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SIMMONS  V.  KELSET  et  aL« 
(Supreow  Court  of  Nebraska.    Oct  20,  1904.) 

ABATEKSIIT— DISABILITT  OF   PARTT. 

1.  Section  46  of  the  Code  of  Civil  Procednre 
expi-eesly  enacts  that  an  action  shall  not  abate 
by  reason  of  the  disability  of  a  party  happening 
during  its  pendency.  In  such  cases  a  duty  de- 
volves npon  the  court  to  take  such  steps  as 
■bali  become  necessary  to  protect  and  preaenre 
the  rights  sf  the  incapacitated  party. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court  Johnson  County;  BtuII,  Judge. 

Action  by  Jane  C.  Simmons  against  Lu- 
dnda  Kelsey  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Reversed. 

S.  P.  Dayidson,  for  appellant  E.  B. 
Quackenbusb,  Ed.  M.  Tracy,  Hugli  La  Mas- 
ter, and  J.  C.  Moore,  for  appellees. 

AMES,  O.  The  plaintiff,  a  woman  nearly 
80  years  old,  entered  Into  a  written  agree- 
ment with  tlie  defendants,  her  belrs  at  law, 
for  the  Immediate  distribution  of  her  estate 
among  them.  There  was  no  couslderatlon 
moving  to  her,  and  she  was  admittedly  lack- 
ing In  full  contractual  capacity,  and  there  Is 
evidence  that  she  yielded  to  united  and  per- 
sistent Importunity  by  the  heirs.  All  parties 
are  agreed  that  for  one  reason  or  another 
the  agreement  was  and  is  wholly  void,  but 
It  has  l>een  In  large  part  carried  into  exe- 
cution. The  object  of  this  action  is  to  pro- 
cure its  cancellation.  In  so  far  as  it  remains 
unexecuted,  and  to  obtain  and  retain  for 
the  plaintiff  undisputed  possession  and  en- 
joyment of  the  undistributed  portion  of  her 
estate. 

The  defmdants,  among  other  defenses, 
pleaded  in  abatement  that  the  plaintiff  was 
of  in-suffldent  mental  capacity  to  manage  or 
control  her  own  affairs  or  to  begin  and  prose- 
cute the  action,  and  all  parties  pleaded  her  in- 
capacify  to  make  the  alleged  contract  in  con- 
troversy. The  court  by  final  decree,  found 
that  the  plaintiff  "is  and  was  for  a  long  time 
prior  to  the  commencement  of  this  action  an 
Incompetent  person,  aod  at  the  time  of  the 
commencement  of  this  action  was  incapable 
■nd  incompetent  to  have  charge,  direction, 

lUIiearlog  denied  January  6,  IMM, 
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and  management  of  her  own  proi)erty  and 
business."  Just  what  was  meant  by  this 
finding  is  difficult  to  be  understood.  It  was 
not  followed  by  its  logical  consequence,  the 
abatement  of  the  action  or  an  order  sus- 
pending proceedings  to  await  the  appoint- 
ment and  appearance  of  a  guardian,  but  was 
succeeded  by  a  general  finding  in  favor  of 
all  the  defendants,  except  as  to  a  particular 
tract  of  land  which  had  been  conveyed  to  one 
of  them,  and  concerning  which  no  specific 
adjudication  was  made,  and  by  a  decree  dis- 
missing the  action  generally,  not  without 
prejudice,  but  as  upon  its  merits;  thus.  In 
practical  effect,  affirming  a  transaction 
j  which,  as  we  have  said,  all  the  parties  united 
in  denouncing  as  void.  The  plaintiff  appcal- 
I  ed,  and  a  reversal  of  the  Judgment  appears 
[  to  us  to  be  a  matter  of  course.  Whatever 
{  may  have  been  the  mental  capacity  of  the 
I  plaintiff  at  the  time  she  signed  the  agree- 
I  ment  there  can  be  no  doubt  that  the  docu- 
ment was  void  for  wont  of  consideration, 
and  because  it  was  extorted  by  means  of 
undue  influence  amounting  to  a  kind  of  du- 
ress per  mlnas.  If  she  subsequently  became 
demented,  as  tbe  court  perhaps  intended  to 
find,  that  fact  did  not  justify  the  remaining 
findings  or  tbe  decree.  Mental  Imbecility  is 
not  a  ground  for  tbe  Judicial  forfeiture  of 
tbe  rights  or  estate  of  a  person  afflicted  there- 
by. But  such  examination  of  tbe  record, 
which  is  quite  voluminous,  as  we  have  been 
able  to  make,  convinces  us  that  tbe  plaintiff 
was,  at  tbe  beginning  of  tbe  action  and  at 
the  time  of  the  trial,  of  sufficient  understand- 
ing to  decide  rationally  upon  taking  that  step 
and  upon  prosecuting  the  suit  with  a  view  to 
preserving  to  herself  sufficient  of  her  prop- 
er^ for  her  maintenance  during  the  remain- 
der of  her  life.  Section  45  of  tbe  Code  of 
Civil  Procedure  expressly  enacts  that  an  ac- 
tion shall  not  abate  by  reason  of  the  dis- 
ability of  a  party  happening  during  Its  pend- 
ency. If  before  tbe  termination  of  tbe  liti- 
gation she  shall  become  incapacitated,  a  duty 
will  devolve  upon  tbe  court,  as  tbe  general 
conservator  of  the  estates  of  all  persons 
under  disabilities,  to  see  to  it  that  ber  rights 
and  estate  are  protected  and  preserved,  ei- 
ther by  a  general  guardian  or  by  a  next 
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friend  or  gunrdlRn  ad  litem  appointed  by  the 
court  for  the  purposes  of  the  action. 

The  situation  of  tbe  parties  and  of  the 
property  in  dispute  Is  such  that  a  final  dis- 
position of  the  cause  cannot  conveniently  be 
made  by  this  court,  and  It  Is  recommended 
that  the  Judgment  of  tbe  district  court  be  re- 
versed, and  tbe  suit  remanded  for  further 
proceedings  In  accordance  with  law. 

LETTON  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion  it  is  ordered  that  tbe 
judgment  of  the  district  court  l>e  reversed, 
and  tbe  suit  remanded  for  further  proceed- 
ings in  accordance  with  law. 


KIME  et  al.  V.  OASS  GOUNTT  et  al. 
(Supreme  Court  of  Nebraska.    Oct  20,  1904.) 

XinNBNT    DOMAIN— COUPBRBATIOR—WAIVKB. 

1.  Under  tlie  Constitution  of  1866,  as  well  as 
that  of  1875,  mere  passive  acquiescenoe  by  • 
landowner  in  tbe  taking  of  liis  property  for  • 

Sublic  use,  unaccompanied  by  any  conduct  in- 
Icative  of  an  affirmative  assent  thereto,  and 
not  continued  for  the  statutory  period  of  lim- 
itations, is  not  a  waiver  of  his  right  to  compen- 
sation therefor,  and  cannot  be  made  so  by  stat- 
ute. 
(Syllabus  by  the  Court) 

On  rehearing.    Former  decision  adhered  to. 
For  former  opinion,  see  90  N.  W.  646. 

AMES,  C.  This  case  is  before  ns  upon  a 
rehearing  from  a  former  decision  prepared 
by  Mr.  Commissioner  DufiBe  and  concurred  in 
by  Messrs.  Commissioners  Klrkpatrick  and 
Letton.  Upon  a  re-examination  of  the  record 
we  do  not  find  that  in  the  preparation  of  tbe 
former  opinion  anything  of  importance  was 
overlooked,  or  that  tbe  commissioners  or  court 
fell  into  any  error.  We  do  not  think  it  in- 
cumbent upon  us  to  repeat  the  recital  of 
facts  contained  in  the  former  opinion.  There 
are  two  vital  matters  disclosed  thereby  upon 
which  tbe  conclusion  is  based,  both  of  which, 
we  think,  are  justified  by  the  record.  The 
first  is  that  no  damages  were  appraised  or 
provision  made  for  their  payment  before  or 
at  the  time  of  the  attempted  establishment 
of  the  alleged  public  road  in  controversy.  Un- 
der the  (Constitution  of  1866,  as  well  as  un- 
der that  of  1875,  such  omission  defeated  the 
alleged  right  to  appropriate  the  land  to  a 
public  use.  If,  as  counsel  for  appellee  con- 
tend, the  statute  of  1866,  under  which  the 
proceedings  were  had,  contemplated  that  the 
right  of  tbe  landowner  should  be  treated  as 
waived  by  failure  to  demand  compensation 
before  or  at  the  time  of  tbe  taking,  we  are 
of  opinion  that  to  that  extent  the  enactment 
was  void.  If  the  Legislature  could  rightly 
require  of  the  landowner  one  af3rmatlve  and 
initiatory  act  as  a  condition  precedent  to 
obtaining  damages,   they  might  require  of 

f  1.  See  Eminent  Domain,  vol.  18,  Cant  Dig.  i  206. 


him  any  other,  or  a  series  of  acts  which 
might  be  difficult  or  onerous,  or,  in  some  cir- 
cumstances, impossible  of  performance,  and 
so  tbe  constitutional  guaranty  might  thus 
be  seriously  Impaired  or  wholly  frittered 
away.  We  are  of  opinion  that  the  spirit.  If 
not  the  letter,  of  the  Constitution,  requires 
that  the  public  seeking  to  appropriate  pri- 
vate property  to  its  use  should,  unless  dam- 
ages have  been  waived  by  some  affirmative 
and  unequivocal  act,  take  steps  of  Its  own 
motion  to  ascertain  their  amount  and  secure 
their  payment,  and  that  mere  passive  acqui- 
escence by  an  individual  in  the  appropriation 
of  property,  unaccompanied  by  any  conduct 
indicative  of  affirmative  assent  thereto, 
should  not,  unless  continued  for  ttte  statutory 
period  of  limitations,  be  regarded  as  a  waiv- 
er of  his  rights.  The  second  matter  deter- 
mined by  tbe  opinion,  and  about  which  tbe 
record  leaves  no  room  for  doubt,  is  that  th» 
public  have  not  occupied  the  lands  in  suit 
continuously  for  so  long  a  time  as  is  required 
by  the  statute  to  acquire,  by  that  means,  a 
prescriptive  title  to  tbe  alleged  easement 

In  view  of  these  two  findings  the  conclu- 
sion at  which  tbe  commission  and  the  court 
arrived  appears  to  tis  unavoidable,  and  we 
recommend  that  the  former  decision  be  ad- 
hered to. 

LETTON  and  OLDHAM,  (X5.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  it  is  ordered  that  the 
former  decision  be  adhered  to. 


CHI0A(3O,  B.  ft  Q.  a  (30.  t.  ROBERTS. 

(Supreme  Court  of  Nebraska.    Oct  20,  1004.) 

BAILBOADS— ACCIOENT  AT  CROSSING — KVIDENCC 

1.  Evidence  examined,  and  held  not  sufficient 
to  sustain  the  Judgment  of  the  trial  court 
(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Error  to  Dis- 
trict Court;  Johnson  County;    Stubbs,  Judge. 

Action  by  Moses  Roberts  against  the  Chi- 
cago, Burlington  &  Qulncy  Railroad  Compa- 
ny. Judgment  for  platntUE.  Defendant 
brings  error.    Reversed. 

J.  W.  Deweese,  F.  B.  Bishop,  and  S.  P. 
Davidson,  for  plaintHf  in  error.  L.  O.  Chap- 
man and  Qeo.  A.  Adams*  for  defendant  in 
error. 

OLDHAM,  0.  This  canse  of  action  Is  be- 
fore the  court  for  a  second  review  on  error. 
The  first  time  it  reached  this  tribunal  every 
issue  involved  in  tbe  controversy  was  ably 
and  carefully  reviewed  in  an  unofficial  opin- 
ion by  Pound,  C,  which  may  be  found  in 
01  N.  W.  707.  At  this  hearing  the  cause 
was  reversed  and  remanded,  because  the  evi- 
dence was  not  sufficient  to  support  tbe  3udg- 
meut.  On  a  new  trial,  directed  by  this  court, 
substantially  the  same  evidence  as  that  te- 
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viewed  by  the  learned  commissioner  at  the 
Qrst  hearing  In  this  court  was  submitted, 
and  plaintiff  again  had  judgment,  from 
which  defendant  prosecutes  a  second  review 
to  this  court  by  petition  In  error. 

TVhen  the  cause  was  reversed  and  remand- 
ed plaintiff  filed  an  amended  petition,  in 
which  It  sought  to  charge  negligence  on  de- 
fendant's part  In  the  following  allegation: 
"That  at  said  time,  and  as  the  plaintiff  was 
attempting  to  cross  at  said  public  crossing 
from  the  south  to  the  north,  and  after  he  had 
stopped,  and  looked  and  listened,  and  saw 
no  approaching  object,  or  beard  none,  and 
after  so  looUng  and  listening  and  after  he 
had  started  across  said  track  to  the  north, 
and  just  as  he  was  approaching  said  cross- 
ing from  behind  said  line  of  box  cars  stand- 
ing on  said  switch,  as  above  mentioned,  the 
defendant,  by  its  employes,  carelessly  and 
recklessly  ran  at  a  high  and  rapid  speed  a 
hand  car  down  and  along  said  main  track 
of  said  defendant's  railroad  from  the  west 
towards  the  east,  carelessly  and  negligently 
and  recklessly  running  the  same  down  from 
behind  the  said  line  of  box  cars  to,  upon,  and 
Immediately  in  front  and  under  the  heads 
of  the  horses  of  the  plaintiff,  which  he  was 
then  driving,  and  by  so  doing,  and  by  such 
reckless,  careless,  and  negligent  running  and 
operating  of  said  hand  car,  scared  and  fright- 
ened said  horses  by  its  negligently  coming 
upon  and  immediately  In  front  of  them  and 
under  their  heads  suddenly,  and  from  behind 
said  line  of  box  cars;  so  that  as  that  said 
horses  at  once  became  frightened."  The  on- 
ly additional  evidence  Introduced  at  the  last 
trial  was  that  of  witness  Smith,  who  testi- 
fied, in  substance^  that  he  was  76  or  100 
yards  north  of  the  railroad,  and  saw  the 
hand  car  after  it  had  passed  the  depot,  and 
that  he  thought  the  car  was  going  a  little 
faster  than  was  usual  in  the  yard.  On  cross- 
examination  he  said:  "I  could  not  tell  you 
how  fast  it  was  going,  because  I  had  no  time 
to  see  how  fast  It  was  running.  I  said  I 
thought  they  were  running  a  little  faster 
than  the  usual  gait"  Witness  Kelly  also 
testtfled.  In  addition  to  what  he  said  at  the 
former  hearing,  in  answer  to  the  question: 
"At  this  time  it  was  going  along  in  just  a 
usual  manner,  was  It  not?  A.  I  guess  it  was 
the  usual  rate.  I  do  not  know  what  the 
usual  rate  of  speed  is.  It  was  running  not 
extremely  fast  nor  extremely  slow."  The 
plaintiff  also  extended  his  testimony  from 
what  It  had  been  at  the  former  hearing  by 
saying.  In  substance,  that  the  hand  car  seem- 
ed to  be  running  at  a  rapid  rate  when  it 
brushed  in  front  of  his  team.  This  was 
practically  all  the  additional  evidence  Intro- 
duced at  the  last  hearing.  As  will  be  no- 
ticed by  an  examination  of  the  amended  pe- 
tition, plaintiff  relied  for  a  recovery  on  the 
negligence  of  defendant  in  running  Its  band 
car  at  an  unusual  and  dangerous  rate  of 
speed  at  the  public  crossing  where  the  In- 
Jniy  took  place,  and  In  conformity  with  tills 


theory  the  court  instructed  the  Jury,  at 
plaintifTs  request,  that:  "You  are  further 
instructed  that  It  is  the  duty  of  every  rea- 
sonable man  to  exercise  caution  to  the  ex- 
tent necessary  to  guard  against  the  partic- 
ular or  obvious  danger  with  which  he  is  con- 
fronted, and  that  In  all  circumstances  he  is 
required  by  the  law  to  use  such  care  and 
caution  as  an  ordinary,  reasonable,  and  pru- 
dent person  would  exercise  under  such  cir- 
cumstances." All  the  evidence  introduced 
by  defendant  tended  to  show  that  the  hand 
car  was  run  in  a  reasonable  and  careful 
manner,  at  a  rate  not  to  exceed  five  or  six 
miles  an  hour,  up  to  and  at  the  place  of  the 
accident,  and,  as  there  was  no  testimony  in- 
troduced by  plaintiff  tending  to  show  an  un- 
reasonable or  dangerous  rate  of  speed.  We 
are  compelled  to  say  for  the  second  time  that 
the  judgment  of  the  lower  court  is  unsup- 
ported by  any  competent  testimony.  When 
the  cause  was  here  for  review  at  the  first  In- 
stance, the  writer  of  the  present  opinion 
said:  "I  concur  generally  in  every  proposi- 
tion discussed  by  my  learned  associate  in 
this  opinion,  but,  as  all  evidence  possible  for 
the  plaintiff  to  procure  tending  to  show  ac- 
tionable negligence  on  the  part  of  the  rail- 
road appears  to  have  been  produced  at  the 
trial  in  the  court  below,  I  see  no  g^ood  rea- 
son for  remanding  this  cause.  I  think  the 
petition  should  be  dismissed,  and  further 
litigation  over  this  matter  should  be  stop- 
ped." A  second  review  strengthens  this  con- 
viction. 

We  therefore  recommend  that  the  judg- 
ment of  the  district  court  be  reversed,  and 
that  plaintiff's  cause  of  action  be  dismissed. 

AMES,  C,  concurs.  LETTON,  C,  not  sit- 
ting. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  of  the 
district  court  Is  reversed,  and  plainUeTs 
cause  of  action  dismissed. 


AACHEN   ft   MUNICH   FIRE   INS.    CO.   v, 
CITY  OF  OMAHA  et  al. 

(Supreme  Court  of  Nebraska.     Oct.  20,  1904.) 

TAX  Alio  N — OOBFOBATE    FB  A  NCHISES  —  FOBEIO  N 

INSITBANCE    COMPANIES— UNIFOBMITT 

— COKBTITXTTIONAL  I.AW. 

1.  Under  the  first  clause  of  section  1  of  article 
8  of  the  Constitution  of  this  state,  which  en- 
acts, "Ihe  Legislature  shall  provide  such  rev- 
enue as  shall  he  needful,  by  levying  a  tax  by 
valuation  so  that  every  person  and  corporation 
shall  pay  a  tax  in  proportion  to  the  value  of 
his,  her  or  Its  property  and  franchises,"  prop- 
erty and  franchises  within  the  state  must  be 
taxed  according  to  valuation,  and  no  discrim- 
ination can  be  made  between  foreign  or  domestic 
fire  insurance  companies  as  to  taxes  laid  under 
this  subdivision. 

2.  A  tax  upon  the  gross  amount  of  premiums 
received  by  a  foreign  fire  insurance  company 
during  the  preceding  year  within  the  county, 
town,  d^,  village,  and  school  district  where 
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the  agpnt  conducts  the  business  is  not  a  tax 
upon  property,  required  to  be  laid  under  the 
first  clause  of  section  1  of  article  9  of  the  Con- 
stitution, but  is  a  tax  upon  insurance  interests 
or  business,  and  is  authorized  by  the  second 
subdivision  of  said  section.  Phoenix  Insurance 
Co.  V.  City  of  Omaha,  36  N.  W.  522,  23  Neb. 
312,  distinguished. 

3.  Under  the  second  clause  of  said  section, 
providing  for  the  taxation  of  persons  because 
of  the  businesses  or  occupations  in  which  they 
shall  be  engaged,  a  tax  possesses  the  requisite 
character  of  uniformity  if  the  persons  subject 
to  it  are  duly  divided  into  classes  and  the  law 
operates  on  the  members  of  each  class  uniform- 
ly under  substantially  the  same  circumitancea 
and  conditions. 

4.  Section  6  of  article  9  of  the  Constltntlon 
provides  affirmatively  that  taxes  on  persons  for 
corporate  purposes  shall  be  levied  by  municipal 
authorities  under  powers  vested  in  them  by  the 
Legislature  for  that  purpose,  and  by  section  7 
of  that  article  the  Legislature  is  forbidden  to 
levy  taxes  upon  persons  or  property  for  the 
con>orate  uses  of  municipal  corporations.  That 
which  is  forbidden  to  be  done  directly  cannot 
lawfully  be  done  by  indirection. 

5.  For  the  purposes  of  taxation  nnder  either 
section  1  or  section  8  of  the  Constitution,  in- 
surance companies  not  organized  nnder  the  laws 
of  this  state  may  be  treated  as  a  single  class, 
and  taxed  at  a  rate  different  from  that  imposed 
upon  such  corporaUons  that  are  so  organized. 

9.  Section  7  of  article  9  of  the  Constitution 
prohibits  the  Legislature  from  imposing  taxes 
on  municipal  or  other  corporations,  or  the  in- 
habitants or  property  thereof,  for  corporate  pur- 
poses. Held,  that  the  tax  sought  to  oe  imposed 
upon  the  appellant  fire  insurance  company  was 
attempted  to  be  imposed  under  the  direct  au- 
thority of  the  Legislature,  and  is  in  conflict 
with  the  provisions  of  said  section.  State  ▼. 
Wheeler,  SO  N.  W.  770,  33  Neb.  563,  followed. 

(Syllabus  by  the  Court.) 

Commlsaioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Douglas  County;  Troup,  Judge. 

Action  by  the  Aachen  &  Munich  Fire  In- 
Burance  Company  against  the  city  of  Oma- 
ha and  another.  Judgment  tor  defendants, 
and  plaintiff  appeals.    Reversed. 

See  100  N.  W.  137. 

Greene,  Breckenridge  &  Klnsler,  for  ap- 
pellant. O.  O.  Wright  and  W.  H.  Herdman, 
for  appellees. 

BY  THE  COMMISSION.  This  is  a  pro- 
ceeding in  error  from  a  Judgment  of  the 
district  coiurt  of  Douglas  county  sustaining 
a  general  demurrer  to  the  petition  and  dis- 
missing the  action.  The  action  was  brought 
by  the  Aachen  &  Munich  Fire  Insurance 
Company,  a  foreign  corporation,  for  the  pui^ 
pose  of  restraining  the  city  of  Omaha  and 
August  H.  Hennings,  the  city  treasurer, 
from  enforcing  and  collecting  a  tax  which 
was  assessed  for  municipal  purposes  by  the 
tax  commissioner  of  that  city  upon  the 
gross  premium  receipts  within  the  city  of 
Omaha  of  the  plaintiff  for  the  preceding  cal- 
endar year,  under  section  58  of  the  revenue 
law  of  1903  (I^ws  1903,  p.  404,  c  73).  The 
grounds  upon  which  the  plaintiff  seeks  to 
declare  the  tax  void  are  as  follows:  Dis- 
crimination between  fire  Insurance  comi)an- 
les  organized  under  the  laws  of  other  states 
or  countries  and  domestic  Are  Insurance  cor- 
porations; also  discrimination  between  for- 


eign life,  accident,  and  surety  companies  and 
foreign  fire  Insurance  companies;  and,  fur- 
ther, that  section  58,  which  provides  for  the 
assessment  and  taxation  as  property  of  the 
gross  premium  receipts  during  the  preceding 
year  of  foreign  fire  insurance  companies,  Is 
void  because  it  lays  a  property  tax  on  in- 
comes for  a  previous  year  without  regard 
to  the  actual  existence  in  the  state  of  any 
taxable  property;  that  section  68  is  void  by' 
reason  of  the  discriminations,  privileges  and 
immunities  in  sections  69,  60,  and  61  in 
favor  of  other  Insurance  companies;  and  that 
the  act  is  broader  than  Its  title. 

In  the  brief  of  plaintiff  and  in  the  oral 
argument  our  attention  has  mainly  been  di- 
rected to  the  following  propositions:  First, 
that  the  tax  is  void  because  it  is  a  tax  on 
money  not  within  the  Jurisdiction  of  the 
state  or  taxing  districts  at  the  time  it  was 
levied.  Second,  tliat  section  58  of  the  rev- 
enue law,  under  which  the  tax  commissioner 
and  the  ci^  treasurer  of  Omaha  are  seek- 
ing to  proceed,  autliorizes  all  taxing  districts 
within  the  state  to  assess  and  tax  the  gross 
receipts  of  foreign  Are  insurance  as  Items 
of  property,  the  same  as  property  and  fran- 
chises are  assessed  and  taxed  under  the  pro- 
visions of  the  first  clause  of  section  1  of 
article  9  of  the  Constitution,  and  is  there- 
fore void.  Third,  the  tax  is  void  because 
section  68  authorizes  the  taxing  districts 
mentioned  therein  to  impose  a  larger  burden 
upon  the  property  of  foreign  fire  insurance 
than  it  authorizes  them  to  impose  upon  the 
property  of  other  Insurance  companies  do- 
ing business  In  this  state,  and  in  this  re- 
spect provides  for  an  unjust  and  arbitrary 
discrimination  upon  the  property  of  foreign 
companies  for  the  purpose  of  taxatiot^ 
Fourth,  that  section  68  does  not  operate  uni- 
formly upon  all  Insurance  companies  wtilcta 
are  members  of  the  same  class  within  tbe 
meaning  of  the  Constitution. 

The  question  which  lies  at  the  very  thresh- 
old of  the  Investigation  in  this  case  is  under 
which,  if  either,  of  the  two  clauses  of  sec- 
tion 1  of  article  9  of  the  Constitution  can 
such  a  tax  as  this  be  upheld.  Section  1  of  ar- 
ticle 9  of  the  Constitution  of  the  state  of  Ne- 
braska Is  as  follows:  "The  Legislature  shall 
provide  such  revenue  as  may  be  needful,  by 
levying  a  tax  by  valuation,  so  that  every 
person  and  corporation  shall  pay  a  tax 
In  proportion  to  the  value  of  his,  her  or 
Its  property  and  franchises,  the  value  to  be 
ascertained  In  such  manner  as  the  Legisla- 
ture shall  direct,  and  it  shall  have  power 
to  tax  peddlers,  auctioneers,  brokers,  hawk- 
ers, commission  merchants,  showmen,  Jug- 
glers, innkeepers,  liquor  dealers,  toll  bridges, 
ferries,  insurance,  telegraph  and  express  In- 
terests or  business,  venders  of  patents.  In 
such  manner  as  It  shall  direct  by  general 
law,  uniform  as  to  the  class  upon  which  it 
operates."  By  the  first  clause  of  this  section 
It  is  directed  that  "the  Legislature  shall  pro- 
vide such  revenue  as  may  be  needful  b; 
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levying  a  tax  by  valuation  so  that  every  per- 
son and  corporation  sball  pay  a  tax  in  pro- 
portion to  tbe  value  of  bis,  ber  or  its  prop- 
erty and  francttises,  tbe  value  to  be  as- 
certained in  Bucb  manner  as  tbe  Legislature 
sball  direct"  A  tax  laid  under  tbis  sub- 
division is  imperatlTely  required  to  be  lev- 
ied by  valuation,  so  that  the  tax  shall  be 
In  proportion  to  tbe  value  of  "property  and 
*francbl8e8."  Under  these  provisions  there 
can  be  no  discrimination  between  persons 
or  classes.  Every  person  and  every  corpor- 
ation must  be  taxed  alike  by  valuation.  Tbe 
law  knows  no  distinction  between  persons 
or  coriwratlons  or  between  foreign  or  do- 
mestic corporations  under  the  powers  grant- 
ed by  this  clause.  Tliis  court  said,  by  Sul- 
livan, 0.  J.,  in  State  v.  Fleming,  97  N.  W. 
1063,  in  speaking  of  foreign  insurance  cor- 
porations: "Such  companies  have  no  author- 
ity to  transact  business  In  this  state  with- 
out tbe  consent  of  the  state,  and  when  they 
seek  tbe  privilege  they  must  comply  with  the 
conditions  imposed.  After  coming  here,  their 
property  most  be  dealt  with  on  terms  of 
equality  with  the  property  of  citizens.  It 
is  subject  to  no  further  burden  in  the  way 
of  taxation  than  is  Imposed  upon  the  resi- 
dent, but  for  tbe  privilege  of  doing  business 
here  tbey  must  submit  to  such  conditions 
as  the  L^^Iature  sees  fit  to  Impose."  Tbe 
Legislature  has  no  power  to  impose  a  tax  by 
valuation  upon  tbe  property  of  foreign  fire 
insurance  companies  within  this  state  and 
at  the  same  time  exempt  domestic  lire  in- 
surance companies  from  a  like  burden.  If 
such  a  discrimination  were  made,  it  could 
not  to  be  upheld.  If  tbe  tax  of  which  com- 
plaint is  made  in  this  case,  therefore,  is  a 
tax  upon  property,  there  is  a  manifest  dis- 
crimination made  between  the  property  of 
foreign  and  domestic  fire  insurance  compan- 
ies. But  Is  It  a  tax  upon  property?  Under 
tbe  facts  stated  in  tbe  petition  and  admitted 
by  tbe  demurrer,  much  tbe  greater  part  of 
the  money  received  for  premiums  during  the 
preceding  calendar  year  was  not  in  the  state 
when  the  assessment  was  made.  The  money 
received  for  premiums  liad  been  sent  out  of 
tbe  state,  and  only  a  small  amount  was 
actually  within  manual  reach  of  the  tax- 
ing officers.  It  is  an  elementary  proposition 
that  tbe  state  has  power  to  tax  all  prop- 
erty witliln  its  limits,  but  it  cannot  reach 
outside  and  lay  its  hands  on  the  property 
of  nonresidents  not  within  its  sovereignty. 
Clother  v.  Maher,  16  Neb.  1,  16  N.  W.  902; 
Kinch  V.  York  Co.,  19  Neb.  60.  26  N.  W.  589; 
Judson  on  Taxation,  H  391,  431.  Tbe  theory 
of  taxation  is  that  each  individual  sball  con- 
tribute to  tbe  state  a  fair  proportion  of  his 
substance  within  Its  limits  in  return  for 
tbe  protection  to  his  person  and  bis  property 
afforded  him  while  within  Its  jurisdiction. 
Tbis  excludes  the  idea  of  tangible  property 
lying  within  tbe  confines  of  another  state 
M-blch  belongs  to  residents  of  the  foreign 
state,  and  which  may  properly  be  and  usually 


is  taxed  for  the  support  of  tbe  government 
of  that  state,  being  subject  to  taxation  in 
this  state.  Tb^  general  rule  is  that  the  dom- 
icile of  the  owner  Is  the  situs  of  personal 
property  for  the  purpose  of  taxation.  This 
rule  has  its  exceptions,  and  tbe  Legislature 
has  the  power,  where  personal  property  Is 
actually  within  this  state,  to  separate  it 
from  the  domicile  of  a  nonresident  owner 
for  the  purpose  of  taxation.  When,  however, 
both  the  residence  of  the  owner  and  his 
tangible  personal  property  are  outside  of  the 
limits  of  tbe  state,  no  power  exists  in  the 
Legislature  to  make  such  property  a  subject 
of  taxation. 

It  is  strongly  urged  by  the  plaintiff  that 
the  language  of  tbe  law  reciting  that  such 
gross  receipts  are  "to  be  taken  as  an  Item 
of  property  of  tliat  value,  to  be  assessed  and 
taxed  on  tbe  same  percentage  of  such  value 
as  other  property,"  clearly  and  irrefutably 
shows  that  the  tax  Is  a  tax  upon  property 
and  therefore  void.  Buf  we  mink  we  are 
not  driven  to  tbis  conclusion,  and  that  tbe 
language,  "to  be  taken  as  an  Item  of  property 
of  that  value,"  may  be  reasonably  construed 
as  a  direction  to  tbe  assessing  officer  as  to 
how  it  is  to  be  listed  in  bis  schedules,  and 
Is  not  an  authoritative  declaration  and  classi- 
fication of  the  tax  as  a  property  tax.  Even 
if  It  were  such  a  declaration,  tbe  fact  that 
the  Legislature  called  that  a  property  tax 
which  was  not  a  property  tax,  and  that  the 
name  was  a  misnomer,  would  not  invalidat<> 
tbe  tax  if  It  were  otherwise  valid  as  a  proper 
exercise  of  the  taxing  power  under  the  au- 
thority conferred  by  the  Constitution.  It 
is  never  presumed  tiiat  tbe  Legislature  en- 
acted a  law  with  the  intention  of  violating 
the  Constitution,  and  It  is  a  sound  rule  that 
if  two  reasonable  constructions  of  a  statute 
may  be  made,  one  of  which  will  not  violate 
the  organic  law  while  the  other  will,  that 
construction  Is  to  be  preferred  which  is  in 
accordance  with  constitutional  provisions. 
The  tax  In  question  Is  not  a  license  tax  im- 
posed upon  tbis  corporation  as  a  condition 
precedent  to  being  allowed  to  do  business 
In  this  state;  no  element  of  iKiIice  power 
enters  into  it;  Its  purpose  Is  merely  to  raise 
revenue;  it  is  a  tax  upon  the  business  of 
transacting  fire  insiu-ance  by  a  class  of  fire 
Insurance  companies  who  are  incorporated 
In  other  states  and  foreign  countries.  It  is 
not  a  property  tax,  but  is  a  tax  on  insurance 
Interests,  which  is  a  business  tax,  and  Is  not 
authorized  by  the  first  subdivision  of  sec- 
tion 1  of  article  9  of  the  Constitution.  It  is 
true  that  In  the  case  of  Phoenix  Ins.  Co.  v. 
City  of  Omaha,  23  Neb.  812,  38  N.  W.  .522, 
tbe  gross  premiums  received  by  every  insur- 
ance company  other  than  mutual  companies 
without  capital  stock  within  tliis  state  dui^ 
ing  the  year  previous  to  tbe  year  of  listing 
In  the  county  where  the  agent  conducts  the 
business,  were  held  to  be  assessable  and 
taxable  as  personal  property  in  the  hands  of 
such  agent    Bat  in  that  case  it  Is  said  by 
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Justice  Cobb:  "I  do  not  understand  thtt 
plaintiff  in  error  to  raise  a  question  as  to 
tlie  constitutionality  of  the  revenue  law 
(chapter  77,  art.  1,  Comp.  St  1903)  as  a 
-whole,  or  of  any  section  or  provision  of  it. 
Its  contention  la  that  the  earned  premiums 
of  Insurance  companies  of  the  class  to  which 
it  belongs  are  not  among  the  subjects  of 
taxation  within  its  provisions;  and,  secondly, 
if  they  are  classed  among  the  subjects  ot 
taxation  by  state  and  county  authority,  yet 
that  cities  have  not  been  vested  with  author- 
ity to  tax  them  for  municipal  purposes." 
The  court,  therefore,  in  that  case  only  passed 
upon  these  questions,  and  the  constitution- 
ality of  the  provisions  of  the  law  was  not 
considered.  The  case,  therefore,  is  readily 
distinguishable  from  the  case  at  bar,  where 
the  issue  of  constitutionality  Is  distinctly 
raised.  That  case  merely  construed  the  stat- 
ute, while  the  instant  case  attacks  the  valid- 
ity of  the  enactment  itself.  We  are  not 
bound,  therefore,  by  the  holding  in  that 
case  that  such  premiums  were  assessable 
and  taxable  as  property. 

We  shall  next  Inquire  whether  authority 
to  Impose  such  a  tax  Is  conferred  by  the 
second  clause  or  subdivision  of  section  1  of 
article  9,  which  is  as  follows:  "It  [The  Leg- 
islature] shall  have  power  to  tax  peddlers, 
auctioneers,  brokers,  hawkers,  commission 
merchants,  showmen,  jugglers,  innkeepers, 
liquor  dealers,  toll  bridges,  feiries,  insurance, 
telegraph  and  express  interests  or  business, 
venders  of  patents.  In  such  manner  as  it 
shall  direct  by  general  law  uniform  as  to  the 
class  upon  which  It  operates."  We  have  al- 
ready seen  that  the  tax  is  not  a  property  tax 
laid  by  valuation,  but  Is  a  tax  upon  business. 
A  tax  upon  "Insurance  interests  or  business" 
is  expressly  authorized  by  this  subdivision, 
so  that,  if  the  tax  compiles  with  the  further 
requirement  of  uniformity  as  to  the  class  up- 
on which  it  operates.  It  may  be  upheld  as  a 
valid  exercise  of  the  taxing  power.  By  sec- 
tion 58,  foreign  fire  insurance  companies  are 
placed  in  a  class  by  themselves,  and  It  to 
argued  by  the  plaintiff  that  the  effect  of  this 
action  in  thus  segregating  foreign  fire  insm> 
ance  companies  from  other  fire  insurance 
v.>ompanies  is  to  unjustly  and  arbitrarily  dis- 
criminate against  them  as  between  them- 
selves and  all  other  insurance  companies,  and 
that  the  tax  is  not  "uniform  as  to  class."  If, 
as  Is  contended  by  the  counsel  for  plaintiff, 
all  Insurance  companies  necessarily  belong 
In  the  same  class  for  taxing  purposes,  there 
can  be  no  escape  from  the  conclusion  which 
they  draw;  but  is  there  not  such  a  difference 
in  conditions,  manner  of  doing  business,  place 
of  organization,  disposition  of  premium  re- 
ceipts, and  other  matters  as  to  justify  the 
division  or  classification  made  between  for- 
eign and  domestic  companies  doing  fire  In- 
surance business?  A  classification  to  be 
valid  must  not  be  arbitrary.  It  must  rest 
upon  some  real  distinction,  and  unless  It 
ioes  so  It  cannot  be  upheld.    Rosenbloom  ▼. 


State,  64  Neb.  342,  89  N.  W.  1053.  There  is 
a  real  distinction  and  not  an  arttfld&l  or 
arbitrary  one  between  a  domestic  and  for- 
eign corporation  of  this  nature  which  is  clear 
and  obvious.  In  Hughes  v.  City  of  Cairo, 
92  111.  338,  the  constitutlonaUty  of  a  statute 
which  authorized  the  cities  and  villages  of 
the  state  of  Illinois  to  Impose  a  tax  upon  the 
premium  receipts  of  foreign  Insurance  com- 
panies doing  business  within  their  respe<<- 
tlve  limits  was  assailed,  but  the  court  upheld 
the  Imposition  levied  as  a  valid  exercise  of 
the  power  of  taxation.  With  reference  to 
classification  for  the  purposes  of  taxation, 
the  court  says:  "The  error  of  the  position 
taken  consists  in  assuming  that  all  insurance 
companies,  whether  foreign  or  domestic,  con- 
stitute a  single  class,  indivisible,  for  taxation, 
imder  this  section  of  the  Constitution.  This 
is  a  mistaken  view  of  the  law.  There  is  and 
can  be  no  reason  why  Insurance  companies 
may  not  be  divided  Into  two  classes,  consist- 
ing of  foreign  and  domestic  companies,  and 
burdens  imposed  on  the  former  that  are  not 
imposed  by  any  general  law  on  the  latter 
class,  without  any  infraction  of  any  provision 
of  the  Constitution.  In  Ducat  v.  City  of  Chi- 
cago, 48  111.  172  [95  Am.  Dec.  629],  this  court 
recognized  the  fact  such  distinctions  might  be 
taken  under  that  clause  of  the  fifth  section 
of  article  8  of  the  Constitution  of  1818  that 
required  all  taxes  imposed  by  municipalltiea 
to  be  uniform  in  respect  to  persons  and  prop- 
erty within  the  Jurisdiction  of  the  body  im- 
posing the  same.'  The  principle  of  that  case 
la  conclusive  ot  the  one  at  bar." 

In' the  absence  of  constitutional  restraints, 
the  power  of  the  Legislature  over  taxation  is 
as  unlimited  as  the  subject  with  which  it 
deals.  In  our  Constitution  that  power  is  re- 
strained In  two  particulars  only,  namely,  tax- 
es on  property  and  franchises  are  required  to 
be  levied  in  proportion  to  value,  and  taxes 
upon  persons  or  occupations  are  to  be  uni- 
form with  respect  to  the  classes  affected  by 
them;  but  the  Legislature  is  left  with  a  free 
hand  In  the  matter  of  classiflcation,  and  as 
to  what  classes  shall  be  taxed  and  what  ex- 
empt, and  as  to  the  gravity  of  the  burden 
Imposed  upon  the  former.  It  is  only  required 
that  such  taxes  for  general  state  revenue 
purposes  stiall  be  levied  in  accordance  with 
a  uniform  rule,  and  that  those  levied  by  mu- 
nicipal corporations  shall  be  imposed  by  cor- 
porate authorities  in  the  exercise  of  powers 
conferred  upon  them  by  the  Legislature.  As 
is  said  in  Cooley  on  Taxation  (3d  Ed.)  1094: 
"It  has  been  seen  that  the  sovereignty  may, 
in  the  discretion  of  its  Legislature,  levy  a 
tax  on  every  species  of  property  within  Its 
jurisdiction,  or,  on  the  other  hand,  that  it 
may  select  any  particular  species  of  prop- 
erty and  tax  that  only,  if,  in  the  opinion  of 
the  Legislature,  that  course  will  be  wiser. 
And  what  is  true  of  property  is  true  of  priv- 
ileges and  occupations  also;  the  state  may 
tax  all,  or  it  may  select  for  taxation  certain 
classes  and  leave  the  others  untaxed.    Con- 
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sideratlons  of  general  policy  detenniae  what 
the  selection  shall  be  in  such  cases.  And 
there  la  no  restriction  on  the  power  of  choice 
iinless  one  is  Imposed  by  Constitution."  In 
consonance  with  this  principle,  the  Supreme 
Court  of  Kansas,  speaking  by  Mr.  Justice 
Brewer,  say:  "It  matters  not  whether  this 
charge  upon  the  plaintifF  la  to  be  regarded 
in  the  nature  of  taxation  or  a  Ucense.  In 
neither  case  is  It  Justly  obnoxious  to  the 
charge  of  inequality  in  the  sense  that  would 
make  In  unconstitutional.  The  Legislature 
may  classify  for  the  purpose  of  taxation  or 
license,  and  when  the  classification  is  in  Its 
nature  not  arbitrary,  but  just  and  fair,  there 
can  be  no  con8titutl<Hial  objection  to  it.  'Thus 
within  the  state,  municipalities  are  classi- 
fied by  population,  and  the  authorized  rate  of 
taxation  Is  or  may  be  rery  different  in  each. 
Here  foreign  insurance  companies  are  class- 
ified by  the  state  from  which  they  come,  and, 
when  we  consider  the  purposes  of  such  class- 
Ulcation,  it  cannot  be  held  that  there  is  any- 
thing arbitrary  or  unjust  therein."  To  the 
same  effect  are  Scottish  Union  Ins.  Co.  v. 
Harriott  ffowa)  80  N.  W.  689,  77  Am.  St. 
Rep.  S48;  Dubuque  v.  The  Northwestern  Life 
Ins.  Co.,  29  Iowa,  9;  State  v.  Insurance  Com- 
pany (Ind.  Sup.)  17  N.  H.  679.  We  are  of 
opinion,  therefore,  that  the  conclusion  reach- 
ed by  this  court  in  State  v.  Fleming  (Neb.) 
97  N.  W.  1063,  upholding  the  separate  classi- 
fication and  special  discriminating  taxation 
of  foreign  insurance  companies,  is  right  and 
ou^t  to  be  adhered  to,  and  we  are  of  opin- 
ion that  abundant  Justification  therefor  is 
found  In  the  revenue  clauses  of  the  Consti- 
tution and  in  Judicial  opinions.  Hughes  v. 
The  City  of  Cairo,  and  Ducat  t.  The  City  of 
Chicago,  ubi  supra. 

It  is  further  argued  that  the  tax  does  not 
act  uniformly  upon  all  insurance  companies 
which  are  members  of  the  same  class,  and 
is  therefore  void.  With  this  contention  we 
cannot  agree.  Mr.  Cooley  in  his  work  on 
Taxation,  in  discussing  the  requirement  of 
uniformity,  states  that  a  business  tax  may 
be  a  sum  whose  amount  is  regulated  by  the 
business  done  or  income  or  profits  earned; 
and  further:  "If  the  state,  for  example, 
were  to  decide  to  levy  a  tax  upon  one  of  the 
learned  professions,  it  might  decide  to  lay 
tbe  same  tax  upon  each  member,  or  it  might 
discriminate  so  that  the  tax  should  be  pro- 
portionate to  the  professional  Income.  Ei- 
tber  course  would  be  admisedble,  provided 
tbe  rule  were  made  general."  It  is  said  in 
Worth  V.  K.  B.  Co.,  89  N.  C.  291:  "The  gov- 
erning principle  is  not  that  the  same  specific 
tax  be  paid  by  each,  as  a  form  of  capitation 
tax,  but  that  whether  levied  upon  and  meas- 
ured by  the  amount  of  gross  or  net  earnings, 
or  other  standard,  as  upon  real  or  personal 
estate,  there  shall  be  no  discrimination  made 
among  Individuals  of  a  class,  based  upon 
privileges  and  immunities  secured  to  one  un- 
der contract  and  not  to  another."  The  Con- 
stltation  of  Oallfomla   requires  that  taxa- 


tion shall  be  equal  and  uniform,  but  it  was 
held  In  Sacramento  v.  Crocker,  16  Cal.  119, 
that  the  requirement  of  uniformity  was  not 
violated  by  a  tax  upon  business  graduated 
by  the  amount  of  sales.  In  Templeton  v. 
Tekamah,  32  Neb.  542,  49  N.  W.  373,  an  ordi- 
nance was  held  valid  which  levied  the  sum 
of  $10  upon  each  person,  firm,  association. 
or  corporation  keeping  or  using  any  stallion 
or  Jack  for  breeding  purposes  within  the  cor- 
porate limits  of  Tekamah.  See,  also,  Mag- 
neau  v.  Fremont,  80  Neb.  843,  47  N.  W.  280, 
9  L.  R.  A.  786,  27  Am.  St  Rep.  436.  A  busi- 
ness or  occupation  tax  levied  by  a  municipal 
corporation  which  bases  the  amount  of  the 
tax  according  to  the  number  of  pool  tables 
used  or  the  quantity  of  any  mercantile  com- 
modity sold,  or  upon  the  amount  of  the  gross 
receipts  of  a  street  railroad,  gas  or  electric 
light  company,  or  the  gross  premiums  re- 
ceived by  an  insurance  company,  complies 
with  the  rule  of  uniformity  with  respect  to 
persons,  and  is  not  violative  of  the  Consti- 
tution in  that  respect  If  tbe  burden  is  equal 
as  to  all  in  the  same  occupation  under  the 
same  conditions,  it  is  uniform  as  to  persons. 
Rosenbloom  v.  State,  supra. 

The  plaintiff  further  contends  that  since 
each  member  of  the  class  is  required  to  pay 
a  tax  proportionate  to  its  annual  gross  re- 
ceipts, and  since  tbe  rate  of  taxation  may  be 
and  usually  is  different  in  the  various  local 
taxing  districts,  the  tax  is  not  uniform  by 
reason  of  this  variability,  and  that  therefore 
it  violates  the  constitutional  rule  of  uniform- 
ity, and  the  section  is  consequently  void.  We 
cannot  accept  this  conclusion.  Much  the 
larger  part  of  the  most  important  powers  and 
duties  of  the  state  has  to  do  with  the  ad- 
ministration of  law  in  its  political  subdivi- 
sions, like  countiee^  towns,  and  school  dis- 
tricts. Diversities  of  circumstances  among 
such  localities  occasion  difference  in  the 
amount  of  expenditure  requisite  for  the  ad- 
ministration of  the  same  general  laws  in  all 
of  them.  Not  necessarily,  but  as  a  matter 
of  convenience  and  Justice,  the  state  distrib- 
utes the  burdens  of  taxation  la  proportion  to 
the  differences  of  expenditure,  and  commits 
the  administration  of  tbe  laws  relative  there- 
to to  local  administrative  boards  and  officers, 
but  the  powers  and  duties  in -these  respects 
which  the  latter  perform  are  not  the  less,  on 
that  account;  the  exercise  of  the  functions  of 
state  government  The  variability  of  which 
the  plaintlffa  complain  Is  therefore  one  which 
arises  from  the  operation  of  uniform  laws, 
and  is  due  only  to  difference  in  the  local  cir- 
cumstances to  which  they  have  application. 
If  a  company  is  taxed  more  in  one  county, 
tovrashlp,  or  school  district  than  it  would  be 
in  another,  it  is  not  because  of  the  want  of 
uniformity  in  the  operation  of  the  law,  but 
because  it  chooses  to  transact  its  business  In 
the  former  locality  rather  than  in  the  latter. 
To  borrow  a  phrase  from  the  Interstate  com- 
merce law,  all  the  companies  are  subjected 
to  tbe  same  burdens  under  Bubstantially  the 
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same  circuiustances  and  conditions.  Counsel 
for  tt>e  cit7  attempts  to  upliold  the  tax  by 
saying  that  section  58  defines  the  annual 
gross  premiums  of  an  insurance  company  as 
property,  and  assesses  their  value  for  the 
purpose  of  taxation  at  their  aggregate 
amount,  and  thus  brings  them  within  the  op- 
eration of  the  clauses  of  the  city  charter 
which  authorize  levies  for  municipal  revenue 
purposes  upon  all  taxable  property  within  the 
corporate  limits.  Counsel  for  the  plaintiffs 
argue  that  for  this  very  reason  the  section  is 
wholly  void  as  attempting  to  levy  as  a  tax 
by  valuation  under  the  first  clause  of  sec- 
tion 1  of  the  Constitution  what  could  only 
be  imposed  as  a  tax  upon  persons  under  the 
second  clause  of  that  section.  We  are  un- 
able to  agree  with  either  contention.  Sec- 
tion 12  of  the  revenue  law  provides  that  prop- 
erty "shall  be  valued  at  its  actual  value 
which  shall  be  entered  opposite  each  item 
and  shall  be  assessed  at  twenty  per  cent  of 
such  actual  value."  If  the  gross  annual  pre- 
mium receipts  of  an  insurance  company  are 
entered  upon  the  lists,  the  company  will  be 
compelled  to  pay  upon  them  the  same  per- 
centage which  is  exacted  for  general  state 
purposes  upon  the  actual  value  of  taxable 
property  in  the  locality  in  which  its  business 
is  carried  on.  As  we  have  already  attempted 
to  show,  such  an  exaction  would  not  violate 
the  rule  of  uniformity  prescribed  by  the  sec- 
ond clause  of  section  1  of  article  8  of  the 
Constitution,  and  it  may  therefore  be  upheld 
as  an  exercise  of  the  power  conferred  by  that 
section,  although  the  Legislature,  perhaps^ 
had  not  that  clause  in  view  when  they  fram- 
ed and  adopted  the  act 

Lastly,  it  is  further  urged  that  the  tax  Is 
void  because  it  is  an  attempt  of  the  Legis- 
lature to  levy  a  tax  for  municipal  purposes 
directly.  Section  7  of  article  8  of  the  Con- 
stitution provides  as  follows:  "Private  prop- 
erty shall  not  be  liable  to  be  taken  or  sold  for 
the  payment  of  the  corporate  debts  of  mu- 
nicipal corporations.  The  Legislature  shall 
not  Impose  taxes  upon  municipal  corporations 
or  the  Inhabitants  or  property  thereof,  for 
corporate  purposes."  It  Is  admitted  by  the 
demurrer  that  the  assessment  complained  of 
was  made  by  the  tax  commissioner  of  the  t 
city  of  Omaha  for  municipal  purposes  only.  | 
The  power  to  tax  la  Inherent  in  the  Legis- 
lature. It  may,  under  the  authorization  of 
section  6  of  the  Constitution,  which  is  as  fol- 
lows: "The  Legislature  may  vest  the  corpo- 
rate authorities  of  cities,  towns  and  villages, 
with  power  to  make  local  Improvements  by 
special  assessments,  or  by  special  taxation  of 
property  benefited.  For  all  other  corporate 
purposes,  all  municipal  corporations  may  be 
vested  with  authority  to  assess  and  collect 
taxes,  but  such  taxes  shall  be  uniform  In  re- 
spect to  persons  and  projjerty  within  the  Ju- 
risdiction of  the  body  imposing  the  same" — 
vest  municipal  corporations  with  authority  to 
assess  and  collect  taxes  for  corporate  pur- 
poses, but  unless  such  authority  has  been  ex- 


pressly delegated  to  the  municipal  author- 
ities by  an  act  of  the  L^islature,  the  power 
to  Impose  the  same  does  not  vest  in  the  mu- 
nicipality. This  proposition  is  so  elementary 
that  the  mere  statement  of  It  Is  all  that  is 
necessary.  In  the  recent  case  of  State  Board 
of  Tax  Commissioners  v.  Holiday,  150  Ind. 
216,  48  N.  E.  14,  42  L.  R.  A.  826,  cited  and 
followed  In  Hart  v.  Smith,  158  Ind.  182,  64 
N.  B.  G61,  58  L.  R.  A.  948,  85  Am.  St  Rep. 
280,  the  principle  is  stated  as  follows:  "The 
power  of  taxation  is  a  sovereign  power,  and 
belongs  exclusively  to  the  legislative  depart- 
ment of  the  government  Where  the  Legis- 
lature has  not  exercised  this  power,  no  other 
department  of  the  state  government  can  sup- 
ply the  omission;  and  where  no  such  regrula* 
tion  has  been  prescribed  by  law  as  to  any 
particular  species  of  property,  then  such 
property  cannot  be  taxed."  Legislative  acts 
under  which  the  authority  to  Impose  taxes 
is  asserted  are  to  be  strictly  construed.  Peo- 
ple ex  rel.  Raymond  v.  C.  &  A.  Ry.  Co.,  194 
111.  51,  61  N.  B.  1064;  State  v.  Irey,  42  Neb. 
186,  60  N.  W.  601.  The  defendants  rely  upon 
section  68  of  the  revenue  law  as  their  author- 
ity for  the  imposition  of  the  tax,  but  if  this 
Is  the  only  authority  they  have,  then  they  are 
attempting  to  enforce  a  tax  for  municipal 
purposes  Imposed  by  the  Legislature  directly 
upon  the  property  within  a  municipal  cor- 
poration for  corporate  purposes.  By  section 
7  of  article  8  of  the  Constitution,  the  Legis- 
lature is  forbidden  to  impose  taxes  upon  mu- 
nicipal corporations,  or  upon  the  inhabitants 
or  property  thereof,  for  corporate  purposes. 
In  State  v.  Wheeler,  38  Neb.  663,  60  N.  W. 
770,  the  defendant  in  error  was  Informed 
against  for  the  violation  of  a  law  which  re- 
quired the  payment  of  2  per  cent  of  the  gross 
premium  receipts  of  foreign  fire  insurance 
companies  within  cities  and  villages  ns  a 
duty  or  rate  for  the  support  of  fire  compa- 
nies. It  was  contended  upon  behalf  of  the 
state  that  it  was  not  a  tax  but  a  license  fee 
Imposed  as  a  condition  precedent  to  doing 
business,  but  tUs  court  held  the  exaction 
was  not  a  license  tee  but  a  tax,  and  there- 
fore violated  the  constitutional  provisions 
inhibiting  the  imposition  of  a  tax  by  the  Leg- 
islature upon  the  inhabitants  or  property  of 
municipal  corporations  for  corporate  purpos- 
es. In  Lincoln  Street  Railway  Co.  v.  City  of 
Lincoln  (Neb.)  84  N.  W.  812,  this  court  says: 
"This  section  has  received  consideration, 
from  this  court  in  State  v.  Wheeler,  33  Neb. 
503,  50  N.  W.  770,  and  German-American  Fire 
Ins.  Co.  V.  City  of  Minden,  51  Neb.  874,  71 
N.  W.  885.  Speaking  with  reference  to  the 
first  case,  It  is  said  in  the  latter:  'It  Is  quite 
evident  that  it  [the  act  considered  in  the 
first  case]  was  held  bad  because  It  was  an 
attempt  by  the  Legislature  not  to  empower 
mnnlcipal  corporations  to  Impose  a  tax  for 
corporate  purposes,  but  to  Impose  by  the  Leg- 
islature itself  a  tax  for  corporate  purposes 
on  the  inhabitants  and  property  of  the  mu- 
nicipal corporations,  this  being  forbidden  by 
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section  7  of  article  9  of  the  Constltutioii.' 
If.  then,  the  legislation  now  objected  to  la  in 
efiFect  the  Imposition  of  a  tax  by  the  Legis- 
lature itself  on  the  property  of  the  defend- 
ant, and  not  an  authority  to  the  city  to  do  it, 
the  act  wonid  be  void."  01^  4  County  of 
San  Francisco  y.  Liverpool,  L.  &  6.  Ins.  Co. 
(Cal.)  15  Fac.  380,  6  Am.  8t  Rep.  425. 

We  are  of  opinion  that  the  levy  of  taxes 
complained  of  in  this  action  is  void  because 
the  assessment  was  not  made  pursuant  to 
any  ordinance  or  authority  of  the  city  of 
Omaha,  but  under  the  supposed  direct  au- 
tborlty  of  section  58  of  the  revenue  law,  and 
therefore  was  a  violation  of  section  6  and 
section  7  of  article  9  of  the  Gonstitatlon. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  this  opinion. 


CAMPBELL  V.  TRACT. 
(Supreme  Court  of  Nebraska.    Oct  20,  1901.) 

DECitfTK  --I.1K.N. 

1.  The  decision  in  this  case  la  rovemed  by  i 
the  principles  announced  in  Campbell,  Receiv-  i 
er,  V.  Nores,  Norman  *  Oo..  100  N.  W.  205,  | 
which  is  followed. 

(Syllabus  by  the  Court) 

Commissioners'  Opinioa    Error  to  District 
Court,  Johnson  County;   Stull,  Judge. 

Action  by  Ed.  M.  Tracy  against  William  i 
A.   Campbell,   receiver  of  the  Ghamberlaln 
Banking  House  of  Tecomseh.    Judgment  for 
plaintiff,  and  defoidant  brings  error.     Re- 
versed. 

L.  C  Chapman  and  George  A.  Adams,  for 
plalntifF  in  error.    Ed.  M.  Tracy,  pro  se. 


LETTON,  O.  This  is  a  proceeding  in  error 
by  which  it  is  sought  to  review  a  Judgrnent  of 
the  district  court  of  Johnson  county  by 
wliich  the  defendant  in  error  was  adjudged 
to  have  a  lien  upon  the  real  estate  of  the 
Chamberlain  Banking  House,  a  corporation, 
then  in  the  hands  of  the  plaintlfT  in  error  as 
receiver.  It  appears  that  in  the  settlement 
of  the  affairs  of  the  firm  of  Falrall  &  Rubel- 
nuin,  a  partnership,  a  receiver  was  appointed 
by  the  district  court  of  Johnson  county,  and 
an  accounting  had  between  said  partners,  to 
which  the  Chamberlain  Banking  House  was 
made  a  party.  Among  other  things,  the 
court  found  that  there  was  in  the  hands  of 
the  Chamberlain  Banking  House  to  the  credit 
of  said  firm  the  sum  of  $292.19,  and  the  fol- 
lowing order  was  made  in  said  case:  "It 
is  therefore  ordered  by  the  court  that  the 
defendant  the  Chamberlain  Banking  House 
pay  to  the  receiver  the  sum  of  $292.19  now 
In  its  bands."  No  further  order  was  made 
in  this  behalf,  nor  was  execution  awarded 
against  the  bank.  Afterwards,  and  before 
the  payment  of  tills  amount,  the  Chamber- 


lain Banking  House  failed,  and  the  plain- 
tifF  in  error  was  appointed  receiver  thereof. 
Application  was  made  by  the  defendant  in  er- 
ror, as  receiver  of  said  firm  of  Falrall  & 
Rubelman,  for  an  order  declaring  his  claim 
to  be  a  lien  upon  the  real  estate  of  the  cor- 
poration. The  district  court  found  "that  the 
order  made  in  the  case  of  Falrall  Sc  Rubel- 
man, though  informal  in  its  terms,  is  aud  was 
a  judgment  regularly  entered  in  this  court, 
and  constitutes  a  valid  lien  upon  said  prem- 
ises from  the  date  of  its  being  rendered," 
aud  directed  the  receiver  to  pay  the  same  out 
of  the  proceeds  of  the  sale  of  the  real  estate. 
The  principles  governing  this  case  are  the 
same  as  those  applied  in  the  case  of  Camp- 
bell, Receiver,  v.  Noyes,  Norman  &  Co.  (No. 
13,566,  decided  at  the  present  term)  100  N. 
W.  205.  In  that  case  there  was  an  order 
directing  the  Chamberlain  Banking  House  to 
pay  to  the  person  named  therein  a  specifled 
sum  of  money,  but  there  was  no  recital  that 
one  parly  shall  have  and  recover  of  the  other 
a  sum  certain,  and  that  in  default  of  payment 
execution  shall  issue.  It  seems  clear  that 
no  execution  could  issue  upon  the  order 
directing  the  payment  of  the  money  by  the 
Chamberlain  Banking  House  to  the  defend- 
ant in  error,  without  a  further  order  being 
made  by  the  district  court  The  reasoning  in 
the  opinion  in  Campbell,  Receiver,  v.  Noyes, 
Norman  &  Co.  applies  to  the  facts  in  this 
case,  and  we  adopt  the  same. 

We  recommend  that  the  Judgment  of  the 
district  court  be  reversed,  and  the  cause 
be  remanded  for  further  proceedings. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  of  the 
district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


POLLARD  V.  McKBNNBX  et  al. 
(Supreme  Court  of  Nebraska.    Oct  20,  1004.) 

CONSTBUCnVB  TSUST— KSTABLIBHUENT. 

1.  A  decree  establishing  a  constructive  trust 
should  not  be  limited  to  a  cancellation  of  the 
conveyance  whereby  the  constructive  ti'u.stee  ac- 
quired title  to  the  land ;  the  trust  should  be 
ascertained  and  enforced. 

(Syllabus  by  the  Court.) 

On  Rehearing.    Reversed. 

For  former  opinion,  see  96  N.  W.  679. 

SEDGWICK,  J.  It  appearing  on  the  mo- 
tion for  rehearing  that  the  commissioner  In 
his  opinion  had  announced  a  rule  for  the 
guidance  of  the  lower  court  which  is  not  in- 
dicated in  the  syllabus,  a  reargument  was 
had  before  the  commission,  one  of  the  pres- 
ent members  of  the  court  having  been  up- 
on the  commission  and  heard  the  reargu- 
ment We  are  satisfied  with  the  result  on 
the  former  hearing  reversing  the  decision  of 
the  lower  court  upon  the  principles  stated 
in  the  syllabus.     The  statement  however. 
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in  the  opinion  tbat  "the  relief  in  this  case 
should  be  limited  to  a  cancellation  of  the 
conveyance  whereby  the  wife  acquired  her 
husband's  title  to  the  land"  we  think  is  er- 
roneous. If  the  alleKatlons  of  the  petition 
are  true,  the  decedent,  Samuel  Pollard,  In- 
tended and  proposed  to  convey  the  land  In 
question  to  the  plaintiff  subject  to  the  life 
estate  of  the  defendant  Mary  Jane  Pollard,' 
and  also  subject  to  the  payment  of  the  debts 
of  the  decedent.  The  alleg^ations  of  the  peti- 
tion are  sufficient  to  show  a  constmctiTe 
trust  in  favor  of  the  plaintiff,  and,  if  upon 
the  trial  these  allegations  are  sustained  by 
the  evidence,  the  trust  should  be  ascertained 
and  enforced. 

The  cause  Is  therefore  remanded  for  fur- 
ther proceedings  In  accordance  with  the  opin- 
ion as  herein  modified. 


SNELL  V.  RUB. 
(Supreme  Court  of  Nebraska.    Oct  20,  1804.) 

LIMITATIONS — ACTIONS  ON  JUDOMEN'TS. 

1.  The  provisions  of  section  10  and  section  16 
of  the  Code  of  Civil  I'rocedtue,  known  as  the 
"Statute  of  Limitations,"  do  not  apply  to  ac- 
tions upon  domestic  judgments. 

(Syllabus  by  the  Court.J 

Commissioners'  Opinion.  Error  to  District 
Court,  Nemaha  County;  Babcock,  Judge. 

Action  by  Emma  Snell  against  Lewis  Rue. 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Reversed. 

J.  S.  McCarty  and  H.  A.  Lambert,  for 
plaintiff  in  error.  S.  P.  Davidson,  for  de- 
fendant in  error. 

LETTON,  C.  The  question  presented  In 
this  case  is  whether  or  not  the  provisions 
of  the  statute  of  limitations  of  this  state 
apply  to  an  action  upon  a  dormant  domestic 
Judgment.  The  plaintiff  in  error  contends 
that  the  provisions  of  the  statute  do  not  ap- 
ply to  an  action  brought  in  this  state  upon 
such  a  Judgment,  while,  on  the  other  hand, 
the  defendant  in  error  contends  that  the  pro- 
visions of  section  16  of  the  Code  of  Civil 
Procedure,  which  provide  "an  action  not 
hereinbefore  provided  for  can  only  be 
brought  within  four  years  after  the  cause  of 
action  shall  have  accrued,"  apply.  The  Judg- 
ment sued  upon  was  rendered  in  1897,  and 
was  dormant  at  the  time  this  action  was 
commenced.  The  argument  of  the  plaintiff 
in  error  substantially  is  that,  since  an  execu- 
tion may  issue  upon  the  Judgment  for  a 
period  of  five  years  after  its  rendition.  It 
could  not  have  been  the  intention  of  the  Leg- 
islature to  bar  the  bringing  of  an  action  up- 
on the  same  claim  while  It  was  still  an  en- 
forceable Judgment,  and  tbat  since  the  Code 
was  enacted  as  a  whole  the  sections  which 
provide  that  a  Judgment  shall  not  be  a  Hen 
upon  real  estate  after  the  expiration  of  five 
years  from  the  rendition  thereof,  unless  an 
execution  is  issued,  and  which  provide  for 


revivor  of  dormant  Judgments,  and  the  sec- 
tions of  the  statute  of  limitations  whldi 
provide  that  an  action  may  be  brought  upon 
foreign  Judgments  within  five  years,  are  to 
be  construed  together,  and  make  It  plain  and 
obvlona  that  the  Legislature  never  intended 
that  the  statute  of  limitations  should  apply 
to  domestic  Judgments.  On  the  other  band, 
defendant  In  error  insists  tbat  the  provisions 
of  section  16  are  broad  and  sweeping  in  their 
terms,  and  embrace  actions  of  every  nature 
other  than  those  specifically  mentioned. 

In  examining  this  question  we  have  been 
able  to  receive  but  little  light  from  adjudica- 
tions In  other  states,  the  statutes  of  limita- 
tion of  the  several  states  being  so  different 
In  their  provisions  that  the  decisions  In  each 
state  are  largely  determined  and  governed 
by  the  local  statute.  The  provisions  of  the 
Code  of  Civil  Procedure  of  the  state  of  Ohio 
with  reference  to  the  lien  of  Judgments,  the 
time  at  which  they  became  dormant,  and  the 
limitation  of  actions  upon  the  same,  w^e 
the  same  as-  those  of  this  state  are  now.  In 
1864,  when  the  case  of  Tyler's  Bi'rs  v.  Wins- 
low,  16  Ohio  St  864,  was  decided  by  the  Su- 
preme Court  of  that  state,  except  that  our 
statute  limits  the  time  for  bringing  an  ac- 
tion upon  a  foreign  Judgment  to  five  years, 
while  no  mention  was  made  in  the  Ohio  stat- 
ute of  actions  upon  foreign  Judgments.  In 
that  case  it  was  contended  tbat  a  domestic 
Judgment  was  a  "specialty"  and  became  dor- 
mant within  16  years,  as  provided  by  the 
statute.  The  court  held,  however,  that  a  do- 
mestic Judgment  was  not  a  specialty.  It 
was  further  contended  that  the  four-years 
limitation  upon  the  bringing  of  all  actions 
not  specifically  enumerated  In  the  statute  ap- 
plied. In  this  connection,  however,  the  Ohio 
court  says:  "A  domestic  Judgment  is  not 
embraced  In  the  limitation  of  four  years  pro- 
vided In  the  last  clause  of  the  section,  for 
the  obvious  reason,  among  others,  that  by 
a  contemporaneous  act,  taking  effect  on  the 
same  day  with  this,  It  was  provided  that 
such  judgments  should  not  become  dormant 
until  after  five  years.  The  court,  however, 
are  of  opinion  that  the  Judgments  of  the 
courts  of  this  state  are  not  subject  to  any  of 
the  provisions  of  the  section  under  considera- 
tion. By  this  section,  actions  are  limited  to 
the  specific  period  of  each,  'after  the  cause 
of  such  action  shall  have  accrued,'  or  'after 
such  right  of  action  shall  have  accrued.'  We 
think  that  a  fair  construction  of  this  lan- 
guage, according  to  its  ordinary  import,  ex- 
cludes domestic  judgments,  and  was  intend- 
ed by  the  Legislature  to  apply  to  claims 
that  accrue  by  maturity,  or  arise  by  the  hap- 
pening of  events  that  give  a  right  of  action 
as  usually  understood.  It  can  hardly  Tie 
snpiwsed  that,  without  any  specific  proTl- 
slons  to  that  effect  it  was  understood  tihat 
the  merging  of  a  cause  or  right  of  action,  as 
ordinarily  understood.  In  a  Judgment,  -was 
the  accruing  of  a  cause  of  action.  Surely  tlie 
object  of  adjudicating  a  claim  of  'cause  of 
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action,'  and  the  rendition  of  Judgment  there- 
on. Is  not  to  mature  or  'accrue'  a  right  of  ac- 
tion, bnt  to  terminate  a  cause  of  action  in  a 
judgment  finally  determining  the  rights  of 
the  parties,  and  to  secure  the  remedies  that 
follow  a  Judgment  Undoubtedly  a  Judgment 
Is  a  cause  or  right  of  action  of  the  highest 
nature,  and  that  such  action  accrues  when 
the  Judgment  is  rendered;  but  its  objects 
and  purposes  are  ordinarily  so  foreign  to  the 
mere  maturity  or  accruing  of  a  right  of  ac- 
tion tliat  it  would  be  deemed  singular  to 
speak  of  the  rendition  of  a  Judgment,  met- 
^g  an  adjudicated  claim,  as  the  accruing 
of  a  canse  of  action,  and  especially  would 
ttala  be  so  in  relation  to  a  domestic  Judgment 
where  the  only  purpose  of  obtaining  it  may 
be  the  remedies  that  follow."  This  case 
was  decided  after  the  adoption  of  the  stat- 
utory proYlsions  which  are  construed  in  the 
opinion  by  the  territory  of  Nebraska,  and 
tills  coort,  therefore,  is  not  bound  by  the 
well-known  principle  of  statutory  construc- 
tion to  follow  the  decision.  It  seems  to  us, 
however,  that  the  ylew  taken  by  the  Ohio 
court  is  in  consonance  with  right  principles. 
In  this  state  a  Judgment  does  not  lose  its 
Tltal  force  by  the  expiration  of  five  years 
after  its  rendition  without  the  issuance  of  an 
execution  thereupon.  It  is  not  dead,  bnt 
sleepeth.  This  court  has  held  that  a  sale  of 
real  estate  made  upon  a  dormant  judgment 
cannot  be  attacked  collaterally  after  con- 
firmation (Glilespie  T.  Swltzer,  43  Neb.  772, 

62  N.  W.  228),  and  that  the  payment  of  a 
dormant  Judgment  cannot  be  recovered  back 
(Gerecke  t.  Campbell,  24  Neb.  306,  38  N.  W. 
817).  In  some  states  at  the  expiration  of 
the  statutory  period  a  Judgment  becomes  ac- 
tually dead,  and  is  possessed  of  no  force  or 
potency  for  any  purpose  whatsoever;  bnt 
snch  Is  not  the  case  in  Nebraska.  An  ac- 
tion may  be  brought  in  this  state  upon  a 
foreign  Judgment  within  five  years  after  its 
rendition,  and  it  hardly  seems  probable  that 
the  Legislature  would  debar  Its  citizens  from 
the  same  rights  wlilcb  it  grants  to  a  creditor 
in  a  foreign  state.  Fnrther,  since  by  the  is- 
STiance  of  an  execution  within  five  years  a 
Judgment  may  be  kept  alive  in  this  state,  or 
if  dormant  revived,  we  would  have  the 
anomalous  situation  of  a  Judgment  being  en- 
forceable by  execution,  or  revlvable  by  pro- 
ceedings for  that  purpose,  and  not  enforcea- 
ble by  action  after  four  years  from  its  rendi- 
tion. 

We  are  not  forgetful  of  the  language  used 
in  certain  opinions  rendered  by  this  court 
(State  ez  rel.  Chemical  Nat  Bank  v.  School 
District,  80  Neb.  520,  528,  48  N.  W.  613,  27 
Am.  St  Rep.  420,  and  Beall  v.  Mc&Ienemy, 

63  Neb.  71,  72,  88  N.  W.  134,  93  Am.  St 
Rep.  427),  wherein  It  is  said  in  general  terms 
that  by  section  16  of  the  Code  the  Legislature 
Intended  to  cover  every  form  of  action. 
Such  language,  however,  must  be  taken  as 
applying  to  the  specific  case  which  the  court 
was  then  considering,  and  imder  the  view 


taken  by  the  Ohio  court  this  language  Is  not 
applicable  to  an  action  upon  a  domestic  Judg- 
ment. Statutes  of  limitation  are  intended 
as  statutes  of  repose,  but  where  the  right  of 
enforcement  of  a  judgment  by  execution  still 
exists  after  the  bar  which  It  is  claimed  the 
statute  interposes  to  an  action  has  taken  ef- 
fect the  bar  is  of  no  avail  so  far  as  prevent- 
ing the  collection  of  the  debt  Is  concerned. 
Hence  the  statute  fails  of  its  purpose  as  a 
statute  of  repose. 

We  cannot  believe  that  the  Legislature  In- 
tended to  fix  such  a  short  time  within  which 
an  action  upon  a  domestic  Judgment  might  be 
maintained,  and  at  the  same  time  leave  the 
Juugment  open  to  enforcement  by  execution. 
In  this  state  a  Judgment  plaintlfF,  who  htts 
suffered  Ills  Judgment  to  become  dormant  by 
failure  to  issue  an  execution  upon  the  same 
within  five  years,  may  prosecute  proceedings 
In  revivor.  We  see  no  reason  why  he  may 
not  be  permitted  to  enforce  the  same  by  ac- 
tion If  tbe  debt  has  not  been  paid.  This  has 
been  the  general  rule  in  regard  to  dormant 
Judgments  in  most  Jurisdictions.  See  Free- 
man on  Judgments  (4th  Bd.)  f  432,  p.  751. 

The  right  to  prosecute  revivor  proceedings 
and  tbe  right  to  maintain  an  action  upon 
the  Judgment  are  merely  cumulative  reme- 
dies. The  plaintiff  may  have  either  or  both, 
as  he  sees  fit  We  bold,  therefore,  that  on 
action  may  be  brought  upon  a  dormant  Judg- 
ment and  that  the  provisions  of  the  statute 
of  limitations  do  not  apply  to  actions  upon 
domestic  Judgments. 

We  recommend  that  the  Judgment  of  the 
district  court  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

AMB8  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion  the  Judgment  of  tbe 
district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 


CHICAGO,  B.  &  Q.  R.  CO.  et  al.  v.  CASS 

COUNTY  et  al. 

(Supreme  Court  of  Nebraska.    Oct  20,  1904.) 

BBS  JUDICATA— TAXSa—PBOPEin'T  SUBJBCfT. 

1.  "A  'right  question,  or  fact'  distinctly  pat  in 
issue,  and  directly  determined  by  a  court  of  com- 
petent jurisdiction  as  a  ground  of  recovery,  can- 
not be  disputed  in  a  subsequent  suit  between 
the  same  parties  or  their  privies ;  and  this  even 
though  the  second  suit  is  for  a  diCEcrent  cause 
of  action."  State  v.  Broatch  (Neb.)  94  N.  \V. 
1016. 

2.  A  claim  for  taxes  under  the  assessment  for 
one  year  is  not  the  same  cause  of  action  as  a 
claim  for  taxes  on  the  same  property  under  an 
assessment  for  a  prior  year. 

3.  If  the  liability  of  property  to  taxation  de- 
pends upon  the  existence  of  a  specific  fact,  and 
that  fact  is  necessarily  determined  in  one  lit- 
igation, it  cannot  be  controverted  by  tbe  same 
parties  in  a  subsequent  litigation. 

f  1.  8m  Judgment,  vol.  80,  Cent  Dig.  ({ 1248, 12SL 
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4.  The  west  half  of  the  railroad  bridge  OTer 
the  Missouri  river  owned  by  the  company  which 
operates  through  passenger  and  freight  trains 
continuously  through  different  counties  of  this 
state  to  and  over  said  bridge,  and  thence  through 
adjoining  states,  is  "a  part  of  the  continuous 
line  of  road"  with  the  meaning  of  sections  39 
and  40  of  the  revenue  act  in  force  in  1901 
(Comp.  St.  1899,  p.  954,  c.  77,  art.  1).  and  is  as- 
sessable for  taxation  by  the  State  Board,  and 
not  by  local  assessors,  and  a  prior  adjudication 
that  such  bridge  so  used  is  not  "part  of  the  con- 
tinuous line  of  road"  is  not  an  adjudication  of 
fact,  and  will  not  operate  as  an  estoppel  against 
the  parties  to  such  prior  litigation. 

5.  The  question  whether  such  bridge  so  owned 
and  used  is  "part  of  the  continuous  line  of 
road,"  within  the  meaning  of  said  statute,  is  a 
question  of  law,  and  not  a  question  of  fact  up- 
on which  an  estoppel  can  be  predicated. 

.  (Syllabus  by  the  Court) 

Appeal  from  District  (Jourt,  Cass  County; 
Jessen,  Judge. 

Action  by  the  Chicago,  Burlington  &  Quln- 
cy  Railroad  Company  and  others  against  the 
county  of  Cass  and  others.  Judgment  for 
plaintiffs.    Defendants  appeal.    Affirmed. 

J.  W.  Deweese,  Byron  Clark,  and  Frank 
E.  Bishop,  tor  appellants.  Jesse  L.  Root,  for 
appellees.  0.  0.  Wright  and  W.  H.  Herd- 
man,  amid  curise. 

SEDGWICK,  J.  The  principal  questions 
Involved  In  this  case  are  Identical  with  those 
stated  and  discussed  in  Chicago,  B.  &  Q.  R. 
Co.  V.  Richardson  County  (Neb.)  100  N.  W. 
950,  which  follows  and  approves  Chicago, 
B.  &  Q.  R.  Co.  y.  Richardson  Ck)unty,  61  Neb. 
519,  85  N.  W.  533,  and  also  In  state  ex  rel. 
Morton  v.  Back  (Neb.)  100  N.  W.  052, 

There  Is  another  question  presented  In  this 
case  which  has  been  thoroughly  discussed 
in  the  briefs  and  In  the  oral  argument  upon 
the  rehearing.  The  bridge  In  question  In 
this  case  was  assessed  by  the  local  officers 
for  taxation  for  the  years  1881  to  1885,  In- 
clusive, and  In  the  year  1SS6  the  railroad 
company,  having  paid  those  taxes  under 
protest,  brought  an  action  In  the  district 
court  of  Cass  county  to  recover  the  amounts 
80  paid.  Afterwards  that  action  was  brought 
to  this  court;  and  was  determined  against 
the  company.  Cass  (k>unty  t.  Chicago,  B. 
&  Q.  R.  Co.,  25  Neb.  348,  41  N.  W.  246,  2 
I*  R.  A.  188.  It  Is  contended  that  by  the 
judgment  In  that  case  the  questions  Involved 
In  the  case  at  bar  are  res  judicata.  The  lo- 
cal authorities  assessed  this  bridge  for  tax- 
ation for  the  year  1901,  and  the  company 
brought  this  action  to  restrain  the  collection 
of  the  taxes.  The  district  court  enjoined 
the  collection  of  the  taxes  as  prayed,  and 
the  case  was  brought  to  this  court  by  ap- 
peal. The  subject-matter  of  the  former  liti- 
gation was  the  taxes  assessed  against  this 
property  for  the  respective  years  therein 
named,  and  the  subject-matter  here  is  the 
taxes  assessed  for  the  year  1901,  so  that  It 
cannot  be  said  that  the  two  cases  Involved 
the  same  subject-matter,  and,  strictly  speak- 
ing, the  judgment  In  the  one  case  could  not 


have  been  res  judicata  of  the  subject-matter 
involved  In  the  other.  State  v.  Savage,  64 
Neb.  684,  703,  90  N.  W.  888;  State  v.  Broatcb 
(Neb.)  94  N.  W.  1016. 

The  real  question  in  dispute  between  tbe 
parties  is  whether  in  tbe  former  action  tbe 
rights  of  the  parties  and  questions  of  fact 
then  in  dispute  between  tbem  have  by  that 
case  been  adjudicated  so  as  to  estop  tbe  par- 
ties to  that  litigation  from  now  questioning 
the  facts  so  determined.  It  was  said  by  this 
court  in  State  ex  rel.  Kennedy  et  al.  v. 
Broatcb  (Neb.)  94  N.  W.  1016:  "A  judgment, 
rendered  by  a  court  of  competent  Jurisdic- 
tion, determining  the  rlghta  of  tbe  litigants 
on  a  cause  of  action  or  defense,  is  an  effectu- 
al bar  against  future  litigation  over  the  same 
right  determined  by  such  judgment,  and  is 
for  all  time,  unless  reversed  or  modified, 
binding  on  the  parties  and  their  privies  In 
estate  or  in  law.  A  'right  question,  or  fact' 
dlstinctiy  put  in  issue,  and  directiy  determin- 
ed by  a  cotut  of  competent  jurisdiction  as  a 
ground  of  recovery,  cannot  be  disputed  in  a 
subsequent  suit  between  the  same  parties  or 
their  privies;  and  this  even  though  the  sec- 
ond suit  is  for  a  different  cause  of  action." 
Of  course,  the  propositions  of  law  that  were 
advanced  by  the  court  as  requiring  the  dispo- 
sition made  of  the  issues  in  the  former  case, 
if  afterwards  found  to  be  erroneous,  would 
not  be  binding  upon  the  court  in  subsequent 
litigation  between  tbe  parties  Involving  a 
different  cause  of  action.  State  t.  Savage, 
supra;   State  v.  Broatch,  supra. 

Many  authorities  are  cited  and  ably  dis- 
cussed in  the  respective  briefs  of  counsel. 
Our  labors  have  been  much  lightened  by 
those  discussions  and  by  the  oral  arguments 
at  the  bar.  There  is  substantially  no  differ- 
ence of  opinion  upon  the  controlling  legal 
principle  involved.  Specific  facts  that  are  bo 
involved  in  a  litigation  that  the  result  of 
the  litigation  depends  upon  the  determination 
of  these  facts  are  necessarily  settied  by  that 
litigation,  and  the  authorities  substantially 
agree  that  such  facte  so  determined  cannot 
afterwards  be  controverted  by  the  parties  to 
the  former  litigation.  To  determine,  then, 
the  question  before  us,  it  is  necessary  to  as- 
certain what  facto  controlling  the  rights  of 
the  parties  In  the  former  case  were  adjudi- 
cated, and  how  far  those  facte  so  ascertained 
are  Involved  in  and  necessarily  control  th<» 
decision  in  this  case.  The  petition  in  that  ac- 
tion alleged  that  the  plaintiff  "owns  the  line 
of  railroad  extending  from  Pacific  Junction, 
in  Mills  county,  Iowa,  westwardly  across 
the  Missouri  river,  and  through  the  counties 
of  Cass,  Lancaster,  and  other  counties  far- 
ther west  In  the  state  of  Nebraska;  and  that 
It  has  owned  and  operated  said  line  of  rail- 
road since  the  1st  day  of  January,  1880;  and 
that  said  line  of  road  and  property  thus  own- 
ed by  the  plaintiff  is  situated  In  more  than 
one  county  in  the  state  of  Nebraska."  The 
answer  alleged  "that  the  said  railroad  bridge, 
which  spans  the  Missouri  river  at  Platts- 
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luontb,  Nebraska,  Is  a  separate  and  inde- 
I)endent  structure  from  the  "roadbed  and 
right  of  way'  of  said  railroad  company";  and 
further  alleged  "that  said  railroad  bridge 
has  never  been  operated  and  controlled  by 
said  plaintlfF,  either  in  the  states  of  Iowa  or 
Nebraska,  as  a  continuous  part  of  its  road- 
bed and  main  track;  on  the  contrary,  de- 
fendant avers  and  charges  that  said  bridge 
has  been  malutnlned  and  operated  by  said 
corporation  plaintiffs  always  since  its  con- 
struction as  a  separate  and  independent 
structure  from  its  main  line."  In  the  brief 
for  the  county  in  tbe  case  at  bar  It  is  said: 
"The  real  controversy  between  the  railway 
company  and  tbe  county  of  Cass  Is  the  right 
of  tbe  local  otficers  to  assess  and  tax  the 
west  half  of  the  bridge  across  the  Mlssonrl 
river  near  Plattsmouth,  In  said  county;"  and 
again,  "We  now  ask  this  court  to  say  wheth- 
er. In  the  district  court  in  said  cause,  tbe 
issue  of  fact,  as  well  as  of  law,  was  not  rais- 
ed, litigated,  and  determined."  It  Is  insisted 
that  after  the  former  case  had  been  brought 
to  this  court,  and  the  Judgment  of  the  lower 
court  therein  reversed  and  the  Cause  remand- 
ed, the  case  was  dismissed  and  no  final  Judg- 
ment entered  In  the  lower  court,  and  that 
therefore  the  issues  therein  presented  were 
not  finally  adjudicated.  If  our  attention  had 
been  called  to  a  showing  In  this  record  that 
the  plaintiffs  had  been  allowed  by  the  court 
to  dismiss  their  former  proceedings  without 
prejudice  to  a  future  action,  we  would  feel  It 
incumbent  upon  us  to  discuss  the  effect  of 
such  dismissal.  As  It  Is,  we  think  the  ques- 
tion before  us  Is  fairly  stated  by  counsel  for 
the  county  in  the  foregoing  quotation  from 
the  brief.  It  was  said  In  tbe  opinion  of  tbe 
court  in  the  former  case  that  It  was  alleged 
In  the  petition  that  the  taxes  "were  unlaw- 
fully levied  and  collected,  for  the  reason  that 
the  bridge  was  at  all  times  a  pert  of  the  line 
of  railroad  of  defendant  in  error,  and  legally 
taxable  only  as  the  other  portions  of  the 
road  were  taxable,  and  that  tbe  same  was 
for  each  year  reported  to  the  State  Board  of 
Eqnalizatlon  as  a  part  of  the  railroad,  and 
taxed  accordingly,  all  of  which  taxes  bad 
been  paid";  and  that  the  answer  consisted 
mainly  of  specific  denials  of  tbe  allegations 
of  the  petition,  and  "alleged  that  the  bridge 
was  not  legally  taxable  by  the  State  Board 
of  Equalization,  that  it  was  not  a  part  of  the 
roadbed  of  defendant  In  error's  road,  that 
it  was  not  operated  as  a  part  of  said  road, 
that  It  was  listed  to  the  precinct  assessor  for 
taxation  by  the  duly  authorized  officers  of  the 
railroad  company,  and  that  It  was  legally 
subject  to  taxation  by  the  county."  The 
language  might  Indicate  that  the  writer  of 
the  opinion  considered  that  the  general  ques- 
tion whether  the  bridge  was  "a  part  of  the 
line  of  said  road"  was  the  ultimate  fact  to 
be  determined,  and  was  a  simple  question  of 
fact  upon  which  the  decision  in  controversy 
depended;  but,  in  construing  this  language 
of  tbe  learned  author  of  that  opinion.  It  must 


be  borne  In  mind  that  he  was  not  discussing 
a  question  of  res  judicata.  It  was  not  neces- 
sary for  him  to  discuss  tbe  'question  whether 
the  result  of  the  litigation  depended  upon  the 
determination  of  disputed  questions  of  fact, 
or  depended  upon  the  application  of  legal 
principles  to  conceded  facts. 

Although  a  claim  for  taxes  under  the  as- 
sessment for  one  year  is  not  adjudicated  by 
a  prior  adjudication  of  the  validity  of  a  tax 
upon  the  same  property  under  assessment 
for  a  different  year,  still.  If  the  liability 
to  taxation  depends  upon  a  charter  right  of 
exemption,  the  adjudication  of  that  charter 
right  in  one  litigation  will  estop  the  parties 
thereto  to  question  that  exemption  in  sub- 
sequent litigation.  This  was  distinctly  held 
In  City  of  New  Orleans  v.  Citizens'  Bank. 
167  U.  S.  871,  17  Sup.  Ot  905,  42  L.  Ed. 
202.  This  is  a  case  much  relied  upon  by  the 
appellant  In  the  case  at  bar.  The  thing  in 
litigation  upon  which  the  right  to  collect  the 
tax  In  that  case  depended  was  the  contractu- 
al exemption  of  the  bank  under  Its  charter, 
and.  It  having  been  determined  In  the  prior 
litigation  that  such  contractual  relations  ex- 
isted. It  was  held  that  the  parties  were  es- 
topped to  deny  it.  In  subsequent  litigation. 
The  adjudication  of  a  contract  right  Is  an  ad- 
judication of  fact,  and  a  Judgment  that  neces- 
sarily involves  the  question  of  the  existence 
of  a  charter  or  contract  right  will  be  bind- 
ing upon  tbe  same  parties  in  future  litiga- 
tion involving  the  existence  of  that  right. 
The  existence  of  such  contract  right  was  held 
to  be  the  thing  adjudicated  in  the  former  liti- 
gation. The  court  said:  "The  estoi)i>el  re- 
sulting from  tbe  thing  adjudged  does  not  de- 
pend upon  whether  there  Is  the  same  demand, 
in  both  cases,  but  exists,  even  although  there 
be  different  demands,  when  tbe  question  up-  . 
on  which  the  recovery  of  the  second  demand 
depends  has,  under  Identical  circumstances 
and  conditions,  been  previously  concluded  by 
a  judgment  between  tbe  parties  or  their 
privies."  Some  of  the  leading  cases  are  then 
reviewed  to  Illustrate  this  rule.  The  court 
said:  "In  Tioga  R.  Co.  v.  Blossburg,  etc., 
R.  Co.,  20  Wall.  137,  22  h.  Ed.  331,  and  Lum- 
ber Co.  V.  Bucbtel,  101  U.  S.  638,  25  L.  Ed. 
1072,  it  was  held  that,  when  the  proper  con- 
struction of  a  contract  was  in  controversy, 
the  construction  adjudged  by  the  court  would 
bind  tbe  parties  In  all  future  disputes." 
When  the  court  construes  a  contract  and  de- 
termines the  fact  that  the  contract  exists 
with  the  construction  given  it,  and  tbe  riglits 
of  tbe  parties  are  made  to  depend  upoa  tbe 
existence  of  such  contract,  the  parties  are 
estopped  in  future  litigation  to  deny  Its  ex- 
istence. 

In  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Rlcha id- 
son  County,  supra.  It  Is  made  plain  that  the 
court  was  construing  the  statute  and  merely 
applying  Its  provisions  to  conceded  facts. 
The  court  said:  "It  is  conceded  by  defend- 
ants tliat  the  bridge  over  the  Missouri  river 
at  Rulo,  on  the  west  half  of  which  the  taxes 
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In  dlspnte  were  levied,  la  owned  and  used 
by  plaintiff  as  a  part  of  Its  continuous  line 
of  track,"  and,  after  quoting  at  large  sections 
39  and  40  of  the  statute  (Ck>mp.  St  1889,  p. 
054.  c.  77,  art.  1),  it  was  further  said:  "It 
needs  no  argument  to  sbow  that  the  railroad 
bridge  at  Rulo  Is  neither  a  machine  shop,  a 
general  ofiBce  building,  or  a  storehouse;  and 
If  this  bridge,  within  the  meaning  of  the 
statute,  Is  neither  real  nor  personal  property 
outside  the  right  of  way  of  plaintiff,  it  is 
not  to  be  assessed  by  the  local  assessor,  but 
is  taxable  only  by  the  State  Board  of  E^qual- 
Izatlon.  There  is  no  claim  that  it  is  exempt 
from  taxation,  the  only  controversy  being  aa 
to  the  jurisdiction  of  the  taxing  powers.  If 
it  is  inside,  1.  e.,  a  part  of,  the  right  of  way, 
as  the  term  is  employed  In  the  act,  then  it 
must  be  assessed  by  the  State  Board ;  other- 
wise not.  The  meaning  of  the  term  'right 
of  way,'  as  employed  by  the  statute,  is  im- 
portant, Indeed,  decisive  of  the  question." 
This  fact  Is  made  the  basis  of  the  decision. 
Manifestly  all  other  matters  discussed  In  the 
opinion  are  legal  questions,  and  relate  to  the 
construction  of  sections  39  and  40  of  the  reve- 
nue law.  Clearly  this  does  not  make  the  de- 
termination of  the  question  depend  upon  any 
disputed  fact  It  Is  held  that  the  fact  which 
is  here  recited  is,  "if  the  bridge  Is  inside  the 
right  of  way,  as  the  term  Is  employed  in 
the  act"  then  It  must  be  assessed  by  the 
State  Board.  It  Is  in  that  case,  and  in  the 
two  later  cases  above  referred  to,  determined 
as  matter  of  law  that  the  proper  construction 
of  the  sections  of  the  statute  under  consid- 
eration Is  that  a  bridge  which  is  used  by 
a  railroad  company  as  a  part  of  its  continu- 
ous line  of  track  Is  assessable  by  the  State 
Board,  and  not  by  local  assessors.  The  de- 
termination of  these  cases  was  made  to  de- 
pend upon  the  existence  of  this  fact  alone. 
It  Is  manifest  that  this  fact  was  not  contest- 
ed in  the  prior  litigation  relied  upon  as  an 
estoppel  in  this  case.  The  pleadings  in  that 
case  will  not  admit  of  the  construction  that 
an  issue  was  tendered  as  to  whether  the 
property  of  the  railroad  company  was  situ- 
ated In  more  than  one  county,  or  as  to  wheth- 
er the  railroad  company  owned  the  bridge  In 
question,  or  as  to  whether  it  used  the  bridge 
as  a  part  of  its  continuous  line  of  track,  or 
as  to  whether  the  bridge  was  inside  the  right 
of  way  within  the  meaning  of  the  statute  as 
It  Is  now  construed.  The  question  contested 
was  whether  these  facts  brought  the  case 
within  the  provision  of  section  39,  and  It  was 
erroneously  determined  that  they  did  not 
The  court.  In  determining  whether  the  con- 
ceded ultimate  facts  constituted  the  bridge 
in  question  a  part  of  the  continuous  line  of 
road  within  the  meaning  of  the  statute,  said 
that  It  was  shown  that  much  higher  rates 
were  charged  for  the  transportation  of  pas- 
sengers and  freight  across  the  bridge  than 
over  any  portion  of  defendant's  road,  and 
that  while,  in  fact  so  far  as  the  running  of 
trains  and  transportation  of  passengers  was 


concerned,  no  change  or  transfer  was  made, 
yet  additional  burden  was  placed  upon  all 
for  crossing  the  bridge.  It  was  said:  "To 
that  extent  at  least  the  road  was  not  op- 
erated '  as  a  continuous  line."  Other  facts 
are  mentioned  in  the  opinion  as  tending  to 
show  that  the  road  was  not  operated  as  a 
continuous  line.  Upon  consideration  of  all 
these  facts,  none  of  which  were  in  dispute, 
it  was  concluded  that  the  road  was  not  oper- 
ated as  a  continuous  line  within  the  mean- 
ing of  the  law.  This  construction  of  the  law 
has  been  found  to  be  erroneous,  and  it  is. 
by  the  later  decisions  declared  to  be  the  law 
of  this  state  that  the  facts  which  have  al- 
ways been  conceded  to  exist  constitute  the 
bridge  a  part  of  the  continuous  line  of  road 
within  the  meaning  of  the  statute.  The  facts, 
then,  to  which  the  construction  of  the  stat- 
ute is  applied  are  not  in  controversy  In  this 
case,  and  have  never  been  controverted,  but 
always  conceded  or  assumed  in  all  the  sim- 
ilar litigation.  It  follows  that  neither  party 
Is  estopped  to  assert  these  essential  facts. 
The  other  questions  presented  by  the  record 
are  sufficiently  discussed  In  the  opinions 
above  referred  to. 

The  Judgment  of  the  district  oonrt  Is  af- 
firmed. 


STATE  ex  rel.  PROUT,  Atty.  Gen.,  v. 
NORTHWESTERN  TRUST  CO.» 

(Supreme  C!onrt  ot  Nebraska.    Oct  20,  1904.) 

COaPORATIONS    —    INBTAI.I.UEMT       IRVKSIXBin 

OOMPANT— LEOISLATIVK     OONTBOL — COH- 

8TITUTI0NAI,  I.AW. 

1.  It  the  organization  ot  a  corporation  and  its 

plan  of  doing  business  involve  receiving  from 
each  of  its  members  a  stated  sam  at  stated  in- 
tervals until  a  specified  amonnt  is  received 
from  such  members,  and  investing  this  money 
In  property  for  the  benefit  of  its  members,  it  is 
an  installment  investment  company  within  the 
meaning  of  chapter  29,  p.  269,  Laws  1903, 
Comp.  St  1003,  c.  IG,  §§  216,  227,  and  Cobbey's 
Ann.  St  SS  6&49,  6600. 

2.  It  is  competent  for  the  Legislatare  to  pro- 
vide for  publicity  of  the  condition  and  business 
methods  of  such  corporations,  and  to  make  rea- 
sonable classification  of  corporations,  compa- 
nies, and  individuals  for  that  purpose. 

3.  The  statute  in  question  is  not  in  violation 
of  article  3,  or  of  section  1  of  article  6,  of  the 
Constitation,  nor  does  it  give  the  State  Bank- 
ing Board  such  arbitrary  powers  as  to  be  un- 
constitutional for  that  reason. 

(Syllabus  by  the  Court.) 

Quo  warranto  by  the  state,  on  tbe  relation 
of  Frank  N.  Prout  Attorney  General, 
against  the  Northwestern  Trust  (Company. 
Judgment  of  ouster. 

Frank  N.  Prout  and  Norrls  Brown,  for  re- 
lator.   A.  Ih  Knabe,  for  defendant 


SEDGWICK,  J.  This  la  an  original  ac- 
tion in  this  court  to  oust  the  defendant  co^ 
poration  of  Its  franchise  and  annul  its  pow- 
ers and  privileges.  As  ground  for  these  pro- 
ceedings. It  Is  urged  by  the  Attorney  Qen- 
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eral  that  tbe  defendant  Is  an  Installment  In- 
vestment company,  and  bas  not  procured 
frona  tbe  State  Banking  Board  a  certlflcate  of 
approval  as  the  statute  requires.  The  ques- 
tion la  presented  npon  a  general  demurrer 
to  the  answer  of  the  defendant  In  the  an- 
swer It  Is  confessed  that  no  application  has 
been  made  to  the  State  Banking  Board  for 
its  certificate  of  approval.  It  Is  Insisted  by 
the  defendant  that  the  defendant  is  not  an 
Installment  investment  company  within  tbe 
meaning  of  the  statute,  and  that  the  stat- 
Dte  In  question  is  unconstitutional  and  void. 
1.  The  defendant  shows  tbe  plan  and 
scope  of  its  organization  and  business  in  its 
answer.  A  copy  of  its  contracts  with  its 
members  Is  attached  thereto.  By  this  plan 
tbe  defendant  collects  from  its  members  $5  a 
montli,  and  obligates  each  member  to  pay 
$5  a  month  for  30  months,  and  thereafter 
$15.70  a  month  until  $1,000  is  paid.  This 
money  is  to  be  invested  in  homes  for  the 
benefit  of  the  members.  The  statute  in  ques- 
tion Is  entitled:  "An  act  to  provide  for  the 
government,  regulation,  examination,  report- 
ing and  winding  up  of  the  business  of  cer- 
tain corporations,  associations,  companies, 
co-partnerships  and  individuals  engaged  in 
tbe  business  of  raising  money  from  members 
or  others,  by  means  of  stated  installments  or 
paymeais  to  be  held  invested  or  disbursed  In 
accordance  with  certain  plans  or  schemes; 
to  designate  such  corporations,  associations, 
companies,  co-partnerships  or  individuals  aa 
installment  investment  companies."  The 
first  section  of  the  act  provides:  "Every  as- 
sociation, •  •  •  which  is  or  shall  be  or- 
ganized for  the  purpose  of  raising  money 
from  its  members  or  others,  by  means  of 
stated  Installments  or  payments,  to  be  held, 
Invested  or  disbursed  by  said  association, 
whether  the  money  so  contributed  is  paid  in 
for  shares  in  such  association,  or  Is  held  by 
the  association  for  investment  and  accumu- 
lation for  tbe  benefit  of  the  contributors,  or 
as  an  advance  on  merchandise,  or  property 
of  any  kind,  to  be  delivered  in  the  future,  or 
is  held  by  tbe  association  to  be  disbursed 
among  the  contributors,  or  any  of  them,  in 
accordance  with  any  agreed  plan  or  scheme, 
and  whether  the  relation  of  the 'contributor 
to  the  association  be  that  of  member,  share- 
holder, vendee,  creditor  or  beneficiary  of  a 
trust;  •  •  •  shall  be  known  for  the  pur- 
pose of  this  act,  as  an  installment  invest- 
ment company."  Laws  1003,  p.  269,  c.  29; 
Comp.  St  1903,  c.  16,  S§  216,  227;  CJobbey'a 
Ann.  St  SS  6&19,  6660.  There  can,  of  course, 
be  no  question  that  the  defendant  company 
is  within  the  purpose  of  the  act  as  disclosed 
in  the  title,  and  within  tbe  language  of  the 
act  Itself  as  shown  in  the  foregoing  quota- 
tion. Tbe  defendant  suggests  that  the  mon- 
ey contributed  by  the  members  "never  in 
any  event  becomes  the  property  of  the  de- 
fendant," and  seems  to  urge  that  because 
of  this  fact  it  is  not  an  installment  Invest- 
ment company.    Of  course,  this  fact  is  made 


immaterial  by  the  express  language  of  the 
statute.  If  the  corporation  is  "organized  for 
the  purpose  of  raising  money  from  its  mem- 
bers by  means  of  stated  installments  or  pay- 
ments," and  the  money  so  raised  is  either 
held,  invested,  or  disbursed  by  the  corpora- 
tion for  tbe  benefit  of  the  contributors,  or 
among  the  contributors  or  any  of  them,  "in 
accordance  with  any  agreed  plan  or 
scheme,"  the  company  "shall  be  known  for 
the  purpose  of  this  act  as  an  installment  in- 
vestment company." 

2.  The  statute  exempts  building  and  loan 
associations,  savings  banks,  insurance  com- 
panies, and  fraternal  beneficiary  associations 
from  its  provisions.  This  ia  said  by  the  de- 
fendant to  render  tbe  statute  repugnant  to 
the  fourteenth  amendment  of  tbe  Constitu- 
tion of  the  United  States.  Tbe  reason  for 
this  conclusion  seems  to  be  that  the  compa- 
nies and  associations  so  exempted  "may  en- 
gage in  an  installment  investment  business 
without  requiring  them  to  obtain  the  per- 
mission of  the  banking  board,  or  subject 
them  to  penalties  imposed  by  tbe  statute." 
It  is  urged  that  tbe  business  of  these  compa- 
nies by  its  very  nature  is  within  the  spirit 
of  the  statute,  and  that,  aa  such  companies 
are  generally  organized  and  conduct  their 
business,  they  would  ordinarily  come  within 
tbe  letter  of  the  statute  also.  There  might 
be  some  reason  to  question  the  policy  of  the 
statute  if  these  exempted  companies  and  as- 
sociations were  relieved  from  supervision 
by  the  state.  Tbe  Legislature  has  provided 
by  other  statutes  for  their  regulation  and 
supervision,  which  is  the  manifest  reason 
for  exempting  them  from  the  provisions  of 
this  statute.  Tbe  classification  attempted  by 
the  Legislature  is  not  unreasonable  and  arbi- 
trary, and  no  sufficient  objection  Is  urged  to 
the  power  of  the  Legislature  to  make  such 
classification.  It  cannot,  therefore,  be  said 
that  any  discrimination  in  that  respect  bas 
been  made  against  installment  investment 
companies  as  they  are  defined  in  this  statute. 

8.  Again,  it  is  urged  that  the  statute  in 
question  Is  in  violation  of  article  3,  and  sec- 
tion 1  of  article  6,  of  the  Constitution  of  this 
state.  This  thought  is  derived  from  the  sup- 
position that  by  this  statute  the  State  Bank- 
ing Board  is  given  judicial  powers.  The  stat- 
ute does  not  confer  judicial  powers  on  the 
State  Banking  Board.  Crawford  Co.  v. 
Hathaway  (Meb.)  93  N,  W.  781,  60  L.  R.  A. 
889. 

It  is  also  objected  that  the  ninth  section 
of  tbe  act  gives  the  State  Banking  Board  ar- 
bitrary power  to  revoke  the  certificate  of  ap- 
proval, and  that  the  "action  of  the  board  so 
taken  shall  be  sufficient  authority  for  the  ap- 
pointment of  a  receiver,"  but  this  is  not  the 
meaning  of  tbe  section  in  question.  Tbe  pro- 
vision is  that  if  it  appears  that  grounds 
therefor  exist,  the  board  shall  revoke  the 
certificate;  that  is,  If  the  grounds  provided 
by  statute  for  such  revocation  exist,  and  the 
facts  are  made  to  appear  to  the  board,  they 
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shall  revoke  the  certificate;  and  the  further 
provision  la  that  the  Attorney  General  shall 
apply  to  the  proper  court  for  the  appoint- 
ment of  a  receiver,  and,  if  such  fact  or 
facts  be  made  to  appear  (that  is,  to  the 
court),  it  shall  be  sufficient  to  authorize  the 
appointment  of  a  receiver,  etc.  The  objec- 
tions urged  to  the  statute  might  be  urged 
generally  to  other  similar  statutes  to  regu- 
late building  and  loan  associations  and  fra- 
ternal insurance  assodations  and  others. 
These  objections  are  not  very  extensively  ar- 
gued or  strenuously  insisted  upon  In  the 
brief,  and  we  cannot  see  that  the  statute 
should  be  held  unconstitutional  for  any  of 
the  reasons  presented  by  the  defendant.  It 
follows  that  the  defendant,  not  having  com- 
plied with  these  provisions,  is  transacting 
its  business  unlawfully.  It  Is  urged  by  the. 
Attorney  General  that  the  scheme  of  the  de- 
fendant is  such  as  to  bring  it  within  the 
prohibition  of  our  statutes  against  lotteries, 
and  that  the  defendant's  business  is  unlaw- 
ful because  It  involves  the  entering  into  con- 
tracts which  cannot  be  performed  on  the 
part  of  the  defendant.  It  does  not  appear 
to  be  necessary  to  examine  and  discuss  those 
iiuestions  in  advance  of  the  action  of  the 
State  Banking  Board.    . 

The  demurrer  to  the  answer  is  sustained, 
and  Judgment  of  ouster  will  be  entered  as 
prayed. 


LINCOLN  SAFE  DEPOSIT  ft  TRUST  CX).  v. 

WESTON,  Auditor  of  Public  Accounts. 

(Supreme  C!onrt  of  Nebraska.    Oct.  20,  1904.) 

CLAIMS   AOAIRST   BTATK— PBBSENTATION. 

1.  A  creditor  of  the  state  is  not  excused  from 
presenting  his  claim  to  the  Auditor  of  Public 
Accounts  for  settlement  and  allowance  within 
two  years  after  its  accrual  by  the  fact  that  the 
Legislature  has  not  made  an  appropriation  for 
its  payment 

(Syllabus  by  the  Court.) 

Oommisaioners'  Opinion.  Error  to  Dis- 
trict Court,  Lancaster  County;  Cornish, 
Judge. 

Action  by  the  Lincoln  Safe  Deposit  & 
Trust  Company  against  Charles  Weston, 
Auditor  of  Public  Accounts.  Judgment  for 
.defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

W.  E.  Stewart,  for  plalntltr  in  error.  F. 
N.  Prout,  Atty.  Gen.,  and  Norris  Brown, 
Dep.  Atty.  Gen.,  for  defendant  in  error. 

AMES,  C.  Section  22  of  article  S  of  the 
Constitution  of  this  state  prescribes  that 
"no  money  shall  be  drawn  from  the  treasury 
except  in  pursuance  of  a  specific  appropria- 
tion made  by  law  and  on  the  presentation  of 
a  warrant  issued  by  the  auditor  thereon." 
Section  24  of  article  1  of  chapter  4  of  the 
Compiled  Statutes  of  1901  provides  for  the 
payment  of  a  bounty  out  of  the  state  treas- 
ury to  persons  killing  wolves  in  this  state. 


Preliminary  to  such  payment  the  statute  re- 
quires that  the  person  seeking  it  must  make 
certain  proofs  before  the  clerk  of  the  county 
in  which  the  killing  is  alleged  to  have  taken 
place,  and  that  the  county  clerk,  if  satisfied 
with  the  truth  and  sufficiency  of  such  proofs, 
shall  make  and  deliver  to  the  claimant  a 
certificate  to  that  eOlect,  and  that  upon  the 
presentation  of  such  certificate  to  the  Au- 
ditor of  Public  Accoimts  the  latter  should 
draw  his  warrant  for  the  amount  named 
therein  against  the  general  fonds  in  the 
state  treasury.  This  statute  was  repealed 
by  an  act  approved  February  27,  1903  (Laws 
1903,  p.  52,  c.  2).  An  act  approved  April 
11,  1903  (Laws  1903,  p.  703,  c.  159),  entitied 
"An  act  making  an  appropriation  for  the 
payment  of  miscellaneous  items  of  indebted- 
ness owing  by  the  state  of  Nebraska"  con- 
tains the  following  line:  "Wolf  bounty 
claims  (estimated)  H0,000.00."  There  had 
been  no  previous  similar  appropriation  af- 
fecting the  present  controversy.  Section  9 
of  article  8  of  chapter  83  of  the  Complied 
Statutes  of  1901  (Oobbey's  Ann.  St  i  9097) 
enacts  that  "in  cases  of  claims  the  adjust- 
ment and  payment  of  which  are  not  provided 
for  by  law,  no  warrant  shall  be  drawn  by 
the  Auditor,  or  countersigned  or  paid  by  the 
State  Treasurer,  but  all  such  claims  shall  be 
reported  to  the  next  legislative  assembly, 
with  such  recommendation  as  the  Auditor 
may  deem  just";  and  section  6  of  the  same 
article  (Cobbey's  Ann.  St  S  9094)  requires 
that  "all  persons  having  claims  against  the 
state  shall  exhibit  the  same,  with  evidence 
in  support  thereof,  to  the  Auditor  to  be  au- 
dited, settied  and  allowed  within  two  years 
after  such  claims  shall  accrue."  Reading 
these  two  sections  together,  there  seems  to 
be  but  little.  If  any,  room  for  doubt  that  the 
absence  of  an  appropriation  for  the  payment 
of  a  valid  claim  against  the  state  does  not 
excuse  the  claimant  from  presenting  it  to 
the  Andltor  for  settiement  and  allowance 
within  the  two  years  prescribed  by  the  stat- 
ute. In  case  of  such  absence,  if  the  Auditor 
deems  the  claim  jnst  and  lawful,  it  is  made 
his  duty  to  report  that  fact  to  the  Legisla- 
ture, and  -vrithhoid  his  warrant  "nntii  that 
body  has  provided  funds  for  its  payment 
In  such  a  case  the  Legislature  is  the  final 
court  of  appeal,  although  an  Intermediate, 
or,  rather,  collateral,  appeal  may  be  prose- 
cuted in  the  courts.  The  plalntifT  is  the  as- 
signee for  value  of  a  large  number  of  claims 
of  the  description  mentioned,  aggregating  in 
amount  $288.  Each  of  them  has  been  duly 
proved  before  the  county  clerk  in  which  it 
arose,  and  the  statutory  certificates  were 
filed  with  the  Auditor  of  State  for  allowance 
and  payment,  but  a  number  of  them,  aggre- 
gating $100,  not  nntll  after  the  lapse  of  more 
than  two  years  from  their  respective  dates. 
These  latter  the  Auditor  rejected,  and  an 
appeal  was  taken  to  the  district  court  The 
foregoing  facts  were  disclosed  on  the  face 
of  the  petition,  to  which  a  general  demurrer 
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was  sustained,  and  the  action  was  dismiss- 
ed.   The  plaintiff  prosecutes  error. 

Wis  have  already  giyen,  in  substance,  our 
reason  for  tlilnking  there  is  no  error.  The 
claims  certainly  did  not  "accrue" — ^that  Is, 
become  established  as  lawful  demands 
against  the  state — later  than  at  the  date  at 
which  lawful  proof  of  them  was  made  be- 
fore the  county  clerk  and  the  latter  issued 
certificates  to  that  effect  We  cannot  think 
that  the  delay  of  the  Legislature  to  make 
provision  for  the  payment  of  such  demands 
operated  in  any  manner  to  the  prejudice  of 
the  claimant's  rlgbtB  as  a  creditor. entitled 
to  immediate  payment  Nor  can  it  be  doubt- 
ed that  a  creditor  having  an  admitted  or  du- 
ly established  demand,  and  so  entitled,  has 
an  accrued  claim  which  the  statute  requires 
him  to  present  to  the  Auditor  for  settlement 
and  allowance  within  two  years  under  pen- 
alty of  being  barred.  The  appropriation  act, 
above  quoted,  does  not  purport  to  remove  the 
bar,  but  makes  provision  for  the  payment 
of  existing  claims,  and  cannot  be  regarded 
as  applying  to  such  as  had  already  become 
extinguished  by  the  statute  of  llmitationB. 
We  therefore  recommend  that  the  Judgment 
of  the  district  court  be  afflrmed> 

LBTTON  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion.  It  Is  ordered  that  the 
Judgment  of  the  district  court  be  affirmed 


BLAIR  T.  STATE. 
(Supreme  Court  of  Nebraska.    Oct  20,  ISO*., 

INFORMATION — ELECTION  BETWEEN  COUNTS  — 
STATUTOBT  BAPS  —  EVIDENCE— TI1BEATENIN6 
WITNESS  —  I.EADINO  QUESTIONS  —  CONTINU- 
ANCE —  TBIAX  —  BEOPENINO  CASK  —  FBIVATX 
COUNSEL  FOB  STATE. 

1.  When  an  information  contains  two  or  mors 
counts  charging  distinct  and  separate  offenses 
of  the  same  nature,  the  trial  court  may,  in  the 
exercise. of  a  sound  discretion,  require  the  coun- 
ty attorney  to  elect  on  which  count  be  will  rely 
for  a  conviction,  either  before  the  commence- 
ment of  the  trial,  or  after  the  state  has  pro- 
duced its  evidence  in  chief,  and  before  the  ac- 
eased  is  required  to  make  bis  defense. 

2.  Record  examined,  and  held,  that  the  de- 
fendant's motion  to  quash  the  second  and  third 
counts  of  the  information  was  properly  over- 
ruled. 

8.  Evidence  contained  In  the  bill  of  exceptions 
examined,  and  fonnd  sufficient  to  resist  the  de- 
murrer of  the  defendant  thereto,  and  his  mo- 
tion to  require  the  court  to  direct  the  jury  to 
return  a  verdict  in  his  favor. 

4.  Held,  that  the  record  discloses  no  reversible 
error  in  receiving  and  rejecting  evidence. 

5.  Evidence  is  relevant  which  shows  that  the 
accused  has  threatened  or  assaulted  a  witness, 
has  endeavored  to  prevail  on  him  to  abscond, 
has  procured  his  absence,  has  endeavored  to  in- 
duce him  to  testify  falsely,  or  has  concealed  the 
whereabouts  of  such  witness  from  the  prosecu- 
tion ;  and  such  conduct  on  the  part  of  an  ac- 
cused person  is  an  incriminating  circumstance 
to  be  weighed  by  the  jury  in  determining  the 
qn(>stion  of  his  guilt 

6.  In  a  prosecution  for  statutory  rape,  fre- 
quent acts  of  improper  familiarity  between  the 
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parties  Implicated  may  be  received  in  evidence 
to  prove  their  adulterous  disposition  towards 
each  other. 

T.  The  trial  court  may,  to  a  reasonable  extent, 
permit  leading  questions  to  be  propounded,  on 
direct  examination,  to  a  hostile  or  reluctant 
witness. 

8.  Record  examined,  and  held,  that  defend- 
ant's application  for  a  continuance,  after  the 
prosecutrix  had  changed  her  evidence,  was  prop- 
erly denied. 

9.  It  is  within  the  sound  discretlm  of  the 
trial  court  to  permit  a  party,  in  furtherance  of 
justice,  to  reopen  his  case  and  introduce  other 
and  further  evidence  at  any  time  before  the 
close  of  the  trial ;  and  where  it  is  made  to 
api>ear  that  there  has  been  no  abuse  of  discre- 
tion, and  the  substantial  rights  of  the  opposite 
par^  have  been  in  no  manner  prejudiced  by 
such  a  course,  error  cannot  be  predicated  there- 
on. 

10.  An  objection  to  the  appearance  of  private 
counsel  to  assist  the  county  attorney  in  con- 
ducting a  criminal  prosecution,  to  be  available, 
should  be  made  at  a  suitable  time  and  In  the 
proper  manner,  and  must  ba  supported  by  at 
least  some  showing  that  the  county  attorney 
did  not  request  or  require  any  assistance,  and 
the  court  had  not  appointed  such  counsel  for 
that  purpose. 

11.  Held,  that  a  general  objection  to  the  ap- 
pearance of  such  counsel  made  during  the  trial, 
m  connection  with  the  examination  of  a  wit- 
ness, and  without  any  showing  to  support  It, 
was  Moperly  overruled. 

12.  The  fact  that  a  single  clause  of  an  instruc- 
tion is  Incomplete  is  not  sufficient  ground  for 
a  reversal,  if,  when  the  whole  paragraph  ia 
read  and  construed  together,  its  meaning  if 
clear  and  certain,  and  it  appears  from  the  rec- 
ord that  the  Jury  could  not  have  been  misled 
thereby. 

13.  Evidence  reviewed,  an'''  tuid  sufficient  to 
sustain  the  verdict 

(Syllabus  by  the  Court) 

Error  to  District  Court,  Tort:  County 
Evans,  Judge. 

John  Blair  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

George  B.  France,  for  plaintiff  in  error. 
Frank  N.  Prout,  Atty.  Gen.,  and  Norrls 
Brown,  Dep.  Atty.  Gen.,  for  the  State. 

BARNES,  J.  The  state  prosecuted  Joho 
Blalr  in  the  district  court  of  York  county  on 
a  charge  of  statutory  rape.  The  trial  re- 
sulted in  a  conviction,  and  the  court  sen- 
tenced him  to  be  confined  in  the  state  peni- 
tentiary for  a  period  of  three  years.  From 
such  conviction  and  Judgment  the  defend- 
ant brings  error. 

The  information  contained  three  counts,  in 
each  of  which  the  state  attempted  to  charge 
the  accused  vrith  the  crime  of  statutory  rape, 
committed  on  the  person  of  one  Beul.ah 
Thomas,  who  was  alleged  to  be  a  female 
child  under  18  years  of  age.  In  the  first 
count  the  date  of  tbe  alleged  sexual  inter- 
course was  stated  to  be  June  1,  1901,  in  the 
second  count  tbe  time  alleged  was  January 
4,  1903,  and  in  the  third  count  the  date  nam- 
ed was  February  6,  1903.  Before  going  to 
trial  the  defendant  filed  a  motion  to  require 
the  state  to  elect  on  which  count  it  would 
prosecute.  The  court  at  that  time  reserved 
bis  decision,  but  when  the  state  had  intro- 
duced its  evidence  tn  chief  the  motion  was 
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sustained,  and  the  county  attorney  elected  to 
rely  for  a  conviction  on  the  third  count  of 
the  information. 

Counsel  for  the  defendant  contended  that 
the  failure  of  the  court  to  require  an  elec- 
tion before  the  trial  commenced  was  reversi- 
ble error.  In  some  Jurisdictions  it  is  held 
that,  where  the  indictment  or  information 
charged  two  or  more  distinct  and  separate 
felonies,  the  prosecutor  should  be  required 
to  elect  on  which  count  or  charge  he  will 
rely  for  a  conviction,  before  going  to  trial. 
But  most  of  the  courts  bold  that  a  number 
of  separate  and  distinct  felonies,  all  of  which 
may  be  tried  In  the  same  manner,  which  are 
of  the  same  general  character,  which  require 
for  their  proof  evidence  of  the  same  kind, 
and  the  punishment  for  which  is  of  the  same 
nature,  may  be  charged  in  separate  counts  of 
one  information,  and  the  party  thus  char- 
ged may  be  placed  on  trial  for  all  of  such 
counts  at  the  same  time;  that  the  matter 
of  requiring  an  election  in  such  cases  is  left 
to  the  sound  discretion  of  the  trial  court,  to 
.be  exercised  when  the  state  has  submitted 
Its  evidence  In  chief,  and  before  the  ac- 
cused is  put  on  his  defense.  This  rule  Is  sus- 
tained by  the  great  weight  of  authority  in 
this  coimtry.  Maxwell's  Criminal  Procedure, 
S50,  651;  Wharton's  Criminal  Pleading  & 
Practice,  {§  295,  298;  Eorth  v.  State,  46  Neb. 
631,  65  N.  W.  792;  State  v.  Hodges  (Kan. 
Sup.)  26  Pac.  676;  Roberts  T.  People  (Colo. 
Sup.)  17  Pac.  637;  State  t.  Crlmmlns,  81 
Kan.  376,  2  Pac.  674;  State  t.  Scbwelter,  27 
Kan.  499;  Commonwealth  v.  Jacobs  (Mass.) 
25  N.  E.  463;  State  v.  King  (Iowa)  91  N.  W. 
768;    Bailey  v.  State,  4  Ohio  St  441. 

We  are  firmly  committed  to  the  rule  last 
above  stated,  and  so  it  only  remains  for  us 
to  determine  whether  the  court  was  guilty 
of  an  abuse  of  discretion  in  not  requiring  the 
prosecutor  to  elect  on  which  count  he  would 
rely  until  after  be  had  produced  his  evidence 
in  chief.  The  record  dlECloses  that,  although 
it  was  Charged  in  the  first  count  that  the  act 
of  sexual  intercourse  took  place  on  the  Ist 
day  of  June,  1901,  and  in  the  second  count 
that  the  offense  therein  described  was  com- 
mitted on  the  4th  day  of  January,  1903,  the 
state  introduced  no  evidence  establishing,  or 
tending  to  establish,  either  of  these  counts. 
In  fact,  the  record  clearly  shows  that  no 
attempt  was  made  to  prove  the  commission 
of  any  offense  other  than  the  one  on  which 
the  state  elected  to  rely  for  a  conviction. 
This  being  the  case,  the  fact  that  the  state 
was  not  required  to  elect  until  after  It  had 
Introduced  its  evidence  in  chief  resulted  In 
no  prejudice  to  any  of  the  defendant's  sub- 
stantial rights.  It  therefore  follows  that 
the  court  was  guilty  of  no  abuse  of  discre- 
tion. 

The  defendant  insists  that  the  court  erred 
In  refusing  to  quash  the  second  and  third 
counts  of  ttae  information,  and  also  in  over- 
ruling his  motion  to  quash  the  third  count 
after  the  state  had  Introduced  Its  evidence 


and  rested.  And  it  is  contended  that  the 
state  having  charged  in  the  first  count  that 
the  offense  described  therein  was  committed 
on  the  Ist  day  of  June,  1901,  the  second  and 
third  counts,  in  which  the  dates  of  the  of- 
fenses charged  were  alleged  as  of  January 
4  and  February  6,  1903,  failed  to  State  any 
offense,  because,  if  the  charge  contained  in 
the  first  count  was  true,  the  prosecutrix  could 
not  have  been  chaste  at  the  times  last  above 
mentioned.  In  the  first  place,  an  examina- 
tion of  the  first  count  shows  that  the  facta 
alleged  therein  were  not  sufficient  to  consti- 
tute the  crime  of  statutory  rape.  Therefore 
It  stated  no  offense,  and,  even  if  that  count 
had  stated  an  offense,  it  appears  that  the 
state  had  no  proof,  or  at  least  offered  none, 
to  sustain  It  For  these  reasons  the  allega- 
tions of  the  first  count  could  in  no  way  af- 
fect the  charges  contained  in  the  other  two. 
Again,  when  the  state  elected  to  rely  on 
the  third  count  for  a  conviction,  the  second 
count  was  as  completely  eliminated  from 
the  case  as  though  it  had  never  been  set 
forth  in  the  information.  It  follows  that, 
when  the  accused  was  required  to  present 
his  defense,  the  information,  in  legal  effect 
contained  only  the  third  count,  and  stood 
precisely  as  though  it  had  never  contained 
any  other.  That  count  was  sufficient  in  form 
and  substance  to  charge  the  offense  of  statu- 
tory rape,  and  on  that  count  aud  no  other, 
the  Jury  returned  a  verdict  of  guilty.  Again, 
it  was  held  in  Bailey  v.  State,  67  Neb.  706, 
78  N.  W.  284,  78  Am.  St  Rep.  640.  that  the 
defendant  cannot  plead  his  own  defilement 
of  the  girl  within  the  statute  of  limltationB 
as  a  defense  to  a  later  defilement  The  court 
said:  "Had  the  first  defilement  of  the  girl 
by  the  prisoner  occurred  in  Nebraska  instead 
of  Iowa,  on  the  date  it  did,  and  which  was 
prior  to  the  one  charged  in  the  indictment 
then  the  first  defilement  would  be  no  defense 
to  the  prisoner  on  an  Indictment  for  the 
second,  since  both  would  have  been  within 
the  statute  of  limitations,  and  each  inter- 
course a  part  of  the  crime  charged  in  the 
indictment"  For  these  reasons  it  is  appar- 
ent that  the  court  did  not  err  in  overruling 
the  defendant's  motion  to  quash. 

It  is  further  contended  that  the  court  err- 
ed in  overruling  defendant's  demurrer  to  the 
state's  evidence.  It  is  true  that,  when  the 
state  first  rested,  the  prosecutrix  had  by  her 
evidence  denied  that  the  defendant  had  sex- 
ual lntercoiu«e  with  her  at  any  time.  But 
taking  into  consideration  the  testimony  of 
her  mother,  in  which  she  related  the  fact 
of  having  caught  the  defendant  and  her 
daughter  In  a  compromising  position  in  the 
barn  on  the  5th  day  of  February,  1903,  with 
other  circumstances  detailed  by  the  witness- 
es, the  conduct  of  the  prosecutrix  and  the 
defendant  towards  each  other,  the  fact  of  hie 
having  her  taken  from  her  ovni  home  in  the 
nighttime,  conveyed  her  to  a  neighbor's,  tak- 
ing her  thence  to  his  own  house,  where  he 
kept  her  concealed  for  more  than  a  week,  at 
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a  time  'wben  he  Imew  sti"  was  wanted  'by  the 
state  aa  a  witness  against  him  In  the  prose- 
cution of  this  case,  together  with  her  confes- 
sions to  her  mother  anS  others,  as  shown  by 
the  record,  we  cannot  say  that  a  conviction 
could  not  have  been  sustained,  and  that  the 
case  should  not  have  been  submitted  to  the 
Jury.  We  think,  however,  this  objection  Is 
eliminated,  because  the  case  was  reopened 
and  other  and  further  evidence  Introduced 
by  the  state. 

Under  the  general  head  of  errors  of  law 
occurring  at  the  trial,  many  assignments  are 
discussed  by  the  defendant's  counsel,  and 
we  will  endeavor  to  dispose  of  them  In  the 
order  In  which  they  are  presented.  Com- 
plaint Is  made  becauEie  the  prosecution  was 
allowed  to  ask  Miss  Thomas  certain  ques- 
tions relating  to  her  evidence  given  at  the 
preliminary  bearing.  For  example:  "Q.  Do 
yoa  remember  the  circumstances  you  testi- 
fied to  on  tbe  preliminary  examination  as 
to  what  took  place  upstairs  on  that  Sunday 
In  June,  1901,  between  yon  and  Blalr?"  Tbe 
answer  to  this  question,  as  shown  by  the 
record,  was:  "I  do  not  remember;  no,  air." 
It  appears  that  all  like  questions  were  an- 
swered by  her  in  the  same  way.  It  is  ap- 
parent that  the  witness  was  at  least  a  reluc- 
tant one,  and  for  that  reason  the  form  6f  the 
questions  was  permissible.  It  further  ap- 
pears that  no  attempt  was  made  to  show 
what  her  evidence,  or  any  part  of  it,  was  on 
the  preliminary  hearing,  and,  as  the  ques- 
tions contained  no  recital  of  such  evidence, 
it  is  not  apparent  to  us  how  the  examination 
complained  of  could  in  any  way  prejudice  the 
defendant's  rights. 

Complaint  is  made  of  the  admission  of  cer- 
tain parts  of  the  evidence  describing  defend- 
ant's conduct  in  removing  tbe  prosecutrix 
from  her  home  in  the  nighttime,  and  conceal- 
ing her  at  his  house  when  he  knew  she  was 
wanted  as  a  witness  by  the  prosecution.  It 
U  contended  that  this  evidence  could  have 
no  tendency  to  prove  the  crime  alleged  to 
have  been  committed  on  the  Sth  day  of  Feb- 
ruary, 1903,  and  only  had  a  tendency  to  prej- 
udice the  rights  of  the  defendant  We  think 
counsel  have  failed  to  comprehend  the  pur- 
pose for  which  this  evidence  was  introduced. 
It  Is  true  that  It  constituted  no  direct  proof 
of  the  specific  act  charged  against  the  de- 
fendant, bnt  evidence  of  such  conduct  is  al- 
ways admissible  because  it  is  inconsistent 
with  tbe  Innocence  of  the  accused.  "Evi- 
dence Is  relevant  to  show  that  the  accused 
has  threatened  or  assaulted  a  witness,  has 
endeavored  'to  prevail  on  him  to  abscond, 
bas  procured  his  absence,  has  endeavored  to 
induce  him  to  testify  falsely."  12  Oyc.  398. 
In  State  v.  Keith  (Minn.)  50  N.  W.  891,  It 
was  said:  "It  is  a  prejudicial  circumstance, 
which  may  weigh  heavily  against  one  accus- 
ed of  crime,  that  witnesses  were  by  him  sent 
out  of  the  state  and  kept  away  so  that  their 
testimony  might  not  be  produced  against 
him."     We  therefore  bold  that  all  of  the 


testimony  connecting  tbe  defendant  in  any 
way  with  removing  the  prosecutrix  from 
her  home  and  concealing  her  whereabouts 
from  the  prosecution  was  relevant,  and  there- 
fore properly  received.  The  fact  that  this 
was  done  with  the  consent  and  at  the  re- 
quest of  the  prosecutrix  does  not  rob  it  of 
its  Incriminating  character,  and  the  exclu- 
sion of  her  evidence  showing  such  request 
and  consent  was  not  reversible  error. 

E^or  is  assigned  for  allowing  the  witness 
Beulah  Thomas  to  answer  certain  questions 
on  redirect  examination  touching  the  actions 
of  the  defendant  and  her  own  conduct  dur- 
ing her  absence  from  home  from  the  22d 
day  of  November  to  the  7tb  day  of  Decem- 
ber following.  We  have  examined  the  rec- 
ord, and  find  nothing  Improper  in  these  ques- 
tions, and,  as  the  defendant  has  not  pointed 
out  to  us  any  particular  reason  for  his  state- 
ment that  they  were  prejudicial  to  his  rights, 
we  are  unable  to  say  that  the  court  erred 
in  allowing  them  to  be  asked  and  answered. 

It  is  contended  that  tbe  court  erred  in  re- 
ceiving certain  evidence  given  by  Mrs. 
Thomas,  the  mother  of  the  prosecutrix.  A 
part  of  the  evidence  complained  of  related 
to  statements  made  by  the  defendant  to  her- 
self and  husband  when  he  was  charged  by 
them  with  having  sexual  intercourse  with 
their  daughter  in  the  bam  on  February  5, 
1903.  This  evidence  was  clearly  competent, 
but  the  gist  of  the  complaint  is  that  the  wit- 
ness stated  that  a  certain  letter  written  by 
the  prosecutrix,  which  seemed  to  connect  the 
defendant  with  the  transaction,  was  read  to 
him  at  that  time,  and  he  was  asked  what  he 
had  to  say  about  it.  No  statement  was  made 
to  the  jury  of  the  contents  of  the  letter,  and, 
as  It  was  not  Introduced  in  evidence,  the  de- 
fendant could  not  have  been  prejudiced  by 
the  form  of  these  questions.  The  rest  of  the 
testimony  of  this  witness  related  to  the  con- 
ditions existing  at  the  bam  on  tbe  6th  day 
of  February,  1903;  what  she  saw  there,  and 
what  took  place  between  defendant  and  her 
daughter  on  that  occasion.  This  evidence 
was  clearly  competent,  and  was  properly  re- 
ceived. 

Error  Is  predicated  for  receiving  certain 
parts  of  the  testimony  of  S.  A.  Thomas,  the 
father  of  the  prosecutrix.  That  which  Is 
particularly  complained  of  was  his  state- 
ment that  he  swore  out  a  warrant  for  Blair's 
arrest,  and  went  down  there  with  tbe  deputy 
sheriff  after  him.  This  evidence,  it  is  clalni- 
ed,  had  no  tendency  to  prove  the  crime  char- 
ged. In  answer  to  this  criticism,  it  is  suffi- 
cient to  say  that  it  was  not  offered  for  that 
purpose,  but  was  offered  in  connection  with 
tbe  actions  of  the  defendant  in  concealing 
the  witness  at  a  time  when  he  knew  her 
evidence  was  necessary  in  order  to  proceed 
with  his  trial. 

It  is  contended  that  the  court  erred  in  re- 
ceiving the  evidence  of  Lewis  H.  Bice  as  to 
the  conversations  he  had  with  the  defend- 
ant when  employed  by  blm  to  take  the  pros- 
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ecutrfx  from  her  home  to  Anderson's,  to- 
gether with  the  conduct  of  the  witness  and 
the  accused,  and  the  conduct  of  the  accused 
towards  the  prosecutrix,  from  the  20th  of 
November,  1903,  until  the  trial  of  this  cause 
In  January,  1904.  And  it  Is  urged  that  such 
testimony  could  have  no  tendency  to  prove 
the  crime  with  which  the  defendant  was 
charged.  It  is  apparent  that  the  evidence 
of  Mr.  Bice  was  introduced  as  an  Incriminat- 
ing circumstance  tending  to  prove  the  crime 
charged,  and  for  the  purpose  of  showing  the 
conduct  of  the  defendant  in  secreting  the 
prosecuting  witness.  All  of  this  testimony 
was  competent  for  that  purpose.  It  is  also 
said  that  the  Jury  might  not  believe  that  the 
defendant  committed  the  crime  on  the  5th 
day  of  February,  1903,  but  that  on  account 
of  this  evidence  they  might  believe  that  he 
committed  the  crime  between  the  26th  of 
November  and  the  7th  day  of  December  of 
that  year.  It  la  a  sufficient  answer  to  this 
objection  to  say  that  there  was  nothing  in 
the  testimony  of  the  witness  Bice  from  which 
any  one  could  even  infer  that  sexual  inters 
course  had  talcen  place  between  the  accused 
and  the  prosecutrix  during  the  time  covered 
by  his  evidence. 

Objection  is  also  made  to  the  testimony  of 
the  witnesses  Meredith,  Newman,  Dorsey, 
Wilcox,  and  others,  relating  to  the  conduct  of 
the  accused  and  the  prosecutrix  towards 
each  other.  As  was  said  in  People  v.  Castro 
(Cal.)  65  Pac.  13,  evidence  of  Improper  fa- 
miliarity may  be  received  to  prove  the  adul- 
terous disposition  of  the  parties  Implicated. 
While  it  Is  true  the  evidence  of  these  wit- 
nesses does  not  directly  establish  the  com- 
mission of  the  crime  charged,  yet,  from  the 
conduct  of  the  parties  described  thereby,  the 
jury  might  conclude  that  it  was  not  improb- 
able that  the  act  of  sexual  intercourse  had 
taken  place  between  them  as  charged.  Such 
testimony  would  at  least  tend  to  corroborate 
the  evidence  of  the  prosecutrix,  and  cor- 
roborating facts  and  circumstances  are  al- 
ways admissible,  and  should  be  Introdaced  in 
evidence  when  available. 

Complaint  is  also  made  because  the  court 
excluded  the  evidence  of  Mrs.  Blair  and 
others,  offered  for  the  purpose  of  showing 
that  the  prosecutrix  had  said  to  them,  while 
she  was  concealed  at  the  defendant's  house, 
and  at  other  times  and  places,  that  the  ac- 
cused had  never  wronged  her  or  misused  her 
in  any  way,  and  the  reason  she  did  not  go 
home  was  because  her  parents  were  trying 
to  compel  her  to  testify  that  she  had  crim- 
inal relations  with  the  defendant;  that  such 
testimony  was  false,  and  that  they  threat- 
ened to  punish  her  for  not  testifying  as  they 
wanted  her  to,  which  was  to  testify  to  that 
which  was  false.  When  this  evidence  was 
offered  it  was  clearly  incompetent  The 
prosecutrix  had  testified  positively  that  the 
accused  had  never  had  sexual  Intercourse 
with  her.  The  testimony  offered  in  no  man- 
ner tended  to  dispute  her  evidence.     There- 


fore It  was  not  competent,  when  offered, 
for  any  purpose.  Again,  it  was  hearsay  evi- 
dence, and  amounted  at  that  time  to  noth- 
ing more  than  an  attempt  to  corroborate  the 
evidence  of  the  prosecutrix  by  her  own  dec- 
larations. 

It  is  further  contended  that  the  court  err- 
ed in  permitting  counsel  to  ask  the  prose- 
cutrix the  questions  which  were  propounded 
to  her  at  the  time  she  was  recalled  and  tes- 
tified as  to  the  act  of  sexual  Interconrse  be- 
tween herself  and  the  defendant  on  the  5tb 
day  of  February,  1003,  because  th^  were  un- 
fair, unreasonable,  and  leading,  and  in  fact 
suggested  to  the  witness  the  answers  desir- 
ed. The  only  criticism  which  can  be  truth- 
fully directed  against  Pi-la  form  of  examina- 
tion is  that  It  was  somewhat  leading.  We 
have  often  held  that,  where  the  witness 
clearly  appears  to  be  hostile  or  reluctant  in 
giving  testimony,  the  court,  in  his  discre- 
tion, may  permit  the  prosecution  to  propound 
leading  questions.  It  is  apparent  from  the 
record  that  the  prosecutrix  was  not  only 
a  hostile  witness,  but  also  a  most  relnctant 
one.  This,  no  doubt,  because  of  her  reluc- 
tance to  publish  her  own  shame.  Therefore 
leading  questions  were  proper  and  necessary 
in  this  case,  and  the  court  rightly  so  held. 

We'  come  now  to  the  question  of  defend- 
ant's request  for  a  continuance  of  the  case, 
after  the  prosecutrix  was  recalled,  to  enable 
him  to  procure  the  attendance  of  witnesses 
to  prove  tbat  she  had  told  them  at  different 
times  and  places  that  the  defendant  had  nev- 
er had  sexual  interconrse  with  her  at  any 
time,  had  always  treated  her  well,  and  nev- 
er injured  her  in  any  way.  This  application 
for  a  continuance  was  overruled  by  the 
court,  because  it  appeared  that  a  large  num- 
ber of  the  witnesses  desired  for  the  purpose 
above  mentioned  were  present  In  the  court- 
room, and,  If  there  were  any  other  witnesses 
desired  for  that  purpose  their  testimony 
would  be  merely  cumulative;  tbat  there  was 
no  sufficient  foundation  laid,  or  showing 
made,  for  a  continuance  of  the  case.  It  ap- 
pears from  the  record  that  James  Carey,  Ira 
Blair,  James  Oram,  John  Walsh,  Mary  Blair, 
A.  B.  Taylor,  and  John  Blair  were  called  as 
witnesses  for  the  purpose  above  mentioned; 
that  they  were  all  present  In  court,  and  tes- 
tified to  the  fact  that  the  prosecutrix  had 
told  them,  at  different  times  and  places,  tbat 
the  defendant  had  always  treated  her  well, 
had  never  Injured  her  in  any  way,  and  had 
never  had  sexual  Int^'rcourse  with  her  at  any 
time.  Only  three  witnesses  of  all  those  sub- 
poenaed by  the  defendant  were  -absent  and 
failed  to  testify  on  that  point  When  we  take 
Into  consideration  the  statement  of  the  pros- 
ecutrix that  she  did  not  remember  whether 
she  made  those  declarations  to  the  three  ab- 
sent witnesses,  and  further  consider  the  fact 
that  their  evidence,  if  produced,  would  have 
been  merely  cumulative,  we  are  constrained 
to  bold  that  the  denial  of  a  continuance  lu 
no  manner  prejudiced  the  defendant's  rights. 
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It  is  strenuously  contended  that  the  court 
erred  In  permitting  the  state  to  withdraw  its 
rest  after  a  part  of  the  arguments  were 
made,  and  recall  the  prosecutrix  for  further 
examlnatloD.  That  this  is  a  matter  commit- 
ted to  the  sound  discretion  of  the  trial  court 
there  can  be  no  question.  McClellan  v.  Hetn, 
56  Neb.  600,  77  N.  W.  120;  Hans  v.  State. 
50  Neb.  167,  69  N.  W.  838;  Sleber  v.  Weiden, 
17  Neb.  682.  24  N.  W.  215:  Gillette  v.  Morri- 
son, 9  Neb.  395,  2  N.  W.  853;  Tomer  v.  Dens- 
more,  8  Neb.  384.  1  N.  W.  815;  C,  B.  &  Q. 
Ry.  Co.  V.  Goracke,  32  Neb.  90,  48  N.  W. 
879;  Pence  t.  Dhl,  11  Neb.  820,  9  N.  W.  40. 
In  F..  E.  &  M.  V.  R.  R.  Co.  v.  Cmm,  80  Neb. 
78,46  N.  W.  219,  the  court  said:  "It  appears 
from  tlie  bill  of  exceptions  that  after  the 
closing  of  the  evidence,  and  the  counsel  on 
either  side  had  addressed  the  Jury,  the  coun- 
sel for  the  defendant  asked  the  court  to  in- 
struct the  Jury  to  find  for  the  defendant  on 
the  ground  that  the  plaintiff  had  not  shown 
by  the  eyidence  that  any  of  the  three  flres 
alleged  were  upon  the  land  described  in  the 
petition.  Thereupon  counsel  for  the  plaintiff 
moved  to  reopen  the  case,  to  which  the  de- 
fendant objected,  and  counsel  stated  that  be 
wonld  be  unable  to  proceed  with  the  trial  if 
the  case  was  then  opened;  which  objection 
was  overruled  and  the  case  was  reopened, 
and  the  plaintiff  allowed  to  re-ezamlne  the 
witnesses  as  to  the  locality  of  the  railroad 
and  tliat  of  the  burned  premises.  •  •  • 
We  see  no  reversible  error  in  the  action  of 
the  court  but  it  is  not  doubtf  nl  that  it  was 
within  the  discretion  of  the  court,  and  tend- 
ed to  the  impartial  administration  of  Justice 
and  to  the  economy  of  litigation."  In  Yeo- 
man V.  State,  21  Neb.  171,  31  N.  W.  689,  the 
court  said:  "After  the  introduction  of  other 
witnesses,  the  defense  rested.  The  district 
attorney  then  recalled  Amanda  Yeoman  for 
the  purpose  of  cross-examination.  To  this 
plaintiff  in  error  at  the  time  objected,  but  the 
objection  was  overruled,  to  which  he  except- 
ed, and  now  assigns  the  ruling  for  error. 
We  are  not  informed  whether  there  was  any 
Ebowlng  made  upon  the  part  of  the  state  or 
not.  but  for  the  purpose  of  this  case  we  will 
assume  that  there  was  not,  and  yet  we  do 
not  think  there  was  such  an  abuse  of  discre- 
tion on  the  part  of  the  court  as  to  call  for 
a  reversal  of  the  Judgment  on  that  ground. 
A  certain  reasonable  discretion  is  allowed  to 
the  trtal  court  in  the  conduct  of  the  trial  be- 
fore it,  and,  so  long  as  it  is  not  clear  that 
that  discretion  has  been  abused  to  the  prej- 
udice of  the  party  complaining,  the  action  of 
tbe  trial  court  will  be  upheld.  In  the  mat- 
ter now  under  consideration  we  can  detect 
neither  abuse  of  discretion,  nor  prejudice 
to  the  plaintiff  in  error."  It  appears  in  the 
case  at  bar  that,  after  both  parties  had  rest- 
ed and  the  arguments  had  begun,  the  prose- 
cutrix, of  ber  own  accord,  sent  word  to  the 
presiding  Judge  that  she  desired  to  correct 
some  misstatements  in  her  former  testi- 
mony;    that   she    informed    the    sheriff,    in 


whose  custody  she  had  been  placed,  of  such 
desire;  that  she  sent  word  to  the  county  at- 
torney that  she  wished  to  see  him,  and  in- 
formed him,  when  he  called  upon  her,  that 
she  desired  to  correct  her  former  testimony. 
The  nature  of  the  proposed  correction  was 
imparted  to  the  court,  and  it  was  clearly 
shown  that  she,  using  ber  own  words,  pro- 
posed to  tell  the  truth  about  the  matter  in 
controversy.  Under  these  circumstances  it 
was  proper  for  the  court  to  reopen  the  case 
and  receive  ber  testimony.  Refusal  to  have 
done  so  would  have  been  an  arbitrary  exer- 
cise of  his  discretionary  power,  and  would 
have  resulted  in  a  miscarriage  of  Justice. 
After  the  prosecutrix  had  corrected  her  for- 
mer evidence,  the  trial  proceeded  the  same 
as  though  she  had  given  such  corrected  testi- 
mony in  the  first  instance.  The  defendant 
was  then  permitted  to  complete  his  defense, 
and,  in  doing  so,  introduced  the  evidence  of 
the  seven  witnesses  heretofore  named,  show- 
ing that  the  prosecutrix  had,  at  other  times 
and  places,  made  statements  contrary  to  her 
corrected  evidence.  The  defendant  was  de- 
prived of  no  substantial  element  of  his  de- 
fense, and  was  at  no  time  in  any  worse  posi- 
tion than  he  would  have  been  bad  her  testi- 
mony, as  corrected,  been  delivered  when  she 
was  first  called  to  the  witness  stand.  The 
record  discloses  neither  an  abuse  of  discre- 
tion nor  prejudice  to  the  defendant. 

Complaint  is  made  because  the  court  over- 
ruled the  defendant's  objection  to  the  appear- 
ance of  counsel,  alleged  to  have  been  retained 
by  private  parties  to  aid  in  conducting  the 
prosecution.  It  is  the  common  practice  in 
this  state  to  permit  such  counsel  to  appeal 
whenever  a  request  is  made  therefor.  Polin 
V.  State,  14  Neb.  640,  10  N.  W.  898;  Brad- 
Shaw  V.  State,  17  Neb.  151,  22  N.  W.  861; 
Gaudy  v.  State,  27  Neb.  707,  43  N.  W.  747, 
44  N.  W.  108.  It  is  stated,  however,  that  the 
county  attorney  did  not  retiuest  the  appoint- 
ment of  private  counsel  to  assist  him,  and 
the  court  did  not  appoint  the  counsel  for  that 
purpose.  On  that  question  the  record  is  si- 
lent. However,  the  fact  that  private  coun- 
sel assisted  the  county  attorney  in  the  prose- 
cution, with  his  entire  sanction,  raises  a 
strong  presumption  of  request  and  appoint- 
ment Again,  the  objection  of  the  defendant 
to  the  appearance  of  such  counsel  was  not 
made  at  the  proper  time  nor  in  an  available 
manner.  It  appears  that  during  the  exam- 
ination of  the  prosecutrix  the  objection  was 
made,  and  the  record  on  that  question  is  as 
follows:  "Q.  I  will  ask  you.  Miss  Thomas, 
if  you  were  ever  upstairs  in  this  sleeping 
room  when  Mr.  Blair  came  up  there  where 
you  were  at  any  time  in  the  year  1001  or 
1902?  Objected  to.  Incompetent  Imma- 
terial. No  evidence  on  the  matter  of  ber 
going  upstairs,  no  foundation  laid  for  ques- 
tion, and  leading.  Overruled.  Defendant  ex- 
cepts. It  is  objected  to  attorneys  Mr.  Mer- 
ton  Meeker,  Arthur  C.  Wray,  and  Mr.  Fred- 
erick C.  Power,  and  each  of  thoni,  appear- 
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log  on  the  part  of  the  state  to  prosecute  this 
cnse,  as  the  county  attorney  is  here  In  his 
ofQcial  capacity,  able  and  ready  to  take  part 
In  the  prosecution.  Overruled.  Defendant 
excepts."  This  was  the  only  objection  Inter- 
posed to  the  appearance  of  such  counsel.  It 
will  be  observed  that  the  objection  was  made 
during  the  trial,  and  In  connection  with  an 
objection  to  a  question  propounded  to  the 
prosecuting  witness.  No  statement  was  made 
or  evidence  offered,  showing  or  tending  to 
show  that  the  prosecution  iiad  not  request- 
ed the  assistance  of  counsel,  or  that  the 
court  had  not  properly  aprx>Inted  them  to 
render  such  assistance.  Again,  it  la  not  ap- 
parent from  an  examination  of  the  record 
that  the  part  talcen  by  assistant  counsel  in 
the  prosecution  of  this  case  tended  In  any 
manner  to  prejudice  the  defendant's  rlghta 
It  is  urged  that  the  district  court  erred 
in  giving  instruction  No.  6,  which  reads  as 
follows:  "(6)  The  Jury  are  instructed  that 
the  material  allegations  of  tlie  Information 
upon  which  the  defendant  is  prosecuted  in 
this  case  are  as  follows:  First  That  the 
defendant,  John  Blair,  at  the  time  of  the  in- 
tercourse with  which  he  stands  charged  in 
the  information,  was  a  male  person  over  the 
age  of  18  years.  Second.  That  the  said 
Benlab  Thomas,  at  the  time  of  the  inter- 
course with  which  the  prisoner  stands  char- 
ged in  the  information,  was  a  female  child 
under  the  age  of  18  years.  Third.  That  on 
or  about  the  3th  day  of  Febmary,  1903.  and 
within  three  years  prior  to  the  9tb  day  of 
January,  1004,  the  said  defendant  made  an 
assault  upon  said  Beulab  Thomas,  and  did 
carnally  know  and  abuse  her.  Fourth.  That 
said  Beulah  Thomas,  at  the  time  of  the  in- 
tercourse with  which  the  prisoner  stands 
charged  In  the  information,  was  chaste,  as 
defined  in  these  Instructions.  Fifth.  That 
the  crime  charged  in  the  information  was 
committed  in  Tork  county,  and  state  of  Ne- 
braska, and  since  the  0th  day  of  January, 
1901,  and  prior  to  the  25th  day  of  April, 
1003."  The  contention  is  that  this  instruction 
was  erroneous  and  prejudicial  to  the  rights 
of  the  defendant.  In  that  it  permitted  the 
Jury  to  find  the  defendant  guilty  of  a  crime 
of  the  character  alleged  in  the  Information 
at  any  time  up  to  and  including  the  9th  day 
of  January,  1904.  Reading  the  several  para- 
graphs of  this  instruction  together,  and  giv- 
ing the  whole  a  fair  construction,  it  is  ap- 
parent that  the  Jury  could  not  have  been 
misled  thereby.  Again,  it  is  dearly  and  ex- 
plicitly stated  in  the  fifth  subdivision  or  par- 
agraph that  the  Jury  must  find  that  the  crime 
charged  in  the  Information  was  committed  in 
the  county  of  York,  and  state  of  Nebraska, 
since  the  9th  day  of  January,  1901,  and  prior 
to  the  25tb  day  of  April,  1903.  which  was 
the  day  on  which  the  prosecution  was  be- 
gun. In  considering  the  probable  effect  of 
this  Instruction,  we  must  remember  that 
there  was  no  evidence  before  the  Jury  of  any 
act  of  sexual  intercourse  between  the  de- 


fendant and  the  prosecutrix  except  the  one 
alleged  to  have  occurred  on  the  5th  day  of 
February,  1903,  wMch  was  witliin  the  dates 
above  mentioned.  That  was  the  only  act  of 
sexual  Intercourse  which  the  Jury  could  have 
considered  at  all,  and  was  the  one  for  which 
the  defendant  was  convicted.  It  follows  that 
the  instruction  complained  of  was  not  mis- 
leading, and  the  defendant's  criticism  is  un- 
tenable. Ferguson  v.  State,  52  Neb.  432,  72 
N.  W.  590,  66  Am.  St  Rep.  612;  Bema  v. 
State,  52  Neb.  376,  72  N.  W.  474;  Palln  v. 
State,  38  Neb.  386. 

Lastly,  It  Is  contended  that  the  verdict  oC 
the  jury  and  the  Judgment  of  the  court  are 
not  stistalned  by  sufBdent  evidence.  It  Is 
impossible  within  the  limits  of  this  opinion 
te  quote  or  even  epitomize  the  evidence.  It 
clearly  appears  that  the  prosecutrix,  at  the 
time  of  the  alleged  sexual  intercourse,  was 
a  female  child  not  quite  16  years  of  age: 
that  the  defendant  was  a  male  person  over  18 
years  old ;  that  the  prosecutrix  testified  that 
she  never  had  sexual  Intercourse  with  any 
man  other  than  the  defendant  and  her  evi- 
dence on  that  point,  being  undisputed,  was 
sufficient  to  show  her  previous  chastity.  It 
further  appears  that  she  testified  positively 
that  the  act  of  sexual  intercourse  took  place 
between  herself  and  the  defendant  on  the 
6tb  day  of  February,  1903,  in  the  bam  on 
her  father's  premises  in  Tork  county.  Neb. 
It  also  appears  that  her  mother,  at  the  time 
and  place  of  this  occurrence,  saw  her  and 
the  defendant  in  a  compromising  position; 
that  for  this  reason  her  suspicions  were 
aroused,  and  her  belief  in  the  rumors  that 
bad  been  going  about  the  neighborhood  of 
improper  intimacy  between  the  defendant  and 
her  daughter  was  confirmed ;  ttiat  when  char- 
ged with  such  improper  intimacy  the  prose- 
cutrix at  first  denied  it,  but  afterwards  ad- 
mitted it  to  her  mother.  There  was  also  evi- 
dence of  acts  of  unusual  intimacy  between 
the  prosecutrix  and  the  defendant  extending 
over  a  period  of  about  two  years,  and  while 
none  of  such  acts  were  in  themselves  suffi- 
cient to  establish  the  fact  of  sexual  inter- 
course, yet  as  above  stated,  they  were  prop- 
er to  be  considered  as  showing  the  adulter- 
ous disposition  of  the  prosecutrix  and  the  de- 
fendant towards  each  other.  The  foregoing 
facts,  and  the  circumstances  surrounding  the 
transaction  in  question,  together  with  the  con- 
duct of  the  defendant  in  removing  the  prose- 
cutrix about  the  time  that  bis  trial  was 
coming  on  from  her  home  to  Anderson's,  in 
bringing  her  from  Anderson's  to  his  own 
home,  where  he  kept  her  concealed  from  the 
2Gth  day  of  November  to  the  7th  day  of  De- 
cember following,  and  only  disclosed  her 
whereabouts  when  charged  with  having  her 
concealed  in  his  house,  and  confronted  with 
a  warrant  for  his  arrest  therefor  (conduct 
hardly  consistent  with  his  Innocence),  pre- 
vent us  from  saying  that  the  evidence  was 
not  sufficient  to  support  the  verdict  and  the 
Jury  was  not  Justified  in  finding  the  defend- 
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ant  gnllly  as  diarged  In  the  Information. 
While  it  is  true  that  the  prosecutrix  made 
different  and  conflicting  statements  on  the 
witness  stand  and  elsewhere,  yet,  after  all, 
the  Jury  was  the  proper  tribunal  to  deter- 
mine the  weight  and  credibility  of  her  evi- 
dence, considered  in  the  light  of  all  of  the 
other  testimony,  together  with  the  Incrim- 
inating conduct  of  the  accused,  and  we  are 
unable  to  say  that  the  conclusion  arrived  at 
by  that  body  was  incorrect 

A  careful  review  of  the  entire  record  dis- 
closes no  reversible  error,  and  therefore  the 
judgment  of  the  district  court  is  affirmed. 


8TATB  ex  rel.  GRANDALL  t.  OHIOAGO,  B. 
&  Q.  R.  CO. 

(Supreme  €k>nrt  of  Nebraska.    Oct  20,  19(H.) 

C*  aaiKKB— SHIPMENT     OF    OOOD8— DIBCBIHraA* 
XIOM— KTIDEROK. 

1.A  commcm  carrier  of  goods  is  required  to 
provide  facilities  for  and  to  receive  and  ship 
goods  tendered  at  its  stations  on  payment  or 
tender  of  the  usual  tariff  rates,  and  has  no  right 
to  discriminate  or  favor  one  shipper  over  an- 
other  in  rates  or  facilities. 

2.  But  this  general  principle  Is  subject  to  the 
modification  that,  if  the  carrier  has  furnished 
itself  with  cars  safficient  to  carry  the  freight 
which  may  reasonably  be  expected  to  be  offered 
for  carriage,  taking  into  consideration  the  fact 
that  at  certain  seasons  more  cars  are  needed,  it 
has  exercised  due  diligence  in  that  regard,  and 
where,  through  causes  which  are  not  within  its 
control,  it  cannot  supply  the  cars  temporarily 
made  necessary  by  unusual  demand  therefor,  ft 
is  entitled  to  apportion  the  same  in  a  fair  and 
eguitable  uiunmr  among  its  patrons  juul  ciin- 
not  be  compelled  to  provide  one  shipper  with 
cars  to  the  exclusion  of  others. 

3.  Under  the  facts  set  forth  in  the  opinion, 
keU,  that  no  unjust  discrimination  has  been 
proved,  and  that  the  relator  is  not  entitled  to 
the  writ  of  mandamus  prayed  for. 

(Syllabus  by  the  Court.l 

Commissioners'  Opinion.  Error  to  District 
Court  Lancaster  County;    Holmes,  Judge. 

Application  by  the  state,  on  the  relation 
of  William  J.  Crandall,  for  writ  of  manda- 
mus to  the  Chicago,  Burlington  &  Quincy 
Railroad  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Afllrmed. 

H.  F.  Rose,  for  plaintiff  In  error.  J.  W. 
Deweese  and  Frank  B.  Bisbop,  for  defendant 
in  error. 

LETTON,  0.  This  is  an  application  for  a 
peremptory  writ  of  mandamus  to  compel  the 
respondent  to  furnish  and  deliver  to  relator 
suffldent  freight  cars  to  enable  him  to  ship 
all  grain  and  mill  products  offered  for  ship- 
ment at  the  railroad  station  of  the  respond- 
ent at  Firth,  Neb.,  and  to  compel  the  re- 
qwndent  to  furnish  equal  facilities  and  privi- 
\egeB  to  the  relator  in  the  matter  of  providing 
cars  for  the  shipment  of  grain  that  are  given 
to  his  competitor  in  business,  the  Farmers' 
Grain  &  Lumber  Company.  William  J.  Cran- 
dall, the  relator,  now  is  and  has  been  engaged 


for  a  number  of  years,  at  the  town  of  Firth, 
Lancaster  coimty.  Neb.,  in  operating  a  mill 
and  elevator,  and  of  buying,  selling,  and  ship- 
ping grain  and  mill  products.  A  few  years 
ago  the  Farmers'  Grain  &  Lumber  Company 
was  organized  by  a  number  of  farmers  resid- 
ing in  that  locality,  for  the  purpose  of  deal- 
ing in  grain,  and  ever  since  this  corporation 
began  business  sliarp  competition  has  existed 
between  the  respective  grain  dealers.  Both 
of  these  parties  occupy  elevators  situated 
upon  the  line  of  railroad  of  the  respondent 
It  appears  that  in  the  early  part  of  1903  a 
shortage  of  cars  existed  on  the  lines  of  the 
respondent  and  that  it  was  compelled  to  ap- 
portion the  cars  available  at  that  time  be- 
tween the  grain  shippers  operating  upon  its 
lines  of  railroad,  and  it  further  appears  that 
during  this  time  the  respondent  had  furnish- 
ed cars  in  equal  number  to  the  rival  grain 
dealers  at  Firth  for  the  shipping  of  grain, 
upon  the  theory  that  as  a  grain  dealer  Cran- 
dall was  entitled  to  an  equal  number  of  cars 
with  the  Farmers'  Grain  &  Lumber  Compa- 
ny, and,  in  addition  thereto,  aa  a  miller  he 
was  entitled  to  whatever  cars  he  could  use 
and  the  railroad  could  furnish  for  the  pur^ 
pose  of  shipping  his  mill  products ;  but  that 
since  the  mill  products  for  the  most  part  were 
destined  to  southern  points,  foreign  cars  were 
furnished  him  specially  for  such  shipments. 
Under  this  arrangement  Mr.  Crandall,  from 
the  1st  of  December,  1902,  to  the  12th  of 
February,  1903,  had  been  furnished  in  all  102 
cars,  while  the  Farmers'  Grain  &  Lumber 
Company  had  been  furnished  47.  After  the 
12th  of  February,  1903,  the  railroad  agent  at 
Firth,  Neb.,  was  instructed  by  C.  B.  Rogers, 
the  division  superintendent  that  after  that 
date  the  railroad  company  would  furnish  Mr. 
Crandall  cars  for  flour,  bran,  and  straight 
car  loads  of  com  meal  as  mill  products,  and 
then  divide  the  remainder  of  the  available 
cars  evenly  between  Crandall  and  the  Farm- 
ers' Grain  &  Lumber  Oimpony,  and  that  un- 
der this  ruling  mixed  car  loads  of  com  meal, 
chop,  cracked  com,  and  sack  com  would  be 
counted  at  their  capacity  as  cars  loaded  with 
grain. 

It  would  seem  that  the  moving  cause  of 
this  order  was  the  fact  that  a  complaint  had 
been  made  by  the  Farmers'  Grain  4c  Lumber 
Company  to  the  railroad  company  that  Cran- 
dall was  obtaining  more  than  his  share  of 
cars  by  reason  of  his  shipping  chop  and 
cracked  com  as  mill  products  when  they 
ought  of  right  to  be  counted  as  grain  in  the 
division  of  cars,  and  thus  that  the  Farm- 
ers' Grain  &  Lumber  Company  was  being  un- 
duly discriminated  against  in  the  apportion- 
ment of  cars  furnished.  Following  the  mak- 
ing of  this  order,  whenever  Crandall  ship- 
ped a  car  load  of  chop  or  of  mixed  chop  and 
sack  com  or  oats  the  agent  at  Firth  furnish- 
ed a  like  capacity  of  cam  to  the  Farmers' 
Grain  &  Lumber  Company  for  the  shipment 
of  grain,  and  out  of  this  order  and  the 
action  of  the  agent  of  the  railway  company 
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Id    accordance    therewith    this    oontroTersy 
takes  its  rise. 

It  l8  apparent  from  the  whole  testimony 
that  the  officers  of  the  railroad  company  en- 
deavored to   fairly  and  equitably  apportion 
cars    for   the    shipment   of    grain    between 
these  contending  parties.    The  determination 
of   the   question   at   Issne   depends   almost 
wholly  upon  whether  the  article  of  commerce 
which  Is  termed  "coarse  meal"  or  "chop"  by 
Mr.  Crandall  and  Is  denominated  "cracked 
com"  by  tiie  respondent  and  the  Farmers' 
Grain  &  Lumber  Company,  should  be  con- 
sidered as  grain  for  the  purposes  of  the  ap- 
portionment of  cars,  or  should  be  classed  as 
a  mill  product    If  this  article  is  handled  and 
dealt  In  by  grain  dealers  and  elevator  pro- 
prietors, and  is  not  known  under  the  custom 
and  usages  of  the  trade  as  a  mill  product  or 
meal,   then  the  Farmers'  Grain  &  Lumber 
Company  would  be  entitled,  under  the  rule 
adopted  by  the  respondent,  which  seems  to 
be  fair  and  reasonable,  to  on  equal  capacity 
of   freight  cars  for  shipment  of  grain  to 
those  used  by  Mr.  Crandall  in  the  shipment 
of  this  product;  whereas,  if  this  article  falls 
properly  and'  legitimately  under  the  head  of 
mill  products,  and  is  to  be  considered  as  a 
manufactured  article^  Crandall  would  be  en- 
titled to  such  cars  as  the  railroad  could  fmv 
nlsh  him  to  use  in  his  milling  business,  in- 
cluding the  shipment  of  this  product,  and. 
In  addition  thereto,  with  as  many  cars  for 
grain  shipments  as  were  furnished  to  his 
competitor.    A  sample  of  this  product  taken 
from  a  sack  in  a  car  loaded  by  Mr.  Cran- 
dall was  in  evidence  in  the  district  court,  and 
is  attaclied  to  the  bill  of  exceptions  in  this 
case.    A  number  of  witnesses  engaged  in  the 
elevator  and  grain-dealing  business  testified 
that  this  article  was  what  is  known  in  the 
trade  as  "cracked  com";   that  it  is  manu- 
factured simply  by  crashing  the  com   be- 
tween rollers,  and  is  not  cleaned  or  bolted  in 
any  manner,  the  resulting  product  being  the 
same  as  that  produced  by  the  ordinary  farm- 
ers' feed  mill;   while  Crandall  testifies  that 
it  Is  properly  known  as  "coarse  com  meal," 
though  admitting  that  it  Is  so  produced.    It 
seems  also  that  in  the  southwestern  tariff 
sheet  a  higher  rate  is  charged  for  com  chop 
than  for  corn,  and  that  on  respondent's  sys- 
tem "chop"  is  classified  as  a  separate  Item. 
It  is  therefore  contended  by  Crandall  that 
this  product  Is  not  properly  shipped  as  grain, 
but  as  a  mill  product     Should  the  "chop," 
"cracked  com,"  or  "coarse  meal,"  as  it  is 
variously  termed,  be  regarded  In  the  distri- 
bution of  cars  as  a  grain  or  as  a  mill  prod- 
uct?   This  question  is  not  free  from  doubt 
It  is  shown  that  a  number  of  elevators  In 
this  state  which  do  not  do  a  milling  business 
have  bad  a  demand  from  their  customers  for 
cracked  corn  for  feeding  purposes,  and  that 
to  meet  this  demand  they  have  installed  roll- 
er machinery  for  the  purpose  of  cracking  the 
corn,  and  that  the  article  thus  manufactured 
l>  handled  and  sold  as  other  com  by  grain 


dealers.  On  the  other  band.  It  Is  shown 
that  Mr.  Crandall  has  Installed  expensive 
machinery  at  his  mill  for  the  purpose  of 
manufacturing  com  meal.  But  it  is  -  also 
shown  that  In  the  manufacture  of  com  meal 
for  culinary  purposes  the  com  is  first  klln- 
drled,  then  cracked  or  ground  between  roll- 
ers, and  afterwards  bolted,  and  that  in  the 
manufacture  by  him  of  this  "coane  meal"  or 
"cracked  corn"  the  same  rollers  are  used, 
but  they  are  set  farther  apart,  so  as  not  to 
crash  the  grain  so  finely;  that  the  com  is  not 
klln-drled,  and  the  product  is  not  bolted. 
The  com  is  merely  passed  between  the  roll- 
ers, and  from  there  loaded  Into  the  car.  Aft- 
er examining  the  sample  attached  to  the  bill 
of  exceptions,  and  considering  the  evidence 
in  the  case,  we  are  convinced  that  this  sub- 
stance properly  belongs  under  the  head  of 
"cracked  com"  or  "chop,"  and  is  not  in  the 
ordinary  acceptation  of  the  term  "meal," 
and  we  are  further  convinced  from  the  tes- 
timony that  under  the  usages  of  the  trade 
the  article  is  properly  handled  by  grain  deal- 
ers as  well  as  millers.  Taking  this  view  of 
the  facts  proved,  we  are  of  the  opinion  that 
the  distribution  of  cars  as  made  by  the  re- 
spondent was  not  unfairly  discriminative 
against  the  relator,  but  that.  In  view  of  all 
the  circumstances,  he  has  no  reason  to  com- 
plain  upon  that  ground. 

The  record  shows  that  considerable  ill  feel- 
ing exists  between  some  of  the  members  of 
the  Farmers'  Grain  &  Lumber  Company  and 
Mr.  Crandall,  and  that  certain  charges  and 
complaints  bad  been  made  to  the  railway 
company  that  Crandall  had  been  shipping 
grain  under  the  guise  of  mill  products  by 
covering  part  of  the  contents  of  the  car,  and 
thereby  obtaining  more  than  Us  share  of 
cars.  We  are  convinced,  however,  that  tbese 
charges  are  not  warranted  by  the  evidence, 
and  that  Crandall  was  honest  and  sincere  in 
his  opinion  that  as  a  miller  he  was  entitled 
to  all  the  cars  the  railroad  could  furnish  for 
his  use  in  shipping  all  kinds  of  mill  prod- 
ucts. Including  therein  "cracked  com,"  and 
that  as  a  grain  dealer  he  was  entitled  to  an 
equal  number  of  cars  with  his  competitor, 
excluding  cars  used  for  "cracked  com," 
"chop,"  etc.  We  are  further  convinced  that 
no  intention  on  the  part  of  the  respondent's 
agents  or  ofllcers  to  discriminate  unfairly 
against  Mr.  Crandall  has  been  shown,  and 
that  they  have  been  placed  In  the  difficult 
position  of  trying  to  do  business  with  two 
active  and  Jealous  competitors  in  such  a  man- 
ner as  to  remain  upon  good  terms  with  both, 
a  task  almost  beyond  human  power. 

"How  happy  could"  they  "be  with  either. 
Were  t'other  dear  charmer  away!" 

The  brief  of  the  relator  Is  largely  devoted 
to  the  proposition  that  a  common  carrier  of 
goods  Is  required  to  provide  facilities  for  and 
to  receive  and  ship  goods  tendered  at  its  sta- 
tions on  payment  or  tender  of  the  usual  tar- 
iff rates;  that  it  has  no  right  to  discriminate 
or  favor  one  shipper  over  another  in  rates  or 
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fadUtlea.  and  tbat  fln«h  duties  of  common 
carriers  are  enforceable  by  mandamus.  Witb 
this  proposition  we  agree.  Since  tbe  briefs 
In  this  case  were  filed,  tbe  case  of  State  mc 
rel.  McComb  v.  Chicago,  B.  &  Q.  Ry.  Ck>., 
99  N.  W.  309,  has  been  decided  by  this  court 
Tbat  decision  Is  In  accord  with  the  princi- 
ples contended  for  by  relator,  but  with  the 
further  qualification  that,  when  the  carrier 
has  furnished  Itself  with  the  appliances  nec- 
essary to  transport  the  amount  of  freight 
which  may,  In  the  nsual  course  of  events, 
be  reasonably  expected  to  be  offered  to  It  for 
carriage,  taking  Into  consideration  the  fact 
tbat  at  certain  seasons  more  cars  are  needed. 
It  has  fulfilled  Its  duty  in  that  regard,  and  It 
will  not  be  required  to  provide  for  such  a 
rush  of  grain  or  other  goods  for  transporta- 
tion as  may  only  occur  in  any  given  locality 
temporarily,  or  at  long  intervals  of  time.  It 
appears  that  ordinarily  the  respondent  has 
cars  enough  to  meet  the  nsual  requirements 
of  shippers,  but  that,  owing  to  the  long  coal 
strike  In  the  Bast,  conditions  had  been  ab- 
normal, and  the  railroad  company  bad  at 
this  time  been  unable  to  have  retnmed  to  Its 
Une  a  large  number  of  its  cars  which  had 
been  sent  to  points  upon  other  railroads,  and 
that  it  had  found  it  necessary  to  Impose  an 
extra  charge  in  the  nature  of  a  per  diem  for 
cars  which  were  retained  by  other  lines  for 
more  than  80  days,  with  the  purpose  of  pro- 
curing an  expeditious  return  of  the  cars; 
that,  owing  to  this  scarcity,  it  was  impossible 
to  famish  at  this  time  all  the  cars  neces- 
sary for  nse,  not  only  by  the  relator,  bnt  by 
all  otber  grain  shippers  along  its  lines  In  this 
state.  Under  this  state  of  facts  the  modify- 
ing principle  above  quoted  applies,  and,  if  no 
onjnst  discrimination  appears,  no  shipper 
has  the  right  to  complain  because  he  has  not 
been  able  to  obtain  carriage  for  all  the  goods 
which  he  may  desire  transported. 

We  are  of  the  opinion  that  no  failure  of 
duty  or  unjust  discrimination  has  been 
shown  upon  the  part  of  respondent,  and  that 
tbe  Judgment  of  the  district  court  should  be 
affirmed. 

AMBS,  a,  concur*. 

PBB  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  conrt  is  affirmed. 


EDDY  et  al.  v.  CITY  OF  OMAHA  et  al. 
(Supreme  Court  of  Nebraska.    Oct.  20,  1904.) 

TAXATION  —  INJUNCTION  —  ESTOPPEL— UUNIC- 

IPAI.  nCPBOVEMBNTS— NOTICE  TO  PBOP- 

BXTT    OWHBBS— WAIVBB. 

1.  Whwe  tbe  amount  of  an  apparent  tax  lien 
not  included  in  a  decree  has  been  deducted  from 
the  appraised  value  of  the  debtor's  interest  b; 
ths  appraisers,  and  the  purchaser,  assuming 
that  the  taxes  were  valid,  takes  advantage  of 
th*  dednction  thereof,  be  will  be  presumed  to 
have  agreed  witb  the  judgment  delator  that  he 
will  pay  the  taxes  so  deducted,  and  will  not  be 


heard  to  deny  their  validity  in  an  eqnitable  pro- 
ceeding seeking  to  enjoin  their  collection. 

2.  Where  a  purchaser  of  lands  which  are  sub- 
ject to  an  apparent  lien  for  special  assessments 
procures  the  title  to  the  premises  by  a  convey- 
ance which  recites  that  tney  are  subject  to  the 
specific  lien  of  the  special  assessments,  which 
with  interest  thereon  tbe  purchaser  assumes  and 
agrees  to  pay  as  a  part  of  the  consideration 
thereof,  he  will  not  be  permitted  in  a  court  of 
•4'aibr  to  set  aside  the  tax  as  invalid. 

3.  The  provisions  of  a  statute  and  ordinance 
requiring  30  days'  notice  to  be  given  property 
owners  to  designate  the  material  which  they 
desire  nsed  in  repaving  are  mandatory  and  ju- 
risdictional. 

4.  Where  the  charter  and  the  ordinances  of  a 
city  require  notice  to  be  given  to  property  own- 
ers for  30  days  to  designate  material  tor  paving, 
and  notice  is  not  given  for  the  specified  time, 
and  tbe  dtv  relies  upon  facts  tending  to  show 
a  waiver  of  the  failure  to  give  notice,  it  should 

Slead  the  waiver  in  its  answer,  and,  no  waiver 
aving  been  pleaded,  the  facts  are  outside  of  the 
issues  in  the  cas& 
(Syllabus  by  the  Conrt) 

Commissioners'  Opinion.  Appeal  from 
District  Court  Douglas  County;  Baxter, 
Judge. 

Actions  by  Frances  A.  M.  ESddy  and  oth- 
ers and  by  Mattle  D.  Valentine  and  others 
against  the  city  of  Omaha  and  another. 
Judgment  for  certain  plaintUIs  against  de- 
fendants. PlalntilTs  Evans  and  defendant 
dty  of  Omaha  appeal    Modified. 

H.  W.  Pennock  and  F.  J.  Griffin,  for  plain- 
tiffs. C.  C.  Wright  and  W.  H.  Herdman, 
for  defendanta. 

LBTTON,  C.  Separate  actions  were  be- 
gun In  the  district  court  of  Douglas  county 
by  Frances  A.  M.  Eddy  and  others  and  by 
Mattle  D.  Valentine  and  others  against  the 
city  of  Omaha  and  another  for  the  purpose 
of  obtaining  injunctions  against  the  collec- 
tion of  certain  special  assessments  in  repav- 
ing districts  Nos.  48  and  67  and  special  im- 
provement district  No.  697  in  the  city  of 
Omaha.  These  actions  were  afterwards  con- 
solidated and  tried  together.  A  decree  was 
rendered  In  favor  of  all  the  plaintiffs,  except 
John  H.  Evans  and  Lizzie  B.  Evans,  against 
the  defendants,  canceling  the  repaving  and 
curbing  assessments  complained  of,  enjoin- 
ing their  collection,  and  removing  the  cloud 
upon  the  title  of  the  real  estate  belonging 
to  the  several  plaintiffs  caused  by  the  as- 
sessments. From  this  decree  the  plaintiffs 
John  H.  Evans  and  Lizzie  P.  Evans  have 
appealed,  and  so  also  baa  the  dty  of  Omaha, 
defendant 

Among  otber  things  the  plaintiffs  allege 
In  their  petitions  tbat  the  petitions  to  the 
city  coundl  for  the  repaving  were  not  signed 
by  a  majority  of  the  owners  of  the  foot  front- 
age on  tbe  street  to  be  improved,  that  the 
city  failed  to  give  80  days'  notice  to  prop- 
erty owners  to  select  tbe  material  to  be  used 
in  repaving,  that  there  was  not  sufficient 
funds  in  the  city  treasury  of  the  dty  of 
Omaha  available  to  pay  for  tbe  repaving  of 
the  intersections  of  streets  and  alleys  at 
the  time  tbe  improvement  was  ordered,  and 
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that  the  notice  of  the  time  and  place  of  the 
meeting  of  tibe  board  of  equalization  for  the 
purpose  of  equalizing  the  repavlng  assess- 
ment was  not  given  or  published  according 
to  law;  and  they  allege  a  number  of  other 
defects  in  the  proceedings  which  it  is  not 
necessary  to  notice.  The  city  answered,  de- 
nying the  Invalidity  of  the  proceedings  and 
setting  up  estoppels  as  to  some  of  the  plain- 
tiffs. The  court  found  in  its  decree  that  the 
assessment  was  null  and  void  for  the  four 
reasons  alleged  in  the  petition  and  stated 
above.  In  the  briefs  of  appellant  the  city 
of  Omaha  it  is  conceded  that  the  assessment 
In  controversy  was  null  and  void  for  the 
reason  that  proper  and  legal  notice  was  nev- 
er given  of  the  meeting  of  the  board  of  equal- 
ization which  purported  to  equalize  the  as- 
sessments. For  this  reason  it  will  be  un- 
necessary for  us  to  examine  the  evidence 
in  the  case,  except  with  reference  to  the 
rights  of  the  appellants  John  H.  Evans  and 
Lizzie  P.  Evans,  whom  the  court  found  were 
estopped  from  contesting  the  validity  of  the 
tax;  with  reference  to  those  of  the  plaintiff 
Harriet  O.  Pritchett,  whom  the  appellant 
city  of  Omaha  insists  appeared  before  the 
board  of  equalization  in  pursuance  to  the 
defective  notice,  and  thereby  waived  all  de- 
fects In  the  form  and  service  of  notice  of 
the  sitting  of  the  board  of  equalization;  and 
with  reference  to  those  of  the  plaintiff  the 
Omaha  Loan  &  Trust  Company  Savings 
Bank,  which  the  appellant  city  of  Omaha 
contends  is  estopped  to  question  the  valid- 
ity of  the  special  assessments  by  reason  of 
the  presumption  that  It  assumed  and  agreed 
to  pay  the  same,  having  received  the  benefit 
of  the  same  by  a  deduction  of  the  amount 
from  the  appraised  value  of  the  property 
affected  at  the  time  It  purchased  it  at  fore- 
closure sale. 

These  concessions  narrow  the  field  of  In- 
quiry. We  will  first  consider  the  appeal  of 
John  H.  Evans  andf  Lizzie  P.  Evans.  The 
evidence  shows  that  they  Jointly  procured 
title  to  lot  11,  In  block  4,  In  Summit  Reserve 
addition  to  the  city  of  Omaha,  by  a  deed  of 
conveyance  which  contained  the  following 
provision:  "Subject  to  the  state  and  county 
taxes  for  the  year  1900,  and  to  eight  install- 
ments for  the  repavlng  of  Farnam  street  in 
improvement  district  No.  597,  which,  with 
interest  thereon,  the  purchasers  assume  and 
agree  to  pay  as  a  part  of  the  consideration 
hereof."  By  these  provisions  the  grantees 
bound  themselves  to  pay  the  specific  special 
assessments  which  were  described  in  the 
deed  and  which  are  in  controversy  in  this 
case.  In  Kruger  v.  Harvester  Ck>.,  8  Neb. 
526,  4  N.  W.  252,  as  in  the  case  at  bar,  the 
debt  which  the  plaintiff  assumed  and  agreed 
to  pay  did  not  constitute  an  actual  lien  upon 
the  premises.  While  it  was  an  apparent 
lien,  still  it  possessed  no  legal  force  or  va- 
lidity. The  court  held,  however,  that  if  Kru- 
ger agreed  with  Wells,  In  consideration  of 
the  conveyance,  to  pay  off  the  judgment  of 


the  harvester  company,  be  could  not  be  said 
to  have  done  equity  in  the  premises,  when 
he  came  into  court  to  enjoin  the  collection 
of  the  judgment  out  of  the  land,  without  first 
paying  off  the  judgment  according  to  his 
agreement  The  doctrine  In  this  case  is 
just  and  equitable.  It  has  become  the  settled 
law  of  this  state,  and  it  is  now  too  late  to 
attempt  to  change  it  Skinner  v.  Reynick, 
10  Neb.  323,  6  N.  W.  369,  35  Am.  Rep.  479; 
Bond  V.  Dolby,  17  Neb.  491,  23  N.  W.  351; 
Koch  V.  Losch,  81  Neb.  626,  48  N.  W.  4T1; 
Nye  &  Schneider  Co.  v.  Fahrenholz,  49  Neb. 
276,  68  N.  W.  498,  59  Am.  St.  Kep.  540; 
Trust  Oo.  V.  Schwenk,  64  Neb.  657,  74  N.  W. 
1063;  Elevator  Co.  v.  Yates,  67  Neb.  286,  77 
N.  W.  677;  Goes  v.  Goos,  57  Neb.  284,  77 
N.  W.  687;  Battelle  v.  Mcintosh,  62  Neb. 
647,  87  N.  W.  362;  Curtis  v.  D.  M.  Osborne 
&  Co..  63  Neb.  837,  89  N.  W.  420;  Omaha 
Savings  Bank  v.  The  City  of  Omaha  (Neb.) 
06  N.  W.  593;  Equitable  Trust  Co.  v.  The 
City  of  Omaha  (Neb.)  95  N.  W.  650;  Hart  t. 
Beardsley  (Neb.)  93  N.  W.  423. 

There  could  hardly  be  a  plainer  applica- 
tion of  this  principle  than  In  the  case  at  bar. 
The  purchaser  obtained  the  benefit  of  the  de- 
duction from  the  consideration  money  of  the 
amount  of  the  eight  installments  of  special 
assessments,  by  reason  of  his  agreement  to 
pay  the  same.  He  deprived  his  vendor  of  this 
money  upon  the  promise  that  he  would  pay  It 
to  the  city  of  Omaha  upon  this  specific  spe- 
cial assessment  It  would  be  manifestly  in- 
equitable to  allow  bim  to  retain  the  money 
which  be  promised  his  grantors  that  he  would 
pay,  and  at  the  same  time  allow  him  to  come 
into  a  court  of  equity  and  ask  it  to  relieve 
him  from  his  agreement.  As  is  said  in  Equi- 
table Trust  Co.  V.  City  of  Omaha  (Neb.)  95 
N.  W.  650:  "It  appellant  does  not  propose 
to  pay  the  taxes  In  question,  what  does  he 
propose  to  do  with  the  money  he  has  with- 
held from  the  owner  of  the  land?"  The  tax- 
es were  presumptively  valid,  and  the  owner 
of  the  property  was  at  least  under  moral  ob- 
ligations to  pay  them.  The  facts  In  the  cases 
cited  by  the  appellants  In  their  brief  are 
clearly  distinguishable  from  those  In  which 
the  principle  herein  stated  is  laid  down.  By 
the  agreement  to  pay  the  specific  assessments, 
and  by  obtaining  the  benefit  of  the  deduction 
of  the  amount  of  the  same  as  a  part  of  the 
consideration  for  the  property,  the  appellants 
are  estopped  to  maintain  an  action  to  set 
aside  the  apparent  lien  of  these  special  as- 
sessments. 

Omaha  Loan  &  Trust  Company  Savings  Bank. 

As  to  the  question  whether  the  Omaha 
Loan  &  Trust  Company  Savings  Bank  Is  es- 
topped to  deny  the  validity  of  the  tax,  it  ap- 
pears: That  the  property  in  controversy  was 
purchased  by  the  appellee  savings  bank  at 
foreclosure  sale.  That,  upon  the  appraisal  of 
the  property  for  sale  under  the  decree,  the 
appraisers  fixed  the  gross  value  of  the  same 
at  the  sum  of  $S,S0O.     That  certificates  of 
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ilens  were  obtained,  and  liens  were  dedacted 
from  tbe  gross  appraisal,  as  follows:  Regu- 
lar city  taxes,  $375.23;  special  assessments 
for  paying  in  district  48,  $170.23;  special 
assessments  for  curbing  and  guttering  In 
said  district  48,  $32.28 ;  regular  county  taxes, 
$118.02.  Total  Hens  $605.76— leaving  the  net 
appraisal  $8,104.24.  rt  appears,  therefore^ 
that  tbe  special  assessments  in  controversy, 
amounting  to  $202.51,  were  deducted  from  tbe 
amount  of  tbe  appraisement  Tbe  property 
was  sold  to  tbe  plaintifT  upon  its  bid  of  $5,- 
425.  Tbe  tbeory  upon  whicb  the  savings 
bank,  tbe  appellee,  urges  tbat  no  estoppel  has 
arisen  against  Its  right  to  contest  the  valid- 
ity of  tbe  special  assessments,  is  that  since 
its  bid  was  only  $441  less  than  two- thirds  of 
tbe  gross  appraised  value,  and  since  it  has 
paid  the  regular  city  and  county  taxes, 
amoonttng  in  all  to  $493.25,  it  derived  no 
benefit  from  tbe  deduction  of  the  special  as- 
sessments, and  therefore  comes  into  .court 
with  clean  hands,  having  done  equi^  in  the 
premises  by  paying  valid  taxes  to  a  larger 
amount  than  tbe  advantage  It  gained  by  tbe 
.deduction  of  both  special  assessments  and 
r^ular  taxes. 

This  contention  is  based  upon  the  idea  that 
tbe  only  advantage  the  appellee  gained  was 
tbe  difference  between  two-thirds  of  the  gross 
appraised  value  and  the  amount  of  its  bid; 
but  the  amount  of  the  gross  appraised  value 
has  no  relation  to  tbe  inquiry,  and  cannot  be 
taken  Into  consideration  in  determining 
whether  or  not  tbe  appellee  has  received  the 
benefit  of  tbe  deduction.  The  question  is, 
not  what  the  appellee  might  bid  if  no  Hens 
had  been  deducted,  but  what  was  actually 
done  When,  in  foreclosure  sales,  Hens  are 
deducted  from  the  appraisal,  a  purchaser  who 
buys  under  such  appraisal  will  be  presumed 
to  have  assumed  and  agreed  to  pay  the  liens, 
nnlesa  something  to  the  contrary  appears  in 
the  record.  There  Is  nothing  in  this  case  to 
set  aside  the  presumption.  A  full  discus- 
sion of  the  question  of  whether  an  estoppel 
arises  under  such  circumstances  is  to  be 
found  in  Omaha  Savings  Bank  v.  City  of 
Omaha,  snpra,  and  Equitable  Trust  Co.  v. 
City  of  Omaha,  supra;  also  in  tbe  concur- 
ring opinion  of  Sedgwick,  J.,  in  Hart  v. 
Beardsley,  supra. 

We  are  of  the  opinion  that  the  district 
court  erred  In  finding  that  the  appellee  was 
not  estopped  to  contest  the  validity  of  the 
special  assessments,  and  the  decree  should 
be  modified  accordingly. 

Harriet  L.  Prltcbett 

Am  to  Harriet  h.  Prltcbett,  appellee,  it  ap- 
pears that  although  the  notice  of  the  meet- 
ing of  tbe  city  council  as  a  board  of  equaliza- 
tion was  defective,  yet  she  filed  a  protest 
before  the  board  as  to  tbe  repaving  of  Far- 
nam  street  and  so  far  as  that  street  Is  con- 
cerned such  appearance  waived  the  defect 
In  the  notice  as  to  her.  It  Is  therefore  nec- 
essary to  consider  whether  or  not  tbe  pro- 


ceedings were  otherwise  regular  as  to  her. 
Tbe  charter  of  the  dty  provides  (section 
110):  "It  shall  be  the  duty  of  the  mayor 
and  council  to  give  the  property  owners  in 
said  district  thirty  days  from  tiie  approval 
and  publication  of  the  ordinance  declaring 
such  Improvement  necessary  to  designate  by 
petition  tbe  material  to  be  nsed  in  the  pav- 
ing of  the  streeta"  The  ordinance  which 
ordered  street  improvement  district  No.  697 
repaved,  whicb  district  includes  tbe  Famam 
street  property  of  appellee  Prltcbett  required 
the  board  of  public  works  "to  publish  a  no- 
tice to  property  owners  within  said  street 
improvement  district  No.  597  to  select  the 
material  for  the  pavement  within  their  dis- 
trict and  to  notify  the  council  of  such  selec- 
tion within  30  days  of  the  publication  of  such 
notice,  tbe  hour  and  the  day  of  tbe  expira- 
tion of  said  30  days  to  be  made  in  said  pub- 
lication"; and  In  accordance  with  the  ordi- 
nance the  board  of  public  works  published 
tbe  following  notice:  "Notice  Is  hereby  giv- 
en that  thirty  days  will  be  allowed  you 
from  tbe  first  day  of  publication  of  said 
ordinance  No.  4245  within  which  to  desig- 
nate by  petition  to  the  honorable  mayor  and 
dty  council  of  the  city  of  Omaha  the  ma- 
terial to  be  used  in  reaving  said  Famam 
street  Said  petition  must  be  filed  with  the 
city  clerk  prior  to  12  o'clock  noon,  August 
31,  1897,  at  which  time  the  said  thirty  days 
will  have  expired."  This  notice  was  first 
published  on  August  2,  1897,  and  by  Its 
terms  the  30  days  were  to  expire  at  noon 
on  August  31,  1897.  It  is  apparent  there- 
fore, that  the  30  days'  notice  by  publication 
was  not  given  as  required  by  the  ordinance. 
Tbe  provision  allowing  the  owners  of  prop- 
erty abutting  upon  any  contemplated  street 
improvement  the  privilege  of  designating 
the  material  by  which  tbe  Improvement  is 
to  be  made  is  eminently  Just  and  fair.  When 
tbe  individual  property  owner  is  compelled 
to  be  charged  with  the  burden  of  construct- 
ing street  improvements  for  the  benefit  of 
the  general  public,  as  well  as  incidentally  for 
bis  own  benefit,  It  is  proper  and  right  that 
he  should  have  a  voice  in  the  determination 
of  the  material  to  be  used.  It  is  he  who 
bears  tbe  burden.  Out  of  his  pocket  comes 
the  money  to  pay  for  the  material  which  is 
to  be  used.  Provisions  in  a  city  charter 
which  make  it  the  duty  of  the  mayor  and 
council  to  g^ve  the  property  owners  In  an 
Improvement  district  30  days  from  the  ap- 
proval of  the  ordinance  declaring  such  im- 
provement necessary  to  designate  tbe  ma- 
terial to  be  used,  and  provisions  in  an  or- 
dinance based  upon  said  provisions  of  the 
charter  which  require  tbe  publication  of  said 
notice  for  30  days,  are  mandatory;  and,  un- 
less waived  In  some  manner  by  tbe  proper- 
ty owner  to  be  affected,  the  lack  of  such 
notice  will  prevent  the  council  from  acquir- 
ing Jurisdiction  to  levy  a  tax  to  pay  for  such 
Improvement.  Morse  T.  City  of  Omaha 
(Neb.)  93  N.  W.  739. 


Digitized  by 


Google 


28 


101  NORTHWESTERN  REPORTER. 


(S.D. 


In  the  Instant  case  It  appears  that  before 
the  expiration  of  the  time  lixed  In  the  notice 
a  petition  signed  by  the  owners  of  a  majors 
Ity  of  the  foot  frontage  of  the  property 
abutting  on  Farnam  street  and  designating 
certain  material  as  the  material  to  be  used 
was  filed  with  the  city  clerk,  and  It  is  con- 
tended by  the  city  that  this  waived  the  de- 
fect in  the  publication  of  the  notice.  This 
alleged  waiver  has  not  been  pleaded  in  the 
answer.  If  the  city  relies  upon  the  fact 
that  the  faUure  to  give  notice  was  waived 
by  this  action,  it  should  have  pleaded  the 
facts  in  its  answer.  Not  having  done  so,  it 
cannot  take  advantage  of  the  alleged  waiv- 
er in  its  proofs.  No  such  issue  was  tender^ 
ed  in  the  case.  The  city  relied  upon  the  suf- 
ficiency of  the  notice,  it  was  fatally  defect- 
ive, and  the  proof  of  circumstances  tending 
to  show  a  waiver  by  some  of  the  property 
owners  was  outside  of  the  issues  in  the  case 
and  cannot  be  considered.  The  plea  is  of 
the  nature  of  confession  and  avoidance,  is 
new  matter,  and  must  be  pleaded  in  order  to 
be  considered  by  the  court  Lowe  v.  Pros- 
pect Hill  Cemetery  Ass'n,  58  Neb.  94,  78  N. 
W.  488,  46  L.  R.  A.  237;  Home  Fire  Ins. 
Co.  ▼.  Johansen,  68  Neb.  349,  80  N.  W.  1047. 
We  are  of  the  opinion  that,  by  the  failure 
to  give  notice  to  the  property  owner  to  desig- 
nate material  for  the  length  of  time  pre- 
scribed, the  council  did  not  acquire  jurisdic- 
tion to  levy  the  special  assessment  for  pav- 
ing against  the  property  of  Harriet  L.  Prit- 
cbett  within  said  district,  and  that  therefore 
the  decree  of  the  district  court  with  refer- 
ence to  this  appellee  is  correct,  and  should 
be  affirmed. 

It  appears  that  the  curbing  and  guttering 
in  paving  districts  Nos.  48  and  67  were  or- 
dered after  the  streets  in  said  districts  had 
been  ordered  paved.  As  the  law  stood  at 
that  time  the  city  council  had  the  power 
to  order  curbing  and  guttering  done  upon  the 
streets  which  had  been  ordered  paved  with- 
out any  petition  of  the  property  owners  be- 
ing presented  for  that  purpose.  No  limita- 
tion existed  upon  the  power  of  the  dty  au- 
thorities to  cliarge  the  expense  of  such  work 
upon  the  property  abutting  upon  the  improve- 
ment For  a  discussion  of  the  law  as  it 
then  stood,  see  Orr  t.  City  of  Omaha  (Neb.) 
90  N.  W.  803;  City  of  Omaha  v.  Gsantor 
(Neb.)  93  N.  W.  407.  The  City,  therefore, 
had  Jurisdiction  to  levy  the  special  taxes  for 
curbing  and  guttering  in  paving  districts 
Nos.  48  and  67,  and  such  taxes  were  proi>- 
erly  charged  upon  the  abutting  property. 

A  number  of  other  questions  are  discussed 
In  the  able  briefs  which  have  been  submit- 
ted; but,  since  these  considerations  dispose 
of  the  matters  in  controversy,  they  will  not 
be  considered.  It  was  suggested  upon  the 
argument  that  the  opinion  of  the  court  was 
desired  in  regard  to  a  number  of  these  ques- 
tions; but  suiSce  it  to  say  that  the  proper 
function  of  the  court  is  to  decide  causes 


which  have  actually  arisen,  and  not  to  an- 
ticipate other  conti-oversies. 

We  recommend  that  the  cause  be  remand- 
ed to  the  district  court,  with  directions  to 
modify  its  decree,  so  as  to  sustain  the  va- 
lidity of  the  curbing  and  guttering  taxes  in 
paving  districts  48  and  67,  and  to  dismiss  the 
action  as  to  the  Omaha  Loan  &  Trust  Com- 
pany Savings  Bank.  As  to  all  other  matters 
the  Judgment  of  the  district  court  should  be 
affirmed. 

AMES  and  OLDHAM,  00.,  concur. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  cause  Is  re- 
manded to  the  district  court  with  direc- 
tions to  modify  its  decree,  so  as  to  sustain 
the  validity  of  the  curbing  and  gruttering 
taxes  in  paving  districts  48  and  67,  and  to 
dismiss  the  action  as  to  the  Omatia  Loan  St 
Trust  Company  Savingrs  Bank.  As  to  all 
other  matters  the  Judgment  of  the  district 
court  is  affirmed. 


BUCKHAM  T.  HOOVER. 

(Supreme  Court  of  South  Dakota.     Oct  19, 
1904.) 

qUIKrlNQ   TTTLI — STATUTES  —  CONBTBDCTIOrt  — 
CUMTTLATIVE  BEMEOIES— PLEAD- 
ING— DEMUSBKB. 

1.  Rev.  Code  Civ.  Proc.  1908,  c.  29,  provides 
a  system  for  quieting  title  to  real  property  and 
determiniDK  adverse  claims,  and  Laws  1903,  p. 
2r>,'>,  c.  194,  authorizes  the  maintenance  of  an 
action  for  the  same  purpose  a^inst  "unknown 
persons,  heirs  at  law,  devisees,  legatees,  credit- 
ors, executors  and  administrators  of  deceased 
persons,"  section  3  (page  256)  of  which  requires 
plaintiff  to  state  in  his  complaint  that  the  de- 
fendants are  proper  parties  under  the  act,  and 
that  the  action  Is  brought  to  determine  all  ad- 
verse claims  to  such  property  and  to  quiet  title  in 
plaintiff.  Held,  that  the  act  of  1903  provided 
a  cumulative  remedy  to  that  authorized  by  chap- 
ter 29  of  the  0>de,  and  hence  a  complaint 
under  that  chapter  was  not  objectionable  for 
failure  to  comply  with  section  3  of  the  act  of 
1003,  none  of  the  parties  provided  for  In  such 
section  being  parties  to  the  action, 

2.  The  summons  cannot  be  used  for  the  par- 
pose  of  interpreting  the  complaint  on  demurrer. 

Appeal  from  Circuit  Court  Potter  Coimty. 

Action  by  H.  B.  Buckham  against  Ben  P. 
Hoover.  From  an  order  overruling  a  demur- 
rer to  the  complaint  defendant  appeals.  Af- 
firmed. 

Frank  Turner,  for  appellant  8.  A.  Kee- 
nan,  for  respondent 

FULLER,  J.  Omitting  the  usual  prayer 
for  consistent  relief,  the  complaint  in  this 
action  to  quiet  title  to  real  property  is  as 
follows:  "The  plaintiff  complains  of  the  de- 
fendants, and  for  a  cause  of  action  alleges: 
First  That  the  plaintitT  Is  the  owner  in  fee 
of  tliat  certain  piece  or  parcel  of  real  estate 
situate  and  being  in  the  county  of  Potter 
and  state  of  South  Dakota,  described  as  fol- 
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lows,  to  Tvlt:  The  southwest  quarter  of  sec- 
tion nineteen  (19),  in  township  one  hundred 
and  nineteen  (119)  north,  of  range  seventy- 
four  (74)  west  of  the  fifth  principal  meridian, 
containing  160  acres,  more  or  less,  according 
to  the  government  survey  thereof.  Second. 
That  the  defendants,  and  each  of  them,  claim 
an  interest  or  estate  In  and  to  said  land  ad- 
verse to  this  plaintur.  That  the  said  claim 
of  interest  or  title  of  the  said  defendants, 
and  each  of  them.  Is  without  any  right  or 
validity  whatever."  To  reverse  an  order 
overruling  a  demurrer  challenging  the  legal 
suflSdency  of  the  facts  stated  in  the  forego- 
ing complaint  couns^  for  appellant  contends 
that  the  action  was  brought  under  cliapter 
194,  p.  255,  Laws  1903,  and  directs  our  at- 
tention to  the  summons,  which  substantially 
follows  the  form  therein  provided.  Among 
other  provisions,  section  8  (page  256)  of  the 
act  requires  the  plalntiflF  to  state  in  his  com- 
plaint "that  the  defendants  are  proper  par- 
ties under  the  proyisions  of  this  act,  and  that 
the  action  was  brought  for  the  purpose  of 
determining  all  adverse  claims  to  such  prop- 
erty and  of  quieting  title  thereto  in  plaintiff." 
Without  impairing  chapter  29  of  the  Revised 
Code  of  Civil  Procedure  of  1908,  which  pro- 
vides a  system  for  quieting  title  and  deter- 
mining adverse  claims  to  real  property,  the 
1908  enactment  purports  to  afford  a  cumu- 
lative remedy  with  reference  to  unknown  per^ 
sons,  heirs  at  law,  devisees,  legatees,  cred- 
itors, executors,  and  administrators  of  de- 
ceased persons;  but  none  of  such  are  made 
defendants  here,  and  facts  sufficient  to  con- 
stitute a  cause  of  action  under  the  earlier 
statute  are  stated  In  the  complaint.  Clark 
V.  Darlington,  7  S.  D.  148.  63  N.  W.  771,  58 
Am.  St  Rep.  835;  Frum  v.  Weaver,  13  8.  D. 
457,  83  N.  W.  579;  Campbell  y.  Equitable 
Loan  &  Trust  Co.  of  Volga,  14  S.  D.  483,  85 
N.  W.  1015;  Hale  v.  Grigsby,  12  S.  D.  198, 
80  N.  W.  190.  In  accordance  with  numerous 
authorities  there  dted,  we  say  in  Lindskog 
T.  Schouweller,  12  8.  D.  176,  80  N.  W.  190, 
that:  "The  summons  does  not  aid  in  inter- 
preting the  pleadings.  The  complaint  alone 
is  to  be  considered  in  determining  the  de- 
murrer." 

It  follows  that  the  demurrer  was  rightfully 
overruled,  and  the  order  appealed  from  is 
alBrmed. 


MINNESOTA  LOAN  &  INVESTMENT  CO. 
T,  BEADLE  COUNTY. 

(Sopreme  Court  of  South  Dakota.    Oct  10, 
1904.) 

TAZATIOR— SATXS  — IltVAUDrrr— BECOVEBT    0» 
FKIOB. 

1.  Where  plaintiff  purehaaed  a  tax  certificate 
from  the  county,  and  thereafter  paid  the  taxes 
on  the  property  described  in  the  certificate,  and 
there  was  error  In  the  description  thereof,  the 
purchaser  could  not  recover  the  amount  paid 
from  the  county  under  hav/s  1891,  p.  66,  c  14, 
{  112.  authorizing  a  recovery  of  money  paid 
tot  land  sold  by  taxes  when,   by  mistake  or 


wrongful  act  of  the  treasurer,  no  taxes  were 
due  on  the  land. 

2.  A  purchaser  of  land  from  a  county,  which 
the  latter  had  acquired  under  a  tax  sale,  was 
not  entitled  to  recover  the  price  paid  from  the 
county  on  the  ground  that  the  tax  certificate 
waa  void  because  of  an  alleged  error  in  the 
description,  tax  sales  being  subject  to  the  rule 
of  caveat  emptor. 

Appeal  from  Circuit  Court,  Beadle  County. 

Action  by  the  Minnesota  Loan  &  Invest- 
ment Company  against  Beadle  county.  From 
a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

H.  S.  Monser,  for  appellant  A.  W.  Wil- 
marth  and  A.  W.  Burtt  for  respondent. 

CORSON,  P.  J.  This  is  an  action  institut- 
ed by  the  plaintiff  to  recover  of  the  defend- 
ant the  sum  of  $216,  with  interest  thereon, 
for  moneys  alleged  to  have  been  paid  by  it 
to  the  defendant  for  a  certain  tax  certificate, 
and  as  taxes  subsequently  assessed  upon  the 
property  sold.  Findings  and  Judgment  were 
In  favor  of  the  plaintiff,  and  the  defendant 
has  appealed.  The  case  was  tried  to  the 
court  without  a  Jury  upon  an  agreed  state- 
ment of  facts,  and  the  findings  substantially 
embody  such  statement  The  court  finds  in 
substance  that  on  the  10th  day  of  November, 

1890,  the  treasurer  of  the  defendant  sold 
to  the  county  a  tract  of  land  described  in  the 
treasurer's  tax  certificate  Issued  in  the  usual 
form;    that  on  the  24th  day  of  September, 

1891,  the  plaintiff  purchased  the  said  certifi- 
cate from  the  said  county  for  the  face  value 
thereof,  with  interest,  and  it  was  duly  assign- 
ed and  transferred  to  it;  that  plaintiff  paid 
the  subsequent  taxes  assessed  upon  the  prop- 
erty, amounting  to  about  $72.  The  court  fur- 
ther finds  that  the  tract  of  land  described  in 
the  certificate  so  sold  and  assigned  to  plain- 
tiff actually  included  29^  acres,  that  the  de- 
scription contained  In  said  tax  certificate  In- 
cluded within  its  boundaries  10  acres  which 
then  stood  of  record  in  the  name  of  one  H.  J. 
Rice,  and  that  no  one  paid  the  taxes  on  the 
said  10  acres  for  the  year  1889,  and  that  the 
description  contained  in  the  said  certificate 
was  intended  to  include  only  the  said  10 
acres  belonging  to  the  said  Rice.  The  court 
concludes  from  the  facts  found  that  the  plain- 
tiff was  entitled  to  repayment  by  the  county 
of  the  amount  so  paid  for  said  tax  certlficnte 
and  on  account  of  subsequent  taxes,  with 
interest  thereon,  and  thereupon  Judgment 
was  entered  in  favor  of  the  plaintiff  for  said 
sum. 

It  wlUbe  observed  that  the  court  finds  that 
the  description  of  the  land  purporting  to 
have  been  assessed  to  H.  J.  Rice  embraced 
29V^  acres,  and  that  included  within  said 
tract  were  tho  10  acrps  hpioiicrinc;  to  the  snid 
Rice,  and  that  it  was  the  intention  of  the 
assessor 'to  only  assess  the  10  acres  belong- 
ing to  the  said  Rice.  It  Is  contended  by  the 
appellant  county  that  assuming  that  the  de- 
scription is  defective,  and  that  the  plaintiff 
therefore  acquired  no  lien  upon  the  10  acres 
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claimed  by  Rice,  the  county  cannot  be  made 
liable  for  the  amount  paid  by  tbe  plaintiff,  as 
there  Is  no  law  authorizing  the  plaintiff  to 
recover  back  the  money  so  paid  to  the  county, 
and  that  in  such  a  case  tbe  doctrine  of  caveat 
emptor  applies.  It  is  contended  by  the  re- 
spondent that  the  money  so  paid  by  the  plain- 
tiff was  paid  under  a  mistake  of  fact,  tbe 
plaintiff  believing  that  the  tract  of  land  de- 
scribed in  the  certificate  was  the  10  acres 
belonging  to  Rice,  and  that,  having  paid 
the  money  on  the  certiflcate  and  the  subse- 
quent taxes  und«r  a  mistake  of  fact,  it  is 
entitled  to  recover  from  tbe  county  the 
amount  so  paid.  And  the  respondent  further 
contends  that  the  plaintiff  is  entitled  to  re- 
cover back  the  money  so  paid  under  the  pro- 
visions of  section  112,  c.  14,  p.  66,  Laws  1891, 
in  force  at  the  date  of  the  transaction,  which 
provided  that  when,  by  mistake  or  the  wrong- 
ful act  of  the  treasurer,  land  has  been  sold 
on  which  no  taxes  are  due,  the  amount  so 
paid  may  be  recovered  back  from  the  county. 
In  the  case  at  bar  there  was  no  mistake  or 
wrongful  act  on  the  part  of  the  treasurer 
for  which  the  county  could  be  held  liable  un- 
der tbe  provisions  of  that  section.  In  Amer- 
ican Investment  Co.  v.  Beadle  County,  6  S. 
D.  410,  68  N.  W.  212,  this  court,  in  a  case 
brought  to  recover  back  money  paid  at  a  tax 
sale,  uses  the  following  language:  "The  rale 
of  caveat  emptor  applies  with  all  its  force 
to  a  purchaser  at  such  sale.  Knowing  that 
tax  titles  are  to  some  extent  uncertain,  and 
that  they  usually  depend  on  numerous  con- 
tingencies, he  engages  his  means  in  the  spec- 
ulation and  assumes  the  liability  of  having 
his  title  prove  to  be  worthless,  and  in  that 
event  he  cannot,  in  tlie  absence  of  a  statute, 
recover  the  amount  he  has  paid  in  an  action 
against  the  county."  We  see  no  reason  why 
the  same  rule  should  not  be  applied  to  a  pur- 
chaser who  purchases  the  tax  certiflcate  from 
the  county  subsequent  to  the  sale  to  the 
county.  The  records  pertaining  to  tbe  as- 
sessment of  the  property  and  the  title  of  the 
person  purporting  to  be  assessed,  being  public 
records,  are  open  to  inspection  to  persons  de- 
siring to  make  purchases  at  either  tax  sales 
or  In  purchasing  tax  certificates  owned  by 
the  county,  and  the  parties  making  such  pur- 
chases must  make  such  investigation  at  their 
own  risk.  It  would  be  imposing  too  great  a 
burden  upon  the  county  to  require  it  in  all 
cases  to  reimburse  purchasers  either  at  tax 
sales  or  purchasers  of  tax  certificates  from 
the  county  in  case  a  defect  in  the  assessment 
proceedings  appears.  As  was  stated  in  sub- 
stance in  the  case  of  American  Investment 
Co.  V.  Beadle  County,  supra,  parties  purchas- 
ing at  such  sales  expect  to  obtain  thereby 
property  "at  a  grossly  Inadequate  price,  or  of 
securing  an  exorbitant  profit  upon  the  invest- 
ment in  case  the  property  is  redeemed."  Tbe 
county  treasurer,  in  making  the  sale  of  the 
certiflcate  Issued  to  the  county,  is  not  au- 
thorized to  make  any  representations  or  Ruar- 
antles  in  connection  with  such  sale.    Hyde, 


Adm'r,  T,  Supervisors,  43  Wis.  129.  He  sim- 
ply is  authorized  to  transfer  the  interest  of 
the  county  in  the  certiflcate  upon  the  pay- 
ment of  the  amount  due  thereon,  and,  in 
case  of  any  defect  in  the  proceedings  render- 
ing the  Investment  unsuccessful,  the  pur- 
chaser has  no  claim  against  the  county  for 
any  reimbursement  of  the  money  paid  out 
by  him,  unless  there  is  some  statutory  pro- 
vision authorizing  such  party  to  recover  the 
amount  back  from  the  county. 

Judge  Cooley,  in  his  work  on  Taxation, 
says:  "A  tax  sale  is  the  culmination  of  pro- 
ceedings which  are  matters  of  record,  and  it 
is  a  reasonable  presumption  of  law  that, 
where  one  acquires  rights  wtiich  depend  up- 
on matters  of  record,  he  first  makes  search 
of  the  record  in  order  to  ascertain  whether 
anything  shown  thereby  would  diminish  the 
value  of  such  rights,  or  tend  in  any  contin- 
gency to  defeat  them.  A  tax  purchaser  con- 
sequently cannot  be,  in  any  strict  technical 
sense,  a  bona  fide  purchaser,  as  that  term  is 
understood  In  the  law,  because  a  bona  fide 
purchaser  is  one  who  buys  an  apparently 
good  title  without  notice  of  anything  calcu- 
lated to  impair  or  effect  it,  but  the  tax  pur- 
chaser is  always  deemed  to  have  such  notice 
when  the  record  shows  defects.  He  cannot 
shut  his  eyes  to  what  has  been  recorded  for 
the  information  of  all  concerned,  and,  rely- 
ing implicitly  on  the  action  of  the  officers, 
assume  what  they  have  done  is  legal  be- 
cause they  have  done  it  The  tax  purchaser 
buys,  therefore,  under  the  operation  of  the 
rule  caveat  emptor,  and  under  common-law 
rules  would  get  nothing  unless  be  got  tbe 
land  itself."    Cooley  on  Taxation,  476,  476. 

Mr.  Desty,  in  his  work  on  Taxation,  in 
speaking  upon  tills  subject,  says:  "Except  as 
limited  and  qualified  by  express  statutory 
provisions,  the  rule  applies  to  all  purchasers 
at  tax  sales;  and,  if  the  public  has  nothing 
to  sell,  the  purchaser  gets  nothing.  Par- 
chasers  are  bound  to  know  at  their  peril  that 
the  supposed  delinquent  is  in  fact  delin- 
quent— that  he  has  been  lawfully  assessed, 
and  has  failed  to  make  payment  The  pur- 
chaser at  a  municipal  sale  for  taxes  buys  at 
his  own  risk,  and  at  bis  peril  investigates 
tbe  proceedings.  A  county  does  not  guaran- 
ty tax  titles  except  as  tbe  statute  may  pro- 
vide, and  cannot  refund  money  upon  the 
failure  of  such  titles."  Desty  on  Taxation, 
850. 

Mr.  Blackwell,  In  bis  work  on  Tax  Titles, 
uses  the  following  language:  "The  state  or 
county  does  not  guaranty  tax  titles.  No  of- 
ficers have  a  right  to  refund  moneys  on  fail- 
ure of  a  tax  title,  except  as  some  statute  may 
require  It  If  a  tax  title  proves  invalid,  the 
purchaser  at  the  tax  sale  cannot  maintain  an 
action  to  recover  bock  the  money  paid  by 
him  as  the  consideration  of  the  purchase  and 
the  expenses  of  defending  his  title.  Neither 
does  an  action  He  by  the  purchaser  against 
the  collector  to  recover  damages  for  omitting 
to  give  the  notice  required  by  tbe  ordinance. 
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Tbe  role  caveat  emptor  applies  to  such  cav- 
es."   2  Blackw.  i  1005. 

It  will  thus  be  seen  that  the  leading  writ- 
ers on  the  subject  of  taxation  agree  that,  in 
the  absence  of  legislation  authorizing  a  per- 
son to  recover,  no  action  can  be  maintained 
for  the  recovery  of  money  paid  at  tax  sales, 
and  clearly  the  same  rule  should  be  applied 
to  purchasers  purchasing  tax  certificates  of 
the  county.  The  learned  circuit  court  was 
therefore  In  eiror  in  concluding  from  tbe 
facts  found  that  the  plaintiff  was  entitled  to 
recover  In  this  action. 

We  have  not  deemed  it  necessary  to  con- 
sider or  discuss  the  validity  or  invalidity  of 
tbe  tax  proceedings  in  this  case,  but  for  the 
purposes  of  this  opinion  have  assumed  that 
the  misdescription  of  the  property  In  the  tax 
certificate  renders  the  proceedings  invalid, 
but  upon  this  question  we  express  no  opinion. 

Tbe  Judgment  of  the  drQuit  court  is  re- 
versed, and  that  court  Is  directed  to  dismiss 
the  action. 


GEORGB  V.  KOTAN  et  al. 

(Supreme  Court  of  South  Dakota.    Oct  19, 

1904) 

BIIX8  AND  NOTBS— TBIAI/— CHANGK  OV  VKHUK— 
MOTION— AFFIDAVrrS—OBJECnoHS—WAIVEE. 

1.  Where  plaintiff  accepted  service  of  an  a£B- 
davit  in  support  of  a  motion  for  change  of 
venue,  and  allowed  the  same  to  be  read  without 
objection,  he  waived  his  right  to  object  that  the 
affidavit  was  not  Krved  with  the  notice  of  mo- 
tion. 

2.  Laws  1901,  p.  128,  a  108,  {  1,  provides 
that  an  action  on  a  note  against  persons  any 
one  of  whom  resides  in  tbe  state  and  was  a 
party  to  the  note  when  first  delivered  shall  be 
tried  in  the  Judicial  subdivision  in  which  some 
defendant  who  was  a  party  to  the  note  when 
first  delivered  resides  or  may  be  served  at  the 
commencement  of  the  action.  Section  3  (page 
129)  declares  an  emergency  on  the  ground  that 
there  was  no  statute  to  protect  makers  of  notes 
from  being  sued  in  any  county  in  which  a  per- 
son resides  whom  tibe  bolder  of  the  note  can 
induce  to  sign  his  name  on  the  back  thereof. 
HeU,  tliat  whercL  In  an  action  on  a  note,  an 
onehallenged  affidavit  was  filed  by  the  maker 
in  support  of  a  motion  to  change  the  place  of 
trial,  alleging  that  plaintiff  had  no  interest  in 
tlie  suit,  but  was  made  a  party  collnsively  by 
the  real  owner,  who  indorsed  the  note  for  the 
purpose  of  laying  the  venne  of  the  action  in  a 
coun^  other  than  tliat  where  the  maker  re- 
sided, defendant  was  entitled  to  a  change  of 
place  of  trial  as  a  matter  of  right. 

Appeal  .from  (Tlrcnit  0>nrt,  Lake  (bounty. 

Action  by  J.  R.  George  against  Jozeph  Ko- 
tan  and  another.  From'  an  order  overruling 
a  motion  to  change  the  place  of  trial,  de- 
foidants  appeal.    Reversed. 

Adams  A  Coleman,  for  appellants.  George 
Rice  and  Lewis  Benson,  for  respondent 

FULLER,  J.  This  action  upon  a  promis- 
sory note,  which  It  Is  alleged  appellant  Jo- 
zeph Kotan  executed,  and  which  his  code- 
fendant  A.  D.  Simmons  indorsed,  after  the 
payee  named  therein  had  assigned  tbe  same 
to  respondent,  was  commenced  In  the  circuit 


court  of  Lake  county  by  tbe  service  of  the 
summons  and  complaint  upon  tbe  Indorser  at 
bis  residence  in  Lake  county,  and  upon  ap- 
pellant at  bis  residence  In  Moody  county. 
Promptly,  and  before  the  time  for  answering 
bad  expired,  appellant  made  demand  in  writ- 
ing that  the  trial  be  had  in  Moody  conntr, 
and,  upon  such  demand  being  refused,  a  for- 
mal application,  upon  due  notice  to  opposing 
counsel,  was  made  to  tbe  court  f^r  an  order 
changing  tbe  place  of  trial  to  tbe  county  of 
Moody,  and  this  appeal  is  from  an  order 
overruling  such  motion. 

In  addition  to  numerous  afildavlta  used  at 
tbe  hearing,  and  alleging  that  the  conven- 
ience of  the  witnesses  would  be  promoted  by 
a  trial  In  Moody  county,  and  that  respond- 
ent has  no  Interest  In  the  suit  and  was  made 
a  party  plaintiff  coUusively  by  A.  D.  Sim- 
mons, the  real  owner  of  the  note,  who  in- 
dorsed tbe  same  for  the  purpose  of  laying 
the  venue  of  the  action  in  Lake  county,  the 
following  unchallenged  affidavit  of  which 
due  and  legal  service  was  admitted  on  tbe 
29th  day  of  August,  1903,  was  presented  to 
tbe  court:  "B.  6.  Coleman,  being  first  duly 
sworn,  deposes  and  says  he  Is  one  of  the  at- 
torneys for  the  defendant  Jozeph  Kotan, 
above  named,  and  resides  In  Flandreau, 
Moody  county,  South  Dakota;  that  said  ac- 
tion is  brought  on  an  alleged  promissory  note 
alleged  to  have  been  executed  and  delivered 
by  said  defendant  Jozepb  Kotan ;  that  said 
Jozeph  Kotan  is  the  sole  alleged  maker  of 
said  note  In  said  action  when  said  alleged 
note  was  first  alleged  to  have  been  delivered, 
and  tbe  summons  In  said  action  was  served 
upon  the  said  Jozepb  Kotan  in  the  said  coun- 
ty of  Moody ;  that  tbe  convenience  of  wit- 
nesses in  the  trial  of  said  action  and  the  ends 
of  Justice  would  be  promoted  by  a  change  of 
the  place  of  said  trial  from  tbe  county  of 
Lake  to  the  county  of  Moody,  in  said  state  of 
South  Dakota." 

As  respondent  accepted  service  of  tbe  fore- 
going affidavit,  ahd  allowed  the  same  to  be 
read  at  the  hearing  without  any  objection, 
there  Is  no  presumption,  that  the  subject-mat- 
ter thereof  was  disregarded  by  the  court, 
and  bis  right  to  object  on  the  ground  that  the 
same  was  not  served  with  the  notice  of  mo- 
tion has  been  waived.  Warder,  Bushnell  & 
Glessner  Co.  v.  Ingli,  1  B.  D.  155,  46  N.  W. 
181;  Hall  v.  Harris,  2  S.  D.  831,  60  N.  W. 
98;  Lindsay  r.  PetUgrew,  6  S.  D.  130,  60  N. 
W.  744. 

So  far  as  material,  section  101  of  tbe  Re- 
vised Code  of  Civil  Procedure  of  1903,  being 
section  1,  a  103,  p.  128,  Laws  1901,  is  as  fol- 
lows: "An  action  upon  a  promissory  note 
against  persons,  any  one  of  whom  resides  In 
tbe  state  at  the  commencement  of  tbe  action 
and  was  a  party  to  said  note  when  first  de- 
livered, shall  be  tried  in  tbe  Judicial  subdi- 
vision in  which  some  defendant  who  was  a 
party  to  said  note  when  first  delivered  shall 
reside  or  may  be  served,  at  the  commence- 
ment of   the   action.    *    *    *"    Section  S: 
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"Whereas,  there  Is  no  statute  to  protect  mak- 
ers of  promissory  notes  from  being  sued  In 
any  comity  In  which  a  person  resides  whom 
the  holder  of  the  note  can  Induce  to  sign  hia 
name  on  the  back  thereof,  therefore  an 
emergency  la  hereby  declared  to  exist  and 
this  act  shall  be  in  force  from  and  after  its 
passage  and  approval." 

By  virtue  of  the  foregoing  enactment  ap- 
pellant ba4  the  unassailable  right  to  have 
the  place  of  trial  changed  to  Moody  county, 
wheraln  he  resided  at  the  commencement  of 
the  action,  and,  while  the  reasons  urged  by 
respondent  for  retaining  the  case  in  Lake 
coimty  might  Justify  its  subsequent  removal 
from  Moody  county,  respondent's  afiBdavlts, 
in  which  certain  causes  for  removal  are  spec- 
ified, were  not  entitled  to  consideration  upon 
the  hearing  of  the  present  motion.  Small  v. 
Gilruth,  8  S.  D.  287,  66  N.  W.  462. 

Respondent  alleges  that  appellant  is  the 
party  who  executed  and  delivered  the  prom- 
issory note,  and  concedes  that  he  is,  and  at 
the  time  of  the  commencement  of  the  action 
was,  a  resident  of  the  judicial  subdivision  of 
Moody  county,  where  he  was  served  with  the 
summons  and  complaint  It  therefore  fol- 
lows that  the  application  for  an  order  direct- 
ing that  the  action  be  tried  in  Moody  county 
should  have  been  granted,  "subject,  however, 
to  the  power  of  the  court  to  change  the  place 
of  trial  in  the  cases  provided  by  statute." 

The  order  appealed  from  is  reversed. 


WEEKS  y.  GRANMER  et  al. 

(Supreme  Court  of  South  Dakota.     Oct  19, 

1904.) 

(fvnenna  titlb  —  possession  —  nscDs  —  bvi- 

DEMCE. 

1.  Where,  la  an  action  to  quiet  title,  the  on- 
disputed  evidence  showed  that  plaintiff  was  in 
the  actual  possession  of  the  premises,  claiming 
to  be  the  owner  in  fee  by  virtue  of  a  certain 
deed  and  certain  judicial  proceedings,  such  pos- 
session and  claim  of  ownership  were  sufficient 
evidence  of  title  to  justify  a  recovery  as  against 
a  defendant  who  failed  to  establish  any  title  in 
himself. 

2.  Though  plaintiff's  documentary  evidence, 
consiating  of  certain  deeds,  etc.,  in  a  suit  to 
quiet  title,  was  insufficient  to  prove  title  de- 
raigned  from  the  United  States  or  a  common 
grantor,  it  was  admissible  to  show  the  exact 
location  of  the  premises  occupied  by  plaintiff 
under  a  claim  of  ownership. 

On  rehearing.    Affirmed. 

For  former  opinion,  see  9S  N.  W.  87S. 

FULLER,  J.  At.  the  trial  of  this  action 
now  before  ns  on  rehearing  the  title  to  cer- 
tain real  property  was  quieted  in  plaintifT, 
bnt  on  appeal  to  this  court  the  Judgment  was 
reversed  as  to  the  defendant  John  W.  Cran- 
mer  on  the  ground  that  plaintiff's  ownership 
was  not  sufficiently  established.  Weeks  v. 
Cranmer  (a  D.)  95  N.  W.  876. 

In  support  of  the  allegation  that  plaintiff 
Is  the  owner  In  fee  and  in  actual  possession 
of  the  premises,  our  attention  Is  now  spe- 


cially directed  for  the  first  time  to  a  Judg- 
ment in  ejectment  in  IiIb  favor,  a  writ  of 
possession  addressed  to  the  sheriff  command- 
ing him  to  deliver  actual  possession  to  plain- 
tiff, and  the  return  of  that  officer  afilrma- 
tlvely  showing  that  the  writ  was  duly  exe- 
cuted on  the  11th  day  of  November,  1896,  by 
placing  plaintiff  in  actual  occupancy  of  the 
premises.  Now,  when  the  existence  of  a 
condition  or  thing  is  admitted  or  proved,  it 
is  presumed  to  continue  until  the  contrary  is 
legally  established  by  a  counter  presumption 
or  rebutting  testimony.  1  Jones,  Ev.  S  52; 
Currier  v.  Oale,  8  Allen,  522;  Table  Moun- 
tain Gold  &  Silver  Mining  Co.  ▼.  Waller's 
Defeat  Silver  Mining  Co.,  97  Am.  Dec.  626. 
Therefore  the  undisputed  evidence  shows 
that  plaintiff -was  in  actual  possession  of  the 
premises  claiming  to  be  the  owner  In  fee  by 
virtue  of  the  deed  and  proceedings  men- 
tioned in  our  fonner  opinion,  and,  as  against 
defendants  who  are  without  even. color  of 
title,  such  possession  and  claim  of  owner- 
ship Is  sufficient  evidence  of  title  to  Justify 
a  recovery.  "Title  to  property  in  a  certain 
person,  once  proved  or  admitted,  is  presum- 
ed to  continue  until  the  contrary  is  proved." 
Coleman  &  Burden  Co.  v.  Rice  (Ga.)  31  S.  B. 
424.  "The  possession  of  real  estate  is  prima 
fade  evidence  of  the  highest  estate  in  the 
property,  to  wit  a  seisin  in  fee."  Hill  v. 
Draper,  10  Barb.  464.  "Posseaaton  with 
claim  of  ownership  Is  not  only  evidence  of 
titles  but  It  is  title  Itself  in  a  low  degree." 
Christy  v.  Richolson,  48  Kan.  177,  29  Pac. 
898.  "It  is  a  well-settled  rule  in  relation  to 
possessory  ilghta  that  prior  possession  ia 
prima  facie  evidence  of  title."  Felrbaugb 
V.  Masterson,  1  Idaho,  136.  The  following 
cases  hold  that  possession  of  real  property  is 
prima  facie  evidence  of  title,  and  sufficient 
to  maintain  ejectment:  Williamson  v.  To- 
bey,  86  Gal.  497,  26  Pac.  66;  Wilcox  y.  Leo- 
minster National  Bank,  43  Minn.  641,  45  N. 
W.  1136, 19  Am.  St  Rep.  259;  Mayor  of  New 
York  y.  Oarleton,  118  N.  ¥.  285,  21  N.  B.  65; 
Day  &  White  v.  Alverson,  9  Wend.  223. 

Chief  Justice  Field,  in  disposing  of  a  case 
where  the  plaintiff  failed  to  prove  title  de- 
ralgned  from  a  paramount  source,  character- 
izes the  legal  effect  of  actual  possession  of 
real  property  by  a  prior  grantor  as  follows: 
"But  aside  from  all  considerations  of  the 
grant  the  evidence  was  prima  facie  suffi- 
cient to  go  to  the  Jury  on  the  ground  of  the 
prior  possession  shown  in  Sutter.  The  dis- 
trict court  ordered  a  nonsuit  on  the  ground, 
as  stated  in  the  record,  that  the  "plaintiff, 
having  offered  to  prove  the  paper  title,  and 
failed,  could  not  recover  either  on  his  paper 
title  or  possession,  because  the  possession 
was  merged  in  the  paper  title,  and  must  fail 
with  It'  By  this  we  understand  the  district 
court  to  have  held  that  where  a  party  relies 
upon  documentary  evidence  of  title  and  prior 
possession.  If  he  fails  In  the  former  he  can- 
not succeed  upon  the  latter — a  proposition 
of  law  which  cannot  be  maintained.     The 
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two  kinds  of  evidence  aie  only  different 
meana  of  attaining  the  same  result — the  es- 
tablishment of  a  right  in  the  plaintiff  to  the 
premises  as  against  the  defendant  Both 
may  be  rescHted  to^  and  the  failure  of  either 
will  not  impair  the  Just  force  and  effect  of 
the  other.  As  prior  possession  in  the  plain- 
tiff or  hla  grantors  is,  of  Itself,  sufficient  to 
warrant  a  recovery,  It  would  be  strange  if 
an  onsnccessful  attempt  to  add  to  it  the  ad- 
ditional weight  of  documentary  evidence 
should  operate  to  destroy  its  original  and 
Intimate  effect  And  If  the  documentary 
evidence  of  title  produced  turned  out  defect- 
ive It  would  be  equally  strange  if  the  plain- 
tiff, to  establish  his  right  as  against  the  de- 
fendant, should  be  precluded  from  resorting 
to  other  equally  effective  evidence,  when,  too, 
perhaps,  the  defects  in  his  documentary  title 
may  have  been  for  the  first  time  discloBed 
on  th«  tzlaL"  Morton  v.  Folger,  15  CaL  275. 
While  plaintiff's  documentary  evidence 
was  Insufficient  to  prove  title  deraigned  from 
the  United  States  government  or  a  common 
grantor,  its  introduction  was  entirely  proper 
for  the  purpose  of  showing  the  exact  location 
of  the  premises  occupied  under  his  claim  of 
ownership.  On  account  of  such  actual  oc- 
cupancy of  the  premises,  and  for  the  reason 
that  John  W.  Oranmer  failed  to  establish 
any  title  in  himself  whatever,  and  his  co- 
defendants  conveyed  their  interest  to  plain- 
tiff In  possession  prior  to  the  commencement 
«t  the  action,  the  judgment  appealed  from 
is  now  affirmed  as  to  all  the  defendants. 


8TATB  V.  KNUTSON. 

(Supreme  Court  of  South  Dakota.    Oct  19, 
1904.) 

BABTAXnT— KVIDBNOB— SUTFIOIKIfOT. 

1.  In  an  action  for  bastardy  evidence  review- 
ed, and  held  sufficient  to  sustain  a  finding  that 
defendant  was  the  father  of  the  bastard  child 
«f  which  complaining  witness  was  delivered. 

2.  In  a  prosecution  for  bastardy  a  preponder- 
ance of  the  evidence  is  saffldent  to  sustain  a 
verdict  against  the  defendant 

Api>eal  from  Circuit  Court,  Sanborn 
County. 

Action  by  the  state,  on  the  prosecution  of 
Gunlld  Heljerson,  against  Enute  Knutson 
for  bastardy.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

8.  A.  Bamsey  and  T.  H.  Null,  for  appel- 
lant B.  W.  Baer  and  J.  B.  Whiting,  for  re- 
sp<mdent 

FULLER,  J.  At  the  trial  of  this  action 
authorized  by  chapter  S7  of  the  Revised  Code 
of  Civil  Procedure  of  190S,  known  as  the 
"Bastardy  Act"  the  Jury  found  that  defend- 
ant Is  the  father  of  a  bastard  child  of  which 
the  complainant  Onnlld  Heljerson,  was  de- 
Uvered  cm  the  25th  day  of  May,  1902,  and  the 

1 1.  Sea  Bastards,  ToL  I,  Owt.  Dig.  1 174. 
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sufficiency  of  the  evidence  to  sustain  that  is- 
sue of  fact  Is  the  only  question  presented  by 
this  appeal  from  a  judgment  enforcing  his 
statutory  obligation  to  support  maintain,  and 
educate  such  illegitimate  child  and  from  an 
order  overruling  a  motion  for  a  new  trial. 

It  Is  undisputed  that  both  the  complainant 
and  the  defendant  are  unmarried,  and  that 
she  was  his  servant  or  housekeeper  contin- 
uously for  about  one  year  and  six  months 
Immediately  previous  to  the '  birth  of  the 
child.  The  evidence  also  shows  that  they 
were  the  only  occupants  of  the  bouse  much 
of  the  time,  and  together  were  seen  in  her 
sleeping  apartment  upon  different  occasions. 
On  direct  examination  She  stated  positively 
that  the  defendant  is  the  father  of  her  child, 
which  was  then  present  In  court  and  there 
is  nothing  in  the  cross-examination  of  the 
witness  to  impair  the  probative  value  of  such 
I  testimony.  While  defendant  denied  that  any 
improper  relations  ever  existed  between  him- 
self and  the  complainant  and  offered  testi- 
mony slightiy  tending  to  support  the  infer- 
ence that  she  was  of  previous  unchaste  char- 
acter, the  Jury  was  fully  justified  In  conclud- 
ing from  all  the  evidMice  that  the  defendant 
is  the  father  of  the  child,  and  that  was  the 
only  issue  to  be  tried.  Section  809,  Rev. 
Code  Civ.  Proc.  1903. 

The  contention  of  counsel  for  appellant 
that  a  preponderance  of  the  testimony  is  In- 
sufficient to  sustain  a  verdict  In  a  case  of 
this  character  Is  answered  adversely  In  State 
V.  Bunker,  7  B.  D.  639,  65  N.  W.  33,  and  the 
Judgment  appealed  from  Is  affirmed. 


JOHNSON  V.  HILLENBRAND. 
(Supreme  Court  of  South  Dakota.     Oct  18, 

1904.) 

BIPLKVIIf  —  C01fPI.AII(T  —  M OBTOAQK  OV  STOCK 

or  aooos— AU.COIRO  valus  or  profkbtt. 

1.  Defendant  mortga^d  to  plaintiff  a  stock 
of  goods,  he  to  remain  in  possession  and  dispose 
of  them  in  the  usual  course  of  business,  and 
covenanting  to  render  to  plaintiff  on  the  Ist  of 
each  month  a  true  account  of  all  sales  of  the 
prior  month,  and  to  then  turn  over  to  him  the 
proceeds  of  sales  so  shown,  and  that  in  case 
of  default  in  payments  plaintiff  might  take  im- 
mediate possession  of  the  goods.    Held,  that  the 

I  complaint  in  an  action   tor  possession  of  the 
1  goods,   alleging   that  defendant   has  failed   and 
I  refused  to  render  to  plaintiff  an  account  of  the 
{  sales  for  two  months,  and  to  turn  over  the  pro- 
;  cecds  of  the  sales  of  such  months,  is  sufficient 
'.  without  alleging  that  any  sales  were  made  in 
such  months,  the  presumption  being  that  sales 
were  made  during  such  time,  and  without  al- 
leging that  after  defendant  had  retained  a  rea- 
sonable amount  for  his  services,  as  allowed  by 
the  mortgage,  there  was  anything  left  to  pay 
over. 

2.  Code  Civ.  Proc.  1903,  I  185,  subd.  5,  pro- 
viding that  in  an  action  to  recover  possession 
of  personal  property,  where  a  delivery  is  claim- 
ed, plaintiff  shall  make  an  affidavit  stating  the 
value  of  the  property,  applies  only  to  an  action 
in  claim  and  delivery  where  immediate  posses- 
sion is  sought 

3.  Plaintiff  in  an  action  for  possession  of  per- 
sonal property  need  not  allege  the  value  there- 
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of,  bnt  merely  the  value  of  his  interest  therein, 
or  the  damages  sustained  by  the  wrongful  de- 
tention thereof. 

Appeal  from  Circuit  Court,  Gregory  Coun- 
ty. 

Action  by  O.  A.  Johnson  against  Fred  Hil- 
lenbrand. Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

Charles  MUner  and  Edwin  M.  Starcher,  for 
appellant    French  tc  Orvls,  for  respondent 

CORSON,  P.  J.  This  Is  an  appeal  from 
an  order  overruling  the  defendant's  demur- 
rer to  plaintiffs  amended  complaint  The 
action  was  brought  to  recover  the  possession 
of  a  stock  of  merchandise  on  which  a  mort- 
gage was  alleged  to  have  been  given  to  se- 
cure the  payment  of  a  $1,00U  note.  The  note 
set  out  In  the  complaint  bears  date  of  No- 
vember 14,  1002,  and  was  made  payable  May 
1,  1003.  The  action  was  Instituted  on  the 
5th  day  of  February,  1903,  prior  to  the  ma- 
turity of  the  said  note.  In  paragraph  8 
of  the  complaint  It  is  alleged  that  the  plain- 
tiff was  entitled  to  the  Immediate  possession 
of  the  personal  property  decrlbed  In  the  chat- 
tel mortgage  by  virtue  of  the  following  cove- 
nants and  conditions:  "The  said  mortgagor 
hereby  covenants  and  agrees  ta  and  with 
the  said  mortgagee  that  he  will  keep  strict 
account  of  all  the  sales  made  out  of  said 
stocks,  and  that  he  will  upon  the  first  day 
of  each  month  during  the  term  of  this  mort- 
gage render  to  said  mortgagee  a  true  ac- 
count of  all  gales  of  the  prior  month,  and 
at  the  time  of  making  such  accounts  turn 
over  to  said  mortgagee  the  proceeds  of  sales 
as  shown  by  such  statement;  and  that  said 
mortgagor  does  hereby  furtho:  covenant  and 
agree  with  the  mortgagee  that  in  case  of 
default  made  in  the  payment  of  the  above 
mentioned  sum  of  money,  or  any  part  there- 
of, *  *  *  then  and  In  either  of  the 
above  cases  It  sBall  be  lawful  for  said  mort- 
gagee to  take  immediate  possession  of  all  of 
said  goods  or  chattels  wherever  found."  It 
Is  further  alleged  In  the  said  paragraph, 
among  other  things,  that  default  has  been 
made  by  the  defendant  In  the  conditions  of 
said  mortgage.  In  that  said  defendant  has 
"failed  and  refused  to  make  the  statements 
and  to  render  to  said  plaintiff,  mortgagee 
as  aforesaid,  a  true  account  of  all  sales  of 
the  months  of  December,  A.  D.  1902,  and 
January,  A.  D.  1903,  and  has  failed  and  re- 
fused to  turn  over  to  said  mortgagee,  plain- 
tiff, as  aforesaid,  the  proceeds  of  sales  of 
said  months  of  December  and  January 
aforesaid,  as  In  said  mortgage  provided,  al- 
though often  requested  so  to  do;  for  which 
said  default  plaintiff  claims  possession  as 
aforesaid  of  the  following  described  prop- 
erty." In  paragraph  6  It  is  alleged  that  be- 
fore the  commencement  of  this  action,  to- 
wlt  on  the  4th  day  of  February,  1903,  the 
plaintiff  demanded  possession  of  the  said 
personal  property,  and  that  defendant  re- 
fused to  deliver  possession  of  the  same,  and 


still  unlawfully  withholds  and  retains  said 
goods  and  chattels  from  the  possession  of 
the  plaintiff,  to  his  damage  In  the  smn  of 
$1,500,  and  plaintiff  demands  judgment  for 
the  possession  of  said  goods  and  chattels,  or. 
In  case  they  cannot  be  delivered  to  the  plain- 
tiff, then  for  the  sum  of  $1,600,  the  value 
thereof. 

The  demurrer  to  the  complaint  was  Inter- 
posed on  the  ground  that  It  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. It  Is  contended  by  the  appellant  that 
there  Is  no  allegation  of  the  actual  value  ot 
the  property,  the  only  allegation  as  to  value 
being  that  stated  In  the  mortgage.  It  Is  fur- 
ther contended  by  the  appellant  that  the 
complaint  falls  to  show  that  any  of  the 
property  mortgaged  has  been  sold,  or  that 
any  receipts  had  been  received  therefor,  and 
hence  that  there  were  no  sales  to  report  or 
proceeds  to  be  turned  over.  It  Is  further  con- 
tended that  by  the  terms  of  the  mortgage 
it  is  provided  that  said  mortgagor  shall  re- 
tain a  reasonable  amount  for  his  services 
for  conducting  the  business,  and  that  there  is 
failure  to  plead  that  after  retaining  a  rea- 
sonable amoimt  for  his  services  for  conduct- 
ing the  business,  there  was  anything  left  in 
the  hands  of  the  defendant  for  which  to 
render  an  account  and  pay  over  to  the  plain- 
tiff. Neither  of  these  positions  Is  tenable. 
The  defendant,  as  will  have  been  noticed, 
covenants  and  agrees  that  he  would,  upon 
the  1st  day  of  each  month  during  the  term 
of  the  mortgage,  render  to  said  mortgagee 
a  true  account  of  all  sales  of  the  prior  month, 
and  at  the  time  of  making  such  accounte 
turn  over  to  said  mortgagee  the  ivoceeds 
of  sales  as  shown  by  such  statements;  and 
that  said  mortgagor  covenanta  that  In  case 
of  default  made  in  the  payment  of  the  above 
mentioned  sum,  or  any  part  thereof,  it  shall 
be  lawful  for  said  mortgagee  to  take  immedi- 
ate possession  of  all  of  said  goods  and  chat- 
tels wherever  found.  It  appears  from  the 
terms  of  the  mortgage  that  the  property 
mortgaged  was  a  stock  of  goods,  and  that 
it  was  contemplated  and  understood  that  the 
defendant  should  remain  in  possession  and 
dispose  of  the  said  stock  of  goods  in  the 
usual  course  of  business.  The  presumption 
would  be,  therefore,  that  the  defendant  dur- 
ing the  months  of  December  and  January 
had  disposed  of  some  portions,  at  least  of 
the  said  goods.  It  appears,  however,  from 
the  complaint  that  the  defendant  had  re- 
fused upon  demand  to  make  any  statement 
in  reference  to  such  sales,  or  to  inform  the 
plaintiff  as  to  whether  or  not  he  had  in  fact 
made  any  sales.  Clearly,  therefore,  he  had 
violated  his  covenanta  contained  in  the  mort- 
gage, and  that  for  such  violation  the  plain- 
tiff was  entitled  to  the  immediate  possession 
of  the  property  for  the  purpose  of  foreclosing 
the  same.  The  contention  of  the  appellant 
that  the  value  of  the  property  Is  not  stated, 
and  for  that  reason  the  demurrer  should 
have  been  sustained.  Is  not  tenable.     The 
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Btatnte  requiring  the  statement  of  the  value 
of  the  property  only  applies  to  affidavits  made 
In  actlona  In  claim  and  delivery,  vrben  the  im- 
mediate posseaslon  la  sought  to  be  obtained 
(section  185,  aubd.  6,  Code  Civ.  Froc.  1903); 
but  no  such  requirement  Is  made  where  the 
action  to  recover  possession  of  the  property 
la  unaccompanied  by  a  claim  for  immediate 
delivery.  The  plaintiff  alleged  in  his  com- 
plaint the  value  of  his  Interest  in  the  prop- 
erty or  the  damages  sustained  by  him  by 
reason  of  the  wrongful  detention  of  the 
same,  and  this  la  sufficient  under  the  ruling 
of  this  court  In  National  Bank  of  Commerce 
V.  Feeney,  0  S.  D.  550,  70  N.  W.  874,  46  L.  R. 
A.  732.  Of  course,  the  defendant,  for  the 
purimse  of  demurrer,  admits  every  allega- 
tion of  fact  contained  in  the  amended  com- 
plaint, and  admits,  among  other  things,  that 
the  defendant  refused  to  make  any  state- 
ment to  plaintiff  regarding  sales  for  the 
months  of  December  and  January,  although 
often  requested  so  to  do  by  the  plaintiff. 

The  court  was  clearly  right,  therefore.  In 
overruling  the  demurrer,  and  the  order  of  the 
court  overruling  the  same  Is  affirmed. 


PLUNKETT,  Sheriff,  v.  LAWRENCE  COUN- 
TY. 

(Supreme  C3oart  of  South  Dakota.     Oct  19, 
1904.) 

aHKBim—JAIIJEBS— BEB  VICES— FAnislfT—LIA- 
BUJTT   OF   COUNTY. 

1.  Code  Or.  Proc.  1903,  i  724,  provides  that 
the  sheriff  shall  have  charge  of  the  county  jail. 
Section  730  declares  that  the  sheriff  of  each 
county  shall  provide  board  generally  and  all 
necessaries  for  the  comfort  of  the  prisoners,  and 
shall  be  allowed  such  compensation  for  services 
as  may  be  prescribed  by  the  county  commission- 
ers of  their  respective  oonnties;  and  secticm 
732  declares  that  the  Jailer  shall,  unless  the 
sheriff  elects  to  act  as  jailer  in  person,  be  a 
deputy  appointed  by  the  sheriff,  etc.  Held,  that 
under  snot  sections,  where  the  services  of  a 
jailer  ware  re<piired,  the  sheriff  was  entitled  to 
pay  from  the  county  for  the  jailer's  services,  the 
amonnt  to  be  fixed  b^  the  connty  commissioners. 

2.  Where  the  services  of  a  jailer  were  neces- 
sary in  a  county  Jail,  and  the  county  commis- 
sioners had  allowed  the  sheriff  $75  per  month 
for  the  services  of  such  jailer  for  the  preceding 
three  years,  the  board  was  not  entitled  to  re- 
fuse to  allow  the  sheriCTs  charge  of  $75  per 
month  for  a  past  quarter,  no  notice  liaving 
been  given  to  the  sheriff  that  the  board  would 
refoae  to  allow  such  sum  for  the  jailer. 

Appeal  from  Circuit  Ooort,  Lawrence 
Connty. 

Action  by  Matt  Plunkett,  as  sheriff  of  Law- 
rence cotmty,  8.  D.,  against  Lawrence  county. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

W.  H.  Parker,  State's  Atty.,  and  Robt  P. 
Stewart,  Dep.  State's  Atty.,  for  appellant 
HcLanghlln  &  McLaughlin,  for  respondent. 

OOBSON,  P.  J.  This  Is  an  appeal  from  a  i 
Judgment  entered  in  favor  of  the  sheriff  of  j 
Lawrence  oonnty  against  said  county  by  the  i 


circuit  court  on  an  appeal  taken  from  the 
board  of  county  commissioners  to  that  court 
The  claim  presented  by  the  sheriff  against 
the  connty  was  for  the  salary  of  a  jailer  for 
the  three  months  ending  September  30,  1900, 
at  the  rate  of  $75  per  month.  The  only 
question,  therefore,  presented  for  determina- 
tion by  this  court  is,  did  the  circuit  court  err 
In  rendering  Judgment  In  favor  of  the  plain- 
tiff? It  is  contended  by  the  appellant  coun- 
ty that  no  provision  Is  made  by  tbe  statutes 
of  this  state,  nor  Is  there  any  warrant  of 
law,  for  the  payment  of  any  compensation  to 
Jailers  in  this  state,  and  that  therefore,  the 
plaintiff  was  not  entitled  to  recover.  It  Is 
nrged  on  behalf  of  tbe  respondent  In  support 
of  the  judgment  of  tbe  court  below  that  the 
question  involved  'is  not  whether  the  sheriff 
Is  of  right  entitled  to  tbe  salary  of  jailer  in 
all  cases,  but  whether  or  not  by  continued 
course  of  dealing  with  the  sheriff  in  this  case, 
the  board  had  fixed  the  compensation  which 
he  should  receive  under  the  statute.  Section 
724,  Code  Cr.  Proc.  1903,  provides  that  "the 
sheriff  •  •  •  shall  have  charge  of  the 
connty  Jail  of  his  proper  county,  and  of  all 
persons  by  law  confined  therein.  •  *  •" 
Section  730  of  the  same  Code  provides  that 
"it  shall  be  the  duty  of  the  sheriff  of  each 
connty  to  provide  •  •  •  board  generally, 
and  all  necessaries  for  the  comfort  and  wel- 
fare of  said  prisoners,  •  •  •  and  he 
shall  be  allowed  such  compensation  for  serv- 
ices required  by  the  provisions  of  this  chap- 
ter as  may  be  prescribed  by  the  county  com- 
missioners of  their  respective  counties."  It 
will  be  observed  that  by  the  former  section 
the  sheriff  is  given  charge  of  the  county  Jail 
of  his  county  and  tbe  care  and  custody  of  all 
the  prisoners  confined  therein,  and  that  by 
the  latter  section  It  Is  provided  that  It  shall 
be  the  duty  of  the  sheriff  to  provide  board 
and  all  other  necessaries  for  the  comfort  and 
welfare  of  the  prisoners,  and  that  "he  shall 
be  allowed  such  compensation  for  services  re- 
quired by  the  provisions  of  this  chapter  as 
may  be  prescribed  by  the  county  commission- 
ers of  their  respective  counties."  Section  732 
of  the  same  Code  provides  that  "the  jailer  or 
keeper  of  the  Jail  shall,  unless  the  sheriff 
elect  to  act  as  Jailer  In  person,  be  a  deputy 
appointed  by  the  sheriff,  and  such  jailer  shall 
take  tbe  necessary  oaths  before  entering  up- 
on tbe  duties  of  his  office ;  provided  tbe  sher- 
iff shall  in  all  cases  be  liable  for  tbe  negli- 
gence and  misconduct  of  tbe  Jailer  as  of 
other  deputies."  It  will  thus  be  seen  that  a 
Jailer  is  clearly  provided  for  and  may  be  em- 
ployed by  the  sheriff  when  the  Ber\-lces  of 
such  a  Jailer  are  required.  It  Is  quite  clear, 
therefore,  from  these  three  sections  read  to- 
gether, that  the  sheriff  must  provide  the  pris- 
oners with  board  and  other  necessaries,  and 
for  the  care  and  custody  of  the  same,  either 
by  liimself  or  a  Jailer.  We  cannot  presume 
that  the  Legislature  contemplated  or  Intend- 
ed that  the  Jailer,  when  one  should  be  re- 
quired, should  be  paid  by  the  sheriff  from  his 
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•wn  private  means.  It  la  clear,  therefore, 
that  not  only  the  amount  of  compensation  for 
board,  eta,  of  prisoners,  but  the  salary  of  the 
Jailer,  most  be  provided  for  by  the  county 
commissioners.  The  amount  and  manner  in 
which  such  salary  shall  be  paid  Is  left  en- 
tirely to  the  board  of  commissioners. 

In  this  case  the  court  found,  among  other 
things:  "That  the  county  commissioners  of 
the  county  of  Lawrence  had  prescribed  as 
compensation  for  all  of  the  duties  to  be  per- 
formed by  the  sheriff  of  the  county  of  Law- 
rence »  •  »  the  sum  of  sixty  cents  per 
day  for  each  prlspner  confined  In  the  county 
Jail,  and  $75  per  month  as  salary  for  the 
Jailer  of  said  county  Jail,  which  compensa- 
tion was  to  be  paid  said  sheriff."  "That  It 
was  necessary  at  all  tlmeb  for  the  aherifl  to 
keep  a  Jailer  In  said  jail  on  account  of  the 
number  of  prisoners  confined  in  said  jail  and 
the  character  of  offenses  with  which  they 
were  charged."  These  findings  are  fully  sup- 
ported by  the  evidence.  While  no  resolution 
of  the  board  was  shown  fixing  the  amount  of 
the  compensation  of  the  jailer,  it  clearly  ap- 
pears from  the  evidence  that  the  board  from 
April,  1897.  to  July,  1900,  had  allowed  the 
sheriff  In  his  quarterly  account  against  the 
county  a  salary  for  Jailer  at  the  rate  of  $75 
per  month,  thus.  In  effect,  prescribing  the 
rate  of  compensation  to  be  allowed  for  the 
services  of  a  jailer.  The  county  could  not, 
therefore,  through  its  board  of  county  com- 
missioners, refuse  to  allow  the  salary  for  the 
quarter  ending  September  30,  1900,  for  the 
reason  that  it  had  given  the  plaintiff  no  no- 
tice that  it  would  refuse  to  allow  that  sum 
for  the  Jailer.  It  is  disclosed  by  the  evi- 
dence that  the  county  Jail  of  Lawrence  coun- 
ty, during  the  time  the  plaintiff  had  charge 
of  the  same,  contained  on  the  average  18  pris- 
oners, and  it  Is  quite  clear,  therefore,  that  a 
Jailer  was  necessary  to  aid  the  plaintiff  in 
the  care  of  such  Jail  and  custody  of  the  pris- 
oners. In  view,  therefore,  of  the  action  of 
the  board  of  county  commissioners  in  allow- 
ing the  bills  of  the  sheriff  for  the  preceding 
three  years,  the  court  was  fully  Justified  in 
finding  that  the  county  commissioners  of  said 
county  had  prescribed  as  a  compensation  $76 
as  the  salary  of  the  Jailer.  Capps  v.  Adams 
County,  27  Neb.  360,  43  N.  W.  114.  We  are 
of  the  opinion,  therefore,  that  the  court  was 
clearly  right  In  rendering  a  Judgment  In 
favor  of  the  plaintiff  and  denying  the  motion 
for  a  new  trial. 

The  Judgment  of  the  circuit  court  and  or- 
der denying  a  new  trial  are  afflnned. 


DORSET  T.  OUNKLB. 

(Snpreme  Court  of  Soath  Dakota.    Oct  19, 

1904.) 

LnOTATIOnS— TOLLING     STATUTB— NEW     PBOU- 
I8»— PERSON    TO    WHOM    MADE. 

1.  Under  Rev.  Code  Civ.   Proc.   1903,  S  79, 
providing  that  no  acknowledgment  or  promise 


is  ■afficient  evidence  of  a  new  or  continuing 
contract  to  take  the  case  out  of  the  bar  of  the 
statute  unless  it  be  contained  in  some  writing 
signed  by  the  party  to  be  charged,  a  letter  from 
one  of  the  Joint  makers  of  a  note  to  the  other 
maker,  inclosing  a  draft  for  $100  payable  to 
him,  stating  that  this  was  the  $100  for  the  note, 
and  sent  in  reply  to  a  letter  from  him  saying 
that  be  could  settle  for  $100,  will  not  toll  the 
statute ;  any  acknowledgment  or  promise  there- 
in not  being  made  to  the  creditor  or  one  author- 
ized to  act  on  hii  behalf,  as  is  necessary. 

Appeal  from  Minnehaha  County  Court 
Action  by  Louise  B.  Dorsey  against  Fred 

W.  Gunkle.    Judgment  for  defendant    Plaln- 

tlfl  appeals.    Affirmed. 

U.  S.  G.  Cherry,  for  appellant  Klttredge^ 
Winans  &  Scott  for  respondoit 

FULLER,  J.  That  the  bar  of  the  statute 
of  limitations  has  been  removed  by  a  subse- 
quent written  acknowledgment  of  the  debt 
evidenced  by  a  promissory  note  upon  which 
tile  action  was  instituted,  is  the  only  ques- 
tion presented  by  this  appeal. 

In  addition  to  the  defense  of  usury  and  the 
statute  of  limitations,  the  defendant  alleges 
"that  he  has  paid  to  B.  P.  Helzer,  one  of  the 
makers  of  said  note,  a  sum  sufllclent  to  pay 
the  full  amount  lawfully  due  thereon,  with 
express  instruction  to  said  E.  P.  Eelser  that 
the  same  be  used  for  the  payment  of  said 
note,  and  alleges,  on  information  and  belief, 
that  said  note  has  been  fully  paid."  The  un- 
disputed evidence  shows  that  no  part  of  the 
note  has  ever  been  paid  by  either  party,  and 
that  the  foregoing  allegation  relates  to  a  re- 
mittance of  $100  inclosed  in  a  letter  written 
by  the  defendant  to  Helzer,  the  Joint  maker 
of  the  note  and  a  resident  of  Sioux  City, 
Iowa.  By  due  course  of  mail,  and  after  tha 
statutory  bar  had  become  effective,  this  let- 
ter was  sent  from  Sioux  Falls,  where  the  de- 
fendant resides,  to  Mr.  Heizer's  address  in 
Sioux  City,  but  he  never  acknowledged  the 
receipt  of  the  same,  and  apparently  failed  to 
inform  the  plaintiff  that  he  had  received  such 
remittance  and  communication  pertaining  to 
the  note.  Neither  the  letter  nor  the  draft 
made  payable  to  Helzer  was  produced  at  the 
trial  or  accounted  for,  but,  concerning  the 
same,  the  defendant  testified  on  cross-exam- 
ination in  part  as  follows:  "Q.  Did  you  in- 
struct him  to  apply  it  on  the  note?  A.  I 
stated,  'There  Is  the  $100  for  that  note'— not 
to  apply  it  on  the  note,  but  for  the  note.  Q. 
Do  you  remember  anything  else  you  said  in 
the  letter?  A.  No,  sir;  a  straight  business 
letter.  Q.  Did  you  tell  liim  to  send  your  let- 
ter or  deliver  your  letter  to  the  holder  of  the 
note?  A.  No,  sir,  I  sent  this  draft  on  a  letter 
from  him  stating  that  he  could  settle  for 
$100." 

By  the  enactment  of  the  following  provl- 
Bion,  our  Legislature  has  specified  what  la 
necessaiy  to  the  statutory  bar:  "No  acknowl- 
edgment or  promise  Is  sufficient  evidence  of 
a  new  or  continuing  contract  whereby  to 
take  the  case  *  •  •  out  of  the  operation 
of  this  chapter,  nnleaa  the  same  be  contained 
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in  some  writing  signed  by  the  party  to  be 
charged  thereby."  Section  79,  Bev.  Code  ClT. 
Proc.  1908.  If  the  new  or  continuing  con- 
tract mnst  contain  an  acknowledgment  of 
the  Indebtedness  or  promise  to  pay  the  same, 
and  be  signed  by  the  party  to  be  charged 
thereby.  It  Is  evident  that  no  such  Instm- 
ment  appears  in  the  record.  No  claim  la 
made  that  the  plaintiff  ever  authorized  Hei- 
zer,  the  joint  maker  of  the  note,  to  accept 
from  the  defendant  on  her  behalf  any  money, 
acknowledgment  of  the  indebtedness,  or 
promise  to  pay  the  same.  To  take  the  case 
ont  of  the  statute,  there  must  be  a  new  or 
contlBQlng  contract  signed  by  the  debtor,  and 
accepted  by  the  creditor  or  his  authorized 
agent.  Were  we  to  assume  that  an  acknowl- 
edgment or  promise  might  be  gathered  from 
the  record,  it  would  stiU  be  necessary  to  con- 
cede that  it  was  made  by  a  debtor  to  his  Joint 
obligor,  and  not  to  the  creditor  or  any  one 
aathorlzed  to  act  on  her  behalf.  Construing 
a  similar  statute  in  Hostetter  t.  HoUinger, 
117  Pa.  606,  12  Atl.  741,  in  conformity  with 
the  universal  doctrine^  that  court  say:  "To 
toll  the  bar  of  the  statnte,  a  promise  to  pay 
mnst  be  nneqnlvocal  and  al>80lute,  an  ac- 
knowledgment clear  and  definite  and  consist- 
ent wltb  such  a  promise,  and  in  either  case 
made  to  the  owner  of  the  right  of  action,  or 
to  his  agent  In  that  behalf."  The  following 
decLslons  are  directly  to  the  point  that  In  or- 
der to  constitute  a  new  or  continuing  con- 
tract the  acknowledgment  or  promise  must  be 
made  In  writing  to  the  creditor,  or  his  agent, 
over  the  signature  of  the  debtor,  and  be  di- 
rect and  nnqnallfied:  Pierce  v.  Merrill,  128 
Cal.  473,  61  Pac.  67,  79  Am.  St.  Rep.  63; 
Wacbter  ▼.  Albee,  80  ni.  47;  Nlblack  v.  Good- 
man, 67  Ind.  174;  Trousdale's  Adm'r  y.  An- 
derson, 9  Bush,  276;  Hnssey  ▼.  Klrkman,  95 
N.  C.  63;  Taylor  v.  Hendrie,  8  Nev.  243;  Sl- 
bert  v.  WUder,  16  Kan.  176,  22  Am.  Rep.  280. 
By  sleeping  upon  her  rights  plaintiff  confess- 
edly lost  her  remedy,  and  the  record  disclos- 
es no  acknowledgment  or  promise  sa£9clent 
to  take  the  case  out  of  the  statute. 
Ttie  Judgment  appealed  from  Is  afOrmed. 


MANITOBA  MORTG.  &  INV.  CO.,  lilmlted, 
V.  WEISS  et  al. 

(Supreme  Court  of  South  Dakota.     Oct  19, 
1904.) 

PATMENT  BY  CHECK  Of  THIKD  PEBSON— TBAHS- 

KISSIOM  FOB  COLLECTION!— NEGLIGENCE 

or   DBA  WEB— EFFECT. 

1.  A  creditor  received  in  payment  a  check  of 
a  third  person  drawn  on  a  bank  in  another 
town.  Tne  name  of  the  debtor  did  not  appear 
on  the  check.  The  creditor  did  not  attempt  to 
collect  It  until  five  days  after  receiving  it,  and 
by  reason  of  the  delay  the  check  was  not  paid, 
while  it  would  have  been  if  transmitted  for 
collection  on  the  day  following  its  receipt. 
Held,  that  the  negligence  of  the  creditor  in  not 
transmitting  the  check  for  collection  on  the  day 
following  its  receipt,  as  required  by  the  common 
law,  converted  the  check  into  an  absolute  pay- 


ment of  the  debt:  OIt.  Code  1903,  i  2266, 
exonerating  drawers  and  Indorsers  of  bills  oi 
exchange  not  presented  for  payment  within  10 
days  alter  they  could  be  trsLnsmitted  for  pre- 
sentment, not  being  applicable. 

Appeal   from   Ckcolt   Court,   Hutchinson 
County. 

Action  by  the  Manitoba  Mortgage  &  In- 
vestment Company  against  Adam  Weiss  and 
another.    From  a  Judgment  for  defendants, 
j  and   from   an  order  denying  a  mrw  trial, 
I  plaintiff  appeals.    Affirmed. 

j      Crawford  &  Taylor,  tat  appellant    French 
i  &  Orvla,  for  respondents. 

I  CORSON,  P.  J.  This  Is  an  appeal  from  a 
I  Judgment  In  favor  of  the  defendants  and  or- 
{  der  denying  a  new  trial.  The  case  was  tried 
'  to  the  court,  and  a  certain  special  Issue  was 
I  submitted  to  a  Jury.  Tbe  action  was  brought 
;  to  foreclose  a  mortgage  on  which  there  was 
I  a  balance  due  of  $318.60,  on  August  2,  1890. 
I  The  defendants  were  residents  of  Hutchln- 
i  son  county,  near  Scotland,  and  on  August  2, 
:  18B0,  they  applied  to  Lavender  &  Spannagel, 
I  a  firm  engaged  in  the  mercantile  business  In 
!  Scotland,  for  the  sum  necessaiy  to  pay  th^r 
I  note  and  mortgage,  which  had  previously 
!  been  deposited  with  that  firm  by  one  of  the 
'  defendants,  Adam  Weiss.  Mr.  Spannagel  In- 
,  formed  him  that  the  firm  did  not  have  the 
'  money  Jiist  then,  and  that  he  would  give  him 
a  check,  and  send  It  to  the  agents  at  Huron. 
I  Spannagel  then  wrote  a  check  on  the  Bank 
!  of  Scotland  for  the  sum  above  named,  in  fa- 
.  Tor  of  Kelly  &  Read,  the  agents  of  the  plaln- 
'  tiff  at  Huron,  and  signed  the  firm  name  of 
:  Lavender. &  Spannagel.  He  also  wrote  a  let- 
:  ter  to  Kelly  &  Read  inclosing  this  che<A,  ad- 
!  dressed  to  them  at  Huron.  The  check  and 
'  letter  wore  delivered  to  the  defendant  Weiss 
to  mall,  and  defendant  Weiss  deposited  this 
■  letter  in  the  post  office  at  Scotland.  On  the 
'  9th  day  of  August  the  check  was  deposited 
I  by  Kelly  &  Read  In  the  First  National  Bank 
i  of  Huron  for  collection.  This  bank  forward- 
;  ed  the  check  for  collection  on  August  11th, 
:  through  the  Sioux  National  Bank  of  Sioux 
'■  City.  It  was  presented  for  payment  at  the 
I  Bank  of  Scotland,  In  Scotland,  the  bank  upon 
:  which  It  was  drawn,  on  August  14th,  and 
I  payment  was  refused  for  want  of  funds  to 
'  the  (Tedit  of  the  drawers,  Lavender  &  Span- 
I  nagel  having  failed  on  the  12th  of  the  same 
i  month.  It  was  protested  for  nonpayment  on 
;  the  same  day.  Upon  the  9tb  Kelly  &  Read, 
\  the  agents  of  the  plaintiff,  wrote  to  Weiss 
~  a  letter  inclosing  the  note  and  mortgage,  to- 
gether with  a  coupon,  a  commission  note,  a 
Junior  mortgage,  and  a  discbarge  of  the 
same,  and  in  the  letter  says:  "¥our  $318.50 
pays  up  In  full.  We  will  forward  release  In 
a  few  days."  The  defendant  Weiss  did  not 
signal  the  check  as  indorser,  maker,  or  guaran- 
tor, and  hla  name  did  not  appear  upon  the 
check  in  any  manner. 

It  was  stipulated  at  the  trial:    (1)  That  a 
letter  properly  stamped  and  addressed  to  a 
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person  residing  at  Huron,  S.  D.,  If  mailed  at 
Scotland,  S.  D.,  during  the  forenoon  of  any 
business  day  during  the  month  of  August, 
1S90,  would,  by  due  course  of  mall,  have 
reached  Huron  on  the  first  business  day  fol- 
lowing said  mailing;  If  mailed  at  Scotland 
during  the  afternoon  of  any  business  day 
luring  the  month  of  August,  would  by  due 
course  of  mail  have  reached  Huron  on  the 
second  business  day  thereafter.  (2)  That  be- 
tween the  2d  day  of  August  and  the  13th 
day  of  August,  1800,  the  firm  of  Lavender 
&  Spannagel  deposited  in  the  Bonk  of  Scot- 
land the  sum  of  $3,637.41,  $217  thereof  be- 
ing deposited  on  the  12th  day  of  August, 
1890.  (3)  That  between  the  3d  day  of  Au- 
gust and  the  13th  day  of  August  1S80,  the 
firm  of  Lavender  &  Spannagel  drew  checks 
on  said  Bank  of  Scotland,  which  were  paid 
by  said  bank,  amounting  to  $3,175.75,  $125.- 
50  thereof  being  paid  on  the  12th  day  of 
August,  1880.  (4)  That  all  checks  drawn  on 
said  bank  by  said  Arm  of  Lavender  &  Span- 
nagel which  were  presented  for  payment  be- 
tween the  2d  day  of  August  and  12  o'clock 
noon  on  the  12th  day  of  August,  1800,  were 
paid  in  full  by  said  bank.  (5)  It  1b  admitted 
that  the  firm  of  Lavender  ft  Spannagel 
ceased  doing  business  on  the  afternoon  of 
the  12th  day  of  August,  1890,  their  entire 
stock  of  goods  and  other  property  being  lev- 
led  upon  that  day  by  the  sheriff  of  Bon 
Homme  county  under  execution  in  the  case 
of  T.  O.  Bogart  against  Lavender  &  Spanna- 
gel. The  Issue  submitted  to  the  Jury  was, 
on  what  day  did  Kelly  ft  Read  receive  the 
letter  Bzhlblt  B  and  check  for  $318.50  at 
Hunm,  S.  D.?  To  which  the  jury  answered 
that  the  check  was  received  at  Huron,  Au- 
gust 4,  1880.  This  finding  of  the  Jury  was 
adopted  by  the  court,  and  the  court  further 
finds  that  there  was  no  express  agreement  be- 
tween plalntifF  and  defendants  that  said 
check  should  be  received  In  full  payment  and 
satisfaction  of  the  indebtedness  due  and 
owing  on  said  note  and  mortgage.  From 
the  findings  the  coturt  concludes  that  the 
receipt  of  said  check  by  Kelly  &  Read  from 
the  defendant  Adam  Weiss  operated  at  the 
time  of  its  receipt  as  a  provisional  payment 
only  of  the  note  and  mortgage  described  in 
the  foregoing  findings  of  fact;  that  the  debt 
would  remain  until  discharged  by  the  pay- 
ment of  the  check,  or  by  such  dealing  with 
it  by  plalntlCC  or  Its  agents  as  would,  in  Judg- 
ment of  law,  convert  what  was  originally  a 
provisional  payment  into  an  absolute  one; 
that  the  plaintiff,  by  its  agents  holding  said 
check  from  the  4th  day  of  August,  1890, 
until  the  9th  day  of  Angnst,  1890,  was  guilty 
of  such  negligence  as  would  and  did,  in  Judg- 
ment of  law,  convert  the  provisional  pay- 
ment into  an  absolute  payment  of  said  note 
and  mortgage;  and  that  the  note  and  mort- 
gage sued  on  were  fully  paid  by  the  defend- 
ants before  the  commencement  of  this  action. 
It  is  contended  by  the  plaintiff  and  appel- 
lant that  the  court  erred,  in  making  its  con- 


clusions of  law,  in  finding  tliat  the  receipt 
of  the  check  by  Kelly  ft  Read  for  $318.60 
from  the  defendant  Adam  Weiss,  and  the 
holding  of  the  same  until  August  9,  1890, 
was  such  negligence  as  did  in  Judgment  of 
law  convert  the  provisional  payment  into 
an  absolute  payment  of  said  note  and  mort- 
gage, and  in  finding  that  the  note  and  mort- 
gage were  fully  paid  by  defendant  before  the 
commencement  of  the  suit  It  Is  further  con- 
tended by  the  appellant  that  the  case  is  gov- 
erned by  section  2256,  Civ.  C!ode  1903,  which 
reads  as  follows:  "If  a  bill  of  exchange  pay- 
able at  sight  or  on  demand,  without  interest. 
Is  not  duly  presented  for  payment  wltliln 
ten  days  after  the  time  in  which  It  conld, 
with  reasonable  diligence,  be  transmitted  to 
the  proper  place  for  such  presentment,  tlie 
drawer  and  Indoraers  are  exonerated  unless 
such  presentment  is  excused" — and  that  the 
check  in  question  was  in  law  a  bill  of  ex- 
change, and  was  in  fact  presented  witliin  tlie 
time  specified  In  the  above-quoted  section.  It 
will  be  observed  that  the  section  provides  that 
the  drawei-s  and  Indorsers  are  exonerated  In 
case  tlie  bill  shall  not  be  presented  for  pay- 
ment within  10  days  after  the  time  in  which 
it  could  with  reasonable  diligence  be  trans- 
mitted to  the  proper  place  for  such  present- 
ment Lavender  ft  Spannagel  were  the  dra^v- 
«rB,  and  the  check  was  drawn  payable  t» 
the  order  of  Kelly  ft  Read,  and  not  to  the 
defendant  Weiss.  We  are  of  the  opinion 
that  the  respondents  are  right  in  their  con- 
tention, and  that  the  section  of  the  Code 
above  quoted  has  no  application  to  the  case, 
and  that  It  must  be  controlled  by  the  rule 
as  established  by  the  common  law.  Under 
that  rule  we  are  of  the  opinion  that  the  court 
was  right  in  its  conclusions  of  law,  that  It 
was  the  duty  of  Kelly  &  Read  to  have  for- 
warded the  check  on  the  following  day  aft»- 
Its  receipt  for  presentment  and  collection. 
Had  they  so  forwarded  it,  presumptively  it 
would  have  been  presented  to  the  bank  for 
payment  not  later  tlian  the  10th  or  llth  of 
August,  when  it  seems  the  checks  of  Laven- 
der ft  Spannagel  were  paid  In  full  by  the 
bank.  At  common  law  the  drawee  of  the 
check  has  ontll  the  following  day  after  Its 
receipt  to  present  it  for  payment  as  between 
himself  and  the  drawer,  when  drawn  on  a 
bank  in  the  same  town  or  city  where  the 
check  Is  given  and  received.  When  drawn 
on  a  bank  In  a  different  place,  the  drawee 
has  the  same  time,  and  in  addition  thereto 
such  time  as  will  be  required  to  transmit  it 
to  the  place  of  payment  by  due  course  of 
mall.  Mohawk  Bank  v.  Broderick,  13  Wend. 
133,  27  Am.  Dec.  192;  Smith  t.  MUler,  43  N. 
Y.  171,  3  Am.  Rep.  680;  Simpson  v.  Pacific 
Mutual  Life  Ins.  Co.,  47  Gal.  585.  Tlie 
drawees  of  a  check,  in  the  absence  of  an  ex- 
press agreement  that  the  same  should  be 
received  as  payment,  may  still  recover  the 
amount  therein  specified  on  the  drawers  in 
case  the  check  is  duly  presented  and  dis- 
honored (Estey  ▼.  Blmbaum,  8  B.  D.  174,  68 
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N.  W.  290):  bat  whenever  fhe  fallnre  to  col- 
lect the  check  results  from  the  negligence  of 
the  drawees,  the  acceptance  of  the  check  con- 
sdtntes  payment,  and  this  doctrine  Is  appli- 
cable to  checks  and  notes  of  third  parties 
taken  In  payment  of  a  debt  not  signed  or  in- 
dorsed by  the  debtor  (KUpatrlck  r.  Home 
Building  &  Loan  Association.  119  Pa.  30,  12 
AU.  754;  Anderson  t.  Gill  [Md.]  29  AtL  627; 
25  L.  R.  A.  200,  47  Am.  9t  Rep.  402).  In 
the  former  case  the  Supreme  Court  of  Fenn- 
sylvanla.  speaking  upon  this  subject,  says: 
"It  cannot,  of  course,  be  claimed  that  the 
receipt  of  Beeby's  check  was  per  se  payment 
of  the  association's  claim.  It  is  well  settled 
that.  In  the  absence  of  an  agreement  to  the 
contrary,  a  check  or  promissory  note  of  ei- 
ther the  debtor  or  a  third  person,  received 
for  a  debt,  is  merely  conditional  payment — 
that  1b,  satisfaction  of  the  debt  if  and  when 
paid — but  that  acceptance  of  such  check  or 
note  implies  an  nndertaking  of  due  diligence 
in  presenting  It  for  payment  etc.  And  If 
the  party  from  whom  it  is  received  sustains 
loss  by  want  of  such  diligence  it  will  be  held 
to  operate  as  actual  payment"  In  the  lat- 
ter case  the  Suprome  Court  of  Maryland 
used  the  following  language:  "But  whilst  a 
check  drawn  bona  fide  on  a  banker  having 
fondfl  of  tile  drawer  la  prima  facie  payment 
if  accepted  as  cash  (Woodvllle  v.  Beed,  26 
Hd.  190),  still.  In  the  absence  of  an  express 
agreement  the  acceptance  of  a  check  of  ei- 
ther the  debtor  or  a  third  party  Is  in  (act 
mer^y  conditional  payment — that  Is,  satis- 
(kction  of  the  dsbt  if  and  when  paid  (Haines 
T.  Pearce,  41  Md.  221);  but  the  acceptance 
vt  Bocb  check  implies  an  undertaking  of  due 
diligence  in  presenting  it  for  payment  and 
if  the  party  from  whom  it  is  received  sus- 
tains loss  by  want  of  such  diligence  it  will 
be  held  to  operate  as  actual  payment"  See, 
also.  First  National  Bank  of  Meadville  v. 
Fourth  Naf  1  Bank  of  N.  T.,  77  N.  Y.  820,  88 
Am.  K^.  618;  Comer  v.  Dufour,  95  Oa.  376, 
22  a  £!.  543,  80  L.  R.  A.  800,  61  Am.  St  Rep. 

It  clearly  appears  from  finding  13  that  had 
the  check  of  Lavender  &  Spannagel  been  pre- 
sented for  payment  to  the  bank  at  Scotland 
within  the  time  it  should  have  been  pre- 
sented at  common  law  the  check  would  have 
been  paid.  The  failure  to  collect  the  check 
was  due,  therefore,  to  the  negligence  of  the 
agents  of  the  plaintiff  In  retaining  It  at  Hu- 
ron several  days  after  It  should  have  been 
forwarded  for  collection.  The  court  was 
clearly  right  therefore,  in  Its  conclusions  of 
law  that  the  plaintiff,  through  Its  agents, 
was  guilty  of  such  negligence  as  would  in 
Judgment  of  law  "convert  the  provisional 
payment  into  an  absolute  payment  of  said 
note  and  mortgage." 

It  is  contended  by  the  appellants  that  the 
court  should  have  directed  the  Jury  to  find 
upon  the  evidence  of  the  agent  Read  that 
the  check  was  not  received  at  Huron  until 
the  9tta  day  of  August  but  this  contention  la 


untenable.  The  question  was  one  of  fact 
for  the  Jury  and  the  court  Mut  Reserve 
Fund  Life  Ass'n  v.  Hamlin.  139  U.  S.  297, 
11  Sup.  Ct  614,  35  L.  Ed.  167;  Marston  v. 
Blgelow  (Mass.)  22  N.  E.  71,  5  L.  R.  A.  43; 
Fennypacker  v.  Capital  Ins.  Co.  (Iowa)  45  N. 
W.  408,  8  L.  R.  A.  236,  20  Am.  St  Uep.  395; 
Howard  v.  Daly,  61  N.  Y.  862,  19  Am.  Rep. 
2S6;  Briggs  v.  Hervey,  130  Mass.  186;  Hunt- 
ley V.  Whlttier,  106  Mass.  891,  7  Am.  Rep. 
536. 

The  finding  of  the  Jury  and  court  that  the 
check  was  received  at  Huron  on  the  4th  is 
sustained  by  preponderance  of  the  evidence, 
or  at  least  we  cannot  say  that  there  was  a 
preponderance  of  evidence  against  the  find- 
ing of  the  court 

Finding  no  orror  In  the  record,  the  Jadg- 
ment  of  the  circuit  court  and  order  denying 
a  new  trial  are  affirmed. 


METER  LAND  CO.  v.  PECOR. 

(Supreme  Court  of  South  Dakota.    Oct  19, 

1904.) 

SFXOina   FKRFOBHAKCK— AGBEEUENTS   TO    COH- 
VKT  BEAI.TT — C0KPI.ETENES8. 

L  An  instroment  redting  that  a  person  named 
has  paid  $50  for  a  tract  of  land  described,  "for 
nine  thousand  dollars  $JS,000  cash  and  the  bal- 
ance on  time  at  6  per  cent  500  payment  per 
year,"  and  signed  by  the  owner,  is  too  incom- 
plete to  authorize  a  decree  for  specific  perform- 


Appeal  from  (Circuit  Court  Brown  County. 

Action  by  the  Meyer  Land  Company 
against  A.  Fecor.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Campbell  &  Taylor,  for  appellant  L.  W. 
Crofoot  for  respondent 

FUIiLER,  J.  Specific  performance  of  the 
following  Instrument  was  decreed  in  the 
court  below,  and  the  defendant  appeals: 

"Received  of  Meyer  Land  Co.  the  sum  of 
fifty  dollars  for  the  south  half  84-123-63  and 
N.  B.  %  of  8-122-63  for  nine  thousand  dol- 
lars $6000  cash  and  the  balance  on  time  at  6 
per  cent  500  payment  per  year. 

"July  6,  1902.  A.  Pecor." 

The  back  of  the  instrument  contains  the 
following  instrument:  "Fifty  to  be  given 
back  if  parties  wont  take  it  without  the  fifth 
of  the  crop." 

Appellant's  prompt  refusal  to  convey  the 
premises  above  described  was  accompanied 
by  an  offer  to  return  the  $50  which  was  duly 
declined  by  respondent  and  thereupon  the 
same  was  deposited  to  the  credit  of  such  cor- 
poration in  a  bank  of  good  repute.  It  re- 
quires neither  scrutiny  nor  argument  to  dis- 
close that  the  foregoing  unilateral  memoran- 
dum is  lax  In  its  terms  and  lacks  mutuality 
of  obligation  because  respondent,  without  any 
fault  of  appellant  may  not  only  decline  to 
perform,  but  may  recover  the  $50  paid  unless 
some  stranger  to  the  contract  purchase  the 
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premises  npon  terms  that  are  undisclosed, 
with  the  exception  of  the  crop  reservation. 

There  Is  nothing  to  show  whete  the  instm- 
ment  was  written,  no  time  Is  fixed  for  Its  per^ 
formance,  and  the  same  Is  defective  in  the 
essential  partlcalar  that  the  term  of  credit 
is  not  specified.  True,  the  $3,000  deferred 
balance  Is  divided  Into  $600  payments,  to  be 
made  annually  after  the  first  falls  due  ac- 
cording to  terms  apparently  left  for  future 
determination,  and  the  phrase  "at  6  per 
cent,"  leaves  room  for  contention  between  the 
parties  as  to  the  time  when  the  interest  Is 
payable.  However,  the  most  fatal  objection 
to  the  Instrument  is  that  It  Is  entirely  silent 
as  to  whether  the  deferred  portion  of  the  pur- 
chase price  is  to  be  evidenced  by  promissory 
notes,  secured  or  unsecured,  and  the  fact 
that  respondent  tendered  sLz  $500  notes,  dat- 
ed July  5,  1902,  maturing  respectively  In  one, 
two,  three,  four,  five,  and  six  years,  and  se- 
cured by  a  mortgage  on  the  premises,  in  do 
manner  tends  to  cure  this  inherent  contrac- 
tual defect 

In  the  case  of  Johnson  v.  Plotner,  15  S.  D. 
108,  87  N.  W.  926,  we  affirm  the  doctrine  that 
courts  will  not  make  contracts  for  the  par- 
ties, and  quote  approvingly  from  Williams  v. 
Stewart,  25  Minn.  616,  as  follows:  "The 
agreement  here  was  for  the  conveyance  of 
land  at  the  price  of  $1,153.50,  with  Interest 
at  the  rate  of  12  per  cent  per  annum  from 
August  26,  1871,  $500  to  be  paid  within  one 
year,  upon  which  the  conveyance  was  to  be 
made,  and  a  mortgage  to  be  given  for  the  re- 
mainder of  tiie  purchase  money.  The  par- 
ties agreed  that  credit  should  be  given  for 
the  remainder,  but  the  terms  of  such  credit, 
whether  it  was  to  be  for  one,  five,  or  ten 
years,  do  not  appear.  That  was  evidently 
left  for  future  negotiations.  The  court  can- 
not supply  the  omission." 

In  Schmeiing  t.  Erlesel,  45  Wis.  825,  the 
court  say:  "The  contract  being  to  give  cred- 
it for  a  part  of  the  purchase  money,  and  the 
time  when  the  credit  should  expire  and  the 
money  become  payable  not  having  been  fixed 
by  the  parties,  we  thlulc  the  contract  is  too 
uncertain  or  incomplete  to  authorize  a  court 
of  equity  to  decree  its  performance." 

Potts  V.  Whitehead,  20  N.  J.  Eq.  65,  dis- 
closes a  written  contract  to  purchase  a-  farm, 
therein  described,  at  "$20  per  acre,  $500  to 
be  paid  on  the  execution  of  the  deed,  and  the 
balance  in  a  mortgage,  with  interest  at  6  per 
cent."  On  a  point  apparently  overlooked  by 
counsel  the  case  was  disposed  of  thus:  "The 
question  arising  from  want  of  designation  of 
any  time  when  the  great  bulk  of  the  consid- 
eration was  to  be  paid  was  not  raised  on  the 
argument  but  it  is  too  prominent  to  be  pass- 
ed without  notice.  It  is  a  substantial  and 
material  part  of  the  contract  The  value  of 
the  purchase  money  will  be  less  by  more  than 
$6,000,  if  the  payment  of  it  and  the  interest 
npon  it  were  deferred  for  ten  years,  than  if 
it  was  paid  In  cash  or  secured  by  mortgage, 
with  interest  payable  lialf  yearly.    This  was 


not  fixed  by  the  contract,  had  it  been  except- 
ed. It  was  open  for  negotiation,  and  it  is  a 
settled  principle  that  courts  of  equity  will 
not  enforce  a  contract  of  which  any  ma- 
terial part  has  to  be  settled  by  negotiation 
between  the  parties.  Tlie  bill  most  be  dis- 
missed." 

"In  order  to  obtain  tlie  specific  perform- 
ance of  a  contract  its  terms  should  be  so  pre- 
cise as  that  neither  party  can  reasonably 
misunderstand  them."  Colson  v.  Thompson, 
2  Wheat  (U.  S.)  336,  4  L.  Ed.  233. 

"The  form  of  the  agreement  required  by 
the  statute  of  frauds  is  not  material,  bat  it 
must  state  the  contract  with  reasonable  cer- 
tainty, BO  that  the  substance  of  it  may  t>e  un- 
derstood from  the  writing  itself,  without  hav- 
ing recourse  to  parol  proof."  Bailey  r.  Og- 
den  (N.  X.)  3  Am.  Dec.  509. 

It  Is  elementary  that  the  specific  perform- 
ance of  a  contract  is  decreed  as  a  matter  of 
favor  rather  than  a  strict  legal  right  and  if 
any  of  Its  material  terms  be  uncertain  sucdi 
extraordinary  relief  in  equity  must  be  witli- 
beld.  Pomeroy  on  Contracts,  S  169;  Homer 
T.  Woodland,  88  Md.  611,  41  AtL  1079;  Mc- 
Kibbln  V.  Brown,  14  N.  J.  Bq.  1. 

Upon  principle,  the  contract  here  sought  to 
be  enforced  Is  not  distinguishable  from  one 
which  is  optional  as  to  the  purchaser,  and 
expressly  recites  that  the  time  for  perform- 
ance, terms  of  credit  and  character  of  se- 
curity is  to  be  arranged  by  future  negotia- 
tioa    Nichols  V.  Williams,  22  N.  J.  Eq.  63. 

Thus  measured  by  the  fixed  rule  of  text- 
writers  and  the  adjudged  cases,  such  instm- 
ment  is  so  vitally  uncertain  that  its  enforce- 
moit  might  require  the  interpolation  of  ma- 
terial terms  never  contemplated  by  the  par- 
ties. The  view  we  have  taken  renders  un- 
necessary any  consideration  of  the  alleged 
questions  of  fraud  Involved  in  Its  procure- 
ment and  the  judgment  appealed  from  is  re- 
versed, with  the  direction  that  the  complaint 
b«  dismissed. 


PETERSON  et  al.  t.  OHRISTIANSON  et  al. 

(Supreme  Court  of  Soutli  Dakota.     Oct   19, 

1904.) 

NECESSABT    PASTIES— BianTS    OF    UEUBEBS    Ot 

BBLIOIOUS  COBPOBATION— COIf- 

rLICTIMO  EVIDENCE. 

1.  In  an  action  by  members  of  a  church  cor- 
poration composed  of  two  nationalities  to  re- 
strain other  members  from  preventing  plaintiffs 
from  occupying  tlie  church  edifice  one-half  of 
the  time  for  separate  religious  services,  as  pro- 
vided by  by-laws,  the  corporation  itself  is  not  a 
necessary  party. 

2.  Where  the  constitution  and  by-laws  of  a 
church  corporation  composed  of  monbeis  of  tw« 
nationalities  provide  for  alternate  use  of  the 
church  property  for  separate  services  by  mem- 
bers of  either  nationality,  members  of  one  na- 
tionality are  entitled  to  such  use  of  the  church 
property  without  application  to  the  corporate 
board  of  trustees  by  any  organized  portion  of 
the  corporate  stockholders  or  members. 

3.  Where  the  findings  are  sustained  by  evi- 
dence, though  conflicting;  the  evidence  wul  not 
be  reviewed. 
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Appeal  from  Circuit  Oonrt,  Lawrence 
Oounty. 

Action  by  John  Peterson  and  others  against 
Ole  Ghrlstlanson  and  others  to  restrain  de- 
fendants from  Interfering  with  plaintiffs'  use 
of  church  property.  BYom  a  Judgment  and 
order  denying  a  new  trial  on  findings  for 
plaintifCs,  defendants  appeaL    Affirmed.- 

Frawley  ft  Laffey,  for  appellants.  Thos. 
It.  Redlon,  for  respondents. 

CORSON,  P.  J.  This  Is  an  appeal  from 
Judgment  and  order  denying  a  new  trlaL  The 
case  was  tried  by  the  court  without  a  jury. 
The  complaint  in  the  action  was  demurred  to 
on  the  grounds:  (1)  That  it  appears  upon  the 
face  of  said  complaint  that  there  la  a  defect 
of  parties  plaintiff ;  (2)  that  it  appears  upon 
the  face  of  said  complaint  that  there  is  a  de- 
fect of  parties  defendant;  (3)  that  said  com- 
plaint does  not  state  facts  sufficient  to  con- 
Btitute  a  cause  of  action.  The  demurrer  was 
overruled,  to  which  ruling  the  defendants 
excepted.  Subsequently  the  defendants  an- 
swered the  complaint  by  leave  of  the  court, 
and  trial  was  had,  and  findings  of  fact  and 
conclusions  of  law  made  and  filed  by  the 
court,  and  a  Judgment  in  favor  of  the  plain- 
tiffs entered  thereon. 

It  is  contended  by  the  defendants  that  the 
court  erred  In  overruling  their  demurrer  to 
the  complaint,  and  this  question  will  be  first 
considered.  The  plaintiffs,  in  their  amended 
complaint,  state  their  cause  of  action  sub- 
stantially as  follows:  That  the  Scandinavian 
Lutheran  Church  is  a  corporation  duly  organ- 
ized and  existing  under  the  laws  of  liie  state 
of  South  Dakota;  that  the  members  of  said 
church  are  composed  of  two  nationalities, 
viz.,  Norwegians  and  Swedes;  that  the  plain- 
tiffs are  Swedes  and  the  defendants  are  Nor- 
wegians; that  on  or  about  the  1st  day  of  Sep- 
tember, 1896,  the  said  church  purchased  a 
lot  in  Lead  City,  together  with  the  church 
building  standing  thereon,  for  $1,500,  and 
that  the  purchase  money  for  the  said  pr<^ 
erty  was  mostly  paid  by  the  plaintiffs;  that 
article  No.  1  of  the  by-laws  of  said  corpora- 
tion provides  that,  "if  the  two  nationalities, 
Swedes  and  Norwegians,  of  which  this  cor- 
pwation  is  composed,  should  wish  to  call  a 
minister  separately,  then  the  church  shall  be 
used  every  Sunday  and  service  day  in  turn;" 
diat  on  or  about  the  12th  day  of  June,  1898, 
these  plaintiffs  became  desirous  of  calling  a 
minister  separately,  and  demanded  the  right 
to  use  said  church  in  turn  with  the  defend- 
ants, as  provided  in  said  by-laws,  but  that 
the  defendants,  who  belonged  to  the  Norwe- 
gian element  of  said  church,  took  entire  pos- 
session of  said  church  building,  and  excluded 
the  plaintiffs  therefrom,  and  refused  and  still 
refuse  to  allow  the  plaintiffs  to  have  the  use 
of  said  church  building  in  any  way  whatever, 
and  excluded  and  still  exclude  the  plaintiffs 
from  any  participation  in  the  use  of  said 
dinrdi;   that  the  plaintiffs  are  members  of 


said  chnrcb,  and  are  entitled  to  the  om  of 
said  churdi  in  turn  with  the  defmdants; 
that  the  plaintiffs  do  not  in  any  way  seek  to 
exclude  the  defendants  from  an  equal  use  of 
said  church  building,  and  plaintiffs  aver  that 
when  they  are  admitted  to  equal  privileges  in 
the  use  of  said  church  property  then  they  are 
ready  and  willing  to  bear  an  equal  proxwrtlon 
of  the  expenses  of  keeping  said  property  In 
repair;  that  the  puri>ose  for  which  the  plain- 
tiffs desire  the  use  of  said  church  prop^ 
erty  is  that  of  holding  religious  services 
therein;  that  they  have  employed  a  minister 
of  their  own  choosing,  and  by  reason  of  the 
wrongful  acts  of  the  defendants  in  excluding 
them  from  the  use  of  said  church  property 
plaintiffs  have  been  obliged  to  hire  other 
buildings  and  to  use  private  houses  in  which 
to  hold  their  religious  services.  V^herefore 
plaintiffs  demand  Judgment  that  they  are 
entitled  to  the  use  of  said  church  building 
and  property  for  religions  purposes  equally 
with  the  defendants,  that  the  defendants  and 
all  other  persons  be  restrained  from  exclnd- 
Ing  the  plalntltCs  from  the  use  of  said  prop- 
erty their  Just  proportion  of  the  time,  and 
that  said  restraining  order  may  be  made  per- 
petual. 

It  is  contended  by  the  appellants  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  it  affirm- 
atively appears  therefrom  that  the  plaintiffs 
and  defendants  are  members  of  a  corporation, 
to  wit,  the  Scandinavian  Lutheran  Church, 
and  that  said  corporation  Is  not  made  a  party 
plaintiff  er  defendant;  and  in  that  it  affirm- 
atively appears  from  the  complaint  that  this 
action  is  an  attempt  upon  the  part  of  certain 
members  of  a  corporation  to  control  the  af- 
fairs and  corporate  property  by  an  action  on 
the  part  of  plaintiffs,  as  members,  against 
the  defendants,  who  are  also  members,  there 
being  no  reason  shown  why  their  grievance, 
if  any  they  have,  cannot  be  remedied  by  the 
corporation  itself  through  its  regularly  con- 
stituted officers.  It  is  insisted  by  the  re- 
spondents that  the  title  to  the  church  prop- 
erty is  not  in  dispute  in  any  way;  no  inter- 
est of  the  corporation  is  at  stake;  that  the 
only  claim  on  the  part  of  the  plaintiffs  is  that 
the  persons  named  as  defendants  wrongfully 
prevented  the  plaintiffs  from  occupying  the 
church  one-half  of  the  time  as  provided  in 
the  by-laws  of  the  corporation,  and  conse- 
quently the  corporation  itself  was  not  a  nec- 
essary party,  either  plaintiff  or  defendant. 
We  are  inclined  to  adopt  the  theory  of  the 
plaintiffs.  It  will  be  observed  from  the  al- 
legations of  the  complaint  that  the  church 
corporation  •  embraces  two  nationalities, 
Swedes  and  Norwegians;  that  both  nation- 
alities contributed  funds  for  the  purchase  of 
the  church  property,  the  plaintiffs  claiming 
that  they  contributed  the  larger  share.  It 
will  be  further  observed  from  the  allegations 
of  the  complaint  that  the  by-laws  contemplate 
that  both  nationalities  might  at  some  time 
require  the  use  of  the  church  for  holding 
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separate  religious  serrlces.  It  clearly  ap- 
peara  that  the  Swedes  wished  to  call  a  min- 
ister separately;  that  they  were  prerented 
from  occupying  the  church  or  using  it  for 
their  religious  serTlces  by  the  defendants. 
The  corporation,  as  such,  through  Its  board 
of  trustees,  so  far  as  is  disclosed  by  the  com- 
plaint, took  no  part  In  the  controversy  be- 
tween the  two  factions,  and  hence,  in  our 
opinion,  the  corporation  was  not  a  necessary 
party,  either  plaintiff  or  defendant  It  Is 
true  that  ordinarily,  In  an  action  In  any  man- 
ner affecting  a  corporation,  the  corporation 
must  be  made  a  party  plalntlfl  or  defendant, 
or  It  must  affirmatively  appear  that  parties 
seeking  to  Institute  an  action  in  the  name  of 
the  corporation  must  have  first  applied  In 
good  faith  to  the  board  of  directors  of  the 
corporation  to  bring  the  action  to  redress  the 
injury  complained  of,  and  that  such  directors 
had  refused  upon  proper  demand  to  Institute 
such  action;  or  It  must  affirmatively  appear 
from  the  complaint  that  the  board  of  direct- 
ors, or  a  majority  of  them,  are  acting  In  col- 
lusion with  the  parties  alleged  to  have  com- 
mitted or  are  committing  the  Injurious  acts 
complained  of.  Loftus  et  aL  v.  Farmers' 
Shipping  Ass'n  et  al.,  8  S.  D.  201,  65  N.  W. 
107G;  Hawes  v.  Oakland,  104  U.  S.  450,  26 
L.  Ed.  827;  Am.  &  Eng.  Ency.  Law,  vol.  4, 
pp.  280-283;  Morawetz  on  Private  Corpora- 
tions, bo6k  1,  p.  243.  But  these  principles 
.have.  In  our  opinion,  no  application  to  this 
case,  as  the  wrongful  acta  of  the  defendants 
are  not  alleged  to  have  in  any  manner  in- 
jured or  affected  the  corporation,  or  deprived 
It  of  any  of  its  property,  and  the  acts  of 
which  the  plaintiffs  complained  are  not  al- 
leged to  have  been  the  acts  of  the  corporation, 
but  simply  of  the  Individual  defendants,  not 
resulting  in  injury  to  the  corporation,  but  to 
the  plaintiffs.  Taking  this  view  of  the  case, 
we  are  clearly  of  the  opinion  that  the  cor- 
poration, as  such,  was  not  a  necessary  party, 
either  as  plaintiff  or  defendant,  and  that  the 
ruling  of  the  court  in  overruling  the  demur- 
rer was  correct. 

The  defendants,  in  their  answer,  allege, 
among  other  tilings:  "That  th^  are  the  du- 
ly elected,  qualified,  and  acting  trustees  of 
the  Scandinavian  Lutheran  Church,  and  were 
such  elected  and  acting  trustees  thereof  at 
the  time  of  the  alleged  wrongful  acts  men- 
tioned In  plaintiffs'  complaint;  that  as  such 
trustees  these  defendants,  under  the  consti- 
tution and  by-laws  of  such  corporation,  are 
entitled  to  have  control  over  and  charge  of 
all  the  property  of  such  corporation.  Includ- 
ing the  church  bnildlng,  wherein  religious 
services  have  been  and  are  still  being  held 
on  regular  service  days;  that  no  application 
by  any  organized  portion  of  the  stockhold- 
ers or  members  of  such  corporation  for  al- 
ternate use  of  said  church  building  has  ever 
been  made  to  these  defendants  as  such  trus- 
tees, as  contemplated  in  the  constitution  and 
by-laws  of  such  corporation."  The  court 
find  that  the  said  church  was  a  corporation; 


that  the  membership  of  said  church  waa 
composed  of  two  nationalities,  Norwegians 
and  Swedes;  that  the  church  proper  was 
purchased  by  the  two  nationalities,  and  that 
a  large  amount  of  the  pm-chase  money  was 
paid  by  plalntflls.  The  court  further  find 
article  No.  1  of  the  by-laws  to  be  as  herein- 
before stated;  that  on  or  about  the  12th  day 
of  June,  1898,  the  plaintiffs  became  desirous 
and  wished  to  call  a  minister  separately  from 
the  defendants,  as  provided  by  said  by-laws, 
and  demanded  the  right  to  use  said  church  in 
turn  with  the  defendants,  and  that  the  de- 
fendants thereupon  took  entire  possession  of 
said  church  building,  and  excluded  the  plain- 
tiffs therefrom,  and  fastened  the  doors  of 
said  church,  and  refused  and  still  refuse  to 
allow  the  plaintiffs  to  have  the  use  of  said 
church  building  in  any  way  whatever;  that 
defendants  took  ijossession  of  the  records, 
books  of  proceedings,  and  all  matters  belong- 
ing to  said  church,  and  excluded  and  still  ex- 
clude the  plaintiffs  from  any  use  of  said 
church  building;  and  the  court  conclude: 
"(1)  That  the  plaintiffs  are  entiUed  to  the 
use  of  said  church  building  every  Sunday  and 
service  day  in  turn  with  the  defendants,  and 
that  plaintiffs  are  entitled  to  the  use  of  said 
church  building  one-half  of  the  time;  (2)  that 
the  defendants  and  all  other  persons  be  per- 
petually restrained  from  excluding  the  plaln- 
I  tiffs  from  the  use  of  said  church  the  Just  pro- 
I  portion  of  the  time  as  stated  in  the  preced- 
ing paragrraph."  Upon  these  flndlng^s  and 
conclusions  a  Judgment  was  duly  entered  In 
accordance  therewith.  Exceptions  were  tak- 
en to  the  findings  of  the  court  and  Its  con- 
clusions of  law,  and  a  motion  for  a  new  trial 
made  and  denied. 

It  is  contended  by  the  defendants  that  the 
corporation  owning  the  church  property  had 
a  board  of  trustees,  which  had  charge  and 
care  of  its  proper  use  under  the  constitution 
I  and  by-laws  governing  and  controlling  It. 
In  the  constitution  the  duty  of  the  board  of 
directors  is  not  clearly  defined.  It  is  requir- 
ed to  attend  to  the  business  atCalrs  of  the 
congregation,  and  to  protect  its  Interests;  but 
the  right  of  the  two  nationalities  to  call  a 
minister  separately,  and  each  to  use  the 
church  every  Sunday  and  service  day  in  turn, 
is  clearly  a^ven  by  the  by-laws.  It  is  pro- 
vided in  the  by-laws  that  the  Norwegian 
Synod  and  the  Swede  Augustana  Synod  are 
recognized  as  teaching  in  accordance  wltb 
article  2  of  the  constitution,  and  that  the  con- 
gregation shall  be  served  exclusively  by  min- 
isters from  the  above-named  synods.  It 
clearly  appears  from  the  evidence  that  the 
minister  selected  by  the  plaintiffs  belonged  to 
the  Swede  Augustana  Synod,  and  was  au- 
thorized by  that  synod  to  officiate  as  such 
minister.  The  plaintiffs  therefore  were  en- 
titled to  select  a  minister  and  to  the  use  of 
the  church  as  provided  In  article  1  of  the 
by-laws.  The  evidence  as  to  what  occurred 
between  the  plaintiffs  and  the  defendants  in 
regard  to  the  use  of  the  church  by  the  plain- 
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tiCb  Is  conflicting,  but  a  reasonable  condor 
sion  to  be  drawn  therefrom  is  that  the  plain- 
tiffs were  denied  the  right  to  nee  the  church 
for  religious  serrices  during  the  time  pre- 
scribed In  the  by-laws.  Without  taking  the 
time  to  review  the  evidence.  It  must  suffice 
to  say  that  the  flndings  of  the  court  w»e,  la 
our  opinion,  clearly  sustained  by  a  prepon- 
derance of  the  evidence.  This  being  so.  Its 
condnaiona  of  law  necessarily  followed,  and 
the  Judgment  is  clearly  sustained  by  the  flnd- 
ings and  evidence.  The  plaintiffs,  therefore^ 
whether  the  defendants  were  acting  as  trus- 
tees or  as  individuals,  were  entitled  to  the 
Judgment  entered  by  the  court  in  their  favor, 
aa  under  the  by-laws  the  plaintiffs  were  enti- 
tled to  the  nse  of  the  church  one-half  of  the 
time  for  religious  services,  as  therein  aped- 
aed. 

Finding  no  error  In  the  record,  the  Jndg- 
ment  of  the  court  below  and  order  denying 
a  new  trial  are  affirmed. 


JONBS  T.  CITY  OF  SIOTTX  FALLS. 
(Supreme  Court  of  South  Dakota.    Oct  19^ 

1904.) 

anxi  or  xxceftiors — ahbrdicxnt  on  affk^ 

— DEracnva  sidewalk — nkolioerck. 

1.  The  Supreme  Court  cannot  amend  a  bill 
il  exceptions,  or  determine  whether  respondent 
was  entitled  to  have  the  desired  matter  maerted 
therein. 

2.  The  existence  in  a  plank  sidewalk,  6  feet 
wide,  of  a  hole  17  inches  long,  7  inches  wide, 
and  2%  inches  deep,  where  one  of  the  planks 
had  broken  off  at  the  end  and  been  forced  down- 
ward, at  a  place  where  the  walk  had  been  re- 
paired 3  months  before,  and  to  which  the  at- 
tention of  no  witness  had  ever  been  called, 
thooKh  they  had  frequently  been  over  the  walk, 
is  not  enough  to  charge  the  dty,  which  had  no 
actual  notice  of  the  defect,  with  negligence. 

Appeal  from  Circuit  Court,  Minnehaha 
County. 

Action  by  Mary  J.  Jones  against  the  dl7 
of  Sioux  Falls.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed. 

Hosmer  H.  Kdtta,  for  appellant  DavlJ, 
Lyon  &  Oates,  for  respondent 

FULLER,  J.  Plaintiff  had  Judgment  ta 
flila  action  to  recover  damages  resulting  from 
hijarles  sustained  by  a  fall  on  a  sidewalk  al- 
leged to  be  defective,  and  the  defendant  ap- 
peals. 

At  the  time  of  settling  the  bill  of  excep- 
tions, counsel  for  respondent  asked  the  court 
below  to  Insert  therein  their  objection  and  ex- 
ception to  the  introduction  of  a  certain  ex- 
hibit received  In  evidence  on  appellant's  be- 
half. Sncb  regnest  being  denied,  a  similar 
application,  suppc^ed  by  affidavit,  is  made 
to  this  court,  with  the  suggestion  that.  In 
disposing  of  the  case,  the  same  be  considered 
as  a  part  of  the  bill  of  exceptions.  As  this 
court  is  without  Jurisdiction  to  change  the 

1 L  8««  Appeal  sad  Error,  ToL  t,  Ceot.  Dla.  {  2SU. 


record  certified  on  appeal,  we  can  neither 
grant  the  amendment  nor  determine  whether 
the  prevailing  party  may  rightfully  Insist  up- 
on having  the  bill  of  exceptions  contain  such 
matters.  Wright  v.  Lee,  10  S.  D.  203,  72  N. 
W.  895;  Hedlun  v.  Holy  Torror  Mining  Co., 
14  S.  D.  S69,  85  N.  W.  861. 

The  facts  disclosed  by  the  record  are  prac- 
tleally  undisputed,  and  in  substance  as  fol- 
lows: About  7  o'clock  in  the  evening  of 
January  24,  1903^  respondent  was  walking 
from  the  Merchants'  Hotel  in  SHoux  Falls  to 
her  place  of  residence  in  that  dty,  and  the 
fall  of  which  she  complains  occurred  on  a 
sidewalk,  6  feet  In  width,  and  at  a  point 
where  a  plank  had  been  broken  about  17 
Inches  from  the  end  and  forced  downward  to 
the  ground,  leaving  a  hole  of  about  that 
length,  which  was  6  or  7  Inches  wide  and  ZV^ 
inches  deep.  Respondent  was  unable  to  state 
whether  the  fall  was  occasioned  by  her  foot 
slipping  into  the  hole,  or  by  its  striking  what 
she  considered  to  be  a  slightly  elevated  por- 
tion of  the  plank.  She  had  frequently  passed 
over  this  walk,  but  had  never  noticed  this 
defect  until  she  had  fallen  and  sustained 
the  Injury  of  which  she  complains.  On 
cross-examination  she  testified:  "Q.  Had 
you  seen  the  hole  before?  A.  There  are  holes 
all  along  there.  I  didn't  particularly  notice 
this  hole  until  the  night  I  feU.  I  saw  it 
that  night  when  I  raised  up.  I  felt  there, 
and  I  was  close  to  It,  and  It  was  quite  misty, 
but  I  could  see  there  was  a  bole  there.  Q. 
Then  you  could  have  seen  it  before  you 
stepped  into  it;  it  was  light  enough?  A. 
No,  sir.  Q.  How  could  you  see  it  after  you 
stepped  In  it  better  than  yon  could  before? 
A.  I  was  not  looking  for  it  I  don't  think  I 
could  have  seen  the  hole  before  I  stepped  in- 
to It,  standing  up.  Q.  You  say  you  could 
see  it  after  you  fell  down?  A.  I  could  not 
Just  see  it  when  I  was  going  right  along.  I 
bad  a  veil  on,  and  I  could  not  see  it  until  af- 
ter I  fell.  I  had  to  get  close  down  to  it  and 
feel  and  see  the  best  I  could." 

Concerning  the  locus  in  quo,  as  it  appeared 
more  than  a  month  later,  the  husband  of 
respondent  testified  as  follows:  '1  live  on 
the  corner  of  Fourteenth  street  and  Sixth 
avenue— the  southwest  comer.  I  moved  onto 
that  place  the  latter  part  of  November  last 
year.  My  wife  was  injured  on  the  24tli 
of  last  January.  I  was  home  at  that  tlm& 
It  was  along  in  the  evening  when  she  was  In- 
jured. She  has  pointed  out  to  me  the  place 
where  she  got  injured,  the  fore  part  of 
March,  I  think.  It  was  on  Second  avenue. 
The  spot  was  between  Second  and  Third  ave- 
nues on  Twelfth  street,  on  the  north  side  of 
the  street,  38  feet  from  the  east  side  of  the 
crosswalk  on  Second  Avenue  ESast  There 
was  a  broken  plank  at  that  point  in  the  walk. 
There  was  17  inches  of  the  plank  broken  off, 
and  It  had  dropped  down  into  the  ground 
and  froze  in.  The  south  end  of  the  plank 
was  broken  off;  the  rest  of  the  plank  re- 
mained there  in  the  walk.    It  had  dropped 
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down  Into  the  ground  and  was  frosen  Into 
tbe  dirt.  That  end  was  bn^en;  the  other 
end  was  broken  off  kind  of  slanting.  It  was 
crossgralned  and  slanted  under.  It  left  a 
sharp  edge  on  the  part  that  was  left  on  tbe 
walk.  With  reference  to  the  walk,  the  sharp 
edge  was  about  one  Inch  or  two  above  the 
level.  It  left  a  sharp  edge  about  an  Inch  or 
two  above  the  level;  That  sharp  end  stuck 
Qp.  The  appearance  of  that  break  was  old. 
It  was  Imbedded  In  tbe  ground— frozen  In." 

Another  witness  whose  attention  was 
called  to  the  condition  of  the  walk  some  time 
after  the  Injtny  was  sustained  testified  in 
part  as  follows:  "The  end  of  the  plank  was 
broken  off  on  the  south  side  of  the  walk,  and 
the  plank  had  tipped  down  in.  The  other 
part  of  the  plank  remained  on  the  4  by  4, 
but  stuck  over  there  about  as  thick  as  your 
finger,  I  should  judge.  It  was  broken  under 
and  frozen  In  the  ground.  The  end  where  it 
was  broken  off  was  sharp,  and  stood  a  lit- 
tle bit  higher — I  don't  ttilnk  very  much.  It 
was  a  little  higher  than  the  walk  on  the 
other  side  of  it  The  hole  was  2%  inches 
deep.  The  part  that  bad  broken  off  the  south 
end  had  dropped  down  and  frozen  into  the 
gronnd— imbedded  in  the  ground.  The  way 
the  walk  ran  the  hole  was  the  width  of  the 
plank— 6  inches,  I  think.  The  walk  is  built 
(tf  2  by  6,  I  think— I  didn't  measure  it 
Cross-examination:  One  end  of  tbe  plank 
had  settled,  and  the  other  was  about  level 
with  the  walk— about  level  with  the  surface 
of  the  walk  each  side.  I  have  traveled  over 
this  walk  from  my  place  coming  to  town  a 
good  deal  of  the  time.  I  was  familiar  with 
the  condition  of  this  walk.  I  always  came 
up  on  the  south  side.  Q.  Who  showed  you 
this  break  in  the  walk,  the  first  you  saw  of 
it?  A.  Mr.  Jones  and  Mr.  Davis  were  exam- 
ining it  together  when  I  came  along.  That 
was  tbe  first  time  my  attention  was  called  to 
it  Q.  And  the  first  time  you  ever  saw  it? 
A.  I  might  have  seen,  but  did  not  pay  any 
attention  to  it  It  was  not  enou^  of  a 
break  to  call  my  special  attention  to  it  in 
traveling  over  It.  There  was  nearly  4%  feet 
of  walk  remaining  all  right,  undisturbed." 

Mr.  Nichols,  who,  in  obedience  to  the  di- 
rection of  the  street  commissioner,  repaired 
this  walk  late  in  the  month  of  October  imme- 
diately preceding  tbe  accident,  testified  that 
it  was  in  pretty  good  condition  at  that  time, 
and  that  all  holes  were  then  covered  by  nail- 
ing boards  one  inch  in  thickness  across  the 
entire  length  of  each  defective  plank.  He 
further  stated  that,  while  the  walk  was  old, 
he  found  but  three  breaks  in  it;  that  the  one 
where  the  Injury  occurred  was  not  there  at 
that  time;  and  that  none  of  the  planks  "were 
liable  to  be  brok«i  most  any  time  from  per- 
sons stepping  on  them  at  different  places." 

Mr.  Bushnell  testified  as  follows:  "I  am 
one  of  the  city  council,  and  a  member  of 
the  street  and  alley  committee.  I  remem- 
ber of  last  spring  examining  this  particu- 
lar walk.    I  foand  a  plank  broke  about  16 


inches  from  the  end,  and  lay  about  2  Inches 
from  the  top  of  tbe  other.  The  oonditloa 
of  the  walk  'north  of  it  was  in  good  shape. 
I  found  Just  that  break  in  it" 

Although  it  was  shown  that  this  walk  was 
situated  in  a  populous  portion  of  the  dty, 
and  in  almost  constant  use  by  many  of  the 
witnesses,  including  respondent  and  her  hus- 
band, the  broken  plank  about  which  they 
all  testified  had  never  been  noticed  prior  ta 
the  accident  and,  with  the  exception  of  re- 
spondent, it  was  seen  Sy  none  of  the  wit- 
nesses until  their  special  attention  was  di- 
rected thereto  several  weeks  later. 

The  court  having  overruled  appellant's 
motion  for  the  direction  of  a  verdict  made 
at  the  conclusion  of  all  the  testimony,  the 
following  instructions  were  requested  and 
refused.  "(1)  There  is  no  evidence  of  ac- 
tual notice  to  the  city  of  the  alleged  de- 
fect in  the  sidewalk,  and  no  snfBcient  evi- 
dence of  constructive  notice  as  would  ren- 
der the  city  liable  for  the  nonperformance  of 
its  duty  to  keep  the  said  walk  in  repair. 
(2)  You  are  further  instructed  that  there 
is  no  evidence  that  the  alleged  defect  in  the 
sidewalk,  where  the  plaintiff  claims  to  have 
fallen,  was  such  a  defect  as  would  require 
any  duty  on  the  part  of  the  city  to  repair." 

Where  the  evidence  is  undisputed,  its  suftl- 
dency  to  authorize  the  Jury  in  finding  a 
defendant  guilty  of  negligence  is  exclusively 
for  the  court  Bohl  v.  City  of  Dell  Rapids, 
15  S.  D.  619,  91  N.  W.  815.  As  the  effect 
of  such  a  charge  would  be  to  take  the  case 
from  the  Jury,  its  refusal  was  Justified,  un- 
less, as  a  matter  of  law,  appellant  was  en- 
titled to  have  a  verdict  directed  in  its  fa- 
vor. Cases  of  this  character  should  be  sub- 
mitted to  the  Jury,  provided  there  is  not 
an  entire  failure  of  proof  as  to  some  essen- 
tial issue,  or  the  uncontroverted  facts  and 
drcnmstances  are  susceptible  of  but  one  rea- 
sonable construction.  The  fact  that  so  many 
of  the  witnesses  were  entirely  familiar  with 
and  frequently  traveled  over  the  walk  in 
question  without  observing  the  broken  plank 
or  remembering  that  they  had  noticed  it,  un- 
til their  special  attention  was  directed  there- 
to long  after  the  accident  had  occurred,  is 
sufficient,  when  considered  with  other  facts 
and  circumstances,  to  Justify  the  iaference 
that  the  defect  was  slight,  and  insufficient 
to  suggest  danger  to  a  person  of  ordinary 
prudence.  A  municipal  corporation  Is  not 
an  Insurer  of  the  pedestrian  against  all  In- 
juries that  may  be  sustained  while  traveling 
upon  Its  sidewalks,  and  the  exercise  of  rea- 
sonable diligence  is  sufficient  to  discliarge 
every  obligation  imposed  by  law.  While  the 
walk  in  question  had  been  quite  ettensively 
used  for  several  years,  it  had  been  recently 
repaired,  so  that  Its  general  condition  at  the 
time  of  the  accident  was  not  such  as  to 
afford  reasonable  cause  for  apprehension 
that  pedestrians  would  be  Injured  thereon. 
No  claim  Is  made  that  the  city  had  actual 
notice  that  the  plank  had  been  broken  at 
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the  eaS,  and  tlie  Indispnted  evidence  tends 
to  abotr  tbat  the  defect  thus  occasioned  was 
not  dlacoverable  from  mere  oboervatlon. 

In  a  Mlcblgan  case  the  trial  court  inBtmct> 
ed  the  Jury  "that  It  was  the  duty  of  the  mn- 
nlclpallty  to  make  such  an  Inspection  of  side- 
walks aa  would  disclose  latent  defects,  if 
they  existed,"  and  on  appeal  the  point  was 
disposed  of  as  follows:  "Respecting  the  ordi- 
nary sidewalks,  there  Is  no  such  duty  of  sab- 
structnre  Inspection  as  Is  Imposed  in  case 
of  bridges  or  other  elevated  ways.  In  the 
absence  of  actual  notice,  mimlcipallties  are 
only  liable  for  such  defects  in  sidewalks 
as  are  apparent,  or  are  suggested  by  ap- 
pearances, or  which  are  disclosed  by  a  test 
In  the  nature  of  the  ordinary  use  of  such 
walks."  Hembling  t.  Grand  Rapids,  89  Mich. 
282,  68  N.  W.  310. 

In  Pennsylvania  the  court  say:  "A  mu- 
nicipality Is  not  obliged  to  seek  for  defects, 
but  It  must  be  vigilant  to  observe  them  when 
they  become  observable  to  an  officer  exer- 
dslng  a  reasonable  supervision."  Duncan 
T.  PtaUadelphla,  178  Pa.  560,  34  AU.  235,  51 
Am.  St  Bep.  780. 

The  beadnote^  fuRy  supported  by  the  opin- 
ion In  Ckwper  v.  City  of  Milwaukee,  87  Wis. 
45S,  72  N.  W.  1130,  is  as  follows:  "In  order 
to  charge  the  dty  with  liability  for  an  In- 
Jury  caused  by  the  defective  condition  of  a 
sidewalk  or  the  cover  of  a  coal  hole  there- 
in. It  must  have  had  either  actual  or  con- 
structive notice  thereof,  or  the  defect  must 
hsve  been  of  such  a  character  or  of  so  long 
standing  that  the  city  officers,  In  the  exer- 
cise of  ordinary  care,  must  be  presumed  to 
have  known  it." 

In  Bohl  V.  City  of  Dell  Rapids,  supra,  this 
court  iB  committed  to  the  doctrine  that:  "A 
municipal  corporation  Is  not  liable  for  every 
accident  that  may  occur  within  its  limits. 
Its  officers  are  not  required  to  do  every  pos- 
sible thing  that  human  energy  and  ingenuity 
can  do  to  prevent  the  happenings  of  acci- 
dents or  injuries  to  the  citizens.  The  law 
does  not  require  tbat  the  city  shall  do  more 
than  keep  its  streets  and  sidewalks  in  a 
reasonably  safe  condition.  The  obstructions 
or  defects  in  the  sidewalks,  to  make  the  cor- 
poration liable,  must  be  such  as  are  In  them- 
selves BO  dangerous  that  a  person  exercising 
ordinary  prudence  could  not  avoid  injury  in 
passing  them." 

In  a  case  where  it  was  undisputed  that 
the  dty  authorities  bad  knowingly  permit- 
ted a  depresflon  2^  inches  deep,  7  Inches 
wide,  and  2  feet  6  inches  in  length  to  remain 
in  the  center  of  a  flag  sidewalk  8  feet  wide 
for  a  period  of  4  years  prior  to  the  time  when 
plaintiff  stepped  Into  such  depression  and 
was  seriously  injured.  It  was  held  by  the 
New  Tork  Court  of  Appeals  that  defendant 
was  entitled  to  a  directed  verdict,  and,  in 
reversing  the  Judgment  appealed  from,  the 
court  say:  "There  are  very  few,  if.  any, 
atreets  or  highways  that  are  or  can  be  kept 


so  absolutely  safe  and  perfect  as  to  preclude 
the  possibility  of  accidents,  and  whetbo:  in 
any  case  ttie  municipality  has  done  its  duty 
mnst  be  determined  by  the  situation,  and 
what  men  knew  about  it  bef(H«,  and  not 
after,  an  accident.  Wben  the  defect  is  of 
such  a  character  that  reasonable  and  pru- 
dent men  may  reasonably  differ  as  to  wheth- 
er an  accident  could  or  should  liave  been 
reasonably  anticipated  from  its  existence  or 
not,  then  the  case  is  generally  one  for  the 
Jury;  but  when,  as  In  this  case^  the  defect 
Is  so  slight  that  no  careful  or  prudent  man 
would  reasonably  anticipate  any  danger  from 
Its  existence,  but  still  an  accident  happens 
which  could  have  been  guarded  against  by 
the  exercise  of  extraordinary  care  and  fore- 
sight, the  question  of  the  defendant's  respon- 
sibility is  one  of  law.  Assuming  that  the 
defendant's  officers  were  men  of  reasonable 
prudence  and  Judgment,  could  they,  In  the 
exercise  of  these  qualities,  have  anticipated 
this  accident  or  a  similar  one  from  the  exist- 
ence of  this  depression  In  the  walk?  They 
could  have  undoubtedly  have  repaired  it  at 
very  little  expense,  but  the  omission  to  do 
so  does  not  show  or  tend  to  show  that  they 
were  negligent,  unless  the  defect  was  of  such 
a  character  that  a  reasonably  prudent  man 
would  anticipate  some  danger  to  travelers  on 
the  walk.  If  not  repaired.  If  the  existence  (tf 
such  a  defect  Is  to  be  deemed  evidence  of 
negligence  on  the  part  of  the  dty,  then  there 
is  scarcely  any  street  in  any  dty  that  is  rea- 
sonably safe  within  the  rule,  and,  when 
accidents  occur,  the  municipality  must  be 
treated  practically  as  an  insurer  against  ac- 
cidents In  its  streets.  The  law  does  not  pre- 
scribe a  measure  of  duty  so  impossible  of 
fulfillment,  or  a  rule  of  liability  so  unjust 
and  severe.  It  imposes  upon  municipal  cor- 
porations the  duty  of  gruardlng  against  such 
dangers  as  can  or  ought  to  be  anticipated  or 
foreseen  In  the  exerdse  of  reasonable  pru- 
dence and  care.  But  whdn  an  acddent  hap- 
pens by  reason  of  some  slight  defect  from 
which  danger  was  not  reasonably  to  be  an- 
ticipated, .and  which,  according  to  common 
experience,  was  not  likely  to  happen,  it  is 
not  chargeable  with  negligence."  Beltz  v. 
City  of  Yonkers,  148  N.  Y.  67,  42  N.  B.  401. 
The*  view  above  expressed  is  fully  sustained 
by  the  following  authorities  cited  in  the  opin- 
ion: Hubbell  T.  Yonkers,  104  N.  T.  434,  10 
N.  B.  858,  68  Am.  Rep.  622;  Hudt  v.  Mayor, 
etc.,  109  N.  Y.  134,  16  N.  B.  320;  Ooodfellow 
T.  Mayor,  etc.,  100  N.  Y.  16,  2  N.  B.  462; 
Clapper  v.  Town  of  Waterford,  131  N.  Y.  382, 
80  N.  B.  240;  Craighead  y.  Brooklyn  City  R. 
R.  Ca,  123  N.  Y.  381,  26  N.  B.  387;  Lane  v. 
Tovm  of  Hancock,  142  N.  Y.  610,  37  N.  B. 
473. 

Viewed  In  the  light  most  favorable  to  re- 
spondent, the  evidence  is  insufficient  to 
charge  the  municipal  authorities  with  negli- 
•gence  in  the  performance  of  an  official  duty, 
and  the  motion  (or  a  directed  verdict  at  the 


Digitized  by 


Google 


46 


101  NORTHWESTERN  REPORTER. 


(8.  a 


close  of  an  the  evidence  should  have  been 
granted. 

The  Judgment  appealed  from  U  reversed, 
and  a  new  trial  ordered. 


PAITLTON  V.  KKBISHR. 

(Supreme  Cktnrt  of  Sontfa  Dakota.    Oct  19, 

1004.) 

OSAI.    I.BA8B— TKSU    BEOIRRINO    III     inTUBK— 
STATUTE   OF  FRAUDS— CORSTEUCTTION. 

1.  Under  Rev.  Civ.  Code  1003,  {  1238,  subd.  B, 
providing  that  an  agreement  for  the  leasing  oi 
real  estate  for  a  longer  iMrlod  than  one  year  ia 
invalid  unless  the  same,  or  some  note  or  memo- 
randum thereof,  be  in  writing,  an  oral  lease  ot 
real  estate  for  one  year  for  a  term  beginning 
a  day  or  two  in  the  future  ia  valid. 

Appeal  from  Circolt  Court,  Minnehaha 
County. 

Action  by  Marlon  O.  Paulton  against  Her- 
man P.  Krelser.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Wlnsor  &  McNaughton,  for  appellant 
Klttredge,  Winans  &  Scott  for  respondent 

FULLER,  J.  Plaintiff,  who  brought  this 
action  to  recover  possession  of  certain  Sioux 
Falls  real  property  used  by  the  defendant  as 
a  drug  store,  appealed  from  a  Judgment  dis- 
missing her  complaint  and  from  an  order 
overruling  a  motion  for  a  new  trial.  The 
evidence  shows,  and  the  court  found,  that  re- 
spondent is  the  surviving  partner  of  the  firm 
of  Fred  Krelser  &  Son,  who  occupied  the 
premises  under  a  tease  executed  in  writing 
by  appellant  for  the  full  term  of  one  year 
from  and  after  the  1st  day  of  May,  1002. 
Fred  Krelser,  the  senior  member  of  the  firm, 
died  on  the  1st  day  of  April,  1003,  and  a  day 
or  two  prior  to  the  expiration  of  the  lease, 
appellant,  with  full  knowledge  of  sncb  fact, 
made  an  oral  contract  with  respondent  by  the 
terms  of  which  the  latter  was  to  continue  to 
occupy  the  premises  for  a  term  of  one  year 
from  May  1,  1003,  at  the  same  monthly  rent- 
al as  that  paid  by  the  firm,  and  appellant 
thereupon  agreed  to  execute,  as  soon  as  con- 
venient, a  written  lease  containing  the  same 
terms  and  conditions  as  the  partnership  lease 
under  which  respondent  was  then  in  posses- 
sion, and  by  the  terms  of  which  $52  rent'  was 
payable  monthly  in  advance  for  and  during 
the  entire  period  of  12  months.  After  re- 
spondent had  promptly  paid  the  |52  due  May 
1,  1003,  and  appellant  had  receipted  therefor 
in  full,  he  caused  a  notice  to  quit  to  be  serv- 
ed, which  respondent  disregarded,  and  still 
remains  In  possession,  tendering  the  rent 
agreed  upon,  and  depositing  the  same,  with 
due  notice,  in  a  bank  of  good  repute,  on  the 
1st  day  of  each  month.  While  other  points 
are  presented  by  counsel,  a  proper  decision 
of  the  case  requires  no  more  than  the  con- 
struction of  certain  provisions  of  section  1238 
of  the  Revised  Civil  Code  of  1003,  commonly 
known  as  the  "statute  of  frauds,"  and  which 
are,  so   far  as  essential,  as  follows:    "The 


following  contracts  are  invalid  unless  the 
aame  or  some  note  or  memorandum  thereof, 
be  in  writing  and  subscribed  by  the  party  to 
be  charged,  or  by  his  agent:  (1)  An  agree- 
ment that,  by  its  terms,  is  not  to  be  perform- 
ed within  a  year  from  the  making  thereof. 
•  •  •  (5)  An  agreement  for  the  leasing 
for  a  longer  period  than  one  year,  or  for  the 
sale  of  real  property,  or  of  an  interest  there- 
in." In  strict  conformity  with  every  re- 
cital of  the  unexpired  written  lease  for  one 
year,  the  minds  of  the  parties  met  upon  all 
the  terms  and  conditions  of  an  oral  contract 
for  the  leasing  of  the  premises  for  another 
year,  commencing  a  day  or  two  later,  and 
the  validity  of  such  parol  agreement  for  a 
period  no  longer  than  one  year  is  Uie  exact 
question  to  be  decided.  As  section  1236  of 
tiie  act  expressly  declares  that  "all  contracts 
may  be  oral  except  such  as  are  Bpeclally  re- 
quired by  statute  to  be  In  writing,"  and  the 
manifest  purpose  of  subdivision  6,  i  1238, 
was  to  remove  from  the  operation  of  the  in- 
validating provision  leases  which  do  not  ex- 
ceed a  term  df  one  year's  duration,  the  inter- 
polation of  the  phrase  "from  the  making 
thereor*  would  be  wholly  unwarranted,  and 
contrary  to  the  intention  of  the  Legislature. 
Hence  an  essential  requisite  of  an  oral  agree- 
ment for  the  leasing  of  land  Is  that  the  dura- 
tion of  the  specified  term  shall  not  exceed 
one  year  from  the  time  the  tenure  is  to  be- 
gin, and  that  such  a  lease  cannot  be  fully  per- 
formed within  one  year  from  the  time  it  was 
made  and  entered  into  by  the  parties  has  no 
tendency  to  render  the  same  nugatory  and 
void.  Manifestly,  the  expression,  "for  a 
longer  term  than  one  year,"  relates  to  the 
duration  of  the  term,  and  the  omission  of  the 
phrase,  "from  the  making  thereof,"  shows  an 
intention  not  to  invalidate  a  parol  lease  of 
laud  for  a  term  of  one  year  to  commence  at  a 
date  subsequent  to  the  making  thereof.  Id 
construing  a  similar  statute  It  is  said  by  the 
New  York  Court  of  Appeals  that :  "The  tim« 
between  the  making  of  the  lease  and  its  com- 
mencement in  possession  is  no  part  of  the 
term  granted  by  it.  The  term  is  that  period 
which  is  granted  for  the  lessee  or  tenant  to 
occupy  and  have  possession  of  the  premises. 
It  is  the  estate  or  interest  which  he  has  in 
the  land  Itself  by  virtue  of  the  lease  from  the 
time  It  vests  In  possession.  When,  therefore, 
our  statute  speaks  of  a  lease  for  a  term  not 
exceeding  one  year,  and  of  a  contract  for  a 
lease  for  a  period  not  longer  than  one  year, 
it  has  reference  to  the  time  toi  the  tenant  to 
possess  and  occupy  the  premises,  and  does 
not  Include  any  previous  or  intermediate 
time.  A  lease,  therefore,  for  the  term  of  one 
year,  may  as  well  be  made  to  commence  at  a 
future  day  as  at  the  time  of  making  It" 
Young  V.  Dake,  6  N.  Y.  463,  55  Am.  Dec.  356. 
That  court  still  adheres  to  the  doctrine  that 
an  oral  agreement  for  a  future  term  not  ex- 
ceeding one  year  is  valid,  and  that  the  estate 
does  not  begin  with  the  contract  but  with  a 
future  period.    Among  the  cases  holding  un- 
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der  corresponding  statntea  that  a  lease  for  a 
term  of  one  year  may  be  made  to  commence 
at  a  fntore  date  just  as  well  as  tbe  day  when 
made  are  the  following:  Sobey  y.  Brlabee, 
20  Iowa,  105;  Whiting  t.  Ohlert,  62  Mich. 
462,  18  N.  W.  219,  50  Am.  Hep.  265;  Stein- 
inger  t.  WUliamB,  63  Ga.  475.  In  the  well- 
reasoned  case  of  Becar  t.  Fines,  64  N.  Y.  618, 
a  tenant  nnder  snch  a  lease  as  the  one  be- 
fore OS  songht  to  avoid  the  payment  of  rent 
on  the  gronnd  that  a  parol  agreement  for  m 
year's  lease,  to  begin  In  the  future,  is  not  en- 
forceable, and,  although  he  had  never  gone 
Into  possession,  and  the  landlord  made  no  at- 
tempt to  relet  the  premises,  he  was  held  lia- 
ble for  the  aggregate  amount  of  one  year's 
rent. 

No  reasonable  doubt  exists  as  to  the  accu- 
racy of  the  view  taken  by  the  trial  court,  and 
the  Judgment  appealed  from  la  affirmed. 


WARE  T.  HALL. 
(8npi«m«  Court  of  Michigan.     Oct  26,  1004.) 

BOia»3TKA.I>— VACANT  LOI^— OCCtTPANOT. 

1.  Where  plaintiff,  who  was  a  widow  all  of 
wboee  children  were  married,  purchased  a  va- 
cant lot,  which  for  three  years  she  used  onlv 
for  the  raising  of  vegetables,  being  without  suf- 
ficient means  to  erect  a  house,  there  was  no 
occupancy  sufficient  to  entitle  her  to  claim  the 
lot  as  a  homestead. 

Ai>peal  from  Clrcalt  Court,  Berrien  Coun- 
ty, in  Chancery ;  Orville  W.  Ooolidge,  Judg& 

Bill  by  Mary  Jane  Ware  against  Charles 
W.  Hall  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

The  object  of  this  bill  Is  to  cancel  an  exe- 
cution levy  made  upon  a  vacant  lot  in  Ben- 
ton Harbor,  which  complainant  claims  as  a 
homestead.  The  sole  question  presented  by 
the  record  is  whether  she  had  taken  suffi- 
cient steps  to  establish  and  maintain  this  lot 
as  a  homestead.  She  formerly  lived  In  Kal- 
amazoo, where  she  owned  a  lot  and  a  small 
house,  in  which  we  may  infer  (though  it  does 
not  clearly  appear  upon  the  record)  that  she 
lived.  In  September,  1809,  she  sold  that 
house  and  lot  for  $375,  out  of  which  she  paid 
a  mortgage  upon  them  for  $250.  She  then 
moved  to  Benton  Harbor,  where  some  of  her 
children  were  living.  While  living  there 
with  her  son  she  purchased  the  lot  in  ques- 
tion, for  which  she  paid  $150.  She  is  a 
widow  having  four  children,  all  of  whom  are 
married.  She  testified  that  they  contributed 
a  little  towards  her  support  Subsequently 
she  rented  a  honse  of  the  defendant,  failed 
to  pay  the  rent,  and  he  brought  suit  therefor, 
obtained  a  Judgment,  and  levied  upon  this  lot 
in  June,  1903.  The  lot  was  vacant  when  pur^ 
chased,  and  was  never  occupied  by  her  In 
any  other  manner  or  for  any  other  purpose 
than  to  raise  some  vegetables  upon  It  during 
the  summer.     It  does  not  appear  that  It  was 

1 1.  Sm  Homastsad,  vol.  26,  Cent  Dig.  {  SO. 


fenced.  Her  son  set  out  two  small  maple 
trees  for  her  in  front  of  the  lot,  but  not  at 
her  request  She  afterwards  paid  him  40 
cents  apiece  for  them.  There  were  also  two 
or  three  peach  trees  upon  the  lot  She  had 
no  money  with  which  to  build  a  honse  or 
even  to  pay  her  rent  She  never  made  any 
plans  for  building,  and  testified  that  the  rea- 
son was  that  she  was  too  poor. 

Harris  S.  Whitney,  for  appellant  John 
J.  Sterling,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  Where 
one  buys  a  piece  of  land  with  the  intention 
of  soon  thereafter  erecting  a  building  there- 
on for  the  sole  purpose  of  a  homestead,  there 
is  reason  in  holding  that  such  land  comes 
within  the  protection  of  the  Constitution  as 
a  homestead,  and  that  he  will  have  a  reason- 
able time  in  which  to  erect  the  building. 
That  Is  not  this  case.  For  three  years  and 
a  half  complainant  had  owned  this  lot  It 
could  not  exist  indefinitely  as  a  homestead  In 
her  intention  alone.  Something  must  be 
done  within  a  reasonable  time  towards  mak- 
ing it  such  a  homestead.  There  was  no  such 
occupancy  as,  under  any  of  the  decisions  cit- 
ed, has  been  held  to  constitute  a  homestead. 
From  her  own  testimony  there  was  no  imme- 
diate or  remote  prospect  that  she  could  erect 
a  house.  She  testlfled  that  her  son,  who  was 
a  carpenter,  said  that  some  time  when  he 
got  able  he  would  erect  a  honse  on  the  lot 
and  give  it  to  her.  That  was  the  only  pros- 
pect she  had.  The  facts  were  entirely  dif- 
ferent in  the  cases  relied  upon.  Reske  v. 
Reske,  61  Mich.  541,  16  N.  W.  895,  47  Am. 
Rep.  584;  DeviUe  v.  Widoe,  64  Mich.  693,  81 
N.  W.  6SS,  8  Am.  St  Rep.  852;  Mills  T. 
Hobbs,  76  Mich.  126,  42  N.  W.  1084;  Corey 
v.  Waldo,  126  Mich.  706,  86  N.  W.  122. 

Corey  v.  Waldo  comes  nearest  to  sustain- 
ing the  plaintiff's  contention.  But  in  that 
case  the  defendant  and  his  wife  were  "pro- 
ceeding as  rapidly  as  circumstances  would 
permit"  to  convert  a  homestead,  which  had 
been  condemned  by  the  city  of  Detroit  for 
the  purpose  of  opening  a  street,  into  another 
homestead  composed  of  the  lot  which  had 
been  levied  upon.  Mr.  Waldo  was  able  to 
erect  buildlngB  thereon  as  a  homestead,  and 
we  held  that  the  reasonable  time  for  him  to 
carry  that  intention  into  effect  by  tfie  occu- 
pancy which  the  Constitution  and  law  re- 
quire had  not  expired.  Here  the  nalied  ques- 
tion is.  Can  one  utterly  insolvent,  without 
any  ability  to  earn  money  sufficient  even  to 
support  herself,  without  any  prospect  of  get- 
ting money  to  erect  a  building  thereon,  hold 
land  indefinitely  as  a  homestead?  To  so 
hold  would  be  in  direct  opposition  to  the 
language  of  the  Constitution  and  the  law, 
which  require  ownership  and  occupancy  conk. 
bined.  In  all  the  cases  cited,  except  possibly 
Corey  ▼.  Waldo,  there  were  some  acts  of  oc- 
cupancy. Intention  without  occupancy  can- 
not create  a  homestead,  for  the  Constitution 
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require!  occapancy  as  well  as  Intention. 
There  must  be  some  acta  which,  coupled  with 
the  intention,  constitute  the  necessary  occu- 
pancy. 

Decree  reversed  and  bill  dismissed.    The 
other  JusticeB  concurred. 


HIRSH  et  al.  T.  FISHBR  et  aL 
<Supreme  Court  of  Michigan.     Oct.  26,  1904.) 

ACTION  ON  ACCOUNT— KVIDENCK— ADMISSIBIL- 
ITY—PABTNEBSHIP— JUDGMENT— JUSTICES  OF 
THE  PEACE — CEBTIOKABI — BEHKABINO — POWXB 

OP  ciBcurr  coubt  —  bfecial  appbabancx  — 

EVFBCT — ATTOBNETS  —  ADTHOBITT  —  PBOOF — 
STATUTES— SECUBITT   FOB   COSTS— BBBOB. 

1.  Where  the  record  on  appeal  shows  a  writ 
of  error  and  a  return,  accompanied  by  a  cer- 
tified transcript  of  the  proceedings  of  the  cir- 
cuit court,  including  the  return  of  the  justice 
of  the  peace  before  whom' the  action  was  com- 
menced to  a  writ  of  certiorari  issued  by  the 
drcnit  court,  objection  by  defendants  to  any 
Irregolarity  in  notifying  them  of  any  of  the 
proceedings  is  waived. 

2.  Cir.  Ct  Rule  18,  authorizing  drcnit  courts 
to  extend  the  time  for  the  application  for  a  new 
trial,  rehearing,  or  such  other  steps  as  may  be 
necessary  to  obtain  a  rehearing  or  a  review, 
includes  the  power  to  grant  a  renearing  on  cer- 
tiorari. 

3.  Where  partners  are  sued  before  a  justice, 
and  only  one  is  served'  with  process,  the  validity 
of  a  judgment  for  plaintiff  rendered  in  such 
action  is  not  affected  merely  by  want  of  service 
on  the  other  defendants,  under  Comp.  Laws,  { 
840,  providing  that,  if  process  is  issued  against 
two  or  more  persons  jointly  indebted,  and  is 
personally  served  on  either,  the  judgment,  if  in 
lavor  of  plaintiff,  shall  be  against  all  the  de- 
fendants as  If  all  had  been  served  with  process. 

4.  Where  joint  debtors  are  sued  before  a  jus- 
tice of  the  peace  on  the  theory  of  the  existence 
of  a  partnership  between  them,  a  spedal  ap- 
pearance by  one  of  the  defendants  to  have  the 
proceedings  dismissed  on  the  ground  that  he  was 
not  a  copartner  is  not  equivalent  to  a  plea  in 
abatement  requiring  replication  and  proof  by 
plaintiff  to  meet  it. 

5.  In  an  action  brought  in  a  justice  of  the 
peace  court  against  partners,  an  affidavit  served 
with  the  summons  to  the  effect  that  defendants 
were  justly  indebted  to  the  plaintiffs  in  a  cer- 
tain sum  as  a  balance  due  tor  |;oods  sold  and 
delivered  was  admissible,  though  it  did  not  state 
that  affiant  was  agent,  attorney,  or  boolilseeper 
for  plaintifEs. 

6.  In  an  action  brought  in  a  justice  of  the 
peace  court  against  partners,  only  one  of  whom 
was  served  with  process,  to  recover  an  alleged 
balance  due  on  account  for  goods  sold  and  de- 
livered, oral  testimony  that  the  defendant  who 
was  servpd  bargained  for  the  goods,  that  they 
were  accepted  and  used  by  defendants,  and  were 
not  paid  for,  is  admissible. 

7.  In  an  action  brought  in  a  justice  of  the 
peace  court  by  nonresident  plaintiffs  it  appear- 
ed that  one  of  the  defendants  was  present  and 
that  all  of  them  were  represented  by  counsel  on 
the  return  day.  No  objection  was  made  to  the 
appearance  of  counsel  before  the  justice,  and, 
while  plaintiffs  did  not  file  security  for  costs, 
counsel  for  plaintiffs  said  to  defendants'  coun- 
sel that,  if  he  desired  security  for  costs,  he 
would  procure  a  surety,  but  defendants'  counsel 
made  no  reply.  On  the  case  being  talsen  to  the 
circuit  court,  security  for  costs  was  furnished 
on  defendants'  motion.  Held,  on  error  to  the 
drcnit  court,  that  the  failure  to  give  security 
for  costs  in  the  justice's  court  was  not  cause  " 
for  reversal  of  a  judgment  for  plaintiffs  in  the 
justice's  court. 


8.  Comp.  Laws,  I  762,  relating  to  actions  be- 
fore justices  of  the  peace,  provides  that  author- 
ity to  appear  as  attorney  may  be  either  written 
or  verbal,  and  shall  be  i>roved  in  all  cases  where 
requested  by  the  opposite  party,  or  where  the 
opposite  party  shall  not  appear,  ffeld,  that 
proof  of  authority  is  unnecessary,  unless  de- 
manded, where  joint  debtors  were  sued,  and  one 
of  them,  with  his  attorney,  remained  in  the 
courtroom  throughout  the  trial,  without  ob- 
jecting to  the  appearance  of  oounad  for  plain- 
tiff. 

Brror  to  Circuit  Court,  Mason  County; 
Aaron  Y.  McAlvay,  Judge. 

Action  by  Sol  J.  Eirsb  and  others  against 
William  Fisher  and  others.  Judgment  of  the 
circuit  court  reversing  a  Judgment  for  plaln- 
tUCs,  and  plalntlflB  bring  error.    Reversed. 

Fitch  &  Reek,  for  appellants.  V.  A.  Fitch 
(A.  A.  Keiser,  of  counsel),  t<x  appellees. 

HOOKER,  J.  Plaintiffs  commenced  this 
action  by  summons  Issued  by  a  justice  of  the 
peace.  Judgment  was  rendered  in  favor  of 
the  plaintiffs,  and  the  defendants  removed  the 
cause  to  the  circuit  court  by  certiorari,  wher« 
the  judgment  was  affirmed.  A  motion  for 
rehearing  was  afterward  granted,  which  re- 
hearing resulted  in  a  reversal  of  the  Judg- 
ment of  the  Justice  and  the  entry  of  a  Judg- 
ment in  favor  of  the  defendants  for  costs. 
Tbe  plaintiffs  have  brought  the  case  to  tills 
court  by  writ  of  error. 

The  return  of  the  Justice  shows  that  the 
summons  described  the  defendants  as  co- 
partners doing  buslneBs  under  the  name  of 
Etsher  Bros.,  and  the  officer's  return  states 
that  he  served  the  wilt  upon  "E^her  Broth- 
ers, a  copartnership,  by  delivering  to  Wil- 
liam Fisher,  one  of  said  copartners,  a  copj," 
etc.  The  plaintiffs  appeared  by  attorney 
upon  tbe  return  day  of  the  summons,  and  de- 
fendants appeared  specially  by  attorney,  and 
moved  to  quash  the  proceedings  on  the 
grounds  that  William  Fisher  was  not  a  co- 
partner, and  of  no  proper  service  of  the  sum- 
mons; also  that  the  affidavit  proving  tbe 
claim,  served  with  the  summons,  did  not 
state  that  tbe  affiant  was  agent,  attorney,  or 
bookkeeper  of  the  plaintiffs.  This  motion  to 
quash  being  denied,  plaintiffs  declared  orally, 
and  defendants  refused  to  plead  or  take  fur- 
ther part  in  the  case.  After  an  interval  the 
Justice  proceeded  to  try  the  cause,  both  coun- 
sel being  present;  also  defendant  WlUlam 
Fisher.  Testimony  was  introduced  by  read- 
ing the  affidavit  attached  to  the  summons, 
and  Mr.  Reek,  attorney  for  the  plaintiffs, 
was  sworn  as  a  witness.  He  stated  that 
"William  Fisher,  of  Fisher  Brothers,  told 
him  [the  witness]  that  he  [WUllam  FUher] 
bargained  for  the  goods  declared  upon;  that 
they  were  accepted  by  the  defendants,  and 
used  in  their  stock  at  their  store,  and  were 
not  paid  for."  At  this  Juncture  counsel  re- 
newed the  motion  to  quash,  offering  an  affi- 
davit In  support  of  it,  the  substance  of  which 
was  that  William  Fisher  was  not  a  member 
of  the  firm  of  Fisher  Bros.;  that  he  was  a 
bankrupt;  but  had  not  yet  received  his  dls- 
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charge  In  bankruptcy.  The  plaintiffs  object- 
ed to  this  motion  upon  the  ground  that  de- 
fendants had  appeared  speciallj  and  refused 
to  plead,  and  for  other  reasons.  Other  tes- 
timony was  introduced  by  the  plaintiffs,  and 
Judgment  was  rendered  in  favor  of  the  plaln- 
tlfTs  and  against  the  defendants  for  $64  dam- 
ages and  $3  costs. 

Among  the  errors  alleged  in  tlie  affidavit 
for  certiorari  are  the  following,  via.:  The 
Justice  erred:  "(1)  In  trying  the  cause  on 
the  return  day,  and  before  service  was  had 
upon  two  of  the  defendants."  "(6)  In  receiv- 
ing In  evidence  the  affidavit  Sled  as  proof  of 
claim.  (7)  In  deciding  that  the  evidence  of- 
fered was  sufficient  to  make  a  case  against 
Fisher  Bros."  "(12)  In  not  requiring  a  non- 
resident plaintiff  to  give  secorlty  for  costs." 
"(14)  In  rendering  Judgment  for  the  plain- 
tiffs, when  it  was  not  shown  that  Henry 
Reek,  who  appeared  for  the  plaintiffs,  had 
authority  to  do  so.  (15)  In  rendering  a  Judg- 
ment In  the  face  of  the  fact  that  the  Fishers' 
uncontradicted  affidavit  showed  that  Wil- 
liam Fisher  was  a  bankrupt  his  case  pend- 
ing in  a  federal  court,  and  that  he  was  not 
a  copartner  In  the  firm  of  Fisher  Bros."  The 
other  assignments  of  error  are  either  cov- 
ered t^  the  foregoing  or  abandoned. 

Before  the  cause  was  heard  in  the  circuit 
court,  on  motion  of  the  defendants'  counsel, 
security  for  costs  was  ordered  and  filed. 
Upon  April  17,  1903,  the  Judgment  was  af- 
firmed by  a  Judgment  duly  entered.  On  April 
21,  1S03,  a  stay  was  ordered  for  the  purpose 
of  giving  an  opportunity  for  a  motion  for 
new  trial,  etc.,  the  time  to  make  the  same 
being  extended  to  the  first  day  of  the  suc- 
ceeding term.  On  June  16,  1008,  such  mo- 
tion was  made,  and  it  was  granted  on  June 
27,  1903,  exception  being  duly  taken.  On 
July  7th  the  case  was  again  heard,  and  upon 
January  25,  1904,  the  Judgment  of  the  Justice 
was  reversed,  defendants  obtaining  a  Judg- 
ment to  that  effect,  and  for  costs. 

Counsel  for  the  defendants  raise  the  pre- 
liminary question  that  the  case  Is  not  prop- 
erly before  us,  and  therefore  should  not  be 
considered.  We  find  a  vfrrlt  of  error  and  a 
return,  accompanied  by  a  certified  transcript 
of  the  proceedings  shown  by  the  files  and 
records  of  the  circuit  court,  which  include 
the  return  of  the  Justice.  The  case  has  been 
beard  without  objection,  and,  if  defendants 
have  not  been  properly  notified  of  any  of  the 
proceedings,  we  most  treat  the  irregularity 
as  waived. 

The  first  point  to  be  considered  is  the  va- 
lidity of  the  order  granting  a  rehearing  and 
the  subsequent  Judgment  of  reversal.  We 
know  of  no  authority  holding  that  the  power 
of  a  court  to  grant  new  trials  does  not  In- 
clude a  rehearing  upon  certiorari.  This  mo- 
tion was  made  under  a  seasonable  order  "ex- 
tending the  tfine  for  the  application  for  new 
trial,  rehearing,  or  such  other  steps  as  might 
be  necessary  to  obtain  a  rehearing  or  a  re- 
view." We  are  of  the  opinion  that  circuit 
101  N.W.— 4 


court  rule  18  covers  hearlng^s  upon  certiorari, 
and  that  the  motion  in  this  case  was  in  com- 
pliance with  the  rule. 

The  other  questions  relate  to  proceedings 
before  the  Justice.  The  record  shows  that 
only  one  of  the  defendants  was  served  with 
process,  and  the  only  appearance  is  said  to 
have  been  special  for  the  purpose  of  a  mo- 
tion to  quash.  The  Justice  so  understood  it 
and  acted  upon  such  understanding.  It 
seems  to  have  been  the  theory  of  plaintiffs' 
coimsel  that  the  service  upon  the  copartner 
was  a  service  upon  them  all,  and  Utat  h'e 
might  treat  them  all  as  before  the  court  upon 
proof  of  such  a  service.  He  appears  to  have 
taken  Judgment  against  all  upon  such  an 
understanding,  but  It  does  not  follow  that 
the  Judgment  Is  erroneous  for  that  reason. 
Actions  are  brought  against  individuals  as 
such,  and  each  has  a  right  to  be  served  with 
process  before  be  is  subjected  to  imprison- 
ment or  loss  of  property  in  consequence.  But 
when  Joint  debtors  are  sued  before  a  Justice 
of  the  peace,  and  all  are  not  served  with 
process,  Judgment  is  rendered  against  all,  as 
was  done  in  this  case.  See  Comp.  Laws,  | 
840.  In  this  case  William  Fisher  was  sued 
with  others  as  a  Joint  debtor.  He  only  was 
served  with  process.  The  Justice  had  Juris- 
diction to  try  the  case,  and  did  try  it  and 
his  Judgment  was  not  void  for  want  of  serv- 
ice on  the  other  defendants. 

Counsel  for  William  Fisher  appeared  spe- 
cially, and  sought  to  have  the  proceedings 
dismissed  upon  the  ground  that  he  was  not 
a  copartner.  Counsel  say  that  this  was 
equivalent  to  a  plea  in  abatement  under 
Fisher  V.  Northrop,  79  Mich.  288,  44  N.  W. 
610,  7  L.  R.  A.  629;  that  plaintiff  should 
have  filed  a  replication,  and  offered  proof 
upon  this  question.  Had  the  defendant  cho- 
sen to  appear,  one  of  the  questions  upon  the 
trial  might  have  been  whether  he  was  in 
fact  a  copartner  and  Joint  debtor  as  charged, 
and  another  whether  he  was  a  bankrupt  dis- 
charged from  this  obligation.  As  to  the  lat- 
ter question  the  burden  of  proof  would  have 
been  upon  him,  and  as  to  the  former  there 
is  evidence  In  the  record  making  a  prima 
facie  case  of  partnership.  So,  if  we  were  to 
treat  this  as  a  proper  appearance  and  idea,  . 
we  should  be  compelled  to  sustain  the  finding 
of  the  Justice.  The  affidavit  filed  was  not 
plea  and  evidence  also.  See  Jewell  v.  La- 
moreaux,  90  Mich.  165.  We  are  of  the  opin- 
ion that  the  affidavit  served  with  the  sum- 
mons and  oral  evidence  made  a  prima  facie 
case  for  plaintiffs,  and  that  they  were  ad- 
missible; the  latter  question  being  one,  how- 
ever, not  usually  considered  upon  certiorari, 
where  there  Is  evidence  properly  admitted 
sufficient  to  make  a  prima  fade  case. 

It  is  said  that  the  Judgment  should  be  re- 
versed because  security  for  costs  was  not 
required  by  the  Justice,  and  for  the  fm-ther 
reason  that  plaintiffs'  counsel  offered  no  evi- 
dence of  his  authority  to  appear  and  prose- 
cute the  case.    William  Fisher  was  present. 
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and,  according  to  the  record,  all  of  the  de- 
fendants were  represented  by  counsel  on  the 
return  day.  No  objection  was  made  to  "the 
appearance  of  counsel  before  the  justice,  and, 
while  the  plaintiffs  did  not  file  security  for 
costs,  counsel  for  plaintiffs  then  and  there 
said  to  defendants'  counsel  that  If  he  desired 
security  for  costs  he  would  step  Into  an  office 
near  by  and  obtain  a  Mr.  Stray  to  Indorse  his 
name  on  the  docket  as  such,  but  defendants' 
counsel  made  no  reply,  and  the  matter  ap- 
pears to  have  dropped.  Security  was  subse- 
quently furnished  In  the  circuit  upon  defend- 
ants' motion.  We  think  this  sufficient  to 
justify  a  Judgment  of  affirmance. 

The  affidavit  for  certiorari  alleges  that  de- 
fendant Fisher  and  his  attorney  remained  in 
the  courtroom  throughout  the  trial,  and  that 
no  proof  Tras  offered  to  show  the  authority 
of  plaintiffs'  attorney.  The  return  of  the 
justice  Is  silent  upon  the  subject  The  stat- 
ute (section  762)  provides:  "(762)  Sec.  57. 
The  authority  to  appear  as  attorney  for  any 
party  may  be  either  written  or  verbal;  and 
such  authority  shall  be  proved  by  the  attor- 
ney or  other  competent  testimony.  In  all 
cases  where  requested  by  the  opposite  party, 
or  where  the  opposite  party  shall  not  ap- 
pear." We  are  of  the  opinion  that  this 
should  not  have  a  technical  construction. 
William  Fisher,  the  defendant  served,  did 
appear — 1.  e.,  he  was  present  with  counsel 
throughout  the  trial — and  be  caused  a  mo- 
tion to  be  made  in  the  case,  which  he  now 
says  should  be  given  the  effect  of  a  plea. 
No  objection  was  made  to  the  appearance  of 
counsel  for  plaintiffs.  Defendant  William 
Fisher  did  appear  in  the  sense  of  being  pres- 
ent. We  think  that  was  an  appearance  with- 
in the  meaning  of  the  statute,  and  hence 
proof  was  unnecessary  unless  demanded. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  that  of  the  Justice  affirmed. 
Judgment  will  be  entered  accordingly.  The 
other  Justices  concurred. 


STODDARD  et  al.  v.  SAGINAW  BUILDING 
&  LOAN   ASS'N. 

(Supreme  Court  of  Michigan.    Oct  26,  19M.) 

BUII.DING    AND    LOAN    ASSOCIATIONS— LOANS— 

COHPETITIVE    BIDDINO— EVIDBNCK— SUF- 

nCIENOT— ADVERTISEMEN1>— FBAUD. 

1.  In  a  suit  against  a  building  and  loan  asso- 
ciation for  an  accounting  and  a  discharge  of 
mortga^s  executed  by  complainant,  which  had 
been  foreclosed,  and  to  set  aside  sales  made 
thereunder,  on  the  ground  that  the  mortgages 
were  usurious,  evidence  examined,  and  held  to 
show  that  there  was  no  competitive  bidding  at 
the  time  the  loans  were  made,  as  requirea  by 
law. 

2.  Where  there  was  evidence  that  the  secre- 
tary of  a  building  association  made  persistent 
elTorts  to  induce  an  owner  of  land  to  borrow 
money  of  the  association  on  the  ground  that  he 
could  borrow  the  money  at  less  than  the  rate 
of  interest  he  was  then  pa.ving,  and  furnished 
him  with  advertising  matter  stating  that  a  bor- 
rower could  pay  bis  loan  by  paying  only  56  i>er 


cent  of  the  amount  borrowed,  and  complainant 
testified  that  the  secretary  stated  that  it  would 
be.  economy  to  borrow  from  the  association,  it 
cannot  be  urged  that  this  was  mere  opinion,  and 
not  a  representation  by  which  the  borrower 
should  not  have  been  misled. 

Appeal  from  Circuit  Court,  Saginaw  Coun- 
ty, in  Chancery;  Byron  A.  Snow,  Judge. 

Suit  by  Walter  &  Stoddard  and  another 
against  the  Saginaw  Building  &  Loan  Asso- 
ciation of  Saginaw,  Mich.  Decree  for  com- 
plainants, and  defendant  appeals.    Affirmed. 

Nathan  S.  Wood,  for  appellant  W.  E. 
Crane  and  George  C.  Ryan,  for  appellees. 

HOOKER,  J.  Defendant's  brief  states 
that  on  November  1,  1890,  Walter  Stoddard 
took  13  sliares  of  Its  stock,  and  that  on  No- 
vember 10,  1890,  he  borrowed  money  on 
10  of  these  shares,  bidding  2G^  per  cent 
premium  for  the  loan,  and  that  on  Novem- 
ber 24,  1890,  be  bid  27%  per  cent  for  an 
additional  loan;  that  on  February  13,  1803, 
he  made  another  loan,  upon  four  other  shares 
of  stock,  bidding  27^  per  cent  It  states 
further  that  he  paid  upon  these  loans  a 
total  of  11,528.17,  paying  regularly  until  No- 
vember 21,  1900,  when  default  In  payments 
began.  On  July  30th  the  stock  was  can- 
celed, and  credited,  and  foreclosure  of  the 
mortgages  given  by  the  complainants  to  se- 
cure said  loans  was  ordered  by  defendant's 
board  of  directors.  Defendant  claims  that  it 
had  paid  taxes  upon  the  premises  for  five 
years,  for  which  it  had  a  lien.  It  there- 
upon proceeded  to  foreclose  by  advertise- 
ment and  bid  in  the  parcels  upon  Febru- 
ary 8  and  15,  1902,  respectively.  A  short 
time  after  the  foreclosure  sales  the  com- 
plainants filed  the  bill  in  this  case,  claiming 
that  they  were  Induced  to  make  the  mort- 
gages by  the  fraudulent  representations  of 
defendant's  secretary,  that  the  contract  was 
usurious,  and  that  they  had  paid  more  than 
was  by  law  due,  and  prayed  for  an  account- 
ing and  a  surrender  and  discharge  of  the 
mortgages.  The  defendant  answered,  and 
a  hearing  was  had,  proofs  being  taken  in 
open  court  The  records  show  that  Walter 
Stoddard  testified  that  he  resided  in  Sagi- 
naw, and  bought  a  home  of  one  Burrows, 
giving  him  a  mortgage  for  a  portion  of  the 
purchase  price,  drawing  Interest.  He  sub- 
sequently received  a  letter  from  Mr.  Fowler, 
defendant's  secretary,  stating  that  he  had 
ascertained  that  there  was  a  mortgage 
against  the  home  of  the  witness  on  a  con- 
tract, and  that  defendant  would  help  hitn 
out  by  letting  him  have  money  on  a  bet- 
ter basis  than  that  upon  which  he  was  then 
getting  it  The  witness  received  many  sucb 
letters  before  paying  any  attention  to  theui. 
He  finally  saw  Fowler,  and,  according  to 
his  testimony.  Fowler  represented  to  him 
that  by  taking  stock  with  defendant,  ac- 
cording to  their  plan,  the  loan  would  not 
cost  more  than  7  per  cent,  interest  and  tho 
stock  would  mature  In  eight  years  or  less. 
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Fowler  sent  talm  tbe  pampblet  issued  by  tbe 
defendant,  wblqh  purports  to  explain  tbe 
method  of  business,  and  contains  an  illus- 
tration of  results  by  showing  an  Imagi- 
nary loan  to  John  Brown.  Fowler  had  sev- 
eral iDterrlewa,  and  complainant  Walter  Stod- 
dard finally  concluded  to  place  the  loan 
with  defendant  He  was  Instructed  to  at- 
tend a  meeting,  and  did  so.  He  found  a 
number  of  men  about  a  table,  probably  di- 
rectors. Fowler  was  there,  and  took  him 
outside,  and  told  him  that  bids  less  than 
26^  per  cent  would  not  be  accepted;  also 
that  high  bids  were  adTantageous  to  the 
borrower,  because  tbey  lessened  the  amount 
to  be  paid  on  the  stock.  Fowler  afterwards 
arose  In  the  meeting,  and  said  that  the  as- 
sociation bad  some  money  to  loan,  and  asked 
for  bids.  Stoddard  bid  26^  per  cent,  and 
no  one  else  bid,  so  It  was  struck  off  to  bim. 
He  testified  that  on  the  other  occasions  no 
form  of  bidding  was  had,  but  be  was  told 
that  he  could  have  it  tbe  same  as  before. 
This  state  of  facts  was  not  admitted.  On 
tbe  contrary,  defendant  sought  to  prove  that 
tbe  secretary  did  not  represent  that  the 
stock  would  be  paid  up  in  eight  years,  or 
that  tbe  cost  of  the  loan  would  be  less  than 
7  per  cent,  and  claims  that.  If  such  repre- 
sentations were  made,  they  were  mere  mat- 
ters of  opinion.  They  also  sought  to  show  by 
tbe  deposition  of  Fowler  that  be  did  not 
tell  tbe  complainant  that  bids  less  than 
26^  per  cent  would  not  be  accepted,  and 
that  tbe  loans  were  sold  upon  competitive 
bidding.  Several  directors  testified  upon  this 
subject,  and  the  records  of  the  meetings  In 
iiuestlon  were  read  Iri  evidence.  The  learned 
circuit  Judge  who  heard  the  cause  found 
tbat  tbe  allegations  of  the  bill  were  sus- 
tained, and  that  the  complainants  were  en- 
titled to  the  relief  prayed.  Upon  the  ac- 
counting he  found  that  tbe  mortgages  were 
fully  paid  upon  the  commencement  of  the 
foreclosures.  Including  interest  at  7  per  cent 
computed  semiannually,  but  that  there  was 
equitably  due  to  tbe  defendant  the  sum  of 
$31-1.71  for  taxes  and  Interest.  The  sales 
were  canceled,  and  complainants  required  to 
pay  tbat  snm,  failing  in  which  the  prem- 
ises were  to  be  sold.  Costs  were  given  to  the 
complainants,  and  tbe  defendant  has  ap- 
pealed. 

Tbe  circuit  judge  evidently  gave  credence 
to  the  testimony  of  Walter  Stoddard.    The 
testimony  is  not  without  corroboration  as 
to  the  practice  of  the  defendant  with  re- 
lation to  bids.    Section  7  of  the  by-laws  in  | 
force  at  tbe  time  and  for  some  time  after- 
wards provided  that  the  "board  of  direct-  i 
ors  shall  have  power  to  fix  the  minimum 
rate  of  premium  at  which  money  on  hand  i 
shall  be    sold,"   and   Fowler  testified   that  j 
he  told  Stoddard  that  25  per  cent  was  con-  '. 
sidered  a  fair  premium  among  associations.  | 
One  or  more  of  the  directors  testified  that  i 
it  was  never  sold  at  less  than  25  per  cent.  ' 
and  at  the  time  of  Stoddard's  transactions  | 


there  was  a  rule  that  25  per  cent  should 
be  the  minimum  premium.  Several  wit- 
nesses testified  to  being  present  at  tbe  meet- 
ings when  complainant  bid  for  bis  loans, 
and  gave  it  as  their  opinion  that  there 
was  competitive  bidding,  but  upon  cross- 
examination  it  was  made  to  appear  that 
they  bad  no  recollection,  and  based  their 
opinion  solely  upon  the  minutes  of  the  meet- 
ings produced  on  the  trial.  The  minutes  of 
the  meeting  of  Novomber  lOtb  show  two 
loans  at  26^  per  cuuC.  and  two  at  27  per 
cent  Tbey  state:  "Money  offered  for  sale 
and  sold  to  Lydia  Goodby  on  21  shares  at 
26^  per  cent,  Walter  S.  Stoddard  on  10 
shares  at  26^  per  cent,  Henry  A.  Hare 
on  10  shares  at  27  per  cent,  Lyman  J. 
Perkins  on  1  share  at  27  per  cent  Com.  on 
L.  J.  Perkins  loan  reported  approving  loan. 
Mr.  Vincent:  I  move  that  loan  be  approved 
subject  to  favorable  report  of  attorney.  Mr. 
Moye:  I  support  Motion  carried.  Com.  on 
Lydla  Goodby  loan  reported  approving  loan. 
Mr.  Vincent:  I  move  that  the  Lydla  Good- 
by loan  be  approved  subject  to  favorable 
report  of  att'y,  and  that  the  order  be  drawn 
for  proper  amounts.  Mr.  Herrig:  I  sup- 
port Motion  carried.  Com.  on  Henry  A. 
Hare  loan  reported  approving  loan.  Mr. 
HoTig:  I  move  that  the  Henry  A.  Hare 
loan  be  approved  subject  to  favorable  re- 
port of  att'y.  Mr.  Moye:  I  support  Motion 
carried.  Com.  on  Walter  S.  Stoddard  loan 
reported  approving  loan.  Mr.  Vincent:  I 
move  that  W.  S.  Stoddard  loan  be  approved 
subject  to  approval  of  atf  y,  and  tbat  the 
orders  be  drawn  for  proper  amounts.  Mr. 
Moye:  I  support  Motion  carried.  •  *  •" 
There  Is  nothing  in  this  to  show  that  any 
competitive  bid  was  had  on  tbe  first  two 
loans,  or  that  all  of  the  parties  bidding  did 
not  understand  that  25  per  cent  was  a  min- 
imum, or  that  they  bad  not  all  been  told 
that  26%  per  cent,  was  the  minimum  that 
would  be  accepted,  as  Stoddard  says  that  he 
was  told. 

Another  point  has  prominence  in  this 
cause.  Tbe  bill  alleges — and  there  is  proof 
to  support  It— that  the  defendant's  secre- 
tary made  a  persistent  effort  to  induce  Mr. 
Stoddard  to  borrow  money  of  his  association. 
If  Stoddard  was  truthful,  it  was  accom- 
plished by  leading  him  to  believe  that  he 
could  borrow  money  at  less  cost  to  him- 
self than  the  rate  he  was  then  paying, 
viz.,  7  per  ce.nt,  and  apparently  It  was  not 
until  be  was  so  convinced  that  be  consent- 
ed to  join  tbe  association.  That  this  would 
depend  upon  tbe  time  required  to  mature 
the  stock  is  apparent,  hence  It  was  neces- 
sary that  complainant  be  made  to  think  that 
it  could  and  would  be  brought  about  wlth- 
iu  eight  years.  We  understand  that  the 
claim  that  It  would  probably  mature  in  that 
time  Is  not  disputed,  and  the  advertising 
matter  used  and  furnished  tbe  complainant 
states  that:  "According  to  the  past  experi- 
ence of  similar  associations,  this  value  will 


Digitized  by 


Google 


52 


101  NORTHWESTERN  REPORTER. 


(Mich. 


be  reached  in  between  eight  and  nine  yean, 
although  during  that  time  but  about  $56 
per  share  would  have  been  paid  In,  the  re- 
maining $44  having  accrued  to  the  stock  in 
profits.  When  the  par  value  Is  reached  it  is 
paid  to  the  sliareholder  In  cash,  when  no 
money  has  been  borrowed.  If  the  person 
has  borrowed  from  the  association  during 
the  continuance  of  the  payments,  such 
amount  is  deducted  from  the  value  of  the 
shares."  It  Is  a  rather  startling  proiKisitiou 
that  a  borrower  could  pay  bis  loan  by  paying 
only  56  per  cent  of  the  amount  borrowed. 
Doubtless  it  would  be  contended  that  this 
was  neither  meant  nor  said,  but  the  state- 
ments made  would  not  be  unlikely  to  mis- 
lead many  of  those  for  whose  benefit  these 
associations  are  ostensibly  created,  viz.,  the 
industrial  classes  who  desire  homes.  How- 
ever that  may  be  as  to  the  borrowing  class, 
this  statement  does  show  that  by  past  ex- 
perience a  lender  can  realize  a  very  large 
rate  of  interest  in  eight  years.  It  is  mani- 
fest that  this  must  be  paid  by  the  borrow- 
ing class,  and  no  one  is  more  likely  to  imder- 
stand  this  than  thosef  who  conduct  such  as- 
sociations. The  advertisement  quoted  from 
does  not  make  a  fair  showing  in  its  illus- 
tration of  John  Brown's  imaginary  loan. 
If  it  did  it  would  not  state  that  $831.60 
shows  the  cost  of  a  loan,  as  compared  with 
$420  at  7  per  cent.  In  view  of  the  fact  that 
dues  and  Interest  were  payable  weekly.  One 
cannot  read  the  advertisement  without  un- 
derstanding that  tbe  concern  which  issued 
it  sought  to  Impress  possible  patrons  with 
the  belief  that  It  would  be  economy  for  them 
to  borrow  from  the  defendant  The  com- 
plainant testified  that  the  secretary  so  rep- 
resented. Defendant's  counsel  urge  that 
this  was  a  mere  opinion,  not  a  promise  nor 
a  representation,  and  that  the  plaintiffs 
should  not  have  been  misled,  because  of  the 
printed  matter  furnished,  already  referred 
to.  If  the  parties  met  on  equal  terms,  and 
there  was  no  deceit  upon  the  secretary's 
part,  that  contention  might  be  correct;  but 
If  this  advertisement  was  intended  and  cun- 
'  ningly  devised  to  create  an  impression  that 
the  managers  of  the  association  knew  to 
be  incorrect  or  doubted,  it  might  be  a  fraud, 
and  the  perpetrator  could  not  shelter  him- 
self behind  tbe  claim  that  It  was  an  opinion. 
Taken  in  connection  with  the  alleged  state- 
ments of  the  secretary  and  the  circum- 
stances of  the  case,  a  court  might  reason- 
ably find  that  the  conduct  was  deceitful  and 
fraudulent  The  law  gives  special  favors 
to  such  associations  as  these.  It  permits 
them  to  charge  high  rates  of  Interest  and 
to  escape  the  payment  of  taxes — ^privileges 
denied  to  banks  and  other  similar  Institu- 
tions. This  is  upon  the  theory  stated,  viz., 
tliat  the  poorer  classes  may  be  able  to  ob- 
tain homes.  Experience  has  proved  that  such 
associations  have  not  been  free  from  the 
baleful  influence  of  the  desire  for  money- 
getting,  and  some — ^including  this  association 


— have  eliminated  fair  competition,  and  re- 
quired minimum  bonuses  of  a  high  percent- 
age, and,  as  we  have  seen  in  this  case,  re- 
sorted to  advertising,  which,  while  well  de- 
signed to  appeal  to  the  cupidity  of  its  pa- 
trons, is  also  liable  to  inspire  undne  expec- 
tations and  confidence.  This  should  not  be 
countenanced.  We  are  of  the  opinion  that 
the  finding  of  the  circuit  Judge  was  warrant- 
ed by  the  proofs.  Myers  v.  B.  ft  L.  Asso- 
ciation, 117  Mich.  392,  76  N.  W.  944;  Build- 
ing &.  Loan  Association  v.  Bnrcb,  124.  Mich. 
82,  82  N.  W.  837,  83  Am.  St  Rep.  311. 
The  decree  Is  afllrmed,  with  costs. 

MOORE,  0.  J.,  and  GRANT  and  CAR- 
PENTER, JJ.,  concurred.  MONTGOMERY, 
J.,  concurred  In  tbe  result  reached. 


MEESKE  V.  MILLER. 
(Supreme  C!ourt  of  Michigan.    Oct  26,  1904.) 

JAnDLOBD  .  AND    TKRA.HT  —  DKRIAI.    OF    I,AIID- 

lobd's  Tin.B— ciBcurr  ooubt  oom- 

MIBSI0NEB8— JUBIBDICmON. 

1.  After  defendant  who  was  the  owner  of  the 
original  title  to  the  premlseB  in  question,  had 
mortgaged  them  to  complainant  ue  land  was 
sold  for  taxes  to  F.,  who  took  a  deed  thereto 
to  defendant's  knowledge,  after  which  plaintiff 
foreclosed  his  mortgage,  and,  on  demanding  poa- 
session,  an  arrangement  was  made  by  which  de- 
fendant continued  in  possession,  agreeing  to  pay 
the  debt  for  which  the  mortgage  was  foreclosed, 
and  plaintiff  claimed  a  further  monthly  sum  aa 
rent  but  this  defendant  denied.  Held,  that  since 
defendant  was  in  possession  as  plalntiflTs  ten- 
ant, either  at  an  agreed  rent  or  at  will  or 
sufferance,  he  could  not  deny  plaintiff's  title, 
and  hence  title  was  not  in  controversy  in  an 
eviction  proceeding  brought  by  plaintiff  before 
a  circuit  court   commissioner  to  recover  poa- 


Error  to  Circuit  0>urt,  Muskegon  C!onnty; 
Fred  J.  Russell,  Judge. 

Action  by  Otto  G.  Meeske  against  Frederick 
W.  Miller.  A  court  commissioner's  judgment 
in  favor  of  plalntitt  in  an  eviction  proceeding 
was  reversed  on  certiorari  to  the  circuit 
court,  and  plaintiff  brings  error.  Commis- 
sioner's Judgment  affirmed. 

Stephen  H.  Clink,  for  appellant  W.  ID. 
Hoyt  (R.  J.  MacDonald,  of  counsel),  for  ap- 
pellee. 

HOOKER,  J.  The  complainant  recovered 
a  judgment  of  eviction  before  a  circuit  court 
commissioner,  upon  a  claim  that  the  premises 
were  wrongfully  withheld  from  him  by  Mil- 
ler, his  tenant  This  judgment  was  reversed 
in  the  circuit  court  on  certiorari,  and  is  be- 
fore us  on  writ  of  error.  Issued  at  the  in- 
stance of  the  complainant 

The  return  to  the  writ  shows  that  Miller, 
being  In  possession  as  owner  of  the  original 
title  to  the  premises,  mortgaged  them  to 
Meeske,  the  complainant  Subsequently  tbe 
land  was  sold  for  delinquent  taxes  to  one 
Foss,  who  took  a  deed  for  the  same  from  the 
Auditor  OeneraL    Foss  was  a  relative  of  Mil- 
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ler.  Meeske  foreclosed  bis  mortgage  In  chan- 
cery, taking  a  commissioner'B  deed.  A  de- 
mand was  then  made  for  possession,  after 
which  an  arrangement  of  some  kind  waa 
made  by  which  the  defendant  continued  in 
possession.  Complainant  claimed  that  Miller 
agreed  to  porchase  the  land  for  the  amount 
due,  and  meantime  to  pay  $5  a  month  rent 
Miller  admitted  the  arrangement,  and  that 
he  agreed  to  pay  the  debt  for  which  the 
mortgage  was  foreclosed,  but  denied  that  he 
promised  to  pay  rent  The  proceeding  was 
based  upon  a  claim  that  he  was  complainant's 
tenant  and  of  nonpayment  of  rent 

Upon  the  trial  before  the  commissioner,  com- 
plainant first  learned  of  the  tax  title  by  the 
production  of  the  deed,  and  the  testimony  of 
Foss  and  the  defendant  that  for  six  years  the 
latter  had  been  paying  $60  a  year  rent  to  the 
former.  Upon  certiorari  the  circuit  judge 
was  of  the  opinion  that  title  to  land  was 
brought  In  question,  and  that  the  commission- 
er should  therefore  have  dismissed  the  pro- 
ceeding, under  the  rule  laid  down  In  Butler 
T.  Bertrand,  97  Mich.  69,  66  N.  W.  S42,  and 
JenklnsoD  t.  Winans,  109  Mich.  625,  67  N.  W. 
549.  It  is  shown  beyond  controversy  that  at 
the  time  of  the  arrangement  between  Miller 
and  Meeske,  Foss  had  all  of  the  title  that 
be  ever  had,  and  that  Miller  knew  of  It  He 
saw  fit  at  that  time  to  recognize  the  title  of 
Meeske,  and  by  his  agreement  he  became  hla 
tenant,  either  at  an  agreed  rent  or  at  will 
or  sufferance.  The  commissioner  found  that 
be  agreed  to  pay  rent  and  that  finding  is 
conclusive  of  the  question,  there  being  evi- 
dence to  that  effect  No  change  In  the  title 
of  complainant  has  occurred  since  that  agree- 
ment was  made,  as  was  the  claim  in  the  case 
of  Jenklnson  v.  Winans,  and  the  defendant 
was  therefore  not  in  a  position  to  dispute  that 
title.  It  is  settled  by  those  cases  that  when 
the  proof  shows  that  the  title  to  the  land  Is 
in  controversy  the  commissioner  should  dis- 
miss summary  proceedings,  for  the  reason 
that  such  is  not  a  proper  proceeding  in  which 
to  try  the  title  to  land.  In  this  case  the  title 
to  land  was  not  shown  to  come  in  question, 
for  the  reason  that  the  defendant  was  not  la 
a  position  to  dispute  bis  landlord's  title,  noth- 
ing having  occurred  after  their  arrangement 
to  change  their  relations  or  the  condition  of 
the  title.  The  evidence  conclusively  showed 
that  defendant  was  In  possession  under  the 
agreement  with  the  complainant,  whether  he 
agreed  to  pay  rent  or  not,  as  a  purchaser  of 
the  land  from  him.  If  It  were  true  that  he 
had  been  paying  rent  to  Foss  for  a  number  of 
years.  It  would  make  no  difference;  for  de- 
fendant dealt  with  the  complainant,  and  as 
between  them  became  his  tenant  and  he  Is 
estopped  from  questioning  his  landlord's  title 
as  it  then  existed,  whatever  Foss  might  do, 
were  he  a  party.  It  Is  suggested  that  com- 
plainant cannot  recover  because  there  was 
not  a  promise  to  pay  rent  The  reply  to  that 
Is  that  there  was  evidence  pro  and  con  upon 
tbat  qaestlon,  and  the  Judgment  of  the  com- 


missioner upon  It  is  not  subject  to  review, 
as  already  intimated. 

The  Judgment  of  the  circuit  court  la  revers- 
ed, and  a  judgment  of  ouster  will  be  entered 
here  In  accordance  with  the  Judgment  of  the 
commissioner  which  Is  hereby  affirmed,  to- 
gether with  costs  of  all  courts  to  be  taxed. 
The  other  Justices  concurred. 


SANDS  &  MAXWBLL  LUMBBB  00.  ▼.  OAT 

et  at 
(Supreme  Court  of  Michigan.    Oct  26,  1904.) 
jroBBCLosasE  or  i.ard  contbact  — jubibdic- 

TION   or  CHANCSBT   COUBT. 

1.  A  ■nit  to  foreclose  a  land  contract  «n 
which  there  remains  lees  than  $100  unpaid  in- 
volves a  controversy  concerning  property,  with- 
in Comp.  Laws,  |  435,  providing  that  clrcait 
courts  in  chancery  shall  dismiss  suits  concern- 
ing property  where  the  matter  in  dispute  shall 
not  exceed  $100,  excepting  suits  between  co- 
partners, suits  for  the  foreclosure  of  mortgagea, 
etc. 

Appeal  from  Circuit  Court  Oceana  County, 
in  Chancery ;  Fred  J.  Russell,  Judge. 

Suit  by  the  Sands  ft  Maxwell  Lumber  Com- 
pany against  James  D.  Gay  and  others. 
From  a  decree  dismissing  the  bill,  complain- 
ant appeals.    Afllrmed. 

Hartwlck  tc  Skeels,  for  appellant  Wal- 
lace Foote  and  M.  H.  Brooks,  for  appellees. 

MOORB,  a  J.  This  is  a  bill  filed  to  foreclose 
a  land  contract  made  between  the  complain- 
ant and  James  D.  Gay,  upon  which  complain- 
ant claimed  there  was  $31.80  unpaid.  It  was 
the  claim  of  defendants  that  nothing  was  un- 
paid on  the  contract  After  the  testimony 
was  all  In  the  solicitors  for  defendants  moved 
to  dismiss  the  bill  of  complaint  because  the 
amount  unpaid  on  the  contract  was  less  than 
$100,  and  for  that  reason  the  court  did  not 
have  Jurisdiction.  The  Judge  granted  the 
motion,  and  the  case  Is  brought  here  by  ap- 
peal. 

The  question  Involves  a  construction  of  sec- 
tion 436,  Comp.  Laws,  which  reads:  "Such 
courts  shall  dismiss  every  suit  concerning 
property,  excepting  suits  between  copartners, 
and  suits  for  the  enforcement  of  mechanics' 
liens,  suits  for  the  foreclosure  of  mechanics' 
liens,  and  suits  for  the  foreclosure  of  mort- 
gages, where  the  matter  in  dispute  shall  not 
exceed  one  hundred  dollars,  with  costs  to  the 
defendant"  It  is  claimed  by  complainant 
tbat  this  is  a  suit  for  the  foreclosure  of  a 
mortgage.  It  Is  true,  as  contended  by  the 
solicitors  for  the  complainant  that  this  court 
has  recognized  that  a  grantor  In  a  land  con- 
tract may  foreclose  bis  contract  upon  the 
chancery  side  of  the  court;  but  it  does  not 
follow  that,  when  less  than  $100  Is  Involved, 
he  may  do  so.  The  average  man  would  not 
understand  that  when  one  spoke  of  the  fore- 
closure of  a  mortgage,  the  speaker  meant  the 
foreclosure  of  a  land  contract  This  Is  cer- 
tainly a  suit  concerning  property  In  which 
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the  amount  Inrolved  Is  less  tban  $100,  and  It 
became  the  duty  of  the  court  to  dismiss  it, 
unless  it  is  within  the  exceptions  mentioned 
in  the  statute.  We  think  the  circuit  Judge 
was  right  in  holding  it  was  not  within  the 
exceptions. 

The  decree  is  affirmed.    The  other  Jus- 
tices concurred. 


POPP  et  al.  V.  CONNERT. 
(Sapreme  Court  of  Michigan.     Oct.  26,  1904.) 

SALES— CONTBACT    WITn     HaSBAND— UABILITT 
OF  WIFE. 

1.  A  married  woman  is  liable  for  materials 
used  In  the  constniction  of  houses  on  land  own- 
ed by  her,  where  she  knew  the  buildings  were 
being  erected,  and,  on  the  materials  being  taken 
to  her  home  that  she  might  make  the  selections, 
agi-eed  on  the  prices,  though  the  contract  for 
the  materials  was  made  with  the  husband  and 
he  was  charged  for  them  on  the  l>ooks  of  the 
seller,  in  the  belief  that  he  was  owner  of  the 
land,  without,  however,  any  representation  hav- 
ing been  made  by  the  husband  to  that  effect. 

Error  to  Circuit  Court,  Saginaw  County; 
Emmet  L.  Beach,  Judge. 

Action  by  Jolm  Popp  and  another  against 
ClurlBtina  Connery.  Judgment  for  defendant, 
and  plainUtTs  bring  error.    Reversed. 

The  defendant  was  erecting  some  houses 
on  some  lots  owned  by  her.  The  contracts 
for  their  construction  were  made  mainly  by 
her  husband  in  bis  own  name.  The  business 
was  mainly  conducted  by  tilm,  though  she 
frequently  gave  instructions.  The  circum- 
stances surrounding  the  construction  of  the 
buildings  are  fully  stated  in  Brand  et  al.  v. 
Oonnery  (Mich.)  92  N.  W.  784.  Plaintiffs 
sold  a  bill  of  hardware  for  use  in  the  con- 
struction of  the  houses.  Her  husband  made 
the  contract  with  plaintiffs.  The  goods  were 
charged  to  liim  in  the  belief  (though  the  hus- 
band made  no  representation  of  ownership) 
that  the  land  was  owned  by  him.  By  direc- 
tion of  the  husband  plaintiffs  sent  samples  to 
the  home  of  Mr.  and  Mrs.  Connery  for  her 
selection.  She  selected  them,  and  the  price 
was  agreed  upon.  The  husband  became  in- 
solvent and  unable  to  pay.  PlalntUIs,  upon 
learning  that  the  title  was  In  defendant,  then 
charged  the  goods  to  her,  and,  upon  her  re- 
fusal to  pay,  brought  this  suit.  The  court 
directed  a  verdict  for  the  defendant 

Eugene  Wilber,  for  appellants.  James  B. 
Davltt,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  The 
sole  basis  for  recovery  is  stated  by  plaintiffs' 
counsel  to  be  the  fact  "that  the  defendant 
owned  the  land,  that  she  knew  the  buildings 
were  to  be  erected,  that  she  wanted  them 
built,  that  she  selected  the  materials,  that 
they  were  taken  to  her  borne  that  she  might 
make  the  selections,  that  she  agreed  upon 
the  prices,  that  she  gave  directions  to  the 

%  1.  Sec  Hiub&nd  BDd  Wife,  toL  26,  Cent  Dl*.  {J 
B77,   D77». 


architect  and  builders,  and  that  by  the  erec- 
tion of  these  dwellings  the  value  of  her  land 
was  increased  from  $1,000  to  $10,000."  Plain- 
tiffs rely  upon  Frollch  v.  Carroll,  127  Mich. 
501,  86  N.  W.  1034,  and  the  authorities  there 
cited.  Defendant's  counsel  rely  upon  Holmes 
V.  Bronson,  43  Mich.  862,  6  N.  W.  89,  Morri- 
son V.  Berry,  42  Mich.  389,  4  N.  W.  731,  36 
Am.  Rep.  446,  Hlllier  v.  Eldred.  91  Mich.  64. 
51  N.  W.  705,  and  other  similar  cases. 

In  Holmes  v.  Bronson,  a  furnace  was  sold 
to  the  husband  and  placed  In  his  wife's  bouse. 
The  husband  gave  his  note  for  the  purchase 
price,  paid  a  part  of  the  principal  and  Inter- 
est and  obtained  several  renewals.  After 
the  last  renewal,  learning  that  the  title  to  the 
land  was  in  the  wife,  the  plaintiffs  returned 
the  husband's  note  and  sued  the  wife.  In 
Morrison  v.  Berry  tbe  husband  bought  a  gas 
macbine,  which  was  attached  to  the  house 
owned  by  the  wife,  on  representation  that 
he  owned  the  house.  Upon  learning  that  tbe 
representation  was  falsev  the  vendors  tender- 
ed back  the  note  which  tbe  husband  had 
given,  demanded  possession  of  the  machine, 
and,  upon  refusal,  brought  an  action  of  tro- 
ver. Tlie  majority  of  tbe  court  held  that  the 
action  could  not  be  maintained,  for  tbe  rea- 
son that  there  was  no  evidence  to  show  that 
Mrs.  Morrison  bad  any  knowledge  of  even  tbe 
existence  of  a  contract,  or  that  she  did  any 
act  whatever  to  afford  any  ground  of  ac- 
tion against  ber.  Justice  Cooley  dissented. 
In  Hlllier  v.  Eldred  a  son  bought  a  frame  of 
a  bam  to  put  up  on  bis  mother's  homestead, 
intending  to  make  her  a  present  of  it 

In  Frollch  v.  Carroll,  the  contract  to  erect 
houses  upon  the  wife's  land  was  made  by  her 
husband.  The  contractor  testified  that  be 
signed  the  contract  upon  the  representation 
that  the  husband  owned  the  premises.  Tbo 
chief  difference  between  that  case  and  this 
lies  in  tbe  fact  that  Mr.  Connery  made  no  ex- 
press representation  as  to  the  title.  It  was 
claimed  there,  as  here,  that  .there  was  not  a 
scintilla  of  evidence  to  show  any  contract 
with  the  wife.  The  court  found  that  tbe 
contract  was  in  fact  made  on  behalf  of  tbe 
wife,  and  in  sustaining  the  conclusion  of  the 
court  below  we  said:  "Margaret  Carroll  own- 
ed the  land,  she  knew  the  buildings  were  to 
be  erected  thereon,  she  wanted  tbem  built, 
she  used  funds  of  her  own  and  borrowed 
more  to  pay  upon  tbe  contract  she  drew  her 
own  personal  checks  to  the  complainant  and 
other  contractors,  and  she  still  owns  the 
premises.  She  thereby  recognized  the  con- 
tract as  hers.  The  case  is  like  any  other  case 
of  contract  made  by  an  agent  where  the  prin- 
cipal is  undisclosed" — citing  authorities. 

It  U  clear  from  this  record  that  the  hus- 
band was  making  no  presents  to  his  wife. 
He  was  attending  to  ber  business  in  the  same 
manner  as  any  husband  under  like  circum- 
stances would  attend  to  bis  wife's  business. 
She  knew  he  was  doing  this  for  her.  While 
she  did  not  herself  make  the  application  for 
tbe  articles  furnished  by  plaintiffs,  she  was 
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present  when  the  contract  was  made.  She 
knew  It  was  being  done  tor  her  benefit,  and 
to  increase  her  property.  Neither  she  nor  her 
husband  were,  produced  as  witnesses.  Her 
hnsband  was  not  purchasing  a  single  arti- 
cle, like  a  gas  machine  or  a  furnace,  but  was 
purchasing  materials  to  be.  used  in  the  con- 
struction of  her  houses,  and  sbe  knew  that 
he  was  doing  so.  We  think  .the  case  falls 
within  the  principle  of  FroUch  v.  Carroll,  In- 
stead of  the  other  cases  above  cited. 

Judgment  reversed,  and  new  trial  ordered. 
The  other  Justices  concurred. 


COMSTOCK  et  al.  T.  McDONALD  tt  al.* 
(Supreme  Court  of  Michigan.    May  17,  1904.) 

PABTaCBSHIP— 8AI.XB    OF    PBOPEBTT— DECXASID 
PARTREB'S   INTCBEBT— ACCOURTABU,- 

rrr  or  administbatob. 

1.  Where  the  admhiistrator  and  widow  of  a 
deceased  partner  refused  to  consent  to  a  sale 
of  partnership  real  estate  at  a  certain  price, 
bat  later  altered  into  a  secret  aKreement  with 
the  intending  purchaser  whereby  oe  was  to  pay 
a  fixed  price  to  the  partners  for  the  property, 
and  was  also  to  pay  the  administrator  and 
widow  an  additJ<»al  sum  in  consideration  of 
their  aasenti  the  sale  beinc  subsequently  made, 
the  sum  paid  to  the  administrator  and  widow 
would  be  treated  as  jiart  of  the  price,  and  not 
as  given  for  a  sale  of  the  Interest  of  the  de- 
ceased partner's  estate  alon&  and  would  have 
to  be  accounted  for  by  the  administrator  to  the 
surviving  partners. 

Moore,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Wayne  County, 
in  Chancery;  William  U  Carpenter,  Judge. 

Bill  for  an  accounting  and  other  relief  by 
Andrew  W.  Comstock  and  another  against 
George  R.  McDonald,  administrator  of  the 
estate  of  Joseph  B.  Comstock,  deceased,  and 
others.  From  the  decree  rendered,  complain- 
ants appeal    Modified. 

See  8S  N.  W.  679. 

Frank  Bmerick,  for  appellants.  McDonell 
ft  Hall  and  Elliott  O.  Stevenson,  for  appel- 
lees. 

BOOKER,  J.  The  complainants  and  a 
brother  were  copartners  in  a  lumber  business, 
the  latter  having  a  ninth  Interest  The  co- 
partnership was  dissolved  by  the  death  of 
the  brotbo-,  and  the  bill  In  this  cause  was 
filed  by  the  surviving  partners  for  an  ac- 
counting and  some  other  relief  unnecessary 
to  further  mention.  During  the  pendency  of 
the  cause  one  Ryan  sought  to  purchase  cer- 
tain timber  limits  in  Canada,  belonging  to 
the  firm,  and  had  negotiations  whereby  it  was 
ascertained  and  agreed  that  the  complainants 
would  consent  to  an  option  upon  said  prop- 
erty for  $600,000,  if  the  widow  and  adminis- 
trator of  the  deceased  brother  would  do  so. 
An  interview  was  bad  with  them,  and  they 
rinsed  to  consent,  expressing  the  opinion 
that  tbe  proper^  was  worth  much  more,  and 
the  complainants  Informed   Ryan  that  the 
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deal  could  not  be  made.  A  day  or  two  later 
Ryan  and  the  administrator  made  a  written 
contract  whereby  It  was  agreed  that  the  rep- 
resentative of  the  deceased  brother  would 
consent  to  a  sale  of  said  property  for  $500,- 
000,  in  consideration  of  the  payment  to  the 
administrator  by  said  Ryan  of  tbe  sum  of 
$41,444.45  upon  the  consummation  of  said 
sale.    Tbe  contract  la  as  follows: 

"Articles  of  agreement,  made  and  entered 
Into  this  18th  day  of  September,  1899,  by  and 
between  M.  Louise  Comstock,  of  Alpena, 
Michigan,  widow  of  Joseph  B.  Comstock,  de-, 
ceased,  and  guardian  of  his  Infant  children, 
and  George  R.  McDonald,  admlnlstr»tor  of 
said  estate,  parties  of  the  first  part,  and  Pe- 
ter Ryan,  of  the  city  of  Toronto,  Ontario,  par- 
ty of  tbe  second  part,  witnesseth: 

"Whereas,  tbe  party  of  the  second  part. rep- 
resents to  the  parties  qf  the  first  part  that  he 
Is  the  owner  and  holder  of  an  option  from 
Andrew  W.  Comstock  and  William  B.  Com- 
stock, of  said  dty  of  Alpena,  survivors  of  the 
firm  of  Coni8to<±  Brothers,  of  said  city,  to 
purchase  the  property  known  as  the  'Cana- 
dian Limits,'  situated  In  and  comprising  the 
townships  of  Trill,  Foster,  Nairn,  and  Erma- 
tinger.  In  the  Dominion  of  Canada,  for  the 
sum  of  five  hundred  thousand  dollars,  ac- 
cording to  and  under  the  conditions  named  in 
said  option;  and  whereas,  the  said  estate  of 
Joseph  B.  Comstock  is  interested  in,  and  the 
owner  of  an  undivided  one-ninth  Interest  in, 
said  property  and  limits,  and  is  desirous  of 
and  willing  to  sell  tbe  same  for  what  the 
parties  of  the  first  part  deem  a  suitable  prlcfe 
for  such  Interest,  which  suitable  price  the 
said  parties  deem  to  be  one  hundred  thousand 
dollars  ($100,000)  for  such  one-ninth  interest: 

"Now,  therefore,  the  parties  of  the  first 
part  hereby  agree  that  in  consideration  of 
the  sum  of  forty-four  thousand  four  hundred 
and  forty-four  and  ftorty-flve  one  hundredths 
dollars  ($44,444.46),  to  be  paid  to  them  by  tbe 
party  of  the  second  part.  In  addition  to  the 
sum  of  five  hundred  thousand  dollars  ($500,- 
000)  to  be  paid  tbe  said  Andrew  W.  Com- 
stock and  William  B.  Comstock  under  such 
option,  the  same  to  be  paid  at  tbe  time  and 
in  tbe  manner  hereinafter  set  forth,  they  will 
and  do  hereby  assent  to  such  sale,  and  will 
use  reasonable  and  speedy  endeavor  to  secure, 
from  the  circuit  court  in  chancery  for  tbe 
county  of  Alpena,  an  order  permitting  the 
said  Andrew  W.  Comstock  and  William  B. 
Comstock  and  said  estate  to  sell  the  said 
property  and  limits.  The  party  of  tbe  second 
part  hereby  agrees  that,  In  consideration  of 
the  premises,  be  will  pay  to  and  Into  the 
Bank  of  Montreal,  of  tbe  city  of  Toronto, 
Ontario,  to  the  credit  of  said  M.  Louise  Com- 
stock, guardian  and  widow,  tbe  said  sum  of 
forty-four  thousand  four  hundred  and  forty- 
four  and  forty-five  hundredths  dollars  ($44,- 
444.45)  concurrent  with  the  transfer  of  said 
property,  limits,  and  the  licenses  therefor, 
and  will  pay  to  said  Andrew  W.  Comstock 
and  William  B.  CX>mstock  the,f|irther  sum  of 
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Ave  hundred  thousand  dollars  ($500,000)  in 
addition  thereto,  according  to  the  terms  and 
In  the  manner  provided  in  such  option;  the 
said  money  so  paid  into  such  bank  to  be  and 
become  the  property  of  said  M.  Louise  Corn- 
stock,  as  widow  and  guardian,  at  once,  upon 
the  transfer  of  the  title  of  such  property  and 
limits  to  the  said  party  of  the  second  part 

"In  witness  whereof,  the  parties  have  here- 
unto set  their  seals  and  signed  this  agree- 
ment the  day  and  year  aforesaid. 

"Mrs.  M.  Louise  Ck>m8tock, 

"Widow  and  Guardian. 
"George  R.  McDonald, 
"Administrator. 
"McDonell  ft  Hall, 

"His  AttorneyB. 
"Peter  Ryan." 

The  option  was  thereupon  given,  and  read 
as  tollows: 

"Articles  of  agreement,  made  this  first  day 
of  September,  1899,  by  and  between  Corn- 
stock  Brothers,  of  Alpena,  Michigan,  of  the 
first  part,  and  Peter  Ryan,  of  the  city  of  To- 
ronto, province  of  Ontario,  party  of  the  sec- 
ond part,  as  follows: 

"Said  first  parties  agree  to  sell  the  timber 
berths  numbers  94,  98,  99,  and  102,  known  as 
the  townships  of  Nairn,  Foster,  Trill,  and 
Ermatlnger,  North  Shore  of  Lake  Huron  dis- 
trict, province  of  Ontario,  for  the  sum  of  five 
hundred  thousand  dollars  ($500,000)  In  law- 
ful money  of  the  Dominion  of  Canada,  with 
New  York  exchange,  payable  as  follows:  The 
sum  of  ten  thousand  dollars  ($10,000)  cash  in 
hand,  the  receipt  of  which  is  hereby  confessed 
and  acknowledged,  and  the  balance  four  hun- 
dred and  ninety  thousand  dollars  ($490,000), 
in  New  York  exchange  aforesaid,  on  or  before 
the  first  day  of  November,  1899,  at  the  office 
of  the  Crown  Land  Department,  in  the  Par- 
liament Buildings,  in  the  dty  of  Toronto. 
Said  parties  of  the  first  part  further  agree 
that  they  will  transfer  said  licenses  for  the 
above  timber  berths  at  the  time  and  place  and 
concurrent  with  the  payment  of  said  four 
hundred  and  ninety  thousand  dollars  ($490,- 
000).  Said  party  of  the  second  part  agrees  to 
purchase  said  property  and  pay  therefor  the 
sum  of  five  hundred  thousand  dollars  ($500,- 
000)  at  the  time  and  in  the  manner  above 
stated.  It  is,  however,  further  agreed  that 
said  second  party  may,  at  any  time  before 
said  first  day  of  November,  1899,  surrender 
to  said  parties  of  the  first  part  this  contract, 
by  delivering  the  same,  canceled,  at  the  office 
aforesaid,  and  in  the  event  of  said  contract 
being  surrendered  said  party  of  the  first  part 
shall  keep  and  retain  the  said  sum  of  ten 
thousand  dollars  ($10,000)  as  their  own  mon- 
ey, in  consideration  of  their  releasing  said 
party  of  the  second  part  from  his  obligations 
under  this  contract  If  said  party  of  the 
second  part  shall  fall  to  pay  said  sum  of  four 
hundred  and  ninety  thousand  dollars  ($490,- 
000)  at  the  time,  place,  and  manner  herein 
agreed,  then  said  failure  shall  be  regarded 
by  both  parties  hereto  aa  an  irrevocable  elec- 


tion on  the  part  of  the  party  of  the  second 
part  to  surrender  and  abandon  this  contract, 
and  this  contract  shall,  upon  said  failure,  be- 
come ipso  facto  void,  and  said  ten  thousand 
dollars  ($10,000)  shall  be  retained  by  the 
first  parties  for  and  as  the  consideration 
above  stated. 

"In  witness  whereof,  the  parties  hereto 
have  signed  this  contract  on  the  year  and 
day  first  above  written,  in  duplicate. 

"Comstock  Bros. 
"Peter  Ryan. 
"Witnesses:      Devere  Hall. 

"Geo.  Wm.  Moore." 

The  following  order  was  entered  In  this 
cause,  then  pending,  by  consent,  viz.: 

"At  a  session  of  said  court  held  at  the 
courthouse,  in  the  city  of  Alpena,  In  snid 
county,  on  the  2d  day  of  Octobor,  A.  D.  1899. 
Present:  Hon.  R.  J.  Kell^,  Circuit  Judge. 
On  reading  and  filing  of  a  petition  in  this 
cause  by  the  complainants,  defendants  con- 
senting thereto,  praying  for  leave  to  sell  and 
transfer  so  much  of  the  copartnership  assets 
in  said  cause  as  are  known  and  described  aa 
the  timber  berths  or  limits,  94,  98,  99,  and 
102,  comprising  the  townships  of  Trill,  "Eir- 
matlnger,  Foster,  and  Nairn,  on  the  Spanish 
river  and  tributaries,  in  the  province  of  On- 
tario, to  Peter  Ryan  of  the  city  of  Toronto, 
Ontario,  for  the  sum  of  $500,000,  after  con- 
sideration thereof,  it  appearing  to  the  court 
that  the  complainants,  under  the  name  of 
Comstock  Bros.,  by  and  with  the  consent  of 
said  defendants  and  their  •'wnnsel,  have  en- 
tered into  a  tontract  and  agreement  with  the 
said  Peter  Ryan  to  sell  and  dispose  of  such 
berths  and  limits  for  said  sum,  and  that  the 
title  to  the  same  stands  In  the  name  of  Corn- 
stock  Bros.,  and  that  said  Comstock  Bros, 
consists  of  the  complainants  herein  and  of 
Joseph  B.  Comstock,  deceased,  who  is  repre- 
sented by  the  defendants  herein,  It  Is  hereby 
ordered  and  decreed  that  the  parties  hereto 
be,  and  they  are  hereby,  authorized  to  make 
a  sale  thereof  for  an  amount  not  less  than 
said  sum,  and  that  said  complainants  and  de- 
fendants join  in  the  execution  of  the  papers 
and  documents  transferring  and  selling  said 
berths  and  limits.  It  is  further  ordered  and 
decreed  that  the  interest  of  the  said  com- 
plainants in  and  to  said  limits  are  eight- 
ninths  part  thereof,  and  that  they  are  enti- 
tled and  authorized  to  receive  such  propor- 
tionate sum  of  the  amount  for  which  the 
same  shall  be  sold  to  the  said  Petw  Ryan, 
and  that  the  Interest  of  the  defendant  M. 
Louise  Comstock,  in  her  individual  right  and 
as  guardian  of  said  minors,  in  and  to  said 
limits,  is  one-ninth  part  thereof,  and  that  she, 
in  her  individual  right  and  as  such  guardian, 
is  entitled  and  authorized  to  receive  such  pro- 
portionate sum  of  the  amount  for  which  the 
same  shall  be  sold,  under  this  order,  to  the 
eald  Peter  Ryan,  and  that  upon  the  payment 
to  the  complainants  by  the  said  Peter  Ryan 
of  eigbt-nlnths  of  the  amount  for  which  the 
said  limits  shall  be  sold  to  him,  and  the  pay- 
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ment  to  the  said  M.  Louise  Ck>instock,  In  her 
Individnal  right  and  as  socb  guardian,  of 
ODe-nlntb  of  the  amount  for  which  said 
berths  and  limits  shall  be  sold  to  the  said 
Peter  Ryan,  and  not  less  than  the  sum  of 
(155,555.55)  fifty-five  thousand  five  hundred 
flft7-fiTe  dollars  and  fifty-five  cents,  that  the 
complainants  and  defendants  herein  are  here- 
by authorized  to  convey  and  transfer  the  said 
berths  and  limits.  It  is  further  ordered  and 
decreed  that  of  the  said  sum  of  ($55,555.55) 
flfty-flve  thousand  five  hundred  and  fifty-five 
dollars  and  fifty-five  cents  the  said  M.  Louise 
Comstock  is  hereby  required  and  ordered  to 
deposit  in  her  name,  individually  and  as  such 
guardian,  the  sum  of  ($20,000)  Wenty  thou-  j 
sand  dollars  in  the  Bay  City  Bank,  of  Bay 
City,  Michigan,  and  the  further  sum  of  ($20,- 
000)  twenty  thousand  dollars  in  the  Wayne 
County  Savings  Bank,  of  Detroit,  Michigan, 
and  the  further  sum  of  ($15,555.55)  fifteen 
thoosand  five  hundred  fifty-five  dollars  and 
flfty-flve  cents  in  the  First  National  Bank,  of 
said  city  of  Detroit,  there  to  remain  until  the 
further  order  of  this  court:  provided,  that  so 
much  of  this  order  as  relates  to  the  payment 
of  said  sum  to  the  said  M.  Louise  Comstock 
shall,  as  against  the  said  Peter  Ryan,  be  sat- 
isfled  by  the  payment  to  her  of  the  sum  ($55,- 
655.55)  flfty-flve  thousand  five  hundred  fifty- 
flve  dollars  and  flfty-flve  cents,  to  the  said 
M.  Louise  Comstock  at  the  office  of  the  Crown 
Lands  Department,  in  the  Parliament  Build- 
ing, in  the  city  of  Toronto,  Ontario.  It  is  fur- 
ther ordered  and  decreed  that  the  aforesaid 
described  copartnership  asset,  involved  In 
this  cause,  be,  and  the  same  is  hereby,  elim- 
inated from  the  other  assets  in  controversy  In 
said  cause,  and  by  this  order  and  decree  the 
same  shall  be  treated  as  if  a  partition  there- 
of were  made  of  the  same  before  sale  thereof. 
This  consent  order  and  decree  Is  in  no  wise 
to  affect  the  further  accounting  and  deter- 
mination of  the  rights  of  the  parties  as  to  the 
remainder  of  the  property  and  assets  Involved 
in  this  suit" 

The  purchase  was  made  by  Ryan,  and  the 
defendant  administrator  was  paid  the  one- 
ninth  share  of  the  purchase  price,  and  also 
the  sum  of  $44,444.45,  provided  for  In  his 
contract  with  Ryan.  It  seems  to  be  admit- 
ted that  the  arrangement  between  Ryan  and 
defendant,  whereby  his  one-ninth  interest 
was  made  to  produce  $44,444.45  more  than  an 
equal  share  of  the  purchase  price,  was  kept 
secret,  and  did  not  come  to  the  knowledge 
of  the  complainants,  until  some  time  after 
the  transaction  was  closed  and  the  sale  con- 
firmed. Upon  the  hearing  of  this  cause  the 
matter  was  brought  to  the  attention  of  the 
circuit  court,  which,  acting  under  direction 
of  this  court  (see  126  Mich.  165,  85  N.  W.  579), 
considered  the  question  of  the  accounting; 
and  a  claim  was  made  by  complainants  that 
this  sum  of  $44,444.45  should  be  treated  as 
an  asset  belonging  to  the  copartnership. 
The  circuit  court  held  otherwise,  and  the 
complainants  have  appealed. 


Counsel  for  the  defendant  say  that  a  dis- 
solution of  a  copartnership  by  death  makes 
the  surviving  partners  trustees  for  the  rep- 
resentatlves  of  the  deceased,  but  thnt  there  is 
not  a  similar  reciprocal  relation,  and  that 
the  representative,  having  none  of  the  au- 
thority of  a  copartner,  has  none  of  the  obli- 
gations of  such.  If  it  be  admitted  that  the 
representative  has  no  active  share  In  the  set- 
tling of  the  partnership  business,  we  think 
that  it  does  not  follow  that  he  owes  no  duty 
toward  his  Intestate's  copartners,  but  is  at 
liberty  to  seek  the  furtherance  of  bis  own 
Interests  to  the  Injury  of  theirs.  If  It  Is  true 
that  he  may  sell  his  interest  in  each  individ- 
ual piece  of  property  owned  by  the'  firm 
(which  we  do  not  affirm),  and  (kptlously  in- 
sist on  a  bonus  over  and  above  his  share  of 
the  proceeds  of  each  piece  of  property  that 
the  surviving  partners  may  seek  to  sell,  en- 
forcing the  claim  by  a  denial  of  their  au- 
)thorlty  to  sell,  and  threats  to  prevent  It  by 
litigation.  It  is  not  difficult  to  see  that  seri- 
ous embarrassment,  if  not  loss,  to  the  others 
would  result.  In  the  present  case  the  de- 
fendant appears  to  have  been  correct  in  the 
opinion  that  the  complainants  were  offering 
this  property  at  too  small  a  price,  and  no 
fault  can  be  found  on  account  of  their  objec- 
tion to  the  sale.  The  sequel  has  proved  that 
the  property  was  worth  much  more.  Their 
opinion  was  confirmed  by  Ryan's  willingness 
to  pay  a  large  additional  sum.  Had  this 
been  communicated  to  the  complainants,  it  Is 
not  Improbable  that  it  would  have  resulted 
in  their  selling  the  property  for  a  sum  more 
nearly  approximating  Its  value ;  but,  instead 
of  this,  defendant  acted  upon  the  assump- 
tion that  he  might  sell  his  assent  to  the  con- 
tract to  sell  for  $500,000,  and  thus  keep  all  of 
the  additional  price  ofTercd,  to  the  exclusion 
of  the  other  interested  parties,  who  were  al- 
lowed to  complete  the  sale  in  the  honest  be- 
lief that  the  price  was  $500,000,  whereas  In 
fact  it  was  $544,444.43. 

The  theory  that  this  was  a  sale  of  the  de- 
fendant's Interest  is  fallacious.  It  is  plain 
that  it  could  not  have  been  sold  to  Ryan, 
who  wanted  the  entire  property  or  none; 
and  the  agreement  shows  that  the  consent 
was  to  the  sale  of  all,  and  payment  of  the 
$44,444.45  was  conditional  upon  It.  It  Is  not 
difllcult  to  see  that  the  defendant  might  not 
have  been  able  to  realize  as  much  out  of  the 
property  in  any  other  way ;  for  It  is  shown 
that  Ryan  would  not  have  given  $000,000  for 
the  property,  and  a  sale  for  anything  less 
than  that  sum  would  have  made  defendant's 
legitimate  share  less  than  $100,000.  There 
was,  therefore,  a  premium  upon  secrecy,  both 
for  Ryan  and  the  defendant  Ryan  bought 
the  property  for  a  low  price,  while  defend- 
ant got  the  benefit  of  a  high  price;  and  this 
was  accomplished  by  leading  the  complain- 
ants to  believe  the  property  was  going  for 
$44,444.45  less  tlian  the  real  price.  If  we 
are  to  say  that  the  defenoant  in  this  case 
had  the  right  to  make  such  a  contract  as  this. 
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It  Is  not  easy  to  see  why  any  copartner,  not 
actively  engaged  In  settling  tlie  partnersliip 
affairs,  or  his  representatives  or  assigns,  may 
not  do  the  same ;  and  that  would  mean  that 
It  is  legitimate  for  copartners  and  their  rep- 
resentatives to  speculate  out  of  copartnership 
assets  at  the  expense  of  their  copartners, 
and  the  consequences  can  readily  be  imag- 
ined. We  must  treat  this  property  as  sold 
for  the  full  amount  received  for  it,  and  the 
bonus  received  by  defendant  as  an  asset  of 
the  firm,  to  be  accounted  for  by  defendant 
In  other  respects  the  decree  is  affirmed.  The 
complainants  will  recover  costs  of  this  court 
The  balance  due  complainants  is  a  matter  of 
computation,-  and  will  be  fixed  In  the  decree. 

MONTGOMERY  and  GRANT.  JJ.,  con- 
curred.   CARPENTER,  J.,  did  not  sit 

MOORR,  C.  J.  (dissenting.  I  cannot  reach 
the  conclusion  to  which  Justice  HOOKER 
has  arrived.  The  case  was  heard  in  the 
court  below  by  Judge  Carpenter,  now  Justice 
CARPENTER,  who  made  so  clear  a  state- 
ment of  the  questions  involved  that  I  quote 
from  the  written  opinion  be  prepared  in  the 
case: 

'^his  is  a  continuation  of  a  suit  for  an  ac- 
counting reported  126  Mich.  142,  85  N.  W. 
579.  It  is  conceded  that  defendants  are  en- 
titled to  a  decree  against  complainants,  on 
the  i^tate  of  the  accounts  up  to  and  including 
September  30,  1801,  for  $2,714.49,  unless  com- 
plainants are  entitled  to  participate  in  the 
distribution  of  a  fund  of  $44,444.45,  received 
by  defendants  under  the  following  circum- 
stances: Coniplainants  and  defendants  as 
representatives  and  heirs  of  Joseph  B.  Com- 
stock,  deceased,  owned  certain  timber  berths 
in  the  province  of  Ontario.  These  berths 
stood  in  the  name  of  Comstock  Bros,  (the 
name  in  which  said  complainants  and  said 
Joseph  B.  Comstock,  prior  to  his  death  in 
1894,  had  carried  on  business  as  copartners). 
As  the  debts  of  said  copartnership  were  only 
nominal,  these  berths  were  owned  by  the  par- 
ties In  proportion  to  their  copartnership  in- 
terests; that  is,  each  of  said  complainants 
owned  four-ninths,  and  defendants,  as  repre- 
sentatives and  heirs  of  Joseph  B.  Ciomstock, 
owned  one-ninth.  On  August  24,  1894,  one 
Peter  Ryan,  a  prominent  timber  dealer,  re- 
siding at  Toronto,  Ontario,  addressed  a  let- 
ter to  Comstock  Bros.,  Alpena,  Mich.,  request- 
ing their  lowest  price  for  said  timber  berths, 
stating:  'I  can  sell  them,  if  you  will  give 
me  two  months  to  overlook  them.  Fires  are 
now  raging  in  your  territory,  and  though  I 
am  not  sure  that  there  is  any  on  your  berths, 
yet  you  must  realize  that  settlers,  hunters, 
Indians,  and,  worst  of  all,  mining  prospec- 
tors, are  very  apt  to  do  quite  a  lot  of  mis- 
chief.' Receiving  no  answer,  on  September 
Ist  Mr.  Ryan  wrote  again,  addressing  his 
letter,  as  before,  4.0  Comstock  Bros.,  stating: 
•May  I  ask  you  to  let  me  have  an  answer  to 
my  letter  of  the  24th.    I  am  informed  that 


townships  of  Foster  and  Nairn  (two  of  the 
timber  berths  in  question)  have  been  on  fire 
and  much  burned.'  September  6,  1899,  com- 
plainant Andrew  W.  Comstock  answered  the 
letters  of  Peter  Ryan,  stating:  'We  are  not 
anxious  to  sell  our  bertha.  The  fires  are  not 
Injuring  them.  We  have  a  man  on  tbe 
ground  watching  them.  That  is  our  last  re- 
port We  will  sell  the  four  berths  for  $500,- 
000  net  If  you  wish  to  «Eamlne  tbem,  we 
will  not  sell  to  other  parties  while  you  are 
looking,  or  before  November  Ist  We  will 
give  no  option  to  any  one.'  On  receipt  of 
this  letter  Mr.  Ryan  dispatched  men  to  ex- 
amine the  berths  and  wrote  the  following 
letter: 

"'Stb  September,  1899. 

"'Messrs.  Comstock  Brothers,  Alpena, 
Mich. — ^Dear  Sirs:  Yours  of  the  5th  Inst  at 
liand.  I  beg  to  say  that  I  am  sending  men 
to  examine  the  berths,  and  beg  to  express 
my  appreciation  of  your  offer,  and  hope  fo  be 
able  to  close  with  yon  before  the  time  men- 
tioned in  your  letter. 

"  'Yours  truly,  Peter  Ryan.' 

"Before  this  letter  reached  Alpena,  com- 
plainant Andrew  W.  Comstock  had  left  Al- 
pena for  Detroit  and  the  other  complainant 
was  in  Toledo,  Ohio,  so  that  this  letter  was 
not  received  by  complainants  until  after  the 
interview  next  below  mentioned  had  oc- 
curred between  them  and  Peter  Ryan.  On 
the  11th  of  September  said  Ryan  met  said 
complainant  Andrew  W.  Comstock  in  De- 
troit for  the  purpose  of  securing  a  formal 
option  in  accordance  with  the  correspondence 
above  referred  to.  Said  Andrew  W.  Com- 
stock would  not  give  said  option  until  his 
brother,  William  B.  Comstock,  who  was  then 
In  Toledo,  Ohio,  should  give  Iiis  assent  to  the 
arrangement  To  secure  this  assent  said 
Ryan  and  Andrew  W.  Comstock  visited  To- 
ledo/>n  September  12th  and  had  an  interview 
with  said  William  B.  Comstock,  who  ap- 
proved the  proposed  arrangement  EUther  on 
the  11th  of  September  or  the  13th,  Just 
which  time  it  seems  to  me  to  be  unimportant 
said  Andrew  W.  Comstock  informed  said 
Ryan  that  he  could  not  sign  the  proposed 
option  until  the  defendants  should  yield  their 
assent  This  was  the  first  information  that 
said  Ryan  had  that  the  defendants  had  any 
Interest  in  the  timber  berths  in  question. 
On  said  September  13th  a  formal  option  was 
prepared  by  the  solicitor  for  complainants, 
whereby  said  Ryan  was  to  have  the  right  to 
purchase  said  timber  berths,  on  or  before 
November  1,  1899,  for  the  sum  of  $500,00a 
He  was  to  advance  $10,0(X),  which  was  to 
become  forfeited  in  case  the  bertlis  were  not 
paid  for  as  agreed.  It  was  arranged  that 
said  Ryan  should  leave  his  check  of  $10,000 
either  with  Mr.  Comstock  or  his  scriicitor, 
which  was  to  be  used  by  Mr.  Comstock  in 
the  event  of  his  signing  said  option,  and  not 
otherwise,  and  that  his  signing  said  option 
depended  ui>on  the  assent  of  defendants  to 
the  proposed  arrangement    On  said  13th  day 
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of  September,  1899,  both  Mr.  Ryan  and  the 
complainant  A.  W.  Comstock  communicated 
by  telephone  with  Mr.  Hall,  of  the  firm  of 
McDonell  &  Hall,  of  Bay  City,  representa- 

tlres  of  the  defendants.    This  was  the  first 

■  Intimation  that  any  one  representing  the  de- 
fendants had  of  the  proposed  sale,  Mr. 
Hal]  declined  to  assent  to  the  sale,  on  the 
ground  that  he  believed  the  property  to  be 

of  much  neater  value  than  $500,000.  When 
he  ■was  assured  that  reports  had  come  that 
the  timber  was  damaged  <m:  threatened  by 
fire,  he  stated  bis  desire  to  examine  said 
reports.  Accordingly  it  was  arranged  that 
on  the  following  Saturday,  September  Idth, 
he  should  meet  said  complainant  Andrew  W. 
Comstock  at  his  office  In.Alpena  and  examine 
said  reports.  In  accordance  with  this  ar- 
raojrement,  both  Mr.  Hall  and  his  partner, 
Mr.  McDonell,  and  their  client,  Mrs.  M. 
Louise  Comstock,  had  an  Interview  with  said 
Andrew  W.  Cinnstock  at  his  office  in  Alpena. 
Together  they  examined  the  letters  indicat- 
ing that  the  timber  had  been  damaged  or 
was  then  threatened  by  flre.  Defendants 
were  not  satisfied  that  it  was  for  their  in- 
terest to  have  the  sale  proceed.  They  stated 
to  complainant  Andrew  W.  Comstock  that 
according  to  his  testimony  given  the  prevlona 
December  said  timber  was  worth  $1,350^000^ 
and  according  to  the  appraisal  of  his  brother 
and  his  own  report  as  adminlstratw  of  the 
estate  of  Joseph  B.  Comstock,  deceased,  the 
Interest  of  said  estate  In  said  timber  was 
worth  $127,000.  Mr.  Hall,  speaking  for  his 
dlentB,  tried  to  induce  complainant  Andrew 
W.  Comstock,  at  the  expense  of  all  parties 
Interested  out  of  the  funds  of  the  partnership 
remaining  In  his  hands,  to  have  an  investiga- 
tion made  to  ascertain  the  then  worth  of 
said  timber.  Mr.  Comstock  declined  to  do 
this,  and  Mr.  Hall  then  said:  "Mr.  Comstock, 
that  tneans  that  Mrs.  Comstock  has  got  to 
adopt  her  own  course  to  protect  her  Interest 
in  tms  property.'  To  wlilcb  complainant  An- 
drew W.  Comstock  replied:  'That  is  right' 
It  was  finally  concluded  that  complainants 
would  advance  to  Mrs.  M.  Louise  Comstock, 
widow  of  Joseph,  the  sum  of  $500,  to  be 
charged  to  her  account,  for  the  purpose  of 
making  an  investigation  (though  this  ad- 
vance, owing  to  the  clrcimistances  hereafter 
stated,  was  not  made),  and  a  telegram  was 
sent  to  Mr.  Byan,  at  Toronto,  stating  that 
until  this  Investigation  was  made  the  estate 
represented  by  defendants  would  decline 
to  yield  its  assent  to  the  proposed  arrange- 
ment On  Sunday,  September  17tb,  said 
Peter  Ryan,  who,  in  the  meantime  had  re- 
ceived the  telegram  last  above  referred  to, 
called  on  Mr.  Hall  at  his  office  in  Bay  City, 
and  represented  to  him  that  he  had  a  valid 
and  binding  contract  with  Comstock  Bros. 
Mr.  Hall  threatened  to  obtain  an  injunction 
preventing  the  carrying  out  of  this  contract 
Mr.  Ryan  indicated  his  great  anxiety  to  have 
the  contract  promptly  and  faithfully  exe- 
cuted, and  asked  Mr.  Hall  to  name  a  flgure 


which  would  induce  his  clients  to  yield  their 
assent  to  the  proposed  arrangement  In  re- 
sponse to  this  suggestion,  Mr.  Hall,  assuming 
the  value  to  be  $900,000,  and  a  one-ninth  in- 
terest in  said  timber  to  be  worth  $100,000, 
agreed,  if  Mr.  Ryan  would  give  $44,444.45,  In 
addition  to  what  they  would  receive  as  their 
one-ninth  of  the  $500,000,  to  advise  his  clients 
to  consent  to  the.  option  being  executed  in 
accordance  with  the  arrangement  already 
made.  To  this  proposition  Mr.  Ryan  finally 
gave  his  assent,  and  on  the  following  morn- 
ing, in  the  city  of  Detroit,  a  writing  embody- 
ing this  agreement  was  executed.  Very 
shortly  thereafter  Mr.  Ryan  and  Mr.  Hall 
met  complainant  Andrew  W.  Comstock,  and 
Mr.  Hall  Informed  him  that  the  defendants 
yielded  their  assent  to  the  proposed  arrange- 
ment, and  subsequently  on  the  same  day  the 
option  prepared  on  the  13th  of  September 
was  executed  by  Andrew  W.  Comstock  In 
the  name  of  Comstock  Bros.,  and  delivered 
to  Mr.  Ryan,  and  the  $10,000  check  was 
cashed.  Subsequently  said  Ryan  sold  said 
berths  for  $937,000,  and  on  or  about  Novem- 
ber 1,  1899,  carried  out  his  contract,  both 
with  complainants  and  defendants.  Nearly 
all  of  the  berths  were  sold  by  said  Ryan  be- 
fore November  1,  1899. 

"The  question,  and  it  is  a  question  of  law, 
is  whether  or  not  complainants  are  entitled 
to  eight-ninths  of  the  $44,444.46.  If  the  com- 
plainants had  been  informed,  before  they 
executed  the  option,  on  the  18th  of  Septem- 
ber, that  the  defendants  were  receiving  tills 
amount  in  addition  to  the  one-ninth,  and  aft- 
er such  information  had  proceeded  to  execute 
the  contract,  no  one  could  possibly  contend 
that  they  had  a  right  to  participate  in  the 
fund  In  controversy.  Their  claim  hinges, 
then,  upon  the  neglect  of  defendants  to  dis- 
close the  ijecelpt  of  this  sum,  in  addition  to 
the  interest  in  the  $500,000.  Was  there  any 
obligation  on  the  part  of  the  defendants  to 
make  that  disclosure  to  complainants?  It  Is 
earnestly  Insisted  by  the  learned  counsel  for 
complainants  that  the  relation  existing  be- 
tween complainants  and  defendants  was  one 
of  trust  and  confidence.  Cases  are  cited  hold- 
ing that  such  a  relation  exists,  not  only  l>e- 
tween  copartners,  but  between  the  repre- 
sentatives of  deceased  partners  and  the  for- 
mer partners  of  their  intestate.  I  have  no 
doubt  that  such  a  trust  relation  often  does 
exist  If  the  representative  of  a  deceased 
partner  undertakes  to  deal  with  the  assets 
of  the  partnership,  respecting  such  an  under- 
taking, he  occupies  a  relation  of  trust  to- 
ward every  one  having  an  Interest  In  said  as- 
sets. The  authorities  cited  in  the  brief  of 
complainants'  counsel  relate,  as  I  under- 
stand them,  to  such  situations,  and  not  to  a 
case  like  that  under  consideration.  Here 
defendants  did  not  imdertake  to  deal  with 
any  asset  of  the  copartnership,  nor  with  any 
Interest  in  which  complainants  were  con- 
cerned. They  simply  undertook,  in  their 
dealing  with  Byan,  to  dispose  of  their  inter- 
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est— that  Is,  the  Interest  of  the  estate  of 
Joseph  B.  Comstock,  deceased — In  the  asset 
In  question,  and  in  troth  they  did  not  receive 
for  that  Interest  any  more  than  it  was  rea- 
sonably worth,  as  shown  by  the  amount  real- 
ized by  Ryan.  Defendants,  so  far  as  com- 
plainants w«re  concerned,  had  a  right  to  sell 
their  interest  in  that  asset  for  any  price 
which  they  could  get  Was  there  any  obliga- 
tion, on  the  part  of  defendants,  to  say  to 
complainant,  Andrew  W.  Comstock,  'We  are 
receiving  from  Ryan,  $44,444.45  iji  addition  to 
one-ninth  of  this  |500,000?'  Was  Andrew  W. 
Comstock  in  any  position  to  say,  'I  have  been 
misled  by  your  silence?'  It  seems  to  me  ob- 
viously not.  Complainants  had  fixed  the 
value  of  this  property  at  $300,000  for  the  pur- 
pose of  making  the  deal  with  Ryan.  In  fix- 
ing this  value  they  had  not  consulted  de- 
fendants. They  had  consulted  their  own 
opinion,  and  their  own  interests.  They  bad 
promised  Ryan  that  be  should  have  the  land 
at  that  figure  if  the  defendants  would  assent 
I  am  not  sure  that  their  letter  of  September 
5th  would  not  have  legally  obligated  them  to 
carry  out  that  agreement  But,  whether  or 
not  there  was  a  legal  obligation,  there  was 
the  strongest  kind  of  a  moral  obligation  on 
their  part  to  perform  their  agreement  and  to 
sign  the  option.  It  would  not  have  been 
good  faith  on  their  part  for  them  to  have 
said  to  Ryan,  'Because  you  have  paid  de- 
fendants $44,444.45  more  than  their  one- 
ninth  of  $500,000,  you  must  also  pay  us  eight 
times  this  amount,  or  we  will  not  do  as  we 
have  agreed.'  Complainants,  therefore,  can- 
not truthfully  say  that  they  have  been  mis- 
led by  the  silence  of  defendants,  because 
they  have  done  only  what  they  were  bound 
to  do  by  every  principle  of  morals.  This  is 
not  a  case  wherein  it  can  be  urged  that  It 
was  the  duty  of  the  defendants  to  make 
complainants  acquainted  with  facts  of  which 
they  were  ignorant  This  is  not  a  case  where 
silence  was  fraudulent  There  was  no  trust 
relation  which  made  it  the  duty  of  the  de- 
fendants to  speak.  Complainants  suffered 
DO  injury,  because  they  did  nothing  but  pur- 
sue a  course  which,  in  honor,  they  were 
bound  to  pursue.  It  results,  therefore,  that 
complainants,  in  my  judgment,  are  not  en- 
titled to  participate  in  the  distribution  of  the 
fund  in  question,  and  that  a  decree  should 
be  entered  in  favor  of  defendants  against 
complainants  for  $2,714.40." 

I  can  add  but  little  to  what  was  said  by 
Judge  Carpenter.  The  case,  briefly  stated. 
Is  that  Comstock  Bros,  were  the  owners  of 
certain  timber  limits  In  Canada.  After  the 
death  of  one  of  the  brothers,  whose  interest 
is  now  represented  by  the  defendants,  the 
complainants,  who  are  the  surviving  part- 
ners of  the  firm,  and  who  in  the  wain  bad 
managed  its  affairs  and  were  very  capable 
business  men,  thought  it  best  to  sell  the  tim- 
ber limits,  and  offered  them  to  Mr.  Ryan  for 
$500,000.  It  Is  clear  the  complainants 
thought  that  was  all  the  limits  were  worth. 


and  were  willing  to  sell  for  that  price,  and. 
to  take  eight-ninths  thereof  as  compensation 
for  the  eight-ninths  interest  which  they  bad 
In  the  lands.  The  widow  of  the  deceased 
partner  thought  the  lands  were  more  valua- 
ble, and  was  not  willing  to  have  the  lands 
sold  unless  she  and  her  children,  who  suc- 
ceeded to  the  rights  of  her  deceased  husband, 
obtained  more  than  one-ninth  of  $500,000  for 
their  interest  The  record  is  barren  of  any 
testimony  indicating  that  complainants  were 
influenced  In  any  way  by  any  act  of  the  de- 
fendants in  fixing  a  price  upon  the  lands  at 
the  time  they  gave  the  option  to  Mr.  Ryan. 
By  the  arrangement  entered  into  by  the  de- 
fendants with  Mr.  Ryan,  the  amount  which 
was  to  be  received  by  complainants  was  not 
diminished  in  the  le&st  The  complainants 
put  one  price  upon  the  limits.  The  defend- 
ants and  Mr.  Ryan  thought  they  were  worth 
more.  An  arrangement  was  made  which 
was  satisfactory  to  the  defendants  and  Mr. 
Ryan,  by  which  the  latter  was  able  to  carry 
out  to  the  letter  his  agreement  with  the  com- 
plainants. I  cannot  understand  how  the  ar- 
rangement entered  Into  by  defendants  vrlth 
Mr.  Ryan  was  wrong  either  In  law  or  morals. 
Especially  I  cannot  consent  to  the  proposi- 
tion that  defendants,  who  declined  to  part 
with  their  interest  in  the  limits  for  less  than 
$100,000,  and  who  received  that  amount  for 
them,  shall  be  compelled  by  a  decree  of  this 
court  to  have  upwards  of  $39,000  taken  from 
the  amount  paid  them  and  given  to  the  com- 
plainants, when  complainants  have  already 
received  every  dollar  of  value  they  placed 
upon  their  interest  in  the  limits,  and  all  they 
were  to  receive  under  their  contract  To  do 
so  compels  the  widow  and  children  to  take 
for  their  interest  what  they  were  not  will- 
ing to  take,  and  gives  to  complainants  near- 
ly $40,000  more  than  they  themselves  asked 
for  their  interest.  I  think  the  decree  entered 
by  the  trial  court  was  right  and  should  be 
affirmed. 


DAPPER  T.  SMITH,  County  Clerk. 
(Supreme  Court  of  Michigan.     Oct    28,  1904.)- 

ELECTIONS — PBIUABT    LAW  —  CONBTITDTIORAI.- 
ITY— CAN  DIDATES— OATH. 

1.  Kent  county  primary  election  law  (Loc. 
Acts  1003,  p.  142,  No.  826)  {  3,  requiring  that 
before  the  name  of  any  candidate  Bhall  be  placed 
on  the  ballot  at  a  primary  election  such  can- 
didate shall  on  oath  declare  his  purpose  to  be- 
come such,  is  a  violation  of  Const  art  18,  8  1, 
prescribing  the  oath  which  shall  be  required  of 
public  officers,  and  providing  that  no  other  oath 
shall  be  required  as  a  qualification  for  any 
office,  since  thereby  voters  are  precluded  from 
choosing  as  a  candidate  one  who  declines  to  him- 
self seek  the  office. 

Certiorari  to  Circuit  Court,  Kent  County; 
Alfred  Wolcott,  Judge. 

Certiorari,  on  relation  of  Emil  A.  Dapper, 
against  Connor  H.  Smith,  coimty  clerk,  to 
review  the  denial  of  a  writ  of  mandamus  to- 
compel  respondent  to  certify  the  names  of 
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candidates  chosen  by  the  Socialist  Party  of 
Kent  county  at  a  mass  convention  to  the  com- 
mission as  entitled  to  a  place  on  the  official 
ballot    Bedsion  reversed,  and  writ  granted. 

Kmll  A.  Dapper,  in  pro.  per.  Oarl  SI 
Mapes,  for  respondent 

FEB  CURIAM.  The  relator  applied  to  the 
circuit  court  for  mandamus  to  compel  the 
respondent  to  certify  the  names  of  the  can- 
didates chosen  by  the  Socialist  Party  of 
Kent  connty  in  a  mass  convention  to  the 
commission  as  entitled  to  a  place  on  the  of- 
ficial bollot  This  application  was  denied, 
and  certiorari  Is  brought  to  review  the  rul- 
ing of  the  circuit  judge.  A  prompt  decision 
is  indispensable  to  the  preservation  of  re- 
lator's rights.  Were  this  not  so,  we  should 
feel  that  the  grave  questions  involved  not 
only  merited,  bnt  demanded,  a  much  fuller 
discussion  than  we  are  able  to  give  them. 

Briefly  stated,  the  question  involved  is 
whether  section  3  (Loc.  Acts  1903,  p.  142, 
No.  32^  of  the  act  providing  for  primary 
elections  In  Kent  county  is  In  conflict  with 
the  Constitution,  for  the  reason  that  it  de- 
nies a  place  on  the  ballot  to  any  candidate 
unless  such  candidate  will  declare  on  oath. 
In  advance,  the  fact  that  he  is  a  candidate 
for  the  office.  Section  1  of  article  18  of  the 
Constitution  prescribes  the  oath  which  shall 
be  required  of  public  officers,  and  further 
provides  that  no  other  oath,  declaration,  or 
test  shall  be  required  as  a  qualification  for 
any  office  or  public  trust.  This  provision 
is  not  one  designed  for  the  l>eneflt  of  the 
aspirant  for  public  station  alone;  it  is  in  the 
interest  of  the  electorate  as  well.  The  pro- 
vision of  this  law  which  requires  that  be- 
fore the  name  of  any  candidate  shall  be 
placed  upon  the  ballot  at  the  primary  elec- 
tion, such  candidate  shall  on  oath  declare 
his  purpose  to  become  such,  excludes  the 
right  of  the  electorate  of  the  party  to  vote 
for  the  nomination  of  any  man  who  is  not 
sufficiently  anxious  to  fill  public  station  to 
malce  such  a  declaration.  The  man  who  may 
be  willing  to  consent  to  serve  his  state  or 
his  community  in  answer  to  the  call  of  duty 
when  chosen  by  his  fellow  citizens  to  do 
so  is  excluded,  and  the  electorate  has  no 
opportunity  to  cast  their  votes  for  him.  It 
Is  not  an  answer  to  this  reasoning  to  say 
that  the  electors  may  still  vote  for  such  a 
man  by  using  "pasters."  We  cannot  ignore 
the  fact  that  parties  liave  become  an  Im- 
portant and  well-recognized  factor  In  govern- 
ment Certain  it  is  that  this  law  fully  rec- 
ognizes the  potency  of  parties,  and  provides 
for  iMrty  action  as  a  step  toward  the  choice 
of  an  officer  at  the  election.  The  authority 
of  the  Legislature  to  enact  laws  for  the  pur- 
pose of  securing  purity  in  elections  does  not 
Include  the  right  to  Impose  any  conditions 
which  will  destroy  or  seriously  impede  the 
enjoyment  of  the  elective  franchise.  Attor- 
ney General  v.  Common  Council,  58  Midi. 
218,  24  N.  W.  887,  65  Am.  Rep.  075.    We  can- 


not escape  the  conclusion  that  the  provision 
In  question  does  most  seriously  Impede  the 
electors  in  the  choice  of  candidates  for  office, 
and  that  It  is  in  conflict  with  the  provisions 
of  section  1  of  article  18  of  the  Constitution. 
It  by  no  means  follows  that  reasonable  pro- 
vision may  not  be  made  by  legislation  for  an 
Initiative  In  placing  upon  the  ballot  the 
names  of  those  to  be  voted  for,  as,  for  in- 
stance, by  requiring  a  petition  by  a  stated 
percentage  of  the  voters  of  the  party.  But 
this  provision  goes  farther,  and  precludes 
the  voters  from  choosing  as  a  candidate  one 
who  declines  to  himself  seek  the  office. 

The  order  of  the  court  below  will  be  re- 
versed and  the  writ  granted. 


THOMPSON  T.  BAT  CIRCUIT  JUDGE. 

(Supreme  Court  of  Michigan.     Oct  2Q,  1904.) 

AOnOMB—niSCOHTIMUANCE— VACATION— FBAUD 
— KANOAUrS. 

1.  Mandamus  will  not  lie  to  compel  the  vaca- 
tion of  an  order  strilcing  a  stipulation  of  dis- 
oontinuance  from  the  files;  the  plaintiff,  under 
such  circumstances,  being  required  merely  to 
proceed  with  the  cause  or  pay  costs. 

2.  Where  the  discontinuance  of  a  cause  was 
obtained  fraudulently,  the  court  could  set  the 
same  aside  on  motion  supported  by  a  proper 
showing. 

Application  by  Martha  J.  Thompson  for 
mandamus  to  compel  the  Bay  circuit  judge 
to  set  aside  an  order  striking  a  stipulation  of 
discontinuance  from  the  files.    Writ  denied. 

Fred  W.  De  Foe,  for  relator.  S.  G.  Hough- 
ton, for  respondent 

PER  CURIAM.  The  writ  Will  be  denied. 
The  case  is  distinguishable  from  Voigt  v. 
Circuit  Judge.  103  Mich.  190,  61  N.  W.  343. 
In  that  case  the  efTect  of  the  action  of  the 
circuit  Judge  was  to  adjudge  that  a  settle- 
ment of  a  cause  of  action  was  fraudulent 
It  was  held  that  such  question  could  not  be 
thus  tried.  Here  there  is  no  such  question. 
The  plaintiff  Is  merely  required  to  proceed 
with  her  cause  or  pay  the  costs.  If  the  dis- 
continuance in  such  a  case  was  obtained 
fraudulently,  we  think  the  court  might  set 
the  same  aside  on  motion  and  proper  show- 
ing. 


RABER  et  aL  ▼.  HYDE. 

(Supreme  Court  of  Michigan.     Oct  26,  1904.) 

BEPLEVIN— STATE    LANDS  —  CXJTTIRG    TIMBBB— 
TRESPASS— SALES— TrrLE—DErENSES. 

1.  Where  ties  cut  from  state  lands  were  seized 
by  a  state  trespass  agent  and  sold  to  plaintiils, 
a  purchaser  from  the  trespasser  prior  to  the 
seizure  acquired  no  title  thereto. 

2.  Where  ties  sued  for  had  been  cut  from 
state  land  by  a  trespasser,  and  sold  by  the 
state  after  seizure  to  plaintiff,  a  purchaser  from 
the  trespasser,  having  neither  title  nor  right  to 
possession  of  the  ties,  could  not  defend  a  suit  to 
recover  the  same  on  the  ground  that  plaintiff's 
title  from  the  state  was  defective. 
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Error  to  Circuit  Court,  Cheboygan  County; 
Frank  Shepherd,  Judge. 

Action  by  Philip  W.  Raber  and  others 
against  Robert  N.  Hyde.  From  a  Judgment 
in  favor  of  plaintiffs,  defendant  brings  er- 
ror.   Affirmed. 

H.  W.  Harpster,  for  appellant  Frost  & 
Spragne^  for  appellees. 

CARPENTER,  J.  ThU  Is  an  action  of  re- 
plevin to  recover  the  possession  of  certain 
railroad  ties.  These  ties  were  made  by  one 
William  Meden,  aiM  It  must  be  assumed  on 
this  record  that  they  were  made  from  tim- 
ber growing  on  certain  state  tax  lands.  Be- 
fore the  ties  were  made,  Meden  had  contract- 
ed to  sell  them  to  plaintiffs,  the  place  of  de- 
livery being  specified  as  Bellant's  Landing, 
on  Lake  Huron.  Meden  had  also,  it  seems, 
agreed  in  a  prior  contract  to  sell  the  ties  to 
the  defendant  The  place  of  delivery  speci- 
tled  in  this  contract  was  High  Banks,  a  point 
on  Lake  Hnron  about  two  miles  north  of 
Bellant's  Landing.  Meden  did  In  fact  deliv- 
er the  ties  at  Bellant's  Landing,  where  they' 
were  Inspected  and  accepted  by  plaintiffs. 
Shortly  thereafter  the  ties  were  seized  by  a 
state  trespass  agent  on  the  ground  that,  the 
timber  having  been  cut  on  state  tax  lands, 
the  ties  belonged  to  the  state.  This  state 
trespass  agent  subsequently  sold  the  ties  to 
plaintiffs.  Still  later,  defendant  claiming 
the  ties  as  his  under  bis  contract  with  Me- 
den, seized  them,  and  carried  them  away. 
Thereupon  plaintiffs  instituted  this  suit 
The  trial  court  directed  a  verdict  in  plain- 
tiffs' favor.    Was  this  correct? 

It  is  clear  that  the  ties  never  belonged  to 
Meden,  and  therefore  do  not  belong  to  de- 
fendant They  do  belong  either  to  the  state 
or  to  plaintiffs.  Defendant  Insists  that  the 
titie  acquired  by  plaintiffs  from  the  sale  by 
the  state  was  defective.  If  this  is  true,  it 
does  not  aid  defendant  The  state  does  not 
question  plaintiffs'  title,  and  defendant,  hav- 
ing no  right  to  the  possession  of  the  ties,  can- 
not question  it  See  Allen  v.  Cowley,  128 
Mich.  530,  87  N.  W.  620. 

Defendant  complains  of  certain  rulings  ad- 
mitting testimony,  which,  under  this  view  of 
the  case,  are  unimportant  We  decline, 
therefore,  to  consider  them. 

Judgment  is  affirmed,  with  costs.  The  oth- 
er Justices  concurred. 


MICHIG.^N   BUGGY   CO.   v.    SMALLEGAN 
et  al. 

(Supreme  Court  of  Michigan.     Oct  26,  1904.) 

PSOCESS— SBBVINO    DECLARATION  —  8BBVI0B   OF 
COPY— INDOBSEMENT   OF   FILING    BT  CLEBK. 

1.  Under  Comp.  Laws,  5  9985,  providing  that 
a  suit  may  be  commenced  by  tiling  a  declaration, 
entering;  a  rule  to  plead,  and  serving  a  copy  of 
the  declnration  and  notice  of  rale  on  defendant 
it  is  not  necessary  that  tlie  copy  served  should 
bear  an  indorsement  of  filing  by  the  clerk. 


Case  Made  from  Circuit  Court,  Antrim 
Coimty;   Frederick  W.  Mayne,  Judge. 

Action  by  the  Michigan  Buggy  Company 
against  John  Smallegan  and  another.  Judg- 
ment In  favor  of  plaintiff.  Heard  on  case 
made  by  defendants.    Judgment  affirmed. 

Fitch  R.  Williams,  for  appellants.  Leavltt 
&  Guile,  for  appellee. 

HOOKER,  J.  This  action  was  begun  by 
filing  a  declaration,  a  copy  of  which  was 
served.  Afterwards  an  amended  declaration 
was  filed  to  correct  an  unimportant  clerical 
error.  Both  declarations  were  served  by  de- 
livery of  copies,  but  neither  copy  showed  an 
Indorsement  of  the  filing  by  the  clerk,  which 
in  each  instance  appeared  upon  the  original. 
The  defendants  did  not  appear,  and  their  de- 
faults were  entered  for  not  appearing  and 
pleading,  and  Judgment  followed  after  de- 
fendants had  appeared  specially  and  moved 
to  set  aside  the  proceedings  for  want  of  Juris- 
diction, which  motion  was  denied;  and  the 
defendants  present  the  cause  to  ns  by  case 
made. 

It  is  claimed  that  the  failure  to  serve  a 
declaration  properly  is  a  Jurisdictional  ques- 
tion, and  it  is  insisted  that  to  omit  the  in- 
dorsements of  filing  from  the  copy  served  Is 
not  a  service  In  compliance  with  law.  The 
statute  (Comp.  Laws,  i  9985)  provides  for  the 
commencement  of  suit  by  filing  declaration, 
entering  a  rule  to  plead,  and  serving  a  copy 
of  the  declaration  and  a  copy  of  the  role. 
It  Is  silent  as  to  the  indorsement  of  flUng. 
We  think  that  the  service  was  proper. 

Judgment  affirmed.  The  other  Joatlces 
concurred. 


CLEVELAND  v.  ROTHSCHILD. 
(Supreme  Court  of  Michigan.     Oct  26,  1904.) 

PLEADING— AUBNDMEN'T-KJHANOK  IN  CAC8E  OF 
ACTION. 

1.  Defendant  agreed  to  purchase  of  plaintiff 
1,250  shares  of  the  capital  stock  of  a  corpora- 
tion to  be  organized.  Afterward,  by  agreement 
of  all  the  parties,  including  defendant  the  cor- 
poration was  capitalized  at  oaly  one-fifth  as 
much  as  was  originally  ooDtemplated,  and  de- 
fendant received  250  shares.  The  assets  of  the 
corporation  as  actually  organized  were  the  same 
as  those  of  the  corporation  as  contemplated. 
Plaintiff  sued  for  the  price  of  the  shares  sold 
defendant  alleging  the  sale  by  contract  in  writ- 
ing of  1,250  shares,  and  on  trial  moved  to 
amend  bis  bill  of  particulars  so  as  to  charge 
defendant  with  the  agreed  price  and  value  of 
250  shares  as  the  equivalent  of  the  1,2.>0  shares 
mentioned  in  the  written  agreement  Held,  that 
the  proposed  amendment  did  not  change  the 
cause  of  action,  but  nnder  Comp.  Laws,  | 
10,268,  authorizing  the  court  to  amend  any 
pleading  for  the  furtherance  of  justice  at  any 
time  before  judgment,  the  amendment  should 
have  been  allowed. 

Error  to  Circuit  Court,  Wayne  County; 
Morse  Rohnert  Judge. 

Action  by  William  H.  Cleveland  against 
SIgmund  Rothschild.  From  a  Judgment  for 
defendant  plaintiff  appeiils.    Reversed. 
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Tarsney  &  Fltzpatrlck  and  R.  I.  Lawson, 
for  appellant.  Chamberlain  &  Guise  (Elliott 
6.  Stevenson  and  Leo  AL  Butzel,  of  oounael), 
for  appellee. 

MOORE,  O.  J.  This  suit  is  brought  to 
recover  the  sum  of  $5,000  and  interest  there- 
on, which  plaintiff  claims  is  due  him  from 
the  defendant  The  case  has  been  here  be- 
fore, and  a  reference  to  it  as  reported  In  94 
X.  W.  1S4  will  make  a  long  statement  here 
unnecessary.  The  declaration  was  upon  the 
common  counts,  with  a  bill  of  particulars  as 
follows:  "(1)  For  the  price  and  value  of 
twelve  hundred  fifty  shares  of  the  capital 
stock  of  the  Cleveland  Stone  Company,  a 
corporation  sold  and  transferred  by  plaintiff 
to  defendant  September  25,  1892.  $5,000.  (2) 
September  25,  1892,  It  was  agreed  in  writ- 
ing between  the  said  plaintiff  and  defendant 
tliat  said  defendant  should  receive  twelve 
hundred  fifty  shares  of  the  capital  stock  of 
the  Cleveland  Stone  &  Supply  Company  when 
said  company  was  incorporated  under  the 
name  and  style  of  the  Cleveland  Stone  Com- 
pany, in  consideration  of  five  thousand  dol- 
lars to  be  paid  to  said  plaintiff  as  a  bonus, 
wliich  said  sum  of  five  thousand  dollars  so 
agreed  to  be  paid  to  the  plaintiff  by  the  de- 
fendant the  plaintiff  seeks  to  recover  in  this 
action,  together  with  interest  thereon  from 
October  1.  1892.  Dated  at  Detroit  this  19th 
day  of  March,  A.  D.  1896."  The  plea  was 
the  general  issue,  with  notice  of  set-off.  On 
the  trial  plaintiff  moved  to  amend  Ills  bill 
of  itarticulars  by  adding  the  following  item: 
*'To  the  a^eed  price  and  value  of  250  shares 
of  the  capital  stock  of  the  Cleveland  Stone 
Company,  said  250  shares  being  equivalent, 
both  as  to  number  of  shares  and  value,  to 
1,250  shares  of  stock  mentioned  in  a  written 
agreement  between  the  plaintiff  and  defend- 
ant and  Jolin  H.  Brown,  dated  September 
28;  1892,  $5,000."  Defendant  objected  to  the 
proposed  amendment,  and  It  was  denied  by 
the  court  for  the  reason  that  it  stated  a  new 
cause  of  action  against  which  the  statute  of 
limitations  had  run.  The  Judge  was  of  the 
opinion  he  had  no  power,  as  a  matter  of  law, 
to  permit  the  amendment,  and.  stated,  if  he 
thought  he  had  any  discretion,  he  would  have 
exercised  it,  and  permitted  the  amendment 
The  defendant  claimed  the  plaintiff  had  not 
made  oat  performance  of  the  written  con- 
tract of  September  28,  1892.  Also  that  the 
proofs  show  that  some  time  in  the  month 
of  April  or  May,  1893,  the  parties  made  a  new 
agreement  and  that  recovery  must  l>e  had 
upon  such  new  agreement  or  not  at  all.  The 
learned  trial  Judge  to(A  this  view  of  the  mat- 
ter,' and  directed  a  verdict  for  defendant 

The  defendant  Insists  here,  as  be  did  in  the 
court  below,  that  the  proposed  amendment 
introduced  a  new  cause  of  action,  and  the 
trial  Judge  did  not  possess  the  power  to  al- 
low it  Is  this  contention  correct?  The  rec- 
ord discloses  that  when  the  contract  of  Sep- 
tember, 1888,  was  made  the  business  was 


not  conducted  by  a  corporation,  but  one  was 
to  be  formed  for  that  purpose,  which  was 
to  take  over  the  business  and  agreement  then 
existing  l)etween  Mr.  White,  owner  of  the 
Anderson  quarry,  and  Mr.  Odette  and  Mr. 
Cleveland.  The  entire  assets  of  the  proposed 
company  consisted  of  the  business  and  agree- 
ment which  it  was  to  so  tajce  over.  The 
company  was  to  l)e  capitalized  in  the  sum 
of  $50,000,  for  wlilch  6.000  shares  of  stock 
of  the  par  value  of  $10  each  were  to  be  is- 
sued. 1,200  shares  of  this  stock  were  to  be 
issued  to  defendant,  for  which  he  was  to  pay 
Mr.  Cleveland  $5,000  as  a  Iwnus.  The  record 
also  discloses  that  plaintiff  gave  evidence 
tending  to  show  that  by  the  mutual  consent 
of  all  the  parties,  including  the  defendant 
instead  of  incorporating  with  a  capital  of 
$50,000,  a  company  was  incoriwrated  with 
$10,000  capital,  of  which  250  shares  of  the 
par  value  of  $10  each  were  issued  to  defend- 
ant. The  statute  of  amendments  reads  (sec- 
tion 10,268,  Comp.  Laws):  "The  court  in 
which  any  action  shall  be  pending,  shall  have 
power  to  amend  any  process,  pleading  or 
proceeding  in  such  action,  either  in  form  or 
substance,  for  the  furtherance  of  Justice,  on 
such  terms  as  shall  be  Just,  at  any  time 
before  Judgment  rendered  therein."  It  will 
be  observed  that  the  assets  of  the  proposed 
company  and  of  the  company  which  was  in 
fact  formed  consisted  of  the  same  things. 
It  wUl  also  be  observed  that  defendant  was 
to  have  one-fourth  of  all  the  shares  of  stock 
which  were  to  be  issued  In  the  proposed 
company,  and,  if  the  evidence  offered  by  the 
plaintiff  is  true,  that  he  In  fact  obtained  one- 
fourth  of  all  th^  shares  of  stock  In  the  com- 
pany which  was  formed.  We  think  It  clear 
that  he  obtained  Just  what  was  Intended  in 
the  first  instance,  and  that  the  proposed 
amendment  did  not  set  up  a  new  cause  of 
action.  The  statute  we  Irnve  quoted  author- 
ized the  circuit  Judge  to  allow  the  proposed 
amendment  As  he  states  he  should  have 
allowed  It  if  he  supposed  be  had  any  discre- 
tion In  the  matter,  the  Judgment  Is  reversed, 
and  a  new  trial  ordered.  See  Welch  v.  Hull, 
73  Mich.  47,  40  N.  W.  T97;  Pratt  v.  Circuit 
Judge,  105  Mich.  499,  63  N.  W.  506;  St  Clair 
Tunnel  Co.  v.  Circuit  Judge,  114  Mich.  417, 
72  N.  W.  249. 


GRANT,  J.,  did  not  sit 
concurred. 


The  other  Justices 


BRICKSON  T.  ALPENA  OIEODIT  JUDGE. 
(Supreme  Court  of  Michigan.     Oct  26,  1904.) 

MANDAMUS— PUiADINO— ANSWER— SUFFl- 
CIBNOT. 

1.  In  mandamus  against  a  judge  portions  of 
Che  answer  cannot  be  stricken  out  on  the  ground 
that  they  relate  to  matter  not  within  the  knowl- 
edge  of  respondent  or  based  on  the  records  and 
files  in  the  cause,  but  the  proper  practice  is  to 
call  the  attention  of  the  court  on  the  hearing 
to  the  parts  of  the  answer  not  deserving  con- 
sideration. 
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Mandamns  on  the  relation  of  Obariea 
Erickson  against  tbe  Alpena  circuit  judge. 
On  motion  to  strike  a  portion  of  tbe  answer 
£rom  tbe  flies.    Motion  denied. 

A.  H.  McMillan,  for  relator.  Ward  B. 
Oonnlne,  for  respondent. 

PER  CURIAM.  Tbe  relator  moves  that 
we  strike  from  tbe  answer  all  matter  not 
shown  to  be  within  tbe  personal  knowledge 
of  the  respondent,  or  based  on  tbe  records 
and  files  In  tbe  cause.  We  are  cited  to  no 
case  which  prescribes  tbe  practice  resorted 
to  by  tbe  relator  of  asking  us  to  mutilate 
tbe  judge's  answer  to  tbe  order  to  show 
cause.  Tbe  value  of  the  writ  of  mandamus 
consists  largely  of  Its  summary  character, 
and  we  are  loath  to  Ingraft  upon  tbe  prac- 
tice any  unnecessary  feature  that  will  Im- 
pair its  efficiency.  A  better  practice  is  to 
call  the  attention  of  tbe  court,  upon  tbe 
bearing,  to  such  parts  of  tbe  answer  and  ac- 
companying papers  as  are  not  entitled  to 
consideration,  when  they  can  be  eliminated 
or  disregarded,  care  being  taken  to  avoid 
a  waiver  through  pleading  subsequent  to  tbe 
answer. 


THICK  V.  DETROIT,  U.  *  R.  RT.  CO. 

(Supreme  Court  of  Michigan.     Oct  4,  1904.) 

.DICLABATION  —  FA.II.nBE  TO  BB  8PBCITIO— OB- 
JECTION TO  ADMISSION  OF  EVIDENCE— DEHTTB- 
BEB— SALE — NECESSITY  OF  TENDER— ABIUTT 
OF'SEIiLEB  TO  FUBNISH  GOODS — INSPECTION— 
CHANGE  OF  CONTRACT — BIGHT  DBAFT  ACCOM- 
FANTINO   BUX   OF  LADING. 

1.  Where  a  declaration  is  sufficient  to  sustain 
a  judgment,  and  its  only  fault  is  that  it  should 
be  more  s^cific,  defendant  may  not  object  to 
the  admission  of  any  evidence  under  it,  but,  if 
desiring  It  to  be  more  specific,  must  demur  to  it. 

2.  Refusal  of  defendant  to  carry  out  a  con- 
tract for  sale  of  ties  by  plaintiff  to  it  justifies 
plaintiff  in  treating  the  contract  as  broken  and 
suing  for  damages,  without  a  delivery  or  formal 
offer  of  delivery. 

3.  Plaintiff,  in  an  action  for  refusal  of  de- 
fendant to  carry  out  the  contract  for  sale  ot 
ties  by  plaintiff  to  it,  may  show  that,  though 
he  did  not  have  the  ties,  he  was  able  to  procure 
them. 

4.  Evidence,  in  an  action  for  refusal  of  de- 
fendant to  carry  out  the  contract  for  sale  of 
ties  to  it  by  plaintiff,  that  some  of  the  ties 
defendant  afterwards  contracted  to  purchase 
from  another  were  a  part  of  the  lot  for  which 
plaintiff  had  contracted  with  which  to  fill  de- 
fendant's order,  is  inadmissible:  it  not  being 
contended  there  were  not  some  good  ties  in  the 
lot. 

5.  Plaintiff's  contract  to  sell  and  deliver  ties, 
which  made  no  provision  for  inspection,  is  not 
changed,  as  to  plaintiff's  duty  to  deliver  them 
without  a  prior  inspection,  by  defendant's  com- 
pliance with  plaintiff's  request,  made  on  account 
of  the  demand  of  the  person  from  whom  plain- 
tiff was  obtaining  the  ties,  that  an  inspector  be 
sent;  plaintiff  having  refused  to  abide  by  his 
inspection,  and  defendant  having  refused  to 
send  another  inspector. 

0.  Under  a  contract  by  which  plaintiff  merely 
agreed  to  sell  and  deliver  to  defendant  ties,  to 
be  of  a  certain  quality,  payment  to  be  cash  on 
delivery,  defendant  has  the  right  on  their  ar- 

1 2.  Sm  Sales,  voL  4S,  C«nt.  Dig.  i  INT. 


rival  to  examine  them  before  accepting  and  pay- 
ing for  them ;  and  a  shipment  with  a  sight 
draft  accompanying  the  bill  of  lading,  without 
an  offer  of  inspection  before  acceptance,  de- 
prives defendant  of  such  right,  and  therefore  is 
not  a  sufficient  tender  of  performance. 

Error  to  Circuit  Court,  Wayne  County: 
Joseph  W.  Donovan,  Judge.  ' 

Action  by  Joseph  A.  Thick  against  tbe 
Detroit,  Utlca  &  Romeo  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Reversed. 

Tbe  contract,  for  tbe  breach  of  wblch  tbls 
suit  is  brought.  Is  evidenced  by  tbe  following 
writings: 

"Detroit,  Mich.,  March  14,  1900. 

"J.  A.  Thick— Dear  Sir:  We  will  take 
seventeen  thousand  (17,000)  cedar  ties,  to 
be  delivered  on  the  M.  C.  R.  R.  at  Center 
Line,  North  Detroit,  or  Belt  Line,  as  we  may 
hereafter  direct  Price  for  No.  1  standard 
cedar  ties  forty-one  cents  (41).  We  will  take 
some  Ko.  2  ties  at  twenty-five  cents.  Terms 
casta  on  delivery. 

"Yours  truly,  Detroit,  Utlca  &  Romeo  Ry. 
"Geo.  B.  Davis,  Pres. 
"I  accept  tbe  above  order. 

"J.  A.  Thick." 

Plaintiff  owned  no  ties,  but  relied  upon 
his  ability  to  buy  and  furnish  the  same 
to  the  defendant  He  fumlabed  none,  but 
claimed  that  he  had  contracted  for  some, 
bad  them  ready  for  delivery,  but  that  tbe 
defendant  refused  to  receive  them.  Plain- 
tiff testified  that  at  Posen  he  contracted  for 
20,000  ties;  that  be  telegraphed  to  defend- 
ant's agent  to  send  an  inspector.  Defend- 
ant's agent.  Mr.  Davis,  telegraphed  that  be 
would  send  one,  fixing  time.  The  Inspector 
came.  Two  carloads  were  Inspected  and 
loaded.  Tbe  parties  from  whom  plaintiff 
contracted  to  purchase  were  dissatisfied  with 
tbe  Inspection,  claiming  tbat  it  was  unfair, 
and  refused  to  load  any  more  cars  under 
tbat  Inspector.  Plaintiff  then  went  to  De- 
troit to  see  Mr.  Davis.  His  version  of  what 
then  occurred,  and  bis  reason  for  consider- 
ing tbe  contract  broken  by  the  defendant, 
are  given  by  blm  as  follows: 

"I  told  blm'  tbat  tbe  tie  inspector  was  an 
Incompetent  man.  He  didn't  know  a  good 
tie  from  a  bad  one,  and  tbe  men  wouldn't 
load  any  more  under  bis  Inspection;  but 
they  would  get  Woods  for  inspection — he 
was  Inspe^ng  ties  for  tbe  D.  &  M.  and  the 
Central  Northwestern— or  any  other  Inspect- 
or who  was  a  qualified  inspector.  He  said: 
'We  can  get  the  Detroit  Northwestern  in- 
spector, or  Mr.  Maltby's  inspection.'  Mr.  Da- 
vis said  be  didn't  want  Mr.  Wood  to  -In- 
spect those  ties,  and  said:  'Do  you  want 
this  man  Duggan?'  I  said:  'Tes.'  And  he 
Bald:  'Would  you  be  satisfied  with  his  In- 
spection?' I  said:  'Tes.'  And  he  said:  'All 
right;  I  will  let  him  go  up.  in  tbe  morn- 
ing.' And  I  said:  'Well,  tomorrow  is  Sat- 
urday.' And  be  said:  'Well,  he  can  go  on 
Monday  morning.'    And  I  said:    'All  right.' 
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On  Monday  morning  I  went  up  to  see  U  Mr. 
Duggan  was  going  up,  and  said  to  Mr. 
Davis:  1  don't  see  anything  of  Mr.  Duggan.' 
And  he  said:  'No;  I  am  not  going  to  let 
him  go  up  this  morning.  Tou  bare  two 
cars  loaded,  haven't  you^  I  said:  'Tes.' 
And  he  said:  'Toa  can  ship  them  down.' 
I  said:  'Yes;  these  cars  are  coming  with  a 
Bight  draft  attached  to  the  bill  of  lading. 
He  said:  That  isn't  cash  on  delivery.'  I 
said:  That  is  cash  on  delivery  in  my  esti- 
mation, Mr.  Davis.  I  am  not  going  to  ship 
down  17,000  ties,  and  put  them  into  the 
railroad,  and  then  let  yon  go  into  litigation 
for  three  or  four  years,  the  same  as  the 
French  road  did.'  He  said:  'Ton  needn't 
ship  any  more  ties.  I  won't  send  an  inspect- 
or.' I  says:  'If  you  don't  want  the  ties, 
I  con  send  them  from  other  shipping  points.' 
And  be  said:  *I  don't  want  them  at  all. 
I  won't  let  you  furnish  them  with  a  sight 
draft  attached  to  the  bill  of  lading.'  I  said: 
1  will  not  ship  them  any  other  way.  That 
Is  tbe  way  my  contract  reads,  and  I  think 
that  Is  a  sight  draft  attached.  Tou  don't 
need  to  pay  for  them  until  Inspected  and 
delivered.'  He  said:  'I  won't  accept  them 
In  tbat  shape.'  I  said:  'I  won't  ship  them, 
then.'  I  had  no  other  deal  with  Mr.  Davis." 
Plaintiff  made  no  further  offer  to  furnish 
ties.  The  defendant  after  some  time  made 
a  contract  with  other  parties  for  ties,  which 
were  furnished.  Plaintiff  sued,  and  recov- 
ered verdict  and  judgment  for  breach  of 
contract 

Philip  T.  Van  Zlle,  for  appellant    J.  Em- 
met Sullivan,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  The 
declaration  alleges  a  contract  to  buy  of  plain- 
tiff, the  ties  to  be  delivered  by  him  to  de- 
fendant at  Detroit  and  to  be  paid  for  on 
delivery;  the  promise  on  tbe  part  of  the  de- 
fendant to  accept  and  receive  them;  plaln- 
tifTs  readiness  and  willingness  to  carry  out 
the  contract;  and  the  refusal  by  the  defend- 
ant to  accept  the  ties  selected  by  him  in  ac- 
cordance with  the  agreement  and  consequent 
loss  of  profits.  The  plea  was  the  general 
Issue.  Upon  the  trial  defendant  objected  to 
the  admission  of  any  evidence,  for  the  rea- 
son that  tbe  declaration  did  not  state  a 
cause  of  action.  The  precise  objection  Is 
that  tbe  declaration  does  not  allege  deliv- 
ery, or  offer  to  deliver,  or  ability  to  de- 
liver, or  that  be  was  prevented  from  de- 
livery by  the  defendant  Tbe  declaration 
should,  perhaps,  have  been  more  specific;  but 
if  it  is  sufficient  to  sustain  a  judgment  the 
only  course  open  to  defendant  was  to  demur. 
Rowland  v.  Kalamazoo  Supt.  of  Poor,  49 
Micb.  553,  14  N.  W.  494,  and  authorities  there 
dted.  The  declaration  alleges  a  selection  of 
ties  according  to  the  contract  and  the  re- 
fusal to  accept  them.  Under  plaintiff's  ver- 
sion of  the  case  a  delivery  or  formal  offer 
of  delivery  was  unnecessary.  A  refusal  on 
101  N.W.— 6 


tbe  part  of  defendant  to  carry  out  the  con- 
tract Justified  plaintiff  in  treating  It  as 
broken,  and  bringing  suit  tor  damages.  We 
think  the  declaration  states  a  cause  of  ac- 
tion, and  that  if  defendant  desired  a  more 
specific  one,  it  should  have  demtured. 

2.  We  do  not  think  it  was  error  to  permit 
plaintiff  to  show  his  ability  to  procure  ties 
by  purchase  or  otherwise  to  fill  Ills  contract 

8.  About  two  months  after  the  converse- 
tioB  above  detailed  between  plaintiff  and 
Davis,  Davis  on  behalf  of  the  defendant 
made  a  contract  with  other  parties  to  furnish 
ties.  Plaintiff  was  permitted  to  show  that 
some  of  these  ties  were  a  part  of  the  lot 
which  plaintiff  had  contracted  for  at  Posen. 
This  evidence  was  wholly  immaterial.  It 
had  BO  tendency  to  sustain  the  plaintiff's 
case.  It  was  not  contended  that  there  were 
not  good  ties  in  that  lot  Some  of  them 
passed  the  inspection  of  the  inspector  first 
sent  there  under  the  telegram  from  plain- 
tiff to  defendant  The  admission  of  this  evi- 
dence might  not  constitute  error  of  suffi- 
cient gravity  to  revise  the  case  if  there 
were  no  other  errors. 

4.  The  contract  provided  for  no  Inspec- 
tion. It  was  the  duty  of  the  plaintiff  to 
deliver  the  ties  at  the  place  named.  There 
was  no  subsequent  agreement  for  inspec- 
tion. Evidently  plaintiff  could  not  purchase 
the  ties  at  Posen  without  an  inspection  sat- 
isfactory to  the  person  from  whom  he  pur- 
chased. Plaintiffs  request  by  telegram  to 
send  an  Inspector,  and  defendant's  compli- 
ance with  the  request  did  not  change  the 
contract  or  provide  for  a  binding  inspec- 
tion. Plaintiff  recognized  this,  for  he  repu- 
diated the  lnsi>ectlon.  If  the  parties  had 
agreed  to  an  Inspector,  his  inspection,  In 
the  absence  of  fraud  or  mistake,  would  have 
been  conclusive.  Under  plaintiff's  version 
defendant  refused  to  provide  and  send  an- 
other inspector.  It  was  then  clearly  plaln- 
tlfTs  duty  to  deliver  the  ties  at  the  time  and 
place  agreed  upon.  It  was,  therefore,  error 
to  submit  to  the  Jury  the  question  of  any 
change  in  the  contract 

6.  The  circuit  Judge  Instructed  the  Jury 
that  a  sight  draft  accompanying  the  bill  of 
lading  was  equivalent  to  tbe  payment  of 
cash  on  delivery.  This  was  error.  The  con- 
tract is  unambiguous.  All  prior  conversa- 
tions were  merged  in  It  and  were  inadmis- 
sible in  evidence.  It  was  the  duty  of  tbe 
plaintiff  to  deliver  ties  of  the  character 
specified.  It  was  the  right  of  defendant  to 
examine  them  before  accepting  and  paying 
for  them.  Plaintiff  had  no  ties  at  the  time 
to  deliver.  Plaintiff  might  manufacture 
them,  or  might  purchase  them  from  others. 
The  law  applicable  to  this  case  is  stated  by 
the  Supreme  Court  of  the  United  States  in 
Pope  V.  Allls,  115  D.  8.  363,  372,  6  Sup.  Ct 
69,  73,  29  L.  Ed.  893:  "When  a  vendor  sells 
goods  of  a  specified  quality,  but  not  in  ex- 
istence or  ascertained,  and  undertakes  to 
ship  them  to  a  distant  buyer  when  made  or 
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ascertained,  and  delivers  them  to  the  carrier 
for  the  purchaser,  the  latter  Is  not  bound  to 
accept  them  without  ezanilnatlon.  The  mere 
delWery  of  the  goods  by  the  vendor  to  the 
carrier  does  not  necessarily  bind  the  vendee 
to  accept  them.  On  their  arrival  he  baa 
the  right  to  Inspect  them  to  ascertain  wheth- 
er they  conform  to  the  contract,  and  the 
right  to  Inspect  Implies  the  right  to  reject 
them  If  they  are  not  of  the  qnallty  required 
by  the  contract"  Where  goods  are  sold  and 
shipped  to  the  vendee,  and  the  vendor  draws 
a  sight  draft  with  bill  of  lading  attached, 
the  vendee  Is  not  entitled  to  examine  the 
goods  In  the  hands  of  the  carrier  until  he 
pays  the  draft  and  procures  the  bill  of  lad- 
ing. In  such  case  the  vendee's  only  remedy 
Is,  having  paid  for  the  goods,  to  rescind  the 
sale  and  sue  for  the  purchase  price,  or  to 
retain  the  goods  and  bring  suit  for  dam- 
ages. 2  Dan.  on  Neg.  Inst  i  1734c;  Whit- 
ney V.  McLean  et  al.  (Sup.)  38  N.  Y.  Supp. 
793.  The  parties  may  agree  that  the  vendee 
and  drawee  may  inspect  before  acceptance 
and  payment,  but,  unless  they  do,  no  such 
right  exists;  or,  it  the  vendor  accompanies 
his  draft  with  an  offer  of  inspection  before 
acceptance,  that  Is  sufficient  tender  of  per- 
formance. 

Judgment  reversed,  and  new  tilal  ordered. 
The  other  Justices  concurred. 


LUDWICK  V.  PERKINS,  Circuit  Judge. 
(Supreme  Court  of  Michigan.     Nov.  1,  1904.) 

SPBCIAI.   BAII,  —  STTBEtlXS  —  JtrSTinCATION   BT 
ATFIDAVrr — BT7I.XS   OT  COUBT. 

1.  Comp.  Laws,  {  10,032  provide*  that  special 
bail  may  justify  by  affidaTit,  etc.,  and  sections 
10,033,  10,036,  and  10,037  provide  that,  if  spe- 
cial bail  be  not  perfected  according  to  the  nuea 
of  the  court,  plaintiff  may  take  an  assignment 
of  the  ball  bond  from  the  officer,  and  sue  there- 
on, or  a  rule  may  be  entered  requiring  the  sher- 
iff making  the  arrest  to  perfect  special  bail,  or 
m  attachment  may  issue  against  the  officer. 
Section  10,000  provides  that  a  defendant  arrest- 
ed upon  a  capias  shall  be  entitled  to  a  dis- 
charge by  executing  a  bond  with  sureties  and 
perfecting  inch  bail  according  to  the  rules  of 
court  Held,  that  section  10,032  does  not  en- 
title a  defendant  arrested  nnder  a  capias  to  be 
released  from  custody  merely  upon  the  justifica- 
tion of  bis  sureties  by  affidavit  without  per- 
fecting the  bail  according  to  the  rules  of  court 

2.  (%mp.  Laws,  {  10,000,  provides  that  every 
defendant  arrested  upon  a  capias  shall  be  en- 
titled to  be  discharged  upon  executUig  a  bond 
and  perfecting  such  bail  according  to  the  rules 
and  practice  of  the  court;  section  10,082  pro- 
vides that  special  bail  may  justify  bv  affidavit, 
etc. ;  and  section  10,031  declares  that  excep- 
tions to  special  bail  mav  be  taken  within  20 
days  after  notice  of  putting  in  such  bail.  Sec- 
tions 10.033,  10,036,  and  10,037  provide  that  if 
special  bail  be  not  put  in  and  perfected  accord- 
ing to  the  rules  of  court,  plaintiff  shall  be  en- 
titled to  certain  remedies.  A  defendant  arrest- 
ed under  capias  tendered  a  bond,  the  sureties  on 
which  justified  by  affidavit  without  notice  to 
plaintiff  and  before  the  expiration  of  the  time 
for  taking  exceptions  to  bail,  and  the  court  re- 
fused to  release  defendant  requiring  that  bis 
sureties  be  produced  in  court  and  justify.  Beld, 
that  the  fact  that  the  court  had  not  prior  to 


the  time  the  sureties  Justified  by  affidavit  made 
any  rule  as  to  the  perfection  of  special  bail,  did 
not  entitle  defendant  to  be  discharged,  inasmuch 
as  such  a  rule  might  be  enacted  before  the  ex- 
piration of  the  time  limited  for  the  taking  of 
exceptions  to  bail,  and  also  because  the  action 
of  the  court  in  effect  established  a  rule  that  the 
approval  by  the  court  of  the  sureties  was  neces- 
sary to  the  perfection  of  the  ball. 

Mandamus  on  the  relation  of  John  J.  Lud- 
wlck  against  WlIUs  B.  Perkins  u  drcnlt 
Judge.    Writ  denied. 

Adams  &  Ryan,  for  relator.  McKnlght  tt 
McAllister  and  Thomas  SulUvan,  for  respond- 
ent 

CARPENTER,  J.  Relator  Is  In  the  cus- 
tody of  the  sheriff  of  Kent  county  by  virtue 
of  a  capias  ad  respondendum  Issued  by  the 
drcnlt  court  of  tliat  county.  He  filed  special 
ball  required  by  section  10,029,  CoAip.  Laws 
1897.  The  sureties  thereon  made  the  affida- 
vit spedfled  In  section  10,032,  Comp.  Laws 
1897.  This  affidavit  was  made  without  no- 
tice to  the  plaintiff  or  to  his  attorney  before 
the  deputy  cleric  of  the  court  The  deputy 
was  not  asked  to  determine,  and  did  not  de- 
termine, the  sufficiency  of  the  sureties.  These 
same  persons  who  thus  undertake  to  become 
special  ball  had  been  rejected  as  sureties 
upon  a  bond  tendered  the  sheriff  for  the  dis- 
charge of  relator  under  section  10,000,  Comp. 
Laws  1897.  Relator,  claiming  that  under 
these  circumstances  he  was  entitled  to  Us  lib- 
erty, applied  to  the  court  below  for  a  writ 
of  habeas  corpus  before  the  expiration  of  the 
time  given  plaintiff  by  section  10,031,  Comp. 
Laws  1897,  to.  take  exceptions  to  said  balL 
On  a  hearing  In  that  court  opportunity  was 
given  relator  to  obtain  his  release  by  pro- 
ducing his  sureties  In  court  and  proving  tbelr 
ability  to  Justify.  Relator  refused  to  pro- 
duce them  until  exceptions  (the  time  for  tak- 
ing which  had  not  then  expired)  had  been 
duly  indorsed  on  said  bond.  The  trial  court 
thereupon  denied  relator's  application  for  a 
discharge.  He  asks  this  court  to  issue  a 
mandamus  compelling  tbe  gran^g  of  ttaat 
application. 

Relator  contends  that  when  the  sureties  on 
his  ball  bond  made  the  affidavit  heretofore  re- 
ferred to  that  bond  became  effectual,  and  be 
was  entitled  to  his  discharge.  If  he  Is  cor- 
rect in  this  contention,  the  plaintiff  had  no 
right  to  object  to  his  sureties,  and  no  official 
had  a  right  to  reject  them.  A  practice  which 
thus  permits  sureties  to  be  tbe  final  Judges 
of  their  own  qualifications,  will  enable  de- 
fendants sued  by  capias  to  be  discharged 
without  adequate  security,  and  will  thus  de- 
feat what  we  may  presume  to  be  the  object 
of  the  statute.  Such  a  practice  would  be 
clearly  distinguishable  from  the  practice  re- 
specting sureties  on  replevin  bonds,  for  those 
sureties  are.  In  the  first  Instance,  approved 
by  the  officer  executing  the  writ  See  section 
10,657,  Comp.  Laws  1897.  If  the  Legislature 
Intended  to  Inaugurate  such  a  practice.  It 
may  be  presumed  that  It  would  clearly  Indl- 
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cate  that  Intent  It  Is  contended  that  they 
bave  done  so  In  section  10,032,  Comp.  Laws 
1897,  which  reads:  "Special  ball  may  Justify 
by  affidavit,  before  any  officer  authorized  to 
take  a  recognizance  of  special  bail ;  and  such 
affidavit  shall  set  forth  the  township,  or  city, 
and  county,  In  this  state.  In  which  the  ball 
reside,  and  that  they  are  severally  worth 
the  sum  In  which  the  defendant  Is  held  to 
ball,  after  all  their  debts  are  paid."  Our 
statute  regulating  the  putting  In  of  special 
ball  has  not  been  materially  changed  since 
the  laws  were  revised  In  1846.  See  chapter 
98,  Rev.  St  184S.  Section  10,082,  Comp. 
Laws  1897,  Is  section  6  of  that  chapter.  That 
section,  however,  baa  an  older  history,  which 
affords  some  aid  In  its  construction.  Our 
first  statute  regulating  ball  In  dvil  cases  was 
enacted  by  the  Governor  and  Judges  of  the 
territory  November  13,  1820,  and  will  be 
found  in  the  Laws  of  Michigan  of  1827,  pp. 
303-311.  Section  15  of  that  law  was  the 
parent  of  section  5,  Rev.  St  1846,  p.  436, 
c.  98,  and  of  section  10,032,  Comp.  Laws 
1897.  It  reads:  "That  special  bail  may  Jus- 
tify by  affidavit  In  the  court  where  the  ac- 
tion may  be  pending,  or  before  one  of  the 
commissioners  for  taking  ball.  If  such  ball 
is  pending  In  the  Supreme  Court  or  before 
one  of  the  Justices  of  the  county  court  or 
a  commissioner,  If  the  action  be  pending  In 
a  county  court,  either  In  term  time  or  in 
vacation;  and  such  affidavit  shall  set  forth, 
that  the  ball  are  residents  in,  (mentioning 
the  coimty,)  in  this  territory,  and  that  they 
are  respectively  worth  so  much  within  this 
territory,  (mentioning  the  sum  they  are  ball 
for.)  after  all  their  debts  are  paid."  This  sec- 
tion could  not  have  received  the  construction 
contended  for  by  relator,  for  section  11  r»- 
qulres  notice  of  Justification  of  ball,  and  sec- 
tion 12  provides  for  "an  order  of  allowance" 
when  sureties  Justify.  The  law  of  1820  was 
materially  changed  when  the  statutes  were 
revised  in  1838.  See  tlUe  2,  c.  2,  p.  423,  Rev. 
St  183&  Section  6  of  that  chapter,  which 
ooiresponds  to  section  15,  p.  307,  of  the  Laws 
of  1820,  reads  substantially  as  does  section 
10,032y  Comp.  Laws  1807.  That  that  section 
could  not  be  construed  as  contended  by  re- 
lator is  proved  by  section  4,  Immediately  pre- 
ceding, which  reads:  "Exceptions  to  special 
ball  may  be  taken  and  filed  within  ten 
days  after  the  expiration  of  the  time  limited 
for  filing  special  ball,  and  the  defendant  shall 
perfect  ball  within  ten  days  after  notice  giv- 
en of  such  exceptions,  to  the  defendant  or  his 
attorney,  or  to  the  sheriff  or  other  officer,  by 
whom,  or  by  whose  deputy  the  original  writ 
In  the  suit  was  served: .  Provided,  that  It 
sj^all  be  competent  for  the  court  having  au- 
thority •  •  •  to  prescribe  by  general 
rules  *  •  •  when  and  in  what  manner 
bail  shall  be  perfected." 

We  come  now  to  a  consideration  of  our 
present  law,  adopted,  as  before  stated.  In 
1S40.  The  section  In  question  (section  0, 
e.  S8.  Rev.  St  1846:   section  10,032,  Comp. 


Laws  1897)  was  copied  almost  verbatim  from 
the  former  law.  Did  the  L«gislature,  In  tak- 
ing this  section  from  the  old  law,  intend  that 
It  should  receive  a  different  construction? 
This  seems  somewhat  Improbable,  but  f  It 
did,  we  most  look  for  evidence  of  that  In- 
tent not  in  tbe  language  of  the  section  Itself, 
but  In  other  parts  of  the  statute.  Nowhere 
In  the  statute  Is  It  stated  that  a  defendant 
In  custody  on  a  writ  of  capias  ad  respondoi- 
dum  shall  be  discharged  when  his  sureties 
Justify  by  affidavit  On  the  contrary.  It  is 
clearly  made  his  duty  by  the  preceding  sec- 
tion (section  10,031,  C!omp.  Laws  1897)  to  per- 
fect his  ball.  And  such  bail  is  ineffectual  If 
be  does  not  perfect  it  See  sections  10,033, 
10,036,  and  10,037,  Comp.  Laws  1807.  What 
Is  meant  by  a  perfection  of  ball?  This  ques- 
tion Is  answered  by  sections  10,000  and  10,- 
033,  Comp.  Laws  1897,  which  requires  ball 
to  be  perfected  "according  to  the  rules  and 
practice  of  the  court"  Ball  is  not  therefore, 
perfected  when  the  sureties  Justify  by  affi- 
davit without  notice  and  without  allowance. 
And  It  results  that  the  construction  contend- 
ed for  by  relator  cannot  be  given  to  section 
10,032.  I  agree  with  the  learned  circuit 
Judge  that  that  section,  properly  construed, 
only  prescribes  the  method  of  perpetuating 
the  evidence  of  Justification.  The  statute 
clearly  recognizes  the  right  of  the  court  to 
make  rules  regulating  the  manner  of  perfect- 
ing ball,  and  makes  It  the  duty  of  the  defend- 
ant to  comply  with  such  rules.  This  court 
has  authority  to  make  those  rules  (Const  art 
6,  {  6),  and  in  the  event  of  Its  failure  to  act 
the  circuit  court  has  such  authority  (section 
308,  Comp.  Laws  1897;  Wyandotte  Rolling 
Mills  Co.  V.  Robinson,  34  Mich.  428).  This 
case  must  however,  be  determined  on  the 
assumption  that  neither  the  Supreme  CJourt 
nor  the  circuit  court  for  the  county  of  Kent 
ever  exercised  this  authority.  What  effect 
has  this  on  relator's  rights?  The  omission 
of  the  court  to  adopt  proper  rules  cannot  de- 
prive relator  of  his  rights.  Neither  should 
that  omission  enlarge  those  rights  to  the 
prejudice  of  the  plaintiff.  I  think  there  are 
two  answers  to  the  possible  contention  that 
such  omission  entitles  relator  to  his  dls-  ■ 
charge:  First  We  are  not  at  liberty  to  as- 
sume that  the  circuit  court  for  the  county  of 
Kent  baving  full  authority  in  the  premises, 
may  not  adopt  such  rules  before  the  expira- 
tion of  the  time  given  by  statute  for  the  per- 
fection of  special  ball.  That  time  had  not 
expired,  and  would  not  for  several  days  ex- 
pire, when  the  proceedings  were  taken  In  the 
court  below.  If,  before  the  expiration  of  that 
period,  that  court  by  the  adoption  of  gen- 
eral rules,  should  prescribe  the  manner  of 
perfecting  the  special  ball.  It  would  be  re- 
lator's duty  to  comply  therewith.  Second. 
When  it  appeared  on  the  hearing  In  the 
lower  court  that  plaintiff  objected  to  and 
proposed  to  except  to  the  sureties  as  insuffi- 
cient and  that  they  had  once  been  reject- 
ed by  the  sheriff  (which  of  Itself  has  been 
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Iield  to  be  a  soffldent  objection;  sea  1  Bar- 
rUl's  Practice,  p.  867),  tbat  court  thereupon 
notified  relator.  In  effect,  that  be  could  not 
perfect  hla  ball  until  It  approved  the  suffi- 
ciency of  the  sureties.  This  action  at  once 
prescribed  and  announced  to  plaintiff  the 
manner  in  which  he  must  perfect  bis  ball. 
The  manner  was  obviously  proper  (see  1 
Tldd's  Prac.  25»-278;  1  Burriirg  Prac.  368; 
367),  and  the  notice,  as  we  have  Just  seen, 
was  timely.  Relator  obtained  in  this  man- 
ner all  the  rights  to  which  be  was  entitled 
and  all  the  rights  which  he  would  have  ob- 
tained by  a  proper  general  rule.  I  do  not 
tblnk  he  can  complain  because  the  court  has 
not  expressly  stated — as  it  would  had  It  pat 
Ita  direction  In  the  form  of  a  general  rule — 
that  tbe  same  Just  practice  will  be  applied 
In  future  cases. 

In  denying  that  the  statutes  should  be  con- 
strued %s  contended  by  relator,  I  necessarily 
deny  his  contention  that  a  defendant  in  cus- 
tody can,  by  having  his  special  bail  justify, 
at  once  anticipate  exceptions  and  obtain  an 
immediate  release.  Many  days  must  ordi- 
narily elapse  before  such  ball  will  become  ef- 
fectual. See  section  10,031,  Comp.  Lawa 
1897.  I  do  not  think  tbat  this  consequence 
furnishes  a  valid  argument  against  the  con- 
struction I  contend  for.  An  opportunity  la 
afforded  a  defendant  In  custody  on  a  capias 
to  secure  a  speedy  discharge  by  giving  a 
bond  to  the  sheriff  conditioned  upon  putting 
In  special  ball.  See  section  10,000,  Comp. 
Laws  1897.  The  statutory  proceedings  for 
putting  In  special  ball  were  not  intended  to 
be  expedltlouB^  They  were  Intended  for  de- 
fendants already  at  large  under  bonds  to  the 
sheriff.  If  a  defendant  In  custody  resorts  to 
those  proceedings,  he  must  accept  the  con- 
sequences of  having  voluntarily  rejected  an 
expeditious  and  accepted  a  dilatory  method  of 
securing  his  liberty. 

In  my  judgment,  the  writ  of  mandamoa 
should  be  denied.  The  other  Justices  concur- 
red. 


OHADBOURNB  v.  HARTZ. 
SAME  V.  DRAXTON. 

(Supreme  Court  of  Minnesota.    Oct  28,  1904) 

TAXATION  —  TAX  SALS  —  LIST— PITBLICATION^ 
BESOLUTION — CERTIFICATION — Bl/nTCIEHOT  — 
DEEDS — CONSTBUCTION. 

1.  A  decree  by  the  probate  court  having  juria- 
diction,  assigning  tbe  residue  of  the  estate  of  a 
deceased  person,  is  in  the  nature  of  a  judg- 
ment in  rem,  and  is  conclusiTe  upon  all  persons 
interested  in  such  estate.  Greenwood  v.  Mur- 
ray, 2  N.  W.  945,  26  Minn.  2.59 ;  Ladd  ▼.  Weia- 
kopf,  64  N.  W.  99,  62  Minn.  29. 

2.  The  copy  of  a  resolution  (as  found  In  the 
Judgment  roll)  passed  by  the  board  of  county 
commissioners,  designating  the  newspaper  in 
which  the  tax  list  shall  be  published,  if  im- 
properly certified  by  the  county  auditor,  over- 
comes Uie  presumption  that  the  court  acquired 
Jurisdiction,  and  it  will  not  be  presumed  that  nn- 
other  and  properly  certified  copy  of  such  resolu- 
tion was  originally  made  and  filed.  A  copy  of 
such  resolution,  found  in  the  judgment  roll,  con- 


tained the  following  attestation :  "Attest.  T. 
S.  Mudgett,  March  21,  1882.  Seal."  Held,  not 
a  certification  in  compliance  with  the  statute, 
and  consequently  the  court  never  acquired  juris- 
diction, and  tbe  tax  judgment  la  invalid. 

3.  A  tax  deed  issued  by  the  state  upon  prem- 
ises acquired  by  the  state  nnder  a  tax  sale  is 
void  if  the  amount  paid  therefor  by  the  pur~ 
chaser  does  net  include  the  amount  af  the  then 
due  and  delinquent  subsequent  tax.  Hoyt  r. 
Ohapin,  89  N.  W.  860,  85  Minn.  524. 

4.  Two  state  tax  assignment  certificates  wer« 
lasned  by  the  county  auditor  upon  the  saihe  da^ ; 
the  first  assigning  the  right  of  the  state  acquir- 
ed at  the  tax  sale  pursuant  to  the  tax  judg- 
ment entered  in  1896,  and  the  second  assigning 
tbe  right  of  the  state  acquired  nnder  tbe  tax 
judgment  entered  in  1897.  Held,  the  first  as- 
signment certificate  was  void  for  the  reason  that 
the  delinquent  tax  then  due  for  1895  was  not 
included,  and  the  second  assignment  certificate 
was  void  for  the  reason  that  the  premises  con- 
sisted of  two  separate  tracts,  were  assessed  as 
snch,  and  judgment  entered  against  each  8ei»- 
arately,  whereas  it  appeared  from  the  assign- 
ment certificate  that  the  county  auditor  sold 
both  tracts  as  one  parcel,  and  the  same  was  bid 
in  as  snch  for  a  lump  sum. 

5.  A  deed  was  executed  and  delivered  June  19, 
188^  by  Robert  J.  McBrady  and  wife  to  J.  L. 
Brady,  at  which  time  the  grantor  owned  an  un- 
divided ene-third  interest  in  the  premises  con- 
veyed, and  the  wife  of  the  grantee,  Mary  J. 
Brady,  claimed  to  own  a  tax  title  thereto.  Sep- 
tember 9,  1891,  Mary  J.  Brady  and  husband  ex- 
ecuted and  delivered  a  quitclaim  deed  to  Rob- 
ert J.  McBrady,  which  contained  a  provision 
to  the  effect  that  the  conveyance  was  given  to 
confirm  the  title  of  a  like  deed  bearing  date 
June  19,  1884,  which  had  been  lost,  and  not  re- 
corded. Held,  in  the  absence  of  any  other  evi- 
dence it  may  be  reasonably  inferred  that  either 
deed  was  executed  first,  and  the  trial  court  did 
not  err  in  holding  tbat  the  intention  of  the  par-. 
ties  was  to  vest  the  title  in  McBrady. 

(Syllabus  by  the  Court) 

Appeals  from  District  Court,  Mlile  Lacs 
County;   L.  L.  Baxter,  Judge. 

Separate  actions  by  Mary  E.  Chadboum* 
against  Alexander  Harts  and  John  Draxton. 
There  was  Judgment  for  plaintiff  in  both  a«> 
tlons,  and  from  orders  denying  motions  for 
new  trial  defendants  appeal.    Affirmed. 

B.  L.  McMillan  and  S.  &  O.  Kipp,  for  ap- 
pellants.   ▲.  T.  Merrill,  for  respondent 

LEWIS,  J.  Plalntirs  title  was  derived 
from  the  heirs  of  John  McBrady,  the  original 
patentee.  Defendant  claims  title  to  tbe 
whole  premises  through  certain  tax  assign- 
ment certificates,  and,  if  these  are  void,  then 
to  an  undivided  one-third  Interest  therein 
through  a  deed  claimed  to  have  been  execut- 
ed by  one  of  tbe  beirs  of  the  patentee. 

1.  To  prove  that  plaintlCTs  grantors  iwere 
tbe  owners  of  tbe  premises  as  heirs  of  John 
McBrady,  plaintiff  Introduced  In  evidence 
the  decree  of  distribution  Issued  In  the  pro- 
bate court.  A  decree  by  a  probate  court 
having  Jurisdiction,  assigning  the  residue  of 
the  estate  of  a  deceased  person,  is  conclu- 
sive upon  all  persons  interested  In  such  es- 
tate. Such  decree  is  in  the  nature  of  a 
Judgment  in  rem,  which  binds  all  the  world. 
Greenwood  v.  Murray,  26  Minn.  259,  2  N.  W. 
945:  Ladd  ▼.  Welskopf,  62  Mian.  29,  64  N. 
W.  99.    Tbe  case  of  BackdaU  t.  Qrand  Lodfe 
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A.  O.  n.  W.,  46  Minn.  61,  48  N.  W.  454,  !•  not 
In  conflict  with  this  rule.  There  the  action 
was  brought  to  recover  the  amount  claimed 
to  be  due  upon  a  life  Insurance  policy,  and 
the  decree  wag  introduced  for  the  purpose 
of  Bbowing  that  plalntlffB  were  heini  of  the 
deceased.  The  defendant  was  a  stranger  to 
the  proceedings  in  the  probate  court,  for  the 
reason  that  it  was  In  no  way  Interested  in 
the  estate  decreed.  Neither  are  -  the  cases 
of  Dawson  v.  Helmes,  30  Minn.  107,  14  N.  W. 
462,  and  Burrell  v.  C,  M.  &  St  P.  Ry.  Co.,  48 
Minn.  363,  45  N.  W.  849,  in  conflict  They 
simply  hold  that  an  order  of  confirmation  of 
a  guardian  sale  under  the  statute  passes 
upon  nothing  else  than  the  specific  things 
required  with  reference  to  the  order.  Morin 
y.  St  P.,  M.  &  M.  Ry.  Co.,  33  Minn.  176,  22 
N.  W.  251,  has  no  bearing,  for  the  matter 
there  InTolred  was  to  the  effect  that  the 
Judgment  of  a  probate  court  of  a  foreign 
state  does  not  establish  title  to  land  in  Min- 
nesota, and  the  decision  rests  upon  the 
ground  that  the  res  which  was  the  subject 
of  the  former  adjudication  iwas  in  no  way 
connected  with  the  subject  of  the  action  in 
this  state.  The  reference  in  Kosmerl  t. 
Snively,  85  Minn.  228,  88  N.  W.  753,  to  two 
of  the  foregoing  cases,  was  not  Intended  to 
deny  the  rule  that  a  decree  as  to  heirship 
is  final  as  to  the  real  estate  distributed  by 
the  decree  in  such  proceedings. 

2.  Defendant  claims  title  in  part  tluough 
A  tax  assignment  certificate  from  the  state 
to  Mary  J.  Brady,  of  date  December  20,  1882. 
A  copy  of  the  resolution  of  the  board  of 
county  commissioners  designating  the  news- 
I>aper  in  which  the  list  should  be  published 
was  filed  with  the  clerk  of  court,  and  at- 
tested as  follows:  "Attest  T.  S.  Mudgett. 
March  21,  1882.  Seal."  To  certify  means 
to  testify  to  a  thing  in  writing.  State  ex  rel. 
y.  Brill,  58  Minn.  152,  59  N.  W.  989;  Klpp 
T.  Dawson,  59  Minn.  82,  60  N.  W.  845.  This 
attestation,  if  accepted  as  a  certtfication, 
might  refer  to  the  signature  of  the  ooun^ 
commissioner  attached  to  the  resolution.  It 
is  not  in  compliance  with  the  statute,  and 
consequently  the  tax  Judgment  was  invalid. 

Tax  Judgments  are  presumed  to  be  reg- 
ular and  valid  to  the  same  extent  as  Judg- 
ments in  civil  actions.  The  tax  Judgment 
in  this  case  was  introduced  in  evidence  by 
appellant,  and,  conceding  it  to  be  regular 
upon  its  face,  the  presumption  would  arise 
that  the  court  acquired  Jurisdiction.  We 
may  admit  that  such  presumption  would  not 
be  overcome  by  the  mere  fact  that  the 
various  papers  constituting  the  different 
steps  in  the  tax  Judgment  proceedings  were 
not  found  in  the  Judgment  roll.  But  such 
presumption  of  regularity  was  overcome  by 
the  introduction  in  evidence  of  the  resolu- 
tion above  referred  to.  Such  resolution  hay- 
ing been  found  in  connection  with  the  Judg- 
ment roll,  it  will  be  assumed  that  it  was  the 
only  one  filed  with  the  clerk  by  the  county 
auditor. 


8.  Appellant  also  depends  upon  a  tax  ti- 
tle alleged  to  have  been  secured  by  Mary 
J.  Brady,  based  upon  a  tax  Judgment  and 
sale  to  the  state  in  1891  for  taxes  of  1889. 
A  tax  deed  to  the  premises  was  Issued  by 
the  state  to  Maryv  J.  Brady  November  30, 
1894,  at  which  time  the  tax  for  1883,  then 
due  and  delinquent,  was  not  included,  which 
rendered  the  title  void.  Hoyt  v.  Chapin,  85 
Minn.  524,  89  N.  W.  850. 

4.  Appellant  claims  also  under  tax  titles 
procured  by  Kate  Kenely  by  two  state  as- 
signment eertlflcates  issued  by  the  auditor 
of  Mine  Lacs  county  July  7,  1897.  These 
certificates  were  issued  at  the  same  time, 
and  numbered  401  and  402.  The  first  one — 
No.  401 — purported  to  assign  the  right  of  the 
state  acquired  at  the  tax  sale  held  May  4,. 

1896,  pursuant  to  the  tax  Judgment  entered 
March  21,  1896;  and  the  other  certificate — 
No.  402 — purported  to  assign  the  right  of  the 
state  acquired  at  the  tax  sale  held  May  4, 

1897,  pursuant  to  the  tax  Judgment  entered 
March  22,  1897.  No.  401— the  first  one  is- 
sued— is  void  for  the  reason  that  the  delin- 
quent tax  then  due  for  1895  was. not  in- 
cluded. The  second  assignment  certificate — 
No.  402 — was  void  for  the  reason  that  the 
premises  were  assessed  and  entered  in  the 
Judgment  as  two  separate  tracts.  Judgment 
was  entered  against  the  south  half  of  the 
northwest  quarter  for  $10.54,  and  against  the 
west  half  of  the  southwest  quarter  for  a  like 
amount,  whereas  the  certificate  shows  that 
the  county  auditor  sold  both  tracts  as  one  par- 
cel, and  the  same  was  bid  in  for  the  lump  sum 
of  $21.62.  Section  1592,  Gen.  St  1894,  re- 
quires the  auditor  to  sell  each  piece  or  parcel 
of  land  separately,  in  the  order  in  which  they 
are  described  in  the  Judgment  and  by  the 
description  therein.  The  pieces  of  land  were 
in  fact  and  in  law  separate  tracts,  assessed 
as  such,  and.  Judgment  having  been  entered 
against  each  tract  separately,  the  right  of 
redemption  existed  as  to  each  particular 
tract  but  the  auditor,  In  selling  both  tracts 
as  one  parcel  for  a  gross  amount,  made  it 
impossible  for  a  party  interested  to  redeem 
one  without  redeeming  both  of  the  tracts. 
In  National  Bond  &  Security  Company  v. 
Board  of  County  Commissioners  (Minn.)  97 
N.  W.  413,  it  was  held  that,  where  several 
separate  tracts  of  land  are  assessed  and 
treated  as  one  tract,  and  Judgment  Is  en- 
tered against  the  land  as  ^  one  parcel,  the 
auditor  must  follow  the  Judgment,  and  sell 
it  as  such.  Although  the  facts  are  different, 
we  think  tfafe  same  reasoning  applies  to  this 
case. 

6.  Appellant  claims  title  to  an  nndivided 
one-third  Interest  to  the  premises  through  a 
deed  from  Robert  J.  McBrady,  In  reference 
to  which  the  record  shows  the  following 
facts:  Plaintiff  introduced  in  evidence  a 
deed  to  an  undivided  one-third  of  the  prem- 
ises, executed  by  Robert  J.  McBrady  and 
wife  to  J.  L.  Brady,  husband  of  Mary  J. 
Brady,  of  date  June  19,  1884,  and  recorded 


Digitized  by 


Google 


70 


101  NORTHWBSTBBN  BEPORTER. 


(Mlmi. 


December  21,  1884,  and  also  a  deed  dated 
September  9,  1891,  by  Mary  J.  Brady  and 
husband  t»  Robert  3.  McBrady,  wblcb  con- 
tained the  following  proTisions:  "This  con- 
veyance la  given  to  confirm  the  title  of  a  like 
deed  bearing  date  June  19,  1884,  made  by  the 
parties  of  the  first  part,  and  delivered  to  the 
parties  of  the  second  part,  and  which  has 
been  lost  before  the  same  was  recorded,  and 
this  deed  Is  in  lieu  of  and  confirmatory  of 
such  said  quitclaim  deed  dated  June  19, 1884, 
which  has  been  lost  or  mislaid."  It  thus 
appears  that  two  deeds  were  executed  on 
June  19,  1884— one  from  Mary  J.  Brady  and 
husband  to  Robert  J.  McBrady,  and  the 
other  from  Robert  J.  McBrady  and  wife  to 
Joseph  L.  Brady,  husband  of  Mary  J.  Brady. 
There  Is  no  evidence  in  the  record,  other 
than  the  deeds  themselves,  to  indicate  which 
was  executed  first  Appellant  argues  that, 
because  on  that  date  Mary  J.  Brady  held  a 
tax  title,  the  presumption  arises  ttom  the 
transaction  that  she  Intended  to  convey  to 
Robert  J.  McBrady  her  Interest  In  the  prem- 
ises by  virtue  of  such  tax  title,  and  that  sub- 
sequently Robert  J.  McBrady  and  wife  deed- 
ed the  premises  back  to  Mr.  Brady,  all  be- 
ing a  part  of  the  same  transaction,  and  that 
the  subsequent  deed  of  September  0,  1891, 
was  executed  merely  for  the  purpose  of  show- 
ing that  the  Bradys  had  transferred  to  Rob- 
ert J.  McBrady  all  their  Interest  to  the  tax 
title,  and  that  the  deed  of  September  9th 
is  to  be  treated  as  of  the  date  of  the  orig- 
inal deed.  On  the  other  hand,  it  Is  claimed 
by  plaintiff  that  there  Is  ground  for  assum- 
ing that  the  deed  from  Robert  J.  McBrady  to 
Mr.  Brady  was  executed  first,  the  two  deeds 
constituting  separate  transactions,  and  that 
it  was  the  Intention  of  the  parties  to  merge 
and  transfer  the  entire  title  in  Robert  J. 
McBrady.  In  our  opinion,  either  conclusion 
Is  reasonably  inferable  from  the  facts,  and 
we  are  unable  to  state  that  the  trial  court 
was  in  error  in  holding  with  plaintiff. 

The  other  assignments  of  error  do  not  mer- 
it attention. 

Order  affirmed. 


OONKLIN  V.  OONKLIN. 
(Supreme  Court  of  Minnesota.    Oct  21,  1904.) 

DIVOBCE  —  APP»AI/— REVIEW— AlIlIOMT—JCDa- 

MENT. 

1.  Id  an  action  for  divorce  the  anfficiency  of 
the  pleadings  with  respect  to  alimony  cannot  be 
reviewed  upon  appeal  from  the  juifcinent  in  the 
absence  of  a  bill  of  exceptions  or  case,"  since 
the  parties  may  have  voluntarily  litigated  that 
onestion.  Peach  v.  Reed,  92  N.  W.  229,  87 
Minn.  375. 

2.  The  trial  court  having  found  the  value 
of  the  personal  property,  and  having  failed  to 
find  It  incumbered,  as  alleged  in  defendant's 
answer,  this  court  cannot  review  the  same.  In 
the  absence  of  a  bill  of  exceptions  or  "cnse." 

3.  The  trial  court  allowed  plaintiff  $2,50  ali- 
mony, and  adjudged  that  she  retain  possession 
of  certain  of  defendant's  personal  property  un- 
til payment  of  that  amount  and  decreed  that  it 


be  a  spedfle  Uen  upon  such  property  antO  pay- 
ment HM,  that  part  of  the  Judgment  with  ref- 
erence to  a  specific  lien  may  be  regarded  as  im- 
material ;  the  legal  effect  of  the  judgment  beinc 
that  plaintiff  retain  possession  of  the  property 
until  payment  of  the  alimony. 
(Syilabua  by  the  Court) 

Appeal  from  District  Oonrt,  Faribault 
Comity;  James  H.  Qolim,  Judge. 

Action  by  Mary  J.  Cohklln  against  Henty 
Oonklin.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

BenJ.  O.  Reynolds,  for  appellant  0.  J. 
lauriscb,  for  respondent 

LBWIS,  J.  Action  tor  divorce  from  de- 
fendant upon  the  ground  of  cruel  and  inhu- 
man treatment  which  the  court  granted,  and 
found  that  defendant  was  the  owner  of  cer- 
tain personal  property,  consisting  of  live 
stock  and  farm  implements,  located  upon 
plaintlCTs  premises,  and  in  her  possession. 
The  court  also  decreed  that  plaintiff  recovei 
$250  alimony,  which,  together  with  the  costs 
of  the  action,  be  made  a  specific  lien  upon 
the  personal  property  aboVe  mentioned,  and 
that  plaintiff  retain  possession  thereof  ontll 
the  amount  should  be  paid.  Judgment  to 
that  effect  was  entered,  from  which  defend- 
ant appeals. 

1.  In  the  absence  of  a  bill  of  exceptions  or 
"case,"  It  will  be  assumed  that  the  question 
of  alimony  was  voluntarily  litigated  by  the 
parties,  conceding  that  the  complaint  was 
sufficient  in  that  respect  Peach  v.  Reed,  87 
Minn.  375,  82  N.  W.  229. 

2.  The  personal  property  fonnd  to  belonc 
to  appellant  was  determined  by  the  court  to 
be  of  at  least  the  value  of  $700,  and,  if  mort- 
gaged In  the  sum  of  $300,  as  alleged  In  the 
answer,  the  amount  of  alimony  would  be  In 
excess  of  one-third  of  the  value  of  the  prop- 
erty (section  4807,  Gen.  St  1894);  but  the 
court  did  not  find  that  the  property  was  mort- 
gaged, and  the  findings  cannot  be  reviewed 
upon  the  record  presented  on  this  appeal. 

8.  Under  section  4807,  supra,  the  court  had 
authority  to  make  the  amount  of  alimony  ■ 
specific  Hen  upon  specific  parcels  of  the  hus- 
band's real  estate,  and  was  authorised  to  en- 
force payment  by  execution  against  bis  prop- 
erty, real  and  personal;  but  there  Is  no 
definite  authority  granted  to  decree  the 
amount  of  alimony  as  a  specific  Hen  nptm 
personal  property.  It  was  found  that  the 
personal  property  In  question  was  in  respond- 
ent's possession,  and  the  decree  was  to  the 
legal  effect  that  she  retain  It  until  the  amount 
should  be  paid.  That  a  specific  Uen  was  de- 
creed may  be  regarded  as  surplusage,  or  Im- 
material. The  means  adopted  to  secure  pay- 
ment was  within  the  general  powers  of  the 
coiirt  While  execution  might  have  Issued, 
and  the  property  have  been  sold  thereunder, 
it  was  for  appellant's  interest  that  such  ex- 
pensive cotvse  be  avoided  unless  actually 
necessary.  Under  the  decree  respondent 
simply  holds  the  property  as  security.  She 
can  neither  sell  nor  dispose  of  It  without  ap- 
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plyliig  to  the  court  for  a  modification  of  the 
Judgment;  and  a  like  course  is  open  to  appel- 
lant. If  he  deems  himself  injured  thereby. 
JndjEment  affirmed. 


TIIXMAN  T.  INTHRNATIONAL  HARVES- 
TER CO.  OF  AMERICA. 
(Supreme  Coort  «f  Minnesota.    Oct  21,  1901.) 

COnVEBSIOH— BVIDKNCS— BETIKW. 

1.  Evidence  held  aaflScient  to  sustain  the  ver- 
dict, and  the  various  assignments  ot  error  held 
not  well  taken. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Blue  Earth 
Connty ;   Lorin  Gray,  Judge. 

Action  by  Emii  Tillman  against  the  Inter- 
national Harvester  Company  of  America, 
Champion  Division.  Verdict  for  plaintiff. 
From  an  order  denying  a  motion  for  Judg- 
ment not-withstanding  the  verdict,  or  for  a 
new  trial,  defendant  appeals.    Affirmed. 

Jay  Henry  Long,  George  B.  Dyer,  and 
Thomas  Canty,  for  appellant  A.  O.  Lossow 
and  C.  N.  Andrews,  for  respondent 

BROWN,  J.  ActioB  In  conversion,  In 
which  plaintiff  bad  a  verdicit,  and  from  an 
order  denying  its  altematlye  motion  for 
judgment  notwithstanding  the  verdict,  or  for 
a  new  trial,  defendant  appealed. 

The  evidence  presented  on  the  trial  Justi- 
fied the  Jury  in  finding  that  some  time  prior 
to  the  date  of  the  alleged  conversion  the  par- 
ties entered  into  an  agreement  whereby  de- 
fendant sold  and  delivered  to  plaintiff  a  har- 
vester and  binder  of  the  value  of  $125,  and 
received  from  plaintiff  in  full  payment  there- 
for a  certain  horse.  Defendant  subsequently 
returned  the  horse  to  plaintiff  on  the  claim 
that  it  was  unsound,  and  the  agents  of  de- 
fendant took  the  harvester  from  plaintiff, 
and  converted  it  to  the  use  of  defendant 
The  question  as  to  the  unsoundness  of  the 
liorse,  or  the  right  of  defendant  to  rescind 
the  contract,  was  not  gone  into  on  the  trial. 
Defendant  placed  its  defense  to  the  action 
upon  a  denial  that  the  horse  was  received  in 
payment  for  the  harvester,  and,  further,  if 
any  exchange  of  properties  had  been  made,  as 
claimed  by  plaintiff,  it  was  subsequently  re- 
scinded by  mutual  consent,  and  the  machine 
voluntarily  returned  to  defendant  by  plaln- 
tlir.  It  Is  urged  in  this  court,  under  the  first 
assignment  of  error,  that  the  evidence  is  con- 
clusive that  there  was  a  voluntary  rescission 
or  abandonment  of  whatever  contract  the 
parties  may  have  entered  into,  that  the  har- 
vester was  retaken  by  the  agents  of  defend- 
ant with  the  consent  of  plaintiff,  and  that 
Judgment  should  have  been  ordered  by  the 
court  below  for  defendant,  notwithstanding 
the  verdict  An  examination  of  the  evidence 
satisfies  us  that  defehdant  cannot  be  sus- 
tained in  this  contention.  The  evidence  upon 
the  question   was  confilcting  and  properly 


submitted  to  the  Jury  for  their  consideration. 
While  there  are  some  circumstances  indicat- 
ing that  defendant's  position  in  this  respect 
is  in  accordance  with  the  fact,  still  it  does 
not  conclusively  so  appear ;  and  the  evidence 
is  not  so  clear  in  that  direction  as  to  warrant 
this  court  in  so  holding,  in  view  of  the  ver- 
dict of  the  Jury,  and  the  fact  that  it  has  been 
sustained  by  the  trial  court 

The  other  assignments  present  no  reversi- 
ble error.  Assignments  6  and  7  were  not  in- 
cluded in  the  motion  for  a  new  trial  in  the 
court  below.  There  were  no  exceptions  on 
the  trial  to  the  rulings  there  complained  of, 
and  they  cannot  be  considered.  There  was 
no  error  in  sustaining  the  objection  to  the 
question  complained  of  by  assignment  No.  5. 
The  question  referred  to  the  condition  of  the 
horse,  and  was,  "What  did  you  find  when 
they  hitched  her  up,  apparently?"  It  did  not 
disclose  that  an  answer  would  be  material  to 
the  issues,  and  was  unaccompanied  by  any 
offer  to  show  that  the  horse  was  in  fact  un- 
sound, and  that  for  that  reason  defendant 
claimed  and  asserted  the  right  to  rescind  the 
contract  or  to  show  its  materiality  in  any 
other  respect  Knatvold  v.  Wilkinson,  83 
Minn.  265,  86  N.  W.  99,  and  cases  cited.  The 
charge  of  the  court  was  In  accordance  with 
the  theory  of  the  trial,  and  the  objections 
now  urged  against  It  are  not  well  taken. 

Order  affirmed. 


FOSS  T.  BOARD  OF  COMTIS  OF  ROSEAU 
COUNTY. 

(Supreme  Court  of  Minnesota.     Oct  28,  1904.) 

OKAHOK    or    COUNTT    SEAT — PETITION— AITIDA- 
VITS— KOTICB— PtrBLICATION. 

1.  It  ia  not  a  jurisdictional  prereqaislte  that 
the  affidavits  attached  to  a  petition  for  the  re- 
moval of  a  county  seat  (section  647,  Gren.  St. 
1894)  Include  a  statement  that  the  parties  ex- 
ecuting the  affidavits  are  signers  of  the  petition. 

2.  Publication  of  the  notice  of  intention  to  cir- 
culate such  petition  is  required  in  but  one  legal 
newspaper  in  the  county. 

(Syllabus  by  the  Court) 

Appeal  from  Distiict  Court  Roseau  Coun- 
ty; Andrew  Grlndeland,  Judge. 

Action  by  Arne  H.  Fobs  against  the  board 
of  county  commisslonera  of  Roseau  county. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

A.  A.  Miller  and  W.  E.  Rowe,  for  appel- 
lant Greeley  B.  Carr,  Geo.  W.  Somervilie, 
and  R.  H.  Medicraft,  for  respondent 

LEWIS,  i.  Section  647,  Gen.  St  1894,  pro- 
vides that  the  petition  for  a  change  of  the 
county  seat  when  presented  to  the  count.v 
auditor,  shall  be  accompanied  by  the  affida- 
vit or  affidavits  of  not  less  than  two  of  the 
signers  thereof,  stating  certain  facts  not 
necessary  to  repeat.  In  this  case  it  was  not 
stated  in  the  attidavits  that  the  parties  exe- 
cuting the  same  were  signers  of  the  petition, 
and  for  that  reason  it  is  claimed  the  bourd 
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of  county  commissioners  did  not  acquire  ju- 
risdiction to  proceed  at  the  special  meeting 
called  by  the  county  auditor  pursuant  to  the 
petition.  The  position  Is  not  well  taken.  The 
statute  does  not  require  that  It  shall  be  stat- 
ed In  the  affidavits  that  the  parties  executing 
the  same  are  in  fact  signers  of  the  petition. 
According  to  section  648,  the  affidavits  ac- 
companying the  petition  and  filed  in  the 
office  of  the  county  auditor,  pursuant  to  the 
provisions  of  section  647,  are  prima  facie 
evidence  of  the  truth  of  the  matters  stated 
therein,  and  the  board  are  authorized  to  re- 
ceive any  competent  evidence  offered  before 
them  bearing  upon  the  matters  committed 
to  their  determination.  Since  the  affidavits 
are  prima  fade  proof  only  of  the  facts  stated 
therein,  and  the  statute  does  not  require  the 
same  to  contain  the  statement  referred  to, 
the  board  of  county  commissioners  acquired 
Jurisdiction  of  the  subject-matter,  and,  if  the 
fact  did  not  otherwise  appear,  It  was  compe- 
tent for  them  to  receive  evidence  to  deter- 
mine whether  the  parties  executing  the  affi- 
davits were  In  fact  signers  of  the  petition. 
In  Tucker  v.  Board  of  Commissioners  (Minn.) 
97  N.  W.  103,  It  was  held  that  the  statute 
requiring  proof  of  posting  to  be  filed  In  the 
office  of  the  county  auditor  must  be  complied 
with  in  order  to  confer  Jurisdiction;  but  the 
case  has  no  application  here. 

2.  Section  647,  supra,  provides  that  public 
notice  of  Intention  to  circulate  the  petition 
shall  be  given  by  the  publication  thereof  In 
one  or  more  newspapers  of  the  county,  if 
there  be  such  newspaper,  etc.  There  were 
three  legal  newspapers  published  in  Roseaa 
county,  but  the  notice  appeared  in  only  one; 
that  a  newspaper  published  In  the  village 
of  Badger,  to  which  place  It  was  sought  to 
remove  the  county  seat  The  publication 
was  sufficient  The  language  Is  a  little  In- 
definite, but  requires  publication  In  but  one 
paper.  "In  one  or  more  of  such  newspapers 
of  such  county.  If  there  be  such  newspapers," 
does  not  mean  that  the  notice  shall  be  pub- 
lished In  all  the  newspapers  In  the  county, 
no  matter  bow  many,  but  that  It  shall  be 
published  In  at  least  one,  If  there  be  any  in 
the  county,  leaving  It  discretionary  as  to 
farther  publication. 

Judgment  affirmed. 


WADENA  CRACKER  CO.  T.  GATLORD. 

(Supreme  Court  of  Minnesota.    Oct  21,  1904.) 

jr0BTICES  OF  THE  PEACE — CHANGE   07  TKNUB — 
ADJOINING  Town. 

1.  A  change  of  venue  in  an  action  brought  be- 
fore a  village  justice  of  the  peace  should,  under 
chapter  151,  p.  285,  Gen.  Laws  1897,  be  made  to 
a  justice  of  the  peace  of  the  same  village,  or  to 
a  justice  of  a  town  adjoining  the  village ;  not 
to  a  justice  of  a  town  adjoining  the  town  in 
which  the  village  is  located. 

2.  The  town  within  which  the  village  is  lo- 
cated is  an  adjoining  town  within  the  meaning 
of  the  statute. 

(Syllabus  by  the  Court) 


Appeal  from  District  Court  Folic  County; 

William  Watts,  Judge. 

Action  by  the  Wadena  Cracker  Company 
against  Henry  L.  Gaylord.  Judgment  for 
plaintiff  before  a  Justice  was  reversed  In  the 
district  court  and  plaintiff  appeals.  Af- 
firmed. 

O.  F.  Cashman,  for  appellant  li.  B.  Goss- 
man,  for  respondent 

BROWN,  J.  This  action  was  brought  be^ 
fore  a  Justice  of  the  peace  of  the  village  oC 
Fertile.  On  the  return  day  of  the  summons 
the  parties  appeared.  Joined  issue,  and  de- 
fendant filed  an  affidavit  for  a  change  of 
venue,  which  was  granted  by  the  Justice. 
The  action  was  transferred  to  another  Jus- 
tice, before  whom  plaintiff  appeared,  and 
was  granted  a  Judgment  defendant  not  ap- 
pearing. Defendant  appealed  to  the  district 
court  on  questions  of  law  alone.  The  district 
court  reversed  the  Judgment  of  the  Justice, 
and  plaintiff  appealed  to  this  court 

The  only  question  requiring  consideration 
l8  whether  the  Justice  to  whom  the  case  was 
transferred  acquired  Jurisdiction.  The  vil- 
lage of  Fertile,  In  which  the  Justice  issuing 
the  summons  resided,  is  situated  within  the 
town  of  Godfrey.  The  Justice  to  whom  the 
cause  was  transferred  resided  in  the  town  of 
Garfield,  a  town  adjoining  Godfrey,  bat  not 
adjoining  the  Tillage  of  Fertile.  We  are  of 
the  opinion  that  the  transfer  of  the  action  to 
the  Justice  of  the  town  of  Garfield  was  un- 
authorized by  statute,  and  that  no  Jurisdic- 
tion was  conferred  upon  the  Justice  to  whom 
it  was  transferred.  The  question  is  con- 
trolled by  chapter  151,  p.  285,  Gen.  Laws 
1897,  which  provides  that:  "In  all  actions 
brought  before  any  village  Justices  In  this 
state  a  change  of  venue  shall  be  granted 
upon  the  same  terms  and  conditions  as  are 
provided  by  law  for  change  of  venue  before 
town  Justices  of  the  peace,  and  such  venae 
may  be  changed  to  another  Justice  in  the 
same  town  or  village,  or  to  a  Justice  of  an 
adjoining  town."  This  statnte  Is  loosely 
worded,  but  will  bear  but  one  construction, 
and  that  to  the  effect  that  a  change  of  venue 
from  a  village  Justice  of  the  peace  should  be 
made  to  a  Justice  of  the  same  village,  or  to 
the  Justice  of  an  adjoining  town;  not  to  a 
Justice  of  a  town  adjoining  the  town  in 
which  thp  village  is  situated,  but  of  a  town 
adjoining  the  village;  and,  the  town  within 
which  the  village  is  located  wonld  be,  within 
the  meaning '  of  the  statute,  an  adJolning^ 
town,  the  organization  of  each  being  wholly 
separate  and  Independent  A  transfer  may 
be  made  to  any  town  adjoining  tiie  territorial 
limits  of  the  village.  Chapter  136,  p.  272, 
Gen.  Laws  1897,  which  counsel  for  plaintiff 
insists  should  be  construed  in  connection 
with  chapter  151,  supra,  relates  to  transfras 
generally  from  one  Justice  to  another;  while 
chapter  151  relates  exclusively  to  transfers 
from  village  Justices  of  the  peace.  The  two 
statutes  ars  not  in  conflict,  and  it  la  annac> 
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easaiy  to  construe  them  together.  The  learn- 
ed trial  court  was  right  in  holding  that  the 
tianafer  of  the  canse  to  the  justice  of  the 
town  of  Garfield  was  unauthorized,  and  con- 
ferred no  Jurisdiction  upon  him. 
The  Jndgment  appealed  from  la  affirmed. 


KUBESH  ▼.  HANSON. 
(Supreme  Court  of  Minnesota.     Not.  4,  1904.) 

JUDGUENT— VAIJDITT— AOTIOH   TO   SET  ASIDE — 

JUSTICE   OF  THE   PEACE — PLEADINO. 

Action  to  set  aside  a  judgment  against  the 
plaintiff  recovered  in  justice  court  on  the  ground 
Oat  it  is  TOld.    Held: 

1.  Defects  in  the  pleadings  in  a  civil  action — 
for  example,  the  failure  of  the  complaint  to  state 
facts  constituting  a  cause  of  action — do  not 
render  a  judgment  void.  It  is  valid  unless  re- 
versed or  set  aside  on  appeal,  or  by  some  other 
appropriate  proceeding  in  the  action. 

2.  The  complaint  m  the  action  in  justice 
court  is  sufficient  as  a^inst  an  objection  made 
for  the  first  time  after  judgment 

3.  The  evidence  sustains  the  finding  of  the 
trial  court  that  the  summons  in  the  action  in 
which  the  jndgment  was  entered  was  duly  serv- 
ed on  the  defendant  therein. 

(Byllabw  by  the  Oenrt.) 

Appeal  from  District  Court,  Renville  Conn- 
tjl  Gorham  Powers,  Judge. 

Action  by  Josephine  Kubesh  against  Simon 
Hanson.  Jndgment  for  defendant  From 
an  ordor  denying  a  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

J.  M.  Freeman,  for  appellant  John  J. 
Btaoregge,  for  respondent 

START.  O.  J.  Action  In  equity  to  set  aside 
a  jndgment  against  the  plaintiff  obtained  In 
Joatlce  court  by  default,  and  for  an  In- 
junction enjoining  its  collection  on  the 
ground  that  the  jndgment  is  void  as  to  her. 
The  trial  court  made  findings  of  fact  in 
favor  of  the  defendant  and  directed  Judg- 
ment to  be  entered  dismissing  the  action 
on  the  merits.  The  plaintiff  appealed  from 
an  order  denying  her  motion  for  a  new  trial. 

The  reasons  alleged  In  the  complaint,  and 
here  urged,  why  the  Judgment  In  question 
was  void,  are  that  the  complaint  in  the  ac- 
tion In  which  the  judgment  was  rendered  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and,  further,  that  the  summons 
was  never  served  on  the  defendant  therein, 
tbe  plaintiff;  hence  the  Justice  had  no  Ju- 
risdiction in  the  premises.  The  judgment 
was  recovered  in  the  Justice  court  against 
tbe  plaintiff  herein  and  her  husband,  John 
Knbesb,  for  the  sum  of  $74.45.  The  com- 
plaint in  that  action  was  to  the  effect  fol- 
lowing: That  at  tbe  dates  hereinafter  men- 
tioned the  defendants  were,  and  still  are,  hus- 
band and  wife  and  partners  in  business; 
that  on  July  28,  1887,  the  plaintiff  recovered 
a  judgment  against  tbe  defendant  John 
Kubesb  for  the  sum  of  $53.60;  that  said  Judg- 
ment has  not  been  paid,  set  aside,  nor  an- 
nulled in  any  way,  and  still  remains  In  full 
force  and  effect;    that  some  time  prior  to 


tbe  entry  of  this  Judgment  the  defendant 
Josephine  Kubesh  obtained  the  title  of  cer- 
tain lands,  the  property  of  the  said  John 
Kubesh,  with  the  understanding  that  she 
should  pay  the  debts  of  the  said  John 
Kubesh,  it  being  part  of  tbe  consideration  of 
tbe  tmnsfer  of  the  land  to  her,  and  especial- 
ly this  claim  In  i>artlcular;  that  then  and 
thereafter  the  said  Josephine  Kubesh  became 
Jointly  liable  <«  this  Jndgment;  that,  though 
payment  of  said  Judgment  has  been  demand- 
ed of  these  defendants,  and  each  of  them, 
no  part  of  same  has  ever  been  paid.  Where- 
fore, plaintiff  demands  judgment  against  tbe 
above-named  defendants,  and  each  of  them, 
Jointly  and  severally,  for  the  sum  of  $53.60. 
A  judgment  Is  never  void  for  error  if  the 
court  has  jurisdiction  over  the  person  of  the 
defendant  and  the  subject-matter  of  the  ac- 
tion. Therefore  defects  In  the  pleadings  in 
a  dvll  action — for  example,  the  failure  of 
the  complaint  to  state  facts  constituting  a 
cause  of  action — do  not  render  a  Judgment 
void.  It  Is  valid  unless  reversed  or  set  aside 
on  appeal  or  by  some  other  appropriate  pro- 
ceeding In  tbe  action.  An  independent  ac- 
tion in  equity  to  set  aside  a  judgment  can- 
not be  resorted  to  as  a  substitute  for  a  de- 
murrer to  a  defective  pleading.  1  Freeman 
on  Judgments,  S  135;  17  Ency.  of  Law,  1069. 
It  appears,  however,  from  the  record  in  this 
case  that  the  parties  stipulated  In  the  dis- 
trict court  that,  if  it  should  be  held  that  the 
complaint  In  the  action  In  the  Justice  court 
did  not  state  a  cause  of  action  as  to  the 
plaintiff  herein,  then  Judgment  should  be 
entered  in  her  favor,  but,  if  the  court  held 
otherwise,  then  this  action  should  stand  for 
trial.  The  district  court  held  the  complaint 
sufficient,  and  proceeded  with  the  trial. 
Counsel  for  both  imrtles  have  urged  in  tills  . 
court  the  question  whether  or  not  the  com- 
plaint was  sufficient  Assuming,  for  the  pur- 
poses of  this  case  only,  that  by  virtue  of  the 
stipulation  the  question  of  the  sufficiency  of 
the  complaint  Is  here  material,  we  hold  that 
it  is  sufficient  when  attacked  in  any  form  for 
the  first  time  after  Judgment  In  such  a  case 
the  question  is  not  whether  the  complaint 
would  be  held  good  on  demurrer,  tot,  where 
the  question  of  the  sufficiency  of  a  pleading  is 
first  raised  after  judgment,  it  will  be  sustain- 
ed if,  by  any  reasonable  Inference  or  intend- 
ment, a  cause  of  action  or  defense,  as  the  case 
may  be,  can  be  spelled  out  pf  the  matters 
alleged  therein.  Smith  v.  Dennett,  15  Minn. 
81  (Gil.  59);  Solomon  v.  Vinson,  81  Minn. 
205,  17, N.  W.  840;  Slater  v.  Olson,  83  Minn. 
85,  85  N.  W.  825.  It  may  be  fairly  gathered 
from  the  complaint  here  in  question,  when 
read  and  construed  in  accordance  with  the 
rule  stated,  that  the  property  of  the  hus- 
band of  the  defendant  therein  was  trans- 
ferred to  her.  In  consideration  of  which  slio 
promised  to  pay  bis  debts,  of  which  tbe  claim 
of  the  plaintiff  was  one.  Therefore  the  com- 
plaint was  sufficient  as  against  an  attack 
first  made  after  judgment. 
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Ttte  only  otber  reason  urged  for  setting 
aside  the  judgment  and  enjoining  its  collec- 
tion is  that  it  is  void  because  the  summons 
in  the  action  was  never  served  on  the  de- 
fendant therein.  The  record  on  this  appeal 
shows  that  the  plaintiff  on  the  trial  introdu- 
ced oral  and  documentary  evidence  tending 
to  show  that  the  summons  in  the  original 
action  was  never  served  upon  her.  The  de- 
fendant gave  In  evidence  the  original  sum- 
mons with  the  return  of  the  officer  thereon, 
which  was'  to  the  effect  that  the  summons 
was  duly  served  upon  the  plaintiff  by  reading 
It  to  her  and  leaving  with  her  a  true  copy 
thereof.  He  also  introduced  other  evidence 
tending  to  show  that  the  summons  was  in 
fact  BO  served.  The  trial  court,  upon  the  evi- 
dence, found  that  such  summons  was  in  fact 
duly  served  on  the  plaintiff.  The  evidence  is 
ample  to  sustain  this  finding,  which  sustains 
the  conclusion  of  law  of  the  trial  court  to  the 
effect  that  the  Justice  had  Jurisdiction  of 
the  plaintiff,  that  the  Judgment  against  her 
was  valid,  and  that  this  action  be  dismissed. 

Order  affirmed. 


MILLER  T.  SCOVBLL. 
(Snpreme  Court  of  Minnesota.    Nor.  4,  1901.) 

APFIAI/— BCVnEW— OBANT  OV  I«W  TBIAL. 

1.  Where  the  evidence  is  not  manifestly  and 
palpably  In  favor  of  the  verdict,  an  order  grant- 
ing a  new  trial  will  not  be  reversed. 

Appeal  from  District  Court,  Ooodhne  Coun- 
ty; W.  C.  Williston,  Judge. 

Action  by  Gustaf  O.  Miller  against  Howard 
M.  Boo  veil.  Verdict  for  plaintiff.  From  an 
order  granting  a  new  trial,  plaintiff  appeals. 
Affirmed. 

J.  G.  McGlure,  for  appellant  O.  M.  Hall, 
for  respondent 

PER  CURIAM.  Action  for  malicious  pros- 
ecution, resulting  in  a  verdict  In  favor  of  the 
plaintiff  for  |250.  From  an  order  of  the  dis- 
trict court  granting  defendant  a  new  trial, 
plaintiff  appeals. 

Defendant  signed  and  verified  a  complaint 
before  a  Justice  of  the  peace  charging  plain- 
tiff with  a  violation  of  an  ordinance  of  the 
village  of  Goodhne.  It  is  conceded  that  such 
ordinance  was  void,  for  reasons  which  are  not 
material.  Plaintiff  was  arrested  under  a 
warrant  duly  issued,  and  the  action  so  insti- 
tuted by  defendant  was  subsequently  dismiss- 
ed. On  the  trial  defendant  offered  evidence 
tending  to  show  that  prior  to  the  shearing 
out  of  said  warrant  he  consulted  the  county 
attorney  of  Goodhue  county,  and  stated  all 
the  facts  in  relation  to  such  controversy,  and 
was  advised  that  such  prosecution  could  be 
Justly  maintained  against  plaintiff.  Evidence 
was  also  offered  tending  to  show  an  absence 
of  malice  on  his  part  A  new  trial  was  grant- 
ed upon  the  ground  that  the  verdict  was  not 
Justified  by  the  evidence,  and  we  are  of  the 
opinion,  upon  examination  of  the  record,  that  ! 


the  evidence  la  not  so  manifestly  and  palpably 
in  favor  of  the  verdict  as  to  warrant  us  In 
reversing  the  order  of  the  trial  court  Hicks 
V.  Stone,  13  Minn.  434  (Gil.  398);  Farmers' 
etc..  Bank  t.  Haug,  4B  Minn.  666,  62  N.  W. 
214. 
Order  affirmed. 


LINDBBRO  T.  PETERSON  et  aL 
(Supreme  Court  of  Minnesota.    Nov.  4,  1904.) 

■XKMFTIORa— H0«8TKA.I>— DBBTS    VOS    I,ABOB. 

1.  Article  1,  I  12,  of  ear  state  Constitution, 
relating  to  exemptions,  construed,  and  htid, 
that  any  real  estate  of  a  debtor,  including  his 
homestead,  is  liable  to  be  sold  on  execution  for 
the  paymmt  of  any  debt  incurred  to  any  laborer 
or  servant  for  labor  or  services;  and,  further, 
that  such  liability  extends  to  a  debt  incurred 
by  a  copartnership  of  which  the  debtor  is  a 
member  tor  such  labor  or  services, 

(Syllabus  by  the  Ciourt) 

Appeal  from  District  Court  St  Louis 
(3onnty;   Homer  B.  Dibble,  Judge. 

Action  by  James  Llndberg  against  Alexan- 
der Peterson  and  others.  Judgment  for 
plaintiff,  and  defendant  Nels  Johnson  ap- 
peals.   Reversed. 

John  Jenswold,  Jr.,  and  S.  H.  Eckman,  for 
appellant    L  Orettum,  for  respondent 

START,  O.  J.  On  December  17,  1901,  Al- 
exander Peterson  duly  recovered  in  the  mu- 
nicipal court  of  the  dty  of  Duluth,  a  judg- 
ment for  $149.63  against  James  Llndberg, 
the  plaintiff  herein,  and  bis  partner,  John 
Sundgnlst  for  work  and  labor  performed 
prior  to  the  year  1897  by  him  as  a  laborer  for 
them  as  partners  in  their  business  of  scaven- 
gers. A  transcript  of  the  judgment  was  duly 
filed  in  the  office  of  the  clerk  of  the  district 
court  of  the  county  of  St  Louis,  and  the 
Judgment  docketed  therein.  Thereaftw,  and 
on  June  9,  1902,  the  land  described  in  tbe 
complaint  herein,  which  was  the  homestead 
of  the  plaintiff,  was  by  virtue  of  an  execu- 
tion issued  on  such  judgment  sold  to  the  de- 
fendant herein  to  pay  the  judgment  Tbe 
usual  sheriff's  certificate  of  sale  was  made 
and  delivered  to  the  purchaser  at  the  sale, 
and  it  was  duly  recorded.  This  action  was 
brought  to  set  aside  such  sale  and  certlflcate 
on  tbe  ground  that  tbe  homestead  was  ex- 
empt from  seizure  and  sale  for  such  debt 
Tbe  trial  court  awarded  judgment  for  the  re- 
lief prayed  for  by  the  plaintiff,  from  which 
the  defendant  appealed.  The  sole  question 
presented  by  the  record  for  our  decision  is 
whether  such  homestead  was  so  exempt 
The  solution  of  the  question  depends  upon 
tbe  construction  to  be  given  to  so  much  of  ar- 
ticle 1,  i  12,  of  our  state  Constitution  as 
reads  as  follows:  "A  reasonable  amount  of 
property  shall  be  exempt  from  seizure  or 
sale,  for  the  payment  of  any  debt  or  lia- 
bility. The  amount  of  such  exemption  shall 
be  determined  by  law.  [Provided,  however, 
that  all  property  so  exempted  shall  be  liable 
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to  setem  and  sale  for  any  debts  Incnrred  to 
any  person  for  work  done  or  materials  fur- 
nished In  tbe  construction,  repair  or  Improve- 
ment of  the  same;  and  provided  further  that 
snch  liability  to  seizure  and  sale  shall  also 
extend  to  all  real  property  for  any  debt  in- 
curred  to  any  laborer  or  servant  for  labor  or 
services  performed,]"  The  provisos  we  have 
inclosed  in  brackets  were  added  to  the  orig- 
inal section  by  an  amendment  adc^ted  In 
1888.  Before  this  amendment  was  made,  tbe 
homestead  of  the  debtor  was  exempt  from 
seizure  and  sale  on  execution  for  the  pay- 
ment of  any  debt  or  liability.  Counsel  for 
tbe  plaintiff  contends  that  this  amendment 
makes  the  homestead  liable  for  seizure  and 
sale  only  for  debts  Incurred  to  any  person 
for  work  done  and  material  furnished  in  the 
construction,  repair,  or  Improvement  of  tbe 
same;  and,  further,  tliat  the  homestead  is 
not  so  liable  for  any  debt  Incurred  to  any  la- 
borer or  servant  for  labor  or  services  per- 
formed. We  must  take  the  Constitution  as  it 
reads,  when  Its  lan^oage  Is  plain  and  nn- 
ambiguous,  for  it  is  tbe  mandate  of  the  sov- 
ereign power.  State  v.  Sutton,  63  Minn.  147, 
65  N.  W.  282,  30  L.  R.  A.  630,  56  Am.  St 
Rep.  4S9.  The  construction  contended  for 
gives  no  effect  to  the  second  proviso.  It  is 
to  be  noted  that  the  first  proviso  declares 
tbat  all  property  (whether  real  or  personal) 
shall  be_  liable  to  seizure  and  sale  for  any 
debts  incurred  to  any  person  for  work  done 
or  materials  furnished  in  tbe  construction, 
reitalr,  or  Improvement  of  the  same.  And, 
further,  tbat  the  second  proviso  deals  with  a 
limited  class  of  property  and  persons;  that 
Is,  with  real  property  and  laborers.  It  de- 
clares such  liability  to  seizure  and  sale  shall 
also  extend  to  all  real  property  (not  to  per- 
sonal property)  for  any  debt  incurred  to  any 
laborer  or  servant  for  labor  or  services  per- 
formed. It  la  perfectly  obvious  from  the 
two  provisos,  when  construed  together,  and 
effect  given  to  the  language  of  each,  that 
tbey  make  all  property,  whether  real  or  per- 
sonal, liable  for  seizure  and  sale  for  any  debt 
Incurred  to  any  person  for  work  or  materials 
famished  In  the  construction,  repair,  or  im- 
provement thereof,  and  all  real  property  so 
liable  for  any  debt  incnrred  to  any  laborer 
or  SCTvant  for  labor  or  services  performed 
not  necessarily  thereon,  but  generally.  If, 
by  construction,  we  should  add  the  word 
"thereon"  after  the  word  "performed,"  tbe 
second  proviso  would  serve  no  purpose,  for 
the  first  proviso  makes  all  property  liable  for 
all  debts  for  work  and  materials  done  or 
used  thereon.  This  necessarily  Includes  real 
property  and  debts  due  to  laborers.  Tbe  I^eg- 
Islature,  In  proposing  this  amendment,  and 
tbe  people  in  adopting  It,  evidently  appre- 
ciated tbe  Justice  of  making  all  property  li- 
able for  work  and  materials  which  enhance 
its  value;  also  tbat  "the  laborer  Is  worthy 
of  bis  hire";   and  that  Justice  requires  that  ; 


those  who  are  freeholders  should  hold  their 
real  estate,  even  if  a  homestead,  subject  to 
the  payment  of  the  wages  of  their  laborers 
and  servants.  On  tbe  other  hand,  it  was 
evidently  deemed  to  be  unwise  to  extend 
snch  liability  to  personal  property  otherwise 
exempt,  because  to  do  so  would  result  in 
great  hardship  and  oppression,  for  the  pos- 
session of  a  limited  number  of  articles  of 
personal  property  Is  absolutely  necessary 
to  every  family.  We  therefore  hold  that  a 
homestead  is  liable  to  be  sold  on  execution 
for  any  debt  incurred  to  any  laborer  or  serv- 
ant for  labor  or  services.  Such  was  the  de- 
cision of  the  trial  court,  but  It  sustained  the 
further  contention  of  the  plaintiff's  counsel 
that  a  homestead  Is  not  liable  for  tbe  pay- 
ment of  a  debt  incurred  by  the  owner  there- 
of as  a  member  of  a  copartnership.  And  yet 
tbe  language  of  the  Constitution  Is  tbat  all 
real  property  shall  be  liable  for  any  debt  in- 
curred to  any  laborer  or  servant  for  labor  or 
services  performed.  It  is  true,  homestead 
exemptions  are  to  be  liberally  construed  for 
the  benefit  of  the  debtor  and  his  family,  but 
the  express  constitutional  exception  to  such 
exemption  for  the  benefit  of  the  wage-earner 
and  his  family  must  also  be  liberally  con- 
strued. In  neither  case  is  the  benefit  to  be 
defeated  by  any  strict  construction  or  re- 
finement of  legal  reasoning.  Tbe  wages  of 
the  laborer  in  this  case  was  a  debt  against 
the  plaintiff,  although  his  partner  was  Jointly 
ilable  therefor  with  him.  This  debt  was  cer- 
tainly Incnrred  to  a  laborer  for  bis  labor,  and 
we  see  no  reason  why  It  is  not  within  the 
letter  and  spirit  of  the  Constitution.  If  it  be 
not  so,  then  if  two  persons  are  individually 
conducting  a  similar  business  the  homestead 
of  each  Is  liable  for  the  payment  of  the 
wages  of  his  laborers,  but  if  they  form  a 
copartnership,  and  unite  tbe  business  of  each 
and  retain  the  laborers  of  both,  the  home- 
stead of  each  Is  exempt  from  all  liability  for 
the  payment  of  the  wages  of  theb:  laborers. 
Any  construction  which  would  result  in  such 
an  unjust  discrimination  against  the  labor- 
ers employed  by  a  copartnership  cannot  be 
accepted  unless  the  language  of  tbe  Consti- 
tution admits  of  no  other  reasonable  con- 
struction. We  are  of  tbe  opinion,  and  so 
hold,  that  the  words  "any  debt  Incurred  to 
any  laborer  or  servant  for  labor  or  services 
performed"  necessarily  include  all  debts, 
whether  Incurred  by  the  debtor  as  an  Indi- 
vidual or  as  a  member  of  a  copartnership. 

It  follows  that  the  plaintiCTs  homestead 
was  not  exempt  from  seizure  and  sale  on  ex- 
ecution for  the  payment  of  the  Judgment 
here  In  question,  and  that  the  Judgment  ap- 
pealed from  must  be  reversed,  and  the  case 
remanded,  with  direction  to  the  district  court 
to  amend  its  conclusions  of  law  and  cause 
Judgment  to  be  entered  for  the  defendant  dis- 
missing the  action  on  Ite  merite. 

So  ordered. 
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SBNBT  T.  CHICAGO.  Bt  ft  ST.  P.  RY.  CO. 

(Supreme  Goort  of  Iowa.     Oct  21,  1904.) 

WBoNorni.  DEATH  or  wivc— AonoN  bt  hus- 
band— BTATOntS — BAILBOAD    COIfPANIEp. 

1.  A  husband  la  not  entitled  to  recover  from 
a  railroad  company  for  the  instant  killing  of  bis 
wife  in  the  absence  of  statute  permitting  ancb 
recovery. 

2.  Code,  i  2071,  providing  that  every  railway 
corporation  shall  be  liable  tor  all  damages  sus- 
tained by  any  person,  including  employte,  in 
consequence  of  the  neglect  of  its  agents  or  by 
the  management  of  the  engineers  or  other  em- 
ployes thereof,  and  in  consequence  of  the  willful 
wrongs  of  such  agents,  etc.,  in  the  operation  of 
any  railway  on  or  about  which  they  are  em- 

fkloyed,  does  not  render  the  railroad  company 
iable  for  injuries  to  persons,  not  employes,  for 
which  defendant  would  not  be  liable  in  the  ab- 
sence of  such  provision. 

Appeal  from  District  Ooart,  Woodbarj 
County;  William  Hutchinson,  Judge. 

Action  to  recover  damages  for  the  instant 
death  of  plaintifT's  wife,  due  to  physical  in- 
juries resulting  from  defendanf s  negligence. 
A  demurrer  to  plaintiff's  petition  having 
been  sustained,  plaintiff  elected  to  stand  on 
bla  pleading,  and  Judgment  was  rendered 
for  defendant,  from  which  plalntlfl  appeals. 
Affirmed. 

Henderson  ft  Fribourg,  for  appellant  H. 
H.  Field  and  Sbull  &  Famsworth,  for  appel- 
lee. 

McCLAIN,  J.  In  the  case  of  Major  t.  Bur- 
lington, C.  R.  ft  N.  Ry.  Co.,  115  Iowa,  809,  88 
N.  W.  815,  we  have  recently  held  that  the 
wife  has  no  right  of  action  against  a  railroad 
company  for  injuries  inflicted  on  her  hus- 
band through  negligence  of  the  employes  of 
the  company  resulting  in  bis  Instant  death. 
Counsel  for  appellant  seek  to  distinguish  be- 
tween that  case  and  the  present  case  on  the 
ground  that  at  common  law  the  wife  had  no 
right  of  action  for  Injuries  to  her  husband 
Impairing  his  capacity  for  providing  main- 
tenance and  support  while  the  busband  did 
have  a  right  of  action  for  loss  of  services  of 
the  wife  due  to  injury  from  the  wrongful  act 
of  another;  that  is,  that  tbe  husband  is  rec- 
ognized by  tbe  common  law  as  having  a 
property  right  in  the  wife's  services,  while 
tbe  wife  has  no  corresponding  property  right 
In  the  support  which  she  is  entitled  to  re- 
ceive from  her  husband.  The  distinction 
may  be  conceded,  but  plaintifTs  right  of  re- 
covery is  not  thereby  establlsbed.  By  well- 
settled  principles  of  the  common  law  ex- 
plained in  tbe  Major  Case,  supra,  no  person 
can  recover  damages  from  another  for  will- 
fully or  negligently  causing  the  instant  death 
of  a  third  person,  no  matter  what  may  be 
tlie  relation  between  tlip  deceased  person  and 
th«  plaintiff.  By  statutory  provisions  certain 
exceptions  have  been  made  to  this  well-rec- 
ognized common-law  rule,  such  as  that  a 
parent  may  recover  damages  for  the  death 
of  a  minor  child  (Code,  |  3471),  and  that  tbe 

S 1.  See  Death,  voL  15,  Cent  Dig.  {{  20,  41. 


legal  representative  may  maintain  any  mo- 
tion which  might  have  been  maintained  by 
tbe  deceased,  if  he  had  snrvlyed  the  Injury 
(Id.  {  8445).  But  there  is  no  statutory  pro- 
vision authorizing  a  recovery  by  a  husband 
for  Injuries  to  the  wife  causing  her  Instant 
death.  The  husband  certainly  has  no  better 
right  of  action  for  loss  of  services  of  the  wife 
than  the  parent  has  for  loss  of  services  of  a 
minor  child;  and  yet  we  suppose  it  would 
not  be  contended  that  without  some  such  stat- 
utory provision  as  that  found  in  the  Code,  | 
8471,  a  father  could  recover  damages  against 
a  railroad  company  for  injuries  causing  the 
instant  death  ef  his  minor  child.  The  rea- 
soning in  the  Major  Case  is  conclusive  as 
against  appellant's  claim. 

What  is  said  in  tbe  Major  Case  also  dis- 
poses of  the  claim  that  by  Code,  i  2071,  a 
railroad  company  is  made  liable  for  Injuries 
to  persons,  not  employes,  for  whlcb  defend- 
ant would  not  be  liable  tn  the  absence  of 
such  statutory  provision. 

The  Judgment  of  the  trial  court  Is  therefor* 
affirmed. 


WOLKH  T.  CHAS.  A.  WATTS  ft  CO.  «t  aL 
(Supreme  Court  of  Iowa.      Oct  22,  1004.) 

VCNDOB    AND    PTTBCnASEB  —  DEfAtTL'T— FORm- 

TUB»—HOnCB— CONTRACT— MISDE8CBIP- 

TION— BEIOBMATION. 

1.  Defendant  contracted  to  sell  plaintiff  cer- 
tain land  in  township  102,  but  erroneously  de- 
scribed it  as  in  township  103.  Default  in  pay- 
ments being  made,  defendants  undertook  to  for- 
feit the  contract  under  the  statute  of  Minnesota, 
where  the  land  was  located,  requiring  service 
of  notice  of  forfeiture,  but  the  notice  served 
also  described  the  land  as  in  township  108. 
Plaintiff  sued  to  recover  back  pavments  already 
made,  and  the  error  was  then  discovered,  ana 
defendants'  answer  prayed  for  reformation  of 
the  contract  and  notice  so  as  to  properly  de- 
scribe the  land.  Held  that,  though  tne  notice 
might  have  been  sufficient  had  it  omitted  the 
township  number,  the  notice  was  Incurably  de- 
fective, and  plaintiff  was  entitled  to  recover. 

2.  Defendants  having  meanwhile  sold  the  land, 
the  only  remedy  available  was  a  money  judg- 
ment  and  not  specific  enforcement  so  that 
tbe  court  did  not  err  in  failing  to  decree  a  refor- 
mation of  the  contract 

Appeal  from  District  Court,  O'Brien  (boun- 
ty; Wm.  Hutchinson,  Judge. 

Action  for  damages  for  failure  to  perform 
contract  for  sale  of  land.  From  Judgment 
as  prayed,  defendants  appeal.    Affirmed. 

O.  H.  Montzhelmer,  tor  appellanta.  Wil- 
bur Owen,  for  appellee. 

liADD,  J.  On  June  4, 1898,  tbe  defendants 
contracted  to  sell  the  plaintiff  180  acres  of 
land  in  Nobles  county,  Minn.,  described  as 
the  S.  W.  %  of  section  14,  In. township  102 
north,  of  range  41  west  of  tbe  5th  P.  M.,  for 
the  sum  of  $3,040.  on  which  $405.25  was  paid 
in  cash  and  $394.75  to  be  paid  September 
1,  1898,  $240  January  1,  1899,  $250  March  1, 
1899,  and  the  same  amount  on  the  1st  of 
March  of  each  succeeding  year  until  all  the 
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pnrdiase  pilce  had  been  paid.  B7  mistake 
th*  number  of  the  township  was  inserted  as 
106.  The  additional  sum  of  $160  was  paid 
September  12,  1898.  An  agreement  was  in- 
dorsed thereon  February  17,  1899,  extending 
tbe  time  of  payments  till  March  15, 1899.  As 
nothing  was  paid,  the  defendants  undertook 
to  forfeit  the  contract  in  May  of  that  year. 
The  statute  of  Minnesota  prohibited  forfei- 
ture save  upon  notice  to  tbe  vendee  or  pur- 
chaser "stating  that  such  default  has  ac- 
crued, and  that  the  contract  will  be  canceled 
or  terminated,  and  shall  recite  in  said  notice 
the  time  when  said  cancellation  or  termina- 
tion shair  take  effect,  which  shall  not  be 
less  than  thirty  days  after  service  of  such 
notice."  This  notice  was  duly  served,  but 
deecribed  the  land  as  in  township  103.  The 
plaintiff  began  this  action  in  November  fol- 
lowing to  recover  tbe  amounts  by  him  paid 
on  the  contract  and  damages,  alleging  as  a 
ground  therefor  that  the  defendants  bad 
never  owned  the  land  described  in  the  con- 
tract, and  had  at  all  times  been  unable  to 
convey  the  same.  Up  to  this  time  tbe  de- 
fendants were  unaware  of  the  mistake  in 
the  description,  and  in  their  answer  prayed 
that  it  and  the  notice  of  forfeiture  be  so  cor- 
rected as  to  properly  describe  the  tract  sold. 
In  the  reply  plaintiff  admitted  the  mistake 
In  the  contract  ascertained  for  the  first  time 
from  the  answer,  and  Joined  In  the  prayer 
for  Its  reformation.  It  will  be  observed  that 
to  the  original  claim  the  defendants  could 
Interpose  no  defense  at  law  as  th^  never 
owned  the  land  in  township  103  as  described 
In  the  contract,  and  therefore  had  not  been 
In  a  situation  to  declare  a  forfeiture  because 
of  plalntifrs  omission  to  make  the  payments 
as  stipulated  for  something  they  could  not 
sell  Of  necessity,  they  resorted  to  tbe  equity 
side  for  aid.  This,  however,  can  prove  of  no 
avail.  Of  course,  the  contract  may  be  re- 
formed as  prayed,  but,  as  thus  corrected,  it 
merely  expressed  the  real  agreement  of  the 
parties  from  the  beginning.  There  was  in 
fact  no  sale  at  all  of  land  in  township 
103,  and  the  notice  of  forfeiture  as  served 
did  not  designate  property  in  which  the 
plaintiff  was  interested.  Possibly  tbe  notice, 
as  contended,  might  have  been  sufficient  bad 
It  omitted  the  description  of  the  tract  the 
■ale  of  which  was  to  be  forfeited.  It  is  not 
necessary  to  determine  that  question.  The 
partlcnlar  land  is  the  subject-matter  of  the 
contract  and  of  the  procedure  to  forfeit,  and 
when  the  notice  undertakes  to  designate  the 
very  parcel  intended  the  description  of  an- 
other and  different  one  than  covered  by 
tbe  contract  Is  necessarily  fatal  to  the  re- 
sult sought  There  was  In  fact  no  sale  at 
all  of  land  in  township  103.  The  contract, 
from  Its  Inception,  was  to  convey  land  In 
township  102,  and  a  notice  of  forfeiture  of 
land  situated  elsewhere  was  insufficient 
PiDCeedlngs  to  effect  a  forfeiture  are  to  be 
punned  strictly,  and,  even  though  a  notice 
may  comply  with  the  statute  without  desig- 


nating the  particular  tract  of  land  intended, 
yet  If  it  In  fact  describe  an  entirely  different 
parcel  it  ought  not  to  be  regarded  as  suffi- 
cient Such  an  error  Involves  the  subject- 
matter  of  the  proceedings,  and  it  will  not  do 
to  say  that  a  mistake  is  without  prejudice. 
Proceedings  to  effect  the  forfeiture  of  a  right 
as  said,  are  to  be  strictly  pursued,  and  for 
this  reason  it  is  unnecessary  to  Indulge  in 
speculation  as  to  whether  plaintiff  must  barn 
understood  from  the  notice  that  the  laud  pur- 
chased by  him  from  Watts  &  Co.  was  in- 
tended. Oral  advice  might  have  furnished 
Information,  and  yet  no  one  would  contend  it 
would  have  been  sufficient  notice.  Some  ex- 
ception is  taken  to  tbe  omission  of  the  couA 
to  formally  decree  a  reformation  of  the  con- 
tract The  only  object  of  that  could  be  tbat 
its  terms  might  be  carried  out  But  defend- 
ants had  disposed  of  the  property  in  1901,  so 
that  tbe  performance  on  their  part  was  im- 
possible. Tbe  only  remedy  available  was  a 
mon^  Judgment  which  the  court  rendered 
for  tbe  correct  amount 
Affirmed. 


McLEOD  V.  CHICAGO  ft  K  W.  RY.  CO.  et  aL 
{Supreme  Court  of  Iowa.     Oct  20,  190i.) 

BAILBOADK— CXOBSIRO  ACOIMRT  —  CONTBIBU- 
TOBT  NEOLIGEKCE— HABTEB— INJT7RT  TO  SEBV- 
ANT  —  8TBEET  BAILB0AD8— FELLOW  -SERVANT 
Bm.E  —  STATUTES  —  C0N8TBUCTI0N  —  NEOLI- 
OERCK  OF  FELLOW  SEBVANT— INCOUPETENCT 
—VICE  FBI1C0IFAI4SHI7  —  EVIDENCE  —  SUFFI- 
OIENCT. 

1.  In   an   action  against  a  railroad  by   the 

motoneer  of  a  street  railroad  for  Injuries  re- 
sulting from  defendant's  engine  colliding  with 
the  motor  which  plaintiff  was  operating,  throng 
the  alleged  negligence  of  defendant,  where  plam- 
tiff  testified  that  be  was  watching  tbe  conductor 
of  the  car  which  he  was  operating,  who  had 
gone  across  tbe  railroad  tracks  to  signal  plain- 
tiff to  bring  his  car  forward,  so  that  plaintiff 
did  not  see  the  approaching  engine  antil  it  was 
too  late  to  avoid  the  collision ;  that  he  was  not 
required  to  rely  solely  on  the  conductor's  signal, 
but  was  expected  to  assure  himself  of  the  safety 
of  tbe  crossing  before  venturing  on  it;  that  if 
he  had  looked,  he  could  have  discovered  his  dan- 
ger, and  avoided  the  accident;  that  he  did  not 
look,  and  tbat  tbe  only  reason  for  failure  to  look 
was  the  attention  he  was  giving  to  the  signal 
of  his  conductor — he  was  chargeable  with  con- 
tributory negligence  as  matter  of  law. 

2.  Code,  {  2071,  abrogating  the  fellow-servant 
rule  as  to  certain  employes  of  "every  corpora- 
tion operating  a  railway,"  does  not  apply  to  cor- 
porations operating  street  railroads  and  owning 
lines  extending  to  other  towns  and  cities,  not- 
withstanding Acts  29th  Gen.  Assem.  p.  50,  c. 
81  (Code  Supp.  p.  212)  I  2,  providing  tbat  the 
words  "railway  and  railway  corporation," 
"railroad"  and  "railroad  corporation,"  wherever 
nsed  In  the  statutes,  shall  include  all  interurban 
railways  and  all  companies  and  corporations 
"oonstrncting,  owning,  or  operating  interurban 
street  railways,"  in  view  of  section  3,  providing 
that  any  interurban  railway  shall,  within  the 
corporate  limits  of  any  city  or  town,  on  such 
streets  as  It  shall  use,  be  deemed  a  street  rail- 
way, and  subject  to  the  laws  governing  street 
railways. 

3.  In  an  action  against  a  street  railroad  by  a 
motoneer  in  its  employ  for  injuries  resulting 
from  a  collision  of  the  motor  which  plaintiff  was 
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operating  with  a  railroad  train,  tlirouzh  tlie 
alleged  negligence  of  the  conductor  of  the  car 
plaintiff  was  operating  in  signaling  the  plain- 
tiff across  the  tracli,  based  on  the  incompetency 
of  the  conductor,  evidence  examined,  and  heti 
insafficient  to  show  that  the  conductor  was  in- 
competent 

4.  In  an  action  against  a  street  railroad  b:^  & 
motoneer  in  its  employ  for  Injuries  resulting 
from  a  collision  of  the  motor  which  plaintiff 
was  operating  with  a  railroad  train  through  the 
alleged  neglifrence  of  the  conductor  of  the  car 
which  plaintiff  was  operating  in  signaling  the 
plaintiff  across  the  tracks,  evidence  examined, 
and  held  insufficient  to  show  that  the  conductor 
was  defendant's  vice  principal,  M  aa  to  diarge 
defendant  with  his  negligence. 

Appeal    from    District    Conrt,    Woodbury 
connty;  John  F.  Oliver,  Judge. 
The  opinion  states  the  case.    Affirmed. 

F.  B.  GUI  and  Hubbard  &  Burgess,  for  ap- 
pellant James  C.  Davis  and  T.  F.  Bevlng- 
ton,  for  appellee  Chicago  &  Northwestern 
Railway  Co.  J.  S.  Lawrence,  for  appellee 
Sioux  City  Traction  Co. 

WEAVER,  J.  The  Chicago  &  Northwert- 
em  Railway  Company  operate  a  line  of  rail- 
way having  a  terminal  in  tbe  city  of  Sioux 
City,  Iowa.  The  Sioux  City  Traction  Com- 
pany operates  an  electric  street  car  system 
in  tbe  same  city.  In  connection  with  and  as 
a  part  of  tbe  same  general  system,  tbe  trac- 
tion company  owns  a  trolley  line  extending 
from  tbe  central  station  in  said  city  across  a 
bridge  which  epans  the  Missouri  river  to  a 
point  in  the  state  of  Nebraska.  One  of  tbe 
street  railway  tracks  crosses  tbe  track  of  the 
Chicago  &  Northwestern  Railway  within  the 
corporate  limits  of  Sioux  City,  at  tbe  Inter- 
section of  Dace  and  Lafayette  streets.  On 
January  23,  1908,  tbe  plaintUT  was  a  moto- 
neer In  tbe  employ  of  tbe  traction  company, 
and  was  moving  a  car  eastward  on  Dace 
street  in  tbe  direction  of  tbe  crossing.  At  a 
point  about  20  feet  from  tbe  intersection  of 
the  two  tracks,  plaintiff  stopped  tbe  car;  and 
tbe  conductor,  as  was  bis  duty,  went  ahead 
to  tbe  opposite  side  of  tbe  track  to  ascertain 
whether  tbe  crossing  could  be  made  in  safe- 
ty. It  is  tbe  claim  of  plaintiff  that  tbe  con- 
ductor beckoned  blm  forward,  and  in  re- 
sponse to  tbe  signal  be  set  tbe  car  In  motion. 
Just  at  that  time  an  engine,  moving  from 
the  south,  came  In  collision  with  tbe  car,  and 
plaintiff  was  injured.  It  la  alleged  that  the 
railway  company  Is  chargeable  with  negli- 
gence In  respect  to  tbe  collision,  because  tbe 
engine  gave  no  signal  or  warning  of  its  ap- 
proach, and  was  being  operated  at  a  high 
and  dangerous  rate  of  speed,  in  violation  of 
tbe  ordinances  of  tbe  city.  Negligence  Is 
also  Imputed  to  tbe  traction  company  be- 
cause of  tbe  alleged  carelessness  of  tbe  con- 
ductor of  the  car  In  signaling  tbe  plaintiff 
across  the  track.  Both  defendants  took  Issue 
upon  the  allegations  of  tbe  petition,  and  the 
cause  was  tried  to  a  Jury.  At  the  close  of 
tbe  testimony  tbe  defendants  severally  mov- 
ed for  a  directed  verdict  in  their  favor.  Both 
motions  were  sustained,  and  upon  tbe  verdict 


thus  returned  there  was  Judgment  against 
plaintiff  for  costs,  and  be  appeals. 

1.  We  win  first  consider  the  case  made 
against  tbe  railway  company.  Without  stop- 
ping to  review  the  testimony,  we  will  aay 
there  was  evidence  as  to  tbe  rate  of  speed 
at  wblcb  tbe  engine  was  moving,  and  of  tbe 
failure  of  tbe  enginemen  to  give  signal  or 
warning  of  their  approach,  which  would 
have  Justified  the  Jury  in  finding  the  railway 
company  negligent  We  have,  then,  next  to 
inquire  whether  plalntlfl  shows  hilnself  free 
from  contributory  negligence.  Under  the 
law  of  this  state  tbe  burden  is  upOn  him  to 
show  that  be  exercised  reasonable  care  for 
bis  own  safety,  and,  if  he  failed  to  make  aucb 
sborwing,  or  if  the  facts  developed  conda- 
sively  and  affirmatively  demonstrate  that  he 
did  not  exercise  such  care,  and  that  such 
omission  contributed  to  bring  about  tbe  col- 
lision, then  he  cannot  recover,  and  the  trial 
court  was  right  In  its  ruling.  It  is  the  claim 
of  the  plaintiff  that  be  stopped  bis  car  with- 
in 20  feet  of  tbe  crossing,  and  that  as  he 
stopped  be  looked  to  the  south,  and  saw  no 
engine  approaching.  He  then  waited  for  the 
conductor  to  reach  the  other  side  of  tbe  track 
and  signal  liim  across,  and,  having  received 
the  signal  to  go  forward,  he  at  once  under- 
took to  obey,  and  was  struck  as  before  stated. 
Under  many  circumstances  this  testimony 
might  well  be  taken  as  sufficient  to  carry  the 
question  of  contributory  negligence  to  tbe 
Jury;  but  it  has  often  been  held  that  where 
tbe  situation  and  surroundings  are  without 
controversy  shown  to  be  such  that  bad  tbe 
person  looked  in  the  direction  of  an  ap- 
proaching train,  he  could  not  have  failed  to 
see  it  his  testimony  that  he  did  lodt  and  did 
not  discover  it  raises  no  issue  upon  which  a 
party  is  entitled  to  demand  a  verdict  Artz 
Y:  R.  R.,  34  Iowa,  163.  It  is  equally  well  set- 
tled, and  tbe  rule  is  too  familiar  to  Justify 
tbe  citation  of  authorities,,  that  one  who  ap- 
proaches the  crossing  of  a  railway  track  upon 
which  there  is  coming  in  plain  sight  a  train 
or  engine  which  is  liable  to  reach  the  cross- 
ing before  he  can  safely  pass  to  the  other 
side,  and  without  looking  to  discover  his 
danger  and  without  any  Intervening  circum- 
stance which  may  reasonably  operate  to  di- 
rect or  distract  bis  attention  he  goes  forward 
and  is  injured,  he  is  held  guilty  of  contribu- 
tory negligence  as  a  matter  of  law.  The  un- 
disputed facts  in  the  record  before  us  bring 
tbe  case  within  the  rules  Just  cited.  Stating 
the  situation  as  given  by  tbe  plaintiff  him- 
self, the  motor  of  bis  car  was  In  good  order, 
and  at  the  rate  at  which  the  car  was  moving 
when  struck  he  could  bring  It  to  a  stop  with- 
in a  distance  of  four  or  five  feet  He  was 
perfectly  familiar  with  the  situation,  having 
operated  a  car  over  it  20  or  more  times  every 
day  for  several  years.  Approaching  tbe 
crossing  from  tbe  west  he  had  the  car  under 
complete  control,  and  brought  it  to  a  full 
stop.  Tbe  railway  track  which  he  was  about 
to  cross  extended  In  a  straight  line  to  the 
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sonth  at  least  1,000  feet,  and  from  the  point 
where  the  car  -was  stopped  the  view  to  that 
distance  was  open  and  unobstructed,  nnlesa 
It  be  that  certain  telegraph  or  telephone  poles 
created  a  partial  screen  In  that  direction. 
He  did  look  Just  as  be  brought  the  car  to  a 
stop,  and  says  he  did  not  see  the  engine  ap- 
proaching. If  It  be  true  that  the  poles  Inter- 
fered with  his  ylew  at  that  point.  It  is  also 
trae  that  passing  the  range  of  the  poles,  and 
before  reaching  the  crossing,  there  was  a 
clear  space  In  which,  had  he  looked,  be  must 
have  discovered  his  danger  in  time  to  avoid 
it  He  says:  "While  I  was  standing  still 
with  the  car  I  never  looked  to  the  north  or 
south  for  an  approaching  train.  I  was  watch- 
ing the  conductor.  I  listened,  and  heard  no 
carT  Then  I  started  my  car,  and  looked 
north,  and  saw  no  engine  coming.  When  I 
looked  south,  I  was  so  close  to  the  track  that 
I  couldn't  stop  the  car  until  I  came  In  col- 
lision with  the  locomotive.  If  I  bad  looked 
south,  I  could  have  seen  that  engine  coming 
three  blocks.  I  couldn't  look  three  ways.  I 
was  watching  the  conductor.  I  couldn't  look 
south  or  north  and  watch  the  conductor.  I 
would  have  seen  the  engine  if  I  had  looked 
south  just  before  I  started,  if  these  posts 
wouldn't  have  obstructed  my  view.  I  rec- 
ognize tliat  as  a  photograph  of  the  place  of 
the  accident  I  recognize  those  as  the  trees 
mentioned  as  being  south  of  the  track,  and 
those  as  the  posts  I  have  spoken  of.  I  think 
it  would  obstruct  the  view.  The  three  poets 
shown  in  the  photograph  are  about  twenty 
feet  from  the  track.  After  you  get  past  the 
trees  and  posts  you  have  an  unobstructed 
view,  looking  south  beyond  the  Floyd  Bridge, 
after  yon  get  here  (Indicating  point  in  pho- 
tograph). Before  you  reach  the  telephone 
poles,  you  have  an  unobstructed  view  south 
of  the  Northwestern  track.  After  you  leave 
the  telephone  poles,  you  have  another  unob- 
structed view.  You  can  see  down  to  the 
curve.  •  •  •  I  could  have  turned  my 
head  to  the  north,  and  then  to  the  south,  be- 
fore I  put  on  the  power,  but  I  didn't  I 
started  the  car  when  he  signaled."  On  cross- 
examination  he  also  says  that  one  of  the  rules 
of  his  employment  required  him  to  bring  his 
car  to  a  fnll  stop,  and  look  and  listen,  before 
moving  bis  car  over  a  railway  crossing,  and 
adds:  "The  rule  was  in  force.  It  was  not 
exactly  my  understanding  that  all  I  had  to 
do  was  to  rely  on  the  conductor,  and  that  I 
need  not  look  or  listen  at  all.  I  knew  that 
I  had  to  look  and  listen." 

The  conductor  of  the  car,  testifying  as  a 
witness  for  the  plaintiff,  says  that  as  the  car 
was  approaching  the  crossing  he  stood  upon 
the  front  platform,  which  was  the  motor- 
man's  place  of  duty,  and  while  still  150  feet 
fM>m  the  intersection  of  the  tracks  he  saw 
the  engine  coming  up  from  the  south  about 
1,000  feet  away — a  distance  of  more  than 
two  blocks.  He  says:  "There  wasn't  any- 
thing to  obstruct  my  view  of  the  approaching 
engine  when  I  was  about  one  hundred  and 


fifty  feet  from  the  crossing.  McLeod,  from 
where  he  stood,  had  the  same  view  of  the 
engine  that  I  had."  At  a  distance  about 
26  feet  from  the  crossing  the  conductor  Jump- 
ed to  the  ground  and  ran  ahead  of  car  across 
the  railway  track,  and  as  he  went  "saw  the 
engine  coming  perhaps  400  or  600  feet 
away."  He  denies  having  signaled  plaintiff 
to  cross,  but  in  this  respect  there  Is  a  con- 
flict in  the  testimony,  and  for  the  purposes 
of  this  appeal  we  may  accept  plalntlfTs  state- 
ment as  correct  The  photographs  exhibited 
in  evidence  may  be,  as  counsel  claim,  more 
or  less  misleading  in  some  matters  of  detail, 
exaggerating  some  features  and  minimizing 
or  obscuring  others,  but  they  are  not  without 
material  value  in  illustrating  and  explaining 
the  stories  told  by  witnesses  who  are  famil- 
iar vrith  the  place  of  the  accident  and  its. 
physical  surroundings.  TaUng  the  case  as 
a  whole,  it  Is  shown  without  controversy 
that  if  plaintiff  did  look  to  the  south,  as  he 
says  he  did,  before  stopping  his  car — that  is, 
If  he  looked  along  the  railway  track  to  dis- 
cover whether  the  crossing  was  enoangered 
by  a  moving  train — It  was  physically  impos- 
sible that  he  should  not  have  discovered  the 
engine  with  which  he  collided.  Further- 
more, he  knew  it  was  his  duty  not  to  rely 
wholly  on  the  signal  of  the  conductor,  but 
for  his  own  protection,  and  for  the  protec- 
tion of  the  passengers  in  his  car,  be  was 
bound  not  only  by  an  express  rule  of  his  em- 
ployment but  by  the  ordinary  obligation  of 
reasonable  care,  to  look  as  well  as  listen,  and 
assure  himself  that  the  crossing  could  be 
safely  made.  This  he  admits  he  did  not  do. 
His  only  excuse  for  this  failure  Is  that  he 
could  not  look  In  two  or  three  different  direc- 
tions at  the  same  time.  But  this  explana- 
tion does  not  explain.  From  the  spot  where 
he  last  started  the  car  to  place  of  danger  was 
twenty  feet.  He  says  he  could  have  stopped 
in  a  distance  of  four  or  five  feet  To  look  to 
the  north  and  to  the  south  and  to  the  con- 
ductor across  the  track  was  the  work  of  but 
a  single  sweeping  glance,  requiring  only  the 
small  fraction  of  a  second,  but  plaintiff  tells 
us  that  at  no  instant  after  putting  bis  car  in 
motion  did  he  look  south  at  all  until  it  was 
too  late  to  avoid  the  result  of  bis  reckless- 
ness. He  claims  to  have  received  the  con- 
ductor's signal  to  cross  before  he  started  his 
car  from  the  plac^  where  It  was  standing  20 
feet  west  of  this  track.  If  this  was  so,  then 
there  was  no  occasion  whatever  for  him  to 
keep  on  "watching  the  conductor,"  as  he 
says  he  was  doing,  as  he  went  upon  the  cross- 
ing. Plaintiff  having  conceded  that  he  was 
not  required  to  rely  solely  upon  the  conduct- 
or's signal,  but  was  expected  to  assure  him- 
self of  the  safety  of  the  crossing  before  ven- 
turing upon  it;  that  if  he  had  looked,  he 
could  have  discovered  bis  danger,  and  avoid- 
ed the  collision;  that  he  did  not  look,  and 
that  the  only  reason  for  the  failure  was  the 
attention  be  was  giving  to  a  signal,  which 
he  was  not  expected  to  obey  until  ho  had 
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himself  ascertained  that  the  way  was  dear— 
we  think  It  must  be  said  as  a  matter  of  law 
that  he  to  chargeable  with  contributory  neg- 
ligence, and  cannot  recover.  If  he  bad  look- 
ed, and  had  in  fact  seen  the  engine  ap- 
proaching at  such  distance  that,  if  moving  at 
a  lawful  rate  of  speed.  It  could  not  have 
reached  the  crossing  in  time  to  collide  with 
his  car,  and,  without  knowing  that  It  wan 
moving  at  excessive  speed,  be  undertook  to 
cross  the  track,  and  was  run  down  and  in- 
jured, it  may  well  be  that  the  case  should 
have  gone  to  the  Jury  under  the  doctrine  of 
Moore  v.  R.  R.  Co.,  102  Iowa,  595,  71  N.  W. 
569,  and  other  cases  of  that  nature  cited  by 
the  appellant.  But  he  does  not  claim  to 
have  been  thus  deceived  or  misled.  He  did 
not  look  at  all  after  he  stopped  the  car  for 
the  express  purpose  of  looking  and  ascertain- 
ing whether  he  might  proceed  in  safety,  and 
thus  contributed  very  materially  to  the  dis- 
aster. 

2.  Assuming  the  truth  of  the  plalntKra  con- 
tention as  te  *Jie  facts,  can  the  traction  com- 
pany be  held  liable  for  his  injury?  If  such 
liability  to  held  to  exist,  it  must  be  upon  the 
theory  that  the  company  is  chargeable  with 
the  negligence  of  the  conductor  in  signaling 
the  plaintiff  to  take  his  car  over  the  crossing. 
The  rule  which  exempts  an  employer  from 
liability  to  an  employ^  for  injury  occasioned 
to  the  latter  by  the  negligence  of  a  fellow 
servant  is  maintained  by  the  courts  of  thto 
state,  except  as  the  same  has  been  abrogated 
by  statute  for  the  benefit  of  certain  employes 
of  railway  corporations.  Code,  g  2071.  It 
follows,  then,  that  to  entitle  plaintiff  to  re- 
cover in  this  case  it  is  necessary  for  va  to 
find  that  he  comes  within  the  description  of 
persons  for  whose  benefit  the  statute  was 
enacted,  or  find  that  the  conductor  was,  as  to 
him,  the  vice  principal  of  their  common  em- 
ployer. The  employer's  liability  act,  to 
which  reference  is  here  made,  applies  In 
terms  to  "every  corporation  operating  a  rail- 
way." This  phrase,  in  its  broadest  and  most 
general  sense,  is  sufficient  to  Include  a  street 
railway  corporation,  but  in  ordinary  parlance 
the  word  "railway"  or  "railroad,"  when  not 
qnalifled  by  the  word  "street,"  or  other  ex- 
pression of  similar  import,  has  special  refer- 
ence to  what  are  sometimes  denominated 
"commercial  railroads."  By ,  this  is  meant 
those  larger,  more  expensive,  and  more  per- 
manent lines  or  systems  extending  from 
town  to  town  and  city  to  city,  accommodat- 
ing a  heavier  and  more  miscellaneous  traf- 
fic, and  requiring  torger  forces  of  employes, 
who  are  exposed  to  greater  risks  than  Is  the 
case  with  street  car  lines  and  systems.  It  is 
In  this  more  restricted  sense  that  we  feel 
compelled  to  Interpret  Code,  §  2071.  The 
distinction  we  have  here  drawn  was  recog- 
nized and  upheld  by  ub  In  Fidelity  Loan  & 
Trust  Co.  V.  Douglas,  104  Iowa,  532,  73  N.  W. 
1039,  and  Cedar  Rapids  &  M.  C.  Ry.  v.  Cedar 
Rapids,  106  Iowa,  476,  76  N.  W.  728.  In  the 
former  case  we  had  occasion  to  construe 


Code  1873,  t  1309,  which  provided  that  m 
judgment  against  "any  railway  corporation" 
for  injury  to  persons  or  property  should  be  a 
lien  on  its  property  prior  and  superior  to 
liens  of  mortgages  and  trust  deeds.  In  tb« 
latter  case  the  controversy  was  upon  the 
construction  of  Code  1873,  §  1317,  providing 
for  the  assessment  by  the  executive  council 
of  "all  the  property  of  each  railway  corpo- 
ration in  this  state."  The  tonguage  in  each 
instance  was  as  broad  and  general  as  that 
employed  in  Code,  S  2071,  and  In  each  la- 
stance  we  held  that  street  railways  and 
street  railway  corporations  were  not  Includ- 
ed within  the  meaning  of  the  statute.  This 
distinction  was  foreshadowed  in  Sears  v.  Ry. 
Co.,  65  Iowa,  742,  23  N.  W.  150.  It  to  ar- 
gued, however,  that  the  distlncticMi,  if  it  ever 
extoted,  has  been  abrogated  by  the  enact- 
ment of  chapter  81,  p.  49,  Acts  29th  Gen. 
Assem.  Code  Supp.  p.  212.  It  to  said  that, 
as  the  traction  company  had  an  interurban 
line  between  Sioux  City,  Iowa,  and  South 
Sioux  City,  Neb.,  its  entire  system  to  to  be 
regarded  interurban,  and  that  under  the  op- 
eration of  the  statute  just  referred  to  it  to  • 
"railway"  in  the  strict  sense  of  the  word, 
and  subject  to  all  the  liabilities  which  the 
tows  of  the  state  impose  upon  railways  in 
general.  Even  if  we  concede,  though  we  do 
not  decide,  that  the  extension  of  one  of  its 
lines  or  branches  beyond  the  corporate  lim- 
its of  the  city  to  another  city  would  make  the 
entire  system  in  some  sense  "Intemrban,"  a 
reading  of  the  statute  demonstrates  that  It 
cannot  have  the  efTect  which  counsel  claims 
for  it  In  bringing  the  present  case  within  the 
terms  of  Code,  f  2071.  It  to  true  that  sec- 
tion 2,  p.  50,  of  the  chapter,  provides  gen- 
erally that  the  words  "railway"  and  "railway 
corporation,"  "railroad"  and  "railroad  cor- 
poration," wherever  used  in  our  statutes, 
shall  apply  to  and  include  all  interurban  rail- 
ways and  all  companies  and  corporations 
"constructing,  owning,  or  operating  interur- 
ban street  railways";  but  the  next  section 
further  provides  that  "any  interurban  rail- 
way shall  within  the  corporate  limits  of  any 
city  or  town,  upon  such  streets  as  it  shall 
use  for  transporting  passengers,  mall,  bag- 
gage, and  such  parcels,  packages  and  freight 
as  it  may  carry  in  its  passenger  or  combina- 
tion cars  only,  be  deemed  a  street  railway 
and  subject  to  the  laws  governing  street  rail- 
ways." This  statute  clearly  recognizes  that 
the  legislation  theretofore  enacted  did  not 
generally  have  application  to  street  railways, 
and  it  was  sought  to  extend  such  legislation 
over  Interurban  lines,  but  to  reserve  from  the 
operation  of  that  enactment  so  much  of  the 
interurban  lines  as  occupy  city  streets. 
Within  such  streets  they  are  to  be  treated 
and  considered  In  tow  as  street  railways. 
We  therefore  hold  that  chapter  81,  p.  49, 
Acts  29th  Gen.  Assem.,  has  not  the  effect  to 
bring  the  traction  company  within  the  op- 
eration of  Code,  S  2071.  This  being  the  case, 
we  have  only  to  ask  whether  there  was  any- 
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thins  In  the  plaintiff's  case  which,  as  a  mat- 
ter of  common  law,  would  bare  Justifled  the 
ivry  In  finding  the  defendant  liable  for  the 
negligence  of  the  conductor  of  its  street  car. 
It  is  alleged  in  the  petition  that  be  was  in- 
competent for  the  position  in  which  he  was 
placed  by  tbe  company,  but  there  is  no  evi- 
dence whatever  In  support  of  the  charge. 
Neither  Is  there  any  evidence  from  which  the 
court  or  Jury  could  properly  Infer  that  he  was 
a  vice  principal  of  the  master.  The  extent  of 
his  authority  over  the  movement  of  the  car 
or  tbe  work  of  the  plaintiff  is  not  shown. 
It  Is  shown,  however,  that  plaintiff  was  not 
required  to  rely  upon  the  signal  of  the  con- 
ductor in  crossing  a  railway  track,  but  was 
under  instruction  from  the  master  to  himself 
to  stop  his  car  and  look  and  listen  before  at- 
tempting a  crossing.  With  this  record  it 
needs  no  argument  to  demonstrate  that  the 
conductor  was  not  shown  to  be  a  vice  prin- 
cipal of  the  employer. 

The  ruling  of  the  trial  court  was  correct, 
and  tbe  Judgment  is  affirmed. 


BROWN  et  al.  v.  BROWN  et  aL 
(Supreme  Court  of  Iowa.      Oct  19,  1004.) 

eXEOB — CONDITIORAI.  UMTTATIONS — OONBTBUO- 
TlOS—nXJZX  JS  SHELLEY'S  CASK. 

1,  A  conditional  conveyance  of  land  to  the 
irantee  "during  her  natural  life,  and  at  her 
death  to  her  children  or  to  thdr  lineal  descend- 
ants," and  providing  that.  If  the  conditions  are 
performed,  at  the  death  of  the  grantee  the  title 
was  to  vest  absoiutely  in  "the  lineal  descendants 
of  the  grantee,"  did  not  vest  a  fee  in  snch  gran- 
tee under  the  role  in  Shelley's  Case,  since  the 
word  "children"  was  a  word  of  purchase,  and 
not  of  limitation,  and  it  being  the  grantor's 
manifest  intent  to  convey  only  a  life  estate,  such 
word  would  not  l>e  construed  as  equivalent  to 
the  word  "heirs." 

Appeal  from  District  Conrt,  Wayne  Coun- 
ty; H.  M.  Towner,  Judge. 

Suit  in  equity  to  quiet  plaintiffs'  title  to 
certain  real  estate  in  Wayne  county.  De- 
fendants' demurrer  to  the  petition  was  sus- 
tained, and  plaintiffs  appeal.    Affirmed. 

Will  B.  Barger  and  Miles  &  Steele,  for  ap- 
pellants. Livingston  &  Son  and  Freeland  ft 
Evans,  for  appellees. 

DEEMBR,  C.  J.  Plaintiffs  and  tbe  defend- 
ants are  the  children  and  heirs  at  law  of  one 
Angelina  Brown,  who  died  testate  in  Novem- 
ber of  tbe  year  1902.  By  tbe  terms  of  her 
will  she  devised  her  real  estate  to  the  plain- 
tiffs, and  gave  to  tbe  defendants  each  a  small 
legacy,  as  and  for  their  full  share  of  her 
estate.  Plaintiffs  contend  that  at  the  time  of 
testatrix's  decease  she  was  the  owner  In  fee 
of  the  real  estate  In  question,  in  virtue  of  a 
deed  therefor  from  her  mother,  Sarah  Ann 
Campbell,  of  date  September  23,  1886,  the  ma- 
terial parts  of  which  read  as  follows:  "I, 
Sarah    Ann   Campbell,   widow,   of    Morton, 
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Tazewell  county,  state  of  Illinois,  for  love  and 
affection  do  hereby  convey  to  as  a  free  gift, 
said  gift  being  In  value  $5,000.00,  to  Angelina 
Brown,  my  daughter,  during  her  natural  life, 
and  at  her  death  to  her  children,  or  to  their 
lineal  descendants,  [tbe  land  in  controversy.] 
This  conveyance  is  made  upon  the  condition, 
that  tbe  said  Angelina  Brown  shall  not  lease 
except  annually,  or  otherwise  encumber  said 
land  and  premises,  or  any  part  thereof  during 
her  natural  lifetime;  that  the  said  Angelina 
Brown  personally  or  by  agent,  shall  annually 
pay  the  taxes  on  said  land  as  they  accrue  and 
send  tbe  receipts  thereto  [the  said  receipts  be- 
ing in  the  name  of  tbe  said  Angelina  Brown] 
to  the  grantor  or  to  her  appointee,  said  re- 
ceipts to  be  forwarded  to  tbe  grantor  Sarah 
Ann  Campbell  or  her  appointed  agent,  at 
least  four  weeks  prior  to  tbe  tax  sale  in  tlie 
said  6ouaty  of  Wayne,  for  the  year  such  re- 
ceipt4  cover,  during  the  life  of  said  Angelina 
Brown.  Upon  a  breach  of  all  or  any  one  of 
either  of  the  foregoing  conditions,  this  con- 
veyance shall  be  absolutely  void,  and  the 
grantor  or  her  heirs,  executors  or  adminis- 
trators, shall  have  the  right  to  take  posses- 
sion of  said  land  without  being  liable  for  any 
improvement  that  may  be  put  thereon  in  the 
meantime,  but  If  the  said  grantee  Angelina 
Brown  shall  fully  keep  and  perform  each  and 
all  of  the  above-expressed  conditions  during 
her  lifetime,  then  at  her  death  the  title  to 
said  land  shall  hereby  vest  absolutely  in  the 
lineal  descendants  of  said  Angelina  Brown." 

Plaintiffs  contend  that  under  the  rule  in 
Shelley's  Case  this  deed  vested  a  fee-simple 
title  in  their  mother,  and  that  they  took  the 
same  title  under  her  will;  while  defendants 
argue  that  tbe  rule  in  Shelley's  Case  Is  not 
in  force  in  this  state,  and  that,  if  it  is  in 
force,  tbe  facts  do  not  bring  it  within  that 
rule;  and  that  they,  as  children  of  Angelina 
Brown,  are  entitled  to  a  share  of  tbe  estate 
under  and  by  virtue  of  tbe  terms  of  Sarah 
Ann  Campbell's  deed. 

Tbe  issues  of  law  thus  defined  are  sharp 
and  clear,  and  the  case  must  be  solved  by 
interpreting  the  deed  to  Angelina  Brown, 
which  we  have  Just  set  forth.  The  convey- 
ance on  its  face  is  of  a  life  estate  to  Mrs. 
Brown,  and  at  her  death  to  her  children,  or 
to  their  lineal  descendants;  and  in  tbe  clause 
referring  to  conditions  subsequent  it  is  pro- 
vided that  if  kept  and  performed  by  the  said 
Angelina  Brown  during  her  lifetime,  at  her 
death  the  property  should  vest  absolutely  in 
her  lineal  descendants.  It  was  also  provided 
that  she  should  not  lease  except  annually  or 
otherwise  encumber  tbe  lands,  and  that  she 
should  pay  tbe  taxes  thereon. 

It  is  apparent  that  tbe  grantor  did  not  in- 
tend to  vest  a  fee  in  Angelina  Brown,  and 
that  her  object  and  purpose  was  to  convey  a 
life  estate  to  bor.  and  to  so  protect  the  lands 
that  Mrs.  Brown's  children  or  their  lineal 
descendants  should  take  the  remainder  after 
the  life  estate  in  fee. 

Whether  or  not  the  rote  in  Shelley's  Case 
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l8  In  force  In  tbls  state  is  a  question  upon 
which  the  members  of  this  court  are  not 
agreed;  but,  conceding  arguendo  that  it  is, 
tlie  point  remaius,  is  the  language  used  in  the 
deed  from  Mrs.  Campbell  such  as  to  bring  the 
case  within  that  rule?  The  couverance  is 
plainly  of  a  life  estate  to  Mrs.  Brown,  and 
at'her  death  the  land  was  to  go  to  her  chil- 
dren, or  to  their,  and  not  her,  lineal  descend- 
ants. True,  in  the  last  clause  of  the  deed  it 
is  said  that  if  she  should  fall  to  comply  with 
the  conditions  that  the  land  should  pass  to 
her  (Mrs.  Brown's)  lineal  descendants.  The 
modern  rule  requires  a  consideration  of  the 
whole  deed,  and  a  finding  of  repugnancy  will 
be  avoided  whenever  all  the  provisions  of  the 
Instrument  may,  without  Ignoring  accepted 
canons  of  construction,  be  given  force  and 
effect    Beedy  v.  Finney  (Iowa)  91  N.  W.  1069. 

Applying  this  rule,  it  is  apparent  that  there 
was  no  intention  on  the  part  of  the  grantor  to 
enlarge  the  estate  granted  by  the  words  used 
in  the  habendum  clause.  That  the  granting 
clause  may  be  controlled  by  the  habendum  we 
freely  concede;  but  the  intent  of  the  maker 
to  do  80  must  be  clear,  especially  where,  as 
in  this  case,  the  effect  would  be  to  enlarge  the 
estate  granted  to  the  first  taker. 

These  clauses  may  all  be  easily  harmonized, 
and  when  read  together  it  is  apparent  that 
the  grantor  did  not  intend  to  convey  the  fee 
to  Mrs.  Brown.  So  that  we  are  brought 
down  to  this  precise  Inquiry:  Does  a  grant 
to  one  for  life,  and  at  her  death  to  her  chil- 
dren, or  to  their  lineal  descendants,  convey  a 
fee  to  the  first  taker? 

The  rule  announced  In  Shelley's  Case  Is  a 
technical  one,  and  generally,  or  at  least  often, 
thwarts  the  grantor's  intent,  and  for  this  rea- 
son is  almost  everywhere  strictly  construed. 
Under  that  rule,  if  the  first  taker  is  given  a 
life  estate,  and  the  Inheritance  pa'Ssos  to  his 
heirs,  or  to  the  heirs  of  his  body,  either  me- 
diately or  immediately,  the  first  taker  re- 
ceives the  whole  estata  In  such  cases  the 
words  "heirs"  or  "heirs  of  the  body"  are  re- 
garded as  words  of  limitation,  and  not  of  pur- 
chase. But  the  word  "heirs"  is  essential  to 
Justify  the  application  of  the  rule,  just  as  it 
was  at  common  law  to  create  an  estate  in  fee 
simple. 

The  rule  does  not  apply  when  the  limita- 
tion is  to  "children,"  for  such  word  is  one  of 
purchase.  Estate  of  Utz,  43  Cal.  200;  Can- 
non V.  Barry,  59  Miss.  289;  Gourdln  v.  Deas, 
27  S.  C.  479,  4  S.  E.  04;  Myers  v.  Anderson, 
1  Strob.  Eq.  344,  47  Am.  Dec.  537;  Wilson  v. 
McJunkin,  11  Rich.  Eq.  527;  Carrigan  v. 
Drake,  36  S.  C.  854,  15  S.  B.  339;  Gernet  v. 
Lynn,  31  Pa.  94;  Tyler  v.  Moore,  42  Pa.  374; 
Id.  (Pa.)  17  Atl.  216;  Jackson  v.  Jackson  (Ind. 
Sup.)  26  N.  B.  897. 

Nor  does  It  apply  when  the  limitation  is  to 
the  heirs  or  issue  of  the  first  taker  and  to 


their  heirs;  for  in  such  cases  there  is  evinced 
a  purpose  to  create  in  the  heirs  of  the  first 
taker  an  estate  in  fee  simple.  Smith  t.  Col- 
lins, 90  aa.  411,  17  S.  E.  1013;  Mclntyre  v. 
Mclntyre,  16  S.  C.  290;  Myers  v.  Anderson, 
supra;  Dott  v.  Cunningham,  1  Bay,  453,  1 
Am.  Dec.  624.  It  is  almost  universally  held 
that  the  word  "children"  Is  a  word  of  pur- 
chase, and  not  of  limitation.  May  v.  Ritchie, 
65  Ala.  602;  Bums  v.  Weesner,  134  Ind.  442, 
34  N.  B.  10;  Chapin  v.  Crow,  147  III.  219.  35 
N.  E.  536,  87  Am.  St  Rep.  213;  Baskett  v. 
Sellers  (Ky.)  10  S.  W.  9;  Adams  t.  Boss,  30 
N.  J.  Law,  505,  82  Am.  I$ec.  237;  Rogers  v. 
Rogers,  3  Wend.  503,  20  Am.  Dec.  716;  Hague 
V.  Hague,  161  Pa.  643,  29  Atl.  261,  41  Am.  St 
Rep.  900;  Ford  v.  Flint,  40  Vt  382;  Rlggin 
V.  Love,  72  HI.  653;  Rupert  v.  Penner,  35 
Neb.  587,  53  N.  W.  598,  17  L.  R.  A.  824; 
Bodlne's  Adm'r  v.  Arthur,  91  Ey.  53',  14  S. 
W.  904,  34  Am.  St  Rep.  162.  Indeed,  the 
word  "issue"  has  been  held  one  of  purchase. 
Jones  on  Real  Property,  {  578.  Occasionally 
the  word  "children"  has  been  held  the  equiva- 
lent of  the  word  "heirs,"  but  only  where  it 
was  the  manifest  intent  of  the  grantor  that  it 
should  be  so  construed.  Chapin  v.  Crow, 
supra.  Prima  facie  the  word  is  one  of  pur- 
chase. Chyrstle  v.  Phyfe,  19  N.  Y.  344;  In 
re  Guthries'  Appeal,  37  Pa.  9;  Anderson  t. 
Anderson,  164  Pa.  338,  30  AU.  304;  Williams 
V.  Knight,  18  E.  L  333,  27  Atl.  210.  The  in- 
stnunent  in  this  case  does  not  indicate  that 
the  grantor  used  them  in  any  other  sense. 
As  used  In  the  deed  in  question.  It  is  de- 
scriptive of  a  class  who  is  to  take  the  fee, 
or  who  in  fact  do  take  either  a  contingent  or 
vested  remainder  by  purchase.  These  rules 
are  settled  by  the  great  weight  of  authority, 
both  ancient  and  modem,  and  are  In  accord 
with  sound  principles  of  construction.  Un- 
der them  Mrs.  Brown  did  not  take  an  estate 
in  fee,  but  a  life  estate;  and  this  she  could  not 
dispose  of  by  will.  The  defendants  as  ber 
children  took  a  share  of  the  property  under 
the  deed  from  Mr&  Campbell,  and  it  is  not 
material  now  whether  that  share  was  a  vest- 
ed or  contingent  one;  hence  we  do  not  pass 
upon  that  proposition.  There  are  a  few  cas- 
es which  lend  support  to  plaintiffs*  theory, 
but  they  seem  to  turn  upon  peculiar  facts,  or 
to  be  ruled  by  a  too  strict  construction  of  tlie 
rule  in  Shelley's  Case.  The  statement  as  to 
the  consideration  for  the  deed,  and  as  to 
the  valuation  put  upon  the  property  has  no 
significance.  Of  course,  if  Mrs.  Brown  took 
a  fee  any  restraints  upon  its  alienation  would 
be  void;  but  these  restraints  are  strongly 
indicative  of  the  grantor's  intent,  and  lend 
support  to  the  conclusion  that  she  did  not  use 
the  word  "children"  as  the  equivalent  of 
"heirs." 

The  raling  on  the  demurrer  was  correct 
and  the  judgment  is  affirmed. 
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OBBORN  ▼.  OSBORN  et  ox. 
(Supreme  Goort  of  Iowa.     Oct.  21,  1904.) 

WIIXB— <»lIPBTEirCT  or  TXSTATOB. 

1.  On  the  Inae  of  the  competency  of  decedent 
to  make  a  will  or  a  subsequent  deed  revoking  it, 
evidence  examined,  and  Held  to  show  incompe- 
tntcy  to  make  the  will  and  the  subsequent  deed. 

Appeal  from  District  Court,  Poweshiek 
Oounty;  A.  R.  Dewey,  Jndge. 

Suit  In  equity  to  set  aside  a  deed  made  by 
Elizabeth  Osbwn  to  defendant  Samuel,  her 
son.  on  or  about  September  28,  1896,  and  to 
quiet  plalntUTs  title  to  276  acres  of  land. 
Defendants  pleaded  title  in  themselves,  and 
In  a  cross-petition  asked  that  their  title  be 
quieted,  and  that  they  be  given  possession  of 
the  property.  The  trial  court  dismissed 
plalntlflTs  petition,  and  gave  to  defendants 
the  relief  they  demanded.  Plaintiff  appeals. 
Reversed. 

W.  E.  Lewis  and  P.  O.  Norrls,  for  appel- 
lant. J.  P.  Lyman  and  Will  C.  Baybum,  for 
appellees. 

DEEMER.  O.  J.  Plaintiff  claims  that  he 
Is  tbe  beneficial  owner  of  the  land  In  contro- 
versy, having  furnished  the  consideration 
therefor,  although  the  title  was  originally 
taken  In  the  name  of  his  mother,  Elizabeth; 
that  his  mother,  In  consideration  of  work  per- 
formed and  services  rendered,  agreed  that 
the  land  should  become  his  at  her  death; 
that  his  mother,  pursuant  to  this  agreement, 
made  a  will  devising  him  the  lands,  which 
tbe  defendant  Samuel  Osbom,  his  brother, 
destroyed;  that  his  mother  is  now  dead,  and 
that  be  is  now  entitled  to  be  decreed  the 
owner  of  said  property,  and  to  have  title 
thereto  quieted  in  him.  Defendants  claim 
title  under  a  deed  made  to  them  by  Eliza- 
beth Osbom,  under  date  of  September  28, 
1896,  and  ask  that  their  title  thereunder  be 
quieted  as  against  any  claims  of  plaintiff, 
and  that  they  be  placed  in  the  possession  of 
the  property.  Plaintiff  responds  by  saying 
that  this  deed  was  wholly  without  consider- 
ation and  void,  in  that  he  has  at  all  times 
been  tbe  beneficial  ovraer  of  the  property,  his 
mother  having  no  interest  therein,  save  the 
naked  legal  title;  that  at  tbe  time  the  deed 
to  Samuel  was  made  Elizabeth  was  of  un- 
sound mind,  and  incapable.  In  fact  and  in 
law,  of  making  a  deed;  that  It  was  procured 
by  undue  Influence  practiced  upon  the  moth- 
er by  tbe  defendant  Samuel  Osbom.  The 
trial  court  upon  these  Issues  found  for  the  de- 
fendant, and  this  appeal  followed. 

It  is  apparent  from  this  statement  of  the 
case  that  defendants  hold  the  paper  or  record 
title  to  tbe  property,  and  that  in  order  for 
plaintiff  to  recover  he  must  establish  by  the 
preponderance  of  the  evidence  one  or  more 
of  the  claims  made  by  him.  Plaintiff  and  de- 
fendant Samuel  Osbom  are  brothers,  but 
they  have  never  gotten  along  amicably,  and 
this  controversy,  like  many  others.  Is  an  un- 
fortunate one,  yet  one  likely  to  happen  when- 


ever a  mother  first  leaves  a  large  estate  by 
will  to  one  son,  and  afterward  deeds  tbe 
same  property  to  another. 

Plaintiff  has  practically  abandoned  his 
claim  to  the  beneficial  ownership  of  the  land 
by  reason  of  having  furnished  the  entire  con- 
sideration therefor;  and  well  he  may,  for 
there  is  not  sufilclent  evidence  to  sustain  it 
Nor  is  there  enough  in  the  record  to  support 
the  claim  that  tbe  mother.  In  consideration 
of  plaintiff's  labor  and  services,  agreed  to 
will  him  the  land.  In  tbe  year  1894  the 
mother  did  make  a  will  whereby  she  devised 
the  land  in  dispute  to  the  plaintiff;  but  the 
deed  under  which  defendants  claim  Is  subse- 
quent thereto,  and  had  the  effect  of  de- 
feating the  win,  even  If  that  instrument  had 
not  been  destroyed.  So  that  plaintiff  in  or- 
der to  recover  must  show  that  the  mother 
was  Incapable  of  making  the  deed,  or  that  It 
was  procured  from  her  by  undue  influence. 
That  shown,  plaintiff  would  take  all  under 
the  will,  if  that  be  established,  or  one-half, 
in  the  event  the  will  be  held  invalid  for  any 
reason. 

A  careful  consideration  of  tbe  entire  record 
leads  us  to  the  conclusion  that  at  the  time 
of  the  making  of  both  the  will  and  the  deed 
Elizabeth  Osborn  was  mentally  incompetent 
to  make  either.  She  was  old  and  decrepit; 
had  just  before  the  making  of  the  will  had 
an  apoplectic  attack  of  more  or  less  severity. 
After  that  her  memory  failed ;  she  mumbled 
much  to  herself;  became  very  untidy  in  her 
personal  appearance;  allowed  all  sorts  of 
filth  to  accumulate  In  and  around  her  house: 
gathered  up  dead  and  decaying  animal  flesh; 
used  the  heating  stove  for  cooking  purposes: 
stuck  the  ends  of  long  pieces  of  wood  in  the 
fire,  and  as  they  burned  off  crowded  the  main 
stick  further  Into  tbe  stove;  gathered  up 
dirty  com  cobs,  and  strewed  them  over  the 
floor  of  her  dwelling.  So  filthy  did  the  place 
become  that  hired  men  could  not  be. induced 
to  eat  at  her  table.  Even  those  who  were 
there  for  but  a  few  days  at  a  time  could  not 
be  Induced  to  eat  more  than  two  meals; 
they  preferred  cold  lunches  from  home.  She 
spit  in  the  skillet  before  cooking;  kept  the  ta- 
ble in  a  filthy  condition;  allowed  the  milk 
to  accumulate  in  tbe  house,  and  to  become 
sour  and  fetid.  Before  her  apoplectic  attack 
she  had  been  a  neat  and  tidy  housekeeper, 
but  after  that  she  grew  worse  and  worse,  lost 
all  sense  of  pride  of  personal  appearance,  and 
allowed  her  house  to  become  a  storehouse  of 
filth  and  foul  odors.  This  was  not  due  to 
the  condition  of  her  bodily  health— at  least 
she  made  no  such  excuses — but,  on  the  con- 
trary, to  a  general  breaking  down  of  the 
mental  system.  She  became  very  forgetful; 
talked  In  a  disconnected  and  rambling  man- 
ner; forgot  tbe  names  of  her  best  friends; 
lost  all  interest  in  her  business  affairs;  and, 
to  our  minds,  became  practically  a  mental 
wreck. 

The  attorney  who  drew  the  will  stated  at 
the  time  that  be  did  not  believe  the  woman 
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was  competent  t»  execute  It  and  the  one 
who  prepared  the  deed  would  not  do  bo  until 
he  had  called  In  a  physician  to  examine  her. 
Thla  physician  gave  an  opinion  that  she  was 
competent,  but  be  saw  her  for  not  more  than 
15  minutes,  and  was  not  correctly  Informed 
as  to  the  woman's  previous  ailments.  He 
was  not  told  that  she  had  had  a  iMuralytlc 
stroke,  either  because  of  the  woman's  for- 
getfulness  or  because  of  a  desire  to  keep  the 
truth  from  him.  He  was  not  told  of  her  Idlo- 
syncracles  or  peculiarities,  nor  of  her  true 
personal  history.  From  a  random  conversa- 
tion, not  knov^Uig  the  truth  of  any  of  ha 
statements,  he  gave  .an  opinion  that  she  was 
of  sound  mind,  and  the  deed  was  thereupon 
drawn. 

Before  the  deed  was  executed  the  defend- 
ant Samuel,  with  his  mother,  went  to  the  at- 
torney who  drew  the  will,  and  defendant 
asked  that  the  will  be  returned.  The  con- 
duct of  the  mother  on  this  occasion  was  pe- 
culiar, to  say  the  least  It  seems  that  the 
mother  had  promised  plaintiff  after  the  mak- 
ing of  the  will  that  she  would  not  make  an- 
other; and  this,  It  seems,  she  remembered, 
but  to  get  around  her  promise,  it  was  sug- 
gested that  she  might  keep  faith  by  making 
a  deed  instead  of  a  will.  This  she  did,  and 
then  denied  having  done  anything  with  ref- 
erence to  her  property  when  plaintiff  spoko 
to  her  about  it  The  conduct  of  all  the  par- 
ties Indicates  that  from  the  time  of  the 
mother's  apoplectic  stroke  there  was  always 
a  doubt  regarding  her  soundness  of  mind, 
even  by  those  who  were  not  well  acquainted 
with  her.  The  attorney  who  drew  the  deed 
had  strong  suspicions  of  It,  and  first  called 
In  a  physician  before  attempting  to  have  her 
execute  any  papers.  This,  In  itself.  Is  a  sus- 
picious circumstance.  The  examination  of 
the  physician  was  cursory  and  incomplete, 
and  he  was  not  informed  as  to  the  true 
facts  regarding  her  prior  condition  of  health. 
Aside  from  those  directly  Interested,  those 
best  acquainted  with  her  in  a  business  and 
social  way  testified  that  in  their  Judgment 
she  was  incompetent  to  do  business. 

We  are  disposed  to  think  that  each  of  the 
sons  sought  to  take  advantage  of  the  moth- 
er's condition  of  mind  for  his  own  enrich- 
ment, and  that  she  did  not  have  enough  men- 
tal capacity  to  understand  the  nature  and 
character  of  her  acts.  The  mother  lived  with 
plaintiff  until  his  (plaintiff's)  marriage,  and 
was  more  attached  to  him  than  to  the  de- 
fendant She  would  undoubtedly  have  con- 
/  tinned  to  live  with  him,  but  for  the  fact  that 
at  the  age  of  52  he  concluded  It  was  time  to 
take  unto  himself  a  wife.  As  usual,  this 
wife  did  not  get  along  well  with  the  feeble, 
decrepid,  and  childish  mother.  The  mother 
then  went  to  defendant's  bonse,  where  she 
stayed  from  April  to  December  of  the  year 
1901,  In  which  latter  month  she  died.  Liv- 
ing with  plaintiff  from  the  time  of  the  mak- 
ing of  the  deed  down  until  the  year  1901, 
she  always  denied  to  him  having  made  a  new 


deed  or  will,  although  he  knew  to  the  con- 
trary; but  the  attorneys  for  defendant 
Samuel  were  frequently  writing  to  plaintiff, 
ostensibly  on  behalf  of  the  mother,  asldng 
him  to  pay  rent  for  the  land.  Although  liv- 
ing in  the  same  house  with  him,  and  sharing 
his  hospitality,  she  never,  during  the  more 
than  four  years  that  she  lived  with  him  after 
the  execution  of  the  deed,  asked  for  any  rent 
Indeed,  it  is  strange  that  rent  should  be  de- 
manded in  her  name.  If  the  deed  to  the  de- 
fendant Samuel  was  of  any  validity.  By 
that  Instrument  she  had  conveyed  the  prop- 
erty to  Samuel,  and  he,  and  not  she,  if  any 
one,  was  entitled  to  the  rent  Without  going 
more  fully  into  the  facts — and  we  have  set 
forth  but  few  of  the  more  salient  ones— It  is 
sufficient  to  say  that  we  do  not  think  Mrs. 
Osbom  was  mentally  competent  to  make  ei- 
ther the  will  or  the  deed. 

This  being  trae,  she  died  Intestate,  and 
plaintUt  and  defendant  Samuel  Osbom,  as 
her  sole  and  only  heirs,  are  each  entitled  to 
one-half  of  her  estate.  They  should  each 
have  a  decree  quieting  title  to  an  undivided 
one-half  of  the  real  estate  In  controversy: 
and,  under  a  stipulation  which  has  been  In- 
troduced in  evidence,  defendants  should  Iiave 
Judgment  against  plaintiff  for  the  sum  of 
$450,  with  8  per  cent  interest  from  March  1, 
1903,  for  the  use  of  one-half  of  the  land.  The 
rights  of  the  respective  parties  for  the  year 
ending  March  1,  1904,  and  for  the  time  sub- 
sequent thereto,  cannot  now  be  determined, 
for  we  have  no  data  from  which  to  arrive  at 
a  correct  conclusion.  When  the  case  reaches 
the  lower  court  on  procedendo  this  matter 
may  be  fully  adjudicated  and  settled  on  the 
basis  of  this  opinion. 

The  decree  of  the  District  Court  must  be 
reversed,  and  the  cause  remanded  for  one  In 
harmony  with  this  opinion.  Each  party 
will  pay  one-half  of  the  costs  of  this  appeaL 
Reversed. 


GREEN  BAT  LUMBER  00.  v.  INDEPEN- 
DENT SCHOOL  DIST.  OF  ODEBOI/P 
et  at 

(Supreme  Court  of  Iowa.      Oct  10,  1904.) 

PUBLIC  BUILDINOS  —  BCHOOt-HOUBSS  —  ItATB- 
RTALMKIf  —  LIENS  —  CONTBACTa—  CONSTEUC- 
TIOH  —  PAYMENT — ABCHITfXTS'  CBRTinCATKB 
-nJUDGMBNT  AOAINBT  CONTBACTOB. 

1.  Code,  i  8102,  provides  that  sabcontractors 
who  fumish  material  for  any  pnblic  building 
not  belonging  to  the  state  shall  have  a  claim 
against  the  public  corporation  for  the  value  of 
such  materials,  not  in  excess  of  the  contract 
price,  but  such  corporation  shall  not  be  requir- 
ed to  pay  any  such  claim  in  any  different  man- 
ner from  that  provided  in  the  pnncipal  contract 
Held  that  where  a  contract  for  the  construction 
of  a  schoolbouse  provided  for  payments  as  the 
work  progressed  on  architect's  certificates,  pay- 
ments made  to  the  contractor  on  certificates 
executed  by  the  architect,  on  information  tar- 
niahed  him  by  the  superintendent  of  the  build- 
ing and  not  after  personal  investigation,  were 
valid  aa  against  materialmen  who  did  not  file 
their  claims  as  against  the  school  district  until 
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after  the  last  payment  had  been  made  to  the 
contractor. 

2.  Code,  I  8102,  anthorizing  snbcontracton 
for  public  buildings  not  belonging  to  the  state 
to  file  claims  for  material,  etc.,  which  shall  be 
paid  by  the  pnblic  corporation  constructing  the 
building,  to  the  extent  of  the  contract  price,  etc., 
does  not  authorize  a  lien  upon  the  building  so 
erected,  nor  on  the  funds  due  the  contractor. 

3.  Where  a  contract  for  the  construction  of 
a  school  building  provided  that  if  the  contract- 
or failed  to  furnish  the  work  the  district  might 
complete  the  work  and  deduct  the  cost  from  any 
money  due  the  contractor  under  the  contract, 
and  that  the  expenditures  incurred,  and  any 
damage  Incurred  through  such  default,  should 
be  certified  by  the  architect,  whose  certificate 
should  be  conclusive,  and  the  building  was  finish- 
ed by  the  district  after  abandonment  by  the  con- 
tractor, the  architect's  certificate  as  to  the 
amonnt  expended  in  completing  the  building  was 
conclusive  proof  of  such  amount,  as  against 
snbcontractors,  in  the  absence  of  fraud. 

4.  Where  a  contract  for  the  construction  of  a 
■choolhonse  provided  that,  if  the  contractor 
abandoned  the  work,  the  school  district  should 
be  entitled  to  take  possession  thereof,  inclusive 
"of  all  materials,  tools,  and  appliances  thereon," 
and  finish  the  work,  the  fact  that  certain  un- 
worked  materials  furnished  to  the  contractor 
by  materialmen  were  on  the  ground  when  the 
district  took  possession  of  the  uncompleted  work 
after  the  contractor's  abandonment  did  not  im- 
pose on  the  district  a  personal  liability  there- 
for, on  their  being  ased  in  the  completion  of 
the  work. 

5.  Where,  In  an  action  by  materialmen  and 
subcontractors  for  materials  furnished  for  the 
construction  of  a  schoolhouse,  the  contractor 
answered,  and  the  proof  was  ample  to  support  a 
Judgment  ag[ainst  him,  though  not  as  against  the 
school  district,  it  was  error  to  deny  plaintilf's 
iccorery  against  the  contractor. 

Appeal  from  District  Court,  Sac  County; 
S.  M.  EI  wood.  Judge. 

On  Julj  7,  1899,  the  defendant  school  dis- 
trict entered  into  a  contract  In  writing  with 
defendant  C.  H.  Weaver  for  the  erection  of 
a  public  school  house,  the  material  provisions 
of  such  contract  being  as  follows:  The  build- 
ing to  be  constructed  and  completed  accord- 
ing to  architect's  plans  and  specifications; 
the  said  Weaver  to  furnish  all  labor  and  ma- 
terial, and  to  be  paid  therefor  by  the  district 
the  sum  of  $16,179;  payments  of  such  con- 
tract price  to  be  made  in  installments;  $1,000 
July  10,  1899,  and  90  per  centum  of  the 
amount  of  work  done  on  the  10th  day  of  each 
succeeding  month  during  the  progress  of  the 
work,  to  be  determined  by  the  certificates  of 
the  architect,  to  the  effect  that  such  pay- 
ments had  become  due,  and  the  balance 
when  the  work  should  be  completed  and  ac- 
cepted; the  value  of  any  alterations  made  in 
the  work  on  the  order  of  the  architects  to  be 
added  to,  or  deducted  from,  the  contract 
price;  if  the  contractor  fall  to  prosecute  the 
work  to  completion,  and  the  tact  being  cer- 
tified by  the  architect,  the  district  to  have 
the  right,  after  three  days'  notice,  to  proceed 
with  the  work,  and  complete  the  same,  and 
deduct  the  cost  thereof  from  any  money  then 
due,  or  thereafter  to  become  due,  under  the 
contract,  and  to  that  end  the  district  to  be 
at  liber^  to  take  possession  of  all  material, 
appliances,  eta,  on  the  ground,  and  provide 
such  other  as  may  be  necessary;  the  expense 


thus  Incurred  to  be  audited  and  certified  by 
the  architect,  and  his  certificate  to  be  con- 
clusive upon  the  parties. 

The  plaintlft,  Green  Bay  Lumber  Com- 
pany, furnished  lumber  and  other  materials 
to  Weaver  for  use  in  the  building,  and  this 
action  is  brought  to  recover  an  unpaid  bal- 
ance of  such  account  The  allegation  Is 
made  by  said  plaintiff  that  in  March,  1900, 
and  within  30  days  after  it  had  furnished  the 
last  Item  of  material,  an  itemized  statement 
of  its  account,  duly  verified,  was  filed  with 
the  secretary  of  the  defendant  district,  mak- 
ing claim  for  the  amount  due,  and  seeking  to 
charge  such  amount  as  a  Hen  on  the  building 
funds  in  the  hands  of  the  district.  The  Farm- 
ers' Lumber  Company,  St.  John  &  Barqulst, 
and  George  9mith  are  made  defendants,  and 
each  appeared  and  filed  a  cross-petition,  set- 
ting up  a  claim  for  materials  furnished  to 
Weaver;  the  allegations  In  respect  thereto  be- 
ing substantially  those  found  in  the'  petition 
of  plaintiff.  The  defendant  Weaver  appeared 
and  answered  the  petition  of  plaintiff,  and 
the  cross-petition  of  the  Farmers*  Lumber 
Company,  by  general  denials.  The  defend- 
ant school  district  in  its  answer  demanded 
'proof  of  the  respective  claims  made  in  the 
petition  and  the  several  cross-petitions;  al- 
leged that,  before  completion,  the  defendant 
Weaver  abandoned  the  work  of  construction, 
and  that,  as  provided  for  in  the  contract,  the 
same  was  thereafter  taken  possession  of  and 
completed  by  the  district,  at  an  expense 
greatly  in  excess  of  the  balance  of  the  con- 
tract price  remaining  unpaid. 

It  appears  without  controversy  that  during 
the  construction  of  the  buildlug  changes 
were  made  in  the  work,  so  that  Weaver  be- 
came entitled  to  have  added  to  the  contract 
price  the  sum  of  $915.25.  It  also  appears  that, 
up  to  the  time  Weaver  abandoned  the  work, 
there  had  been  paid  to  him  the  gross  sum  of 
$13,500.  The  cost  of  completion  of  the  build- 
ing, as  claimed  by  the  defendant  district, 
was  the  sum  of  $5,592.  Other  facts,  as  far 
as  material  to  be  considered,  will  be  stated 
In  the  opinion.  There  was  trial  to  the  court 
and  decree  In  favor  of  the  school  district, 
dismissing  the  petition  of  plaintiff  and  the 
several  cross-petitions,  with  costs.  Plaintiff 
and  the  defendants  Farmers'  Lumber  Com- 
pany and  St.  John  &  Barqulst  appeal,  all 
parties  to  the  action  In  the  court  below  be- 
ing made  parties.    Reversed  In  part 

See  97  N.  W.  72;  90  N.  W.  504. 

O.  C.  &  C.  L.  Nourse,  for  appellant  Green 
Bay  Lumber  Co.  Shaw,  Sims  &  Kuehnle,  for 
appellant  Farmers'  Lumber  Co.  W.  A.  Hel- 
sell,  for  appellee  Independent  School  Dis- 
trict 

BISHOP,  J.  It  will  be  observed  that,  by 
adding  the  amount  paid  to  complete  the 
building,  as  claimed  by  the  district  to  the 
total  sum  paid  to  Weaver,  we  have  an 
amount  considerably  in  excess  of  the  con- 
tract price  with  extras  added.    To  avoid  the 


Digitized  by 


Google 


89 


101  NORTHWESTERN  REPORTER. 


(Iowa 


conclusion  tbat  ordinarily  would  be  drawn 
Trom  this  situation,  appeliauts  present  two 
general  matters  of  contention:  (1)  That  In 
the  larger  part  the  sums  paid  to  Weaver 
were  unauthorized  and  improper;  (2)  the  cost 
of  completing  the  building  la  not  made  to 
appear  by  any  competent  evidence.  In  ad- 
dition to  the  questions  thus  raised,  it  Is  In- 
sisted tbat  In  any  event  appellants  are  enti- 
tled to  recover  the  value  of  all  unworked 
materials  furnished  by  them  to  Weaver,  and 
which  were  on  the  ground  at  the  time  the 
work  was  abandoned  by  him,  and  the  same 
having  been  thereafter  used  by  the  district 
in  completing  the  building.  Complaint  is 
made,  also,  that  the  court  refused  to  enter 
Judgment  In  favor  of  the  plaintiff  and  the 
other  subcontractors  against  the  defendant 
Weaver.  We  may  notice  these  several  mat- 
ters of  contention  in  the  order  of  their  state- 
ment 

1.  The.  payments  made  to  Weaver  at  the 
times  and  in  the  amounts  as  follows:  July 
13, 1899,  $1,000;  August  22,  1899,  $2,000;  Sep- 
tember 22.  1899,  $3,000;  November  10,  1899, 
$3,000;  December  12,  1899,  $3,500;  and  Jan- 
uary 9,  1900,  $1,000.  It  Is  said  that  the  pay- 
ments thus  made  were  improper  and  unau- 
thorized for  two  reasons:  First,  that  the 
same  and  all  thereof  were  made  upon  cer- 
tificates signed  and  delivered  by  the  archi- 
tect without  personal  knowledge  as  to  the 
truth  of  the  facts  therein  stated;  and,  fur- 
ther, that  the  several  amounts  for  which  the 
same  were  given  were  not  in  fact  due  and 
payable  at  the  time  of  issue,  within  the  terms 
of  the  building  contract  Second,  that  at  the 
time  of  making  such  payments  the  defendant 
district  had  full  knowledge  that  the  mate- 
rials now  sued  for  were  being  furnished  by 
the  parties  appellant  for  said  building,  and 
had  not  been  paid  for.  In  view  of  such  con- 
ditions, It  is  the  argument  of  counsel,  as  we 
understand  It  that,  the  parties  appellant  hav- 
ing the  right  to  rely  upon  the  contract  being 
performed  according  to  its  terms,  the  amount 
of  the  overpayments  to  Weaver  is  to  be  re- 
garded as  moneys  in  the  hands  of  the  dis- 
trict, and  subject  to  the  payment  of  their 
demands.  Further,  that  it  was  their  right 
after  the  district  had  notice  of  their  relation 
to  the  work  as  materialmen,  to  have  all 
moneys  withheld  from  payment  to  Weaver, 
or  sufficient  thereof  to  satisfy  their  claims. 
In  support  of  their  contention,  appellants  in- 
voke and  rely  upon  section  3102  of  the  Code. 
In  substance,  the  provisions  thereof  are  that 
subcontractors  who  shall  furnish  materials 
for  the  construction  of  any  public  building 
not  belonging  to  the  state  shall  have  a  claim 
against  the  public  corporation  in  question  for 
the  value  of  such  materials,  not  in  excess  of 
the  contract  price  to  be  paid  for  such  build- 
ing, but  such  corporation  shall  not  be  re- 
quired to  pay  any  such  claim  before,  or  in 
any  different  manner  from,  that  provided  in 
the  principal  contract  Such  claim  shall  be 
made   by  filing  an   itemized   verified   state- 


ment with  the  officer  of  the  corporation, 
through  whom  payment  Is  to  be  made,  with- 
in 30  days  after  the  last  of  the  material  Is 
furnished.  As  we  have  seen,  each  of  the 
materialmen  in  the  Instant  case  made  and 
filed  such  statements.  Some  question  is 
made  as  to  the  sufficiency  thereof  in  respect 
of  form,  and  as  to  the  filing  thereof,  but  we 
think  there  was  a  substantial  compliance 
with  the  statute  respecting  such  matters.  It 
is  material  to  be  noticed  tbat  each  of  such 
statements  were  filed  subsequent  to  the  last 
paj'ment  made  to  Weaver. 

Now,  as  to  the  architect's  certificates,  it 
appears  clearly  enough  that  each  of  the  same 
was  signed  by  the  architect  In  charge,  and 
was  to  the  effect  that  the  payments,  as  stated 
therein  respectively,  bad  been  earned  and 
were  due.  Granting  for  the  moment  that  the 
question  Involved  is  one  proper  to  be  raised 
by  appellants,  in  view  of  the  record,  we  do 
not  think  their  contention  can  be  sustained. 
It  may  be  conceded  that  the  architect  did  not 
in  person  go  over  the  work  and  make  esti- 
mates, basing  the  same  upon  facts  wholly 
within  his  own  knowledge,  still,  as  we  read 
the  contract  there  was  no  requirement  that 
this  should  be  done.  The  architect  was  not 
employed  to  superintend  the  work,  and  It 
cannot  be  said  that  it  was  wltliln  the  con- 
templation of  the  parties  to  the  contract  tbat 
be  should  have  knowledge  of  the  work  In  de- 
tail as  It  progressed.  It  was  provided  In  the 
contract  that  a  superintendent  of  the  work 
should  be  employed  by  the  district  having 
authority  to  Judge  of  the  materials  furnished 
and  work  done,  and  one  was  In  fact  employed. 
From  time  to  time  such  superintendent,  to- 
gether with  Weaver,  went  over  the  work,  and 
agreed  upon  a  statement  of  the  amount  of 
materials  furnished  and  labor  performed,  and 
these  statements  were  laid  before  the  archi- 
tect. We  think  it  fair  to  say  that  the  latter 
went  over  the  statements  with  the  superin- 
tendent and  based  thereon,  and  upon  other 
reports  made  to  him,  and  the  general  knowl- 
edge derived  by  him  from  an  occasional  visit 
to  and  Inspection  of  the  work,  he  issued  the 
certificates.  The  contract  goes  no  farther 
than  to  provide  that  payment  shall  be  made 
only  upon  the  certificates  of  the  architect 
In  a  sense,  he  was  agreed  upon  as  the  r^re- 
sentative  of  both  parties  to  determine  when 
payments  were  to  become  due,  and  the 
amount  thereof,  and,  as  we  think,  he  was  left 
tree  to  advise  himself  as  best  he  might  of  the 
essential  facts  upon  which  he  was  to  act.  It 
is  not  pretended  that  any  fraud  entered  Into 
the  making  of  the  certificates,  nor  is  it  claim- 
ed that  the  district  had  any  knowledge  that 
the  payments,  as  made  in  accordance  with 
such  certificates,  had  not  been  earned  in  fact 
Conceding,  therefore,  tbat  the  accuracy  of  the 
payments,  taken  in  sti-Ict  comparison  with 
the  work  finished,  as  stipulated  in  the  con- 
tract, might  otherwise  be  fairly  the  subject 
of  debate,  still  we  think  the  district  had  the 
right  to  rely  upon  the  provisions  of  the  con- 
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tract  made  tor  its  benefit,  and  act  In  accord- 
ance therewltb.  Our  conclusion  finds  support 
In  the  following  authorities:  Howard  v.  Ba- 
ker (Mo.  Sup.)  24  S.  W»  200;  WllUams  v.  Rail- 
war,  112  Mo.  463, 20  S.  W.  631, 34  Am.  St  Rep. 
403;  Railway  t.  March,  114  D.  S.  549,  5  Sup. 
Ct  1035,  29  L.  Ed.  255;  McNamara  v.  Harri- 
son, 81  Iowa,  486,  46  N.  W.  976;  Ross  ▼.  Mc- 
Arthur,  85  Iowa,  203,  52  N.  W.  125. 

We  may  now  inquire  whether  there  was 
any  duty  on  the  part  of  the  school  district 
10  withhold  payments,  in  riew  of  the  tact 
that  within  its  knowledge  the  materials  sued 
for  were  being  furnished.  Liens  in  favor  of 
mechanics  and  materialmen,  as  here  to  be 
considered,  exist  only  by  virtue  of  the  statute. 
Onr  statute  does  not  authorize  creation  or 
flllng  of  such  liens  as  against  public  buildings. 
While  section  8102  of  the  Code  appears  in  the 
general  chapter  devoted  to  mechanics'  liens, 
yet  we  have  expressly  decided  that  it  cannot 
be  construed  either  to  authorize  a  lien  upon 
•  public  building  or  to  create  a  lien  In  fa-* 
Tor  of  a  laborer  or  materialman  upon  funds 
due  the  principal  contractor  erecting  such 
bnlldlng.  Whitehouse  v.  Surety  Co.,  117 
Iowa,  328,  90  N.  W.  727.  Now,  the  district 
had  undoubted  right  to  make  such  contract 
u  it  pleased,  and  it  had  the  right  to  perform 
such  contract  according  to  the  terms  thereof. 
The  Statute  does  not  attempt  to  abridge  or 
limit  this  right  A  public  corporation  can  be 
made  liable  in  no  other  way  than  by  the  filing 
of  a  claim  with  its  proper  oflloer,  and  then 
only  to  the  extent  that  payments  as  provided 
for  in  its  contract  remain  unpaid.  Epeneter 
T.  Montgomery  Co.,  98  Iowa,  159,  67  N.  W. 
93.  There  being  no  provision  for  a  lien,  it  is 
not  conceivable  upon  what  theory  any  duty  or 
obligation  on  the  part  of  the  corporation  to 
protect  the  interests  of  subcontractors  can  be 
■aid  to  exist  Dp  to  the  time  a  claim  is  filed 
we  think  there  is  none  The  doctrine  of  the 
cases  arising  under  the  provisions  of  the  law 
giving  a  lien  to  mechanics  and  materialmen 
can  have  no  application.  Such  are  the  cades 
of  Chicago,  etc.,  Co.  v.  Woodslde,  71  Iowa, 
359,  32  N.  W.  381;  Simonson  v.  Bank,  106 
Iowa,  265,  74  N.  W.  905;  Stone  Oa  t.  Crlss- 
man,  112  Iowa,  122,  83  N.  W.  794.  A  yital 
element  in  the  rule  of  the  cases  thus  cited 
and  like  cases,  and  wholly  wanting  here,  is 
the  existence  of  a  lien  covering  the  entire  pe- 
riod during  which  work  is  being  done  or  ma- 
terials are  being  furnished. 

2.  It  Is  conceded  that  the  work  of  building 
was  left  uncompleted  by  Weaver.  So,  too,  no 
question  is  made  but  that,  under  the  contract 
and  the  law,  the  school  district  had  the  right 
to  take  up  the  work  and  carry  it  on  to  com- 
pletion, and  pay  the  expense  thereof  out  of 
the  contract  price.  Epeneter  v.  Montgomery 
Co.,  supra;  Beach  v.  Wakefield,  107  Iowa, 
B02,  76  N.  W.  688,  78  N.  W.  197.  Appellants 
do  not  pretend  that  the  amount  as  claimed 
to  have  been  expended  by  the  district  in  com- 
pleting the  building  was  not  so  expended,  or 
that  any  sum  was  unwisely  or  improperly  ex- 


pended. The  contention  is  that  proof  of  the 
amount  of  the  expenditure  is  lacking.  A 
provision  of  the  contract  is  as  follows:  "The 
expense  incurred  •  •  •  for  furnishing  ma- 
terials or  finisliiug  the  work,  and  any  damage 
Incurred  through  such  default,  shall  be  audit- 
ed and  certified  by  the  architect,  whose  certif- 
icate shall  be  conclusive  upon  the  parties." 
The  defendant  district  'produced  upon  the 
trial,  and  put  in  evidence  a  certificate  of  the 
architect  to  the  effect  that  he  had  audited 
the  expense  of .  completing  the  building,  and 
that  the  amount  thereof  was  the  amount  as 
claimed  by  the  district  in  its  answer.  Such 
certificate  was  the  proof  required  by  the  con- 
tract to  be  made,  in  the  event  of  the  possible 
condition  of  affairs  arising.  It  became  bind- 
ing upon  the  parties,  and  a  third  person  could 
not  be  hetu'd  to  contend  for  any  higher  rights. 
In  principle,  the  cases  cited  in  the  foregoing 
subdivision  of  this  opinion,  relative  to  certif- 
icates of  work  done,  are  applicable  here.  Of 
course,  the  certificate  thus  made  might  be  im- 
peached for  fraud  or  mistake,  but  even  in 
such  cases  nothing  could  avail  the  attacking 
party  but  proof  that  the  cost  was  in  fact  less 
than  the  amount  named  In  the  certificate.  No 
such  course  was  attempted  in  this  case. 

8.  Appellants  point  out  that  the  evidence 
shows  that  at  the  time  Weaver  abandoned 
his  work  there  was  on  the  gi'ound  a  consid- 
erable quantity  of  unworked  material  which 
had  been  purchased  from  them.  It  is  said 
that  this  was  made  use  of  by  the  district  in 
its  work  of  completing  the  building,  and  that 
for  the  value  thereof  it  should  be  held  to  a 
personal  liability.  We  do  not  see  bow,  under 
the  circumstances,  this  can  be  true.  To  begin 
with,  this  is  not  an  action  for  conversion.  It 
is  an  action  to  enforce  a  claim  against  a 
specific  fund,  supposed  to  be  in  the  hands  of 
the  district  But  aside  from  this,  the  fact 
remains  that  the  appellants  sold  and  deliver- 
ed the  materials  in  question  to  Weaver. 
They  did  this  knowing  that  one  of  the  provi- 
sions of  the  contract  was  that,  in  the  event 
he  abandoned  the  work,  the  district  had  the 
right  to  take  possession  thereof,  inclusive 
"of  all  materials,  tools,  and  appliances  there- 
on," and  to  finish  the  work.  Counsel  do  not 
cite  any  authority  for  holding  that  imder 
sacb  circumstances,  the  district  can  be  re- 
quired, at  whatever  cost  of  time  and  trouble, 
to  sort  out  and  separate  the  pieces  of  mate- 
rial which  had  been  paid  for  by  Weaver  from 
those  not  so  paid  for,  and  that  for  the  latter 
a  personal  liability  would  follow  its  use. 
We  know  of  no  such  authority. 

4.  The  record  shows  that  the  action  was 
commenced  for  Judgment  against  Weaver,  as 
well  as  to  establish  and  have  enforced  a  claim 
against  the  defendant  district  The  cross- 
petition  of  the  Farmers'  Lumt>er  Company 
also  demands  judgment  against  Weaver.  The 
record  further  shows  that  Weaver  appeared 
to  the  action  and  filed  answer  to  the  petition 
of  plaintiff  and  the  cross-petition  of  the 
Farmers'  Lumber  Company.    The  proof  was 
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ample  to  gnpport  a  Jadgtnent  In  each  In- 
stants, as  demanded.  We  can  perceive  no 
reason  wby  Judgment  should  not  have  been 
entered  accordingly. 

We  conclude  that  the  decree  was  right,  and 
it  is  affirmed  In  all  respects,  save  In  the  mat- 
ter of  the  judgment  demanded  against  the  de- 
fendant Weaver  in  favor  of  plaintiff  and  the 
cross-petitioner  Farmers'  Lumber  Company, 
and  In  that  respect  It  is  reversed,  and  the 
case  is  ordered  remanded  for  Judgment  as 
prayed. 

Affirmed  in  part    Reversed  in  part 


JACKSON  T.  CITY  OF  KNOXVILLB. 

(Supreme  Court  of  Iowa.      Oct  22,  1004.) 

TRIAIr— inSTBUCnONS     WITHOUT     TOUNDATIOII 
IN  THK  IVIDENCE. 

1.  In  an  action  for  personal  injaries,  an  in- 
struction authorizing  the  recovery  of  damages 
for  a  permanent  or  continuing  injury  should 
not  be  given,  in  die  absence  of  any  evidence  that 
the  injury  was  permanent  or  continuing. 

Appeal  from  District  Court  Marion  Oonn- 
ij;  J.  D.  Gamble,  Judge. 

Action  to  recover  damages  for  a  personal 
injury.  Trial  to  a  Jury,  and  verdict  and 
Judgment  for  plaintiff.    Reversed. 

W.  C.  Einkead,  for  appellant 

BISHOP,  J.  The  injury  complained  of  was 
caused  by  plaintiff  falling  through  a  coal 
hole  In  &  sidewalk  on  one  of  the  public 
streets  of  the  defendant  city.  It  appears 
that  the  hole  through  which  the  plaintiff 
fell  was  one  among  several  in  more  or  less 
close  proximity  to  each  other  in  the  sidewalk 
in  question.  The  evidence  found  in  the  rec- 
ord bearing  npon  the  nature  and  character 
of  the  alleged  defective  condition  of  such 
particular  hole,  and,  as  well,  the  evidence 
relied  upon  to  establish  the  notice  to  the  city 
of  the  existence  of  such  defective  condition, 
required  by  law,  is  very  vague  and  unsatis- 
factory. As  the  Judgment  must  be  reversed 
upon  another  ground,  and  in  view  of  a  re- 
trial, which  may  present  a  record  essentially 
different  from  the  one  before  us,  we  with- 
hold any  opinion  as  to  the  sufficiency  of  such 
evidence. 

Counsel  for  appellant  makes  complaint  of 
several  of  the  instructions  given.  In  our 
opinion,  one  only  of  such  instructions  (the 
fifteenth)  involves  error.  That  Instruction 
relates  to  the  measure  of  damages  plaintiff 
may  be  entitled  to  recover,  and  included 
therein  are  the  damages  sustained  by  her  "for 
any  permanent  or  continuing  injury,"  etc. 
Without  rehearsing  the  testimony,  suffice  it 
to  say  that  there  ia  no  evidence  in  the  record 
which  would  warrant  a  finding  of  permanent 
injury.  All  the  injuries  sustained  by  plain- 
tiff, and  traceable  directly  to  her  fall,  were 
Bncb  in  character  that  in  the  opinion  of  the 

TL  See  Damages,  vol.  15,  Cedt.  Dig.  i  652;  TrtaL 
vol.  46,  CenC  Dig.  I  596. 


physicians  who  testified  upon  the  trial,  the 
same  would  yield  to  treatment  and,  as  we 
have  said,  there  is  no  evidence  from  which 
a  contrary  opinion  could  be  drawn.  We  have 
repeatedly  held  that  an  instruction  for 
which  there  is  no  foundation  In  the  evidence 
is  prejudicial  error. 

The  cause  will  be  remanded  for  a  new 
trial. 

Reversed. 


WBSTLAKB'S  ESTATB  v.  SCOTT  COUNTY. 
(Supreme  Court  of  Iowa.      Oct  22,  1004.) 

IRBA.m  FEBSONS — OABE— UABII.ITT   Ot  BSTATB 
— EZPKNBE    or    INQUKST. 

1.  Code,  (  2297,  providing  that  the  estates  of 
Insane  or  idiotic  persons,  who  may  be  treated 
or  confined  in  any  county  asylnm  or  poorhouse, 
and  the  estates  of  persons  legally  bound  for 
their  support  shall  be  liable  to  the  connty  for 
reasonable  expense,  or  so  much  thereof  as  shall  be 
determined  by  the  board  of  supervisors,  does  not 
authorize  taxing  the  estate  of  an  insane  person 
so  cared  for,  with  the  cost  of  the  bearing  as  to 
sanity  and  (or  costs  of  transportation  to  the 
hospital. 

Appeal  from  District  Court  Scott  County; 
J.  W.  Bollinger,  Judge. 

In  1001  Jane  Westiake,  now  deceased,  who 
was  a  resident  of  Scott  county,  was,  upon  ex- 
amination by  the  commissioners  of  insanity 
of  Scott  county,  found  to  be  of  unsound  mind, 
and  committed  to  the  hospital  for  the  insane 
at  Mt.  Pleasant  where  she  was  confined  until 
her  death.  Scott  county  filed  a  claim  against 
her  estate  for  $103.01,  of  wbdch  $33.26  waa 
for  hospital  charges,  and  $70.65  was  for  costs 
of  hearing  and  coste  incidental  to  such  hear- 
ing before  the  commissioners  of  insanity,  and 
for  costs  of  transportation  to  the  hospital. 
Payment  of  the  latter  som  was  refused  by 
the  administrator  of  the  estate,  and  the 
claim  therefor  was  disallowed  by  the  district 
court  snd  from  this  ruling  Scott  county  ap- 
peals, the  judge  granting  a  certificate  for  that 
purpose.    Affirmed. 

Fred  W.  Neal,  for  appellant  Wilson  ft 
Grilk,  for  appellee. 

McCLAIN,  J.  It  la  conceded  that  the  es- 
tate of  a  deceased  person  who  has  previously 
been  committed  to  and  supported  In  a  hos- 
pital for  the  insane  is  not  liable  to  the  stete 
or  county  for  any  expense  connected  with 
such  commitment  and  support  save  as  pro- 
vided by  statute.  The  provision  on  the  sub- 
ject now  in  force,  as  tound  in  the  Code,  is  as 
follows: 

"Sec.  2297.  Estates  of  Patients  Liable.  The 
provisions  herein  made  for  the  support  of  the 
Insane  at  public  charge  shall  not  be  construed 
to  release  the  estates  of  such  persons  nor 
their  relatives  from  liability  for  their  sup- 
port; and  the  auditors  of  the  several  coun- 
ties, subject  to  the  direction  of  the  hoard  of 
supervisors,   are  authorized  and  empowered 

^  1.  Sea  Insane  Farsoai,  voL  XI,  Cent.  Dig.  !S 
U,  40. 
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to  collect  from  the  property  of  such  patients, 
or  trom  any  person  legally  bound  for  their 
Enpport,  any  sums  paid  by  the  county  In  their 
bebalf,  as  herein  provided;  and  the  certifi- 
cate from  the  superintendent,  and  the  no- 
tice ttom  the  auditor  of  state,  stating  the 
sums  charged  In  such  cases,  shall  be  pre- 
BumptlTe  evidence  of  the  correctness  of  the 
BTUus  so  stated.  If  the  board  of  supervisors 
in  the  case  of  any  insane  patient  who  has 
been  supported  at  the  expense  of  the  county 
sball  deem  It  a  hardship  to  compel  the  rela- 
tives of  such  patient  to  bear  the  burden  of  his 
sup[iort,  or  charge  the  estate  therewith,  they 
may  relieve  such  relatives  or  estate  from  any 
part  or  all  of  such  burdens  as  may  seem  to 
tbem  reasonable  and  Just.  The  estates  of  in- 
sane or  idiotic  persons  who  may  be  treated 
or  confined  in  any  county  asylum  or  poor- 
house,  and  the  estates  of  persons  legally 
bound  for  their  support,  shall  be  liable  to  the 
comity  for  the  reasonable  expense,  or  so  much 
thereof  as  may  be  determined  by  the  board  of 
ropervisors." 

Prior  to  the  enactment  of  chapter  52,  p.  56, 
Acts  26th  Gen.  Assem.,  which  is  Incorporated 
into  this  section  and  constitutes  the  Inst  sen- 
tence thereof,  It  was  held  by  this  court  that 
the  right  of  recovery  by  the  state  or  county 
against  the  estate  of  an  insane  person  for 
support,  care,  and  treatment  furnished  ac- 
cording to  law  was  dependent  entirely  upon 
statutory  provisions,  and  that  such  right  did 
not  exist  as  to  the  expense  of  support  and 
care  in  the  county  asylum  or  poorhouse,  al- 
though tbe  statute  made  provision  for  con- 
finement of  such  persons  In  the  poorhouse 
when  they  were  found  to  be  incurable,  and 
therefore  not  entitled  to  support  and  treat- 
ment In  tbe  state  hospitals.  Jones  County 
V.  Norton,  91  Iowa,  680,  60  N.  W.  200. 

The  purpose  of  enacting  the  statutory  pro- 
vision, which  is  incorporated  as  the  last  sen- 
tence of  the  section  as  It  now  stands,  evident- 
ly was  only  to  render  the  estates  or  persons 
against  whom  liability  for  support  and  care 
hi  the  state  hospitals  might  have  been  pre- 
viously enforced  also  liable  for  the  expenses 
of  care  and  support  in  tbe  poorhouse  or  coun- 
ty asylum. 

There  is  no  indication  in  the  statutory  pro- 
vision already  quoted  of  any  intention  to  ren- 
der the  estate  of  an  insane  person,  or  the  per- 
aons  legally  bound  for  his  support,  or  the  es- 
tates of  such  persons,  liable  for  the  expenses 
Incident  to  a  legal  investigation  of  the  sani- 
ty of  the  person  who  is  adjudged  Insane,  nor 
for  the  expenses  of  committing  such  person 
to  tbe  state  hospital  or  transporting  him 
thereto  in  consequence  of  such  commitment 
It  Is  to  be  noticed  that  such  liability  as  Is 
Imposed  by  the  language  of  the  Code  is  de- 
clared equally  as  against  the  estate  of  the 
patient  and  tlie  persons  liable  for  his  sup- 
port, and  it  would  certainly  be  an  extraor- 
dinary exercise  of  legislative  power  to  im- 
pose on  such  relatives  tbe  expense  of  investi- 
gation, oommltment,  and  transportation.    In 


the  absence  of  any  language  indicating  an  in- 
tent to  Impose  such  liability,  we  cannot  pre- 
sume that  the  Legislature  entertained  any 
such  purpose. 

Nothing  Is  decided  in  the  case  of  Harrison 
County  V.  Dunn,  84  Iowa,  328,  51  N.  W.  155, 
Inconsistent  with  this  conclusion.    While  the 
claim  made  in  that  case  by  the  county  against 
the  defendant  was  for  tbe  expenses  of  the  in- 
vestigation of  his  insanity  and  his  commlt- 
:  ment  to  the  hospital,  as  well  as  bis  care  there- 
i  in,  the  court  simply  decided  that  the  entire 
!  claim  was  barred  by  tbe  statute  of  limita- 
tions. 
The  ruling  of  the  trial  court  is  affirmed. 


STOCK  V.  CRAWrORD. 
(Supreme  Court  of  Iowa.     Oct.  2i,  1904.) 

COUNTEBCIAni— FORMES    ABBmiATIOM— KTI- 
^  DBNCB. 

1.  In  an  action  in  which  the  defendant  pre- 
sented a  counterclaim,  evidence  that  after  the 
counterclaim  arose  there  was  an  arbitration  of 
a  dispute  between  the  parties,  in  which  defend- 
ant Old  not  present  the  matter  forming  the  basis 
of  the  counterclaim,  was  admissible  as  tending 
to  show  that  there  was  no  foundation  for  the 
counterclaim./ 

Appeal  from  District  Court,  Johnson  Coun- 
ty;   M.  J.  Wade,  Judge. 

Action  for  damages  for  trespass  of  defend- 
ant's cattle  upon  plaintiff's  land,  alleged  to 
have  been  due  to  tbe  carelessness  and  neg- 
lect of  defendant  in  maintaining  and  keep- 
ing In  repair  the  defendant's  part  of  the  par- 
tition fence  between  tbe  land  of  plaintiff 
and  that  of  defendant,  and  for  the  negli- 
gence and  carelessness  of  defendant  in  fall- 
ing to  restrain  said  stock  from  trespassing 
on  plaintiff's  land.  Defendant  denied  the 
alleged  trespass  and  the  negligence,  and  In- 
terposed a  counterclaim  for  damages  sus- 
tained by  reason  of  plaintiff's  Hereford  bull, 
an  animal  of  very  ordinary  quality,  and  un- 
desirable to  defendant  for  breeding  purposes, 
having  broken  Into  defendant's  inclosure  from 
the  highway,  and  gotten  with  calf  a  valu- 
able blooded  Angus  cow  belonging  to  defend- 
ant, which  cow  was  being  kept  by  defendant 
for  tbe  purpose  of  breeding  her  to  a  blood- 
ed Angus  bull.  The  Jury  returned  a  ver- 
dict for  the  plaintiff  for  damages,  assessing 
his  recovery  at  $40,  and  returned  a  special 
flnding  in  answer  to  an  interrogatory  that 
defendant  was  not  entitled  to  recover  any 
damages  on  his  counterclaim.  From  Judg- 
ment for  plaintiff  on  the  verdict,  the  defend- 
ant appeals.     Affirmed. 

H.  E.  Porter,  for  appellant  Remley  & 
Ney,  for  appellee. 

McCLAIN,  J.  Some  complaint  is  made  of 
the  action  of  tbe  trial  court  in  allowing 
plaintiff  to  Introduce  evidence  as  to  a  pre- 
vious arbitration  of  a  dispute  between  these 
parties.  It  is  not  contended  that  the  mat- 
ters In  controversy  In  this  case  were  passed 
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upon  In  that  arbitration,  and  it  appears  tbat 
plaintiff's  present  claim  has  arisen  since 
such  submission.  Defendant's  claim,  howeT- 
er,  If  any  he  has,  for  the  trespass  of  plain- 
tiff's bull,  existed  at  the  time  of  the  agree- 
uieiit  to  arbitrate,  but  It  was  not  included  la 
the  written  submission.  Evidence  of  the  ar- 
bitration was  received,  not  as  a  bar  to  de- 
fendant's counterclaim,  but  as  tending  to 
throw  light  on  the  validity  of  the  claim  of 
defendant,  which,  if  it  then  existed,  was  not 
included  in  the  submission.  With  reference 
to  this  evidence,  the  court  instructed  the  Jury 
that  the  only  purpose  for  which  the  written 
submission  to  arbitration  was  received  In  evi- 
dence was  to  throw  light  upon  the  question 
as  to  whether  defendant  was  In  fact  dam- 
aged aa  claimed  by  the  action  of  plaintiff's 
bull.  /Certainly,  the  failure  of  the  defendant 
to  have  Included  in  the  written  submission 
all  the  claims  and  demands  which  plaintiff 
then  had  against  defendant  for  trespasses  of 
defendant's  stock  on  plaintiff's  premises 
would  tend  to  discredit  the  existence  at 
that  time  of  any  counterclaim  for  damages 
caused  by  plalntUFs  bull.^  The  purpose  for 
which  the  evidence  was  received  was  prop- 
erly explained,  and  we  think  defendant  has 
no  ground  of  complaint 

Counsel  for  appellant  complains  of  the  re- 
fusal of  the  trial  court  to  take  the  case  from 
the  Jury  on  defendant's  motion,  but,  on  an 
examination  of  the  record,  we  are  satisfied 
that  there  was  evidence  on  which  a  ver- 
dict for  the  plaintiff  could  be  predicated,  and 
on  which  such  verdict  was  rendered,  and  we 
are  not  called  upon  to  discuss  the  evidence 
in  detail.  It  is  urged  that  It  was  Incumbent 
on  plaintiff  to  show,  not  only  that  he  main- 
tained his  part  of  the  partition  fence  In  law- 
ful condition,  but  that  be  had  used  ordinary 
and  reasonable  efforts  to  prevent  the  dam- 
ages which  he  suffered  by  reason  of  defend- 
ant's animals  coming  upon  Ms  premises 
through  the  part  of  the  fence  which  de- 
fendant was  bound  to  maintain.  The  evi- 
dence on  this  question  in  plalntitTs  behalf 
was,  however,  sufficient  to  take  the  case  to 
the  Jury  and  support  the  verdict 

We  have  considered  all  the  matters  which 
are  urged  in  the  argument  tor  appellant  and, 
finding  no  error  to  have  been  committed  by 
the  trial  court,  the  Judgment  is  affirmed. 


McELHANBY  t.  McBLHANBY. 
(Supreme  Court  of  Iowa.      Oct  21,  1004.) 

irUSBAND     AND     WIFE— CONTBA0T8     INTKB     BE— 

VAUDITT  —  PUBLIC       LANDS    —  TIMBEB 

OULTURB    CLAIMS— A88I0NICBNT. 

1.  Under  Code,  {  3155,  providing  that  should 
a  husband  or  wife  obtain  possession  or  control 
of  property  belonging  to  the  other  before  or 
after  marriage,  the  owner  of  the  property  may 
maintain  an  action  therefor,  or  for  any  right 
growing  out  of  the  same,  in  the  same  manner 
and  extent  as  if  they  were  unmarried,  a  con- 
tract by  which  a  husband  agreed  that  In  con- 
sideration of  his  disposition  of  certain  money 


received  from  his  wife  at  their  marriage,  she 
should  be  entitled  to  half  of  all  property,  per- 
sonal and  real,  which  should  come  into  their 
possession  thereafter,  was  enforceable  against 
niin. 

2.  Where,  after  a  husband  contracted  to  give 
his  wife  one-half  of  all  property  which  he 
should  acquire,  he  entered  a  timber  culture 
claim,  and  both  husband  and  wife  resided  to- 
gether on  the  land  until  long  after  the  husband 
received  a  patent  therefor,  the  husband's  agree- 
ment was  not  objectionable,  in  so  far  as  it 
affected  such  land,  on  the  ground  that  it  con- 
travened the  federal  law  providing  that  such 
claims  shall  not  be  entered  tor  the  benefit  of  an- 
other than  the  entryman. 

Appeal  from  District  Court  Plymouth 
Couuty;  John  F.  Oliver,  Judge. 

Suit  In  equity  to  enforce  a  written  agree- 
ment entered  into  by  the  plaintiff  and  de- 
fendant who  were  at  the  time  It  was  execut- 
ed, and  are  now,  husband  and  wife.  It  is 
as  follows:  "November  2,  1883.  It  Is  hereby 
agreed  between  Thomas  S.  McElhaney  and 
his  wife,  Minerva  E.  McElhaney:  Whereas, 
the  said  wife  having  In  her  possession  at  the 
time  of  their  marriage  the  sum  of  $1,000  (one 
thousand  dollars),  and  the  said  Thomas  S. 
McElhaney  disposing  of  the  same,  do  think 
It  Just  and  right  that  she,  Minerva  B.  Mc- 
Elhaney, shall  have  half  of  all  property,  both 
personal  and  real,  which  we  shall  come  into 
possession  of  hereafter."  In  September,  1887, 
the  defendant  made  a  timber  culture  entry 
of  land  in  Plymouth  county,  Iowa,  for  which 
he  received  a  patent  from  the  United  States 
in  1897,  and  to  which  he  held  title  at  the 
time  this  suit  was  brought  The  plaintiff 
claims,  under  the  contract  set  out  an  undi- 
vided one-half  Interest  in  this  land,  and  the 
same  interest  in  all  personal  property  owned 
by  them  on  the  1st  day  of  March,  1901,  or 
thereafter.  There  was  a  Judgment  sustain- 
ing the  contract  as  to  the  personal  property, 
and  requiring  an  accounting  therefor,  and 
denying  the  relief  prayed  as  to  the  land. 
Both  parties  appeal,  and  the  plaintiff  will  be 
designated  as  the  appellant  Reversed  on 
plaintiff's  appeal.  Affirmed  on  defendant's 
appeal. 

Struble  ft  Struble,  for  appellant  Martin 
&  Martin,  for  appellee. 

SHBRWIN,  J.  There  is  practically  no  dis- 
pute over  the  facts  in  this  case.  The  parties 
were  married  in  1871,  and  prior  to  1883  the 
plaintiff  had  furnished  the  defendant  money 
from  her  separate  estate,  which  be  had  used 
In  his  business,  and  for  which  he  was  in- 
debted to  her  at  the  time  the  contract  was 
executed.  The  contention  of  the  appellee  Is 
that  the  wife  cannot  maintain  this  action, 
because  it  Is  not  one  relating  to  her  separate 
property;  and  furthermore,  that  if  the  con- 
tract be  held  enforceable  as  to  the  personal 
property,  it  is  void  as  to  the  land,  because  it 
contemplated  a  violation  of  the  federal  stat- 
utes rehiting  to  timber  culture  entries. 

Section  3155  of  the  Code  provides  as  fol- 
lows: "Should  the  husband  or  wife  obtain 
possession  or  control  of  property  belonging 
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u>  the  other  before  or  after  marriage,  the 
owner  of  the  property  may  maintain  an  ac- 
tion therefor,  or  for  any  right  growing  out 
of  the  same.  In  the  same  manner  and  extent 
as  if  they  were  unmarried." 

The  money  which  the  plaintiff  loaned  the 
defendant  waa  clearly  her  separate  estate, 
and  it  cannot  be  questioned  that  as  a  matter 
of  law  she  could  have  maintained'  an  action 
therefor.  Had  the  defendant  secured  the 
debt  by  mortgage  on  personal  or  real  prop- 
erty, there  would  be  uo  contention  that  the 
wife  could  not  avail  herself  of  such  security 
by  a  salt  to  foreclose  the  same.  Doyle  t. 
McGuire,  38  Iowa,  410;  Wright  v.  Wright,  10 
Iowa,  496;  Payne  t.  Wilson,  76  Iowa,  377,  41 
N.  W.  45. 

The  statute  expressly  says  that  an  action 
may  be  maintained  for  the  property,  "or  for 
any  right  growing  out  of  the  same."  Any  con- 
tract relating  to  the  return  of  the  borrowed 
money,  or  providing  compensation  therefor, 
la  valid  and  enforceable,  because  an  action 
therefor  Is  clearly  iwithln  the  provisions  of 
the  statutes.  The  fact  that  the  compensa- 
tion may  be  to  a  certain  extent  uncertain,  or 
that  it  is  not  to  be  paid  in  distinct  and  sep- 
arate property,  can  make  no  difference.  Han- 
son &  Myer  v.  Manley,  72  Iowa,  48,  33  N.  W. 
857.  In  Heacock  v.  Heacock,  108  Iowa,  540, 
Tb  N.  W.  363,  75  Am.  9t  Rep.  273,  the  wife 
sued  on  an  ordinary  promissory  note.  A  de- 
murrer to  the  petition  was  overruled,  and, 
the  defendant  refusing  to  plead  farther.  Judg- 
ment was  rendered  against  him.  There  was 
no  showing  in  the  petition  that  the  note  was 
given  for  or  concerned  her  separate  property, 
or  any  right  growing  ont  of  the  same,  and 
it  was  held  that  the  catise  of  action  was 
pleaded. 

The  stipulation  In  the  contract  that  the 
plaintiff  was  to  have  one-half  of  the  real 
property  thereafter  acquired  does  not.  In  our 
lodgment,  contravene  the  federal  law  relat- 
hig  to  timber  cultiure  claims.  The  affidavit 
required  of  the  defendant  was  to  the  effect 
that  the  entry  was  not  for  the  benefit  of  any 
other  person;  that  the  application  was  made 
in  good  faith,  and  not  for  the  purpose  of  spec- 
nlation,  or  directly  or  Indirectly  for  the  use  or 
benefit  of  any  other  i>erson  or  persons  whom- 
wever.  The  proof  In  this  case  was  similar 
t>  that  required  in  the  law  of  homesteads 
ud  pre-emptions,  and  the  purpose  of  the 
(tatntes  has  been  declared  by  the  Supreme 
Court  of  the  United  States  to  be  to  prevent 
land  specnlators  from  acquiring  valuable 
hods  for  speculation  purposes  through  the 
medium  of  these  entries.  Myers  v.  Croft,  13 
Wall  291,  20  L.  £d.  562. 

At  the  time  the  entry  herein  was  made, 
(Don  after  the  contract  was  executed,  the 
plaintiff  moved  onto  the  land,  with  her  hus- 
band, where  she  remained  as  a  member  of 
his  family  until  after  a  patent  therefor  was 
Isaned  to  tilm,  and  until  1901.  During  all  of 
ttiis  time  her  labor  as  the  housewife  con- 
tributed towards  making  It  the  home  of  the 


actual  settler,  as  contemplated  by  the  law. 
Under  such  circumstances  it  cannot  be  pos- 
sible that  the  United  States  could  be  de- 
frauded, because  she  was  helping  to  carry 
out  the  very  purpose  of  the  law,  and  we 
tblnk  the  case  falls  within  the  principle  an- 
nounced in  Snaw  v.  Flannery,  10  Iowa,  318, 
77  Am.  Dtfc  120;  Sweesey  v.  Sparling,  81 
Iowa,  433.  46  N.  W.  1068,  9  L.  B.  A.  777,  25 
Am.  St  Rep.  506;  Richards  v.  Snyder  (Or.) 
6  Pac.  186;  Barlow  v.  Barlow  (Kan.  Sup.) 
28  Pac  607;  and  Myers  v.  Croft,  supra — 
rather  than  the  rule  announced  in  Oaks  v. 
Heaton,  44  Iowa,  116. 

Furthermore,  It  will  be  observed  that  the 
contract  does  not  provide  for  a  conveyance 
of  the  interest  at  any  particular  time,  and 
the  rule  Is  well  settled  that  title  to  pre-emp- 
ted land  may  be  legally  conveyed  after  the 
patent  has  issued.  In  any  view  of  the  case, 
we  are  clear  that  there  is  no  merit  In  the 
defendant's  contention,  and  that  the  appel- 
lant Is  the  legal  owner  of  an  undivided  one- 
half  Interest  in  the  land. 

The  plaintiff  only  asks  an  accounting  for 
the  personal  property  on  liand  March  1, 1901, 
and  acquired  thereafter. 

On  the  plaintiff's  appeal  the  case  Is  re- 
versed, and  on  the  defendant's  appeal  it  is 
affirmed.  It  will  be  remanded  for  an  account- 
ing In  accordance  with  this  opinion.  Re- 
versed on  plaintiff's  appeal,  and  affirmed  on 
defendant's  appeal. 


MOORB  V.  PRICE  et  al. 
(Supreme  Conrt  of  Iowa.      Oct  24,  1904.) 

CONTBACTS — CONVEYANCE     OF    RIGHT     TO    ICIRK 

COAL — CONSTBUCTION— APPEAI. — QtTES- 

TIORB  KEVIKWABLE. 

1.  An  owner  aold  coal  underlying  his  land, 
and  agreed  that  the  grantee  should  have  two 
acres  of  surface  land  for  a  shaft,  engine  house, 
etc.  The  contract  of  conveyance  provided  that 
the  grantee  could  construct  and  operate  a  rail- 
road across  the  owner's  land,  and  declared  that 
when  the  grantee  should  cease  to  operate  the 
mine,  or  when  all  of  the  coal  should  be  excavat- 
ed, he  should  remove  all  buildings  and  shafts 
connected  with  the  mine  at  bis  own  expense. 
Held,  that  the  grantee  acquired  no  right  to  use 
the  shaft  on  the  owner's  land  for  the  purpose 
of  mining  on  land  adjoining. 

2.  Where  a  party,  denied  a  part  of  the  relief 
asked  for,  fails  to  appeal,  the  Supreme  Court 
has  no  jurisdiction  to  determine  the  question 
whether  such  relief  was  properly  refused. 

Appeal  from  District  Court  Mahaska 
County;   W.  Q.  Clements,  Judge. 

The  plaintiff  sold  to  the  defendants  coal 
underlying  her  land,  and  agreed  in  the  con- 
tract of  sale  that  the  defendants  should  have 
two  acres  of  surface  land  above  the  coal  for 
a  shaft  and  engine  house  and  for  the  purpose 
of  dumping  the  waste  of  the  mine  to  be  op- 
erated on  said  land.  The  contract  provided 
also  that  the  defendants  could  construct  and 
operate  a  railroad  across  the  plaintiff's  land 
for  the  pm-posc  of  hauling  coal  from  said 
mine,  and  contained  this  further  provision: 
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"When  said  second  party,  her  belra,  assigns 
or  lessees,  shall  cease  to  operate  said  mine 
and  abandon  the  same,  or  when  all  of  said 
coal  shall  be  excavated,  she,  her  heirs,  as- 
signs or  lessees,  shall  remove  all  said  roads, 
buildings,  and  shafts  connected  with  said 
mine,  at  her  or  their  expense,  and  fill  up  all 
shaft  holes.  The  said  Elizabetb  Price,  her 
heirs,  assigns  or  lessees,  shall  have  the  right 
to  operate  a  mine  on  the  land  above  describ- 
ed for  the  purpose  of  excavating  coal  pur- 
chased therein,  without  any  compensation 
except  as  herein  expressed."  After  the  de- 
fendants had  operated  the  mine  on  the  plain- 
tiff's land  for  a  time,  they  opened  mines  on 
their  own  land  adjoining  the  plaintiff's,  and 
took  the  coal  therefrom  through  the  plaintiff's 
land,  and  up  the  shaft  located  thereon, 
dumping  the  waste  and  refuse  on  her  land. 
This  is  an  action  In  equity  to  restrain  the  de- 
fendants from  so  doing.  The  plaintiff  also 
asked  damages  for  the  use  of  additional  land 
belonging  to  her,  and  that  a  private  roadway 
over  her  land  established  by  the  defendants 
be  dosed.  There  was  a  Judgment  enjoining 
the  defendants  from  taking  coal  frpm  thehr 
lands  through  the  land  of  the  plaintiff,  and 
denying  the  other  relief  asked.  The  defend- 
ants appeal.    Affirmed. 

J.  C.  Williams,  for  appellants.  Oleason  & 
Preston,  for  appellee. 

SHERWIN,  3.  It  is  clearly  apparent  from 
the  terms  of  the  contract  Itself  that  no  right 
was  therein  given  the  defendants  to  use  the 
shaft  or  entry  on  the  plaintiff's  land  for  the 
purpose  of  mining  their  own  laud  adjoining 
it  The  last  clause  of  the  contract  in  partic- 
ular expressly  negatives  such  Intention,  for 
it  provides  for  the  removal  of  the  buildings, 
roads,  and  shaft,  and  for  the  filling  of  the 
latter  whedever  the  coal  sold  to  the  defend- 
ants shall  be  excavated,  or  they  shall  cease 
to  operate  and  abandon  the  mine.  The  de- 
fendants are  bound  by  this  contract,  and 
have  no  greater  rights  than  are  therein  giv- 
en. Peters  v.  Phillips,  63  Iowa,  650,  19  N. 
W.  662;  Kraft  v.  Welch,  112  Iowa,  695,  84 
N.  W.  908;  Madison  v.  Garfield  Coal  Co., 
114  Iowa,  59,  80  N,  W.  41;  Barringer  and 
Adams,  Mines  and  Mining,  pp.  584,  586,  607; 
Sholl  T.  German  Coal  Co.,  139  III.  21,  28  N. 
B.  748;  Pindley  v.  Armstrong,  23  W.  Va.  113. 
It  is  undoubtedly  true  that  mineral  underly- 
ing the  surface  of  the  ground  is  subject  to 
absolute  conveyance,  and  that  one  peraon 
may  own  the  mineral  and  another  the  sur- 
face. Lillibridge  y.  Lackawanna  Coal  Com- 
pany, 143  Pa.  293,  22  Atl.  1035,  13  L.  R.  A. 
C27,  24  Am.  St  Rep.  544.  And  it  may  be 
conceded  for  the  purposes  of  this  case  that 
the  purchaser  of  the  mineral  may  have  the 
absolute  right  to  use  the  space  which  he  hag 
created  by  taking  the  mineral  therefrom,  for 
such  purposes  as  he  may  see  fit  as  was  held 
in  the  Pennsylvania  case,  supra.  But  that 
case  is  not  an  authority  for  the  defendants 
in  the  instant  case,  for  there  the  coal  taken 


through  the  way  so  created  was  taken  to  the 
surface  through  an  opening  in  the  company's 
own  land.  The  defendants  herein  sought  to 
have  the  contract  reformed  so  that  it  would 
express  what  they  contended  was  the  true 
agreement  between  them,  but  this  the  court 
refused.  The  decided  weight  of  the  evidence 
is  against  their  contention,  and  a  reforma- 
tion of  the  contract  was  rightly  denied.  As 
we  have  heretofore  said,  a  part  of  the  relief 
asked  by  the  plaintiff  was  denied  her,  and  of 
this  complaint  is  made  in  argument  The 
record,  however,  fails  to  show  that  an  appeal 
was  taken  by  the  plaintiff,  and,  such  being 
the  case,  we  have  no  jurisdiction  to  deter- 
mine that  branch  of  the  case. 
The  judgment  is  therefore  affirmed. 


ANDERSON  t.  COWAN  et  aL 
(Supreme  Court  of  Iowa.     Oct  20,  1904.) 

LANDLOBD  AND  TENANT— ESTOVEBS—BiaHT  OV 
TENANT  TO  FIBEWOOD — COUUON  I.AW — IN- 
JUNCTION—FINDING— APPEAL. 

1.  The  common-law  right  of  a  tenant  for  yean 
to  take  firewood  as  eatovera  ia  in  force  in  Iowa. 

2.  In  a  suit  by  a  landlord  to  enjoin  his  ten- 
ant for  years  from  cutting  any  timber  trees  for 
firewood  off  the  demised  premises,  a  finding  of 
the  trial  court  on  the  question  whether  an  in- 
jury resulted  to  the  reversion  by  catting  the 
trees  is  conclusive  on  appeal 

Appeal  from  District  Court,  Lucas  County; 
F.  W.  Eichelberger,  Judge. 

Blisha  Gregg  leased  his  farm  for  a  term  of 
five  yean  from  March  1, 1869,  to  defendants. 
After  lessor's  death,  his  widow  and  h^rs 
conveyed  the  land  and  assigned  the  lease  to 
plaintiff  In  1900,  who,  in  this  action,  asks 
that  defendants  be  enjoined  from  cutting  any 
timber  trees  for  firewood.  On  hearing  the 
petition  was  dismissed,  and  plaintiff  appeals. 
Afllrmed. 

Pennick  ft  Anderaon,  for  appellant  Stu- 
art &  Stuart,  for  appellees. 

LADD,  J.  The  lease  contains  no  reference 
to  the  nse  of  timber  for  firewood,  but  appel- 
lees insist  that  the  right  to  estovers  Is  an 
incident  to  be  implied  from  tbe  mere  leasing 
of  tbe  farm,  and  such  was  undoubtedly  the 
rule  at  common  law.  1  Woods  on  Landlord 
ft  Tenant,  {  247;  1  Taylor's  Landlord  ft  Ten- 
ant 8  350.  See  18  Am.  &  Eng.  Bncy.  of  Law, 
448;  Van  Deusen  v.  Young,  29  N.  Y.  9; 
Wright  V.  Roberts,  22  Wis.  161;  Webster  v. 
Webster.  33  N.  H.  18,  66  Am.  Dec.  706.  This 
la  conceded,  but  it  is  argued  that  the  com- 
mon of  estovers  Is  so  out  of  harmony  with 
tbe  spirit  of  our  Institutions  that  it  onght 
not  to  be  adopted  as  a  part  of  the  law  of  the 
state.  That  the  common  law  obtains  in  this 
state  is 'not  questioned,  and  appellant  has  not 
taken  tbe  trouble  to  point  out  any  differences 
between  our  situation  and  that  of  the  people 
of  England  which  should  lead  to  the  rejec- 
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tion  of  tbls  particular  portion  of  it  Many 
declsiona,  In  liberally  interpreting  the  rules 
relating  to  estoTera,  have  given  as  a  reason 
therefor  the  existence  of  more  extensive  for- 
ests here  than  In  England,  and  the  necessity 
of  reducing  the  land  to  cultivation;  but  we 
liare  found  none  suggesting  the  rejection  of 
the  doctrine  entirely  as  inimical  to  our  insti- 
tutions. In  many  of  the  states  woodland  is 
abundant,  and  cutting  it  down  by  a  tenant 
for  life  or  for  years  has  been  allowed  under 
circumstances  which  would  be  regarded  as 
waste  there.  Tiedeman  on  Real  Prop.  69; 
Pioffitt  T.  Henderson,  29  Mo.  825;  4  Kenfs 
Commentaries,  76.  Mr.  Washburn,  In  Ids 
work  on  Beal  Property,  says  that:  "In  re- 
q>ect  to  wbat  timber  and  wtiat  trees  may  be 
used  for  firewood,  and  whether  the  cutting  of 
trees,  though  for  neither  of  these  uses,  would 
be  waste,  depends  upon  the  usages  of  the 
country,  the  customary  mode  of  managing 
lands,  and  the  manner  in  which  the  Inherit- 
ance would  be  affected  by  such  cutting,  rath- 
er than  the  rules  of  the  English  common  law; 
the  rule  here  as  to  waste  being  that  nothing 
which  does  not  prejudice  the  inheritance  of 
thoee  who  are  entitled  to  the  remainder  or 
reversion  can  be  deemed  waste."  1  Wash. 
Real  Prop.  128  et  seq.  In  large  portions  of 
this  state  there  were  no  native  forests,  and 
in  these  innumerable  artificial  groves  have 
been  planted.  In  others,  native  timber  is 
found  in  abundance,  and,  while  not  enough 
In  any  part  to  permit  of  indiscriminate  de- 
struction, we  cannot  say  that  because  of  lo- 
cal conditions  the  common  of  estover  ought 
not  to  be  regarded  as  a  part  of  the  law  of 
the  land.  Estovers  are  of  three  idnda:  (1) 
Housebote,  being  a  sufficient  supply  of  wood 
to  repair  and  bum  in  the  house;  (2)  plowbote, 
for  making  and  repairing  instruments  of  hus- 
bandry; and  (3)  haybote,  for  repairing  hedg- 
es and  fences.  The  tenant  is  allowed  to  cut 
only  for  present  use  on  the  premises,  and  not 
elsewhere,  and  only  such  as  may  be  suitable 
(or  the  purpose.  Few,  if  any,  houses  in  this 
state  have  been  constructed  from  native  tim- 
ber, and  rarely  will  timber  be  made  use 
of  in  the  repairs  of  the  bouse,  or  in  the  mak- 
ing instruments  of  husbandry,  or  in  the  re- 
pair of  fences,  save  in  replacing  of  posts. 
The  dead  and  fallen  timber  is  usually  of  no 
value  save  for  fuel,  and  ordinarily  the  only 
benefit  the  tenant  obtains  from  the  wood  lots 
is  the  fuel  for  his  stove.  Indeed,  it  Is  of 
little  value  for  any  other  purpose.  This,  un- 
doubtedly, the  tenant  may  bum  as  firewood. 
It  is  said  in  Coke  on  Littieton,  53b,  that.  If 
there  is  sufficient  dead  wood  for  fuel,  the 
tenant  has  no  right  to  cut  down  growing 
trees  for  that  purpose,  and  In  Simmons  t. 
Norton,  7  Bing.  640,  it  was  held  that  in  fell- 
fug  trees  for  repairs  only  those  suitable  might 
be  taken.  According  to  Blackstone  the  ten- 
ant was  not  permitted  to  cut  timber  trees. 
See  Gooley's  Blackstone,  122,  144.  And  this 
appears  to  have  been  the  view  of  Coke.  Co. 
Utt  68.    In  McOullough  v.  Irvine's  Execu- 


tors. 13  Pa.  438,  the  court  held  that  whether 
cutting  timber  will  be  deemed  waste  depends 
on  the  custom  of  farmers,  the  situation  of  the 
country,  and  the  value  of  the  timbw.  If  tim- 
ber trees  have  been  planted,  they  are  pre- 
sumed to  have  been  placed  to  meet  the  spe- 
cial purposes  of  the  owner,  as  to  serve  as  an 
ornament  to  Ills  farm,  or  as  a  wind  brake  for 
his  stock;  and  in  determining  whether  any 
may  be  appropriated  by  the  tenant  the  use 
of  the  owner  designed  for  them  is  always  to 
be  kept  in  view.  Indeed,  it  may  be  safely  laid 
down  that  the  main  object  had  in  plant- 
ing an  artificial  grove  is  not  ordinarily  to 
raise  fuel,  and  that  growing  trees  so  planted 
may  not  be  cut  down  without  the  owner's 
assent.  With  respect  to  the  native  forests 
we  are  Inclined,  because  of  the  conditions  in 
tills  state,  to  adhere  to  the  common  law  more 
strictly  than  has  been  done  in  other  jurisdic- 
tions In  this  country,  and,  unless  growing 
trees  are  such  as  are  customarily  cut  down 
for  firewood,  the  tenant  ought  not  to  lie  per- 
mitted to  make  use  of  them  for  this  purpose. 
In  the  Instant  case  the  defendants  cut  for 
fuel,  besides  the  dead  and  fallen  timber,  a 
number  of  live  trees.  They  were  of  a  kind 
ordinarily  used  in  that  vicinity  for  fuel,  were 
suitable  for  tliat  purpose  only,  and  whether 
their  removal  worked  any  Injury  to  the  re- 
version was  in  dispute.  The  witnesses  were 
before  the  court,  and,  in  view  of  its  superior 
opportunities  of  righting  the  testimony,  we 
are  not  inclined  to  interfere  with  the  decree. 
Affirmed. 


McBLHANBT  v.  McELHANHY. 
(Supreme  Court  of  Iowa.      Oct  24,  1904.) 

DIVOBCB— DE8EBTI0N — CONSENT   09  HUSBAND— 

EnrecT. 
1.  A  husband  cannot  accept  the  departure  of 
his  wife  from  the  home  as  a  desertion  and 
eround  for  divorce,  where  he  refuses  to  invite 
tier  return,  makes  no  effort  to  induce  her  to  re- 
sume her  place  in  his  household,  and  rejects  her 
overtures  for  reconciliation,  even  though  she  be 
originally  in  fault  in  leaving  Itim,  as,  under  such 
circumstances,  he  will  be  deemeid  to  have  con- 
sented to  the  separation. 

Appeal  from  District  Court  Plymouth 
County;   6.  W.  Wakefield,  Judge. 

Action  in  equity  for  divorce.  The  trial 
court  dismissed  the  bill,  and  plaintiff  ap- 
peals.   Affirmed. 

Martin  &  Martin,  for  appellant  Struble 
&  Struble,  for  appellee. 

PER  CURIAM.  Divorce  is  asked  on  the 
ground  of  desertion.  It  seerbs  to  be  true 
that  the  defendant  loft  her  husband's  home, 
and  they  had  not  lived  together  for  a  i)eriod 
of  more  than  two  years  when  this  suit  was 
begun.  The  testimony  as  to  the  cause  of 
their  disagreement  and  their  conduct  to- 
ward each  other  is,  as  is  usual  in  this  Claris 
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of  cases,  quite  conflicting,  and  the  tmth 
of  tlie  controversy  is  not  easily  determined. 
It  seems  reiy  plain,  however,  that  tlie  blame 
of  their  mailtal  unbnppiness  and  separation 
is  not  to  b«  all  found  on  one  side.  Whether 
plalntUTs  treatment  of  bis  wife  was  such  as 
to  Jnstlfy  her  In  leaving  the  home  we  need 
not  decide.  It  is  enough  to  say  the  evidence 
la  sufiBcient  to  support  the  conclusion  that 
plaintiff  is  a  person  of  somewhat  obstinate 
and  despotic  disposition,  and  that,  bis  wife 
having  left  blm,  although  she  continued  to 
live  In  the  same  neighborhood  with  a  son 
of  their  marriage,  he  not  only  studiously 
refrained  from  any  sincere  attempt  at  recon- 
ciliation, but  met  her  approaches  with  a  re- 
buff. A  husband  cannot  accept  the  departure 
of  his  wife  from  the  home  as  a  desertion  and 
demand  a  divorce  when  he  refuses  to  invite 
her  return,  makes  no  effort  to  induce  her  to 
resume  her  place  in  his  household,  and  re- 
jects her  overtures  for  reconciliation.  Even 
though  she  be  originally  in  fault  In  leaving 
him,  he  cannot  shut  the  door  against  her 
return,  and  then  make  her  continued  absence 
the  ground  of  a  charge  of  desertion  as  rea- 
son for  dissolving  the  marriage  tie.  Under 
such  circumstances,  he  Is  held  to  have  con- 
sented to  the  s^aratlon.  Broom  v.  Broom 
(N.  J.)  20  Aa  877;  Rose  v.  Rose  (Mich.)  14 
N.  W.  711 ;  Oox  V.  Cox.  35  Mich.  461 ;  Lynch 
V.  Lynch,  33  Md.  32S.  The  parties  were 
before  the  trial  eonrt,  where  tbelr  appear^ 
ance  and  demeanor  toward  each  other  could 
be  observed,  and,  in  view  of  the  rfnvird  as  it 
comes  to  this  court,  we  are  satisflied  that  the 
decree  appealed  from  Is  right 
AfHrmed. 


GUINN  T.  IOWA  ft  ST.  L.  R.  CX). 
(Supreme  Court  of  Iowa.      Oct  21,  1904.) 

DUNSRT   DOHAin— RAIUtOAD   BIORT  OF   WAT— 
ASSESSMENT     OV     DAMAOBS  —  IMFBOPBB  CON- 

STBtrCTION  or  BOAD  —  EVIDENCE  —  1N8TBUC- 
TIORB  —  FABU  CB08SIN0S  —  PABTIBB— INTEB- 
VENTION— DISKIBSAI/— COSTS— APPEAL. 

1.  A  party  who  voluntarily  intervenes,  with- 
out being  substituted  as  defendant  or  notified 
to  defend  the  action,  may  voluntarily  dismiss 
his  petition  of  intervention,  and  withdrawing  it 
is  equivalent  to  a  dismissal. 

2.  A  party  who  has  voluntarily  intervened, 
and  afterward  dismissed  his  petition  of  interven- 
tion, is  not  thereafter  within  the  jurisdiction  of 
tlie  court  and  no  costs  can  be  taxed  against 
him. 

3.  A  motion  for  the  retazation  of  costs  In  the 
trial  court  is  not  a  necessary  prerequisite  to  the 
consideration  of  the  question  of  costs  on  appeal, 
where  the  objection  is  to  the  taxation  of  any 
costs,  and  not  to  tiie  amount  of  costs  taxed. 

4.  In  a  procefding  to  assess  dnmages  for  the 
appropriation  of  land  for  a  railroad  right  of 
way,  there  was  evidence  that  an  embankment 
which  confined  the  waters  of  a  lake  had  been 
cut,  so  as  to  allow  the  water  to  overflow  the 
land,  to  its  damage.  Held,  that  evidence  that 
it  was  not  proper  to  cut  the  banks  in  this  man- 
ner was  admissible,  inasmuch  as  only  the  dam- 
age caused  by  the  construction  of  the  road  was 
recoverable  in  this  proceeding,  another  action 
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being  necessary  for  the  recovery  «f  damagts, 
arising  from  the  negligent  construction  of  the 
road. 

5.  In  a  proceeding  to  determine  the  damage 
from  the  appropriation  of  land  for  a  railroad 
right  of  way,  the  question  whether  or  not  the 
cutting  of  certain  ditches  was  necessary  for  the 
construction  of  the  roadbed  was  a  proper  sub- 

i  ject  for  expert  testimony. 

6.  In  a  proceeding  to  determine  the  damage 
I  from  the  condemnation  of  a  railroad  right  of 
I  way,  in  which  it  appeared  that  the  land  was 
I  damaged  by  water  escaping  from  a  cut  which 
:  the  railroad  company  had  made  in  an  em- 
{  bankment  there  was  evidence  that  the  makins 
!  of  this  cut  was  unnecessary  and  improper,  and 
j  the  court  charged  that  if  the  company  intended 
I  to  restore  the  embankment  and  this  would  ob- 
I  viate  damages  from  the  overflow,  no  damages 
I  occasioned  by  cutting  the  embankment  could  l>e 
;  considered,  otherwise  such  damages  should  be 
I  allowed.  Held,  that  this  instruction  was  errone- 
I  ons,  inasmuch  as  the  railroad  company  was  not 
:  liable  to  damages  caused  by  the  improper  cutting 
'  of  the  embanJonent  without  regard  to  its  in- 
,  tention. 

7.  This  instruction  did  not  cure,  but  rather 
',  aggravated,  the  error  in  rejecting  evidence  that 
j  the  cutting  of  the  embankment  was  unnecessary 
I  and  improper. 

I  8.  In  a  proceeding  to  assess  damages  for  the 
.  appropriation  of  a  railroad  right  of  way,  it  was 
':  shown  in  the  construction  of  the  road  tiiat  an 

embankment  inclosing  a  lake  had  been  cnt  so 
:  as  to  allow  the  water  to  escape  on  plaintiffs 

land  and  damage  it.  Held,  that  evidence  as  to 
:  the  ease  with  which  material  for  the  restoration 
I  of  the  bank  oould  be  obtained  was  not  admis- 
I  sible. 

0.  Under  Code  1873,  {  1268,  providing  that 
:  when  any  person  owns  land  on  both  sides  of  a 
I  railway,  the  railway  company  shall,  when   re- 

S nested,  make  and  keep  in  good  repair  one  cat- 
e  guard  and  one  causeway,  or  other  adequate 
means  of  cro8sin{[,  etc,  the  duty  of  determininK 
the  kind  of  crossmg  is  Imposed  on  the  railroad 
company,  the  only  requirement  being  that  it 
shall  be  adequate,  and  there  is  no  rule  requiring 
the  construction  of  a  grade  crossing  if  it  can  bi^ 
reasonably  provided. 

Appeal  from  District  Oonit,  Appanoose 
County;   M.  A.  Roberts,  Judge. 

Such  proceedings  were  had  aB  that  on  the 
16th  day  of  April,  1002,  a  sberitTs  Jury  as- 
sessed the  damages  for  appropriating  a  right 
of  way  by  the  Iowa  &  St  Loais  Railroad 

I  Company  across  40  acres  of  Andrew  Guinn's 
farm  at  $300.  An  appeal  to  the  district  conrt 
was  taken  by  the  landowner,  and  upon  trial 

I  the  damages  were  increased  to  $1,584.  The 
company  appeals.    Reversed. 

J.  G.  Trimble  and  P.  S.  Payne,  for  appel- 
lant C.  F.  Howell,  J.  M.  Wilson,  and  W.  R. 
O.  Kendrick,  for  appellee. 

LADD,  J.  Before  trial  the  Quincy,  Oma- 
ha &  Kansas  City  Railway  Company  filed  a 
petition  of  intervention,  alleging  that,  since 
the  condemnation  proceedings  were  be^im 
and  the  appeal  taken,  it  had  purchased  the 
right  of  way  and  property  interests  of  the  de- 
fendant and  was  the  real  party  In  interest 
and  prayed  that  Judgment  be  entered  against 
the  landowner  for  costs.  It  then  moved  for  a 
continuance,  and,  this  being  denied,  with- 
drew its  petition,  to  which  plaintiff,  objected. 
The  court  overruled  the  objection,  but  seems 
to  have  held  that  the  withdrawal  did   not 
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withdraw  intervener  from  the  Jurisdiction  of 
the  court.  At  plalntUTa  instance  It  was  ad- 
Judged  to  be  In  default  for  want  of  an  an- 
Bwer,  and  upon  the  conclusion  of  the  trial 
$200  was  allowed  as  attorney's  fees  and  tax- 
ed as  part  of  the  coats,  and  Judgment  en- 
tered agalnat  Intervener  and  defendant  for 
all  costs. '  The  intervener  had  not  been  sub- 
stituted as  defendant,  nor  notified  In  any 
waj  to  defend  in  the  action.  It  had  the  per- 
fect right  as  It  had  voluntarily  appeared,  to 
voluntarily  dismiss  its  petition  of  interven- 
tion, and  withdrawing  it  was  equivalent  to 
a  dismissal.  DalholF  v.  Coffman,  37  Iowa, 
283;  Wilson  v.  Trowbridge,  71  Iowa,  345, 
32  N.  W.  373;  Woodward  v.  Jackson,  85 
Iowa,  432,  62  N.  W.  358.  After  it  had  done 
this,  there  remained  no  issue  as  to  it  in  the 
case.  It  was  then  neither  demanding  a  rem- 
edy, nor  was  anything  claimed  of  it,  and  lt> 
presence  in  court  was  evidenced  in  no  way 
save  the  court's  ipso  dixit  that  It  remained 
within  its  Jurisdiction.  This,  however,  did 
not  make  it  so,  and  in  withdrawing  Ita  pe- 
tition the  Intervener  ceased  to  be  a  party  to 
the  record.  It  follows  that  the  Judgment  for 
costs  was  entered  without  Jurisdiction.  Au- 
thoritieB  cited  by  appellee  to  the  effect  that 
before  the .  taxation  of  costs  by  the  clerk 
may  be  corrected  In  this  court  a  motion  for 
that  purpose  must  have  been  ruled  on  by  the 
district  court  are  not  in  point,  for  the  com- 
plaint here  is  not  of  the  amount  of  the  costs, 
but  that  any  Judgment  whatever  was  ren- 
dered therefor.  Ainley  v.  Ins.  Co.,  113  Iowa, 
709,  84  N.  W.  604.  In  such  a  case,  as  the 
ruling  has  been  once  entered,  there  la  no 
occasion  for  calling  on  the  trial  court  to  re- 
view its  ruling  again  before  bringing  the 
matter  to  this  court 

2.  The  defendant's  railroad  runs  through 
the  40  acres  from  the  north  in  a  southeast- 
erly direction.  On  the  40  acres  adjoining  on 
the  north  la  a  lake.  Along  its  south  side  was 
a  bank  of  earth,  which  prevented  water 
flowing  therefrom  on  plaintifTs  farm.  The 
road  crossed  this  lake,  and  in  constructing  it 
a  part  of  the  embankment  on  each  side  of 
the  track  was  removed,  and  this  allowed  the 
water  to  flow  from  the  lake.  The  evidence 
showed  that  at  a  cost  of  f  20  the  earth  could 
be  replaced  in  the  bank.  An  engineer  was 
asked  whether  it  was  proper,  in  the  construc- 
tion of  the  road,  to  cut  the  banks  and  open 
the  ditches.  An  objection  to  this  was  sus- 
tained, on  the  theory  that  the  defendant  was 
not  in  a  position  to  urge  that  its  road  had 
not  been  properly  constructed.  It  was  ruled 
otherwise  In  King  v.  Ry.,  34  Iowa,  459.  The 
damages  to  be  assessed  are  those  "which 
said  owner  will  sustain  by  the  appropriation 
of  his  land  for  the  use  of  said  corporation." 
This  does  not  contemplate  injuries  to  the 
realty  resulting  from  the  negligent  construc- 
tion of  the  road.  Such  damages  may  be  re- 
covered in  a  proper  action,  but  are  not  ele- 
ments in  fixing  the  value  of  the  land  taken 
or  the  compensation  to  be  allowed  the  own- 


er. Miller  V.  Ry.,  63  Iowa,  680,  16  N.  W. 
567.  See  Doud  v.  Ry.,  76  Iowa,  438,  41  N. 
W.  65.  Appellee  urges  that  in  any  event  the 
propriety  of  the  ditches  was  not  a  matter  of 
expert  evidence,  and  the  competency  of  the 
engineer  was  not  shown.  The  last  of  these 
objectlona  was  not  urged  in  the  trial  court, 
and  the  first  we  do  not  regard  as  well  taken. 
The  ditches  were  excavated  for  drainage, 
and  whether  this  was  necessary  in  the  safe 
construction  of  the  roadbed  was  an  appro- 
priate inquiry  to  persons  skilled  in  such  mat- 
ters. True,  the  evidence  leaves  little,  if  any, 
doubt  but  that  a  proper  construction  of  the 
road  did  not  require  the  excavation  of  the 
ditches,  and  that  the  embankment  could  be 
restored  at  small  expense.  Conceding  this, 
however,  the  error  in  the  ruling  is  empha- 
sized, rather  than  cured,  as  contended  in  the 
instructions,  for  in  the  eleventh  paragraph 
the  Jury  was  told,  in  substance,  that  if  the 
company  Intended  to  restore  the  embank- 
ment, and  could  do  so  at  a  cost  of  $20,  and 
If  this  would  obviate  damages  from  the  over- 
flow from  the  lake,  no  damages  occasioned 
by  cutting  the  bank  of  the  lake  should  be 
considered;  otherwise  such  damages  should 
be  allowed.  The  intention  of  the  railroad 
company  is  mtlrely  immaterial.  It  can  nei- 
ther escape  nor  Incur  damages  in  such  a  case 
because  of  Its  good  or  evil  purposes.  If,  in 
the  proper  construction  of  the  road,  the 
ditches  ought  not  to  have  been  excavated, 
neither  their  existence  nor  the  damages  re- 
sulting therefrom  should  have  been  taken  in- 
to consideration  in  ad  quod  damnum  pro- 
ceedings. 

3.  From  wkat  has  been  said  It  necessarily 
follows  that  evidence  as  to  the  character  of 
the  soil  of  the  Cbarltan  river  bottom  ought 
not  to  have  been  received.  Whether  the 
bank  may  be  permanently  restored  is  not 
relevant  to  the  issue  as  to  whether  It  ought 
to  have  been  disturbed  in  the  proper  con- 
struction of  the  road.  Evidence  that  clay 
for  the  restoration  of  the  bank  could  be  ob- 
tained 1,600  feet  away  was  rightly  rejected. 
Such  evidence,  as  well  as  the  cost,  might  be 
appropriate  In  an  action  for  damages,  but 
not  In  proceeding  like  this. 

4.  Near  the  south  side  of  the  land  the  rail- 
road crosses  Spring  creek  over  a  tressel 
bridge  consisting  of  10  spans,  in  all  136  feet 
long.  The  remainder  of  the  way  the  road- 
bed Is  filled  to  a  grade  of  an  average  of  over 
four  feet  above  the  surface.  A  serious  ques- ' 
tlon  In  the  case  was  whether  the  private 
crossing  which  plaintiff  might  demand  would 
be  an  under  or  grade  crossing.  On  this  fea- 
ture of  the  case  the  court  instructed  that: 
"By  the  term  'adequate'  crossing  is  meant 
one  equal  to  what  Is  required;  suitable  to 
the  case  or  occasion;  fully  sufficient;  propor- 
tionate to  the  reasonable  requirements.  But 
an  adequate  crossing  does  not  necc'ssarily 
mean  either  an  over  or  an  under  crossing; 
it  may  be  either,  and  the  landowner  may 
designate  the  place.     The  plaintiff  in  this 
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case  Insists  tbat  tbe  crosstng  shall  be  a  grade 
crossing.  That  is  tbe  rule  in  Uils  state,  and, 
there  being  no  evidence  that  a  grade  crossing 
could  not  be  reasonably  provided.  It  will  be 
your  duty  to  consider  that  the  crossing  to  be 
put  in  will  be  a  grade  crossing  at  such  rea- 
sonable place  as  the  plaintiff  may  designate, 
and  will  estimate  plaintiff's  damages  accord- 
ingly, unless  you  find  there  was  some  agree- 
ment to  the  contrary."  Appellant  takes  ex- 
ception to  that  portion  In  which  It  is  said 
grade  crossings  are  the  rule  in  this  state, 
and  that  it  must  be  assumed  that  defendant 
will  furnish  that  kind  of  a  crossing.  In 
State  ▼.  Ry.,  86  Iowa,  304,  63  N.  W.  253, 
grade  crossings  were  referred  to  as  the  rule 
in  this  state,  and  In  State  t.  By.,  99  Iowa, 
665,  68  N.  W.  819,  in  discussing  the  statute, 
the  court  said  that,  "owing  to  the  topography 
of  the  state  and  the  usual  size  of  farms, 
grade  crossings  are  usually  adequate,  and 
hence,  are  the  rule  In  this  stata  The  in- 
tent of  section  1268  [Code  1873]  plainly  Is 
that,  when  requested,  the  landowner  is  en- 
titled to  a  causeway,  a  grade  crossing,  prop- 
erly guarded,  that  will  be  adequate  means  of 
crossing;  and  when,  from  any  cause,  this 
cannot  be,  be  is  entitled  to  have  such  other 
means  of  crossing  as  will  be  adequate. 
•  •  •  Our  view  of  section  1268  [Code  1873] 
is  that  adequate  means  of  crossing  is  what 
the  landowner  Is  entitled  to,  and,  when  that 
cannot  be  provided  by  a  surface  crossing  at 
a  reasonable  place,  it  must  be  by  such  other 
or  additional  means  as  are  adequate."  All 
intended  in  either  of  these  cases  was  that, 
owing  to  the  topography  of  the  country,  and 
the  cost  of  construction,  and  the  convenience 
of  tbe  landowner,  private  crossings  in  this 
state  are  usually  at  the  surface.  In  the  first 
case  the  relief  sought  was  the  enforcement 
of  an  order  by  the  railroad  commissioners  to 
construct  an  overhead  crossing,  and  In  the 
last  to  put  in  an  under  crossing.  The  only 
issue  was  as  to  whether  existing  surface 
crossings  were  adequate,  and  tbe  court  held 
they  were.  In  both,  the  kind  of  crossings 
was  directly  tnvolved.  In  a  case  like  this 
the  particular  manner  of  crossing  Is  not  in 
Issue,  and,  whatever  the  opinion  of  the  Jury 
or  court,  the  conclusion  would  not  be  bind- 
ing on  the  parties  in  a  subsequent  action  to 
compel  the  construction  of  an  adequate 
crossing.  In  Lough  v.  Ry.,  116  Iowa,  31,  89 
N.  W.  77,  an  instruction  that  "whether  such 
adequate  crossing  will  be  a  surface  crossing 
or  an  under  crossing  you  have  nothing  to  do 
with  in  this  case"  was  expressly  approved. 
See,  also,  Pingery  v.  Ry.,  78  Iowa,  438,  43  N. 
W.  285.  Tbe  statute  expresses  no  preference 
for  one  kind  of  crossing  over  another.  For 
all  of  its  provisions  it  may  be  open,  closed, 
over  the  railroad  or  beneath  It,  so  long  as 
the  company  "shall,  when  requested  so  to  do, 
make  and  Keep  in  good  repair  one  cattle 
guard  and  one  causeway,  or  other  adequate 
means  of  crossing  the  same,  at  such  rea- 
sonable place  as  may  be  designated  by  the 


owner."  The  duty  of  determining  the  kind 
of  crossing  is  imposed  o  the  company,  with 
the  one  limitation  that  It  be  adequate.  Ap- 
pellee suggests  that  the  evidence  was  con- 
clusive that  only  a  surface  crossing  would  be 
adequate.  We  think  the  record  such  as  to 
leave  that  Inquiry  ppen,  and  that  the  Instruc- 
tion was  erroneous  in  saying  to  the  Jury 
what  means  of  crossing  defendant  would  be 
bound  to  provide. 
Reversed. 


STATE  V.  8TEEN. 
(Sopreme  Court  of  Iowa.      Oct.  22,  1904.) 

DISOBDF.BLT  HOUSES  —  KVIDENClt— ADMISSIBIL- 
mr— SnTFICIENCY  —  TBIAL  —  EXAiaNATIOR 
or  WITNESSES— KXFLANATIOIT  OT  qUEBTION— 
IKSTBnCTIONS. 

1.  In  a  prosecution  for  keeping  a  disorderly 
house  a  witness  for  defendant  was  asked  if  she 
knew  the  general  reputation  of  defendant's 
house,  at  the  time  in  question,  as  to  whether  it 
was  a  disorderly  house  or  not,  and  replied  with 
the  question,  "Do  I  know  whether  it  was  what 
you  say?"  Examining  counsel  then  said,  "Just 
answer  whether  it  was,"  and  the  court  inter- 
rupted, saying,  "The  question  does  not  call  for 
your  knowledge  as  to  what  the  place  really  was, 
but  simply  for  the  reputation."  Held,  that  this 
explanation  by  the  court  was  not  error. 

2.  In  a  prosecution  for  keeping  a  disorderly 
house,  a  witness  for  defendant,  who  had  testi- 
fied that  she  had  not  heard  the  house  spoken  of 
as  a  disorderly  house,  was  asked  on  cross-ex- 
amination if  she  ever  heard  any  talk  of  any  kind 
about  the  place,  to  which  she  merely  answered, 
"Yes,  sir."  Held  that,  while  the  question  was 
objectionable,  defendant  was  not  prejudiced  by 
the  answer. 

5.  In  a  prosecution  for  keeping  a  house  of  ill 
fame  the  guilt  of  defendant  may  be  established 
by  proof  of  the  facts  and  circumstances  from 
which  the  inference  of  guilt  Is  so  strong  as  to 
exclude  a  reasonable  doubt  although  there  be 
direct  evidence  as  to  only  one  act  of  prostitution. 

4.  In  a  prosecution  for  keeping  a  disorderly 
house,  evidence  of  the  general  reputation  of  the 
house  is  a  circumstance  of  such  importance  as  to 
justify  the  jury  in  convicting  in  a  case  which 
Is  otherwise  doubtful. 

6.  A  woman  jointly  indicted  with  her  husband 
for  keeping  a  disorderly  house  was  granted  a 
separate  trial,  In  the  course  of  which  some  evi- 
dence was  necessarily  admitted  as  to  the  con- 
duct of  the  husband.  The  court  instructed  that 
if,  after  a  consideration  of  the  testimony,  tbe. 
jurors  should  find  their  minds  hesitating  and 
waivering  between  the  proposition  as  to  the 
guilt  of  the  defendant  or  "his"  innocence,  they 
should  acquit,  etc.  Held  that  the  use  of  "his" 
instead  of  "her"  was  evidently  a  mistake,  and 
that  the  jury  could  not  have  been  misled  thereby 
so  as  to  suppose  that  evidence  as  to  the  guilt  of 
the  husband  must  be  considered. 

6.  In  a  prosecution  for  keeping  a  disorderly 
house,  evidence  that  defendant  kept  and  harbor- 
ed persons  generally  known  and  reputed  to  be 
prostitutes  is  sufiicient  to  justify  an  inference 
that  defendant  had  knowledge  of  the  character 
of  such  persons. 

7.  Where  a  portion  of  a  bill  of  exceptions  re- 
lating to  the  use  of  improper  language  by  the 
prosecuting  attorney  was  stricken  from  the  bill 
by  the  judge,  and  aifidavits  of  bystanders  to  the 
effect  that  such  language  was  used  were  contro- 
verted on  appeal  by  other  affidavits,  the  fact 
that  the  language  was  used  was  not  sufficiently 
CBtablished. 

\  6.  Bee  Dteorderly  House,  voL  U,  Cent  Otg.  |  ST. 
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Appeal  from  District  Court,  Mahaska 
Ooanty;  John  T.  Scott,  Judge. 

Indictment  tor  keeping  a  house  of  ill  fame. 
The  defendant  was  convicted  and  appeals. 
Affirmed. 

Davis  &  Orrla,  for  appellant.  C.  W.  Mul- 
Ian,  Atty.  Gen.,  L.  De  GrafT,  Asst  Atty.  Gen., 
and  Jas.  A.  Devitt,  Oo.  Atty.,  for  the  State. 

WEAVER,  J.  1.  The  first  proposition  ad- 
vanced by  counsel  for  appellant  is  that  the 
verdict  of  guilty  is  not  warranted  by  the 
evidence.  A  reading  of  the  record  brings  us 
to  a  different  conclusion.  We  shall  not  re- 
hearse the  testimony.^  It  is  sufficient  to  say 
that,  if  believed  by  the  jury,  the  case  made 
by  the  witnesses  for  the  state  affords  abun- 
dant ground  for  the  appellant's  conviction. 
The  credibility  of  the  witnesses  on  either 
side  was  a  matter  for  the  Jury  alone  to  pass 
upon,  and  we  find  nothing  to  indicate  that  In 
80  doing  they  were  influenced  by  passion  or 
prejudice. 

2.  A  witness — Cora  Sinclair — testifying  in 
defendant's  behalf  was  asked  if  she  knew 
the  general  reputation  of  the  defendant's 
house  at  the  time  In  question  "as  to  whether 
it  was  a  house  of  111  fame  or  not."  She  re- 
plied with  the  Inquiry,  "Do  I  know  whether 
It  was  what  you  say?"  and  defendant's  coun- 
sel responded,  "Just  answer  whether  it  was." 
At  this  point  the  court  interrupted,  saying 
to  the  witness,  "The  question  does  not  call 
for  your  knowledge  as  to  what  the  place 
really  was,  but  as  to  what  people  say  about 
It;  It  simply  calls  for  the  reputation."  To 
this  remark  the  defendant  took  exception, 
and  urges  It  upon  our  attention  as  prejudicial 
error.  The  objection  is  not  well  founded. 
The  witness  was  evidently  uncertain  whether 
counsel  was  asking  in  regard  to  the  reputa- 
tion of  the  place  or  for  her  knowledge  of  Its 
actual  character,  and  it  was  entirely  proper 
for  the  court,  ev.en  though  the  question  was 
not  objected  to  by  the  other  party,  to  instruct 
the  witness  .concerning  the  nature  of  the  in- 
tonnation  asked  for.  We  assume  that  coun- 
sel did  not  desire  their  witness  to  swear  to 
the  ultimate  fact  which  the  Jury  were  to  de- 
termine, and  we  cannot  conceive  how  the 
appellant  could  have  been  prejudiced  by  a 
pertinent  and  correct  direction  to  the  wit- 
ness as  to  her  duty  in  the  premises.  The  wit- 
ness, having  testified  that  she  had  not  heard 
the  house  spoken  of  as  a  house  of  prostitu- 
tion, was  asked  by  the  prosecuting  attorney 
on  cross-examination  if  she  "ever  heard  any 
talk  of  any  kind  about  the  place"  and  over 
the  objection  of  appellant  she  answered, 
"Yes,  sir."  We  can  readily  see  that  this 
question  might  have  been  answered  in  a 
manner  to  prejudice  the  appellant,  and  think 
It  would  have  been  better  had  the  objection 
heen  sustained.  But  the  question  did  not 
necessarily  call  for  any  report  or  talk  derog- 
atory to  the  good  name  or  fame  of  the  house, 
or  of  Its  owners  or  occupants;  and  certainly, 
101  N.W.— 7 


the  answer  disclosed  nothing  of  that  kind. 
To  give  it  a  damaging  significance,  we  should 
have  to  extract  from  the  language  a  meaning 
which  is  neither  apparent  nor  fairly  infer- 
able. 

3.  But  one  witness  testified  to  personal 
knowledge  of  an  act  of  prostitution  in  de- 
fendant's house,  and  It  is  said  that  this  is  not 
sufficient  to  sustain  a  conviction.  That  a 
single  act  of  prostitution,  of  itself,  is  insuffi- 
cient to  support  a  verdict  of  guilty,  may  be- 
conceded  for  the  purposes  of  the  argument; 
but  certainly  it  cannot  be-  the  law  that  to 
successfully  prosecute  an  indictment  for 
keeping  a  house  of  ill  fame  the  state  must 
produce  witnesses  who  have  personally  seen 
or  participated  In  acts  of  sexual  debauchery 
on  the  premises.  Like  other  crimes  of  dark- 
ness and  secrecy,  it  can,  as  a  rule,  be  estab- 
lished only  by  proof  of  facts  and  circum- 
stances from  which  the  inference  of  guilt  is 
so  strong  as  to  •  exclude  reasonable  doubt. 
State  V.  Schatfer,  74  Iowa,  704,  39  N.  W.  89. 
In  cases  of  this  nature  also,  the  statute  per- 
mits a  species  of  evidence  not  usually  admis- 
sible, in  criminal  cases — evidence  of  the  gen- 
eral reputation  of  the  house;'  and  such  repu- 
tation is  a  circumstance  'of  importance  which 
may  Justify  the  Jury  in  convicting  a  defend- 
ant in  a  case  which  is  otherwise  doubtful. 
Other  objections  are  made  to  rulings  upon 
the  admission  of  testimony.  They  are  so  nu- 
merous that  to  attempt  a  detailed  examina- 
tion of  them  would  unduly  extend  this  opin- 
ion, and  we  have  to  say  that,  after  examining 
each  of  such  rulings,  we  find  no  prejudicial 
error. 

4.  Complaint  is  also  made  that  the  court 
during  the  course  of  the  trial  indulged  In  re- 
marks having  a  tendency  to  infiuence  the  Jury 
against  the  defendant  Many  of  the  remarks 
to  which  exceptions  are  taken  were  entirely 
legitimate  suggestions  and  directions  concern- 
ing the  business  before  the  court,  while  others 
were  perhaps  not  strictly  called  for;  but 
none,  so  far  as  we  are  able  to  observe,  was  of 
a  kind  or  character  calculated  to  Impress  the 
jury  with  the  private  opinion  or  incIinatioD 
of  the  Judge  upon  the  question  of  the  defend- 
ant's guilt  or  innocence. 

5.  The  defendant  was  jointly  indicted  with 
her  husband,  but  was  granted  a  separate 
trial.  It  was  Inevitable,  and  to  a  certain  ex- 
tent proper,  that  more  or  less  evidence  should 
go  to  the  jury  as  to  the  conduct  of  the  hus- 
band in  respect  to  the  house  and  the  char- 
acter pf  its  occupancy.  In  one  of  the  court's 
instructions  to  the  jury  upon  the  question 
of  reasonable  doubt  this  language  is  used: 
"If,  therefore,  after  a  careful  consideration 
of  all  the  testimony  in  the  case,  you  find  the 
mind  hesitating  and  wavering  between  the 
proposition  as  to  the  guilt  of  the  defendant 
or  his  innocence,  then  you  should  acquit.  If, 
however,  on  the  other  hand,  no  such  doubt 
arises,  but,  on  the  contrary,  your  minds  and 
consciences  are  so  far  convinced  and  satis- 
fled  that  you  would  act  thereon  yourselves. 
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if  applied  to  more  Important  affairs  of  life, 
then  you  will  be  Justified  in  convicting  tlie 
defendant."  It  will  be  observed  tbat  In  the 
first  clause  quoted  the  possessive  "bis"  Is 
used  Instead  of  the  appropriate  word  "her." 
Counsel  profess  to  find  serious  error  in  this 
mistaken  choice  of  a  word,  and  say  tbat  the 
effect  of  the  instruction  was  to  tell  the  jmy 
that,  "if  they  find  the  miud  wavering  as  to 
his  (the  husband's)  Innocence,  then  they  must 
convict  Mrs.  Herb.  Steen."  Stating  their 
objection  from  another  angle  of  observation, 
they  further  soggest  that,  as  no  evidence  was 
offered  to  exculpate  the  husband  from  com- 
plicity in  the  offense  charged,  the  Jury,  be- 
ing unlearned  in  the  law,  might  well  have 
understood  the  court  to  mean  that,  "if  the 
evidence  showed  that  be  (the  husband)  was 
not  innocent,  but  tbat  he  was  guilty,  then 
they  must  find  that  the  defendant  Mrs.  Herb 
Steen  was  guilty  as  charged  in  the  indict- 
ment" This  criticism  involves  such  a  mani- 
fest distortion  of  the  evident  meaning  and 
effect  of  the  instruction  criticised  that  we 
think  it  must  be  attributed  to  the  impas- 
sioned zeal  of  the  advocate,  rather  than  to 
tbe  fair-minded  consideration  which  charac- 
terizes the  learned  counsel  in  their  calmer 
moments.  The  use  of  "his"  Instead  of  "her" 
in  framing  the  instruction  is  such  an  evident 
slip  of  the  pen  that  no  Juror  of  tbe  average 
mental  capacity  could  possibly  be  misled  by 
It.  It  is  perfectly  safe  to  assume  that  Jurors 
know  something,  and  that  the  Jury  in  this 
instant  knew  that  they  were  trying  the  ap- 
pellant, and  not  her  husband,  and  that  she 
was  to  be  convicted,  if  at  all,  upon  proof  of 
her  personal  complicity  In  tbe  offense  char- 
ged. There  Is  nothing  whatever  In  the 
court's  charge  to  Indicate  or  suggest  tbat 
this  woman,  though  not  shown  to  be  guilty 
in  fact,  could  yet  be  convicted  as  a  vicarious 
offering  for  the  sins  of  her  husband.  The 
court  elsewhere  told  the  Jury  very  clearly 
that,.  In  order  to  convict  the  appellant,  the 
state  must  show  not  merely  that  she  had 
control  of  a  house  which  was  kept  as  a  place 
of  resort  for  prostitution,  but  tbat  she  was 
the  keeper  of  tbe  bouse,  was  concerned  in 
and  consented  to  such  unlawful  uses — a 
statement,  which,  to  say  the  least,  was  as 
favorable  as  the  defense  could  rightfully  de- 
mand. 

It  is  still  further  objected  tbat  the  court 
erred  in  charging  the  Jury,  in  substance,  that 
if  women  generally  known  and  reputed  fo  be 
prostitutes  were  kept  or  harbored  by  plain- 
tiff in  her  bouse,  where  they  carried  on  their 
Immoral  practices,  she  might  be  found  to 
have  notice  or  knowledge  of  such  reputation 
and  character  and  of  the  unlawful  purposes 
for  which  such  women  and  their  visitors 
resorted  to  her  premises.  This  Is  but  saying 
tbat  proof  of  the  general  repute  of  the  woman 
is  evidence  tending  to  show  tbat  the  accused 
had  notice  of  their  real  character  and  of  the 
nature  of  tbe  business  tbey  were  engaged 
in.    This,  we  think,  is  a  con-ect  proposition 


of  law.  Graeter  v.  State,  lOS  Ind.  271,  4  N. 
E.  461;  State  v.  Wells,  46  Iowa,  662;  People 
V.  Wallach,  60  Hun,  584,  16  N.  T.  Supp.  226; 
Johnson  v.  State,  32  Tex.  Or.  R.  501,  24  S. 
W.  411;  Forbes  v.  State,  35  Tex.  Cr.  R.  29,  29 
a  W.  784;  Harwood  v.  People,  16  Abb.  Prac. 
430. 

Other  exceptions  to  Instructions  given,  and 
to  the  court's  refusal  to  give  instructiMis 
asked,  are  assigned  by  counsel,  but  in  oar 
opinion,  none  of  them  are  well  founded. 

6.  Finally,  it  is  alleged  that  the  prosecut- 
ing attorney  was  guilty  of  misconduct  in  his 
closing  argument  to  the  Jury.  If  it  were  suf- 
ficiently shown  or  admitted  tbat  the  prose- 
cutor did  in  fact  make  use  of  the  language 
attributed  to  him,  it  would  expose  him  to 
Just  censure,  though  possibly  the  drcumstan- 
cea  were  such  as  not  to  Justify  a  reversal  on 
that  ground  alone.  But  the  trial  court  which 
ought  to  have  known  the  truth,  refused  to 
certify  to  appellant's  version  of  the  argu- 
ment and  struck  the  same  from  the  general 
bill  of  exceptions  presented  by  the  appellant 
for  his  signature.  Thereafter,  and  after  the 
general  bill  of  exceptions  as  thus  corrected 
had  been  signed  and  filed,  appellant's  cuuu- 
sel  procured  the  affidavits  of  two  persons 
who  claimed  to  have  been  present  and  heard 
the  arguments  to  the  Jury  to  the  effect  tbat 
counsel's  version  of  tbe  prosecutor's  state- 
ments in  argument  is  correct  and  this  veri- 
fied statement  has  been  filed  in  tbe  case,  and 
is  embodied  in  appellant's  abstract  as  a  "by- 
stander's bill  of  exceptions."  Upon  tbe  fil- 
ing of  tbe  bystander's  bill,  the  state  contro- 
verted the  same  by  the  affidavits  of  other 
persons  Who  are  alleged  to  have  been  pres- 
ent at  the  trial.  In  this  condition  of  the  rec- 
ord we  are  disposed  to  bold  that  the  alleged 
misconduct  of  counsel  has  not  been  estab- 
lished. The  complaint  of  the  appellant  was. 
as  we  have  already  seen,  brought  to  the  at- 
tention of  the  trial  court,  which  refused  to 
sustain  it  and  struck  the  matter  from  the 
proposed  bill  before  signing  It  The  pre- 
sumption is  In  favor  of  the  conff  s  finding, 
find,  if  we  assume  that  such  presumption 
could  be  overcome  by  an  uncontradicted  bill 
of  exceptions  by  bystanders,  such  cannot  be 
the  effect  of  a  bill  of  that  nature  when  con- 
troverted by  other  affidavits  of  equal  appar- 
ent value. 

We  find  nothing  in  tbe  record  to  call  for 
a  reversal,  and  the  Judgment  of  the  district 
court  is  affirmed. 


ClilMIB  V.  APPANOOSE  GOUNTT. 
(Supreme  Coart  of  Iowa.      Oct  21,  1904.) 

COSTS  —  CBIHIRAI.  FBOSKCTJTIOIf— HIUCAOK  OV 
DEFENDANT'S  WrTNESSES  —  WirNSBS  TROlt 
OUTSIDE  or  STATE — COUNTY  SUFEBVISOBS — 
AXTTHOBITT. 

1.  Under  Code,  S  4061,  providing  that  If  de- 
fendant in  a  criminal  trial  is  adjudged  not 
guilty,  the  fees  of  witnesses  shall  be  paid  by  the 
county  upon  a  certificate  of  tbe  clerk,  witness 
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fees  taxed  in  sach  a  case  moat  b«  allowed  by 
the  board  of  anpervisors,  and  they  have  no  au- 
thority to  disallow  su'cb  claim  on  the  ground 
that  the  feea  were  improperly  taxed. 

2.  It  is  provided  by  statute  that  witnesses  at- 
tending a  trial  in  the  district  court  shall  receive 
milean  at  the  rate  of  five  cents  per  mile.  C!ode, 
{  5492,  provides  that  in  eriminaJ  cases  witness- 
es for  the  defense  abaU  be  subpoenaed  at  the  ex- 
pense of  the  county  only  upon  the  order  of  the 
court  or  jadce,  made  upon  a  satisfactory  show- 
ing that  tm£  witnesses  are  material  and  neces- 
sary for  the  defense.  Held,  that  a  witness  at- 
tending trial  in  response  to  a  subpoena  sent  to 
him  at  a  point  outside  the  state  may  properly  be 
allowed  mileage  for  the  distance  traveled  outside 
of  as  well  as  within  the  state. 

Appeal  from  District  Court,  Appanoosa 
(.'uuuty;  UL  A.  Roberts,  Judge. 

Plaintiff  in  this  actloD  had  been  indicted 
in  the  district  court  of  Appanoose  county, 
charged  with  the  crime  of  obtaining  money 
by  false  pretense.  Before  trial  he  present- 
ed to  the  presiding  judge  of  said  court  an 
application  in  writing  for  an  order  author- 
izing witnesses  to  be  subpoenaed  in  his  be- 
half at  tbe  expense  of  the  county.  Therein 
was  set  forth  the  fact  that  one  R.  R.  Smith, 
formerly  a  resident  of  said  county  and  now  a 
resident  of  the  state  of  California,  was  a 
material  witness,  and  stating,  In  substance, 
n-hat  facts  were  expected  to  be  eBtabllsbed 
by  his  testimony.  An  order  directing  a  sub- 
ixena  to  issue  was  thereupon  indorsed  upon 
the  back  of  said  application,  and  a  subposna 
was  Issued  and  forwarded  by  mail  to  Smith. 
He  received  tbe  same,  and  accepted  service 
thereof  by  writing  on  the  back  thereof,  and 
in  response  thereto  came  to  Iowa,  and  was 
present  and  gave  his  testimony  on  the  trial. 
Sncfa  trial  resulted  In  an  acquittal.  Safd 
Smith  claimed  his  fees  as  a  witness,  and 
there  was  taxed  by  the  clerk  In  his  favor 
mileage  from  his  home  In  California  and  10 
days'  attendance.  CUmle  paid  to  Smith  the 
amount  of  fees  and  mileage  so  taxed,  and 
took  an  assignment  of  his  claim  therefor. 
IV)llowing  the  trial  of  said  case,  the  clerk  of 
tbe  court  certified  the  costs  thereof,  including 
the  amount  of  fees  and  mileage  taxed  in  fa- 
vor of  Smith,  to  the  board  of  supervisors  of 
said  cotmty,  and  plaintiff  also  presented  his 
dalm  therefor  to  the  board.  Of  the  amount 
claimed  the  board  allowed  the  sum  of  $16, 
and  rejected  the  balance.  This  action  Is 
brought  to  recover  the  full  amount  claimed 
by  Smith  and  as  taxe^  and  certified  by  the 
dwfc.  Trial  was  had  to  the  court  without 
a  jury,  and  there  was  judgment  In  favor  of 
plalotltf  for  the  amount  claimed  by  him. 
Defendant  appeals.     Affirmed. 

Fee  &  Fee,  for  appellant  C.  F.  Howell  and 
C  H.  Elgin,  for  appellee. 

BISHOP,  J.  It  Is  provided  by  statute  that 
witnesses  attending  upon  a  trial  In  the  dis- 
trict coiu-t  shall  receive  for  each  day's  at- 
tendance f  1.25,  and  mileage  at  the  rate  of 
5  cents  per  mile  for  each  mile  actually  trav- 

11  8m  witnesses,  vol.  60,  Cent  Oig.  g  68. 


eled.  If  the  trial  attended  be  a  criminal  one, 
and  the  defendant  Is  adjudged  not  guilty,  the 
fees  of  witnesses  shall  be  paid  by  tbe  county 
ui>on  a  certificate  of  the  clerk  showing  the 
amount  of  tbe  services  to  which  they  are 
entitled.  Code,  {  4661.  By  a  later  enact- 
ment of  the  General  Assembly — now  Included 
in  Code,  S  5492 — and  to  prevent  abuses,  It 
was  provided  that  witnesses  for  the  defense 
shall  be  subpoenaed  at  the  expense  of  the 
county  only  upon  the  order  of  the  court  or 
judge  thereof  before  which  the  case  Is  pend- 
ing, made  upon  .a  satisfactory  showing  that 
such  witnesses  are  material  and  necessary 
for  the  defense.  No  question  Is  made  In  this 
case  but  that  the  county  Is  liable  for  the 
amount  claimed  by  Smith  for  his  attendance 
and  for  his  mileage  from  the  state  line  to  the 
place  of  trial.  The  contention  of  the  appel- 
lant Is  that  the  acceptance  of  service  of  the 
subpoena  did  not  become  operative  until  the 
witness  came  within  the  state,  and  that  In  no 
event  can  It  be  made  liable  for  the  mileage 
previously  traveled.  As  applied  to  the  facts 
in  this  case,  tbe  contention  thus  made  can- 
not be  entertained,  and  for  two  reasons,  eith- 
er of  which  is  sufficient.  To  begin  with,  no 
power,  discretionary  or  otherwise.  Is  confided 
to  the  l>oard  of  supervisors  by  any  provision 
of  law  to  sit  In  review  upon  the  proceedings 
bad  before  tbe  courts,  or  to  pass  Judicially 
upon  any  question  of  costs  accruing  in  con- 
nection with  such  proceedings.  The  statute 
provides  for  the  taxation  of  court  costs  by 
the  clerk  thereof,  and  In  cases  of  dispute  or 
question  It  Is  for  tbe  court  to  say  what  costs, 
and  in  what  amount,  shall  be  taxed  In  any 
case  pending  before  It  Costs  once  taxed  be- 
come a  finality,  imless  set  aside  on  a  motion 
to  retax  or  as  the  result  of  an  appeal.  In  the 
absence  of  a  motion  to  retax,  or  such  having 
been  made  and  overruled,  and  no  appeal  hav- 
ing been  taken,  and  a  proper  certification  be- 
ing had,  nothing  remains  for  the  board  but 
to  order  payment  of  the  fees  allowed.  Upon 
its  refusal  so  to  do  suit  may  be  brought  to  re- 
cover. Any  other  conclusion  would  lead  to 
most  absurd  results.  Cassidy  v.  County,  58 
Iowa,  125, 12  N.  W.  231;  Wheelock  v.  County, 
75  Iowa,  147,  30  N.  W.  243.  In  the  next  place, 
while  it  is  true  that  the  attendance  of  a  wit- 
ness being  in  another  state  cannot  be  coerced 
by  subpoena,  yet  if  he  accepts  service,  and 
attend  in  response  to  'a  subpoena,  it  does  not 
follow  that  mileage  may  not.  In  any  event 
be  allowed  to  him  for  the  distance  actually 
traveled,  both  without  as  well  as  within  tbe 
state.  In  the  case  of  Westfall  v.  County,  C2 
Iowa,  427,  17  N.  W.  614,  it  appeared  that  a 
witness  for  the  prosecution  in  a  criminal  case 
pending  In  this  state  accepted  service  of  a 
subpoena  In  Pennsylvania,  and  In  response 
thereto  he  came  to  this  state,  and  testified 
upon  the  trial  of  the  case.  Under  the  Consti- 
tution the  personal  presence  of  the  witness 
was  necessary,  and  in  view  of  this  It  was 
held  that  the  witness  was  entitled  to  be  com- 
pensated under  the  statute  allowing  mileage 
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to  witnesses  for  the  entire  distance  traveled 
by  blm  to  reach  the  place  of  trial.  In  the 
recent  case  of  Casley  t.  Mitchell,  96  N.  W. 
725,  we  held  that,  where  the  personal  pres- 
ence of  a  witness  was  necessary,  as  for  the 
purpose  of  Identification  and  the  like,  the 
mileage  actually  traveled  by  snch  witness 
was  properly  taxable  as  costs,  and  this  Ir- 
respective of  whether  he  came  from  within 
or  without  the  state.  It  can  make  no  differ- 
ence that  such  was  a  civil  case.  Indeed,  the 
reasoning  upon  which  the  holding  is  made  to 
rest  applies  to  a  criminal  prosecution,  where 
life  or  liberty  Is  in  Jeopardy,  with  even  great- 
er force  than  it  does  to  a  civil  proceeding  in- 
volving questions  of  property  rights  only. 
And  controlling  Importance  cannot  be  attach- 
ed to  the  fact  that  in  a  criminal  case  the 
costs  are  to  be  paid  by  the  county  instead  of 
by  a  private  party.  Now,  in  the  instant  case 
it  appears  that  the  showing  made  to  the 
court  sitting  for  the  trial  of  the  criminal 
case  wherein  this  plaintiff  was  defendant, 
was  such  as  to  warrant  the  conclusion  that 
the  witness  Smith  was  wanted  for  identiaca- 
tion  purposes,  and  that  his  testimony  was 
material  for  the  defendant  With  full  knowl- 
edge that  such  witness  resided  in  the  state  of 
California,  the  court,  in  its  discretion,  order- 
ed that  a  subpoena  issue  for  such  witness. 
That  Smith,  upon  receipt  of  the  subpoena  ad- 
dressed to  him,  was  under  no  legal  obligation 
to  obey  the  mandate  thereof,  is  true,  as  a 
matter  of  course.  The  force  of  a  subpoena, 
as  such,  issued  out  of  a  state  court,  is  limit- 
ed at  best  to  the  territorial  limits  of  such 
state.  But  it  may  be  considered  as  a  writ- 
ing, authenticated  by  the  seal  of  the  court, 
advising  the  witness  that  his  personal  pres- 
ence is  regarded  by  the  court  as  essential  to 
the  administration  of  Justice  in  this  state, 
and  requesting  that  he  attend  and  testify  as 
a  witness.  If  he  accept  and  attend,  and  fees 
are  taxed  In  his  favor,  which  in  turn  are 
properly  certified  for  payment,  and  all  with- 
out objection,  we  see  no  reason  for  withhold- 
ing payment  thereof. 

In  what  we  have  said  foregoing  we  are  not 
to  be  considered  as  holding  that,  had  there 
been  a  motion  to  retax  the  costs,  the  court 
might  not  properly  have  refused  to  allow  the 
full  amount  of  mileage  as  claimed.  That 
question  Is  not  in  this  case.  See,  however. 
Perry  v.  Co-operative  Creamery  Co.  (decided 
at  the  present  term)  101  N.  W.  150. 

Affirmed. 


FORBES  y.  CARL. 
(Supreme  Court  of  Iowa.     Oct  22,  1904.) 

I.A.HDL0BD  AND  TENANT— ARTICIPATED   DBNIAL 
OF   POSSESSION— INJUNCTION. 

1.  A  lessee  who  is  to  take  possession  in  the 
future  cannot,  before  the  time  he  is  to  take  pos- 
session, enjoin  a  solvent  person,  who  purchased 
the  property  with  notice  of  the  lease,  from  in- 
terfering with  an  attempt  to  take  possession 
in  the  future. 


Appeal  from  District  Court,  Johnson 
County;   W.  O.  Thompson,  Judge. 

Suit  In  equity  to  enjoin  defendant  from 
Interfering  with  plaintiff  in  bis  attempt  to 
take  possession  of  and  enjoy  the  use  of  cer- 
tain property.  A  demurrer  to  the  petition 
was  sustained,  and  plaintiff  appeals.  Af- 
firmed. 

Henry  B.  Porter,  for  api)ellant  Baker  & 
Ball,  for  appellee. 

DEBMER,  a  J.  One  Kirkpatrick  by  writ- 
ten contract  leased  to  plaintiff  certain  prem- 
ises in  the  town  of  Lone  Tree  for  the  term 
of  three  years,  "to  commence  this  summer 
as  soon  as  the  building  can  be  properly  fit- 
ted np  for  a  meat  market  after  it  is  vacated 
by  J.  h.  Rawhouser,  who  now  occupies  it," 
at  the  monthly  rental  of  $13  per  month. 

It  is  alleged  in  the  petition  "that  posses- 
sion was  to  be  given  him  the  ensuing  sum- 
mer, at  a  date  fixed  by  the  removal  of  the 
then  tenant  Rawhouser,  and  that,  as  soon 
aa  this  removal  took  place,  the  owner  was 
to  put  the  rented  premises  In  condition  for 
a  meat  market  snd  permit  plaintiff  to  move 
into  the  same  such  fixtures  as  he  then  had  in 
use;  that  for  this  lease  be  was  to  pay  the 
owner  the  sum  of  f  13  per  month,  payable  In 
advance;  that  be  has  always  been  able, 
ready,  and  willing  to  fulfill  his  part  of  tlie 
agreements,  and  has  offered  the.  owner  to  do 
BO,  and  has  p^fected  his  arrangements  to 
take  and  occupy  the  building  as  contemplat- 
ed in  said  lease."  It  is  further  alleged  ttiat 
after  the  execution  of  the  lease  defendant 
purchased  the  property,  with  full  knowl- 
edge of  the  lease,  and  agreed  to  give  plain- 
tiff possession  of  the  property  thereunder; 
but  that  thereafter  he  concluded  not  to  do 
so,  and,  unless  restrained,  that  he  will  harm 
and  injure  plaintiff  l>odily  should  he  attempt 
to  take  possession;  that  defendant  stated 
that  he  intended  to  use  the  property  for  his 
own  purposes,  and  would  forcibly  prevent 
plaintiff  from  taking  possession  thereof; 
tliat  plaintiff  Intended  to  take  possession  as 
soon  as  the  previous  tenancy  had  expired, 
but  tliat  defendant  has  ordered  the  previous 
tenant  to  turn  .the  keys  of  the  building  over 
to  him  (defendant),  and  refuses  to  take  any 
steps  looking  to  the  recognition  of  plaintiff's 
leasehold  rights;  that  the  previous  tenancy 
will  expire  in  a  short  time,  and  that  unless 
plaintiff  l>e  given  the  possession  of  the  leased 
property,  he  will  have  nowhere  to  go;  that, 
should  the  defendant  take  possession,  lie 
(plalntiflT)  would  be  driven  to  a  multiplicity 
of  suits  for  damages,  trespasses,  and  eject- 
ments, be  put  to  great  expense,  and  serious- 
ly Injured  in  his  business,  the  extent  of 
which  would  be  immeasurable. 

The  petition  being  in  equity,  and  solely 
for  an  injunction,  the  demurrer  was  the  gen- 
eral equitable  one,  and  raises  the  question  of 
whether  or  not  the  bill  states  a  cause  of  ac- 
tion. It  will  be  observed  that  plaintiff  has 
never  had  the  possession  of  the  property. 
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tliat  his  contract  Is  executory  In  character, 
and  that  there  is  no  claim  that  defendant  Is 
losolTent  At  the  time  the  action  was  com- 
menced, defendant  had  done  nothing  to  In- 
terfere with  plaintiff's  rights  under  his  leas& 
Stripped  of  all  extraneous  matter,  nothing  is 
charged  against  the  defendant  except  threats 
as  to  what  he  will  do  In  the  future.  Plain- 
tiff was  not  entitled  to  the  possession  of  the 
property,  had  not  suffered  any  damage,  nor 
bad  defendant  done  anything,  except  to  state 
what  he  intended  to  do  In  the  future.  The 
action  Is  purely  equitable  In  Its  nature,  and 
will  not  lie,  unless  under  our  statutes  It  ap- 
pears that  such  relief  would  hare  been  grant- 
ed In  equity,  prior  to  the  adoption  of  the 
Code.  See  Code,  S  4354.  If  plaintiff  has  a 
plain,  speedy,  and  adequate  remedy  at  law, 
be,  of  course,  cannot  maintain  this  action. 
Defendant  was  not  trespassing  upon  the 
property  at  the  time  this  suit  was  brought 
The  entire  grayamen  of  the  charge  Is  that 
he  was  threatening  to  do  certain  things, 
which  would  not  In  and  of  themselves 
amount  to  a  trespass.  He  was  the  owner  of 
the  property,  and  he  or  his  tenant  was  en- 
titled to  the  possession  and  use  thereof ;  and 
the  altlmate  question  for  decision  Is,  may  a 
tenant  have  an  injunction  against  his  land- 
lord before  the  commencement  of  his  term, 
because  forsooth,  the  landlord  threatens  to 
deprive  him  of  possession  when,  by  the  terms 
of  his  lease,  plaintiff  may  become  entitled 
thereto?  Plaintiff  has  not  as  yet  suffered 
any  damages,  for  he  was  not,  when  this  ac- 
tion commenced,  entitled  to  possession.  Rec- 
ognizing this,  he  did  not  make  any  claim  for 
damages,  but  was  evidently  looking  ahead  to 
some  anticipated  breach  of  contract  Courts 
of  equity  are  extremely  reluctant  to  deal 
with  questions  affecting  the  possession  of 
real  estate.  Legal  remedies  are  usually  ade- 
quate (or  the  protection  of  the  parties,  and 
equity  win  not,  as  a  general  rule.  Interfere 
to  change  the  possession  from  one  to  an- 
other, or  to  transfer  it  to  one  whose  rights 
have  not  been  established  at  law.  Toledo 
R.  R.  V.  Detroit  R.  R..  61  Mich.  91,  27  N.  W. 
71.5.  Where  one  Is  already  In  possession, 
equity  will  sometimes  lend  its  aid  to  protect 
him  therein.  Ten  Byck  v.  SJoburg,  68  Iowa, 
02.";,  27  N.  W.  7K.  But  we  have  found  no 
case  which  holds  that  equity  will  Interfere 
upon  the  application  of  one  who  Is  not  In 
possession,  and  who  at  the  time  of  the  com- 
mencement of  the  action  has  no  present 
right  thereto,  to  prevent  another  from  car- 
lying  out  his  threats  not  to  give  possession 
at  the  time  that  right  accrues.  Of  course, 
mere  threats  may  sometimes  be  a  sufficient 
basis  for  an  Injunction;  but  these  threats 
must  be  of  a  wrong  which  It  Is  within  the 
power  of  a  court  of  equity  to  correct  Will 
an  injunction  Issue  at  the  instance  of  a  les- 
<ee,  not  In  possession,  against  his  lessor,  who 
threatens  not  to  give  it  to  him  at  the  time 
he  becomes  entitled  thereto?  We  have 
found  no  case  which  so  holds,  and  know  of 


no  principle  of  law  which  Justifies  such  re- 
lief. Plaintiff  argues  the  case  on  the  theory 
that  defendant  has  committed  a  trespass,  or 
Is  about  to  commit  one,  which  Is  Irreparable 
in  character;  but  the  allegations  of  the  pe- 
tition do  not  make  such  a  case.  He  has  not 
established  his  rights  at  law,  nor  docs  be  ask 
for  specific  performance  of  his  contract 
Had  he  asked  the  latter  be  would  not  have 
been  entitled  to  an  order  changing  the  pos- 
session pending  the  litigation.  This  Is  fun- 
damental. He  had  not  suffered  any  dam- 
ages at  the  time  the  action  was  commenced, 
and  did  not  ask  for  any  In  bis  petition.  The 
case  Is  simply  an  action  for  threatened 
breach  of  contract  and  to  enjoin  the  defend- 
ant from  committing  a  breach  at  some  fu- 
ture time.  Even  if  there  had  been  a  breach, 
there  are  no  sufficient  allegations  of  irrep- 
arable Injury.  If  there  be  a  future  breach, 
plaintiff  has  a  remedy  at  law  for  damages, 
or.  If  this  be  not  adequate,  he  may  perhaps 
have  specific  performance  of  his  contract 
But  If  he  adopts  the  latter  remedy,  a  pre- 
liminary injunction  will  not  lie  to  change 
the  possession  pending  trial.  There  Is  no 
equity  In  plaintiff's  bill,  and  the  trial  court 
was  right  In  dismissing  the  petition  and  In 
denying  the  temporary  writ  of  Injunction. 
Affirmed. 
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SHELBY  V.  CITY  OF  BURLINGTON  et  al. 
(Supreme  Court  of  Iowa.      Oct  24,  1904.) 

IIUNICIPAI,  OOBPOBATIORS  —  STBBICT  IMPBOVK- 
1IBNT8  —  AUTHOBITT  OT  CITT— MANNBB  OF 
PATUENT  FOB  IVPBOVBMKNTS— DI80BETIOS  OF 

crrr— BioHT  of  obnebai,  taxpateb. 

1.  Code,  (  751,  authorizing  cities  to  improve 
and  repair  their  streets,  the  expense  to  be  paid 
out  of  the  general  fund ;  section  782,  authoris- 
ing cities  to  eatablisb  grades  and  to  provide  for 
the  paving  of  streets,  to  be  paid  from  the  gen- 
eral fund  or  the  grading  fund ;  and  section 
832,  providing  that  the  costs  for  repairing  a 
street  may  be  paid  from  the  improvement  fund 
or  from  the  general  revenues — ^give  a  city  tlie 
right  to  impro'^e,  grade,  or  repair  streets,  and 
to  pay  the  expenses  thereof  out  of  the  general 
fund,  or  the  grading  fund  if  it  were  grading,  or 
the  improvement  fund  if  it  were  repairs. 

2.  The  action  of  a  city  in  providing  for  a 
street  improvement  to  be  paid  for  out  of  the 
general  fund  of  the  city  under  Code,  8  751,  may 
Be  taken  by  resolution  only,  and  the  passage  of 
an  ordinance  is  not  necessary. 

3.  A  city,  by  adopting  an  ordinance  giving  the 
city  the  control  of  streets,  and  providing  that, 
when  the  council  shall  deem  it  necessary  to  make 
any  permanent  improvement,  it  shall,  in  a  pro- 
posed resolution,  declare  the  necessity  therefor, 
stating  therein  the  kind  of  material  to  be  used, 
the  method  of  construction,  and  whether  abut- 
ting property  will  be  as.ses8ed,  and  declaring 
that  the  cost  of  a  street  improvement  except  at 
street  intersectionSj  may  be  assessed  against 
abutting  property  m  proportion  to  the  lineal 
front  feet  fronting  thereon,  and  providing  for 
paying  for  grading  out  of  the  grading  fund, 
noes  not  commit  itself  to  the  policy  of  requiring 
that  the  cost  of  public  improvements  shall  be 
paid  by  special  assessments ;  but  the  matter 
18  left  open  for  setclemeni  when  a  particular 
improvement  is  to  be  made. 

4.  Appropriation  ordiu.inces  of  a  city,  declar- 
ing that  all  expenditures  from  the  general  fund 
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shall  be  designated  by  ordinance,  that  the  gen- 
eral fund  shall  be  used  for  salaries  of  officers, 
expenses  of  fire  department,  and  repairs  of 
streets,  may  at  any  time  before  payment  be 
amended,  it  necessary,  to  meet  the  expenses  of 
a  street  improvement,  the  cost  of  which  is  to 
be  paid  out  of  the  general  fund. 

5.  Where  a  street  improvement  is  being  made 
under  a  valid  resolution  adopted  by  the  city,  a 
general  taxpayer  cannot  interfere,  whether  the 
worlc  is  repairs  or  reconstruction,  though  it  Is 
provided  that  the  cost  of  the  work  shall  be  paid 
out  of  the  general  fond. 

6.  Where  a  city  ma^  grade  its  streets  and 
pay  the  cost  thereof  either  out  of  the  grading 
fund  or  the  general  fund,  and  may  macadamise 
the  same,  and  assess  the  cost  thereof  to  the 
abutting  property,  or  pay  the  same  out  of  the 
general  fund,  a  general  taxpayer  cannot  inter- 
fere with  the  city  in  good  faith  grading  and  im- 
proving a  street,  the  cost  of  which  is  to  be  paid 
out  of  the  general  fund. 

7.  Where  a  city  and  the  property  owners  af- 
fected by  a  proposed  street  improvement  in 
good  faith  agree  on  the  amount  to  be  paid  by 
the  city  to  the  owners  as  damages  to  their 
property,  there  is  no  need  of  submitting  the 
matter  of  damages  to  the  tribunal  created  by  the 
statute  for  appraising  damages  in  such  cases, 
and  an  individual  taxpayer  cannot  intervene 
in  such  a  controversy. 

8.  A  city  and  owners  of  property  abutting  on 
a  street  entered  into  an  agreement  for  the  im- 
provement of  the  street.  The  owners  surren- 
dered their  rights  to  damages  resulting  fom 
the  improvement,  and  they  were  relieved  from 
special  assessments,  the  city  agreeing  to  pay  for 
the  cost  of  the  improvement  oat  of  the  general 
fund.  The  owners  had  paid  once,  and  probably 
twice,  for  the  improvement  of  the  street  Heid, 
that  the  agreement  was  not  inequit&ble,  and 
did  not  authorize  a  general  taxpayer  to  inter- 
fere, and  prevent  the  city  from  paying  the  cost 
of  toe  Improvement  out  of  the  general  fund. 

Appeal  from  District  Court,  Des  Moinea 
County;   W.  S.  Wlthrow,  Judge. 

Suit  In  equity  to  enjoin  the  defendants, 
tbe  city  and  its  officers,  from  improving  a 
street  at  the  expense  of  the  city,  from  pay- 
ing for  the  same  out  of  the  general  fund, 
from  constructing  the  Improvement  below 
the  established  grade,  from  using  any  war- 
rants for  paying  the  expenses  of  the  Im- 
provement, and  for  other  equitable  relief. 
The  trial  court  denied  the  ■  prayer  of  the 
petition,  and  plaintiff  appeals.    Affirmed. 

A.  M.  Antrobus,  for  appellant  La  Monte 
Cowles,    for   appellees. 

DEEMER,  C.  3.  In  the  year  1902  tbe 
city  council  of  the  defendant  city  by  resolu- 
tion decided  to  repair  or  improve  what  is 
icnown  as  "Columbia  Street."  This  resolu- 
tion was  to  the  effect  that  the  street  com- 
missioner repair  the  street  from  Fourth  to 
Seventh  streets,  according  to  plans  In  the 
city  engineer's  office,  and  according  to  bis 
directions.  These  plans  showed  that  tbe 
street  was  originally  80  feet  wide,  56  of 
which  bad  been  Improved  by  being  guttered 
and  macadamized.  Under  the  city  engineer's 
plans  the  traveled  part  of  the  street  was  to 
be  reduced  to  30  and  34  feet.  Instead  of  56. 
As  originally  Improved,  the  street  was  not 
level,  but,  being  on  a  side  bill.  It  Inclined 
quite  a  little  from  one  side  to  the  other,  and 


ou  account  thereof,  and  of  the  poor  gutter- 
ing, bad  washed  out,  and  become  very  rough 
and  uneven.  By  tbe  city  engineer's  plans, 
the  street  was  to  be  made  level,  which 
would  necessitate  a  cut  on  the  north  side 
of  from  6  to  more  than  2i  inches  In  front 
of  some  of  tbe  abutting  property.  On  the 
south  side  there  were  to  be  fills  and  cuts, 
the  fills  to  be  from  9  inches  down  to  notli- 
Ing,  and  tbe  cuts  from  11  down  to  nothing. 
While  these  cuts  and  fills  were  to  be  made, 
there  were  to  be  12  Inches  of  macadam  laid 
on  the  street,  which  would  reduce  tbe  ac- 
tual cuts  by  that  amount,  and  also  Increase 
tbe  fills  on  tbe  south  side  of  the  street.  In 
order  to  avoid  difficulties  with  the  property 
owners  on  the  north  aide  of  tbe  street,  where 
tbe  heaviest  cuts  were  to  be  made,  it  was 
agreed  between  them  and  tbe  city  council 
that  they,  the  property  owners,  should  pay 
In  proportion  to  front  footage  for  a  cement 
curb  and  gutter  at  the  rate  of  55  cents  per 
running  foot;  the  work  to  be  done  according 
to  tbe  plans  of  the  city  engineer;  and  that 
no  change  other  ^an  that  shown  on  the 
englneer'a  blue  print  should  be  made  in  the 
grade  of  the  street  It  was  also  contem- 
plated and  agreed  that  the  old  macadaiti  on 
the  street,  to  the  extent  necessary  to  do  tbe 
requisite  grading,  should  be  removed,  and 
afterwards  replaced  so  far  as  practicable, 
and  tbe  macadam  so  left  as  to  be  12  inches, 
more  or  less,  In  thickness  after  being  prop- 
erly rolled.  Tbe  property  owners  were,  as 
we  have  said,  to  pay  for  a  cement  curb  and 
gutter,  and  to  waive  all  claims  for  damages, 
and  the  city  was  to  pay  all  other  expenses 
out  of  the  general  fund.  It  seems  that  tbe 
grade  of  this  street  was  fixed  by  two  ordi- 
nances, one  passed  in  the  year  l^Sl,  and  the 
other  in  the  year  1859;  and  that  It  was 
macadamized,  curbed,  and  guttered  In  ac- 
cord with  this  grade,  and  the  cost  thereof 
assessed  against  abutting  property  owners. 

Under  the  resolution  of  tbe  city  council 
tbe  Improvement  of  the  street  was  com- 
menced, and  the  work  was  nearly  completed 
when  this  action  was  commenced,  and  the 
property  owners  had  paid  for  the  cement 
curb  and  gutter  according  to  their  agree- 
ment In  the  year  1898  the  city  proposed  m 
plan  for  the  improvement  of  this  street 
which  was  very  objectionable  to  the  prop- 
erty owners.  In  that  It  Involved  cutting  down 
the  entire  surface  of  the  street  and  lower- 
ing the  sidewalk  grade  in  such  a  manner  as 
to  greatly  damage  and  Injure  them.  The 
plan  under  which  It  was  finally  Improved 
was  tbe  result  of  a  compromise,  to  which, 
as  we  understand  It,  Mr.  Crapo,  whom  plain- 
tiff represents,  assented.  It  comprehended 
the  flattening  of  the  transverse  line  of  the 
street  the  narrowing  of  the  macadamized 
portion  to  an  average  of  about  32  feet;  the 
widening  of  the  parking  to  an  average  of 
about  23  feet,  with  no  disturbance  of  the 
sidewalks  or  the  surface  of  the  ground  at 
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the  lot  lines,  and  no  interfeience  with  the 
means  of  Ingress  or  egress  to  the  properties 
on  the  north  side  of  the  street  Plaintiff 
bronght  this  action*  to  restrain  the  city  from 
paying  any  part  of  the  cost  of  the  improve- 
ment out  of  the  general  funds  of  the  city. 
He  did  not  own  any  property  on  Columbia 
street,  nor  does  It  appear  that  he  has  ever 
been  especially  assessed  for  street  improve- 
ments in  front  of  his  property.  The  action 
was  tried  in  the  lower  court  before  his 
death,  and  on  the  witness  stand  he  practical- 
ly conceded  that  he  bad  no  objection  wliat- 
ever  to  the  manner  of  the  improvement  of 
Oolumbia  street,  bat  that  he  did  object  to 
the  city's  paying  for  it  out  of  the  general 
fund.  There  can  be  no  doubt,  under  the  evi- 
dence, tliat  he  knew  of  the  agreement  with 
the  abutting  property  owners,  and  that  he 
eaw  the  worlc  as  it  was  being  done,  and 
made  no  objection  thereto.  He  did  appear, 
however,  before  the  city  council,  and  oth 
Jected  to  paying  any  part  of  the  expense 
thereof  out  of  the  general  fund.  In  com- 
mencing tliis  suit  be  alleged  that  the  im- 
provement of  the  street  was  in  no  sense  the 
repair  of  the  original  improvement;  that  the 
improvement  is  a  reconstruction  of  the  street, 
the  cost  of  which,  under  the  laws  of  the 
state  and  the  ordinances  of  the  city,  should 
be  assessed  against  th6  abutting  property; 
that  the  improvement,  when  completed, 
would  be  below  the  established  grade;  that 
the  city  liad  no  authority  to  so  improve  any 
street,  and  to  pay  for  the  same  out  of  any 
of  Its  revenues;  and  that  in  no  event  could 
tile  city  pay  for  this  improvement  out  of  its 
general  funds. 

On  tills  appeal  plaintifl'B  counsel  frankly 
concede  that,  if  the  work  is  one  of  repair, 
rather  than  of  reconstruction,  he  has  no 
case.  But  he  contends  that  the  work  was 
of  reconstruction,  and  that  under  the  law 
and  the  ordinances  of  the  city  there  is  and 
was  no  authority  for  paying  the  expense 
thereof  out  of  the  general  funds.  He  fur- 
ther contends  that  the  city  had  no  power 
or  authority  to  make  the  improvement  be- 
k>w  the  established  grade,  and  to  charge  the 
expense  thereof  to  the  general  taxpayers; 
that  it  could  not  change  the  grade  except  by 
ordinance;  and  that  there  was  no  ordinance 
changing  the  grade  from  that  established  by 
the  ordinances  of  1854  and  1859.  He  fur- 
ther argues  that  the  abutting  property  own- 
era  could  not  make  an  agreement  with  the 
city,  with  reference  to  change  in  grade, 
which  would  bind  the  general  taxpayers. 
Further  claim  is  made  that  the  work  was 
not  let  to  the  lowest  bidder,  but,  as  that 
Issue  was  not  made  by  the  pleadings,  we 
shall  not  consider  it.  Lastly,  he  claims  that, 
as  the  city  has  made  some  street  improve- 
ments at  the  expense  of  abutting  property 
owners,  that  fixed  its  policy,  and  that  it 
could  not  thereafter  improve,  and  pay  the 
expense  thereof  out  of  the  general  funds, 
These  are  all  the  points  made  by  appellant, 


and  to  such  of  them  as  seem  worthy  we  shall 
now   turn   our   attention. 

1.  tJnder  the  law  in  force  when  the  resolu- 
tion in  this  case  was  passed  and  the  con- 
tract let,  cities  had  power  to  Improve  *and 
repair  streets,  and  it  was  provided  that  the 
expense  of  such  repairs  and  improvements 
might  tie  paid  out  of  the  general  funds  of 
the  city.  Code,  §  751.  They  also  had  pow- 
er to  establish  grades  and  to  provide  -for  the 
grading  of  streets  to  tie  paid  from  the  gen- 
eral fund  or  the  grading  fund.  Section  782. 
AJid  it  was  also  provided  that  the  repair  of 
any  street  improvement  might  he  paid  from 
the  dty  improvement  fund  or  from  the  gen- 
eral revenues  of  the  city.  Section  832.  Un- 
der these  sections  it  is  clear  that  the  city  had 
the  right  to  improve,  grade,  or  repair  streets, 
and  to  pay  the  expense  thereof  out  of  the  gen- 
eral fund,  the  grading  fund.  If  it  were  grad- 
ing, or  the  improvement  fimd,  if  it  were  re- 
pairs. Recognizing  the  force  of  this,  appel- 
lant's counsel  say  that  the  city  could  not  ex- 
ercise the  power  by  resolution;  and  that,  in 
any  event,  it  bad  elected  by  the  passage  of  an 
ordinance  not  to  pay  out  of  the  general 
fund,  or  in  any  other  manner  than  by  as- 
sessing the  cost  thereof  to  abutting  property 
owners.  Reliance  is  placed  upon  these  quo- 
tations from  the  ordinances  of  the  city:  "All 
expenditures  from  the  general  fund  shall  be 
designated  by  ordinance."  "The  general 
fund,  in  addition  to  such  purposes  as  may  by 
ordinance  be  designated  from  time  to  time, 
shall  be  used  for  *  *  *  salaries  of  of- 
ficers, •  •  ♦  ■  expense  of  fire  department, 
•  •  *  repairs  of  streets,  alleys  and  public 
grounds:  •  •  •  provided  that  repairs 
made  under  contract  shall  requhre  a  special 
appropriation  ♦  ♦  •  for  incidental  cur- 
rent expenses,  including  repairs,  •  •  • 
and  all  current  expenses  not  otherwise  pro- 
vided for,  •  *  •  for  expenses  of  police 
court"  Another  ordinance,  known  as  "No. 
50,"  gave  the  city  the  control  of  streets  and 
highways,  and  provided  that:  "Whenever  the 
city  council  shall  deem  it  advisable  or  nec- 
essary to  make  or  construct  any  permanent 
improvement  or  sewer  in  or  on  any  street, 
alley,  lane,  highway  or  avenue,  by  improv- 
ing, paving,  curbing,  guttering,  gravelling,  or 
macadamizing,  or  any  reconstruction  of  any 
street  improvement,  or  sewer,  it  shall  in  a 
proposed  resolution  declare  the  necessity  or 
advisability,  stating  in  said  resolution  the 
kind  of  material  used  and  the  method  of  con- 
struction, and  whether  abutting  property  will 
be  assessed."  The  ordinance  further  pro- 
vided in  another  section  that  the  cost  except 
at  street  intersections,  etc.,  might  be  assessed 
against  the  abutting  property,  in  proportion 
to  the  lineal  front  feet  fronting  thereon. 
Another  section  provided  for  paying  for  grad- 
ing out  of  the  grading  fund.  The  argument 
as  we  understand  it  Is  that  while  the  city 
might,  under  section  751  et  seq.  of  the  Code, 
at  its  option,  have  made  the  improvement  in 
question,  and  paid  for  it  out  of  the  general 
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fund,  yet  It  could  only,  do  so  by  ordinance; 
and  that,  having  passed  the  ordinances  to 
which  we  have  Just  referred,  It  evinced  an 
eleatlon  to  tax  the  expense  of  such  improve- 
ments against  the  abutting  property ;  and  that 
the  resolution  in  this  matter  was  and  is  of  no 
validity.  The  first  question  wtiich  arises  in 
this  connection  is  the  necessity  of  a  formal 
ordinance  for  the  improvement  and  repair 
of  a  street  Is  such  action  necessary  before 
a  particular  street  may  be  improved  or  re- 
paired? We  think  not  The  Legislature  hav- 
ing given  the  power,  and  there  being  no 
purpose  of  assessing  the  cost  against  abut- 
ting property,  we  tliink  the  act  is  so  large- 
ly ministerial  In  character,  so  evidently  in- 
tended for  the  special  occasion,  so  largely 
declaratory  simply  of  the  will  of  the  cor- 
poration, that  the  act  need  not  be  evidenced 
by  a  formal  ordinance.  A  resolution,  duly 
passed,  is  in  itself  sufiSclent  There  was  no 
thought  of  adopting  a  permanent  policy  in 
passing  this  resolution.  It  had  reference  to 
a  special  situation,  and  was  declaratory  of 
the  will  of  the  city  council  in  a  given  mat- 
ter, and  was  largely  ministerial  in  character. 
It  was  simply  a  carrying  out  in  the  par- 
ticular instance  of  a  power  expressly  granted 
by  the  Legislature,  and  was  in  no  sense 
legislative  in  character.  In  such  cases  an 
ordinance  Is  not  generally  necessary.  Chi- 
cago  &  N.  P.  R.  Co.  v.  Chicago,  174  111.  439, 
51  N.  B.  596;  State  v.  Jersey  City,  27  N.  J. 
Law,  493;  Citizens'  Gas  Co.  v.  Elwood,  114 
Ind.  336, 16  N.  E.  624;  Alma  v.  Guaranty  Co., 
19  U.  S.  App.  622,  60  Fed.  203,  8  a  Q  A. 
564.  See,  also,  Cascaden  v.  Waterloo,  106 
Iowa,  673,  77  N.  W.  333,  where  all  our  pre- 
vious cases  are  reviewed.  Ordinance  No.  50, 
to  which  we  have  referred,  does  not  commit 
the  city  to  the  policy  of  special  assessments 
in  all  cases.  That  matter  is  expressly  left 
ojien,  by  the  ordinance  Itself,  for  settlement 
when  the  particular  improvement  is  to  be 
made.  Moreover,  this  ordinance  in  itself 
gives  the  city  the  advantages  of  all  statutes 
with  reference  to  street  improvements,  if 
anj»  such  were  necessary,  and  provides  that 
the  particular  improvement  may  be  made  by 
resolution,  which  shall  state  whether  or  not 
the  abutting  property  Is  to  be  assessed.  As 
to  the  appropriation  ordinances,  these  may 
at  any  time  before  payment  be  amended, 
if  necessary,  to  meet  the  expenses  of  this 
improvement  When  the  action  was  brought, 
the  time  for  payment  had  not  arrived,  and 
there  was  no  threat  to  pay  contrary  to  the 
appropriation  ordinances.  The  city  could 
proceed  with  its  work  under  the  resolution, 
and  plaintiff  could  not  stop  it  for  the  rea- 
son that  there  was  no  appropriation  ordi- 
nance authorizing  the  payment  of  the  money 
for  the  work.  We  do  not  care  to  go  Into  the 
question  as  to  whether  the  work  was  repair 
or  reconstruction.  Whatever  else  It  may 
have  been,  it  was  certainly  an  improvement 
of  the  street  which  the  city  had  the  right 
to  make;    and,  as  it  was  doing  it  under  a 


valid  resolution,   plaintiff  had  no  right  to 
interfere  on  this  ground. 

2.  As  to  the  change  in  the  grade  of  the 
street,  plaintiff  knew  all  about  the  proposed 
improvement  consented  to  it  and  stood  by 
without  objection  as  the  work  progressed. 
He  is  hardly  in  position  to  make  any  com- 
plaint on  this  score.  But  we  find  the  old 
ordinances  which  purport  to  establish  the 
grade  decidedly  incomplete  and  unsatisfac- 
tory. One  fixes  it  at  so  many  feet  in  the  cen- 
ter of  the  street  from  a  certain  datum  line; 
and  the  other  "as  approved  by  the  city  coun- 
cil by  laying  curbing  and  guttering  along  the 
street"  Just  where  these  lines  were  is  not 
shown.  True,  we  know  what  the  natural 
surface  of  the  ground  was  when  this  improve- 
ment was  projected  from  the  engineer's  blue 
prints,  but  we  do  not  know  where  the  grade 
lines  are  as  established  by  these  grade  or- 
dinances. Defendant,  in  its  answer,  admits 
a  change  of  grade  on  the  north  line  of  the 
street  but  plaintiff.  In  his  petition,  concedes 
that  there  was  to  be  practically  no  change 
on  the  south  side.  All  agree  there  was  no 
actual  change  at  the  lot  lines,  the  sidewalk 
line,  or  in  the  parking,  as  we  understand  it 
The  truth,  as  we  gather  it  Is  that  the  city 
endeavored  to  level  up  the  street  by  flattening 
it  out.  This  It  had- a  right  to  do  under  the 
ordinance  of  1859,  which  was  the  last  one  on 
the  subject,  and  which  fixed  the  grade  at 
the  center  of  the  street  only.  When  so  fixed, 
if  a  grade  at  all,  it  must  fix  the  curb  grades 
by  relation  with  reference  to  approved  meth- 
ods of  street  construction.  That  is  to  say, 
the  street  should  be  nearly  level  transverse- 
ly; and,  so  long  as  the  center  is  not  chan- 
ged, and  there  is  no  departure  from  approved 
methods  of  street  Improvement,  property  own- 
ers m^y  not  complain.  There  is  absolutely 
no  showing  that  the  grade  in  the  center  of 
the  street  has  been  changed  in  the  slightest 
particular.  The  last  ordinance  Is  the  one  to 
which  we  must,  of  course,  refer,  as  that  ipso 
facto  repealed  the  former  one  Moreover, 
there  is  no  showing  as  to  where'  the  curbing 
and  guttering  was  which  is  referred  to  in  the 
ordinance  of  1854.  So  that  there  is  no  evi- 
dence of  any  material  change  in  the  establish- 
ed grade.  But,  supix>se  there  was  a  cutting 
down  of  the  north  side  of  the  street  in  order 
to  make  it  level  transversely,  who  may  com- 
plaUi  of  it?  Surely  not  a  general  taxpayer, 
who  knew  of  and  assented  to  it  The  city  had 
the  right  to  grade  and  to  pay  the  cost  thereof 
either  out  of  the  grading  or  the  general  fund. 
It  also  had  the  right  to  macadamize  the  street 
and  to  either  specially  assess  the  cost  thereof 
to  the  abutting  property  or  to  pay  out  of  the 
general  fund.  The  property  owner  alone 
may,  as  it  seems  to  us,  complain  of  this  cut- 
ting. When  he  Is  satisfied,  the  general  tax- 
payer has  no  cause  for  complaint  The  city 
council  stands  as  his  representative,  and  in 
the  absence  of  fraud  or  flagrant  mismanage- 
ment its  action  is  binding  upon  each  and  ev- 
ery individual  citizen.    If  this  were  not  true. 
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eontentioos  Individuals  might  Intervene,  and 
■top  eveiy  proposed  Improvement  by  city 
officials. 

Bat  it  is  argned  that  the  matter  of  dam- 
ages to  these  property  owners  ahoald  have 
been  submitted  to  a  tribunal  selected  In  the 
maimer  iwlnted  out  by  statute  for  apprais- 
ing such  awards.  There  are  several  answers 
to  this.  First  There  Is  no  need  for  such  a 
tribunal  when  the  parties  in  good  faith  agree 
on  the  amount  to  t>e  paid.  The  city  council, 
as  we  have  said,  represents  each  and  every 
taxpayer  In  these  matters.  The  individual 
taxpayer  could  not  intervene  in  such  a  con- 
troversy if  he  would.  Doubtless  courts  would 
intervene  to  prevent  fraud  or  gross  mis- 
management, bnt  nothing  of  that  kind  is 
changed  or  shown.  Second.  These  owners 
were  not  allowed  any  damages.  They  wero 
rellered  of  special  assessments,  it  is  true,  for 
tbe  new  macadam  which  was  to  be  used  and 
tbe  expense  of  laying  the  same ;  bnt  as  they 
had  once,  and  probably  twice,  paid  for  the 
improvement  of  the  street,  there  was  no  In- 
pquity  in  this.  Moreover,  the  entire  improve- 
ment was  made  pursuant  to  a  valid  agree- 
ment between  the  city  officials  and  the  prop- 
er!; owners  for  tbe  purpose  of  getting  as  good 
a  street  as  possible  with  as  little  damage  to 
tbe  property  owners  as  tbe  circumstances 
wonld  warrant  Mr.  Crapo  agreed  to  these 
plans,  saw  the  work  going  on,  and  made  no 
objection  until  he  found  tliat  tbe  cost  was 
to  be  paid  out  of  the  general  funds.  This 
was  hi  sole  complaint  and,  although  he 
Imew  of  the  agreement  with  the  property 
onuers,  he  kept  his  own  counsel  until  after 
the  work  was  nearly  completed.  There  is, 
perhaps,  a  measure  of  equity,  if  nothing 
more.  In  his  claim  that  he  should  not  pay  the 
cost  of  improving  the  street  in  front  of  his 
own  property  through  special  assessments, 
and  at  the  same  time  bear  a  part  of  tbe  bar- 
dens  of  paying  for  other  street  improvements 
paid  out  of  tbe  general  fund,  to  which  lie 
was  a  contributor.  However,  It  does  not  ap- 
pear that  he  has  heretofore  paid  any  special 
assessments  himselt,  nor  that  he  will  be 
compelled  to  do  so  in  the  future.  Moreover, 
tbe  Legislature  has  seen  flt  to  repose  this 
matter  with  the  city  councils,  and  to  leave 
it  optional  with  them  as  to  bow  tbe  cost  of 
street  Improvements  shall  be  met  Appel- 
lant's argument,  carried  to  Its  logical  end, 
would  tie  tbe  hands  of  the  Legislature  for 
all  time.  That  Is  to  say,  having  adopted  the 
theory  of  special  assessments,  it  could  never 
depart  therefrom;  and,  vice  versa,  if  It  au- 
thorized payment  for  street  improvements 
out  of  the  general  city  funds,  it  could  never 
resort  to  special  assessments.  This,  of 
course,  cannot  be  the  law.  We  need  not  de- 
termine whether  a  city  council  Is  bound  by 
an  election  once  made  by  it  under  the  stat- 
utes, for  that  question  does  not  arise  here, 
there  being  no  facts  upon  wlilch  to  base  any 
(uch  proposition. 

There  is  no  evidence  that  the  property  own- 


era  were  paid  any  damages.  They  simply 
waived  all  claims  thereto,  and  the  city  un- 
dertook to  improve  the  street,  and  to  pay  for 
it  out  of  tbe  general  funds.  This  it  clearly 
had  a  right  to  do. 

Our  conclusions  on  the  entire  case  find 
support  in  the  following  among  other  cases: 
Wilbur  V.  Ft  Dodge  (Iowa)  05  N.  W.  186; 
Reilly  V.  Ft  Dodge  aowa)  92  N.  W.  887; 
Duncombe  v.  Ft  Dodge,  88  Iowa,  281 ;  City 
of  Burlington  v.  Gilbert  31  Iowa,  3.')6 :  Pres- 
ton v.  Cedar  Rapids  (Iowa)  63  N.  W.  577. 

The  decree  dismissing  the  petition  is  af- 
firmed. 


STUTSMAN  et  al.  t.  SHARPLESS. 
(Supreme  Court  of  Iowa.     Oct  24,  1904.) 

WILLS — COSTBST-^riiSTAlCEHTABT  CAPACITY  — 
KVIDENCE— WITNESSES  — CROSS-EXAIIINATION 
— INSTBUCriOWS  —  APPEAL  —  JUDGMENT— EN- 
TBT  NUNC  PBO  TUNC  —  TIME  —  WAIVES  OF 
BIGHT— SUCCESSIVE  APPEALS. 

1.  Where  a  first  appeal  is  dismissed,  a  second 
appeal  may  be  taken  if  perfected  within  the 
time  fixed  by  statute. 

2.  Since  an  appeal  cannot  be  taken  from  a 
Jadgment  until  the  judgment  is  actually  spread 
or  the  records  of  the  court,  an  appeal  tal<en 
within  6  months  from  the  date  a  judgment  en- 
tered nunc  pro  tunc  was  actually  recorded  was 
in  time,  though  it  was  not  taken  until  nearly 
18  months  bad  expired  from  tbe  date  of  the 
return  of  the  verdict  and  the  date  as  of  which 
the  judgment  was  entered. 

3.  Where,  in  a  will  contest,  the  due  execution 
of  a  former  will  was  not  in  issue,  and  tbe  parties 
stipulated  that  the  only  issue  to  be  tried  in  such 
contest  was  whether  deceased  had  testamentary 
capacity  at  the  date  he  made  the  will  in  con- 
test, and  tbe  fltst  will  was  neither  introduced  in 
evidence  nor  was  any  proof  of  its  execution  of- 
fered in  the  contest  proceedings,  the  fact  that 
contestant  did  not  appeal  from  an  order  or 
judgment  admitting  the  former  will  to  probate 
after  the  latter  will  bad  been  held  invalid  in  tbe 
contest  proceedings,  but  before  the  judgment 
therein  was  entered,  did  not  preclude  contestants 
from  appealing  from  the  judgment  in  tbe  con- 
test proceedings  within  the  time  provided  by  law 
after  the  judgment  therein  was  spread  on  the 
records. 

4.  Where,  after  an  adverse  judgment  in  a  will 
contest,  the  guardian  of  minor  proponents  pre- 
sented his  claim  for  Services  in  the  contest  to 
tbe  court,  which  claim  was  settled  by  the  ex- 
ecutors appointed  under  a  former  will  admitted 
to  probate,  tbe  presentation  and  settlement  of 
sncn  claim  did  not  estop  tbe  wards  from  appeal- 
ins  from  tbe  jadgment  denying  probate  of  the 
wul  in  contest 

5.  On  the  issue  of  testamentary  capacity,  wit- 
nesses who  have  enjoyed  adequate  opportunity 
to  observe  deceased's  capacity,  and  have  first 
indicated  some  facts  which  tend  to  support  an 
opinion  that  he  was  of  unsound  mind,  are  en- 
titled to  give  such  opinion. 

6.  Where,  on  the  direct  examination  of  a  wit- 
ness in  a  will  contest,  no  reference  was  made  to 
any  conversation  with  deceased  concerning  the 
making  of  the  will,  which  was  only  referred  to 
in  cross-examination,  without  objection,  it  was 
error  for  the  court  to  permit  the  witness  to  be 
asked  on  recross-examination,  over  proponent's 
objection,  a  series  of  interrogatories  carrying 
the  intimation  that  witness  had  pressed  in- 
quiries upon  deceased,  when  he  was  in  a  fpohie 
condition,  concerning  the  making  of  bis  will. 
and  that  her  affections  for  deceased,  who  bad 
reared  her.  were  merely  mercenary. 
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7.  Though  a  will  ia  assailed  as  unreasonable 
and  unjust,  evidence  of  a  mere  expectancy,  con- 
sistinr  of  the  value  of  the  estate  of  proponent's 
grandfather,  living  in  another  state,  was  incom- 
petent 

8.  Where  testator  devised  a  large  part  of  his 
estate  to  certain  minor  children  who  were  in 
the  care  of  their  mother,  and  the  will  was  as- 
sailed as  unreasonable  and  unjust,  evidence  of 
the  mother's  means  to  provide  for  snch  children 
was  admissible. 

9.  Where  testator  made  a  will,  which  was  con- 
tested on  the  eroand  of  want  of  testamentary 
capacity,  by  which  he  left  a  large  part  of  his 
estate  to  certain  infant  children,  proof  that  the 
title  to  testator's  homestead  was  in  contestant, 
who  was  testator's  widow  and  that  she  owned  80 
acres  of  other  land  valued  at  $3,000,  was  admis- 
sible. 

10.  An  instruction,  in  a  will  contest  for  want 
of  testamentary  capacity,  permitting  the  jury 
to  say  what  facts  were  material  in  securing  the 
opinion  of  medical  experts  in  answers  to  hy- 
pothetical questions,  and  to  what  extent  a  va- 
riance in  the  facts  hypothesized  would  liave 
changed  his  opinion,  was  error. 

Appeal  from  District  Court,  Johnson  Conn- 
ty;  M.  J.  Wade,  Judge. 

Tbe  jury  found  that  deceased  was  of  un- 
sound mind  when  he  executed  a  paper  pur- 
porting to  be  his  last  will.  From  Judgment 
thereon,  proponents  appeal.     Reversed. 

Dutcher  &  Davis,  for  appellants.  Bemley 
Sc  Ney,  for  appellee. 


LADD,  J.  Samuel  Sharpless  was  bom  In 
1822,  and  married  the  contestant,  then  a  wid- 
ow, in  1857.  Shortly  afterwards  hlB  mother 
came  to  live  with  them,  bringing  with  her 
a  grandchild  two  years  old,  the  daughter  of 
deceased's  only  slater.  This  child  continued 
In  the  family,  after  tbe  grandmother's  death, 
until  1881,  when  she  was  married,  and  to 
ber  was  bom  Charlotte  Sharpless  Stutsman, 
May  12,  1897,  and  Jean  Elizabeth  Stutsman, 
May  20,  1900.  Samuel  died  June  6,  1901. 
Two  wills  were  filed  for  probate,  one,  exe- 
cuted In  1868,  leaving  all  his  property  to  bis 
widow,  and  the  other,  executed  in  1901,  giv- 
ing ber  tbe  use  of  It  for  life,  with  the  re- 
mainder to  tbe  children  of  Mrs.  Stutsman, 
save  a  legacy  to  a  supposed  namesake.  Tbe 
widow  objected  to  probating  tbe  last  will,  on 
tbe  ground  of  tbe  alleged  incapacity  of  the 
testator.  Charles  M.  Dutcher  was  appointed 
guardian  ad  litem  for  tbe  children,  and  a 
trial  was  bad  which  resulted  in  a  verdict 
for  tbe  contestant  December  6,  1901.  A  mo- 
tion for  new  trial  was  filed  and  then  with- 
drawn. On  tbe  lOtb  day  of  tbe  same  month 
tbe  court  entered  an  order  admitting  the  will 
of  1868  to  probate,  and  appointed  executors 
thereunder.  Tbe  proponents  perfected  an  ap- 
peal December  12,  1901,  but  this  was  dis- 
missed by  this  court  on  the  ground  that  no 
judgment  had  been  entered  on  tbe  verdict. 
On  December  81,  1902,  appellants  requested 
tbe  district  court  to  enter  judgment  as  of 
December  10,  1901,  rejecting  tbe  will  of 
1001,  In  order  to  enable  them  to  appeal,  and 
this  motion  was  sustained,  notwithstanding 
objection  interiwseU  by  contestant    The  pro- 


ponents again  perfected  an  appeal  June  5, 
1903. 

1.  Appellee  moves  to  dismiss  the  last  ap- 
peal on  the  grounds  that  a  second  appeal  can- 
not be  taken  in  tbe  same  case,  and  that,  as 
tbe  guardian  ad  litem  of  proponents  claimed 
and  received  compensation  from  tbe  execu- 
tors of  tbe  will  of  1808,  tbe  proponents  are 
estopped  from  prosecuting  this  appeal.  That 
a  second  appeal  cannot  be  taken  while  tbe 
first  is  pending  Is  evident,  for  the  cause  Is 
then  before  the  Supreme  Court  for  consid- 
eration. Newbury  v.  Getcbell  &  Martin  Lom- 
ber  Co.,  106  Iowa,  140,  7«  N.  W.  814.  But 
after  that  has  been  dismissed  on  motion  of 
appellant  tbe  Judgment  In  the  district  court 
stands  precisely  as  before,  and  Is  subject  to 
review  If  the  second  appeal  la  perfected  with- 
in the  time  fixed  by  statute.  Oroendyke  v. 
Musgrave,  123  Iowa,  535,  99  K.  W.  144.  Here 
the  second  appeal  was  perfected  within  6 
months  of  tbe  entry  of  tbe  nunc  pro  tunc 
Judgment,  but  not  until  nearly  IS  months 
after  the  return  of  the  verdict  and  tbe  date 
as  of  which  tbe  Judgment  nunc  pro  tunc  was 
entered,  and  it  Is  argued  that  this  was  not 
In  time.  In  Callanan  v.  Votruba,  104  Iowa, 
672,  74  N.  W.  13,  40  L.  a  A.  878,  65  At&. 
St  Rep.  538,  we  held  that  there  is  no  Judg- 
ment until  that  rendered  is  actually  spread 
upon  tbe  records  of  the  court,  and  in  Ken- 
nedy T.  Citizens'  Nat  Bank,  119  Iowa,  123, 
93  N.  W.  71,  that  appeal  may  not  be  taken 
from  tbe  mere  order  for  Judgement  by  tbe 
judge  not  entered  of  record.  In  Carter  v. 
Sherman,  63  Iowa,  689,  16  N.  W.  707,  the 
parties  agreed  that  Judgment  might  be  en- 
tered In  vacation  as  of  the  September,  1882, 
term  of  court,  which  adjourned  during  that 
month.  The  decision  was  not  made  until  De- 
cember 19tb  of  tbe  same  year,  and  tbe  court 
held  that  tbe  time  within  which  an  appeal 
might  be  taken  should  be  computed  from  tbe 
actual  entry  of  the  Judgment  rather  than 
from  the  date  as  of  which  it  was  rendered. 
In  principle  these  decisions  are  controlling, 
for  in  effect  they  lay  down  tbe  rale  that  tbt 
period  within  which  an  appeal  may  be  taken 
begins  to  run  from  the  entry  of  the  Judg- 
ment of  record,  regardless  of  when  announced 
orally  or  in  writing  by  tbe  Judge,  for  un- 
til then  there  Is  no  Judgment  from  which  an 
appeal  may  be  taken.  For  some  purposes 
the  Judgment  may  relate  back,  may  be  now 
as  of  then,  but  not  In  respect  to  procedure  es- 
sential to  secure  a  review,  else  a  mere  min- 
isterial officer  of  tbe  court,  by  omitting  to 
make  the  proper  entry,  might  defeat  tbe 
right  of  an  nppeal  entirely.  As  directly  In 
point,  see  Andrews'  Adm'r  t.  Branch  Bank 
at  Mobile,  10  Ala.  375 ;  In  re  Fifteenth  Ave- 
nue Extension,  54  Cal.  179;  Coon  v.  Orand 
Lodge,  etc.  (Cal.)  18  Pac.  384.  Johnson  v. 
Smith,  14  Tex.  412.  The  appeal  was  In  time. 
But  it  Is  said  that  the  entry  In  December. 
1901,  admitting  the  will  of  1868  to  probate, 
was  an  order  or  judgment  from  which  the 
appeal  might  and  should  have  been  taken.    A 
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sufficient  answer  Is  tbat  tbe  due  execution 
of  tbat  will  was  not  an  issue  in  the  case. 
True,  Mrs.  Sharpless  alleged  its  existence  as 
a  basis  of  ber  objections,  but  as  deceased  was 
cbildless  she  was  interested  to  tbe  extent 
of  one-sixth  of  the  estate,  regardless  of  that 

.will,  and,  doubtless  for  this  reason,  tbe  par- 
ties stipulated  tbat  the  only  issue  to  be 
tried  was  whether  deceased  was  of  sound 
and  disposing  mind  May  11,  1001,  the  date  of 
tlie  last  will.  See  In  re  Fallon's  Will,  107 
Iowa,  120,  77  N.  W.  575.  The  first  will  was 
not  even  Introduced  in  evidence,  nor  was 
proof  of  its  execution  offered.  Before  it 
conld  be  admitted  to  probate,  other  evidence 
must  have  been  received.  Whether  deceased 
was  of  sound  mind  when  be  executed  the 

•  will  of  1901  being  the  only  issue,  an  order  In 
another  matter  upon  which  no  evidence  bad 
been  adduced  cannot  be  regarded  ns  pertain- 
ing to  tbe  casa  Tbe  most  that  can  be  said 
is  tbat  probating  the  first  will  was  likely  to 
follow  as  a  natural  consequence  tbe  rejection 
of  the  last  will.  A  decisive  test  as  wa 
tbtaik,  is  that  the  rejection  of  the  last  will 
would  not,  under  tbe  circumstances  disclos- 
ed, bar  those  interested  from  contesting  the 
first,  and,  this  being  true,  tbe  order  with 
respect  to  the  first  must  be  treated  as  foreign 
to  tbe  case.  It  appears  that  after  tbe  last 
will  was  admitted  to  probate  the  guardian  ad 
litem  filed  with  the  executors  thereunder  a 
claim  for  legal  services  rendered  by  himself 
and  an  assistant  in  behalf  of  proponents,  and 
that  tbe  claim  was  settled  by  tbe  executors 
by  tbe  payment  of  $600.  This  is  made  a 
ground  of  the  motion  to  dismiss,  the  theory 
being  that  having  accepted  the  Judgment 
tbey  may  not  complain.  Bnt  the  guardian  ad 
litem,  in  presenting  his  claim  for  services  to 
'the  court  acted  for  himself,  and  did  not  rep- 
resent his  wards.  Indeed,  bis  i)osltlon  was 
somewhat  adversary  to  their  interests,  as 
their  property  might  be  subjected  to  the  rea- 
sonable compoisatlon  for  his  services.  See 
Tyson  v.  Richardson  (Wis.)  79  N.  W.  439. 
Moreover,  the  settlement  of  the  claim  does 
not  appear  to  have  been  made  dependent  in 
any  way  npon  anything  to  be  done  in  this 
case,  and  ought  not  to  be  treated  as  a  waiver 
of  tbe  right  to  appeal. 

2.  Attention  has  been  directed  in  previous 
decisions  to  the  difference  between  tbe  foun- 
dations t»  be  laid  for  a  nonexpert's  opinion 
of  the  sanity  and  of  the  Insanity  of  a  per- 
son under  investigation.  See  Alvord  v.  Al- 
Tord,  109  Iowa,  113,  80  N.  W.  306;  In  re 
Hull's  Will  aowa)  89  N.  W.  981.  The  facts 
on  which  an  opinion  that  deceased's  mind 
was  unsound  should  appear  In  their  natures 
somewhat  inconsistent  with  mental  sound- 
ness, as  that  tbe  acta  or  talks  of  deceased 
were  muuitural  or  unusual,  or  such  as  would 
not  ordinarily  be  anticipated  from  a  person 
of  bis  character.  In  other  words,  the  facts 
and  circumstances  must  have  been  such  as 
tended  to  support  tbe  witnesses'  conclusion. 
Tbe  appellant  contends  that  tbe  incidents  re- 


cited by  the  several  witnesses  were  wholly  in- 
sul&cicnt  upon  which  to  rest  an  opinion.  In 
several  instances  the  facts  might  well  have 
been  more  fully  developed  before  calling  for 
tbe  wltne.<ises'  conclusion,  bnt  this  wholesale 
criticism  la  not  Justified  by  tbe  record.  It 
was  only  necessary,  as  already  stated,  that 
the  circumstances  related  tended  to  indicate 
an  unsound  mind.  Undoubtedly  the  witness 
must  have  enjoyed  adequate  opportunity  of 
observing  deceased's  capacity,  but  habite  of 
observation,  as  well  as  conditions  of  the  sub- 
jects of  investigation,  differ  so  radically  that 
no  general  rule  as  to  what  character  or  num- 
ber of  circumstances  shall  be  related  before 
the  witness  may  speak  his  opinion  can  be  laid 
down.  See  Wigmore's  Ev.  S  689.  Having  in- 
dicated some  facts  which  tend  to  support 
the  opinion  to  be  given,  the  witness  should 
be  allowed  to  express  it  and  its  value,  as 
well  as  the  effect  thereon  of  any  explanatory 
circumstances,  as  that  tbe  condition  was 
produced  by  a  stroke  of  apoplexy,  is  for  the 
determination  of  the  Jury,  rather  than  the 
court.  As  the  testimony  may  not  be  tbe  same 
on  another  trial.  It  Is  unnecessary  to  review 
specific  rulings. 

3.  On  direct  examination  of  Mrs.  Stuts- 
man no  reference  was  made  to  any  conversa- 
tion with  deceased  concerning  the  making  of 
a  will.  The  matter  was  referred  to  in  cross- 
examination,  without  objection,  but  in  re- 
cross-examination  entered  Into,  over  the  pro- 
ponent's objection,  with  much  particularity. 
This  was  error,  being  Improper  cross-exam- 
ination, and  prejudicial,  as  the  interrogations 
carried  tbe  Intimation  that  she  had  pressed 
inquiries  concerning  tbe  making  of  bis  will 
upon  him  when  in  a  feeble  condition,  and  that 
her  affections  for  her  uncle,  who  had  reared 
her,  were  merely  mercenary.  The  issue  to 
be  tried  was  the  condition  of  deceased's  mind, 
and  not  that  of  contestant  or  the  mother  of 
proponents. 

4.  When  a  will  is  assailed  as  being  nnrea- 
sonable  or  unjust  evidence  of  the  financial 
condition  of  those  having  claims  on  the  boun- 
ty of  deceased,  and  likely  to  have  been  taken 
into  consideration  by  him,  if  in  a  normal 
condition  of  mind,  in  executing  bis  will,  is 
received.  Manatt  v.  Scott  106  Iowa,  203,  76 
N.  W.  717,  68  Am.  St  Rep.  293;  Sim  v.  Rus- 
sell, 90  Iowa,  656,  67  N.  W.  601.  But  the  rule 
ought  not  to  be  extended  so  as  to  Include 
proof  of  mere  expectancies,  unless  of  such  a 
nature  as  likely  to  have  been  known  and  con- 
sidered byhim.  On  this  ground  evidence  of 
the  value  of  the  estate  of  one  Smith,  grand- 
father of  proponents,  living  in  Ohio,  was  im- 
properly admitted.  As  tbe  children  were  in 
the  care  of  their  mother,  ber  means  of  pro- 
viding for  them  might  well  have  been  con- 
sidered. Proof  that  the  homestead  was  in 
contestant's  name,  and  that  she  owned  80 
acres  of  land  valued  at  $3,000,  was  rightly 
received. 

5.  With  reference  to  tbe  opinions  of  physi- 
cians, based  on  hypothetical  questions,  the 
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court  Instructed  the  jury  that:  "The  value 
of  such  opinions  depends  upon  whether  the 
facts  upon  which  they  are  based  are  the  facta 
as  8ho\yn  by  the  evidence  In  this  case  as 
applied  to  Mr.  Sharpless.  If  the  evidence 
does  not  substantially  sustain  the  hypothesis 
or  supposed  state  of  facts  presented  In  the 
question  to  the  witness,  then  the  opinion 
would  be  of  less  value  than  If  the  facts  pre- 
sented were  sustained  or  established  by  the 
evidence — how  much  less  In  value  depends 
upon  the  materiality  of  the  variance,  if  any, 
between  the  facts  In  the  question  and  the 
true  facts  as  the  evidence  shows  them  to  be. 
So  that,  when  you  ask  yourself  what  weight 
should  be  given  to  the  opinions  based  upon 
assumed  facts  stated  in  hypothetical  ques- 
tions, you  will  ask  yourself  whether  the  acts, 
conduct,  language,  demeanor,  and  conditions 
stated  in  the  supposed  case  upon  which  the 
opinion  is  based  were  substantially  the  acts, 
conduct,  language,  demeanor,  and  conditions 
of  Mr.  Sharpless,  as  shown  by  the  evidence 
In  this  case,  aai.  If  not,  then  In  what  par- 
ticulars are  they  different,  and.  If  materially 
different,  then  the  opinion  Is  entitled  to  less 
weight  or  no  weight  at  all,  depending  upon 
the  extent  to  which  the  facts  in  the  question 
differ  from  the  facts  shown  In  the  evidenca 
Considering,  therefore,  the  true  facts  as  to 
the  said  Sharpless  as  shown  by  the  evi- 
dence, and  comparing  the  same  with  ttie  sup- 
posed state  of  facts  presented  to  the  witness- 
es upon  which  they  based  their  opinion,  give 
the  same  weight  to  which  you  find  them  Just- 
ly entitled,  If  any,  or  no  value  at  all,  as  you 
find  the  facts  will  warrant"  This  form  of 
instruction  has  been  twice  condemned  by 
this  court,  first  In  Hall  v.  Rankin,  87  Iowa, 
261,  54  N.  W.  217,  and,  since  the  trial  of  the 
Instant  case,  In  Kirsher  v.  Kirsber,  84  N.  W. 
846.  It  will  not  do  to  allow  Juries  to  say 
what  facts  were  material  In  securing  the 
opinion  of  the  medical  expert,  and  to  what 
extent  a  variance  in  the  facts  would  have 
changed  hia  opinion.  The  only  safe  rule  Is 
to  reject  the  opinion  unless  the  facts  hypo- 
thetlcally  stated  are  established  by  the  evi- 
dence. If  a  portion  of  the  facts  are  to  be 
eliminated,  the  witness,  and  not  the  Jury, 
should  be  permitted  to  estimate  the  differ- 
ence this  change  would  effect  in  the  opinion 
he  has  expressed.  Other  matters  are  dis- 
cussed, but,  in  view  of  another  trial,  do  not 
re(|uire  special  attention. 
Reversed. 


GILBERTSON,  State  Treasurer,  v.  BAL- 
LARD et  al. 
(Supreme  Court  of  Iowa.     Oct  26,  1904.) 

TAXATION— INBEBITANCE     TAX— STATDTBS— 
OPERATION. 

1.  Acts  26th  Oen.  Assem.,  p.  35,  c.  28,  pro- 
vides that  all  property  which  shall  pass  by  will, 
or  the  intestate  laws  of  Iowa  or  any  other 
state,  or  by  deed,  prant,  sale,  or  gift  made  or 
intended  to  take  effect  in  possession  or  enjoy- 


ment after  the  death  of  the  grantor  or  donor, 
to  pei-sons  other  than  those  described,  shaU  b« 
subject  to  a  tax,  and  that  such  tax  shall  be 
and  remain  a  lien  on  such  estate  from  the  death 
of  the  decedent  until  paid.  Held,  that  such  act 
was  prospective  only  in  operation,  and  hence 
property  passing  under  the  will  of  a  testator 
who  died  prior  to  the  passage  of  the  act  was 
not  subject  to  tax  thereunder. 

Appeal  from  District  Court,  Washington 
County;  W.  O.  Clements,  Judge. 

Action  to  recover  collateral  inheritance  tax. 
The  petition  was  dismissed,  and  the  state 
appeals.    Affirmed. 

Chas.  W.  Mullan,  iitty.  Gen.,  and  Marsh 
W.  Bailey,  for  appelhint  Elcher  &  Wilson, 
for  appellees. 

LADD,  J.     A.   W.   Chllcote  died  testate 
April  25,  1895,  and  his  will  was  admitted  to 
probate  In  May  of  the  same  year.    He  left 
a  widow,  but  no  children.    The  sum  of  $15,- 
000  was  bequeathed  to  his  relatives,  to  offset 
sums  previously  advahced  to  relatives  of  his 
wife,  and  this  was  paid  prior  to  July  1,  1896. 
To  her  he  gave  the  Income  of  the  entire  es- 
tate  until   her   death,    which    occurred    in 
March,  1901,  and  directed  that  all  the  prop- 
erty should  then  be  converted  into  money, 
and  certain  sums  paid  to  named  collateral 
heirs  of  himself,  and  others  In  equal  amount 
to  collateral  heirs  of  his  wife,  and  that  any 
moneys  remaining  should  be  divided  among 
these  legatees  In  proportion  to  the  amounts 
spedflcaliy  named.    The  executors  have  re- 
duced the  property  to  cash,  are  ready  to  pay 
it  over  to  those  entitled  thereto,  and  would 
doubtless  have  done  so  but  for  the  Interpo- 
sition of  the  state's  claim  for  the  collection 
of  the  collateral  Inheritance  tax.    The  stat- 
ute first  exacting  this  tax  was  enacted  by  the 
Twenty-Sixth   General   Assembly,  and  took 
effect  July  4,  1886,  more  than  a  year  after 
the  testator's  death.     See  chapter  28,  p.  35, 
Acts  26th  Gen.  Assem.    Unless  retroactlTe  in 
operation,  the  property  Is  not  subject  to  the 
Inheritance  tax.    All  statutes  are  to  be  con- 
strued as  prospective  in  their  operation,  un- 
less the  contrary  Is  distinctly  expressed  or 
Is  to  be  clearly  Implied.    Section  1  of  the 
above  chapter  reads:    "All  property    •    •    • 
wlilcb  shall  pass  by  will,  or  by  tbe  Intes- 
tate laws  of  this  or  any  otliw  state,  or  by 
deed,  grant  sale,  or  gift  made  or  iatended  to 
take  effect  In  possession  or  enjoyment  after 
the  death  of  the  grantor  or  donor,"  to  per^ 
sons  other  than  those  described,  '%hall  be 
subject  to  a  tax.    •    •    •    The  tax  afore- 
said shall  be  and  remain  a  Hen  on  such  es- 
tate from  the  death  of  the  decedent  nntU 
paid."    See  section  1467,  Code.    The  only  fair 
construction  to  be  given  this  language  Is  that 
it  refers  to  property  which  shall  thereafter 
pass,  and,  if  so,  the  tax  Is  not  exacted  on 
any  which  lias  been  previously  transferred 
by  any  of  the  modes  mentioned.     It  la  not 
material  to  this  inquiry  whether  we  say  the 
property  Is  taxed  because  of  the  succession 
thereto  by  collateral  heirs,  or  that  the  right 
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of  succession  merely  Is  taxed;  for  In  either 
event  the  right  to  the  property  attached  eo 
Instante  upon  the  decedent's  death  (Horrlott 
V.  Potter,  115  Iowa,  648,  8»  N.  W.  91),  and 
Is  not  within  the  terms  of  the  statute.  This 
view  Is  in  harmony  with  the  construction 
Qsally  given  similar  enactments.  See,  as 
bearing  thereon,  In  re  Seaman's  Bstate, 
147  N.  Y.  69,  41  N.  B.  401;  Oyon's  Succes- 
sion, 6  Rob.  (La.)  604,  41  Am.  Dec.  274; 
Howe  V.  Howe,  179  Mass.  646,  61  N.  B.  225, 
65  L.  R.  A.  626;  Provident  Hospital,  etc., 
Ass'n  V.  People,  198  111.  495,  64  N.  B.  1031; 
27  Am.  4b  Ehig.  Enc.  of  Law,  341;  In  re 
WllUamson's  Estate  (Pa.)  26  Atl.  246;  Mc- 
CJaln  V.  Pennsylvania  Co.,  108  Fed.  618,  47 
C.  C.  A.  529. 
Affirmed. 


STATE  V.  SHAW.  • 

(Snprema  Court  of  Iowa.      Oct.  28,  1904.) 

PBOtrriTUTlOH — STATUTES — OONSTBUCnOH 
— BVIDXNCX. 

LCode.  I  494S,  provides  that  if  any  person, 
for  the  purpose  of  prostitution  or  lewdness,  re- 
torts to,  osea,  occupies,  or  inhabits  any  liouse  of 
ill  fame  or  place  kept  for  such  purpose,  or  if  any 
person  be  found  leading  a  life  of  prostitution, 
such  person  shall  be  imprisoned,  etc.  Held,  that 
the  act  prohibited  by  such  statute  was  not  the 
act  of  sexual  Intercourse,  but  the  living  of  a  life 
of  prostitution  and  lewdness  in  the  house  or  oth- 
er resort  in  which  defendant  wss  found,  and 
hence  proof  that  defendant  was  found  in  the 
very  act  of  lllidt  sexual  intercourse  was  not 
necessary  to  sustain  a  conviction. 

2.  Evidence  reviewed,  and  held  to  sustain  a 
conviction  of  resorting  to  a  house  for  the  pur- 
pose of  prostitution. 

Appeal  from  District  Court,  Mahaska  Coun- 
ty; W.  O.  Clements,  Judge. 

Indictment  for  prostitution.  From  a  ver- 
dict and  Judgment  of  guilty,  the  defendant 
appeals.    Affirmed. 

W.  S.  Kenworthy  and  Liston  McMillan, 
for  appellant.  0.  W.  Mnllan,  Atty.  Oen.,  tor 
the  State. 

WEAVER,  J.  The  appellant's  argument 
for  a  reversal  of  the  Judgment  below  Is  based 
largely  upon  the  construction  to  be  placed 
upon  Code,  t  4943.  That  section  reads  as  fol- 
lows: "If  any  person  for  the  purpose  of 
prostitution  or  lewdness  resorts  to,  uses,  oc- 
cupies, or  inhabits  any  house  of  111  fame  or 
place  kept  for  such  purpose,  or  If  any  per- 
son be  found  at  any  hotel,  boarding  bouse, 
<i«ar  store  or  other  place  leading  a  life  of 
pTDstltutlon  or  lewdness  such  person  shall  be 
imprisoned  tn  the  penitentiary  not  more  than 
five  years."  The  Indictment  is  based  upon 
the  last  clause  of  this  section,  and  charges 
the  defendant  with  having  been  found  in  a 
certain  house  In  the  county  of  Mahaska  lead- 
ing a  life  of  prostitution  and  lewdness.  It  Is 
insisted  that  under  an  Indictment  of  this 
kind  the  accused  can  be  convicted  only  upon 
proof  that  she  was  there  found  In  the  very 
act  of  Illicit  sexual  Intercourse.    This  Is  a 


most  violent  and  unreasonable  perversion  of 
the  language  of  the  statute.  The  woman 
who  Inhabits  a  house  of  111  fame  or  other 
place  as  a  shelter  or  resort  in  which  to  en- 
gage In  unlawful  sexual  commerce  Is  "lead- 
ing a  life  of  prostitution  and  lewdness"  with- 
in the  meaning  of  the  law  during  every 
Instant  of  her  residence  there,  and  not  mere- 
ly while  in  the  flagrant  act.  True,  as  counsel 
say,  "she  must  be  found  while  In  the  act 
prohibited  by  the  statute" ;  but  the  act  here 
prohibited  is  not  the  act  of  sexual  Intercourse, 
but  the  living  of  a  life  of  prostitution  and 
lewdness  In  the  house  or  other  resort  In 
which  she  is  found. 

It  Is  also  said  that  the  evidence  is  In- 
sufficient to  support  a  verdict  of  guilty,  in 
that  but  one  act  of  Intercourse  was  proven. 
If  the  testimony  did  no  more  than  show  the 
one  act,  the  objection  would  be  well  taken. 
It  was  shown,  however,  without  cavil,  that 
the  house  In  which  appellant  was  found  was 
a  house  of  111  fame,  that  the  one  act  of  which 
mention  Is  made  was  negotiated  In  a  manner 
betokening  both  experience  and  hardened 
shamelessness,  and  that  all  the  circumstan- 
ces surrounding  her  stay  In  the  bouse  where 
the  act  occurred  tended  to  show  that  she  was 
there  plying  the  trade  of  a  common  courtesan. 
The  evidence  of  her  guilt  Is  abundant. 

A  suggestion  Is  Anally  made  that  the  In- 
dlc^tment  Is  Insufficient  on  account  of  the 
obscurity  of  the  language  employed.  The 
point  Is  not  argued,  and  Is  without  merit 

The  Judgment  of  the  district  court  la  af- 
firmed. 


STATE  v.  THOMPSON. 
(Supreme  Court  of  Iowa.     Oct  27,  1904.) 

OBDaNAL      I.AW — APPEAL— ABSTRAOTB—PBE- 
SUUFTI0N8. 

1.  Where,  on  appeal  in  a  criminal  case,  the 
abstract  does  not  purport  to  contain  any  part 
of  the  evidence  introduced  by  the  state,  nor  all 
of  the  evidence  offered  by  the  defendant,  and 
the  statement  that  it  contains  all  the  evidence 
necessary  to  a  determination  of  the  questions 
relied  on  for  reversal  is  denied  by  the  state 
without  further  amendment  or  certification,  it 
will  be  presumed  that  the  instructions  and  rul- 
ings on  the  introduction  of  evidence  were  cor- 
rect. 

Appeal  from  District  Court,  Johnson  Coun- 
ty;   O.  A.  Bylngton,  Judge. 

The  defendant  was  tried  on  an  indictment 
charging  him  with  an  assault  with  Intent  to 
commit  murder,  and  was  convicted  of  an  as- 
sault with  Intent  to  Inflict  a  great  bodily 
Injury.  From  a  Judgment  on  the  verdict  he 
appeals.    Affirmed. 

Holbert  &  Holbert  for  appellant  Chas. 
W.  Mullan,  Atty.  Gen.,  and  Lawrence  De 
Graff,  Asst  Atty.  Gen.,  for  the  State. 

SHERWIN,  J.  The  abstract  filed  by  the 
appellant  does  not  purport  to  contain  any 
part  of  the  evidence  Introduced  by  the  state 
In  support  of  the  indictment  nor  does  it  pur- 
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port  to  contain  all  of  tbe  evidence  offered  by 
tbe  defendant  The  statement  therein  that 
it  contains  all  of  the  evidence  necessary  to  a 
determination  of  the  qaeations  relied  upon 
by  the  appellant  for  a  reversal  of  tbe  case  la 
denied  by  tbe  state,  and  no  amendment  to 
the  abstract  or  certification  of  tbe  evidence 
has  been  made  by  the  appellant,  nor  la  tbe 
case  argued  by  tbe  state.  We  have  frequent- 
ly held  that,  where  the  record  does  not  show 
that  all  of  tbe  material  evidence  is  before 
us,  we  must  presume  that  tbe  instructions 
and  rulings  upon  the  introduction  of  evidence 
were  correct,  and  that  we  cannot  review  the 
case  for  the  purpose  of  determining  whether 
tbey  were  or  not  State  v.  Wyatt,  76  Iowa, 
328,  41  N.  W.  SI;  State  v.  Hogan,  81  Iowa, 
747,  45  N.  W.  908;  State  t.  Euhner,  77  Iowa, 
250,  42  N.  W.  182.  Upon  tbe  cross-examina- 
tion of  some  of  tbe  appellant's  witnesses  tbe 
county  attorney  aalced  questions  to  which  ob- 
jections tbat  tbey  were  incompetent  and  not 
proper  cross-examination  were  sustained,  and 
we  must,  of  course,  presume  that  these  rul- 
ings were  rigbt  But  we  see  nothing  in  tbe 
character  of  tbe  questions  asked  or  In  tbe 
method  of  examination  which  demands  a  re- 
versal of  the  case.    It  is  therefore  affirmed. 


STATE  V.  SMITH. 
(Supreme  Court  of  Iowa.     Oct  18,  1904) 

HOUIOIDK  —  OFFICEBS  —  ABBE8T— MISDKICBAR- 
0B8— FORCE— KILLING   ACCUSED. 

1.  An  officer  is  not  entitled  to  take  human  life 
in  effecting  an  arrest  (or  a  misctemeanor,  or  in 
preventing  aa  eacape  or  rescue  from  such  arrest 

Appeal  from  District  Court,  Monroe  Coun- 
ty; Robert  Sloan,  Judge. 

Indictment  for  murder.  Defendant,  being 
convicted  of  the  crime  of  manslaughter,  ap- 
peals.    Affirmed. 

Mitchell,  Tomlinson  &  Price,  for  appellant 
C.  W.  Mullan,  Atty.  Gen.,  and  L.  De  Graff, 
Aflst.  Atty.  Gen.,  for  the  State. 

WEAVER,  J.  The  appeal  in  this  case  bav- 
been  presented  and  submitted  without  tbe 
testimony  given  on  tbe  trial  in  tbe  court  be- 
low, we  must  presume  tbe  verdict  to  be  cor- 
rect, unless,  as  contended  by  counsel  In  ar- 
gument there  is  manifest  error  In  tbe  court's 
refusal  of  appellant's  request  for  instructions 
to  tbe  Jury,  or  In  tbe  giving  of  certain  other 
instructions  embraced  in  tbe  cbarf^e  of  tbe 
court,  to  which  exceptions  bare  been  pre- 
served. The  theory  of  tbe  defense  was  tbat 
the  defendant  at  the  time  of  the  alleged  of- 
fense was  a  peace  officer,  and,  in  pursuance 
of  his  official  duty,  had  arrested  one  8.  D. 
Sarver  upon  charge  of  being  drunk  and  disor- 
derly, and  thereupon  one  William  G..  <or 
Wid)  Sarver  interfered,  and  sought  by  vio- 
lence to  release  his  companion  from,  defend- 
ant's custody,  and  in  the  struggle  thus  aris- 
ing, and  in  tbe  reasonable  exercise  of  his  au- 

U  1.  See  Homic  Idc,  vol.  26,  Cent.  Dig.  J  135. 


tborlty  as  an  officer  of  the  law,  and  In  self-de- 
fense, defendant  flred  the  shot  by  which  Wid 
Sarver  was  fatally  wounded.  The  instruc- 
tions asked  by  tbe  appellant  and  refused  by 
the  court  are  as  follows:  "(1)  If  you  flna 
that  S.  D.  Sarver  and  Wid  Sarver  were  in  a 
condition  of  Intoxication,  and  were  therefor 
placed  under  arrest  by  tbe  defendant,  then 
you  are  instructed  that  It  waa  their  duty  to 
submit  to  such  arrest,  and  tbey  had  no  rigbt 
by  violence  or  otherwise  to  resist  such  ar- 
rest, and  if  they  attempted  to  escape  from  tbe 
arrest  it  was  defendant's  duty  to  resist  and 
prevent  tbe  escape.  And  If  you  find  that 
tbey  did,  by  violence  upon  tbe  defendant,  or 
otherwise,  endeavor  to  escape  from  such  ar- 
rest, then  It  was  the  duty  of  tbe  defendant  to 
do  his  utmost  to  prevent  such  escape,  and 
in  preventing  It  be  had  tbe  right  to  use  all 
tbe  force  and  violence  that,  under  all  the 
circuifistances  and  conditions  then  surround- 
ing him  at  the  time,  seemed  to  him  in  good 
faitb,  as  an  ordinarily  reasonable  man,  neces- 
sary to  prevent  such  attempted  escape,  even 
to  the  use  of  a  deadly  weapon,  if  it  so  seem- 
ed to  him  necessary  to  use  it  (2)  You  are 
instructed  that  you  should  consider  as  part 
of  the  circumstances  and  conditions  surround- 
ing defendant  at  tbe  time  of  the  homicide  ail 
the  things  that  may  have  been  told  to  tbe 
defendant  concerning  Wid  Sarver  or  S.  D. 
Sarver,  or  both  of  them,  and  which  defend- 
ant believed  to  be  true.  &)  If  you  find  that 
tbe  defendant  bad  arrested  S.  D.  Sarver,  and 
that  Wid  Saver,  the  deceased,  appeared,  and 
tmdertook  by  violence  upon  tbe  defendant 
to  effect  tbe  release  of  S.  D.  Sarver  from  sncb 
arrest  then  It  was  defendant's  duty  to  also 
arrest  the  said  Wid  Sarver,  and  it  waa  said 
Sarver's  duty  to  submit  to  such  arrest;  and 
If  the  said  Wid  Sarver,  by  violence  upon  or 
against  the  defendant,  resisted  such  arrest, 
and  attempted  to  escape  therefrom,  the  de- 
fendant had  tbe  right  to  use  all  the  force  and 
violence  that  to  him  in  good  faitb,  as  an  or- 
dinarily reasonable  man,  under  all  tbe  sur- 
rounding circumstances  and  conditions,  seem- 
ed to  him  necessary  to  prevent  the  escape." 
The  instructions  given  by  tbe  court  upon  its 
own  motion,  and  to  which  exceptions  are 
urged,  are  as  follows:  "(23)  When  a  peace 
officer,  in  making  an  arrest  for  a  misdemean- 
or, is  resisted  by  violence  and  force  in  mak- 
ing such  arrest,  then  such  officer  has  tbe 
right  to  resist  force  by  force;  and  when  the 
resistance  is  violent  and  determined  such 
officer  is  not  bound  to  make  nice  calcuiatious 
as  to  the  degree  of  force  necessary  to  accom- 
plish the  purpose,  but  may  uae  such  a  reason- 
able degree  of  physical  fwce  in  overcoming 
such  resistance  and  effecting  such  arrest  as 
may  reasonably  appear  necessary  therefor, 
and  to  prevent  the  escape  of  tbe  party  whom 
he  is  arresting.  But  he  has  no  right  to  take 
the  life  of  such  person,  or  inflict  on  him  a 
great  bodily  harm,  for  tbe  purpose  of  making 
such  aiTest,  except  when  the  officer  has  a  rea- 
sonable apprehension  of  peril  to  his  own  life. 
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or  of  suffering  great  bodily  barm.  (24)  If 
you  find  that  tbe  defendant  bad  arrested  S. 
D.  Saryer,  and  W.  O.  Sarver,  wltb  knowl- 
edge thereof,  appeared,  and  undertook  by  tIo- 
lence  upon  the  defendant  to  efTect  tbe  release 
of  S.  D.  Sarver  from  such  arrest,  then  it  was 
the  defendant's  duty  to  arrest  him,  and  bla 
dnty  to  submit  thereto;  and  If  the  said  W.  G. 
Sarver,  by  violence  upon  or  against  the  de- 
fendant, resisted  such  arrest,  and  attempted 
to  escape  therefrom,  then  tbe  defendant  bad 
tbe  right  to  resist  force  by  force,  and  was  not 
bomd  to  make  nice  calculations  as  to  the 
degree  of  force  necessary  to  accomplish  tbe 
arrest  but  be  bad  tbe  right  to  use  such  a 
reasonable  degree  of  physical  force  in  over- 
coming such  resistance  and  effecting  sucib  ar- 
rest and  preventing  an  escape  as  appeared 
reasonably  necessary  therefor;  but  be  bad  no 
right  to  take  tbe  life  of  said  Sarver,  or  In- 
flict on  him  a  great  bodily  injury,  simply  to 
effect  the  arrest,  unless  he  bad  reasonable 
apprehension  of  peri]  to  his  own  life,  or  of 
soflerlng  great  bodily  harm." 

It  is  conceded  by  counsel  on  both  sides  that 
there  was  evidence  before  tbe  Jury  to  which 
all  the  Instructions,  those  refused  as  well  as 
those  given,  were  pertinent.  If  correct  as 
Btatments  of  the  law;  and  we  are  asked  to 
determine  whether  the  Jury  was  properly  in- 
structed In  this  particular.  Tbe  point  here 
presented,  whether  an  officer  may  exert  force 
to  the  extent  of  taking  htmian  life  In  effect- 
ing an  arrest  for  misdemeanor  or  In  prevent- 
ing an  escape  or  rescue  from  such  arrest,  has 
never  been  decided  by  this  court  In  State 
T.  Phillips,  119  Iowa,  652,  94  N.  W.  229,  the 
iubject  was  mentioned,  and  tbe  lack  of  har- 
mony in  tbe  authorities  noted,  but  no  opin- 
ion was  expressed  as  to  tbe  correct  rule.  As 
there  shown,  many  adjudged  cases  and  text- 
books uphold  the  theory  of  the  law  embodied 
In  tbe  instrctlons  refused  by  tbe  court  below, 
while  many  others  strongly  adhere  to  the 
rnle  of  the  instructions  given.  In  such  cases 
we  are  not  careful  to  array  the  authorities 
to  ascertain  tbe  mere  numerical  preponder- 
ance of  divergent  precedents,  but  feel  at  111>- 
erty  to  adopt  tbe  rule  which  commends  Itself 
most  strongly  to  our  Judgment  as  a  proposi- 
tion of  law  and  of  morals.  It  is  a  well-ap- 
proved maxim  that  the  law  has  a  tender 
regard  for  human  life,  and,  as  a  general  rule, 
a  person  assaulted  without  provocation  can- 
not carry  bis  right  of  self-defense  to  the 
extent  of  using  a  deadly  weapon  upon  bis  as- 
sailant save  where  the  circumstances  are 
8Qcb  that,  to  his  apprehension,  as  a  reasona- 
ble man,  such  extreme  measures  are  neces- 
sary to  save  himself  from  death  or  very  great 
bo(Uly  barm.  In  our  Judgment,  something  of 
tbe  same  solicitous  care  for  human  life  should 
be  required  of  the  officer  making  an  arrest 
and  that  it  is  better  that  a  misdemeanant  es- 
cape than  tbat  tbe  power  to  arrest  be  as- 
anted  to  tbe  extent  of  killing  one  whose  of- 
fense subjects  bim  to  only  a  trifling  fine,  or 
confinement   for  a   few  days  in  Jail.    This 


does  not  require  the  officer  to  retreat  before 
a  display  of  force,  nor  deprive  bim  of  tbe 
common  right  of  self-defense,  but  simply 
denies  bim  the  right  to  use  a  deadly  weapon 
or  take  human  life  In  enforcing  an  arrest  for 
a  misdemeanor,  even  though  without  such 
.force  tbe  wrongdoer  may  escape.  1  Clark 
&  Marshall,  Crimes,  t  271;  Benean  v.  State, 
2  Lea,  720,  81  Am.  Rep.  826;  1  Wharton's 
Cr.  Law,  (8  404,  406;  Skldmore  v.  State,  2 
Tex.  App.  20;  Hawley  &  McGregor's  Cr. 
Law,  p.  128;  United  States  v.  Clark  (C.  O.) 
31  Fed.  710.  Some  of  these  authorities  ap- 
pear to  except  cases  of  mobs  and  mob  vio- 
lence from  tbe  operation  of  tbe  rule  above 
stated,  and  It  Is  very  possible  this  exception 
should  be  recognized  by  tbe  courts;  but  the 
appeal  now  under  consideration  does  not  re- 
quire UB  to  pass  upon  tbat  ptiase  of  tbe  ques^ 
tlon. 

Tbe  argument  of  appellant  based  on  the 
paramount  necessity  of  upholding  the  law 
and  promptly  suppressing  all  tendencies  to 
violence  and  disorder  are  not  without  weight 
and  plausibility,  but  tbe  disadvantages  like- 
ly to  arise  from  denying  to  peace  officers  the 
right  to  take  life  in  making  an  arrest  for 
misdemeanor  are  not  more  apparent  than  Is 
tbe  danger  to  be  apprehended  from  clothing 
every  officer  with  a  iwwer  of  such  extreme 
and  despotic  character.  Nor  does  this,  as 
counsel  seem  to  think,  permit  tbe  man  who 
Is  strong  enough  to  successfuly  resist  arrest 
or  to  effect  an  escape  therefrom  to  go  scot 
free,  and  thus  set  a  premiimi  upon  lawless- 
ness. Such  resistance  can  at  best  have  but 
temporary  success.  Tbe  entire  power  of  the 
city  and  county  Is  at  tbe  officers'  command, 
If  such  assistance  be  necessary,  and  a  case 
can  hardly  be  imagined  where  the  wrongdoer 
may  not  readily  be  brought  Into  custody 
without  bloodshed,  and  be  made  to  answer 
not  only  for  the  original  misdemeanor,  but 
for  his  unlawful  resistance  of  arrest  as  well. 

Holding  as  we  do.  It  follows  tbat  tbe  Jury 
was  properly  Instructed,  and  tbe  Judgment 
of  the  trial  court  Is  affirmed. 


WRIGHT  T.  BRECKBNRIDQH  «t  at. 
(Supreme  Court  of  Iowa.     Oct.  18,  1904.) 

WllXa— DEVISE  TO  WIDOW— BENXJNCIATION—EF- 

rBCT-HSETTMMENT— WECESSmr  OF  DEED 

— BECEIPTS— EVIDENCE. 

1.  Where  a  widow  elected  not  to  take  under 
her  husband's  will,  she  was  not  entitled  to  one- 
half  of  his  estate,  but  Only  to  her  distributive 
share,  amounting  to  one-third  of  the  estate  in 
value. 

2.  Where  a  widow  renounced  her  rights  under 
her  husband's  will,  which  left  a  large  part  of 
the  husband's  estate  to  his  mother,  a  receipt  sub- 
sequently executed  by  the  widow,  in  which  sht 
acknowledged  full  satisfaction  of  all  her  claims 
to  both  real  and  personal  property  left  by  her 
husband,  was  admissible  as  tending  to  show  an 
agreement  of  settlement  between  the  widow  and 
her  mother-in-law. 

f'l.  See  Wills,  vol.  49.  Cent.  Dig.  }{  2077,  20S0. 
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3.  Where  a  husband  died  seised  of  certain  real 
estate  in  controversy,  which  be  devised  to  his 
mother,  and  after  the  widow  had  elected  to  take 
her  distributive  share,  Instead  of.  the  provision 
made  for  her  in  the  will,  and,  under  an  agreement 
with  her  husband's  mother,  had  received  the 
homestead  and  two-thirds  of  the  personal  prop- 
erty aa  her  share,  after  which  she  made  no  claim 
for  more  than  12  years  to  the  other  land,  which 
was  conveyed  by  the  devisee  under  the  will,  the 
widow  was  not  entitled  to  claim  any  interest 
in  such  real  estate,  though  no  formal  deed  was 
executed  by  which  she  conveyed  her  interest  in 
the  property  to  the  devisee. 

Appeal  from  District  Court,  Monroe  Coun- 
ty; Frank  W.  Elchelberger,  Judge. 

Suit  for  the  partition  of  a  certain  80-acre 
tract  of  land.  Defendant  Stanton  was  made 
■a  party  because  be  claimed  an  interest  there- 
in, and  defendant  Breckenrldge  because  be 
beld  a  mortgage  on  the  entire  tract.  De- 
fendant Stanton  made  default,  and  decree 
was  entered  against  bim.  Breckenrldge  an- 
swered, and  on  bis  answer  tbe  case  went  to 
trial,  resulting  In  a  decree  conflrmlng  plain- 
tlCTs  interest,  establishing  that  of  Stanton, 
and  ordering  a  sale  of  tbe  entire  premises. 
Defendant  Breckenrldge  appeals.  Tbe  Is- 
sues will  be  referred  to  in  tbe  body  of  the 
opinion.    Reversed. 

G.  H.  Fancber  and  T.  M.  Stuart,  for  appel- 
lant   J.  C.  Mabry,  for  appellee. 

DEEMER,  C.  J.  O.  W.  Acbeson  died  in 
Monroe  county,  Iowa,  In  January  of  tbe  year 
1888.  He  left  survlTing  his  widow,  Cora  I., 
and  bis  motber,  T.  Caroline.  At  tbe  time  of 
his  death  he  owned  267  acres  Of  land,  nearly 
all  in  small  tracts  scattered  over  tbe  county. 
The  80  acres  In  controversy  was  one  of  the 
largest  of  these.  In  addition  to  tbis  land, 
be  owned  a  small  homestead  in  Albia,  upon 
which  be  and  bis  wife  resided.  He  also 
owned  a  livery  stock,  worth  something  over 
12,000;  some  tax  certificates,  worth  over  $1,- 
800;  and  book  accounts  amounting  to  more 
than  $1,000.  He  also  beld  two  policies  of 
insurance,  aggregating  more  than  ^,000. 
Acbeson  made  a  will,  whereby  be  attempted 
to  cut  off  his  wife  with  $1,000  in  cash,  $1,000 
of  bis  life  insurance,  and  tbe  homestead 
above  referred  to;  giving  his  mother  and  a 
niece,  Cressle,  tbe  remainder  of  bis  estate. 
Tbe  win  was  probated  February  27,  1888, 
and  on  February  21,  1889,  the  widow  filed  a 
renunciation  of  the  will,  and  elected  to  take 
her  Interest  under  the  law.  Including  her 
right  of  homestead.  The  mother  on  the  same 
day  filed  a  paper  contesting  the  right  of  tbe 
widow  to  renounce  tbe  will,  pleading  an  elec- 
tion and  estoppel  on  the  part  of  the  widow, 
and  setting  out  an  agreement  between  tbe 
executor  and  tbe  widow  under  date  of  April 
24,  1888,  and  certain  receipts  signed  by  the 
widow  for  payments  of  parts  of  her  legacy 
under  the  will.  A  demurrer  to  this  plea  was 
sustained  February  27,  1889.  March  4,  1889, 
tbe  widow  conveyed  tbe  homestead  by  war- 
ranty deed  to  E.  W.  Byers.  In  April  of  the 
year  1899  tbe  mother  quitclaimed  to  one  Ira 


Stone  all  her  right,  title,  and  Interest  in  and 
to  the  real  estate  in  controversy,  and  in  the 
same  way  Stone  conveyed  his  interest  to 
James  H.  Mayes  and  wife,  and  they  mort- 
gaged the  entire  premises  to  defendant 
Breckenrldge.  In  September  of  tbe  year  1901 
the  widow  quitclaimed  to  plaintiff  herein  an 
undivided  one-half  Interest  in  said  80  acres. 
Thus  It  will  be  seen  that  plaintiff  traces  his 
title  to  an  undivided  one-half  of  the  prem- 
ises to  a  quitclaim  deed  from  Acheson's  wife, 
and  the  defendant  mortgagee  to  a  quitclaim 
of  the  entire  premises  from  Acheson's  moth- 
er. 

It  Is  claimed  by  tbe  defendant  that  In 
March  of  the  year  1889  tbe  widow  and 
mother  had  a  settlement  between  themselves 
wherein  it  was  agreed,  with  the  knowledge 
and  assistance  of  the  executor  of  Acheson's 
estate,  that  all  the  property,  both  real  and 
personal,  should  be  divided  equally  between 
them,  and  that  tbe  widow  agreed  to  accept 
and  did  receive  for  her  share  of  the  estate 
two-thirds  of  tbe  proceeds  of  the  personal 
property  and  tbe  homestead  as  and  for  ber 
own;  and  the  motber  was  to  receive  one- 
third  of  tbe  personal  estate  and  the  267  acres 
of  land,  Including  the  property  in  contro- 
versy, as  and  for  her  share.  This  agreement 
Is  denied  by  plaintiff,  and  this  raises  tbe 
only  question  of  fact  In  the  case.  A  careful 
examination  of  tbe  record  satisfies  us  tbat 
there  was  such  an  agreement  between  wife 
and  motber  as  defendant  claims.  We  shall 
not  set  forth  the  evidence  on  which  we  base 
our  conclusions,  as  It  is  not  customary  to  do 
so.  The  actions  and  conduct  of  the  parties 
after  the  contest  over  tbe  widow's  renuncia- 
tion of  the  provislonB  of  the  will  were  such 
as  to  lead  to  no  other  conclusion.  Plaintiff's 
counsel  argue  the  case  as  If  tbe  widow  was 
entitled  to  one-half  the  estate  after  her  elec- 
tion not  to  take  under  the  will.  But  this  la 
not  true.  She  only  was  entitled  to  her  distrib- 
utive share.  The  other  one-sixth  she  would 
Inherit  In  case  there  was  no  will  That  there 
was  some  kind  of  an  arrangement  between 
these  parties  is  conceded  by  all,  and  the  only 
difficulty  is  to  determine  what  It  was.  Prac- 
tically all  of  tbe  parties  to  it  are  dead,  and 
tbe  only  ones  who  could  speak  are  those  who. 
If  Introduced,  would  deny  defendant's  claim. 
But  they  have  not  spoken.  Immediately 
after  tbe  arrangement  was  made  the  widow 
conveyed  the  entire  homestead  by  warranty 
deed  to  tbe  executor,  who  evidently  knew 
what  the  agreement  was.  Unless  the  widow 
was  Invested  with  tbe  full  title  to  tbe  home- 
stead, he  would  not  have  accepted  a  deed 
from  ber  alone,  but  would  have  asked  some 
sort  of  conveyance  from  tbe  motber.  Tbla 
was  not  done.  Soon  thereafter  the  motber 
began  to  sell  some  of  tbe  267  acres  of  land 
as  her  own,  and  she  has  since  paid  taxes  on 
all  not  disposed  of.  The  wife  has  never  ob- 
jected to  any  of  these  conveyances,  nor  did 
the  mother  to  the  conveyance  of  tbe  home- 
stead.   Plaintiff  evidently  took  the  quitclaim 
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as  a  spectilatlon,  for  he  did  not  see  the  land 
before  be  bought,  nor  has  he  since.  For 
more  than  12  years  the  widow  asserted  no 
title  or  Interest  In  and  to  the  lands  in  con- 
troversy, or  to  any  other  of  the  2t>7  acres. 
She  has  at  all  times  acted  as  if  there  had 
been  some  disposition  thereof,  and  she  finally 
Bigned  a  receipt  in  which  she  acknowledged 
full  satisfaction  of  all  her  claims  to  both 
real  and  personal  property  left  by. her  hus- 
band. Nothing  was  done  by  the  widow  nntll 
after  the  death  of  the  mother  and  the  exec- 
utor. This  delay  Is  explainable  only  on  the 
thetay  that  she  had  no  Interest  in  the  lands 
in  controversy.  On  the  assumption  that  each 
was  to  have  a  one-half  interest,  we  find  that 
each  received  practically  the  same  amount, 
provided  the  mother  Is  given  the  entire  267 
acres  of  land,  which  were  not  worth  to  ex- 
ceed $10  per  acre.  Indeed,  we  think  it  was 
worth  much  leas.  The  widow  was  not  en- 
titled to  the  fall  amount  of  the  insurance,  for 
tbe  policies  were  made  payable  to  the  moth- 
er, and  nowhere  in  the  pleadings  does  plain- 
titr  claim  that  the  widow  was  entitled  to  the 
full  amount  thereof.  The  delay  on  the  part 
of  tUe  widow  Is  very  significant  We  do  not 
hold  it  conclusive  upon  her,  for  it  is  not  nec- 
essary to  do  so.  It  is  such,  however,  as  to 
add  much  weight  to  defendant's  claim  as  to 
the  nature  of  the  agreement  The  trial  court 
evidently  labored  under  two  mistakes  in  ar^ 
riving  at  Its  conclusions:  First,  in  assum- 
ing that  the  widow,  under  tbe  law  and  the 
facts,  was  entitled  to  all  the  Insurance,  not- 
withstanding the  policies  were  payable  to 
the  mother;  and,  second.  In  assuming  that 
upon  the  widow's  refusal  to  take  under  the 
will  she  became  entitled  to  one-half  of  her 
husband's  estate.  Upon  renouncing  the  will 
the  widow  became  entitled  to  but  one-third 
In  valne  of  the  husband's  estate.  The  one- 
sixth  she  could  not  take  by  Inheritance,  be- 
cause it  was  willed  to  another.  Dobson  ▼. 
Dobson,  30  Iowa,  410;  Linton  y.  Crosby,  64 
Iowa,  478,  6  N.  W.  726;  Smith  v.  Zuckmey- 
er,  53  Iowa,  14,  8  N.  W,  782.  In  no  event 
would  plaintiff,  therefore,  be  entitled  to  more 
than  one-third  of  the  land  In  dispute.  But 
the  point  has  a  wider  significance  than  this, 
for  it  largely  accounts  for  the  settlement 
made  by  the  parties,  and  lends  strong  sup- 
port to  defendanf a  contention.  The  receipt 
to  which  we  have  referred  was  objected  to 
largely  for  the  reason  that  it  could  not  oper- 
ate as  a  conveyance  of  the  land  by  the  wife 
to  the  mother.  If  it  were  relied  upon  as  a 
deed,  that, would  probably  be  true;  but  no 
such  claim *ls  made  for  It  It  was  Introduced 
as  tending  to  show  the  agreement  between 
the  parties.  For  this  purpose  it  was  clearly 
admissible.  No  formal  deed  was  necessary 
to  enable  defendant  to  assert  his  claim.  The 
widow  lias  received  her  price  for  her  Inter- 
est in  the  land,  and  equity  will  regard  that 
done  which  should  have  been  done.  That 
no  conveyance  Is  necessary  In  such  a  case, 
see  Baldwin  v.  HUl,  »7  Iowa,  589,  66  N.  W. 
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889,  and  cases  cited.  To  hold  otherwise  than 
as  here  Indicated  would  be  to  reward  laches, 
and  the  result  would  unsettle  many  titles 
which  have  been  allowed  to  rest  In  appar- 
ent security  for  years.  Such  a  result  should 
be  avoided,  and,  when  It  may  be  with  mani- 
fest Justice  to  the  parties,  courts  should  not 
hesitate  In  the  conclusion  to  be  reached. 
The  decree  as  to  Breckenrldge  is  erroneous. 
His  mortgage  should  be  declared  a  Hen  upon 
the  entire  land,  and  upon  the  proceeds  there- 
from by  partition;  or  he  may  simply  have 
his  lien  established  against  the  entire  tract, 
and  plalntlfrs  petition  as  to  this  lien  is  dls- 
nxlssed,  it  he  so  elects.  He  may  have  a  de- 
cree In  this  court  If  applied  for  within  20 
days  from  the  filing  of  this  opinion;  other- 
wise the  case  will  be  remanded  for  a  decree 
In  harmony  with  this  opinion. 
Beversed. 


DOWLING  A  ALLGOOD  v.  WOOD. 
(Supreme  Oonrt  of  Iowa.     Oct  20,  1004.) 

OABNISHHBNT  — PEBSONAI.    XABNINQB— EXEMP- 
TION—K8T0PPM/ — STATUTES— COHOTBUCTION. 

1.  Where  a  debtor  directs  certain  of  his  cred- 
itors to  sue  on  their  claim  and  garnishee  bis 
earnings  in  the  hands  of  his  employer,  which  tbe 
creditors  do,  It  is,  in  effect  instituting  an  ac- 
tion against  the  employer  for  the  benefit  of  the 
debtor  to  recover  hu  earnings,  and,  having  in- 
duced his  creditors  to  institute  tbe  procepdings. 
the  debtor  is  estopped  from  relying  on  Code,  § 
4011,  exempting  the  earnings  of  a  debtor  for  his 
personal  services  from  garnishment. 

2.  Where  a  debtor  directs  certain  of  his  ered- 
itors^  to  sue  on  their  claim  and  garnishee  his 
earnings,  a  contention  thereafter  made  to  defeat 
the  garnishment  that  the  transaction  is  a  mort- 
gage of  his  exempt  personal  property,  whirU, 
under  Code,  (  2806,  wonld  not  be  valid  uoless 
concurred  in  by  his  wife,  is  without  merit  since 
the  statute  does  not  prohibit  the  sale  or  assign- 
ment of  exempt  property. 

Appeal  from  District  Court,  Dallas  County; 
J.  H.  Applegate,  Judge. 

Action  was  brought  before  a  Justice  of  the 
peace,  aided  by  an  attachment,  to  recover  an 
Indebtedness  of  $40.98.  Defendant  moved 
for  release  of  money  attached  by  garnish- 
ment in  tbe  hands  of  the  Chicago,  Milwaukee 
&  St  Paul  Railway  Company  on  the  ground 
that  he  was  a  married  man,  and  that  the  sum 
for  which  the  railroad  company  was  gar- 
nished was  due  him  as  personal  earnings, 
and  therefore  exempt  under  the  provisions 
of  Code,  i  4011.  By  way  of  resistance  to 
this  motion  it  was  alleged  for  the  plaintiffs 
that  the  action  was  Instituted  and  the  rail- 
way was  garnished  at  the  request  of  the  de- 
fendant and  that  the  expense  of  instituting 
the  action  bad  been  Incurred  in  reliance  upon 
such  request  The  Justice  overruled  a  mo- 
tion to  strike  this  resistance,  whereupon  the 
defendant  on  writ  of  error  to  the  district 
court,  secured  a  reversal  of  the  rulings  of  the 
Justice  of  the  peace,  and  from  the  action  of 
the  district  court  in  holding  the  resistance  to 
b«  Insufficient  plaintiffs  appealed,  a  certifl- 
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cate  of  appeal  being  allowed  by  the  trial 
Judge.    Reversed. 

Glddlngs  &  WInegar,  for  appellants.    Wbite, 
Clarke  &  Clarke,  for  appellee: 

McCLAIN,  J.  The  case  presented  upon 
tbis  appeal  is  simple,  though  it  may  not  be 
easy  of  solution.  Code,  §  4011,  provides  that 
the  earnings  of  a  debtor,  who  Is  a  resident 
of  the  state  and  the  head  of  a  family,  for 
his  personal  aerrices  or  those  of  his  family, 
at  any  time  within  90  days  next  preceding, 
are  exempt  The  question  la  whether  the 
debtor  himself  may  by  his  act  or  agreement 
waive  the  right  subsequently  to  interpose  th^ 
exemption  In  a  garnishment  proceeding.  It 
is  first  argued  tbat,  as  the  exemption  is  to 
the  head  of  the  family,  the  personal  act  or 
agreement  of  the  debtor  himself  will  not  be 
effectual  as  a  waiver  thereof  depriving  the 
family  of  the  benefit  of  the  exemption.  But 
the  difficulty  with  this  contention  is  tbat  the 
debtor  may  collect  his  earnings,  and  dispose 
of  them  as  he  pleases,  and  no  legal  reason 
Is  readily  apparent  why  he  cannot  contract 
with  reference  to  such  earnings.  It  has  been 
held  that  a  contract  made  at  the  time  indebt- 
edness is  incurred  by  which  exemption  Is 
waived  as  against  such  indebtedness  Is  inval- 
id, as  contrary  to  public  policy.  Curtis  v. 
O'Brien,  20  Iowa,  376,  89  Am.  Dec.  543.  And 
there  are  cases  to  the  effect  that  a  subse- 
quent waiver  of  exemption  is  also  invalid.  I 
Denny  t.  White,  2  Cold.  283,  88  Am.  Dec  ' 
696.  Bnt  we  think  that  the  case  before  us  is 
not  controlled  by  ordinary  rules  as  to  waiver 
of  exemption.  The  defendant  bad  the  right 
to  receive  the  wages  for  his  personal  earn- 
ings from  the  railroad  company,  and  apply 
them  to  the  plaintiffs'  indebtedness,  and.  If 
necessary,  he  could  bring  suit  against  the 
company,  and  apply  the  sum  realized  In  such 
suit  to  the  payment  of  plaintiffs'  claim.  Or 
be  might,  without  doubt  have  assigned  to 
plaintiffs  his  claim  agrainst  the  company,  thus 
enabling  them  to  sue  as  assignees.  Instead 
of  doing  this,  he  directed  the  plaintiffs  to 
bring  action  on  tbeir  claim,  and  garnish  the 
company,  which  was.  In  effect,  Instituting 
action  against  the  company  for  the  benefit  of 
the  defendant  to  recover  the  amount  of  the 
indebtedness  of  the  company  to  him.  It  ap- 
pears from  the  allegations  of  the  pleadings 
that  defendant  had  recently  been  discharged 
from  the  employment  of  the  railroad  com- 
pany, and  there  may  have  been  good  reason 
for  his  wishing  suit  to  be  brought  By  per- 
suading plaintiffs  to  institute  action,  defend- 
ant relieved  himself  from  liability  to  Judg- 
ment for  costs  should  the  garnishment  pro- 
ceeding be  unsuccessful.  It  Is  not  for  na  to 
say  that  there  was  no  adequate  advantage 
resulting  from  this  arrangement.  Having 
induced  the  plaintiffs  to  incur  the  expense  and 
liability  involved  in  Instituting  garnishment 
proceedings,  we  think  that  defendant  Is  es- 
topped from  setting  up  the  exemption  of  his 
earnings  as  against  the  plaintiffs'  claim.    The 


defendant  may  well  be  held  to  be  estopped 
by  his  conduct,  although  a  mere  waiver  of  his 
exemption,  or  an  executory  contract  to  waive 
It,  would  be  invalid. 

There  Is  no  merit  In  the  contention  tbat 
the  transaction  was.  In  effect,  a  mortgage  of 
defendant's  exempt  personal  property,  which, 
under  the  provision  of  Code,  §  2906,  would 
not  be  valid  unless  concurred  In  by  the  wife. 
The  statute  does  not  prohibit  the  sale  or  as- 
signment of  exempt  property. 

The  ruling  of  the  trial  Judge  was  there- 
fore erroneous,  and  it  is  reversed. 


PARIS  T.  SHEPPARD,  Sheriff. 
(Supreme  Court  of  Iowa.     Oct  20,  1904.) 

ATTACHMENT— BIOHT      Or      INTEBVE  NEB— ELEC- 
TION  or  KEIi(EDIES. 

1.  One  intervened  in  an  attachment  suit  as 
authorized  by  Code,  !  3928,  providing  for  in- 
tervention by  one  claiming  title  to  the  property 
attached  or  proceeds,  and  requiring  the  court 
to  make  orders  protecting  the  intervener's 
rights.  The  intervention  was  made  after  a  sale 
of  the  attached  property,  as  authorized  by  Acts 
27tb  Gen.  Assem.  p.  56,  c.  101,  and  while  the 
proceeds  were  held  by  the  sheriff.  The  inter- 
vener had  knowledge  of  the  facts.  Held,  that  be 
could  not,  after  the  determination  of  the  pro- 
ceeding, maintain  a  suit  for  the  recovery  of  the 
property,  hia  intervention  constituting  an  elec- 
tion of  remedies. 

Appeal  from  District  Conrt,  Davis  County; 
M.  A.  Roberts,  Judge. 

Suit  at  law  to  recovo'  the  value  of  a  stock 
of  merchandise.  Mrs.  S.  B.  Easton  was  at 
one  time  the  owner  of  the  stock,  and  sold  It 
to  the  plaintiff  herein.  After  the  sale  and 
delivery  thereof  to  the  plaintiff,  one  of  Mrs. 
Easton's  creditors  caused  the  stock  to  be 
levied  upon  In  an  attachment  suit  against 
her,  and  the  defendant  took  possession  of 
the  property  by  virtue  of  the  levy.  After- 
wards the  attaching  creditor,  proceeding  un- 
der chapter  101  of  the  Laws  of  the  Twenty- 
Seventh  General  Assembly,  caused  the  at- 
tached property  to  be  sold  because  of  its 
perishable  nature.  The  plaintiff  was  noti- 
fied of  the  proposed  sale,  and  was  present 
thereat,  and  made  no  objections  thereto. 
After  the  sale  had  been  fully  completed,  the 
plaintiff  herein  intervened  In  the  attach- 
ment suit  under  the  provision  of  section  3928 
of  the  Code,  and  upon  a  trial  of  the  issue 
therein  Joined  he  was  adjudged  to  be  the 
owner  of  the  goods.  At  the  time  of  the  In- 
tervention the  proceeds  of  the  sale  were  in 
the  bands  of  the  defendant  sheriff,  and  have 
so  remained  ever  since.  No  order  "was  asked 
or  made  requiring  him  to  deliver  the  same 
to  the  Intervener,  and  thereafter  this  suit 
was  brought  for  the  value  of  the  stock. 
There  was  a  trial  resulting  In  a  Judgment 
against  the  defendant  for  nearly  $400,  from 
which  Judgment  he  appeals.    Reversed. 

Work  &  Work  and  Payne  &  Sowers,  tor 
appellant.  Taylor  &  Scarborough,  for  appel- 
lee. 
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SHERWIN,  J.    The  Important  qnestlon  In 
this  cuse  Is  whether  the  plaintiff  la  estopped 
firam  maintaining  this  action  for  the  value 
of  the  stock  of  goods.     It  is  contended  by 
the  appellant  that  when  he  intervened  In  the 
attachment  salt  he  elected  to  pursue  one  of 
two  or  more  Inconsistent  remedies,  and  that 
he  la  now  bound  by  such  election,  and  can 
recover  nothing  herein.    The  question  Is  an 
important  one,  and  Involves  a  construction 
of  section  3928  of  the  Code,  which  is  as  fol- 
lows:    "Any  person  other  than  the  defend- 
ant may,   before  the  sale  of   any  attached 
property,  or  before  the  payment  to  the  plain- 
tiff of  the  proceeds  thereof,  or  any  attached 
debt,  present  his  petition  verified  by  oath  to 
tbe  court,  disputing  the  validity  of  the  at- 
t&chment,  or  stating  a  claim  to  the  property 
or  money,  or  to  an  Interest  in  or  lien  on  it, 
onder  any  other  attachment  or  otherwise, 
and  setting  forth  the.  facts  upon  which  the 
claim  is  founded;   and  the  petitioner's  claim 
shall  be  in  a  summary  manner  Investigated. 
The  court  may  hear  the  proof  or  order  a  ref-: 
ermce,  or  may  impanel  a  Jury  to  inquire  into 
the  facts.    If  it  Is  fotmd  that  the  petitioner 
bas  a  title  to,  a  lien  on,  or  any  interest  in 
such  property,  the  court  shall  make  such  or- 
der as  may  be  necessary  to  protect  Ills  rights. 
Tbe  costs  of  such  proceedings  shall  be  paid 
by  either  party  at  the  discretion  of  the  court" 
The  language  of  the  statute  is  that  tbe  inter- 
Tenor's  claim  to  the  attached  property  shall 
be  summarily  investigated  and  determined, 
and  that  an  order  shall  be  made  fully  pro- 
tecting his  rights.    Its  clearly  expressed  pur- 
pose Is  to  provide  a  speedy  and  summary* 
method    whereby  the  title  to  the   attached 
property  may  be  determined,  and  it  Is  as 
eleariy  apparent  that  when  it  U  found  that 
the  property  belongs  to  the  intervener  the 
cotut  may  order  it  delivered  to  him  released 
from  the  attachment    E^rthermore,  we  have 
beld  that  no  question  other  than  the  inter- 
vener'B  claim  or  title  can  be  tried  and  deter- 
mined nnder  this  statute.     Valley  Bank  ▼. 
Wolf.  lOl  Iowa,  51,  60  N.  W.  1131.     If  the 
specific  property  in  question  had  been  held 
t^  the  sheriff  at  the  time  of  the  judgment 
I    in  the  Intervention  proceedings,  there  can  be 
'    no  doubt  that  the  court  could  have  ordered 
I    and  enforced  its  return  to  the  plaintiff,  who 
'    iras  found  to  be  the  true  owner  thereof.    But 
I    'he  property  had  been  found  to  be  perlsha- 
I    ble.  and  had  been  sold  as  provided  by  law. 
;    ichapter  101,  p.  66,  Acts  27th  Oen.  Assem.); 
'    and  tbe  proceeds  thereof  were  held  by  tho 
'    sberiff  awaiting  the  final  Judgment  of  the 
?onrt     It  was,  therefore,  a  fund  in  court 
standing  In  the  place  of  the  specific  property, 
which  It  represented,  to  be  disposed  of  only 
cpon  tbe  Judgment  or  order  of  the  court 
The  plaintiff  was  advised  of  the  exact  altua- 
tloii  before  he  intervened,  and  was  bound  to 
know  that  the  property  Itself  could  not  then 
be  returned  to  him;   hence  we  think  It  must 
be  said  that  he  sought  to  establish  his  claim 
to  tbe  money  in  the  hands  of  the  sheriff. 


which  stooil  for  tbe  property,  otherwise  the 
trial  of  his  title  would  iiave  been  a  fttrce,  and 
an  imposition  upon  the  court  which  cannot 
be  tolerated.  The  statute  gave  him  other 
remedies,  and  he  was  not  bound  to  proceed 
under  section  3928.  Sperry  T.  Bthrldge,  70 
Iowa,  27,  30  N.  W.  4.  But  having  so  pro- 
ceeded, it  will  constitute  an  election  of  rem- 
edies, by  which  he  Is  bound.  If  the  remedy 
which  he  now  seeks  is  inconsistent  with  tbe 
former.  Where  remedies'  are  not  concurrent, 
and  a  choice  between  them  is  once  made  with 
full  knowledge  of  all  tbe  facts,  the  right  to 
follow  the  other  is  forever  gone.  Renne  v. 
Townsend  (Iowa)  100  N.  W.  48;  Boots  v. 
Ferguson,  46  Hun,  129;  Thompson  v.  How- 
ard, 81  Mich.  309;  Fowler  v.  Savings  Bank, 
113  N.  Y.  450,  21  N.  E.  172,  4  L.  R.  A.  145, 10 
Am.  St  Rep.  479,  and  extended  note  there- 
on, 487;  Hartland  v.  Hackett,  67  Vt  92; 
Hooker  v.  Hubbard,  97  Mass.  177;  Tarry  v. 
Mnnger  (N.  T.)  24  N.  B.  272,  8  L.  R.  A. 
216,  18  Am.  St.  Rep.  803.  That  the  two  rem- 
edies pursued  by  the  plaintiff  are  inconsistent 
we  think  admits  of  no  doubt  In  the  one  he 
claims  the  ownership  of  the  property,  and 
asks  that  it  be  returned  to  him-,  and  in  the 
other  he  treats  it  as  having  been  converted, 
and  asks  to  recover  its  value.  He  surely 
could  not  maintain  both  actions  at  once,  nor 
in  succession.  True,  he  might  commence 
both  at  once,  but  in  such  event  he  could  be 
required  to  elect  which  remedy  he  would  fol- 
low, and  dismiss  the  other.  But  he  made 
his  own  election,  and  followed  it  to  a  final 
Judgment,  and  by  that  he  is  bound,  whether 
the  result  is  satisfactory  or  not  In  Valley 
Bank  v.  Wolf,  supra,  there  was  an  interven- 
tion under  the  same  statute,  and  upon  a  trial 
tbe  Issue  was  determined  adversely  to  tbe 
intervener,  who-  had  obtained  possession  of 
the  property 'under  a  delivery  bond,  and  we 
held  that  recovery  on  the  bond  could  not  be 
had  In  the  intervention  proceedings,  but 
would  have  to  be  obtained  through  an  inde- 
pendent action.  There  was  no  question  of 
the  election  of  remedies  in  the  case,  and 
nothing  was  said  therein  on  the  subject. 

For  the  reasons  given  herein,  the  judg- 
ment Is  reversed. 


NICHOLAS  V.  IOWA  MERCHANTS'  MUT. 
INS.  CO. 

(Supreme  Court  of  Iowa.     Oct  20,  1904.) 

root  INStTBAKCK— OWBLUNO  nOTTSE— CHANQE 
OF  OCCUPANCT— RKNTTNO  —  VACANCT— PBOOF 
or  LOSS — WAIVEB— EVIDENCE— eUFFICIENCT— 
INCBEA8E  OF  HAZABD— INSURANCE  OR  GOODS. 

1.  FlaintiCTs  application  for  insnrance  war- 
ranted the  building  was  occupied  as  a  private' 
dwelling,  and  stated  that  he  was  the  occupant. 
Subsequently  it  was  occupied  by  a  tenant  until 
the  loss,  save  that  he  was  temporarily  absent, 
for  about  a  week  Immediately  preceding  the 
fire,  during  which  time  a  neighbor  had  the- 
key,  and  entered  the  house  almtxst  daily  to  wa- 
ter plants,  ndd  that  if  there  was  a  change- 
of   use  or  occupancy,   the   finding   of  the  jury- 
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tbat  it:  did  not  increase  the  hazard  waa  sup- 
ported in  the  evidence. 

2.  A  fire  insurance  company  mar  waive  the 
proof  of  loss  required  to  be  furnished  under  af- 
fidavit of  the  assured  by  Code,  §£1742-1744. 

3.  Plaintiff  telegraphed  from  D.  that  he  had 
just  received  notice  that  his  house  at  S^  insur- 
ed by  defendant,  "was  destroyed  by  nre  last 
night."  Receiving  no  reply,  he  wired,  inquiring 
if  defendant  had  received  the  notice.  Defend- 
ant wrote  that  it  had  visited  S.,  and  found 
things  unsatisfactory ;  that  plaintiff's  tenant 
had  not  lived  in  the  house,  and  on  that  account 
the  fire  occurred.  Afterwards  plaintiff's  agent 
wrote  to  defendant  for  an  explanation  of  Ita 
letter,  and  asking  if  it  would  settle,  and  there 
was  nothing  further  until  the  time  for  making 
proof  of  loss  had  expired.  Held,  that  there  was 
sufficient  evidence  of  waiver  of  formal  proof  of 
loss  to  carry  that  question  to  the  jury. 

4.  The  fact  that  a  tenant  who  moved  into  an 
insured  dwelling  house  took  out  insurance  on  his 
personal  property  therein  did  not  show  an  in- 
crease of  hazard  under  the  policy  on  the  house. 
In  the  absence  of  fraud  or  overinsurance  of  the 
personal  property. 

Appeal  from  District  Court,  Osceola  Coun- 
ty; F.  R.  Qaynor,  Judge. 

Action  at  law  upon  a  policy  of  fire  Insur- 
ance. Defense,  change  tn  occnpancy  of  tbe 
building  Insured,  and  failure  to  make  due 
proof  of  loss.  Trial  to  a  Jury.  Verdict  and 
Judgment  for  plaintiff,  and  defendant  ai>- 
peals.    Affirmed. 

F.  L.  Ferris  and  O.  J.  Clark,  for  appellant 
C.  M.  Brooks,  for  appellee. 

DEEMER,  0.  J.  The  property  Insured  was 
a  frame  dwelling  house.  It  burned  on  No- 
rember  15,  1901.  At  tbe  time  tbe  policy  was 
Issued  tbe  property  was  occupied  by  the  in- 
sured as  a  place  of  residence.  Thereafter, 
and  on  or  about  August  20,  1899,  tbe  insured 
moved  out  of  tbe  bouse,  and  rented  it  to  one 
Scbell,  who  occupied  it  for  a  residence  until 
about  tbe  28tb  of  October,  1900,  when  be 
moved  out  of  tbe  same,  and  it  was  rented 
to  one  Havinga,  who  occupied  it  for  the  same 
purpose  until  the  time  of  tbe  fire,  save  tbat 
be  was  temporarily  absent  therefrom  for 
about  one  week  immediately  preceding  the 
burning  of  tbe  building.  During  tbe  time  of 
Havlnga's  absence  tbe  key  to  the  bouse  was 
left  with  a  neighbor,  who  went  to  tbe  build- 
ing almost  daily  to  water  some  plants  which 
were  left  there  during  the  temporary  absence 
of  tbe  tenant  Plaintiff  claims  tbat  shortly 
after  he  left  the  property  and  moved  to  Min- 
nesota he  notiSed  the  defendant  tbat  be  had 
left  the  bouse,  and  rented  tbe  same  to  Schell, 
but  defendant  denies  tbe  receipt  of  any  sucb 
letter.  After  living  a  short  time  in  Minne- 
sota, the  plaintiff  moved  to  Doon,  Iowa;  and 
while  there,  and  on  or  about  August  23,  1901, 
he  wrote  to  defendant  suggesting  tbat  be  be 
appointed  an  agent  for  it  at  that  place.  It 
aL«o  appears  that  be  Inclosed  a  premium  In- 
stallment on  the  policy  In  that  letter.  Re- 
sponding to  this,  defendant  noticed  plaintiff's 
removal  from  Sibley  to  Doon,  and  asked  if 
he  wanted  bis' policy  transferred.    The  letter 

\  2.  See  Insurance,  toL  28,  Cent.  Dig.  1  1361. 


also  made  certain  propositions  regarding 
plalntifr's  agency  at  Doon.  This  closed  tbe 
correspondence  until  after  tbe  fire.  TTpon  tbe 
happening  of  tbat  event  plaintiff  Immediately 
wired  tbe  defendant  as  follows:  "Just  receiv- 
ed notice  tbat  my  bouse  at  Sibley,  covered  by 
policy  No.  6,889,  waa  destroyed  by  fire  lart 
night  I  am  sending  policy  to  Sibley  Bank. 
Please  attend  to  It  at  once."  Receiving  no  re- 
ply, be  again,  on  November  27,  1901,  wired 
the  defendant,  saying:  "I  wired  you  on  tbe 
15tb,  regarding  my  house  burning  at  Sibley, 
policy  No.  6389.  Did  you  get  tbe  message? 
Answer.  D.  H."  On  tbe  next  day  tbe  plain- 
tiff received  from  defendant  the  following 
letter:  "We  went  to  Sibley,  and  found  tblnga 
very  unsatisfactory.  You  bad  moved  your 
family.  Tbe  tenant  bad  not  lived  In  tbe 
bouse  for  six  weeks,  and  on  tbat  account  tbe 
fire  occurred.  Had  yoiv  family  been  In  it,  it 
would  not  have  burned. '|  Thereafter,  and  on 
or  about  December  11,  1901,  the  Sibley  Bank 
wrote  defendant  this  letter:  "Mr.  W.  W. 
Nicholas  of  Doon  has  forwarded  to  us  yoor 
letter  to  blm  written  November  27th  last 
He  asked  us  to  take  tbe  matter  of  tbe  settle- 
ment of  bis  loss  up  witb  you  and  we  there- 
fore ask  for  an  explanation  of  your  letter. 
Ton  do  not  say  what  you  are  willing  to  do 
but  simply  say  that  you  found  things  here 
unsatisfactory.  If  you  refuse  to  pay  for  the 
loss  under  tbe  policy  be  kind  enough  to  ao 
state,  and  oblige."  This  closed  tbe  correspond- 
ence until  January  21,  1902,  when  plaintUT 
wrote  tbe  company  as  follows:  "Mr.  Locke  of 
tbe  Sibley  State  Bank  advises  tbat  you  have 
DDt  yet  settled  tbe  fire  loss  there.  Kindly 
advise  what  you  are  doing  In  regard  to  the 
matter  and  If  I  can  look  for  a  prompt  settle- 
ment This  is  a  very  small  matter  so  far  as 
you  are  concerned  and  a  bad  loss  for  me  and 
I  have  no  doubt  an  old  line  company  would 
have  settled  tbla  matter  long  ago  but  the 
representations  of  your  Sibley  agent  led  me 
to  believe  tbat  In  case  of  misfortune  I  conld 
not  be  In  better  bands  than  yours  so  I  trust 
you  will  promptly  settle  this  matter  and 
avoid  further  delay.  In  your  note  of  some 
time  ago  you  mentioned  tbat  the  tenant  bad 
not  lived  in  the  house  for  six  weeks,  but  he 
promptly  denies  this  and  says  the  few  days 
that  they  were  away  bis  sister-in-law  living 
Just  across  tbe  street  took  care  of  tbe  bouse 
and  so  far  as  my  family  were  concerned  I 
wrote  you  upon  leaving  Sibley  8tatii:g  that 
I  had  rented  the  place  so  I  do  not  under.stand 
your  assurance  tbat  tbe  place  wouldn't  have 
burned  had  we  been  living  there  as  I  certain- 
ly would  never  have  Insured  tbe  propprty  if 
I  knew  tbat  I  would  never  have  sufferoti  loss 
and  now  tbe  misfortune  bas  overtaken  us  I  . 
trust  you  will  do  your  duty  promptly  and 
avoid  putting  tbe  matter  In  the  commission- 
er's hands.  Hoping  for  a  prompt  reply  and 
speedy  settlement  also  a  continuation  of  good 
win  on  both  sides."  This  was  followed  by  a 
letter  from  plaintiff's  attorney,  written  under 
date  of  March  26,  1002,  which  need  not  be 
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aet  ent  farther  than  to  say  that  It  referred 
to  defendant's  refusal  to  pay  the  loss,  and 
asked  for  an  explanation  thereof.  To  this 
defendant  responded  in  this  wise:  "As  to 
yonr  Inquiry  about  loss  of  W.  W.  Nicholas 
we  will  say  we  do  not  know  anything  definite 
about  It  We  have  nerer  denied  or  admitted 
liability.  We  hare  never  seen  Mr.  Nicholas 
nor  has  he  ever  made  any  loss  proof  or  sworn 
statement  to  this  Company  which  sworn  state- 
ment and  loss  proof  would  have  set  out  the 
occupancy,  the  other  insurance,  the  mortga- 
gees, liens  and  other  incumbrances,  if  any, 
the  canse  of  the  flre  and  the  extent  of  the 
fire  and  all  other  matter  material  to  the  pol- 
icy and  damage  claimed.  We  have  not  looked 
after  It,  supposed  from  information  had  from 
another  insurance  Company  interested  in  the 
tenant  that  the  claim,  if  any,  had  been  found 
to  be  complicated  and  therefore  was  aban- 
doned. Mr.  Nicholas  has  never  written  this 
office  but  one  letter,  Jan.  2l8t,  1902,  and  in 
that  matter  set  up  no  claim  complying  with 
tbe  policy  or  statutes  of  the  state.  He  has 
never  said  we  owed  him  one  dollar  for  loss  or 
damage.  If  Mr.  Nicholas  had  a  just  claim  on 
tbis  Company,  why  did  he  not  file  his  claim 
as  the  law  requires?  He  had  his  policy  and  it 
plahily  stated  Section  9,  'Conditions  of  In- 
sorance'  as  you  may  read  if  you  have  the 
policy.  We  rely  on  tbe  conditions  of  tbe 
policy  and  on  Sections  1742,  1743,  1744,  of 
tbe  Code  In  all  matters  of  claim  for  dam- 
ages." After  the  receipt  of  the  telegram  of 
notiflcatlon,  the  president  of  the  defendant 
company  went  to  Sibley  to  investigate  the 
loss,  but  he  did  not  see  plaintiff  nor  tbe  bank 
which  held  the  policy,  and  he  says  that  he 
came  to  no  conclusion  as  to  how  the  flre  oc- 
curred. He  did,  however,  call  upon  the  neigh- 
bors, and  some  insurance  agents  at  Sibley, 
In  order  to  ascertain  the  cause  of  the  flre,  but 
did  not,  he  says,  ascertain  either  tbe  cause  or 
tbe  extent  of  the  loss.  No  other  proofs  of 
hwg  were  made  by  the  plaintiff. 

These  are  the  material  facts  in  the  case, 
and  thereupon  two  questions  are  raised  by  tbe 
defendant:  First,  it  is  insisted  that  the 
change  of  occupancy  rendered  the  policy  void; 
and,  second.  It  is  argued  that,  as  plaintiff  did 
not  famish  either  statutory  or  contract  proofs 
of  loss,  he  cannot  recover.  The  provision  of 
the  policy  with  reference  to  occupancy  reads 
in  this  wise:  "If  the  occupancy  of  such  build- 
ing be  changed  or  used  in  any  other  way  than 
at  the  time  of  insuring  •  •  *  so  as  to 
make  It  more  hazardous  than  at  the  time  of 
insuring,  •  •  •  the  Insurance  shall  be 
void  and  of  no  effect,  unless  the  consent  of 
company  in  writing  i^gned  by  the  Secretary 
and  endorsed  upon  the  policy  shall  be  obtain- 
ed thereto."  In  the  application  for  insurance 
the  plaintiff  rtated  and  warranted  that  the 
bnlldlng  was  occupied  for  a  private  dwelling 
only,  and  in  answer  to  this  Interrogatory, 
"By  whom  ot^pied  applicant  or  tenant?"  re- 
•ponded,  "Applicant."  The  policy  also  pro- 
vided that  in  case  of  loss  tbe  insured  should. 


within  10  days,  give  written  notice  to  the 
secretary  of  the  company,  and  within  30  days 
deliver  a  particular  account  thereof,  signed 
and  verified  by  him.  Various  other  matters 
were  also  required  to  be  stated,  which  need 
not  be  more  partlctriarly  referred  to.  A  by- 
law provided  that  proof  of  loss  should  be 
made  within  GO  days,  and  it  was  also  provid- 
ed that  the  loss  should  not  be  payable  until 
the  proofs  of  loss  were  produced  and  exam- 
ined. Sections  1742,  1743,  and  1744  of  the 
Code,  which  supersede  these  conditions  as  to 
notice  and  proofs  of  loss,  provide  that  the  in- 
sured shall  within  60  days  after  the  loss  give 
the  Insurance  company  notice  In  writing  of 
such  loss,  accompanied  by  an  affidavit  stating 
the  facts  as  to  how  the  loss  occurred,  so  far 
as  they  are  within  his  knowledge,  and  the 
extent  of  his  loss.  By  these  sections  it  is  also 
provided,  In  substance,  that,  unless  the  change 
in  occupancy  or  use  of  the  property  Insured 
made  the  risk  more  hazardous,  the  condition 
against  such  change  or  use  Is  of  no  effect 
The  trial  court  submitted  the  question  of 
whether  or  not  tbe  change  In  occupancy  or 
use  of  the  property  made  the  risk  more  haz- 
ardous, and  the  verdict  Is  a  finding  that  it 
did  not  This  conclusion  bos  support  in  the 
evidence,  and  we  should  not  Interfere  there- 
with. In  so  holding  we  are  not  to  be  under- 
stood as  announcing  that  tbere  was,  as  a  mat- 
ter of  law,  a  change  In  tbe  use  or  occupancy 
of  the  building.  That  is,  to  say  the  least,  a 
doubtful  proposition;  but  as  the  case  was 
tried  on  the  theory  that  the  change  was  with- 
in the  terms  of  the  policy,  we  have  so  treated 
it  here,  leaving  the  iucreise  of  hazard  there- 
by as  a  proposition  of  fact  for  a  jury. 

2.  As  to  proof  of  loss.  The  statute  was 
not  followed,  and,  unless  there  be  sufficient 
evidence  of  waiver  of  the  terms  thereof  to 
take  the  case  to  the  Jury,  the  judgment 
must  be  reversed.  Plaintiff  was  not  In  Sib- 
ley when  the  loss  happened,  and,  of  course, 
bad  no  personal  knowledge  as  to  bow  the  fire 
occurred.  In  telegraphing  tbe  company  he 
gave  all  the  facts  within  bis  knowledge. 
He  said  he  had  notice  that  his  house  was  de- 
stroyed (not  damaged)  by  flre.  True,  he  did 
not  verify  tbis  statement,  but  it  evidently 
contained  all  the  facts  within  bis  knowledge. 
This,  of  course,  defendant  knew,  for  It  was 
advised  that  he  was  at  Doon  when  the  loss 
occurred,  and  that  he  bad  not  then  been  at 
Sibley  to  Investigate  the  loss.  Pursuant  to 
this  notice,  the  president  went  to  Sibley,  and 
investigated  the  loss,  and  thereafter  wrote 
the  first  letter  copied  In  this  opinion.  That 
letter  makes  no  reference  to  Insufficiency  of 
the  proofs,  but  notifies  plaintiff  that  the  com- 
pany had  made  an  investigation  for  Itself, 
and  found  things  unsatisfactory.  It  then  goes 
on  to  state  that  the  flre  would  not  have  oc- 
curred had  plaintiff  remained  In  the  building, 
but  that  it  did  occur  by  reason  of  the  change 
of  occupancy  and  temporary  absence  of  the 
tenant  This  was  followed  by  tbe  letter  from 
the  bank,  which  was  written  within  tbe  60 
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days  allowed  for  fnmighiiiK  proofs  of  loss, 
in  which  an  explanation  of  the  company's  let- 
ter Is  asked,  and  a  categorical  answer  as  to 
whether  or  not  it  refused  to  pay  the  loss  re- 
quested. Thus  matters  remained  until  again 
taken  up,  after  the  time  for  malkng  proofs 
of  loss  bad  expired.  That  an  insurance  com- 
pany may  waive  proofs  of  loss,  notwithstand- 
ing the  provisions  of  the  statutes  quoted,  is 
too  well  settled  to  require  the  citation  of  au- 
thorities; and  the  only  question  for  our  de- 
termination here  is,  was  there  sufficient  evi- 
dence of  waiver  to  take  the  case  to  a  Jury? 
Waiver  Is  the  Intentional  relinquishment  of 
a  known  right.  Defendant  knew  its  right  to 
have  statutory  proofs  of  loss,  but  it  could 
waive  this  by  such  acta  or  conduct  on  its 
part  as  to  Justify  the  conclusion  that  It  was 
not  intending  to  insist  upon  full  compliance 
with  the  statute.  It  could  also  waive  by  re- 
fusing to  pay  the  loss.  Another  well-settled 
rule  of  law,  which  we  think  applicable  to 
the  case,  is  that,  if  one  makes  defective 
proofs  of  loss,  it  is  the  duty  of  an  insurance 
company  to  point  out  the  defects,  and,  if  It 
fails  to  do  so,  but  proceeds  to  act  thereon,  it 
will  not  thereafter  be  heard  to  object  to  the 
form  of  proofs.  Prlngle  v.  Insurance  Co., 
107  Iowa,  742,  77  N.  W.  621.  Of  course,  this 
rule  does  not  apply,  if  no  proofs  are  furnish- 
ed, but  if  there  Is  a  manifest  attempt  to 
comply  with  the  law  on  this  subject,  it  is 
the  duty  of  the  company  to  point  out  its  ob- 
jections. In  order  that  the  insured  may  cure 
the  defects.  Defendant  knew  that  the  in- 
sured had  no  personal  knowledge  regarding 
the.  Ore.  It  also  knew  ttiat  he  had  given  all 
the  facts  in  his  possession.  Nothing  else 
was  required  to  make  these  telegrams  com- 
plete proofs  of  loss  under  the  statute,  save 
an  affidavit  from  the  assured.  If  defendant 
desired  this,  it  should  in  all  fairness  have  re- 
quested it,  and,  as  it  did  not  do  so,  this  de- 
fect should  be  held  waived.  Moreover,  we 
think,  under  all  the  circumstances,  a  denial 
of  liability  on  the  part  of  the  defendant 
might  well  have  been  found  by  the  Jury. 
The  letter  from  the  company  is  equivocal  in 
character,  but,  construed  by  defendant's  sub- 
sequent conduct,  there  can  be  no  mistake  as 
to  its  meaning.  Our  conclusions  on  this 
branch  of  the  case  find  support  in  the  fol- 
lowing cases:  Green  v.  Ins.  Co.,  84  Iowa, 
133,  50  N.  W.  658 :  George  Dee  v.  Ins.  Co.,  104 
Iowa,  167,  73  N.  W.  594;  Myers  v.  Ins.  Co., 
72  Iowa,  176,  33  N.  W.  453;  Dyer  T.  Ins.  Co., 
1U3  Iowa,  524,  72  N.  W.  681;  and  numerous 
other  cases  cited  therein.  See,  also,  Carson 
V.  German  Insurance  Co.,  62  Iowa,  438,  17  N. 
W.  650;  Smith  v.  Continental  Co.,  108  Iowa, 
382,  79  N.  W.  126;  Sooroltz  v.  Ins.  Co.,  109 
Iowa,  522,  80  N.  W.  642;  Washburn-Halligan 
Coffee  Co.  v.  Ins.  Co.,  110  Iowa,  423,  81  N.  W. 
707,  80  Am.  St  Rep.  311;  Corson  v.  Ins.  Co., 
113  Iowa,  641,  86  N.  W.  806.  Brvay  v.  Ins. 
Co.  (Iowa)  93  N.  W.  290,  relied  upon  by  de- 
fendant, is  not  in  point.  The  insurance  com- 
pany did  nothing  in  that  case  from  which  a 


waiver  might  have  been  inferred,  and  the 
plaintiff  did  not  attempt  to  comply  with  the 
statute.  He  simply  sent  the  company  a  let- 
ter from  the  secretary  of  another  insurance 
company. 

S.  A    motion   to    strike   part   of   defend- 
ant's answer  was  sustained,  and  of  tills  com- 
plaint U  made.    The  part  stricken  out  sim- 
ply recited  that  the  tenant,  Havinga,  after 
moving  Into  the  property,  took  out  $700  of 
insurance  upon  his  personal  property,  which 
he  moved  into  the  house.    Tills  was  claimed 
to  be  such  an  increase  of  hazard  as  avoided 
the  policy.    As  there  was  no  plea  of  fraud 
or  overinsurance  of  tills  personal  property, 
I  it  is  manifest  that  It  did  not  increase  the 
>  hazard.    There  is  no  provision  in  the  policy 
!  against  the  insurance  of  personal  property 
I  Willie  in  the  building  Insured;   and  we  are 
I  not  prepared  to  assent  to  the  doctrine  that 
I  the  mere  insurance  of  personal  property  with- 
in a  building  Increases  the  hazard,  especially 
where,  as  here,  there  is  no  plea  of  fraud  or 
over  Insurance. 

We  are  united  In  the  conclusion  that  the 
judgment  is  right,  and  it  Is  affirmed. 

Plaintiff's  motion  for  Judgment  on  the  su- 
persedeas bond  is  sustained. 


TARBEIiL  et  aL  v.  SMITH  et  aL 
(Supreme  Court  of  Iowa.     Oct  26,  1904.) 

WnXS— CORSTBUcnoW— CONDITIOHAI,    i.niTrA- 
TIONS— BEFUORANOT. 

1.  Where  a  will  devised  real  estate  t«  testa- 
tor's wife  for  lite,  "and  after  her  death"  to  tes- 
tator's daughter,  "and  at  her  death,  if  she  has 
no  heirs,  then  said  estate,  or  bo  much  of  It  as 
may  t>e  left  to  be  equally  divided"  amongst  tes- 
tator's heirs,  the  condition  on  which  the  daugh- 
ter's estate  was  limited  should  be  construed  as 
applying  only  to  the  daughter's  death  without 

'  heirs  during  the  life  of  the  testator,  and  hence, 
on  her  surviving  the  testator,  she  acquired  a  re- 
;  mainder  In  fee. 

2.  Where  a  will  devised  a  remainder  to  testa- 
tor's daughter,  and  at  her  death,  if  she  has  no 

I  heirs,  then  said  estate,  or  so  much  of  it  as  mav 
I  be  left  to  be  equally  divided  amongst  t«sta- 
tor's  heirs,  the  daughter  took  such  remainder  in 
fee,  since  the  provision  with  reference  to  the 
disposition  to  be  made  of  the  property  after  the 
daughter's  death  was  void  for  repugnancy. 

Appeal  from  District  Court,  Wayne  Coun- 
ty;  H.  M.  Towner,  Judge. 

The  plaintiffs  are  respectively  the  surviv- 
ing widow  and  the  sole  surviving  child  of  E. 
E.  Tarbell,  who  died  seised  of  certain  real  es- 
tate, and  they  allege  that  by  the  provisions 
of  the  will  of  said  deceased  they  are  vested 
with  the  complete  title  to  said  real  estate,  the 
widow  having  a  life  estate  and  the  daughter 
the  remainder  in  fee,  and  they  ask  that  their 
title  be  quieted  as  against  the  defendants, 
who  are  the  sister,  mother,  and  other  rela- 
tives of  the  deceased.  A  decree  was  rendered 
in  favor  of  plaintiffs,  quieting  the  title  in 
them,  and  the  defendants  appeal-    Affirmed. 

Miles  &  Steele,  for  appellants.  Llvlngtitou 
&  Son,  for  appellees. 
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McGLAIN,  J.  The  only  claim  of  the  de- 
fendants, or  any  of  them,  to  any  Interest  in 
the  real  estate  In  controversy,  arises  oat  of 
the  construction  of  the  will  of  B.  B.  Tarbell, 
by  one  provision  of  which  the  real  estate  In 
controversy  was  devised  "to  my  beloved  wife 
•  *  •  dmintr  the  term  of  her  natural  life, 
or  so  long  as  she  remains  my  widow,  and 
after  her  death  to  go  to  my  daughter,  Lottie 
C  Tarbell,  and  at  her  death,  if  she  has  no 
heirs,  then  said  estate,  or  so  much  of  it,  as 
may  be  left  to  be  equally  divided  amongst  my 
heirs."  The  Lottie  O.  Tarbell  named  in  the 
win  Is  the  Lottie  C.  Sallman  wl>o  is  one  of 
the  plaintiffs.  Defendants'  claim  to  ao  inter- 
est in  the  property  under  this  provision  of  the 
will  is  that  the  daughter  was  given  only  a 
life  estate  in  remainder  after  the  termina- 
tion of  the  widow's  life  estate,  and  that  there 
ts  a  contingent  remainder  over  to  those  who, 
if  the  danghter  had  died  without  heirs  be- 
fore tlie  death  of  the  testator,  would  then 
have  been  his  heirs.  To  this  claim  there  are 
two  answers.  It  is  well  settled  that  where 
the  terms  of  a  will  indicate  an  Intention  that 
tl)e  primary  devisee  sliall  take  the  fee  on  the 
death  of  the  testator,  coupled  with  a  devise 
over  in  case  of  Ills  death  without  issue,  the 
words  refer  to  a  death  without  issue  during 
the  lifetime  of  tlie  testator,  and  the  primary 
devisee  surviving  the  testator  takes  an  abso^ 
lute  estate  in  fee  simpla  This  rule  of  con- 
stractlon  is  adopted  in  order  to  avoid  repug- 
nancy, and  because  the  law  favors  the  vest- 
hig  of  estates  at  the  earliest  possible  period 
Id  the  absence  of  a  clear  manifestation  of  the 
Intention  of  the  testator  to  the  contrary,  Col- 
lins T.  Collins,  116  Iowa,  703,  88  N.  W.  1097; 
Fowler  v.  Dubme,  143  Ind.  248,  42  N.  B.  623. 
We  must  presume,  therefore,  that  the  lan- 
piage  of  the  clause  of  the  will  already  quot- 
ed, which  refers  to  tlie  disposition  of  the 
property  in  the  event  of  the  daughter's  death, 
bad  referoioe  to  the  contingency  of  her  death 
before  the  death  of  the  testator,  and,  inas- 
much as  she  has  survived  the  testator,  her 
right  to  the  remainder  after  the  termination 
of  the  widow's  life  estate  has  become  abso- 
hite.  The  other  answer  to  the  claims  of  ap- 
pellants is  that  by  the  language  of  the  will 
already  quoted  an  absolute  and  fee-simple 
estate  in  the  remainder  after  the  termination 
of  the  widow's  life  estate  is  devised  to  the 
danghter,  and  any  provision  with  reference 
to  the  disposition  to  be  made  of  the  property 
after  ber  death  is  void  for  repugnancy.  It  is 
mmecessary  at  this  time  to  review  the  deci- 
sions of  this  court  with  reference  to  the  ef- 
fect of  such  repugnant  provisions.  We  have 
recHitly  held  in  the  case  of  Meyer  v.  Waller, 
121  Iowa,  51.  95  N.  W.  254,  that  where  a  de- 
vise absolute  in  terms  is  followed  by  an  in- 
dependent provision  as  to  the  disposition  of 
the  property  after  the  death  of  the  devisee, 
the  absolute  devise  will  be  given  effect,  and 
the  inconsistent  subsequent  provision  will  be 
divegarded.  In  that  case  the  previous  de- 
cisions of  the  court  are  reviewed,  and  there 


is  no  occasion  to  further  refer  to  them  in  the 
present  case.  If  it  be  conceded  that  the  tes- 
tator attempted  to  provide  what  distribution 
should  be  made  of  the  property  in  controversy 
on  the  death  of  his  daughter  after  she  had 
become  vested  with  the  remainder  on  his 
death,  then  such  attempted  provisiop  can  be 
given  no  effect,  for  it  is  clearly  his  intent  that 
the  daughter  shall,  on  his  death,  become  vest- 
ed In  fee  with  the  remainder  after  the  wid- 
ow's life  estate.  It  is  to  be  noticed  that  it 
is  only  so  much  of  the  property  as  may  be 
1^  on  the  death  of  the  daughter  which,  un- 
der the  construction  contended  for  by  appel- 
lant, is  to  be  divided  among  the  testator's 
heirs,  and  it  is  clearly  implied  that  the  daugh- 
ter is  to  have  the  sole  and  unlimited  power 
of  disposal  of  the  remainder  after  the  life  es- 
tate. That  tlie  testator  cannot  give  an  abso- 
lute and  unlimited  estate  with  full  power  of 
disposal  to  one  devisee,  and  then  make  direc- 
tion as  to  the  disposition  of  the  devised  prop- 
erty on  the  death  of  such  devisee,  is  now  so 
well  settled  in  this  state  that  further  discus- 
sion is  unnecessary. 
The  decree  of  the  lower  court  is  affirmed. 


BDINOBR  V.  BAIN  et  al. 

(Supreme  Court  of  Iowa.     Oct.  26,  1904.) 
HomsrriAD— SAix— SA.LK  m  oross. 

1.  Code,  $  2976,  provides  that  the  homestead 
may  be  sold  on  execution  for  debts  contracted 
prior  to  its  acquisition,  but  It  shall  not  be  sold 
except  to  supply  any  deficiency  remaining  after 
exhausting  other  property  liable  to  execution; 
and  section  2978  provides  that,  if  within  a  citv, 
a  homestead  must  not  exceed  one-half  acre  m 
extent,  or,  if  its  value  is  less  than  ^00,  it  may 
be  enlarged  until  it  reaches  that  amount.  Beld, 
that  where  a  homestead  in  a  city  consisted  of 
about  2%  acres,  all  claimed  as  a  homeKtead, 
and  It  was  subject  to  Judicial  sale,  a  sale  of 
It  in  gross  was  not  Improper  where  it  was 
conceded  that  It  did  not  exceed  $500  in  value. 

On  Blearing.    Overruled. 

For  former  opinion,  see  98  N.  W.  568. 

PBR  CURIAM.  In  a  petition  for  rehearing 
appellee  calls  our  attention  to  the  fact  that 
sale  of  the  real  estate  in  question  was  made  by 
the  sheriff  In  gross;  that  upon  the  original 
submission  it  was  contended  by  her  that  under 
the  provisions  of  section  2976  of  the  Code.it 
was  her  right  to  have  reserved  from  sale  that 
l>ortion  of  the  property  on  which  is  situated 
her  dwelling  bouse,  and  not  exceeding  one- 
half  acre  in  extent,  unless  a  sale  thereof  was 
necessary  to  make  good  a  deficiency  remaining 
after  sale  of  the  other  two  acres.  This  con- 
tention was  not  overlooked  by  us,  and  men- 
tion thereof  may  very  well  have  been  made 
in  the  opinion  as  filed.  But  we  did  not  re- 
gard it  of  importance,  and  for  the  reason 
that  it  was  expressly  stipulated  that  the  val- 
ue of  the  entire  property  did  not  exceed  $500, 
and  that  appellee  was  in  possession  of  the 
whole,  claiming  It  as  a  homestead.  By  the 
provisions  of  section  2978  of  the  Code  the 
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homestead  right  In  urban  realty  la  limited 
In  extent  to  one-half  acre,  nnleea  the  yalne 
thereof  Is  leas  than  $500,  lo  which  event  It 
may  be  Increased  to  that  snm.  The  sheriff 
conid  not,  therefore,  set  off  or  reserve  from 
sale  the  homestead,  because  nothing  would 
have  been  left  after  the  reservation  was 
made.  The  property  being  subject  to  sale, 
there  was  no  error  In  making  sale  thereof 
In  gross.  Accordingly,  our  former  opinion  is 
adhered  to,  and  the  petition  for  rehearing 
Is  overruled. 


IOWA  RAILROAD  LAND  OO.  T.  FEHRINO 

et  aL 

(Supreme  Ooort  of  Iowa.      Oct  26,  1904.) 

UMITATIOHB— WHEH   BEOIN  TO  BUN— ESTOPPEL 
— AQCNCT— FOWEB    07    AQENT. 

1.  Where  a  railroad  company  baa  earned  land 
granted  by  Congress,  and  its  title  is  perfect,  and 
nothing  remains  except  to  receive  the  certificate 
of  title  from  the  government,  limitations  began 
to  rim  when  the  company  was  entitled  to  the 
certificate,  the  government  then  retaining  the 
mere  naked  legal  title,  while  the  company  is 
the  real  owner ;  bat.  In  the  absence  of  evidence 
to  the  contrary,  it  will  be  presumed  that  It  ac- 

Siiired  ownership  at  the  time  It  received  its  cer- 
Qcate,  so  as  to  make  the  statute  ran  from  that 
date. 

2.  In  ejectment  by  a  railway  oomi>any  claim- 
ing under  a  land  grant  defendant  alleged  that 
in  negotiating  for  the  purchase  of  an  adjoining 
tract  of  the  company  through  its  agent  slie  in- 
miired  who  owned  the  land  in  controversy,  and 
tnat  the  a^ent  replied  that  it  was  swamp  land, 
and  that  in  reliance  on  such  information  she 
purchased  the  adjoining  tract.  The  agent  was 
agent  for  the  sale  of  the  company's  lanib.  There 
was  no  averment  that  the  agent  was  advised  of 
the  purpose  of  the  inquiry,  or  that  defendant 
was  likely  to  rely  on  the  answer,  or  that  the  an- 
swer was  made  in  bad  faith.  Held  not  good  as  a 
plea  of  estoppel. 

3.  Where  an  agent  for  the  sale  of  certain 
lands  of  a  railroad  company,  in  reply  to  a  ques- 
tion as  to  the  ownership  of  certain  other  lands, 
stated  that  they  did  not  belong  to  the  railroad 
company,  but  were  swamp  lands,  and  the  party 
to  the  conversation  purchased  them,  and  as  a 
matter  of  fact  they  belonged  to  the  railroad  com- 
pany, such  representation  did  not  estop  the  rail- 
road company  from  claiming  the  land ;  the  agent 
having  mere  power  to  sell,  and  not  to  waive 
daima  of  title. 

4.  A  railway  company  claiming  land  under  a 
congressional  land  grant  instituted  proceedings 
before  the  Land  Department  to  determine  wheth- 
er a  tract  passed  under  the  swamp-land  grant 
or  was  within  the  railroad  grant.  It  was  decid- 
ed that  the  tract  was  within  the  latter  grant. 
Three  yean  after  the  decision  a  third  i>erson  en- 
tered into  possession  of  the  tract,  and  continued 
in  possession  for  over  10  years,  claiming  owner- 
ship, improving  the  same,  and  paying  taxes 
thereon,  without  knowledge  of  the  proceedings. 
The  companji  had  knowledge  of  the  tiilrd  per- 
son's possession,  claims,  and  acts,  but  did  not 
during  that  period  assert  any  daim  to  the  land. 
The  third  person  charged  that  the  decision  of 
the  liand  Department  was  procured  by  the  com- 
pany's fraud.  Held,  that  the  oompanv  was  es- 
topped from  asserting  its  claim  to  ue  land. 

Appeal  from  District  Conrt,  Greene  Cbon- 
ty;   P.  M.  Powers,  Judge. 

The  plaintiff  alleged  ownership  of  the  40 
acres  of  land  In  controversy  since  June  14, 
1901;    that   defendants   are  In    possession. 


which  fhey  hare  refnsed  to  yield ;  and  pray- 
ed Jndg^ment  of  ejectment  and  for  damages. 
An  abstract  of  title  was  attached,  from 
which  It  appears  that  a  certificate  of  title 
waa  Issued  to  the  Cedar  Rapids  ft  Missouri 
River  Railroad  Company  June  13,  1901,  un- 
der an  act  of  Congress  approved  May  15, 
1856  (11  Stat  p.  9,  c.  28),  and  an  amdndmeut, 
thereto  approved  Jnne  2,  1864  (13  Stat  p. 
95,  c.  103)  and  that  prior  thereto — December 
8,  1884 — that  company  had  conveyed  to  tlie 
plaintiff  all  tiie  interest  it  then  had  or  might 
thereafter  acquire.  The  defendant  Fehrlng 
admitted  that  she  declined  to  yield  posses- 
sion of  the  land,  and  in  the  second  division 
of  her  answer  averred  ownership  thereof, 
and  that  she  had  been  in  the  open,  notorious, 
and  exclusive  possession  thereof  since  1889, 
had  paid  the  taxes  thereon  since  then,  and 
fenced  the  land  and  reduced  part  of  it  to  cul- 
tivation; that  snch  occupancy  had  been  ad- 
verse to  plaintiff  and  all  others,  and  with  its 
knowledge  and  acquiescence.  In  the  third  di- 
vision it  la  said  that  one  Lawrence  was  agent 
for  plaintiff  for  the  sale  of  its  lands  in 
Greene  county  in  1889,  and  as  such  sold  Iier 
the  adjoining  tract ;  that  upon'  inquiry  he  in- 
formed her  that  the  land  in  controversy  did 
not  belong  to  the  company,  but  was  swamp 
land;  and  that,  relying  on  this  statement 
she  purchased  the  title  innring  under  the 
Bwamp-land  grant  paying  therefor  the  aum 
of  $160;  that  she  then  made  valuable  im- 
provements thereon,  and  has  since  occupied 
the  same — all  of  which  occurred  with  the 
knowledge  of  the  plaintiff,  and  with  its  ac- 
quiescence and  consent  by  reason  whereof  It 
is  asserted  that  plaintiff  is  estopped  from 
laying  claim  to  the  land.  She  prayed  that 
the  cause  be  transferred  to  the  equity  side 
of  the  calendar,  and  that  ha  title  be  quiet- 
ed. Her  motion  to  transfer  to  the  equity 
side  of  the  docket  was  sustained.  The 
plaintiff  then  filed  a  demurrer,  the  first 
ground  of  which  was  general,  and  the  sec- 
ond ground  that  the  answer.  In  setting  up 
adverse  possession,  "in  no  manner  denied 
that  the  plaintieTs  title  from  the  United 
States  accrued  and  was  acquired  at  the  time 
set  forth  in  plaintiff's  petition  within  ten 
years  from  the  commencement  of  this  ac- 
tion." The  demurrer  was  sustained,  and  the 
cause  sent  back  to  the  law  side  of  the  calen- 
dar. The  defendant  then  amended  by  add- 
ing as  a  fourth  division  that  since  filing  her 
answer  she  had  filed  with  the  General  Land 
OflSce  at  Washington,  D.  C,  an  application 
for  the  cancellation  of  plaintiff's  certificate 
of  title;  that  she  believed  the  same  to  have 
been  procured  by  fraud  not  discovered  by  her 
until  1903,  and  that  she  had  also  assailed 
certain  proceedings  before  the  Land  Depart- 
ment As  a  fifth  division  she  alleged,  In  ad- 
dition to  the  above,  that  the  proceedings  be- 
fore the  Land  Department  of  the  govemm«it 
were  begun  in  1884,  and  plaintiff  allowed 
the  same  to  remain  undisposed  of  until  June 
14,  1901,  "whoi  official  action  waa  taken  on 
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file  granting  of  sold  certlflcate  referred  to  In 
plalntUTs  petition;  and  that  during  all  of 
gald  time  after  the  2d  day  of  May,  1899,  up 
to  and  including  the  date  said  certificate  was 
lisned,  as  aforesaid,  this  defendant  was  In 
the  actual  possession  of  said  real  estate, 
claiming  to  be  the  owner  thereof  under  and 
by  virtue  of  a  deed  of  conveyance,  as  stated 
In  ber  original  answer  filed  in  this  cause,  ref- 
erence to  which  Is  hereby  had,  and  the  same 
is  made  a  part  hereof,  and  permitting  this 
defendant  during  all  of  said  time  to  remain 
in  the  quiet  and  undisturbed  possession  and 
enjoyment  of  said  premises,  and  allowing 
her  to  make  improTements  theieon  and  to 
pay  the  taxes  levied  and  assessed  against  the 
lame,  together  with  any  and  all  other  acta 
which  an  owner  of  real  estate  had  and  usu- 
ally exercised  with  reference  thereto ;  and 
daring  all  of  said  time  the  plaintiff  was  fully 
cognizant  of  the  fact  that  the  defendant  was 
10  acting,  without  any  knowledge  or  notice  of 
the  proceedings  then  being  carried  on  In  such 
negligent  and  slothful  manner  by  the  plain- 
tiff ;  and  by  reason  of  said  negligence,  sloth- 
tnlness,  and  laches  the  plaintiff  is  now  and 
forever  estopped  from  having,  asserting,  or 
pretending  to  have  any  claim,  demand,  right, 
title,  or  interest  In,  to,  or  concerning  any 
part  of  the  aforesaid  real  estate."  In  the 
■ixtii  division  it  la  averred  that  In  said  pro- 
ceedings It  was  claimed  that  the  land  was 
not  within  the  meaning  of  the  swamp-land 
act,  and  that  it  was  within  the  limits  of  the 
grant  to  the  railroad  qompany,  and  defend- 
ant allied  that  both  these  contentions  were 
false  and  fraudulent ;  that  the  Land  Depart- 
ment  in  fact  found  that  the  land  was  with- 
in the  indemnity  limits,  but  that  the  hearing 
and  finding  was  without  notice  to  this  de- 
foidant,  and  therefore  was  unauthorized. 
She  again  prayed  that  the  cause  be  beard  aa 
an  equitable  action,  and  title  quieted  in  her. 
The  defendant  Meyer  averred  that  he  was 
in  possession  as  tenant  of  Fehrlng,  and 
adopted  her  answer,  aa  amended,  as  his  own. 
To  the  answer,  as  amended,  the  plaintiff  In- 
terposed a  general  demurrer,  which  was  sus- 
tained, and  judgment  of  ejectment  entered 
for  a  stipulated  amount  of  damages.  The  de- 
fendants appeal.    Reversed. 

Owoi  hartioj  and  J.  A.  Henderson,  for 
appellants.  Chos.  A.  Clark  &  Son  and  Wm. 
0.  CiaA,  for  appellee. 

LADD,  3.  According  to  the  petition  the 
plaintiff  acquired  title  to  the  40  acres  through 
a  conveyance  executed  to  It  December  18, 
18M,  by  the  Cedar  Rapids  &  Missouri  Rail- 
road Company,  to  which  the  government  cer- 
tified the  land  June  14,  1901,  by  virtue  of  an 
act  of  Congress  approved  May  15,  1856,  and 
an  omendmoit  thereto  approved  June  2, 
1864.  Action  for  possession  was  begrun  In 
September,  1902,  against  Maiy  Fehrlng,  to 
vhom  James  Callanan  and  J.  C.  Savery  had 
executed  a  qultelaim  deed  in  1889.  To  her 
inntora  the  American  Bmigrant  Company 


had  conveyed  In  1876,  and  to  tt  Greene  coun- 
ty 12  years  previous.  Meyer  is  merely  tlie 
tenant  of  Fehrlng,  who  has  been  in  the  open, 
notorious,  and  exclusive  posaesalon  of  the 
land  since  1889.  This  was  with  color  of 
title.  Tremaine  v.  Weatharby,  58  Iowa,  615, 
12  N.  W.  609.  As  will  be  observed,  the  legal 
title  did  not  pass  from  the  United  States 
until  the  execution  of  the  certificate  to  the 
railroad  company  In  1901,  and  it  is  elemen- 
tary that  the  statute  of  limitations  do  not 
run  against  the  government  Young  v. 
CbamquUt  114  Iowa,  116.  86  N.  W.  205; 
Wilber  V.  Ry.  Co.,  116  Iowa,  66,  89  N.  W. 
lOL  Possibly  the  company  may  have  earned 
the  land  prior  to  that  time;  and  If  Its  title 
was  perfect,  and  nothing  remained  for  it  to 
do  save  receive  the  certificate  of  title  from 
the  government,  It  la  not  perceived  why  the 
statute  of  limitations  should  not  begin  to 
run  when  entitled  to  such  certificate.  See 
Cady  V.  Eighmey,  64  Iowa,  616,  7  N.  W.  102: 
Steele  v.  Boley  (Utoh)  22  Pac.  311:  Carroll 
V.  Partlck  (Neb.)  87  N.  W.  671;  Nichols  v. 
Council,  61  Ark.  26,  9  S.  W.  305,  14  Am.  St 
Rep.  20.  In  such  a  case  the  government  re- 
tains but  the  naked  legal  title,  while  the 
benefldary  of  the  grant  la  the  real  owner. 
But  notUng  of  the  kind  Is  suggested  in  the 
division  of  the  answer  setting  up  the  plea  of 
adverse  possession,  and  in  the  absence  there- 
of the  ownership  must  be  presumed  to  have 
been  acquired  with  the  execution  of  the  cer- 
tificate. The  averment  of  the  petition  that 
the  plaintiff  procured  the  title  In  1901  was 
In  no  way  obviated,  and  as  prior  thereto  it 
was  in  the  government,  the  statute  of  limi- 
tations could  not  have  begun  to  run  until 
then,  and  the  demurrer  to  this  division  of 
the  answer  was  rightly  sustained. 

2.  The  defendant  also  pleaded  by  way  of 
estoppel  that  In  negotiating  for  an  adjoin- 
ing 40  acres  of  land  ot  plaintiff  through  its 
agent  one  Lawrence,  she  inquired  who  own- 
ed the  40  acres  in  controversy,  and  was  in- 
formed by  him  that  it  did  not  belong  to  the 
plaintiff,  but  was  swamp  land.  In  reliance 
on  such  information  she  purchased  It  of  Cal- 
lanan and  Savery  at  a  cost  of  $160.  The 
only  averment  with  reference  to  the  agent's 
authority  contolned  in  the  answer  la  that  he 
"was  agent  for  the  sale  of  their  lands  in 
Greene  county,  Iowa."  From  the  mere 
agency  to  sell  power  to  waive  claim  of  title 
is  not  to  be  inferred,  and  the  most  that  he 
was  authorized  to  say  was  that  he  had  not 
been  directed  to  sell.  Besides,  there  is  no 
allegation  that  the  agent  was  advised  of  the 
purpose  of  the  Inquiry,  or  that  plaintiff  was 
intending  or  likely  to  rely  upon  his  response, 
or  that  this  was  made  in  bad  faith.  In  these 
circumstances  the  reply  cannot  be  made  the 
basis  of  a  plea  in  estoppel.  Klrchman  v. 
Standard  Coal  Co.,  112  Iowa,  668,  84  N.  W. 
839,  62  L.  R.  A.  818;  Near  v.  Green,  113 
Iowa,  647,  86  N.  W.  799. 

3.  In  the  fifth  division,  added  by  way  of 
amendment  to  the  petition,   the  defendauf: 
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averred  tbat  proceedings  were  liistltnted  be- 
fore the  Land  Department  of  the  government 
in  1884  to  determine  wbetlier  tlie  land  in 
controversy  was  of  ancli  ctiaracter  as  to  pass 
under  the  swamp-land  grant,  and  whether 
It  was  within  the  railroad  grant;  that  in 
1886  it  was  held  to  be  within  the  latter  grant, 
and  not  to  be  "swampy";  that  the  decision 
was  procured  by  fraud,  and  that  she  had 
applied  to  the  Land  Department  to  have  it 
set  aside;  that,  in  any  event,  the  plaintiff 
allowed  the  proceedings  to  remain  undis- 
posed of  and  without  attention  on  its  part  or 
on  the  part  of  the  government  from  that 
time  until  June  14,  1001;  that  from  1889  the 
defendant  had  been  In  the  actual  possession 
of  said  land,  claiming  ownership  thereof,  im- 
proving the  same,  and  paying  taxes  thereon, 
without  knowledge  or  notice  of  said  proceed- 
ings, and  that  all  of  them  were  known  t» 
the  plaintiff.  It  is  averred  that  "by  reason 
of  said  negligence,  slothfulness,  and  laches 
the  plaintiff  is  now  estopped  from  claiming 
said  land.  We  think  this  presents  a  good 
defense.  One  person  ought  not  to  take  ad- 
vantage of  another's  Ignorance  in  the  man- 
ner alleged.  According  to  the  answer,  for 
more  than  10  years  the  plaintiff  has  known 
that  defendant  was  in  possession  and  assert- 
ing title  to  the  land;  that  during  that  time 
she  had  been  improving  the  same,  and  so 
acting  In  utter  ignorance  of  Its  claim,  or  of 
the  proceedings  instituted  by  It  to  procure 
title;  and  yet  it  bad  made  no  objection  there- 
to, and  had  put  forth  no  effort  whatever  to 
perfect  its  claim  to  the  land.  The  case  in  Its 
facts  Is  stronger  than  Bnllis  v.  Noble,  36 
Iowa,  618,  In  that  the  defendant  was  con- 
scions  of  its  claim;  but  possibly  weitker  in 
tbat  it  had  no  legal  title  to  assert  But,  If 
the  allegations  are  to  be  accepted  as  true, 
as  they  must  be  on  demurrer.  Its  omission 
to  acquire  title  was  due  to  its  own  Inatt^i- 
tion  to  and  neglect  of  its  affairs.  If  nothing 
had  Xteen  done  in  the  Intervening  12  years, 
its  claim  of  title  was  as  complete  in  1889  as 
immediately  before  the  certificate  issued. 
In  other  words,  it  must  have  been  the  real 
owner,  though  the  naked  title  continued  in 
tbe  government  We  see  no  reason  why  the 
doctrine  of  estoppel  should  not  apply  in  such 
a  situation  as  effectually  as  where  the  legal 
title  had  passed.  If  the  plaintiff,  as  the  real 
owner,  permitted  fhe  improvements  udder 
claim  of  right  without  objection  on  its  part, 
though  having  full  information  of  the  claim 
and  what  was  being  done.  It  ought  not  now 
to  be  permitted  to  take  a  position  inconsist- 
ent to  its  former  attitude  to  tbe  defendant's 
prejudice.  True,  the  defendant  charged  that 
the  decision  of  the  Land  Department  was 
procured  by  fraud,  but  this  does  not  affect 
the  applicability  of  the  doctrine  of  estoppel, 
for,  if  the  circumBtances  were  such  as  to 
prohibit  the  assertion  of  a  valid  title,  one 
ought  not  in  a  like  situation  to  be  allowed 
to  take  advantage  of  a  claim  based  on  fraud. 
In  view  of  our  conclusion,  we  need  not  in- 


quire whether  the  plea  of  laches  was  snfil- 
dent  But  see  Toung  v.  Hanson,  95  Iowa, 
717,  64  N.  W.  654;  Bourne  v.  Bagan,  96 
Iowa,  566,  65  N.  W.  826;  Young  v.  Snell.  U5 
Iowa,  32,  87  N.  W.  728;  Young  ▼.  Cbam- 
qulst  114  Iowa,  116,  86  N.  W.  205. 
Reversed. 


STATE  V.  DONA  VAN. 
(Sapreme  Court  of  Iowa.     Oct.   19,  1904.) 

OBIUINAL  LAW— CONSPIEACT— EVIDENCB— OTH- 
KB  CaiMKS — HARMLESS  ERBOB — ^INSTBUCTIONS 
— BEUABKB  OF  COUNTY  ATTOBNBT. 

1.  As  tending  to  show  a  conspiracy  between 
defendant  and  two  others  to  break  and  enter 
buildings  for  the  parpose  of  committine  larceny 
therefrom,  it  may,  on  trial  of  defendant  for 
breaking  and  entering  the  house  of  N.,  be  shown 
that  when  arrested  where  they  had  met  after 
separating  three  hours  before,  within  which 
tinte  the  noose  of  N.  and  two  others  in  the  im- 
mediate neighborhood  had  been  broken  and  en- 
tered aiid  larceny  committed  therein,  there  was 
in  their  posseasfon  not  only  the  goods  stolen 
from  the  house  of  N.,  but  also  the  goods  stolen 
from  the  other  two  houses. 

2.  On  a  trial  for  breaking  and  entering  the 
house  of  N.,  on  which  there  was  evidence  of  a 
conspiracy  between  defendant  F.,  and  W.  to 
break  and  enter  houses  for  the  purpose  of  com- 
mitting larceny  therefrom,  admission  of  evi- 
dence tbat  W.,  in  the  absence  of  defendant,  of- 
fered for  sale  some  knives  whidi  he  described 
as  RMers  ware,  and  made  certain  statements  in 
regnrd  thereto  and  his  reason  for  offering  the 
same  for  sale,  is  not  prejudicial,  tlie  evidence 
showing  tliat  ware  of  the  same  description  was 
found  in  a  package  at  the  rendezvous  whither 
W.  and  F.  went  directly  from  the  honse  at  which 
the  ware  was  offered  for  sale,  and  where  they 
met  defendant  and  with  him  were  arrested. 

8.  There  being,  on  a  trial  for  breaking  and  en- 
tering tbe  house  of  N.,  evidence  of  a  conspiracy 
between  defendant  F.,  and  another  to  break  and 
enter  houses,  and  one  of  the  windows  of  N.'s 
house  having  been  forced  open  and  entrance 
made  through  it,  evidence  tbat  with  the  property 
found  in  their  possession  was  a  chisel  whidi  F. 
had  borrowed  the  day  before  is  admissible  un- 
der the  rule  that  everything  done  In  furtherance 
of  a  common  unlawful  parpose  is  relevant  as 
against  every  one  engaged  therein. 

4.  An  instrnction  that  possession  of  goods  re- 
cently stolen  is  not  of  itself  prima  facie  proof 
that  the  possessor  was  guilty  of  breaking  and 
entering  the  building  where  the  goods  were  kept, 
but  tbat  if  other  evidence  shows  that  the  build- 
ing was  broken  and  entered  by  some  one,  and 
that  the  theft  of  the  goods  was  accomplished  at 
the  time  and  by  means  thereof,  proof  of  the 
possession  unexplained  is  sufficient  to  warrant 
a  conviction,  does  not  imply  that  there  is  no 
explanation  of  the  honest  possession  of  the 
goods. 

5.  It  is  not  ground  for  reversal  that  the  coun- 
ty attorney,  after  referring  to  the  fact  that  de- 
fendant bad  not  used  W.  as  a  witness,  and  stat- 
ing that  he  had  brought  F.  from  a  distance  at 
the  expense  of  the  county  to  testify,  while  W. 
was  in  the  county  jail,  and,  after  objection  to 
tbe  statement  was  sustained,  repeated  it ;  the 
statement  not  being  such  a  flagrant  departure 
from  legitimate  argument,  and  there  being  no 
presumption  that  the  jury  considered  it  after 
the  court  had  said  it  was  improper  and  not  to 
be  considered. 

Appeal  from  District  Ctouit,  Moacatine 
C!ounty;  D.  T.  Jackson,  Judge. 

The  defendant  was  convicted  of  breaking 
and  entering  a  dwelling  house  in  the  daytime 
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-with  Intent  to  commit  larceny  therein.    He 
appeals.    Affirmed. 

L.  J.  Horan,  for  appellant  Chas.  W.  Mul- 
ian,  Atty.  Gen.,  and  Lawrence  De  Qrafl,  Aaat 
Atly.  Oen.,  for  the  Stat& 

SHERWIN,  J.  The  defendant  was  B^a- 
rately  Indicted  and  tried  for  breaking  and 
entering  tlie  dwelling  bonse  of  Oeorge  J. 
Nietzel,  in  the  city  of  Muscatine,  on  the  30th 
day  of  July,  1903,  the  crime  having  been 
committed  between  i  and  S  o'clock  tn  the 
afternoon. 

The  defendant  and  two  others,  Flynmore 
and  Walsh,  had  been  together  in  the  city  dur- 
ing at  least  a  part  of  the  preceding  day,  en- 
gaged In  cleaning  cisterns  or  In  looking  for 
work  of  that  kind.  The  night  of  the  29tb  was 
q;)ent  by  Flynmore  and  Walsh  in  a  box  car, 
with  the  cistem-cleaulng  apparatus,  and  by 
the  defendant  in  the  city  Jail.  The  three  met 
early  the  next  morning,  and  after  visiting  a 
■aloon  they  started  out  again  soliciting  work, 
and  during  the  forenoon  cleaned  at  least  one 
cistern.  At  noon  they  repaired  to  a  saloon, 
where  they  remained  together  some  time,  con- 
versing among  themselves  and  with  others, 
and  drinking  beer.  When  they  left  this  sa- 
loon they  seem  to  have  separated,  and  to  have 
looked  for  work  singly,  but  they  were  not 
long  apart,  for  they  were  seen  together  again 
at  about  3  o'clock,  and  during  this  interval 
of  time  the  house  in  question  and  two  other 
houses  In  the  immediate  neighborhood  were 
broken  and  entered,  and  larceny  committed 
in  each.  Somewhere  about  4  o'clock  of  the 
same  afternoon  the  three  met  near  the  rail- 
road track  in  South  Muscatine,  and  Imme- 
diately went  into  the  high  grass  and  weeds 
near  by,  where  they  were  hidden  from  view 
except  when  one  of  them  stood  up  to  survey 
their  position  and  surroundings.  They  were 
soon  thereafter  arrested  at  this  rendezvous 
and  taken  to  the  Jail.  Upon  search  being 
made  of  their  persons,  property  stolen  from 
the  Nietzel  house  was  found  in  the  possession 
of  the  defendant  and  Flynmore,  and  later  in 
the  day  other  property  stolen  from  the  same 
honse^  together  with  property  stolen  from  the 
other  two  houses,  was  found  in  a  bundle  hid- 
den nnder  the  railroad  ties  within  a  few  feet 
of  the  place  where  the  arrest  was  mada 
There  was  also  evidence  tending  to  show  that 
this  defendant  carried  some  kind  of  a  bundle 
or  package  partly  concealed  under  his  coat 
when  he  was  going  to  the  rendezvous,  and 
that  he  was  at  the  same  time  trying  to  con- 
ceal his  identity  by  covering  his  face  and  by 
aasnming  a  false  attitude. 

The  state  was  permitted  to  show  that  the 
property  found  under  the  ties,  other  than 
that  taken  from  the  Nietzel  house,  was  also 
stolen,  and  of  this  ruling  the  defendant  com- 
plains. While  it  U  the  general  rule  that  the 
state  may  not  prove  other  distinct  oftensea 
for  the  purpose  of  fastening  upon  the  defend- 
ant the  particular  crime  charged,  there  are 
well-settled  exceptions  to  this  rule,  and  we 


think  It  the  almost  tmlversal  holding  that 
whatever  tends  directly  to  prove  the  crime 
charged  may  properly  be  produced  In  evi- 
dence, "though  it  tends  also  to  prove"  the 
defendant  guilty  of  some  other  crime.  1 
Bishop  on  Criminal  Procedure,  H  1120-1129; 
Commonwealth  v.  Choate,  105  Mass.  4S8; 
State  V.  Brady,  100  Iowa,  191,  69  N.  W.  290, 
86  L.  R.  A.  693,  62  Am.  Bt  Rep.  660;  1  El- 
liott on  B!v.  175.  And  another  breaking  may 
be  so  connected  with  the  one  for  which  the 
defendant  is  being  tried  as  to  be  admissible 
for  the  purpose  of  showing  a  corrupt  combi- 
nation and  the  defendant's  participation 
therein.  2  Bishop  on  Crlm.  Pro.  §  153.  Such 
evidence  has  also  been  held  admissible  for 
the  purpose  of  completing  the  chain  of  dr- 
ciunstantia]  evidence  necessary  to  establish 
guilt  in  respect  to  the  act  charged.  Wharton 
on  Criminal  Law,  {  650;  Mason  v.  State,  42 
Ala.  632.  The  evidence  received  tended  to 
show  a  conspiracy  to  break  and  enter  build- 
ings for  the  purpose  of  committing  larceny 
therein,  and  that  the  defendant  was  a  party 
thereto,  and  that,  although  he  may  not  have 
actually  done  the  breaking  himself,  he  was 
In  possession  of  the  stolen  goods,  not  only 
those  stolen  from  the  particular  bouse  in 
question,  but  those  stolen  from  the  other 
houses  as  well.  We  think  there  was  no  error 
in  admitting  this  evidence.  Bee,  also.  People 
V.  Lopez,  59  Cal.  862. 

Complaint  is  made  of  the  admission  of  tes- 
timony that  Walsh  otTered  for  sale  some 
knives  which  he  described  as  Rogers  ware, 
and  this  when  the  defendant  was  not  present 
His  statements  as  to  the  ware  and  the  reason 
why  it  was  ofTered  for  sale  would  not  bind 
the  defendant,  it  is  tme,  but  it  could  not  have 
been  prejudicial  to  him,  because  the  evidence 
shows  that  ware  of  the  same  description  was 
found  in  the  package  under  the  ties,  and  that 
Walsh  and  Flynmore  went  directly  from  the 
house  where  it  was  offered  to  the  rendezvous 
where  they  met  the  defendant,  and  where  the 
ware  was  found  and  the  three  arrested.  As 
none  of  the  knives  and  forks  were  found  in 
the  immediate  possession  of  any  of  the  par- 
ties when  arrested,  it  is  evidence  that  they 
were  the  same  ones  found  under  the  ties  In 
the  Joint  possession  of  all. 

A  chisel  was  found  with  the  other  prop- 
erty which  Flynmore  had  borrowed  the  day 
before  of  a  blacksmith  In  Muscatine,  and  one 
of  the  windows  of  Nietzel's  house  was  forced 
open  and  entrance  made  through  same.  This 
evidence  was  clearly  admissible  under  the 
rule  that  every  act  done  in  furtherance  of  a 
common  unlawful  purpose  is  relevant  as 
against  every  one  engaged  therein.  Stephen's 
Digest  of  Evidence,  10. 

The  tenth  instruction  given  by  the  court 
was  In  the  following  language:  "Possession 
of  goods  recently  stolen  does  not  In  Itself 
create  presumption  or  amount  to  prima  facie 
proof  that  the  possessor  Is  guilty  of  breaking 
and  entering  the  building  In  which  the  goods 
were  kept;   but  if  other  evidence  in  the  caiv 
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shows  beyond  a  reasonable  doubt  that  tbe 
building  was  broken  and  entered  by  some  one, 
that  the  theft  of  the  goods  was  accomplished 
at  the  time  and  by  means  of  tbe  breaking 
and  entering,  proof  of  possession  unexplain- 
ed, or  In  the  absence  of  circumstances  raising 
a  reasonable  doubt  as  to  wheth^  the  posses- 
sion of  the  goods  had  been  acquired  otherwise 
than  by  the  crime  charged,  is  sufficient  to 
warrant  a  conviction."  The  defendant  con- 
tends that  it  implies  that  there  was  no  ex- 
planation of  the  honest  possession  of  the  stol- 
«i  property,  and  hence  was  erroneous.  Such 
is  not  tbe  language  or  Import  of  tbe  Instmc- 
tlons,  however,  and  It  ia  not  open  to  tbe 
criticism  made. 

Instrnctlon  11  was  tbe  usual  one  given  aa 
to  tbe  right  of  the  jury  to  judge  the  credibil- 
ity of  witnesses  and  the  weight  to  be  given 
their  testimony,  and  was  correct 

Ck>mplalnt  is  made  of  the  action  of  tbe 
conntj  attorney  in  bis  closing  argument  to 
the  Jury.  He  referred  to  tbe  fact  that  the  de- 
fendant had  not  used  Walsh  aa  a  witness, 
and  said  that  tbe  defendant  had  brought 
Flynmore  from  Ft  Madison  at  the  expense  of 
tbe  county  while  Walsh  was  In  the  county 
JalL  Objection  was  made  to  the  statement, 
which  was  sustained,  but  It  was  repeated, 
and  another  objection  thereto  sustained.  It 
needs  no  argument  to  sustain  the  proposition 
that  tbe  attorney  should  not  have  repeated 
the  statement  after  the  court  bad  ruled  that 
it  was  Improper,  but  we  cannot  presume  that 
tbe  jury  considered  statements  which  the 
court  had  said  were  improper  and  not  to  be 
considered,  and,  the  statement  In  Itself  not 
being  In  our  judgment  a  flagrant  departure 
from  legitimate  argument  on  the  record,  we- 
shall  not  reverse  on  account  thereof. 

We  think  the  verdict  fully  sustained  by  the 
evidence,  and  the  judgment  is  affirmed. 


OALLAHER  v.  CITY  OF  JEFFERSON  et  al. 
(Supreme  Court  of  Iowa.     Oct  24  1904.) 

ICURICIPAI.  OOBPOBATIORS— STBEET  IHFBOVB- 
MKNTB— DE8XBCCTIOR  OF  SHADE  TBEG8— III- 
JUNCTION  —  STATUTES  —  CONBTBCCTIOII  — 
EQUriT  JUBISDICTIOH. 

1.  In  a  suit  to  restrain  a  city  from  proceeding 
with  an  excavation  of  a  street  which  would  re- 
snlt  in  the  destruction  of  certain  shade  trees  al- 
leged to  belong  to  the  plaintlit,  the  qaeatlon 
wuether  the  city  had  a  valid  sidewalk  ordinance 
under  which  to  act  In  the  premises  is  immaterial 
in  the  absence  of  any  suggestion  that  plaintiff 
had  cause  for  complaint  because  of  any  action 
of  the  defendant  looking  to  the  construction  of 

2.  Under'  Code,  I  687,  authorizing  cities  to 
cause  their  ordinances  to  be  published,  and  pro- 
viding that  such  publication  shall  be  received  as 
evidence  of  tbe  passage  and  publication  of  sucli 
ordinances  as  of  the  dates  mentioned  therein, 
without  further  proof,  a  compilation  made  in 
pursuance  qf  the  statutes  does  not  effect  a  re- 
peal of  the  ordinances  as  they  existed  at  the 
time  of  the  compilation. 

3.  Under  Code,  i  782.  authorizing  cities  and 
towns  to  establish  grades  for  streets,  without 
mention  being  made  of  grades  for  sidewalk  par> 


poses,  an  ordinance  passed  In  pursuance  thereof, 
providing  that  all  grades  shall  be  calculated  for 
the  middle  of  the  streets  on  which  they  are  es- 
tablished, authorizes  tbe  grading  of  tliat  portion 
of  the  street  between  the  curb  and  the  lot  line 
reserved  for  sidewalk  and  parking  purposes. 

4.  Under  Code,  §  753,  conferring  on  cities  the 
control  of  Its  streets,  and  section  792,  empower- 
ing cities  to  improve  their  streets  by  grading, 
parking,  paving,  etc.,  injunction  will  not  lie  to 
prevent  a  city  from  establishing  a  grade  for  a 
street,  even  though  the  destruction  of  shade 
trees  will  result,  in  the  absence  of  a  showing 
tliat  the  grade  as  fixed  involves  an  onnecessary 
change  in  the  surface  6f  the  street,  and  is 
therefore  unreasonable,  or  that  tbe  authorities 
of  the  dty  are  alx>ut  to  so  perform  the  work  as 
to  result  in  an  nnnecessary  injury  to  the  rights 
of  the  plaintiff. 

Appeal  from  District  Court  Greene  Coun- 
ty; 8.  M.  Elwood,  Judge. 

Plaintifl  Is  the  owner  of  lot  1  In  block  15, 
Oallaher's  Addition  to  the  city  of  Jefferson, 
and  for  many  years  tbe  same  has  constituted 
his  homestead.  The  lot  faces  Oak  street  on 
the  east  Maple  street  on  tbe  west  and  State 
street  extends  along  the  side  thereof,  each 
street  being  80  feet  In  width.  Extending 
along  State  street  are  two  rows  of  shade 
trees — one  In  the  street  and  six  or  seven 
feet  from  tbe  lot  line,  and  the  other  two  feet 
inside  the  lot  line — all  such  trees  having 
been  planted  by  plaintiff  more  than  20  years 
before  the  bringing  of  this  action.  The  com- 
plaint made  is  that  the  defendant  city, 
through  Its  officers,  threatens  to  excavate 
said  State  street  to  a  depth  of  four  or  five 
feet  from  its  present  surface,  and  that  such 
excavation.  If  made,  will  result  In  tbe  de- 
struction of  all  said  trees.  Wherefore  an  In- 
junction restraining  the  defendants  from  fur- 
ther proceeding  is  prayed  for.  Trial  upon  the 
merits  was  had  in  the  court  below,  and  tbe 
equities  were  found  to  be  with  defendants. 
A  decree  whs  entered  dissolving  a  tempo- 
rary injunction  which  had  been  granted  upon 
the  filing  of  tbe  petition,  the  petition  was 
dismissed,  and  It  was  adjudged  that  plain- 
tiff pay  tbe  costs  of  the  action.  From  sucb 
decree  plaintiff  appeals.    Affirmed. 

Oallaher  Sc  Graham,  for  appellant  Wilson 
&  Albert  and  S.  J.  Sayers,  for  appellees. 

BISHOP,  J.  The  contentions  of  plaintiff 
are  four  in  number,  and  they  may  be  stated 
as  follows:  (1)  That  the  city  did  not  have 
a  valid  subsisting  permanent  sidewalk  ordi- 
nance under  wliich  to  act  In  the  premises. 
(2)  That  the  city  did  not  have,  at  the  time 
tbe  resolution  was  passed  ordering  the  con- 
struction of  tbe  walk  in  question,  a  valid  sub- 
sisting grade  ordinance  upon  which  It  could 
act  in  ordering  tbe  construction  of  perma- 
nent sidewalks.  (3)  The  city  did  not  acquire 
Jurisdiction  to  proceed  with  the  construction 
of  a  permanent  sidewalk,  for  that  the  resolu- 
tion ordering  such  construction  was  publish- 
ed In  a  newspaper,  instead  of  being  served 
upon  plaintiff  as  the  ordinance  of  tbe  city 
requires.  (4)  The  excavation  as  proposed  by 
tbe  city  will  Injure  and  kill  the  shade  trees 
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of  plaintiff,  those  standing  and  growing  In- 
side of  the  lot  line,  as  well  as  those  standing 
and  growing  In  the  street;  that  the  excaya- 
tloD  is  not  for  the  safety  and  convenience  of 
the  pnbllc,  bat  Is  illegal,  unreasonable,  arbi- 
trar;,  and  nnjust,  and  the  acta  of  the  city 
conncil  In  ordering  the  sain«  are  against  pub- 
lic policy,  and  therefore  null  and  roid. 

1.  We  are  unable  to  see  how  the  subject- 
matter  involTed  in  the  flrst  ground  of  con- 
tention can  be  material.  It  is  not  within  the 
Issues.  Plaintiff  alleges  merely  that  the 
street  is  about  to  be  excavated,  and  there  is 
no  suggestion  in  the  petition  that  be  has 
any  cause  for  complaint  because  of  any  ac- 
tion of  the  defendant  city  looking  to  the  con- 
struction of  a  sidewalk.  True,  the  defendant 
pleads  that  Its  action  in  ordering  the  street 
to  be  excavated  to  correspond  with  the  es- 
tablished grade,  as  claimed  by  It  to  -exist, 
was  with  a  view  to  the  construction  of  per- 
manent sidewalks.  And  it  appears  that  a 
notice  relative  to  the  construction  of  a  per- 
manent sidewalk  along  said  street  was  in 
fact  published.  We  may  concede  that  a 
valid  subsisting  ordinance  is  essential  to  the 
building  of  permanent  sidewalks,  or  requir- 
ing the  same  to  be  built,  but  as  we  think, 
it  will  be  time  enough  to  consider  whether 
such  ordinance  exists  when  complaint  Is 
made  specifically  that  action  along  that  line 
Is  about  to  be  taken.  As  the  case  presented 
to  the  trial  court,  and  presented  to  this  court, 
stands,  there  is  no  issue  involving  the  legal- 
ity of  proceedings  instituted  for  the  purpose 
of  sidewalk  construction;  a  determination  of 
the  issue  presented  depends  alone  iq>on  the 
right  of  the  city  to  proceed  with  the  work 
of  excavating  the  street  A  discussion  of 
that  question  will  be  found  in  the  subdivi- 
sion of  this  opinion  which  follows. 

2.  Without  doubt  an  ordinance  establiah- 
ing  a  grade  for  the  street  in  question  was  an 
essential  prerequisite  to  the  work  of  exca- 
vating. We  have  repeatedly  held  such  to 
be  the  law,  and  the  cases  are  familiar  to  the 
profession.  Defendant  pleaded  and  made 
proof  of  an  ordinance  fixing  and  establish- 
ing a  grade  for  State  street  and  other 
streets,  passed  February  27,  1896.  Tbe  reg- 
ularity and  validity  of  tbe  proceedings  lead- 
ing up  to  tbe  adoption  of  such  ordinance  is 
not  questioned  by  appellant,  nor  does  he 
deny  that  If  the  same  is  still  In  force  the  city 
may  properly  proceed  to  bring  the  surface 
of  the  street  into  conformity  with  the  grade 
thereby  established.  One  contention  of  ap- 
pellant in  respect  thereto  Is  that  such  ordi- 
nance is  no  longer  of  force  or  effect,  and  this 
for  the  reason  that  it  is  made  to  appear  that 
In  the  year  1900  the  city  council  of  the  de- 
fendant city  by  ordinance  provided  fdr  the 
compilation  and  publication  in  book  form 
of  the  ordinances  of  the  city;  that  therein  it 
was  provided  that  "tbe  hereinafter  men- 
tioned ordinances,  numbered  from  chapter  1 
to  chapter  27 '  are  hereby  adopted  as,  and 
>ball  constitute  and  be  denominated  tbe  Re- 


vised Ordinances  of  1900  of  the  city  of  Jef- 
ferson, Iowa,  said  ordinances  being  as  fol- 
lows." Then  lollow  the  ordinances  sought  to 
be  preserved,  of  which  chapter  20  provides 
for  the  establishment  of  Eltreet  grades,  and 
the  chapter  is  thus  headed.  It  is  conceded 
that  said  chapter  20  Is  a  substantial  copy  of 
the  ordinance  adopted  in  the  year  189U,  the 
principal  difference  being  that  in  said  chap- 
ter the  figures  prescribing  the  street  eleva- 
tions above  datum  line  vary  somewhat  from 
those  found  In  tbe  ordinance  as  originally 
adopted  and  published.  It  may  be  said,  In 
passing,  that  It  Is  not  claimed  that  any  va- 
riance exists  in  respect  of  the  levels  pre- 
scribed for  the  streets  upon  which  plaintiff's 
property  abuts.  Much  stress  is  plac«d  upon 
the  fact  that  chapter  26  of  said  Ordinances 
recites  that  the  preceding  ordinances  are 
adopted  as  the  Revised  Ordinances  of  tbe 
city;  that  it  provides  for  the  publication 
thereof  In  book  form,  and,  when  so  publish- 
ed, to  be  certified  by  the  city  clerk;  and  "that 
all  public  or  general  ordinances  or  parts 
thereof,  not  included  In  this  revision,  except 
ordinances  granting  franchises,  •  *  • 
and  ordinances  making  appropriations  for 
public  expenditure,  and  ordinances  establish- 
ing, altering,  widening,  constructing  or  va- 
cating streets  or  alleys  •  *  ♦  be  and  the 
same  are  hereby  repealed."  In  addition  to 
the  claim  that  the  alleged  ordinance  of  1900 
had  the  effect  to  repeal  the  grade  ordinance 
of  1896,  the  appellant  makes  the  further  and 
inconsistent  claim  that  the  ordinance  of  1900 
never  had  any  validity  for  any  purpose,  and 
this  for  the  reason — the  facts  being  made  to 
appear  by  a  stipulation  covering  the  same — 
that  the  respective  chapters  of  such  ordi- 
nance have  relation  to  26  different  subjects, 
no  one  of  which  is  expressed  in  the  title,  and 
that  said  ordinance  was  passed  at  one  sit- 
ting of  the  city  council,  and  without  a  sus- 
pension of  the  rule  requiring  an  ordinance 
to  be  read  on  three  separate  days.  In  con- 
nection with  this  contention,  appellant  calls 
our  attention  to  the  statute  which  makes  It 
essential  to  the  validity  of  an  ordinance  that 
It  contain  but  one  subject  which  shall  be 
clearly  expressed  In  the  title  (Code,  g  681); 
also  to  a  further  statute  provision  to  the  ef- 
fect that  ordinances  of  a  general  or  perma- 
nent nature  shall  be  read  on  three  separate 
days,  unless  three-fourths  of  the  council  dis- 
pense with  the  rule  (Id.  §  682).  In  view  of 
the  record,  we  may  agree  in  that  what  was 
done  by  the  city  council  did  not  amount  to 
tbe  adoption  of  an  ordinance.  Indeed,  as  to 
this  there  Is  no  controversy,  counsel  for  ap- 
pellee having  frankly  stated  In  argument  that 
the  city  does  not  claim  for  Its  later  act  any 
effect  as  of  an  ordinance.  Without  further 
elaboration,  we  may  state  the  conclusion 
reached  by  us  to  be  that  what  was  attempted 
by  the  city  council  at  its  meeting  In  1900, 
notwithstanding  its  act  Is  denominated  an 
ordinance,  amounted  to  nothing  more  than 
an  attempt  to  provide  for  the  compllntlou 
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and  publication  In  compact  form  of  the  ordi- 
nances of  the  city,  and  this  for  convenience 
of  reference  as  well  as  for  evidential  pui^ 
poses.  Such  a  proceeding  is  expressly  an- 
thorized  by  Ck)de,  §  687.  The  statute  does 
not  contemplate,  hotrever,  the  necesdty  of 
a  readoptlon  of  the  ordinances  of  the  city; 
that  is,  the  formal  passage  of  a  new  ordi- 
nance or  set  of  ordinances,  which,  upon  be- 
ing published,  shall  stand  independently  as 
the  ordinances  of  the  city.  It  contemplates 
nothing  more  than  that  a  pnblished  book  or 
pamphlet  containing  the  ordinances  of  the 
city,  when  properly  certlfled,  shall  be  receiv- 
able in  evidence  to  establish  the  passage  and 
existence  of  any  particular  ordinance,  the 
provisions  of  which  are  contained  therein. 
It  being  fundamental  doctrine  that  an  ordi- 
nance cannot  be  repealed,  save  through  the 
medium  of  a  subsequent  ordinance  provid- 
ing therefor  In  terms  or  by  necessary  Impli- 
cation, it  follows  that  the  later  act  of  the 
city  council  in  question  did  not  have  the 
effect  to  repeal  the  grade  ordinance  of  1896. 
This  view  of  the  situation  does  away  with 
the  several  contentions  of  appellant,  and 
leads  to  the  holding  that  the  city  had  the 
right  to  proceed  under  the  provisions  of  its 
ordinance  passed  In  1896.  We  think  the  rec- 
ord, fairly  interpreted,  makes  it  clear  that 
the  city  was  thus  proposing  and  attempting 
to  act  when  the  temporary  injunction  was 
issued  at  the  Instance  of  plaintiff. 

Another  matter  of  contention  raised  In  ar- 
gument by  counsel  for  appellant  may  be  no- 
ticed In  this  connection.  The  grade  ordi- 
nance of  1896,  in  the  first  section  thereof, 
designates  the  base  of  levels  or  datum  line 
for  the  establishing  of  grades;  in  the  sec- 
ond section  It  la  provided  that  all  grades 
"shall  be  calculated  for  the  middle  of  the 
streets  upon  which  they  are  established." 
Now,  It  seems  to  be  conceded  in  the  record 
that  at  the  time  this  action  was  commenced 
the  work  of  grading  State  street  had  not 
only  begun,  but  had  proceeded  so  far  as  to 
bring  the  level  of  the  street  between  curbs 
to  the  level  established  therefor  by  the  ordi- 
nance. Accepting  this  as  being  the  situation, 
the  work  which  was  stopped  by  the  injunc- 
tion Issued  was  the  grading  of  that  portion 
of  the  street,  between  the  curb  and  the  lot 
line,  reserved  for  sidewalk  and  parking  pur- 
poses. The  precise  contention  of  counsel  for 
appellant  is  that  such  work  Is  unauthorized, 
for  that  it  cannot  be  said  that  the  establish- 
ment of  a  grade  for  the  center  of  a  street 
operates  to  establish  a  grade  for  that  portion 
of  the  street  designated  to  be  occupied  by 
sidewalks  and  parking.  We  think  there  is 
no  merit  In  the  contention.  To  begin  with, 
"the  term  'street,'  in  its  broad  sense,  includes 
both  the  roadway  for  vehicles  and  the  side- 
walk for  pedestrians."  27  Am.  &  Bng.  Ency. 
108,  and  cases  cited  In  notes.  This  Is  the 
view  taken  by  our  statute.  The  section  of 
the  Ode  which  authorizes  the  establishment 
of  grades  uses  the  word   "street"  only,  no 


mention  being  made  of  grades  for. sidewalk 
purposes.  Code,  §  782.  Again,  the  dty  shall 
have  power  to  provide  for  the  construction 
of  permanent  sidewalks  "upon  any  street," 
etc,  "but  the  construction  of  permanent  side- 
walks shall  not  be  made  until  the  bed  of  the 
same  shall  have  been  graded  so  that,,  when 
completed,  such  sidewalk  will  be  at  the  es- 
tablished grade."  It  must  be  apparent  that 
by  the  term  "established  grade,"  as  ttaos 
used,  la  meant  the  grade  as  established  for 
the  street.  See,  also,  Warren  v.  Henly,  31 
Iowa,  SI.  But  if  this  were  not  so,  we  find, 
upon  turning  to  the  ordinances  of  the  appel- 
lant city,  that  by  an  ordinance  adopted  In  the 
yetir  1887  It  was  provided  that  the  grade  line 
for  permanent  sidewalks  shall  be  of  the  same 
level  as  the  established  grade  in  the  center 
of  the  street  It  is  true  that  there  was  a 
further  ordinance  upon  the  subject  of  perma- 
nent sidewalks,  adopted  in  the  year  1900. 
but  It  does  not  appear  that  thereby  any  at- 
tempt was  made  to  repeal  the  provision  oc- 
curring In  the  prior  ordinance,  and  to  wblcb 
we  have  made  reference. 

8.  As  will  be  observed,  the  third  ground  of 
amtoition  presented  by  appellant  has  rela- 
tion to  proceedings  said  to  have  been  insti- 
tuted looking  to  the  construction  of  a  side- 
walk. What  we  have  said  in  the  first  divi- 
sion of  this  opinion  may  be  taken,  therefore, 
as  disposing  of  such  contention.  Appellant, 
as  plalntifT  In  the  court  below,  did  not  de- 
clare in  his  pleading  upon  any  irregularity 
or  lll^Bllty  in  connection  with  sidewalk  pro- 
ceedings, and  the  city  was  not  called  upon 
to  defend  in  respect  of  any  such  proceedings. 
It  follows  that  the  question  now  sought  to 
be  made  is  not  properly  before  us  for  deter- 
mination. 

4.  We  have,  then,  as  the  remaining  ques- 
tion in  the  case,  to  determine  whether  the 
plaintUI  is  entitled  to  a  decree  enjoining  the 
contemplated  work  of  excavation  because  of 
the  probable  effect  thereof  upon  the  trees 
In  question.  It  is  undoubtedly  the  policy  of 
the  state  to  encourage  the  planting  and 
growth  of  trees.  Where,  thferefore,  It  ap- 
pears that  an  abutting  owner,  with  the  con- 
sent or  acquiescence  of  the  city,  has  caused 
shade  trees  to  be  set  out  in  the  street  along 
or  near  the  line  of  his  property,  the  munici- 
pal authorities  will  not  be  permitted  to  wan- 
tonly or  without  reasonable  cause  destroy 
the  same.  And  this  is  true  notwithstanding 
the  fact  that  such  trees,  upon  being  planted, 
Inherentiy  become  a  part  of  the  realty,  and 
titie  thereto  rests  in  the  city  as  the  owner 
In  fee  of  the  street  Bnrget  v.  Greenfield, 
120  Iowa,  432,  94  N.  W.  933,  and  cases  cited. 
While  such  policy  Is  to  be  given  recognition 
In  all  'cases  where  application  of  the  same 
can  fairly  be  made,  yet  the  operation  there- 
of cannot  be  extended  so  far  as  to  interfere 
with  the  prop«r  exercise  of  municipal  pow- 
ers in  respect  of  that  care,  supervision,  and 
control  of  the  streets  which  the  statute  im- 
poses upon  every  city  (Code,  |  768),  or  the 
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power  expressly  conferred  upon  cities  to  tmr- 
prove  Its  streets  by  grading,  parking,  paving, 
etc.  (Id.  8  792X  AJI  the  authorities  agree 
tbat  a  city  does  not  lose  control  of  Its  streets 
by  consenting  to  or  acquiescing  in  the  plant- 
ing of  trees  within  the  limits  thereof.  Ac- 
cordingly, and  in  the  very  nature  of  things. 
If  in  the  course  of  time,  and  in  view  of  the 
extent  and  character  of  the  growth  of  the 
dty,  and  the  Improvements  fairly  demanded 
by  the  public  consequent  thereon,  such  trees 
become  a  nuisance,  or  an  obstruction  to  pub- 
lic travel,  or  Interfere  with  proper  street 
Improvements,  then  the  power  to  remove  the 
same  cannot  be  questioned.  This  conclusion 
has  support  in  the  following  among  other 
cases  that  might  be  cited :  Everett  v.  Coun- 
cil Bluffs,  46  Iowa,  06 ;  Patterson  r.  Vail,  43 
Iowa,  142 ;  Blanden  v.  Ft  Dodge,  102  Iowa, 
441,  71  N.  W.  411 ;  Burget  v.  Greenfield,  120 
Iowa,  432,  94  N.  W.  933;  Baker  t.  Normal, 
81  III  108;  Vanderhnrst  v.  Tholcke  (Cal.) 
45  Pac.  266,  36  L.  R.  A.  267,  and  cases  cited. 

It  is  for  the  city  authorities  to  determine 
to  what  extent  Improvements,  in  character 
sucb  as  are  authorized  by  law,  shall  be  made, 
and  the  time  of  making  thereof.  And  it  is 
fundamental  doctrine  that,  where  it  is  made 
to  appear  that  a  municipality  or  the  officers 
thereof  are  acting  within  powers  expressly 
granted,  or  those  necessarily  incident  there- 
to, any  interference  therewith  on  the  part  of 
the  courts  is  wholly  unwarranted,  unless 
fraud  or  a  manifest  abuse  of  discretion  Is 
shown.  Moses  v.  Risdon,  46  Iowa,  251 ;  Sher- 
idan ▼.  ColTin,  78  111.  237 ;  Selfert  v.  Brook- 
lyn, 101  N.  Y.  186,  4  N.  B.  321,  54  Am.  Rep. 
664;  Benson  v.  Waukesha,  74  Wis.  81,  41 
N.  W.  1017;  Foster  v.  St  Louis,  71  Mo.  157; 
Chase  y.  Oshkosb  (Wis.)  61  N.  W.  660,  16  L. 
a  A  663,  29  Am.  St  Rep.  863. 

Now,  the  dty  having  the  right  to  establish 
a  grade  for  the  street  in  question,  and  hav-' 
ing  done  so,  it  follows  as  a  necessary  corol- 
lary that  It  had  the  right  to  excavate  In  or- 
der to  make  the  surface  of  such  street  con- 
form to  the  grade  as  established.  And  it 
cannot  be  Interfered  with  unless  plaintiff  has 
made  it  appear,  either  that  the  grade  as  fixed 
involves  an  unnecessary  change  in  the  sur- 
face of  the  street  and  hence  is  unreasona- 
ble, or  that  the  authorities  of  the  city  are 
abont  to  so  perform  the  work  as  to  result 
in  an  nimeceflsary  injury  to  the  rights  of 
plaintiff.  Eiven  where  the  right  on  the  part 
of  the  city  to  proceed  exists,  the  work  must 
be  done  in  a  proper  and  reasonable  manner. 
If  not  so  done,  and  Injury  and  damage  to  an 
abutting  property  owner,  such  as  would  not 
otherwise  have  occurred,  results  therefrom, 
the  city  may  be  held  liable  for  the  damages 
tbns  sustained.  Cotes  v.  Davenport  9  Iowa, 
227;    McGregor  ▼.  Boyle,  84  Iowa,  268. 

Now,  It  is  not  pretended  that  the  grades 
i*  established  by  the  ordinance  of  the  de- 
fendant dty  are  inherently  unreasonable  or 
otherwise  Improper.  And  there  is  no  sug- 
Kestlon  of  any  c<Mifllct  therein.    True,  the 


record  presents  more  or  less  of  controversy 
between  engineers  in  respect  of  the  proper 
physical  level  to  be  attained  at  the  intersec- 
tion of  State  and  Oak  streets.  We  do  not 
see  how  such  can  be  material,  however,  to 
any  question  involved  in  the  Issues  before 
us,  espedally  as  the  record  is  barren  of  any 
evidence,  positive  in  character,  from  which 
it.  can  be  said  that  the  level  to  which  it  is 
proposed  to  excavate  State  street  is  not  in 
substantial  conformity  with  the  level  pre- 
scribed therefor  in  the  grade  ordinance.  So, 
too,  it  Is  not  pretended  that  the  dty  is  about 
to  employ  any  improper  methods  to  accom- 
plish the  work  of  excavation.  As  we  have 
already  said,  plaintiff  alleges  nothing  more 
than  that  the  performance  of  the  work  will 
result  in  destruction  of.  the  trees,  and  the 
theory  of  his  action  seems  to  .be  that  con- 
siderations of  public  policy  in  respect  of  the 
growth  and  preservation  of  trees  should  move 
a  court  of  equity  to  Interfere  and  enjoin  the 
street  Improvement  It  is  sufficient  to  say 
that  the  dominant  right  in  and  to  the  street 
and  every  portion  thereof  Is  in  the  public, 
represented  by  the  dty.  And  as  the  dty  is 
acting  within  the  power  conferred  upon  it 
by  law,  and  as  the  work  does  not  threaten 
an  unne<^es8ary  Injury  to  the  property  of  ap- 
pellant, we  cannot  admit  of  any  right  tn  a 
court  of  equity  to  Interfere. 

We  conclude  that  the  trial  court  did  not 
err  In  denying  the  relief  demanded  by  plain- 
tiff, and  the  Judgment  is  affirmed. 


In  n  MORGAN'S  ESTATE. 

MORGAN  et  al.  v.  MESSENGER,  County 
Treasurer,  et  aL 

(Supreme  Court  of  Iowa.    Oct  20,  1904.) 

TAZATIOIf  —  OlCrrTBD  PBOPEBTT— ASSESSlfKNT— 
VALIDITT  —  8TATTJTSS—CONSTBUCTION— CAN- 
CELLATION or  CHECK — MISTAKE — EVIDENCB — 
SUFnCIENCT  —  EQUITY  —  JUBISDICIION  — 
PBOBATE  OBDEB— BES  JUDICATA. 

1.  On  It  being  made  to  appear  that  a  testa- 
tor's estate  had  been  omitted  for  several  ypars 
from  taxation,  one  of  his  executors  appeared  at 
the  county  treasurer's  ofiBce,  admitted  liability 
for  the  years  in  question,  and  the  amount  was 
agreed  on  between  such  executor  and  the 
county.  Later  the  same  executor  made  applica- 
tion to  the  court  which  had  issued  the  letters 
testamentary,  and  obtained  an  order  authorizing 
him  to  pay  the  assessments.  Held  that  the  ap- 
plication having  been  made  wholly  ex  parte  and 
In  reference  solely  to  taxes  which  had  accrued 
subsequent  to  the  death  of  the  testator,  the  or- 
der was  not  an  adjudication  of  the  amount  of 
taxes  due. 

2.  Under  Code,  {  1374,  malting  it  the  duty  of 
the  county  treasurer  to  collect  taxes  on  with- 
held or  omitted  property  when  apprised  thereof, 
but  not  in  terms  requiring  him  to  list  or  assess 
the  property  In  a  formal  way,  and  Acts  28th 
Gen.  Assem.  p.  33,  c.  50,  enacted  subsequent  to 
section  1374,  authorizing  the  employment  of 
agents  to  discover  omitted  property,  and  provid- 
ing that,  before  listing  any  property  discovered, 
a  notice  shall  be  given  and  objections  to  the 
proposed  assessment  heard,  the  fact  tbat  one  of 
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such  agpnts  does  the  derical  work  of  writing 
the  entries  in  the  record  is  immaterial,  tui  affect- 
ing the  validity  of  an  assessment,  where  it  ap- 
pears that  what  was  done  was  with  the  ap- 
proval and  under  the  supervision  of  the  treas- 
urer, 

3.  In  a  suit  to  cancel  a  che<^  issued  b;  the 
executor  of  an  estate  in  payment  of  omitted 
taxes  on  the  ground  of  mistake,  in  that  certain 
disbursements  bad  been  made  by  the  executor 
prior  to  Uie  assessment,  and  that  the  amount 
of  such  disbursements  was  erroneously  tax^d 
against  the  estate,  where  the  proof  showed  that 
the  executor,  on  having  been  served  with  notice 
in  due  form,  appeared  at  the  county  treasurer's 
ofiSce,  admitted  liabilitv  for  some  of  the  taxes 
claimed,  and  made  claim  to  the  taxing  officers 
that  the  amount  of  such  disbursements  should 
not  be  included  in  the  assessment,  but  subse- 
quently agreed  on  the  amount  as  entered  on  the 
treasurer's  books,  the  allegation  of  mistake  is 
not  sustained. 

4.  Where  a  taxpayer  voluntarily  gives  in  for 
taxation  securities  at  their  face  value,  concern- 
ing which  doubts  may  exist  as  to  their  col- 
lectibility, or  which  may  .afterwards  prove  to  lie 
uncollectible,  a  suit  in  equity  to  cancel  a  check 
given  in  payment  of  the  assessment,  on  tlie 
ground  of  mistake,  is  not  maintainable. 

Appeal  from  District  Gonrt,  Webster  Coun- 
ty;  J.  H.  Richards,  Judge. 

Appeal  from  District  Ck>urt,  Clay  County; 
W.  B.  Quarton,  Judge. 

By  agreement  tlie  appeals  In  the  cases 
above  entitled  were  submitted  together,  and 
they  may  be  disposed  of  in  one  opinion.  Af- 
firmed. 

In  the  year  1893  E.  0.  Morgan  died  testate 
m  Webster  county,  this  state,  and  bis  will 
was  admitted  to  probate  in  that  county.  His 
two  sons,  E.  Q.  Morgan,  Jr.,  a  resident  of 
Clay  county,  this  state,  and  Augustus  T.  Mor- 
gan, a  resident  of  Butte,  Mont.,  were  named 
as  executors,  and  they  qualified  as  such.  The 
major  portion  of  the  property  belonging  to 
the  estate  was  situated  in  this  state,  and  in 
greater  part  the  active  management  thereof 
was  assumed  by  B.  G.  Morgan,  Jr.,  presum- 
ably by  reason  of  his  residence  in  this  state. 
The  material  facts  are  not  the  subject  of  any 
serious  controversy,  and  In  substance  they 
are  as  follows:  In  the  year  1901  it  was  dls- 
oovered  by  the  ofiQcers  of  Clay  county,  assist- 
ed by  tax  ferrets,  so  called,  that  the  estate 
of  Morgan  had  never  paid  taxes  on  moneys 
and  credits  in  the  bands  of  said  B.  O.  Mor- 
gan, Jr.,  executor,  situated  in  said  county, 
and  hence  subject  to  taxation  therein.  Ac- 
cordingly demand,  in  form  as  required  by 
law,  was  made  and  served  upon  said  executor 
by  the  treasurer  of  said  county.  The  exec- 
utor appeared  at  the  treasurer's  office  In  re- 
sponse to  such  demand,  and  admitted  bis  lia- 
bility as  such  executor  to  pay  taxes  on  prop- 
erty of  the  character  in  question  in  his  hands 
belonging  to  the  estate.  Thereupon,  and  to 
ascertain  the  amounts  and  values  of  the  prop- 
erty to  be  brought  in  for  assessment,  resort 
was  had  to  his  reports  as  executor,  and  the 
figures  therein  appearing  were,  after  some 
discussion,  accepted  and  agreed  to  as  a  basis 
for  assessment.  Accordingly  there  was  enter- 
ed assessments  against  the  estate,  as  for 


moneys  and  credits,  as  follows:  For  the  year 
1896,  $84,000,  in  round  nmnbers,  actual  value: 
for  each  of  the  years  1887  to  1900,  inclusive, 
$17,000,  in  round  numbers,  actual  value. 
Following  this,  and  at  the  January  term, 
1001,  of  the  district  court  of  Webster  county, 
an  application  in  probate  was  made,  signed 
by  B.  G.  Morgan,  Jr.,  as  executor,  reciting 
that  no  taxes  had  ever  been  paid  on  moneys 
and  credits  belonging  to  said  estate;  that  an 
assessment  and  levy  as  of  back  and  unpaid 
taxes  bad  now  been  made  by  the  treasurer 
of  Clay  county,  the  amount  of  such  taxes  as 
determined  ypon  being  the  sum  of  $4,165.64, 
and  being  for  the  years  1896  to  1900,  inclu- 
sive. An  order  was  prayed  authorizing  tlie 
payment  by  the  executors  of  the  sum  named 
in  satisfaction  of  such  taxes.  An  order  was 
granted  and  entered  of  record  as  prayed. 
Thereafter  said  B.  G.  Morgan,  Jr.,  executor, 
executed  and  delivered  to  'the  county  treas- 
urer of  Clay  county  bis  two  bank  checks,  or- 
dinary In  form  and  drawn  on  a  local  bank, 
one  for  $2,000,  and  one  for  $2,165.64,  the  lat- 
ter being  dated  ahead — ^that  is,  April  1,  1901; 
and  thereupon  he  received  from  the  treasurer 
a  receipt  in  full  for  all  taxes  due  from  said 
estate  on  account  of  moneys  and  credits  as 
for  the  years  In  question.  The  check  for 
$2,000  was  paid  by  the  bank  on  presentation. 
Payment  of  the  other  check,  was  stopped  by 
Morgan,  and  the  same  remains  In  the  bands 
of  the  county  treasurer  dishonored. 

The  action  in  equity  above  entitled  was 
coounenced  in  April,  1901,  by  the  executors 
named,  with  whom  were  joined  all  the  dev- 
isees under  the  will  of  Morgan,  Sr.  In  the 
petition  It  is  alleged  that  a  mistake  was  made 
in  the  adjustment  and  determination  of  the 
amount  of  taxes  due  from  said  estate,  and 
praying  that  the  settlement  made  by  R  G. 
Morgan,  Jr.,  be  set  aside,  and  that  the  chedc 
given  by  him  for  $2,165.64  be  canceled.  The 
specific  allegation  is  that  In  the  amount  of 
the  assessment  of  moneys  and  credits  there 
was  by  oversight  and  mistake  Included  the 
sum  of  $31,500,  which  In  point  of  fact  had 
been  actually  paid  by  the  executors  to  dev- 
isees under  the  will  as  early  as  the  year  1894; 
also,  that  for  all  the  years.  Including  1896, 
the  estate  was  entitled  to  a  reduction  in  the 
assessments  as  made,  for  that  by  mistake 
and  oversight  there  was  included  in  the 
amount  of  such  assessments  sundry  worth- 
less notes  and  accounts,  as  well, as  various 
sums  of  money  previously  disbursed  in  mak- 
ing payments  to  devisees,  and  for  taxes,  ex- 
penses, etc.  And  plaintiffs  say  that  the  as- 
sessments as  made  were  without  the  knowl- 
edge or  consent  of  the  said  A.  T.  Morgan,  co- 
executor;  that  to  permit  the  same  to  stand, 
and  said  check  to  be  collected,  would  operate 
as  a  fraud  upon  all  the  plalntitrs  other  than 
said  B.  G.  Morgan,  Jr.,  inasmuch  as  thereby 
they  would  be  unjustly  mulcted  for  taxes  not 
due  from  them  iu  truth,  or  from  said  estate, 
and  in  respect  of  which,  and  the  damage  re- 
sulting therefrom,  they  would  have  no  rem- 
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edy  over  against  said  B.  6.  Morgan,  Jr.  In  i 
au  amendment  to  the  petition,  filed  during 
tbe  trial.  It  was  asserted  tbat  in  fact  no  as- 
sessment was  ever  made  against  tbe  property 
of  said  estate  in  tbe  manner  provided  by  law; 
that  tbe  alleged  assessment  referred  to  in  tbe 
original  petition  was  a  pretended  one  only, 
in  tbat  It  was  not  made  by  tbe  county  treas- 
urer as  tbe  law  directs,  but  was  attempted 
to  be  made  by  so-called  tax  ferrets,  and  wbo 
were  merely  agents  of  tbe  county,  employed 
by  tbe  board  of  supervisors  under  tbe  provi- 
sions of  Acts  28tb  Gen.  Assem.  p.  33,  c.  60. 

Pending  tbe  action  in  equity,  and  In  No- 
vember, 1901,  the  executors  and  devisee*  un- 
der the  will  appeared  in  tbe  Webster  district 
court  and  filed  an  application,  setting  forth 
tbe  former  application  by  BI.  6.  Morgan,  Jr., 
and  tbe  order  made  on  such  application;  al- 
leging tbat  In  said  former  application  an  er- 
ror was  made  as  to  the  amount  of  taxes  due, 
and  tbat  in  fact,  the  amount  dne  was  tbe 
■am  of  about  $2,ci00  only.  Tbe  equity  action 
pending  in  Clay  county  was  then  referred  to, 
and  it  was  prayed  that  the  former  order  be 
set  aside,  to  the  end  tbat  the  liability  of  the 
estate  might  be  determined  on  the  merits  | 
thereof  in  such  equity  action.  No  notice  was  I 
glren  of  the  application  thus  made,  but  Clay 
county  appeared  on  its  own  motion  and  filed 
an  answer  and  objections  In  resistance:  Up- 
on hearing,  an  order  was  made  setting  aside 
tbe  first  order  made.  From  sucb  order  Clay 
county  has  appealed,  and  such  is  tbe  matter 
Involved  In  tbe  case  first  above  entitled. 

In  the  equity  action,  the  defendants  ap- 
peared and  answered.  Tbe  alleged  mistake 
was  denied,  and  other  defenses  were  pleaded, 
which  were  not  noticed,  in  view  of  tbe  con- 
clusion reached  In  the  opinion.  Snch  action 
was  tried  In  November,  1902,  resulting  in  a 
decree  in  favor  of  defendants,  and  therefrom 
plaintiffs  appeal. 

Wright  ft  Nugent,  for  executors,  devisees, 
eta  Cory  &  Bemis,  for  Clay  county,  and  Mes- 
senger, its  treasurer. 

BISHOP,  J.  We  may  give  consideration, 
flrst  to  the  appeal  from  the  order  In  probate^ 
made  by  the  Webster  district  court  It  is  to 
be  observed  that  tbe  Initial  application  was 
wholly  ex  parte,  and  the  same  and  the  order 
made  thereon  bad  reference  solely  to  tnxea 
which  had  accrued  subsequent  to  tbe  death 
of  the  testator  and  while  settlement  of  bis 
estate  was  in  progress.  No  api>earance  bad 
been  made  on  behalf  of  Clay  county  in  the 
probate  proceedings,  by  way  of  a  claim  filed 
or  otherwise.  This  being  the  situation,  we 
tbink  the  application  amounted  to  nothing 
more  than  a  statement  of  conditions  then  ex- 
isting, as  understood  by  the  -executor  making 
snob  application,  and  asking  authority  to 
proceed.  In  no  sense  could  such  proceeding 
be  construed  as  an  adjudication  respecting 
tbe  subject-matter  of  tbe  amount  of  taxes 
doe,  and  therefore  binding  upon  either  the 
execntors  or  the  county.  By  force  only  of 
101  N.W.— « 


the  initial  order  made  It  must  be  manifutiC 
that  the  former  could  not  be  required  to  make 
payment  to  the  county,  especially  of  an 
amount  In  excess  of  its  due;  nor,  because  of 
such  order,  could  tbe  latter,  in  attempting  to 
force  collection,  be  compelled  to  accept  less 
than  was  actually  its  due.  It  follows  tbat 
tbe  subsequent  order  from  which  tbe  appeal 
Is  ta,ken  Involved  no  error. 

2.  Coming,  now,  to  the  appeal  in  tbe  equity 
case,  we  may  be^n  by  dlsposiug  of  the  con- 
tention made  by  appellants  to  the  effect  tbat 
no  legal  assessment  was  made.  Conceding 
that  appellants  are  in  position  to  insist  upon 
tbe  point,  we  tbink  it  is  wholly  without  mer- 
it Section  1374  of  the  Code  makes  it  tbe 
duty  of  the  county  treasurer  to  proceed  to 
collect  taxes  on  withheld  or  omitted  property 
when  apprised  thereof.  In  terms  tbe  sec- 
tion does  not  require  tbat  be  shall  list  or 
assess  the  property  in  a  prescribed  formal 
way  before  proceeding  to  collect.  The  de- 
termination by  him  that  property  has  been 
omitted,  and  bis  ascertainment  of  tbe  amount 
of  taxes  due  on  account  thereof,  is  taken  to 
be  a  substitute  for  tbe  assessment  required 
by  the  general  provisions  of  the  statute  re- 
lating to  that  subject  Galusba  v.  Wendt 
114  Iowa,  S97,  87  N.  W.  512;  Bereshelm  v. 
Amd  (Iowa)  90  N.  W.  50ti.  Chapter  60,  p. 
33,  Acts  28th  Gen.  Assem.,  was  enacted  with 
the  evident  expectation  that  the  work  of 
making  discovery  of  omitted  property  would 
be  facilitated  by  the  employment  of  agents 
for  that  purpose.  Among  other  things  tbe 
act  requires  that  before  listing  any  property 
discovered,  a  notice  shall  be  given  fixing  a 
time  and  place  at  which  objections  to  the 
proposed  assessment  may  be  made.  Tbe 
Code  section  and  the  later  legislative  act  are 
to  be  considered  together,  and  therefrom  no 
more  can  be  said  than  that  the  treasurer, 
when  satisfied  that  property  has  been  omit- 
ted, shall  make  the  fact  to  appear  properly 
of  record  in  bis  office  as  a  basis  upon  which 
further  proceedings  may  be  had.  What  was 
done  in  the  instant  case  makes  it  unneces- 
sary to  consider  what  might  be  tbe  effect  of 
a  failure  to  make  such  record.  It  appears 
that,  when  B.  6.  Morgan,  Jr.,  appeared  In 
response  to  a  notice  and  demand,  admitted 
to  have  been  regularly  made  by  the  treas- 
urer, tbat  the  subject-matter  of  the  char- 
acter and  value  of  the  property  subject  to 
taxation  was  taken  up  between  said  executor 
and  the  tax  agents  in  tbe  employ  of  the  coun- 
ty, and  a  basis  for  assessment  arrived  at 
We  think  It  sufficiently  appears  that  all  this 
was  called  to  the  attention  of  the  treasurer 
and  had  his  approval.  Thereupon  there  was 
entered  up  in  what  was  known  as  the  "Omis- 
sion Eecord,"  an  official  record  book  belong- 
ing to  tbe  treasurer's  office,  and  in  which 
was  entered  up  all  matters  having  relation 
to  assessments  on  withheld  or  omitted  prop- 
erty, the  name  of  tbe  estate,  the  kind  and 
value  of  tbe  property  owned  in  each  year, 
the  rate  of  taxation  for  each  year,  and  tbe 
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amount  of  taxes  dne.  Now,  tbat  the  clerical 
work  of  writliig  tbe  entries  In  tbe  record  waa 
done  by  one  of  tbe  tax  ferrets  or  agents,  con- 
ceding that  such  was  the  conrse  of  proceed- 
ing, is  Immaterial,  Inasmuch  as  It  cleariy 
appears  tbat  what  was  done  was  with  the 
approval  and  under  the  supervision  of  the 
treasurer.  The  assessment  thereby  became 
his  act  It  Is  not  necessary  that  such  offi- 
cer shall  by  his  own  hand  do  all  the  work, 
elcriital  and  otherwise,  incident  to  his  office, 
lu  Snell  T.  Ft  Dodge,  4S  Iowa,  S65,  it  was 
asserted  that  an  assessment  was  invalid  be- 
cause the  assessor  had  employed  others  to 
fix  Taluatlons  and  make  up  the  assessment 
lists.  But,  it  having  been  made  to  appear 
that  the  work  done  was  submitted  to  and 
approved  by  tbe  assessor,  tbe  contention  was 
declared  to  be  without  merit  The  principle 
Involved  applies  with  equal  force  to  tbe  fttct 
conditions  presented  by  tbe  instant  case. 

Proceeding  to  the  issue  of  mistake,  it  ap- 
pears concluslvdy  enough  that  of  the  moneys 
and  credits  Included  in  the  amount  of  the 
assessment  the  sum  of  $31,500  had  been  In 
truth  disbursed  by  the  executors  during  tbe 
year  1894,  as  claimed  by  them.  The  fact 
situation  came  about  in  this  way:  Such  dis- 
bursement had  been  made  without  an  order 
of  court  being  obtained  authorizing  the  same, 
and  the  executors  had  been  advised  to  and 
did  omit  any  reference  thereto  in  their  1896 
report;  the  intention,  as  asserted,  being  to 
subsequently .  procure  an  order  having  the 
effect  to  cover  and  validate  the  distributive 
payments  thus  made.  Matters  stood  In  this 
way  when  tbe  executor  was  called  upon  to 
take  up  the  subject  of  back  taxes  as  herein- 
before referred  to.  Now,  a  careful  reading 
of  the  record  makes  it  appear  conclusively 
that  the  Inclusion  in  the  assessment  of  the 
amounts  previously  disbursed  to  tbe  devisees 
under  tbe  will  did  not  result  from  any  forget- 
fulness,  or  from  any  mistake  of  fact  on  the 
part  of  the  executor,  B.  O.  Morgan,  Jr.  Ac- 
cording to  his  own  testimony,  given  upon  tbe 
trial,  the  fact  of  such  disbursement  having 
been  made  was  discussed  between  •himself 
and  tbe  county  agents  and  authorities  before 
the  assessment  was  made;  tbe  discussion 
taking  the  form  of  a  contention  as  to  wheth- 
er or  not  the  amount  of  tbe  disbursements 
should  of  right  be  Included  in  the  assess- 
ment Those  representing  tbe  county  af- 
firmed the  right,  and  the  executor  denying. 
The  dispute  ended  in  the  executor  acquies- 
cing In  an  assessment  in  the  amount  as  made, 
being  inclusive  of  tbe  disbursements.  This 
'  being  tbe  state  of  tbe  record,  manifestly,  the 
plaintiffs  must  fall  in  this  action.  Conced- 
ing the  power  of  a  court  of  equity  to  grant 
relief  as  against  mistakes  of  fact  Including 
tbe  matter  of  voluntary  payments  made,  yet 
here  there  was  no  mistake  of  fact  and  there 
is  no  room  for  the  application  of  the  doc- 
trine Invoked.  If  mistake  there  was,  it  was 
one  respecting  the  status  of  the  parties  from 
tbe  standpoint  of  legal  right  or  duty.    We 


need  not  enter  upon  a  discussion  of  the  mles 
which  obtain  In  cases  of  that  character. 
Granting,  then,  that  an  assessment  as  for. 
the  year  1896  could  not  have  been  enforced 
as  against  tbe  amount  of  moneys  and  cred- 
its so  previously  disbursed,  and  tbat  the 
county  ought  not  in  good  conscience  to  in- 
sist upon  payment,  we  have  no  basis  in  tbe 
record  before  us  to  grant  the  relief  prayed. 

As  to  the  assesaocenta  for  the  years  subse- 
quent to  tbe  year  1896.  as  affected  by  pay- 
ments to  devisees,  it  is  sufficient  to  say  that 
here  also  tbe  record  fails  to  show  that  the 
same  were  paid  under  mistake  of  fact  In 
the  view  we  have  taken  of  tbe  case,  we  need 
not  discuss  the  merits  of  tbe  claim  made  by 
the  plaintiffs  in  respect  of  the  payment  of 
taxes,  expenses,  etc.  As  to  the  claim  that 
In  making  up  the  assessment  the  fact  was 
overlooked  tbat  worthless  notes,  securities, 
etc.,  were  being  Included  therein,  we  have 
to  say,  conceding  such  to  be  a  proper  matter 
for  determination  in  tbe  form 'presented,  that 
the  relief  demanded  could  not  be  granted. 
The  subject  bad  relation  to  values  only,  and 
If  a  taxpayer  voluntarily  gives  in  for  taxa- 
tion securities  at  their  face  value  concerning 
which  doubts  may  exist  as  to  theh:  collect- 
ibility, or  which  may  afterwards  "prove  to 
be  uncollectible,  while  he  might  have  relief 
at  the  hands  of  an  equalization  board,  still 
we  know  of  no  reason  for  allowing  resistance 
to  be  made  to  a  tax  once  assessed,  or,  if  paid. 
for  allowing  the  amount  to  be  recovered 
back. 

As  defendants  do  not  allege  any  grounds, 
or  make  any  demand,  for  affirmative  relict 
we  do  not  undertake  to  determine  their 
rights  under  the  dishonored  check  In  tbe 
hands  of  the  treasurer,  or  to  recover  the 
amount  thereof  in  some  other  form  of  action, 
should  they  be  advised  to  prosecute  such  ac- 
tion. We  conclude  that  the  trial  court  was 
right  in  dismissing  the  equity  action  at  the 
costs  of  plaintiffs. 

Upon  each  appeal  the  Judgment  is  af- 
firmed. 


SNTDER  T.  FIDLER.  | 

(Supreme  Court  of  Iowa.     Oct  2S,  1901)     | 

XKAL  ESTATE  BBOEERS — coinnssioN  —  ABiLrrr  I 

OF  PURCIIASBB  TO  FEBFOail— HAKIKO 

OF  eONTBAClV— EVIDEWCE.  | 

1.  In  an  action  by  a  real  estate  agent  for 
commissions  for  procuring  the  exchange  of  de- 
fendant's property,  a  written  agreement  of  ex- 
cliange,  signed  with  tbe  names  of  defendant  and 
the  purchaser  whom  plaintiff  daimed  to  have 
procured,  was  properly  admitted,  there  being 
some  circumstances  besides  the  similarity  of 
names  to  show  that  the  signatures  were  those 
of  the  defendant  and  tbe  purchaser. 

2.  In  an  action  by  a  real  estate  agent  for 
commissions.  In  which  defendant  claimed  that 
the  contract  to  pay  commission  was  not  mads 
with  plaintiff  personally,  but  with  him  as  agent 
of  his  father,  an  instruction  that  the  first  qries*: 
tion  to  determine  waa  whether  the  contract  was 
between  plaintiff  and  defendant  or  between 
plaintifTs  father  and  defendant  and  that  un< 
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ka  the  Jury  looBd  that  th«  contract  waa  «ater- 

«d  into  between  plaintiff  and  defendant^  they 
■hoDld  find  for  the  latter,  was  not  a  sumcient 
■titement  of  the  principle  that  defendant  was 
not  liable  if  the  contract  was  made  with  the 
plaintiff  as  a^nt. 

3.  A  real  estate  a<ent  employed  to  effect  the 
exchange  of  a  stock  of  goods  procured  a  pur- 
diuer  with  whom  an  executory  contract  was 
Doade,  the  consommation  of  which  depended  up- 
on the  purchaser's  ability  to  show  a  clear  title 
to  certain  land  and  to  pay  in  money  the  differ- 
ence between  its  agreed  value  and  the  value  of 
the  stock  of  goods.  The  exchange  was  never 
oonsanmiated.  Held,  that  the  making  of  the 
contract  did  not  entitle  the  broker  to  commia- 
(long,  in  the  absence  of  any  showing  that  the 
PDrcfaaser  was  able  to  perform  and  that  the 
failure  to  effect  performance  was  canaed  by  the 
default  of  the  owner  of  the  gooda. 

Appeal  from  District  Ooort,  Iowa  County; 
0.  A.  Byington,  Judge. 

Action  at  law  to  recover  commissions  upon 
the  sale  of  a  stock  of  merchandise.  Verdict 
and  Judgment  for  plaintiff,  and  the  defend- 
ant appeals.    Reversed. 

Popham  &,  Havner,  for  appellant.  J.  T. 
Beam,  for  appellee. 

WBAYBH,  J.  The  petition  alleges  that 
plalntllf  undertook  to  produce  to  the  defend- 
ant a  person  who  would  buy  for  money,  or 
In  exchange  for  other  property,  a  stock  of 
merchandise  then  owned  by  the  defendant 
of  the  value  of  $12,000,  and  that  defendant 
orally  undertook  and  agreed  to  pay  to  plain- 
tiff a  commission  of  2  per  cent  on  the  value 
of  said  stock  on  condition  that  plaintiff 
should  effect  a  sale  or  exchange  thereof  as 
aforesaid.  He  further  alleges  that  on  the 
same  day  plaintiff  did  introduce  to  defend- 
ant one  Phillips,  who  was  willing  to  ex- 
change certain  real  estate  for  said  stock  of 
gooda,  and  thereupon  defendant  entered  into 
negotiations  with  Phillips,  and  did  In  fact 
effect  a  sale  or  exchange  as  contemplated, 
bat  neglects  and  refuses  to  pay  the  commis- 
sion agreed  upon.  The  defendant's  answer 
Is  a  denial  of  the  claim  stated  in  the  petition. 

1.  Over  the  objection  of  the  defendant  the 
court  allowed  the  plaintiff  to  introduce  in 
evidence  a  document  purporting  to  be  a  writ- 
ten agreement  for  the  exchange  of  a  stock 
of  merchandise  for  land  upon  certain  terms 
and  conditions  to  be  performed.  This  paper 
bore  the  signatures  "W.  C.  FIdler"  and  "Gea 
Phillips."  Error  la  assigned  upon  the  admis- 
sion of  this  testimony,  because,  it  is  said, 
there  was  no  evidence  identifying  the  de- 
fendant or  the  alleged  customer  produced  by 
plaintlfl  as  the  persons  who  executed  the 
writing.  It  is  to  be  conceded  that  the  proof 
of  Its  due  execution  was  of  a  very  weak  and 
Inconclusive  character,  but  the  prevailing 
nile  seems  to  be  that  only  slight  evidence  of 
SDCh  execution  is  sufficient  to  admit  the  of- 
fered writing  to  the  consideration  of  the  Jury, 
who  then  become  the  Judges  of  the  fact  as 
to  its  genuineness.  Williams  v.  Keyser,  89 
Am.  Dec.  243;  Slgfried  v.  Levan,  9  Am. 
Dec.  427;    Dodge  v.  Bank,  2  A.  K.  Marsh. 


616.  This  is  more  particularly  true  where, 
as  in  the  present  case,  the  writing  offered  la 
not  Itself  the  basis  of  the  action  or  defense, 
but  is  rather  a  collateral  fact  having  a  bear- 
ing upon  the  Issue  Joined.  Means  v.  Means, 
7  Klch.  Law,  533.  The  slmUarlty  of  the 
namea  and  other  circumstances  in  evidence 
had  some  tendency  to  show  that  the  signa- 
tures to  the  writing  were  those  of  the  defend- 
ant and  the  alleged  purchaser,  and  we  are 
inclined  to  the  view  that  there  was  no  error 
in  overruling  the  appellant's  objection. 

2.  The  defendant  denies  baring  agreed  to 
pay  a  commission  to  the  plaintiff.  It  seems 
that  plalntUTs  father  was  a  real  estate  agent 
in  the  town  where  the  defendant  was  then 
doing  business.  On  the  day  of  the  alleged 
agreement  plaintiff  came  to  the  store  of  the 
defendant,  and  Informed  him  that  Phillips 
was  then,  or  bad  been,  in  his  father's  office, 
desiring  to  trade  land  for  goods,  and  in- 
quired what  commission  defendant  would 
pay  if  a  trade  for  his  stock  could  be  effected 
with  Phillips.  A.  conversation  ensued,  in 
which  a  commission  of  2  per  cent,  was 
agreed  upon,  although  the  conditions  upon 
which  it  was  to  be  paid  are  in  dispute.  The 
defendant  insists  and  testifies  that  in  such 
conversation  and  agreement  the  plaintiff  rep- 
resented his  father,  and  that  by  the  terms 
of  the  agreement  the  commission,  if  earned, 
was  to  be  due  to  the  father.  It  will  thus  be 
seen  that  the  question  of  the  son's  alleged 
agency  for  his  father  In  that  transaction  be- 
came a  material  matter  for  the  consideration 
of  the  jury.  As  bearing  upon  that  question, 
defendant  asked  the  court  to  instruct  the 
Jury  that  if.  In  making  the  agreement  for  a 
commission,  the  plaintiff  was  acting  for  or 
representing  his  father,  then  plaintiff  could 
not  recover,  and  in  such  case  the  verdict 
should  be  for  the  defendant  This  request 
was  refused.  The  legal  proposition  stated 
in  the  Instruction  asked  was  clearly  correct 
and  pertinent  to  the  evidence  before  the  Jury, 
and  the  refusal  to  give  it  was  error,  unless 
we  And  the  point  to  have  been  sufficiently 
covered  In  the  court's  charge.  The  charge, 
so  far  as  it  relates  to  this  phase  of  the  case, 
is  in  the  following  language:  "The  defend- 
ant however,  claims,  as  shown  by  the  evi- 
dence adduced  by  him  on  the  trial  of  this 
case,  that  the  alleged  parol  contract  was 
made  between  the  father  of  the  plaintiff  and 
the  defendant,  and  claims  that  plaintiff  is 
not  entitled  to  recover  because  he  was  not 
a  party  to  the  contract  •  •  •  The  first 
question  for  you  to  determine  is,  was  the 
contract  sued  upon  made  between  the  plain- 
tiff and  the  defendant  or  between  the  father 
of  the  plaintiff  and  the  defendant?  Upon 
this  question  you  are  instructed  that  the 
burden  of  proof  is  upon  the  plaintiff  to  es- 
tablish, by  a  preponderance  of  the  evidence, 
that  said  contract  whatever  its  terms,  was 
made  between  the  plaintiff  and  the  defend- 
ant; and  unless  you  find  by  such  preponder- 
ance of  evidence  that  said  contract  was  en- 
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tered  into  between  the  plalntlfF  and  defend- 
ant you  will  give  the  case  no  further  con- 
stderatloD,  and  your  finding  will  be  for  the 
defendant."    To  a  Jury  of  lawyers  familiar 
with  the  law  of  agency,  which  la  epitomized 
in  the  maxim,  "Qui  faclt  per  allum,  faclt  per 
se,"  the  charge  aboye  quoted  might  be  con- 
sidered sufficient,  but  to  a  jury  of  laymen, 
who  are  Ukely  to  give  to  words  their  popular 
meaning,  we  think  an  explanation  in  the  na- 
ture of  the  instruction  asked- by  the  appel- 
lant   should    have    been    given.     Literally 
speaking,  the  contract  was  shown  without 
controyersy  to  have  been   made   "between 
the  plalntUI  and  the  defendant"    The  nego- 
tiation was  between  them   alone,  and  the 
agreement,  whatever  It  may  have  been,  was 
reached  between  them  alone;    and  the  Jury 
may  very  easily  and  naturally  have  under- 
stood from  the  court's  instruction  that,  such 
being  the  testimony,  they  were  required  to 
find  for  the  plalntifiT  on  this  branch  of  the 
controversy.    Nowhere  were  they  told  that, 
although  the  father  took  no  part  In  the  mak- 
ing of  the  contract,  yet  If  the  son,  in  nego- 
tiating It,  was  his  agent  or  representative, 
then  the  son  could  not  recover  in  this  action. 
Nowhere  is  the  Jury  Instmcted  as  to  the 
rights  of  the  parties  in  the  event  It  was  found 
that  plaintiff  was  acting  as  agent  for  his 
father,  and  not  in  his  own  right     To  hold 
that  the  refusal  to  instruct  the  Jury  as  re- 
quested, in  the  absence  of  some  equivalent 
proposition  in  the  charge  of  the  court  was 
not  erroneous,  is  to  say  that  we  may  and 
must  presume  the  Jury  were  familiar  with 
the  law  of  agency,  and  required  no  guidance 
from  the  court  in  its  application  to  the  facts. 
This  we  cannot  safely  do.     In  determining 
disputed  questions  of  fact  Juries  may  some- 
times properly  bring  to  their  aid  their  ac- 
quaintance with  matters  of  general  and  com- 
mon knowledge,  but  it  has  never  been  held, 
so  far  as  we  are  aware,  that  they  may  be 
left  without  direction  to  make  application  of 
a  rule  of  law,  no  matter  how  familiar  it  may 
be.     The  Jury  should  have  been  instructed 
substantially  as  requested  by  the  appellant 
3.  The   contract    between    defendant   and 
Phillips  was  never  carried  out    The  reason 
for  this  does  not  clearly  appear,  but  no  charge 
is  made  that  the  failure  resulted  from  the 
fault  of  defendant.  _  The  contract  Is  executory 
in  character,  and  its  consummation  was  made 
to  depend  upon  Phillips'  ability  to  show  a 
clear  and  perfect  title  to  the  land,  subject  to 
a  certain  mortgage,  and  to  pay  in  money  the 
difference  between  its  agreed  value  and  the 
value  of  the  goods  as  the  same  should  be 
shown  by  an  Inventory  thereafter  to  be  tak- 
en.   There  was  no  attempt  on  the  trial  to 
show  that  Phillips  was  the  owner  of  the  land, 
or  could  make  good  title  thereto,  or  could  pay 
the  difference  between  the  value  of  the  goods 
and  the  value  of  the  land.    It  was  the  plain- 
tiff's theory,  and  the  court  Instructed   the 
jury,  that  to  recover  his  commissions.  If  the 
agreement  therefor  had  been  proved,  plaintiff 


had  only  to  show  that  he  brought  the  defend- 
ant and  purchaser  together,  and  that  the  ne- 
gotiations thus  begun  resulted  in  the  written 
contract  for  the  proposed  exchange  of  the 
property;  and  the  fact  that  such  written  con- 
tract had  never  been  performed  was  Imma- 
terial, and  would  not  operate  to  defeat  plain- 
tiff's right  of  recovery.    The  proposition  of 
law  thus  stated  finds  more  or  less  support 
in  many  cases,  but  the  rule  has  not  had  the 
approval  of  this  court     It  is  claimed  that 
such  was  our  holding  In  Burns  t.  Ollpbant, 
78  Iowa,  456,  43  N.  W.  289,  but  that  decision, 
as  since  Interpreted  in  Greusel  t.  Dean,  08 
Iowa,  40!3,  67  N.  W.  276,  and  Felts  v.  Batcher, 
93  Iowa,  414,  61  N.  W.  991,  goes  no  farther 
than  to  hold  the  broker  to  be  entitled  to  his 
commission  when  a  purchaser  produced  by 
him  enters  into  a  contract  with  the  owner, 
which  the  latter  can,  if  he  will,  enforce  ac- 
cording to  its  terms.    The  question  now  be- 
fore us  was  directly  involved  in  the  Greusel 
Case,  and  we  there  held  that  the  undertaking 
of  a  broker  to  effect  an  exchange  of  property 
was  not  fully  performed  by  producing  a  cus- 
tomer with  whom  on  executory  contract  of 
exchange  was  made,  but  never  carried  out 
and  commissions  could  not  be  collected  for 
such  services  unless  it  was  farther  made  to 
appear  that  the  failure  to  complete  the  deal 
was  chargeable  to  the  fault  or  neglect  of  the 
principal.    We  also  there  construed  the  Burns 
Case  as  being  in  harmony  with  this  conclu- 
sion.   The  same  construction  was  put  upon 
the  Bums  Case  in  Felts  v.  Butcher,  supra. 
In  other  words,  the  principal  having  obtained 
a  valid  and  enforceable  contract  through  the 
aid  of  his  broker  cannot  arbitrarily  or  negli- 
gently refuse  to  avail  himself  of  its  benefits, 
and  thus  avoid  paying  the  promised  commis- 
sion.    But  the  term  "enforceable  contract" 
as  here   employed,   means   something   more 
than  a  contract  of  legal  validity,  the  violation 
of  which  will  afford  a  cause  of  action.    It  Is 
a  contract  which  can  be  so  enforced  as  to 
give  to  the  principal  the  property,  or  the 
money,  or  the  profit,  or  other  advantage  for 
which  he  bargained.     For  instance,  in  this 
case  the  completion  of  the  contract  of  ex- 
change depended  upon  the  ability  of  the  man 
produced  by  plaintiff  to  give  good  title  to  fer- 
taln  land  and  to  pay  a  certain  sum  of  money. 
Now,  If  this  person  had  no  title  to  the  land, 
or  had  not  the  money  wherewith  to  make  the 
proposed  payment,  or  was  an  irresponsible 
adventurer,  then  the  contract  although  valid, 
was  not  enforceable,,  and  was  valueless.     No 
exchange  is  thereby  effected,  and  the  condi- 
tion upon  which  plaintiff  alleges  he  was  to 
receive  commissions  has  never  been  complied 
with.    In  the  Greusel  Case  the  agreement  for 
commissions   was    in    all    essential    resx>ect3 
parallel  with  the  one  now  asserted  by  the 
plaintiff,  and  there,  as  here,  the  principal  en- 
tered into  a  written  contract  for  tin  exchange 
of  property  with  the  person  (one  Bucking- 
ham) Introduced  by  the  broker.    The  contract 
was  never  completed.  It  afterwards  appearing 
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tbat  Bncklngham  was  unable  to  perform  tbe 
(t)n(litloiis  on  hla  part.  In  an  action  brougbt 
by  the  broker  to  recover  commissions,  the 
trial  court  instructed  the  Jury,  as  was  done 
In  the  present  case,  that  with  the  making  of 
tbe  written  contract  of  exchange  the  broker's 
undertaking  was  performed,  and  be  was  en- 
titled to  recover  without  regard  to  tbe  fact 
that  the  exchange  was  never  cousumuiated. 
Upon  appeal  to  this  court  we  held  the  in- 
struction erroneous,  saying:  "Plaintiff's  con- 
tract to  dispose  of  the  property  was  not  exe- 
cuted by  finding  one  who  would  enter  into  a 
contract  for  its  purchase  in  the  manner  and 
on  the  terms  agreeable  to  the  defendant  It 
seems  to  us  that  the  parties  contemplated  a 
completed  sale  and  transfer  of  tbe  property 
or  tbe  maldng  of  sncb  a  contract  as  was  en- 
forceable." Referring  to  the  effect  of  the 
Burns  Case,  we  farther  said:  "If  Bucking- 
ham bad  been  ready,  able,  and  willing  to  have 
completed  tbe  sale,  or  If  tbe  contract  entered 
Into  between  him  and  the  defendant  could 
bave  been  enforced,  then  a  failure  to  com- 
plete tlie  sale  would  not  Iiave  deprived  tbe 
plaintiff  of  Ills  commission;  and  it  may  be 
tbat  SQch  would  be  tbe  case  though  Bucking- 
bam  was  not  willing  to  complete  the  sale  if 
the  situation  was  such  that  tbe  contract  could 
hare  been  enforced  as  against  him."  It  has 
■ometimea  been  held  that  in  an  action  by  a 
broker  for  hia  commissions  on  a  sale  which 
twB  not  been  consummated  by  an  actual  trans- 
fer of  title  or  property  It  will  be  presumed 
tbat  the  purchaser  produced  by  tbe  broker 
was  financially  able  to  complete  the  purchase. 
McFarland  v.  Lillard,  2  Ind.  App.  100,  28  N. 
Bl  229,  50  Am.  St  Rep.  234;  Qrosse  v.  Cooley, 
43  Mhm.  188,  4S  N.  W.  16.  But  the  rule  in 
this  state  and  In  most  states  is  otherwise,  and 
the  bnrden  is  upon  the  broker  to  show  that 
the  purchaser  whom  he  claims  to  bave  pro- 
duced was  able,  as  well  as  ready  and  willing, 
to  complete  the  purchase  upon  the  prescribed 
terms.  Dent  v.  Powell,  93  Iowa,  711,  61  N. 
W.  1043;  Iselln  t.  Griffith,  62  Iowa,  668,  18 
N.  W.  302.  This  rule  Is  based  upon  the 
thought  that  it  Is  a  part  of  the  broker's  im- 
plied undertaking  that  he  will  produce  a 
customer  of  tbe  requisite  financial  ability, 
and  npon  tbe  further  thought  that  the  broker 
ought  to  know  tbe  qualification  of  the  person 
whom  be  presents  to  bis  principal  and  with 
whom  he  asks  tbe  principal  to  deal.  Leahy 
V.  Hair,  33  III.  App.  461;  BuUer  v.  Baker.  17 
B.  I.  582,  23  Atl.  1019,  38  Am.  St  Rep.  897. 
In.  tbe  last-cited  case  the  court  states  the 
question  before  it  to  be  "whether  it  is  enough, 
to  entitle  a  broker  to  Ids  commission,  that  he 
has  produced  a  person  as  a  purchaser  who  is 
ready  and  willing  to  purchase  upon  the  sell- 
er's terms,  and  a  contract  has  been  entered 
into  to  tbat  effect  between  tbe  seller  and  the 
person  produced,  or  whether  It  must  also  ap- 
pear that  the  person  produced  is  of  sufliclent 
pecuniary  ability  to  make  tbe  purchase.  The 
plaintiff  contends  that  tbe  signing  of  the  re- 
ceipt setting  forth  the  terms  and  contract  of 


sale  was  an  acceptance  of  Bronson  as  a  pur- 
chaser, and  tbat  be  thereby  became  entitled 
to  his  commission,  bis  contract  liavlug  then 
be&a.  completed,  without  reference  to  Bron- 
son's  ability  to  perform  the  contract  of  pur- 
chase." As  will  be  seen,  this  is  precisely  the 
doctrine  of  the  instructions  given  in  the  pres- 
ent case  by  the  court  below,  and  for  the  cor- 
rectness of  which  the  appellee  now  argue.-!.  To 
the  proposition  thus  stated  tbe  Rhode  Island 
court  answers:  "We  do  not  assent  to  this  iw- 
sltlon.  The  production  of  a  person  as  a  pur- 
chaser was  an  implied  representation  by  the 
plaintiff  to  the  defendant  that  Bronson  was 
able  financially,  as  well  as  ready  and  willing, 
to  perform  the  contract  of  purchase."  Tbe 
same  opinion  quotes  approvingly  from  our 
own  decision  in  Iselln  v.  Griffith,  supra,  and 
notes  it  among  tbe  cases  holding  that  tbe  bur- 
den is  upon  the  broker  in  such  cases  to  al- 
lege and  prove  the  financial  ability  of  the  pur- 
chaser to  carry  out  his  contract  as  a  neces- 
sary basis  for  the  recovery  of  commissions. 
Speaking  to  tbe  precise  point  which  we  are 
now  considering  the  Maryland  court  says 
that:  "A  broker  employed  to  sell  real  estate 
must  produce  a  person  who  ultimately  be- 
comes a  purchaser  before*  he  is  entitled  to  his 
commissions.  It  is  not  sufficient  that  be 
should  enter  into  an  agreement  to  purchase, 
but  be  must  actually  purchase  by  complying 
with  tbe  terms  agi-eed  upon,  unless  his  fail- 
ure to  do  BO  is  occasioned  by  tbe  fault  of  the 
vendor."  Richards  v.  Jackson,  81  Md.  2.'>0,  1 
Am.  Rep-.  48;  Klmberly  v.  Henderson,  29  Md. 
512.  Tbe  recent  case  of  Marple  v.  Ives,  111 
Iowa,  603,  82  N.  W.  1017,  is  in  its  main  fea- 
tures very  similar  to  tbe  one  at  bar.  Marple, 
a  broker,  acting  for  Ives,  the  owner  of  a  stock 
of  goods,  negotiated  an  exchange  of  said 
stock  with  King  for  a  tract  of  land  and  a  pay- 
ment of  $800  in  cash  or  good  notes.  A  writ- 
ten ccmtract  (by  letter)  was  entered  into  be- 
tween Ives  and  King,  which  stipulated, 
among  other  conditions,  that  an  abstract 
should  be  furnished  shewing  the  title  to  the 
land  to  be  clear.  King  was  shown  to  be 
ready,  able,  and  willing  to  complete  the  pur- 
chase according  to  the  agreement  except  that 
be  did  not  furnish  or  offer  the  required  ab- 
stract of  title;  or  at  least  the  record  which 
was  before  us  In  the  appeal  did  not  disclose 
such  act  on  his  part  We  therefore  held  tbat 
no  showing  had  been  made  which  would  en- 
title tbe  broker  to  commissions. 

We  think  it  unnecessary  to  further  pursue 
tbe  discussion.  Enough  has  been  said  to  dem- 
onstrate that  under  our  prior  holdings  tbe 
trial  court  erred  in  instructing  the  Jury  that 
upon  tbe  making  of  tbe  written  contract  be- 
tween tbe  defendant  and  Phillips,  plaintiff 
t)ecame  entitled  to  commissions  as  a  matter 
of  law,  without  regard  to  the  fact  whether 
the  exchange  was  ever  consummated.  As 
bearing  upon  the  general  proposition,  and  sus- 
taining with  more  or  less  directness  the  con- 
clusion to  which  we  have  arrived,  see  Dor- 
rington  v.  Powell,  62  Neb.  440,  72  N.  W.  CS"; 
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Norman. T.  Reuther,  2S  Misc.  Rep.  163,  54  N. 
Y.  Supp.  152;  Parmly  v.  Head,  33  111.  App. 
134;  Zeidler  v.  Walker,  41  Mo.  App.  121;  C!on- 
dlct  V.  Cowdrey,  139  N.  T.  273,  34  N.  B.  781; 
Sullivan  V.  Mllllken,  113.  Fed.  93,  51  C.  C.  A. 
79;  Hammond  v.  Crawford,  66  Fed.  425,  14 
C.  C.  A.  109;  Beale  v.  Bard,  84  Law  T.  313; 
Coofe  V.  Forst  116  Ala.  395,  22  South.  540; 
Wooley  V.  Lowensteln,  83  Hun,  155,  31  N.  T. 
Rupp.  570;  Slemssen  v.  Horiian,  35  Neb.  802, 
53  N.  W.  1012;  Walsh  v.  Gay  (Sup.)  63  N.  T. 
Supp.  543;  De  Santos  t.  Taney,  13  La.  Ann. 
151;  Pratt  v.  Hotchklss,  10  111.  App.  603; 
Parmly  t.  Farrar  (111.)  48  N.  B.  693;  Rich- 
ards V.  Jackson.  31  Md.  250,  1  Am.  Rep.  49; 
Klmberly  v.  Henderson,  29  Md.  612. 

Other  questions  argued  are  such  as  are  not 
likely  to  arise  upon  a  retrial  of  the  case. 

For  the  reasons  we  hare  stated,  the  Judg- 
ment of  the  district  court  is  reversed. 


JASPER  OOUNTT  v.  SPARHAM. 
(Supreme  Court  of  Iowa.     Oct  27,  1904.) 

KJECTURNT— HOUESTKAD  —  NDISANCK  —  KAIN- 
TKNANCE  — INDICTrMENT — FINE— LIEN  —  CON- 
VKTANCE — ESTOPPEI^— STJB8KQUENT  ACQDISI  - 
TION  OF  rOBMEB  HOMESTEAD — EFFECT — QUIET- 
INO  TTTLB  —  DECBEE  —  HUSBAND  AND  WIFE — 
DEED— FAILUBK  OF  HUSBAND  TO  JOIN— DB- 
FEKSE — SPECIAL    FLEADINQ. 

1.  Under  the  direct  provisiona  of  the  statutes 
the  premises  on  which  a  nuisance  is  maintained 
are  subject  to  whatever  fine  may  be  Imposed  for 
the  maintenance  of  such  nuisance. 

2.  An  indictment  for  maintaining  a  nuisance 
need  not  specifically  describe  the  premises  to 
subject  them  to  a  Hen  for  the  amount  of  the 
fine  imposed  for  the  maintenance  of  such  nui- 
sance. 

S.  The  premises  on  whidi  a  nuisance  is  main- 
tained may  be  identified  by  evidence  aliunde, 
when  not  specifically  described  in  the  indictment 
for  the  maintenance  of  such  nuisance. 

4.  The  vendor  of  a  homestead  loses  the  right 
of  homestead  by  the  conveyance,  even  though 
the  title  be  again  acquired  by  such  vendor. 

5.  In  ejectment,  where  the  defense  is  that  the 
defendant  has  a  rieht  of  homestead,  but  the 
homestead  right  is  shown  to  have  been  defeated 
by  her  conveyance,  she  is  estopped  to  say  that 
the  conveyance  was  without  consideration  and 
void.  I 

6.  Where  the  owner  of  a  homestead  is  found 
guilty  of  maintaining  a  nuisance  thereon,  but 
conveys  the  property  before  enforcement  of  the 
fine,  to  which  the  property  in  siioh  fnsps  is 
ninde  subject  by  direct  statutory  provision,  the 
same  owner,  on  subsequently  acquiring  tiiUt  to 
the  property,  takes  it  subject  to  the  judgiuent, 
even  though  the  judgment  would  not  theretofore 
have  been  a  lien  on  the  property. 

7.  Where  the  title  to  property  is  quieted  with- 
out the  holder  of  a  judgment  lien  thereon  hav- 
ing been  made  a  party,  the  lien  is  not  affected 
by  the  decree. 

S.  A  decree  quieting  title  can  have  no  more 
force  and  effect  than  a  conveyance  of  the  same 
date. 

9.  In  ejectment  against  a  married  woman,  a 
defense,  based  on  the  invalidity  of  her  deed 
because  her  husband  did  not  join  therein,  is  not 
available  unless  specially  pleaded. 

Appeal  from'  District  Court,  Jaapex  Coun- 
ty;  W.  O.  Clements,  Judge. 

Suit  to  recover  the  possession  of  certain 
real  estate  for  which  plaintiff  holds  a  sher- 


iff's deed.  Defendant  pleaded  that  the  land 
was  her  homestead,  and  that  plaintiff's  judg- 
ment under  which  fbe  land  was  sold  was 
not  a  lien  thereon,  and  she  asked  that  her 
title  thereto  be  quieted.  Plaintiff,  In  r^ly, 
alleged  that  the  Judgiuent  under  w^ilch  the 
land  was  sold  was  for  a  fine  Imposed  against 
defendant  in  November  of  the  year  1890  for 
maintaining  a  liquor  nuisance  on  the  prem- 
ises in  controversy.  Plaintiff  further  alleged 
that  defendant  in  August,  1890,  conveyed  the 
premises  to  one  Dingman,  and  that  Dingman 
conveyed  the  same  to  Traeger  in  October  of 
the  year  1894,  and  that  various  other  con- 
veyances were  made,  the  last  being  of  date 
1896,  whereby  plaintiff  was  reinvested  with 
title  to  the  property.  These  matters  were 
not  only  denied  by  operation  of  law,  but  de- 
fendant also  alleged  that  the  conveyances 
made  by  and  to  her  referred  to  by  plaintiff 
were  without  consideration.  The  trial  court 
on  these  Issues  rendered  a  decree  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

E.  H.  Hurd,  for  appellant.  P.  H.  Cragen, 
E.  J.  Salmon,  and  Ryan,  Ryan  &  Ryan,  (or 
appellee. 

DEEMER,  a  J.  Defendant  originally  ac- 
quired title  to  the  projierty  in  April  of  the 
year  18S9,  and  she,  with  her  family,  moved 
into  the  same,  and  have  continued  to  occu- 
py it  ever  since.  On  November  12.  1890,  de- 
fendant was  convicted  of  the  crime  of  main- 
taining a  liquor  nuisance,  and  sentenced  to 
pay  a  fine,  which  is  the  judgment  on  whidi 
the  property  was  sold.  The  indictment  on 
which  the  conviction  was  based  did  not  spe- 
cifically describe  the  building,  but  referred 
generally  to  a  building  or  place  In  Jasper 
county  in  which  liquors  were  sold  contrary 
to  law.  The  evidence  shows,  however,  that 
the  nuisance  was  the  property  In  controversy. 
The  conveyances  pleaded  by  plaintiff  In  re- 
ply are  admitted,  but  defendant  says  that 
they  were  without  consideration,  and  she  re- 
lies also  upon  a  decree  rendered  in  a  suit  to 
which  Jasper  county  was  not  a  party  quiet- 
ing title  In  her.  It  Is  practically  conceded 
that  such  a  Judgment  as  was  entered  against 
defendant  to  a  lien  upon  a  homestead  in 
wliicb  the -nuisance  is  maintained,  provided 
the  property  is  described  in  the  indictmeut ; 
but  It  is  contended  that.  If  the  property  is 
not  so  described,  it  is  no  lien.  The  statutes 
expressly  make  the  premises  upon  which  a 
nuisance  is  maintained  subject  to  wliatever 
fine  may  be  Imposed,  and  under  previous 
holdings  It  Is  not  necessary  that  the  indict- 
ment should  specifically  describe  them.  Mc- 
Clure  V.  Branlff,  76  Iowa,  41,  39  N.  W.  171. 
And  we  have  also  held  that  the  premises 
may  l>e  identified  by  evidence  aliunde.  State 
V.  Manatt,  84  Iowa,  621,  61  N.  W.  73.  More- 
over, the  defendant,  by  the  conveyances  al- 
ready referred  to,  lost  her  right  of  home- 
stead, and  it  does  not  lie  in  her  mouth  to 
say  that  these  conveyances  were  void,  and 
without  consideration.     Butler  t.  Nelson,  72 
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Iowa,  783,  82  N.  W.  899.  In  acquiring  the 
title  8be  took  it  subject  to  plaintiff's  Judg- 
ment, even  though  it  would  not  theretofore 
bave  been  a  lien  upon  the  property.  The  de- 
cree obtained  by  defendant  to  which  Jasper 
county  was  not  a  party  was  not  binding  upon 
it,  and.  In  any  eY&at,  it  could  Iiare  no  more 
force  and  effect  than  a  conveyance  of  that 
date.  But  appellant  says  that  her  deed  fof 
tbe  homestead  was  void,  because  not  con- 
cnrred  In  by  her  husband.  We  doubt  if  she 
may  plead  this  aa  against  her  own  volun- 
tary  act  for  the  purpose  of  gaining  an  ad- 
vantage over  the  plaintiff.  But,  however 
this  may  be,  the  judgment  was  a  lien  upon 
tbe  property,  and,  as  the  sheriff's  sale  was 
regular  In  all  respects,  the  decree  giving 
plaintiff  possession  Is  correct  Moreover,  tbe 
defendant  did  not  plead  the  Invalidity  of  her 
deed  becanse  of  the  failure  of  her  husband 
to  Join  therein,  and  this  Issue  is  not  In  the 
cage. 
Tbe  Judgment  is  affirmed. 


TOMLIN  et  al.  t.  WOODS. 
(Supreme  Court  of  Iowa.     Oct  26,  1904) 

rOHEIOR    JXIDOICENTB  —  ACTIONS    ON— OEFENSK 
0»    LIMITATIONS — SUMMONS  —  STTrriCTENCY  — 

iBBE0Tn.ABrrne8  in  bbnditioii  ov  obioxnai.  I 

JUDGMENT— TRANSCBIPT— CiSTinCATE  —  BUF- 
HCIENOT. 

1.  The  fact  that  a  cause  of  action  sued  on 
Id  a  foreign  jurisdiction  was  barred  is  not  avail- 
able in  an  action  on  the  judgment  therein  ren- 
dered.- 

2.  A  aammons  in  an  action  before  a  justice 
tt  the  peace  in  a  foreign  jurisdiction  fixed  the 
time  of  defendant's  appearance  aa  follows: 
"Within  5  days  (exclusive  of  the  day  of  service) 
after  the  service  •  •  •  if  servea  within  the 
township  in  which  the  action  is  brought  or  if 
served  out  of  said  township  but  in  said  county 
within  10  days,  or  within  W  days  if  served  else- 
wliere."  Held,  tliat  the  summonB  was  at  most 
defective  only  as  to  the  statement  as  to  time, 
ao  that  the  question  of  its  sufficiency  could  not 
be  raised  in  an  Action  on  the  judgment  rendered 
against  defendant. 

a  Code  Civ.  Proe.  OaL  f  850,  provides  that, 
where  parties  served  with  process  in  an  action 
before  a  justice  appear,  the  justice  must  fix  a 
day  for  trial,  and  notify  the  parties  who  ap- 
pear. Section  871  provides  that,  if  a  defendant 
fails  to  appear  and  answer,  then  on  proof  of 
service  of  summons  and  on  evidence  the  court 
may  render  judgment  for  plaintiff.  Defendant 
Bued  in  a  jnstice's  court  was  duly  served,  and 
did  not  personally  appear,  but  an  attorney  ap- 
peared, and  the  justice  fixed  a  time  for  trial, 
giving  notice  to  defendant's  attorney,  and  on 
the  day  fixed  rendered  judgment  for  plaintiff. 
Held,  that  defendant  could  not  attack  the  judg- 
ment on  the  ground  that  the  attorney  bad  no 
aothority  to  appear,  for,  if  he  was  authorized, 
the  procedure  waa  in  accordance  with  the  stat- 
ute, and.  If  he  was  unauthorized,  defendant  was 
in  default  anthoriaing  a  judgment  without  de- 
lay. 

4.  Code  Civ.  Proc.  Cal.  i  850,  provides  that 
where  parties  are  served  with  process  before  a 
justice  and  appear,  the  justice  shall  set  a  day 
for  trial,  and  section  871  provides  that  «n  fail- 
are  of  defendant  to  appear  the  court  may  render 
or  default  Held,  that  where  defendant  la  serv- 
ed, bat  (alls  to  appear,  and  an  attorney  appears 
for  him,  and  the  court  sets  a  future  time  for 
trial,  the  (act  that  the  attorney  was  unauthor- 


ized, so  as  to  require  a  Judgment  for  plaintiff 
without  delay,  under  section  871,  such  unau- 
thorized appearance  was  a  safficient  excuse  for 
the  justice  in  delaving  the  entr^  of  judgment 
in  view  of  Code,  i  416,  providing  that  after 
jurisdiction  is  acquired,  the  justice  shall  have 
control  of  all  subsequent  proceedings. 

5.  The  failure  to  enter  judgment  on  the  re- 
turn day  in  an  action  lietore  a  justice  where 
defendant  fails  to  appear  is  a  mere  irregularity, 
not  going  to  the  jurisdiction  of  the  court. 

6.  A  transcript  of  a  judgment  of  a  justice  of 
the  peace  in  a  foreign  jurisdiction  Is  not  in- 
admissible because  it  has  no  revenue  stamp. 

7.  A  certificate  to  a  transcript  of  a  judgment 
of  a  justice  of  the  peace  in  a  foreign  jurisdic- 
tion recited  that  the  signer  was  a  justice,  and 
that  the  transcript  was  a  true  copy  of  the 
judgment  as  appeared  from  his  docket  The 
county  clerk  and  ex  officio  clerk  of  the  superior 
court  of  the  county  in  which  the  justice  re- 
sided certified  that  the  signer  of  the  certificate 
was  a  justice,  and  that  the  signature  was  genu- 
ine. Tiiis  was  signed  by  the  clerk  and  attested 
with  his  seal.  Beld  to  meet  the  requirements 
of  Code,  i  4046,  declaring  that  the  official  cer- 
tificate of  a  justice  to  any  judgment  supported 
by  the  official  certificate  of  the  clerk  of  a  court 
of  record  shall  be  sufficient  Rev.  St  D.  S.  i 
90fS  [U.  S.  Comp.  St  1901,  p.  677J,  not  pro- 
viding the  only  method  for  proving  foreign  judg- 
ments. 

8.  A  judgment  certified  by  a  justice  of  the 
peace  of  California  contained  the  title  of  the 
cause,  the  nature  of  the  complaint  the  appear- 
ances and  the  default  of  defendant,  the  fact 
that  notice  had  been  served  on  defendant  more 
than  five  days  preceding  the  time  fixed  for  trial, 
a  recital  of  the  facts  found  by  the  justice,  and 
a  judgment  in  due  form.  The  entry  did  not 
show  any  adjournments,  nor  give  the  date  of 
the  summons,  but  recited  an  appearance  by  de- 
fendant Held,  in  an  action  on  the  judgment 
that  the  judgment  certified  waa  sufficient. 

Appeal  from  District  Court  Van  Buren 
County;  Robert  Sloan,  Judge. 

Action  at  law  upon  a  judgment  rendered 
by  a  justice  of  tbe  peace  of  the  state  of  Cal- 
ifornia. Defendant  pleaded  the  statute  of 
limitations,  and  further  averred  that  no  no- 
tice of  the  action  before  the  justice  was  ever 
served  upon  him,  and  that  he  did  not  appear 
before  said  justice.  He  further  pleaded  that 
tbe  said  action  was  not  properly  commenced 
as  required  by  the  statutes  of  California; 
that  It  was  continued  and  postponed  con- 
trary to  the  statutes  of  that  state;  and  that 
no  notice  of  final  trial  or  hearing  was  given 
him.  On  the  issues  thus  joined  the  case 
went  to  trial  to  the  court,  a  Jury  being  waiv- 
ed, resulting  In  a  judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

Wherry  &  Walker,  for  appellant 

DBEMBR,  0.  J.  The  justice's  judgment 
purports  to  have  been  rendered  November 
26,  1000.  It  recites  that  due  and  legal  notice 
in  writing  had  been  given  the  defendant  and 
bis  attorney  of  record  more  than  five  days 
next  preceding  the  time  fixed  for  trial;  that 
the  defendant  did  not  appear;  and  that  tbe  ' 
court  proceeded  to  trial  on  the  complaint  of 
tbe  plaintiffs  and  tbe  answer  of  defendant, 
and,  after  hearing  the  proofs,  found  that  de- 
fendant was  Indebted  to  plaintiffs,  and  ren- 
dered Judgment  accordingly.  The  transcript 
is  pr(q;>erly  identified,   and  was  Introduced 
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in  evidence  npon  the  trial.  PlaintlffB  also 
Introduced  a  copy  of  the  original  sum- 
mons, with  return  of  service  Indorsed  there- 
on. This  return  shows  personal  service  on 
defendant  on  March  4,  1898,  according  to 
the  laws  of  the  state  of  California.  Tbla 
summons  required  defendant  to  appear  be- 
tore  the  justice  to  answer  the  complaint 
within  certain  periods  of  time  varying  from 
5  to  20  days,  depending  upon  the  residence 
of  the  defendant  It  appears  from  the  oral 
testimony  Introduced  that  defendant  was 
required  to  appear  within  10  days  from  March 
4,  1898,  excluding  the  day  of  service.  Plain- 
tiffs also  introduced  a  demurrer  to  the  com- 
plaint, purporting  to  have  been  filed  by  de- 
fendant March  8,  1898;  also  an  answer  filed 
October  15,  1900.  A  notice  of  the  time  of 
the  hearing  of  the  demurrer  is  also  In  the 
record  under'  date  of  September  27,  1900, 
service  of  which  was  admitted  by  one  Mur- 
phy, as  attorney  for  the  defendant,  under 
date  of  October  2,  1900.  A  letter  from  this 
attorney,  stating  that  he  should  try  to  have 
some  one  look  after  the  case  and  appear  for 
him,  was  also  Introduced.  The  notice  of  the 
bearing  of  the  demurrer  fixed  the  time  aa 
October  15,  1900,  at  10  o'clock  a.  m.  Rele- 
vant and  material  statutes  of  the  state  of 
California  were  introduced  by  both  parties, 
to  some  of  which  we  shall  hereafter  make 
reference..  Defendant  virtually  admits  the 
service  of  the  summons  on  March  4th,  but 
denies  the  receipt  of  any  other  notice.  He 
also  disputes  the  authority  of  Attorney  Mur- 
phy to  appear  for  him.  He  farther  testified 
that  he  lived  In  Iowa  from  April  24,  1900,  to 
some  time  in  July  of  the  year  1901.  It  fur- 
ther appears  that  after  overruling  the  de- 
murrer filed  to  the  complaint  the  Justice  gave 
Attorney  Murphy  notice  of  the  time  set  for 
the  hearing  and  trial  of  the  case  on  Novem- 
ber 2,  1900;  the  time  so  fixed  being  Novem- 
ber 26,  1900.  This  notice  was  by  letter  ad- 
dressed to  the  attorney,  and  a  copy  was  also 
mailed  to  the  defendant. 

There  is  no  doubt,  under  the  evidence,  that 
the  original  summons  was  properly  served 
upon  the  defendant;  but  under  the  evidence 
we  must  bold  that  Attorney  Murphy  had  no 
authority  to  appear  for  him.  However,  it 
was  the  conduct  of  Murphy  which  caused 
the  delay  in  taking  Judgment  for  more  than 
two  years.  These  being  the  facts.  It  suffl- 
dentiy  appears  that  defendant  was  served 
with  notice,  and  that  for  failure  to  appear 
within  the  required  time  plaintifts  In  that 
action  were  entitled  to  a  default  and  Judg- 
ment But  for  the  action  of  an  unauthorized 
attorney,  he  would  have  secured  it  at  the 
time  fixed  in  the  summons  for  defendant's 
-  appearance. 

The  material  statutes  (Code  Ov.  Proc.)  of 
the  state  of  Cnlifornia  read  as  follows: 

"Sec.  104.  A  justice's  court  may  be  held 
at  .nny  place  selected  by  the  Justice  holding 
the  snme,  in  the  township  for  which  he  is 
elected  or  appointed;   and  such  court  shall 


be  always  open  tat  the  transaction  of  busi- 
ness." 

"Sec.  832.  Actions  In  Justice's  court  must 
be  commenced,  and,  subject  to  the  right  to 
change  the  place  of  trial,  as  in  this  chapter 
provided,  must  be  tried:  •  •  •  (7)  When 
a  person  has  contracted  to  perform  an  obli- 
gation at  a  particular  place,  and  resides  in 
another  county,  township  or  city — In  the 
tovrnship  or  city  in  which  such  obllgntion 
is  to  be  performed,  or  In  which  he  resides; 
and  the  township  or  city  in  which  the  obliga- 
tion is  Incurred  shall  be  the  township  or  city 
in  which  It  Is  to  be  performed,  unless  there 
is  a  special  contract  to  the  contrary.  (8) 
When  the  parties  voluntarily  appear  and 
plead  without  summons — In  any  township  or 
city  in  the  state." 

"Sec.  832,  subsec.  1.  If  there  be  no  jus- 
tice's court  for  the  township  or  city  in  which 
the  defendant  resides — in  any  city  or  town- 
ship of  the  county  in  wliich  he  resides.  (2) 
When  two  or  more  persons  are  Jointly  and 
severally  bound,  in  any  debt  or  contract  or 
otherwise  JolnfSy  liable  in  the  same  action, 
and  reside  in  different  townships  or  differ- 
ent cities  of  the  same  county;  or  in  different 
counties,  in  the  township  or  city  in  which 
any  of  the  persons  liable  may  reside." 

"Sec.  839.  An  action  in  Justice's  court  ia 
commenced  by  filing  a  complaint" 

Section  840  provides  that  the  Justice  must 
indorse  on  the  complaint  the  time  of  filing, 
and  that  at  any  time  within  one  year  there- 
after plaintiff  may  have  a  summons  issue. 

Section  847  provides  for  the  Issuance  of 
alias  summons,  as  demanded  by  plaintiff, 
within  one  year. 

Section  849  provides  that  the  summons 
may  be  served  by  a  constable  of  any  county 
of  the  state,  or  by  any  male  resident  over 
the  age  of  18  years,  not  a  party  to  the  suit; 
within  the  county  in  which  suit  is  brought 

Section  411  provides  that,  the  summons 
shall  be  served  by  delivering  a  copy  to  the 
defendant  personally. 

"Sec.  416.  From  the  time  of  the  service  of 
the  summons  and  a  copy  of  the  complaint  in 
a  civil  action,  where  service  of  a  copy  of  the 
complaint  is  required,  or  of  the  completion 
of  the  publication  when  service  by  publica- 
tion is  ordered,  the  court  Is  deemed  to  have 
acquired  Jurisdiction  of  the  parties,  and  to 
have  control  of  all  the  subsequent  proceed- 
ings. The  voluntary  appearance  of  the  de- 
fendant is  equivalent  to  personal  service  of 
the  summons  and  copy  of  the  complaint  upon 
him." 

"Sec.  434.  If  no  objection  be  taken,  either 
by  demurrer  or  answer,  the  defendant  muat 
be  deemed  to  have  waived  the  same,  except- 
ing only  the  objection  to  the  jurisdiction  of 
the  court,  and  the  objection  that,  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action." 

"Sec.  850.  When  all  the  parties  served  with 
process  shall  have  appeared,  or  some  of  them 
have  appeared,  and  the  remaining  defend- 
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anta  have  made  default  the  Jnstlce  moat  fix 
a  day  for  the  trial  of  said  cause,  and  notify 
tbe  plaintiff  and  defendants  wbo  have  ap- 
peared, thereof.  Tbe  parties  are  entitled  to 
one  hour  in  which  to  appear  after  the  time 
fixed  In  the  said  notice,  but  are  not  bound 
to  remain  longer  than  that  time,  unleaa  both 
parties  have  appeared,  and  the  Justice,  being 
present  la  engaged  in  the  trial  of  another 
cause."  . 

"See.  871.  If  the  defendant  fall  to  appear, 
and  to  answer  or  demur  within  the  time  spe- 
cified in  the  anmmons,  then,  upon  proof  of 
service  of  summons,  the  following  proceed- 
ings must  be  had:  (1)  If  the  action  is  based 
upon  a  contract,  and  la  for  tbe  recovery  of 
money  or  damages  only,  the  court  must  ren- 
der ]ndgment  in  faVor  of  plaintiff  for  tbe 
sum  specified  in  the  summons;  (2)  in  all  other 
actions  the  court  must  hear  the  evidence  of- 
fered by  plaintiff,  and  must  tender  Judgment 
in  hla  favor  for  such  sum  (not  exceeding  the 
amount  stated  in  the  summons)  as  appears 
by  Buch  evidence  to  be  just 

"Bee.  872.  In  the  following  cases  the  same 
proceedings  must  be  had,  and  Judgment  be 
rendered  in  like  manner,  as  if  the  defendant 
bad  tailed  to  appear  and  answer  or  demur: 
(1)  If  the  complaint  has  been  amended,  and 
the  defendant  falls  to  answer  it  as  amended, 
within  the  time  allowed  by  the  court;  (2)  if 
tbe  demurrer  to  the  complaint  is  overruled, 
and  the  defendant  falls  to  answer  at  once; 
(3)  if  the  demurrer  to  the  aoswer  is  sus- 
tained, and  the  defendant  falls  to  amend  tbe 
answer  within  the  time  allowed  by  tbe  court" 

"Sec.  1012.  Service  by  mail  may  be  made, 
where  the  person  making  the  service,  and 
the  person  on  whom  it  is  to  be  made,  reside 
or  have  their  offices  in  ditterent  places,  be- 
tween which  there  la  a  regular  communica- 
tion by  mall. 

"Sec.  1013.  In  case  of  service  by  mall,  the. 
notice  or  other  paper  must  be  deposited  In 
the  postofflce,  addressed  to  the  person  on 
whom  it  is  to  be  served,  at  his  office  or  place 
of  residence,  and  the  postage  paid.  The  serv- 
ice is  complete  at  the  time  of  the  deposit, 
but  if  within  a  given  number  of  days  after 
such  service  a  right  may  be  exercised,  or  an 
act  is  to  be  done  by  the  adverse  party,  tbe 
time  within  which  such  right  may  be  exer- 
cised or  act  be  done  is  extended  to  one  day 
fnr  every  twenty  five  miles  distance  between 
tile  place  of  deposit  and  the  place  of  address, 
such  extension  however  not  to  exceed  nine 
days  in  all. 

"Sec.  1014.  A  defendant  appears  in  an  ac- 
tion when  be  answers,  demurs  or  gives  the 
plaintiff  written  notice  of  his  appearance,  or 
when  an  attorney  gives  notice  of  an  appear- 
ance for  him.  After  appearance  a  defend- 
ant or  his  attorney  Is  entitled  to  notice  of 
all  subsequent  proceedings  of  which  notice 
is  required  to  be  given.  But  where  a  defend- 
ant has  not  appeared,  service  of  notice  of  pa- 
pers need  not  be  made  upon  him  unless  he 
is  imprisoned  for  want  of  balL" 


"Sec.  873.  Unless  postponed  as  provided  in 
this  chapter,  or  unless  transferred  to  anoth- 
er coihrt  the  trial  of  the  action  must  com- 
mence at  the  expiration  of  one  hour  from  the 
time  specified  In  the  notice  mentioned  In  sec- 
tion 850,  and  the  trial  must  be  continued, 
without  adjournment  for  more  than  twenty 
four  hours  at  any  one  time,  until  all  the  Is- 
sues therein  are  disposed  of. 

"Sec.  874.  The  court  may,  of  Its  own  mo- 
tion, postpone  the  trial :  (1)  For  not  exceed- 
ing one  day,  If,  at  the  time  fixed  by  law  or 
by  an  order  of  the  court  for  trial,  the  court 
is  engaged  in  tbe  trial  of  anotber  actloir.  (2) 
For  not  exceeding  two  days.  If  by  an  amend- 
ment of  the  pleadings,  or  the  allowance  of 
time  to  make  auch  amendment  or  to  plead, 
a  postponement  is  rendered  necessary.  (3) 
For  not  exceeding  three  days,  if  the  trial  Is 
upon  Issues  of  fact  and  a  Jury  has  been  de- 
manded. 

"Sec.  875.  The  court  may  by  consent  of  the 
parties  given  in  writing  or  in  open  court, 
postpone  the  trial  to  a  time  agreed  upon  by 
the  parties. 

"See.  876.  The  trial  may  be  postponed  up- 
on the  application  of  either  party,  for  a  pe- 
riod not  exceeding  four  months. 

"Sec.  877.  No  adjournment  must  unless  by 
consent  of  parties,  be  granted  for  a  period 
longer  than  ten  days,  upon  the  application 
of  either  party,  except  upon  condition  that 
snch  party  file  an  undertaking,  in  an  amount 
fixed  by  the  Justice,  with  two  sureties,  to  be 
approved  by  the  Justice,  to  the  effect  that* 
they  will  pay  to  the  opposite  party  tbe 
amount  of  any  Judgment  which  may  be  re- 
covered against  the  party  applying,  not  ex- 
ceeding the  sum  specified  la  the  undertak- 
ing." 

Other  sections  with  reference  to  what  a 
Justice's  docket  should  contain  provide,  in 
substance,  that  it  shall  show  the  title  of  tlie 
action,  the  object  thereof,  and.  If  for  money, 
the  amount  thereof;  the  date  of  the  sum- 
mons and  the  time  of  Its  return;  the  time 
of  appearance,  or  of  nonappearance  If  de- 
fault be  made;  a  minute  of  the  pleadings, 
and,  if  in  writing,  referred  to  them ;  ^very 
adjournment  stating  on  whose  application 
and  to  what  time ;  and  the  Judgment  of  the 
court  specifying  costs,  and  the  time  when 
rendered. 

"Sec.  912.  The  several  particulars  of  the 
last  section  specified  must  be  entered  under 
the  title  of  the  action  to  which  they  relate, 
and  (unless  otherwise  in  this  title  provided) 
at  the  time  when  they  occur.  Such  entries 
In  a  Justice's  docket,  or  a  transcript  thereof, 
certified  by  the  Justice,  or  his  successor  in 
office  are  prima  facie  evidence  of  the  facts 
80  stated." 

In  view  of  the  many  daima  made  by  the 
defendant  it  has  seemed  necesssary  to  repro- 
duce these  statutes  at  the  expense  of  time 
and  paper,  in  order  that  the  issues  may  be 
properly  determined,  and,  when  decided,  un- 
derstood by  the  profession.     We  shall  give 
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no  attention  to  the  plea  that  tbe  action  1> 
barred  by  tbe  statute  of  limitations.  Thla 
action  la  upon  a  foreign  Judgment  rendered 
in  tbe  year  1000,  and,  of  course,  is  not  bar- 
red. If  the  note  on  which  the  action  was 
brought  In  Justice's  court  was  barred  by  the 
statute,  that  was  a  defense  which  defendant 
ahould  hsT*  pleaded  in  that  action,  and  It 
cannot  be  made  availing  here. 

2.  The  next  issue  presented  by  the  answer 
Is  that  no  notice  was  ever  served  upon  the 
defendant  of  the  suit  before  the  Justice.  We 
have  no  doubt  that  such  a  notice  was  person- 
ally served  by  the  delivery  of  a  copy  of  the 
summons,  to  which  was  attached  a  copy  of 
the  complaint,  to  the  defendant  personally. 
The  great  preponderance  of  the  testimony  is 
to  this  effect  That  service  was  on  the  date 
above  stated. 

3.  Complaint  is  made  that  tbe  action  be- 
fore the  Jnstlce  was  continued  and  postponed 
contrary  to  the  statutes  of  California ;  that 
no  notice  of  final  trial  and  hearing  was  ever 
served  on  defendant  as  required  by  law; 
that  defendant  made  no  appearance  to  that 
action;  and  that  the  transcript  of  the  rec- 
ord of  the  Judgment  does  not  show  the  things 
required  by  law,  and  that  the  entire  pro- 
ceedings were  and  are  void.  Many  of  these 
issues  were  bare  conclusions  of  the  pleader, 
but,  as  no  objection  was  made  thereto  in 
tbe  trial  court,  we  shall  consider  such  as  ap- 
pear to  have  been  treated  as  in  Issne  by  tbe 
lower  court    The  rulings  on  evidence  fur- 

lUlsh  the  basis  of  other  complaints,  some  of 
which  will  be  noticed  during  the  course  of 
this  opinion.  The  sufficiency  of  the  summons 
is  challenged  for  the  reason  that  no  time  or 
place  was  fixed  therein  for  defendant's  ap- 
pearance. Tbe  place  was  definitely  fixed, 
and  the  time  was  thus  stated :  "Within  five 
days  (exclusive  of  the  day  of  service)  after 
the  service  on  yon  of  this  summons,  If  served 
within  tbe  township  in  which  this  action  is 
brought;  or,  if  served  out  of  said  township, 
bnt  in  said  county,  within  ten  days ;  or  with- 
in twenty  days  if  served  elsewhere."  Tills 
Is  said  to  be  insufficient,  in  that  it  amounted 
to  no  notice.  If  this  be  true,  then  tbe  jus- 
tice bad  no  jurisdiction.  But,  if  the  notice 
be  defective  merely,  then  the  question  can- 
not be  raised  in  this  case.  We  think  the  no- 
tice was  sufficient  Deideshelmer  v.  Brown, 
8  Cal.  339 ;  Ralph  v.  Lomer,  8  Wash.  St  401, 
28  Pac.  760;  Wideman  v.  Prultt  62  S.  C 
84,  29  S.  E.  405;  Gould  v.  Johnston,  24  Minn. 
188.  But,  in  any  event  the  notice  was  de- 
fective only,  rather  than  void.  Decatur  Co. 
V.  Clements,  18  Iowa,  686;  Comet  C.  v. 
Frost  15  Colo.  310,  26  Pac.  606;  Farmers' 
Co.  V.  Hlghsmith,  44  Iowa,  330;  Woodbury 
V.  McOuire,  42  Iowa,  342;  BalUnger  v.  Tar- 
beil,  16'  Iowa,  491,  85  Am.  Dec.  527.  There 
was  an  appearance  to  the  action  before  the 
justice.  Which  we  must  hold,  in  view  of  the 
record,  was  unauthorized.  But  if  it  had 
been  authorized,  the  provisions  of  the  Cali- 
fornia Code  with  reference  to  the  hearing  of 


tbe  demnrrer  and  of  tbe  filing  of  tbe  answer 

and  of  the  time  set  for  trial  were  complied 
wltlL  This  last  was  given  November  2,  1900. 
and  the  trial  was  set  for  November  26tb. 
We  are  also  satisfied  that  tbe  Justice  mailed 
this  notice  to  the  defendant  although  it  ap- 
pears that  at  that  time  defendant  was  liv- 
ing In  Iowa.  But  the  statutory  provision  as 
to  notice  by  mail  was  complied  with. 

4.  Defendant  says  that  the  attorney  had  no 
authority  to  appear,  and  also  says'  that  be 
had  no  notice  of  the  postrionement  in  any 
event  If  this  attorney  bad  no  authority  to 
appear,  and  there  was  no  appearance  for  any 
one,  then  defendant  was  in  default  and  be 
was  not  entitled  to  a  subsequent  notice. 
Woodward  v.  Willard,  33  Iowa,  642.  If  be 
bad  authority  to  appear,  then  due  notice  was 
given  him.  But  for  the  appearance  of  this 
unauthorized  attorney,  the  justice  would  un- 
doubtedly have  entered  judgment  by  default 
But  there  being  an  appearance,  notice  was 
required  under  the  California  statute,  and 
thla  was  given.  This  was  a  notice  of  the  time 
set  for  the  hearing  of  the  demurrer  and  of 
the  time  fixed  for  trial.  The  demurrer  was 
overruled,  and  an  answer  was  filed,  and  no- 
tice of  trial  duly  givea  Let  us  say  that  all 
was  without  authority.  May  the  defendant 
complain,  he  confessedly  being  in  default? 
We  think  not  See  the  Woodward  Case,  su- 
pra. Unless  the  attorney  was  authorized  to 
appear,  defendant  was  not  entitled  to  further 
notice.  If  authorized,  it  was  properly  given. 
So  that  tbe  only  question  left  in  this  connec- 
tion is  the  failure  of  the  Justice  to  render 
Judgment  against  defendant  at  the  time  plain- 
tllFs  were  entitled  thereto  under  the  original 
summons,  as  provided  in  one  of  the  statutes 
quoted  with  reference  to  when  Judgment 
should  be  rendered.  Supi)osing  that  the  at- 
torney had  authority  to  appear,  the  justice 
followed  the  statutory  proceedings  with  ref- 
'erence  to  subsequent  notices,  and  for  tliat 
reason  failed  to  enter  Judgment  when  plain- 
tiffs were  entitled  thereto.  Does  this  vitiate 
tbe  Judgment  in  view  of  section  912  of  the 
California  Code?  We  think  not  Indeed,  the 
Supreme  Court  of  California  has  so  held. 
Lynch  V.  Kelly,  41  Cal.  232.  See,  also,  Matth- 
ews V.  Houghton,  11  Me.  377;  Fish  v.  Emer- 
son, 44  N.  T.  377.  There  is  sufficient  excuse 
for  the  delay,  and  defendant  is  in  no  position 
to  take  advantage  of  it  This  thought  is  em- 
phasized when  we  consider  section  416  of  tbe 
California  Code,  giving  a  Justice  Jurisdiction 
and  control  of  all  subsequent  proceedings 
after  service  of  summons.  The  justice  who 
rendered  tbe  Judgment  in  this  case  was  tbe 
same  one  who  Issued  tbe  original  summons 
and  filed  the  complaint  In  any  event  failure 
to  enter  judgment  upon  return  day  is  ■  mere 
irregularity,  which  does  not  go  to  the  juris- 
diction of  tbe  court  Helnlen  v.  Phillips,  88 
Cal.  659,  26  Pac  366;  Morrow  v.  Weed,  4 
Iowa,  88,  66  Am.  Dec.  122;  Burchett  v.  Ca»- 
ady,  18  Iowa,  342;  Freeman  on  Judgments,  | 
135.    Finding,  in  accord  with  defendant's  con- 
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tention,  tliat  the  attorney  Mnrphy  bad  no  an- 
tborlty  to  appear,  notice  to  bim  waa  not  es- 
sential, and  we  nttsc  to  it  simply  to  ahow  tlie 
excose  which  the  Justice  bad  for  deferring  the 
entry  of  judgment 

5.  It  is  said  that  tjie  transcript  of  the  Judg- 
ment was  not  admissible  because  it  bore  no 
revenue  stamp.  This  was  not  in  itself  suffi- 
cient to  Justify  the  sustaining  of  an  objection 
tliereto. 

6.  Further,  it  is  said  that  it  is  not  properly 
attested.  The  certificate  to  the  transcript  re- 
cites that  the  signer  Is  a  Justice  of  the  peace, 
and  that  the  transcript  is  a  full,  true,  and 
correct  copy  of  the  Judgment  rendered  in  the 
action  entitled  as  above  as  to  defendant  Wil- 
liam V.  Wood,  as  the  same  appears  from  the 
original  judgment  In  his  docket,  and  the 
whole  thereof.  The  county  clerk  of  the  coun- 
ty In  which  the  justice  resided  and  was  act- 
ing and  ex  officio  clerk  of  the  superior  court 
certified  that  Keller,  who  signed  the  certif- 
icate, was  a  Justice  of  a  certain  township 
and  county  In  the  state,  duly  elected  and 
qualified,  and  that  the  signature  attached  to 
his  certificate  was  his  genuine  signature. 
This  was  signed  by  the  clerk  and  attested 
with  his  seal.  This  plainly  meets  the  regolre- 
menta  of  section  4646  of  the  Ck>de,  and  is  suf- 
ficient Section  005  of  the  Revised  Statutes 
of  the  United  States  [U.  S.  Comp.  St  1901,  p. 
677]  does  not  provide  the  only  method  for 
proving  Judgments  or  other  records  of  foreign 
states.  Petty  v.  Hayden,  116  Iowa,  212,  88 
N.  W.  339. 

7.  Lastly,  it  is  argued  that  the  Judgment  so 
certified  Is  Insufficient  in  that  It  does  not 
conform  to  the  requirements  of  the  California 
statutes  as  to  what  should  be  included  there- 
in. It  does  contain  the  title  of  the  case,  the 
nature  of  the  complaint  referring  to  It  the 
api)earance8  and  the  default  of  the  defend- 
ant, the  fact  that  notice  in  writing  had  been 
duly  served  upon  defendant  and  his  attorney 
more  than  five  days  next  preceding  Novem- 
ber 26, 1900,  of  the  time  fixed  for  trial,  a  reci- 
tation of  the  facts  found  by  the  justice,  and 
a  Judgment  In  due  form.  The  entry  does  not 
recite  any  adjournments.  It  does  not  give 
the  exact  date  of  the  summons,  nor  the  time 
of  its  return,  but  says  that  due  and  legal 
notice  of  the  time  of  trial  was  given.  It  also 
recites  an  appearance  by  the  defendant  Are 
these  defects  fatal?  CnJer  the  decisions  in 
this  state  that  question  must  be  answered  In 
the  negative.  A  statute  similar  to  the  one  in 
California  was  held  directory  In  Bridges  v. 
Arnold,  37  Iowa,  221,  and  Houston  v.  Wal- 
cott  1  Iowa,  86.  It  Is  not  the  entry  of  the 
return  of  notice  which  confers  jurisdiction, 
bnt  it  Is  the  fact  of  service  that  gives  It 
Newcomb  v.  Dewey,  27  Iowa,  881. 

Some  other  defects  in  the  transcript  are 
complained  of,  but  none  of  them  go  directly 
to  the  jurisdiction  of  the  Justice.  The  Jus- 
tice acquired  jurisdiction  by  the  service  of 
gmnmons  upon  the  defendant  The  attorney's 
appearance  was  nnaathorlzed;  ben?e  no  trial 


notice  was  necessary.  The  statute  requiring 
Immediate  entry  of  judgment  was  directory, 
and  under  the  California  statute  the  Justice 
had  control  of  all  subsequent  proceedings  in 
the  case.  As  defendant  was  in  default  for 
want  of  appearance  and  answer,  the  justice 
had  jurisdiction  over  him,  and  all  subsequent 
proceedings  were  mere  irregularities,  which 
did  not  defeat  the  justice's  jurisdiction.  See 
Morrow  V.  Weed,  4  Iowa,  77,  66  Am.  Dec.  122. 
The  judgment  appears  to  be  correct,  and  It 
la  affirmed. 


WILLIAMS  et  aL  v.  BALLINGER  et  al. 
(Supreme  Court  of  Iowa.     Oct  26,  1904.) 

IMJUNCTION— ACTION    OK    BOWnS  —  PBlTrlOW — 
BUFFIGIEROY— AMOnirr  OF  BEOOVBBT. 

1.  Though  a  petition  in  an  action  on  an  in- 
junction bond  does  not  state  that  the  injnnctiOD 
was  wrongfully  issued,  it  is  snffident  when  it 
pleads  facts  showing  that  fact 

2.  In  an  action  on  an  injunction  bond  the  oon- 
feseion  of  the  motion  to  dissolve  the  temporary 
injunction,  Its  dissolution  on  motion  of  plain- 
tiff in  the  main  suit,  and  the  voluntary  dis- 
missal of  the  main  suit,  prima  facie  prove  that 
the  injunction  was  wrongfully  issued. 

3.  A  petition  in  an  action  on  an  injanctlon 
bond,  which  allpged  that  plaintiff  had  not  been 
paid  the  datnages  sustained  by  the  wrongful  is- 
suance of  the  injunction :  that  be  made  a  num- 
ber of  trips  to  the  county  seat  to  look  aftei 
the  case,  and  was  put  to  expense  in  so  doing; 
that  he  moved   for  the  dissolution   of  the  in- 

I  junction,   which  was  confessed ;    that  the  case 
:  was  set  for  trial ;    that  he  was  put  to  expense 
I  in  attending  the  trial ;    and  that  he  was  dam- 
I  aged  in  certain  sums  for  attorneys'   fees,   for 
loss  of  time,  etc — sufficiently  showed  that  plain- 
:  tiff  had  tieen   pat  to  necessary  costs   and  ex- 
pense in  prociirmg  the  dissolution  of  the  injunc- 
tion as  against  a  motion  in  arrest  of  judgment 

4.  Only  necessary  costs  and  expenses  incurred 
in  procuring  the  dissolution  of  an  injunction, 
when  injunction  is  the  only  remedy  souglit,  are 
recoverable  in  an  action  on  the  Injunction  bond. 

5.  The  defect  in  a  petition  pleading  evidence 
rather  than  ultimate  conclusions  is  not  a  ground 
for  arrest  of  judgment 

6.  A  petition  in  an  action  on  an  injunction 
bond,  which  alleged  that  plaintiff  had  a  right 
to  move  a  bailding,  that  he  was  wrongfully  en- 
joined from  so  doing,  and  that  he  suffered  dam- 
ages on  account  thereof,  is  sufficient  to  entitle 
bim  to  the  damages  sustained  by  reason  of  the 
wrongful  issuance  of  the  injunction,  it  being 
unnecessary  to  allege  the  nature  and  extent  of 
plaintiffs'  right  in  the  building. 

Appeal  from  District  Court  Mahaska 
County;    W.  G.  Clements,  Judge. 

Action  at  law  upon  an  injunction  bond  giv- 
en In  a  suit  wherein  defendant  L.  P.  Ballin- 
ger  was  plaintiff  and  these  plaintiffs  were 
defendants.  The  damages  sought  to  be  re- 
covered are  loss  of  time,  expense  In  attend- 
ing trial,  loss  of  use  of  property,  attorney's 
fees,  etc.  Defendants'  defense  Is  practically 
a  general  denial.  The  case  was  tried  to  the 
court  without  a  Jury,  and  upon  an  intima- 
tion from  the  trial  judge  that  he  should  find 
for  plaintiffs,  defendants  filed  a  motion  In  ar- 
rest of  Judgment,  which  motion  was  submit- 
ted, and  by  the  court  overruled.    Thereupon 

1  4.  8m  Injunction,  voL  17,  Cent  Dig.  ((  6M,  »7. 
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the  jndgtnent  waa  rendered  for  plalntlflB, 
and  defendants  appeal.    Affirmed. 

Carrer  &  Wooater,  for  appellants.  Frank 
T.  Nasli  and  B.  W.  Preaton,  for  appellees. 

DEEMEH,  C.  J.  The  points  made  on  ttala 
appeal  relate  to  the  correctness  of  the  court's 
ruling  on  the  motion  in  arrest  and  of  the 
judgment  for  attorney's  fees  and  expenses  in 
defending  against  the  injunction  suit  Claim 
Is  now  made  that  the  petition  does  not  state 
a  cause  of  action,  and  that  under  the  allega- 
tions thereof  plaintiffs  were  not  entitled  to 
any  relief.  The  petition  recites  the  bring- 
ing of  the  original  action  and  the  giving  of 
an  injunction  bond  conditioned  to  pay  all 
damages  which  might  be  adjudged  against 
L.  P.  Balllnger  by  reason  of  the  wrongful  is- 
■nance  of  the  injunction.  It  farther  recites 
that  defendants  have  not  paid  all  the  dam- 
ages sustained  by  plalntiflts  by  reason  of  the 
wrongful  Issuance  of  the  injunction;  that 
after  the  filing  of  the  bond  a  temporary  writ 
of  Injunction  issued,  restraining  plaintiffs 
herein  from  moving  a  bladcsmlth  shop  from 
a  certain  lot,  which  continued  in  force  for 
two  months ;  that  after  the  issuance  of  the 
writ  plaintiffs  herein  filed  a  motion  to  dis- 
solve it,  which  motion  defendants  herein  con- 
fessed, and  the  Injunction  was  dissolved; 
that  the  main  cause  was  thereafter  set  for 
trial  a  number  of  times,  and  plaintiffs  here- 
in made  a  number  of  trips  to  look  after  the 
case,  and  were  put  to  expense  In  procuring 
nflidavits  and  preparing  for  the  trial  of  the 
Injunction  suit;  that  at  the  time  and  just 
before  tbe  dissolution  of  the  injunction  plain- 
tiffs herein  endeavored  to  get  the  case  for 
hearing,  and  to  get  the  court  to  rule  on  the 
motion  to  dissolve,  and  to  say  that  they  had 
a  right  to  remove  the  building  referred  to  in 
the  Injunction.  They  further  stated  that  at 
the  time  the  injunction  Issued  plaintiffs  had 
commenced  to  move  the  building,  had  em- 
ployed a  person  with  a  steam  engine  to  movB 
It,  and  that  at  the  time  of  the  Issuance  of 
the  writ  tbe  building  was  in  no  condition  for 
use,  and  that  they  lost  the  use  of  the  shop 
for  two  months,  and  that  the  same  was 
worth  $10  per  month;  that  after  the  disso- 
lution of  the  temporary  writ,  and  on  or  about 
February  13,  1902,  plaintiffs  In  that  case  and 
defendants  In  this  dismissed  the  injunction 
case,  and  that  plaintiffs,  by  reason  of  the 
premises,  have  sustained  damages  by  reason 
of  attorney's  fees  for  which  they  became  re- 
sponsible, for  service  in  preparing  tbe  mo- 
tion to  dissolve,  and  for  looking  after  and 
preparing  the  case  after  tbe  dlssoluticm  of 
the  Injunction,  for  lumber  for  temporary 
shop,  for  engine  to  remove  the  building,  and 
for  loss  of  time  and  expenses  In  attending 
court  The  judgment  was  for  |36,  which 
was  made  up  of  |30  for  attorney's  fees,  |2.60 
for  use  pf  engine,  and  4^-50  for  other  ex- 
penses. 

It  Is  argued  that  plaintiffs'  petition  does 


not  state  a  cause  of  action  in  that:  (1)  It 
does  not  recite  that  tbe  injunction  was  wrong- 
fully sued  out  (2)  Does  not  allege  that  at- 
torney's services  were  necessary,  and  were 
of  value.  (3)  No  allegation  that  the  use  of 
the  engine  was  necessary,  or  that  it  was 
worth  the  amount  claimed.  (4)  No  allega- 
tion that  It  was  necessary  for  plaintiffs  to 
go  to  any  expense  to  secure  the  dissolution 
of  the  Injunction,  or  that  the  expenses  were 
necessary,  or  the  charges  reasonable.  (5)  No 
allegations  that  plaintiffs  owned  the  build- 
ing, or  had  any  Interest  in  It,  or  bad  any 
right  to  remove  it  from  the  lot  It  will  t>e 
observed  from  the  statement  as  to  the  alle- 
gations of  tbe  petition  that  plaintiffs  therein 
state  that  defendants  have  not  paid  the  plain- 
tiffs the  damages  th^  sustained  by  reason 
of  the  wrongful  Issuance  of  tbe  injunction. 
They  then  proceed  with  a  recitation  of  the 
facts  as  to  tbe  Issuance  of  the  writ,  the 
preparation  of  a  motion  to. dissolve,  the  con- 
fession of  the  defendants  herein,  and  tbe 
dissolution  of  the  injunction,  and  the  final 
dismissal  of  the  main  case.  Ordinarily,  there 
must  of  course,  be  a  statement  that  the  In- 
junction was  wrongfully  Issued.  But  If  the- 
facts  pleaded  show  that  fact  this  is  all  that 
is  necessary.  The  confession  of  the  motion 
to  dissolve  the  temporary  writ  of  injunction. 
Its  dissolution  upon  motion  of  plaintiffs  in 
the  main  suit,  and  the  Toluntery  dismissal 
of  the  main  suit  surely  make  out  a  prima 
facie  case,  at  least,  of  the  wrongful  issu- 
ance of  the  Injunction.  Shenandoah  Bank 
V.  Read,  86  Iowa,  136,  63  N.  W.  96;  Swan  v. 
Timmons,  81  Ind.  243;  Mitchell  v.  SulliTan, 
80  Kan.  232,  1  Pac.  618;  Apollinaris  Co.  r. 
Venable,  136  N.  T.  46,  32  N.  H.  655.  Towle 
y.  Leacox,  59  Iowa,  42,  12  N.  W.  764  is  not 
in  point,  for  there  the  dismissal  was  by  stip- 
ulation, and  there  was  no  showing  as  to 
what  the  stipulation  was.  There  Is  no  di- 
rect averment  that  the  services  of  tbe  at- 
torney were  necessary,  or  as  to  the  value 
thereof;  no  direct  statement  that  use  of 
the  engine  was  necessary,  or  that  It  was 
worth  the  amount  claimed;  and  no  allegation 
that  It  was  necessary  for  plaintiffs  to  go  to 
any  expense  or  that  the  expenses  were  rea- 
sonably worth  the  amount  sued  for.  There 
was  a  statement  that  plaintiffs  had  not  been 
paid  the  damages  sustained  by  them  by  rea- 
son of  the  wrongful  issuance  of  the  writ; 
that  they  lived  a  number  of  miles  from  the 
county  seat  and  that  they  made  a  number 
of  trips  thereto  to  look  after  the  case,  and 
w^e  put  to  expense  in  so  doing;  that  tbey 
filed  a  motion  to  dissolve  the  Injunction, 
which  was  confessed;  and  that  thereafter 
the  case  was  set  for  trial  a  number  of  times, 
and  that  they  went  to  tbe  county  seat  to 
attend  upon  the  trial,  and  were  put  to  ex- 
pense In  so  doing;  that  they  had  employed 
a  person  with  a  steam  engine  to  move  the 
building,  and  were  ready  to  more  it;  that 
they  were  deprived  of  the  use  of  the  build- 
ing; that  an  action  has  accrued  In  their  fa- 
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Tor  on  tbe  oond;  and  that  they  wen  dam< 
aged  hi  a  certain  snm  for  attorney's  fees 
-which  they  had  obligated  themselves  to  pay. 
In  another  snm  for  the  use  of  the  engine, 
which  was  on  the  ground  to  move  the  build- 
ing which  they  say  they  had  thought  to  re- 
move as  defendant  L.  P.  Balllnger  well 
knew,  and  which  conid  not  be  used  by  rea- 
son of  the  injunction,  and  In  loss  of  time 
attending  court  and  expenses  Incident  to 
going  to  the  county  seat  in  another  sum. 
Whereas  here  an  injunction  is  the  only  rem- 
edy sought,  and  a  dissolution  la  had,  neces- 
sary costs  and  expenses  In  procuring  the 
dissolution  are  recoverable.  Colby  v.  Meser- 
vey,  85  Iowa,  6B5,  52  N.  W.  499;  Bullard  y. 
Harkness,  83  Iowa,  378,  48  N.  W.  855.  It  la 
true  that  only  necessary  costa,  charges,  and 
expenses  are  recoverable  in  an  action  of  this 
kind,  and  that  there  Is  no  direct  allegation 
that  these  were  necessary,  or  worth  the 
amount  claimed.  But  if,  from  the  allega- 
tions of  the  petition,  this  may  reasonably 
be  inferred,  It  will  be  sufficient,  In  the  ab- 
sence of  direct  attack  by  motion  or  other- 
wise. Here  there  Is  no  doubt,  under  tbe 
allegations  of  tbe  petition,  that  plalntilfs 
■were  deprived  of  a  right  to  which  they  were 
entitled,  and  tlut  they  went  to  expense  in 
aecnring  that  right,  to  wit,  the  right  to  re- 
move the  building.  They  also  say  they  were 
at  expense  in  securing  it;  and,  while  they 
do  not  directly  state  that  this  was  necessary, 
■till,  taking  the 'allegations  as  a  whole,  this 
Is  clearly  to  be  Inferred.  And  while  plaln- 
tUFS  cannot  recover  more  than  reasonable 
expenses  and  charges,  yet  when  they  state 
what  these  were  they  are  presumed  to  be 
reasonable.  Smith  v.  Oregg,  9  Neb.  212,  2 
N.  W.  458;  Wallace  v.  York,  45  Iowa,  81; 
Sacha  v.  Town,  120  Iowa,  562,  95  N.  W.  198; 
Lampman  v.  Brunlng,  120  Iowa,  167,  94  N. 
"W.  562;  Flanagan  v.  R.  R.,  88  Iowa,  639,  50 
N.  W.  00.  It  may  be  that  plaintiffs  were 
pleading  evidence,  rather  than  ultimate  con- 
cinaions;  yet  this  Is  not  a  ground  for  motion 
in  arrest  of  Judgment 

Next  it  is  said  that,  as  there  was  no  al- 
legation of  plalntlfFs'  ownership  of  the  bnlld- 
Ing,  or  of  their  rights  therein,  they  cannot 
recover.  They  do  not  say  that  they  owned 
the  building,  but  they  distinctly  charge  that 
they  bad  a  right  to  move  It  This  they  were 
enjoined  from  doing,  and  on  account  thereof 
sntrered  damages.  The  nature  and  extent 
of  their  right  it  was  not  necessary  to  state. 
The  damage  was  not  to  the  building,  and 
tbey  make  no  claim  therefor,  but  for  an  un- 
lawful interference  with  their  right  to  re- 
move. This,  according  to  the  allegations  of 
the  petition,  "was  all  the  controversy  was 
over,  and  plaintiffs'  right  to  damage  because 
of  defendants'  wrongful  interference  with 
plaintiffs'  right  sufBciently  appears.  Hibbs 
▼.  Und  Co.,  81  Iowa.  285,  46  N.  W.  1119. 

We  have  examined  each  of  the  long  lists 
of  cases  cited  by  appellants,  but  find  few. 
If  any,  of  them  in  point  and  none  which 


runs  counter  to  tbe  principles  here  annoud- 
ced. 

The  action  of  the  trial  court  In  overruling 
the  motion  in  arrest  and  in  rendering  the 
Judgment  affirmed. 


!  IOWA   PIPE  ft  TILB   GO.   v.   OALLANAN 

et  al. 
I      (Supreme  Court  of  Iowa.     Oct  25,  1904.) 

i  XUNICIPAZ.  CORFOBATIONS  —  SPECIAT.  ASSESS- 
UENTS  —  ASSESSUERTB  IN  SUBSTANTIAL  EX- 
OKSS   or    BKNEFITS— VAI.IDraT— LIABILITT  OF 

I       OITY   TO    CONTBAOTOB— KQtraTT— SITIT   TO    BE- 

1        aXBAIN  ASSESSUKNT. 

I  1.  Where  three  strips  of  ground  abutted  their 
:  length  on  a  street,  and  the  length  of  each  was 
'  100  feet  and  the  width  8  feet,  an  assessment 
'  for  a  sewer  against  such  property,  each  of  the 
:  strips  being  assessed  tbe  amount  per  front  foot 

that  was  assessed   to  lots  on  tbe  same  street 
;  having  a  depth  of  from  120  to  175  feet  was 
I  invalid,  as  in  substantial  excess  of  benefits. 
I      2.  Where  the  entire  assessment  made  against 

certain  property  for  a  street  improvement  was 
'  illegal  or  substantially  in  excess  of  benefits,  it 
.  was  not  necessary  for  the  owner  to  tender,  as  a 
;  condition  of  relief  being  granted  in  equity,  any 
i  sum  as  representing  what  he  supposed  or  was 
I  willing  to  concede  was  the  excess  of  cost  over 
I  the  benefit  accruing  to  the  property. 

3.  Tbe  ordinance  under  which  work  was  done 
1  on  a  street  improvement  provided  that  tbe  cose 
I  might  be  taxed  against  private  property  abut- 
I  ting  on  the  street,  and  for  collecting  assessments 
I  and  issuing  certificates  in  payment  thereof ;  and 
I  the  contract  provided  that  Uie  assessment  cer- 
tificates should  be  received  by  tbe  contractor  in 

:  full  payment  for  the  work.    Held,  that  the  city 
was  liable  to  the  contractor  for  the  amount  of 
I  a  certificate  where  the  assessment  against  the 
I  property  in  question  was  entirely  invalid. 

4.  There  is  no  reason  why  different  municipal 
,  improvements  may  not  be  legally  noticed  In  the 

same  notice  of  assessment. 

Appeal  from  District  Court  Polk  County; 
C.  P.  Holmes,  Judge. 

Suit  in  equity  to  foreclose  three  assessment 
certiflcates  issued  by  the  city  of  Des  Moines 
for  the  construction  of  a  sewer  on  Tenth 
street  and  asking  a  personal  Judgment 
against  the  appellant  Callanan  and  a  Judg- 
ment against  the  city  of  Des  Moines.  The 
undisputed  facts  in  the  case  are  substan- 
tially as  follows:  Tbe  appellant  Callanau 
.  was  the  owner  of  lot  9  in  blocks  1,  2,  and  3 
in  an  addition  to  the  city  of  Des  Moines. 
The  lots  were  originally  each  33  feet  wide 
and  100  feet  long.  After  his  purchase  there- 
of, the  city  condemned  25  feet  in  width  off 
of  tbe  west  side  of  each  of  the  lots  for  the 
purpose  of  opening  Tenth  street  leaving 
three  strips  of  ground  each  8  feet  wide,  and 
each  abutting  said  street  their  full  length. 
100  feet  Thereafter  a  sewer  was  built  on 
Tenth  street  and  the  lands  abutting  thereon 
were  assessed  to  pay  for  it  according  to  the 
frontage  of  the  lots.  Before  the  assessment 
was  made,  however,  Mr.  Callanan  sold  a 
strip  five  feet  wide  off  of  the  east  side  of  oni> 
of  tbe  lots.  E/ach  of  these  three  strips  of 
ground  was  assessed  on  the  basis  of  Its  front- 
age on  the  street,  each  an  equal  amount,  and 
each  the  same  amount  per  front  foot  that 
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was  assessed  to  lots  on  the  same  street  hav- 
ing a  depth  east  and  west  of  from  120  to  175 
feet.  The  answer  of  Mr.  Callanan  alleges 
that  the  strips  of  ground  are  n'ot  and  cannot 
be  benefited  by  the  sewer;  that  they  were 
assessed  as  though  they  were  full  lots,  equal 
.  til  value  to  other  fnll-slzed  lots  along  the 
street  benefited  by  the  sewer;  that  such  as- 
sessment is  inequitable  and  unjust,  and  in 
violation  of  the  Cionstltution  of  the  United 
States,  in  that  bis  property  Is  taken  without 
due  process  of  law.  There  was  a  trial,  and 
a  personal  Judgnlent  against  Mr.  Callanan 
(or  the  full  amount  claimed,  With  interest, 
and  the  salt  against  the  city  was  dismissed. 
Mr.  Callanan  and  the  plaintifT  appeal.  Re- 
versed. 

Dudley  &  Coffin,  for  appellant  James  Cal- 
lanan. A.  P.  Chamberlain,  for  appellant 
Iowa  Pipe  &  Tile  Co.  vV.  H.  Bremner,  for 
appellee. 

SHEBWIN,  J.  The  assessment  in  this 
case  is  so  manifestly  miequal  and  unjust, 
and  is  so  clearly  governed  by  the  rule  an- 
nounced by  the  Supreme  Court  of  the  United 
States  in  Norwood  t.  Baker,  172  V.  S.  269. 
19  Sup.  Ct  187,  43  Ju.  Kd.  443.  that  we  are 
constrained  to  hold  it  invalid.  This  court 
has  uniformly  upheld  the  frontage  rule  of 
assessment,  regardless  of  the  special  benefit 
to  the  property,  the  latest  pronouncement 
on  the  subject  being  In  Hackworth  y.  City  of 
Ottumwa,  114  Iowa,  467,  87  N.  W.  424;  and. 
were  it  not  for  the  controlling  force  of  the 
Norwood-Baker  Case,  we  should  perhaps  feel 
bound  to  follow  the  rule  In  this  case.  It 
should  be  said,  however,  that  in  no  case  In- 
volving tills  question  upon  which  we  liave 
heretofore  passed,  have  the  facts  been  sim- 
ilar to  those  before  us  now,  and  hence  we 
have  never  before  been  called  upon  to  de- 
termine the  precise  question  involved  here. 
It  is  true  that  we  have  sustained  front-foot 
assessments  regardless  of  benefits,  and  Jus- 
tified the  power  on  the  ground  of  the  right 
of  taxation  for  the  public  good.  Warren  v. 
Henly,  31  Iowa,  31,  and  cases  following  the 
rule  there  announced.  But  in  none  of  the 
cases  was  there  such  a  showing  of  inequality 
in  the  assessment  as  to  make  it  clearly  ap- 
pear that  the  assessment  could  not  possibly 
be  Just.  On  the  contrary,  in  none  of  the 
cases,  as  we  now  recall  them,  was  there  a 
showing  of  any  special  Inequality,  or  at  least 
no  greater  inequality  than  would  Inevitably 
exist  under  any  rule  of  taxation.  In  Amery 
V.  The  City  of  Keokuk,  72  Iowa,  703,  30  N. 
W.  780,  the  only  question  was  whether  the 
lotowner  was  entitled  to  notice  of  the  assess- 
ment of  the  tax,  but  in  a  general  discussion 
of  the  case  It  was  said  "that  all  that  was  re- 
quired was  the  lineal  measurement  of  the 
front  of  the  lots  •  •  •  abutting  on  the 
street  •  •  •  There  was  no  authority  to 
institute  an  Inquiry  as  to  how  far  back  from 
the  street  the  rights  of  the  abutting  owner 
extended."    There  was,  however,  no  show- 


ing of  inequality  in  that  case.  The  lots  Id 
question  were  originally  of  sncb  size  as  to  be 
valuable  for  business  or  residence  purposes, 
but,  after  the  city  had  taken  therefrom  25 
feet  for  street  purposes,  the  remaining  strips 
of  ground  manifestly  had  no  value  for 
purposes  of  improvement,  and  could  only  be 
used  In  connection  with  the  lots  adjolnixig 
them  on  the  east;  and,  if  the  adjoining  own- 
ers did  not  want  them,  they  would  be  use- 
less, and  practically  without  any  market 
value.  It  is  doubtful  whether  the  Legisla- 
ture, in  conferring  upon  municipalities  tbe 
power  to  assess  lots  and  parcels  of  land  for 
such  Improvements,  ever  intended  It  to  be 
exercised  arbitrarily,  and  in  utter  disregard 
of  the  principles  of  equality  and  Justice  upon 
which  our  laws  are  supposed  to  be  founded. 
But,  however  this  may  be,  and  whatever  In- 
dependent conclusion  we  might  reach  in  tills 
particular  case  In  view  of  our  former  hold- 
ings, is  of  little  consequence  if  it  be  true  that 
this  case  is  controlled  by  the  Norwood-Baker 
Case.  The  profession  is  familiar  with  tbe 
issues  and  facts  in  that  case,  but  there  may 
be  some  question  as  to  the  extent  to  wlilcb 
the  opinion  of  the  majority  goes.  In  the  sec- 
ond edition  of  Elliott  on  Roads  and  Streets, 
I  S5S,  it  is  said,  speaking  of  the  Norwood- 
Baker  Case:  "But  the  Supreme  Court  of 
the  United  States  has  receutiy  held  that  an 
assessment  in  substantial  excess  of  the  spe- 
cial benefit  is  invalid,  and  that  the  power  of 
the  Legislature  In  such  matters  is  not  un- 
limited. The  actual  decision  in  tbe  case 
*  *  *  does  not  go  so  far  as  it  has  some- 
times been  supposed  to  go.  •  •  •  We 
think  It  is  clearly  an  authority  to  the  efTect 
that  a  particular  assessment  Is  invalid  where 
it  Is  in  substantial  excess  of  the  benefits, 
and  there  is  no  right  to  a  hearing  on  whicb 
it  can  be  changed,  especially  where  it  Is 
physically  impossible  that  the  particular 
property  can  be  benefited  to  such  an  extent" 
And  the  author  adds:  "But  it  does  not  nec- 
essarily fellow  that  the  statute  itself  is  un- 
constitutional merely  because  it  lays  down  a 
general  rule  for  determining  the  B{>eclal  ben- 
efits in  the  first  instance,  whether  by  front- 
age or  by  any  other  proper  system."  In  the 
Norwood-Baker  Case  it  is  said:  "Tbe  plain- 
tiff's suit  proceeded  upon  the  ground,  dis- 
tinctly stated,  that  the  assessment  in  ques- 
tion was  In  violation  of  the  fourteentb 
amendment  providing  that  no  state  shall 
deprive  any  person  of  property  without  rt-ie 
process  of  law,  nor  deny  tc  any  person,  ^vltil- 
in  Its  Jurisdiction  the  equal  protection  of  the 
laws,  as  well  as  the  Bill  of  Rights  of  the 
Constitution  of  Ohio."  The  land  taken  for 
the  street  in  the  Norwood-Baker  Case  as  in 
this  case,  was  taken  under  the  power  of 
eminent  domain,  but  in  that  case  valuable 
tracts  of  land  were  still  owned  by  Mrs.  Baker 
on  both  sides  of  the  street  while  here  prac- 
tically nothing  was  left  to  the  owner.  Speak- 
ing of  the  power  of  the  Legislature  in  that 
case,  Mr.  Justice  Harlan  said:     "But  the 
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power  of  the  I^eglslatnre  In  these  matters  la 
not  nnlimited.  There  la  a  point  beyond 
wMch  the  leglsIatiTe  department,  even  wbea 
exercising  the  power  of  taxation,  may  not 
go,  consistently  with  the  citizen's  right  of 
property.  Aa  already  indicated,  the  princi- 
ple underlying  special  assessmentB  to  meet 
tlie  cost  of  public  improvements  is  that  the 
property  upon  which  they  are  imposed  Is 
I>ecuUarly  benefited,  and  therefore  the  own- 
ers do  not.  In  fact,  pay  anything  In  ex- 
cess of  what  they  receive  by  reason  of  snch 
improvement  But  the  guaranties  for  the 
protection  of  private  property  would  be  serl- 
OTiBly  impaired  If  it  were  established  as  a 
rale  of  constitutional  law  that,  the  Imposi- 
tion by  the  Legislature  upon  particular  pri- 
vate property  of  the  entire  cost  of  a  public 
Improvement,  irrespective  of  any  peculiar 
benefits  accruing  to  the  owner  from  such  im- 
provement, could  not  be  questioned  by  blm 
In  the  cburtB  of  the  country.  It  is  one  thing 
for  the  Legislature  to  prescribe  it  as  a  gen- 
eral rule  that  property  abutting  on  a  street 
opened  by  the  public  shall  be  deemed  to 
have  been  specially  benefited  by  such  im- 
provement, and  therefore  should  specially 
contribute  to  the  cost  incurred  by  the  public. 
It  la  quite  a  different  thing  to  lay  it  down 
as  an  absolute  rule  that  such  property,  wheth- 
er it  Is  in  fact  benefited  or  not  by  the  open- 
ing of  the  street,  may  be  assessed  by  the 
front  foot  for  a  fixed  sum  representing  the 
wliole  cost  of  the  improvement,  and  with- 
out any  right  in  the  property  owner  to  show, 
when  an  Improvement  of  that  kind  is  made, 
or  is  about  to  be  made,  that  the  sum  so  fljced 
la  in  excess  of  the  benefits  received.  In  our 
Judgment,  the  exaction  from  the  owner  of 
private  property  of  the  cost  of  a  public  Im- 
provement In  substantial  excess  of  the  spe- 
dal  benefits  accruing  to  him  is,  to  the  extent 
of  sacb  excess,  a  taking,  under  the  guise  of 
taxation,  of  private  property  for  public  use 
without  compensation.  We  say  'substantial 
excess,'  because  exact  equality  of  taxation 
1>  not  always  attainable,  and  for  that  rea- 
son the  excess  of  cost  over  special  benefits, 
nnleaa  it  be  of  a  material  character,  ought 
not  to  be  regarded  by  a  court  of  equity  when 
its  aid  is  invoked  to  restrain  the  enforce- 
ment of  a  special  assessment." 

In  French  v.  Asphalt  Paving  Co.,  181  V. 
S.  824,  21  Sup.  Ct.  625,  45  L.  Ed.  879,  there 
is  a  general  review  of  the  adjudications  on 
the  subject,  and  the  following  quotation 
from  2  DUl.  Hun.  Corp.  (4th  Ed.)  |  752,  Is 
dted  with  approval,  and  may  be  said  to  ex- 
press the  view  of  the  majority  of  the  court: 
"The  courts  are  very  generally  agreed  that 
the  authority  to  require  the  property  special- 
ly benefited  to  bear  the  expense  of  local  Im- 
provements Is  a  branch  of  the  taxing  pow- 
er,  or  Included  within  it  •  •  •  Whether 
the  expense  of  making  such  improvements 
shall  be  paid  out  of  the  general  treasury,  or 
be  assessed  upon  the  abutting  property  or 
other  property  specially  benefited,  and,  if  the 


latter  mode,  whether  the  assessment  shall 
be  upon  all  property  found  to  be  benefited  or 
alone  upon  the  abutters,  according  to  front- 
age or  according  to  the  area  of  their  lots, 
is,  according  to  the  present  weight  of  au- 
thority, considered  to  be  a  question  of  1^- 
Islative  expediency."  This  rule,  it  will  be 
seen,  fully  recognizes  the  principle  that  the 
assessment  must  be  made  on  the  theory 
of  special  benefits  to  the  property  assessed, 
whether  all  property  benefited  be  assessed 
or  not  This  is  apparent  not  only  from  the 
language  used,  but  from  the  same  author's 
views  expressed  in  section  761  of  the  same 
work,  where  he  says:  "Special  benefits  to 
the  property  assessed — that  Is,  benefits  re- 
ceived by  it  in  addition  to  those  received  by 
the  community  at  large — is  the  true  and  only 
Just  foundation  upon  which  local  assessments 
can  rest  and  to  the  extent  of  special  bene- 
fits it  is  everywhere  admitted  that  the  Legis- 
lature may  authorize  local  taxes  or  assess- 
ments to  be  made.  When  not  restrained  by 
the  Constitution  of  the  particular  state,  the 
Legislature  has  a  discretion  commensurate 
with  the  broad  domain  of  legislative  power 
in  making  provisions  for  ascertaining  wliat 
property  is  specially  benefited,  and  how  the 
benefits  shall  be  apportioned.  This  proposi- 
tion, as  stated,  is  nowhere  denied;  but  the 
adjudged  cases  do  not  agree  upon  the  extent 
of  legislative  power.  The  courts  which  have 
followed  the  leading  case  in  New  York  (Peo- 
ple ex  rel.  Orifiln  v.  Brooklyn,  4  N.  Y.  418, 
55  Am.  Dec.  266)  have  asserted  that  the  au- 
thority of  the  Legislature  in  this  regard  is 
quite  without  limits;  but  the  decided  ten- 
dency of  the  later  decisions,  including  those 
of  the  courts  of  New  Jersey,  Michigan,  and 
Pennsylvania,  is  to  hold  that  the  legrislatlve 
power  is  not  unlimited,  and  that  these  aa- 
sessments  must  be  apportioned  by  some  rule 
capable  of  producing  reasonable  equality, 
and  that  provisions  of  such  a  nature  as  to 
make  It  legally  impossible  that  the  burden 
can  be  apportioned  with  proximate  equality 
are  arbitrary  exactions,  and  not  an  exercise 
of   legislative   authority." 

In  the  French  Case  the  mttjorlty  opinion 
distinguishes  It  from  the  Norwood-Baker  Case 
as  follows:  "It  may  be  conceded  that  courts 
of  equity  are  always  open  to  afford  a  remedy 
where  there  is  an  attempt  under  the,guise 
of  Jegal  proceedings,  to  deprive  a  person  of 
bis  life,  liberty,  or  property  without  due 
process  of  law.  And  such.  In  the  opinion 
of  a  majority  of  the  Judges  of  this  court 
was  the  nature  and  effect  of  the  proceedings 
In  the  case  of  Norwood  v.  Baker.  But  there 
Is  no  such  a  state  of  facts  in  the  present 
case.  Those  facts  are  thus  stated  by  the 
court  of  Missouri:  'The  work  done  consisted 
of  paving  with  asphaltum  the  roadway  of 
Forest  avenue  In  the  said  city,  thirty-six 
feet  in  width,  from  Independence  avenue  to 
Twelfth  street  a  distance  of  one-half  mile. 
Forest  avenue  is  one  of  the  oldest  and  best- 
improved  residence  streets  In  Kansas  City, 
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and  all  the  lots  abutting  thereon  front  the 
street  and  extend  back  therefrom  uniformly 
to  the  depth  of  an  ordinary  city  lot  to  an  al- 
ley. The  lots  are  all  improved  and  used  for 
residence  purposes,  and  all  of  the  lots  are 
siibstantially  on  the  grade  of  the  street  as  im- 
proved, and  are  similarly  situated  with  re- 
spect to  the  asphalt  pavement  The  struc- 
ture of  the  pavement  along  its  entire  extent 
is  uniform  in  character  and  quality.  There 
is  no  showing  that  there  is  any  difference 
in  the  value  of  any  of  the  lots  abutting  upon 
the  improvement' " 

As  we  have  heretofore  said,  we  are  of  opin- 
ion that  this  case  is  ruled  by  Norwood  t. 
Baker,  rather  than  by  lYench  v.  Asphalt 
Paving  Co.,  and,  following  the  former  case, 
as  we  are  bound  to  do,  we  must  hold  the  as- 
sessment in  this  case  invalid. 

It  is  contended,  however,  that  even  If  the 
assessment  be  invalid,  the  court  can  grant 
no  relief,  because  the  owner  of  the  property 
has  made  no  tender  of  the  amount  which  he 
should  pay.  This  contention  is  also  best  an- 
swered in  the  Norwood  Case,  where  it  is 
said:  "The  present  case  is  not  one  in  which 
— as  in  most  of  the  cases  brought  to  enjoin 
the  collection  of  taxes  or  the  enforcement 
of  special  assessments — it  can  t>e  plainly  or 
clearly  seen  from  the  showing  made  by  the 
pleadings  that  a  particular  amount  if  no 
more,  is  due  from  the  plaintiff,  and  which 
amount  should  be  paid  or  tendered  before 
equity  would  Interfere.  It  is  rather  a  case 
in  which  the  entire  assessment  is  illegal.  In 
such  case  it  was  not  necessary  to  tender,  as 
a  condition  of  relief  being  granted  to  the 
plaintlfF,  any  sum  as  representing  what  she 
supposed,  or  might  guess,  or  was  willing  to 
concede,  was  the  excess  of  cost  over  benefits 
accruing  to  the  property.  She  was  entitled, 
without  making  such  tender,  to  ask  a  court 
of  equity  to  enjoin  the  enforcement  of  a  rule 
of  assessment  that  infringed  upon  her  consti- 
tntlonai  rights."  The  appellant  Callanan 
claims  that  the  land  in  question  is  value- 
less, and  that  it  was  physically  impossible 
for  It  to  be  benefited  by  the  sewer.  It  may 
be  that  he  is  in  error  on  both  of  these  ques- 
tions, but,  under  the  circumstances,  we  do 
not  think  he  was  bound  to  tender  any  sum 
before  asking  relief  from  the  unjust  imposi- 
tion qn  his  property.  The  judgment  againnt 
blm  was  wrong,  and  it  is  reversed. 

The  city  issued  to  the  plaintiff  certificates 
for  the  amount  assessed  a.eainst  the  strips 
of  ground,  and  the  plaintiff  contends  that 
if  the  assessment  was  Illegal  as  to  the  land 
and  Us  owner,  the  city  is  liable  for  the  val- 
ue of  the  work.  There  is  no  question  as  to 
the  facts  in  the  case.  The  work  was  prop- 
erly done  under  a  contract  with  the  city, 
which  was  authorized  by  law  and  by  Its  ordi- 
nances, and  the  city  has  recived  all  the  ben- 
efits of  the  work.  The  contract  between  the 
plaintiff  and  the  city  contained  these  provi- 
sions: "Said  cost  is  to  be  assessed  as  pro- 
vided by  the  ordinances  of  said  city,  against 


the  private  property  fronting  or  abutting  on 
the  street  or  streets  upon  which  said  improve- 
ment is  made,  and  said  assessment  shall  be 
payable  within  the  time  and  in  the  manner 
as  provided  by  an  ordinance  of  the  city  re- 
lating to  making  contracts  for  paving  and 
cnrbing  streets  and  alleys,  and  the  constmc- 
tlon  of  sewers  and  providing  for  the  man- 
ner of  making  and  collecting  assessments 
and  issuing  certificates  for  the  payment 
thereof,  passed  February  22,  1889.  And  it 
is  further  agreed  that  tihe  said  assessment 
certificates  shall  be  received  by  said  Lennan 
&  O'Brien  in  full  payment  and  compensation 
for  all  work  done  by  them  under  this  con- 
tract and  without  recourse  to  the  city  of  Des 
Moines."  And  while  we  do  not  understand 
from  the  appellee's  argument  that  It  seri- 
ously denies  the  liability  of  the  city  in  case 
the  assessment  Is  held  invalid,  there  is  a 
suggestion  therein  that  the  stipulation  that 
the  assessment  certificates  shall  be  received 
in  full  payment  for  all  work  done  without 
recourse  on  the  city  relieves  the  city  from  all 
liability  on  account  of  Its  invalid  assessment 
This  position  is  not  tenable,  however.  Tbe 
ordinance  under  which  the  work  was  done 
provided  that  the  cost  thereof  might  be  tax- 
ed against  the  private  property  abutting  on 
tbe  street,  and  for  making  and  collecting 
assessments,  and  for  Issuing  certificates  In 
payment  therefor.  The  contract '  provided 
that  the  cost  was  to  be  assessed  and  paid 
as  provided  In  the  ordinance,  but  it  was  not 
contemplated  by  either  party  thereto  that  tbe 
city  would  make  an  assessment  against  abut- 
ting property  which  could  not  be  enforced, 
and  we  think  It  must  be  held  that  the  latter 
clause  of  the  contract  means  nothing  more 
than  the  acceptance  of  certificates  wUch 
are  legal,  and  representing  an  assessment 
valid  and  enforceable.  Such  was  tbe  hold- 
ing, in  substance,  in  Ft  Dodge  EL  L.  &  P. 
Co.  V.  City  of  Ft  Dodge,  116  lOwa,  568,  88 
N.  W.  7,  where  the  question  was  quite  fully 
considered,  and  we  think  that  case  control- 
ling here,  and  that  the  city  Is  liable  for  the 
amount  of  the  certificates.  See,  also,  Bucroft 
V.  The  City  of  Council  Bluffs,  63  Iowa,  646; 
19  N.  W.  807;  Scofleld  t.  Council  Bluffs,  68 
Iowa,  695,  28  N.  W.  20. 

The  amendment  to  the  abstract  shows 
that  tbe  notice  of  the  assessment  In  question 
related  solely  to  a  sewer,  and  we  know  of  no 
reason  why  other  and  different  improve- 
ments may  not  be  legally  noticed  la  tbe 
same  document 

The  case  Is  reversed  on  both  appeals.  Re- 
versed. 


FRT  et  al.  v.  FRY  et  al. 
(Supreme  Court  of  Iowa.     Oct  27,  1801.] 

WUXS— BIVOCATION— eDBSEQTTENT  WHX — 
BIBTH   OF   CHILD. 

1.  After  the  execution  of  a  will  and  codicil, 
testator  executed  another  writing,  stated  to  be 
his  last  will,  but  vbich  dealt  only   with  one 
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piece  of  real  estate,  leaying  the  balance  of  bis 
property  nndisposed  of,  and  which  stated  that 
it  revoked  any  inconnstent  proTisions  of  the 
tonner  will.  Code,  i  3278,  provided,  before 
tmendment,  that  wills  coald  be  revoked  in  whole 
or  in  part  by  the  act  or  direction  of  the  testator 
witli  the  intention  of  so  revoking  them,  or  by 
the  execution  of  snbseqnent  wills.  Held,  that 
the  instrument  last  executed  did  not  wholly  re- 
voke the  former  will  and  codicil,  but  constituted 
a  part  thereof. 

2.  Code,  i  3278,  ptoTiding  that  a  wUI  shall  be 
revoked  by  the  subseqaent  birth  of  a  legitimate 
child  to  the  testator  before  his  death,  cannot 
be  constmed  as  providing  that  the  birtn  of  the 
child  shall  operate  as  a  revocation  only  in  case 
no  iM^vision  for  such  child  is  made  in  the  will 
is  existence  at  the  time  of  its  birth,  but  the 
birth  of  a  child,  though  provision  has  been  made 
for  him,  operates  as  a  revocation. 

Appeal  from  District  Court,  Johnson  Coun- 
ty; O.  A.  Bylngton,  Judge. 

This  is  a  contert  over  some  papers  purport- 
ing to  be  the  last  wills  and  testaments  of 
John  Fry,  deceased.  The  first  will  bears  date 
August  10,  1882.  To  this  is  a  codicil  under 
date  of  May  20.  1888.  The  so-called  last  will 
and  testament  bears  date  December  26,  1898. 
It  is  claimed  that  this  last  will  revoked  all 
former  ones,  and  that  each  and  every  one  of 
these  luBtmrnenta  was  revoked  by  the  birth 
of  children  to  the  testator  after  the  execution 
of  each  paper.  The  trial  court  held  the  wills 
all  valid,  and  admitted  tbeip  to  probate. 
Plaintiffs,  wbo  are  the  children  and  grand- 
children ot  the  deceased  by  bis  first  marriage, 
and  contestants  of  the  wills,  appeal.  Re- 
versed. 

M.  J.  Wade,  B.  H.  Falrall,  and  J.  W.  Smith, 
for  appellants.    A.  El.  Maine,  for  appellees. 

DEBMBR,  C.  J.  The  first  will  undertook 
to  dispose  of  testator's  entire  estate,  some  of 
it  by  specific  bequests,  and  other  parts  by  gen- 
en\  legacies  and  devises.  The  codicil  revok- 
ed certain  epedflc  devises,  and  proceeded  as 
follows:  "I  devise  and  bequeath  to  the  chil- 
droi  bom  to  me  by  my  second  marriage,  all 
the  property  of  which  I  may  die  seized,  the 
rame  to  be  equally  distributed  among  ttiem, 
share  and  share  alike,  subject  however  to  the 
use  and  benefit  of  my  wife  as  above  provid- 
ed." This  also  had  the  effect  of  revoking  the 
bequest  of  testator's  personal  property  to  his 
wife,  Agnes. 

The  last  testament  devised  to  certain 
grandchildr«i.  b^rs  of  Laura  J.  Boone^  a  de- 
ceased daughter — 

"All  the  right  title  and  Interest  which  I  may 
own  at  my  death  in  and  to  the  N.  W.  quarter 
of  the  N.  W.  quarter  of  Section  16  In  Town- 
ship 78,  North,  Range  8  West,  of  the  5th  P. 
M.  being  an  undivided  one  third  interest 
thereon,  devised  by  a  deed  to  me  from  W.  A. 
Boone,  subject  to  the  following  exceptions,  r»- 
stricdons  and  limitations,  to  wit: — 

"Ist  That  none  of  said  devisees  shall  be 
entitled  to  said  property,  until  the  youngest 
of  said  children,  Lala,  shall  arrive  at  the  age 
of  eighteen  years,  unless  she  sooner  dies. 

"^d.  That  the  respective  devisees  shall 
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have  no  right  to  or  in  said  property  as  long 
as  there  is  any  debts  against  the  one  entitled 
to  the  benefits  of  above  devise,  and  if  there 
be  such  debts,  then  the  share  of  the  one  so 
indebted  shall  go  to  the  others  not  Indebted. 

"Item  II.  I  appoint  William  Fry  and  Bruce 
Patterson  to  hold  said  property,  until  the  par- 
ties above  named  are  entitled  tbereto  imder 
the  above  provisions  and  they  or  their  suc- 
cessors may  sell  said  property,  and  convey  the 
same  without  any  order  of  court,  and  reinvest 
proceeds  as  they  see  best 

"Item  III.  In  case  of  death  of  said  trustees 
the  District  Court  of  Johnson  County,  Iowa, 
may  appoint  their  successor  or  successors, 
them  to  have  all  the  power  of  first  named 
trustee. 

"Item  IV.  I  revoke  any  provisions  of  for- 
mer wUI  inconsistent  with  this. 

"Item  v.  I  appoint  Bruce  Patterson  and 
William  Fry,  executors  of  this  wUL 

"Signed  Dec.  26th,  1898." 

Testator  was  twice  married.  He  was  wed- 
ded to  his  second  wife  and  present  widow  in 
the  year  1878,  and  by  her  had  eight  children, 
each  and  all  of  whom  survived  him.  Of  these 
children,  Frank  was  born  after  the  first  will 
was  executed,  and  before  the  making  of  the 
codicil.  Four  (Earl,  Leo,  George,  and  Gerald) 
were  bom  after  the  making  of  the  codicil, 
and  before  the  execution  of  the  last  will,  and 
one  (Clifford)  was  bom  after  the  execution  of 
the  last  will,  but  before  testator's  death.  The 
contentions  made  on  this  appeal  are,  first, 
that  the  last  will  revoked  the  former  will  and 
codicil,  and,  second,  that  the  birth  of  children 
revoked  each  and  all  of  them.  ' 

Section  8276  of  the  Code,  before  Its  recent 
amendment,  which  was  after  this  case  was 
determined,  and  after  the  death  of  the  tes- 
tator, read  as  follows:  "Wills  can  only  be  re- 
voked In  whole  or  in  part  •  •  •  by  being 
canceled  or  destroyed,  by  the  act  or  direction 
of  the  testator,  with  the  Intention  of  so  re- 
voking them,  or  by  the  execution  of  subse- 
quent wills.  When  done  by  cancellation  the 
revocation  must  be  witnessed  in  the  same 
manner  as  the  making  of  a  new  will ;  but  the 
subsequent  birth  of  a  legitimate  child  to  the 
testator,  before  his  death,  will  operate  as  a 
revocation."  It  will  be  noticed  that  the  last 
will  expressly  provides  that  he  revokes  "any 
provision  of  former  wills  inconsistent  with 
this."  But  counsel  contend  that,  under  the 
I  statute  quoted,  the  execution  of  the  last  will 
j  ipso  facto  revoked  and  canceled  the  first,  with 
,  Its  codicil.  Turning  again  to  the  statute,  it 
will  be  observed  that  wills  may  be  revoked, 
either  In  whole  or  in  part,  in  the  manner  pro- 
vided. Whether  revoked  in  whole  or  in  part 
must  depend  upott  the  testator's  act  and  in- 
tent as  gathered  from  the  Instrument  of  revo- 
cation itself.  That  the  testator  did  not  in- 
tend to  revoke  all  the  provisions  of  his  for- 
mer will  is  manifest  from  the  face  of  the 
instrument  Itself.  True,  he  states  In  this  last 
paper  that  he  makes,  publishes,  and  declares 
It  to  be  bis  "last  will  and  testament";    but 
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tbls  1b  not  controlling,  and  Bhonld  not  be  held 
to  revoke  his  former  will,  U  It  Is  manifest 
that  he  did  not  eo  intend  it  Gordon  t.  Whlt- 
lock.  82  Va.  723.  24  8.  S.  842.  If  this  last 
instrument  had  been  denominated  a  codldl, 
as  It  In  effect  was,  there  would  be  no  difficulty 
with  this  aspect  of  the  case.  But  It  U  the 
right  as  well  as  the  duty  of  the  court  to  ar- 
rive at  the  testator's  Intmt  In  tbls  regard, 
and  If  the  two  wills,  taken  together,  will  pre- 
vent partial  Intestacy,  they  will  be  construed 
as  one,  In  so  far  as  this  may  reasonably  be 
done.  Austin  r.  Oakes,  117  N.  T.  677,  23  N. 
E.  193;  Price  t.  Maxwell,  28  Pa.  23.  More- 
over, where,  as  here,  there  is  an  express  dis- 
'  dalmer  of  a  purpose  to  entirely  revoke  the 
former  will,  courts  almost  universally  con- 
strue the  two  wills  tc^tber,  and  give  ^ect 
to  each,  in  so  far  as  it  may  be  done.  Succes- 
sion of  Shaffer,  60  La.  Ann.  601,  23  South. 
739.  While  some  effect  should  no  doubt  be 
given  the  expression  that  it  was  his  last  will 
and  testament,  rather  than  a  codicil,  yet  as 
this  last  paper,  if  held  his  only  will,  would 
result  In  partial  intestacy,  courts  are  not  In- 
clined to  regard  the  language  used  as  control- 
ling. In  re  Fisher,  4  Wis.  254,  65  Am.  Dec. 
309.  That  there  may  be  a  partial  revocation 
only,  by  a  subsequent  will,  is  not  only  appar- 
ent from  the  statute  quoted,  but  from  the  de- 
cisions of  courts  of  recognized  authority  as 
well.  Home  for  Incurables  t.  Noble,  172  U. 
S.  883,  19  Sup.  Ct  228,  43  li.  Bd.  486;  Johns 
Hopkins  University  t.  Pinckney,  55  Md.  865; 
Nelson's  Estate,  147  Pa.  160,  23  Atl.  873.  We 
reach  the  satisfactory  conclusion  that  all 
these  Instnuqents  should  be  construed  to- 
gether and  treated  as  one. 

2.  The  second  point  made  by  appellants  is 
not  so  easy  of  solution.  The  statute  express- 
ly provides  that  the  subsequent  birth  of  a 
legitimate  child  to  the  testator  before  his 
death  will  0];>erate  as  a  revocation  of  his  will. 
To  this  there  are  no  exceptions  or  qualiflca- 
tlons  stated.  This  law  was  passed  by  the 
Legislature  which  adopted  the  Code  of  1897. 
Before  that  there  was  no  statute  on  the  sub- 
ject, but  we  had  held  that  the  subsequent 
birth  of  a  child  for'  which  no  provision  had 
been  made  operated  as  an  Implied  revocation 
of  a  will.  The  difficulties  presented  by  this 
new  statute  are  pointed  out  in  Howe  v.  Rowe 
(Iowa)  94  N.  W.  258.  The  codicil  to  the  first 
will  recognizes  and  makes  provision  for  chil- 
dren bom  to  the  testator  by  his  second  mar- 
riage. As  we  understand  It,  it  gave  them  the 
remainder  in  fee  of  all  testator's  real  estate, 
after  carving  out  a  life  estate  for  his  second 
wife,  which  was  modified  to  a  certain  extent 
by  the  so-called  last  will;  and,  although  there 
may  be  some  doubt  about  this,  it  also  gave 
tbem  his  entire  personal  property  not  needed 
for  the  payment  of  debte.  By  the  terms  of 
the  first  will  the  personal  property  not  needed 
for  the  payment  of  debte  was  given  bis  wife 
absolutely;  but  this  bequest  was,  as  we  un- 
derstand it,  changed  by  the  codicil.  Here, 
then,  was  a  substantial  provision  for  these 


diildren,  if  there  be  any  estate  at  all — any- 
thing to  have  a  controversy  over.    Indeed, 
they  were  given  more  than  they  would  have 
been  entitled  to  under  the  law.    In  view  of 
this,  appellees  contend  that  we  should  read 
into  the  statute  the  words,  "for  whom  no  sub- 
stantial provision  has  been  made,"  or  their 
equivalent,  after  the  word  "death."    The  au- 
thority for  so  doing  is  said  to  be  found  in  the 
former  holdlnga  of  this  court  with  reference 
to  the  effect.  In  the  absence  of  statute,  of  the 
subsequent  birth  of  a  child  to  the  testator, 
and  a  statement  of  the  Code  commissioners, 
who  recommended  the  insertion  of  the  latter 
clause  of  the  statute,  to  the  effect  that  "this 
clause  states  a  rule  which  had  been  announ- 
ced by  the  decisions  of  the  Supreme  Court" 
It  is  true  that  it  does  state  a  rule  announced 
by  this  court,  but  for  some  reason  it  did  not 
state  any  exceptions  to  or  qualifications  of 
that  rule.    We  may,  for  the  purposes  of  the 
case,  assume  that  the  Code  commissioners  did 
not   Intend   to  nullify   these   exceptions  or 
qualifications,  although  this  la  by  no  means 
free  from  doubt;   but  we  have  no  means  of 
knowing  what  the  Legislature  intended,  ex- 
cept from  the  language  used,  and  that  con- 
tains no  modifications  or  exertions,  nor  does 
it  by  any  sort  of  inference  suggest  any.    If 
this  statute  were  presented  to  us  for  con- 
struction, without  reterence  to  the  decisions 
of  this  or  other  courts  adopting  the  dvll-law 
rule,  there  would  be  no  difficulty  in  ita  appli- 
cation to  the  facts  disclosed  by  tbls  record. 
It  Is  clear,  certain,  and  unambiguous.    By  ite 
terms  it  unequivocally  provides  that  the  sub- 
sequent birth  of  a  legitimate  child  shall  re- 
voke a  testator's  will.    Under  such  a  statute, 
would  we  be  Justified  In  saying  that  the  sub- 
sequent birth  of  an  illegitimate  child  would 
revoke  a  will?    Manifestly  not.    And  yet  we 
bad  held,  before  the  adoption  of  this  act,  that 
such  an  event,  if  the  illegitimate  was  subse- 
quently recognized  by  the  father  and  testator, 
did  revoke  It     Again,  suppose  the  testator 
adopted  a  child  after  the  making  of  his  will; 
would  tbls  revoke  it  under  the  statute?    No, 
unless  by  a  wide  stretch  of  Judicial  constmc- 
tion;   and  yet  under  previous  decisions,  fol- 
lowing the  civil  law,  which  we  adopted,  for 
this  state  with  reference  to  such  matters,  sub- 
sequent adoption  did  defeat  a  wilL    We  shall 
not  set  out  the  cases  bearing  upon  these  prop- 
ositions, as  they  are  familiar  to  the  profes- 
sion, or  may  be  easily  found.    When  a  statute 
Is  clear,  plain,  and  unambiguous,  there  la  no 
room  for  construction.     Sbonkwiler  v.   Stew- 
art, 104  Iowa.  67,  73  N.  W.  479;   In  re  King's 
Estate,  106  Iowa,  326,  75  N.  W.  187;   Mclver 
V.  Ragan,  2  Wheat  (U.  S.)  25,  4  L.  Ed.  175; 
EMdllcb  on  Interpretation  of  Statutes,  |  17, 
and  cases  cited.    We  are  constrained  to  bold 
that,  under  the  statute  quoted,  each  and  all 
of  these  wills  and  codicils  were  revoked  by 
the  subsequent  birth  of  legitimate  children  to 
the  testator  after  the  making  of  each  of  them, 
and  before  the  testator's  death. 
It  may  be  well  to  observe  that  the  law  now 
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under  consideration  was  amended  by  the  last 
L^flslature,  and  tbat  no  such  difficulties  as 
we  have  here  are  likely  to  arise  again.  See 
Acts  30th  Gen.  Assem.  p.  115,  c.  120. 

Appellees'  cotatentlon  that  no  one  but  these 
subsequently  bom  children  may  take  advan- 
tage of  the  revocation  Is  fully  met  and  decid- 
ed adversely  to  them  in  Alden  t.  Johnson,  68 
Iowa,  124,  18  N.  W.  696. 

For  the  reason  pointed  out,  the  Judgment 
most  be  reversed,  and  the  cause  remanded  for 
snch  orders  as  may  be  necessary  to  meet  the 
views  expressed  in  this  opinion.    Reversed. 


BOOTH  V.  UNION  TERMINAL  RT.  CO. 
(Supreme  Court  of  Iowa.     Oct  27,  1901.) 

R1ILB01.DB— UCBnSKEB— TBESFABSERS  —  CBOSS- 

INS  TRACK— DEATH— CONTBIBtrrOBT 

NEGUOENCE. 

1.  Where  railroad  tracks  were  laid  In  an  al- 
ley between  packing  house  baildings.  and  de- 
fendant had  knowledi^  that  for  many  years  em- 
ploy<Js  in  the  packing  house  had  been  in  the  hab- 
it of  crossing  the  tracks  at  all  points  along  the 
alley  between  the  buildings,  and  that  siich  prac- 
tice was  more  common  than  the  use  of  the  cross- 
ing at  one  end  of  the  platforms,  and  no  objec- 
tion was  ever  made  thereto,  an  employs  killed 
by  a  train  while  crossing  such  tracks  was  a  li- 
censee, and  not  a  trespasser. 
'  2.  Defendant  maintained  tracks  in  an  alley  be- 
tween packing  house  buildings,  with  knowledge 
that  the  employes  of  the  packing  house  uniform- 
ly crossed  the  tracks  between  the  buildings. 
Deceased  and  two  other  packing  house  employfta 
started  to  cross  the  tracks,  and  stopped  and 
looked  north  for  approaching  trains,  and,  though 
their  view  was  somewhat  obstructed,  they  could 
tee  moving  cars  at  least  600  feet  away.  No  cars 
were  seen  by  any  of  the  three,  whereupon  they 
walked  south  on  a  platform  about  35  feet,  when 
they  started  to  cross  without  again  looking  be- 
fore going  on  the  track.  Deceased's  companions 
lot  across,  but  deceased  was  struck  and  killed 
by  a  traiu  from  the  north.  Held,  that  deceased 
was  not  guilty  of  contributory  negligence  as  a 
matter  of  law. 

Appeal  from  District  Court,  Woodboir 
County;  O.  W.  Wakefield,  Judga 

Suit  tot  recover  damages  for  the  death  of 
F*y  Booth.  There  was  a  directed  verdict  for 
the  defendant,  and  from  a  judgment  thereon 
the  plalntur  appeals.    Reversed. 

J.  L.  Kennedy,  B.  A.  Morllng,  and  F.  O. 
Davidson,  for  appellant  Charles  A.  Dickson 
and  T.  F.  Bevlngton,  for  appellee. 

8HERWIN,  J.  The  deceased  was  about 
18  years  old  at  the  time  of  his  death,  and 
was  then,  and  for  several  days  previous 
tbereto  had  been.  In  the  employ  of  the  Cnd- 
sby  Packing  Company  In  Sioux  City.  Tb« 
plant  of  this  company  consists  of  a  group 
of  buildings  separated  by  an  alley  several 
bnndred  feet  In  length  running  notth  and 
aonth.  The  killing  and  packing  building,  In 
which  the  deceased  worked,  was  on  the  west 
dde  of  the  alley,  and  the  timekeeper's  oflSco 
and  the  general  office  were  at  some  distance 
apart  on  the  east  side  of  the  alley.    Bxtend- 
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ing  the  entire  length  of  the  alley,  and  near 
the  center  thereof,  was  the  main  switch 
track  used  by  the  defendant  for  the  pur- 
pose of  reaching  the  Cudahy  plant  and  the 
Armour  plant,  which  was  situated  some  dis- 
tance south  of  the  Cudahy  plant  Abutting 
the  alley  In  front  of  the  east  row  of  build- 
ings was  a  loading  platform  about  three  feet 
high  running  from  the  room  occupied  by  the 
timekeeper  south  several  hundred  feet  to  the 
general  office.  There  was  also  a  platform 
of  nearly  the  same  length  In  front  of  the 
west  row  of  buildings.  Near  the  north  ends 
of  these  platforms  there  was  a  sufficient 
plank  crossing  connecting  them.  South  of 
this  crossing,  and  on  either  side  of  the  main 
switch  track,  there  was  a  track  immediately 
in  front  of  the  platform.  There  were  also 
two  tracks  north  of  the  crossing,  similarly 
situated.  These  side  tracks  did  not,  how- 
ever, extend  over  the  crossing  In  question, 
which  was  at  grade  where  it  crossed  the 
track.  The  killing  and  packing  building  or 
room  was  south  of  this  crossing  and  north 
of  the  general  office.  The  deceased,  with 
two  fellow  workmen,  left  the  building  to- 
gether a  little  before  9  o'clock  in  the  after- 
noon, for  the  purpose  of  reporting  their  time 
at  the  general  office,  coming  out  of  the  build- 
ing through  the  bide  cellar  door  onto  the 
loading  platform.  Inunedlately  In  front  of 
this  point  two  cars,  coupled  together,  were 
standing  on  the  track,  the  north  one  of  the 
two  being  an  offal  car  and  the  south  one  an 
ordinary  box  car.  Upon  reaching  the  plat- 
form they  stopped  and  looked  to  the  north 
for  a  moment,  and  then  walked  south  to  a 
point  a  couple  of  feet  south  of  the  south 
end  of  the  box  car,  where  they  left  the  plat- 
form to  cross  the  tracks.  The  other  two  were 
ahead  of  the  deceased,  and  crossed  safely, 
but  just  aa  be  stepped  onto  the  main  track 
he  was  struck  and  killed  by  one  of  the  de- 
fendant's trains  running  south  at  the  rate  of 
18  or  20  miles  an  hour.  The  engine  was 
pushing  one  box  car  and  drawing  several 
others,  and  no  alarm  was  sounded  as  the 
train  went  through  the  alley.  One  of  the  de- 
fendant's employes  was  standing  on  the  top 
of  the  forward  car,  but  he  was  not  looking 
ahead  of  the  train.  A  motion  to  direct  a 
verdict  for  the  defendant  was  made  and  sus- 
tained at  the  close  of  the  plalntHTs  evidence, 
and  we  have  two  questions  for  determina- 
tion: First  was  the  deceased  a  trespasser? 
and,  second.  If  not,  was  he  guilty  of  contrib- 
utory negligence?  The  court-  sustained  the 
motion  on  the  latter  ground. 

A  thousand  or  more  men  were  employed 
in  and  about  the  Cudahy  plant  and  had  been 
80  employed  a  long  time  prior  to  the  acci- 
dent in  question.  Approximately  one-half  of 
the  employes  worked  on  the  west  side  of 
these  tracks,  and  each  day  when  they  quit 
work  It  was  their  custom,  required  by  the 
rules  of  the  Cudahy  Company,  to  report  their 
time  either  at  the  timekeeper's  office  or  at 
the  general  office,  depending  upon  the  time 
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tliejr  reported.  Tbe  evidence  showed  that 
these  employes,  as  well  as  those  working  on 
the  east  side  of  the  tracks,  were,  and  bad 
b«>en  for  years,  In  the  habit  of  crossing  the 
tracks  at  all  points  along  the  alley  between 
the  buildings;  that  such  practice  was  more 
common  than  the  use  of  the  crossing  at  the 
north  ends  of  the  platforms;  tbat  this  prac- 
tice was  fully  known  to  the  defendant's  em- 
ployes during  all  of  tbe  time,  and  tbat  no 
objection  bad  ever  been  made  thereto  by  the 
defendant.  Tbe  tracks  were  laid  on  the  sur- 
face of  tbe  gronnd,  and  between  them  and 
between  tbe  rails  of  each  cinders  bad  been 
put  In  and  leveled  off,  so  that  tbe  entire  sur- 
face of  the  alley  between  tbe  buildings  was 
level  and  smooth. 

In  Clamplt  v.  C,  St  P.  &  K.  Ry.  C3o.,  84 
Iowa.  71,  60  N.  W.  673,  the  plaintiff.  In  going 
back  and  forth  between  bis  home  and  bis 
work,  crossed  the  defendant's  tracks  on  a 
footpath  mncb  used  by  tbe  public,  and  which 
was  Just  at  the  foot  of  a  blgb  bank  where  a 
stairway  had  been  built  by  persons  using 
such  crossing.  It  was  contended  in  that 
case  tbat  tbe  plaintiff  was  a  trespasser,  and 
not  entitled  to  recover,  but  we  held  other- 
wise, and  said:  "There  were  no  fences  along 
the  road,  and  nothing  to  prevent  all  persons 
desiring  to  do  so  crossing  tbe  road  freely. 
The  defendant  and  the  railroad  company 
owning  tbe  track,  or  either,  bad  in  no  man- 
ner forbidden  tbe  crossing  of  tbe  track  by 
footmen,  and  had  thrown  no  obstacles  In 
their  way.  The  fact  that  the  place  at  the 
stairs  was  used  as  a  crossing  by  pedestrians, 
who  also  crossed  at  other  places  near  by, 
was  known  by  the  employes  of  the  defend- 
ant, and  by  the  engineer  who  operated  the 
en^e  which  struck  tbe  plaintiff.  The  stair- 
way and  tbe  ties  across  the  ditch,  as  well  as 
tbe  path  made  by  footmen,  prominently  ad- 
vertised tbe  place  as  a  crossing  used  by  pe- 
destrians. No  engineer  or  fireman  passing 
along  the  tracks  at  tbat  place  with  his  eyes 
open,  in  the  exercise  of  reasonable  watch- 
fulness and  care,  could  have  failed  to  see 
these  indications  of  tbe  footpath,  and  to  un- 
derstand therefrom  tbat  it  was  used  by 
pedestrians,  if  he  possessed  ordinary  intelli- 
gence. The  defendant  and  tbe  railroad  com- 
pany owning  the  track,  having  through  their 
employes  and  officers  knowledge  of  tbe  use 
of  tbe  footpath  crossing,  and  having  made 
no  objections  thereto,  nor  erected  fences, 
walls,  or  other  obstructions  to  such  use,  will 
be  presumed  tb  assent  to  It;  thus  giving  all 
who  use  tbe  crossing  license  therefor.  Tbe 
plaintiff,  therefore,  was  not  a  trespasser  up- 
on the  ralirond  track,  but  is  entitled  to  all 
tbe  rights  and  protection  of  «ne  rightfully 
upon  It  with  tbe  license  of  tbe  defendant." 
This  case  was  followed  In  Thomas  v.  C,  M.  tc 
St.  P.  Ry.  Co.,  103  Iowa,  649,  72  N.  W.  783, 
39  L.  R.  A.  399,  where  a  child  was  Injured 
on  tbe  defendant's  track,  where  tbe  public 
was  accustomed  to  travel  with  the  knowl- 
edge of  tbe  defendant    After  qnoting  from 


the  Clamplt  Case,  it  was  said:  '^hls  lan- 
guage applies  as  well  to  the  facts  In  tbe  case 
at  bar.  Here  was  an  almost  constant  use 
of  this  track.  Here  were  well-defined  foot- 
paths, and  a  ladder  In  use  for  years  for  the 
purpose  of  reaching  the  track.  The  track 
repairers  knew  the  ladder  was  there.  Tbe 
roadmaster  had  actual  knowledge  of  it  The 
superintendent  had  once,  at  least  been 
where,  if  he  used  his  eyes,  he  must  have 
seen  It  It  was  In  plain  view  of  all  tbe  train 
operatives;  •  •  •  and,  with  tbe  fact  un- 
disputed of  the  use  of  the  ladder,  paths,  and 
track  for  years  without  objection  from  tbe 
defendant  or  any  of  its  employte,  all  these 
and  other  facts  would  warrant  a  finding  by 
the  Jury  that  the  use  of  the  track  was  by 
tbe  consent  of  the  defendant  and  therefore 
the  child  •  •  •  was  not  a  trespasser." 
We  again  approved  the  rule  in  Scott  v.  St 
L.,  K.  &  N.  W.  Ry.  Co.,  112  Iowa,  64.  83  N, 
W.  818,  and  in  BdIngt(Hi  t.  B.,  C.  R.  &  N. 
R.  Co.,  lie  Iowa,  410,  90  N.  W.  95,  57  L.  R. 
A.  661.  The  basis  of  these  footpath  decisions 
Is  that  the  use  of  the  railroad  tracks  was  so 
common  and  so  well  defined  that  the  com- 
panies were  charged  with  knowliedge  of  such 
use,  and,  making  no  objections  or  obstruc- 
tion thereto,  were  presumed  to  assent  to  it 
Tbe  instant  case  presents  to  our  minds 
much  stronger  grounds  for  applying  tbe  rule 
thus  announced  than  do  any  of  the  cases  (dt- 
ed.  Here  the  Cudahy  bulTdlngs  were  arran- 
ged for  tbe  purpose  of  having  switching  fa- 
cilities between  them,  and  tbe  tracks  were 
laid  through  the  alley  for  their  accommoda- 
tion. Tbe  buildings  extended  many  hundred 
feet  on  each  side  of  the  tracks,  and  through- 
out the  entire  length  they  were  occupied  by 
the  employes  of  the  packing  company,  all  of 
whom  engaged  on  the  west  side  of  the  tracks, 
at  least  were  required  to  cross  the  tracks  at 
some  time  during  tbe  day.  That  they  would 
cross  at  the  point  most  convenient  for  them, 
rather  than  walk  to  the  plank  crossing,  sev- 
eral hundred  feet  away,  might  \^ll  have 
I>een  presumed  by  tbe  defendant  In  tbe  ab- 
sence of  a  physical  demonstration  that  such 
was  In  fact  tbe  case.  Bnt  for  two  years,  at 
least  before  the  accident  in  qnestion,  these 
hundreds  of  men  had  crossed  and  recrossed 
these  tracks  dally  with  the  full  knowledge  of 
tbe  defendant.  When  there  was  snow  on 
tbe  gronnd  many  well-defined  paths  crossed 
tbe  tracks,  but  we  do  not  deem  this  a  circmii- 
stance  of  great  weight  because  of  the  loca- 
tion and  purpose  of  the  tracks  and  the  well- 
established  fact  tbat  the  men  crossed  at  all 
points  between  tbe  buildings.  It  Is  the 
knowledge  of  tbe  constant  use  of  tbe  tracks 
that  binds  the  railroad  company,  and  when 
it  appears  that  such  use  Is  at  all  points  along 
Its  tracks  for  several  hundred  feet  tbe  case 
falls  clearly  within  the  rule  of  tbe  cases  cit- 
ed. While  a  railroad  company  \b  not  ordi- 
narily required  to  look  out  for  persons  who 
may  cross  Its  tracks  at  points  where  there  Is 
no  well-defined  use  thereof  for  such  purpose 
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b7  tbe  public.  It  cannot  b«  said  as  a  matter 
of  law  that  the  defendant  waa  not  required 
to  be  on  tbe  lookout  In  this  case.  Baltimore 
ft  Potomac  B.  Co.  t.  Cumberland,  176  U.  S. 
232,  ao  Sup.  Ot  380,  44  L.  Ed.  447.  Tbe  cases 
dted  on  this  branch  of  the  case  by  the  ap- 
pellee are  based  so  largely  upon  the  facta 
of  each  particular  case  that  we  will  not  ex- 
tend this  opinion  for  tbe  purpose  of  review- 
ing them.  In  many  of  the  cases  the  injured 
person  was  walking  upon  the  railroad  track, 
and  In  Bryaon  t.  C,  B.  &  Q.  By.  Co.,  89  Iowa, 
677,  57  N.  W.  430,  we  held  that  there  was  a 
distinction  between  walking  on  the  track 
and  crossing  the  same.  In  Wagner  y.  Chi- 
cago &  N.  W.  By.  Co.  Oowa)  98  N.  W.  141, 
we  held  that  the  Implied  Invitation  to  the 
public  to  use  well-defined  cinder  paths  pro- 
vided for  use  as  ways  excluded  an  Implied 
Invitation  to  walk  elsewhere,  and  therefore 
the  defendant  had  the  right  to  assume  that 
tbe  public  would  confine  Itself  thereto.  We 
reach  the  conclusion  that  the  deceased  was 
not  a  trespasser  upon  the  defendant's  track. 
The  two  men  who  left  the  killing  and  pack- 
ing house  with  the  defendant  were  Dave 
Brodlgan  and  John  Haueser.  Brodlgan  tes- 
tlfled  that  both  he  and  the  deceased  looked 
north  for  a  moment  or  two  when  they  first 
reached  the  platform,  and  that  there  were  no 
cars  moving  on  the  tracks  In  that  direction; 
that  the  three  of  them  then  went  south  on 
tbe  platform  about  35  feet  to  the  south  end 
of  tbe  box  car,  where  they  left  the  platform, 
and  started  across  the  tracks,  he  ahead,  and 
tbe  deceased  behind;  that  Just  as  he  was 
about  to  leaye  the  platform  a  friend  on  the 
east  platform  called  to  him  to  "hurry  up,  and 
beat  Wells";  that  he  then  Jumped  and  start- 
ed to  run,  and  did  not  look  for  a  train,  or  see 
or  hear  the  one  approaching  from  the  north. 
Haneser  followed  Brodlgan  across  the  tracks, 
and  both  arrived  safely  on  the  other  side. 
It  was  shown  that  the  deceased  did  not  again 
look  north,  nor  did  he  look  south,  as  he  step- 
ped by  the  end  of  the  car  and  upon  the  track 
wbere  be  was  struck.  Just  as  he  waa 
stepping  upon  that  track  his  peril  waa  no- 
ticed by  co-emirioy6s  on  the  east  platform, 
who  called  to  him.  He  looked  up,  bat 
in  the  same  instant  the  train  struck  him. 
His  view  from  tbe  platform  where  he  look- 
ed north  was  partially  obstructed,  but  that 
it  was  not  wholly  so  is  shown  by  the  ev- 
idence of  witnesses  who  afterwards  made  ob- 
scrrations  from  the  same  point,  and  under 
practically  the  same  circumstances,  and  who 
testified  that  about  two  feet  of  an  ordinary 
box  car  could  be  seen  four  or  five  hundred 
feet  north;  and  tbe  evidence  tended  to  show 
that  a  train  coming  south  from  that  point 
would  come  into  clearer  view  as  It  approach- 
ed until  it  reached  the  cars  standing  immedl- 
Ktely  in  front  of  the  hide  cellar  door.  The 
plank  crossing  of  which  we  have  spoken 
was  about  100  feet  north  of  this  cellar  door. 
The  record  does  not  show  by  whom  it  was 
plated  there,  but  does  show  that  it  was  used 


for  trucking  and  other  purposes.  Had  tbe  de- 
ceased gone  to  that  crossing,  he  would  have 
had  no  tracks  to  cross  except  tbe  center  or 
main  one.  There  were  cars  standing  on  tbe 
west  track  north  of  the  crossing,  however, 
and  whether  the  danger  of  crossing  there 
without  looking  immediately  before  stepping 
upon  the  track  would  have  been  greater  or 
less  than  where  the  deceased  attempted  to 
cross  would  depend  very  much  upon  his  posi- 
tion on  tbe  crossing.  Whether,  imder  all  of 
these  facts  and  circumstances,  it  should  be 
held  as  a  matter  of  law  that  the  deceased 
was  negligent  in  not  using  this  crossing,  and 
In  not  looking  and  listening  when  be  stepped 
around  tbe  car  and  before  going  upon  the 
main  track,  are  questions  presented  in  argu- 
ment, and  the  latter  one,  at  least,  is  verji 
close.  As  to  the  former.  It  Is  contended  that 
the  plank  crossthg  afforded  a  safe  way,  and 
that  It  was  negligence  to  cross  at  any  other 
point  This  was  a  question  for  the  Jury, 
however.  The  crossing  was  a  private  one, 
for  which  no  statutory  signals  were  required 
and  none  given.  The  train  passed  over  it  at 
the  same  speed  that  it  traveled  elsewhere 
through  the  alley,  and,  aside  from  the  fact 
that  the  side  tracks  did  not  extend  over  it, 
it  was  no  more  safe  than  any  other  point  be- 
tween the  buildings;  and,  as  we  have  said, 
the  Implied  Invitation  to  cross  the  tracks 
applied  as  strongly  to  all  other  points  as  to 
this  because  of  the  long-continued  custom 
and  practice  of  the  employes.  Had  It  been 
an  absolutely  safe  and  convenient  way.  It 
might,  perhaps,  be  said  as  a  matter  of  law 
tbat  the  deceased  was  negligent  in  not  using 
it.  If  the  deceased's  view  from  the  platform 
when  he  looked  north  had  been  entirely  ob- 
structed, there  can  be  no  question  as  to 
his  duty  to  again  look  when  he  reached  a 
point  where  he  could  have  seen  the  track, 
and  under  such  circumstances  the  fact  that 
others  bad  safely  crossed  Immediately  before 
him  would  not,  perhaps,  excuse  his  neglect 
But  here  be  could  have  seen  moving  cars  at 
least  500  feet  away.  He  and  Brodlgan  both 
looked  north,  and  the  latter  saw  no  cars  in 
motion;  hence  it  may  be  presumed  that  the 
deceased  saw  none.  They  immediately  there- 
after started  to  walk  south,  and  In  a  few  sec- 
onds later  the  other  two  had  crossed  the 
track  in  safety  ahead  of  the  deceased,  and 
without  any  warning  to  him  that  a  train  was 
approaching.  Had  the  train  been  running  at 
the  ordinary  yard  speed  instead  of  at  tbe 
rate  of  18  or  20  miles  an  hour,  the  deceased 
could  have  crossed  the  tracks  in  perfect  safe- 
ty, and  is  It  not  fair  to  presume  that  he  con- 
sidered this  matter  when  he  started  from  his 
point  of  observation  to  make  the  crossing? 
Camp  y.  C.  Gt  W.  By.  Co.  (Iowa)  99  N.  W. 
736. 

Could  different  Inferences  justly  be  drawn 
from  the  acts  of  tbe  deceased,  under  all  the 
facts  and  drcumstances  proven?  If  so,  It 
was  error  to  bold  as  a  matter  of  law  that  he 
was  negligent    Selensky  y.  O.  O.  W.  B.  Co. 
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(Iowa)  94  N.  W.  272;  CummlngB  r.  0.,  B. 
I.  &  P.  Ry.  Co..  114  Iowa,  86,  86  N.  W.  40; 
Moore  r.  0.,  St  P.  &  K.  0.  B.  C!o.,  1(»  Iowa, 
599,  71  N.  W.  589;  McLeod  v.  C.  &  N.  W. 
Ry.  Co..  104  Iowa,  141,  73  N.  W.  614,  and 
cases  there  cited;  Scbolte  t.  C  M.  &  St. 
P.  Ry.'  Co.,  lU  Iowa,  94,  86  N.  W.  68; 
Cleveland,  C,  C.  &  I.  Ry.  Co.  r.  Harring- 
ton (Ind.  Sup.)  30  N.  El  37;  Pltteburg,  Ft 
W.  &  C.  Ry.  Co.  T.  Callagban  (III.)  41  N.  EL 
909;  Grand  Trunk  R.  Co.  ▼.  Ives,  144  U.  S. 
408,  12  Sup.  Ct  679,  36  U  Ed.  485.  While, 
aa  we  have  heretofore  said,  the  case  is  close, 
we  reach  the  conclusion  that  It  sboold  have 
been  submitted  to  the  Jury,  and  tbe  Judgment 
Is  therefore  reversed. 


PHRRT  V.  HOWH  CO-OPBRATIVB 
CREIAMERY  CO. 

(Supreme  Court  of  Iowa.      Oct  26,  1904.) 

nmSANCES  —  GKEAMEBT  BEFOSK  —  OrFBNSIVK 

SU[BLI/—ABATIMXN'r— INJUNCTION — WIT- 

NE88B8— FEES— KILEAQE. 

1.  The  deposit  of  refuse  from  a  creamery  In 
the  bed  of  a  stream  flowing  throaeh  plaintiffs 
land  near  his  buildings,  which  refuse  polluted 
the  water,  and  gave  off  noxious  gases  affecting 
the  use  and  enjoyment  of  plaintiffs  property, 
was  a  nuisance. 

2.  Where  refuse  from  a  creamery  was  drained 
into  a  cesspool  from  which  the  only  outlet  was 
through  a  filtered  drain,  which  prevented  the 
discharge  into  a  stream  which  flowed  near 
plaintirs  premises  from  being  offensive,  al- 
though a  "creamery  odor"  could  be  noticed  by 

Sersons  standing  In  the  path  of  the  wind,  the 
ischarge  did  not  amount  to  a  nuisance. 

3.  A  nuisance  will  not  be  enjoined  after  It 
has  been  abated  by  the  owner. 

4.  Where,  in  an  action  to  enjoin  the  mainte- 
nance of  a  nuisance,  there  was  no  evidence  that 
any  property  right  of  plaintiff  was  damaged, 
and  though  it  was  shown  that  members  of  plain- 
tiff's family  were  at  times  nauseated  by  the 
odors  from  the  nnisance,  there  was  nothing  to 
indicate  the  extent  to  which  this  occurred  or 
that  it  was  followed  by  any  serious  results,  the 
award  of  only  nominal  damages  was  proper. 

5.  It  is  within  the  discretion  of  the  trial 
eovrt  to  allow  a  witness  properly  subpcenaed 
mileage  for  the  distance  actually  traveled  by 
him  to  attend. 

Appeal  from  District  Court,  Adair  County; 
Jas.  D.  Gamble,  Judge. 

Action  in  equity  for  an  Injunction  to  re- 
strain the  continuance  of  a  nuisance,  and 
for  damages.  Upon  hearing  the  prayer  for 
injunction  was  denied,  but  plaintiff  was  giv- 
en Judgment  for  nominal  damages,  with 
costs.  Both  parties  appeal.  The  plaintiff, 
having  first  perfected  bis  appeal,  will  be  de- 
nominated the  appellant    Affirmed. 

Frank  B.  Wilson,  for  appellant  Hlnkson 
&  Brown,  for  appellee. 

BISHOP,  3.  The  trial  court  found  that  I 
nuisance  existed  as  alleged  at  the  time  the 
action  was  commenced,  but  refused  an  In- 
junction on  the  ground  that  before  trial  such 
nuisance  bad  been  abated.  The  several  con- 
tentions of  the  parties  lead  us  to  Inquire 


whether  the  findings  of  facts  as  to  the  exist- 
ence and  the  abatement  of  the  nuisance  were 
warranted,  and,  if  warranted,  whether,  as 
matter  of  law,  the  prayer  for  an  injtmctlon 
should  have  been  granted  nevertheless.  .A 
brief  review  of  the  facts  Is  necessary  to  an 
imderstandlng  of  the  situation. 

In  1898,  plaintiff,  with  others,  organised 
and  procured  to  be  Incorporated  the  defend- 
ant company.  As  its  name  Implies,  the  bosi- 
ness  of  the  corporation  is  the  manufacture 
of  butter,  and  this  it  does  from  milk  supplied 
by  its  stockholders,  fSrmers  residing  in  the 
vicinity.  The  creamery  buildings  were  lo- 
cated on  the  bank  of  a  smail  waterway,  a 
branch  of  the  Middle  river.  In  wet  seasons 
a  small  stream  of  water  runs  through  the 
way,  while  in  dry  seasons  the  water  stands 
in  pools  along  the  way,  or  dries  up  entirely. 
Plaintiff's  farm  is  below  the  location  of  the 
creamery,  his  farm  buildings  belug  situated 
about  40  rods  from  the  creamery  building. 
The  waterway  passes  along  to  Ijie  rear  of 
bis  bams  and  outhouses.  As  at  first  con- 
structed, the  refuse  of  the  creamery,  con- 
sisting of  the  washing  of  the  chnmst  vata, 
cans,  etc.,  was  dumped  Immediately  into  the 
waterway.  Without  stating  the  facts  in  de- 
tail, we  may  say  that  in  our  opinion,  there 
is  8ufi3cient  evidence  upon  which  to  predicate 
a  finding  that  in  the  summer  time,  especially 
during  low  stages  of  water,  such  refuse  be- 
came decomposed  in  the  bed  of  the  stream, 
and  polluted  the  water,  and,  as  well  gave  off 
nozlons  and  offensive  gases  and  smells,  af- 
fecting the  use  and  enjoyment  of  plaintifrs 
property.  This  was  sufficient  to  make  out 
a  case  of  nnisance.  Wood  on  Nuisances.  iS 
832-661. 

Having  reached  this  conclusion,  we  may 
next  inquire  whether  such  nnisance  had  been 
abated  before  the  trial  in  the  court  below, 
and,  If  so,  the  effect  thereof.  As  to  the  fact 
question,  we  are  content  to  bold  'With  the 
trial  court  that  an  abatement  had  taken 
place.  A  large  cesspool  had  been  construct- 
ed, into  which  were  drained  all  the  wash- 
ings, etc.,  from  the  creamery,  and  the  only 
outlet  therefrom  was  through  a  filtered  drain. 
Witnesses,  whose  appearance  and  manner  of 
testifying  commended  them  to  the  trial 
comt,  testify  that  thereafter  the  offensive 
character  of  the  discharge  into  the  water- 
way was  practically  done  away  with.  True, 
some  of  the  witnesses  Insist  that  a  creamery 
odor  was  still  discoverable  to  one  standing 
In  the  path  of  the  wind,  and  there  is  testi- 
mony to  the  effect  that  to  some  extent  the 
pollution  of  the  water  rtill  continued.  We 
conclude,  however,  that  this  was  not  snffi- 
clent  to  Justify  the  injunction  prayed  for.  It 
is  not  every  pollution  of  a  stream,  nor  every 
case  of  noisome  or  noxious  smells,  that  will 
constitute  a  nuisance.  The  demands  of  the 
present  day  require  the  establishment  and 
operation  of  creameries  as  well  as  other  fac- 
tories, and  it  is  not  to  be  expected  that  In 
the  presence  of  such  places  there  wlU  be 
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fonnd  the  pure  air  Incident  to  seclnded  and 
nnfreqnented  atretchee  of  country.  So  It  bas 
come  tD  be  the  mie  that  "tbe  fact  tbat  a 
trade,  wbetber  a  noisy  trade  or  one  tbat  lib- 
erates smoke,  noxious  vapors,  or  noisome 
smells,  or  any  nse  of  property,  however  Im- 
proper, on  the  part  of  tbe  person  devoting 
his  property  to  sncb  nse.  Impairs  tbe  value 
of  an  adjoining  property,  does  not  thereby 
create  a  nuisance,  unless  the  ill  resulting 
from  tbe  trade  produces  actual,  physical  dis- 
comfort, or  a  tangible,  visible  injury  to  the 
property  Itself."  "Wood  on  Nuisance,  {  640. 
See,  also,  Pennoyer  v.  Allen  (Wis.)  14  N.  W. 
609,  43  Am.  Rep.  728;  Tlede  ▼.  Scbneldt 
(Wis.)  81  N.  W.  826;  Bennett  t,  Mfg.  Co, 
103  Iowa,  207,  72  N.  W.  507. 

Was  tbe  trial  court  In  errw  In  refusing 
an  injunction,  tbe  nuisance  having  been 
abated?  We  think  this  question  must  be  an- 
swered In  tbe  negative.  Equity  will  Inter- 
fere through  the  medium  of  an  injunction 
to  restrain  a  private  nuisance  in  two  classes 
of  cases  only:  First,  when  it  Is  made  to  ap- 
pear that  tbe  act  threatened.  If  done,  would 
be  destructive,  or  that  tbe  Injury  would  be 
irreparable;  second,  that  repeated  or  con- 
tinuous acts  of  wrong  are  done  or  threaten- 
ed. It  la  tbe  rale  in  all  such  cases  that, 
when  tbe  legal  remedy  of  an  action  at  law 
for  damages  Is  adequate,  a  complaining  par- 
ty must  be  remitted  to  such  remedy.  In  tbe 
lirst  of  tbe  class  of  eases  in  which  equity 
will  Interfere  it  Is  upon  the  theory  solely 
tbat  the  Injury,  If  accomplished,  will  be  such 
that  tbe  personal  or  property  rights  threat- 
ened cannot  be  restored  to  an  original  con- 
dition, or  cannot  be  compensated  by  money 
damages.  In  the  second  class  of  cases  eg- 
nlty  Interferes,  that  .a  multiplicity  of  actions 
for  damages  may  be  avoided.  Now,  where 
tbe  situation  as  shovm  to  exist  at  tbe  time 
of  trial  Is  such  as  that  all  the  damage  that 
may  be  expected  has  been  done,  and  tbe  con- 
ditions are  such  that  no  repetition  of  the  acts 
or  conduct  complained  of  Is  to  be  appre- 
hended, there  can  be  no  occasion  for  the 
entry  at  an  injunctional  decree.  There  is  no 
longer  anything  to  enjoin,  and  courts  do  not 
indulge  in  the  Idle  task  of  formulating  and 
entering  decrees  tbat  cannot  be  made  ef- 
fective, because  there  la  no  state  of  facts  to 
which  the  same  can  have  application.  Pom- 
eroy's  Equity,  1 1357.  We  are  aware  that  In 
cases  of  intoxicating  liquor  nuisances — ^belng 
public  In  character,  and  not  tbe  subject  of 
an  action  tor  damages — It  has  been  held  that 
the  pnblic  is  not  obliged  to  rest  Its  interest 
00  tbe  mere  assertion  of  tbe  defendant  tbat 
he  would  not  repeat  the  act  of  Infringement 
Thus,  where  it  appears  that  the  defendant 
has  been  maintaining  a  nuisance,  the  fact 
that  he  testifles  that  shortly  before  the  trial 
be  quit  tbe  business  will  not  be  sufficient 
ground  for  refusing  the  Injunction.  Judge 
T.  Kribs.  71  Iowa,  183,  32  N.  W.  824;  Half- 
man  V.  Spreen,  76  Iowa,  809,  39  N.  W.  512. 
But  this  role  can  bare  no  application  in 


principle  to*  the  case  of  a  private  nuisance, 
resulting  in  private  damages  aloue,  and 
which,  as  disclosed  by  the  record,  bas  been 
permanently  abated.  Moreover,  It  bas  been 
beld,  even  in  the  case  of  a  liquor  nuisance, 
where  tbe  owner  of  the  building  bas  been  la- 
formed  tbat  such  has  been  maintained  by 
bis  tenant  and  takes  steps  to  have  it  abated, 
an  injunction  should  not  issue.  It  being  made 
to  appear  tbat  the  owner  is  acting  in  good 
faith.  Shear  t.  Brinkman,  72  Iowa,  698,  34 
N.  W.  483. 

2.  Appellant  contends  tbat  tbe  trial  court 
erred  In  awarding  him  nominal  damages  only. 
With  this  contention  we  are  not  prepared  to 
agree.  No  evidence,  competent  to  tbe  pur- 
pose, whatever,  was  Introduced  showing  any 
damage  to  any  property  right  We  find  noth- 
ing in  tbe  record  upon  which  an  award  of 
damages  could  be  predicated,  save  tbat  It  is 
made  to  appear  that  members  of  plaintiff's 
family  were  at  times  nauseated  by  tbe 
smells  coming  from  the  creamery.  Conced- 
ing tbat  plaintiff  could  recover  damages 
therefor,  there  Is  nothing  to  indicate  the  ex- 
tent to  which  this  occurred,  or  ttiat  such 
was  followed  by  any  serious  results,  either 
as  to  health  or  tbe  matter  of  employment 
Accordingly,  we  see  no  reason  for  disturbing 
tbe  Judgment 

3.  Appellee  complains  because  of  tbe  taxa- 
tion In  favor  of  a  witness  for  plaintiff  of 
costs  in  tbe  court  below,  and  particularly  be- 
cause such  witness,  by  name  E.  M.  Brown, 
was  credited  with  mileage  from  the  state 
line,  a  distance  greater  than  70  miles,  and 
for  a  greater  number  of  days  than  was  ac- 
tually consumed  in  tbe  trial  of  the  case. 
The  witness  was  a  material  one,  and  it  does 
not  appear  that  he  was  subpoenaed  for  tbe 
purpose  of  unnecessarily  increasing  the  costs. 
Under  the  ruling  in  Casley  v.  Mitchell,  96 
N.  W.  725,  a  witness  may  be  entitled  to  have 
taxed  tbe  actual  mileage  necessarily  traveled 
by  blm.  As  to  bis  attendance,  it  seems  tbat 
be  appeared  in  answer  to  tbe  subpoena  while 
court  was  in  session,  and  remained  no  longer 
than  to  give  his  testimony  In  tbe  case  when 
called.  The  witness  claimed  mileage  from  a 
point  without  the  state,  and  the  trial  court; 
on  motion,  reduced  tbe  amount  to  mileage 
within  the  state.  Tbe  matter  was  largely 
in  the  discretion  of  the  court,  and  we  think 
there  was  no  error.  Tbe  case  of  Cllmie  v. 
Appanoose  County  (decided  at  tbe  present 
term)  101  N.  W.  98,  is  in  point 

AfDrmed. 


In  re  KUHN'S  ESTATE. 

LONO  V.  KUHN. 

(Supreme  Court  of  Iowa.     Oct  27,  1004.) 

DXSCERT   AND    DISTBIBITTIOH — MTTRnEB   Ot   AR- 
CKBTOB. 

1.  Code,  i  3886,  providing  that  "no  person  who 
feloniously  takes  or  causes  or  procures  another 
80  to  take  the  liftf  of  another  snail  inherit  from 
such  person,  or  take  by  devise  or  legacy  from 
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him,  Any  portion  of  his  estate,"  does  not  dei>rlve 
a  widow,  who  was  the  murderer  of  her  hug- 
band,  from  her  distributive  share  of  his  estate, 
under  Code,  $  3366,  as  a  matter  of  contract. 

Appeal  from  District  Court,  Keolculc  Coun- 
ty; J.  T.  Scott,  Judge. 

Tlie  plaintiff  herein,  Chas.  Kulin,  Sr.,  iM 
the  father  of  Chas.  Eulin,  Jr.,  who  died  on 
the  4th  day  of  September,  1900,  from  the 
effects  of  poison  unlawfully  and  feloniously 
administered  to  him  by  the  appellant,  Sarah 
Euhn.  State  of  Iowa  t.  Euhn,  117  Iowa, 
216,  90  N.  W.  733.  This  Is  an  action  In  pro- 
bate, brought  by  the  plaintiff  to  determine 
the  right  of  the  defendant,  Sarah  Kuhn,  to 
take  the  distributive  share  of  her  deceased 
husband's  estate,  provided  for  by  section  3366 
of  the  Code.  There  was  a  Judgment  deter- 
mining the  iBsue  adversely  to  the  defendant, 
and  she  appeals.    Reversed. 

D.  W.  Hamilton  and  O.  M.  Brown,  for  ap- 
pellant W.  O.  Gamble  and  J.  P.  Talley,  for 
appellee. 

SHERWIN,  J.  The  question  of  flrat  Im- 
portance in  this  case,  and  the  only  one  which 
we  feel  called  upon  to  determine,  is  whether 
the  defendant,  Sarah  Kuhn,  is  denied  the 
right  to  a  distributlTe  share  of  her  deceased 
husband's  estate  by  section  3386  of  the  Code. 
The  section  la  in  the  following  language,  ao 
far  as  the  same  is  material  here:  "No  per- 
son who  feloniously  talses  or  causes  or  im^ 
cures  another  so  to  talie  the  life  of  another 
shall  inherit  from  such  person,  or  take  bj 
devise  or  legacy  from  him,  any  portion  of 
his  estate;  •  •  •  but  in  every  instance 
mentioned  in  this  section,  all  benefits  that 
would  accrue  to  any  such  person  upon  the 
death  *  *  *  of  the  person  whose  life  la 
thus  taken  shall  become  subject  to  distribu- 
tion among  the  other  heirs  of  such  deceased 
person,  according  to  the  foregoing  rules  of 
descent  and  distribution  in  case  of  death." 
The  language  of  the  statute  Is  that  the 
murders  shall  not  Inherit  or  take  by  devise 
or  legacy  from  the  deceased  person.  The 
law  is  well  settled  in  this  state  that  the  dis- 
tributive share  which  the  widow  takes  un- 
der section  3366  of  the  Code  goes  to  her  aa 
a  matter  of  contract  and  of  right,  and  not 
by  inheritance.  Phillips  t.  Carpenter,  79 
Iowa,  600,  44  N.  W.  898;  French  v.  French, 
84  Iowa,  655,  61  N.  W.  145,  16  L.  R.  A.  800; 
Smith  V.  Zuckmeyer,  53  Iowa,  14,  8  N.  W. 
782;  Bums  v.  Keas,  21  Iowa,  257;  Rausch 
V.  Moore,  48  Iowa,  611,  30  Am.  Rep.  412.  It 
Is  apparent,  therefore,  that  section  3386  does 
not,  by  its  express  terms,  prohibit  the  guilty 
spouse  from  taking  the  distributive  share 
provided  for  In  section  3366. 

It  is  insisted,  however,  tliat  It  was  the  'in- 
tention of  the  statute  to  prohibit  any  person 
from  taking  or  receiving  any  benefits  wMcb 
might  come  to  him  as  the  result  of  his  crim- 
inal act,  and  that  it  should  be  so  construed 
in  the  interest  of  Justice  and  public  policy. 
It  cannot  be  doubted  that  the  statute  must 


be  regarded  as  penal.  It  imposes  a  forfei- 
ture of  a  property  right  which  becomes  vest- 
ed upon  the  death  of  the  ancestor  or  testator. 
It  is  not  strictly  a  criminal  statute,  but  so 
much  in  the  nature  of  one  that  we  have 
held  that  such  statutes  must  be  strictly  con- 
strued. Hanks  v.  Brown,  79  Iowa,  5G0,  44 
N.  W.  811;  Bond  v.  Wabash,  St  L.  &  P. 
Ry.  Co.,  67  Iowa,  712,  26  N.  W.  892.  And 
such  Is  the  general  rule  recognized  by  the 
authorities.  Farmers'  &  Mechanics'  Nat 
Bank  v.  Dearing,  91  U.  S.  29,  23  L.  Ed.  196; 
Cleveland,  C,  C.  &  St  L.  Ry.  Co.  y.  WeUs, 
65  Ohio  St  3181  62  N.  E.  332,  58  L.  R.  A. 
651.  And  see  cases  cited  In  note  in  26  Am. 
&   Eng.   Enc.   of  Law,  661. 

It  is  said  by  the  appellee  that  notwith- 
standing this  rule^  the  statute  should  be  giv- 
en an  equitable  construction  so  as  to  bring 
the  defendant  within  the  scope  of  its  pui^ 
pose.  But  we  are  dted  to  no  authority  which 
goes  to  the  length  of  holding  that  a  penal 
statute  should  be  given  such  a  construction 
for  the  purpose  of  bringing  within  its  pur- 
view persons  or  acts  which  are  not  within 
the  legitimate  intendment  thereof  as  deter- 
mined by  the  words  of  the  statute  itself. 
Such  statutes  are  inelastic,  and  cannot  by 
construction,  be  made  to  embrace  cases  plain- 
ly without  the  letter,  though  within  the  rea- 
aon  and  policy,  of  the  law.  The  State  t. 
Lovell,  23  Iowa,  304.  In  TTnlted  States  v. 
WUtberger,  6  Wheat  76,  5  L.  Ed.  37,  Chief 
Justice  Matahall,  speaking  of  this  rule  of 
construction,  said:  "The  rule  that  penal  laws 
are  to  be  construed  strictly,  is  perhaps  not 
much  less  old  than  construction  itself.  It  is 
founded  on  the  tenderness  of  the  law  for  the 
rights  of  individuals,  and  on  the  plain  prin- 
ciple that  the  power  of  punishment  is  vest- 
ed in  the  Legislature,  not  in  the  Judicial 
department  It  is  the  Legislature,  not  the 
court  which  is  to  define  crime  and  ordain 
its  punishment  It  is  said  that,  notwith- 
standing tills  rule,  the  intention  of  the  law- 
makers must  govern  in  the  construction  of 
penal  as  well  as  other  statutes.  This  la  true. 
But  this  Is  not  a  new.  Independent  rule  which 
subverts  the  old.  It  is  a  modification  of  the 
ancient  maxim,  and  amounts  to  this:  that 
though  penal  laws  are  to  be  construed  strict- 
ly, they  are  not  to  be  construed  so  strictly 
aa  to  defeat  the  obvious  intention  of  the 
Legislature.  The  maxim  is  not  to  be  so  ap- 
plied as  to  narrow  the  words  of  the  statute 
to  the  exclusion  of  cases  which  those  words. 
In  their  ordinary  acceptation,  or  in  that  sense 
In  which  the  Legislature  has  obvIouslT  used 
them,  would  comprehend.  The  Intenobn  of 
the  Legislature  Is  to  be  collected  from  the 
words  they  employ.  Where  there  la  no  am- 
biguity in  the  words,  there  la  no  reason  for 
construction.  The  case  must  be  a  strong 
one,  indeed,  which  would  Justify  a  court  in 
departing  from  the  plain  meaning  of  the 
words,  especially  in  a  penal  act  in  search  of 
an  Intention  which  the  words  themselves  did 
not  suggest    To  determine  that  a  case   is 
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within  the  inteotion  of  a  statute,  its  language 
must  authorise  us  to  say  so.  It  would  be 
dangerous,  indeed,  to  cany  tbe  principle  that 
a  case  wlilcb  is  wltbln  the  reason  or  mischief 
of  a  statute  is  within  its  proTislons  so  far  as 
to  punish  a  crime  not  enumerated  In  tbe 
statute  because  it  Is  of  equal  atrocity  or  of 
kindred  character  with  those  which  are  enu- 
merated." The  rule  thus  announced  by  the 
great  Jurist  has  been  the  guide  to  the  courts 
and  text-writers  ever  since  it  was  handed 
down  and  became  a  part  of  the  law.  It 
being  true,  then,  that  the  statute  cannot 
be  extended  by  Implication  beyond  the  fair 
and  legitimate  import  of  the  words  used 
therein,  we  come  to  an  examination  of  its 
language.  The  statute  was  enacted  In  1897, 
and  Icmg  prior  thereto  this  court  had  held 
that  the  surrlTlng  spouse  did  not  take  the 
dlBtribntlTe  share  provided  for  by  the  stat- 
ute by  descent  at  as  an  heir,  but  of  right 
and  under  the  statute;  and  it  is  to  be  pre- 
■umed  that  the  Legislature  was  advised  of 
Rich  mle^  and  that  the  words  used  in  the 
statute  were  knowingly  and  deliberately  used 
with  this  limitation  In  mind.  To  hold  other- 
wise would  be  to  say  that  tbe  lawmakers 
were  ignorant  of  the  law  of  their  own  state^ 
and  this  is  beyond  the  duty  of  tbe  court 
It  is  argued  that  the  last  clause  of  tbe 
statute^  which  says  that  all  benefits  that 
would  accrue  to  any  such  person  upon  the 
death  of  the  person  whose  life  is  taken  shall 
be  distributed  among  the  other  heirs,  brings 
the  defendant  within  Its  proTlsions.  But 
tMs  is  not  true.  The  language  relates  back 
to  the  particular  iwrsons  who  are  prohibit- 
ed from  taking:  that  la,  the  benefits  which 
would  acome  to  one  who  inherits  on  account 
of  tbe  deatb  shall  be  distributed  to  tbe  oth- 
er heirs. 

It  is  contended,  also,  that  it  would  be 
against  imbllc  policy  to  permit  the  defendant 
to  derive  advantage  from  her  criminal  act 
But  the  public  policy  of  a  state  is  the  law  of 
that  state  as  found  In  Its  Constitution,  its 
statutory  enactments,  and  Its  Judicial  records. 
People  V.  Hawkins,  167  N.  T.  12.  61  N.  B. 
257,  42  L.  R.  A.  490,  68  Am.  St.  Rep.  763. 
And  when  such  policy,  touching  a  particular 
subject  bas  been  declared  by  statute,  as  in 
this  case,  it  Is  limited  by  such  statute,  and 
the  courts  have  no  authority  to  say  that 
tbe  L^iislature  should  have  made  it  of  wid- 
er application.  Tbe  Legislature  has  since 
amended  the  statute  by  bringing  the  surviv- 
ing spouse  within  its  express  terms.  CHiap- 
ter  135^  p.  102,  Acta  29th  Gen.  Assem.  And 
by  thus'  amending  it  the  Legislature  has  it- 
self declared  that  It  did  not  theretofore  in 
express  words  or  by  fair  import  Include  the 
spouse  of  the  deceased.  As  we  understand 
the  appellant's  argument,  no  claim  is  made 
that  she  la  entitled  to  more  than  her  dis- 
tributive share  of  one-third.  The  additional 
amount  which  she  might  take  under  sectl<Mi 
8879,  in  case  of  no  issue  surviving,  would 


be  taken  as  an  heir  under  the  rule  of  our 
cases.    Phillips   v.    Carpenter,    supra. 

We  are  of  the  opinion  that  the  defendant 
Is  entitled  to  tbe  distributive  share  given 
by  section  3366  of  tbe  Coda.  The  Judgment 
is  therefore  reversed. 


CHAMBLISS  V.  HASS. 
(Supreme  Court  of  Iowa.     Oct  27,  1904.) 

HKW  TBIAI/— AITIBMAKCE  OF  JTJDOiTENT  ON  AP- 
FKAI.— SUBSKQUBNT   MOTION— COIXECTION    OF 

ivoauxm  on  kxbcijtion— voijDntabt  pat- 

KXNT. 

1.  The  granting  of  a  new  trial  is  a  matter  so 
within  the  discretion  of  the  trial  court  that  it 
will  not  be  interfered  with,  save  in  a  clear  case 
of  abuse. 

2.  One  who  obtains  and  enforces  a  judgment 
which'  is  afterwards  reversed  on  appeal,  or  is 

I  annulled  or  set  aside  by  the  trial  court  for  fraud 
'  or  mistake,  may  be  re<iuired  to  make  restitution. 
I  3.  A  payment  of  money  made  on  execution  is 
!  not  a  voluntary  payment  though  there  has  been 
I  no  seizure  of  the  property  of  the  one  making 
I  the  payment 

4.  Code,  S  4004,  provides,  in  substance,  that 
a  proceeding  for  a  new  trial  on  the .  ground  of 
new  and  material  evidence  shall  be  by  petition. 
setting  forth  the  judgment  and  the  alleged  facts 
or  errors  constituting  a  cause  for  a  new  trial, 
which  proceeding  stiall  t>e  commenced  within  one 
year  after  judgment ;  and  section  4095  provides 
that  in  such  proceeding  the  party  shall  be 
brought  into  court  in  the  same  way  on  the  same 
notice,  and  the  pleadings,  issues,  and  trial  shall 
be  as  near  as  may  be  as  in  ordinary  actions. 
Held,  that  where  defendant,  after  judgment  was 
rendered  against  him,  appealed  to  the  Supreme 
Court  where  the  judgment  was  affirmed,  and 
thereafter  it  was  paid  on  execution,  such  facts 
were  no  ground  for  denying  defendants'  subse- 
quent motion  for  a  new  tnal,  made  within  a  year 
on  the  ground  of  new  and  material  evidence, 
notwithstanding  that  defendant  had  failed  to  ask 
for  a  stay  of  proceedings  on  appeal  until  his 
application  for  a  new  trial  could  be  disposed  of. 

Appeal    from    District    Coort,    Muscatine 
County ;  D.  V.  Jackson,  Judge. ' 
Tbe  opinion  states  tbe  case.   Afllrmed. 

J.  R.  Williams  and  J.  C.  Coster,  for  appel- 
lant William  Hoersch  and  Carskadden  & 
Bnrk,  for  appellee. 

WBAVBR,  J.  Benjamin  Chambllss  died 
Intestate  in  tbe  year  1809,  and  the  appellee 
herein,  J.  H.  Hass,  was  duly  appointed  admin- 
istrator of  his  estate.  Thereafter  Jefferson 
Chambliss,  a  son  of  the  Intestate,  brought  suit 
against  the  administrator,  claiming  the  owner- 
ship of  certain  promissory  notes  held  by  said 
administrator,  and  listed  as  a  part  of  the  as- 
sets of  the  estate  of  Benjamin  Chambliss.  Up- 
on trial.  Judgment  was  rendered  in  favor  of 
the  claimant  Within  less  than  one  year  from 
the  date  of  said  Judgment  the  administrator 
died  a  petition  for  new  trial  under  the  provi- 
sions of  Code,  tit  20,  c.  1,  alleging  the  dis- 
covery of  new  and  material  evidence  tend- 
ing to  show  that  the  testimony  offered  upon 
the  trial  by  said   Jefferson  Chambliss  con- 
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cernlns  tala  alleged  possession  of  the  notes 
during  tbe  lifetime  of  bis  father  was  untrue, 
and  that  the  gift  or  transfer  to  his  son  was 
never  In  fact  consummated  by  delivery.  The 
plalntHTs  demurrer  to  this  petition  having 
been  overruled,  he  flled  an  answer  in  the  na- 
ture of  a  denial.  In  February,  1903,  Jeffer- 
son ChambllBs  died,  and  his  administrator 
was  substituted  as  plaintiff.  In  April,  1903, 
plaintiff  amended  his  answer  to  petition  for 
new  trial,  alleging  that,  before  said  petl- 
tloB  was  filed,  the  defendant  had  appealed 
from  the  judgment  of  the  district  court  to 
this  court,  where,  on  May  21,  1902,  said 
Judgment  was  duly  affirmed,  and  that  there- 
after execution  had  been  Issued  upon  said 
Jndgmoit,  and  was  returned  by  the  sheriff  en 
June  10,  1902,  fully  satisfied,  ft>r  which  rea- 
sons the  trial  court  was  without  Jurisdiction 
to  entertain  the  petition  for  a  new  triaL  To 
this  amendment  a  demurrer  was  sustained, 
and  trial  was  held  to  the  court  upon  the  ia- 
sues  presented  by  the  petition  and  answer. 
The  court  found  for  the  petitioner,  and  order- 
ed a  new  trial,  and  plaintiff's  appeal  from 
this  order  la  now  before  na 

1.  Counael  have  argued  the  sufficiency  of 
the  showing  of  newly  discovered  evidence  as 
ground  for  a  new  trial,  but  we  think  It  un- 
necessary for  us  to  go  into  any  review  of  the 
record  on  this  point  The  granting  of  a  new 
trial  is  so  peculiarly  a  matter  within  the 
discretion  of  the  trial  court  that  we  will  not 
interfere  with  such  order,  save  where  a 
clear  case  of  abuse  of  Judicial  discretion  Is 
made  out.  In  the  ease  before  us  the  prin- 
cipal testimony  alleged  to  have  been  discov- 
ered was  a  letter  said  to  have  been  written 
by  Jefferson  Cbambllss,  In  which  he  admit- 
ted that  the  gift  to  him  had  never  been  con- 
summated by  delivery.  If  the  letter  was 
genuine,  it  went  very  far  to  prove  that  plaln- 
titTs  claim  to'  the  notes  was  unfounded,  and 
was  therefore  an  Item  of  evidence  of  the 
highest  importance  In  determining  the  truth 
of  the  controversy.  The  testimony  bearing 
on  the  genuineness  of  the  writing  and  on  the 
matter  of  defendant's  diligence  in  discover- 
ing it  was  for  the  consideration  of  the  court, 
and  its  finding  thereon  is  not  so  unreasonable 
or  80  without  substantial  support  as  to  be  held 
reversible  error.  In  connection  with  this 
proceeding,  plalntlfl  also  moved  to  suppress 
the  deposition  of  the  witness,  a  sister  of 
plaintiff,  who  produced  the  letter,  and  as- 
signs error  upon  the  overruling  of  the  mo- 
tion. Other  rulings  upon  the  admission  of 
evidence  are  also  complained  of,  but,  without 
pausing  to  consider  them  separately,  we  are 
of  the  opinion  that  none  of  these  objections 
are  well  taken. 

2.  The  one  serious  question  presented  by 
this  appeal  is  upon  the  ruling  of  the  trial 
court  sustaining  defendant's  demurrer  to  the 
plea  setting  up  the  appeal  from  the  Judg- 
ment in  the  main  case,  the  affirmance  of  such 
Judgment  and  its  aubsequent  payment,  as  a 


bar  to  the  demand  fbr  a  new  trial.  The  con- 
tention of  the  appellant,  that  the  appeal 
from  the  Judgment  in  the  principal  case  bad 
the  effect  to  deprive  the  trial  court  of  Ju- 
risdiction to  entertain  the  application  for 
new  trial,  cannot  be  sustained.  The  risht 
to  petition  for  new  trial  within  one  year 
upon  the  grounds  named  in  the  statute  is  ab- 
solute and  unqualified,  and  la  wholly  inde- 
pendent of  the  right  of  appeal  The  pro- 
ceeding involves  no  attempt  to  review  the 
Judgment  which  has  been  appealed  from,  nor 
to  pass  upon  or  take  advantage  of  any  al- 
leged error  in  the  record.  It  is  in  effect  an 
independent  proceeding,  in  which  a  new  and 
different  issue  is  Joined  and  tried  as  an  or- 
dinary action.  Code,  H  40M,  4095.  Bank  T. 
Murdongh,  40  Iowa,  26;  Cook  v.  Smith,  58 
Iowa,  607,  12  N.  W.  017.  In  the  last-cited 
case,  after  Judgment  rendered  against  them 
in  the  circuit  court,  the  defendants  filed  a 
petition  for  a  new  trial,  and,  without  waiting 
for  a  disposition  of  the  petition,  they  also 
prosecuted  an  appeal  to  this  court,  where  the 
Judgment  was  affirmed.  Pending  the  appeal, 
the  plaintiff  flled  an  answer  setting  up  the 
pendency  of  the  case  In  this  court  as  a  bar 
to  the  proceeding  for  a  new  trial,  and  a  de- 
murrer thereto  was  sustained.  After  the  af- 
firmance of  the  Judgment  oo  appeal  the  pro- 
ceeding for  a  new  trial  was  brought  on  for 
hen  ring,  and  a  new  trial  granted,  and,  this 
order  being  appealed  from,  was  by  na  affirm- 
ed, saying  that  "during  the  time  limited  by 
statute  the  power  of  the  court  and  the  right 
of  the  party  are  unoonditionaL"  The  case 
at  bar  Is  parallel  with  Cook  r.  Smith  In  er- 
ery  essential  particular,  except  as  relates  to 
the  payment  and  satlafaction  of  the  Judg- 
ment, the  effect  of  which  we  shall  hereinaft- 
er consider.  The  view  we  have  indicated  haa 
the  very  general  support  of  the  authorities. 
Henry  v.  Allen  (N.  Y.)  41  N.  B.  894;  Hell- 
man  v.  David  Alder  &  Sons  Clothing  Go. 
(Neb.)  83  N.  W.  846;  Brooks  v.  Syndicate 
(Nev.)  58  Pac  607;  Naglee  v.  Spencer.  60 
Gal.  10;  Fuller  v.  United  States,  182  U.  a 
563,  21  Sup.  Ct  871,  45  L.  Bd.  1230;  State  v. 
Clr.  Court,  71  Wis.  695,  88  N.  W.  192.  In 
Fuller's  Case  a  Judgment  in  his  favor  was 
affirmed  by  the  Circuit  Court  of  Appeals  (72 
Fed.  467,  18  O.  C.  A.  641)  and  by  the  Supreme 
Court  of  the  United  States  (18  Sup.  Ct.  944. 
168  U.  S.  707,  42  Ii.  Ed.  1216),  and  mandate 
returned  to  the  trial  court  A  petition  fbr 
new  trial  had  been  filed  while  the  appeal 
was  pending,  and,  after  final  order  of  af- 
firmance had  been  entered,  the  trial  court 
granted  a  new  trial  as  prayed.  Upon  appeal 
from  this  order,  the  court,  by  Harlan,  J., 
goes  into  an  elaborate  discussion  of  the  stat- 
ute providing  for  new  trials,  and  of  the  prec- 
edents, including  Cook  v.  Smith,  and  decides 
that  the  trial  court  acted  within  its  Juris- 
diction. It  says  of  the  proceeding  that  It 
*1a  In  form  a  new  and  Independent  suit  al- 
though the  statute  requires  It  to  be  heard 


Digitized  by 


Google 


Iowa) 


CHAMBLIS8  r.  HASa 


155 


smnmarily  by  the  conrt,"  and  qnoto  ap- 
proTlngly  from  Ex  parte  Rnssell,  18  Wall 
064,  20  U  Ed.  632,  the  following  pertinent 
langnage:  "It  liaa  been  objected  tbat  tb* 
grantins  of  a  new  trial  after  a  decision  by 
tblfl  court  la.  In  effect,  an  appeal  from  the 
decision  of  this  court  This  wonld  be  so  if 
It  were  granted  ui>on  the  same  case  present- 
ed to  oa.  Bnt  it  is  not  A  new  case  mnst 
be  made;  a  case  involving  fraud  or  other 
wrong  upon  the  government  [the  new  trial 
in  that  case  having  been  granted  npon  the 
application  of  the  United  States].  It  Is 
analogooa  to  the  case  of  a  bill  of  review  in 
chancery  to  set  aside  a  former  decree  or  a 
bill  Impeaching  a  decree  for  trand."  In 
Henry  v.  Allen,  supra,  an  appeal  having  been 
taken  from  the  judgment  of  the  trial  court, 
and  a  proceeding  having  also  been  begun  in 
tbat  court  for  a  new  trial,  the  appellant  mov- 
ed the  Court  of  Appeals  to  suspend  further 
proceedings  for  the  time  being  without  prejo- 
dlce  to  his  rights  in  the  premises,  and  to  re- 
mand the  case  to  the  trial  court  in  order  that 
the  application  for  a  new  trial  might  be 
disposed  of.  This  motion  was  denied  on  the 
ground  that  the  pendency  of  the  appeal  in 
no  manner  affected  the  right  or  Jurisdiction 
of  the  lower  court  to  proceed  to  hear  and 
dispose  of  the  application.  In  Brooks  v. 
Syndicate,  supra,  a  motion  by  appellee  in  the 
Supreme  Court  to  dismiss  the  appeal  because 
the  appellant  had  applied  for  and  obtained  an 
order  for  a  new  trial  in  the  court  below  was 
overruled,  the  court  holding  there  was  no 
such  interference  of  JurlsdlctlonB,  and  no 
such  Inconsistency  between  the  right  to  ap- 
peal and  the  right  to  apply  for  a  new  trial, 
that  both  might  not  be  prosecuted  to  a  ter- 
mination. A  like  principle  was  applied  by 
the  West  Virginia  court  in  Gillespie  v.  Allen, 
37  W.  Ta.  675,  17  S.  E.  184.  It  is  there  held 
that  where,  pending  an  appeal,  a  bill  of  re- 
view has  been  filed  in  the  lower  court  based 
solely  on  the  ground  of  newly  discovered  evi- 
dence, the  questions  presented  to  the  two 
tribunals  are  entirely  distinct,  and  no  confu- 
sion can  arise  from  their  separate  determina- 
tion. The  question  presented  by  the  appeal 
from  the  Judgment  is  simply  whether  the  rec- 
ord of  the  proceedings  before  the  trial  court 
Is  sufficient  to  sustain  it  The  appellate 
tribunal  cannot  bear  or  consider  any  attack 
npon  such  Judgment  for  fraud  or  undue  ad- 
vantage in  its  procurement,  except  as  the 
same  Is  disclosed  by  the  record.  Of  after- 
discovered  fraud,  perjury,  or  other  wrong  it 
can  take  no  original  cognizance.  That  is  left 
to  the  trial  court  alone.  The  affirmance  of 
the  Judgment  on  appeal  makes  it  immune 
against  all  attack  based  upon  or  Inhering  in 
the  record  of  the  proceedings  up  to  and  in- 
cluding its  rediUon  by  the  trial  court,  but  it 
cannot  estop  the  party  aggrieved  who,  within 
the  time  prescribed  by  statute,  makes  a  suffl- 
dent  showing  that  but  for  the  fraud  or 
wrong,  since  discovered, '  of  the  prevailing 
party,  siicb  Judgment  would  probably  not 


hava  been  obtained.  To  so  hold  would  be  to 
nullify  to  a  great  extent  the  statute  provid- 
ing for  new  trials. 

We  come, '  then,  to  inquire  whether  the 
GoUectlon  of  the  Judgment  upon  execution 
after  ita  affirmance  by  this  court  operates 
to  defeat  the  right  to  a  new  trial.  It  la  a 
well-settled  proposition  that  one  who  ob- 
tains and  enforcea  a  Judgment  which  is  after- 
wards reversed  on  appeal,  or  is  annulled  or 
set  aside  by  the  trial  court  for  fraud  or  mis- 
take, may  be  required  to  make  restitution 
to  the  party  so  injured.  Fittsfleld  v.  Barn- 
stead,  38  N.  H.  115:  Heath  v.  Halfbill,  106 
Iowa,  131,  76  N.  W.  522;  Zimmerman  v.  Bank, 
56  Iowa,  133,  8  N.  W.  807;  Hanschied  T. 
StafTord,  27  Iowa,  801;  Kldd  v.  Curry,  29 
Hun,  215;  Clark  v.  Plnney,  6  Cow.  299; 
Haebler  v.  Myers,  132  N.  Y.  363,  30  N.  B. 
963,  15  L.  R.  A.  688,  28  Am.  St  Rep.  589; 
Bank  U.  8.  t.  Bank,  31  U.  S.  8,  8  L.  Eld.  299; 
Heydenfeldt  v.  Sup.  Ct,  117  OaL  348,  49  Fac. 
210;  Flemings  v.  Rlddlck's  Bx'r,  5  Grat  272, 
60  Am.  Dec.  119:  Peyser  v.  Mayor,  70  N.  Y. 
600,  26  Am.  Rep.  624;  HUer  v.  Hiler,  35  Ohio 
St  647;  aeveland  y.  Tufts,  69  Tex.  584,  7  S. 
W.  72.  Independent  of  statutory  provisions 
for  restitution  upon  motion,  the  right  thereto 
has  long  been  recognized '  as  a  rule  of  the 
common  law,  and  may  be  enforced  in  an  in- 
dependent action.  It  is  said  that,  where 
payment  of  money  has  thus  been  enforced 
upon  a  Judgment  or  order  of  the  court  which 
is  afterward  reversed  or  set  aside,  the  law 
implies  a  promise  to  restore  It  to  the  party 
from  whom  it  was  exacted.  Bank  IT.  S.  ▼. 
Bank,  31  U.  8.  17,  8  L.  Ed.  299;  Haebler  ▼. 
Myers,  supra.  E[ad  no  appeal  been  taken, 
and  plaintiff  had  enforced  collection  of  his 
Judgment  soon  after  its  rendition,  and  there- 
after, and  within  the  year  allowed  by  the 
statute,  the  defendant  had  obtained  a  vaca- 
tion of  such  Judgment  and  an  order  for  new 
trial,  no  one,  we  think,  would  contend  that 
such  payment  would  deprive  the  defendant 
of  the  right  to  be  heard,  or  of  the  right  to 
restitution  should  the  retrial  result  in  his 
favor.  Nor  do  we  see  how  the  fact  that  an 
appeal  has  been  taken  and  Judgment  affirm- 
ed before  the  order  for  new  trial  la  entered 
can  Introduce  any  change  in  the  relative 
rights  or  positions  of  tbe  parties.  Aa  al- 
ready suggested,  the  affirmance  simply  de- 
cides that  the  Judgment  was  regularly  and 
properly  entered  upon  the  case  which  the 
trial  court  then  had  before  It  but  leaves  It 
exposed  to  the  liability  of  a  new  trial,  on 
proper  showing  therefor,  precisely  as  If  no 
appeal  had  been  taken.  Let  us  suppose,  for 
instance,  that  an  appeal  had  been  promptly 
perfected,  an  affirmance  ordered,  and  the 
judgment  collected  by  execution,  aU  within 
six  months  from  the  date  of  Its  rendition  in 
the  trial  court,  and  thereafter  and  within 
one  year  the  defendant  had  discovered  in- 
dubitable proof  that  the  recovery  against  him 
had  been  secured  by  gross  fraud  and  per- 
jury;  could  It  be  said  that  the  affirmance 
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and  oatlBtectlon  of  tb*  Judgment  had  made 
the  statutory  prorlalon  for  new  trial  «f  no 
avail  to  blm?  If  m,  why?  The  law  cave 
blm  the  entire  year  In  whidi  to  act;  and  an 
application  made  upon  evidence  discovered 
during  the  eleventh  month  Is  aa  timely  as  If 
it  had  been  made  daring  the  first  month. 
This  Issue  which  be  now  seeks  to  try  has 
never  been  adjudicated  by  any  court  and 
was  iH  no  manner  considered  or  passed  upon 
by  the  appellate  tribunal,  and  the  satisfac- 
tion of  the  JadgmoBt  by  execution  cannot  be 
considered  an  adcnowledgment  of  Its  flnality 
or  a  waiver  of  the  right  to  attack  It  for 
fraud.  It  is  suggested,  also,  that  the  pay- 
ment was  voluntary,  and  operates  as  a  waiv- 
er ef  any  right  to  rcstitutloB.  Btve*  If  the 
payment  had  be^  made  without  actual  coer- 
sion.  It  does  not  follow  that  no  right  to  de- 
mand repayment  exists.  Whatever  may  be 
the  doctrine  of  some  of  the  older  cases,  It  is 
now  the  recognized  general  rule  that  a  party 
under  such  dicumstances  la  not  required 
to  submit  to  seizure  or  distress  of  his  prop- 
erty to  preserve  tils  right  to  compel  restitu- 
tion. Scboley  v.  Halsey,  72  N.  Y.  678;  Hller 
V.  Hller,  35  Ohio  St  646;  Brown  v.  Richard- 
son, 80  N.  T.  Super.  CL  ST.  See,  also.  Man- 
ning V.  Poling,  114  Iowa,  20,  83  N.  W.  885, 
86  N.  W.  30,  and  cases  there  cited.  In  the 
present  case  the  only  showing  as  to  the  man- 
ner of  payment  is  contained  in  the  pleading 
to  which  the  demurrer  was  sustained.  The 
allegation  there  made  is  that  after  the  Judg- 
ment was  affirmed,  execution  was  issued 
thereon,  and  "returned  on  the  10th  day  of 
June,  A.  D.  1S02,  fully  satisfied."  Accepting 
the  correctness  of  this  statement  it  must  be 
conceded  that  the  payment  was  Involuntary, 
within  the  rule  applied  by  us  In  the  Manning 
Case.  A  payment  made  upon  execution  is 
not  voluntary.  Nichols  v.  Knowles  (C.  0.)  6 
McCrary,  478,  17  Fed.  4S4. 

Finally,  it  is  argued  that  defendant  might 
have  applied  to  this  court  while  his  appeal 
was  pending,  and  procured  a  continuance  or 
stay  in  the  appellate  proceedings  until  his 
application  for  new  trial  was  disposed  of, 
and,  having  failed  to  do  so,  he  cannot  now 
be  heard  to  Insist  upon  his  right  to  a  new 
.  trial;  and  in  support  of  this  proposition  we 
are  cited  to  Manning  t.  PoUng,  supra.  The 
cases  are  not  paralleL  There,  one  Ferguson 
sold  and  guarantied  payment  of  a  certain 
promissoiy  note  secured  by  mortgage  to  the 
plalntur  Manning.  In  proceedings  for  the 
foreclosure  of  the  mortgage,  certain  Judg- 
ment creditors  of  the  mortgagor  sought  to 
assert  the  priority  of  their  lien.  Foredo- 
sure  was  bad  against  Poling,  and  Ferguson 
became  purchaser  at  the  sale,  and  obtained  a 
sberUTs  deed  and  possession  of  the  land. 
Upon  the  issue  Joined  between  Ferguson  and 
the  Judgment  creditor,  decree  having  been 
entered  denying  the  former  full  relief,  he 
appealed  to  this  court  where  the  decree  was 
reversed.  Meanwhile  the  Judgment  creditor 
had  sold  the  land,  and,  to  prevent  a  sherUTs 


deed  being  made  on  such  sale,  Ferguson  re- 
deemed therefrom.  After  the  reversal  b« 
filed  a  supplemental  pleading  in  the  trial 
court  and  asked  that  the  money  paid  In  re- 
demption be  returned  to  him.  We  held  be 
was  not  entitied  to  the  relief  demanded,  be- 
cause he  might  have  protected  his  possession 
of  the  property  by  a  restraining  order  from 
this  court  In  explanation  of  this  holding, 
we  said:  "The  very  point  Involved  In  the 
appeal  was  determinative  of  whether  bis 
Judgment  was  the  superior  lien,  and  of  hU 
rigbt  to  the  possession  under  the  BherltTg 
deed."  The  language  indicates  with  great 
clearness  the  radical  distinction  between  that 
case  and  the  one  at  bar.  The  appeal  from 
the  Judgment  in  the  principal  case  was  not 
In  any  manner  or  degree  determinative  of 
the  rights  of  either  party  in  the  proceeding 
for  a  new  trial;  consequenUy,  as  the  reason 
assigned  for  the  decision  in  the  Manning 
Case  did  not  exist  the  occasion  for  applying 
the  rule  there  recognized  does  not  arise. 
We  do  not  wish  to  be  understood  as  holding 
that  this  court  in  the  exercise  of  its  Inherent 
powers  and  in  furtherance  of  Justice,  may 
not  upon  good  cause  shown,  stay  proceed- 
l^igs  upon  appeal  while  the  lower  court  dis- 
poses of  an  application  for  new  trial.  But 
when  such  relief  is  given.  It  Is  a  matter  of 
grace  and  not  of  right  and  we  think  that  a 
party  failing  to  ask  such  an  order  ought  not 
thereby  be  held  to  lose  the  benefit  of  the  rem- 
edy guarantied  to  blm  by  the  statute. 

In  our  Judgment  the  conclusion  reached 
by  the  trial  court  is  correct,  and  the  order 
appealed  from  la  affirmed. 


BBRNER  et  al.  t.  GERMAN  STATB  BANK 
OF  LB  MARS  et  aL 

(Supreme  Court  of  Iowa.     Oct  27,  1904.) 

TRUSTS — CORVETARCK  BT  TR17BTEI— KOBTOAOES 
—POWER  OF  SALE— AOBBEMENT  lO  ACCODNT— 
EVIDENCE  —  SUrilOIEKCT  —  SXTBBEQnEMT  IH- 
DEJITEDRESS. 

1.  Where  the  owner  of  a  one-fourth  interest 
In  land  held  the  other  three-fourths  interest  hi 
trust  for  the  owners  thereof,  and  conveyed  to 
a  bank  to  wiiich  both  he  and  bis  oeatnls  quo 
trust  were  indebted,  the  bank  obtained  no  title 
to  the  three-fourths  interest  held  in  trost. 

2.  In  an  action  for  an  accounting  of  the  pro- 
ceeds of  the  sale  of  land  conveyed  by  plaintiSb 
to  defendant  as  security  for  a  debt  evidence  con- 
sidered, and  h«id  to  show  by  a  preponderance 
thereof  that  defendant  agreed  to  pay  to  plain- 
tiffs the  amount  for  whidi  the  land  should  be 
sold  in  excess  of  the  debt  without  regard  to 
when  the  sale  was  effected. 

3.  A  bank  cashier,  who  was  indebted  to  the 
bank,  made  a  settlement  of  his  debt  on  the  ter- 
mination of  bis  connection  with  the  bank,  pay- 
ing a  part  of  it  by  assigning  stock  in  the  bank 
and  conveying  land,  and  giving  his  note  for  the 
balance.  At  this  time  the  bank  held  the  title 
to  certain  land  which  the  cashier  and  two  oth- 
er persons  had  conveyed  to  it  as  security  under 
an  agreement  that  the  land  should  be  sold  and 
the  proceeds  in  excess  of  the  amount  of  tiie  debt 
paid  over  to  them.  This  land  was  not  mention- 
ed in  making  the  settlement.  Held,  that  the  set- 
tlement liad  reference  only  to  the  caahler'a  in- 
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de'jtedneas  to  the  bank  aa  shown  by  its  books, 
ind  did  not  include  a  claim  againat  the  bank 
arisin)!  from  the  sale  by  it  of  the  land  in  qae»- 
tioo. 

4  Land  was  conyeyed  to  a  bank  aa  security, 
under  an  agreement  that  it  might  be  sold  ana 
th?  proceeds  in  excess  of  the  debt  paid  to  the 
{rantor.  Thereafter  he  became  farther  indebted. 
Held,  that  on  sale  of  the  land  the  excess  of  the 
price  over  the  debt  could  not  be  applied  to  the 
indebtedness  arising  after  the  agreement  was 
made. 

Appeal  from  District  Conrt,  Plymouth 
County;   Wm.  Hutchinson,  Judge. 

Suit  for  an  accounting  of  the  proceeds  of  a 
gale  of  land  In  Texas.  The  bearing  was  bad 
on  depositions,  save  the  testimony  of  two  or 
three  witnesses.  The  petition  was  dismissed, 
and  plaintiffs  appeal.    Reversed. 

Struble  &  Struble,  for  appellants.  P.  A. 
Boland,  MUdirlst  &  Scott,  and  Zlnk  *  Booe- 
berry,  for  appellees. 

lADD,  J.  In  March,  1896,  O.  O.  Bemer. 
John  Ztnawskl,  and  J.  U.  Sammls  purchased 
two  tntcta  of  land  In  Texas,  consisting  of 
ifiXA  acres,  at  $2  per  acre.  Bemer  took  one- 
lialf  interest  therein,  and  the  other  two  on*- 
fourth  each.  To  make  the  first  payment; 
Bemer  borrowed  of  the  defendant  bank  $1,- 
6M,  Sammls  $827.16,  and  Zurawski  $l,00a 
The  title  was  taken  in  the  name  of  Sammls 
bi  trust  foE  the  three,  and  it  remained  In 
him  untU  September  26,  1896,  when  he  con- 
veyed It  to  the  bank.  This  deed  does  not 
ippear  to  have  been  recorded  until  July  7th 
the  next  year.  No  obligations  were  asaiuned 
by  the  trustee  save  to  hold  the  title  for  the 
benefit  of  the  cestuls  que  trust,  and,  as  the 
bank  was  fully  advised  that  Sammls  was 
merely  trustee  of  the  undivided  three-fourths 
of  the  land,  it  acquired  no  other  title  than 
he  had.  Aa  to  such  three-fourths,  title  did 
not  pass  to  the  bank  as  security;  and,  as 
DO  reUef  la  Bought  by  Sammls,  the  argu- 
ment of  the  question  as  to  whether  a  deed 
executed  to  secure  a  d^t  may  by  agreement 
become  an  absolute  conveyance  is  not  ger- 
mane to  the  case.  But  see  Haggerty  r.  Brow- 
er,  105  Iowa,  396,  76  N.  W.  821;  Pengh  v. 
Davis.  06  V.  S.  332,  24  L.  Ed.  775.  For  sev- 
fwl  D-.onths  prior  to  December  14,  1897,  the 
officers  of  the  bank  had  been  pressing  these 
parties  for  more  security,  and  an  arrange- 
ment'was  entered  into  at  about  that  time 
whereby  the  bank  was  to  have  the  land  at 
the  agreed  price  of  $2.25  per  acre.  This 
would  leave  a  balance  to  be  applied  on  the 
indebtedness  of  the  three  purchasers  of  $4,- 
638.40.  Notes  of  Berner  and  Zuraveski  were 
surrendered,  and  others  executed  for  the 
difference,  after  allowing  their  portions  of 
the  above  amount.  All  agree  that  as  a  part 
of  this  arrangement  the  bank  was  to  account 
to  them  for  the  proceeds  of  the  sale  of  the 
land,  after  reimbursing  itself  for  interest, 
taxes,  and  expenses  paid  out,  and  the  amount 
allowed  for  the  land,  with  Interest,  and  to 
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apply  the  same  on  any  indebtedness  owing 
the  bank.  The  bank,  however,  Insists  that 
this  was  only  on  condition  that  sale  should 
be  made  within  13  months.  The  land  was 
sold  May  8,  1901,  at  $4  per  acre,  the  bank 
receiving  $3,724.95  above  all  disbursements. 
There  can  be  no  doubt  of  the  right  of  Zu- 
rawski and  Bemer  to  yield  to  the  bank  their 
benedclal  Interest  in  the  land,  and  that  this 
was  done  is  established  by  the  evidence  Intro- 
duced by  the  plaintiffs,  even  though  that  of- 
fered by  the  defendant  is  of  so  doubtful  a 
character,  as  appellant  contends.  The  right 
to  these  profits,  as  already  Indicated,  depends' 
on  whether  the  arrangement  was  that  the 
bank  should  account  therefor  generally,  or 
should  do  BO  only  In  event  of  a  sale  within  13 
months.  A  separate  examination  of  the  rec- 
ord has  convinced  us  that  there  was  no  such 
limitation.  These  parties  were  largely  in- 
debted to  the  bank,  and  the  fact  that  the 
State  Bank  Examiner  was  Insisting  that 
their  obligations  be  cut  down  accounts  for 
the  cancellation  of  a  part  of  their  indebted- 
ness Instead  of  holding  the  deed  as  security 
only.  The  object  of  the  bank  was  not  to 
speculate  in  real  estate,  but  to  collect  debts 
due  It,  and  it  may  well  have  assured  the  par- 
ties of  its  purpose  to  account  for  the  profits 
whenever  a  sale  might  be  effected.  This 
was  the  course  naturally  to  have  been  pur- 
sued This  was  what  the  president,  in  charge 
of  the  bank,  notwithstanding  bis  testimony 
concerning  the  limitation  to  13  months.  Is 
clearly  proven  to  have  understood.  Zurawski 
ceased  to  be  its  cashier  in  1899,  and  moved  to 
Burlington,  Iowa,  and  yet  when  the  sale  was 
made  the  president  notified  him  thereof  by 
telegraph.  Why  do  this  if  he  was  not  Inter- 
ested in  the  land?  Later,  Zurawski  wrote  the 
bank  for  a  statement,  and  thereafter  one  was 
iwepared  by  the  president,  specifying  dis- 
bursements and  receipts,  and  showing  the 
net  profit  mentioned  above,  and  this  he  show- 
ed to  Bemer,  and,  to  the  Inquiry  as  to  wheth- 
er there  would  be  anything  left  for  him,  an- 
swered, "No,  It  will  hardly  reach  to  pay  us 
what  you  owe  us  yet"  He  handed  Sammls  a 
similar  paper,  showing  what  his  Interest  in 
the  profits  were,  and  said  he  would  credit 
him  with  some  $940  for  his  share.  This  con- 
duct not  only  refutes  his  claim  with  respect 
to  the  alleged  limitation,  but  tends  strongly 
to  confirm  the  plaintiffs'  theory  of  the  case. 
Of  the  other  directors,  Kluckliom  was  of  the 
Impression  that  the  bank  was  to  account,  and 
held,  while  testifying  that  a  time  within 
which  a  sale  should  be  made  was  fixed,  could 
not  recall  what  it  was.  C.  H.  Becker  admit- 
ted that  he  was  unable  to  remember  the 
conversation  or  the  substance  of  it,  but  stat- 
ed as  a  conclusion  that  there  was  a  time 
limit  of  13  months.  The  deposition  of  Knorr 
does  not  Indicate  any  time  limit,  but  he 
was  called  during  the  trial,  and  testifiod 
specifically  that  it  was  part  of  the  arrange- 
ment. On  the  other  hand,  Sammls,  Zuraw- 
ski, and  Bemer  each  testify  positively  and 
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conslstenfly  that  the  profits  were  to  be  ac- 
counted for,  and  this  without  regard  to  the 
time  within  which  the  lands  should  be  sold. 
True,  Berner  presented  a  letter  to  the  bank 
In  which  he  proposed  to  sell  the  Texas  land 
on  the  conditions  the  bank  now  Insists  upon, 
but  this  was  couided  with  the  condition  that 
it  should  convey  back  his  homestead,  which 
the  bank  held  as  security,  and  some  other 
conditions.  The  evidence  that  the  proposi- 
tions of  this  letter  were  not  accepted  is  undis- 
puted, and  the  arrangement  was  oral  and  in- 
dependent of  its  contents.  We  are  inclined 
to  think  that  because  of  it  however,  the 
discussion  of  the  directors  was  turned  to  the 
proposed  reconveyance  of  Bemer's  home- 
stead, and  under  what  conditions  this  should 
he  done,  and  tliat  the  discrepancies  in  the  tes- 
timony, wholly  unintentional,  have  resulted 
from  confusing  the  two  transactions.  When 
viewed  in  the  light  of  what  the  president  of 
the  bank  did  and  the  purpose  of  the  trans- 
action, appellant's  theory  is  much  the  more 
reasonable,  and,  as  we  think,  is  sustained  by 
the  preponderance  of  the  evidence. 

2.  Zurawski  assigned  his  claim  against  the 
bank  to  the  plaintiff  Helen  Zurawski,  tils 
daughter,  and  against  It  the  defendant  inters 
poses  the  defense  that  there  had  been  a  set- 
tlement In  full  in  February,  1889.  At  that 
time  be  was  owing  the  bank  nearly  $9,000, 
and  was  Its  cashier.  The  directors  were  not 
satisfied  with  his  manner  of  discharging  his 
duties,  and  insisted  upon  a  settlement  and 
bis  retirement  from  the  position  of  cashier. 
It  was  arranged  that  in  satisfaction  of  his  in- 
debtedness he  should  assign  to  the  bank 
stock  therein  of  the  face  value  of  $5,000  at 
par,  and  convey  his  house  and  lot,  which 
was  Incumbered  for  $1,200,  at  $1300  above 
the  mortgage,  and  that  he  should  execute  bis 
note  for  the  balance.  This  was  done,  and  the 
note  subsequently  paid.  While  a  loan  of 
doubtful  character  made  by  him  was  men- 
tioned, there  is  no  ground  for  saying  it  enter- 
ed Into  the  negotiations,  farther  than  to  add 
to  the  reasons  for  vrishing  the  termination 
of  his  connection  with  the  bank.  The  Texas 
land  deal  was  not  referred  to,  and  by  "com- 
plete settlement,"  as  spoken  of  by  the  di- 
rectors, was  evidently  Intended  the  satisfac- 
tion of  bis  indebtedness  as  appeared  on  the 
books  of  the  bank.  That  was  all  It  claimed 
of  him.  and  the  property  be  transferred  to 
it  was  computed  at  a  value  agreed  upon. 
There  is  no  ground  for  thinking  other  items 
entered  Into  the  settlement,  and  especially 
none  which  were  purely  contingent,  and 
which  did  not  constitute  claims  that  could 
then  have  been  asserted  against  the  bank. 
We  are  satisfied  that  the  settlement  talked 
of  was  that  which  Zurawski  owed  the  bank 
according  to  its  books.  In  this  sense  it  was 
complete,  but  did  not  Include  nor  purport  to 
include  anything  else. 

8.  The  assignment  by  Berner  to  Durst,  and 
from  the  latter  to  the  plaintiff  Annie  Berner, 
requires  no  attention,  for  the  reason  that 


the  bank  was  never  charged  with  notice 
thereof.  She  acquired  merely  Berner's  right 
to  one-half  the  profits  derived  from  the  sale 
of  the  land  over  and  above  what  was  neces- 
sary to  satisfy  his  indebtedness  to  the  bank. 
Tliat  he  owed  the  bank  notes  amounting  to 
$80  and  $592  is  conceded.  It  also  held  a  note 
of  $1,000,  purchased  to  protect  the  bank's  In- 
terest in  the  homestead,  on  which  thero  was 
a  mortgage  to  secure  it,  and  the  amount  ow- 
ing on  these  more  than  equalled  his  share  in 
the  profits  the  bank  ought  to  account  for  out 
of  the  proceeds  of  the  sale  of  the  land.  The' 
Indebtedness  on  which  the  profits  were  to  be 
applied  was  that  existing  at  the  time  these 
were  realized,  and  the  bank  should  have  so 
applied  them.  To  the  end  that  this  may  be 
done,  and  that  Judgment  may  be  entered  In 
favor  of  Helen  Zurawski  for  the  sum  of 
$931.24,  with  Interest  from  July  1,  1901,  at 
the  rate  of  6  per  cent  per  annum,  the  cause 
Is  reversed,  and  reuianded  to  the  district 
court 
Beversed. 


ABNOLD  et  aL  T.  VOLKMAN. 
(Supreme  Court  of  Wlsconshi.    Oct  18,  1904.) 

8TBXETB — HORUBKB — ABANDOITKEin^^B- 
TOPPKi;. 

1.  Where  a  city  in  1884  accepted  a  deed  from 
the  original  proprietors,  in  which  certain  land 
in  controversy  was  described  bjs  "formerly  oc- 
cupied as  a  street"  and  in  1887  the  city  con- 
structed a  public  sewer  through  the  strip,  and 
maintained  the  sewer  ever  since,  the  fact  that  the 
property  was  not  used  as  a  street  for  nearly  14 
years'did  hot  constitute  an  abandonment  of  the 

Eublic  risbts  therein,  as  against  persons   who 
ad  not  changed  their  position  to  their  prejudice 
by  reason  thereof. 

Appeal  from  Circuit  Court  Bau  Claire 
County;  James  O'Neill,  Judge. 

Action  by  Blmest  Arnold  and  another 
against  Chris  Volkman.  From  a  Judgment 
in  favor  of  defendant  plaintiffs  appeal.  Af- 
firmed. 

This  is  an  action  In  equity  to  quiet  the  title 
to  a  small  piece  of  land,  about  33  feet  in 
width,  in  the  city  of  Bau  Claire,  of  which 
the  plaintiffs  claim  ownership  and  possession 
and  to  which  the  defendant  makes  claim. 
The  defendant,  by  his  answer,  claims  title 
in  himself,  but  also  alleges  facts  which  are 
claimed  to  constitute  an  estoppel.  The  ac- 
tion was  tried  by  the  court  and  the  material 
facts  were  found,  in  substance,  to  be  as  fol- 
lows: In  the  year  1870  the  Eau  Claire  Lum- 
ber Company,  being  the  owner  of  land  In  the 
dty  of  Eau  Claire,  made  and  recorded  a  plat 
of  the  same,  upon  which  plat  a  street  called 
First  avenue  ran  north  and  south,  parallel 
with  and  a  short  distance  west  of  the  Chip- 
pewa river,  and  two  streets,  named,  re- 
spectively, Ann  and  Ferry  streets,  crossed  It 
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at  right  angles,  running  to  the  river;  block  18 
being  bounded  on  the  north  by  Ferry  atreet. 
south  by  Ann  street,  east  by  Chippewa  river, 
and  west  by  First  avenue.  Upon  said  plat 
a  pnbllc  street  66  feet  in  width,  running  east 
and  west,  was  marked  through  the  north  part 
of  block  19,  extending  from  First  avenue  to 
the  river,  which  street  was  then  occupied 
and  used  for  public  travel,  and  upon  It  was 
the  west  approach  of  a  public  bridge  acrosa 
the  Chippewa  river.  The  south  half  of  this 
strip  of  land,  w  street.  Is  the  land  now  In 
dispute.  .This  street  was  not  named  upon 
the  map,  but  became  generally  known  as 
Bridge  street,  and  was  contlnnonsly  used  as 
a  street  and  an  approach  to  the  bridge  up  to 
the  year  1880.  In  June,  1879,  the  Eau  Claire 
Lumber  Company  conveyed  to  the  plaintiff  a 
parcel  of  land  In  block  18  Immediately  south 
of  Bridge  street,  describing  It  as  follows: 
"Commencing  at  the  point  where  Bridge 
street  and  First  avenue  intersect,  and  run- 
ning south  on  the  line  of  block  number  nine- 
teen (19)  seventy-five  (75)  feet;  tbence  to  the 
river  on  a  line  parallel  with  Bridge  street; 
thence  on  the  line  of  the  river  to  Bridge 
street;  thence  on  the  line  of  Bridge  street  to 
the  place  of  beginning — being  a  part  of  block 
nnmber  nineteen  (19),  In  Bau  Claire  Lumber 
Company's  corrected  plat  of  Chapman  & 
Thorp's  Second  addition." 

The  sltnatlon  will  be  made  more  clear  by 
reference  to  the  accompanying  map,  on 
which  the  strip  called  Bridge  street  is  mark- 
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ed  "A"  and  the  parcel  purchased  by  the  plain- 
tiff in  1879  is  marked  "B."  In  the  year  1880 
the  bridge  was  swept  away  by  a  flood,  but 
was  rebuilt  in  the  same  year;  but,  when  re- 
built Its  west  approach  was  placed  upon  Fer- 
ry street,  and  the  parcel  of  land  fwmerly 
known  as  Bridge  street  ceased  to  be  used  as 
a  street,  being  in  fact  largely  swept  away  by 
the  flood,  and  thereafter  Ferry  street  was 
familiarly  known  by  the  public  as  Bridge 
street,  though  the  name  was  never  legally 
changed.  In  March,  1884,  the  Eau  Claire 
Lumber  Company  deeded  to  the  city  the  piece 
of  land  formerly  called  Bridge  street  by 
metes  and  bounds,  for  consideration  express- 
ed of  $000,  and  It  was  described  In  the  deed 
as  land  formerly  occupied  as  a  street;  and 
in  1887  or  1888  the  city  constructed  a  public 
sewer  in  said  parcel  of  land,  emptying  into  the 
Chippewa  river,  and  did  some  filling  thereon, 
and  has  continuously  maintained  said  sew- 
er thereon.  In  February,  1894,  the  plalntlfls 
sold  to  the  defendant  the  piece  of  land  mark- 
ed "B"  on  the  plat  and  described  the  same 
in  the  deed  as  follows:  "Commencing  at  the 
southeast  comer  of  First  avenue  and  Ferry 
street  In  block  No.  18,  In  Bau  Claire  Lumber 
Co.'s  corrected  plat  of  Chapman  &  Thorp's 
Second  addition  to  Bau  Claire  city;  thence 
running  southerly,  on  a  line  parallel  with 
First  avenue,  76  feet;  thence  easterly,  on  a 
line  parallel  with  said  Ferry  street  to  the 
Chippewa  river;  thence  northerly,  along  the 
line  of  low-water  mark  of  said  Cblppewa 
river,  to  the  southerly  line  of  said  Ferry 
street;  thence  westerly,  along  said  Ferry 
street  to  the  point  of  beginning — the  same 
being  that  part  of  block  No.  19  In  said  addi- 
tion lying  immediately  south  of  where  the 
old  bridge  entered  Ferry  street  and  extends 
75  feet  along  the  easterly  side  of  said  First 
avenue."  In  this  deed  the  words  "Ferry 
street"  were  used  by  mistake  for  the  w(M*ds 
"Bridge  street"  but  the  deed  has  never  been 
reformed,  and  no  counterclaim  is  Interposed 
In  the  present  action  for  reformation  thereof. 
The  defendant  took  possession  of  the  land  so 
sold  Immediately  after  the  execution  of  the 
deed,  and  has  remained  In  possession  there- 
of ever  since,  and  has  also  bad  possession  of 
the  south  half  of  Bridge  street.  The  plain- 
tiffs have  had  no  possession  sin«e  the  execu- 
tion of  the  last-named  deed.  In  the  course 
of  the  negotiations  for  the  last-named  pur- 
chase, the  plaintiffs'  agent  represented  to  the 
defendant  that  the  premises  in  dispute  were 
a  part  of  the  public  street  and  that  the  city 
could  not  sell  It  and  that  it  would  belong  to 
the  defendant  February  6,  1904,  the  city 
made  a  deed  of  the  strip  of  land  In  dispute  to 
the  plaintiffs,  for  the  consideration  of  $1. 

The  court  concluded,  upon  these  facts,  that 
while  Bridge  street  bad  been  abandoned  as  a 
street  for  many  years  before  the  year  1894, 
still  the  right  of  the  city  to  use  the  same  for 
street  purposes  had  not  been  lost  at  that 
time,  and  that  the  deed  executed  by  the  Bau 
Claire  Lumber  Company  to  the  city  In  1881 
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convered  no  title,  because  the  city  could  not 
Bell  its  streets  and  the  title  thereto  was  In 
the  adjacent  property  owners;  that  the  deed 
from  the  city  to  the  plaintiffs  conveyed  no 
title;  and  that  the  deed  executed  In  Febru- 
ary, 1884,  by  the  plaintilTs  to  the  defendant, 
should  he  reformed  by  inserting  the  words 
"Bridge  street"  for  "Fmtt  street";  that  when 
so  reformed  said  deed  recognizes  Bridge 
street  as  still  an  existing  street,  and  estops 
the  plaintiffs  from  claiming  that  It  is  not  a 
street;  that  the  defendant  owns  the  strip 
of  land  hi  dispute,  subject  only  to  the  right 
of  the  public  to  use  the  same  as  a  street,  if 
any  such  right  still  remains,  which  question 
was  not  decided.  Upon  these  findings  Judg- 
ment was  entered  for  the  defendant,  dismiss- 
ing the  complaint,  and  the  plaintiffs  appeal. 
Fred  Arnold,  for  appellants.  A.  O.  Larson, 
for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
In  the  present  case  it  appears  that  the 
piece  of  land  in  question  was  dedicated  to 
the  public  use  as  a  street  by  the  then  owner 
thereof  in  the  year  1870,  and  that  it  was 
accepted  by  the  public  and  continuously  used 
as  a  street  until  the  year  1880;  the  plain- 
tiffs, in  1879,  having  acquired  title  t»  the 
parcel  of  land  immediately  adjoining  the 
street  on  the  south,  and  thereby  having  be- 
come owners  of  the  south  half  of  the  street 
(being  the  parcel  in  dispute),  subject  to  the 
public  easement  thereon  for  street  purx)oses. 
It  further  appears  that  the  public  ceased 
to  use  the  premises  for  travel  in  1880,  be- 
cause the  bridge  across  the  river  had  been 
swept  away,  and,  when  rebuilt,  was  ap- 
proached from  another  street,  and  that  In 
1887  or  1888  a  public  sewer  was  construct- 
ed through  the  parcel,  which  has  ever  since 
been  maintained;  that  In  1894  the  plaintiffs 
conveyed  to  the  defendant  the  piece  of  land 
which  they  bought  in  1879,  by  a  description 
Thlch,  though  erroneous  In  its  calls,  suffi- 
ciently described  the  parcel  as  that  part  of 
block  19  "lying  immediately  south  of  where 
the  old  bridge  entered  Ferry  street,  and  ex- 
tends 75  feet  along  the  easterly  side  of  said 
First  avenue."  The  defendant  immediately 
went  into  possession  of  the  parcel  so  sold, 
and  has  regained  In  possession  thereof,  to- 
gether with  the  south  half  of  the  alleged 
street  ever  sincew  It  is  entirely  clear  that  if 
the  sMp  In  question  was  still  a  part  of  the 
public  street  In  1894,  when  the  plaintiffs  so 
deeded  to  the  defendant  then  the  defendant 
acquired  title  thereto  by  that  deed,  sub- 
ject only  to  the  public  easement  and  that 
thereafter  neither  the  abandonment  by  the 
city  nor  conveyance  by  the  city  could  vest 
title  In  the  plaintiffs. 


In  the  view  we  have  taken  of  the  case 
we  find  this  the  only  question  necessary  to 
be  considered,  namely,  was  the  land  in  ques- 
tion a  part  of  the  public  street  in  18947 
At  that  time  it  had  not  been  used  as  a 
street  for  travel  for  nearly  14  years.  In 
1884  the  city  had  accepted  a  deed  from  the 
original  proprietors  in  which  it  was  de- 
scribed as  a'  strip  of  land  "formerly  occu- 
pied as  a  street"  and  in  1887  the  city  bad 
constructed  a  public  sewer  through  the  strip, 
and  filled  it  lA,  and  maintained  the  sewer 
ever  since  that  time.  This  court' has  uni- 
formly taken  advanced  ground  In  favor  of 
the  public  on  the  question  of  the  loss  of 
rights  in  public  streets  by  nonuser  or  aban- 
donment. The  cases  are  numerous,  and  it  is 
unnecessary  to  consider  them  In  detail. 
Their  effect  is  to  hold  that  municipal  cor- 
porations cannot  sell  the  streets,  nor  will 
mere  laches  or  nonuser  on  the  part  of  the 
authorities  or  the  public  suffice  to  defeat 
public  rights,  but  that  cases  may  arise  where 
private  rights  and  Interests  have  grown  up. 
founded  upon  the  nonaction  or  action,  as  the 
case  may  be,  of  the  public,  so  that  the  pre- 
vention of  itajustlce  will  require  the  appli- 
cation of  the  well-understood  principles  of 
estoppel  as  against  the  public  right  Tres- 
ter  V.  Sheboygan,  87  Wis.  496,  68  N.  W.  747 ; 
Reilly  v.  Racine,  61  Wis.  526,  530,  8  N.  W. 
417;  Paine  L.  Co.  r.  Oshkosh,  89  Wis.  449. 
61  N.  W.  1108;  Renter  v.  La  we,  04  Wis. 
300,  68  N.  W.  955,  34  L.  R.  A.  733,  59  Am. 
St  Rep.  892;  Ashland  v.  0.  *  N.  W.  Ry. 
Co.,  105  Wis.  398,  80  N.  W.  1101;  Davis  t. 
Appleton,  109  Wis.  580,  85  N.  W.  615. 

Applying  this  principle  to  the  present  case, 
we  find  nothing  amounting  to  an  estoppel 
In  pals  in  the  year  1894  or  prior  tbereta 
The  most  that  can  be  said  is  that  th»e  was 
noDuse  of  the  strip  by  the  public  for  street 
purposes  for  nearly  14  years,  and  that  the 
public  in  1884  accepted  a  deed  of  the  strip 
from  the  original  proprietor.  The  plaintiffs 
did  not  act  and  paid  out  no  money  in  re- 
liance upon  any  act  or  refusal  to  act  t>n 
the  part  of  the  city.  Their  position  had  not 
in  1894,  been  changed  or  Infiuenced  in  the 
least  The  conclusion  necessarily  is  that 
the  public  rights  were  unimpaired  in  1894, 
and  that  the  defendant  then  acquired  title 
to  the  strip  in  dispute,  subject  to  the  pub- 
lic rights.  Whether  those  public  rights  have 
been  lost  by  abandonment  and  estoppel  since 
that  time  is  Immaterial,  and  was  not  deter- 
mined In  the  trial  court  nor  will  any  at- 
tempt be  made  to  determine  the  question 
here.  Any  abandonment  since  that  time 
would  not  inure  to  the  plaintiffs,  and  the 
city  could  not  deed  away  the  public  Btreeta. 

Judgment  affirmed. 
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POWER  y.  IMMIGRATION  LAND  CO. 
(Supreme  Court  of  Minnesota.     Nov.  4,  1904.) 

?ESDOB    AND    FUBCHASZB — BAUE    OT    BKALTT — 
ACTHOBITT  OT   AGENT. 

1.  A  contract  made  by  the  a^t  of  the  owner 
lot  the  sale  of  land  is  invalid  under  sections 
4213  and  4215k  Oen.  St  1894,  unless  the  au- 
thority of  the  agent  be  in  writing. 

(Syllabaa  by  the  Court.) 

Appeal  from  District  Court,  St  Louis  Coun- 
ty; Homer  B.  Dibell,  Judge. 

Action  by  W.  J.  Power  against  tbe  Immi- 
gration Land  Company.  Judgment  for  de- 
fendant, and  plalntUT  appeals.    AflSrmed. 

Wm.  B.  Pbelps,  for  appellant  Lindbergh 
k  Blanchard,  for  respondent 

liROWN,  J.  Action  for  specific  perform- 
ance of  a  contract  for  tbe  sale  of  land,  in 
which  defendant  bad  Judgment  and  plaintiff 
appealed. 

Tbe  facts  are  as  follows:  Defendant,  tbe 
Immigration  Land  Company,  a  corporation 
created  tmder  tbe  laws  of  the  state  of  Minne- 
sota, and  doing  business  at  Little  Falls,  was 
the  owner  of  the  land  in  question.  Tbe  Pine 
Tree  Lumber  Company  is  a  corporation  creat- 
ed and  existing  under  tbe  laws  of  tbe  state  of 
Iowa,  but  doing  business  at  Little  Falls,  this 
(tate.  Some  of  the  ofiScers  and  stockholders 
of  that  corporation  are  also  stockholders  in 
tbe  Immigration  Land  Company,  and  have 
offices  In  tbe  same  building,  and  the  corpora- 
tions are  In  some  respects  interested  In  busi- 
ness together.  On  August  25,  1902,  plaintiff, 
who  resides  at  Uibbing,  Minn.,  wrote  and 
sent  to  the  Pine  Tree  Lumber  Company  a  let- 
ter concerning  tbe  land  in  question,  In  which 
he  stated  that  If  the  same  was  still  In  tbe 
market  he  would  like  to  purchase  It  on  the 
terms  tbereln  stated;  and  that  if  the  terms 
were  satisfactory  to  the  lumber  company,  re- 
qnesting  them  to  send  a  contract  for  the  sale 
of  the  same  to  tbe  Miners'  Bank  at  Hibblng 
for  plaintifT  to  execute.  The  Pine  Tree  Lum- 
ber Company  was  not  the  owner  of  the  land, 
nor  had  it  any  interest  therein.  This  letter 
was  answered  by  one  Hinkle,  a  clerk  In  the 
office  of  that  corporation,  for  and  on  behalf 
of  tbe  Immigration  Land  Company,  the  same 
having  been  turned  over  to  him  for  attention. 
In  this  letter  Hinkle  stated  that  the  proposal 
of  plaintiff  was  satisfactory  to  the  land  com- 
pany, and  that  the  formal  contract  would  be 
forwarded  within  a  week  or  10  days  to  the 
bank  at  Hibbing.  No  contract  was  ever  pre- 
pared, however,  or  forwarded,  as  stated  in 
this  letter,  and,  on  the  claim  that  tbe  cor- 
re'^pondence  amounted  to  a  sale  of  the  land, 
this  action  for  specific  performance  was 
brought  The  trial  court  found  as  a  fact  that 
no  contract  for  the  sale  of  the  land  was  ever 
entered  into  between  the  parties,  as  alleged 
in  the  complaint  or  otherwise,  and  Judgment 
was  ordered  for  defendant 

'  1.  Sea  Frauds,  Statuta  of,  voL  2},  Ceot  Dig.  i 
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Tbe  Judgment  appealed  from  must  be  af- 
firmed. Aside  from  the  question  whether  the 
correspondence  between  the  parties  amounted 
to  a  contract  for  the  sale  of  the  land,  there 
Is  an  entire  absence  of  evidence  tending  to 
show  that  Hinkle,  who  assumed  to  make  the 
contract  for  defendant  had  any  authority  to 
do  so,  either  in  writing  or  otherwise.  He  was 
not  an  officer  nor  a  stockholder  in  either  cor- 
poration; he  was  a  clerk  in  the  office  of  the 
Pine  Tree  Lumber  Company,  and,  at  the  re- 
quest of  the  president  of  the  Immigration 
Land  Company,  had  charge  of  such  corre- 
spondence of  that  company  aa  was  referred 
to  him.  But  there  Is  no  evidence  that  be  was 
ever  In  any  manner  authorized  to  enter  into 
contracts  for  the  sale  of  land  on  behalf  of  the 
corporation.  Qen.  St  1894,  §  4213,  provides 
that  no  estate  or  Interest,  other  than  leases 
for  a  term  not  exceeding  one  year,  shall  be 
created,  granted,  or  assigned  unless  by  act 
or  operation  of  law,  or  by  deed  of  conveyance 
in  writing  subscribed  by  thq  parties  creating 
or  granting  the  estate,  "or  by  their  lawful 
agents  thereunto  authorized  In  writing."  Qen. 
St  1894,  g  4215,  provides  that  every  contract 
for  tbe  sale  of  land  or  any  Interest  therein 
shall  be  void  unless  the  same  Is  In  writing, 
subscribed  by  the  parties  by  whom  the  sale 
Is  to  be  made,  "or  by  their  lawful  agent  there- 
unto authorized  in  writing."  We  had  occa- 
sion to  construe  this  statute  in  Newlln  t. 
Hoyt  (Minn.)  98  N.  W.  323.  We  there  held 
that  a  contract  for  tbe  sale  of  land  which 
was  made  and  entered  into  by  an  agent  of  the 
owner  was  void  and  unenforceable  In  the  ab- 
sence of  written  authority  on  his  part  to 
make  tbe  same.  It  was  there  said  that  the 
provisions  of  the  statute  Just  referred  to,  re- 
quiring the  authority  of  the  agent  to  be  in 
writing,  Is  as  much  a  part  of  tbe  statute  of 
frauds  as  tbe  requirement  that  tbe  contract 
Itself  be  In  writing,  and  must  receive  tbe 
same  strict  Interpretation;  and,  for  the  rea- 
son that  the  agent  shown  in  that  case  to  have 
contracted  for  the  sale  of  tbe  land  there  in- 
volved was  not  authorized  In  writing  by  his 
principal  to  do  so,  the  contract  could  not  be 
enforced.  That  case  controls  the  one  at  bar, 
and  tbe  Judgment  appealed  from  Is  affirmed. 


STATE  V.  LAKEWOOD  CEMETERY  ASS'N. 
(Supreme  Court  of  Minnesota.    Oct.  21,  1904.) 

CKHETEBIES— TAXATION— EXEMPTIONS. 

1.  A  portion  of  a  tract  of  land  purchased  by 
a  cemetery  association  is  exempt  from  taxation, 
when  Its  acquisition  is  necessary  for  use  in  the 
near  future  as  a  burial  place  for  the  dead,  and 
the  association  intends  to  plat  the  same  as  a 
part  of  its  cemetery,  and  place  it  upon  the  mar- 
ket for  sale,  as  soon  as  the  entire  tract  can  be 
acquired  under  condemnation  proceedings  now 
pending. 

2.  Conducting  a  greenhouse  thereon  for  the 
purpose  of  growing  flowers  and  plants  to  be 
used  in  t)eautifying  tbe  grounds  is  not  a  use  of 
such   tract  for  other  than  cemetery   piu-poses, 

t  2.  See  Taxation,  vol.  46,  Cent.  Dig.  I  US. 
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notwithaUutding  the  fact  that  a  small  surplus 
thereof  has  been  sold  for  the  benefit  of  the  as- 
sociation. 

(Syllabna  by  the  Court) 

Appeal  from  District  Court,  Hennepin 
County ;  Charles  M.  Pond,  Judge. 

Proceedings  by  the  state  against  the  Lake- 
wood  Cemetery  Assoclatlou  to  enforce  pay- 
ment of  taxes.  Judgment  for  plaintiff, 
l^rom  an  order  OTerruUng  a  motion  for  a  new 
trial,  defendant  appeals.    Reversed. 

Daniel  Fish,  for  appellant  F.  H.  Board- 
man,  Co.  Atty.,  and  0.  U  Smith,  Asst  Go. 
Atty.,  for  the  State. 

DOUGLAS,  J.  Appeal  from  an  order  of 
the  district  court  of  Hennepin  county  over- 
mllng  defendant's  motion  for  a  new  trial. 
Appellant  is  a  corporation  organized  and  ex- 
isting imder  title  5  of  chapter  84  of  the  Gen- 
eral Statutes  of  1878  (Gen.  St  1894.  St  3086- 
3135),  for  the  purpose  of  procuring  and  hold- 
ing lands  to  be  used  exclusively  as  a  public 
cemetery'  or  place  for  the  burial  of  the  dead. 
Prior  to  1900  the  association  owned  a  large 
tract  of  land  in  the  city  of  Minneapolis, 
which  was  duly  platted  and  used  for  ceme- 
tery purposes.  Vtom  the  map  Introduced  in 
evidence  it  appears  this  land,  known  as 
"Lakewood  Cemetery,"  consists  of  less  than 
200  acres  In  area;  also  that  the  association 
has  acquired  by  purcliase  for  a  like  purpose 
approximately  three-quarters  of  a  tract  of 
land  adjacent  thereto,  containing  40  acres, 
known  as  "Saunders  Park,"  and  is  now  at- 
tempting to  obtain  the  remainder  by  con- 
demnation proceedings  pending  in  the  courts 
of  Hennepin  county.  It  further  appears 
that  Saunders  Park  Is  the  only  available 
ground  for  enlarging  said  cemetery,  and  is 
well  adapted  by  situation  and  topography  for 
such  purpose.  Thirteen  thousand  interments 
have  been  made  in  said  cemetery,  1,400  of 
which  occurred  during  the  past  two  years. 
That  pmrtlon  known  as  "Saunders  Park"  has 
not  as  yet  been  platted  or  placed  upon  the 
market,  but  it  appears  from  the  undisputed 
evidence  contained  in  the  record  that  tlie  as- 
sociation intends  to  plat  and  sell  it  on  the 
same  basiB  as  other  cemetery  proi)erty  as 
soon  as  all  the  land  can  be  acquired ;  also 
that  at  the  present  rate  of  increase  In  inter- 
ments all  of  such  property  so  held  and  in- 
tended to  be  purchased  of  necessity  will  be 
placed  upon  the  market  within  10,  and  ex- 
hausted by  sales  within  30,  years.  Prior  to 
such  purchase  a  greenhouse  was  maintained 
upon  some  of  the  lots,  which  has  been  since 
used  by  the  association  in  growing  flowers 
and  plants  for  the  purpose  of  beautifying  the 
cemetery.  The  surplus  stock  not  necessary 
for  such  use  bas  been  sold  for  the  benefit  of 
the  association.  This  appeal  involves  the 
question  whether,  under  the  circumstances 
outlined,  the  lots  so  acquired  in  Saunden 
Park  are  free  from  taxation. 

Section  8  of  article  9  of  the  Constitution 
provides  that  "public  burying-grounds,  public 


school-houses,    public    hospitals,    academies, 
colleges,  universities,  and  all  seminaries  of 
learning,  all  churches,  church  property  used 
for  religious  purposes   and  houses  of  wor- 
ship,   •    •    •    Bhall  by  general  laws  be  ex- 
empt from  taxation."    The  act  under  which 
appellant  was  organized  as  a  corporation  au- 
thorises the  purchase  by  the  association  of 
land  not  exceeding  300  acres  in  area,  "to  be 
held,  actually  used  and  occupied  exclusively 
for  a  cemeteiy  for  the  burial  of  the  dead  and 
for   purposes   necessary   or   proper  thereto; 
such  land  or  such  portion  thereof  as  may 
from  time  to  time  be  required  for  that  pur- 
pose, shall  be  surveyed  and  divided  into  lots 
of  such  size  as  the  trustees  direct"    Section 
1,  c.  220,  p.  307,  Gen.  Laws  1901.    By   the 
plain  mandate  of  the  Constitution  such  lands, 
within  the  limitation  as  to  area  prescribed 
by  the  Legislature,  are  exempted  from  taxa- 
tion, and  by  the  express  terms  of  the  act 
quoted  the  Legislature  anticipated  that  it 
would  not  be  necessary  to  plat  or  subdivide  all 
lands  obtained  by  cemetery  associations,  ex- 
cept from  time  to  time,  as  the  exigencies  should 
require.    In  our  (pinion,  even  in  the  absence 
of  a  legislative  construction  or  spedflc  decla- 
ration, the  authority  to  provide  for  the  future 
needs  of  the  public  lu  the  matter  of  obtaining 
suitable  land  as  a  burial  place  for  the  dead 
must  be  deemed  to  be  implied  from  the  gen- 
eral authority  conferred  by  said  act    In  Etam- 
sey  County  v.  Macalester  College,  61  Hlnn. 
437,  53  N.  W.  704,  18  L.  B.  A.  278.  in  holding 
that  an  unimproved  tract  of  land  purchased 
for  use  by  Macalester  College  as  a  place  of 
recreation  at  an  Indefinite  time  in  the  future 
was   not   exempt   from   taxation,   particular 
stress  was  placed  by  the  court  upon  the  act 
of  the  Legislature  authorizing  such  purchase. 
The  act  then  under  consideration  differs  rad- 
ically from  the  one  creating  cemetety  asso- 
ciations and  authorizing  the  purchase  of  land 
for    burial    purposes.    That    act    exempted 
"grounds  attached  to  sudi  buildings  neces- 
sary for  their  proper  occupancy,  use  and  en- 
joyment,"  and  was   construed  as  premises 
"reasonably  necessary  or  appropriate  for  the 
proper  occupancy,  use,  and  enjoyment  of  the 
institution."    The  court,  applying  the  rule  of 
strict  construction  which  we  follow,  held  that 
the  exemption  did  not  apply  to  lands  con- 
templated for  use  at   an   Indefinite   future 
time. 

It  becomes  unnecessary  to  inquire  whether 
too  much  stress  was  then  placed  upon  the 
legislative  enactment  which  supplemented 
section  8  of  article  9  of  the  Constitution. 
Here  the  association  intends  to  plat  all  of 
Saunders  Park  for  cemetery  purimses  as  soon 
as  title  thereto  is  acquired  under  condemna- 
tion proceedings  x)endlng,  and  place  the  same 
upon  the  market,  although  it  may  not  be  en- 
tirely disposed  of  during  the  next  20  or  30 
years.  It  therefore  cannot  be  said  the  land.s 
are  held  for  use  at  an  indeflntte  futrn^  time. 
In  this  particular  the  issue  is  dearly  ais- 
tinguishable  from  that  presented  In  the  Mac- 
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alester  College  Case.  We  merelr  hold  tbat 
it  is  within  the  power  of  the  cemetery  asso- 
ciation to  acquire  pifoperl?  reasonably  nec- 
essary for  use  presently  for  cemetery  pur- 
poses, and  that  such  lands  are  exempt  from 
taxation. 

The  use  of  a  small  portion  thereof  for  a 
greenbouae  fbr  tiie  purpose  of  growing  flow- 
ers and  plants  to  be  used  In  beautifying  the 
grounds,  clearly.  In  our  Judgment,  falls  with- 
in the  authority  conferred  upon  appellant  It 
is  a  matter  of  common  knowledge  that  green- 
houses are  maintained  by  many  of  the  large 
cemetery  associations  throughout  th*  ooun- 
try,  and  the  sale  of  a  small  amount  of  the 
surplus  stock  Is  but  an  Incident  to  the  gm- 
«ral  management  We  are  of  the  opinion  the 
land  80  acquired  Is  exempt  from  taxation. 

Older  reversed,  and  cause  remanded,  with 
directions  to  the  district  corurt  to  amend  Its 
conclusions  of  law  and  enter  Jadgment  In 
favor  of  defendant 


NYMAN  T.  LTNDB. 
(Sopreme  Court  of  Minnesota.    Not.  4,  1904.) 

PAJtKRT    AND    CHILD— CBUtlNAI.    ASSAXn.T— AC- 
TION BY  PARENT. 

1.  In  an  action  by  a  father  to  recover  darn- 
s' for  an  assault  upon  and  criminal  abuse  of 
liM  minor  child,  evidence  inveiving  the  general 
character  of  said  minor  at  a  time  subsequent 
to  the  assault  complained  of  is  inadmissible. 

2.  Following  Gardner  v.  Kellogg,  23  Minn. 
468,  such  an  action  may  be  maintained  by  the 
father. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Clay  County; 
L.  L.  Baxter,  Judge. 

Action  by  jnia  Nyman  against  George  K. 
Lynde.  Vodlct  ftnr  plaintiff.  From  an  order 
denying  a  motkm  for  new  trial,  defendant 
appo^    Afflrmed. 

C.  A  Kye,  for  appellant  Charles  S.  Mar^ 
doi  and  T.  H.  Peterson,  for  respondent 

DOUGLAS,  J.  Appeal  by  defendant  from 
an  order  overmUng  his  motion  for  a  new 
trial. 

Plalntur  recovered  a  verdict  In  the  sum  of 
$500  for  damages  resulting  from  an  assault 
npon  and  criminal  abuse  of  his  minor  daugh- 
ter. Upon  the  trial  defendant  moved  to  strike 
out  certain  evidence  offered  tending  to  show 
the  Illness  of  the  minor  subsequent  to  the 
assault  complained  of,  on  the  ground  that  it 
did  not  appear  such  illness  resulted  there- 
from (not  that  it  was  Inadmissible  under  the 
pleadings).  An  examination  of  the  record 
convinces  us  that  some  evidence  was  offered 
tending  to  show  tbat  her  illness  was  caused 
ther^.  While  the  evidence  was  meager,  we 
are  of  the  opinion  it  fairly  presented  an  issue 
of  fact  for  the  Jury.  However,  independent 
of  any  competent  proof  of  subsequent  illness, 

f  1.  Sm  Rape,  vol.  42,  Cent.  Dig.  1 109;  SedueUon, 
ToL  «,  Cnt.  Dig.  i  40. 


the  verdict  cannot  be  deemed  excessive;  there- 
fore, if  error  was  committed  by  the  trial  court 
in  refusing  to  strike  out  the  evidence  intro- 
duced. It  was  without  prejudice. 

We  are  also  of  the  opinion  the  court  did 
not  wr  In  excluding  evidence  involving  the 
general  character  of  said  minor  subsequent  to 
the  assault  complained  of.  Stoudt  v.  Shep- 
herd. 7E  Mich.  588,  597,  41  N.  W.  696;  She- 
waiter  T.  Bergman,  123  Ind.  165,  23  N.  E.  686; 
McKem  v.  Clavert  59  Mo.  243. 

Other  errors  assigned  are  not  prejudicial 
to  the  substantial  rights  of  appellant  and  do- 
not  constitute  reversible  error. 

Following  Gaidner  v.  Kellogg,  23  Minn. 
463,  this  form  of  action  brought  by  the  father 
of  a  minor  child  so  assaulted  will  lie.  Lav^ 
ery  v.  Crooke,  52  Wis.  612,  »  N.  W.  599,  38 
Am.  Bep.  768;  Oalman  v.  Koning,  54  Mich. 
320,  20  N.  W.  61;  Kennedy  v.  Shea,  110  Mass.. 
147. 

Order  affirmed. 


SCBIBNBB  r.  SCBIBNBa 
(Sopteme  Court  of  Minnesota.    Oct  21,  1904.) 

DIVOBCB-SrtTDQMENT— VACATING. 

1.  Independent  of  statutory  provisions  con- 
tained in  sections  5204,'  5267,  Gen.  SL  1894, 
which  do  not  apply  to  actions  for  divorce,  the 
court  therein  has  inherent  power  to  entertain  a 
motion  made  in  apt  time  to  vacate  a  judgment 
and  afford  relief  where  its  jurisdiction  ia  mvok- 
ed  or  based  upon  some  fraud  or  deceit  practiced 
npon  the  court  by  plaintiff.  Such  an  applica- 
tion is  addressed  largely^  to  the  sound  discretion 
of  the  trial  conrt,  and  its  decision  thereon  will 
not  be  overruled  where  the  affidavits  npon  which 
the  motion  is  based  are  conflicting,  unless  such 
finding  is  clearly  and  palpably  at  variance  there- 
with. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Beltrami  Coun- 
ty; M.  A.  Spooner,  Judge. 

Action  by  Joseph  H.  Scribner  against  Car- 
rie B.  Scribner.  From  an  order  denying  an 
application  for  an  order  setting  aside  a  de- 
cree of  divorce,  defendant  appeals.  Af- 
firmed. 

P.  J.  Bussell,  R.  0.  Fkumlgan,  and  Davis, 
Kellogg  &  Severance,  for  appellant  D.  H. 
Fisk,  for  respondent 

D0CGI<A8,  J.  From  an  order  of  the  district 
court  of  Beltrami  county  overruling  defend- 
ant's application  for  an  order  setting  aside 
a  decree  of  divorce  defendant  appeals. 

Judgment  dissolving  the  bonds  of  matri- 
mony between  the  parties  was  entered  by 
default  on  the  12tb  day  of  June,  1906.  All 
statutory  requirements  to  give  the  court  ju- 
risdiction were  apparently  compiled  with. 
Service  of  summons  was  by  publication.  It 
is  claimed,  Independent  of  statutory  provi- 
sions contained  In  sections  5204,  3267,  Gen. 
St  1894,  which  do  not  afford  relief  in  actloci 
for  divorce,  that  the  court  has  Inherent  power 
to  entertain  a  motion  made  in  apt  thne  to 
vacate  a  Judgment  and  afford  xellef  in  al) 
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cases  where  Its  Jurisdiction  is  invoked,  based 
apon  some  fraud  or  deceit  practiced  by 
plaintiff.  We  unliesltatingly  adopt  this  view, 
and  extend  the  doctrine  applied  In  Younj; 
V.  Young,  17  Minn.  181  (Gil.  153);  Bomsta  v. 
Johnson,  38  Minn.  230,  3&  N.  W.  341;  01m- 
stead  T.  Olmstead,  4;  Minn.  297,  43  N.  W. 
67;  Colby  v.  Colby,  59  Minn.  432,  61  N.  W. 
4C0,  50  Am.  St  Rep.  420;  and  Geisberg  t. 
O'Laughlin,  88  Minn.  431,  93  N.  W.  310— to 
an  issue  Involving  the  Jurisdiction  of  the 
court.  The  defendant  may  pursue  the  stat- 
utory remedy  provided  by  section  5434,  Gen. 
St  1894,  and  adopted  in  the  latter  case,  or 
apply  to  tbe  court  for  an  order  setting  aside 
tlie  default  and  Judgment  Aside  from  the 
usual  return  of  the  sheriff,  respondent,  as  a 
basis  for  bis  motion  for  an  order  directing 
tbe  publication  of  summons,  filed  his  afSda- 
Tlt  with  the  clerk  of  tbe  district  court  to 
the  effect  that  the  last  Imown  place  of  resi- 
dence of  appellant  was  Bldorado,  in  tbe 
county  of  Fond  du  Lac,  In  the  state  of  Wis- 
consin, and  that  her  present  residence  could 
not,  with  the  exercise  of  due  diligence,  be 
ascertained.  Onr  inquiry  is  limited  to  tbe 
question  whether  be  exercised  due  diligence 
in  making  this  inquiry.  Affidavits  were  sub- 
mitted to  tbe  trial  court  made  by  relatives 
of  appellant  residing  at  Eldorado,  Wis., 
tending  to  show  that  they  knew  her  place  of 
residence,  and,  bad  respondent  made  in- 
quiry of  them,  this  information  would  have 
been  furnished.  On  the  other  hand,  respond- 
ent filed  his  counter  affidavit  to  tbe  effect 
that  acting  under  the  advice  of  counsel,  he 
proceeded  to  Eldorado,  Wis.,  and  made  in- 
quiry of  a  number  of  persons,  tbe  affidavit 
of  one  of  whom  was  filed  by  appellant,  as 
to  the  place  of  residence  of  his  wife,  and 
was  unable  to  obtain  such  Information.  In 
this  particular  he  was  corroborated  by  the 
affidavits  of  a  number  of  residents  of  the 
place  named.  The  trial  court  found  upon 
the  issue  thus  presented  that  neither  re- 
spondent nor  his  attorney  had  practiced  any 
fraud  or  deceit  of  any  kind  upon  the  court, 
and  overruled  the  motion  to  vacate  such 
Judgment  In  addition  to  tbe  affidavits  re- 
ferred to,  appellant  tendered  an  answer  de- 
nying tbe  allegations  contained  In  respond- 
ent's complaint,  charging  desertion  on  bis 
part,  and  also  demanding  Judgment  dissolv- 
ing the  bonds  of  matrimony  existing  between 
them.  Sections  5204,  5267,  Gen.  St  1894, 
authorize  the  sustaining  of  motions  as  a 
matter  of  right  to  vacate  Judgments  in  cer- 
tain cases  where  the  service  of  summons  la 
by  publication.  By  express  exception  these 
sections  do  not  apply  to  divorce  proceedings, 
but  In  such  cases  where  the  Jurisdiction  is 
claimed  to  have  been  obtained  by  fraud  or 
deceit  practiced  by  plaintiff  a  motion  to  va- 
cate a  Judgment  Is  addressed  largely  to  thu 
sound  discretion  of  tbe  trial  court.  Upon  a 
careful  examination  of  tbe  record.  Including 
tbe  affidavits  presented,  we  are  of  tbe  opin- 
ion that  tbe  finding  of  tbe  trial  court  should 


be  sustained.    Certainly,  the  showing  made 
by  tbe  affidavits  Is  not  so  conclusive  as  to 
warrant  us  in  setting  aside  its  decision. 
Order  affirmed. 


BOARD  OF  COM'RS  OF  MARSHALL 

COUNTY  V.  BOARD  OF  COM'RS 

OF  ROSEAU  COUNTY. 

(Supreme  Court  of  Minnesota.    Oct  28,  1901.) 

CODNTIKS  —  CONTAGIOUS     DISEASES— UABIUTT 
FOB    TBEATMBHT    OF    BESIDERT. 

1.  Under  the  provisions  of  section  7059,  Gen. 
St  1894,  a  county  is  not  liable  to  the  various 
towns,  villages,  or  cities  throughout  the  state 
for  expenses  necessarily  incurred  in  caring  or 
providmg  for  a  person  having  a  legal  settlement 
in  said  county,  who  is  afflicted  with  a  contagious 
disease  In  such  municipalities,  where  tbe  per- 
son so  provided  for  is  solvent 

(Syllabus  by  tbe  Court) 

Appeal  from  District  Court  Roseau  Coun- 
ty; Andrew  Grindeland,  Judge. 

Action  by  tbe  board  of  county  commission- 
ers of  Marshall  county  against  the  board  of 
county  commissioners  of  Roseau  county. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

R.  H.  Medlcraft  for  appellant  P.  A.  Mo- 
Clernan,  for  respondent 

DOUGLAS,  J.  Appeal  by  defendants  from 
a  Judgment  in  favor  of  respondents.  The  ac- 
tion was  tried  upon  an  agreed  statement  of 
facts,  from  which  it  appears  that  in  April, 
1901,  tbe  village  of  Stephen,  Marshall  coun- 
ty, necessarily  Incurred  certain  expense  in 
caring  and  providing  for  one  J.  D.  Bronk.  a 
resident  of  Roseau  county,  who  was  afflicted 
with  a  contagious  disease,  to  wit  smalliiox, 
wbile  temporarily  in  sucb  village,  and  who, 
it  is  agreed,  was  then  solvent  Tbe  board  of 
county  commissioners  of  Marshall  county  re- 
imbursed tbe  village  of  Stephen  for  sucb  ex- 
penses, and  brought  this  action  against  tbe 
board  of  coimty  commissioners  of  Roseau 
county  therefor.  The  validity  of  the  Judg- 
ment entered  in  favor  of  Marshall  county  de- 
pends upon  tbe  construction  to  be  given  sec- 
tion 7059,  Gen.  St  1894.  This  section  author- 
izes tbe  board  of  health  of  any  town,  village, 
borou^  or  city  to  provide  for  any  resident 
thereof  or  person  coming  from  abroad  who 
may  be  afflicted  with  smallpox  or  other  con- 
tagious disease.  It  in  part  reads:  "And  shall 
provide  for  such  person  or  persons,  nursos, 
medical  attendance  and  other  necessaries 
which  shall  be  a  charge  in  favor  of  sucb 
town,  village,  borough  or  city  upon  the  per- 
sons so  provided  for,  bis  parents,  guardian 
or  master,  If  able;  otherwise  upon  the  county 
In  which  be  has  a  legal  settlement  or  upon 
tbe  state,  if  said  person  be  a  non  resident  of , 
the  state  and  has  no  prpperty  within  the 
state."  This  section,  being  section  15,  c.  VAi, 
p.  182,  of  the  General  Laws  of  1883,  has  been ' 

\  1.  See  Healtb,  vol.  23.  Cent.  Dig.  {!  K  IS.  3S.        i 
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greatly  confused  with  section  29  of  said  act, 
being  section  7073,  Gen.  St.  1894,  as  amended 
by  chapter  238,  p.  379,  of  the  Laws  of  1901, 
and  since  reamended  by  chapter  29,  p.  78,  of 
the  Laws  of  1902.  The  act  of  1901  has  refer- 
ence solely  to  expenses  Incurred  by  towns. 
Tillages,  or  cities  In  the  control  of  contagions 
or  Infectious  diseases.  It  has  no  reference  to 
expenses  incurred  In  caring  for  Individuals. 
The  line  between  expenses  Incurred  for  the 
pnrpose  of  preventing  the  spread  of  such  dis- 
eases and  In  caring  for  indivldnals  may  be  a 
delicate  one^  to  draw,  but  it  Is  clear  the  Iieg- 
islature  in  the  two  provisions  referred  to  has 
fastened  a  liability  upon  the  various  counties 
of  the  state  for  necessary  expenses  incurred 
by  the  public  authorities  of  the  various 
towns,  villages,  or  cities  situated  therein  in 
preventing  the  spread  of  an  infectious  or  con- 
tagious disease;  while,  on  the  other  hand,  by 
section  7059  it  Is  clearly  provided  that  the 
rarioos  countleB  of  the  state  shall  reimburse 
towns,  villages,  or  cities  either  situated  with- 
in or  without  their  respective  borders  for 
necessary  expenses  incurred  In  providing 
Durses,  medical  attendance,  and  other  neces- 
saries for  persons  having  a  legal  settlement 
In  snch  counties,  who  are  afflicted  with  an  In- 
tectious  or  contagious  disease,  but  only  upon 
condition  that  they  or  their  parents  or  guard- 
ians are  financially  unable  to  discharge  such 
obligation.  As  we  construe  section  7073,  as 
amended,  it  deals  solely  with  expenses  In- 
CDrred  In  controlling  contagious  diseases,  and 
therefore  has  no  application  to  the  Issues  in- 
Tolved.  Neither  is  it  claimed  but  that  the 
expenses  Incurred  in  the  case  at  bar  (for 
which  it  seems  Marshall  county  reimbursed 
the  village  of  Stephen)  were  incurred  in  car- 
ing for  a  resident  of  Roseau  county  who  is 
wlvent  It  follows  the  action  cannot  be 
maintained  against  Roseau  county. 
Judgment  reversed. 


DAVIS  v.- KUCK. 
(Supreme  Court  of  Minnesota.     Nov.  4,  1904.) 
oirr  CAUSA  mostis— deliveby— unduk  inixu- 

ENCB. 

1.  Evidence  with  reference  to  the  acceptance 
and  delivery  of  a  eift  caasa  mortis  was  prop- 
friy  submitted  to  tne  jury,  and  held :  If  such 
gift  was  made  and  accepted  in  good  faith,  new 
and  formal  acts  of  delivery  were  not  necessary 
where  the  property  was  already  in  possession 
of  the  donee,  and  the  subsequent  possession  and 
control  thereof  prior  to  the  donor's  death  were 
coiixistenC  with  ownership. 

2.  The  evidence  was  not  safficient  to  require 
*  tie  court  to  instruct  the  jury  that  the  burden 

of  proof  was  upon  respondent  to  show  that  the 
gift  was  not  obtained  by  undue  influence. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Ourt,  Renville  Coun- 
ty; Gorham  Powers,  Judge. 

Action  by  Merton  Davis  against  Henry 
Kucli.    Verdict  for  plaintUf.    From  an  order 

1 1.  Sea  Gifts,  vol.  24.  C«nt.  Dig.  H  U8.  U*. 


denying  a  new  trial,  defendant  appeals.    Af- 
firmed. 

Bowers  &  Howard,  for  appellant.  J.  M. 
Freeman,  for  respondent 

LEWIS,  J.  William  H.  Davis  was  afflicted 
with  cancer,  and  had  been  confined  to  his  bed 
for  about  three  weeks.  He  was  residing  with 
bis  family  upon  his  farm,  and  five  days  be- 
fore his  death,  as  testified  to  by  plaintiff's 
brother,  the  following  conversation  occurred 
in  presence  of  the  two  brothers  and  the  step- 
mother: "Q.  What  was  said  at  the  time  by 
your  father  and  brother  regarding  this  team? 
A.  He  said  to  my  brother  he  had  never  given 
him  anythlhg;  he  would  give  him  that  team. 
Q.  What  did  your  brother  say?  A.  My  broth- 
er said  be  would  take  the  team."  A  few 
months  prior  to  his  death  Mr.  Davis  executed 
a  will,  by  which  he  bequeathed  all  of  his  real 
estate  to  the  children  of  his  second  marriage, 
subject  to  a  life  estate  by  the  mother.  Plain- 
tiff and  bis  brother,  Harry,  were  children  of 
a  former  marriage,  and  the  will  made  no  pro- 
vision for  them.  Plaintiff  was  28  years  old  at 
the  time  of  his  father's  death,  and*  until  he 
was  of  age  had  remained  on  the  farm,  woric- 
Ing  for  his  father.  Thereafter  be  bad  been  at 
home  off  and  on,  helping  with  the  work,  but 
it  does  not  appear  whether  his  services  were 
donated  or  whether  he  received  compensation, 
except  for  work  done  in  the  harvesting  sea- 
son of  1902.  The  other  son,  Harry,  testified 
to  a  verbal  lease  of  the  farm  from  his  father 
for  the  year  1903,  but  It  was  not  shown  upon 
what  terms  the  produce  was  divided  or  the 
personal  property  used.  This  team  was  kept 
in  the  only  barn  on  the  premises,  fed  from 
the  common  supply,  and  was  used  by  the  fa- 
ther. Plaintiff  was  home  during  the  harvest 
season  of  1903,  and  then  went  awt^,  but  re- 
turned during  the  first  week  of  his  father's 
last  sickness,  remaining  with  him  and  caring 
for  him  until  bis  death,  during  which  time 
plaintiff  also  cared  for  and  fed  the  team.  The 
day  after  the  alleged  gift  plaintiff  used  the 
team  to  drive  to  the  adjoining  village  for 
medicine  for  his  father,  but  nothing  further, 
than  as  above  stated,  was  done  while  the 
father  lived,  to  Indicate  acceptance  and  deliv- 
ery of  the  team  as  a  gift  After  the  demise  of 
the  father,  plaintiff  arranged  with  his  brother 
to  care  for  the  team  during  his  absence, 
agreeing  to  pay  him  therefor,  and  saying  be 
would  be  back  as  soon  as  possible.  Soon 
after  bis  departure  the  widow  claimed  the 
team  as  a  part  of  the  personal  estate,  and  it 
was  set  aside  as  a  part  of  her  allowance. 
Defendant  claimed  title  from  the  widow,  and 
refused  to  deliver  the  horses,  and  this  action 
was  brought  In  replevin  to  secure  possession 
of  the  team. 

1.  The  court  submitted  to  the  Jury  the 
question  whether  or  not  there  bad  been  a 
gift  of  the  property  to  respondent,  and  in- 
structed them:  That  there  must  have  been 
a  delivery  of  the  property  to  the  donee.  That 
QO  absolute  rule  could  be  laid  down  as  to 
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nrbat  constituted  snfBdent  deUvery  In  sucb  i 
cases.  That  In  each  case  the  character  of  the  | 
delivery  required  depended  largely  upon  the  j 
eubject-matter  of  the  gift  That  in  this  case  | 
the  father  was  bedridden,  and  could  not  go 
out  and  point  out  the  property  and  moke  a 
special  or  'formal  delivery.  That  plaintiff,  bis 
SOD,  was  living  with  him  at  the  time,  and  had 
been  working  there  during  the  harvest;  and 
that  pnder  ttiose  circumstances  the  law  did 
ne*  require  the  same  formality  as  to  d^very 
•tiiat  it  might  in  some  other  case.  "T})ua, 
where  a  donee  and  donor  •  •  •  reside  to- 
gether, as  in  the  case  of  hnaband  and  wife, 
parent  and  clilld,  it  is  not  necessary  that  the 
tiling  given  should  be  removed  from  their 
common  residence.  It  la  sufficient  if  it  appear 
that  tlie  donor  haa  relinquished  and  the  donee 
acquired  a  control  of  tiie  property."  That  it 
is  not,  under  tlie  drcouiBtances,  necessary 
that  a  formal  dellvwy  by  the  father  be  made. 
That  if,  under  such  drcnmstances,  a  suffi- 
cient delivery  had  been  made^  then  tttle  pasa- 
ed  to  plaintiff.  The  correctness  of  ttiis  In- 
struction is  called  in  question. 

The  first  question' presented  is  whether  • 
gift,  either  inter  vivos  or  causa  mortis,  is  es- 
tablished. The  general  requirements  are,  to 
constitute  a  valid  gift  inter  vivos,  it  must  be 
voluntary,  gratuitous,  and  absolute;  in  other 
words,  the  donor  must  be  competent  to  con- 
tract There  must  be  freedom  of  will;  the 
gift  most  be  complete;  the  property  must  be 
delivered  by  the  donor  and  accepted  by  the 
donee,  and  the  gift  must  go  into  immediate 
and  absolute  effect.  14  Am.  &  Eng.  £incy.  of 
Law  (2d  Ed.)  1016,  and  cases  cited.  A  gift 
causa  mortis  is  generally  defined  as  follows: 
"A  gift  of  personal  estate,  made  in  prospect 
of  death  at  no  very  remote  period,  and  which 
is  dependent  upon  the  condition  of  death  oc- 
curring, sulKtantially  as  expected  by  the  do- 
nor, and  that  the  same  be  not  revoked  before 
death."  Redfield  on  Wills,  §  42.  The  req- 
uisites to  both  are  practically  the  same,  the 
principal  distinction  being  that  in  one  case 
the  gift  is  absolute  and  Irrevocable,  whereas 
in  the  other  it  is  a  conditional  gift  taking 
effect  only  upon  the  death  of  the  donor,  who, 
in  the  meantime,  has  the  power  of  revocation. 
In  either  case. the  gift  must  be  complete,  and 
the  properly  dehvered  and  accepted.  In  view 
of  the  fact  that  Mr.  Davis  was  stricken  with 
an  incurable  disease;  had  been  confined  to  his 
bed  about  three  weeks;  that  he  was  gradu- 
ally growing  weaker,  and  his  approaching 
death  was  the  subject  of  conversation;  that 
the  team  in  question  was  used  by  him  person- 
ally in  connection  with  his  business  upon  his 
farm — we  think  this  gift  must  be  treated  as  a 
gift  causn  mortis.  In  other  words,  that  It 
was  made  in  contemplation  of  approaching 
death,  and  would  not  otherwise  have  been 
made;  consequently  there  was  the  condition 
implied  that  if  he  should  recover,  it  would  lie 
subject  to  revocation.  Although  the  witness 
Harry  Davis,  in  testifying  as  to  what  took 
place  with  refbrsDoe  to  the  gift,  did  not  repeat 


the  exact  words  of  the  partfes,  bat  stated  that 
his  father  said  "be  would  give"  and  that 
plaintiff  said  "he  would  accept,"  we  do  not 
think  this  testimony  is  subject  to  tlie  criti- 
cism that  it  contemplated  a  purpose  on  the 
part  of  the  father  to  give  the  team  to  re- 
spondent at  some  future  time.  Ttie  expres- 
sion "would  give"  Is  appareotiy  tlut  of  the 
witness,  rather  than  of  the  (tenmr,  and,  con- 
sidering tiie  situation  of  the  parties  and  the 
surrounding  circumstances,  it  would  be  an  un- 
warranted conclusion  to  assume  that  the  lan- 
guage actually  used  by  the  fatb«r  was  not 
intended  to  accomplish  an  immediate  trans- 
fer- and  acceptance  of  the  propyl  :.i-. 

Appellant  relies  upon  Allen  v  Allen.  75 
Minn.  116,  77  N.  W.  567.  T4  Am.  Si.  Rep.  442, 
as  authority  for  the  proposition  ttint  the  facts 
now  under  consideration  do  not  constitute  a 
sufficient  acceptance  and  delivery  of  a  gift 
cansa  mortis,  but  there  ta  this  difference  l>e- 
tween  the. cases:  In  A\i&a  v.  Allen  the  donee 
neither  accepted  the  gift  at  the  time  confer- 
red, nor  did  he  exercise  any  acts  of  ownership 
over  the  property  prior  to  the  death  of  the 
donor,  white  tn  the  case  now  before  us  the 
donee '  expressly  accepted  the  gift,  and  con- 
tinued in  possession  of  the  property.  It  may 
be  conceded  that  the  donee's  acts  signifying 
dominion  over  the  property  did  not  differ  in 
any  respect  from  those  preceding  the  confer- 
ring and  accepting  of  the  gift — that  he  con- 
tinued to  feed  and  care  for  the  team  as  be- 
fore. But  does  that  make  any  difference.  If 
such  continued  possession  and  exercise  of  do- 
minion were  all  Incidental  to  and  not  incon- 
sistent with  ownership?  In  Drew  v.  Hagerty, 
81  Me.  231,  17  Atl.  63,  8  L.  R.  A.  230,  10  Am. 
St  R^.  265,  it  was  held  that  continued  pos- 
session of  the  same  character  afto:  the  con- 
ferring of  a  gift  causa  mortis  would  not  con- 
stitute delivery,  but  we  are  unwilling  to  go  to 
the  limits  defined  in  that  decision.  Our  views 
are  more  nearly  «xpressed  In  the  case  of  Cain 
V.  Moon,  2  Q.  B.  Dlv.  283.  While  true,  a 
stricter  rule  should  be  applied  as  to  delivery 
in  the  case  of  a  gift  causa  mortis  than  with 
reference  to  gifts  inter  vivos,  yet,  as  in  this 
case,  when  it  appears  that  the  gift  was  made 
in  good  faith,  and  the  only  questicm  is  the 
sufficiency  of  delivery,  we  think  it  was  fairly 
a  question  for  the  Jury  to  determine  from  all 
the  facts  and  circumstances  whether  there 
was  a  sufficient  acceptance  and  delivery. 
There  was  no  error  in  the  instruction  of  the 
court  upon  this  branch  of  the  case.  The 
charge  was  ample,  and  stated  the  law  cor- 
rectly. 

2.  We  find  no  evidence  in  the  record  which 
calls  upon  the  court  to  submit  to  the  Jury  an 
instruction  to  the  effect  that  the  burden  of 
proof  was  upon  respondent  to  show  that  the 
gift  was  not  obtained  by  undue  influence,  and 
that  there  was  evidence  in  the  case  to  indi- 
cate that  the  father  was  of  feeble  mind. 

3.  The  court  was  requested  by  appellant  to 
charge  the  jury  as  follows:  "The  jury  are  In- 
Btructed  that;  la  order  to  constitute  a  valid 
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gift,  there  moat  be  a  taking  poese8Sl<»  under 
the  gltt;  that  the  taking  the  team  for  the 
purpose  of  going  for  medicine  was  not  neces- 
sarily a  taking  possession  under  the  gift." 
While  there  conld  have  been  no  harm  in  gly- 
ing  the  last  part  of  this  instructloD,  for  the 
}ury  were  entitled  to  determine  from  all  of 
the  circumstances  whether  there  bad  been 
a  delivery,  and  consequently  delirery  did  not 
necessarily  depend  upon  his  driving  the  team 
to  tbe  adjoining  village  to  get  medicine  for 
his  father,  the  first  part  of  the  Instruction 
was  correctly  refused,  for  the  reason. that  no 
new  or  formal  act  of  delivery  was  necessary, 
the  continuing  possession  and  exercise  of  do- 
minion being  consistent  with  ownership. 
Order  affirmed. 


LUCY  T.  FREEMAN. 
(Sapremf  Coart  of  Minnesota.     Nov.  4,  1904.) 

TRUST  DEED — CONSTBUCriON — COMMON-LAW  4S- 
SIGNMBNT— STATUTORY  PROVISIONS. 

1.  A  tmst  deed  from  an  insolvent  debtor  to 
plaintiff  of  all  his  property,  coapled  with  an 
agreement  on  plaintiff's  part  to  convert  the  same 
into  money  and  pay  and  discharge  the  insol- 
vent's debts,  construed,  and  held  to  constitute 
in  effect  a  common-law  assignment  for  the  ben- 
efit of  creditors,  and  valid  between  tbe  parties 
thereto  and  subseqnoit  purchasers  of  the  prop- 
erty with  notice  of  the  deed. 

2.  The  right  of  a  debtor  to  make  a  common- 
law  assignment  for  the  benefit  of  bis  creditors 
exists  independent  of  statute. 

3.  A  failure  to  comply  with  tbe  provisions  of 
Gen.  St  1SQ4,  {  4227,  relating  to  assignments 
for  the  benefit  of  creditors,  does  not  render 
such  an  assignment  absolutely  void,  but  only 
voidable  at  the  Instance  of  creditors  and  subse- 
quent purchasers  in  good  faith. 

(Syllabus  by  tbe  Court.) 

Appeal  from  District  Court,  Redwood  Coun- 
ty;  B-  F.  Webber,  Judge. 

ActlMt  by  John  A.  Lucy  against  R.  R.  Free- 
man. Judgment  for  plaintiff.  From  an  or- 
der denying  a  new  trial,  he  appeals.  Re- 
versed. 

Fred  B.  Dodge,  C.  R.  Fowler,  and  Koms 
&  Johnson,  for  appellant  W.  G.  Owens, 
Somerville  &  Olsen,  and  Clague  &  Emerson, 
for  respondent. 

BROWN,  J.  Action  in  claim  and  deliv- 
ery, which  was  dismissed  on  trial  after 
plalntur  bad  rested,  and  the  latter  appealed 
from  an  order  denying  tUs  motion  for  a 
new  trial. 

The  facts  are  as  follows:  One  Dittben- 
ner  was  a  merchant  owning  a  stock  of  gen- 
eral merchandise  and  doing  business  at  Re- 
vere, this  state.  He  was  considerably  in 
deb^  and  unable  to  meet  his  obligations,  and 
executed  and  delivered  to  plaintiff  in  this 
action  a  trust  deed  of  all  his  stock  of  mer- 
chandise^ all  hiB  accounts,  bills  receivable^ 
and  certain  real  property  owned  by  him, 
in  CMisIdcTation  that  plaintiff  should  take 
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possession  of  the  same,  sell  and  dispose  of  it 
at  public  or  private  sale  with  all  reasonable 
diligence,  collect  the  claims  and  demands 
due  on  the  bills  receivable,  and  pay  and  dis- 
charge in  full,  after  payment  of  all  ex- 
penses, if  the  residue  of  the  funds  was  suffi- 
cient, all  debts  and  liabilities  due  from  Ditt- 
benner  to  such  creditors  as  should  there- 
after become  parties  to  the  tnvnsaction,  and 
who  should,  la  consideration  of  the  premises 
and  execution  of  the  trust  deed,  participate 
therein  and  agree,  upon  pajnunit  being 
made,  whether  in  whole  or  in  part,  ot  the 
amount  due  them,  to  folly  release  and  dis- 
cbarge Dlttbenner  from  further  obligation 
to  them.  The  deed  further  provided  that  If 
the  proceeds  of  the  property  and  collection 
of  bills  receivable  were  insufficient  to  pay 
Dittbenner'a  debts  in  full,  after  paying  tbe 
expenses  of  plaintiff  as  trustee,  the  amount 
remaining  In  his  hands  should  be  paid  pro 
rata  to  the  creditors  who  should  beoome 
parties  to  the  agreement.  The  deed  was  ex- 
ecuted by  Dlttbenner  and  his  wife  in  the 
manner  prescribed  for  the  execution  of  deeds 
of  real  property,  but  was  not  recorded  in  the 
office  of  the  register  of  deeds  until  after  the 
controversy  In  this  action  arose,  nor  was 
there  any  attempt  to  comply  with  the  provi- 
sions of  section  4227,  Gen.  St  1894,  relating 
to  assignments  for  the  benefit  of  creditors. 
It  was  delivered  to  plaintiff  and  retained  by 
him  until  after  defendant  obtained  his  al- 
leged title  to  part  of  the  goods  covered  by 
the  deed  to  be  presently  referred  to.  There 
was  no  change  of  possession  of  the  property 
from  Dlttbenner  to  plaintiff;  by  an  arranse- 
ment  between  those  parties  Dlttbenner  con- 
Uuued  in  possession  thereof,  and  the  man- 
agement of  his  store,  precisely  as  though 
no  transfer  of  his  property  had  been  made. 
Subsequently  Dlttbenner  entered  Into  a  con- 
tract with  defendant  by  which  he  sold  and 
delivered  to  him,  for  a  valuable  considera- 
tion, part  of  the  goods  and  property  covered 
by  the  trust  deed  to  plaintiff,  under  which 
defendant  now  claims  the  superior  title. 
That  contract  expressly  provided  that  the 
sale  of  the  property  to  defendant  was  "sub- 
ject to  the  conditions  of  a  certain  trust  deed 
of  Incumbrance  thereof  made  to  J.  A.  Lucy, 

dated  on  the day  of  December,  1003, 

not  to  exceed  twenty-six  hundred  ($2,600) 
dollars."  Plaintiff  offered  In  evidence  on  the 
trial  the  trust  deed  made  the  basis  of  his 
claim  of  ownership  and  right  of  recovery, 
with  other  evidence,  and  rested  Ills  case. 
Whereupon,  upon  defendant's  motion,  the 
court  dismissed  the  action,  holding  that  the 
trust  deed  under  which  plaintiff  claimed  was 
wholly  null  and  void,  conferring  upon  plain- 
tiff no  right  whatever.  WTiether  this  ruling 
was  error  Is  the  only  question  presented  on 
this  appeal. 

1.  It  is  elementary  that  parties  may  make 
and  enter  Into  such  contracts,  bargains,  and 
agreements  as  they  may  deem  best  for  their 
interests,  and  neither  the  Legislature  nor  the 
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courts  have  the  power  or  right  to  restrict 
them  In  the  exercise  of  that  privilege,  so 
long  as  their  contracts  are  not  immoral  or 
tainted  with  positive  illegality.  In  the  case 
at  bar  Dlttbenner  was  insolvent  and  unable 
to  pay  bis  debts,  and  to  satisfy  his  creditors, 
or  those  who  should  participate  In  the  trans- 
action, he  conveyed  the  property  in  question 
to  plaintiff,  as  trustee,  under  the  agreement 
of  plaintiff  to  convert  the  same  into  money 
and  pay  and  discharge  Dittbenner's  debts. 
The  transaction  amounted  in  effect  to  an 
asidgnment  for  the  benefit  of  creditors,  not 
an  assignment  under  our  insolvency 'statutes, 
or  made  in  conformity  with  the  statutory  reg- 
ulations of  common-law  assignments,  but  a 
common-law  assignment  pure  and  simple. 
The  contention  of  defendant  is  that  all  such 
assignments,  where  the  statutes  regulating 
them  are  not  compiled  with,  are  absolutely 
void,  not  only  as  to  creditors  and  subsequent 
purchasers  in  good  faith,  but  aa  between 
the  parties  themselves.  Section  4227,  Gen. 
St.  1894,  provides  that  every  conveyance  or 
assignment  made  by  a  debtor  of  the  whole 
or  any  part  of  bis  estate  in  trust  to  an  as- 
signee for  the  benefit  of  creditors  shall  be 
void  unless  the  assignee  resides  in  and  is  a 
freeholder  of  this  state,  unless  the  assign- 
ment be  in  writing  subscribed  by  the  debtor, 
unless  acknowledged  by  an  official  authoriz- 
ed to  take  acknowledgments  of  deeds,  and 
unless  the  same  be  filed  In  the  ofllce  of  the 
clerk  of  the  district  court  of  the  county 
wherein  the  debtor  resides.  It  is  contended 
by  defendant  that  this  statute  means  what 
it  says,  and  that,  as  it  declares  all  convey- 
ances and  assignments  of  the  nature  of  that 
involved  In  this  case  void  unless  the  require- 
ments of  the  statute  be  compiled  with,  the 
assignment  or  conveyance  to  plaintiff  is  a 
nullity,  even  as  between  the  parties,  it  being 
conceded  that  the  statutory  requirements 
were  not  compiled  with.  We  do  not  concur 
in  this  contention.  The  purpose  of  the  stat- 
ute was  not  to  restrict  the  rights  of  parties 
to  contract  on  such  terms  and  conditions  as 
they  might  deem  for  their  best  interests, 
but  to  protect  the  rights  of  third  persons  in- 
terested as  creditors  or  subsequent  bona  fide 
purchasers.  The  decisions  are  uniform  in 
holding  that,  so  far  as  the  rights  of  creditors 
are  concerned,  assignments  of  this  char- 
acter, where  the  statutes  are  not  complied 
with,  are  void;  but  we  have  been  cited  to 
no  case  where  it  has  been  held  that  such 
conveyances  or  assignments  are  void  as  be- 
tween the  parties  to  the  transaction.  The 
case  is  analogous  to  one  where  property  is 
transferred  by  an  Insolvent  debtor  for  the 
purpose  of  hindering,  delaying,  or  defrauding 
creditors.  In  such  cases  the  courts  hold  the 
transaction  to  be  void  as  to  creditors,  but 
valid  and  binding  between  the  parties.  Aa 
said  in  Brasle  v.  Minneapolis  Brewing  Co., 
87  Minn.  456,  92  N.  W.  340,  94  Am.  St 
Rep.  709:  "Transfers  of  property  made  for 
the   purpose   of  hindering   and   defrauding 


creditors  are  not  absolutely  void.  They  are 
only  voidable  at  the  election  of  the  creditors 
defrauded.  While  the  statutes  pronounce 
such  transfers  void,  the  word  'void,'  as  there 
used,  Is  construed  by  all  the  courts  to  mean 
'voidable.'  "  Section  4227,  supra,  simply  de- 
clares conveyances  and  assignments  for  the 
benefit  of  creditors,  where  the  statutes  are 
not  complied  with,  void,  and  this  must  be 
construed  as  rendering  such  conveyances 
voidable  only  at  the  election  of  creditors, 
and  that  as  between  the  parties  they  are 
valid  and  binding  obligations,  for  the  right 
to  make  a  common-law  assignment  for  the 
benefit  of  creditors  exists  Independent  of 
statutes.  In  re  Bird,  39  Minn.  520,  40  N. 
W.  827. 

2.  Defendant's  title  to  the  property  is  no 
better  and  his  rights  are  in  no  sense  superior 
to  the  rights  of  his  grantor,  Dlttbenner.  Un- 
der no  principle  of  the  law  could  Dlttbenner 
repudiate  the  trust  deed  executed  to  plaintiff, 
and  defendant,  having  acquired  his  title 
with  notice  thereof,  stands  In  no  better  posi- 
tion than  Dlttbenner  himself.  The  sugges- 
tion of  counsel  for  appellant  that  defendant 
acquired  title  to  the  books  of  account  and 
bills  receivable  free  from  any  charge  created 
by  the  trust  deed  is  not  well  taken.  The 
contract  under  which  be  obtained  title  con- 
tained the  recital  above  referred  to,  express- 
ly calling  his  attention  to  the  trust  deed, 
and  he  stands  in  the  position,  as  to  plaintiff, 
as  a  subsequent  purchaser  of  the  property 
with  notice. 

Order  reverse!^  and  new  trial  granted. 


ESPENSON  T.  KOBPKE. 
(Supreme  Court  of  Minnesota.     Nov.  4,  1904.) 

OONTBACrr  —  VAUDITY  —  RESTBAIRT  OF  TRADK— 
XVIOBNCE. 

1.  A  certain  contract  not  to  engage  in  the 
same  business  within  certain  territory  for  a  lim- 
ited time,  entered  into  by  the  seller  of  a  business 
as  part  of  the  consideration,  constmed,  and 
held:  The  contract  is  not  void  as  being  in  re- 
straint of  trade  and  in  violation  of  chapter 
359,  Oen.  Laws  1899. 

2.  The  evidence  as  to  violation  of  the  agree- 
ment Justified  the  court  in  directing  the  Jury  to 
return  a  verdict  for  respondent 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Sibley  Oonnty ; 
Francis  Cadwell,  Jndge. 

Action  by  Peter  Espenson  against  William 
Eoepke.  Verdict  for  plaintiff.  From  an  or- 
der denying  a  new  trial,  defendant  appeals. 
AfBrmed. 

W.  H.  Leeman,  for  appellant  Huebner  & 
Qnandt,  for  respondent 

LEWIS,  J.  Appellant  and  respondent  en- 
tered Into  the  following  agreement: 

"Wlnthrop,  Minnesota,  April  2l8t  1902. 

"In  consideration  of  Peter  Espenson  of 
Wlnthrop,  having  purchased  all  my  rlftlit, 
title  and  interest  in  the  butcher  business  and 
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the  business  of  buying,  selling  and  shipping 
bogs  and  cattle,  of  the  firm  of  Koepke  &  Es- 
penson,  and  all  my  Interest  and  title  In  the 
property  of  said  flrm,  and  paid  me  therefor 
and  the  good  will  of  the  business  the  sum  of 
Sixteen  hundred  and  flfty  dollars ;  I  do  here- 
by agree  to  and  with  said  t'eter  Bspenson 
tbnt  I  win  not  carry  on  any  butcher  business 
or  business  of  buying,  selling  and  shipping 
hogs  and  cattle  on  my  own  account  or  oper- 
ate, conduct  or  manage  either  as  agent  or 
employe  any  butcher  business  or  business  of 
buying,  selling  and  shipping  hogs  and  cattle 
in  the  Tillages  of  Wlnthrop,  Gaylord  and  Oib- 
bon,  in  the  state  of  Mlmiesota,  and  that  I 
will  not  buy  hogs  and  cattle  on  my  own  ac- 
count or  as  agent  or  employ^  within  the  ter- 
ritory extending  south  of  said  Wlnthrop  to 
the  line  between  Sibley  and  Nicollet  conn- 
ties,  Minnesota,  and  east,  north  and  west  of 
said  Wlnthrop  a  distance  of  ten  miles. 
Should  I  at  any  time  within  the  period  of  Are 
years  violate  my  agreement  abore  mentioned 
and  carry  on  any  butcher  business  or  busi- 
ness of  buying,  selling  and  shipping  hogs  and 
cattle  on  my  own  account  or  operate  either 
as  agent  or  employfi  any  butcher  business  or 
business  of  buying,  selling  and  shipping  hogs 
and  cattle  at  Wlnthrop,  Gaylord  or  Gibbon, 
or  buy  on  my  own  account  or  as  agent  or 
employ^  any  bogs  or  cattle  within  the  ter- 
ritory around  said  Wlnthrop  abore  mention- 
ed and  described,  I  agree  to  pay  said  Peter 
Bspenson  the  penal  sum  of  Two  Thousand 
($2,000.00)  dollars.  William  Koepke." 

This  action  was  brought  to  recover  the  sum 
of  $2,000  stipulated  In  the  contract  as  dam- 
ages for  a  breach  thereof.  At  the  close  of 
the  case  the  trial  court  directed  a  verdict 
for  plaintiff  for  the  full  amount,  with  inter- 
est, and  this  appeal  presents  two  questions: 
Was  the  contract  void  as  being  in  restraint 
of  trade  and  in  violation  of  chapter  359,  Gen. 
Laws  1899?  Was  the  evidence  conclusive 
that  the  contract  had  been  violated  by  de- 
fendant? 

1.  The  contract  which  forms  the  subject 
of  this  action  does  not  belong  to  that  class  of 
agreements  prohibited  by  chapter  339.  That 
chapter  has  application  to  those  combina- 
tions, conspiracies,  and  trusts  which  have  for 
tbeir  purpose  the  restraint  of  trade  or  com- 
merce, or  which  tend  to  limit  or  control  the 
supply  of  any  article,  commodity,  or  utility, 
or  to  limit,  control,  or  raise  the  market  price 
of  such  article,  and  which  interfere  with  open 
and  free  competition.  The  subject-matter  of 
this  contract  was  the  sale  and  transfer  of  the 
business,  and  as  a  part  of  the  consideration 
the  seller  agreed  to  refrain  from  conduct- 
ing guch  business  within  certain  limits  for 
an  agreed  period.  The  agreement  Is  definite 
as  to  the  territory  limited,  viz.,  a  distance 
of  10  mllea  around  the  village  of  Wlnthrop 
(presumably  the  district  within  which  the 
partners  conducted  business).  It  Is  also 
definite  as  to  time,  and  there  Is  nothing  un- 
reasonable in  its  terms.    The  restraint  pro- 


vided is  only  such  as  Is  necessary  to  afford 
fair  protection  to  respondent,  and  Is  not  so 
large  as  to  Interfere  with  the  interests  of 
the  public — the  proper  test  to  be  applied  in 
such  cases.  Kronschnabel-Smlth  Co.  v. 
Kronschnabel,  8"  Minn.  230,  91  N.  W.  892. 

2.  The  evidence  was  conclusive  that,  notwith- 
standing this  contract,  appellant,  within  five 
years  from  the  time  of  its  execution,  deliber- 
ately entered  into  the  business  of  dealing  in 
live  stock  in  the  prohibited  territory,  and  the 
court  was  warranted  in  directing  the  Jury  to 
return  a  verdict  for  respondent 

Order  affirmed. 


MARIilN  et  al.  v.  SIPPRELL. 
(Supreme  Court  of  Minnesota.     Nov.  4,  1904.) 

BEAX  KSTATB  AGENTS— COMMISSION— SALE  OF 
HOMESTKAU — CONSENT   OT  WIPE. 

1.  Defendant  employed  plaintiffs  to  sell  cer- 
tain land  owned  by  him,  part  of  which  consti- 
tuted bis  homestead,  upon  which  he  resided  with 
his  wife.  Plaintiffs  fully  performed  their  con- 
tract, procuring  a  purchaser  who  was  ready, 
able,  and  willing  to  purchase  the  land  on  terms 
prescribed  by  defendant;  and  a  contract  was 
subsequently  prepared  and  signed  by  the  par- 
ties, but  defendant's  wife  refnsed  to  sign  or 
Join  in  the  lame,  unless  defendant,  her  husband, 
gave  her  one-half  the  proceeds,  which  he  t'l 
clined  to  do.  Held,  that  the  evidence  sustain'  . 
verdict  for  plaintiffs  for  their  agreed  cow-  ...vi- 
tioui  and  that  the  court  correctly  cbfl<  ^.  I  the 
Jury  as  to  the  law  of  the  case. 

(Syllabus  by  the  Court) 

Appeal  from  District  (Tourt,  Wadena  Coun- 
ty: L.  L.  Baxtw,  Judge. 

Action  by  John  D.  Marlln,  Jr..  and  Bd- 
ward  Ryan  against  A.  L.  Sipprelt.  Ver- 
dict for  plaintiffs.  From  an  order  denying 
a  new  trial,  defendant  appeals.    Afllrmed. 

A.  O.  Broker  and  J.  D.  Van  Dyke,  for  ap- 
pellant.   Arthur  B.  Church,  for  respondents. 

BROWN,  J  Action  to  recover  a  commis- 
sion alleged  to  be  due  plaintiffs  for  serv- 
ices rendered  in  procuring  a  purchaser  for 
defendant's  farm.  Plaintiffs  had  a  verdict 
in  the  court  below,  and  defendant  appealed 
from  an  order  denying  a  new  trial. 

The  facts  are  as  follows:  Plaintiffs  are 
real  estate  agents  doing  business  at  Staples, 
Minn.  Defendant  owned  a  farm  consisting 
of  320  acres,  which  he  listed  with  them  for 
sale  at  $26  per  acre,  and  agreed,  in  case 
they  found  a  purchaser  at  that  price,  to  pay 
them  the  sum  of  $300  for  their  services. 
Part  of  the  land  constituted  defendant's 
homestead,  and  he  resided  thereon  with  his 
wife.  Some  time  subsequent  to  this  arrange- 
ment plaintiffs  procured  a  purchaser,  one 
Ellis,  and  took  him  to  defendant's  farm,  when 
defendant  Informed  them  that  he  had  about 
concluded  not  to  sell  the  farm.  After  some 
conversation,  however,  he  agreed  to  sell  at 
$30  per  acre,  and  the  purchaser  agreed  to 
take  the  land  at  that  price.  The  terms  of 
sale  were  agreed  upon,  and  a  written  con- 
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tract  was  rabseqiiently  prepared  and  ilgn- 

ed  by  the  parties;  but  the  transaction  was 
never  completed,  for  the  reason  that  defend- 
ant's wife  refused  to  become  a  party  to  it 
or  Join  In  the  sale.  However,  on  the  claim 
that  as  they  had  fully  performed  their  eon- 
tract,  had  procured  a  purchaser  for  the  land 
ready,  able,  and  willing  to  purchase  upon  the 
terms  prescribed  by  defendant,  they  had 
earned  their  commission,  plaintiffs  brought 
this  action  to  recover  the  same. 

The  only  reason  assigned  by  the  wife  t<x 
refusing  to  consent  to  the  sale  was  that  her 
husband  had  declined  to  give  her  one-half 
the  proceeds.  She  expressed  a  willingness 
to  sign  the  contract  if  she  received  that  por^ 
tion  of  the  purchase  price,  but,  as  the  hus- 
band refused  to  accede  to  her  wishes,  she 
declined  to  do  so.  It  1b  contended  by  de- 
fendant tbat  plaintiffs  were  informed  of  tbls 
position  of  the  wife  at  the  time  the  land 
was  listed  with  them  for  sale;  tliat  they 
were  expressly  informed  that  the  wife  would 
not  Join  In  the  sale  or  consent  to  it  unless 
she  received  one-half  the  purchase  money; 
that  this  fact  constituted  a  defect  in  the 
title,  rendering  the  husband,  defendant,  in- 
capable of  completing  the  sale;  and  that 
there  could  be  no  recovery  for  the  commlS' 
slon.  Whether  this  be  sound  law  we  need 
not  determine,  for  the  trial  court,  at  the 
request  of  defendant,  instructed  the  Jury 
in  accordance  with  the  contention,  and  in 
substance  and  effect  that  if  tbey  found  from 
the  evidence  that  plaintiffs  bad  notice  and 
knowledge,  before  they  entered  Into  negotia- 
tions with  die  purchaser,  of  the  fact  tbat 
defendant's  wife  would  not  consent  to  the 
sale  or  sign  the  contract  unless  she  receiv- 
ed a  certain  portion  of  the  proceeds,  and  if 
tbey  further  found  tbat  the  sale  was  not 
consummated  because  of  her  refusal  to  ex- 
ecute the  instruments  of  conveyance,  plain- 
tiffs could  not  recover.  Plaintiffs  do  not 
complain  of  this,  and  it  must  be  taken  as  the 
law  of  the  case,  and  presented  the  case  to 
the  jury  in  harmony  with  defendant's  the- 
ory as  to  the  legal  rights  of  the  parties.  But 
tbe  evidence  is  not  conclusive  ttiat  plaintiffs 
knew  at  the  time  they  procured  a  purchaser 
for  the  land  that  defendant's  wife  would 
refuse  to  Join  in  tbe  sale  unless  she  received 
one-half  tbe  proceeds.  The  evidence  on  the 
part  of  defendant  tends  to  show  that  plain- 
tiffs were  notified  of  tliat  fact  prior  to  tbe 
time  they  found  a  purchaser,  but  the  evi- 
dence on  the  part  of  plaintiffs  tends  to  show 
tbat  this  Information  did  not  come  to  them 
until  negotiations  for  a  sale  between  defend- 
ant and  the  purchaser  procured  by  them  had 
resulted  in  a  bargain  and  sale.  So,  conced- 
ing the  correctness  of  the  contention  of  de- 
fendant respecting  the  law  of  the  case  as 
embodied  in  tbe  instructions  to  the  Jury 
above  referred  to,  tbe  evidence  made  the 
question  whether  tlie  agents  possessed  knowl- 
edge of  tbe  wife's  position  prior  to  tbe  time 
tbey  rendered  their  services  and  performed 


th^r  part  of  the  contract  one  of  fact  for  the 
Jury  to  determine,  and  they  found  tbe  fact 
against  defendant.  We  tiave  examined  tbe 
record  on  the  subject,  and  reach  tbe  con- 
clusion that  the  verdict  of  the  jury  is  sup- 
ported by  evidence  and  should  be  sustained. 

It  was  also  contmded  on  tbe  trial  tbat, 
by  the  terms  of  the  arrangement  between 
tbe  parties,  plaintiffs  were  required  to  pro- 
cure defendant's  wife  to  sign  and  consent 
to  tbe  contract  of'  sale,  and  tbat  their  tailure 
to  obtain  ber  consent  relieved  defendant  of 
any  liability.  In  this  connection  it  is  urged 
tbat  the  court  erred  In  charging  the  Jury 
that  the  burden  to  prove  tliat  plaintiffs 
agreed  to  procure  the  wife  to  join  In  the 
contract  was  upon  the  defendant,  and  this 
alleged  error  is  based  upon  tbe  claim  tbat 
the  affirmative  of  that  Issue  is  assumed  by 
plaintiffs  in  their  complaint,  1.  e.,  that  the 
complaint  alleges  that  plainttfrs,  by  tbe 
tenns  of  tbe  agreement  between  them  aod 
defendant,  agreed  to  procure  tbe  consent  of 
the  wife  to  a  sale.  But  the  complaint  does 
'not,  reasonably  construed,  support  this  view. 
It  does  not  alle^,  as  urged,  fhat  plaintiffs 
were  to  procure  tbe  wife  to  Join  Inr  the  con- 
tract The  Issue  was  one  made  by  defend- 
ant, and  tbe  court  prc^eriy  (Aarged  tbe  Jury 
tiiat  the  burden  was  upon  him  to  prove  it 

A  number  of  other  assignments  of  error 
are  discussed  in  the  briefs,  and  we  find, 
though  we  have  patiently  considered  them, 
no  reversible  error.  The  charge  of  the  court, 
taken  as  a  whole,  fully  and  fairly  submitted 
all  tbe  issues  to  tbe  Jury.  1%ere  is  no  doubt 
that  they  fully  understood  the  questions  pre- 
sented to  them,  and  on  no  feature  of  the  cast- 
is  tbe  evidence  conclusive  against  their  ver- 
dict 

Order  affirmed. 


THEOBALD  v.  HOPKINS  et  al. 
(Supreme  Court  of  Minnesota.    Nov.  4,  lOOt.i 

XBAL  ESTATE  AGENTS— fiAU  OF  BBAXiTT— AC- 
TION FOB  COMMISSIONS — KSTOFPIL. 

1.  In  an  action  to  recover  for  Bervices  alleged 
to  have  l)een  performed  in  procuring  a  purchaser 
for  certain  real  estate  it  is  held  (1)  that  the  evi- 
dence sustains  the  verdict  of  the  jnry,  and  (2) 
that  tbe  record  presents  no  reversible  error. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; George  L.  Bunn,  Judge. 

Action  by  George  A.  Theobald  against 
Daniel  C.  Hopkins  and  Albert  Russell.  Ver- 
dict for  plaintiff.  From  an  order  denying 
a  new  trial,  defendants  appeal.    Affirmed. 

W.  S.  Hammond,  for  appellants.  Arthur 
Cbristofferson  and  Cbilds,  Edgerton  &  Wick- 
wire,  for  respondent 

BROWN,  J.  Action  to  recover  a  commis- 
sion alleged  to  be  due  plaintiff  for  services 
rendered  in  procuring  a  purchaser  for  de- 
fendants* land.      Plaintifl  had  a  verdict  in 
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th«  coart  below,  and  defendants  appealed 
from  an  order  denying  a  new  trial. 

The  complaint  alleges  that  plaintiff  entered 
into  an  agreement  with  defendants  to  pro- 
cure a   purchaser   for  certain   land  owned 
by  tbem  (3,200  acres),  for  w}iich  they  agreed 
to  pay  him  the  reasonable  Talne  of  his  serr- 
ices;  that  he  procured  a  purchaser,  to  whom 
defendants  made  a  sale  of  the  land;    and 
tliat  his  services  were  reasonably  worth  and 
of    the   value   of    ^,600.    The    answer   ad- 
mits that  plalntur  was  employed  to  make 
a  sale  of  the  land,  bat  alleges  that  be  and 
one  Noonan  were  Jointly  Interested  In  the 
transaction;   that  defendants  agreed  to  pay 
tbem  as  commission  for  tbelr  services  all 
they' should  receive  over  and  above  the  net 
selling   price  ot  tbe  land.    It  further  ad- 
mita  that  a  porcbaser  of  the  land  was  pro- 
cured by  plainttfT  and  Noonan,  to  whom  de> 
fendants  made  a  sale.    It  was  contended  by 
defendants  on  the  trial  that  by  an  arrange- 
ment  between  plaintiff  and  Noonan  the  for- 
mer accepted  and  received  the  sum  of  fSO 
in  full  payment  for  his  services;  at  least  that 
by  bis  acts  and  conduct  he  led  defendants  to 
believe  that  he  had  bo  settled,  and  is  now 
estopped  from  assarting  the  contrary.    The 
evidence  discloses  that  defendants  were  the 
owners  of  the  biitd  In  question,  and  listed 
tbe  same  with  plaintiff  for  sale,  the  selling 
price  being  fixed  at  $5.40  per  acre;  and  that 
at  tbe  suggestion  of  defendants  plaintiff  and 
Noonan  Jointly  interested  themselves  In  an 
effort    to    procure    a    purchaser.    Plaintiff 
found  a  purcbaser,  who  agreed  to  pay  tbe 
sum  fixed  by  defendants  for  the  land,  and 
communicated    tbe    fact    to    Noonan,    who 
thereupon  took  the  matter  up,  and  completed 
the   transaction    with    defendants.    He   in- 
duced defendants  to  rednce  the  selling  price 
of  the  land,  and  tbey  finally  agreed  to  ac- 
cept $3  per  acre,  allowing  Noonan  to  retain 
tbe  balance,  $1,280,  as  commission;  and  tbe 
sale  was  finally  consummated  on  that  basis. 
Defendants  subsequently  paid  Noonan  oj>e- 
balf  tbe  amount,  $640,  and  obligated  them- 
iwlves  to  pay  tbe  balance  from  time  to  time 
as  deferred  payments  on  the  purchase  price 
were  made.    PlalotlS  was  not  informed  of 
tbe  fact  that  defendants  bad  agreed  to  ac- 
cept $5  per  acre  tor  the  land,  or  that  Noonan 
waa  to  recetve  ^,280  for  making  the  sale. 
On  the  contrary,  Noonan  represented  to  him, 
pending  negotiations  for  the  sale,  and  after 
be  had  received  tbe  modified  terms  from  de- 
fendants, that  tbe  latter  would  allow  bat 
$100  as  commission,  and  that,  unless  tbat 
amount  were  accepted,  tbey  would  decline  to 
complete  the  sale.    Tbe  Jury  awarded  him  a 
verdict  for  $613.80. 

A  careful  consideration  of  tbe  evidence 
presented  in  the  paper  book  satisfies  us  be- 
yond any  question  that  the  verdict  of  the 
Jory  was  in  accordance  with  the  truth  and 
Justice  of  tbe  case,  and  should  be  sustained. 
Tbe  contention  of  appellants  tbat  the  court 
erroneously  charged,  tbe  Jury  on  tbe  questloa 


of  estoppel  Is  not  sound.  It  was  urged  in 
this  behalf  by  defendants  that  plaintiff  by 
his  acts  and  conduct  led  defendants  to  be- 
lieve tbat  he  had  settled  with  Noonan  for 
bis  comi>en8ation,  and  bad  received  In  tbe 
$S0  paid  him  the  amount  due  In  full,  and 
that  be  is  now  estopped  from  claiming  more. 
It  is  undoubtedly  true  that.  If  plaintiff  knew 
that  Noonan  was  to  reoelv«  a  commission  of 
91,280,  if  be  bad  knowledge  of  all  tbe  tacts, 
and  with  tbat  knowledge  accepted  $50  (or 
his  services,  and  led  defendants  to  believe, 
befere  tbey  settled  wltb  Noonan,  tbat  he  had 
received  payment  of  bis  claim  in  full,  be 
would  be  estopped  from  now  asserting  further 
rights  under  the  contract  Tbe  case  would 
come  clearly  within  the  elementary  prin- 
ciples of  law  of  estoppel,  and  preclude  a  re- 
covery by  him.  The  court  correctly  charged 
the  Jury  on  tbat  subject  And  again.  If 
plaintiff  could,  by  proper  Inquiry,  have 
learned  all  the  facts  with  reference  to  tbe 
amount  received  by  Noonan,  and  neglected 
to  make  it,  and  defendants  were  misled  to 
their  prejudice  by  his  Inaction,  he  would  be 
estopped  from  afterwards  asserting  a  claim 
against  tbem.  But  no  request  was  submit-  • 
ted  for  Instructions  npon  this  theory  of  the 
case,  and  no  assignment  of  error  presents 
the  point  The  evidence  does  not  conclu- 
sively show  an  estoppel  against  plaintiff's 
right  of  recovery  upon  either  ground;  on  tbe 
contrary.  It  Is  sufficient  to  support  the  ver- 
dict of  tbe  Jury  In  bis  favor.  By  tbe  de- 
fendants' own  showing  It  appears  that  tbey 
knew  tbat  plaintiff  and  Noonan  were  acting 
together  In  tbe  matter  of  procuring  a  pur- 
chaser for  the  land.  In  fact,  one  of  de- 
fendants suggested  to  them  that  they  so  act, 
and  they  were  bound  to  know  that  plaintiff 
had  some  right  to  the  commission  tbey  bad 
agreed  to  pay  Noonan.  There  Is  no  merit  in 
the  claim  tbat  they  were  prejudiced  by  any 
failure  on  tbe  part  of  plaintiff  to  ascertain 
tbe  amount  defendants  had  agreed  to  pay 
him,  for  It  appears  tbat  plaintiff  at  all  times 
claimed  the  rigbt  to  a  commission  in  excess 
of  $50.  Defendants  knew  that  Noonan  was 
to  receive  a  commission  of  $1,280;  fair  deal- 
ing on  their  part  would  require  that  they 
make  biqnlry  of  plaintifl  whether  or  not  be 
bad  been  fully  compensated  for  bis  serv- 
ices, before  making  a  final  settlement  with 
Noonan.  There  is  some  evidence  tending  to 
ebow  tbat  defendants  did  this,  and  tliat  tbey 
were  misled  by  bis  acts  and  conduct  in  tbe 
premises;  bnt  this  evidence  was  all  denied 
by  plaintiff,  and  presmted  a  fair  question 
for  tbe  Jury  to  determine. 

Tbe  court  charged  the  Jury  that,  if  tbey 
found  the  agreement  between  tbe  parties, 
as  contended  by  defendant  Hopkins,  practi- 
cally what  was  pleaded  in  tbe  answer,  then 
plaintiff  would  be  entitled  to  recover  one- 
half  the  amount  defendants  agreed  to  pay 
Noonan,  or  $640,  less  $30  paid.  There  was 
no  error  in  this  inatructlcm,  for  the  evidence 
Justified    tlM    coBdusion    that    de£e&dant( 
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agreed  to  pay  plaintiff  and  Noonan  all  they 
should  receive  for  the  land  over  and  above 
the  net  selling  price  fixed  by  them.  They 
originally  fixed  $5.40  per  acre  as  such  selling 
price,  but  subsequently  reduced  it  to  $5  per 
acre;  and  the  land  was  in  fact  sold  for 
$5.40,  leaving  a  surplus  for  the  agents  of  40 
cents  per  acre,  or  $1,280,  one-balf  of  whicb 
-would  belong  to  each. 

Our  conclusions  are  that  the  issues  of  fact 
and  rules  of  law  applicable  thereto  were 
fully  and  fairly  submitted  to  the  Jury,  and 
that  the  record  presents  no  reversible  error. 

Order  affirmed. 


CITIZENS'  STATE  BANK  OF  OAKIiAND 
V.  SMITH  et  al. 

(Supreme  Court  of  Iowa.      Oct  27,  1904.) 

ciiATTiL  iroKraAOEs— PBioBiTT— BUBDBN  or 

PROOF— AOBNCT. 

1.  A  bank  loaning  money  on  a  mortgage  for 
payment  on  an  existing  mortgage  on  the  same 
property  has  the  burden  of  showing  that  it  was 
understood  between  the  parties  that  its  mortgage 
was  to  be  superior  to  the  existing  mortgage. 
•  2.  A  chattel  mortgagor  is  not  the  agent  of 

the  mortgagee,  so  as  to  bind  the  latter  by  rep- 
resentations in  obtaining  a  loan  of  another  by 
mortgage  on  the  same  property. 

Appeal  from  District  Court,  Dallas  Coun- 
ty; A.  W.  Wilkinson,  Judge. 

Suit  in  equity  to  foreclose  chattel  mort- 
gages given  to  the  plaintiff  by  the  defendant 
Smith  on  the  24th  day  of  June,  1901,  to  se- 
cure notes  of  the  same  date,  aggregating  more 
than  $9,000,  and  upon  which  it  was  alleged 
there  was  still  due  the  sum  of  $4,650.  The 
Citizens'  State  Bank  of  Perry  was  made  a 
defendant,  and  filed  a  cross-petition  alleging 
that  Smith  was  indebted  to  it  in  the  sum  of 
about  $3,500,  and  that  such  indebtedness  was 
secured  by  chattel  mortgages  on  some  of  the 
same  property  executed  by  him  on  the  4th 
day  of  January,  1901,  and  the  8th  day  of 
March,  1901,  respectively,  and  asking  for  a 
foreclosure  of  said  mortgages.  There  was  a 
trial,  and  a  Judgment  for  the  Citizens'  State 
Bank  of  Perry,  from  which  the  plaintiff  ap- 
peals.   Affirmed. 

Shortley  &  Harpel,  for  appellant  Cardell 
&  Fahey,  for  appellee  Citizens'  State  Bank 
of  Perry. 

SHERWIN,  J.  The  defendant  Smith  was 
a  feeder  of  and  a  dealer  In  live  stock  on 
quite  an  extensive  scale,  and  for  some  time 
before  the  24th  of  June,  1901,  had  been  a 
customer  of  the  Citizens'  State  Bank  of 
Perry,  it  having  furnished  bim  the  money 
for  handling  his  business.  At  that  time  he 
owed  said  bank  as  follows:  A  not^  of  $5,500, 
dated  December  12,  1900;  one  of  $2,435.58, 
dated  January  4,  1901;  and  another  of  $1,- 
100,  dated  November  8,  1901— all  of  which 
notes  were  secured  by  chattel  mortgages 
on  Smitli's  personal  property.  Smith  also 
owed  the  bank  other  aums  of  monegr  repre- 


sented by  unsecured  notes.  On  the  31st  of 
May,  1801,  Smith  contracted  to  sell  some  of 
the  cattle  upon  which  the  Perry  bank  had  a 
mortgage,  wtilch  sale  was  assented  to  by 
said  bank  upon  condition  that  the  proceeds 
thereof  be  paid  to  them  upon  Smith's  indebt- 
edness. This  sale  was  never  consummated, 
however.  On  the  24th  of  June,  1901,  the 
plaintiff  loaned  to  Smith  $9,400,  and  took 
his  note  therefor,  secured  by  the  chattel  mort- 
gages heretofore  referred  to.  He  told  the 
plalntHTs  officers  at  the  time  that  he  owed 
the  Perry  bank  about  $5,000,  and  he  was  giv- 
en a  draft  for  $5,000,  drawn  payable  to  said 
bank,  for  the  purpose  of  paying  said  debt 
On  June  25th  he  gave  the  Perry  bank  the  $5,- 
000  draft  and  his  individual  check  on-  the 
plaintiff  for  $1,782.61,  and  took  up  his  De- 
cember note  of  $5,500  and  an  unsecured  note 
of  $1,500,  and  the  mortgage  securing  the  for- 
mer was  surrendered  and  duly  released  on 
the  records.  In  addition  to  these  two 
amoimts,  the  plaintiff  furnished  $400,  which 
was  also  paid  to  the  Perry  bank.  The  mort- 
gages which  the  Citizens'  State  Bank  asked 
to  have  foreclosed  covered  property  which 
was  not  included  in  the  mortgage  securing 
the  $5,600  note.  The  aggregate  simi  paid  to 
the  defendant  bank  from  the  funds  furnished 
Smith  by  the  plaintiff  was  $7,182.61.  As  we 
have  already  seen,  a  part  of  this  sum  took 
up  the  $5,600  note  and  mortgage,  and  the 
balance  thereof  was  applied  by  the  district 
court  on  the  notes  secured  by  the  mortgages 
which  the  defendant  bank  asked  to  have  fore- 
closed herein.  Smith  did  not  sell  the  proper- 
ty involved  herein  to  the  plaintiff;  hence 
no  question  is  here  presented  as  to  the  rela- 
tive rights  of  the  parties  had  a  sale  been 
made.  The  defendant's  mortgages  were  all 
recorded,  and  gave  constructive  notice  to  the 
plaintiff  of  the  defendant  bank's  lien  uixtn 
the  property;  and  when  the  plaintiff  made 
its  loan  to  Smith  thereon  it  acquired  no 
right  to  have  its  mortgages  declared  superior 
to  those  of  the  defendant  bank,  unless  it  can 
be  said  that  the  conduct  of  the  defendant  in 
regard  to  the  transaction  was  such  as  to 
lead  the  plaintiff  to  part  with  its  funds  be- 
lieving It  was  receiving  a  first  mortgage  on 
the  property,  and  the  burden  is  upon  the 
plaintiff  to  show  this.  No  fraud  on  the  part 
of  the  defendant  is  alleged  or  claimed,  and, 
indeed,  the  weight  of  the  evidence  does  not 
even  show  that  the  defendant  had  any  knowl- 
edge that  Smith  was  about  to  or  had  execut- 
ed a  mortgage  to  the  plaintiff  until  some  time 
after  it  had  been  done  and  the  payments 
made  to  It  by  Smitli.  True  it  is  that  the 
defendant  was  advised  that  Smith  either  had 
funds  on  deposit  or  credit  with  the  plain- 
tiff, but  this  fact  alone  would  not  require  it 
to  investigate  the  matter  or  to  return  the 
money  paid  to  it  by  Smith  in  discharge  of 
bis  legal  obligations,  when  it  was  discovered 
that  he  had  deceived  the  plaintiff.  Smith 
was  in  no  wise  the  agent  of  the  defendant,  or 
acting  for  it,  and  his  representations  to  the 
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plaintiff  could  not  bind  the  defendant.  Smith 
T.  Crawford  County  Bank,  99  Iowa,  282,  61 
X.  W.  378,  68  N.  W.  690;  Smith  T.  Clark, 
leo  Iowa,  605,  69  N.  W.  lOlJ.  And  the  fact 
that  it  accepted  from  Mm  money  which  was 
justly  due  It  created  no  equities  in  favor  of 
the  plaintiff.  The  money  which  the  defend- 
ant bank  has  received  has  all  been  applied 
upon  Smith's  mortgage  indebtedness  to  It 
Xo  wrong  has  been  done  the  plaintiff  by  this, 
because  such  payment  has  released  at  least  a 
part  of  the  property  upon  which  it  held  a 
mortgage,  and  has  materially  reduced  the  de- 
fendant's Hen  on  the  remainder.  The  de- 
fendant bank  is  not  claiming  more  than  it  is 
entitled  to.  The  mortgages  which  it  now 
seeks  to  foreclose  secure  valid  unpaid  notes, 
and  it  has  done  no  act  which  should  In 
ecpilty  postpone  its  lien  to  that  of  the  plain- 
tiff. 
The  Judgment  Is  therefore  affirmed. 


KNOTT  V.  PBTBRSON  et  aL 

(Supreme  Court  of  Iowa.     Oct  26,  1904.) 

IHTOSICATING  UQUOBS— URLAWrUL  SAIX^-IIH- 
TOXICATION— DEATH— ACTION  ON  BOND— PAB- 
TIES— LIABILITY  OF  SUBBIT— DEFENSES — «VI- 
DENCK. 

1.  Code,  {  3465,  provides  that  when  two  or 
more  j^nions  are  Jointly  and  severally  liable 
an  action  may  be  brought  against  any  one  of 
them.  Section  2422  imposes  on  a  surety  lia- 
bility for  judgments  against  the  principal  in  a 
bond  required  under  the  liquor  law.  Held  that, 
where  a  bond  was  given  by  a  liquor  dealer  to 
pay  all  damages  resulting  from  an  unlawful  sale 
by  him,  the  principal  and  surety  were  jointly 
and  severally  liable,  and  it  was  not  necessary 
to  make  the  principal  a  party  to  an  action  on 
the  bond  against  Uie  surety,  nor  was  a  judg- 
ment against  the  principal  a  condition  precedent 
to  the  action. 

2.  Life  tables  are  admissible  to  show  expect- 
ancy of  life  in  actions  for  death  or  personiu  in- 
juries permanent  in  character. 

3.  In  an  action  against  the  surety  on  a  bond, 
given  by  a  liquor  dealer,  to  recover  for  the 
oeatb  of  plaintiff's  husband,  due  to  intoxication 
resulting  from  the  unlawful  sale  of  liquor  to 
him  by  the  principal,  conversations  had  with 
the  principal  the  day  after  the  death  as  to 
the  hnsband's  condition  on  the  night  before,  and 
what  the  principal  did  with  him,  were  not  ad- 
missible, not  being  a  i>art  of  the  res  gestae. 

4.  Declarations  of  a  principal,  in  order  to  be 
admisuble  against  his  surety,  must  ordinarily 
be  a  part  of  the  res  geste. 

5.  In  an  action  on  a  bond,  given  by  a  liquor 
dealer,  to  recover  for  the  death  of  plaintiff's 
husband,  due  to  intoxication  resulting  from  an 
unlawful  sale  of  liquor  to  him  by  the  dealer, 
the  fact  that  the  husband  had  failed  to  furnish 
the  wife  support  was  no  defense. 

6.  An  instruction  to  consider  the  husband's 
age,  habits  of  life,  and  the  amount  he  earned 
and  was  furnishing  his  wife  for  support  at  and 
before  his  death  in  making  up  the  verdict  was 
proper. 

Appeal  from  District  Court,  Lyon  County; 
Wm.  Hutchinson,  Judge. 

Action  at  law  to  recover  damages  for  the 
death  of  plaintiff's  husband,  due  to  his  In- 
toxication resulting  from  the  unlawful  sale 
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Of  liquors  to  him  by  the  defendant  Peter- 
son. Defendant  Schneede  Is  made  a  party 
because  of  bis  ownership  of  the  property  In 
which  the  liquor  was  sold,  but  the  case  was 
dismissed  as  to  him  before  submission  to  the 
jury.  The  United  States  Fidelity  &  Guaran- 
tee Company  was  made  a  party  by  reason 
of  Its  having  executed  a  bond  as  surety  for 
Peterson,  conditioned  that  it  should  pay  all 
damages  resulting  from  the  unlawful  sale 
of  liquors  by  him  at  the  place  named  in  the 
petition.  Peterson  was  not  served  with  no- 
tice, and  did  not  appear.  Schneede  appear- 
ed and  answered,  but  the  case  was  dismiss- 
ed as  to  him.  The  Fidelity  &  Guarantee 
Company  appeared,  pleaded  Peterson's  full 
compliance  with  the  "mulct  law,"  and  de- 
nied any  sales  by  him  to  plalntlfTs  husband. 
It  also  pleaded  that,  as  Peterson  was  not 
.made  a  party,  no  judgment  could  be  rendered 
against  it  on  the  bond.  These  were  the  Is- 
sues on  which  the  case  was  tried  resulting 
In  a  verdict  and  judgment  for  plaintiff,  and 
the  defendant  the  United  States  Fidelity  & 
Guarantee  Company  appeals.    Reversed. 

E.  C.  Roach,  for  appellant. 

DEEMER,  0.  J.  A  number  of  points  are 
made  in  appellant's  argument  but.  In  view 
of  the  final  disposition  of  the  case,  we  shall 
not  consider  all  of  them. 

As  the  bond  was  conditioned  to  pay  all 
damages  resulting  from  the  sale  of  liquors 
by  Peterson,  and  not  to  pay  any  Judgment 
which  might  be  rendered  against  him,  and 
Peterson  and  his  surety  were  jointly  and 
severally  liable  thereunder,  there  was  no 
necessity  for  making  Peterson  a  party,  nor 
for  a  Judgment  against  him  as  a  condition 
precedent  to  a  right  of  action  against  the 
fidelity  and  guarantee  company.  This  Is 
fundamental  doctrine.  Code,  {  3465.  Sec- 
tion 2422  of  the  Code,  imposing  a  statutory 
liability  for  Judgments  rendered  against  the 
principal.  Is  not  controlling;  for  it  is  the 
terms  of  the  bond  which  are  to  govern  in 
this  case. 

2.  Plaintiff  offered  a  life  Insurance  agent 
who,  over  defendant's  objections,  testified 
that  he  was  acquainted  with  the  Standard 
Life  Tables,  and  that  they  showed  the  ex- 
pectancy of  life  in  one  70  years  as  7.54  years. 
He  further  says  that  all  he  knew  about  it 
was  what  the  life  tables  showed,  and  that 
these  were  In  print  It  is  now  claimed  that 
these  tables  were  themselves  the  best  evi- 
dence, and  that  In  such  an  action  as  this 
neither  life  tables  nor  oral  evidence  as  to 
expectancy  of  life  are  admissible.  It  is  true 
that 'in  one  case  we  questioned  the  admis- 
'sibiUty  of  such  evidence  in  such  actions  as 
this.  Rafferty  v.  Buckman,  46  Iowa,  195. 
But  it  is  now  generally  held  that  life  tables 
are  admissible  to  show  expectancy  of  life 
when  the  Injury  is  permanent  In  character 
or  death  results  from  the  wrong  of  defend- 
ant. Trott  V.  R.  R.,  115  Iowa,  80,  86  N.  W. 
83,  87  N.  W.  722;   Allen  v.  R.  R.,  106  Iowa, 
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602,  76  N.  W.  848;  Pearl  t.  R.  R.,  115  Iowa, 
535,  88  N.  W.  1078.  This  is  the  rule  In  other 
states  In  civil  damage  cases.  Boose  t.  Per- 
kins, 9  Neb.  304,  2  N.  W.  715,  31  Am.  Rep. 
400;  Davis  v.  Standlsh,  26  Hun,  608.  How- 
ever, the  admissibility  of  the  witness'  teeti- 
oiony  was  doubtful,  to  say  the  least  He 
bad  no  personal-  knowledge,  and  merely  stat- 
ed the  contents  of  written  tables.  Some 
courts  take  Judicial  notice  of  what  the  life 
tables  show,  and  U  may  be  that  we  should 
do  so  in  this  case,  and  hold  the  error  in  re- 
ceiving the  witness'  testimony  to  be  without 
prejudice;  but,  without  making  any  definite 
pronouncement  upon  the  point  at  this  time, 
it  is  sufficient  to  say  that  upon  a  retrial  it 
would  be  safer  to  Introduce  the  life  tables 
themselves,  rather  than  to  permit  witnesses 
to  state  their  contents.  Brb  t.  Fopritz,  S8 
Kan.  264,  52  Pac.  871,  68  Am.  St.  Rep.  362. 

3.  Several  witnesses  were  permitted,  over' 
defendant's  objection,  to  detail  conversations 
bad  with  Peterson  the  day  after  platntifF's 
husband's  death.  These  conversations  were 
no  part  of  the  res  gestse,  but  related  to  the 
husband's  conditions  the  night  before  his 
death,  what  he  (Peterson)  did  with  him,  and 
to  the  fact  that  he  (Peterson)  had  given 
Knott,  the  husband,  60  cents  and  two  bottles 
of  beer  the  night  before  his  death,  and  had 
taken  him  part  way  home.  Had  they  been 
part  of  the  res  gestae,  they  would  undoubted- 
ly have  been  admissible  as  against  the  sure- 
ty. But  evidently  they  were  not.  They  re- 
lated wholly  to  a  past  transaction,  and  were 
no  part  of  the  main  event — the  death  of 
Knott  Declarations  of  a  principal,  in  or- 
der to  be  admissible  against  his  surety,  must 
ordinarily  be  a  part  of  the  res  gestae.  Hatch 
V.  Elkins,  65  N.  Y.  488;  Lee  v.  Brown,  21 
Kan.  458;  Chelmsford  v.  Demarest  7  Gray, 
1;  Nichols  V.  Jones  (Pa.)  31  Atl.  329.  The 
bond  was  not  to  be  responsible  for  any  decla- 
ration or  admissions  of  the  principal,  but  for 
his  conduct  only.  Hence  it  Is  only  his  con- 
duct In  carrying  on  the  business,  or  declara- 
tions accompanying  his  acts  while  so  en- 
gaged, that  are  admissible  in  evidence  against 
his  surety.  Bank  v.  Smith,  12  Allen,  243,  90 
Am.  Dec.  144;  Trousdale  v.  Philips,  2  Swan 
(Tenn.)  384;  Stetson  v.  Bank,  2  Ohio  St  167; 
Lewis  V.  Lee  Co..  73  Ala.  148;  Cheltenham 
Co.  V.  Cook,  44  Mo.  29.  There  are  some  cases 
which  seem  to  hold  that  when  the  suit  is 
against  the  principal  and  surety  Jointly,  an 
admission  or  declaration  of  the  principal 
which  is  competent  against  him  Is  also  com- 
petent against  the  surety.  Amherst  Bank  v. 
Root  2  Mete.  622;  Davis  v.  Klngsley,  13  Conn. 
285;  Singer  Mfg.  Ca  v.  Reynolds  (Mass.)  47 
N.  E.  438,  60  Am.  St  Rep.  417.  But  these 
cases  are  exceptional  in  character,  and  are 
not  recognized  in  all  Jurisdictions.  If  the 
suit  were  against  Peterson,  so  that  a  Judg- 
ment might  be  rendered  against  him,  we 
should  be  inclined  to  hold  that  testimony  as 
to  such  admissions  or  declarations  as  were 
received  in  this  case  would  have  been  compe- 


I  tent  for,  under  section  2422  of  the  C!ode,  to 
which  we  have  referred,  the  defendant  surety 
company  would  have  been  liable  for  any  Judg- 
ment which  might  have  been  rendered  against 
Peterson.  But  where  the  action  is  against 
the  surety  alone,  and  it  is  to  be  held,  if  held 
at  all,  under  the  terms  of  its  bond,  we  do  not 
think  that  declarations  of  the  principal  aa  to 
past  transactions  not  forming  part  of  the 
res  geet»  are  admissible  in  evidence.  See,  as 
sustaining  our  conclu^ns,  Elliott  on  Evi- 
dence, vol.  1,  8  263;  2  Brandt  Surety  and 
Guaranty,  §{  624,  627.  For  the  error  in  re- 
ceiving this  evidence  the  Judgment  must  be 
reversed. 

4.  Aa  tiie  case  must  be  retried,  there  is  one 
other  point  which  should  be  considered.  The 
testimony  as  to  plaintiff's  injury  in  her 
means  of  support  fairly  tends  to  show  that 
prior  to  the  family's  removal  to  the  town  of 
Doon,  where  Peterson  conducted  bis  saloon 
(which  was  some  two  years  prior  to  the  hva- 
band's  death),  be  worked  at  his  trade  as  a 
stone  mason,  and  used  his  wages  for  the  sup- 
port of  his  family;  that  he  drank  some  be- 
fore going  to  Doon,  but  that  after  he  went 
there  he  drank  more  than  was  his  custom, 
and  gave  nearly  all  his  money  to  the  sa- 
loons; that  he  worked  some  at  his  trade, 
and  did  day's  work  at  whatever  he  could  get 
to  do;  that  he  drew  a  pension  of  $10  per 
montb;  that  when  he  worked  at  his  trade 
he  could  earn  about  $3  per  day;  and  that 
little  or  none  of  his  earnings  were  given  his 
family  after  he  went  to  Doon.  There  is,  it 
is  true,  no  direct  evidence  of  any  sales  made 
by  Peterson  to  plaintiff's  husband  except  on 
the  day  preceding  bis  death;  but  there  is 
testimony  that  there  were  two  saloons  in 
Doon  during  the  time  plaintUF  lived  there, 
and  that  her  husband  spent  his  money  there- 
at. Defendant  contends  that,  aa  plaintiff's 
husband  failed  to  furnish  his  wife  support 
pricnr  to  any  sales  made  by  Peterson,  she  lost 
nothing  through  his  death,  but  really  is  bet- 
ter off  In  consequence  thereof.  This  argu- 
ment is  answered,  we  think,  by  what  Is  said 
in  League  v.  Ebmke  (Iowa)  94  N.  W.  939. 
wherein  ft  fa  held,  In  effect,  that  although 
the  husband  may  have  been  a  hard  drinker 
before  he  purchased  liquor  of  the  defendant, 
it  did  not  follow  that  be  would  continae  to 
be,  or  that  he  would  have  met  his  death  not- 
withstanding defendant's  sales.  And  we 
may  remark  parenthetically  that  the  doctrine 
contended  for  by  appellant  Is  not  sound  eitlia' 
in  morals  or  In  law.  One  Is  not  Justified  in 
causing  loss  of  human  Ufe  because  that  life 
may  not  apparently  be  of  much  consequence 
either  to  his  friends  or  to  his  family.  But  for 
defendant's  sales,  the  husband  might  have 
reformed,  and  returned  to  bis  old  manner  of 
living.  Of  course,  reformations  from  the 
drink  habit,  after  It  becomes  fixed,  are  In- 
frequent; but  this  the  Jury  was  authorized 
to  consider  In  making  up  its  verdict  as  to 
damages.  Plaintiff  was  entitled  In  law  to 
the  support  of  her  husband,  and,  no  matter 
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bow  worthless  that  husband  may  seem  to 
be,  neither  a  saloon  keeper  nor  any  one  else 
is  Justified  In  taking  his  Ufe,  and  then  saying 
that  it  was  of  no  consequence  anyway.  See, 
at  BUStaloJlng  these  views,  Dunlavey  t.  Wat- 
80D,  38  Iowa,  898;  Woolbeather  v.  Risley,  38 
Iowa,  486;  also  Bouse  t.  Melsheimer,  82 
Mich.  172,  46  N.  W.  372,  which  is  directly  in 
point  Farther,  as  more  or  less  in  point, 
Hackett  t.  Bmelsley,  77  IlL  100;  Ford  t. 
Cheever,  106  Mich.  679,  63  N.  W.  975;  Lane 
T.  Tippy,  62  111.  App.  632.  Belllson  ▼.  Ap- 
land,  115  Iowa,  699,  89  N.  W.  22,  relied  upon 
by  appellant.  Is  not  in  point.  There  was  no 
deprivation  of  future  support  in  that  case, 
as  In  thla;  and  the  Instruction  there  given 
which  was  condemned.  Instead  of  referring 
to  evidence  of  actual  support,  simply  stated 
the  duty  that  a  husband  was  under,  without 
reference  to  his  ability  to  earn  money  and 
to  support  Ilia  family,  or  to  the  condition  of 
hla  estate,  etc.  When  loss  of  past  support 
la  relied  upon,  It  may  be  that  such  a  defense 
as  was  here  relied  upon  would  be  availing; 
but  not  80  where  the  action  is  for  loss  of 
fntnre  support.  The  Jury  was  directed  to 
con&lder  the  husband's  age,  habits  of  life, 
the  amount  he  earned  and  was  furnishing 
his  wife  for  support  at  and  before  his  death, 
hi  making  up  its  verdict,  and  tills  was  all 
that  defendant  was  entitled  to.  After  all,  it 
was  and  is  a  question  for  a  Jury. 

5.  ilany  instructions  are  complained  of. 
Without  setting  them  out.  It  is  BufDclent  to 
say  that  the  question  of  the  approximate 
cause  of  Knott's  death  should  have  been  left 
to  the  JU17.  It  was  purely  a  question  of  fact, 
and  not  of  law,  and  the  court  was  in  error 
in  telling  the  Jury  that  certain  facts,  U 
shown,  would  establish  this  element  of  the 
case.  The  Instruction  as  to  plaintiff's  right 
to  recover,  due  to  her  loss  of  support,  is  not 
entirely  clear.  We  see  nothing  therein  for 
which  we  sbonid  reverse,  if  that  were  the 
only  point  in  the  case,  but  suggest  that  on  a 
retrial  the  apparent  conflict  therein  be  elim- 
inated. 

For  the  errors  pointed  out,  the  Judgment 
most  be  and  It  is  reversed. 


SHBARER  T.  8HBARBR. 
(Bnpreme  Conrt  of  Iowa.     Oct.  26,  1904.) 

tknmOK  —  FBABIBlXTrT— KODmriNO    KEPon 
or   BEFISBKES. 

1.  Tke  mere  fact  that  there  is  no  spot  on  the 
part  of  land  allotted  to  defendant  which  suits   ' 
nun  as  a  building  site  is  not  conclusive  that  ' 
the  land  cannot  be  partitioned  in  kind  without   ! 
injury  to  his  interest. 

2.  Bntition  being  reqaired  by  statute  to  i)e 
07  equitable  proceeainss,  the  court  may  modify 
the  report  of  tlie  referees  making  partition. 

Appeal  from  District  Court,  Jefferson 
County;  Robert  Sloan,  Judge. 

The  plalntur  ia  the  widow  and  the  defend- 
ant the  son  of  IiYedrick  J.  Shearer,  who  died 
latcstate;  seised  of  74%  acres  of  land.    Thia 


is  a  suit  in  equity,  alleging  that  the  plaii»- 
tiff  owns  the  undivided  one-third  and  the 
defendant  the  undivided  two-ttilrds  of  said 
land,  asking  the  confirmation  of  said  shares 
and  the  partition  of  the  land  by  metes  and 
bounds.  The  respective  shares  were  con- 
firmed, and  referees  were  appointed  under 
the  provisions  of  section  4253  of  the  Code  to 
make  partition.  Thla  they  did,  allotting  the 
plaintiff  21  acres  of  land,  upon  which  wei-e 
situated  the  buildings  and  other  improve- 
ments on  the  tract,  and  to  the  defendant  the 
remaining  53%  acres.  Objection  was  made 
to  the  report  by  the  defendant  on  the  ground 
that  the  land  was  not  readily  divisible  Into 
shares,  and  because  the  allotment  was  un- 
just and  Inequitable.  Issue  was  joined  there- 
on, evidence  was  heard,  and  the  entire  ques- 
tion was  tried  by  the  district  court.  Judg- 
ment was  entered  modifying  the  report  to 
the  extent  of  reducing  the  allotment  to  the 
plaintiff  to  19  acres,  and,  as  thus  modified, 
it  was  confirmed.  Both  parties  appeal.  Af- 
firmed. 

I.  D.  Jones  and  Leggett  &  McKemey,  for 
appellant    B.  F.  Simmons,  for  appellee. 

SHBRWIN,  J.  There  is  some  conflict  In 
the  testimony  as  to  whether  the  land  can  l>e 
partitioned  In  kind  without  injury  to  the  de- 
fendant's Interest  therein,  bat  we  are  satis- 
fled,  from  a  careful  reading  of  the  entire 
evidence,  that  he  will  snSer  no  disadvantage 
by  snch  a  partition.  It  fairly  appears  that 
the  land  allotted  to  him  is  of  a  better  qual- 
ity and  of  a  much  smoother  surface  than 
that  allotted  to  the  plaintiff,  and  the  mere 
fact  that  there  is  no  8i>ot  thereon  which 
suits  him  for  the  location  of  a  house  should 
not  compel  a  sale  of  the  entire  tract.  In  a 
partition  proceeding  the  shares  are  to  be 
made  as  nearly  as  possible  of  equal  value 
under  ordinary  conditions.  Such  would  be 
the  mandate  of  equity  were  it  not  required 
by  the  statute.  In  this  case,  as  In  almost 
every  one  Involving  the  valuation  of  prop- 
erty, there  is  a  difference  of  opinion  among 
the  witnesses  as  to  the  respective  value  of 
the  allotments.  We  think,  however,  that  the 
trial  court  arrived  at  a  Just  conclusion  in 
the  matter,  although  we  should  not  feel  like 
disturbing  its  Judgment  had  It  confirmed  the 
report  of  the  referees  without  modification. 
It  is  said  that  the  court  had  no  power  to 
modify  the  repwt,  and  should  bave  referred 
it  back  to  the  same  or  other  referees.  This 
Is  the  rule  In  law  actions.  Lyons  v.  Harris, 
73  Iowa,  292,  34  N.  W.  864;  Stronp  v.  Bridger 
et  al.  (Iowa)  100  N.  W.  113.  But  the  stat- 
utes expressly  provide  that  partition  shall  be 
by  eqnitable  proceedings,  and  the  rules  gov- 
erning reference  in  law  cases  have  no  ap- 
plicability In  chancery  proceedlnga  It  Is  a 
general  principle  of  equity  that,  when  the 
Jurisdiction  of  the  court  has  once  attached, 
it  may  try  and  determine  any  question  prop- 
erly presented  in  the  case,  and  one  of  the 
fundamental  reasons  why  partition  should 
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be  made  In  a  court  of  equity  Is  because  such 
court  may  equalize  tbe  allotments  and  do 
justice  to  all.  Story's  Equity  Jur.  8  655. 
Furthermore,  It  seems  to  be  conceded  by  both 
parties  that  the  case  is  before  us  for  a  trial 
de  novo,  and,  if  such  Is  the  case,  there  must 
have  been  a  trial  on  the  merits  before  the 
district  court. 

We   think  the   Judgment  of   the  district 
court  is  right,  and  it  Is  affirmed. 


CEDAR  RAPIDS  &  M.  O.  RY.  CO.  T.  CUM- 
MINS, Governor,  et  al. 

(Supreme  Court  of  Iowa.     Oct.  27,  1904.) 

TAXATION— ASSESSMKNT  —  EXECUTIVE  COUNCIL 
—STREET  BAILEOADS— INTEBUBBAN  BAILBOADS 
— CEKTIORABI— MOTION  TO  DISMISS— STATUTES 
—IMPLIED  BEFEAL. 

1.  A  motion  to  dismiss  a  petition  for  a  writ 
of  certiorari  is  in  the  nature  of  a  special  de- 
murrer. 

2.  Under  Code  Supp.  !  2033a,  declaring  that 
any  street  railway  operated  by  other  power  than 
steam,  which  extends  beyond  the  corporate  lim- 
its to  another  dty  or  village,  shall  be  known 
as  an  interurban  railway,  a  corporation  oper- 
ating a  line  connecting  three  different  municipal 
corporations  and  organized  under  Code,  {  202C, 
authorizing  street  railway  corporations  to  ex- 
tend their  lines  tteyond  the  limits  of  a  city  along 
public  roads,  is  an  interurban  railway. 

3.  Code  Supp.  {  2033a,  defines  an  intemrban 
railway  as  any  railway  operated  upon  '  the 
streets  of  a  city  or  town  by  other  power  than 
steam,  and  extending  beyond  the  corporate  lim- 
its to  another  city  or  town ;  and  section  2033b 
provides  that  such  roads  and  companies  oper- 
ating them  shall  be  governed  by  the  same  laws 
that  govern  railroads  and  railroad  companies. 
Section  2033c  provides  that  any  interurban  rail- 
way shall,  within  the  limits  of  any  city  or  town, 
upon  such  streets  as  it  sliall  use  for  transport- 
ing passengers,  etc.,  be  deemed  a  street  railway, 
and  De  suiuect  to  the  laws  governing  street  rail- 
ways. Held,  that  this  latter  section  operates 
merely  to  render  an  interurban  company  liable 
to  tbe  obligations  and  entitled  to  tbe  rights  of  a 
street  railway  as  to  those  portions  of  its  line 
within  city  or  town  limits,  but  does  not  give 
those  parts  of  its  line  tbe  character  of  a  street 
railway  so  as  to  require  them  to  be  assessed  in 
the  manner  prescriiied  by  law  for  street  rail- 
roads, instead  of  the  manner  prescribed  for  rail- 
roads. 

4.  Code  Supp.  {  2033a-c,  provides  that  street 
railroads  portions  of  whose  lines  extend  beyond 
the  limits  of  a  city  or  town  into  another  city 
or  town  shall  be  known  as  interurban  railways, 
and  all  the  statutory  provisions  applicable  to 
steam  railways  shall  be  also  applicable  to  in- 
terurban railways.  Code,  i  1343,  provided  that 
the  property  of  street  railroad  companies  either 
within  or  without  the  limits  of  a  municipal  cor- 
poration should  be  assessed  by  local  assessors, 
while  Code,  §  1334,  provides  that  all  railways 
shall  be  assessed  by  the  executive  council.  Held, 
that  section  1334  impliedly  repeals  section  1343 
as  to  tbe  method  of  assessing  the  property  of 
interurban  railway  companies. 

Appeal  from  District  Court,  Unn  County; 
W.  G.  Thompson,  Judge. 

Certiorari  proceedings  to  review  the  action 
of  the  executive  council  of  the  state,  sitting 
as  an  assessment  board,  and  for  an  injunc- 
tion to  restrain  the  enforcement  of  an  as.sess- 
ment  as  made  by  said  board  upon  the  prop- 
erties of  tbe  plalntlfl  corporation.    The  facts 


recited  in  the  petition  filed  by  plaintiff  are. 
In  substance,  that  It  is,  and  has  been  for 
more  than  10  years,  the  owner  of,  and  en- 
gaged In  operating  by  electricity  only,  certain 
lines  of  electric  railway  in  Linn  county,  as 
follows:  A  certain  line  extending  from  tbe 
city  of  Cedar  Rapids  to  and  through  tbe  town 
of  Kenwood  Park,  and  thence  through  tbe 
township  of  Marlon  to  and  Into  the  city  of 
Marion;  also  lines  of  electric  street  railway 
In  tbe  city  of  Cedar  Rapids.  In  respect  of 
the  mileage  of  the  lines,  it  is  said  that  includ- 
ed with  the  corporate  limits  of  the  city  of 
Cedar  Rapids  there  are,  all  told,  9.26  miles; 
in  Kenwood  Park,  .80  miles;  In  Marion  town- 
ship, .78  miles,  and  In  tbe  city  of  Marlon  1.22 
miles.  The  power  house  and  power  plant 
wh^e  electricity  Is  generated  for  the  opera- 
tion of  said  lines  is  situated  wholly  in  tbe 
city  of  Cedar  Rapids.  Plaintiff  says  that  the 
franchise  under  which  it  operates  its  line  be- 
tween the  cities  of  Cedar  Rapids  and  Marion 
was  acquired  under  chapter  32,  p.  28,  Acts 
18th  Gen.  Assem.,  along  a  certain  highway 
known  as  a  "boulevard,"  and  that  it  is  now 
the  owner  and  In  use  of  such  franchise;  that 
the  town  of  Kenwood  Park  has  been  incor- 
porated since  the  taking  effect  of  said  act; 
that  since  the  taking  effect  of  chapter  81,  p. 
49,  Acts  29th  Gen.  Aasem.,  plaintiff  has  at  all 
times  and  upon  all  Its  said  lines  operated 
cars  for  the  transportation  of  passengers, 
mail,  baggage,  and  such  parcels,  packages, 
and  freight  as  it  has  carried,  using  for  all 
such  purposes  passenger  or  combination  bag- 
gage cars  only;  that  It  designs  and  Intends  to 
continue  to  do  so  in  the  future.  By  reason 
of  such  facts  plaintiff  insists  that  its  lines,  as 
located  within  the  limits  of  said  cities  and 
the  said  Incorporated  town,  constitute  a  street 
railway  only,  and  Is  subject  to  the  laws  gov- 
eming  street  railways.  It  Is  then  alleged 
that  the  defendants  are  tbe  Governor,  Secre- 
tary, Treasurer,  and  Auditor  of  State,  re- 
spectively, and  are  each  members  of,  and  con- 
stitute, when  acting  together,  the  executive 
council  of  the  state.  The  other  defendants 
named  are  the  members  of  and  constitute  the 
board  of  supervisors  of  Linn  county  and  the 
county  auditor  of  said  county.  That  tn  the 
year  1903  the  executive  council  assumed  to 
value  and  assess  said  lines  of  railway  for 
taxation  for  tbe  year  1903,  and  thereafter 
transmitted  to  tbe  county  auditor  of  Linn 
county  a  statement  of  the  assessment  as  thus 
assumed  to  be  made  by  it,  and  that  the  board 
of  supervisors  and  auditor  of  said  county 
have  proceeded  to  act  upon  such  statement 
In  the  manner  and  form  as  provided  by  sec- 
tion 1337  et  seq.,  being  the  provisions  of  the 
Code  relating  to  the  assessment  of  railway 
properties  generally.  The  action  on  the  part 
of  the  executive  council  and  the  board  of  su- 
pervisors is  alleged  to  have  been  without  au- 
thority of  law,  without  Jurisdiction,  illegal, 
and  void.  Plaintiff  says  It  has  no  plain, 
speedy,  and  adequate  remedy  other  than  by 
certiorari  to  prevent  the  levy  of  taxes  upon 
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Its  properties  pttrsnant  to  such  unlawful  pro- 
ceedings, and  a  writ  is  prayed  accordingly 
tbat  upon  hearing  the  proceedings  so  had  as 
alleged  may  be  declared  illegal  and  void. 
The  defendants  the  members  of  the  executive 
council  appeared,  and  for  themselves  individ- 
ually and  as  members  of  the  council  moved 
the  court  to  dismiss  the  petition  upon  the 
ground,  among  others,  that  the  act  complain- 
ed of  Is  an  act  wholly  within  the  Jurisdiction 
of  the  executive  council,  and  that  the  defend- 
ants, acting  as  such  council,  had  full  power, 
authority,  and  Jurisdiction  to  assess  the  rail- 
way of  plaintiff  for  taxation  in  the  year  1003, 
and  that  the  act  of  defendants  in  making  such 
assessment  was  therefore  valid.  Upon  hear- 
ing said  motion  was  overruled,  and  aq  order 
was  made  directing  a  writ  to  Issue  as  prayed. 
Defendants  took  exception,  and  elected  to 
plead  no  further. 

From  the  order  as  made  the  defendants  ap- 
peal.   Beversed. 

Charles  W.  Mnllan,  Atty.  Gen.,  for  appel- 
lants. Chas.  A.  Clark  &  Son  and  Wm.  G. 
Clark,  for  appellee. 

BISHOP,  J.  The  motion  by  defendants  Is 
in  the  nature  of  a  special  demurrer  to  the 
petition.  It  was  so  treated  In  the  court  below 
and  may  be  so  considered  here.  The  question 
presented  has  relation  solely  to  the  character 
of  the  plaintiff  company  as  disclosed  by  its 
petition,  and  the  power  of  the  executive  coun- 
cil to  make  assessments  of  its  property  for 
the  purposes  of  taxation.  The  contention  of 
plaintiff  is  that  It  Is  a  street  railway;  that  it 
acquired  the  right  to  construct  its  line  from 
the  city  of  Cedar  Rapids  to  the  city  of  Ma- 
rion by  virtue  of  the  act  of  the  Eighteenth 
General  Assembly,  p.  28,  c.  32,  now  section 
2026  of  the  Code,  and  that  by  the  construction 
and  operation  of  such  line  it  did  not  lose  its 
character  as  a  street  railway.  The  statute 
Invoked  reads  as  follows:  "Any  corporation 
organized  under  the  laws  of  the  state  to  op- 
erate a  street  railway  in  any  city  or  town 
may.  (or  the  purpose  of  extending  its  railway 
beyond  the  limits  thereof,  locate,  build  and 
operate,  by  animal  or  other  power,  its  road 
over  and  along  any  portion  of  the  public  road 
which  is  one  hundred  feet  or  more  wide," 
«tc.  Accordingly,  the  conclusion  is  drawn 
and  insisted  upon  that  thereafter  as  before 
assessments  against  Its  property  was  author- 
ized only  by  local  assessors,  and  in  the  man- 
ner incident  to  the  assessment  of  property  of 
Individuals.  In  respect  to  this  contention  at- 
tention Is  called  to  our  holding  In  Railway 
T.  Cedar  Rapids,  106  Iowa,  476,  76  N.  W.  728. 
In  that  case — the  plaintiff  there  being  the 
plaintiff  here — it  was  made  to  appear  that  an 
attempt  had  been  made  by  the  executive  coun- 
cil of  the  state  to  assess  the  railway  proper- 
ties here  In  question,  and  the  action  was 
brought  upon  the  theory,  as  in  the  instant 
<^se,  that  such  properties  constituted  lines  of 
street  railway  only,  and  hence  were  not  sub- 
ject to  assessment  by  the  executive  council. 
101  N.W.— 12 


The  contention  of  plaintiff  there  made  was 
upheld,  and  it  was  said:  "The  fact  that  the 
line  between  Cedar  Rapids  and  Marion  was 
laid  and  operated  along  the  highway,  as  au- 
thorized by  said  act  [of  the  Eighteenth  Gen- 
eral Assembly]  relating  exclusively  to  street 
railways,  seems  to  us  conclusive  that  the 
plaintiff  is  a  street  railway  corporation,  and 
not  a  railway  corporation  within  the  meaning 
of  section  1317  [relating  to  assessment  of  rail- 
way properties  by  the  executive  council]  of 
the  Code  of  1873."  Our  attention  is  also  call-- 
ed  to  the  provision  of  section  1343  of  the  pres- 
ent Code,  being  as  follows:  "The  lands,  build- 
ings, machinery,  poles,  wires,  overhead  con- 
struction, tracks,  cables,  conduits  and  fix- 
tares  belonging  to  individuals  or  corporations 
operating  railways  by  cable  or  electricity, 
shall  be  listed  and  assessed  in  the  assessment 
district  where  the  same  is  situated."  It  is 
conceded  by  the  Attorney  General  that,  if  this 
were  all,  the  ruling  of  the  trial  court  was 
correct,  and  should  be  sustained.  But  it  is 
pointed  out  by  hln»  that  the  statute  law  gov- 
erning the  subject-matter  underwent  a  change 
I  by  virtue  of  the  act  of  the  Twenty-Ninth  Gen- 
I  eral  Assembly,  p.  49,  c  81,  now  appearing  as 
I  sections  2033a  et  seq..  Supplement  to  the 
Code;  that  by  said  sections  the  character  of 
interurban  railways  is  fixed,  and  the  rights 
and  obligations  thereof  defined;  and  it  is  his 
contention  that  the  instant  case  is  to  be  ruled 
by  the  provisions  of  such  act  The  provisions 
are  as  follows: 

"Section  2038a.  Interurban  railway  defined. 
Any  railway  operated  upon  the  streets  of  a 
city  or  town  by  electric  or  other  power  than 
steam,  which  extends  beyond  the  corporate 
limits  of  such  city  or  town  to  another  city, 
town  or  village,  or  any  railway  operated  by 
electric  or  other  power  than  steam,  extending 
from  one  city,  town  or  village  to  another  city, 
town  or  village,  shall  be  known  as  an  inter- 
urban railway,  and  shall  be  a  work  of  In- 
ternal improvement 

"Sec.  2033b.  What  statutes  apply.  The 
words  railway,  railway  company,  railway 
corporation,  railroad,  railroad  company,  and 
railroad  corporation,  as  used  in  the  Code  and 
Acts  of  the  General  Assembly,  now  in  force 
or  hereafter  enacted,  are  hereby  declared  to 
apply  to  and  include  all  Interurban  railways, 
and  all  companies  or  corporations  construct- 
ing, owning  or  operating  such  Interurban 
street  railways,  and  all  provisions  of  the 
Code  and  Acts  of  the  General  Assembly,  now 
In  force  or  hereafter  enacted,  affecting  rail- 
ways, railway  companies,  railway  corpora- 
tions, railroads,  railroad  companies  and  rail- 
road corporations,  are  hereby  declared  to  af- 
fect and  apply  in  full  force  and  effect  to  all 
interurban  railways,  and  to  all  interurban 
railway  companies  or  railway  corporations 
constructing,  owning  or  operating  such  Inter- 
urban railways." 

Accordingly  the  record  presents  two  ques- 
tions of  vital  importance:     Is  the  railway  * 
system  owned  and  operated  by  the  plaintiff 
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conirkany  an  tntenTrban  railway  within  the 
meaning  of  tbp  statute  provisions  last  above 
quoted?  And,  If  so,  does  snch  railway  come 
within  the  -operation  of  section  1834  of  the 
Code  Supplement,  providing  that  "on  the  sec- 
ond Monday  In  July  In  each  year  the  execu- 
tive council  shall  asseas  ail  of  the  property  of 
each  railway  coiporatlon  in  the  state,"  etc.? 
We  are  of  opinion  that  both  questions  most 
be  answered  in  the  affirmative. 

First  Accepting  the  tacts  to  be  as  pleaded 
by  plaintiff,  and  giving  to  the  language  of  sec- 
tion 2033a  its  plainest  meaning,  and  stopping 
there.  It  seems  to  us  that  argument  is  fore- 
closed. There  is  no  room  for  debate.  But 
counsel  for  appellee  Invoke  the  provisions  of 
section  2038c,  Code  8upp.,  and  insist  that  for 
the  purpose  of  this  case  the  same  must  be  ac- 
cepted as  giving  character  to  and  fixing  the 
status  of  that  portion  at  least  of  the  railway 
system  Included  within  city  or  town  limits. 
Section  2033c  reads  as  follows:  "Any  Interur- 
ban  railway  shall,  within  the  corporate  limits 
of  any  city  or  town,  or  oAany  dty  acting  un- 
der special  <drarter,  upon  such  streets  as  It 
shall  use  for  transporting  passengers,  mall, 
baggage,  and  such  parcels,  packages,  and 
freight  as  It  may  carry  In  Its  passenger  or 
combination  baggage  cars  only,  be  deemed  a 
street  railway,  and  be  subject  to  the  laws 
governing  street  railways."  We  cannot  ad- 
mit of  soundness  in  the  argument  Section 
2033c  must  be  read  in  connection  with  the 
preceding  sections.  Section  2033a  defines  an 
interurban  railway,  and,  as  we  have  seen,  the 
railway  In  question  comes  within  the  defini- 
tion givea  Such  definition  is  recognized  by 
section  2033c,  and  must  be  accepted  as  con- 
firmatory of  the  intention  to  classify  all  rail- 
ways coming  within  the  definition  foimd  in 
section  2033a  as  interurban  railways;  other- 
wise, and  accepting  the  argument  for  appellee 
as  sound.  In  the  Instant  case  we  would  have 
to  deal  with  an  interurban  railway  as  to  that 
portion  of  the  line  extending  through  Marlon 
township,  and  distinctively  a  street  railway 
as  to  those  portions  of  the  line  being  within 
the  UmltB  of  the  dtlee  end  towns  named. 
We  cannot  think  any  such  result  was  Intend- 
ed. The  Legislature  was  dealing  with  lines 
of  interurban  railway,  and,  indeed,  the  defini- 
tion found  In  the  statute  accords  with  the 
common  understanding.  BoHi  asree  that  an 
Interarfosn  Hue  is  one  extending  from  within 
the  limits  of  one  city  or  town  to  and  within 
the  limits  of  another  dty  or  town.  And  It  la 
not  conceivable  that  it  was  the  purpose  of 
section  2083c  to  provide  that  an  interurban 
line  is  not  an  interurban  line,  save  only  from 
city  or  town  limit  to  city  or  town  limit  To 
say  -otherwise  would  not  only  Involve  a  oon- 
tradiction  of  terms,  but  It  would  lead  to  a 
most  absui\d  result,  and  neither  of  swdt  Is  to 
be  considered  as  within  the  Intention  of  the 
Legislature.  As  we  rend  the  statute,  it  means 
that  as  to  those  portions  of  its  Une  being 
within  cil7  or  town  limits  a  corporation  op- 
erating an  interurban  railway  shall,  in  re- 


epect  of  the  operation  of  its  line,  be  held  to 
the  rights  and  obligations  of  a  street  railwuy 
only.  The  character  of  the  line  as  an  inter- 
urban railway  is  not  changed,  but  it  is  to  be 
"subject  to  the  laws  governing  street  rail- 
ways." The  statute  simply  recognizes  the 
necessary  existence  of  differences  in  the  mat- 
ter of  regulation  between  urban  and  sab- 
urban  districts;  and  this  by  general  law,  or, 
in  the  case  of  the  Conner,  by  mnnldpal  ordi- 
nance. 

In  respect  of  the  second  question,  the  rea- 
son for  our  conclusion  can  be  stated  in  tm 
words.  By  the  act  of  the  Twenty-Ninth  Gen- 
eral Assembly,  amendatory  of  section  2026  of 
the  Code,  Interurban  street  railways  are  to  be 
Indnded  within  the  meaning  of  all  provisions 
of  the  Code  and  acts  of  the  Legislature  hav- 
ing relation  to  or  affecting  railways  or  rail- 
roads. And  the  provision  of  section  1331  of 
the  Code  Is  that  "all  railways"  shall  be  as- 
sessed by  the  executive  coundl.  It  is  true— 
and  the  authorities  dted  by  counsel  fully  sus- 
tain the  doctrine — ^that  statutes  In  apparent 
conflict  with  each  other  are  to  be  recondled. 
so  that  both  may  stand  where  possible.  It  Is 
also  true  that  repeals  by  Implication  are  not 
to  be  favored.  But  these  rules  of  construc- 
tion, although  well  established,  cannot  be 
made  applicable  to  the  situation  with  whlcb 
we  are  confronted.  It  may  be  granted  that 
there  is  no  express  repeal  of  section  1343  of 
the  Code,  providing  for  assessments  by  local 
assessors.  But  an  assessment  by  two  distinct 
officers  or  board  was  surely  not  Intended,  so 
that  It  la  not  possible  that  local  assessors  may 
act,  and  that  the  executive  council  shall  also 
assess  "all  railroads  within  the  state."  Hence 
we  must  be  governed  by  the  doctrine  that  of 
two  acts  necessarily  in  conflict  with  each  oth- 
«c  the  latter  in  point  of  time  of  enactment 
must  be  accepted  as  controlling.  The  case 
does  not  present,  as  counsel  for  appellee 
seems  to  think,  a  new  system  of  taxation. 
The  provision  la  simply  that  a  system  estah- 
llahed  and  in  force  shall  be  held  to  apply  to 
all  properties  coming  within  the  enlarged  def- 
inition of  "railways."  The  case  of  McLeod 
V.  Railway  (decided  at  the  present  term)  101 
N.  W.  T7,  may  be  dted  as  affording  an  il- 
lustration of  our  view  of  the  effect  of  the  act 
of  the  Twenty-Ninth  General  Assembly. 

We  conclude  that  the  district  court  was  in 
error  In  overruling  the  motion  of  defendants, 
and  accordingly  Its  action  la  reversed. 


HcKHNNA  V.  CHIOAOO,  M.  *  ST.  P.  RT. 

OO. 
(Supreme  Oonrt  of  Minnesota.    Nov.  11,  1904.) 

On  reargument    Affirmed. 

For  former  opinion,  see  100  N.  W.  373. 

PER  CTTRIAM.  On  reargument  of  this 
cause,  which  -was  granted  upon  one  question, 
vis.,  whether  the  failure  of  defendant  to  pro- 
vide plaintiff  with  an  assistant  was  the  prox- 
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imate  cause  of  tfte  taSvney  coaqplalaad  «f,  a 
majority  of  tbe  court  are  of  opinion  tkat 
tbe  Sonaer  decision  In  tbe  o>Be  stMuid  be, 
and  tt  la,  adbered  to.  Tbe  former  opin- 
ion win  be  found  in  100  N.  W.  378. 
Qcdsr  elHrmed. 


COCHRAN  T.  COOHRAN. 
(Saiireme  Conrt  of  AiinaeBOta.     Not.  11,  1004.) 

DIVORCI— CBTJELTT— CONDOWATIOH— OHANQB  Of 
VBNUE— EVIDENCE— AIXOWANCB  TO  OOUNSEI.. 

In  an  action  by  tlie  wife  for  a  dhofce,  ktU— 

1.  Condoned  craelty  will  be  revived  by  anb- 
Eequent  misconduct  of  the  piilty  party  of  such 
a  mtnre  as  to  ereate  a  reasonable  ai>preben(ion 
that  the  cruelty  will  be  repeated,  even  if  such 
misconduct  be  not  In  itself  sufficient  to  warrant 
a  divorce. 

2.  Tbe  trial  ooort  iHd  not  err  in  denying  de- 
fendant^ motion  tor  a  eluuige  of  the  place  of 
trial  of  the  action. 

S.  The  evidence  snatalns  the  finding  of  the 
court  to  the  effect  that  defendant  was  guilty 
of  cruel  and  inhuman  conduct,  and  as  to  the 
valne  of  his  property. 

4.  It  is  mt  neoessazy  to  make-  proof  of  the 
valne  of  tbe  services  of  counsel  In  a  divorce 
case  where  an  allowance  therefor  Is  made  at 
the  conclusion  of  the  trial,  for  the  court  may 
determine  the  matter  from  its  own  experience 
and  the  circumstances  as  disclosed  by  the  record. 

(SyUaboB  by  tbe  Court) 

Appeal  from  District  Court,  Wright  Coun- 
ty;  Artbur  E.  Glddings,  Judge. 

Action  by  Atmira  Cochran  against  James  Z. 
Cocbran.  Judgment  for  plaintiff,  i  From  an 
order  denying  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

R.  L.  Penney,  for  appellant  F.  D.  Larra- 
bee,  for  respondent 

START,  C.  J.  Action  by  the  wife  for  a  di- 
vorce on  the  ground  of  cruel  and  inbuman 
treatment  by  her  busband.  It  was  commen- 
ced In  the  district  court  of  the  county  of 
Wright  on  April  10,  IC  .5.  The  defendant 
made  a  motion  for  a  change  of  the  place  of 
trial  to  the  county  of  Hennepin  on  the  ground 
that  the  county  designated  In  the  complaint 
was  not  tbe  proper  county,  and  for  the  con- 
venience of  witnesses.  The  motion  was  de- 
nied, and  a  trial  resulted  in  flndlngs  of  fact 
by  the  trial  court  in  favor  of  the  plaintiff 
and  an  order  directing  Judgment  in  her  favor 
granting  her  an  absolute  divorce  and  for  the 
payment  to  ber  by  the  defendant  of  the  sum 
of  17,263.33  as  permanent  alimony  and  $200 
for  the  fees  of  her  attorney  for  bis  services 
in  tbe  action.  The  defendant  made  a  mo- 
tion for  a  new  trial,  and  appealed  from  an 
order  denying  it 

1.  The  defendant's  first  alleged  error  is 
that  the  trial  court  erred  in  denying  the  de- 
fendant's motion  for  a  change  of  tbe  place 
of  trial  and  in  finding  tliat  plaintltf  was  a 
resident  of  tbe  covmty  of  Wright  when  this 
action  was  commenced.  If  the  plaintiff  in 
an  action  for  a  divorce  be  a  resident  of  the 


f  1.  8m  DiToree,  vol.  17,  Cent.  Dig.  H  186,  IM. 


state,  tlM  fact  that  ttie  aretlon  Is  brought  in 
a  eountj  in  wbich  the  plaintiff  does  not  re- 
side is  not  JnriBdlctionai.  Tho  case  of  O^e- 
Isn  ▼.  Thelen,  75  Minn.  433,  78  N.  W.  108, 
WHS  one  in  which  tbe  trial  court  found  that 
the  plaintiff  was  not  a  resident  of  this  state 
— a  Jurisdictional  fact  Tbe  finding  of  tbe 
trial  court  that  jrialntlff  was  a  resident  of 
the  county  of  Wright  when  tbe  action  was 
commenced  is  sapported  by  the  evidence.  It 
shows  that  for  many  yean  next  before  tbe 
commencement  of  the.  action  ske  and  her 
trasband  were  residents  of  tbe  county  of 
Wrtgtat,  and  bad  been  for  some  27  years, 
and  that  on  Febmary  22,  1908,  she  left  her 
heme  on  account  of  her  husband's  miscon- 
dnct,  and  went  to  the  dty  of  Minneapolis, 
and  has  since  resided  there,  part  of  the  time 
with  her  daughter  and  the  rest  of  the  time 
with  her  sister.  This  action  was  comrneaeed 
6^  weeks  after  she  left  home.  This  evi- 
dence fails  far  short  of  conclusively  estab- 
lisiilng  that  the  plaintiff  had  acquired  a  dom- 
icile at  Minneapolis;  on  the  contrary,  the- 
fair  inference  Is  that  her  stay  there  was  not 
-with  any  intention  of  making  it  ber  perma- 
nent abode,  but  a  temporary  necessity.  The 
motion  for  a  change  of  the  place  of  trial 
because  tbe  action  was  not  brought  In  the 
proper  county  was  correctly  denied,  for  the 
reason  that  it  does  not  appear  from  the  rec- 
ord that  any  demand  for  such  change  was 
made  before  answering,  and,  further,  it  did 
not  appear  from  tbe  mqvlng  papers  that  the 
plaintiff  was  not  a  residMfit  of  the  county  of 
Wright  Nor  did  the  trial  conrt  abuse  its 
discretion  In  denying  the  motion  on  tbe 
ground  of  the  convenience  of  witnesses. 

2.  The  second  alleged  error  to  be  conBid- 
ered  is  that  tbe  finding  of  the  trial  court 
that  the  defendant  was  guilty  of  cruel  and 
inhuman  treatment  of  the  plaintiff  is  not  sus- 
tained by  tbe  evidence.  The  evidence  tends- 
to  show  that  tbe  parties  were  married  on 
July  12,  1876;  that  from  two  years  after 
their  marriage  to  September,  1895,  tbe  de- 
fendant repeatedly,  in  tbe  presence  of  their 
children,  used  towards  the  plaintiff  profane 
and  obscene  language,  called  her  vile  names, 
and  accused  her  with  committing  adultery 
with  different  men,  naming  them;  that  In 
July,  1895,  he  struck  her,  knocked  her  down, 
and  threw  her  out  of  the  house;  that  hi» 
conduct  towards  her  was  such  that  she  could 
not  longer  live  with  blm  with  safety  or  self- 
respect;  that  she  left  him,  and  commence<i 
an  action  for  a  divorce,  whidh  she  dismiss- 
ed, and  returned  to  him,  upon  his  promise  to- 
thereafter  treat  ber  property;  that  after  her 
return  until  May,  1902,  his  treatment  of  her 
was  generally,  but  not  always,  kind;  that 
on  the  night  of  February  14,  1908,  be  callect 
ber  vile  names,  caught  her  by  the  hair,  drag- 
ged her  out  of  her  bed,  struck  her  on  her 
head  and  shoulders,  threw  her  upon  the 
floor,  and  threatened  to  kill  her,  but  was  pre- 
vented from  doing  her  further  injury  by  bis 
own  son  and  nephew;  and,  further,  tbat  sho 
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then  left  him,  and  brought  this  action  for  « 
divorce.  The  defendant.  In  his  answer,  al- 
leged improper  conduct  between  the  plaintiff 
and  his  nephew  Just  prior  to  his  last  assault 
upon  her,  which,  if  true,  would  in  a  measure 
mitigate  his  conduct.  He,  however,  offered 
no  proof  of  the  allegations  on  the  trial.  He 
did  not  testify  on  the  trial;  hence  there  was 
no  denial  by  him  of  the  testimony  of  the 
plalntlfl  and  her  children  as  to  his  treatment 
of  her.  '  It  is  not  seriously  contended  on  be- 
half of  the  defendant  that  his  treatment  of 
the  plaintiff  up  to  1895,  when  she  commen- 
ced her  first  action  for  a  divorce,  was  not 
cruel  and  Inhuman.  But  it  is  claimed  that 
such  prior  acts  of  cruelty  were  condoned, 
and  that  the  assault  committed  some  years 
thereafter,  and  under  the  circumstances  dis- 
closed by  the  plaintiff's  testimony,  was  not 
sufficient  to  revive  the  condoned  cruelty. 
Condoned  cruelty  will  be  revived' by  subse- 
quent misconduct  by  the  guilty  party  of  such 
a  nature  as  to  create  a  reasonable  apprehen- 
sion that  the  cruelty  will  be  repeated,  even 
if  such  misconduct  be  not  In  Itself  Bufflclent 
to  warrant  a  divorce.  9  Am.  &  Eng.  Enc. 
Law,  825.  We  are  of  the  opinion  that  the 
evidence  In  this  case  is  amply  sufficient  to 
warrant  the  conclusion  that  the  condoned 
cruelty  was  revived  by  the  subsequent  mis- 
conduct of  the  defendant,  and  we  bold  that 
the  finding  of  the  court  that  the  defendant 
was  guilty  of  cruel  and  inhuman  treatment 
of  the  plaintiff  is  sustained  by  the  evidence. 

3.  The  trial  court  found  the  value  of  the 
defendant's  property  to  be  $21,790,  and 
awarded  to  the  plaintiff  as  permanent  ali- 
mony one-third  thereof.  The  defendant 
claims  that  this  finding  is  not  supported  by 
the  evidence.  If  the  plaintiff's  testimony, 
which  was  received  over  defendant's  objec- 
tion, as  to  such  value,  was  competent,  the 
evidence  is  sufficient  to  sustain  the  finding. 
The  competency  of  a  witness  to  testify  as 
to  the  value  of  property  Is  largely  In  the  dis- 
cretion of  the  trial  court,  and  its  decision  on 
the  question  will  not  be  reversed  unless  it  Is 
manifestly  against  the  weight  of  the  evi- 
dence. Torks  V.  Mooberg,  84  Minn.  502,  87 
N.  W.  1115.  The  decision  of  the  trial  court 
as  to  the  competency  of  the  plaintiff  to  tes- 
tify as  to  the  value  of  the  property,  tested 
by  this  rule,  must  be  sustained.  The  de- 
fendant offered  no  evidence  as  to  such  value, 
and  the  finding  of  the  court  is  Justified  by 
the  evidence. 

4.  The  last  alleged  error  meriting  consid- 
eration is  to  the  effect  that  there  was  no  evi- 
dence upon  which  the  trial  court  could  base 
Its  allowance  of  attorney's  fees,  and,  further, 
that  such  allowance  could  not,  in  any  event, 
be  made  after  the  trial  was  concluded.  It  Is 
not  necessary  that  proof  of  the  value  of 
services  of  counsel  should  be  made  in  an  ac- 
tion for  divorce,  where  the  allowance  there- 
for is  made  at  the  conclusion  of  the  trial, 
for  the  court  may  determine  the  matter  from 
Its  own  experience  and  the  circumstances  of 


the  case  as  disclosed  by  the  record.  De 
Llamosas  v.  Llamosas,  62  N.  T.  618.  In  tills 
case  the  court  was  fully  advised  by  the  rec- 
ord as  to  the  extent  of  the  services  of  plain- 
tiff's counsel,  and  all  the  circumstances  bt 
the  case.  Including  the  value  of  defendant's 
property.  The  allowance  was  reasonable 
and  proper.  Schuster  T.  Schuster,  84  Minn. 
403,  87  N.  W.  1014. 
Older  affirmed. 


JOHNSON  T.  BOABD  OF  COlfTRS  OF  NOB- 
MAN  COUNTY  et  aL 

(Supreme  Court  of  MUmeiots.-  Nov.  11,  1904.) 

OODNTIES— UIOTATIOH    OT    INDIBTEDNE8S— 
COUBTHOUBB— WABRANTS.  • 

Action  to  enjoin  the  erection  of  a  eonrtlionse 
and  the  issuing  of  county  bonds  on  warrants  to 
pay  therefor.    Held: 

1.  That  in  determining  the  debt  limit  of  the 
county,  ditch  bonds  are  not  to  be  taken  into 
oonaideratlon. 

2.  The  findings  of  the  trial  court  to  the  ef- 
fect that  the  defendants  did  not  intend  to  issue 
the  warrants  of  the  county  in  payment  of  the 
contract  pricexfor  the  erection  of  a  courthoase 
are  not  sustained  by  the  evidence. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Norman  Coun- 
ty;   William  Watts,  Judge. 

Action  by  J.  G.  Johnson  against  the  board  j 
of  county  commissioners  of  the  county  of  | 
Norman  and  others.  Judgment  for  defend-  , 
ants,  and. plaintiff  appeals.    Reversed. 

O.  A.  Nye  and  C.  O.  Dosland.  for  appellant 
B.  M.  Niles  and  W.  B.  Rowe^  for  respondents.        ! 

START,  C.  J.  On  April  8, 1903,  this  action 
was  commenced  by  a  taxpayer  against  the 
board  of  county  commissioners  of  the  county 
of  Norman,  its  chairman,  and  the  auditor 
of  the  county,  to  enjoin  the  board  from  build- 
ing a  courthouse  at  the  expense  of  the  coun- 
ty, and  from  negotiating  the  bonds  of  the 
county,  or  issuing  any  warrants  in  payment 
of  the  same.  The  trial  court  made  findings 
of  fact  and  ordered  judgment  In  favor  of  the 
defendants.  Judgment  was  so  entered,  from 
which  the  plaintiff  appealed. 

The  here  material  allegations  of  the  com- 
plaint are  to  the  effect  following:  The  de- 
fendant board,  on  August  26,  1902,  without 
a  vote  of  the  electors  of  the  county  author- 
izing It,  decided  to  build  for  the  use  of  the 
county  on  land  owned  by  It  a  courthouse,  and 
to  Issue  the  bonds  of  the  county  to  pay  for 
the  same.  It  accordingly  entered  Into  con- 
tracts for  the  building  of  such  courthouse 
for  an  agreed  price,  amounting  In  the  ag- 
gregate to  $55,000.  It  has,  pursuant  to  such 
decision  and  contracts,  commenced  the  erec- 
tloa  of  the  courthouse,  and  intends  to  so  con- 
tinue the  execution  of  such  contracts,  and 
in  so  doing  to  pledge  the  credit  of  the  coun- 
ty and  incur  an  Indebtedness  against  the 
county  In  a  sum  exceeding  $55,000,  which  is 
largely  in  excess  of  the  limit  of  indebted- 
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ness  the  board  1b  authorized  by  law  to  in- 
mr,  and  to  issue  the  warrants  and  bonds  of 
the  county  therefor.  The  answer  admits  that 
the  board  entered  into  the  contracts  alleged 
in  the  complaint,  and  that  they  Intend  to 
and  are  actually  proceeding  with  the  con- 
struction of  the  comrthonse  pursuant  to  the 
contracts,  and  intend  to^'  If  necessary.  Issue 
the  bonds  of  the  county  for  the  purpose  of 
paying  such  balance  of  the  contract  price 
as  may  remain  unpaid  after  the  funds  avail- 
able for  that  purpose  are  exhausted.  The 
answer  denies  that  the  indebtedness  incur- 
red by  the  making  of  the  contracts  exceed- 
ed the  limit  of  indebtedness  which  the  coun- 
ty is  authorized  by  law  to  incur,  and  express- 
ly alleged  the  contrary.  On  the  trial  the  an- 
swer was  amended  by  striking  out  the  ad- 
missions and  allegations  relating  to  issuing 
bonds.  8ee  Hetland  v.  Norman  County,  89 
Minn.  492,  95  N.  W.  305. 

The  trial  court  made,  with  other  findings, 
the  following:  "(6)  That  said  board  of  coun- 
ty commissioners  intend  to  and  are  continu- 
ing the  erect{on  of  said  new  courthouse; 
that  the  contracts  aforesaid  are  In  excess  of 
their  anthorlty  to  bind  the  county,  are  void, 
and  do  not  create  any  legal  obligation 
against  the  said  county  of  Norman.  (7) 
That  the  said  defendants,  nor  any  of  them, 
do  not  threaten  or  intend  to  issue  any  bonds 
of  said  county  for  the  purpose  of  paying  for 
said  new  courthouse,  nor  do  they  threaten  or 
intend  to  sign,  execute,  or  issue  any  county 
warrants  or  other  evidences  of  indebtedness 
for  or  on  behalf  of  said  county  in  payment 
for  building  said  new  courthouse,  in  excess 
of  moneys  in  the  general  fund  of  said  county 
properly  applicable  to  the  purpose  of  build- 
ing a  new  courthouse  within  the  same." 

The  first  alleged  error  to  be  considered 
relates  to  the  evidence  received  to  the  effect 
that  before  the  issue  of  certain  ditch  bonds 
by  the  county,  amounting  to  $30,000,  assess- 
ments were  made  to  pay  them  upon  lands 
within  a  certain  district  This  evidence  was 
properly  received  for  the  purpose  of  showing 
that  thi^  payment  of  the  bonds  had  been  pro- 
vided for  as  required  by  law;  hence  the 
amount  thereof  could  not  be  considered  In 
determining  the  question  of  the  capacity  of 
the  county  to  incur  a  debt  to  the  limit  of 
the  contract  price  for  building  the  court- 
house. Kelly  V.  City  of  Minneapolis,  63 
Minn.  125,  66  N.  W.  116,  80  L.  R.  A.  281.  It 
was,  however,  error  to  receive  evidence  to 
the  effect  that  there  was  $2,600  more  in  the 
ditch  fund  than  would  be  necessary  for  the 
demands  upon  It  during  the  current  year, 
for  it  was,  as  we  Infer  from  the  record,  one 
arising  from  special  assessments;  hence 
chapter  353,  p.  645,  Laws  1903,  is  not  applica- 
ble. The  error  Is  immaterial,  as  the  trial 
court  found  that  the  contract  price  for 
building  the  courthouse  exceeded  the  debt 
limit  of  the  county,  and  for  this  reason  the 
contracts  were  void.  Counsel  for  the  de- 
fendants seem  to  challenge  this  sixth  finding 


as  not  supported  by  the  evidence.  The  de- 
fendants made  no  motion  In  the  district  court 
to  amend  the  finding,  nor  have  they  appeal- 
ed. Therefore,  unless  the  undisputed  evi- 
dence Is  manifestly  conclusive  that  the  con- 
tracts were  not  In  excess  of  the  debt  limit 
of  the  county,  the  finding  cannot  be  ignored, 
but  must  be  given  full  effect  on  this  appeal. 
The  evidence  Is  far  from  conclusive  in  favor 
of  the  defendants  on  this  point.  On  the 
contrary,  it  fairly  supports  the  finding. 

The  only  other  assignment  of  error  we  find 
it  necessary  to  consider  Is  that  the  seventh 
finding  of  fact  is  not  sustained  by  the  evi- 
dence. The  only  evidence  by  any  of  the  de- 
fendants as  to  their  Intention  with  reference 
to  paying  the  contract  price  for  building  the 
courthouse  was  that  of  the  county  auditor, 
which  is  this:  "Q.  I  understand  that,  as 
far  as  you  are  concerned,  as  one  of  the  offi- 
cers and  the  board,  as  far  as  you  are  inform- 
ed. It  Is  the  intention —  Unless  you  are  pre- 
vented from  doing  so  by  order  of  the  court, 
it  Is  your  Intention  to  go  on  building  the  new 
courthouse  as  rapidly  as  you  can.  Is  that 
true?  A.  I  don't  know  what  the  intention 
of  the  board  is.  I  know  what  my  Intention 
Is.  I  have  got  nothing  to  do  with  the  build- 
ing of  it  I  am  not  a  -member  of  the  board, 
but  my  Intention  Is  to  Issue  warrants  as  far 
as  the  law  allows,  and  no  further.  Q.  It  Is 
your  Intention  to  go  on  and  issue  warrants 
until  the  building  is  completed  and  paid  for 
by  that  method — by  Issuance  of  warrants? 
Is  that  true?  A.  Yes;  as  far  as  we  can  legal- 
ly do  It."  It,  however,  appears  from  the  ad- 
missions In  the  answer  of  the  defendants, 
and  from  the  uncontradicted  evidence  on  be- 
half of  the  plaintiff,  that  the  defendants  In- 
tend to  build  and  are  building  the  courthouse 
pursuant  to  the  void  contracts;  that  up  to 
the  time  of  the  trial  they  had  expended  for 
this  purpose  some  $27,000.  There  is  but  one 
inference  to  be  drawn  from  the  admissions 
of  the  defendants  and  the  undisputed  evi- 
dence. That  Is  that  the  defendants  intend 
to  carry  out  the  contracts  for  building  the 
courthouse  and  pay  the  contract  price  there- 
for. There  is  no  attempted  denial  of  this 
conclusion  on  the  part  of  the  defendants, 
except  the  testimony  of  the  auditor  which 
we  have  quoted.  The  pleadings  and  the  ev- 
idence do  not  present  a  case  where  the 
county  board  Is  contracting  for  the  erection 
of  a  courthouse  from  year  to  year  with  ref- 
erence to  the  expected  annual  income  (see 
Rogers  V.  Le  Sueur  Co.,  67  Minn.  434,  50  N. 
W.  488),  but  one  where  the  board  has  enter- 
ed into  contracts  for  the  building  of  a  court- 
house at  a  contract  price  exceeding  the  debt 
limit  of  the  county,  and  at  least  intend  to 
pay  for  it  by  issuing  county  warrants  on 
the  annual  income  of  the  county  therefor. 
To  permit  this  to  be  done  would  be  a  mere 
evasion  of  the  statutory  debt  limit.  Johnston 
V.  Becker  Co.,  27  Minn.  G4,  6  N.  W.  411; 
Kiichll  V.  Minnesota  Electric  Co..  58  Minn. 
418~424,  59  N.  W.  lOSSt  49  Am.  St  Rep.  523. 
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We  tberefore  hold  tb»t  tbe  seventh  flBding 
la  not  sustained  hj  tbe  evidence.  This  1b 
not  a  case  where  we  can  order  judgment,  as 
plaintUTa  counsel  suggesta  , 

Judgment  reversed  and  a  new  trial  grant- 
ed. 


MAAS  et  al.  v.  BUBDETZKa 
(Supreme  Court  of  Minnesota.    Nov.  11.  1904.) 

ADVEBSK  POSSEBSIOn. 

1.  A  person  who  takes  possession  of  land  in 
the  erroneous  belief  that  it  is  public  land,  with 
the  intention  of  holding  and  claiming  It  under 
tbe  federal  homestead  law,  may  acquire  title 
thereto  by  adverse  possession  as  against  the  true 
owner. 

(Syllabus  by  the  Court.) 

Appeal  from  District  •  (3ourt,  Olmsted 
County;  Arthur  H.  Snow,  Judge. 

Action  by  Theodore  Mass  and  L.  L.  Math- 
ews against  Andrew  Burdetzke.  Verdict  for 
defendant.  From  an  order  denying  a  mo- 
tion for  judgment  and  granting  a  new  trial, 
plaintiffs  appeal.    Affirmed. 

Brown,  Abbott  ft  Somsen  and  Henry  M. 
Lamberton,  for  appellants.  Charles  C.  Will- 
son  and  Thomas  SpiUane,  for  respondent. 

8TABT,  C.  J.  This  Is  an  action  com- 
menced October  21,  1901,  to  recover  from 
tbe  defendant  the  northeast  quarter  of  sec- 
tion S&  in  township  108  north,  range  14  west, 
in  the  county  of  Olmsted.  The  complaint 
alleged  that  the  plalntitrs  were  the  owners 
of  the  land,  and  that  the  defendant  was  in 
tlie  unlawful  possession  thereof.  The  an- 
swer denied  the  allegations  of  the  complaint, 
and  alleged  that  the  defendant  had  been  in 
the  actual,  exclusive,  and  adverse  posses- 
sion of  the  land  for  more  than  IS  years  next 
before  October  1, 1898.  The  reply  denied  the 
alleged  adverse  possession  of  the  defendant. 
A  trial  of  the  issnes  resulted  in  a  verdict 
for  the  defendant.  The  plaintiffs  made  an 
alternative  motion  for  Judgment  in  their 
favor  or  for  a  new  trial.  The  trial  court 
made  Its  order  denying  the  motion  for  Judg- 
ment, and  granting  a  new  trial  on  the  ground 
that  the  verdict  was  not  Justified  by  the  ervl- 
dence.  The  plaintiffs  appealed  from  the  or- 
der. 

The  plaintiffs  claim  that  they  were  entitled 
to  Judgment  in  their  favor  upon  the  undis- 
puted evidence,  as  a  matter  of  strict  legal 
right  This  claim  is  based  upon  the  fact 
that  the  evidence  is  substantially  conclusive 
that,  when  the  defendant  entered  into  pos- 
session of  the  land,  he  did  so  In  the  errone- 
ous belief  that  the  title  thereto  was  in  the 
United  States,  and  with  the  Intention  of 
claiming  the  land  under  the  federal  home- 
stead law.  In  fact,  the  title  to  the  land  had 
passed  ont  of  the  United  States  before  the 
defendant  took  possession  of  it  The  con- 
tention of  the  plaintiffs  is  that  the  legal  con- 
clusion follows  from  such  facts  that  the  stat- 


ute of  limitations  did  not  ran  in  defeoA- 
ant's  favor,  because  he  did  not  Intend  t» 
hold  in  hostiUty  to  the  United  States.  We 
have,  then,  this  question:  Can  a  person  who 
takes  poaseaslon  of  land  in  tbe  erroneous  b» 
lief  that  it  is  public  land,  with  the  intenttaa 
of  bedding  and  claiming  it  nnder  the  federal 
homestead  law,  acquire  title  thereto  by  ad- 
verse possession,  as  against  the  true  owner? 
Section  5134,  Gen.  St  1894^  provldea  that 
"BO  action  for  the  recovery  of  real  property 
or  for  the  recovery  of  tbe  posscBaten  there- 
of shall  be  maintained  unless  it  appears  that 
tbe  plaintiff,  his  ancestor,  predecessor  or 
grantor  was  seized  or  possessed  of  the  prem- 
ises in  question  within  fifteen  years  before 
the  commencement  of  the  action."  It  would 
seem  from  this  language  that  the  defendant 
in  an  action  of  ejectment  might  avail  him- 
sdf  of  the  statnte  of  limitations  by  showing 
that  he  had  been  in  the  open  and  exclusive 
possession  of  the  premises,  claiming  them 
adversely  to  the  plaintiff,  for  the  full  period 
of  tbe  limitation,  although  be  entered  recog- 
nizing the  claim  of  a  third  party  thereto,  for 
proof  of  such  fact  would  necessarily  estab- 
lish the  fact  that  the  plaintiff  or  those  nnder 
wliom  he  claimed  had  not  been  seised  or 
possessed  of  the  premises  within  16  year*. 
See  Dean  v.  Goddard,  55  Minn.  296,  6S  N. 
W.  lOea  On  the  other  hand,  tt  w«uld  seem 
that  If  the  defendant  were  seeking  to  re- 
cover the  premises,  as  plaintiff,  on  the  ground 
that  he  had  acquired  title  by  16  years'  ad- 
verse possession,  he  would  be  obliged  to 
show  ttiat  he  took  and  held  possession  there- 
of with  the  intention  of  holding  Ihem  for 
himself,  to  the  exclusion  of  all  ottters.  If 
this  suggested  distinction  between  a  case 
where  a  party  pleads  adverse  possession  as 
a  defense,  and  one  in  which  be  as  plaintiff 
asserts  title  in  himself  by  virtue  of  bis 
sometime  adverse  possession  of'  the  premises 
for  15  years,  it  wonld  follow  In  this  case 
that  the  defendant  conld  in  any  event  invoke 
in  his  defense  the  statnte  of  limitations,  for 
he  entwed  into  possession  of  tbe  premises 
wtth  the  intention  of  claiming  them  as 
against  every  one  except  the  United  States. 
This  necessarily  included  the  plaintiffs  and 
their  grantor.  We  are  not,  however,  dis- 
posed to  rest  onr  decision  of  this  appeal  on 
any  narrow  ground,  but  npon  the  answer 
to  be  given  to  the  question  we  have  stated. 
The  rule  as  settled  by  the  decisions  of  this 
court  as  to  title  by  adverse  possession  is 
that  tbe  disseisor  must  enter  and  take  pos- 
session of  the  premises  with  the  Intention 
of  holding  them  fOr  himself  to  tiie  exclusion 
of  all  others,  and  such  possession  must  be 
actual,  open,  exclusive,  hostile — that  is,  ad- 
verse— and  continuous  for  15  years.  Sherin 
V.  Brackett  86  Minn.  162,  80  N.  W.  551; 
Carpenter  v.  Coles,  76  Minn.  9,  77  N.  W.  424; 
Coo!  V.  Kelly,  78  Minn.  104,  80  N.  W.  861. 
Counsel  for  the  plaintiffs  contends.  In  effect, 
that  under  this  rule  the  possession  of  a  dis- 
seisor can  never  be  adverse  to  any  one  it 
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he  enten  Intending  to  acquire  the  title  of 
the  United  States,  It  it  has  the  title,  as  he 
errooeoualy  beUerea,  because  the  United 
States  la  included  in  the  words  "to  the  ez- 
clnslan  of  all  others,"  uaed  in  staling  the 
rale.  The  mle  la  general  in  its  terma,  and 
the  constmetlon  at  it  urged  aeema  to  be  nar- 
row and  unreaaanablei  Statutes  of  Umita- 
tiona  do  not  operate  agaiBBt  the  state  or  gen- 
eral government  unleas  there  be  an  ezpreos 
proTision  or  necessary  implication  to  that 
effect,  and  title  to  public  land  cannot  be  ac- 
quired by  adverse  posBeasion.  Now,  if  a 
person  enters  upon  land,  emMteously  believ* 
ing  It  to  belong  to  the  United  States,  with 
the  intention  of  acquiring  the  title  to  the  ex- 
clusion of  all  otfaers  by  hla  entry  and  settle- 
ment undw  the  homestead  law,  bow  can  It 
be  reasonably  claimed  that,  because  iM  did 
not  further  intend  to  do  that  which  was  a 
legal  impossibility,  his  possession  Is  not  ad- 
verse, witmn  the  true  meaning  of  the  rule? 
It  must  be  held,  upon  prindiile  and  authori- 
ty, that  the  rule-  excludes  by  necessary  Impli- 
cation the  United  States,  and  that  a  person 
may  admit  its  title  to  the  premises,  if  any 
it  has,  and  hold  them  adversely  to  the  ex- 
clusion of  all  others.  1  Cyc.  1028;  Clemens 
V.  Runckel,  34  Mo.  41,  84  Am.  Dec.  68;  Hayes 
V.  Martin,  45  Cal.  5S»;  M^cMantia  v.  O'SulU- 
van,  48  Cal.  15;  Converse  v.  Binger,  6  Tex. 
Ov.  App.  51,  M  S.  W.  70&;  Francoeur  ▼. 
Newhouse  (C.  C.)  43  Fed.  286;  Northern  Pa- 
dflc  Ry.  Co.  V.  Kranich  (C.  C.)  52  Fed.  911. 
The  case  of  Altschnl  v.  O'Neill,  35  Or.  202, 
58  Pac.  96,  which  U  cited  and  relied  upon  by 
the  plaintiffs,  is  opposed  to  this  concloslon. 
That  case  reviews  the  cases  we  have  dted, 
and  seeks  to  distinguish  them,  and  to  show 
fbat,  upon  principle  and  authority,  there  is 
no  esception  In  favor  of  the  United  Staites, 
and  that,  to  constitute  adverse  possession, 
the  disseisor  most  intend  to  hold  In  hostili- 
ty to  its  title,  if  any  it  iiaa  We  have  at- 
tentlTely  cfHMidered  this  decision,  and,  not- 
withstanding our  great  respect  for  the  learn- 
ed cotul  making  it,  we  are  unable  to  concur 
in  its  conclusion.  We  accordingly  answer 
the  controlling  question  in  this  case  in  the 
afllrmatlve,  and  bold  that  a  person  who  takes 
po«8e88l<ni  of  land  in  the  erroneous  hell^ 
that  it  is  public  land,  with  the  intention  of 
holdiug  and  clainlng  it  under  the  federal 
bomeatead  law,  may  acquire  title  thereto 
by  adverse  possession  as  against  the  true 
■OTrner. 

Order  affirmed. 


MEBILVN  V.  GREAT  NORTHERN  RT.  CO. 

(Supreme  Court  of  North  Dakota.     Nov.  6^ 

1901.) 

OPINION  IVIOKRO— RSaUaKRCX— BUBOKR  OV 
P800F— INJUBT  TO  BEBVART— DUTT  0»  MAB- 
TEB  —  APPLIANCES  —  ASSUMPTION  OF  '  KI9K— 
JUDOVINT    NOTWITHSTANDINQ    VEBDICT. 

1.  The   opinions   of   expert    witnesses   as    to 
*nidi  of  two  or  more  causes  produced  a  given 


effect  are  not  admisBible'  in  evidence,  where  the 
condition!  necessary  to  the  operation  of  the 
different  causes  can  be  described  with  sufficient 
clearness,  so  that  the  jury  can  understand  them, 
and  intelligestiy  form  an  opinion. 

2,  In  an  action  to  recover  damages  for  an 
injury  alleged  to  have  been  caused  oy  defend- 
ant's negligence,  where  It  appears  that  there 
were  two  or  more  possible  causes  of  the  injary, 
only  one  of  which  is  dtarsaable  to  defendant  s 
negligence,  the  bucden  is.  upon,  the  plaintiff  to 
make  it  appear  that  it  was  more  probable  that 
the  injury  resulted  from  the  cause  for  which 
the  defendant  was  responsible. 

S.  It  is  the  nuuBter's  duty  not:  only  to  provide 
proper  applianceB  for  the  use  of  his  employSa, 
but  also  to  exercise  ordinary  care  to  keep  the 
appliances  in  good  repair. 

4.  The  master's  duty  to  provide  proper  ap- 
pliances and  to  keep  uiem  in  good  repair  can- 
not l>e  delegated  so  as  to  avoid  personal  re- 
sponsibility for  the  due  performance  of  the  dnty. 

5.  The  master  ia  not  liable  to  his  employi 
for  an  injory  caused  by  a  defect  in  appliances 
resulting  solely  from  use,  unless  the  master 
knew  of  or  ought  to  have  known  of  and  reme- 
died the  defect 

6.  The  employ^  does  not  asaome  the  risk  of 
injury  caused  by  the  master'a  negligence,  where 
he  had  no  knowledge  of  the  existing  danger. 

7.  To  justify  an  order  for  judgment  notwitb- 
atanding  the  verdict,  the  record  must  afltrmative- 
ly  show,  not  only  that  the  verdict  is  not  jus- 
tified by  the  evidence,  but  it  must  also  appear 
that  there  is  no  reasonable  probability  that  the 
defects  in  the  proof  necessary  to  aupport  the 
vei'dict  may  be  remedied  on  another  trial. 

<SyUabuB  by  the  Court,) 

Appeal  from  District  Court,  Grand  Forks 
County;  C.  J.  Flsk,  Judge. 

Action  by  Daniel  Meehan  against  the  Great 
Northern  Railway  Company.  Verdict  for 
plaintiff.  From  an  order  denying  judgment 
notwithstanding  the  verdict  or  a  new  trial, 
defendant  appeals.    Reversed. 

W.  B.  Dodge,  Wm.  R.  Begg,  and  C.  J.  Mur- 
phy, for  appellant  George  A.  Bangs  and  P. 
J.  McLaughlin,  for  respondent 

BNGBRUD,  J.  Plaintiff  sued  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  sustained  through  the  negligenoe  of  the 
defendant,  and  obtained  a  verdict  for  $8,000 
damages.  Defendant  moved  in  the  alterna- 
tive for  judgment  notwlliistanding  the  verdict 
or  for  a  new  Ixial,  and  appealed  from  the 
order  denying  both  motions. 

The  complaint  alleged.  In  substance,  that 
on  April  1(K  1902,  the  plaintiff  was  the  head 
brakeman  on  defendant's  freight  train  which 
ran  from  Grand  Forks  to  Walballa  and  re- 
turn; that  while  the  train  was  running  be- 
tween Grafton  and  Minto  on  the  return  trip 
the  plaintiff,  wbtle  In  the  discharge  of  his 
duties,  and  exercising  due  care,  was  proceed- 
ing along  the  top  of  the  train  from  the  ca- 
boose towards  the  engine,  and  fell  off  the  end 
of  one  of  the  cars,  and  received  the  injuries 
complained  of;  that,  unknown  -to  plaintiff, 
the  train  had  broken  in  two,  and  he  fell  off 
ot  the  front  end  of  the  rear  portion  because 
of  the  unexpected  break  in  the  train.  The 
particular  negligence  oomplained  of  as  the 


If  4.  See  Master  and  Sarraot,  vol.  84,  Cant  Dig.  U 
176.  40«.  408.  40». 
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proximate  cause  of  the  Injury  Is,  in  snb- 
Btance,  that  the  couplings  on  the  two  cars 
which  separated  were  so  Imperfectly  con- 
structed, and  were  so  twisted  and  broken, 
worn  and  out  of  repair,  that  they  became  dis- 
connected, and  thus  caused  the  train  to  break 
In  two. 

The  defenses  relied  upon  are  that  there  was 
no  negligence  on  the -part  of  defendant;  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff; and  that  the  Injury  resulted  from  a  dan- 
ger incident  to  the  business,  the  risk  of  which 
the  plaintift  assumed  by  his  contract  of  em- 
ployment 

The  evidence  shows  that  while  the  freight 
train  In  question  upon  which  plaintift  was 
employed  as  head  brakeman  was  running 
from  Grafton  to  Minto,  at  about  11  o'clock 
on  the  nl|rht  of  April  10,  1902,  the  train  part- 
ed near  the  middle.  The  train  consisted  of 
about  40  cars.  The  engineer  and  fireman  did 
not  notice  the  break,  and  went  on  with  the 
front  portion  of  the  train  to  Minto,  a  distance 
of  about  10  miles  from  Orafton,  before  they 
discovered  that  the  train  had  parted.  The 
rear  portion,  upon  which  the  plaintiff  was 
riding,  traveled  on,  with  gradually  diminish- 
ing speed,  until  it  came  to  a  stop  about  4^ 
miles  from  Orafton.  The  plaintiff's  post  of 
duty  was  at  the  front  end  of  the  train,  but 
he  bad  got  into  the  caboose  when  the  train 
palled  out  of  Grafton,  and  stayed  in  the  ca- 
boose long  enough  to  eat  his  Inncb.  After 
eating  his  lunch  be  started  for  the  front  end 
of  the  train,  and  in  order  to  do  so  be  had  to 
pass  over  the  tops  of  the  cars  between  the 
caboose  and  engine.  When  be  reached  the 
front  end  of  the  detached  portion  of  the  train, 
he  discovered  the  break,  but,  as  he  claims, 
too  late  to  save  himself,  and  consequently 
walked  or  fell  off  the  front  end  of  the  front 
car,  and  was  injured.  After  he  fell,  the  de- 
tached part  of  the  train  moved  only  five  or 
six  feet  before  coming  to  a  stop.  All  the  cars 
in  the  train  were  equipped  with  the  autonm- 
tlc  couplers  in  common  use  on  such  trains. 
The  couplers  between  the  rear  car  of  the 
front  part  of  the  train  and  the  front  car  of 
the  rear  portion  of  the  train  had  in  some 
manner  become  disconnected.  It  is  conceded 
that  such  couplers  as  those  in  question  may, 
and,  not  infrequently  do,  part  by  reason  of 
any  one  of  three  causes:  (1)  By  slipping 
apart  by  reason  of  wear;  (2)  by  the  pin 
"pinching;"  up  so  as  to  permit  the  knuckles 
to  unlock;  (8)  by  the  "Jumping"  of  the  draw- 
bars one  above  the  other.  The  first,  only,  of 
the  above  three  causes,  under  the  facts  of  this 
case,  can  be  attributed  to  defendant's  negli- 
gence. Under  such  circumstances  mere  proof 
of  the  accident  does  not  cast  upon  defendant 
the  burden  of  showing  the  real  cause  of  the 
Injury  and  negativing  possible  negligence. 
The  burden  of  proof  was  upon  the  plaintiff  to 
prove  by  a  preponderance  of  the  evidence 
that  the  parting  of  the  train  was  due  to  the 
wear  of  the  couplers.  Balding  v.  Andrews, 
12  N.  D.  207,  96  N.  W.  305;   Smith  v.  Bank, 


90  Mass.  605,  97  Am.  Dec.  SO;  Klnkbead  r. 
Ry.  Co.  (Or.)  29  Pac.  3.  Immediately  after 
the  accident  the  drawbars  and  couplers  which 
parted  were  examined  by  the  conductor.  He 
testified  as  a  witness  for  plaintiff,  and  his  tes- 
timony U  the  only  direct  evidence  in  the  case 
as  to  the  condition  of  the  drawbars  and  coup- 
lers at  the  time  of  the  accident  He  testified, 
in  substance,  that  the  drawbars  and  couplers 
were  in  good  order;  that  they  showed  only 
such  wear  as  usually  appears  when  couplers 
are  in  use,  but  not  sufficient  to  permit  the 
couplers  to  slip  apart.  No  direct  proof  was 
made  except  that  of  the  conductor  as  to  what 
extent  the  couplers  were  worn,  or  that  the 
wear  in  any  way  rendered  the  coupIffl«  un- 
safe or  unfit  for  the  use  to  which  they  were 
put  Plaintiff  sought  to  make  this  proof  by 
opinion  evidence,  and  several  assignments  of 
error  relied  upon  by  appellant  are  predicated 
upon  the  rulings  admitting  these  opinions. 
The  following  questions  and  answers  fairly 
disclose  the  line  of  inquiry  objected  to. 
Plaintiff  was  asked:  "Q.  In  view  of  the 
smooth  condition  of  the  track,  the  condition 
of  the  couplers  as  testified  to  by  Mr.  IngersoU 
[the  conductor],  the  rate  of  speed  at  which 
this  train  at  any  time  was  moving  prior  to 
the  time  it  parted  in  two,  I  will  ask  you  to 
state,  from  your  knowledge  and  experience 
as  a  brakeman,  whether  or  not  the  train  could 
have  parted  if  the  knuckles  had  not  been  In 
a  worn  condition.  A.  No,  they  could  not" 
One  Kingsley,  who  bad  had  several  years' 
experience  as  a  brakeman  and  conductor,  was 
sworn  as  a  witness  for  plaintiff.  He  had  no 
personal  knowledge  of  the  accident,  or  the 
facts  and  circumstances  surrounding  It 
Plaintiff's  version  of  the  facts  testified  to 
were  recited  to  him,  and  he  was  asked  to 
state  whether,  in  his  opinion,  the  train  parted 
by  reason  of  the  worn  condition  of  the  coup- 
lers. He  answered  in  the  affirmative.  Aside 
from  the  testimony  of  the  conductor  above 
set  forth,  the  only  facts  upon  which  to  base 
the  opinions  of  these  witnesses  was  certain 
testimony  to  the  effect  that  the  highest  rate 
of  speed  of  the  train  between  Grafton  and 
Minto  was  eight  to  ten  miles  per  hour;  that 
sags  or  depressions  in  the  track  may  cause 
couplers  to  part  by  "jumping"  one  above  the 
other.  There  is  no  proof  that  sags  or  depres- 
sions are  the  only  causes  which  may  account 
for  couplers  "jumping"  apart  The  plaintiff 
testified  that  the  track  between  Orafton  and 
the  place  of  the  accident  was  "smooth  and ' 
level";  that  sags  or  depressions  are  easily 
detected  by  trainmen  when  the  train  Is  in 
motion,  and  that  he  did  not  notice  any. 

It  will  be  seen  from  the  foregoing  that 
these  witnesses  were  permitted  to  give  their 
opinions  upon  a  vital  issue  in  the  case,  which 
was  to  be  determined  by  the  Jury.  They 
were  not  testifying  to  facts  within  their 
knowledge,  but  simply  expressed  opinions  ns 
to  what  conclusions  should  be  drawn  from 
the  facts.  Our  views  on  the  subject  are  ac- 
curately expressed  by  the  following  quota- 
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tion  from  the  opinion  of  Judge  Earl  In  F«^ 
guson  T.  Hubbell,  97  N.  Y.  607,  49  Am.  Bep. 
544:  "The  general  role  of  law  la  that  wit- 
nesses must  state  facts  within  their  knowl- 
edge, and  not  give  their  opinions  or  their 
inferences.  To  this  mle  there  are  some  ex- 
ceptions, among  which  is  expert  evidence. 
•  *  *  It  is  not  sufficient;  to  warrant  the 
introduction  of  expert  evidence,  that  the 
witness  may  know  more  of  the  subject  of 
inquiry  and  may  better  comprebeDd  and  ap- 
preciate it  than  the  Jury;  but,  to  warrant  its 
introduction,  the  subject  of  the  Inquiry  must 
be  one  relating  to  some  trade,  profession, 
science,  or  art  in  which  persons  Instructed 
therein  by  study  or  experience  may  be  sup- 
posed to  have  more  skill  and  knowledge'  than 
Jurors  of  average  intelligence  may  be  pre- 
sumed generally  to  have.  The  Jurors  may 
have  less  skill  and  experience  than  the  wit- 
nesses, and  yet  "have  enough  to  draw  their 
own  conclusions  and  do  Justice  between  the 
parties.  Where  the  facts  can  be  placed  be- 
fore a  Jury,  and  they  are  of  such  a  nature 
that  jurors  generally  are  Just  as  competent 
to  form  opinions  in  reference  to  them  and 
draw  inferences  from  them  as  witnesses, 
then  there  is  no  occasion  to  resort  to  expert 
or  opinion  evidence.  To  require  the' exclusion 
of  such  evidence,  it  Is  not  needed  that  the 
jurors  should  be  able  to  see  the  facts  as  they 
appear  to  eyewitnesses,  or  to  be  as  capable 
to  draw  conclusions  from  them  as  some  wit- 
nesses might  be,  but  It  is  sufficient  that  the 
facts  can  be  presented  in  such  manner  that 
Jurors  of  ordinary  intelligence  and  experi- 
ence in  the  affairs  of  life  can  appreciate 
them,  can  base  intelligent  Judgments  upon 
them,  and  comprehend  them  sufficiently  for 
the  ordinary  administration  of  Justice.  The 
rules  admitting  the  opinions  of  experts  should 
not  be  unnecessarily  extended.  Eicperlence 
has  shown  that  it  is  much  safer  to  confine 
the  testimony  of  witnesses  to  facts  In  all 
cases  where  that  Is  practicable,  and  leave 
the  Jury  to  exercise  their  Judgment  and  expe- 
rience upon  the  facts  proved.  Where  wit- 
nesses testify  to  facts,  they  may  be  specific- 
ally contradicted,  and,  if  they  testify  false- 
ly, they  are  liable  to  punishment  for  perjury. 
But  they  may  give  false  opinions  without 
fear  of  punishment.  It  is  generally  safer  to 
take  the  Judgments  of  unskilled  jurors  than 
the  opinions  of  hired  and  generally  biased 
experts."  See,  also,  Muldowney  v.  Ry.  Co., 
30  Iowa,  462;  Bemis  v.  R.  R.  Co.,  58  Vt  638, 
3  Atl.  631.  If  these  witnesses  had  learned 
from  their  experience  as  railroad  men  what 
various  causes  might  make  these  couplers 
separate,  and  what  conditions  were  essential 
to  set  these  several  causes  in  operation,  they 
would  be  qualified  to  testify  as  experts,  and 
inform  the  Jury  under  what  conditions  each 
cause  would  or  would  not  operate.  With  this 
Information  before  them,  the  Jury  were  as 
well  qualified  to  determine  the  cause  of  the 
break  in  the  train  as  the  expert  witnesses'. 
The   conditions  xmder  which   these   causes 


might  operate  were  not  of  such  a  nature 
that  they  could  not  be  adequately  describ- 
ed with  sufficient  clearness  to  enable  a  per- 
son of  average  intelligence  to  understand 
them.  There  was  no  occasion  or  necessity 
for  the  opinions  objected  to,  and  the  testi- 
mony should  have  been  excluded.  The  ad- 
mission of  this  testimony  was  clearly  preju- 
dicial, and  the  defendant's  motion  for  a  new 
trial  should  have  been  granted. 

Appellant,  however.  Insists  that  It  Is  en- 
titled to  Judgment  notwithstandiilg  the  ver- 
dict, under  chapter  63,  p.  74,  Laws  1901.  It 
is  contended  that  the  evidence  in  this  case  is 
insufficient  to  establish  any  negligence  on 
defendant's  part;  that  it  shows  that  the  in- 
Jury  was  due  to  plaintiffs  own  want  of 
care,  and  that  the  injury  resulted  from  a 
hazard  of  the  business  the  risk  of  which 
plaintiff  assumed  by  his  contract  of  employ- 
ment; that  defendant's  motion  for  a  direct- 
ed verdict  on  these  grounds  should  hav^ 
been  granted,  and  hence  that  a  Judgment  not- 
withstanding the  verdict  should  be  ordered. 
Judgment  notwithstanding  the  verdict  is  not 
warranted  in  every  case  where  a  directed 
verdict  has  been  erroneously  denied.  To 
Justify  such  judgment,  the  record  must  af- 
firmatively show  not  only  that  the  verdict 
is  not  Justified  by  the  evidence,  but  it  must 
also  appear  from  the  nature  of  the  case  and 
the  circumstances  connected  with  it,  that 
there  is  no  reasonable  probability  that  upon 
another  trial  the  defects  in  or  objections  to 
the  proof  necessary  to  support  the  verdict 
may  be  remedied.  Richmlre  ▼.  Elevator  Co., 
11  N.  D.  458,  92  N.  W.  819;  Mtna.  Indemnity 
Co.  V.  Schroeder,  12  N.  D.  110,  95  N.  W, 
436;  Merrltt  v.  Ry.  Co.  (Minn.)  84  N.  W.  821. 
The  record  before  us  tends  rather  to  suggest 
than  to  negative  the  probability  of  addition- 
al evidence  being  produced  on  another  trial 
relative  to  the  question  of  defendant's  al- 
leged negligence  and  plaiutitr's  alleged  want 
of  care.  Such  additional  evidence,  if  fur- 
nished, may  supply  the  present  insufficiency 
&f  proof  of  the  former  and  overcome  the  in- 
ferences which  it  is  claimed  establish  con- 
tributory negligence.  If  the  injury  was  prox- 
imately caused  by  defective  couplers,  and  the 
defect  was  due  to  defendant's  negligence,  it 
is  clear,  under  the  circumstances  discLosed 
by  the  evidence  before  us,  that  the  plaintiff 
did  not  assume  the  risk  of  injury  from  that 
cause.  It  is  not  claimed  that  he  knew  of  the 
alleged  defects  in  the  couplers,  nor  is  it 
claimed  that  the  defendant  habitually  used 
defective  couplers.  An  employ^  does  not 
assume  the  risk  of  injury  from  an  unknown 
danger  caused  by  the  master's  negligence. 
Woutilla  V.  Lumber  Co.,  87  Minn.  153,  S3  N. 
W.  551,  5  Am.  St.  Rep.  832;  Southern  Pac. 
Ry.  Co.  V.  Yeagin,  109  Fed.  436,  48  C.  C. 
A.  497;  Dorsey  v.  Construction  Co.,  42  Wis. 
588;  Greene  v.  Ry.  Co.,  81  Minn.  248,  17  N. 
W.  878,  47  Am.  Rep.  785.  Although  we  are 
agreed  that  there  was  an  insufficiency  of 
competent  testimony  to  establish  negligence 
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on  defendanft  part,  and  tbat  a  motion  for  a 
directed  rerdlct  on  that  ground  should  have 
been  granted,  yet,  for  the  reasons  above  stat- 
ed, the  motion  for  Judgment  notwithstanding 
the  verdict  wa«  properly  denied. 

As  a  guide  In  the  fnture  disposition  of  this 
case,  we  will  state  briefly  the  reasons  why 
we  deem  the  evidence  InsufBclent  to  estab- 
lish defendant's  negligence.  Under  the  cir- 
cumstances disclosed  by  the  evkleBce  In  this 
case,  and  assuming  that  the  parting- oC  the 
couplers  was  the  proximate  cavse  of  the  In- 
jury, it  is  essential  to  plaintUTs  rtgU  to  re- 
cover that  b«  establish  by  a  preponderance 
of  the  evidence  two  facts:  (1)  That  the  train 
parted  by  reason  of  defective  couplers;  (2) 
that  the  defect  In  the  cotq>lers  was  known,  or 
ought  to  have  been  known,  to  the  defendant. 
The  complaint  charged  the  defendant  with 
negligence  In  this:  That  the  defendant  had 
omitted  to  perform  the  duty  which  it,  as 
master,  owed  to  Its  employes  to  furnish 
proper  appliances  and  to  keep  them  In  re- 
pair. It  was  undisputed  that  the  fltat  part 
o>f  this  doty  had  been  porformed.  The  coop- 
lens  wvre  free  from  defects  when  originally 
placed  In  the  cans.  It  Is  claimed,  however, 
that  they  had  became  unfit  for  use  by  wear. 
It  Is  not  claimed  that  the  defendant,  or  any 
of'  its  agents,  servants,  or  employes,  had 
knowledge  of  the  unsafe  condition  of  the 
couplers.  With  respect  to  the  master's  duty 
to  keep  appliances  In  repair  for  the  use  of 
bis  employes  the  rule:  la.  that  the  master 
must  use  ordloajry  care  (saeb  care  as  a 
prudent  man  would  ordinarily  exercise),  and 
such  diligence,  in  the  way  of  Inspection,  to 
detect  the  need  Of  repairs,  as  reasonable 
pmdence  ordinarily  requires,  in  view  of  the 
circumstances  attending  the  nse  of  the  ap- 
pliances In  qnestion.  Rev.  Codes  1899,  | 
4007;  Cameron  v.  By.  Co.,  8  N.  D.  124,  77 
N.  W.  1016;  Deppe  v.  By.  Co.,  86  Iowa,  52; 
Anderson  v.  By.  Co.,  107  Mich.  B91,  65  N. 
W.  585;  Park  Hotel  Co.  v.  Lockbart,  59  Ark- 
465,  28  S.  W.  23;  Carruthers  v.  By.  Co.,  55 
Kan.  600,  40  Pac.  915;  Tuck  v.  By.  Ca  (Ala.) 
12  South.  168;  Moon  v.  By.  Co.,  46  Minn. 
106,  48  N.  W.  679,  24  An.  St  Rep.  IM; 
Smith  V.  By.  Co,  42  Wis.  620.  This  duty 
cannot  be  delegated  so  as  to  relieve  the  maa- 
ter  (rom  personal  responsibility  for  Its  due 
performance.  Hough  v.  By.  Co.,  100  U.  S. 
213,  25  I>.  Ed.  612;  Northern  Pacific  a  & 
C«.  V.  Herbert,  110  U.  S.  642,  0  Supt  Ct  590, 
29  L.  Ed.  756;  Union  Paciflc  By.  Co.  T.  Sny- 
der, 152  U.  S.  684,  14  Snp.  Ct  756*  88  L.  Ed. 
697.  Applying  these  rules  to  this  case,  even 
if  we  assume  tbat  the  conpdiers  parted  by  rea- 
son of  wear,  we  find  no  evidence  sufficient  t» 
warrant  the  condnsion  tbat  the  defendant 
had  omitted  its  duty  with  respect  to  repair. 
It  follows,  from  the  rules  we  have  stated, 
that  a  master  Is  not  liable  for  his  emidoyS's 
Injury,  caused  by  the  appliance  becoming  oat 
of  repair,  when  the  defect  is  unknown  to  the 
■laster,  unless  It  is  shown  that  the  defect 
angbt  to  have  been  discovered  and  remedied 


If  the  master  bad  performed  his  duty  to 
exercise  reasonable  prudence  and  ortfnary 
care  to  detect  and  remedy  sncb  defect  The 
mere  fact  that  as  injury  Is  caused  by  defec- 
tive appliances  does  not  prove  negligence  un- 
less the.  defect  ls>of'such  a  nature  that  rea- 
sonable prudence  and  ordtnaiy  care  oagbt  to 
have  discovered  tt  In  this  case  there  is  no 
direct  evidence  9»  to  the  extent  of  the  wear 
except  that  of  the  conductor.  Alttioagli  bJs 
testimony  tends  to  negative-  the  fact  the 
plaintlfr  BOtight  to  have  tlw  Jury  Infer  from 
etrcnmstaatlal  and  opinion  evidence  not  only 
that  the  wear  was  sufficient  to  permit  tbe 
oonplers  to  Otp  apart  l>ut  also  to  go  f  nrtlter, 
and  from  the  first  Inference  draw  the  fnc- 
tiier  conclusion  tkat  tbe  wear  was  of  sncii 
extent  that  the  tef endaat  ongtat  to  have  dis- 
covered and  remedied  It.  Sncfa  attenuated 
Inferences  cannot  taJce  t&e  place  of  evldenoe. 
The  evidence  la  eqnally  unsatlafactory  as 
t»  the-  cause  of  the  parting  of  the  coiipler». 
It  would  serve'  no  aseful  purpose  to  discuss 
it  In  detail.  SufBoa  It  to  say  that  after 
eliminating  the  objeetionable-  ophtlon  evi- 
dence, there  is  net  suffioient  evidence  from 
which  It  can  be  determined  which  of  the 
three  possible  canses  bcooght  about  the  ac- 
cident. It  was  not  necessary  for  tbe  plaintiff 
to  exclude  the  poasUtiUty  of  the  nonnegUaent 
causes,  bnt  it  was.  incumbent  on  him  to  fur- 
nish proof,  direct  or  ciscunstaatlal,  sufficient 
to  reasonably  Justlltr  the  ooaduslon  tbat 
there  was  a  greater  probability  that  defective 
couplers  caused  the  accldsnt  than  that  either 
of  the  other  two  possible  causes  produced 
the  result.  Cameron  v.  By.  Co.,  8  N.  D.  124, 
77  N.  W.  1016;  Whitney  v.  Clifford,  57  Wla. 
156,  14  N.  W.  927;  Shearmaa  &  Redfleld  on 
Negligence,  H  57,  58;  Wason  v.  West  (Me.) 
S  AU.  911. 

The  order  denying  the-  motion  for  a  new 
trial  is  reveGsed,.  aaul  a  new  trial  ordered. 
AU  concur. 


SMITH  V.  VAN  BURBN  COUNTT. 
(Supreme  Court  of  Iowa.     Oct  27,  1904.) 

COUWTIM— PUBLIC     PaiRTXB— COKPEITSATIOIt — 

KIQHT  TO  BBOOVga— O01TPIWOWB  PBBCXD- 

KHT — BTATXm. 

1.  Code,  I  441,  reqoircB  tiM  superviacra  of 
each  county  to  select  newspapers  in  the  county 
to  publish  its  proceedings,  and  fixes  the  com- 
pensation therefor.  The  statnte  also  provides 
a  method  for  determinina  a  oonteat  between 
rival  applicanta,  ajad  requiias  that  nedther  pub- 
lisher to  tbe  contest  shall  receive  pay  for  pub- 
lishing such  proceedings  until  libal  disposition 
of  the  case.  In  a  sait  against  a  connty  for  com- 
pensation for  such  sorrioeS'  It  appeared  tliat 
Elaiatiff  had  received  tlie-  appoiabneat  from  tbe 
Dard  aXter  a  contest  from  which  an  appeal  was 
taken,  resulting  in  a  fibal  determination  that 
plaintiff  was  not  entit)ed>  to  the  appointracDt  as 
against  bis  competitor,  who  was  declared  legally 
entitled  to  the  appointment  Pendinc  the  liti- 
gation plaintiff  rendered  the  setvicea  for  which 
compensation  was  songht.  Beid,  that  plaintiff 
wns  not  entitled  to  reoovar  on  a  mere  showing 
tbat  b«  rendered  services,  hut  moat  also  slun* 
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tltat  he  was  dalr  and  lawfully  selected,  to-  ea« 
title  Ura  to  relief. 

ZThat  plaintiffa  BucceBsfuI  competitor  was 
Meated  in  an  action  to  recover  for  the  services 
performed  by  plaintiff  would  not  alter  the  case, 
Bor  render  a  denial  o<  relief  to  both  inoonriatent 

Appeal   from  District  Conrt,  Van  Buren 
CooLty,    M.  A.  Roberts,  Judge. 
The  opinion  states  the  case.    Affirmed. 

Wherry  &  Walker,  for  appellant  K.  U 
McGoid  and  Starr  &  CaJhoan,  for  appellee. 

WBAVKB,  J.  At  the  Januai7,  1890)  Be»> 
lion  of  the  board  of  aapervlsors  of  the  de- 
teodant  coontr  tli«  plaintiff,  as  the  publistt- 
er  of  a  newspaper  knqwn  as  the  State  Line 
Democrat,  and  oniS  B.  H.  Rockwell,  as  pub< 
Usher  of  another  newspaper  known  as  the 
Faimlngtoa  Herald,  appUed  to  have  their 
respeetlTe  papexa  selected  as  the  county  of- 
Brilal  paper  for  thfr  ensulni;  year,  as  provided 
in  Code,  {  441.  A  contest  arising,  the  board 
gave  its  decision  In  favw  of  the  plain- 
tlS,  from  which  decision  Rockwell  appeal- 
ed to  the  district  court,  by  which  tribunal 
the  decision  of  the  board  of  supervisors  was 
affirmed.  Thereafter  Rockwell  appealed  to 
this  court,  where  the  Judgment  below  waa 
reversed.  Smith  t.  Rockwell,  113  lo^a,  41^ 
83  N.  W.  682.  On  retrial  in  the  district 
conrt  Jndgm^t  was.  finally  rendered  in  fa- 
vor of  Rockwell.  The  petition  In  the  present 
case  all%ea  that  during  the  year  1889,  after 
the  appeal  bad  been  taken  by  Rockwell  In 
the  new8pai>er  contest,  and  before  Its  final 
determination  in  this  court,  plaintiff,  with 
the  knowledge  and  consent  and  under  the 
direction  of  the  board  of  supervisors,  pub- 
lished the  board's  proceedings,  and  did  other 
public  printing  to  the  amount,  at  statutory 
rates,  of  $38Sl27,  and  that  such  matters  were 
not  printed  or  published  in  the  Farmlngton 
Herald.  It  is  further  alleged  that  after  the 
ceutest  had  been  finally  adjudicated  in  favor 
of  Rockwell  the  latter  presented  to  the  board 
of  supervisors  a  claim  against  the  defendant 
for  the  amount  of  the  printing  done  by  the 
plaintiff,  but  the  board  rejected  the  claim, 
and  in  suit  brought  tn  the  district  conrt  it 
was  adjudged  that  said  Rockwell,  not  hav^ 
■nr  dene  the  printing,  conld  collect  no  pay 
tb«efbr.  In  November,  1001,  the  plaintiff 
presented  his  claim  for  the  printing  so  done 
by  him  to  the  board  of  supervisors,  which 
failed  to  take  any  action  thereon  until  April, 
iWS,  when  it  disallowed  and  reftised  to  pay 
the  daim.  The  plaintiff  alleges  that  he  did 
the  work  under  and  by  virtue  of  the  action 
of  the  board  of  snpervisors  in  selecting  the 
Democrat  as  the  connty  ioadal  paper  and 
before  the  reversal  of  sncb  order  by  the  Su- 
preme Ooort,  and  ttiat  said  paper  was  in 
(act  for  the  time  being  the  official  paper, 
and  tile  services  for  irtilefa  iwyment  is'  claim- 
ed were  jterformed  by  Uhn  with  the  knowl- 
edge by  the  board  of  supervlBors  of  all  the 
facts  In  the  pireiDlseB.  On  this  statement 
Judgment  is  demanded  against  the  county. 


To  this  petltloa  the  defendant  demurred: 
(1)  Because  the  claim  is  barred  by  the  stat- 
ute of  limitations;  (2)  becausey  when  the 
printing  was  done,  the  Democrat  was  not 
in  fact  the  official  paper  of  the  county;  (^ 
the  board  of  supervisors  bad  no  authority 
for  such  publication  In  the  Democrat,  or  ia 
uo^  other  than  the  official  paper  of  the 
county;  (4)  no  recovery  can  be  had  on  a 
quantum  meruit  where  the  board  is  without 
power  to  make  an  express  contra«t.  TMs 
demurrer  b^ng  sustained,  and  Judgment  ren- 
dered against  plaintlfl  for  costs,  he  appeals. 
If  the  appointment  or  selection  of  a  "coun- 
ty official  paper"  operates  as  the  appoint- 
ment or  seleetioB  of  its  publisher  to  an  office, 
and  his  right  to  perform  the  servloe  and  col- 
lect payment  therefor  depends  upon  his  right 
or  title  to  such  office,  then  the  question  here 
presented  is  clearly  governed  by  the  late 
case  of  Brown  v.  Tama  County,  122  Iowa, 
74S,  08  N.  W.  582,  and  the  earlier  case  of 
McCne  V.  WapeUo,  Bfi  Iowa,  698^  10  K.  W. 
248,  41  Am.  R^.  184,  to  which  precedents 
we  shall  hereinafter  call  more  particular 
attention.  It  Is  the  claim  of  appellee  that 
the  relation  between  the  defendant  county 
and  tbe  official  printer  is  that  of  employer 
and  employe  only,  and  that  an  appointment 
or  selection  under  the  provisions  of  C!ode,  | 
441,  is  not  an  appcdntment  to  office.  The 
courts  have  In  many  instances  defined  "pub- 
lic office"  with  sufilcient  elaboration  for  the 
purposes  of  the  particular  cases  under  con- 
sideration, but  in  few,  if  any,  has  any  at- 
tempt  been  made  to  formulate  a  definition 
so-  comprehensive  or  complete  as  to  be  uni- 
versally applicable.  Bee  authorltiee  cited  in 
28  Am.  &  Eng.  Bncy.  Law,  322.  In  its 
strictest  and  narrowest  sense  it  is  said  to 
mean  a  duty  or  charge  or  trust  conferred 
by  public  authority  and  involving  the  «ier- 
clse  of  some  portion  at  the  severetgn  powers; 
but  it  bas  often  been  applied  to  positions  in 
the  public  service,  to  which  little,  if  any, 
of  this  exalted  power  has  been  Intrusted. 
See,  for  instance,  the  following:  A  public 
office  "Is  a  right  to  exercise  a  public  employ- 
ment and  to  take  the  fees  or  emoluments 
thereunto  belonging."  It  is  "the  right  and 
correspondeat  duty  to  execute  a  public  trust 
and  to  take  tbe  emoluments  belonging  to  it," 
It  la  "^a  pubUc  station  or  employmoit  by 
tbe  appointment  of  the  government,  and 
enarbracee  tbe  ideas  of  tenure,  duration,  emol- 
ument, and  duties."  Anderson's  Law  Dic- 
tionary; United  States  v.  Hartwell,  8  Wall. 
398,  18  L.  Bd.  830.  Bays  Danforth,  J.,  In 
Rowland  v.  Mayor,  88  N.  Y.  376:  "Whether 
we  look  into  the  dictionaries  of  our  language, 
the  terms  of  poUdes,  or  the  diction  of  com- 
mon life,  we  find  that  whoever  has  a  pub- 
lic charge  or  employment,  or  even  a  partic- 
ular employment  aHeetlng'  the  public,  Is 
saU  to  hold  an  o^ee^"  In  State  v.  Spauld- 
Ing,  102  Iowa,  630,  72  N.  W.  288,  the  vary- 
ing deflnitloiis  of  "public  office"  are  nutated 
by  Klnne,  J.,  and  among  others  there  ap- 
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proved  we  find  the  following:  "A  position 
created  by  the  Constitution,  or  by  direct  act 
of  tbe  Legislature,  or  by  a  board  of  com- 
missioners duly  authorized  so  to  do  in  a 
proper  case,  is  a  public  office."  Mr.  Free- 
man says  that  a  "better  definition  of  an  office 
is  tbat  it  Is  a  right  to  exercise  a  public  func- 
tion or  employment  and  take  the  fees  be- 
longing to  it"  Applying  the  rule  or  defini- 
tion thus  indicated,  we  think  that  if  the 
person  who  has  been  duly  selected  and  au- 
thorized to  do  the  official  county  printing  Is 
not  to  be  considered  an  officer,  his  position 
is  so  analogous  to  that  of  an  officer  that  the 
rules  which  have  been  approved  with  ref- 
erence to  the  conflicting  claims  of  officers 
de  facto  and  officers  de  Jure  and  their  re- 
spective claims  against  the  state,  county, 
or  other  municipality  may  properly  be  held 
applicable.  The  official  county  printer  holds 
no  contractual  relations  with  the  county. 
His  appointment  is  commanded  by  law,  and 
tbe  board  of  supervisors  have  no  discretion 
to  procure  the  woilc  done  by  any  other  per- 
son. Tbe  duration  of  his  appointment  or 
selection  is  fixed  by  the  statute,  as  also  Is 
tbe  compensation  he  is  entitled  to  receive  for 
his  services.  If  he  does  not  show  himself 
entitled  to  the  appointment  in  the  manner 
provided  by  the  statute,  the  board  Is  power* 
less  to  select  him.  As  the  ordinary  state  or 
county  officer  can  enforce  payment  to  him- 
self of  the  salary  or  emoluments  of  tbe  of- 
fice only  by  showing  good  title  to  such  office, 
so  he  who  claims  to  recover  for  services 
rendered  as  public  printer  must  show  that 
he  has  been  duly  and  lawfully  selected  or 
designated  for  that  purpose.  In  Brown  t. 
Tama  Co.,  supra,  and  McCue  v.  Wapello, 
supra,  we  have  had  occasion  to  consider  the 
question,  and  it  must  be  held  the  settled  rule 
in  this  state  tbat  one  holding  a  public  posi- 
tion pending  an  appeal  Involving  bis  title 
thereto  Is  an  Incumbent  de  facto,  and  while 
the  county  or  other  municipality  may,  dur- 
ing such  Incumbency,  safely  pay  him  the 
salary  or  emoluments  of  such  position,  he 
cannot,  at  least  after  the  appeal  has  been 
decided  against  him,  and  his  de  facto  In- 
cumbency has  ceased,  maintain  an  action 
to  recover  for  services  rendered  while  he 
was  in  possession.  Mere  possession  of  the 
position  and  performance  of  the  service  give 
him  no  right  to  enforce  recovery  unless  It 
also  appear  that  he  held  the  position  by  good 
title.  If  instead  of  the  provision  made  in 
Code,  i  441,  the  board  of  supervisors  had 
been  authorized  to  contract  with  any  printer 
of  its  selection,  or  to  exercise  any  discretion 
in  the  matter  of  selecting  the  person  to  do 
the  work  or  fixing  the  compensation  to  be 
paid,  there  might  be  plausible  ground  for 
tbe  claim  made  by  appellant  that,  the  serv- 
ice having  been  rendered  with  the  knowledge 
and  the  express  or  implied  direction  and  con- 
sent of  the  supervisors,  the  county  is  bound 
to  make  payment;    but  in  the  absence  of 


these  elements  we  see  no  room  to  apply  tbe 
ddctrlne  as  to  Implied  contracts.  Had  tlie 
board  of  supervisors  entered  Into  an  express 
contract  with  the  appellant  (or  any  other 
printer  than  the  one  duly  designated  as  pro- 
vided by  the  statute)  to  publish  the  board 
proceedings,  such  contract  would  have  been 
void,  as  being  clearly  In  excess  of  tbe  au- 
thority conferred  upon  such  txrard;  and, 
such  being  the  case,  we  cannot  conceive  bow 
its  silence  or  acquiescence  can  operate  to 
Impose  iq>on  the  county  a  liability  which  it 
bad  no  power  to  Impose  by  express  agree- 
ment See  Dillon's  Mun.  Corp.  (4th  Ed.)  | 
461,  note.  Appellant  argues  that  pending  tbe 
appeal,  and  while  the  State  Line  Democrat 
was  recognized  as  the  official  paper,  tbe 
publication  therein  of  official  notices  could 
not  be  held  invalid  simply  because  the  deci- 
sion upon  the  appeal  thereafter  determined 
that  another  newspaper  was  entitled  to  tbe 
position,  and  the  conclusion  is  sought  to  be 
drawn  from  this  admitted  proposition  that 
the  county  is  bound  to  pay  for  the  services 
rendered  prior  to  the  final  judgment  in  favor 
of  the  contestant  But  the  argument  is  fal- 
lacious. Because  the  acts  of  the  de  facto 
incumbent  may  be  entitled  to  full  faith  and 
credit  as  official  acts  which  are  binding  and 
conclusive  against  all  the  world.  It  by  no 
means  follows  that  he  may  recover  the  sal- 
ary or  emoluments  of  the  position.  Indict- 
ments signed  by  a  de  facto  county  attorney, 
notices  served  by  a  de  facto  sheriff,  convey- 
ances recorded  by  a  de  facto  recorder,  taxes 
collected  by  a  de  facto  treasurer,  judgments 
rendered  by  a  de  facto  justice  of  the  peace, 
court  proceedings  presided  over  by  a  de 
facto  JudgCi  are  rendered  neither  void  nor 
voidable  because  It  may  subsequently  be 
adjudged  that  snch  officer  holds  his  office 
by  a  defective  title,  and  Is  therefore  ousted 
In  favor  of  a  contestant;  and  in  each  In- 
stance the  person  so  ousted  Is  without  rem- 
edy to  recover  for  official  services  rendered 
during  his  Incumbency.  The  anthorittes 
bearing  upon  this  proposition  are  quite  fully 
reviewed  In  the  Brown  Case,  and  we  think 
that  the  rule  there  stated  is  accepted  and 
applied  by  the  courts  with  practical  una- 
nimity. Neither  can  we' agree  that  because 
Rockwell  was  denied  the  right  of  recovery 
the  appellant  must  therefore  be  held  entitled 
thereto.  Rockwell  was  properly  held  to  have 
,  no  claim  for  compensation,  because  he  never 
performed  the  service  for  which  alone  any 
compensation  is  provided.  Jayne  v.  Dror* 
baugh,  68  Iowa,  717,  17  N.  W.  488.  The  ap- 
pellant was  properly  denied  recovery,  be- 
cause the  right  to  enforce  compensation  de- 
pends upon  the  validity  of  his  title  to  the 
appointment  In  other  words,  to  be  entitled 
to  recover  from  the  county,  the  claimant 
must  be  able  to  show  both  title  to  the  posi- 
tion and  service  therein.  Rockwell  could 
make  the  showing  of  title,  but  not  of  serv- 
ice,  while  the  appellant   could   make   the 
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•shoving  of  service,  bat  not  of  title,  and 
there  Is  therefore  no  Inconsistency  In  deny- 
ing relief  to  both. 

There  Is  another  phase  of  the  case  to 
which  reference  should  be  made.  The  stat- 
ute to  which  reference  has  been  made  (Code, 
I  441),  and  In  which  provision  Is  found  for 
the  settlement  of  a  contest  over  the  selec- 
tion of  an  official  county  newspaper,  con- 
tains the  following  clause:  "Neither  pub- 
Usher  to  the  contest  shall  receive  pay  for 
publishing  such  proceedings  until  the  case 
is  finally  disposed  of."  This  provision  would 
be  rendered  meaningless  if,  after  the  contest 
is  finally  adjudicated,  the  unsuccessful-  par- 
ty conld  then  proceed  to  collect  the  emolu- 
■ments  of  the  position  which  accrued  while 
be  was  in  possession.  The  payment  would 
seem  to  be  suspended  pending  the  contest 
for  the  express  purpose  of  determining 
whether  the  Incumbent  has  any  title  to  the 
appointment 

There  was  no  error  In  the  proceedings  in 
ttie  trial  court,  and  the  judgment  is  affirmed. 


STATE  V.  BBBB. 
(Supreme  Ckiurt  of  Iowa.     'Oct.  27,  1904.) 

RAPE— COUFLAINT    BT    FBOSECUTBIX— BES    OES- 
T.S— INTEBCOUBSE   WITH   OTHBBS. 

1.  On  a  prosecution  for  rape,  evidence  tliat 
prosecutrix  made  complaint  is  admissible,  as  af- 
fecting her  credibility. 

2.  Though  the  complaint  made  by  one  alleged 
to  have  been  raped  was  delayed,  it  is  admissible, 
defendant  being  entitled  to  show  the  time  and 
circumstances  thereof,  and  the  state  why  it  was 
not  made  sooner. 

3.  A  statement,  made  by  prosecutrix  In  a  rape 
case  four  months  after  the  alleged  assault,  and 
not  voluntarily,  but  in  response  to  a  demand  for 
explanation  of  her  condition.  Is  not  a  complaint, 
bnt  a  mere  explanation. 

4.  Statements  of  defendant,  made  at  the  time 
of  hu  intercourse  with  prosecutrix,  relative  to 
his  intercourse  with  another,  are  admissible  as 
rea  gestae. 

5.  On  a  prosecution  for  rape,  it  appearing  tliat 
prosecutrix  was  pregnant,  defen4ant,  for  the 
purpose  only  of  counteracting  any  sympathy 
with  lier  by  reason  thereof  should  be  allowed  to 
show  intercourse  by  her  with  others,  from  which 
this  might  have  resulted. 

Appeal  from  District  Court,  Muscatine 
County;  A.  J.  Honse,  Judge. 

Prosecution  for  rape,  committed,  as  alleg- 
ed, upon  a  female  child  under  the  age  of  15 
years.  There  was  a  verdict  of  guilty  as 
eliarged,  and  Judgment  on  the  verdict  De- 
fendant appeals.    Reversed. 

Clymer  A.  Coldren  and  Jayne  &  Hoffman, 
for  appellant  Charles  W.  Mullan,  Atty. 
Gen.,  and  0.  .A.  Van  Vleck,  Asst  Atty.  Gen., 
for  the  State. 

BISHOP,  J.  The  prosecutrix,  being  called 
as  a  witness  for  the  state,  testified  that  she 
was  12  years  of  age  at  the  time  of  the  as- 
sault alleged:  that  the  crime  was  committed 
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about  September  1,  1901,  and  on  the  Bebb 
farm,  where  she  was  living  with  her  parents 
— the  latter  being  in  the  employ  of  the  fa- 
ther of  the  defendant  on  such  farm.  Among 
other  things,  the  prosecutrix  was  asked  if 
she  had  made  complaint  to  any  one  of  the 
assault  alleged  to  have  been  made  upon  her 
by  defendant  To  this  the  defendant  inter- 
posed the  general  objection  that  the  evi- 
dence sought  to  be  elicited  was  incompetent 
and  Immaterial.  The  objection  was  overrul- 
ed, and,  we  think,  properly  so.  In  cases  of 
this  kind,  evidence  that  subsequent  to  the 
commission  of  the  alleged  offense  complaint 
thereof  was  in  fact  made,  while  trenching 
upon  general  rules,  has  been  held  generally 
to  be  admissible.  It  is  not  considered  that 
the  fact  of  complaint  forms  a  part  of  the  res 
gestae;  on  the  contrary,  the  exception  is  al- 
lowed upon  the  theory  that  proof  of  the  fact 
is  proper  to  be  considered  as  affecting  the 
credibility  of  the  prosecutrix  as  a  witness; 
on  the  one  hand  tending  to  corroboration 
when  the  fact  of  complaint  is  made  to  ap- 
pear, and  on  the  other  hand  to  the  discredit 
of  her  evidence  in  the  event  no  complaint  is 
shown  to  have  been  made.  State  v.  Wolf, 
118  Iowa,  664,  92  N.  W.  678;  State  v.  Peter- 
son, 110  Iowa,  647,  82  N.  W.  329;  State  v. 
Mulkem,  85  Me.  106,  26  Atl.  1017;  State  v. 
Niles,  47  Vt  82. 

2.  Counsel  argue,  however,  that  the  com- 
plaint said  to  have  been  made  was  too  re- 
mote, and  for  that  reason  was  not  entitled 
to  any  consideration.  Conceding  that  de- 
fendant Is  in  position  to  present  the  question 
in  view  of  the  record,  the  argument  is  not 
sound.  We  do  not  say  that  a  complaint  may 
not  be  so  long  delayed  as  to  rob  It  of  all 
force,  and  hence  warrant  a  refusal  to  re- 
ceive it  in  evidence.  But  that  delay  is  fatal 
to  the  admissibility  of  the  evidence  Is  not 
true  of  necessity.  Ordinarily,  the  fact  of  de- 
lay goes  to  the  weight  of  the  evidence  only, 
and  is,  therefore,  a  subject  of  consideration 
for  the  jury.  Consideration,  for  a  moment 
of  the  reason  for  the  exception,  will  serve  to 
make  the  point  clear.  The  law  takes  note 
that  within  common  experience,  when  an 
outrage  of  the  character  here  in  question  has 
been  committed,  the  instincts  and  emotions 
of  womanly  nature  will  prompt  an  outcry 
against  the  wrong  committed  and  the  perpe- 
trator thereof,  not  only  as  an  expression  of 
grief.  Indignation,  or  resentment,  but  as 
calling  for  sympathy  and  assistance.  Fur- 
ther, the  law  recognizes  that  in  some  instan- 
ces it  is  possible  that  through  timidity  or  fear 
a  wronged  woman  may  fail  to  make  prompt 
disclosure.  The  law  indulges,  therefore,  in 
the  generous  supposition  that  in  the  ordinary 
course  of  things  a  woman  thus  wronged  will 
complain  thereof  as  soon  as  opportunity  of- 
fers, or  at  least  when  no  longer  controlled 
by  conditions  of  restraint  In  character,  as 
above  referred  to.  State  v.  Cross,  12  Iowa, 
66,  79  Am.  Dec.  519;  Stevens  v.  People,  1.5S 
IlL  121,  41  N.  B.  856;  Parker  v.  State,  67  Md- 
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329,  10  AtL  218,  1  Am.  St  Rep.  387.  Accord- 
ingly the  oiieratloii  of  tbe  exception  has  been 
extended  bo  far  as  to  permit  the  introduction 
in  evidence  by  tbe  state  of  the  fact  tliat  a 
comiUaint  in  cliaracter  as  indicated  has  been 
made;  in  otlier  words,  and  to  be  exact,  ttuit, 
inspired  by  confidence  in  friends  or  otliers 
believed  by  her  to  be  capable  of  sympathy 
and  assistance,  the  woman  had  been  prompt- 
ed by  bet  emotions,  or  her  sense  of  wrong 
and  Indignation,  to  malce  revelation  of  the 
fact  of  the  outrage  committed  upon  her,  and 
that,  all  circumstances  considered,  this  was 
done  within  a  reasonable  time.  The  defend- 
ant may  point  out,  therefore,  the  time  when 
and  the  circumstances  under  which  the  same 
was  made  as  affecting  the  value  thereof  for 
corroborative  purposes.  On  the  other  band, 
the  st&te  may  introduce  evidence  to  show 
why  the  complaint  was  not  sooner  made. 
State  V.  Tomllnson,  11  Iowa,  401;  State  v. 
Cross,  12  Iowa,  66,  79  Am.  Dec.  519;  State 
V.  Snider,  119  Iowa,  15,  91  N.  W.  762. 

3.  No  motion  was  made  to  strike  out  the 
evidence  introduced  In  proof  of  complaint; 
but,  after  Instructing  the  Jury  as  to  the  ne- 
cessity for  corroboration  of  the  evidence  of 
the  prosecutrix  respecting  the  matter  of  the 
assault  alleged,  the  court  proceeded  to  say, 
in  .effect,  that  If  complaint  was  made  as  tes- 
tified to  by  prosecutrix  and  her  aunt,  and  in 
tlie  Ugbt  of  circumstances  shown  such  com- 
plaint was  made  within  a  reasonable  time, 
the  fact  of  such  complaint  might  be  consid- 
ered by  the  Jury  as  evidence  tending  to  cor- 
roboration. Exception  vfaa  taken  to  the  in- 
struction thus  given,  and  we  think  it  involves 
error.  The  court  evidently  regarded  the  evi- 
dence, if  believed  by  the  Jury,  to  be  suffi- 
cient to  make  ont  a  case  of  complaint,  and 
It  is  In  this  view  that  we  disagree  with  the 
learned  trial  court  It  is  important  that  we 
set  out  the  testimony  upon  the  subject  thus 
Inquired  about  in  full.  In  answer  to  the  In- 
terrogatory propounded  to  her,  the  prosecu- 
trix said:  "I  told  my  aunt.  Battle  Gelatt 
C3iristmas  evening,  while  coming  from 
town."  On  cross-examination  she  testified: 
"I  told  no  one  until  Christmas  eve.  When 
my  aunt  asked  me,  I  told  her.  Did  not  tell 
b^  of  my  own  free  will.  •  •  •  The  Mon- 
day before  Christmas  met  him  [def^idant] 
on  the  road.  I  was  then  UvU^  •  •  • 
seven  or  eight  miles  from  Bebb's.  He  asked 
me  if  I  bad  been  unwell  since  the  time  he 
was  with  me,  and  I  said  'No,'  and  he  asked 
me  if  mamma  knew  it,  and  I  said,  'Yes.' 
*  *  *  My  mother  knew  I  hadn't  been  un- 
well. I  told  her  before  we  left  Bebb's.  Made 
110  complaint  to  her  about  Tom  Bebb.  She 
did  not  ask  me.  •  *  *  Never  complained 
to  anybody  that  I  was  In  the  family  way  be- 
fore I  told  my  aunt"  Mrs.  Gelatt,  when  sub- 
sequently called  as  a  witness  for  the  state, 
testified  without  objection  that  the  prose- 
cutrix came  to  live  with  her  in  November, 
1901,  and,  further:  "She  made  complaint  to 
me  about  Citristmas  Eve.    She  did  not  com- 


plain to  W0  voluntarily."  Such  is  the  testi- 
mony in  fulL  Now,  by  the  expression,  "to 
make  complaint,"  as  used  in  connection  witb 
cases  of  tlds  character,  is  meant  nothing 
more  than  to  make  disclosure  of  the  pain, 
grieti  indignation,  mortification,  or  resent- 
ment directly  occasioned  by  the  outrage. 
Clearly  enough,  it  -does  not  Include  a  com- 
plaint in  the  technical  sense  of  an  accusatioD 
intended  to  be  made  the  basis  of  proceedings 
designed  to  punish  the  offender.  Applied  t4 
such,  the  reason  and  spirit  of  the  exception 
is  wholly  wanting.  It  is  equally  apparent 
that  a  statement  made  by  the  testatrix  long 
after  the  alleged  assault,  not  voluntary  in 
character,  but,  on  the  contrary,  cesponslve 
merely  to  the  demands  of  relatives  or  friends 
for  information  respecting  her  condition — ^foi 
instance,  as  to  pregnancy — and  as  to  the  au- 
thor of  such  condition,  is  not  within  the  spir- 
it and  therefore  not  within  the  meaning,  of 
the  expression  as  used.  The  fscts  disclosed 
by  the  record  before  us  are  such  as  to  make 
It  clear  to  our  minds  that  in  the  restricted 
legal  sense  contemplated  by  the  exception  no 
complaint  was  made  by  the  prosecutrix.  It 
will  be  observed  that  nothing  was  said  be- 
tween her  and  her  mother,  save  as  to  the 
matter  of  her  failure  to  menstruate  properly.- 
The  statement  made  to  her  aunt  four  months 
after  the  occurrence  of  the  assault  was  not 
a  voluntary  one,  and  it  must  be  manifest 
that  it  was  made  in  response  to  a  demand  for 
explanation  as  to  her  condition  reapectiug  her 
failure  to  menstraate  and  pregnancy.  It  was 
an  explanation,  therefore,  and  not  a  com- 
plaint any  more  than  was  her  statement 
made  to  the  grand  Jury  upon  which  the  in- 
dictment against  the  defendant  was  predi- 
cated. It  follows  not  only  that  the  Instruc- 
tion sbotild  not  have  been  given,  but  the  Jury 
should  have  been  told  to  disregard  the  evi- 
dence introduced  upon  the  subject 

4.  As  the  case  must  be  remanded  for  a  new 
trial,  we  think  it  proper  to  notice  two  other 
matters  of  complaint  Insisted  upon  by  de- 
fendant Complaint  is  made  of  the  admi.s- 
slon  of  the  testimony  of  prosecutrix  as  to 
something  said  to  her -by  defendant  at  the 
time  of  the  commission  of  the  alleged  crime; 
with  reference  to  his  liaving  had  illicit  rela- 
tions with  another  woman.  But  It  appears, 
that  8Dch  statements  of  defieodant  if  Tuade, 
were  at  the  very  time  of  tlie  commiaaion  of 
the  crime,  and  they  were  clearly  admlaaible 
as  a  part  of  the  res  gestae.  They  were  a 
part  of  the  very  transaction  in  qoestlon,  and 
the  testimony  was  properly  admitted.  On 
cross-examination  of  the  prosecutrix  the  at- 
torney for  the  defendant  repeatedly  asked 
her  at  different  stages  whether  she  bad  not 
had  sexual  Intercourse  witb  other  men  than 
the  defendant  prior  to  the  acts-of  the  defend- 
ant The  court  ruled  out  these  questions  on 
the  ground  that  it  was  immaterial,  with  ref- 
erence to  defendant's  liability,  whetlier  pros- 
ecutrix had  previously  had  connection  with 
other  men  or  hot  ajid  this  ruling  was  sound 
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on  general  princlplm.  Rat  It  la  now  argued 
that,  inasmiicb  aa  it  was  appai-eut  to  tbe  Ju- 
ry, aod  fully  conceded  on  both  sides,  tbat 
proaecntrtx  waa  pFegaant  at  the  time  of  tbe 
trial,  defendant  should  have  been  allowed  to 
show  that  ttils  conditlrai  may  hare  been  the 
rrsnlt  of  inteiuoanie  with  other  aien  than  the 
defendant,  for  tbe  pmpoae  of  counteracting 
any  sympathy  with  the  proaecutrtt  which 
might  have  beeo  aroused  by  reason  of  her 
(.'onditlon.  In  tills  view,  and  Umitsd  to  such 
purpose,  we  thiulc  the  evidence  dffered  was 
proper,  and  -an  answer  to  the  question  aboold 
bare  been  allowed. 

For  the  reaaoas  pointed  ovt  la  the  third 
subdlrlslpn  of  this  opiaiton,  the  Judgment 
must  be  reversed,  and  the  'Caae  remanded  for 
a  new  trial. 

Reveraed. 


STATE  T.  EGBBBT.    , 
(Supreme  Oonrt  of  Iowa.     Oct.  27,  1904.) 

lAPE— ASSAULT  WITU  IMTCHT— DBaLA&ATIOKB 
— COBHOBOBATION— DIBBCTINO  VaEDICT— CON- 
VICTION OF  SBIPIX  ASSAtn^T. 

1.  DcclaratioBS  of  prosecutrix,  made  irheii  de- 
fendant was  broaght  before  her,  that  he  was  her 
ailsailant.  are  not  admissible. 

'i.  Evidence  that  defendant  was  seen  preceding 
prospcntrix  on  a  highway  soath  of  a  town  short- 
ly before  the  aaaault,  and  was  afterwards  seen 
entering  the  town  oomiag  from  the  soath,  la  not 
sufficient  to  constitute  the  corroboration  of 
prosecutrix  required  by  Code,  {  5488,  for  con- 
viction of  assault  with  intent  to  commit  rape, 
where  proseontHx  meiely  ttatified  that  defend- 
ant was  her  assailant,  and  was  first  seen  sitting 
nt  the  side  of  a  highway  onto  which  she  turned 
from  that  on  which  defendant  was  seen. 

3.  While  complaints  of  prosecutrix  soon  after 
tbe  assault,  aim  her  eonditi«n,  may  mnstitnte 
corroboration  of  her  testimony  that  a  crime  was 
committed,  they  cannot  constitute  a  corrobora- 
tion of  her  testhnony  that  defendant  committed 
the  assault,  aeoesaary  for  a  conviction  for  as- 
»iult  with  iotcnt  to  oatnmit  rape. 

4.  In  the  absence  of  corroborating  evidence  on 
a  prosectrtion  for  assaatt  wftb  Intent  to  commit 
rape,  a  verdict  (riwuld,  an  defendant's  aiotioii, 
be  dipected  for  hte. 

5.  Thongh  there  is  JMt  the  corroboration  nec- 
essary for  a  conviction  for  assault  with  intent 
to  commit  xape,  there  may  be  a  -conviction  of 
n.stanlt  and  battary,  ar'8sa«alt'<*  conimSt 'great 
bodily  injuQr. 

Appeal  fnm  Blstiitet  OMirt,  Mamwe  Ootm- 
ty;  C.  W.  ¥<eiBnIlMan,  Jndge. 

Defeadant  ina  f««id  ignllty  ander  an  ta- 
dletMent  «baqglng  lilm  •«!&  aisaanlt  with  la- 
tent to  eoaamlt  tape,  and  aentaneed  to  taa- 
prisoniaeiit  la  the  penttcartlaiy  ifor  «ix  yean, 
trota  wUoli  aeatacMe  he-aopeate.    Bei»enea. 

M.  E.  Kendall,  lor  trppellant.  Otias.  W. 
MaTlan,  Atty.  'Gen*.,  anod  lotwrenee  Se  QriS, 
Aflst  Atty.  -G«n.,  for  t!he  State. 


McCLAIN,  J.  MIn  >0KUaine  teadod  to 
show  that  on  Satovday,  the  lUh  day  of  Oc- 
tober, 1902,  at  Aout  half  v^M  10  o'doolc 
In  tbe  forenooo,  tiie  vioseoKtlng  witnesa,  IS 
yean  of  ave,  startod  fiMin  the  town  of  Mel- 
roae  for  her  boaR,  which  was  ahout  2>^  miles 
from  town  •aoutti  laad  «aat.    She  prooeeded 


■quth  along  a  highway  about  110  rods,  and 
then  turned  east  along  another  highway,  and 
had  gone  about  Ho  rods,  when  she  was  as- 
saulted by  a  man  who,  whon  she  firat  saw 
him,  was  altttng  under  a  tree.  There  Is  no 
.questloo  as  to  the  brutal  nature  of.  the  as- 
sault the  sole  controversy  before  tbe  Jury 
being  as  to  the  Identity  of  the  defendant  with 
the  person  who  committed  the  crime. 

1.  Immediately  after  prosecutrix  escaped 
from  her  assailant  she  went  to  the  nearest 
hoBse,  and  made  complaint,  and  gave  a 'de- 
scription of  the  man  who  bad  assaulted  her. 
The  next  day  (Sunday)  proeecnting  witaass 
was  at  the  house  of  one  Robinson  in  tlie 
town  of  Melrose,  in  tbe  afternoon,  when  the 
sheriff,  who,  as  she  knew,  had.  with  othera, 
been  engaged  In  tbe  search  for  the  perann 
who  had  committed  tbe  assault,  came  to 
Bobinson's  with  the  defendant,  and  she  was 
allowed  to  testify  that  she  then  recognized 
the  defendant  as  the  man  who  committed 
the  aoaanlt,  and  declared  to  others  that  she 
>o  reoegnlzed  him.  Coonsel  for  defendant 
complain  of  the  action  of  tbe  court  In  over- 
rullng  defendant's  objection  to  the  testimony 
of  the  witnesses  who  were  present  aa  to 
what  the  piosecutiiig  witness  said  on  that 
occasiea.  In  this  nUlng  we  think  tliere 
was  manifest  error.  The  words  or  conduct 
of  the  defendant  when  confronted  by  the 
prooecntrix  and  accused  by  her  might  be 
abown  by  the  state  for  the  purpose  of  es- 
tabliahing  an  admission  by  htioa  of  his  guilt 
State  T.  Dennis,  119  Iowa,  688,  692,  M  N. 
W.  236.  Bat  we  know  of  no  authority  for 
admitting  proof  of  the  declaration  of  the 
proaecutlDg  witness  not  constituting  a  part 
ef  tbe  res  gestse  with  reference  to  the  identi- 
ty of  the  defendant  with  the  person  commit- 
ting tbe  crime.  Certainly  it  is  not  com- 
petent to  Uius  build  np  a  ease  against  de- 
fendant by  proving  declarations  of  the  prose- 
cuting witness  with  reference  to  his  identity. 
Hopt  T.  Utah.  110  U.  S.  574,  4  Sup.  Gt  202, 
28  L.  Ed.  262;  Beddlck  ▼.  State,  SS  Tez. 
Or.  B.  463,  84  S.  W.  274,  60  Am.  St  Bep. 
IM.  Of  course,  the  fact  of  complaint  by 
imweontrtz  may  be  shown,  and  ao  doubt  as 
a  witness  she  may  testify  tbat  she  recog- 
nized the  d^endant  as  the  person  who  com- 
mitted the  crime,  bat  what  she  aald  is  not 
In  itself  competent  evidence  on  the  qaeuUcn 
of  identity. 

2.  At  tlie  close  of  the  evidence  for  the  state 
'dfifeaalaat  demnrred  to  tbe  evldeice  dfTered 
on  the  groiiad  that  there  was  a  total  ateeace 
«f  testiffiony,  otlier  than  that  of  tbe  prose- 
eotrix,  teodbig  to  eoimect  the  defendant  with 
the  commission  of  the  oSeaee,  and  iflds  de- 
murrer was  overruled.  In  this,  we  think, 
there  was  error.  It  is  provided  in  Code,  I 
£488,  that:  "The  defendant  In  a  proaecu- 
tlon  for  ^  *  •  assault  wttta  Intent  to 
commit  rape  •  •  •  cannot  be  convicted 
-upon  tbe  testimony  of  tbe  person  injured  un- 
less she  be  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  tta* 
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commlssioa  of  tbe  offense."  It  Is  well  set- 
tled tbat  tbe  corroborating  evidence  must  be 
otber  tban  the  evidence  of  the  prosecutrix, 
and  must  tend  to  single  out  the  defendant, 
and  indentlfy  bim  as  the  person  who  com- 
mitted, the  crime.  State  v.  Camagy,  106 
Iowa,  483.  76  N.  W.  805;  State  v.  McGinn, 
109  Iowa,  641,  80  N.  W.  1068;  State  v. 
Fountain,  110  Iowa,  16,  81  N.  W.  162.  Aside 
from  the  testimony  and  declarations  of  tbe 
prosecuting  witness,  tbe  only  evidence  relied 
u^n  by  the  state  to  connect  the  defendant 
with  the  commission  of  tbe  crime  was  the 
testimony  of  witnesses  who  said  tbat  at  the 
time  the  prosecutrix  passed  south  along  the 
highway,  just  prior  to  tbe  assault,  they  saw 
the  defendant  passing  along  tbe  highway 
right  ahead  of  her;  and  other  testimony  to 
tbe  effect  that  about  half  past  11  o'clock  on 
the  forenoon  of  tbe  day  on  which  the  assault 
was  committed  defendant  was  seen  in  the 
town  of  Melrose,  coming  from  the  south. 
No  witness  save  the  prosecutrix  testifies  to 
ttaving  seen  defendant  in  the  Immediate 
neighborhood  where  the  assault  was  commit- 
ted, nor.  Indeed,  to  have  seen  anything  of 
blm  between  the  time  he  was  going  south 
and  the  time  about  an  hour  later,  when  he 
was  In  Melrose,  coming  from  the  south.  It 
is  proper  to  say,  also,  that  tbe  prosecuting 
witness  testtded  tbat  she  did  not  see  the  de- 
fendant or  any  otber  person  going  south 
along  tbe  highway  in  front  of  her  before 
the  assault,  and  that  the  witnesses  who  tes- 
tified that  they  saw  defendant  on  the  high- 
way, either  going  south  or  returning  north, 
were  very  Indefinite  as  to  their  recollections 
in  the  matter.  But,  conceding  that  there  was 
some  evidence  that  defendant  was  seen  pre- 
ceding tbe  prosecutrix,  and  subsequently  en- 
tering the  town  from  the  south,  we  think 
that  this  was  not  sufficient  to  constitute  tbe 
corroboration  required  by  statute.  Tbe  crimes 
of  rape  and  assault  with  Intent  to  com- 
mit rape,  as  has  often  been  said,  are  easily 
charged  and  difficult  to  disprove.  The  just 
indignation  felt  by  all  right-thinking  persons 
when  a  bestial  assault  has  been  made  upon 
a  girl  predisposes  jurors  to  accept  as  suffi- 
cient any  evidence  which,  to  their  minds, 
tends  to  connect  the  accused  with  tbe  com- 
mission of  the  crime.  It  was  with  the  very 
purpose  of  protecting  those  who  might  be  ac- 
cused of  such  crimes  from  conviction  without 
satisfactory  evidence  of  guilt  that  tbe  statu- 
tory provision  was  enacted,  and  it  is  our  duty 
to  apply  the  statute  without  hesitation,  and 
give  to  It  its  reasonable  interpretation,  re- 
gardless of  the  effect  wtilch  may  result  from 
Its  application  in  any  particular  case. 

Counsel  for  the  state  have  urged  upon  us 
a  consideration  of  tbe  cases  of  State  v. 
Fountain,  110  Iowa.  15.  81  N.  W.  162,  and 
State  V.  Peterson,  110  Iowa,  647,  82  N.  W. 
329,  and  other  cases  in  which  language  is 
used  with  reference  to  corroboration  in  such 
cases  which,  as  they  claim,  would  justi- 
fy the  jury  in   considering  the  complaints 


made  by  the  prosecuting  witness,  the  con- 
dition of  her  underclothing,  and  her  de- 
scription of  the  defendant,  as  sufficient  in 
this  case  to  constitute  the  corrolwration  re- 
quired by  tbe  statute.  But  counsel  have 
entirely  misconceived  the  meaning  of  tbe 
language  used  by  the  court  In  tbe  cases  re- 
ferred to.  The  complaints  of  prosecutrix, 
soon  after  tbe  commission  of  the  crime,  and 
the  condition  of  her  body  and  clothing,  may 
constitute  corroboration  of  her  testimony 
ttiat  a  crime  has  been  committed,  but  they 
cannot  possibly  constitute  the  corroborating 
evidence  required  by  the  statutory  provi- 
sion above  referred  to.  Certainly  the  decla- 
rations of  prosecutrix  identifying  the  de- 
fendant as  the  person  who  committed  the 
crime  can  have  no  greater  weight  than  tbe 
testimony  of  prosecutrix  under  oath  to  tbe 
same  effect;  but  by  the  statutory  provision 
tbe  testimony  of  prosecutrix  alone  is  insutfi- 
cient  to  justify  a  conviction.  As  we  un- 
derstand'the  instructions  given,  they  are  to 
tbe  effect  that  declarations  of  the  prosecu- 
trix, made  after  the  assault,  and  tending  to 
identify  the  defendant  as  the  person  who 
committed  the  crime,  would  not  in  them- 
selves constitute  sufficient  corroboration: 
and,  if  the  instructions  are  to  be  so  inter- 
preted, then  the  verdict  lacks  support  in 
evidence  tending  to  corroborate  tbe  prose- 
cutrix In  connecting  the  defendant  with  the 
crime,  and  is  also  contrary  to  the  instruc- 
tions. But  it  Is  sufficient  to  say  on  this 
point  that,  in  the  absence  of  any  such  cor- 
roborating evidence,  the  court  should,  on 
defendant's  motion,  have  directed  a  verdict 
in  his  favor. 

3.  Tbe  defendant  asked  the  court  to  in- 
struct tbat  proof  of  the  presence  of  defend- 
ant in  the  vicinity  where  the  assault  was 
committed,  if  It  was  committed,  at  about 
tbe  time  of  tbe  commission  thereof,  and  bis 
opportunity,  by  reason  of  such  proximity,  to 
assault  the  prosecutrix,  would  not  of  Itself 
be  corroborative  evidence  tending  to  connect 
the  defendant  with  the  commission  of  the 
offense;  but  the  court  refused  to  give  this 
Instruction,  and  gave  none  as  to  the  effect  of 
evidence  of  mere  opportunity.  The  Instruc- 
tion asked  may  perhaps  have  gone  too  far, 
for  we  can  well  imagine  circumstances  un- 
der which  proof  that  the  defendant  was  seen 
in  the  Immediate  vicinity  of  tbe  commission 
of  the  crime  at  a  time  very  near  to  tbat  at 
which  the  crime  was  committed  might  tend 
to  identify  him  as  the  person  who  committed 
It.  But  under  some  circumstances  it  has 
properly  been  held  in  cases  of  this  character 
that  opportunity  alone  Is  not  of  itself  such 
corroborating  evidence  tending  to  connect  the 
defendant  with  the  commission  of  the  offense 
as  the  statute  requires.  State  v.  Wheeler,  116 
Iowa,  212,  88  N.W.  078,  03  Am.  St  Rep.  236: 
State  V.  Chapman,  88  Iowa,  254,  65  N.  W.  4S». 
In  view  of  tbe  nature  of  the  evidence  as  al- 
ready detailed,  we  think  some  instruction  on 
tbe  subject  would  have  been  propw. 


Digitized  by  VjOOQIC 


lova) 


MBTEBS  T.  CIiEABMAN. 


193 


4.  Complaint  Is  niade  tliat  the  court  failed 
to  Instruct  the  jury  with  reference  to  assault 
and  battery  and  assault  with  intent  to  Inflict 
a  great  bodily  injury  as  Included  crimes.  The 
jury  were  instructed  that,  if  they  found  de- 
fendant pursued  prosecutrix,  and  caught  her, 
and  threw  her  down,  they  would  be  justified 
in  finding  that  he  committed  an  assault  But 
the  indictment  charged  the  act  to  have  been 
committed  "with  force  and  violence,"  and  the 
evidence  tended  to  show  violence  such  as  to 
constitute  a  battery,  and,  indeed,  such  as 
might  have  evidenced  an  intent  to  commit 
great  bodily  injury,  and  the  jury  should  have 
been  instructed  as  to  these  possible  Included 
crimes.  State  v.  Wolf,  112  Iowa,  458,  84  N. 
W.  536;  State  v.  Trusty,  122  Iowa.  82,  97  N. 
W.  &89;  State  t.  Hutchinson,  95  Iowa,  566, 
64  N.  W.  610;  State  v.  Kyne,  86  Iowa,  616, 
53  N.  W.  420.  It  will  not  do  to  say  that,  if 
the  Jury  found  the  defendant  guil^  of  any 
crime,  they  must  have  found  him  guilty  of 
assault  with  intent  to  commit  rape,  Inasmuch 
as  the  prosecutrix  was  under  the  age  of  con- 
sent;  for  they  might,  under  the  evidence, 
have  found  sufficient  basis  for  a  conviction  of 
assault  and  battery,  or  assault  to  inflict  great 
bodily  injury,  from  the  testimony  of  prose- 
cutrix alone,  although  there  was  not  the  cor- 
roboration required  for  a  conviction  of  as- 
sault with  intent  to  commit  rape. 

For  the  errors  pointed  out,  the  conviction 
must  be  set  aside,  and  the  case  remanded  for 
«  new  trial.    Reversed. 


8TATB  ▼.  JONBS. 

(Snprane  Oonrt  of  Iowa.     Oct  27,  1904.) 

On  petition  for  rehearing.    Overruled. 
For  prior  report,  see  99  N.  W.  179. 

PBR  CURIAM.  As  the  fourth  paragraph 
ct  the  opinion  seems  to  have  been  misunder- 
stood, the  second  sentence  thereof,  begin- 
ning with  "It  was  sought,"  la  eliminated 
therefrom,  and  in  lien  thereof  the  following 
Is  substituted:  "To  lay  the  foundation  for 
impeachment  he  was  asked  on  cross-exam- 
ination whether  he  had  not  said  to  his  son 
Albert  In  substance,  that  he  had  testified 
to  nothing  against  the  defendant  before  the 
grand  Jury.  To  this  an  objection  was  sus- 
tained." With  this  change  the  opinion  here- 
tofore filed  Is  adhered  to,  and  the  petition 
for  rehearing  overruled. 


STATE  V.  GAIiLAUGHBR. 

(Supreme  Court  of  Iowa.     Oct  27,  1904.) 

cxnnnAi.   afpsai.— ihtebukdiats   obdkb. 

1.  Where  a  conviction  was  reversed  and  re- 

mandeil,  and  a  motion  in  arrest  was  sustained, 

and  motion  for  a  judgment  of  acquittal  was 

1 L  Sm  Crtamnal  Law,  vet  U,  Cent.  Die.  H  tut. 
tUL 


101  N.W.— 13 


overruled,  an  appeal  therefrom  is  from  an  in- 
termediate order,  wbldi  must  be  dismissed,  un- 
der Code,  {  544a 

Appeal  from  District  Court,  Johnson  Coun- 
ty. 

Holbert  &  Holbert  for  appellant  Charles 
W.  Muilan,  Atty  Oen.,  and  Lawrence  Oe 
OrafT,  Asst  Atty.  Oen.,  for  the  State. 

PBR  CURIAM.  This  case  has  heretofore 
been  before  this  court  on  the  defendant's  ap- 
peal from  a  judgment  against  her.  98  N.  W. 
906.  It  was  reversed  and  remanded,  where- 
upon she  filed  in  the  District  Court  a  motion 
in  arrest  of  judgment  and  for  a  judgment  of 
acquittal,  notwithstanding  the  verdict  and 
Judgment  In  the  District  Court  upon  the  for- 
mer trial.  The  motion  in  arrest  was  sus- 
tained, and  the  motion  for  a  judgment  of  ac- 
quittal was  overruled,  and  the  charge  against 
her  was  resubmitted  to  the  grand  Jury  for 
further  investigation.  Prom  this  ruling  the 
defendant  appeals,  and  the  case  comes  to  us 
upon  a  short  transcript  showing  only  the 
matters  above  referred  to.  It  is  evident 
from  the  record  that  this  is  an  appeal  from 
an  Intermediate  o^der,  and  not  from  a  final 
Judgment  and,  such  being  the  case,  the  ap- 
peal must  be  dismissed.  Code,  f  5448;  State 
V.  Sweerengen,  48  Iowa,  836. 

Dismissed. 


MBXBRS  T.  CliBARMAN  et  al. 
(Supreme  Court  of  Iowa.     Oct  27,  1904.) 

AS8AUI.T— HABEAS     COBPtJS— FINDING — CON- 

OLUSIVENESS— APPEAL — STATUTES— 

CONSTBCCTIOW. 

1.  On  appeal  by  the  state  from  an  order  dis- 
charging on  habeas  corpus  an  accused  charged 
with  assault  on  his  wife  with  intent  to  in- 
flict great  bodily  harm,  it  ap:)eared  that  the 
accused  and  his  wife,  who  bad  not  lived  togeth- 
er for  some  time,  were  on  their  way  to  the 
mayor's  office  to  adjust  their  difficulties,  and 
that  when  she  was  some  steps  behind,  accused 
turned  and  struck  her.     Shortly  afterwards  he 

Eointed  a  revolver  at  her,  with  the  remark  that 
e  would  fill  her  so  full  of  holes  that  daylight 
would  shine  through  her.  He  did  not  shoot,  and 
there  was  no  showing  that  the  revolver  was 
loaded.  Held,  that  the  issue  presented  to  the 
court  was  whether  the  accused,  in  aiming  bis 
revolver  at  his  wife,  intended  to  inflict  great 
bodily,  barm,  or  some  more  serious  offense,  or 
did  it  merely  with  the  purpose  of  frightening 
her,  and,  as  the  record  was  such  as  to  leave  ei- 
ther inference  open,  a  finding  that  there  was  no 
good  reason  for  believing  an  indictable  offense 
ad  been  committed  is  conclusive. 

2.  Code,  S  5237,  providing  that  if  it  appear  on 
a  preliminary  examination  before  a  magistrate 
that  a  public  offense  has  been  committed,  the 
magistrate  may  direct  a  prosecution  for  an  of- 
fense triable  only  by  information,  has  no  appli- 
cation to  habeas  corpus  proceedings. 

3.  Under  Code,  S  4453,  providing  that,  al- 
though the  commitment  of  the  plaintiff  in  habeas 
corpus  may  have  been  irregular,  if  the  court  or 
judge  is  satisfied  from  the  evidence  that  he 
ought  to  be  held  to  bail  or  committed  either 
for  the  offense  charged  or  any  other,  the  order 
may  be  made  accordingly,  the  ((uestion  whether 
the  court  possessed  the  power  in  a  particular 
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case  to  direct  the  prosecution  of  plaintiff  In  a 
justice  court  is  not  reviewable  on  appeal,  aa,  at 
most,  such  a  course  was  discretionary. 

Appeal  from  District  Court,  Jobnson  Coun- 
ty; O.  A.  Byin^on,  Judge. 

The  plaintiff  was  arrested  on  preliminary 
information  charging  him  with  having  as- 
saulted his  wife,  Anna  Meyers,  with  intent  to 
inflict  great  bodily  harm.  On  bearing,  he 
was  iMund  over  to  the  grand  Jury,  and  exe- 
cuted a  bond  for  his  appearance.  Thereafter 
the  surety  on  the  Iwnd  delivered  him  to  the 
sheriff,  and  he  then  sued  out  a  writ  of  habeas 
corpus.  On  the  return  made,  a  hearing  was 
bad,  and  an  order  of  discharge  entered.  The 
state  appeals.    Affirmed. 

Baldwin  &  Fairchild,  for  appellants  Hol- 
bert  &  Holbert,  for  appellee. 

liADD,  J.  It  appeared  from  the  evidence 
that  the  accused  and  his  wife,  who  bad  not 
lived  together  for  some  time,  were  on  the  way 
to  the  mayor's  office  with  the  view  of  adjust- 
ing their  difficulties.  She  was  some  steps  be- 
hind, and,  without  warning,  he  turned  and 
struck  her  on  the  face  and  neck.  Shortly 
afterwards  he  pointed  a  revolver  at  her,  with 
the  remark  that  he  would  fill  her  so  full  of 
boles  that  daylight  would  shine  through  ber. 
He  did  not  shoot,  and  there  was  no  other 
showing  as  to  whether  the  revolver  was  load- 
ed. The  blow  was  not  severe  enough  to 
amount  to  more  than  a  battery;  and  pointing 
the  gun,  as  it  put  ber  in  fear,  was  at  least  an 
assault  State  t.  Sbepard,  10  Iowa,  126.  His 
words,  if  alone  considered,  were  no  more  than 
a  threat,  evidently  Intended,  with  the  point- 
ing of  the  revolver,  to  produce  fright  Had 
he  designed  to  Injure  her  by  shooting,  there 
was  nothing  to  prevent  him  from  doing  so. 
From  the  fact  that  he  did  not,  even  under  the 
clrcnmstances  disclosed,  the  Judge  might  have 
inferred  that  such  was  not  his  purpose.  Da- 
vis V.  State,  25  Fla.  272,  6  South.  803.  To 
convict  one  of  a  higher  grade  of  crime,  as 
assault  with  intent  to  commit  great  bodily 
harm  or  some  felony,  there  must  be  at  least 
some  adaptation,  real  or  apparent,  of  the  act 
done  and  the  means  used  to  accomplish  tbe 
alleged  purpose.  State  v.  Malcolm,  8  Iowa, 
413;  Lynn  v.  State  (Tex.  Cr.  R.)  23  S.  W. 
689;  Mullen  t.  State,  45  Ala.  43,  6  Am.  Rep. 
691;  Kunkle  v.  State,  32  Ind.  220.  See  note 
to  State  V.  Swalls,  C5  Am.  Dec.  772.  It  is  not 
necessarily  to  be  inferred  from  the  pointing 
of  the  revolver,  with  what  was  said,  that  it 
was  loaded,  or  that  he  intended  to  discbarge 
it  for  it  could  have  served  the  purpose  of 
|)roducing  fright  quite  as  well  if  not  loaded. 
State  V.  Napper,  6  Nev.  113.  On  the  other 
hand,  as  the  accused  bad  struck  Ills  wife  a 
blow  Immediately  before  pointing  the  revol- 
ver at  her,  and  accompanied  this  last  act 
with  the  threat  quoted,  he  is  not  in  a  situa- 
tion to  couiplain  if  from  these  facts  it  should 
have  been  found  that  he  Intended  to  do  pre- 
cisely what  he  threatened,  and  that  the  revol- 
ver was  in  a  condition  essential  to  enable 


him  to  d*  what  be  said  he  would.  I^ynn  ▼. 
State,  supra.  In  other  words,  his  act,  accom- 
panied by  the  threat,  was  in  the  nature  of  an 
assertion  that  the  revolver  was  loaded,  and, 
without  other  evidence,  was  sufficient  to  jus- 
tify a  finding  to  that  effect  If  it  was  other- 
wise, tbe  onus  was  on,  the  accused  to  intro- 
duce proof  of  the  fact,  as  the  evidence  was 
peculiarly  within  his  control.  Crow  v.  State, 
41  Tex.  468;  Keefe  v.  State,  19  Arte.  192; 
Beach  v.  Hancock,  27  N.  H.  223,  68  Am.  Dec. 
373;  Richels  v.  State,  1  Sneed  (Tenn.)  606; 
Burton  v.  State,  3  Tex.  Cr.  B.  408,  80  Ana. 
Rep.  146.  In  State  v.  Herron,  12  Mont  230. 
29  Pac.  819,  33  Am.  St  Rep.  576,  the  court, 
after  reviewing  the  authorities,  concludes  the 
better  opinion  is  that  "if  a  firearm  is  the  al- 
leged deadly  weapon — a  weapon  the  only  or- 
dinary use  of  which  is  by  its  being  loaded — 
if  it  be  pointed  at  tbe  complainant  in  a 
threatening  manner,  if  defendant  make 
threats  to  shoot,  if  the  circumstances  are  such 
as  would  exist  if  one  were  using  a  loaded 
gun — in  short  that  if  all  the  elements  of  the 
offense  be  made  out,  as  required  by  the  crim- 
inal laws  and  procedure,  except  the  direct, 
we  may  say  visual,  proof  that  tbe  weapon  is 
loaded — under  these  circumstances  a  direc- 
tion to  the  jury  to  acquit  is  error;  and  the 
fact  that  the  gun  was  unloaded,  if  such  be  the 
fact,  is  a  matter  of  defense."  See,  contra. 
State  V.  Napper,  6  Nev.  118.  The  case  differs 
from  those  in  which  there  was  a  conditionat 
threat,  and  in  which  the  contingency  did  not 
occur,  and  there  was  no  actual  Intent  to  ex- 
ecute the  threat  See  Halrston  v.  State.  54 
Miss.  688,  28  Am.  Rep.  892.  To  Justify  any- 
thing more  than  a  finding  that  an  assault  has 
been  committed,  the  intent  must  l>e  actual, 
not  contingent,  and  such  that,  had  it  not  been 
changed  or  interrupted,  effect  would  have 
been  given  to  it  Tbe  issue  presented  to  the 
court,  then,  was  whether  the  accused,  in  aim- 
ing his  revolver  at  his  wife,  intended  to  in- 
flict great  l)odily  harm,  or  some  more  serious 
offense,  or  did  this  merely  with  the  purpose 
of  frightening  ber.  The  record,  as  said,  was 
such  as  to  leave  either  Inference  open,  and, 
as  tbe  hearing  on  habeas  corpus  is  by  ordi- 
nary proceedings,  we  are  not  at  liberty  to  in- 
terfere with  tbe  conclusion  reached.  Drumb 
V.  Keen,  47  Iowa,  435;  Ex  rel.  Shaw  v.  Nacht- 
wey, 43  Iowa,  653;  Bonnett  v.  Bonnett  61 
Iowa,  199,  16  N.  W.  91,  47  Am.  Rep.  810: 
Kultn  V.  Breen,  101  Iowa,  605,  70  N.  W.  722. 
As  the  court  found  there  was  not  good  reason 
for  believing  an  indictable  offense  had  been 
committed,  there  was  no  error  in  entering  the 
order  of  discharge. 

Appellants  insist  that  prosecution  for  leaser 
offenses  before  a  Justice  of  the  peace  should 
have  been  directed,  and  rely  on  section  5237  of 
the  Code.  That  has  reference  to  bearings  on 
preliminary  information,  and  not  to  habeas 
corpus  proceedings.  Section  4453  authorizes 
the  court  or  Judge  in  a  proceeding  like  this  to 
bold  the  accused  to  bail,  but  not  for  offenses 
triable  in  justice  court    Whether  tbe  court 
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possessed  the  power  to  direct  the  prosecution 
of  the  petitioner  In  Justice  court  need  not 
be  considered.  At  the  most,  such  a  course 
was  discretionary,  and  will  seldom,' If  ever, 
be  essential  In  order  to  secure  the  proper  ad- 
ministration of  Juirtlce. 
Affirmed. 


ABCHER  T.  JACOBS. 
(Snpreme  Court  of  Iowa.     Oct  27,  1904.) 

BKUAlnDKBB  — VKSTKD  BKUAINDEBS  —  COZnlR- 
GJENT  REUAINDEES  —  DXTEBMIKtNO  OHABAC- 
TEKISnCS  —  TIM!  OF  VESTING  —  BXTINQUIBH- 
mNT   or   RKMAJNDBB— MEaOBB. 

1.  A  remainder  limited  to  a  certain  person  on 
the  termination  of  a  life  estate  vests  at  the 
same  instant  and  by  the  same  p^ant  as  the  life 
estate,  and,  althoagh  the  remainderman  cannot 
enter  ui>on  the  possession,  use,  or  enjoyment  of 
the  property  until  the  termination  of  the  life 
estate,  yet  the  fee,  less  the  life  estate,  is  in 
him,  and  will  descend  to  his  heirs  If  he  dies 
before  coming  into  possession,  or,  as  an  estate 
of  inheritance,  may  be  aliened  by  him,  or  sub- 
jected to  the  claims  of  his  creditors. 

2.  A  remainder  is  contingent  where  the  right 
of  the  remainderman  to  succeed  to  the  posses- 
sion and  enjoyment  of  the  estate  depends  upon 
some  contingency  which  may  never  arise,  or 
where  the  person  who  ia  entitled  to  succeed  to 
the  possession  and  enjoyment  at  the  termination 
of  the  life  tenancy  is  not,  and  may  never  be, 
aacertained,  or  is  not  in  being.  In  general,  it 
la  the  present  capacity  of  taking  effect  in  pos- 
session, if  the  possession  becomes  vacant,  and 
not  the  certainty  that  the  possession  will  be- 
come vacant  before  the  estate  limited  in  re- 
mainder determines,  that  distinguishes  a  vested 
from  a  contingent  remainder. 

3.  Courts  will  hold  a  remainder  to  be  vested 
If  it  can  be  done  withont  manifest  violation 
of  the  intention  of  the  donor. 

4.  The  uncertainty  whether  a  remainderman 
will  outlive  the  life  tenancy  and  come  into  ac- 
tual possession  does  not  make  the  remainder 
contingent. 

5.  A  remainder  cannot  exist  withont  a  par- 
ticular estate  to  support  it.  and,  if  the  par- 
ticular estate  expires  before  the  remainderman 
is  qualified  to  take  possession,  the  remainder  ex- 
pires with  It. 

6.  Where  a  will  devised  one-fourth  of  testa- 
tor's estate  to  his  daughter  for  life,  and  upon 
her  death  the  same  to  go,  share  and  share  alike, 
to  her  children  or  grandchildren,  but,  if  she 
should  die  leaving  neither  children  nor  grand- 
children, then  to  testator's  son  or  his  children, 
the  daughter  upon  the  death  of  the  testator  took 
a  life  estate,  and  ber  children  then  in  being 
took  a  vested  remainder,  although  sui^h  remain- 
der was  subject  to  open  and  let  in  after-txim 
children,  and  although  there  was  no  certainty 
that  aucb  children  would  survive  their  mother 
or  leave  surviving  issue. 

7.  A  clause  in  a  will  devising  property  to 
testator's  grandchildren  upon  the  death  of  their 
mother  does  not  indicate  an  intention  to  post- 
pone the  vesting  of  the  remainder  to  the  date 
of  the  mother's  death,  instead  of  from  the  date 
of  testator's  death,  but  merely  refers  to  the 
time  when  the  remaindermen  shall  come  Into 
the  enjoyment  of  the  estate. 

8.  Where  a  remainder  limited  to  the  grand- 
diildren  of  testator  or  their  issue,  with  a  cross- 
remainder  to  testator's  son  and  his  issue,  is  de- 
feated by  the  death  of  all  the  remaindermen 
and  their  issue  prior  to  the  determination  of 
the  particular  estate,  the  title  to  the  land  re- 
verts to  the  heirs  of  testator. 

f  t.  IM  Hemaloders,  voL  41,  Cent.  Dig.  |  7. 


9.  The  union  of  the  life  estate,  the  vested  re- 
mainder, and  the  reversion  in  a  common  grantee 
merges  and  destroys  contingent  remainders  lim- 
ited to  persons  who  are  not,  and  ma^  never  be^ 
in  being,  and  such  contingent  remainders  con- 
stitute no  cloud  upon  or  defect  in  the  title. 

Appeal  from  District  Court,  Emmet  Coun- 
ty; A.  D.  Bailie,  Judge. 
The  opinion  states  the  case.    Reversed. 

Soper,  Allen  &  Alexander,  for  appellant 
M.  A.  Morllng,  for  appellee. 

WHAVER,  J.  This  appeal  Is  from  a  Judg- 
ment rendered  against  plaintiff  upon  demur- 
rer to  his  petition.  The  facts  disclosed  by 
said  pleading  may  be  stated  as  follows: 

Plaintiff,  claiming  to  be  the  owner  of  a 
160-acre  tract  of  land  situated  in  Emmet 
county,  Iowa,  entered  into  a  written  contract 
to  convey  the  same  in  fee  simple  to  the  de^ 
fendant  Thereafter,  In  alleged  pursuance 
of  said  contract,  plaintiff  offered  and  tender- 
ed to  the  defendant  his  warranty  deed  of 
the  land,  and  demanded  payment  of  the 
agreed  price;  but  defendant  refused  to  re- 
ceive or  accept  the  conveyance  or  to  pay  the 
agreed  price  on  the  ground  that  the  title 
thus  tendered  was  not  marketable,  and  there- 
upon this  suit  was  begun  to  enforce  a  spe- 
cific performance. 

The  plaintiff's  title  Is  derived  as  follows: 
In  the  year  1865  the  land  was  patented  by 
the  United  States  to  William  H.  English,  of 
the  state  of  Indiana,  and  the  title  remained 
in  him,  unincumbered,  until  his, death,  on 
February  7,  189fi.  He  left  a  will,  which  was 
duly  probated,  disposing  of  an  estate  of  over 
a  million  dollars,  much  of  which  was  In 
landed  property.  By  the  terms  of  his  will, 
after  providing  for  a  few  minor  legacies,  the 
residue  of  the  estate,  including  the  land  in 
controversy,  was  devised  to  his  descendants. 
He  left  -no  surviving  widow,  and  the  devisees 
hereinafter  named  constituted  all  his  sur- 
viving heirs  and  next  of  kin.  The  residuary 
devise  to  which  we  have  referred  Ib  In  the 
following  words: 

"(8)  All  the  rest  and  residue  of  my  estate, 
real,  personal  and  mixed  and  wherever  the 
same  may  be  situated  I  give  and  bequeath 
to  my  beloved  children  and  grandchildren  In 
the  proportion  followlhg,  that  Is  to  say: 

"To  my  son,  William  E.  English,  %  of  my 
said  estate. 

"To  my  grandson,  William  English  Wal- 
ling, ^  of  my  said  estate. 

"To  my  grandson,  WlUoughby  George 
Walling,  %  of  my  said  estate. 

"To  my  daughter,  Rosalinda  English  Wal- 
ling, mother  of  my  said  grandsons,  V^  of  my 
said  estate,  to  have  and  to  hold  the  same  for 
and  during  her  natural  life  with  the  right 
to  use  and  enjoy  the  accretions  thereof  and 
manage  said  estate  without  impairing  the 
principal  or  aggregate  value  of  the  snme, 
which  estate  at  her  death  I  will  and  devise 
shall  go  upon  her  death,  share  and  share 
alll^e  to  her  children,  or  If  there  be  gi-and- 
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children  to  them  shall  go  the  share  the  par- 
ent would  have  received,  If  living.  If  she 
should  die  leaving  neither  child  nor  grand- 
children, then  the  >4  of  my  estate  last  men- 
tioned, less  the  profits  and  accumulations  of 
the  same  which  my  daughter  may  have  used 
or  otherwise  disposed  of,  shall  go  to  my  son, 
William  E.  English,  or  If  be  be  dead  leaving 
child  or  children,  then  to  it  or  them. 

"The  %  of  my  estate  in  this  item  bequeath- 
ed directly  to  my  grandson,  William  English 
Walling,  and  the  %  of  my  estate  bequeathed 
to  vfj  grandson,  Wlllonghby  George  Walling, 
are  to  be  paid  to  my  said  grandsons,  with 
the  earnings  and  accretions  thereof,  as  they 
shall  each  arrive  at  the  age  of  21  years,  but 
each  shall  be  supported  and  educated  out  of 
the  same  before  that  time,  I  mean  that  their 
%  shall  be  paid  or  set  off  to  each. 

"(9)  In  the  event  of  the  death  without  Is- 
sue of  my  grandson,  William  English  Wal- 
ling, or  my  grandson,  Willoughby  George 
Walling,  before  receiving  the  bequest  made 
to  them  by  this  will  of  the  %  to  each  of  my 
estate,  the  share  such  grandson  would  have 
received,  had  he  lived,  shall  go  to  my  said 
daughter,  Rosalinda  English  Walling,  sub- 
ject to  the  same  conditions  as  the  bequest 
hereinbefore  made  to  ber.  But  if  either  of 
my  said  grandsons  shall  marry  and  die  be- 
fore receiving  the  bequest  of  %  of  my  estate 
leaving  child  or  children  by  such  marriage, 
then  such  child  or  children  shall  be  entitled 
to  the  share  the  parent  would  have  received, 
had  such  parent  lived.  ' 

"(10)  I  hereby  appoint  my  son,  William  E. 
English,  and  my  daughter,  Rosalinda  English 
Walling,  the  Ehcecutrlx  and  B:x:ecutor  of  this 
Will  and  request  that  no  bond  shall  be  re- 
quired of  them  above  the  amount  of  the  spe- 
cific money  bequest  made  herein  by  para- 
graphs No.  2,  3,  6  and  7." 

The  estate  has  been  fully  administered, 
and  the  executors  discharged.  After  the 
death  of  the  test"  tor,  the  devisees  mentioned 
in  the  will,  Willium  E.  English  and  Rosalinda 
E.  Walling,  acting  in  their  own  right,  and 
William  English  Walling  and  Willoughby 
George  Walling  (then  being  minors),  acting 
by  their  duly  appointed  guardian,  Willough- 
by Walling,  proceeded  to  make  a  partition 
of  the  devised  lauds  «mong  themselves  by 
mutual  deeds  of  conveyance,  with  the  intent 
and  purpose  of  enabling  them,  and  each  of 
them,  to  obtain  and  hold  in  severalty  the 
several  tracts  or  parcels  of  land  according 
to  the  allotment  agreed  upon.  In  this  parti- 
tion the  land  in  controversy  was  allotted  to 
William  E.  English,  and,  to  confirm  and  ef- 
fectuate said  allotment,  Rosalinda  E.  Walling 
and  her  husband,  together  with  Willoughby 
Walling,  as  guardian  of  the  two  minor  dev- 
isees, imited  in  a  deed  conveying  to  the  said 
William  E.  English  all  their  interest  In  said 
land.  The  deeds  by  which  ttils  partition 
was  accomplished  were  reported  to  the  cir- 
cuit court  of  Marlon  county,  Ind.,  where  the 
aaid  estate  was  being  settled,  and  by  which 


said  guardian  was  appointed,  and  were  by 
said  court  ordered  approved  and  confirmed. 
Thereafter,  and  after  the  said  William  Eng- 
lish Walling  and  Willoughby  (Seorge  Wal- 
ling had  arrived  at  their  majority,  they  each 
ratified  and  confirmed  said  partition  by  exe- 
cuting and  delivering  to  said  William  E. 
English  a  deed  conveying  and  releasing  to 
him  all  interest  held  or  owned  by  said  gran- 
tors in  or  to  said  land.  Later  William  E. 
English  sold  and  conveyed  said  land  by  war- 
ranty deed  to  the  plaintiff  lo  this  case.  Tak- 
ing this  recital  of  facts  as  admitted,  is  the 
title  thus  derived  good  and  marketable? 

1.  It  will  be  observed  from  the  foregoing 
showing  that  the  title  of  William  H.  English 
at  the  date  of  his  death  was  perfect,  and 
that  all  persons  In  being,  having  any  present 
or  contingent  Interest  of  any  kind  in  said 
land  under  his  will,  have  conveyed  the  same, 
either  mediately  or  immediately,  to  the  plain- 
tiff. It  follows,  therefore,  that  plaintiff's  ti- 
tle is  also  good,  unless  we  are  required  to 
hold  that  the  several  estates  devised  by  the 
testator  to  his  children  and  grandchildren 
specifically  named  in  the  will,  or  to  some  of 
them,  are  so  limited  or  restrained  that,  when 
all  are  combined  or  merged  by  proper  con- 
veyances in  a  common  grantee,  they  aggre- 
gate something  less  than  the  entire  fee.  It 
Is  the  contention  of  the  appellee  that  such 
defect  does  exist.  It  is  conceded,  as  we  un- 
derstand counsel,  that  by  the  will  of  Wil- 
liam H.  English,  and  by  the  deeds  from  Mrs. 
Walling  and  her  two  sons  to  William  E.  Eng- 
lish, and  from  William  E  English  to  plain- 
tiff, the  latter  obtained  a  good  title  to  a 
three-fourths  interest  In  the  land.  It  is 
urged,  however,  that,  as  to  the  one-fourth  in- 
terest in  which  a  life  estate  was  given  to 
Mrs.  Walling,  the  remainder  over  is  contin- 
gent and  uncertain,  and  it  cannot  be  ascer- 
tained unjJl  her  death  who  will  take  the 
same.  It  Is  said  that  such  remainder  is  sub- 
ject to  the  following  contingencies:  (1)  The 
life  tenant  may  bear  other  children  to  share 
in  the  inheritance;  (2)  her  children  may  die 
during  her  lifetime.  In  which  event  the  re- 
mainder will  pass  to  their  children,  if  any 
survive  the  life  tenant;  (3)  no  child  or  grand- 
child may  survive  her,  in  which  event  the 
remainder  will  pass  to  her  brother  William 
E.  English,  or,  if  he  be  dead,  then  to  his 
children,  or.  If  be  leave  no  children,  then  the 
title  will  revert  to  the  estate  of  William  H. 
English.  Assuming,  for  the  purposes  of  ar- 
gument, the  existence  of  these  remote  pos- 
sibilities, what  is  the  nature  of  the  remainder 
devised  to  the  sons  of  Mrs.  Walling? 

The  distinction  between  vested  and  con- 
tingent remainders  has  been  the  subject  of 
frequent  consideration  by  courts  and  text- 
writers  from  an  early  day  in  the  development 
of  the  common  law.  In  the  statement  of 
general  rules  and  definitions  there  Is  no 
great  diversity  of  opinion,  but  in  their  ap- 
plication to  cases  there  is  considerable  con- 
fusion.    We  will  here  make  no  attempt  to 
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collate,  contrast,  or  reconcile  inhannonlona 
declalons,  but  content  ourselTes  with  refer- 
ence to  some  of  the  authorities  on  which  we 
base  our  conclusions.  Thus  far  In  the  legre^l 
history  of  Iowa  the  courts  have  rarely  been 
called  niton  to  consider  the  more  intricate 
pbases  of  the  common  law  of  real  estate 
titles,  the  result  being  that  even  to  the  pro- 
fessional ear  the  technical  words  and  archaic 
expressions  with  which  the  literature  of  that 
law  abounds  are  suggestive  of  darkness  and 
mystery  rather  than  light.  Some  of  these 
difficulties  are  of  a  very  substantial  and  ob- 
darate  character,  but  In  other  respects  the 
meaning  and  effect  of  the  ancient  rules  and 
principles,  even  which  coached  In  the  for- 
mal and  ponderous  language  of  past  cen- 
turies, may  readily  be  ascertained.  Avoid- 
ing, so  far  as  x>oBslble,  mere  abstract  defi- 
nitions, It  may  be  said  if  A.,  being  the  own- 
er of  land,  gives  it  by  deed  or  will  to  B.  for 
life,  and  after  the  death  of  B.  to  C.  In  fee, 
the  estate  given  to  C.  Is  called  a  "remain- 
der," because  it  is  the  remnant  or  remainder 
of  the  estate  or  title  which  is  left  after  taking 
oat  the  lesser  estate  given  to  B.  The  same 
Is  true  where.  Instead  of  a  life  estate,  B.  is 
^ven  an  estate  for  years,  or  any  other  ter- 
minable estate  less  than  a  fee.  B.  is  ordi- 
narily spoken  of  as  the  "first  taker,"  becanse 
be  is  the  first  to  come  Into  the  possession  and 
enjoyment  of  the  land;  and  his  estate  la 
called  a  "particular  estate,"  because  It  Is 
but  a  part  of  the  general  estate  which  !■ 
finally  to  pass  to  or  culminate  in  C.  The 
case  here  given  illustrates  the  simplest  form 
of  creating  a  remainder.  Stated  In  brief. 
tbe  grantor  or  testator  creates  two  successive 
estates  In  the  land,  the  futnre  or  ultimate 
ownership  being  given  to  one,  bat  the  gift  is 
not  taken  effect  In  xtossesslon  or  enjoyment 
until  aftffl'  the  precedent  or  particular  estate 
has  terminated.  In  a  great  majority  of 
cases  Involving  the  law  of  remainders  the 
particular  estate  is  an  estate  for  life,  and  In 
tbls  opinion  we  shall  treat  It  as  typical.  In 
tbe  case  by  which  we  have  just  illustrated 
tbe  definition  of  "remainder,"  the  estate  Or 
Interest  of  G.  In  tbe  l&nd  is  not  suspended 
dtirlng  the  lifetime  of  B.,  bat  bis  remainder 
vests  at  the  same  Instant  and  by  the  same 
grant  as  does  tbe  life  estate  in  B.  In  legal 
effect,  the  fee  in  the  land  passes  directly 
from  A.  to  C,  subject  to  tbe  life  estate  of  B.; 
and  although  C.  cannot  enter  upon  the  pos- 
session, use,  or  enjoyment  of  the  property 
until  B.'s  estate  is  terminated,  yet  the  fee, 
less  the  life  estate,  Is  in  talm,  and  will  de- 
scend to  his  heirs  If  he  die  before  coming  In- 
to possession,  and,  as  an  estate  of  inherit- 
ance. It  may  be  aliened  by  him  or  subjected 
to  the  claims  of  his  creditors.  We  have  thus 
far  assumed  in  the  lllnstratlon  that  C,  the 
remainderman.  Is  a  person  In  being  at  the 
date  when  tbe  deed  or  will  creating  the  es- 
tates goes  Into  effect. .  An  element  of  some 
complication  Is  added  when  any  of  the  bene- 
fldarles  named  are  not  then  In  esse,  and  so 


far  as  that  feature  has  a  bearing  on  the  case 
before  us,  will  be  hereinafter  more  particu- 
larly referred  to.  The  remainder  is  said  to 
be  contingent  where  the  right  of  tbe  re- 
mainderman to  succeed  to  the  possession 
and  enjoyment  of  tbe  estate  depends  upon 
some  contingency  which  may  never  arise, 
or  where  the  person  who  shall  be  entitled  to 
succeed  to  such  possession  and  enjoyment  at 
tbe  termination  of  the  life  tenancy  Is  not 
and  may  never  be  ascertained,  or  Is  not  In 
being. 

According  to  Chancellor  Kent  (4  Comm. 
206),  a  contingent  remainder  is  one  which  is 
so  limited  by  the  terms  of  tbe  deed  or  will 
creating  it  "as  to  depend  on  an  event  or  con- 
4Itlon  which  is  dubious  and  uncertain,  and 
may  never  happen  or  be  performed,  or  not 
until  after  the  determination  of  the  partic- 
ular estate."  It  Is  not  the  uncertainty  of 
enjoyment  In  the  future,  but  the  uncertain- 
ty of  the  right  to  that  enjoyment,  which 
marks  the  difference  between  a  vested  and 
contingent  Interest.  For  Instance,  In  the 
illustrative  example  which  we  have  been 
using,  If  the  remainder.  Instead  of  being 
given  or  (to  use  the  language  of  the  books) 
"limited"  to  C,  had  been  limited  "to  the 
first  son  hereafter  bom  to  C,"  or  to  "C.  when 
he  shall  have  graduated  from  the  universi- 
ty," the  remainder  thus  created  would  be 
classed  as  contingent,  because  in  each  case 
the  contingency  upon  which  It  Is  to  take  ef- 
fect may  never  occur,  or  It  may  not  occur 
untl]  after  the  life  estate  has  terminated, 
and  In  either  event  the  remainder  is  extin- 
guished. In  other  words,  the  remainderman 
must  be  qualified  and  entitled  to  take  the 
possession  Immediately  upon  the  termina- 
tion of  tbe  life  tenancy,  or  he  can  never  take 
It  at  all.  Generally  speaking,  when  there  is 
a  person  In  being  who  would  have  an  imme- 
diate right  to  the  possession  of  the  lands, 
should  the  life  tenancy  now  terminate,  such 
person  has  a  vested  remainder.  If,  however, 
something  more  than  the  duration  of  the  life 
tenancy  stands  between  the  remainderman 
and  the  right  to  immediate  possession — if 
there  be  some  unperformed  or  unfulfilled 
contingency  which  would  prevent  his  taking 
possession,  were  the  life  tenancy  now  to  ter- 
minate— ^then  his  remainder  is  contingent. 
In  other  words,  "it  Is  the  present  capacity 
of  taking  effect  In  possession  If  the  posses- 
sion were  now  to  become  vacant,  and  not 
the  certainty  that  the  possession  will  be- 
come, vacant  before  the  estate  limited  in  re- 
mainder determines,  that  distinguishes  a 
vested  from  a  contingent  remainder."  Like 
all  other  attempts  to  reduce  the  law  upon 
any  subject  to  a  single  proposition,  this  state- 
ment is  probably  subject  to  some  seeming 
exceptions,  and  it  has  not  escaped  criticism 
at  the  hands  of  a  few  law  writers;  but  it 
has  the  support  of  most  distinguished  au- 
thority, and  Is  very  generally  adopted  by  the 
courts.  4  Kent's  Comm.  202;  2  Cooley's 
Blackstone,  164,  note;    1  Preston's  Ostates, 
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70;  1  Fearne'a  Remainders,  216;  2  Waab. 
Real  Prop.  1541;  2  Plngrey,  Real  Prop.  985; 
Anthracite  Bank  v.  Lees  (Pa.)  35  Atl.  197; 
Croxall  T.  Sherrerd.  S  Wall.  268,  18  L.  Ed. 
572;  Bruce  v.  Blsaell,  119  Ind.  530,  22  N.  B. 
4,  12  Am.  St  Rep.  436;  Brown  y.  Lawrence, 
3  Gush.  390;  Moore  t.  Llttel,  41  N.  Y.  72; 
Vandyke's  Adm'r  y.  Vanderpoors  Adm'r,  14 
N.  J.  Bq.  198;  Williamson  v.  Field's  Ez'rs, 
2  Sandf.  Ch.  658;  Schuyler  y.  Hanna,  28  Neb. 
601,  44  N.  W.  731,  11  L.  R.  A.  321;  Mer. 
Bank  y.  Ballard's  Assignee,  83  Ky.  481,  4 
Am.  St  Rep.  160;  Thaw  y.  Ritchie,  5  Mack- 
ey,  200;  Kumpe  y.  Coons,  63  Ala.  452;  Smith 
y.  West,  103  111.  332;  Cruger  y.  Hey  ward,  2 
Desaus.  (S.  C.)  94;  Dayis  y.  Lanlng,  85  Tex. 
39,  19  S.  W.  846,  18  L.  R.  A.  82,  34  Am.  St 
Rep.  784;  Ayery  y.  Eyerett,  110  N.  Y.  317, 
18  N.  K.  148.  It  Is  also  the  well-settled  doc- 
trine that  courts  always  hold  a  remainder 
to  be  yested  If  the  same  can  be  done  without 
manifest  ylolation  of  the  Intention  of  the 
donor.  1  Feame's  Rem.  I  200;  1  Kent's 
Comm.  203;  Dayidson  y.  Bates,  111  Ind. 
391.  12  N.  E.  687;  Straus  y.  Host,  67  Md.  466, 
10  Atl.  74;  Sager  y.  Galloway,  113  Pa.  600, 
6  Atl.  209;  Scott  y.  West  63  Wis.  520,  24 
N.  W.  161,  25  N.  W.  18;  Scofleld  v.  Olcott, 
120  HI.  362,  11  N.  E.  351.  The  uncertainty 
whether  the  remainderman  will  outliye  the 
life  tenancy  and  come  into  the  actual  pos- 
session does  not  make  the  remainder  contin- 
gent, for  that  Is  a  contingency  which  at- 
taches all  remainders  of  eyery  kind,  or,  at 
the  rule  Is  generally  stated.  It  Is  not  the  cer- 
tainty of  possession  and  enjoyment  which 
distlngnishee  a  yested  remainder,  but  it  is 
the  certainty  of  the  right  to  the  future  enjoy- 
ment if  the  remainderman  liyes  \mtll  the  life 
tenancy  terminates.  Lehndorf  y.  Cope,  122 
111.  317,  18  N.  E.  605;  Mer.  Bank  y.  Ballard's 
Assignee,  83  Ky.  481,  4  Am.  St  Rep.  160; 
Saxton  y.  Webber,  83  Wis.  617,  68  N.  W. 
906,  20  L.  R.  A.  509. 

As  already  intimated,  if  a  remainder  be 
contingent  and  the  contingent  event  does 
not  occur  until  after  the  expiration  of  the  life 
tenancy,  the  remainder  Is  extinguished,  be- 
cause it  is  an  invariable  principle  that  a  re- 
mainder cannot  exist  without  a  particular  es- 
tate to  support  It,  and,  if  the  particular  es- 
tate expires  before  the  remainderman  Is 
qualified  to  take  possession,  the  remaind» 
expires  with  it  In  this  connection  It  is  to 
be  further  noted  that  a  life  tenancy  may  be 
terminated  in  other  ways  than  by  the  death 
of  the  tenant  At  common  law  such  estate 
could  be  prematurely  terminated  by  an  at- 
tainder of  the  tenant  thus  working  a  for- 
feiture to  the  crown,  or  by  the  act  of  the  life 
tenant  himself  in  conveying  the  land  by 
feoffment  and  livery  of  seisin,  or  by  suffering 
a  fine  or  recovery,  or  by  surrender  of  the 
estate  to  the  immediate  remainderman  or 
reversioner,  or  by  merger  of  the  estate  in 
the  inheritance.  The  elimination  of  the  life 
estate  in  either  of  these  methods  had  pre- 
cisely the  same  effect  upon  the  interests  of  the 


remainderman  as  if  the  tenancy  had  been  de- 
termined by  the  death  of  the  tenant,  the 
holder  of  the  vested  remainder  acquired  the 
immediate  right  of  possession,  and  the  con- 
tingent remainders.  If  any,  were  forever  de- 
stroyed. Forfeiture  by  attainder  Is  not  recog- 
nized in  modem  Jurisprudence.  The  solemn 
farces  enacted  in  fictitious  suits  known  as 
"fines"  and  "recoveries"  have  been  practiced 
in  some  of  the  older  states  of  the  Union,  but 
are  now  quite  generally  abolished.  The 
transfer  of  tlHe  by  feoffment  and  livery  of 
seisin  has  given  way  to  the  more  simple 
methods  of  modern  conveyancing,  although 
Its  practice  lingered  in  some  of  our  states 
until  a  comparatively  late  day.  Redfwn  v. 
Mlddleton's  Ex'rs,  1  Rice  (S.  C.)  459.  But 
the  effect  of  a  surrender  of  the  life  estate, 
or  of  its  merger  into  the  inheritance,  seems 
to  remain  unimpaired,  except  in  those  Juris- 
dictions where  changes  have  been  Intro- 
duced by  statute. 

Bearing  these  rules  In  mind,  let  us  now 
return  to  the  will  of  William  H.  English, 
through  which  the  title  in  controversy  is 
traced.  After  giving  one-half  his  estate  to 
his  son,  William  E.,  and  one-eighth  each  to 
his  two  grandsons,  he  gives  the  remaining 
one-fourth  to  his  daughter,  the  mother  of 
said  grandsons,  for  life,  and  upon  her  death 
to  go  "share  and  share  alike  to  her  children, 
or  if  there  be  grandchildren  to  them  shall 
go  the  share  the  parent  would  have  receiv- 
ed, if  living.  If  she  should  die  leaving  nei- 
ther children  nor  grandchildren,  then  the  14 
of  my  estate  last  mentioned  •  •  *  ghall 
go  to  my  son,  William  £.  English,  or  if  he 
be  dead  leaving  child  or  children,  then  to  it 
or  them."  The  daughter  and  her  two  sons 
were  all  living  at  the  death  of  the  testator. 
Upon  his  decease  the  daughter  became  in- 
stantly clothed  with  the  life  estate  devised 
to  her,  and  at  the  same  instant  her  two  sons 
acquired  the  remainder.  The  interest  thus 
acquired  by  them  was  a  fixed  right  to  the 
future  possession  and  enjoyment  of  the  prop- 
erty in  fee.  No  other  right  or  contingency 
than  the  life  estate  of  their  mother  inter- 
posed between  them  and  such  possession,  and 
the  only  uncertainty  of  its  actual  enjoyment 
was  In  the  possibility  of  their  own  death  be- 
fore the  falling  in  of  the  life  estate.  In 
short,  they  had  at  all  times  the  "capacity  to 
take"  Immediately  and  unconditionally  up- 
on the  possession  becoming  vacant  by  the 
termination  by  death  or  otherwise  of  the  life 
tenancy,  and,  upon  the  principles  hereinbe- 
fore recited,  their  remainder  was  Tested. 
To  this  it  is  objected  that  the  remainder  pro- 
vided by  the  will  is  not  given  specifically 
or  by  name  to  the  two  sons,  but  to  Mrs.  Wat- 
ling's  children  as  a  class,  and  that  she  may 
yet  have  other  children  who  will  be  entitled 
to  share  In  the  remainder,  and  this  possibil- 
ity creates  an  essential  uncertainty  as  to  the 
persons  upon  whom  it  will  finally  fall  But 
a  remainder  over  to  a  class,  any  member  of 
which  is  In  being  at  the  time  the  will  goes 
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into  ^ect  la  qalte  generally  held  to  vest  at 
once  ui>on  the  death  of  the  testator,  notwith- 
standing the  possibility  of  after-bom  persona 
who  may  be  entitled  to  share  in  the  remain- 
der. Under  such  circumstances  the  remain- 
der Is  said  to  open  to  let  In  those  of  the 
class  who  come  Into  being  during  the  contin- 
uance of  the  particular  estate,  but  the  re- 
mainder la  none  the  less  vested  so  long  as 
there  is  any  of  the  class  In  esse,  for  such 
child  or  children  have  the  capacity  to  suc- 
ceed Immediately  and  unconditionally  to  the 
poaseaslon,  should  the  life  tenancy  determine. 
2  Wash.  Real  Prop.  «S  1538,  lB4fi;  1  Tiffany, 
Beal  Prop.  p.  291;  Tledeman,  Real  Prop. 
(Enl.  Bd.)  f  402;  WaddeU  v.  Waddell,  99  Mo. 
338,  12  S.  W.  849,  17  Am.  St  Rep.  576;  Doe 
V.  Considlne,  6  Wall.  468, 18  L.  EA.  869;  Amos 
V.  Amos,  117  Ind.  19,  19  N.  E.  539;  Dole  v. 
Keyes,  143  Masa.  237,  9  N.  E.  625;  Byrnes 
V.  StUweU,  108  N.  T.  453,  9  N.  B.  241,  67  Am. 
Rep.  700;  McArthur  v.  Scott,  113  V.  S.  380, 
5  Snp.  Ct  662,  28  L.  Ed.  1016;  Chew's  Ap- 
peal, 87  Pa.  28;  Scott  v.  West,  63  Wis.  678, 
24  N.  W.  161,  25  N.  W.  18;  Bowdltch  v.  An- 
drew. 8  Allen,  339;  Austin  v.  Bristol,  40 
Conn.  120,  16  Am.  Rep.  23. 

It  is  next  said  that  the  remainder  la  con- 
tingent becaflse  "there  is  no  certainty  that 
Wlllongbby  George  Walling  or  William  Eng- 
lish Walling — either  one  or  both — will  sur- 
vive their  mother.  There  is  no  certainty 
that  they  will  have  Issue,  or,  if  they  have  Is- 
sne,  that  such  issue  will  survive  Mrs.  Wal- 
ling." But  none  of  these  contingencies  af- 
fect the  vesting  of  the  remainder  in  the  sons, 
aa  the  only  representatives  in  being  of  the 
class  to  which  the  remainder  is  given.  It  is 
true,  the  will  is  open  to  such  construction 
that  the  remainder  vested  in  the  sons  of  Mrs. 
Walling  may  be  divested  by  their  death  pend- 
ing the  continuance  of  the  life  estate;  but 
as  will  be  noted  by  reference  to  cases  last 
above  dted,  and  many  others  to  the  same 
effect,  this  does  not  render  the  remainder 
contingent,  for  op  to  the  last  moment  of 
their  lives  their  capacity  to  take  the  posses- 
alon,  were  It  to  become  vacant,  is  unimpeach- 
able. Thaw  V.  Ritchie,  136  U.  S.  646,  10  Sup. 
Ct  1037,  34  L.  Ed.  531;  Dodd  v.  Winshlp,  144 
Masa.  464.  11  N.  E.  588;  Kan.  City  Land  Oo. 
v.  Hill,  87  Tenn.  589,  11  S.  W.  797,  5  L.  B.  A. 
46;  Penn  Ins.  Co.'a  Appeal,  109  Pa.  489,  1 
Atl.  83.  Aa  far  as  the  will  attempts  to  limit 
any  Interest  to  children  not  yet  in  being,  it 
is  uncertain  both  as  to  the  event  and  to  the 
tterson,  and  such  Interest  is  therefore  clear- 
ly contingent;  bnt,  as  far  as  it  limits  the  re- 
mainder to  persona  now  in  being,  and  ready 
to  take  If  the  possession  become  vacant  dur- 
ing their  lifetime,  it  la  vested.  2  Fearne, 
Rem.  t  ISO- 
It  is  next  said  that,  even  conceding  these 
general  doctrines,  yet  the  will  of  William 
H.  English  directs  that  the  estate  shall  go 
to  his  grandchildren  or  their  issue  "upon  the 
death"  of  his  daughter;  thereby  indicating 
lUa  purpose  and  intent  to  have  his  gift  of 


the  remainder  vest  from  that  date,  and  not 
from  the  date  of  his  own  death.  We  think 
this  construction  cannot  prevail.  The  will 
glvea  evidence  of  having  been  prepared  by  a 
person  of  experience,  and  the  testator  him- 
self must  have  been  a  man  of  intelligence 
and  business  sagacity.  Had  it  been  his  pur- 
pose to  suspend  the  vesting  of  the  remain- 
der until  his  daughter's  death,  it  is  very 
probable  he  would  have  said  so  in  unequivo- 
cal terms,  and  not  have  left  it  to  be  arrived 
at  aa  a  matter  of  inference.  Words  like 
those  under  consideration  and  others  of  sim- 
ilar import  are  of  common  use  in  wills,  and. 
save  in  a  few  exceptional  cases,  the  courts 
have  tmiformly  held  them  to  refer  to  the 
time  when  the  remainderman  shall  come  in- 
to the  enjoyment  of  the  estate,  and  not  to 
the  time  when  bis  interest  vests.  Such  la 
the  Interpretation  where  the  gift  of  the  re- 
mainder follows  the  words  "upon  the  death," 
or  "after  the  death/'  or  "at  the  death"  of 
the  life  tenant  or  other. equivalent  forms  of 
expression.  In  Kinkead  v.  Ryan  (N.  J.  Ch.) 
63  Atl.  1053,  the  words  creating  the  remain- 
der are  (having  first  provided  a  life  estate 
for  the  wife):  "After  the  death  of  my  said 
wife' I  give, 'devise  and  bequeath  all  my  es- 
tate unto  my  beloved  children  [naming  them], 
and  any  other  child  that  may  be  bom  here- 
after share  and  share  alike  and  to  their 
heirs  and  assigns  forever.  *  *  *  If  any 
of  ray  said  children  should  die  before  my 
said  wife  then  it  is  my  will  that  upon  my 
wife's  death  the  share  of  my  estate  which 
would  have  gone  to  such  deceased  child, 
shall  go  to  the  heirs  at  law  of  such  deceased 
child."  These  words  were  held  insufficient 
to  postpone  the  vesting  of  the  remainder  In 
the  children  in  esse.  In  Beatty's  Adm'r  v. 
Montgom^y's  Ex'x,  21  N.  J.  Eq.  324,  the 
same  construction  was  given  to  the  words 
"from  and  after  the  death  of  my  wife  I  give 
and  bequeath,"  etc.;  and  it  was  held  that 
although  each  of  the  remaindermen  died  be- 
fore the  determination  of  the  life  tenancy, 
the  remainder  was  vested  in  them,  and  pass- 
ed to  their  representatives.  See,  to  the  same 
effect  Field  v.  Peoples,  180  111.  376,  54  N.  E. 
304;  McArthur  v.  Scott  113  U.  S.  840.  5  Sup. 
Ct.  652,  28  li.  Ed.  1015;  Doe  v.  Considine,  6 
Wall.  468,  18  L.  Ed.  869;  Johnson  v.  Valen- 
tine, 4  Sandf.  45;  Boraston's  Case,  3  Coke,  20; 
Minnlg  V.  Batdorff,  6  Pa.  506;  Hoover  v.  Hoo- 
ver, 116  Ind.  498, 19  N.  E.  468;  Amos  v.  Amos, 

117  Ind.  37,  19  N.  B.  643;  Sager  v.  Galloway, 

118  Pa.  500,  6  Atl.  209;  Harris  T.  Carpenter, 
100  Ind.  540, 10  N.  E.  422;  Bstaie  Of  Hbff  en,  70 
Wis.  624,  ae  N.  W.  407.  There  seems,  indeed, 
to  be  no  material  conflict  in  the  authorities 
upon  this  proposition. 

Our  conclusion  that  the  remainder  vested 
in  the  two  sons  of  Mrs.  Walling  is  not  in- 
consistent vrith  the  decision  in  Taylor  v.  Tay- 
lor, 118  Iowa,  407,  92  N.  W.  71,  on  which  ap- 
pellee relies.  The  controversy  in  that  case 
turned  very  largely  upon  the  question  wheth- 
er, in  the  gift  of  a  remainder  "to  be  equally 
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divided  between  my  children  or  their  heirs," 
the  word  "or"  was  to  be  construed  as  "and." 
A  majority  of  the  conrt  found  that  the  testa- 
tor used  the  disjunctive  advisedly,  and  In- 
tended to  suspend  the  vesting  of  the  re- 
mainder until  the  death  of  the  life  tenant. 
The  definitions  there  given  of  vested  and 
contingent  remainders  are  in  harmony  with 
the  rules  we  have  approved  in  this  opinion, 
and,  If  applied  to  the  facts  now  before  us, 
would  necessitate  the  same  conclusion  we 
have  here  reached.  Without  prolonging  this 
phase  of  the  discussion,  we  have  to  say  that 
due  respect  to  the  overwhelming  weight  of 
authority  requires  ns  to  hold  that  upon  the 
death  of  William  H.  English  the  two  sons  of 
Mrs.  Walling  became  at  once  vested  with 
the  remainder  in  fee  to  the  property  in  which 
their  mother  took  a  Ufe  estate. 

2.  Assuming  the  correctness  of  the  positioti 
we  have  taken  in  the  preceding  paragrapli, 
it  must  then  be  held  that  the  conveyances 
from  Mrs.  Walling  and  her  sons  to  William 
E.  English,  and  from  the  latter  to  plaintiff, 
operate  to  unite  in  the  plaintiff  both  the  life 
estate  given  to  Mrs.  Walling  in  one-fourth 
of  the  land,  and  the  remainder  therein  vested 
in  her  said  sons,  as  well  as  the  fee  fn  the 
other  three-fourths  which  was  devised  direct- 
ly to  William  E.  English  and  William  Eng- 
lish Walling  and  George  WiUonghby  Wal- 
ling. It  must  also  be  remembered,  as  sug- 
gested in  argiunent,  that  in  the  event  that 
the  remainder  in  the  grandsons  of  the  tes- 
tator be  divested  by  their  death  without  is- 
sue during  the  continuance  of  the  life  estate, 
and  none  of  the  contingent  remaindermen 
are  in  existence  to  take  the  i>ossesslon  when 
that  estate  determines,  then  the  title  to  this 
one-fourth  of  the  land  will  revert  to  the 
testator,  or  rather  to  bis  heirs.  The  only 
heirs  at  law  of  the  testator  were  William  B. 
English  and  Mrs.  Walling,  and  by  their 
deeds  this  reversion  passed  to  the  plaintiff. 
Craig  V.  Warner,  5  Mackey  (D.  C.)  460,  80 
Am.  Rep.  381;  Feame's  Cont  Rem.  300. 
This  union  of  the  life  estate,  the  vested  re- 
mainder, and  the  reversion  in  a  common 
grantee  must  be  held,  we  think,  to  merge 
and  destroy  the  contingent  remainders  limit- 
ed to  persons  who  are  not,  and  may  never 
be,  in  being.  It  was  always  possible  to  de- 
feat a  contingent  remainder  at  common  law 
by  destroying  the  particular  estate  before 
the  happening  of  the  contingency  upon  which 
the  interest  was  to  become  vested.  2  Washb. 
Real  Prop.  S  1544.  In  some  and  perhaps  in 
most  of  the  states,  statutes  have  been  en- 
acted to  regulate  or  prevent  such  elimination 
of  contingent  interests,  hut  in  the  absence  of 
such  enactments  the  courts  very  generally 
recognize  the  effect  of  a  surrender  or  merger 
of  a  lite  estate  as  at  common  law.  A  merger 
takes  place  whenever  a  greater  and  a  lesser 
estate  in  the  same  land  meet  in  the  same 
person.  Upon  such  a  union  of  different  es- 
tates in  the  same  person  in  the  same  right 
without  any  Intermediate  estate,  "the  less  is 


immediately  annihilated,  or,  in  law  phrase, 
it  is  said  to  be  merged — that  is,  sunk  or 
drowned — ^In  the  greater."  2  Blackstone, 
Comm.  177.  Speaking  of  this  doctrine  as  ap- 
plied to  a  life  estate  upon  which  contingent 
remainders  may  depend,  Mr.  Feame  says: 
"This  merger  may  be  occasioned  by  the  act 
of  the  particular  tenant  in  various  ways:  (1) 
If  the  tenant  for  life  accepts  the  reversion  In 
fee  before  the  vesting  of  the  contingent  re- 
mainders; (2)  if  the  tenant  for  life  surren- 
ders, bargains  or  sells,  leases  and  releases, 
to  the  immediate  vested  remainderman  In 
tail  or  In  fee;  (3)  if  the  tenant  for  life  and 
the  immediate  remainderman  or  reversioner 
Join  in  a  conveyance;  (4)  if  the  tenant  for 
life,  having  also  the  immediate  vested  re- 
mainder or  reversion,  bargains  and  sells,  or 
leases  and  releases."  2  Feame's  Rem.  {J 
777,  778.  The  rule  Is  stated  In  American  & 
English  Ency.  Law  (2d  Ed.)  592,  as  follows: 
"Where  a  life  estate  and  the  reversion  or 
remainder  in  fee  or  In  tail  meet  in  the  same 
person  without  any  Intervening  estate,  the  re- 
sult is  that  the  life  estate  is  merged  in  the 
inheritance,  and  the  owner's  title  becomes 
absolute."  To  the  same  effect,  see  Tledeman, 
Real  Prop.  (Enl.  Ed.)  {  68;  Allen  v.  Ander- 
son, 44  Ind.  396;  Kreamer  T.  Fleming,  191 
Pa.  634.  43  AU.  888;  Field  r.  Peoples,  180 
111.  376,  54  N.  B.  304;  Gary  ▼.  Warner,  63 
Me.  674;  Scott's  Bx'x  v.  Scott,  18  Qrat.  160; 
Purefoy  v.  Rogers  (Eng.)  2  Sannd.  380;  Chal- 
Us,  Real  Prop.  67;  Armour's  Real  Prop.  228^ 
108;  Bennett  t.  Morris,  5  Rawle,  16;  But- 
ler's Notes  to  Feame's  Cont  Rem.  (3d  Am. 
Ed.  from  8th  London  Ed.)  322;  Mangmn  ▼. 
Piester,  16  S.  a  316.  In  the  Field  Case, 
above  cited,  as  in  this  case,  the  mother  took 
a  life  estate,  with  remainder  over  to  her  chil- 
dren generally.  At  the  death  of  the  testator 
there  was  one  child  of  the  daughter  in  ex- 
istence, who  was  held  to  take  a  vested  re- 
mainder, which  opened  later  to  let  in  an 
after-bora  child.  Later  the  mother  conveyed 
to  these  two  children,  and  it  was  decided 
that  the  life  estate  was  thweby  "merged  in 
the  fee  and  became  extinct"  The  case  at 
bar  comes  clearly  within  the  precedent  clted« 
as  well  as  within  the  rule  laid  down  by 
Fearae  and  other  text-writers,  and  approved 
by  the  courts  without  material  exception; 
and  we  see  no  escape  from  the  proposition 
that  by  the  conveyance  of  Mrs.  Walllng's 
life  estate  to  the  grantee  of  the  vested  re- 
mainder and  reversion,  the  life  tenancy  was 
merged  or  sunk  in  the  greater  estate.  With 
this  merger  or  destruction  of  the  life  estate, 
the  contingent  remainders  depending  there-* 
on  necessarily  fall,  and  constitute  no  cloud 
upon  or  defect  in  the  title  of  said  grantee. 
3.  Counsel  have  given  considerable  atten- 
tion to  the  division  of  property  made  between 
the  devisees  of  William  EL  Bngllsh,  and  to 
the  effect,  If  any,  which  such  division  has 
upon  the  contingent  rights  attaching  to  the 
one-fourth  Interest  or  share  in  which  Mrs. 
Walling  was  given  a  Ufe  estate.    The  con- 
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clxmion  already  announced  deprives  this  ques- 
tion of  controlling  importance,  and  we  need 
Bot  Stop  t*  conaldor  it 

Holding  as  we  do  tbat  the  nnlon  in  plain- 
tiff of  tlie  life  estate  and  tbe  rested  re- 
mainder vesta  in  lilm  an  indefeasible  title, 
it  follows  that  the  decree  of  the  district 
court  must  be,  and  it  is,  reversed. 


STATE  T.  ANDERSON. 
(Snpreme  Cioart  of  Iowa.     Oct.  27,  lOOi.) 

■APE— Ilf DJCnCBRT  —  ALLKGATA  ET  FBOBATA — 
WITNESS— IRCOBBECT  NAUE— NOTICE— STAT- 
UTE— CBOSS-EXAMINATION— AFPEAX. 

1.  Tbere  may  be  a  conviction  for  rape  under 
an  indictment  charijng  carnal  connection  with 
I  female  nnder  the  age  of  consent,  though  the 
Indictment  allezes  the  act  to  have  been  "with 
force  and  arms, '  of  which  there  ia  no  proof. 

2.  Code,  {  6373,  provides  that  the  county  at- 
torney shall  not  be  permitted  to  introduce  any 
witness  whq  was  not  examined  before  the  com- 
mitting magistrate  or  the  grand  jury,  and  the 
minutes  of  whose  testimony  were  not  presented 
with  the  indictment,  unless  he  shall  have  given 
the  defendant  a  notice  in  writing,  stating  the 
name,  etc.,  of  the  witness.  On  a  trial  for  rape 
the  prosecution  called  one  "Rowe"  as  a  witness, 
to  which  defendant  objected,  aa  the  notice  served 
incorrectly  gave  his  name  aa  "Home."  The 
record  did  not  discloae  the  contents  of  the  no- 
tice served  (tfi  defendant.  Another  witness  had 
previously  testified  to  a  conversation  in  which 
defendant  admitted  bis  criminal  connection  with 
the  prosecutrix,  at  which  conversation  Rowe 
was  preaent  It  appeared  tliat  no  one  was 
present  to  whom  the  description  in  the  notice 
could  have  referred  except  Rowe.  Held,  that 
defendant  waa  in  no  way  prejudiced  by  the  error 
ia  the  notice. 

8.  A  witness  called  for  the  prosecution  to  im- 
peach the  credibility  of  one  of  defendant's  wit- 
nesses testified  that  his  reputation  for  truth 
was  bad,  bot  on  croaa-examination  he  waa  asked 
whether  he  had  not  given  witness  a  written 
recommendation  as  an  honest  citizen.  Held, 
that  any  error  in  excluding  the  answer  was 
without  prejudice  to  defendant,  the  witness  aft- 
wwards  being  allowed  to  state  the  contents  of 
the  letter  of  teconunendation  which  he  had  given. 

Appeal  from  District  Conrt,  Wapello  Coud- 
ty;  Robert  Sloan,  Judge. 

Defendant  was  convicted  of  rape,  and  sen- 
tenced to*  imprisonment  In  the  penitentiary 
for  16  years,  and  appeals.    Affirmed. 

Jaqnes  &  Jaques  and  N.  E.  Kendall,  for 
appellant.  Chas.  W.  Mnllan,  Atty.  6en.,  and 
Lawrence  De  Graff,  Asst  Atty.  Oen.,  for  the 
State. 

McCLAIN,  X  1.  The  indictment  diarged 
that  the  defendant  committed  the  crime  with 
force  and  arms  in  and  upon  a  female  child 
12  years  of  age.  An  objection  raised  by 
counsel  for  defendant  in  various  ways  Is 
that,  where  it  Is  alleged  in  the  Indictment 
that  the  act  was  committed  with  force  and 
arms,  it  must  be  so  proven,  although  the  fe- 
male is  alleged  and  shown  to  have  been 
nnder  the  age  of  consent,  so  tbat  no  allega- 
tion as  to  force  and  arms  or  want  of  con- 

11.  8m  Rap*,  vol.  42,  Cant.  Dig.  H  tf.  «. 


sent  la  necessary.  In  support  of  this  con- 
tention counsel  baa  cited  many  decisions  of 
this  and  other  courts  supporting  the  rule 
tliat,  although  the  indictment  is  unnecessa- 
rily particular  in  a  matter  of  description, 
such  matter  of  description  must  be  proven 
in  all  Its  particularity,  unless  the  entire 
allegation  in  which  the  particular  descrip- 
tion is  contained  can  be  rejected  as  surplus- 
age. Such  a  rule  has  frequently  been  ap- 
plied as  to  descriptive  allegations  with  refer- 
ence to  place  and  person,  but  no  case  is 
called  to  our  attention  in  which  it  has  been 
applied  so  as  to  require  proof  of  the  formal 
allegation  that  an  act  has  been  committed 
with  force  and  arms,  when  tbat  is  not  an  es- 
sential element  of  the  crime  charged.  Sup- 
pose that  the  offense  for  which  It  was  sought 
to  convict  the  defendant  was  that  of  assault 
with  Intent  to  commit  murder  by  the  admin- 
istration of  poison,  and  that  act  was  alleged 
to  have  been  done  with  force  and  arms,  could 
It  be  reasonably  contended  that  the  charge 
could  not  be  supported  by  proof  of  the  ad- 
ministration of  poison  without  the  knowledge 
of  the  party  alleged  to  have  been  assaulted. 
In  State  ▼.  Goode,  68  Iowa,  593,  27  N.  W 
772,  it  was  held  that  an  averment  in  the  in 
dlctment  describing  the  defendant  as  of  a 
particular  age  was  immaterial,  and  might 
be  disregarded.  But  there  is  direct  authority 
in  support  of  the  proposition  that  the  allega- 
tion "with  force  and  arms"  is  wholly  imma- 
terial In  an  indictment  alleging  rape  or  as- 
sault with  Intent  to  commit  rape  upon  a  fe- 
male under  the  age  of  consent.  State  v. 
Erickson,  45  Wis.  86.  That  the  defendant 
may  be  convicted  of  rape  under  an  indict- 
ment charging  carnal  connection  with  a  fe- 
male under  the  age  of  consent,  although  <he 
indictment  also  aliegfes  the  act  to  have  been 
"with  force  and  arms,"  so  that  there  might 
have  been  a  conviction  although  the  female 
were  over  the  age  of  consent,  is  not  too  well 
settled  in  this  state  to  warrant  a  feargument 
of  the  question.  See  State  v.  Scroggs  (Iowa) 
96  N.  W.  728. 

2.  When  one  Everett  Rowe  was  called  as 
a  witness  for  the  prosecution,  counsel  for 
defendant  objected  that  he  was  not  a  wit- 
ness examined  before  the  graud  jury,  and 
that  the  notice  served  by  the  prosecution  of 
the  intent  to  nae  him  as  a  witness  incorrect- 
ly gave  bis  name  as  "Rome."  The  objection 
was  overmled,  and  the  witness  was  allowed 
to  testify.  It  Is  contended  that  this  was  er- 
ror, under  the  provisions  of  Ck)de,  g  5373, 
wblcb  provides  that  "the  county  attorney.  In 
offering  the  evidence  in  support  of  the  in- 
dictment, •  •  •  ghall  not  be  permitted  to 
Introduce  any  witness  who  was  not  examin- 
ed before  the  committing  magistrate  or  the 
grand  jury,  and  the  minutes  of  whose  testi- 
mony were  not  presented  with  the  indict- 
ment to  the  court,  unless  he  shall  have  given 
to  the  defendant  a  notice  in  writing,  stat- 
ing the  name,  place  of  residence  and  occu- 
pation of  such  witness,  and  the  substance 
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of  what  he  expects  to  prove  hj  taim  on  the 
trial,  at  least  four  days  before  the  commeuce- 
meiit  of  such  trial."  Without  stopping  to 
consider  the  question  whether,  in  the  ab- 
sence of  anything  to  indicate  prejudice  to 
the  defendant  (and  there  is  in  the  case  he- 
fore  us  not  only  nothing  to  indicate  that  de- 
fendant was  misled  by  the  error,  but  no  such 
claim  even  suggested  by  counsel),  it  Is  suffi- 
cient to  say  that,  where  it  affirmatively  ap- 
pears that  defendant  has  not  been  misled 
to  his  prejudice  by  an  Inaccuracy  in  the  no- 
tice with  reference  to  the  name,  place  of  resi- 
dence, or  occupation  of  the  witness,  he  is  not 
entitled  to  a  reversal  because  the  testimony 
of  the  witness  has  been  received.  State  t. 
Stanley,  33  Iowa,  S26;  State  v.  Ralnsbarger, 
74  Iowa,  196,  87  N.  W.  153;  State  v.  Harlan, 
98  Iowa,  458,  67  N.  W.  381;  State  v.  Dale, 
109  Iowa,  97,  80  N.  W.  208.  The  record  does 
not  disclose  the  contents  of  the  notice  which 
was  served,  bat,  as  no  objection  was  made 
by  defendant  that  the  testimony  of  the  wit- 
ness as  given  did  not  correspond  to  that  in- 
dicated in  the  notice,  we  are  'Justified  in 
assuming  that  the  notice  advised  the  defend- 
ant that  the  witness  would  testify  to  a  con- 
versation at  which  the  defendant  and  one 
Townsend  were  present,  and  in  which  the 
defendant  admitted  his  criminal  connection 
with  the  prosecutrix.  Such  a  conversation 
had  already  been  testified  to  by  Townsend, 
at  which,  according  to  his  statement,  Everett 
Rowe  was  present  From  the  evidence  It 
clearly  appears  that  no  one  was  present  at 
that  conversation  to  whom  the  description  in 
the  notice  could  have  referred  except  E^v- 
erett  Rowe^  and  the  defendant  must  have 
known  that  this  was  the  person  whom  the 
prosecution  intended  to  call  to  testify  as  to 
such  conversation.  It  plainly  at^ears,  there- 
fore, that  the  defendant  could  not  have  been 
misled  nor  in  any  way  prejudiced  by  the  er- 
ror in  the  notice.  In  other  words,  the  de- 
fendant was  advised  that  some  witness  who 
was  present  at  that  conversation,  and  whose 
first  name  was  Everett,  and  whose  last  name 
was  very  similar  to  that  of  the  person  £>r- 
erett  Rowe,  would  be  called  to  testify  with 
reference  to  such  conversation.  Now,  we 
fall  to  see  bow  the  defendant  could  have 
been  without  reasonable  knowledge  that  the 
Btkte  expected  to  call  Everett  Rowe,  and 
therefore  the  objection  made  to  his  testi- 
mony was  purely  technical,  and  without 
merit 

3.  It  is  claimed  that  the  instmctions  are 
conflicting,  because  in  some  paragraphs  the 
Jurors  were  told  that  the  prosecution  must 
prove  all  the  essential  elements  of  the  crime 
charged  in  the  indictment,  while  In  other  pat^ 
agrapbs  they  are  told  that  they  may  find  the 
defendant  guilty  without  proof  of  force  if 
it  is  shown  that  the  female  named  was  a 
child  under  the  age  of  15  years.  In  view  of 
the  previous  discussion  it  is  apparent  that 
this  conflict  could  not  have  been  prejudicial 
to  the  defendant 


4.  A  witness  called  for  the  prosecution  to 
Impeach  the  credibility  of  one  of  the  defend- 
ant's witnesses  testified  that  the  reputation 
of  the  witness  for  truth  and  veracity  was 
had,  but  on  cross-examination  he  was  asked 
whether  he  had  not  given  to  such  witness  a 
written  recommendation  as  an  honest  and 
upright  citizen  and  entitled  to  the  respect 
of  the  people.  Even  if  this  question  -was 
proper,  the  error  in  excluding  the  ans-wer 
was  without  prejudice,  for  the  witness  -was 
afterwards  allowed  to  state  the  contents  of 
the  letter  of  recommendation  which  he  bad 
given;  and,  if  the  writing  of  such  a  letter 
tended  to  weaken  the  testimony  which  tbe 
witness  had  given  on  the  matter  of  reputa- 
tion, the  defendant  had  the  entire  advantage 
of  this  effect. 

Other  objections  are  made  to  rulings  on 
the  Introduction  of  evidence,  but  our  exam- 
ination of  the  entire  record  shows  tliat  tliey 
are  without  merit 

The  judgment  of  the  lower  court  Is  tbere- 
fore  affirmed. 


POWLBS  V.  SnPERT. 
(Supreme  Court  of  Mlchifan.     Nov.  0,  1904.) 

BALK  —  BBEACH  OF  CONTRACT  —  OBJZCTIORS   TO 
OSOI,ARATION. 

1.  Where  defendant  pleaded  to  the  declaration 
on  a  contract  without  any  objection  thereto,  he 
cannot  object  to  the  sufficiency  of  the  declara- 
tion on  error. 

2.  Plaintiff  sold  to  defendant  bay  in  stacks, 
to  be  baled  before  taken  away,  defendant  to 
furnish  baler  and  plaintiff  to  assist  in  baling. 
Defendant  directed  the  baler  which  stacks  to 
bale  first,  but  the  baler  left  the  premises  be- 
canse  plaintiff  Insisted  on  having  certain  other 
stacks  baled  first.  Held,  that  the  purchaser  had 
the  right  to  direct  the  order  of  baling,  and 
plaintiff  could  not  recover  as  for  breadi  of  con- 
tract by  defendant 

Error  to  Circuit  Court  Calhoun  County; 
.Toel  C.  Hopkins,  Judge. 

Action  by  Louis  Fowles  against  Oonrad 
Rupert.  Plaintiff  had  judgment  and  defend- 
ant brings  error.    Reversed. 

Tompkins  &  Stewart  for  appellant  Nortli 
ft  Salisbury,  for  appellee. 

MOORE,  C.  3.  Thia  case  was  commenced 
In  Justice  court  The  plaintiff  filed  with  tXxe 
justice  a  written  contract  reading  as  foUo-ws: 
"C.  Rupert  &  Sons  of  Newark,  N.  Y.  lioaglit 
from  L.  Fowles  all  the  hay  in  stacks  on  bis 
farm  except  two  stacks  which  had  rain  on  it 
after  it  was  cut  and  before  it  was  stacked 
for  four  dollars  and  fifty  cents  a  ton.  Fowles 
is  to  cut  or  rake  from  stacks  all  the  outside 
and  stained  hay  not  fit  for  market.  Fowles 
is  to  help  bale  and  deliver  and  load  on  cars 
at  Ronton  without  Charge  and  board  men 
and  team  and  find  fuel  for  engine  while  bal- 
ing. Hay  to  be  baled  first  September  or 
soon  after  the  baler  can  be  got  there,  R.  &■ 
Sons  to  have  cars  at  station  to  load  hay  In 

t  L  Sea  Appeal  and  Error,  v«L  1,  Cant  Die.  |  UK. 
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wben  baled."  He  declared  orally  to  aasnmp- 
sit  and  for  breacb  of  contract  The  defend- 
ant filed  a  written  plea  of  the  general  Issue 
and  gave  notice  of  set-oft.  H«  also  set  out 
Terbatim  the  written  contract,  and  averred 
he  was  at  all  times  ready  to  perform  It,  but 
was  prevented  from  doing  so  by  the  acts  of 
plaintiff,  whereby  he  had  sustained  damages 
in  the  sum  of  $600j  which  he  would  recoup 
against  any  claim  of  plaintiff.  A  trial  was 
had  before  the  Justice,  who  rendered  a  Judg- 
ment In  favor  of  plaintiff.  An  appeal  was 
taken  to  the  circuit  court.  A  trial  was  had 
before  a  jury,  which  rendered  a  verdict  in 
favor  of  the  plaintiff.  The  case  Is  brought 
here  by  writ  of  error. 

The  appellee  has  not  furnished  us  with  a 
brief.  The  appellant  presents  29  assignments 
of  error.  We  shall  discuss  but  few  of  them, 
for  the  reason  that  most  of  them  are-  elimi- 
nated by  our  view  of  the  effect  of  the  testi- 
mony offered  on  the  part  of  the  plaintiff.  The 
defendant.was  the  only  one  of  the  firm  mak- 
ing the  contract  who  lived  In  Michigan.  He 
lived  in  Battle  Creek.  The  bay  he  purchas- 
ed was  baled  and  shipped  to  New  York.  The 
evidence  discloses  that  Mr.  Rupert  hired  a 
man  by  the  name  of  Brown  to  bale  the  hay, 
and  he  In  turn  had  as  his  foreman  to  charge 
of  bla  baler  a  man  by  the  name  of  McCon- 
nell.  Part  of  the  hay  mentioned  In  the  con- 
tract was  to  one  field  and  a  part  In  another. 
In  one  field  there  was  more  timothy  to  the 
bay  tban  to  the  other  field,  which  had  more 
clover.  The  baler  was  to  operation  about 
the  Ist  of  September  at  a  neighbor's  of  the 
plaintiff.  Mr.  Fowles  saw  Mr.  McConnell 
there,  and  asked  him  to  bale  the  stacks  of 
hay  faavtog  the  most  clover  first  Mr.  Mc- 
Connell replied,  "All  right"  Later  he  saw 
Mr.  Rupert,  who  told  him  to  bale  the  other 
bay  first,  as  it  was  better  cured,  and  he  was 
afraid  the  clover  hay  had  not  had  time  to 
sweat  out,  and  would  beat  to  the  bales.  On 
Thursday,  September  4th,  Mr.  McConnell 
moved  toto  the  field  where  the  stacks  had 
the  most  timothy.  Mr.  Fowles  furnished  the 
necessary  help,  and  they  commenced  baling 
the  hay,  and  continued  to  do  so  until  Satur- 
day. As  fast  as  the  hay  was  baled,  It  was 
drawn  to  Renton,  and  loaded  Into  the  cars, 
all  of  which  were  filled,  and  more  bales 
were  carried  over  to  Renton  tl>an  the  cars 
would  contato.  It  is  claimed  by  defendant 
that  three  additional  cars  were  put  on  the 
sidtog  on  Snnday.  On  Monday  Mr.  McCon- 
nell quit  baling.  The  plaintiff  testified:  "Mr. 
Rupert  left  the  premises  because  I  wanted 
blm  to  go  back  on  the  other  place  and  bale 
the  other  bay  as  be  agreed  to  do.  He  didn't 
do  that  He  left"  The  agreement  here  re- 
ferred to  was  the  talk  he  bad  with  Mr.  Mc- 
Connell a  day  or  two  before  the  baling  com- 
menced at  the  plaintiff's.  Mr.  Carr,  a  wit- 
neM  for  the  plaintiff,  testified,  referring  to  a 
conversation  between  Mr.  Fowles  and  Mr. 
McConnell  Just  before  the  balers  left  the 
farm;  "Mr.  Fowles  told4iim  that  be  wanted 


him  to  go  back  and  bale  tbls  clover  bay. 
The  rato  would  damage  it  more,  and  he 
would  have  to  bale  that  first  He  said  Mr. 
Rupert  had  told  him  to  go  on  and  bale  this 
timothy,  and  Fowles  wanted  this  clover  1>ail- 
ed,  and  be  said  If  be  could  not  bale  the  tim- 
othy be  would  move  out"  On  the  cross-ex- 
amination he  testified:  "I  did  not  bear  Mr. 
Fowles  tell  Mr.  McConnell  that  they  could 
not  bale  any  more  hay  there.  We  did  not  go 
to  work,  and  I  could  not  work  unless  the 
I  rest  of  them  did.  Mr.  McDonnell  was  not 
{  ready  to  go  to  work  when  he  came  there 
i  that  morning  about  seven  o'clock.  He  bad  . 
I  not  fired  up  yet  He  immediately  started  to 
fire  up  when  he  came.  He  was  getting  ready 
to  go  to  work.  They  were  talktog  about  the 
hay  business.  Mr.  Fowles  told  him  he  could 
not  bale  any  more  of  that  timothy  hay.  He 
didn't  stop  him  from  baltog  It  He  Just  told 
him  he  could  not  go  up  and  bale  any  more  of 
that  until  he  went  up  and  baled  tbe  clover." 
The  defendant  testified:  "I  first  learned  that 
Mr.  McConnell  had  ceased  to  bale  there  on 
Monday.  I  was  at  my  boardtog  place,  and 
learned  It  from  Mr.  Fowles.  He  called  me 
up  on  tbe  telephone.  He  called  me  up,  and 
told  me  that  they  had  left  He  said  be 
would  not  let  them  bale  tbe  timothy  hay  and 
keep  tbe  heavy  mixed  hay  and  clover,  as  be 
called  it  He  gave  no  other  reason."  Mr. 
McConnell  testified:  "We  went  back  there 
on  Monday.  We  were  there  between  six 
and  seven  o'clock  to  the  morning.  By  'we' 
I  mean  my  men  and  myself.  Mr.  Fowles 
came  down  a  little  while  after.  His  men 
came  down  a  little  while  after.  I  told  him 
Mr.  Rupert  told  me  to  bale  out  the  timothy 
hay  first,  and  Mr.  Fowles  told  me  I  could  not 
do  that  He  said  he  was  not  going  to  let 
his  timothy  go  and  then  have  his  clover  hay 
on  hand  He  did  not  say  that  tbe  clover 
hay  was  liable  to  be  more  damaged — not  to 
my  recollection.  •  •  •  I  fired  up  Monday 
momtog  to  go  to  work.  Mr.  Fowles'  men 
did  not  render'any  assistance  to  baling  that 
morning.  They  did  not  remain  there,  ready 
to  go  to  work  when  I  got  ready.  They  went 
back  with  Mr.  Fowles.  One  of  them  stayed 
a  few  minutes,  but  he  drove  away.  When  I 
got  ready  to  press  hay  that  day,  none  of  the 
assistants  to  be  furnished  by  Mr.  Fowles  was 
present  I  rematoed  there,  and  waited  for 
blm  until  about  nine  o'clock,  I  think,  to  the 
neighborhood.  We  then  went  to  Mr.  Mc- 
Gregor's about  two  o'clock,  I  should  thtok." 
It  Is  true  that  upon  the  trial  Mr.  Fowles  said 
one  reason  why  he  forbid  the  baltog  of  any 
more  timothy  was  because  there  were  no 
cars  to  load  tibe  hay  toto,  but  his  cross-exam - 
toation  shows  be  had  no  information  upon 
that  subject  until  after  his  talk  with  Mr. 
McConnell.  The  record  discloses  that  he  aft- 
erward sold  all  the  bay  which  was  not  spoil- 
ed at  an  average  price  of  seven  dollurs  a  ten. 
delivered  at  Battle  Creek.  This  suit  was 
commenced  tbe  same  day  tbe  balers  left  Mr. 
Fowles'  premises.    He  at  that  time  had  de- 
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Urered  bay  amounting  at  the  contract  price 
to  $103,  and  had  received  from  defendant  $50, 

The  first  assignment  of  error  calling  for 
di8C\)3slon  relates  to  the  admission  of  testi- 
mony tending  to  show  a  breach  of  the  con- 
tract It  Is  claimed  this  was  Inadmissible, 
for  the  reason  that  the  declaration  did  not 
sufficiently  describe  a  breach  of  the  contract. 
No  objection  was  made  to  the  declaration  In 
Justice  court  Defendant  pleaded  to  It  set 
out  verbatim  the  contract  referred  to  there- 
in, claimed  he  was  ready  to  perform  It  and 
was  prevented  from  doing  so  by  plaintiff,  and 
'  sought  to  recoup  his  damages.  He  did  not 
misunderstand  the  claim  of  plaintiff,  but 
tried  It  out  In  Justice  court.  If  the  objec- 
tion had  been  made  promptly,  the  declaration 
could  easily  have  been  made  more  formal. 
We  think  it  too  late  now  to  make  the  objec- 
tion. 

The  next  assignments  of  error  requiring 
attention  relate  to  the  admission  of  testl* 
mony  bearing  upon  the  question  of  damages 
and  the  refusal  to  strike  it  out.  The  claim 
is  that  defendant  was  not  shown  to  have 
violated  the  contract  It  is  very  clear,  tak- 
ing the  testimony  as  a  whole,  that  Mr. 
Fowles  Insisted  upon  deciding  the  order  In 
which  the  hay  should  be  baled,  and,  when  his 
right  to  do  so  was  not  conceded,  made  it  Im- 
possible for  the  employes  of  defendant  to  go 
on  with  the  baling.  This  he  had  no  right  to 
do.  Rupert  &  Co.  had  bought  all  of  the  hay. 
They  had  a  right  to  decide  the  order  in 
which  it  should  be  baled,  so  long  as  It  did 
not  result  in  loss  to  the  plaintiff.  The  plaln- 
tiflr,  then,  being  responsible  for  the  failure  to 
bale  the  bay,  be  is  not  entitled  to  damages 
for  a  failure  to  bale  and  take  it  away.  See 
Hudson  V.  Pelge,  68  Mich.  148,  24  N.  W.  863; 
Raybum  et  al.  v.  Comstock  et  al.,  80  Mich. 
448,  45  N.  W.  378.  We  think  the  court  should 
have  told  the  Jury  that  the  plaintiff,  under 
bis  own  showing,  was  not  entitled  to  any 
damages  under  his  claim  of  a  breach  of  the 
contract  We  do  not  deem  It  necessary  to 
discuss  the  other  phases  of  the  case. 

Judgment  is  reversed,  and  a  new  trial  or- 
dered.   The  other  Justices  concurred. 


BOWINS  T.  ENGLISH  et  al. 
(Supreme  Court  of  Michigan.     Nov.  9,  1904.) 

AnOPnOK— KXKCUTOKT    CONTBACTS  —  BBXAOH— 
XIOHTS   or    CHII,D. 

1.  In  m  suit  to  enforce  specific  performance 
of  a  written  contract  by  which  it  was  claimed 
complainant  was  made  the  heir  of  deceased, 
which  writing  was  clear  and  unambiguous,  state- 
ments made  by  deceased  and  his  first  wife  as 
to  their  feelings  toward  complainant  and  her 
relation  toward  them  were  incompetent 

2.  A  written  contract  to  adopt  complainant 
was  not  signed  by  her  foster-mother,  and  de- 
ceased, her  foster-father,  never  toolc  any  steps 
to  adopt  her.  Complainant  knew,  when  a  mere 
child,  that  she  was  not  the  daughter  of  her 
foster-parents,  and  her  marriage  license  was  pro- 
cared  under  the  name  of  her  natural  father, 


under  which  also  certain  conveyances  by  waj 
of  gift  were  made  to  her  by  her  foster-parents. 
The  contract  on  its  face  authorized  complain- 
ant's foster-parents  to  make  her  their  heir,  but 
contained  no  novenant  binding  them  so  to  do. 
Held,  that  complainant  was  not  entitled  to  re- 
cover the  property  of  her  foster-parents  as  their 
heir. 

Appeal  teova  Circuit  Court  Washtenaw 
County,  in  Chancery;  Edward  D.  Kinnc, 
Judge. 

Bill  by  Stella  May  Bowins  against  Mar- 
garet English  in  person  and  as  administra- 
trix of  the  estate  of  John  O.  English,  de- 
ceased, and  others.  From  a  Judgment  dis- 
missing the  bill,  complainant  appeals.  Af- 
firmed. 

The  purpose  of  this  bill  Is  to  enforce  the 
specific  performance  of  a  contract  by  which 
it  is  claimed  that  the  complainant  is  the  heir 
at  law  of  John  O.  English,  deceased,  and  is 
the  owner  in  fee  of  all  his  real  estate,  subject 
to  his  widow's  right  of  dower.  The  contract 
reads  as  follows:  "Know  all  men  by  these 
presents,  that  I,  Thomas  Bunker,  of  the  coun- 
ty of  Jackson  In  the  state  of  Michigan,  being 
the  sole  surviving  parent  of  an  infant  girl 
child  named  Partbena  Jane  Bunker  now  of 
the  age  of  six  months,  said  child  being  born 
on  the  11th  day  of  March,  A-  D.  1864.  In 
consideration  of  the  love  and  affection  which 
I  have  and  bear  for  the  said  Infant  child,  and 
my  desire  to  see  her  properly  raised  and  edu- 
cated, and  also  for  divers  other  good  causes 
and  considerations,  me,  the  said  Thomas 
Bunker,  hereunto  moving,  do  by  these  pres- 
ents give  the  said  child,  Parthena  Jane,  nnto 
John  O.  English  and  Cordelia  A.  J.  English, 
his  wife,  of  the  county  of  Washtenaw  in  the 
state  aforesaid,  and  hereby  authorize  them 
and  unite  with  them  in  changing  the  name  of 
said  child  to  Stella  May  English.  The  said 
John  a.  English  and  Cordelia  A.  J.  English, 
his  wife,  hereby  agreeing  to  take  said  child 
and  adopt  her  as  their  own  child  under  the 
name  of  Stella  May  English,  to  clothe,  edu- 
cate and  care  for  her  as  their  own  child  and 
entitled  to  her  services  until  she  becomes  of 
the  age  of  21  years.  The  said  Thomas  Bunkor 
hereby  and  by  these  presents  committing  the 
custody  of  the  person  of  said  child,  Stella 
May  English,  unto  the  said  John  O.  English 
and  Cordelia  A.  J.  English,  his  wife,  fully  and 
in  all  respects  whatever,  hereby  relinquishing 
all  claims  and  right  to  control  said  child  ua 
her  father  unto  them,  the  said  John  O.  and 
Cocdelia  A.  J.  English  until  said  child  ar- 
rives at  the  age  of  21  years.  And  it  is  fur- 
ther mutually  covenanted  and  agreed  by  and 
between  the  parties  hereto  that  the  said  John 
G.  English  and  wife  may  procure  an  act  of 
the  legislature  of  the  State  of  Michigan,  au- 
thorizing them  to  adopt  said  child  as  their 
own,  in  case  the  same  may  be  deemed  neces- 
sary to  constitute  her  their  heir.  And  the 
said  John  G.  English  and  Cordelia  A.  J.  Ehig- 
lish,  his  wife,  hereby  agree  to  clothe  and  edu- 
cate the  said  Stella  May  Ehiglish  according  to 
their  condition  and'  position  in  life."    Corn- 
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plalnant  was  at  the  date  of  the  contract  a 
few  montlig  old.  Mr.  English  and  hla  wife 
had  no  children.  Ck>mplalnant  waa  hrongbt 
np  by  Mr.  English  and  his  wife,  educated  in 
school  and  in  college,  and  in  1892  was  mar- 
ried. After  their  marriage  she  and  her  hus- 
band continued  to  live  on  the  farm.  Mr.  Bng- 
lisb  lived  with  them  until  after  the  death 
of  his  first  wife,  and  until  he  remarried. 
Mrs.  English,  though  mentioned  in  the  body 
of  the  contract  as  a  party,  did  not  sign  it 
Before  her  death  she  deeded  her  land  to  her 
hnsband  for  20  years,  "after  which  time  the 
eald  described  premises  to  belong  to  and  be- 
come the  property  of  Stella  May  Bunker  dur- 
ing theinatural  life  of  said  Stella  May  Bun- 
ter."  Shortly  before  Mr.  Elngllsh  remarried 
be  deeded  to  complainant  TO  acres  of  land. 
Id  this  deed  she  is  named  as  Stella  May  Bun-  | 
ker.  Mr.  English  also  made  a  loan  of  $900,  | 
taking  back  a  mortgage  to  complainant,  in  | 
which  she  Is  named  as  Stella  May  Bunker,  j 
Mr.  English  died  intestate  January.  1002. 
The  case  was  heard  upon  pleadings  and 
proofs,  and  the  bill  dismissed. 

A.  J.  Waters  (A.  J.  Sawyer,  of  counsel),  for 
appellant  A.  F.  &  F.  M.  Freeman,  for  ap- 
pellees. 

GRANT,  J.  (after  stating  the  facts).  Wo 
beld  in  Albrlng  v.  Ward  that  .heirship,  except 
that  based  upon  consanguinity,  can  be  created 
only  by  a  constitutional  law.  100  N.  W.  609. 
If  executed  articles  of  adoption  under  a  void 
law  are  not  a  sufficient  basis  to  make  one  a 
legal  heir  and  to  constitute  an  agreement  to 
conv^  land,  certainly  an  agreement  to  adopt 
and  to  take  st^ps,  if  necessary,  to  secure  such 
adoption,  cannot  be  made  the  basis  of  an 
agreement  to  convey  land,  and  cannot  be  held 
to  be  .sufficient  to  take  the  place  of  adoption 
under  a  constitutional  law.  Mrs.  English  did 
not  agree  tp  adopt  the  child.  Mr.  English 
never  did  adopt  her,  and  took  no  steps  to  that 
end.  Complainant  knew,  when  a  mere  child, 
that  she  was  not  the  daughter  of  her  foster- 
parents.  All  conveyances  from  her  foster- 
parents  to  her  by  gift  named  her  as  Stella 
May  Bunker.  If  complainant  bases  her 
right  of  action  ui>on  the  written  contract, 
then  all  statements  made  by  Mr.  and  Mrs. 
English  as  to  thetr  feeling  toward  com- 
plainant and  her  relation  toward  them  are 
incompetent  evidence,  because  the  writing  is 
dear,  and  must  speak  for  itself.  Upon  its 
face  there  Is  nothing  in  It  which  in  law 
bound  Mr.  EngMsh  to  make  the  child  his  law- 
ful heir,  or  to  convey  to  her  any  property. 
It  may  have  been  the  equivalent  of  an  ap- 
prenticeship until  she  was  21  years  of  age. 
If  so,  Mr.  English  fully  performed  It  by  sup- 
porting, caring  for,  and  educating  her  dur- 
hig  the  time  specified.  The  case  is  ruled  by 
Albrlng  v.  Ward,  supra. 

The  decree  is  affirmed,  with  costs.    The 
other  Justices  concurred. 


SKINNER  et  al.  v.  KELLBY. 

(Supreme  Court  of  Bfidiigan.     Nov.  9,  1904.) 

■SOBOW— PLEADIIfOS— XYinXHCS— QQiErmo 

TTTIiK. 

1.  A  bill  to  quiet  title  and  to  secore  a  judicial 
eonstmction  of  a  deed,  alleging  that  the  deed 
was  deposited  with  a  certain  person,  who  was 
directed  not  to  deliver  the  same  until  after  the 
grantor's  death,  and  then  to  deliver  it  to  the 
grantee,  and  that  the  parties  both  planned  that 
if  the  grantor  survived  the  property  should  be- 
long absolutely  to  the  former,  sufficiently  al- 
lege that  the  deed  was  deposited  with  the  di- 
rection that  it  was  to  be  delivered  to  the  gran- 
tee only  in  case  he  survived  the  grantor,  and 
at  her  death. 

2.  In  a  salt  to  quiet  title  and  to  obtain  n 
Judicial  construction  of  a  deed,  evidence  held 
to  show  that  the  grantor  never  authorized  the 
delivery  of  the  deed,  which  was  deposited  in 
escrow,  except  on  condition  and  in  case  the 
grantee  should  survive  her. 

Appeal  from  Circuit  Court,  Washtenaw 
County,  In  Chancery;  Edward  D.  Klnne, 
Judge. 

Suit  hy  Maurice  G.  Skinner,  administrator 
of  the  estate  of  Amelia  B.  Kelley,  deceased, 
and  others,  against  Louis  L.  Kelley.  From  a 
decree  for  defendant,  complainants  appeal. 
Reversed. 

Frank  A.  Stivers  (John  F.  Lawrence,  of 
counsel),  for  appellant  Marvin  R.  Salter 
(J.  M.  Everdon  and  George  P.  Stone,  of 
counsel),  for  appellee. 

MONTGOMERY,  J.  The  bill  Ui  this  case 
was  filed  to  quiet  title  and  to  have  a  Judicial 
determination  as  to  the  effect  of  a  deed  and 
will,  executed  by  Amelia  Kelley  In  her  life- 
time, and  deposited  with  Judge  Cheever,  as 
hereinafter  stated.  The  claim  of  complain- 
ants is  that  the  deed  was  deposited  with 
Judge  Cheever  with  the  direction  that  It  was 
to  be  delivered  to  the  grantee,  Obadlah  A. 
Kelley,  only  in  case  he  survived  Amelia,  and 
at  her  death.  The  defendant  in  this  court 
claims  that  the  hill  of  complaint  does  not 
charge  such  a  case. 

We  think  that  while  the  allegations  are  not 
as  specific  as  might  be  desired,  that  the  the- 
ory now  presented  is  fairly  foreshadowed. 
The  bill  does  aver  that  the  deed  was  deposit- 
ed with  Judge  Cheever,  and  that  he  was 
expressly  directed  not  to  deliver  the  deed  un- 
til after  decedent's  death,  and  then  to  de- 
liver It  to  Obadlah  A.  Kelley,  and  to  no 
•tber  person.  The  bill  also  avers  that  the 
parties,  Mr.  and  Mrs.  Kelley,  both  planned 
and  intended  that  in  case  Mrs.  Kelley  surviv- 
ed her  husband,  the  property  should  belong 
absolutely  to  Mrs.  Kelley.  The  facts,  as  they 
appear  by  the  record,  are  as  follows:  Oba- 
dlah A.  Kelley  married  Amelia  Kelley  May 
29,  1880.  About  the  same  year  he  became 
involved  In  a  long  lawsuit  with  bis  son,  Lou- 
la  L.  Kelley,  about  certain  lauds,  which  snl^- 
■equently  became  the  property  of  Amelia 
Kelley,  and  which  are  the  same  lands  in- 
TOlved  In  the  present  suit    The  result  was  a 
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long  and  bitter  contest,  and  there  was  in- 
tense feeling  against  Louis  L.  Kelley  on  the 
part  of  Obadlah  A.  Kelley  and  his  wife,  Ame- 
lia. Tbe  lands  were  conveyed  to  Amelia  Kel- 
ley by  her  husband  May  13,  1882,  and  the 
deed  duly  recorded.  Some  time  previous  to 
November  28,  1892,  Obadlah  A.  Kelley  came 
to  the  office  of  Judge  Noah  W.  Cheever,  and 
stated  that  he  and  his  wife  had  talked  the 
matter  over  of  making  some  arrangements 
for  his  benefit  in  regard  to  these  lands.  He 
said  they  wanted  to  arrange  it  so  that  in 
case  he  survived  his  wife,  he  could  have  tbe 
title  to  this  land.  Mr.  Cheever  told  him  be 
thought  be  could  arrange  it.  On  November 
28,  1892,  they  called  at  Judge  Cheever's  of- 
fice together.  Tbey  both  then  stated  they 
wished  to  have  papers  drawn  so  that  in  case 
Obadlah  A.  Kelley  survived  bis  wife,  he 
could  have  tbe  title  to  this  land.  Judge 
Cheever  suggested  the  making  of  a  deed,  and 
having  it  delivered  to  blm  in  escrow.  In 
coTu^e  of  the  conversation,  after  discussing 
the  matter,  he  suggested  also  the  will.  Tbe 
purpose  of  Mr.  and  Mrs.  Kelley,  and  tbe  ob- 
ject and  Intent  of  the  papers  drawn  by  Judge 
Cheever  and  executed  by  Mrs.  Kelley,  as  tes- 
tified by  Judge  Cheever  himself,  was  as  fol- 
lows. "They  had  both  of  them,  in  all  the 
conversations  I  bad  with  them  In  regard 
to  this  land,  stated  repeatedly  that  tbey  did 
not  want  the  son,  Louis  L.  Kelley,  to  have 
this  property.  They  have  always  stated 
that,  and  they  stated  it  then,  but  they  did 
want  some  provision  made,  if  possible,  so 
that  In  case  Amelia  Kelley  died  before  Oba- 
dlah, that  be  should  have  tbe  property.  Tbey 
finally  agreed  upon  the  proposition  that  the 
deed  and  will  should  be  executed  by  Ame- 
lia Kelley  and  left  with  me,  and,  in  case 
Amelia  Kelley  died  first,  that  the  deed  was 
to  be  delivered  to  Obadlah  A.  Kelley,  and 
to  no  one  else,  and,  in  case  Obadlah  A.  Kelley 
died  first,  that  Mrs.  Amelia  Kelley  should 
continue  to  have  the  absolute  title  to  this 
property  thp  same  as  she  had  had  It.  When 
they  stated  to  me  what  tbey  wished  to  do,  I 
did  not  make  any  special  examination  of 
tbe  authorities  upon  the  question  of  the  deliv- 
ery in  escrow,  but  I  know  from  previous  ex- 
aminations that  there  was  a  large  confilct  of 
authorities,  both  in  the  text-books  and  in  tbe 
.  reports,  in  regard  to  tbe  validity  of  such  a 
delivery,  if  there  were  any  condittons;  and 
to  make  tbe  thing  entirely  sure,  as  It  appear- 
ed to  me,  I  advised  that  a  will  also  be  drawn 
and  executed  to  cover  that  contingency.  The 
reason  I  suggested  a  deed  In  escrow  was 
that  if  it  would  work,  it  was  a  cheap  and 
oasy  way  to  settle  tbe  matter;  but  feeling 
that  there  was  some  uncertainty  as  to  the 
law  under  those  conditions,  I  had  the  will 
prepared  and  executed  by  her."  The  trans- 
action occurred  in  tbe  office  of  Judge  Cheever, 
and  both  the  will  and  deed  are  in  his  hand- 
writing. The  deed  Is  the  usual  form  of  quit- 
claim, the  consideration  being  "one  dollar 
and  love  and  affection."     The  will  devised 


the  land  to  Obadlah.  After  tbe  papers  were 
made.  Judge  Cheever  made  the  following 
indorsement  on  the'  deed:  "This  deed  baa 
been  delivered  to  me  In  escrow,  to  be  dellv 
ered  to  tbe  within  grantee,  Obadlah  A.  Kel- 
ley, on  tbe  death  of  tbe  grantor,  Amelia  Kei- 
ley,  and  not  before.  Dated  November  28, 
1892.  Noah  W.  Cheever."  Judge  Cheever 
testifies  that  this  memorandum  was  made  for 
bis  own  convenience,  and  was  not  made  by 
direction  of  tbe  parties.  The  circuit  Judge 
treated  this  memorandum  as  very  persua- 
sive, if  not  controlling,  upon  the  question  of 
fact  and  found  that  the  only  restriction  up- 
on the  depositary  was  that  tbe  deed  should 
not  be  delivered  in  the  grantor's  lifetime. 

A  careful  consideration  of  tbe  case  leads 
us  to  tbe  conclusion  that  the  grantor  never 
authorized  the  delivery  except  on  condition 
and  in  case  her  husband  should  survive  her — 
a  condition  not  fulfilled,  as  Mrs.  Kelley  sur- 
vived her  husband.  Tbe  testimony  of  Judge 
Cheever  is  clear  and  convincing. 

No  other  question  need  be  discussed,  as  tbe 
conclusion  reacbed  shows  complainants  en- 
titled to  tbe  relief  prayed.  The  decree  is  re- 
versed, with  costs  of  both  courts  to  com- 
plainants.   The  other  Justices  concurred. 


RHODES  V.  BOT7LDRET  et  al. 
(Supreme  Court  of  Michigan.     Nov.  9,  1904.) 

CONSTBUCTION  OF  WllXr— KTATES  TAH- 

1.  A  will  devising  lands  "not  only  to  the  said 
[devisee],  but  to  the  heirs  of  his  body,"  creates 
an  estate  tail. 

2.  Estates  tail  having  been  abolished  in  this 
state  (3  Comp.  Laws,  f  8785),  a  devise  of  land 
to  one  and  ''the  heirs  of  his  body"  vests  title 
in  fee  simple  in  the  devisee. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty, in  Chancery;    Erastus  Peck,  Judge. 

Bill  by  Lorenzo  M.  Rhodes,  aAministFator, 
against  Bert  Bouldrey  and  others.  Com- 
plainant had  Judgment,  and  defendants  ap- 
peal.   Affirmed. 

One  Deming  Bouldrey  died  testate.  By  hls^ 
will  he  devised  to  Silas  W.  Bouldrey,  his  step- 
son, the  land  described  In  the  bill  of  com- 
plaint Silas  mortgaged  the  land.  The  mort- 
gage was  purchased  by,  and  duly  assigned  to, 
defendant  Carter  and  bis  brother,  now  de- 
ceased, who  were  copartners.  Said  mortgage 
was  foreclosed,  and  the  land  purchased  by 
them,  and  subsequently  sold  and  conveyed 
to  Truman  Bouldrey,  of  whose  estate  com- 
plainant is  administrator.  Truman  mort- 
gaged this  and  other  lands,  and  the  mortgage 
so  given  and  the  bond  accompanying  tbe 
same  were  at  the  time  of  the  death  of  Tru- 
man owned  by  defendant  Carter.  His  claim 
against  the  estate  upon  snid  bond  and  mort- 
gage was  allowed  at  tbe  sum  of  $4,611.42. 
Tbe  defendants  May  Covey  and  Bert,  Royal, 
and  Demmon  Bouldrey  are  the  children  of 
Silas,  who  is  still  living.    The  personal  ea- 
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tate  being  InsaCclent  to  pay  the  debts  and 
expenses  of  admlnlstratlou,  complainant  Is 
compelled  to  sell  real  estate  for  that  pnr- 
pose.  Tbe  children  of  Silas  claim  that  their 
father  has  only  a  life  estate  in  the  land, 
under  the  provisions  of  tbe  will  of  Deming 
Bonldrey.  The  second  clause  in  the  trill.  In 
the  nsnal  language,  devises  the  land  to  Silas. 
The  third  clause  reads  as  follows:  "I  be- 
queath the  above-described  lands,  not  only  to 
the  said  Silas  W.  Bouldrey,  but  to  the  heirs 
of  bis  body."  The  object  of  the  bill  is  to  ob- 
tain a  construction  of  the  above  devise, 
complainant  and  defendant  Carter  insisting 
that  by  the  will  the  title  in  fee  vested  In 
Silas.  Tbe  court  below  decreed  that  "tbe 
title  rests  in  fee  simple  absolute  In  tbe  es- 
tate of  said  Truman  Bonldrey,  as  assignee  of 
Silas  W.  Bonldrey,  the  devisee  thereof  under 
the  will  of  Deming  Bouldrey." 

R.  S.  Woodllff,  for  appellants.  Thomas  B. 
Barkworth,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  An 
estate  tall  general  is  one  "limited  to  a  man 
and  the  heirs  of  his  body,  without  any  fur- 
ther specifications."  1  Wasbb.  R.  P.  i  200. 
"To  hold  in  fee  tail  or  in  tail,  as  'where  a 
man  holdeth  certain  lands  or  tenements  to 
blm  and  to  his  heirs  of  bis  body  begotten'; 
that  Is  a  general  tall."  8  Stroud's  Jud.  Die. 
See,  also,  11  Am.  &  Eng.  Bnc.  Law  (2d  Ed.) 
371.  The  devise  In  this  will  created  an  es- 
tate tail  general  under  all  the  authorities. 
It  would  be  difficult  to  find  language  more 
appropriate  to  create  such  an  estate.  Estates 
tall  are  abolished  by  statute.  S  Ciomp.  Laws, 
§  878S.  ThU  case  is  ruled  by  Goodell  v.  Hib- 
bard,  32  Mich.  47,  and  Eldred  v.  Shaw,  112 
Mich.  237,  70  N.  W.  B45. 

Tbe  decree  of  the  court  is  correct,  and  is 
affirmed,  with  costs  to  the  complainant  The 
other  Justices  concurred.  . 


SMITH  T.  HOCKENBERRT. 

(Sapreme  Coort  of  Midiigan.     Nov.  9,  1904.) 

CBDUMAI.  CORVXBSATIOR— OOHNIVARCK  — KTI- 
DBNCB. 

L  In  an  action  for  criminal  conversation,  evi- 
dence that  plaintiff's  wife  had  been  criminally 
intiiDate  wiui  other  men  before  meeting  defend- 
ant, does  not  show  plaintiff's  connivance  at  de- 
fendant's acta,  where  it  is  not  shown  that  plain- 
tiff ever  knew  of  snob  prior  intimacy. 

Z  Tbe  fact  that  when  idaintiff  was  informed 
of  the  improper  relation  oetween  his  wife  and 
defendant  "he  did  not  make  much  of  a  reply," 
and  continued  to  live  with  her,  was  not  evidence 
that  be  consented  to  sndt  relation. 

3.  By  continuing  to  live  with  his  wife  after 
knowledge  of  her  infideli^,  plaintiff  condoned 
her  offense,  bat  not  the  offense  of  defendant. 

4.  In  an  action  for  criminal  conversation  wit- 
neises  were  permitted  to  testify  that  plaintiff's 
wife  had  stated  that  plaintiff  "knew  of  her 
criminal  relations  with  other  men,  and  did  not 
object ;  that  she  had  a  network  around  defend- 
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,ant;  and  that  she  had  taken  good  care,  and 
had  good  witnesses."  Held,  that  these  declara- 
tions were  admissible  only  on  the  ground  that 
plaintiff  and  his  wife  were  co-conspiratArs,  but 
were  not  admissible  as  evidence  that  a  con- 
spiracy existed,  or  of  plaintitTs  connivance. 

&  In  an  action  for  criminal  conversation  it 
was  error  to  admit  evidence  that  plaintiff's  wife 
was  intimate  with  other  men  after  her  intimacy 
with  defendant. 

Error  to  Circuit  Court,  Eaton  Coimty; 
Clement  Smith,  Judge. 

Action  by  Howard  Smith  against  CUuton 
Hockenberry.  Defendant  had  judgment,  and 
plalntUT  brings  error.    Reversed. 

Q.  A.  Smith  and  O.  J.  Hood  (George  Hug- 
gett,  of  counsel),  for  appellant  Lyman  H. 
McCall  (Frank  A.  Dean,  of  counsel),  for  ap- 
pellee. 

• 

CARPENTER,  J.  This  is  an  action  for 
criminal  conversation.  PlaintUTs  testimony 
tended  to  prove  that  bis  family  consisted  of 
himself,  wife,  and  two  children;  that  while 
t^iey  were  living  in  Pottervllle,  Eaton  county, 
defendant  induced  them  to  remove  to  bis 
house  in  Charlotte,  under  an  arrangement  by 
which  be  was  to  room  and  board  with  tbe 
family.  There  was  positive  and  direct  testi- 
mony tending  to  prove  that  while  this  relation 
existed  defendant  debauched  plaintitTs  wife. 
This  testimony  was  not  contradicted.  Tbe 
jury,  however,  rendered  a  verdict  for  the  de- 
fendant finding,  as  we  must  assume,  and  as 
the  charge  of  tbe  court  permitted  them  to  do, 
that  plaintiff  connived  at  his  wife's  criminal 
intimacy  with  defendant  The  most  impor- 
tant question  presented  on  this  record  is 
whether  there  was  any  evidence  which  jus- 
tified this  finding.  There  was  no  testimony 
directly  proving  plaintiff's  connivance,  but  de- 
fendant claims  that  there  was  testimony  from 
which  such  connivance  might  legitimately  be 
inferred.  We  will  proceed  to  state  and  dis- 
cuss that  testimony. 

(a)  There  was  testimony  tending  to  prove 
that  plaintiff's  wife  bad  been  criminally  In- 
timate with  several  other  men  before  she  met 
defendant  It  is  urged  that  this  testimony 
warranted  an  inference  of  plaintiff's  conniv- 
ance, because  he,  "knowing  of  his  wife's  hab- 
its as  to  consorting  with  other  men,  took  no 
steps  to  prevent  it."  It  is  obvious  that  this 
argument,  if  otherwise  sound.  Is  based  upon- 
the  assumption  that  plaintiff  knew  that  bis 
wife  had  consorted  with  other  men.  If  this 
assumption  is  not  well  founded,  the  argument 
must  be  rejected.  There  is  no  evidence  that 
plaintiff  had  such  knowledge.  No  circum- 
stances of  bis  wife's  prior  misconduct  Is  ever 
shown  to  have  come  under  his  observation; 
no  rumor  of  her  want  of  chastity  is  ever 
shown  to  have  reached  him.  It  cannot  there- 
fore, be  assumed  that  he  bad  such  knowledge, 
unless  he  Is  chargeable  with  constructive  i>"-  ' 
tice  of  his  wife's  misconduct  He  is  not 
chargeable  with  such  notice  unless  he  owes 
to  the  man  who  wantonly  destroys  his  do- 
mestic ba!pplness  an  obligation  of  diligence. 
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It  Is  scarcely  neceesary  to  say  that  no  snch 
obligation  exists.  • 

(b)  One  of  plaintiff's  witnesses,  who  testi- 
fies to  Improper  relations  existing  between 
plalntifCs  wife  and  defendant,  was  at  that 
time,  on  plaintiff's  Inyitation.  a  guest  in  his 
house.  The  witness  had  arisen  early  in  the 
morning,  but  after  plaintiff  had  gone  to  work, 
and  In  moving  about  the  house  discovered 
plaintiff's  wife  and  defendant  in  a  compro- 
mising relation.  We  cannot  assent  to  defend- 
ant's contention  that,  because  plaintiff  invited 
the  witness  to  be  a  guest  In  his  house,  It  may 
be  Inferred  that  he  knew  and  consented  to 
the  Improper  relations  existing  between  his 
wife  and  defendant 

(c)  There  was  evidence  that  when  plaintiff 
was  informed  of  the  improper  relations  exist- 
ing between  his  wife  and  defendant  "he  did 
not  make  very  much  of  a  reply,"  and  he  con- 
tinned  thereafter  to  live  with  his  wlfa 
Plaintiff,  when  told  of  his  wife's  infidelity, 
was  not  called  upon  to  assert  that  he  did  not 
consent  to  the  same.  His  silence,  therefor& 
was  no  admission  of  such  consent  By  con- 
tinuing to  live  with  his  wife  plaintiff  con- 
doned her  offense,  but  he  did  not  condone  the 
offense  of  her  paramour.  See  Sanborn  v. 
Nellson,  4  N.  H.  501;  Slkes  v.  Tippins,  85  Ga. 
231,  11  S.  E.  662.  In  Stumm  v.  Hummel,  39 
Iowa,  478,  it  was  held  that  the  trial  court  did 
not  err  In  refusing  to  charge  the  Jury  that, 
"If  plaintlfl,  after  full  knowledge  of  his  wife's 
infidelity,  continued  to  live  with  her  upon  the 
same  terms  as  before  her  crime,  this  would 
be  evidence  to  show  that  plaintiff  connived  at 
It";  and  In  charging  that  "plaintiff's  forgive- 
ness of  his  wife  and  continuance  of  the  mari- 
tal relation  did  not  necessarily  have  the  effect 
to  establish  connivance  or  assent"  It  cannot 
be  claimed  that  this  Is  an  authority  for  the 
proposition  that  connivance  cannot  be  Infer- 
red because  the  husband  continues  marital 
relations  with  his  wife  after  knowledge  of  her 
Infidelity.  I  think,  however,  that  the  lan- 
guage of  the  court  in  disposing  of  the  ques- 
tion indicates  that  such  Inference  cannot  be 
drawn.  That  language  was  as  follows:  "The 
law  will  not  hold  a  party  remediless  for  an 
injury  of  this  kind  because  through  the  exer- 
cise of  Christian  virtue,  the  influence  of  fam- 
ily, or  even  In  the  want  of  what  may  be  re- 
garded as  true  manly  spirit,  he  forgives  an 
erring  wife,  and  trusts  In  her  reformation  and 
promise  of  future  good  conduct  and  virtue." 
The  question  of  whether  connivance  may  be 
inferred  from  condonation  by  the  husband  of 
his  wife's  infidelity  must  be  disposed  of.  then, 
not  by  authority,  but  on  principle.  If  the 
husband  did  actually  connive  at  bis  wife's 
Intimacy  with  defendant  it  might  Justly  be 
inferred  that  he  would  continue  his  marital 
relations  with  her.  But  we  encounter  an  al- 
together different  question  when  we  are  asked 
to  infer  such  connivance  from  a  continuance 
of  the  marital  relations.  The  husband  may 
have  continued  the  marital  relations  from  one 
of  several  iXMSslble  reasons.     He  may  have 


continued  them  because  he  connived  at  bis 
wife's  Improper  conduct  becaiSse  that  course 
was  best  for  the  interests  of  his  children,  be- 
cause he  lacked  spirit  to  resent  his  humilia- 
tion, or  because  he  was  moved  by  love  for  his 
erring  wife  or  by  pity  foi;  her  conditioa 
There  is  nothing  in  this  case  which  enables 
us  to  say  whether  any  one  of  these,  or  some 
other  possible  reason,  determined  plaintiff's 
action.  We  depart  from  the  law  of  sound 
reason  and  legal  evidence  and  enter  the  field 
of  pure  speculation  if,  under  such  drcnm- 
stances,  we  attempt  to  infer  the  particular 
reason  which  moved  plaintiff  to  condone  bis 
wife's  offensa  Those  decisions  which  deny 
the  right  of  a  Jury  to  attribute  to  a  particular 
cause  an  Injury  which  may  as  well  be  attrib- 
utable to  another  (see  Muddle  v.  Stride,  9 
C.  &  P.  380;  Gllbart  v.  Dale,  5  Ad.  &  El.  43: 
Midland  Railway  v.  Bromley,  17  Q.  B.  372; 
Marquette,  Hought  &  Ont  R.  Co.  v.  Kirk- 
wood,  45  Mich.  56,  7  N.  W.  209,  40  Am.  Rep. 
453)  are  in  point,  and  sustain  this  conclusion. 

(d)  Witnesses  were  permitted  to  testify 
that  plaintiff's  wife  had  stated,  though  not  in 
his  presence,  "that  her  husband  knew  of  her 
criminal  relations  with  other  men,  and  did 
not  object;  that  she  had  a  network  around 
defendant;  and  that  she  had  taken  good  care, 
and  had  good  witnesses."  These  declarations 
were  admissible  only  upon  the  ground  that 
plaintiff  and  his  wife  were  co-conspirators, 
but  they  furnished  no  evidence  that  the  con- 
spiracy existed  (see  Solomon  v.  Klrkwood,  55 
Mich.  256,  21  N.  W.  336;  Mawich  v.  Elsey,  47 
Mich.  10.  8  N.  W.  587,  10  N.  W.  57),  and 
therefore  they  cannot  be  considered  as  for- 
nishlng  any  evidence  of  plaintiffs  connivance 

Other  Items  of  testimony  less  significant 
than  these  are  relied  upon  by  defendant  The 
above  reasoning  would  compel  us  to  sny  of 
them,  as  of  these,  that  they  do  not  Justify  the 
inference  that  plaintiff  connived  at  his  wife's 
Infidelity,  and  that-the  court  therefore  erred 
in  his  charge  and  in  his  refusal  to  charge. 

As  there  was  no  evidence  of  a  consplracj, 
the  court  also  erted  in  receiving  in  evidence 
the  declarations  of  the  wife  that  her  husband 
knew  of  her  criminal  relations  with  other 
men,  and  that  she  had  a  network  around  de- 
fendant 

The    trial    court    permitted   defendant   to 
prove  that  plaintiff's  wife  was  guilty  of  crim- 
inal intimacy  with  other  men,  both  before  and 
after  her  intimacy  with  defendant    The  tes-       i 
tlmony  relative  to  such  intimacy  before  plain-       | 
tiff's  cause  of  action  accrued  was  property      | 
admitted.    The  proof  that  his  wife  lacked      | 
chastity  before  defendant  met  her  clearly  les- 
sened plaintiff's  damages.    See  Ellsam  v.  E'au-      | 
cett  2  Esp.  N.  P.  562;  Rea  v.  Tuck«,  61  111. 
110,  99  Am.  Dec.  539;   Torre  v.  Summers,  2 
Nott  &  McC.  (S.  C.)  267,  10  Am.  Dea  597. 
The  testimony  relative  to  the  intimacy  after 
the  cause  of  action  accrued  should,  however, 
have  been  excluded.    See  Ellsam  v.  Fancett, 
supra;  Rea  v.  Tucker,  supra;  Torre  v.  Snm- 
mers,  supra.    The  ground  upon  wtilch  tbls 
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testimony  Is  excluded  Is  not  stated  In  these 
decisions,  but  I  assume  that  It  rests  in  part 
at  least  upon  the  assumption  that  defend- 
ant's wrong  may  have  contributed  to  the  sub- 
sequent misconduct  of  plaintiff's  wife,  and 
that  to  admit  such  testimony  might  enable 
him  to  use  a  circumstance  to  mitigate  dam- 
ages which  actually  enhances  them.  I  do  not 
think  that  any  other  question  presented  by 
the  record  demands  discussion. 

Judgment  reversed,  and  a  new  trial  or- 
dered. 

GRANT,  J.,  did  not  sit   The  other  Jnaftices 
concurred. 


MORRILL  v.  MORRILL. 
(Snpreme  Court  of  Michigan.     Nov.  9,  1904.) 

TSnANTS    BT    BNTIBrrT—INCIDBWTS— BIGHT    Of 

WIFE  TO  CHOPS— AOSBEMKNT  WITH 

nUSBARD— EFFECT. 

1.  A  wife  has  no  right,  either  at  common  law 
or  under  Comp.  Laws  1897,  i  8690 — which  se- 
cnres  to  married  women  their  property,  together 
with  the  right  to  transfer  the  same  free  from 
the  debts  of  their  respective  husbands — to  a 
•hare  of  the  crops  growing  on  lands  held  by 
her  and  her  husband  as  tenants  by  the  entirety, 
for  by  the  common  law  the  ezclasive  right  to 
dispose  of  such  crops  and  use  the  proceeds  as 
he  sees  fit  belongs  to  the  husband,  and  the  stat- 
ute quoted  has  no  application  to  estates  by  en- 
tirety. 

2.  A  verbal  agreement  between  a  wife  and  her 
husband  that  she  shall  have  an  equal  share  in 
the  profits  arising  from  land  held  by  them  as 
tenants  by  the  entirety  is  invalid,  as  it  would, 
if  enforced,  operate  to  change  the  effect  of  the 
deed  creating  the  tenancy. 

Appeal  from  Circuit  Court,  Van  Buren 
County,  In  Chancery;  John  R.  Carr,  Chan- 
cellor. 

Suit  by  Frank  B.  Morrill  against  Cora 
Morrill.  From  a  decree  for  defendant,  com- 
plainant appeals.     Reversed. 

Thos.  J.  Cavanangh  and  L.  A.  Tabor,  for 
appellant  W.  O.  Howard  and  A.  Lynn  Free, 
for  appellee. 

CARPENTER,  J.  The  parties  to  this  suit 
are  husband  and  wife.  They  were  married 
about  13  years  ago.  In  December.  1901, 
they  separated,  and  shortly  afterward  de- 
fendant filed  a  bill  for  divorce,  which,  tipon 
a  hearing,  was  dismissed.  They  own  80 
acres  of  land  aa  tenants  by  the  entirety,  upon 
which.  In  1903,  complainant  had  a  crop  of 
grapes.  Defendant  undertook  to  harvest  this 
crop.  Complainant  filed  this  bill  to  enjoin 
such  action.  Defendant  filed  a  cross-bill 
averring  that  she  contributed  the  money  for 
the  purchase  of  this  property  under  a  verbal 
agreement  that,  while  the  title  should  be 
taken  as  It  was,  she  should  hare  an  "equal 
share  In  tiie  profits  arising  from  said  prem- 
ises." Upon  this  ground,  as  well  as  upon 
the  ground  that  she  had  a  similar  right  as 
a  tenant  by  the  entirety,  she  prayed  for  an 
accounting,  and  that  the  property  be  placed 
In  the  hands  of  a  receiver.  The  controversy 
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was  heard  by  the  lower  court,  and  the 
prayer  of  this  cross-bill  granted. 

Two  questions  are  raised  by  this  appeal: 
First  Has  the  wife  a  right  to  a  share  of  the 
crops  growing  on  lands  held  by  her  and  her 
husband  as  tenants  by  the  entirety?  If  the 
wife  has  a  right  to  compel  her  husband  to 
account  for  a  share  of  the  crops  on  land  held 
by  entireties  when  they  are  living  separate, 
as  In  this  case,  she  cannot  be  denied  that 
right  when  they  are  living  together.  If  she 
has  such  a  right  It  becomes  Important  to 
determine  where  she  obtained  it  The  com- 
mon law  certainly  gave  her  no  such  right; 
for,  according  to  Its  principles,  the  exclusive 
right  to  dispose  of  the  crops  and  use  the  pro- 
ceeds as  he  saw  fit  belonged  to  the  husband. 
See  Pray  v.  Stebblns,  141  Mass.  219,  4  N.  E. 
824,  55  Am.  Rep.  462;  Buttlar  v.  Rosenblath, 

42  N.  J.  Eq.  651,  9  Atl.  695,  59  Am.  Rep.  52; 
Bertles  v.  Nunan,  92  N.  Y.  152,  44  Am.  Rep. 
361.  It  follows,  therefore,  that  If  the  wife 
has  that  right  now  she  obtained  It  as  the 
result  of  some  statute  of  this  state.  The  only 
statute  which  It  can  be  claimed  has  any 
bearing  on  this  subject  is  our  married  wo- 
man's act  Section  8690,  Comp.  Laws  1897. 
I  think  it  must  be  conceded  that  the  decisions 
of  this  court  have  determined  that  this  stat- 
ute has  no  application  to  estates  by  entirety. 
See  Fisher  v.  Provin,  25  Mich.  347;  Vinton 
V.  Beamer,  55  Mich.  559,  22  N.  W.  40;  Speler 
T.  Opfer,  73  Mich.  35.  40  N.  W.  909,  2  L.  R. 
A.  345,  16  Am.  St.  Rep.  556;  Nay  lor  v.  Ml- 
nock,  96  Mich.  182,  55  N.  W.  66i,  35  Am.  St 
Rep.  595;  Dickey  v.  Converse,  117  Mich.  449, 
76  N.  W.  80.  72  Am.  St  Rep.  568;  Doane 
V.  Feather's  Estate,  119  Mich.  691,  78  N.  W. 
884.  I  think  It  unnecessary  to  determine 
whether  the  husband's  exclusive  control  of 
these  crops  is  an  incident  of  estates  by  en- 
tirety, or  whether,  as  held  in  Hlles  v.  Fisher, 
144  N.  Y.  806,  38  N.  B.  837,  30  L.  R.  A.  305, 

43  Am.  St  Rep.  762,  and  Buttlar  v.  Rosen- 
blath, supra.  It  Is  a  result  of  the  marital 
unity.  If  It  Is  an  Incident  of  estates  by  en- 
tire^, then  since,  under  our  decisions,  es- 
tates by  entirety  remain  as  at  common  law, 
that  right  continues  to  belong  to  the  husband. 
If  It  is  a  result  of  the  marital  unity,  the 
same  conclusion  must  be  reached,  because  we 
have  held — as  we  were  bound  to  hold — ^that 
the  statute  does  not  affect  the  marital  tmlty. 
See  Snyder  v.  People,  26  Mich.  106,  12  Am. 
Rep.  302.  And  accordingly  we  have — as  we 
were  bound  to  do — rejected  the  authority  of 
Hlles  v.  Fisher  and  Buttlar  v.  Rosenblath, 
supra.  See  Dickey  v.  Converse,  supra.  We 
are  compelled  to  conclude  from  this  reasoning 
that  as  a  tenant  by  the  entirety  the  wife  has 
no  such  Interest  In  the  crops  as  to  justify  the 
decree  complained  of.  It  Is  contended^  how- 
ever, that  the  decision  of  this  court  in  Dickey 
V.  Converse.  117  Mich.  449,  76  N.  W.  80,  72 
Am.  St.  Rep.  668,  justifies  the  decree.  In 
that  case  It  was  held  that  no  Interest  In 
growing  crops  iipon  land  held  by  husband 
and  wife  as  teiAints  by  the  entirety  was  sub- 
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ject  to  selmre  on  an  execution  Issued  to  col- 
lect a  Judgment  against  tlie  husband;  tbat 
the  levy  could  not  be  supported  either  upon 
tbe  ground  that  tbe  busband  owned  the  en- 
tire crops  or  on  tbe  ground  tbat  as  a  tenant 
In  common  be  owned  an  Interest  of  one-balf 
tberein  wlilch  was  subject  to  seizure.  This 
decision  proceeded  upon  tbe  ground  tbat  es- 
tates by  entirety  at  tbe  common  law  con- 
tinued to  exist  In  this  state,  and  tbat  tbe 
"crop  raised  on  land  held  by  husband  and 
wife  by  entireties  Is  held  by  them  In  the 
same  manner  and  subject  to  tbe  same  law  as 
the  land  Itself,  and  such  crop  is  therefore 
not  subject  to  levy  and  sale  on  an  execution 
against  tbe  husband."  To  argue  that  Dlcke>r 
r.  Converse  Is  an  authority  for  the  proposi- 
tion that  the  wife  has  an  interest  in  tbe  crops 
which  she  did  not  have  at  common  law  Is 
to  argue  that  the  conclusion  reached  In  that 
case  compels  us  to  reject  tbe  premise  upon 
which  it  is  founded.  Sucb  an  argument 
cannot  be  sound.  Dickey,  v.  Converse  .is,  in 
my  judgment,  an  authority  against  rather 
than  in  support  of,  the  preposition  under 
consideration.  It  was  there  decided  that  the 
husband  has  not — and  this  certainly  means 
that  the  wife  has  not — such  an  Interest  In 
tbe  crops  tbat  it  might  be  taken  on  an  ex- 
ecution. If  tbe  wife's  interest  in  sucb  crops 
cnunot  be  taken  on  an  execution,  I  do  not 
think  that  it  can  be  separated  or  set  out  to 
her  on  an  accounting.  I  think  that,  constru- 
ing Dickey  v.  Converse,  as  we  are  bound 
to  do,  in  harmony  with  tbe  former  decisions 
of  this  court  the  authority  of  which  it  recog- 
nizes, we  are  bound  to  say  that  while  the 
wife  has  such  an  interest  In  these  crops  that 
they  cannot  be  taken  on  an  execution  against 
her  husband,  such  Interest  does  not  interfere 
with  his  power  of  management  disposition, 
and  control.  Nor  do  I  think  it  can  be  Justly 
urged  that  this  conclusion  makes  the  right 
of  tbe  wife  valueless.  There  may  be  In- 
stances— and  perhaps  this  is  one — where  the 
wife  needs  legal  protection  from  a  cruel  hus- 
band, who  misappropriates  property  which 
in  a  moral  sense  may  be  characteriiBed  as  a 
trust;  but  after  all,  sucb  Instances  are  ex- 
ceptional, and  when  they  arise  may  or- 
dinarily be  dealt  with  In  a  suit  for  divorc& 
As  a  general  proposition,  it  Is  of  advantage 
to  the  wife  and  to  the  family  that  no  out- 
side person  shall  have  the  right  to  interfere 
with  a  busband  who  may  be  safely  trusted 
to  dispose  of  the  profits  arising  from  such 
an  estate  according  to  his  judgment  It  may 
be  conceded  that  it  is  anomalous  to  hold  tbat 
tbe  wife's  interest  in  this  property  is  suffi- 
cient to  prevent  its  being  taken  on  an  ex- 
ecution against  her  husband,  and  at  the  same 
time  It  is  not  sufficient  to  enable  her  to  use 
it  for  her  own  benefit  But  this  is  by  no 
means  a  conclusive  argument.  The  truth 
is,  estates  by  entirety  are  anomalous.  It  Is 
anomalous  to  hold  that  a  wife  has  sucb  an 
interest  in  the  profits  of  sucA  an  estate  that 
they  cannot  be  sold  for  her  husband's  debt 


and  at  tbe  same  time  to  hold  that  they  can- 
not be  taken  for  her  debt  It  would  also  be 
anomalous  to  hold,  as  we  are  asked  by  com- 
plainuDt  that  a  wife's  interest  in  the  crops 
raised  upon  a  piece  of  land  is  subject  to  par- 
tition and  s^aration,  and  at  the  same  time 
to  concede,  as  I  think  we  moat  that  her  in- 
terest In  the  land  is  not 

Second.  Can  a  wife  make  a  binding  verbal 
agreement  with  her  husband  that  she  shall 
have  an  equal  share  in  tbe  profits  arising 
from  land  held  by  them  as  tenants  by  the 
entirety?  If  she  can,  then  by  an  oral  agree- 
ment the  legal  effect  of  tbe  deed  is  changed, 
and  it  Is  settled  that  "no  parol  proof  can  be 
admitted  to  give  tbe  deed  a  different  effect 
than  such  as  the  words  In  it  legitimately  Im- 
port" Jacobs  T.  Miller.  50  Mich.  126,  15  N. 
W.  42. 

It  results  from  this  reasoning  tbat  the  de 
cree  appealed  from'  should  be  vacated,  and 
complainant  be  given  a  decree  in  accordance 
with  the  prayer  of  his  bill. 

GRANT,  J.,  did  not  sit  The  other  Jus- 
tices concurred. 


AMERICAN  FOUNDRX  &  MACHINERY 
CO.  V.  CHARLEVOIX  CIRCUIT  JUDGE. 

(Supreme  Court  of  Michigan.     Nov.  9,  1901.) 

INJUNCnOR— B0NI>— RB0X68ITT. 

I.  A  complaint  alleged  that  complainants  were 
holders  of  the  bonds  of  a  corporation  which 
had  purchased  from  defendant  machinery  which 
was  built  into  its  factory,  so  that  it  conld  not 
be  removed ;  that  the  contract  under  which  the 
machinery  was  purchased  provided  that  defend- 
ant could  remove  the  same  in  default  of  pay- 
ment of  the  price,  but  that  defendant  knew  of 
tbe  l>ond  issue  secured  by  the  factory.  De- 
fendant bad,  however,  commenced  replevin  to 
recover  the  machinery.  The  prayer  was  that 
defendant  be  enjoined  from  removing  the  prop- 
erty until  the  determination  of  the  rights  of  tlie 
parties.  Beld,  that  the  injunction  was  not  ask- 
ed to  stay  the  trial  of  an  action  at  law,  within 
the  meaning  of  Comp.  Laws,  §  502,  prohibiting 
tbe  issuance  of  injunctions  in  such  cases  until 
the  giving  of  a  bond  to  plaintiff  in  the  law 
action,  and,  as  no  injury  would  be  done  to  the 
machinery  by  permitting  it  to  remain  in  the 
factory  until  the  determination  of  the  questions 
involved,  and  irreparable  injury  would  result  to 
the  bondholders  by  its  removal,  and  as  the  bond- 
holders were  under  no  obligation  to  pay  the 
debt  or,  if  they  were,  sbould  be  permitted  to 
make  payment  and  avoid  the  destruction  of 
their  security,  no  twnd  should  be  required. 

Mandamus  proceedings  by  the  American 
Foundry  &  Machinery  Company,  relator, 
against  the  Charlevoix  Circuit  Judge.  Writ 
denied. 

The  relator  seeks  the  writ  of  mandamus 
to  compel  tbe  respondent  to  vacate  an  order 
granting  a  preliminary  injunction.  Upon  fil- 
ing the  bill  the  injunction  was  ordered  and 
issued.  Relator  ffied  an  affidavit,  and  moved 
for  a  dissolution  of  the  Injunction,  which  re- 
spondent refused.  The  material  facts  al- 
leged in  the  bill  of  complaint  are:    That  a 
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corporation  known  as  the  Charlevoix  Sugar 
Company  constructed  a  factory  and  refinery. 
That  it  authorized  the  Issue  of  bonds,  not 
exceeding  the  sum  of  $250,000,  and  a  mort- 
gage to  secure  the  same,  to  the  United 
States  Mortgage  &  Trust  Company;  said 
mortgage  to  cover  all  the  real  estate,  prop- 
erty, chattels,  and  effects  of  said  corporation 
as  collateral  security  for  the  payment  of  the 
bonds.  That  bonds  were  Issued.  That  com- 
plainants own  some  of  said  bonds.  That  the 
mortgage  was  executed  July  24,  1902.  That 
the  Charlevoix  Sugar  Company  made  a  con- 
tract with  the  National  Construction  Com- 
pany, of  Detroit,  Mich.,  to  build,  construct, 
and  equip  the  necessary  buildings  for  said 
sugar  company,  and  to  furnish  all  machinery 
reqnired.  That  in  the-  e<]uipplng  of  said  fac- 
tory said  National  Construction  Company 
purchased  from  the  relator,  the  American 
Foundry  &  Machinery  Company,  certain  ma- 
chinery. That  said  machinery  was  firmly 
and  secnrely  attached  to  said  factory — ^built 
into  It  on  a  brick  and  concrete  base — and 
cannot  be  removed  without  causing  the  de- 
struction of  the  walls  of  the  factory.  That 
by  the  terms  of  the  contract  between  the 
relator  and  the  National  Construction  Com- 
pany the  relator  agreed  to  furnish  to  the 
construction  company  this  machinery  for  the 
sum  of  $32,106.  The  contract  for  the  pur- 
chase price  thereof  provided:  "It  Is  further 
expressly  agreed  by  and  between  the  par- 
ties hereto  that  the  sale  of  the  machlnety 
herein  Is  a  conditional  and  not  an  absolute 
fa\e  and  Is  conditioned  upon  the  payment  by 
«aid  second  party  of  the  purchase  price  there- 
of In  the  manner  hereinbefore  provided;  that 
the  machinery  covered  by  this  contract  shall 
he  and  remain  personal  and  not  real  property 
iiDdl  the  purchase  price  hereinbefore  stated 
is  fnliy  paid  to  said  first  party,  and  that  the 
title  to  said  machinery  and  to  every  part 
and  portion  thereof  shall  remain  vested  in 
said  first  party,  its  successors  or  assigns  un- 
til the  purchase  price  thereof,  hereinbefore 
stated,  is  fnlly  paid,  or  until  any  notes, 
drafts,  or  acceptances  or  renewals  thereof 
taken  on  account  of  said  purchase  price  by 
said  first  party,  or  any  Judgment  or  Judg- 
ments rendered  thereon,  or  any  part  thereof 
and  the  taxable  costs  thereon,  shall  have 
been  fully  paid,  satisfied,  and  discharged. 
It  being  expressly  agreed  that  the  taking 
of  any  note,  bond,  certificate  of  stock,  or 
other  property  by  way  of  secnrity,  or  the 
eonrerslon  of  same  into  cash  to  apply  on  the 
purchase  price  of  said  machinery,  or  the  fil- 
ing of  any  claim  of  Hen  by  said  first  party, 
shall  in  no  way  constitute  or  be  held  to  be 
a  waiver  by  said  first  party  of  this  term  of 
tuts  contract  or  of  Its  right  to  repossess  it- 
self of  said  machinery  so  long  as  any  por- 
tion of  said  purchase  price  remains  unpaid 
and  said  second  party  is  in  default  therefor, 
and  In  event  of  this  second  party  falling  to 
pay  said  first  party  the  amount  due  it  under 
this  contract  in  the  manner  hereinbefore  pro- 


vided, then  and  thereupon  it  shall  be  law- 
ful and  the  said  first  party  is  hereby  li- 
censed and  empowered,  without  process  of 
law,  to  enter  upon  the  premises  wheresoever 
the  said  machinery  may  be  situate,  without 
the  giving  of  any  notice  of  its  Intention  to  do 
so,  and  to  remove  the  same  or  any  part  there- 
of and  retake  the  same  into  its  possession, 
custody  and  control  and  treat  any  and  all 
payments  theretofore  made  on  account  of 
said  purchase  price  as  having  been  paid  for 
the  reasonable  use,  wear  and  tear  of  said 
machinery."  That  the  said  relator  knew 
that  said  sugar  company  had  issued  bonds 
and  executed  and  delivered  said  mortgage  to 
secure  them;  knew  that  said  bonds  would  be 
sold  and  disposed  of  to  the  public,  and  that 
the  bondholders  would  look  to  the  said  fac- 
tory and  property  for  Its  security.  The  bill 
alleges  upon  Information  and  belief  that  said 
National  Construction  Company  has  paid  the 
relator  in  full;  that  the  relator,  claiming  that 
its  contract  with  the  National  Construction 
Company  bad  not  been  fulfilled,  and  that 
there  was  still  an  amount  due,  brought  suit 
in  replevin  for  the  machinery;  that  the  sher- 
iff of  the  county,  by  virtue  of  said  writ  had 
levied  upon  said  property,  and  was  about  to 
remove  the  same;  that  said  replevin  suit  is 
at  issue,  and  ready  for  trial;  that  com- 
plainants have  no  desire  and  do  not  intend  to 
prevent  or  delay  the  trial  of  said  cause;  that 
the  complainants  applied  to  the  United  States 
Mortgage  &  Trust  Company  to  commence  ac- 
tion to  restrain  relator  from  removing  said 
machinery,  but  that  said  company  has  re- 
fused to  do  so;  that  the  complainants  are 
one  of  the  cestuis  que  trustent  to  be  benefited 
by  said  mortgage;  that  said  action  of  re- 
plevin was  commenced  against  the  sugar 
company  and  the  National  Construction  Com- 
pany; that  the  complainants  are  not  inter- 
ested in  the  outcome  of  the  replevin  suit,  but 
insist  that  the  rights  of  the  bondholders  in 
said  property  will  remain  the  same  which- 
ever party  prevails  in  that  suit;  that  the 
rights  of  the  bondholders  are  superior  to 
those  of  relator,  and  that  the  relator  has  no 
right  to  remove  the  machinery,  for  the  rea- 
son that  it  is  a  part  of  the  realty,  and  a 
part  of  the  security  claimed  by  them.  The 
bill  prays  that  the  relator  may  be  enjoined 
from  removing  the  machinery  until  the  fur- 
ther order  of  the  court,  and  the  rights  of  the 
parties  may  be  determined.  The  bill  further 
alleges  that  the  Charlevoix  Sugar  Company  is 
insolvent;  that  the  machinery  in  dispute  was 
delivered  to  the  National  Construction  Com- 
pany after  the  mortgage  to  the  trust  com- 
pany was  duly  recorded;  asks  for  an  account- 
ing between  relator  and  the  National  Con- 
struction Company  to  determine  the  amount 
due,  so  that  the  complainants,  or  the  trust 
company  for  the  bondholders,  may  have  the 
opportunity  to  protect  their  security  by  the 
payment  of  the  claim,  should  it  be  found  that 
the  title  of  the  relator  to  the  property  is  par- 
amount to  the  lien  of  the  bondholders.    The 
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affidavit  made  by  tbe  attorney  for  the  relator 
in  opposition  to  tbe  preliminary  Injunction, 
sets  up  tbe  contract  of  sale  to  tbe  National 
Construction  Company,  tbe  failure  to  pay, 
and  tbe  proceedings  in  tbe  replevin  suit,  tbe 
levy  of  the  sherUI,  tbe  appraisal  of  tbe  prop- 
erty at  $16,000,  and  tbe  giving  of  a  bond  in 
tbe  sum  of  $32,000.  "Tbe  court  did  not  re- 
quire, and  tbe  complainants  In  tbe  cbancery 
suit  did  not  give,  a  bond  under  Comp.  Laws, 
S  502. 

Anderson  &  Rackbam,  for  relator.  Llale 
Sbanaban,  for  respondent 

GRANT,  J.  (after  stating  the  facts).  The 
statute  provides  that  "no  injunction  shall  Is- 
sue to  stay  tbe  trial  of  any  personal  action 
In  a  court  of  law,  until  tbe  party  applying 
tberefor  shall  execute  a  bond  with  one  or 
more  sufficient  sureties  to  tbe  plaintiff  In 
.such  action  at  law,"  etc.  Comp.  Laws,  | 
502.  The  trial  at  law  Is  not  stayed  by  the 
Injunction,  and  counsel  assert  In  their  brief 
that  the  case  has  since  been  tried.  There 
Is  no  evidence  of  this  In  the  record,  and  we 
cannot  now  consider  It.  Tbe  respondent.  In 
refusing  to  dissolve  tbe  Injunction,  stated 
that  "the  trial  of  tbe  cause  it  not  sought  to 
be  restrained,  and  whether  the  present  re- 
straining order  would  be  of  any  force  to  pre- 
vent tbe  removal  of  the  property  after  Judg- 
ment I  do  not  determine."  No  precedents 
under  this  statute  or  a  similar  one  are  cited. 
Probably  tbe  question  la  new.  Tbe  claim  of 
tbe  bondholders  is  that  this  ponderous  ma- 
chinery was  sold  and  purchased  with  the 
knowledge  that  It  must  necessarily  become  so 
affixed  to  the  realty  as  to  become  a  part  of 
It  The  bill  of  complaint  asserts  that  the 
bondholders  bad  no  knowledge  of  the  con- 
tract between  relator  and  tbe  National  Con- 
struction Company,  and  that  they  are  Inno- 
cent mortgagees.  Suppose  that  a  vendor 
were  to  sell  brick,  stone,  or  Iron  to  form  a 
part  of  the  structure  of  a  building,  upon  tbe 
condition  that  the  title  thereto  should  remain 
In  him  until  payment  of  tbe  purchase  price; 
that  tbe  building  were  constructed;  and  tbe 
owner  should  sell  or  mortgage  It  to  a  party 
who  bad  no  knowledge  of  such  contract  of 
sale — would  the  vendor  have  tbe  legal  right 
to  tear  down  the  building  to  take  his  brick, 
stone,  or  Iron?  As  between  tbe  vendor  and 
vendee,  tbe  vendee  may  be  bound  by  such 
conditions;  but  It  does  not  follow  that  the 
vendor  would  possess  such  right  against  an 
Innocent  vendee  or  mortgagee.  Tbe  court 
now  has  only  tbe  allegations  In  tbe  bill  to 
act  upon.  Tbe  evidence  may  disclose  a  dif- 
ferent state  of  facts.  It  Is  not  claimed  that 
the  property  will  suffer  injury  if  left  in  the 
building  until  the  rights  of  the  parties  are 
determined.  If  the  allegations  of  the  bill  are 
true,  tbe  removal  of  this  property  will  result 
In  great  and  Irreparable  injury  to  tbe  bond- 
holders. If  tbe  contention  of  tbe  bondholders 
is  correct  they  are  under  no  obligation  to  pay 
tbe  debt  due  the  relator.    They  ought  not 


therefore,  in  good  conscience,  to  be  required 
to  give  bond  to  pay  it  until  the  right  of  the 
relator  to  seize  Its  property  la  determined. 
If  it  Is  determined  in  tbe  suit  at  law  tbat 
that  right  exists,  and  there  is  a  balance  still 
unpaid,  the  bondholders  ought  in  good  con- 
science and  equity  to  have  tbe  right  of  pay- 
ment and  thus  avoid  the  destruction  of  their 
property.  The  contention  on  behalf  of  re- 
lator appears  to  be  that  to  restrain  tbe  re- 
moval of  the  proiKrty  is,  in  effect  to  restrain 
tbe  trial  of  the  suit  at  law,  and  therefore 
In  violation  of  the  statute.  We  think  other- 
wise. We  agree  with  tbe  circuit  Judge  in 
holding  that  the  statute  does  not  apply  to 
such  a  case  as  this,  and  tbat  it  was  no  abuse 
of  discretion  to  keep  this  property  in  place 
and  intact  until  the  rights  of  tbe  parties  are 
determined. 

The  writ  la  denied.     Tbe  other  Justices 
concurred. 


CASWELL  V.  PILKINTON. 

(Supreme  Court  of  Michigan.     Nov.  9,   lOO-L) 

VBAUDULENT  CONVETANCKS— PAYMENT  OF 
DEBTS. 

1.  A  conveyance  of  a  debtor's  Interest  in  a 
decedent's  estate,  to  pay  a  debt  created  by  tbe 
debtor  and  his  wife,  who  already  had  a  home- 
stead, for  the  purpose  of  purchasing  property, 
tbe  title  to  which  was  not  taken  In  the  husband 
alone,  bnt  was  taken  in  the  name  of  the  hus- 
band and  wife  as  tenants  by  the  entirety,  was 
fraudulent  as  against  other  creditors  of  the 
debtor.  - 

Error  to  Circuit  Court.  Ionia  County;  Frank 
D.  M.  Davis,  Judge. 

Action  by  Frank  B.  Caswell  against  Silas 
H.  Pllklnton.  There  was  Judgment  for  de- 
fendant and  plaintiff  brings  error.  Revers- 
ed. 

B.  A.  &  W.  B.  Hawley,  for  aooellant 
Cbaddock  &  Scully,  for  appellee. 

MOORB,  O.  J.  This  case  was  commenced 
by  writ  of  attachment.  Tbe  affidavit  states 
tbat  tbe  plaintiff  "has  good  reason  to  believe 
and  does  believe  the  defendant  has  assigned 
and  disposed  of  a  portion  of  bis  property 
with  Intent  to  defraud  bis  creditors."  Appli- 
cation was  made  to  dissolve  tbe  attachment 
before  the  drenit  court  commissioner.  An 
appeal  was  taken  to  the  circuit  court,  a 
trial  was  had,  and  by  direction  of  the  circuit 
Judge  a  verdict  was  rendered  In  favor  of 
tbe  defendant  and  the  attachment  was  dis- 
solved. The  case  Is  brought  here  by  writ  of 
error. 

After  the  testimony  on  the  part  of  tbe 
plaintiff  was  closed,  defendant  offered  no 
evidence,  but  demurred  to  tbat  offered  on 
tbe  part  of  the  plaintiff,  thereby  admitting 
it  was  true.  Tbe  appellant  insists  that,  if  a 
verdict  should  have  been  directed  at  all,  it 
should  have  been  for  the  plaintiff,  bat  in 
any  event  that  the  testimony  disclosed  a  case 
which  should  have  been  submitted  to  a  Jnry. 
The  plaintiff  bases  this  claim  upon  testimony 
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which  tends  to  show  the  following:  In  1888 
the  defendant  failed.  Prior  to  his  failure  b« 
was  Indebted  to  Robert  Dtitton.  In  1892, 
and  for  a  time  prior  thereto,  he  owed  Mr. 
Dntton  approximately  the  aam  of  $2,000. 
The  note  InvolTed  in  this  case  represents  a 
portion  of  this  Indebtedness.  It  is  dated 
June  15,  1895,  and  Is  for  the  sum  of  $311.89, 
payable  one  year  after  date.  This  note  was 
Indorsed  over  to  the  plaintiff  on  or  about 
tlie  15th  day  of  Jnne,  1901.  The  plaintiff 
commenced  this  suit  against  him  on  the  14th 
day  of  January,  1902.  On  May  12,  1875,  the 
defendant  and  his  wife  purchased  two  and 
one-fourth  acres  of  land  for  the  sum  of  $1,- 
300,  of  wlilch  amount  Mrs.  Pilklnton  fur- 
nished $1,160.  This  land  was  situated  In  the 
Tillage  of  Portland,  and  constituted  the  home- 
stead of  the  parties.  The  deed  was  taken 
in  their  Joint  names.  On  May  10,  1882,  the 
defendant  purchased  yillage  lots  numbered 
59  to  69,  inclusive,  in  Bailey's  Addition  to 
the  village  of  Portland,  taking  the  title  in 
his  own  name.  On  May  6,  1889,  the  defend- 
ant purchased  from  Maynard  &  Satterlee 
one-half  acre  of  land  situated  in  the  village 
of  Portland,  and  took  the  title  In  his  own 
name.  On  the  9th  day  of  December,  1892, 
for  a  consideration  expressed  in  the  deed  of 
$.300,  defendant  and  his  wife  conveyed  said 
lota  to  his  father,  Stephen  Pilklnton.  At  the 
same  time  defendant  gave  tiis  father  an  as- 
signment of  his  notes  and  accounts.  Plain- 
tiff claims  there  was  no  actual  consideration 
passed  for  these  transfers,  except  that  the 
father  had  signed  a  note  at  the  bank  for  the 
use  and  benefit  of  defendant.  Defendant 
claims  that  he  also  owed  his  father  $900. 
The  defendant  retained  the  notes  and  ac- 
counts in  his  own  hands,  and  paid  up  this 
note  at  the  bank,  ail  except  the  sum  of  $156, 
which  Is  still  unpaid.  On  the  16th  day  of 
October,  1897,  Stephen  Pilklnton,  defendant's 
father,  conveyed  to  defendant's  wife  the  said 
lots  50  to  67,  inclusive,  and  said  half  acre  of 
land  for  an  expressed  consideration  of  $156, 
and,  plaintiff  claims,  without  any  considera- 
tion whatever.  On  October  10,  1895,  Cliarles 
H.  Maynard  and  Orvllle  8.  Satterlee  and 
wives  conveyed  to  the  defendant  and  his  wife 
10%  acres  of  land  situated  In  said  village  of 
Portland  for  an  expressed  consideration  of 
$666.25.  The  defendant  and  his  wife  mort- 
gaged this  parcel,  together  with  their  home*  4. 
stead,  to  Charles  H.  Maynard,  In  the  sum  of 
$700.  This  money  was  used  to  pay  for  the 
10V4  acres  of  land,  and*  said  mortgage  re- 
mained unsatisfied  and  undischarged  at  the 
time  of  the  trial.  On  May  29,  1902,  defend- 
ant and  his  wife  conveyed  said  10%  acres  of 
land  to  tbelr  children  for  an  expressed  con- 
sideration of  $1  and  love  and  affection,  re- 
serving to  the  said  grantors  a  life  estate  in 
said  premises.  The  deed  was  made  subject 
to  the  mortgage  to  Mr.  Maynard.  Stephen 
Pilklnton  died  on  the  30th  day  of  September, 
1900,  leaving  a  will.  Defendant  would  be 
enUtied  to  about  $650  from  his  father's  es- 


tate. On  November  6,  1900 — four  days  after 
the  will  was  admitted  to  probate — the  de- 
fendant assigned  all  his  Interest  in  his  fa- 
ther's estate  to  Charles  H.  Maynard  to  se- 
cure the  payment  of  the  balance  due  on  the 
mortgage  given  Mr.  Maynard  on  October  10, 
1895,  and  on  the  same  date  the  assignment 
was  recorded.  Plaintiff  claims  this  was  done 
without  Mr.  Maynard's  knowledge.  After 
the  commencement  of  this  suit,  and  before 
the  trial,  the  wife  of  defendant  died.  It  Is 
the  claim  of  plaintiff  that  a  fair  inference 
from  this  state  of  facts  is  that  defendant 
had  conveyed  a  portion  of  his  property  with 
the  intent  to  defraud  his  creditors.  It  is  the 
claim  of  defendant  that  plaintiff  has  failed 
wholly  to  make  a  case.  He  insists  that  de- 
fendant had  a  right  to  prefer  his  creditors, 
and  that,  as  he  owed  Mr.  Maynard,  he  might 
use  what  was  coming  to  him  from  the  estate 
of  his  father  to  pay  that  claim,  and,  as  the 
one  claim  was  equal  to  the  other,  the  remain- 
ing creditors  cannot  complain.  The  trouble 
with  this  contention  Is  that  the  debt  paid 
was  not  simply  the  debt  of  the  defendant, 
but  it  was  a  debt  created  by  himself  and 
wife  when  they  already  had  a  homestead,  for 
the  purpose  of  purchasing  property  the  title 
to  which  was  not  taken  In  the  husband  alone, 
but  was  taken  in  the  name  of  the  husband 
and  wife;  and  when  the  one-sixth  Interest 
which  defendant  bad  in  bis  father's  estate 
which  might  be  reached  by  the  creditors  of 
defendant  was  used  to  pay  the  Joint  Indebt- 
edness of  the  husband  and  wife,  and  thereby 
cancel  a  lien  on  real  property  owned  by  them 
In  the  entirety.  It  brought  about  a  result 
which  gave  the  creditors  of  defendant  a 
rig})t  to  complain.  Defendant  also  claims 
(we  quote  from  brief  of  counsel):  "Defend- 
ant, at  the  time  he  purchased  the  ten  acres, 
had  not  one  dollar's  worth  of  property  liable 
to  execution.  He  was  not  creating  an  es- 
tate in  the  entirety  at  the  expense  of  his 
creditors,  and  therefore  the  case  of  Newlove 
v.  Callaghan,  86  Mich.  297,  48  N.  W.  1096,  24 
Am.  St  Rep.  123,  has  no  application  to  the 
facts  In  this  case."  Undoubtedly,  this  was 
the  situation  when  the  10  acres  were  pur- 
chased; hut  when,  later,  he  used  property 
which  might  be  reached  by  creditors  to  ex- 
tinguish a  Hen  upon  an  estate  in  the  entirety, 
it  brought  the  case  within  the  principle  an- 
notmced  In  Newlove  v.  Callaghan,  supra. 
We  think  there  was  a  case  to  be  submitted 
to  the  Jury. 

Judgment  Is  reversed,  and  a  new  trial  or- 
dered.   The  other  Justices  concurred. 


SPROAL  V.  LARSEN  et  al. 
(Supreme  Court  of  Michigan.     Nov.  0,  1904.) 

UOBTOAOES — PAYMENT — SUBROGATION. 

1.  One  who  advances  money  on  a  mortage 
to  pay  a  prior  mortgage  on  the  same  premises, 
nnu  nfterward  learns  that  the  mortgagor  has 
no  title  because  of  the  conveyance  after  making 
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the  prior  mortgage  and  before  making  the  later 
one,  he  will  be  subrogated  to  the  rights  of  the 

Erior   mortgagee,    though    tlie   property   was   a 
omestead. 

Appeal  from  Circuit  Court,  Mason  County, 
in  Chancery;    Aaron  V.  MeAlvay,  Judge. 

Bill  by  Oliver  Sproal  against  Augusta  Lar- 
aen  and  others.  Complainant  bad  a  decree, 
and  defendants  appeal.    Affirmed. 

Fitch  &  Reek,  for  appellants.  Henry  G. 
Button,  for  appellee. 

CARPENTER,  J.  February  18.  1891,  the 
first-named  defendant  Augusta  Larsen, 
whose  name  was  then  Augusta  Ohse,  own- 
ing the  land  in  controversy,  mortgaged  the 
same  to  one  John  W.  Gary.  Soon  thereafter 
Augusta  conveyed  tbe  same  by  warranty 
deed  to  her  busband,  August  Ohse.  August 
subsequently  died,  leaving  as  his  heirs  at  law 
bis  widow,  Augusta,  and  two  Infant  children, 
Paulina  and  Herman,  defendants  In  this  suit 
Afterwards  Augusta  married  her  codefend- 
ant  Franlc  Liarsen.  In  May,  1895,  defendant 
Augusta  applied  to  complainant  for  a  loan 
for  the  purpose  of  paying  off  said  mortgage 
to  Gary,  and  offered  to  secure  said  loan  by 
a  new  mortgage  on  said  premises.  There 
was  presented  to  complainant's  attorney  an 
abstract  brought  down  to  February  17,  1881, 
showing  title  In  defendant  Augusta.  Com- 
plainant was  led  to  believe,  and  did  believe, 
that  that  title  continued  in  her.  He  there- 
upon advanced  tbe  money  required  to  pay 
tbe  money  secured  by  said  Gary  mortgage, 
wbich  was  accordingly  paid,  and  he  obtained 
a  new  mortgage  on  said  property,  signed  by 
defendant  Augusta  and  her  busband.  Hav- 
ing subsequently  ascertained  tbat  defendant 
Augusta  bad  no  title  to  the  mortgaged  prop- 
erty, complainant  instituted  this  suit  asking 
to  be  subrogated  to  tbe  rights  of  the  mort- 
gagee in  the  Gary  mortgage,  and  tbat  tbat 
mortgage  be  foreclosed  for  bis  benefit.  From 
a  decree  granting  complainant  relief,  defend- 
ants appeal  to  this  court 

Justice  Montgomery,  speaking  (or  this 
conrt  (see  Palmer  v.  Sharp,  112  Mich.,  at 
page  423,  70  N.  W.  904),  said:  "In  numerous 
cases  in  this  state,  parties  who  have  accepted 
security  in  good  fnith  upon  a  loan  made  for 
the  purpose  of  discharging  existing  incum- 
brances upon  the  same  real  estate  have,  upon 
its  appearing  that  the  security  was  Inef- 
fectual or  invalid,  been  allowed  to  be  sub- 
rogated to  the  rights  of  prior  lienors;  there 
being  no  i>erson  intervening  entitled  to  su- 
perior equities.  Such  was  the  holding  in  De- 
troit Fire  &  Marine  Ins.  Co.  v.  Aspinall.  48 
Mich.  238,  12  N.  W.  214,  and  In  Lockwood  v. 
Bassett  49  Mich.  546,  14  N.  W.  492;  and 
the  same  doctrine  was  recognized  in  Kelly 
V.  Kelly,  64  Mich.  48,  19  N.  W.  580."  This 
principle  and  these  authorities  clearly  entitle 
complainant  to  relief. 

The  fact  tbat  the  property  Is  a  homestead 
does  not,  as  contended  by  defendants,  make 
the   doctrine    of    subrogation    Inapplicable. 


That  circumstance  did  not  lessen  the  rights 
of  tbe  original  mortgagee,  and  therefore  It 
does  not  affect  complainant  who,  by  sub- 
rogation, has  acquired  those  rights. 

Gerber  v.  Upton,  123  Mich.  605,  82  N.  W. 
863,  relied  upon  by  defendants,  is  clearly  in- 
I  applicable.  Tbere  complainant  purchased 
land  at  an  administratrix's  sale.  Part  of 
the  purchase  money  paid  by  bim  was  used  in 
discharging  a  mortgage  upon  the  land.  His 
title  was  held  defective  because  of  tbe  home- 
stead rights  of  children.  He  was  denied  the 
right  of  subrogation  to  the  rights  of  the 
mortgagee  because,  as  it  is  to  be  clearly  in- 
ferred, he  knew  the  facts,  and  was  presumed 
to  know  that  the  law  gave  the  administratrix 
no  right  to  sell  the  children's  homestead. 
In  tbe  case  at  bar,  complainant's  mistake 
was  not  one  of  law.  He  did  not  know  the 
facts.  It  may  also  be  said  that  the  defend- 
ant in  Gerber  v.  Upton  had  no  right  to  be 
subrogated  to  tbe  rights  of  tbe  mortgagee, 
because  the  property  he  acquired  at  the  ad- 
ministratrix's sale  was  primarily  liable  for 
the  mortgage  Indebtedness. 

The  decree  of  the  court  below  Is  afflrraed, 
with  costs.    Tbe  other  Justices  concurred. 


NOWIiAND  V.  RICE'S  ESTATE. 
(Supreme  Court  of  Michigan.     Nov.  9,  19(M.) 

EXXCUTOBS  AND    ADM1NISTKAT0B8 — ACCOUNTO— 
TBIAI.   BY  JITBT— FINDIWQ8. 

1.  The  order  of  the  probate  court  allowing  an 
administrator's  first  account  if  not  appealed 
from,  is  conclusive  upon  him,  so  that  tbe  second 
account  should  begin  with  the  balance  due  on 
the  first 

2.  Disputed  questions  of  fact  on  appeal  from 
the  probate  court  must  if  either  party  so  asks, 
be  tried  by  jury. 

8.  The  finaingB  on  the  hearing  of  an  admin- 
istrator's account  should  state  what  items  are 
allowed,  and  what  rejected. 

Error  to  Circuit  Court  Wayne  County: 
Joseph  W.  Donovan,  Judge. 

Moses  R.  Nowland,  administrator  of  tbe 
estate  ot  George  Rice,  deceased,  filed  his  ac- 
count of  hip  administration,  and  from  an  or- 
der made  thereon  he  brings  error.    Reversed. 

The  appellant  was  appointed  administrator 
of  the  estate  of  George  Rice,  deceased,  in 
November,  1S87.  On  May  13,  1889,  he  filed 
an  account  This  account  was  heard  by  the 
probate  court,  passed  upon,  and  allowed, 
with  a  balance  due  the  estate  of  1338.72. 
He  filed  no  further  account  until  he  was  cit- 
ed in  February,  1901,  to  file  another  account 
In  accordance  with  that  citation,  be  filed  an 
account  ignoring  the  first  and  making  a  new 
one  covering  the  time  of  the  first  account. 
He  reported  with  bis  first  account  that  a  suit 
was  pending  in  the  circuit  court  wbich  delay- 
ed his  final  account  and  also  that  there  were 
still  some  debts  which  he  had  been  unable 
to  collect  No  appeal  was  taken  from  tbe  or- 
der allowing  tbat  account  A  hearing  was 
had  upon  the  second  account  and  the  probate 
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court  fonnd  there  was  due  from  the  admin- 
istrator $S42.68.  From  this  order  be  took 
an  appeal  to  the  circuit  court,  where  a  bal- 
ance was  found  due  to  the  estate  from  him 
of  95flO.  A  jury  was  Impaneled  to  try  the 
case,  and  after  It  had  proceeded  for  some 
time  the  court  discharged  the  Jury,  took  ad- 
ditional testimony,  and  decided  the  case, 
making  a  written  finding  of  facts  and  law. 

B.  T.  Prentls,  for  appellant    Thomas  Hls- 
lop,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  1. 
There  are  46  assignments  of  error,  but  It  Is 
unnecessary  to  state  or  discuss  them.  The 
order  of  the  probate  court  allowing  the  first 
account,  being  unappenled  from,  Is  conclu- 
sive upod  appellant.  If  he  desired  to  dis- 
pute any  of  the  findings  of  the  court  upon 
the  Items  of  that  account  he  should  then 
have  appealed.  He  cannot  reopen  It  12  years 
aftpr  it  has  been  adjudicated,  upon  the  as- 
sumption that  It  is  erroneous.  Parties  Inter- 
ested in  the  estate  had  a  right  to  assume  that 
tiie  account  as  allowed  was  correct,  and  to 
rely  upon  the  order  of  the  court  as  final. 
Morton  V.  Johnston,  124  Mich.  561,  83  N.  W. 
369.  The  second  account  should  have  beon 
commenced  with  the  balance  due  upon  the 
first,  to  which  should  have  been  added  the 
receipts.  If  any,  and  credits  for  expenditures, 
if  any.  Disputed  questions  of  fact  on  ap- 
peals from  the  decisions  of  the  probate  court 
must,  if  either  party  so  asks,  be  tried  by  a 
jury.  .Grovier  v.  Hall,  23  Mich.  11;  In  re 
Estate  of  Stebblns,  94  Mich.  304,  S4  N.  W. 
159,  34  Am.  St  Rep.  34.5.  It  is  established 
In  Gott  V.  Gulp,  45  Mich.  265,  276,  7  N.  W. 
767,  tliat,  under  the  statute  (1  Comp.  Laws, 
§  673).  in  a  guardian's  account  the  propriety 
of  cbarges  and  investments  by  a  guardian 
and  Ills  compensation  were  things  with  which 
tlie  Jury  could  not  meddle.  In  Mower's  Ap- 
peal, 48  Mich.  441,  12  N.  W.  646,  it  l8  held 
tbat  the  allowance  to  administrators  for 
services  rests  with  the  probate  Judge  or  the 
circuit  judge  on  appeal.  In  Re  PfefTer's  Es- 
tate, 117  Mich.  207,  75  N.  W.  454,  three  items 
were  in  dispute — tlie  compensation  for  the 
administrator,  the  amount  allowed  for  serv- 
ices of  his  attorney,  and  the  amount  allowed 
for  services  of  the  commissioner  on  claims. 
The  question  of  the  administrator's  compen- 
sation was  reserved  by  the  court,  and  the 
other  two  questions  submitted  to  a  jury. 
Among  the  flodlnga  of  the  circuit  judge  is 
the  following:  "I  find  that  a  probate  case  on 
appeal  is  to  be  tried  and  determined  on  the 
same  principles  that  would  be  administered 
by  the  probate  court  Itself.  That  court  In 
adjusting  accounts  of  administrators,  la  gov- 
erned by  broad  prindples  of  equity;  and 
it  Is  at  all  times  competent  for  the  admin- 
istrator, unimpeded  by  technical  rules,  to 
show  the  fairness  of  his  dealings,  the  real 
nature  of  his  transactions,  and  to  restrict 
the  amount  for  which  he  should  be  held  lia- 
ble to  that  which  equity  demands.    Upon 


any  other  rule,  be  might  be  made  to  bear  the 
burden  of  events  for  which  he  was  In  no 
degree  responsible,  and  when  he  was  acting 
in  the  most  conscientious  discharge  of  his 
duties;  and  I  have  not  used  any  teclmical 
rule,  but  have  made  most  liberal  allowance 
I  can  conscientiously  do  towards  the  admin- 
istrator. I  have  not  fonnd  the  administra- 
tor liable  for  the  amount  found  by  the  pro- 
bate court  due  the  estate  June  27,  1.SS9,  with 
interest  to  date,  which  would  amount  to  be- 
tween seven  and  eight  hundred  dollars,  but 
have  given  him  credit  for  various  sums  paid 
by  him  since,  and  made  liberal  allowance  for 
his  services,  and  still  find  tilm  indebted  to 
the  estate  in  the  amount  of  $560."  The 
court  did  not  find  what  items  he  rejected  and 
what  he  allowed.  It  is  therefore  Impossible, 
upon  this  record,  to  determine  whether  the 
court  disallowed  items  which  belonged  to 
the  jury  to  determine.  If  the  only  item  in 
dispute  after  the  date  of  the  first  account 
were  the  extraordinary  allowance  of  $100  as 
administrator,  there  would  have  been  noth- 
ing for  the  jury  to  pass  upon. 

2.  It  is  urged  that  the  heirs  had  either  ex- 
pressly or  Impl'edly  assented  to  the  action 
of  the  administrator  in  the  settlement  of  the 
estate  and  the  distribution  of  the  funds.  Xo 
receipts  were  taken,  and  no  agreement  evi- 
denced by  any  writing.  Some  of  the  heirs 
dispute  any  such  agreement,  or  any  assent 
to  discharge  the  administrator  without  filing 
an  account.  We  think,  under  the  appellant's 
own  claim,  he  was  not  relieved  from  his  du- 
ty to  file  his  account  and  obtain  a  settlement 
with  a  probate  court  If  he  has  settled  with 
the  heirs,  that  question  will  come  up  on  the 
distribution  of  the  estate.  The  sole  object 
of  this  proceeding  is  to  determine  how  much 
of  the  estate  is  still  in  his  bands. 

Judgment  reversed  and  new  trial  ordered. 
The  other  Justices  concurred. 


WILLIAM  BARIE  DRY  GOODS  CO.  v. 

CASLER. 

(Supreme  Court  of  Michigan.     Nov.  9,  1904.) 

FINDIKOB  OF  FAC!T— REVIEW. 

1.  Where  there  is  evidence  to  support  the  find- 
ings of  fact  of  the  trial  judge,  the  evidence  will 
not  be  reviewed. 

2.  It  is  proper  for  iindini;s  of  fact  to  show 
that  plaintiff  at  the  trial  waived  one  of  the  al- 
leged causes  of  action. 

Certiorari  to  Circuit  Court  Eaton  County; 
Clement  Smith,  Judge. 

Action  by  tlie  William  Barle  Dry  Goods 
Company  against  Spurgeon  D.  Casler. 
There  was  judgment  for  defendant,  and 
plaintlfF  brings  certiorari.    Afilruied. 

Smedley  &  Corwin  (J.  M.  C.  Smith,  of 
counsel),  for  appellnnt  J.  B.  Heudee  (Garry 
C.  Fox,  of  counsel),  for  appellee. 

HOOKER,  J.  The  plaintiff  Instituted  this 
proceeding  under  the  fraudulent  debtor  act 
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The  sufficiency  of  the  affidavit  was  deter- 
mined by  this  court,  90  N.  W.  670.  The  case 
was  afterwards  tried  at  circuit  upon  the  mer- 
its, without  a  jury,  and  the  defendant  was 
found  not  guilty,  and  an  order  dismissing 
the  proceedings  was  made.  All  the  testimo- 
ny Is  returned,  upon  certiorari  sued  out  by 
the  plaintifF;  and  It  Is  contended  on  its 
behalf  that  said  testimony  conclusively 
shows  defendant's  guilt,  and  that  the  court 
erred  In  finding  him  not  guilty.  Bixceptions 
were  taken  to  several  of  the  findings  of  fact, 
and  to  the  conclusion  of  the  judge  upon  them 
that  defendant  was  not  guilty.  The  ques- 
tion before  us  is  therefore  reduced  to  the 
single  one  of  whether  the  undisputed  facts 
conclusively  show  guilt,  so  that  we  can  say 
that  It  was  error  for  the  court  to  find  other- 
wise. It  is  not  enough  for  us  to  be  able  to 
say  that  we  would  have  rendered  a  different 
judgment  upon  disputed  questions  of  fact 
The  judgment  found:  (1)  That  Spurgeon 
D.  easier  was  engaged  in  mercantile  business 
at  Farnsworth,  Mich.,  from  December  6, 
1900,  until  July  5,  1901.  On  that  day  he 
sold  to  Van  Valkenburg  this  stock  of  goods 
for  $805.79,  taking  In  payment  $205.79  in 
cash,  and  two  notes,  of  $100  and  $500,  re- 
spectively, due  In  five  years  from  their  date. 
The  smaller  note  was  paid  within  a  few 
Greeks  or  months  after  It  was  given.  At  the 
time  he  sold  to  Van  Valkenburg,  the  defend- 
ant owed  to  various  creditors  an  aggregate 
,  «am  of  more  than  $1,500,  of  which  $417.29 
«vas  due  to  the  plalntlfl.  (2)  That  soon  after 
the  sale  plaintiff's  agent  secured  two  notes 
from  the  defendant,  for  the  sum  of  $158.64 
each,  payable  on  demand;  and,  soon  after, 
this  defendant  secured  employment  in  Wex- 
ford county.  (8)  He  was  there  sued  by 
the  plaintiff,  and  judgment  was  taken  for 
$823.02  damages  and  $23.30  costs.  (4)  About 
the  same  time  proceedings  were  commenced 
there  upon  this  claim  under  the  fraudulent 
debtor  act.  This  resulted  in  his  discharge. 
(5)  Defendant  employed  J.  B.  Hendee  as  bis 
attorney,  and  delivered  the  $500  note  to  him 
as  security  for  his  comx>ensatlon.  This  was 
all  the  property  that  defendant  had.  (6)  Ex- 
ecution issued  from  the  Wexford  circuit  to 
the  Eaton  county  sheriff,  who,  with  coun- 
sel for  plaintiff,  found  defendant  at  his  fa- 
ther's home.  (7)  Demand  was  made  that  he 
pay  the  execution.  He  replied  that  he  could 
not,  for  the  reason  that  the  only  property  he 
had  was  the  $500  note,  and  be  bad  turned 
that  over  to  Hendee  for  services.  He  told 
plaintiff's  Counsel  that  he  would  turn  out 
the  note.  If  he  could  arrange  it  with  Hendee, 
to  which  counsel  replied  that  the  note  was 
on  long  time,  and  not  worth  the  paper  It  was 
written  on,  and  that  be  did  not  want  It. 
(8)  It  was  not  shown  nor  claimed  on  the  trial 
that  defendant  had  any  other  property.  (9) 
In  January,  1902,  application  was  made  for 
the  warrant  in  this  case,  on  two  grounds, 
viz.:  First,  defendant  had  disposed  of  bis 
property  with  Intent  to  defraud  his  credit- 


ors; second,  be  had  rights  of  action  and 
money,  and  evidences  of  debt,  which  he  un- 
justly refuses  to  apply  to  the  payment  of 
said  judgment.  (10)  On  the  trial  plaintiff 
waived  any  claim  that  defendant  had  dis- 
posed of  his  property  with  intent  to  defraud 
bis  creditors,  and  asked  judgment  In  Its  fa- 
vor on  the  second  charge.  (11)  After  the 
warrant  in  that  case  was  Issued,  James  eas- 
ier, defendant's  brother,  procured  the  $500 
note  from  Hendee,  and  turned  it  out  to  the 
maker,  in  part  payment  for  his  stock  of 
goods,  at  its  face  value,  including  interest. 
It  was  not  shown  that  defendant  was  In  any- 
way a  party  to,  or  had  anything  to  do  with, 
the  transaction,  or  that  any  part  of  the  note, 
or  the  money  paid  upon  It,  came  to  his  bands. 

Law:  "I  am  of  the  opinion  that  the  plain- 
tiffs have  failed  to  show  any  facta  whicb 
would  justify  the  holding  of  defendant  as  a 
fraudulent  debtor.  It  seems  to  me  there  1» 
nothing  upon  which  to  base  such  a  holding, 
unless  it  may  be  that  expressed  In  the  elev- 
enth finding  of  fact  I  am  of  the  opinion, 
if  this  has  any  bearing,  it  would  be  upon 
the  allegation  that  defendant  'disposed  of 
his  property  with  Intent  to  defraud  his  crea- 
itors,'  and,  claim  under  that  having  been 
waived,  I  do  not  consider  it,  except  to  make 
this  statement:  That  I  am  not  satisfied  it 
would  apply  to  that.  I  do  not  see  bow  it  can 
apply  to  the  second  allegation,  under  tbe 
facts.  The  case  will  be  dismissed,  with  le- 
gal costs  to  be  taxed." 

From  the  foregoing.  It  Is  seen  tbat  tbe 
court  found  ag^alnst  the  plaintiff  upon  the 
merits  and  upon  both  i>oInts,  though  he  also 
found  that  the  plaintiff  waived  the  first  point 
npon  the  trial. 

Plaintiff  excepted  to  several  findings  of 
fact  viz.,  the  fifth,  upon  tbe  point  that  tbe 
evidence  failed  to  show  that  the  note  was 
turned  out  to  Hendee  to  secure  payment  for 
his  services;  the  seventh,  that  the  testimony 
does  not  warrant  the  finding  that  plaintiff's 
counsel  said  that  he  did  not  want  the  note, 
etc.,  and  that  the  evidence  showed  that  Smed- 
ley's  reason  for  refusing  the  note  was  that  the 
offer  was  conditioned  upon  its  acceptance  as 
paymentin  full  forseveral  claims  that  be  bad; 
the  eleventh,  that  tbe  court  erred  In  not  find- 
ing tbat  the  defendant  knew  of  the  transac- 
tion between  James  Casler  and  Van  Valken- 
berg,  which  is  called  "buying  backthe  stock." 
We  have  examined  the  testimony  critically, 
and  find  evidence  tending  to  establish  each 
and  every  finding  of  fact  made  by  the  learn- 
ed circuit  judge.  It  is  argued  In  relation  to 
the  eleventh  that,  npon  the  showing  made, 
Hendee  had  not  such  an  Interest  in  tbe  note 
as  permitted  him  to  sell  It  to  James  Casler 
upon  his  promise  to  see  that  be  was  paid. 
We  need  not  discuss  tbat  question,  for,  if 
counsel  be  right  In  this  claim.  It  does  not 
follow  that  defendant  either  had  the  note,  or 
tbat  the  stock  was  bought  back  for  him,  or 
that  he  could  have  turned  over  either  to  the 
plaintiff.    Counsel  argue  that  the  tenth  And- 
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Ing  of  a  waiver  of  the  first  claim  upon  th« 
trial  was  one  that  the  Judge  had  no  right  to 
make,  because  not  supported  by  any  evidence. 
They  say  that:  "The  findings  of  the  court 
should  be  statements  of  the  ultimate  facts 
found,  and  not  of  the  probative  facts.  Nei- 
ther evidence,  argument,  nor  comment  has 
any  legitimate  place  In  findings  of  facts." 
We  think  It  was  proper  for  the  court  to  make 
this  finding  of  a  material.  Incident  of  the 
trial,  which  could  appear  In  no  other  way. 
It  Is  not  Important,  however,  as  the  court 
has  found  the  merits  against  plaintiff  upon 
both  questions  of  fact,  and  none  the  less  so 
tbough  this  may  be  thought  to  fully  appear 
only  from  the  finding  of  law. 

The  judgment  of  the  circuit  court  Is  affirm- 
ed.   The  other  Justices  concurred. 


COOK  V.  UNIVBR8ALIST  GENERAL  CON- 
VENTION. 

(Supreme  Court  of  Michigan.     Nov.  9,  1904.) 

WILLS  —  BEQUESTS   TO   CHARITIES  —  CON8TBUO- 

TION CY   PBES    DOCTBINE TBUSTEB  — 

lOEKTinCATIOR— FABOL  EVIDENCE. 

1.  Where  testatrix  bequeathed  the  remainder 
of  her  estate  to  the  "Universalist  Japan  Mis- 
sion Fund,"  for  the  support  of  the  "Universalist 
Mission  in  Japan,"  and  it  appeared  that  the 
Universalist  General  Convention  was  the  only 
organised  corporation  or  society  of  the  Unl- 
venalist  denomination  having  a  mission  in  Ja- 
pan, and  a  fund  to  support  the  same,  the  cy  pres 
doctrine  had  no  application  to  the  bequest 

2.  Where  testatrix  bequeathed  the  remainder 
of  ber  estate  to  the  "Universalist  Japan  Mis- 
sion Fund,"  for  the  support  of  the  "Universalist 
Mission  in  Japan,"  parol  evidence  was  admis- 
sible to  show  that  testatrix  was  a  Universalist 
in  faith,  and  had  contributed  to  such  fund  In 
her  lifetime,  and  that  the  Universalist  General 
Convention  was  the  only  society  or  corporation 
of  the  Universalist  denomination  having  a  mis- 
sion in  Japan,  and  a  fund  to  support  it,  for 
the  purpose  of  identifying  the  trustee  intended 
by  testatrix  to  disburse  the  fund. 

3.  Where  testatrix  bequeathed  the  remainder 
of  her  estate  to  the  "Universalist  Japan  Mission 
Food,"  for  the  support  of  the  "Universalist 
Mission  in  Japan,"  and  it  appeared  that  she 
was  a  Universalist,  and  had  previously  contri- 
buted to  such  fund  in  her  lifetime,  and  that  the 
Universalist  General  Convention  was  the  only 
Universaiist  corporation  or  society  having  a 
mission  in  Japan,  and  a  fund  to  support  It, 
such  convention  was  entitled  to  the  bequest. 

Error  to  Chrcult  Court,  Van  Buren  Connty; 
John  R.  Carr,  Judge. 

Judicial  settlement  of  the  estate  of  Ann 
Smith,  deceased.  A  decree  awarding  a  cer- 
tain legacy  to  the  Universalist  General  Con- 
vention was  reversed  on  appeal  to  the  cir- 
cuit court  by  John  Cook,  from  which  the 
legatee  brings  error.    Reversed. 

One  Ann  Smith  died  testate,  leaving  no 
children.  After  bequests  for  the  erection 
of  headstones  over  the  graves  of  her  father, 
mother,  and  herself,  and  several  bequests  to 
her  collateral  heirs,  the  seventh  clause  of 
ber  will  provides:  "After  satisfying  all  the 
foregoing  demands,  I  bequeath  the  remain- 
der of  my  estate  to  the  Universalist  Japan 


Mission  Fund,  for  the  support  of  the  Uni- 
versalist Mission  In  Japan."  Upon  the  dis- 
tribution of  the  estate,  the  Universalist  Gen- 
eral Convention  made  claim  to  this  bequest, 
which  amounted  to  about  $1,000.  The  heirs 
contested  the  claim.  The  probate  court  held 
that  the  manifest  Intention  of  the  testatrix 
was  to  make  the  bequest  to  the  Universalist 
General  Convention,  to  be  used  by  It  for  the 
support  of  its  mission  In  Japan.  One  of  the 
heirs  appealed  to  the  circuit  court  Testi- 
mony was  offered  and  received  establishing 
the  following  facts:  The  testatrix  was  a 
Universalist  In  faith.  She  had  contributed 
In  her  lifetime  to  the  support  of  this  sniuc 
"Japan  Mission  Fund."  She  took  and  read 
the  church  paper.  In  which  this  fund  was 
designated  as  "The  Universalist  Japan  Mis- 
sion Fund."  The  Universalist  General  Con- 
vention Is  a  corporation  organized  under  the 
law  of  the  state  of  New  York,  is  empowered 
to  receive  bequests,  and  is  the  only  society 
or  corporation  of  the  Universalist  denomina- 
tion which  has  a  mission  in  Japan,  and  a 
fund  to  support  it  When  the  aw)€llant 
had  rested  Its  case,  the  circuit  court,  upon 
motion  of  the  appellee,  struck  out  the  above 
testimony,  and  directed  a  verdict  against  the 
claimant  The  reason  given  by  the  court 
below  for  Its  direction  is  that  the  "seventh 
clause  of  the  will  Is  too  Indefinite  and  un- 
certain to  warrant  the  award  of  the  residue 
to  the  Universalist  General  Convention." 

Lincoln  H.  Titus  (Wm.  G.  Howard,  of 
counsel),  tor  appellant  BenJ.  F.  Heckert 
and  T.  J.  Cavanangh,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  The 
doctrine  of  cy  pres,  as  deflued  in  12  Cyc. 
1191,  and  8  Am.  &  Ehig.  Eac.  Law  (2d  Ed.) 
534,  has  no  application  to  the  facts  of  this 
case.  The  devisee  Is  not  seeking  to  change 
the  intention  of  the  testatrix,  or  by  extrinsic 
evidence  to  carry  out  her  scheme  as  near  as 
It  Is  practicable  to  do  so,  or  to  change  an  ille- 
gal or  Impossible  condition,  limitation,  or  ob- 
ject Into  the  nearest  practicable  one.  There 
is  no  doubt  of  the  testatrix's  Intention.  It 
Is  clearly  expressed  within  the  four  comers 
of  the  Instrument.  No  other  inference  can 
be  drawn  than  that  she  Intended  to  and 
did  provide  that  a  portion  of  her  estate 
should  be  devoted,  under  the  direction  of  the 
Universalist  Church,  to  which  she  belonged, 
to  the  support  of  the  Japan  mission  of  that 
church,  as  it  was  known  to  her,  as  It  had 
been  carried  on,  and  to  which  she  had  before 
contributed.  The  purpose  is  lawful  and  com- 
mendable. It  should  be  carried  out,  "unless 
there  is  such  an  uncertainty  that  the  law  is 
fairly  baffled."  Tuxbury  v.  French,  41  Mich. 
12,  1  N.  W.  904.  The  attack  by  the  heirs  Is 
based  mainly  upon  the  claim  that  the  will 
provides  no  trustee  to  execute  the  beneficent 
bequest  The  object  of  the  extrinsic  evi- 
dence Is  to  Identify  the  trustee.  A  layman, 
even,  would  readily  understand  that  the  tes- 
tatrix recognized  the  existence  of  an  organl- 
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zation  haTlng  charge  of  the  fund,  and  one 
which  would  Immediately  be  Intrusted  with 
the  execution  of  her  bequest.  No  other 
church  than  the  ITnlyerBallst;  and  no  other 
than  the  Japan  mission,  are  mentioned. 
There  is  only  one  Unlversallst  mission  in 
Japan,  and  that  one  is  sustained  by  the  claim- 
ant corporation.  Extrinsic  evidence  is  al- 
ways necessary  to  identify  the  devisee,  and 
beneficent  bequests  are  not  to  be  defeated  by 
mere  misnomers.  All  that  reason  and  the 
law  require  is  that  the  beneficiary  shall  be  so 
described  and  named  as  to  be  capable  of 
identification.  A  legacy  to  the  "Board  of 
Managers  of  the  Foreign  Missionary  Socie- 
ty of  the  Methodist  Episcopal  Church,"  for' 
the  education  of  girls  in  India,  was  held  to 
mean  "The  Women's  Foreign  Missionary  So- 
ciety"; It  being  the  only  foreign  missionary 
society  in  that  church  engaged  in  work  of 
that  character.  The  Women's  Foreign  Mis- 
sionary Socy.  V.  Mitchell  (Md.)  48  Atl.  737, 
53  L.  R.  A.  711.  A  "Presbyterian  Infirmary 
on  Division  street  In  Baltimore  city"  is  held 
to  mean  "The  Union  Presbyterian  Infirma- 
ry"; being  the  only  infirmary  on  that  street 
ReiUy  V.  The  Union  Protestant  Infirmary,  87 
Md.  664,  40  Atl.  894.  Where  the  bequest  was 
to  the  "Board  of  Missions,"  extrinsic  evi- 
dence was  admitted  to  show  that  the  testa- 
trix meant  the  "Board  of  Missions  of  the 
Presbyterian  Church  in  the  United  States," 
although  there  were  other-  denominations 
having  boards  of  identical  names.  The  ex- 
trinsic evidence  in  that  case  was  very  simi- 
lar to  that  in  this.  Ollmer  v.  Stone,  120  U.  S. 
586,  7  Sup.  Ct.  689,  30  L.  Ed.  784.  A  bequest 
to  the  "Canandalgua  Orphan  Asylum,  at 
Canandalgua,  Ontario  county,  New  York," 
was  held  to  mean  the  "Ontario  Orphan  Asy- 
lum," located  there.  Bristol  v.  Ontario  Or^ 
phan  Asylum,  60  Conn.  472,  22  Atl.  848.  A 
bequest  to  the  "Methodist  Episcopal  Church 
School,"  situated  in  A.,  was  held  to  mean  a 
school  at  that  place  of  a  different  name,  but 
controlled  by  that  church.  Ross*  Bx'r  v.  Kl- 
ger,  42  W.  Va.  402,  26  S.  B.  193.  For  further 
illustration,  see  Page  on  Law  of  Wills,  par. 
539.  Cases  of  this  character  might  be  mul- 
tiplied almost  indefinitely.  Misnomers  in 
property  and  beneficiaries  are  exceedingly 
common.  It  is  enough  if  the  testator  uses 
language  which  is  sufficiently  clear  to  en- 
able courts  by  extrinsic  evidence  to  Identify 
either  the  property  (Oades  v.  Marsh,  111  Mich. 
168,  69  N.  W.  251),  or  the  beneficiary  and  trus- 
tee. Should  one  make  a  bequest  to  the  law 
or  the  medical  department  of  the  University 
of  Michigan,  or  to  a  department  of  any  col- 
lege, would  a  bequest  be  defeated  because 
the  name  of  the  trustee  to  execute  the  trust 
was  not  mentioned,  although  It  is  clearly  im- 
plied? If  a  bequest  should  be  made  to  "The 
Woman's  Hospital  Fund  of  the  City  of  Lan- 
sing," and  it  were  shown  that  the  only  hospi- 
tal in  that  city  was  "The  Women's  Hospital 
Association  of  the  City  of  Lansing,"  and  there 
was  In  fact  a  fund  commonly  known  as  "The 


Women's  Hospital  Fund,"  should  the  clear 
Intent  of  the  testator  be  defeated  because 
he  failed  to  mention  the  trustee  which  alone 
has  charge  of  the  fund? 

We  think  the  learned  circuit  Judge  was  in 
error  in  excluding  the  evidence,  and  that 
this  Is  one  of  those  cases  where  extrinsic 
evidence  la  proper  to  identify  the  beneficiary 
in  which  the  title  to  the  bequest  will  vest 

Judgment  reversed  and  new  trial  ordered. 
The  other  Justices  concurred. 


WOOLCOTT  V.  WOOLCOTT  et  al. 
(Supreme  Conrt  of  Michigan.     Nov.  9,   1004.) 

DKBDS— SUPPOBT    OF    OBANTOB— FBOVISION. 

1.  Where  a  father  conveyed  land  to  his  son 
on  condition  that  the  latter  should  support  him 
during  the  remainder  of  his  life,  and  the  father 
subsequently  left  the  son's  residence  after  a 
quarrel  which  the  father  nrovoked,  he  was  only 
entitled  to  recover  from  tHe  son  for  reasonable 
expenditures  made  for  his  support  and  a  rea- 
sonable provision  for  the  future. 

Appeal  from  Circuit  Court  Berrien  County. 
In  Chancery;   Orvllle  W.  CJoolidge,  Judge. 

Suit  by  Samuel  Woolcott  against  Elmer  L. 
Woolcott  and  another.  From  a  decree  in  fa- 
vor of  plaintiff,  defendants  appeal.    Modified. 

Gore  4  Harvey,  for  appellants.  G.  M. 
Valentine  and  Geo.  W.  Bridgman,  for  appel- 
lee. 

MONTGOMERY,  J.  This  case  was  before 
the  court  for  consideration  at  the  June  term 
of  1903,  and  is  reported  in  95  N.  W.  740.  We 
there  determined  the  rights  of  the  respective 
parties  in  the  land  Involved,  and  remanded 
the  case  to  the  circuit  court  In  chancery  to 
ascertain  the  cost  of  complainant's  support 
after  he  ceased  to  live  with  defendants,  and 
what  will  be  a  proper  allowance  for  the  fu- 
ture. From  a  decree  of  the  circuit  Judge 
fixing  these  amounts  the  defendants  appeal. 

The  decree  awarded  for  the  period  up  to 
the  date  of  the  decree  $5  per  week  for  board, 
$75  per  year  for  clothing^  $100  per  year  for 
Incidentals,  and  $40  per  year  for  medical  at- 
tendance. An  examination  Of  the  testimony 
discloses  that  complainant  was  not  able  to 
state  with  entire  accuracy  all  of  his  expend- 
itures. Perhaps  this  was  to  be  expected, 
and  we  ought  not  to  split  hairs  in  an  attempt 
to  make  provision  for  the  complainant's  re- 
maining days.  Yet  we  are  botmd  to  limit  the 
allowance  to  compensation  for  reasonable 
past  expenditures  and  to  a  reasonable  provi- 
sion for  the  future.  We  think,  under  the 
proofs,  an  allowance  of  $5  per  week  for 
board,  while  fairly  liberal  for  the  locality, 
was  not  excessive.  The  allowance  for  cloth- 
ing was  higher  than  complainant's  testimony 
supports.  This  should  be  fixed  at  $50  per 
year.  We  think  the  Item  of  $100  for  Inciden- 
tals should  be  deemed  sufficient  to  Include 
medical  attendance.  The  total  allowance  up 
to  date  of  decree  below  should  be  at  the  rate 
I  of  $410  per  year,  and  for  the  future  $8  per 
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vreA.  The  provision  tor  future  application 
to  the  court  in  case  of  changed  conditions  will 
be  retained  In  the  decree.  Defendants  will 
have  credit  for  payments  made  toward  the 
complainant's,  supijort  since  the  former  hear- 
ing. The  terms  of  the  decree  as  to  the  rem- 
edy for  enforcement  of  this  order,  If  not 
agreed  apon  by  counsel,  will  be  fixed  upon 
settlement  of  the  decree.  The  other  Justices 
concurred. 


MARTIN  ▼.  MILWAUKEE,  B.  H.  &  O.  RT. 

CO. 
(Supreme  Court  of  Michigan.     Not.  9,  1904.) 

MASTER  AND  SEBVART— ACTION  FOB  8EBVI0ES— 

EMPLOTMENT — QUESTION    FOB 

JUBT— KVIOBNCE. 

1.  In  an  action  for  services,  evidence  reviewed, 
and  held  to  authorize  the  submission  of  the 
question  of  plaintiff's  employment  by  defendant 
to  the  jury. 

Error  to'  Circuit  Court,  Berrien  County; 
OrriUe  W.  Coolidge,  Judge. 

Action  by  Walter  S.  Martin  against  the 
Milwaukee,  Benton  Harbor  &  Columbus  Rail- 
way Company.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  brings  error.  Affirm- 
ed. 

Sam.  H.  Kelley,  for  appellant  Gore  & 
Harvey,  for  appellee. 

MOORE,  a  J.  This  action  was  commen- 
ced in  Justice  court,  where  plaintiff  obtained 
a  Judgment  of  $146.  The  case  was  appealed 
to  the  circuit  court  by  defendant.  A  trial 
was  had  before  a  Jury,  which  returned  a  ver- 
dict in  favor  of  the  plaintiff  for  $293.  From 
a  Jadgment  for  that  amount  the  case  la 
brought  here  by  writ  of  error. 

It  waa  the  claim  of  plaintiff  that  he  enter- 
ed tbe  employ  of  the  St.  Joseph  Valley  Rail- 
way Company  in  Jnly,  1896,  and  continued 
therein  and  In  the  employ  of  defendant  until 
April,  1898.  The  defendant  succeeded  to  the 
rights  and  Uabillties  of  the  St  Joseph  Val- 
ley Railway  Company  in  August,  1897.  Tbe 
defendant  claims  that  plaintiff  was  not  In 
its  employ  or  in  the  employ  of  its  predeces- 
sor, but  was  in  the  employ  of  the  Berrien 
Gonstmctlon  Company.  After  the  verdict 
was  rendered,  a  motion  was  made  for  a  new 
trial  for  the  following  reasons:  (1)  The  ver- 
dict of  the  Jnry  Is  against  tbe  law.  (2)  The 
verdict  of  the  Jury  is  against  the  evidence. 
(3)  There  is  no  evidence  to  support  a  Judg- 
ment for  the  sum  of  $293  in  favor  of  plain- 
tiff in  said  cause.  (4)  The  amount  of  the 
verdict  is  so  excessive  as  to  show  that  the 
Jury  were  actuated  by  passion  or  prejudice. 
(5)  There  was  no  evidence  showing  a  con- 
tract that  would  Justify  the  amount  of  tbe 
verdict  in  favor  of  the  plaintiff.  (6)  That 
defendant  is  In  possession  of  new  and  fur- 
ther evidence  showing  tbe  verdict  should  be 
for  defendant,  and  which,  on  another  trial, 
defendant  can  produce.  This  motion  was 
overruled. 


The  questions  Involved  are  pnrdy  ques- 
tions of  fact  There  was  testimony  on  the 
part  of  the  plaintiff  that  he  was  employed 
by  the  president  of  the  St  Joseph  Valley 
Railway  Company,  and  that  he  assisted  the 
surveyors  in  running  the  Hues  of  the  road 
npon  its  extension;  that  he  helped  secure  its 
right  of  way,  the  deeds  to  which  ran  to  the 
St  Joseph  Valley  Railway  as  grantee  until 
the  organization  of  the  defendant  company, 
when  they  ran  to  it  as  grantee.  There  was 
also  furnished  to  him  a  pass,  reading  as  fol- 
lows: "Milwaukee,  Benton  Harbor  &  Co- 
lumbus Railway  Company.  Pass  W.  S.  Mar- 
tin, Employee,  until  December  31,  1897,  un- 
less otherwise  ordered.    A.  A.  Patterson,  Jr. 

Pres.  and   Gen.  Mgr.    No.  ."    There 

was  also  other  testimony  tending  to  support 
his  theory  of  the  case  both  as  to  the  em- 
ployment and  the  value  of  his  services.  It 
is  trne  there  was  testimony — and  much  of 
it— to  support  defendant's  theory  of  the  case, 
but  it  cannot  be  said  there  was  no  case  for 
the  Jury,  nor  can  it  be  said  tbe  verdict  was 
not  based  upon  the  testimony. 

Judgment  Is  affirmed.  The  other  Justices 
concurred. 


GHEBVER  et  al.  v.  ELLIS  et  aL 

(Supreme  Court  of  Michigan.     Nov.  9,  1904.) 

On  settlement  of  decree. 

For  former  report,  see  96  N.  W.  1067. 

PER  CURIAM.  In  the  decree  the  follow- 
ing items  are  settled  as  hereinafter  indicat- 
ed. 

WoodwelsB  mortgage  allowed  defendant  at 
$694.99,  December  IS,  1903. 

Fnrse  farm.  Amount  allowed  defendant 
$1,261.18,  less  Interest  on  $2,144.80  from  Ju- 
ly 1,  1899,  to  December  15,  1903. 

Hacht  farm.  Defendants  retain  the  farm. 
No  change  in  computation. 

Rentscbler  farm.  Reduce  to  $242,  less  in- 
terest on  $250  from  dates  of  getting  title  to 
December-  16,  1903.  Defendant  is  to  have 
farm. 

Beech  farm  remains  with  defendant  The 
defendant's  claim  was  not  allowed. 

Benjamin  farm.  Amount  will  be  deter- 
mined as  follows: 

Amount  of  claim  on  data  of  toraeloaura  sale. . . .  11,400 
Add  Intereat,  $%  to  data  of  deed  from  French 
to  aetata 

Total  

Deduct  valna  of  farm  deeded  120  a $2,100 

Balance  

Interest  on  balance  to  data  of  purchase  of 
Knight  mortgage 

Amount  

Add  amount  paid  to  retain  that  mortgage (1,285 

Total  

Intereat  to  December  IS,  IMS 

Boynton  land  is  held  in  trust  by  estate  to 
be  applied  in  accordance  with  the  terms  of 
the  trust 

This  decree  Is  without  prejudice  to  the 
right  of  the  complainants,  or  any  of  theui, 
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to  loatltate  proceedings  to  enforce  any  rights 
of  contribution  from  the  co-ezecutrix  that 
they  may  have. 

The  balance  of  $1,507.12  allowed  by  the 
court  below  to  Gruner  as  compensation  irlll 
be  allowed  as  there  stated. 


ADAMS  et  aL  t.  OSBORNE. 
(Supreme  Court  of  Michigan.     Not.  9,   1904.) 

JUSTICES  or  THE  PEACE^FBOCKSB— flEBVIOB— 
ALIAS  SUUUONB— OABRIBEKBNT— I8SUARCB— 
TIKE  —  ATTACIUnCNT  —  JDBISDICTIOR  —  TKB- 
HinATION. 

1.  Comp.  Laws,  §  717,  provides  that  if  It  ap- 
pear by  the  constable's  return  that  the  sum- 
mons was  not  personally  served,  and  the  defend- 
ant does  not  appear  on  the  return  day,  plaintiff 
may  take  out  a  new  summons,  and,  if  it  be  re- 
turned that  the  defendant  cannot  be  found, 
plaintiff  may,  in  further  continuance  of  his 
suit,  have  an  attachment,  etc.  Held,  that  where 
a  garnishee  summons  was  issued  simultaneous- 
ly with  the  first  summons  in  an  action,  and  was 
duly  served,  but  the  officer  was  nnable  to  ob- 
tain service  of  sucli  summons,  either  i>ersonalIy, 
or  by  leaving  it  at  his  last  place  of  abode,  un- 
der section  716,  during  the  time  allowed  by  law, 
the  suit  did  not  fail,  but  plaintiff  was  entitled  to 
sustain  the  garnishment  by  suing  out  and  serv- 
ing an  alias  summons  or  an  attachment. 

2.  Oomp.  Laws,  }  731,  provides  for  the  service 
of  a  certified  copy  of  an  attachment  on  a  a  gar- 
nishee when  garnishment  proceedings  are  com- 
menced simultaneoTisIy  with  the  iiHue  of  the 
writ ;  and  section  745  authorizes  the  institu- 
tion of  garnishment  where  jurisdiction  is  ac- 
quired over  the  principal  case  by  seizing  prop- 
erty and  by  personal  service.  Section  990  au- 
thorizes the  commencement  of  garnishment  pro- 
ceedings before  a  justice  "in  any  action  found- 
ed on  contract,  judgment  or  decree."  Held, 
that  where  an  action  before  a  Justice  of  the 
peace  was  not  begun  by  attachment,  but  by  the 
issuance  of  a  short  summons,  sections  731  and 
745  were  inapplicable,  and  did  not  preclude  the 
issuance  of  the  garnishment  before  the  issuance 
of  a  writ  of  attachment. 

3.  An  action  was  commenced  l>efore  a  justice 
by  the  issuance  of  a  short  summons  and  uie  im- 
mediate service  of  a  writ  of  garnishment.  The 
garnishment  was  kept  alive,  awaiting  the  result 
of  the  principal  suit.  The  summons  having 
t>een  returned  "Not  found,"  an  alias  summons 
was  issued,  and,  after  its  return  "Not  found," 
an  attachment  was  issued,  which  was  also  re- 
turned "Not  served."  Held  that,  on  return  of 
the  attachment  not  personally  served,  both  the 
action  and  the  garnishment  proceeding  fdL 

Case-Made  from  Circuit  Court,  Kent  Coun- 
ty; Willis  B.  Perkins,  Judge. 

Action  by  William  M.  Adams  and  another 
against  George  W.  Osborne.  From  a  circuit 
court  judgment  affirming  a  justice's  judg- 
ment in  favor  of  plaintUIfl,  defendant  ap- 
peals on  a  case-made.    Reversed. 

Sawyer  &  Bishop,  for  appellant  Don  E. 
Minor  (Fred  M.  Raymond,  of  counsel),  for  ap- 
pellees. 

HOOKER,  3.     There  are  two  ways  In 

which  a  justice  of  the  peace  may  obtain  Juris- 
diction In  the  case  of  a  nonresident  defend- 
ant, in  an  action  upon  contract,  where  such 
defendant  does  not  appear:  (1)  Where  such 
defendant  Is  seasonably   served  personally 


with  a  short  summons  within  the  county; 
(2)  where  he  has  property  within,  or  a  debt 
owing  to  him  from  persons  living  in,  said 
county,  and  such  property  or  debt  is  duly  Im- 
pounded by  writ  of  attachment  or  garnish- 
ment In  accordance  with  law.  In  this  case 
the  plaintiffs  reside  In  the  county  of  Kent 
and  the  defendant  in  Wexford,  and  they  so 
resided  at  the  time  this  action  was  begun. 
A  short  summons  was  Issued  In  Kent  coun- 
ty, on  June  12,  1903,  returnable  in  six  days, 
and  at  the  expiration  of  that  time  an  alias 
summons  was  issued,  returnable  on  June  24, 
1903.  Each  of  these  was  seasonably  return- 
ed by  the  officer,  with  a  certificate  that,  after 
diligent  search,  he  had  been  unable  to  find 
the  defendant,  or  his  last  place  of  abode. 
On  the  latter  date  an  attachment  was  is- 
sued, returnable  July  2,  1908.  This  was  re- 
turned on  that  date,  with  a  certificate  that 
the  officer  had  made  diligent  search  and  In- 
quiry during  all  of  the  .time  allowed  by  law, 
and  bad  been  unable  to  find  the  defendant 
within  the  county;  that  corresponding  dili- 
gence had  failed  to  disclose  that  he  had  a 
last  place  of  residence  in  said  county,  or  any 
goods  and  chattels  therein.  It  was  further 
certified  that  on  June  27th  the  officer  served 
a  certified  copy  of  the  writ  of  attachment 
upon  the  Grand  Rapids  &  Indiana  Railway 
Company,  etc.,  "the  gamisbee  defendant 
named  in  the  cause  In  which  said  attachment 
is  issued,"  etc.  This  alluded  to  a  garnishee 
summons  which  was  Issued  simultaneously 
with  the  summons  first  mentioned,  and  duly 
served.  The  defendant  did  not  appear  in  an- 
swer to  either  summons,  or  upon  the  return 
day  of  the  attachment  On  that  day  the 
cause  was  adjourned.  In  compliance  with  sec- 
tion 736  of  the  Compiled  Laws,  to  August 
3d,  at  which  time  the  defendant  appeared 
specially  and  moved  to  dismiss  the  proceed- 
ings, which  motion  being  denied,  he  took  no 
further  part  in  the  case,  and  the  plalntltts 
proceeded  with  it  and  ultimately  obtained  a 
judgment  The  cause  was  removed  to  the 
circuit  court  by  certiorari,  where  the  Judg- 
ment was  affirmed.  The  defendant  has  ap- 
pealed. 

The  important  queationB  In  the  case  are 
two:  (1)  Had  the  justice  Jurisdiction  to  Is- 
sue the  writ  of  attachment?  (2)  Was  there 
a  proper  service  upon  the  gamisbee? 

We  find  no  authorities  denying  the  right 
of  a  resident  to  take  a  short  summons 
against  a  nonresident,  and  none  warranting 
the  Inference  that  an  alias  summons  Is  lim- 
ited to  cases  where  the  defendant  'Is  or  has 
been  a  resident  of  the  county  where  the  suit 
is  commenced;  1.  e.,  one  who  can  be  said  to 
have  "a  last  place  of  abode."  Counsel  seem 
to  argue  that  the  garnishee  suit  ended  when 
the  first  summons  was  returned  without  serv- 
ice of  any  kind.  They  cite  the  case  of  Iron 
Cliffs  V.  Labais,  S2  Mich.  894,  18  N.  W.  121, 
as  in  point,  saying:  "Indeed,  the  cases  are 
identical,  except  that  the  reason  why  the 
service  of  the  first  summons  was  yoid  was 
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diCferent  from  the  case  at  bar.  There  they 
left  the  summons  at  the  defendant's  last 
place  of  abode  too  soon;  with  us,  they  neyer 
left  It  there  at  all.  The  court,  In  deciding 
the  case,  says:  'All  the  proceedings  in  the 
case  are  special  and  statutory,  and  must  be 
strictly  construed.  To  entitle  the  defendant 
to  the  benefit  be  claims  under  them,  he  must 
show  they  are  clearly  within  the  provisions 
of  the  statute.  •  •  •  At  the  time  Clark 
made  his  disclosure,  Lahals  bad  no  talld  le- 
gal proceedings  pending  against  Brunette. 
Od  the  return  day  of  the  first  smnmona 
against  blm,  no  seirice  of  the  process  had 
been  made,  and  the  suit  .thus  commenced 
went  down  for  the  want  of  Jurisdiction  In  the 
court  to  continue  It  by  issuing  further  pro- 
cess. The  garnishee  proceedings,  being  mere- 
ly ancillary,  went  down  with  it,  and  for  the 
same  reason.'  This  Is  exactly  the  point 
claimed  by  us,  namely,  that  the  service  of 
thp  copy  of  the  attachment  upon  the  gar- 
nishee defendant,  the  Grand  Rapids  &  In- 
diana Railroad  Company,  could  have  had  no 
effect  whatever  in  giving  the  Justice  Jurisdic- 
tion, because  the  garnishee  proceedings,  be- 
ing ancillary  to  the  original  summons,  laps- 
ed on  the  18th  day  of  June,  when  that  sum- 
mons was  returned  without  any  valid  service 
having  been  made."  It  must  be  admitted 
that  if  the  suit  failed  for  want  of  a  proper 
service  of  the  first  summons,  the  garnishee 
proceedings  fell  with  it  Did  It  fall?  Sec- 
tion 717  of  the  Compiled  Laws  provides:  "If 
it  appear  by  the  return  of  the  constable  that 
the  summons  was  not  personally  served,  and 
the  defendant  shall  not  appear  on  the  return 
day  thereof,  the  plalntltt  may  thereupon  take 
out  a  new  summons  against  the  defendant. 
In  continuation  of  his  suit,  returnable  not 
less  than  three  nor  more  than  twelve  days 
from  the  date  thereof,  which  shall  be  served 
at  least  two  days  before  the  time  of  appear- 
ance mentioned  therein,  and  If  such  sum- 
mons be  returned  that  the  defendant  cannot 
be  found  after  diligent  Inquiry,  the  plaintiff 
may,  in  further  continuance  of  his  suit,  have 
an  attachment  against  the  defendant  in  ac- 
tions upon  contract  on  filing  an  affidavit  as 
to  the  amount  claimed  to  be  due,  and  execut- 
ing a  bond  as  In  the  other  cases."  The  re- 
turn states  that  the  officer  was  diligent  dur- 
ing all  of  the  time  allowed  by  law,  and  was 
unable  to  obtain  service  In  either  method  re- 
quired by  section  718.  Counsel  apparently 
intend  to  be  understood  as  saying  that  inas- 
much as  the  summons  was  not  left  at  de- 
fendant's last  place  of  abode,  no  alias  could 
be  lawfully  Issued,  notwithstanding  the  fact 
that  he  bad  no  last  place  of  abode  In  the 
county.  Section  717  is  broad  enough  in 
terms  to  authorize  It,  and  is  silent  about  re- 
quiring any  kind  of  a  service.  The  case  cited 
(Iron  Ollfts  V.  Lahals)  Is  not  necessarily  con- 
clusive, because  in  that  case  the  return  show- 
ed a  failure  of  the  officer  to  continue  his  ef- 
forts sufficiently  long,  and  the  result  was  said 
to  be  a  discontinuance  of  the  suit    A  second 


(1.  e.,  alias)  summons  could  not  be  said  to 
be  a  continuation  of  a  suit  in  which  there 
was  no  longer  life.  It  Is  not  there  held  that 
a  case  should  fall  where  the  officer's  return 
shows  compliance  with  the  statute,  and  we 
are  of  the  opinion  that  In  the  present  case 
the  alias  and  attachment  had  substantial 
foundation,  and  had  the  effect  of  continuing 
the  action  against  the  principal  defendant. 
Segar  ▼.  Shingle  Co.,  81  Micb.  847,  45  N.  W. 
082. 

Tbe  second  question  seems  to  rest  upon  de- 
fendant's construction  of  section  745,  which 
provides  for  the  coomiencement  of  suits  by 
attachment  In  certain  cases  (Section  745;  chap- 
ter 34,  I  42):  "That  any  person  or  corpora- 
tion Indebted  to  the  defendant  In  any  attach- 
ment suit  or  who  has  any  property  or  ef- 
fects belonging  to  said  defendant  may  be 
summoned  as  a  garnishee  of  such  defendant 
in  such  attachment  proceedings.  The  pro- 
ceedings against  the  garnishee  shall  be  con- 
ducted in  the  manner  prescribed  in  chapter 
two  hundred  and  two  of  the  Compiled  Laws 
of  Eighteen  Hundred  and  Seventy-One,  and 
the  amendments  thereto,  now  or  hereafter 
passed.  Such  garnishee  proceedings  may  be 
commenced  simultaneously  with  the  Issuing 
of  the  writ  of  attachment,  oi  while  such  at- 
tachment suit  is  pending,  and  shall  be  deem- 
ed auxiliary  to  the  proceedings  In  attach- 
ment, but  shall  be  entered  separately  upon 
the  Justice's  docket  the  same  as  in  other 
garnishee  cases."  It  Is  insisted  that  the 
foregoing  language  precludes  the  commence- 
ment of  garnishee  proceedings  earlier  than 
the  time  of  Issuing  the  writ  of  attachment 
This  must  manifestly  be  so  in  cases  com- 
menced under  that  statute.  See  section  721 
et  seq.  But  this  case  Is  not  so  commenced, 
as  we  have  seen.  See  Comp.  Laws,  g  716. 
In  cases  begun  by  attachment  secticn  731 
Is  applicable,  and  that  provides  for  the  serv- 
ice of  a  certified  copy  upon  a  garnishee  when 
garnishment  proceedings  are  commenced  si- 
multaneously with  the  issue  of  the  writ  This 
would  seem  to  imply  that  such  Service  Is  not 
required  where  the  garnishee  proceeding  Is 
commenced  later,  as  section  745  clearly  states 
that  It  may  be,  If  Jurisdiction  Is  acquired 
over  the  principal  case,  by  seizing  property, 
and  personal  service,  or  perhaps  either.  Sec- 
tion 990  provides  for  the  commencement  of 
garnishee  proceedings  before  a  Justice  of  tbe 
peace  In  any  action  founded  upon  contract 
or  Judgment  or  decree.  It  may  be  com- 
menced any  time  after  the  commencement  of 
such  action,  during  Its  continuance.  This  ac- 
tion was  commenced  by  the  issue  of  a  short 
summons.  The  garnishee  process  followed 
immediately,  and  was  kept  alive,  awaiting 
the  result  of  the  principal  suit  which  also 
was  continned  In  life  by  proceedings  in  strict 
compliance  with  law  until  the  attachment 
was  returned  not  personally  served.  Then 
both  proceedings  fell,  as  the  writ  of  garnish- 
ment was  not  issued  in  accordance  with  ei- 
ther section  781  or  745;  L  e.,  slmoltaneously 
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with  the  wilt  of  attachment  See  opinion  of 
Carpenter,  J.,  in  case  of  Record  Printing 
Company  v.  Adams,  7  Det  Leg.  News,  issue 
of  Dec.  15,  1900,  bottom  paging  191. 

The  Judgment  is  reversed,  and  the  cause 
dismissed,  with  the  costs  of  all  courts.  The 
other  Justices  concurred. 


FLYNN  T.  KALAMAZOO  CIRCUIT  JUDGE. 
(Supreme  Court  of  Michigan.     Nov.  8,  1904.) 

BUKBIFTS — SETUBK— AIOCNDICXRT. 

'  1.  An  amendment  to  a  slier  if  a  return  as  to  a 
matter  of  fact  must  be  made  bj  the  sheriff  volun- 
tarily, and  cannot  be  comi>elled  by  the  court. 

Mandamus  proceedings  by  Lawrence  Flynn 
against  the  Kalamazoo  circuit  Judge.  Writ 
denied. 

Wm.  A.  Lnby,  for  relator.  Osborn  &  Mills, 
for  respondent. 

HOOKER,  J.  A  Judgment  having  'been 
rendered  against  the  relator  in  the  circuit 
court  for  the  county  of  Kalamazoo,  an  ex- 
ecution was  issued.  The  sheriff  returned 
that  he  levied  the  same  upon  real  estate  be- 
longing to  the  execution  debtor,  had  It  ap- 
praised under  the  law  pertaining  to  home- 
steads, and  sold  it  at  public  auction  for  $2,- 
300.  Relator  claimed  that  this  was  a  false 
return,  and,  on  a  motion  to  vacate  the  sale, 
sought  to  contradict  the  return.  This  court 
held  that  this  motion  could  not  prevail  In 
the  face  of  the  return  standing  of  record  in 
the  case,  and  It  was  intimated  that  a  proper 
practice  would  be  to  obtain  an  amendment 
of  the  return.  See  Flynn  v.  Circuit  Judge 
(Mich.)  98  N.  W.  740.  Thereupon  the  relator 
filed  a  motion  for  an  amended  return,  which 
was  denied  by  the  circuit  Judge  upon  the 
ground  that  an  amendment  to  a  return  as  to 
a  matter  of  fagt  must  be  made  voluntarily, 
and  could  not  be  compelled.  The  following 
cases  dted  by  the  respondent's  counsel  seem 
to  sustain  the  decision:  In  the  case  of  Saw- 
yer V.  Curtis,  2  Ashm.  127,  decided  in  1830,  it 
was  held  that  "where  the  sheriff  has  return- 
ed his  writ  'Executed,'  and  he  does  not  ask 
permission  to  alter  or  modify  his  return,  the 
court  has  no  power  to  do  it,  and  cannot  com- 
pel him  to  make  any  alteration  in  it  as  to 
matter  of  fact;  and  the  sheriff  is  responsible 
for  a  false  return  to  the. party  injured."  In 
Humphries  v.  Lawson,  7  Ark.  341,  it  was 
held  that  "the  circuit  court  cannot  compel  a 
sheriff  to  amend  his  return  to  a  writ,  nor  to 
return  any  particular  state  of  facts.  He  has 
the  privilege  of  emending,  and  is  responsible 
for  a  false  return."  See,  also,  Boas  v.  Upde- 
grove,  6  Pa.  516,  47  Am.  Dee.  425.  In  Hewell 
V.  Lane,  53  Cal.  217,  the  court  said:  "We  are 
satisfied,  however,  that  the  sheriff  cannot  be 
compelled  In  this  manner  to  contradict  his 
return.  He  cannot,  it  ia  well  settled,  be 
compelled  by  the  court  to  correct  his  return 
on  file  against  his  will."  In  Wilcox  v.  Mou- 
dy,  89  Ind.  232,  It  was  said  that  "a  sheriff's 


return  to  a  writ  is  made  on  Ida  official  re- 
sponsibility, and  he  can  only  afterwards 
amend  it,  but  it  must  be  on  leave.  The  court 
cannot  compel  him  to  correct"  In  Washing- 
ton Mill  Co.  v.  Kinnear,  1  Wash.  T.  101,  it 
was  held:  "If  the  return  be  defective,  he  may 
be  compelled  to  perfect  It;  but.  If  the  record 
shows  the  return  to  be  complete  and  perfect, 
the  party  who  desires  to  traverse  It  is  re- 
quired to  bring  his  action  against  the  sher- 
iff, who,  on  a  proper  showing,  may  be  com- 
pelled to  respond  in  damages  for  any  injury 
resulting  from  a  false  return.  It  is  said  in  10 
Pickering,  C.  Cook  v.  Seymour,^  page  47: 
The  sheriff  and  his  deputies  have  great  and 
confidential  powers  intrusted  to  them.  Their 
returns  on  writs  and  process  are  received  as 
true,  and  are  not  to  be  controverted,  except 
in  an  action  for  a  false  return,  and  then  the 
falsity  must  be  proved.'  And  In  2  Ashmead, 
Sawyer  v.  Curtis,  page  127:  'When  the  sher- 
iff has  returned  his  writ  executed,  and  be 
does  not  ask  permission  to  alter  or  modify 
bis  return,  the  court  has  no  power  to  do  It,  i 
and  cannot  compel  him  to  make  any  altera- 
tion in  it  as  to  matter  of  fact.  The  sheriff  is 
responsible  for  a  false  return  to  the  party  In- 
jured.' To  the  same  effect,  McBee  v.  State, 
1  Meigs,  122;  Mentz  v.  Hamman,  5  Whart 
150,  34  Am.  Dec.  546;  Sample  v.  Coulson,  0 
Watts  &  S.  62."  See,  also,  note  to  case  of 
Malone  v.  Samuel,  13  Am.  Dec.  173,  and  an- 
thoritles  there  dted.  In  Smith  v.  Gaines, 
93  U.  S.  343,  23  L.  Ed.  901,  the  federal  Su- 
preme Court  said:  "As  regards  the  effort  to 
compel  the  marshal  to  amend  his  return,  we 
think  his  answer  contains  a  reply  which  is 
conclusive.  In  making  that  return  he  acts 
under  a  heavy  official  responsibility.  If  false, 
he  Is  liable  to  plaintiff  and  to  defendant  (or 
any  damages  resulting  from  it  He  must 
therefore  be  at  liberty  to  make  his  own  re- 
turn, subject  to  that  responsibility.  Nor  do 
we  think  his  return  can  be  questioned  by 
the  sureties.  It  is  declared  by  the  law  to  be 
the  appropriate  evidence  of  the  right  to  pro- 
ceed against  them.  It  Is  an  official  act  If 
they  had  desired  him  to  exercise  it  otherwise 
than  he  did,  they  might,  by  showing  him 
property,  have  possibly  rendered  him  liable 
for  a  false  return,  and,  by  paying  the  debt, 
avail  themselves  of  this  liablUty.  But  we 
do  not  think  that  either  the  spirit  of  the  stat- 
ute or  the  Justice  of  the  case  permits  an  In- 
quiry Into  the  truth  of  the  officer's  return  in 
the  subsequent  proceeding  against  the  sure- 
ties. It  Is  analogous  to  the  return  of  nulla 
bona,  as  the  foundation  of  a  creditors'  bill  in 
chancery,  which  cannot  be  questioned." 
Counsel  for  relator  dtes  several  cases  said  to 
support  his  contention,  but  the  most  of  them 
fall  short  of  it.  See  Stetson  t.  Freeman,  36 
Kan.  530,  11  Pac.  431;  Boyer  ▼.  Uncoln,  8 
Ky.  Law  Rep.  537.  In  Davis  v.  Weybnm,  1 
How.  Prac.  152,  It  was  beld  that  a  sheriff 
could  be  compelled  to  perfect  an  incomplete 

1  Correct   citation   is   Clarke   ▼.    Lyman,   10 
Pick.  47.— Ed. 
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return.  The  same  was  held  In  Berry  v.  QrU- 
flth,  2  Har.  &  G.  843,  18  Am.  Dec.  309. 

Counsel  for  relator  asserts  that  our  former 
boldlng  was,  In  effect,  a  decision  that  an 
amendment  may  be  compelled,  bat  we  think 
it  contains  no  such  Implication.  It  held 
merely  that  without  an  amendment  the  re- 
lief sought  could  not  be  granted. 

The  writ  must  be  denied.  The  other  Jus- 
tices concurred. 


EDWARD  PROHLICH  GLASS  CX).  T. 

PENNSYLVANIA  CO. 

rSnpreme  Court  of  Michigan.     Not.  9,  1904.) 

CABBIEBS— THANSPOBTATIOR    OF    FBEIOHT— UR- 
BUrrABIiX   OABS— flXI.B0TI0N    BT    BBIPPEB. 

1.  Where,  under  an  agreement  between  defend- 
ant railroad  company  and  a  conBignor,  the  lat- 
ter was  authorized  to  select  cars  for  the  trans- 
portation of  its  merchandise,  and  it  selected  a 
car  which  had  been  delivered  to  it  loaded  with 
sand  for  the  shipment  of  a  consignment  of  glass 
to  plaintiff,  and  damage  resulted  by  reason  of 
the  unsuitableneas  of  the  car,  the  railroad  com- 
pany was  not  liable  to  the  consignee  for  negli- 
gently furnishing  an  unsuitable  car,  since  aa 
against  the  railroad  company  the  consignee  was 
bound  by  the  consignor  s  selection  under  such 
agreement. 

Error  to  Olrcnlt  Court,  Wayne  County;  Jo- 
seph W.  Donovan,  Judge. 

Action  by  the  Edward  Frohllch  Glass  Com- 
pany against  the  Pennsylvania  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant brings  error.    Beversed. 

There  la  no  substantial  disagreement  as  to 
the  facts  of  this  case.  PlalntlfC,  doing  busi- 
ness in  Toledo,  Ohio,  purchased  from  the 
Heldencamp  Mirror  Company;  of  Springdale, 
Pa.,  a  carload  of  plate  glass,  in  boxes  weigh- 
ing from  600  to  3,500  pounds  each.  The  glass 
was  consigned  and  shipped  by  the  defendant 
railroad  company  to  the  plaintiff  f.  o.  b. 
Springdale,  Pa.,  freight  allowance;  consignee 
to  pay  the  freight  at  Toledo,  and  deduct  same 
from  purchase  price.  The  glass  arrived  In 
good  condition.  Plaintiff  commenced  to  un- 
load the  car,  and  had  removed  one  case.  In 
attempting  to  remove  the  second,  the  iron 
roller  upon  which  It  was  being  moved  plun- 
ged through  the  bottom  of  the  car,  causing  a 
destruction  of  the  contents  of  the  case,  wdgh- 
ing  about  3,500  pounds.  The  car  was  an  old 
coal  car,  with  a  trapdoor  in  the  center,  open- 
ing downwards  for  the  purpose  of  dumping 
the  load.  It  was  worked  with  a  chain,  by 
which  It  was  let  down  and  raised  up.  In 
the  bottom  of  the  car  were  several  holes. 
One  or  tw}  of  the  plalntlfTs  witnesses  testi- 
fied that  after  it  was  unloaded  they  counted 
17  boles.  The  glass  was  stacked  In  the  two 
ends  of  the  car,  leaving  a  vacant  space  of 
about  eight  feet  in  the  center.  This  space 
bad  no  boles,  and  to  plaintiff's  employes  ap- 
peared solid  when  they  commenced  unload- 
ing.   The  holes  were  under  the  boxes,  and 

•:  1.  Sea  Carrtara.  ToL  »,  Cent.  Dig.  li  fiO>,  GU,  E33, 
is.  nz. 


after  their  removal  its  defective  condition 
was  apparent.  There  was  evidence  that  the 
ca/  was  suitable  for  shipping  lumber,  coal, 
or  brick,  or  anything  that  would  not  be  top- 
heavy.  It  Is  substantially  conceded  that  It 
was  tmflt  for  shipping  glass.  Plaintiff's  man- 
ager testified  that  he  did  not  think  the  car 
fit  for  hauling  glass.  One  of  plalntlCfs  fore- 
men testified  that  be  never  saw  a  car  of  glass 
loaded  on  such  a  car.  The  car  was  received 
on  August  14th  by  the  Heldencamp  Mirror 
Company,  loaded  with  sand,  and  was  un- 
loaded in  the  afternoon  of  that  day.  It  was 
loaded  with  glass  on  the  15th  or  16th,  and 
shipped  on  the  18th.  All  the  witnesses  in  the 
case  appear  to  agree  that  the  car  should  not 
have  been  loaded  with  glass.  The  custom 
between  the  Heldencamp  Mirror  Company 
and  the  defendant  was  that  the  nflrror  com- 
pany might  take  any  of  its  cars  which  were 
consigned  to  that  company  when  unloaded, 
without  asking  permission,  and  use  them  for 
shipping  their  products,  provided  they  were 
suitable  for  their  use.  This  car  was  select- 
ed and  used  by  the  Heldencamp  Mirror  Com- 
pany In  accordance  with  this  custom.  In  fur- 
therance of  this  understanding,  the  Helden- 
camp Company  kept  inspectors,  whose  duty 
It  was  to  select  and  Inspect  the  cars  for  ship- 
ping their  products.  One  of  them  testified 
as  follows:  "My  duty  was  to  Inspect  the 
cars  to  be  loaded  with  glass  by  the  Helden- 
camp Mirror  Company,  and  to  have  supervi- 
sion of  the  loading,  and  to  reject  any  cars 
unfit  for  loading  glass."  Another  testified 
that  he  was  the  yard  foreman  of  the  Helden- 
camp Mirror  Company,  and  "my  duties  as 
yard  foreman  for  this  company  la  the  load- 
ing of  cars — seeing  to  everything  that  goes 
In  and  out.  I  do  not  remember  the  shipping 
of  a  car  loaded  with  glass  to  Edward  Froh- 
llch Glass  Company,  at  Toledo,  Ohio.*  I  load 
too  many  cars  to  remember  each  one.  My 
duties  Include  the  Inspection  of  cars,  or  re- 
pairs. If  any  are  necessary,  before  shipments 
are  made.  If  the  car  Is  unfit  for  loading 
glass  in  any  way,  I  report  it,  and  reject  it. 
It  was  part  of  my  duty  in  August  1902,  to 
use  cars  from  the  railroad  company,  if  any 
were  needed  In  the  business  of  the  mirror 
company.  Q.  What  was  your  custom  about 
using  cars  which  came  in  on  your  siding  load- 
ed with  material  consigned  to  the  mirror 
company,  and  which  you  wanted  to  use? 
A.  Mr.  Agan  told  me  that  I  could  take  Penn- 
sylvania cars  to  load  either  east  or  west 
without  asking  express  permission,  and  this 
Is  what  I  have  been  doing."  The  freight 
agent  for  the  defendant  testified:  "The  gen- 
eral custom  was  for  me  to  allow  them  to 
take  P.  R.  R.  cars  to  load  east  and  west  for 
shipments  that  were  suitable  for  them.  The 
only  express  request  that  was  necessary  was 
where  it  was  a  foreign  car  which  could  be 
loaded  only  in  one  direction,  and  which  be- 
longed to  other  roads,  and  which  must  be 
loaded  in  the  direction  of  the  home  route. 
There  was  no  express  request  for  this  par- 
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ticular  car."  The  clerk  for  the  defendant  at 
Sprlngdale  testified:  "My  duties  at  that  time 
were  to  keep  record  of  the  cars  on  the  sid- 
ing, and  look  after  the  cars,  and  to  see  if  they 
were  In  good  condition.  •  •  *  If  we  find 
A  car  in  bad  condition,  we  mark  It  In  the 
book.  The  Inspection  I  make  of  the  cars  is 
ttiat  I  take  Just  a  quick  glance  at  them.  I 
look  inside  of  it  generally  to  see  if  it  is 
loaded.  If  I  find  a  car  in  bad  condition  In 
any  way,  I  mark  the  car  In  a  bad  condition 
In  the  book,  and  wliat  the  trouble  is,  and  re- 
port it  to  Mr.  Agan."  The  above  is  all  the 
testimony  bearing  npon  the  question.  The 
sole  act  of  negligence  relied  upon  Is  that  the 
defendant  furnished  an  unfit  car.  The  de- 
fendant requested  the  court  to  direct  a  ver- 
dict for  it  Tills  was  refused,  and  the  case 
left  to  the  Jnry  under  the  InstructionB,  which 
will  be  found  printed  In  the  margin,  i 

Wilkinson  ft  Younglove,  for  plaintiff.  An- 
gell,  Boynton,  McMillan  &  Bodman,  for  de- 
fendant 

GRANT,  J.  (after  stating  the  facts).  1.  In 
a  well-considered  case  by  this  court  it  was 


held  that  the  consignor  la  the  agent  of  the 
consignee  in  the  shipment  of  goods,  and  that 
whatever  contract  he  (the  consignor)  makes 
with  the  common  carrier  is  binding  upon  the 
consignee.  McMillan  v.  M.  S.,  etc:,  B.  O., 
16  Mich.  79,  118,  93  Am.  Dec.  20a  It  was 
there  said  that  "the  authority  of  the  con- 
signor to  enter  Into  special  contracts  with 
the  carrier  is  to  l>e  presumed,  and  the  carrier 
is  under  no  obligation  to  inquire  into  It" 
The  same  rule  is  held  In  Ryan  v.  M.,  E.  ft  T. 
R.  C!o.,  65  Tex.  13,  57  Am.  Rep.  589,  where 
many  authorities  are  cited.  Upon  the  record 
now  before  us,  there  was  an  agreement  l>c- 
tween  the  Heldencamp  Mirror  Company  and 
the  defendant  that  the  mirror  company,  from 
among  the  cars  delivered  to  it  upon  Its  side 
track,  -might  select  such  as  it  should  deem 
fit  and  suitable  in  which  to  ship  its  glass. 
There  is  nothing  In  this  agreement  contrary 
to  public  policy.  The  mirror  company  knew 
the  character  and  weight  of  the  products  it 
shipped,  knew  what  kind  of  cars  were  soit- 
able  for  that  purpose,  and  agreed  to  assume 
the  risk  of  selecting.  Every  freight  car  Is 
not  suitable  for  the  transportation  of   all 


iThis  is  an  action  or  suit  where  the  plaintiff 
claims  damages  by  the  negligent  act  of  the  de- 
fendant in  furnishing  a  car  that  failed  to  bear 
up  a  package  ot  glass  which  they  claim  tipped 
over  and  broke. 

I  will  first  call  attention  to  what  I  believe  to 
be  the  law  of  the  case,  and  then  a  moment  to 
the  facta  of  the  cose;  and  why  I  call  attention 
to  the  law  of  the  case  is  this :  It  is  held  in 
22  Wallace — ^that  Is,  the  United  States  Supreme 
Oourt  Report — page  123  in  the  Pratt  Case 
(reading  a  part  from  the  beadnote  2) :  "If 
there  is  competent  evidence  of  such  a  contract 
of  a  character  to  put  before  the  jury,  the  weight, 
force,  and  degree  of  evidence  Is  not  oi>en  for 
consideration  by  the  court"  That  Is.  It  means 
you  should  judge  of  the  weight  of  it  I  will 
read  another  paragraph  in  the  same  case :  "If 
a  common  carrier  [that  would  be  a  railroad 
company]  by  rail  la  negligent  and  careless  in 
fnrnishmg  cars,  and  shall  furnish  cars  unsuit- 
able for  the  case,  even  though  they  be  cars  for 
cattle,  which  cars  the  owner  himself  sees,  and 
which  cattle  the  owner  himself  attends  [that  is, 
where  be  goes  along  with  them],  a  common  car- 
rier [that  would  be  the  railroad  company]  is  not 
relieved  from  responsibility,  even  tnough  there 
have  been  an  agreement  that  it  should  not  be 
responsible;  that  Is,  they  will  not  allow  a  com- 
pany to  contract  that  they  will  not  be  respon- 
sible If  they  are  in  fact"  A  little  more  from 
the  same  case.  They  say  here,  in  summing 
up  the  Railroad  Case  v.  Lockwood,  that  the 
following  propositions  were  established.  These 
propositions  that  I  am  about  to  read  were  es- 
tablished in  the  case  we  are  talking  about; 
that  is,  I  mean,  in  the  case  I  am  reading  about  : 
First.  That  a  common  carrier  cannot  lawfully 
stipulate  for  exemption  from  responsibilitv, 
when  such  exemption  is  not  Just  and  reasonable 
in  the  eye  of  the  law.  Second.  It  is  not  Just 
and  reasonable,  in  the  eye  of  the  law,  for  a 
common  carrier  to  stipulate  for  exemption  from 
responsibility  for  negligence  to  himself  or  his 
servants.  You  see,  they  cannot  even  stipulate 
to  cover  negligence  of  their  own.  Third.  In 
this  case  he  might  have  gone  much  farther  than 
he  did,  and  find,  if  the  company  had  been  care- 
less and  negligent  in  furnishing  cars,  they  should 
not  be  relieved  from  responsibility  for  it,  al- 
thoujrh  it  might  be  found  that  they  were  liable 
therefor. 

I  am  requested  to  charge  you,  and  do  diarg* 


you,  this.  Well,  I  will  read  their  requests  first. 
On  the  part  of  the  plaintiff,  I  am  requested  to 
charge  you,  and  do  charge  yon —  And  what  I 
read  from  their  manuscript  will  be  considered 
the  same  as  though  I  read  from  a  lawbook,  and 
be  adopted  by  the  Jury.  I  believe  it  to  be  the 
law.  So  far  as  you  are  concerned,  it  will  be 
the  same  as  though  I  read  it  out  of  the  Rei>orts. 

I  charge  you  that  under  the  plaintiff's  evi- 
dence in  this  case,  you  would  find  a  verdict  for 
the  plaintiff  for  the  sum  of  $470,  taking  their 
evidence.  Tliat  ia  their  claim.  That  is  their 
side  of  the  case. 

I  charge  you  that  the  testimony  ia  oncon- 
tradlcted  that  the  car  in  which  the  glaas  was 
transported  was  a  defective  car,  and  not  such  a 
one  as  the  company  were  carrying  glEU»  in. 

There  Is  no  evidence  in  this  case  tliat  the 
Heidencamp  Mirror  Company  had  any  noti<-e 
or  knowledge  of  the  defective  condition  of  the 
car,  and  that  there  is  proof  diat  the  defendant 
company  or  inspector  or  agent  bad  opportuni- 
ties, and  did  examine  the  car  liefore  it  was 
loaded.  Whatever  examination  that  was,  ia  for 
the  jury. 

I  charge  yon  that  the  testimony  la  undisputed 
that  the  plaintiff  used  the  ordinary  appliances 
for  unloading  the  car — that  is,  such  as  they 
had  used  before;  the  same  appliances  which 
had  been  used  before  and  since  without  acci- 
dent^and  that  he  was  without  negligence  in 
using  the  usual  appliances  for  unloading  the  car. 

I  charge  you  that  if  the  Pennsylvania  Com- 
pany, through  Jts  agents,  by  proper  care,  might 
nave  discovered — by  ordinary  care  might  have 
discovered  the  condition  ordinarily  of  this  car — 
then  the  defendant  would  be  liable  for  damages 
that  arose  by  use  of  the  same. 

If  the  car  in  question  was  unfit  for  the  pur- 
poses to  which  it  was  applied,  and  if  the  anfit- 
ness  was  of  such  a  character  as  ^  imply  a 
fault  on  the  part  of  the  company  or  Its  agents 
in  allowing  it  to  be  used,  then  the  company 
would  he  responsible. 

I  will  put  that  in  another  way — ^negligences 
and  this  would  be  like  an  action  for  negligence. 
Negligence,  defined  in  our  state,  is  the  doing 
of  some  act  by  a  party  which  one  of  ordinary 
care  and  prudence  would  not  do ;  doing  some- 
thing that  is  not  carefully  done — ordinarily  and 
prudently  done — or  leavmg  undone  something 
which  an  ordinarily  prudent  and  careful  person 
would  not  leave  ondona.    Now,  see  what  I  mean 
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kinds  of  products.  A  car  suitable  for  the 
shipment  of  sand  iB.uot  necessarily  suitable 
(or  tlie  shipment  of  cases  filled  with  glass, 
and  very  heavy.  An  old  coal  car,  suitable 
for  shipping  coal  or  like  material,  Is  not 
necessarily  suitable  for  the  shipment  of  glass- 
ware. There  was  no  guaranty  on  the  part 
of  defendant  that  all  its  cars  were  suitable, 
in  form  or  structure,  for  the  shipment  of 
glass.  Undor  the  agreement  the  mirror  com- 
pany undertook  to  select  such  cars  only  as 
were  suitable  for  Its  purpose.  The  plaintiff 
and  consignee,  nnder  this  record  and  the  au- 
thorities above  cited,  were  bound,  under  this 
agreement,  by  the  acts  of  their  consignor,  the 
Heidencamp  Mirror  Company.  If  It  selected 
a  car  unsuitable  for  the  transportation  of 
the  goods  sold,  the  only  remedy  for  the  con- 
signee is  against  the  consignor.  If  this  car 
bad  been  furnished  at  the  express  request 
of  the  consignor,  and  the  defendant,  knowing 
the  purpose  for  which  It  was  to  be  used,  had 
furnished  the  car  in  response  to  such  ez- 
irress  request,  the  defendant  would  have  as- 
mmed  all  liability  for  defects,  and  would 
not  be  permitted  to  say  that  the  defects  were 


open  to  the  knowledge  of  the  shipper,  who 
therefore  assumed  the  risk.  The  rule  ap- 
plicable to  the  case  before  us  is  thus  stated 
by  the  text-writers:  "Where  the  shipper  ex- 
ercises his  own  judgment.  Is  not  deceived  or 
misled  by  the  carrier,  and  chooses  a  car  for 
the  transportation  of  his  property,  the  car- 
rier is  not  answerable  for  the  sufficiency  of 
the  car,  for  in  such  case  he  does  not  trust 
to  the  carrier,  nor  rely  upon  the  duty  of  the 
carrier,  but,  on  the  contrary,  freely  exercises 
bis  right  of  choice,  and  relies  entirely  upon 
bis  own  Judgment,  so  that  there  is  no  reason 
for  alfirming  that  the  company  was  guilty  of 
any  wrong."  4  Elliott  on  R.  li.  par.  1480; 
Hutchinson  on  Gar.  par.  295;  Railway  Co.  v. 
Van  Dreser,  22  Wis.  611;  Ross  v.  Troy,  etc, 
R.  Co..  49  Vt  864,  24  Am.  Rep.  144:  Harris 
T.  Northern  Indiana  R.  Co.,  20  N.  Y.  232;  6 
Cyc.  385.  Under  this  record,  It  was  error  not 
to  give  the  following  request:  "If  the  ship- 
per selects  a  car  which  has  been  delivered  to 
It  loaded  with  sand,  and,  on  its  own  account, 
loads  it  with  a  commodity  for  which  it  Is 
unsuitable,  and  damage  to  the  goods  results, 
the  railroad  company   is  not   liable  on  the 


by  that.  Leaving  undone  would  be  leaving  an 
oi>en  well,  or  an  opening  somewhere  that  people 
might  get  into  without  aome  notice.  Doing  what 
they  shoald  do  would  be  to  take  the  affirmative ; 
to  take  the  burden  and  give  notice.  Trans- 
portation, we  will  say,  on  these  street  cars — 
when  we  get  on  we  have  a  right  to  presume 
that  they  are  whole;  that  they  will  not  blow 
Dp:  that  there  is  no  broken  machinery  in  them 
that  will  throw  us  off  the  track.  Affirmatively, 
the  company  who  undertake  to  carry  us,  onr 
horse,  or  our  stuff — affirmatively  they  assume 
they  will  do  it  with  the  ordinary  care;  with 
the  ordinary  prudence,  of  ordinarv  people. 

Now,  if  tibe  goods  in  ^estion  bad  been  bot- 
tled goods,  whether  any  kind  of  bottled  goods 
pnt  up  in  cases  and  different  boxes,  and  it 
■houM  tnm  out  that  the  packing  was  not  suited 
to  bottled  goods — they  broke  by  reason  of  the 
bad  packing — then  the  fault  would  be  the  pack- 
er, or,  if  the  breaking  of  this  glass  bad  been 
traced  to  the  actual  packing  of  the  boxes,  then 
the  fault  would  be  the  shipper  or  packer.  But 
Toa  have  a  peculiar  case  here.  We  have  a 
case  here  where  the  buying  Itself  is  a  little  re- 
markable— where  the  buying  makes  the  buyer 
liable  from  the  time  it  is  loaded  on  the  car 
away  down  there  at  the  purchasing  place.  And 
the  seller  delivers  tbe  goods —  Whether  it  be  a 
bale  of  cotton  or  wool,  or  a  case  of  clothing,  or 
a  barrel  of  oil,  or  whatever  it  is,  be  delivers 
the  goods  before  he  gets  any  pay.  But  here 
the  pnrchase  is  made  away  down  in  Pennsyl- 
vania, and  the  buyer,  Frohlich  &  Co..  assumed 
all  the  risk. 

Well,  now,  their  dnty  is  to  be  carefnl — to  use 
ordinary  care — ^but  I  call  your  attention  to  this  : 
The  Pennsylvania  Railroad  Company  furnished 
ca^:  knew  tbe  nature  of  tbe  business  going 
OD.  the  mirror  bosiness,  the  glass  business,  the 
•hipping  business.  It  must  have  bad  some 
knowledge  of  that  kind  of  business.  Just  aa 
they  knew  in  tbe  case  I  mentioned  this  morn- 
ing, in  the  Armory  case —  The  Wabash  knew 
that  he  was  taking  trunks  over  their  line.  They 
knew  that  they  were  sample  trunks.  They 
knew  that  they  bad  samples  in  them,  for  tbey 
kaew  that  they  were  not  band  baggage,  with  a 
few  shirts  and  drawers  and  collars,  and  the 
like,  and  they  knew  that  tbey  were  sample 
cases,  and  that  tbey  have  to  care  for  the  cases, 
with  a  view  of  their  value  in  that  way.  So 
this  railway  knew  that  this  was  a  glass  buai- 
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ness,  and  that  any  of  the  cars  they  put  in  the 
yard  suitable  for  glass.  That  was  some  knowl 
edge  what  they  were  to  be  used  for.  This  is  a 
peculiar  case  about  that  Tbey  took  a  sand  car, 
when  they  had  sand  in  it,  and  loaded  it  up 
with  glass.  A  little  more :  Yon  will  not  need 
to  dispute  among  yourselves  about  tbe  utter  and 
absolute  unfitness  of  these  cars,  because  that  is 
conceded.  The  young  men  arguing  the  case  say 
it  was  unsulted. 

You  will  ask  yourselves —  About  the  first 
thing  you  do,  after  you  have  elected  your  fore- 
man, you  will  ballot  on  one  question — guilty  or 
not  guilty  of  negligence.  If  guilty  of  negli- 
gence—  I  mean  the  defendant,  I  am  talking 
about,  because  you  can  take  a  ballot  either  way. 
Ton  can  take  a  ballot  for  plaintiff  or  defendant. 
Yon  can  take  a  ballot  on  the  negligence,  guilty 
or  not  guiltv,  and  then  you  can  take  a  ballot 
of  what  is  the  amount  due.  I  am  not  going  to 
tell  you  how  much  is  due.  That  is  for  the 
Jury.  I  will  not  tell  you  which  side  is  negli- 
gent. That  is  a  matter  for  you  to  consider 
(Jonsider  all  the  circumstances,  like  candid  men, 
and  say,  if  you  find  for  the  plaintiff,  the  ver- 
dict is  |>474,  as  I  understand  it,  in  round  num- 
bers. That  figures  interest  and  all.  If  you  find 
for  the  defendant,  it  would  be  no  cause  of  ac- 
tion. That  is  the  way  I  figure  it.  Still  there  is 
some  testimony  that  the  claim  was  presented 
for  $3G0.     I  leave  that  to  the  jury. 

Mr,  Wilkinson :  There  is  no  testimony  of  that 
kind,  but  the  statement  of  counsel,  entirely  un- 
supported by  the  evidence. 

Court :  I  will  put  it  this  way,  then :  You 
will  either  find  a  verdict  for  the  plaintiff  for 
$474,  or  find  a  verdict  of  no  cause  of  action. 
That  is  entirely  for  you  now.    Follow  an  officer. 

Mr.  Bodman :    There  were  some  requests — 

Court :    I  marked  them. 

Mr.  Bodman :  I  want  to  take  the  customary 
exceptions.  I  want  to  take  an  exception  to  the 
refusal  of  the  court  to  charge  as  requested  by 
the  defendant  in  its  Ist,  2d,  Sd,  4tb,  5tb.  6th, 
and  7th  requests  to  charge.  I  except  also  to 
tbe  charge  as  given  by  the  court  as  a  whole,  and 
to  each  and  every  part  thereof,  and  particularly 
to  the  giving  of  such  of  tbe  pUintiff's  requests 
■s  were  given. 

Mr.  Wilkinson :  I  want  to  except  to  the  re- 
fusal of  the  court  to  give  the  1st,  3d,  4th,  and 
6th  requests  to  charge  as  given,  and  to  the 
charge  of  the  court  aa  a  whoM. 


Digitized  by 


Google 


226 


101  NORTHWESTERN  RBPORTBE. 


Qflch. 


ground  of  negligently  famishing  an  nnanlt- 
able  car."  The  learned  counsel  for  plaintiff 
cite  and  rely  upon  Hunt  t.  Nutt  (Tex.  CIt. 
App.)  27  S.  W.  1031.  They  say  that  case  iB 
on  all  fours  with  this.  The  consignor  In  that 
case  shipped  a  car  load  of  meal.  He  asked 
for  a  ear  for  the  purpose.  The  car  was  fur- 
nished. It  was,  to  all  appearances,  suitable: 
The  meal  was  In  fact  damaged  by  some  sub- 
stance that  smelled  like  creosote  or  "sheep 
dip."  The  company  in  that  case  furnished 
the  car.  Something  bad  been  prerlously 
shipped  in  It  which  caused  the  damage.  The 
shipper  had  no  choice  of  selection,  had  not 
agreed  to  Inspect,  and  the  defect  was  a  hid- 
den one.  It  Is  clear  that  the  railroad  com- 
pany was  liable.  In  Pratt  ▼.  Ogdensburg, 
etc.,  R.  C3o.,  102  Mass.  657,  a  specific  car,  at 
the  shipper's  request,  was  furnished  to  plain- 
tiff for  a  spedflc  purpose.  It  was  defective 
It  was  important  to  the  plaintiff  to  ship  his 
stock  at  once,  rather  than  wait  a  week  for 
better  cars.  He  used  the  one  furnished.  It 
was  defective,  and  there  was  evidence  tend- 
ing to  show  that  he  knew  It  The  court  held 
that  the  carrier  was  bound  to  furnish  a  suit- 
able car,  and  was  not  exonerated  from  lia- 
bility, even  though  the  plaintiff  knew  It  to  be 
defective,  accepted  and  used  It  It  was  said: 
"Nothing  less  than  a  distinct  agreement  by 
the  plaintiff  to  assume  the  risk  would  have 
that  effect"  It  was  also  said:  "If  the  plain- 
tiffs expressly  agreed  to  assume  the  risk  of 
defective  cars,  rather  than  wait  a  reasonable 
time  for  other  cars,  they  cannot  recover." 
This  case  was  affirmed  by  the  Supreme  Court 
of  the  United  States.  22  Wall.  123,  22  L.  Bd. 
827.  If  there  had  been  other  cars,  and  the 
.plaintiffs  In  that  case  bad  been  authorized 
to  Inspect  and  select  one  that  was  suitable, 
and  they  had  chosen  one  that  was  unsuitable, 
the  obvious  conclusion  is  that  the  court 
would  have  held  the  carrier  not  liable,  pro- 
vided the  defects  in  the  car  selected  were 
obvious.  We  are  therefore  of  the  opinion 
that  the  selection  by  the  Heldencamp  Mirror 
Company  of  unsuitable  cars  Is  binding  upon 
It  and  Its  consignees,  and  that  defects  In  cars 
suitable  per  se,  which  were  so  open  as  to  be 
easily  discernible  upon  inspection,  were  as- 
sumed by  the  plaintiff  through  the  acts  of  its 
consignor. 

2.  The  record  in  this  case  suggests  another 
Important  question,  but  as  the  case  does  not 
appear  to  have  been  tried  upon  that  theory, 
and  Is  not  fully  presented  here,  we  decline 
to  pass  upon  it  It  is  this:  Assuming  that 
the  car  upon  which  the  goods  were  shipped 
was  suitable  in  character  and  structure,  and 
proper  for  use  tn  the  shipment  of  such  goods, 
but  was  unsuitable  and  unsafe  in  conse- 
quence of  hidden  defects,  such  as  decayed 
flooring,  or  flooring  of  insufficient  strength, 
would  the  defendant  under  such  circumstan- 
ces, be  liable?  Or,  perhaps,  better  stated 
thus:  Did  the  arrangement  for  selection  and 
inspection  between  the  Heldencamp  Company 
and  the  defendant  impose  upon  the  consignor 


the  responsibility  for  bidden  defects  in  cars 
otherwise  snitable? 

Reversed  and  new  trial  ordered.    The  otb- 
ex  Justices  concurred. 


HELLER  et  al.  v.  PEOPLE'S  SA VINOS 

BANK. 

(Supreme  Court  of  Michigan.     Nov.  15,  1901) 

aABNISUUEirr— AFFIDAVIT— AKENDHXZIT. 

1.  Comp.  Laws  1897,  {  1000,  provides  that,  if 

SlaintiS  fails  to  recover  judgment  against  the 
efendant,  or  If  the  defendant  pay  the  jad^- 
ment  rendered,  or  stay  the  execution  thereof,  it 
shall,  in  either  case,  be  deemed  a  dlsoontinu- 
ance  of  ail  proceedings  against  the  garnishee. 
Held,  that  where  a  garnishment  affidavit  alleged 
that  the  defendant  was  justly  Indebted  to  plain- 
tlflk  on  a  justice's  judgment  previously  render- 
ed, and  for  the  recovery  of  such  demand  plain- 
tiffs had  commenced  a  suit  before  another  jus- 
tice, which  was  untrue,  the  affidavit  was  fatally 
defective,  and  was  not  amendable  so  as  to  base 
the  garnishment  proceeding  on  tbs  judgment  al- 
ready obtained. 

Error  to  Circuit  Court  Saginaw  Otranty; 
Byron  A.  Snow,  .Tudge. 

Action  by  Adolph  O.  Heller,  and  another, 
against  the  People's  Savings  Bank.  From  a 
Judgment  In  favor  of  plaintiffs,  defendant  ap- 
peals.   Reversed. 

John  A.  0>mb8  (Jas.  H.  Davltt  of  counsel), 
for  appellant  Hugo  P.  Gelsler,  for  appel- 
lees. 

HOOKER,  J.  Plaintiffs  are  assignees  of  a 
judgment  obtained  before  Edward  S.  Pease, 
a  justice  of  the  peace  in  the  county  of  Sag- 
inaw, against  Oeorge  W.  Smith  and  Mary 
Smith,  his  wife.  They  commenced  this  gar- 
nishment proceeding  before  Theodore  N. 
Eller,  another  Justice  of  the  peace  In  Saginaw 
county.  The  affidavit  for  garnishment  stat- 
ed that  "Mary  Smith,  widow  of  George  W. 
Smith,  is  Justly  Indebted  to  said  Adolph  O. 
Heller  and  Daniel  F.  Patzer  in  the  sum  of 
$300,  or  thereabouts,  upon  a  judgment  here- 
tofore rendered  by  Edward  S.  Pease,  a  Jus- 
tice of  the  peace  in  and  for  said  county  of 
Saginaw,  for  $288.88,  damages  and  costs,  and 
for  the  recovery  of  said  demand  said  Heller 
and  said  Patzer  have  commenced  a  suit  be- 
fore Theodore  N.  Eller,  Justice  of  the  peace 
in  and  for  the  city  of  Saginaw  and  county 
aforesaid."  In  fact,  no  suit  was  commenced 
upon  said  Judgment  the  design  of  said  plain- 
tiffs being  to  carry  on  the  garnishment  pro- 
ceeillngs  as  ancillary  to  the  Judgment  already 
obtained.  The  Justice  rendered  Judgment  for 
the  garnishee  defendant  An  appeal  was  tak- 
en to  the  circuit  court  That  court  permit- 
ted plaintiffs  to  file  an  amended  aflldavlt  of 
garnishment  which  differed  from  the  first  in 
that  it  particularly  described  the  Judgment 
assigned  to  plaintiffs,  and  contained  no  state- 
ment that  suit  had  been  commenced  upon 
the  same.  The  trial  in  the  circuit  court  re- 
sulted in  a  Judgment  for  plaintiffs. 

The  important  question  raised  by  thla  ap- 
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peal  Is  this:  Had  the  circuit  court  authority 
to  permit  plaintiffs  to  file  their  amended 
affidavit  of  garnistunent?  Garnishment  pro- 
ceedings are  always  ancillary  to  a  principal 
suit  which  Is  either  pending  or  determined. 
The  first  affidavit  of  garnishment  clearly  de- 
scribed that  principal  suit  as  pending.  It 
was  in  fact,  as  described  In  the  amended  affi- 
davit, already  determined.  It  was  certainly 
proper,  If  not  necessary,  to  state  in  the  first 
affidavit  whether  the  principal  suit  was  pend- 
ing or  determined.  And  as  the  liability  of 
the  defendants  In  garnishment  would  depend 
in  a  measure  ui)on  the  result  of  said  prin- 
cipal suit  (see  Comp.  Laws  1897,  {  1,000), 
they  had  a  right  to  rely  upon  the  accuracy 
of  this  statement.  The  amendment  then  ma- 
terially changed  the  affidavit  of  garnishment 
While  clerical  errors  may  be  corrected  (see 
Wattles  V.  Wayne  Circuit  Judge,  117  Mich. 
062,  76  N.  W.  115,  72  Am.  St.  Rep.  690; 
Union  Nat  Bank  v.  Circuit  Judge,  117  Mich. 
6V8,  76  N.  W.  116;  Emerson  v.  Steel  &  Spring 
Co.,  100  Mich.  127,  58  N.  W.  659).  I  think 
it  clear  that  material  changes  cannot  be 
made  by  amending  affidavits  of  garnishment 
If  changes  as  material  as  this  may  be  so 
made,  It  Is  difficult  to  understand  why  de- 
fects In  an  affidavit  cannot  be  cured  by 
amendment.  We  have  held  such  defects  fa- 
tal See  Coe  v.  Hlnkley,  109  Mich.  608, 
67  N.  W.  915;  Welmelster  v.  Manvllle,  44 
Mich.  408,  6  N.  W.  859;  Conway  v.  Judge, 
46  Mich.  28,  8  N.  W.  588.  They  would  not 
bave  been  fatal  If  they  could  have  been  cared 
by  amendment 

Judgment  must  be  reversed,  with  costs  of 
both  courts.  No  new  trial  la  awarded.  The 
other  Justices  concurred. 


BROWN  et  *L  v.  KNOP  et  al. 
(SnpKine  Court  of  Michigan.     Nov.  9,  1904.) 
On  application  for  rehearing.     Denied. 
For  former  opinion,  see  100  N.  W.  466. 

PER  CURIAM.  We  are  asked  to  grant  a 
rebearing  In  this  case  on  the  ground  that  In 
attempting  to  distinguish  this  case  from  Reed 
V.  Parker,  05  N.  W.  979,  we  erroneously  as- 
sumed that  the  alias  summons  was  deliver- 
ed to  the  sheriff  of  the  county  of  Charlevoix, 
whereas  It  was  in  fact  delivered  to  the  sher- 
iff of  the  county  of  Ekomet  This  error  does 
not  affect  the  reasoning,  In  our  opinion.  This 
case  Is  distinguished  from  Reed  ▼.  Parker, 
supra,  by  the  circumstance  that  the  trial 
court  In  adjourning  the  case  and  In  Issu- 
hig  the  alias  summons,  assumed,  and  had 
a  right  to  assume — ^thls  is  shown  by  the  di- 
rection in  the  alias,  not  by  the  return  sub- 
sequently indorsed  thereon — that  the  defend- 
ant not  served  would  be  found  within  the 
county  In  which  the  court  was  held.  In  oth-. 
er  words,  the  record  in  the  case  at  bar  shows 
an  adjournment  to  enable  service  to  be  made 
In  the  home  county,  while  In  Reed  v.  Par- 


ker, supra,  the  record  shows  an  adjournment 
to  enable  service   to  be   made  In  another 
county. 
Application  for  rehearing  denied. 


McCRADT  V.  PRATT. 

(Supreme  Court  of  Michigan.     Nov.  15,  1904.) 

PABENT  AND  CHILD — BOAKD  OF  CHII.D — LIABIL- 
ITT  OF  PABENT— EVIDBNCE. 

1.  In  an  action  for  boarding  defendant's  son, 
the  burden  was  on  plaintiff  to  prove  by  a  pre- 
ponderance of  the  evidence  that,  when  the  son 
came  to  her  to  board,  he  was  authorixed  to  pro- 
cure board  upon  the  father's  credit  and  that 
plaintiff  boarded  the  son,  relying  solely  upon 
such  credit. 

2.  Where,  in  an  action  for  boarding  defend- 
ant's son,  there  was  no  proof  that  defendant 
contracted  with  plaintiff  to  pay  his  son's  board 
tor  any  period,  and  the  only  evidence  of  any 
agreement  to  pay  the  son's  board  was  defend- 
ant's statement  to  phiintiff  that  defendant  had 
agreed  with  his  son  to  pay  bis  board  until  he 
was  21,  and  remittances  were  made  by  the  fa- 
ther to  the  son,  there  was  no  proof  warranting 
a  recovery  for  the  son's  board  after  he  arrived 
at  age. 

Error  to  Circuit  Court,  Kent  County;  Wil- 
lis B.  Perkins,  Judge. 

Action  by  Eliza  McCrady  against  Stephen 
N.  Pratt.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  brings  error.    Reversed. 

M.  C.  Huggett  for  appellant  Sme^ley  & 
Corwln,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff  recov- 
ered a  verdict  and  Judgment  of  $50.25  for 
boarding  the  defendant's  son.  The  theory 
upon  which  the  case  was  submitted  to  the 
Jury  may  be  best  stated  by  quoting  the 
charge  of  the  circuit  Judge:  "It  is  claimed 
on  the  part  of  the  plaintiff  that  the  defend- 
ant's son,  Charles  M.  Pratt  with  the  knowl- 
edge and  consent  of  the  defendant,  and  at 
bis  request  came  to  the  plaintiff's  boarding 
house  and  requested  board,  and  said  that  bis 
father  would  pay  for  It  as  he  was  learning 
the  drug  business  and  did  not  earn  much  mon- 
ey. It  is  claimed  by  the  plaintiff  that  she  re- 
lied upon  these  representations  and  board- 
ed the  defendant's  son,  and  that  at  one  time 
when  he  was  sick  that  she  nursed  him  and 
took  care  of  him  about  two  weeks;  that  he 
remained  with  her  something  like  a  year, 
when  he  began  to  run  behind  In  his  board 
bill,  and  shortly  afterwards  left  the  city. 
The  plaintiff  further  claims  that  the  defend- 
ant Stephen  Pratt  the  boy's  father,  after- 
wards came  to  the  city  of  Grand  Rapids,  and 
that  she  saw  him  and  had  a  talk  with  him 
about  the  balance  due  her  for  the  board  of 
bis  son.  Plaintiff  further  claims  that  In  this 
conversation  defendant  admitted  that  he  had 
told  his  sou  to  come  to  Grand  Kapids  and  se- 
lect a  boarding  place,  and  that  he  would  pay 
his  board  until  he  was  twenty-one  years 
old.  On  the  part  of  the  defendant  it  is 
claimed  that  he  never  agreed  to  pay  for  his 
board,  or  any  part  of  it;  that  he  never  au- 
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tborlzed  his  son  to  procure  board  from  the 
plaintiff;  and  that  he  did  not  agree  to  pay 
any  of  the  boy's  board  after  he  became  twen- 
ty-one years  of  age.  Now,  as  a  matter  of 
law,  I  charge  you  that  a  father  Is  not  or- 
dinarily liable  for  the  board  fumlahed  to  bis 
son,  unless  he  agrees  to  pay  the  same;  and 
I  charge  yon  that  unless  you  find  that  the 
father  told  the  son  to  pick  out  a  good  board- 
ing house,  and  that  he  would  pay  his  board, 
the  father  Is  not  liable.  That  Is,  the  defend- 
ant In  this  case  is  not  liable.  But  should 
you  find  from  the  evidence  in  the  case  that 
the  defendant  did  agree  to  pay  his  son's 
board,  then  he  Is  liable,  and  the  plaintiff 
should  recover.  The  burden  of  proof  to 
prove  this  agreement  rests  uiK>n  the  plain- 
tiff. She  must  satisfy  your  minds  by  a  fair 
preponderance  of  evidence  that,  at  the  time 
this  son  came  to  her  boarding  house,  he  was 
authorized  by  the  father  to  procure  board 
upon  the  father's  credit,  and  that  she  board- 
ed the  son,  relying  upon  tlie  father  as  the 
paymaster,  and  upon  him  alone." 

This  Instruction  fairly  states  the  rule  of 
law.  The  serious  question,  however,  is 
whether  there  is  a  basis  for  a  finding  that 
the  son  had  authority  to  bind  the  defendant 
for  bis  board  after  he  became  21  years  of 
age.  There  is  no  proof  in  the  record  that 
the  defendant  agreed  with  plaintiff,  or  any 
one  acting  for  her,  to  pay  his  son's  board  for 
any  period  whatever.  The  only  evidence  of 
any  agreement  to  pay  the  son's  board  for  any 
time  Is  found  In  defendant's  statement  to 
plaintiff  as  testified  to  by  her,  which  was.  In 
substance,  that  defendant  had  agreed  with 
his  son  to  pay  his  board  until  he  was  21. 
The  payments  for  the  son's  board  were  made 
by  remittances  of  the  father  to  the  son. 
There  was  no  pMvity  between  defendant  and 
plaintiff,  unless  it  be  said  that  the  prom- 
ise of  defendant  to  his  son  carried  with 
it  authority  for  the  sou  to  pledge  his  fath- 
er's credit  Such  an  interpretation  of  the 
testimony  would  be  of  doubtful  accuracy  at 
best,  but,  if  It  be  adopted,  that  authority 
was  clearly  limited  to  the  period  covered 
by  the  promise  to  the  son.  In  other  words. 
If  there  was  an  agency  created.  It  was  a  spe- 
cial agency,  and  any  attempt  to  bind  the  de- 
fendant for  tlie  son's  board  after  the  latter 
reached  his  majority  was  in  excess  of  the 
authority  granted.  This  is  not  a  case  in 
which  the  agent  has  been  held  out  as  having 
authority  beyond  that  actually  given  to  him. 
There  was  no  communication  whatever  be- 
t\vi>cn  the  plaintiff  and  defendant,  and,  as 
the  defendant  during  his  son's  minority  sent 
the  money  to  pay  his  board  bills  to  the  son, 
there  Is  no  evidence  of  any  satisfaction  of 
the  alleged  contract  by  which  the  latter  un- 
dertook to  bind  him.  The  plaintiff's  case 
rpsts  finally  u))on  the  son's  representations  of 
Ills  authority.  That,  under  the  circumstances 
of  tills  case,  an  alleged  principal  cannot  be 
bound  by  the  false  representations  of  an  as- 
sumed agent  as  to  his  authority.  Is  well  set- 
tled.   Uechem  on  Agency,  {  100;  Rice  r.  Pen- 


insular Clnb,  62  Mich.  87,  17  N.  W.  708; 
Swanstrom  v.  Improvement  Co.,  91  Mich.  3«T, 
51  N.  W.  941. 

The  judgment  la  reversed  and  a  new  trial 
ordered 

HOOKER,  J.,  did  not  sit    The  other  Jos- 
ttces  concurred. 


HATCH  V.  FRAZER,  Circatt  Tadge. 
(Supreme  Court  of  Michigan.     Nov.  IS,  1904.) 

JUOOICENTS — IICPEAOHIIXRT  OF  BEOOBD — COMFI- 
TENCT  or  PABOL  BVIDENOE— TRIAI/— BBFT7SAL 
OF  COUBT  TO  FBOGEED — IfANDAUnS. 

1.  Where  it  appeared  on  the  trial  that  a  suit 
for  the  same  cause  of  action  bad  been  determia- 
ed  by  a  judgment  in  favor  of  defendants,  ud 
plaintiflf  contended  that  the  Judgment  prescmeil 
no  obstacle  to  his  recovery,  because  he  was  not 
present  when  the  case  was  disposed  ot  the 
court  should  have  directed  a  verdict  either  for 
or  against  plaintiff,  and  had  no  right  to  refuse 
to  proceed  with  the  trial. 

2.  Mandamus  will  not  be  awarded  at  tbe  in- 
stance of  plaintiff  In  an  action  to  compel  the 
court  in  which  the  action  was  brought  to  pro- 
ceed to  a  ti'ial,  where  it  would  be  the  court's 
duty  upon  such  trial  to  direct  a  verdict  for  de- 
fendants. 

3.  A  judgment  in  form  on  the  merits  cannot 
be  falsified  by  evidence  not  of  record,  to  the 
effect  that  plaintiff,  against  whom  the  judg- 
ment was  rendered,  was  not  present  and  intro- 
duced no  witnesses  at  the  trial ;  but  relief  from 
such  a  judgment  can  be  obtained  only  bj  bar- 
ing the  judgment  entry  corrected  hy  the  court 
which  committed  tbe  error,  or  in  a  court  having 
appellate  jurisdiction. 

Mandamus  proceedings  by  William  B. 
Hatch,  administrator,  etc.,  against  Robert  K 
Frazer,  Wayne  circuit  Judge.    Writ  denied. 

Bernard  B.  Selling,  for  relator.  Davis  & 
Bromley,  for  respondent. 

CARPENTER,  J.  Relator  commenced  a 
suit  in  the  circuit  court  for  the  county  of 
Wayne  against  Lucy  A.  Andresa  and  Anna 
Morris.  When  this  suit  came  on  for  trial 
before  respondent  and  a  Jury,  it  was  made 
to  appear  that  a  suit  for  the  same  cause  of 
action  against  defendants,  instituted  by  re- 
lator as  plaintiff.  In  the  Oakland  circuit 
court,  had  been  determined  by  a  Judgment, 
in  form  on  the  merits.  In  favor  of  defend- 
ants. Relator  contended  that  this  Judgment 
presented  no  obstacle  to  his  recovery  in  the 
present  suit,  because,  when  the  case  was 
disposed  of,  plaintiff  was  not  present  and 
swore  no  witnesses.  Respondent  deciili'il 
against  this  contention  of  relator,  and  de- 
clined to  proceed  further  with  said  trial. 
Relator  seeks  by  this  proceeding  a  mandamus 
to  compel  respondent  to  proceed  with  the 
trial  of  his  case. 

Respondent  had  no  right  to  refuse  to  pro- 
ceed with  the  trial.  It  Was,  at  the  least  his 
duty  to  direct  a  verdict  either  for  or  against 
plaintiff.  If,  however,  it  was  respondent's 
duty  to  direct  a  verdict  for  defendants  on 
the  ground  that  the  Judgment  In  the  Oak- 
land circuit  court  was  a  bar  to  this  suit. 
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relator  has  no  real  grievance.  It  wonld  be 
an  abuse  of  our  discretionary  powers  to  is- 
sue a  writ  of  mandamns  compelling  respond- 
ent to  try  such  a  case,  for  it  would  only 
result  in  wasting  money  in  prosecnting  fruit- 
less litigation.  It  seems,  therefore,  our  ob- 
Tious  duty  to  determine  whether  or  not  re- 
spondent should  have  directed  a  verdict  for 
defendants.  Belator  contends  that  the  Judg- 
ment rendered  in  the  Oakland  circuit  court 
does  not  bar  his  recovery  in  this  suit,  because 
be  Introduced  no  witnesses,  and  was  not 
present  when  the  case  was  tried.  As  the 
record  does  not  show  the  drcumstances  relied 
upon  by  relator  to  lessen  the  efCect  of  the 
Judgment;  it  is  obvious  that  his  contention 
cannot  prevail,  •  nnless  It  is  competent  to 
prove  the  falsity  of  the  judgment  record 
by  evidence  not  of  record.  Tucker  v.  Rohr- 
baek,  13  Mich.  73;  Wood  v.  Faut,  55  Mich. 
185,  20  N.  W.  897,  and  Hoffman  v.  Silver^ 
thorn  (Mich.)  100  N.  W.  183,  cited  by  relator, 
are  all  InappUcatde.  In  Tucker  v.  Rohrback, 
supra,  this  court  held  that  an  adjudication 
that  plaintiff  and  another  did  not  have  a 
claim  against  defendant  was  no  bar  to  a 
suit  in  which  plaintiff  alone  sought  to  en- 
force that  claim.  In  Wood  v.  Faut,  supra. 
It  was  held  that  It  was  competent  to  prove 
tbat  a  judgment  of  no  cause  of  action  was 
rendered  on  the  ground  that  suit  was  pre- 
maturely brought  This  holding  proceeded 
upon  the  theory 'that  such  evidence  did  not 
contradict  the  record.  In  Hoffman  v.  SU- 
vertbom,  supra,  it  was  held,  not  that  a 
record  conid  be  contradicted  by  parol  evi- 
dence, but  that,  in  the  absence  of  affirmative 
testimony,  it  would  not  be  presumed  that  an 
order  denying  a  mandamus  decided  the 
merits  of  a  controversy.  The  law  touching 
the  question  under  consideration  is  correctly 
stated  In  Greenleaf  on  Evidence  (16th  Bd.) 
305g,  as  follows:  "This  record  [the  record 
of  a  court]  Is,  In  legal  theory,  not  a  testi- 
monial report  by  the  officer  of  the  proceed- 
ings, nor  a  copy  of  some  other  written  act; 
It  Is  the  proceeding  and  the  act  itself; 
*  *  *  and  consequently  it  cannot  be 
shown  that  something  was  done  which  Is  not 
noted  in  the  record,  or  that  a  thing  noted 
In  the  record  was  In  truth  done  diJerently." 
It  follows  that  If  there  was,  as  relator  claims, 
error  in  entering  a  judgment  on  the  merits 
be  can  obtain  relief  by,  and  only  by,  having 
the  judgment  entry  corrected;  and  this  re- 
lief must  be  sought  in  the  court  that  erred, 
or  in  a  court  having  appellate  jurisdiction. 
It  may  not  be  out  of  place  to  say  in  this 
connection — though  this  dnmmstance  is  not 
material  to  our  decision — that,  while  relator 
has  asked  the  Oakland  circuit  court  to  set 
aside  said  Judgment,  It  does  not  appear  that 
he  has  ever  appHed  to  have  the  judgment 
entry  amended. 

The  mandamus  applied  for  should  be  de- 
nied. But  under  the  circumstances,  no  costs 
will  be  awarded.  The  other  Justices  concur- 
red. 


RIKBR,  Mayor,  et  al.  v.  OAKLAND  CIR- 
CUIT JUDGE. 

(Supreme  Court  of  Michigan.    Nov.  15,  1904.) 

IfUNICIPAI.  CORPORATIONS— STBESrr  LIGIITIHO— 

CONTBACTS—lNjaNCTlON— ADEQUATE 

BEUKDY  AT  LAW. 

1.  Where  complainant  claimed  he  had  a  valid 
and  enforceable  contract  with  a  city  for  lighting 
its  streets  at  the  time  the  city  repudiated  the 
same  and  accepted  the  bid  of  another,  complain- 
ant was  not  entitled  to  restrain  the  city  from 
entering  into  a  new  contract  with  such  other 
therefor,  since,  so  far  as  the  remedy  by  injunc- 
tion was  concerned,  the  rights  of  the  public 
were  paramount  to  those  of  an  individual  con- 
tractor, and  complainant  had  an  adequate  rem- 
edy at  law. 

Mandamus  on  relation  of  John  D.  Riker, 
mayor,  and  others,  against  the  Oakland  cir- 
cuit judge,  to  compel  the  dissolution  of  an 
injunction.    Writ  granted. 

On  July  13,  1904,  the  common  council  of 
the  city  of  Pontlac  advertised  for  bids  for 
lighting  the  city  in  accordance  with  plans 
and  speciflcations  which  the  council  bad  duly 
adopted.  Bids  thereupon  were  to  be  receiv- 
ed until  7  o'clock  p.  ra.  July  25th.  One  Jules 
G.  Hoffman  duly  filed  a  written  bid  to  light 
said  city  in  accordance  with  said  plans  and 
speciflcations.  He  was  the  lowest  bidder. 
The  lighting  committee  recommended  that 
the  contract  be  awarded  to  Hoffman.  A  reso-  , 
lutlon  was  thereupon  unanimously  adopted 
by  the  common  council  awarding  him  the 
contract.  There  was  nothing  in  the  plans, 
speciflcations,  or  bid  to  Indicate  that  a  con- 
tract should  be  drawn  in  accordance  there- 
with, but  the  resolution  of  the  council  ac- 
cepting the  bid  did  provide  for  entering  into 
such  a  contract  On  account  of  the  illness 
of  his  father,  the  city  attorney  could  not 
immediately  prepare  the  contract  and  no  oth- 
er steps  were  taken  until  the  8th  of  August 
Mr.  Hoffman  then  appeared  before  the  coun- 
cil and  demanded  that  a  contract  be  drawn 
up  and  executed.  A  resolution  was  then 
adopted  reconsidering  that  approving  the  bid 
of  Hoffman,  his  bid  rejected,  and  another 
bid,  made  by  the  Pontlac  Standard  Lighting 
Company,  was  accepted,  and  the  mayor  and 
city  clerk  directed  to  sign  such  contract  with 
that  company.  Thereupon  Mr.  Hoffman  filed 
a  bill  In  equity  to  enjoin  the  making  of  a 
contract  with  that  company,  and  praying 
that  the  common  council  be  directed  by  a 
decree  of  the  court  to  make,  sign,  and  exe- 
cute a  contract  In  accordance  with  the  plana 
and  speciflcations  and  proposal  of  said  Hoff- 
man, and  the  approval  thereof  by  the  com- 
mon cotmcll.  A  preliminary  injunction  was 
Issued.  Upon  the  coming  in  of  the  answer, 
the  court  refused  to  dissolve  the  Injunction, 
and  the  relators,  the  mayor  and  the  common 
council,  apply  for  the  writ  of  mandamus  to 
compel  the  dissolution  of  said  Injunction. 

M.  F.  Lllils,  J.  H.  Patterson,  and  Peter 
B.  Bromley,  for  relators.  James  H.  Lynch 
and  Perry  &  Stockwell,  for  respondent 
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GRANT,  J.  (after  stating  the  facts).  We 
find  It  unnecessary  to  determine  the  legal 
rights  of  the  parties.  Mnuiclpalities,  al- 
though through  their  officers  they  may  at 
times  let  contracts  not  in  accordance  with 
the  legal  rights  of  the  parties,  ought  not,  ex- 
cept under  very  extraordinary  circumstan- 
ces, to  be  restrained  by  the  courts.  The 
rights  of  the  public,  so  far  as  the  remedy 
by  Injunction  Is  concerned,  are  paramount  to 
the  rights  of  Individuals  who  claim  to  stand 
in  the  position  of  contractors.  Prompt  ac- 
tion on  the  part  of  municipal  officers  is,  as 
in  this  case,  essential  to  secure  to  the  public 
the  speedy  accomplishment  of  those  things 
necessary  for  their  use  and  protection.  If 
Mr.  Hoffman  had  a  legal  contract  by  reason 
of  his  bid  and  its  acceptance,  he  has  a 
clear  remedy  at  law.  This  as  well  as  other 
courts  has  denied  the  remedy  by  Injunction 
In  such  cases.  City  of  Detroit  v.  Wayne 
Circuit  Judge,  128  Mich.  438,  87  N.  W.  376; 
Chandler  ▼.  Board  of  Education,  104  Mich. 
292,  62  N.  W.  370;  Riebl  ▼.  City  of  San  Jose, 
101  C!al.  442,  85  Pac.  1018;  People  v.  Camp- 
bell, 72  N.  T.  496. 

The  circuit  Judge  was  In  error  in  issuing 
the  Injunction.  The  writ  will  therefore  issue 
as  prayed. 

CARPENTER,  J.,  took  no  part    The  other 
.Justices  concurred. 


<3HUR0H  V.  ANTI-KALSOMINB  CO. 
(Supreme  Court  of  Michigan.    Nov.  15,  1904.) 

FATBNTS  —  TBAHSTEB  —  CONTRACTS— CORSTBUO- 
TIOW— C0BP0KATI0H8— DIEECTOBS— 

BES0LUTION8— EFFECT. 

1.  (Complainant  contracted  to  make  defendant 
"the  owner,  within  certain  territory,"  of  cer- 
tain patent  rights,  and  at^eed  to  "procure  H.  to 
transfer"  to  defendant  nis  inventions  and  dis- 
coveries with  reference  to  certain  wall  coating, 
with  patents  on  all  inventions  and  improvements 
which  he  should  make  in  the  future,  which 
should  belong  exclusively  to  defendant  within 
the  territory.  The  contract  also  provided  that 
defendant  should  employ  complainant  for  five 
years,  and  that  on  the  expiration  of  such  pe- 
riod the  stock  of  defendant  company  should  be 
increased  at  the  rate  of  $1  for  each  10  cents  of 
its  average  annual  Increased  earnings  during 
the  five-year  period,  which  increased  stock 
should  be  divided  equally  between  complainant 
and  defendant  The  provision  for  employment, 
however,  was  not  connected  with,  and  had  no  re- 
lation to,  the  provision  relating  to  defendant's 
rights  in  the  patents.  Held,  that  such  contract 
rendered  defendant  the  absolute  owner  of  the 
patents  so  transferred,  and  did  not  constitute  a 
mere  license  to  use  the  same  for  a  period  of 
five  years. 

2.  The  contract  being  plain  and  unambiguous, 
defendant's  rights  thereunder  were  not  affect- 
ed by  a  resolution  passed  by  its  directors  at  the 
expiration  of  the  five-year  period,  declaring  the 
contract  "and  all  things  connected  with  and  per- 
taining thereto  terminated,  and  at  an  end." 

Appeal  from  Circuit  C!ourt,  Kent  County, 
in  CJbancery;  Alfred  Wolcott,  Judge. 

Bill  by  Melvln  B.  Ohurcb  against  the  Antl- 
Kalsomlne  Company.    From  a  Judgment  In 


favor   of   complainant    defendant   appeals. 
Reversed. 

Hyde,  Earle  &  Thornton,  for  appellant 
T.  L.  O'Brien  (Burllngham,  Belden  &  Orton. 
of  counsel),  for  appellee. 

CARPENTER,  J.  In  his  bill  of  complaint 
complainant  sets  forth  at  length  the  same 
written  contract  executed  by  himself  and  de- 
fendant which  Is  set  forth  at  length  In  a  for- 
mer case  between  the  same  parties  decided 
by  this  court  See  118  Mich.,  at  pages  226- 
228,  76  N.  W-  383.  He  avers  that  the  in- 
ventions therein  described  whereby  wall  coat- 
ings might  be  applied  by  the  use  of  cold 
water  Instead  of  hot  water  were  patented, 
and  that  the  patents  were  by  a  written  In- 
strument assigned  to  defendant  "as  required 
by  said  contract"  He  claims  therein  that 
defendant's  right  to  these  patents  expired 
at  the  end  of  the  five-year  period  mentioned 
In  said  contract,  and  prays  for  a  reassign- 
ment of  the  same.  The  defendant  demurred 
to  the  bill  of  complaint  The  trial  conrt 
overruled  this  demurrer,  and  defendant  ap- 
peals to  this  conrt  We  shall  consider  but 
one  of  several  reasons  stated  for  the  demur- 
rer, viz.,  that  the  effect  of  the  contract  and 
the  assignments  set  forth  in  the  bill  of  com- 
plaint conveyed  to  defendant  an  absolute 
title  to  the  patents,  and  not  merely  an  ex- 
clusive right  for  the  period  of  five  years. 

(Tomplalnant  contends  that  defendant's  de- 
murrer and  argrument  in  support  thereof  as- 
sume that  the  bill  Is  framed  on  the  theorj' 
that  under  a  proper  construction  of  the  con- 
tract and  assignments  the  title  of  defendant 
ended  at  the  expiration  of  said  flve-year  pe- 
riod, whereas  the  true  construction  of  the 
bill  is  that  the  contract  was  ambiguous,  and 
"at  the  time  it  was  understood  and  agreed 
that  the  patents  were  to  be  owned  by  defend- 
ant only  for  the  life  of  the  contract";  that 
Is,  for  a  period  of  five  years.  As  no  effect 
can  be  given  to  an  oral  contract  inconsistent 
with  the  terms  of  a  contemporaneous  writ- 
ten one,  the  construction  of  the  bill  con- 
tended by  complainant  will  not  entitle  him  to 
relief  unless  we  may  say  either  that  the 
contract  or  assignment  is  consistent  with 
the  alleged  contemporaneous  agreement  that 
the  rights  of  the  defendant  should  end  in 
five  years.  Whether  or  not  there  is  such  con- 
sistency must  be  determined  by  construing 
the  written  contract  and  assignments.  No 
time  need  be  spent  In  construing  the  assign- 
ments, because  they  transfer  to  defendants 
tbe  title  to  which  its  contract  entitles  it. 
The  question  is,  then,  what  title  to  tbe  pat- 
ented inventions  did  the  written  contract  en- 
title defendant?  Tbe  contract  was  made 
January  27,  1892.  It  recites  the  claim  of 
complainant:  "That  one  Haire,  now  living: 
In  England,  has  made  a  new  Improvement 
and  discovery  in  wall  coating  by  means  of 
which  the  product  •  •  •  may  be  used  and 
applied  with  a  brush  after  mixing  the  sana« 
with  cold  water.    •    •    •    An  improved  artl- 
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cle  T7hlch  may  be  applied  with  cold  water 
would  be  superior,  It  1b  claimed,  to  anything 
now  In  use  or  heretofore  known,  and  the 
ownership  of  such  discovery  and  invention  by 
the  first  party  [defendant],  It  Is  also  claimed, 
will  result  In  Increased  gains  and  profits, 

*  *  *  and  he  [complainant]  has  proposed. 
In  consideration  of  what  follows  herein,  to 
make  the  first  party  [defendant]  the  owner, 
within  certain  territory,  of  the  Invention  and 
Improvements  In  question."  That  complain- 
ant also  "claims  to  have  discovered  and  In- 
vented certain  Improvements  by  which  the 
same  result  may  be  produced."  That  these 
discoveries  and  Improvements  "are  severally 
patentable."  It  Is  therefore  agreed  that  com- 
plainant "will  cause  and  procure  to  be  trana- 
ferred  to  the  first  party  [defendant]  the  In- 
vention and  discoveries  of  the  said  Halre, 

*  *  *  will  also  procure  from  the  said 
Halre  an  agreement  and  undertaking  •  •  • 
that  all  Inventions  and  Improvements  which 
he  shall  make  In  the  future  in  the  direction 
of  wall  finish  or  wall  coating  of  any  kind 
shall  belong  exclusively  to  the  first  party 
[defendant]  within  the  territory  of  the  Unit- 
ed States  and  Mexico,  and  that  •  •  •  the 
said  Halre  •  •  •  will  make  and  sign 
such  papers  as  may  be  necessary  to  assure 
to  the  first  party  the  ownership  of  such  dis- 
coveries and  Inventions,  and  will  also,  on  re- 
quest, sign  such  applications  for  patents  as 
the  first  party  shall  deem  necessary."  That 
complainant  "will  also  make  such  applica- 
tions as  may  be  necessary  for  the  Issuance 
of  a  patent  or  patents  within  the  United 
States  covering  any  Invention  or  improve- 
ments made  by  him  In  the  direction  in  ques- 
tion, and  will  also  make  like  applications  In 
the  future,  when  requested,  for  any  other 
farther  Improvements.  All  patents  which 
may  be  Issued  to  the  said  Halre  or  to  the 
second  party  [complainant]  shall  belong  and 
be  assigned  to  the  first  party  [defendant] 
hereto."  It  was  also  a  part  of  this  agree- 
ment, and  apparently  the  consideration  for 
complainant's  promise,  that  the  latter  should 
continue  In  defendant's  employ  for  five  years 
at  an  annual  salary  of  |5,000  a  year,  and.  In 
addition  thereto,  should  receive  one-half  the 
net  profits  In  excess  of  ^,000  per  annum. 
The  contract  shows  that  this  amount  was 
fixed  at  $40,000  because  it  was  assumed  that 
the  defendant  was  making  that  amount  from 
its  business  before  this  contract  was  made. 
It  was  also  agreed  that  at  the  end  of  the 
period  of  five  years  the  capital  stock  of  the 
company,  which  was  assimied  to  be  worth 
S400,000.  should  be  increased  at  the  rate  of 
$1  for  each  10  cents  of  Its  average  annual 
Increased  earnings  during  said  five-year  pe- 
riod, and  that  this  increased  capital  stock 
should  be  divided  equally  between  complain- 
ant and  defendant. 

Is  this  language  consistent  with  an  alleged 
contemporaneous  agreement  that  defendant's 
Interest  In  the  patents  should  cease  at  the 
expiration  of  five  years?     For  the  express 


purpose  of  making  defendant  "the  owner 
within  certain  territory,"  viz.,  the  United 
States  and  Mexico,  complainant  agreed  to 
"procure  to  be  transferred  to  the  first  party 
[defendant]  the  Inventions  and  discoveries  of 
the  said  Halre,"  and  "also  to  procure  from 
the  said  Halre  an  agreement  •  •  •  that 
all  Inventions  and  Improvements  which  be 
shall  make  in  the  future  •  •  •  shall  be- 
long exclusively  to  the  first  party  [defendant] 
within  the  territory  of  the  United  States  and 
Mexico";  that  patents  shall  be  procured  by 
said  Halre  for  said  Inventions  and  discover- 
ies; that  complainant  will  also  procure  pat- 
ents for  Inventions  and  Improvements  then 
made  or  made  In  the  future  by  him  In  the 
same  direction;  and  "that  all  patents  which 
may  be  Issued  to  said  Halre  or  to  the  sec- 
ond party  [complainant]  shall  belong  and  be 
assigned  to  the  first  party  [defendant]  hereto." 
We  are  able  to  draw  but  one  Inference  from 
this  language,  viz.,  that  defendant  should  be 
the  absolute  owner  of  these  patents  during 
their  life.  And  this  Inference  is  strengthen- 
ed, rather  than  weakened,  by  the  rights  the 
contract  secured  to  complainant  as  a  consid- 
eration for  said  assignments.  He  secured 
employment  for  the  period  of  five  years,  and 
this  circumstance  is  the  one  thing  In  the 
contract  which  created  a  five-year  period. 
That  there  Is  no  relation  between  this  five- 
year  period  and  defendant's  rights  in  the 
patents  Is  proved  by  the  fact  that  when  said 
period  expires — ^that  Is,  when  said  complain- 
ant's employment  terminates — complainant 
obtained  by  the  Increased  stock  a  permanent 
Interest  In  defendant's  business,  to  which  he 
would  have  no  right  except  upon  the  assump- 
tion of  the  latter's  continued  ownership  of 
the  patents.  We  conclude,  therefore,  that 
under  the  proper  construction  of  the  contract 
defendant  was  to  become  the  absolute  own- 
er of  the  patents,  and  that  any  prior  or  con- 
temporaneous- oral  agreement  that  said  own- 
ership should  cease  at  the  end  of  five  years  Is 
Inconsistent  with  Its  terms. 

In  reaching  this  conclusion  we  have  not 
overlooked  complainant's  contention  that  a 
resolution  passed  by  defendant's  board  of  di- 
rectors at  the  expiration  of  said  five-year  pe- 
riod declaring  the  contract  "and  all  things 
connected  with  and  pertaining  thereto  ter- 
minated and  at  an  end"  Is  inconsistent  with 
the  construction  now  placed  on  said  contract 
It  Is  by  no  means  clear  that  by  this  resolu- 
tion defendant's  directors  Intended  to  admit 
that  their  title  to  the  patents  was  ended,  and 
therefore  It  may  be  argued  tliat  It  is  not 
In  fact  Inconsistent  with  our  construction. 
If  It  Is  In  fact  Inconsistent,  then  it  may 
be  said  that  the  bill  contains  an  averment 
that  defendant  has  made  an  admission  that 
the  contract  should  be  construed  as  contend- 
ed by  complainant  If  defendant  made  such 
an  admission,  the  most  that  can  be  said  Is 
that  It  had  a  mistaken  notion  of  the  prop- 
er construction  of  a  written  contract.  Such 
mistaken  notion  would  not  lessen  Its  rights 
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nor  be  considered  by  the  court  In  construing 
a  contract  which,  like  the  one  in  question,  is 
clear  and  onambiguous.  See  Scully  v.  De- 
troit Iron  Furnace  Co.  (Mich.)  93  N.  W.  885. 

We  are  constrained,  therefore,  to  hold  that 
the  learned  trial  Judge  erred  in  OTerruling 
defendant's  demurrer.  The  order  appealed 
from  will  therefore  be  reversed,  with  costs 
of  both  courts,  and  the  record  remanded  fdr 
further  proceedings.  The  other  Justices  con- 
curred. 


BUTLER  T.  DETROIT,  T.  ft  A.  A.  RY. 

(Supreme  Court  of  Michigan.     Nov.  15,  1904.) 

OilRBIEBS  —  STREET  BAIUtOADS  —  INJITBIES  TO 
PASSBKGEBS — EVIDENCE  —  SUBSEQUENT  CON- 
VEBSATIONS   WITH   BKBVANT— INSTBUCTI0N8. 

1.  Where,  in  an  action  for  injuries  to  a  pas- 
senger, the  defendant  sought  to  show  that  he 
wab  not  seriously  hurt,  and  there  was  evidence 
that  his  early  complaint  was  confined  to  small 
injuries,  and  that  he  attended  to  hla  business, 
walked  considerable  distances,  was  not  confined 
to  the  house,  etc.,  it  was  error  to  charge  that 
the  defendant  did  not  dispute  that  plaintiff's 
ribs  were  broken,  and  that  bia  wrist  was  twist- 
ed, etc. 

2.  In  an  action  for  injuries,  it  was  improper 
for  the  court  to  intimate  in  the  charge  that 
"plaintiff  could  best  describe  his  injuries?' 

3.  An  instruction  that  the  jury  must  believe 
the  theory  and  evidence  of  one  side  or  the  oth- 
er "right  through"  was  objectionable,  where  tJie 
jury  might  properly  have  found  with  the  plain- 
tiff as  to  the  incidenta  of  the  cause  of  action, 
and  jet  disbelieved  his  testimony  aa  to  the  extent 
of  bis  injuries. 

4.  In  an  action  for  injuries  to  a  passenger,  ev- 
idence of  a  conversation  between  the  witness 
and  the  motorman  some  time  after  the  Injury 
was  not  admissible  as  substantive  testimony. 

5.  In  an  action  for  injuries,  it  was  prejudicial 
error  for  the  court  to  sav  that  the  cause  had 
been  twice  tried  before,  tnat  some  unfortunate 
remark  or  nilinK  has  Kiven  the  judge  the  idea 
that  it  should  be  tried  again,  and  that  "we 
would  like  to  get  to  the  end  of  this  case  and 
*    *    *    reach  the  Just  rights  of  the  parties." 

Error  to  Circuit  Ctourt  Wayne  County: 
Joseph  W.  Donovan,  Judge. 

Action  by  Charles  Butler  against  the  De- 
troit, Tpsilanti  &  Ann  Arbor  Railway.  From 
a  -Judgment  In  favor  of  plaintiff,  defendant 
brings  error.    Reversed. 

Corliss,  Andms,  Leete  &  Joslyn,  for  ap- 
pellant Edward  M.  Vlnlng  (J.  Emmet  Sul- 
livan, of  counsd).  for  appellee. 

HOOKER,  J.  The  plaintiff  was  riding 
upon  the  defendant's  car  platform,  having 
paid  his  fare,  at  a  time  when  a  controversy 
arose  between  the  conductor  and  one  Miller 
in  relation  to  the  letter's  fare.  Miller  was 
put  off  from  the  platform,  and  plaintiff  tes- 
tified that  he  also  was  thrown  off  and  hurt 
by  defendant's  motorman.  This  was  dis- 
puted, but  it  was  clearly  a  question  for  the 
Jury.    The  defendant  has  appealed. 

It  was  claimed  on  the  part  of  the  plaintiff 
tlint  be  was  seriously  injured,  having  several 
riii-i    broken,   and   that   he   was    a    sufferer 

1  1.  S«*  Bvldenc*.  v»L  20.  C«ot.  Dig.  {}  931,  KI2. 


therefrom  for  a  long  period.  The  defense 
sought  to  show  that  he  was  not  seriously 
hurt,  and  there  was  testimony  that  his  early 
complaint  was  confined  to  small  Injuries; 
that  he  was  silent  about  injury  to  his  ribs 
or  trunk;  that  be  attended  to  his  business 
and  walked  considerable  distances;  that  he 
was  not  confined  to  the  house;  that  soon 
afterwards  he  went  to  a  fair,  and  was  strong 
enough  to  go  to  Wayne  to  commence  a  suit 
but  a  few  days  after  the  injury;  tliat  be 
also  bad  a  successful  fight  with  his  two  farm 
laborers  two  years  later. 

In  his  Instructions  to  the  Jury,  the  Judge 
said:  "The  real  defense  in  tixia  case  by  the 
railway  company  is  not  that  Butler  was  not 
injured;  is  not  tliat  Butler's  ribs  were  not 
broken;  is  not  that  Ills  wrist  was  not  twist- 
ed; is  not  that  be  is  making  up  a  case  in 
any  way.  That  Is  not  it  The  theory  of  the 
defense  in  this  case  by  the  company  is  this; 
That  Miller — the  man  having  no  authority 
to  put  anybody  off — that  Miller,  being  right- 
fully put  off,  grabbed  hold  of  Butler  and 
dragged  him  down."  Again  he  said  (assign- 
ment 15):  "I  take  It,  If  the  man  is  injured, 
be  has  been  injured  as  described  in  this 
case."  "Now,  you  heard  the  testimony  alMUt 
the  extent  of  the  injury,  and  I  need  not  go 
into  it  any  more  than  the  doctor  and  Mj*. 
Butler —  We  will  say  the  two  doctors  and 
Mr.  Butler  swore  to  the  extent  of  tbe  in- 
juries, and  no  doctor  was  put  on  to  contra- 
dict ttiem,  excepting  what  they  could  draw 
from  the  pliysicians — Dr.  Zinomerman  and 
Dr.  Bennett."  "  'There  can  be  no  recovery 
lu  this  case  under  the  declaration  for  any  in- 
juries that  the  plaintiff  may  have  sustained 
to  his  back.'  Well,  it  depends  upon  what 
you  call  his  ribs.  To  his  ribs  was  the  main 
burden  of  the  case.  I  will  say  that  it  de- 
pends upon  what  you  call  It  I  do  not  know 
any  particular  injury  to  his  back  testified 
to,  but  two  broken  ribs  and  another  injured 
rib,  and  the  rest  seems  to  have  been  contra- 
dicted, the  injury  sworn  to  by  Butler." 
Again  be  said:  "(14)  If  you  believe  the  tes- 
timony of  the  witness  Moore,  I  will  not  par- 
ticularize, and  call  any  witness  by  name, 
and  plant  the  case  on  his  testimony.  You 
will  either  believe  for  the  plaintiff  or  tbe 
defendant  in  this  case.  I  am  not  going  to 
bold  up  any  one  witness — possibly  might 
hold  up  the  plaintiff,  he  being  the  one  that 
could  describe  his  Injuries.  But  I  am  not 
going  to  plant  this  case  upon  the  testimony 
of  any  one  witness.  You  will  either  believe 
the  theory  of.  the  plaintiff  and  the  evidence 
on  his  Bide  right  through,  or  the  theory  and 
the  evidence  of  tbe  railway  right  through. 
I  will  not  plant  it  upon  any  one  man  of  their 
picking  out  That  is  for  you  to  take  up." 
Complaint  is  also  made  of  the  following 
language  of  the  court:  "(a)  I  have  known 
of  cases  where  two  witnesses  would  out- 
swenr  ten  if  they  bad  better  knowledge  of 
the  facts,  circumstances,  and  surroundings. 
(b)  I  am  not  going  to  hold  up  any  one  wit- 
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ness— poflsibly  might  hold  op  the  plaintiff, 
be  heing  the  one  that  could  describe  his  in- 
juries." "(e)  Without  any  anger  or  malice 
clearly  proven  on  the  part  of  the  company 
against  him,  *  •  •  Butler  went  off  with 
Miller;  •  •  •  had  his  two  ribs  broken, 
and  hla  wrist,  or  was  thrown  off.  •  •  •" 
"The  case  has  been  tried  twice  before. 
Some  unfortunate  remark  or  ruling  has  gly- 
en  the  judge  the  idea  that  it  should  be  tried 
again."  "You  will  either  believe  the  theory 
of  the  plaintiff  and  the  evidence  on  his  side 
right  through,  or  the  theory  and  evidence  of 
the  defendant  right  through." 

It  was  error  to  give  the  Jury  to  nnder- 
Btand  that  the  defendant  did  not  dispute 
any  of  the  hurts  described  In  the  portion 
of  the  charge  quoted,  and  in  saying  that.  If 
injured  at  all.  It  was  as  described.  It  was 
also  out  of  place  to  say,  by  Implication,  that 
the  claim  of  two  broken  ribs  and  injury  to 
the  back  was  uncontradicted.  If  no  other 
physicians  than  those  named  by  the  court 
were  called,  it  was  the  right  of  the  plaintill 
to  show  that  plaintiff's  conduct  was  incon- 
sistent with  the  claim  of  severity  of  injury 
made,  and  it  had  a  right  to  have  that  ques- 
tion fairly  submitted  to  the  Jury  upon  the 
question  of  damages. 

The  language  in  relation  to  the  value  of 
the  testimony  of  two  witnesses  as  against 
ten  was  perhaps.  In  the  main,  unobjection- 
able, when  taken  In  connection  with  all  said 
npon  the  subject;  but  it  would  have  been 
better  had  he  omitted  the  Intimation  that 
the  "plaintiff  could  best  describe  his  in- 
juries." 

It  was  not  proper  to  say  that  the  jury 
must  believe  the  theory  and  evidence  of  one 
dde  or  the  other  "right  through."  The 
Jury  might  have  found  with  the  plaintiff  np- 
on the  incidents  of  tho  fight,  and  yet  disbe- 
Heved  his  testimony  as  to  the  extent  of  his 
injury,  In  the  light  of  circumstances  shown. 
This  would  have  had  a  material  bearing  on 
the  amount  of  damages  to  b«  awarded. 

A  witness  stated  a  conversation  with  the 
motorman  relating  to  the  affair,  which  talk 
occurred  some  time  afterward.  FlaintifTs 
counsel  insist  that  this  was  impeaching  tes- 
timony. If  a  proper  foundation  was  laid. 
It  may  have  been  properly  admitted.  It  was 
not  substantive  testimony  of  the  facti  so 
stated,  however;  and  if,  as  counsel  claim, 
the  judge  so  treated  it  be  committed  an  er- 
ror in  so  doing.  It  is  doubtful,  however,  If 
this  was  so  intended  or  so  understood. 
Again,  it  was  prejudicial  for  the  Judge  to 
say:  "Now,  I  hope  you  have  not  lost  sight 
of  the  case  by  this  grand  jury  coming  in  and 
out,  and  some  little  confusion,  because  we 
coold  not  avoid  It.  I  hope  you  have  not  lost 
sight  of  this  case  here,  because  the  case 
has  been  tried  twice  before.  Some  unfor- 
tunate remark  or  ruling  has  given  the  judge 
the  idea  that  it  should  be  tried  again — once 
in  my  division  and  once  in  another  dirision 
—and  we  would  like  to  get  to  the  end  of  this 


I  case,  and  we  would  like  to  reach  the  just 

I  rights  of  the  parties."    If,  as  Is  not  improb- 

I  able,  the  Jury  knew  that  the  plaintiff  had 

I  already  recovered  two  verdicts,  they  would 

i  be  likely  to  think  that  "some  unfortunate 

I  remark  or  ruling"  was  an  unimportant  mat- 

!  ter,  not  justifying  further  resistance  by  de- 

;  fendant. 

'  The  judgment  is  reversed,  and  a  new  trial 

'  ordered. 

I  CARPENTER,  J.,  took  no  part    The  oth- 

i  er  Justices  concurred. 


!  In  re  PARKER'S  ESTATE. 

'    .(Supreme  Court  of  Nebraska.    Nov.  2,  1904.) 

i   AFFEAXi— BXVIKW— SALE   OV    DECKDEKT'S   lAND. 

1  1.  In  the  conduct  of  proceedings  for  the  sale 
of  real  estate  for  the  payment  of  debts  of  a  de- 
ceased person,  the  prmcipal  duty  of  a  district 
court  is  to  conserve  the  estate,  and  its  orders 
and  judgments  to  that  end  ought  rarely  to  be 
disturbed,  and  never  unless  they  appear  to  have 
been  mistakenly  made,  or  disclose  an  abuse  of 
discretion  unjustly  injurious  to  a  party  in  in- 

.  terest. 

i      (Syllabus  by  the  Court) 

I      Commissioners'  Opinion.    Appeal  from  Dl» 
i  trict  Court,  Douglas  County;   Day,  Judge. 

In  the  matter  of  the  estate  of  William 
!  Frederick  Parker,  deceased.  On  grant  of 
j  an  order  for  resale  of  property  of  the  de- 
I  cedent,  Isaac  R.  Andrews  appeals.  Affirmed. 
I  (Jalnes,  Kelby,  Storey  &  Martin  and  I.  R. 
I  Andrews,  for  appellant  C.  A.  Goss  and  J. 
W.  Hamilton,  for  appellee. 

AMES,  a  Executors  of  the  will  of  Wil- 
liam B^ederlck  Parker,  deceased,  obtained 
from  the  district  court  a  license  for  the  sale 
of  certain  real  property  belonging  to  the 
estate  of  the  testator  for  the  payment  of  his 
debts.  Sales  of  a  large  number  of  tracts 
were  accordingly  made,  and  reported  to  the 
court  As  a  part  of  their  report,  the  execu- 
tors recited  that  there  were  several  tracts 
that  were  bid  off  at  the  sale  for  sums,  in  their 
opinion,  below  their  value — among  them  be- 
ing five  lots  in  an  addition  to  the  city  of 
Omaha,  for  which  the  appellant,  Isaac  R. 
Andrews,  was  bidder — and,  as  to  such  tracts, 
they  recommended  that  the  bids  be  not  ac- 
cepted, but  a  resale  ordered.  A  like  repre- 
sentation was  also  made  by  a  minor  son  of 
the  testator,  by  a  guardian  ad  litem.  An- 
drews bid  at  the  sale  an  aggregate  sum  of 
^SK  for  the  five  lots,  and,  on  the  coming  In 
of  the  report,  another  person  offered.  In  the 
case  of  a  resale,  to  bid  S50  for  them.  In 
view  of  the  fact  that  other  tracts  were  re- 
quired to  be  advertised,  so  that  the  resale 
of  these  lots  would  occasion  no  appreciable 
additional  expense,  the  court  granted  the  ap- 
plication of  the  executors  and  minors,  and 
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Andrews  appealed  from  tbe  order  to  that  ef- 
fect to  tbls  court 

The  principal  daty  of  the  district  court  In 
such  cases  is  to  conserve  the  estate  of  the 
decedent,  and,  in  our  opinion,  its  orders  and 
Judgments  to  that  end  ought  rarely  to  be 
disturbed,  and  nerer  unless  they  appear  to 
have  been  mistakenly  made,  or  disclose  an 
abuse  of  discretion  unjustly  injurious  to  a 
party  In  Interest.  Such  a  condition  of  af- 
fairs iB  not  disclosed  by  the  record,  and  we 
recommend  that  the  order  appealed  from  be 
affirmed. 

LETTON  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.    For  the  reasons  stated  In 
the  foregoing  opinion,  It  Is  ordered  that  the  i 
order  appealed  from  be  affirmed. 


FREMONT  BREWING  CO.  T.  SCHULZ.* 
(Supreme  Conrt  of  Nebraska.    Not.  2,  1904.) 

APPXAI.  —  BEVIEW  —  COSrLICTINO  SVIDKNOB— 
DEFECTITE  ICACHINEBY. 

1.  Issues  as  to  the  existence  of  negligence  and 
contributory  negligence  are  for  the  jury  to  de- 
termine when  the  evidence  is  conflicting,  and 
where  different  minds  might  reasonably  draw 
different  inferences  as  to  these  matters  from  the 
facts  establish(>d.  It  is  only  where  the  evi- 
dence is  insuflScient  to  support  a  verdict  that 
the  court  is  justified  in  instructing  as  a  matter 
of  law  that  negligence  did  not  exist. 

2;  Under  the  facts  set  forth  In  the  opinion, 
licld,  that  tbe  trial  court  rightly  submitted  the 
question  of  negligence  to  the  jury,  and,  further, 
that  there  was  sufficient  evidence  to  support  the 
verdict 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Error  to  District 
Court,  Dodge  County;  HoUenbeck,  Judge. 

Action  by  William  SchuIz  against  the 
Fremont  Brewing  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed, 

F.  W.  Button,  for  plaintiff  in  error.  Court- 
right  &  Sidner,  for  defendant  In  error.' 

LETTON,  O.  The  plaintiff  in  error,  the 
Frement  Brewing  Company,  is  the  owner  of 
a  brewery  at  Fremont  Neb.,  and  was  operat- 
ing the  same  during  the  year  1903.  On 
July  Ifi,  1903,  William  SchuIz  was  employed 
by  the  brewing  company  in  its  grain  house. 
It  appears  that  a  grain  scoop  therein  was 
operated  by  steam  power  In  such  a  manner 
that  it  worked  by  means  of  a  friction  wheel 
situated  in  the  room  below  where  SchuIz  was 
working,  wtiich  friction  wheel  was  brought 
into  gear  by  means  of  a  lever,  a  rope  fasten- 
ed to  one  end  of  the  lever  passing  horizontal- 
ly through  a  pulley  and  thence  perpendicu- 
larly up  tlurouRh  a  hole  In  the  floor  to  the 
place  where  SchuIz  was  stationed.  Scbulz'a 
duty  was,  when  the  word  was  given  by  lilB 
fellow  laborer,  to  pull  upon  said  rope  sufS- 
dently  to  bring  the  friction  wheel  Into  gear, 
and  hold  It  in  that  position  until  a  windlass 
In  the  room  below,  which  it  operated,  wound 

'Rehearing  denied  January  18,  1906. 


up  a  rope  wliich  passed  up  through  another 
hole  In  tbe  floor,  thence  to  a  pulley  near 
the  celling  of  the  room  whero  SchuIz  was 
working,  and  from  thence  over  pulleys  in  the 
grain  room  to  the  scoop.    The  manner  of  op- 
eration was  that  when  it  was  desired  to  use 
the  scoop,  one  man  took  hold  of  the  same, 
and  gave  the  word  to  SchuIz,  who  then  pulled 
upon  the  rope  which  placed  the  friction  wheel 
In  gear  and  set  the  windlass  in  motion.    He 
then  held  It  tight  so  as  to  keep  the  wheels 
in  gear  while  the  winding  of  the  rope  pulled 
the  scoop.    It  appears  that  the  opening  in 
the  floor  through  which  the  large  rape  came 
which  operated  the  scoop  was  about  four 
inches   wide   and    thirty-eight   inches   long, 
with  a  guard  about  four  inches  high  placed 
around  it;  the  object  of  tbe  guard  being,  as 
the  plaintiff  in  error  claims,  merely  to  pre- 
vent grain   from   falling  through   tbe  hole, 
while  the  defendant  in  error  asserts  that 
Its  purpose  was  to  prevent  the  sladc  of  the 
large  rope  from  falling  over  onto  the  floor 
and   forming  a  loop  thereon.    At  the  time 
the  accident  happened  SchuIz  testlfles  that 
he  had  worked  in  the  operation  of  this  ma- 
chine at  intervals  during  the  three  weeks 
prior  to  the  time  of  the  injury,  the   total 
time  of  his  operation  of  the  same  being  about 
five  or  six  hours  altogether;  that  be  was  not 
Instructed  about  how  to  operate  the  machine; 
that  when  the  man  who  was  operating  the 
scoop   would  call   to    him   to   go   ahead  he 
would  pull  up  the  gear  rope;  that  he  had  to 
use  all  bis  strength  in  holding  it  until  the 
man  shouted  "Stop!"  when  he  released  it; 
that  on  the  day  of  the  accident,  when  he 
pulled  upon  the  rope  after  the  command  had 
been  given  by  the  man  at  the  scoop,  he  no- 
ticed that  the  gear  rope  did  not  want  to 
come;  that  he  then  put  all  his  weight  on  it 
and  that  finally  it  came  suddenly;   that  he 
stumbled  forward  towards  the  slot  In  the 
floor  that  the  large  rope  came  through;   he 
next  noticed  that  his  foot  was  in  the  slot 
with  the  big  rope  which  operated  the  scoop 
around  tils  ankle;   that  when  be  let  go  of 
the  gear  rope  the  machine  did  not  stop  as  it 
should  have  done,  but  kept  going;   that  bis 
foot  was  drawn  into  the  slot;  that  it  broke  tbe 
guard  board  and  broke  his  leg.    He  further 
testifies  that  the  gear  rope  In  the  room  below, 
which  passed  from  the  lever  which  operated 
the  friction  wheel  through  the  pulley  and 
thence  passed  up  through  the  floor,  bad  been 
broken,  and   that  It  had  been  repaired  by 
using  two  small  ropes  which  passed  through 
the  pulley  Instead  of  the  large  rope.    The 
negligence  charged  Is  that  the  company  fail- 
ed to  warn  him  of  the  dangers  of  tbe  em- 
ployment failed  properly  to  guard  the  open- 
ing In  the  floor  so  as  to  prevent  the  large 
rope  from  forming  a  loop,  and  that  It  bad 
negligently  failed  to  keep  in  proper  repair 
the  rope  and  pulley  beneath  the  floor  by 
which  the  friction  lever  was  operated;    the 
theory  of  tbe  defendant  In  error  being  that 
one  of  the  defective  small  ropes  In  the  lower 
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room  caught  at  the  aide  of  the  poHey  irben 
Schulz  first  pulled;  that  It  suddenly  slipped 
and  save  way  when  he  pulled  harder,  cana- 
Ing  him  to  fall,  and  that  afterwards,  when  he 
released  the  rope  on  falling,  It  again  caught, 
which  prerented  the  lever  from  acting,  and 
kept  the  machine  at  work,  thus  pulling  on 
the  gear  rope,  drawing  his  foot  into  the  hole, 
and  breaking  his  leg;  that,  if  proper  precau- 
tion ^d  been  taken  either  to  guard  the  hole 
in  the  floor  or  to  maintain  the  rope  and  pul- 
ley In  the  lower  room  in  proper  coudltlon,  the 
accident  would  not  have  happened.  The  sole 
ground  of  error  alleged  Is  that  the  evidence 
does  not  support  the  verdict,  and  that  the 
Jury  should  have  been  Instructed  to  And  for 
the  plaintlfF  in  error. 

There  is  a  conflict  in  the  evidence  with  re- 
gard to  the  condition  of  the  rope  and  pulley 
which  operated  the  lever  at  the  time  of  the 
accident,  the  testimony  on  the  one  band  being 
that  tyro  quarter-inch  ropes  had  been  used 
in  the  place  of  one  half-inch  rope;  that  there 
was  a  space  of  about  flve-elghths  of  an  inch 
between  the  edge  of  the  pulley  and  the  wood- 
en block  supporting  It,  so  that  the  small  rope 
could  catch  thereon;  and  that  the  block 
sostainlng  the  pulley,  Introduced  in  evidence 
by  the  brewing  company,  had  been  changed, 
and  was  not  the  same  block  that  was  in  use 
at  tbat  time.  On  the  other  hand,  the  testi- 
mony la  that  but  one  rope  was  used  with  the 
pulley.  Instead  of  two  small  ones,  and  that 
the  block  and  pulley  Introduced  in  evidence 
were  tbe  same  as  were  in  use  at  the  time  of 
the  accident  The  uncontradicted  testimony 
shows  tbat  machines  of  this  character  have 
largely  gone  out  of  use,  being  replaced  by  au- 
tomatic machines,  and  that  when  they  were 
in  common  use  guard  rails  of  from  eighteen 
indies  to  two  feet  in  height  were  usually  pla- 
ced around  the  slot  or  opening  in  the  floor 
tlirough  which  the  rope  works.  The  plain- 
tiff in  error  asserts  that  the  rope  could  not 
liave  gotten  around  the  plaintUTs  ankle  un- 
less he  had  placed  it  there  himself,  while  the 
tbeory  of  the  defendant  In  error  is  that  when 
bis  fellow  laborer  inserted  the  scoop  in  the 
grain  a  slack  was  caused  in  the  rope,  which 
tan  back  over  the  pulley  and  formed  a  loop 
upon  tbe  floor;  that  when  he  stumbled  by 
reason  of  the  ropes  below  suddenly  being  re- 
leased bis  foot  was  caught  in  the  loop,  and 
thereby  drawn  into  the  slot.  There  is  no 
evidence  that  a  loop  was  there  except  the 
inference  which  may  be  drawn  from  the  fact 
tbat  Schulz's  foot  was  caught  and  pulled  into 
tbe  slot,  though  the  testimony  shows  that 
when  the  scoop  is  inserted  in  the  grain  It 
may  cause  eighteen  inches  to  three  feet  of 
slacK  In  the  rope.  It  seems  clear,  however, 
tbat  if  a  guard  of  eighteen  Inches  to  two 
feet  bad  been  placed  around  the  hole  in  the 
floor  tbe  accident  in  all  probability  would 
not  have  liappened.' 

Tbe  issues  as  to  the  existence  of  negligence 
and  contributory  negligence  are  for  the  Jury 
to  determine  when  ttte  evidence  is  conflicting, 


and  where  dlfFerent  minds  might  reasonably 
draw  different  inferences  as  to  these  matters 
from  the  facts  establlsbed.  It  is  only  where 
the  evidence  is  insufficient  to  support  a  ver- 
dict that  the  court  is  Justified  in  instructing 
as  a  matter  of  law  that  negligence  did  not 
exist  Under  the  testimony  which  tended  to 
prove  the  substitution  of  two  quarter-inch 
ropes  for  a  half-inch  rope  in  the  working  of 
tbe  lever,  and  which  tended  to  show  that  the 
pulley  was  so  loose  that  a  distance  of  flve- 
elgbths  of  an  inch  existed  at  the  side  of 
it  In  which  a  small  rope  might  catch,  then 
the  probability  of  tbe  rope  becoming  caught 
and  falling  to  stop  the  machine  might  have 
been  foreseen,  and  the  plaintiff  in  error 
would  be  guilty  of  negligence  in  allowing 
this  condition  to  exist;  and  if  the  usual  prac- 
tice in  tbe  construction  of  machinery  of  this 
nature  was  to  place  a  guard  eighteen  inches 
to  two  feet  high  around  the  slot  where  the 
rope  operated,  so  that  a  slack  of  eighteen 
inches  to  three  feet  could  not  form  a  loop 
upon  the  floor,  then  ordinary  care  on  tbe  part 
of  the  plaintiff  in  error  would  have  required 
the  construction  of  such  guard,  and  failure  to 
furnish  such  guard  would  be  negligence.  The 
testimony  offered  by  the  defendant  in  er- 
ror upon  these  points  required  tbe  submis- 
sion of  the  issue  as  to  whether  negligence 
existed  or  not  to  the  jury,  and  It  would  have 
been  erroneous  for  tbe  court  to  determine 
the  question  as  a  matter  of  law. 

For  these  reasons  the  Judgment  of  the 
district  court  should  be  affirmed. 

AMES  and  OLDHAM,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  tbe  Judgment  Of  tbe 
district  court  la  afi9rmed. 


In  re  OREASER  et  al. 
(Supreme  Court  of  Nebraska.    Nov.  2,  1004.) 

HABEA.S    COBPUS— BXVIEW    OR    APPEAL. 

1.  The  Judgment  of  a  district  court  in  a  pro- 
ceeding in  habeas  corpus  will  not  be  reviewed 
by  this  court  on  appeal. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court  Colfax  County;  Grimison,  Judge. 

Application  of  Minnie  Greaser  and  Ru- 
dolph Greaser,  minors,  by  John  L.  Craig, 
their  guardian,  for  writ  of  habeas  corpus. 
Judgment  for  relators,  and  respondents  ap- 
Iteal.    Dismissed. 

Allen  &  Hodsdon,  for  api>ellants.  Geor^c^ 
W.  Wertz,  for  appellees. 

OLDHAM,  a  This  was  a  proceeding  in 
habeas  corpus  In  the  district  court  of  Col- 
fax county.  Neb.  There  was  a  Judgment 
for  tbe  relators  in  the  court  below,  which 
respondents  seek  to  have  reviewed  by  this 
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court  on  appeal.  No  motion  was  filed  for  ■ 
new  trial  In  the  court  below,  nor  was  a 
petition  In  error  filed  In  this  court  This 
leaves  but  one  question  to  determine,  and 
that  Is  as  to  the  form  of  the  procedure  under 
which  this  court  will  review  the  Judgment 
of  a  district  court  In  habeas  corpus.  This 
qneBtlon  was  before  us  In  the  case  of  In 
re  Thomas  W.  Van  Sdever,  42  Neb.  772,  60 
N.  W.  1037,  47  Am.  St  Rep.  730;  and.  after 
a  careful  examination  of  the  iHroper  method 
of  review  of  causes  of  this  nature  by  this 
court,  we  determined  that  proceedings  In 
habeas  corpus  were  civil  In  their  nature,  and 
could  and  would  be  reviewed  here  on  error 
proceedings,  but  not  on  appeal.  We  think 
the  rule  well  supported  In  principle,  and 
therefore  recommend  that  the  appeal  In  the 
case  at  bar  be  dismissed. 

AMBS  and  LBTTON,  CC,  concnr. 

PER  OTTRIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  appeal  In  the  case 
at  bar  is  dismissed. 


McNBAL  T.  HUNTER. 
(Supreme  Court  of  Nebraska.    Nov.  2,  1904.) 

BASTABDY— ABBAIONUXirr  —  PLEA  —  WAIVES  — 
NEW    TBIAI/— EVIDENCE. 

1.  Whore,  on  a  trial  In  a  bastardy  proceeding, 
the  defendant  ^oes  to  trial  upon  the  sole  and 
only  issue  of  his  guilt  as  charged  in  the  com- 
plaint, and  on  the  theory  that  be  has  pleaded  not 
guilty,  and  the  case  is  so  submitted  to  the  Jury, 
the  fact  that  no  formal  arraignment  and  plea 
thereto  is  entered  of  record  ia  an  irregularity 
which  at  mo«t  la  error  without  prejudice. 

2.  The  right  to  have  the  complaint  read  to 
him,  and  to  be  allowed  to  plead  thereto,  may  be 
waived  by  the  defendant  and  he  will  be  held  to 
have  waived  the  same  where  a  trial  ia  had  as 
though  such  plea  had  been  entered. 

3.  A  new  trial  on  the  ground  of  newly  discov- 
ered evidence  will  no^  be  granted  waere  the 
proposed  evidence  appears  to  be  hearsay  and  in- 
competent 

4.  A  defendant  will  not  be  allowed  a  new  trial 
on  the  gronnd  of  newly  discovered  evidence 
where  it  appears  that  such  evidence  was  known 
at  the  beginning  of  the  trial,  and  no  seasonable 
effort  was  put  forth  to  procure  such  evidence 
at  the  trial,  or  to  secure  a  postponement  of  the 
trial  before  a  final  submission  of  the  case  to 
the  jury,  and  nntll  sndi  evidence  eonld  be  se- 
cured. 

5.  Evidence  examined,  and  found  to  be  suffi- 
cient to  sustain  the  verdict  of  the  Jury. 

(Syllabus  by  the  Conrt) 

Error  to  District  Oonrt.  Sheridan  County: 
Westover,  Judge. 

Action  by  Llmle  Hunter  against  John  Mc- 
Neal.  Judgment  for  plaintiff.  Defendant 
brings  error.    Altirmed, 

W.  W.  Wood,  for  plaintiff  In  »ror.  O.  Pat- 
tPFson,  for  defoiulant  In  error. 


BOLCOMB,  C.  J.  On  ■  trial  had  to  the 
court  and  a  Jury,  a  Tcrdlct  was  rendered 
finding  the  defendant  guilty  on  a  complaint 


\  2.  See  Uasuirds,  voL  (,  Cent.  Dig.  i  182. 


charging  him  with  being  the  fattier  of  a 
bastard  child  delivered  by  the  complainant 
lizade  Hunter.  After  the  overruling  of  • 
motion  for  a  new  trial,  the  defendant  was  by 
tile  court  duly  adjudged  to  be  the  reputed 
father  of  the  said  child,  and  ordered  to  stand 
charged  with  Its  maintenance  in  the  sum  of 
$300,  to  be  paid  In  Installments  as  In  the  Judg- 
ment provided,  also  to  pay  the  costs  of  the  ac- 
tion, and  to  be  confined  In  the  Jail  of  Sh^ldan 
county  untll  the  Judgment  was  complied 
with,  or  bond  given  as  required  by  law  for 
the  performance  of  such  Judgment.  The  de- 
fendant prosecutes  error. 

1.  It  Is  assigned  as  error  that  the  court 
ordered  the  issue  in  the  case  to  be  tried 
to  a  Jury,  and  the  trial  thereof  bad  on  the 
complaint,  without  the  defendant  being  ar- 
raigned and  given  an  opportunity  to  plead 
to  the  complaint  The  record  does  not  af- 
firmatively show  a  formal  arraignment  on 
the  complaint,  and  a  plea  thereto  by  the  de- 
fendant In  the  Instructions  of  the  court, 
the  Jury  were  told  that  the  defendant  bad 
been  duly  arraigned  upon  such  charge,  and 
had  entered  a  plea  of  not  guilty,  and  tbnt 
this  plea  of  not  guilty  put  In  Issue  the  trutb 
of  said  charge.  It  Is  altogether  clear  from 
an  inspection  of  the  record  that  the  only  is- 
sue submitted  to  the  Jury  was  that  of  tbe 
guilt  of  the  defendant  of  the  act  charged 
in  the  complaint  and  that  the  case  proceeded 
to  a  trial  and  Judgment  upon  the  theory, 
and  was  bo  treated  by  both  parties;  that  this, 
and  only  this,  issue  was  raised  by  the  plead- 
ings. It  is  equally  manifest  that  the  defend- 
ant during  the  whole  of  the  trial  was  rig- 
orously denying  his  guilt  and  protesting  his 
Innocence;  that  he  submitted  evidence  in 
support  thereof,  and  upon  that  Issue  the  Jury 
found  against  him.  We  cannot  possibly  see 
how  tbe  defendant  was  prejudiced,  even 
though  no  formal  arraignment  and  plea  were 
entered  of  record.  His  right  in  this  respect 
to  be  arraigned,  and  to  be  allowed  to  plead 
to  the  complaint  like  all  others  in  a  dril 
action,  may  be  waived.  The  defendant 
could,  if  he  desired,  elect  to  appear  and  re- 
sist the  charge  made  In  the  complaint  and 
it  was  not  Incumbent  upon  him  to  file  any 
written  plea.  6  Cyc.  665,  par.  8.  For  the 
same  reason,  he  could  waive  the  formal  read- 
ing of  the  complaint  and  tbe  entering  on 
the  record  of  a  plea  of  not  guilty.  It  Is 
hardly  to  be  doubted  that  In  tills  case  the 
defendant  by  going  to  trial  and  trying  his 
case  as  though  the  issue  had  been  regularly 
made  up,  waived  any  right  he  might  have 
regarding  a  formal  arraignment  and  plea 
thereto.  Conceding,  therefore,  the  Irregulari- 
ty complained  of.  It  at  most  is  only  error 
without  prejudice,  and  regarding  which  tbe 
Judgment  ought  not  to  be  reversed. 

2.  Error  is  also  sought  to  be  predicated  on 
the  ruling  of  the  court  denying  the  defendant 
a  new  trial  on  the  ground  of  newly  discov- 
ered evidence.  There  are  two  reasons,  we 
think,  why  this  contention  cannot  be  su*- 
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talned.  In  the  first  place,  mnch  of  the  pro- 
IMsed  evidence  was  hearsay  and  Incompe- 
tent, being  alleged  statements  of  third  parties, 
not  shown  to  have  been  made  In  the  pres- 
«nce  and  hearing  of  the  complainant.  Elim- 
inating the  Incompetent  evidence,  the  re- 
mainder was  In  no  wise  contradictory  of  the 
testimony  of  the  complainant;  the  object 
being  to  offer  evidence  as  tending  to  prove 
that  the  complainant  had  made  a  statement 
as  to  who  was  the  father  of  her  Illegitimate 
child  inconsistent  with  the  charge  made 
against  the-defendant  In  the  second  place, 
the  proposed  evidence  was  known  to  the  de- 
fendant or  his  attorney  before  the  final  sub- 
mission of  the  case  on  the  first  trial,  and 
there  Is  an  entire  absence  of  evidence  show- 
ing due  diligence  to  procure  it  In  time  to 
be  submitted  at  the  original  trial,  or  to  se- 
cure a  brief  postponement  until  the  witness 
could  be  procured.  The  affidavit  of  the  at- 
torney for  the  defendant  recites  that  be 
learned  of  such  evidence  on  the  morning  of 
the  day  set  for  the  trial  of  the  cause;  that 
he  caused  a  subpoena  to  Issue,  but  that  the 
witness  did  not  appear  In  obedience  to  the 
subpcena  till  the  close  of  the  trial;  and  that 
during  the  progress  of  the  trial,  and  before 
the  defendant  rested  his  case,  be  submitted 
to  the  presiding  Judge  what  he  had  been  In- 
formed the  absent  witness  would  swear  to, 
and  was  Informed  that  the  evidence  as  de- 
tailed could  not  be  allowed,  whereupon  the 
case  was  submitted  to  the  Jury.  While  this 
may  be  a  very  Informal  way  of  presenting 
an  application  for  a  postponement  of  the  hear- 
ing until  the  witness  could  be  procrved.  tbe 
legal  effect,  If  it  has  any.  Is  an  acquiescence 
by  the  defendant  In  the  ruling  of  the  trial 
Judge,  with  no  exceptions  taken  thereto,  and 
regarding  which  error  would  not  lie.  But  If 
this  Informal  presentation  of  the  matter 
during  the  trial  Is  to  be  disregarded,  then  it 
Is  equally  clear  that  the  defendant  did  not 
act  with  reasonable  diligence  when  be  failed 
to  procure  tbe  attendance  of  the  absent  wit- 
ness, and  failed  to  make  an  application  for 
a  postponement  of  tbe  trial  till  her  attend- 
ance could  be  procured  before  entering  upon 
a  trial  of  tbe  case,  and  before  the  final  sub- 
mission of  tbe  cause  to  the  jury.  A  party 
knowing  of  the  existence  of  material  evi- 
dence in  bis  behalf  before  the  trial,  or  before 
his  cause  Is  finally  submitted,  cannot  be 
permitted  to  submit  bis  case  to  tbe  Jury  on 
tbe  evidence  at  his  command,  and  thereafter, 
if  tbe  cause  goes  against  him,  obtain  a  new 
trial  on  the  ground  of  the  discovery  of  such 
evidence,  and  his  failure  to  produce  it  at  tbe 
original  trial.  He  must  be  prompt  and  dil- 
igent, and  in  this  actl<}n  it  was  the  duty  of 
tbe  defendant  to  make  his  application  for 
farther  time  at  the  time  he  learned  what 
the  absent  witness  would  testify  to,  and  be- 
fore tbe  cause  then  about  to  be  tried  was 
finally  submitted  for  a  verdict  and  judg- 
ment. 
8.  Lastly  It  Is  argued  that  tbe  eridoioe 


la  not  sufficient  to  support  the  verdict  of 
the  Jury.  The  evidence  preserved  by  the  bill 
of  exceptions  has  been  examined,  and,  while 
It  Is  not  as  strong  and  convincing  as  might 
be  desired.  In  order  that  any  doubt  as  to 
Its  sufficiency  might  be  dissipated,  yet  we 
are  not  prepared  to  say  tbat  It  Is  not  legal- 
ly sufficient  to  support  the  Jury's  finding. 
There  Is  competent  evidence  to  support  tbe 
verdict  The  evidence,  It  Is  tme.  Is  more 
or  less  conflicting.  Tbe  Jnry  saw  and  heard 
the  witnesses.  It  was  for  them  to  weigh 
and  consider  the  testimony  of  each  and  all 
of  them.  The  paternity  of  the  child  being 
the  fact  to  be  determined  by  the  Jury,  tbe 
ctedibiUty  of  the  witnesses,  the  opportunity 
for  Intercourse,  the  duration  of  the  period  of 
gestation,  and  tbe  fact  that  a  bastard  child 
has  been  bom,  are  all  matters  which  may  be 
considered  by  them  In  arriving  at  tbelr  ver- 
dict. 5  Cyc.  667.  A  finding  upon  such  evi- 
dence, under  a  well-recognized  rule,  cannot 
rightfully  be  disturbed  by  this  court.  We 
cannot  say  the  verdict  Is  clearly  and  manl- 
fectly  wrong  and  unsupported  by  sufficient 
evidence.  The  action  Is  essentially  civil  In 
Its  nature,  and  a  preponderance  of  the  evi- 
dence Is  all  tbat  is  required. 

We  find  no  prejudicial  error  In  the  record. 
and  It  follows  that  the  Judgment  of  tbe  dis- 
trl<rt  court  should  remain  as  announced  and 
rendered.    Affirmed. 


FOSS  T.  DAWES. 
(Supreme  Court  of  Nebraska.    Not.  2.  1904.) 

i       PABTNIBSHIP— COHTBIBDTIOH— SETTLEMENr. 

I  1.  Contribution  for  payment  of  partnership 
:  debts  cannot  be  enforced  until  there  is  a  final 
I  settlement  of  all  tbe  affain  of  the  partnership. 

2.  Evidence  examined,  and  held  insulBcient  to 
i  show  a  final  settlement  of  partnership  affairs. 
I      (Syllabus  by  the  Court) 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Saline  County;   Stubbs,  Judge. 

Action  by  Fayette  I.  Fobs  against  James 
W.  Dawes.  Judgment' for  plaintiff.  Defend- 
ant appeals.    Reversed. 

Robert  Ryan,  for  appellant  Fayette  I. 
Foss,  W.  O.  Hastings,  and  B.  D.  Brown,  for 
appellee. 

OLDHAM,  C.  In  November,  1879,  James 
W.  Dawea  and  Fayette  I.  Foss  entered  into 
a  partnership,  and  as  such  engaged  In  the 
"law  and  loan"  business  at  Crete,  Neb.  On 
May  12,  1890,  plaintiff,  Foss,  began  an  ac- 
tion in  the  district  court  of  Saline  county 
for  a  dissolution  of  the  partnership  and  a 
winding  up  of  its  affairs.  From  the  record 
before  us  it  appears  that  a  receiver  was  ap- 
pointed, and  that  the  matter  of  the  indebted- 
ness of  the  partners  to  the  partnership  was 
referred  to  Judge  Broady,  who,  as  referee, 
reported  that  the  defendant   was   indebted 
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to  tbe  partnership  In  tbe  sum  of  $25,012.20, 
and  plaintiff  was  Indebted  to  tbe  pertnerBhlp 
In  the  sum  of  $20,782.27.  This  report  was 
filed  on  May  10,  1802,  and  was  confirmed  by 
the  court  on  June  1,  1802.  Claims  In  excess 
of  $60,000  were  filed  with  the  receiver  by  the 
creditors  of  tbe  partnership.  This  original 
suit  is  still  pending.  On  January  17,  1000, 
the  plaintiff  filed  a  supplemental  petition.  In 
wblch  he  sets  forth  numerous  Items  which 
be  alleges  he  has  paid  for  and  on  behalf  of 
tbe  partnership,  and  asks  Judgment  against 
the  defendant  for  contribution.  There  was 
an  answer  denying  liability  on  the  items,  a 
plea  of  former  adjudication,  and  tbe  statute 
of  limitations.  A  trial  was  bad  that  result- 
ed in  a  Judgment  against  tbe  defendant,  from 
which  he  appeals  to  this  court. 

Tbe  main  contention  presented  in  this 
court  is  that  "no  action  at  law  or  in  equity 
lies  in  favor  of  one  partner  against  another 
founded  upon  partnership  transactions  until 
there  has  been  a  settlement  of  all  indebted- 
ness of  the  partnerslilp  with  its  creditors"; 
or,  in  other  words,  one  partner  cannot  have 
contribution  from  tbe  other  before  final  set- 
tlement of  all  partnership  business.  Tbe 
proposition  is  obviously  sound,  for  the  amount 
which  tbe  one  partner  is  entitled  to,  if  any- 
thing, cannot  be  known  imtil  the  partnership 
affairs  are  settled.  Hence  the  relation  of 
debtor  and  creditor  between  partners  does 
not  arise  until  the  affairs  of  the  partnership 
are  wound  up  and  a  balance  struck.  Such 
balance  Is  to  be  struck  after  all  partnership 
affairs  are  settled,  and  not  while  they  are 
being  wound  up.  Gleason  v.  White,  34  OaL 
258;  Slmrall  t.  O'Bannons,  7  B.  Mon.  608; 
Lower  V.  Denton,  9  Wis.  268;  Austin  t. 
Vauglian,  14  Lol.  Ann.  43;  Oglesby  r.  Thomp- 
son, 50  Ohio  St.  60.  61  N.  B.  878;  Ashley  t. 
Williams,  17  Or.  441,  21  Pac.  556;  Hall  v. 
Clagett,  48  Md.  223;  Slater  v.  Amett,  81  Va. 
432;  Stonberry  v.  Gattell,  65  Iowa,  617,  8 
N.  W.  478;  Hill  v.  Beach,  12  N.  J.  Eq.  81. 
This  is  conceded  by  the  appellee.  In  Ills 
brief,  on  page  5,  be  says:  "But  contribution 
for  payment  of  partnership  debts  is  not  en- 
forced till  final  settlement."  Tbe  record  In 
this  case  does  not  show  a  final  settlement 
There  was  a  receiver  of  this  partnership 
estate,  with  whom  were  filed  numerous 
claims  against  the  partnership,  which  were 
allowed.  A  number  of  these  claims  are  In- 
cluded among  tbe  items  of  tbe  supplemental 
petition,  but,  on  the  other  band,  there  are 
many — amounting  to  over  $15.000 — which  are 
not  so  Included.  There  is  nothing  In  the 
pleadings  or  in  the  evidence  that  purports 
to  show  that  this  hearing  was  on  or  after 
final  settlement,  but,  on  the  contrary,  the 
evidence  shows  that  it  was  not  The  plain- 
tiff, on  cross-examination,  testified  as  follows: 
"Q.  What  were  the  amounts  of  the  claims 
filed  against  the  estate?  How  much  was  tbe 
agsregate  amount?  A.  I  cannot  tell  you  ex- 
nctly;  tbe  record  shows.  Q.  You  do  not 
know  how  much  is  unpaid?    A.  I  do  not 


Q.  Do  you  know  how  many  creditors  there 
were?  A.  I  cannot  tell  you  that  I  know 
that  tbe  most  of  them  have  been  paid,  and 
there  is  a  little  that  is  not  yet  wiped  out 
but  I  cannot  tell  how  macb."  In  Oglesby  t. 
Thompson,  supra,  the  court  said:  "It  is  al- 
ways the  duty  of  a  court.  In  a  suit  for  an 
account,  to  state  it  if  possible,  from  the  evi- 
dence offered;  but.  If  this  Is  not  possible, 
according  to  the  rules  by  which  Issues  of 
fact  are  determined,  it  can  do  but  one  thing 
-^smlss  tbe  action  for  an  account  An  as- 
certainment of  tbe  state  of  tbe  accounte  is 
a  necessary  predicate  to  tbe  rendition  of  a 
Judgment  in  favor  of  tbe  plaintiff."  In  tbe 
Judgment  appealed  from  is  the  finding: 
"Court  finds  that  all  partnership  debts  are 
paid  or  barred  by  tbe  statute  of  limitations." 
This  finding  is  based  upon  'nothing,  neither 
pleading  nor  evidence  and  it  is  difilcult  to 
, :  understand  upon  what  theory  it  was  inter- 
polated in  the  record.  If,  as  a  matter  of  law, 
tne  learned  trial  court  concluded  that  the 
claims  were  barred  by  reason  of  tbe  lapse 
of  time  from  the  filing  thereof,  it  wag  wrong. 
These  claims,  when  allowed  by  tbe  court, 
are,  In  effect  Judgments  against  tbe  partner- 
ship assets,  and  tbe  statute  of  limitations 
does  not  begin  to  run  against  them  so  long 
as  tbe  suit  into  which  they  were  brought  Is 
pending. 

There  are  some  other  questions  presented 
by  the  record,  but  as  tbe  one  discussed  dis- 
poses of  tbe  case,  it  would  serve  no  useful 
purpose  to  investigate  them  now. 

We  therefore  recommend  that  the  Judg- 
ment of  the  district  court  be  reversed,  witlx 
directions  to  dismiss  plaintiff's  supplemental 
petition. 

AMES  and  LETTOX,  CC,  concur. 

PER  CURIAM.  For  tbe  reasons  stated  In 
tbe  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  reversed,  with  directions  t» 
dismiss  plaintiff's  supplemental  petition. 


WESTINGHOUSB  CO.  t.  MEIXEL  et  al. 
(Supreme  Court  of  Nebraska.     Nov.  2,  1904.) 

BAIA— BBEAOn  or  WABBARTT— BXCOVKBT  OV 
PSICE   PAID— WAIVES. 

1.  Where  the  petition  alleges  that  the  plain- 
tiff agreed  with  the  defendant  to  purchase  cer- 
tain threshing  machinery,  and  that  he  received 
the  same,  subject  to  an  agreement  whereby  he 
was  to  take  such  machinery  upon  trial,  that  it 
was  warranted  to  be  well  fitted  for  the  purposes 
for  which  it  was  sold,  and  that  it  shall  oi>erate 
to  his  satisfaction,  and  that  if  not  satisfac- 
tory, he  might  return  the  machinery,  and  receive 
back  the  notes  and  personal  property  given  in 
consideration  therefor,  -and  the  answer  "admits 
that  the  property  was  taken  under  warranty  and 
subject  to  trial,  but  denies  that  the  terms  of  scdd 
warranty  and  the  conditioQS  of  such  trial  are  aa 
alleged  in  said  petition,"  held,  that  the  defend- 
ant is  not  entitled  under  such  pleadings  to  prove 
and  rely  as  a  defense  upon  certain  condltiona  in 
a  written  contract  between  the  parties,  whldi  ia 
not  pleaded  in  the  answer. 
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2.  Sneh  a  defense  Is  neir  matter,  and  mnst 
be  pleaded  before  it  can  be  proved. 

3.  Under  the  circnmstancea  set  forth  in  the 
opinion,  htid,  that  the  plaintiff  in  error  waived 
the  provisions  of  the  written  contract  with  ref- 
erence to  the  retention  of  the  machinery  after 
a  four-daTS  trial,  constituting  an  acceptance  of 
the  same. 

(Syllabus  by  the  Court.) 

CommiBSionen'  Opinion.  Error  to  District 
Court,  Hamilton  County;   Good,  Judge. 

Action  by  John  L.  Melzel  and  Ina  H.  Meix- 
el  against  the  Westlnghonse  Company.  Judg- 
ment for  plaintiffs.  Defendant  brings  error. 
Afarmed. 

Halner  &  Smltb,  for  plalntUT  In  error. 
Mockett  &  Folic,  for  defendants  in  ^ror. 

LfTTTON,  O.  This  cause  was  brought  In 
the  district  court  of  Hamilton  county  by 
John  L.  Melzel  and  Ina  H.  Melzel,  as  plain- 
tUTs,  against  the  Westlnghouse  Company, 
defendant  The  petition  alleges,  in  sub- 
stance, that  the  Westlnghouse  Company  Is  a 
New  York  corporation;  that  on  February 
21,  1902,  the  plaintiffs,  at  Aurora,  Neb.,  enter- 
ed Into  a  contract  with  the  defendant  where- 
by they  agreed  to  purchase  a  Westlnghouse 
thresher  engine,  separator,  stacker,  and  load- 
er complete;  that  by  the  terms  of  the  con- 
tract the  plaintiffs  were  to  ezecute  their 
notes  to  the  amount  of  |1,8S0,  pay  the  freight 
charges  on  the  new  machinery,  and  deliver 
to  the  defendant  a  second  band  engine,  load- 
er, and  separator,  which  were  then  owned 
l>7  the  plaintiffs,  and  which  were  agreed  by 
the  parties  to  be  of  the  value  of  $700,  and, 
in  case  plalntlfls  finally  purchased  the  pn^ 
erty,  this  was  to  be  taken  as  a  payment  ol 
that  amount  upon  the  property  purchased. 
To  Induce  the  plaintiffs  to  purchase  the  prc^ 
erty,  the  defendant  represented  and  warrant- 
ed that  It  was  well  and  properly  constructed, 
and  that  It  was  well  fitted  for  the  purpose  of 
threshing,  separating,  and  cleaning  grain,  and 
that  it  should  work  to  the  satisfaction  of  the 
plaintiffs;  and  It  was  further  agreed  that 
the  plaintiff  should  receive  the  property  for 
a  reasonable  time  for  the  purpose  of  maldng 
a  trial  of  the  same,  and  If  it  failed  to  give 
satisfaction,  then  notice  be  given  defendant, 
and  an  oK>ortunlty  to  make  it  operate  satis- 
factorily, but.  If  it  failed  to  perform  the 
work  to  plalntUfs'  satisfaction,  they  were  to 
return  the  machinery  to  the  defendant's 
agent,  and  the  money,  property,  and  notes 
which  had  been  delivered  to  the  defendant 
should  be  returned  to  the  plaintiffs,  and  that 
the  title  to  the  machinery  should  remain  in 
the  defendant  until  the  full  consummation  ot 
the  agreement  for  the  sale  and  purchase  of 
the  same.  Plaintiffs  allege  that  they  execut- 
ed the  notes  and  delivered  the  machinery 
mentioned,  and  took  the  thresher  outfit  for 
the  purpose  of  giving  it  a  trial  under  the 
agreement  The  petition  recites  a  large  num- 
ber of  defects  in  the  operation  of  the  ma- 
cblnery,  and  that  the  machine  wholly  failed 
to  work  properly,  or  In  a  satisfactory  man- 


ner to  the  plaintiffs,  or  to  properly  perform 
the  work  for  wiiich  it  had  been  delivered; 
that  upon  ascertaining  the  fact  the  plaintiffs 
notified  the  defendant  and  also  notified  Ita 
agent  at  Aurora;  that  the  defendant 
through  Its  agents,  attempted  to  put  said  ma- 
chinery in  proper  working  order,  so  as  to 
comply  with  the  contract;  that  the  defend- 
ant after  having  attempted  at  different  times 
to  remedy  the  defects  and  to  place  the  ma- 
chinery in  proper  condition,  abandoned  said 
property,  and  notified  plaintiffs  they  would 
make  no  further  attempts  to  remedy  the  de- 
fects; that  the  machinery  taken  together  at 
the  time  of  the  abandonment  was  wholly 
worthless  fw  the  purposes  of  a  threshing  out- 
fit, and  that  within  48  hours  after  defendant 
refused  to  attempt  to  place  said  machinery 
In  proper  working  order  and  abandoned  the 
same,  the  plaintiff  returned  said  machinery 
to  the  agent  of  the  defendant  demanded  the 
return  of  the  money  and  notes,  and  also  the 
return  of  the  secondhand  engine,  loader,  and 
separator  which  they  had  delivered  to  the 
defendant  but  that  the  defendant  refused  to 
return  the  same.  For  a  second  count  the 
plalntUfs,  after  making  the  same  allegations 
with  reference  to  the  contract  and  the  failure 
of  the  machinery  to  work  properly,  alleged 
that  a  number  of  the  notes  ^ven  are  not 
yet  due;  that  the  defendant  has  disposed  of 
some  of  said  notes  to  innocent  purchasers; 
tbat  plaintiffs  are  without  adequate  remedy 
at  law;  and  they  ask  that  the  court  render 
an  alternative  Judgment  requiring  defendant 
to  deposit  the  notes  with  the  clerk  of  the 
court  for  cancellation  within  a  short  day  to 
be  named  by  the  court  or  to  give  plaintiffs  a 
Judgment  for  their  face  value.  They  also 
ask  judgment  for  the  value  of  the  machinery 
turned  over  to  the  defendant  Since  the 
proper  disposition  of  the  case  rests  mainly 
upon  the  question  of  what  Issues  were  raised 
by  the  pleadings,  we  copy  the  answer  at 
length:  "Comes  now  the  above-named  de- 
fendant and,  for  answer  to  the  first  count 
of  plaintiffs'  petition,  admits  that  the  defend- 
ant is  a  corporation  organized  under  the  laws 
of  the  state  of  New  York;  that  on  the  21st 
day  of  February,  1002,  at  Aurora,  Nebraska, 
plaintiffs  and  defendant  entered  into  a  con- 
tract for  the  purchase  and  sale  of  the  ma- 
oitlnery  described  In  said  petition;  that 
plaintiffs  received  said  machinery,  paid 
freight  thereon  in  the  sum  of  $143.75,  turned 
over  to  defendant  the  property  of  plaintiffs 
in  said  petition  described,  as  part  payment 
of  the  purchase  price  of  said  machinery,  and 
made  and  delivered  to  defendant  their  prom- 
issory notes  for  the  balance  of  said  purchase 
price,  to  wit  $1,850,  as  mentioned  and  de- 
scribed in  the  petition.  The  defendant  fur- 
ther admits  that  said  machinery  was  accept- 
ed by  the  plaintiffs  under  warranty  and  sub- 
ject to  trial,  but  denies  that  the  terms  of 
said  warranty  and  the  conditions  of  such  tri- 
al are  as  alleged  In  said  petition.  For  a  soc- 
oud  and  furtlier  defense  to  said  first  count, 
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defendant  denies  every  allegation  thereof  not 
herein  specifically  admitted.  For  answer  to 
that  part  of  the  second  count  of  said  petition 
not  contained  In  the  first  count  thereof,  de- 
fendant admits  that  the  notes  given  by  plain- 
tlflts  to  defendant,  and  described  in  plaintiffs' 
petition,  are  negotiable  promissory  notes,  and 
that  a  part  of  the  same  are  not  yet  due.  For 
a  second  and  further  defense  to  the  addition- 
al allegations  of  said  second  count,  defend- 
ant denies  each  and  all  said  allegations  not 
herein  speclflcally  admitted."  We  find  no 
reply  in  the  transcript.  At  the  request  of  the 
plaintiff,  the  first  cause  of  action  set  up  In 
the  petition  was  set  off  to  be  tried  by  a  Jury, 
and  the  second  cause  of  action  was  retained 
for  trial  by  the  court  The  Jury  fonnd  for 
the  plaintiff  as  to  the  first  cause  of  action, 
and  so  likewise  did  the  court  as  to  the  sec- 
ond count  Judgment  was  rendered,  from 
which  the  defendant  prosecutes  error  to  this 
court. 

The  plaintiff  in  error  contends,  first  that 
there  Is  a  variance  between  the  pleading  and 
the  proof,  since  the  proof  showed  a  written 
warranty;  that  the  purchaser  Is  bound  by 
the  terms  of  his  contract  and  all  the  con- 
ditions therein,  unless  he  pleads  and  proves 
a  waiver  of  such  conditions,  and  that  it  is 
necessary  to  plead  a  waiver  in  order  to  offer 
proof  thereof;  and  that  the  conditions  In  the 
written  warranty  are  conditions  precedent 
to  the  right  of  rescission,  and  must  be  com- 
plied with,  unless  a  waiver  Is  pleaded  and 
proved.  It  will  be  observed  that  the  answer 
admits  "that  said  machinery  was  accepted 
by  the  plaintiffs  under  warranty  and  subject 
to  trial,  but  denies  that  the  terms  of  said 
warranty  and  the  conditions  of  such  trial 
are  as  alleged  in  the  petition."  This  action, 
nnder  the  allegations  of  the  petition,  is  not 
an  action  brought  upon  the  warranty,  but 
an  action  for  the  recovery  of  certain  personal 
property,  and  for  the  cancellation  of  notes 
delivered  by  Metxel  to  the  Westinghouse 
Company  to  be  held  by  It  pending  a  trial 
of  the  machinery  to  ascertain  If  It  operated 
satisfactorily  to  Meixel.  If  It  so  operated, 
be  agreed  to  purchase  it  bnt  if  It  did  not 
so  operate,  he  was  under  no  such  obligation. 
The  petition  alleges  that  the  machinery  fail- 
ed upon  trial,  and  that  Metzel,  in  accordance 
with  the  agreement  returned  the  same,  and 
demanded  a  return  of  his  property  and  notes. 
The  answer  admits  that  the  machinery  was 
accepted  under  warranty  and  subject  to  trial, 
and  denies  in  general  terms  the  other  alle- 
gations of  the  petition,  but  falls  to  plead  the 
existence  of  any  other  agreement  than  that 
set  out  in  the  plaintiffs'  petition.  Under 
this  state  of  the  pleadings,  the  only  question 
left  to  be  determined  was  whether  the  ma- 
chineiy  was  defective,  and  whether  Meixel 
had  carried  out  the  provisions  of  the  condi- 
tional agreement  upon  his  part 

Instruction  No.  5  given  by  the  court  which 
is  as  follows,  is  complained  of:  "The  princi- 
pal question  for  the  Jury  to  determine   la 


whether  or  not  the  threshing  outfit  In  f«ct 
did  good  work  and  operated  to  the  sati8fa^ 
tlon  of  the  plaintiffs.  This  question  should 
be  determined  wholly  from  the  evidence  in- 
troduced before  you.  If  the  Jury  believe 
from  the  evidence  that  such  threshing  outfit 
In  fact  did  not  do  good  work,  and  that  It 
was  not  adapted  to  the  use  for  which  it  was 
purchased,  and  that  it  failed  to  operate  satis- 
factorily to  the  plaintiffs,  and  you  further 
find  that  the  defendant,  when  notified  of  such 
failure,  failed  to  so  adjust  said  threshing  out- 
fit as  to  make  it  work  satisfactorily  and  there- 
after refused  to  further  adjust  said  ma- 
chinery, and  that  plaintiffs  within  forty- 
eight  hours  thereafter  returned  said  thresh- 
ing outfit  to  defendant's  agent  at  Aurora, 
and  demanded  the  return  of  their  property 
and  notes,  then  the  plaintiffs  would  he  enti- 
tled to  your  verdict"  This  Instruction,  how- 
ever, correctly  states  the  Issues  framed  by 
the  pleadings,  and  was  proper  to  be  given. 
A  large  number  of  witnesses  were  examin- 
ed as  to  the  facts  with  reference  to  the 
failure  of  the  machine  to  perform  good  and 
satisfactory  work.  It  would  seem  that  the 
friction  clutch,  which  Is  a  device  brongbt 
Into  use  when  It  is  desired  to  use  that  part 
of  the  machinery  of  the  engine  which  gives 
It  its  power  of  locomotion,  was  defective, 
and  that  Meixel  bad  considerable  trouble 
in  moving  his  engine  from  place  to  place,  on 
account  of  this  defect  The  season  had  been 
wet  and  rainy,  and  a  great  deal  of  the  grain 
was  damp  and  in  bad  condition  to  thresb. 
It  is  shown  that  the  engine  consumed  large 
quantities  of  coal  for  the  work  that  It  per- 
formed, and  that  the  separator  failed  to 
separate  the  wheat  from  the  straw  to  such 
an  extent  that  a  great  deal  of  the  wheat 
was  carried  over  with  the  straw,  and  spilled 
upon  the  ground  at  the  end  of  the  blow  stark- 
er; that  Meixel  had  serious  complaints  from 
his  patrons  with  reference  to  the  operation 
of  the  machine,  and  the  manner  In  which  it 
wasted  grain,  and  that  he  complained  to  the 
agent  of  the  company  of  these  defects;  that 
on  the  12th  of  August  H.  T.  Jensen,  the 
agent  of  the  defendant  from  whom  he  bought 
the  machine,  went  to  look  at  the  engine,  and 
wrote  to  the  defendant's  agency  at  Council 
Bluffs  with  reference  to  the  friction  clutch 
and  to  the  large  coal  consumption;  notify- 
ing them  that  It  was  of  the  utmost  lmpo^ 
tance  that  they  send  one  of  th^  experts  at 
once.  In  response  to  this  letter,  a  man  nam- 
ed Robinson  was  sent  on  the  14th  Inst  to 
look  at  the  engine.  He  did  practically  noth- 
ing towards  remedying  the-  defect  and  on 
the  2Sth  of  August,  Meixel  having '  again 
complained,  another  letter  was  written  by 
Jensen  to  the  Council  Bluffs  agency  wltb 
reference  to  .the  machine.  In  reply  to  this 
letter,  the  CouncIV  Bluffs  agency  wrote  Jen- 
sen saying  they  had  referred  his  letter  and 
Mcixel's  complaint  to  the  factory.  On  the 
30th  day  of  August,  Jensen  also  wrote  to 
the  Schenectady  office  of  the  defendant;  de- 
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Bcriblng  tbe  complaint  made  regardini;  the 
englue  and  the  condition  of  tbe  macMnery. 
On  September  19,  1902,  Melzel's  attorneys, 
Messrs.  Halner  &  Smith,  at  his  request,  vrrote 
to  tbe  WeBtlngbouse  Company,  at  Schenec- 
tady, N.  X.,  explaining  the  trouble  that 
Melxel  had  had,  and  requesting  that  tbe 
outfit  b«  put  In  proper  condition;  suggesting 
that  they  send  a  man  with  a  new  clutch. 
To  this  letter  of  September  19th  tbe  company 
replied  that  the  engine  was  not  to  blame; 
that  the  trouble  was  due  to  the  Improper 
handling  of  the  engine,  and  to  the  uge  of 
an  Improper  lubricant,  but  that  they  were 
friendly  to  Melxel,  and  were  preparing  anoth- 
er friction  clutch,  which  they  would  send  him 
In  a  few  days.  On  October  2,  1902,  Halner 
&  Smith  again  wrote  to  Schenectady;  recit- 
ing tbe  defects  in  the  engine  and  separator; 
combating  the  assertion  that  the  trouble  was 
caused  by  a  defective  lubricant,  requesting 
that  tbe  company  send  an  expert  to  give 
the  machinery  a  further  test,  and  offering 
all  possible  friendly  assistance  to  that  end. 
On  October  17,  1902,  H.  J.  Edwards,  the 
CouncU  Bluffs  agent  of  the  defendant,  went 
to  see  Melxel,  at  Aurora,  with  reference  to 
the  collection  of  Melsel's  note  that  vr&B  due 
October  1st  At  that  time  Melxel  said  that 
he  did  not  Intend  to  pay  the  note,  that  the 
engine  burned  too  much  coal,  that  the  sepa- 
rator bad  wasted  tbe  grain,  and  that  he  did 
not  intend  to  pay  the  note  unless  the  machine 
would  run  right.  On  October  27th  one  Corey, 
an  employe  of  tbe  defendant,  was  sent  by 
the  company  to  the  place  where  Melxel  was 
threshing.  He  made  some  changes  in  the 
separator,  and  the  next  day  made  some  other 
adjustments,  and  tested  tbe  coal  consump- 
tion of  the  engine.  It  seems  that,  after  be 
bad  done  all  he  could,  Melxel  was  still  dls- 
satisfled  with  the  work  the  machine  was 
doing,  and,  since  Corey  bad  failed  to  make 
It  do  satisfactory  work,  he  told  him  that  be 
would  not  keep  the  machine,  and  asked  him 
where  to  take  it  Corey  told  him  he  had 
bongbt  tbe  machine,  and  gave  him  no  di- 
rections as  to  what  disposition  to  make  of  it 
Within  48  hours  after  thl^  Melxel  delivered 
tbe  machine  to  the  defendant's  agent  at 
Aurora.  Melxel's  complaints  and  the  com- 
pany's promises  and  efforts  to  remedy  tbe 
defect  continued  up  until  the  time  of  the 
return  of  tbe  machinery.  TJnder  this  state 
of  facta,  tbe  company  waived  the  provision 
of  tbe  written  contract  that  continued  use 
after  four  days'  trial  could  constitute  an 
acceptance. 

There  is  a  conflict  in  tbe  evidence  as  to 
tbe  defects  in  the  machinery,  but  there  is 
ample  evidence  to  support  tbe  verdict  of  the 
Jury.  Numerous  errors  are  assigned  in  re- 
gard to  the  introduction  of  evidence  and 
wltb  reference  to  instructions  of  the  court, 
but  these  assignments  are  based  upon  tbe 
contention  that  compliance  on  the  part'  of 
Melxel  with  tbe  terms  of  the  written  war- 
ranty were  conditions  precedent  to  his  right 
101  N.W.— 16 


to  rescind,  and  must  be  pleaded  before  be 
would  be  entitled  to  maintaiu  this  action. 
Under  tbe  pleadings,  however,  as  they  stand, 
the  action  is  not  upon  tbe  warranty.  If  tbe 
plaintiff  in  error  desired  to  take  advantage  of 
the  provisions  of  the  written  contract,  it 
should  have  pleaded  the  same  in  Its  answ». 

It  is  complained  that  the  decree  of  tbe 
court  requiring  the  surrender  of  the  note  to 
the  clerk  of  the  district  court  for  cancella- 
tion within  10  days  has  tbe  effect  of  denying 
to  tbe  plaintiff  In  error  the  right  of  review. 
This  is  aa  erroneous  conceptloa  of  the  force 
and  effect  of  the  decree.  When  Its  opera- 
tion was  suspended  by  the  execution  of  a 
supersedeas  bond,  tbe  time  to  deposit  tbe 
notes  for  cancellation  was  extended  until  10 
days  after  a  final  affirmance  of  tbe  Judg- 
ment. 

Tbe  case  was  carefully  tried.  The  rulings 
of  tbe  court  upon  tbe  evidence  and  its  in- 
structions to  the  Jury  were  In  accordance 
wltb  the  issues  raised  by  tbe  pleadings. 

We  recommend  that  tbe  Judgment  of  tbe 
district  court  be  affirmed. 

AMES  and  OLDHAM,  CC,  concur. 

PER  CUBIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


STATE  «x  rel.  PRITSCHAU  v.  SORNBEJl 

QER. 

(Supreme  Court  of  Nebraska.    Nov.  2,  1904.) 

MANDAMUS— BILL  Or  EXCEPTIOSB— SErnSAI,  TO 
BETTXE. 

1.  Where  an  ez  parte  order  extending  the 
time  for  the  presentation  of  a  bill  of  exceptions 
has  been  found  upon  a  hearing  to  have  been 
wrongfully  and  fraudulently  oDtained,  a  dis- 
trict judge  may  set  tbe  order  aside,  and  refuse 
to  settle  and  allow  the  bill,  because  not  present- 
ed within  the  statutory  time.  In  such  case  he 
will  not  be  compelled  by  mandamus  to  settle  and 
allow  the  bilL 

(Syllabus  by  the  Court) 

Application  by  tbe  state,  on  the  relation  of 
GuBtav  Prltscbau,  for  writ  of  mandamus  to 
S.  H.  Somberger.    Writ  denied. 

'     C.  B.  Holland,  for  plaintiff.    J.  J.  Thomas, 
for  defendant 

LETTON,  C.    This  is  an  original  action 
In  this  court  for  the  purpose  of  compelling 
I  tbe  Honorable  S.  H.  Somberger,  late  Judge  of 
1  tbe  district  court  of  Seward  county,  to  settle, 
j  allow,  and  sign  a  bill  of  exceptions  in  an 
I  action  pending  In   said  court.    A  summary 
I  statement  of  the  allegations  of  tbe  petition 
I  ts  that  on  the  16tb  day  of  February,  1903. 
an  action  was  pending  in  tbe  district  court 
of   Seward    county,    wherein   Gustav    Prlt- 
scbau was  plaintiff,  and  Rice  Bros.  &  Nixon 
et  al.  were  defpndants,  wherein  the  W.  J. 
Perry  Live  Stock  &  Commission   Company 
and  W.  E.  Langworthy,  two  of  the  defend- 
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auts,  recoTered  a  final  judgment  against  the 
plaintiff,  dismissing  his  action;  tliat  tlie  pre- 
siding judge,  the  Honorable  ^  B.  Somberg- 
er,  granted  40  days  from  the  rising  of  the 
court  to  prepare  and  present  a  bill  of  ex- 
ceptions; that  afterwards,  upon  a  showiBg 
of  diligence,  said  judge  made  an  order  ex- 
tending the  time  in  which  to  prepare  and 
serve  the  bill  of  exceptions  to  80  days  from 
the  rising  of  the  court;  that  the  term  of 
court  at  which  the  action  was  tried  adjourn- 
ed sine  die  on  the  16th  day  of  May,  1903; 
that  the  proposed  bill  of  exceptions  was  on 
the  6th  day  of  July  served  upon  the  attor- 
ney of  record  for  aatd  defendants,  who  re- 
tained the  same  untU  after  the  ISth  day  of 
August,  1903,  and  on  the  27th  day  of  August, 
1903,  it  was  found  upon  the  desk  in  the  of- 
fice of  C.  G.  Holland,  one  of  the  attorneys 
for  plaintiff,  Pritschau,  without  any  amend- 
ments being  suggested  or  proposed;  that 
said  proposed  bill  was  presented  to  the  re- 
spondent, S.  H.  Somberger,  for  settlement 
and  allowance  within  the  time  required  by 
law;  that  said  judge  tooic  away  the  said 
proposed  bill,  and  never  returned  the  same, 
but  that  afterwards,  in  December,  1903,  It 
was  found  In  the  office  of  J.  J.  Thomas,  the 
attorney  for  said  defendant,  and  was  again 
presented  by  plaintiff's  attorney  to  the  said 
respondent,  Sornberger,  for  settlement  and 
allowance  on  December  15th;  and  that  after- 
wards, on  the  24th  day  of  December,  re- 
spondent declined  and  refused  io  settle  or  al- 
low said  bill.  The  petition  prays  for  a  per- 
emptory writ  of  mandamus  to  compel  the 
respondent  to  settle  and  allow  the  bill  of  ex- 
ceptions. The  answer  of  the  respondent,  aft- 
er admitting  the  facts  In  relation  to  the  ren- 
dition of  the  judgment,  the  allowance  of  the 
40  days  to  prepare  and  present  the  bill, 
and  the  making  of  the  order  extending  the 
time  for  an  additional  40  days,  alleges  that 
the  bill  of  exceptions  was  presented  to  him 
la  November,  1903;  that  it  appeared  that  It 
had  been  tendered  to  adverse  counsel  on  July 
.  13,  1903,  and  service  refused  because  It  had 
not  been  served  within  the  original  40  days 
allowed  by  the  respondent;  that,  when  the 
bin  was  presented  to  him  for  allowance  by 
the  relator's  attorney,  he  observed  that  ob- 
jection had  been  made  to  Its  allowance, 
and  that  he  refused  to  consider  the  allowance 
of  same  without  notice  to  the  opposing  coun- 
sel; that  the  matter  of  allowing  and  settling 
the  bill  of  exceptions  came  on  finally  to 
l>e  heard  on  the  24th  day  of  December,  1903v 
which  was  a  day  of  the  regular  November, 
1903,  term  of  the  district  court  of  Seward  coun- 
ty, on  the  motion  of  the  defendants  to  revoke^ 
cancel,  and  annul  the  order  granting  plain- 
tiff an  additional  40  days  within  which  to 
prepare  and  serve  said  bill,  and  upon  other 
objections  to  its  allowance,  at  which  hearing 
all  of  the  parties  in  interest  were  repre- 
sented by  counsel;  that,  upon  a  full  hearing 
of  the  facts,  the  respondent  concluded  that 
there  was  an  entire  lack  of  diligence  on  the 


part  of  the  relator,  and  a  dear  case  of  gross 
negligence,  and  respondent  therefore  with- 
drew, canceled,  revoked,  and  annulled  the 
former  order  granting  an  additional  40  days 
within  which  to  prepare  and  serve  the  bill 
of  exceptions;  that  no  proceedings  to  reverse 
said  order  have  been  Instituted. 

No  evidence  was  presented  in  this  court, 
other  than  the  original  proposed  bill  of  ex- 
ceptions, with  the  Indorsements  and  memoran- 
da written  thereupon,  but  it  sufficiently  ap- 
peared from  the  statements  and  admission 
made  upon  the  hearing  that  the  facts  were 
substantially  as  alleged  In  the  pleadings. 

It  appears  that  the  motion  to  set  aside  the 
order  granting  additional  time  was  made 
upon  the  grounds  that  the  defendant  had  no 
notice  of  the  application  for  additional  time, 
that  no  showing  of  diligence  had  l>een  made, 
that  the  reporter  had  completed  the  bill  of 
exceptions  and  offered  to  deliver  It  to  the 
plaintiff  long  prior  to  the  expiration  of  the 
first  40  days  allowed,  that  the  obtaining  of 
the  order  of  extension  was  a  fraud  upon  the 
court,  and  that  it  was  solely  owing  to  the 
plaintiff's  neglect  that  the  bill  was  not  serv- 
ed within  the  first  40  days.  At  the  hearing 
upon  the  motion  to  vacate  the  order,  both 
parties  appeared  and  were  represented  by 
counsel,  and  evidence  was  taken  by  the 
court,  upon  consideration  of  which  an  order 
revoldng  the  order  of  July  3d  was  entered. 
It  appears,  then,  that  the  district  judge  found 
at  the  hearing  that  when  he  made  the  order 
extending  the  time  he  bad  been  imposed 
upon,  and  that  upon  ascertaining  that  fact 
he  set  aside  the  order  made,  and  refused  to 
settle  the  bill  of  exceptions.  This  he  had 
a  perfect  right  to  do.  It  would  be  strangle. 
Indeed,  if  a  judge  who  found  he  had  been 
I  deceived  in  making  an  ex  parte  order  ex- 
tending the  time  to  present  a  bill  of  ex- 
ceptions could  not  deprive  the  offending 
party  of  any  benefit  from  an  order  thus  ob- 
tained, by  refusing  to  give  him  the  benefit 
of  his  wrongdoing  upon  an  application  to 
settie  and  allow  the  bUI.  Courts  and  judges 
are  not  thus  Impotent 

The  matters  set  forth  In  the  answer  and 
the  facts  admitted  constitute  a  good  defense, 
and  the  respondent  was  justified  in  bis  re- 
fusal to  settie  the  bill  of  exceptions. 

The  writ  should  be  refused  and  proceeding 
dismissed  at  relator's  costs. 

PBR  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  writ  is  refused  and 
the  proceeding  dismissed  at  relator's  costs. 


In  re  EHRUO. 
(Supreme  Court  of  Nebraska.     Not.  2,  190C) 

AFPKAI/— BKVIBW— IfOTIOn    FOB     KKW    TBIAI. — 

UQXJOB  LICBNSB— ISSUANCE. 

1.  A  motion  for  a  new  trial  is  not  neceosary 

in  order  to  obtain  a  review  of  the  judgment  of 

the  district  court  entered  on  the  hearing  of  tut 
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api>eal  taken  from  an  order  of  a  licensing  board 
granting  or  refusing  a  license  to  eell  intoxicat- 
ing liquors.  Boinett  et  aL  t.  Otto  et  al.  (Neb.) 
94  N.  W.  807. 

2.  Under  the  provialona  of  section  7150,  Col>- 
bey's  Ann.  St  1903,  the  licensing  board,  npon 
the  hearing  of  an  application  to  grant  a  liquor 
license,  must  pass  upon  the  character  and  stand- 
ing  of  the  applicant  and  hia  citizenship,  and 
the  board  is  \7ithout  authority  to  delegate  these 
functions  to  another  person  or  corporation  by 
issuing  ths  license  in  the  name  of  one  shown 
to  be  not  the  real  party  in  interest,  upon  the 
understanding  that  such  person  or  corpoi-ation 
will  select  a  person  to  conduct  the  business 
under  the  license.  In  re  Tiemey  (Neb.)  89  N. 
W.  61& 

3.  The  board  of  fire  and  police  commissioners 
of  a  city  of  the  metropolitan  das?  is  without 
authority  to  grant  a  license  to  sell  intoxicating 
liquors  where  the  undisputed  evidence  discloses 
that  the  applicant  has  no  interest  in  the  license 
applied  for,  and  that  the  same  is  for  the  ex- 
clusive use  and  beneflt  of  a  third  party,  who 
is  to  be  the  unqualified  owner  and  proprietor 
of  the  business  of  dealing  in  and  selling  in- 
toxicating liquors  for  the  sale  of  which  Uie 
license  is  granted. 

4.  k  license  to  deal  In  Intoxicating  liquors  Is 
In  the  nature  of  a  personal  trust,  and  the  ap- 
plicant for  such  privilege  must  be  a  person 
able,  willing,  and  competent  to  carry  out  such 
trnst,  and  not  delegate  it  entirely  to  others. 

(Syllabus  by  the  Court) 

Error  to  District  Court,  Douglas  County; 
Estelle,  Judge. 

In  the  matter  of  the  application  of  Fred  H. 
Krng  foe  a  liquor  license.  From  an  order 
granting  same,  remonstrator  brings  error. 
Reversed. 

Cooper  ft  Dnnn,  for  plaintiff  in  error. 
Chas.  Ogden  and  Hamilton  ft  Maxwell,  for 
defendant  in  error. 


HOLCX)MB,  C.  J.  This  Is  a  proceeding  In 
error,  prosecuted  by  the  remonstrant,  to 
bave  the  record  reviewed,  and  secure  the  re- 
versal of  an  order  of  the  district  conrt  dis- 
missing his  appeal  taken  to  that  court  from 
an  order  of  the  board  of  fire  and  police  com- 
missioners of  the  city  of  Omaha  granting  a 
license  to  sell  intoxicating  liquors  on  the  ap- 
plication of  the  person  named  therein  as  li- 
censee. 

1.  It  to  urged  by  the  defendant  in  error 
that  no  motion  for  a  new  trial,  as  by  law 
reqalred,  was  filed  in  this  case,  and  there- 
fore no  questions  sre  properly  presented  for 
review.  -  It  held  In  Bennett  et  al.  v.  Otto  et 
al.  (Neb.)  94  N.  W.  807,  that  a  motion  for  a 
new  trial  la  not  necessary  In  order  to  obtain 
a  review  of  the  judgment  of  the  district  court 
entered  on  the  hearing  of  an  appeal  taken 
from  an  order  of  a  license  board  granting  or 
refusing  a  license  to  sell  Intoxicating  llq- 
oora. 

2.  The  undisputed  evidence  In  this  case  dis- 
closes that  the  applicant  to  whom  the  license 
was  granted  by  the  licensing  board  was  not 
the  real  party  in  int^est.  It  is,  by  the  evi- 
dence submitted  in  support  of  the  objections 
filed  to  the  granting  of  the  license  applied 
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for,  rendered  manifest  that  the  business  of 
dealing  in  intoxicating  liquors  for  which  the 
license  was  granted  was  to  be  conducted  un- 
der the  unqualified  control,  ownership,  and 
proprietorship  of  a  third  party  for  whose  sole 
and  exclusive  use  and  benefit  the  license  was 
being  obtained.  The  only  possible  qualifica- 
tion of  absolute  ownership  of  the  business 
of  owning  and  dealing  in  Intoxicating  liquors 
for  the  sale  of  which  the  license  was  grant- 
ed is  some  evidence  to  the  eftect  that  the 
owner  of  the  saloon  would  be  required  to 
conduct  an  orderly  place  of  business.  In 
principle  the  case  at  bar  comes  altogether 
within  the  rule  announced  In  Re  Tlerney 
(Neb.)  99  N.  W.  618.  It  Is  there  held  that: 
"Under  the  provisions  of  section  7150,  Cob- 
bey's  Ann.  St  1903,  the  licensing  board,  up- 
on the  hearing  of  an  application  to  grant  a 
liquor  license,  must  pass  upon  the  character 
and  standing  of  the  applicant  and  his  citizen- 
ship,  and  the  board  is  without  authority  to 
delegate  these  functions  to  another  person 
or  corporation  by  issuing  the  license  in  the 
name  of  one  shown  to  be  not  the  real  party 
in  Interest,  upon  the  understanding  that  such 
person  or  corporation  will  select  a  person  to 
conduct  the  business  imder  the  license."  The 
evidence  in  the  case  at  bar  1b  positive  and 
unequivocal  to  the  effect  that  there  existed 
no  relationship  whatever  of  principal  and 
agent- between  the  licensee  and  the  owner 
and  proprietor  of  the  business  for  whose 
benefit  the  license  was  being  obtained.  The 
license  fee  was  not  paid  by  the  appUcan 
but  by  the  owner  of  the  business,  who  thus 
sought  to  obtain  authority  to  engage  for  him- 
self and  in  his  own  behalf  in  the  sale  of  in- 
toxicating liquors.  In  speaking  of  the  provi- 
sions of  the  law  regulating  the  sale  of  in- 
toxicating liquors,  this  court  has  beretof  or  < 
said:  "An  examination  of  the  above  provi- 
sions of  law  can  scarcely  fail  to  satisfy  any 
one  that  the  people  of  this  state  have  re- 
served to  themselves,  acting  through  the  sev- 
eral local  boards,  county  and  city,  the  right 
to  discriminate  between  the  different  appli- 
cants for  liquor  licenses — to  license  such  ai>- 
pllcants  as,  upon  the  principles  laid  down, 
should  be  deemed  worthy,  and  refuse  those 
who,  upon  the  application  of  the  same  prin- 
ciples, should  be  held  to  be  unworthy;  that 
a  licensee,  under  the  above  provisions,  m  ■ 
cepts  from  the  authorities  a  personal  trust, 
and  assumes  personal  duties  and  responsibil- 
ities quite  repugnant  to  the  idea  of  his  sell- 
ing his  license,  along  with  his  stock  on  hand, 
furniture,  and  fixtures.  Under  statutes  much 
less  discriminating  than  ours  It  has  been 
held  by  the  courts  of  Kentucky,  Indiana,  Del- 
aware, Alabama,  Louisiana,  Pennsylvania, 
New  York,  and  other  states,  that  a  liquor 
license  is  a  personal  trust  or  permit,  and  is 
incapable  of  assignment  In  some  cases  it 
has  been  held  that  the  privilege  of  selling 
intoxicating  liquors  was  of  so  personal  a 
nature  that  it  could  not  be  exercised  through 
an  agent"    State  v.  Lydlck,  11  Neb.  3GG,  0 
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V.  W.  600.  In  Watklna  v.  Grleser  (Okl.)  68 
Pac.  832,  it  is  held:  "A  license  to  deal  In  in- 
toxicating liquors  Is  in  the  nature  of  a  per- 
sonal trust,  and  the  applicant  for  such  privi- 
lege must  be  a  person  able,  willing,  and  com- 
petent to  carry  out  such  trust,  and  not  dele- 
gate it  entirely  to  others  whose  character 
may  not  be  such  as  the  law  requires  of  the 
licensee."  See,  also,  Hall  y.  Hart,  52  Neb. 
4,  71  N.  W.  1009;  Semple  v.  Flynn  (N.  J.)  10 
Atl.  177. 

Upon  the  authority  of  the  cases  cited,  the 
Judgments  and  orders  of  the  district  court 
and  of  the  board  of  fire  and  police  commis- 
sioners must  be  reversed,  and  the  license 
granted  canceled,  which  is  accordingly  done. 


GOKEN  et  al.  v.  DAIiLUGGB. 
(Supreme  Court  of  Nebraska.    Nor.  2,  1004.) 

AFPBALr—BXVIBW— OBJECTIONS  ROT  BAJ8ED  BI- 
LOW. 

1.  A  party  will  not  be  heard  to  complain  In 
this  court  of  the  admission  of  testimony  in  the 
trial  conrt  to  which  he  made  no  objection  or 
exception. 

(Syllabus  by  the  <3ourt) 

On  motion  for  rehearing.    Modified. 

For  former  opinion,  see  99  N.  W.  818. 

L.  S.  Hastings  and  Matt  Miller,  for  plain- 
tiffs in  error.  Arthur  J.  Evans,  C.  M.  Skiles, 
and  C.  H.  Ahlrich,  for  defendant  In  txtor. 

AMES,  C.  This  is  a  motion  for  leave  to 
argue  orally  a  motion  for  a  rehearing  from 
a  decision  in  this  case  reported  in  99  N.  W. 
818.  The  error  complained  of  Is  so  manifest 
that  oral  argument  could  neither  obscure  it 
nor  render  It  more  plain,  and  would,  there- 
fore, be  useless.  The  sole  ground  of  the  re- 
versal as  to  the  wife,  Antje  Goken,  la  the 
incompetency  of  the  testimony  of  the  physi- 
cians Lester  and  Rich,  but  we  failed  to  ob- 
serve at  the  time  of  preparing  the  opinion 
that  this  testimony  was  not  objected  or  ex- 
cepted to.  If  that  fact  was  called  to  our 
notice  on  the  argument,  it  failed  to  arrest  our 
attention;  and  we  also  overlooked  a  brief 
mention  of  it  in  the  brief  accompanying  the 
motion  for  a  rehearing.  The  rule  that  a  par- 
ty cannot  complain  in  this  court  of  the  admis- 
sion of  testimony  to  which  he  has  not  ob- 
jected and  excepted  is  too  well  settled  to  re- 
'lulre  the  citation  of  authorities  in  its  sup- 
l>ort. 

It  Is  recommended  that  the  former  deci- 
sion of  this  court,  In  so  far  as  it  reverses  the 
Judgment  of  the  district  court  against  the 
wife,  the  plaintiff  in  error  AntJe  Goken,  be 
vacated  and  set  aside,  and  that  as  to  her  the 
judgment  of  the  last-named  court  be  af- 
firmed. 

LETTON  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  it  is  ordered  that  the 


former  decision  of  this  conrt  In  so  far  as  it 
reverses  the  Judgment  of  the  district  court 
against  the  wife,  the  plaintiff  in  error  Antje 
Goken,  be  vacated  and  set  aside,  and  that  as 
to  her  the  Judgment  of  tb«  last-named  conrt 
be  affirmed. 


McOINLBT  T.  WIRTHBLH. 

(Snpreme  Conrt  of  Nebraska.    Nov.  2,  1904.) 

BXFLKVIN—PUBADINO— POSSESSION. 

1.  When  a  defendant  in  replevin  qnalifies  a 
feneral  denial  in  his  answer  by  pleading  spe- 
cially that  the  title  to  the  property  in  dispute 
is  In  him,  he  waives  the  technical  defense  that 
he  was  not  in  possession  of  it  at  the  beginning 
of  the  action. 

(SyliaboB  by  the  Court) 

Commissioners'  Opinion.  Brror  to  District 
(Jourt,  Otoe  County;  Jessen,  Judge. 

Action  by  Anna  M.  Wlrthele  against  Wil- 
liam McGlnley.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

W.  F.  Moran,  for  plaintiff  in  error.  W.  W. 
Wilson,  for  defendant  in  error. 

AMBS,  C.  The  plaintiff  in  error,  McGlnley, 
claims  to  have  purchased  some  chattel  prop- 
erty of  August  Wirthele  on  the  24th  day  of 
February,  1901,  and  to  have  sold  It  on  the 
same  day,  and  delivered  it  to  bis  Tendee. 
On  the  12th  day  of  March  following,  this 
action  in  replevin  for  a  recovery  of  the  prop- 
erty was  begun  against  him  by  the  de- 
fendant in  error,  the  wife  of  the  vendor,  her 
husband  in  the  meantime  having  absconded. 
The  return  of  the  officer  recited  that  the 
property  in  dispute  could  not  be  taken  under 
the  writ,  and  the  action  proceeded  as  one  for 
damages.  Issues  were  made  up  and  tried  to 
the  court  without  a  Jury,  the  result  being  (t 
Judgment  for  the  plaintiff. 

The  defendant  below  prosecutes  error,  con- 
tending, first,  that  the  Judgpient  ought  to  be 
reversed  because  the  gist  of  the  action  of 
replevin  is  the  unlawful  detention  of  the 
property,  and  that  at  the  time  this  suit  was 
begun,  and  for  two  weeks  previously,  the 
chattels  In  dispute  were  not,  and  had  not 
been,  actually  or  constructively  in  his  pos- 
session. This  defense  is,  however,  in  a  meas- 
ure technical,  and  one  which  a  defendant 
may  waive,  if  he  chooses  so  to  do;  and  we 
think  that  in  this  case  he  did  so.  Instead  of 
relying  upon  a  general  denial,  as  he  might 
have  done  If  he  had  seen  fit,  he  expressly 
qualified  that  defense  by  pleading  specially 
that  he  had  purchased  the  property,  for  val- 
ue, and  In  good  faith,  of  the  husband,  and 
that  the  plaintiff,  by  her  conduct  in  permit- 
ting the  latter  to  take  and'retain  possession 
of  the  same  and  represent  himself  to  be  the 
owner  and  entitled  to  dispose  of  it,  was  es- 
topped to  allege  title  in  herself.  By  this  an- 
swer the  plaintiff  in  error  tendered  a  distinct 
issue  of  title,  and  so  made  the  question   of 
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possession  Immaterial.  It  does  not  lie  In 
bis  mouth  to  say  that  the  court  has  tried,  at 
bis  Instance,  a  question  of  which,  because  of 
circumstances  within  his  knowledge  and  ex- 
Istlng  at  the  time  of  the  beginning  of  the  suit. 
It  had  not  Jurisdiction.  The  case  falls  pre- 
cisely within  the  role  announced  by  this 
court  In  Flynn  v.  Jordan,  17  Neb.  519,  23  N. 
W.  519,  which  was  also  an  action  Id  replevin, 
in  which  the  Issues  were.  In  this  respect, 
exactly  similar  to  those  In  the  case  at  bar. 

A  second  contention  of  the  plaintiff  In  error 
Is  that  the  evidence  la  Insufficient  to  estab- 
lish ownership  In  the  wife,  who  was  plain- 
tiff below.  But  this  Is  an  action  at  law, 
in  which  the  findings  of  fact  have  the  same 
rank  and  Importance  as  the  verdict  of  a  Jury, 
and  an  examination  of  the  record  falls  to 
convince  us  that  the  conclusions  of  the  trial 
judge  were,  In  the  language  of  the  decisions, 
"clearly"  or  "manifestly"  wrong.  And,  be- 
sides, although  we  do  not  wish  to  be  under- 
stood as  holding  that  a  plea  of  estoppel  Is 
In  all  cases  so  clearly  Inconsistent  with  a  de- 
nial of  title  as  to  preclude  the  latter  defense, 
yet  In  tills  case  the  pleading  gave  the  alleged 
estoppel  such  exclusive  prominence  as  to 
amount  very  nearly,  if  not  quite,  to  an  ad- 
mission of  actual  ownership  In  the  plaintiff, 
whldx  could  be  defeated  only  by  the  matter 
in  pais.  It  cannot  be,  and  we  do  not  un- 
derstand it  is  attempted  to  be,  seriously  con- 
tended that  the  defense  of  estoppel  was  made 
out.  Whatever  may  have  been  the  conduct 
of  tbe  plaintiff  with  respect  to  the  property, 
it  is  not  shown,  nor  attempted  so  to  t>e,  tliat 
it  came  to  the  knowledge  of  the  defendant  or 
influenced  him  in  any  way  at  or  before  the 
time  be  made  his  alleged  purchase. 

For  these  reasons  we  recommend  that  tbe 
Judgment  of  the  district  court  be  affirmed. 

LBTTON  and  OLDHAM,  OC,  concur. 

PBR  OITRIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  It  Is  <vdered  that  tbe 
Judgment  of  the  district  court  be  affirmed. 


FRBMONT  TBLBPHONB  CO.  v.  KEELBR. 
(Sapreme  Court  of  Nebraska.    Nov.  2,  1904.) 

IHJTTBT  10  EMPI^Tft— KVIDENCE. 

1.  Evidence  examined,  and  held  not  sufficient 
to  snstain  the  Judgment  of  tbe  district  court. 
(Syllabiis  by  the  Court.) 

Commissioners'  Opinion.  Error  to  District 
Court,  Dodge  County;    Hollenbeck,  Judge. 

Action  by  Charles  Keeler  against  the  Fre- 
mont Telephone  Company.  Judgment  for 
plaintiff  and  defendant  brings  error.  Bevers- 
ed. 

Conrtrlght  &  Sidner,  for  plaintiff  in  error. 
V.  W.  Button,  for  defendant  iu  error. 

OLDHAM,  O.  This  was  a  suit  for  person- 
al injuries,  instituted  by  plaintiff  In  the  court 
brlow  against  bis  employer,   the  Fremont 


Telephone  Company.  There  was  a  trial  to 
a  Jury  In  the  court  below,  and  verdict  for 
plaintiff  for  |150.  Judgment  on  the  verdict, 
and  defendant  brings  error  to  this  court. 

To  dispose  of  the  cause  It  will  only  be  nec- 
essary to  examine  one  of  tbe  alleged  errors 
called  to  our  attention  in  defendant's  brief, 
and  that  is  tliat  the  evidence  Is  not  sufficient 
to  sustain  the  Judgment  The  facts  underly- 
ing the  controversy,  as  testified  to  by  the 
plaintiff  In  the  court  below,  are  substantially 
as  follows:  Plaintlfr  at  the  time  of  his  In- 
Jury  was  a  second  lineman  In  the  employ  of 
the  defendant  telephone  company.  He  had 
been  engaged  In  stringing  telephone  wires  on 
the  poles  of  the  company  in  the  dty  of  Fte- 
mont  for  about  two  weeks  before  tbe  acci- 
dent complained  of.  He  was  28  years  of  age, 
and  had  done  some  work  for  the  Bell  Tele- 
phone Company  before  his  employment  by 
tbe  defendant.  On  the  day  preceding  the 
Injury  defendant's  foreman  told  plaintiff  to 
prepare  to  string  a  telephone  line  along  tbe 
side  of  a  brick  building  In  Fremont  To  do 
this,  plaintiff  had  to  procure  a  ladder  and 
drive  wooden  plugs  between  the  bricks  on  the 
side  of  the  building  to  support  the  attach- 
ments necessary  to  hold  the  wires.  The  fore- 
man seems  to  have  given  no  Instruction  ex- 
cept as  to  the  height  at  which  the  wires  were 
to  be  strung  and  to  ask  plaintiff  if  he  could 
get  a  ladder  to  do  the  work.  On  the  day  of 
the  injury  plaintiff  borrowed  a  ladder  from  a 
paint  shop,  and  placed  It  against  the  side  of 
the  building  for  the  purpose  of  driving  In  the 
plugs.  He  ascended  the  ladder  for  about 
15  feet,  and  says  that  after  he  got  to  the 
top  of  the  ladder  the  foreman  tossed  him  a 
plug,  which  he  was  to  drive  between  the 
bricks.  He  placed  ofie  foot  on  the  sill  of  a 
second-story  window  in  the  building  and 
the  other  on  tbe  top  of  the  ladder,  and  under- 
took to  drive  the  plug  between  the  bricks 
with  a  band  az  when  he  lost  his  balance  and 
fell  to  the  ground,  sustaining  the  Injury  of 
which  he  complains.  The  negligence  alleged 
against  tbe  defendant  in  plaintiff's  petition 
was,  in  substance,  that  he  was  without  ex- 
perience in  stringing  telephone  wires  on  brick 
buildings,  and  that  be  should  have  been 
warned  of  the  extra  hazard  of  such  an  un- 
dertaking by  defendant's  foreman.  We  must 
confess,  after  a  careful  examination  of  plain- 
tiffs testimony,  that  we  are  wholly  unable  to 
see  any  hidden  or  lurking  danger  in  the  (Oc- 
cupation In  which  he  was  engaged  that  re- 
quired special  instruction  to  apprise  him  of 
such  fact  from  either  his  employer,  or  the 
foreman,  who  stood  in  the  place  of  the  em- 
ployer. He  was  not  working  with  either  de- 
fective or  dangerous  implements.  He  bor- 
rowed the  ladder  himself  on  which  he  asci-nd-  _ 
ed  to  his  place  of  duty.  There  was  no  hid- ' 
den  defect  either  in  the  ladder  on  which  he 
stood,  or  In  the  band  ax  with  which  he  drove 
the  plugs,  or  in  the  plug  furnished  him,  tliut 
in  any  manner  contributed  to  the  Injury.  It 
is  not  claimed  that  he  was  either  blind,  or 
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insane,  or  of  such  very  tender  years  as  to  te 
Incapable  of  understanding  the  danger  which 
must  have  been  obvious  to  one  having  eyes 
to  see  when  he  undertook  to  drive  the  plug. 
We  therefore  conclude  that  there  Is  no  evi- 
dence In  the  record  tending  to  show  any 
breach  of  any  duty  owed  by  the  master  to 
the  employ^,  and,  although  we  doubt  not  that 
plaintiff  received  a  painful  injury  from  the 
accident,  his  misfortune  is  not,  by  any  evi- 
dence in  the  record,  connected  with  any  neg- 
ligent act  on  the  part  of  his  master. 

We  therefore  recommend  that  the  judg- 
ment of  the  district  court  be  reversed,  and 
that  the  cause  be  remanded  for  further  pro- 
ceedings according  to  law. 

AMES  and  LBTTON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgment  of  the 
district  court  is  reversed,  and  the  cause  Is  re- 
manded for  further  proceedinga  according  to 
law. 


CLINB  Y,  DBXTBR. 
(Supreme  Court  of  Nebraska.    Nov.  2,  1904.) 

WITNESS— COilPBTBNCT  —  TBAN8ACTI0NS     WITH 
DECEDENT. 

1.  Where  an  administrator  introduced  in  evi- 
dence a  letter  from  the  adverse  party  giving  a 
narrative  oJ!  the  transaction  with  the  deceased 

Sarty  upon  which  the  action  is  based,  the  evi- 
ence  of  the  adverse  party  as  to  the  transaction 
recited  in  the  letter  upon  his  own  behalf  is  not 
incompetent  under  the  provisions  of  section  329 
of  the  Code  of  Civil  Procedure,  and  it  ia  error 
to  exclude  the  same. 
(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Error  to  District 
Conrt,  Merrick  County;  Orlmison,  Judge. 

Action  by  T.  H.  Dexter,  administrator  of 
Samuel  Cline,  against  the  Merrldc  County 
Bank.  Charles  A.  CUne  Intervened.  Judg- 
ment for  plaintiff,  and  Intervener  brings  er- 
ror.   Reversed. 

W.  T.  Thompson,  for  plaintiff  in  error. 
John  C.  Martin,  for  defendant  in  error. 

LBTTON,  C.  This  action  was  brought  by 
the  administrator  of  the  estate  of  Samuel 
CUne,  deceased,  to  recover  from  the  Merrick 
County  Bank  the  balance  of  a  deposit  due 
flrom  said  bank  to  Samuel  Oline  at  the  time 
of  his  death.  The  Merrick  County  Bank  an- 
swered, disclaiming  any  Interest  in  the  mon- 
ey on  deposit  except  as  a  depository,  brought 
into  court  the  amount  of  the  deposit,  and  al- 
leged that  the  same  Is  claimed  both  by  the 
estate  of  Samuel  CUne,  deceased,  and  by  Pur- 
Ington  &  Cline,  a  copartnership.  Puring- 
ton  &  Cline  Intervened,  averring  that  they 
were  a  partnership  engaged  In  the  live  stock 
commission  business  at  South  Omaha,  Neb.; 
that  from  the  26th  day  of  February,  1902, 
until  his  death  Samuel  CUne  was  their  agent 
for  the  purpose  of  purchasing  and  shipping 


stock  for  them  at  Clarks,  Merrick  county. 
Neb.;  that  for  the  convenience  of  their  cus- 
tomers tbey  placed  certain  money  with  the 
Merrick  County  Bank  from  time  to  time  dur- 
ing said  agency,  subject  to  the  order  of 
Samuel  Cline,  for  the  purpose  of  purchasing 
and  shipping  stock  for  them,  and  for  no  other 
purpose;  that  on  the  4th  day  of  May,  1902, 
when  Samuel  CUne  died,  there  was  on  de- 
posit in  said  county  $2tj2.68  of  their  funds, 
and  they  pray  judgment  for  that  sum,  and 
that  the  money  tendered  be  paid  to  them.  A 
general  denial  was  filed  to  these  allegations. 
Afterwards  Charles  A.  CUne  was  substituted 
as  defendant  for  Purlngton  &  CUne.  Trial 
was  had  ^  the  court  without  the  Interven- 
tion of  a  jury,  and  the  court  found  that  the 
funds  are  the  personal  property  of  the  es- 
tate of  Samuel  CUne,  deceased,  and  ad- 
judged the  payment  of  the  same  to  the  ad- 
ministrator. From  this  judgment  Cliaries 
A.  Ollne  prosecutes  error  to  this  coturt 

A  number  of  assignments  of  error  have 
been  made,  bnt  since  a  new  trial  will  be  re- 
quired it  Is  nnnecessary  to  consider  more 
than  one  or  two  of  them.  It  is  conceded  by 
plaintiff  in  error  that,  since  the  deposit 
register  of  the  bank  and  the  passbook  of  Sam- 
uel CUne  both  show  this  account  to  bave 
been  carried  In  the  name  of  Samuel  Cline, 
this  is  suflBcient,  In  the  absence  of  other 
proof,  to  establish  prima  facie  a  liability  of 
the  bank  to  Samuel  CUne,  which  passed  to 
the  estate  as  an  asset.  But  he  contends  that 
such  prima  facie  case  is  founded  solely  upon 
a  legal  presumption,  which  can  be  overcome 
by  sufficient  competent  proof  as  to  the  true 
character  of  the  deposit  With  this  view 
of  the  law  of  the  case  we  are  agreed,  and, 
when  sufficient  competent  proof  has  been  of- 
fered by  him  to  overcome  the  presumption 
and  show  that  the  money  was  the  money  of 
Purlngton  &  Cline  to  the  satisfaction  of  a 
court  or  jury,  he  has  made  his  case. 

It  is  assigned  as  error  that  the  conrt 
erred  in  not  permitting  the  plaintiff  In  error 
to  show  that  the  plaintiff  In  the  court  below 
was  not  the  real  party  In  Interest  The  offer 
was  to  show  that  the  widow,  as  one  of  the 
heirs  at  law,  together  with  the  administrator 
and  the  guardian  of  the  minor  heirs,  had 
made  an  arrangement  with  the  bank  to  carry 
on  this  litigation  In  the  name  of  the  ad- 
ministrator, and  that  if  recovery  was  had 
by  the  administrator,  the  proceeds  would 
be  set  aside  to  the  widow  as  her  allowance, 
and  then  by  her  given  to  said  bank  to  ap- 
ply upon  a  debt  of  her  husband.  It  will  be 
observed  that  the  agreement  offered  to  be 
shown  required  the  participation  of  an  ad- 
ministrator and  a  guardian,  both  of  which 
officers  were  Incompetent  to  enter  Into  any 
such  agreement;  that  It  further  required  an 
order  to  be  made  by  a  county  court  setting 
aside  the  money  to  the  widow  as  her  allow- 
ance before  It  could  be  carried  Into  effect 
All  this  was  to  be  done  In  tbe  future.  The 
evidence  offered  was  of  an  illegal  agreement. 
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was  not  competent;  and  would  not  bare 
prored  that  the  plaintiff  was  not  the  real 
party  In  Interest. 

The  next  error  assigned  la  that  the  court 
erred  In  not  allowing  the  plaintiff  In  error 
to  testify  as  to  the  verbal  contract  with 
Samuel  Cllne  nnder  which  be  received  the 
mouey.  Evidence  along  this  line  was  ex- 
cluded by  the  court  under  the  provisions  of 
section  320  of  the  Code  of  Civil  Procedure. 
Plaintiff  In  error  contends,  however,  that  be- 
cause the  administrator  introduced  In  evi- 
dence a  letter  from  C.  A.  Cllne  to  the  widow 
ot  Samuel  Cllne,  reciting  the  original  trans- 
action between  Samuel  Cllne  and  Purlngton 
&  Qlne,  he  was  entitled  to  give  his  version 
of  the  transaction  recited  in  the  letter  upon 
the  theory  that,  the  administrator  having  of- 
fered evidence  in  regard  to  the  original  trans- 
action, the  plaintiff  in  error  was  also  entitled 
to  testify  in  regard  to  the  transaction.  The 
statutory  rule  is  that,  where  the  representa- 
tive of  a  deceased  party  introduces  a  wit- 
ness who  shall  have  testified  in  regard  to  the 
transaction  with  the  deceased,  the  adverse 
party  may  also  be  examined  upon  the  same 
point  In  Nlccolls  ▼.  Esterly,  16  Kan.  32,  It 
was  held  that,  while  a  party  may  not  testify 
In  his  own  behalf  to  a  transaction  bad  person- 
ally by  him  with  the  deceased  partner,  yet, 
if  he  is  called  by  such  adverse  party  to  tes- 
tify as  to  a  part  of  any  such  transaction,  be 
may.  In  his  own  behalf,  testify  as  to  the 
whole  of  such  transaction.  The  burden  of 
proof  under  the  pleadings  in  that  case  was 
upon  the  defendant  He  called  as  his  wit- 
ness the  plaintiff,  Esterly,  who  testified  with 
regard  to  the  transaction  with  the  deceased 
person.  The  plaintiff  afterwards  testified  in 
his  own  behalf  In  reference  to  the  same 
transactions  as  to  which  he  had  testified  at 
the  Instance  of  the  defendant  The  court 
says:  "While,  if  the  defendant  had  so  cho- 
sen, none  of  this  testimony  could  have  been 
admitted,  yet  having  Interrogated  the  plain- 
tiff concerning  these  matters,  and  having 
obtained  some  of  the  facts  concerning  them, 
be  could  not  thereafter  object  to  the  plain- 
tiff's giving  all  the  facts.  By  introducing 
part  be  opens  the  door  to  all.  Just  as  a 
party  may  not  introduce  his  own  statements 
in  bis  own  behalf,  yet  if  his  adversary 
draws  out  part  of  a  conversation,  he  may  in- 
troduce tbe  balance.  The  principle  is  gen- 
eral that  where  a  particular  witness  or  a 
certain  kind  of  testimony  may  be  excluded, 
if  the  party  who  has  the  right  to  insist  upon 
tbe  exclusion  waives  that  right  and  himself 
calls  the  witness,  or  introduces  the  testi- 
mony, he  cannot  after  he  has  obtained  what 
he  desires,  insist  upon  the  exclusion,  so  far 
at  least  as  to  prevent  a  full  development  of 
tbe  matters  which  he  has  partially  present- 
ed." This  case  is  cited  and  followed  In  Rob- 
erts V.  Briscoe,  44  Ohio  St  602,  10  N.  E.  61, 
the  Ohio  court  saying:  "Tbe  adverse  and 
surviving  party,  when  compelled  to  testify 
by  the  executor  or  administrator,  cannot  rea- 


sonably complain;  for,  though  a  party,  be 
can  then  be  examined  fully  in  his  own  be- 
half on  tbe  subject  of  bi>  examination  In 
chief."  To  this  effect,  also,  is  Taylor  v. 
Ainsworth,  40  Neb.  696,  68  N.  W.  1046. 

While  we  think  the  rule  is  clear  that  where 
the  adverse  party  Is  called  by  the  administra- 
tor to  testify  as  to  the  transaction  with  the 
deceased  he  Is  entitled  to  testify  in  bis  own 
behalf  as  to  the  same  transaction,  yet  the 
question  here  presented  is  somewhat  dif- 
ferent The  letter  which  was  introduced 
by  the  administrator  was  a  narrative  of  the 
transaction  with  the  deceased  by  the  ad- 
verse party,  which  was  evidently  offered  by 
tbe  administrator  upon  the  theory  that  ita 
contents  were  an  admission  against  tbe  in- 
terest of  the  person  writing  it  and  tbat  it 
would  aid  tbe  administrator  in  maintaining 
tils  theory  of  the  case.  It  was  offered  for 
tbe  purpose  of  showing  what  the  transac- 
tion actually  was,  and,  though  it  was  not 
the  oral  testimony  of  the  adverse  party,  It 
seems  to  us  that,  since  it  was  bis  declara- 
tions and  statements,  and  was  offered  as 
evidence  for  the  purpose  of  showing  the 
facts  as  to  the  transaction,  the  principle  is 
the  same  as  it  he  had  been  placed  upon  tbe 
witness  stand  by  tbe  administrator  and  had 
given  bis  testimony  for  the  same  purpose. 
Having  offered  evidence  of  the  original  trans- 
action, the  administrator  cannot  now  say 
that  the  adverse  party  should  not  also  testi- 
fy to  it  He  cannot  take  the  benefit  of  the 
story  of  the  transaction  recited  in  tbe  letter 
and  at  the  same  time  refuse  to  give  the  ad- 
verse party  the  opportunity  to  testify  in  re- 
gard to  tbe  same  matter.  Taylor  v.  Ains- 
worth, supra;  American  Savings  Bank  v. 
Harrington,  34  Neb.  508,  62  N.  W.  376;  Par- 
rlsh  V.  McNeal,  36  Neb.  727,  65  N.  W.  222. 

We  are  of  the  opinion  that  tbe  evidence 
offered  should  have  been  received,  and  that 
Its  rejection  was  prejudicial  error,  and  we 
recommend  that  the  cause  be  reversed,  and 
remanded  for  further  proceedings. 

AMES  and  OLDHAM,  CC.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
tbe  foregoing  opinion,  the  judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 


LOBECK,  City  Comptroller,  t.  STATE  ex  rel. 

NEBRASKA  BITULITHIO  CO.  et  al. 
(Supreme  Court  of  Nebraska.     Nov.  2,  1004.) 

UUNIOIPAI.  COBFOa&TIONB  —  OLAIUS  —  ALLOW- 
ANCE— APPEAL    BY   TAXPATEB — EF- 
FECT—MAN D  AMU8. 

1.  A  partial  estimate  made  by  the  city  en- 
gineer of  the  city  of  Omaha  on  a  paving  con- 
tract,  and  reported  by  him  to  the  Ixiard  of  pub- 
lic works  and  the  city  council  for  approval  and 
nllowance,  is  a  claim  fiRainst  the  city,  within 
the  meaning  of  section  33  of  the  city  charter. 
•  2.  By  complying  with  the  provisions  of  that 
section,  a  taxpayer  may  appeal  from  the  order 
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ot  the  cit7  council  approving  and  allowing  snch 
a  claim  to  the  district  coart. 

8.  When  an  appeal  ii  perfected,  it  nupends 
the  order  of  the  council,  and  during  its  pen- 
dency the  comptroller  ia  not  rMuired  to  deUTer 
the  warrant  for  the  payment  of  the  estimate  to 
the  claimant. 

4.  During  the  pendency  of  such  appeal,  man- 
damus will  not  lie  to  compel  the  delivery  of  the 
warrant. 

(SyUabns  by  the  Conrt.) 

Error  to  District  Court,  Douglaa  County: 
Redlck,  Judge. 

Application  by  the  state,  on  the  relation 
of  the  Nebraska  Bltulithlc  Company  and 
the  First  National  Bank,  for  writ  of  man- 
damua  to  Charles  O.  Lobeck,  comptroller 
of  the  city  of  Omaha.  From  an  order  grant- 
ing the  7rlt;  defendant  brings  error.  Re- 
versed. 

W.  J.  Cornell,  for  plaintlfC  in  error.  O. 
a  Wright,  W.  H.  Herdman,  and  A.  G.  Bl- 
Uck,  for  defendants  in  error. 

BARNES,  J.  The  Nebraska  Bltulithlc 
Company  in  the  spring  of  1904  entered  Into 
a  contract  with  the  city  of  Omaha  to  repair 
its  asphalt  pavements.  The  company  pro- 
ceeded with  the  work  and  partially  complet- 
ed the  repairs.  By  the  terms  of  the  contract, 
it  was  provided  that  payments  should  be 
made  on  estimates  of  the  city  engineer  from 
time  to  time,  and  in  such  amounts  as  might 
be  found  due  by  such  estimates.  One  esti- 
mate was  made,  and  the  amount  due  there- 
under paid;  but  when  the  second  estimate 
was  reported  by  the  engineer  to  the  board  of 
public  works,  and  by  that  body  to  the  mayor 
and  dty  council,  Charles  B.  Fanning,  a  citi- 
zen and  taxpayer  of  the  city,  notified  the 
council  that  the  work  had  not  been  done  ac- 
cording to  the  contract,  and  that  be  would 
appeal  from  any  allowance  made  on  said  es- 
timate. The  board  of  public  works,  the  dty 
council,  and  the  mayor  approved  the  estimate, 
and  made  an  allowance  of  $3,991,  the  amount 
due  thereunder,  and  the  comptroller  and  the 
mayor  signed  a  warrant  therefor.  Fanning 
thereupon  gave  notice  and  took  the  neces- 
sary steps  to  perfect  an  appeal  from  such 
approval  and  allowance  to  the  district  court, 
under  the  provisions  of  section  33  of  the  city 
charter.  The  comptroller  refused  to  deliver 
the  warrant  to  the  company  and  the  First 
National  Bank  of  Omaha,  its  assignee,  un- 
til the  time  for  an  appeal  had  expired. 
Thereupon  the  plalntifFs  commenced  this  ac- 
tion in  mandamus  to  compel  the  comptroller 
to  deliver  the  warrant  notwithstanding  the 
attempted  appeal.  The  trial  in  the  district 
court  resulted  in  an  allowance  of  a  peremp- 
tory writ  of  mandamus,  commanding  the 
comptroller  to  deliver  the  warrant  to  the 
relators.  From  that  Judgment  be  prosecutes 
error,  and  thus  presents  for  our  consideration 
the  question  whether  the  right  of  appeal  to 
the  district  court  in  such  a  case  Is  granted 
by  the  terms  of  the  dty  charter.  The  sec- 
tion In  question  reads  as  foUowa:    "Before 


any  claim  against  the  city,  except  officers' 
salaries  and  interest  on  the  public  debt.  Is  i 
allowed,  the  claimant  or  his  agent  or  at-  ! 
tomey  shall  verify  the  same  by  his  affidavit, 
stating  that  the  several  items  therein  men- 
tioned are  Just  and  true  and  the  services  { 
charged  therein,  or  articles  furnished,  as 
the  case  may  be,  were  rendered  or  furnish- 
ed as  therein  charged  and  that  the  amount  i 
therein  charged  and  claimed  is  due  and  un- 
paid, allowing  all  Just  credits,  and  the  city 
comptroller  and  his  deputy  shall  have  au- 
thority to  administer  oaths  and  affirmations  ' 
In  all  matters  required  by  this  section.  AU 
claims  against  the  city  or  water  board  must 
be  filed  with  the  city  comptroller.  And 
when  the  claim  of  any  person  against  tbe 
city  Is  disallowed,  in  whole  or  in  part,  by 
the  city  council  or  water  board,  such  per- 
son may  appeal  from  the  decision  of  the  said 
city  council  or  water  board  to  the  district 
court  of  the  same  county  by  causing  a  writ- 
ten notice  to  be  served  upon  the  dty  comp- 
troller of  said  city,  within  twenty  (20)  days 
after  making  such  decision,  and  executing  a 
bond  to  such  dty,  with  sufficient  surety,  to 
be  approved  by  the  dty  comptroller,  condi- 
tioned for  the  falithful  prosecution  of  such 
appeal,  and  tiie  payment  of  all  costs  that 
shall  be  adjudged  against  the  appellant. 
Upon  the  disallowance  of  any  dalm,  it  shall 
be  the  duty  of  the  city  comptroller  of  said 
city  to  notify  the  claimant,  his  agent  or  at- 
torney, in  writing,  of  the  fact  within  (5) 
five  days  after  such  disallowance.  •  •  • 
Any  tax  i>ayer  may  likewise  appeal  from  the 
allowance  of  any  claim  against  the  city  or 
water  board  by  serving  ■  like  notice  on  the 
dty  comptroller  wltbln  twenty  daya  and 
giving  a  bond  similar  to  that  provided  for  in 
this  section." 

The  relators  contend  that  the  section  above 
quoted  has  no  application  to  cases  like  the 
one  at  bar.  In  other  words,  that  the  esti- 
mate on  which  the  allowance  was  made  was 
not  a  daim,  within  the  meaning  of  said 
section.  We  find  ourselves  unable  to  assent 
to  this  proposition.  The  law  la  broad  and 
sweeping  in  its  terms,  and  was  evidently 
Intended  to  include  all  claims  of  every  kind 
and  nature  requiring  for  tfadr  payment  the 
withdrawal  of  money  from  the  dty  treasury, 
except,  of  course,  offlcerrf  salaries.  Interest 
on  the  public  debt,  and  daims  for  torts, 
which  are  presented  and  prosecuted  In  a 
different  manner.  Its  purpose  was  to  safe- 
guard the  public  funds,  and  by  an  easy  and 
Inexpensive  method  enable  a  taxpayer  to 
prevent  frand  and  extravagance  In  conduct- 
ing the  business  of  the  dty.  It  seems  dear 
that  It  was  intended  to  apply  to  claims  due 
on  contract  work,  as  well  as  all  other  demands 
against  the  municipality,  and  should  receive 
such  Judldal  Interpretation  and  construc- 
tion as  will  render  It  effectual  for  that  pur- 
pose. We  are  unable  to  distinguish  any  dif- 
ference between  a  claim  made  by  a  con- 
tractor on  an  estimate  of  tbe  dty  engineer 
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for  a  partial  compliance  witb  Ms  contract 
and  any  other  contract  claim  against  the 
dtj.   Section  101  ol  the  city  charter,  which 
deSnes  the  powers  and  duties  ot  the  board 
of  public  works,  among  other  things,  pro- 
vides: "It  Shan  be  the  duty  of  such  board 
of  public  works  and  it  shall  have  power  to 
make  contracts  on  behalf  of  the  city  for  the 
performance  of  all  such  works  and  the  erec- 
Hod  of  such  improvements  as  may  be  or- 
dered by  the  mayor  and  council,  but  only 
Tith  the  approval  of  the  mayor  and  council. 
'  •    •    It  shall  also  be  the  duty  of  said 
bo»rd  to  approve  the  estimates  of  the  dty 
engineer,  which  may  be  made  from  time  to 
time,  of  the  public  work,  as  the  same  may 
progress;    to  accept  any  work  or  improve- 
ment made  when  the  same  shall  be  fully 
wmpleted    according    to   contract,   subject, 
however,  to  the  approval  of  the  mayor  and 
council.    •    •    •"    With  reference  to  the  du- 
ties of  the  dty  engineer,  it  Is  provided  In 
section  93  of  the  charter  as  follows:    "He 
ihall  make  all  necessary  surveys,  plans,  spec- 
ifications and  estimates,  of  all  public  works 
of  the  dty  and  their  maintenance  and  re- 
patn.    The  city  engineer  shall  make  all  tem- 
porary and  final  estimates  of  public  works 
nnder  contract,  and  report  the  same  to  the 
board  of  public  works,  who  shall  submit  the 
same  to  the  mayor  and  council  with  their 
recommendation."     Under  the  provisions  of 
Eeetlon  94  of  the  charter,  it  Is  also  made  the 
doty  of  the  dty  engineer  to  inspect  public 
work,  and,  if  found  to  be  properly  done,  to 
accept  the  same,  and  forthwith  report  his 
acceptance  to   the   board   of  public   works, 
and,  when  the  contract  so  provides,  be  may 
accept  such  work  In  sections.    But  in  every 
case  he  must  report  his  acceptance  to  the 
tward  of  public  works,  which  in  turn  reports 
ttie  same  to  the  mayor  and  dty  coundl  for 
final  approval  and  acceptance.     So  it  is  clear 
tbat  no  payment  can  be  made  for  any  public 
work  until  the  claim  therefor  has  been  allow- 
ed by  the  dty  council  and  approved  by  the 
mayor,  and  the  amount  thus  found  thereby 
due  is  ordered  paid.    The  amount  due  on  an 
estimate  la  as  much  a  claim  as  an  amount 
due  on  a  contract  without  an  estimate.    In 
State  V.  District  Court  (Minn.)  97  N.  W.  182— 
a  case  very  much  like  the  one  at  l>ar,  and 
wbere  the  same  contention — ^that  the  amount 
of  an  estimate  was  not  a  claim — ^was  made, 
the  court  said:    "It  Is  urged  that  relator  has 
presented  no  claim  to  the  dty  coimdl  for 
thdr  action;  that  it  never  submitted  to  the 
Jurisdiction  of  tbat  body,  and  is  now  being 
forced   mto  court  without  its  consent     It 
appears  fh>m  the  record  that,  after  the  re- 
lator bad  partly  performed  its  contract,  some 
officer  representing  it  requested  the  proper 
eftr  anthoritleB  to  make  an  estimate  of  work 
performed.    The  request  was  compiled  with, 
and  estimate   made,   which   was  thereafter 
presented  to  the  coundl  for  their  action.    It 
wtm  allowed  by  the  council,  and  relator  de- 
manded of  the  dty  cleA  the  issuance  of  an 


order  on  the  treasurer  for  the  amount.  Tbat 
relator  occupied  the  position  of  a  claimant, 
with  a  claim  against  the  dty,  there  can  be 
no  serious  doubt  It  asserted  a  claim  under 
the  contract  for  the  amount  claimed  to  be 
due,  and  the  city  council  duly  allowed  It  If 
anything  further  Is  essential  to  constitute  a 
claim,  within  the  meaning  of  the  diarter, 
we  are  unable  to  point  It  out" 

It  is  contended,  however,  that  because  the 
relator  did  not  verify  the  estimate  In  ques- 
tion by  affidavit  stating  "that  the  items 
therein  alleged  are  just  and  true,  and  the 
services  charged  therein,  or  articles  furnish- 
ed, as  the  case  may  be,  were  rendered  or  fur- 
nished as  therein  charged,  and  that  the 
amount  therein  charged  and  claimed  is  due 
and  unpaid,  allowing  all  Just  debts  and  cred- 
its," the  claim  was  not  included  within  the 
provisions  of  section  33,  above  quoted.  We 
do  not  so  understand  it  The  allowance  of 
the  estimate  by  the  city  council  and  the  ap- 
proval of  the  mayor  were  required  before  a 
warrant  could  be  drawn  for  its  payment 
and  it  is  our  opinion  tbat  such  estimate, 
when  presented,  should  have  been  accom- 
panied by  the  verification  of  the  -  relator, 
as  set  forth  above.  The  mere  fact  that  it 
had  been  the  custom  to  disregard  ttils  char- 
ter provision  when  such  estimates  were  pre- 
sented does  not  change  the  nature  of  the 
indebtedness,  or  render  it  any  less  a  claim 
against  the  city,  within  the  meaning  of  the 
law.  The  council,  by  acting  on  the  estimate 
without  requiring  the  affidavit  above  men- 
tioned, could  not  deprive  a  taxpayer  of  his 
right  of  appeal.  It  is  urged  that  it  would 
be  a  calamity  to  the  dty  of  Omaha  to  hold 
that  an  appeal  could  be  taken  from  the  al- 
lowance of  a  partial  estimate  under  a  con- 
tract for  paving;  tbat  it  would  make  rival 
contractors,  in  the  place  of  the  dty  engineer 
and  the  board  of  public  works,  the  arbi- 
trators of  the  proper  execution  and  comple- 
tion of  public  work  done  under  contract  with 
the  dty.  We  think  that  counsel  Is  unneces- 
sarily alarmed  about  this  matter.  The  pro- 
visions of  the  dty  clmrter  require  certain 
formalities  to  be  observed  by  those  having 
claims  against  the  dty,  precedent  to  the  is- 
suance of  a  warrant  in  payment  of  the  same. 
Persons  entering  into  contracts  with  the  dty 
are  bound  to  know  this  fact  iuad  take  it  into 
consideration.  The  charter  provisions  be- 
come a  part  of  such  contracts,  and  the  rem- 
edy there  pointed  out  to  secure  payment  must 
be  pursued.  The  fact  that  a  strict  com- 
pliance with  the  law  would  work  a  hardship 
in  some  cases  does  not  authorize  the  courts 
to  nullify  the  provisions  of  the  charter.  We 
must  declare  the  law  as  we  find  it.  If  to 
comply  with  the  provisions  of  the  diarter  Is 
difficult  or  onerous,  or  results  in  injury  to  the 
dty  and  Individuals,  the  remedy  is  with  the 
Legislature,  and  not  with  the  courts.  Re- 
lief should  be  sought  by  amendment,  and 
not  in  nulliflcation. 

It  is  therefore  our  opinion  tliat  the  eeti- 
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mate  In  qnestion  was  ■  dalm,  within  the 
meaning  of  section  33  of  the  city  charter, 
and  that  the  taxpayer  had  a  right  to  appeal 
from  the  approval  and  allowance  thereof  by 
the  city  council  to  the  district  court.  It  ap- 
pears that  an  appeal  was  duly  perfected. 
The  effect  of  the.api)eal  was  to  at  least  sus- 
pend the  order  of  the  board  during  its  pend- 
ency, and  while  the  case  was  pending  and 
undisposed  of  In  the  district  court  mandamus 
would  not  Ue  to  compel  the  delivery  of  the 
warrant. 

For  these  reasons  the  judgment  of  the  dis- 
trict court  Is  reversed,  and  the  cause  remand- 
ed, with  directions  to  dismiss  the  action. 


BUTrBRriBLD  et  «1.  t.  COMMBROIAL 

CATTLE  CO.  OF  NEBUASKA.* 
(Supreme  Court  of  Nebraska.     Nov.  2,  1904.) 

UCASK— TAI.IOrrr— ST^TDTK    OF    FBAITDS. 

1.  A  written  memorandum,  sisrned  by  the  par- 
ty making  the  lease,  for  a  leasehold  contract  of 
more  than  one  year,  is  competent  evidence  of  a 
valid  contract,  when  such  written  offer  has  been 
accepted  by  the  lessor. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Elrror  to  District 
Court,  Pierce  County;   Boyd,  Judge. 

Action  by  the  Commercial  Cattle  Company 
of  Nebraska  against  William  H.  Butterfleld 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Reversed. 

Benj.  Lindsay  and  Barnhart  &  Free,  for 
plaintiffs  in  error.  M.  D.  Tyler  and  DooglAs 
Cones,  tor  defendant  in  error. 

OLDHAM,  C.  Tbla  was  a  suit  In  forcible 
entry  and  detainer.  There  was  no  dispute 
as  to  the  questions  of  fact  involved,  and  at 
the  close  of  the  testimony  the  court  directed 
a  verdict  of  guilty,  and  rendered  Judgment 
upon  the  verdict;  and,  to  reverse  this  Judg- 
ment, defendant  brings  error  to  this  court. 

The  undisputed  facts  in  the  record  are 
that  for  several  years  the  defendant  in  the 
court  below  had  occupied  a  large  tract  of 
land  owned  by  the  plaintiff  cattle  company 
in  Pierce  county;  that  prior  to  April  20, 1902, 
defendant  bad  occupied  these  premises, 
known  as  the  "Ranch,"  under  a  written 
lease  for  three  years,  which  expired  on  that 
date;  that  Mr.  B.  De  La  Chappelle  was  the 
manager  of  the  plaintiff  cattle  company,  and 
resided  in  Ottawa,  111.;  that  Mr.  W.  B.  Wool- 
verton,  a  real  estate  agent,  who  resided  in 
Pierce  county,  had  exercised  a  limited  agency 
over  plaintiff's  lands,  and  had  collected  the 
rents  from  defendant  for  several  years  prior  to 
the  controversy.  The  year  before  the  expi- 
ration of  the  last  written  lease,  defendant, 
desiring  to  procure  a  further  lease  of  the 
premises,  applied  to  Mr.  Woolverton  for 
terms  on  which  his  lease  might  either  be  re- 
newed, or  another  one  entered  Into.  Mr. 
Woolverton  communicated  this  Information 

'Tlebearlne  denied  January  E,  1906. 


by  letter  to  th»  manage  of  the  company, 
and.  In  answer  to  his  letter,  received  the 
following  communication: 

"Ottawa,  111.,  April  30th,  1901.  B.  W. 
Woolverton,  Pierce,  Nebraska — Dear  Sir:  I 
have  tried  to  formulate  a  plan  for  the  best 
result  to  be  obtained  from  the  ranch. 

"I  have  carefully  noted  the  report  that  you 
sent  to  me  and  thank  you  for  the  same. 

"To-day,  if  you  can  Induce  Mr.  Butter- 
fleld to  take  a  three-years  lease  at  $850  per 
annum,  reserving  the  right  of  selling  the 
parcels  not  connected  with  the  main  body 
of  land,  I  will  accept  these  terms. 

"As  far  as  the  repairs  are  concerned,  the 
clause  adopted  by  both  parties  In  the  old 
lease  ought  to  be  maintained. 

"I  wish  you  can  succeed  in  obtaining  Mr. 
Butterfleld's  consent  to  the  above  conditions 
and  remain, 

"Yours  truly,  B.  De  La  Chappelle, 

"Manager  for  Commercial  Cattle  Company." 

When  Mr.  Woolverton  received  this  com- 
munication, he  notified  Mr.  Butterfleld  of 
such  fact,  and  showed  him  the  letter,  and 
prepared  a  new  lease,  In  duplicate,  of  the 
premises  for  three  years.  Including  all  the 
terms  specified  in  the  letter  from  plaintiff's 
manager.  Defendant  signed  each  of  the  du- 
plicate copies  of  this  lease,  retained  one,  and 
Mr.  Woolverton  mailed  the  other  to  plaintiff's 
manager,  who  retained  his  copy  of  the  dupli- 
cate lease  for  about  two  weeks,  and  subse- 
quently declined  to  sign  the  same,  and  served 
notice  on  the  defendant  of  the  terminatioa 
of  his  tenancy;  and,  at  the  expiration  of  the 
notice,  defendant  having  declined  to  surren- 
der possession,  plaintiff  instituted  the  instant 
case. 

It  is  urged  in  support  of  the  Judgment  of 
the  trial  court  that  the  lease,  having  been 
signed  by  the  lessee,  alone,  is  invalid  under 
the  statute  of  frauds.  If  defendant's  right 
stood  alone  uipon  the  written  lease,  which 
be  executed,  and  which  plaintiff  subsequently 
refused  to  sign,  we  think  this  contention 
would  be  well  founded.  Section  5,  c.  32,  of 
the  Compiled  Statutes  of  Nebraska  of  1903, 
provides  as  follows:  "Every  contract  for  the 
leasing,  for  a  longer  period  than  one  year, 
or  for  the  sale  of  any  lands,  or  any  Inter- 
eat  in  lands,  shall  be  void  unless  tlie  con- 
tract or  some  note  or  memorandum  thereof, 
be  in  writing  and  signed  by  the  party  by 
whom  the  lease  or  sale  la  to  be  made."  In 
short,  this  statute  of  frauds,  which  Is  a 
statute  of  evidence,  requires  that  a  valid  con- 
tract of  leasehold  for  more  than  one  year 
can  only  be  established  by  a  written  con- 
tract, or  some  note  or  memorandum  thereof 
In  writing,  signed  by  the  party  who  makes 
the  lease.  But  the  question  arises  whether 
the  letter  from  plaintiff's  manager  Is  not  a 
memorandum  in  writing  signed  by  the  duly 
authorized  agent  of  the  plaintiff,  by  which 
this  leasehold  contract  may  be  proven.  This 
court  has  held  in  numerous  decisions  that  a 
memorandum  may  take  the  form  of  a  writ- 
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ten  offer  signed  by  the  party  who  la  to  mak« 
tbe  sale  or  the  lease  of  the  land,  and  when 
thU  offer  la  accepted  by  tbe  other  party 
there  la  a  valid  lease  or  sale,  as  tbe  caso 
nuiy  be.  Oartrell  r.  Stafford.  12  Neb.  645,  11 
X.  W.  732,  41  Am.  Rep.  767;  Robinson  v. 
Cheney,  17  Neb.  673,  24  N.  W.  378;  Gardels 
T.  Eloke,  36  Neb.  493,  54  N.  W.  834. 

We  think  there  can  be  little  doubt  that 
DDder  tbe  direction  of  the  letter  of  plain- 
tUTi  manager,  before  set  out,  Mr.  Woolver- 
ton  would  have  been  fully  authorized  to 
bare  prepared  and  signed  tills  lease  on  be- 
half of  plaintiff,  and  that.  If  be  had  done 
M,  plaintiff  would  hare  been  bound  by  the 
contract  But  In  any  event,  when  the  lease 
waa  prepared,  it  was  signed  by  defendant, 
and  bis  signature  to  tbe  lease  ratified  the 
terms  of  the  memorandum  which  were  em- 
bodied In  the  contract  The  last  clause  of 
the  letter  before  set  out  is:  "I  wish  you 
rWoolverton]  can  succeed  In  obtaining  Mr. 
Butterfleld's  consent  to  the  above  conditions." 
In  accordance  with  this  direction,  Woolver- 
ton  did  obtain  Butterfleld's  consent  to  every 
condition  set  forth  in  the  memorandimi;  and 
b;  thii  act  we  think  a  valid  agreement  was 
consummated,  and  that  this  agreement  is 
properly  evidenced  by  a  memorandum  In 
writing  signed  by  the  party  by  whom  the 
lease  was  made. 

We  therefore  conclude  that  tbe  learned 
trial  Judge  was  In  error  in  directing  a  verdict 
of  guilty,  and,  as  there  is  no  disputed  fact 
In  tbe  record,  we  recommend  that  the  Judg- 
ment of  the  district  court  be  reversed,  and 
the  cause  remanded,  with  directions  to  the 
trial  court  to  dismiss  plaintiff's  petition. 

AMES  and  LBTTON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated 
1b  the  foregoing  opinion,  the  Judgment  of 
tbe  district  court  is  reversed,  and  tbe  cause 
remanded,  with  directions  to  the  trial  coiurt 
to  dismiss  plaintiff's  petition. 


McCaffrey  t.  city  of  omaha  et  ai. 

<SDpreme  Court  ot  Nebraska.     Nov.  2,  1904.) 

MtnnCIPAI,    CORPORATIONS— BKPAVIItO    BTBKITB 

— FBOCKDUBE — PBTrnON   0»  ABUT- 

TINO  OWNERS. 

1.  Where  the  wearing  surface  of  a  paved 
street  in  a  city  «t  the  metropolitan  class  has  be- 
•nme  so  rotten  and  decayed  as  to  be  unfit  for  use, 
and.  in  a  work  for  tbe  improvement  of  such 
ctreet.  it  is  proposed  and  required  that  all  tbe 
material  composing  the  wearing  surface  of  the 
entire  portion  of  tbe  paved  street  ahall  be  re- 
moved, and  a  new  material  of  tbe  same  or  of  a 
different  kind  replaced  or  relaid  thereon,  even 
tboogh  on  the  same  concrete  base,  such  propos- 
ed work  constitutes  a  "repaving"  of  the  street, 
as  distinguished  from  "repairing,"  as  those 
vorda  are  used  in  the  charter  act  of  such  cit- 
ies, applicable  to  and  regulating  tbe  manner 
and  method  of  improving  such  streets. 

2.  Id  tbe  case  at  bar,  it  is  held  that  the  con- 
templated improvement  of  the  street  is  essen- 
tially and  in  substance  a  "repaving"  thereof,  as 


distinguished  from  "repairingj"  and  ean  be  en 
gaged  in  by  the  city  authorities  only  upon  a 
petition  of  the  abutting  property  owners,  when 
It  is  proposed  to  tax  back  to  the  abutting  prop- 
erty the  cost  of  such  improvement. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Douglas  Coun- 
ty;  Troup,  Judge. 

Action  by  Hugh  M.  McCaffrey  against  tbe 
city  of  Omaha  and  others.  Judgment  for 
plaintiff.    Defendants  appeal.    Affirmed. 

C.  C.  Wright  and  W.  H.  Herdman,  for  ap- 
pellants.   Frank  H.  Gaines,  for  appellee. 

HOLCOMB,  C.  J.  This  is  a  suit  for  an 
injunction,  brought  by  the  plaintiff  (appellee 
here)  for  the  purpose  of  restraining  the  ap- 
pellants, the  mayor  and  council  of  the  city 
of  Omaha,  from  awarding  a  contract  for 
certain  work  for  the  Improvement  of  a  street 
in  one  of  the  paving  districts  of  the  city  of 
Omaha,  and  from  taxing  back  to  the  abut- 
ting property  owners  tbe  cost  of  such  pro- 
posed improvement  To  the  petition  filed  in 
the  trial  court  the  defendants  Interposed  a 
demurrer,  which  upon  consideration  by  the 
court  was  overruled,  and  an  order  entered 
perpetually  enjoining  the  defendants  from 
proceeding  further  under  the  proposed  con- 
tract to  make  such  Improvement  in  tbe  man- 
ner as  therein  contemplated,  and  from  taxing 
the  cost  thereof  to  the  abutting  lot  owners. 
That  portion  of  the  petition  material  to  a 
proper  understanding  of  tbe  case  alleges: 
That  "said  Stxteentb  street  from  the  south 
line  of  Douglas  street  to  the  sduth  line  of 
Izzard  street  was  many  years  ago  paved  with 
asphalt,  and  that  the  guaranty  period  of  such 
pavement  has  long  since  expired,  and  that 
the  pavement  Is  In  a  very  defective  and  rot- 
ten condition — said  pavement  being  full  of 
large  holes,  and  tbe  entire  asphalt  surface 
thereof  being  decayed  and  rotten  and  prac- 
tically unfit  for  use — and  that  the  base  of 
said  pavement  is  In  many  places  much  worn, 
and  that  the  surface  of  such  pavement  Is  in 
such  a  condition  that  It  Is  impracticable  to 
repair  the  same,"  etc.  That  there  was  "pre- 
pared a  proposal  for  repairing  the  asphalt 
pavement  on  Sixteenth  street,  between  the 
south  line  of  Douglas  and  Izzard  streets, 
with  sheet  asphalt,  •  •  •  and  for  main- 
taining such  pavement  in  a  condition  of  con- 
tinuous repair  each  year  for  a  period  of  five 
consecutive  years.  •  •  •  Said  proposal 
and  form  of  specifications  was  duly  submit- 
ted to  the  city  council,  and  by  said  city  coun- 
cil duly  approved  on  April  26,  1904,  and  ap- 
proved by  the  mayor  of  Omaha  May  2,  1904. 
That,  in  accordance  with  said  Bpeclflcatlons 
and  proposal,  •  •  •  bids  •  •  •  -were 
duly  opened,  and  it  was  found  that  the  Bar- 
ber Asphalt  Paving  Company  had  made  the 
lowest  bid  upon  such  repairs,  to  wit,  for  first 
year,  $27,985;  second  year,  $498.05;  third  year, 
$498.05;  fourth  year,  $498.05;  and  fifth  year, 
$498.05 — and  that,  •  •  •  unless  restrain- 
ed by  the  order  of  this  court,  the  city  of 
Omaha,  through  Its  city  council  and  its  board 
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of  public  works,  will  enter  Into  a  contract 
with  said  Barber  Asphalt  Company  In  ac- 
cordance with  Bald  proposal.  That,  under 
and  by  virtue  of  the  terms  of  said  contract, 
the  city  of  Omaha  intends  to,  and  will  un- 
less restrained  by  the  order  of  this  court, 
proceed  to  assess  and  levy  against  this  plain- 
tiff, and  the  property  owned  by  this  plaintifl^ 
and  all  the  property  abutting  on  said  Six- 
teenth street  between  the  south  lines  of 
Douglas  and  Izzard  streets,  the  cost  of  said 
repair  and  maintenance;  claiming  and  pre- 
tending to  act  under  and  by  virtue  of  the 
provisions  of  the  charter  of  said  city  of 
Omaha,  to  wit,  chapter  12a  of  the  Compiled 
Statutes  of  the  State  of  Nebraska."  The 
proposal  and  speclflcations  were  attached  to, 
and  made  a  part  of,  the  petition.  But  two 
propositions  are  argued  by  counsel  appear- 
ing in  the  case,  and  presented  for  considera- 
tion; the  first  being,  does  the  proposed  street 
improvement,  assuming  It  to  be  repair  work, 
come  within  the  scope  and  purview  of  section 
8,  art.  9,  of  the  Constitution,  which  provides 
that  "the  Iicglslature  may  vest  the  corpo- 
rate authorities  of  cities  •  •  •  with  pow- 
er to  make  local  Improvements  by  special  as- 
sessments or  by  special  taxation  of  property 
benefited"?  the  right  to  make  such  proposed 
improvement  and  levy  a  special  tax  therefor 
being  derived  solely  from  these  provisions. 
The  second  is,  if  it  be  determined  that  the 
proposed  improvement,  while  under  the  form 
and  name  of  a  repairing  of  the  street.  Is  es- 
sentially and  In  substance  a  repavlng  of  it, 
then  It  Is  conceded  that  the  right  to  make 
such  Improvement,  and  levy  a  special  tax 
on  abutting  property  owners  for  the  cost 
thereof,  is  prohibited  by  the  city  charter, 
which  confers  such  power  upon  the  mayor 
and  city  council  only  through  a  petition  of 
the  abutting  property  owners,  and  that  such 
petition  Is  wanting  in  the  present  case. 

We  are  content  to  rest  the  decision  hereto- 
fore announced  In  this  case  on  the  latter 
proposition.  The  work  which  It  is  proposed 
to  engage  in,  as  alleged  In  the  petition,  and 
the  truth  of  which  is  admitted  by  the  demur- 
rer,  la;  we  think,  in  substance  and  essen- 
tially, a  repavlng  of  the  street,  although  des- 
ignated In  the  proposal  and  specifications 
under  which  the  contract  was  about  to  be 
awarded  as  a  work  of  repair  and  mainte- 
nance. The  record.  In  this  case  In  all  its 
materia]  aspects,  presents  questions  retj 
similar  to  those  considered  and  determined 
in  Robertson  v.  City  of  Omaha,  65  Neb.  718, 
76  N.  W.  442,  44  li.  R.  A.  '534.  The  two  cases 
are  quite  analogous.  The  rule  announced 
In  that  case  Is  in  point  here.  In  the  case 
cited  it  is  declared  in  the  syllabus  that 
"where,  In  case  a  street  paved  with  wooden 
blocks  laid  on  a  concrete  base,  such  blocks 
have  become  worthless,  and  are  entirely  re- 
moved In  pursuance  of  a  contract  entered 
Into  with  the  dty.  and  replaced  with  vitri- 
fied brick  laid  on  the  old  base,  such  new 
Improvement   is   not  an    'ordinary    repair/ 


within  the  meaning  of  flie  statute,  but  is  a 
repavement  of  the  street,  and,  to  pay  tbe 
cost  thereof,  a  special  assessment  may  be 
made  against  the  abutting  real  estate."  In 
the  opinion,  It  is  said:  "The  final  argument 
presented  Is  that  tbe  work  done  by  Murpljy 
under  the  contract  was  not  a  repavement  of 
Leavenworth  street,  but  was  merely  a  repair 
of  an  existing  pavement,  and  therefore  the 
dty  was  liable  therefor,  and  it  possessed  no 
authority  to  Impose  a  special  assessment 
against  the  real  estate  of  plaintiffs  to  pay 
the  same.  This  contention  is  grounded  up- 
on the  single  fact  that  the  concrete  founda- 
tion of  the  former  cedar  block  pavement 
was  utilized  In  making  the  improvement  in 
controversy.  The  entire  wearing  surface  of 
wood  of  the  old  pavement  ^as  removed  and 
replaced  with  vitrified  brick,  and  the  mere 
using  of  the  old  base  of  concrete  did  not  con- 
stitute the  work  an  'ordinary  repair,'  with- 
in the  meaning  and  contemplation  of  the 
statute.  The  assessment  assailed  was  made 
for  the  repavement  of  the  street.  •  •  •" 
But  it  is  argued  that  the  contract  in  this 
case  is  to  be  let  for  repairing  and  keeping  is 
repair,  and  that  the  essential  elements  of  a 
repavlng  do  not  exist,-  and  that  the  original 
grade  and  plan  of  the  improvement  are  pre- 
served, and  that  the  repairs  are  to  be  of  the 
same  material,  which  distinguishes  this  case 
from  tbe  one  cited,  the  holding  in  which.  It 
Is  said,  was  Influenced  by  the  fact  that  a  new 
and  different  character  of  material  for  tbe 
surface  was  to  be  laid.  The  quality  or  char- 
acter of  the  material  used  in  putting  on  the 
new  pavement  or  surface  does  not,  to  our 
mind,  essentially  change  the  nature  of  the 
work  which  is  being  done.  What  is  in  fact 
contemplated,  or  what  Is  the  nature  of  the 
work  to  be  done^  must  determine  whether  It 
is  properly  a  work  of  "repair,"  as  used  in 
the  charter  act,  or  whether  it  Is  "repavlng," 
within  tbe  meaning  of  the  word  as  therein 
found.  Repaving,  the  act  declares,  can  l>e 
done  only  upon  a  petition  of  the  abutting 
property  owners,  when  tbe  cost  thereof  is  to 
be  taxed  back  to  tbe  property  benefited.  In 
this  case  it  is  admitted  that  the  entire  as- 
phalt surface  had  become  decayed  and  rotten, 
and  practically  unfit  for  use,  and  that  it  la 
impracticable  to  repair  the  same  by  patching. 
The  allegations  of  the  petition  in  this  re- 
spect are  emphasized  by  the  conceded  facts 
as  to  the  requirement  of  the  specifications 
and  the  cost  of  the  proposed  improvement 
contained  in  the  proposal  on  which  the  con- 
templated contract  is  based.  While  the  work 
Is  denominated  a  repairing  of  the  street  for 
the  first  year,  and  its  maintenance  for  each 
of  the  other  of  the  five  years,  yet  the  cost  of 
the  work  to  be  done  the  first  year,  as  com- 
pared with  tbe  mere  nominal  cost  of  keeping 
it  in  repair  thereafter,  Is  almost  conclusive  of 
the  fact  that,  as  alleged  in  the  petition,  the 
entire  asphalt  surface  is  to  be  relaid,  and 
the  concrete  base  repaired  wherever  neces- 
sary to  bring  It  back  to  its  original  level. 
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What  Is  ctmtemplated  and  required  to  be 
done  la  to  entirely  replace  upon  the  concrete 
base  a  stratum  of  new  asphalt,  forming  the 
surface  of  the  street  as  it  is  used  for  public 
travel.  It  Is  not,  we  think,  required  that 
the  whole  of  the  material  used  In  the  paving 
in  the  first  instance  shall  be  relald,  or  a 
change  made  in  the  original  plan  or  grade.  In 
order  to  constitute  the  work  a  repavlng, 
within  the  meaning  of  that  word  as  used  In 
the  charter  act  of  cities  of  the  metropolitan 
class.  To  repave  Is  to  relay,  not  necessarily 
the  whole  of  the  pavement  as  originally  con- 
structed, but  It  is  to  pave  again,  cover  over 
with  suitable  material,  or  resurface  the 
street,  when  the  surface  material,  as  original- 
ly laid,  has  become  destroyed,  so  that  It  Is 
no  longer  usable.  There  can,  we  think,  be 
no  distinction,  in  sound  reason  or  principle, 
for  saying  that  where  the  surface  of  the 
street  is  laid  with  brick  upon  the  same  con- 
crete base,  in  place  of  wooden  blocks  which 
have  been  worn  until  they  are  useless,  this  IB 
a  repavlng,  but  that  if  on  a  like  base,  when 
all  ot  the  old  surfacing,  whether  It  be  blocks, 
brick,  or  asphalt,  is  removed,  and  new  ma- 
terial used  in  replacing  and  relaying  such 
surface,  of  the  same  kind  as  the  old,  that 
this  would  constitute  a  repair  only,  whether 
ordinary  or  otherwise,  as  distinguished  from 
repavlng,  within  the  meaning  of  that  word 
as  used  in  the  statute.  If  "repavlng,"  as 
used  in  the  act,  means  only  a  new  pavement 
constructed  after  a  regrade  or  change  ot 
plans,  and  not  until  the  destruction  of  the  old, 
and  every  part  of  It,  then,  inSeed,  would 
there  be  but  little  repavlng  done,  and  the 
statutory  provisions  relating  thereto  wonld 
be  of  but  little  practical  use.  The  Legisla- 
ture, we  apprehend,  used  the  word  In  a  dif- 
ferent sense,  providing  for  a  plan  of  repav- 
lng with  the  view  of  protecting  the  interests 
of  property  owners,  and  inhibiting  a  work 
of  such  importance,  and  involving  such  gre^t 
expenditure,  to  be  met  by  taxing  the  abut- 
ting property,  except  upon  a  petition  of  the 
owners  of  such  property.  The  act,  we  think, 
contemplates  that  when  the  original  paving 
has  become  so  unfitted  for  use,  or  destroyed 
to  such  an  extent  as  to  be  useless,  so  that 
the  whole  of  the  paved  portion  of  the  street 
is  required  to  be  relald  or  resurfaced  with 
some  suitable  new  material,  whether  the 
same  kind  as,  or  different  from,  that  orig- 
inally used,  and  although  on  the  same  con- 
crete base  the  work  shall  be  regarded  and 
treated  as  repavlng,  and  that  such  improve- 
ment can  be  made  only  subject  to  the  provl- 
slons  relating  thereto. 

From  an  examination  of  the  entire  record, 
we  are  of  the  opinion  that  the  proposed  im- 
provement in  the  present  Instance  is.  in 
snbstance  and  essentially,  a  "repavlng"  of 
the  street,  within  the  meaning  of  the  word 
as  used  in  the  charter  act  and.  ns  such,  can 
be  undertaken  only  upon  a  petition  by  the 
property  owners,  where  it  is  proposed,  as  it 
la  here,  to  tax  the  coat  of  such  Improvement 


to  the  real  estate  abutting  on  the  street  as 
thus  improved. 

It  is  for  these  reasons  that  tb»  Judgment 
of  the  district  court  is  affirmed. 


SMILEY  T.  SIOUX  BEBT  SYRUP  CO. 
(ANDERSON,    Intervener). 

(Supreme  Court  of  Nebraska.    Nov.  2,  1904.) 

AFFBAI.  —   REVMW  —  PKTITION— BDTFICIKNOT— 
BECEIVKB — APFOIHTICSNT. 

1.  The  question  of  whether  a  petition  states 
a  cause  of  action  may  be  raised  at  any  stage 
of  the  p^ceedings  up  to  the  submission  of  t£e 
cause  in  this  court  upon  appeal. 

2.  The  appointment  of  a  receiver  in  an  eq- 
nitable  action  is  ordinarily  an  ancillary  remedy, 
provisional  in  character,  and  incidental  tr>  the 
main  object  or  pnrpose  of  the  suit.  Vila  et 
al.  V.  Orand  Island  Electric  Light,  Ice  &  Cold 
Storage  Company  et  al.  (Neb.)  97  N.  W.  613. 
63  L.  R.  A.  .791,  followed. 

S.  Petition  in  ease  at  bar  examined,  and  held 
not  to  state  facts  sufficient  to  authorize  the 
court  to  appoint  a  receiver  to  care  for,  pre- 
serve, and  manage  the  propeity  of  the  de- 
fendant corporntion. 

(Syllabus  by  the  Court.) 

On  rehearing.    Reversed. 

For  formei-  opinion,  see  99  N.  W.  263. 

LETTON,  C.  The  facts  in  this  case  aro 
■et  forth  In  tho  former  opinion  by  Mr.  Com- 
missioner Kirkpatrick.  99  N.  W.  263.  The 
principal  point  argued  upon  the  rehearing 
was  that  the  original  petition  in  this  action 
asking  for  the  appointment  of  a  receiver, 
steted  facts  sufficient  to  Justify  the  court  in 
the  appointment  of  the  receiver.  The  sub- 
stance of  the  petition  Is  set  forth  in  the  for- 
mer opinion,  but  in  the  re-examinatlon  of 
thlr.  question  we  believe  it  proper  to  set 
forth  more  fully  the  substance  of  the  peti- 
tion with  the  view  of  ascertaining  whether 
it  sets  forth  sufficient  facts  to  Justify  the  ap- 
pointment of  the  receiver.  It  Is  alleged  that 
the  defendant  is  a  corporation  doing  business 
in  South  Sioux  City,  Neb.;  that  the  plain- 
tiffs, with  majiy  others,  subscribed  for  stock 
in  said  corporation  to  the  amount  of  $14,000; 
that  Henry  Haubens,  "William  Peterson,  and 
Frank  Bumess  became  stockholders  in  said 
corporation,  and  were  instrumental  in  its 
organization,  and  did  undertake  to  and  did 
construct  a  building  and  machinery  for  said 
company  that  cost  about  $65,000;  that  the 
plant  was  placed  in  operation  in  the  early 
fall  of  1902,  and  operated  until  about  the 
14th  day  of  December,  1902,  when  the  same 
was  closed;  that  it  has  on  band  merchan- 
dise to  the  value  of  $3,000  or  $4,000,  and  sev- 
eral thousand  dollars  worth  of  beets,  and, 
unless  the  beets  are  manufactured  into  syr- 
up within  the  next  90  days,  the  same  will 
be  lost;  that  It  has  been  demonstrated  that 
the  enterprise  is  a  successful  one,  and,  if 
properly  managed,  the  property  Is  of  great 
value,  but,  unless  properly  managed,  all  of 

1 1.  Sae  Receiver!,  voL  42,  Cent.  Dig.  {}  S.  6. 
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the  money  expended  by  tbe  plaintiffs  will 
be  lost,  and  the  property  of  tbe  company  be 
of  no  value.  Second.  That  the  management 
of  the  company  has  been  under  the  charge  of 
Henry  Haubens  and  William  Peterson;  that 
neither  the  plaintiff  nor  any  of  the  stocUioId- 
ers  have  been  able  to  obtain  any  correct 
statement  of  the  affairs  of  the  company  from 
■aid  managers;  that  In  December,  1902,  a 
Vtockholders'  meeting  was  held,  and  the  offi- 
cers of  defendant  were  authorized  to  Issue 
bonds  to  the  amount  of  $35,000  for  the  pur- 
pose of  paying  off  existing  indebtedness  and 
furnishing  the  company  with  sufficient  capi- 
ta] to  place  its  product  upon  the  maAet,  and 
It  was  agreed  by  the  stockholders  and  officers 
that  of  the  proceeds  of  the  bonds  ^12,000 
was  to  be  applied  to  the  payment  of  the 
mortgage  of  |15,000  on  the  property  held  by 
Abel  Anderson  or  the  Northwestern  National 
Bank  of  Sioux  City,  Iowa;  that  open  ac- 
counts to  the  amount  of  $8,000  were  to  be 
paid  from  the  proceeds,  and  the  balance  was 
to  be  placed  In  the  treasury  for  operating  ex- 
penses; that  the  bonds  and  mortgage  were 
executed  and  placed  In  the  hands  of  Abel 
Anderson,  who  was  made  trustee  in  the  trust 
deed,  and  who  was  also  the  treasurer  of  tbe 
defendant  company;  that  one  Bradshaw  paid 
$5,000  to  Abel  Anderson  and  received  five  of 
the  bonds;  that  by  agreement  with  Anderson 
the  $5,000  was  to  remain  to  the  credit  of  the 
company  for  the  purpose  of  paying  laborers 
and  other  pressing  demands;  that  In  viola- 
tion of  thr  agreement  Anderson  applied  the 
same  to  the  satisfaction  of  balances  due  An- 
derson or  the  Northwestern  National  Bank, 
of  which  he  is  president,  and  did  thereby  de- 
prive the  company  of  all  its  funds  and  abil- 
ity to  continue  its  business,  and  did  so  em- 
barrass the  company  that  It  has  been  unable 
to  make  further  sale  of  its  bonds,  or  In  any 
other  way  raise  sufficient  funds  to  continue 
its  business;  and  that  by  reason  thereof  the 
company  and  these  plaintiffs,  as  stockhold- 
ers, are  threatened  with  the  loss  of  all  their 
merchandise  and  property  and  money,  and 
that  the  machinery  in  said  plant  Is  threaten- 
ed with  destruction  by  freezing  of  pipes,  and 
that  the  insurance  requires  the  operation  of 
the  plant  to  the  extent  of  keeping  fires  In 
cold  weather  so  the  pipes  may  be  filled  with 
water  at  all  times,  and  that,  unless  the  com- 
pany can  purchase  coal  and  keep  the  fires 
going,  the  Insurance  will  be  canceled.  Third. 
That  about  the  17th  day  of  December,  1002, 
Henry  Haubens,  as  president  of  the  defend- 
ant company,  resigned,  and  that  William  Pe- 
terson, who  has  been  In  active  management 
for  defendant  company,  has  abandoned  said 
company,  and  is  jiving  the  same  no  atten- 
tion; that  a  large  number  of  creditors  are 
threatening  to  commence  attachment  pro- 
ceedings and  other  litigation,  and  by  reason 
thereof  all  tbe  property  of  the  company  Is 
threatened  with  destruction  and  loss,  and  un- 
less a  receiver  Is  appointed  to  take  charge  of 
said   company   these   plaintiffs    and   other 


stockholders  will  lose  tbe  said  property. 
Fourth.  At  a  meeting  held  on  December  ^ 
1902,  by  the  stockholders,  it  was  resolved 
that  a  receiver  of  defendant  company  should 
be  applied  for.  Prayer:  Petitioners  pray 
that  Andrew  J.  Cramper  be  aK)olnted  receiv- 
er of  defendant  company  and  Its  property, 
with  authority  under  direction  of  the  court  to 
take  charge  of  all  said  property,  operate  said 
plant  If  deemed  advisable  and  found  possi- 
ble so  to  do,  to  employ  expert  accountants. 
for  the  purpose  of  ascertaining  the  financial 
condition  of  said  company,  to  employ  counsel 
to  do  each  and  every  act  necessary  in  the 
proper  management  and  preservation  of  said 
defendant  company's  property  and  its  affairs, 
and  to  have  all  the  powers  and  authority  usu- 
ally vested  In  a  receiver,  and  for  such  other 
and  further  relief  as  may  be  deemed  equita- 
ble In  the  premises. 

It  was  urged  upon  tbe  argument  that, 
where  tbe  directors  of  a  corporation  have 
been  guilty  of  fraud  and  mismanagement,  a 
court  of  equity  has  the  power,  at  the  instance 
of  a  stockholder,  to  appoint  a  receiver  for  the 
affairs  of  the  corporation;  but  this  argument 
was  entirely  foreign  to  the  case  made  by  the 
petition.  The  petition  charges  no  fraud  or 
mismanagement  on  the  part  of  any  directors 
of  the  corporation  It  states  that  the  presi- 
dent has  resigned,  that  the  manager  has 
abandoned  the  plant,  and  that  the  treasurer 
paid  certain  debts  of  the  corporation  to  » 
banking  institution  of  which  he  was  presi- 
dent with  part  of  the  company's  assets;  but 
it  nowhere  charges  or  asserts  that  the  gov- 
erning body  of  the  corporation  is  not  In  pos- 
session of  the  property,  nor  able  to  carry  on: 
Its  business.  It  Is  true  it  alleges  the  corpora- 
tion la  short  of  funds,  and  perhaps  the  true 
reason  why  the  plaintiff  desired  the  appoint- 
ment of  a  receiver  is  to  be  found  in  the  alle- 
gation that  a  large  number  of  creditors  are 
threatening  to  commence  attachment  pro- 
ceedings and  other  litigation,  etc. ;  but  this  is 
no  g^round  for  the  appointment  of  a  receiver. 
If  the  attorney  for  the  plaintiff  had  been  as 
prolific  of  charges  of  fraud  and  mismanage- 
ment by  the  officers  of  the  company  in  his 
petition  as  he  has  been  in  his  briefs,  he  would 
be  in  a  better  position  to  claim  the  relief  be 
asks. 

A  court  of  equity  has  no  power  to  appoint 
a  receiver  for  a  solvent  concern  for  the  pur- 
pose of  preventing  Its  creditors  from  main- 
taining actions  against  It  for  the  recovery  of 
their  debts,  and  under  the  facts  alleged  as 
to  assets  the  value  of  the  property  largely  ex- 
ceeded the  debts.  Further  than  this  the  peti- 
tion seeks  no  relief  beyond  tbe  mere  ap- 
pointment of  a  receiver  to  care  for,  manage, 
and  control  the  property  and  business  of  the 
company.  Proceedings  for  the  appointment 
of  a  receiver  in  a  court  of  equity  are  usual- 
ly ancillary  in  nature,  and  liie  appoint- 
ment is  only  granted  as  an  incident  to  the  re- 
lief sought  in  the  petition.  It  Is  analogous 
to  an  attachment  proceeding  in  an  action  at. 
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law  In  M  far  SB  being  dependent  npon  the 
main  action.  In  a  recent  case  In  this  court — 
Vila  T.  Grand  Island  E.  L.,  I.  &  C.  S.  Co., 
97  N.  W.  613,  63  L.  R.  A.  791— this  qnes- 
QoD  bas  been  fully  discussed  by  Holcomb, 
J.,  and  the  principles  fully  and  clearly  stat- 
ed. But  In  the  petition  it  is  not  alleged  that 
the  directors  of  the  corporation  are  not  en- 
tirely able  and  willing  to  carry  on  Its  bnal- 
ness,  nor  that  any  dissension  or  trouble  ex- 
ists among  them.  The  relief  sought  amounts 
practically  to  a  removal  by  the  court  of  the 
officers  of  the  conioratlon  and  the  installa- 
tlon  by  the  court  Itself  of  its  officer,  the  re- 
ceiver, as  the  manager  of  the  corpornte  af- 
talnu  We  know  of  no  such  power  residing 
in  the  court  under  the  facts  recited  In  the 
petition. 

A  receirer  was  appointed  under  this  peti- 
tion, and  on  the  3d  of  January,  1903,  Abel 
Anderson,  trustee,  was  served  with  a  notice 
tiiat  the  receiver  would  apply  to  the  dis- 
trict court  for  orders  authorizing  him  to  is- 
ree  receiver's  certLScates  as  first  liens  upon 
the  property  of  the  defendant  company  for 
the  necessary  expenses  of  preserving  the 
property  and  placing  its  product  upon  the 
maiiiet  Pursuant  to  this  notice,  Anderson 
appeared  specially,  and  objected  to  the  grant- 
ing of  any  order  making  any  charges  of  the 
receivership  a  lien  prior  to  the  mortgage; 
among  other  matters  alleging  that  the  peti- 
tion did  not  state  facts  sufficient  to  empow- 
er tbe  court  to  appoint  a  receiver,  and  there- 
fore the  receivership  Is  void.  The  cause  was 
beard  on  the  12th  of  January  at  chambers, 
and  the  objections  overruled.  On  February 
I'tb  another  summons  was  issued  in  tbe 
case  and  served  npon  Fred  Miller,  the  presi- 
dent of  the  defendant  company,  together  with 
a  notice  of  application  for  the  appointment 
of  a  receiver,  but  no  new  petition  appears  to 
have  been  .filed.  Following  the  service  of 
these  papers,  on  the  23d  day  of  February  an- 
other order  was  made  In  the  district  court' 
appointing  Cramper  receiver.  If  Cramper 
was  already  receiver,  the  object  of  this  sec- 
ond order  is  not  obvious.  On  the  1st  day 
of  July,  1903,  a  report  of  the  receiver  was 
filed  with  exhibits  showing  the  receipts  and 
disbursements  from  December  24th  to  June 
1st,  a  list  of  receiver's  certificates  issued, 
and  accounts  for  services  rendered  by  at- 
torneys to  the  receiver;  and  on  the  same  day 
there  was  filed  by  Abel  Anderson,  trustee, 
•Dtervener,  what  he  terms  an  Intervention  by 
leave  of  court,  In  which  he  alleges  the  execu- 
tion of  the  mortgage.  Its  recording,  that  $18,- 
■7)0  of  the  debt  is  due  and  unpaid,  that  he 
waa  not  a  party  to  the  application  for  a  re- 
ceiver and  had  no  notice  of  the  same,  that 
the  petition  for  such  appointment  does  not 
Sate  facts  which  entitle  the  plaintiff  to  the 
relief  demanded,  and  asks  that  the  receiver- 
ship and  the  costs  thereof  be  decreed  to  be 
junior  and  Inferior  to  tbe  plaintiffs'  rights. 
A  bearing  was  had  upon  the  intervention 
«nd  objections,  the  objections  were  overrul- 


ed, the  report  of  the  receiver  confirmed  and 
allowed,  and  the  amount  evidenced  by  the 
receiver's  certificates  decreed  to  be  first  liens 
upon  the  property  of  the  corporation,  supe- 
rior to  the  Hen  of  the  bonds  and  mortgage. 

It  is  contended  that  Anderson  appeared  at 
the  time  that  the  order  allowing  the  receiv- 
er to  Issue  certificates  was  made;  that  he  did 
not  appeal  from  the  same,  and  therefore 
that  the  order  allowing  them  to  be  Issued 
was  final  as  to  him.  It  will  be  observed, 
however,  that  the  order  then  made  allowing 
the  receiver  to  issue  certificates  was  merely 
interlocutory  in  Its  nature,  and  was  not  a. 
final  order  In  the  cause  from  which  appeal 
or  error  might  be  taken. 

It  is  further  argued  that  the  order  appoint- 
ing the  receiver  la  not  subject  to  collateral 
attack;  but  the  attack  made  by  Anderson 
In  his  Intervention  Is  not  a  collateral  at- 
tack. He  had  an  interest  in  tbe  subject-mat- 
ter, and  came  into  court  as  a  party  to  the  ac- 
tion when  he  Intervened  and  filed  his  objec- 
tions seeking  to  challenge  the  jurisdiction  of 
the  court  The  rule  is  settled  in  this  state 
that  the  question  of  the  sufficiency  of  a  pe- 
tition and  whether  it  states  a  cause  of  ac- 
tion may  be  raised  at  any  step  of  tbe  pro- 
ceedings; hence  Anderson  was  not  too  late, 
the  trial  court  was  entitled  to  consider  and 
pass  upon  the  question  of  jurisdiction,  and 
this  court  also  is  entitled  to  pass  upon  the 
same  question  upon  appeal.  The  petition 
being  clearly  Insufficient,  tbe  appointment  of 
the  receiver  by  the  lower  court  was  erro- 
neous, and  as  against  the  Intervener  and 
the  bondholders  whom  he  represents  the  char- 
ges of  the  receivership  do  not  constitute  prior 
liens  upon  the  property  of  the  defendant 
corporation. 

For  these  reasons  tbe  judgment  heretofore 
rendered  reversing  the  action  of  the  district 
court  should  be  adhered  to. 

AMES,  O.,  concurs. 

PER  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  former  judg- 
ment of  reversal  entered  in  this  court  is 
adhered  to. 


HACKER,  County  Clerk,  et  al.  v.  HOWB. 
(Supreme  Court  of  Nebraska.    Nov.  2,  1904.) 

TAXATION  —  BOABD  OT  EQUALIZATION— PBOCB- 
DUBE  —  ASSESSMBNT  —  CONCLUSIVENESS  — 
COLLATEBAL  ATTACK— NOTICE  OP  MEETINO- 
DITTIES  OP  COUNTV  BOABD— CONSTITUTIONAI. 
LAW— INDIVIDUAI.    TAXPATEB— INJONCTION. 

1.  The  state  board  of  equalization  and  assess- 
ment, in  tbe  equalization  of  property  as  between 
different  counties,  under  section  10,529,  Cobt)ey's 
Ann.  St.  1903,  is  not  required  to  enter  into  a 
formal  investigation,  examine  witnesses,  etc,  in 
ascertaining  the  relative  values  of  the  property 
of  tbe  different  counties  of  the  state.  It  may 
act  upon  the  abstracts  of  assessments  of  tbe 
different  counties  and  tbe  knowledge  of  its  own 
membership  as  to  values  generally. 
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2.  The  trial  oonrt  haying  found  that  the  state 
board  acted  in  good  faith,  and  without  fraud, 
and  the  evidence  sustaining  the  finding,  the  ele- 
ments of  bad  faith  and  fraud  are  eliminated 
from  the  consideration  of  the  questions  arising 
in  the  case. 

3.  The  Talues  placed  on  property  listed  for  as- 
sessment purposes  by  the  county  assessor  and 
his  deputies  are  not  conclusive  and  final.  The 
ussessment  as  finally  made  is  the  values  as  found 
by  the  assessors  and  as  corrected  and  equalised 
by  the  county  and  state  boards  of  equalization. 

4.  The  assessment  of  property  is  not  final  until 
acted  upon  by  the  county  and  state  boards  of 
equalization,  and  not  until  the  action  of  the  lat- 
ter is  certified  to  the  county  clerks  of  the  dif- 
ferent counties,  and  by  them  extended  upon  the 
tax  rolls. 

5.  An  assessment  is  an  official  listing  of  per- 
sons and  property,  with  an  estimate  of  the  value 
of  the  property  of  each  for  purposes  of  taxation. 

6.  The  state  board,  in  the  equalization  of  as- 
sessments as  between  different  counties,  acts  in 
a  quasi  judicial  capacity,  and  the  action  taken 
is  not  subject  to  collateral  attack  except  upon 
grounds  of  fraud  or  other  wrongful  conduct 
equivalent  thereto,  or  for  the  exercise  of  power 
not  conferred  upon  it  by  law. 

7.  The  action  of  the  state  board  in  the  equal- 
ization of  assessments  as  between  the  different 
counties  in  ordering  a  per  centum  of  increase  in 
the  aggregate  valuation  of  some  of  the  counties 
cannot  be  impeached,  in  the  absence  of  fraud, 
bad  faith,  or  usurpation  of  power,  by  evidence 
tending  to  prove  that  the  property  in  the  coun- 
ty affected  was  assessed  by  the  county  authori- 
ties at  its  actual  ca^h  value. 

8.  No  notice  is  required  other  than  that  given 
by  statute  of  the  time  and  place  of  meeting  or 
of  action  taken  by  the  state  board  in  the  equaii- 
Tation  of  the  assessments  of  property  of  the  dif- 
ferent counties  so  as  to  conform  to  law. 

9.  The  section  of  the  statute  providing  for 
the  equalisation  of  the  assessments  of  property 
as  between  the  different  counties  by  the  state 
board  by  a  per  centum  of  increase  or  decrease 
of  the  aggregate  valuations  so  as  to  make  the 
same  conform  to  law  is  not  invalid  because  no 
provisions  are  made  for  an  appeal  from  such 
action  to  the  courts  of  the  state. 

10.  An  owner  is  not  deprived  of  his  property 
without  due  process  of  law  by  means  of  taxa- 
tion if  he  has  an  opportunity  to  question  its 
validity  or  the  amount  of  such  tax  or  assess- 
ment at  some  stage  of  the  proceedings  either 
before  that  amount  ia  finally  determined  or  in 
subsequent  proceedings  for  its  collection. 

11.  The  state  board  cannot,  under  the  guise  of 
equalization,  raise  valuations  merely  for  the 
puri>ose  of  making  such  increase,  but  when  an 
Increase  results  incidentally  in  the  equalization 
of  property,  so  that  all  property  may  bear  its 
equitable  proportion  of  the  burdens  of  taxation, 
such  resulting  increase  is  within  the  legitimate 
exercise  of  the  power  to  equalize. 

12.  The  state  board  of  equalization  cannot  deal 
with  individual  assessments,  nor  take  into  con- 
sideration inequalities  as  between  individual  tax- 
poyers,  but  it  deals  only  with  the  values  of  the 
taxable  property  of  a  county  as  a  whole. 

13.  Individual  discrepancies  and  ineqaialities 
the  law  contemplates  shall  be  corrected  and 
equalized  by  county  boards  of  equalization,  who 
are  specially  empowered  to  hear  complaints  and 
grievances  as  between  individual  taxpayers  and 
to  adjust  and  remedy  the  same  as  may  be  just. 
A  taxjjaycr  failing  to  avail  himself  of  the  op- 
portunity thus  presented  has  no  legal  ground  of 
complaint  because  of  the  action  of  the  state 
board  of  equalization  in  lowering  or  raising  the 
valnntion  of  all  property  in  a  county  so  as  to 
conform  with  all  other  property  throughout  the 
state. 

14.  The  fact  that  an  individual  taxpayer  of  a 
county  has  returned  for  asses.sment  and  taxation 
money  on  hand  and  in  bank  at  its  full  face  value 
will  not  prevent  the  state  board  from  equaliz- 


ing the  assessment  by  raising  die  a«Tegate  val- 
ue of  all  property  in  such  county  the  per  cen- 
tum found  necessary  to  bring  it  to  a  uniform 
standard  with  all  property  of  the  different  coun- 
ties of  the  state,  nor  do  provisions  of  this  chaiv 
acter  violate  the  fundamental  law  requiring  all 
persons  and  corporations  to  pay  a  tax  in  propor- 
tion to  the  value  of  his,  her,  *t  its  property. 

15.  Such  an  assessment  of  money  at  its  l^al 
value,  and  an  order  of  Increase  in  the  value  of 
all  property  of  the  county,  inclnding  such  mon- 
ey, can  at  most  affect  only  the  one  item  of  prop- 
erty that  is  assessed  in  the  first  instance  at  its 
face  value. 

16.  Whether  a  court  of  equity  would  grant  re- 
lief from  such  overvaluation  not  determined. 

17.  In  no  event  will  an  injunction  lie  until  tax- 
es legally  due  on  sad)  aaaeasment  ai*  paid  or 
tendered. 

(Syllabus  by  the  C!oart) 

Error  to  District  Oourt,  Nemaba  Oonnty; 
Kelllgar,  Judge. 

Action  by  Cbotch  Howe,  for  himself  and 
other  taxpayers  of  Nemaha  county,  against 
Charles  R.  Haclcer,  county  derk,  and  James 
M.  Wright,  deputy.  Judgment  for  plaintifC, 
and  defendants  bring  error.    Reversed. 

See  100  N.  W.  1127. 

E.  Ferneau  and  H.  A.  Lambert,  for  plain- 
tiffs in  error.  E.  B.  Quackenbush,  F.  X. 
Prout,  and  Norrls  Brown,  for  defendant  in 
error. 

HOLGOMB,  C.  J.  The  state  board  of 
equalization  and  assessment,  acting  under 
the  provisions  and  by  the  authority  of  sec- 
tion 10,529  of  Cobbey's  Ann.  St  1908,  being  a 
part  of  the  general  revenue  act,  Increased  the 
aggregate  assessment  of  several  of  the  coun- 
ties of  the  state,  including  that  of  the  coun- 
ty of  Nemaha,  which  was  raised  6  per  cenL 
above  the  amount  as  assessed  and  equalized 
by  the  county  authorities.  The  action  thus 
taken  being  certified  to  the  county  clerk  of 
said  county.  It  became  his  duty,  under  said 
section,  to  add  to  the  assessment  of  each  piece 
or  parcel  of  property  assessed  In  said  county 
an  amount  equal  to  the  per  cent  of  Increase 
so  directed  as  aforesaid.  The  plaintiff  in  this 
action  brought  in  the  district  court  of  said 
county  an  injunction  suit  for  the  purpose  of 
restraining  the  county  clerk  and  his  deputy 
from  extending  on  the  tax  rolls  of  said  coun- 
ty the  percentage  of  Increase  to  the  assess- 
ed valuation  as  certified  by  the  state  board 
of  equalization.  After  joinder  of  issues  and 
a  hearing  to  the  court  the  injunction  was 
made  perpetual,  and  the  defendants  prose- 
cute error  proceedings  in  this  court 

The  substance  of  the  allegations  of  the 
plaintiff's  petition  on  which  is  grounded  his 
right  to  the  relief  prayed  for  is  to  the  ef- 
fect that:  (a)  The  state  board  of  equaliza- 
tion, In  ordering  the  Increase  complained  of, 
acted  arbitrarily,  capriciously,  and  fraudu- 
lently, (b)  That  all  property,  both  real  and 
personal,  in  Nemaha  county,  had  been  valued 
at  Its  true,  full,  and  actual  cash  value,  and 
assessed  at  one-flfth  thereof,  as  provided  by 
law,  by  the  local  authorities,  and  that  the 

f  17.  See  TaxaUon,  voL  16.  CenL  Die  |  VUL 
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proposed  per  centnin  of  increase  would  op- 
erate to  raise  the  value  of  all  property  above 
its  actnal  cash  value,  discriminate  against 
the  taxpayers  of  Nemaha  county,  and  vio- 
late the  provisions  of  the  fundamental  law 
which  require  that  all  property  shall  be  as- 
sessed so  that  each  person  and  corporation 
shall  pay  a  tax  In  proportion  to  the  value  of 
bis.  her,  or  Its  property,  (c)  That  no  notice 
of  any  kind  was  given  to  the  taxpayers  of 
Nemaha  county  of  the  proposed  increase,  and 
that  no  way  is  provided  by  which  the  action 
of  the  board  can  be  reviewed  In  a  court  of 
last  resort  (d)  That  the  action  of  the  state 
board  of  equalization  was  null  and  void,  be- 
cause the  Increase  of  the  aggregate  valua- 
tion of  the  several  cotmtles  as  ordered  was 
in  effect  a  reassessment  of  property,  and  not 
an  equalization  thereof,  and  that  said  board 
exceeded  Its  powers  and  jurisdiction,  (e) 
There  are  also  allegations  to  be  found  In  the 
petition  to  the  effect  that  two  certain  tax- 
payers of  the  county,  who  are  named,  listed 
and  returned  for  assessment  certain  sums  of 
money  on  hand  and  in  bank,  which  were  val- 
ued and  assessed  at  their  full  legal  value, 
and  that  there  was  returned  for  assessment 
and  assessed  in  said  county  the  aggregate 
sum  of  $306,506  in  money  at  its  full  face  val- 
ue, and  that  the  state  board  of  equalization 
knowing  such  facts,  without  authority,  and 
in  excess  of  Its  power  by  said  order  of  in- 
crease, raised  the  valuation  of  such  property 
above  Its  legal  and  ftice  value,  in  violation 
of  the  provisions  of  the  fundamental  law  re- 
quiring uniformity  and  equality  in  the  valua- 
tion of  property  taxed  for  the  purpose  of  rais- 
ing needful  revenues.  The  constitutionality 
of  the  section  under  which  the  state  board 
acted  Is  specially  challenged  in  the  petition, 
but  the  grounds  advanced  are  substantially 
the  same  as  those  above  mentioned  as  the 
foundation  for  maintaining  the  injunction 
suit,  and  will  be  covered,  without  particular- 
ly referring  thereto,  in  the  general  discussion 
to  follow. 

1.  There  are  found  in  the  petition  some  al- 
legations of  a  very  general  character  char- 
ging that  the  state  board  of  equalization,  in 
ordering  the  per  centum  of  increase  com- 
plained of,  acted  in  a  capricious,  arbitrary,^ 
and  fraudulent  manner.  The  trial  court,' 
while  its  principal  finding  was  general,  and 
in  favor  of  the  plaintiff  in  the  suit,  found 
specially  "that' the  state  board  of  equaliza- 
tion and  assessment.  In  directing  the  Increase 
of  five  per  cent  to  the  assessed  valuation, 
acted  In  good  faith,  and  without  fraud." 
This  finding  is  amply  supported  by  the  evi- 
dence, and  Is  the  only  one  that  could  have 
been  sustained.  It  Is  not  to  be  doubted  that 
the  state  board  of  equalization,  in  taking 
the  action  and  making  the  order  complained 
of,  acted  in  the  utmost  good  faith,  with  a 
view  solely  of  equalizing  the  assessments  of 
the  different  counties  of  the  state  In  the  dls- 
diarge  of  a  duty  Imposed  upon  it  by  law. 
101  N.W.— 17 


The  board  Is  not,  under  the  statute,  required 
to  enter  Into  a  formal  Judicial  investigation 
of  the  values  of  property  to  be  affected  by  its 
action  in  the  discharge  of  its  duties  as  n 
board  of  equalization.  It  Is  Its  duty,  under 
the  law,  to  adjust  and  equalize  the  valuation 
of  real  and  personal  property  in  the  differ- 
ent counties  by  a  per  centum  of  increase  or 
decrease  of  the  aggregate  valuation  of  the 
county  with  the  vleW  of  apportioning  equita- 
bly the  burden  of  state  government,  and  in 
doing  so  each  member  acts  upon  his  own 
knowledge  of  the  facts,  and  without  requlr- 
I  ing  other  evidence.  The  fact  that  valua- 
I  tions  are  Increased  or  decreased  In  any  one 
county  without  the  examination  of  witnesses 
I  Is  immaterial.  When  the  board  has  before 
I  it  the  abstracts  of  assessment  of  the  dif- 
ferent counties  such  as  are  required  to  be 
formulated  and  furnished  for  its  informa- 
tion under  the  law,  it  Is  in  a  position  to  pro- 
ceed in  the  discharge  of  its  duties  pertain- 
ing to  the  equalization  of  assessments  of 
the  different  counties,  and  is  authorized  to 
act  upon  such  information  and  the  knowl- 
edge of  its  members  as  to  values  of  property 
generally,  without  further  or  different  Infor- 
mation or  greater  formality.  Cooley  on  Tax- 
ation (3d  Ed.)  784;  1  Desty  on  Taxation,  505; 
People  V.  Lothrop,  8  Colo.  428;  New  York 
City  V.  Davenport  92  N.  Y.  604;  St  Louis  R. 
Co.  V.  Surrell,  88  111.  535.  The  question, 
therefore,  of  fraud,  arbitrary  or  capricious 
action,  or  other  aireged  improper  motive  or 
conduct  on  the  part  of  the  different  members 
of  the  board  In  entering  the  order  com- 
plained of  must  be  eliminated  in  the  consid- 
eration of  all  further  questions  arising  In  the 
case. 

2.  Broadly  stated,  the  principal  ground  re- 
lied on  to  maintain  the  injunction  sued  for 
Is  the  alleged  fact  that  all  property  in  Ne- 
maha county  was  valued  by  the  county  au- 
thorities at  its  full  and  actual  cash  value, 
and  that  the  proposed  Increase  ordered  by 
the  state  board  of  equalization  will  result  in 
an  overvaluation  of  property,  operate  as  a 
discrimination  against  the  taxpayers  of  the 
county,  in  that  it  compels  them  to  pay  taxes 
on  property  they  do  not  possess,  in  violation 
of  the  constitutional  rule  requiring  taxation 
to  be  according  to  the  value  of  the  proi)erty 
taxed.  The  weakness  of  the  position  assum- 
ed Ilea  in  the  premises  advanced  in  support 
of  it  It  is  not  conceded  that  the  property 
assessed  in  this  county  as  valued  by  the 
county  authorities  is  assessed  at  its  full  val- 
ue; nor  can  it  be  accepted  as  a  sound  propo- 
sition that  the  values  placed  on  the  property 
listed  with  and  assessed  by  the  county  as- 
sessor and  his  deputies  are  conclusive  and 
binding  on  the  state  board  of  equalization 
as  being  the  true  and  actual  values  thereof. 
The  values  of  property  on  which  taxes  are 
to  be  levied  are,  under  the  statute,  to  be  de- 
termined, not  by  the  county  assessor  alone, 
but  only  In  conjunction  with  equalizing  boards 
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which  are  provided  for  the  very  purpose  »t 
correcting  errors  and  inequalities  in  yalua- 
tlons  as  fixed  by  the  assessor,  and  to  bring 
all  property  values  to  a  uniform  standard. 
It  is  the  duty  of  the  county  assessor  and  his 
deputies  to  list  all  property  In  the  county 
subject  to  taxation,  and  value  the  same  in 
the  assessment  thereof  at  its  actual  cash 
value.  After  the  property  haa  thus  been 
scheduled  and  assessed  and  returned  to  the 
county  board,  It  Is  the  duty  of  the  latter,  under 
the  provisions  of  section  10,520,  Cobbey's  Ann. 
St.  1903,  to  fairly  and  Impartially  equalize 
the  valuation  of  the  personal  property  and 
the  real  estate  by  raising  or  lowering  the 
valuation  as  returned  by  the  county  assessor. 
And  to  hear  grievances  and  complaints  re- 
garding the  different  assessments  returned, 
and  to  review  and  correct  the  same  as  shall 
appear  to  be  just;  all  of  which  Is  to  be  done 
In  the  manner  provided  in  said  section.  By 
the  section  under  consideration,  after  the  for- 
warding of  abstracts  of  the  assessments  of 
the  different  counties  as  Is  provided  in  the 
revenue  act.  It  is  made  the  duty  of  the  state 
board  of  equalization,  at  the  time  and  place 
therein  stated,  to  meet  for  the  purpose  of 
equalizing  assessments  as  between  the  differ- 
ent counties,  and  to  examine  the  abstracts  of 
property  assessed  for  taxation  in  the  several 
counties,  and  to  equalize  such  assessments  so 
as  to  make  the  same  conform  to  law.  For 
that  purpose  power  is  giren  the  state  board 
to  Increase  or  decrease  the  assessed  valua- 
tion of  any  county  by  a  per  centum,  and  to 
certify  the  same  to  the  county  clerk  of  the 
county  affected,  whose  duty  it  is  to  add  to 
or  deduct  from  eadh  piece  or  parcel  of  prop- 
erty an  amount  equal  to  the  per  cent  of  in- 
crease or  decrease  as  thas  fixed  by  the  state 
board.  The  assessment  and  valuation  of 
property,  as  well  as  the  subject  of  taxation 
generally,  is  purely  a  matter  for  the  Legis- 
lature whose  power  in  the  premises  is  plenary, 
except  as  limited  by  the  Constitution.  By 
the  Constitution  it  is  expressly  said  that  the 
value  of  property  on  which  taxes  arc  levied 
shall  be  determined  in  such  manner  as  the 
Legislature  shall  direct.  The  Legislature  has 
provided  by  statute  that  the  county  assessor 
shall  ascertain  the  value  in  the  first  instance, 
and  that  the  valuation  as  thus  determined  is 
subject  to  correction  and  review  as  between 
individual  taxpayers  and  taxing  districts  in 
the  county  by  the  county  board  of  equaliza- 
tion, and  that  the  values  of  the  property  of 
the  different  counties  in  the  aggregate  as 
thus  determined  may  be  adjusted  and  equal- 
ized by  the  state  board  of  equalization,  to  the 
end  that  all  property  of  the  different  coun- 
ties may  contribute  its  Just  and  equitable 
proportion  of  the  public  revenues.  These 
several  steps,  then,  it  will  b«  observed,  are 
necessary  to  be  taken  in  order  that  values 
may  be  legally  and  finally  ascertained  for 
the  purposes  of  levying  taxes  as  a  means  of 
producing  revenues.  This  method  of  deter- 
mining values  tor  pirpoaes  of  taxation  is 


contemplated  not  only  by  0ie  statutory  law, 
but  also  by  the  Constitution,  which  in  terms 
confides  the  subject  to  the  legislative  branch 
of  government.  That  these  different  steps 
are  all  essential  to  the  ascertainment  of  the 
!  true  value  of  property  and  the  making  of  • 
valid  assessment  is  made  manifest  by  the 
language  of  section  10,531,  Cobbey's  Ann.  St 
1903.  It  Is  there  declared  that  no  assess- 
ment shall  be  deemed  final  until  the  action 
j  of  the  state  board  shall  have  been  bad  and 
I  certified  to  the  county  clerks,  and  by  them 
extended  upon  the  tax  rolls,  and  that  t>»e 
i  assessment  as  made  and  corrected  by  the 
county  board  of  equalization  and  by  the  state 
board  shall  be  the  final  assessment  of  prop- 
erty for  that  year,  and  taxes  for  all  pur- 
poses shall  be  levied  upon  such  final  assess- 
ment An  assessment  means  the  determina- 
tion of  the  value  of  a  man's  property  for  the 
i  purpose  of  levying  a  tax;  an  official  listing 
I  of  persons  and  property,  with  an  estimate  of 
]  the  value  of  the  property  of  each  for  purpos- 
:  es  of  taxation.  3  Cyc.  1111.  Wherein,  then, 
may  it  be  said  that  the  state  board  of  equal- 
j  Izatlon  has  transcended  its  powers,  and  acted 
beyond  the  scope  of  Its  authority,  in  regard 
to  the  matters  complained  of?  The  actions 
not  only  of  the  county  assessor  in  fixing  the 
valuation  in  the  first  instance,  but  also  that 
of  the  county  board  of  equalization  and  of 
the  state  board  of  equalization  in  equalizing 
as  between  different  counties,  are,  in  tbeir 
nature,  quasi  Judicial,  and  are  not  subject 
to  collateral  attack  except  upon  grounds  of 
fraud,  actual  or  constructive,  or  for  the  ex- 
ercise of  a  power  not  conferred  upon  them 
by  statute.  In  State  ex  rel.  Bee  Building  Co. 
T.  Savage,  65  Neb.  714,  91  N.  W.  716,  it  Is 
held  that:  "In  assessing  property  for  taxa- 
tion purposes,  the  board  is  clothed  with  quasi 
Judicial  powers  as  to  the  valuation  of  sucb 
property,  and  when  it  has  once  acted  on  suf- 
ficient information  and  expressed  an  hon- 
est Judgment  as  to  sucb  valtie  its  Judgment 
cannot  be  controlled  by  writ  of  mandamus." 
Also  that:  "The  presumption  la  that  when 
an  officer  or  assessing  body  values  property 
for  assessment  purposes  he  or  it  acts  fairly 
and  Impartially  in  fixing  such  valuation."  In 
'1  Cooley  on  Taxation  (3d  Ed.)  784,  it  Is  said: 
"Equalization  of  assessments  has  for  its  gen- 
eral purpose  to  bring  the  assessment  of  dif- 
ferent parts  of  a  taxing  district  to  the  same 
relative  standard,  so  that  no  one  of  the  parts 
may  be  compelleis  to  pay  a  disproportionate 
part  of  the  tax.  T«  accomplish  this  purpose, 
assessment  rolls  are  equalized  by  county 
courts,  boards  of  supervisors,  or  commission- 
ers, and  the  aggregate  of  the  county  assess- 
ments by  a  state  board  established  for  tbe 
purpose.  This  Is  not  done  by  changing  In- 
dividual assessments,  but  by  fixing  the  ag- 
gregate sum  for  the  several  districts  at  what, 
in  tbe  opinion  of  the  board,  they  should  be. 
so  that  general  taxes  may  be  levied  accord- 
ing to  their  determination.  Instead  of  on  the 
assessor's  footings.    These  boards  act  Judl- 
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dally  tn  eqnalbdnf,  and  tketr  deelslo*  Is  e«i- 
clnsiTe.  *  *  *  In  ralsinK  or  reducing  th« 
assessment  ttf  a  district  It  la  sufficient  for 
the  board  to  designate  a  percentage  of  in- 
crease or  reduction."  Dnder  a  revenue  stat- 
ute essentially  similar  to  ours  in  respect  of 
tbc  matter  now  under  consideration,  it  is  said 
hj  the  Ai^ellate  Oourt  of  the  state  of  Indi- 
ana: "County  boards  of  review  and  the  atate 
board  of  tax  commissioners  are  clothed  with 
quasi  Judicial  powers  in  bringing  about  uni- 
formity and  equality  of  taxation.  The  acts 
of  these  boards  are  judicial  in  their  charac- 
ter, and  their  Judgments  are  not  open  to  col- 
lateral attack.  If  errors  or  irregularitiea  are 
committed,  they  must  be  corrected  In  the 
mode  pointed  out  by  the  statute;  and,  if  not 
so  corrected,  they  are  conclusive,  for  courts 
have  not  the  i>ower  to  control  their  discre- 
tioM."  Biggs  V.  Board,  7  tnd.  App.  143,  34 
N.  fl.  GOO.  See,  also,  Jones  v.  Rusbvllle  Na- 
tional Gai  Co..  135  Ind.  G9S,  86  N.  E.  390. 
Other  authorities  might  be  cited  without 
number,  but  the  above  are  believed  sufficient 
to  set  at  rest  the  contention  that  the  action 
of  the  state  board  In  regard  to  the  order  com- 
plained of  can  be  impeached  by  an  attempt 
to  show  that  the  property  in  Nemaha  county 
had  been  by  the  assessors  valued  at  Its  full 
and  actual  cash  value.  As  well  might  an  Is- 
sue be  raised  as  to  the  values  placed  by  the 
county  assessor  on  the  proiwrty  of  each  in- 
dlvldnal  taxpayer,  and  an  attempt  made  to 
annul  the  assessment  on  the  ground  of  over- 
valuation, which  the  authorities  are  all 
agreed  cannot  be  done.  In  the  absence  of 
fraud,  or  other  misconduct,  or  arbitrary  ex- 
ercise of  power  equlvale'nt  thereto,  the  rule 
Is  universal  to  the  effect  that  the  discretion 
of  assessing  officers  and  boards  of  equali- 
zation cannot  be  controlled  by  the  courts  in 
collateral  proceedings,  nor  can  errors  of  Judg- 
ment and  overvaluation  In  the  assessment  of 
property  be  rightfully  reviewed  by  them  in 
the  absence  of  statutes  authorizing  such  pro- 
ceedings. Loewenthal  v.  People,  192  III.  222, 
61  N.  B.  462;  New  Haven  Cloclc  Co.  v.  Eoch- 
ersperger,  175  III.  383,  51  N.  E.  629;  State 
ex  rel.  Bee  Building  Oo.  v.  Savage,  supra; 
High,  Injunction,  vol.  1,  U  490,  493. 

3.  With  reference  to  the  alleged  want  of 
notice  of  the  meeting  of  the  state  board  of 
equalization,  none  Is  required.  The  section 
under  which  the  board  acted  fixes  the  time 
and  place  of  the  meeting,  and  this  of  itself  is 
sufficient  notice,  even  though  one  were  re- 
quired, to  the  different  counties  and  all  ]per- 
sons  interested  of  the  time  and  place  of  such 
meeting.  By  this  statute  all  are  warned  as 
to  when  the  meeting  will  occur,  and  the 
nature  of  the  action  which  may  be  taken  in 
pursuance  of  the  power  therein  conferred  up- 
on the  board.  The  section  meets  all  legal  re- 
qairements  as  to  public  notice,  and  no  addi- 
tional duty  devolves  upon  the  board  to  no- 
tify any  of  the  time  and  place  of  its  meeting 
or  of  Its  contemplated  action  when  convened 
.for  the  purposes  contemplated  by  the  statute. 


Halle  V.  Hdm«r,  13  Neb.  87,  10  N.  W.  668^ 
is  a  case  directly  in  point  It  is  there  held 
that,  where  the  valuation  of  property,  as 
returned  by  the  assessor  as  to  an  entire  pre- 
i  dnct  or  tax  district,  is  relatively  too  low  oC 
I  too  high,  It  may  be  raised  or  lowered  by  the 
board  of  equalization  without  notice  previous- 
ly given  to  the  property  owners;  citing  Dun- 
dy V.  Richardson  County,  S  Neb.  508,  1  N.  W. 
565,  in  support  of  the  rule.  Of  like  effect  is 
1  Cooley  on  Taxation  (3d  Bd.)  786;  Spalding 
T.  Hill,  86  Ky.  C36,  7  S.  W.  27;  State  v. 
Armstrong,  19  Utah,  117,  66  Pac.  1076. 

Whether  or  not  the  action  of  the  state 
board  of  equalization  in  ordering  a  per 
centum  of  increase  to  the  aggregate  valua- 
tion of  the  property  in  the  different  counties 
affected  by  the  order  may  be  reviewed  by 
proceedings  in  error  in  the  courts  need  not 
here  be  determlnedi.  In  either  event,  the 
plaintiff  must  fail  in  this  action  on  the  merits 
of  the  case  as  disclosed  by  the  pleadings  and 
the  evidence.  Judgment  must  go  against 
him  regardless  of  the  question.  He  bases  his 
right  to  an  appeal  to  the  courts  for  the  pur- 
pose of  testing  the  legality  of  the  proceed- 
ings of  the  state  board  of  equalization  on 
the  gronnd  that  its  action  Is  not  reviewable 
in  a  direct  proceeding,  and  at  the  same  time 
complains  that  his  property  is  being  taken 
without  due  process  qt  law.  These  are  in- 
consistent positions.  He  certainly  Is  not  de- 
nied due  process  of  law  If  the  courts  are 
open  to  him  in  which  he  may  try  the  ques- 
tion of  the  scope  of  action  and  the  power  of 
the  state  board  to  equalize  the  valuation  of 
properties  as  between  the  different  counties  bo 
as  to  brbig  about  uniformity  and  equality  of 
taxation.  It  is  not  essential,  in  order  to 
constitute  due  process  of  law,  that  a  tax- 
payer shall  have  the  right  to  a  direct  pro;- 
ceeding  in  the  courts  to  review  the  action 
of  persons,  boards,  and  tribunals  empowered, 
to  assess  property  and  levy  taxes  for  the 
purpose  of  raising  revenues  for  expenses  of 
goverument.  It  is  not  required  that  Judicial 
proceedings  be  resorted  to  in  enforcing  tha 
levying  and  payment  of  taxes.  The  right  to 
an  appeal  is  purely  statutory.  2  Cooley,  Tax- 
ation (3d  Ed.)  893.  These  are  special  offi- 
cers and  tribunals  within  themselves  em- 
powered to  do  and  perform  all  acts  necesh 
sary  and  essential  in  the  accomplishment  of 
the  collection  of  the  public  revenues.  Due 
process  of  law  Is  observed  if  in  the  different 
steps  taken  by  the  officers  and  tribunals  cre- 
ated by  statute  an  opportunity  is  given  to 
an  Individual  taxpayer  who  may  feel  ag- 
grieved to  be  heard  with  reference  thereto, 
and  power  Is  given  to  redress  such  griev- 
ance as  may  be  right  and  Just.  Personal 
notice  is  not  always  essential.  Notice  giv- 
en by  statute  or  by  publication  may  be  snffl- 
cient.  An  owner  is  not  deprived  of  his  prop- 
erty without  due  process  of  law  if  be  has 
an  opportunity  to  question  Its  validity  or  the 
amount  of  such  tax  or  assessment  at  some 
stage  of  the  proceedings  either  before  ■  that. 
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amount  is  finally  determined  or  la  subsequent 
proceedings  for  its  collection.  1  Cooley,  Tax- 
ation (3d  Ed.)  60. 

4.  Concemins  tlie  contention  that  fbe  state 
board  in  respect  of  tiie  action  talcen  did 
not  equalize,  but  reassessed,  the  property  of 
the  several  counties,  raising  the  aggregate 
valaatlons  thereof  according  to  the  percent- 
age applied  to  each  county,  it  may  be  said 
tliat  manifestly  the  board  lias  no  power  to 
increase  valuations  merely  for  the  pnrpose 
of  making  such  increase.  The  limitations  of 
law  relative  to  tax  levies,  the  fixing  of  valu- 
ations, and  the  equalization  thereof,  cannot 
be  nullified  and  rendered  impotent  by  an 
attempt  to  increase  the  aggregate  of  the 
grand  a^essment  rolls  under  the  guise  of 
equalization.  Poe  v.  Howell  (N.  M.)  67  Paa 
65;  Wallace  v.  State  Board  of  Equalization 
(Mont.)  46  Pac.  268;  1  Desty  on  Taxation, 
505.  But  in  the  case  at  bar  we  think  it  clear 
that  the  increase  resulting  from  the  action 
of  the  state  board  was  purely  incidental  to 
a  proper  equalization  of  the  assessment  of 
the  dilTerent  counties  as  returned  to  that 
body.  From  the  action  taken  It  Is  fairly 
inferable  that  In  66  of  the  90  counties  of  the 
state  property  was  found  to  be  assessed  uni- 
formly, and  at  its  actual  cash  value,  while 
in  24  counties  the  valuations  placed  upon 
property  generally  were  relatively  too  low, 
and  required,  in  order  that  the  rule  of  uni- 
formity might  be  observed  and  equality  at- 
tained, a  raise  of  the  aggregate  valuation  of 
those  increased  from  2  per  cent,  in  one  in- 
stance to  10  per  cent,  in  others.  Surely  It 
may  not  be  said  that,  it  having  been  ascer- 
tained that  so  nearly  all  of  the  property  of 
the  different  counties  had  been  assessed  at 
its  true  value,  in  order  to  properly  adjust 
nnd  equalize  there  must  be  a  reduction  of  a 
certain  percentage  in  this  larger  number  of 
counties,  and  a  corresponding  increase,  and 
less  than  was  ordered,  in  the  smaller  number, 
80  that  the  grand  total  of  the  assessment  roll 
should  not  be  disturbed.  While  a  plan  or 
method  of  raising  the  value  of  some  of  the 
counties  and  lowering  others  may  be  generally 
resorted  to  in  order  to  bring  about  equality, 
yet  it  would,  in  the  present  instance,  be  in 
a  measure  a  perversion  of  the  law  to  reduce 
t)elow  its  actual  volue  by  far  the  larger 
proportion  of  the  property  in  the  state  evb- 
Ject  to  taxation  for  the  purpose  of  avoiding 
an  actual  increase  in  the  total  valuation 
of  all  property.  The  statute  does  not  limit 
the  state  board  In  the  matter  of  equalization 
to  the  aggregate  value  as  shown  by  the  re- 
turns of  all  the  difl'erent  counties.  Its  pro- 
visions are  that  the  board  may  increase  or 
decrease  by  percentum  to  be  added  to  or 
deducted  from  the  aggregate  value  of  the 
different  counties  to  make  them  conform  to 
law.  Of  course,  Jhey  have  authority  only  to 
equalize,  and  to  equalize  Is  to  adjust  dif- 
ference in  value  so  as  to  bring  all  to  a  com- 
mon standard,  and  to  the  end  that  all  prop- 
erty assessed  shall  bear  its  just  proportion 


of  the  burdens  of  taxation.    Wh««  equaliza- 
tion is  the  main  object,  and  the  increase  re- 
sulting therefrom  is  Incidental,  we  think  tbe 
action  is  undoubtedly  a  legitimate  exercise 
of  the  powers  conferred  upon  the  board.    If 
the  object  appeared  to  be  to  raise  the  aggre- 
gate of  the  total  assessed  valuation,  sudi 
action  would,  in  our  judgment,  have  to'be 
condemned  as  an  nnwarranted  exorcise  ot 
the  authority  to  equalize.    The  subject  has 
received  some  consideration  from  the  court 
In  Suydam  v.  Merrick  County,  19  Neb.  155, 27 
N.  W.  142,  under  a  statute  which  prohibited 
the  raising  or.  lowering  of  the  total  valuation 
of  the  assessment  ndl  of  the  comity.    It  is 
there  said:    "It  is  the  duty  of  the  board  to 
find   this  medium   (that  to,   the   mean  be- 
tween  the   lower  and   the   higher  values), 
adopt  it  as  the  true  standard,  and  raise  tbe 
one  extreme  and  lower  the  other  to  it,  and 
thus  leave  the  general  result  or  common  ag- 
gregate of  valuation  of  property  of  tbe  whole 
county   neither  raised  nor  lowered   except 
in  sudi  an  amount  as  may  be  actually  neces- 
sary and  Incidental   to  a  proper  and  just 
equalization.    See,  also,  Bardrick  v.  Dillon, 
7  Okl.  535,  54  Pac.  785,  where  it  is  held  that 
a  county  board  of  equalization  may  adopt  as 
tbe  basis  for  equalization  the  assessment  of 
a  township,  which,  in  their  judgment,  most 
nearly  represents  the  true  cash  valuation, 
and  add  to  or  deduct  from  other  townships 
such  per  cent,  as  will  cause  them  to  conform 
In  valuation  to  the  one  adopted  as  a  basis, 
and  this  notwithstanding  such  action  may 
either  Increase  or  decrease   the   aggregate 
valuation  as  shown  by  all  the  township  re- 
turns.   The  rule  as  thus  announced  in  tbe 
opinion  cited  is  probably  stated  too  broadly. 
The  opinion  apparently  overlooks  the  fact 
that  the  valuation  of  property  assessed  for 
taxation  is  primarily  for  assessing  officers 
and  that  boards  of  equalization,  except  as 
conferred  by  statute,  are  not  authorized  to 
cliange  the  result;  and  then  only  in  order  to 
effectuate  an  adjustment  of  values  so  as  to 
bring    about    uniformity.    Our    statute,    we 
think,  contemplated  that  the  state  board  of 
equalization  may  equalize  valuations  as  be- 
tween tbe  different  counties  in  tbe  sense  the 
word  Is  usually  and  ordinarily  understood; 
that  is,  the  state  board  is  empowered    to 
correct  and  adjust  inequalities  in  valuation 
to  the  end  that  all  property  shall  relatively 
be  valued  on  the  same  basis  for  purposes  of 
taxation,  as  near  as  the  same  is  practicable. 
In  either  view  of  the  subject,  however,  the 
action  taken  by  the  state  board  was  witbin 
the  scope  of  Its  powers,  and  the  increase  In 
the  aggregate  valuation  of  the  equalized  as- 
sessments resulted  only  .incidentally  to  the 
main  object  sought  to  be  accomplished. 

6.  We  are  asked  to  declare  the  order  of  tbe 
state  board  of  equalization  as  of  no  validity, 
and  as  being  in  confiict  with  the  Constitution 
respecting  the  raising  of  needful  revenues 
by  levying  taxes  on  all  property  according; 
to  its  valuation,  on  tbe  ground  that,  as  aJ- 
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leged  in  the  petition,  tiiere  were  returned 
by  certain  of  tbe  taxpayers  of  Nemaha  coun- 
ty certain  sums  of  money  which  It  is  as- 
wrted  were  valued  and  assessed  at  the  full, 
fixed,  and  legal  value  thereof,  and  that  the 
order  complained  of  results  in  the  assess- 
ment of  this  class  of  taxable  property  at  a 
greater  raluation  than  It  actually  possesses. 
To  this  it  may  be  said  that  the  plainUfT  is 
not  In  a  position  to  raise  the  question.    The 
increase  complained  of  on  this  Item  of  prop- 
erty could  at  most  affect  only  the  taxpayer 
listing  and  returning  such  property  for  as- 
lessment,  and  the  plaintiff  is  not  one  of  them. 
While  he  professes  to  bring  the  action  in  be- 
balf  of  himself  and  all  others  similarly  sit- 
nated,  there  are  none  situated  as  be  is  with 
respect  to  the  assessment  of  this  particular 
kind  of  property.    He  has  not  stated  a  caose 
ol  action  in  favor  of  liimself,  nor  shown  him- 
idf  entitled  to  the  relief  he  seeks  because  of 
his  allegations  to  the  effect  ttiat  some  third 
parties  whose  situation  is  entirely  dissimilar 
hare  grounds  of  complaint  which  may  pos- 
sibly entitie  them  to  some  equitable  relief 
in  an  independent  action.    If  money  on  hand 
or  in  bank,  such  as  has  been  returned  for 
assessment  purposes,   because  of  its  char- 
scter  and  characteristics  as  having  a  fixed 
legal  value  is  assessed  for  a  greater  sum  than 
is  permitted  by   law,   then  obtaining  relief 
and  redress  for  the  grievance  is  a  matter 
only  for  those  who  have  thus  been  injured. 
Again,  It  Is  manifest  that  the  state  board  of 
eqnalization  is  powerless  to  deal  with  par- 
ticular items  of  prop^ty  returned  for  taxa- 
tion and  Included  in  the  alMtracts  of  assess- 
ment on  which  the  board  acts.  The  law  pro- 
vides that  the  board  may  equalize  only  by 
increasing  or  decreasing  by  a  per  centum  of 
tbe  aggregate  valuation  of  all  the  property 
in  the  county  affected  by  the  order.    Abso- 
lute equality  is  unattainable,  and  the  law 
contemplates  only  that  it  shall  be  approach- 
ed as  nearly  as  may  be  found  practicable.    If 
it  were  shown  that  some  other  class  of  prop- 
erty was  assessed  by  the  county  authorities 
at  its  full  cash  value,  or  for  a  greater  amount, 
this  would  be  no  valid  objection  to  equaliz- 
ing tbe  property  of  tbe  county  as  a  whole. 
Tbe  state  board  does  not  deal  with  Individ- 
nal  asflessments,  but  with  the  property  of 
a  county  as  a  whole,  and  if  it  appears  to 
tliem  to  be  assessed  at  a  valuation  relatively 
lower  or  higher  than   the  property  in  all 
other  ooonties,  the  whole  is  affected  by  the 
order  of  equalization,  and  not  the  different 
items  or   classes.    Individual   discrepancies 
and  inequalities  the  law  contemplates  shall 
be  corrected  and  equalized  by  the  county 
authorities,  and  a  taxpayer  failing  to  avail 
himself  of  the  opportunity  thus  presented 
bas  no  legal  ground  of  complaint  because 
of  tbe  action  of  the  state  board  of  equaliza- 
tion in  lowering  or  raising  the  valuation  of 
all  the  property  in  the  county  so  as  to  con- 
form with  all  other  property  throughout  the 
•tat&    The  county  board  is  especially  em- 


powered to  hear  complaints  and  grievances 
as  between  individual  taxpayers,  and  to  ad- 
Just  and  remedy  the  same  as  may  seem  Just 
and  equitable.  Tbe  state  board  possesses  no 
such  power.  The  taxpayer  returning  money 
at  its  legal  value  could,  if  he  felt  aggrieved, 
complain  that  his  property  was  assessed  too 
high  as  compared  with  all  other  property. 
He  had  the  right  to  insist  tliat  all  property 
be  valued  on  the  same  basis,  and  Just  ground 
of  complaint  if  such  was  not  done.  State 
T.  Osbom,  80  Neb.  416,  88  N.  W.  367.  Not 
having  done  so,  be  is  presumed  to  have  been 
satisfied,  and  the  state  board  was  warrant- 
ed in  assuming  that  all  property  of  the  coun- 
ty, of  whatsoever  kind,  had  been  assessed 
on  tbe  same  basis  of  valuation,  and  to  equal- 
ize accordingly.  They  could  presume,  and 
probably  did,  that  all  of  the  money  required 
to  be  listed  had  not  In  fact  been  returned, 
or  that  it  was  assessed  at  the  same  relative 
valuation  as  all  other  property.  That  tribu- 
nal was  not  bound  to  and  did  not  take  into 
consideration  inequalities  as  between  individ- 
ual taxpayers,  and  could  not,  under  the  law, 
do  so,  had  It  been  inclined.  Orr  v.  State 
Board  of  Equalization  (Idaho)  28  Pac.  416; 
Wells  Fargo  &  Co.  v.  State  Board  of  Bqual- 
Ization,  66  Cal.  194;  State  ex  rel.  Cunning- 
ham V.  State  Board  of  Equalization  (Utah) 
60  Pac.  616.  We  are  not  to  be  understood 
as  holding  that  property,  such  as  money, 
which  bas  a  fixed,  definite,  and  unvarying 
value,  and  regarding  which  there  can  exist 
no  difference  of  opinion,  may  be  assessed 
and  the  owner  required  to  pay  a  tax  on  a 
value  greater  than  it  actually  possesses.  If 
such  results  follow  from  the  acts  of  the  state 
board  which  are  complained  of,  we  are  clearly 
of  the  opinion  that  the  proper  remedy  is  not 
an  attempt  to  nullify  the  action  taken  by  the 
state  board,  nor  will  an  injunction  Ue  re- 
straining the  county  officers  from  extending 
the  per  cent  of  increase  as  certified  by  the 
board,  nor  will  such  an  overassessment  of 
this  one  item  of  property  affect  the  legality 
of  tbo  order  of  equalization,  and  which  di- 
rects that  all  property  in  the  county  be  in- 
creased tbe  amount  of  tbe  percentage  found 
necessary  to  make  it  conform  to  all  other 
property  throughout  the  state.  Whether  a 
taxpayer  thus  situated  may  find  relief  in  a 
court  of  equity,  we  need  not  here  deter- 
mine. But,  if  such  can  be  done,  it  is  obvious 
upon  the  soundest  of  equitable  principles 
that  an  action  would  not  lie  until  there  had 
been  paid  or  tendered  the  amoqnt  of  tax 
Justly  and  legally  due  upon  the  face  val- 
ue of  such  property.  Concerning  a  case  of 
this  character  we  now  have  nothing  to  do, 
nor  do  we  express  any  opinion  thereon.  A 
consideration  of  all  questions  presented  by 
the  record  leads  us  to  the  conclusion  that 
the  state  board  of  equalization  acted  within 
the  scope  of  the  powers  conferred  upon  it 
by  statute,  that  its  order  directing  the  in- 
crease which  it  made  as  affecting  the  coun- 
ty of  Nemaha  and  the  property  of  its  tax- 
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payers  was  valid,  and  that  no  proTlslona  Vt 
the  organic  law  are  violated  by  Its  enforce- 
ment. It  follows  that  it  was  and  is  the 
duty  of  the  county  clerk  to  extend  the  same 
upon  the  tax  rolls  of  said  county.  The  Judf- 
ment  of  the  trial  court  making  the  injunction 
perpetual  is  reversed,  and  the  Injunction  suit 
la  dismissed. 
Reversed  and  dismissed. 


BOARD  OF  TRADE  OF  GRAND  HATBN  st 

al.  T.  DB  BRCTN  et  aL 
<Supreme  Court  of  Michigan.     N*v.  IS,  1904.) 

COHTBACTS— MKBCIHa  OF  laNDB— GAHCKLUL- 

now. 
1.  Complainants,  forming  an  anincorporated 
board  of  trade,  negotiated  with  defendants  for 
the  removal  d  their  business  to  the  city  ia 
^lich  complainants  resided,  and,  ainder  the  be- 
lief that  defendants'  entire  plant  was  to  be  re- 
moved, contracted  for  certain  concessions  to  de- 
fendants in  consideration  of  tha  removal,  de- 
fendants agreeing,  on  performance  of  tha  con- 
ditions by  plaintiffs,  to  occupy  the  buildings 
«rectad  for  them,  and  use  the  same  for  manu- 
facturing machinery.  The  persona  who  acted 
for  oomplainanta  had  no  aathority  to  oontraet 
for  the  removal  of  a  part  only  of  defendants' 
plant,  and  on  Iwing  advised  that  defendants  in- 
tended to  remove  only  a  part  thereof  nothing 
further  was  done.  Beld,  that  the  minds  of  the 
parties  never  met  with  reference  to  tlie  subject- 
matter  of  the  contract,  and  complainants  were 
entitled  to  have  the  same  canceled. 

Appeal  from  Circuit  Oonrt,  Ottawa  Coun- 
ty, in  Chancery;   Philip  Padgbam,  Judge. 

Bill  by  the  Board  of  Trade  of  Grand  Ha- 
ven, etc,  against  John  C.  De  Bruyn  and 
«then,  for  the  cancellation  of  a  contract 
From  a  Judgment  in  favor  of  complainants, 
defendants  appeal.    Affirmed. 

Frank  A.  Rodgera,  for  appellants.  George 
A.  Farr,  for  appellees. 

MOOKE,  C.  J.  The  circuit  Judge  made  a 
decree  in  favor  of  the  complainants  declar- 
ing a  contract  dated  the  13th  day  of  Novem- 
ber, 1900,  purporting  to  be  made  between  the 
complainants  and  said  defendants,  null  and 
void.  From  this  decree  the  defendants  have 
brought  the  case  here  by  appeal. 

It  is  the  claim  of  defendants  that  there  is 
no  ambiguity  in  the  contract;  that  the  par- 
ties to  it  knew  what  it  contained  when  it  was 
signed;  that,  if  Mr.  Watson  and  Mr.  Thiel- 
man  did  not  have  the  authority  to  enter  into 
this  contract  and  bind  the  other  coroplaln- 
»nts,  as  they  represented  to  the  defendants, 
then  they  would  be  liable  to  the  defendants 
for  any  damage  defendants  suffered  by  rea- 
son of  it,  and  tliat  the  bill  should  be  dismiss- 
ed. The  testimony  Is  conflicting,  but  a  care- 
ful peruual  of  the  record  satisfies  us,  as  it 
doubtless  did  the  circuit  Judge,  of  the  exist- 
ence of  the  following  facts:  Some  time  prior 
to  November,  1900,  the  city  of  Grand  Haven 
raised  a  sum  of  money  to  be  expended  in  the 
eifort  to  get  new  business  enterprises  to  set- 
tle In  Grand  Haven.    A  board  of  trade,  so 


called,  was  brotigtat  tote  existence,  through 
whom  and  a  board  of  five  trustees  the  money 
so  raised  was  to  be  expended.  The  complain- 
ants constitute  that  board  of  trade:  They 
elected  a  president  and  secretary.  The  offi- 
cers of  the  association  learned  that  the  de- 
fendants, doing  business  at  Grand  Rapids 
under  the  name  of  the  Valley  City  Machine 
Works,  owing  to  the  necessity  of  having 
more  room,  had  expressed  a  desire  to  estab- 
lish their  business  in  a  new  location.  Mr. 
Watson,  president  of  the  board  of  trade,  and 
Mr.  Thielman,  secretary,  entered  into  nego- 
tiations for  the  removal  of  the  plant  to 
Grand  Haven.  These  men  say  the  negotia- 
tions proceeded  npon  the  theory  that  the  en- 
tire plant  was  to  be  removed  to  Grand  Ha- 
ven,, and  they  are  corroborated  by  other  wlt- 
nessea  The  defendants  also  submitted  tha 
following  t»  complainants: 

"To  the  Hon.  Board  of  Trade,  Otty — Oes- 
tlemen:  In  order  to  locate  onr  biadneaB  here^ 
we  respectfully  submit  that  yon  assist  as  by 
donating  the  land  known  as  the  Blecker 
Place,  fronting  on  First  St.,  namely  three 
lots,  sixty  six  foot  front,  plus  the  three  cor- 
nered strip  back  of  same,  between  the  rail- 
road tracks.  $5,000  cash  to  be  used  In  erect- 
ing and  improving  necessary  buildings.  AJeo  , 
make  as  loan  in  cash,"  etc. 

On  the  19th  of  October  Mr.  Bosdi  wrote  to 
one  of  the  complainants  as  follows: 

"Mr.  George  W.  McBrlde,  Grand  Haven, 
Mich. — ^Dear  Sir-  In  the  event  of  our  firm 
moving  to  your  city  it  is  my  best  Jadgment 
that  it  will  be  to  my  Interest  to  dispoee  of 
our  home  here  and  either  rent  or  buy  again  In 
your  dty.  It  occurs  to  me  that  you  would 
be  '&e  right  man  to  confer  with  in  this  mat- 
ter. •  •  •  Tour  answer  will  be  appre- 
ciated." 

Mr.  Bosch  also  sent  a  letter  to  Mr.  Wat- 
son containing,  among  other  things,  the  fol- 
lowing: 

"October  2%  190a 

"Mr.  D.  O.  Watson:  In  regard  to  your 
favor  of  the  20th  Inst,  which  arrived  in  this 
p.  m.'s  mail,  would  say  we  hardly  know  what 
answer  to  give  you  because,  to  begin  with, 
we  cannot  give  yon  any  assurance  as  to  the 
number  of  men  to  be  employed,  but  we  will 
say  that  if  we  had  reason  to  believe  that  in 
coming  to  your  town  we  could  not  continue 
the  steady  gait  of  increase  in  business  we 
now  enjoy,  we  would  not  make  any  change. 
Consequently  all  we  can  give  you  on  that 
point  is  what  you  can  for  yourselves  figure 
out,  basing  it  on  the  ratio  of  increase  from 
October  1S05,  until  the  present  time,  and  add 
to  that  what  in  your  Judgment  would  add  on 
account  of  the  advantage  gained  by  being  In 
your  town,  and  might  add  an  advantage  over 
the  past  years  on  account  of  experience  gain- 
ed. Up  to  1S05  the  writer  had  never,  to  his 
knowledge,  seen  the  Inside  of  a  machine  shop. 
We  then  continued  basiness  against  odds 
ttuit  offered  very  little  encouragement  for 
success.    Our  equipment  was  small  and  In- 
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complete,  and  mortgaged  for  about  all  It  was 
worth.  And  the  small  weekly  pay-roll  of  a 
little  over  $50  was  met  with  a  struggle.  We 
are  not  afraid  to  come  to  Grand  Haven,  but 
can  guarantee  you  only  this.  That  If  we  do 
come,  It  is  with  the  confidence  of  success,  and 
we  see  no  real  reason  with  the  foundry  add- 
ed, why  we  could  not  in  a  short  time  double 
our  present  force  and  continue  to  increase." 

Mr.  Watson  and  Mr.  Xhielman  say  that 
with  no  other  thought  In  mind  than  that  the 
entire  plant  was  to  be  moved  to  Grand  Ha- 
ven they  entered  Into  a  contract,  which  Is 
the  basis  of  this  controversy,  the  material 
parts  of  which  are  as  follows: 

"Tliia  agreement  was  made  and  entered 
Into  this  13th  day  of  November,  A.  D.  1000, 
by  and  between  John  C.  De  Bruyn,  Nicholas 
Bosch  and  John  Boda,  doing  business  and 
composing  the  name  of  the  Valley  City  Ma- 
chine Works  of  the  city  of  Grand  Rapids, 
Kent  county,  Michigan,  par^  of  the  first 
part,  and  the  Board  of  Trade  of  the  city  of 
Grand  Haven,  Ottawa  county,  Michigan,  a 
corporation,  by  Dudley  0.  Watson  and  Wil- 
liam Thielman,  duly  authorized  to  represent 
and  act  and  enter  into  this  covenant  for  and 
in  behalf  of  said  Board  of  Trade,  as  appears 
by  a  resolution  duly  adopted  at  a  meeting  of 
said  Board  of  Trade  on  or  about  November 
8th,  A.  D.  1900,  party  of  the  second  part. 
WItnesseth:  In  consideration  of  the  prem- 
ises and  of  the  agreement  of  the  said  parties 
herein  expressed.  The  said  party  of  the  sec- 
ond part  hereby  promises  and  agrees  to  pui^ 
chase  and  hold  title  to  the  property  on  First 
street,  in  the  city  of  Grand  Haven,  Ottawa 
county,  Michigan.  •  •  •  The  said  second 
party  further  agrees  to  build  and  erect  on 
said  premises  a  machine  shop,  dimensions 
as  follows:  50  feet  in  width  by  100  feet  in 
depth  and  16  feet  in  height,  with  a  concrete 
floor  covered  with  pine  flooring,  and  wooded 
truss  roof  with  Iron  on  outside,  also  an  en- 
gine and  boiler  room  20  feet  In  width  by  35 
feet  in  length  and  16  feet  high,  with  a  con- 
crete floor.  The  whole  to  be  built  and  com- 
pleted according  to  plans  and  speclflcations 
furnished  by  J.  H.  Daverman  &  Son  of 
Grand  Rapids,  Michigan.  The  said  second 
party  further  agrees  to  have  said  buildings 
ready  for  occupancy  on  or  before  the  1st  day 
of  April,  A.  D.  1901.  The  said  second  party 
further  agrees  to  make  a  loan  to  said  flrst 
party  In  the  sum  of  fifteen  hundred  (1,500) 
dollars,  to  be  paid  back  by  said  flrst  party 
to  said  second  party.  •  •  •  The  said 
flrst  party  in  consideration  of  the  premises, 
hereby  promises  and  agrees  that  on  the  per- 
formance of  the  conditions  and  promises  by 
said  second  party  hereinbefore  set  forth,  the 
said  flrst  party  will  occupy  the  buildings 
when  completed  and  operate  and  use  the  said 
buildings  and  premises  for  the  purpose  of 
manufacturing  machinery  and  such  other 
work  incident  thereto.  •  •  •  It  is  agreed 
that  when  said  first  party  begins  operations 
upon  said  premises  tiiat  they  will  organize 


a  company  to  be  known  as  ttae  Western 
Michigan  Tool  Works.  •  •  •  In  witness 
whereof  the  said  parties  have  hereunto  set 
their  bands  the  day  and  year  above  written. 
John  C.  De  Bruyn,  Nicholas  Bosch,  John  Bo- 
da, Composing  the  Members  of  the  Valley 
City  Machine  Works  of  Grand  Rapids,  Mich. 
Board  of  Trade  of  the  City  of  Grand  Haven, 
Mich.,  by  Dudley  O.  Watson,  William  Thiel- 
man." 

Some  modifications  were  added  to  the  con- 
tract under  date  of  December  Stta,  which  it 
is  not  necessary  to  state  here.    When  this 
contract  was  drawn,  Mr.  Watson   and  Mr. 
Thielman  supposed  the  board  of  trade  was  in- 
corporated.   It  turned  out  upon  the  trial  It 
was  not.    When  the  plans  for  the  building 
were  received,  they  called  for  a  more  expen- 
sive   building    than    Mr.    Watson    and    Mr. 
Thielman  expected,  and  there  was  some  mod- 
ification made  December  5th,  and  some  delay 
growing  out  of  the  situation  ensued.    The 
following  letter  was  sent  by  defendants: 
"Grand  Rapids,  Jan.  16,  1901. 
"Mr.  D.  O.  Watson — Dear  Sir:    From  our 
conversation  with  you  the  last  time  you  were 
here  relative  to  Grand  Haven  Board  of  Trade 
and   ourselves,    we   expected   some   answer 
from  you  by  this  time.    I  write  for  such  in- 
formation  as   you   can   give   us.    We   are 
I  obliged  to  give  Mr.  RannlvUle,  from  whom 
I  we  rent,  an  answer  what  we  intend  to  do 
;  about  staying  in  present  quarters.-  To  sign 
1  a    lease   now   might  cause   us  considerable 
I  trouble  when  we  get  ready  to  move." 
I      Soon  after  this  letter  was  sent  some  of  the 
I  complainants  learned  it  was  not  the  Intention 
!  of    the   defendants    to   remove   their   entire 
plant  to  Grand  Haven,  and  upon  inquiry  of 
defendants  it  developed  that  they  intended 
only  to  move  that  portion  of  their  plant,  en- 
gaged in  the  manufacturing  of  Ironworking 
machinery.    This  portion  of  their  business 
began,  according  to  the  testimony  of  defend- 
ants uiwn  the  trial.  In  the  spring  or  summer 
of  1900;     Some  attempt  was  made  to  har- 
monize the  differences  between  the  parties, 
which  failed.    No  part  of  the  plant  was  re- 
moved to  Grand  H^ven,  but  a  part  of  It  was 
removed  to  Holland.     In  October,  1001,  Dav- 
i  erman  &  Daverman  sued  Mr.   Watson  and 
Mr.  Thielman,  claiming  $400  for  preparing 
the  plans  for  the  buildings  mentioned  in  the 
contract.    The    complainants,     in    January, 
1902,  filed  this  bill  of  complaint,  setting  out 
In  detail  what  has  been  here  recited,  and 
also  averred  that  defendants  threatened  to 
sue  complainants  for  a  breach  of  said  con- 
tract, and  asked  that  it  might  be  canceled. 

It  is  clear  from  what  we  have  already  said 
that  the  only  purpose  of  complainants  in 
causing  negotiations  to  be  entered  into  with 
defendants  was  to  secure  the  removal  of 
their  plant  to  Grand  Haven.  It  is  equally 
clear  that  the  only  contract  which  Mr.  Wat- 
son and  Mr.  Thielman  were  authorized  to 
make,  and  the  only  one  they  supposed  they 
were  making,  was  one  which  should  secure 
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the  removal  of  the  plant  of  defendants  from 
the  city  of  Grand  Rapids  to  the  city  of  Grand 
Haven.  The  construction  now  sought  to  be 
given  to  this  contract  Is  not  such  a  one  as 
plaintiffs  authorized  to  be  made,  nor  such  as 
defendants  had  any  reason  to  suppose  Mr. 
Watson  and  Mr.  Thlelmau  were  authorized 
to  make,  and  it  should  be  canceled. 

The  decree  is  affirmed.    The  other  Justices 
concurred. 


AIRIKAINBN  y.  HOUGHTON  COUNTY  ST. 
RY.   CO. 

(Supreme  Court  of  Michigan.     Not.  16,  1904.) 

fflBEET  RAILBOADS— KILLINO  CATTI*— ACTIONS 
— KVIDBNCE— TBIAL  —  MISCONDUCT  OF  COUN- 
8KL—ABGUMENT— DIRECTION  OF  VEBDIOT— IM- 
BTBUCTI0N8— PEBJUDICB. 

1.  Where  a  witness  subsequently  gave  the  evi- 
dence soneht  to  be  obtained  by  a  question  which 
was  disallowed,  the  sustaining  of  the  objection 
was  harmless  error. 

2.  Where  the  court  sustained  an  objection  to 
a_  question  aslted  of  a  witness  on  cross-examina- 
tion, and  stated  that  the  question  was  improper, 
and  defendant's  counsel  thereafter  made  no  re- 
quest to  have  the  matter  referred  to  by  the 
court  in  its  charge,  he  was  not  entitled  to  predi- 
cate error  thereon. 

8.  Where,  in  an  action  against  a  street  rail- 
way company  for  liilling  one  of  plaintiff's  cows, 
the  record  showed  that  the  car  which  strucli 
the  cow  had  a  conductor,  and  was  carrying  up- 
wards of  fifty  passengers,  and  there  was  no 
j  effort  to  obtain  the  attendance  of  the  conductor 
.or  more  than  one  of  the  passengers,  and  their 
absence  was  not  accounted  for,  defendant's  coun- 
sel having  severely  criticised  one  of  plaintiff's 
witnesses,  it  was  not  error  for  plaintiffs  coun- 
sel in  his  argument  to  refer  to  the  absence  of 
the  conductor  and  the  other  passengers,  and  to 
draw  an  inference  tlierefrom  that  their  testi- 
mony, if  produced,  would  be  adverse  to  de- 
fendant 

4.  In  an  action  against  a  street  railway  com- 
pany for  killing  plaintiff's  cow,  an  instruction 
that  plaintiff  could  only  reqover  if  the  -killing 
was  willful  and  reckless,  and  that  unless  de- 
fendant, when  it  saw  the  cow  on  the  track,  or 
had  good  reason  to  believe  it  would  go  on  the 
track,  did  nothing  to  prevent  running  against 
the  cow,  the  jury  could  not  find  for  plaintiff, 
was  not  prejudicial  to  defendant 

5.  In  an  action  against  a  street  railway  com- 
panv  for  the  killing  of  pl&intiff's  cow,  evidence 
held  to  require  the  denial  of  a  motion  to  direct 
a  verdict  for  defendant 

Error  to  Circuit  Court,  Houghton  County; 
Albert  T.  Streeter,  Judge. 

Action  by  Charles  Alrlkalnen  against  the 
Houghton  County  Street  Railway  Company. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant brings  error.    Affirmed. 

Gray,  Haire  &  Stone,  for  appellant  W. 
A.  Burritt,  for  appellee. 

MOORE,  C.  J.  In  August.  1902,  a  cow 
belonging  to  plaintiff,  which  he  allowed  to 
run  at  large,  was  killed  while  on  the  track 
near  a  crossing,  by  a  car  belonging  to  the 
defendant     From  a  judgment  in  favor  of 

f  1.  See  Appeal  and  Error,  voL  3,  Cent  Dig.  S] 
1200,  420L 


the  plaintiff  the  case  Is  brought  here  by  writ 
of  error. 

Counsel  for  appellant  say  the  questions  in- 
volved are:  (1)  Whether  the  court  erred  In 
refusing  to  permit  the  witness  Davey  to 
testify  whether,  in  lils  judgment,  the  cow 
could  have  got  across  tlie  track  before  the 
car  struck  It  If  It  had  not  suddenly  stopped. 

(2)  Whether  the  foU.owIng  question,  put  by 
plaintiff's  counsel  to  the  witness  Wlnt,  was 
not  Improper,  and  prejudicial  to  defendant, 
viz.:  "You  are  the  man  that  was  running  the 
car  at  th6  time  Mr.  Bolvlne  was  injured?" 

(3)  Whether  the  remarks  of  plaintifTs  coim- 
sel  to  the  Jury,  suggesting  that,  if  the  de- 
fendant had  put  the  conductor  and  the  fifty- 
seven  passengers  on  the  car  upon  the  stand, 
they  would  have  testified  agrainst  defendant, 
were  not  Improper,  and  prejudicial  to  the 
defendant  (4)  Whether  the  court  erred  in 
refusing  to  Instruct  the  jury  as  requested  by 
defendant  in  its  third  request  to  charge.  (5) 
Whether  the  .court  erred  In  instructing  the 
Jury  upon  the  question  of  what  constitutes 
gross  negligence.  (6)  Whether  the  court  er- 
red in  refusing,  to  direct  the  Jury  to  find  a 
verdict  for  the  defendant  as  requested  by 
Its  fourth  request  to  charge.  (7)  Whether 
the  court  erred  in  overruling  and  not  grant- 
ing defendant's  motion  for  a  new  trial  for 
the  foregoing  reasons,  and  because  the  ver- 
dict of  the  Jury  was  against  the  weight  of 
evidence.  We  will  consider  these  questions 
in  the  order  presented  by  counseL 

1.  Mr.  Davey  was  a  passenger.  He  tes- 
tified to  seeing  the  cows,  and  the  distance 
the  cows  were  from  the  car,  and  what  they 
did.  He  was  then  asked:  Q.  "When  you 
saw  her  step  upon  the  track,  did  you  think 
she  would  clear  the  track  before  the  car 
reached  her?"  Upon  objection  the  question 
was  excluded.  We  do  not  need  to  decide 
whether  this  was  error,  because  almost  im- 
mediately, upon  the  cross-examination,  he 
stated:  "I  did  not  see  it  [the  cow]  stop, 
but  it  was  on  the  track  the  last  time  I  saw 
It  I  thought  it  was  going  to  get  across,  and 
was  surprised  that  the  collision  occurred." 
It  will  be  observed  the  defendant  obtained 
the  opinion  of  the  witness  as  fully  as  though 
the  question  of  counsel  had  been  answered, 
and  the  error,  if  it  was  one,  was  not  rever- 
sible error. 

2.  The  record  shows  in  relation  to  this  as- 
signment of  error  as  follows:  Mr.  Wlnt  was 
the  motorman.  At  the  conunencement  of 
bis  cross-examination  the  following  occur- 
red: "Q.  You  are  the  man  that  was  running 
the  car  at  the  time  Mr.  Boivine  was  injured? 
Mr.  Gray:  If  your  honor  please,  I  have  been 
anticipating  something  of  that  kind.  I  think 
It  is  entirely  improper.  No  reference  should 
be  made  to  any  prior  accident  It  certainly 
win  tend  to  prejudice  the  jury.  The  Court: 
I  think  that  Is  so,  Mr.  Burritt  It  does  not 
seem  to  me  to  be  necessary  to  go  Into  the 
facts  of  other  accidents.  You  cannot  prove 
negligence  in  this  accident  by  other  accl- 
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dents.  Ur.  Barrltt:  Tbat  Is  not  the  purpose. 
It  is  only  to  refresh  the  witness'  memory." 
This  occurrence  was  one  of  the  reasons  as- 
signed on  the  motion  for  a  new  trial.  In 
disposing  of  the  motion  the  trial  judge  said: 
"In  the  brief  counsel  urges:  'True,  the  court 
held  that  the  question  was  improper,  but 
in  a  very  mild  way,  and  we  do  not  think  It 
can  be  said  that  the  impression  produced 
(and,  we  say,  deliberately  and  intentionally 
produced)  on  the  minds  of  the  jury  was  re- 
moved by  the  court's  remarks.'  I  can  hard- 
ly agree  with  counsel.  An  explanation  was 
made,  although  it  does  not  appear  in  the 
record,  which  would  do  away  entirely  with 
any  question  of  deliberate  intention  on  the 
part  of  the  counsel  in  asking  the  question. 
Nor  does  it  seem  to  me  a  very  mild  way  In 
which  the  court  held  the  question  improper. 
Mr.  Gray  did  not  simply  object  to  the  ques- 
tion. With  force  he  characterizes  it  as  en- 
tirely improper,  and  designed  to  prejudice 
the  jury;  and,  while  making  no  formal  ob- 
jection, his  remarks  were  adopted  and  en- 
forced by  the  court  in  the  first  sentence,  *I 
think  that  is  so,  Mr.  Burrltt,'  including  every- 
thing that  has  been  said  by  Mr.  Gray  with 
regard  to  the  question.  At  the  time  that 
seemed  to  be  all  that  was  necessary,  even 
supposing  the  question  had  been  one  de- 
liberately Introduced  in  the  case  by  the  at- 
torney. If  It  were  not  enough  in  the  mind 
of  the  objecting  counsel,  be  could  have  re- 
quested reference  to  It  in  the  charge."  The 
question  was  an  improper  one.  The  court 
so  told  the  jury,  and  apparently  judge  and 
counsel  alike  thought  all  had  been  said  that 
was  necessary.  If  cases  are  to  be  reversed 
because  of  the  situation  shown  here,  it 
would  be  necessary  to  reverse  nearly  every 
hotly  contested  case. 

3.  This  is  based  on  the  following:  During 
the  argument  of  counsel  for  plaintUt  to  the 
jury  the  following  proceedings  were  had: 
"Mr.  Burrltt:  Where  Is  the  conductor  that 
was  on  tbat  car?  Mr.  Gray:  I  object  to  that, 
your  honor.  Mr.  Burrltt:  I  was  saying,  gen- 
tlemen of  the  jury,  tbat  they  say  that  this 
lady,  our  witness,  is  the  star  actor.  The 
motorman  has  testified.  Where  is  the  con- 
ductor who  was  running  this  car,  and  who 
had  charge  of  It?.  Why  don't  they  bring  him 
here?  Mr.  Gray:  To  that  we  object,  your 
honor,  as  entirely  improper.  The  Court:  I 
think  that  counsel  has  a  right  to  comment 
on  witnesses  that  were  not  produced.  Tbat 
were  on  the  car.  Mr.  Gray:  I  take  an  excep- 
tion. Mr.  Burrltt:  I  say,  gentlemen  of  the 
jury,  where  are  the  fif^  passengers?  The 
testimony  is  that  there  were  fifty  passengers 
on  the  car.  We  have  only -one  of  these  pas- 
sengers here.  Mr.  Gray:  We  object  to  that 
statement  for  the  same  reason,  and  take  an 
exception.  Mr.  Burrltt:  We  might  have  had, 
gentlemen  of  the  jury,  fifty-seven  or  fifty- 
eight  star  actors  here  had  the  railroad  com- 
pany wanted  other  star  actors.  They  only 
brought  one."     The  defendant  had   sworn 


one  passenger  and  the  motorman  as  wit- 
nesses. The  record  shows  the  car  had  a  con- 
ductor and  upwards  of  50  passengers.  It 
was  not  shown  any  effort  bad  4)een  made  to 
obtain  their  attendance,  nor  was  the  absence 
of  any  of  them  accounted  for.  It  is  evident 
counsel  had  criticized  severely  one  of  the 
witnesses  for  the  plaintiff.  Under  these  cir- 
cumstances we  do  not 'think,  if  the  allusion 
made  exceeded  the  latitude  to  which  be  wa.s 
entitled  In  making  bis  argument,  that  it  cou 
stituted  reversible  error. 

4,  5,  and  6  may  be  considered  together. 
The  defendant  offered  four  written  request.s 
to  charge.  The  first  two  were  given.  The 
third  and  fourth  were  not  given.  The  third 
reads  as  follows:  "It  is  not  the  duty  of 
street  railway  companies  to  stop  or  reduce 
the  speed  of  their  trains  or  cars  when  they 
see  cows  or  other  animals  alongside  their 
tracks.  It  is  only  when  such  animals  are  on 
their  tracks,  or  the  men  in  charge  of  the 
trains  or  cars  have  good  reason  to  believe 
that  they  will  go  thereon  before  said  trains 
or  cars  shall  have  passed,  that  the  company 
Is  called  upon  to  stop  or  reduce  the  speed  of 
such  trains  or  cars.  When  they  have  notice 
or  knowledge  of  such  a  situation  tbat  to  pro- 
ceed will  probably  result  In  Injury  to  or  the 
destruction  of  persons  or  property,  then  they 
are  required  to  use  all  possible  precautions 
to  guard  against  such  injury  or  destruction: 
but  until  they  have  notice  or  knowledge  of 
such  a  situation  it  is  their  right  to  proceed 
at  the  usual  speed  along  and  upon  their  own 
tracks  and  right  of  way,  and  they  will  not, 
in  such  cases,  be  liable  for  injury  to  or  the 
destruction  of  persons  or  property  happen- 
ing upon  sudden  emergencies  which  they 
could  not  reasonably  anticipate.  And  the 
court  instructs  you  that  In  this  case  the  de- 
fendant was  not  obliged  to  stop  its  cars,  or 
reduce  the  speed  thereof,  at  the  time  and 
place  in  question,  unless  the  situation  was 
such  that  the  motorman  knew,  or  had  good 
reason  to  believe,  that  to  proceed  as  he  was 
going  would  result  In  Injury  to  or  the  kill- 
ing of  the  cow.  If  be  did  not  know  or  have 
good  reason  to  believe  this,  then  the  de- 
fendant would  not  be  liable  in  this  case, 
notwithstanding  the  cow  was  killed  by  being 
struck  by  the  car.  And  you  are  Instructed 
In  this  connection  that  the  law  is  slow  to 
Impute  to  men  In  charge  of  street  railway 
or  other  trains  or  cars  carrying  passengers 
such  reckless  and  wanton  conduct  as  would 
be  that  of  running  against  animals  on  the 
tracks,  where  the  result  might  be  not  only 
the  killing  of  the  animals,  but  the  derailing 
of  the  trains  or  cars,  and  Injury  to  or  the 
death  of  the  passengers;  and  jurors  should 
not  infer  such  conduct  except  upon  clear 
proof  of  its  existence."  The  fourth  was  a 
request  to  direct  a  verdict  in  favor  of  de- 
fendant. The  first  and  second  of  defendant's 
requests  read:  "(1)  Under  the  declaration  in 
this  case  there  can  be  no  recovery  by  the 
plaintiff  for  any  ordinary  negligence  on  the 
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part  of  the  street  rall'V7ay  company.  Plains 
tiff  can  only  recover  In  case  It  Is  established 
by  a  preponderance  of  the  evidence  that  the 
acts  of  the  street  railway  company,  which  It 
is  alleged  resulted  In  the  killing  of  plalntifTs 
cow,  were,  under  the  circumstances  testified 
to,  willful,  or  wanton  and  reckless.  If,  there- 
fore, yon  find  from  the  evidence  that  the  de- 
fendant, if  guilty  of  anything,  was  only  guil- 
ty of  ordinary  negligence,  or  that  it  was  not 
guilty  of  willful  or  wanton  and  reckless  con- 
duct, your  verdict  should  be  for  the  defendr 
ant.  This  is  the  rule  in  cases  where  the 
plaintiH  In  a  suit  ia  himself  guilty  of  negli- 
gence contributing  to  the  injury  or  destruc- 
tion of  himself  or  bis  property,  and  under 
the  law  in  this  state  it  is  contributory  negli- 
gence for  a  person  to  allow  his  cows  or  cat- 
tie  to  run  at  large  without  being  in  the 
charge  of  any  one.  It  is  for  this  reason  that 
the  plaintiff  in  this  case  must  prove  gross 
negligence  on  the  part  of  the  defendant,  in 
-order  to  entitle  him  to  recover.  (2)  The 
plaintiff  cannot  recover  In  this  case  unless 
yon  find  that  a  preponderance  of  the  evi- 
dence has  established  the  fact  that  the  de- 
fendant was  guilty  of  gross  negligence  in 
the  killing  of  plaintiff's  cow,  as  testified  to. 
I  Instruct  you  that  'gross  negligence'  means 
an  intentional  failure  to  perform  a  manifest 
duty  In  reckless  disregard  of  the  conse- 
4)uences,  as  affecting  the  life  or  property  of 
another,  and  also  implies  a  thoughtless  dis- 
regard of  consequences  without  the  exercise 
of  any  effort  to  avoid  tliem.  Unless,  there- 
fore, you  find  from  the  evidence  that  the 
defendant,  when  it  saw  plaintiff's  cow  upon 
the  track,  or  had  good  reason  to  I>eUeve  It 
would  go  or  stay  upon  the  track,  did  nothing 
to  prevent  running  against  the  cow,  but  ran 
on  in  reckless  disregard  of  the  consequences 
of  collision  with  the  cow,  you  cannot  find  a 
verdict  for  the  plaintiff,  but  must  find  for 
the  defendant."  In  addition  to  giving  these 
requests,  the  judge  also  charged:  "The  plain- 
tiff daims  there  was  a  clear  and  unob- 
structed view,  from  the  point  where  the 
«ow  was  struck,  up  the  defendant's  track, 
for  a  distance  of  several  hundred  feet,  and 
that  the  cow  was  in  plain  view  of  the  motor- 
man  who  was  running  the  car,  and  that  he 
saw,  or  should  have  seen,  the  cow,  and  her 
apparent  danger.  The  plaintiff  charges  the 
defendant  with  gross  negligence;  and,  for 
the  plaintiff  to  recover,  he  must  prove  by  a 
preponderance  of  evidence  that  the  cow  was 
killed  as  a  result  of  the  gross  negligence  of 
the  defendant.  The  term  'gross  negligence' 
means  an  Intentional  failure  to  perform  a 
manifest  duty  in  reckless  disregard  of  the 
consequences,  as  affecting  the  life  or  prop- 
erty of  another.  It  implies  a  thoughtless 
disregard  of  the  consequences,  without  the 
exercise  of  any  effort  to  avoid  them;  but  it 
Is  not  meant  that  the  motorman  must  have 
actually  intended  to  do  the  particular  wrong 
complained  of."  "It  was  the  duty  of  the 
motorman,  while  running  the  car,  to  keep 
It  under  control,  and  to  be  on  the  alert  to 


avoid  acddentfl,  and,  if  be  saw  th*  cow  on 

the  track,  or  in  such  close  proximity  to  the 
track  as  to  be  in  peril,  and  he  could  have 
avoided  the  injury  by  slacking  the  speed  of 
the  car,  or  by  stopping  the  car,  it  was  hU 
duty  to  do  80,  if  he  could;  and  his  failure 
to  do  so  would  b«  wanton  and  reckless  con- 
duct— would  be  gross  negligence  on  his  part 
which  would  render  the  defendant  liable  for 
the  killing  of  the  cow."  In  the  recent  case 
of  Kotila  T.  Street  BaUway  Co.  (Micb.)  96 
N.  W.  487,  there  is  a  very  full  discussion  of 
the  care  required  by  motormen  in  cases  like 
the  present  Ib  tbat  case  there  is  a  full 
collation  of  cases.  We  think,  if  there  was 
any  one  entitled  to  complain  of  the  charge 
of  the  court.  It  was  not  the  defendant 

7.  Did  the  court  err  in  not  directing  a 
verdict  tot  defendant  and  not  granting  a  new 
trial  because  the  TWdiet  was  against  the 
weight  of  evldmoeT  We  l>ave  already  re- 
ferred to  the  fact  that  counsel  on  both  sides 
assumed  the  jury  were  familiar  with  the 
premises.  Tlie  trial  judge  heard  and  saw 
the  witneaseo.  There  was  testimony  on  the 
part  of  the  plaintiff  to  the  effect:  "There 
was  more  than  one  cow  on  the  track.  I 
think  there  was  about  three  oowa  on  the 
track  there,  feeding,  or  somewhere,  and  I 
said  to  Hrs.  Maynard,  'they  will  run  over 
them  cows  sure,'  and  I  watched  them  for 
that  purpose — for  a  witneaa — and  the  other 
cows  got  off,  and  this  one  did  not  Tlie 
cows  were  right  inside  the  tracks  betwe«i 
the  rails.  When  I  first  saw  the  cows  on  the 
tradi  I  could  hear  the  car  coming  up  the 
hill.  That  was  when  I  made  the  remark  to 
Mrs.  Maynard,  and  then  I  watched  the  car, 
of  course.  It  was  a  good  ways  from  the 
cows,  too.  The  cows  were  on  the  track  when 
the  car  came  in  sight,  and  they  continued  on 
the  track.  The  car  never  slackened  at  all — 
Just  like  it  comes  down  the  hill  any  time. 
They  generally  slacken  tbwe  at  the  curve, 
but  they  did  not  The  car  was  running  quite 
fast.  From  the  point  where  the  cowa  were 
standing  on  the  track  you  can  see  a  long 
ways  up  the  track.  There  is  nothing  along 
the  track  to  obstruct  the  view  down  the 
track.  I  cannot  say  how  long  the  cow  was 
on  the  track,  because  I  do  not  know  bow 
long  it  would  take  them  to  come  down  from 
the  hill  up  there.  They  must  have  been  up 
there  by  Klondyke  street  anyway,  when  I 
hoard  them  coming.  Two  of  the  cowa  got 
off  the  track.  The  second  cow  barely  got 
off  just  in  time,  aud  the  other  one  was  nearly 
off,  all  but  her  hind  hip.  The  speed  was  not 
Blackened. at  all  from  the  time  the  car  got  in 
sight  before  it  struck  the  cow."  On  the 
cross-examination  the  motonnaA  testified, 
among  other  things:  "From  the  point  where 
the  cow°  was  struck  by  the  car,  and  up  the 
track  in  the  direction  of  Oalumet  there  was 
a  clear,  unobstructed  view  for  several  hun- 
dred feet.  It  la  downgrade  as  you  come  this 
way,  and  tbe  car  I  had  charge  of  was  pro- 
pelled by  electric  power,  and  I  was  acting  In 
the  capacity  of  motorman,    I  had  the  band 
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brake  on,  tnd  I  was  coming  down  the  hill 
tbe  amal  gait  When  I  want  to  glre  tlie  car 
speed,  I  let  off  the  brake  and  put  on  power. 
I  reduce,  speed,  of  course,  by  putting  on  the 
brake.  That  car  had  air  brakes  and  hand 
brakei.  Aa  motorman  I  have -perfect  control 
of  the  car.  I  can  run  it  up  over  a  high  tres- 
tle, or  in  coming  down  that  steep  grade  I  can 
stop  the  car  at  pretty  near  any  point  I  see 
fit  I  bad  the  brake  on  at  that  time.  I  do 
not  mean  by  that  that  tbe  air  brake  was  on. 
I  did  not  apply  ttie  air  brake.  Tou  could  not 
stop  the  car  any  quicker  by  tbe  air  brake 
tban  you  could  by  the  band  brake.  If  I 
knew  I  bad  to  stop  the  car  coming  down  tlie 
UII,  I  could  stop  It  in  two  car  lengths.  I 
eoold  not  atop  the  car  coming  down  that 
gnde  within  a  distance  of  forty  or  fifty  faat. 
It  to  a  conundrum  within  what  distance'  I 
toald  stop  the  car  coming  down  that  UU  If 
I  bad  the  air  brake  on  and  applied  the  brakQ 
and  plugged  the  ear.  I  could  not  stop  tt 
wiflita  tbe  length  of  the  car.  If  yon  pluc  a 
ear,  and  tbe  circuit  break  falls  out  or  mar- 
tblng,  you  would  be  likely  to  go  a  little  far- 
ther. If  the  circuit  breaks  do  not  fall  out, 
I  conld  probably  atop  the  car  within  a  ear 
and  a  half  or  two  car  lengths.  When  I  was 
coming  down  that  morning  I  saw  two  cowa 
by  tbe  side  of  the  track,  grazing.  I  wflfl 
then  probably  three  hundred  feet  away  from 
the  first  two.  Those  two  cows  were  not  be- 
tween the  rails  then.  Th^  were  on  the  side. 
The  third  cow  was  Just  a  little  way  behind 
tbem.  The  three  cows  were  not  inside  of  the 
nils  when  I  saw  them  first.  They  were 
calking  along  when  I  first  saw  tbem,  and 
the  next  time  I  looked  up  they -were  on  the 
track  going  across.  I  continued  to  look 
down  tbe  trade.  The  cows  did  not  walk  by 
the  side  of  the  track  at  all.  They  went 
across  the  track.  They  were  not  standing  by 
the  side  of  the  track  when  I  saw  them  first 
They  were  walking  up  along  taking  a  bite 
and  walking  along.  I  did  not  stop  to  see 
what  they  were  doing  exactly.  The  Inst  time 
I  saw  the  cows  before  they  went  on  the  track 
1  was  probably  two  hundred  feet  from  them. 
They  were  then  going  across  the  track.  Of 
course,  I  put  on  the  brakes  then,  and  used 
every  effort  to  stop  the  car.  All  I  did  was 
to  put  tbe  brakes  on,  which  reduced  the 
apeed."  There  was  other  testimony  in  the 
case.  In  view  of  all  the  testimony,  we  think 
it  cannot  be  said  there  was  no  case  for  a 
Jury.  Nor  Is  there  such  a  showing  as  to 
warrant  us  In  reversing  the  case  because  the 
trial  judge  overruled  the  motion  for  a  new 
trial. 

Judgment  la  affirmed.    The  other  Justices 
concurred. 


BEEBE  et  aL  ▼.  McFAUL  et  at 
<Siipienie  Court  of  Iowa.     Nov.  15,  1904.) 

WTIX  CONTEST— BUBDSn    OF  FSOOF— COSTS— 
APFKAI.. 

1.  Where,  in  a  will  contest,  plaintiffs  appear- 
ed, and  filed  a  petition  to  set  aside  tbe  order 


of  probate,  alleglnf  that  testator  bad  executed 
a  later  will  revoking  all  prior  wil'.s,  and  tbe 
will  offered  by  plaintiffs  referred  to  a  memo- 
randum book  aa  containing  certain  begaesta, 
any  error  in  snatalning  a  motion  to  require 
plaintiffig  to  state  whether  they  adopted  tbe  book 
as  part  of  tbe  will  sought  to  be  probated,  and 
to  nave  the  same  probated  as  part  of  the  will, 
was  waived  by  an  amendment  to  the  petition  in 
which  it  was  alleged  that  the  book  Hied  was 
the  one  referred  to  in  the  will,  concluding  with 
tbe  prayer  that  tbe  directions,  bequests,  and 
devises  contained  in  the  book  be  considered  as 
a  pai-t  of  the  last  will  of  testator. 

2.  In  a  will  contest  it  appeared  that  one  in- 
strument, purportinp  to  be  the  last  will  of  tes- 
tator, had  been  admitted  to  probate  without 
contest,  when  the  plaintiffs  filed  a  petition  to 
set  aside  the  order  of  probate ;  alleging  that 
testator  had  executed  a  later  will  revoking  all 
prior  wills,  including  the  one  which  had  oeen 
probated.  One  of  the  defenses  interposed  was 
that  the  alleged  will  which  was  offered  by  plain- 
tiffs was  a  forgery.  Held,  that  tbe  burden  was 
on  plaintiffs  to  establish  the  allegations  of  their 
petition  by  a  preponderance  of  the  evidence,  so 
far  as  the  same  related  to  the  signing  of  the 
instrument 

8.  In  a  will  eontest,  where  It  appeared  that 
one  instrument,  purporting  to  be  the  last  will 
•f  the  testator,  had  been  admitted  to  probate 
without  contest,  when  the  plaintiffs  filed  a  pe- 
tition to  set  aside  the  order  of  probate,  alleging 
that  testator  had  executed  a  later  will,  in  which 
plaintiffs  were  named  as  t>cneficiaries,  revoking 
all  prior  wills,  including  the  one  which  had  been 
admitted  to  probate,  the  costs  of  the  trial  were 
properly  taxed  to  plaintiffs,  as  tbe  losing  par- 
ties, on  their  claims  beijig  adjudged  to  be  with- 
out merit 

Appeal  from  District  Court,  Woodbury 
County;   G.  W.  Wakefield,  Judge. 

Proceedings  for  the  probate  of  an  instru- 
ment purporting  to  be  the  last  will  of  Chris- 
tian Jacobson,  an  unmarried  man,  about  70 
years  of  age,  who  died  February  6,  1901,  In 
Woodbury  county,  leaving  no  heirs,  so  far  as 
known.  On  March  19,  1901,  an  Instrument 
purporting  to  be  the  last  will  of  said  Jacob- 
son  was  admitted  to  probate  in  said  county, 
without  contest,  hnd  the  defendants  In  this 
proceeding,  Nlles  A.  McFaul  and  D.  S.  Lewis, 
were  appointed  executors  thereof.  In  De- 
cember, 1901,  these  plaintiffs,  W.  H.  Beebe, 
and  Alice  Hlsler,  appeared  and  filed  in  said 
probate  proceedings  a  petition  praying  that 
the  order  of  probate  so  formerly  made  be  set 
aside,  and  alleging  that  ou  February  4,  1901, 
said  Jacobson  executed  a  last  will  revoking 
all  former  wills,  including  the  one  admitted 
to  probate  under  such  order.  It  appears  that 
such  later  Instrument  was  produced  and  filed 
December  10,  1001,  by  one  T.  A.  Kinney,  and 
said  petitioners  are  named  therein  as  lega- 
tees. The  defendants  answered,  and  there 
was  a  trial  to  a  Jury,  resulting  in  verdict 
and  judgment  for  defendants.  Petitioners 
appeal.    Affirmed. 

M.  J.  Sweeley,  A.  J.  Prltchard,  and  J.  S. 
Lothrop,  for  appellants.  C.  A.  Dickson  and 
Marks  Sc  Mould,  for  appellees. 

BISHOP,  J.  1.  Omitting  the  prefatory 
clause,  the  instrument  now  produced  reads 
aa  follows:    "I  want  all  the  bequests  I  had 

^  3.  See  Wills,  vol.  49,  Cent  Die  i  881. 
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T.  A.  Ktnney  to  write  in  his  litUe  red-backed 
book  to  be  paid  first  including  tlie  pallbear- 
ers, and  all  my  honest  debts.  All  the  bal- 
ance of  my  property  to  be  divided  equally  be- 
tween the  following  named  parties,  to  wit; 
[Then  follow  the  names  of  about  100  persons, 
including  the  names  of  plaintiHsJ"  Noth- 
ing corresponding  to  a  "little  red-backed 
book"  was  filed  with  the  alleged  will,  and, 
on  motion  of  defendants,  a  rule  Issued  re- 
quiring petitioners  and  T.  A.  Kinney  to  pro- 
duce and  file  such  book.  In  response  thereto, 
Kinney  produced  and  filed  a  red-backed  book, 
said  to  be  the  one  referred  to  In  the  Instru- 
ment filed.  Thereupon  defendants  moved 
that  petitioners  be  required  to  state  whether 
they  adopted  said  book  as  a  part  of  the  will 
sought  to  be  probated,  and  asked  to  have  the 
same  probated  as  part  of  such  will.  This 
motion  was  sustained,  and  petitioners  took 
exception  thereto,  and  they  now  complain 
of  such  ruling.  As  it  appears  that  the  peti- 
tioners at  once  filed  an  amendment  to  their 
petition,  in  which  it  is  said:  "That  the  red- 
backed  book  so  filed  Is  the  one  referred  to  In 
said  last  will,  and  the  one  mentioned  in  the 
plaintiffs'  petition.  Plaintiffs  ask  that  the  di- 
rections, bequests,  and  devises  contained  in 
said  red-backed  book  be  considered  as  a  part 
of  said  last  will  of  the  decedent.  Christian  Ja- 
cobson" — the  contention  for  error  in  the  rul- 
ing of  the  court  is  without  merit  If  error 
there  was,  it  was  waived. 

2.  One  of  the  grounds  of  defense  present- 
ed was  that  the  instrument  now  offered  was 
never  in  fact  executed  by  the  decedent;  that 
what  purports  to  be  his  signature  thereto 
was  and  is  a  forgery.  On  the  trial  there  was 
testimony  Introduced  by  each  of  the  parties 
having  relation  to  the  subject.  By  the  in- 
structions the  court  told  the  Jury,  in  sub- 
stance, that,  the  allegations  as  to  the  execu- 
tion of  the  instrument  offered  having  been 
denied  by  the  defendants,  the  burden  was 
upon  the  petitioners  to  prove  such  allega- 
tions by  a'  preponderance  of  the  eyldeuce, 
so  far  as  the  same  relates  to  the  signing  of 
such  instrument.  The  petitioners  contend 
for  error  in  such  lustructious.  We  think 
there  was  none.  Clearly  there  could  be  no 
such  thing  as  a  finding  in  favor  of  the  due  ex- 
ecution of  the  instrument  proposed,  in  the 
face  of  a  preponderance  of  the  evidence  dic- 
tating a  contrary  result  While  the  evidence 
of  the  alleged  subscribing  witnesses  whose 
names  were  attached  to  the  instrument 
would  be  sufficient  to  make  out  a  prima  fa- 
cie case,  yet  It  was  for  the  petitioners  to 
substantiate  their  allegations  by  a  prepon- 
derance of  the  evidence  given  upon  the 
whole  case.  In  re  Hull's  Will,  117  Iowa,  738, 
88  N.  W.  979. 

3.  A  further  defense  to  the  probate  of  the 
instrument  produced  was  that  at  the  time  of 
the  alloRcd  execution  thereof  the  said  Jacob- 
son  was  not  possessed  of  a  disposing  mind 
and  memory.  The  Issue  thus  made  up  was 
fairly  jiiesented  to  the  Jury,  and  the  finding 


was  with  the  defendants.  We  cannot  under- 
take to  review  the  testimony.  It  is  sufficient 
to  «ay  that  the  verdict  has  ample  support 
The  Jury  may  well  have  found  that  Jacob- 
son  was  In  a  dying  condition  at  the  time  the 
instrument  is  S4ld  to  have  been  executed,  and 
that  owing  to  the  character  of  his  disease 
and  the  medicines  administered,  he  was  ic  a 
state  of  partial  consciousness  only.  Indeed, 
the  provisions  of  the  instrument  itself  are 
such  as  to  sug^/est  grave  doubts  as  to  the 
compos  mentis  of  the  testator.  We  think  tlie 
finding  of  the  Jury  should  not  be  disturbed. 

4.  Many  errors  are  assigned,  addressed  to 
rulings  upon  the  introduction  of  evideuce, 
to  requests  for  instructions  refused,  and  to 
instructions  given.  We  cannot  take  up  the 
assignments  in  detail.  We  .have  examined 
the  record  with  respect  to  each  thereof,  and 
find  no  prejudicial  error. 

6.  The  petitioners  moved  that  the  costs  of 
the  trial  be  taxed  to  the  estate,  and  such  mo- 
tion was  overruled.  Of  this  the  petitioners 
have  no  right  to  complain.  They  came  in  as 
interested  parties^  asking  on  their  own  behalf 
for  the  probate  of  the  alleged  will,  and  to  the 
end  that,  as  beneficiaries  named  in  the  instru- 
ment, they  might  share  in  the  distribution  of 
the  estate.  Their  claims  were  adjudged  to 
be  without  merit,  and,  as  the  loshig  parties, 
it  is  for  them  to  pay  the  costs.  This  is  the 
rule  of  the  statute,  and  is  in  accord  with  our 
former  holdings.  Allen  v.  Seaward,  86  Iowa, 
718,  62  N.  W.  657;  In  re  Nicholson's  Will, 
123  Iowa,  630,  99  N.  W.  300. 

The  motion  of  appellees  to  dismiss  the  ap- 
peal is  overruled,  and  on  the  merits  of  the 
case  the  Judgment  is  affirmed. 


FITZGERALD  v.   SIOUX  CITY. 
(Supreme  Court  of  Iowa.     Oct  26,  1904.) 

TAX  SALE  — UEN  OF  BPBCIAI.  ASSESSMBIfTS — 
PABT  PAYMENT  BY  PRIOR  OWNER— BEINOINO 
FORWARD   TAXES — LIMITATIONS— TAX    DEED. 

1.  Under  Code  1897,  §  902,  providing  that  all 
asseBsraenta  and  taxes  levied  by  a  city  council 
shall  be  certified  to  the  county  auditor,  and  bj 
him  placed  on  the  tax  list,  and  sales  therefor 
shall  be  made  at  the  same  time  and  in  the  same 
manner  as  such  sales  are  made  for  other  taxes, 
and,  should  there  be  other  delinquent  taxes  ot 
assessments  due  from  the  same  person,  and  col- 
lectible by  the  county  treasurer,  the  sale  shall 
be  for  all  such  delinquent  assessments  and  taxe«, 
and  all  the  provisions  of  law  relating  to  sale 
for  delinquent  taxes  shall  be  applicable  to  such 
sales,  and  section  1425,  relative  to  sale  of  real 
estate  for  taxes,  providing  that  any  taxes  on 
such  real  estate  m  excess  of  the  amount  for 
which  it  is  sold  shall  be  credited  as  unavailable, 
the  tax  deed  given  a  purchaser  at  a  sale  for 
taxes  and  spe.cial  assessments,  at  which  the 
amount  bid  was  less  than  the  amount  of  such 
taxes  and  assessments,  gives  him  a  title  free 
from  such  assessments  as  well  as  the  taxes. 

2.  The  right  of  one  claiming  under  a  tax  deed 
to  object  to  prior  special  assessments  on  the 
property  is  not  affected  by  the  fact  that  owners 
prior  to  the  tax  sale  paid  part  of  the  assess- 
ments without  objection. 

3.  Special  assessments  by  a  city  whidi  have 
been  certiiied  to  the  county  auditor  »re  within 
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Code  1897,  i  1389,  providing  that  if  the  connty 
treasurer,  on  receiving  the  tax  list,  fails  to  enter 
thereon  all  taxes  remaining  unpaid  for  preriona 
years,  the  tax  shall  cease  to  be  a  lien  on  the 
property. 

4.  Special  assessments  levied  by  a  city  are  bar- 
red by  limitatioiu  when  delinquent  for  five 
years. 

5.  Special  assessments,  when  not  levied  by  a 
city  by  the  front-foot  rale,  as  required  by  Acts 
20th  Gen.  Assem.  p.  18,  c.  20,  are  not  a  lien 
on  the  property. 

6.  The  effect  of  a  tax  deed  following  the  lan- 
guage of  the  statute  is  determined  by  the  laws 
existing  at  the  time  of  the  sale. 

Appeal  from  District  Ooiirt,  Woodbniy 
County;   John  F.  Oliver,  Jndge. 

Suit  In  equity  to  qtilet  plalntlfra  title  to. 
certain  lota  in  Sioux  City.  His  claim  there- 
to Is  under  tax  depds  Issued  by  the  coun- 
ty treasurer  of  Woodbury  county  for  taxes 
for  the  years  1892  to  1896,  inclusive.  De- 
fendant admitted  the  Issuance  of  the  deeds, 
but  claimed  that  the  property  was  still 
subject  to  certain  special  assessments  made 
against  It  for  Improvement  purposes,  and 
that  plaintiff  was  not  entitled  to  have  his 
title  quieted  as  against  them.  The  trial 
court  fonud  for  platntUf,  and  defendant  ap- 
peals.   Affirmed. 

3.  N.  Weaver,  for  appellant  Wllber 
Owen,  for  appellee- 

DEEMER,  C.  J.  The  case  was  tried  on  an 
agreed  statement;  hence  the  facts  are  not  in 
dispute.  From  this  it  appears  that  plain- 
tiff holds  a  tax  deed  for  certain  of  the  lots 
in  ijuestion,  Issued  pursuant  to  a  regular  tax 
sale  held  in  the  year  1897  for  taxes  on  the 
property  for  the  years  1892-06,  Inclusive. 
In  the  year  1891  the  defendant  levied  a  spe- 
cial grading  tax  on  all  of  these  lots,  and  in 
the  year  1880  levied  a  special  paving  tax 
against  some  or  all  of  them,  and  also  a  spe- 
cial tax  for  curbing.  The  resolutions  for 
these  Improvements  provided  for  the  pay- 
ment of  the  special  taxes  In  five  equal  in- 
staflinents,  dne  in  ninety  days,  two  years, 
four  years,  slx*years,  and  eight  years  from 
the  date  of  levy.  Unpaid  Installments,  as 
they  became  due  from  time  to  time,  were  cer- 
tified to  the  county  auditor  of  Woodbury 
connty,  and  by  him  placed  upon  the  tax  lists 
and  delivered  to  the  county  treasurer.  At 
the  time  of  the  tax  sale  all  taxes  and  special 
assessments  so  certified  had  been  due  and  un-. 
paid  for  more  than  two  years,  and  the  prop- 
erty bad  been  advertised  and  offered  for  sale 
for  all  taxes,  Including  special  assessments, 
and  bad  remained  unsold  for  want  of  bid- 
ders for  more  than  two  years.  At  the  sale, 
plaintiff  bid  in  the  property  for  a  portion  of 
the  tax.  Including  state,  county,  and  city 
taxes.  All  special  taxes  were  included  in 
this  sale,  save  the  last  two  installments  on 
a  portion  of  the  lots  which  had  not  been  cer- 
tified to  the  connty  treasurer.  The  sale  was 
made  pursuant  to  section  1423  of  the  Code, 
to  which  we  shall  presently  refer.  Subse- 
quently these  last  two  installments  were  cer- 
tifled  to  tlie  county  auditor,  and  were  by  him 


placed  on  the  tax  list  and  delivered  to  the 
county  treasurer.  In  December,  1900,  an- 
other tax  sale  was  held  for  these  special 
taxes,  and  also  county  and  state  taxes  for 
two  years,  and  plaintiff  again  bid  in  the 
property  at  this  sale  for  a  portion  of  these 
taxes,  and  now  holds  a  treasurer's  certificate 
therefor.  The  city  treasurer  has  accepted 
the  city's  pro  rata  share  of  the  money  re- 
ceived from  these  tax  sales,  and  has  given 
credit  tor  the  amount  so  received  upon  the 
books  of  the  city.  Since  the  sales  referred 
to,  the  county  treasurer  has  not  brought  for- 
ward upon  bis  books  any  of  the  special  taxes 
assessed  by  the  city.  At  the  time  the  special 
assessments  were  made  there  was  an  ordi- 
nance of  defendant  city  which  read  as  fol- 
lows: "Section  1.  That  on  or  before  the  first 
Monday  in  September  in  each  year  hereafter 
the  city  treasurer  shall  make  out  a  list  of  all 
delinquent  special  taxes  and  assessments  up- 
on his  books  levied  or  assessed  In  said  city 
under  and  by  virtue  of  any  ordinance  of  said 
city  against  any  lot,  lots,  parts  of  lots  or 
lands  in  said  city  for  the  collection  of  which 
suit  has  not  been  commenced,  as  provided  by 
law  and  the  ordinances  of  said  city;  which 
list  shall  show  the  name  of  the  person 
against  whom  said  special  taxes,  charges,  and 
assessments  were  made,  the  lot,  lots,  parts  of 
lots  or  parcels  of  land  chargeable  therewith, 
for  what  purpose  the  same  was  assessed,  the 
amount,  the  time  when  the  same  became  de- 
linquent, and  the  amount  of  interest  and 
penalty  then  accrued  thereon,  and  when  so 
made  he  shall  transmit  the  same  to  the  city 
clerk,  who  shall  forthwith  certify  the  same 
to  the  county  auditor  of  Woodbury  county 
and  be  by  him  placed  upon  the  tax  books  of 
the  county;  the  same  to  be  collected  by  the 
county  treasurer  and  by  him  paid  over  in  the 
same  manner  as  by  law  provided  for  the  col- 
lection of  other  city  taxes."  The  special  as- 
sessments were  not  levied  according  to  front- 
age, but  with  reference  to  area.  It  appears 
that  some  of  the  owners  of  the  lots  paid  part 
of  the  Installments  of  special  taxes  without 
protest.  The  tax  deeds  show  sales  for  all 
taxes.  Interest,  and  costs,  and  are  each  and 
all  dated  April  11,  1802.  There  is,  however, 
no  direct  reference  therein  to  special  taxes  or 
assessments. 

These  are  all  the  facts  which  are  deemed 
relevant  to  a  proper  solution  of  the  case,  and 
the  point  to  be  determined  is  the  effect  of 
these  sales  upon  the  special  taxes  or  assess- 
ments. Defendant  says  that  the  tax  sales 
did  not  satisfy  or  in  any  manner  affect  these 
special  assessments,  save  perhaps  to  reJuee 
the  amount  thereof  In  the  sums  credited  by 
the  city  treasurer;  that  the  property  is  still 
liable  for  the  balance  due;  and  that  a  lien 
exists  thereon  for  the  balance;  while  plain- 
tiff argues  that  these  special  taxes  were  ex- 
tinguished and  satisfied  by  the  sales  and 
deeds,  in  so  far  as  the  city  is  concerned,  and 
that  he  Is  entitled  to  have  his  title  quieted. 
A  proper  solution  of  the  Issue  thus  presented 
depends  upon  the  construction  to  be  placed 
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upon  statutes  with  reference  to  these  mat- 
ters. 

Section  1425  of  the  Code,  which  was  In 
force  when  these  sales  were  made,  reads  as 
follows:  "Each  treasurer  [county]  shall  on 
the  day  of  the  regular  tax  sale  or  any  ad- 
journment thereof  offer  aud  sell  at  public 
sale  to  the  highest  bidder  all  real  estate 
which  remains  liable  to  sale  for  delinquent 
titxes  and  shall  hare  previously  been  adver- 
tised and  offered  for  sale  for  two  years  or 
more  and  remained  unsold  for  want  of  bidders, 
general  notice  of  such  sale  being  given  at  the 
same  time  and  in  the  same  manner  as  that 
given  of  the  regular  sale.  Any  taxes  on  such 
real  estate  In  excess  of  the  amount  for  which 
the  same  was  sold  shall  be  credited  to  the 
treasurer  by  the  auditor  as  unavailable  and 
it  shall  be  reported  to  him  by  the  Auditor  of 
State  who  shall  give  the  county  credit  there- 
for." Chapter  20,  p.  18,  Acts  20th  Oen.  As- 
sem..  In  force  when  these  special  assessments 
were  levied,  provides  for  the  assessment  of 
the  cost  of  certain  street  Improvements  upon 
the  lots  abutting  thereon  in  proportion  to  the 
number  of  front  feet,  and  provides  that  they 
become  delinquent  In  ninety  days,  two  years, 
four  years,  six  years,  and  eight  years  from 
the  day  of  levy,  and  that  they  shall  draw  In- 
terest and  become  a  Hen  upon  the  property. 
It  also  provides  that  the  property  may  be 
sold  for  the  payment  of  any  delinquent  In- 
stallment at  any  regular  or  adjourned  sale, 
with  the  same  penalties,  forfeitures,  and 
right  of  redemption,  and  certificates  and 
deeds  on  such  sales  shall  be  made  in  the 
same  manner  and  with  like  effect  as  In  case 
of  sales  for  nonpayment  of  ordinary  city 
taxes,  provided  that  such  sale  shall  not  af- 
fect the  Ilea  for  any  Installment  which  shall 
subsequently  become  delinquent  It  also  pro- 
vides that  the  dty  council  may  provide  by 
ordinance  for  the  mode  of  making  and  re- 
turning the  assessment.  The  act  also  pro- 
vides for  the  issuance  of  bonds,  and  for  their 
payment  out  of  special  assessments.  Section 
4S1  of  the  Code  of  1878  provided  that  the 
city  might  by  ordinance.  If  it  so  elected, 
cause  delinquent  assessments  and  taxes  to 
be  certified  to  the  county  auditor,  and  be  col- 
lected and  paid  over  by  the  treasurer  In  the 
same  manner  as  other  city  taxes.  Section 
495  of  the  same  Code  provided  for  the  certi- 
fication to  the  county  auditor  of  all  city  taxes, 
to  be  placed  upon  the  taxl>ooks  of  the  county 
in  the  same  manner  as  county  taxes,  and  col- 
lected by  the  county  treasurer;  and  the  pro- 
visions for  the  sale  of  property  against  which 
county  and  state  taxes  were  levied  were 
made  applicable  to  city  taxes  so  certified. 
Aud  such  sales  were  to  be  treated  in  all  re- 
spects as  though  made  for  county  and  state 
taxes.  "And  the  county  treasurer  shall  in- 
clude said  delinquent  taxes  so  certified,  with 
the  delinquent  state  and  county  taxes  on  'bis 
books  and  collect  the  same  by  sale  of  real  or 
personal  property  In  the  same  manner  as  re- 
quired by  statute  for  delinquent  state  and 
county  taxes;  and  all  sales  of  property  for  such 


delinquent  municipal  taxes  shall  be  as  ralld 
and  iu  all  respects  l>e  deemed  and  treated  as 
though  sach  sales  had  been  made  for  delin- 
quent state  or  county  taxes."  Section  902' 
of  the  present  Code,  in  effect  when  these 
sales  were  made,  reads  as  follows:  "AH  ms- 
Bcssments  and  taxes  of -every  kind  and  na- 
ture levied  by  the  council,  except  as  other- 
wise provided  by  law,  shall  be  certified  by 
the  clerk  on  or  before  the  first  Monday  In 
September  to  the  county  auditor  and  by  him 
placed  upon  the  tax  list  for  the  current  year, 
and  the  county  treasurer  shall  collect  all  as- 
sessments and  taxies  so  levied  tn  the  same 
.manner  as  other  taxes,  and  when  delinqneot 
they  shall  draw  the  same  Interest  and  penal- 
ties. Sales  for  such  assessments  and  taxes 
when  delinquent,  shall  be  made  at  the  same 
time  aud  in  the  same  manner  as  such  sale* 
are  made  for  other  taxes,  and  should  there 
be  other  delinquent  taxes  or  assessments  doe 
from  the  same  person,  and  collectible  by  tbe 
county  treasurer,  tbe  sale  shall  bs  for  all 
such  delinquent  oasessmeuts  and  taxes,  and 
all  the  provisions  of  law  relating  to  the  sale 
of  property  for  delinquent  taxes  shall  be  ap- 
plicable so  far  as  may  t>e  to  such  sales." 
The  city  ordinance  to  which  we  have  referred 
was  undoubtedly  passed  to  meet  the  provi- 
sions of  the  laws  aliove  quoted.  Section  1389 
of  the  Code  of  1897  requires  the  county  treas- 
urer, on  receiving  the  tax  list,  to  enter  there- 
on all  taxes  remaining  nnpaid  for  previous 
years,  and  provides  that,  If  he  fails  to  do  so. 
the  tax  shall  cease  to  be  a  Hen  upon  the 
property.  This  Is  a  virtual  re^nactment  of 
section  845  of  the  Code  of  1873.  The  section 
was  amended  by  chapter  48,  p.  82,  Acts  2Sth 
Gen.  Assem.,  but  the  amendment  need  not  be 
set  out,  as  it  does  not  affect  this  case.  8e<^ 
tion  1444  of  the  Code  of  1897,  which  is  prac- 
tically a  re-enactment  of  previous  laws,  pro- 
Tides  that  a  tax  deed  shall  vest  In  the  par- 
chaser  all  the  right,  title,  and  interest  of  the 
former  owner,  and  all  Interest  and  clal{p  of 
the  state  and  connty  thereto^ 

It  Is  perfectly  plain  that  if  section  1425  or 
tbe  Cbde  refers  to,  or  should  be  made  ap- 
plicable to,  assessments  for  street  improve- 
ments, plaintifTs  case  is  won.  Surely  It  ai>- 
plies  to  ordinary  city  taxes,  and.  If  the  clty 
elects  to  collect  Its  special  assessments 
through  the  county  officials  by  tax  sale,  we 
know  of  no  reason  why  It  should  not  be 
made  applicable  to  these  assessments.  That 
such  was  tbe  legislative  Intent  is  manifest, 
we  think,  from  the  jNTOvlBion  of  the  law 
which  says  that  the  purchaser  at  tax  sale 
shall  take  the  property  subject  to  the  Hen  of 
unpaid  Installments  of  special  assessments. 
That  the  city  so  understood  Is  evident  from 
its  acceptance  without  protest  of  Its  propor- 
tionate share  of  tbe  taxes  paid  by  the  pur- 
chaser at  tax  sale.  That  they  were  Included 
In  the  taxes  for  which  the  property  was  sold 
Is  conceded,  and  that  they  should  have  been 
is  clear  from  a  study  of  the  statutes  to  whtcb 
we  have  referred.  See,  as  sustaining  thpse 
conclusions,  Morrison  v.  ^EEershire,  |32  Iowa. 
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275.  D«nn)8«B  ▼.  City  of  Keokuk,  45  Iowa, 
266,  relied  upon  by  appellant.  Is  not  In  point. 
The  taxes  In  that  case  were  not  certified  to 
the  county  auditor  by  the  county  treasurer, 
nor  was  a  deed  executed  by  blm.  There 
was  a  sale  by  the  city,  bu(  Its  deed  did  not 
hare  the  effect  of  a  county  treasurer's  deed, 
under  the  law  as  It  then  stood.  That  former 
owners  paid  part  of  these  assessments,  and 
made  no  objection  thereto.  Is  In  no  manner 
binding  on  plaintiff.  He  is  not  claiming  un- 
der them,  but  through  an  independent  title 
under  lila  tax  deed.  Having  been  regularly 
sold  and  gone  to  tax  deed,  plaintiff,  as  pur- 
chaser, under  section  1425  of  the  Code,  takes 
Ua  title  free  from  these  special  assessments, 
and  is  entitled  to  have  a  decree  quieting  his 
title  as  against  them. 

But  there  are  other  reasons  why  the  city's 
lien  is  extinguished.  The  taxes  were  not 
brought  forward  after  the  sale  in  1897,  as 
required  by  law,  and  they  for  that  reason 
alone  ceased  to  be  a  lien  on  the  property. 
Talcott  T.  Noel,  107  Iowa,  470,  78  S.  W.  39. 
Moreover,  the  statute  of  limitations  operates 
as  a  l>ar  to  most  of  them.  For  all  assess- 
ments delinquent  for  more  than  five  yean 
before  the  bringing  of  this  action  no  re- 
covery may  be  had.  They  are  barred  by  the 
statute.  City  of  Burlington  t.  B.  B.,  41 
Iowa,  134. 

Again,  tlie  special  assessments  were  not 
levied  according  to  the  front-foot  rule,  as  the 
statute  required;  and  plaintiff,  who  took  all 
the  title  of  the  former  owner,  aa  well  as  an 
independent  title  from  the  state,  may  con- 
test the  validity  thereof.  In  order  to  make 
tliem  a  Iten  upon  his  property,  the  statute 
aatborizing  tbem  must  have  been  strictly  fol- 
lowed. Zelie  V.  City,  94  Iowa,  393,  62  N.  W. 
796:  Coggeshall  v.  City,  78  Iowa,  235,  41  N. 
W.  617,  42  N.  W.  650;  Ware  v.  Jerseyville 
(111.)  41  N.  E.  736;  Baxter  v.  Jersey  City,  36 
N.  J.  Law,  188. 

Defendant's  contention  tbat  plaintiff's  tax 
deeds  do  not,  on  their  face^  cover  more  tlian 
state  and  coonty  taxes,  Is  without  merit. 
This  Instrument  follows  the  language  of  the 
statute,  and  its  effect  is  to  be  found  from 
the  laws  existing  when  the  sale  was  made. 
Tbeae  laws,  it  seems  to  us,  relieved  the  prop- 
erty from  the  lien  of  all  special  taxes  at  that 
time  delinquent  which  had  been  certified  to 
the  county  auditor,  and  also  of  all  delinquent 
taxes  not  carried  forward  as  required  by 
law.    Jaggard  on  Taxation,  pp.  613-618. 

Tbe  decision  of  tlie  trial  court  la  correct, 
and  it  la  affirmed. 


ROBERTSON  t.  VASBT, 
(Supreme  Court  of  Iowa.     Nov.  15,  1904.) 

BBOXEB8— CO>UaBSIOR»— AlilfiKATIOIl      OF     IR- 

arauMZKT  —  vraud  —  actions  —  tbial  — 

B0BDEN  0»  PBOOr— INSTBTJCnONS. 

LCode,  I  4615,  provides  that,  when  part  of 
any  conversation  ii  given  in  evidence  by  one 
party,  tbe  whole  of  the  same  subject  may  be  in- 


quired into  by  the  other.  Beld,  that  wftere,  0^ 
direct  eremination  of  plaintiff  as  a  witness  iiv 
an  action  to  recover  broker's  commissions,  he 
testified  aa  to  a  conversation  with  defendant  rel- 
ative to  his  commission  before  the  contract  was 
execated,  and  on  cross-examination  he  was  fur- 
ther interrogated  as  to  snch  subject-matter,  de- 
fendant was  rightfully  permitted  to  teatify  a» 
to  the  same  conversation. 

2.  Where,  in  an  action  for  commissions  for  the 
i  sale  of  land,  plaintiff  introduced  in  evidence  a 
'■  letter  to  the  purchaser  of  the  land  from  de- 
I  fendant,  defendant  was  entitled  to  introduce  the 
•  purchaser's  reply  thereto,  under  Code,  {  4615, 
I  providing  that  when  part  of  a  writing  is  given 
j  in  evidence  by  one  party  all  other  letters  on  the 
I  same  subject  between  the  same  parties  may  be 
I  proved. 

I       3.  In  an  action  for  broker's  commissions,  an 
I  instruction  that  the  sale  contract  contained  the 
r  terms  of  the  sale  and  plaintiff's  authority,  and 
I  that  be  bad  no  right  to  sell  the  land  on  any 
I  other   terms,   and   if   he   changed   the   contract, 
;  without  defendant's  knowledge   or   consent,    by 
,  striking  out  the  rate  of  interest  to  be  paid,  it 
was  a  material  alteration,  and  would  not  bind 
defendant,   nor  entitle  plaintiff  to  recover  his 
commissions,  was  n^t  objectionable  in   that  it 
omitted   to   charge   liiat,    if   plaintiff   made   the- 
change  in  good  faith,  believing  that  it  was  in  ac- 
cordance with  tbe  understanding  of  the  parties, 
there  was  no  fraud. 

4.  In  an  action  for  broker's  commissions,  an 
instruction  that  if  the  broker  caused  a  change 
to  be  made  in  the  contract,  believing  that  de- 
fendant would  see  the  change  when  the  contract 
was  delivered  to  him,  then  the  defense  of  fraud 
on  the  part  of  the  broker  in  so  changing  the  con- 
tract was  not  sufficiently  established  to  defeat 
plaintiff's  claim  for  commissions,  was  not  preju- 
dicial to  plaintiff. 

5.  Where,  in  an  action  for  broker's  commis- 
sions, plaintiff  admitted  that  he  altered  the  con- 
tract of  sale,  the  burden  of  proof  that  snch  al- 
teration was  not  fraudulent  was  on  him. 

6.  Where  a  contract  for  commissions  on  the 
sale  of  real  estate  provided  for  its  payment  as 
soon  as  the  purchaser  has  made  payment  of  the 
balance  due  after  the  payment  made  at  the  time 
the  contract  was  executed,  no  commission  was 
payable  until  the  land  was  paid  for,  and  in  con- 
struing the  commission  contract  the  contract  as 
to  the  sale  of  the  land,  so  far  as  it  related  to 
tha  purchase  price,  should  be  construed  with  it. 

Appeal  from  District  Court,  Grundy  Coun- 
ty; A.  S.  Blair,  Judge. 

Suit  to  recover  a  commission  for  tbe  8al» 
of  land.  There  was  a  trial  to  a  Jury  and  a 
verdict  and  Judgment  for  the  defendant. 
The  plaintiff  appeals.    AfiSrmed. 

Francis  &  Owen,  for  appellant  William- 
son &  Wlllonghby,  for  appellee. 

SHERWIN,  J.  This  suit  la  bottomed  up- 
on a  written  contract  wberein  the  defendant 
agreed  to  pay  to  the  plaintiff  tbe  sum  of 
50  cents  per  acre  for  the  sale  of  a  section 
of  land,  and  which  provides  that  "said  SOc. 
per  acre  to  be  paid  as  aoon  as  purchaser  of 
said  land  has  paid  payment  of  $19,219.76." 
The  facts  are  that  the  plaintiff  became  the 
defendant's  agent  for  tbe  sale  of  said  land, 
and  had  in  fact  found  a  purchaser  for  it 
before  the  contract  fixing  the  compensation 
for  such  services  was  executed,  and  said 
contract  was  executed  and  delivered  to  tbe 
plaintiff  at  the  same  time  that  the  defendant 

IF  5.  See  Altaratloa  at  Instrumeata,  voL  I,  Cmt. 
Dig.   i  246. 
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execntei  and  delivered  to  the  plaintiff  dapU- 
cate  contracts  for  the  land  and  received  from 
him  a  payment  of  $1,000  on  the  purchase 
price  thereof,  which  was  $20,219.76.  The 
ansveer  admitted  the  contract  In  suit,  and 
alleged  a  fraudulent  and  unautborlzed  ma- 
terial alteration  of  the  land  contracts  after 
they  bad  been  signed  in  duplicate  by  the 
defendant  and  had  been  delivered  to  the 
appellant  for  execution  by  the  purcbasM-; 
a  failure  of  consideration  for  the  contract 
sued  upon  herein  because  thereof;  and,  fur- 
ther, that  the  plaintiff  was  at  the  time  of  tbe 
sale  Interested  therein  as  a  purchaser  of 
the  land  with  other^.  TTpon  the  direct  ex- 
amination of  tbe  plaintiff  as  a  witness  In 
his  own  behalf  he  testified  as  to  a  conversa- 
tion with  the  defendant  relative  to  his  com- 
mission before  tbe  commission  contract  was 
executed,  and  upon  cross-examination  he  was 
further  Interrogated  as  to  the  same  con- 
versation and  same  subject-matter.  There 
was  no  error  In  receiving  such  testimony. 
The  whole  of  the  conversation  on  the  same 
subject  was  admissible,  and  the  same  rule 
applies  to  the  testimony  of  tbe  defendant. 
•  He  was  rightly  permitted  to  testify  as  to 
the  conversation  after  It  bad  been  stated 
by  tbe  plaintiff.     Code.  I  4615. 

C.  H.  Royce  was  the  person  to  whom  the 
land  was  sold,  and  a  letter  written  by  him 
to  the  defendant,  relating  to  the  Interest 
due  the  latter  on  tbe  contract  for  tbe  laud, 
was  admitted  In  evidence  over  the  objec- 
tion of  tbe  appellant  This  letter  seems  to 
have  been  written  by  Royce  in  answer  to 
n  letter  to  him  from  tbe  defendant  which 
had  been  put  in  evidence  by  the  plaintiff, 
and  under  the  section  of  the  Code  hereto- 
fore cited  It  was  competent.  It  was  also 
contradictory  of  the  testimony  of  Royce  con- 
tained In  a  deposition  taken  by  the  plain- 
tiff, filed  In  tbe  case,  and  afterwards  read 
to  the  jury,  and  was  competent  for  the 
purpose  of  Impeachment;  and  Its  Introduc- 
tion out  of  the  regular  order  would  not  re- 
quire a  reversal  of  the  case  were  It  other- 
wise competent.  Peterson  v.  Wood,  M.  & 
R.  M.  Co..  fiT  Iowa,  148,  06  N.  W.  96,  50  Am. 
St.  Rep.  S'M. 

There  was  sufficient  evidence  of  the  plain- 
tiff's Interest  In  the  land  as  a  purchaser  at 
the  time  tbe.  contract  In  suit  was  made  to 
take  the  case  to  tbe  jury  on  that  Issue,  and 
the  court  properly  instructed  thereon. 

Complaint  is  made  of  the  sixth,  seventh, 
and  eighth  Instructions  given  by  tbe  court, 
and  of  the  refusal  to  give  Instructions  asked 
by  the  appellant.  In  the  sixth  Instruction 
the  jury  was  told  that  the  contract  for  the 
sale  of  the  land  executed  by  tbe  defendant 
and  delivered  to  tbe  appellant  for  the  pur- 
chaser's signature  contained  the  terms  of 
the  sale  and  tbe  authority  of  the  plaintiff, 
and  that  be  had  no  right  to  sell  the  land 
upon  any  other  terms;  that.  If  he  changed 
tbe  contract  left  with  Royce  without  the 
knowledge  or  couitoiit  of  tbe  defendant  by 


striking  out  tbe  rate  of  interest  to  be  paid. 
It  was  a  material  alteration  thereof,  and 
tbat  tbe  sale  was  not  made  upon  the  terms 
authorized,  and  would  not  bind  tbe  de- 
fendant, or  entitle  the  plaintiff  to  his  com- 
mission, unless  it  was  shown  that  tbe  de- 
fendant consented  to  such  change  before  tbe 
execution  and  delivery  of  a  deed  of  the 
land.  The  appellant,  as  we  understand  his 
argument,  objects  to  tbls  instruction  be- 
cause It  did  not  tell  tbe  jury  that,  if  he 
made  the  change  in  tbe  contract  in  good 
faith,  and  believing  that  it  was  in  accord- 
ance with  the  understanding  of  the  parties, 
there  would  be  no  fraud  on  tbe  part  of  the 
appellant  It  is  evident  that  tbe  instruction 
did  not  attempt  to  deal  with  the  question* 
of  the  appellant's  fraud  in  changing  tbe  con- 
tract, but  related  solely  to  his  actual  author- 
ity in  tbe  premises;  and,  if  tbls  be  true, 
the  question  of  bis  intent  was  immaterial. 
If  there  was  In  fact  a  mistake  in  tbe  con- 
tract as  executed,  it  was  the  plain  duty 
of  tbe  agent  to  have  such  mistake  corrected 
by  bis  principal,  or  at  least  to  have  tlie 
principal's  consent  to  bis  correction  thereof. 
The  instruction'  covered  the  thought  of  the 
defendant's  knowledge  of  and  consent  to 
the  change,  and  was  correct,  and  sufficiently 
explicit.  In  tbe  eighth  instruction,  however, 
the  court  treated  the  question  of  fraud  and 
intent  In  altering  tbe  contract  and  told  tbe 
jury  that  if  the  appellant  caused  the  change 
to  be  made  In  the  duplicate  contract  which 
was  to  be  given  to  tbe  defendant,  believing 
that  he  would  see  the  change  when  tbe  con- 
tract was  delivered  to  blm,  then  the  de- 
fense of  fraud  would  not  be  sufflclently  es- 
tabll.slied  to  defeat  the  appellant's  claim  for 
commission.  The  instruction  was  as  favor- 
able to  tbe  appellant  as  he  could  rightfully 
ask,  and  embodied  tbe  central  thought  of  tbe 
one  asked  by  blm  on  the  same  subject 

Instruction  1  asked  by  the  appellant  placed 
the  burden  of  proof  of  fraudulent  Intent  up- 
on the  defendant  which  was  wrong  because 
of  the  admission  that  he  altered  the  con- 
tracts. The  Instruction  was  therefore  prop-  j 
erly  refused.  Robinson  v.  Reed,  46  Iowa. 
219.  \ 

The  language  of  the  commission  contract 
Is  that  the  50  cents  per  acre  was  to  be  paid 
as  soon  "as  the  purchaser  of  said  land  has 
paid  payment  of  $19,219.76."  Tbls  waa  the 
balance  due  for  the  land  after  the  payment  I 
of  $1,000  was  made  at  the  time  the  con- 
tracts were  executed,  and  by  the  admitted 
facts  the  land  contract  was  to  draw  interest 
after  due,  by  the  terms  thereof.  If  paid  at 
the  time  specified.  It  was  all  that  was  re- 
quired by  the  contract,  but,  if  not  so  paid. 
Interest  was  to  constitute  a  part  of  the 
payment  necessary  to  discharge  the  obliga- 
tion of  the  contract  In  other  words,  it  Is 
manifest  from  the  langruage  used  that  no 
commission  was  to  be  paid  until  the  land 
■was  paid  for  according  to  tbe  terms  of  the 
contract,  and  the  court  did  not  therefore. 


Digitized  by 


Google 


Iowa) 


STACT  T.  lOBNBICB. 


273 


err  In  Its  serentb  Inatriictlon,  wherein  the 
Jury  was  told  that  the  commission  contract 
should  be  construed  with  the  laud  contract 
so  far  as  they  both  related  to  the  purchase 
jprlce  of  the  land. 

The  Judgment  is  right,  and  it  is  affirmed. 


STATB  ▼.  lOBNBIGB. 
(Sapreme  Court  of  Iowa.     Nov.  15,  1904.) 

BAPB— CBAROB  OF  VIHTJB— ATTIDATITS— DIS- 
CRETIOR  or  COOBT  —  FKBBUPTOBT  CHAT,- 
LiENGES— COHFESSIONS— QUK8TI0R    FOB   JUBT. 

1.  The  affidavits  supporting  the  resistance  to 
an  application  for  change  of  venue  in  a  crim- 
inal case  because  or  excitement  or  prejudice  in 
the  county  are  not  required  by  statute  to  nega- 
tive any  relationship  between  the  affiants  and 
the  complaining  witness. 

2.  An  application  for  change  of  venue  in  a 
criminal  case  being  addressed  to  the  discretion 
of  the  trial  jadge  to  decide  "according  to  the 
very  right  of  it"  (Code,  {  5348),  the  tiupreme 
Court  will  not  interfere  with  a  ruling  on  such 
application,  in  the  absence  of  an  abuse  of  dis- 
cretion. 

3.  The  swearing  of  the  Jury  In  a  criminal 
prosecution  before  defendant  had  exhausted  his 
peremptory  challenges  is  not  reversible  error 
where  defendant  did  not  object  to  the  swear- 
ing of  the  jury  until  his  peremptory  challenges 
were  exhausted,  or  except  to  the  action  of  the 
coart  in  the  swearing  of  the  Jury. 

4.  In  a  prosecution  for  rape,  wherein  the 
prosecutrix  failed  to  Identify  defendant,  con- 
fessions by  defendant  constituted  sufficient  evi- 
dence of  identity  to  go  to  the  Jury.  * 

5.  Where  the  confession  appears  to  have  been 
free  and  voluntary,  ther  burden  is  on  defend- 
ant to  show  coercion  or  inducement 

0.  The  fact  tliat  defendant  at  the  time  of 
making  a  confession  was  in  custody  does  not 
(how  that  it  was  Involuntary. 

7.  Where  the  commission  of  rape  by  some  one 
was  fully  shown,  the  fact  that  evidence  of  con- 
fessions by  defendant  was  introduced  to  supply 
the  corroboration  required  to  connect  defend- 
ant therewith  did  not  call  for  an  Instruction 
that  defendant  could  not  be  convicted  on  his 
own  confession  not  made  in  open  court. 

8.  The  failure  of  one  alleged  to  have  been 
raped  to  make  immediate  complaint  affects  only 
the  credibility  of  her  testimony. 

Appeal  from  District  Court,  Poweshiek 
County;  W.  O.  Clements,  Judge. 

The  defendant  was  Indicted  with  others 
for  the  crime  of  rape,  and  on  conviction  of 
assault  with  Intent  to  commit  rape  was  sen- 
tenced to  imprisonment  In  the  penitentiary 
for  the  term  of  eight  years.  From  this  sen- 
tence he  appeals.    Affirmed. 

W.  R.  Lewis  and  Tom  H.  Mllner,  for  ap- 
'  pellant    Cbas.  W.  Mnllan,  Atty.  Gen.,  and 
Lawrence   De  Oralf,  Asst   Atty.   Gen.,   for 
the  State. 

McCLAIN,  J.  The  transaction  which  the 
prosecution  sought  to  prove  on  the  separate 
trial  of  this  defendant  under  the  indictment 
against  him  and  others  is  the  same  as  that 
sought  to  be  proven  by  the  prosecution  on 
the  several  trials  of  one  Oriis  Wolf,  who  has 
three  times  appealed  to  this  court  from  con- 

II.  8m  Crimtiua  Law,  voL  14,  Cent  Die  I  UU. 
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Tletion  of  assanlt  with  Intent  to  commit  rape 
under  the  same  indictment.  See  112  Iowa, 
458,  84  N.  W.  536;  118  Iowa,  564,  02  N.  W. 
C73;   100  N.  W.  1123. 

1.  The  trial  court  orermled  a  motion  for 
change  of  venue,  based  on  the  ground  of  ex- 
citement and  prejudice  on  the  part  of  the 
people  of  Poweshiek  county.  In  which  the 
crime  was  committed,  caused  by  the  pnbllca- 
tlon  of  alleged  facts  and  details  of  the  crime 
in  the  newspapers  circulated  In  that  county 
prior  to  the  trial,  and  also  arising  from  the 
fact  of  several  trials  In  the  saihe  county  of 
other  defendants  charged  with  the  same 
crime.  This  motion  was  supported  by  an 
affidavit  Bwom  to  by  12  citizens  of  the  coun- 
ty, stating  their  belief  that  the  defendant 
could  not  ohtain  a  fair  trial  because  of  the 
excitement  and  prejudice  of  the  people  of 
the  county  against  him.  A  resistance  to  this 
application  was  made,  supported  by  an  affi- 
davit of  28  citizens  of  the  county  stating 
that  to  their  knowledge  there  had  been  no 
inflammatory  articles  published  in  the  news- 
papers of  the  county  regarding  the  alleged 
crime,  that  there  was  no  excitement  or  preju- 
dice In  the  county  against  defendant,  and 
that  defendant  could  obtain  a  fair  and  im- 
partial trial  In  that  county.  Some  comment 
Is  made  by  counsel  on  the  affidavit  in  re- 
sistance on  the  ground  that  It  does  not  show 
that  affiants  were  not  related  to  the  prose- 
cutrix, nor  that  they  did  not  stand  in  rela- 
tion to  her  of  guardian  or  ward,  employer  or 
employ^  or  any  other  confidential  relation; 
but  It  Is  sufficient  to  say  that  we  find  no 
requirement  In  the  statute  that  such  relations 
to  the  prosecutrix  be  negatived  by  those  sign- 
ing aiUdavlta  supporting  the  resistance  to 
the  application  for  a  change.  See  Code^  | 
5346.  The  application  for  a  change  of  venue 
lu  a  criminal  case  is.  addressed  to  the  dis- 
cretion of  the  trial  Judge,  and  he  is  required 
to  decide  the  matter  "according  to  the  very 
right  of  It."  See  Code,  {  5348.  It  Is  con- 
ceded by  appellant  that  this  court  will  not 
interfere  with  the  conclusion  of  the  trial 
court  In  ruling  on  the  application  for  change 
except  where  there  is  a  clear  abuse  of  Ju- 
dicial discretion.  State  v.  McDonough,  104 
Iowa,  6,  73  N.  W.  357;  State  v.  Bdgerton, 
100  Iowa,  63,  60  N.  W.  280;  State  v.  Weems, 
06  Iowa,  427,  65  N.  W.  387.  We  see  no  oc- 
casion here  for  interfering  with  the  action  of 
the  trial  judge.  The  newspaper  comments 
complained  of  are  not  set  out  in  the  appli- 
cation, nor  shown  by  the  affidavit  in  support 
of  It  nor  are  wo  justified,  on  the  mere  alle- 
gation of  excitement  and  prejudice  resulting 
from  previous  trials  involving  the  same  trans- 
action, denied  as  it  is  In  counter  affidavits, 
to  find  that  the  trial  court  abused  Its  dis- 
cretion in  refusing  to  grant  the  change  <» 
that  ground. 

2.  It  Is  urged  for  the  appellant  that  the 
Jury  was  sworn  before  defendant  had  ex- 
hausted his  peremptory  challenges.  The  rec- 
ord shows  that,  after  the  court  had  called 
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on  the  prDS«cntlon  and  the  defense  alter- 
nately to  exercise  their  peremptory  chal- 
lenges, twelve  jurors  being  In  the  box,  In 
each  Instance  accepted  for  cause,  the  prose- 
cution waiving  Its  peremptory  challenges, 
and  the  defendant,  after  Interposing  four 
peremi)tory  challenges,  having  waived  his  two 
succeeding  peremptory  challepges,  the  court, 
without  calling  upon  either  of  the  parties  to 
exercise  another  or  further  peremptory  chal- 
lenge, and  the  defendant  not  having  waiv- 
ed any  more .  or  other  of  bis  peremptorr 
challenges  than  the  fifth  and  sixth,  the  Jury 
was  by  the  court  duly  sworn.  Defendant 
at  this  time  did  not  object  to  the  swearing 
of  the  jury,  nor  aslc  to  interpose  any  further 
challenges,  and  the  case  before  ns  is  thus  dis- 
.  tinguished  from  State  v.  Hunter,  118  Iowa, 
686,  92  N.  W.  872,  on  which  counsel  for  ap- 
pellant rely;  for  In  that  case  counsel  for 
defense  protested  that  they  bad  another  chal- 
lenge, and  were  not  through  with  their  chal- 
lenges. The  ruling  of  the  lower  court  In  that 
case  was  that  the  waiver  of  one  challenge 
constituted  a  waiver  of  ail  other  peremptory 
challenges  to  the  same  jurors.  This  ruling 
was  held  erroneous,  but  there  is  nothing  In 
the  opinion  to  require  a  reversal  of  the  case 
before  us.  In  the  absence  of  any  showing 
that  the  defendant  expressed  an  intention  to 
exercise  further  peremptory  challenges,  •  or 
objected  to  the  swearing  of  the  jury  until 
his  peremptory  challenges  were  exhausted. 
Defendant  In  this  case  did  not  even  except 
to  the  action  of  the  court  tn  swearing  the 
Jury,  and  In  no  way  did  he  call  the  court's 
attention  to  the  fact  that  his  further  right 
of  peremptory  challenge  was  being  improp- 
erly cut  off.  Under  such  circumstances  we 
must  hold  that  no  error  was  committed  of 
which  defendant  can  now  complain. 

8.  It  is  contended  that  there  was  no  evt- 
dmoe  Identifying  defendant  as  the  person 
who  had  the  sexual  Intercourse  with  prose- 
cutrix to  which  she  testified.'  It  is  true 
that  the  prosecutrix  as  a  witness  failed  to 
identify  him;  but  his  own  confession,  made 
to  the  officer  who  arrested  him  In  Nebraska, 
and  to  others  after  his  arrest,  constituted 
sufBdent  evidence  of  his  Identity  to  go  to 
the  jury; .  and  we  do  not  see  how  the  jury 
could  have  had  any  reasonable  doubt  that 
be  was  the  very  person  who  committed  the 
wrong  upon  prosecutrix  of  which  she  testi- 
fied. 

4.  Complaint  is  made  of  the  Introduction 
In  evidence  of  the  testimony  of  the  deputy 
sheriff  who  arrested  defendant  as  to  state- 
ments made  by  defendant  to  liim,  consti- 
tuting, in  effect,  a  confession.  Where  the 
confession  appears  to  have  been  free  and 
voluntary,  the  burden  Is  upon  the  defendant 
to  show  coercion  or  Inducement  such  as  to 
require  its  exclusion.  State  v.  Storms,  113 
Iowa,  385.  85  N.  W.  610.  86  Am.  St.  Rep. 
380.  The  fact  that  the  defendant  at  tlie  time 
of  making  the  confession  was  In  custody  does 
not  tend  to  indicate  that  it  was  Involuntary. 


State  V.  Peterson,  110  Iowa,  847,  «2  N.  W. 
329;  State  v.  Penney,  113  Iowa,  691,  84  N. 
W.  509.  In  this  connection  we  may  notice 
the  objection  that  the  court  did  not  instruct 
the  jury  to  the  effect  that  a  defendant  can- 
not be  convicted  on  his  own  c<Mife6sion,  not 
made  In  open  court,  unless  accompanied  with 
other  proof  that  the  offense  was  committed. 
Code,  S  5491.  No  such  instruction  was  asked, 
and  the  case  did  not  call  for  such  an  iostmc- 
tion.  There  was  ample  evidence  that  tLe 
crime  had  been  committed  by  some  one;  and 
at  no  stage  of  the  proceedings  had  It  been 
contended  in  behalf  of  the  defendant  that 
the  prosecution  rested  on  defendant's  uncor- 
roborated confession.  Tke  fact  seems  to  b* 
that,  having  proved  the  commission  of  the 
crime  charged  by  the  testimony  of  the  prose- 
cutrix, the  prosecution  introduced  proof  of 
the  confession  for  the  purpose  of  supplying 
the  corroboration  required  in  such  cases  to 
connect  the  defendant  with  the  commission 
of  the  crime  (Code,  {  5488),  and  there  Is  no 
reasonable  question  as  to  Its  sufficiency  for 
that  purpose. 

5.  It  is  urged  that  there  la  no  evidence  as 
to  the  venue  of  the  crime,  and  that  the  court 
did  not,  in  Its  Instructions,  require  the  Jury 
to  find  that  the  crime  was  committed  la 
Poweshiek  county.  It  is  true  that  in  the 
preliminary  Instructions  regarding  the  Issue 
nothing  seems  to  have  been  said  as  to  the 
necessity  of  proving  the  venue;  but  In  three 
Instructions  relating  .to  Included  crimes,  one 
of  which  was  as  to  the  offense  of  an  assault 
with  intent  to  commit  rape,  of  which  defend- 
ant was  convicted,  the  jury  were  charged 
08  to  the  necessity  of  finding  that  the  defend- 
ant made  the  assault  in  that  county  with  the 
intent  to  ravish,  etc.,  and  defendant  could 
not  possibly  have  been  prejudiced  by  a  fail- 
ure to  Instruct  as  to  the  nece.ssity  of  provinf 
venue  in  connection  with  the  charge  relating 
to  the  higher  offense  for  which  he  was  put  on 
trial.  The  evidence  as  to  the  venue  was  am- 
ply sufficient,  and  we  need  not  go  Into  Its 
details. 

6.  Much  stress  Is  laid  by  counsel  on  failure 
of  the  prosecution  to  show  any  complaint  by 
prosecutrix  after  the  commission  of  the  of- 
fense. Such  failure,  however,  affects  on\y 
the  credibility  of  her  testimony,  and  circum- 
stances of  excuse  may  be  shown  to  be  con- 
sidered by  the  jury  as  negativing  any  infer- 
ence to  be  drawn  from  the  want  of  complaint 
State  V.  Peterson,  110  Iowa,  647,  82  N.  W. 
329;  State  v.  Snider,  119  Iowa,  15,  91  N.  W. 
7(>2:  State  v.  Wolf,  118  Iowa,  564,  92  N.  W. 
673.  The  Instruction  of  the  court  aa  to  the 
weight  to  be  given  to  the  failure  of  prose- 
cutrix to  make  complaint  as  a  circumstance 
affecting  her  credibility  Is  not  complained  of, 
and  Is  not  open  to  objection. 

7.  Various  objections  are  urged  with  ref- 
erence to  the  Introduction  of  testimony,  but 
without  discussing  them  at  lengtli,  it  la  autfi- 
clent  to  say  that  they  are  without  merit 
The  defendant  seems  to  have  had  a   fair 
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trial,  anS  there  Is  ample  «T!de«ce  to  support 
the  verdict. . 

The  judgrment  •t  the  trial  court  la  ther*- 
for*  afElrmad. 


OSTHCIMBR  *.  OSTHBIMBR. 
(Saprem«  Court  of  Iowa.      Nov.  15,  1904.) 

OIVOBCB— CV8T0DT  XVD  BUPPOBT  OT  CHILDBKR 
— DSCKBC— MOOn-ICATIOR— DEFEKSE. 

1.  Under  Code,  S  3180,  providing  that,  when 
a  divorce  is  decreed,  the  court  may  make  such 
order  as  to  the  cbildi-en,  property,  partiei,  and 
the  maintenance  of  the  parties  as  shall  be  deem- 
ed right,  and  that  subsequent  changes  ma;  be 
made  when  circumstances  render  them  expe- 
dient, the  court,  having  granted  a  ^vorca  to  a 
wife,  and  awarded  her  the  custody  of  minor 
children,  has  jurisdiction,  notwitlistanding  a 
prior  allowance  of  alimony,  to  subsec^entl^  re- 
quire the  father  to  contribute  an  additional 
weekly  sum  to  the  support  of  the  children. 

2.  When  a  divorce  was  granted  to  plaintitT 
against  her  husband,  the  latter  was  a  farmer, 
with  an  estate  worth  ?3,000  or  less.  Two  mi- 
nor children  were  awarded  to  plaintiff,  to- 
gether with  $900  and  certain  specinc  articles  of 
small  value,  as  alimony.  FlaintiCF  thereafter 
was  in  straitened  circumstances,  and  needed 
assistance,  and  defendant  after  the  divorce  be- 
came prosperona  Held,  that  an  order  requiring 
defendant  to  pay  plaintiff  $5  per  week  for  the 
support  of  the  diildrcn  was  not  error. 

3.  Where  the  custody  of  minor  children  was 
awarded  to  their  mother,  plaintiff  for  divorce, 
and  thereafter  the  husband  married  another,  his 
offer  to  take  the  children  himself,  and  give 
them  a  home  and  parental  care,  was  no  defense 
to  the  wife's  application  to  compel  him  to  con- 
tribute ta  the  children's  support 

Appeal  from  District  Court,  Hardin  Ooun- 
ty;   J.  H.  Richard,  Judge. 
The  opinion  states  the  case.    Affirmed. 

Albrook  &  Lundy,  for  appellant  Ward  ft 
Hayi,  for  appellee. 

WEAVER,  J.  The  parties  were  formerly 
husband  and  wife.  In  the  year  1889  they 
were  divorced  at  the  suit  of  plaintiff.  The 
defendant  was  at  that  time  a  farmer,  with 
an  estate  of  $3,000  or  less,  and  the  parties 
bad  two  children  of  tender  years.  By  the 
decree  of  divoTce,  plaintiff  was  awarded  the 
custody  of  the  children,  and  as  alimony  the 
sum  of  $900  in  money,  with  some  specific 
items  of  personal  property,  of  small  value. 
The  present  proceeding  is  Instituted  by  plain- 
tiff to  obtain  an  increase  of  alimony,  for  the 
better  support  of  the  children.  The  trial 
court  granted  her  petition,  and  adjudged 
that  the  defendant  pay  her  for  that  purpose 
the  sum  of  $5  per  week  until  otherwise  or- 
dered.   The  defendant  appeals. 

The  power  of  the  court  to  grant  relief  of 
this  kind  cannot  be  denied,  so  far,  at  least, 
as  relates  to  the  custody  and  maintenance 
of  the  children.  Code,  {  3180.  And  the 
question  whether  the  circumstances  shown 
in  the  testimony  were  such  as  to  Justify  the 
Judgment  appealed  from  is  purely  one  of  fact 
The  original  allowance  to  the  plaintiff,  we 

^  1.  8«e  Divorce,  voL  IT,  Cent  Dig.  i  M*. 


may  assume,  was  fair  and  adequate,  nndcr 
the  drcumstauees  then  existing;  but  if,  ow- 
ing to  a  change  of  conditions,  the  defend- 
ant is  now  more  able,  and  the  plaintiff  is 
comparatively  less  able,  to  properly  provide 
for  their  children,  It  is  both  humane  and 
Just  that  he  be  required  to  contribute  fur- 
ther to  that  purpose.  The  decree  which  di- 
vorced him  from  his  wife  did  not  cancel  his 
natural  and  legal  obllgatlous  to  his  children. 
The  evidence  tends  strongly  to  show  that 
financially  be  Is  la  fairly  prosperous  cir- 
cnmstances.  At  the'  time  of  the  trial  he 
was  shown  to  be  engaged  In  buying,  selling, 
and  fattening  cattle  and  bogs  In  unusually 
large  numbers;  and,  while  like  most  men 
in  that  line  of  business,  be  appears  to  be  a 
large  borrower  and  to  be  carrying  a  large 
aggregate  of  Indebtedness,  It  Is  very  clear 
that  he  has  substantially  increased  hlg  hold- 
ings, and  is  In  much  better  condition  to  as- 
sist in  the  support  of  his  children  than  he 
was  at  the  date  of  the  divorce.  On  the 
other  hand,  tt  is  shown,  without  dispute, 
that  the  plaintiff  is  in  straitened  circumstan- 
ces, and  needs  assistance  to  adequately  sap- 
ply  the  wants  of  the  children.  The  allow- 
ance made  by  the  trial  court,  while  large 
enough  to  afford  material  aid  in  providing 
for  the  children,  Is  not  so  large  that  a  man 
of  the  circumstances  and  means  the  appel- 
lattt  ia  shown  to  possess  need  find  It  a  bur- 
den. 

The  appellant,  who  tg  again  married,  sug- 
gest* his  wilUngneBg  to  take  the  children 
himself,  and  give  them  a  home  and  parental 
care.  Conceding  the  entire  good  faith  of 
the  offer,  it  cannot  be  held,  as  a  matter 
of  law  or  equity,  that  It  must  be  accepted, 
upon  peril  of  absolving  the  appellant  frum 
his  liability  by  a  refusal.  The  court  will  act 
take  these  children  from  the  mother,  who 
has  nurtured  and  cared  for  them,  and  trans- 
fer them  to  the  custody  of  the  father,  in  a 
home  from  which  that  mother  Is  excluded, 
nnless  It  be  clearly  shown  that  their  best 
Interests  will  be  promoted  by  the  change. 
On  this  question  the  trial  court  heard  the 
testimony  of  the  parties  and  of  neighbors 
familiar  with  the  situation,  and  found  that 
such  a  transfer  of  custody  was  not  demand- 
ed. To  the  proper  understanding  of  a  con- 
troversy of  this  nature,  the  personal  presence 
of  the  parties  and  their  witnesses  In  court 
is  of  great  Importance,  and  we  are  slow  to 
interfere  unless  the  apparent  weight  and  val- 
ue of  the  testimony  is  so  largely  against  the 
finding  complained  of  that,  In  the  interests 
of  Justice,  a  reversal  is  clearly  demanded. 
Such  is  not  the  condition  of  the  record  here 
presented,  and  we  ore  content  to  leave  the 
Judgment  as  it  was  entered  below.  We  do 
this  the  more  readily  because  this  Judgniout 
Is  not  a  finality,  and  the  subject  of  the  cus- 
tody, care,  and  maintenance  of  the  children 
Is  one  over  which  the  court  will  exercise  a 
continuing  guardianship,  and  all  orders  en- 
tered in  respect  thereto  are  subject  to  vaca- 
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tlon  or  modification  wheneyer  hj  reason  of 
changing  circumstances  the  same  shall  ap- 
pear to  be  equitable  and  Just 

Upon  the  goaeral  proposition  atxued  by 
counsel  as  to  the  power  of  the  court  to  grant 
new  and  additional  alimony  to  a  diTorced 
wife  after  a  final  decree  fixing  the  amount 
of  such  relief,  we  have  to  say  that,  what- 
erer  may  be  the  extent  of  such  power,  the 
courts  will  be  slow  to  exercise  It;  save  in 
cases  where,  by  reason  of  changes  which 
could  not  reasonably  have  been  anticipated 
in  the  relative  circumstances  of  the  parties, 
the  propriety  and  equity  of  the  demand  are 
established  beyond  reasonable  question.  But 
the  same  reasons  for  hesitation  and  reluc- 
tance do  not  arise  where  the. divorced  wife  la 
carrying  the  burden  of  the  support  of  the 
children  born  of  .the  marriage  which  has 
been  dissolved.  An  allowance  made  against 
the  former  husband  under  such  circumstan- 
ces is  not,  strictly  speaking,  alimony  to  the 
wife,  but  a  contribution  to  the  support  of  the 
children — an  obligation  from  which  be  has 
never  been  released. 

We  have  not  attempted  any  review  of  any 
cases  cited  from  other  states,  because.  In 
view  of  our  statute,  they  have  no  application 
here.  None  of  our  own  cases  decided  since 
the  statute  was  enacted  is  inconsistent  with 
the  conclusions  indicated  In  this  opinion. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


BARCROFT  et  al.  v.  MANN  et  aL 

(Supreme  Court  of  Iowa.     Nev.  15,  1004.) 

TAXATION — BEDBUPTIOR— NOTICE— SXBVICK 
— DErECTS. 

'  1.  In  the  absence  of  any  showing  that  a  per*' 
son  who  was  not  the  owner  of  land  sold  for 
taxes  was  in  actual  occupancy  of  the  property, 
alleged  defects  in  the  redemption  notice  served 
on  him  are  immaterial. 

2.  Code  1897,  i  1441,  proTidea  that  service  of 
a  redemption  notice,  with  reference  to  land  sold 
for  taxes  shall  be  complete  only  after  an  affi- 
davit filed  with  the  treasurer  showing  the  mak- 
ing of  the  service,  the  manner  thereof,  the  time 
when  and  place  where  made,  and  under  whose 
direction  the  same  was  made.  Held  that,  wliere 
a  return  of  service  of  notice  failed  to  show  ei- 
ther the  place  or  time  of  acceptance  of  service, 
the  notice  was  insufficient 

Appeal  from  District  Court,  Polk  County; 
A.  H.  McVey,  Judge. 

Action  to  redeem  lots  16  to  22,  Inclusive,  In 
Mann's  Addition  to  Auburn  Heights,  now  In- 
cluded In  the  city  of  Des  Moines,  from  tax 
sale  and  deed.  The  relief  prayed  was  grant- 
ed as  to  lots  17  and  18  only,  and  plalnttfts  ap- 
peal.   Modified. 

Clark  &  McLaughlin,  for  appellants.  O.  0. 
&  C.  L.  Xourse,  for  appellees. 

LADD,  J.  The  ta-^es  on  lots  16  to  22,  In- 
clusive, in  Mann's  Addition  to  Auburn 
Heights,  now  included  in  the  city  of  Des 
Moines,  became  delinquent,  and,  to  satisfy 
the  same,  each  lot  was  sold  separately  De- 


cember 4,  1894,  to  L,  M.  Mann,  and  certifi- 
cate of  sale  executed  to  him  for  each.  These 
several  certificates  were  assigned  to  the  de- 
fendant B.  E.  Maun,  to  whom  the  treasurer 
of  Polk  county  issued  a  deed  February  2, 
1900,  which  was  duly  recorded  shortly  aft- 
erwards. Thereafter  Mann  conveyed  tbe  lots 
to  the  defendant  Stratbem.  Tbe  tax  deed  is 
assailed  as  having  been  issued  without  prop- 
er notice,  or  such  service  thereof  as  the  law 
required.  Lots  17  and  18  were  taxed  in  tbe 
name  of  L.  M.  Mann,  and  lota  16,  19,  20,  21, 
and  22  in  the  name  of  James  M.  McCaughan. 
The  notice  was  directed  "to  J.  M.  McCaugh- 
an" only,  described  all  the  lots,  and  stated 
"that  the  right  of  redemption  will  expire 
and  a  treasurer's  deed  for  said  lots  will  be 
made  unless  redemption  from  such  sale  be 
made  within  ninety  days  from  the  completed 
service  of  this  notice."  This  was  dated  Sep- 
tember 9,  1899,  and  indorsed  thereon  was  the 
following:  "I  hereby  accept  due  and  legal 
service  of  the  above  notice.  James  M.  Mc- 
Caughan." A  similar  notice,  directed  "to 
occupant,"  was  indorsed:  "I  hereby  accept 
due  and  legal  notice  of  the  atwve  notice.  J. 
C.  Bootou."  To  these  was  attached  the  af- 
fidavit of  B.  K.  Ma^nn,  as  owner  of  tbe  cer- 
tificates, "that  the  property  described  In  the 
above  lUotice  is  now  taxed  in  the  name  of 
J.  M.  McCaughan  and  under  my  direction 
said  notice  was  served  on  J.  M.  McCaughan, 
also  In  J.  C.  Booton,  occupant,  by  tbelr  ac- 
cepting service  of  tbe  same  on  the  Otb  day 
of  Sept.  A.  D.  1899,  as  appears  on  said  no- 
tice." 

Some  of  the  contentions  of  appellant  are 
settled  by  previous  decisions  of  this  court 
Jenswold  v.  Doran,  77  Iowa,  692,  42  N.  W. 
465;  Stoddard  r.  Sloan,  65  Iowa,  680,  22  N. 
W.  924. 

The  alleged  defects  In  tbe  notice  to  Booton, 
or  in  the  service  thereof,  may  be  dismissed, 
as  tbe  record  contains  no  evidence  indicating 
the  necessity  of  notice  to  him.  As  be  was 
not  the  owner.  It  Is  not  to  be  assumed.  In  the 
absence  of  any  showing,  that  he  was  In  the 
actual  occupancy  of  the  property. 

Tbe  point  mainly  relied  on  is  that  tbe  re- 
turn of  service  does  not  show  where  or  when 
the  notice  to  McCaughan  was  served.  Un- 
der section  894  of  the  Code  of  1873,  a  state- 
ment of  tbe  place  where  was  not  essential; 
and  the  court.  In  Rowland  t.  Brown,  75  Iowa, 
679,  37  N.  W.  403,  refused  to  read  such  a 
requirement  Into  tbe  statute.  Bat  as  this 
notice  was  dated  September  9,  1889,  it  must 
have  been  accepted  after  the  adoption  of  the 
Code  In  1897,  section  1441  of  which  provides 
that  "service  shall  be  complete  only  after  an 
aflidavit  has  been  filed  witb  tbe  treasurer 
showing  the  making  of  tbe  service,  tbe  man-  j 
ner  thereof,  the  time  when  and  place  where 
made  and  under  whose  direction  tbe  same 
was  made."  The  necessity  of  a  statement  of  | 
the  time  of  service  is  apparent,  as  without 
this  the  treasurer  could  not  well  determine: 
when  the  period  of  redemption  has  expired. 
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Hopper  T.  By,,  91  Iowa,  639,  60  N.  W.  487. 
The  object  of  the  statement  of  the  place 
where  the  service  Is  effected  Is  not  so  mani- 
fest. It  Is  a  part  of  the  return,  however, 
by  the  statute  made  essential  to  a  complete 
service,  without  which  the  Issuance  of  a 
deed  by  the  treasurer  Is  unauthorized.  From 
the  affidavit  of  the  owner  of  the  certificates. 
It  appears  that  he  did  not  rely  upon  service 
by  himself,  but  under  his  direction;  and  this 
was  by  "their  accepting  service  of  the  same 
on  the  9th  day  of  Sept  A.  D.  1899,  as  appears 
on  said  notice."  For  the  time  and  place  of 
the  service,  then,  we  are  directed  to  the  In- 
dorsement on  the  notice.  But  neither  the 
place  nor  time  of  acceptance  Is  there  to  be 
found.  True,  the  notice  is  dated  September 
9,  1899,  but  from  this  no  inference  can  b« 
drawn  that  the  acceptance  was  on  the  same 
day.  The  acknowledgment  obviates  the  ne- 
cessity of  service  by  another,  but,  as  the 
return  of  the  latter  must  have  disclosed  the 
place  where  and  time  when,  the  acknowledg- 
.  ment  should  have  been  equally  definite.  Any 
Information  aside  from  that  Imparted  by  the 
papers  filed  was  Immaterial.  Reed  v.  Thomi>- 
son,  56  Iowa,  455,  9  N.  W.  831.  As  service 
was  not  complete,  the  district  court  erred  In 
not  allowing  plaintiffs,  as  the  heirs  of  J.  R. 
Barcroft,  to  redeem. 

The  decree  will  be  modified  so  as  to  permit 
redemption  of  all  the  lots  by  the  payment  of 
?22.07,  with  a  penalty  of  8  per  cent  added, 
and  interest  on  the  total  amount  at  8  per 
cent  per  annum  from  December  4,  1894, 
within  90  days  from  the  filing  of  this  opinion. 
Section  1436,  Code.    Modified  and  affirmed. 


WILLIAMS  ▼.  DES  MOINBS  LOAN  * 
TEU8T  CO. 

RUSHMAN  et  al.  v.  MARQUIS. 

(Snpreme  Court  of  Iowa.     Nov.  15,  1904.) 

BEcilVKB'S  VIRAL  BEPOBT—SETTINO  A8I0E  OB- 
DKB  OF  DISCHABOK— NOnOK— PABTIE8— DIS- 
CBETIOll  OF  OOUBT— OONOLUSITENESS  OF  OB- 
DKB. 

1.  In  the  absence  of  an  abuse  of  discretion 
an  order  of  the  district  court  setting  aside  an 
order  approving  a  receiver's  final  report  and 
discharging  him  will  not  be  disturbed. 

2.  A  receiver  appointed  in  Polk  county  should 
note  on  the  motion  docket  the  filing  of  his  final 
report,  with  his  petition  for  discharge,  and  the 
order  of  court  fixing  the  time  of  hearing  thereon 
and  directing'  publication  of  notice  thereof ;  that 
being  the  established  practice  in  that  county. 

3.  A  notice  of  the  tiling  of  a  receiver's  final 
report  and  of  the  hearing  thereon  Is  insufficient 
if  not  directed  to  any  one  or  signed  by  any  one. 

4.  An  order  fixing  the  time  for  hearing  on  a 
receiver's  final  report  and  for  publication  of 
notice  thereof  has  no  force  or  validity  until  en- 
tered of  record. 

5.  An  order  discharging  a  receiver  on  the  hear- 
ing of  his  final  report  is  void  where  the  wder 
fixing  the  time  for  such  hearing  and  for  publica- 
tion was  not  entei-ed  of  record  until  after  such 
order  of  discharge. 

6.  Though  a  notice  of  the  filing  of  a  recelv 
er's  final  report  a4d  of  bearing  thereon  Is  not 
required  by  statute,  where  the  court,  by  order, 


requires  such  notice,  a  discharge  procured  with- 
eat  compliance  therewith  may  be  set  aside. 

7.  The  conclusions  of  the  trial  court  on  the 
confiicting  evidence  as  to  whether  an  attorney 
in  the  case  had  notice  of  all  the  proceedings 
therein  will  not  be  disturbed  on  appeal. 

8.  A  decision  overruling  a  motion  to  'set  aside 
an  order  discharging  the  receiver  liecause  not  the 
proper  remedy  Is  not  a  bar  to  a  i>etition  for  the 
same  purpose. 

9.  The  court  may  set  aside  the  final  report  of 
a  receiver  and  order  of  discharge  on  the  peti- 
tion of  any  person  Interested,  without  requiring 
any  of  the  other  creditors  or  the  original  par- 
ties to  the  litigation  to  be  brought  in. 

Appeal  from  District  Court,  Polk  County; 
James  A.  Howe,  Judge. 

Appellant,  Marquis,  was  appointed  receiv- 
er of  the  Dee  Moines  Loan  &  Trust  Company, 
and  in  November  of  the  year  1901  filed  his 
final  report  and  was  by  the  court  discharged. 
This  was  an  application  to  set  aside  the  or- 
der of  discharge,  which  was  sustained  by  the 
trial  court,  and  the  receiver.  Marquis,  ap- 
peals.    Affirmed. 

W.  C.  Marquis,  for  appellant  E.  8.  Wlab- 
ard  and  J.  K.  Macomber,  for  appellees. 

DBEMER,  C.  J.  The  application  to  set 
aside  the  final  order  of  discharge  bottomed 
upon  (1)  fraud  In  obtaining  the  same;  (2) 
irregularity  In  procuring  it;  (2)  failure  to 
give  notice  of  the  application  for  the  order, 
or  of  the  filing  of  the  final  report;  (4)  fail- 
ure to  assign  the  cause  for  the  bearing,  and 
to  give  notice  by  publication  as  required. 
It  is  claimed  that  the  receiver  failed  to  ac- 
count for  a  large  amount  of  property  in  hU 
banda  Marquis  was  appointed  In  March, 
1896.  In  June  of  the  year  1897  the  assets 
of  the  Des  Moines  Loan  &  Trust  Company 
were  ordered  sold,  and  under  submission  of 
the  court  the  receiver  was  permitted  to  bid 
upon  the  property;  and,  his  bid  being  the 
highest  It  was  accepted,  and  a  sale  to  him 
was  ordered,  and  approved  by  the  court. 
I^e  assets  were  sold  by  schedule,  and  it  is 
claimed  that  certain  thereof  were  not  in- 
cluded in  the  sale  to  the  said  receiver.  Hav- 
ing made  no  report  appellees  herein,  tn  the 
year  1901,  filed  a  motion  to  require  the  re- 
ceiver to  file  a  final  report.  This  motion  was 
sustained,  and  on  October  19,  1901,  he  filed 
his  final  report  November  9,  1001,  the 
court  made  an  order  for  the  hearing  of  the 
report  and  directed  that  notice  thereof  be 
given  by  publication.  This  order  was  sign- 
ed by  the  Judge,  and  it  fixed  the  time  for 
hearing  as  November  23,  1001,  and  directed 
that  notice  thereof  be  given  In  a  newspaper 
by  three  publications.  It  was  not  entered  of 
record,  however,  until  January  10,  1902.  A 
notce  directed  to  no  one,  and  signed  by  no 
one,  was  published  in  the  newspaper,  as  di- 
rected, on  the  12tb,  13th,  and  14th  days  of 
November,  and  proof  of  publication  was  filed 
November  23,  1901.  At  the  time  fixed  the 
court  proceeded  to  hear  the  final  report  and 
application  for  discharge,  and,  no  one  ap- 
pearing to  object  thereto,  the  report  was  ap- 
proved, and  the  receiver  discharged.    Appel- 
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lees  had  no  actual  notice  of  the  flllns  of  tb« 
final  report  and  application  for  discbarge, 
or  of  the  time  fixed  for  the  hearing  thereon, 
and  were  never  informed  of  the  order  made 
by  the  trial  court  A  rule  of  the  district 
court  of  P(^k  county  requires  that  all  orders 
made  while  court  is  in  session  be  entered 
upon  a  calendar  or  motion  docket  prepared 
for  the  use  of  the  court  and  bar.  It  also  ap- 
pears that  it  was  the  aniversal  custom  In 
that  county  to  enter  upon  what  Is  known  as 
the  motion  calendar  all  final  reports  of  re- 
ceivers, all  applications  for  orders  and  mo- 
tions for  discharge.  In  the  Instant  case  no 
notation  of  any  kicd  was  made  upon  the  mo- 
tion book  of  the  filing  of  the  final  report  and 
application  for  discharge  or  order  for  the 
hearing  of  said  report  and  for  publicntton  of 
notice,  or  of  the  afBdavlt  of  publication;  nor 
was  the  order  for  publication  entered  upon 
the  court  Journal  until  after  the  receiver 
had  been  discharged.  Having  no  notice  of 
these  matters,  appellees.  In  January  of  the 
year  1902.  filed  another  motion  for  an  or- 
der requiring  the  receiver  to  report,  and  were 
then  informed  that  be  had  made  a  final  re- 
iwrt,  and  had  been  discharged.  Thereupon, 
und  within  five  days,  appellees  filed  a  mo- 
tion to  set  aside  the  order  of  discharge,  and 
this  was  followed  by  a  petition  for  the  same 
purpose  filed  February  21,  1902.  After  hear^ 
Ing  the  evidence,  the  trial  court  overruled 
appellees'  motion,  but  sustained  their  peti- 
tion, and  the  order  approving  the  receiver's 
final  report  and  discharging  him  was  set 
aside,  and  the  appellees  were  given  SO  days 
within  which  to  file  objections  to  the  final 
report    The  appeal  Is  from  this  order. 

The  receiver  was  an  oiflcer  of  court  and 
largely  under  its  direction  and  control;  and 
such  an  order  as  the  one  here  involved  is  so 
largely  a  matter  of  discretion  that  we  should 
not  Interfere,  onless  a  clear  abuse  thereof  la 
shown.  The  trial  coart,  in  making  its  rul- 
ing, announced  the  practice  prevailing  is 
Polk  county  with  reference  to  the  noting  of 
the  filing  of  motions,  orders,  etc.,  upon  the 
motion  docket  and  we  must  accept  its  state- 
ments in  this  regard  as  a  verity.  In  virtue 
of  this  custom  the  receiver  should  have  not- 
ed on  the  motion  docket  the  filing  of  his  final 
report  and  petition  fbr  discharge,  and  the 
order  of  the  court  fixing  the  time  of  hearing 
thereon  and  directing  publication  of  notice 
thereof.  This  was  not  done.  Moreover,  the 
order  itself  was  not  entered  of  record  until 
after  the  publication  was  completed,  and 
the  published  notice  was  InsuflBclent  because 
not  dlreclied  to  any  one  or  signed  by  any  one. 
Steele  v.  Murry,  80  Iowa,  836,  45  N.  W.  1030. 
The  order  fixing  the  time  of  hearing  was  not 
Journalized  or  entered  of  record  until  Jan- 
uary 10,  1902.  more  than  two  months  after 
it  was  made;  and  the  publication,  such  as 
It  was,  was  nearly  that  length  of  time  before 
the  entry  of  the  order  authorizing  the  same. 
We  have  a  case,  then,  not  simply  of  defective 
notice,  but  of  no  notice.    Such  being  the  case. 


the  order  of  final  discharge  was  without  Ju- 
risdiction, and  subject  to  attack  as  soon  as 
discovered.  That  an  order  Is  of  no  validity 
until  entered  of  record,  see  Callanan  v. 
Votruba,  104  Iowa,  672,  74  N.  W.  13,  40  L. 
R.  A.  375,  65  Am.  St  Rep.  538;  Winter  v. 
Coulthard  (Iowa)  62  N.  W.  733.  But  it  Is 
argued  that  as  notice  of  the  filing  of  a 
final  report  or  of  the  time  fixed  for  the  bear- 
ing thereof  is  not  required  by  statute,  all 
these  matters  are  Immaterial.  But  not  so. 
Although  not  required  by  statute,  the  trial 
court  undoubtedly  had  Inherent  power  to 
require  such  notice  before  discharging  Its 
ofilcer;  and.  If  it  found  that  a  discharge  was 
secured  without  compliance  with  its  order.  It 
had  the  undoubted  right  to  set  aslda  aa  or- 
der so  obtained. 

Some  claim  Is  made  that  an  attorney  for 
the  appellees  was  notified  of  all  the  proceed- 
ings in  the  case,  but  this  Is  denied  by  him, 
and  with  the  conclusions  of  the  trial  court 
on  the  conflict  of  evidence  we  are  iwt  dis- 
posed to  interfere. 

The  only  matter  tried  In  the  district  court 
was  whether  or  not  the  original  order  of  dis- 
charge should  be  set  aside.  This  was  with  the 
consent  of  the  receiver,  and  to  that  ques- 
tion we  axe  limited  here.  But  if  it  were 
otherwise,  the  applicants  herein  have  madi> 
such  a  showing  of  merit  that  the  trial  court 
was  Justified  In  settli^  aside  the  original 
order  approving  the  receiver's  final  report. 

Various  technical  points  are  made  by  ap- 
pellant all  of  which  we  have  examined,  but 
find  that  none  are  well  taken.  It  Is  argued 
that  the  petition  to  set  aside  the  order  was 
filed  too  late,  but  there  is  manifestly  nothing 
In  this  contention.  Further,  it  Is  contend- 
ed that,  as  appellees'  motion  to  set  aside 
was  overruled,  this  la  an  adJudlcatloB.  bind- 
ing upon  appellees,  and  that  they  oould 
not  thereafter  proceed  by  petition  to  accom- 
plish the  same  end.  The  motion  was  denied 
because  not  the  appropriate  remedy,  and  the 
ruling  thereon  did  not  constitute  an  adjudi- 
cation or  a  bar  to  a  proper  appUcatloa  by 
petition.  The  same  remedy  was  sought  In 
each  case,  so  there  was  no  election  of  rem- 
edies. It  was  not  a  motion  after  a  moticMi, 
but  a  petition  after  a  motion,  the  time  for 
the  filing  of  which  had  expired. 

Lastly,  It  is  argued  that  as  the  original 
parties  to  the  suit  In  which  the  receiver  was 
appointed  and  the  creditors  of  the  defendant 
company  were  not  all  made  parties  to  the 
petition  to  set  aside,  the  trial  court  had  no 
jurisdiction.  There  is  nothing  In  this  point 
Any  creditor  interested  in  the  loan  and 
trust  company  had  the  undoubted  right  to 
attack  the  report  of  the  receiver,  was  In- 
terested in  the  order  of  discharge,  and  might, 
on  his  own  motion,  and  without  bringing  in 
other  creditors  or  the  original  parties  to  th» 
suit  petition  the  court  to  set  aside  its  or- 
der of  discharge.  The  receiver  waa  not 
originally  an  adversary  party.  He  represent- 
ed each  and  all  of  the  ciedltoni,  waa   aa 


Digitized  by 


Google 


lowrn) 


McGINN  T.  OARBEB. 


279 


officer  of  court,  and  the  court  might  on  ap- 
plication of  any  one  interested,  set  aside  the 
final  report  and  order  of  discharge  without 
reqalring  any  other  creditors  Or  the  orlg- 
iaal  parties  to  the  litigation  to  be  brought 
In.  In  tliis  respect  the  order  attacked  dif- 
fers from  an  ordinary  Judgment. 

No  reason  appears  for  interfering  with  the 
discretion  of  tlie  trial  court  in  setting  aside 
the  order  for  discbarge,  and  it  la  In  all 
respects  affirmed. 


HcOINN  T.  QARBEa 
(Supreme  Court  of  Iowa.     Nov.  16,  1904.) 

BBOKBBS — riNDINO  PURCHASER  FOB  LAND— AO- 
TIOH  FOB  COMPENSATION— EVIDENCE — BVTWl- 
CTENCT — FAZLUU  OF  F0BCHA3EB  TO  FEBTOIUC 
— ESCtrSKS. 

1.  In  an  action  by  a  broker  to  recover  com- 
missions for  finding  a  purohaiter  for  defendant's 
land,  evidence  heU  inaufficient  to  show  that 
plaintiS  had  found  a  purchaser  ready,  willing, 
and  able  to  perform. 

2.  Where  a  broker  employed  to  find  a  pur- 
chaser for  land  foand  one,  who  appeared  with 
the  money  and  ready  to  oompJete  the  purchase, 
he  was  entitled  to  his  eomDiis.siona,  though  the 
money  was  furnished  by  a  third  person. 

3.  A  vendee's  objection  to  his  deed  because 
acknowledged  before  a  magistrate  was  frivolous. 

Appeal  from  District  Court,  Scott  County; 
J.  W.  Bollinger,  Judge. 

Action  to  recover  commission  for  the  sale 
of  land.  From  a  Judgment  against  him  for 
costs  on  a  directed  verdict,  the  plaintiff  ap- 
peals.   Affirmed. 

Frank  P.  McGinn,  for  appellant  J.  S. 
Darling  and  Carroll  Bros.,  for  appellee. 

WEAVER,  J.  The  following  facts  are 
conceded:  The  defendant  authorized  plain- 
tlir  to  sell  a  tract  of  land  in  Scott  county, 
Iowa,  agreeing  to  pay  a  commission  of  3 
per  cent  In  case  a  sale  was  effected.  The 
price  and  terms  of  sale  were  not  expressed, 
but  were  left  for  future  adjustment  Plain- 
tiff Introdaced  to  defendant  as  a  prospective 
purchaser  one  Haenitsch,  m  resident  of  Illi- 
nois. After  some  negotiation  defendant  and 
Haenitsch  entered  into  a  written  agreement 
dated  Jnne  9,  1902,  by  which  the  latter 
agreed  to  purchase  the  land  and  pay  therefor 
$9,000  on  or  before  the  Ist  of  July,  1002, 
upon  the  delivery  to  him  of  deed  and  ab- 
stract showing  good  title  in  the  seller.  It 
was  conditioned,  however,  that  if  the  pur- 
chaser bad  no  more  than  $8,000  in  money 
when  the  deed  was  delivered,  he  should  be 
given  time  on  the  remainder  until  March  1, 
1903.  The  plaintiff,  by  bis  pleadings,  al- 
leges that  Haenitsch  was  ready,  able  and 
willing  to  complete  the  purchase  of  the  land 
according  to  contract  and  would  have  done 
so  had  defendant  complied  with  the  agreed 
terms  on  his  part  The  defendant  denies 
the'plaintiirs  claim.  He  alleges  that  at  the 
time  agreed  upon  he  executed  and  tendered 

1 1.  SM'Broken,  V0I.  I,  Cant  Dlr.  Jl  75,  71.  7>,  tL 


a  deed  to  Haenitsch  in  accordance  with  the 
terms  of  the  contract  but  the  latter  refused 
to  accept  the  conveyance  or  pay  the  money, 
and  that  plaintiff  wholly  failed  to  proouce 
any  purchaser  who  was  ready,  able,  and 
willing  to  take  the  land  at  the  price  demand- 
ed. 

The  evidence  tended  without  controversy 
to  show  that  at  the  time  of  entering  into 
the  written  contract  Haenitsch  requested 
that  the  deed  and  abstract,  when  made,  be 
sent  to  a  certain  bank  at  his  home  In  Illi- 
nois for  delivery.  Sliortly  thereafter  defend- 
ant did  send  the  papers,  directing  the  bank 
to  collect  and  remit  the  agreed  purchase 
price.  If  any  exceptions  were  taken  to  the 
abstract  they  were  quickly  obviated.  On 
appearing  at  the  bank,  Haenitsch  claimed 
the  right  to  exercise  bis  option  to  pay  but 
$8,000  in  cash,  and  on  being  notified  of  this 
fact  plaintiff  prepared  and  sent  to  the  bank 
a  note  and  mortgage  for  him  to  execute, 
with  tnstructions  to  the  bank  to  deliver  the 
deed  on  receipt  of  $8,000  and  the  note 
and  mortgage  properly  executed.  Hamitsch 
again  objected  to  accepting  the  deed  because 
it  was  acknowledged  l>efore  a  Justice  of  the 
peace,  and  at  tils  request  defendant  made 
and  forwarded  another  deed  acknowledged 
before  a  notary  public.  It  appears,  however, 
that  Haenitsch  had  become  dissatisfied  with 
his  purchase,  and  finally  refused  to  accept 
the  deed  or  pay  the  money,  and  the  sale  has 
never  been  consummated.  The  only  question 
presented  by  the  appeal  is  whether  the  evi- 
dence introduced  upon  the  trial  was  such 
that  the  cause  should  have  been  submitted 
to  the  Jury.  After  a  careful  investigation  of 
the  record,  we  are  of  the  opinion  that  the 
ruling  of  the  court  below  was  right,  and 
that  a  verdict  In  plaintiff's  favor  would  have 
been  without  substantial  support  He  al- 
leged and  was  bound  to  show  that  the  pur- 
chaser was  ready,  able,  and  willing  to  per- 
form. It  appears  without  conflict  that  the 
alleged  purchaser  resides  beyond  Jurisdic- 
tion of  the  courts  of  this  state,  and,  while  he 
says  that  at  the  date  agreed  upon  for  the  de- 
livery of  the  deed  he  had  $8,000  with  which 
to  make  the  cash  payment,  there  Is  no  evi- 
dence tending  to  show  that  he  owns  or  has 
any  property  out  of  which  a  Judgment  for 
the  purchase  price  could  be  enforced.  In 
short  the  evidence  clearly  shows  that  be  was 
not  willing  to  consummate  the  purchase,  and 
there  is  no  evidence  from  which  his  financial 
ability  to  do  so  can  be  found.  If  it  could 
be  found  that  the  failure  to  consummate 
the  sale  was  due  to  defendant's  fault  then 
the  fact.  If  it  be  a  fact  that  Haenitsch  was 
on  hand  with  $8,000  In  money,  ready  and 
willing  to  pay  it  over  and  complete  the  pur- 
chase, would  entitle  plaintiff  to  recover  his 
commissions,  even  though  the  money  was 
furnished  to  Haenitsch  by  some  other  per- 
son, and  the  question  of  the  purchaser's 
financial  responsibility  would  be  wholly  im- 
material.    But  finding,  as  we  do,  that  de- 
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fendant  was  ready  and  willing  to  perform  on 
his  part,  and  did  all,  and  even  more,  than 
could  properly  be  required  of  him  to  induce 
Haenltsch  to  accept  the  conveyance.  It  was 
necessary  to  show  that  the  contract  was  en- 
forceable according  to  its  terms  in  order  to 
Impose  liability  upon  him  for  plaintiff's  serv- 
ices. The  objection  made  by  Haenltsch  to 
the  first  deed  because  it  was  acknowledg- 
ed before  a  magistrate  was  frivolous,  and 
when  thereafter  another  deed  was  made,  ac- 
knowledged before  a  notary  public,  and  he 
was  offered  his  choice  of  them,  he  finally 
revealed  bis  purpose  to  repudiate  his  con- 
tract It  Is  urged  in  argument  that  the  pur- 
chaser was  at  the  bank  on  July  5,  1902, 
ready  to  complete  the  purchase,  but  failed  to 
do  so  because  the  defendant  had  directed 
the  bank  to  collect  the  full  purchase  price  of 
the  land,  and  gave  no  directions  to  allow  him 
any  time  for  payment  of  the  excess  over 
$8,000.  The  claim  is  not  well  founded.  The 
purchaser  had  not  notified  defendant  of  his 
purpose  or  desire  to  take  advantage  of  this 
option,  and  defendant  had  neglected  to  men- 
tion that  feature  of  the  contract  to  the  bank. 
On  being  notified,  he  Immediately  sent  word 
to  allow  the  claim  and  accept  the  $8,000. 
The  delay,  if  any,  thus  occasioned  did  not 
serve  in  the  least  to  release  Haenltsch  from 
his  contract.  But  it  is  not  true  that  this 
circumstance  caused  any  delay.  Haenltsch 
at  the  same  time  refused  to  receive  the  deed 
upon  the  groundless  objection  already  men- 
tioned, and  caused  it  to  be  returned  for  cor- 
rection) and  the  new  deed  and  the  authority 
to  accept  the  $8,000  were  reforwarded  to  the 
Illinois  bank  within  a  reasonable  time, 
when  Haenltsch  utterly  refused  to  proceed 
farther.  It  seems  hardly  necessary  to  say 
that  this  was  not  the  kind  of  a  purchaser 
which  plaintiff  is  presumed  in  law  to  have 
undertaken  to  produce.  The  legal  proposi- 
tions presented  by  the  record  before  us  are 
governed  in  great  part  by  our  decision  in 
Snyder  v.  Fldler,  101  N.  W.  130,  decMed  at 
the  present  term,  and  the  authorities  there- 
in collated. 

The  Judgment  of  the  district  court  is  afllrm- 
ed. 


FLAHERTY  v.  NIBMAN. 
(Supreme  Court  of  Iowa.      Nov.  16,  1904.) 

LANDIABO     AND     TKNA.NT— OANOKBOUS      FSEIf- 

ISES— lawdlord's  liabiuty— licenses— in  - 

JUBY   TO   LICENSEE— LIABILITY    OF   LICENSOR. 

1.  Plaintiff's  husband  rented  rooms  on  condi- 
tion that  the  landlord  would  cut  a  door  to 
oppD  on  a  porch  to  be  erected  at  the  rear  of  the 
rooms,  and  to  adjoin  a  previouely  constructed 
porch  in  the  rear  of  the  next  adjoining  rooms; 
but  there  was  no  agreement  that  plaintiff's  hus- 
band was  to  occupy  any  of  the  porch  other  than 
that  back  of  his  own  rooms,  nor  did  it  appear 
that  the  landlord  had  reserved  the  porch  back 
of  the  adjoining  rooms  for  common  use.  Belt!, 
that  plaintiff,  in  making  use  of  that  portion  of 
the  porch  back  of  the  adjoining  rooms,  was  a 
mere  licensee,   and   could  not  recover   for   in- 


juries owing  to  the  defective  condition  of  that 
portion  of  tne  porch. 

2.  The  license  was  not  one  coupled  with  an 
interest 

3.  A  licensee  cannot  recover  for  Injuries  caus- 
ed by  existing  defects  in  the  premises. 

4.  In  the  aosence  of  concealed  defects  in  leas- 
ed premises,  the  tenant  takes  the  risk  of  safe 
occupancy. 

Appeal  from  District  Cktnrt,  Delaware 
County;    Franklin  C.  Piatt,  Judge. 

Action  for  damages.  Verdict  was  directed 
for  the  defendant,  and  Judgment  rendered 
thereon.    The  plaintiff  appeals.    AJfirmed. 

A.  A.  House  and  Yoran,  Arnold  &  Yoran, 
for  appellant  Bronson  &  Carr  and  Dunham, 
Norris  &  Stiles,  for  appellee. 

LADD,  J.  The  defendant  was  the  owner 
of  a  two-story  building  facing  the  west 
The  ground  floor  was  occupied  as  a  black- 
smith shop.  The  husband  of  the  plalntifT 
rented  the  suit  of  rooms  on  the  north  side 
of  the  second  story,  on  condition  that  de- 
fendant should  cut  a  door  in  back  end  so  as 
to  open  upon  a  porch  to  be  erected  along  the 
rear  end  over  to  a  platform  back  of  the 
middle  apartment  which  was  occupied  by 
one  Wragg  as  a  billiard  hall  and  confection- 
ery. The  room  to  the  south  was  used  as  a 
storeroom  by  defendant  The  Improvements 
promised  were  made,  and  plaintiff  with  her 
family  moved  Into  the  north  rooms.  She 
had  been  there  several  years  when  on  the 
24tb  day  of  September,  1902,  she  steiq)ed 
on  the  old  portion  of  the  porch  back  of  the 
middle  apartment  to  get  some  rain  water 
from  a  tub  she  kept  immediately  north  of  the 
doors  to  such  apartment  The  part  of  the 
platform  where  the  tub  was  sitting,  Imme- 
diately north  of  that  back  of  the  plaintiff's 
rooms,  fell,  precipitating  her  to  the  ground, 
and  caused  the  Injuries  of  which  she  com- 
plains. Appellant  insists  that  the  platform 
and  stairway  were  reserved  by  the  landlord 
for  use  of  the  tenants  In  common,  and  that 
for  this  reason  he  was  boimd  to  keep  th^n 
In  repair.  The  evidence,  however,  falls  to 
show  such  a  state  of  facts.  Tlie  platform 
back  of  plaintiff's  rooms  was  constructed  in 
pursuance  of  the  oral  lease  for  Flaherty's 
use,  and  there  is  not  a  particle  of  evidence 
In  the  record  indicating  that  It  was  ever 
reserved,  or  that  any  one  save  Flaherty  had 
any  right  to  its  occupancy.  The  stairway 
leading  to  the  back  yard  was  attached  to  this 
part  of  the  platform,  so  In  going  up  and  down 
stairs  there  was  no  occasion  for  passing  over 
that  portion  In  the  rear  of  the  middle  apart- 
ment Whether  the  tenant  thereof  had  the 
right  also  to  use  the  stairway  is  immaterial, 
for  that  did  not  fall.  Nor  is  there  any  evi- 
dence Indicating  that  under  the  oral  lease 
Flaherty  was  to  occupy  any  of  the  porch 
other  than  that  back  of  his  rooms,  or  that 
the  owner  had  reserved  that  back  of  the  mid- 
dle apartment  for  himself  or  tot  use  in  com- 

T  4.  See  Landlord  and  Tenant,  voL  12,  Cent.  Dte. 
it  629,  630. 
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mon.  Tbe  most  that  can  be  said  la  that  the 
stairway  may>  have  been  used  in  common  by 
botb  tenants,  bat  defects  In  It  in  no  way  con- 
tributed to  the  accident.  If,  then,  the  plain- 
tiff occupied  the  platform  back  of  the  mid- 
dle apartment  with  her  tubs  or  other  arti- 
cles, she  did  80  as  a  mere  licensee,  and  not 
by  virtue  of  the  lease.  But  a  licensee  eti- 
tera  at  his  own  risk,  and  cannot  recover  for 
injuries  caused  by  existing  defects  In  the 
premises.  Stevens  t.  Nichols,  155  Mass.  472, 
29  N.  E.  1150,  16  L.  R.  A.  459;  Sterser  v. 
Tan  SIcklen,  132  N.  Y.  499,  30  N.  E.  987,  10 
L.  R.  A.  640,  28  Am.  St  Rep.  504;  McOill 
T.  Oompton,  66  111.  327;  18  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  1136.  "Permission  involves 
leave  and  license,  but  it  gives  no  right.  If  I 
avail  myself  of  permission  to  cross  a  man's 
land,  I  do  so  by  virtue  of  a  license,  not  of  a 
right.  It  is  an  abuse  of  language  to  call  it  a 
right  It  Is  an  excuse  or  license,  so  that  a 
party  cannot  be  treated  ad  a  trespasser." 
Martin,  B.,  In  Bolch  v.  Smith,  7  Hurl.  &  N. 
745.  In  Severy  v.  Nlckerson,  120  Mass.  306, 
21  Am.  Rep.  514,  the  court  observed,  in  con- 
sidering this  subject,  that  the  "distinction 
which  exists  between  the  obligation  which  1b 
due  by  owners  of  premises  to  a  mere  li- 
censee who  enters  thereon  without  any  en- 
ticement or  Inducement  and  to  one  who  en- 
ters upon  lawful  business  by  invitation,  ei- 
ther express  or  Implied,  Is  well  settled.  The 
former  enters  at  his  own  risk.  The  latter 
has  a  right  to  believe  that  by  taking  reason^ 
able  care  of  himself  all  reasonable  care  has 
been  used  by  the  owner  in  order  that  no 
Injury  may  occur."  The  suggestion  that  the 
license  was  coupled  with  an  Interest  is  not 
borne  out  by  the  record.  The  premises  were 
leased  In  the  condition  they  were  In,  save 
tbe  Improvements  mentioned.  There  Is  no 
claim  that  defects,  If  any  existed,  in  the 
platform  back  of  plaintiff's  rooms,  were  con- 
cealed. In  these  circumstances  the  rule 
caveat  emptor  applies,  and  It  Is  for  the  lessee 
to  make  the  examination  necessary  to  deter- 
mine whether  the  premises  he  hires  are  safe 
and  adapted  to  the  purposes  for  which  they 
are  faired.  In  tbe  absence  of  concealed  de- 
fects, be  takes  tbe  risk  of  safe -occupancy. 
Harpel  v.  Fall,  63  Minn.  520,  65  N.  W.  913; 
Booth  T.  Merriam,  155  Mass.  521,  80  N.  E. 
85;  Hoynlhan  v.  Allyn,  162  Mass.  270,  88 
N.  E.  497;  Boyer  v.  Commercial,  etc.,  Co., 
110  Iowa,  491,  81  N.  W.  720. 

The  ruling  of  the  court  was  correct,  and 
tbe  judgment  Is  affirmed. 


KEHE  V.  BLACKHAWK  COUNTY  et  al. 
(Supreme  Court  of  Iowa.     Nov.  16,  1904.) 

rAXATIOIf— ASSESSMERT  ON  FXOPCBTT  WBONQ- 
raiXT  WPTHHELD  —  VOLOHTART  PAYMENT  — 
BErUIfDINO — AUTHOBTTT  OF  TAX  FERRETS— 
8TATUTOBT  FBOVISIONB. 

1.  A  taxpayer  made  a  settlement  with  tax 
ferrets  on  property  wrongfully  omitted  from  as- 
■easment  for  taxation.    When  he  paid  tbe  taxes 


the  tax  ferrets  stated  to  him  that  K  others  did 
not  have  to  pay  taxes  on  omitted  property  for 
that  year,  the  money  would  be  refunded.    Held, 
that  the  taxes  were  not  paid  under  prptest. 
2.  An  owner  who  has  withheld  pi-opcrty  from 
'  taxation  for  several  years  may  waive  the  statu- 
I  tory  provision  limiting  the  right  of  the  county 
.  to  collect  taxes  to  five  years,  and  may  volun- 
tarily appear  and  pay  taxes  on  omitted  property 
for  any  number  of  years. 

8.  A  statement  by  a  tax  ferret  to  a  taxpayer, 
who  had  wrongfully  withheld  property  from  tax- 
{  ation,  that  if  others  did  not  nave  to  pay  taxes 
,  on  omitted  property  for  that  year  the  taxes  paid 
would  be  refunded,  is  not  binding  on  the  county 
I  so  as  to  authorize  a  recovery  of  the  amount 
,  voluntarily  paid  aa  taxes. 

I  4.  Neither  did  the  statement  destroy  the  char- 
!  acter  of  the  payment  of  taxes  voluntarily  made. 
6.  Code,  §  1374,  authorizes  the  county  treas- 
I  nrer  to  demand  taxes  on  property  withheld  from 
taxation  'within  five  years  from  the  date  at 
which  such  property  should  have  been  assessed. 
A  county  treasurer  notified  an  owner  that  un-' 
less  he  showed  cause  property  withheld  from 
taxation  for  several  years.  Including  a  year 
more  than  five  years  from  the  date  tlie  assess- 
ment should  have  been  made,  it  would  be  assess- 
ed according  to  law.  The  owner  effected  a  com- 
promise with  the  tax  ferrets  for  all  the  years 
stated  in  the  notice,  and  voluntarily  paid  the 
taxes  imposed,  pursuant  to  the  compromise. 
The  owner  had  wrongfully  withheld  his  prop- 
erty, and  owed  the  taxes  paid.  Held,  that  the 
taxes  paid  for  the  first  year  stated  in  the  notice, 
though  not  collectible,  could  not  be  recovered 
back  under  section  1417,  providing  for  the  re- 
funding of  taxes  "erroneously  or  illegally  exacted 
or  paid,"  there  being  no  assessment  or,  if  one. 
a  mere  overassessment  nor  any  demand  for 
taxes. 

Appeal  from  District  Court,  Blackhawk 
County;  F.  C.  Piatt  Judge. 

Action  to  recover  back  taxes  paid  to  tbe 
defendant  county  by  plaintiff  and  his  wife, 
which  it  is  alleged  were  erroneously  assessed 
and  exacted.  The  trial  court  dismissed  tbe 
petition,  and  plaintiff  appeals.    Affirmed. 

Edwards  &  Longley,  for  appellant  Mears 
&  Lovejoy,  for  appellees. 

DEEMER,  C.  J.  In  December  of  the  year 
1901  the  county  treasurer  of  Blackhawk 
county  notified  plaintiff  and  bis  wife  that 
the  so-called  "tax  ferrets"  employed  by  the 
county  had  made  a  report  showing  that  they 
were  the  owners  of  moneys,  loans,  and  cred- 
its not  listed  and  assessed  for  taxation  for 
the  years  1896  to  1001,  Inclusive,  in  various 
amounts,  and  that  unless  they  appeared  and 
showed  cause  why  the  same  should  not  be 
assessed.  It  would  be  listed  and  assessed  ac- 
cording to  law.  It  also  appears  that  In  Jan- 
uary of  the  year  1902  the  county  treasurer. 
In  a  book  known  as  '^Record  of  Omitted  Tax- 
es," entered  an  assessment  against  plaintiff 
and  his  wife  for  the  years  1896  to  1901,  in- 
clusive. This  was  done,  however,  from  slips 
furnished  the  treasurer  by  plaintiff  and  his 
wife,  showing  the  amount  of  property  subject 
to  taxation,  and  the  taxes  due  thereon,  as 
per  an  agreement  between  them  and  the  tax 
ferrets.  Plaintiff  paid  the  amount  of  tbe 
taxes  shown  by  the8e  slips  to  I>e  due  for  all 
the  years  In  question,  without  objection  or 
protest  >iid  before  any  entry  was  made  upon 


Digitized  by 


Google 


282 


101  NORTHWESTERN  RBPORTBB. 


(Iowa 


tbe  record  of  "omitted  taxes."  Indeed,  It  ap- 
pears that,  BO  far  as  thla  record  Is  concern- 
ed, it  was  a  mere  matter  of  bookkeeping,  in 
order  to  keep  track  of  the  taxes  paid  by  those 
who  had  failed  to  list  their  property  for  taxa- 
tion. Nothing  was  done  by  the  county  treas- 
urer, save  to  give  notices  referred  to,  antll 
after  plaintiff  bad  appeared  for  himself  and 
wife,  presented  the  slips  showing  the  agree- 
ment with  reference  to  the  amount  of  their 
taxes,  and  paid  the  amount  of  tbe  taxes  so 
agreed  upon.  After  this  had  ail  l>een  done, 
the  entry  was  made  upon  the  "omitted  taxes" 
record  book.  This  action  is  to  recover  the  j 
amount  of  taxes  paid  on  moneys  and  credits  I 
for  the  year  1896,  amounting  to  something 
like  $200,  and  for  a  writ  of  mandamus  com- 
manding the  defendants  and  its  officers  to 
refund  to  plaintiff  the  amount  so  paid. 

The  theory  on  which  tbe  suit  seems  to  be 
based  is  that  these  taxes  were  erroneously 
and  illegally  assessed  against  plaintiff  and 
Ills  wife;  tliat  no  assessment  was  erer  made 
against  them  or  their  property  for  the  year 
1896,  and  no  notice  or  demand  made  th^efor 
until  December  of  the  year  1901.  It  is  ad- 
mitted that  plaintiff  and  bis  wife  were  own- 
ers of  moneys  and  credits,  during  the  year 
1896,  to  tbe  amount  shown  by  the  tax  fer- 
rets' retort,  and  that  if  they  had  listed  the 
same  they  would  have  l>een  required  to  pay 
in  taxes  for  that  year — at  least  as  much  as 
they  erentually  paid  to  the  county  treas- 
urer. But  it  is  contended  that  there  was  no 
legal  assessment  of  taxes  against  them  by  the 
county  treasurer,  and  that  at  the  time  they 
paid  these  taxes  the  county  treasurer  had  no 
authority  to  assess,  or  to  call  for  any  taxea 
upon,  property  omitted  from  taxation  for  the 
year  1896,  which  was  more  than  Ave  years 
prior  to  tbe  first  Monday  in  April  of  tbe  year 
1901;  in  other  words,  that  the  remedies  of 
tlie  county  for  the  recoyery  of  these  taxes 
were  barred.  Tliere  are  two  sections  of  the 
statute  which  must  be  considered  in  reach- 
ing a  correct  conclusion  in  this  case.  Sec- 
tion 1874  provides,  in  substance,  that  when 
property  is  withheld,  or  for  any  cause  not 
listed  for  taxation  and  assessed,  the  county 
treasurer  shall,  when  apprised  thereof,  at 
any  time  within  five  years  from  the  date  at 
which  the  assessment  should  have  been  made, 
give  notice  to  the  person  in  whose  name  It  is 
proposed  to  assess  the  same,  fixing  a  time 
and  place  where  objection  to  such  assess- 
ment may  be  made,  and  demand  of  the  person 
by  whom  the  same  shopld  have  been  listed 
the  amount  the  property  should  have  been 
taxed  In  each  year  the  same  was  withheld; 
and,  upon  failure  of  the  taxpayer  to  pay  the 
same,  he  shall  cause  action  to  be  brought 
therefor.  Section  1417  provides,  in  effect, 
that  tbe  board  of  supervisors  shall  direct  the 
trea.surer  to  refund  to  the  taxpayer  any  t^T, 
or  portion  thereof,  found  to  have  been  erro- 
neously or  illegally  exacted  or  paid,  with  in- 
terest and  costs  actually  paid  thereon.  Some 
claim  is  made  that  the  taxes,  in  question  were 


paid  under  protest,  but  this  is  not  sustained 
by  the  evidence.  The  most  that  can  be  said 
in  this  respect  is  that,  when  plaintiff  went 
to  the  tax  ferrets  to  adjust  tbe  matter  of  bis 
taxes,  they  told  him  that  if  others  did  not 
have  to  pay  taxes  for  tbe  year  1896  his  mon- 
ey would  be  refunded.  This,  of  course,  does 
noit  make  a  case  of  payment  under  protest. 
Construing  section  1374  of  tbe  Code,  we  have 
held  that  a  county  treasure  cannot  main- 
tain an  action  thereunder  for  tax«s  on  prop- 
erty omitted  from  taxation  for  more  than 
five  years  from  the  time  they  should  bave 
been  levied  and  assessed.  Sit>erling  v.  Crop- 
er,  98  N.  W.  494.  But  this  was  held  In  an 
action  which  was  a  direct  aK>eal  from  an 
assessment  by  the  county  treasurer.  In  the 
same  case  it  is  held  that,  under  the  statute 
there  construed,  the  county  treasurer  became 
the  assessing  officer,  and  that  he  was  au- 
thorized to  make  an  assessment  after  notice 
of  all  property  withheld  from  taxation  dur- 
ing the  five-year  period.  Ttie  record  shows 
that  the  plaintiff  waived  his  right  to  a  hear- 
ing before  tbe  county  treasurer;  that  tie 
agreed  with  tbe  tax  ferrets  upon  tbe  amount 
of  bis  tax;  and  that  pursuant  to  this  agree- 
ment, he  appeared  before  the  county  treas- 
urer and  paid  tbe  amount  of  his  taxes  so 
agreed  upon,  without  objection  or  protest. 
It  also  appears  that  no  assessment  was  in 
fact  made  by  the  county  treasurer,  unless 
the  notice  sent  to  plaintiff  and  his  wife  be 
beld  to  be  such,  and  that  the  entries  made  by 
tbe  treasurer  upon  the  county  records  were 
not  reduced  to  writing  ontil  after  tbe  pay- 
ments had  been  made,  and  then  only  as  a 
matter  of  bookkeeping,  to  show  the  amount 
collected  and  from  what  source.  Under  this 
state  of  facts  it  is  clear  that  plaintiff  has  no 
right  to  recover,  unless  it  be  under  section 
1417  of  the  Code,  which  provides  for  tbe  re- 
fund of  taxes  found  to  have  been  erroaeoua- 
ly  or  illegally  exacted  or  paid. 

The  payments  were  tbe  result  of  a  compro- 
mise, were  voluntary,  and  without  protest. 
Plaintiff  and  his  wife  at  all  times  owed  these 
taxes;  tlieir  prop^ty  was  wrongfully  with- 
held from  taxation;  but,  by  reason  of  tbe 
delay  of  the  county  official,  there  was  no  legal 
remedy  for  tbelr  collection.  Is  section  1417 
broad  enough  to  permit  one  who  has  so  paid 
taxesarigbt  of  recovery}  Tbis  is  the  pivotal 
question  In  tbe  case,  and  it  must  be  solved 
by  construing  the  words  "tax  found  to  have 
been  erroneously  or  Illegally  exacted  or  paid." 
This  error  or  illegality  manifestly  has  refer- 
ence to  some  mistake  or  unauthorized  action 
of  the  officials  authorized  to  assess  and  levy 
taxes  upon  property,  and  not  to  error  or  mi»- 
tabe  on  the  part  of  the  taxpayer.  Dubuque 
Co.  V.  Supervisors,  40  Iowa,  16.  Tbe  county 
treasurer  had  tbe  undoubted  right,  and  It 
was  bis  duty,  to  give  plaintiff  and  his  wife 
tbe  notices  he  sent  out,  and  it  was  plalntlfTs 
duty  to  appear  before  the  treasurer  and  make 
a  showing  as  to  wby  his  property  should  not 
be  assessed  f<>r  any  year  er  years.    Instead 
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«f  ioiag  this,  plaintiff  w«nt  before  the  tax 
ferrets  and  agreed  with  them  opon  the 
amount  of  his  taxes,  took  the  ferrets'  word 
"that  If  others  were  not  assessed  for  the  year 
1896  hte  money  would  he  refnnded,  walked 
over  to  the  county  treasurer's  office,  presented 
bis  slips  showing  his  agreed  assessment,  and 
Tolnntarily  paid  his  taxes  for  the  years  1696 
to  1901,  incluslTe,  on  the  property  omitted 
from  taxation  during  those  years.  Under 
such  a  state  of  facts  It  was  clearly  the  duty 
of  the  county  treasurer  to  take  the  mone^ 
tendered,  and  to  charge  himself  therewith,  as 
so  much  money  collected  on  back  taxes.  Xo 
bare  done  otherwise  wonld  have  subjected 
"the  official  to  the  sharpest  criticism. 

The  notice  given  by  the  county  treasorer 
-was  authorized,  except,  perhaps,  that  It  la* 
eluded  more  than  he  was  authorized  to  d*> 
mand;  bat  the  payment  was  made  pursu. 
ant  to  an  agreement  with  the  tax  ferrets.  In 
recognition  of  an  obligation  to  pay  taxea  on. 
-omitted  property.  Thwe  is  no  reason  why 
one  may  not  waive  a  statutory  provision  in 
his  favor,  unless  Ills  act  In  so  doing  offends 
against  good  morals  or  public  policy;  and 
■we  know  of  no  reason  why  one  may  not,  on 
behest  of  the  promptings  of  conscience,  vol- 
untarily appear  and  pay  taxes  on  his  prop- 
erty, omitted  from  taxation,  for  any  number 
of  years  he  may  see  fit  to  acknowledge. 

The  statement  made  by  the  tax  ferret  to 
tbe  plaintiff  with  reference  to  giving  him  his 
money  back  was  not  binding  upon  the  coun- 
ty, and,  even  if  it  were,  it  does  not  destroy 
the  voluntary  character  of  plalntifTs  pay- 
ment The  obligation  of  a  citizen  to  pay  bis. 
taxes  la  a  continuing  one  until  discharged; 
and  we  have  held  that,  on  account  of  the 
nature  of  this  obligation,  retroactive  legisla- 
tion for  the  collection  of  back  taxes  is  valid. 
-Galnsha  t.  Wendt,  114  Iowa,  597,  87  N.  W. 
.512.  This  obligation  Is  not  discharged  until 
payment  Is  made,  althongh,  for  various  rea- 
sons, collection  cannot  be  enforced.  And 
vre  know  of  no  reason  wliy  one  may  net 
discharge  this  obligation  if  he  sees  fit  to  do 
40,  aJtboogh  it  could  not  have  been  enforced 
by  action  in  court  Befwe  the  amendment  of 
section  1374  of  the  Code  by  Acts  28th  Gen. 
Assem.  p.  38,  c.  60,  we  had  held  that  the  de- 
mand by  the  county  treasurer  constituted 
an  assessment;  but  since  the  section  vras. 
amended,  we  have  held  in  effect  that  a  no- 
tice snch  as  was  sent  in  this  case  is  not  an 
assessment,  but  simply  a  notice  to  show 
cause  why  a  proposed  assessment  should 
not  be  made.  There  was  ttierefore  no  a»- 
sessment  in  this  case,  either  regular  or  ir- 
regular. The  demand  may  have  been  for 
more  than  could  have  been  collected,  but  not 
for  more  than  plaintiff  might  recognize  his 
obligation  te  pay;  and,  when  he  did  volnn- 
tarlly  appear  and  pay,  he  did  nothing  more 
^ban  discharge  a  Just,  although  uncollect- 
ible, obligation. 

Moreover,  the  notice  in  the  case  at  bar 
.did  not  demand  anything.    It  almply  said 


that,  unless  plaintiff  and  bis  wife  appeared 
and  showed  cause  why  the  property  should 
not  be  assessed.  It  would  be  listed  and  a's- 
Resscd,  and  taxes  extended,  as  by  law  pro- 
vided. This  notice  was  not,  as  we  have  al- 
ready said,  an  assessment  of  tlie  property, 
nor  was  it  a  demand.  So  that  tiie  taxes 
were. not  erroneously  or  illegally  exacted. 
The  payment  was  not  illei;ally  made,  nor 
was  it  erroneous,  as  that  term  is  used  in  the 
statute  before  us.  True,  plaintiff  could  not 
have  been  compelled  to  pay;  but  by  mistake 
of  law,  or  through  a  desire  te  avoid  a  law- 
suit, he  voluntarily  appeared  and  settled 
his  supposed  obligations  to  the  county.  The 
error,  if  any,  was  not  on  the  part  of  the 
county  officials,  but  of  plaintiff  himself,  and 
the  statute  was  clearly  not  intended  to  cov- 
er such  a  case. 

Moreover,  if  we  treat  the  notice  as  a  de- 
ntand,  -we  find  that  It  included  taxes  which 
were  concedcdly  due  and  collectible,  and,  if 
there  was  any  error,  it  was  an  overassejs- 
ment  made  in  the  exercise  of  lawful  authori- 
ty, and  not  an  erroneous  or  illegal  exac- 
tion as  defined  in  section  1417  of  the  Ck>dc. 
Harris  v.  Fremont  County,  63  Iowa,  639,  19 
N.  W.  826.  It  is  only  a  tax  which  has  been 
illegally  or  erroneously  exacted  which  may 
be  refnnded.  Iowa  Co.  v.  Woodbury  County, 
64  Iowa,  212,  19  N.  W.  915;  Dickey  v.  Polk 
County,  58  Iowa,  287,  12  N.  W.  290. 

The  error,  to  Justify  a  refund,  must  be  some 
irregularity  connected  with  the  assessment 
or  levy  of  the  taxes.  There  was  nothing 
of  that  kind  in  this  case,  and  therefore  plain- 
tiff is  not  entitled  to  recover. 

The  Judgment  is  affirmed. 


COLLINGWOOD  v.  ILLINOIS  ft  I.  FUEL 
CO. 

(Supreme  Court  of  Iowa.      Nov,  16,  1904.) 

KABTEB  AND  8KBVANT— INJTTBIKS  TO  SEBVANT— 
NBGLIOENCE— FELLOW  SEBVANT— VICB  PBIN- 
OIPAI.  —  CONTRIBUTOBT  NEOUGENCB— <)UE8- 
TlOIt  FOB  THB  JTTBT. 

1.  Where  one  employed  in  a  coal  mine  in  lianL- 
ing  cars  loaded  with  coal,  running  on  rails,  bad 
no  knowledge  of  the  location  of  an  Incline  which 
necessitated  the  use  of  a  sprag  acting  as  a 
brake,  and  was  ordered  to  proceed  on  the  as- 
surance that  the  master  would  accompany  him 
and  show  him  where  to  sprag,  the  failure  on  the 
part,  of  the  master  to  give  the  assistance  prom- 
ised was  actionable  negligence. 

2.  A  servant  employed  in  hauling  cars  loaded 
with  coal,  running  on  rails,  in  a  coal  mine,  who 
knew  the  way  to  be  dangerous  at  some  point  in 
its  course,  but  who  relied  on  an  assurance  giv- 
en him  by  a  fellow  servant  that  the  latter  would 
go  with  him  and  show  him  the  danger  and  what 
to  do,  and  proceeded,  assumed  the  risk  whether 
the  fellow  servant  went  with  him  or  not,  thnugb 
it  was  the  duty  of  the  master  to  warn  him  of 
the  dangers  of  the  way. 

3.  One  voluntarily  engaging  in  the  service  of 
another  assumes  the  risk  of  the  negligence  of 
others  employed  in  the  service. 

f  3.  Se«  Muter  and  Sarvant,  veL  M,  Cent  Dig. 

1.667. 
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4.  Where  an  employfi  who  is  a  vice  principal 
nndertakes  the  duties  of  a  mere  operative,  and 
TTfaile  thus  engaged  is  negligent,  causing  an  in- 
jury to  another  operative,  the  master  is  not 
liable. 

5.  On  tbe  isme  whether  a  boss  driver  in  a  coal 
mine  was  a  vice  principal  or  a  fellow  servant 
with  the  servants  employed  as  drivers,  it  ai>- 
peared  that  the  mine  was  under  the  charge  of 
a  superintendent;  that  inferior  to  the  superin- 
tendent was  a  pit  boss  and  a  boss  driver;  that 
the  latter  had  charge  of  all  the  drivers,  directing 
them  when,  where,  and  how  to  do  the  work; 
that  all  the  drivers  were  hired  by  him,  and  dis- 
charged by  him  for  cause.  There  was  evidence 
showing  that  applications  for  employment  were 
first  made  to  the  superintendent,  who  directed 
the  applicants  to  the  boss  driver.  Held,  that 
the  boss  driver  was  a  vice  principal. 

6.  On  the  issue  whether  a  vice  prindpal  was 
acting  as  an  operative  merely  and  not  as  vice 
principal,  it  appeared  that  he  was  the  boss 
driver  in  a  coal  mine,  controlling  and  direct- 
ing the  drivers;  that,  as  a  driver  was  ready  to 
haul  cars  loaded  with  coal,  the  boss  driver  said 
that  the  run  to  tie  made  was  a  dangerous  one, 
and  that  he  would  go  with  the  driver  and  show 
him  what  to  do.  Held  not  to  show  that  the 
boss  driver  wonld  assist  in  the  operation  of 
hauling  the  cars,  but  would  merely  accompany 
the  driver  and  point  out  to  him  the  place  of 
danger,  making  his  failure  to  do  so  the  failure  of 
the  master. 

7.  The  question  of  negligence  is  one  of  fact 
for  the  jury,  except  when  reasonable  minds 
must  draw  the  same  conclusion  from  the  ad- 
mitted facts,  in  which  case  it  is  a  question  for 
the  court 

8.  In  an  action,  by  one  employed  in  hauling 
cars  loaded  with  coal  in  a  mine,  for  injuries 
sustained  in  consequence  of  a  dangerous  place 
in  the  way,  the  qkiestion  whether  he  was  guilty 
of  contribntory  negligence  held  for  the  jnry. 

Appeal  from  District  Court,  Wapello  Coan- 
ty;    F.  W.  BSchelberger,  Judge. 

Action  to  recover  damages  for  a  personal 
injury.  The  facts,  so  far  as  material,  will 
be  found  stated  in  tbe  opinion.  From  a  ver- 
dict and  judgment  in  favor  of  plaintiff,  the 
defendant  appeals.    Afllrmed. 

McBlroy  &  McElroy  and  N.  T.  Guernsey, 
for  appellant  Jaques  &  Jaques  and  Cornell 
&  Morris,  for  appellee. 

BISHOP,  J.  Tbe  first  proposition  on 
which  a  reversal  Is  contended  for  Is  that  ac- 
tionable negligence  on  the  part  of  defendant 
was  not  made  to  appear.  A  determination 
of  this  question  requires  that  we  go  into  tbe 
facts  presented  by  tbe  record.  Many  of  the 
propositions  are  conceded;  others  are  in- 
volved in  dispute.  In  our  statement  which 
follows  we  have  given  the  facts  as  the  Jury 
was  warranted  in  finding  them  to  be.  At 
the  time  of  his  accident,  in  May,  1902,  ap- 
pellee was  a  boy  19  years  of  age.  During 
the  last  days  of  the  preceding  month  he 
made  application  to  the  superlntendeDt  of 
the  coal  mines  operated  by  defendant  in 
Wapello  county  for  employment,  and  was 
referred  to  Sam  Jenkins,  the  "boss  driver," 
so-called.  It  seems  that  in  the  operation  of 
tbe  mine  the  coal  was  hauled  in  cars,  run- 
ning on  rails,  from  different  parts  of  tbe 
mine,  through  the  entries  to  the  point  of 
hoisting.    These  cars  were  drawn  by  mules, 


each  mule  with  its  train  of  cars  being  mider 
the  care  of  a  driver.  All  the  dMvers  in  the 
mine  were  under  the  charge  and  anpervision 
of  said  Jenkins,  boss  driver.  Plaintiff  was 
given  employment  by  Jenkins  as  a  driver, 
and  until  within  four  days  of  his  accident 
was  engaged  in  driving  in  entries  other  than 
tbe  fifth  north  entry  off  the  main  east  entry, 
that  being  the  one  in  which  his  accident  oc- 
curred. Dnrlng  such  four  days  he  was  en- 
gaged in  driving  in  side  entries  leading  off 
from  the  said  fifth  north  entry,  bnt  beyond 
the  place  of  accident  In  this  connection  it 
appears  that  in  the  morning  and  at  quitting 
time  of  such  days  be  passed  in  and  out  on 
foot,  with  his  mule,  but  without  any  cars,' 
through  the  north  fifth  entry  and  over  the 
place  of  accident  In  tbe  coarse  of  the  north 
fifth  entry  there  Is  an  incline,  or  hill,  begin- 
ning at  a  switch  near  the  opening  to  one 
of  the  side  entries,  and  extending  downward 
towards  the  main  east  entry,  the  latter  be- 
ing the  entry  to  which  all  cars  were  drawn 
on  the  way  to  the  hoisting  shaft;  that  the 
pitch  of  such  Incline  or  hill  was  such  that 
it  was  dangerous  to  take  a  train  of  loaded 
cars  down  the  same  without  "spragglng." 
as  it  is  called.  Spragging  is  the  insertion 
of  a  strong  stick,  called  a  "sprag,"  from  be- 
tween the  spokes  of  one  car  wheel  to  and 
between  the  spokes  of  the  opposite  wheel, 
so  that  when  the  sprag  comes  in  contact 
with  the  body  of  the  car  It  acts  as  a  brake 
by  preventing  any  further  revolutions  of  the 
wheels,  and  compelling  the  sliding  thereof 
along  the  track  rails.  The  necessity  of 
spragging  for  the  Incline  was  well  known 
to  the  officers  of  tbe  defendant  company,  in- 
cluding Jenkins,  but  was  not  known  to  the 
plaintiff.  There  is  some  conflict  as  to  what 
occurred  immediately  preceding  the  accident, 
but  we  gather  the  facts  to  be  that  plaintiflT 
was  directed  by  Jenkins  to  hitch  bis  mule 
to  four  loaded  cars,  coupled  together  and 
standing  on  the  switch  referred  to,  and  take 
the  same  down  to  the  main  east  entry.  As 
plaintiff  hooked  his  mule  to  tbe  cars.  Jen- 
kins said  to  him,  "This  is  a  dangerous  run, 
and  I  will  go  with  you  and  show  yon  where 
to  sprag." 

Plaintiff  testifies:  "Jnst  about  the  tlme- 
we  were  starting,  Jenkins  pnlled  out  his 
watch  and  looked  at  it,  and  said,  'Are  yoo 
ready  to  go?  and  I  said,  'Just  in  a  min- 
ute, as  soon  as  I  put  this  oil  away;'  and  be 
said,  'Hurry  up  and  get  out  of  the  way; 
it  is  just  about  shooting  time;'  and  when  I 
went  to  put  my  oil  away  I  heard  tbe  shoot- 
ing going  on,  and  I  put  my  oil  away  and 
started  back."  It  seems  that  when  "blast 
shooting"  was  done  in  the  mine  all  oil  kept 
by  employes  for  their  lamps  was  required 
to  be  buried  to  avoid  danger  from  fire  or 
explosion.  Upon  returning  to  his  mule  and 
ears — the  distance  being  nominal — plaintiff 
observed  a  man  standing  near  the  cars,  and 
at  the  place  where  Jenkins  was  standing 
when  he  left  to  put  his  oil  away.    Nothing. 
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was  aaid  between  the  partieB,  and,  aa  be 
testlflea,  plaintiff  did  not  tbrougb  the  darlt- 
ness  of  the  mine  observe  the  person  closely 
enough  to  be  able  to  swear  positively  that 
It  was  Jenkins;  he  simply  took  it  for  grant- 
ed that  it  was  the  boss  driver  waiting  for 
him.  As  he  got  on  the  head  car  and  started 
bis  mule,  the  person  whom  be  supposed  to 
be  Jenkins  got  upon  one  of  the  cars  in  the 
rear  and  rode  along  with  him.  Before  plain- 
tiff realized  the  situation  the  cars  entered 
upon  the  incline,  and,  not  being  spragged, 
they  shot  quickly  down  toward  the  twttom, 
plaintiff  being  thrown  off  and  sustaining  the 
injuries  of  which  be  complains.  He  does 
not  know  what  became  of  the  person  riding 
on  the  rear  car. 

The  charge  of  negligence  is  In  failing  to 
provide  a  safe  place  to  work.  It  is  not  con- 
tended by  counsel  for  appellee  that  the  mere 
maintenance  of  tbe  Inclined  track  of  Itself 
eonstituted  negligence.  It  is  the  argument 
tbat,  In  view  of  the  danger  to  be  apprehend- 
ed Arom  running  loaded  cars  down  such  in- 
cline without  spragglng,  the  defendant  was 
negligent,  in  that  it  failed  to  sufficiently  ac- 
quaint plaintiff  with  the  danger  so  that  he 
might  protect  himself  against  the  same. 
That  it  is  the  duty  of  the  master  to  provide 
a  safe  place  to  work  is  a  rule  of  universal 
application.  Accordingly,  If  the  service  is 
attended  by  conditions  dangerous  to  tbe 
uninitiated,  and  not  open  and  patent  to  or- 
dinary observation,  the  rule  puts  upon  the 
master  tbe  duty  to  warn  of  the  danger,  and 
falling  to  do  so,  whereby  an  injury  occurs, 
he  may  be  held  negligent.  Illustrative  of 
the  rule  are  the  following  cases:  EUer  v. 
Loomls,  106  Iowa,  276,  76  N.  W.  686;  Mos- 
grove  y.  Coal  Co.,  110  Iowa,  169,  81  N.  W. 
227;  Wahlqulst  v.  Coal  Co.,  116  Iowa,  720, 
80  N.  W.  98;  Beresford  v.  Coal  Co.  (Iowa) 
S8  N.  W.  902;  Coles  v.  Railway  (Iowa)  99  N. 
W.  108. 

Inherent  in  the  verdict  in  the  Instant  case 
is  tbe  finding  that  tbe  operation  of  cars  down 
the  incline  was  dangerous  unless  proper 
spragging  was  resorted  to;  also  that  plain- 
tiff had  no  previous  knowledge  either  of  the 
existence  of  the  incline,  or  of  the  danger 
to  be  apprehended  from  operating  cars  down 
the  same.  Clearly,  then,  we  have  a  case 
where  tbe  master  was  in  duty  bound  to  ad- 
vise of  the  danger,  and  instruct  bis  servant 
bow  to  avoid  tbe  same  It  is  not  pretended 
that  any  information  was  imparted  to  plain- 
tiff save  such  as  came  from  Jenkins  Just 
before  the  start  was  made.  Counsel  for  ap- 
pellant insist  that  the  duty  incumbent  on 
the  master  was  fully  performed  when  Jen- 
kins told  plaintiff,  "This  is  a  dangerous  run, 
snd  I  will  go  with  you  and  show  you  where 
to  sprag."  We  think  otherwise.  Undoubt- 
edly the  Information  was  sufficient  to  ad- 
vise plaintiff  of  tbe  fact  that  in  the  course 
of  the  run  there  was  at  least  one  place  where 
spragglng  was  necessary.  But  plaintiff  was 
not  called  upon  to  ascertain  tbe  location 


thereof  for  himself,  or  take  any  precautions 
in  respect  thereto.  The  statement  by  Jenkins 
was  not  Intended  to  be  a  warning  even,  nor 
did  it  serve  as  such.  On  tbe  contrary,  the 
effect  thereof  was  to  advise  plaintiff  that  he 
might  proceed  with  the  assurance  that  he 
would  be  warned  whenever  a  point  of  dan- 
ger was  reached.  Jenkins  did  not  accom- 
pany plaintiff,  and  he  was  allowed  to  pro- 
ceed and  to  enter  upon  tbe  dangerous  way 
without  warning.  To  such  a  state  of  facts 
the  authorities  cited  and  relied  upon  by  coun- 
sel for  appellant  cannot  be  made  applica- 
ble. That  It  Is  the  Imperative  duty  of  tbe 
master  to  Instruct,  as  well  as  to  warn,  see 
the  cases  collected  in  20  Am.  &  Eng.  Bncy. 
97.  Here,  as  we  have  seen,  the  Jury  was 
warranted  In  finding  that  plaintiff  was  or- 
dered to  proceed  in  ignorance  of  the  place 
and  the  extent  of  the  danger  to  be  encounter- 
ed, and  with  the  assurance  that  he  would 
receive  timely  'warning.  The  failure  upon 
the  part  of  tbe  master  to  make  good  the  as- 
surance given,  whatever  the  cause,  would  be 
negligence.  Such  as  that  may  be  said  to 
have  been  the  proximate  cause  of  the  acci- 
dent and  injury. 

2.  Wliat  we  have  said  foregoing  has  been 
upon  the  asumption  tbat  Jenkins  occupied  the 
position  of  a  vice  principal,  and  that  his 
failure  to  warn  and  instruct  was  the  failure 
of  the  master.  Counsel  for  appellant,  how- 
ever, insist  that  Jenkins  did  not  occupy 
such  position;  that,  on  the  contrary,  the 
Jury  was  not  warranted  In  finding  from  tbo 
evidence  that  he  occupied  any  relation  to 
plaintiff  other  than  that  of  a  fellow  servant. 
If  this  contention  is  supported  by  the  rec- 
ord, then  it  must  be  said,  as  we  think,  that 
the  accident  was  not  caused  proximately 
by  negligence  on  tbe  part  of  tbe  defendant, 
and,  this  being  true,  a  recovery  on  the  part 
of  the  plaintiff  should  be  denied. 

Clearly  enough.  If  Jenkins  was  a  fellow 
servant  only,  be  owed  no  legal  duty  to  pla^- 
tlff.  Tbe  corollary  follows  that  plaintiff  bad 
no  right  to  enter  upon  a  way,  known  by  him 
to  be  dangerous  at  some  point  in  its  course, 
resting  upon  any  assurances  given  him  by  a 
mere  fellow  servant  If  be  did  thus  pro- 
ceed, he  assumed'all  risk,  and  this  whether 
Jenkins  went  with  him  or  remained  behind. 
Save  in  cases  where  the  rule  has  been  chan- 
ged by  statute — and  the  Instant  case  is  not 
of  such — a  master  cannot  be  made  liable, 
generally  speaking,  for  injuries  resulting  from 
a  failure  on  the  part  of  a  fellow  servant  to 
exercise  due  care.  Conceding,  therefore,  that 
it  was  the  duty  of  the  defendant  to  warn 
plaintiff  of  the  danger,  and  tbat  it  had  not 
done  so,  still  if  plaintiff  had  learned  from 
some  other  source  tbat  the  way  was  danger- 
ous, and  he  chose  to  proceed,  relying  upon 
himself  to  discover  tbe  danger,  or  relying  up- 
on assurances  which  had  not  been  authorized 
by  his  master,  and  for  which  the  master  was 
not  responsible,  then  it  is  plain  that  there 
can  be  no  recovery.    Yeager  v.  Railway,  93 
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lo-wa,  1,  61  V.  W.  215;  20  Am.  &  Eng.  Bncy. 
99. 

Did  Jenkins  occupy  the  relation  of  vice 
principal?  This  Is  to  be  determined,  not 
solely  by  his  title  or  rank,  but  by  the  charac- 
ter of  the  service  In  which  he  was  employed. 
Fink  V.  Des  Moines  Ice  Co.,  84  Iowa,  321,*51 
N.  W.  156;  Newbury  v.  Getcbel,  100  Iowa, 
441,  69  N.  W.  743,  62  Am.  St  Rep.  582.  It 
appears  that  the  mine  in  question  was  under 
•  the  general  charge  of  a  superintendent.  In- 
ferior to  such  superintendent  there  was  a  pit 
boss,  and  Jenkins,  the  boss  driver.  The  lat- 
ter had  charge  of  all  the  drivers,  directed 
them  where  to  work,  and  gave  all  orders  as 
to  time  and  manner 'of  doing  their  work.  All 
drivers  were  hired  by  him,  and  he  had  the 
right  to  discharge,  at  least  for  cause.  There 
Is  testimony,  however,  on  behalf  of  defend- 
ant that  bis  right  to  hire  was  limited  to  men 
sent  to  him  by  the  superintendent  In  respect 
of  the  employment  of  plaintiff.  It  appears 
that  application  was  first  made  to  the  super- 
intendent; he  replied  that  he  did  not  know 
whether  men  were  needed  or  not,  and  di- 
rected application  to  be  made  to  Jenkins. 
Plaintiff  sought  out  Jenkins,  and  was  given 
employment  The  rule  which  exempts  a 
master  from  liability  for  the  negligence  of  a 
co-servant  is  predicated  upon  the  doctrine  of 
assumption  of  risk.  Accordingly,  where  one 
voluntarily  engages  In  the  service  of  another, 
he  is  held  to  foresee  that  an  Injury  may  come 
to  him  through  the  carelessness  of  others  em- 
ployed in  the  service,  and  It  is  the  risk  of 
Injury  thus  likely  to  occur  that  he  is  held  to 
assume.  Now,  in  a  sense  all  who  are  enga- 
ged In  the  service  of  a  common  master  are 
fellow  servants.  It  must  be  manifest,  how- 
ever, that  the  co-eervant  rule  cannot  be  given 
a  general  application.  There  are  duties 
which  the  law  enjoins  upon  the  master 
which  he  must  perform.  He  may  delegate 
the  performance  thereof  to  a  servant,  but  the 
jresponslbliity  arising  out  of  a  failure  to 
properly  perform  most  remain  with  him.  So 
it  is  that  a  servant  or  agent  to  whom  is  del- 
egated the  performance  of  duties  -which  the 
law  enjoins  upon  the  master  is  said  to  be  a 
vice  principal.  His  acts  are  the  acts  of  the 
master,  and  of  necessity  his  negligence  mn.st 
be  the  negligence  of  the  master.  And  it  baa 
never  been  held  that  a  sen-ant  In  entering 
upon  bis  employment,  assumes  the  risk  of 
accident  resulting  from  negligence  on  the 
part  of  the  master.  The  distinction  is  there- 
fore l)^tween  acts  of  negligence  on  the  part 
of  a  fellow  servant,  acting  as  sucti,  on  the 
one  hand,  and  acts  of  negligence  on  the  part 
of  the  master,  on  the  other  hand.  And  In 
respect  of  the  latter  it  makes  no  difference 
whether  the  master  acts  In  person,  or  by  an- 
other to  whom  he  has  delegated  authority. 
Hence  it -Is  that  the  character  of  the  act 
must  furnish  the  test  "If  it  la  one  pertain- 
ing to  a  duty  the  master  owes  to  his  serv- 
ants, he  is  responsible  to  them  for  the  man- 
ner of  Its  performance.     But  if  the  act  is 


one  which  pertains  only  t«  the  ffnty  of  an 
operative,  the  employ^  performing  it  is  t 
mere  servant,  and  the  master  Is  not  liable  to 
a  fellow  servant  for  its  Improper  perfonn- 
ance."  Newbury  v.  Mfg.  Co.,  100  Iowa,  441, 
G9  N.  W.  743,  62  Am.  St.  Rep.  582.  See,  also. 
Railway  v.  Triplett  (Ark.)  16  8.  W.  266,  11 
L.  R.  A.  773;  Jackson  v.  Railway  (W.  V».) 
27  S.  E.  278,  31  S.  B.  258,  46  L.  R.  A.  337.  It 
is  true  enough  that  when  a  person  ctottied 
-with  authority  to  represent  the  master,  and 
therefore  a  vice  principal,  places  himself  in 
the  position  and  undertakes  the  duties  of  a 
mere  operative,  and  while  thus  engaged  Is 
guilty  of  an  act  of  negligence  productive  of 
an  Injury,  the  master  is  not  liable.  The  rea- 
son therefor  is  clear.  In  such  cases  the  em- 
pIoy6  does  not  act  In  respect  of  a  duty  en- 
joined opon  the  master,  the  performance  of 
which  Is  delegated  to  him.  Whatever  his 
rank  or  title,  he  acts  as  an  operative  only, 
and  the  liability  of  the  master  is  no  other  or 
different  from  that  which  flows  from  the  act 
of  any  other  operative.  Taking  the  facts  to 
be  as  stated,  and  being  governed  by  the  rules 
of  law  above  expressed,  it  is  not  difficult  to 
readi  the  conclusion  that  Jenkins  occupied 
the  relation  of  a  vice  principal.  In  the  con- 
trol of  the  movement  of  coal  in  the  mine, 
and  of  the  persons  engaged  therein,  he  rep- 
resented the  master.  Therefrom  it  is  an 
easy  step  to  the  conclusion  that  -with  the 
power  of  control  and  direction  there  was  del- 
^ated  the  duty,  incumbent  on  tlte  master, 
to  warn  and  Instruct  in  respect  of  dangers 
reasonably  to  be  apprehended  in  connection 
with  the  service. 

Finally,  counsel  for  appellant  insist  that 
the  circumstances  of  the  Instance  case  ire 
such  that  it  should  be  said  that  Jenkins  was 
acting  in  the  premises  as  an  operative  mere- 
ly, and  not  In  his  capacity  as  vice  principal. 
This  cannot  be  true.  It  does  not  appear  that 
it  was  intended  or  expected  that  Jenkins 
should  assist  in  the  operation  of  the  train  of 
cars.  There  could  be  no  occasion  or  neces- 
sity therefor.  He  was  to  do  nothing  more 
than  to  accompany  plaintiff  and  point  out 
to  him  the  place  of  danger.  This  was  a  duty 
which  was  owing  to  plaintiff  from  the  mas- 
ter, and  Jenkins  proposed  to  do  no  more 
than  the  master  was  bound  to  do.  Having 
the  power  of  control,  and  standing,  therefore, 
in  the  place  of  the  master,  lie  spoke  as  the 
master,  and  his  failure  of  duty  was  the  fail- 
ure of  the  master.  We  have  examined  the 
long  list  of  cases  cited  by  counsel,  and  we 
find  nothing  to  disturb  the  conclusion  as 
reached  by  us. 

3.  Further,  and  as  a  last  ground  of  conten- 
tion, appellant  insists  that  as  a  matter  of 
law  the  facts  shown  make  out  a  case  of  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff. It  appears  that  plaintiff  knew  what 
was  meant  by  spragging  a  train  of  cars,  and 
the  purpose  thereof,  although  he  had  never 
been  called  upon  to  perform  the  operation  in 
the  mine  in  question.    The  argument  ia  that. 
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being  thus  far- advised,  it  was  negligence  on 
hla  part  to  proceed  witb  his  train  witHbut 
iDLklug  sure  that  Jenicins  was  witb  him.  As 
we  bare  had  occasion  to  say  repeatedly  in 
connection  witb  other  cases,  negligence,  as 
a  rule.  Is  a  question  of  fact  for  the  Jury.  It 
becomes  a  question  for  the  court  only  when 
reasonable  minds  must  draw  the  same  con- 
clTMion  from  the  conceded  state  of  facts. 
Taking  the  facts  in  this  case,  and  we  have 
stated  them  foregoing,  and  we  think  It  not 
TUireasonable  to  say  that  plaiutlft,  upon  be- 
ing directed  to  put  away  his  bottle  of  oil — a 
daty  which  consumed  but  a  few  moments  of 
time — and  then  to  pull  out,  and  passing,  as 
be  did  In  the  darkness  of  tbe  mine,  a  man 
standing  wbere  Jenkins  bad  stood,  and  ap- 
parently ready  to  accompany  him,  had  the 
rlgrbt  to  believe  tbat  he  was  not  being  allow- 
ed to  proceed  and  encounter  the  danger 
alone;  tbat  with  blm  was  one  who  repre- 
sented the  master,  and  who  would  give  him 
warning  when  required.  If  he  had  the  right 
to  so  believe,  be  cannot  be  held  grallty  of 
negligence.  The  Jury  answered  tbe  qnestlon 
in  tbe  affirmative,  and  we  do  not  feel  called 
npon  to  distorb  the  finding. 

Some  other  questions  are  made  which  we 
have  examined,  and  find  them  to  be  withont 
merit 

Onr  coaclnalon  is  tliat  tlw  Judgment  was 
rlgbt,  and  It  is  affirmed. 


liOUGBRBN  T.  B.  F.  BONNIWEIiL  ft  00. 

et  al. 

(Snprerae  Court  of  Iowa.     Nov.  15,  1904.) 

JUSTICES  OF  THE  PEACE— ORIOINAI.  NOTICE— 
aUFFICIEHCT — SIGNATURE— rSE  OF  STAMP— 
aiaNA.TITBK  III  BLANK— JUDQHENT—COLXAT- 
XBAI.  ATTACK. 

1.  The  collection  of  a  Judgment  cannot  be  en- 
Joined  on  the  eround  that  tbe  execution  of  the 
contract  on  which  the  action  was  brought  was 
procored  by  fraud. 

2.  Under  Code,  I  4488,  requiring  the  wiginal 
notice  in  a  Justice's  court  to  be  subscrilied  by 
plaintiff,  his  attorney,  or  the  Justice,  subscrip- 
tion by  tlie  Justice  with  a  stamp  besiring  a  fac 
simile  of  his  aignature  is  sufficient 

3.  A  defect  in  an  original  notice  in  a  Justice's 
court  consisting  of  a  failure  to  sign  as  requir- 
ed by  Code,  {  4488,  does  not  render  the  judg- 
ment subject  to  collateral  attack. 

4.  Under  Code,  {  4488,  i^oviding  that  an  orig- 
inal notice  in  a  justice's  court  must  be  sub- 
scribed by  the  plaintiff,  his  attorney,  or  the 
Justice,  a  notice  signed  in  blank  by  the  justice, 
and  filled  out  by  plaintiff  under  authority  of 
the  Jnstioe,  la  sufficient 

Appeal  from  District  Conrt,  Polk  County; 
James  A.  Howe,  Jadge. 

Salt  in  equity  to  enjoin  the  collection  of  a 
Judgment  rendered  in  favor  of  defendant 
B.  F.  Bonnlwell  &  Co.  and  against  plain- 
tiff herein  by  a  Jnstice  of  tbe  peace  in  and 
for  Polk  connty,  Iowa.  A  temporary  writ 
of  injunction  was  Issued,  and,  npon  the  filing 
of  an  answer,  defendants  moved  to  dissolve 
tbe  temporary  writ  The  answer  was  a  gen- 
eral denial  of  tbe  allegations  of  the  petition. 


but  plaintiff  offered  testimony  in  support  of 
tbe  writ,  and  at  the  conclusion  of  tbe  evi- 
dence the  trial  court  dissolved  the  injunc- 
tion and  dismissed  plaintiffs  petition.  Plaln- 
tlfC  appeals.    AfBrmed. 

H.  W.  Holman  and  Charles  Mackenzie, 
for  appellant 

DEBMER,  C.  J.  The  action  before  the 
Justice  of  the  peace  was  upon  a  written 
contract,  which,  by  Its  terms,  was  to  be  per- 
formed in  Des  Moines,  Polk  county,  Iowa. 
An  original  notice,  regular  on  its  face,  save 
that  It  was  signed  In  tbe  name  of  the  Jus- 
tice with  a  stencil  stamp,  and  dated  Novem- 
ber 1,  1902,  was  duly  served  upon  tbe  plain- 
tiff herein  in  Buchanan  county,  Iowa — tbat 
being  tbe  place  of  his  residence — returnable 
November  17,  1902.  Plaintiff  did  not  ap- 
pear In  response  to  this  notice,  and  Judg- 
ment was  rendered  against  him  by  default. 
This  suit  is  not  a  direct,  but  a  collateral, 
attack  upon  tbat  Judgment;  and  tbe  ground 
of  the  action  is  that  the  Justice  had  no  Ju- 
risdiction over  plaintiff  herein,  for  the  reason 
that  he  did  not  sign  the  original  notice  with 
bis  own  band,  and  did  not  fill  out  tbe  said 
notice  before  delivering  it  to  tbe  party  who 
served  it,  but  simply  gave  blm  a  blank  no- 
tice signed  with  a  stencil  stamp  bearing  a 
fac  rimile  of  tbe  Justice's  signature,  which 
was  afterward  filled  in  and  served  upon  the 
plaintiff.  Fraud  In  obtaining  the  contract 
upon  which  the  action  before  the  Justice  was 
bottomed  and  in  obtaining  judgment  is  also 
pleaded,  but  neither  of  these  matters  Is  ma- 
terial to  our  inquiries  In  this  case.  If  tbe 
Justice  bad  Jurisdiction,  plaintiff  is  preclud- 
ed, by  tbe  Judgment  from  now  pleading 
fraud  In  the  procuring  of  the  contract  upon 
which  tbe  Justice's  Judgment  was  bottomed. 
And  there  is  no  evidence  of  any  fraud  in  the 
obtaining  of  tbe  Judgment  before  tbe  Jus- 
tice. 

The  sole  inquiry  is,  bad  tbe  Justice  Juris- 
diction of  the  case  brought  before  him?  It 
is  contended  that  the  stencil  signature  y>f 
the  Justice  to  tbe  original  notice  was  no 
signature,  and  that  the  notice  when  it  left 
the  Justice's  bands  was  a  mere  blank  piece 
of  paper,  which  could  not  be  validated  by 
the  act  of  a  third  person  in  filling  out  tbe 
notice.  Section  4488  of  tbe  Code  provides 
that  an  original  notice  in  Justice's  conrt 
"must  be  subscribed  by  the  plaintiff,  bis  at- 
torney, or  the  Justice  of  the  peace  before 
whom  It  is  returnable."  It  Is  contended  tbat 
the  word  "subscribe"  means  to  write  under 
or  to  set  one's  hJfnd  to  a  writing,  and  tbat 
tbe  signing  by  a  fac  simile  stencil  stamp  will 
I  not  suillce.  The  better  definition,  we  think, 
I  as  niipllod  to  the  word  used  as  la  tbe  stat- 
,  ute  in  qnestlon,  is  to  set  under  or  to  write 
'  under,  as  opposed  to  a  signature  at  some 
other  place.  It  refers  rather  to  tbe  place 
of  signature  than  to  tbe  manner  thereof; 
tbat  Is  to  say,  the  slgnative  must  be  at  the 
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end  of  the  Instrument  rather  than  at  some 
other  place.  Of  course,  the  Instrument  must 
be  signed  by  a  person  authorized  by  statute, 
but  this  signature  need  not  be  made  with 
pen  and  Ink,  or  even  with  a  pencil.  A  mark 
or  signature  made  by  another  with  author- 
ity, or  even  a  printed  signature,  Intended  as 
such,  has  generally  been  held  as  sufficient. 
Zacharle  v.  Franklin,  12  Pet.  U.  S.  161,  9 
L.  Ed.  1035;  Shank  y.  Butsch,  28  Ind.  19; 
Compton  V.  Mltton,  12  N.  J.  Law,  70;  Vines 
V.  CUngfost,  21  Ark.  312;  Hamilton  ▼.  State, 
103  Ind.  96,  2  N.  E.  299,  53  Am.  Rep.  491; 
Hawkins  v.  Chase,  19  Pick.  504;  Brown  ▼. 
Bank,  6  Hill  (N.  Y.)  443,  41  Am.  Dec.  755; 
Herrlck  v.  Morrill,  37  Minn.  250,  33  N.  W. 
S19,  5  Am.  St  Rep.  841.  Fac  simile  stamps 
such  as  were  used  In  this  case  are  quite 
common  in  these  days  of  haste  and  hurry, 
and  courts  have  generally  regarded  such  a 
signature  as  sufficient  and  the  equivalent  of 
a  signing  with  a  pen  and  ink  or  pencil. 
Herrlck  v.  Morrill,  supra;  Streff  v.  Colteaux, 
64  111.  App.  180;  Mezchen  v.  More  (Wis.)  11 
N.  W.  534;  Scott  v.  Seaver,  52  Wis.  175, 
8  N.  W.  811.  The  statute  does  not  require 
that  the  notice  be  subscribed  by  the  parties 
named  in  their  own  proper  handwriting, 
and  it  is  generally  held  that  such  papers  as 
an  original  notice  are  sufficient  even  if  the 
signature  be  a  printed  one.  In  re  Walker, 
110  Cal.  393,  42  Pac.  815,  30  L.  B.  A.  460, 
52  Am.  St  Hep.  104.  There  Is  no  reason  why 
an  original  notice,  which  in  this  state  is 
not  a  writ' or  process  issuing  out  of  court 
should  be  signed  by  a  person  authorized,  in 
bis  own  proper  handwriting.  The  instru- 
ment is  nothing  but  a  notice,  which  may 
be  signed  not  only  by  a  Justice,  but  by  the 
party  or  his  attorney,  without  the  knowledge 
or  consent  of  the  justice,  and  in  either  event 
It  Is  sufficient,  if  properly  subscribed.  This 
subscription  may  therefore  be  by  a  fac  simile 
stencil.  If  the  signature,  when  affixed  at  its 
proper  place,  is  authorized,  or  is  intended  to 
take  the  place  of  handwriting  In  the  usual 
manner.  Llgare  v.  Cal.  R.  Co.,  76  Cal.  610, 
18  Pac.  777;  Hancock  v.  Bowman,  49  Cal. 
41^;  Pennington  v.  Baehr,  48  Cal.  565.  Even 
if  the  signature  were  held  Irregular,  it  does 
not  follow  that  the  Judgment  Is  void  and 
subject  to  collateral  attack.  The  notice 
would,  at  most  he  merely  voidable,  and  ad- 
vantage of  the  defect  could  only  be  taken 
by  direct  proceedings.  Arts  v.  Rockslen,  98 
Iowa,  536,  67  N.  W.  409;  Herrlck  v.  Morrill, 
supra:  Heudrick  v.  Whittemore,  105  Mass. 
23.  The  cases  cited  are  quite  satisfactory 
in  their  reasoning,  and  we  need  not  say  more 
on  this  point. 

2.  The  next  proposition,  although  not  so 
much  relied  upon  by  counsel  as  the  first  Is 
the  more  doubtful  one.  The  testimony  tends 
to  show  that  the  justice  signed  the  notice  in 
blank,  and  delivered  it  to  Bonniwell  &  Co., 
or  its  agent  who  filled  out  the  notice,  and 


delivered  it  to  another  for  service  on  plain- 
tiff.   After  being  filled  out  It  was  duly  serv- 
ed.   It  also  appears  that  the  party  who  filled 
out  the  notice  had  authority  from  the  Jus- 
tice to  do  so.    If  this  notice  were  a  sum- 
mons, a  writ,  or  a  precept  issued  by  the 
Justice,  we  should  be  Inclined  to  hold  it  In- 
sufficient  to   give   the  Justice   Jurisdiction. 
But  It  was  not    It  might  as  well  have  been 
signed  by  the  plaintiff  in  the  action,  or  by 
his  attorney,  as  by  the  Justice.    The  Justice 
had  no  duty  to  perform  with  reference  there- 
to, save  to  subscribe  his  name  thereunder. 
He  gave  the  plaintiff,  or  bis  agent  or  attor- 
ney, authority  to  fill  out  the  notice  after  be 
had  signed  It;   and  we  think  this  was  sufil- 
dent  In  law,  and,  when  properly  served,  op- 
erated to  confer  Jurisdiction.    There  is  no 
reason  why  the  Justice  could  not  delegate  to 
another  the  power  of  filling  out  the  notice. 
Surely  he  might  do  this  before  signing  it 
and,  if  this  be  true,  we  know  of  no  reason 
why  he  could  not  authorize  it  to  be  done  aft- 
erward.   Indeed,  we  are  not  sure  but  that 
be  might  subsequently  ratify  the  act  of  filling 
it  out,  even  had  there  been  no  previous  ex- 
press authority  to  do  so.    The  only  object 
of  the  notice  Is  that  the  defendant  In  the 
action  may  know  when  and  where  to  appear 
to  answer  the  complaint  or  petition.     Signa- 
ture thereto  is  required  by  statute  to  indicate 
that  some  one  Is  responsible  for  it    The 
defendant  In  that  action,  and  the  plaintiff 
In  this,  had  notice  of  every  fact  to  which  he 
was  entitled,  and  the  mere  fact  that  the  Jus- 
tice signed  the  notice  in  blank,  and  not  after 
It  was  filled  out  did  not  deprive  him  of  Ju- 
risdiction.   At  most  H  was  a  mere  irregu- 
larity, which  cannot  be  taken  advantage  of 
by  this  form  of  action.    If  the  notice  were  a 
writ  or  other  process  Issuing  out  of  court 
we  should  be  disposed  to  reach  a  different 
conclusion.    But  it  was  not  and,  as  plain- 
tiff herein  was  in  no  manner  prejudiced  on 
account  of  the  alleged  irregularity,  we  think 
the  trial  court  was  right  in  dissolving  the 
temporary   writ  of   injunction  and  in   dis- 
missing plaLntlfCs  petition.    We  are  not  to 
be  understood  as  holding  that  every  paper 
In  a  Judicial  proceeding  may  be  treated  as 
this  one  was,  or  that  authentication  certi- 
ficates or  other  legal  documents  may  be  sign- 
ed In  blank,  and  afterwards  aflSxed  to  the 
original  or  to  copies  thereof.    The  proposi- 
tion here  decided  must  he  limited  to  such 
notices  as  are  involved  In  the  Instant  case. 
Arts  V,  Rockslen,  98  Iowa,  536,  67  N.  W.  409, 
Is  really  decisive  of  every  point  in  the  case. 
Hoitt  V.  Skinner,  99  Iowa,  360,  68   N.   W. 
788,  relied  upon  by  appellant,  is  not  In  point 
There  the  copy  of  the  notice  delivered  to  the 
defendant  In  the  action  did  not  purport  to 
be  signed  by  any  one,  and  it  was  presumed 
that  the  original  was  in  the  same  condition. 
The  order  and  Judgment  of  the  trial  court 
are  affirmed. 
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PETERSON  ▼.  MODERN  BROTHERHOOD 
OF  AMERICA. 

(Supreme  Court  of  Iowa.     Not.  16,  1904.) 

IRSUSAROB— OONBTBnCriON    OF    POLICT— TBOH- 
niOAl.    WORDS— A.CCIDXNT  XRDEIINITT. 

1.  Where  the  language  used  In  an  insurance 
certificate  is  ambiguous,  or  reasonably  capable 
of  two  or  more  constructions,  that  construction 
should  be  given  it  which  will  afford  the  insured 
protection  under  his  certificate. 

2.  Code,  {  4617,  providing  that,  when  the 
ttrras  of  an  instrument  have  been  intended  in  a 
different  sense  b:r  the  parties  to  it,  that  sense 
is  to  prevail  against  either  party  in  which  he 
had  reason  to  suppose  that  the  other  under- 
stood it,  does  not  authorize  the  distortion  of  the 
plain  language  of  the  contract  so  as  to  make  it 
conform  to  the  notions  of  one  of  the  parties  ex- 
ecuting it. 

3.  Technical  words,  rach  as  the  word  "shaft," 
used  as  referring  to  a  part  of  a  human  bone, 
are  to  be  interpreted  as  usually  understood  by 
persons  in  the  profession  or  business  to  which 
tbey  relate. 

4.  An  insurance  certificate  entitling  the  in- 
anred  to  a  certain  benefit  in  case  of  the  break- 
ing of  a  leg,  and  defining  the  breaking  of  a 
leg  as  "the  oreaking  of  the  shaft  of  the  thigh 
bone  between  the  hip  and  knee  joints,  or  the 
breaking  of  the  shafts  of  both  bones  between 
the  knee  and  ankle  joints,"  does  not  cover  what 
is  known  to  the  medical  profession  as  a  "Pott's 
fracture,"  which  is  defined  as  the  breaking  of 
one  bone  between  the  knee  and  ankle  jomtg, 
and  the  dislocation  of  the  other,  or,  as  technical- 
ly defined,  the  breaking  of  the  fibula  1^  to  2 
inches  above  the  join^  and  of  the  malleolos 
process. 

Weaver  and  Bishop,  JJ.,  dissenting. 

Appeal  from  District  Court,  Calhoun  Coun- 
ty; F.  M.  Powers,  Judge. 

Action  on  a  certificate  of  membership  In  a 
fraternal  Insurance  company  to  recover  a 
specific  indemnity  for  the  breaking  of  a  leg. 
Trial  to  tbe  court  wltbout  a  jury.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Blythe,  Markley  ft  Rule,  for  appellant.  O. 
O.  Longlej.  for  appellee. 

DEEMER,  C.  J.  As  tbe  case  involves  less 
than  $100,  a  certificate  of  appeal  was  allow- 
ed by  tbe  trial  Judge,  and  the  case  comes  to 
us  In  virtue  of  this  certificate.  The  certifi- 
cate or  policy  Issued  by  tbe  defendant  com- 
pany provides  that,  should  the  member,  while 
in  good  standing,  accidentally  break  bis  leg 
or  arm,  be  should  receive  one-tentb  of  the 
amount  bis  beneficiary  would  be  entitled  to 
recover  In  case  of  tbe  death  of  such  member. 
It  also  provided,  "The  breaking  of  a  leg  Is 
defined  to  be  tbe  breaking  of  tbe  shaft  of 
tbe  thlgb  bone  between  tbe  hip  and  knee 
Joints,  or  tbe  breaking  of  tbe  shafts  of  both 
bones  between  tbe  knee  and  ankle  Joints." 
The  plaintiff  sustained  what  is  known  to  tbe 
medical  profession  as  a  "Pott's  fracture" 
of  the  rlgbt  leg,  which,  as  usually  defined, 
is  the  breaking  of  one  bone  between  the  knee 
and  ankle  joints,  and  tbe  dislocation  of 
tbe  other,  or,  as  described  in  this  particular 

5  L  Sm  Insaranee,  voL  28,  Cant  Dig.  Si  292,  21C 
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case  by  the  physicians  who  gave  testimony, 
as  the  breaking  of  tbe  fibula  1%  to  2  inches 
above  tbe  Joint,  and  of  what  Is  known  as 
tbe  "malleolus  process."  The  physicians 
further  said  that  there  was  "complfete  solu- 
tion of  the  continuity  of  both  bones."  The 
contention  of  appellant  Is  that  tbe  language 
of  tbe  certificate  limits  tbe  breaking  of  a  leg, 
for  which  an  indemnity  Is  to  be  paid,  to 
such  breaking  as  is  described  In  the  language 
of  the  certificate,  and  that  there  was  not  In 
this  case  a  breaking  of  tbe  shafts  of  both 
bones,  within  tbe  definition  set  forth  In  tbe 
contract,  because  tbe  term  "shaft"  or 
"shafts"  excludes  tbe  extremities  of  tbe 
bones  and  the  malleolus  process,  which  is  in 
reality  a  protuberance  from  tbe  head  of  the 
bone.  That  there  is  a  manifest  distinction 
between  tbe  shaft  of  a  bone  and  its  extrem- 
ities is  too  clear  for  argument.  But  appel- 
lee Insists  that  the  language  used  in  the  cer- 
tificate should  be  so  construed  as  to  cover 
the  injury  above  described;  relying  upon  the 
proposition  that  it  Is  the  duty  of  tbe  court  to 
construe  tbe  terms  of  every  policy  of  insur- 
ance or  benefit  certificate  most  strongly 
against  the  Insurer,  and  to  resolve  every 
doubt  or  ambiguity  in  favor  of  tbe  Insured. 
There  Is  no  doubt  about  tbe  rule  for  which 
he  contends,  but  tbe  difilculty  Is  in  Its  appli- 
cation. If  tbe  language  used  In  tbe  certifi- 
cate is  ambiguous  or  is  reasonably  capable 
of  two  or  more  constructlous,  that  construc- 
tion should  be  given  wblcb  will  afford  tbe 
insured  protection  imder  his  certificate.  But 
the  parties  have  tbe  right  to  make  contracts 
for  themselves,  and  there  Is  no  authority  for 
the  court  to  change  such  contracts.  To  take 
away  from  parties  or  from  persons  or  corpo 
rations  this  undeniable  right  of  contract,  or 
to  make  contracts  for  xtarties.  Is  not  wltbln 
the  province  of  courts  of  Justice.  In  tbe  In- 
stant case,  had  there  been  no  attempt  at 
definition  of  what  was  meant  by  tbe  break- 
ing of  a  leg,  there  would  be  no  doubt  that 
plaintiff's  injury  was  covered  by  his  certifi- 
cate; but  here  there  Is  a  definition  given 
which  Is  clear  and  unambiguous,  and  there 
is  no  reason  why  the  parties  may  not  define 
any  term  they  see  fit  to  use  In  their  engage- 
ments one  with  the  other.  Tbe  certificate 
plainly  says  that  tbe  breaking  of  tbe  shaft  of 
both  bones  between  tbe  knee  and  ankle  Joint 
Is  what  Is  meant  by  the  term  "breaking  of 
a  leg."  We  have  no  means  of  knowing  what 
the  Insured  thought  when  be  received  this 
certificate,  and  it  matters  Uttle  what  his 
thoughts  were  in  this  connection.  If  It  be 
found  that  tbe  language  used  is  plain  and 
susceptible  of  but  one  construction.  True, 
when  tbe  terms  of  an  Instrument  have  been 
Intended  In  a  different  sense  by  the  parties 
to  It,  that  sense  Is  to  prevail  against  either 
party  In  wblcb  be  bad  reason  to  suppose 
that  the  other  understood  it.  Code,  S  4617. 
But  in  construing  this  statute,  which  Is  sim- 
ply declaratory  of  the  common  law,  we  hnvo 
held  that,  if  tbe  language  is  plain,  it  can- 
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not  be  used  for  tbe  purpose  of  making  the 
contract  conform  to  the  notions  of  one  of  the 
parties  executing  It.  Congower  v.  Equitable, 
etc.,  Ass'n,  94  Iowa,  490,  63  N.  W.  192.  In 
another  case  we  said  that  the  provision  is  ap- 
plicable only  where  the  writing  involved  la 
fairly  susceptible  of  different  meanings. 
Rouss  V.  Creglow,  103  Iowa,  60,  72  N.  W. 
429.  See,  also.  Field  v.  Association  (Iowa) 
90  N.  W.  717. 

The  pivotal  question  in  tbe  case,  then,  is, 
is  the  definition  of  the  "breaking  of  a  leg," 
used  In  the  certificate  in  suit,  fairly  suscep- 
tible of  different  meanings?  This  all  de- 
pends upon  what  effect  shall  be  given  the  use 
of  the  words  "shaft"  and  "shafts."  Looking 
to  the  derivation  of  these  words,  we  find  that 
they  mean  "handle  or  haft;  a  shaven  or 
smoothed  rod."  In  the  definition  as  given 
in  the  contract  it  Is  the  shafts  of  both  bones 
between  the  ankle  and  knee  Joint.  This 
clearly  excludes  the  heads  of  the  bones,  tbe 
Joints  themselves,  or  the  process  attached  to 
these  heads,  which  have  distinct  and  definite 
names.  Treating  the  words  as  technical,  as 
tbey  no  doubt  are,  the  plaintiff  Is  In  no 
better  position.  Technical  words  are  to  be 
interpreted  as  usually  understood  by  per- 
sons In  the  profession  or  business  to  which 
they  relate.  Gauch  v.  Insurance  Co.,  88  IlL 
251,  30  Am.  Rep.  554;  Dana  v.  Feldler,  12  N. 
Y.  40.  62  Am.  Dec.  130.  The  medical  profes- 
sion are  agreed  that  the  shaft  of  a  bone  Is 
something  entirely  distinct  from  the  malleo- 
lus process.  There  is  no  room  for  any  doubt 
ns  to  what  these  words  mean  to  the  medical 
profession,  and  nothing  In  tbe  record  sug- 
gests that  the  parties  did  not  use  them  In 
a  technical  sense.  Even  if  there  be  a  popular 
meaning  of  the  term  "shaft,"  it  has  not  been 
disclosed  to  us;  and,  takhig  the  full  defini- 
tion as  given  in  the  certificate  Itself,  there 
nre,  as  it  seems  to  us,  no  two  constructions 
to  be  put  upon  the  language  used.  There 
was,  it  is  conceded,  no  breaking  of  the 
shafts  of  both  bones,  unless  we  say  the  pro- 
tuberance from  the  head  of  one  of  the  bones 
known  as  the  "malleolus  process"  is  a  part 
of  the  shaft  of  the  bone  between  the  knee 
and  ankle  Joint.  Manifestly  this  protuber- 
iince  is  not  so  located.  It  projects  from  the 
end  of  the  bead  of  tbe  bone  downward  to- 
ward the  heel.  Doubtless  the  accident  is 
more  serious  than  if  both  shafts  had  been 
broken,  and  plaintiff  needs  his  insurance 
Just  as  badly  as  If  they  had  been,  but  this  is 
no  reason  for  changing  the  terms  of  his  cer- 
tificate. Tbe  defendant  company  had  the 
right  to  narrow  its  liability,  to  define  the 
terms  used  in  its  certificates,  to  remove  from 
the  field  of  debate  the  character  of  a  partic- 
ular Injury,  or.  In  other  words,  to  make  Its 
own  contract  Having  made  Its  contract,  it 
is  not  within  the  province  of  a  court  of  Jus- 
tice to  change  its  terms  to  meet  the  equities 
of  a  particular  case.  Our  views  find  support 
in  the  following  cases:  Stevers  v.  People's 
Ass'n,  150  Pa.  132,  24  Atl.  662,  16  L.  R.  A. 


446;  Gentry  t.  Standard  Co.,  9  Ohio  Dec. 
114;  Id.,  6  Ohio  N.  P.  331;  Maryland  Casu- 
alty Co.  v.  Hudglna  (Tex.  Sup.)  76  S.  W.  745, 
61  L.  R.  A.  349. 

The  Injury  does  not  come  within  the  terms 
of  tbe  certificate  Issued  by  the  defendant 
association,  and  the  court  was  in  error  in 
rendering  Judgment  against  it.  For  tbe  rea- 
sons pointed  out,  the  Judgment  must  be,  and 
it  Is,  reversed. 

WEAVER,  J.  (dissenting).  Among  the 
most  familiar  rules  of  the  law  of  insurance 
Is  that  which  requires  the  courts  to  construe 
every  ambiguous  and  doubtful  provision  of 
the  policy  most  strongly  against  the  insurer. 
The  company  Itself  frames  the  Instrument  in 
language  of  its  own  choosing,  and  It  brings 
to  that  effort  the  skill  bom  of  experience  and 
the  aid  of  learned  and  astute  counsel.  Tbe 
average  man  to  whom  that  contract  Is  ten- 
dered Is  unlearned  In  such  matters,  and  he 
accepts  It  for  what  It  seems  to  say;  relying 
upon  the  company,  or  upon  the  agent,  who 
is  usually  his  neighbor,  to  act  In  good  fattb 
and  furnish  him  the  Indemnity  for  which 
he  pays.  It  is  to  the  credit  of  the  great  ma- 
jority of  the  companies  engaged  in  this  most 
necessary  and  useful  line  of  business  that 
tbe  confidence  of  the  Insured  person  is  not 
often  abused,  and  when  he  suffers  loss  with- 
in the  apparent  terms  of  tbe  contract  bis 
claim  Is  promptly  adjusted  and  paid.  Un- 
fortunately, however,  this  mle  is  not  uni- 
versal, and  not  Infrequently  the  courts  are 
required  to  deal  with  policies  which  appear 
to  have  been  designed  with  a  deliberate  pur- 
pose to  deceive  and  mislead  the  holders. 
Burled  In  verbiage,  ambushed  in  small  type, 
obscured  In  technical  terminology,  are  con- 
ditions, warranties,  forfeiture  clauses,  and 
restrictive  definitions  without  limit,  which 
no  one  ever  reads,  nor  are  they  intended  to 
be  read  or  understood,  until  a  loss  occurs, 
when  they  are  summoned  forth  from  their 
native  darkness  to  defeat  a  recovery  by  the 
assured,  or  to  serve  as  a  menace  by  which  to 
force  him  to  a  compromise  of  his  claim.  Or- 
dinarily the  courts,  when  called  upon,  are 
prompt  to  thwart  such  Injustice,  though 
sometimes,  as  in  the  case  at  bar,  tbey  reach 
tbe  conclusion  that  the  arm  of  the  law  is  too 
short  to  arrest  the  accomplishment  of  an  ad- 
mitted wrong.  The  principle  stated  at  the 
outset  of  this  dissent  has  been  often  and  ef- 
fectively applied,  and,  in  my  Judgment, 
should  be  Invoked  In  the  present  contro- 
versy. 

In  Meyer  v.  Fidelity  &  Casualty  Co..  96 
Iowa,  378.  65  N.  W.  328,  59  Am.  St.  Rep. 
374,  the  accident  policy  sued  upon  excepted 
from  its  operation  injuries  caused  by  "dis- 
ease or  bodily  Infirmity,"  and  the  company 
defended  upon  the  theory  that  the  cause  of 
Meyer's  death  was  within  the  exception. 
There  was  evidence  tending  to  Bhow  that  he 
was  seen  to  sway  and  stagger  as  If  seized 
with  sudden  illness,   and  fell,  striking   bis 
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head  ui)on  the  pavement,  receiving  a  fatal 
injury.  On  the  trial  of  the  case  the  company 
Insisted  that  the  word  "disease"  should  be 
given  Its  strict  technical  meaning — "any  de- 
rangement of  the  functions  or  alteration  of 
the  structure  of  the  animal  organs" — thus 
necessarily  including  the  slightest  and  most 
temporary  as  well  as  the  most  serious  and 
Inveterate  ailments.  To  this  contention  we 
refused  to  yield,  saying:  "When  speaking  of 
an  'Inflrmlty,'  we  generally  mean  the  state 
or  quality  of  being  infirm  physically  or  other- 
wise— debility  or  weakness;  and  by  'dis- 
ease' we  desire  to  convey  the  impression  of  a 
morbid  condition  resulting  from  some  func- 
tional disturbance  or  failure  of  physical  func- 
tion which  tends  to  undermine  the  consti- 
tution. In  using  either  word  we  do  not, 
as  a  rule,  refer  to  a  slight  or  mere  tem- 
porary disturbance  or  enfeeblement  If  thi» 
ia  true  in  our  ordinary  speaking  and  writing, 
it  is  certainly  clear  that  the  words  should 
be  given  no  1)roader  meaning  when  we  find 
them  used  &y  an  insurance  oompanv  in  a 
ci-ause  of  its  policy  wlUch  it  relies  upon  to 
defeat  a  recovery  thereon.  The  language 
used  is  made  up  of  words  framed  by  the  com- 
pany or  Its  legal  advisers  in  an  attempt  to 
limit  as  narrowly  as  possible  the  scope  of  the 
insurance,  and  it  is  a  universal  as  well  as 
a  fair  rule,  adopted  by  the  courts  everywhere, 
to  construe  the  terms  of  the  policy  most 
strongly  against  the  assurer,  and  resolve  ev- 
ery doubt  or  ambiguity  in  favor  of  the  as- 
sured and  against  the  assm-er."  This  cer- 
tainly is  a  most  wholesome  doctrine,  and  one 
which,  I  trust,  has  not  yet  "lost  its  savor." 
The  language  which  I  have  Italicizcid  In  the 
foregoing  quotation  states,  with  a  force  not 
to  be  improved  upon,  the  proposition  of  law 
wbicb  in  my  Judgment  controls  this  case — 
that  In  a  policy  of  accident  insurance  the 
company  will  not  be  allowed  to  escape  lia- 
bility by  a  technical  construction  of  any  word 
or  phrase  in  the  contract,  but,  for  the  pur- 
pose of  preserving  the  policy  holder's  indem- 
nity, such  words  and  phrases  will  be  given 
their  popular  meaning,  as  employed  in  ordi- 
nary speaking  and  writing.  Apply  that  rule 
to  the  present  case,  and  the  right  of  plaintiff 
to  recover  is  too  clear  for  argument.  The 
appellant  is  here  relying  upon  the  identical 
proposition  by  which  the  company  in  the 
Meyer  Case  sought  to  avoid  recovery.  It 
insists,  and  the  majority  opinion  sustains  its 
contention,  that  what  is  meant  by  the  "shafts 
of  both  bones  between  the  knee  and  ankle 
joints"  must  not  be  sought  in  common  usage, 
or  in  oar  everyday  speaking  and  writing, 
but  we  must  delve  In  the  maze  of  medical 
and  anatomical  nomenclature,  and  observe 
the  minute  lines  of  demarcation  by  which  a 
learned  profession  has  mapped  and  charted 
each  particular  bone  of  the  human  frame 
into  subdivisions  too  small  to  permit  the  in- 
scription of  their  ponderous  Latin  names. 
The  opinion  tells  us  that  in  ordinary  par- 
lance  tbe   word   "shaft"  is  commonly   the 


equivalent  of  "handle  or  haft" — "a  shaven  or 
smoothed  rod."  We  find  It  applied  also  to 
an  architectural  column;  to  th^  trunk  or  tbe 
main  stem  of  a  tree;  to  the  central  stem  or 
body  of  a  feather;  to  an  arrow;  to  the  re- 
volving bar  or  beam  by  which  force  or  power 
is  conveyed  from  an  engine  to  various  kinds 
of  working  machinery.  It  has  many  other 
applications,  but  those  stated  are  enough  to 
indicate  that  to  the  ordinary  mind  the  word 
"shaft"  conveys  In  a  general  way  tbe  idea 
of  a  liody  having  considerable  length  in  pro- 
portion to  its  diameter,  more  or  less  rounded 
or  cylindrical  in  form,  and  continuous  from 
end  to  end.  Now,  every  person  of  ordinary 
intelligence  knows  that  he  has  two  bones 
In  each  lower  leg;  that  those  bones  are  more 
or  less  rounded  in  form,  are  comparatively 
straight,  and  continuous  from  knee  Joint  to 
ankle  Joint;  and,  if  he  hears  them  spoken  of 
as  "shafts,"  his  knowledge  of  the  ordinary 
application  of  the  term  to  other  objects  en- 
ables him  to  appreciate  its  aptness,  but,  in 
the  absence  of  a  technical  education,  he 
has  no  suspicion  that  tbe  protection  afforded 
by  a  policy  which  insures  him  against  a 
breaking  of  these  shafts  can  by  any  process 
of  interpretation  be  limited  to  a  mere  frac- 
tion of  the  bones  supposed  to  be  thus  desig- 
nated. Indeed,  until  disaster  arrives,  and 
in  his  innocence  he  asks  payment  of  indem- 
nity, he  will  never  dream  that  his  shin  bone 
Is  a  "tibia,"  and  its  lower  extremity  nothing 
but  a  worthless  "malleolus."  Even  If  we 
assume  the  correctness  of  tbe  definition  and 
of  the  Illustration  given  in  the  majority  opin- 
ion, I  am  at  loss  to  understand  how  it  can 
be  fairly  said  that  the  reference  in  the  policy 
to  the  shafts  of  tbe  bones  between  the  knee 
and  ankle  Joints  "clearly  excludes  tbe  heads 
of  the  bones,  and  processes  attached  to  these 
heads,  having  distinct  and  definite  names." 
The  bone  is  one  continuous,  solid  structure 
from  its  upper  extremity  at  the  knee  Joint 
down  to  and  including  tbe  extreme  tip  at 
the  ankle  Joint,  and  the  last  inch  of  the  tip 
Is  no  less  a  part  of  the  bone  than  is  any  other 
inch  throughout  its  length.  The  long  bones 
of  the  leg,  when  denuded  of  fiesh,  are  shown 
to  be  somewhat  larger  at  the  ends  tiian  at 
intermediate  points,  and  it  is  these  enlarged 
ends  to  which  I  understand  the  opiuion  re- 
fers as  "heads."  Tbe  proposition  last  quot- 
ed is,  in  effect,  that  by  the  word  "shafts" 
the  parties  must  be  presumed  to  have  meant 
that  the  company  should  be  liable  for  no 
fracture  except  such  as  might  occur  in  tbe 
smaller  part  of  the  bones,  between  the  en- 
larged ends;  and,  bad  plaintiff  sustained  a 
complete  fracture  of  both  bones  through 
both  heads  "between  knee  and  ankle  Joints," 
his  leg  would  still  be  unbroken,  for  the  pur- 
poses of  this  case. 

It  is  said  by  the  majority,  also,  that  "tbe 
distinction  between  tbe  shaft  of  a  t)one  and 
Its  extremities  is  too  clear  for  argument." 
That  there  is  a  difference  between  a  yard- 
stick and  the  ends  of  a  yardstick  is  admiti 
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tedly  evident  to  the  dullest  Intellect,  but  Just 
how  to  effect  a  "complete  solution"  of  either 
"extremity"  of  a  yardstick,  and  leave  that 
ancient  standard  of  measure  unbroken  and 
unimpaired.  Is  beyond  my  comprehension. 
It  appears,  however,  that  the  appellant  Is 
the  discoverer  of  a  method  by  which  the 
seemingly  Impossible  may  be  accomplished. 
Nor  can  I  appreciate  the  conclusiveness  of 
the  argument  based  upon  the  thought  that 
the  so-called  malleolus  is  a  mere  process  or 
protuberance  from  the  bead  of  the  bone,  and 
Is  known  to  physicians  and  surgeons  by  a 
distinctive  name.  Cape  Colony  I4  none  the 
less  a  part  of  Africa  because  it  constitutes 
the  small  end  of  the  continent,  and  has  a 
name  of  its  own.  Moreover,  the  policy  it- 
self clearly  indicates  that  the  word  "shaft" 
was  used  as  applicable  to  the  entire  bone. 
In  speaking  of  a  fracture  of  the  "shafts  of 
both  bones  between  the  knee  and  ankle 
Joints,"  it,  in  substance  and  effect,  describes 
the  bones  to  which  it  refers  as  extending 
from  Joint  to  Joint,  or,  in  other  words,  the 
bones  entire  from  one  extremity  to  the  oth- 
er. That  is  the  meaning  which  would  be 
given  it  by  the  average  reader,  and  the  in- 
surer must  be  held  to  have  meant  the  phrase 
in  the  sense  in  which  it  would  appeal  to  such 
reader.  The  company  will  not  be  permitted 
to  assume  that  the  Insured  person  knows 
the  technical  meaning  of  terms  employed 
in  the  policy.  Potter  v.  Ins.  Co.  (C.  0.)  63 
Fed.  382. 

That  both  bones  of  the  plaintiff's  leg  were 
in  fact  broken,  there  is  no  dispute.  The  phy- 
sician describes  the  Injury  as  a  "fracture 
of  the  tibia  of  the  right  leg,  broken  across 
the  malleolus,  and  of  the  fibula  three  inches 
above  the  Joint;  a  complete  solution  of  the 
continuity  of  both  bones."  This  I  imder^ 
stand  to  mean  that  there  was  a  complete 
breaking  and  severance  of  each  of  both 
bones  Into  two  separate  fragments.  The 
fact  that  the  lower  fragment  of  the  tibia 
was  small,  as  compared  to  the  entire  bone, 
is  a  matter  of  no  moment  The  breaking 
was  complete,  and  plainttCf  s  cause  of  action 
was  perfect  There  is  a  noted  precedent  in 
fiction  for  the  thought  that  the  smallness  of 
the  fruit  of  transgression  may  be  pleaded  in 
extenuation  of  the  fault;  but  the  time  has 
not  yet  arrived  when  we  can  safely  rec- 
ognize It  as  a  principle  of  law. 

Illustrating  the  tendency  of  courts  to  con- 
strue policies  of  insurance  broadly  and  lib- 
erally, in  the  interest  of  the  assured,  I  call 
attention  to  a  few  of  the  many  precedents. 
Under  a  policy  Insuring  against  the  acci- 
dental loss  of  "two  entire  feet,"  a  recovery 
was  had  on  proof  that  the  assured  received 
a  gunshot  wound  in  the  back,  producing  to- 
tal paralysis  of  both  legs  and  feet  Sheanon 
V.  Ins.  Co.,  77  Wis.  618,  46  N.  W.  799,  9  L. 
R.  ▲.  685,  20  Am.  St  Rep.  151.  Under  an 
Insurance  against  a  like  loss  of  an  "entire 
hand,"  recovery  was  sustained  on  proof  that 
a  "little  over  one-half  the  hand,  anatomically 


speaking,"  had  been  lost  by  an  accidental  In- 
Jury.  Sneck  v.  Ins.  Co.,  88  Hun.  94,  34  N. 
¥.  Supp.  545.  Under  a  similar  policy.  It  was 
shown  that  the  assured  had  lost  tJiree  fin- 
gers wholly,  and  part  of  the  fourth,  and  that 
the  Joint  of  the  thumb  was  destroyed.  Con- 
tending for  the  literal  construction  of  the 
policy,  the  company  Insisted  that  It  required 
the  amputation  of  the  member  at  or  above 
the  wrist,  to  constitute  the  loss  of  an  en- 
tire hand;  but  the  court  held  that  this 
"would  be  too  much  of  a  refinement  upon 
language  for  practical  purposes,"  and  sus- 
tained an  instruction  submitting  the  question 
to  a  Jury.  Lord  v.  Ins.  Ass'n,  89  Wis.  19,  61 
N.  W.  293,  26  L.  R.  A.  741, 46  Am.  St  Rep.  81."); 
S.  C.  of  Honor  v.  Turner,  99  111.  App.  310. 
Bearing  in  the  same  direction,  see  Gorbett  ▼. 
Ins.  Co.,  85  Hun,  250,  32  N.  T.  Supp.  1059. 
A  condition  against  liability  of  the  company 
for  death  or  injury  by  the  "Inhalation  of 
gas"  has  been  held  to  refer  solely  to  a  volun- 
tary Inhalation,  and  recovery  upheld  for  the 
death  of  a  policy  holder  by  suffocation  \a 
gas  In  a  welL  Pickett  v.  Ins.  Co.,  144  Pa. 
79,  22  AO.  871,  13  L.  R.  A.  661,  27  Am.  St 
Rep.  618.  To  same  effect,  Paul  v.  Ins.  Co., 
112  N.  T.  472,  20  N.  E.  347,  3  h.  R.  A.  443. 
8  Am.  St  Rep.  758.  An  exception  of  death 
caused  by  "poison  in  any  way  taken,  admin- 
istered, absorbed  or  Inhaled,"  does  not  prevent 
recovery  for  a  death  caused  by  poison  ac- 
cidentally taken.  Metropolitan  Ace.  Ass'n  v. 
Frolland,  161  111.  30,  43  N.'B.  766,  52  Am.  St 
Rep.  359;  Travelers'  Ins.  Co.  v.  Dunlap, 
160  111.  642;  43  N.  E.  765,  52  Am.  St  Rep. 
355;  Penfold  t.  Ins.  Co.,  85  N.  T.  317,  39  Am. 
Rep.  660.  Where  the  insurance  was  against 
"total  and  permanent  loss  of  eyesight"  the 
assured  was  permitted  to  recover  on  proof  of 
the  total  and  permanent  loss  of  one  eye.  May- 
nard  v.  Ins.  Ass'n  (Utah)  51  Pac.  259,  67  Am. 
St  Rep.  602.  In  the  last  case  cited  the  court 
says:  "The  terms  of  the  by-law  In  question 
must  be  interpreted  liberally  and  reasonably, 
and,  as  they  appear  to  be  susceptible  to  two 
constructions,  that  must  be  adopted  which 
will  more  nearly  carry  out  the  benign  pu^ 
pose  of  the  association  and  sustain  the  claim 
of  the  Injured  member.  The  provision  will 
not  be  scrutinized  for  the  purpose  of  en- 
abling the  organization  to  escape  liability  to 
any  of  its  members."  Insurance  against  In-  | 
Jury  by  which  the  assured  is  "totally  dis-  \ 
abled;  absolutely,  necessarily,  and  continu-  | 
ously  confined  to  the  house" — will  sustain  a  | 
recovery  on  proof  of  total  disability  for  la- 
bor, although  the  Injured  person  remain- 
ed most  of  the  time  in  the  open  air.  Scales 
V.  Association  (N.  H.)  48  Atl.  1084.  The 
court  there  argues  that  It  was  unreasonable 
to  suppose  that  company  Intended  Its  lan- 
guage to  be  understood  literally,  and  add!), 
"Such  supposition  cannot  be  entertained 
without  an  accompanying  Inference  that  the 
defendant  Intended  t6  deceive."  Under  a 
policy  Insuring  against  death  by  "external, 
violent,  and  accidental  means,"  and  exclud- 
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Ing  all  "injuries  from  poison  or  anything  ac- 
cidentally or  otherwise  taken,  administered, 
al>Borbed,  or  inhaled,"  a  petition  alleging 
tbat  the  assured  came  to  his  death  by  swal- 
lofring  hard,  pointed,  resistant  substances  of 
food,  which  perforated  his  intestines,  al- 
ready  weakened  by  disease,  was  held  to 
state  a  good  cause  of  action.  Miller  v.  Fl- 
deUty  A  Casualty  Oo.  (0.  C.)  9T  Fed.  836.  A 
real  estate  and  loan  broker,  who  held  a  pol- 
icy against  loss  of  time  which  shall  "imme- 
diately and  wholly  disable  and  prevent  him 
from  prosecuting  any  and  every  kind  of  busi- 
ness pertaining  to  his  occupation,"  suffered 
the  dislocation  of  a  shoulder.  He  was  able 
to  so  to  his  office  every  day  and  give  orders 
and  directions  to  his  assistant,  but  did  no 
otber  work.  It  was  held  there  was  no  error 
in  submitting  the  claim  to  a  jury.  Turner 
V.  Fidelity  &  Casualty  Co.,  112  Mich.  428,  70 
N.  W.  898,  38  L.  R.  A.  629,  67  Am.  St  Bep. 
428.  See,  also.  Young  v.  Ins.  Co.,  80  Me.  244, 
13  Atl.  896.  In  the  Turner  Case  the  court 
restates  the  famiUar  rule  as  follows: 
"Where  a  stipulation  or  exception  to  a  pol- 
icy emanating  from  the  insurer  is  capable 
of  trwo  meanings,  the  one  is  to  be  adopted 
wblch  is  most  favorable  to  the  insured." 
Tbe  policy  should  "be  so  framed  with  such 
deliberate  care  that  no  form  of  expression 
by  'Which,  on  tbe  one  hand,  the  iwrty  insui^ 
ed  can  be  caught,  or,  on  the  other,  the  com- 
pany be  cheated,  should  be  found  on  the 
face  of  it" 

Tbe  foregoing  are  a  few  of  very  many 
cases,  all  of  which  deny  the  right  of  an  in- 
surance company  to  escape  liability  on  its 
policy  by  strict  or  technical  interpretation  of 
Its  language.  In  not  one  of  the  cases  refer- 
red to  could  the  policy  holder  have  recov- 
ered, had  tbe  court  permitted  the  contract 
to  be  interpreted  strictly  and  technically,  ac- 
cording to  its  literal  terms,  as  this  court 
proposes  to  interpret  the  policy  now  before 
us.  In  all  of  the  decisions  which  it  has  been 
my  privilege  to  examine  upon  this  subject 
I  bave  failed  to  find  a  single  example  in 
wbicta  the  facts  called  more  loudly  for  the 
application  of  the  rule  thus  approved  than 
does  tbe  one  at  bar.  This  controversy  in- 
volves but  a  trifling  sum  of  money,  and 
-would  not  Justify  the  time  here  given  to  its 
attention  but  for  the  precedent  which  it 
establishes.  It  is  a  matter  of  common  no- 
toriety tbat  in  the  wake  of  legitimate  insur- 
ance, which  is  the  development  of  centuries, 
tlicre  has  sprung  up  within  recent  years  a 
countless  horde  of  unsubstantial  schemes, 
represented  by  swarms  of  persuasive  agents 
and  promoters,  by  whom  a  very  large  pro- 
portion of  tbe  people  has  been  wheedled  in- 
to purchasing  so-called  indemnity  against  all 
tbe  Ills  to  which  flesh  is  heir.  Many  mil- 
lions of  dollars  have  been  expended  upon 
tbese  glittering  schemes  by  wage  earners 
and  small  property  holders,  only  to  find  con- 
cealed within  their  contracts  some  unsus- 
pected condition  wblch  renders  them  value- 


less in  the  hour  of  misfortune,  or,  If  perchance 
the  contract  be  perfect  in  form,  to  find  that 
the  entire  assets  of  the  insurers  are  repre- 
sented by  an  office  desk  filled  with  finely 
engraved  stationery  and  advertising  matter, 
describing  with  florid  laudation  the  tienevo- 
lent  fraternal,  and  unselfish  character  of  tbe 
enterprise.  I  do  not  wish  to  be  understood 
as  placing  the  appellant  company  in  this 
class.  The  record  before  us  is  very  brief, 
disclosing  but  few  facts,  and  the  company 
is  entitled  to  the  benefit  of  tbe  general  pre- 
sumption of  good  faith  which  attaches  to  all 
ordinary  business  transactions.  This  chari- 
table presumption  in  which  the  law  indulges 
also  compels  us  to  assume  that  in  framing 
its  contract  the  appellant  used  the  words 
which  we  have  been  considering  in  tbe 
sense  in  which  it  must  have  known  the  plain- 
tiff would  understand  them,  and  not  in  the 
technical  sense  in  which  it  now  asks  tbe 
court  to  interpret  them.  To  adopt  any  oth- 
er theory  would  make  necessary  the  inference 
that  It  deliberately  intended  to  deceive. 

The  suggestion  in  the  majority  opinion 
that  the  company  had  the  right  to  make  its 
own  contract  is  true  In  a  restricted  sense 
only.  In  few,  if  any,  lines  of  business  have 
Legislatures  and  courts  gone  further  in  re- 
stricting and  regulating  contract  rights  and 
relations  than  in  matters  pertaining  to  in- 
surance. The  peculiar  nature  of  the  business 
has  not  only  Justified,  but  compelled,  the 
interposition  and  exercise  of  this  power  of 
regulation  and  supervision  for  the  protec- 
tion of  the  public,  and  we  should  be  careful 
not  to  relax  our  insistence  upon  every  rule 
by  which  that  protection  is  made  effectual. 

In  my  opinion,  the  Judgment  of  tbe  dis- 
trict court  should  I>e  affirmed. 

BISHOP,  J.  I  concur  in  tbe  conclusion 
reached  by  WBAVEB,  J. 


BNOLISB  V.  OTI& 
(Supreme  Court  of  Iowa.     Nov.  16,  1904.) 

JI70ICIA.I,  SAIXS — TITLE  OF  FUBCHASEB — EVFECTT 
or  STTBSXQUEIItT  FBOCEEDINQS— PUBCHABEBS 
in  GOOD  TATTH  —  JUDOMENTS  —  COIiATEBAI. 
ATTACK  —  qniETIRO  TITLE  —  QUANTUH  OF 
FBOOF  BEQUXBID— WITNESSES— COMPETENCY. 

1.  A  party  to  an  action  to  quiet  title  may 
testify  that  he  derived  title  to  the  property 
from  his  son,  who  died  childless,  and  leaving  no 
other  heir. 

2.  The  provision  of  Code,  g  4184,  that  plain- 
tiff must  recover  on  the  strength  of  his  own  ti- 
tle, which  is  found  In  the  chapter  relating  to  the 
recovery  of  real  property,  baa  no  application 
to  an  action  to  quiet  title  in  which,  while 
plaintiff  must  show  sucli  an  interest  in  the 
property  as  entitles  him  to  have  title  quieted 
in  him  and  against  defendant  he  need  do  no 
more  than  establish  his  own  title  as  derived 
from  the  common  source  under  which  be  and 
defendant  both  claim. 

3.  A  final  judgment,  rendered  after  the  grant 
of  a  motion  for  a  new  trial  to  defendant,  who 
was  a  nonresident  and  who  had  been  served 
by  publication  only,  cannot  be  collateral!;  at- 
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tacked  for  the  failure  of  the  record  to  show 
a  compliance  with  the  provision  of  Code,  S 
3790,  requiring  defendant,  who  moves  for  a, 
new  trial  in  such  a  case,  to  give  security  for 
costs. 

4.  Under  Code,  §  3796,  which  authorizes  a  de- 
fendant served  by  publication  to  appear  within 
two  years  after  the  rendition  of  judgment,  and 
move  to  have  the  action  retried,  and  empowers 
the  court  to  affirm  the  former  judgment,  or 
modify  it,  or  set  it  aside  and  order  the  restora- 
tion of  moneys  paid  thereunder,  and  section 
3797,  which  provides  that  the  title  of  a  pur- 
chaser in  good  faith  to  ^ny  projjerty  sold  under 
the  judgment  shall  not  be  affected  by  the  new 
trial — the  court  is  authorized  not  only  to  restore 
any  money  or  property  remaining  in  plaintiflfs 
possession,  but  also  to  set  aside  and  cancel  any 
title  derived  by  the  sheriff's  sale  under  the 
judgment,  unless  the  property  sold  has  passed 
mto  the  hands  of  a  purchaser  in  good  faith. 

6.  Neither  the  attorneys  of  plaintiff  in  an  ac- 
tion who  purchased  property  sold  under  a 
judgment  therein,  nor  plaintiff,  to  whom  such  at- 
torneys assigned  a  part  interest  in  the  prop- 
erty, nor  assignees  of  the  certificate  of  pur- 
chase prior  to  the  execution  of  the  sheriff's 
deed,  are  purchasers  in  good  faith,  within  the 
meaning  of  Code,  {  3797,  providing  that  the  ti- 
tle of  a  purchaser  in  good  faith  to  any  property 
sold  under  attachment  or  judgment  shall  not  t>o 
affected  by  a  new  trial  accorded  to  a  nonresident 
defendant,  who  appears  within  two  years  after 
the  rendition  of  judgment  against  him,  except 
the  title  to  property  obtained  by  plaintiff,  and 
not  bought  of  him  in  good  faith  by  others ;  but 
such  persons  are  purchasers  pending  litigation, 
and  take  subject  to  any  judgment  which  might 
subsequently  be  rendered  against  plaintiff. 

Appeal  from  District  Court,  Union  Coun- 
ty; H.  M.  TownM,  Judge. 

Action  to  quiet  title.  Decree  for  plain- 
tiff, from  which  defendant  appeals.  Af- 
firmed. 

James  O.  Bull,  for  appellant  Sullivan  ft 
Sullivan,  for  appellee. 

McCLAIN,  J.  The  bearing  of  the  ques- 
tions of  law  brought  before  us  on  this  ap- 
peal can  be  more  clearly  stated  If  tbe  facts 
appearing  In  tbe  record  wltbout  substan- 
tial conflict  are  first  set  out  In  January, 
1901,  action  was  brought  in  Union  county 
against  W.  W.  English,  who  is  the  plaintiff 
In  this  action,  by  Susan  English,  bis  di- 
vorced wife,  to  recover  Judgment  on  a  prom- 
issory note.  Neither  the  plaintiff  nor  tbe 
defendant  In  that  action  was  a  resident  of 
Iowa,  but  the  plaintiff  asked  for  an  attach- 
ment against  certain  land  alleged  to  be  the 
property  of  that  defendant  there  situated, 
on  tbe  ground  that  he  was  a  nonresident  of 
the  state,  and  served  notice  by  publication. 
In  April  following,  judgment  was  rendered 
in  that  action  against  defendant,  on  default, 
for  about  $2,500,  and  the  attached  property 
was  sold  under  execution,  and  bought  In  by 
plalntlfTs  attorney,  one  Winter,  for  the  sum 
of  $2,400,  and  a  certificate  of  purchase  un- 
der such  sale  was  Issued  to  said  Winter. 
Soon  thereafter  Winter  assigned  a  one-half 
interest  in  the  certificate  to  his  client  and  a 
one-fourtb  interest  to  Bunn  &  Park,  a  firm 
of  attorneys,  who  had  been  associated  with 
him  In  tbe  case,  and  it  appears  from  the 


testimony  that  the  one-fourth  Interest  re- 
tained by  Winter  and  the  one-fourth  Inter- 
est assigned  to  Bunn  &  Park  were  by  way  of 
compensation  for  professional  services  ren- 
dered In  the  case.  In  October  of  tbe  same 
year  all  these  parties  Joined  in  an  assign- 
ment, for  value,  of  their  interests,  to  the 
defendant  In  the  present  case,  and  on  May 
26,  1902,  a  sherifTs  deed  was  Issued  to  him. 
But  on  May  19,  1902 — that  Is,  after  the  as- 
signment of  the  certificate  to  defendant,  and 
prior  to  the  execution  of  tbe  sheriff's  deed 
to  him — ^W.  W.  English  filed  in  the  district 
court  of  Union  county  a  motion  for  a  new 
trial  In  the  original  case,  in  which  Judgment 
bad  been  taken  against  him  by  default,  and, 
accompanying  sucli  motion,  an  answer  and 
cross-petition  praying  that  tbe  plaintiff's  pe- 
tition be  dismissed,  and  that  the  defendant 
have  Judgment  against  plaintiff  for  costs. 
This  motion  and  answer  were  filed  under 
the  provisions  of  Code,  $  3796,  authorizing  a 
defendant  served  by  publication  only,  and 
who  has  not  appeared,  to  appear  in  court 
within  two  years  after  the  rendition  of  Judg- 
ment against  him,  and  move  to  have  tbe  ac- 
tion retried-  Proceedings  were  had  in  ac- 
cordance with  the  provisions  of  this  section, 
and  on  January  29.  1903,  Judgment  was  ren- 
dered for  tbe  defendant  in  the  original  ac 
tlon,  W.  W.  English,  dismissing  tbe  plain- 
tiff's petition,  and  for  costs  against  plain- 
tiff, and  it  was  further  adjudged  that  the 
sheriff's  sale  be  canceled. 

1.  Counsel  for  appellant  contend,  In  the 
first  place,  that  plaintiff  has  not  made  out 
such  title  to  the  premises  as  to  Justify  tbe 
lower  court  in  awarding  him  a  decree  qnlet- 
Ing  his  title.  Tbe  evidence  as  to  plalntllTR 
title  consists  substantially  of  his  own  tes- 
timony to  the  effect  that  be  Is  the  owner,  de- 
riving title  by  descent  from  his  son  Morgan 
English,  who  died  in  1888,  and  was  the  own- 
er of  the  premises  at  the  time  of  his  death, 
and  that  Morgan  English  left  surviving  hiiu 
no  children,  so  that  this  plaintiff  was  ta:s 
sole  heir;  his  mother,  the  wife  of  W.  W. 
English,  prior  to  the  marriage  of  the  latter 
with  Susan  English,  having  previously  died. 
Tbe  argument  Is  that  as  to  these  facts  tbe 
testimony  of  W.  W.  English  was  not  com- 
petent; but  we  think  that  It  Is  not  neces- 
sary to  give  further  attention  to  this  objec- 
tion. The  provision  of  tbe  Code  (section 
4184)  that  "the  plaintiff  must  recover  on  the 
strength  of  bis  own  title"  Is  found  In  tbe 
chapter  relating  to  the  recovery  of  real  proj)- 
erty,  and  there  Is  no  such  provision  in  tbe 
chapter  relating  to  actions  to  quiet  title. 
Such  provision  has  no  application  to  this 
action.  Russell  v.  Nelson,  32  Iowa,  215.  It 
Is,  of  course,  true  that  plaintiff  can  have  no 
relief  in  an  action  to  quiet  title  unless  ho 
shows  such  an  interest  In  the  property  that 
as  against  the  defendant  he  Is  entitled  to 
have  the  title  therein  quieted  in  bim;  but 
If  tn  such  an  action  both  the  plaintiff  and 
defendant  claim  under  the  same  chain  of 
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title,  It  ts  unnecessary  for  tbe  plaintiff  to  do 
more  ttian  establish  liig  own  title  as  de- 
rived from  the  common  source.  Cooley  y. 
BraytOD,  IS  Iowa,  10;  Byers  y.  Bodabaugh, 
17  Iowa,  B3;  tlorrison  y.  Wilkerson,  27  Iowa, 
374.  ^ow,  it  appears  here  that  the  defend- 
ant in  relying  on  the  title  to  the  premises 
baying  been  at  the  time  of  the  sherifTs  sale 
in  the  plaintiff.  If  the  plaintiff  had  oo 
title,  defendant  has  none,  and  we  do  not 
understand  that  under  such  circumstances 
any  further  evidence  of  title  is  necessary. 

2.  There  is  some  contention  on  behalf  of 
defendant  that  plaintiff  in  the  proceeding 
(or  a  new  trial  in  the  original  case  failed  to 
comply  with  all  the  provisions  of  Code,  S 
3796,  especially  the  provision  requiring  that 
security  for  costs  be  given.  The  only  show- 
ing there  is  on  this  subject  Is  that  the  rec- 
ord of  the  proceedings  under  the  motion 
does  not  show  any  security  for  costs  to  have 
been  given;  but  certainly  the  final  judg- 
ment in  that  action  cannot  be  collaterally 
attacked  on  that  ground.  It  will  be  pre- 
sumed. In  favor  of  the  correctness  of  the 
judgment,  that  the  proceedings  were  reg- 
ular, and  the  requirements  of  the  statute 
were  complied  with. 

3.  The  principal  question,  however,  Is  one 
of  law:  Had  the  court  any  authority.  In  ren- 
dering a  final  Judgment  in  the  original  ac- 
tion under  the  motion  for  new  trial  and  the 
answer  and  cross-petition  filed,  to  enter  a 
judgment  canceling  the  sheriff's  sale,  and 
was  such  cancellation  effectual  as  against 
this  defendant,  who  at  the  time  the  pro- 
ceeding by  motion  for  new  trial  was  Insti- 
tuted held  a  sheriff's  certificate,  and,  before 
the  rendition  of  the  judgment  canceling  the 
.oberUTs  sale,  had  procured  a  sheriff's  deed? 
As  to  the  right  of  the  court  to  enter  a  judg- 
ment canceling  the  sale.  It  is  urged  that  the 
only  authority  given  In  such  proceeding  is 
the  following:  "The  court  may  confirm  the 
former  Judgment,  or  may  modify  or  set  It 
aside,  and  may  order  the  plaintiff  to  re- 
store any  money  of  such  defendant  paid  to 
him  under  it  and  yet  remaining  In  his  pos- 
session, and  pay  to  the  defendant  the  value 
of  any  property  which  may  have  been  taken 
in  attachment  In  the  action  or  under  the 
judgment  and  not  restored."  Code,  S  3790. 
But  in  the  following  section  It  is  provided 
tttat  "the  title  of  a  purchaser  in  good  faith 
to  any  property  sold  under  attachment  or 
judgment  shall  not  be  affected  by  the  new 
trial  permitted  by  the  preceding  section,  ex- 
cept the  title  of  property  obtained  by  the 
plaintiff  and  not  twught  of  him  in  good  faith 
!>7  others."  It  is  apparent  therefore,  that 
H'metbing  more  Is  contemplated  as  within 
Uie  power  of  the  court  than  simply  an  order 
for  tbe  restoration  of-  any  money  or  property 
remaining  In  the  possession  of  the  adverse 
party,  and  it  seems  perfectly  clear  that  the 
court  setting  aside  the  prior  judgment  ren- 
dered by  default  may  set  aside  and  cancel 
any  title  derived  by  a  sheriff's  sale  under 


such  judgment,  unless  the  property  sold  has 
passed  into  tbe  hands  of  a  purchaser  in  good 
faith. 

We  have  left,  then,  tbe  single  question 
whether  defendant  Is  such  a  purchaser  in 
good  faith,  either  In  consequence  of  the 
original  sale  or  by  purchase  from  one  ob- 
taining title  through  such  sale.  The  original 
purchase  by  Winter  was  for  his  client,  the 
plaintiff  in  the  action  in  which  the  Judgment 
was  rendered  which  was  afterwards  canceled 
and  set  aside,  and  clearly  neither  he  nor  his ' 
client  nor  his  associate  counsel  are  entitled 
to  protection  as  purchasers  in  good  faith. 
Twogood  y.  Franklin,  27  Iowa,  239.  When 
the  proceeding  for  a  new  trial  was  insti- 
tuted this  defendant  was  simply  tbe  holder 
by  assignment  of  a  certificate  of  purchase, 
and  as  assignee  he  had  no  better  right  than 
his  assignors.  Van  Gorder  v.  Luudy,  60 
Iowa,  448,  23  N.  W.  448.  Moreover,  a  pur- 
chaser under  Judicial  sale,  even  though  he 
has  received  a  deed,  is  subject,  as  to  the 
validity  of  his  title,  to  the  validity  of  the 
Judgment  in  pursuance  of  which  the  doed 
Is  executed.  The  rule  caveat  emptor  applies 
to  Judicial  sales.  The  Monte  Allegre,  9 
Wheat  610,  6  L.  Bd.  174;  Rohrer,  Judicial 
Sales,  {{  476.  602.  It  is  true  that  by  the 
statute,  if  defendant  had  been  a  purchaser 
In  good  faith,  and  for  value,  at  tbe  execu- 
tion sale,  he  would  have  been  protected  as 
against  a  subsequent  annulment  of  the 
judgment;  but  he  was  merely  an  assignee, 
for  value,  from  parties  who  are  not  entitled 
to  claim  protection  as  against  an  annul- 
ment of  the  Judgment  and.  before  he  ac- 
quired title  by  deed,  proceedings  had  been 
Instituted,  of  which  he  was  bound  to  take 
notice,  to  set  aside  the  Judgment  He  was 
a  purchaser,  therefore,  so  far  as  his  deed 
was  concerned,  pending  litigation,  and  took 
subject  to  any  Judgment  which  might  be 
rendered  In  the  action  against  the  person 
from  whom  be  purchased.  2  Black,  Judg- 
ments, {  550.  We  think  that  cases  relating 
to  the  effect  of  the  reversal  of  a  Judgment 
after  execution  sale  thereunder,  as  affecting 
the  title  of  a  purchaser  at  such  sale,  are  lu 
point  and  this  court  has  held  that  a  pur- 
chaser pending  an  appeal  takes  at  his  peril. 
Twogood  y.  Franklin,  27  Iowa,  239;  Frazicr 
y.  Crafts,  40  Iowa,  110;  Munson  v.  Plum- 
mer,  58  Iowa,  736,  13  N.  W.  71.  The  case  of 
Bartlett  v.  Bllger,  92  Iowa,  732,  61  N.  W. 
233,  seems  to  be  also  in  point  In  that  case 
it  was  held  that  a  purchaser,  though  In  good 
faith,  and  for  value,  at  an  execution  snie  in 
a  foreclosure  proceeding,  in  which  no  notice 
had  been  served  on  one  of  tbe  defendants, 
took  subject  to  any  modification  of  the 
Judgment  made  upon  a  subsequent  appear- 
ance of  the  party  not  thus  served,  and  that 
the  purchaser  should  have  kuowu  at  tbe  tluie 
of  the  purchase  that  no  notice  had  beeu 
served  on  such  party,  and  that  as  to  the  lat- 
ter the  sale  was  without  effect.  The  same 
case  supports  the  reasoning  which  we  have 
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adopted  In  this  opinion  that  the  purchaser  of 
a  certificate  of  sale  after  default  entered, 
and  while  the  right  of  the  party  In  default 
to  have  the  Judgment  set  aside  on  motion 
for  new  trial  still  exists,  does  not  thereby 
become  such  purchaser  in  good  faith  as  to 
be  protected  against  the  subsequent  setting 
aside  of  the  Judgment  on  such  motion  made 
within  the  time  allowed  by  statute. 

We  have  disposed  of  all  the  questions  ar- 
gued BO  far  as  It  is  necessary  to  do  so  in 
reaching  the  conclusion  that  the  Judgment  of 
the  court  in  the  original  action  under  the 
motion  for  a  new  trial  defeated  any  title 
which  defendant  acquired  under  the  sale 
made  In  pursuance  of  the  authority  of  the 
original  Judgment,  and  that  plaintiff  is  en- 
titled to  have  his  title  quieted  against  the 
claim  of  defendant,  and  the  decree  of  the 
lower  court  is  therefore  affirmed. 


WEBBER  T.  BOARD  OP  COliTRS  OF  RAM- 
SET  COUNTI. 

(Supreme  Court  of  Minnesota.    Not.  18,  1904.) 

COUNTIES— EXPENSES   Of  COUBTHOUSB— ACCOKD 

AND  sATisrAcnon. 
In  an  action  to  recover  for  a  balance  daimed 
by  tiie  plaintiff  for  fresco  and  stencil  work  .on 
the  halls  of  the  courthouse  and  city  hall  in  the 
cite  of  St.  Paul,  held : 

1.  The  nndisputed  evidence  shows  that  the  em- 
ployment of  the  plaintiff  to  do  the  work  was 
authorized  by  the  Joint  committee  having  the 
care  of  the  building. 

2.  A  special  finding  of  the  jury  to  the  legal 
effect  that  there  had  never  been  any  accord  and 
satisfaction  of  the  plaintiff's  claim  is  sustained 
by  the  evidence. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  Edwin  A.  Jaggard,  Judge. 

Action  by  M.  N.  Webber  against  the  board 
of  commissioners  of  Ramsey  county.  Verdict 
for  plaintiff.  From  an  order  denying  a  new 
trial  or  Judgment  notwithstanding  the  ver- 
dict, defendant  appeals.    Affirmed. 

T.  R.  Kane,  Co.  Atty.,  and  O.  H.  O'Neill, 
Asst  Co.  Atty.,  for  appellant  O.  D.  &  Thos. 
D.  O'Brien,  for  respondent 

START,  O.  J.  The  plaintiff  presented  to 
the  board  of  county  commissioners  of  the 
county  of  Ramsey  for  allowance  an  account 
for  a  balance  of  $72  claimed  to  be  due  him 
for  fresco  and  stencil  work  on  the  ceilings 
of  the  courthouse  and  dty  hall.  The  board 
disallowed  the  claim,  and  he  appealed  to  the 
district  court  of  the  county  of  Ramsey, 
wherein  formal  pleadings  were  made.  The 
complaint  alleged  that  on  April  10,  1901,  at 
the  request  of  the  Joint  committee  provided 
for  by  Sp.  Laws  1889,  p.  681,  c.  64,  I  6,  he 
performed  work  and  furnished  materials  In 
decorating  the  courthouse  and  city  hall  of 
the  county  of  Ramsey  and  the  city  of  St 
Paul  of  the  reasonable  value  of  $294,  one- 
half  at  which  sum,  or  $147,  the  county  prom- 


ised to  pay;  and,  further,  that  no  part  there- 
of has  been  paid  except  the  sum  of  $75.  Tbe 
answer  was.  In  legal  effect,  a  denial  of  any 
request  on  the  part  of  the  committee  for  tbe 
doing  of  the  work  and  furnishing  of  tbe  ma- 
terials alleged  in  the  complaint,  of  any  lia- 
bility of  the  county  therefor,  and  of  the  val- 
ue thereof.  As  a  further  defense  the  answer 
alleged  that  $7S  was  paid  by  the  county  and 
was  accepted  by  the  plaintiff  In  full  compro- 
mise, settlement,  and  payment  of  his  claim 
and  cause  of  action.  This  alleged  accord 
and  satisfaction  was  put  in  issue  by  the  re- 
ply. The  trial  court  submitted  to  the  Jury- 
two  questions,  which  were,  with  the  answers 
thereto,  as  follows:  "(1)  What  was  the  rea- 
sonable value  of  tbe  services  rendered  and 
materials  furnished  by  plaintiff,  between 
March  18  and  April  24,  1901?  Ans.  Two 
hundred  and  ninety-four  and  no/ioo  dollars. 
(2)  Was  the  sum  of  $75,  paid  by  the  county 
of  Ramsey,  and  received  by  the  plaintiff,  in 
full  settlement  and  satisfaction  of  the  claim 
herein  Involved?  Ans.  No."  The  defendant 
made  a  motion  for  Judgment  in  its  favor  not- 
withstanding the  special  verdict,  or  for  a 
new  trial.  The  court  denied  the  motion,  and 
ordered  Judgment,  which  was  entered,  and 
from  it  the  defendant  appealed 

There  was  no  general  verdict  in  this  case, 
nor  was  the  question  whether  the  work  was 
done  and  materials  furnished  at  the  request 
or  by  the  authority  of  the  Joint  committee 
submitted  to  the  Jury.  It  follows  that  the 
special  findings  will  not  support  the  ord^ 
for  Judgment,  or  the  Judgment,  unless  it  ap- 
pears from  the  undisputed  evidence  as  a 
matter  of  law  that  the  work  and  materials 
in  question  were  authorized  by  the  Joint  com.- 
mlttee. 

1.  The  principal  question,  then,  on  this  ap- 
peal. Is  whether  the  undisputed  evidence 
shows  that  the  woik  and  materials  in  ques- 
tion were  authorized  by  the  Joint  committee. 
If  it  does,  then  the  failure  to  take  a  gener- 
al verdict  is  harmless  error.  The  Joint  com- 
mittee has  entire  charge  of  the  courthouse 
and  city  hall,  and  the  expenses  Incurred  by 
them  In  caring  therefor  are  to  be  paid  one- 
half  by  the  county  and  one-half  by  the  city. 
Such  committee,  on  February  1,  1901,  author- 
ized the  custodian  of  the  building  to  have  the 
work  done.  Its  action  in  this  respect  was 
as  follows:  "The  custodian  In  a  communica- 
tion called  the  attention  of  the  committee  to 
the  necessity  of  having  the  hails  In  the  court- 
house painted,  and  estimated  the  total  ex- 
pense of  labor  and  material  at  $C30.  On  mo- 
tion of  Committeeman  Moriarity,  the  custodi- 
an was  instructed  to  have  this  work  done.** 
The  custodian  employed  the  plaintiff  to  do  a 
part  of  the  work.  His  bill  therefor,  amount- 
ing to  $294,  was  presented  to  the  Joint  com- 
mittee, who  denied  liability  therefor  because 
the  work  was  not  authorized,  but  finally  the 
bill  was  allowed  at  $150.  This  allowance 
the  defendant  claims  was  in  settlement  and 
compromise  of  the  claim.     We  are  of  the 
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opinion  that  It  appears  from  the  undisputed 
evidence  that  the  committee  authorized  the 
doing  of  the  work  and  furnishing  of  the  ma- 
terials. Because  the  work  of  painting  the 
halls  of  the  courthouse  exceeded  in  value 
the  estimate  of  the  custodian  does  not  affect 
the  question  of  his  authority  to  employ  the 
plalntitr  to  assist  in  doing  the  work. 

2.  The  only  other  alleged  error  urged  la 
that  the  special  finding  of  the  Jury  that  the 
sum  of  $75  was  not  paid  by  the  defendant 
and  received  by  the  plaintiff  In  full  satisfac- 
tion of  his  claim  is  not  sustained  by  the  ev- 
idence. The  plalntlflTs  claim  was  unliquidat- 
ed, and.  If  the  order  for  an  amount  less  than 
bis  claim  was  tendered  to  him  upon  condi- 
tion, express  or  Implied,  that,  If  accepted.  It 
must  be  in  satisfaction  of  his  claim,  his  ac- 
ceptance would  constitute  an  accord  and  sat- 
isfaction. Hillestad  v.  Lee  (Minn.)  97  N.  W. 
1055.  The  evidence  on  this  question  Is  not 
conclusive  in  favor  of  the  defendant,  and  it 
fairly  sustains  the  finding  of  the  Jury. 

Judgment  affirmed. 


GRAVES  V.  WALTER. 
(Supreme  Court  of  Minnesota.     Nov.  18,  1904.) 

lANDIOBD    AND    TENANT— I£ASE    ON    8HABKS— 
BIGHTS   IN   tenant's  SEABK. 

1.  In  an  action  by  a  landowner  to  recover 
poasesalon  of  the  cropper's  share  of  grain  raised 
by  him  pursuant  to  a  contract  to  cultivate  the 
land  for  a  share  of  the  crops,  held,  the  evidence 
was  not  sufficient  to  sustain  a  verdict  for  the 
plaintiff. 

(Syllabus  br  the  Court.) 

Appeal  from  District  Court,  Big  Stone 
County;   S.  A.  Flaherty,  Judge. 

Action  by  R.  A.  Graves  against  Hicbael 
Walter.  Order  dismissing  the  case.  From 
an  order  denying  a  motion  for  new  trial, 
plaintiff  appeals.    Affirmed. 

Ray  6.  Farrlngton,  for  appellant  A.  B. 
Kaercher  and  B.  T.  Young,  for  respondent 

START,  C.  J.  The  parties  hereto  on  Sep- 
tember 18.  1901,  entered  Into  a  written  con- 
tract whereby  the  defendant  was  to  farm 
certain  land  belonging  to '  the  plaintiff  on 
shares  for  the  year  ending  October  1,  1902. 
The  contract  provided  that  the  defendant 
should  receive  two-thirds  of  the  crops  to  be 
raised  on  the  land,  and  the  plalntiCT  the  oth- 
er one-third.  The  contract  was  substantial- 
ly like  those  construed  and  considered  In 
the  cases  of  Strangeway  v.  Bisenman,  68 
Minn.  395,  71  N.  W.  617;  Anderson  v.  Lis- 
ten, 69  Minn.  82,  72  N.  W.  52;  Avery  v. 
Stewart,  75  Minn.  106,  77  N.  W.  560,  78  N. 
W.  244;  and  McNeal  v.  Rider,  79  Minn.  153, 
81  N.  W.  880,  79  Am.  St  Rep.  437.  It  con- 
tained, with  others,  a  provision  to  the  effect 
that  the  title  to  ail  craps  to  be  raised  on  the 
land  until  a  division  thereof  should  be  and 
remain  In  the  plaintiff,  with  the  right  to  hold 
enough  of  the  crops  which  would  on  the  di- 


vision of  the  same  belong  to  the  defendant 
to  repay  any  advances  made  to  the  defend- 
ant, and  further  that,  if  the  defendant  failed 
to  perform  the  terms  of  the  contract  on  his 
part,  the  plaintiff  might  enter  upon  the 
land,  take  i)ossesslon  thereof,  and  do  all 
things  left  undone  by  the  defendant,  and 
retain  or  seU  sufficient  of  his  share  of  the 
crops  to  pay  the  expenses  incurred  thereby. 
The  defendant  entered  into  possession  of 
the  land  pursuant  to  the  contract  and  crop- 
ped it  On  September  13,  1902,  the  grain  so 
raised  was  threshed.  The  plaintiff  had  an 
agent  present  when  the  grain  was  threshed 
to  look  after  his  interests.  Two-thirds  of 
the  grain  as  it  was  threshed  was  placed  in 
the  granary  on  the  farm  for  the  defendant, 
and  the  other  one-third  was  hauled  away 
for  the  plaintiff.  Two  days  thereafter,  and 
on  September  15th,  the  plaintiff  commenced 
this  action  in  claim  and  delivery  to  re- 
cover possession  of  the  grain  so  placed  in 
the  granary.  The  complaint  alleged  that 
the  plaintiff  was  the  owner  and  entitled  to 
the  possession  thereof,  and  that  the  defend- 
ant was  in  the  possession  thereof  and  wrong- 
fully detained  it  The  answer  denied  the 
allegations  of  the  complaint,  and  alleged  that 
the  defendant  was  the  owner  of  the  grain 
and  entitied  to  the  possession  thereof.  The 
action  was  tried  on  March  13,  1903,  and  the 
court  at  the  dose  of  the  plaintiff's  case  dis- 
missed the  action.  The  plaintiff  appealed 
from  an  order  denying  his  motion  for  a 
new  trial,  if  the  evidence,  taking  the  most 
favorable  view  of  it  for  the  plaintiff,  would 
sustain  a  verdict  for  him,  the  action  of  the 
trial  court  was  erroneous;  otherwise  not 

The  defendant  claims  that  the  evidence 
conclusively  shows  that  there  was  a  divi- 
sion of  the  grain,  that  the  plaintiff  took  his 
share  away  and  sold  it,  and  that  the  defend- 
ant's share  was  placed  in  the  granary  on  the 
land  for  him.  If  this  be  correct  It  would 
follow  that  a  division  of  the  grain  by  the 
plaintiff,  and  a  delivery  to  the  defendant  of 
bis  share,  would  be  a  waiver  of  any  lien 
the  plaintiff  might  have  had  on  the  defend- 
ant's share.  The  evidence,  however,  is  not 
conclusive  on  this  point.  It  does,  however, 
show  that  the  plaintiff  sent  a  party  to  look 
after  his  Interest  at  the  time  the  graXn  was 
threshed,  and  that  the  grain  was  actually 
divided  by  this  party  and  the  defendant,  but 
his  authority  to  make  such  dlTlsion  is  denied 
by  the  plaintiff.  While  the  evidence  Is  quite 
persuasive  that  the  party  was  so  author- 
ized, yet  the  question  of  his  authority  In 
the  premises  was,  under  the  evidence,  one 
of  fact 

In  determining  whether  the  evidence 
would  have  Justified  a  finding  by  the  Jury 
that  the  plaintiff  was  entitled  to  the  pos- 
session of  the  grain  in  question,  it  is  im- 
portant to  keep  in  mind  that  when  this  ac- 
tion was  commenced  the  defendant's  share 
of  the  grain  was  on  the  land  In  the  granary, 
where  it  belonged;    that  the  time  for  the 
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performance  of  the  contract  by  the  defend- 
ant had  not  then  expired;  that  the  action 
was  tried  some  five  months  after  the  time 
limited  for  such  performance;  and  further 
tliat  the  plaintiff  had  no  claim  for  advances 
made  to  the  defendant  The  plaintiff  on  the 
trial  claimed  that  the  defendant  failed  to 
put  in  some  20  acres  to  crop.  The  evidence 
is  to  the  effect  that  this  tract  had  been  seed- 
ed to  timothy,  and  defendant  was  instructed 
to  put  In  into  crop  If  It  did  not  give  assur- 
ance of  a  good  stand  of  timothy.  Whether  It 
proved  to  be  good  or  bad,  the  evidence  does 
not  disclose,  but  it  does  show  that  the  plain- 
tiff got  his  share  of  the  hay.  It  is  clear  that 
nothing  can  be  claimed  for  this  alleged 
breach.  The  next  alleged  breach  Is  that  the 
defendant  did  not  plow  20  acres  of  land 
which  was  plowed  when  he  took  possession 
of  the  land.  The  last  one  meriting  any  con- 
sideration is  that  he  did  not  haul  out  the 
manure  and  spread  it  on  the  land. 

Now,  waiving  the  point  urged  by  defend- 
ant that  the  time  within  which  he  was  to 
perform  had  not  expired,  and  that  he  was 
in  no  manner  in  default,  when  this  action 
was  brought,  we  are  of  the  opinion,  and  so 
hold,  that  the  action  was  rightly  dismissed 
because  there  was  no  evidence  to  show  that 
the  plaintiff  had  sustained  any  damages  by 
reason  of  the  alleged  failure  of  the  defend- 
ant to  perform  his  part  of  the  contract  Al- 
though the  time  for  the  performance  of  the 
contract  expired  months  before  the  trial  of 
the  action,  there  was  no  evidence  that  the 
plaintiff  had  caused  the  omitted  plowing  to 
be  done,  or  what  it  would  cost  to  do  It  Nor 
was  there  any  evidence  as  to  how  much 
manure  there  was  to  haul  out  if  any,  or  the 
cost  of  doing  It  So  far  as  the  evidence  goes, 
the  case  is  simply  this:  The  plaintiff,  by 
action,  seizes  the  defendant's  share  of  the 
crop,  and  seeks  to  retain  It,  without  attempt- 
ing to  show  that  he  has  been  damaged  by 
the  defendant's  alleged  failure  to  perform  his 
part  of  the  contract  The  plaintlfF's  claim 
is  that  "the  action  was  brought  by  plaintiff 
merely  to  preserve  the  security  given  him  by 
the  contract."  But  if  be  had  a  right  to  do 
so  as  a  means  of  getting  possession  of  the 
grain  before  actual  entry  upon  the  laud,  he 
could  not  fold  his  hands  and  hold  the  grain 
indefinitely.  If '  the  defendant  was  in  de- 
fault, then  the  plaintiff  bad  a  right  to  take 
possession  of  the  grain  and  the  land,  and  do 
ail  things  left  undone  by  the  defendant,  and 
retain  or  sell  sufficient  of  his  share  of  the 
^ain  to  pay  the  expenses  IncuiTed  thereby. 
This  was  the  extent  of  the  plaintiff's  right, 
i*  any  he  had,  to  hold  the  grain  in  question; 
and  the  burden  was  upon  him  tp  establish 
the  expenses  or  damages  incurred  by  the  de- 
fendant's alleged  default,  for  the  amount 
thereof  was  the  extent  of  his  lien  on,  or 
special  property  In,  the  defendant's  share 
of  the  grain.  Dodge  v.  Ch.indlcr,  13  Minn. 
114  (Gil.  105);  The  La  Crosse  Co.  v.  Robert- 
son, 13  Minn.  291  (Gil.  269). 


The  evidence,  for  the  reasons  stated,  would 
not  sustain  a  verdict  that  the  plaintiff  w&s 
the  owner  and  entitled  to  the  possession  ol 
the  grain  in  question.  It  follows  that  the 
court  did  not  err  In  dismissing  the  action.  0^ 
der  affirmed. 


ALGER,  SMITH  &  CO.  v.  DULUTH-SU- 
PERIOR  TRACTION  CO. 

(Supreme  Court  of  Minnesota.    Nor.  18,  1901^ 

WnXFUI.     NEGLiaSNOB— WHAT     CONSnTOKS— 
STBEBTT  RAILBOADS. 

1.  Willful  or  wanton  negligence,  whereby  lia- 
bility Is  incurred  irrespective  of  the  contribu- 
tory negligence  of  the  party  injured,  is  a  reclc- 
less  disregard  of  the  safety  of  the  person  or 
property  of  another,  by  failing,  after  discovering 
tlie  peril,  to  exercise  ordinary  care  to  prevent 
the  impending  injury. 

2.  The  trial  court  erred  in  submitting  thr 
question  of  the  defendant's  willful  negligence  to 
the  jury  in  tbis  case. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  St.  Louis 
County;  J.  D.  Ensign,  Wm.  A.  Cant  and 
Homer  D.  Dibell,  Judges. 

Action  by  Alger,  Smith  &  Co.  against  the 
Duluth-Superlor  Traction  Company.  Verdict 
for  phiintlff.  Motion  for  Judgment  notwith- 
standing the  verdict  or  for  new  trial  was 
overruled  by  the  municipal  court  and  on  ap- 
peal the  order  was  reversed  by  the  district 
court  and  plaintiff  appeals.    Affirmed. 

L.  C.  Harris,  for  appellant  Thos.  S.  Wood, 
for  respondent. 

START,  C.  J.  This  action  was  brought  hi 
the  municipal  court  of  the  dty  ot  Duliith 
to  recover  damages  for  the  loss  of  plaintiff's 
horse,  caused  by  the  alleged  negligence  of 
the  defendant  in  operating  Its  street  car. 
Trial  by  Jury,  and  verdict  for  $75.  The  de- 
fendant made  a  motion  for  Judgment  not- 
withstanding the  verdict  or  for  a  new  trial, 
and  api>ealed  to  the  district  court  of  the  coun- 
ty of  St.  Louis  from  an  order  denying  its 
motion.  The  district  court  made  its  order 
reversing  that  of  the  municipal  court  and 
granting  the  defendant's  motion  for  a  new 
trial.  The  plaintiff  appealed  from  the  order. 
The  municipal  court  submitted  to  the  Jury 
the  question  of  the  defendant's  willful  negli- 
gence, and  instructed  them,  in  effect,  that. 
If  plaintiff's  negligence  proximately  contrib- 
uted to  its  loss,  it  could  not  recover,  uo  mat- 
ter how  negligent  the  defendant  may  have 
been,  unless  its  negligence  was  such  as  to  Im- 
ply a  willful  Intention  to  Inflict  the  Injury,  and 
further  that  the  plaintiff  could  recover,  not- 
withstanding its  own  negligence,  if  the  de- 
fendant, by  the  exercise  of  ordinary  care  after 
ascertaining  the  danger  to  plaintiff's  proper- 
ty, might  have  avoided  the  Injury.  The  dis- 
trict court  granted  a  new  trial  on  the  ground 
that  the  record  discloses  no  evidence  to  Jus- 
tify the  submission  of  the  question  of  will- 
ful negligence  to  the  Jury.    The  sole  ques- 
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tlon  tben  for  our  decision  Is  this:  Is  there 
any  evidence  In  the  case  which  would  fairly 
sustain  a  finding  by  a  jury  that  the  defend- 
ant was  guilty  of  willful  negligence  in  the 
premises? 

There  is  a  well-defined  distinction  between 
ordinary  negligence  and  willful  or  wanton 
negligence.  Ordinary  negligence  is  not  ac- 
tionable If  the  negligence  of  the  injured  par- 
ty directed  contributed  to  the  result,  but  lia- 
bility is  Incurred  by  willful  negligence  irre- 
spective of  such  contributory  negligence. 
Willful  negligence  is  not  simply  greater  neg- 
ligence than  tliat  of  the  injured  party,  nor 
does  It  necessarily  include  the  element  of 
malice  or  an  actual  Intent  to  injure  another. 
But  it  Is  a  reckless  disregard  of  the  safety 
of  the  person  or  property  of  another  by  fall- 
ing, after  discovering  the  peril,  to  exercise 
ordinary  care  to  prevent  the  imx>ending  In- 
Jury.  Fonda  v.  City  By.  Co.,  71  Minn.  460, 
74  N.  W.  166,  70  Am.  St.  Bep.  341;  Slonlker 
V.  By.  Co.,  76  Minn.  306,  79  N.  W.  168; 
Lnndo  V.  By.  Co.,  81  Minn.  279,  83  N.  W. 
1089;  Olson  v.  By.  Co..  84  Minn.  257,  87  N. 
W.  843;  Bawitzer  v.  City  By.  Co.  (Minn.)  100 
X.  W.  664. 

The  evidence  tends  to  show  that  an  em- 
ployfi  of  the  plaintiff  was  driving  its  team 
along  one  of  the  public  streets  of  the  city  of 
Dulutb;  that  when  he  reached  a  point  where 
another  team  was  standing  on  the  street, 
next  to  the  curb,  he  drove  one  of  his  horses 
onto  one  of  the  rails  of  the  defendant's  street 
railway  track  in  an  attempt  to  drive  around 
the  team;  and  further  that  he  heard  the  car 
coming  close  behind  blm,  but  before  he  could 
tarn  the  horse  from  the  track  the  car  struck 
him,  whereby  he  was  so  seriously  injured 
that  It  was  necessary  to  kill  him.  It  is  true 
that  the  motorman  who  was  driving  the  car 
first  saw  the  driver  of  plaintiff's  team  when 
he  was  500  feet  from  him.  But  the  evidence 
la  not  snfDcient  to  sustain  a  finding  by  the 
Jury  that  the  motorman  might  have  avoided 
injury  to  the  plaintiff's  horse  by  the  exer- 
cise of  ordinary  care  after  be  discovered  that 
it  had  been  turned  upon  the  track  and  was 
in  danger  of  being  struck  by  the  car.  The 
trial  court  erred  in  submitting '  to  the  Jury 
the  question  of  the  defendant's  willful  negli- 
gence. 

Order  affirmed. 


MEAD  T.  BAT  POBTAGB  LUMBEB  CO. 
(Sapieme  Court  of  Minnesota.    Nov.  23,  1904.) 

SAUt— FAST    PKBFORUA.HCE— ACTION    FOB   FBICB 
^PEBFOBMANCE. 

Id  an  action  to  recover  for  logs  sold  and  de- 
livered, held: 

1.  If  the  seller  delivers  to  the  buyer  a  less 
qnantity  of  goods  than  he  contrarted  to  sell. 
and  the  buyer  accepts  the  part  delivered,  be 
most  pay  the  reasonable  value  thereof,  subject 
to  any  aamages  he  may  have  sustained  by  the 
seller's  failure  to  fulfill  bis  contract. 

f  t.  8m  Sale*.  VOL  41,  Cant  Dls.  H  9S1,  962. 


2.  But  where  the  seller  bases  his  right  to  re- 
cover for  a  balance  doe  upon  an  express  con- 
tract for  the  sale  of  goods,  he  can  only  recover 
by  showing  performance  of  the  contract  on  his 
part,  or  that  the  buyer  accepted  a  partial  per- 
formance as  full  performance  of  the  contract. 

3.  The  trial  court  in  this  case  correctly  grant- 
ed a  new  trial  for  the  reason  that  it  erred  iu 
directing  a  verdict  for  the  plaintiff. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  8t  Louis 
County;  J.  D.  Ensign.  Judge. 

Action  by  H.  C.  Mead  against  the  Rat 
Portage  Lumber  Company.  Verdict  for 
plaintur.  From  an  order  denying  a  motion 
for  Judgment  before  granting  a  new  trial, 
plaintiff  appeals.    Affirmed. 

M.  H.  McMabon  and  H.  B.  Fryberger,  for 
appellant.    B.  B  Brlggs,  for  respondent. 

STABT,  O.  J.  TUe  complaint  herein  al- 
leged that  in  the  month  of  June,  1809,  the 
defendant  was  indebted  to  the  plaintiff  iu 
the  sum  of  $14,353.78  for  the  price  and  value 
of  logs  and  timber  sold  and  delivered  by  the 
plaintiff  to  the  defendant  at  its  request; 
that,  in  consideration  of  such  sale  and  deliv- 
ery, the  defendant  agreed  and  promised  to 
and  with  the  plaintiff  to  pay  him  that  amount 
of  money,  which  was  then  and  there  the 
reasonable  value  of  such  logs  and  timber; 
and  that  it  has  failed  to  do  so,  e.xcept  that 
it  paid  thereon  $12,8.'>3.78,  leaving  a  l)alancc 
due  to  the  plaintiff  of  $1,500.  The  answer 
alleged  that  the  parties  entered  into  a  con- 
tract in  writing,  a  copy  of  which  was  there- 
in set  forth,  whereby  the  plaintiff  agreed  to 
deliver,  not  later  than  May  1.  1899,  to  the 
defendant,  in  booms  at  lower  side  of  Kettle 
Falls,  in  the  Rainy  Lake,  good  white  and 
Norway  pine  saw  logs  to  the  amount  of 
5,000,000  feet,  more  or  less,  board  measure, 
at  the  agreed  price  of  $4.75  per  1,000  feet,  to 
be  paid  for  as  follows:  $2  per  1,000  feet 
on  all  logs  banked  each  month,  $1  per  1,000 
feet  when  camp  broke  up,  and  the  balance 
when  the  logs  were  delivered  at  Kettle 
Falls.  The  answer  also  alleged  that  the 
plaintiff,  pursuant  to  the  contract,  delivered 
Into  the  booms  for  the  defendant  2,975,440 
feet  of  logs,  but  refused  to  deliver  to  the 
dofoadant  the  balance  of  the  lo^s  or  other- 
wise perform  bis  contract,  and  that  the  de- 
fendant paid  to  the  plaintiff,  on  account  of 
the  contract  and  the  logs  so  delivered,  the 
sum  stated  in  the  complaint.  The  reply  ad- 
mitted that  the  parties  entered  into  a  con- 
tract for  the  delivery  of  the  logs  mentioned 
in  the  complaint,  but  denied  that  a  copy  of 
the  contract  was  set  up  In  the  answer,  and 
expressly  averred  that  the  logs  delivered  by 
the  plaintiff  as  alleged  in  the  complaint  were 
accepted  by  the  defendant  in  full  satisfac- 
tion of  all  contracts  between  them.  On  the 
trial  and  at  the  close  of  the  evidence  the 
trial  court,  on  plaintiff's  motion,  directed  a 
verdict  for  the  plaintiff  for  the  amount  claim- 
ed by  him.  The  defendant  moved  the  court 
for  Judgment  in  its  favor  notwithstanding 
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the  verdict,  or  for  a  new  trial.  Ttae  trial 
court  made  ita  order  denying  tlie  motion  for 
Judgment,  and  granting  the  motion  for  a 
new  trial.  Tbe  plaintiff  appealed  from  ttae 
order. 

It  appears  from  the  undisputed  evidence 
that  tbe  parties  entered  into  the  contract  set 
forth  In  the  answer  for  the  delivery  of  tbe 
logs;  that  tbe  defendant  paid  to  the  plain- 
tiff in  accordance  with  tbe  contract,  and  as 
the  work  of  getting  out  the  logs  progressed, 
the  sum  of  $11,000;  that  the  plaintifl,  pur- 
suant to  the  contract,  delivered  into  the 
booms  for  tbe  defendant  logs  aggregating 
3,000,000  feet,  which  tbe  defendant  received 
and  took  away;  and  further  that  tbe  plain- 
tiff, though  requested  so  to  do,  refused  to 
deliver  any  more  logs  under  the  contract 

It  is  tbe  contention  of  tbe  plaintiff  that, 
upon  the  pleadings  and  undisputed  evidence, 
tbe  directed  verdict  In  bis  favor  was  correct, 
for  the  reason  the  case  made  by  the  com- 
plaint and  record  of  the  trial  was  one  for 
the  recovery  of  tbe  reasonable  value  of  loga 
delivered  to  and  accepted  by  tbe  defendant, 
and  not  one  to  recover  on  contract  for  the 
agreed  price  of  tbe  logs. 

If  the  seller  delivers  to  the  buyer  a  less 
quantity  of  gooda  than  he  contracted  to  sell, 
and  tbe  buyer  accepts  tbe  part  delivered,  be 
must  pay  tbe  reasonable  value  thereof,  sub- 
ject to  any  damages  he  may  have  sustained 
by  tbe  seller's  failure  to  fulfill  bis  con- 
tract. BenJ.  Principles  of  Sales,  135;  24 
Bncy.  of  Law,  1078;  CburcblU  v.  Holton, 
38  Minn.  519,  38  N.  W.  611;  Mobile  Fruit  & 
Trading  Co.  v.  McGnire,  81  Minn.  232,  83  N. 
W.  833.  If,  then,  ttae  plaintiff's  pleadings, 
evidence,  and  conduct  of  the  trial  show  that 
be  did  not  base  bis  right  of  recovery  upon 
any  express  contract,  but  upon  quantum 
meruit  for  logs  delivered  to  and  accepted  by 
the  defendant,  tbe  trial  court  correctly  di- 
rected a  verdict  In  bis  favor,  for  tbe  defend- 
ant made  no  claim  to  any  damages  in  this 
action.  On  the  other  hand,  if  the  plaintiff, 
by  bis  pleadings,  evidence,  and  conduct  of 
tbe  trial,  based  bis  right  to  recover  a*  bal- 
ance due  upon  an  express  contract  for  tbe 
sale  of  tbe  logs,  be  could  only  recover  by 
showing  that  be  bad  performed  the  contract 
on  his  part,  or  that  the  defendant  had  ac- 
cepted the  delivery  of  a  part  of  the  logs  as 
full  performance  of  the  contract.  Larson  v. 
Scbmaus,  31  Minn.  410,  18  N.  W.  273.  This 
was  tbe  view  taken  by  tbe  trial  court  in 
granting  a  new  trial.  Now,  upon  which  the- 
ory was  the  case  tried?  Counsel  for  tbe 
plaintiff  urges  with  earnestness  that  bis 
cause  of  action  by  tbe  pleadings,  evidence, 
and  conduct  of  tbe  trial  was  quantum  meruit 
to  recover  tbe  reasonable  value  of  logs  de- 
livered to  and  accepted  by  the  defendant. 
Counsel  for  tbe  defendant  urges  with  equal 
energy  that  such  was  not  bis  cause  of  action, 
and  in  this  contention  be  is  sustained  by  the 
trial  court  An  examination  of  the  record 
satisfles  as  that  the  trial  court  was  right 


The  complaint  may  be  fairly  construed  as 
stating  a  cause  of  action  to  recover  a  stated 
balance  of  money  for  logs  sold  and  delivered 
to  tbe  defendant  at  an  agreed  price,  which 
be  promised  to  pay;  that  is,  that  tbe  logs 
were  delivered  pursuant  to  an  express  con- 
tract. It  may  also  be  construed  as  stating 
a  cause  of  action  to  recover  tbe  reasona- 
ble value  of  logs  delivered  to  defendant  at 
bis  request  The  first  suggested  construc- 
tion of  the  complaint  might  well  have  been 
accepted  by  the  defendant  and  it  is  apparent 
from  its  answer  that  such  was  tbe  view  that 
it  took  of  the  complaint.  It  is  true,  as  claim- 
ed by  tbe  plaintiff,  that  nothing  in  his  reply 
could  have  had  anything  to  do  with  ttae  de- 
fendant reaclilng  such  conclusion.  The  reply 
is  nevertheless  especially  significant  for  it 
makes  clear  what  tbe  plaintiff  intended  by 
his  complaint.  It  expressly  admits  tbat  tbe 
parties  entered  into  a  contract  for  tbe  deliv- 
ery of  tbe  logs  mentioned  in  tbe  complaint 
and  that  the  logs  delivered  by  tbe  plaintiff  as 
alleged  In  tlie  complaint  were  accepted  in 
full  satisfaction  of  all  contracts  between 
them.  The  undisputed  evidence  shows  tbat 
tbe  contract  set  up  in  the  answer  was  tbe 
contract  under  which  the  logs  were  deliv- 
ered. Tliis  fact  and  the  pleadings,  taken  as 
a  whole,  fully  justify  the  conclusion  of  the 
trial  court  tbat  the  plaintiff's  cause  of  action 
was  based  upon  an  express  contract  per- 
formed by  him  to  the  satisfaction  of  tbe  de- 
fendant. 

Counsel  for  the  plaintiff,  in  discussing  on 
the  trial  a  question  of  the  admissibility  of 
evidence,  expressly  stated  to  the  court:  "We 
want  to  show  tbat  tbe  defendant  accepted 
these  logs  tbat  were  delivered  over  Kettle 
Falls — about  three  millions  of  them — in  full 
compliance  with  the  contract  to  deliver  five 
million  logs."  Such  being  the  theory  upon 
which  the  action  was  based  and  tried.  It 
follows  tbat  tbe  trial  court  erred  in  direct- 
ing a  verdict  for  tbe  plaintiff,  for  tbe  evi- 
dence was  far  from  conclusive  that  the  de- 
fendant accepted  tbe  logs  actually  delivered 
as  full  performance  of  tbe  express  contract 
to  deliver  a  larger  quantity. 

Order  affirmed. 


McGINTY  T.  WATERMAN  et  sL 

(Supreme  Court  of  Minnesota.     Nov.  4,  1904.) 

INJtniT  TO  EMPLOTft— UNGUABnKn  MACBINERT 
— ASSOMPTION  or  BISK— IKBTBUCTIONB. 

1.  In  the  operation  of  any  factory,  mill,  or 
workshop,  it  Is  the  duty  of  the  master  to  not 
only  furnish,  but  maintain,  as  far  as  Is  prac- 
ticable, a  guard  or  shield  over  or  about  all  saws, 
planers,  wood  shapers.  Jointers,  etc.  Section 
2248,  Gen.  St  18M.  Following  Christianson  v. 
N.  W.  Compo.  Board  Co.,  85  N.  W.  827.  83 
Minn.  27,  85  Am.  St  Rep.  440,  snch  master  is 
liable  for  damages  resultioK  to  a  workman  from 
a  neglect  so  to  do,  where  the  workman  was  not 
Informed  that  such  machine  was  unguarded,  or 
did  not  appreciate  tbe  risks  of  injury  incident 
thereto. 
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2.  Wbere  the  party  injnred  waa  an  expert 
workman,  and  not  only  knew  that  a  suitable 
deyice  or  shield  had  beat  furnished  by  the  mas- 
ter for  the  purpose  of  guarding  or  oovering  such 
machinery,  but  also  understood  the  risks  inci- 
dent to  ita  use  in  an  unguarded  condition,  he 
assumes  all  risk  of  injury  if  he  neglects  to  at- 
tach the  device  so  furnished. 

3.  A  certain  instruction  of  the  court,  though 
subject  to  criticism,  is  not  prejudicial  to  defend- 
ants. 

(Syllabns  by  the  Court} 

Appeal  from  District  Court,  Hennepin 
<3ounty;   A.  M.  Harrison,  Judge. 

Action  by  Robert  McGlnty  against  Bay- 
mond  Waterman  and  otbersi  Verdict  for 
defendants.  From  an  order  denying  a  new 
trial,  plaintiff  appeals.    Affirmed. 

John  W.  Arctander  for  appellant  Oobb 
A  Wheelwrigbt,  for  respondents. 

DOUGLAS,  J.  Appeal  by  plaintiff  from 
an  order  of  the  district  court  of  Hennepin 
county  OTerrullng  his  motion  for  a  new  trial. 

Plaintiff  received  an  Injury  to  one  of  bis 
bands  while  working  on  a  Jointer  in  the  de- 
fendants' woodworking  establishment,  where 
he  bad  been  employed  as  an  expert  work- 
man about  2^  years.  His  regular  work  was 
at  a  molding  machine.  The  injury  occur- 
red shortly  after  he  was  set  at  work  at  the 
Jointer,  and  It  was  fairly  established  by 
tbe  evidence  that  It  waa  practicable  to  in 
part  cover  the  knives  of  said  Jointer  by  a 
guard  or  device  so  as  to  protect  a  workman 
from  injury  while  engaged  at  the  machine. 
It  is  claimed  on  behalf  of  plaintiff  that  be 
called  attention  to  the  danger  Incident  to 
tbe  use  of  such  machine  without  a  guard, 
and  was  assured  tliat  one  would  be  fur- 
nished In  a  short  time.  On  tbe  other  Iiand, 
it  Is  urged  that  a  device  had  theretofore 
been  furnished  and  placed  upon  the  Jointer, 
and  was  at  tbe  time  of  tbe  injury  standing 
in  tbe  shop  but  a  few  feet  distant,  which 
fact  was  well  known  to  plaintiff.  The  Jury 
found  for  the  defendants,  and  also,  by  impli- 
cation, that  such  a  device  had  been  furnish- 
ed by  dtxendants,  and  was,  with  the  knowl- 
edge of  plaintiff,  in  defendants'  shop  at  tbe 
time  of  the  accident,  where  it  could  readily 
be  attached  to  such  machine. 

Section  2248,  Gen.  St  1894,  provides:  "All 
saws,  planes,  wood  sbapers  and  Jointers, 
•  •  •  in  any  factory,  mill  or  workshop, 
shall  be  so  located  as  not  to  be  dangerous 
to  workmen  or  shall  be,  as  far  as  is  practica- 
ble, properly  guarded,  fenced  or  otherwise 
protected."  The  court,  after  referring  to  the 
terms  of  tbe  statute,  charged  the  Jury  as 
follows:  "That  it  was  the  duty  of  defend- 
ants to  provide  for  use  upon  the  Jointer,  If 
it  was  practicable  to  do  so,  a  guard  to  so 
far  a»  practicable  protect  the  plaintiff  work- 
ing npon  it  from  dangers  from  said  machine. 
But  it  was  not  the  duty  of  the  defendants  to 
pee  to  it  that  such  guard  was  kept  at  all 
times  npon  said  machine.  *  •  •  And  I 
charge  you  in  this  case,  if  tbe  defendants  had 


furnished  a  guard  similar  to  this  defendants' 
Exhibit  1,  and  the  plaintiff  knew  that  it  was 
there  for  use  upon  this  machine,  and  he  fail- 
ed to  use  it  for  any  reason,  and  by  reason 
of  such  failure  received  tbe  injury,  be  can- 
not recover  In  this  case."  At  the  trial  plain- 
tiff stated  in  substance,  while  testifjrlng  in 
his  own  behalf,  tliat  he  knew  of  the  danger 
Incident  to  using  the  machine  unguarded. 
Our  inquiry,  therefore,  upon  this  point  is 
limited  to  the  following  question:  Can  an 
expert  workman,  having  full  knowledge  of 
the  danger,  recover  for  injuries  resulting 
from  his  failure  to  use  a  safety  device  known 
by  him  to  have  been  furnished  by  the  mas- 
ter? It  must  be  answered  in  the  negative. 
Tbis  precise  question  has  been  decided  and 
reaffirmed  by  this  court  Anderson  v.  Nel- 
son Lumber  Co.,  67  Minn.  82,  69  N.  W.  630; 
Swenson  v.  Osgood-Blodgett  Co.  (Minn.)  9S 
N.  W.  645.  In  the.  former  case  the  court 
bad  under  consideration  a  question  involv- 
ing the  duty  of  the  master  to  guard  certain 
saws,  based  upon  the  provisions  contained 
in  said  section  2248,  Gen.  St  1894,  and; 
speaking  by  Mr.  Justice  Mitchell,  said:  "The 
fact  that  a  duty  Is  imposed  by  statute  does 
not  cluinge  the  rule  of  law  as  to  contributory 
negligence  or  to  assumption  of  risks,  unless 
there  is  some  provision  in  the  statute  clear- 
ly expressing  or  Implying  an  intention  to  do 
so.  Knisley  v.  Pratt,  148  N.  Y.  372,  42  N.  E. 
886,  32  L.  R.  A.  367;  O'Maley  v.  Gas  Light 
Co.,  158  Mass.  135,  32  N.  B.  1119,  47  L.  K. 
A.  161." 

This  statute  was  again  under  consideration 
in  Chrlstianson  v.  N.  W.  Compo.  Board  Co., 
83  Minn.  27,  85  N.  W.  827,  85  Am.  St  Rep. 
440.  The  court,  in  discussing  the  questions 
involved,  speaking  by  Chief  Justice  Start, 
used  the  following  language:  "Tbe  purpose 
of  this  statute  is  obvious.  It  was  intended 
to  protect  from  personal  injury  the  workmen 
or  employes  in  any  shop,  mill,  or  factory  by 
reason  of  dangerous  machinery  therein,  and 
it  must  be  so  construed  as  to  give  effect  to 
such,  wise  and  humane  purposes.  Tvedt  v. 
Wheeley,  70  Minn.  161,  167,  72  N.  W.  1062. 
Therefore  the  statute  must  be  and  is  con- 
strued as  requiring  that  such  machinery  must 
be  so  guarded,  if  practicable,  as  to  protect 
such  workmen,  whether  actually  operating 
tbe  machinery,  or  engaged  in  tbe  discharge 
of  any  of  their  duties  in  the  factory,  mill,  or 
shop  where  it  is  located,  from  liability  to 
injury  by  it  If  the  person  charged  with 
duty  of  guarding  such  machinery  omits  to  do 
so,  be  is  chargeable  with  negligence,  and  lia- 
ble to  any  workman  or  employe  injured 
thereby,  although  he  could  not  have  reason- 
ably anticipated  injury  In  the  precise  way 
it  actually  occurred.  Chrlstianson  v.  Chi- 
cago, St  P.,  M.  &  O.  Ry.  Co.,  67  Minn.  94, 
69  N.  W.  640;  Keegan  v.  Minneapolis  &  Rt 
L.  R.  Co.,  76  Minn.  90,  78  N.  W.  965;  Har- 
vard Law   Review,  377." 

We  affirm  all  that  was  said  in  the  latter 
case  as  applied  to  the  issue  then  before  the 
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court  which  did  not  inrolTe  an  aBsumption 
of  risk  by  a  worluaaD,  and  conceive  that  the 
charge  of  the  trial  Judge  In  the  case  at  bar 
(in  which  the  additional  issue  suggested  Is 
presented)  would  have  been  more  satisfac- 
tory, and  perhaps  clearer,  had  he  charged 
emphatically  that  it  was  the  duty  of  the 
master  not  only  to  furnish  such  a  safety  de- 
vice or  guard,  but  to  see  that  it  was  con- 
stantly kept  in  place  while  so  used.  A  lia- 
bility for  failure  so  to  do  was  held  to  exist 
in  the  Christlanson  Case.  In  that  case,  how- 
ever, an  experienced  workman  who  was  a 
minor,  and  engaged  in  working  upon  a  dif- 
ferent machine,  was  injured.  It  appeared 
that  be  knew  the  saw  was  ungtiarded,  but 
did  not  appreciate  the  risks  of  injury  Incident 
thereto,  and  special  stress  was  placed  by  the 
court  in  its  decision  upon  these  features. 
Citing  Wuotilla  v.  Duluth  Lumber  Co.,  37 
Minn.  153,  33  N.  W.  551,  5  Am.  St  Rep.  832. 
In  the  case  at  bar,  however,  the  workman 
was  experienced  and  knew  the  risks,  and  the 
jury  clearly  found  by  Implication  he  had 
knowledge  that  the  master  had  furnished 
such  a  device;  that  it  was  in  the  shop  ready 
for  use  by  himself  and  others  working  the 
jointer;  also  that  the  injury  resulted  from 
the  contributory  negligence  of  plaintiff  in 
failing  to  attach  and  use  it  While  it  is  the 
plain  duty  of  the  master  to  furnish  and  main- 
tain, so  far  as  practicable,  a  guard  covering 
saws,  Jointers,  etc.,  still,  if  he  has  once  fur- 
itished  and  put  it  in  place,  an  expert  work- 
man having  full  knowledge  thereof  and  of 
the  risk  of  Injury  arising  from  a  failure  to 
use  it,  together  with  knowledge  that  such  an 
appliance  so  furnished  is  at  hand  and  ready 
for  use,  assumes  all  risk  of  personal  injury 
if  he  negligently  works  at  the  Jointer  without 
first  attaching  the  safety  device.  Here  the 
shield  was  no  part  of  the  original  machine, 
and  could  not  be  used  at  all  upon  It  while 
the  Jointer  was  being  used  in  certain  kinds 
of  work.  It  tlicrefore  cannot  be  urged  that 
it  was  a  part  of  the  machine  within  the 
meaning  of  the  rule  requiring  a  master  to 
furnish  and  constantly  maintain  in  place 
suitable  instrumentalities  for  the  perform- 
ance of  all  classes  of  work  required  of  his 
servants. 

It  is  insisted  by  counsel  that  no  evidence 
whatever  was  introduced  tending  to  show 
plaintiff  had  actual  notice  that  the  safety  de- 
vice referred  to  had  been  furnished  by  de- 
fendants. This  position,  in  our  opinion.  Is 
not  well  taken.  The  shop  was  small,  and 
plaintiff  had  been  engaged  at  work  therein 
2%  years.  A  number  of  his  co-employ6s,  one 
of  whom  made  the  device  in  question,  testi- 
fied that  it  was  continually  In  the  shop, 
standing  most  of  the  time  In  plain  sight  but 
a  few  feet  from  the  Jointer.  This,  with  oth- 
er evidence  offered,  sustains  the  finding  of 
the  jury. 

Our  attention  is  called  to  Tete  v.  Latham, 
66  Law  Jour.  Reports  (Queen's  Bench  Di- 
vision) 49.    The  court  bad  under  considera- 


tion the  English  employer's  liability  act  of 
1880,  which  provides:  "Where  after  the 
commencement  of  this  act  personal  Injuries 
are  caused  to  a  workman,  first  by  reason  of 
any  defect  In  the  condition  of  the  ways, 
works,  machinery  or  plant  connected  with  or 
used  In  the  business  of  the  employer,  •  •  • 
the  workman  •  •  •  shall  have  the  same 
right  of  compensation  and  remedies  against 
the  employer  as  if  the  workman  liad  not 
been  a  workman  of  nor  In  the  service  of  the 
employer,  nor  engaged  In  the  work."  In  that 
case  an  assistant  was  injured  by  a  circular 
saw,  occasioned  by  the  removal  of  a  side 
guard  by  another  workman  in  charge  of  the 
saw.  The  court  held  that  the  absence  of  a 
side  guard  constituted  a  defect  In  the  con- 
dition of  the  machinery  within  the  meaning 
of  the  act  referred  to,  and  the  master  was 
liable.  The  act  of  Parliament  differs  radi- 
cally from  the  Minnesota  act  in  this:  that 
the  former  provides  that  "the  workman  shall 
have  the  same  right  of  compensation  and 
remedies  against  the  employer  as  if  the 
workman  had  not  been  a  workman  of  nor  in 
the  service  of  the  employer,  nor  engaged  in 
the  work."  By  express  enactment  a  work- 
man is  placed  in  the  same  position  as  n 
stranger,  so  far  as  the  liability  of  the  owner 
of  machinery  is  concerned,  for  negligence  In 
its  operation.  This  provision  of  the  English 
act  supplies  an  omission  in  our  statutes  ex- 
pressly referred  to  by  the  court  in  the  ex- 
cerpt above  quoted  from  Anderson  v.  Nelson 
Lumber  Company,  supra.  Had  plaintiff  been 
a  stranger,  or  had  the  liability  of  defendants 
been  by  the  Legislature  declared  to  be  the 
same  in  such  cases,  as  provided  by  the  act 
of  Parliament,  a  different  question  would  be 
presented. 

Evidence  was  admitted,  against  plaintiff's 
objection,  tending  to  show  that  the  work- 
men in  the  shop  did  not  like  to  use  the  de- 
vice. This  was  error,  but  we  are  unable  to 
see  wherein  It  was  prejudicial  to  plaintiff. 

Other  errors  assigned  are  deemed  not  ma- 
terial, and  the  action  of  the  court  complained 
of  could  not  have  affected  the  result 

Order  affirmed. 


KING  T.  BURNHAM. 
(Supreme  Court  of  Minnesota.    Nov.  11,  1904.) 

SALE  —  ACTION     FOB     FBICK  —  FLIADINa — NEW 
TMAIr— MOTIOH. 

1.  The  complaint  in  this  action  alleged  the 
sale  and  delivery  to  defendant  of  goods  of  the 
"agi'eed  and  reasonable  value  of  $124."  The  an- 
swer admitted  the  sale  and  delivery  of  the  goods. 
but  denied  that  the  agreed  value  was  $124,  al- 
leging that  the  goods  were  sold  at  the  agreed 
value  of  $50,  and  no  more.  Held,  that  the  an- 
swer did  not  state  new  matter,  requiring  a  re- 
ply. 

2.  It  is  unnecessary,  when  moving  for  a  new 
trial  of  an  action,  under  the  provisions  of  chap- 
ter 113,  p.  121,  Laws  1001,  to  embody  in  the  no- 
tice of  motion  the  general  grounds  specified  in 
Gen.  St.  1894,  §  5398.  except,  perhaps,  where  a 
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mere  reference  to  the  mling  complained  of  would 
not  disclose  tlie  particular  respects  in  wliich  it 
is  claimed  to  be  erroneous. 
(Syllabus  by  the  Court.) 

Appeal  from  Municipal  Court  of  City  of 
Minneapolis;    H.  D.  Dickinson,  J. 

Action  by  E.  V.  King,  doing  business  as 
B.  V.  King  &  Co.,  against  William  E.  Bum- 
ham,  doing  business  as  W.  E.  Burnbam  & 
Co.  Judgment  for  defendant  on  the  plead- 
ings. From  an  order  granting  a  new  trial, 
defendant  appeals.     Affirmed. 

Jay  W.  Crane,  for  appellant  Benton  & 
Molyneaux  and  Daniel  B.  Wood,  for  respond- 
ent. 

BROWN,  J.  Action  brought  in  the  mu- 
nicipal court  of  Minneapolis  to  recover  for 
goods  sold  and  delivered,  in  which  the  court 
ordered  Judgment  for  defendant  on  the 
pleadings,  and  subsequently,  on  plaintiff's 
motion,  granted  a  new  trial,  from  which  de- 
fendant appealed. 

The  complaint  alleged  that  between  the 
dates  stated  therein  plaintiff  sold  and  de- 
livered to  defendant,  at  his  special  instance 
and  request,  goods,  wares,  and  merchandise 
of  the  "agreed  and  reasonable"  value  of 
$124.84,  for  which  amount  judgment  was 
demanded.  Defendant's  answer  admitted 
the  sale  and  delivery  of  the  goods,  but  spe- 
cidcally  denied  that  the  "agreed  and  rea- 
sonable" value  thereof  was  $124,  and  in  that 
respect  alleged  "that  the  agreed  and  reasona- 
ble pi  ice  of  said  goods,  wares,  and  merchan- 
dise was  ^0,  and  no  more."  When  the 
cause  came  on  for  trial  defendant  moved  for 
judgment  on  the  pleadings,  on  the  ground 
that  the  answer  contained  new  matter, 
which,  for  want  of  reply,  stood  admitted. 
The  alleged  new  matter  consists  in  the  al- 
legation in  the  answer  Just  quoted,  to  the 
effect  tliat  the  goods  were  sold  at  the  agreed 
price  of  $50,  and  no  more.  The  court  grant- 
ed the  motion,  but  subsequently,  on  plain- 
tiffs application,  ordered  a  new  trial.  Ap- 
pellant contends  in  this  court  that  the  court 
below  erred  in  granting  a  new  trial  for  two 
reasons:  (1)  that  the  notice  of  motion  stated 
no  grounds;  and  (2)  that  the  court  properly 
granted  the  motion  for  Judgment  on  the 
pleadings.  The  notice  of  motion  for  a  new 
trial  stated  that  the  motion  would  be  made 
upon  the  minutes  of  the  court,  and  upon  the 
"following  grounds  and  errors  complained 
of,  viz.,  In  granting  defendant's  motion  for 
judgment  on  the  pleadings  in  favor  of  said 
plaintiff  and  against  said  defendant  in  the 
sum  of  fifty  dollars." 

We  are  of  opinion  that  under  chapter  113, 
p.  121,  Laws  1901,  dispensing  with  the  neces- 
sity of  taking  exceptions  at  the  trial  of  an 
action,  the  notice  of  motion  was  sufficiently 
definite.  It  pointed  out  specifically  the  rul- 
ing and  error  complained  of.  But  one  rul- 
ing was  made  on  the  trial — that  granting 
defendant's  motion  for  Judgment  on  the 
pleadings — and  that  ruling  is  made  the  basis 


of  the  motion  for  a  new  trial.  It  is  unneces- 
sary, when  moving  for  a  new  trial  under 
the  provisions  of  that  statute,  to  emtwdy  in 
the  notice  of  motion  the  grounds  specified 
in  Gen.  St.  1894,  §  5398,  except,  perhaps, 
where  a  mere  reference  to  the  ruling  com- 
plained of  would  not  disclose  the  particular 
respects  in  which  it  Is  claimed  to  be  errone 
ous.  The  answer  did  not  require  a  reply; 
It  contained  no  new  matter,  either  in  confes- 
sion or  avoidance  of  plaintiff's  cause  of  ac- 
tion. Plaintiff  alleged  that  the  goods,  wares, 
and  merchandise  were  sold  to  defendant  at 
the  agreed  and  reasonable  value  of  $124. 
The  answer  admitted  the  sale,  alleging  that 
the  agreed  and  reasonable  value  was  $50,  and 
was.  In  effect,  nothing  more  than  a  denial 
of  the  allegations  of  the  complaint  It  is 
elementary  that  affirmative  matter  in  an 
answer  which  tends  merely  to  deny  the  al- 
legations of  the  complaint  is  not  new  matter 
requiring  a  reply.  New  matter  requiring  a 
reply  must  be  in  the  nature  of  confession 
or  avoidance.  Craig  v.  Cook,  28  Minn.  232, 
9  N.  W.  712.  If  plaintiff  had  interposed  a 
reply  In  this  case,  he  could  have  done  noth- 
ing more  than  reiterate  the  allegations  of  the 
complaint  to  the  effect  that  the  goods  were 
sold  at  the  agreed  price  of  $124, 
Order  affirmed. 


STATE  ex  rel.  LEHMAN  v.  MARTIN  et  al. 
(Supreme  Court  of  Minnesota.    Nov.  11,  1904.) 

APPEAI/— HABBAS    COBPTJB— FINAL     OBDEB. 

1.  A  final  order  of  a  court  commissioner,  made 
in  habeas  corpus  proceedings,  is,  under  chapter 
827,  p.  734,  Gen.  Laws  189a,  appealable  within 
80  days  after  it  is  Sled  with  the  clerk  of  the 
district  court,  even  though  It  directs  the  entry 
of  a  Judgment  for  the  relief  awarded. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Lyon  County; 
Walter  Wakeman,  (TOurt  Commissioner. 

Application  by  the  state,  on  the  relation 
of  Dora  Lehman,  in  behalf  of  Arlene  Martin, 
for  writ  of  habeas  corpus  to  William  C. 
Martin  and  others.  From  an  order  for  Judg- 
ment in  favor  of  the  relator,  William  C.  Mar- 
tin appeals.    Motion  to  dismiss  denied. 

M.  E.  Mathews,  for  appellant.  Korns  & 
Johnson,  for  respondent 

BROWN,  J.  Relator  sued  out  a  writ  of 
habeas  corpus  before  the  court  commission- 
er of  Lyon  county  to  secitte  the  possession 
and  custody  of  a  child.  The  writ  was  re- 
turnable before  and  was  heard  by  that  of- 
ficer, who  made  findings  of  fact  and  order 
for  Judgment  awarding  the  child  to  relator, 
which  order  was  duly  filed  in  the  office  of 
the  clerk  of  the  district  court  Thereafter, 
and  within  30  days  from  the  date  of  filing 
the  same,  respondent  In  the  proceeding  ap- 
pealed therefrom  to  this  court.  Relator 
moves  to  dismiss  the  appeal  on  the  ground 
that  the  order  is  not  appealable;  that  the 
appeal  should  have  been  taken  from  the  Judg- 
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ment  which  the  order  of  the  court  commis- 
sioner directed  to  be  entered.  The  motion  Is 
denied.  Chapter  327,  p.  734,  Gen.  Laws 
1895,  proTldes  that  "any  party  feeling  ag- 
grieved by  any  final  order  of  the  district 
court,  district  Judge  or  court  commissioner 
made  in  a  special  proceeding  Instituted  upon 
a  writ  of  habeas  corpus  may  within  30  days 
after  such  order  is  filed  In  the  office  of  the 
clerk  of  the  district  court  appeal  therefrom 
to  the  Supreme  Court"  The  intention  of 
this  statute  was  to  speed  the  hearing  of 
habeas  corpus  cases,  and  to  talte  them  out 
of  the  general  rule  applicable  to  appeals  to 
the  Supreme  Court.  The  order  finally  dis- 
posed of  the  case  In  so  far  as  the  court  com- 
missioner was  concerned,  and  Is  appealable 
within  the  meaning  and  purpose  of  the  stat- 
ute above  cited. 
Motion  denied. 


THOMSSBN  T.  ERTZ. 
(Supreme  Court  of  Minnesota.    Nov.  11,  1904.) 

COUNTBBOLAIU— UBIX. 

1.  Defendant,  a  wholesale  dealer  in  frnits,  prod- 
uce, and  vegetables,  caused  plaintiff's  name  to 
be  published  in  the  St  Paul  Produce  Exchange 
as  a  "delinquent  debtor,"  and  plaintiff  brought 
this  action  for  libel  to  recover  damages  therefor. 
Defendant  interposed  an  answer  in  which  ha 
pleaded,  among  other  things,  and  as  a  counter- 
claim, that,  at  the  dates  and  times  therein  stat- 
ed, defendant  sold  and  delivered  goods  and  mer- 
chandise to  plaintiff  to  the  value  of  $18.55,  for 
which  amount  he  demanded  affirmative  judgment 
against  plaintiff.  Held,  that  the  account  for 
goods  sold  and  delivered  is  not  a  proper  subject 
of  counterclaim  in  this  action. 

(Syllabus  by  the  (3ourt.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  William  Louis  Kelly,  Judge. 

Action  by  John  3.  Thomsaen  against  Hen- 
ry A.  Ertz.  Prom  an  order  sustaining  a  de- 
murrer to  a  counterclaim,  defendant  appeals. 
Affirmed. 

Warner  &  Kennedy,  for  appellant  J.  F. 
Oeorge,  for  respondent 

BROWN,  J.  Appeal  from  an  order  sus- 
taining plaintiff's  demurrer  to  the  counter- 
claim set  up  in  defendant's  answer. 

Defendant  Is  a  wholesale  commission  deal- 
er in  fruits,  produce,  and  vegetables  In  St 
Paul,  and  a  member  of  the  association  Icnown 
as  the  St  Paul  Produce  Exchange.  The  rules 
and  regulations  of  this  association  required 
each  member  to  report  to  the  association  all 
delinquent  customers  and  debtors,  and  It,  In 
turn,  published  a  complete  list  thereof,  dis- 
tributing and  circulating  the  same  among 
the  members  of  the  association.  Defend- 
ant reported  to  the  association  that  plaintiff 
was  a  delinquent  debtor,  and  his  name  waa 
published  and  circulated  In  accordance  with 
the  rules  of  the  association,  whereupon  plain- 
tiff brought  this  action  for  libel  for  causing 
his  name  to  be  so  published.  Defendant  an- 
swered, setting  up  the  fact  that  he  was  a 


member  of  the  association,  and,  among  other 
things,  and  as  a  counterclaim,  that  on  the 
dates  and  times  therein  stated  he  sold  and 
delivered  to  plaintiff  certain  goods  and  mer- 
chandise of  the  value  of  $18.55,  no  part  of 
which  had  ever  been  paid;  'and  he  demand- 
ed Judgment  against  the  plaintiff  for  that 
amount  with  interest  This  part  of  the  an- 
swer sets  out  with  particularity  the  forma- 
tion of  the  association,  the  rules  and  regula- 
tions governing  and  controlling  the  members,  ■ 
the  fact  that  they  are  required  to  report  de- 
linquent debtors,  and  that  the  association 
was  formed  for  the  mutual  protection  and 
benefit  of  Its  members.  Plaintiff  Interposed 
a  demurrer  to  the  answer  upon  the  ground 
that  it  failed  to  state  facts  constituting  a 
counterclaim;  In  other  words,  that  the  in- 
debtedness therein  referred  to  was  not  a 
proper  subject  of  counterclaim  in  this  ac- 
tion— one  for  libel.  We  are  of  opinion  that 
the  learned  trial  court  correctly  sustained 
the  demurrer.  The  matter  pleaded  Is  not  a 
proper  subject  of  counterclaim.  Our  stat- 
utes provide  that  the  counterclaim  mentioned 
therein  must  be  one  existing  in  favor  of  the 
defendant  and  against  the  plaintiff,  by  whom 
a  several  judgment  might  be  had  in  the  ac- 
tion, and  arising  either  out  of  the  contract 
or  transaction  set  forth  In  the  complaint  as 
the  foundation  of  plaintlfrs  claim,  or  connect- 
ed with  the  subject  of  the  action.  The  coun- 
terclaim here  attempted  to  be  pleaded  arises 
neither  out  of  the  contract  or  transaction  set 
forth  In  the  complaint  as  the  foundation  of 
plaintiff's  claim,  nor  is  it,  within  the  meaning 
of  the  statute,  connected  with  the  subject 
of  the  action.  The  action  is  one  for  libel, 
and  the  counterclaim  l8  for  goods  sold  and 
delivered  to  plaintiff — a  wholly  independent 
and  disconnected  subject  The  case  of  King 
V.  Coe  Commission  Co.  (Minn.)  lOO  N.  "W. 
667,  is  not  in  point  In  that  case  the  coun- 
terclaim objected  to  was  held  to  arise  out  of 
the  transaction  set  forth  In  the  complaint 
Order  affirmed. 


HOYT  T.  LIGHTBODT  et  aL 

(Supreme  Court  of  Minnesota.    Nov.  4,  1904.) 

JUDGMENT— VACATING — PASTIES  UNKNOWN — 
PUBLICATION— BIQHTB  Or  KINOBS. 

1.  The  relief  authorized  by  sections  5842. 
5267,  Gen.  St  1894  (being  respectively  section 
8,  c.  75,  and  section  125,  c.  66,  Gen.  St  1S7SK 
applies  to  actions  to  determine  adverse  claims 
to  real  estate,  in  which  jurisdiction  was  obtain- 
ed by  publication  over  parties  described  as  other 
persons  or  parties  unknown. 

2.  Where  an  application  is  made  to  vacate  a 
Judgment  obtained  in  such  a  proceeding  within 
one  year  after  notice  thereof  by  the  person 
hrin^'ng  himself  within  the  terms  of  section 
526 1,  the  action  of  the  trial  court  in  granting 
relief  will  not  be  set  aside  except  in  case  of  the 
abuse  of  a  sound  discretion. 

3.  A  minor  heir  upon  good  cause  shown  may 
be  allowed  to  defend  his  interest  in  real  prop- 
erty involved  in  such  an  action  within  two 
years  of  his  becoming  of  age,  where  jurisdic- 
tion was  obtained  by  publication,  and  he  was 
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without  actnal  notice  of  tlM  pendens  thereof 
liefore  entry  of  judgment.  Section  5812,  Gen. 
St.  1804. 

(Syllabna  br  the  Court) 

Appeal  from  District  Court,  Lake  Coanty; 
Homer  B.  Eibell,  Judge. 

Action  by  Herbert  H.  Hoyt  against  John 
Lightbody  and  others.  From  an  order  af- 
fecting a  Judgment  for  plaintiff  and  allowing 
defendants  to  appear  and  answer,  plaintiff 
appeals.    Affirmed. 

John  A.  Keyes  and  H.  H.  Hoyt,  for  appel- 
lant B.  T.  &  Wm.  Harristm,  for  respondent 
Helen  Llghtbody. 

DOUGLAS,  J.  Appeal  from  an  order  of 
the  district  court  Tacatlng  a  Judgment  and 
allowing  respondents  to  appear  as  defiend- 
auts  and  answer  therein.  In  an  action  to  de- 
termine adverse  claims  to  certain  lands  Judg- 
ment was  entered  In  favor  of  the  plaintiff 
on  the  7tb  of  May,  1897.  Respondents  were 
barred  by  said  decree  from  claiming  any  In- 
terest therein  under  the  description  of  un- 
known owners.  In  1903  respondents  applied 
to  the  court  for  an  order  vacating. said  Judg- 
ment and  allowing  them  to  answer. 

From  the  affidavits  filed  It  appears  that,  at 
the  time  of  the  entry  of  said  Judgment,  re- 
spondents were  minor  heirs  of  one  John 
Ligbtbody,  then  deceased,  who,  during  his 
lifetime,  was  the  owner  of  an  undivided  half 
Interest  in  the  property  Involved.  It  also  ap- 
pears said  application  was  made  within  two 
years  from  the  time  Helen  and  Lucy  Light- 
body  became  of  age,  and  within  one  year 
from  the  time  they  each  bad  notice  of  the  en- 
try of  said  Judgment;  also  that  said  applica- 
tion was  made  by  Arthur  Ligbtbody  within 
three  months  from  the  time  he  became  of 
age,  but  approximately  thirteen  months  after 
he  was  advised  of  such  entry;  that  neither 
of  said  parties  were  served  personally  or  by 
mall  with  summons,  and  had  no  Icnowledge 
of  it  or  the  pendency  of  the  action  until  Au- 
gust 15,  1902.  Respondents'  mother  died  pri- 
or to  1^1,  and  since  the  death  of  their  father 
they  have  resided  in  the  state  of  Wisconsin, 
and  It  appears  a  guardian  has  never  been 
appointed. 

Appellant  claims  to  be  the  owner  of  their 
interest  In  said  land  under  and  by  virtue  of 
certain  tax  proceedings,  which  are  alleged  to 
be  void  within  the  rule  adopted  by  this  court 
in  Easton  v.  Scofleld,  66  Minn.  426,  69  N.  W. 
826;  MacEwen  y.  Beard,  58  Minn.  176,  69  N. 
W.  912;  Norton  v.  Metropolitan  Life  Ins. 
Co.,  74  Minn.  491,  77  N.  W.  298,  639.  The 
merits,  however,  of  this  controversy  are  not 
now  before  us.  McMurran  v.  Bourne,  81 
Minn.  615,  84  N.  W.  338.  It  la  sufficient  to 
note  that  the  answers  tendered  by  respond- 
ents set  forth  an  apparently  good  defense. 

The  right  of  Lucy  and  JSelen  Ligbtbody  to 
apply  for  a  vacation  of  said  Judgment  Is 
based  upon  section  5267,  Gen.  St  1894,  being 
section  125,  c.  66,  Gen.  St  1878,  as  amended, 
which  in  part  reads:  "The  court  •  '•  • 
101  N.W.— 20 


may  also  In  Its  discretion  at  any  time  wlUiln 
one  year  after  notice  thereof  relieve  a  party 
from  a  Judgment  order  or  other  proceeding 
taken  against  him,  through  his  mistake,  in- 
advertence, suspense  or  excusable  neglect 
•    •    •," 

The  application  of  Arthur  Ligbtbody  for 
like  relief  was  made  upwards  of  one  year 
after  notice  of  the  entry  of  said  Judgment, 
but  within  three  months  of  the  time  he  be- 
came of  age,  and  was  based  upon  section 
5842,  Gen.  St  1894,  being  section  8  of  chap- 
ter 75,  Gen.  St  1878.  The  Legislature  refer- 
ring to  proceedings  Involving  the  title  of  real 
estate,  in  which  the  unknown  beirs  of  a  de- 
ceased are  necessary  parties,  therein  provid- 
ed: "That  such  beirs  may  on  application  to 
the  court  and  on  sufficient  cause  shown,  be 
allowed  to  defend  such  action  at  any  time 
within  one  year  after  the  rendition  of  Judg- 
ment therein;  provided,  that  if  it  shall  ap- 
pear that  such  heirs  were  minors  at  the  time 
such  Judgment  was  rendered  they  may'  be  al- 
lowed to  defend  the  action  at  any  time  with- 
in two  years  from  the  day  of  their  becoming 
of  age." 

It  was  early  held  that  section  6267,  Oen. 
St.  1894,  applied  to  actions  t*  determine  ad- 
verse claims  to  real  estate,  and  authorized 
the  granting  of  relief  from  defaults  upon  ap- 
plication made  by  parties  interested,  who 
were  designated  as  "other  persons  or  parties 
unknown."  Gen.  St  1894,  8  5818;  Lord  v. 
Hawkins,  39  Minn.  73,  38  N.  W.  689.  The 
doctrine  was  reaffirmed  and  extended  In 
Boeing  T.  McKlnley,  44  Minn.  392,  46  N.  W. 
766,  to  parties  described  as  "unknown  heirs," 
etc.,  in  a  proceeding  Instituted  under  chapter 
75,  Gen.  St  1878,  to  determine  adverse  claims 
to  real  estate.  In  other  words,  in  proceed- 
ings Instituted  under  said  chapter,  parties 
described  as  unknown  heirs  were  held  to 
be  entitled  to  the  same  relief  against  default 
Judgments  as  parties  wbose  rights  were  af- 
fected Injuriously  by  Judgments  entered  In 
other  classes  of  actions.  Commenting  upon 
Lord  V.  Hawkins,  supra,  the  court,  in  the 
latter  case  said:  "Section  125  of  said  chap- 
ter 66  (section  5267,  Gen.  St  1894)  was  also 
construed  in  the  case  Just  mentioned,  and 
there  is  no  room  for  distinguishing  between 
that  and  this,  as  to  defendant's  right  to  ap- 
ply, and  the  power  of  the  court  In  a  proper 
case  to  grant,  an  application  for  leave  to 
answer  and  defend  within  one  year  after 
notice  of  rendition  of  the  Judgment  An  in- 
tent to  exclude  parties  who  have  been  pro- 
ceeded against  as  'unknown  heirs'  from  avail- 
ing themselves  of  the  provisions  of  section 
125  Is  nowhere  discoverable  in  those  sections 
of  chapter  75,  supra,  which  authorize  and 
regulate  this  method  of  procedure  In  actions 
relating  to  real  estate,  nor  can  such  Intent 
be  found  elsewhere  In  the  statutes.  Hence 
all  of  the  reasoning  of  the  court  with  refer- 
ence to  the  scope  and  purpose  of  section  125 
is  forceful  and  pertinent  here." 

We  without  hesitation  follow  this  holding, 
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and  are  unable  to  dlBtinguiBb  between  the 
term  "unknown  heirs"  as  used  In  section 
5839,  and  "other  persons  or  parties  unknown" 
as  used  In  section  5S1S,  Gen.  Bt  1894,  being 
parts  of  the  same  chapter.  Therefore  all 
tbat  was  said  In  Boeing  t.  McK^nley,  supra, 
applies  to  each  of  the  applications  for  relief 
made  herein.  It  also  follows  that  the  added 
provisions  adopted  by  the  Legislature  for 
the  protection  of  minors,  contained  In  sec- 
tion 5842  (being  part  of  said  chapter  76,  Gen. 
St  1878),  apply  to  minors  whose  hiterests 
in  real  property  purport  to  be  extinguished 
by  a  Judgment. 

Helen  and  Lucy  Lightbody  having  brought 
themselves  within  the  terms  of  section  5267 
above  quoted,  and  Arthur  Llghtbody  having 
brought  himself  within  the  provisions  of  sec- 
tion 5842,  the  trial  court  had  Jurisdiction  to 
afford  the  relief  granted.  Arthur  Llghtbody 
applied  for  relief  within  three  months  from 
the  time  he  became  of  age,  and  bis  sisters 
within  one  year  from  the  time  when  they 
were  apprised  of  the  entry  of  said  Judgment 
A  guardian  had  not  been  appointed  for  ei- 
ther of  said  minors,  and  they  were  not  par- 
tles  in  name  to  the  original  proceedings. 

The  role  Is  elementary  that;  in  a  proper 
case  and  upon  sufficient  cause  shown,  the 
discretion  of  the  trial  court  in  granting  an 
application  to  vacate  a  Judgment  will  not  be 
disturbed  upon  review,  except  in  cases  wh«'e- 
in  it  is  apparent  that  such  discretion  Is  abus- 
ed. Tested  by  this  rule  we  are  of  the  opin- 
ion tbe  trial  court  did  not  err  in  granting  the 
relief  prayed  for. 

Order  affirmed. 


STATE  V.  PEEBLES. 
(Snpreme  Court  of  Minnesota.    Nov.  18,  1904.) 

OVFICEBS— FRESERTATIOIf  OF  FBA-UDULENT 
CLAIIIS— EVIDKNCE. 

1.  Defendant,  chairman  of  the  town  board  of 
supervisors,  caused  two  certain  orders,  aggregat- 
ing $80.75,  to  be  issued  on  the  town  treasurer, 
in  favor  of  third  persons.  In  payment  of  work 
and  labor  alleged  to  have  been  performed  for 
the  town,  signed  by  himself  as  chairman  of  the 
board  and  Uie  town  clerk,  and  presented  the 
same  to  the  town  treasurer  for  payment,  who 
indorsed  thereon,  "Not  paid  for  want  of  funds." 
He  then  negotiated  them  at  a  bank,  and  the 
town  treasurer  subsequently  paid  them.  Tbe 
indebtedness  for  which  the  orders  were  issued 
was  Incurred  by  defendant  in  the  performance 
of  a  contract  with  the  county,  and  was  not  a 
proper  charge  against  the  town;  and  prior  to 
the  issuance  of  tbe  orders  no  Itemized  state- 
ment had  been  presented  to  the  town  board  of 
supervisors  for  allowance,  nor  had  the  town 
board  authorized  payment  of  the  same.  Held, 
(1)  that  the  facts  stated  constituted  tbe  presen- 
tation of  a  false  and  fraudulent  claim  to  a  pub- 
lic officer  for  payment,  within  the  meaning  of 
Gen.  St  1894,  §  6812;  and  (2)  that  the  evi- 
dence sustains  the  verdict  of  the  jury. 

(Syllabus  by-  tbe  (Tourt) 

Appeal 'from  District  Court,  Anoka  Coun- 
ty; A.  H.  Glddlngs,  Judge. 

Daniel  Peebles  was  convicted  of  present- 
ing a  fraudnlent  claim  to  a  public  officer. 


and  from  an  order  denying  a  new  txlal  ap- 
peals.   Affirmed. 

Lane  &  Nantz,  for  appellant  W.  J.  Dona- 
hower,  Atty.  Gen.,  and  Albert  F.  Pratt.  Oo. 
Atty.,  for  the  State. 

BROWN,  J.  Defendant  was  charged  by 
indictment  with  the  crime  of  presenting  a 
false  and  fraudulent  claim  to  a  pnbUc  officer 
for  payment  convicted  on  trial,  and  appealed 
from  an  order  denying  his  motion  for  a  new 
trial. 

The  facta  are  aa  follows:  Defendant  was 
chairman  of  the  board  of  supervisors  of  tbe 
town  of  Blaine,  in  Anoka  county,  and  bad 
been  such  for  three  years  prior  to  the  trans- 
action here  In  question.  The  board  of  com- 
missioners of  that  county  appropriated  tbe 
sum  of  $1,000  to  be  expended  in  the  repair 
of  certain  highways  in  tbe  county,  and  tbe 
amoimt  was  placed  In  the  bands  of  defend- 
ant to  expend  in  that  behalf.  Defendant 
superintended  the  work  under  contract  with 
the  county,  and  Incurred  an  Indebtedness  of 
$1,080.75 — $80.75  in  excess  of  the  amount 
appropriated,  and  which  he  was  authorized 
to  expend.  Defendant  sought  to  have  tbe 
board  of  commissioners  pay  sucb  excess, 
which  they  declined  to  do,  whereupon  be  In- 
duced the  clerk  of  the  town  of  Blaine,  into 
and  through  which  the  improved  highway 
extended,  to  draw  two  town  orders,  amount- 
ing in  the  aggregate  to  the  snm  of  $80.75, 
to  enable  him  to  pay  fully  the  indebtedness 
he  had  thus  Incurred.  The  orders  were  is- 
sued to  two  different  persons  who  had  been 
employed  in  and  about  the  work  of  repair- 
ing the  roads,  but  defendant  took  and  -pre^ 
sented  the  same  to  the  town  treasurer,  who 
indorsed  thereon,  "Not  paid  for  want  of 
funds."  He  then  negotiated  them  at  a 
bank,  receiving  the  money,  and  subsequent- 
ly paid  it  to  the  payees  named  in  the  orders. 
Tbe  orders  were  afterwards  paid  by  tbe 
town  treasurer.  No  itemized  statement  of 
any  account  against  the  town  for  the  amount 
of  the  alleged  Indebtedness  was  prior  to 
this  time  presented  to  tbe  board  of  super- 
visors for  their  action,  and  the  board  bad 
in  no  manner  authorized  the  town  cleric  or 
defendant  to  draw  the  orders  on  the  town 
treasury. 

The  assignments  of  error  disclose  no  rea- 
son for  reversing  the  order  appealed  from, 
and  it  must  be  affirmed.  Gen.  St  1894.  § 
6812,  under  which  defendant  was  indicted, 
provides  that  any  person  who,  knowingly 
and  with  Intent  to  defraud,  presents  for 
audit  or  allowance,  or  for  payment  to  any 
officer  or  board  of  officers  of  the  state,  or  of 
any  county,  town,  or  city,  authorized  to 
audit  or  allow  bills  or  claims,  any  false  or 
fraudulent  claim,  bill,  or  account,  writing 
or  voucher.  Is  guilty- of  a  felony.  It  Is  urged 
by  defendant  that  the  evidence  Is  Insuffi- 
cient to  show  that  by  his  act  he  Intended  to 
defraud  the  town  of  Blaine,  or  that  be  pre- 
sented a  false  or  fraudulent  claim  for  pay- 
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ment.  We  think  tbe  evidence  mffldent  to 
sustain  the  verdict  of  the  Jury  on  this  sub- 
ject Defendant's  Intention  In  the  premises 
must  be  determined  from  his  acts.  Ha 
knew  that  payment  of  the  claim  for  vrhlcb 
he  caused  the  orders  to  be  Issued  had  never 
been  anthorized  by  the  town  board  of  super- 
vlaors,  and  he  knew  also  that  the  town  had 
not  anthorized  him  to  Incnr  the  debt  That 
he  Intended  to  obtain  the  money  from  the 
town  upon  this  claim,  there  la  no  doubt 
Tbat  It  was  a  false  claim  is  equally  clear, 
for  It  had  never  been  allowed  by  the  town 
board  of  supervisors,  and  was  not  Incurred 
under  a  contract  with  tbe  town.  That  his 
act  in  causing  the  orders  to  be  issued,  signed 
by  himself  as  chairman  of  the  board  of 
superylsors,  procuring  the  town  clerk  to  at- 
test tbe  same  In  his  official  capacity,  and 
presenting  the  same  to  the  town  treasurer 
for  payment  constituted  the  presentation  of 
a  false  and  fraudulent  claim  for  payment 
within  tbe  meaning  of  the  statnte  referred 
to,  is  the  only  conclusion  that  the  evidence 
will  warrant  Whether  the  claim  would 
have  been  allowed  by  the  board  of  super- 
visors, had  it  been  properly  presented  to  that 
body,  Is  wholly  Immaterial.  It  was  not  a 
proper  charge  against  the  town,  for  It  had 
been  Incurred  by  defendant  nnder  a  coor 
tract  with  the  connty. 

Defendant  offered  to  prove  on  the  trial 
that  the  board  of  supervisors,  "acting  as  an 
auditing  body  of  the  township  of  Blaine,  at 
a  regular  meeting,  audited  and  allowed  this 
identical  claim,"  and,  on  objection  of  the 
state,  the  testimony  was  excluded.  We  find 
DO  error  In  this  ruling.  The  board  of  super- 
visors, acting  as  an  auditing  body,  had  no 
authority  to  andlt  or  allow  the  claim.  They 
may  have  approved  the  accounts  of  the  treas- 
urer and  town  clerk.  Including  this  Item,  but 
tbat  fact  would  not  relieve  defendant  from 
the  consequences  of  his  wrongful  conduct 

Order  affirmed. 


I.ARSON  V.  BLSNBB  et  al. 
(Supreme  Court  of  Minnesota.    Nov.  18,  1904) 

AC]{NOWI.EDOI(ENT— SUFFIdENCV. 

1.  The  foUowinK  certificate  of  aclEnowledgment 
to  the  assignment  of  a  mortgage  was  filled  out 
by  the  notary  upon  a  printed  form,  the  name  of 
the  asmgnor  >)eing  omitted  from  the  blank  space 
provided  for  that  purpose: 

"State  of  Minnesota,  Connty  of  Hennepin — 
as. :  On  this  17th  day  of  Noyember,  A.  D.  1892, 
personally  came  before  me,  to  me  per- 
sonally fatowa  to  be  the  identical  person,  de- 
scribed in  and  who  executed  the  foregoing  in- 
stroment  and  acknowledged  that  he  executed 
the  same  for  the  uses  and  purposes  therein 
expressed  and  as  his  own  free  act  and  deed. 
William  B.  Tattle,  Notary  Public,  Hennepin 
County,  Minn." 

Held,  it  appears  with  reasonable  certainty 
from  tne  face  of  tbe  certificate  that  the  party 
executing  tbe  instrument  came  before  the  no- 
tary and  acknowledged  its  ezecation,  and  that 
the  certificate  Is  in  substantial  compliance  with 
the  statnte. 

(Syllabns  by  the  Court) 


Appeal  from  District  Court  Hwmopin 
County;  0.  B.  Elliott  Judge. 

Action  by  Nelson  P.  Larson  against  Jos^b 
Eisner  and  others.  Verdict  for  defendants. 
From  an  order  denying  a  new  trial,  plaintiff 
appeals.    AflSrmed. 

S.  R.  Child,  for  appellant  Elmer  W. 
Qray,  for  respondents. 

LEiWIS,  J.  The  only  question  In  this  case 
Is  the  sufficiency  of  the  acknowledgment  to 
the  assignment  of  a  mortgage  as  follows: 

"State  of  Minnesota,  County  of  Hennepin 
— «8.:    On  this  17th  day  of  November,  A.  D. 

1882,  personally  came  before  me,  to 

me  personally  known  to  be  the  Identical  per- 
son, described  In  and  who  executed  the  fore- 
going Instrument  and  acknowledged  that  be 
executed  the  same  for  the  uses  a^d  purposes 
therein  expressed  and  as  his  own  free  act 
and  deed.  William  B.  Tuttle,  Notary  Pub- 
lic, Hennepin  Connty,  Minn." 

This  certificate  is  substantially  the  same 
as  required  by  section  5G50,  Gen.  St  1894, 
and  the  only  defect  claimed  to  exist  Is  tbat 
the  name  of  tbe  person  acknowledging  the 
Instrument  Is  not  inserted.  A  liberal  rule 
of  construction  prevails  as  to  statutes  of  this 
character,  and  resort  may  be  had  to  the 
whole  deed  or  Instrument  In  order  to  ascer- 
tain the  meaning  of  the  certificate  of  ac- 
knowledgment Brunswlck-Balke-CoUeuder 
Co.  V.  Brackett  87  Minn.  58,  33  N.  W.  214; 
Wells  V.  Atkinson,  24  Minn.  161;  Rodes  v. 
St  Anthony  St  Dakota  Elevator  Co.,  49  Minn. 
870,  62  N.  W.  27.  In  Bennett  v.  Knowles, 
66  Minn.  4,  68  N.  W.  Ill,  the  rule  Of  liberal 
construction  Is  reiterated,  and  emphasis  is 
placed  upon  the  two  essential  elements  to  a 
valid  certificate  of  acknowledgment — ^the 
Identity  of  the  party  executing  the  Instru- 
ment, and  his  acknowledgment  or  admission 
that  he  did  execute  It  Does  the  certificate 
under  consideration  bear  the  test?  We  are 
not  warranted  in  assuming  that  the  execu- 
tion of  the  {ertlfleate  by  the  notary  public, 
with  the  seal  attached,  at  a  specified  date, 
was  an  Idle  ceremony.  The  mere  fact  that 
the  name  of  the  assignor  is  omitted  from  the 
certificate  does  not  render  it  uncertain  as  to 
tbe  Identity  of  the  person  appearing  before 
the  notary.  It  Is  evident  from  the  face  of 
the  certificate  that  tbe  assignor  came  before 
tbe  notary  and  acknowledged  the  Instrument, 
and  that  the  omission  of  his  name  from  the 
blank  space  provided  in  the  form  of  acknowl- 
edgment used  occurred  throngh  a  clerical 
mistake.  While  tbe  certificate  would  be 
more  complete  with  It,  the  necessary  facts 
are  reasonably  inferable  without  the  name. 
It  is  evident  some  one  appeared,  and  it  is 
unreasonable  to  assume  that  It  may  have 
been  some  one  other  than  the  assignor.  The 
general  trend  of  Judicial  expression  on  the 
subject  is  In  harmony  with  this  view. 

In  the  case  of  Smith's  Lessee  v.  Hunt,  18 
Ohio,  260,  42  Am.  Dea  201,  tbe  certificate  ac- 
knowled^ent   was:    "Personally    appeared 
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and  acknowledged  that  he  did  sign 

and  seal  the  foregoing  Instrument,  and  that 
the  same  Is  his  free  act  and  deed."  The  court 
held  It  insuffldent,  but  expressed  Its  reason 
therefor  In  this  language:  "Does  the  certifi- 
cate in  this  case  furnish  any  evidence  of  a 
compliance  with  the  law?  This  must  depend 
solely  upon  the  facts  whether  blanl:  and  Eze- 
klel  Folsom,  the  grantor,  are  synonymous. 
If  Folsom  Is  blank,  and  blank  Is  Folsom,  the 
execution  of  the  mortgage  Is  complete;  bat, 
as  no  evidence  Is  adduced  to  prove  these 
facts,  we  know  of  no  rule  of  law  which  will 
authorize  us  to  infer  that  Ezekiel  Folsom, 
the  grantor.  Is  just  nobody  at  all."  The 
Ohio  statute  required  that  the  deed  be  ac- 
knowledged by  the  grantor,  and  that  such 
acknowledgment  be  certified  by  the  officer 
taking  it,  but  we  are  not  aware  that  there 
was  any  statute  with  reference  to  the  form 
of  acknowledgment  Under  the  test  we  have 
applied,  it  may  be  that  the  declaration  in  the 
certificate  above  referred  to,  establishing  the 
Identity  of  the  party,  was  not  sufficient,  but 
the  reasoning  of  the  court  does  not  commend 
Itself  to  our  judgment 

In  Stanton  v.  Button,  2  Conn.  627,  the  ac- 
knowledgment was  as  follows:  "Personally 
appeared  S.  M.,  signer  to  the  above  and  within 

written  Instrument, to  be  his  free  act 

and  deed,  before  me,  A.  S.  Justice  of  the 
Peace."  The  court  said:  "A  court  cannot 
by  Intendment  or  construction  fill  a  blank  or 
supply  a  word.  They  can  only  decide  on  the 
meaning  and  Import  of  the  words  made  use 
of.  Here  the  words  used  can  only  import 
that  the  person  appearing  before  the  Justice 
of  the  peace  was  the  signer  and  sealer  of  the 
deed.  They  do  not  import  that  he  acknowl- 
edged It,  nor  are  they  equivalent  to  such 
word."  We  accept  this  as  sound  reasoning. 
With  the  blank  unfilled,  the  court  would  not 
be  warranted  In  concluding  that  the  person 
appearing  before  the  officer  acknowledged  the 
Instrument. 

In  Hayden  v.  Westcott,  11  Cgnn.  129,  the 

certificate  was:    "Personally  appeared 

and  acknowledged  this  Instrument,  by  him 
sealed  and  subscribed  to  be  his  free  act  and 
deed."  This  certificate  Is  similar  to  the  one 
construed  In  Smith  v.  Hunt,  supra,  and  was 
declared  insufficient  by  a  divided  court,  and 
is  distinguished,  but  to  our  mind  Is  over- 
ruled, by  Sanford  t.  Bnlkley,  80  Conn.  844, 
where  the  certificate  was  sustained,  which 

read:    "Personally    appeared  signer 

and  sealer  of  the  foregoing  Instrument  and 
acknowledged  the  same  to  be  his  free  act 
and  deed:   before  me,  A.  B.  Notary  Public" 

In  Buell  T.  Irwin,  24  Mich.  145,  the  certifi- 
cate read:  "On  the  Ist  day  of  December 
1859,  personally  appeared  before  me,  I.  D., 
to  me  known  to  be  the  person  described  In 
and  who  executed  the  above  deed,  and  ac- 
knowledged that  executed  the  said 

deed."  The  certificate  was  held  Insufficient, 
and  the  court  based  its  decision  upon  Hay- 
den T.  Westcott,  supra.    It  was  Impossible, 


from  the  certificate,  to  determine  who  execut- 
ed the  deed  without  supplying  the  pronona 
"he."  We  are  not  required  to  disagree  with 
the  court's  holding,  but  do  not  consider  the 
cases  parallel. 

In  the  case  of  Wllcoxon  t.  Osbom,  77  Mo. 
621,  the  certificate  read:  "Personally  ap- 
peared    who  la  personally  known  to 

me  to  be  the  same  person  whose  name  Is  sub- 
scribed to  the  within  and  foregoing  convey- 
ance as  having  executed  the  same  as  party 
thereto,  and  in  the  capacity  therein  set  forth, 
and  acknowledged  the  same  to  be  his  act  and 
deed  for  Ihe  purposes  therein  mentioned.  la 
testimony  whereof,"  etc.  The  court  held, 
construing  the  certificate  in  connection  with 
the  body  of  the  deed,  that  It  sufficiently  ap- 
peared the  grantor  of  the  deed  came  before 
the  officer  and  acknowledged  it  to  be  his  act 
and  deed.  This  case,  we  think,  is  directly  la 
point  and  Is  no  more  e;rpliclt  than  the  lan- 
guage used  in  the  certificate  In  question.  A 
similar  acknowledgment  was  under  consider- 
ation in  Milner  v.  Nelson,  86  Iowa,  452,  S3 
N.  W.  405,  19  U  R.  A.  279,  41  Am.  St  R^ 
606,  where  the  certificate  read:    "Personally 

came to  me  known  to  be  the  identical 

person  whose  name  is  affixed  to  the  forego- 
ing Instrument  as  grantor,  and  acknowledged 
the  execution  of  the  same  to  be  his  volun- 
tary act  and  deed."  The  Iowa  statute  re- 
quired that  a  person  making  the  acknowledg- 
ment to  a  deed  be  personally  known  to,  the 
officer  taking  it  and  to  be  the  identical  per- 
son whose  name  ia  affixed  to  the  deed  as 
grantor,  and  that  the  acknowledgment  be  the 
grantor's  voluntary  act  and  deed.  Under  the 
decisions  of  that  state,  it  Is  held  that  all 
that  Is  required  is  that  the  certificate  of  ac- 
knowledgment be  in  substantial  compliance 
with  the  statute,  and  it  is  to  be  observed  that 
the  statute  does  not  In  terms  require  that 
the  certificate  show  that  the  person  making 
the  acknowledgment  personally  appear  be- 
fore the  officer.  See,  also,  Pickett  v.  Doe, 
43  Am.  Dec.  523. 

Order  affirmed. 


MERRIAM  ▼.  JOHNSON. 
(Supreme  Court  of  Minnesota.    Nov.  18,  1904.) 

WrrNESSiCS— FEES— TAXATION. 

1.  The  fees  of  certain  witnesses  who  attended 
the  trial  of  the  action  to  ^ve  testimony  upon 
certain  issues  tendered  by  the  complaint  held 
properly  taxed  in  favor  of  defendant  even 
though  the  theory  of  the  trial  eliminated  such 
issties,  and  rendered  the  testimony  irrelevant 
and  immaterial. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;   Edwin  A.  Jaggard,  Judge. 

Action  by  William  R.  Merrlnm  afxainst  J. 
A.  Johnson.  Judgment  for  defendant  and 
plaintiff  appeals.    Affirmed. 

1  L  Sm  CosU.  vol.  13,  Cs&L  Dis.  It  718,  721 
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John  F.  Fltzpatrick,  for  appellant  Harri- 
■on  B.  Fryberger,  for  respondent 

BROWN,  J.  Appeal  from  a  Judgment  for 
costs  and  dlsbureements  rendered  In  favor 
of  defendant  on  the  dismissal  of  the  action 
by  plaintifT.  The  only  question  presented  for 
review  Is  whether  defendant  was  entitled  to 
have  taxed  and  allowed  in  bis  favor  the  fees 
of  certain  witnesses  who  were  subpcenaed 
and  attended  the  trial  of  the  action  on  hla 
behalf.  The  fees  were  taxed  by  the  clerk, 
and  on  appeal  to  the  district  court  affirmed 
with  one  exception.  A  careful  examination 
of  the  record  leads  to  the  conclusion  that  the 
taxation  of  the  clerk  was  properly  sustained 
by  the  trial  court  The  action  was  brought 
to  recover  a  profit  alleged  to  have  been  made 
by  defendant  while  acting  as  the  agent  of 
plaintiff  In  selling  certain  land,  which  he  fail- 
ed to  report  or  account  for.  The  complaint 
does  not  clearly  disclose  the  nature  of  plain- 
OfCa  cause  of  action,  nor  the  precise  ground 
apon  which  he  songbt  to  recover,  it  alleges 
and  charges  that  defendant  fraudulently  rep- 
resented to  plaintiff  the  condition  and  value 
of  the  land,  and  that  plaintiff  relied  thereon, 
and  was  induced  thereby  to  consent  to  a  sale 
for  an  inadequate  price.  The  witnesses 
whose  fees  were  here  taxed  attended  court 
for  the  purpose  of  giving  testimony  respect- 
ing the  condition  of  the  land  and  its  value, 
and  to  refute  plalntiCTs  allegations  of  fraud- 
ulent representations  on  that  subject  De- 
fendant was  clearly  Jnstlfled  In  securing  their' 
attendance  at  court  for  the  purpose  of  meet- 
ing the  issues  thna  tendered  by  the  com- 
plaint Plaintiff's  tbeory  of  the  case  at  the 
trial  may  have,  and  probably  did,  eliminate 
those  issues,  and  render  the  testimony  of  th« 
witnesses  irrelevant  and  immaterial;  but. 
In  view  of  the  fact  that  their  testimony  waa 
directed  to  allegations  In  the  complaint  de- 
fendant is  entitled  to  have  their  fees  taxed. 

Judgment  affirmed. 


FIRST  STATE  BANK  OF  LB  8UHUB  T. 
SIBLEY  COUNTY  BANK  et  al. 

(Supreme  Court  of  Minnesota.     Nov.  18,  1004.) 

CBEDITOBS'   StllT— MOBTOAOK  TO   8SCUBS  DXBIB 
y  —ENFOKCIMENT— PASTIES. 

X.  Several  creditors  entered  into  an  agreement 
inth  their  debtor  that  in  consideration  of  fur- 
ther advances  of  money,  and  an  extension  of  the 
time  of  payment  of  past-due  indebtedness,  the 
debtor  should  execute  notes  equal  to  the  amount 
of  the  entire  indebtedness,  and  a  mortgage  se- 
cnrine  the  same  upon  real  estate  to  a  third  par- 
ty to  iiold  as  security  for  tbem;  the  notes  to  be 
indorsed  by  the  mortgagee  without  recourse  to 
the  various  creditors  In  amounts  equal  to  their 
several  demands.  The  agreement  having  been 
carried  out,  a  part  of  the  real  estate  having  been 
sold,  and  the  proceeds  paid  into  the  bands  of  the 
mortgagee,  who  failed  to  account  for  the  same 
to  the  various  creditors,  and  a  part  of  the  in- 
terest upon  the  mortgaged  notes  having  become 
due  and  unpaid,  held,  that  an  action  may  be 


maintained  by  one  of  the  creditors  to  enforce  the 
sale  of  the  mortgaged  property,  to  determine  the 
various  claims,  the  amount  of  the  mortgagee's 
expenses  and  compensation,  and  to  secure  a  dis- 
tribiUion  of  the  remainder  to  the  various  credit- 
orsyv/ 

ZJtixe  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  there  is  no  defect 
of  parties  plaintiff,  all  parties  interested  having 
been  made  parties  defendan^^ 

(Syllabus  by  the  Conrt.)    '^ 

Appeal  from  District  Court  Ramsey  Coun- 
ty; Grler  M.  Orr,  Judge. 

Action  by  the  First  State  Bank  of  Le 
Sueur  against  the  Sibley  County  Bank  and 
othera.  From  an  order  overruling  a  demur- 
rer to  the  complaint  Frederick  Habegger, 
trustee  in  bankruptcy  of  H.  Burton  Strait 
appeals.    Affirmed. 

F.  J.  Leonard  and  F.  0.  Irwin,  for  appel- 
lant.   Warner  &  Kennedy,  for  respondents. 

LEWIS,  J.  The  complaint  in  substance, 
states:  That  defendant  Burton  Strait  July 
2,  1902,  waa  the  owner  of  certain  real  es- 
tate, and  at  that  time  was  indebted  to 
plaintiff  In  the  sum  of  $1,S00;  to  defendant 
Sibley  County  Bank,  $5,500;  to  defendant 
Lyon  County  National  Bank,  $5,000;  and  to 
the  First  State  Bank  of  ArUngton,  $2,600. 
These  several  amounts  were  evidenced  by 
promissory  notes,  and,  for  the  purpose  of 
obtaining  an  extension  of  time  within  which 
to  pay  the  same,  defendant  Strait  on  that 
date  executed  and  delivered  to  defendant 
Klpp  six  promissory  notes,  payable  to  his 
order  on  or  about  the  Ist  day  of  October, 
1908,  bearing  Interest;  and,  as  a  part  of  the 
transaction.  Strait  and  his  wife  duly  ex- 
ecuted and  delivered  to  defendant  Klpp  the 
usual  mortgage  deed  upon  his  real  estate  to 
secure  such  promissory  notes,  which  alto- 
gether amounted  to  $14,000.  That  it  was 
agreed  by  Strait  and  such  creditors  prior  to 
the  execution  of  such  notes  and  mortgage 
that  they  would  be  executed  to  defendant 
Klpp,  and  that  he  would  indorse  the  notes 
without  recourse,  and  transfer  and  deliver 
the  same  to  plaintiff  and  the  other  defend- 
ant creditors  in  exchange  for  the  notes  they 
held  as  evidence  of  their  several  claims 
against  Strait  It  is  alleged  that  It  was  fur- 
ther agreed  that  defendant  Kipp  should  hold 
the  mortgage  for  the  use  and  benefit  of  such 
creditors;  that  he  would  attend  to  the  col- 
lection of  all  money  realized  from  the  sale 
•of  the  property,  and  account  therefor  to  the 
creditors,  less  a  reasonable  compensation  for 
his  flWTlces  and  expenses  in  proportion  to 
the  amount  of  their  claims;  that  said  agree- 
ment was  carried  out  by  defendant  Klpp, 
the  notes  indorsed  and  delivered  by  him,  and 
received  by  the  creditors  severally  In  ex- 
change for  the  notes  which  they  then  held 
against  defendant  Strait  It  is  alleged  that 
the  mortgage  was  duly  recorded,  and  that 
the  First  Bank  of  Arlington  sold  and  trans- 
ferred its  note  to  defendant  Sibley  County 
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Bank;  that  all  of  the  notes  and  mortgages 
are  past  due,  no  part  thereof  having  been 
paid,  except  the  interest  to  the  1st  of  Oc- 
tober, 1903.  It  is  alleged  that  a  portion  of 
the  real  estate  bad  been  sold  and  converted 
Into  money,  and  the  proceeds  paid  over  to 
defendant  Klpp;  that  November  6,  1903, 
defendant  Strait  was  duly  adjudged  a  bank- 
rupt; and  that  defendant  Habegger  was 
duly  appointed  trustee  in  bankruptcy.  It  is 
further  stated  that  defendant  Klpp  has  ex- 
pended moneys  and  rendered  certain  serv- 
ices in  connection  with  his  duties,  and  that 
he  claims  a  lien  upon  the  real  property  and 
the  proceeds  tor  his  disbursements  and  com- 
pensation. The  relief  prayed  for  is  that,  un- 
der the  direction  of  the  court,  the  amount 
due  be  adjudged;  that  the  amount  of  de- 
fendant Kipp's  lien  for  disbursements  and 
expenses  be  determined;  and  that  the  prop- 
erty be  sold  to  satisfy  the  Judgment  This 
complaint  was  demurred  to  upon  the  ground, 
first,  that  there  Is  a  defect  of  parties  plain- 
tiff; second,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action. 

Counsel  for  appellant  misapprehends  the 
nature  of  this  action.  It  Is  not  to  foreclose 
a  mortgage,  simply.  If  so,  there  might  be 
some  reason  for  the  assertion  that  the  va- 
rious creditors  Interested  with  plaintiff 
should  be  Joined  as  parties  plaintiff,  assum- 
ing that  they  were  Joint  mortgagees.  It  suf- 
ficiently appears  from  the  complaint  that  the 
mortgage  and  notes  were  executed  by  Mr. 
Strait  to  Mr.  Klpp,  by  agreement  of  all  the 
parties,  in  consideration  of  the  advance  of 
certain  additional  money,  and  extension  of 
the  time  of  payment  for  the  indebtedness 
already  existing.  Mr.  Klpp  was  to  act  as 
the  trustee  or  representative  of  the  cred- 
itors, receive  the  money  from  sales  of  the 
land  covered  by  the  mortgage,  and  distribute 
the  proceeds  to  the  creditors,  less  the  ex- 
pense and  reasonable  compensation  for  tils 
services.  Tills  agreement  was  carried  out, 
and  part  of  th6  land  was  sold,  and  the  money 
paid  to  Mr.  Klpp,  but  there  was  a  failure  to 
complete  the  agreement  The  Interest  was 
only  partly  paid,  and  the  money  received  by 
Mr.  Klpp  was  not  accounted  for.  This  is 
an  equitable  action  brought  by  one  of  the 
parties  interested  not  only  to  secure  a  sale 
of  the  property  covered  by  the  mortgage, 
but  to  have  adjudicated  the  various  claims 
and  the  amount  of  the  expenses  and  com' 
pensation  of  the  trustee,  and  distribute  the 
proceeds.  The  court  has  Jurisdiction  of  the 
subject-matter.  All  of  the  parties  interested 
are  brought  in  as  parties  defendant  The 
agreement  set  out  was  a  lawful  one,  and  it 
does  not  follow  that,  because  the  nominal 
mortgagee  was  empowered  to  enforce  the 
foreclosure  of  the  mortgage,  the  creditors 
jire  without  remedy  when  he  falls  to  act 
The  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action. 

Order  affirmed. 


HALLORAN  T.  HOLMES. 

(Supreme  Court  of  North  Dakota.    Oct  25, 
1904.) 

ADVKBSX  OI.AIUS  TO  I.AI(D— PIAA.DINO  AND 
PEOOF—VABIANCE— OBJECTIONS  TO  EVIDENCE 
—BONA.  WIDE  PUBCHASBB— FATUENT— AFFBAX,. 

L  In  an  action  brought  to  establish  plaln- 
tUFa  ownership  of  land,  and  to  prevent  a  con- 
veyance thereof  by  a  defendant  apparentiy  dotb- 
ed  with  an  absolute  tiUe,  which  the  complaint 
alleges  the  defendant  holds  aa  security  only 
for  a  debt,  proof  that  the  defendant's  apparent 
titie  la  a  mere  passive  trust  la  not  Bu<m  a  va- 
riance as  to  constitute  a  failure  of  proof. 

2.  An  objection  to  the  admission  of  evidence 
on  the  ground  that  It  is  a  material  variance 
from  the  pleadings  is  of  no  avail  unless  the  ob- 
jection is  supported  by  proof  that  the  variance 
najg  misled  the  objecting  party,  to  his  prejudice, 
in  malutaining  his  cau!<e  of  action  or  defense  on 
the  merits. 

3.  The  land  In  dispute  was  wrongfully  con- 
veyed by  the  apparent  but  not  real  owner  to  B.. 
who  was  only  a  nominal  grantee  to  hold  the 
title  as  trustee  for  a  third  party,  who  was  the 
real  buyer,  and  who  paid  the  i-itire  cash  portion 
of  the  purchase  price,  and  agreed  to  pay  the  re- 
mainder. Held  that,  as  against  the  rightful 
owner  of  the  land,  H.  was  not  a  bona  fide  pur- 
chaser, but  was  a  mere  passive  trustee  for  the 
real  purchaser,  even  though  H.  signed  a  note 
and  mortgage  on  tiie  land  to  the  seller  for  the 
unpaid  portion  of  the  purchase  price. 

4.  Where  one  person  Is  the  cashier  of  a  bank 
and  secretary  of  another  corporation,  and  is 
the  active  manager  of  both,  a  deposit  by  him 
in  the  bank  of  the  consideration  for  a  convey- 
ance of  land  to  the  corporation  of  which  he  is 
secretary  is  not  equivalent  to  payment  to  the 
grantor,  so  as  to  protect  the  grantee,  as  a  bona 
fide  purchaser,  when  such  deposit  is  retained  in 
the  bank  under  the  direction  of  such  person, 
and  subject  to  his  actual  control,  and  is  volun- 
tarily paid  over  to  the  grantor  after  notice  of 
the  invalidity  of  the  grantor's  title. 

5.  One  who  pays  to  the  grantor  the  entire 
consideration  for  a  conveyance  after  notice  of 
the  grantor's  invalid  title  is  not  a  bona  fide  pur- 
chaser, even  though  he  received  the  conveyance 
before  such  notice. 

6.  On  appeal  by  one  of  several  defendants, 
this  court  will  not  notice  alleged  errors  which 
do  not  affect  the  appellant 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Dickey  Comi- 
ty; W.  S.  Lauder,  Judge. 

Action  by  Thomas  Halloran  against  C. 
Daune  Holmes  and  others.  Judgment  for 
plaintiff.  Defendant  Holmes  appeals.  Af- 
firmed. 

Benjamin  Porter  and  W.  F.  Mason,  for  ap- 
pellant E.  E.  Casseis  and  O.  W.  Davis,  for 
respondent. 

ENOERUD,  J.  The  plaintiff,  Halloran, 
commenced  this  action  March  22,  1902, 
against  C.  Daune  Holmes  and  E.  K.  White. 
The  complaint  alleges,  in  substance,  that  on 
May  30,  1899,  the  plaintiff  was  the  owner  In 
fee  of  the  section  of  land  in  controversy,  sit- 
uated in  Dickey  county;  that  plaintiff  exe- 
cuted and  delivered  to  said  White  a  deed  of 
the  land  in  question,  which  deed,  althoucrb 
absolute  in  form,  was  in  fact  given  only  as 
security  for  a  present  loan  and  certain  an- 
ticipated future  advances  by  Wliite  to  plain- 


Digitized  by 


Google 


N.0.) 


HALLORAN  t.  HOLMES. 


311 


tiff;  that  plaintiff  has  offered,  and  la  ready 
and  willing,  to  pay  to  White  whatever  sum 
may  b«  due  on  account  of  such  loan  and  ad- 
vances; that  White  refuses  tb  render  any  ac- 
count, but  Insists  upon  retaining  possession 
of  and  selling  said  land;  that  the  defendant 
Holmes  claims  some  interest  or  estate  in 
said  land  adverse  to  plaintiff.  The  prayer 
for  judgment  Is  that  an  accounting  he  had 
between  plaintiff  and  White;  that,  upon  pay- 
ment of  the  debt  to  White,  the  latter  be  re- 
quired to  convey  to  plaintiff;  that  Holmes 
be  required  to  disclose  the  nature  and 
source  of  his  adverse  claims;  that  the  title 
be  quieted  in  plaintiff;  and  for  general  eq- 
Tiltable  relief.  White  answered,  admitting 
plalntUTa  ownership  of  the  land  on  May  30, 
1899,  and  the  conveyance  thereof  to  Wmself 
by  a  deed  absolute  In  form,  but  alleging  that 
the  consideration  for  the  conveyance  "was  in 
part  said  former  indebtedness  by  the  plain- 
tiff to  this  defendant,  and  •  •  •  that  at 
tbe  time  of  the  execution  of  said  deed  of 
conveyance,  and  as  part  of  the  same  trans- 
action, it  was  agreed  by  and  between  the 
plaintiff  and  this  defendant  that  this  defend- 
ant should  sell  and  convey  said  land,  and 
should  account  to  the  plaintiff  for  the  amount 
realized  in  excess  of  the  consideration  al- 
ready received  by  the  plaintiff  for  said  con- 
veyance, and  Interest  thereon."  He"  further 
alleges  that  pursuant  to  tbe  said  agreement 
be  sold  and  conveyed  the  land  to  defendant 
C.  Daune  Holmes  for  ^400,  which  was  a 
reasonable  price;  that  plaintiff  knew  that 
such  sale  was  about  to  be  made,  and  ac- 
quiesced therein;  that  the  defendant  Is,  and 
always  has  been,  ready  and  willing  to  ac- 
count to  plaintiff  for  the  proceeds  of  said 
sale,  and  to  pay  to  plaintiff  whatever  man  Is 
doe  to  plaintiff  therefrom  after  deducting 
plaintiff's  debt  to  defendant.  The  answer 
of  defendant  Holmes  admits  the  plaintiff's 
ownership  of  the  land  on  May  SO,  1890;  the 
conveyance  thereof  on  that  day  by  plaintiff 
to  White;  that  he  (Holmes)  claims  title 
thereto;  and  denies  all  other  allegations  of 
the  complaint  The  answer  further  alleges 
that  this  defendant,  In  good  faith,  for  a 
valuable  consideration,  and  without  notice  of 
any  defect  In  White's  title,  purchased  the 
land  from,  and  had  the  same  duly  conveyed 
to  himself  by,  B.  K.  White,  In  whom  the  title 
appeared  of  record  by  virtue  of  plaintiff's 
deed  to  the  latter  dated  May  30,  1899,  and 
•which  was  recorded  on  February  28,  1902. 
Tbe  Issues  were  submitted  to  the  district 
court  for  trial  without  a  Jury.  The  trial 
court  found,  among  others,  the  following 
facts:  That  plaintiff,  who  was  then  the 
owner  of  the  land  In  dispute,  on  May  30, 
1899,  executed  and  delivered  to  defendant 
White  a  quitclaim  deed  thereof,  absolute  In 
form;  that  the  deed  recited  a  considera- 
tion of  $1,000,  "but  In  fact  no  consideration 
whatever  was  paid  therefor,  and  said  convey- 
ance was  made  In  trust  for  the  use  and  ben- 
ettt  of  tbe  plaintiff  and  his  wife,  Alice  Hal- 


loran,  and.  In  connectioii  wlfb  tb*  execution 
and  delivery  of  said  conveyance,  the  defend- 
ant White,  Joined  by  his  wife,  Anna  A. 
White,  executed  and  delivered  to  the  plaintiff 
a  trust  agreement  wherein  and  whereby  he 
acknowledged  said  trust,  and  covenanted 
and  agreed  with  the  plaintiff  and  his  wife, 
Alice  Halloran,  to  convey  said  land  and 
premises  at  any  time,  upon  their  Joint  de- 
mand, or  upon  the  demand  of  either  of  them, 
by  quitclaim  deed,  according  to  the  terms  of 
such  demand,  and  without  consideration 
therefor;  that  the  defendant  White  then  had 
not,  nor  has  he  since  then  acquired,  any  oth- 
er or  further  interest  or  estate  In,  or  lien, ' 
Incumbrance,  or  demand  whatever  upon,  said 
land  and  premises,  or  any  part  thereor';  that 
White,  without  the  knowledge  or  consent  of 
plaintiff,  conveyed  the  land  to  Holmes  for 
the  agreed  price  of  $3,400;  that  the  deed  was 
delivered  before  the  commencement  of  this 
action,  but  no  part  of  the  purchase  price  was 
paid  until  after  the  service  of  the  summons 
and  complaint  upon  Holmes;  that  $1,700  of 
the  purchase  price  was  cash,  and  the  re- 
mainder was  represented  by  ■  Holmes'  prom- 
issory note  to  White  for  $1,700,  payable  one 
year  from  Its  date,  secured  by  mortgage  on 
the  land;  that  Holmes  was  a  mere  nominal 
grantee;  that  "the  Marshall-McCartney  Com- 
pany, a  corporation,  of  Oakes,  North  Da- 
kota, however,  negotiated  for  this  conveyance 
from  White  to  Holmes,  paid  the  seventeen 
hundred  dollars  cash  portion  of  the  con- 
sideration therefor,  expect  to  pay  said  note 
and  mortgage  when  it  becomes  due  or  Is 
paid,  and  Holmes  has  no  Interest  In  the 
premises,  other  than  to  hold  the  title  thereto 
for  said  Marshall-McCartney  Company"; 
that,  when  said  corporation  parted  with  the 
consideration  for  said  conveyance.  It  had 
knowledge  of  the  pendency  of  this  action. 
As  conclusions  of  law,  the  trial  court  held. 
In  substance,  that  plaintiff  was  the  owner  in 
fee  of  the  land;  that  White  never  had  any 
title  to  or  lien  thereon;  that  neither  Holmes 
nor  the  Marshall-McCartney  Company  were 
purchasers  In  good  faith,  without  notice, 
and  neither  acquired. any  title  by  the  deed 
from  White.  The  conclusions  further  declare 
that  the  Marshall-McCartney  Company  was 
the  real  purchaser  of  the  land,  under  the 
conveyance  thereof  by  White  to  Holmes,  and 
as  such  Is  a  real  party  in  Interest,  and  a 
proper  party  defendant  In  this  action.  It 
was  accordingly  ordered  that  the  Marshall- 
McCartney  Company  be  made  a  party  de- 
fendant; that  Judgment  be  entered  annulling 
the  deed  from  plaintiff  to  White  and  the 
deed  from  White  to  Holmes,  barring  the  de- 
fendants. Including  the  Marshall-McCartney 
Company,  from  any  claim  of  title  to,  estate 
in,  or  lien  upon  the  land,  and  awarding  the 
title  and  possession  thereof  to  the  plaintiff. 
Judgment  was  entered  pursuant  to  the  order, 
and  defendant  Holmes  alone  appeals.  A 
statement  of  the  case  embodying  all  the  evi- 
dence was  duly  settled,  and  appellant  de- 
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mands  a  review  of  all  the  issues,  under  sec- 
tion 5330,  Rev.  Codes  1889. 

Appellant  contends  that  the  finding  of  fact 
to  the  effect  that  the  deed  from  plalntifl  to 
White  created  a  mere  passive  or  dry  trust 
in  White  with  respect  to  the  land  Is  fatally 
variant  from  the  complaint,  in  which  it  was 
alleged  that  said  deed  was  a  mortgage.  De- 
fendants at  the  trial  objected,  on  the  ground 
of  variance,  to  the  introdnctlon  of  all  the 
evidence  upon  which  this  finding  is  based. 
The  proof  on  this  subject,  all  of  which  came 
in  subject  to  defendant's  objection  for  vari- 
ance, establishes  conclusively  the  facts  as 
stated  In  the  finding.  At  the  time  the  deed 
was  executed  a  written  declaration  of  trust 
was  also  executed,  signed  by  White  and  his 
wife,  the  terms  of  which  declaration  were 
substantially  as  stated  in  the  finding.  The 
execution  of  this  trust  ag^reement  was  not 
disputed.  No  subsequent  modification  of  it  is 
claimed.  Some  evidence  was  offered  by  de- 
fendants, which  was  disputed  by  plaintifF, 
tending  to  show  an  oral  agreement,  contem- 
poraneous with  the  execution  of  the  written 
declaration  of  trust,  to  the  effect  that  the 
deed  was  intended  as  security  tor  an  exist- 
ing loan  and  future  advances  by  White  to 
Halloran.  The  evidence,  however,  was  clear- 
ly Incompetent,  because  it  tended  to  vary  the 
terms  of  the  written  agreement  between  the 
same  parties  with  respect  to  the  same  sub- 
ject-matter, and  there  was  no  claim  of  fraud 
or  mistake  with  respect  to  the  writing,  or 
any  ambiguity  in  its  terms.  We  are  further 
satisfied  from  the  evidence  in  the  case  that 
the  then  existing  indebtedness  of  plalntifl 
to  White,  and  that  which  subsequently  arose, 
was  secured  only  by  a  mortgage  of  plaintiff's 
La  Moure  county  lands,  and  that  the  declara- 
tion of  trust  stated  the  true  arrangement 
between  the  parties  touching  the  land  in 
question. 

Under  the  provisions  of  the  Code  of  Civil 
Procedure,  a  variance,  unless  it  amounts  to 
a  failure  of  proof,  is  not  material,  unless  "it 
has  actually  misled  the  adverse  party  to  his 
prejudice  in  maintaining  his  action  or  de- 
fense upon  the  merits."  If  the  objecting 
party  asserts  that  such  is  its  effect,  "the  fact 
shall  be  proved  to  the  satisfaction  of  the 
court,  and  in  what  respect  he  has  been  mis- 
led; and  thereupon  the  court  may  order  the 
pleading  to  be  amended  upon  such  terms  aa 
shall  be  Just"  Rev.  Codes  1899,  §  5293. 
"When  the 'Variance  la  not  material  as  pro- 
vided in  the  last  section,  the  court  may  direct 
the  fact  to  be  found  according  to  the  evi- 
dence, or  may  order  an  immediate  amend- 
ment without  costs."  Rev.  Codes  1899,  { 
5294.  The  effect  of  these  provisions  is  to 
make  the  materiality  of  a  variance  depend 
upon  satisfactory  proof  that  it  has  actually 
misled  the  adverse  party  to  his  prejudice. 
Unless  such  proof  is  furnished,  the  variance 
must  be  deemed  Immaterial  and  be  disre- 
garded. Washburn  v.  Wlnslow,  16  Minn.  33 
(OIL  19);  Catlln  t.  Qunter.  11  N.  X.  368,  62 


Am.  Dec.  118;  North  Star  Boot  ft  Shoe  Co. 
V.  Stebblns,  3  S.  D.  540,  54  N.  W.  593.  In 
this  case,  although  the  defendants  objected 
to  the  evidence  in  question  on  the  ground  of 
variance,  they  did  not  support  their  objec- 
tion by  proof,  or  offer  of  proof,  that  they 
were  prejudicially  misled  by  the  variance  in 
maintaining  their  defense  on  the  merits.  In 
the  absence  of  such  proof,  an  objection  for 
variance  la  unavailing,  unless  the  variance 
is  of  such  a  degree  as  to  be  a  failure  of 
proof,  as  defined  in  section  5295,  Rev.  Codes 
1899.  Under  that  section  a  failure  of  proof 
results  only  "When  •  •  •  the  allegation 
of  the  cause  of  action  or  defense  to  which  the 
proof  is  directed  is  unproved,  not  In  some 
particular  or  particulars  only,  but  In  its  en- 
tire scope  and  meaning."  This  is  not  such  a 
case.  It  is  true,  the  complaint  alleges,  in 
effect,  that  the  deed  to  White  was  a  mort- 
gage, and  demands,  among  other  things,  an 
accounting,  to  the  end  that  plaintiff  may  re- 
deem. In  that  respect  the  action  is  in  the 
nature  of  a  suit  to  redeem.  But  that  ia  not 
the  entire  cause  of  action,  or  all  the  relief 
sought  The  complaint  further  alleges,  in 
effect  that  the  plaintiff  is  the  real  owner  in 
fee  of  the  land;  that  White,  although  the  ap- 
parent owner,  is  not  such  in  fact  and  is 
without  right  to  convey;  that  he  threatens 
to  sell;  and  the  ultimate  relief  sought  is  to 
protect  and  quiet  plaintifCa  title.  Plaintiff's 
right  upon  which  he  bases  his  cause  of  ac- 
tion, is  his  ownership  in  fee.  The  fact  that 
he  concedes  in  the  complaint  that  White  had 
a  lien  for  an  unascertained  amount  does  not 
affect  the  nature  of  plaintiff's  right  to  the 
land,  or  of  the  wrong  the  defendants  have 
done  him.  Neither  does  it  change  the  kind 
of  ultimate  relief  demanded — the  protection 
and  enforcement  of  plaintiff's  rights  as  owner 
In  fee.  In  short  the  variance  here  presented 
is  not  a  departure  from  the  "entire  scope  and 
meaning"  of  the  alleged  cause  of  action,  hut 
is  a  mere  failure  to  prove  it  in  some  partlc- 
ulai-s.  Catlln  v.  Onnter.  11  N.  Y.  368,  62 
Am.  Dec.  118;  Place  v.  Minster,  65  N.  T. 
89;  Anderson  t.  Bank.  6  N.  D.  80,  64  N.  W. 
114;  Burt  y.  Ootzian  ft  Co.,  102  Fed.  9S7,  43 
0.  C.  A.  59. 

Appellant  asserts  that  the  trial  court's  find- 
ing to  the  effect  that  Holmes  was  a  mere 
nominal  grantee,  and  held  the  title  fOr  the 
exclusive  use  and  benefit  of  Marshall-Mc- 
Cartney Company,  Is  not  supported  by  the 
evidence.  The  evidence  shows  that  the  deed 
from.  White  to  HoUnes  had  been  by  the  for- 
mer transmitted  to  the  Bank  of  Oakes  for 
delivery  to  Holmes  on  payment  of  the  pur- 
chase price.  Half  of  the  price  was  to  be  paid 
in  cash,  and  the  remainder  by  Holmes'  note 
to  White,  secured  by  mortgage  on  the  land. 
One  McCartney  was  the  cashier  and  active 
manager  of  the  bank,  and  be  was  also  the 
secretary  and  active  manager  of  the  Mar- 
shall-McCartney Company.  The  offices  of 
the  two  corporations  were  in  adjoining  rooms 
of  the  same  building,  and  the  buBlness  of 
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both  was  condnc^ed  b7  McCartney  with  the 
assistance  of  two  clerks,  one  of  wbom  wa« 
the  defendant  Holmes.  The  latter  took  no 
part  in  the  n^otiation  for  or  consununation 
of  the  pnrcbase  from  White,  except  to  con- 
sent to  the  Insertion  of  his  name  as  grantee 
'  In  the  deed,  and  to  affix  his  name  to  the  note 
and  mortgage,  all  of  which  he  did  at  the  re- 
quest of  McCartney.  It  was  understood  that 
Marshall-McCartney  Company  would  pay  the 
note,  and  that  the  title  was  held  by  him  for 
the  corporation  as  a  matter  of  convenience. 
McCartney,  as  secretary  of  the  Marshall- 
McCartney  Company,  deposited  Holmes'  note 
and  mortgage,  together  with  a  draft  bought 
with  the  corporation's  money  for  $1,700,  In 
the  Bank  of  Oakes,  of  which  he  was  cashier. 
The  draft  and  note  were  to  be  transmitted  to 
White  as  soon  as  an  alleged  defect  In  the  rec- 
ord title  of  the  land  was  removed.  The  de- 
fect was  removed  March  22,  1902,  which  was 
the  day  the  summons  and  complaint  in  this 
action  were  served  on  Holmes.  Meanwhile 
McCartney  had  been  called  away  from  town, 
and  Holmes  and  his  fellow  employ^  did  not 
transmit  the  money,  note,  and  mortgage  to 
White,  but  held  the  same  until  McCartney's 
return.  When  McCartney  returned,  about  10 
days  after  the  action  was  commenced,  be 
was  Informed  thereof,  and  at  once  sought 
legal  advice  and  retained  attorneys  to  defend 
this  action.  He  thereupon  remitted  the  draft, 
note,  and  mortgage  to  White. 

On  this  state  of  facts,  it  Is  argued  that  the 
execution  and  delivery  of  the  note  by  Holmes 
to  the  bank  made  him  the  real  purchaser  of 
the  land,  even  though  the  Marshall-McCart- 
ney Company  made  the  cash  payment  and 
expected  to  pay  the  note.  It  is  further  ar- 
gued that  the  depositing  of  the  money,  note, 
and  mortgage  in  the  bank  for  transmission  to 
White  placed  them  beyond  the  purchaser's 
control,  and  hence  was  equivalent  to  the  pay- 
ment of  the  entire  consideration  before  suit 
commenced.  We  cannot  agree  to  either  of 
these  propositions.  Under  the  circumstances 
of  this  case,  It  Is  apparent  that  the  execution 
of  the  note  by  Holmes  was  merely  for  the 
accommodation  of  the  Marshall-McCartney 
Company.  It  Is  very  clear  that  the  Marshall- 
SlcCartney  Company  was  the  real  purchaser 
ot  the  land,  and,  as  such,  expected  to  pay 
the  note,  and  that  Holmes  was  a  mere  passive 
trustee  of  the  title.  But  even  if  Holmes  is 
regarded  as  the  real  purchaser,  his  position 
Is  no  better.  In  that  case  McCartney  must 
be  regarded  as  his  agent,  and  it  is  undisputed 
that  everything  McCartney  did  was  done 
with  the  express  or  tacit  acquiescence  of 
Holmes,  and  the  latter  is  chargeable  with 
the  former's  acts.  Notwithstanding  the  for 
mal  delivery  of  the  draft,  note,  and  mort- 
gage to  the  bank  by  McCartney,  those  papers 
remained  under  bis  actual  control.  He  was 
the  manager  of  both  corporatlonB.  In  the 
face  of  these  facts,  it  Is  Idle  to  attempt  to 
distinguish  by  subtile  refinements  between 
his  acts  as  cashier  of  the  bank  and  his  acts 


as  secretary  of  the  other  corporation.  The 
stubborn  fact  remains  that  the  purchase 
price  of  this  land  did  not  and  could  not  pass 
from  his  control  until  he  voluntarily  chose 
to  part  with  it  It  follows  from  the  forego- 
ing that  appellant  is  not  entitled  to  protec- 
tion as  a  bona  fide  purchaser.  It  Is  essential 
to  that  defense  not  only  that  the  defendant 
bought  in  good  faith,  but  that  the  consider- 
ation was  actually  paid  in  gbod  faith,  with- 
out notice  of  the  hidden  defect  In  the  title. 
Fluegel  V.  Henschel,  7  N.  D.  276,  74  N.  W. 
996,  66  Am.  St  Rep.  642;  Minor  v.  Wil- 
loughby,  3  Minn.  225  (Gil.  154);  Jewett  v. 
Palmer,  7  Johns.  Ch.  66,  11  Am.  Dee.  401; 
Pomeroy,  Eq.  Jur.  I  691.  In  this  case  none 
of  the  consideration  was  paid  until  long  after 
the  purchaser  had  notice  of  his  grantor's  al- 
leged want  of  title,  notice  of  which  was  con- 
veyed to  him  in  explicit  terms  by  the  com- 
plaint In  this  action. 

Appellant  finally  assigns  error  upon  that 
part  of  the  order  and  Judgment  which  pur- 
ports to  make  the  Marshall-McCartney  Com- 
pany a  party  defendant  in  this  action.  It  Is 
unnecessary  for  us  to  determine  -  the  propri- 
ety or  effect  of  that  order  on  this  appeal.  It 
does  not  affect  the  rights  of  this  appellant  In 
the  slightest  degree. 

The  Judgment  is  affirmed.    All  concur. 

*  On  Rehearing. 

(Not.  23, 1904.) 

The  appellant  has  filed  a  petition  for  re- 
hearing. It  presents  no  propositions  which 
were  not  fully  considered  by  us  In  rendering 
our  decision.  The  petition  criticises,  among 
other  things,  that  part  of  the  opinion  in 
which  it  was  said  that  a  deed  absolute  in 
form,  but  in  fact  a  mortgage,  does  not  con- 
vey the  legal  title  to  the  grantee.  We  did 
not  discuss  this  proposition  at  length,  or  cite 
authorities  in  its  support,  because  the  prop- 
osition, to  our  minds,  was  so  obvious  as  not 
to  require  an  extended  discussion.  Petition- 
er, however,  cites  Hughes  v.  Davis,  40  Cal. 
117,  and  Esplnosa  v.  Gregory,  40  Cal.  68,  In 
which  it  is  held  that  where  an  absolute  con- 
veyance is  given  as  security,  the  mortgagor 
retains  the  right  of  redemption  only,  the  le- 
gal title  being  in  the  mortgagee;  and  counsel 
asserts  that  there  Is  no  conflict  of  authori- 
ties upon  the  rule  laid  down  in  these  cases. 
Counsel  has  evidently  overlooked  the  fact 
that  these  cases  were  decided  before  the  adop- 
tion of  the  Civil  Code  in  California.  The 
Code  of  that  state  expressly  provides,  as 
does  the  Code  of  this  state,  that  a  mortgage 
is  a  mere  lien,  and  that  a  deed  absolute  in 
form  may  be  shown  to  be  a  mortgage.  The 
Supreme  Court  of  California,  in  Taylor  v. 
McLaln,  64  Cal.  613,  2  Pac.  399,  held  that  a 
deed  absolute  in  form,  but  given  only  as  se- 
curity, did  not  pass  the  legal  title,  and  that 
the  effect  of  the  Code  provision  mentioned 
was  to  restore  the  rule  laid  down  In  Cunning- 
ham y.  Hawkins,  27  Cal.  604,  which  had  been 
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overruled  by  the  cases  counsel  cites.  See, 
also,  Healj  t.  O'Brien,  66  Oal.  519,  6  Pac. 
886;  Raynor  t.  Drew,  72  Oal.  308,  13  Pac 
866;  Webb  y.  Hoselton,  4  Neb.  319,  19  Am. 
Rep.  638;  Lenox  y.  Reed,  12  Kan.  223;  M)o- 
Lane  v.  Paschal,  4T  Tex.  365. 
The  petition  for  rehearing  Is  denied. 


PAVIS  y.  DINNIB  et  aL 

(Sapieme  Coart  of  North  Dakota.     Not.  1, 

1904.) 

APPKAl>-IlKVrKW— GKANT    OF    NEW    TEIAlr— 
STATEMENT    Or    OABB. 

1.  Upon  an  appeal  from  an  order  granting  a 
new  trial,  when  the  motion  is  made  upon  several 
pounds,  the  question  Is  not  whether  the  trial 
Judge  was  warranted  in  granting  it  upon  a  par- 
ticular ground  referred  to  by  him  in  the  or- 
der, but  whether,  upon  the  whole  record,  and 
upon  any  of  the  grounda  urged,  it  should  have 
been  granted. 

2.  An  order  granting  a  new  trial  will  not  be 
reversed  merely  because  the  trial  judge  as- 
signed a  wrong  reason  for  it  It  is  the  correct- 
ness of  the  order,  and  not  the  reason  assigned, 
that  is  involved  upon  the  appeal. 

8.  Where  a  motion  for  a  new  trial  is  made  in 
part  upon  the  court's  minutes,  the  order  grant- 
ing or  denying  the  motion  cannot  be  reviewed  in 
the  absence  of  a  statement  of  case  embodying 
such  portions  of  the  evidence  or  proceedings  as 
are  necessary  to  a  review  of  the  specifications 
based  thereon. 

(Syllabus  by  the  Oonrt.) 

Appeal  from  District  Court,  Ward  Comity; 
L.  J.  Palda,  Jr.,  Judge. 

Action  by  Nehemlah  Davla  against  D.  A. 
Dlnnle  and  Martin  Jacobson.  Verdict  for 
defendants.  From  an  order  granting  a  new 
trial,  they  appeal.    Affirmed. 

El  L.  Sutton,  George  A.  Bangs,  and  James 
Johnson,  for  apiiellants.  Greenleaf  &  Leigh- 
ton  and  Gammons  &  Barrett,  for  respond- 
ent 

YOUNG,  C.  J.  The  plalntur  brought  tills 
action  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.  The  Jury  returned  a 
verdict  for  defendant  The  plaintiff  made  a 
motion  for  a  new  trial,  wnlch  motion  was 
granted.  Defendant  appeals  from  the  order. 
The  appellant  has  not  presented  a  record 
upon  which  the  order  can  be  reviewed,  and 
for  this  reason  it  moat  be  afBrmed  withont 
an  esEaminatlon  of  the  merits. 

The  motion  was  made  npon  certain  a£9da- 
vlts  relating  to  the  alleged  misconduct  of  the 
defendant  and  certain  Jurors,  and  upon  "the 
pleadings,  papers,  records,  and  minutes  of 
the  court"  The  notice  of  intention  set  forth 
the  following  grounds  for  a  new  trial:  "(1) 
Irregularities  in  the  proceedings  of  the  court 
Jury,  and  defendants,  and  especially  the  de- 
fendant D.  A.  Dinnle,  by  which  this  plaintiff 
was  prevented  from  having  a  fair  trial; 
(2)  misconduct  of  the  Jtury;   (3)  Insufficiency 

9  2.  See  Appeal  and  Rrrar,  voL  I.  Ceot.  Dig.  H 
tM.  3m. 


of  the  evidence  to  Justify  the  verdict  and 
that  it  Is  against  law;  (4)  error  in  law  oc- 
curring at  the  trial  and  excepted  to  by  plain- 
tlfT' — ^and  stated  that  "said  motion,  as  to 
the  first  and  second  grounds  therein,  will 
be  based  upon  the  affidavits  to  tie  hereafter 
served,  and,  as  to  the  third  and  fonrth' 
grounds  hereof,  will  be  based  npon  the  min- 
utes of  the  court."  The  notice  of  Intention 
specified  in  detail  the  particulars  In  which 
the  plaintiff  claimed  the  evidence  was  Insoffl- 
clent  to  Justify  the  verdict,  and  also  speci- 
fied a  number  of  alleged  errors  In  the  ad- 
mission of  testimony.  The  plaintiff  sub- 
mitted affidavits  In  support  of  the  first  two 
grounds  of  the  motion,  and  the  defendant 
served  a  number  of  counter  affidavits.  The 
trial  Judge,  in  his  order  granting  a  new 
trial,  stated  that  he  was  "satisfied  that  there 
was  misconduct  on  the  part  of  the  defend- 
ant D.  A.  Dlnnle,"  and  "that  the  Jurors  sit- 
ting in  the  trial  of  said  cause  were  guilty 
of  misconduct    •    •    •" 

No  statement  of  the  case  has  been  settled 
by  the  appellant  and  he  has  thus  failed  to 
present  to  this  court  a  record  upon  which  we 
may  determine  whether  the  attack  upon  the 
sufficiency  of  the  evidence  to  Justify  the 
verdict  and  the  several  attacks  upon  the 
Tullngs  upon  the  admission  of  testimony, 
were  or  were  not  well  grounded.  The  ap- 
pellant's abstract  contains  merely  the  affi- 
davits relating  to  the  alleged  misconduct. 
His  counsel  have  apparently  assumed  that 
If  this  particular  ground  for  a  new  trial  was 
not  well  taken,  the  order  must  be  reversed. 
This  Is  entirely  erroneous.  Upon  an  appeal 
from  an  order  grrantlng  a  new  trial,  when 
the  motion  is  made  uiwn  several  grounds,  the 
question  Is  not  whether  the  trial  Judge  was 
warranted  In  granting  it  upon  a  single 
ground,  or  upon  a  particular  ground  referred 
to  by  him  In  his  order,  but  is  rather  wheth- 
er, upon  the  whole  record  and  upon  ai^  of 
the  grounds  urged,  it  should  have  been  grant- 
ed. The  presumption  is  that  the  order  was 
properly  granted,  and  the  burden  is  upon 
the  appellant  to  show  that  none  of  the 
grounds  urged  in  the  motion  were  sufficient 
To  do  this,  he  must  present  a  sufficient  rec- 
ord for  reviewing  each  ground;  and,  ■<^here 
the  motion  is  In  whole  or  in  part  made  upon 
the  court's  minutes,  a  statement  of  the  case 
must  be  settled,  embodying  such  portion  of 
the  evidence  or  proceedings  as  Is  essential  to 
a  review  of  the  specifications  based  thereon. 
Bank  V.  Glllmore.  3  N.  D.  188,  54  N.  W.  1032; 
Bowen  v.  Malbon,  20  Wis.  517;  Hubbard  v. 
Town  of  Lyndon,  24  Wis.  231;  Oakland  Gas- 
light Co.  V.  Dameron,  57  Cal.  292;  In  re 
Yoakam's  Estate.  103  Cal.  603,  87  Pac.  485; 
Leonard  y.  Shaw,  114  Cal.  69,  45  Pac.  1012; 
Perego  v.  Dodge,  9  Utah,  8,  88  Pac  221; 
Ashe  V.  Beasley  &  Co.,  6  N.  D.  191,  69  N. 
W.  188;  McMillan  y.  Conat  H  N.  D.  »6, 
91  N.  W.  67;  King  y.  Hanson  (N.  D.)  90  N. 
W.  1085. 

It  is  also  well  settled  that  an  order  grant- 
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iBf  •  aew  trial  win  not  1m  reversed  merely 
bectoM  the  trial  Judge  assigned  an  erroneous 
ntson  for  making  It  It  Is  the  correctness 
of  tbe  Older,  and  not  the  reasons  assigned 
(or  it  by  tbe  trial  judge,  that  Is  to  be  r«- 
Tlewed  In  this  court,  and  It  is  only  when  all 
of  tbe  grounds  urged  in  support  of  the  moti<m 
tit  insufficient  that  it  will  be  reversed.  Bol- 
ton V.  Stewart,  29  Cal.  615;  Grant  v.  Moore, 
Id.  M4:  GogbUl  V.  Marks,  Id.  673;  White  v. 
Merrill,  82  Cal.  14,  22  Pac.  1129;  In  re 
Klngsley's  Estate,  93  Cal.  576,  29  Pac.  2M: 
Tribune  Co.  v.  Barnes,  7  N.  D.  591,  76  N.  W. 
904;  2  Spelling  on  New  Trial  and  Appeal,  | 
693,  and  cases  dted. 

It  follows  that  tbe  order  appealed  from 
must  be  affirmed,  and  it  is  so  ordered.  All 
concur. 


STATE  ex  reL  MITCHELL  v.  LARSON, 
County  Auditor. 

(Supreme  Court  of  North  Dakota.    Oct  81. 
1904.) 

lUCnONS  — ROimiATIOHS  — BIVAI.      yOKTKII- 

nona— omciAi,  baixot— courtt 
OFncxs. 

1.  Where  tbe  state  central  committee  of  a 
politlca]  party  has  heard  and  determined  a  con- 
test, after  notice  and  upon  the  merits,  between 
contesting  delegates  to  a  state  convention,  as 
to  the  regularity  of  the  county  conventions  by 
which  they  were  elected,  and  its  action  has  been 
affirmed  by  the  convention,  such  determination 
is  conclusive  upon  tbe  courts,  even  as  between 
rival  nominees  of  sudi  conventions  for  county 
offices.  EV>l]owinc  and  affirming  State  v.  Liu- 
daU.  91  N.  W.  9S).  11  N.  D.  3^. 

iLThe  relator  was  nominated  by  one  of  two 
rival  Bepotilican  conventions  for  the  office  of 
eomty  treasurer  of  Ward  county.  Both  conven- 
tioos  elected  delegates  to  the  state  convention. 
Ilw  question  of  regularity  was  presented  by  the 
delegates  to  the  state  central  committee  upon 
die  merits  for  decision,  and  was  determined  in 
favor  of  the  relator's  convention,  which  action 
was  affirmed  by  the  state  convention,  and  sut>- 
ae<iDentIy  by  a  second  state  convention.  Beld, 
that  it  was  the  legal  duty  of  the  county  auditor 
to  print  tbe  names  of  the  relator  and  his  co- 
asminees  upon  the  official  ballot  as  the  nominees 
of  the  Republican  party,  and  a  writ  of  manda- 
mus will  be  issued  to  compel  him  to  do  so. 

(Syllabus  by  the  Court.) 

Application  by  the  state,  on  tbe  relation  of 
James  O.  Mitchell,  for  writ  of  mandamus  to 
Louis  A.  Larson,  county  auditor  of  Ward 
county,  N.  D.    Writ  granted. 

John  E.  Greene,  for  plaintifr.  James  John- 
aon,  A.  M.  Christianson,  and  E.  L.  Sutton, 
for  defendant 

TOUNO,  C.  J.  The  call  of  the  Republican 
county  central  committee  of  ward  county  for 
a  county  convention  to  be  held  in  tbe  dty  of 
Mlnot  on  May  14.  1904,  to  nominate  county 
officers,  and  to  elect  delegates  to  the  legis- 
lative. Judicial,  and  state  conventions,  result- 
ed in  tbe  holding  of  two  conventions — one 
known  as  the  "Reorganisers'  Convention," 
and  the  other  as  the  "Murphy  Convention." 
Bach  claimed  to  be  the  regular  convention  of 


the  Republican  party  of  that  county,  and 
each  nominated  a  full  set  of  candidates  for 
counl7  offices,  and  ffied  with  the  county  au- 
ditor nominating  certiflcates  in  due  form. 
Each  convention  elected  delegates  to  the  Re- 
publican legislative  and  judicial  conventions, 
and  the  two  state  conventions  which  were 
held  In  Fargo  and  Grand  Forks  on  May  18th 
and  July  20th,  respectively.  The  question 
involved  in  this  proceeding  arises  from  an 
attempt  on  the  part  of  the  nominees  of  tbe 
two  rival  conventions  to  have  their  names 
printed  upon  the  official  ballot  as  the  regular 
Republican  nominees.  The  defendant  is  the 
county  auditor  of.  Ward  county,  and,  as  such, 
is  charged  with  the  duty  of  printing  and  dis- 
tributing the  official  ballots.  He  is  also  the 
nominee  of  the  Murphy  Convention  for  the 
same  office.  The  relator  is  the  nominee  of 
the  Reorganizers'  Convention  for  tbe  office 
of  county  treasurer.  Upon  his  application, 
and  on  October  26,  1904,  an  alternative  writ 
of  mandamus  was  Issued  by  this  court  com- 
monding  the  defendant  as  county  auditor, 
to  cause  the  names  of  the  nominees  of  the 
Keorganlzers'  Convention  to  be  printed  upon 
tbe  official  ballot  in  the  Republican  column, 
or  to  show  cause  to  this  court  on  the  31st 
day  of  October  why  he  had  not  done  so. 
Upon  the  return  day,  Joseph  W.  Briggs,  who 
was  nominated  by  the  Murphy  Convention 
for  the  office  of  register  of  deeds,  requested 
and  was  granted  leave  to  intervene  and  file 
an  answer,  and  by  request  of  defendant's 
coimsel  the  answer  presented  by  him,  which 
was  verified  by  both  Briggs  and  the  defend- 
ant was  accepted  as  the  answer  of  the  lat- 
ter to  the  alternative  writ.  Before  the  an- 
swer was  filed  counsel  for  defendant  under 
a  special  appearance,  moved  to  dismiss  the 
alternative  writ  for  alleged  want  of  service. 
These  as  well  as  a  number  of  other  grounds 
urged  In  support  of  the  motion  are  without 
merit  and  the  motion  was  denied. 

It  may  be  doubted  whether  the  answw 
presents  any  issue  whatever  for  determina- 
tion. The  affidavit  of  the  relator  alleges,  and 
the  answer  substantially  admits,  that  two 
state  conventions  have  passed  upon  the  ques- 
tion of  the  regularity  of  the  two  county  con- 
ventions, and  In  each  case  sustained  the  so- 
called  Reorganizers'  Convention,  which  nom- 
inated the  relator.  Under  these  circumstan- 
ces, tbe  allegations  of  the  relator's  affidavit 
and  of  the  answer  relating  to  the  proceed- 
ings taken  by  each  convention,  and  the  qual- 
ifications and  number  of  delegates  of  which 
each  was  composed,  and  tbe  cause  and  cir- 
cumstances of  the  split  need  not  be  stated. 
They  are  entirely  immaterial. 

This  case  presents  the  same  questions 
which  were  considered  in  a  decision  by  this 
court  In  State  ex  rel.  v.  Llndahl,  11  N.  D. 
320,  91  N.  W.  950,  In  which  the  opinion  was 
filed  October  25,  1902,  and  is  controlled  in 
every  respect  by  the  decision  in  that  case. 
In  that  case,  as  in  this,  two  sets  of  nomi- 
nees for  county  offices  of  rival  county  con- 
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Tenttona  sought  to  have  their  names  printed 
upon  the  official  ballot  In  the  Republican  col- 
umn. It  was  shown  that  both  conventlona 
had  elected  delegates  to  the  state  conven- 
tion, that  the  state  central  committee  had 
heard  the  merits  of  the  contest  and  decided 
it,  and  that  its  action  had  been  approved  by 
the  convention.  It  was  held,  after  careful 
consideration  and  a  full  review  of  the  author- 
ities, that  under  such  circumstances  the  de- 
cision of  the  highest  party  tribunal  of  the 
state  must  be  taken  as  conclusive  upon  the 
courts  on  the  question  of  regularity.  In  that 
case  it  was  said:  "The  highest  body  or  con- 
vention dictates  as  to  policy  and  procedure 
of  the  lower  organization,  and  decides  differ- 
ences existing  therein,  and  thus  la  party  or^ 
ganization  effected  and  maintained.  By  af- 
filiating with  a  party  an  elector  recognizes 
party  organization,  and  a  nominee  accepting 
a  nomination  contested  by  a  nominee  of  a 
rival  convention  does  so  with  knowledge  that 
the  regularity  of  his  nomination  is  snbject 
to  decision  by  the  highest  authority  of  his 
party,  when  properly  brought  before  it  to 
determine  the  regularity  of  the  convention 
at  which  be  was  nominated.  In  re  Redmon 
(Sup.)  25  N.  Y.  Supp.  881.  Disputes  of  this 
kind;  involving  the  regularity  of  rival  con- 
ventions, and  involving  the  further  question 
as  to  which  set  of  county  officers  nominated 
by  these  rival  conventions  are  entitled  to  rec- 
ognition, are  political  questions,  and  should 
be  settled  by  political  bodies;  and.  In  the 
absence  of  statutes  conferring  in  nnmistak- 
able  language  upon  the  courts  the  right  and 
duty  to  decide  such  controversies,  they 
should  not  undertake  to  do  so,  when  the 
highest  organization  of  th«  party  has  passed 
upon  the  question,  but  suffer  the  same  to  re- 
main in  the  domain  of  politics.  CSourta  have 
occasionally  been  called  npon  to  pass  upon 
questions  similar  to  the  case  at  bar,  and, 
when  not  based  upon  statute  law,  the  rule 
that  such  decisions  are  most  properly  to  be 
determined  as  to  political  questions  by  po- 
litical conventions,  or  their  committees  duly 
authorized,  seems  to  us  founded  on  the  beet 
reasons."  The  following  authorities  sustain 
our  conclusions  in  the  above  case,  and  may 
be  added  to  those  cited  in  the  opinion:  Da- 
vis V.  Hambrlck,  109  Ky.  276,  68  R  W.  779; 
Rials  V.  Brazean  (R.  I.)  66  Atl.  186;  Wil- 
liams V.  Lewis  (Idaho)  64  Pac.  619;  State  v. 
Weston  (Mont)  70  Pac  519.  The  opinion  of 
the  Supreme  Court  of  Wisconsin  in  the  re- 
cent case  of  State  v.  Houser,  100  N.  W.  964, 
involving  the  regularity  of  two  rival  Repub- 
lican state  conventions,  turned  entirely  upon  a 
provision  in  the  Wisconsin  statutes.  The  Na- 
tional Republican  Convention  had  recognized 
the  so-called  Stalwart  C!onvention  as  the  reg- 
ular one,  and  had  seated  its  delegates.  The 
state  central  committee  disregarded  the  ac- 
tion of  the  convention,  and  recognized  the 
Ln  Follette  Convention,  and  declared  and 
certifled  that  its  nominees  were  the  regular 
nominees  of  the  Republican  party  of  that 


state.  The  court  declined  to  Investigate  and 
determine  which  convention  was  regular  in 
point  of  fact,  or  to  go  further  than  to  ascer- 
tain wtdch  of  the  conflicting  adjudlcatloiu 
by  the  party  authorities  should  control  the 
Secretary  of  State  In  pr^aring  and  printing 
the  official  ballot  A  majority  of  the  court 
imder  the  coercion  of  a  statute  which  re- 
quired that  "preference  in  designation  shall 
be  given  to  the  nomination  of  one  certifled 
by  the  committee  [held  to  mean  state  central 
committee],  which  had  been  officially  certi- 
fled to  be  authorized  to  represent  the  party," 
was  constrained  to  hold  that  the  decision  of 
the  state  central  committee  was  controlling. 
So  far  as  that  case  touches  the  question,  it 
supports  the  view  that  an  adjudication  by  a 
party  tribunal  is  conclusive  upon  the  courts. 
In  summarizing.  Judge  Marshall,  who  wrote 
the  majority  opinion,  said:  "We  have  ascer- 
tained that  the  highest  party  authority  as 
recognized  by  our  law  has  spoken  upon  the 
snbject  in  hand.  No  Jurisdictional  defect  In 
that  regard  has  been  found  to  exist  We 
must  accept  what  It  lias  decided  to  be  the 
law."  The  members  of  the  court  who  par- 
ticipated in  the  decision  of  the  Lludabl  Case 
are  confirmed  in  the  assurance  of  the  correct- 
ness of  the  conclusions  therein  announced, 
and  the  entire  court  is  agreed  that  the  con- 
clusions announced  in  that  case  should  be 
adhered  to,  and  that  they  are  controlling  in 
this  case.  Counsel  for  defendant  do  not  at- 
tack its  soundness.  They  expressly  disclaim 
any  such  purpose.  As  we  understand  It  they 
seek  to  avoid  its  application  by  claiming  that 
the  contest  was  not  heard  upon  the  merits 
by  the  state  central  committee.  In  this  be- 
half it  is  alleged,  In  reference  to  the  action 
taken  by  the  Fargo  convention,  that  the 
Murphy  delegates  presented  to  the  state  cen- 
tral committee,  and  offered  in  evidence  be- 
fore them,  in  support  of  their  claim,  "fifteen 
lengthy  affidavits;  •  •  •  that  stdd  Re- 
publican state  central  committee  held  a  short 
session,  not  exceeding  ten  minutes;  and  that 
they  In  no  manner  considered  the  affidavits, 
credentials,  or  records  presented  to  them, 
but  merely  on  motion  of  one  of  the  mem- 
bers, seated  the  members  of  the  so-called 
Reorganizers'  delegates,  without  passing  on 
the  merits  of  the  so-called  Murphy  delegates 
to  participate  in  such  convention."  As  to 
the  proceedings  at  the  Grand  Forics  conven- 
tion, it  is  alleged  that  a  contest  was  present- 
ed to  the  state  central  committee  by  the 
Murphy  delegates,  and  that  the  committee 
acted  without  considering  the  affidavits  and 
records  presented  to  them,  and  denied  their 
right  to  participate  in  the  convention;  that 
the  committee  on  credentials  thereafter  ap- 
pointed by  the  convention  "refused  to  give 
the  Murphy  delegates  the  right  to  present 
their  rights  and  their  side  of  the  matter,  al- 
lowing them  only  ten  minutes  to  do  so;  that 
it  would  have  taken  said  committee  several 
hours  In  which  to  examine  the  testimony 
which  was  offered  by  said  Murphy   dele- 
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gates;  that  said  Miorphy  del^^tes  were  re- 
fased  permission  to  present  such  matter  to 
tbe  Republican  state  convention;  that  said 
state  central  committee  was  prejudiced  and 
partial."  The  evidence  completely  negatives 
tbe  claim  that  there  was  no  hearing  before 
the  state  central  committee  at  Fargo.  It  is 
■hown  that  the  controversy  was  presented 
to  the  committee  for  decision  pursuant  to  the 
following  written  resolution,  which  was 
adopted  at  a  caucus  at  which  all  the  dele- 
gates were  present  In  person  or  by  proxy, 
and  Is  signed  by  the  chairman  and  secretary 
of  the  delegation:  "Resolved,  that  It  Is  here- 
by agreed  that  the  contest  •  •  •  shall 
be  submitted  for  flnal  determination  to  the 
state  central  committee,  and  we  hereby  agree 
to  abide  by  the  decision  of  said  committee." 
Pursuant  to  the  said  agreement,  the  commit- 
tee met  on  tbe  night  of  May  17th  to  hear  con- 
tests, and  remained  In  continuous  session 
and  devoted  its  entire  time  from  9:30  to  12:30 
o'clock  to  the  hearing  of  this  contest.  Each 
faction  was  represented  by  an  attorney  and 
by  three  laymen.  At  the  conclusion  of  the 
hearing  the  committee  adjourned  to  go  into 
executive  session  the  following  morning,  at 
wblch  time  it  was  decided,  by  a  vote  of  28 
to  8,  that  the  Reorganizers'  Convention  was 
tbe  regrular  one.  This  action  was  ratified  by 
tbe  committee  on  credentials,  and  affirmed 
by  the  state  convention.  To  what  extent  the 
question  was  reinvestigated  at  the  Grand 
Forks  convention  does  not  clearly  appear, 
and  it  is  not  material.  It  does  appear  that  a 
fall  hearing  was  had  upon  the  merits  at  the' 
Fargo  convention,  and  that  the  decision  of 
that  convention  was  not  revised  or  reversed 
by  the  subsequent  convention  at  Grand 
Forks,  but,  on  the  contrary,  was  affirmed. 
Under  these  circumstances,  the  determina- 
tion of  the  state  central  committee,  followed 
by  an  affirmance  by  the  convention  upon  the 
question  of  regularity,  is  conclusive;  and  it 
tg  the  legal  duty  of  the  county  auditor  to 
print  the  relator's  name,  as  well  as  the  names 
of  the  other  nominees  of  the  Reorganizers'  | 
Convention  flpon  tbe  official  ballot  as  tbe  > 
Republican  nominees.  ' 

A  peremptory  writ  will  issue,  commanding  f 
him  to  do  so,  and  containing  such  further  | 
directions  as  shall  be  essential  to  accomplish 
tbe  pmpoM  of  tbe  writ    All  concur. 


STATE  V.  CARROLL. 

(Supreme  Court  of  North  Dakota.     Oct  7, 

1904.) 

BASTABDY— JUBISDICTION   OF   DISTRICT  OOUBT— 
TBAHSCBIPT—COHTINUANO*— AFFIDAVIT. 

1.  The  jurisdiction  of  the  district  court  over 
tbe  person  of  the  defendant  and  tbe  subject- 
matter  In  bastardy  proceedings  is  complete  when 
the  transcript  of  the  proceedings  before  the 
justice  and  the  Jurisdictional  pai>er8  filed  with 
tbe  Jnstios  are  lodged  with  the  clerk  of  the  dis- 
trict coiirt 

2.  In  such  proceedings,  when  the  defendant 
famishes  bail,  approved  by  the  magistrate  un- 


der section  7842,  Rev.  Codes  1899,  it  is  not 
necessary  that  the  magistrate's  transcript  of 
proceedings  should  show  any  formal  order  or 
jadgment  holding  the  defendant  for  trial. 

3.  An  affidavit  for  continuance  on  the  ground 
of  the  absence  of  a  material  witness,  which 
states  that  the  affiant  Is  informed  and  believes 
that  tbe  absent  witness  can  and  will  testify  to 
certain  facts,  but  fails  to  disclose  the  sources 
of  information  or  the  groands  for  such  belief, 
Is  insufficient 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ward  County; 
L.  J.  Palda,  Jr.,  Judge. 

Leslie  R.  Carroll  was  convicted  of  crime, 
and  appeals.    Affirmed. 

Le  Sueur  &  Bradford,  for  appellant 
James  Johnson,  State's  Atty. 

ENGBRTTD,  J.  This  la  an  appeal  by  de- 
fendant from  a  Judgment  rendered  against 
blm  In  bastardy  proceedings.  The  appellant 
contends  that  tbe  Judgment  should  be  re- 
versed and  tbe  proceedings  dismissed  because 
the  district  court  bad  no  Jurisdiction,  or,  if 
the  objection  to  the  Jurisdiction  is  not  well 
taken,  a  new  trial  should  be  ordered  because 
the  trial  court  erred  in  denying  defendant's 
motion  for  a  continuance. 

The  record  discloses  that  a  complaint  in 
statutory  form  was  presented  to  the  Justice, 
showing  that  the  defendant  was  the  father 
of  the  complaining  witness'  bastard  child; 
that  a  warrant  In  due  form  was  thereupon 
Issued,  by  virtue  of  which  warrant  the  de- 
fendant was  apprehended  and  brought  before 
the  magistrate;  that  the  detfendant  then  fur- 
nished an  undertaking  for  his  appearance  in 
district  court  to  answer  the  complaint  wblch 
undertaking  was  accepted  by  the  Justice,  and 
defendant  released  from  custody.  All  the 
original  papers,  properly  identified,  togeth- 
er with  a  certified  transcript  of  his  proceed- 
ings, were  transmitted  by  the  Justice  to  the 
district  court  The  proceeding  was  placed  on 
the  calendar  for  trial  at  the  next  term,  and 
when  the  case  was  reached  for  trial  the  de- 
fendant appeared  by  counsel,  and  moved  to 
dismiss  the  proceeding  on  the  ground  that  the 
trial  court  had  not  acquired  Jurisdiction. 
The  specific  objection  to  the  Jurisdiction  ur- 
ged by  defendant's  counsel  here  and  In  tbe 
trial  court  is  that  the  Justice's  transcript  of 
his  proceedings  affirmatively  shows  that  the 
Justice  had  made  no  order  or  Judgment  hold- 
ing the  defendant  to  appear  for  trial  in  the 
district  court 

The  objection  is  without  merit  Tbe  Jus- 
tice's transcript  is  In  proper  form.  It  Is  ad- 
dressed to  the  clerk  of  the  district  court  of 
Ward  county,  and  purports  to  set  forth  all 
proceedings,  and  to  have  annexed  thereto  all 
papers  filed  In  the  case  of  the  state  of  North 
Dakota  against  Leslie  R.  Carroll,  before  John 
W.  Crow,  Justice  of  the  peace  of  Ward  coun- 
ty, and  bears  the  signature  of  said  Justice. 
It  contains  "a  full,  true,  and  correct  copy  of 
all    docket   entries."     These    entries,    after 

t  3.  See  Crlmiaal  Law,  vol.  14,  Cent  Dig.  |  13S2. 
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sbonlng  the  making  and  filing  of  the  com- 
plaint and  the  iBsnance  of  the  warrant,  read 
as  follows:  "Said  defendant,  Leslie  R.  Car- 
roll, was  placed  under  arrest  and  brought 
before  me  and  was  placed  under  $500.00 
bonds  to  appear  from  time  to  time  before  the 
district  court  until  his  case  is  disposed  of." 
The  transcript  is  verified  by  an  affldayit  sub- 
scribed by  the  Justice  and  sworn  to  before  a 
notary  public.  The  original  complaint,  war- 
rant, and  undertaking  are  attached  to  the 
transcript  Appellant  asserts  that  the  fact 
that  the  name  of  the  justice  does  not  appear 
below  the  docket  entries  on  the  transcript 
demonstrates  that  the  Justice  did  not  sign 
the  page  or  pages  of  the  original  docket  on 
which  these- entries  appear.  Hence  the  con- 
clusion Is  deduced  that  there  was  no  order 
or  Judgment  by  the  Justice  admitting  the  de- 
fendant to  bail,  because  such  order  or  judg- 
ment could  only  be  made  in  writing  entered 
on  the  docket  and  signed  by  the  Justice.  Our 
attention  has  not  been  called  to  any  statute 
or  rule  of  law  which  requires  the  Justice  in 
a  bastardy  proceeding  to  attach  his  signature 
to  the  docket  entries.  Section  7843,  Rev. 
Codes  1899,  requires  the  magistrate  to  trans- 
mit to  the  district  court  the  undertaking  giv- 
en by  the  defendant  and  all  the  other  papers 
In  the  case,  "together  with  a  transcript  of  his 
[the  magistrate's]  proceedings."  The  statute 
does  not  require  the  Justice  to  transmit  an 
exact  reproduction  of  the  page  or  pages  of 
his  docket  on  which  the  entries  appear.  A 
copy  of  the  docket  entries  showing  the  pro- 
ceedings bad  is  sufficient  When  the  de- 
fendant Is  brought  before  the  magistrate  in 
a  bastardy  proceeding,  the  defendant's  rights 
and  the  magistrate's  powers  and  duties  are 
prescribed  by  section  7842,  Rev.  Codes  1899. 
The  only  right  on  the  part  of  the  defendant 
is  to  furnish  bail  acceptable  to  the  magis- 
trate. The  sole  power  and  duty  of  the  mag- 
istrate is  to  admit  the  defendant  to  bail,  or 
commit  him  to  custody  in  default  of  ball  to 
await  trial  in  the  district  court  In  this  case 
the  record  shows  that  the  defendant  furnish- 
ed bail  satisfactory  to  the  magistrate.  The 
bail  bond  itself,  as  well  as  the  transcript  of 
the  proceedings  before  the  Justice,  show  that 
the  ball  furnished  was  satisfactory  to  the 
magistrate,  both  in  amount  and  sufficiency 
of  sureties.  The  defendant  having  availed 
himself  of  bis  right  to  furnish  satisfactory 
ball,  there  was  no  order,  finding,  or  judg- 
ment required  of  the  magistrate  except  to 
approve  the  undertaking.  The  district  court 
acquired  complete  jurisdiction  over  the  per- 
son of  the  defendant  and  the  subject-matter 
of  the  proceeding  when  the  transcript  and 
accompanying  papers  were  filed  with  the 
clerk,  and  therefore  the  objection  to  the  Ju- 
risdiction was  properly  denied. 

On  the  day  before  the  trial  the  defendant 
applied  for  a  continuance  on  account  of  the 
absence  of  an  alleged  witness.  The  trial 
court  denied  the  motion,  and  we  think  the 
ruling  was  eminently  right    The  only  show- 


ing In  snpport  of  the  motion  was  the  uncor- 
roborated affidavit  of  the  defendant,  in  which 
he  stated  that  he  was  "Informed  and  belles 
ed"  that  the  absent  witness  could  and  would 
give  certain  testimony.  The  sources  of  the 
affiant's  information  and  the  grounds  for  hU 
belief  are  not  disclosed.  The  testimony  o( 
the  absent  witness  would  incriminate  the  wit- 
ness himself,  and,  even  if  the  witness  waiv- 
ed his  privilege,  and  <fais  testimony  were  fully 
credited,  it  would  only  tend  to  lessen  the 
weight  and  credibility  of  the  evidence  for  the 
prosecution. 

The  judgment  appealed  from  Is  affirmed. 
All  concur. 


JOHNSON  r.  TWICHBLIi. 

(Supreme  Court  of  North  Dakota.     Nov.  1. 
1904.) 

SHBBrrF— SAIiK    or    BOMESTKAD— UABIUTT    TO 

OWNEB. 

1.  The  sale  by  a  sheriff,  under  execution,  of 
real  estate  which  is  exempt  as  a  homestead,  con- 
veys no  estate  or  title  to  the  purchaser,  and  the 
officer  making  such  sale  is  not  liable  to  the  own- 
er in  an  action  for  damages,  except,  perhaps, 
for  costs  incurred  in  removing  an  apparent 
cloud  upon  the  title. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  CJaas  County; 
Charles  A.  Pollock,  Judge. 

Action  by  Alice  B.  Johnson  against  Tread- 
well  Twlchell.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

D.  R.  Pierce  and  Ball,  Watson  &  Maclay, 
for  appellant    Taylor  Crum,  for  respondent 

YOUNG,  C  J.  The  plaintiff  brought  this 
action  against  the  defendant  as  sheriff  of 
Cass  county  to  recover  damages  alleged  to 
have  been  sustained  by  her  because  of  the 
sale  by  the  latter  under  execution  of  certain 
real  estate  In  the  city  of  Fargo  which  she 
claims  was  her  homestead,  and  therefore 
exempt  The  plaintiff  alleged  In  her  com- 
plaint that  on  May  Itf,  1901,  a  JiMgment  was 
entered  against  her  in  the  district  court  of 
Cass  county  for  5371.18  In  favor  of  one  D. 
R.  Pierce,  and  on  the  same  day  an  execution 
was  issued,  and  levied  by  the  defendant  upon 
the  property  in  question;  that  the  same  was 
sold  on  July  6,  1901,  and  was  bid  in  by  the 
Judgment  creditor;  that  said  real  estate  was 
her  homestead;  that  she  had  theretofore 
filed  her  homestead  declaration  for  record  In 
the  office  of  the  register  of  deeds,  and  served 
notice  of  her  homestead  interest  upon  the 
defendant  at  the  time  of  the  levy;  that  "by 
reason  of  the  premises  plaintiff  has  sustain- 
ed damages  in  the  full  sum  of  $371.18,  for 
which  sum  she  asks  Judgment,  with  interest 
at  the  rate  of  7  per  cent  from  and  since  the 
16th  day  of  May,  1901,  together  with  the  costs 
and  disbursements."  The  defendant's  an- 
swer denied  that  the  property  was  a  home- 
stead, and  also  denied  that  the  plaintiff  had 
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sustained  damages  In  any  sum  wbatsoever 
on  account  of  Ms  official  acts  complained  of 
In  the  complaint  Defendant  objected  to  the 
introduction  of  any  evidence  on  the  part  of 
the  plaintiff  for  the  alleged  reason  "that  the 
complaint  does  not  state  facts  sufficient  to 
constltnte  any  caose  of  action  against  the 
defendant,  and  that  no  facts  are  set  forth 
sboiwlns  any  damages  or  any  grounds  for  lia- 
bility upon  the  part  of  the  defendant"  Be- 
fore this  objection  was  ruled  upon,  and  oyer 
defendant's  objection,  plaintifr  was  permitted 
to  amend  her  complaint  and  allege  "that  on 
or  about  the  1st  day  of  Auguert,  1901  [which 
was  after  the  execution  sale],  plaintiff  enter- 
ed into  a  contract  of  sale  of  said  premises 
to  one  0.  H.  SheUs,  •  *  *  that  before  the 
date  of  redemption  expired  said  Shells  paid 
and  satisfled  said  judgment;  *  •  •  that 
as  part  of  the  contract  of  sale  with  said 
Shells  said  judgment  must  be  satisfled  before 
be  paid  the  full  purchase  price  thereof;  that 
said  judgment  of  said  Pierce  was  an  appar- 
ent lien  and  cloud  on  plalntUTs  title,  and  her 
financial  condition  was  sncfa  that  she  could 
not  clear  said  title."  The  previous  objection 
to  the  introduction  of  evidence  was  renewed 
and  overruled.  At  the  close  of  the  case  de- 
fendant moved  for  a  directed  verdict  in  hia 
favor  "for  the  reason  that  upon  the  whole 
evidence"  the  jury  would  not  be  "warranted 
or  Justified  in  returning  any  verdict  what- 
ever in  favor  of  the  plaintiff,"  and  also  for 
the  reason  that  it  appeared  from  the  undis- 
puted testimony  that  the  plaintiff  had  aban- 
doned any  homestead  right  which  she  may 
have  had.  This  motion  was  denied,  and  the 
jury  returned  a  verdict  for  the  full  amount 
claimed.  Defendant  moved  for  Jndgment  not- 
n'ithstandlng  the  verdict  or  ^or  a  new  trial 
This  motion  was  also  denied,  and  the  defend- 
ant appeals  from  the  order  denying  the  same. 
Counsel  for  appellant  'contend  upon  this 
appeal  that  the  order  should  be  reversed,  and 
Jndgment  ordered  for  defendant  and  in  sup- 
port of  this  contention  advance  two  reasons, 
either  of  which,  if  sustained,  would  require 
a  reversal  of  the  order.  The  first  Is  that  it 
appears  from  the  undisputed  testimony  that 
prior  to  the  sale  the  plaintiff  bad  abandoned 
any  homestead  right  which  she  may  have 
had  In  the  premises.  It  is  patent  that  if  this 
contention  is  correct  in  point  of  fact  plaintiff 
Is  entitled  to  no  damages,  for  in  that  event 
tbe  sale  was  rightful.  The  second  is  that 
even  If  the  homestead  right  existed  when  the 
defendant  sold  the  property,  nevertheless  the 
complaint  does  not  state  a  cause  of  action, 
in  this:  that  it  does  not  allege  any  fads 
which  create  a  liability  on  the  part  of  the 
defendant  for  making  the  sale.  The  basis  of 
this  last  contention  is  that  the  execution  sale 
of  the  homestead.  If  it  was  a  homestead,  con- 
veyed nothing,  and  therefore  the  plaintiff 
was  not  damaged  by  tbe  sale.  Inasmuch  as 
we  fully  agree  with  this  contention,  we  need 
not  consider  whether  the  homestead  was  or 
was  not  abandoned,  and  may  assiune  for  tbe 


purpose  of  this  case  that  the  homestead  right 
existed  at  the  time  of  the  sale.  In  this  state 
the  homestead  defined  by  law  is,  with  certain 
exceptions,  which  have  no  application  here, 
"exempt  from  judgment  lien  and  from  execu- 
tion or  forced  sale."  Section  3605,  Rev. 
Codes  1899.  And  it  "Is  absolutely  exempt 
from  all  such  process,  levy,  or  sale."  Subdi- 
vision T,  i  6517,  Rev.  Codes  1889.  It  la  there- 
fore clear — and  this  is  well  settled — that  tbe 
sale  of  a  homestead  under  execution  is  void, 
and  conveys  no  estate  or  title  to  tbe  pur- 
chaser. Freeman  on  Bxecntlons,  vol.  2,  { 
215;  Thompson  on  Homesteads  and  Exemp- 
tions, i  625,  and  cases  dted.  Also  Blue  y. 
Blue,  88  111.  9,  87  Am.  Dec.  267,  and  cases 
cited  in  note  at  page  273.  87  Am.  Dec  It  Is 
true  an  officer  is  liable  where  he  denies  the 
exemption  to  which  a  defendant  is  by  law 
entitled,  but  his  liability  is  only  for  the  loea 
occasioned  by  his  default  or  wrongful  act 
In  case  of  the  seizure  and  sale  of  personal 
property  the  measure  of  damages  is  ordinar- 
ily the  value  of  the  property  of  which  the 
party  has  been  wrongly  deprived,  but  "in  tbe 
case  of  the  homestead,  bowevw,  the  rule  is 
different  Such  a  sale  is  void,  and  tbe  pre- 
tended purchaser  gets  no  title.  The  defend- 
ant's damages.  If  any,  cannot  exceed  the  costs 
and  damages  which  he  may  sustain  by  rea- 
son of  the  officer's  neglect  to  lay  off  to  blm 
his  homestead.''  Mechem  on  Public  Officers, 
{  774.  The  text  just  quoted  is  supported  by 
Kendell  v.  Clark,  10  Cal.  17,  70  Am.  Dec.  691. 
In  that  case  the  plaintiff  sued  a  sheriff  for 
$2,000  damages  for  selling  his  homestead  un- 
der execution,  and  recovered  judgment.  This 
was  reversed.  The  court  said:  "From  the 
complaint  Itself  It  is  clear  that  no  damage 
has  or  can  result  from  such  a  sale.  If  the 
property  sold  was  a  homestead,  the  sheriff's 
deed  conveyed  nothing.  The  purchaser  at 
such  sale  could  acquire  no  right  to  the  prop- 
erty and  the  plaintiff  suffer  no  Injury."  Mc- 
Cracken  v.  Adier,  98  N.  C.  400,  4  8.  B.  138, 
2  Am.  St  Rep.  340,  is  to  the  same  effect 
Assuming,  then,  that  the  property  In  ques- 
tion in  this  case  was  a  homestead,  and  tbe 
sale  was,  for  this  reason,  wrongful,  the  sale 
being  void,  no  Injury  or  loss  can  be  predicat- 
ed upon  It  The  plaintiff  does  not  in  her 
complaint,  attempt  to  charge  the  defendant 
for  expenses  Incurred  In  removing  a  cloud 
from  her  title  In  fact  no  such  action  was 
instituted.  What  she  does  ask  is  to  recover 
tbe  amount  of  tbe  Pierce  judgment  which 
Shells,  her  vendee,  held  out  of  the  purchase 
price.  It  is  evident  that  she  has  made  the 
wrong  party  defendant  Her  remedy.  If  any 
she  has — that  Is,  if  the  payment  of  the  judg- 
ment by  Shells  was  unauthorized  either  In 
law  or  In  fact— is  against  blm  for  the  bal- 
ance of  the  purchase  price,  and  Is  not  against 
this  defendant  Neither  the  original  nor 
amended  complaint  stated  a  cause  of  action, 
and  the  defendant's  objection  to  the  intro- 
duction of  evidence  should  have  been  sus- 
tained, and  tbe  motion  for  Judgment  notwith- 
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standing  the  verdict  should  have  been  grant- 
ed. 

The  order  appealed  from  will  be  reversed, 
and  the  district  court  is  directed  to  entar 
Judgment  for  defendant    All  concur. 


8ALEM0NSON  r.  THOMPSON.* 

(Savreme  Court  of  North  Dakota.    Feb.  28, 

1904.) 

APPBAI,  —  QUKSriONS  BEVIXWBD  —  BPECIUCA- 
TI0N8  rOB  BEVIEW— RES  JUDICATA— JUDG- 
UENT  IN  ATTAOHKENT— FSAUDUI.ENT  CONVBT- 
ANCK— LBVTT. 

1.  SecUoD  5030,  Rev.  Codes  1899,  which  rov- 
ems  the  trial  of  actions  tried  to  the  court  with- 
out a  Jury,  gives  to  appellants  the  right  to  spec- 
ify questions  of  fact  for  review  upon  appeal, 
but  does  not  confer  the  same  right  upon  re- 
spondents. Specifications  of  fact  Inserted  In  the 
statement  b;  a  respondent,  against  appellant's 
objection,  will  be  disregarded. 

2.  A  question  of  fact  specified  for  review  in 
this  court  under  section  6630,  Rev.  Codes  1899, 
must  be  sufficiently  definite  to  enable  the  re- 
spondent to  determine,  for  the  purposes  of 
amendment,  what  evidence  should  be  included 
in  the  statement  of  case. 

3.  A  judgment  regularly  rendered  and  enter- 
ed by  a  court  of  competent  jurisdiction  is,  in 
the  absence  of  allegation  and  proof  of  fraud  or 
collusion,  conclusive  evidence  of  the  debt  and 
its  amount,  in  an  action  to  try  title  by  the 
judgment  creditor,  against  an  alleged  fraudu- 
lent grantee  of  the  debtor. 

4.  A  judgment  against  a  nonresident,  where 
jurisdiction  rests  only  upon  service  by  publica- 
tion, and  the  seizure  of  the  debtor's  property 
under  a  writ  of  attachment,  has  the  same  con- 
clusive effect,  to  the  extent  of  the  debtor's  in- 
terest In  the  property  seized,  as  a  judgment  ren- 
dered upon  personal  service. 

6.  Under  section  6052,  Rev.  Codes  1899.  "ev- 
ery transfer  of  property  •  •  •  with  intent 
to  delay  or  defraud  any  creditor  or  any  other 
person  of  his  demands,  is  void  apiinst  all  cred- 
itors of  the  debtor.  •  •  •"  As  between  the 
parties,  such  transfers  are  valid ;  but  as  to 
creditors,  they  are  void  at  their  election.  The 
levy  of  a  writ  of  attachment  upon  property 
transferred  to  defraud  creditors  is  deemed  an 
election  by  the  creditor  to  treat  the  conveyance 
as  void.  Property  so  transferred  is  as  much 
subject  to  a  levy  under  execution  or  writ  of  at- 
tachment as  though  no  transfer  had  been  made. 

6.  A  conveyance  of  property  by  a  debtor,  not 
made  In  good  faith,  but  executed  by  the  gran- 
tor and  received  by  the  grantee  with  intent  to 
defraud  creditors,  is  not  relieved  from  the  con- 
demnation of  the  statute  by  the  fact  that  it 
was  given  for  a  valuable  consideration  or  to  pay 
an  honest  debt 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Grand  Forks 
County;  C.  J.  Plsk,  Judge. 

Action  by  Thone  Salemonson  against  Ju- 
lia Thompson.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

B.  O.  Skulason  and  F.  B.  Feetham,  for 
appellant  R.  M.  Carothera  and  Guy  O.  H. 
Corliss,  for  respondent 

YOUNG,  a  J.  This  l8  an  action  to  de- 
termine adverse  claims  to  160  acres  of  land 
situated  in  Grand  Forks  county.  The  com- 
plaint is  substantially  In  the  form  prescribed 

•ReheartDg  denied  November  23,  UOl. 


by  chapter  6,  p.  9,  Laws  1901.  The  plain- 
tiff alleges  that  she  has  an  estate  in  fee  siiii- 
ple  In  the  premises,  and  is  in  possession; 
that  the  defendant  claims  on  Interest  there- 
in; and  prays  that  said  defendant  be  re- 
quired to  set  forth  such  adverse  claim,  to 
the  end  that  its  validity  and  priority  may 
be  determined.  The  defendant  in  her  an- 
swer alleges,  among  other  things,  that  on 
and  prior  to  the  10th  day  of  October,  ISOl, 
the  land  in  question  was  Jointly  owned  and 
occupied  by  the  plaintiff  and  her  brother, 
one  Charles  O.  Myrom,  each  having  an  un- 
divided one-half  Interest;  that  on  the  above- 
named  date  the  said  Myrom  pretended  to 
convey  to  plaintiff  his  interest  therein  by  a 
warranty  deed;  that  on  the  20th  day  of 
Hay,  1901,  prior  thereto,  mutual  promises 
of  marriage  were  made  and  entered  into 
between  this  defendant  and  the  said  Charles 
O.  Myrom;  that  In  the  month  of  June,  1901, 
the  said  Myrom,  under  said  promise  of  mar- 
riage, seduced  the  defendant  and  got  her 
with  child,  which  child  was  born  on  the 
11th  day  of  March,  1902,  and  is  still  Uvhig; 
that  said  Myrom  broke  his  said  contract  of 
marriage,  and  refused  to  perform  the  same; 
that  during  the  most  of  the  time  In  question 
the  said  Myrom  was  a  member  of  the  fam- 
ily of  the  plalntlfl,  which  consisted  of  plain- 
tiff and  her  husband,  Gunder  Salemonson: 
that  the  contract  of  marriage  and  Its  breach, 
and  the  seduction  of  the  defendant  by  My- 
rom, and  the  relations  of  the  defendant  to 
the  said  Myrom,  were  known  at  all  times 
to  the  plaintiff  and  her  said  husband;  that 
after  the  breach  of  said  promise  of  mar- 
riage, and  seduction,  and  with  full  knowl- 
edge thereof  on  the  part  of  the  plaintiff  and 
her  husband,  "the  said  Charles  O.  Myrom. 
with  intent  to  delay  the  defendant  in  her 
demand  for  damages  against  him  for  tl>e 
breach  of  said  marriage  contract  did  fraud- 
ulently, voluntarily,  and  without  considera- 
tion, by  the  conveyance  above  described, 
pretend  to  transfer  to  the  plaintiff  all  his 
Interest  in  said  real  estate;  that  the  plain- 
tiff's said  husband,  Gunder  Salemonson,  act- 
ed for  and  In  behalf  of  the  plaintiff  in  said 
transaction;  that  the  said  transfer  was  made 
In  anticipation  of  a  suit  for  damages  which 
the  plaintiff,  her  husband,  and  the  said 
Charles  O.  Myrom  expected  defendant  to 
bring,  and  for  the  purpose  of  covering  up 
the  property  of  said  Charles  O.  Myrom  and 
thereby  defeating  the  claims  of  this  defend- 
ant; that  the  plaintiff  and  her  husband  par- 
ticipated In  said  fraudulent  scheme,  and  were 
fully  cognizant  of  all  the  facts  above  plead- 
ed; that  by  reason  of  said  fraudulent  tran<)- 
fer  the  defendant  has  been  obstructed  in 
her  enforcement  by  legal  process  of  her 
right  to  the  real  estate  in  satisfaction  of  her 
said  demands."  The  answer  further  alleges 
that  on  the  11th  day  of  March,  1902,  the  de- 
fendant Instituted  an  action  against  Myrom 
to  recover  damages  for  the  breach  of  his 
promise  of  marriage;  that  on  fhe  13th  day 
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of  Marcb,  1S02,  a  writ  of  attachment,  Issned 
In  aid  of  said  action,  was  levied  upon  all  the 
right,  title,  and  Interest  of  NTyrom  In  said 
land;  that  on  the  lat  day  of  July,  1902, 
judgment  was  entered  In  said  action  in  fa- 
vor of  this  defendant  In  the  sum  of  $5,030.20; 
that  on  the  18th  day  of  July,  1002,  a  writ  of 
execution  Issued  thereon,  and  on  the  13th 
day  of  October,  1902,  the  Interest  of  said 
Myrom  In  said  real  estate  was  sold  to  this 
defendant  for  the  sum  of  $2,500,  and  a  sher- 
UTs  -certificate  of  sale  Issued  to  her,  which 
■ale  was  thereafter  duly  confirmed  by  the 
court  The  defendant  prays,  among  other 
thlnga,  that  Myrom's  conveyance  to  the 
plaintiff  be  decreed  to  be  null  and  void  and 
canceled  of  record,  and  that  the  sale  upon 
execution  to  this  defendant  be  declared  valid 
and  binding  as  to  Myrom's  undivided  one- 
half  Interest.  The  plaintiff  filed  a  reply.  In 
which  she  admits  that  she  and  Myrom  were 
the  owners  of  the  land  aa  alleged;  that  My- 
rom executed  the  conveyance  In  question; 
but  denies  that  it  was  a  pretended  or  fraud- 
ulent conveyance,  or  was  made  for  the  pur- 
pose of  hindering  or  defrauding  the  defend- 
ant or  any  other  person;  and  alleges  that 
it  was  executed  in  good  faith  and  for  a 
valuable  consideration;  "that  the  interest 
of  said  Charles  O.  Myrom  was  purchased  by 
Ounder  Salemonson,  the  husband  of  the 
plaintiff,  and  that  said  Gunder  Salemonson 
caused  the  said  deed  of  conveyance  upon 
said  purchase  to  be  executed  to  his  wife, 
this  plaintiff."  The  reply  also  denies  that 
any  marriage  contract  ever  existed  between 
the  defendant  and  Myrom,  or  that  Myrom 
ever  violated  any  marriage  contract,  or  that 
any  action  to  recover  damages  was  insti- 
tuted, or  that  any  judgment  was  recovered, 
and  alleges  that  all  proceedings  In  said  ac- 
tion were  utterly  without  jurisdiction,  either 
over  the  person  of  said  Charles  O.  Myrom 
or  of  the  real  estate  described  in  the  com- 
plolut  and  answer  herein,  and  that  said 
Charles  O.  Myrom  was  never  personally 
served  with  the  summons  in  said  pretended 
action  within  the  state  of  North  Dakota, 
and  never  appeared  in  said  action;  that  the 
only  service  of  summons  upon  him  was  by 
publication,  and  that  no  property  of  said 
Myrom  was  ever  attached  in  the  state  of 
North  Dakota  in  said  action.  The  trial  court 
entered  judgment  declaring  that  the  attach- 
ment. Judgment,  and  execution  were  null 
and  void,  and  that  the  defendant  has  no  es- 
tate or  interest  in  the  premises.  Defendant 
appeals. 

The  statement  of  case,  which  was  set- 
tled pursuant  to  section  5630,  Rev.  Codes 
1899,  under  which  the  case  was  tried,  pre- 
sents an  anomalous  condition.  It  Includes 
spedflcatiens  of  fact  for  retrial  in  this  court 
on  behalf  of  the  respondent  as  well  as  the 
appellant.  The  respondent  injected  into  the 
statement,  over  appellant's  objection,  six 
specifications  of  fact  which  she  desires  to 
bare  reviewed  on  this  appeal  These  spec- 
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iflcatlons  must  be  disregarded.  Section  5630, 
Bev.  Codes  1890,  prescribes  what  the  state- 
ment of  case  shall  contain,  and  Is  the  source 
of  our  authority  to  review  evidence  in  all 
cases  tried  thereunder.  That  section  pro- 
vides that:  "A  party  desiring  to  appeal 
from  a  judgment  in  any  such  action,  shall 
cause  a  statement  of  the  case  to  be  settled 
*  *  *  and  shall  specify  therein  the  ques- 
tions of  fact  that  he  desires  the  Supreme 
Ooiurt  to  review,  and  all  questions  of  fact  not 
so  specified  shall  be  deemed  on  appeal  to 
have  been  properly  decided  by  the  trial 
court  Only  such  evidence  as  relates  to  the 
questions  of  fact  to  be  reviewed  shall  be 
embodied  in  this  statement  But  If  the 
appellant  shall  specify  in  the  statement  that 
he  desires  to  review  the  entire  case  all  the 
evidence  and  proceedings  shall  be  embodied 
in  the  statement  *  •  •  The  Supreme 
Court  shall  try  anew  the  questions  of  fact 
specified  in  the  statement  or  in  the  entire 
case.  If  the  appellant  demands  a  retrial  of 
the  entire  case.  *  *  *"  This  statute  does 
not  confer  upon  a  respondent  the  right  to 
secure  a  review  of  the  evidence  upon  any 
fact  That  right  is  conferred  only  upon  the 
appellant 

Moreover,  we  are  of  opinion  that  the  ap- 
pellant's specification  is  insufficient  to  call 
for  a  review  of  the  evidence.  It  is  as  fol- 
lows: "Appellant  specifies  the  following 
question  of  fact  which  she  desires  the  Su- 
preme Court  to  review,  to  wit  was  Julia 
Thompson,  the  above-named  defendant  and 
appellant  a  creditor  of  Charles  O.  Myrom?" 
The  vice  in  this  question  is  that  It  does  not 
present  for  examination  and  determination 
on  the  evidence  any  particular  fact  but  on 
the  contrary,  calls  for  the  deduction  of  a  le- 
gal conclusion  from  Indefinite  and  unknown 
facts.  The  trial  judge  found,  as  matter  of 
law,  that  the  defendant  was  not  a  creditor. 
We  think,  on  the  facts  of  this  case,  that  the 
question  was  properly  classified  as  one  of 
law,  and  not  of  fact  The  statute  above 
quoted  contemplates  that  the  specification 
of  questions  of  fact  for  review  in  this  court 
shall  be  sufilciently  specific  to  enable  the  re- 
spondent to  determine,  for  the  purposes  of 
amendment  what  evidence  should  be  includ- 
ed in  the  statement  upon  the  controverted 
question  of  fact  One  could  only  conjecture 
as  to  what  evidence  or  facts  the  appellant 
would  rely  upon  to  sustain  her  contention 
that  she  was  a  creditor.  The  case  of  Doug- 
las V.  Richards,  10  N.  D.  366,  87  N.  W.  600, 
is  in  point  upon  the  suflBdency  of  this  specifi- 
cation. 

While  we  are  not  able  to  examine  the  evi- 
dence, the  findings  of  fact  made  by  the  trial 
court  cover  all  of  the  questions  In  controver- 
sy, and  furnish  a  sufficient  basis  for  a  right 
disposition  of  the  case.  The  record  contains 
two  sets  of  findings.  The  trial  court  found, 
at  the  instance  of  the  plaintiff:  "(1)  That 
previous  to  October  10,  1901,  the  plaintiff  and 
one  Charles  O.  Myrom  waa  each  the  owner 
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of  an  nndlTlded  one-half  Interest  In  said  real 
estate,  and  that  on  said  October  10,  1901,  the 
si&li  Charlea  O.  MTiom,  for  a  valuable  con- 
sideration, executed  and  delivered  to  the 
plaintiff  a  warranty  deed  conveying  to  plain- 
tiff all  hla  said  interest  in  said  land;  (2)  that 
said  conveyance  was  so  executed  and  dellv- 
ored  by  said  Charles  O.  Myrom  to  this  plain- 
tiff, and  for  the  purpose  of  paying  certain  of 
Ills  debts,  bnt  with  intent  to  defraud  the  de- 
fondant  out  of  any  claim  which  she  might 
have  against  said  Charles  O.  Myrom;  (3) 
that  the  real  purchaser  of  the  Interest  of 
said  Charles  O.  Myrom  In  said  real  estate 
was  Gimder  Salemonson,  the  husband  of  the 
plaintiff,  and  that  said  Gunder  Salemonson 
purchased  the  said  real  estate  with  intent 
to  defraud  the  defendant  out  of  any  claim 
which  she  might  have  against  said  Myrom, 
and  with  knowledge  of  such  intent  on  the 
part  of  the  said  Charles  O.  Myrom,  and  that 
said  Gunder  Salemonson  agreed  to  pay  said 
Charles  O.  Myrom,  and  said  Charles  O.  My- 
rom agreed  to  accept,  for  his  undivided  one- 
lialf  Interest  in  said  real  estate,  the  sum  of 
lifteen  hundred  ($1,500)  dollars,  and  that 
said  amount  was  the  reasonable  value  of 
his  undivided  one-half  interest  in  said  prem- 
ises, the  said  real  estate  being  worth  the  sum 
of  forty-flve  hundred  ($4,500)  dollars,  and  be- 
ing Incumbered  by  a  mortgage  for  fifteen 
hundred  ($1,500)  dollars;  (4)  that  it  was  the 
imderstauding  between  Myrom  and  said  Gun- 
tier  Salemonson  that  said  Salemonson  should 
pay  said  fifteen  hundred  ($1,500)  dollars  by 
applying  the  same  In  extinguishment  of  the 
debts  of  the  said  Charles  O.  Myrom,  paying 
to  said  Charles  O.  Myrom  any  surplus  there 
might  be  after  paying  his  said  debts,  and 
that  said  Gunder  Salemonson,  after  the  ex- 
ecution and  delivery  of  said  deed,  and  be- 
tween that  time  and  March  1,  1902,  paid 
debts  of  the  said  Myrom  exceeding  said  sum  | 
of  fifteen  hundred  ($1,500)  dollars;  (5)  that, 
instead  of  having  the  deed  of  conveyance  of  ' 
said  land  executed  to  himself,  said  Gunder 
Salemonson  had  said  deed  executed  to  hla  | 
wife,  the  plaintiff  herein,  and  gave  her  the 
land  so  purchased  by  him  as  aforesaid;  (6) 
that  subsequent  to  the  execution  and  deliv- 
ery of  said  deed  the  defendant  levied  an  at- 
tachment upon  the  said  real  estate,  as  the 
l)roperty  of  the  said  Charles  O.  Myrom,  In 
an  action  commenced  by  her  for  damages  for 
breach  of  promise  of  marriage;  and  that  the 
snid  Charles  O.  Myrom  was  never  served  per- 
sonally within  the  state  of  North  Daliota, 
and  never  appeared  in  said  action,  and  that 
the  only  Jurisdiction  ever  attempted  to  be  ob- 
tained In  said  action  over  his  person  or  prop- 
erty was  by  the  levy  of  said  attachment  on 
said  real  estate,  and  the  service  of  the  sum- 
mons upon  him  by  publication;  and  that 
subsequently  a  judgment  was  rendered  In 
said  action,  based  entirely  upon  said  attach- 
ment and  said  constructive  service  of  pro- 
cess, and  that  under  said  Judgment  said  de- 
fendant caused  execution  to  be  issued  and 


the  said  real  property  told  as  the  property 
of  said  Charles  O.  Myrom,  the  said  sale  be- 
ing made  on  the  13th  day  of  October,  1902, 
and  the  Interest  of  said  Myrom  on  said  sale 
being  purchased  by  the  defendant,  and  the 
sheriff's  certificate  iasned  by  the  sheriff  to 
her;  that,  at  the  time  of  the  execution  and 
delivery  of  said  deed,  the  said  Charlea  O. 
Myrom  had  broken  his  marriage  contract 
with  the  defendant,  but  that  said  marriage 
contract  was  based  upon  an  immoral  consid- 
eration, to  wit,  the  consideration  that  the 
said  Myrom  should  be  permitted  to  have  sex- 
ual intercourse  with  defendant  If  he  wonld 
promise  to  marry  her,  and  that  upon  his  mak- 
ing defendant  said  promise,  and  in  consid- 
eration thereof,  she  permitted  him  to  have 
sexual  intercourse  with  her."  The  facts 
found  on  the  request  of  the  defendant  are 
substantially  those  alleged  in  her  answer 
hereinbefore  set  out 

As  conclusions  of  law  the  trial  court 
found:  "(1)  That  the  plaintiff  is  the  owner 
in  fee  simple  of  all  of  said  real  estate,  and 
that  the  defendant  has  no  interest  in  or  lien 
thereon;  (2)  that  the  deed  of  conveyance 
from  Charles  O.  Myrom  to  the  plaintiff  here- 
in was  not  a  fraudulent  conveyance  as  to 
this  defendant  for  the  reason  that  the  said 
defendant  had  no  valid  claim  for  damages 
against  said  Myrom;  (3)  that  the  defendant 
was  not  a  creditor  of  said  Charles  O.  Myrom 
at  the  time  of  the  execution  and  delivery  of 
said  conveyance;  (4)  that  the  marriage  con- 
tract, for  the  breach  of  which  said  action 
was  Instituted  by  defendant  against  said 
Charles  O.  Myrom,  was  a  contract  void  be- 
cause founded  upon  an  Immoral  considera- 
tion; (5)  that  plaintiff  is  entitled  to  Judgment 
adjudging  that  the  defendant  has  no  Intor- 
est  in  or  lien  upon  said  premlaes,  and  bar- 
ring and  foreclosing  her  from  any  Interest  In 
or  lien  thereon." 

This  case  tarns  upon  the  answer  to  two 
questions,  viz.:  (1)  Was  defendant  a  credit- 
or of  Myrom,  and  (2)  was  Myrom's  deed 
to  the  plaintiff  void  as  to  his  creditors?  If 
either  of  these  questions  Is  answered  in  the 
negative,  the  defendant  must  fail,  for  if  she 
is  not  a  creditor  she  has  no  standing  to  at- 
tack the  conveyance,  however  fraudulent  It 
may  be.  And,  even  though  she  is  a  creditor, 
she  cannot  prevail  If  the  conveyance  Is  valid 
as  to  creditors.  The  Judgment  of  the  trial 
court  is  based  upon  the  conclusion  that  the 
defendant  Is  not  a  creditor.  We  reach  the 
opposite  conclusion.  The  conclusion  of  the 
trial  court  rests  entlr^y  upon  its  finding  that 
the  marriage  contract,  for  the  breach  of 
which  the  defendant  recovered  Judgment  In 
her  action  against  Myrom,  was  based  upon 
an  immoral  consideration,  to  wit,  her  prom- 
ise to  permit  him  to  have  sexual  intercourse. 
It  has  been  held  In  numerons  cases  that  a 
recovery  for  the  breach  of  a  marriage  con- 
tract will  be  defeated  upon  proper  allegation 
and  proof  that  it  was  based  upon  such  a  con- 
sideration.    Wharton  on  Cont  {  373;   Storj 
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on  Cont  I  468;  Saxon  ▼.  Wood,  4  Ind.  App. 
242,  30  N.  B.  797;  Hanks  t.  Nagle,  54  OaL 
51,  S5  Am.  Rep.  67;  Bolgneres  t.  Boulon, 
54  Cal.  146;  Stelnfeld  v.  Levy,  16  Abb.  Praa 
(N.  S.)  26;  Bnrke  t.  Shaver.  92  Va.  345,  23  S. 
IL  749;  Baldy  v.  Stratton,  11  Pa.  316.  Conn- 
sel  for  defendant  do  not  contend  tbat  this  Is 
not  the  law.  Their  contention  Is  that  th« 
fact  !b  otherwise,  and  tbat  no  such  promise 
was  made,  and  in  support  of  this  contention 
they  have  exhibited  in  their  brief  what  pur- 
ports to  be  all  of  the  evidence  upon  which 
the  finding  rests.  Inasmuch  as  the  appellant 
has  not  specified  this  fact  for  review,  we 
are  without  authority  to  examine  the  evi- 
dence to  ascertain  whether  it  Is  or  Is  not 
tme.  In  our  opinion,  the  fact  upon  which 
the  case  was  decided  In  the  district  court 
was  not  in  issue  and  could  not  be  placed  in 
issue,  and  was  therefore  not  a  material 
finding  in  this  case.  We  fully  agree  with  the 
contention  of  appeUant's  counsel  that,  as 
matter  of  law,  the  Judgment  rendered  In  the 
defendant's  action  against  Myrom  for  the 
breach  of  the  marriage  contract  fixed  her 
character  as  a  Judgment  creditor,  and  that 
the  question  as  to  Myrom's  legal  liability  to 
her,  having  been  adjudged  and  determined  In 
tbat  action.  Is  not  now  open  to  reluTestlga- 
tion  in  this  case.  The  decided  weight  of  Ju- 
dicial opinion  is  to  the  eCTect  that  a  Judg- 
ment rendered  by  a  court  of  competent  Ju- 
risdiction, In  regular  course  of  Judicial  pro- 
ceeding, is,  in  the  absence  of  allegation  and 
proof  of  fraud  or  collusion,  conclusive  evi- 
dence of  the  debt  and  its  amount,  in  an  ac- 
tion by  a  Judgment  creditor  against  an  alleg- 
ed fraudulent  grantee  of  the  Judgment  debtor; 
and  that  errors  or  irregularities  in  its  rendi- 
tion, or  laches  in  making  defense,  are  deter- 
mined by  the  Judgment,  and  cannot  be  retried 
in  a  collateral  proceeding  against  the  grantee. 
See  Minnesota  Thresher  Company  v.  Schaack, 

10  S.  D.  511,  74  N.  W.  445;  Sidensparker  v. 
Sidensparker,  62  Me.  481,  83  Am.  Dec.  527; 
Swlbart  y.  Shuam,  24  Ohio  St  432;  Candee 
T.  Lord,  2  N.  Y.  269,  61  Am.  Dec.  284;  Win- 
gate  v.  Haywood,  40  N.  H.  437;  Pickett  v, 
PipUn,  64  Ala.  520;    Ferguson  v.  Kumler, 

11  Minn.  104  (GU.  62);  Scott  v.  Wagon 
Works,  48  Ind.  76;  Strong  v.  Lawrence,  58 
Iowa,  66,  12  N.  W.  74;  BuQip  on  Fraudu- 
lent Conv.  (3d  Ed.)  pp.  576,  577;  Freeman, 
Judgm.  {  418;  Davidson  v.  Burke,  143  111. 
139,  32  N.  a  614,  86  Am.  St  Rep.  367; 
Qnlnn  v.  People,  146  111.  275,  34  N.  E.  148; 
Mattlngly  v.  Nye,  8  Wall.  (U.  a)  370,  19  L. 
Ed.  380;  Newman  v.  Wlllitts,  60  111.  519; 
Morley  v.  Stringer  (Mich.)  95  N.  W.  978; 
Pabst  Brewing  Co.  v.  Jensen,  68  Minn.  293, 
71  N.  W.  SS4;  Moore  &  Handley  Hardware 
Go.  T.  Curry.  106  Ala.  284,  18  South.  46; 
Bain  v.  Wells,  107  Ala.  662,  10  South.  774; 
Burgess  v.  Simonson,  45  N.  Y.  225;  Ooodnow 
▼.  Smith,  97  Mass.  69;  Carpenter  v.  Osbom, 
102  N.  Y.  552,  7  N.  B.  823;  Lewis  v.  Rogers, 
IC  Pa.  18;  Sheets  v.  Hanbest's  Bx'rs,  81  Pa. 
100;  Ueckley'B  Appeal.  102  Pa.  636;    Vogt 


T.  Tlcknor,  48  N.  H.  242;  Forlst  y.  Bellows, 
59  N.  H.  231;  Bensimer  y.  Fell,  35  W.  Va. 
15,  12  S.  B.  1078,  29  Am.  St  Rep.  774;  Need- 
ham  y.  Wlllson  (O.  C.)  47  Fed.  97;  Harrison 
y.  Pender,  44  N.  O.  78,  67  Am.  Dec.  573; 
Mosgrove  v.  Harris,  94  Cal.  162,  29  Pac. 
490;  McOanleas  v.  Smith.  51  N.  J.  Bq.  505, 
25  Atl.  211;  Davidson  v.  Burke,  143  111.  139, 
32  N.  B.  514,  86  Am.  St.  Rep.  367.  See, 
also,  2  Black,  Judgm.  S  GOo,  and  cases  cited. 
Slven  in  cases  where  the  judgment  is  not  con- 
sidered conclusive,  it  is  held  that  the  defense 
of  Illegality  of  consideration — for  Instance, 
tbat  it  is  based  upon  a  Sunday  contract  or 
a  gambling  transaction — not  having  been 
Interposed  by  the  judgment  debtor,  cannot 
be  taken  advantage  of  when  the  judgment  is 
collaterally  offered  in  evidence  In  another 
action.  Jenness  v.  Berry,  17  N.  H.  549; 
Chicago  Driving  Park  v.  West  36  III.  App. 
496;  McCanless  y.  Smith,  61  N.  J.  Bq.  505, 
25  Atl.  211.  It  Is  also  well  settled  that  a 
Judgment  obtained  against  a  nonresident 
where  the  Jurisdiction  rests  only  upon  serv- 
ice by  publication  and  the  seizure  of  the 
debtor's  property  under  a  writ  of  attach- 
ment has  the  same  conclusive  effect,  to  the 
extent  of  his  interest  in  the  property  seized, 
as  a  Judgment  rendered  upon  personal  serv- 
ice. Voorhees  y.  Jackson,  10  Pet  449,  9 
L.  Bd.  400;  Cooper  y.  Reynolds,  10  Wall. 
809,  19  L.  Ed.  931;  Needbam  v.  Willson  (0. 
O.)  47  Fed.  97;  Mosgrove  v.  Harris,  94  Cal. 
162,  29  Pac  490;  Kane  y.  Cook,  8  Cal.  449; 
Eastman  y.  Wadlelgh,  65  Me.  251,  20  Am. 
Rep.  695;  Banta  y.  Wood,  32  Iowa,  469; 
Exchange  Nat  Bank  y.  Clement  109  Ala. 
270,  10  South.  814;  Woodruff  v.  Taylor,  20 
Vt  65.;  Freeman  y.  Alderson,  119  V.  S.  185. 
7  Sup.  Ct  105,  30  L.  Ed.  372. 

In  the  case  at  bar,  the  plaintiff  does  not 
assail  the  Judgment  for  fraud  or  collusion. 
Neither,  in  her  reply,  does  she  attack  It  up- 
on the  ground  upon  which  the  trial  court 
held  It  invalid,  namely,  tbat  the  marriage 
contract  upon  which  it  was  based  rested 
upon  an  immoral  consideration.  Her  sole 
attack  Is  upon  the  Jurisdiction  of  the  court 
to  render  It  The  grounds  alleged  in  her 
reply  are  (and  she  alleges  no  others)  that 
there  was  no  personal  service  upon  Myrom, 
and  that  no  property  owned  by  him  was  at- 
tached. We  are  of  opinion  that  the  findings 
show  Jurisdiction.  True,  there  was  no  per- 
sonal service,  but  that  was  not  essential  If 
Jurisdiction  was  established  by  a  valid  at- 
tachment and  publication.  If,  as  to  credit- 
ors, the  land  involved  In  this  action  was  My- 
rom's when  the  levy  was  made,  it  will  be 
conceded  that  the  court  bad  jurisdiction  to 
render  a  judgment  In  the  action  which  would 
be  valid  and  binding  to  the  extent  of  bis 
Interest.  If  It  was  not  then  there  was  noth- 
ing for  the  jurisdiction  of  the  court  to  rest 
upon,  and  tbe  attachment  judgment  and 
sale  would  be  nullities.  Tbe  validity  and 
effect  of  Myrom's  deed  is,  then,  the  decisive 
question  as  to  Jurisdiction.    It  Is,  we  think. 
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entirely  clear  that  It  was  void  aa  to  creditors. 
As  to  them  It  was  wholly  Inoperative  as  a 
coQTeyance.  The  land,  therefore,  when  seis- 
ed under  the  writ,  was  Myrom's,  and  Ita 
seizure  established  Jurisdiction.  Our  statute 
(section  5052,  Rev.  Codes  1889)  declares  that: 
"Every  transfer  of  property,  •  •  •  velth 
Intent  to  delay  or  defraud  any  creditor  or 
any  other  person  of  his  demands,  Is  void 
against  all  creditors  of  the  debtor.  •  •  •" 
By  section  5055,  Rev.  Codes  1899.  the  qaes- 
tlon  of  fraudulent  Intent  Is  made  "one  of 
fact  and  not  of  law."  It  Is  expressly  found 
that  the  deed  was  executed  by  Myrom  "with 
Intent  to  defraud  the  defendant  out  of  any 
claim  which  she  might  have  against  him," 
and  that  the  plalntUI's  husband  purchased 
the  land  with  like  Intent.  This  presents  a 
case  of  actual  fraud  participated  In  by  both 
parties  to  the  conveyance,  and  the  finding 
of  the  fraudulent  intent  Is  conclusive  against 
Its  validity  as  to  Myrom's  creditors.  "A 
fraudulent  conveyance  Is  no  conveyance  as 
against  the  Interests  Intended  to  be  defraud- 
ed." The  language  of  Chancellor  Kent,  Just 
quoted  from  Sands  v.  Codwlse,  4  Johns.  586, 
4  Am.  Dec.  306,  was  approved  by  Judge 
Story  in  Bean  v.  Smith,  2  Mason,  252,  Fed. 
Cas.  No.  1,174,  18  Myer's  Fed.' Dec.  406,  who. 
In  speaking  of  the  conveyances  Involved  in 
that  action,  said:  "The  conveyances  were  In 
their  very  concoction  fraudulent  They 
were,  therefore,  In  the  language  of  the  stat- 
ute, 'utterly  void'  as  against  creditors,  and 
cannot  be  permitted  to  stand  as  a  security 
for  any  advances  subsequently  made,  or  any 
pretended  debts  then  due.  All  the  reasons 
of  public  policy  so  forcibly  urged  In  Sands 
r.  Codwlse  against  such  an  allowance  com- 
mand the  court  to  be  rigid  hi  denying  to  those 
who  are  guilty  of  bad  faith  any  such  In- 
dulgence. Let  them  reap  the  due  reward  of 
their  own  misconduct."  Our  own  court  has 
adopted  the  same  rule  as  to  the  effect  of 
deeds  fraudulent  in  fact.  See  Panlson  ▼. 
Ward,  4  N.  D.  100,  68  N.  W.  792;  Roller  Billl 
V.  Ward,  6  N.  D.  817,  70  N.  W.  271,  and 
cases  dted.  The  trial  court  found  that  the 
deed  "was  not  a  fraudulent  conveyance  as 
to  this  defendant,  for  the  reason  that  the 
defendant  had  no  valid  claim  for  damages 
against  Myrom."  The  sole  ground  of  this 
conclusion  was  that  the  defendant  was  not 
a  creditor.  The  conclusion,  resting  wholly 
upon  an  Immaterial  finding,  falls  with  the 
finding  upon  which  It  Is  based.  Such  con- 
veyances, while  valid  between  the  parties, 
are  void  as  to  creditors,  at  their  election. 
The  levy  of  a  writ  of  attachment  on  the  prop- 
erty conveyed  Is  deemed  to  be  a  declaration 
by  the  creditor  of  his  election  to  treat  the 
conveyance  as  void.  McKlnney  v.  Bank,  104 
ni.  180;  Bostwlck  v.  Blake,  145  111.  85,  84 
N.  E.  38;  Hall  v.  Stryker,  27  N.  T.  596;  Al- 
len V.  Berry,  50  Mo.  91;  McKee  v.  Gilchrist, 
8  Watts.  284.  In  Hall  v.  Stryker,  supra,  It 
was  said,  In  reference  to  the  rights  of  cred- 
itors In  the  property  of  a  debtor  which  has 


been  fraudulently  conveyed:  "Tha  transfer 
being  void  as  to  them,  the  law  considers  the 
property,  quoad  them,  as  still  the  property  of 
their  debtor.  •  •  •  When  the  creditor 
has  procured  leiral  process,  such  as  the  law 
allows  a  creditor  to  have  against  the  prop- 
erty of  his  debtor,  he  has  acquired  the  stand- 
ing of  a  creditor  in  respect  to  all  the  prop- 
erty of  his  debtor;  and  that  which  he  has 
conveyed  with  the  Intent  forbidden  by  the 
law  (the  conveyance  being  void)  Is  as  much 
his,  in  the  Judgment  of  the  Uw,  and  as 
fully  subject  to  the  process,  as  if  the  con- 
veyance had  not  been  made."  In  Bostwlck 
V.  Blake,  supra,  it  was  said  that,  the  moment 
the  writ  of  attachment  Is  levied  upon  the 
property  of  the  debtor,  the  election  of  the 
creditor  to  treat  the  conveyance  as  void  is  de- 
clared, and  the  attachment  becomes  a  lien 
against  the  property,  with  the  same  effect 
as  if  the  deed  had  never  been  made.  "Tlie 
theory  of  the  law  Is  that  a  fraudulent  trans- 
fer passes  nothing  as  against  creditors.  For 
all  purposes  of  appropriating  the  property  to 
the  satisfaction  of  their  demands.  It  Is  to  be 
deemed  vested  in  the  debtor.  Bomp  on 
Fraudulent  Conveyances,  465."  Having 
reached  the  conclusion  that  Myrom's  deed 
was  void  as  to  creditors,  it  follows  neces- 
sarily that  the  land  was  his  when  attached, 
and  sustained  the  Jurisdiction  of  the  court 
to  render  Judgment  In  the  action.  The  Judg- 
ment in  that  action  did  not  settle  the  ques- 
tion of  title,  however.  "Questions  of  con- 
filctlng  titles  must  be  settled  in  appropriate 
actions  devised  for  that  purpose."  Sedgwick 
&  Wait  on  Trial  of  Title  to  Land,  i  176; 
Exchange  Bank  v.  Clement,  109  Ala.  270,  19 
South.  814,  and  cases  cited  on  page  277,  109 
Ala.,  page  816,  19  South. 

We  cannot  agree  to  the  contention  that 
the  conveyance  Is  relieved  from  the  con- 
demnation of  the  statute  because  Myrom 
executed  It  upon  "the  understanding"  that 
Salemonson  would  pay  him  $1,500  "by  pay- 
ing the  same  In  extinguishment  of  his  debts," 
and  paying  the  surplus,  if  any,  to  him,  and 
subsequently  paid  debts  equivalent  in  amount 
to  the  value  of  the  property.  True,  a  debtor 
may  pay  or  secure  one  creditor  in  preference 
to  another.  Section  6050,  Rev.  Codes  1899, 
expressly  so  declares.  He  may  therefore 
convey  his  property  to  one  creditor  in  pref- 
erence to  another,  and  such  conveyances 
are  not,  for  that  reason,  void  as  to  credit- 
ors. The  law  does  not  look  with  ill  favor 
upon  the  payment  of  honest  debts,  even 
when  payment  results  in  one  creditor  re- 
ceiving a  preference  over  another.  But  this 
conveyance  does  not  come  within  the  pro- 
tection of  this  doctrine.  Waiving  the  fact 
that  neither  the  plaintiff  nor  her  husband 
was  In  fact  a  creditor  of  Myrom,  and  the 
fact  that  not  a  dollar  of  his  debts  was  paid 
by  the  delivery  of  the  deed,  the  consideration 
being  merely  Saiemonson's  promise  to  the 
grantor  to  pay  them,  and  the  further  fact 
that  the  "understanding"  that  the  conoid- 
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eration  was  In  part  to  be  paid  to  Myrom'a 
eredltora  waa  a  secret  arrangement  between 
the  grantor  and  Salemonson  and  waa  nn- 
known  to  the  creditors,  still  the  deed  mnst 
be  held  void.  Not  every  conveyance  to  a 
creditor  to  pay  an  honest  debt,  or  for  a  val- 
uable consideration.  Is  valid  as  to  creditors^ 
it  mnst  also  be  in  good  faith.  Even  though 
given  to  pay  or  secure  honest  debts,  the  in- 
struments are  void  if  given  and  received 
"with  the  intent  to  delay  or  defraud  any 
creditor,"  and  that  is  the  unchallenged  fact 
in  this  case.  The  fraudulent  Intent  of  the 
grantor  and  the  complicity  of  the  grantee 
vitiate  the  conveyance,  even  to  the  extent 
of  depriving  the  fraudulent  grantee  of  the 
right  to  relief  in  respect  to  payments  made 
or  obligations  assumed.  The  doctrine  of  the 
cases,  as  ennnclated  in  Beldler  v.  Orane,  186 
111.  92,  25  N.  B.  6S5,  25  Am.  St.  Rep.  349,  Is 
that:  "A  transfer  of  property  must  not  only 
be  npon  a  good  consideration,  but  it  must 
also  be  bona  flde.  Even  though  the  grantee 
or  assignee  pays  a  valuable,  adequate,  and 
foil  consideration,  yet  if  the  grantor  or  as- 
signor sells  for  the  purpose  of  defeating  .the 
claims  of  his  creditors,  and  such  grantee  or 
assignee  knowingly  assists  in  effectuating 
sncb  tteudolent  Intent,  or  even  lias  notice 
thereof,  he  will  be  regarded  as  a  partici- 
pator In  the  tiaad,  for  the  law  never  allows 
one  man  to  assist  in  cheating  another."  In 
Union  Nat  Bank  v.  Warner,  12  Hun,  806,  It 
was  Insisted  that  ther^  was  an  actual  con- 
sideration paid  by  the  grantees  at  the  time 
of  the  grant  by  an  agreement  to  pay  debts 
to  certain  creditors,  and  that  the  conveyance 
shonld  therefore  be  sustained.  This  was  de- 
nied. The  court  said  that  the  grantees  "ac- 
cepted the  conveyance  with  the  fraudulent 
design  and  Intent  on  their  part  to  Iilnder, 
delay,  and  defraud  the  creditors  of  the 
grantor.  They  were  partlceps  crimlnls  in 
the  corrupt  arrangement,  and  can  therefore 
claim  nothing  under  It,  either  to  their  own 
advantage  or  to  the  advantage  of  any  one 
else.  As  is  stated  by  Johnson,  J.,  in  Briggs 
V.  IiCerrUl,  58  Barb.  889:  'A  party  bargain- 
ing with  a  debtor,  with  fraudulent  intent, 
does  it  at  the  peril  of  liavlng  that  which  he 
receives  taken  from  blm  by  creditors  whom 
be  Is  attempting  to  defraud,  without  hav- 
ing any  remedy  to  recover  what  he  parts 
with  in  carrying  out  Ills  bargain.  The  law 
will  leave  him  in  the  snare  his  own  devices 
have  laid.'  In  such  case,  actual  payment 
of  full  value  will  not  protect  the  fraudulent 
vendee  or  grantee  against  the  claim  of  the 
creditor.  As  was  said  in  Wood  v.  Hunt,  88 
Barb.  802,  the  complicity  of  the  grantee  In 
the  fraud  of  the  grantor  deprives  him  of  any 
right  to  relief  in  respect  to  such  payment" 
In  support  of  the  doctrine  tliat  the  payment 
of  a  valuable  consideration  will  not  alone 
sustain  a  conveyance  which  is  made  and  re- 
ceived with  Intent  to  delay  or  defraud  cred- 
itors, see  particularly,  Billings  v.  Russell, 
101  N.  Y.  226,  4  N.  B.  531;    also,  May  T. 


Walter,  86  N.  Y.  8;  Commercial  Bank  ▼. 
Bolton,  87  Hun,  547,  35  N.  Y.  Supp.  138; 
Fulierton  v.  Vlall,  42  How.  Prac  294;  Good- 
hue V.  Berrien,  2  Sandf.  Ch.  630;  Hedges  v. 
Payne  (Sup.)  17  N.  Y.  Supp.  800;  Howe  v. 
Sommers  (Sup.)  48  N.  Y.  Supp.  162;  Kurta 
V.  Lewis  Volght  &  Sons  Co.  (Mo.  Sup.)  75 
8.  W.  386;  Spuck  v.  Logan  (Md.)  64  Atl.  988; 
Salzensteln  v.  Hettrlck,  106  111.  App.  99; 
Blckstaedt  v.  Moses,  Id.  634;  Colorado  T.  & 
T.  Oa  V.  Acres  Com.  Co.  (Colo.  App.)  70  Pao. 
954;  Hedrick  v.  Strauss  (Neb.)  60  N.  W.  928: 
Landauer  v.  Mack  (Neb.)  61  N.  W.  597;  Mar- 
cus V.  Leake  (Neb.)  84  N.  W.  100;  Foley  v. 
Doyle  (Neb.)  95  N.  W.  1067;  Smith  v.  Schwed 
(0.  0.)  8  Fed.  483;  Union  Nat  Bank  T.  War- 
ner, 12  Hun,  306;  Pope  v.  Kingman  &  0>. 
(Neb.)  96  N.  W.  519;  Beldler  v.  Crane,  185 
111.  92,  25  N.  E.  655,  25  Am.  St  Rep.  349; 
Garland  v.  Rives,  4  Rand.  282,  15  Am.  Dec. 
756;  Morley  v.  Stringer  (Mich.)  96  N.  W. 
978;  Davis  v.  Leopold,  87  N.  Y.  620;  Men- 
ton  V.  Adams,  49  Cal.  620;  Stovall  v.  Bank, 
8  Smedee  &  M.  805,  47  Am.  Dec.  85;  Petti- 
bone  V.  Stevens,  15  Conn.  Id,  88  Am.  Dec. 
57;  Bump  on  Fraudulent  Conveyances,  { 
628. 

The  district  court-  is  directed  to  reverse 
the  Judgment  appealed  from,  and  to  enter 
judgment  in  favor  of  the  defendant  declar- 
ing Myrom's  deed  void  as  to  this  defendant 
and  canceling  the  same  of  record,  and  con- 
firming the  defendant's  Interest  in  the  prem- 
ises as  prayed  for  in  her  answer.  All  con- 
cur. 

COCHRANE,  J.,  having  been  of  counsel  In 
the  court  below,  did  not  participate  in  the 
decision.  Judge  W.  J.  KNEE8HAW,  of  the 
Seventh  Judicial  District,  sitting  In  his  place 
by  request 


STATE    ex   rel.    FIRST    NAT.    BANK    OP 

ATKINSON  V.  CRONIN,  County 

Treasurer. 

(Supreme  Court  of  Nebraska.     Nov.  16,  1904.) 

coDRTiKe— nEPOsrr  or  ruNos— ditit  or  tbxas- 

tFBKR— MAN  DA.UD8. 

1.  The  act  of  1903  (Laws  1903,  p.  684,  c. 
110)  amending  sections  18  and  20  of  article  3, 
c.  18,  and  section  8a  of  article  13,  c.  83,  of  the 
Compiled  Statutes  of  lOOl,  so  far  as  it  relates 
to  the  deposit  of  county  funds,  was  constitu- 
tlonally  adopted,  and  is  a  valid  law. 

2.  Under  the  law  as  thas  amended  (section 
10,870,  (Tobbey's  Ann.  St.  1903)  it  is  the  duty 
of  each  coim^  treasurer  to  keep  at  all  times 
on  deposit  in  each  of  the  depository  banks  of  his 
county  such  a  proportionate  share  of  the  pub- 
lie  money,  subject  to  deposit,  as  the  amount 
of  the  paid-up  capital  stock  of  each  bank  bears 
to  the  whole  amount  of  paid-up  capital  stock  of 
all  of  such  banks. 

8.  Mandamus  will  lie  to  compel  such  officer  to 
perform  bis  duty  and  comply  with  the  provi- 
sions of  said  law. 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation 
of  the  First  National  Bank  of  Atkinson, 
Neb.,  for  writ  of  mandamus  to  Daniel  X 
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Cronin,    connty   treasurer  of   Holt   oonntT'. 
Writ  granted. 

H.  B.  Dickson,  for  relator.  Arthur  F.  Mul- 
len and  M.  F.  Harrington,  for  defendant 

BARNES,  J.  un  the  6th  day  of  April, 
1904,  the  relator,  the  First  National  Bank 
of  Atkinson,  filed  Its  application  In  this 
court  against  the  respondent,  Daniel  J.  Cro- 
nin, as  treasurer  of  Holt  county,  praying  for 
a  peremptory  writ  of  mandamus  to  com- 
pel the  respondent  to  deposit  in  the  relator 
bank  its  pro  rata  share  of  the  funds  of  Holt 
county,  as  provided  by  section  10,870,  Cob- 
bey's  Ann.  St.  1903.  An  alternative  writ 
was  allowed,  returnable  May  3,  1904;  and 
on  that  date  the  respondent  filed  his  answer 
herein,  by  wlilch  he  practically  admitted  the 
allegationa  of  the  alternative  writ,  but  al- 
leged that  the  law  in  question  was  never 
constitutionally  passed  by  the  Legislature, 
and  was  therefore  void.  For  that  reason 
respondent  prayed  that  the  alternative  writ 
be  quashed,  and  the  action  dismissed. 

From  an  examination  of  the  pleadings  and 
the  stipulation  on  which  the  case  was  sub- 
mitted, there  appears  to  be  no  dispute  as  to 
the  facts.  The  record  discloses  that  there 
are  in  Holt  county  11  banking  institutions, 
with  an  aggregate  paid-up  capital  of  $203,500; 
that  all  of  said  banks,  Including  the  relator, 
have  been  selected  by  the  county  board  of 
supervisors  as  county  depositories;  that  they 
have  all  given  bonds,  which  have  been  ap- 
proved, as  required  by  law,  and.  If  the  act 
In  question  is  valid,  each  one  of  the  said 
banks  is  entitled  to  receive  on  deposit  its 
pro  rata  share  of  the  county  funds;  that 
before  and  at  the  time  of  the  commencement 
of  this  action  the  respondent  had  refused  to 
carry  out  the  provisions  of  the  law,  and 
that  relator  had  on  deposit  at  that  time  only 
$3,759.24  of  the  said  funds,  when  its  pro 
rata  share  thereof  was  $8,697.55.  So  it  may 
be  said  at  the  outset  that,  unless  the  con- 
tention of  the  respondent  as  to  the  invalidity 
of  the  law  in  question  is  sustained,  the  re- 
lator was  entitled  to  the  relief  prayed  for 
by  Its  petition. 

An  examination  of  the  legislative  Joomals 
shows,  and  in  fact  the  pleadings  and  stipn- 
lations  state,  that  the  law  which  is  the  basis 
of  the  relator's  right  of  action  was  passed 
by  the  Legislature  of  1903  (Laws  1903,  p.  584, 
c.  110),  and  was  known  as  House  roll  No. 
136.  It  was  introduced  in  the  House  under 
the  folI6wlng  title:  "A  bill  for  an  act  to 
amend  sections  18  and  20  of  chapter  18,  arti- 
cle 8  of  the  Compiled  Statutes  of  Nebraska 
of  1901,  and  to  repeal  said  original  sections." 
It  was  read  the  first  time  on  the  16th  day  of 
January,  1003;  the  second  time,  on  the  19th 
day  of  January;  and  referred  to  the  commit- 
tee on  county  boundaries,  county  seats,  and 
township  organizations.  On  the  25th  day  of 
February  the  bill  was  read  the  third  time, 
put  upon  Its  passagev  and  received  the  nec- 


essary constitutional  nomber  of  votes  to  pass 
it  with  the  emergency  clause.  The  bill  was 
then  sent  to  the  Senate,  where  It  was  read 
the  first  time  on  the  26tb  day  of  February; 
the  second  time  on  the  27th  day  of  that 
month;  and  It  wag  then  referred  to  the  com- 
mittee on  counties  and  connty  bonndaries. 
On  the  5th  day  of  March  it  was  reported 
back  to  the  Senate  by  the  committee  under 
the  same  title  by  which  It  had  been  read 
three  times  in  the  House  and  twice  in  the 
Senate,  with  the  recommendation  that  It  be 
passed.  Thereafter  it  was  amended  in  the 
committee  of  the  whole,  and  referred  back 
to  the  senate,  with  the  recommendation  that 
it  be  recommitted  to  the  Judiciary  committee. 
That  committee  recomended  that  the  title  be 
amended  so  aa  to  read  as  follows:  "A  bill 
for  an  act  to  amend  sections  18  and  20  ot 
article  3  of  chapter  18,  and  section  3a  of  ar- 
ticle 13  of  chapter  83  of  the  Compiled  Stat- 
utes of  Nebraska  for  1901,  and  to  repeal 
said  original  section."  The  body  of  the  bill 
was  also  amended  so  as  to  inclnde  an  amentl- 
ment  of  section  3a  of  article  13  of  chapter 
83  of  the  Compiled  Statutes  of  1901,  and  thus 
extend  its  provisions  to  the  deposit  of  public 
money  by  the  State  Treasurer  In  depository 
banks.  The  bill  was  thereupon  read  in  the 
Senate  the  third  time,  was  put  upon  Its 
passage,  and  received  31  votes,  which  was 
more  than  the  number  sufficient  for  its  pas- 
sage with  the  emergency  clause.  It  was 
thereafter  reported  back  to  the  House  with 
the  request  that  the  House  concur  in  the 
Senate  amendments.  It  was  then  read  in  the 
House,  and  the  Senate  amendments  were 
concurred  in.  It  was  afterwards  properl.v 
signed  by  the  presiding  officers  of  the  House 
and  Senate,  and  regularly  approved  by  the 
Governor. 

It  is  the  contention  of  the  respondent  that 
the  bill  In  question  was  not  read  in  the 
House  of  Representatives  on  three  differ- 
ent days  with  the  identical  title  that  It 
bore  at  the  time  of  its  introduction;  and  the 
argument  of  respondent's  counsel  proceeds 
on  the  assumption  that  the  title  and  body  of 
the  bill  as  changed  by  the  Senate  amend- 
ments, must  have  been  read  at  large  on 
three  dlfterent  days  in  each  branch  of  the 
Legislature  after  the  adoption  of  sticb 
amendments,  before  It  could  be  said  that  the 
bin  was  constitutionally  passed.  Respond 
ent  further  assumes  that  the  change  in  th^^ 
title  was  a  substantial  one.  Both  of  the^i' 
assumptions  are  unwarranted.  It  Is  trut- 
tbat  by  section  11  of  article  3  of  the  OonstI 
tutlon  It  is  provided  that:  "Bveiy  bill  and 
concurrent  resolution  shall  be  read  at  large 
on  three  different  days  In  each  bouse,  and 
the  bill  and  all  amendments  thereto,  shall 
be  printed  before  the  vote  is  taken  upon 
its  final  passage.  No  bill  shall  contain  more 
than  one  subject,  and  the  same  shall  be  clear- 
ly expressed  in  its  title,  and  no  law  shall 
be  amended  unless  the  new  act  conta!u>- 
the  section  or  sections  ao  amended,  and  the 
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section  or  Bections  so  amended  shall  be  re- 
pealed." But  this  provision  was  not  intend- 
ed to  prevent  amendments  and  corrections 
of  mistakes  In  the  titles  of  bills  pending  be- 
fore the  Legislature,  and  it  is  not  believed 
that  any  authority  can  be  tound  whlcb  sup- 
ports respondent's  position.  It  has  never 
been  held  by  this  court  nor  by  any  other, 
so  far  as  we  have  been  able  to  ascertain, 
that  it  is  not  competent  for  the  Legislature 
to  correct  defects  or  imperfections  In  the 
title  of  a  bill  or  amend  It  at  any  time  be- 
fore it  is  put  upon  its  final  passage.  As  was 
said  in  Richards  v.  State,  6B  Neb.  808,  iBl 
N.  Mr.  878:  "The  Constitution  requires  that 
the  subject  of  the  bill  shall  be  expressed  in 
its  title,  but  no  law  has  ever  been  annull- 
ed because  it  passed  through  some  of  the 
earlier  stages  of  legislation  under  an  Im- 
perfect title.  The  title  is  amendable,  as 
well  as  the  body  of  the  bill,  and  it  is  In  ac- 
cordance with  accepted  canons  of  legislative 
procedure  to  amend  It  at  any  time  before 
flaal  action  is  taken."  In  Attorney  General 
V.  Rice,  64  Midi.  386,  81  N.  W.  203,  the  court 
said:  "If  the  object  of  the  act  as  passed  is 
fully  expressed  in  its  tide,  the  form  or  status 
of  such  tttie  at  its  introduction,  or  during 
any  of  the  stages  of  legislation  before  it  be- 
comes a  law,  is  immaterial.  To  hold  other- 
wise would  In  many  cases  prevent  any  al- 
teration or  amendment  of  a  bill  after  its  in- 
troduction. As  in  legislative  practice,  it 
frequentiy  becomes  necessary  to  amend  the 
title  as  Introduced  in  order  to  conform  to 
cbangea  in  the  bilL"  In  Oleland  v.  Ander- 
son, 82  N.  W.  303,  we  said:  "Section  11,  art 
3,  of  the  Constitution,  does  not  require  that 
amendments  made  to  a  bill  while  under 
consideration  by  the  Legislature  be  read 
at  large  before  each  house  on  three  differ- 
ent days,  but  It  is  suffldoit  that  such  amend- 
menta  l>e  printed  as  required  by  said  section, 
and  that  the  bUl  as  amended  be  adopted  by 
both  houses."  That  the  course  above  Indi- 
cated was  pursued  by  the  Legislature  in 
passing  the  bill  in  question  is  conclusively 
shown  by  the  Journals  of  that  body. 

Again,  the  change  of  the  title,  except  as  to 
tbe  clause  whlcb  relates  to  section  3a,  above 
mentioned,  was  not  material.  The  title  to  the 
bill,  as  Introduced,  was,  "A  bill  for  an  act  to 
amend  sections  18  and  20  of  chapter  18  of 
article  8  of  the  Compiled  Statutes  of  the 
state  of  Nebraska  of  1901,  and  to  repeal 
said  original  sections;"  and  the  change  ef- 
fected by  the  Legislature — leaving  out  of 
consideration  that  part  of  the  titie  as  finally 
agreed  to  which  treats  of  section  3a  of  ar- 
ticle 13  of  chapter  83 — was  simply  to  trans- 
pose a  part  of  it  so  as  to  read  "article  3  of 
chapter  18k"  Instead  of  "chapter  18  of  arti- 
cle 8."  Laws  1903,  p.  684,  c.  110.  No  one 
cotUd  have  been  misled  by  the  titie  to  the 
bill  as  originally  Introduced,  because  the 
sUgbtest  Investigation  would  inform  any  one 
wbat  particular  sections  of  the  statute  were 
to  be  amended  thereby. 


The  respondent  further  assails  tbe  bill  on 
the  ground  that  the  Senate  amendment 
thereto  was  not  germane  to  tbe  two  sections 
mentioned  In  its  original  titie,  and  was  not 
embraced  therein.  Conceding  that  this  ob- 
jection Is  well  taken,  which  need  not  be  de- 
termined in  this  action,  that  part  of  the  act 
which  relates  to  the  deposit  of  county  funds 
is  valid,  and  must  be  upheld.  It  seems  clear 
that  so  much  of  the  bill  as  relates  to  the  de- 
posit of  state  funds  by  the  State  Treasurer 
may  be  rejected  without  affecting  that  part 
of  the  law  covered  by  the  original  titie. 
Where  this  can  be  done,  so  much  of  the  law 
as  is  valid  will  be  upheld.  State  ex  reL  v. 
Stuht  62  Neb.  225,  71  N.  W.  941;  State  ex 
rel.  Comstock  t.  Stewart  62  Neb.  243,  71 
N.  W.  998. 

We  therefore  hold  the  act  In  question,  so 
far  aa  it  relates  to  the  matter  in  contro- 
versy in  this  case,  was  constitutionally 
adopted,  and  is  a  valid  law.  As  no  other 
defense  was  Interposed  to  tbe  issuance  of  a 
peremptory  writ  it  follows  that  the  re- 
lator at  the  time  of  the  commencement  of 
this  action  was  entitied  to  the  relief  prayed 
for,  and  a  peremptory  writ  of  mandamus  is 
awarded  hi  accordance  with  the  prayer  of 
the  relator's  petition. 

Judgment  accordingly. 


STATE    ez    reL    FIRST    NAT.    BANE    OF 

O'NEILL  V.  CRONIN,  County 

Treasorer. 

(Supreme  Court  «f  Nebraska.    Nov.  10,  1904.) 

UAnDAUtTB  TO  COUNTY  TBXASUBEB. 

1.  The  ophiion  hi  No.  13,6G4  (State  ex  rel. 
First  National  Bank  t.  Cronin,  101  N.  W.  825) 
is  approved  and  followed.  Peremptory  writ  of 
mandamus  allowed. 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
the  First  National  Bank  of  O'Neill,  for  writ 
of  mandamus  to  Daniel  J.  Cronin,  county 
treasurer  of  Holt  county.    Allowed. 

R.  R.  Dickson,  for  relator.  Arthur  F. 
Mullen  and  M.  F.  Harrington,  for  respond- 
ent 

BARNES,  J.  The  application  herein  for 
a  peremptory  writ  of  mandamus  was  filed  In 
this  court  at  the  same  time  case  No.  13.0(>4 
(State,  on  the  relation  of  the  First  National 
Bank  of  Atkinson,  v.  Cronin,  101  N.  W.  325) 
was  commenced;  and  an  alternative  writ 
was  issued,  returnable  May  8,  1904.  Tbe 
application  was  based  on  a  like  state  of 
facts,  and  the  return  to  the  alternative  writ 
was  tbe  same  as  in  the  case  above  mention- 
ed. It  appears  that  at  the  time  the  action 
was  commenced  the  relator  had  on  deposit 
only  $12,031.82  of  the  county  funds,  wben 
Its  pro  rata  share  of  said  funds  was  $17,593. 
Under  the  undisputed  facts,  and  the  rule  an- 
nounced in  the  opinion  Just  filed  In  No.  13,- 
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664,  the  relator  ia  entitled  to  the  relief  vnj' 
ed  for,  and  a  peremptory  writ  of  numdamiu 
la  therefore  allowed. 
Jadgment  accordingly. 


BUZICKA  T.  HOTOVX.* 
(Supreme  Court  of  Nebraska.    Nov.  2,  1804.) 

VENDOB  AND  PTTBOHASEB— CONTBAOT  OF  BALK— 
DEFIRITEIIB8S— STATDTK  Or  rBAUDS-HSPK- 
OIFIO  PERrOBKANCK—DECBXS—DKFOBir— AP- 
PEAL. 

1.  A  memorandnm  of  a  contract  of  lale 
which  fails  to  specify  which  qoarter  of  a 
named  section  of  land  is  intended,  and  states 
the  number  of  the  range  without  specifying 
whether  it  is  east  or  west,  \b  not  TOid,  under 
the  statute  of  frauds,  for  uncertainty  in  de- 
scription, if  the  description  is  otherwise  specific, 
and  the  land  intended  can  be  identified  from  the 
description  with  the  aid  of  parol  eyidence. 

2.  Oar  statute  of  frauds  does  not  require  all 
the  terms  of  the  contract  to  be  stated  in  the 
written  memorandum  thereof.  If  the  time  for 
consummation  of  the  contract  by  executing  the 
deed  and  paTing  the  consideration  are  not 
stated,  nor  whether  securities  are  to  be  given 
for  deferred  payments,  if  any,  these  matters 
may  be  shown  by  parol  evidence. 

8.  A  provision  In  a  decree  of  specific  perform- 
ance in  favor  of  a  plaintiff  that  plaintiff  shall 
secure  deferred  payments  by  mortgage  upon 
the  premises  is  not  prejudiaal  to  defendant, 
and,  plaintiff  not  having  appealed  therefrom, 
it  will  not  be  disturbed. 

4.  When  a  decree  in  eqnlty  requires  the  plain- 
tiff to  deposit  money  or  securiUes  in  court  as 
conditions  precedent  to  enforcing  the  decree 
against  the  defendant,  and  defendant,  within 
the  time  limited  for  making  such  deposit,  ap- 
peals from  said  decree,  and  supersedes  the 
same,' the  time  allowed  for  making  the  deposit 
is  thereby  extended  until  a  like  time  after 
the  decree  becomes  again  enforceable. 

6.  It  being  contemplated  in  the  contract  that 
interest  on  deferred  payments  should  run  from 
the  completion  of  the  contract  by  the  execu- 
tion of  the  conveyance,  the  decree  is  sufficiently 
definite  upon  that  point  if  it  specifies  when  the 
deed  is  to  be  made  and  the  notes  and  mort- 
gage for  the  deferred  payments  executed.  It 
will  be  implied  that  interest  is  to  ma  from 
the  execution  of  the  notes. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Bntler  Connty; 
Somborger,  Judge. 

Action  by  Louis  Ruzicka  against  Matt  Ho- 
tovy.  Judgment  for  plaintiff,  defendant  ap- 
peals.   Atfirmed. 

Arthur  J.  Evans  and  Ia,  S.  Hastings,  for 
appellant    Matt  Miller,  for  appellee. 

SEDGWICK,  J.  Decree  was  entered  In 
the  court  below  In  favor  of  this  plaintiff  for 
the  specific  performance  of  a  contract  as  fol- 
lows: 

"Dwlght,  Neb.  7—11—1901. 

"I  the  undersigned  Louis  Buzlcka  tender 
one  bnndred  dollars  on  %  Sc.  7,  T.  13,  B.  4 
and  have  purchased  same  for  $5500.00  on  6 
Years,  4  Years  at  $900.00  and  6  years  $1200.- 
00  at  6%.  M.  Hotovy." 

The  principal  question  contested  in  the 
court  below  and  mainly  relied  upon  here  is 


^  2.  See  Frauds,  SMtuU  et,  vol.  23,  CenU  Dig.  || 
tU.  240,  2U. 
*Rebear1iig  denied  January  t,  U06. 


the  nitBclency  of  this  memonuidum  under 
the  statute  of  frauds.  Issue  was  tendered 
in  the  answer  as  to  the  execution  of  the 
memorandum  by  Mr.  Hotovy,  and  tbere  were 
allegations  that  It  was  procured  by  fraud; 
but  the  findings  of  the  trial  court  upon  these 
questions  are  so  manifestly  supported  by  the 
evidence  and  the  only  findings  that  the  evi- 
dence would  warrant  that  it  leeDis  unneces- 
sary to  dlscuaa  them  her*. 

1.  It  la  first  contended  that  the  memoran- 
dum la  too  Indefinite  to  be  enforced  because 
it  does  not  specify  which  quarter  of  the  sec- 
tion was  Intended,  nor  whether  the  range  in 
which  the  land  lies  is  east  or  west  of  the 
meridian.  The  petition  alleges  that  the 
southeast  quarter  of  the  section  was  Intend- 
ed, and  that  the  land  contracted  for  lies  In 
range  4  east  of  the  sixth  principal  meridian. 
The  evidence  shows  that  Mr.  Hotovy  at  that 
time  owned  the  southeast  quarter  of  section 
7  In  township  18  north,  of  range  four  east 
of  the  sixth  principal  meridian;  that  this 
land  was  then  being  occupied  and  used  by 
his  tenant;  that  he  had  no  other  land  that 
could  possibly  have  been  intended;  and  that 
both  parties  understood  these  facta,  and  con- 
tracted with  reference  to  this  farm.  This 
renders  the  memorandum  sufflclently  definite 
In  this  respect  to  comply  with  the  statute  of 
frauds.  The  case  of  Ballon  t.  Sherwood,  32 
Neb.  666,  tf  N.  W.  790,  fiO  N.  W.  1131,  is 
precisely  in  point,  and  disposes  of  this  objec- 
tion. Adams  t.  Thompson,  28  Neb.  53,  44 
N.  W.  74. 

2.  The  second  objection  to  the  memoran- 
dnm is  more  serious.  The  defendant  con- 
tends that  the  memorandum  to  comply  with 
the  statute  of  frauda  must  state  the  consid- 
eration and  the  terma  and  conditions  of  pay- 
ment The  second  paragraph  of  the  sylla- 
bus in  Nelson  ▼.  Shelby  M.  &  I.  Co.,  96  Ala. 
515,  11  SQuth.  695,  88  Am.  St  Bep.  116,  is: 
"A  contract  for  the  sale  of  land  Is  not  suffi- 
cient to  satisfy  the  requiremente  of  the  stat- 
ute of  frauds  if  the  precise  terms  of  pay- 
ment cannot  be  ascerteined  therefrom  with- 
out resorting  to  parol  evldenoe,"  This  ap- 
pears to  be  the  rule  appUed  by  a  large  ma- 
jority of  the  courts  of  this  country,  but  we  do 
not  consider  it  to  be  the  law  in  tbls  state. 
In  Morrison  v.  Dalley  (Tex.  Snp.)  6  S.  W.  426, 
the  memorandum  was:  "Lancaster,  June  28, 
1887.  Beceived  from  H.  Morrison  forty  dol- 
lars on  my  place,  known  as  the  James  Perry 
Tract  of  Land,  which  tract  I  have  sold  to  him 
for  forty-five  hundred  dollars,  part  cash,  and 
the  balance  to  bear  Interest  at  ten  per  cent 
per  annum  until  paid.  Mrs.  N.  B.  Dalley"— 
and  the  court  In  discussing  the  fact  that 
there  was  no  mention  In  the  memorandum  of 
the  time  of  payment  of  the  balance  of  the 
purchase  price,  said:  "The  weight  of  author- 
ity seems  to  be  in  favor  of  the  rule  that  all 
the  material  terms  of  the  contract  shoult* 
appear  in  the  writing  [citing  cases];  but  the 
contrary  rule  is  not  without  authority  to 
support  it  [citing  authorities  which  hold  a 
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different  rale].  Tbe  conrta  which  held  the  af- 
flrmatlye  of  the  question  seem  to  base  thehr 
concluaion  upon  the  gronnd  that  by  the  use 
of  tbe  word  'agreement'  or  of  the  word  'con- 
tracf  tbe  ttatnte  meant  all  atlpnlattons 
agreed  to  by  the  parties.  On  the  other  hand. 
It  l8  considered  by  some  of  the  anthorlties 
that  tbe  object  of  the  statute,  so  far  as  lands 
are  concerned,  was  to  abrogate  parol  titles, 
and  that  this  was  sufficiently  accomplished 
by  a  memorandum  of  the  prbmlse  to  convey 
the  land,  to  be  signed  by  the  vendor,  with- 
out reqidring  tbe  other  terms  of  the  agree- 
ment to  be  stated."  The  statute  of  Alabama 
under  which  Nelson  t.  Shelby,  supra,  was 
decided,  expressly  provided  that  the  consid- 
eration must  be  stated  In  the  memorandum. 
Our  statute  contains  no  such  provision.  It 
provides,  not  that  the  contract  itself  must 
be  in  writing,  but  that  "some  note  or  mem- 
orandum thereof  must  be.  In  New  York, 
under  a  statute  which  required  that  the  con- 
sideration of  the  memorandum  be  espn^ssed 
in  tbe  writing,  it  seems  to  have  been  held 
that  tbe  terms  of  iKiyment  must  be  found 
therein.  Tbe  law  of  1863  (page  802,  C.  4M) 
having  omitted  the  provision  requiring  tbe 
consideration  of  the  promise  to  be  expressed 
In  tlie  writing,  it  was  held  that  the  writing 
was  sufficient  without  stating  the  considera- 
tion. Flnkelsteln  v.  Eessler  (Sup.)  84  N.  Y. 
Sopp.  266.  The  memorandum  In  question, 
which  was  signed  by  Mr.  Hotovy,  recites  that 
Mr.  Bnzlcka  has  purchased  the  land  in  ques- 
tion: that  the  agreed  price  Is  $5,500;  that  all 
payments  are  to  be  made  within  five  years; 
that  $100  has  been  paid*;  that  for  four  years 
tbe  payments  are  to  be  at  $900  a  year  and 
the  fifth  year  payment  Is  to  be  $1^200;  and 
that  the  rate  of  Interest  on  the  deferred  pay- 
ments Is  to  be  6  per  cent.  It  Is  therefore 
lacking  in  no  particulars,  unless  It  be  in  re- 
spect that  it  does  not  specify  when  the  re- 
mainder of  the  consideration  is  to  be  paid, 
nor  when  the  transfer  Is  to  be  made,  nor 
whether  the  deferred  payments  are  to  be  se- 
cured. These  matters  may  be  i>roved  by 
parol  evidence  under  our  statute.  Ordinarily, 
parties  to  such  transactions  do  not  draft 
their  own  conveyances,  and,  as  such  convey- 
ances must  be  executed  with  certain  prescrib- 
ed formalities,  it  Is  to  be  presumed  that  the 
parties  intended,  and  tbe  contract  contem- 
plated, that  tbe  conveyance  should  be  exe- 
cuted and  the  transaction  consummated  at 
once;  that  Is,  as  soon  as  it  would  be  reason- 
ably convenient  for  the  parties  to  do  so.  One 
hundred  dollars  of  the  purchase  price  was 
advanced  as  earnest  money.  The  times  for 
payments  amounting  to  $4,800  of  the  $5,500 
purchase  price  were  fixed  by  tbe  memoran- 
dum. As  to  the  time  of  paying  the  remain- 
ing $600  nothing  is  said  in  the  memorandum. 
Tbe  contract  was  not  void  for  this  omission, 
as  alMve  shown.  If  no  time  of  payment  of 
tbe  consideration  is  expressed  In  a  contract 
of  purchase,  payment  is  due  upon  delivery. 
3.  It  Is  insisted  that  the  finding  that  tbe 


contract  was  that  the  deferred  payments 
should  be  secured  by  mortgage  on  the  land  is 
not  supported  by  the  evidence.  Without  such 
contract,  the  vendor  must  rely  upon  the  per- 
sonal responsibility  of  the  purchaser.  The 
defendant  is  not  prejudiced  by  this  part  of 
the  decree  of  the  trial  court,  and  the  plain- 
tiff has  not  appealed  therefrom. 

4.  The  plaintiff  had  deposited  in  court  the 
$600  for  the  cash  payment,  and  the  court, 
by  its  decree,  required  a  further  deposit  to 
be  made  by  him,  and  the  execution  and  de- 
posit of  securities  within  a  time  fixed  by  tbe 
court  in  the  decree.  After  the  defendant  had 
given  his  bond  for  appeal,  which  superseded 
the  decree  of  the  trial  court,  the  plaintiff 
withdrew  the  deposit  which  he  had  made 
with  the  clerk  of  the  court  In  obedience  to 
the  decree,  and  has  failed  to  comply  with 
the  terms  of  the  decree  in  the  other  respects 
mentioned.  It  is  Insisted  that  tbe  plaintiff 
has  "thereby  abandoned  all  right  accruing 
to  him  under  the  decree."  This  contention 
cannot  be  sustained.  The  defendant,  by  tak- 
ing his  appeal  and  filing  his  supersedeas 
bond,  has  suspended  the  operation  of  tbe  de- 
cree. The  time  allowed  plaintiff  to  comply 
with  the  terms  of  the  decree  has  thereby 
been  extended.  When  the  decree  becomes 
again  enforceable  In  the  district  court,  the 
plaintiff  will  have  the  time  allowed  In  the  de- 
cree In  which  to  comply  with  these  terms. 

6.  The  decree  does  not  prescribe  in  ex- 
press terms  when  the  interest  upon  the  defer- 
red payments  shall  begin.  Of  course,  the 
contract  contemplated  that  the  purchaser 
should  pay  Interest  from  the  time  his  pur- 
chase was  completed  and  be  became  entitled 
to  the  possession  of  the  premises.  This  suffi- 
ciently appears  from  the  decree  In  which  tbe 
plaintiff  is  required  to  execute'  and  deposit 
his  notes  for  these  payments  bearing  Inter- 
est at  6  per  cent  This  cannot  be  construed 
otherwise  than  that  interest  will  run  from 
the  date  of  the  notes.  At  that  time,  by  the 
terms  of  the  decree,  the  plaintiff  is  to  have 
possession  of  the  premises.  The  decree  of 
the  district  court  is  affirmed. 

Affirmed. 


FRED  KRVQ  BRBWING  00.  «t  aL  v.    . 

HEALEY. 

(Supreme  Court  of  Nebraska.    Nov.  16,  1004.) 

COWVERSION— WHKN  LIES— PIXiDINO — ATTACH- 
MKNT— MOBTGAOED  PBOPBBTY— BBS  JXTDIOATA 
—BBIErS— STRIKING  FROM  FILES. 

1.  One  who  has  possession  of  personal  prop- 
erty, claiming  a  lien  thereon,  may  maintain  an 
action  for  conversion  against  one  who  wrong- 
fully attaches  the  property.  It  is  not  neces- 
sary in  such  case  to  set  out  In  the  petition  the 
particnlars  of  hia  lien. 

2.  The  presumption  of  fraud,  which  the  stat- 
ute raises  against  a  mortgagee  who  fails  to 
take  immediate  possession  of  the  things  mort- 
gaged, is  not  available  to  one  who  attaches  th(: 
property  after  the  mortgagee  has  taken  it,  and 
while  be  has  actual  iKwsession  thereof  under 
his  mortgagtb 
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3.  A  ruling  made  apon  a  motion  to  disgolve 
an  attachment  is  not  res  judicata  of  the  facts 
involved  therein,  aa  against  one  who,  though  a 
party  to  the  proceedings  at  the  time  of  the  rul- 
ing, is  dismissed  therefrom  by  the  final  Jndg- 
ment  entered  in  the  action. 

4.  The  court  will,  on  its  own  motion,  strike 
from  the  records  a  motion  and  brief  which  con- 
tain personal  criticisms  of  a  commissioner  of 
this  court,  and  of  his  character  and  motives  in 
the  performance  of  his  official  duties. 

(Syllabua  by  the  Conrt.) 
Petition  for  rehearing  stricken  from  the 
records. 
For  former  opinion,  see  99  N.  W.  489. 

PER  CURIAM.  Upon  the  motion  for  re- 
hearing In  this  case  it  la  contended: 

1.  That  the  petition  was  Insufficient  be- 
cause it  failed  to  allege  the  particulars  in 
regard  to  the  mortgage  lien;  but  in  the  ar- 
gument upon  this  point  the  plaintiff  in  error 
haa  overlooked  the  fact  that  the  petition  al- 
leges that  the  plaintiff  below  had  possession 
of  the  property  at  the  'time  of  the  attach- 
ment which  constitutes  the  act  of  conversion 
complained  of.  One  who  is  in  possession  of 
property,  claiming  a  lien  thereon,  may  main- 
tain an  action  of  conversion  against  one  who 
wrongfully  attaches  the  property. 

2.  It  Is  contended  that  the  commissioner 
has  not  recognized  the  statute  which  provides 
that  a  chattel  mortgage  shall  be  presumed 
to  be  fraudulent  unless  the  same  be  accom- 
panied by  an  immediate  delivery,  and  be 
followed  by  an  actual  and  continued  change 
of  possession  of  the  things  mortgaged.  But 
here,  again,  the  fact  is  overlooked  that  the 
petition  alleges,  and  the  preponderance  of 
the  evidence  shows,  that  the  mortgagee  had 
taken  actual  possession  of  the  property  be- 
fore the  attachment  complained  of.  Under 
such  circumstances  there  is  no  presumption 
of  fraud  against  the  mortgagee  in  favor  of 
an  attaching  creditor.  Chaffee'  v.  Atlas  Lum- 
ber Co.,  48  Neb.  224,  61  N.  W.  637,  47  Am. 
St  Rep.  753. 

8.  It  is  also  contended  that  the  defense  of 
res  Judicata  was  established  upon  the  trial. 
Tills  defense  Is  predicated  upon  the  ruling 
of  the  court,  in  attachment  proceedings,  re- 
fusing to  dissolve  the  attachment;  but  as 
the  attachment  proceedings  were  ancillary 
only  to  the  main  action,  and  the  defendant 
•  Healey  was  dismissed  from  the  action  by 
the  final  Judgment  rendered  therein,  the  ml- 
iDg  upon  the  motion  to  dissolve  the  attacb- 
ment  would  not  be  res  Judicata  as  to  blm. 
Such  ruling  does  not  become  res  Judicata  un- 
less it  is  necessarily  Involved  and  confirmed 
in  the  final  Judgment  in  the  case.  It  was 
therefore  unnecessary  to  determine  what  ef- 
fect it  would  have  had  upon  the  rights  of  the 
parties  in  the  property  if  the  defendant 
Healey  had  been  a  party  to  the  final  Judg- 
ment 

4.  It  to  asserted  in  the  brief  upon  the  mo- 
tion for  rehearing  that  the  issues  Invidved 
In  the  case  are  not  correctly  stated  in  the 
opinion,  but  there  Ui  no  merit  In  this  asser- 
tion. 


6.  There  are  In  the  brief  unjust  quemlous, 
and  unfounded  criticisms  of  the  reasoning 
and  the  motives  of  the  commissioner  who 
wrote  the  opinion.  These  criticisms  are  of 
so  personal  and  offensive  a  nature  as  to  call 
for  an  expression  of  disapproval  on  the  part 
of  the  court  The  commissioners  are  officers 
of  the  court  They  are  called  upon  by  the 
laws  of  the  state  to  perform  important  and 
arduous  duties  in  the  transaction  of  the  busi- 
ness of  the  court  They  are  entitled  to  the 
same  confidence  and  respectful  treatment 
that  la  accorded  to  the  court  itself.  The 
brief  itself  is  not  fit  to  remain  upon  the  rec- 
ords of  the  court  The  counsel  for  the  plain- 
tiff in  error  have  gone  so  far  as  to  Insert 
offensive  expressions  in  the  motion  Itself. 
In  addltl<Hi  to  this,  and  as  above  pointed  out 
there  Is  no  merit  in  the  motion. 

It  is  therefore  ordered  that  the  motion  tot 
rehearing,  and  the  brief  filed  thereon,  be 
stricken  from  the  records  of  the  ooort 


cm  OF  MINDBN  t.  VEDBNB.* 
(Supreme  Court  of  Nebraska.    Nov.  16,  1904.) 

mrRICIFAI.  OOHPORATIOWS— DEFECTIV  STBKETB 

— ACnOIf  POB   IRJUBIBS— EVIDEHCK — 

TBIAI.. 

1.  Evidence  examined,  and  held  snffidoit  to 
sustain  the  judgment 

2.  Held  not  error  to  itermit  the  plaintiff,  al- 
though crippled,  to  walk  to  the  witness  stand  in 
the  presence  of  the  Jury. 

3.  Where  the  court  has  properly  instructed  on 
a  material  issue  at  the  request  of  either  of  the 
litigants,  It  is  not  pi^jndicial  to  omit  any  ref- 
erence to  such  issue  from  inatructiona  given  on 
the  court's  own  motion. 

(Syllabus  by  the  Court) 

Oommlssloners'  Opinion.  Error  to  District 
Court  Kearney  County;  Adams,  Judge. 

Action  by  Carl  A.  Yedene  against  the  city 
of  Mlnden.  Judgment  for  plaintiff,  and  de-' 
fendant  brings  error.    Affirmed. 

J.  L.  McPheely,  for  plaintiff  in  error.  M. 
P.  King,  for  defendant  in  error. 

OLDHAM,  C.  This  was  an  action  for  per- 
sonal injuries  instituted  by  the  plaintiff  in 
the  court  below  against  the  defendant  city 
of  Minden.  The  petition  alleged.  In  sub- 
stance, that  plaintiff  was  injured  by  falling 
on  a  sidewalk  in  the  city  of  Mlnden  on  the 
evening  of  Decemba  6,  1903;  that  the  In- 
juries were  caused  without  any  fault  on 
plaintiff's  part  but  because  of  the  negligence 
of  the  city  in  permitting  its  sidewalk  to  be 
and  remain  in  a  dangerous  condition  a  long 
time  previous  to  the  injury.  The  answer 
was,  in  substance,  a  general  denial  and  pica 
of  contributory  negligence.  There  was  a 
trial  to  a  Jury,  and  verdict  for  plalntUT  for 
$302.  Judgment  on  the  verdict,  and  defend- 
ant brings  error  to  this  court. 

The  first  alleged  error  called  to  our  at- 
tention in  the  brief  of  the  city  is  that  the 

1[  Z.  8m  Trial,  voL  4$,  Cant.  Die.  I  7S. 
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Jndgment  Is  not  sustained  by  sufficient  evi- 
dence. An  examination  of  tbe  testimony 
contained  in  the  bill  of  exceptions  shows 
that  plaintiff  introduced  evidence  tending  to 
establish  that  the  walk  in  question  had  been 
out  of  repair  for  about  two  months  previous 
to  tlie  Injury  complained  of;  that  it  was  a 
board  walk  on  one  of  the  principally  trav- 
eled streets  of  the  village,  and  at  tbe  place 
of  Injniy  contained  numerous  broken  and 
loose  planks;  and  that  plaintiff,  while  trav- 
elins  over  this  walk  to  his  residence  in  the 
nighttime,  stepped  into  a  hole  in  the  side- 
walk and  was  thrown  down,  and,  by  rea- 
son of  this  accident,  sustained  a  very  pain- 
ful and  serious  injury  to  his  right  ankle. 
While  there  was  evidence  in  the  record  tend- 
ing to  show  that  plaintiff  knew  of  the  defect 
In  the  walk  before  the  Injury,  yet  he  testl- 
fled  that  be  was  walking  at  a  moderate  gait, 
and  that  be  was  unable  to  see  tbe  bole  In 
tbe  walk,  on  account  of  the  darkness  of  the 
night,  when  the  injury  occurred.  We  there- 
fore think  that  the  plaintitrs  testimony  was 
sufficient  to  support  the  finding  that  the  In- 
Jury  was  occasioned  alone  by  defendant's 
negligence. 

It  is  next  urged  by  the  defendant  city 
that  as  there  was  evidence  introduced  tend- 
ing to  show  that  plaintiff  had  been  disabled 
by  a  former  Injnry,  which  rendered  him  a 
partial  cripple,  he  should,  in  view  of  this 
fact,  and  the  fact  of  his  general  knowledge 
of  the  dangerous  condition  of  the  walk,  hava 
traveled  with  extra  care  and  caution  on  the 
defective  street  Without  expressing  any 
opinion  as  to  the  soundness  of  this  conten- 
tion, it  Is  sufficient  to  say,  for  the  purposes 
of  tbe  case  at  bar,  that  this  proposition  was 
given  to  the  Jury  in  two  instructions  re- 
quested by  the  defendant,  so  that  the  Jury 
must  have  found,  as  a  matter  of  fact,  from 
the  testimony,  that  plaintiff  was  using  extra 
care  and  caution  in  traveling  the  street  when 
the  injury  occurred. 

It  is  further  urged  by  tbe  city  that  the 
court  erred  In  permitting  defendant  to  walk 
before  tbe  Jury  in  his  crippled  condition,  as 
such  a  spectacle  was  calculated  to  arouse  tbe 
sympathy  and  passions  of  tbe  Jury.  In  the 
first  place,  we  might  say  that  the  very 
meager  quantum  of  damages  awarded  shows 
conclusively  that  the  prejudice  and  passions 
of  the  Jury  were  not  visibly  affected  by  plaln- 
tUTfl  walking  In  their  presence;  and,  again, 
as  plaintiff  was  a  necessary  witness  in  his 
own  behalf,  we  do  not  see  how  he  could  well 
have  proceeded  to  the  witness  stand  without 
walking  in  the  presence  of  the  Jury,  unless 
he  bad  been  carried  before  It  on  a  stretcher, 
whicb  other  exhibition  might  have  bad  a 
stronger  tendency  to  arouse  sympathy  and 
passion  than  the  manner  In  which  the  plain- 
tiff did  approach  the  witness  stand. 

It  Is  urged  that  the  court  erred  in  not 
inatmcting  tbe  Jury,  on  Its  own  motion,  that 
tbe  burden  was  upon  the  plaintiff  to  estab- 
lish by  a  prqtonderance  of  the  evidence  each 


of  tbe  material  allegatiohs  of  his  petition. 
This  complaint  is  based  on  the  assertion  that 
an  Instruction  given  by  the  trial  court  on  its 
ovm  motion  has  much  greater  effect  than  one 
given  at  the  request  of  counsel  for  either  of 
the  litigants.  As  all  Instructions  given  by 
the  court  are  of  and  from  the  court,  we  are 
unable  to  concede  that  the  Jury  is  or  should 
be  more  influenced  by  those  given  on  the 
court's  own  motion  than  those  given  at  tbe 
request  of  either  of  the  litigants.  In  the 
case  at  bar,  at  the  request  of  defendant  city, 
the  court  had  given  seven  instructions  pla- 
cing the  burden  of  proof  upon  the  plaintiff, 
not  only  generally,  but  specifically,  to  estab- 
lish by  a  preponderance  of  tbe  evidence 
each  of  the  allegations  in  tbe  petition.  Hav- 
ing done  this,  we  cannot  see  how  he  could 
have  strengthened  this  proposition  by  giving 
a  general  instruction  of  his  own  covering 
the  same  question. 

We  have  examined  all  of  tbe  Instructions 
given  by  the  trial  court,  most  of  which  were 
requested  by  the  defendant  city,  and  are 
satisfied  that  the  Jury  were  instructed  as 
favorably  to  defendant's  contention  as  tbe 
law  would  permit;  and,  as  there  is  no  com- 
plaint of  the  action  of  the  trial  court,  either 
In  the  admission  or  exclusion  of  testimony, 
we  recommend  that  the  Judgment  of  the 
district  court  be  affirmed. 

AMB8  and  LBOrrON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  tbe  Judgment  of  the 
district  court  is  affirmed. 


SMITH  V.  CORRIOAN. 

(Supreme  Court  of  Nebraska.    Nov.  16,  1804.) 

ACTION    ON   CONTRACT— EVIMNCB—IHSTBUO- 
TI0N8. 

1.  Pleadings  and  evidence  examined,  and  held 
that  the  instruction  complained  of  was  not  er- 
roneons. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Brror  to  District 
Court,  Buffalo  County;   Qutterson,  Judge. 

Action  by  H.  K.  Smith  against  James  G. 
Corrigan.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Hamcr  &  Hamer,  for  plaintiff  in  error. 
H.  M.  Sinclair,  for  defendant  in  error. 

LETTON,  0.  This  action  was  brought 
by  the  plaintiff  In  error  to  recover  the  value 
of  two  horses  which  he  alleges  the  defend- 
ant, Corrigan,  together  with  one  J.  H.  Gla- 
zier, took  in  the  fall  of  1894  to  winter  in 
Cherry  county.  Neb.;  that  afterwards  tho 
defendant  purchased '  all  of  Glazier's  Inter- 
est In  tbe  business,  and  in  May,  1895,  Cor- 
rigan returned  to  him  one  of  his  horses,  but 
that  he  told  plaintiff  that,  while  on  tl.e  way 
down  from  Cherry  county  with  a  number 
of  horses,  the  other  two  belonging  to  plain- 
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tiff  had  broken  away  from  the  boncb,  and 
that  as  soon  as  he  disposed  of  the  other 
horses  he  wonid  go  back  and  get  these;  that 
defendant  did  not  try  to  get  the  horses,  bnt 
allowed  them  to  become  lost  He  asks  Judg- 
ment for  their  value.  The  answer  was  a 
general  denial.  A  verdict  and  Judgment  In 
favor  of  defendant  were  rendered,  and  the 
plalntlfl  prosecutes  error  to  this  court 

The  only  ground  of  complaint  alleged  In 
the  plnlntlfrs  brief  Is  that  the  trial  court's 
theory  of  the  case  was  wrong,  and  that  the 
issues  presented  to  the  Jury  were  not  in 
the  case.  He  argues  that  the  plaintiff's 
right  to  recover  Was  based  upon  the  failure 
of  Oorrlgan  to  perform  the  promise  to  go 
up  to  Cherry  county  and  get  the  two  horses 
which  had  strayed,  and  that  consequently 
the  tUrd  instruction  given  by  the  court, 
which  recited  in  substance  the  allegations 
of  the  petition,  and  instructed  the  Jury  that. 
If  the  plaintiff  had  established  all  of  these 
facts  by  a  preponderance  of  the  evidence 
then  he  was  entitled  to  recover  the  reason- 
able value  of  the  horses,  bnt,  on  the  contrary, 
if  he  has  not  so  established  such  facts,  they 
should  find  for  defendant  was  erroneous, 
because  not  properly  stating  the  issue.  The 
evidence  showed  that  Olazler  and  Corrlgan, 
in  company  with  each  other,  took  a  number 
of  their  own  horses  and  horses  belonging  to 
others  from  the  neighborhood  in  which  they 
lived  in  Buffalo  county  to  Cherry  county  to 
winter;  feed  being  scarce  In  the  locality  in 
which  they  lived.  The  plaintiff  asserts  that 
in  tills  enterprise  Glazier  and  Corrlgan  were 
Jointly  interested,  and  that  his  contract  was 
made  with  them  Jointly.  On  the  other  hand, 
both  Corrlgan  and  Olazler  testify  that  while 
they  took  the  horses  to  Cherry  county  to- 
gether, and  kept  them  in  the  sain3  herd 
npon  tile  range,  and  fed  them  together,  still 
each  bunch  of  horses  was  branded  in  a 
different  manner;  that  each  individual  hired 
men  to  take  care  of  his  own  part  of  the 
stock,  and  that  there  was  no  partnership 
or  Joint  interest  between  them;  that  the 
contracts  each  bad  made  with  parties  in 
Buffalo  county  to  winter  stock  were  made 
upon  their  individual  account  and  not  made 
in  partnership.  This  evidence  was  corrob- 
orated by  other  witnesses.  Upon  this  tes- 
timony the  Jury  found  for  the  defendant 
and  it  is  not  claimed  that  the  evidence  is 
not  sufficient  to  sustain  the  verdict 

Whatever  the  intention  of  the  pleader  may 
have  been,  the  record  clearly  shows  that 
the  case  was  tried  upon  the  theory  that  the 
allegations  of  the  petition  that  the  contract 
was  made  Jointly  with  Corrlgan  and  Glazier, 
that  Corrlgan  afterwards  purchased  Gla- 
zier's interest  In  the  contract  and  that  Cor- 
rlgan negligently  allowed  the  horses  to  stray 
and  become  lost,  were  the  material  facts 
required  to  be  proved  by  the  plaintiff  in 
order  to  recover.  If,  as  is  now  stated,  the 
intention  of  the  pleader  was  to  base  the 
right  to  recover  upon  the  failure  to  perform 


the  promise  to  go  up  to  Cherry  county  and 
get  the  horses.  It  Is  sufficient  to  say  that 
upon  this  allegation  alone  no  recoveiy  conld 
be  had;  such  a  promise,  made  without  con- 
sideration by  a  party  upon  whom  rested  no 
duty  or  obligation  to  perform  the  same,  be- 
ing a  mere  nudum  pactum.  However,  It  It 
evident  from  the  pleadings,  from  the  pro- 
ceedings of  counsel  in  the  introduction  of 
testimony  and  in  their  objections  to  tlie 
same,  from  the  rulings  of  the  court  and 
from  its  instructions  to  the  Jury,  that  the 
case  was  actually  tried  by  ail  parties  upon 
the  theory  that  the  issue  was  whether  Cor- 
rigan  and  Glazier  were  Joint  contractors, 
as  set  forth  in  the  petition.  This  being  the 
fact,  no  error  was  made  in  the  tnstruction 
complained  of,  and  the  case  was  properly 
submitted  to  the  Jury. 

We  find  no  error  in  the  record,  and  recom- 
mend tliat  the  Judgment  of  the  district  coort 
be  affirmed.. 

PER  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  Judgment  of 
the  district  court  is  affirmed. 


MILLER  V.  WALKER. 
(Supreme  Court  of  Nebraska.     Nov.  16,  1901) 

APPEAL  FBOH  JUBTICX— niBXIBSAI.. 

1.  Jadgment  of  the  district  court  dismissing 
an  appeal  from  the  county  court  examined  and 
approved. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  E<rror  to  District 
Court,  Scotts  Bluff  County;  Gntterson,  Judga 

Action  by  William  H.  Walker  against  Al- 
vln  M.  Miller.  From  a  Judgment  of  the  dis- 
trict court  dismissing  the  appeal  by  defend- 
ant defendant  brings  error.    Affirmed. 

W.  G.  Simonson,  for  plaintiff  in  error. 
Wright  &  Wright  for  defendant  in  error. 

OLDHAM,  C.  This  was  a  suit  on  the  Jus- 
tice's aide  of  the  county  court  of  Scotts  Bluff 
county,  instituted  by  plaintiff  In  the  court  be- 
low to  recover  $74.10,  alleged  to  have  been 
due  on  account  The  cause  was  heard  in  the 
county  court  on  June  16,  1003,  and  Judgment 
rendered  in  favor  of  plaintiff  for  the  amonnt 
claimed.  On  June  23,  1803,  defendant  In  the 
court  below  filed  his  appeal  bond.  On  July 
17,  1903,  a  transcript  of  the  proceedings  of 
the  county  court  was  filed  with  the  clerk  of 
the  district  court  of  Scotts  Bluff  county.  At 
the  following  term  of  the  district  court  plain- 
tiff's attorneys  filed  a  motion  in  the  district 
court  to  dismiss  the  appeal  because  the  tran- 
script was  not  filed  within  30  days  from  the 
rendition  of  the  Judgment  in  ,the  lower  court 
This  motion  was  sustained  by  the  district 
court  and  defendant  brings  error  to  this 
court 

The  only  excuse  offered  for  the  failure  to 
file  the  transcript  within  the  time  prescrib- 
ed by  section  1008  of  the  Code  of  CivU  Pro- 
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c«dare  la  the  dalm  of  defendant's  attorney 
that  he  was  misled  as  to  when  the  trains  left 
from  Alliance  to  Gerlng,  and  that  this  mis- 
take prevented  him  from  tendering  the  fees 
and  having  the  transcript  filed  within  the 
time  prescribed  by  statute.  It  la  nseless  to 
Bay  that  this  excnse  Is  legally  no  excuse  at 
all,  and  we  therefore  recommend  that  the 
Judgment  of  the  district  court  be  affirmed. 

AMBS  and  LBTTON,  00.,  concur. 

PER  OUBIAH.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  la  affirmed. 


PBTnS  T.  GREEN  RIVEB  ABPHAI/F  00. 
(Supreme  Oonrt  of  Nebraska.    Nor.  2,  1904.) 

COSTS— BETTUIfO  BILL  OF  EZOBPTIORS. 

1.  The  necessary  expense  of  Bettling  a  bill 
of  ^ceptions  upon  the  determination  of  a  caiue 
in  the  district  court  is  taxable  as  costs  in- 
curred in  that  court,  to  be  adjudged  against 
the  unsuccessful  party  In  the  final  determina- 
tion of  the  litigation. 

(Syllabus  by  the  (3ourt) 

Motion  to  tax  costs.    OTerruIed. 
For  former  report,  see  99  N.  W.  285. 

SEDGWICK,  J.  The  plaintUf  in  error  In 
this  case  having  been  successful  in  this  court 
(99  N.  W.  285),  and  being  entitled  to  recov- 
er bis  costs  Incurred  in  this  court.  Insists 
that  the  expense  of  obtaining  the  transcript 
of  the  evidence  in  the  court  below  for  the 
purpose  of  settling  a  bill  of  exceptions  Is  a 
part  of  the  coats  In  this  court,  and  should  be 
taxed  as  such.  The  appellant^  or  plaintiff  lit 
error,  upon  obtaining  judgment  in  this  court 
reversing  the  decree  or  judgment  of  the  low- 
er court,  is  oitltled  to  recover  bla  costs  in 
this  court  without  regard  to  the  further 
proceedings  after  the  case  Is  remanded  to 
the  district  court,  and  notwithstanding  that 
he  may  be  Hiltlmately  defeated  in  the  liti- 
gation. The  costs,  however,  In  the  district 
court,  whether  before  or  after  the  appeal  or 
proceedings  In  error  in  this  court,  are  to 
abide  the  final  result  of  the  suit,  and  to  be 
taxed  against  the  unsuccessful  party.  If 
the  expense  of  settling  the  bill  of  exceptions 
Is  to  be  considered,  under  such  circumstances, 
aa  costs  in  this  court,  this  motion  should  be 
suatained,  but,  if  such  expense  is  cost  in- 
curred in  the  district  court,  the  motion  must 
be  overruled.  Nat.  Masonic  Accident  Aas'n 
V.  Burr,  57  Neb.  487,  77  N.  W.  1098. 

Our  0>de  provides  that  a  party  objecting 
to  the  decision  of  a  court  must  except  at 
the  time  the  decision  is  made,  and  time 
may  be  given  to  reduce  the  same  to  writing. 
Section  808.  The  exception  must  be  stated 
with  so  much  of  the  evidence  as  is  necessary 
to  explain  It  Section  309.  If  the  decision 
obJe<*ted  to  la  entered  on  the  record,  and  the 
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grounds  of  objection  appear  in  the  entry,  the 
exception  may  be  taken  by  the  party  causing 
to  be  noted  at  the  end  of  the  decision  that 
he  excepts.  Section  310.  If  the  decision  is 
not  entered  on  the  record,  or  the  grounds  of 
objection  do  not  auffldently  appear  In  the 
entry,  the  party  excepting  must  reduce  bis 
exceptions  to  writing  within  a  limited  time 
after  the  adjournment  of  the  term  (section 
811),  and  must  submit  tbe  same  to  the  ad- 
verse party  for  examination.  If  objections 
are  made,  and  tbe  judge  has  determined  and 
approved  a  correct  statement  of  exceptions, 
it  is  allowed  by  the  judge,  and  Is  made  a 
part  of  the  record  of  the  case.  For  this  pur- 
pose It  la  'filed  by  the  clerk,  and  preserved 
by  him  as  the  other  records  in  tbe  case.  It 
seems  to  be  admitted  that  tbe  bOl  of  excep- 
tions then  becomes  a  record  of  the  district 
court  It  never  becomes  a  permanent  rec- 
ord of  the  Supreme  Ciourt  The  Code  pro- 
vides that  the  plalntiS  in  error  shall  file  with 
bis  petition  in  error  in  this  court  a  tran- 
script of  the  proceedings,  containing  the  final 
judgment  or  order  sought  to  be  reversed,  va- 
cated, or  modified  (section  586),  and  also  that 
the  clerk  of  tbe  district  court  shall,  upon  re- 
quest, and  being  paid  the  lawful  fees  there- 
for, furnish  an  authenticated  transcript  of 
the  proceedings  to  either  of  the  parties  to 
tbe  same,  or  to  any  person  interested  in  pro- 
curing such  transcript  (section  587).  This,  of 
course,  involves  making  a  copy  of  the  whole 
record,  which  would  include  tbe  bill  of  ex- 
ceptions as  a  part  of  the  records  of  the  dis- 
trict court  By  section  1  of  chapter  28,  p. 
205,  of  the  Laws  of  1881,  it  was  provided 
that  instead  of  copying  the  bill  of  excep- 
tions into  this  transcript  the  original  bill 
of  exceptions  Itself  shall,  on  tbe  request  of 
any  party  desiring  to  prosecute  proceedings 
in  the  Supreme  Court  be  attached  to  the  tran- 
script or  record,  and  be  certified  by  the  clerk 
of  tbe  district  court  to  be  the  original  bill  of 
exceptions.  After  tbe  case  is  disposed  of  in 
tbe  Supreme  Court  tbe  bill  of  exceptions  is 
to  be  returned  to  the  district  court  upon  the 
request  of  any  party  Interested.  Section 
587c;  Cobbey's  Ann.  St  1903,  {  1595.  If  tbe 
appellant  should  take  a  transcript  of  tbe  en- 
tire record  of  the  district  court  including  the 
bill  of  exceptions,  instead  of  having  the  orig- 
inal bill  of  exceptions  attached  to  his  tran- 
script his  right  to  have  the  expense  of  such 
transcript  taxed  as  costs  in  this  court  might, 
perhaps,  be  questioned  on  the  ground  that 
such  expense  was  uimecessary,  but  there 
could  be  no  doubt  of  his  right  to  proceed  in 
such  manner,  or  of  the  efficacy  of  such  tran- 
script It  is  suggested  that  in  practice  bills 
of  exceptions  are  usually  procured  to  be  al- 
lowed with  the  view  of  taking  the  case  to 
this  court  upon  appeal  or  proceedings  in  er- 
ror, and  that  therefore,  it  ought  to  be  con- 
sidered that  the  expense  of  aettling  such  bill 
is  a  necessary  cost  of  this  court  While  it  Is 
true  that  bills  are  generally  procured  to  be 
allowed  with  such  purpose  in  view,  yet  it  is 
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not  always  tbe  case.  It  Bometlmes  happens 
tbat  It  Is  necessary  that  the  records  of  the 
district  conrt  should  be  made  thus  complete 
for  use  In  tbat  court.  Tbls  seems  to  be 
contemplated  by  tbe  statute,  which  requires 
It  to  be  settled  in  tbat  court,  and  makes  it 
a  part  of  the  record  there.  By  the  practice 
in  some  of  the  districts  of  this  state  the  clerk 
has  entered  the  expense  of  ttie  bill  of  ex- 
ceptions as  costs  in  the  case  when  tbe  bill 
of  exceptions  is  filed  with  blm  as  a  part  of 
the  records  of  his  ofSce.  This  appears  to  be 
the  correct  practice.  11  Oyc.  232d;  Pinney's 
Win,  27  Minn.  280-284,  6  N.  W.  791,  7  N. 
W.  144.  In  Palmer  v.  Palmer  (Iowa)  66  N. 
W.  734,  the  court  appears  to  take  a  different 
view.  It  would  seem  from  the  opinion  that 
tbe  practice  there  is  quite  similar  to  our 
own,  and  that,  when  the  bill  of  exceptions 
Is  settled,  it  is  made  a  part  of  the  record 
of  the  district  court,  and  as  such  filed  in  said 
court;  and  yet  tbe  court  says:  "It  is  to  be 
remembered  that  the  costs  of  tbe  transcript 
follow  tbe  costs  in  this  court,  because  made 
upon  appeal."  There  is  no  explanation  of 
tbe  sense  in  which  it  may  be  said  that  these 
costs  are  made  upon  appeal.  Possibly,  the 
view  above  suggested  was  taken — ^that,  since 
bills  of  exceptions  are  usually  settled  with  a 
view  of  prosecuting  proceedings  in  the  Su- 
preme Court,  the  costs  of  the  same  should  be 
considered  as  costs  of  tbe  reviewing  court; 
but,  as  before  stated,  it  seems  to  us  that  the 
rule  to  be  derived  from  our  statute  and 
practice  is  otherwise.  The  view  of  the  Min- 
nesota court  as  expressed  in  tbe  case  alrave 
cited  is  in  harmony  with  the  provisions  of 
our  statute  above  quoted.  We  have  noticed 
several  decisions  of  other  courts  more  or  less 
directly  bearing  upon  the  question  here  pre- 
sented, but  none  of  them  BuflSdently  discuss 
the  statutes  and  rules  of  practice  from  which 
they  are  derived  to  make  them  available  as 
authorities  in  this  state.  Among  them  may 
be  noted  the  following:  Hayes  t.  Living- 
ston, 35  Mich.  371;  Geo.  W.  Roby  Lumber 
Co.  ▼.  Gray,  73  Mich.  856,  41  N.  W.  420; 
Novotny  V.  Danforth,  9  S.  D.  412,  69  N.  W. 
585:  First  Nat.  Bank  of  Canton  v.  North, 
6  Dak.  136,  50  N.  W.  621;  Brown  v.  Wlne- 
blU,  4  Wash.  98,  29  Pac.  927;  Turner  v. 
Muskegon  M.  &  F.  Co.,  97  Mich.  166,  66  N. 
W.  356.  We  think  tbat  the  costs  of  settling 
tbe  bill  of  exceptions  are  costs  made  in  the 
district  court,  and  should  be  taxed  as  such 
against  tbe  unsuccessful  party  In  the  final 
determination  of  the  litigation. 
The  motion  is  overruled. 


WESTERN  MATTRESS  CO.  v.  OSTER- 
GAARD. 

(Supreme  Court  of  Nebraska.     Nov.  16,  1904.) 

TBIAX,— INBTBUCTIONS. 

1.  When  a  special  request  is  made  for  an  in- 
struction which  fairly  reflects  either  a  meritori- 
ous cause  of  action  or  ground  of  defense,  the 


conrt  should  either  give  the  instruction  request- 
ed, or  substitute  another  in  its  stead  which  em- 
bodies the  same  principle. 

2.  When  an  allegation  of  negligence  is  nneup- 
ported  by  any  competent  testimony,  it  should 
not  be  given  in  an  mstrnction  to  the  Jury. 

(SyllaboB  by  the  Court) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  99  N.  W.  229. 

OLDHAM,  0.  The  original  opinion  in  tbls 
case  was  announced  by  Duffle,  C,  and  is 
officially  reported  in  99  N.  W.  220.  The  Is- 
sues are  fully  and  fairly  stated  in  the  (pin- 
ion, and  need  not  be  again  set  out  A  re- 
hearing was  granted  for  a  further  examina- 
tion of  tbe  conclusion  reached.  It  Is  beld 
in  the  opinion  that  the  Judgment  of  the  cUa- 
trlct  court  was  erroneous,  in  refusing  to  sub- 
mit to  tbe  Jury  the  question  as  to  whether 
plaintiff  was  Injured  while  disobeying  an  in- 
struction given  blm  by  the  foreman  of  de- 
fendant, who  for  that  purpose  stood  in  tbe 
place  of  the  master.  One  of  tbe  defenses 
relied  upon  and  supported  by  the  testimony 
of  defendant's  foreman  was  that  when  plain- 
tiff was  employed  he  was  directed  by  the 
foreman  to  turn '  his  back  to  tbe  foreman 
when  tbe  molds  were  being  filled  with  the 
molten  metal.  While  this  direction  was  de- 
nied by  plaintiff,  tbe  testimony  on  this  issue 
raised  a  question  of  fact  on  a  meritorious 
defense,  which  should  have  been  subnaitted 
in  a  proper  instruction.  It  is  not  necessary 
to  determine  whether  tbe  instruction  re- 
quested was  tbe  best  that  could  have  been 
compiled.  It  is  sufficient  to  say  that  it  fairly 
called  the  attention  of  the  trial  court  to  one 
of  the  defenses  relied  upon,  and  that  either 
tbe  instruction  requested,  or  a  better  one 
embodying  the  same  principle,  should  bave 
been  given.  In  fact  it  is  probably  the  duty 
of  the  trial  court,  without  a  request,  to  em- 
body in  tbe  instructions  to  the  Jury  every 
meritorious  cause  of  action  or  ground  of  de- 
fense raised  by  the  pleadings  and  supported 
by  competent  evidence.  But  in  any  event, 
when  a  special  request  is  made  for  an  In- 
Btructlon  which  fairly  reflects  either  a  meri- 
torious cause  of  action  or  ground  of  defense, 
tbe  court  should  either  give  the  instruction 
requested,  or  substitute  another  in  its  stead 
Which  embodies  tbe  same  principle. 

While,  as  above  Indicated,  the  defendant 
Introduced  testimony  tending  to  show  tttat 
tbe  injury  was  occasioned  by  plaintiff  dis- 
obeying the  orders  of  his  foreman  in  not 
turning  his  back  when  tbe  chills  were  being 
filled,  yet,  even  under  defendant's  testimony, 
there  is  a  serious  doubt  as  to  whether  plain- 
tiff mi^ht  not  have  been  misled  by  anotlier 
direction  given  him  by  the  foreman,  to  the 
effect  tbat,  if  he  (the  plaintiff)  stood  behind 
the  foreman  when  the  metal  was  poured  into 
the  chills,  he  would  not  be  hurt  But  in  any 
event  the  question  as  to  whether  pliuQUff 
was  properly  instructed  in  such  a  manner  as 
to  fully  warn  him  of  his  danger,  and  whet  I:  or 
be  obeyed  or  disobeyed  the  instruction   so 


Digitized  by 


Google 


Neb.) 


SCHWINOEil  ▼.  AMTHES. 


335 


given,  WAS  a  question  raised  by  tbe  plead- 
ings, on  wblch  tbere  was  conflicting  evi- 
dence, and,  as  a  correct  verdict  depended  on 
this  iasne^  It  should  bare  been  given  In  a 
proper  Instmctlon  to  the  Jary;  and,  as  for 
this  reason  a  new  trial  will  be  necessary,  we 
would  suggest  tbat  the  learned  trial  Judge 
give  a  new  set  of  instructions  to  the  Jury, 
confined  strictly  to  the  questions  in  issue,  and 
not  submitting  any  question  unsupported  by 
any  teatimony,  as  was. done  in  the  fifth  and 
sixth  paragraphs  of  instructions  on  Its  own 
motion  at  the  former  trial.  These  instruc- 
tions submitted  the  alleged  negligence  of  the 
defendant  In  not  providing  a  shield  or  guard 
over  the  frame  to  prevent  the  heated  metal 
from  flying  out.  While  negligence  is  alleged 
In  the  petition  because  of  this  failure,  yet  tbe 
testimony  wholly  fails  to  support  this  alle- 
gntlon  of  tbe  petition;  and,  being  wholly  un- 
supported by  competent  evidence.  It  should 
not  have  been  submitted  to  the  consideration 
of  tbe  Jury. 

We  therefore  recommend  that  tbe  former 
Judgment  of  this  court  be  adhered  to. 

AMES  and  LETTON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  former  Judgment 
of  this  court  is  adhered  to. 


SHOEMAKER   v.    COMMERCIAL    ASSUR. 

CO.,  LIMITED,  OF  LONDON. 
(Supreme  Court  of  Nebraska.    Nov.  10,  1901) 

PETITION— AlUNDMBNT. 

1.  An  amended  petition  which  is  no  more  than 
a  restatement  of  the  gravamen  of  the  charge  in 
the  fonner  pleading  is  not  a  departure,  although 
the  petition  sounded  in  tort,  and  the  amendment 
avers  a  contract  liability  only. 

(SyUabna  by  the  Court.) 

Commissioners'  Opinion.  Error  to  District 
Conrt,  Lancaster  County;   Frost,  Judge. 

Action  by  Martha  J.  Shoemaker  against 
the  Commercial  Assurance  Company,  Limit- 
ed, of  London.  Judgment  for  defendant,  and 
plalntlfl  brings  error.    Reversed. 

Geo.  A.  Adams  and  Lamb  &  Wurzburg,  for 
plalntur  in  error.  Rtcketts  &  Ricketts,  for 
defendant  in  error. 

AMES,  C.  A  former  decision  In  this  con- 
troversy may  be  found  in  63  Neb.  173,  88  N. 
W.  156.  After  the  Judgment  of  reversal  there 
pronounced,  and  after  the  return  of  the  cause 
to  the  district  court  by  mandate,  the  plain- 
tur  abandoned  her  suit  against  all  the  de- 
fendants except  the  Insurance  company, 
against  which  she  filed  an  amended  petition 
in  which  she  alleged  that  said  defendant  on 
the  5th  day  of  January,  1805,  agreed  to  In- 
sure the  property  described  In  the  former 
pleading  against  loss  or  damage  by  fire  to 
the  amount  of  $1,200,  but  wrongfully  refused, 

1  L  Sae  Pleadlnc,  voL  39,  Cent  Dig.  H  707,  711. 


and  still  refuses,  to  deliver  such  policy  to  tbe 
plaintiff,  as  It  had  agreed  to  do.  It  was  fur- 
ther alleged  that  the  building  had  been  de- 
stroyed by  Are  during  the  agreed  term  of  in- 
sdrance,  and  that  proofs  of  loss  had  been 
made  and  furnished  to  the  company,  and  pay- 
ment demanded  from  It,  which  had  been  re- 
fused. A  general  demurrer  to  this  amended 
petition  was  sustained  upon  the  ground  that 
It  states  a  new  cause  of  action,  and  one  dis- 
tinct from  that  set  forth  In  tbe  original  peti- 
tion or  the  amended  petition  upon  which  the 
action  was  formerly-  tried,  and  that  suit 
thereon  la  barred  by  the  statute  of  limita- 
tions. 

We  think  the  district  court  erred.  It  Is 
true  that  the  earlier  pleading,  which  Is  set 
forth  at  length  in  the  former  opinion,  was 
one  In  some  degree  sounding  In  tort;  but,  as 
is  there  stated,  the  subject-matter  of  the  al- 
lied tort  was  the  alleged  contract  obligation 
of  the  Insurance  company  to  the  plaintiff. 
In  the  absence  of  such  obligation,  there  would 
have  existed  nothing  about  which  the  com- 
pany could  have  been  accused  of  conspiring 
with  the  other  defendants;  but.  If  there  was 
such  insurance,  the  alleged  conspiracy  would 
have  been  Ineffectual  to  avoid  it,  and  no  dam- 
ages would  have  resulted  therefrom,  and  so 
it  was  held  that  the  petition  did  not  state 
facts  constituting  a  Joint  liability  of  the  de- 
fendants. But  it  was  not  held,  nor  could  It 
have  been  rightfully  so,  that  the  facts  plead- 
ed were  not  sufficient  to  charge  the  company 
with  a  separate  contractual  liability.  The 
amendment  of  which  complaint  is  made  did 
no  more  than  to  eliminate  tbe  futile  aver- 
ments of  conspiracy.  The  gravamen  of  the 
charge,  namely,  the  alleged  contract  between 
the  insurance  company  and  the  plaintiff,  and 
a  breach  of  it.  Is  the  residuum  of  the  former 
pleading  after  the  completion  of  tbe  process 
of  precipitation,  and  Is  In  no  sense  a  depar- 
ture, or  the  introduction  of  a  new  subject 
of  litigation. 

It  Is  therefore  recommended  that  the  Judg- 
ment of  the  district  court  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 

LETTON  and  OLDHAM,  CC,  concur. 

PER  CURIAM.  For  tbe  reasons  stated  In 
the  foregoing  opinion,  it  is  ordered  tbat  the 
Judgment  of  the  district  court  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. 


8CHW1NGEL  et  al.  v.  ANTHES  et  al. 
(Supreme  Court  of  Nebraska.    Nov.  16,  1904.) 

TBUSTS— EVIDENCE. 

1.  Onewho  acquires  a  trust  estate  with  knowl- 
edge of  its  ch.iracter,  and  while  occupying  con- 
fidential relations  toward  it  and  the  cestuis  que 
trusteiit,  will  bo  presumed  to  have  taken  the  ti- 
tle subject  to  the  trust,  and  that  presumption 
cannot  be  rebutted  without  evidence,  nor  by 
such  as  is  vague  and  ambiguooa, 

(Syllabus  by  the  Courts 
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GommlfHloners'  Opinion.  Appeal  from 
District  Court,  Clay  County;   Stubbs,  Judge. 

Action  by  Helen  Scbwlngel,  George  Schwln- 
gel,  her  busband.  and  others  against  John 
Henry  Anthes  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Revwsed. 

H.  B.  Palmer,  John  C.  Stevens,  and  John 
J.  Sullivan,  for  appellants.  S.  W.  Christy 
and  J.  Ia  Epperson,  for  appellees. 

AMES,  0.  This  is  a  rehearing  from  a 
former  decision  published  unofflclally  In  98 
N.  W.  676.  The  case,  aa  it  Is  now  regarded, 
presents  some  aspects  not  adverted  to  on  the 
former  argument,  and  the  statement  of  facts 
already  made  needs  to  be  somewhat  supple- 
mented. The  will,  which,  together  with  the 
deed  by  the  testator  to  his  wife,  consti- 
tutes the  common  source  of  title  of  the  par- 
ties to  this  action,  appears  to  have  been 
drawn  by  the  testator's  own  hand.  It  is  ap- 
parent from  a  moment's  Inspection  of  it  that 
he  was  not  only  not  familiar  with  legal 
forms  or  phraseology,  but  that,  being  of  for- 
eign nativity,  he  was  unable  to  express  him- 
self accurately  in  the  English  language  up- 
on ordinary  subjects  of  conversation.  The 
following  is,  as  far  as  possible,  a  literal 
copy  of  the  instrument: 

"This  6  day  of  Sep.  1886.  To  bwon  It  may 
consem. 

"This  is  my  last  Will  Testament  of  Ja- 
cob W.  Ajithes  of  the  County  of  Clay  Stat 
of  Neb 

"MlndfoU  of  the  uncertainties  of  human 
life  do  make  buplish  and  declare  this  My 
last  will  and  testoment  In  the  manner  fol- 
lowing first  after  the  paiment  of  my  just 
depts  and  funeral  expenses  I  give  devise 
and  bequeath  to  My  two  sons  Henery  Anthes 
and  W.  C.  Anthes  each  $600.  five  Hundred 
Dollars  To  my  donglitera  Helen  Schwlngel 
EUsbet  Schwab  and  Katariu  Brledenbah 
shall  have  Equally  withe  to  the  rememder 
of  all  my  Estates  both  Real  and  personal 
whlct  the  to  sons  Henry  Anthes  and  W.  G. 
Anthes  schare  and  schare  alike 

"The  said  Helen  Schwlngel  received  the 
sum  of  $260  will  I  was  living  whearth  shall 
by  deducked  from  widoud  interest  (2)  Sec- 
ond id  is  My  will  tat  My  wife  Elisabeth 
Anthes  schal  have  all  the  real  and  personel 
estates  fore  her  own  jues  while  schea  la 
living  after  her  dead  id  schall  be  and  be- 
come as  discrlebt  in  this  will  abouvf 

"I  hereby  nomtnad  and  appoint  my  wife 
Eallsabet  Anthes  the  executor  of  this  my  last 
will  and  testament  and  herepy  authoriae 
empower  her  the  said  Ellsabet  Anthes  to 
compound  compromise  and  settle  any  claim 
or  demand  which  may  be  against  or  In  favor 
of  my  said  estate  In  witness  whereof  I 
have  hereunto  set  my  hand  and  seal  this 
6  day  of  Sep  1888. 

"Signed  pupbllshed  and  declared  by  the 
said  Jacob  W.  Anthes  to  be  hla  last  will 
and  tettamend  ia  presence  of  us  who  have 


signed  our  names  ad  his  request  as  witness- 
es is  his  presence  an  In  the  presence  of  eacd 
other  Jacob  W.  Anthes." 

For  the  right  disposition  of  this  suit  much 
depends,  in  my  opinion,  upon  the  true  con- 
struction of  the  will — a  subject  which  seems 
to  have  been  hitherto  somewhat  neglected. 
For  an  Interpretation  of  this  instrument,  it  is 
unnecessary  to  repeat  the  settled  rule  of  this 
court  that  the  object  to  be  kept  principally 
and  constantly  in  view  Is  to  ascertain  the 
Intent  of  the  testator,  and.  In  so  far  as  It  is 
consistent  with  general  rules  of  law,  to  carry 
it  into  effect  A  circumstance  throwing  light 
upon  this  question  Is  the  fact  that  he  had 
no  personal  property  of  considerable  value, 
and  that  he  was  Indebted  to  a  relatively  large 
amount  In  addition  to  the  sum  of  $3,600, 
for  which  all  his  real  estate  was  incumbered 
by  mortgage.  It  is  clear,  therefore,  that  he 
anticipated  that  some.  If  not  all,  of  hla  lands 
would  be  required  to  be  sold  for  the  i>ay- 
ment  of  his  unsecured  obligations;  and, 
whether  wittingly  or  not;  he  employed  lan- 
guage apt  for  the  purpose  of  charging  them 
as  Hens  thereon.  2  Jarman  on  Wills,  marg. 
p.  1390  et  seq.  This  fact,  perhaps,  explains 
why  bis  benefactions  to  his  sons  and  daugh- 
ters took  the  form  of  legacies  rather  than  of 
devises,  and  that  the  only  specific  devise 
he  made  was  that  of  a  life  estate  to  his 
wife,  leaving  to  his  heirs  a  reversion,  rath- 
er than  a  remainder  or  remainders.  The 
writer  is  prevailed  upon  to  think  that  he  in- 
tended BO  to  do  both,  by  the  circumstances 
just  mentioned,  and  by  the  fact  that  the 
legacy  to  one  of  his  daughters  ia  but  half 
that  to  each  of  her  sisters,  because  of  the 
fact;  mentioned  In  the  will,  that  she  had 
already  received  $250,  which  was  to  be  de- 
ducted from  the  sum  bequeathed  to  ber. 
First,  the  two  sons  were  to  have  legacies  of 
$500  each.  Then  the  remainder  (residue)  of 
the  estate  was  to  be  divided  between  the 
sons  and  daughters  equally,  deducting  $250 
from  the  share  of  Helen.  Manifestly  this 
scheme  could  not  have  been  carried  out,  and, 
in  his  circumstances,  the  testator  could  not 
have  anticipated  that  it  could  be  bo,  with- 
out the  sale  of  the  estate.  This  situation 
was,  without  doubt,  sufficient  to  charge  the 
first  two  legacies  as  Hens  upon  the  land,  and 
I  think  the  others  also.  2  Jarman  on  Wills, 
marg.  p.  1409  et  seq. 

If  the  foregoing  reasoning  la  sound,  the 
word  "devise"  waB  not  used  in  the  will  in 
its  technical  or  legal  aense,  but  as  synony- 
mous with  "give"  and  "bequeath."  As  illus- 
trating my  Idea,  if  the  demise  of  the  life 
tenant  had  Immediately  succeeded  that  of 
the  testator,  the  reversioners  would  have  at 
once  succeeded,  as  tenants  In  common,  to  the 
possession  of  the  estate,  charged  with  a 
trust,  first,  for  the  payment  of  the  debts  of 
the  testator:  second,  for  the  payment  of  the 
two  legacies  of  $500  each  to  his  sons;  and. 
third,  for  the  division  of  the  residue  equal- 
ly between  all  of  his  sons  and  daoghtert. 
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deductbiK  the  adTancement  to  Helen.  It  ia 
possible  that  aome  adjaatment  might  have 
been  made  with  the  latter,  and  that  some 
means  might  have  been  discovered  by  which 
the  debts  and  specific  legacies  could  have 
been  discharged,  and,  U  such  an  event  could 
be  supposed  to  have  been  contemplated  by 
the  testator,  the  sons  and  daughters  might  be 
regarded  aa  remaindermen,  rather  than  re- 
versioners; but,  In  my  opinion,  such  an 
event  cannot  reasonably  be  supposed  to  have 
been  anticipated,  nor  therefore  intended,  by 
him.  But  if  the  estate  expectant  upon  the 
termination  of  the  life  tenancy  should  be  re- 
garded as  a  technical  remainder.  Instead  of 
one  of  Inheritance,  as,  correctly  and  precise- 
ly speaking.  It  perhaps  ought  to  be,  the 
limitation  over  would  be  subject  to  the  same 
trusts  and  charges  above  mentioned,  and  the 
consequences  would  be  the  same  as  under 
the  former  supposition.  In  either  view,  a 
title  in  fee  vested  upon  the  death  of  the  An- 
cestor in  the  person's  who  then  became  his 
sole  heirs  at  law,  and  the  distinction  just 
adverted  to  Is  without  practical  importance. 
In  any  event,  that  to  which  the  testator  in- 
tended that  bis  sons  and'  daughters  should 
succeed  in  common  was  a  residue  of  his 
estate  to  be  left  after  the  payment  of  his 
debts  and  the  specific  legacies.  The  deed 
from  the  testator  to  his  wife  was  made  for 
the  sole  purpose,  expressed  upon  its  face, 
of  insuring  the  due  observance  of  the  will, 
and  was  therefore  testamentary  In  charac- 
ter, and  is  also  of  no  practical  significance. 

The  deed  of  August  29th  by  the  heirs  to 
their  mother  was,  as  is  stated  in  the  former 
opinion,  evidently  made  for  the  sole  purpose 
of  enabling  her  to  obtain  a  new  loan  for  the 
satisfaction  of  the  $8,500  mortgage  executed 
by  the  testator.  Nothing  seems  to  have  been 
said  or  done  at  the  time  of  its  execution  in- 
dicating an  intent  by  any  of  the  grantors  to 
release  his  interest  as  devisee  or  legatee  In 
the  estate;  and  there  is  no  reason  to  suppose 
that,  if  nothing  more  had  been  done,  the  pres- 
ent defendant,  John  H.  Anthes,  would  have 
considered  himself  deprived  by  the  transac- 
tion of  his  specific  legacy  of  $600,  which  had 
precedence  of  all  the  other  beneficencies  of 
the  will,  except  the  life  estate,  and  except  a 
like  legacy  to  his  brother.  It  cannot  be 
doubted,  I  think,  that  the  mother  by  this 
means  obtained,  and  for  the  ensuing  seven 
years  retained,  the  legal  title,  subject  to  the 
truats  created  by  the  will.  The  deeds  from 
the  husbands  of  the  respective  daughters 
were  merely  Intended  to  fortify  the  legal  ti- 
tle, and  evidently  were  not  supposed  to  affect 
the  fiduciary  character  of  the  grantee. 

When,  in  1895,  after  the  sale  to  Peterson, 
it  was  desired  both  by  the  purchaser  and  by 
the  widow  and  heirs  to  obtain  new  loans,  and 
objections  to  the  title  were  made  by  the  loan 
agent,  it  is  clear  that  the  new  deeds  then 
made  were  executed,  not  upon  any  new  consid- 
eration, or  for  the  purpose  of  conveying  any 
title  or  Interest  which  the  grantors  did  not 
101  N.W.— -22 


suppose  they  had  parted  with  when  they 
executed  the  former  Instruments.  In  other 
words,  the  deeds  of  October,  1895,  were  not 
intended  to  be  deeds  of  conveyance,  but  of 
confirmation,  and  the  trust  character  of  the 
legal  title  in  the  mother  was  not  thereby 
affected.  That  John  H.  Anthes  so  under- 
stood the  situation  Is  evident  both  from  the 
circumstances  attending  the  transaction,  and 
from  his  subsequent  conversations,  in  which 
he  consulted  with  bis  brother  and  sisters 
relative  to  the  sale  of  the  residue  of  the  land 
to  the  Challbergs,  and  in  which  he  talked 
about  their  respective  "shares,"  and  the  de- 
sire of  his  mother  that  something  should  be 
abated  from  each  to  make  up  a  purse  for  her 
support  during  the  remainder  of  her  life. 
The  relations  between  the  parties  were  in 
the  highest  degree  confidential,  calling  for 
the  exercise  of  the  uttermost  good  faith,  and 
none  of  them  was  Ignorant  of  any  material 
fact  or  circumstance.  That  John  H.  knew 
that  the  mother  had  no  beneficial  interest  in 
the  land,  except  her  life  estate,  and  that  she 
held  the  legal  title  upon  the  trusts  mentioned, 
id  beyond  doubt.  Nor  can  It  be  doubted  that, 
if  Ids  mother  had  died  in  the  trust,  he  would 
have  been  among  the  first  to  demand  an  en- 
forcement of  his  Hen  for  the  satisfaction  of 
bis  "share."  The  deed  from  the  mother  to 
him,  although  expressly  for  $9,000,  was  with- 
out any  real  consideration,  and  was  evident- 
ly made  solely  for  the  purposes  of  effecting 
a  confirmation  of  the  title  of  Tfeterson  and  of 
facilitating  the  sale  to  the  Challbergs.  The 
fact  that  his  brother  and  sisters  acquiesced 
In  these  transactions  is,  under  the  circum- 
stances, no  evidence  that  they  intended  to 
waive  or  release  their  pecuniary  interests  In 
the  estate,  which  by  the  recent  rise  In  prlce.s 
had  become  valuable,  John  H.  having  ac- 
quired the  nominal  title  to  a  trust  estate  with 
knowledge  of  the  trust,  and,  moreover,  while 
occupying  a  confidential  relation  towards  it 
and  the  cestuis  que  trustent,  is  presumed  to 
have  intended  to  take  subject  to  It;  and  this 
presumption  cannot  be  rebutted  without  evi- 
dence, or  by  such  as  is,  to  say  the  most  of 
it  vague  and  ambiguous.  Much  of  It  that 
came  from  his  own  mouth  is  distinctly  con- 
firmatory of  the  trust,  which  be  seems  never 
to  have  shown  a  disposition  to  repudiate  by 
word  or  deed  until  he  was  called  upon  for  an 
account  of  his  stewardship,  shortly  before 
the  beginning  of  this  action. 

The  parties  are  all  agreed  that  the  title  of 
the  Challbergs,  as  well  as  that  of  Peterson, 
shall  remain  undisturbed  by  the  final  de- 
cree, and  that  the  title  of  both  shall  be  af- 
firmed upon  payment  by  the  former  of  the 
price  stipulated  In  the  contract  of  purchase, 
and  that  a  final  accounting  between  the  par- 
ties and  a  distribution  of  the  fund  shall  be 
adjudged.  This  agreement  should,  of  course, 
be  respected.  If  either  of  the  life  tenants 
has  daring  incumbency  satisfied,  out  of 
means  not  derived  from  the  body  of  the  es- 
tate, debts  of  the  testator  charged  as  liens 
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thereon,  he  or  she  Trill  be  entitled,  upon  the 
accounting,  to  reimbursement  in  accordance 
with  the  role  announced  by  this  court  at  the 
last  term  la  Tindall  t.  Peterson,  89  N.  W. 
658. 

It  is  recommended  that  the  former  deci- 
sion of  this  court  be  vacated  and  set  aside, 
and  that  the  Judgment  of  the  district  court 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  In  accordance  with  this 
opinion. 

LBTTON  and  OLDHAM,  OC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  it  is  ordered  that  the 
former  decision  of  this  court  be  vacated  and 
set  aside,  and  that  the  judgment  of  the  dis- 
trict court  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  this  opinion. 


LODGE  V.  FITCH. 
(Supreme  Court  of  Nebraska.    Nov.  18,  1904.) 

DESCXNT  AND   DIBTBIBTJTIOW— ADVAHCEMEHT8 — 
DKBT  TO   ANCESTOB— HVIDENCI. 

1.  To  constitute  an  advancement,  as  defined 
in  section  4937,  Cobbey's  Ann.  8t  1903,  it  is 
ncceiisary  either  that  the  ancestor  express  in 
the  gift  or  grant  his  intention  that  it  be  an  ad- 
vancement, or  that  he  charge  it  in  writing  as  an 
advancement,  or  that  the  child  or  other  descend- 
ant acknowledge  in  writing  the  gift  or  grant 
as  an  advancement. 

2.  A  debt  from  an  heir  to  an  ancestor  may  be 
ronverted  by  the  ancestor,  with  the  consent  of 
the  heir,  into  an  advancement;  but  when  such 
debt  is  evidenced  by  note  or  bond,  this  tact 
raises  a  stronf;  presumption  that  the  transac- 
tion was  intended  as  a  loan,  and  not  as  an  ad- 
vancement. 

3.  Evidence  examined,  and  held  insufficient  to 
show  that  a  promissory  note  executed  by  a 
daughter  and  her  husband  to  tile  father  was  In- 
tended as  an  advancement. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Error  to  District 
Court,  Wayne  County;   Boyd,  Judge. 

Action  by  Francis  S.  Fitch  against  George 
M.  Lodge.  Judgment  for  plaintiff,  and  -de- 
fendant brings  error.    Affirmed. 

Frank  M.  Northrop  and  M.  D.  Tyler,  for 
plaintiff  In  error.  A.  A.  Welch,  for  defendant 
in  error. 

OLDHAM,  C.  This  is  an  action  on  a  prom- 
issory note  executed  by  George  M.  Lodge  and 
his  wife,  N.  S.  Lodge,  to  Nathaniel  Smith, 
the  father  of  Mrs.  Lodge.  The  note  was  in- 
dorsed for  collection  by  the  payee  to  the 
plaintiff  in  this  cause  of  action.  The  answer 
in  the  court  below  is  that  the  money  receiv- 
ed upon  the  note  sued  on  was  paid  and  re- 
ceived as  an  advancement  by  Nathaniel 
Smith  to  his  daughter  Mrs.  I>odge.  Mrs. 
Lodge  had  departed  this  lite  before  the  in- 
stitution of  the  suit,  and  for  that  reason  was 
not  made  a  party  defendant  in  the  court 
below.  The  case,  by  agreement  of  parties, 
was  submitted  to  the  court  without  the  in- 


tervention of  a  Jury,  and  a  Judgment  and 
finding  was  entered  in  favor  of  plaintiff, 
and  defendant  brings  error  to  this  court. 

There  is  little  disputed  testimony  In  the 
record,  and  the  controversy  arises  as  to  the 
sufficiency  of  the  evidence  to  show  tliat  the 
note  in  suit  was  given  by  Nathaniel  Smith  to 
his  daughter  as  an  advancement  The  un- 
disputed facts  in  the  record  are  that  Nathan- 
iel Smith  was  a  retired  minister  of  the  Gos- 
pel at  the  time  the  note  in  suit  was  exe- 
cuted, was  past  80  years  of  age,  and  bad 
an  estate  consisting  mostly  of  money;  that 
he  loaned  this  money  to  his  children,  taking 
notes  with  Interest  reserved  from  time  to 
time;  that  in  1881  the  defendant  and  his 
wife  borrowed  $150  of  Mr.  Smith,  and  gave  a 
note  to  evidence  the  indebtedness;  that  in 
1882  Mr.  Smith  insisted  on  their  taking  $500 
more  of  his  money.  The  defendant  testliies 
that  they  did  not  need  the  money  at  that 
time  and  hesitated  to  take  it,  but  that  Mr. 
Smith  claimed  that  there  was  no  probability 
that  he  would  ever  want  the  money  during 
his  lifetime.  Accordingly,  the  defendant 
and  his  wife  executed  a  note  for  the  $500, 
and  received  the  money.  Later  the  notes  of 
1500  and  $150  were  both  put  into  one  note 
bearing  7  per  cent  interest,  and  payable  to 
Nathaniel  Smith,  or  ills  administrator,  0ve 
years  after  date.  In  1889  the  note  in  contro- 
versy was  given,  by  request  of  Mr.  Smith, 
because  be  had  lost  or  mislaid  the  former 
note.  The  first  $050  note  was  ^iven  In  re- 
sponse to  a  request  contained  in  a  letter 
written  by  Mr.  Smith  to  his  daughter  from 
Geneseo,  111.,  on  January  1,  1889.  The  com- 
munication is  quite  l«igthy,  and  only  the 
IKirtlon  of  it  bearing  on  the  execution  of  the 
note  need  be  set  forth.  Tlds  iK>rtion  is  as 
follows:  "Enclosed  in  this  I  wlU  send  yon 
a  note  embracing  the  other  notes  putting 
the  whole  Interest  at  7  per  cent  as  you  only 
have  $650.  I  should  like  to  fumlsb  you  $500 
or  more  as  soon  as  Alice  [another  daughter] 
pays  in  on  her  notes.  But  I  want  yon  to  see 
to  it  that  It  is  put  -where  it  will  do  you  some 
good.  If  you  have  to  invest  in  the  savings 
bank  note.  The  bank  here  only  allows  four 
per  cent  paid,  sincerely  that  would  be  bet- 
ter than  nothing.  In  my  will  I  have  not 
designated  anything  to  the  Mission  Boards 
of  the  Congregational  Church,  the  foreign 
and  home  boards,  but  I  thought  I  could  do 
better  for  the  children  and  just  as  well  for  j 
the  boards  by  requesting  them  to  give  one 
per  cent  of  their  inheritances  to  the  boards 
after  I  am  gone.  By  doing  this  annually 
they  would  remember  their  legacy  and  from 
whence  it  was  derived.  I  have  -written  to 
Frances  [another  daughter]  about  this.  She 
acquiesced  In  it  I  shall  write  to  all  on  this 
point  and  wish  your  reply.  I  thought  If 
seven  per  cent  oo-uld  be  paid  while  I  am 
here  one  per  cent  could  be  easier  done  after 
I  am  away.  What  a  pity  Leander  has  so 
much  money.  He  can  not  find  any  place 
for  a  homa    You  and  Mr.  Lodge  can  Blgu 
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this  note  and  return  It  and  I  will  send  these 
[the  former  notes]  marked  paid.  I  remain. 
Your  fatbv,  Nathanlal  Smith."  On  the  9th 
day  of  January,  1889,  Mr.  Smith  directed  a 
communication  to  the  defendant;  George 
Lodge,  concerning  the  note  In  controrersy, 
as  follows:  "Yours  post  marked  the  7th 
was  received  here  the  8th,  enclosing  note. 
The  note  was  signed  alright,  but  what  has 
become  of  It  Is  more  than  I  can  tell.  I  have 
hunted  my  room  all  over.  It  seems  I  must 
have  been  very  careless.  It  is  one  of  the 
greatest  mysteries  I  hare  ever  tried  to  un- 
derstand. So,  I  hare  concluded  to  write  an- 
other note  for  you  to  sign.  I  know  it  is 
asking  for  a  great  deal  of  credulity  from  oth- 
ers, but  if  that  note  is  found  I  will  send  it 
to  you,  signed,  paid  by  duplicate,  and  you 
can  keep  this  letter  as  good  testimony  in  the 
case.  I  do  not  see  but  that  I  shall  have  to 
give  In  that  my  memory  is  falling.  •  ♦  • 
P.  S.  You  will  understand  that  the  notes  I 
have  taken  of  children  for  money  loaned  will 
be  considered  as  so  much  cash  and  will  at 
my  death  be  returned  to  you  in  the  room  of 
so  much  cash.  This  Is  to  save  you  the  ne- 
cessity of  sending  the  money  to  pay  them  and 
having  it  returned  to  you  again.  I  shall 
endeavor  to  even  up  the  inheritances  as  soon 
and  as  far  as  possible.  My  funds  are  now  in 
the  hands  of  my  children  except  $1100.  I 
am  trying  to  get  things  in  a  satisfactory  con- 
dition to  leave."  At  the  time  of  the  suit  on 
this  note  Mr.  Smith  was  atiU  living  at  the 
ag«  of  92  years,  and  gave  a  deposition,  which 
consisted  mostly  of  categorical  answers  to 
direct  questions  propounded  to  blm.  After 
iinswerlng  the  Interrogatories  that  he  had 
indorsed  the  note  to  the  plaintiff  for  collec- 
tion. In  answer  to  the  question,  "For  what 
was  that  note  given  by  Mr.  and  Mrs.  Lodge?' 
he  answered,  "For  money  that  I  had  loaned 
to  them."  In  answer  to  the  interrogatory, 
"State  whether  the  money  for  which  this 
note  was  given  was  an  advancement  or  gift 
rrom  yon  to  your  daughter  Mrs.  Lodge  or 
was  intended  as  such,"  he  answered.  "It 
was  not  intended  as  a  gift  or  advancement." 
In  answer  to  the  interrogatory,  "State  wheth- 
er or  not  you  ever  made  an  advancement  to 
your  daughter  Mrs.  Lodge  or  to  any  other 
children  of  yours,"  he  answered,  "I  made  no 
advancements  or  gift  to  any  of  my  children. 
I  made  loans  to  them,  but  no  gift"  This 
constitutes  all  the  material  testimony  con- 
tained in  the  record  touching  on  the  question 
at  issue. 

Section  4937,  Cobbey's  Ann.  St  1903,  pro- 
vides that  "all  gifts  and  grants  shall  be 
deemed  to  have  been  made  in  advancement 
if  th^  are  expressed  in  the  gift  or  grant  to 
be  so  made  or  If  charged  In  writing  by  the 
intestate  as  an  advancement  or  acknowledged 
in  writing  as  such  by  the  child  or  other  de- 
scendant" Under  this  section  of  the  statute, 
the  essential  elements  of  an  advancement  are, 
first,  that  they  are  expressed  In  the  gift  or 
grant  to  be  made  aa  anch;  or,  second,  that 


they  are  charged  In  writing  by  the  intestate 
as  as  advancement  or  acknowledged  in  writ- 
ing as  such  by  the  child  or  other  descendant 
Now,  it  seems  clear  from  the  testimony  be- 
fore set  forth  that  the  original  delivery  of 
the  $150  and  $500  for  which  the  note  in  suit 
was  subsequently  given  was  never  expressed 
in  any  gift  or  grant  to  have  been  intended  as 
an  advancement;  nor  can  we,  by  any  fair 
Interpretation  of  the  letter  to  either  Mr.  or 
Mrs.  Lodge,  say  that  either  of  these  letters 
contained  a  charge  in  writing,  made  by  the 
Intestate  against  the  share  of  Mrs.  Lodge  in 
his  estate,  for  the  amount  of  the  note;  nor 
is  there  any  written  acknowledgment  from 
Mrs.  Lodge  of  the  receipt  of  this  $650  as  an 
advancement  In  fact,  the  ancestor  was  not 
dead  at  the  time  the  suit  was  instituted,  nor 
is  there  any  evidence  as  to  whether  he  bad 
or  had  not  disposed  of  his  estate  by  will. 
While  It  Is  true,  as  contended  by  counsel  for 
defendant,  that  a  loan  from  an  ancestor  to 
an  heir  may  be  converted  by  the  ancestor  In- 
to an  advancement  yet  to  establish  this  fact 
i  It  must  be  made  to  clearly  appear  that  the 
I  ancestor  expressed  the  intention  to  change 
I  the  loan  to  an  advancement,  and  that  the 
{  heir  acquiesced  In  the  change.  Miller's  Ap- 
j  peal,  40  Pa.  57,  80  Am.  Dec.  555.  Neither  of 
I  these  requisites  Is  made  to  appear  from  the 
]  evidence  In  the  instant  case.  It  Is  a  rule 
that,  where  the  parent  or  ancestor  receives 
such  evidence  of  an  indebtedness  as  a  bond 
or  a  promissory  note,  the  presumption  Is  iu 
favor  of  the  transaction  being  construed  as 
a  debt  and  not  as  an  advancement,  and,  while 
this  presumption  Is  not  absolute,  it  can  only 
be  overcome  by  clear  and  satisfactory  testi- 
mony. As  said  in  Speer  v.  Speer,  14  N.  J. 
Eq.  240:  "A  charge  of  the  money  or  chattel 
advanced  by  the  father  to  the  son,  or  a  mem- 
orandum of  the  fact  that  the  sum  advanced 
was  intended  as  a  gift,  is  received  as  evi- 
dence of  the  fact  Sometimes  a  bond  or  note 
is  taken,  but  that  converts  the  intended  ad- 
vancement into  a  debt  from  the  son,  unless 
a  memorandum  is  made  elsewhere  of  its  real 
character." 

It  seems  clear  to  us.  In  conformity  with 
this  view,  that  there  Is  no  competent  evi- 
dence In  the  record  to  sustain  defendant's 
theory  of  an  advancement.  The  money  In 
the  first  place  was  not  given  to  defendant's 
wife,  but,  when  furnished,  its  delivery  was 
evidenced  by  a  promissory  note  bearing  in- 
terest payable  to  the  ancestor  or  his  admin- 
istrator. If  the  original  loan  had  been  in- 
tended to  have  been  converted  to  an  ad- 
vancement, the  note  would  not  have  provided 
for  its  payment  to  the  administrator  of  the 
ancestor.  This,  as  well  as  the  testimony  of 
the  ancestor,  for  whatever  It  Is  worth,  leads 
us  to  the  conclusion  that  the  evidence  sus- 
tains the  Judgment  of  the  trial  court  and  we 
therefore  recommend  that  the  Judgment  oC 
the  district  court  be  affirmed. 

AMES  and  LBTTON,  CC,  concur. 
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PER  CURIAM.  For  the  reasons  stated  la 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  li  affirmed. 


8KOW  T.  LOCE39. 
(Supreme  Court  of  Nebraska.     Nor.  16,  1904.) 

CILA.TTKL   ICOBTOAOE — FOBE0U>BUBS — CONTBB- 
SION. 

1.  A  mortgagee,  after  due  notice,  may  sell  a 
snOicieiit  amount  of  the  mortga^^d  property  to 
satisfy  the  mortgage  debt ;  but.  If  he  sell  more, 
than  sufficient  to  satisfy  the  same  and  costs  nec- 
essarily incurred,  be  will  be  liable  for  conver- 
sion of  such  excess.  Omaha  Auction  &  Stor- 
age Co.  T.  Rogers,  62  N.  W.  826,  85  Neb.  61, 
followed. 

(Syllabus  by  the  Com-t.) 

Gommlsisioners'  Opinion.  Error  to  District 
Court,  Gfage  County;   Stnll,  Judge. 

Action  by  Joseph  L.  Locke  against  James 
J.  Skow.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

J.  E.  Cobbey.  for  plaintiff  in  error.  Beck- 
ett &  Spaflord  and  E.  O.  Kretsinger,  for  de- 
fendant in  error. 

LETTON,  O.  This  was  an  action  of  con- 
version brought  in  the  district  court  of  Gage 
county  by  James  L.  Locke,  defendant  in  er- 
ror, as  plaintiff,  against  James  J.  Skow, 
plaintiff  in  error,  as  defendant  The  peti- 
tion, in  substance,  alleged  that  on  and  prior 
to  the  19tta  day  of  March,  1900,  the  plaintiff 
was  the  owner  of  certain  personal  property 
in  the  petition  described;  that  the  property 
was  reasonably  worth  $1,600;  that  on  or 
about  the  19th  day  of  March,  1900,  the  de- 
fendant, James  Skow,  unlawfully  took  and 
illegally  and  wrongfully  converted  the  same 
to  his  own  use,  to  plaintiff's  injiury  and  dam- 
ages in  the  sum  of  $1,500.  wherefore  plain- 
tiff prays  judgment,  etc.  The  defendant  an- 
swered, pleading  a  prior  adjudication  in  the 
district  court  of  Cage  county  between  the 
same  parties  for  the  same  property,  where- 
by the  ownership  and  right  of  possession  of 
the  same  property  was  finally  adjudicated 
in  favor  of  the  defendant,  James  J.  Skow; 
that  the  judgment  in  said  case  is  res  adju- 
dlcata,  and  the  plaintiff  is  estopped  from 
bringing  this  action.  He  fnrther  denied  gen- 
erally every  allegation  in  the  plaintiff's  pe- 
tition. The  reply  was  a  general  denial  and 
a  special  denial  of  a  former  adjudication, 
coupled  with  a  demurrer  to  the  answer.  Up- 
on the  issues  thus  made  up  the  cause  was 
tried  to  a  jury,  and  verdict  and  judgment 
rendered  against  the  defendant  therein, 
James  J.  Skow. 

The  evidence  shows  the  following  facts: 
That  on  the  1st  day  of  June,  1898,  Locke  ex- 
ecuted and  delivered  Skow  a  chattel  mort- 
gage upon  the  property  described  in  the  pe- 
tition to  secure  an  indebtedness  of  $1,132. 
On  the  19th  day  of  March,  1900,  claiming  a 
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default  in  the  conditions  oC  the  mortgage, 
Skow  began  an  action  In  r^levin  In  the 
county  court  of  Gage  county  to  obtain  pos- 
session of  a  large  part  of  the  goods  and  chat- 
tels described  therein.  This  case  was  tried 
in  the  county  court,  and  afterwards  appealed 
to  the  district  court;  the  trial  in  that  court 
resulting  in  a  verdict  which  found  that  the 
right  of  possession  of  the  property  in  contro- 
versy was  in  Skow  at  the  beginning  of  the 
action,  and  found  the  value  of  his  special 
ownership  of  the  property  at  that  time  to  be 
$36.95,  and  his  damages  for  the  detention  of 
the  property  to  be  1  cent.  No  motion  for  a 
new  trial  having  been  ffied,  a  judgment  was 
entered  upon  this  verdict.  No  proceedings 
In  error  were  brought,  and  the  judgment  is 
flnaL  A  few  days  after  this  judgment  was 
rendered,  this  action  was  commenced.  The 
defendant  contends  that  conversion  was  not 
the  proper  form  of  action,  and  that  the  ac- 
tion should  have  been  for  an  accounting; 
that  the  right  of  possession  was  in  him  at 
the  time  the  action  was  begun,  and  had  been 
so  adjudicated;  and  that  the  court  erred  in 
its  instructions  to  the  jury  and  in  the  admis- 
sion of  evidence. 

1.  The  court  instructed  the  jury,  at  the  re- 
guest  of  the  plaintiff  below,  as  follows:  "(7) 
The  jury  are  instructed  that  the  verdict  and 
judgment  in  the  replevin  case  offered  in  evi- 
dence do  not  constitute  a  bar  to  this  action" 
— ^to  which  exception  was  taken,  and  refused 
to  instruct  the  jury  at  the  request  of  the  de- 
fendant, Skow,  that  if  they  found  that  the 
right  to  the  possession  of  the  property  in  con- 
troversy was  adjudicated  and  found  to  be  in 
the  defendant,  Skow,  by  the  former  judg- 
ment of  the  court,  then  they  should  find  for 
the  defendant  upon  the  items  which  were  in 
controversy  in  both  cases,  to  which  refusal 
the  defendant  excepted.  The  court,  however, 
fnrther  instructed  the  jury  at  the  plaintiff's 
request  as  follows:  "(6)  The  court  instructs 
the  jury  that  in  this  case  both  parties  are 
bound  by  the  verdict  and  judgment  rendered 
upon  the  replevin  suit  testified  about,  and  by 
the  amoimt  found  to  be  due  upon  the  chattel 
mortgage  from  Locke  to  Skow,  to  wit,  $36.95, 
and  one  cent  damages.  And  if  the  jury  be- 
lieve from  the  evidence  that  said  defendant 
Skow,  took  and  sold  under  his  said  chattel 
mortgage  property  more  than  sufficient  to 
pay  the  said  amount  of  $36.95  and  one  cent 
damages  so  due  him,  together  with  the  rea- 
sonable expenses  of  taking  and  selling 
enough  property  to  satisfy  his  said  claim 
and  such  expenses,  if  any  such  expenses 
have  been  proven,  then  the  jury  will,  from 
the  evidence  before  them,  find  the  reasonable 
value  of  all  the  property  taken  under  said 
chattel  mortgage  at  the  time  taken,  and  from 
such  amount  deduct  the  said  amount  of 
$36.95,  and  one  cent  damage,  and  the  amount 
of  such  reasonable  expenses  as  above  de- 
fined, if  any  such  are  proven,  and  find  the 
balance,  with  interest  thereon  from  the  date 
of  such  sale  at  the  rate  of  seven  per  cent 
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up  to  tb«  first  day  of  tbe  present  term  of  tblB 
court,  on  September  14,  1903,  as  tbe  amount 
doe  to  liocke  from  defendant.  Stow,  upon 
tbe  property  Included  in  said  mortgage.  And 
your  verdict  will  be  for  said  amount,  to- 
gether with  any  other  amount  you  may  find 
to  be  due  under  these  instructions  and  the 
evidence."  Defendant  excepted  to  the  giv- 
ing of  this  instruction.  From  tbe  statement 
of  facts  recited.  It  will  be  seen  that  at  the 
time  alleged  in  tbe  petition  as  tliat  upon 
which  the  conversion  took  place,  to  wit,  on 
or  about  the  19th  day  of  Marcb,  1900,  the 
plaintiff  in  error,  Skow,  was  entitled  to  the 
possession  of  the  property,  and  that  this 
right  of  possession  was  conclusively  estab- 
lished In  liim  by  the  verdict  and  Judgment 
of  tbe  court  The  evidence  shows,  however, 
that  the  value  of  bis  special  ownership  was 
^C.95,  and  that  be  had  in  his  possession 
property  to  the  value  of  several  hundreds  of 
dollars  belonging  to  the  defendant  In  error. 

In  Omaha  Auction  &  Storage  Co.  v.  Rog- 
ers, 35  Neb.  61,  52  N.  W.  826,  this  court  held 
as  follows:  "A  mortgagee  after  due  notice 
may  sell  a  sufficient  amount  of  the  mort- 
gaged property  to  satisfy  the  mortgage  debt, 
but,  if  he  sell  more  than  sufficient  to  satisfy 
tbe  same  and  costs  necessarily  incurred,  he 
will  be  liable  for  conversion  of  such  ex- 
cess." Citing  Charter  v.  Stevens,  3  Denio, 
33,  45  Am.  Dec.  444.  The  New  York  case 
was  an  action  of  trover  for  a  horse  which  the 
defendant  took  from  the  plalntlfTs  posses- 
Bion  tinder  a  chattel  mortgage.  The  mort- 
gage had  not  been  fully  paid  when  the 
property  was  taken.  After  the  defendant 
had  taken  the  property,  be  sold  it  at  auc- 
tion under  the  mortgage  in  several  parcels, 
the  horse  in  question  being  tbe  last  which 
was  sold;  and  it  api)eared  that,  before  the 
sale  of  the  horse,  enough  had  been  raised  by 
tbe  prior  sale*to  pay  the  balance  due  on  the 
mortgage,  with  Interest  and  expenses.  De- 
fendant Iqslsted  that  tbe  defendant's  title 
to  tbe  property  bad  become  absolute  at  law 
on  account  of  the  nonpayment  of  the  mort- 
gage debt.  The  trial  Judge  charged  the  Ju- 
ry that,  although  the  taking  of  the  property 
was  lawful,  yet,  since  at  the  time  of  the  sale 
of  the  horse  enough  bad  been  realized  to 
satisfy  the  debt  and  expenses,  such  sale 
-was  a  conversion  of  the  horse;  and  tbe  Su- 
preme Court  affirmed  the  case.  It  did  not 
appear  at  the  trial  of  the  instant  case  what 
particular  items  of  property  were  first  sold 
by  tbe  defendant,  or  that  the  provisions  of 
the  statute  providing  for  the  foreclosure  by 
sale  of  property  covered  by  chattel  mortgages 
had  been  compiled  with.  If  the  evidence  had 
disclosed  that  the  foreclosure  proceedings  had 
been  bad  in  all  respects  as  provided  by  law, 
and  If  the  identity  of  the  property  which  bad 
been  sold  before  the  amount  necessary  to 
pay  tbe  debt,  interest,  and  expenses  had  been 
realized  had  been  shown,  the  instruction 
complained  of  would  have  been  erroneous, 
since  it  was  only  tbe  property  remaining  that 


defend&nt  could  have  converted;  but,  when 
such  facts  are  not  shown,  then  the  rule  laid 
down  in  the  instruction  Is  correct,  and  the 
defendant  will  be  held  to  have  received 
market  value  for  the  property  he  sold  and 
applied  in  payment  of  the  mortgage  debt, 
and  will  only  be  allowed  to  deduct  tbe 
amount  of  bis  debt,  interest,  and  costs  of 
sale  from  the  market  value  of  the  entire  prop- 
erty. When  tbe  defendant  had  sold  enough 
property  to  pay  the  balance  of  $36.95,  with 
interest,  and  the  reasonable  expenses  of  sale, 
he  had  no  further  right  or  title  to  the  plaln- 
tlfTs i»«perty,  and  became  a  trespasser  at 
once.  It  was  bis  duty  to  return  the  unsold 
property  to  the  true  owner.  An  appropria- 
tion of  it  to  bis  own  use  thereafter  was  a 
conversion,  for  which  an  action  will  lie. 

2.  As  to  the  former  adjudication,  it  was 
Immaterial  In  the  case,  except  to  settle  that 
the  defendant  had  the  right  of  possession 
of  tbe  property  until  his  special  Interest  In 
the  property,  which  was  ascertained  to  be 
$36.95,  was  paid.  The  status  of  tbe  parties 
with  reference  to  the  right  of  possession  of 
the  property  was  Just  the  same  as  If  no  ad- 
judication had  been  bad,  and  there  was  still 
$36.95  unpaid  upon  the  mortgage  debt  Tbe 
defendant  liad  the  right  to  the  possession  of 
tbe  property  until  tbe  debt  was  paid,  and 
no  longer;  and  this  was.  In  effect,  what  was 
adjudged  In  the  replevin  case. 

3.  We  have  examined  tbe  other  assign- 
ments of  error,  and  find  no  error  prejudicial 
to  the  defendant. 

We  recommend  that  the  Judgment  of  the 
district  court  be  affirmed. 

AMES  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  tbe  Judgment  of  tbe 
district  court  Is  affirmed. 


WESTERN   TRAVELERS'   ACC.   ASS'N   v. 
TOMSON. 

(Supreme  Court  of  Nebraska.    Nov.  16,  1904.) 

PUBADINO — ^ANSWKB— INCONBISTBNT  DETENSBS 
— ACTION  ON  ACCIDENT  IN8UEANCE  POUOY — 
NOTICX  or  LOBS— WAIVEB— EVIDENCE. 

1.  A  defendant  may  set  forth  in  his  answer  as 
many  erounda  of  detense  as  he  may  have,  sub- 
ject only  to  the  requirement  that  such  defenses 
shall  not  be  so  repugnant  that,  if  one  be  true, 
the  other  be  false. 

2.  Where  an  answer  pleads  a  failure  to  give 
notice,  and  a  reply  pleads  a  waiver  and  estoi>- 
pel,  or  matter  to  avoid  the  effect  of  failure  to 
give  notice,  the  allegation  that  no  notice  was 

fiven  must  be  treated  as  admitted.     Dwelling 
louse  Ins.  Co.  v.  Brewster,  61  N.  W.  746,  43 
Neb.  528,  followed. 

3.  Where  the  pleadings  admit  that  no  notice 
was  given,  and  rely  opon  a  waiver  or  estoppel 
by  tbe  insurer,  the  question  of  excuse,  or  of 
whether  notice  was  piven  within  a  reasonable 
time,  is  entirely  eliminated,  and  the  only  ques- 
tion left  for  consideration  is  whether,  by  its  ac^ 
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dons,  the  insurer  waived  tlie  provisions  a*  to 
notice, 

4.  Evidence  examined,  and  held,  tlutt  no  waiv- 
er lias  been  proved. 

5.  Wliere  tlie  insurer  denies  that  the  policy 
was  in  force  at  the  time  of  the  loss,  a  defense 
which  is  based  upon  the  conditions  of  the  pol- 
icy, such  as  that  proofs  of  loss  were  not  fur- 
nished in  accordance  therewith,  is  inconsistent 
with  another  defense  whicii  asserts  that  no  pol- 
icy was  in  force  at  the  time  of  the  loss. 

6.  In  an  action  upon  an  accident  insurance 
policy,  where  no  notice  of  the  accident  was  giv- 
en within  the  time  limited  by  the  by-laws  of  the 
association,  a  denial  of  liability  for  the  reason 
that  no  accident  occurred,  made  after  this  time 
had  expired,  is  not  a  waiver  of  such  a  provision 
specifying  that  no  claim  for  injuries  shall  be 
valid  unless  written  notice  of  the  accident  shall 
have  been  given  within  15  days  from  the  hap- 
pening thereof. 

7.  'Hie  practice  of  amending  pleadings  by  in- 
terlineation or  erasure  is  not  to  be  commended, 
and  should  not  be  favored. 

(Syllaboa  by  the  Court) 

CommlBBloners'  Opinion.  Error  to  District 
Court,  Liancaster  County;  Cornish,  Judge. 

Action  by  Hays  B.  Totnaon  against  the 
Western  Travelers'  Accident  Association. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

O'NelU  &  Gilbert  and  T.  J.  Doyle,  for 
plaintiff  In  error.  L.  0.  Burr,  for  defendant 
in  error. 


LBTTON,  C.  The  plaintiff  In  error  (de- 
fendant below)  Is  a  mutual  fraternal  benefi- 
ciary association,  organized  under  the  laws 
In  this  state,  and  having  Its  place  of  business 
In  the  city  of  Omaha.  Its  purpose  Is  to  fur- 
nish Indemnity  on  account  of  death  or  dis- 
ability resulting  from  Injuries  received  from 
accidental  means.  The  plalntlfl  below  was 
Hays  B.  Tomson,  now  deceased.  The  ac- 
tion Is  now  revived  In  the  name  of  Isabelle 
McH.  Tomson,  as  administratrix  of  her  de- 
ceased husband's  estate.  Tomson  became  a 
member  of  the  defendant  association  In  1893, 
and  was  a  member  In  good  standing  at  the 
time  ot  the  occurrence  of  the  accident  or 
sickness  by  reason  of  which  he  claimed  the 
association  became  liable  to  him  upon  said 
certificate.  On  February  18,  1902,  in  the 
usual  conduct  of  his  business  as  a  traveling 
salesman,  Tomson  was  driven  In  a  two-horse 
buggy  by  a  young  man  from  Weston,  In 
.'iaunders  county,  to  Bruno,  In  Butler  county, 
in  this  state.  At  one  point  In  the  road  it  Is 
claimed  that  the  horses  were  about  to  run 
away,  and  the  buggy  was  being  drawn  rap- 
Idly  over  a  very  rough  piece  of  road;  that 
he  was  thereby  shaken  and  Jostled  violently 
about  In  the  buggy;  that  a  blood  vessel  of 
his  brain  was  ruptured,  causing  a  slight  hem- 
orrhage, from  which  he  then  suffered;  that 
a  few  days  afterwards,  at  his  home  In  Lin- 
coln, the  hemorrhnge  was  repeated,  causing 
paralysis  of  one  side  of  his  body,  and  bring- 
ing on  a  permanent  total  disability.  He 
sought  to  recover  from  the  defendant  asso- 
ciation upon  the  ground  that  the  injury  be 
suffered  was  accidentally  produced,  and  that. 


therefore,  he  was  entitled  to  the  benefits 
specified  In  his  contract  of  membership.  A 
trial  was  had  and  Judgment  rendered  in  his 
favor  in  the  district  court,  from  whence  the 
association  has  prosecuted  error  to  this  court 

Plaintiff  in  error  argues  in  Its  brief,  first 
that  notice  of  the  alleged  accident  was  not 
given  nor  waived;  second,  that  the  defend- 
ant was  entitled  to  Judgment  tmder  the 
pleadings;  third,  that  Tomson  was  not  to- 
tally disabled  for  a  period  of  two  years  or 
over,  and  therefore  was  not  entitled  to  the 
$2,500  benefit  allowed  him  by  the  Jury; 
fourth,  error  In  the  Introduction  of  evidence: 
and,  fifth,  that  the  evidence  was  not  suflJ- 
dent  to  support  the  verdict  The  greater 
part  of  the  argument  has  been  devoted  to  the 
question  of  notice.  To  determine  this  ques- 
tion will  require  an  examination  of  the  plead- 
ings. 

The  petition  alleged  that  H.  B.  Tomson  be- 
came a  member  of  the  defendant  association 
lu  1893,  and  that  In  that  year  it  issued  to 
him  Its  benefit  certificate,  whereby  he  be- 
came entitled  to  the  Indemnity  afforded  by 
its  provisions  against  accident,  and  that  hi? 
bad  paid  each  and  every  assessment:  made 
against  him  from  that  time,  and  had  kept 
and  performed  all  of  the  terms  and  condi- 
tions of  said  membership  certificate  or  pollcy 
on  his  part  to  be  kept  and  performed:  The 
petition  sets  forth  further  In  detail  the  acci- 
dent by  which  he  claims  he  was  permanently 
Injured  on  the  18th  day  of  February,  1902. 
and  further  pleads  that  on  the  18th  day  of 
February,  1902,  he  notified  the  defendant 
company  of  said  accident,  and  also  upon  the 
25th  day  of  February,  1902,  and  In  March. 
1902,  he  again  notified  the  company  of  the 
accident;  that  It  denied  liability,  and  claim- 
ed that  plaintiff  was  not  lnJu^ed  by  an  acci- 
dent at  all,  and  thereby  walvQd  the  provi- 
sions of  the  constitution  and  by-laws  of  the 
association  as  to  notice  of  the  accident,  and 
It  is  estopped  to  claim  every  advantage 
therefrom.  The  answer,  omitting  certain  ob- 
jections to  Jurisdiction  set  forth  therein,  ad- 
mits that  the  association  executed  a  certifi- 
cate of  membership  to  the  plaintiff  In  189ft, 
alleges  that  plaintiff  has  at  no  time  given  It 
notice  of  any  accident,  and  denies  each  and 
every  allegation  contained  in  the  petition 
and  not  hereinbefore  admitted. 

After  this  answer  was  filed,  two  amend- 
ments were  made  by  leave  of  court,  admit- 
ting that  the  plaintiff  had  a  hemorrhage  of 
the  brain,  but  alleging  that  the  hemorrhage 
was  caused  by  disease,  and  that  the  defend- 
ant was  not  liable  on  account  of  said  hem- 
orrhage, admitting  also  that  the  plaintiff  was 
totally  disabled  and  unable  to  perform  any 
of  the  duties  pertaining  to  his  usual  occupa- 
tion for  a  period  of  one  year  beginning  on 
the  22d  day  of  February,  1902;  and  after  the 
trial  was  begun,  In  order  to  avoid  any  ques- 
tion as  to  the  issue  of  membership,  a  further 
amendment  was  made  by  leave  of  court,  ad- 
mitting that  at  the  date  of  the  alleged  Injury 
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the  plaintiff  was  a  member  in  good  stand- 
ing in  the  defendant  association.  Ttie  reply 
was  a  general  denial,  with  the  farther  alle- 
gation that  after  receiving  the  notice  and 
claim  of  the  plaintiff  the  executive  board  of 
defendant  dnly  met,  and  the  plaintiff's  notice 
and  claim  of  accident  came  before  it  for  con- 
sideration of  allowance  or  rejection,  and  the 
same  was  rejected  by  a  unanimous  vote  of 
said  board;  that  defendant  denies  that  plain- 
tiff was  injured  by  an  accident;  and  that 
defendant  is  estopped  to  claim  and  has  waiv- 
ed the  provisions  of  the  by-laws  and  consti- 
tution as  to  notice. 

The  proof  showed  that  iq>  to  the  time  that 
Tomson  started  upon  the  drive  mentioned 
be  had  been  a  stout,  healthy  man.  He  was 
54  years  of  age,  and  testifies  that  he  tiad  nev- 
er bad  a  doctor  in  his  life  that  he  remem- 
bered of;  that  the  road  at  one  point  had 
been  frozen  and  thawed;  bad  been  cut  up 
by  the  wheels  of  wagons  while  soft,  and 
had  frozen  again  while  in  this  rough  condi- 
tion; that  when  they  reached  this  rough 
ground  the  horses  were  on  a  dead  run,  and 
about  to  get  away  from  the  driver.  He  fur- 
ther testifies  tliat  in  going  over  the  rough 
ground  he  was  thrown  backwards  and  for- 
wards, from  one  side  to  the  other,  and  wlille 
going  over  it  It  felt  to  liim  as  if  some  one 
had  tamed  a  mirror  in  his  eyes,  and  he 
'could  hardly  see  anything  the  balance  of  the 
afternoon;  that  it  was  Just  a  perfect  glitter 
all  that  afternoon  and  clear  up  to  the  next 
day,  and  that  he  was  prostrated  and  nerv- 
oTis;  that  when  they  reached  Prague,  the 
first  town  after  going  over  the  rough  ground, 
he  was  feeling  dizzy,  and  that  he  had  a 
colored  sensation  in  front  of  his  eyes,  and 
could  scarcely  see;  and  that  be  had  the 
same  restless  feeling  and  snappy  feeling  in 
front  of  his  eyes  all  the  time  until  after  bis 
return  home  a  day  or  two  afterwards.  The 
testimony  further  shows  that  at  his  home  he 
was  stooping  over  to  take  something  out  of 
the  lower  drawer  of  a  chiffonier,  when  he 
became  dizzy  and  faint,  and  had  an  apoplec- 
tic stroke,  which  disabled  him  entirely  for 
a  year.  The  drive  took  place  on  the  18th 
of  February,  and  the  second  attack  upon 
February  22d.  Upon  April  8th  a  letter  was 
written  to  Artluu:  L.  Sheetz,  the  secretary  of 
the  association,  by  Hays  Tomson,  Jr.,  the  son 
of  the  defendant  in  error,  the  following  por- 
tion of  which  is  in  evidence:  "Dear  Sir:  My 
Father  who  is  a  member  of  the  W.  T.  A.  A. 
has  been  very  sick  for  the  last  six  weeks 
and  I  Vrite  to  ask  if  he  is  eligible  for  insur- 
ance. He  made  a  drive  from  Weston  to 
Prague,  a  distance  of  about  forty  miles, 
with  the  snow  on  the  ground,  behind  a  pair 
of  bronchos  on  Monday  or  Tuesday.  •  From 
that  time  on  his  eyes  kept  continually  blur- 
ring and  he  felt  sick  until  Saturday  evening 
when  be  lost  control  of  his  arms  and  legs. 
•  •  •  •  Hoping  to  hear  from  you,  I  remain. 
Hays  Tomson,  Jr."  On  April  0th  the  associa- 
tion replied  to  this  letter  as  follows:    "Mr. 


Hays  Tomson,  Jr.,  431  South  12th  St,  Lin- 
coln, Nebraska — Dear  Sir:  lour  letter  with- 
out date  with  reference  to  your  father's  ill- 
ness Is  at  hand.  In  reply  will  state  that 
you  do  not  mention  any  accident  which  your 
father  had,  and  the  Association  pays  only 
where  the  disability  is  caused  by  accidental 
injuries.  The  clause  requiring  notice  to  be 
given  within  16  days  after  the  accident  ap- 
plies in  all  cases  where  it  is  possible  to  give 
such  noti(;,e.  However,  since  there  seems  to 
have  been  no  accident  in  this  case  this  ques- 
tion would  not  be  of  importance,  however, 
as  above  stated  the  Association  does  not  pay 
Indemnity  for  disability  except  such  disabili- 
ty as  may  have  been  caused  by  reason  of  ac- ' 
ddental  injuries.  Yours  truly,  Arthur  L. 
Sheetz,  Secy."  On  April  22d,  Mrs.  Tomson 
wrote  the  association  as  follows:  "Iiincoln, 
April  22nd,  1902.  Mr.  Arthur  L.  Sheetz,  Oma- 
ha, Nebr. — Dear  Sir:  When  my  husband 
Hays  B.  Tomson,  left  Malmo,  February  18th 
he  was  perfectly  well.  He  made  a  drive 
over  very  rough  frozen  roads  of  twenty-five 
or  thirty  miles.  The  driver  made  rapid  time 
and  the  Jarring  was  violent  and  severe.  It 
is  his  belief  that  this  'shaking  up'  caused  the 
hemorrhage  which  resulted  in  the  complete 
disability  following  and  which  still  contin- 
ues. He  has  been  unable  to  send  you  notice 
because  his  Physician,  Dr.  Mitchell,  has  re- 
quired as  nearly  complete  mental  and  phys- 
ical quiet  as  possible.  Very  Sincerely,  Isa- 
belle  Tomson,  431  South  12th  St.".  On  May 
6th  the  association  made  the  following  re- 
ply: "May  6th,  19Q2.  Mrs.  Tomson,  431 
South  12th  St,  Lincoln  Neb. — Dear  Madam: 
Your  letter  of  April  22nd  has  been  referred 
to  our  executive  board  and  I  am  instructed 
to  advise  you  that  as  Mr.  Tomson  met  with 
no  accident  which  caused  his  recent  disabili- 
ty he  is  not  entitled  to  any  benefits  from  the 
Association.  Your  letter  does  not  say  that 
any  accident  happened  unless  the  fact  that 
Mr.  Tomson  rode  over  a  rough  and  frozen 
road  could  be  classed  as  an  accident  If  it  is 
insisted  that  this  is  an  accident  we  will  be 
obliged  to  also  rely  upon  failure  to  give 
the  required  notice  of  the  accident  within 
fifteen  days.  We  believe  that  by  no  fair  con- 
struction of  our  By-laws  could  Mr.  Tomson's. 
disability  be  held  to  be  the  result  of  any  ac- 
cidental Injuries.  While  we  sympathize  with 
you  and  Mr.  Tomson  in  this  misfortune  we  re- 
gret that  the  disability  is  not  such  as  is  con- 
templated by  our  Constitution  and  By-laws. 
Yours  truly,  Arthur  L.  Sheetz,  Secy."  The 
records  of  the  executive  board  show,  under 
date  of  April  26th:  "It  was  moved  and  sec- 
onded that  the  claim  of  H.  B.  Tomson,  Lin- 
coln, Nebraska,  be  rejected.  The  motion 
was  carried  by  unanimous  vote." 

The  constitution  and  by-laws  of  the  asso- 
ciation provide  that  no  claim  for  injuries  re- 
ceived shall  be  valid  unless  written  notice  of 
said  accident  shall  have  been  received  at  the 
ofilce  of  the  association  within  15  days  from 
the  happening  thereof.    It  will  be  seen  that 
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DO  notice  of  any  accident  was  given  to  the 
association  within  15  days,  as  is  required  by 
these  provisions.  It  may  further  be  noted 
that  nothing  Is  alleged  In  the  petition  or 
reply  which  sets  forth  any  reason  or  excuse 
why  notice  was  not  given  within  the  15 
days.  No  attack  is  made  by  defendant  In 
error  In  the  pleadings  upon  the  reasonable- 
ness of  this  requirement,  but  it  is  claimed 
that  by  its  actions  the  association  waived 
the  limit  of  time,  and  also  waived  any  far- 
ther or  more  specific  proofs  and -notice  of 
loss  than  those  contained  in  the  letters  here- 
inbefore set  forth. 

The  defendant  in  error  relies  upon  the  doc- 
trine laid  down  in  Omaha  Fire  Ins.  Co.  t. 
Dlerks,  43  Neb.  473,  61  N.  W.  740,  and  subse- 
quent cases  following  and  adopting  the  rule 
that,  where  the  insurer  denies  all  liability 
for  the  loss,  and  refuses  to  pay  the  same 
upon  grounds  other  than  the  failure  of  the 
insured  to  give  notice  of  the  loss,  such  denial 
and  refusal  avoid  the  necessity  of  such  no- 
tice. The  reason  given  for  this  rule,  however, 
is  that,  since  the  insurer  denies  that  the  pol- 
icy was  in  force  at  the  time  of  the  loss,  a  de- 
fense which'  is  based  upon  the  conditions  of 
the  policy,  such  as  that  proofs  of  loss  were 
not  furnished,  is  utterly  Inconsistent  with 
another  defense  which  asserts  that  no  policy 
was  in  force  at  that  time.  Plainly,  the  in- 
surer can  take  no  advantage  of  the  provisions 
of  a  contract  which  he  claims  does  not  exist 
The  cases  following  the  Dlerks  Case  rest  up- 
on this  principle  of  the  defenses  being  incon- 
sistent, because  in  each  case  the  Insurance 
company  claimed  that  the  policy  was  not  In 
force  at  the  time  of  the  loss.  In  the  instant 
case  no  claim  is  made  that  the  certificate  was 
not  In  force  at  the  time  of  the  loss.  Defend- 
ant in  error  argues  that  the  pleadings  up  to 
the  time  of  the  amendment  In  open  court  de- 
nied that  Tomson  was  a  member  of  the  as- 
sociation, but  we  do  not  thus  regard  them, 
and  think  that  the  issue  was  not  raised.  The 
allegations  of  the  answer,  taken  as  a  whole, 
do  not  deny  membership.  The  question  then 
arises  whether  a  defense  that  no  notice  was 
given  within  the  time  limited  and  a  defense 
that  no  accident  ever  happened  are  inconsist- 
ent with  each  other.  We  think  they  are  not. 
Under  section  100  of  the  Code  of  Civil  Pro- 
cedure the  defendant  may  set  forth  in  his 
answer  as  many  grounds  of  defense  as  he 
may  have.  In  Home  Fire  Ins.  Co.  v.  Decker, 
55  Neb.  846,  75  N.  W.  841,  which  was  an  ac- 
tion against  a  flre  insurance  company  upon  a 
policy,  the  petition  admitted  that  proofs  of 
loss  had  not  been  furnished,  but  alleged  that 
the  condition  In  relation  thereto  bad  been 
waived.  The  first  paragraph  of  the  answer 
denied  generally  the  allegation  of  the  peti- 
tion, the  second  alleged  that  the  plaintiff  had 
not  complied  with  the  conditions  of  the  pol- 
icy as  to  notice  and  proofs  of  loss,  the  third 
that  proofs  of  loss  were  not  furnished  within 
the  time  limited  in  the  contract,  and,  fourth, 
that  the  plaintiff  caused  the  building  to  be 


burned.  This  court  said  (Sullivan,  J.):  "We 
entirely  agree  with  counsel  that  tlie  several 
grounds  of  defense  stated  in  the  answer  were 
not  Inconsistent  The  proof  of  one  would 
have  no  tendency  whatever  to  disprove  either 
of  the  others.  A  defendant  may,  under  our 
system  of  pleading,  allege  as  many  grounds 
of  defense  as  he  may  have,  subject  only  to 
the  condition,  implied  from  the  requirement 
In  regard  to  verification,  that  such  defenses 
shall  not  be  so  repugnant  that,  if  one  be  true, 
the  other  must  be  false.  Blodgett  v.  McMui^ 
try,  39  Neb.  210,  57  N.  W.  985;  Citizens' 
Bank  v.  Closson,  29  Ohio  St  78;  Pavey  v. 
Pavey,  30  Ohio  St  600;  Nelson  v.  Brodbacli, 
44  Mo.  596,  100  Am.  Dec.  328;  McAdow  v. 
Ross,  53  Mo.  199."  A  defense  of  failure  to 
give  notice  within  the  time  limited  and  a  de- 
fense that  no  accident  occurred  are  not  tn- 
conslstent  with  each  other.  The  proof  of  one 
would  in  no  wise  affect  the  proof  of  the 
other.  They  may  both  be  true  or  only  one 
of  them  may  be  true.  The  facts  in  this  case 
therefore  do  not  fall  within  the  rule  estab- 
lished in  the  Dlerks  Case,  supra.  When  an 
insurer,  before  the  time  for  giving  notice  ex- 
pires, absolutely  denies  liability  upon  a  pol- 
icy, there  is  reason  for  the  rule  that  a  denial 
of  all  liability  on  the  policy  waives  the  giv- 
ing of  notice.  The  law  does  not  require  a 
vain  thing;  hence,  where  the  Insurer  knows 
of  the  loss  and  denies  all  liability  before  the . 
time  of  giving  notice  expires,  the  giving  of 
notice  or  of  proof  of  loss  would  be  useless. 
This  rule,  however,  cannot  apply  where  noth- 
ing has  been  done  by  the  insurer  to  render 
the  giving  of  notice  a  useless  action  before 
the  time  has  expired  in  which  notice  is  re- 
quired to  be  given.  While  the  petition  al- 
leges the  giving  of  notice  to  the  defendant 
through  its  vice  president  within  15  days' 
limit,  no  proof  of  this  was  Introduced  at  the 
trial.  The  only  notice  of  any  kind  received 
by  the  company,  therefore,  was  the  two  let- 
ters hereinbefore  set  forth.  The  answer  de- 
nies the  receipt  of  notice.  The  reply  denies 
generally  the  allegations  of  the  answer,  and 
sets  forth  facts  by  which  it  is  alleged  the  de- 
fendant "did  waive  and  forego  all  the  provi- 
sions of  the  policy,  by-laws,  and  constitution 
in  respect  to  notice  and  is  estopped  to  claim 
any  advantage  therefrom." 

Under  the  rule  laid  down  In  DweiUng 
House  Ins.  Cb.  v.  Brewster,  43  Neb.  628,  Ct 
N.  W.  746,  that  any  edlegation  of  the  answer 
to  which  the  reply  pleaded  a  waiver  and  es- 
toppel, or  matter  to  avoid  its  effect  must  be 
treated  as  admitted,  we  think  that  the  plead- 
ings in  effect  admit  the  failure  to  give  notice 
within  the  time  specified,  and  rely  upon  a 
waiver  or  estoppel.  As  before  noted,  the 
pleader  does  not  allege  or  rely  upon  the  In- 
ability of  Tomson  arising  from  hla  Injuries 
to  give  the  required  notice;  and  hence  the 
principles  laid  down  in  Woodmen  Ace.  Ass'n 
V.  Pratt,  62  Neb.  673,  87  N.  W.  546,  55  L.  R. 
A.  291,  89  Am.  St  Rep.  777,  are  not  appli- 
cable.   The  question  presented  is  not  wlietli- 
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er  the  circumstances  excuse  the  giving  of 
notice  within  the  time,  but  whether,  when 
no  notice  actually  was  given  within  the  time, 
and  no  excuse  Is  pleaded,  the  Excuse  can  be 
considered  as  being  within  the  issues.  In 
the  Pratt  Case,  supra,  the  court  says:  "We 
are  also  cited  to  the  case  of  Heywood  v. 
Maine  Mut.  Aec.  Ass'n  (Me.)  27  Atl.  154,  in 
support  of  the  contention  of  the  defendant 
In  that  case  tfie  question  arose  on  demurrer 
to  the  petition,  which  disclosed  that  notice 
was  required  by  the  terms  of  the  policy  sued 
on,  and  that  none  had,  according  to  the 
pleading,  been  given,  nor  was  any  excuse  or 
reason  pleaded  for  not  giving  the  notice.  It 
being,  for  the  purpose  of  the  question  decid- 
ed, admitted  that  no  notice  had  been  given 
and  no  excuse  existed  for  failure  to  give  the 
notice,  the  question  could  not  well  be  de- 
cided otherwise."  Since  the  pleadings,  as  we 
construe  them,  admit  that  no  notice  was 
given,  and  rely  upon  a  walveir  or  estoppel  by 
the  Insurer,  the  question  of  excuse,  or  of 
whether  notice  was  given  within  a  reason- 
able time,  is  entirely  eliminated,  and  the 
bare  question  left  for  consideration  whether, 
by  its  actions,  the  insurer  waived  the  provi- 
sions as  to  notice. 

The  first  letter  to  the  association,  which 
was  written  by  the  son,  stated,  in  substance, 
that  hia  father  had  been  sick  for  six  weeks; 
that  he  drove  40  miles  with  snow  on  the 
ground;  that  from  that  time  his  eyes  kept 
blurring,  and  he  felt  sick,  until  Saturday 
night,  when  he  lost  control  of  his  arms  and 
legs.  The  association  replied  to  this  letter, 
in  substance  stating  that  the  writer  men- 
tioned no  accident;  that  the  15-day  provi- 
sion applied  in  all  cases  where  it  was  pos- 
sible to  give  notice;  that  the  association  did 
not  pay  except  for  the  result  of  accident. 
From  these  letters  it  Is  apparent  that  no  no- 
tice of  accident  was  given  to  the  association 
thereby,  and  that  it  did  not  consider  or  ac- 
cept the  letter  as  a  notice.  Further,  it  ex- 
pressly stated  that  the  15-day  notice  applied 
In  all  cases  where  possible  to  give  it,  thus 
Indicating  an  intention  to  Insist  upon  the 
mie.  The  second  letter,  written  April  22d, 
evidently  seeking  to  set  forth  in  detail  the 
accident  claimed,  stated  the  facts,  and  gave 
a  reason  and  excuse  why  notice  was  not 
given.  On  April  26th  the  executive  board 
met  The  two  letters  were  evidently  treated 
as  a  claim  for  Indemnity,  and  the  record  of 
the  proceedings  shows  that  the  claim  of 
Hays  B.  Tomson  was  rejected.  No  reason 
Is  assigned  for  the  rejection  upon  the  rec- 
ords, but  the  letter  of  May  6th  from  the  sec- 
retary to  Mrs.  Tomson  expressly  puts  the 
rejection  upon  the  ground  that  Tomson  bad 
met  with  no  accident,  and  that  the  associa- 
tion also  relied  upon  failure  to  give  notice. 
A  claim  envelope  was  Introduced  in  evidence, 
which  showed  an  Indorsement,  "Claim  of  H. 
B.  Tomson,"  and  "Claim  filed  April  9,"  and 
in  pencil,  in  the  handwriting,  apparently,  of 
the  secretary,   "No  accident"     "Rejected." 


These  are  all  the  facts  in  evidence  as  to  the 
giving  of  notice  and  the  alleged  waiver.  We 
can  see  no  waiver  here.  The  association 
from  the  first  insisted  upon  notice,  and,  after 
the  second  letter  was  written,  which  was  the 
first  which  set  forth  an  extraneous  or  violent 
cause  for  the  injury.  It  disclaimed  liability 
both  on  account  of  the  fact  that  there  was 
no  accident  and  further  because  of  lack  of 
notice.  We  can  see  no  inconsistency  in  this 
conduct  It  is  not  a  case  where  the  insurer 
claimed  a  forfeiture  and  at  the  same  time 
acted  as  if  the  policy  were  valid.  No  ques- 
tion of  forfeiture  is  presented.  It  treated  the 
certificate  as  valid,  but  insisted  that  nothing 
had  occurred  which  set  its  provisions  as  to 
indemnity  in  motion.  This  is  the  position  it 
has  taken  from  first  to  last,  both  before  and 
after  this  action  was  begun.  Neither  forfei- 
tures nor  estoppels  are  favored  In  law,  so  no 
presumptions  are  to  l>e  indulged  in  in  order 
to  aid  either  Insurer  or  insured  as  this  case 
is  presented  to  us.  Under  these  facts  nei- 
ther waiver  nor  estoppel  has  been  shown  as 
to  the  provisions  of  the  constitution  In  re- 
gard to  notice,  and  the  association  has  a 
right  to  rely  upon  the  terms  of  the  contract. 
As  has  been  stated,  as  the  pleadings  now 
stand  we  cannot  consider  whether  the  15-day 
requirement  Is  reasonable,  nor  whether  the 
circumstances  offered  good  and  reasonable 
excuse  for  the  failure  to  give  the  notice. 
The  questions  presented  are  not  the  same  as 
In  Woodmen  Ace.  Ass'n  v.  Pratt,  supra,  and 
with  the  rules  there  enunciated  we  are  con- 
tent The  trial  court  Instructed  the  Jury 
that  the  defendant  waived  all  that  part  of 
the  policy  with  respect  to  formal  and  tech- 
nical notice  of  an  accident  within  15  days, 
and  that  that  question  should  not  be  consid- 
ered, which  was  duly  excepted  to  by  defend- 
ant In  the  view  we  take  of  this  matter,  this 
Instruction  was  prejudicially  erroneous. 

2.  The  plaintiff  in  error  claims  It  was  enti- 
tled to  Judgment  under  the  pleadings.  This 
claim  is  based  upon  the  contention  that  the 
reply  admitted  paragraph  5a  of  the  answer, 
which  charged  that  Tomson's  injury  was  oc- 
casioned by  disease,  and  that  the  association 
was  not  liable  on  account  of  the  same.  In 
this  connection  serious  controversy  arose  be- 
tween counsel  as  to  whether  an  interlinea- 
tion In  the  reply  in  fact  made  this  admission. 
This  matter  was  decided  °in  this  court  u^u 
a  motion  to  strike  a  part  of  the  transcript, 
and,  since  the  effect  of  the  ruling  upon  the 
motion  was  to  leave  the  reply  denying  this 
allegation,  this  contention  is  not  well  taken. 

3.  Considerable  controversy  has  arisen  In 
this  case  by  reason  of  the  somewhat  confused 
manner  in  which  amendments  to  the  plead- 
ings were  made  while  the  cause  was  pending 
in  the  district  court  Oral  charges  In  open 
court  affidavits,  and  counter  affidavits  have 
been  made  with  reference  to  the  time  when 
certain  Interlineations  and  erasures  were 
made.  While  these  facts  are  not  material  to 
a  decision  of  the  case,  we  believe  it  advisable- 
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at  this  time  to  criticise  tills  method  of  mak- 
ing ameodments.  In  this  day  and  ajge,  when 
the  stenographer  and  typewriter  are  adjuncta 
of  almost  every  lawyer's  office,  there  is  no 
excuse  for  pleadings  being  interlined  and 
erased,  having  slips  attached  to  them,  or  any 
other  like  mutilation  being  made.  It  often 
happens  that  in  the  hurry  of  a  trial  an 
amendment  may  be  permitted  to  be  made  by 
interlineation,  but  before  the  case  is  finally 
submitted  the  parties  should  be  required,  if 
it  is  possible  to  do  so,  to  file  clear  copies  of 
the  papers  thus  amended.  In  tills  way  much 
dispute,  ill  feeling,  charges,  and  counter  char- 
ges might  be  dispensed  with.  The  practice 
of  amending  pleadings  by  interlineation  or 
erasure  is  not  to  be  commended,  and  should 
not  lie  favored. 

We  recommend  that  the  cause  be  reversed 
and  remanded. 

OLDHAM,  C,  concurs.  AMES,  C,  ooncnn 
only  In  the  result 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgment  of  the 
district  court  is  reversed  and  remanded. 


WHITNBT  et  al.  v.  HAZZARD  et  aL 

(Sapreme  Court  of  South  Dakota.    Not.  17, 
1904.) 

MOBTOAOE  FOBEOLOSUBE— ACTION  TO  BET  ASIDE 
—FRAUD — FAILDBE  TO  APPEAL  FBOU  ORDER— 
LACHES— OOBPOBATIORB— ACTION  BT  STOCK - 
HOLDERS. 

1.  An  independent  action  io  equity  to  set 
aside  a  decree  forecloiin|;  a  mortgage  on  prop- 
erty of  a  corporation  will  lie  where  plaintius 
were  not  parties  to  the  foreclosure  suit,  being 
stockholders  of  the  corporation,  and  the  de- 
cree therein  was  obtained  by  the  fraudulent  col- 
lusion of  the  corporation's  president  and  the 
mortgagee,  and  plaintiHa'  motion  in  the  fore- 
closure ^uit  to  set  aside  the  decree  therein  was 
defeated  by  the  fraudulent  and  nntruthful  state- 
ments of  the  mortgagee. 

2.  The  right  of  stockholders  to  maintain  an 
action  to  set  aside  a  decree,  obtained  by  fraud, 
fcreclosing  a  mortgage  on  property  of  the  cor- 
poration, is  not  defeated  by  their  failure  to  ap- 
peal from  an  order  denying  their  motion  in  the 
foreclosure  suit  to  set  aside  such  decree;  they 
not  having,  till  after  the  time  for  appeal,  ob- 
tained the  evidence  to  disprove  the  false  and 
fraudulent  statements  of  the  mortgagee  by 
which  he  defeated  their  motion. 

3.  Stockholders  of  a  corporation  are  not 
guilty  of  laches  defeating  their  right  to  main- 
tain an  action  to  set  aside  a  decree  foreclosing 
a  mortgage  on  the  property  of  the  corporation, 
which  decree  was  obtained  by  the  fraudulent 
collusion  of  the  president  of  the  corporation  and 
the  mortgagee,  where  they  resided  in  a  distant 
state,  and  had  no  notice  for  three  years  that 
the  decree  was  entered,  when  they  made  a  mo- 
tion to  set  it  aside,  which  was  defeated  by  the 
false  and  fraudulent  statements  of  the  mort- 
gagee, and  did  not  obtain  the  evidence  to  dis- 
prove such  statements  till  two  years  later,  when 
they  commenced  the  action. 

4.  Stockholders  of  a  corporation  may  main- 
tain an  action  in  their  o^'n  names  to  set  aside 
a  decree,  obtained  by  fraud,  foreclosing  a  mort- 
gage on  the  proper^  of  the  corporation,  where 


they  applied  to  the  managing  officers  of  the 
corporation  to  bring  the  action,  and  they  re- 
fused to  do  so. 

Appeal    from    Circuit   Court,   Pennington 

County. 

Action  by  George  F.  Whitney  and  others 
against  Charles  D.  Hazzard  and  others.  De- 
murrer to  the  complaint  was  overruled,  and 
defendant  Hazzard  appeals.    Affirmed. 

Buell  &  Gardner,  for  appellant  James  A. 
George  and  Chas.  B.  Davia,  for  respondents. 

CORSON,  P.  J.  This  Is  an  appeal  from 
an  order  overruling  the  demurrer  to  the  com- 
plaint The  action  is  brought  by  the  plain- 
tiff George  F.  Whitney  and  some  30  other 
plaintiffs,  claiming  to  be  stocktaolden  in  ttie 
Blossom  Gold  Mining  Company,  a  corpora- 
tion, against  the  defendant  Hazzard  and  the 
said  mining  company.  The  object  of  the  ac- 
tion iB  to  vacate  and  set  aside  a  certain  de- 
cree of  foreclosure  entered  in  the  drcult 
court  of  Pennington  county  in  favor  of  tlie 
said  Hazzard  and  against  said  corporatiOD. 
The  complaint  la  exceedingly  lengthy,  ex- 
tending over  some  56  pages  of  appellant's  ab- 
stract but  the  controlling  facts  alleged  in 
the  complaint  may  be  briefly  stated  as  fol- 
lows: In  July,  1898,  M.  H.  Day,  president  of 
the  Blossom  Grold  Mining  Company,  pro- 
cured a  loan  from  defendant  Hazzard. 
through  various  agents,  of  $10,000,  to  apply 
on  payment  of  mining  property  in  the  state 
of  California,  purchased  by  the  said  M.  H. 
Day  in  his  Individual  name,  for  virhlch  said 
Day  gave  his  promissory  notes  to  the  per- 
sons named.  To  secure  these  notes  the  said 
Day  and  one  M.  K.  Lewis,  secretary  of  said 
company,  executed  to  the  said  parties  notes 
and  a  mortgage  in  the  name  of  the  Blossom 
Gold  Mining  Company,  which  said  notes  and 
mortgage  were  assigned  to  said  defendant 
Hazzard.  In  July,  1896,  said  M.  H.  Day's 
Individual  note  not  being  paid,  an  action  was 
commenced  by  the  said  defendant  Hazzard 
to  foreclose  the  mortgage  so  executed  by 
said  Day  to  said  parties,  and  in  December. 
1897,  a  decree  of  foreclosure  was  entered, 
and  the  property  of  the  mining  company  sold 
thereon,  and  bid  In  by  said  Hazzard,  wlilch 
sale  was  subsequently  confirmed  by  the 
court  In  1900,  the  plalntlflTs,  having  learned 
of  this  foreclosure  sale  of  the  company's 
property,  and  having  learned  some  of  the 
facts  concerning  the  fraudulent  use  of  said 
mortgage  by  the  said  defendant  made  a  mo- 
tion to  vacate  and  set  aside  said  decree  and 
the  sale  thereunder.  To  this  the  defendant 
Hazzard  appeared,  and  filed  an  affidavit 
claiming  that  the  said  mortgage  was  prop- 
erly and  legally  executed,  and  by  means  of 
false  and  fraudulent  statements  therein  in- 
duced the  court  to  deny  said  motion.  Sab- 
sequently.  In  1902,  the  plaintifTs  came  into 
possession  of  the  documents  and  all  the  facts 
relating  to  said  transaction,  which  it  was  be- 
fore imable  to  obtain,  and  are  now  enabled 
to  show  conclusively  that  the  said  mortgage 
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was  execnted  by  tb*  said  Day  to  secure  his 
own  personal  loan,  without  the  knowledge 
and  consent  of  the  corporation,  and  that  the 
said  Hazzard  was  fully  advised  that  the  said 
Day  had  no  authority  to  -execute  the  raid 
morteage,  and  that  said  mortgage  was  not 
legally  binding  upon  the  corporation,  and  that 
the  laid  decree  was  obtained  by  collusion 
between  the  raid  Hazzard  and  the  said  M. 
H.  Day,  who  was  at  the  time  president  of 
said  corporation.  It  Is  alleged  In  the  com- 
plaint that  the  plaintiffs,  as  stockholders  In 
said  corporation,  were  not  notified  of  the 
existence  of  said  action  to  foreclose  said 
mortgage,  and  had  no  notice  that  a  decree 
had  been  taken  thereunder  until  1900,  as 
aboTe  stated.  And  they  further  allege  that 
tbey  hare  requested  the  officers  of  the  said 
Blossom  Gold  Mining  Company  to  institute 
an  action  to  vacate  and  set  aside  said  Judg- 
ment, but  that  said  officers  have  refused, 
and  stUl  refuse,  to  institute  any  proceedings 
in  behalf  of  the  said  inining  company. 

It  ia  contended  by  the  appellant:  (1)  That 
the  plaintiffs  have  mistaken  their  remedy  by 
bringing  this  independent  action  in  equity, 
and  that  the  remedy,  If  any  they  have,  iB 
by  motion  In  the  court  In  which  the  judg- 
ment was  rendered.  (2)  That  plaintiffs,  hav- 
ing failed  to  appeal  from  the  decision  deny- 
ing motion  to  vacate  the  decree,  are  con- 
cluded thereby.  (3)  That  plaintiffs,  as  stock- 
bolders,  cannot  maintain  this  action,  and 
that  the  same  should  have  been  Instituted 
In  the  name  of  the  corx)oration.  (4)  The 
complaint  should  be  dismissed  for  want  of 
equity  because  of  the  laches  of  the  respond- 
ents. 

In  support  of  the  first  proposition  the  com- 
plainants rely  largely  upon  the  case  of  Free- 
man et  al.  V.  Wood,  11  N.  D.  1,  88  N.  W. 
721;  Kltzman  v.  Mfg.  Co.,  10  N.  D.  26,  84 
N.  W.  585;  Reagan  v.  Fitzgerald,  75  Cal. 
230, 17  Pac.  198.  In  the  view  we  take  of  the 
case  at  bar,  these  decisions  are  not  In  point. 
In  this  case  it  will  be  observed  that  the 
plaintiffs  were  not  parties  to  the  foreclosure 
action,  except  as  stockholders  of  the  cor- 
poration. It  will  be  further  observed  that 
the  plaintiffs  allege  that  the  decree  was  ob- 
tained by  collusion  between  defendant  Haz- 
zard and  the  said  M.  H.  Day,  and  that  they 
were  defeated  In  their  motion  to  vacate  and 
Mt  aside  the  judgment  by  the  fraudulent 
and  untrue  statements  made  by  the  defend- 
ant Hazzard  In  opposition  to  said  motion, 
and  which  at  that  time  tbey  could  not  pro- 
core  evidence  to  disprove;  and  that  since 
tbe  hearing  of  said  motion  they  have  ascer- 
tained facts  and  have  In  their  possession 
documents  showing  conclusively  that  the 
statements  made  by  the  defendant  Hazzard 
in  his  affidavit  on  the  motion  to  vacate  and 
set  aside  the  decree  were  fraudulent  and 
mtme.  These  facts  and  allegations,  we 
tliink,  bring  the  case  within  the  exception 
to  the  role  requiring  motion  to  be  made  In 
tbe  court  in  which  the  action  Is  pending. 


The  law  applicable  to  this  class  of  cases  is 
clearly  stated  by  the  Supreme  Court  of  tbe 
United  States  in  United  States  v.  Throck- 
morton, 98  U.  S.  61,  25  L.  Ed.  81.  In  that 
case  the  court,  after  discussing  the  general 
rule,  says:  "There  is  an  admitted  exception 
to  this  general  rule  In  cases  where,  by  rea- 
son of  something  done  by  the  successful 
party  to  a  suit,  thqre  was  In  fact  no  adver- 
sary trial  or  decision  of  the  Issue  in  the 
case.  Where  the  unsuccessful  party  has  been 
prevented  from  exhibiting  fully  his  case  by 
fraud  or  deception  practiced  on  him  by  his 
opponent — as  by  keeping  him  away  from 
court,  a  false  promise  of  a  compromise,  or 
where  the  defendant  never  had  knowledge 
of  the  suit,  being  kept  In  Ignorance  by  the 
acts  of  the  plaintiff,  •  «  •  these  and  sim- 
ilar cases  which  show  that  there  has  never 
been  a  real  contest  in  the  trial  or  bearing  of 
the  case  are  reasons  for  which  a  new  suit 
may  be  sustained  to  set  aside  and  annul  the 
former  judgment  or  decree,  and  open  the 
case  for  a  new  and  fair  hearing.  [Citing 
cases.]  In  all  these  cases,  and  many  others 
which  have  been  examined,  relief  has  been 
granted  on  the  ground  that  by  some  fraud 
practiced  directly  upon  the  party  seeking  re- 
lief against  the  judgement  or  decree'  that 
I)arty  has  been  prevented  from  presenting 
all  hla  case  to  the  court  •  •  *  Mr. 
Wells,  In  his  very  useful  work  on  Res  Ad- 
judlcata,  says  (section  499):  'Fraud  vltlatea 
everything,  and  a  Judgment  equally  with  a 
contract — that  is,  a  Judgment  obtained  di- 
rectly by  fraud,  and  not  merely  a  Judgment 
founded  on  a  fraudulent  Instrument;  for. 
in  general,  tbe  court  will  not  go  again  into 
the  merits  of  an  action  for  the  purpose  of 
detecting  and  annulling  the  fraud.  •  •  • 
Likewise,  there  are  few  exceptions  to  the 
rule  that  equity  will  not  go  behind  the  Judg- 
ment to  Interpose  In  the  cause  Itself,  but 
only  when  there  was  some  hindrance  besides 
the  negligence  of  the  defendant  In  present- 
ing the  defense  in  the  legal  action.' "  It  ap- 
pears from  the  complaint  In  tbe  case  at  bar 
that  there  was  no  real  contest  on  the  trial 
or  hearing  of  tbe  case,  and  for  this  reason 
a  new  suit  would  be  sustained  to  set  aside  or 
annul  the  former  judgment  or  decree  and 
open  the  case  for  a  new  and  fahr  hearing. 

Assuming,  therefore,  the  facts  alleged  to 
be  true  that  the  decree  was  dbtalned  by 
collusion  between  the  president  of  the  min- 
ing company  and  Hazzard,  and  that  the  mo- 
tion to  vacate  and  set  aside  tbe  decree  was 
defeated  by  the  fraudulent  and  untruthful 
statements  of  Hazzard,  the  plaintiffs  show 
such  a  state  of  affairs  as  clearly  entitled 
them  to  maintain  this  action.  They  are  not 
seeking  to  reverse  tbe  decree  of  the  court 
below  upon  the  ground  that  the  court  com- 
mitted error  In  entering  the  decree,  nor  are 
they  seeking  to  vacate  or  set  aside  the  order 
denying  the  motion  on  the  ground  that  the 
court  committed  error  in  deciding  the  mo- 
tion, but  upon  the  ground  that  the  decree 
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was  obtained  by  the  fraudulent  collusion  be- 
tween the  defendant  Hazzard  and  M.  H.  Day, 
acting  for  the  mining  company;  and  they 
seek  to  set  aside  the  order  of  the  court  on 
the  motion  made  to  vacate  and  set  aside 
the  decree  on  the  ground  that  that  order 
was  secured  by  the  fraudulent  and  untruth- 
ful statements  of  said  defendant  Hazzard, 
made  on  the  hearing  of  said  motion,  and 
which  they  then  were  unable  to  disprove, 
but  which,  by  reason  of  obtaining  new  evi- 
dence, they  are  enabled  to  disprove.  We  are 
of  the  opinion,  therefore,  that  this  action  has 
been  properly  brought 

There  Is  no  merit  In  the  contention  that 
plalntifts  cannot  maintain  this  action  for 
the  reason  that  they  failed  to  appeal  from 
the  ordef  made  by  the  circuit  court  refusing 
to  vacate  and  set  aside  the  decree.  It  ap- 
pears from  the  allegations  of  the  complaint 
that  at  the  time  the  order  was  made  and 
for  a  long  time  thereafter  the  plaintifTs  had 
not  come  into  possession  of  the  documentary 
evidence  which  disproved  the  statements 
made  by  the  defendant  Hazzard  in  his  afQ- 
davit,  and  hence  the  plaintifTs  had  no  ground 
upon  which  to  successfully  prosecute  an  ap- 
peal until  long  after  the  time  had  expired 
in  which  an  appeal  from  the  order  could  be 
taken.  Their  failure,  therefore,  to  appeal 
from  the  order  under  the  circumstances  is 
no  ground  for  denying  them  the  right  to 
maintain  this  action. 

The  contention  of  appellant  that  the  ac- 
-tlon  should  be  dismissed  for  want  of  equity 
because  of  laches  of  the  plaintiffs  is  equally 
untenable.  It  appears  from  the  allegations 
of  the  complaint  that  the  plaintifTs  reside 
in  the  Eastern  States;  that  they  had  no 
notice  that  the  decree  was  entered  against 
the  company  in  which  they  were  stockhold- 
ers until  1900.  It  further  appears  from  the 
allegations  of  the  complaint  that  very  soon 
after  they  were  informed  of  the  decree  and 
the  sale  of  the  property  thereunder  they 
made  the  motion  referred  to;  that  said  mo- 
tion was  denied  on  account  of  the  fraudu- 
lent statements  of  the  defendant  Hazzard; 
that  subsequently  they  became  possessed  of 
the  documentary  evidence  wtilch  is  fuily  set 
out  in  their  complaint,  and  whicA  they  claim 
will  substantiate  their  right  to  a  reversal 
of  the  decree  and  vacation  of  the  sale  made 
thereunder  in  the  circuit  court.  It  would 
seem  from  the  allegations  of  the  complaint, 
therefore,  that  the  plaintiffs  have  acted 
promptly  by  instituting  this  action  as  soon 
as  practicable  after  the  newly  discovered 
evidence  came  to  their  knowledge. 

The  complaint  in  this  case  Is  in  the  nature 
of  a  bill  of  review  under  the  old  chancery 
practice,  and  the  rules  governing  such  a  re- 
view are  well  established.  The  contention 
of  the  appellant  that  the  action  should  have 
been  brought  in  the  name  of  the  corporation 
Is  met  by  the  allegation  that  application  was 
made  to  the  managing  officers  of  the  corpora- 
tion to  bring  the  action,  and  that  they  de- 


clined so  to  do.  Under  the  drcnmstances  it 
is  competent  for  the  stockholders  to  bring 
the  action  in  their  own  names,  making  the 
corporation  a  defendant  Lof tus  T.  Farmers' 
Shipping  Ass'n,  8  S.  D.  201,  65  N.  W.  1076. 
We  are  clearly  of  the  opinion,  therefore, 
that  the  circuit  court  was  right  in  overrul- 
ing the  demurrer  to  the  complaint.  The 
order  of  the  circuit  court  appealed  from  Is 
affirmed. 


TURNER  T.  HOT  SPRINGS  NAT.  BANK. 

(Supreme  Court  of  South   Dakota.     Nov.  17, 
1904.) 

BANKS    AKU    BANKING — LIABILITT    ON    UNAC- 
CBPTEn    CHECK. 

1.  Under  Rev.  Civ.  Code  1903,  {  2279,  pro- 
viding that  a  check  drawn  on  a  bank  or  banker 
is  payable  on  demand,  where  the  drawer  of  a 
check  has  suQicient  funds  on  deposit  subject  to 
check,  a  bona  fide  holder  of  a  check  which  has 
been  duly  presented  and  payment  refused  may 
maintain  an  action  against  the  bank  to  recover 
the  amount  of  the  check. 

Haney,  J.,  dissentiug. 

Appeal  from  Circuit  Court  Fall  River 
County. 

Action  by  Frank  Turner  against  the  Hot 
Springs  National  Bank,  a  corporation.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Ghauncey  L.  Wood  and  Frank  Turner,  for 
appellant  Dudley  &  Eastman,  for  respond- 
ent 

FULLER,  J.  The  only  question  presented 
by  this  appeal  from,  an  order  sustaining  a 
general  demurrer  is  whether  facts  sufficient 
to  constitute  a  cause  of  action  are  stated 
in  the  following  complaint  from  which  the 
caption  and  demand  for  Judgment  are  omit- 
ted: "(1)  That  the  defendant  is  a  national 
banking  corporation,  organized,  existing,  and 
doing  business  under  and  by  virtue  of  the 
United  States  banking  law.  (2)  That  prior 
to  the  19th  day  of  June,  19C^  one  O.  M. 
Cleveland  deposited  in  the  defendant  bank 
a  sum  of  money  in  excess  of  the  amount  of 
the  bank  check  hereinafter  mentioned,  to 
the  credit  and  In  the  name  of  said  Cleve- 
land, and  to  be  drawn  out  of  said  bank  upon 
the  checks  of  said  Cleveland.  (3)  That  on 
Jvme  19,  1903,  the  said  Cleveland,  for  a  valu- 
able consideration,  and  In  the  usual  course 
of  business,  drew,  issued,  and  delivered  to 
this  plaintiff,  as  payee,  his  bank  check,  in 
writing,  signed  by  said  Cleveland,  and  ad- 
dressed and  directed  to  the  said  defendant 
bank,  ordering  and  directing  the  defendant 
bank  to  pay  to  this  plaintiff  the  sum  of  Ave 
hundred  and  seventy-nine  dollars  and  forty 
cents  ($579.40).  (4)  That  on  the  25th  day  of 
June,  1903,  during  business  hours,  and  while 
a  sum  of  money  in  excess  of  said  sum  of 
five  hundred  and  seventy-nine  dollars  and 
forty  cents  (J579.40)  so  remained  in  defend- 
ant bank  in  the  name  and  to  the  credit  of 
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said  Cleveland,  this  plaintiff  caused  the  said 
bank  cbeck  to  be  presented  to  and  at  the 
defendant  bank  for  payment,  properly  In- 
dorsed by  this  plaintiff.  (5)  That  the  de- 
fendant bank  wholly  refused  and  declined 
to  pay  the  check,  and  that  thereupon  the 
same  was  duly  protested  as  for  nonpayment; 
that  the  defendant  bank  still  refuses  and 
declines  to  p&j  said  check,  and  that  the  same 
has  not  been    paid,    or   any   part  thereof. 

(6)  That  this  plaintiff  necessarily  expended 
and  paid  the  sum  of  three  dollars  and  fifty 
cents  ($3.50)  for  the  expense  of  said  protest, 
no  part  of  which  has  been  paid  by  defendant. 

(7)  That  there  Is  due  and  owing  to  plaintiff 
from  defendant,  as  statutory  damages  for 
defendant's  failure  to  pay  said  check  and 
allowing  the  same  to  go  to  protest,  the  sum 
of  eleven  dollars  and  fifty-eight  cents  ($11.58), 
no  part  of  which  has  been  paid.  (8)  That 
this  plaintiff  is  stUl  the  owner  and  holder 
of  said  check."  It  being  conceded  by  the 
demurrer  that  the  drawer  of  the  check  had 
funds  on  deposit  subject  to  check,  in  excess 
of  the  amount  demanded,  the  question  is 
whether  a  bona  fide  holder  of  a  check,  which 
has  been  duly  presented  and  payment  re- 
fused. Is  entitled  to  maintain  an  action  to 
recover  from  the  bank  the  amount  for  which 
such  check  was  written. 

As  section  2279  of  the  Revised  Civil  Code 
of  1903  expressly  declares  that  a  check 
drawn  upon  a  bank  or  banker  is  payable  on 
demand,  without  interest,  it  would  be  logical 
to  hold  that  payment  must  be  made  by  the 
bank  on  presentment  of  a  properly  drawn 
check  by  the  lawful  holder  thereof,  provided 
the  funds  deposited  for  that  purpose  are  suf- 
flcient.  Consistent  with  safety  and  the  sys- 
tematic course  of  trade  throughout  the  civi- 
lized world,  the  great  bulk  of  business  is  done 
by  the  use  of  checks  drawn  on  funds  de- 
posited (or  that  purpose  at  the  solicitation 
of  banks,  and  In  consideration  of  an  Im- 
plied promise  to  promptly  pay  checks  drawn 
thereon  In  such  amounts  as  the  depositor 
may  order.  According  to  a  general  custom 
expressive  of  the  parties'  intention,  and  (or 
their  mutual  convenience,  all  banks  provide 
checks  containing  a  blank  space  for  the  name 
of  the  person  to  the  order  of  whom  any  check 
may  be  drawn  and  to  whom  the  amount 
written  therein  lawfully  belongs  upon  pre- 
sentment The  doctrine  that  presentment  o( 
a  check  transfers  the  funds  to  the  full 
amount  for  which  It  Is  written,  and  con- 
stitutes an  assignment  thereof  by  the  de- 
positor to  the  payee  named,  or  his  order, 
furnishes  ample  protection  to  the  bank  pay- 
ing such  check,  while  its  wrongful  refusal 
to  do  so  might  greatly  disturb  Important 
business  transactions.  Impair  the  credit  o( 
the  drawer,  or.  In  case  o(  his  subsequent 
bankruptcy,  ruin  on  innocent  checkholder, 
who  became  such  upon  the  faith  that  the 
bank  would  perform  its  duty  according  to 
the  established  usages  of  the  law  merchant. 
In  rejecting  the  doctrine  o(  the  early  cases 


sustaining  the  view  that  a  check  Is  neither 
an  assignment  between  the  drawer  and  the 
payee  nor  a  sufficient  foundation  for  an  ac- 
tion by  the  holder  against  the  bank  refus- 
ing payment,  Mr.  Morse,  in  bis  excellent 
treatise,  writes  convlndngly  in  support  of 
the  proposition  that  "all  advanced,  clear.  In- 
dependent thought  and  reasoning  sustains 
the  right  o(  the  checkholder  to  sue  the 
drawee."  2  Morse,  Bk.  492  to  511,  inclu- 
sive. From  Munn  v.  Burch,  25  111.  35,  we 
quote  at  considerable  length  as  (oliows: 
"Where  a  custom  Is  so  universal  and  o( 
such  antiquity  that  all  meu  must  be  pre- 
sumed to  know  It,  courts  will  not  pretend 
to  be  more  ignorant  than  the  rest  o(  man- 
kind, but  will  recognize  and  act  upon  it. 
Such  is  the  custom  governing  checks  on 
bankers.  The  general  rule  Is  that  the  cred- 
itor cannot  divide  up  his  demand  against 
the  debtor  and  require  the  latter  to  pay  it 
In  parcels.  But  everybody  knows,  and  courts 
no  less  than  commercial  men,  that  an  ex- 
ception to  this  rule  exists  as  to  deposits  in 
bank.  It  has  been  so  long  and  so  imiversal 
a  custom  with  bankers  to  receive  deposits 
from  time  to  time,  as  the  convenience  of 
the  depositor  may  require,  and  to  allow  him 
to  draw  out  his  (unds  on  checks.  In  parcels, 
in  such  sums  as  he  sees  fit,  that  the  mere 
(act  o(  opening  a  deposit  accoimt  with  a 
banker  implies  a  contract  on  the  part  of 
the  banker  to  allow  the  depositor  to  with- 
draw bis  deposits  in  parcels.  The  books  are 
full  of  cases  where  the  courts  have  implied 
such  a  contract  on  the  part  of  the  banker, 
and,  (or  the  purpose  of  raising  such  implica- 
tion, have  taken  notice  of  such  custom;  for 
it  is  only  by  force  of  such  a  custom  that 
such  a  contract,  which  is  against  the  general 
rule  of  law,  can  be  implied.  We  advance 
thus  far  In  this  case  upon  well-trodden  Ju- 
dicial ground,  about  which  there  Is  no  dis- 
pute. But  there  is  another  bankers'  custom, 
scarcely  less  ancient,  not  less  universal,  and 
as  generally  recognized  and  acted  upon,  and 
that  is  that  the  depositor  may  draw  his 
check  In  (avor  o(  any  third  party,  to  whom, 
upon  presentation,  the  banker  pays  the 
amount  o(  the  check  out  o(  the  (unds  in  his 
bands  belonging  to  the  depositor.  Indeed, 
it  is  comparatively  a  rare  occurrence  that  the 
depositor  presents  his  own  check  to  the  b.iflk- 
er  for  payment.  In  a  vast  majority  of  cases 
the  check  Is  presented  by  a  third  party,  in 
whose  (avor  It  has  been  drawn,  or  to  whom 
It  has  been  passed  in  the  regular  course  of 
business.  In  payment  and  satisfaction  of 
some  debt  or  demand.  In  strictly  commer- 
cial circles  a  hundred  times  more  debts  are 
paid  with  checks  than  with  coin  or  currency. 
They  are  received  and  passed  and  deposited 
with  bankers  as  cash,  subject,  of  course,  to 
be  made  good  If  not  paid  on  presentation. 
When  presented,  these  checks  are  paid  as 
the  property  o(  the  presenter,  and  not  o( 
the  depositor;  and  not  as  a  matter  o(  (avor 
to  blm,  but  as  a  matter  o(  right.    The  cu» 
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torn  of  banks  recognizes  this  mode  of  chan- 
ging the  title  of  money  In  tbelr  hands  from 
one  person  to  another.  There  is  no  custom 
known  among  banks,  or  any  other  depart- 
ments of  finance  or  commerce,  more  uni- 
versally recognized  and  acted  uiwn  than  this. 
If  It  la  possible  for  any  custom  to  create 
a  right  by  entering  Into  and  forming  an 
implied  part  of  the  contract,  this  would 
seem  to  be  that  one,  for  its  antiquity,  its 
universality,  and,  above  ail.  Its  convenience, 
nay,  its  absolute  necessity  to  meet  the  wants 
of  the  vast  commercial  contracts  of  the  pres- 
ent day.  To  say  that  the  holder  of  a  bank 
check  has-  not  both  a  legal  and  equitable 
right,  after  presentation  of  the  check,  to  the 
money  of  the  drawer  In  the  hands  of  the 
banker,  would  destroy  the  most  valuable 
feature  of  bank  deposits  and  checks.  With- 
out It,  this  whole  system  would  become 
worthless  and  destroyed.  Unless  the  de- 
positor can  be  thus  accommodated,  It  is 
worth  no  man's  while  to  keep  a  deposit  ac- 
count with  a  bank.  And  no  man  will  wish 
to  be  troubled  with  the  check  of  the  best 
drawer,  if  he  acquires  no  right  by  Its  pres- 
entation, and  Is  only  to  receive  pay  upon  it 
as  a  matter  of  favor.  But  we  are  entirely 
satisfied  that  such  Is  not,  and  cannot  be,  the 
law.  Well-recognized  legal  principles  lead 
us  inevitably  to  the  same  result  which  com- 
mercial convenience  requires.  This  universal 
custom  shows  us  what  the  contract  of  all 
the  parties  is.  It  shows  us  that  the  banker, 
when  he  receives  the  deposit,  agrees  with  the 
depositor  to  pay  it  out,  on  the  presentation 
of  his  checks.  In  such  sums  as  those  checks 
may  call  for,  and  to  the  person  presenting 
them;  and  with  the  whole  world  he  agrees 
that  whoever  shall  become  the  owner'  of 
such  check  shall,  upon  presentation,  thereby 
become  the  owner,  and  entitled  to  receive, 
the  amount  called  for  by  the  check,  provided 
the  drawer  shall  at  that  time  have  the 
amount  on  deposit  Who  shall  object  to  that 
portion  of  the  contract  which  the  law  raises 
by  Implication  on  the  part  of  the  banker  to 
the  third  person — to  anybody  and  to  every- 
body? Surely,  every  sound  lawyer  will  at 
once  perceive  a  privity  of  contract  between 
the  banker  and  the  holder  of  the  check,  cre- 
11  ted  by  the  implied  promise  held  out  to  the 
world  by  the  banker  on  the  one  side  and 
the  receiving  of  the  check  for  value  and  pre- 
senting It  on  the  other.  It  is  a  familiar 
principle  of  dally  illustration  that  a  prom- 
ise made  to  the  public  that  the  performance 
of  a  particular  act  shall  entitle  the  person 
performing  the  act  to  a  particular  right  Is 
a  valid  assumpsit  to  such  person.  The  prom- 
ise on  the  one  hand  and  the  performance  on 
the  other  creates  a  privity  between  tlie  par- 
ties as  Intimate  and  as  obligatory  as  if  the 
promise  bad  originally  been  made  to  the 
particular  person.    We  hold,  then,  that  the 


check  of  a  depositor  upon  his  banker,  de- 
livered to  another  for  value,  transfers  to  tliat 
other  the  title  to  so  much  of  the  deposit  as 
the  check  calls  for,  which  may  again  be  I 
transferred  to  another  by  delivery;  and 
when  presented  to  the  banker  he  becomes 
the  holder  of  the  money  to  the  use  of  the 
owner  of  the  check,  and  is  bound  to  account 
to  him  for  that  amount,  provided  the  party  '• 
drawing  the  check  has  funds  to  that  amount 
on  deposit,  subject  to  his  check  at  the  time 
it  is  presented."  The  foregoing  conclusion 
was  reached  after  the  most  studious  in- 
Testigation,  and  its  correctness  stands  con- 
firmed by  all  subsequent  decisions  of  that 
court  The  following  carefully  considered 
and  more  recent  cases  are  to  the  point  that 
the  holder  of  a  check,  the  payment  of  which 
has  been  refused,  may  sue  the  bank  to  re- 
cover the  amount  thereof:  Bloom  v.  Wln- 
throp  State  Bank  (Iowa)  96  N.  W.  733;  Fon- 
ner  v.  Smith  (Neb.)  47  N.  W.  632,  11  L.  B. 
A.  528,  28  Am.  St  Rep.  510;  McGrade  t. 
German  Savings  Institution,  4  Mo.  App.  330; 
Dodge  V.  National  Exchange  Bank,  20  Ohio 
St  234,  6  Am.  Rep.  %48;  Roberts  v.  Corbin 
&  Co.  et  al..  26  Iowa,  316,  06  Am.  Dec.  14C: 
Forhartles  v.  State  Bank,  78  Am.  Dec.  46S; 
Mlllanl  V.  Tognlnl  (Nev.)  7  Pac  2T9;  2 
Daniel,  Neg.  Ins.  1617.  Oonsistent  with  all 
the  authorities,  and  contrary  to  the  view 
that  the  bank  pays  only  as  a  matter  of  fa- 
vor, it  was  held  by  this  court  in  the  vcr.v 
recent  case  of  Manitoba  Investment  &  Mort- 
gage CJompany  v.  Weiss  et  al.,  101  N.  W.  3". 
that  the  receipt  of  a  check  as  provisional  pay- 
ment of  a  note  secured  by  mortgage  operated 
as  absolute  payment  and  discharge  of  the 
indebtedness  by  reason  of  unwarranted  de- 
lay In  the  presentment  of  such  check  until 
the  funds  against  which  it  was  drawn  wen- 
exhausted  and  the  drawer  had  become  in- 
solvent By  the  act  of  receiving  a  deposit 
subject  to  check  the  bank  accepts  In  advance, 
and  promises  to  pay  on  demand,  all  properly 
drawn  checks  of  the  depositor,  so  long  as 
the  credit  is  sufficient  and  not  previously  In- 
cumbered. This  promise  of  the  bank  to  al 
low  funds  to  be  withdrawn  by  third  person- 
and  In  parcels  to  suit  the  convenience  of  thi- 
depositor  takes  effect  on  a  definite  amount 
as  often  as  a  check  Is  presented,  and  con- 
stitutes an  assignment  thereof  between  the 
drawer  and  holder,  which  the  bank,  by  ac- 
cepting the  money,  obligated  Itself  to  recog- 
nize. To  hold  otherwise  would  be  repugnant 
to  the  universal  custom  of  all  commercial 
countries,  and  greatly  Impair  the  most  im- 
portant characteristic  of  systematized  bank- 
ing. 

It  follows  that  the  demurrer  should  have 
been  overruled,  and  the  order  appealed  from 
is  therefore  reversed. 

HANEY,  J.,  dissenting. 
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OHAPMAIf  T.  OREENB  et  al. 

(Supreme  Court  of  South  Dakota.     Not.   17, 

1904.) 

UPLBVIR— OHA.ITXL  XOBTGAOB— EVIDENCE  OT 
TITLE  or  MOBTOAOOB  —  ADMISSION  OF  ETI- 
OINCS— APPEAL— BPECmCATIONS  OF  EBBOB. 

1.  The  (pedficationB  in  a  bill  of  ezceptiona 
are  mitBcient,  though  the  particular  findings  al- 
leged to  be  unsupported  by  the  evidence. are  not 
pointed  out,  where  appellant  proposed  findings 
of  fact  in  which  the  whole  theory  of  the  case 
was  presented,  and  then  stated  wherein  the  evi- 
dence was  insufficient  to  support  the  findings, 
setting  out  the  evidence. 

2.  The  evidence  in  an  action  of  claim  and  de- 
livery for  cattle  claimed  under  a  mortgage  held 
to  show  that  the  mortgagor  had  such  title  and 
interest  in  the  property,  as  owner,  as  authorized 
him  to  execute  the  mortgage,  and  render  it  valid 
against  the  estate  of  his  deceased  partner. 

3.  It  is  error,  in  an  action  of  claim  and  de- 
livery, to  admit  in  evidence  a  judgment  record 
against  plaintiff,  who  was  not  a  party  to  the 
judgment,  and  which  did  not  form  a  link  in 
detebdant's  chain  of  title. 

/A.  It  is  reversible  error  to  admit  Improper  evl- 

/aence,    which,   if  proper,   would   be   conclusive 

against  the  party  objecting  thereto,  though  the 

cause  is  tried  by  the  court  without  a  jury,^ 

Appeal  from  Circuit  Court,  PeniUngton 
County. 

Action  In  claim  and  delivery  by  Nellie  H. 
Chapman  against  Daniel  W.  Greene  and  S. 
Josle  Hill.  From  a  judgment  for  defendant 
Hill,  plaintiff  appeals.     Reversed. 

Fred  H.  Whitfield  (M.  D.  Tyler,  of  counsel), 
for  appellant  Frank  D.  Bangs,  for  respond- 
ent 

CORSON,  P.  J.  This  Is  an  action  in  claim 
and  delivery  to  recover  the  possession  of 
certain  live  stock  alleged  to  be  In  the  posses- 
sion of  the  defendants.  Findings  and  judg- 
ment being  in  favor  of  the  defendant  S.  Josie 
Hill,  the  plaintiff  has  appealed  to  this  court 

In  18M  one  Doty  and  the  defendant  Greene 
were  In  possession  of  a  ranch,  irrigating 
dltcb,  and  certain  live  stock  in  Pennington 
county.  In  March,  1896,  Doty  conveyed  his 
interest  in  the  real  property  to  one  David 
Hill,  the  husband  of  the  respondent  and  the 
defendant  Greene.  On  March  16,  189(5.  a 
contract  Tvas  entered  Into  between  the  said 
Hill,  party  of  the  first  part,  and  said  Greene, 
party  of  the  second  part  in  -which  It  was 
agreed  that  the  said  Hill  should  sell  to  the 
said  Greene,  and  the  said  Greene  should 
purchase,  an  undivided  one-third  Interest  in 
the  ranch  property  above  referred  to,  and 
also  an  undivided  one-third  Interest  In  and 
to  "all  the  farming  tools.  Implements,  wag- 
ons, buggies,  and  live  stock,  of  every  name, 
nature  and  description,  now  and  hereafter 
to  be  kept  and  placed  thereon,  including  the 
increase  of  live  stock,  for  the  sum  of  $5,000, 
payable  In  lawful  money  of  the  United  States, 
in  Improvements  already  and  hereinafter  to 
be  made"  by  the  said  Greene  upon  the  prem- 
ises above  described,  and  "In  live  stock  al- 
ready and  hereinafter  to  be  delivered"  to  the 
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said  Hill,  "at  a  cost  and  pric*  to  be  mutually 
agreed  upon  by  the  parties"  thereto,  which 
said  money,  Improvements  already  made,  and 
to  be  made,  and  the  live  stock  already  and 
thereinafter  to  be  delivered,  shall  aggregate 
the  sum  of  |6,000,  ''from  time  to  time  in 
money,  improvements  and  live  stock,  on  or 
before  thedst  day  of  November,  1900,  which 
said  payments  of  money,  improvements  and 
live  stock  as  made  from  time  to  time  shall 
be  endorsed  upon  said  contract"  And  the 
said  Greene  agrees  to  pay  "bis  one-third 
share  of  all  state  and  county  taxes  or  assess- 
ments of  whatever  nature  which  are  or  may 
become  due  upon  the  premises  above  describ- 
ed, and  bis  one-third  share  of  all  the  neces- 
sary expenses  already  and  hereafter  to  be 
Incurred  In  the  care,  keeping,  etc.,  of  said 
personal  property  and  the  maintenance,  man- 
agement and  procuring  of  said  real  estate 
above  described."  And  the  said  Hill  "on 
receiving  such  payment  at  the  times  and  In 
the  manner  above  mentioned  covenants  and 
agrees  to  make,  execute  and  deliver  a  good 
and  sufficient  deed  for  the  conveying  and  as- 
suring" to  the  said  Greene,  or  to  such  person 
as  he  may  designate  In  writing,  "the  title  to 
an  undivided  one-third  of  the  above-describ- 
ed premises  Including  a  like  Interest  in  and 
to  the  water  rights  above  described  free  and 
clear  of  all  incumbrance  save  a  mortgage  for 
$7,000  hi  favor  of  E.  U  Doty  and  a  bill  of 
sale  for  an  undivided  one-third  Interest  In 
and  to  all  personal  property  kept  upon  the 
said  premises  and  situate  thereon."  It  was 
further  stipulated  therein  that  In  case  the 
said  Greene  should  "fall  to  pay  in  money. 
Improvements  and  live  stock  •  •  *  the 
whole  amount  of  $5,000,"  then  the  said  Hill 
covenants  and  agrees  "to  make^  execute  and 
deliver  to  said"  Greene,  or  such  person  as  he 
may  designate  In  writing,  a  good  and  suffi- 
cient deed  for  the  conveying  and  assuring  to 
the  said  Greene  the  title  to  as  much  of  an 
undivided  Interest  as  he  shall  have  paid  for, 
upon  the  basis  of  $5,000  for  an  undivided 
one-third  interest,  free  and  clear  of  all  in- 
cumbrances, save  the  mortgage  above  refer- 
red to,  and  a  bill  of  sale  of  a  like  interest  in 
and  to  all  the  personal  property  kept  on 
said  premises;  It  being  expressly  and  mu- 
tually agreed  that  there  should  be  no  forfei- 
ture, after  payment  once  made,  of  the 
amounts  of  said  payments,  nor  damages  for 
failure  or  Inability  of  said  party  of  the  sec- 
ond part  to  purchase  the  undivided  one-third 
interest  On  the  same  day  an  additional 
agreement  was  made  between  the  said  par- 
ties by  which  it  was  agreed  that  Hill  should 
pay  the  said  Greene  $25  per  month,  and  that 
Bald  Greene  should  devote  all  his  time  and 
attention  to  the  performance  of  such  duties 
and  services  as  might  be  required  of  him  by 
the  said  Hill;  and  it  was  further  agreed  that 
In  event  said  Greene  should  purchase  an  In- 
terest In  and  to  the  said  stock  ranch  and  ap- 
purtenances, and  the  personal  property  kept 
and  situated  thereon,  then  it  was  understood 
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and  agreed  that  said  andlTided  Interest 
should  bear  Its  proportionate  share  of  the 
expenses,  Including  the  salary  above  referred 
to. 

It  appears  from  the  eyidence  that  Qreene 
had  charge  of  the  ranch,  and  had  purchased 
a  large  number  of  pure-bred  animals,  prior 
to  March,  1896,  taking  the  title  and  register- 
ing the  same  In  his  own  name,  and  that  he 
continued  to  transact  the  business  in  the 
same  manner  after  the  said  date,  and  from 
time  to  time  disposed  of  portions  of  said 
stock,  made  mortgages  and  transfers  In  his 
own  name,  hired  and  discharged  the  men  np- 
on  the  ranch,  paying  out  over  $25,000  by 
checks  drawn  in  his  name,  and  practically, 
conducted  all  the  business  on  the  ranch,  so 
far  as  the  live  stock  was  concerned,  up  to 
the  time  of  the  death  of  HUI,  In  March,  1900. 
And  during  the  time  that  he  was  so  conduct- 
ing the  business  he  executed  a  mortgage  up- 
on the  said  stock  to  the  First  National  Bank 
of  Rapid  City  for  the  sum  of  $800,  which 
was  subsequently,  at  the  request  of  the  said 
Greene,  taken  up  by  the  plaintiff,  who  also 
loaned  to  the  said  Greene  $000,  for  which 
he  executed  a  note  and  mortgage  upon  said 
live  stock.  It  Is  to  recover  the  property  bo 
mortgaged  to  the  bank  and  herself  that  this 
action  was  Instituted. 

The  court,  in  its  findings,  found.  In  sub- 
stance, that  the  said  Greene  had  no  Interest 
in  the  said  property,  and  that  the  mortgages 
so  made  by  him  were  invalid,  and  not  bind- 
ing on  the  defendant  S.  Josle  Hill.  The  ap- 
pellant contends  that  inasmuch  as  the  title 
to  the  live  stock  was  in  Greene,  and  the  stock 
registered  In  his  name,  he  had  such  an  Inter- 
est therein  as  owner,  or  as  a  partner  of  said 
Hill,  as  gave  blm  a  right  to  execute  said 
mortgages,  and  that  the  plaintiff's  mortgages 
are  therefore  valid  and  blndipg  upon  the  es- 
tate of  the  said  Hill,  deceased. 

Before  proceeding  to  discuss  the  merits 
of  the  case,  there  Is  a  preliminary  question  to 
be  considered.  It  is  contended  by  the  re- 
spondent that  there  are  no  such  specifications 
In  the  bill  of  exceptions  as  are  required  by 
the  Code.  This  contention  Is  clearly  unten- 
able. The  plaintiff  not  only  proposed  find- 
ings of  fact,  in  which  the  whole  theory  of 
her  case  was  presented,  but  she  set  out  par- 
ticularly wherein  the  evidence  is  Insufficient 
to  support  the  findings,  as  appears  from  the 
following  specification:  "That  ever  since  the 
year  1894  the  defendant  Daniel  W.  Greene 
has  had  a  property  interest  In  the  Doty 
Ranch  and  the  personal  property  herein  de- 
scribed. Including  the  original  stock  from 
which  the  mortgaged  property  In  controver- 
sy sprung.  •  •  •  That  from  the  date  of 
said  contract  until  the  month  of  June,  1900, 
the  defendant  Daniel  W.  Greene  was  the  ac- 
tual and  sole  manager  of  all  the  personal 
property  belonging  to  said  Hill  &  Greene. 
That  said  Greene  paid  the  taxes  thereon,  em- 
ployed and  discharged  the  foreman  and  la- 
borers who  did  the  work,  bought  cattle  In  his 


own  name  from  funds  furnished  by  HIU  and 
himself,  and  placed  same  upon  said  ranch, 
and  took  title  thereto  in  his  own  name.  That 
he  bred,  classified,  registered,  bought,  and 
sold  in  his  own  name,  and  handled  as  bis 
own  all  of  the  personal  property  and  cattle 
belonging  to  Hill  &  Greene,  kept  upon  said 
old  Doty  Ranch.  That  he  made  mortgages 
upon  the  same  to  secure  the  payment  of 
debts  for  said  HIU  &  Greene^  and  between 
the  date  of  said  contract  and  June,  1900,  said 
Greene  advanced  several  thousand  dollars  of 
money  from  his  own  private  means,  aside 
from  any  money  derived  from  said  Hill  and 
the  sale  of  stock  for  and  on  account  of  said 
Doty  Ranch  under  his  contract  of  March, 
1896."  While  It  is  true  that  the  plaintiff  has 
not  specified  the  particular  findings  which 
were  unsupported  by  the  evidence,  she  has 
pointed  out  very  specifically  the  reasons  why 
the  findings  in  favor  of  the  defendant  were 
not  supported  by  the  evidence,  and  the  rea- 
sons why  the  findings  should  have  been  in 
favor  of  the  plaintiff.  We  are  of  the  opin- 
ion, therefore,  that  the  plaintiff  has  fully 
complied  with  the  provisions  of  the  Code  In 
this  respect 

This  brings  us  to  the  merits  of  the  case. 

It  will  be  noticed  that  the  first  contract 
entered  into  between  the  said  HIU  and 
Greene  contained  some  peculiar  and  ambigu- 
ous provisions.  It  will  be  observed  that  an 
undivided  one-third  Interest  in  the  property 
was  to  be  conveyed  to  Greene  upon  the  pay- 
ments specified,  which  shall  aggregate  the 
sum  of  $5,000.  It  will  be  seen  from  this 
stipulation  that  improvements  had  already 
been  made  by  Greene,  and  live  stock,  already 
delivered  by  him,  at  the  time  the  agreement 
was  entered  Into.  The  second  agreement 
was  also  somewhat  ambiguous,  and  it  is  only 
by  understanding  the  situation  of  the  par- 
ties at  the  time  the  agreements  were  enter- 
ed into  that  a  fair  and  reasonable  construc- 
tion can  be  given  to  them.  And  &ttet  a  very 
full  consideration  of  the  evidence  and  the 
peculiar  circumstances  surrounding  the  par- 
ties and  the  transactions,  we  are  of  the  opin- 
ion that  the  court's  findings  are  not  sustain- 
ed by  the  preponderance  of  the  evidence,  but 
that  the  preponderance  Is  clearly  in  favor  of 
the  plaintiff. 

The  principal  witness  on  the  part  of  the 
plaintiff  was  the  defendant  Greene,  and,  in 
order  that  we  may  understand  and  properly 
consider  the  construction  to  be  given  the  con- 
tracts, it  will  be  necessary  to  give  the  more 
material  parts  of  his  evidence  in  this  opin- 
ion. Mr.  Greene,  in  his  deposition,  testified 
as  follows:  "I  reside  at  Washington,  D.  C. 
My  occupation  is,  and  has  been  for  the  last 
five  or  six  years,  examiner  of  pensions.  I 
am  one  of  the  defendants  in  this  action. 
Since  1894  I  have  been  continuously  inter- 
ested in  the  Doty  Ranch.  I  first  purchased 
an  interest  in  it  about  1894,  when  Mr.  Doty 
and  myself  made  improvements  and  con- 
ducted the  affa:irs  of  the  ranch  about  a  year. 
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when  Captain  Hill  came  West,  and  became  a 
third  partner.  A  year  or  two  later  Hill  & 
Greene  purchased  the  Doty  Interest,  and  we 
continued  to  run  the  entire  property  until 
the  death  of  Captain  HUL  •  •  •  There 
was  a  clearly  stated  and  agreed  upon  duty 
In  regard  to  the  management  of  the  ranch 
and  stock,  under  Captain  HlU's  personal  sug- 
gestion, and  by  his  approval,  for  both  he  and 
myself  to  perform.  This  was  recognized  and 
lived  up  to  by  both  of  as,  and  neither  of  us 
attempted  to  Interfere  with  the  duties  of  the 
other.  •  •  •  At  the  time  of  the  transfer 
from  Mr.  Doty  to  Hill  &  Greene,  the  personal 
property,  was  conveyed  to  me,  and  the  real 
estate  to  Captain  Hill.  This  was  by  mutual 
agreement,  to  enable  me,  as  the  one  In 
charge,  to  more  easily  buy,  sell,  register,  and 
breed  the  live  stock  Intelligently.  It  was 
not  desired  by  either  of  us  to  conflict  with  the 
other's  duties.  I  had  personal  charge  of  cer- 
tain portions  of  the  work  until  the  death  of 
Captain  Hill;  particularly  directing  the  buy- 
ing and  selling  of  all  the  live  stock,  its  breed- 
ing, crossing,  and  registration;  keeping  rec- 
ords of  the  pedigrees  and  of  the  grades.  I 
paid  the  expenses.  Including  taxes,  wages  of 
the  men,  supplies,  freight,  feed,  and  that  part 
of  It.  Captain  Hill  paid  particular  attention 
to  the  crops  and  the  land  part  of  the  concern, 
and  at  all  times  we  worked  in  perfect  har- 
mony and  hearty  co-operation  In  all  the 
branches.  Captain  Hill  was  fully  advised 
and  counseled  with  tn  all  steps  taken  by  me, 
particularly  in  regard  to  buying  and  selling 
cattle,  and  the  receipts  and  disbursements 
of  fnnds.  When  he  was  not  in  South  Dakota, 
I  wrote  him  fully  and  often  concerning  all 
matters  I  had  in  charge.  Under  the  name  of 
Hill  &  Greene  I  purchased,  and  authorized 
our  foreman  to  purchase,  needed  supplies, 
feed,  grain,  provisions,  and  other  articles 
used  at  the  ranch,  and  carried  accounts  with 
all  of  the  leading  merchants  and  business 
men  In  and  about  Rapid  City  in  the  name 
of  Hill  &  Greene.  I  personally  paid  for  these 
supplies  from  money  derived  from  the  pro- 
ceeds of  these  [plaintiff's]  mortgages  and 
others,  sales  of  stock,  my  own  money,  and 
that  furnished  by  Captain  Hill.  I  carried  on 
the  business  from  my  own  resources,  money, 
live  stock,  and  property  which  I  was  con- 
stantly putting  Into  the  concern  under  my 
contract  with  Captain  Hill ;  from  the  sale  of 
stock,  moneys  borrowed  at  the  banks  and 
elsewhere,  which  was  secured  by  chattel 
mortgages  upon  the  cattle;  and  from  the 
moneys  which  Captain  Hill  advanced  from 
time  to  time  for  that  purpose.  I  made  sev- 
eral difTerent  mortgages  to  the  First  Nation- 
al Bank  of  Bapld  Cl^;  one  to  the  Tom 
Sweeney  Hardware  Company;  one  to  Joseph 
May;  another  to  the  plaintitr,  Mrs.  Nellie 
H.  Chapman,  to  secure  the  payment  of  $600, 
mentioned  in  the  complaint  in  this  action;  'a 
chattel  mortgage  for  $7,000  upon  the  stock, 
besides  a  real  estate  mortgage  to  secure  the 
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same  debt  to  John  W.  Simpson;  and  a  mort- 
gage to  the  Sioux  Falls  Bank,  upon  the  live 
stock,  to  secure  it  for  money  which  I  bor- 
rowed to  winter  the  live  stock  during  the 
first  winter.  The  records  of  Pennington 
county  will  show  these  mortgages.  On  March 
7,  1890,  we  were  Indebted  to  the  First  Na- 
tional Bank  of  Rapid  City  in  the  sum  of 
$800;  we  had  owed  them  more  prior  thereto, 
but  that  was  the  balance  at  that  time;  and 
on  that  date  I  made  my  note  and  mortgage 
to  the  First  National  Bank  to  secure  the  pay- 
ment of  $800.  Before  this  Indebtedness  be- 
came due  the  president  of  the  bank  Indicated 
that  he  wanted  the  loan  paid  when  due,  and, 
being  without  money  of  our  own,  I  arranged 
with  Mrs.  Chapman  to  take  up  the  $800  note 
and  mortgage  from  the  bank  when  it  became 
due,  bat  at  a  reduced  rate  of  interest 
•  •  •  In  regard  to  the  $600  mortgage  of 
March  2,  1900,  we  were  indebted  to  various 
persons  in  the  regular  course  of  business,  and 
were  without  funds.  We  made  a  sale  to  Mrs. 
Chapman  of  $600  worth  of  live  stock,  and 
delivered  it  to  her;  and,  in  addition  to  that, 
we  borrowed  $600  from  her,  giving,  as  secu- 
rity my  note  and  the  mortgage  mentioned  in 
the  complaint  This  money  was  all  received 
in  the  regular  course  of  business,  and  these 
mortgages  were  given  by  me,  as  others  had 
been,  to  secure  the  payment  of  those  debts. 
Captain  Hill  knew  fully  of  my  arrangement, 
the  conduct  of  the  business,  and  the  several 
purchases  as  they  occurred.  We  talked  the 
matter  over  many  times  before  and  after  the 
contracts  were  entered  Into,  and  it  was  mu- 
tually agreed  by  us  that,  because  of  my  expe- 
rience in  the  breeding  and  handling  of  live 
stock,  and  being  so  near  the  ranch  during 
the  major  part  of  my  time,  I  could  handle  it 
to  better  advantage  than  he;  and  for  that 
reason,  and  because  during  most  of  the  time 
he  would  be  in  Basthampton,  Mass.,  or  away 
from  the  ranch,  he  would  not  undertake  that 
part  of  it.  He  insisted  repeatedly  upon  my 
taking  full  charge  of  that  part  of  the  work, 
which  I  accordingly  did,  with  his  fall  co- 
operation and  his  full  knowledge  of  all  my 
doings,  until  shortly  before  his  death,  and 
until  his  final  illness.  The  proceeds  of  all 
these  moneys  derived  from  sales  and  mort- 
gages on  the  stock,  including  this  $800  mort- 
gage to  the  bank,  the  $600  mortgage  to  Mrs. 
Chapman,  and  the  $600  paid  by  her  for 
stock,  was  all  used  in  the  Interest  of  the 
ranch.  Every  cent  of  it  went  to  pay  for 
wages  of  men,  taces,  provisions,  freight, 
improvements,  seed,  etc.  That  money  and 
thousands  of  dollars  besides  was  spent  in 
building  up  the  ranch.  *  •  *  B^xblbits  A, 
H,  4,  and  6  are  certified  copies  of  the  mort- 
gages •  •  »  now  owned  by  Mrs.  Chap- 
man, of  which  I  am  now  testifying.  I  know 
the  cattle  therein  described,  which  were  all 
In  my  possession  at  one  time  or  another  dur- 
ing my  connection  with  the  ranch.  As  to 
where  we  got  the  cattle  described  in  these 
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mortgages,!  we  purchased  tbe  original  stock 
breeders;  the  rest  came  from  the  Increase, 
and  from  purchases  we  made  later.  I  per- 
sonally superintended  tbe  purchase,  breeding, 
and  crossing  of  these  cattle;  had  personal 
knowledge  of  ttaelr  names,  pedigrees,  and 
numbers,  as  set  forth  In  the  mortgages.  I 
selected  many  of  them  myself.  In  Iowa, 
Illinois,  and  eastern  South  Dakota.  Tho 
original  stock  from  which  the  mortgaged  cat- 
tle were  direct  descendants  were  all  register- 
ed in  every  herdbook,  whether  Shorthorn  or 
Hereford  or  polled  Durham,  in  my  name,  be- 
fore Captain  dill  came  to  the  ranch  or  held 
any  interest  in  them.  •  •  •  I  kept  tho 
funds  for  Hill  &  Greene  in  the  First  National 
Bank  of  Rapid  Clt?,  and  In  the  South  Dakota 
National  Bank  of  Sioux  Falls.  The  account 
was  in  my  indlvidaal  name,  as  I  drew  all  the 
checks,  and  signed  them,  "D.  W.  Greene.' 
•  •  •  Not  a  cent  of  this  firm  money  was 
used  by  me  personally  or  for  any  personal 
use.  On  the  other  hand,  I  was '  constantly 
depositing  money  of  my  own,  which  was  used 
for  the  business  of  the  firm." 

The  evidence  of  Mr.  Greene  is  practically 
undisputed,  and  very  much  of  it  is  corrobo- 
rated by  the  checks,  mortgages,  notes,  vouch- 
ers, and  records  introduced  in  evidence  In 
the  case,  and  It  was  practically  conceded  that 
all  of  the  stock  was  purchased  and  registered 
in  the  name  of  Greene.  It  would  seem, 
therefore,  that  at  the  time  that  Hill  and 
Greene  entered  Into  the  contract  on  March 
16,  1896,  Greene  was  the  owner  of  a  portion 
of  tbe  ranch,  and  a  part.  If  not  all,  of  the 
pure-bred  stock  then  on  the  ranch,  and  that 
Hill  &  Greene  together  purchased  Doty's 
interest,  giving  htm  in  part  payment  a  mort- 
gage for  $7,000.  It  will  thus  be  seen  that 
Greene  was  not  only  Interested  In  the  ranch 
and  In  tbe  live  stock,  but  was  clothed  witb 
the  legal  title  to  the  same;  and,  being  clothed 
with  Indicia  of  ownership  and  in  posses- 
sion, he  had  such  an  Interest  as  authorized 
him  to  mortgage  the  same  for  tbe  benefit  of 
tbe  parties,  notwithstanding  the  contract  on 
which  the  defendant  Mrs,  Hill  relies.  Con- 
struing the  contract,  therefore,  in  the  light  of 
the  surrounding  circumstances  and  condi- 
tions existing  at  tbe  time  it  was  executed, 
and  the  conduct  of  the  parties  subsequently 
to  Its  execution,  it  does  not  support  the  con- 
tention of  the  defendant  Mrs.  Hill  In  her 
claim  that  Greene  had  no  interest  in  the 
property,  for  the  reason  that  Hill  had  never 
conveyed  to  him  the  one^third  interest  there- 
in specified.  Tbe  subsequent  conduct  of 
Greene  in  the  management  of  tbe  business 
from  the  time  of  the  execution  of  the  con- 
tract until  the  death  of  Hill — a  period  of  four 
years — with  the  apparent  knowledge  and 
approval  of  Hill  shows  very  clearly  that,  so 
far  as  the  live  stock  was  concerned,  Greene 
was  recognized  as  having  an  interest  in  the 
same,  or  at  least  authority  to  mortgage  and 
dispose  of  the  same  for  the  benefit  of  himself 
and  Hill.    This  view  is  strengthened  by  tbe 


afildavit  made  by  Hill  and  Greene  to  the  %',■ 
000  mortgage  to  Simpson  is  1898,  wMcb 
reads  as  follows: 

"We,  David  Hill,  and  D.  W.  Greene,  being 
first  duly  sworn  severally  on  oath  depose  and 
say  that  we  are  the  mortgagors  described  In 
the  within  mortgage,  payable  to  John  W. 
Simpson,  of  No.  10  Wall  Street,  New  To* 
City,  in  the  state  of  New  York,  tbe  mort- 
gagee named.  We  further  state  that  we  are 
the  owners  of  all  the  property  described  in 
the  within  mortgage,  and  that  we  have  not 
bargained,  sold,  or  mortgaged  said  property, 
or  any  part  thereof  to  any  one;  and  tlut 
each  and  every  item  described  in  tbe  within 
mortgage  is  clear  and  free  from  all  incum- 
brances.   [Signed]  David  Hill,  D.  W.  Greene. 

"Subscribed  and  sworn  to  before  me  this 
lOtii  day  of  Aug.,  1898.  [Signed]  H.  W. 
Somers,  Notary  Public.    [Notarial  Seal.]" 

This  view  Is  further  strengthened  by  the 
fact  that  in  March,  1900,  Greene  disposed  of 
four  head  of  registered  stock  for  the  sum  of 
$600,  paid  by  the  plaintiff  in  this  action  at 
about  the  time  of  tbe  execution  of  the  $600 
mortgage,  and  that  the  same  was  delivered 
from  the  ranch  to  the  husband  of  the  plain- 
tiff In  the  presence  of  Mrs.  Hill,  her  brother, 
and  a  son  of  the  defendant  and  the  deceased. 
In  other  words.  It  Is  quite  clear  from  the  con- 
tract and  tbe  snbsequent  acts  of  tbe  parties 
that  Greene  was  the  recognized  owner,  or  at 
least  the  ostensible  owner,  of  the  pure-bred 
registered  cattie,  for,  as  will  be  noticed,  It 
nowhere  appears  that  Greene  had  ever  trans- 
ferred to  Hill  the  Interest  which  he  had  orig- 
inally in  the  pure-bred  stock,  or  his  Interest 
in  the  ranch  with  Doty,  prior  to  the  time 
that  Hill  became  Interested  in  tbe  same.  It 
clearly  appears  from  tbe  statement  of  Greene, 
however,  that  he  had  an  interest  In  the  live 
stock  and  in  the  ranch  at  the  time  tbe  con- 
tract was  entered  Into,  and  that  be  continued 
to  hold  such  interest  up  to  tbe  time  of  tbe 
death  of  Hill.  It  Is  quite  clear,  also,  that 
Hill  recognized  tbat  Interest,  for  as  late  as 
August,  1898,  he  made,  as  we  bare  seen,  an 
aflSdavlt  In  which  he  stated  that  be  and 
Greene  are  the  owners  of  all  the  property 
described  In  the  chattel  mortgage  executed 
by  himself  and  Greene  to  Simpson,  which  In- 
cluded tbe  live  stock  on  the  ranch.  And  as 
before  stated.  It  Is  assumed  by  tbe  terms  of 
tbe  first  contract  that  Greene  had  such  an 
Interest  The  second  contract  above  refe^ 
red  to  seems  to  have  been  regarded  as  not  In 
force  by  either  party,  as  Mr.  Greene,  in  hia 
testimony,  says  In  regard  to  that  contract 
tbat  it  was  made  when  we  made  tbe  main 
contract,  "but  never  was  enforced  so  as  to 
allow  me  a  salary  or  require  me  to  spend  my 
full  time.  *  *  •  The  necessity  did  not 
arise  which  obligated  Captain  Hill  to  pay  me. 
or  for  me  to  give  my  entire  time."  The 
practical  abandonment  of  that  contract  by 
the  parties  strengthens  the  view  tbat  Greene 
continued  to  have  an  interest  in  the  prop- 
erty, as  he  seems  to  have  had  charge  of  a 
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part  of  tb*  biulnesB,  witbout  receiving  any 
stipulated  compensation. 

It  la  further  contended  bj  the  appellant 
that  the  court  erred  In  admitting  in  evidence 
the  Judgmmt  record  of  the  county  court  in 
tne  proceedings  of  Daniel  W.  Greene,  as  pe- 
titioner, against  S.  Josle  Hill,  executrix  of 
the  estate  of  David  Hill,  deceased,  in  the 
counts  court  of  Pennington  county.  We 
agree  with  the  appellant  in  this  contention. 
The  Judgment  did  not  constitute  a  link  in 
the  £haln  of  title  of  the  defendant  in  this 
action,  and  the  plalntifr  was  not  a  party  to 
that  proceeding;  hence  she  was  not  bound 
by  It,  and  It  could  not  be  Introduced  In  evi- 
dence against  ber.  No  rule  is  better  settled 
than  that  a  party  Is  not  bound  by  a  judg- 
ment to  which  be  was  not  a  par^,  except 
in  a  few  exceptional  cases,  where  the  pro- 
ceeding is  in  rem  and  binds  the  property,  or 
where  the  judgment  constitutes  a  link  in  the 
chain  of  title,  and  possibly  one  or  two  other 
exceptional  cases.  Freeman  on  Judgments, 
i  154;  Black  on  Judgments,  {  600;  McPher- 
son  V.  Julius  (8.  D.)  95  N.  W.  428.  The 
question  now  before  as  was  so  fully  discuss- 
ed in  the  last  above  cited  case  that  we  do 
not  deem  a  further  discussion  of  it  necessary. 
-  If  properly  admitted,  it  was  conclusive 
against  the  plaintiff,  and  the  rule  cannot, 
therefore,  be  invoked  that  the  court,  in  its 
final  decision.  Is  presumed  to  have  disre- 
garded the-  Incompetent  evidence,  but  the 
case  would  come  within  the  rule  laid  down 
in  the  case  of  Starkweather  v.  Bell,  12  S.  D. 
146,  80  N.  W.  183^  '  It  is  difficult  to  discover 
upon  what  theo^  the  learned  circuit  court 
admitted  this  record  in  evidence. 

The  conclusion  at  which  the  court  has  ar- 
rived renders  a  reversal  of  the  judgment 
necessary,  and  the  ordering  of  a  new  trial. 
There  are  numerous  other  questions  discuss- 
ed in  the  briefs  of  counsel,  but,  as  they  may 
not  arise  upon  another  trial,  we  do  not  deem 
it  necessary  to  discuss  them  In  this  opinion^ 

The  judgment  of  the  court  below  and  order 
denying  a  new  trial  are  reversed,  and  a  new 
trial  Is  ordered. 


LOOKHART  v.  HEWITT,  Chief  of  Police  of 
City  of  Rapid  City. 

(Sopreme  Court  of  South  Dakota.     Nov.   17, 
1904.) 

TBIAI.— QirBSTIOR  FOB  rUBY. 

1.  Where  the  facts  are  such  that  different  im- 
partial minds  might  reasonably  draw  different 
conclusions,  the  question  should  be  submitted  to 
the  jury. 

Appeal  from  Circuit  Court,  Pennington 
County. 

Action  by  Frank  M.  Lockhart  against 
Thomas  Hewitt,  as  chief  of  police  of  the  city 
of  Kapld  City.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Buell  tt  Gardner,  tor  appellant 


FULLER,  J.  At  the  trial  of  this  action 
in  claim  and  delivery  to  recover  the  posses- 
sion of  certain  cattle  impounded  by  the  de- 
fendant under  an  ordinance  of  the  dty,  and 
after  both  parties  had  rested,  the  court  with- 
drew all  evidence  from  the  jury,  excepting 
such  as  related  to  damages  alleged  to  have 
been  sustained  by  plaintiff  on  account  of  the 
wrongful  detention  of  such  property.  With- 
out questioning  the  validity  of  the  ordinance, 
the  trial  court  held,  as  a  matter  of  law,  "that 
the  plaintiff  used  ordinary  care  and  dili- 
gence in  herding  his  stock  to  keep  them  from 
going  within  the  limits  of  Rapid  City,  and 
that  the  only  question  to  go  to  the  jury  is 
the  matter  of  damages."  All  testimony  per- 
taining to  plaintiff's  damages  consists  of  con- 
clusions Introduced  over  valid  objections,  and 
the  evidence  with  reference  to  a  violation  of 
the  ordinance  is  such  that  the  jury  might  rea- 
sonably find  for  the  defendant  The  facts 
being  such  that  different  impartial  minds 
might  reasonably  draw  different  conclusions 
from  them,  they  should  have  been  submitted 
to  the  jury.  Haugen  v.  Chicago,  M.  &  St 
P.  Ry.  Co.,  8  S.  D.  394,  58  N.  W.  769;  Land 
&  Irrigation  Co.  v.  Hawley,  7  S.  D.  229,  63 
N.  W.  904;  McKeever  v.  Homestake  Mining 
Co.,  10  8.  D.  599,  74  N.  W.  1053;  Klelbach  v. 
Chicago,  M.  &  8t  P.  Ry.  Co.,  18  8.  D.  629,  84 
N.  W.  192. 

The  judgment  appealed  from  is  reversed, 
and  ■  new  trial  ordered. 


HEAD  V.  TOWN  OF  MBLLBTTB. 

(Supreme  Court  of  South  Dakota.     Nov.   17, 
1904.) 

IKJDHCnOH— OVBBIXOWIRQ  I,AND  —  HABULESS 
BBBOB. 

1.  A  landowner  Is  not  entitled  to  have  the 
digging  of  an  artesian  well  enjoined  because  the 
water  will  flow  on  his  land,  where  the  water 
will  flow  along  a  natural  water  course  and 
cause  no  damage. 

2.  The  admission  of  incompetent  evidence  in  a 
trial  to  the  court  is  harmless,  where  there  is 
competent  evidence  suflScient  to  support  the  de- 
cree. 

Appeal  from  Circuit  Court  Spink  County. 

Action  by  W.  Q.  Mead  against  the  town  of 
Mellette.  Ftom  a  judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

Sterling  &  Clark,  for  appellant  Koms  & 
Johnson,  for  defendant 


CORSON,  P.  J.  This  is  an  appeal  from  a 
Judgment  in  fhvor  of  the  defendant  and 
from  an  order  denying  a  new  trial.  The  ac- 
tion was  tried  to  the  court  without  a  jury. 
The  plaintiff,  in  his  complaint,  alleged.  In 
substance,  that  the  defendant  was  a  munici- 
pal corporation,  and  that  the  plaintiff  is  the 
owner  of,  and  resides  upon,  a  quarter  section 
of  land  within  or  near  the  said  defendant 


Y  1.  See  Appeal  and  Error,  voL  t.  Cent  Dig.  |  US. 
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town;  that  during  the  year  1890  the  defend- 
ant sunk  an  artesian  well  within  Its  limits, 
which  waa  continued  in  use  until  on  or  about 
the  1st  of  September,  1900,  and  that  large 
quantities  of  water  flowed  therefrom,  and 
out  to,  upon,  and  over  the  plaintiff's  land,  so 
that  on  account  of  such  overflow  the  plalntUC 
was  deprived  of  the  use  of  about  15  acres  <tf 
land,  and  that,  by  reason  of  the  proximity 
of  said  overflow  to  the  house  and  other  build- 
ings of  the  plaintiff,  he  was  otherwise  mate- 
rially damaged,  and  his  said  premises  were 
depreciated  In  value;  that  on  ot  about  the 
said  Ist  day  of  September,  1900,  said  arte- 
sian well  ceased  flowing,  and,  in  order  to 
obtain  a  supply  of  water  for  said  defendant 
town  for  domestic  uses.  Irrigation,  and  other 
purposes,  the  defendant  was  engaged  in  the 
sinking  of  another  artesian  well,  of  the  same 
dimensions  as  the  well  formerly  put  down,  at 
a  distance  of  about  one  block  therefrom;  that 
plaintiff  Is  Informed  and  believes  that  said 
well  has  been  sunk  to  a  depth  of  about  600 
feet,  and  that  a  strong  flow  of  water  will  be 
reached  within  a  depth  of  1,000  feet;  that  the 
defendant  has  made  no  provision  whatever 
for  conducting  the  overflow  from  said  well 
in  any  other  course  or  direction  than  to  and 
upon  the  farm  of  the  plaintiff,  and  that  it  is 
the  intention  of  the  defendant  that  the  water 
from  said  new  well  shall  follow  Its  former 
course,  and  run  to  and  upon  the  land  of  the 
plaintiff;  that  said  water,  in  flowing  to  and 
upon  his  said  land,  does  not  and  will  not  flow 
in  or  through  any  creek,  lake  bed,  or  defined 
water  course  of  any  kind,  and  that  all  the 
land  of  the  plaintiff  heretofore  overflowed  Is 
land  which  he  had  prior  to  the  sinking  of 
the  said  well  plowed  and  cultivated  to  crops 
during  each  year;  that  If,  upon  the  comple- 
tion of  said  well,  the  water  therefrom  Is 
permitted  to  follow  the  course  of  the  water 
from  the  former  well,  the  plaintiff  will  sus- 
tain great  and  Irreparable  damage  and  loss 
therefrom.  The  plaintiff  demands  judgment 
enjoining  the  defendant  from  causing  or  per- 
mitting the  waters  from  said  well,  or  any 
part  thereof,  to  flow  over  or  upon  the  lands 
of  the  plaintiff  aforesaid,  and  for  such  other 
and  further  relief  as  the  court  shall  deem 
equitable  and  just  The  defendant.  In  Its 
answer,  denied  that  the  plaintiff  was  depriv- 
ed of  the  use  of  16  acres  of  said  land  by  rea- 
son of  the  water  flowing  from  said  well,  and 
denied  that  the  plaintiff  was  damaged  there- 
by, or  that  the  premises  were  depreciated  In 
value  thereby.  The  defendant,  further  an- 
swering, alleged  that  In  the  year  1890  It  con- 
structed a  system  of  waterworks  for  the  pro- 
tection of  the  defendant  town  against  fire 
and  for  domestic  purposes,  and  that,  to  se- 
cure a  supply  of  water  therefor.  It  sunk  an 
artesian  well;  that  ever  since  the  year  1890 
It  has  discharged  Its  surplus  water  from  said 
well  Into  a  water  course  leading  across  the 
land  of  the  plaintiff  continuously,  except  dur- 
ing the  short  period  of  time  when  the  well 
was  choked  up,  with  the  knowledge  and  ac- 


quiescence of  the  sold  plaintiff;  that  It  had 
renewed  Its  supply  of  water  by  sinking  a  new 
artesian  well  of  tiie  same  size  and  depth  as 
the  well  formerly  used,  and  the  amount  of 
water  flowing  therefrom  Is  about  the  same; 
that  the  defendant  has  relied  upon  the  use 
of  the  waterway  across  said  land,  and  has 
expended  large  sums  of  money  In  the  con- 
struction of  its  waterworks,  and  that  the 
plaintiff  has  had  full  knowledge  of  the  de- 
fendant's use  of  the  said  waterway,  and  of 
Its  Intention  to  continue  to  use  the  sam^  and 
has  permitted  the  defendant  to  expend  mon- 
ey In  constructing  and  maintaining  its  sys- 
tem of  waterworks  and  improving  the  same, 
without  making  any  objection  thereto;  that 
there  la  a  well-defined  water  course  leading 
across  the  land  described  In  the  plaintitFs 
complaint,  and  that  all  the  surplus  water 
was  discharged  Into  said  natural  watercourse 
above  the  plaintiff's  land,  and  flows  through 
the  said  waterway  across  the  same;  that 
during  the  year  of  1890,  and  prior  thereto, 
one  George  B.  La  Croix  was  the  equitable 
owner  and  In  possession  of  the  premises  de- 
scribed In  the  complaint,  and  that  on  the  9tb 
day  of  July,  1888,  he  and  his  wife  executed 
and  delivered  to  the  defendant  a  release  of 
the  right  of  way  across  said  land  for  the 
purpose  of  enabling  the  defendant  to  main- 
tain an  artesian  well,  and  permitting  the  sur- 
plus water  therefrom  to  pass  over  the  said 
premises,  and  that  thereafter  the  defendant 
constructed  and  maintained  the  said  artesian 
well,  and  allowed  its  snrplus  water  to  flow 
along  said  waterway  over  the  lands  describ- 
ed, with  the  full  knowledge  and  consent  of 
said  George  B.  La  Croix  and  hia  wife,  and 
the  consent  of  the  plaintiff;  that  thereafter 
the  plaintiff  succeeded  to  the  rights  of  said 
La  Croix  In  and  to  said  land,  and  entered  into 
the  possession  thereof  with  full  knowledge  of 
said  facts,  and  of  the  use  of  said  waterway 
by  defendant,  and  continually  acquiesced 
therein  until  abont  the  time  of  the  com- 
mencement of  this  action.  The  court  found, 
ammig  other  things,  that  all  the  allegations 
of  the  defendant's  answer  were  true.  The 
court  also  found  that  In  January,  1890,  the 
defendant  completed  an  artesian  well  located 
in  its  town  for  municipal  purposes,  from 
which  quantities  of  water  continued  to  flow 
from  the  time  said  well  was  sunk  until  the 
fall  of  1900,  and  that  during  said  time  large 
quantities  of  surplus  water  were  necessarily 
discharged  from  said  well,  which  passed  out, 
and  continued  to  pass  out,  in  a  well-defined 
natural  water  course,  over  and  across  the 
lands  described  In  the  plalntlfrs  complaint. 
From  the  flndlngs  so  made  the  court  con- 
cludes that  the  defendant  was  entitled  to  a 
Judgment  dismissing  the  action. 

It  will  be  observed  that  the  court  finds  aa 
a  fact  that  the  snrplus  waters  from  said  ar- 
tesian well  flowed  over  and  along  a  natural 
water  course,  and  that  the  discharge  of  sueb 
snrplus  waters  Into  said  natural  water  course 
from  said  well  caused  no  damage  to  the 
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plaintlfl.  Such  being  tbe  facts,  It  is  clear 
that  the  plaintiff  was  not  entitled  to  the  in- 
junction prayed  for  In  his  complaint,  and 
tliat  the  court  was  right  In  rendering  a  Judg- 
ment dismissing  the  action. 

It  is  contended  by  the  plaintiff  that  these 
findings  of  the  court  are  not  supported  by  the 
evidence,  but,  in  our  opinion,  this  contention 
is  not  tenable.  There  is,  it  is  true,  some 
conflict  in  the  evidence;  but,  after  a  careful 
examination  of  tbe  same,  we  are  unable  to 
say  that  there  Is  a  preponderance  of  tbe  same 
against  the  findings  of  the  court.  Randall 
V.  Burk  Tp.,  4  S.  D.  337,  57  N.  W.  4.  The 
evidence  In  fliis  case  is  voluminous,  and  a 
review  of  it  would  ertend  this  opinion  to  an 
unusual  length,  and  serve  no  useful  purpose. 

It  is  contended  by  the  plaintiff  that  the 
court  erred  In  admitting  in  evidence  the  con- 
tract entered  Into  by  the  plaintiff  with 
Oe<M:ge  B.  La  Orolx  and  his  wife  for  the  sale 
of  said  premises  to  them,  and  a  release  by 
La  Croix  and  wife  to  the  defendant,  au- 
thorizing it  to  use  said  water  course  for  the 
purpose  of  discharging  the  surplus  water 
from  the  said  well;  but,  in  the  view  we  take 
of  the  case,  the  admission  of  tbe  evidence, 
even  If  incompetent,  would  not  constitute  re- 
versible error,  for  the  reason  that  the  find- 
ings of  the  court  heretofore  referred  to  fully 
support  its  conclusions  of  law  and  Judgment. 
It  will  be  presumed  that  this  evidence,  if  in- 
competent, was  disregarded  by  the  court  in 
its  decision  of  the  case.  Taking  this  view  of 
the  admission  of  this  evidence,  we  do  not 
deem  it  necessary  at  this  time  to  consider  or 
discuss  its  competency,  or  whether  or  not  the 
contract  entered  into  by  La  Croix  and  his 
wife  with  the  defendant  was  or  was  not 
binding  upon  the  plaintiff. 

It  is  further  contended  by  the  plaintiff  that 
the  conduct  and  silence  of  the  plaintiff.  In 
permitting  the  respondent  to  use  the  water 
course  in  tiuestion  for  the  purpose  of  dis- 
chargifig  its  surplus  water  for  a  number  of 
years  without  objection,  did  not  estop  the 
plaintiff  from  maintaining  tbe  action,  or  pre- 
clude him  from  asserting  his  right  to  an  in- 
junction. Btit  in  the  view  we  take  of  the 
case.  It  la  not  necessary  at  this  time  to  con- 
Rider  or  discuss  the  question  of  estoppel  or 
laches,  for  the  reason  before  stated — that  the 
finding  of  the  court  that  the  surplus  waters 
of  respondent's  well  were  discharged  over 
plalntilTs  land  In  a  natural  water  course, 
and  tbat  plaintiff  had  sustained  no  damage 
by  reason  of  the  same. 

The  Judgment  of  the  circuit  court,  and  or^ 
der  denying  a  new  trial,  are  affirmed. 

HANEY,  J.  (concurring  specially).  The 
plaintiflTs  rights  are  subject  to  the  right  of 
way  granted  by  La  Croix  while  he  was  the 
equitable  owner  of  the  land.  For  this  reason, 
I  think  the  Judgment  should  be  affirmed, 
without  expressing  any  opinion  as  to  the 
other  features  of  tbe  controversy. 


HICKOX  et  aL  V.  SEEQNER. 
(Supreme  Court  of  Wisconsin.    Nov.  15,  1904.) 

UlNDLOBD  AMD  TBNANT— UtASBS— ITKBiaRA.- 
XIOW— CON8TBUCTION. 

1.  Where  a  lease  for  a  term  of  five  years  from 
October  16,  1899,  provided  that  it  Bhould  "ex- 
pire after  three  years  from  October  15,  1899," 
if  the  leased  property  was  sold,  such  provision 
should  be  construed  to  terminate  the  lease  at 
once  on  sale  of  the  property  after  the  evira- 
tion of  the  three  years,  and  not  that,  if  tbe 
property  was  sold  within  the  three-year  period, 
the  lease  should  expire  at  the  end  thereof. 

Appeal  from  Superior  Court,  Milwaukee 
County;  J.  C.  Ludwig,  Judge. 

Action  by  Charles  T.  Hlckox  and  another 
against  Leonbard  Seegner.  From  a  Judg- 
ment in  favor  of  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

This  is  a  proceeding  to  remove  a  tenant, 
under  chapter  146,  Rev.  St  1898.  The  case 
was  tried  before-  a  Jury,  and  the  evidence 
showed  without  dispute  tbat  September  16, 
1899,  one  Anna  Klcinhans,  then  being  owner 
of  a  store  building  in  tbe  city  of  Milwaukee, 
leased  the  same  by  written  lease  to  the  de- 
fendant for  a  term  of  five  years  from  Octo- 
ber 15,  1899,  the  lease  containing  this  provi- 
sion: "This  lease  will  expire  after  three 
years  from  October  15,  1899,  if  tbe  leased 
property  is  sold."  It  further  appears  that 
tbe  defendant  went  into  possession  of  the 
premises,  and  Is  still  In  possession  of  the 
same,  and  that  on  January  26,  1903,  Anna 
Klelnhans  sold  and  conveyed  the  same  and 
assigned  the  lease  aforesaid  to  one  Odenbrett, 
who  transferred  both  the  premises  and  tbe 
lease  to  tbe  Farwell  Investment  Company  on 
the  same  day,  which  company  transferred 
both  the  property  and  the  lease  to  the  plain- 
tiffs on  the  28th  of  February  following;  that 
due  notice  terminating  said  lease  was  given 
prior  to  the  commencement  of  this  action. 
Defendant  refuses  to  vacate  the  premises, 
claiming  tbat  tbe  lease  had  not  been  termi- 
nated at  the  time  of  tbe  commencement  of 
this  action.  The  following  special  verdict 
was  rendered:  "(1)  By  the  use  of  the  fol- 
lowing words,  to  wit,  "This  lease  will  expire 
after  three  years  from  October  16,  1899,  If 
tHe  leased  property  is  sold,'  did  the  parties  to 
the  lease  mean  and  intend  that  the  lease 
should  expire  three  years  from  October  15, 
1899,  if  in  the  meantime  the  property  should 
be  sold,  and  if  not  sold  during  said  time  the 
lease  should  not  expire  before  the  end  of 
five  years?  A.  Yes.  (2)  If  you  answer  the 
first  question  'No,'  then  by  the  use  of  the 
following  words,  to  wit.  This  lease  will  ex- 
pire after  three  years  from  October  15,  1899, 
if  the  leased  property  is  sold,'  did  tbe  parties 
to  the  lease  mean  and  intend  that  If  the 
premises  should  be  sold  at  any  time  after 
three  years  from  October  15,  1899,  tbe  lease 
should  thereupon  expire,  but  If  sold  before 
October  15,  1902,  it  should  not  expire  before 
said   last-mentioned   date?     A.  No."     After 
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the  rendition  of  the  verdict  the  plaintiffs 
moved  for  Jadgment,  and,  If  that  motion 
were  denied,  they  farther  moved  that  the 
verdict  he  set  aside,  and  for  a  new  trial.  The 
conrt  concluded  that  upon  the  undisputed 
facts  the  plaintiffs  were  entitled  to  recover 
possession,  and  rendered  Judgment  for  the 
plaintiffs,  from  which  the  defendant  appeals. 

Nath.  Pereles  &  Sons  and  Chas.  B.  Cao- 
rlght,  for  appellant.  Hoyt,  Doe,  Umbreit  & 
Olwell,  for  respondents. 

WINSLOW,  J.  (after  stating  the  facts). 
The  sole  question  In  this  case  Is  as  to  the 
proper  construction  of  the  clause  In  the  lease 
which  runs  thus:  "This  lease  will  expire 
after  three  years  from  October  16,  1899,-  If 
the  leased  property  Is  sold."  The  plaintiffs 
argue  that  this  clause  means  that.  If  the 
property  Is  sold  after  three  years  from  Octo- 
ber 15, 1899,  as  in  fact  It  was,  the  lease  will 
at  once  expire.  The  defendant,  on  the  other 
hand,  claims  that  the  clause  means  that,  If 
the  property  Is  sold  within  the  three-year 
period,  then  the  lease  will  expire  at  the  end 
of  the  period..  We  have  no  doubt  of  the 
correctness  of  the  plaintiffs'  construction. 
By  that  construction  every  word  of  the  sen- 
tence is  given  Its  natural  and  usual  mean- 
ing, and  no  words  are  added.  The  defend- 
ant's construction  requires  either  the  inser- 
tion of  other  words,  or  a  change  in  the  order 
of  the  words  used,  or  both.  In  this  situa- 
tion, upon  very  familiar  principles,  the  plain- 
tiffs' construction  must  be  adopted. 

Judgment  affirmed. 


PRBUSSER  T.    SUPREME   HIVE   OF  IN- 
DIES OF  MACCABEES  OF  THE 
WORLD  et  al. 

(Supreme  Court  of  Wisconsin.    Nov.  15,  1904.) 

IHSUBANCE  —  BKHBVIT    CBRTIFIOATEB— BENKTI- 

CIABIE8— VISTEO  KIOHTB— CHANGE— 

BIGHTS  or  ASBDBED. 

1.  Hie  person  assored  by  a  mutual  benefit  in- 
snrance  certificate  is  entitled  to  change  the 
beneficiary  at  will,  inbject  to  the  rules  of  the 
organization,  unless  the  beneficiary  has  obtaii)- 
ed  a  vested  interest  in  the  insurance. 

2.  Where  a  wife  obtained  a  certificate  of  mu- 
tual benefit  insurance,  in  which  her  husband 
was  named  as  beneficiary,  the  fact  that  he  was 
so  named,  and  as  her  husband  voluntarily  paid 
the  assessments  thereon  during  bis  wife  s  life, 
did  not  confer  on  him  a  vested  right  to  receive 
the  proceeds  of  the  certificate  so  as  to  preclude 
her  from  changing  the  beneficiary. 

Appeal  from  Circuit  Court,  Milwaukee 
County;   Warren  D.  Tarrant,  Judge. 

Action  by  Otto  H.  Preusser  against  the 
Supreme  Hive  of  the  liSdies  of  the  Macca- 
bees of  the  World  and  another.  From  a 
Judgment  awarding  the  fund  In  controversy 
to  defendant  Lottie  Wetzel,  plaintiff  appeals. 
Affirmed. 

f  1.  See  Insurance,  toI.  28,  Cent  Dig.  Si  1946,  IMS, 


Action  to  recover  on  a  beneficiary  certlfl- 
cate.  Iilzsie  Preusser,  wife  of  appellant,  ac- 
quired a  membership  with  a  beneficiary  cer- 
tificate of  $1,000,  In  the  defendant,  the  Su- 
preme Hive  of  the  LiSdles  of  the  Maccabees 
of  the  World.  The  mortuary  benefits,  by 
the  terms  of  such  certificate,  were  made  pay- 
able to  appellant  She  delivered  such  cer- 
tificate to  her  husband  merely  for  safe  keep- 
ing, so  far  as  appears,  where  it  remained  till 
she  died.  He  paid  the  dues  necessary  to 
keep  the  insurance  in  force,  but  without  any 
special  agreement  with  his  wife  to  do  so. 
Some  five  years  after  the  certificate  was  is- 
sued, without  the  knowledge  of  .her  husband, 
she  applied  to  the  corporation  to  have  it 
changed  so  that  one-half  of  the  mortuary 
benefit  upon  the  maturity  thereof  would  go 
to  ajHiellant  and  one-balf  to  her  daughter 
Ixtttie.  The  old  certificate  was  not  surren- 
dered, nor  was  any  demand  made  upon  ap- 
pellant therefor.  The  roles  of  the  corpora- 
tion permitted  such  changes  to  I>e  made  upon 
condition  of  the  surrender  of  the  old  cer- 
tificate, or  in  lieu  thereof,  proof  of  its  loss, 
or  that  it  was  in  the  possession  of  another 
who  refused  to  deliver  it,  or  of  some  other 
satisfactory  reason  why  it  conld  not  be  re- 
turned. The  excuse  given  in  this  Instance 
for  not  surrendering  the  certificate  was  ttaat 
it  was  inconvenient  to  procure  It  Such  ex- 
cuse was  embodied  In  the  application,  consid- 
ered with  an  explanatory  letter  as  to  the  na- 
ture of  the  inconvenience,  accepted  as  satis- 
factory and  the  application  was  granted,  a 
new  certificate  being  Issued  and  delivered  to 
Mrs.  Preusser.  She  died  In  a  few  months 
after  such  change.  Thereupon  a  claim  was 
made  on  behalf  of  the  daughter  Ixtttie,  un- 
der the  new  certificate,  for  one-half  of  the 
sum  payable  thereon,  and  a  claim  was  made 
'on  behalf  of  appellant  for  the  whole  thereof. 
The  corporation  was  permitted  to  pay  such 
fnnd  into  court  Such  proceedings  were 
thereafter  taken  that  an  issue  was  formed 
in  this  action  to  determine  their  rights  In 
respect  thereto.  Lottie  being  a  minor  ap- 
peared by  a  guardian  ad  litem.  The  result 
of  the  trial  of  such  issue  was  that  facts  were 
found  in  harmony  with  the  foregoing,  and 
thereupon  the  court  decided  that  it  was  com- 
petent for  the  corporation  to  waive  strict 
compliance  with  its  rule,  aa  to  the  surrender 
of  the  first  certificate  before  issuing  the  new 
one,  and  that  plaintiff  acquired  no  vested 
interest  In  the  former  by  reason  of  the  pos- 
session thereof  and  payment  of  the  dues 
necessary  to  keep  the  Insurance  In  force. 
Accordingly  Judgment  was  entered  In  favor 
of  Lottie  for  one-half  of  the  fund  deposited 
in  court,  as  aforesaid,  and  for  costs  against 
plaintiff.  Such  Judgment  was  entered  and 
plaintiff  appealed. 

Edgar  L.  Wood,  for  appellant    F.  Julias 
Walters,  for  respondents. 

MARSHALL,  J.  (after  stating  the  facts). 
That  Mrs.  Preusser  bad  the  absolute  rigbt 
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to  change  the  beneficiary  In  hep  certificate, 
subject  to  the  rules  of  the  corporation  and 
such  modlficationa  thereof  as  it  chose  to 
make,  unless  plalDtlff  before  the  attempt  In 
that  regard  acquired  a  vested  Interest  there- 
in. Is  ruled  by  Berg  v.  Damkoehler,  112  Wis. 
587.  88  N.  W.  606;  Waldum  v.  Homstad,  119 
Wis.  312,  96  N.  W.  806,  and  numerous  cases 
elsewhere. 

Doubtless,  the  beneficiary  named  In  a  cer^ 
tlflcate  or  policy  of  Insurance  may  obtain  an 
Interest  therein,  there  being  nothing  in  the 
contract  of  Insurance  to  prevent  It,  preclud- 
ing any  change  thereof  to  his  prejudice  with- 
out his  consent  (Adams  v.  Grand  Lodge  A. 
O.  XJ.  W.,  106  Oal.  321-324,  38  Pac.  914,  45 
Am.  St  Rep.  45),  but  there  Is  no  circum- 
stance disclosed  by  the  evidence  or  mentioned 
in  ttie  findings  here  sufficient  to  accomplish 
sucb  result.  As  Indicated  In  the  statement, 
so  far  as  appears,  appellant  voluntarily  paid 
his  wife's  dues  upon  her  membership.  That 
does  not  suggest  the  existence  of  any  agree- 
ment between  them  giving  him  an  interest 
In  the  insurance  In  consideration  of  making 
such  payments,  nor  does  the  mere  possession 
by  him  of  the  certificate,  under  the  circum- 
stances, suggest  that  It  was  delivered  to  him 
as  a  gift 

True,  as  counsel  argues,  in  stating  the  rule 
In  most  of  the  adjudications  as  regards  the 
right  of  the  owner  of  a  certificate  of  the  kind 
in  question  to  change  the  beneficiary  without 
regard  to  the  latter's  wishes.  It  is  commonly 
said  that  such  right  exists  where  the  as- 
sured has  paid  the  dues  necessary  to  keep  the 
insurance  in  force,  but  that  by  no  means  is 
a  necessary  condition  of  such  right  under 
all  circumstances.  The  fact  that  the  pay- 
ments were  made  by  one,  other  than  the  as- 
sured, does  not  form  an  exception  to  the  gen- 
eral rule,  unless  such  payment  was  char- 
acterized by  circumstances  giving  the  payor 
such  an  Interest  in  the  certificate,  that  at 
least  a  court  of  equity  would  protect  it 
Mei-e  voluntary  payment  by  a  husband  of  his 
wife's  expenses  for  insurance,  explainable 
by  the  marital  relations,  and  consistent  with 
her  rights  as  to  such  Insurance  remaining 
undisturbed  thereby,  Cannot  of  itself  be 
deemed  sufficient  to  show  a  vested  right  in 
him  therein.  This  case  does  not  fall  under 
such  adjudications  as  Adams  v.  Grand  Lodge, 
supra.  Lemon  v.  Phcenlx  Mutual  Life  Insur- 
ance Co.,  38  Conn.  294,  but  rather  under  such 
adjudications  as  Flsk  v.  £}quitable  Aid  Union 
(Pa.)  11  Atl.  84;  Jory  ▼.  Supreme  Council  A. 
L.  H.,  105  Cal.  20,  38  Pac.  524,  26  L.  R.  A. 
733,  45  Am.  St  Rep.  17;  Brown  v.  Grand 
Lodge  A.  O.  T7.  W.,  80  Iowa,  287,  45  N.  W. 
884,  20  Am.  St  Bep.  420;  Byrne  v.  Casey  et 
al.,  70  Tex.  247,  8  S.  W.  38;  The  Appeal  of 
Amanda  Beatty.  122  Pa.  428,  15  Atl.  861; 
The  Masonic  Ben.  Ass'n  v.  Bunch,  109  Mo. 
560,  19  S.  W.  25;  and  many  other  cases  that 
might  be  referred  to.  They  are  all  to  the 
effect  that  during  the  lifetime  of  the  as- 
sured, he  may  change  the  beneficiary  at  will. 


even  though  the  certificate  or  policy  is  in  the 
possession  of  the  beneficiary  who  has  paid 
the  dues  thereon. 
The  Judgment  is  afiirmed. 


STATE  V.  BISPING. 
(Supreme  Court  of  Wisconsin.    Nov.  15,  1904.) 

BAUROADS  —  TRACKS-— OBSTBOOTIOH— OFFENSES 
— STATUTES  —  CONSTRUCTION— PUNISHMENT— 
INFOBMATION— IMMATEBIAI.  ALLEGATIONS. 

1.  Rev.  St  1808,  §  4386,  Is  Included  in. a  chap- 
ter of  the  statutes  dealing  with  "offenses  against 
lives  and  persona  of  individuals,"  and  provides 
that  any  person  who  shall  willfully,  maliciouslT, 
or  wantonly  place  any  obstruction  on  the  track 
of  any  steam  railroad  in  the  state  shall 'be  pun- 
ished by  imprisonment,  etc.  Held,  that  the  will- 
ful, malicious,  or  wanton  placing  of  an  obstruc- 
tion on  a  railroad  track  constituted  a  complet- 
ed offense  under  such  section,  regardless  of 
whether  the  defendant  In  so  doing  was  prompted 
by  an  intent  thereby  to  prevent  the  safe  run- 
ning of  trains  or  endanger  human  life. 

2.  Rev.  St.  1898,  {  4386,  prohibiting  any  per- 
son from  placing  obstructions  on  the  track  of  a 
railroad  under  penalty  of  imprisonment  not  ex- 
ceeding ten  years  nor  less  than  one  year,  does 
not  provide  for  excessive  or  unusual  punish- 
ment 

3.  An  information  for  placing  an  obstruction 
on  a  railroad  track  charged  that  defendant  did 
unlawfully,  willfully,  maliciously,  and  wanton- 
ly place  an  obstruction,  to  wit,  a  large  stone 
weighing  about  50  pounds,  on  the  track  of  a 
specified  steam  railroad,  *'for  the  purpose  of 
then  and  there  unlawfully,  maliciously,  and 
wantonly  destroying  such  railroad,  contrary  to 
the  statute,"  etc.  Held,  that  the  clause  quoted 
was  not  material  to  the  charging  of  an  offense 
under  Rev.  St  1898,  {  4386,  prohibiting  any 
person  from  placing  an  obstruction  on  steam 
railroad  tracks  within  the  state,  and  that,  dis- 
regarding such  clause  as  surplusage,  the  infor- 
mation stated  an  offense  within  the  statute. 

Appeal  from  Municipal  Court  of  Milwau- 
kee; A.  C.  Brazee,  Judge. 

Henry  Bisping  was  convicted  of  placing  an 
obstruction  on  a  railroad  track,  and  he  ap- 
peals.   Affirmed. 

The  defendant  was  tried  in  the  municipal 
court  for  Milwaukee  county  upon  an  infor- 
mation alleging  that  he,  on  April  5,  1902,  "did 
unlawfully,  willfully,  maliciously,  and  wan- 
tonly place  an  obstruction,  to  wit  a  large 
stone  weighing  about  fifty  pounds,  upon  the 
track  of  the  Chicago,  Milwaukee  &  Saint 
Paul  Railway  Company,  a  corporation  then 
and  there  existing  and  doing  business,  which 
was  then  and  there  a  steam  railroad,  for  the 
purpose  of  then  and  there  unlawfully,  ma- 
liciously, and  wantonly  destroying  said  rail- 
road, contrary  to  the  statute,"  etc.  The  case 
was  submitted  to  a  Jury  upon  the  evidence, 
who  found  the  defendant  guilty  of  the  of- 
fense charged.  Before  any  evidence  was  re- 
ceived, an  objection  was  made  to  the  recep- 
tion of  any  evidence,  because  the  Informa- 
tion stated  no  offense  under  the  law.  This 
objection  was  overruled.  After  verdict,  mo- 
tions for  a  new  trial  and  in  arrest  of  Judg- 
ment were  made.  Upon  defendant's  request 
all  proceedings  were  stayed,  and  the  court 
certified  the  following  questions:    "(1)  Is  the 
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offense  described  in  section  4386  of  the  Be- 
Yised  Statutes  of  1898  limited  to  acts  where- 
by the  safe  running  of  trains  Is  prevented 
and  hnman  life  endangered?  (2)  Does  said 
section  4386  include  the  offense  of  placing 
an  obstruction  upon  the  track  of  any  steam 
railroad  in  this  state  for  the  purpose  of  un- 
lawfully, maliciously,  and  wantonly  destroy- 
ing said  railroad?  (3)  Does  the  information 
in  this  case  state  an  offense  under  the  pro- 
visions of  said  section  4386?  (4)  Ought  the 
court  to  grant  the  motion  in  arrest  of  Judg- 
ment made  by  the  defendant  after  verdict? 
(5)  Can  the  court  lawfully,  upon  the  infor- 
mation and  record  hereby  certified,  proceed 
to  sentence  the  defendant  upon  the  verdict 
returned- by  the  jury  in  this  case?" 

Hoyt,  Doe,  Umbrelt  &  Olwell,  for  appel- 
lant. Ia.  M.  Sturdevant,  Atty.  Gen.,  and 
Walter  D.  Corrigan,  Second  Asst  Atty.  Oen., 
for  the  State. 


SIEBECKER,  J.  (after  stating  the  facts). 
The  court  in  the  first  question  propounds 
the  Inquiry:  "Is  the  offense  described  in 
section  4386  of  the  Revised  Statutes  of  1898 
limited  to  acts  whereby  the  safe  running  of 
trains  Is  prevented  and  human  life  endanger- 
ed?" The  section  is  as  follows:  "Any  per- 
son who  shall  willfully,  maliciously  or  wan- 
tonly place  any  obstruction  upon  the  track 
of  any  steam,  electric  or  cable  railroad  in 
this  state  or  take  ifp  or  displace  a  rail,  switch 
or  signal,  or  remove  a  spike,  or  otherwise 
injure,  break  down  or  destroy  a  bridge,  road 
bed  or  other  structure  of  such  railroad  shall 
be  punished  by  Imprisonment  in  the  state 
prison  not  more  than  ten  years  nor  less  than 
one  year."  It  is  contended  that,  to  consti- 
tute an  offense  as  defined  In  this  section  by 
wronprfully  placing  an  obstruction  upon  the 
track  of  a  railroad,  or  in  committing  any  of 
the  other  acts  enumerated  in  the  section,  the 
act  must  be  charged  and  found  to  be  one 
which  prevents  the  safe  running  of  trains 
and  endangers  human  life.  Does  the  offense 
defined  by  the  section  include  those  elements 
as  claimed?  This  must  be  determined  from 
the  contents  of  the  statute,  by  an  examina- 
tion of  its  terms  in  view  of  the  purpose  the 
Legislature  had  in  mind  and  which  led  to 
the  adoption  of  the  law.  It  Is  obvious  from 
a  reading  of  this  section  that  the  language 
employed  Is  neither  obscure  In  meaning  nor 
indefinite  in  Its  application.  Nor  Is  there  un- 
certainty as  to  what  acta  come  within  Its 
provisions.  We  must  be  guided  in  Its  in- 
terpretation by  the  rule  that,  "If  the  words 
are  free  from  ambiguity  and  doubt,  and 
express  plainly,  clearly,  and  distinctly  the 
sense  of  the  framers  of  the  instrument  (or 
act),  there  Is  no  occasion  to  resort  to  other 
means  of  interpretation."  Sutherland  Stat 
Const  p.  312.  Rending  the  statute  In  its 
literal  sense,  it  Is  plain  that  the  legislative 
intent  was  to  make  it  an  offense  for  a  person 
willfully,  maliciously,  or  wantonly  to  place 


an  obstruction  upon  a  railroad  track,  and 
that  the  offense  is  committed  when  this  act 
Is  done,  regardless  of  any  Intent  which  may 
have  prompted  him  In  the  matter.  The  pla- 
cing of  the  obstruction  on  the  railroad  track, 
or  the  doing  of  auy  of  the  other  acts  forbid- 
den by  the  statute,  constitutes  and  completes 
the  offense.  From  this  interpretation  It  must 
follow  that  the  act  complained  of  need  not 
prevent  the  safe  running  of  trains  or  endan- 
ger human  life  to  constitute  the  offense  char- 
ged. Nor  does  the  offense  include  as  a  neces- 
sary Ingredient  that  the  obstruction  be  pla- 
ced on  the  track  or  that  any  of  the  prohib- 
ited acts  be  committed  "for  the  purpose  of 
unlawfully,  maliciously,  and  wantonly  de- 
stroying said  railroad."  The  language  of  the 
statute  does  not  cover  these  elements,  nor 
is  It  necessary  to  Include  them  by  construc- 
tion to  give  the  statute  a  reasonable  sig^nifl- 
cance  and  effect 

It  is  urged  that  the  classification  of  the 
statute  by  placing  It  in  the  chapter  of  "of- 
fenses against  lives  and  persons  of  individu- 
als" evinces  a  legislative  intent  that  the  ele- 
ment of  danger  to  human  life  must  Inhere 
in  any  of  the  acts  to  make  them  criminal. 
While  classification  of  statutes  by  including 
them  In  a  chapter  under  a  general  division 
of  subjects  may  aid  In  ascertaining  the  legis- 
lative intent  In  cases  where  it  is  doubtful 
or  uncertain,  it  cannot  be  held  to  overcome 
the  obvious  meaning  of  the  language  employ- 
ed. Nor  do  we  find  any  force  in  the  conten- 
tion that  this  interpretation  of  the  section 
makes  the  offense  In  its  character  a  malicious 
trespass,  and  therefore  leaves  It  out  of  har- 
mony and  In  conflict  with  sections  4440  and 
4440a,  Rev.  St  1888.  A  comparison  of  this 
section  with  the  other  sections  dted  reveals 
the  fact  that  they  cover  different  acts  though 
they  come  within  analogous  fields. 

It  is  also  asserted  that  the  degree  of  pun- 
ishment prescribed  by  the  section  In  question 
indicates  that  when  the  statute  was  framed 
it  was  contemplated  that  the  acts  constltat- 
ing  the  offense  should  include  only  such  as 
were  necessarily  dangerous  to  human  life. 
We  perceive  nothing  excessive  or  unusual  In 
the  punishment  to  be  inflicted  for  the  of- 
fense, in  view  of  the  serious  consequences 
which  may  flow  from  the  inhibited  acts. 

The  third  question  certified  is:  "Does  the 
Information  filed  •  •  •  state  an  offense 
under  the  provisions  of  section  4386?"  The 
Information  sets  out  the  acts  charged  in 
words  of  substantially  the  same  meaning  as 
those  used  In  the  statute,  but  adds  the  alle- 
gatlbii.  "For  the  purpose  of  then  and  there 
unlawfully,  maliciously,  and  wantonly  de- 
stroying said  railroad."  It  Is  urged  that  this 
allegation  is  material  In  charging  the  of- 
fense to  show  that  the  partlcnlar  offense 
charged  related  to  an  Injury  to  i>roperty 
which  was  at  the  time  in  use  for  railroad 
purposes.  We  think  the  language!  employed 
charges  and  informs  defendant  fully  of  ev- 
ery fact  essential  to  establish  the  offense 
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witlwat  this  allegation,  which  thus  becomea 
luipltuage.  State  y.  Slegel,  64  Wis.  86,  11 
N.  W.  435.  The  allegation  Is  wholly  lmnia> 
terial  to  the  charge,  and  its  Insertion  could 
in  no  way  mislead  or  prejudice  the  defend- 
ant The  general  rule  is  that  surplusage 
does  not  vitiate  the  information,  and  should 
be  stricken  out  unless  It  be  so  interwoven 
with  material  allegations  that  it  cannot  be 
80  stricken  out  without  carrying  with  it  ma- 
terial parts  of  the  charge.  The  allegation  la 
In  no  way  combined  with  or  made  part  of  a 
material  one,  and  therefore  It  may  be  disre- 
garded, and  rejected  as  surplusage.  Com- 
monwealth V.  Dyer,  128  Mass.  70. 

The  motion  in  arrest  of  Judgment  should 
be  denied,  and  the  court  should  proceed  to 
■entence.  Nothing  remains  to  be  said  in  an- 
swering the  questions  certified. 

The  first,  second,  and  fourth  questions  are 
answered  In  the  negative,  and  the  third  and 
fifth  questions  are  answered  In  the  affirma- 
tive. 


DAVBIiAAK  et  al.  v.  CITY  OF  MIL- 
WAUKEE.* 

(Sapreme  Gonrt  of  Wisconsin.    Not.  IS,  1904.) 

MumcnPAL    COBFOBATIOKB— PUBUO    niPBOVK- 
iailT»— DBIB0I8— DAKAOES. 

1.  Where,  in  an  action  for  damages,  the  rec- 
ord shows  tiiat  plaintiff  re<iuested  the  court  to 
find  certain  damages,  that  the  court  disallowed 
thpm,  and  that  exceptions  were  taken  to  the 
refusal  and  to  the  findings  in  effect  disallowing 
the  damages,  the  exceptions  are  sufficient  to  en- 
tiile  plaintiff  to  a  review  of  the  ruling  of  the 
court 

2.  In  an  action  against  a  dty  for  Injnriea 
sustained  by  reason  of  the  city's  constructing 
culverts  across  a  stream,  inadequate  for  the 
usual  flow  of  water  in  ordinary  rainfalls,  where- 
by plaintiff's  brickyard  was  flooded,  the  expense 
incurred  in  restoring  the  yard  to  its  former  con- 
dition was  an  item  properly  allowable  as  dam- 
ages, thoogh  no  itemized  account  of  such  ex- 
pense was  furnished. 

3.  A  finding  that  plaintiff  was  negligent,  caus- 
ing a  loas  of  wood  piled  near  the  stream,  when 
be  abonld  have  anticipated,  from  knowledge  of 
prior  floods,  that  the  material  would  be  car- 
ried away  and  damaged,  is  not  a  finding  that  he 
was  guilty  of  contributory  negligence  precluding 
a  recovery  for  the  expense  incurred  in  restoring 
the  yard. 

4.  In  an  action  against  a  city  for  injuries 
sustained  to  a  brickyard  by  flooding  caused  by 
the  city's  oonatracting  inadequate  culverts  over 
a  stream,  plaintiff  could  recover  the  cost  of 
drying  and  housing  a  specified  number  of  yards 
of  dry  clay,  which  was  saturated  with  water, 
rendering  the  cost  in  drying  and  housing  it  a 
total  low. 

5.  Where,  in  an  action  against  a  city  for  dam- 
ages sustained  to  a  brickyard  by  reason  of  be- 
hig  flooded  by  the  city's  failure  to  construct 
snfficient  culverts  across  a  stream,  it  appeared 
tliat  the  owner  of  the  yard  belonged  to  an  as- 
sociation which  controlled  the  output  of  the 
yard,  there  could  be  no  recovery  for  loss  of 
basin  e«B. 

Appeal  from  Superior  Court;  Milwaukee 
Conoty;  J.  C.  Lndwlg,  Judge. 

Action   by   Martin   Davelaar  and  others 
against  the  dty  of  Milwaukee.   From  a  Judg- 
«Behearins  dralad  Jannary  10,  UOB. 


ment  granting   Insofficient  relief,  plaintiffs 
appeaL    Modified. 

Plaintiffs  bring  this  action  to  recover  dam- 
ages alleged  to  have  been  caused  by  the  city 
In  falling  to  provide  street  culverts  of  ade- 
quate size  and  capacity  for  the  flow  of  water 
across  defendant's  street,  situated  in  close 
proximity  to  plalntlfls'  brickyard  property, 
and  allege  that  such  insufilcient  and  inade- 
quate culverts  caused  the  waters  naturally 
flowing  through  them  at  times  of  rainfall 
and  melting  snow  and  Ice  to  back  up  and  in- 
undate plaintiffs'  brickyard,  and  to  damage 
It  and  the  personal  property  thereon,  and  to 
interrupt  them  in  the  conduct  of  their  busi- 
ness. The  defendant  city  denied  that  it 
caused  plaintiffs  the  alleged  damages,  and 
claimed  that  any  damage  was  due  to  the  acts 
of  private  parties  in  damming  up  the  natural 
course  of  the  water,  thereby  flooding  plain- 
tiffs' brickyard  and  the  property  thereon.  A 
jury  was  waived,  and  the  action  was  tried 
by  the  court  The  court  found  that  Deer 
creek  had  a  constant  flow  of  water,  with  bed 
and  banks  extending  along  the  easterly  line 
of  plaintiffs'  premises,  and  across  the  north- 
west comer  thereof,  and  thence  across  other 
lands,  Pryor  and  Russell  avenues,  and  Bay 
street  into  Liake  Michigan;  that  the  streets 
were  graded;  that  the  defendant  constructed 
culverts  under  and  through  said  street 
grades  at  the  points  of  intersection  with  the 
stream  for  the  purpose  of  conducting  the 
water  of  the  stream  under  and  through  the 
embankment  and  street  grades.  In  addition, 
the  court  found  as  follows:  "These  culverts, 
however,  as  constructed  by  said  city  of  Mil- 
waukee, were  far  too  small,  and  were  Inade- 
quate and  insufficient  to  permit  a  ready  and 
reasonable  escape  of  the  water  that  nat- 
urally, usually,  and  frequently  flowed  In  said 
stream  during  its  ordinary  stages  of  high 
water,  and  in  times  of  ordinary  rains  and  in 
ordinary  times  of  melting  snows."  "That 
tiie  defendant,  city  of  Milwaukee,  was  negli- 
gent in  constructing  the  said  culverts  of  very 
Inadequate  size,  and,  In  the  exercise  of  ordi- 
nary care,  ought  to  have  known  that  said 
culverts  would  be  and  were  very  inadequate, 
and  ought  to  have  foreseen  all  the  damages 
hereinafter  mentioned  as  a  natural,  probable, 
and  proximate  result  of  such  negligence." 
The  court  found  si)eclflc  amounts  for  certain 
items  of  damage  to  plaintiffs'  property  on 
account  of  the  floods,  and  awarded  Judgment 
for  the  recovery  of  these  amounts,  but  re- 
fused to  allow  plaintiffs'  claim  for  the  loas 
of  3,911  yards  of  dry  clay,  which,  according 
to  the  evidence,  cost  plaintiffs  20  cents  per 
yard  to  put  in  condition  for  brickmaklng.  It 
also  rejected  an  item  of  $600,  costs  incurred 
In  restoring  the  brickyard  property  to  a  prop- 
er condition  for  conducting  the  business,  and 
allowed  no  damages  for  the  interruption  to 
the  business.  Plaintiffs  requested  the  court 
to  find  these  damages,  and,  upon  refusal, 
exceptions  were  taken.  Judgment  for  the 
amount  allowed  by  the  court,  namely,  $2,587, 
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with  Interest  and  costs,  was  awarded  against 
the  city.  Plaintiffs  appeal  from  tbls  judg- 
ment 

Lyman  O.  Wbeeler,  for  appellants.  Garl 
Runge,  City  Atty.,  and  V.  W.  Seely,  for  re- 
spondent 

SIBBECKER,  J.  (after  stating  the  facts). 
It  is  Insisted  on  the  part  of  the  defendant 
that  no  available  exceptions  were  taken  by 
plaintiffs  for  review  of  the  alleged  errors  of 
the  trial  court  The  record,  however,  dis- 
closes that  plaintiffs  requested  the  court  to 
find  specifically  the  damages  to  which  our 
attention  is  directed,  and  which  were  not 
allowed,  and  that  exceptions  were  taken  to 
such  refusals,  as  well  as  to  the  finding  of  the 
court  in  effect  disallowing  these  items  of 
damages.  This  is  sufficient  to  entitle  them 
to  a  review  of  the  action  of  the  court  upon 
these  questions. 

The  court  found,  upon  the  evidence,  that 
the  city  was  negligent  in  constructing  cul- 
verts In  its  streets  over  Deer  creek.  In  that 
they  were  wholly  inadequate  for  the  usual 
flow  of  water  in  ordinary  rainfalls  and  the 
flow  of  water  caused  by  melting  snows,  and 
that  these  Inadequate  culverts  were  the 
cause  of  the  flooding  of  plaintiffs'  brickyard, 
and  the  injury  to  it  and  the  personal  prop- 
erty thereon.  A  number  of  items  of  dam- 
ages were  allowed  by  the  court  for  Injury  to 
horses,  to  machinery,  and  for  the  destruc- 
tion of  brick  on  the  premises,  but  nothing 
was  allowed  for  money  expended  for  carting 
off  the  clay,  and  cleaning  up  and  leveling  off, 
and  for  other  labor  In  restoring  the  yard.  It 
is  not  disputed  but  that  this  expense  was 
Incurred  for  this  purpose,  and  we  find  noth- 
ing in  the  record,  and  our  attention  is  not 
directed  to  any  evidence  on  the  subject  In 
conflict  with  this  claim.  It  is  claimed  on  be- 
half of  the  defendant  that  the  court  was 
warranted  in  its  refusal  to  allow  any  of  these 
items,  because  the  evidence  was  not  satis- 
factory upon  the  subject,  and  failed  in  speci- 
fying the  items  of  such  expense.  True,  no 
itemized  account  of  such  expense  could  be 
furnished  by  plaintiffs,  yet  the  evidence  Is 
direct  and  positive  that  this  sum  was  ex- 
pended for  this  purpose,  and  we  can  perceive 
no  reasonable  ground  for  disallowing  it  as  a 
necessary  expense  resulting  from  defendant's 
negligence. 

It  Is  furthermore  claimed  that  the  fifteenth 
finding  of  the  court  shows  that  the  plaintiffs 
were  guilty  of  negligence  contributing  to  the 
losses  for  which  these  damages  are  claimed. 
Upon  examination  of  this  finding,  we  dis- 
cover that  the  court  found  that  plaintiffs 
negligently  contributed  to  the  loss  of  some 
slabs  and  wood  piled  near  the  creek.  In  that 
plaintiffs  should  have  anticipated,  from 
knowledge  of  prior  floods,  that  if  this  mate- 
rial was  so  piled,  it  would  probably  be  car- 
ried away  and  damaged.  This  in  no  way 
militates  against  the  conclusion  that  the  Item 


of  exi)en8e  In  restoring  the  yard  should  have 
been  allowed  to  plaintiffs,  and  we  must  so 
hold. 

Damages  were  claimed  by  plaintiffs  Cor 
the  destruction  of  3,911  yards  of  dry  clay  for 
making  pressed  brick,  which  they  bad  pre- 
pared and  housed  in  a  shed.  The  injury  con- 
sisted in  saturating  it  with  water  and  redu- 
cing it  to  clay  mud,  and  thereby  destroying 
it  for  such  use.  It  appears  that  the  cost  of 
the  process  of  drying  and  housing  was  20 
cents  per  yard— a  total  of  $782.20.  The  evi- 
dence also  clearly  establishes  that  this  ex- 
pense was  a  total  loss.  That  it  was  Incur- 
red is  undisputed.  That  It  must  of  neces- 
sity, have  been  caused  by  the  wrongful 
flooding  of  plaintiffs'  brickyard,  resulting 
from  defendant's  negligence  in  inundating  It. 
as  found  by  the  court,  is  an  inevitable  con- 
clusion. Under  these  circumstances,  plain- 
tiffs are  entitled  to  recover  this  amount 

The  remaining  question  pressed  for  con- 
sideration pertains  to  the  allowance  of  dam- 
ages for  the  interruption  of  plaintiffs'  busi- 
ness as  brickmakers.  The  damages  claimed 
for  this  item  are  not  for  future  injury  to 
business,  and  this  claim  is  therefore  free 
from  many  of  the  uncertainties  usually  Inci- 
dent to  an  attempt  to  show  prospective  loss- 
es of  profits  to  a  business.  The  evidence 
shows  with  reasonable  certainty  what  plain- 
tiffs' usual  business  output  was  during  pe- 
riods like  those  during  which  it  was  wholly 
Interrupted  by  these  floods;  the  cost  of  man- 
ufacture and  sale  of  the  brick  which  could 
have  been  made,  had  the  business  been  car- 
ried on  during  the  interrupted  period;  that 
there  was  a  market  and  demand  for  such 
brick,  as  were  being  manufactured  by  thenn; 
that  they  sold  brick  during  the  season,  and 
that  there  were  calls  for  brick  by  persons  de- 
siring to  porchase,  in  excess  of  what  the> 
could  have  supplied,  had  their  yard  been 
run  to  its  full  capacity  during  these  periods 
of  interruption;  and  that  such  sale  at  es- 
tablished prices  would  have  yielded  a  certain 
profit.  Had  these  facts  been  supplemented 
by  proof  showing  to  a  reasonable  certainty 
that  plaintifls  would  have  prosecuted  their 
brlckmaklng  during  the  period  of  interrup- 
tion, it  would  furnish  a  sufilclent  and  relia- 
ble basis  for  assessing  damages  for  the  loss 
to  their  business,  but  this  certainty  does  not 
exist  One  of  tlie  plaintiffs  testified  that  his 
firm,  with  the  other  brick  manufacturers  of 
the  city  of  Milwaukee,  had  formed  a  busi- 
ness association,  of  which  they  were  mena- 
bers  from  1890  until  the  time  this  action  was 
tried.  This  association  controlled  the  output 
of  brick  from  their  yard  In  1890,  and  limited 
the  output  to  much  less  than  their  capacity, 
and  they  were  paid  for  so  limiting  their  man- 
ufacture of  brick  out  of  the  funds  of  the 
association.  If  plaintiffs  maintained  owner- 
ship in  an  unlawful  association — which  Is  a 
question  not  before  us,  and  unnecessary  to 
decide — no  damages  for  loss  of  busIneB.<<  could 
be    allowed    them.    Raynor    ▼.    Val    Blatz 
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Brew.  Co.,  100  Wis.  414,  76  N.  W.  343.  It  also 
appeared  that  the  qviantlty  of  brick  manufac- 
tured by  plaintiffs  for  1890  under  this  asso- 
ciation agreement  was  but  little  In  excess  of 
wbat  they  actually  did  manufacture  during 
each  of  the  seasons  of  1891,  1892,  and  1893. 
It  Is  true  that  plaintiffs  stated  that  they 
were  not  directed  to  limit  their  manufacture 
to  less  than  the  full  capacity  of  the  plant  for 
the  years  of  the  flood,  but  there  is  no  evi- 
dence showing  that  they  would  have  been  re- 
quired or  permitted  to  run  their  yard  to  Its 
full  capacity  during  those  seasons.  It  must 
be  assumed  that,  since  they  were  members 
of  the  association  during  the  years  of  the 
flooding  of  which  they  complain,  their  out- 
put was  subject  to  such  regulation  and  re- 
striction as  it  had  been  in  the  previous  year, 
when  an  actual  limit  to  the  amount  of  their 
manufacture  was  imposed  and  submitted  to. 
Under  these  circumstances,  the  trial  court 
was  amply  Justified  in  refusing  to  allow  any 
damages  for  loss  to  business. 

We  can  perceive  no  grounds  upon  which 
these  facts  in  the  case  can  be  deemed  irrele- 
vant and  immaterial,  as  contended  by  plain- 
tiffs. It  must  clearly  follow,  when  it  is 
shown  that  platntlCTs,  as  members  of  this  as- 
sociation, had  submitted  their  business  en- 
terprise to  its  control  and  management,  and 
had  followed  its  directions  in  the  manage- 
ment of  their  private  property  under  the 
terms  of  the  combination,  that  they  were  lia- 
ble and  subject  to  its  control  and  direction 
tbroughout  the  period  of  their  membership. 
When  it  so  happens  that  this  relationship 
causes  them  loss,  they  must  suffer  the  conse- 
quences, as  one  of  the  perils  incident  to  such 
an  enterprise  voluntarily  undertaken  by 
them. 

The  judgment  must  be  modified  by  allow- 
ing the  two  items  of  damages,  as  Indicated 
above,  at  the  sum  of  $1,382.20,  with  interest 
thereon  at  the  rate  of  6  per  cent,  from  the 
Ist  day  of  April,  1893,  in  addition  to  the 
amonnt  allowed  l^  the  trial  court 

The  Judgment  is  modified  by  increasing  the 
damages  recovered  to  the  sum  of  $3,969.20, 
with  Interest  in  the  sum  of  $1.966.S5,  and 
the  costs  In  the  sum  of  $86.89,  making  a  total 
of  $6,021.64,  and,  as  so  modified,  the  Judg- 
ment is  affirmed;  appellants  to  recover  their 
costs  on  this  appeal. 


SMEESTERS  v.  8CHR0EDER8. 
(Supreme  Court  of  Wisconsin.    Nov.  15,  1904.) 
AcnoMS-^xscnoii  or  bemedibs— corolusivb- 

NKSS. 

1.  One  who  is  induced  to  enter  into  a  con- 
tract of  exchange  by  misrepresentation  or  false 
warranty  may  elect  either  to  stand  upon  the 
contract,  and  recover  the  resulting  damages,  or 
to  rescind  the  contract,  and,  upon  returning 
what  he  has  received,  to  recover  back  that  with 
which  he  has  parted,  or  its  value. 

2.  Where  one  who  bad  entered  into  an  ex- 
change of  horses  insisted,  with  full  knowledge 
of  the  facts,  and  after  having  attempted  to  in- 


stitute   replevin    proeeedinga  tliat    tlie    horse 
which  was  formerly  his,  and  whidi  the  other 

Earty  had  in  the  meantime  sold,  be  returned  to 
im,  on  account  of  false  warranties  as  to  the 
horse  which  he  had  received,  and  tendered  back 
the  horse  he  had  received,  refusing  to  exercise 
any  further  acts  of  ownership  over  it,  and  leav- 
ing the  some  subject  to  the  other  party's  con- 
trol, be  thereby  signified  his  election  that  the 
contract  should  be  rescinded,  and  could  not 
afterwards  bring  an  action  for  damaxes  on  ac- 
count of  the  false  warranties. 

Appeal  from  Circuit  Court,  Brown  County; 
Saml.  D.  Hastings,  Judge. 

Action  by  Joseph  Smeesters  against  Frank 
F.  Schroeders!  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Action  to  recover  damages  for  difference 
in  value  of  a  warranted  horse  received  in 
trade  for  a  horse  of  the  plaintUTs;  the  plain- 
tiff claiming,  also,  $25  special  damages  for 
expenses  in  transporting  and  caring  for  such 
horse.  The  Jury,  by  special  verdict,  found  a 
warranty  and  a  breach  thereof,  and  $65  as 
the  difference  in  value  between  the  horse  In 
fact  and  as  warranted.  It  appeared  without 
dispute  that  upon  discovering  the  breach  of 
warranty  the  plaintiff,  on  July  9,  1902,  went 
to  defendant  and  demanded  rescission  and 
return  of  the  horse  given  by  plaintiff,  say- 
ing that  defendant's  horse  would  arrive  for 
surrender  the  following  day;  that  demand 
was  refused.  Thereupon,  on  same  day, 
plaintiff  made  affidavit  before  a  Justice  of 
the  peace,  and  obtained  a  warrant  of  re- 
plevin for  the  horse  given  by  him,  which 
warrant  he  delivered  to  the  sheriff,  who. 
however,  was  unable  to  find  and  take  tbe 
property,  and  therefore  made  no  service  of 
the  warrant,  which  never  was  returned;  the 
proceedings  being  dismissed  on  the  Justice's 
docket  two  or  three  days  later,  and  all  be- 
fore the  commencement  of  this  action.  On 
July  10th  plaintiff  again  demanded  return 
of  his  horse;  notified  defendant  that  the  oth- 
er was  In  town  and  ready  for  delivery,  and 
would  be  left  at  a  certain  livery  stable  sub- 
ject to  his  order.  The  defendant  again  re- 
fused rescission,  and  informed  plaintiff  that 
the  horse  be  had  traded  had  been  sold  to 
a  third  person.  Whereupon  plaintiff  left  the 
horse  he  had  received  at  a  livery  stable,  with 
orders  to  deliver  to  defendant,  and  has  had 
no  contact  with  it  since.  The  court  ruled 
that  these  steps  taken  by  the  plaintiff  con- 
stituted an  election  of  remedies  with  wblcb 
the  present  action  was  inconsistent,  and 
therefore  ordered  Judgment  dismissing  tbe 
complaint,  after  having  first  overruled  a  mo- 
tion for  a  new  trial,  from  which  Judgment 
plaintiff  appeals. 

Sheridan  &  Evans,  for  appellant.  licOlllan 
&  Fontaine,  for  respondent 

DODGE,  J.  (after  stating  the  facts).  The 
plaintiff,  having  been  Induced  to  trade  horses 
by  misrepresentation  or  false  warranty  as 
to  the  quality  of  the  horse  he  was  .receiving, 
under  familiar  rules,  had  right  of  election 
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eitber  to  stand  upon  the  contract  wbicli  the 
defendant  had  Induced^  and  to  recover  the 
damages  resulting  to  blm  by  reason  of  tbe 
defective  quality  of  the  horse  which 'he  had 
received,  or  to  rescind  the  contract,  and,  upon 
returning  what  he  bad  received,  to  recover 
back  that  with  which  he  had  parted,  or  Its 
value  if  not  recoverable  in  specie.  Fairfield 
V.  Madison  Mfg.  Co.,  38  Wis.  346;  Park  v. 
Richardson  Co.,  81  Wis.  399,  61  N.  W.  572. 
It  is,  of  course,  apparent,  as  stated  in  the 
cases  alx)ve  cited,  that  tbe  remedies  above 
described  are  wholly  inconsistent.  Either 
there  is  a  contract,  for  breach  of  'which  plain- 
tiff Is  entitled  to  recover  damages,  or  the  con- 
tract Is  set  aside  and  goes  out  of  existence, 
whereby  he  becomes  entitled  to  a  return  of 
that  with  wlilch  be  parted  on  the  faith  of 
the  contract.  The  existence  of  one  situa- 
tion negatives  the  other. 

The  exercise  of  such  election  is,  of  course, 
mental — provable  only  by  some  overt  act; 
hence  the  law  has'  become  established  that, 
when  a  party  vested  with  such  election  does 
some  decisive  act  evincing  bis  choice,  he 
has  then  adopted  that  position  finally,  and 
cannot  recede  from  It,  with  some  exceptions 
in  tbe  presence  of  mistake  or  Ignorance  of 
material  facts.  Boothby  v.  Scales,  27  Wis. 
636;  Boynton  Furnace  Co.  v.  Sorensen,  80 
Wis.  594,  50  N.  W.  773;  Crook  v.  Bank,  83 
Wis.  31,  52  N.  W.  1131,  35  Am.  St  Rep.  17; 
Hlldebrand  v.  Tarbell,  97  Wis.  440,  456,  73 
N.  W.  53;  Carroll  v.  Fethers,  102  Wis.  437, 
78  N.  W.  604;  Terry  v.  Munger,  121  N.  Y. 
161,  24  N.  B.  272,  8  L.  R.  A.  216,  18  Am.  St 
Rep.  803;  Robb  v.  Vos,  155  U.  S.  13,  15  Sup. 
Ct  4,  39  L.  Ed.  52.  It  has  often  been 
held  that,  whatever  other  acts  may  be  de- 
cisive, the  actual  commencement  of  a  suit 
predicated  on  either  theory  is  plenary  and 
complete  proof  of  the  exercise  of  plaintifTs 
election.  Carroll  v.  Fethers,  supra;  Clausen 
V.  Head,  110  Wis.  405,  85  N.  W.  1028,  84  Am. 
St  Rep.  033.  The  rule  Is  invoked  here,  and 
claimed  to  have  been  satisfied  by  the  mere 
taking  out  of  the  warrant  of  replevin;  and 
much  of  the  argument  upon  both  sides  is 
addressed  to  the  sufficiency  of  this  act  alone, 
and  also  to  the  question  whether  it  is  shown 
to  have  been  done  so  in  ignorance  or  mis- 
take of  material  facts  that  It  ought  not  to 
conclude  plaintiff.  We  shall  not  deem  it 
necessary  to  decide  either  of  these  proposi- 
tions, for  the  election  may  as  well  be  evinced 
and  declared  by  other  acts  decisive  and  un- 
ambiguous in  their  character.  Here,  apart 
from  the  mere  suing  out  of  the  warrant  of 
replevin.  It  is  established  that  the  plaintiff, 
at  a  time  when  he  bad  full  knowledge  of 
every  fact,  including  the  sale  by  defendant 
of  the  horse  received  from  plaintiff,  reiter- 
ated his  demand  for  action  consistent  only 
with  rescission  of  the  contract;  insisting 
that  bis  horse  be  returned  to  him,  and  ten- 
dering back,  in  the  most  conclusive  manner, 
the  horse  he  had  received  from  the  defend- 
ant, refusing  to  exercise  any  further  acts  of 


ownership  over  1^  and  leaving  tbe  same  sub- 
ject to  the  control  vt  the  defendant  This, 
as  supplementary  to  the  act  of  at  least  at- 
tempting to  Institute  replevin  proceedings, 
leaves  no  possible  doubt  that  plaintlfl  had 
elected  that  the  contract  should  be  set  aside, 
and  that  the  rights  of  the  parties  should  be 
such  as  resulted  from  that  situation.  His 
action  now  in  seeking  the  damages  claimed 
in  this  suit  is  consistent  only  with  the  con- 
tinued existence  of  that  contract  The  court 
was  clearly  right  In  holding  that  the  plaintlfl 
was  shown  to  have  exercised  an  election  in 
favor  of  the  former  situation,  and  must  seek 
his  remedies  accordingly,  and  cannot  main- 
tain this  action. 
Judgment  affirmed. 


PHELPS  T.  MINERAL  SPRING  HEIGHTS 

CO. 
(Supreme  Court  «f  Wisconsin.    Nov.  15,  1904.) 

CONTBACTS— BEBCISSION— BETUBN  OF  CONSIDEB- 
A-nON. 

1.  Where  plalntilt  contracted  for  the  purchase 
of  land,  and,  after  paying  the  consideration, 
failed  to  receive  a  deed  in  accordance  with  the 
contract,  he  could  not  maintain  an  action  at 
law  for  the  recovery  of  the  consideration  paid, 
without  having  surrendered  or  offered  to  sur- 
render his  land  contract  and  the  equitable  rights 
which  he  had  obtained  thereunder,  in  the  ab- 
sence of  any  declaration  or  conduct  on  tbe  part 
of  defendant  constituting  a  notification  that  it 
would  not  accept  a  surrender  if  tendered. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Orren  T.  Williams,  Judge. 

Action  by  James  Phelps  against  tbe  Min- 
eral Spring  Heights  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Plaintiff  on  November  B,  1892,  entered  Into 
a  land  contract  to  purchase  certain  vacant 
lots  from  the  defendant  for  $1,200,  payable 
In  installments,  vrlth  6  per  cent  Interest 
Within  the  term  of  said  contract  as  extended 
by  mutual  agreement  and  about  September 
9,  1899,  tbe  plaintiff  completed  said  pay- 
ments, at  the  same  time  requested  his  deed, 
and  was  told  by  the  defendant's  clerk,  re- 
ceiving the  money  that  he  could  have  it  on 
that  day  or  the  following  one,  when  it  could 
be  executed  by  the  officers.  Again,  on  Sep- 
tember 16,  1899,  one  of  the  officers  of  that 
defendant  explained  that  It  could  not  be 
given  at  once,  because  of  some  dispute  be- 
tween tbe  officers  about  executing  papers. 
Thereupon,  on  September  16,  1899,  a  written 
demand  for  the  deed  was  made;  and  again 
on  October  6,  1899,  through  his  attorneya, 
be  made  a  further  demand,  with  a  notifica- 
tion that  otherwise  he  should  ask  a  court  to 
compel  delivery.  Thus  the  matter  ran 
along,  with  an  explanation  at  one  time  from 
plaintiff  that  he  needed  the  deed  in  order  to 
borrow  money  on  the  land.  About  December 
27,  1900,  Mr.  Kaufer,  an  officer  of  the  de- 
fendant  company,  asked   plaintiff   wby    he 
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^d  not  call  for  a  deed,  Trbereupon  be  aald  to 
him  tliat  It  was  too  late  to  accept  the  deed, 
and  he  wanted  Ma  money  back.  No  tender  of 
deed  by  tbe  defendant,  or  return  of  the  land 
contract  or  any  reconveyance  by  plaintUF, 
was  made  at  this  time.  About  December 
31, 1900,  Mr.  Kanf er,  on  behalf  of  tbe  defend- 
ant, tendered  to  plaintlfl  a  warranty  deed  of 
the  premises  described,  which  plaintiff  re- 
fused. Again,  on  January  14,  1901,  this  deed 
was  mailed  by  the  attorneys  for  the  defend- 
ant to  the  plaintiff,  and  returned  by  the  lat- 
ter, through  hla  attorneys,  accompanied  by  a 
letter  declaring  that  Mr.  Phelps  had  notified 
tbe  company  of  his  rescission  of  the  pur- 
chase, and  that  be  considered  bis  money 
ihonld  be  returned  to  him.  To  this  the  de- 
fendant's attorneys  replied  that  the  deed 
was  at  their  ot&ce,  where  Mr.  Phelps  might 
obtain  it  at  any  time.  In  August,  1901,  tbe 
plaintiff  commenced  this  action,  alleging 
breach  of  the  contract  by  tbe  defendant  and 
Us  rescission  of  the  contract,  and  praying 
Judgment  for  the  amount  of  moneys  paid  by 
him  thereon.  Upon  the  trial,  plaintiff  ten- 
dered deposit  and  surrender  of  the  land  con- 
tract, and  defendant  tendered  the  warranty 
deed.  The  trial  court;  upon  substantially 
the  foregoing  facte,  directed  a  verdict  for  the 
defendant,  from  Judgment  on  wbicb  th« 
plaintiff  brings  this  appeal. 


Wheeler  ft  Perry,  for  appellant 
A  OUcksman,  for  respondent 


Timlin 


DODOIl  J.  (after  stating  tbe  facts).  This 
action  is  for  the  recovery  of  that  with  which 
plaintiff  had  parted  upon  the  faith  of  a  con- 
tract which,  by  reason  of  Its  breach  by  tbe 
defendant  be  claims  that  he  bad  a  right  to 
rescind,  and  had  done  so.  It  is  not  a  suit  In 
equity  to  obtain  a  rescission,  but  a  plain  ac- 
tion at  law  to  recover  back  tbe  consideration 
paid.  To  maintain  snch  action,  it  Is  essential 
that  before  It  is  commenced  tbe  rescission 
shall  liave  been  complete  as  to  both  parties. 
It  is  not  enough  that  the  plaintiff  may  have, 
by  some  decisive  act,  so  declared  bis  own 
election  as  to  whether  tbe  contract  shall 
stand  or  be  rescinded  that  he  cannot  recede 
therefrom,  which  was  tbe  situation  present- 
ed in  Smee^Lors  v.  Schroeders  (decided  here- 
with) 101  N.  W.  363.  He  must  not  only 
have  exercised  and  declared  that  election,  but 
must  have  returned  or  offered  to  return  to 
the  other  party  that  wbicb  be  bad  received. 
Weed  V.  Page,  7  Wis.  603,  513;  HysUp  v. 
French,  52  Wis.  613,  9  N.  W.  605;  Hoffman 
T.  King,  70  Wis.  372,  881,  36  N.  W.  26; 
Lndington  ▼.  Patton,  111  Wis.  206,  246,  86 
X.  W.  671;  Bostwlck  v.  Ins.  Oo.,  116  Wis. 
392,  4S9,  89  N.  W.  638,  92  N.  W.  246.  To 
that  rule  there  are  certain  exceptions  under 
pecnUar  circumstances,  which  are  illustrated 
fai  Oay  V.  Osborne  &  Co.,  102  Wis.  641,  78 
N.  W.  1079;  Gates  v.  Raymond,  106  Wis. 
667,  82  N.  W.  630;  Roberts  v.  Francis  (de- 
cided October  18,  1904)  100  N.  W.  1076;  Bo8t> 


wick  V.  Ins.  Co.,  supra — ^which  are  not  ren- 
dered applicable  by  any  of  the  facte  In  tbe 
present  case. 

The  evidence  most  favorable  to  plaintiff — 
Ills  own  testimony — discloses  nothing  what- 
ever of  any  offer  in  any  way  to  return  or 
snrrender  to  defendant  tbe  equitable  rigbte 
which  he  Itad  received  from  the  latter  by 
force  of  tbe  land  contract  and  Ills  iiayment 
of  the  purchase  price.  He  testifles  merely 
that,  when  asked  why  he  did  not  call  for  bis 
deed,  he  replied,  "It  was  too  late  to  accept 
a  deed,  and  that  I  wanted  my  money  back;" 
nor,  when  deed  was  actually  tendered  him, 
did  be  offer  any  completed  rescission,  even 
when  acting  through  and  under  advice  of 
counsel.  Tbe  response  covering  the  rejection 
of  tbe  deed  was  merely  that  his  condition 
bad  been  changed  by  the  delay,  and  "be 
thinks  that  tbe  proper  thing  would  be  to  re- 
turn his  money."  Neither  does  tbe  evidence 
disclose  any  declaration  or  conduct  on  tbe 
part  of  the  defendant  constituting  a  notifi- 
cation that  it  would  not  accept  a  surrender 
of  tbe  land  contract  if  tendered,  such  as 
might  have  brought  plaintiff  within  the  ex- 
ception applied  In  Roberta  v.  Francis,  supra. 
We  must  therefore  come  to  tbe  conclusion 
reached  by  the  trial  court,  that  up  to  tbe  time 
of  commencing  suit — Indeed,  to  the  time  of 
trial — there  had  not  been  accomplished  any 
complete  rescission  of  the  land  contract; 
hence,  that  no  Implied  contract  to  return  tbe 
consideration  bad  arisen  to  support  an  ac- 
tion at  law  for  that  money. 

Judgment  affirmed. 


In  re  AliLIS'  E8TATB. 

ALLIS  V.  ALLIS  et  aL 

(Supreme  Court  of  Wlsoonain.    Nov.  16,  1904.) 

IRVESTKXNT  OF  TBUST  ITDRDS  —  F0WKB8  OF 
tKCSTEKS— FUBCHABX  OF  SEOUBITIEB  AT  FBB- 
KlUlf— BETXIItR  or  FBEmUM  TO  PBINOIFAL. 

1.  Laws  1903,  p.  510,  c  317,  f  1,  in  providing 
that  "eyery  executor,  guardian,  or  trustee,  ex- 
cept where  it  is  otherwise  expressly  directed  by 
the  will  or  instrument  of  trust,  if  any,  may  in- 
vest trust  funds  In  governmental  or  real  estate 
securities  as  provided  by  law,  and  also,  may, 
under  tbe  direction  and  with  the  approval  of 
the  proper  court,  invest  trust  funds"  as  therein 
enumerated,  recognizes  that  tbe  law  of  the  state 
forbids  the  investment  of  trust  funds  in  person- 
al securities. 

2.  Rev.  St.  1898,  i  1791h,  relating  to  invest- 
ments by  trust  companies,  refers  to  the  invest- 
ment of  the  funds  owned  by  it  in  its  corporate 
capacity,  and  does  not  refer  to  funds  held  by  it 
in  the  capacity  of  trustee. 

8.  Under  a  will  giving  trustees  "full  power  and 
authority  in  their  discretion  to  Invest  •  •  • 
and  employ  said  real  estate  and  generally  man- 
age the  same ;  to  continue  the  same  as  it  is 
Invested  at  the  time  of  [testator's]  death — and 
especially  as  Invested  in  [a  company  named], 
or  to  change  such  investments" — the  trustees 
could  ^vest  the  trust  funds  in  railroad  and 
street  railway  bonds. 

4.  Where  a  trustee  invests  trust  funds,  the 
income  of  which  is  to  be  paid  to  l>enefidaries 
during  tbe  lifetime  of  the  trust,  with  remainder 
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over.  In  securities  at  a  premium,  the  amount  of 
the  premium  should  be  returned  to  the  prin- 
dpaf  out  of  the  interest. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Lawrence  W.  Halsey,  Judge. 

Penelope  Winston  AlUg  and  others,  trustees 
of  the. estate  of  Ernest  AlUs,  deceased,  pre- 
sented their  annual  account,  and  from  the 
judgment  thereon  Margaret  W.  Allis  appeals. 
Reversed  in  part. 

Appeal  from  the  judgment  of  the  circuit 
court,  entered  May  14,  1904,  which  affirmed 
in  part  and  reversed  In  part  the  decree  of  the 
county  court  of  Milwaukee  county  entered  in 
the  proceeding  instituted  by  the  trustees 
under  the  will  of  Ernest  AlIls,  deceased,  al- 
lowing their  annual  account,  disapproving  of 
their  investments,  and  approving  their  action 
in  apportioning  the  annual  income  on  tbe 
Investments  by  setting  aside  a  portion  yearly 
to  repay  the  corpus  of  the  estate  the  premi- 
ums paid  in  the  purchase  of  certain  securi- 
ties mentioned  in  their  account  It  appears 
the  present  trustees  during  the  years  1900 
and  1902  invested  the  greater  portion  of  the 
fund  In  their  charge  In  railroad  and  street 
railway  bonds,  paying  a  considerable  stun  as 
premium.  It  appears  that  the  investments, 
in  a  financial  sense,  are  deemed  to  be  good 
and  safe,  from  the  standpoint  of  a  prudent 
and  provident  dealer  In  securities,  as  perma- 
nent and  good  interest-bearing  Investments. 
The  will  of  tbe  deceased,  disposing  of  the 
estate,  directs  that  the  residuary  estate  sball 
be  held  by  the  trustees,  who  are  empowered 
"to  sell,  mortgage,  or  lease  said  real  estate; 
convey  or  exchange  the  same;  convert  the 
realty  Into  personally  or  personalty  into 
realty;  and  so  to  do  with  any  and  all  parts 
of  said  estate;  granting  to  them  full  power 
and  authority  in  their  discretion  to  Invest, 
reinvest  and  employ  said  real  estate  and 
generally  manage  the  same;  to  continue  the 
same  as  it  is  invested  at  the  time  ot  my 
death— «nd  especially  as  invested  in  the'  E. 
P.  Allis  Company,  or  to  change  such  invest- 
ments; to  receive  and  collect  such  profits  and 
income  thereof,  and  to  dispose  of  the  net  in- 
come as  follows."  Here  follow  the  provi- 
sions directing  the  disposition  of  the  income, 
and  tbe  payment  thereof  by  the  trustees, 
during  the  life  of  the  trust,  to  the  widow  and 
child  or  children;  and,  in  case  of  the  widow's 
death  under  certain  circumstances,  a  fixed 
sum  Is  to  be  paid  her  mother  during  life. 
The  only  child  of  the  deceased  surviving  him 
is  a  daughter  about  14  years  of  age,  whose 
guardian  ad  litem  prosecutes  this  appeal. 

Miller,  Noyes  &  Miller,  for  appellant. 
Quarles,  Spence  &  Quarles  and  Van  Dyke, 
Van  Dyke  &  Carter,  for  respondent  trustees. 

SIEBBCKHR,  J.  (after  stating  the  facts). 
The  trustees  petitioned  the  county  court  to 
allow  tbe  account  of  their  administration  of 
the  trust  as  stated,  and  to  approve  and  ratify 
tbe  Investments  made  by  them  in  railroad 


and  street  railway  bonds,  and  asked  to  be 
authorized  to  continue  these  investments, 
and  to  make  others  of  like  character,  if.  In 
the  execution  of  the  trust,  it  was  found  expe- 
dient and  promotive  of  the  interests  of  tbe 
persons  Interested  In  the  estate.  The  con- 
flicting claims  of  the  parties  on  the  matters 
submitted  by  the  petition  necessitates  a  de- 
termination of  the  question  whether  the  In- 
vestments made  and  reported  by  the  trustees 
are  sanctioned  by  the  law  of  this  state. 

The  subject  has  many  times  been  before 
tbe  cotuts  of  this  country  and  England  in  its 
various  phases,  and  has  occasioned  much  dis- 
cussion of  the  question  as  to  what  securities 
trustees  will  be  allowed  to  purchase  under 
their  obligation  to  protect  the  fimd  for  those 
beneficially  interested.  Counsel  for  tbe  re- 
spective parties  on  this  appeal  have  pre- 
sented an  exhaustive  and  Instructive  review 
of  the  adjudications  and  the  history  of  tbe 
law  as  it  has  been  enforced  in  various  Juris- 
dictions. A  full  and  well-considered  discus- 
sion of  It  is  presented  In  the  case  of  Lamar 
V.  Mlcou,  112  D.  8.  452,  B  Sup.  Ct  221,  28  L. 
Ed.  751.  We  are  asked  by  respondents  to 
treat  the  question  as  an  original  proposition 
in  this  court,  in  view  of  these  adjudications 
and  the  question  actually  before  the  court  in 
the  case  of  Simmons  v.  Oliver,  74  Wis.  683, 
43  N.  W.  561.  In  that  case  the  trustee  bad 
invested  a  portion  of  the  trust  fund  by  loan- 
ing it  to  a  manufacturing  company,  taking  its 
Indorsed  promissory  note,  at  a  time  when  tbe 
company  was  in  good  financial  standing,  and 
the  indorsers  were  reputed  to  be  perfectly 
responsible  and  of  ample  means.  Tbe  com- 
pany and  tbe  indorsers,  through  financial 
embarrassments,  were  unable  to  pay  tbe 
note  in  full,  which  occasioned  a  loss  of  a 
part  of  tbe  fund.  The  trustee  asked  that  be 
be  relieved  from  liability  to  make  tbe  loss 
good,  upon  the  ground  that  he  had  (icted  in 
good  faith,  and  considered  the  Investment  a 
prudent  and  safe  one.  In  passing  Judgment 
on  the  case  thus  presented,  the  court  states: 
"We  are  disposed,  on  this  subject,  to  follow 
the  English  rule,  which  has  been  adopted  in 
some  of  our  sister  states,  and  hold  that  tbe 
trustee  cannot  invest  trust  funds  in  personal 
securities,  and  that  it  is  not  an  exercise  of 
sound  discretion  to  so  invest  them."  Tbls 
declaration  is  followed  by  an  excerpt  from 
the  opinion  In  tbe  case  of  Ackerman  v. 
Emott,  4  Barb.  620,  giving  it  as  the  English 
rule  that  a  trustee  can  only  protect  himself 
against  loss  by  investing  the  trust  fund  In 
real  estate  or  governmental  secnritiea.  Tbe 
court  announced  that  counsel  in  tbe  argu- 
ment of  that  case,  as  In  tbe  Instant  case, 
urged  that  tills  rule  so  adopted  "be  changed 
to  meet  the  conditions  and  needs  of  present 
business  and  methods  of  investment"  After 
consideration  of  tbe  reasons  submitted,  tbe 
court  adds:  "If  this  rule  shall  be  found  in- 
convenient or,  on  the  whole,  not  best  adapted 
to  the  new  condition  of  things,  or  to  tbe  ne- 
cessities of  present  business  arrangements. 
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the  Legislature  can  change  It  by  authorizing 
the  investment  of  trust  funds  In  shares  of 
stock,  or  on  the  credit  of  business  corpora- 
tions, or  on  the  personal  security  of  individ- 
uals. We  prefer  to  adhere  to  the  well-estab- 
lished rule  in  relation  to  the  Investment  of 
trust  funds,  and,  if  a  change  is  to  be  made, 
let  the  Legislature  make  It"  This  pro- 
nouncement of  the  law  on  the  subject  Is  cer- 
tainly explicit,  and  was  expressly  assumed  to 
be  necessarily  involved  in  the  determination 
of  the  case,  and  we  feel  bound  to  so  regard  it 

We  think  that  chapter  317,  p.  510,  Laws 
1903,  relating  to  the  investment  of  trust 
funds  by  executors,  guardians,  and  trustees, 
bean  evidence  that  the  Legislature  deemed 
this  to  be  the  established  law.  Section  1  of 
this  act  reads:  "Every  executor,  guardian  or 
trustee,  except  where  it  is  otherwise  express- 
ly directed  by  the  will  or  instrument  of  trust, 
if  any,  may  invest  trust  funds  In  govern- 
mental and  real  estate  securities  as  provided 
by  law,  and  also,  may,  under  the  direction 
nnd  with  the  approval  of  the  proper  court 
Invest  trust  funds"  as  therein  enumerated. 
The  language,  "may  Invest  trust  funds  in 
governmental  and  real  estate  securities  as 
provided  by  law,"  recognizes  that  the  law  of 
the  state  sanctions  investments  of  trust 
funds  according  to  the  rule  laid  down  in  the 
decision  in  Simmons  v.  Oliver,  supra;  and  we 
are  led  to  believe  that  the  Legislature  enacted 
this  chapter  In  recognition  of  the  law  so  de- 
clared, and  modified  the  rule  by  enlarging 
the  field  for  the  investment  of  such  funds  to 
the  extent  and  upon  the  conditions  contained 
in  the  act  In  view  of  this  legislative  and 
judicial  declaration  on  the  subject,  we  per- 
ceive no  sufficient  grounds  for  changing  or 
modifying  the  established  rule  controlling 
trustees  making  investments  of  trust  funds. 

The  investments  reported  to  the  court,  as 
stated,  were  made  prior  to  the  passage  of 
the  chapter  of  the  laws  last  referred  to. 
The  petitioners,  however,  properly  asked  the 
approval  of  the  court  for  their  future  guid- 
ance tn  the  administration  of  the  trust  in 
respect  to  these  investments,  as  well  as  oth- 
ers they  will  likely  be  required  to  make  out 
of  this  fund.  None  of  the  securities  pur- 
chased, except  those  of  the  Chicago,  Mil- 
waukee St  St  Paul  Railway  Company  bonds, 
are  of  the  class  sanctioned  by  this  act.  The 
obylons  Intent  of  the  Legislature  in  adopt- 
ing this  act  was  to  extend  the  field  of  in- 
veatment  of  trust  fonds  by  executors,  guard- 
ians, and  trustees  beyond  the  limits  of  gov- 
ernmental and  real  estate  securities,  by  in- 
cinding  the  classes  enumerated  in  the  act, 
under  the  direction  and  with  the  approval 
of  the  court  We  find  no  ambiguity  in  the 
phraseology  of  the  act.  The  language  and 
the  provisions  clearly  show  how  Investments 
of  trust  funds  shall  be  made.  Before  the 
passage  of  the  act,  trustees  were  not  pro- 
tected against  loss  of  trust  funds,  though 
acting  in  good  faith,  unless  they  invested 
In  governmental  ot  real  estate  securities. 


Under  the  provisions  of  this  law,  they  may 
also  invest  in  the  securities  specified  In  the 
act,  if  the  court  will  approve  and  so  direct 
This  clearly  Implies  that  no  other  Investment 
of  trust  funds  comes  within  the  protection 
of  the  law. 

The  Milwaukee  Trust  Company  is  one  of 
the  trustees  who  made  these  investments. 
It  is  argued  that  section  17»lh,  Rev.  St.  1808,' 
gives  it  the  right,  in  its  discretion,  to  invest 
these  trust  funds  in  the  manner  as  reported 
to  the  court  Looking  to  the  subject-matter 
and  Intent  of  this  section,  and  giving  effect 
to  the  evident  puriM>se  and  Idea  of  the  Leg- 
islature as  therein  expressed,  it  is  manifest 
that  the  section  relates  solely  to  the  invest- 
ment of  the  funds  owned  by  the  trust  com- 
pany in  its  corporate  capacity,  and  does  not 
Include  money  held  by  it  in  trust  as  execu- 
tor, administrator,  or  any  other  trust  rela- 
tion. 

It  is  claimed  these  investments  can  be 
justified  as  properly  made  under  the  author- 
ity and  direction  of  the  will.  The  will  grants 
the  trustees  "full  power  and  authority  in 
their  discretion  to  invest  •  •  •  and  em- 
ploy said  real  estate  and  generally  manage 
the  same;  to  continue  the  same  as  it  is  in- 
vested at  the  time  of  my  death — and  espe- 
cially as  Invested  in  the  E.  P.  Allls  Com- 
pany, or  to  change  such  Investments.  The 
powers  thus  conferred  are  of  the  broadest 
kind,  and  are  to  be  exercised  by  the  trustees, 
in  their  discretion.  In  the  execution  of  the 
trust  The  purpose  of  the  testator,  mani- 
fested in  this  and  other  provisions  of  the 
will,  evidently  was  to  have  the  trustees  in- 
vest and  employ  the  corpus  of  the  estate  in 
obtaining  securities  in  kind  like  those  speci- 
fied in  the  wUl;  and  he  contemplated  that 
they  should  purchase  such  securities  as  a 
prudent  and  provident  person  would  pur- 
chase as  good  and  safe  investments,  and  that 
tliey  should  not  be  restricted  to  the  condi- 
tions and  limitations  imposed  by  law  for  the 
investment  of  trust  funds.  Under  the  pow- 
ers so  given  the  trustees,  and  the  facts  found 
by  the  court,  these  Investments  "were  such 
as  an  ordinarily  prudent  person  would  make, 
having  regard  to  the  permanence  and  securi- 
ty of  the  principal,  as  well  as  the  production 
of  an  Income  for  the  beneficiaries  under  the 
will";  and  we  hold  that  the  trustees,  in  pur- 
chasing these  securities,  acted  within  the 
authority  and  direction  as  expressed  in  the 
will,  and  the  court  properly  approved  them." 

The  county  court  approved  the  course  pur^ 
sued  by  the  trustees  in  applying  a  part  of  the 
annual  earnings  of  these  securities  to  the 
payment  of  the  premium  for  the  purpose  of 
restoring  to  the  corpus  of  the  estate  the  ex- 
act amount  taken  tberefrom  for  premiums 
at  the  time  of  purchase.  The  circuit  court 
reversed  the  holding  of  the  county  court  and 
directed  that  all  of  the  annual  Income  from 
these  securities  be  paid  to  the  life  tenants 
during  the  existence  of  the  trust  The  trus- 
tees have  pursued  the  course  of  taking  from 
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the  annnal  income  a  portion,  under  estab- 
lished rules  and  tables  flzlng  the  amount  to 
be  taken  from  each  annual  payment  on  the 
investments,  to  repay  the  corpus  of  the  es- 
tate the  amount  paid  therefrom  as  premiums 
in  purchasing  the  security.  Though  the  bas- 
is of  this  calculation  Is  not  before  us,  we  as- 
.sume  that  it  was  correctly  made,  and  based 
upon  computations  which  are  accepted  as 
standard  in  computing  what  amount  should 
be  regularly  taken  from  the  annual  pay- 
ments on  the  Investments  for  repayment  of 
the  capital  advanced  as  premium.  It  is  con- 
tended that  their  course  In  thus  apportion- 
ing the  annual  payments  Is  an  unjust  charge 
upon  the  Interest  of  the  life  tenant,  and 
gives  the  remainderman  an  unfair  advan- 
tage, by  increasing  the  corpus  of  the  estate, 
for  the  reason  that  the  securities  may  grow 
more  valuable,  and  be  converted  into  money, 
and  thus  augment  the  capital  of  the  estate 
by  the  portion  annually  taken  from  the  in- 
come and  the  Increase  of  value  realized  in 
excess  over  cost.  This,  no  doubt,  is  the  re- 
sult under  the  circumstances  supposed;  but 
it  Is  likewise  true  that,  in  case  the  securi- 
ties decrease  in  value  while  owned  by  the 
estate,  and  if  they  must  then  be  converted 
into  money,  the  capital  of  the  estate  is  di- 
minished by  the  amount  of  such  deprecia- 
tion. At  the  close  of  these  transactions, 
whatever  amount  is  realized  by  the  trustees 
would  constitute  the  new  corpus  of  the  es- 
tate, whether  Increased  or  diminished,  of 
which  the  life  tenant  is  entitled  to  the  in- 
come. But  the  element  of  rise  and  fail  in 
the  price  of  securities  as  a  marketable  com- 
modity is  of  little  weight  in  dealing  with  in- 
vestments of  trust  funds,  for  the  reason  that 
trustees  are  not  permitted  to  traffic  in  stocks 
and  securities,  like  individuals,  for  the  par- 
poses  of  gain.  The  principles  controlling 
their  investment  are  safety  and  permanency, 
with  the  view  of  securing  a  probable  Income 
for  the  beneficiaries.  Treating  the  purchase 
of  securities  in  this  view,  It  Is  obvious  that 
the  amount  advanced  out  of  the  capital  of 
the  fund  for  the  payment  of  premiums  should 
be  made  good,  to  prevent  a  loss  when  the 
securities  mature.  Payment  of  the  whole 
annual  income  to  the  beneficiaries  for  life 
would  produce  this  loss,  and  diminish  the 
principal,  to  the  injury  of  the  remainder- 
man. This  method  of  dealing  with  the  fund 
operates  most  equitably  between  the  life  ten- 
ant and  the  remainderman,  in  that  they  mut- 
ually share  the  advantages  and  losses. 

The  suggestion  that,  since  the  securitleB 
will  not  mature  until  the  trust  shall  have  ex- 
pired, and  in  all  probability  they  will  not 
diminish  in  value.  It  would  be  unjust  to  the 
life  tenants  not  to  pay  them  all  the  annual 
income,  does  not.  In  our  view,  warrant  treat- 
ing the  payments  as  Interest  only,  and  as  be- 
longing to  the  life  tenants.  We  take  it  that 
the  repayment  of  premiums  out  of  the  an- 
nual Income  of  the  securities  is  based  on  the 
idea  that  the  premium  is  an  advancement 


of  capital  above  the  face  of  the  obligation, 
which  can  only  be  realized  and  repaid  oat 
of  the  annual  Income  or  earning  of  the  se- 
curity, since  the  final  payment  will  only  pay 
an  amount  equal  to  the  face  of  the  security, 
and  that  the  annual  income  is  in  fact  a  re- 
payment of  a  part  of  the  capital  thus  advan- 
ced for  investment,  and  that  such  repayment 
is  proportioned  to  the  number  of  years  the 
security  runs,  or  the  longest  period  which 
experience  in  dealing  with  securities  has 
shown  can  be  allowed,  with  reasonable  safe- 
ty, for  the  repayment  of  premiums.  In  view 
of  the  uncertainty  of  the  value  of  securities 
at  remote  periods.  We  deem  this  course  in 
the  administration  of  trust  funds  as  Just  and 
equitable  between  the  life  tenant  and  the  re- 
mainderman. It  preserves  the  corpus  of  the 
estate  as  nearly  as  the  changes  in  business 
affairs  will  permit,  and  affords  the  best  pro- 
tection to  the  life  tenant,  by  assuring  him  an 
income  equal  to  the  current  rate  of  interest 
on  the  fund  held  in  trust  for  tils  benefit 
N.  Y.  L.  Ins.  &  T.  Co.  v.  Baker,  38  App.  Div. 
417,  56  N.  T.  Supp.  618;  Id.,  165  N.  Y.  484, 
59  N.  E.  257,  63  L.  B.  A.  544.  As  stated 
by  the  Supreme  Judicial  Court  of  Massa- 
chusetts in  New  England  Trust  Co.  t.  Eaton, 
140  Mass.  632,  4  N.  B.  69,  54  Am.  Rep.  493: 
"There  can  ordinarily  be  no  better  test  of 
the  true  income  which  a  sum  of  money  will 
produce,  having  regard  to  the  rights  of  both 
the  tenant  for  life  and  the  remainderman, 
than  the  interest  which  can  be  received  from 
a  bond  which  sells  above  par,  and  is  payable 
at  the  termination  of  a  fixed  time;  deduct- 
ing from  such  interest,  as  it  becomes  due, 
such  rams  as  will  at  maturity  pay  the  premi- 
um." 

The  Judgment  is  reversed  as  to  that  part 
which  disapproves  of  the  course  pursued  by 
the  trustees  in  applying  a  portion  of  the  an- 
nual payment  received  as  income  on  the  in- 
vestments to  the  repayment  of  the  amount 
advanced  from  the  capital  as  premiums,  and 
ia  affirmed  in  all  other  respects. 


BLLIS  V.  HOF  et  sL 
(Supreme  Court  of  Wisconsin.    Nov.  IS,  1904.) 

HOTBS  —  M0BTOA.OX8  —  FOBOBBT  —  BUBDEN    OF 
PBOOI'—BrATUTB-^VlDSNC»— SUFFICIENCY. 

1.  Where  defendant  in  an  action  to  foreclose 
a  mortgage  files  a  duly  verified  answer  denying 
that  he  ever  executed  the  note  and  mortgage 
and  averring  that  the  signatures  thereto  are 
forgeries,  the  burden  of  proving  the  signatures 
is  on  the  party  claiming  them  to  be  valid,  under 
Rev.  St.  1898,  |  4192,  providing  that  every  writ- 
ten instrument  shall  be  proof  that  it  was  signed 
ai  shown  until  the  person  by  whom  it  purports 
to  have  been  so  si^ed  shall  specifically  deny 
the  signature  by  his  oath  or  by  pleading  duly 
verified. 

2.  In  an  action  to  foreclose  a  mortgage  secur- 
ing a  note,  evidence  examined,  and  held  sufli- 
cient  to  sustain  a  finding  that  the  purported 
signatures  of  the  defendant  thereto  were  for- 
geries. 
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Appeal  from  Olrcnlt  Court,  Milwaukee 
County:  Orren  T.  Williams,  Judge. 

Action  by  George  Ellis  agatast  J.  J.  Hof 
aod  others.  From  a  Judgment  for  Hof,  plain- 
tiff appeals.    Affirmed. 

This  action  was  commenced  June  4,  1903, 
to  foreclose  a  note  and  mortgage  purporting 
to  have  been  executed  by  the  defendant  Hof 
November  19,  1900,  to  the  defendant  Henry 
Herman,  for  $6,500,  to  become  due  three 
years  from  that  date,  with  interest  at  6  per 
cent,  payable  semiannually,  and  secured  by 
mortgage  upon  the  lands  described,  which 
mortgage  was  recorded  November  22,  1807. 
The  complaint  alleges  that  May  3, 1902,  Hen- 
ry Herman  assigned  the  note  and  mortgage 
to  the  plaintiff  as  collateral  security  to  a 
note  given  on  that  date  by  Henry  Herman  to 
the  plaintiff  for  $3,050,  payable  on  demand, 
and  that  no  part  thereof  had  been  paid,  and 
that  such  assignment  was  recorded  April  17, 
1903.  The  complaint  further  alleges  that  the 
defendant  Farwell  Investment  Company  has 
a  Hen  by  way  of  mortgage  on  one  of  the  lots 
described  prior  to  the  plaintiff's  mortgage, 
the  amount  of  which  should  be  determined 
so  as  to  enable  the  plaintiff  to  redeem  there- 
from; but  the  complaint  asks  no  personal 
Judgment  against  the  company.  The  defend- 
ant J.  J.  Hof,  by  way  of  verified  answer, 
denied  that  be  executed  the  note  and  mort- 
gage set  out  In  the  complaint,  or  either  of 
tbem,  and  alleges  that,  after  having  seen 
such  pretended  note  and  mortgage,  he  avers 
that  the  signatures  "J.  J.  Hor*  to  the  said 
note  and  mortgage  are  forgeries;  that  he 
never  signed  them,  or  either  of  them;  and 
that  he  never  saw  either  of  them  until  the 
same  were  exhibited  to  him  June  8,  1903; 
and  that  be  had  no  knowledge  of  the  exist- 
ence of  either  of  them,  or  any  information 
concerning  the  same,  until  In  May,  1903,  when 
he  first  learned  thereof  from  inquiries  made 
by  the  plaintiff's  attorneys.  A  trial  being 
had,  the  court  found  at  the  close  thereof: 
(It  That  February  2,  1897,  Herman  caused 
a  sherUTs  deed  of  all  the  lands  described  In 
the  complaint  to  be  given  to  said  J.  J.  Hof^ 
and  that  the  same  was  duly  recorded:  that 
Herman  also  caused  all  of  said  premises  to 
be  apparently  conveyed  to  J.  J.  Hof  by  war- 
ranty deed  from  Markey  and  wife,  July  17, 
1897,  which  deed  was  recorded  .January  3, 
1808.  (2)  That  such  conveyances  were  so 
m.ade  to  J.  J.  Hof  for  the  sole  use  and  benefit 
of  Herman,  and  Hof  had  no  Interest  therein 
whatever.  (3)  That  May  3,  1902,  Herman 
borrowed  of  the  plaintiff  $3,050,  and  gave 
to  the  plaintiff  therefor  his  note  for  that 
arnount,  due  in  60  days  from  that  date,  with 
Interest  at  6  per  cent,  and  to  secure  such 
loan  of  $3,050,  Herman  having  the  $6,500 
note  and  mortgage  In  his  possession  nt  the 
time,  did  ou  the  date  named  assign  the  same 
to  the  plaintiff  as  collateral  security  for  tlie 
payment  of  the  note  of  $3,050  mentioned, 
and  such  asalgrnment  was  recorded  as  stated, 
and  that  no  part  of  the  $6,500  note  had  been 
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I  paid,  and  that  there  was  due  on  the  note  of 
,  $3,050  the  sum  of  $3,337.25.  (4)  That  by  the 
terms  of  the  $6,500  note  it  became  due  as 
stated.  (5)  That  J.  J.  Hof  upon  the  trial  dis- 
claimed any  ownership  In  any  of  the  prem- 
ises. (6)  That  the  Farwell  Investment  Com- 
pany had  a  first  mortgage  lien  upon  one  of 
the  lots  described  for  $7,348.49,  with  Interest 
from  December  3,  1903,  for  which  it  was  en- 
titled to  Judgment  of  foreclosure  and  sale 
against  all  of  the  other  parties.  (7)  That 
the  plaintiff  had  a  first  lien  by  way  of  mort- 
gage upon  the  other  premises  described.  (8) 
That  $350  was  a  reasonable  solicitor's  fee 
therein,  and  should  be  allowed  to  the  plain- 
tiff upon  the  foreclosure  of  his  mortgage; 
that  lis  pendens  was  duly  filed  June  26,  1903. 
(9)  Tliat  the  signature  of  J.  J.  Hof  affixed  to 
the  Uote  and  mortgage  of  $6,500  was  not  the 
genuine  signature  of  J.  J.  Hof,  but  was  a 
forgery;  that  J.  J.  Hof  never  executed  that 
note  and  mortgage,  or  either  of  them;  that 
he  never  authorized  any  person  to  execute 
the  same,  or  either  of  them,  for  him,  and  he 
had  no  knowledge  of  the  existence  of  the 
Markey  deed,  mentioned,  or  the  note  and 
mortgage,  or  either  of  them,  until  April,  1903; 
that  Hof  never  received  any  consideration 
for  such  note  and  mortgage,  and  never  rati- 
fied the  execution  of  said  deed  or  note  or 
mortgage,  and  promptly  disavowed  the  same 
as  soon  as  he  learned  of  their  existence.  As 
conclusions  of  law  the  court  found.  In  effect: 
(1)  That  J.  J.  Hof  was  entitled  to  Judgment 
dismissing  the  complaint  as  to  him,  and  to 
have  and  recover  his  costs  and  disburse- 
ments, to  be  taxed  and  allowed  and  entered 
in  the  Judgment;  (2)  that  the  note  and  mort- 
gage of  $6,500  created  a  mortgage  lien  upon 
the  premises  described,  of  which  Henry  Her- 
man was  the  equitable  owner  (subject  to  the 
rights  and  lien  of  the  Farwell  Investment 
Couinany,  as  found),  for  $3,050,  with  Inter- 
est at  6  per  cent,  from  May  3,  1902;  (8)  that 
the  plaintiff  was  entitled  to  Judgment  of  fore- 
closure and  sale  (except  as  against  J.  J.  Hof) 
unless  the  $3,337.25,  with  interest,  should  be 
paid  before  the  expiration  of  the  year,  as 
therein  stated.  Judgment  was  thereupon  en- 
tered therein  according  to  such  findings.  The 
plaintiff  appeals  from  so  much  of  the  Judg- 
ment as  ordered  and  adjudged  that  the  com- 
plaint be  dismissed  as  to  the  defendant  J.  J. 
Hof,  and  that  J.  J.  Hof  have  and  recover 
Judgment  against  the  plaintiff  for  $100.56, 
the  amount  of  his  costs  and  disbursements 
in  the  action. 

TuiTier,  Pease  &  Turner,  for  appellant 
Hoyt,  Doe,  Umbreit  &  Olwell  and  Timlin  & 
Gllcksman,  for  respondent 

CJASSODAY,  C.  J.  (after  stating  the  facts). 
The  statute  declares  that:  "Every  written 
Instrument  purporting  to  have  been  signed 
or  executed  by  any  person  shall  be  proof 
that  it  was  so  signed  or  executed  until  the 
person  by  whom  it  purports  to  have  been  so 
signed   or   executed   shall   specifically   deny 
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the  signature  or  execution  of  the  same  by 
his  oath  or  affidavit  or  by  his  pleadlag  duly 
verified."  Section  4192,  Rev.  St.  1888.  This 
court  has  repeatedly  held  that  this  section 
only  "dispenses  with  proof  of  the  signature 
to  a  written  instrument  until  the  person  by 
whom  It  purports  to  have  been  signed  shall 
specifically  deny  the  signature  of  the  same 
by  his  oatb  or  affidavit  or  by  his  pleading 
duly  verified."  WalUs  ▼.  White,  58  Wis.  26, 
15  N.  W.  767;  Nielson  v.  Schuckman,  53 
Wis.  638,  11  N.  W.  44.  Here  the  answer  of 
the  defendant  J.  J.  Hof,  duly  verified,  ex- 
pressly denies  that  he  ever  executed  the  note 
or  the  mortgage,  and  avers  that  the  signa- 
tures of  "J.  3.  Hor'  to  said  note  and  mort- 
gage were  forgeries,  and  that  he  never  sign- 
ed the  said  note  or  mortgage,  or  tither  of 
them,  and  never  saw  either  of  them  until 
they  were  exhibited  to  him  by  the  plaintUTB 
attorneys  four  days  after  the  commencement 
of  this  action.  "In  such  a  case,"  as  said  by 
Chief  Justice  Cole,  speaking  for  this  court, 
"the  statute  Imposes  upon  the  party  claim- 
ing the  note  to  be  valid  the  burden  of  prov- 
ing tbe  signature,  and  that  tbe  note  is  a 
binding  obligation  as  against  the  party  re- 
sisting the  payment  thereof."  Thomas,  Lad- 
low  &  Rogers  v.  Berry,  62  Wis.  78,  80,  22  N. 
W.  140;  Flnlay  v.  Prescott,  104  Wis.  614, 
618,  80  N.  W.  930.  47  L.  R.  A.  695.  Neverthe- 
less, counsel  for  the  pialntlfr  contend  that 
the  burdeu  was  on  the  defendant  Hof  to 
prove  that  his  signatures  were  forgeries  by 
clear,  convincing,  and  satisfactory  evidence, 
and  beyond  all  reasonable  controversy.  In 
support  of  such  contention  counsel  cite  cas- 
es in  this  court  where  the  signatures  were 
genuine,  and  where  no  attempt  was  made,  or, 
if  made,  there  was  a  failure,  to  bring  tbe 
case  within  the  provisions  of  the  statute 
quoted.  The  question  is  important  here  only 
as  meeting  the  contention  of  counsel,  since 
the  defendant  Hof  assumed  the  burden  of 
proving  that  his  signature  to  the  note  and 
mortgage  were  forgeries;  and,  as  indicated 
in  the  statement  of  facts,  the  trial  court 
found  In  his  favor;  and,  as  we  read  the  rec- 
ord, such  findings  are  sustained  by  clear, 
convincing,  and  satisfactory  evidence,  and 
beyond  all  controversy.  The  general  nature 
of  the  evidence  may  be  briefly  stated.  The 
note  and  mortgage  purport  to  have  been 
made  in  Milwaukee  November  19,  1897.  The 
notary  public  was  the  confldentlal  clerk  of 
Henry  Herman,  and  had  been  for  years.  He 
left  Milwaukee  soon  after  Herman  abscond- 
ed, and  removed  to  Oklahoma.  He  testified. 
that  he  thought  tbe  signature  was  Hof's,  but 
that  he  had  no  recollection  of  tbe  execution 
of  the  mortgage  in  suit,  except  that  his  sig- 
nature appears  on  it.  He  admits  that  he  bad 
certified  to  acknowledgments  without  the 
parties  being  before  him,  and  that  it  was  a 
common  thing  in  Herman's  office  in  1900; 
but  that  he  never  did  so  In  1897.  Tbe  other 
subscribing  witness  testified  that  he  had  no 
recollection    of    witnessing   the   instrument, 


and  could  not  say  tliat  Hof  signed  it  in  his 
presence;  that,  if  Herman  showed  him  the 
signature  and  asked  him  to  sign  as  a  wit- 
ness, he  would  have  done  so,  without  Hof 
being  present.  If  be  believed  it  to  be  Hof  s 
signature,  as  he  did.  Atthe  time  of  executing 
the  note  and  mortgage,  Hof  resided  at  So- 
bleske.  In  Oconto  county,  and  bad  for  the  two 
years  immediately  preceding,  and  has  ever 
since.  For  some  years  prior  to  1895  be  bad 
resided  In  Milwaukee,  and  had  business  re- 
lations with  Henry  Herman.  The  signatures 
were  denied  by  Hof  in  tbe  most  positive  man- 
ner. His  letter  book  and  lils  memorandum 
I)ook  furnished  written  evidence  as  to  Lis 
whereabouts  during  almost  every  day  in  the 
month  of  November,  1897.  They  show  that 
be  was  at  his  home  in  Sobieske  on  tbe  day 
tbe  note  and  mortgage  purport  to  have  beea 
executed  In  Milwaukee;  tliat  on  that  day  he 
wrote  a  letter  from  Sobieske  to  Milwaukee; 
that  he  was  in  Sobieske  during  the  whole  of 
the  week  before  and  for  more  than  a  week 
afterwards.  Hof  took  his  meals  at  a  hotel 
in  Sobieske  on  tbe  18th,  20th,  2lBt,  and  22d 
of  November,  1897.  and  the  keeper  of  the 
hotel  and  bis  wife  testified  tliat  Hof  was 
there  on  each  of  those  days;  and  they  are 
corrot>orated  by  entries  in  their  account  book 
of  charges  against  him  for  such  board.  Oth- 
er witnesses  testified  to  business  transactions 
with  him  in  Sobieske  on  November  19  and 
20,  1S97.  Six  experts  testified  that  the  sig- 
natures "J.  J.  Hof  on  the  note  and  mortgage. 
In  their  opinion,  were  not  made  by  Hof. 
Some  of  them  had  long  been  acquainted 
with  tils  handwriting,  and  one,  especially 
skilled  in  such  matters,  after  comparing  snch 
algnatures  with  those  admitted  to  be  genuine 
and  from  enlarged  photographs  thereof,  in 
evidence,  states  13  several  differences  be- 
tween tbe  genuiue  and  the  forged.  Such  dif- 
ferences are  apparent  upon  close  Inspection. 
We  must  hold  that  the  findings  are  amply 
supported  by  the  evidence. 

2.  Ciounsel  further  contend  that,  if  Hof 
did  not  execute  the  note  and  mortgage,  be 
adopted,  ratified,  and  confirmed  their  execu- 
tion. It  is  enough  to  say  that  we  find  no 
evidence  in  the  record  that  would  Justify  a 
finding  that  Hof  was  estopped  by  conduct - 
from  denying  tbe  signatures.  On  the  cun- 
traiy,  all  his  conduct  is  the  other  way. 

Tbe  judgment  of  the  circuit  court  la  af- 
firmed. 


CURRIB  et  al.  v.  MICHIB. 

In  re  FRASBR'S  E8TATR 

(Supreme  Court  of  Wisconsin.    Nov.  15,  1904.1 

EXBCITTOBS  ANO  ADHINISTBATOBS  —  CLAIMS  — 
COMPOUNDING  FBLONT— CASE  TRIBD  TO  COURT 
—  EVIDENCE  —  WITNESSES  —  TRANSACTIONS 
WITU    DECEASED   PEBSON— PBEJUDICB. 

1.  In  an  action  on  a  note  ngainst  a  decedent's 
estate,  evidence  held  to  establish  that  the  note 
was  gifen  for  a  valid  consideration,  and    was 
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not  a  part  of  a  transaction  for  the  oomponnd- 
Ine  of  a  felony. 

2.  Where  a  case  to  tried  by  the  court,  the 
improper  admistfon  of  eridence  !■  not  available 
a^  en-or  on  appeal  if  the  evidence  properly  ad- 
mitted supports  the  findings. 

3.  Where,  in  an  action  on  a  dalm  against  a 
decedent's  estate,  defendant  first  called  and  ex- 
amined the  claimant  as  an  adyerse  witness,  aa 
authorized  by  Rev.  St.  1898,  i  4068,  and  on 
such  examination  he  testified  that  he  saw  de- 
ceased in  regard  to  an  embezzlement  by  de- 
ceased's son  on  a  certain  occasion,  etc,  and  he 
was  farther  asked  whether  he  ever  promised 
deceased  that  he  would  not  prosecute  the  son 
for  the  embezzlement,  the  claimant  was  en- 
titled to  testify  as  to  transactions  and  conver- 
sations between  him  and  deceased  alone  relating 
to  the  same  matter. 

4.  Where,  in  an  action  on  a  claim  against  a 
decedent's  estate,  a  witness  after  testifying  aa 
to  his  acquaintance  and  conversations  with  de- 
ceased, and  his  trouble  with  claimant  and  his 
brother,  stated  that  on  one  occasion,  after  claim- 
ant had  passed  deceased  on  the  street,  the  lat- 
ter said  he  did  not  speak  to  them  (referring  to 
claimant  and  his  brother)  at  all,  wlit>reupon 
witness  asked  him  as  to  what  was  the  matter, 
It  was  not  reversible  error  for  the  court  to  sus- 
tain an  objection  to  the  question,  and  at  the 
same  time  refuse  to  strike  out  such  declarations 
of  deceased. 

Appeal  from  Oirctilt  Court,  Milwankee 
County;  Lawrence  W.  Halsey,  Judge. 

Olalm  by  James  Currie,  8r.,  and  others, 
against  the  estate  of  William  8.  Fraser,  de- 
ceased. From  a  Judgment  In  favor  of  claim- 
ant defendant  Isabelle  Mlchle,  executrix,  ap- 
peals.   Affirmed. 

It  appears  from  the  record  that  William 
3.  Fraser  died  testate  July  22,  1899;  that 
his  will  was  admitted  to  probate,  and  his 
daughter,  Isabelle  Micble,  was  duly  appoint- 
ed as  executrix  of  the  will;  that  October  31, 
1899,  the  firm  of  Currie  Bros,  presented  a 
claim  against  the  estate  for  $1,000,  with  In- 
terest at  7  per  cent  from  May  1,  1894 — the 
name  being  the  balance  due  on  a  note  of 
$1,774.75  executed  by  the  deceased  August 
28,  1893,  and  upon  which  had  been  paid  by 
the  deceased  $858.C1,  leaving  the  balance 
mentioned.  The  executrix  objected  to  such 
claim  on  the  ground  that  It  was  glvsn  with- 
out consideration,  and  that  said  deceased 
was  Induced  to  sign  said  note  by  fraud  and 
duress,  and  threats  of  Currie  Bros,  that  un- 
less he  gave  the  same  they  would  prosecute 
bis  son,  James  A.,  for  embezzling  upwards 
of  $4,000  while  he  was  In  their  employ.  The 
executrix  also  answered  by  way  of  counter- 
claim to  the  effect  that  at  the  time  of  giv- 
ing said  note  the  said  deceased  was  Induced 
by  fraud,  duress,  and  such  threats  of  prose- 
cution to  surrender  to  Currie  Bros,  a  dueblU 
executed  by  them  August  31,  1887,  and  for 
which  she  claimed  $2,225.25,  and  also  the 
$85&ei  so  paid  on  the  note  of  $1,774.76.  Cur- 
rie Bros.,  by  way  of  reply,  put  In  Issue  the 
allegations  of  the  counterclaim.  The  county 
court  allowed  such  claim  of  Currie  Bros., 
and  on  appeal  to  the  circuit  court  the  cause 
was  tried  therein  de  novo,  and  at  the  close 
of  the  trial  the  court  found,  In  addition  to 
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the  facts  stated,  as  matters  of  fact.  In  effect: 
(1)  That  prior  to  February  3,  1893,  James  A. 
Fraser  became  indebted  to  Currie  Bros.  In 
a  sum  exceeding  $4,000  of  their  moneys  tak- 
en by  him  while  in  their  employ  without 
their  knowledge  or  consent.  That  upon  the 
discovery  of  such  embezzlement  by  Currie 
Bros,  on  the  day  and  year  last  named,  and 
confronting  James  A.  Fraser  with  the  fact, 
be  admitted  the  same,  and  proposed  to  pay 
what  he  could  realize  upon  the  sale  of  cer- 
tain lots,  and  secure  the  balance,  and  for  the 
purpose  of  securing  the  same  he  obtained 
from  his  father  and  delivered  to  Currie  Bros. 
Exhibit  2,  which  reads:  "Milwaukee,  Feb- 
ruary 10th,  1893.  I  hereby  stand  security  to 
the  amount  of  $4,000.00  for  James  A.  Fraser 
to  the  firm  of  Currie  Brothers  pending  ex- 
amination of  their  books,  the  said  examina- 
tion to  be  completed  as  soon  as  possible. 
[Signed]  William  S.  Fraser."  There  Is  writ- 
ten across  the  face  of  this  Instrument:  "Ke- 
tumed  and  cancelled  August  28th,  1893,  as 
per  agreement  of  that  date."  And  that.  In 
procuring  the  same.  Currie  Bros,  had  no 
communication  with  the  deceased  relating  to 
such  claim  against  James  A.  Fraser,  and 
made  no  threat  of  prosecution  to  him  or  to 
James  A.,  and  James  A.  In  no  manner  led 
his  father  to  believe  that  he  was  liable  to 
be  prosecuted  for  such  embezzlement  and 
that  the  deceased  executed  Exhibit  2  freely 
and  voluntarily  as  such  security.  (2)  At  the 
time  of  giving  Exhibit  2,  Currie  Bros,  were 
Indebted  to  the  deceased  on  the  duebill  men- 
tioned, signed  by  them  August  31,  1887,  for 
$2,150,  with  interest  at  7  per  cent,  no  part 
of  which  had  been  paid,  except  a  portion  of 
the  Interest  (3)  August  28,  1893,  there  was 
du6  to  the  deceased  from  Currie  Bros,  on 
that  duebill,  for  principal  and  interest  $2,- 
225.25,  and  that  upon  the  last-named  day 
and  year  Oun'te  Bros,  'and  the  deceased  met, 
and  settled  and  agreed  upon  $4,000  as  the 
amount  which,  pursuant  to  Exhibit  2,  the 
deceased  should  pay  to  Currie  Bros.  That 
as  a  part  of  such  payment  the  deceased  was 
to  surrender  to  Currie  Bros,  the  duebill,  and 
that  the  amount  then  due  thereon  of  $2,- 
225.25  should  be  deducted  from  the  $4,000, 
leaving  a  balance  for  which  the  deceased 
then  and  there  gave  his  note  of  $1,774.75  to 
Currie  Bros.,  payable  May  1,  1894,  and  that 
such  settlement  was  the  free  and  voluntary 
act  of  the  deceased  without  any  fraud,  du- 
ress, or  compulsion.  (4)  May  9,  1894,  the  de- 
ceased freely  and  voluntarily,  and  without 
fraud,  compulsion,  or  duress,  and  without 
any  threat  or  promise,  paid  to  Currie  Bros, 
upon  said  note  $858.61,  leaving  the  balance 
of  $1,000  so  filed  as  a  claim  against  the  es- 
tate of  the  deceased.  (5)  No  other  payment 
has  ever  been  made  upon  said  note,  and 
there  Is  due  thereon  $1,000,  with  interest  at 
7  per  cent,  from  May  1,  1894.  (6  and  7)  The 
allegations  in  the  answer  to  the  effect  that 
the  note  was  given  by  the  deceased  without 
considerntion  and  by  fraud  and  duress  arn 
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not  proven,  and  are  not  true.  (8)  The  allega- 
tlons  of  the  counterclaim  are  not  proven,  and 
are  not  true. 

Aa  conclusions  of  law  tbe  court  found,  in 
effect,  that  Currle  Bros,  are  entitled  to  Judg- 
ment against  the  estate  of  the  deceased 
for  $1,000,  with  Interest  thereon  at  7  per 
cent,  from  May  1,  1894,  and  their  costs  and 
disbursements  In  this  action,  and  also  Judg- 
ment dismissing  the  counterclaim  alleged  in 
the  answer,  and  ordered  Judgment  accord- 
ingly. From  the  Judgment  so  entered,  the 
executrix  brings  this  appeaL 

Turner,  Pease  &  Turner,  for  appellant 
John  S.  Maxwell  (Hoyt,  Doe,  Umbrelt  &  Ol- 
well,  of  counsel),  for  respondents. 

CASSODAT,  C.  J.  (after  stating  the  facts). 
It  is  undisputed  that  James  A.  Fraser  was 
in  the  employ  of  Currle  Bros.  February  3, 
1893,  and  had  been  for  some  years.  On  or 
about  that  date  Currle  Bros,  discovered  that 
James  A.  had  for  some  time  been  appropriat- 
ing their  money  to  his  use,  without  their 
knowledge  or  consent,  to  the  extent  of  $4,- 
000  and  upwards.  When  confronted  with  the 
fact  of  such  discovery,  James  A.  admitted 
that  he  had  so  converted  the  moneys  of 
the  firm  to  his  own  use  to  the  extent  men- 
tioned. James  A.  was  at  the  time  about  33 
years  of  age,  and  his  father  was  about  77 
years  of  age.  '  He  was  told  by  Currle  Bros, 
that  they  wanted  their  money  back  or  se- 
curity, and  they  finally  agreed  that,  If  James 
.V.  would  give  them  security  for  $4,000,  It 
would  be  satisfactory.  James  A.  thereupon 
went  to  his  father  and  told  him  the  circum- 
stances, whereupon  his  father  told  James  A. 
to  write  out  a  paper,  and  he  would  sign  It; 
and  he  then  wrote  Exhibit  2,  dated  February 
10,  1893,  set  forth  In  the  statement  of  facts, 
and  called  the  "guaranty,"  and  his  father 
then  signed  It,  and  James  A.  delivered  It 
to  Currle  Bros,  the  next  day,  or  within  a 
day  or  two,  as  stated  in  the  findings.  There 
is  no  claim  or  pretense  that  the  deceased 
did  not  sign  that  guaranty  freely  and  volun- 
tarily, and  without  any  fraud,  duress,  or 
threat  of  prosecuting  James  A.  by  Currle 
Bros.  The  same  is  true  as  to  the  $4,000  note 
which  the  evidence  on  the  part  of  the  plain- 
tiffs tends  to  prove  was  about  the  same 
time  drawn  up  by  James  A.  at  the  house 
of  hlM  father,  and  then  signed  or  indorsed 
by  himself  and  his  father,  and  then  by  him 
delivered  to  Currle  Bros.,  and  by  them  sub- 
sequently lost.  The  defendant  denied  the 
existence  of  any  such  note,  and  the  findings 
fall  to  determine  the  question,  but  its  de- 
termination does  not  seem  to  be  very  mate- 
rial. 

The  Important  question  upon  which  the 
case  must  turn  is  whether  the  settlement  of 
August  28,  1893,  was  valid  and  binding  upon 
the  deceased.  There  is  certainly  strong  evi- 
dence tending  to  prove  that  the  deceased  was 
Induced  to  make  that  settlement  to  prevent 


Currle  Bros,  from  instituting  criminal  pro- 
ceedings against  James  A.  on  account  of  sucb 
embezzlement  Such  evidence  Is  to  the  effect 
that  about  a  month  prior  to  the  settlement 
James  Currle  called  at  tbe  house  of  the  de- 
ceased, and  went  upstairs  and  into  his  bed- 
room, and  remained  there  with  tbe  deceased 
about  an  hour,  with  tbe  door  dosed,  and 
during  the  time  talked  in  a  loud  and  ex- 
cited manner  about  James  A.  and  aecuritf, 
which  was  heard  by  those  outside,  and  that 
when  James  Currle  left  the  bedroom  he  came 
down  stairs  alone,  and  passed  out  without 
speaking  to  any  one.  After  the  discovery 
of  the  embezzlement,  Mr.  Moses  H.  Brand, 
an  attorney  at  law,  was  employed  by  the  de- 
ceased to  investigate  the  matter;  and  be  tes- 
tified to  the  effect  that  a  short  time  before 
the  settlement  he  was  told  by  Currle  Bros, 
that  if  they  could  not  get  their  money  back, 
they  would  Insist  upon  having  criminal  ac- 
tion against  James  A.;  that  tbe  parties  met 
at  his  office  pursuant  to  agreement  to  muke 
such  settlement  August  28, 1893;  that  at  that 
time  James  Currle  and  the  deceased,  after 
some  talk,  arranged  that  the  deceased  should 
surrender  to  Currle  Bros,  the  dueblll  he  held 
against  them,  of  $2,160,  which,  with  tbe 
interest  then  amounted  to  $2,225.25,  and  give 
to  Currle  Bros,  his  note  for  the  balance  of 
the  $4,000,  which  amounted  to  $1,774.73;  that 
be  then  drew  the  note  which  was  signed  i 
by  the  deceased,  and  at  the  request  of  tbe  I 
deceased  he  drew  tbe  contract  or  receipt 
to  the  effect  stated,  and  also  stated  tbat: 
"In  consideration  of  the  above  payment  it 
is  understood  and  agreed  that  criminal  pro-  ! 
ceedings  will  not  be  instituted  by  us  against 
said  James  Fraser  for  the  above  or  any  other 
amounts  of  money  taken  by  him  or  for  any 
other  sum  of  money  which  may  hare  been 
taken  by  him;"  that  be  then  added  at  the  < 
suggestion  of  Mr.  Ourtle  a  proviso  to  the 
effect  that  if  they  should  thereafter  discover 
that  James  A.  had  wrongfully  taken  from 
them  any  sum  In  excess  of  tbe  $4,000,  then 
he  was  to  give  them  bis  note  therefor,  and, 
if  he  should  refuse,  then  nothing  therein 
should  prevent  them  from  taking  criminal 
action  against  him;  and  that  tbe  language 
of  the  paper  was  his  own.  Such  agreement 
bears  date  August  28,  1893,  and  Is  signed, 
"Currle  Brothers  per  James."  After  a  good 
deal  of  hesitancy,  Mr.  Currle  virtually  ad- 
mits that  bis  signature  to  the  paper  Is  gen- 
uine, but  claims  that  he  signed  It  witboat 
knowing  its  contents,  and  denies  that  there 
was  any  understanding  that  they  were  to  re- 
frain from  prosecuting  James  A.  The  court 
refused  to  find  whether  such  written  agree- 
ment was  in  fact  made.  It  is  difficult  to  l>e- 
lleve  that  Mr.  Currle  did  not  know  the  con- 
tents of  the  paper  when  he  signed  it  and 
yet  there  is  no  evidence  that  he  read  It  or 
that  it  was  read  to  him  before  he  signed 
It  nor  that  the  agreement  not  to  prosecute,  • 
contained  in  the  writing,  was  made  in  pur 
siinnce  of  any  parol   agreement  or  aadet- 
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stauding  between  tbe  deceased  and  Mr.  Car- 
rie. Mr.  Brand  teEitlfled  that  It  was  impoa- 
■Ible  for  talm  to  give  tbe  details  of  the  con- 
versation between  Mr.  Currle,  Mr.  Fraser, 
and  himself  on  that  occasion.  Of  course,  It 
was  possible  for  Mr.  Currie  to  believe  that 
tbe  paper  be  signed  was  a  mere  memoran- 
dum of  tbe  sui'render  of  the  one  note  and 
tbe  giving  of  the  other.  Mr.  Brand  was  a 
lawyer,  and  necessarily  Imew  that  no  valid 
contract  or  agreement  to  compound  a  felony 
could  be  made.  The  deceased  executed  his 
will  July  31,  1884,  about  11  months  after 
tbe  settlement  in  question,  and  nearly  3 
months  after  be  bad  paid  $857.86  on  the  note 
of  $1,774.75.  Mr.  Brand  was  a  subscribing 
witness  to  the  will,  and  presumably  wrote 
it,  since  he  was  the  attorney  and  counsel 
for  the  deceased.  And  yet  that  will  con- 
tained this  clause:  "Having  advanced  to  or 
paid  for  my  son  James  P'raser  large  sums  of 
money  I  purposely  and  intentionally  omit 
making  any  devise  or  bequest  to  him  and  do 
Intend  and  desire  that  he  shall  not  receive 
any  part  or  portion  of  my  estate."  This 
manifestly  refers  to  tbe  $2,225.25  and  the 
$857.86  so  paid  by  the  deceased  for  tbe  ben- 
efit of  bis  son  Jamea  A.  Mr.  James  Currie 
Is  corroborated  in  some  particulars  by  other 
witnesses — especially  by  James  A.  F^ser. 
Tbe  transaction  took  place  nearly  10  years 
before  tbe  trial.  Tbe  county  court  and  tbe 
drcalt  court  saw  and  heard  all  the  witnesses, 
and  hence  those  courts  were  each  in  a  much 
better  position  to  Judge  of  tbe  credibility  of 
tbe  witnesses  than  this  court.  Tbe  claim  of 
CiuTle  Bros,  against  tbe  estate  of  tbe  de- 
ceased was  allowed  in  both  courts.  In  view 
of  all  the  circumstances,  we  cannot  say  that 
the  findings  of  the  trial  court  are  against 
the  clear  preponderance  of  the  evidence.  In 
reaching  this  conclusion,  we  have  confined 
ourselves  to  tbe  competent  evidence  in  tbe 
record. 

Several  errors  are  assigned  for  the  im- 
proper admission  of  evidence,  and  for  the 
refusal  to  strike  out  testimony.  The  rule  is 
well  established  that  in  a  case  tried  "by  tbe 
court,  as  here,  the  improper  admission  of 
evidence  Is  not  available  as  error  upon  ap- 
peal. Wolf  v.  Theresa  Yillage  M.  F.  Ins. 
Co.,  116  Wto.  402,  405,  91  N.  W.  1014,  and 
cases  there  cited.  U  tbe  evidence  properly 
admitted  supports  tbe  findings,  it  is  suffi- 
cient.   Id. 

E2rror  is  assigned  because  the  court  per- 
mitted James  Currie  to  testify  to  transac- 
tions and  conversations  with  tbe  deceased 
when  no  one  else  was  present,  and  for  re- 
fnsins:  to  strike  out  such  testimony.  But  it 
appears  from  the  record  that  the  defendant 
first  called  and  examined  him,  under  sec- 
tion 4068,  Bev.  St  1898,  as  an  adverse  wit- 
ness, and  on  such  examination  he  bad  testi- 
fied to  tbe  effect  that  he  saw  tbe  deceased 
in  regard  to  the  embezzlement  a  few  days 
prior  to  August  28,  1898,  at  bis  own  house, 
and  also  at  the  house  of  the  deceased,  when 


they  arranged  to  meet  at  Brand's  office,  and 
that  they  met  pursuant  to  that  agreement, 
and  that  the  purpose  of  tbe  meeting  was  to 
adjust  this  embezzlement  matter — ^to  make 
a  settlement  which  was  afterwards  made — 
and  he  was  further  asked  and  answered  tbe 
question  whether  he  ever  promised  the  de- 
ceased that  be  would  not  prosecute  bis  son.' 
By   such   examination   the   defense  opened 
the  door,  under  section  4069,  Id.,  for  the  ad- 
mission of  the  testimony  to  which  ob.1ection 
is  now  made.    There  was  no  error  in  exclud- 
ing the  testimony  of  tbe  defendant's  hus- 
band, who  was  offered  as  a  witness  generally 
In  the  case,  and  not  as  the  agent  of  his  wife. 
The  witness  Campbell,  after  testifying  at 
I  length  as  to  bis  acquaintance  and  conversa- 
I  tlons  with  the  deceased,  and  as  to  the  trouble 
I  of  tbe  deceased  with  Currie  Bros.,  and  as  to 
I  bis  disposition,  habits,  and  conduct,  stated 
I  that  on  one  occasion,  after  Carrie  had  pass- 
I  ed  by  on  tbe  street,  tbe  deceased  said  he 
I  did  not  speak  to  them  at  all,  and  thereupon 
the  witness  asked  him  as  to  what  was  the 
matter.    Error  is  assigned  because  tbe  court 
sustained  an  objection  to  the  question,  and 
refused  to  strike  out  such  declarations  of  the 
deceased.    We  perceive  no  reversible  error 
in  such  rulings.    Tbe  testimony  sought  to  be 
stricken  out  is  all  before  the  court,  and  is 
without  probative  force.    The  unanswered 
question  called  for  nothing  material  to  the 
Issues  in  this  case. 

Tbe  Judgment  of  tbe  circuit  court  is  affirm- 
ed. 


STATE  ex  rel.  WEBER  v.  BOARD  OF  TRUS- 
TEES OF  POLICKMEN'S  PEN- 
SION FUND. 

(Snpreme  Court  of  Wisconsin.    Nov.  15,  1904.) 

ItUNICIPAI,  COBPORATIONS  —  P0LICK  FOBOS  — 
PENSION  FUND — BIGHT  TO  PABTICIPATB  IN 
FUND— DISABILITY  OF  OFFICES — SUBSEQUENT 
DISCHABGE  —  APPUCATIOK  FOB  FABTICIFA- 
TION  IN  FUND. 

1.  Laws  1899,  p.  443,  c.  265,  providing  for 
the  creation  of  a  pension  fund  tor  policemen 
in  such  cities  aa  Milwaukee,  provides  in  the 
first  section  that  it  shall  be  for  the  benefit  of 
disabled  and  superannuated  members  of  the  po- 
lice department  Section  8  provides  that,  if  any 
member  of  the  police  force,  while  engaged  in 
the  performance  of  his  duty  as  a  policeman,  be 
injured,  and  found  on  examination  to  be  dis- 
abled so  as  to  render  his  retirement  from  serv- 
ice necessary,  the  governing  board  of  the  pension 
fund  shall  retire  such  member  from  service. 
Section  11  provides  that  the  act  shall  apply  to 
present  and  future  members  of  the  police  force 
of  any  city  of  the  first  class:  and  section  17 
provides  that  the  provisions  of  the  statute  shall 
be  amendatory  of  the  charter  of  Milwaukee  and 
"every  provision  of  the  charter  in  conflict  there- 
with is  hereby  suspended."  Held,  that  section 
17  was  intended  to  make  all  the  provisions  of 
the  city  charter  on  the  subject  of  pensioning 
policemen  harmonize  with  the  statute,  and  did 
not  refer  to  those  provisions  relative  to  the 
management  of  the  police  force;  and  hence, 
where  a  policeman  was  injured  so  as  to  disable 
him  from  duty,  but  thereafter  he  was  removed 
from  the  force  by  tbe  chief  of  police,  acting 
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under  anthority  of  the  dty  charter  (section  9), 
he  was  not  eligible  to  retirement  to  the  pension 
list,  OS  such  retirement  cannot  take  place  unless 
the  candidate  is  a  policeman  in  priesenti. 

Appeal  from  Superior  Conrt,  Milwaukee 
County;  J.  0.  Ludwlg,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
,Mathias  Weber,  to  compel  tbe  Board  of 
Trustees  of  the  Policemen's  Pension  Fund  to 
appoint  a  pbyslcian  to  examine  relator  as 
to  his  eligibility  for  the  retired  list  of  police- 
men of  tbe  city  of  Milwaukee,  with  the  right 
to '  participate  in  tbe  policemen's  pension 
fund,  under  Laws  1899,  p.  443,  c.  266.  From 
a  Judgment  dismissing  tbe  proceedings  wltb 
costs,  relator  appeals.    Affirmed. 

The  petition  was,  in  the  main,  to  this  ef- 
fect: Tbe  relator,  January  2,  1890,  became  a 
member  of  tbe  police  force  of  tbe  city  of 
Milwaukee.  He  remained  such  till  the  com- 
mencement of  this  proceeding,  tmless  it  be 
otherwise  because  of  circumstances  hereafter 
mentioned.  '  He  contributed  to  the  police- 
men's i>ension  fund,  as  required  by  law,  from 
1899  until  May  1,  1902,  when  his  name  was 
stricken  from  the  pay  roll  of  the  department 
May  27,  1001,  while  attempting  to  board  a 
street  car  to  go  from  bis  beat  to  his  home, 
be  was  permanently  Injured  by  losing  his  left 
foot,  whereby  it  was  rendered  necessary 
that  he  should  be  retired  from  the  police 
force.  January  17,  1902,  as  a  patrolman,  he 
tiled  his  petition  with  the  trustees  of  the  po- 
licemen's pension  fund  for  dne  proceed- 
ings to  be  taken  for  bis  retirement,  with  tbe 
right  to  participate  In  the  pension  fund  un- 
der such  chapter  265.  December  3,  1908, 
such  application  was  denied  upon  tbe  ground, 
that  prior  thereto  be  was  duly  discharged 
from  the  police  force.  After  be  recovered 
from  bis  injury  so  as  to  report  for  duty,  be 
did  so  and  was  thereupon  informed  by  tbe 
chief  of  police  that  In  bis  crippled  condition 
he  could  not  be  used.  Shortly  thereafter 
be  learned,  incidentally,  that  it  was  claimed 
he  bad  been  discharged  for  being  intoxicated 
while  on  duty.  Tbe  charge  made  against  him 
in  that  regard  was  groundless. 

Tbe  return  to  the  alternative  writ  was  In 
part  to  this  effect:  September  20,  1901,  a 
lieutenant  of  tbe  police  force  of  the  city  of 
Milwaukee  presented  to  the  chief  of  police, 
in  writing,  formal  charges  against  the  peti- 
tioner, to  the  effect  that  he  was  Intoxicated 
when  injured,  accompanying  the  charges 
with  a  recommendation  that  a  hearing  should 
be  granted  him,  at  a  place  and  time  speci- 
fied. Pursuant  to  such  recommendation 
such  bearing  was  duly  had  before  tbe  chief 
of  police  at  his  office,  four  members  of  the 
board  of  police  commissioners  being  present. 
H«  appeared  at  such  hearing  in  person  and 
by  attorney.  Witnesses  were  produced, 
sworn,  examined  and  cross-examined  on  both 
•tides  of  tbe  controversy.  At  the  close  of  the 
testimony  the  matter  was  taken  under  ad- 
visement by  the  chief  of  police.  On  May  1st 
thereafter   tbe   petitioner    was   duly   found 


guilty  of  the  charges  against  him  and  for 
that  reason  by  order  of  tbe  chief  of  police  he 
was  discharged  from  the  force.  He  has  not 
since  been  reinstated.  By  reason  of  bis  dis- 
cbarge be  was  not  entitled  to  be  recognized 
by  the  pension  board  aa  eligible,  under  any 
circumstances,  to  a  place  on  the  pension  roll. 

To  such  return  tbe  relator  answered, 
among  other  things,  that  at  tbe  hearing  men- 
tioned therein  he  was  Informed  by  the  chief 
of  police  that  he  was  permitted  to  be  present 
at  tbe  hearing  aa  a  matter  of  favor  only; 
that  the  chief  acted  without  consulting  bia 
associates,  who  were  believed  to  entertain 
opinions  contrary  to  the  conclusion  reached 
by  him. 

Upon  the  petition,  alternative  writ  thereto 
and  answer  to  such  return,  a  motion  was 
made  to  quash  such  writ,  which  was  grant- 
ed. Judgment  was  rendered  accordingly,  dis- 
missing the  proceedings  with  costs,  and  the 
relator  appealed. 

John  Toohey  and  Julius  E.  Roehr,  for  ap- 
pellant. Hoyt,  Doe,  Umbreit  &  Olwell,  for 
respondent. 

MARSHALL,  J.  (after  stating  tbe  facts). 
Tbe  rights  of  appellant  are  ruled  by  chapter 
2C5,  p.  443,  Laws  1809,  providing  for  tbe  crea- 
tion and  administration  of  a  pension  fond  Id 
such  cities  aa  Milwaukee,  and  section  9  of  tbo 
charter  of  such  city,  regarding  tbe  power  of 
the  chief  of  police  therein  to  discharge  mem- 
bers of  its  police  force. 

The  first  section  of  such  pension  law  pro- 
vides that  it  is  for  the  benefit  of  "disabled 
and  superannuated  members  of  tbe  police  de- 
partment and  the  widows  and  orphans  of  de- 
ceased members  thereof."  That  onmlstak- 
ably  suggests  at  tbe  outset  a  legislative  idea 
that  only  members  of  the  police  department 
should  t>e  eligible  to  be  placed  on  tbe  pension 
roll.  That  Is  In  harmony  wltb  section  8  of 
the  law,  which  provides  that  "If  any  member 
of  tbe  police  department  shall,  while  engaged 
In  the  po-formance  of  bis  duty  as  such  police- 
man, be  Injured  and  found,  upon  examination 
by  a  medical  officer,  ordered  by  the  said 
board,  [tbe  governing  board  of  the  pension 
fund],  to  be  physically  or  mentally  perma- 
nently disabled  by  reason  of  service  In  aucb 
department,  so  as  to  render  necessary  bia  re- 
tirement from  service  In  such  department, 
such  board  shall  retire  such  disabled  mem- 
ber from  service."  There  again  It  will  be 
observed,  only  members  of  the  police  force  are 
ellgrlble  to  retirement  to  tbe  pension  list  Tbe 
use  of  tbe  word  "retire"  implies,  necessarily, 
that  a  candidate  for  retirement  to  be  eligible 
therefor  must  be  so  circumstanced  at  tbe 
time  of  favorable  action  upon  bis  application 
that  be  can  be  retired,  that  be  can  be  taken 
from  the  pay  roll  of  the  department  and  put 
on  tbe  pension  roll. 
True,  the  language  of  section  8  la  to  tbe 
I  effect  that  a  policeman  "Injured  while  in 
>  service  and  found,"  In  the  manner  provided 
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for,  to  be  nnflt  for  active  service  shall  be 
placed  on  the  retired  list  by  the  governing 
board  of  the  pension  fund.  Bat  viewing  the 
sectioa  as  a  whole,  it  seems  very  plain  that  It 
contemplates  that  only  members  of  the  po- 
lice force  are  eligible  to  retirement  The  last 
part  of  the  section  "shall  retire  such  dis- 
abled members"  unmistakably  Indicates,  as 
does  the  whole  scope  of  the  law,  that  the  pen- 
sion board  are  not  expected  to  enter  the  final 
order  of  retirement  unless  the  candidate  is 
Ii^prsesentl  a  policeman. 

Counsel  for  appellant  suggest  that  if  the 
foregoing  construction  of  the  law  be  the  cor- 
rect one  the  right  to  a  pension  should  be 
deemed  vested  at  the  time  the  disablement 
of  the  policeman  occurs,  subject  to  the  report 
of  the  examining  physician,  upon  which  the 
trustees  of  the  pension  fund  are  required  to 
act,  and  that  such  vested  right  suspends  the 
authority  of  the  chief  of  police  to  dismiss  its 
I>osses8or,  notwithstanding  the  general  power 
granted  to  him  in  respect  to  dismissals  from 
the  force.  Counsel  argue  that  otherwise  it 
would  be  within  the  power  of  the  chief  in  any 
case  to  nullify  the  pension  law  as  to  one 
whom  be  desired  to  keep  from  the  pension 
list  That  at  the  first  Impression  appeared 
plausible,  but  after  a  careful  consideration 
thereof  It  seems  unsound.  Doubtless  the  leg- 
iiilatlve  idea  In  lodging  with  the  ctilef  of  po; 
lice  supreme  disciplinary  authority  over  the 
force  under  his  charge  was  to  Impliedly  bind 
him  to  administer  it  with  discretion.  It 
would  be  highly  unreasonable,  it  seems,  to 
bold  that  the  Jurisdiction  of  the  chief  Is  by 
mere  Implication  ousted  by  the  circumstance 
that  otherwise  an  unfaithful  member  of  the 
police  foi;ce  might  lose  his  opportunity  to  par- 
ticipate in  the  benefits  of  the  pension  fund. 
Probably,  if  It  were  shown,  clearly.  In  any 
case  that  the  chief  abused  his  discretion,  his 
act  would  be  held  void  for  Jiu-isdlctlonal  er- 
ror and  so  not  efficient  to  Interfere  with  the 
subject  thereof  being  eligible  for  a  pension. 
But  nothing  of  that  kind  Is  shown  in  this 
case. 

We  have  not  overlot^ed  oounsel's  reference 
to  sections  11  and  17  of  the  pension  law.  The 
former  provides  that  the  act  shall  apply  to 
present  and  future  members  of  the  police 
force  of  any  city  of  the  first  class.  That 
cannot  be  held  to  make  every  person  who  at 
the  time  of  the  passage  of  the  law  was,  or 
who  became  thereafter,  a  member  of  the 
police  force  of  such  city  necessarily  eligible 
to  a  pension.  Otherwise  one  might  be  so 
eligible  years  httee  his  coimection  with  the 
police  department  was  terminated.  True,  the 
meaning  of  such  section  is  that  any  one  who 
was  a  policeman  when  the  act  was  passed, 
or  thereafter  became  such,  may  be  eligible 
for  a  place  on  the  pension  roll,  but  condition- 
ed upon  his  satisfying  the  calls  for  eligibility 
at  the  time  when  the  retiring  board  is  re- 
qnired  to  act  one  of  such  calls  being,  as  be- 
fore indicated,  for  present  membership  on  the 
force. 


Section  17,  referred  to,  was  intended  to 
maku  all  the  provisions  of  the  city  charter, 
on  the  subject  of  pensioning  policeman,  har- 
monize with  the  new  system.  It  has  no  ref- 
erence to  those  provisions  of  the  charter  re- 
garding the  organization  and  management  of 
the  police  force.  That  is  a  subject  entirely 
foreign  to  the  pension  law. 

A  suggestion  is  made  as  to  how  the  pen- 
sion law  and  the  provisions  of  the  city  char- 
ter, empowering  the  chief  of  police  to  sever 
the  relations  of  any  member  of  the  police  force 
therewith  can  be  harmonized.  There  is  no 
want  of  harmony  that  we  can  discover,  90 
we  cannot  enter  the  field  of  construction  in 
respect  thereto.  The  office  of  policeman  of 
the  dty  of  Milwaukee  Is  a  legislative  crea- 
tion. The  power  that  created  It  was  com- 
petent upon  familiar  principles,  to  make  any 
regulation  deemed  best  for  filling  the  office 
and  for  creating  a  vacancy  therein.  The 
provisions  in  that  regard  are  entirely  inde- 
pendent of  the  pension  legislation.  The  chief 
of  police  is  required  to  perform  his  duties 
regardless  of  the  pension  department,  and 
the  governing  board  thereof  is  required  to 
act  upon  a  case  within  its  Jurisdiction,  upon 
proper  presentation  thereof  showing  juris- 
dictional essentials,  and  not  otherwise. 

A  fair  analysis  of  the  pension  law  and  the 
Milwaukee  city  charter  referred  to,  without 
the  aid  of  anything  other  than  elementary 
principles,  would  seem  to  lead  logically  to  the 
conclusions  above  reached.  A  reference  to 
People  ex  rel.  Tuck  v.  French  et  al.,  108  N. 
K.  105,  15  N.  B.  188,  cited  to  our  attention 
'by  respondent's  counsel,  shows  that  the  samo 
conclusion  was  reached  by  the  New  Tork 
court  that  we  have  arrived  at.  The  decision 
turned  on  the  effect  of  chapter  864,  p.  611. 
of  the  Laws  of  New  York  for  1885,  providing 
that  any  member  of  the  police  force  oi^  New 
York  Oily  after  having  served  20  years  or 
more,  upon  his  own  application  in  writing 
shall,  by  resolution  adopted  by  a  majority 
vote  of  all  of  the  members  of  the  board  be 
relieved  and  placed  on  the  roll  of  the  pension 
fund.  It  will  be  observed  that  giving  the 
force  thereto  which  counsel  ascribes  to  sec- 
tion 8  In  the  pension  law  here,  a  membef  of 
the  New  York  police  force  upon  serving  the 
requisite  time  would  possess  a  vested  right 
to  be  placed  upon  the  pension  roll,  which 
could  not  be  disturbed  by  any  administrative 
act  thereafter  suspending  him  from  the  force. 
The  court  held  otherwise,  saying  in  effect 
that  it  is  competent  for  the  police  board, 
having  authority  to  discipline  members  of  the 
force,  to  discharge  one  after  his  full  term  of 
20  years'  service  has  expired,  regardless  of 
the  fact  that  his  application  for  retirement  is 
pending,  and  that  such  discbarge  ousts  the 
pension  board  from  jurisdiction  to  retire  the 
applicant  to  the  pension  roll,  as  the  law  per- 
mits only  members  of  the  police  force  to  be  so 
retired; — that  it  is  essential  thereto  that  the 
subject  thereof  shall  actually  be  a  member 
of  the  police  force  at  the  time  of  the  final 
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act  required  to  be  performed  by  the  retiring 
board  transferring  blm  from  tlie  active  to  the 
pension  roll.  It  was  there  suggested,  as  here, 
that  the  application  for  a  pension  having 
been  made  no  occurrence  thereafter  could 
affect  the  right  of  the  applicant  This  lan- 
guage was  used: 

"It  Is  not  that  [the  application  for  a  pen- 
sion] -which  retires,  but  the  resolution  of  the 
board,  passed  by  a  majority  of  all  Its  mem- 
bers, for  so  is  the  statute.  That  boai'd  has  a 
right,  and  it  is  its  duty,  npon  receiving  the 
application  •  •  •  to  determine,  first 
whether  the  applicant  has,  as  be  asserts, 
served  for  the  full  period  of  twenty  years 
as  a  member  of  the  force,  and,  second,  what 
amount  of  pension  within  the  prescribed  11m- 
,  its  should  be  awarded  to  him,  •  •  •  and 
make  an  order  retiring  the  officer  from  the 
force.  Until  then  he  remains  a  policeman, 
subject  to  the  discipline  and  authority  of  the 
board  [the  board  having  disciplinary  anthor- 
ity  was  also  the  retiring  board].  *  •  •' 
Their  order  removing  him  from  his  office 
*  *  *  was  valid  and  effectual,  and  so  be 
lost  his  position  and  with  it  all  right  to  be 
retired  upon  a  pension." 

As  there  held  the  proceedings  for  retiring 
a  policeman,  under  the  law,  contemplate  put- 
ting an  end  to  his  services  in  that  way. 
Therefore,  to  be  eligible  therefor  one  mnst 
actually  be  a  policeman  up  to  the  final  order 
placing  bis  name  on  the  retired  list 

The  Judgment  is  affirmed. 


UI-LBICH  T.  ULLRICH  et  al. 
(Supreme  Court  of  Wisconsin.     Nov.  IS,  1904.) 

PABTII70N — BIOHT  TO  IfAINTAIK  ACTION— WID- 
'OW— STATDTBaS — OONSTBUCTION. 

1.  Under  Rev.  St.  1898,  i  8101,  providing  that 
all  persons  holding  lands  els  joint  tenants  or 
tenants  in  common  may  have  partition  thereof, 
and  that  such  action  may  be  maintained  by  any 
person  who  has  any  estate  in  possession  of  the 
lands  of  which  partition  is  sought,  a  widow  in 
exclusive  possession  of  the  homestead  of  her 
deceased  husband,  and  having  an  unassigned 
dower  interest  in  other  real  estate  of  decedent, 
cannot  maintain  partition  against  the  heirs  of 
decedent 

2.  Neither  Laws  1899,  p.  613,  c.  336,  making 
complete  provision  for  the  asrertainraent  and 
adjudication  of  the  rights  of  defendants  in  par- 
tition suits  who  are  entitled  to  dower  or  home- 
stead rights  in  the  property,  nor  Laws  1903, 
p.  442,  c.  280,  defining  the  power  of  the  courts 
in  partition  actions  in  the  matter  of  the  litiga- 
tion of  conflicting  interests  and  titles,  as  well 
as  the  assignment  of  hompRtead  and  dower 
rights.  aSecte,  either  expressly  or  by  implica- 
tion. Rev.  St  1898,  i  3101,  providing  that  an 
action  *for  partition  may  be  maintained  by  any 
person  who  has  any  estate  in  possession  of  the 
lands  of  which  partition  is  sought ;  and  since, 
under  the  latter  section,  a  widow  in  exclusive 
possession  of  the  homestead  of  her  deceased 
husband,  and  having  an  unassigned  dower  in- 
terest in  other  real  estate  of  decedent,  cannot 
maintain  partition  against  the  heirs  of  the  hus- 
band, neither  can  she  do  so  by  virtue  of  either 
the  chapters  of  the  Laws  of  1899  or  1903  to 
which  reference  has  been  made. 


Appeal  from  Circuit  Court  Milwaukee 
County;   Orren  T.  Williams,  Judge. 

Action  by  Johanna  Ullrich  against  WilliaiD 
Ullrich  and  others.  From  an  order  overrul- 
ing demurrer  to  complaint  defendants  ap- 
peal.   Reversed. 

This  is  an  action  for  partition  of  real  es- 
tate. The  complaint  alleges  that  the  plain- 
tiff is  the  widow  of  one  Ignatz  Ullrich,  de- 
ceased, who  died  January  29,  1903,  leaving  a 
homestead  and  about  20  other  parcels  of  real 
estate  in  Milwaukee  county;  that  the  plain- 
tiff is  in  possession  of  the  'homestead,  and 
has  a  dower  interest  in  the  other  lands;  that 
three  of  the  defendants  are  children  and  five 
are  grandchildren  of  the  deceased,  all  con- 
stituting the  heirs  at  law  of  the  deceased; 
that  the  said  children  and  grandchildren  own 
the  said  real  estate  subject  to  the  homestead 
and  dower  rights  of  the  plaintiff.  Certain 
of  the  defendants  are  named  as  having  some 
Interest  in  the  property,  and  the  administra- 
tor was  also  Joined  as  a  defendant  and  par- 
tition of  the  property  is  demanded.  The  de- 
fendants demurred  generally  to  the  com- 
plaint, and,  the  demurrer  being  overruled, 
the  defendants  appeal. 

Austin,  Febr  &  Gebiz,  for  appellants.  He- 
BIroy  &  Escbweiler,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
The  question  is  whether  a  widow  In  posses- 
sion of  the  homestead,  and  having  an  unas- 
signed dower  interest  in  other  real  estate, 
can  maintain  a  partition  action  against  the 
heirs  of  the  husband.  This  question  seems 
to  be  settIM  by  a  mere  reading  of  the  first 
section  of  tbe  chapter  on  partition,  which 
says:  "All  persons  holding  lands  as  Johit 
tenants  or  tenants  in  common  may  have  pai^ 
tltlon  thereof  by  civil  action.  •  •  •  Such 
action  may  be  maintained  by  any  person  who 
has  any  estate  in  possession  of  the  lands  of 
which  partition  is  sought  but  not  by  any  one 
who  has  only  an  estate  therein  in  reversion 
or  remainder."  Section  3101,  Rev.  St  Wis. 
1898.  As  said  in  Pabst  Brewing  Co.  r. 
Melms  et  al.,  105  Wis.  441,  81  N.  W.  882.  76 
Am.  St  Rep.  921,  "tbe  object  of  this  statute 
was  plainly  to  settle  and  obviate  tbe  dis- 
putes and  difficulties  attending  the  Joint  occu- 
pancy of  lands,  and  to  sever  tbe  undivided 
possession  so  that  eacb  person  entitled  to 
such  possession  should  thereafter  tiave  a 
right  to  the  sole  possession  of  a  certain  part 
of  the  property,  instead  of  a  general  right 
with  tbe  other  co-tenants  to  tbe  possession  of 
the  whole."  Tbe  idea  is  that  there  Is  a  con- 
current undivided  possession  of  the  whole 
by  all  the  tenants,  which  is  to  be  transformed 
into  separate  possession  -by  each  tenant  of  a 
specific  part  There  is  no  such  concurrent, 
undivided  possession  existing  here.  The 
plaintiff  is  neither  a  Joint  tenant  nor  a  tenant 
in  common  with  any  of  the  defendants  as  to 
any  of  the  lands.  She  is  in  exclusive  pos- 
session of  the  homestead,  and  she  has  odIt 
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an  unassigned  dower  right  in  the  remaining 
landB.  An  unassigned  dower  right  Is  not  an 
estate  tn  lands.  Howe  v.  McGivern,  2S  Wis. 
625;  Farnsworth  t.  Cole,  42  Wis.  403;  10 
Am.  &  Bng.  %C7.  Of  Law  (2d  Ed.)  p.  146. 

It  Is  argued  that  by  chapter  336,  p.  613,  of 
the  Laws  of  1889,  and  chapter  280,  p.  442,  of 
the  Laws  of  1903,  the  statutes  governing  the 
action  of  partition  have  been  so  far  changed 
as  to  permit  a  persm  circumstanced  as  this 
plaintiff  is  to  bring  a  partition  actloa  In- 
spection of  these  acts,  however,  clearly  dem- 
onstrates that  such  is  not  the  case.  The  first 
of  these  acts  was  Intended  to  va&ke  complete 
provision  for  the  ascertainment  and  adjudi- 
cation of  fhe  rights  of  defendants  In  partition 
suits  who  were  entitled  to  dower  or  home- 
8t<>ud  rights  In  the  property,  while  the  second 
of  the  acts  was  Intended  to  give  great  scope 
to  the  action  In  the  matter  of  the  litigation 
of  conflicting  Interests  and  titles,  as  well  as 
the  assignment  of  homestead  and  dower 
riglits;  bat  neither  of  the  acts  affects  the 
provisions  of  section  3101,  supra,  either  ez- 
prossly  or  by  implication. 

Order  reversed  and  action  remanded,  with 
directions  to  sustain  the  demurrer  to  the 
complaint 


MANSKB  ▼.  CITY  OF  MILWAUKEE  et  al. 
(Supreme  Court  of  Wisconsin.    Nov.  15,  1904.) 

MUNICIPAL    COBPOBATIONS— FTBB     DEPABTUENT 

— KMPLOTiS— NEOLiaENCE— LI  A  - 

BILITT   OF  CITT. 

1.  Where  a  city  council  was  empowered  to 
establish  a  fire  department,  and  to  purchase  ma- 
tcDal  and  equip  and  ran  the  same,  and  to  em- 
ploj;  aecessai-y  help,  the  city  had  power  to  au- 
tliorize  the  purchase  of  all  necessary  coal  for 
such  department,  tuid  employ  help  to  transport 
the  same  from  the  coal  docks  to  the  place  of 
use. 

2.  Though  a  city  had  power  to  maintain  a 
fire  department,  porchase  coal,  and  employ  help 
to  transport  the  same  to  the  place  of  use,  it 
wa»  not  liable  for  a  personal  injury  occasioned 
by  the  negligence  of  an  employs  engaged  in 
scch  work. 

Appeal  from  Superior  Court,  Milwaukee 
County;   J.  O.  Ludwig,  Judge. 

Action  by  Frank  Manske  against  the  city 
of  Milwaukee,  impleaded  with  another. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant city  appeals.    Reversed. 

This  is  an  appeal  by  the  city  from  an  or- 
der overruling  its  demnrrer  to  the  complaint 
alleging.  In  effect,  that  June  26,  1903,  the 
plaintiff  was  an  employg  of  the  Milwaukee- 
Western  Fuel  Company,  a  corporation  enga- 
ged in  buying  and  selling  ail  kinds  of  coal, 
and  having  Its  docks  and  principal  place  of 
business  in  Milwaukee;  that  as  such  em- 
ploy6  it  was  the  plaintiff's  duty  to  help  load 
and  unload  and  weigh  coal  upon  the  docks  of 
the  company;  that  on  the  same  day,  and  for 
some  time  prior  thereto,  the  defendant  Brown 

f  2.  See  Municipal  Corporations,  vol.  86,  Cent.  Die. 
»J  1557,  1672,  1674. 


was  in  the  employ  of  the  city,  and  as  such  it 
was  his  duty  to  assist  in  the  loading  and 
weighing  of  coal  purchased  by  the  city  for 
the  use  of  its  Are  department;  that  on  the 
day  named  Brown  was  in  charge  of  a  certain 
tug  operated  and  controlled  by  the  city, 
which  was  anchored  and  fastened  near  the 
docks  of  the  company  in  the  city;  that  the 
company,  pursuant  to  contract  with  the  city, 
bad  agreed  to  deliver  a  certain  quantity  of 
coal  to  the  city  for  the  use  of  its  fire  de- 
partment; that  in  pursuance  of  such  contract, 
and  to  carry  away  the  coal  so  purchased  by 
the  city.  Brown  called  with  the  tng  at  the 
docks  of  the  company;  that  before  loading 
the  coal  on  the  tug  it  was  necessary  to  weigh 
the  same;  that  the  plaintiff,  with  the  assist- 
ance of  other  employes  of  the  company,  load- 
ed a  pair  of  scales  on  'a  cart  and  transported 
the  same  to  that  portion  of  the  docks  near 
which  the  tug  was  fastened;  that  when 
they  arrived  there  the  cart  was  stopped,  and 
the  plaintiff  took  hold  of  the  scales  with  his 
right  liand  at  a  small  opening  at  the  bottom 
thereof  Intended  for  that  purpose;  that  the 
plaintiff  waited  for  bis  co-employ6s  to  as- 
sist him  in  taking  down  the  scales,  which 
were  very  heavy,  and  required  the  combined 
strength  of  four  men  to  take  them  safely 
from  the  cart;  that  Brown  then  and  there 
boasted  that  he  could  take  the  scales  down 
alone  without  any  assistance  whatever;  that 
Brown  moved  toward  the  scales;  that  the 
plaintiff  and  bis  co-employes  told  him  to 
keep  away;  that  such  warning  had  scarcely 
been  uttered  before  Brown  recklessly,  care- 
lessly, and  negligently  pushed  the  scales 
along  the  cart,  the  bottom  of  which  was  in- 
clined in  the  direction  in  which  the  scales 
were  so  pushed;  that  before  the  plaintiff 
bad  opportunity  of  removing  his  right  hand 
from  said  opening  the  scales  were  negligent- 
ly and  recklessly  pushed  over  the  plaintiff's 
right  hand  by  Brown,  thereby  severely  bruis- 
ing said  hand  and  crashing  the  ring  finger 
of  that  hand  so  that  the  same  will  have  to 
be  amputated;  that  the  plaintiff  folly  be- 
lieved that  Brown  would  not  meddle  with 
the  scales  after  he  had  been  warned  to  keep 
away;  that  Brown  acted  so  suddenly  that 
the  plaintiff,  in  the  exercise  of  due  care,  was 
unable  to  escape  the  consequences  of  Brown's 
reckless  and  negligent  acts.  Then  follow 
several  allegations  as  to  the  nature  and  ex- 
tent of  the  plaintiff's  injury  and  damages. 

Carl  Hunge,  City  Atty.,  and  W.  J.  Zlm- 
mers,  Asst  City  Atty.,  for  appellant.  £>.  J. 
Dalton  and  W.  F.  Thlel,  for  respondent. 

CA8S0DAY,  0.  J.  (after  stating  the  facts). 
We  are  constrained  to  agree  with  counsel  for 
the  plaintiff  that  at  the  time  of  the  injury 
the  defendant  Brown  was  acting  within  the 
scope  of  his  employment  The  important 
question  presented  is  whether  the  city  Is  lia- 
ble for  his  alleged  careless  and  negligent  con- 
duct while  so  acting.    The  common  council 
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of  the  city  was  empowered  to  establish  a  fire 
department,  and  "to  purchase  Are  engines 
and  other  Are  apparatus,  and  to  organize  a 
fire  department,  composed  of  a  chief  en- 
gineer, one  or  more  assistant  engineers,  and 
such  other  officers  and  men  as  shall  be  re- 
quired and  employed  In  the  management 
and  conduct  of  such  fire  engines  and  ap- 
paratus, and  to  establish  rules  and  regula- 
tions for  such  department";  and  also  power 
to  purchase  material,  and  equip  and  run  such 
department,  including  the  power  to  employ 
the  officers  and  men  specifically  named,  "and 
all  other  necessary  help."  Chapter  14  of  the 
charter,  and  particularly  sections  3  and  4. 
Uf  course,  the  common  council  not  only  had 
the  powers  thus  expressly  granted,  but  also 
such  other  powers  as  might  be  necessary  or 
convenient  to  carry  into  execution  the  pow- 
ers thus  expressly  granted.  Oilman  v.  City 
of  MUwaukee,  61  Wis.  592,  21  N.  W.  640,  and 
cases  there  dted.  Such  powers  were  suffi- 
cient to  authorize  the  purchase  of  all  neces- 
sary coal  for  the  fire  department,  and  to 
transport  the  same  from  the  docks  to  the 
place  of  use,  and  to  employ  all  necessary 
help  to  do  such  work.  It  sufficiently  appears 
from  the  complaint  that  Brown  was,  at  the 
time  of  the  injury,  an  employ^  of  the  city  in 
the  fire  department  In  conducting  a  fire 
department,  the  city,  in  the  language  of  Chief 
Justice  Dixon,  "is  engaged  In  the  perform- 
ance of  a  public  service,  in  which  it  has  no 
particular  interest,  and  from  which  it  derives 
no  special  benefit  or  advantage  in  its  cor- 
porate capacity,  but  which  it  is  bound  to  see 
performed  In  pursuance  of  a  duty  imposed  by 
law  for  the  general  welfare  of  the  inhab- 
itants or  of  the  community."  Hayes  v.  City 
of  Oshkosh,  33  Wis.  318,  14  Am.  Rep.  760. 
That  case  followed  cases  in  Massachusetts, 
where  It  was  held  that:  "A  city  is  not  liable 
for  a  i)er8onal  injury  occasioned  by  the  neg- 
ligence of  the  members,  appointed  and  paid 
by  the  city  counull,  of  a  fire  department  es- 
tablished by  the  city  council  pursuant  to  an 
act  of  the  Legislature."  Hafford  v.  City  of 
New  Bedford,  16  Gray,  297; .  Fisher  v.  Bos- 
ton, 104  Mass.  87,  6  Am.  Rep.  196.  Such 
seems  to  be  the  general  rule.  Jewett  v.  City 
of  New  Haven,  38  Conn.  368,  9  Am.  Rep. 
382;  WUcox  v.  City  of  Chicago,  107  HI.  834, 
47  Am.  Rep.  434;  Robinson  v.  City  of  Evans- 
vllle,  87  Ind.  334,  44  Am.  Rep.  770;  McFad- 
den  V.  Town  of  Jewell,  119  Iowa,  321,  93  N. 
W.  302,  60  L.  R.  A.  401,  97  Am.  St  Rep.  321; 
20  Am.  &  Eng.  Bncy.  Law  (2d  Ed.)  1205,  and 
cases  there  cited;  2  Dillon,  Mun.  Corp.  (4th 
Ed.)  {  976.  Later  cases  In  this  court  are  to 
the  same  effect  Kuehn  v.  City  of  Milwau- 
kee, 92  Wis.  263,  66  N.  W.  1030;  Folk  ▼, 
City  of  Milwaukee,  108  Wis.  359.  84  N.  W. 
420.  Such  rule  is  applicable  to  the  case  at 
bar. 

The  order  of  the  superior  court  is  revers- 
ed, and  the  cause  is  remanded,  with  direc- 
tion to  sustain  the  demurrer,  and  for  further 
proceedings  according  to  law. 


KELLER  ▼.  FENSKB.* 
(Snpreme  Court  of  Wisconsin.    Nor.  15.  1904.- 

VBNDOB  AND  FDBCHASEB— BBCOSDINO  OV  COS- 
VETANOBS— CONSTEUCnVB  NOTICE— BEI,ATION 
OF  LIFE  TENANT  AND  KEICAINDBBMAN— FUB- 
OHASB  OF  OXrrSTANDINO  TTTLE  BT  UFE  RN- 
ANT— BIGHTS  OF  BBKAINDESICAN— AOOOUNT- 
ING. 

1.  An  owner  executed  a  mortgage,  and  then 
conveyed  the  premises  to  a  grantee  who  assum- 
ed the  incumbrance.     The  grantee  conveyed  the 

£  remises  to  plaintiff,  reserving  a  life  estate  in 
is  wife,  who  took  possession.  The  mortgage 
was  foreclosed,  and  at  foreclosure  sole  the  prop- 
erty brought  a  sum  just  sufficient  to  pay  the 
debt  and  costs.  The  purchaser  at  .the  fore- 
closure sale  received  the  sheriff's  deed,  and  con- 
veyed the  premises  to  the  wife  continuing  in 
possession,  who  paid  what  the  purchaser  had 
paid.  The  wife  conveyed  the  premises  In  fee 
to  defendant  who,  after  her  death,  tocdc  poeaes- 
sion.  All  the  conveyances  were  duly  recorded 
at  the  time  they  were  respectively  executed. 
HM,  that  defenoant  took  the  title  with  notice 
that  the  wife  was  merely  a  life  tenant,  with  re- 
mainder in  tee  in  plaintiff. 

2.  Since  the  relation  of  life  tenant  in  posses- 
sion and  tenant  in  remainder  subsisted  between 
plaintiff  and  the  wife,  the  latter's  acquisition  of 
the  outstanding  title  at  the  foreclosure  sale  was 
for  the  Joint  benefit  of  herself  and  the  remain- 
derman, on  the  latter  contributing  his  share  of 
the  sum  paid  therefor ;  the  life  tenant  having  a 
lien  on  the  real  estate  to  the  amount  paid 
above  her  share. 

8.  Since  the  plaidtiff  became  the  owner  of 
the  premises  in  fee  at  the  death  of  the  wife,  an 
accounting  between  plaintiff  and  defendant  who 
in  good  faith  took  possession  on  the  wife'& 
death,  must  be  bad ;  defendant  being  chargo- 
able  vrith  the  income  of  the  estate  from  Otf 
termination  of  the  life  estate,  less  the  amount 
paid  by  him  for  taxes  and  for  improvements 
and  plaintiff  being  liable  to  the  estate  of  the 
life  tenant  for  the  sum  paid  by  the  latter  to  pur- 
chase the  outstanding  title,  less  the  interest 
paid  thereon. 

Appeal  from  Circuit  Court,  Mllwankee 
County;    Orren  T.  Williams,  Judge. 

Action  by  Louise  Keller  against  William  F. 
Fenske.  From  a  Judgment  dismissing  the 
complaint,  plaintiff  appeals.    Reversed. 

An  action  In  equity  wherein  the  plaintiff 
seelcs  to  redeem  from  defendant's  interest  in 
certain  real  estate.  She  asks  for  an  account- 
ing, and  the  right  to  discharge  the  defend- 
ant's lien  by  payment  of  such  sums  as  may 
be  found  due  from  her,  and  to  be  adjudged 
the  owner  of  the  premise*.  Defendant  ad- 
mitted most  of  the  facts  as  alleged  In  the 
complaint,  but  averred  that  he  was  the  own- 
er in  fee  of  the  premises,  free  from  any 
*  claim,  right  or  interest  and  denied  that 
plaintiff  had  any  right  to  or  Interest  In  the 
premises  to  entitle  her  to  the  relief  demanded. 

The  material  facts  of  the  case,  covered  by 
the  pleadings  and  findings  of  the  court  are 
clearly  and  concisely  set  forth  in  the  state- 
ment of  appellant's  brief,  which  we  will 
adopt,  and  Is  as  follows:  "Prior  to  Bilarch 
15,  1S94,  one  Caroline  Lnabs  was  the  owner 
in  fee  simple  of  a  certain  lot  in  the  Thir- 
teenth Ward  of  the  city  of  Milwaukee,  par- 

*For  iratnloQ  on  motion  to  correct  judsmeot.  ■•• 
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tlcTilarlj  described.  In  December,  1890,  sbe 
and  her  husband  had  Incumbered  tbia  lot 
bj  a  mortgage  in  the  amount  of  $800,  se- 
curing a  note  In  sucb  amount;  and  such 
mortgage  was  duly  recorded  In  the  office  of 
the  register  of  deeds  of  Milwaukee  county 
the  day  after  its  execution.  On  March  15, 
1894,  Caroline  Laabs  and  her  husband  con- 
veyeifl  the  lot  by  warranty  deed  to  one  Fred- 
erick William  Fenske,  subject  to  the  incum- 
brance of  $800,  which  was  assumed  by  the 
grantee.  Frederick  William  Fenske  and  Lou- 
ise, his  wife,  entered  into  possession  of  the 
premises;  and  on  March  24,  1896,  they  exe- 
cuted and  delivered  to  the  plaintiff  the  deed. 
*  •  •  The  plaintiff,  Louise  Keller,  was  at 
the  time  of  beginning  the  action  a  married 
xroman;  but  in  1896  and  nntll  1902  sbe  was 
unmarried,  and  bore  the  name  of  Louise 
Sood,  and  is  the  grantee  in  remainder  named 
In  such  deed.  In  such  deed  B^ederlck  Wil- 
liam Fenske  and  his  wife  conveyed  the  real 
estate  in  qnestion  to  the  plaintiff,  reserving 
to  Louise  Fenske  an  estate  therein  for  .the 
period  of  her  natural  life.  This  deed  was 
duly  recorded  in  the  office  of  the  register  of 
deeds  of  Milwaukee  county  on  March  31, 
1896;  and  Louise  Fenske  entered  into  xxm- 
sesslon  of  the  premises,  and  became  seised 
of  a  life  estate  therein,  and  the  plaintiff  be- 
came seised  of  the  estate  in  remainder.  The 
principal  sum  of  the  mortgage  Incumbrance 
on  the  premises  remained  unpaid,  and  there 
was  no  interest  paid  upon  the  incumbrance 
after  the  period  ending  June  15,  1897.  By 
reason  of  the  default  In  the  payment  of  prin- 
cipal and  interest,  the  mortgagee  instituted 
a  suit  for  the  foreclosure  of  the  mortgage, 
making  both  Louise  Fenske  and  the  plaintiff 
parties  defendant,  and  serving  them  with 
process,  and  filing  notice  of  Us  pendens  in 
proper  form.  In  such  foreclosure  action  on 
December  18,  1897,  Judgment  of  foreclosure 
and  sale  In  the  usual  form  was  entered,  in 
the  amount  of  $824.40,  for  the  amotmt  due 
upon  the  note  and  mortgage  for  principal  and 
interest  since  June  15,  1897,  and  for  $171.96, 
solicitor's  fees,  costs,  and  disbursements. 
The  Judgment  of  foreclosure  remained  whol- 
ly unpaid,  and  after  the  expiration  of  the 
year  for  redemption  the  premises  were  ad- 
vertised for  sale  pursuant  to  the  Judgment, 
and  sold  by  the  sheriff  on  February  13, 
1899,  to  W.  H.  Timlin,  for  the  sum  of  $1,- 
092.86,  which  snm  was  sufficient  to  pay  the 
costs  and  expenses  of  the  sale  and  the 
amount  due  upon  the  Judgment  and  interest 
In  full,  leaving  neither  surplus  nor  deficiency. 
A  sheriff's  deed  was  executed  and  delivered 
pursuant  to  the  sale,  and  recorded,  and  re- 
port of  sale  filed,  and  sale  confirmed.  Three 
months  thereafter  and  on  May  11,  1899, 
•  •  •  procured  •  •  •  a  warranty  deed 
of  the  same  to  be  executed  to  her  by  W.  H. 
Timlin  and  wife,  and  she  paid  therefor  the 
sum  that  had  theretofore  been  paid  upon  the 
sheriff's  sale,  and  this  deed  was  duly  re- 
corded.   This  deed  was  executed  to  Louise 


Fenske  alone  as  grantee,  and  continuously 
from  March  24,  1896,  and  until  her  death, 
she  remained  in  possession  of  the  premises, 
enjoying  the  use.  Income,  profits,  and  bene- 
fits .thereof;  and  the  rents,  income,  profits, 
and  use  of  the  real  estate  at  all  times  ex- 
ceeded in  amount  and  value  the  amount' 
of  the  interest  on  the  mortgage  indebtedness, 
together  with  the  taxes  and  all  other  ex- 
penses of  maintaining  the  property.  •  •  * 
On  February  2,  1903,  the  defendant,  William 
F.  Fenske,  obtained  from  Louise  Fenske  a 
warranty  deed  of  the  premises,  which  be 
caused  to  be  recorded.  Louise  Fenske  died 
on  April  6,  1903.  •  •  •  All  the  convey- 
ances referred  to  in  the  complaint  were  exe- 
cuted, witnessed,  and  acknowledged  so  as 
to  be  entitled  to  record.  Before  the  com- 
mencement of  the  action,  and  after  the  death 
of  Louise  Fenske,  the  plaintiff  offered  to  the 
defendant  to  redeem  the  premises  from  sucb 
incumbrance  as  may  have  existed  in  favor 
of  Louise  Fenske  by  her  subrogation  to  the 
mortgage  in  the  amount-  advanced  by  her 
for  the  discbarge  of  the  principal  thereof  and 
the  costs  of  foreclosure,  and  not  repaid  to 
her,  which  Incumbrance  had  become  vested 
in  tbe  defendant  by  conveyance  to  bim  from 
Louise  Fenske;  and  tbe  plaintiff  demanded 
of  the  defendant  a  statement  of  such  amount, 
that  sbe  might  pay  the  same,  and  that  the 
defendant  release  and  quitclaim  to  her  the 
premises  on  payment  of  such  amount;  and 
tbe  defendant  refused  to  release  or  quitclaim 
the  premises  to  the  plaintiff  upon  any  terms 
whatsoever,  and  denied  her  interest  therein." 
The  court.  In  its  findings,  stated:  "That 
the  plaintiff  was  tbe  niece  of  Frederick  Wil- 
liam Fenske,  one  of  the  grantors  in  tbe  deed 
of  March  24,  1896,  and  the  plaintiff  was  at 
such  time  and  until  the  year  1902,  a  minor; 
that  tbe  amount  paid  by  the  purchaser  at 
the  foreclosure  sale  on  February  13th,  1899. 
for  the  sherifTs  deed  was  $1,092.86,  which 
was  sufficient  to  pay  the  costs  and  expen 
ses  of  such  sale,  the  amount  due  upon  the 
Judgment,  and  Interest,  In  full,  leaving  nei- 
ther surplus  nor  deficiency,  and  that,  of  such 
amount,  $81.53  represented  interest  accrued 
and  unpaid  upon  $800,  tbe  principal  sum  of 
the  mortgage,  leaving  $1,011.33,  representing 
tbe  principal  of  tbe  mortgage  indebtedness 
(without  interest  thereon),  and  costs,  so- 
licitor's tees,  and  expenses  of  sale;  and  that 
no  Interest  on  the  mortgage  incumbrance 
was  paid  after  June  15,  1897.  Tbe  findings 
further  show  that  the  defendant  paid,  as 
consideration  for  tbe  execution  and  deliv- 
ery to  liim  of  his  deed  from  Louise  Fenske 
of  February  2,  1903.  an  amount  not  in  ex- 
cess of  $400,  and  that  there  was  no  other  or 
further  consideration  for  such  deed,  and 
that  on  May  8,  1903,  and  before  the  com- 
mencement of  the  action,  tbe  plaintiff  de- 
manded of  the  defendant  the  right  of  redemp- 
tion, and  offered  to  redeem  the  premises  from 
defendant's  claim,  which  demand  and  of- 
fer were  refused,   substantially  as  alleged 
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In  tbe  complaint;  that  the  defendant,  after 
going  Into  possession  of  tbe  premises,  ex- 
pended upon  the  same  for  necessary  repairs 
the  sum  of  $150,  and  had  up  to  tbe  time  of 
the  trial  of  tbe  action,  namely,  January  27, 
1901,  collected  as  rents  of  tbe  premises  the 
fium  of  $94,  and  that  -the  rental  value  of  the 
premises  was  in  excess  of  the  taxes  thereon 
and  interest  upon  the  sum  of  $1,161.33;  and 
that  tbe  plaintiff  had  on  May  9, 1903,  filed  no- 
tice of  lis  pendens  in  the  office  of  the  reg- 
ister of  deeds  of  Milwaulcee  county,  and  filed 
her  complaint  lii  this  action."  Upon  these 
facts  the  court  ordered  judgment  In  favor  of 
the  defendant,  dismissing  the  complaint,  and 
Judgment  was  entered  accordingly.  This  is 
an  appeal  from  the  Judgment. 

Timlin  &  Olicksman,  for  appellant  John 
M.  Clarke  and  Howard  Van  Wyck,  for  re- 
spondent 

SIEBECKER,  J.  (after  stating  the  facts). 
Tbe  court  found  that  defendant  went  in€o 
possession  of  the  premises  under  warranty 
deed  from  the  life  tenant  immediately  upon 
her  death,  and  "that  be  received  and  ac- 
cepted the  deed  «  *  •  and  entered  into 
possession  of  tbe  premises  without  any 
knowledge  of  any  claim  of  right  to  or  inter- 
est therein  by  the  plaintiff."  It  appears  by 
the  above  statement  of  facts  that  the  record 
of  all  the  conveyances  and  foreclosure  pro- 
ceedings discloses  that  the  interest  In  the 
premises  at  the  time  the  foreclosure  pro- 
ceedings were  instituted  was  apportioned  be- 
tween the  defendant's  grantor,  as  life  tenant, 
and  plaintiff,  as  tenant  In  remainder,  and 
that  defendant's  grantor  bad  acquired  and 
held  the  title  obtained  at  the  sale  of  the 
premises  under  the  decree  of  foreclosure. 
The  defendant  took  the  title  from  the  orig- 
inal life  tenant  with  knowledge  of  its  bur- 
dens and  restrictions,  as  between  herself 
and  the  tenant  in  remainder,  under  the  rule 
that  the  recording  of  a  deed  entitled  to  rec- 
ord is  constructive  notice  of  its  existence  and 
contents  to  all  subsequent  purchasers  of  the 
land,  and  which  holds  them  to  have  knowl- 
edge of  what  appears  on  the  face  of  the  title 
under  which  they  claim.  Pringle  v.  Dunn, 
37  Wis.  449,  19  Am.  Rep.  772;  Weeks  v.  M., 
L.  S.  &  W.  By.  Co..  78  Wis.  501,  47  N.  W. 
737:  Gilchrist  v.  Foxen,  95  Wis.  428,  70  N. 
W.  685. 

It  appears  that  the  original  life  tenant, 
Louise  Fenske,  was  In  possession  of  the 
premises  at  the  time  of  the  Issuance  of  the 
sheriff's  deed  under  the  foreclosure  sale  on 
February  13,  1809,  and  that  she  continued  in 
such  possession,  collecting  and  using  the 
rents,  from  the  date  of  this  sale  to  the  time 
she  obtained  the  outstanding  title  under  the 
foreclosure  sale,  and  until  her  death.  The 
defendant  claims  the  right  to  the  possession 


under  deed  from  her  from  the  date  of  b^ 
death.  These  facts  show  that  the  relation- 
ship of  life  tenant  in  possession  and  teunnt  | 
in  remainder  subsisted  at  the  time  the  life 
tenant  purchased  the  outstanding  title  ob- 
tained at  tbe  foreclosure  sale.  Under  these 
circomstances,  the  law  regards  this  purchase 
by  the  life  tenant  as  made  for  the  Joint 
benefit  of  herself  and  the  tenant  in  re- 
mainder, and  precludes  her  from'  holding  it 
for  her  exclusive  benefit  if  the  tenant  in 
remainder  will  contribute  her  proper  share 
of  the  sum  paid  for  the  interest  thus  ac- 
quired, which  inures  to  the  benefit  of  both. 
Whatever  amount  the  life  tenant  paid  above 
her  proportionate  share  is  secured  to  her 
as  a  creditor,  and  she  becomes  subrogated  to 
a  lien  on  the  real  estate  so  purchased. 
Phelan  v.  Boylan,  25  Wis.  679;  Melms  ▼. 
Pabst  Brewing  Co.,  93  Wis.  140,  66  N.  W. 
244;  Allen  v.  De  Groodt  98  Mo.  159,  11  S. 
W.  2)40,  14  Am.  St  Rep.  626;  Whitney  v. 
Salter,  36  Minn.  103,  80  N.  W.  755,  1  Am. 
St  Rep.  656;  Daviess  v.  Myers,  18  B.  Mon. 
511. 

There  is  nothing  in  the  findings  of  the 
court  to  show  that  an  account  was  stated 
between  the  parties  as  prayed  for  by  plain- 
tiff, should  it  be  found  tliat  she  is  entitled 
to  the  relief  asked  for.  This  is,  no  doubt 
due  to  tbe  fact  that  the  court  found  that 
plaintiff  had  no  Interest  in  the  property,  and 
therefore  had  no  right  to  an  accounting. 
Since  we  find  that  plaintiff  became  the  own- 
er of  the  premises  In  fee  simple  at  tbe  ter- 
mination of  tbe  life  estate  on  the  5tb  day  of 
February,  1903,  the  date  of  the  life  tenant's 
death,  it  follows  that  the  Judgment  must 
be  reversed,  and  the  action  remanded,  with 
directions  that  the  court  proceed  to  take  the 
necessary  proof  for  an  accounting  upon  tbe 
matters  involved,  and  Incorporate  the  result 
in  a  Judgment  which  shall  establish  plain- 
tiff's title  to  the  premises.  In  the  account- 
ing the  defendant  should  be  charged  with  tbe 
income  of  tbe  estate  from  the  termination  of 
the  life  estate,  namely,  February  5,  1903. 
less  tbe  amounts  paid  by  him  for  taxes  on 
tbe  premises.  Defendant  is  to  recover  sucta 
sums  as  be  may  have  paid  for  Improvements 
and  to  preserve  the  property  since  taking 
possession  under  the  alleged  deed  of  Febm- 
ary  2,  1903.  The  right  to  reimbursement  for 
improving  and  preserving  tbe  estate  since 
taking  possession  is  based  upon  the  tarts 
found  by  tbe  court  that  defendant  acted 
innocently  and  in  good  faith  under  a  mis- 
take as  to  the  true  condition  of  tbe  title. 
Pom.  Eq.  {  1241. 

The  plaintiff  is  liable  to  the  estate  of  tbe 
life  tenant  for  the  sum  paid  by  the  life  ten- 
ant to  purchase  the  outstanding  titles  less 
the  Interest  paid  thereon. 

It  is  BO  ordered. 
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SEOAL  r.  PADLASKT. 
•  Sapreme  Court  of  WisconBin.    Nov.  15,  1904.) 

ICASIKX  AlfD  BKBVANT— INJUBIES  TO  SERVANT— 
RleUGENOB — QT7E8TI0H    FOB    JUBT. 

1.  In  an  action  for  injuries  to  a  servant  from 
placing  bis  hands  and  arms  in  a  fur  dye  after 
being  advised  by  his  employer  that  the  work 
was  not  dangerous,  evidence  lield  sufficient  to  re- 
quire submission  of  defendant's  negligence  to 
the  jury. 

Appeal  from  Circuit  Court,  Milwaukee 
County;    Orren  T.  Williams,  Judge. 

Action  by  M.  Segal  against  J.  Padlasky. 
From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Reversed. 

Tbls  Is  an  action  to  recover  for  personal 
Injuries.  The  plaintiff  Is  a  common  laborer, 
and  tbe  defendant  the  owner  of  an  establisb- 
ment  for  cleaning  hides  and  dying  fnrs  in 
tbe  city  of  Milwaukee.  It  appeared  by  tbe 
plaintiff's  testimony  that  on  tbe  lltb  day  of 
June,  1902,  he  commenced  work  for  tbe  de- 
fendant at  bis  dyeing  establishment,  and  tbat 
on  the  12th  of  June  be  was  set  at  work  stir- 
ring furs  In  the  dye  vats  wltb  bis  bands  and 
bare  arms;  that  tbe  dye  was  a  dark  liquid, 
and  tbat  he  asked  tbe  defendant  before  com- 
mencing work  whether  it  was  dangerous,  and 
tbe  defendant  said  it  was  not;  that  another 
workman  who  was  assisting  him  bad  rubber 
gloves  upon  bis  bands  and  arms,  and  tbe 
plaintiff  asked  for  a  pair  of  gloves,  and  tbe 
defendant  said  it  was  not  necessary — that 
tbe  other  workman  did  not  waiTt  to  soil  his 
hands,  and  that  was  tbe  only  reason  why 
he  wore  gloves;  that  be  continued  stirring 
furs  In  the  vats  with  his  hands  and  arms 
immersed  In  the  dye  all  tbat  day  and  the 
following  day,  at  which  time  bis  bands  and 
arms  became  swelled,  and,  on  tbe  morning 
following  tbe  second  day,  became  very  pain- 
ful, wltb  large  blisters,  and  caused  the  plain- 
tiff great  pain  for  several  weeks;  tbat  upon 
the  morning  following  the  second  day  of  bis 
labor  be  consulted  a  doctor,  who  treated  his 
injuries  for  about  three  weeks.  The  physi- 
cian who  treated  the  plaintiff  testlfled  that, 
In  bis  Judgment,  the  injuries  resulted  from 
tbe  Immersion  of  the  bands  and  arms  in  a 
strong  add.  At  tbe  conclusion  of  tbe  physi- 
cian's evidence  tbe  plaintiff  rested,  and  a 
nonsuit  was  granted  on  the  ground  that  there 
was  neither  evidence  of  negligence  on  the 
part  of  tbe  defendant,  nor  tbat  defendant's 
negligence  was  the  proximate  cause  of  tbe 
injury.  From  this  Judgment  tbe  plaintiff  ap- 
peals. 

W.  B.  Rnbin,  for  appellant  McCabe  ft 
Dablman,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
There  was  certainly  sufficient  evidence  of 
defendant's  negligence  to  take  tbe  question 
to  tbe  Jury.  According  to  the  evidence,  be 
set  the  plaintiff  at  a  Job  where  bis  arms 
would  be  Immersed  all  day  in  a  liquid  dye. 
When  asked  whether  it  was  not  dangerous. 


be  assured  the  plaintiff  It  was  not  and  upon 
tbls  assurance  tbe  plaintiff  went  to  work. 
After  two  days  of  tbls  work  the  plaintiff's 
arms  and  bands  swelled  and  blistered  so  as 
to  be  very  painful.  Before  dipping  his  arms 
in  anything  else,  he  consulted  a  physician. 
Tbe  physician,  after  applying  litmus  paper 
to  tbe  arm,  testities  tbat  the  Injuries  were 
evidently  tbe  result  of  Immersion  in  some 
liquid  containing  a  strong  add.  Here  cer- 
tainly was  evidence  enough  of  negligence 
to  take  tbe  question  to  the  Jury.  Tbe  Jury 
would  be  Justified  In  finding  that  the  dye 
contained  a  strong  acid  wblcb  was  injurious 
to  the  human  skin.  If  the  defendant  knew 
tbat  It  contained  such  an  Injurious  add,  then 
tbe  Jury  would  be  Justified  in  finding  defend- 
ant negligent,  if  he  assured  the  plaintiff  that 
it  was  harmless.  If  he  did  not  know  Its 
composition,  tbe  Jury  would  also  be  Justified 
in  finding  negligence.  If  be  made  such  an 
assurance,  because  he  assumed  to  know,  and 
must  abide  the  consequences  to  the  same  ex- 
tent as  if  he  did  know'  when  an  Innocent 
third  person  has  been  misled.  So  in  either 
event  there  Is  proof  of  negligence  to  go  to 
tbe  Jury,  and,  In  view  of  the  positive  testi- 
mony of  tbe  physician  as  to  tbe  cause  of  the 
swelling  of  tbe  plaintiffs  arms.  It  is  very 
clear  that  the  question  whether  such  negli- 
gence, if  found,  was  the  proximate  cause  of 
tbe  injury.  Is  also  one  for  the  Jury. 

Judgment  reversed  and  action  remanded 
for  a  new  trial. 


LOWE  V.  RING. 
(Supreme  Court  of  Wisconsin.    Nov.  16,  1904.) 

ASSAITLT  AND  BATTERT— CBOSS-EXAUINATION— 
ItXTENT  OV  INJURIES— EVIDENCE— CIIABACTEK 
—PA  ETICUI-AB  ACTS  —  DAHAOBS  —  PUNITORY 
DAMAGES— MALICE. 

1.  In  an  action  for  assanlt  and  battery  arising 
from  an  interchange  of  blows  when  defendant 
claimed  pay  for  a  cow  and  plaintiff  made  a 
counterclaim  for  rent,  which  defendant  disput- 
ed, plaintiff  having  testified  on  his  direct  ex- 
amination concerning  such  claim  by  him,  it  is 
proper,  for  the  purpose  of  showing  whether 
the  claim  was  made  merely  to  annoy  and  pro- 
voke defendant  or  was  an  attempt  to  collect  a 
demand  which  plaintiff  in  good  faith  believed 
was  due  him.  to  allow  him  to  be  asked  on 
cross-examination  if  defendant  had  not  paid  in 
full  and  settled  for  rent  for  periods  subsequent 
to  the  period  for  which  rent  was  claimed. 

2.  In  an  action  for  assault  and  battery  aris- 
ing from  nn  interchange  of  blows  when  defend- 
ant claimed  pay  for  a  cow,  plaintiff,  for  the  pur- 
pose of  showing  his  bias  and  prejudice,  and  thus 
discrediting  him  as  a  witness,  may  be  asked 
on  cross-examination  whether  he  instituted  the 
action  because  defendant  compelled  him  to  pay 
for  tbe  cow. 

3.  Evidence,  in  an  action  for  assault  and  bat- 
tery, that  when  plaintiff  had  participated  in 
prior  affrays  he  had  employed  a  physician  only 
when  he  intended  to  sue  for  damages,  is  not 
competent  on  the  question  of  necessity  of  the 
employment  of  a  physician  to  attend  him  for  the 
Injuries  which  he  claims  he  suffered  at  the 
hands  of  defendant 

4.  In  an  action  for  assault  and  battery,  evi- 
dence that  plaintiff  had  committed  particulM- 
assaults  and  batteries  at  prior  times  is  not  a  :■ 
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missible  to  show  bis  character,  but  evidence  of 
bis  general  reputation  as  a  quarrelsome  and 
pugnacious  peruon  Jh  admissible,  defendant  hav- 
ing pleaded  that  he  airucli  plaintiff  in  self-de- 
fense, and  alleged  that  he  knew  plaintiff  was 
disposed  to  assault  others  without  provocation 
or  justiiicatioD.  and  that  he  believed,  in  view  of 
plaintiff's  conduct  and  violent  disposition,  that 
be  was  in  peril  of  twing  violently  assaulted  when 
be  strudk  plaintiff. 

5.  In  an  action  for  assault  and  battery,  where 
the  question  of  plaintiff  being  of  a  quarrel- 
some disposition  U  in  issue,  proof  thereof  may 
be  considered  on  the  question  of  compensatory 
damages,  as  affecting  the  question  of  suffering 
from  a  sense  of  humiliation  and  disgrace. 

G.  Punitory  damages  may  be  awarded  for  an 
assault  and  battery,  though  the  trouble  arose 
out  of  a  business  transaction,  and  though  de- 
fendant harbored  no  malice  against  plaintiff 
before  the  altercation  resulting  in  the  affray, 
if  malice  prompted  the  assault,  though  it  exist- 
ed bat  a  moment  before  the  blow  was  struck. 

Appeal  from  Circuit  Court,  Clark  County; 
James  O'Neill,  Judge. 

Action  by  Jesse  Lowe  against  Merritt  0. 
Ring.  From  a  Judgment  for  plaintiff  for  less 
than  prayed,  be  appeals.    Reversed. 

Action  to  recover  damages  for  injuries  for 
an  assault  and  battery.  Plaintiff  charges 
tliat  be  was  assaulted  and  beaten  by  the  de- 
fendant on  August  11,  1899,  by  being  vio- 
lently struck  in  the  face,  seriously  bruising 
it  and  breaking  his  nose,  which  Injuries 
caused  bim  much  pain,  loss  of  time  in  at- 
tending to  his  affairs,  and  made  It  necessary 
to  Incur  expenses  for  medical  attendance. 
Defendant  denies  the  charge  so  alleged  in 
the  complaint,  and  avers  that  he  was  led  into 
the  altercation  by  plaintiff's  refusal  to  pay 
him  the  price  of  a  cow  purchased  by  plain- 
tiff from  defendant's  agent,  and  tbat  be 
slapped  plaintiff  In  defending  himself  from 
a  threatened  assault.  It  appeared  upon  the 
trial  that  plaintiff  had  purchased  a  cow  from 
defendant's  agent,  for  which  defendant  de- 
manded payment  at  the  time  of  the  affray. 
Upon  such  demand  by  defendant,  plaintiff 
Insisted  that  defendant  was  indebted  to  him 
on  account  of  rent.  This  defendant  denied, 
and  pressed  for  Immediate  payment  for  tbe 
cow.  Tbe  statements  of  the  parties  as  to 
what  occurred  between  them  after  this  stage 
of  the  transactions  are  wholly  at  variance; 
plaintiff  claiming  that  defendant,  without 
cause  or  provocation,  then  violently  beat 
him,  while  defendant  charges  that  he  was 
threatened  and  assaulted  by  plaintiff,  and 
was  compelled  to  defend  himself  against  an 
imminent  and  dangerous  assault  which  was 
liable  to  cause  him  bodily  injury.  The  case 
was  tried  before  the  court  and  Jury,  result- 
ing In  a  verdict  for  plaintiff  awarding  him 
compensatory  damages  at  the  sum  of  $55. 
Judgment  was  awarded  in  his  favor  accord- 
ingly, and  from  such  Judgment  this  appeal 
is  taken. 

L.  M.  Sturdevant  and  Charles  P.  Grow,  for 
appellant    Marsh  &  Tucker,  for  respondent. 

If  6.  8m  Assault   and   Battery,  ToL   i,  Cent   Dig. 


SIHBECKER,  J.  (after  stating  tbe  factii 
Several  errors  are  assigned  upon  the  admix 
sion  of  testimony  over  plaintiff's  objectioa. 

(a)  Upon  cross-examination,  plaintiff  was 
asked  If  defendant  had  not  paid  in  full  and 
settled  for  rent  for  periods ;BUbsequent  to  the 
time  of  tbe  claim  which  he  sought  to  offset 
against  the  amount  due  for  the  cow.  Tbe 
court  directed  that  the  inquiry  be  answered 
over  objections.  This  claim  for  rent  was  tbe 
subject  of  contention  between  tbe  parties) 
immediately  before  they  came  to  blows,  and 
plaintiff  testified  concerning  It  on  direct  ex- 
amination. This  cross-examination  of  tbe 
plaintiff  was  proper  to  inform  the  Jury  wheth- 
er his  claim  was  made  merely  to  annoy  and 
provoke  defendant,  or  was  an  attempt  to 
collect  a  demand  which  be  In  good  faith  be- 
lieved was  due  him. 

(b)  Plaintiff  was  also  compelled  to  answer 
the  inquiry,  over  objection,  whether  he  wa.- 
prompted  to  institute  this  action  because  the 
defendant  compelled  him  to  pay  for  the  cow. 
While  plalntifTs  motive  in  bringing  the  suit 
can  In  no  way  affect  his  cause  of  action,  the 
inquiry  must  have  been  calculated  to  show 
bis  bias  and  prejudice,  and  thus  discredit 
him  as  a  witness.  We  do  not  perceive  that 
there  was  an  abuse  of  the  right  of  cross- 
examination.  Had  be  answered  In  tbe  af- 
firmative. It  would  have  been  proper  for  the 
Jury  to  consider  this  fact  In  determining  the 
weight  of  his  testimony  and  the  degree  of 
credibility  to  be  attached  to  his  evidence. 

(c)  The  next  exception  argued  pertains  to 
the  admission  of  evidence  showing  that 
plaintiff  bad  committed  particular  assaults 
and  batteries  at  times  preceding  the  one  in 
question.  The  plaintiff  and  several  witness- 
es were  examined  on  this  subject,  and  their 
testimony  showed  that  be  was  guilty  of  such 
offenses  at  different  times,  covering  a  period 
of  from  four  to  seventeen  years  prior  to  the 
time  of  this  affray.  Defendant  seeks  to  Jus- 
tify the  introduction  of  this  evidence  upon 
the  ground  that  It  might  tend  to  show  that 
tbe  injuries  complained  of  had  been  received 
In  such  former  assaults,  and  that  It  would 
show  tbat  plaintiff  was  In  the  habit  of  em- 
pIo.Ting  a  physician  only  In  those  cases  in 
which  be  Intended  to  claim  and  sue  for  dam- 
ages for  personal  Injuries.  There  is  nothing 
in  tbe  evidence  to  warrant  the  inquiry  upon 
these  grounds.  The  injuries  described  by 
the  plaintiff,  and  for  which  compensation 
was  asked,  were  all  of  recent  origin.  His 
employment  of  physicians  on  former  occa 
sions  can  have  no  relevancy  as  showing  tbn 
necessity  of  employing  one  to  attend  bim  for 
the  injuries  which  be  claimed  to  have  suf- 
fered on  this  occasloiL  The  evidence  was 
not  competent  for  these  purposes. 

It  is  argued,  however,  tbat  the  evidence 
was  competent  and  material  to  show  plain- 
tiff's character  as  being  of  a  quarrelsome 
and  pugnacious  disposition.  This  class  of 
testimony  has,  save  in  exceptional  cases 
hereinafter  referred  to,  not  been  admitted  to 
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show  the  cbaracter  of  a  party,  even  where 
character  is  material  to  the  controversy. 
Proof  of  particular  Instances  of  misconduct 
of  a  party,  as  evidence  of  character.  Is  deem- 
ed repugnant  to  the  best  administration  of 
Justice,  and  is  therefore  admitted  only  upon 
cross-examination  for  the  purpose  of  discred- 
iting witnesses  and  in  cases  to  recover  dam- 
ages for  an  indecent  assault  upon  a  female. 
In  the  last  class  of  cases,  evidence  of  par- 
ticular instances  of  unchaste  conduct  is  ad- 
mitted to  show  character  in  this  and  some 
other  Jurisdictions.  In  the  case  of  Watry  v. 
Ferber,  18  Wis.  602,  86  Am.  Dec.  789,  this 
court  declares:  "But  whatever  may  be  the 
true  rule  in  regard  to  the  admission  of  such 
testimony  In  criminal  prosecutions,  it  ap- 
pears to  us  in  a  civil  action  of  trespass, 
when  the  plaintiff  has  alleged  as  a  matter  of 
aggravation  that  the  defendant  bad  connec- 
tion with  her  against  her  will,  the  defendant 
should  Xx  permitted  to  show  that  the  plain- 
tiff has  been  previously  criminal  with  other 
persons,  as  a  circumstance  tending  to  dis- 
prove the  probability  of  the  use  of  force." 
People  ▼.  Shea.  125  Cal.  151,  67  Pac.  886; 
State  T.  Patterson,  88  Mo.  91,  67.  Am.  Rep. 
374.  In  other  civil  actions  for  the  recovery 
of  damages  such  evidence  is  held  incompe- 
tent in  all  Jurisdictions.  The  grounds  upon 
which  such  evidence  is  excluded  are  that  it 
would  tend  to  a  confusion  of  issues,  waste 
of  time,  and  "because  of  the  unfair  surprise 
to  the  witness,  who  cannot  know  what  va- 
riety of  false  charges  may  be  speolfled,  and 
cannot  be  prepared  to  expose  their  falsity." 
This  rule  is  well  established,  and  accepted 
by  the  courts.  Muetze  v.  Tuteur,  77  Wis. 
236,  46  N.  W.  123,  9  L.  R.  A.  86,  20  Am.  St 
Rep.  116;  Greenleaf  on  Evidence  (16th  Ed.) 
{  461b.  It  was  prejudicial  error  to  admit 
this  proof  over  plaintlfTs  objection. 

In  view  of  the  issues  raised  by  the  plead- 
ings, it  was  proper  to  receive  evidence  of 
plalntUTs  general  reputation  as  a  quarrel- 
some and  pugnacious  person.  Defendant 
avers  that  he  struck  plalntifr  in  self-defense, 
and  alleges  that  he  knew  plaintiff  was  dis- 
posed to  assault  others  without  provocation 
or  Justification,  and  believed,  in  view  of 
plaintiff's  conduct  and  violent  disposition,  he 
was  in  peril  of  being  violently  assaulted  when 
be  struck  him.  Under  this  allegation,  proof 
of  plaintiff's  disposition  in  the  respect  men- 
tioned has  been  deemed  relevant  and  material 
by  this  court,  and  we  do  not  feel  disposed  to 
disturb  the  practice.  Keep  v.  Quallman,  68 
Wis.  451,  32  N.  W.  233.  See,  also,  CuUey  v. 
Walkeen.  80  Mich.  443,  45  N.  W.  368. 

The  court  Instructed  the  Jury  that:  "In 
assessing  damages  you  may  take  into  con- 
sideration the  question  of  whether  or  not  the 
plaintiff  is  of  a  quarrelsome  disposition, 
whether  or  not  he  has  heretofore  l>een  en- 
gaged in  quarrels  and  fights,  as  bearing  upon 
the  question  of  how  much,  if  any,  plaintiff 
was  humiliated  and  injured  in  his  feelings 
by  the  assault  alleged  in  this  action.   •   *  • 


This  you  may  do,  not  by  way  of  reducing 
actual  damages,  but  in  ascertaining  actual 
damages."  This  instruction  is  excepted  to, 
and  made  the  basis  of  complaint,  t>ecause  it 
permits  the  Juiy  to  take  the  evidence  of  plain- 
tiff's reputation  into  consideration  in  esti- 
mating his  damages.  In  so  far  as  the  instruc- 
tion submitted  the  question  of  former  par- 
ticular instances  of  plaintiff's  misconduct  in 
violating  the  law  as  competent  evidence  in 
the  case,  the  instruction  was  erroneous,  for 
the  reasons  above  stated,  and.  was  well  cal- 
culated to  prejudice  plaintiff  in  his  rights. 
It  is  the  general  rule  that  evidence  of  a  par- 
ty's character  is  not  admissible  in  clril  ac- 
tions for  damages  unless  his  character  is  di- 
rectly in  issue — as  in  slander,  seduction,  and 
other  cases — "even  though  the  cause  is  one 
for  which  a  criminal  prosecution  may  be 
brought,  or  where  the  offense  set  up  in  Jus- 
tification involves  a  crime."  Geary  v.  Steven- 
son, 169  Mass.  23,  47  N.  E.  508,  and  cases 
cited;  Fahey  v.  Grotty,  63  Mich.  383,  29  N. 
W.  876,  6  Am.  St  Rep.  305;  Cummins  v. 
Crawford,  88  111.  312,  30  Am.  Rep.  558;  Green- 
leaf  on  Evidence,  S  l^h,  subd.  4.  This  general 
rule  does  not  go  to  the  extent  of  excluding 
such  evidence  for  all  purposes.  As  stated  in 
Keep  V.  Quallman,  plaintiff's  general  reputa- 
tion as  a  man  of  quarrelsome  and  violent  dis- 
position, if  within  the  knowledge  of  a  defend- 
ant before  an  affray.  Is  competent  evidehce  to 
go  to  the  Jury  upon  the  issue  of  self-defense. 
Culley  V.  Walkeen,  80  Mich.  443,  45  N.  W. 
868;  Oalbraith  v.  Fleming,  60  Mich.  403,  27 
N.  W.  681.  The  court  ruled  in  this  case  that 
an  issue  of  self-defense  was  raised  by  the 
pleadings,  and  submitted  it  to  the  Jury  upon 
the  evidence.  But  since  a  new  trial  must  be 
ordered,  it  will  be  best  to  ascertain  if  this 
proof  pertaining  to  plaintiff's  general  reputa- 
tion is  material  and  competent  to  aid  the  Jury 
In  ascertaining  the  compensatory  damages. 
Plaintiff  asked  for  full  compensatory  dam- 
ages, which  includes  the  element  of  compen- 
sation for  injury  to  his  feelings  resulting 
from  the  sense  of  humiliation  and  disgrace  to 
which  he  had  been  subjected  by  this  affray. 
In  awarding  him  remuneration  for  the  In- 
Jury,  the  Jury  were  required  to  measure  the 
extent  of  his  suffering  in  this  respect  by  as- 
certaining to  what  degree  the  affair  affected 
his  moral  sensibilities  and  caused  him  an- 
guish of  mind.  In  solving  this  question, 
plaintlflTs  disposition  would  have  a  bearing 
as  showing  what  suffering.  If  any,  be  had 
endured,  resulting  from  bis  sense  of  humilia- 
tion and  disgrace.  Xa  above  stated,  parties 
to  civil  actions  for  damages  are  not  permit- 
ted to  go  into  the  question  of  the  complain- 
ant's character  for  the  purpose  of  showing 
his  damages,  except  it  be  directly  in  issue. 
This  evidence,  however,  is  not  excluded  be- 
cause it  is  irrelevant  to  the  inquiry,  but  be- 
cause a  trial  of  character  for  that  purpose 
would  be  an  unfair  surprLse  to  the  plaintiff, 
and  would  prejudice  the  jury,  and  would  re- 
sult in  an  undue  waste  of  time.    Since  proof 
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Of  plaintUTa  exceptional  character  was  prov- 
able and  competent  under  the  issue  of  self- 
defense,  there  is  no  reason  why  such  proof 
may  not  be  considered  by  the  Jury,  with  oth- 
er relevant  testimony,  in  determining  what 
compensation  he  is  entitled  to  recover  for  in- 
jury to  his  feelings. 

Another  exception  urged  to  the  charge  la 
that  the  court  erred  in  giving  the  following 
Instruction  on  the  subject  of  punitory  dam- 
ages: "If,  for  Instance,  the  plaintiff  and  de- 
fendant met,'  and  there  was  provocation  in 
what  occurred  between  them  growing  out  of 
a  dispute  about  a  business  matter  at  the 
time,  and  the  defendant,  moved  by  a  sudden 
impulse,  turned  and  struck  the  plaintiff,  and 
that  is  all  that  happened,  then  you  would  not 
be  justified  in  punishing  the  defendant  by 
what  are  called  'exemplary  damages.'  That 
would  be  the  ordinary  case  of  business  men 
getting  into  a  dispute  over  a  business  mat- 
ter, and  one  of  them  becoming  angry,  and  on 
the  impulse  of  the  moment  striking  the  other. 
So,  if  you  find  that  was  the  situation  here — 
that  the  defendant,  without  previous  malice, 
and  not  wantonly,  became  angry  over  a  busi- 
ness transaction,  having  provocation  as  rea- 
sonably appeared  to  him,  and  on  the  Impulse 
of  the  moment  he  struck  the  plaintiff — then 
I  say  to  you,  gentlemen,  that  you  would  not 
be  JiiHtltled  In  assessing  any  exemplary  dam- 
ages." We  think  this  Instruction  was  clearly 
erroneous.  The  facts  and  circumstances  cov- 
ered by  the  Instruction,  under  which  the  Jury 
were  directed  to  allow  no  punitory  damages, 
were  such  from  which  the  Jury  might  reason- 
ably have  drawn  the  inference  that  the  de- 
fendant acted  maliciously  and  wantonly  in 
assaulting  the  plaintiff.  The  Jury  were.  In 
effect,  directed  that,  since  this  altercation 
arose  out  of  a  business  transaction,  which 
led  defendant  to  beat  plaintiff.  It  refuted  all 
inferences  of  malicious  or  wanton  conduct 
The  instruction  seems  to  have  been  framed 
in  the  idea  that  under  no  reasonable  Infer- 
ence from  the  evidence  could  it  be  said  that 
defendant  acted  maliciously  and  wantonly  in 
striking  the  plaintiff,  unlesa'it  appeared  that 
he  harbored  malice  against  him  before  the 
altercation  resulting  in  the  affray.  It  was  not 
necessary  that  defendant  be  Imbued  with 
malice  for  any  length  of  time  before  the  as- 
sault to  subject  him  to  punishment  by  way 
of  enhancing  the  damages.  If  malice  prompt- 
ed the  assault,  though  it  existed  but  for  a  mo- 
ment before  the  blow  was  struck,  then,  ex- 
emplary damages  may  be  awarded.  The  in- 
struction fulled  to  give  the  Jury  the  correct 
rule  on  the  subject,  and  may  have  been  preju- 
dicial to  plaintiff's  rights.  I'he  fact  that  no 
punitory  damages  were  awarded  may  have 
resulted  from  the  erroneous  instruction. 

It  Is  Insisted  that  tlie  court  should  have 
granted  a  new  trial  upon  the  gi-ound  that  the 
compensatory  damages  awarded  are  wholly 
Inadequate  for  the  Injuries  proven  to  have 
been  sustained.  The  evidence  as  to  the  inju- 
ries conflicts  in  many  mateViat  and  import- 


ant respects.  The  case  is  of  such  a  nature, 
and  the  facta  and  circumstances  are  such, 
that  varying  conclusions  may  reasonably  it 
reached,  depending  largely  npon  what  tbe 
Jury  foi(nd  actually  took  place  at  the  time  of 
the  affray,  and  in  what  respect  and  to  what 
extent  plaintiff  suffered.  We  cannot  say  that 
tbe  Jury  acted  po^ersely  in  fixing  tbe  amount 
of  the  compensation. 

Other  questions  discussed  by  counsel  are 
not  likely  to  arise  upon  another  trial,  and 
therefore  need  not  be  considered. 

The  Judgment  of  the  circuit  court  is  revers- 
ed, and  the  cause  Is  remanded  for  a  new  trial 


GOLDMANN  v.   MILWAUKEE  BLKCTRIO 

RT.  &  LIGHT  CO. 
(Supreme  Court  of  Wisconsin.    Nov.  15,  1904.) 

STREET    BAILBOADB — CBOSSINQ    ACCIDENT— COS- 

TRIBUTOBT    NEOLIOENCE — SPECIAI.    VEBDICT 

— EVIDENCE — SUFFICIENCY. 

1.  Due  care  In  approncbing  a  street  railiraj 
crossing  can  be  satisfied  only  by  the  full  use  of 
tlie  senses  of  siglu  and  hearing  at  the  last  mo- 
ment of  opportunity  before  passing  tlie  line  be- 
tween safety  and  peril,  and  it  is  only  when  de- 
prived in  some  degree  of  the  opportunity  to  ob- 
serve that  one  may  rely  on  his  judgment  as  to 
chances  in  driving  across  the  tracks. 

2.  No  right  of  way  exists  in  favor  of  one 
crossing  the  tracks  of  a  street  railway  when  a 
diminution  of  the  speed  of  the  car  is  necessary 
to-enable  him  to  pass  in  safety. 

3.  Plaintiff  was  driving  south,  and  cnme  to  a 
cross-street  on  which  the  defendant  street  rail- 
road company  had  double  tracks.  As  he  reach- 
ed a  point  where  be  was  substantially  on  tbe 
north  crosswalk  of  the  street,  and  bis  horse's 
head  some  15  feet  north  of  the  track,  be  stop- 
ped, and  looked  west,  and  saw  no  car;  then 
looked  east,  and  saw  one  about  a  blo<^  (3&9 
feet)  away,  coming  towards  him  very  slowly. 
He  started  his  horse  at  a  speed  of  about  two 
miles  an  hour  to  cross  the  street  without  again 
looking  for  a  car.  When  his  horse  was  on 
the  track,  and  tbe  front  wheels  close  to  the 
north  track,  his  little  daughter  cried  out  to  look 
out  for  the  car.  He  then  looked,  and  saw  it 
about  half  a  block  away,  coming  very  rapidly. 
He  urged  his  horse  to  greater  speed,  reachmg  • 
velocity  of  about  three  miles  an  boar,  but  be- 
fore, getting  across  was  struck  and  injured. 
Held,  that  plaintiff  was  guilty  of  contribntoiy 
negligence  precluding  recovery. 

Appeal  from  Circuit  Court,  Milwaukee 
County;   Orren  T.  Williams,  Judge. 

Action  by  A.  A.  Goldniann  against  tbe 
Milwaukee  Electric  Railway  &  Light  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

The  plaintiff,  according  to  his  own  state- 
ment, was  driving  south  on  Sixth  street  In 
Itlilwaukee,  when  he  came  to  State  street  on 
whicb  were  double  tracks  of  the  defendant's 
railway.  As  he  reached  a  point  where  be 
was  substantially  on  the  north  cross  walk, 
and  his  horse's  head  some  15  feet  north  of 
the  north  railroad  track,  he  stopped,  and 
looked  west,  and  saw  no  car;  then  looked 
east,  and  saw  one  about  a  block  (380  feet) 
away,  comiuK  towards  him  very  slowly.  He 
started  his  horse  at  a  speed  of  about  two 
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miles  an  hour  to  cross  State  street,  without  i 
again  looking  for  a  car.  Wlien  he  had  pro- 
gressed so  that  his  horse  was  upon  the 
track,  and  his  front  wheels  close  to  the  north 
track,  his  little  daughter  cried  out  to  look 
out  for  the  car.  He  then  looked,  and  saw  It 
about  half  a  block  away,  coming  very  rapidly. 
He  urged  bis  horse  to  greater  speed,  reaching 
a  velocity  of  about  three  miles  an  hour,  but 
before  getting  across  was  struck  and  injured. 
Upon  the  trial  the  Jury  found  by  special  ver- 
dict that  the  defendant  was  guilty  of  negli- 
gence proximately  causing  the  injury,  and 
that  plaintiff  was  not  guilty  of  contributory 
negligence,  and  that  it  was  consistent  with 
due  care,  after  first  seeing  the  car,  to  have 
failed  to  ascertain  thereafter  that  its  Cfpeed 
and  position  were  such  as  to  render  danger- 
ous au  attempt  to  cross  In  front  of  it.  De- 
fendant made  several  motions,  and,  amongst 
others,  one  to  set  aside  and  reverse  the  an- 
B^vers  to  these  two  questions  relating  to  con- 
trlbutoty  negligence,  and  for  Judgment  In 
its  favor  upon  the  verdict  so  amended.  It* 
motion  was  denied,  and  Judgment  rendered 
for  the  plaintiff,  from  which  the  defendant 
appeals. 

Spooner  &  Rosecrants,  for  appellant    W. 
B.  Bubin,  for  respondent 

DODGE,  J.  (after  stating  the  facts).  Thla 
case  falls  so  clearly  within  the  principles  an- 
nounced in  a  long  line  of  decisions,  and  so 
completely  within  the  material  facts  of  such 
cases  as  Nolan  v.  Railway  Co.,  81  Wis.  16, 
64  N.  W.  819;  White  v.  Railway  Co.,  102 
\Vl8.  489,  78  N.  W.  585;  Koester  v.  Railway 
Ck)..  106  Wis.  460,  82  N.  W.  295,  and  Guhl  v. 
Whitcomh,  109  Wis.  69,  85  N.  W.  142,  83  Am. 
St.  Rep.  889 — that  extended  discussion,  or 
even  reiteration  of  the  reasons  controlling  it 
cannot  be  Justified.  Due  care  in  approaching 
a  railway  track  can  be  satisfied  only  by  the 
full  Qse  of  the  senses  of  sight  and  hearing  at 
the  last  moment  of  opportunity  before  pass- 
ing the  line  between  safety  and  peril. 
Schroeder  v.  Railway  Co.,  117  Wis.  33,  38,  93 
N.  W.  837.  The  last  moment  for  such  ob- 
servation in  the  present  case  was  Just  before 
plaintiff's  horse  stepped  upon  the  track  on 
which  plaintiff  knew  a  car  was  approaching, 
for  the  evidence  was  undisputed  that  the 
movement  of  the  horse  was  so  slow  and  so 
without  momentum  as  to  approximate  the 
plaintiff  almost  exactly  to  the  situation  of  a 
foot  passenger,  as  to  whom  it  is  pointed  out 
that  the  single  step  onto  the  track  is  negli- 
gence unless,  before  taking  it  he  assures 
himself,  by  observation,  of  its  safety.  If  the 
view  is  unobstructed.  Had  plaintiff,  during 
the  eight  or  nine  seconds  occupied  In  driving 
from  the  sidewalk  crossing  onto  the  track, 
looked  even  once  more  at  the  approaching 
car,  he  must  have  observed,  according  to  his 
own  description,  that  its  speed  was  such  as 
to  make  the  crossing  perilous  unless  he  great- 
ly accelerated  the  movement  of  his  horse  or 
that  of  the  car  was  diminished.  During  all 
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this  period,  however,  with  full  opportunity 
to  look  and  see,  he  proceeded  without  a 
glance,  relying.  If  he  thought  at  all,  on  his 
reasoning  as  to  the  safety.  Reasoning,  how- 
ever, is  not  due  care  when  opportunity  for 
observation  exists.  It  Is  only  when  deprived 
in  some  degree  of  such  opportunity  that  one 
may,  consistently  with  due  care,  rely  on  his 
Judgment  as  to  chances.  Tesch  v.  Railway 
Co.,  108  Wis.  593,  84  N.  W.  823,  53  L.  B.  A. 
618;  Schroeder  v.  Railway  Co.,  supra.  Nei- 
ther can  he,  as  counsel  suggests,  rely  on  any 
assumption  that  a  car  is  moving  at  a  reason- 
able, or  any  other,  rate  of  speed,  where  he 
has  opportimlty  to  observe  the  contrary. 

Respondent's  counsel  also  seems  to  invoke 
the  doctrine  of  a  right  of  way  in  favor  of 
plaintiff,  and  cites  thereto  Tesch  v.  Railway 
Co.,  supra.  That  no  such  right  existed  when, 
as  established  by  the  result,  some  diminution 
of  the  speed  of  the  car  was  necessary  to  en- 
able him  to  pass  In  safety.  Is  fully  declared 
in  that  case  and  in  Stafford  v.  Railway  Co., 
110  Wis.  .331,  335,  85  N.  W.  1036;  but  whether' 
It  did  or  not  Is  immaterial.  It  may  be  the 
most  obvious  negligence  to  exercise  a  clear 
right  and,  if  so,  and  contributing,  it  precludes 
plaintiff  from  recovery.  Brown  v.  Railway 
Co.,  109  Wis.  384,  85  N.  W.  271;  Waterraolen 
V.  Railway  Co.,  110  Wis.  153,  157,  85  N.  W. 
663. 

As  result  of  these  considerations  we  deem 
it  conclusively  established  beyond  difference 
of  opinion  that  "a  person  In  the  exercise  oj" 
ordinary  care,  under  circumstances  similar 
to  those  surrounding  the  plaintiff,  after  first 
seeing  the  car,  would  have  ascertained  at 
some  time  thereafter,  and  before  the  horse 
reached  the  first  track,  that  the  speed  and 
position  of  the  car  was  such  as  to  render  an 
attempt  to  cross  In  front  of  the  car  danger- 
ous," and  that  "want  of  ordinary  care  on  the 
part  of  the  plaintiff  did  contribute  to  pro- 
duce the  injury  he  received";  hence  that  the 
negative  answers  to  these  two  questions — 
respectively  the  fourth  and  fifth  of  the  spe- 
cial verdict — should  be  set  aside,  and  afilrm- 
ative  answer  substituted  by  the  court  upon 
defendant's  motion  for  such  order. 

Judgment  reversed,  and  cause  remanded, 
with  directions  that  the  circuit  court  grant 
defendant's  motion  to  change  the  answers  to 
the  fourth  and  fifth  questions  In  the  special 
verdict  from  "No"  to  "Yes,"  and  upon  the 
verdict  as  so  changed,  to  enter  Judgment  for 
defendant 


MERRILL  et  al.  v.  TIETJEN  et  al. 
(Supreme  Court  of  Wisconsin.     Nov.  15,  1904.) 

UOBTGAOES  —  FORECLOSURE  —  RESALE— INAD- 
EQUACY OF  PRICE— DISCRETION. 

1.  A  refusal  to  order  a  resale  of  property  on 
foreclosure  was  not  an  abuse  of  discretion, 
where  there  was  no  certain  proof  that  a  resale 
would  produce  n  sufficient  sum  in  excess  of  the 
amount  previously  bid  to  mnke  the  resale  benefi- 
cial to  the  iietitionerB,  where  a  statement  in 
one   of   the  petitions   as   to   the   amount   thnt 
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would  be  obtained  did  not  sbow  that  the  dif- 
ference would  be  sufficient  to  pay  the  costs  of 
the  second  suit,  and  the  preponderance  of  evi- 
dence was  to  the  effect  that  the  value  of  the 
property  was  not  much  above  the  amount  for 
which  it  sold. 

Appeal  from  Superior  Court,  Milwaukee 
County;  J.  O.  Ludwlg,  Judge. 

Action  by  Mary  E.  Merrill  and  otbera 
against  Frederick  M.  Tietjen  and  others. 
From  a  judgment  denying  an  application 
for  resale  of  mortgaged  property  after  fore- 
closure, defendants  appeal.    Affirmed. 

At  a  foreclosure  sale  made  March  7,  1904, 
the  land  was  bid  in  by  Henry  J.  Pauly  for 
$8,500,  which  was  sufficient  to  satisfy  the 
Judgment  and  the  expenses  of  executing  tbe 
same  and  leave  a  surplus  of  $268.02.  When 
the  report  of  sale  was  presented  for  con- 
flrmatlon  tbe  parties,  whose  interests  in  the 
property  would  be  fully  extinguished  by  such 
confirmation, — Christina  Magdalena  Laden- 
dorf,  an  insane  person  possessed  of  a  life 
estate,  and  Christina  Tietjen,  possessing  an 
estate  in  remainder, — appeared  and  applied 
to  have  such  sale  set  aside  and  a  resale  or^ 
dered,  because  of  Inadequacy  of  tbe  price 
obtained,  and  because  they  were  not  rep- 
resented at  the  sale  to  protect  their  interest, 
on  account  of  excusable  inadvertence.  The 
petition  on  bebalf  of  such  life  tenant  was 
made  by  her  guardian.  It  stated  upon  in- 
formation and  belief  that  the  value  of  the 
property  was  $15,000,  and  that  tbe  petition- 
er knew,  upon  a  resale  more  than  $8,500 
could  be  obtained  therefor.  The  petition  on 
behalf  of  the  person  interested  in  remainder 
stated  on  information  and  belief  that  the 
property  was  worth  $20,000.  The  only  ex- 
cuse given  in  the  first  petition  for  the  failure 
of  the  life  tenant  to  be  represented  at  the 
sale  was  that  her  guardian  was  then  con- 
fined to  his  house  by  sickness.  No  excuse 
was  given  as  to  tbe  other  party.  There  was 
opinion  evidence  in  support  of  the  applica- 
tion, that  the  value  of  the  property  was 
$11,250.  In  opposition  thereto  there  was 
proof  that  such  guardian  was  not  sick  on 
the  day  of  the  sale,  or  confined  to  his  house 
for  any  reason,  but  was  about  attending  to 
his  business.  There  was  also  opposing  opin- 
ion evidence  by  one  person  that  the  value 
of  the  property  was  $10,000;  by  another 
that  it  was  $11,250;  by  another  that  It  was 
$8,750,  and  that  a  Judicial  sale  thereof  for 
.$8,500  was  a  good  one  of  the  kind;  and  by 
another  that  the  value  of  the  property  at 
the  most  was  $9,000,  and  that  a  compulsory 
sale  thereof  at  $8,500  was  fair.  There  was 
further  evidence  that  the  value  of  the  prop- 
erty was  largely  speculative.  The  applica- 
tion for  a  resale  was  denied  and  the  appel- 
lants appealed. 

W.  O.  Thomas,  for  appellants.  Ausdn, 
Fehr  A  Oehiz,  for  respondents. 

MARSHALL,  3.  (after  stating  tbe  facts). 
No  certain  proof  was  offered  In  support  of 


the  ai^lication,  that  a  resale  of  tbe  property 
would  produce  a  sufficient  sum  In  excess  of 
the  amount  previously  bid  to  make  a  resale 
beneficial  to  the  petitioners.  The  statement 
In  one  of  the  petitions  that  it  would  sell  for 
more  than  $8,500  at  a  resale  might  be  true 
and  the  difference  not  be  sufficient  to  pay 
the  costs  of  the  second  sale.  If  it  were  true 
that  there  was  credible  evidence  that  the 
value  of  the  property  was  considerably  lo 
excess  of  $8,500,  that  might  or  might  not 
Indicate  a  fair  probability  that  more  than 
such  sum  could  be  obtained  at  a  Judicial 
sale.  Moreover,  In  our  Judgment,  tlie  pre- 
ponderance of  evidence,  upon  which  the  trial 
Judge  acted,  is  to  the  effect  that  the  value  of 
the  property  was  not  much  above  tbe  amount 
for  which  it  was  sold,  and  that,  conslderhig 
tbe  character  of  the  sale,  the  price  obtained 
therefor  was  not  Inadequate. 

The  excuse  given  by  the  guardian  of  the 
life  tenant  for  not  being  present  at  tbe  sale 
was  very  clearly  disproved. 

In  view  of  the  foregoing  and  that  the  ap- 
plication was  addressed  to  the  sound  discre- 
tion of  tbe  court,  it  does  not  seem  that  there 
Is  much  room  for  argument  as  to  whether 
the  order  complained  of  should  be  affirmed. 
We  are. unable  to  discover  any  good  ground 
for  saying  that  the  trial  court  abased  its  dis- 
cretion. Moreover,  it  seems  pretty  clear 
from  tbe  record,  as  an  original  proposition, 
that  tbe  conclusion  reached  below  was  right. 
The  order  appealed  from  must  be  affirmed. 

So  ordered. 


JOHN  MEUNIER  GUN  CO.  v.  LEHIQH 
VALLEY  TR.\NSP.  CO. 

(Supreme  Court  of  Wisconsin.    Nov.  IS,  1904.) 

JUDGMENT— DEFAULT— FAILUEIS  OF  DEFKNDANT 
TO  APPBAB— APPUCATION  POK  JUDGMENT— 
NOnCB:— CONTKAOT  OF  AFFBBIOHTMKRT — GEH- 
KBAL  AVEBAOE— ADMIBALTT— JUaiSDICTION. 

1.  A  defendant  who  has  not  appeared  is  not 
entitled  to  notice  of  application  for  judgment. 

2.  Const.  U.  S.  art.  3.  i  2,  provides  that  tbe 
judicial  power  of  the  United  States  shall  ex- 
tend to  all  cases  of  admiralty  and  maritime  Ja- 
rlsdiction.  Rev.  St  U.  S.  S  563.  subd.  8  [U.  S. 
Comp.  St.  1901,  p.  457],  giving  to  the  federal 
courts  exclusive  jurlBdiction  in  admiralty  and 
maritime  matters,  expressly  saves  "to  suitors 
in  all  cases  the  right  of  a  common-law  rem- 
edy where  the  common  law  is  competent  to  ^ve 
it  In  an  action  against  a  carrier  for  damage 
to  goods  in  shipment  to  plaintiff,  and  for  tbe 
loss  of  some  of  them,  the  answer  alleged  that 
the  goods  were  shipped  by  water,  and  that  the 
damage  was  caused  by  reason  of  the  dangers  of 
navigation,  by  the  grounding  of  the  vessel,  and 
it  becoming  necessary  to  lighter  the  same,  whidt 
had  been  assumed  by  plaintiff  by  a  bill  of  lading 
exempting  the  carrier  from  liability  for  loss 
from  perils  of  navigation  and  by  a  general  aver- 
age bond.  Held,  that  the  pleadings  did  not 
show  a  case  within  the  exclusive  jurisdiction  of 
the  federal  ooarts. 

Appeal  from  Circuit  Court,  MHvraukee 
County;  Orren  T.  Williams,  Judge. 

Action  by  tbe  John  Mennier  Gun  Com- 
pany against  the  Lehigh  Valley  Transporta- 
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tion  Compaay.  From  an  order  refusing  to 
vacate  a  Judgment  entered  by  default  in  far 
vor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  Is  an  appeal  from  an  order  entered 
January  16, 1904,  refusing  to  vacate  tbe  Judg- 
ment entered  by  default  December  8, 1803,  In 
favor  of  ttae  plalntlfF  and  against  tbe  defend- 
ant for  $3,545.73.  This  action  was  com- 
menced by  tbe  service  of  a  summons  on  tbe 
defendant,  a  foreign  corporation,  by  deliver- 
ing tbe  same  to  and  leaving  it  with  J.  It. 
Kellogg  personally — the  agent  conducting  the 
business  of  such  corporation  in  this  state — 
November  3,  1903.  After  some  efforts  to  set- 
tle the  controversy,  the  plaintiff's  attorneys 
wrote  the  defendant  November  21,  1903,  in 
which,  among  other  things,  they  said:  "We 
are  willing  that  the  time  for  your  appearance 
in  the  suit  commenced  against  you,  which 
expires  on  the  28rd,  should  be  extended  for 
ten  days,  up  to  and  Including  December  3rd, 
on  the  assurance  of  your  representatives 
that  there  is  a  probability  of  tbe  matter  be- 
ing settled  by  that  time,  but  we  cannot  con- 
sent to  anything  longer  than  that,  and  shall 
proceed  with  the  lawsuit  unless  settled  by 
that  time."  December  7,  1903,  the  plaintiff 
made  Its  verified  complaint,  alleging,  in  ef- 
fect, that  during  all  the  times  therein  men- 
tioned the  defendant  was  a  common  carrier 
of  goods  and  passengers  for  hire,  owning, 
running,  and  operating  railway  and  boat 
lines  for  such  carriage  in  Wisconsin,  and 
from  the  dty  of  New  York  to  the  city  of 
Milwaukee;  that  April  18,  1903,  the  defend- 
ant received  for  the  plaintiff,  from  the  Win- 
chester Repeating  Arms  Company,  one  cer- 
tain car  load  of  goods,  described,  to  be  by 
It  transported  from  the  city  of  New  York  to 
the  city  of  Milwaukee,  and  tbe  defendant 
promised  and  agreed  to  safely  carry  the 
same  and  deliver  them  to  tbe  plaintiff  at 
Milwaukee  In  a.  good  and  proper  condition, 
for  which  the  plaintiff  agreed  to  pay  the 
agreed  freight  charges,  amounting  to  $68  and 
over,  and  which  sum  was  duly  paid  before 
the  commencement  of  this  action;  that  the 
defendant  so  received  and  accepted  the  goods 
to  be  so  carried,  and  the  defendant  did  not 
safely  carry  or  deliver  the  goods  as  agreed; 
but  so  carelessly  and  negligently  conveyed 
and  cared  for  the  same  that  a  i)ortlon  there- 
of were  never  delivered  to  tbe  plaintiff,  and 
were  wholly  lost,  and  tbe  balance  thereof 
were  during  such  transportation  so  care- 
lessly and  negligently  cared  for  and  treated 
that  they  were  greatly  injured  and  damaged 
by  water  and  cement  coming  upon  such 
goods,  and  greatly  damaging  them,  and  ren- 
dering them  unfit  for  the  uses  and  purposes 
for  which  they  were  purchased,  as  the  de- 
fendant well  knew — ^giving  descriptions  and 
valne  of  the  articles  In  detail,  and  demand- 
ing Judgment  for  $3,421.73,  with  interest 
from  June  29,  1903,  with  costs  and  disburse- 
ments of  this  action.    December  7,  1903,  one 


of  the  attorneys  for  the  plaintiff  made  and 
filed  an  affidavit  of  default  to  the  effect  that 
more  than  20  days  had  elapsed  since  the 
summons  was  served  upon  the  defendant, 
and  that  no  answer  or  demurrer  to  the  com- 
plaint and  no  notice  of  appearance  herein 
had  been  served  upon  the*  plaintiff's  attor- 
neys, or  received  by  them.  December  8, 1908, 
the  trial  court  found  the  defendant  to  be  in 
default,  and  upon  hearing  tbe  case  decided 
that  the  defendant  was  indebted  to  tbe  plain- 
tiff upon  the  cause  of  action  mentioned  in  the 
complaint  in  the  sum  of  $3,512.33,  for  which 
amount  Judgment  was  therein  ordered  to  I>e 
entered,  with  costs,  and  Judgment  was  en- 
tered therein  accordingly  on  the  same  day, 
and  written  notice  of  the  entry  and  docket- 
ing of  that  Judgment  was  given  to  the  de- 
fendant on  the  same  day.  December  11, 1903, 
the  defendant  made  and  served  its  verified 
petition  to  the  trial  court  to  vacate  and  set 
aside  the  Judgment  and  let  the  defendant 
file  and  serve  an  answer,  wherein  was  stat-. 
ed,  in  addition  to  tbe  facts  mentioned,  that 
between  the  times  of  the  commencement  of 
the- action  and  the  entry  of  Judgment  there 
were  certain  negotiations  for  settlement,  and 
an  affidavit  of  merits,  which  petition  was 
supported  by  afSdavits  relating  to  such  loss 
and  damage  and  negotiations  to  settle  the 
same,  which  affidavits  were  in  some 'respects 
controverted  by  affidavits  on  the  part  of  the 
plaintiff  and  certain  letters  and  correspond- 
ence between  the  plaintiff  and  defendant 
between  June  29,  1903,  and  November  21, 
1903.  December  24,  1903,  the  defendant 
made,  served,  and  filed  its  supplementary 
petition,  accompanied  by  numerous  affidavits 
and  a  verified  answer.  In  which  it  was  stat- 
ed, in  effect,  in  addition  to  admissions,  that 
at  all  times  since  May  23,  1903,  it  admitted 
its  liability  for  certain  goods  of  the  plaintiff 
lost  in  transportation,  and  offered  to  pay 
them  for  such  loss,  subject  to  general  aver- 
age and  Insurance,  and  alleged  that  the  goods 
were  shipped  In  two  lots — one  by  the  steamer 
Seneca,  which  arrived  at  Milwaukee  May  22, 
1903,  and  the  other  by  the  steamer  Wilbur, 
which  arrived  at  Milwaukee  May  30,  lOOi: 
that  the  goods  were  damaged  as  claimed: 
that  such  damage  was  caused  solely  by  rea- 
son of  the  dangers  and  risks  of  navigation 
by  tbe  grounding  of  the  vessel  and  its  becom- 
ing necessary  to  Jettison  and  lighter  tbe  ves- 
sel, which  was  done — all  of  which  was  as- 
sumed by  the  plaintiff  by  reason  of  the  bill 
of  lading  made  April  18, 1903,  wherein  It  was 
stated  that  "marine  risk  on  lakes  insured  at 
shipper's  request  and  owner's  expense,"  and 
also  that  "no  carrier  or  party  shall  be  liable 
for  any  loss  or  damage  resulting  from  the 
perils  of  the  lakes,  sea  or  other  waters,"  and 
the  general  average  bond  entered  into  by  the 
parties  May  25,  1003.  Upon  such  showing  tbe 
court  refused  to  vacate  and  set  aside  the 
Judgment  and  allow  the  defendant  to  defend, 
and  that  is  the  error  complained  of. 
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Markham,  Talmadge,  Hamilton  &  Mark- 
ham  (F.  Herbert  Janvier,  of  counsel),  for  ap- 
pellant McElroy  &  Escbweller,  for  respond- 
ent. 

CASSODAY,  0.  J.  (after  stating  tbe  facts). 
It  appears  that  negotiations  and  communica- 
tions in  respect  to  adjusting  and  settling  the 
loss  and  damage  complained  of  continued 
for  more  than  four  months  prior  to  the  com- 
mencement of  this  action.  Eight  days  prior 
to  the  service  of  the  summons  the  attorneys 
for  the  plaintiff  Informed  the  defendant.  In 
writing,  that  they  bad  been  Instructed  by 
their  client  "that,  unless  something  definite" 
should  be  "arrived  at  by  the  1st  day  of 
November,"  they  would  "have  to  Institute 
suit"  Tbe  suit  was  commenced  November 
3,  1903.  November  21,  1903,  and  two  days 
before  the  expiration  of  the  time  within 
which  the  defendant  was  required  to  appear 
in  the  case  and  answer,  the  plaintiff's  at- 
ftorneys.  In  response  to  something  said  on 
behalf  of  the  defendant,  wrote  the  letter,  a 
portion  of  which  Is  quoted  In  the  foregoing 
statement.  In  that  letter  the  defendant  was 
plainly  Informed  that  the  time  for  Its  "ap- 
pearance in  the  suit"  would  expire  two  days 
thereafter,  and  that- the  same  should  be  ex- 
tended for  ten  days — np  to  and  Including 
December  3d — on  the  assurance  of  the  de- 
fendant's representatives  that  there  was  a 
probability  of  the  matter  being  settled  by 
that  time,  but  that  they  could  not  "consent 
to  anything  longer  than  that,"  and  should 
"proceed  with  the  lawsuit  unless  settled  by 
that  time."  There  could  be  no  mistaking 
the  language  employed.  Nevertheless,  the 
defendant  failed  to  appear  In  the  case  during 
tbe  ten  days  mentioned,  and  did  not  appear 
in  the  case  during  the  five  days  that  followed 
prior  to  tbe  entry  of  the  Judgment. 

The  rule  of  the  circuit  court  provides  that: 
"Service  of  notice  of  appearance  or  retainer 
generally,  by  an  attorney  for  the  defendant, 
shall  in  all  cases  be  deemed  an  appearance." 
dr.  Ct  Rule  8.  See  section  2643,  Rev.  St 
1898.  In  the  case  at  bar  tl>ere  was  no  ap- 
pearance. In  fact,  the  defendant  employed 
no  attorney  to  appear  in  the  case  until  after 
the  Judgment  was  entered.  Not  having  ap- 
peared in  the  case,  the  defendant  was  not 
entitled  to  any  notice  of  the  application  for 
judgment.  No  attempt  was  made  to  excuse 
such  default.  There  is  no  claim  that  the 
defendant  failed  to  appear  in  the  case 
through  its  "mistake,  inadvertence,  surprise, 
or  excusable  neglect";  much  less  that  there 
was  any  abuse  of  discretion  in  refusing  to 
rdieve  the  defendant  from  such  judgment  In 
the  absence  of  any  such  "mistake,  inadvert- 
ence, surprise,  or  excusable  neglect"  Sec- 
tion 2832,  Bev.  St  1898;  Boutin  v.  CatUn, 
101  Wis.  545,  77  N.  W.  010. 

Oounsel  for  the  defendant  contend  that 
the  facts  alleged  in  the  proposed  answer 
show  that  the  action  la  based  upon  a  con- 
ti-act  of  affreightment  to  be  performed  op  the 


Great  Lakes,  with  a  general  average  adjust- 
ment, and  hence  are  matters  of  admiralty 
jurisdiction,  of  which  the  state  courts  have 
no  cognizance;  citing  section  2,  art  3,  Const 
V.  S.     It  is  true  that  "upon  an  ordinary 
contract  of  affreightment  the  lien  of  the  ship- 
per is  a  maritime  lien,  and  a  proceeding  in 
rem   to  enforce  it  la  -within  the  exclusive 
original  cognlssance  of  courts  of  admiralty. 
The   Belfast,   7   Wall.   624,   10  L.   Ed.  26G. 
The   distinguishing    and   characteristic  fea- 
ture of  such  suit"  in  admiralty,  said  Mr. 
Justice  Field,  speaking  for  the  court  "is  that 
the  vessel  or  thing  proceeded  against  is  It- 
self seized  and  Impleaded  as  the  defendant, 
and  Is  judged  and  sentenced  accordingly." 
The  Moses  Taylor,  4  Wall.  427,  18  L.  Bfl. 
397.    Tbe  statute  of  the  United  States  giving 
to  federal  courts  such  exclusive  jurisdiction 
expressly  saves  "to  suitors  in  all  cases  the 
right  of  a  common-law  remedy  where  the 
common  law  is  competent  to  give  it."    Sub- 
division 8,  §  563,  Rev.  St  U.  S.  [V.  8.  Ctomp. 
St  1901.  p.  4571;  The  Moses  Taylor,  4  Wall. 
411,  427,  431,  18  L.  Ed.  397;    The  Belfast 
7  Wall.  624,  643,  19  L.  Ed.  266.    These  cases 
have  been  repeatedly  followed  by  this  court. 
Warehouse  &  Builders'   Supply  Co.  ▼.  Cal- 
vin, 06  Wis.  523,  527,  71  N.  W.  804,  6.5  Aui. 
St  Rep.  67;    Reynolds  v.  Nielson,  116  Wis. 
483,  485,  83  N.  W.  455,  96  Am,  St  Rep.  1000. 
It  Is  a  common  practice  for  state  courts  to 
take  jurisdiction  and  determine  questions  of 
general  average.    Nlmlck  v.  Holmes,  25  Pa. 
360,  64  Am.  Dec.  710;  Nelson  v.  Belmont.  21 
N.   y.  36;    Libby   v.    Gage,   14  Allen,    201; 
Emery  v.  Huntington,  109  Mass.  431,  12  Am. 
Rep.  725.     It  Is  enough  to  say  that  neither 
the  complaint  nor  the  proposed  answer  states 
a   cause  of  action  in  admiralty  within   the 
principles  of  the  authorities  cited. 
The  order  of  the  circuit  court  is  affirmed. 


PIETSCH  et  al.  v.  MILBRATH  et  al.* 
(Supreme  Court  of  Wisconsin.     Nov.  15,  1904.> 

COBPOBATIONS— tlABILrrT    OF    PROMOTBBS— 
UKTTATION    OF  ACnORS. 

1.  Where  several  persons  acquire  property. 
Intending  to  promote  the  organization  of  a  cor- 
poration to  purchase  it  from  them  at  a  profit 
to  themselves,  and  effect  such  purpose,  limiting 
the  membership  to  interested  persons  till  the 
transaction  is  completed  between  them  and  the 
corporation,  and  Oiercafter  caase  the  balance  of 
the  capital  stock  to  be  sold  to  outsiders,  the.v 
being  kept  in  Ignorance  of  the  true  nature  of 
such  transaction,  they  are  guiltv  of  a  fraud  on 
the  corporation,  and  liable  to  it  for  the  gains 
made. 

2.  The  right  of  action  against  the  promoters 
of  a  corporation  to  recover  illegal  profits  made 
by  them  in  buying  for  the  corporation,  at  a 
price  far  in  excess  of  its  actual  price,  land  on 
which  they  had  obtained  a  secret  option,  is  one 
at  law,  which  is  barred  in  six  years  from  its 
accrual,  under  Rev.  St  1808.  §  4222,  and  is  not 
one  cognizable  solely  by  a  court  of  equit.v,  with- 
in the  exception  of  subdivision  7,  which  post- 
pones the  running  of  limitation  until  discover; 
of  the  right  of  action^ 

'Rehearing  denied  Januarjr  31,  1906. 
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Appeal  from  Superior  Ck>urt,  Milwaukee 
County;   J.  C.  Ludwlg,  Judge. 

Action  by  Ferdinand  Pietsch  and  others 
against  Charles  W.  Milbratb  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Beveraed. 

Action  by  stockholders  ol  a  corporation  to 
enforce  an  alleged  promoter's  liability.  The 
complaint  was  held  sufficient  In  that  regard 
upon  two  previous  appeals.  112  Wis.  418, 
88  N.  W.  223.  and  IIG  Wis.  344,  98  N.  W.  d. 
In  the  report  of  the  first  appeal  a  full  state- 
ment thereof  will  be  found. 

The  Issues  raised  by  the  pleadings  were 
decided  substantially  to  this  effect:  Plain- 
tiffs are  members  of  defendant  corporation, 
becoming  such  by  taking  stock  therein  on  or 
about  the  time  of  its  organization  or  pm> 
chasing  stock  thereafter.  They  commenced 
this  action  for  its  benefit.  July  15,  1892,  one 
Thomas  and  one  Textor, — the  latter  being 
now  deceased  and  represented  in  this  action 
by  Clinton  Textor,  administrator  of  bis  es- 
tate,— planned  to  obtain  control  of  two  cer- 
tain farms,  to  cause  a  corporation  to  be  or- 
ganized to  purchase  the  same  from  tbem  at  a 
price  yielding  tbem  a  large  profit  without 
tbe  knowledge  of  snch  persons  as  they  might 
induce  to  take  stock  in  such  corporation. 
July  15,  1892,  pursuant  thereto  they  secured 
tbe  right  to  purchase  one  of  said  farms  for 
$17,300,  paying  down  a  trifling  sum,  a  few 
days  thereafter  assigning  a  quarter  interest 
therein  to  defendants,  Mueller,  Okershauser 
and  Thomas,  wbo  at  that  time  were  parties 
to  the  venture,  July  21st  tbo-eafter  Thom- 
as, In  further  execution  of  such  plan,  secured 
tbe  right  to  purchase  the  other  farm  for 
$40,584,  paying  down  $1,000,  and  on  the  same 
day  assigning  a  one-fourth  interest  In  such 
right  for  a  nominal  consideration  to  his  as- 
sociates. August  lOtb,  defendants  Charles 
W.  MUbrath  on  behalf  of  himself  and  defend- 
ants Llndenmann,  Kretschmar  and  Hanson 
paid  $2,000,  on  one  of  the  purchase  contracts 
taking  in  consideration  thereof  Thomas'  in- 
terest therein.  Part,  If  not  all,  defendants 
prior  to  August  26,  1892,  agreed  upon  the 
details  of  the  corporation  to  be  organized, 
tbe  same  being  that  the  capital  stock  should 
be  2,034  shares,  of  the  par  value  of  $203,400; 
that  the  members  of  the  combine  should 
bave  1,472  shares,  ostensibly  for  $34  per 
share  cash,  but  really  without  consideration; 
tbat  562  shares  should  be  sold  to  outside  par- 
ties for  $34  cash  per  share;  that  the  1,472 
shares  should  be  distributed  in  proportions 
specifled,  to  the  members  of  the  combine, 
and  that  all  money  contributed  by  them 
should  be  returned  out  of  that  paid  in  by 
outsiders.  August  2Cth  thereafter  Textor 
contracted  to  sell  to  one  Bird  10  shares  of 
the  prospective  stock  for  $340.  September 
22d  thereafter  defendant  Krause  succeeded 
to  tbe  Interest  of  Ramsey,  refunding  to  tbe 
latter  the  amount  of  his  Investment.  Sep-  ; 
teniber  22,  1892,  the  articles  of  organization  ; 
of  tbe  contemplated  corporation  were  duly  j 


filed,  tbe  incorporators  being  said  Kretsch- 
mar, MUbrath,  Llndenmann,  Textor  and 
Hanson.  September  23d  in  -advance  of  ac- 
tion by  such  corporation  in  respect  to  the 
matter,  MUbrath,  Kretschmar,  Llndenmann. 
Textor  and*  Thomas  caused  tbe  title  to  tbe 
land  by  two  deeds  to  be  vested  In  Textor, 
the  stated  consideration  In  each  deed  being 
"$1,  and  other  good  and  valuable  considera- 
tions." Said  Textor  thereupon  conveyed  the 
land  to  the  corporation  at  a  stated  considera- 
tion of  $110,000.  The  deeds  were  duly  re- 
corded. When  the  title  was  so  vested  in 
Textor,  mortgages  were  given  back  for  $46,- 
238.  When  he  deeded  to  the  corporation, 
it.  In  form,  assumed  and  agreed  to  pay  'the 
mortgage  Indebtedness.  The  difference  be- 
tween such  mortgage  indebtedness  and  the 
cost  of  the  land  to  the  promoters  was  paid 
by  tbem  and  they  were  thereafter  reimburs- 
ed, in  the  main,  pursuant  to  the  aforesaid 
plan,  out  of  $6,630,  paid  for  stock  to  the  cor- 
poration by  plaintiffs.  To  aid  in  executing 
such  plan  a  subscription  paper  was  prepared, 
— ^in  form,  obligating  the  signers  to  take  the 
number  of  shares  in  tbe  corporation  to  be 
formed  set  opposite  their  respective  names 
at  $34  cash  per  share.  The  amount  of  the 
proposed  capital  stock  and  the  purpose  of 
the  corporation  were  stated  In  such  paper, 
in  harmony  with  the  foregoing.  Tbe  pro- 
moters in  the  main,  in  order  to  disguise  the 
real  transaction  signed  tbe  paper.  Names  of 
some  of  the  plaintiffs  were  signed  thereon, 
but  whether  by  them  or  by  their  authority, 
does  not  clearly  appear.  At  a  meeting  of 
subscribers  to  stock  held  October  4,  1892,  no 
one  being  present  but  participants  in  the 
aforesaid  profits,  a  board  of  directors  was 
elected  from  their  number.  No  record  of  tbe 
meeting  was  made  for  several  months  there- 
after. October  6,  1892,  a  meeting  of  such 
board  was  held,  no  one  being  present  but 
the  said  interested  parties,  when  that  which 
had  tberetofore  been  done  as  to  acquiring 
tbe  land  was  approved,  and  562  shares  of 
stock  unsubscribed  for  was  ordered  set  apart, 
to  be  known  as  "treasury  stock"  and  sold 
at  $34  cash  per  share,  $2  per  share  to  be  al- 
lowed as  a  commission  to  persons  placing 
the  same.  The  result  was  that  $1,050,  was 
paid  out  of  tbe  corporate  treasury  as  com- 
missions. Many  of  the  plaintiffs  became 
purchasers  of  the  so-called  "treasury  stock" 
and  others  bought  stock  that  had  theretofore 
been  taken  by  some  of  the  defendants,  tbe 
former  supposing  themselves  to  be  original 
takers  thereof.  In  all  cases  tbey  took  the 
stock  upon  tbe  faltb  of  representations  made 
to  them  tbat  defendants  bad  paid,  or  were 
to  pay,  the  full  sum  of  $116,000  for  the  land, 
and  that  all  stock  was  taken  on  the  basis 
of  yielding  $34  per  share  cash  to  the  corpora- 
tion. The  total  of  1,472  shares  planned  to 
be  taken  by  the  promoters,  as  oforesaid,  was 
issued  to  them,  but  no  stock  was  issued  to 
any  one  prior  to  October  18,  1902.  Each 
year,  for  several  years  after  tbe  orgnnlza- 
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don  of  the  corporatioii,  for  the  purpose  of 
keeping  plaintifTs  in  Ignorance  of  tbe  facts 
aforesaid,  misleading  reports  were  sent  to 
tbem  by  Its  officers  as  to  its  condition.  They 
did  not  learn  of  facts  rendering  defendants 
liable  for  the  profits  made  by  th^  as  afore- 
said until  a  few  montbs  prior  to  tbe  com- 
mencement of  this  action.  The  fair  market 
value  of  the  land  sold  to  the  corporation,  at 
the  time  of  the  conveyance  thereof,  was  $230 
per  acre.  Further  facts  were  found  exoner- 
ating defendant  Ramsey. 

Upon  such  facts  the  court  held.  In  effect^ 
that  the  corporation  was  defrauded  oat  of 
$34  per  share  on  1,472  shares  of  stock  Issued 
to  the  promoters,  amounting  to  $50,018,  and 
that  defendants,  except  Ramsey,  were  liable 
therefor  with  Interest  Judgment  was  ac- 
cordingly ordered  and  rendered,  requiring 
them  to  pay  such  sum  and  interest  Into  court, 
or  to  the  treasurer  of  the  corporation  upon 
a  contingency  named,  for  the  benefit  of  the 
corporation,  and  Judgment  was  also  ordered 
and  rendered  against  defendants,  except 
Ramsey,  for  costs. 

Julius  E.  Roetar  (Timlin  A  GUcksman,  of 
counsel),  for  all  appellants  except  Max.  O. 
Krause.  Quarles,  Spence  &  Quarles,  for  ap- 
pellant M.  C.  Krause.  Geo.  L.  Williams  and 
Bobmrlch  ft  Williams,  for  respondents. 

MARSHAIiL,  J.  (after  stating  the  facts). 
As  indicated  in  the  statement,  this  court  has 
twice  held  In  this  case  that  by  rules  in  pre- 
vious decisions  made  here  the  circumstances 
alleged  to  have  occurred  constitute  a  good 
cause  of  action  In  favor  of  the  corporation 
against  the  defendants,  enforceable  at  the 
suit  of  the  plaintiffs  as  stockholders,  to  re- 
cover of  tbe  former  tbe  profits  obtained  in 
baying  the  land  at  one  price  and  selling  it  to 
the  corporation  at  another.  The  cases  where 
the  controlling  principles  have  been  pro- 
claimed and  applied  are  numerous,  the  most 
significant  being  Pittsburg  Alining  Co.  t. 
Spooner  et  al.,  74  Wis.  307,  42  N.  W.  259,  17 
Am.  St  Rep.  149;  Fountain  Spring  Park  Co. 
V.  Roberts  et  al.,  92  Wis.  345,  66  N.  W.  309, 
53  Am.  St  Rep.  017;  Franey  v.  Warner  et 
aL,  96  Wis.  222;  Hebgen  v.  Koeffler,  07  Wis; 
313,  72  N.  W.  745;  Milwaukee  Cold  Storage 
Co.  V.  Dexter  et  al.,  09  Wis.  214,  74  N.  W. 
967,  40  L.  R.  A.  837;  Zinc  Carbonate  Co.  v. 
First  National  Bank,  etc.,  103  Wis.  125,  79 
N.  W.  220,  74  Am.  St  Rep.  845;  Spaulding 
et  al.  V.  North  Milwaukee  Townslte  Co.,  106 
Wis.  481,  81  N.  W.  1064;  Forest  Land  Co.  v. 
BJorkquist  et  al.,  110  Wis.  547,  86  N.  W.  183. 
It  follows  that  tbe  sufficiency  of  the  com- 
plaint to  support  a  Judgment  Is  res  Judicata. 
Case  V.  Hoffman  et  al.,  100  Wis.  314,  72  N. 
W.  380,  74  N.  W.  220,  75  N.  W.  945,  44  L.  R. 
A.  728. 

While,  as  counsel  for  appellants  claim,  the 
findings  are  indefinite,  being  so  framed  at 
some  points  that  they  might  be  taken  one 
way  or  another,  they  follow  the  complaint 


in  that  regard.  Why  this  Indeflniteness,  we 
need  not  go  far  to  disc&ver.  A  misunder- 
standing by  counsel  of  language  used  lo 
Spaulding  t.  North  Milwaukee  Townslte  Co. 
et  al.,  supra,  or  Inability  of  counsel  to  satla- 
factorily  gather  the  purport  thereof  is  very 
plainly  portrayed  in  both  complaint  and 
findings.  It  Is  probable  the  learned  trial 
court  allowed  counsel  to  phrase  tbe  decisloi) 
as  It  appears  In  tbe  records,  and  If  It  were 
not  for  that  which,  though  sanctioned  by 
practice.  In  the  Judgment  of  the  writer,  can- 
not be  too  strongly  condemned, — If  the  court 
had  responded  fully  to  the  commands  of  the 
statute  to  state  In  writing  Its  decision.  In- 
stead of  permitting  the  stating  thereof  to  be 
done  by  one  viewing  tbe  case  from  a  one- 
sided standpoint, — the  uncertainty  complain- 
ed of  would  not  exist  and  we  would  not 
have  before  as  a  decision  as  to  facts,  nnder 
any  circumstances  requiring  careful  consid- 
eration to  determine  its  meaning  In  advance 
of  pronouncing  tbe  legal  effect  thereof. 

It  Is  of  course  conceded  that  If  the  findings 
will  reasonably  admit  of  a  construction  har- 
monizing with  and  responding  to  tbe  allega- 
tions of  the  complaint,  as  It  was  viewed  here 
on  the  former  occasion,  on  their  fitce  they 
will  support  the  Judgment  The  Tiew  that 
we  take  of  this  case  renders  unnecessary  any 
examination  In  detail  of  the  numerous  criti- 
cisms of  tbe  findings  made  by  appellants' 
counsel,  or  deficiencies  therein  suggested. 

It  must  be  conceded  that  the  following  sit- 
uation Is  well  within  the  language  of  tbe 
complaint  and  the  language  of  the  findings, 
as  well  as  supported  by  the  evidence:    Those 
against  whom  the  Judgment  was  rendered 
were  parties  to  a  plan  to  obtain  control  of 
certain  real  estate  with  a  view  of  taming  tbe 
same  over  to  a  corporation  to  be  formed,  at 
a   large  profit  to   themselves   without    tbe 
stockholders  therein,  other  than  themselves, 
having  knowledge  of  their  obtaining  such  ad- 
vantage.   The  plan  was  executed  by  the  for- 
mation of  defendant  corporation  and  convey- 
ances of  land  to  It  for  $116,000,  when   tbe 
expenditure  to  acquire  such  land  was  about 
one-half  thereof,  and  taking  1,472  sharea  of 
the  capital  stock  of  the  corporation,  of  the 
par  value  of  $147,200,  ostensibly  at  $34  per 
share,  to  be  contributed  In  cash  to  the  cor- 
poration,   without   such    contribution   being 
made  In  fact;  the  setting  aside  of  562  shares 
of  stock  to  be  sold  by  the  cori)oratlon  to  out- 
siders at  $34  per  share  cash,  through  tbe  ef- 
forts of  members  of  the  combine,  the  pur- 
chasers understanding  that  a  like  sum  had 
been,  or  was  to  be  contributed  to  the  cor- 
porate treasury  for  each  share  of  the  cor 
porate  stock;    the  doing  of  all  those  things 
at  a  time  when  «nly  members  of  the  combine 
Interested  in  making   the  profits  aforesaid 
were  members  of  the  corporation;  the  com- 
pletion of  the  plan  thereafter  by  the  sale  of 
the  562  shares  of  stock  at  $34  per  share,  tbe 
defendants  being  the  victims  and  furnishing 
substantially  all  of  tbe  capital  of  the  corpora- 
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tioD.  The  legal  effect  of  Bach  facts,  as  we 
shall  see,  Is  sufScient  to  support  the  Judg- 
ment, unless  defeodants  are  entitled  to  recov- 
er on  their  plea  of  the  statute  of  limitations. 

True,  the  complaint  is  so  framed  as  to 
suggest  that  some,  at  least,  of  the  plaintiffs 
were  stockholders  at  the  time  the  corporation 
was  organized  and  the  laud  conveyed  to  it, 
and  were  not  then  deceived  as  to  the  real 
nature  of  the  transaction,  true,  the  fludings 
are  so  drawn  as  to  suggest  the  same  thing 
and  true,  the  evidence  shows  clearly  that 
none  of  the  plaintiffs  were  members  of  the 
corporation  when  the  transaction  occurred 
between  it  and  the  promoters  whereby  they 
obtained,  substantially  without  consideration, 
1,472  shares  of  its  stock;  that  when  the  cor- 
porate proceedings  were  bad  respecting  the 
land  every  one  then  a  member  of  the  corpo- 
ration was  fully  advised  as  to  the  natiure 
tbereof;  that  the  only  deception  practiced 
on  defendants  was  by  inducing  them  to  take 
the  stock  of  the  corporation  at  $34  cash  per 
share,  bellcviag  all  the  subscribers  or  takers 
of  stock  were  to  contribute  likewise  there- 
for; and  If  it  be  the  law  that  if  no  one  was 
literally,  at  the  time  the  transaction  between 
the  promoters  and  the  corporation  occurred, 
deceived,  then  no  complaint  can  be  made  by 
or  in  the  name  of  the  corporation  against  the 
defendants,  no  cause  of  action  was  estab- 
lished by  the  evidence  unless  that  question 
Is  foreclosed  by  the  decision  made  when  the 
complaint  was  challenged  on  demurrer. 

Counsel  for  appellants  contend  that  the 
contingency  above  suggested  as  to  the  law 
is  ruled  in  their  favor  by  Spaulding  v.  North 
Milwaukee  Townslte  Co.,  supra; — that  ev- 
ery member  of  the  corporation,  as  matters 
stood  when  the  land  was  transferred  to  It 
and  the  promoters  came  Into  possession  of 
the  profits  sought  to  be  regained,  was  fully 
advised  In  respect  thereto:  that  no  one  was 
then  deceived,  so  the  prime  essential  of  a 
cause  of  action  In  favor  of  the  corporation 
is  wanting;  that  If,  after  the  consummation 
of  the  deal  between  the  promoters  and  the 
corporation,  deception  was  practiced  by  any 
defendant.  Inducing  any  plaintiff  to  take 
stock,  supposing  he  was  obtaining  it  on  the 
same  terms  as  the  promoters,  it  is  personal 
to  himself.  Those  views  are  based  on  this 
language  used  in  that  case: 

"The  liability  of  promoters  of  a  corporation 
is  predicated  on  fraud,  the  essential  element 
of  which  is  deceit.  It  does  not  matter  that 
the  corporation  received  property  at  a  higher 
price  than  It  cost  the  promoter,  to  give  the 
corporation  a  right  to  rescind  or  recover 
back  profits  made.  It  must  have  been  de- 
ceived Into  paying  such  price  or  the  corpora- 
tion cannot  be  deceived,  save  as  to  some  of 
the  individuals  composing  it  are." 

No  serious  fault  can  be  found  with  that 
Generally  speaking,  it  is  correct  It  was 
used  as  regards  a  situation  where  all  the 
stock  of  a  corporation  bad  been  taken.  Cer^ 
talnly  the  court  did  not  Intend  to  hold  that 


a  corporation  has  not  capacity  to  acquire  a 
cause  of  action  to  recover  profits  made  by 
Its  agents,  acting  in  the  double  roll  of  such 
agents  and  at  the  same  time  for  themselves 
and  to  their  own  advantage,  no  one  standing 
by  to  protect  it;  that  they  can  perfect  the 
corporate  organization,  keep  control  thereof 
for  their  own  gain  while  ostensibly  promot- 
ing its  interests;  that  they  can  restrict 
subscriptions  to  stock  to  a  part  taken  by 
themselves  in  order  that  their  ulterior  pur- 
pose may  l>e  accomplished;  that  while  so 
in  control  for  such  purpose,  ostensibly  act- 
ing for  the  corporation  but  really  for  them- 
selves, they  may  make  the  organization  a 
mere  secret  conduit  through  which  to  con- 
vert the  money  paid  by  future  subscribers 
to  stock  to  their  own  gain  and  then  use  the 
corporate  organization  to  aid  in  luring  such 
subscribers  into  the  trap,  the  corporation 
being  powerless  to  prevent  it — and  yet  the 
law  fumlsh.it  no  remedy  for  the  wrong. 
To  establish  such  a  doctrine  would  be  to 
open  a  most  Invltlhg  avenue  for  the  com- 
mission of  fraud.  Then  the  well-settled  doc- 
trine that  promoters  cannot  secretly  obtain 
profits  from  the  corporation  they  cause  to 
be  organized  and  launched  into  the  business 
world,  without  being  responsible  to  It  there- 
for can  be  easily  evaded  by  their  organiz- 
ing the  corporation,  taking  part  of  the  stock 
ostensibly  at  the  full  par  value  thereof  In 
cash,  but  really  paying  little  or  nothing 
therefor,  and  then  Inducing  others  to  take 
the  balance  of  the  stock  in  Ignorance  of  the 
facts,  paying  the  .full  par  value  therefor 
Into  the  corporate  treasury. 

The  law  does  not  permit  any  such  trans- 
action as  the  one  above  suggested  to  go  nec- 
essarily unredressed.  Persons  who  act  as 
promoters  of  a  corporation  do  not  necessarily 
cease  to  be  such  when  the  corporation  is  or- 
ganized to  do  business.  They  may  retain 
their  fiduciary  relation  thereto  till  its  share 
capital  shall  have  been  taken  and  the  cor- 
poration provided  with  a  board,  or  some  rea- 
sonably efiiclent  means  of  protecting  its  in- 
terests. So  long  as  there  are  prospective 
original  subscribers  for  stock  the  promoters 
and  those  concerting  with  them  remain  in 
control  of  the  corporation.  It  Is  in  a  situation 
to  be  deceived,  within  the  rule  of  the  Spaul- 
ding Case.  It  is  deceived  in  a  legal  sense 
when  it  is  rendered  helpless  by  its  managers 
as  to  protecting  those  invited  to  subscribe 
for  Its  stock,  and  is  then  used  to  aid  In  de- 
frauding them.  It  is  deceived  thereby  Just 
as  effectually  as  rogards  necessity  for,  and 
means  of,  redress  as  in  a  case  where  promot- 
ers by  control  of  a  corporation  cause  It  to 
deal  with  them  to  their  special  advantage 
over  then  existing  and  unsuspecting  members 
thereof. 

The  foregoing  will  be  found  well  supported 
in  authorities.  If  a  corporation  has  been  or- 
ganized and  persons  promoting  it  up  to  that 
time  continue  to  act  for  it  by  inducing  per- 
sons to  come  In  and  subscribe  for  its  capital 
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stock,  tbeir  relations  as  promoters  continue. 
Alger's  Law  of  Promoters,  etc.,  I  20.  In  the 
leading  English  case  of  EJrlanger  v.  New- 
Sombrero  Phosphate  Co.,  3  App.  Cas.  1236, 
Lord  Cairns  said  in  substance: — 

Promoters  have  in  their  hands  the  cre- 
ation and  molding  of  the  company;  they 
have  power  to  detine  how  and  when  and  in. 
what  shape  and  under  what  supervision  It 
shall  start  into  existence  and  begin  busi- 
ness. If  they  are  doing  all  this  in  order  that 
the  company  may  at  the  outset  become, 
through  its  managing  directors,  a  purchaser 
of  property  from  themselves  it  is  Incumbent 
upon  them  to  provide  it  with  a  board  of  di- 
rectors, who  will  meet  them  at  arm's  length 
in  arranging  the  business  transaction. 

The  circumstances  in  that  case  were  quite 
similar  to  those  in  this  one.  There  was  an 
attempt  to  bind  the  corporation  by  a  contract 
purporting  to  have  been  made  between  the 
vendor  and  directors  before  the  shares  were 
offered  for  subscription,  whereas  the  direct- 
ors were  only  the  associates  of  the  vendor, 
who  exercised  no  judgment  of  their  own  in 
behalf  of  the  corporation. 

The  rule  stated  by  Lord  Calms  is  said  not 
to  apply  when  the  promoters  are  subscribers 
of  all  of  the  capital  stock  (Salomon  v.  Salo- 
mon &  Co.,  75  L.  T.  Rep.  437),  or  all  the 
stock  has  been  taken  and  the  holders  thereof 
assent  to  the  transaction  (Parsons  v.  Hayes, 
14  Abb,  N.  C.  419).  Then  if  a  person  acquir- 
ing stock  otherwise  than  at  first  hands,  Is 
deceived  into  doing  so  by  fraudulent  repre- 
sentations that  the  full  amount  of  the  share 
capital  has  been  paid  into  the  corporation 
and  that  all  the  stock  was  taken  on  a  com- 
mon basts,  his  right  cf  -action  for  damages 
Is  personal,  not  for  enforcement  of  the  rights 
of  the  corporation.  Morawetz  on  Corpora- 
tions, S  290.  In  harmony  therewith  is  Stew- 
art V.  St.  Louis,  Ft  S.  &  W.  R.  Co.  (C.  C.)  41 
Fed.  73G,  where  It  was  held  in  effect  that 
Lord  Cairns*  rule  did  not  apply  because  at 
the  time  of  the  occurrence  complained  of  the 
owners  of  all  outstanding  stock  consented, 
the  transaction  was  fully  exposed  on  the  cor- 
poration records,  and  it  was  not  then  in- 
tended to  solicit  further  subscriptions  to 
stock.  There  arc  other  circumstances  where 
Lord  Cairus'  rule  has  been  said  not  to  ai)- 
ply,  but  in  no  case  has  it  been  rejected  In 
circumstances  such  as,  or  similar,  to  those 
where  it  was  framed  and  declared. 

From  the  foregoing  we  deduce  this:  If 
one  or  more  persons  acquire  property,  intend- 
ing to  promote  the  organization  of  a  corpora- 
tion to  purchase  it  from  them  at  a  prollt  to 
themselves  and  effect  such  purpose,  limiting 
the  membership  to  interested  parties  till  the 
transaction  is  completed  between  them  and 
the  corporation,  intending  thereafter  to 
I'ause  the  balance  of  the  capital  stock  to  be 
sold  to  outsiders,  they  being  kept  in  ignor- 
ance of  the  true  nature  of  such  transaction, 
and  affecting  such  intent,  they  are  guilty  of 
actionable  fraud  upon  the  corporation  and 


responsible  to  it  for  the  gains  made.  In  such 
circumstance,  in  the  making  of  the  contract 
between  the  corporation  and  its  agents,  it  is 
mere  fiction  as  to  its  prospective  members 
by  original  subscription.  Since  it  has  no  one 
to  stand  for  it  as  an  adverse  party  in  the 
transaction  no  meeting  of  adverse  minds,  es- 
sential to  a  binding  contract,  occurs.  The 
corporation  Is  deceived,  in  that  advantage 
is  taken  of  Its  Incapacity  to  protect  Itself,  as 
to  the  Interests  of  prospective  membersliips 
by  the  original  taking  of  its  stock. 

Applying  the  foregoing  to  the  situation 
found  to  exist  all  who  were  concerned  In  the 
transaction  of  buying  the  land  at  one  price 
to  turn  it  over  to  the  corporation  to  be  form- 
ed at  a  much  greater  one,  and  to  Induce  oth- 
ers to  come  into  the  corporation  in  Ignorance 
of  the  facts,  contributing  the  actual  capital 
necessary  to  enable  them  to  fully  accomplish 
their  purpose,  became  liable  to  refund  their 
profits  to  the  corporation,  which  liability  was 
enforceable  In  this  action,  unless  prior  to  its 
commencement  it  was  extinguished  by  the 
six-year  statute  of  limitations. 

Tfie  action  was  commenced  May  20,  1899, 
long  after  the  expiration  of  six  years  from 
the  time  the  cause  of  action  in  favor  of  the 
corporation  accrued,  unless  the  date  thereof 
was  postponed,  as  regards  the  remedy  for 
the  wrong,  by  subdivision  7,  J  4222,  Rev.  SL 
It  Is  conceded  that  the  life  of  the  cause  of 
action  expired  before  such  commencement, 
unless  such  subdivision  applies.  That  pro- 
vides that  a  cause  of  action  for  relief  on  the 
ground  of  fraud  in  a  case  which  was  on  or 
before  the  28th  day  of  February,  1859,  cog- 
nizable in  a  court  of  chancery  shall  not  be 
deemed  to  have  accrued  until  the  discovery 
by  the  aggrieved  parties  of  the  perpetration 
of  the  fraud.  Counsel  for  respondent  argue 
that  this  action  falls  within  that  because  the 
Boje  remedy  afforded  plaintiffs  to  enforce 
the  right  of  the  corporation  was  In  equity 
and  was  so  at  the  time  mentioned  in  such 
section.  That  overlooks  the  fact  that  the 
real  test  is,  what  remedy  was  afforded  the 
corporation  to  enforce  Its  rights  In  the  cir- 
cumstances set  forth  in  the  complaint  be- 
fore the  adoptlou  of  the  0>de.  We  need 
spend  no  time  to  demonstrate  that  it  had 
then,  as  It  has  now,  a  remedy  at  law  In  such 
cases.  It  follows  that  before  this  action 
was  commenced  a  cause  of  action  of  the  cor- 
poration was  extinguished  and  that  with  It 
necessarily  the  right  of  the  plaintiffs  to  en- 
force such  cause  of  action  was  lost  That  is 
distinctly  ruled  in  Boyd  et  al.  t.  Mutual 
Fire  Association,  116  Wis.  155,  94  N.  W.  171. 
61  L.  R.  A.  918,  96  Am.  St  Rep.  948.  We 
are  unable  to  discover  anything  in  that  case, 
or  in  Buttles  v.  De  Baun,  116  Wis.  S23,  93 
N.  W.  5,  or  Merton  v.  O'Brien,  117  Wis.  437, 
94  N.  W.  340,  referred  to  by  counsel,  that 
can  save  this  case.  The  effect  thereof  is  that 
the  statute  of  limitations  does  not  run  In 
favor  of  a  trustee  of  an  expressed  Interest  of 
that  continuing  nature  cognizable  only  In  a 
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court  of  equity.  There  1b  nothing  of  that 
sort  InTOlved  in  this  case  as  is  plainly  ruled 
in  Boyd  v.  Mutual  Fire  Association,  supra. 

It  is  suggested  by  counsel  for  respondents 
that  the  corporation  was  powerless  to  assert 
its  rights  within  the  life  of  its  cause  of  action 
because  those  who  were  solely  in  charge  of 
Its  affairs  were  the  guilty  persons,  and  by 
their  position  prevented  any  one  during  such 
period  from  obtaining  knowledge  of  the 
facta  BO  that  they  might  act  in  its  behalf. 
While  counsel  earnestly  Insist  that  under 
such  circumstances  the  statutes  of  limita- 
tion ought  not  to  apply,  no  authority  is  cited 
to  our  attention  varying  the  unqualified  lan- 
guage of  such  statutes.  So  far  as  we  are 
advised,  there  is  no  exception  to  the  rule  of 
the  statute  to  fit  a  case  of  this  sort.  Views 
elsewhere  are  well  portrayed  in  Bank  of 
Hartford  County  v.  Waterman,  26  Conn.  324- 
330,  thus:— 

"Ignorance  of  his  rights  on  the  part  of  the 
person  against  whom  the  statute  has  beigun 
to  run,  will  not  suspend  Its  operation.  He 
may  discover  his  Injury  too  late  to  take  ad- 
vantage of  the  appropriate  remedy.  Such  is 
one  of  the  occasional  hardships  necessarily 
Incident  to  a  law  arbitrarily  making  legal 
remedies  contingent  on  mere  lapse  of  time. 
Strong  equitable  considerations  in  favor  Of 
the  present  plaintiffs  seem,  however,  to 
grow  out  of  the  fact,  that  they  were  actually 
betrayed  into  Ignorance  of  their  rights  by 
the  wrongful  acts  of  the  defendant  himself. 
•  •  •  It  is  palpably  unjust  for  the  de- 
fendant to  set  up  the  statute  as  a  defense 
under  such  circumstances;  to  do  so  is  in  one 
sense  taking  advantage  of  bis  own  wrong. 
Yet  it  Is  difficult  to  see  that  he  is  not,  by 
the  clear  provisions  of  the  statute  itself, 
protected  in  so  doing.  •  •  •  Lord  Camp- 
bell properly  suggests,  relative  to  a  contro- 
versy not  unlike  to  the  present,  that  'hard 
cases  must  not  make  bad  law.'  •  •  •  If 
the  dictum  of  Lord  Mansfield  that  'there  may 
be  cases  which  fraud  will  take  out  of  the 
statute  of  limitations,'  were  confirmed  by 
direct  adjudications,  we  should  be  reluctant 
to  withhold  the  application  of  the  doctrine 
in  the  present  instance." 

We  cannot  escape  the  conclusion  that  the 
statute  of  limitations  pleaded  had  fully  run 
In  favor  of  the  defendants  before  the  com- 
mencement of  this  action  and  extinguished 
their  Uabllity. 

Tbe  judgment  is  reversed,  and  the  caase 
remanded  with  Instructions  to  enter  Judg- 
ment dismissing  the  complaint  with  costs  in 
favor  of  the  defendants. 


In  re  BRADLEY'S  WILLl 

BRADLBY  v.  BRADLEY. 

(Sapreme  Court  of  Wisconsin.    Nov.  15,  1904.) 

WIIX — BESIDTTABT    CLAUSE— CONSTRUCTION. 

1.  Testator    devised   and    tiequeathed    to   bis 
wife  his  homestead,  its  fnrnishiogs,  etc.,  and 


to  three  aunts  annuities  of  $100  each,  and, 
to  his  wife,  two  brothers,  and  a  son,  all  the 
residue  of  testator's  estate,  share  and  share 
alike.  The  will  further  provided  thiit  in  case 
of  the  death  of  the  son  before  attaining  the 
age  of  21  years  his  share  should  be  equally 
divided  between  the  wife  and  the  two  brothers. 
The  three  aunts  and  testator's  wife  predeceased 
testator,  who  married  again,  and  died  leaving 
his  second  wife  surviving.  Held,  that  the  resi- 
due of  the  estate  was  properly  ascertained  by 
deducting  from  tbe  general  estate  the  debts  and 
amount  necessary  to  satisfy  the  widow's  dom- 
inant right  under  Rev.  St.  1898,  §  2172,  and 
hence  a  distribution  of  one-fourth  of  that  residue 
to  each  of  the  two  brothers  of  testator  was  all 
that  the  will  gave  them  according  to  its  terms, 
though  it  enhanced  the  son's  share  by  passing 
to  him  the  deceased  wife's  lapsed  residuary 
share. 

Appeal  from  Circuit  Court,  Milwaukee 
County;   Lawrence  W.  Halsey,  Judge. 

Petition  by  Edward  Bradley  and  another 
against  William  T.  Bradley  and  others  for 
distribution  of  the  estate  of  William  H. 
Bradley,  deceased.  From  the  decree,  peti- 
tioners appeal.    Affirmed. 

In  1879  William  H.  Bradley  made  his  will, 
whereby  he  devised  and  bequeathed  to  his 
wife,  Emma  Bradley  the  homestead.  Its  fur- 
nishings, etc.,  and  to  three  aunts  annuities 
of  $100  each,  and  as  to  all  the  "residue" 
provided:  "I  give,  bequeath  and  devise  (the 
same)  to  my  said  wife,  Emma  H.  Bradley, 
and  my  said  brothers,  Ejdward  Bradley  and 
James  W.  Bradley,  and  to  my  adopted  son, 
William  Turner  Bradley,  share  and  share 
alike,  so  that  each  of  them  shall  be  entitled 
to  an  undivided  one-fourth  share  thereof." 
He  further  provided  that  in  case  of  the 
death  of  the  adopted  son  before  attaining 
the  age  of  21  years  his  share  should  be 
equally  divided  between  the  wife  and  the 
two  brothers,  so  that  they  should  each  re- 
ceive one-third  of  the  remaining  portion  of 
said  estate.  Tbe  three  annuitants,  as  also 
the  wife,  Emma  Bradley,  predeceased  the 
testator.  On  the  5th  day  of  January,  1903, 
he  married  another  wife,  and  died  on  tbe 
7th  day  of  January,  1903.  The  share  of  the 
estate  to  which  the  widow  was  entitled  by 
•law,  I)eing  one-third,  of  course  exceeded 
the  one-fourth  of  the  residue  which  would 
have  gone  to  Emma  Bradley  under  the  will 
had  she  survived  the  testator.  The  county 
court,  upon  petition  for  distribution,  adjud- 
ged that  the  expenses,  debts,  legacies,  and 
legal  share  of  the  widow  should  be  paid 
generally  out  of  the  estate;  that  the  re- 
mainder, after  such  payments,  constituted 
tbe  residue,  and  that  of  such  residue  one- 
fourth  should  be  distributed  to  each  of  the 
appellants,  E<dward  Bradley  and  James  W. 
Bradley,  and  one-fourth  to  William  Turner 
Bradley  as  legatee;  that  the  remaining  one- 
fourth,  by  lapse  of  the  bequest  thereof  to 
Emma  Bradley,  became  intestate  estate,  and 
passed  by  descent  to  William  Turner  Brad- 
ley, whereby  the  latter  became  entitled  to 
one-half  of  the  residue.  From  this  Judg- 
ment an  appeal  was  taken  to  tlie  circuit 
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court,  where  It  was  affirmed,  and  the  two 
brothers  now  appeal  to  this  court  from  such 
affirmance. 

Van  Dyke,  Van  Dyke  &  Carter,  for  appel- 
lants. Quarles,  Spenoe  &  Quarles,  Winkler, 
Flanders,  Smith,  Bottum  &  Vilas,  Joshua 
Stark,  and  F.  H.  Remington,  for  respondent 

DODGE,  J.  (after  stating  the  facts).  By 
bis  will  the  testator  bequeathed  to  each  of 
the  appellants  one-fourth  of  the  residue  of 
his  estate.  "Residue"  Is  variously  defined 
as  "that  which  remains  after  discharging  all 
legal  and  testamentary  claims  on  the  es- 
tate." Eyer  t.  Marsden,  4  Mylne  &  C.  231. 
243.  "That  which  Is  left  after  the  payment 
of  charges,  debts  and  particular  legacies." 
Phelps  T.  Robblns,  40  Conn.  250,  264.  "That 
which  remains  after  all  paramount  claims 
upon  .the  testator's  estate  are  satisfied." 
Tomllnson  v.  Bury,  146  Mass.  346,  14  N.  E. 
137,  1  Am.  St  Rep,  464.  "All,  of  which  no 
effectual  disposition  is  made  by  will  other 
than  [by]  the  residuary  clause."  Skrymsher 
V.  Northcote,  1  Swanst.  670;  Morton  v. 
Woodbury,  153  N.  Y.  257,  47  N.  B.  283.  "All 
property  subject  to  be  bequeathed  by  her  not 
otherwise  effectually  disposed  of."  Harring- 
ton V.  Pier,  105  Wis.  485,  499,  82  N.  W.  345, 
50  L.  R.  A.  307,  76  Am.  St  Rep.  924.  While, 
of  course,  the  word  may  be  used  in  a  dif- 
ferent sense,  as  to  describe  the  remainder 
of  a  fund  or  indeed  of  the  whole  estate  after 
deducting  merely  some  particular  charges 
or  bequests,  the  presumption  is  very  strong 
that  it  is  used  in  the  general  sense  above 
defined,  unless  the  contrary  clearly  appears 
from  ijie  context  Phelps  t.  Robblns,  su- 
pra; Harrington  v.  Pier,  supra.  It  is  agreed 
by  counsel  that  the  statutory  proTlslon  for  a 
widow  not  named  In  the  will,  under  section 
2172,  Rev.  St  1898,  Is  one  of  those  "char- 
ges" or  paramount  claims,  which,  like  a 
debt,  must  be  deducted  before  the  residue 
Is  ascertained;  that  it  is  not  a  part  of  the 
"property  subject  to  be  bequeathed,"  so 
that  under  Harrington  t.  Pier,  it  might  be 
included  in  the  residue.  Ford  t.  Ford,  8^ 
Wis.  122,  59  N.  W.  464;  Gallagher's  Appeal, 
87  Pa.  200.  From  the  foregoing  premises 
the  conclusion  is  syllogistic  that  the  residue 
of  William  H.  Bradley's  estate  was  that 
and  only  that,  which  remained  after  satis- 
fying the  widow's  paramount  claims  there- 
on. Of  that  residue  one-fourth*  is,  by  the 
assailed  decree,  awarded  to  each  of  the  ap- 
pellants, which,  upon  the  surface,  would 
seem  to  fully  satisfy  their  right 

Against  this  conclusion  appellants'  con- 
tention Is  that  we  must  construe  this  will 
as  giying  to  each  of  the  residuary  legatees 
one-fourth  of  the  entire  estate  after  pay- 
ment merely  of  debts  and  expenses,  and 
that,  there  being  one-fourth  of  that  estate 
intestate  by  lapse  of  the  legacy  to  Emma 
Bradley,  such  undisposed  of  portion  should 
be  first  applied  in  satisfaction  pro  tanto  of 


the  widow's  thb:d  before  any  deduction 
should  be  made  from  the  persisting  legacies 
of  one-fourth  each  to  the  son  and  two  broth- 
ers. Many  authorities  are  cited  In  favor 
of  the  general  rule  that  any  undlsposed-of 
portion  of  the  estate  should  first  be  exhaust- 
ed in  discharging  debts  and  expenses  before 
any  deductions  are  made  from  legacies  for 
that  purpose.  Argument  Is  also  made  in 
favor  of  a  scheme  of  so-called  "marshaling 
the  assets"  so  as  to  reimburse  to  legatees 
out  of  any  intestate  property  any  abate- 
ment which  their  respective  legacies  suffer 
by  reason  of  existence  of  general  burdens  or 
charges  upon  the  estate.  These  are  but  dif- 
ferent phases  of  application  of  the  well-rec- 
ognized doctrine  that  due  regard  for  a  tes- 
tator's wish  and  Intent  requires  that  par- 
ticular gifts  made  by  him  sbonld  be  accord- 
ed full  effect  if  possible,  and  that  any  prop- 
erty not  expressly  disposed  of  he  probably 
would  desire  should  be  used  to  render  com- 
pletely effective  the  dispositions  actually  de- 
clared. In  appellants'  contention  for  the  ap- 
plication of  such  doctrine  here,  however, 
there  lurks  obvious  fallacy.  Their  argument 
proceeds  on  the  assumption  that  by  the  will 
something  is  expressly  given  to  each  of  them 
which  suffers  abatement  or  diminution  If  the 
widow's  share  be  satisfied  out  of  the  general 
estate.  To  reach  that  view  they  necessarily 
treat  the  will  as  if  it  gave  to  each  of  them 
one-fourth  of  the  net  estate — 1.  e.,  the  en- 
tire estate  above  debts  and  expenses — so 
that,  If  they  receive  anything  less,  the  gift 
to  them  suffers  abatement.  The  net  estate 
Is,  however,  clearly  distinguished  from  res- 
idue. Ford  V.  Fold,  88  Wis.  132,  69  N.  W. 
464;  Harrington  v.  Pier,  106  Wis.  498.  82 
N.  W.  345,  50  L.  E.  A.  307,  76  Am.  St  Rep. 
924.  By  this  will  they  are  given  each  one- 
fourth  of  the  residue,  and  not  of  the  net 
estate.  Amongst  a  multitude  of  decided 
cases,  both  English  and  American,  no  such 
marshaling  or  application  of  other  funds  in 
exoneration,  as  contended  for  here,  in  favor 
of  residuary  bequests,  find  support,  except 
from  Kirkpatrlck  v.  Rogers,  42  N.  C.  44,  fol- 
lowed in  the  same  court  by  Swann  v.  Swann, 
58  N.  C.  297,  and  Miller  v.  London,  60  N. 
C.  628.  The  contrary  view  Is  sustained  by 
Eyer  v.  Marsden,  4  Mylne  &  G.  231;  Shut- 
Ueworth  v.  Howartb.  1  Craig  &  P.  228; 
Trethewy  v.  Helyar,  4  Ch.  Div.  53;  Featon 
V.  Wills,  7  Ch.  Div.  33;  Blann  v.  Bell,  Id. 
382;  Jones  v.  Caless,  10  Ch.  Div.  40;  Briggs 
V.  Hosford,  22  Pick.  288.  The  reasoning  of 
these  English  cases  is  to  the  effect  that  by 
the  use  of  the  term  "residue"  a  testator 
charges  upon  the  general  estate  all  debts, 
legacies,  and  other  burdens;  that  no  residue 
exists  until  such  burdens  have  been  paid. 
In  this  view  it  Is  a  solecism  to  speak  of  dis- 
charging a  debt  or  other  charge  out  of  the 
residue,  or  by  application  of  any  particular 
share  of  the  residue.  Before  the  residue  ex- 
ists for  assignment  or  apportionment,  all 
debts  and  burdens  have  necessarily  and  by 
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very  force  of  the  terminology  been  paid,  and 
do  not  exist  Hence  In  every  case  except 
those  cited  from  North  Carolina,  wliere  lapse 
occurred  In  a  share  of  a  pure  residuum, 
courts  have  refused  to  treat  that  share  dif- 
ferently from  those  of  the  other  residuary 
legatees.  Malins,  V.  C,  who  in  Scott  v. 
Cumberland,  L.  R.  18  Eq.  578,  and  Gowan 
T.  Bronghton,  L.  R.  19  Eq.  77,  was  thought 
to  have  questioned  the  authority  of  Eyer  v. 
Marsden,  subscribes  fully  to  the  reasoning 
above  stated,  and  In  Jones  r.  Caless,  supra, 
dlgtingolsbes  his  two  former  decisions,  for 
that  no  charge  of  debts  and  expenses  on  the 
general  estate  was  made  by  the  will  either 
by  use  of  the  term  "residue"  or  otherwise. 
Appellants  seem  to  concede  full  force  to 
this  reasoning  so  far  as  debts  are  concerned, 
for  no  question  is  raised  upon  the  court's 
action  in  causing  those  to  be  paid  out  of 
the  general  estate.  No  attempt  Is  made,  how- 
ever, to  show  why  the  charge  for  the  wid- 
ow's share  Is  in  any  wise  distinguishable 
from  debts  In  this  respect,  except,  perhaps, 
by  a  reference  to  Ford  v.  Ford,  supra,  where 
it  was  held  ttiat  the  renouncing  widow's 
share  should  be  considered  part  of  the  "net 
estate,"  while  the  debts  should  not  The 
disUnlitlon,  however,  between  net  estate  and 
residue  has  already  been  indicated,  and  the 
result  of  tbat  distinction  is,  obviously,  to  ex- 
clude from  the  latter  term  a  widow's  legal 
share  as  completely  as  debts  or  expenses. 
The  North  Carolina  cases  undoubtedly  re- 
ject, without  discussing  It  or  noticing  the 
cases,  the  reasoning  of  the  above-cited  Eng- 
lish authorities,  and  hold,  though  the  lapse 
was  of  a  share  of  the  residue,  that  there 
should  first  be  found  a  fund  resulting  from 
deduction  of  all  specific  legacies,  but  not  of 
the  debts  and  expenses;  that  this  fund 
should  be  divided  between  the  three  resid- 
naiy  bequests;  and  that  the  one-third  per- 
taining to  the  bequest  which  lapsed,  being 
Intestate  estate,  should  be  applied  to  pay- 
ment of  debts  and  expenses  to  the  relief, 
complete  or  partial,  of  the  other  two  shares 
of  the  so-called  residue.  Just  why  any  gen- 
eral money  legacies  should  not  have  been 
paid  out  of  that  lapsed  share  as  well  is  not 
stated.  We  cannot  subscribe  to  the  view 
of  those  decisions.  It  seems  to  us  to  per- 
vert the  meaning  of  the  term'  "residue,"  and, 
under  the  guise  of  exoneration,  to  really  In- 
dulge in  augmentation  of  the  other  residuary 
legacies  above  what  the  words  of  the  will 
conferred.  By  the  payment  of  such  bur- 
dens out  of  the  general  estate  the  residuary 
legacies  are  not  abated.  True,  the  residue 
is  lessened,  but  it  is  only  the  residue,  what- 
ever it  may  be,  which  is  by  the  will  given 
to  theae  legatees. 

Argument  is  advanced  to  support  Inten- 
tion of  testator  to  give  one-fourth  of  the  net 
estate  generally  to  each  of  the  appellants, 
because  otherwise  is  enhanced  the  share  of 
the  son  to  whom,  in  express  words,  is  given 
only  one-foartb.    We  cannot  think  this  pur- 


pose sufficiently  plain  to  overcome  the  pre- 
sumption that  testator  used  the  word  "res- 
idue" in  its  proper  sense.  The  adopted  son 
was  the  natural  object  of  his  bounty  in  pref- 
erence to  the  brothers.  The  possible  death 
of  the  wife  before  himself  must  have  been 
in  contemplation  of  testator,  for  he  consid- 
ered and  provided  for  the  less  probable  con- 
tingency of  the  son's  death.  We  deem  much 
stronger  an  inference  In  favor  of  a  knowl- 
edge and  purpose  that  the  son's  share  might 
be  enhanced  by  the  death  of  his  mother  be- 
fore her  husband,  as  It  in  all  probability 
would  be,  by  Inheritance  from  her,  in  case  of 
her  death  after  she  had  received  her  share 
of  the  testator's  property. 

Appellants  suggest  as  a  further  reason 
why  this  widow's  share  should  not  be  treat- 
ed as  onp  of  those  burdens  to  be  satisfied 
before  the  residue  is  ascertained,  that  it  could 
not  have  been  in  contemplation  of  the  tes- 
tator when  he  framed  his  will.  We  fail  to 
discover  the  force  of  that  suggestion.  Tbo 
very  use  of  a  residuary  phrase  indicates  un- 
certainty as  to  what  will  remain  of  an  es- 
tate, otherwise  specific  amounts  would  nat- 
urally be  bequeathed.  Necessarily  what  the 
residue  may  be  cannot  be  known  to  the  mak- 
er of  any  but  a  deathbed  will,  for  his  pe- 
cuniary condition  may  change  at  any  time. 
William  H.  Bradley  might  have  signed  a 
bond  for  $17,000  two  days  before  his  death, 
and  the  ^ect  on  the  residue  of  his  estate 
might  have  been  the  same  as  this  marriage, 
and  equally  outside  of  his  anticipation  at  the 
time  of  executing  the  will.  We  presume  ap- 
pellants would  not  have  resisted  Inclusion  in 
the  residue  of  a  sudden  increase  of  testa- 
tor's fortune  after  the  making  of  the  will, 
although  it  might  have  been  unexpected, 
but  there  would  be  the  same  reason  for  as- 
suming an  intent  of  testator  to  exclude  It 
as  that  now  advanced  with  reference  to  this 
unexpected  burden. 

To  conclude,  however,  none  of  the  consid- 
erations urged  by  appellants  are  sufiiclent 
to  convince  us  that  the  testator  used  the 
word  "residue"  in  this  will  in  other  than  its 
asual  and  legal  meaning,  from  which  is  ex- 
cluded this  dominant  widow's  right  tbat  the 
residue  has  been  properly  ascertained  by 
deducting  from  the  general  estate  the  debts 
and  the  amount  necessary  to  satisfy  the  wid- 
ow, and  that  the  one-fourth  of  that  residue 
distributed  to  each  of  the  appellants  is  all 
that  the  will  gives  them  according  to  its 
terms. 

Judgment  afllrmed. 


JOHNSTON  V.  OHAKLBS  ABRESCH  CO. 

(Supreme  Court  of  Wisconsin.    Nov.  15,  1904.) 

INSUBAWCK— INSUBANCK  BT  BAILEE— A()0Pn0N 
OF  COHTBACT  BT  BAILOB  —  LOSS  —  BAILEE'S 
FAILUBK  TO  COLLECT  INSOBANCE— LIABILITY 
— TBIAL— CB0S3-EXAUINATI0N. 

1.  A  fire  iwlicy  was  written  on  a  stock  of  car- 
riages, buggies,  etc.,  and  all  materials  and  sup- 
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plies,  _  either  belonging  to  the  Insured,  or  held 
by  it  in  trust  or  in  storage  or  for  repairs.  Held, 
that  the  policy  did  not  mean  that  only  insured's 
interest  in  the  property  was  insured,  but  there 
was  an  insurance  against  loss  or  damage  to 
any  property  held  by  insured  in  trust,  etc 

2.  Where  one  engaged  in  the  business  of  re- 
pairing vehicles  insured  his  stock  and  all  ma- 
terials and  supplies  held  in  trust  or  in  storage 
or  for  repairs,  and  a  vehicle  belonging  to  plain- 
tiff, while  held  by  insured  for  repairs,  was  de- 
stroyed by  fire,  and  plaintiff  on  the  day  fol- 
lowing notified  insured  that  she  should  look  to 
him  for  indemnity  under  the  policy,  and  notified 
the  insurer  of  her  claim,  plaintiff  was  entitled 
to  receive  such  indemnity. 

3.  Though  plaintiff  was  not  a  party  to  the 
policy  at  its  inception,  after  the  loss  and  her 
notice  parol  evidence  to  show  that  the  con- 
tract of  insurance  did  not  embody  the  agree- 
ment actually  made  was  not  receivable  against 
her. 

4.  Where  one  engaged  In  the  business  of  re- 
pairing vehicles  took  out  a  fire  policy  on  his 
stock,  and  on  property  held  in  trust  or  for  re- 
pairs, and  plaintiff's  vehicle,  held  for  repairs, 
was  destroyed  by  fire,  together  with  the  stock, 
and  she  gave  notice  to  insured  and  Insurer, 
claiming  indemnity,  she  was  entitled  to  Indem- 
nity in  such  proportion  as  the  value  of  her 
pro])erty  bore  to  the  whole  amount  paid,  though 
it  was  not  sufficient  to  pay  insured's  damages, 
except  that  insured  had  the  right  to  indemnify 
himself  in  full  to  the  extent  of  his  interest  «r 
lien  on  plaintiff's  vehicle. 

5.  Insured  having  refused  to  include  plaintiff's 
property  in  the  proofs  of  loss,  and  settled  and 
surrendered  the  property  without  her  consent, 
when  he  should  have  collected  it  in  his  own 
name,  as  trustee  of  an  express  trust,  under  Rev. 
St.  1808,  §  2607,  providing  that  a  trustee  of 
an  express  trust  includes  a  person  in  whose 
name  a  contract  is  made  for  the  benefit  of  an- 
other, and  authorizing  such  person  to  sue  with- 
out joining  the  beneficiary,  insured  became  lia- 
ble to  plaintiff  for  the  damages  resulting  from 
his  default. 

6.  A  complaint  alleged  that  plaintiff  placed  a 
vehicle  iu  df'fendant's  possession  for  the  pur- 
pose of  having  it  repaired;  that  prior  to  such 
date  defendant  had  effected  fire  insurance,  and 
held  policies  covering  the  stock  and  venicles 
owned  by  him,  or  held  in  trust  or  for  repairs; 
that  the  stock  and  vehicle  were  destroyed  by 
fire,  and  that,  before  any  adjustment  of  the  loss, 
plaintiff  gave  notice  to  defendant  and  to  the 
insurer  that  she  claimed  the  benefit  of  tiie  in- 
surance on  ho'  vehicle,  and  that  defendant  was 
bound  to  collect  plaintiffs  loss,  but  that  he  re- 
fused and  neglected  to  make  proofs  of  her  loss, 
and,  by  accepting  a  specified  sum  and  releas- 
ing the  policies,  deprived  plaintiff  of  her  rights 
and  interest  in  the  policies ;  and  that  defend- 
ant became  resx>onsible  for  such  amount  of  mon- 
ey as  plaintiff  should  have  received;  and  it 
was  alleged  that  plaintiff  "sues  herein  on  im- 
plied contract."  Held,  that  a  contention  that 
the  complaint  was  one  sounding  in  tort,  instead 
of  contract,  was  of  no  merit. 

7.  There  was  no  error  in  sustaining  an  objec- 
tion to  the  cross-examination  of  plaintiff's  agent 
as  to  whether  certain  insurance  on  plaintiff's 
barn  covered  the  vehicle;  it  not  appearing  that 
the  witness  had  testified  on  such  subject  in  his 
direct  examination,  nor  that  any  defense  was 
pleaded  to  the  effect  that  plaintiff's  loss  was 
covered  or  paid  to  her  nnder  any  other  policy. 

Winslpw  and  Dodge,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Milwaukee 
County;  J.  C.  Ludwlg,  Judge. 

Action  by  Etbelinda  T.  Johnston  against 
the   Cliarleg   Abresch    Company.     From    a 


Judgment  In  favor  of  plalntilf,  defendant  ap- 
peals.   Affirmed. 

This  is  the  same  action  considered  on  a 
former  appeal  (109  Wis.  182,  85  N.  W.  948). 
where  the  facts  are  stated.  After  its  return 
to  the  circuit  court  plaintiff  was  allowed  to 
amend  tbe  complaint  by  alleging  that,  by  the 
terms  of  the  policies  of  insurance  and  of  the 
notice  given  by  plaintiff  after  the  loss,  plain- 
tiff adopted  and  sanctioned  the  contracts  of 
Insurance,  and  defendant  was  from  that 
time  bound  to  talce  such  steps  as  might  be 
necessary  to  collect  from  the  seTeral  insur- 
ance companies  her  loss;  that  defendant  re- 
fused and  neglected  to  make  proofs  of  her 
loss,  or  to  take  any  steps  to  collect  the  same; 
that  by  such  failure,  and  by  accepting  tbe 
sum  of  $13,084  and  releasing  tbe  policies,  de- 
fendant deprived  the  plaintiff  of  ber  rights 
and  interests  in  tbe  policies  of  Insurance  and 
tbe  money  payable  thereunder,  which  It 
might  have  collected  iar  her;  and  that,  by 
reason  of  such  transactions,  defendant  be- 
came responsible  to  plaintiff  for  such  an 
amount  of  money  as  tbe  plaintiff  should  have 
received,  under  the  contracts  and  proof  of 
loss,  by  reason  of  tbe  damage  to  the  victoria, 
as  part  of  the  property  covered  by  the  poli- 
cies. The  amendment  also  expressly  waived 
the  tort.  It  any,  of  the  defendant,  and  de- 
clared that  plaintiff  "sues  herein  on  implied 
contract"  The  case  was  tried  by  the  court, 
without  a  Jury,  upon  the  same  testimony  and 
evidence  adduced  upon  the  former  trial.  The 
court  again  found,  as  fact  that  the  value  of 
the  vehicle  was  $537;  that  the  defendant 
settled  with  and  surrendered  the  policies  to 
tbe  Insurance  companies,  without  Including 
the  damage  to  such  vehicle  In  the  proofs  of 
loss;  and  that  the  plaintiff  was  entitled  to  re- 
cover such  a  sum  in  damages  as  she  would 
have  been  entitled  to  receive,  bad  the  de- 
fendant Included  in  its  proofs  and  claims  of 
loss  the  damage  to  said  vehicle,  which  pro- 
portion was  found  to  be  $339.67.  For  this 
sum  Judgment  was  accordingly  awarded  in 
plaintiff's  favor,  and  from  such  Judgment  de- 
fendant appeals. 

Flebing  &  Klllllea,  for  appellant  Miller, 
Noyes  &  Miller,  for  respondent 

SIEBECKER,  J.  (after  stating  tbe  facts). 
On  the  former  appeal  of  this  case  it  was 
held  as  to  tbe  cause  of  action  that  "the  tacts 
stated  In  tbe  complaint  show  that  this  is  an 
action  for  money  had  and  received":  and  the 
court  determined,  upon  the  pleadings  and 
evidence  then  before  it  that  '^apon  this  ba- 
sis, when  the  plaintiff  proved  that  no  claim 
for  the  value  of  the  property  was  made  to  or 
adjusted  by  the  Insurance  companies,  htx 
cause  of  action  entirely  failed,  and  the  mo- 
tion for  a  nonsuit  ought  to  have  been  grant- 
ed." It  Is  manifest  from  tbe  opinion  that 
this  was  the  only  question  considered  and 
passed  upon  by  the  court.  After  the  case 
was  remanded  the  trial  court  allowed  plain- 
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tiff  to  amend  her  complaint  by  striking  out 
certain  allegations,  and  by  Inserting  and 
adding  new  matter.  The  amendments  were 
objected  to  for  the  reason  that  they  entirely 
changed  the  cause  of  action  from  one  in  coo- 
tract  to  one  charging  a  tort  To  determine 
the  merit -of  this  objection,  it  will  be  best 
to  consider  first  the  nature  of  the  insurance 
contracts  involved,  and  the  rights  and  lia- 
bilities of  the  plaintiff,  the  defendant,  and 
the  Insurance  companies  under  them.  The 
condition  of  the  policies  upon  which  plaintiff 
relies  to  sustain  her  claim  prescribed  that 
the  amount  of  Insurance  on  stock  should  at-, 
tacb  "to  stock  consisting  chiefly  of  carriages, 
buggies,  wagons,  cutters,  sleighs  and  other 
vehicles  and  parts  of  the  same,  manufactured 
and  in  process  of  manufacture,  and  all  ma- 
terials and  supplies  used  in  or  appertaining 
to  its  business,  either  its  own  or  held  by  it 
in  trust  or  on  commission,  or  in  storage  or 
for  repairs,  or  sold  but  not  removed."  It  is 
shown  by  the  facts  that  the  defendant  was 
engaged  In  the  business  of  manufacturing, 
buying,  selling,  and  repairing  various  kinds 
of  vehicles,  and  while  so  engaged,  some  time 
prior  to  April  13,  1898,  received  plaintiff's 
victoria  for  repairing  it,  and  thereafter  to 
hold  It  for  the  purpose  of  selling  it  for  her. 
While  it  was  so  held,  and  while  the  insur- 
ance in  question  was  In  force,  a  fire  occurred 
on  this  date  in  defendant's  buildings,  injuring 
them,  and  damaging,  among  other  property, 
this  victoria.  Plaintiff  on  the  day  following 
the  fire  notified  the  defendant  that  she  should 
look  to  it  for  mdemnlty  for  her  loss  under 
tlie  insurance  so  effected  In  its  name,  and 
she  80  informed  the  representative  of  the  in- 
surance companies.  Defendant  denied  all 
rights  of  the  plaintiff  to  indemnity,  and  re- 
fused to  include  any  damage  to  the  victoria. 
In  the  proof  of  loss  under  the  policies,  above 
the  amount  due  it  toe  repairs  upon  the  victo- 
ria before  the  fire.  It  is  contended  in  its 
behalf  that  the  insurance  effected  by  it  cov- 
ered only  its  interest  in  the  property  de- 
stroyed or  injured  by  the  fire.  If  this  is  the 
true  meaning  of  the  contracts,  then  plaintiff 
baa  no  cause  of  action. 

The  meaning  of  these  contracts,  like  that 
of  all  others,  is  to  be  ascertained  from  the 
phraseology  employed  by  the  parties  as  em- 
bodying their  intention,  in  the  light  of  the 
circumstances  under  wlilch  they  were  made. 
Turning  to  the  clause  of  the  policies  under 
consideration,  It  appears  tliat  the  insurance 
companies  agreed  to  Insure  against  loss  and 
damage  by  fire  the  stock  and  material  con- 
tained in  the  specified  buildings,  "either  Its 
own  or  held  in  trust,  or  on  commission,  or 
in  storage  for  repairs,  or  sold  but  not  de- 
livered." This  language  appears  to  us  as 
clearly  and  definitely  embodying  an  Intention 
that  the  insurance  under  the  policies  should 
attach  to  the  property.  In  whichever  of  the 
conditions  set  forth  it  should  be,  whether 
owned  by  it;  or  owned  by  third  parties,  but 
"held  in  trust,"  or  under  any  of  the  other 


conditions  specified  by  which  it  had  the  pos- 
session intrusted  to  it  as  representative  of 
the  owners,  and  for  the  return  whereof  it 
was  responsible  to  them.  There  is  no  am- 
biguity In  the  subject  or  property  insured, 
nor  can  we  find  any  uncertainty  in  the  in- 
terest insured.  It  includes  the  property  of 
defendant  and  that  of  others  held  by  it  To 
import  into  t^e  policies  the  meaning  con- 
tended for  by  defendant — that  only  its  inter- 
est in  the  property  held  by  it  was  insured — 
would  require  that  terms  of  limitation  be  Im- 
ported Into  the  jwllcies,  so  obviously  neces- 
sary to  give  It  such  a  meaning  that  it  cannot 
be  reasonably  supposed  they  were  omitted 
by  the  parties,  and  especially  so  in  view  of 
the  plain  and  explicit  declaration  that  the 
property  Itself  Is  insured,  against  any  loss  or 
damage  thereto,  in  amounts  not  exceeding 
the  sum  given  in  the  policies.  We  are  led  to 
the  conclusion  that  the  policies  cover  the 
property,  and  are  an  Insurance  to  indemnify 
against  loss  or  damage  to  the  property  so 
covered,  and  that  the  contracts  are  without 
ambiguity  or  uncertainty.  Home  Ins.  Co.  v. 
Baltimore  Warehouse  Co.,  93  U.  S.  527,  23 
L.  Ed.  868:  Waters  v.  Assurance  Co.,  6  E. 
&  B.  870;  De  Forest  v.  Fulton  Fire  Ins. 
Co..  1  Hall,  94;  Waring  v.  Ins.  Co.,  45  N.  Y. 
606,  6  Am.  Rep.  146. 

This  leads  us  to  ascertain  whether  the  as- 
sured was  so  circumstanced  in  reference  to 
this  property  that  it  could  effect  insurance 
for  the  benefit  of  itself  and  the  Interest  of 
others  in  it  The  fact  is  shown  that  defend- 
ant held  the  property  for  the  purposes  of  re- 
pair and  sale  for  the  owner.  It  is  well  es- 
tablished that  a  bailee  or  agent  holding  prop- 
erty for  the  purpose  of  repair  or  of  sale  may 
insure  it  against  loss  or  damage  by  fire  for 
the  protection  of  bis  special  interest  and  that 
of  the  owner,  and  that  this  Insurance  may  be 
taken  in  the  name  of  such  possessor,  and'  In 
case  of  loss  the  avails  of  the  policy  may  be 
applied  in  satisfaction  of  his  claim  against 
the  property,  and,  if  there  is  an  amount  above 
such  claim,  he  holds  it  for  the  owner.  Strohn 
V.  Hartford  Ins.  Co.,  33  Wis.  648;  Waring  v. 
Ins.  Co.,  supra;  Home  Ins.  Co.  v.  Baltimore 
Warehouse  Co.,  supra;  Stillwell  v.  Staples, 
19  N.  Y.  401;  Snow  v.  Carr,  «1  Ala.  363,  32 
Am.  Rep.  3.  Such  Insurance  has  commonly 
been  supported  upon  the  grounds  that  a  per- 
son having  a  special  Interest  in  property  for 
which  he  Is  responsible  to  the  owner  may 
protect  himself  in  this  manner,  and,  should 
be  be  unable  to  restore  the  property  through 
loss  by  fire,  be  will  thereby  be  assured  of 
rendering  its  value  to  the  owner  to  the  extent 
of  the  indemnity.  One  of  the  requisites  of 
such  contracts  is  that  it  must  appear  from 
the  contracts  that  the  owner  was  within  the 
contemplation  of  the  parties  when  they  made 
the  contracts.  This  does  not  mean  that  each 
party  must  be  ascertained  when  the  policy 
Issued,  for  it  is  presumed  that  the  parties 
Intended  that  the  Insurance  provided  for  in 
the  policy  shall  inure  to  the  benefit  of  every 
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person  wbo  assumes  tbe  relationship  to  the 
assured  covered  In  the  contracts,  whenever 
a  loss  occurs  to  property  covered  by  Its  terms. 
This  presumption  that  every  person  assuming 
tbe  specified  relationship  was  within  the  In- 
tention of  the  terms  of  the  policy  is  binding 
upon  the  insurer  as  well  as  the  assured,  and 
cannot  be  varied  or  contradicted  unless  it  be 
shown  that  there  was  an  understanding  be- 
tween the  owner,  the  party  effecting  the  in- 
surance, and  the  Insurer  that  such  owner's 
Interest  was  not  to  be  included.  Bnt  this  can 
in  no  way  affect  the  rights  of  other  owners 
bearing  the  same  relationship  to  the  assured, 
when  the  terms  of  the  contract  include  their 
interest  Neither  la  It  essential  to  validate 
such  a  contract  that  the  insurance  fasten  up- 
on specific  property,  nor  need  the  owner  be 
known  at  the  inception  of  the  agreement,  for 
the  very  object  of  such  insurance  Is  to  meet 
the  shifting  exigencies  of  trade  and  com- 
merce. The  Insurers  are  supposed  to  have 
intended  that  all  persons  assuming  the  re- 
lationship prescribed  by  tbe  policy  were 
within  the  protection  of  the  agreement.  If, 
when  informed  of  its  existence,  they  as- 
sented to  and  "adopted  the  acts  of  the  agent 
and  thus  entitled  themselves  to  all  the  ad- 
vantages of  the  contract  as  fully  as  if  origi- 
nally made  by  their  express  authority." 
Stillwell  V.  Staples,  supra;  Bassett  t. 
Hughes,  43  Wis.  319;  McDowell  v.  Laev,  35 
Wis.  171;  Waring  v.  Ins.  Co.,  supra.  The 
right  of  such  adoption  and  ratification  con- 
tinues while  tbe  contract  Is  In  force,  and  tbe 
fact  that  the  loss  has  occurred  has  been 
held  not  to  preclude  the  owner  from  exer- 
cising It  within  a  reasonable  time  thereaft- 
er. Stillwell  V.  Staples,  supra;  Snow  v. 
Carr,  supra;  Watklns  ▼.  Durand,  1  Port 
(Ala.)  251. 

It  is  urged  that  since  plaintiff  was  not  a 
party  to  the  policies  at  their  Inception,  they 
can  be  modified  to  express  the  Intention  of 
the  original  parties  if  they  can  show  that 
the  contracts  do  not  embody  tbe  agreements 
actually  made.  This  right  is,  however,  lim- 
ited when  third  parties  acquire  an  Interest 
In  the  subject  of  the  contracts,  and  tbe  rigbt 
no  longer  exists  after  the  owner  has  sanc- 
tioned and  'adopted  them,  for  the  reason 
that  he  is  no  longer  a  stranger  to  the  con- 
tract but  in  legal  effect  has  become  a  par- 
ty thereto,  and  thereafter  the  written  con- 
tracts between  the  parties  and  those  claim- 
ing under  them  cannot  be  contradicted,  va- 
ried, or  modified  by  parol.  As  stated  in  M., 
St.  P.,  etc.,  Ry.  Co.  v.  Home  Ins.  Co.,  65 
Minn.  236,  66  N.  W.  815,  22  L.  R.  A.  390: 
"As  to  the  rights  which  originate  In  the  re- 
lationship establlsbed  by  the  written  con- 
tract or  are  founded  ui>on  it  the  rule 
against  varying  It  applies."  Bassett  v. 
JSugbes,  supra;  Llbby  v.  Mt.  Monadnock, 
etc.,  Co.,  67  N.  H.  587,  32  Atl.  772. 

It  is  further  contended  that  the  court  err- 
ed in  awarding  plaintiff  a  recovery,  because 
It  appears  that  tbe  whole  amount  paid  Is  not 


sufficient  to  pay  defendant's  damage,  a» 
shown  by  its  proof  of  loss.  It  has  been 
shown  above  that  the  policies  must  be  con- 
strued to  be  an  Insurance  of  all  the  stock 
held  by  the  defendant  whether  its  own,  or 
held  by  it  for  others,  under  the  conditions 
expressed  In  the  terms  of  the  clause  cover- 
ing this  property.  From  this  it  follows  that 
whatever  amount  was  paid  by  the  insurance 
company  to  indemnify  such  damage  and  loss 
must  be  paid  to  the  owners  in  such  propor- 
tion as  the  value  of  the  property  of  each 
bears  to  the  whole  amount  paid,  except  that 
the  defendant  has  the  right  to  Indemnify 
Itself  in  full,  to  the  extent  of  Its  Interest  or 
lien  on  tbe  property,  out  of  the  amount  due 
for  tbe  loss.  In  Snow  v.  Carr,  supra,  the 
court  speaking  on  this  question,  declares: 
"That  the  sum  at  -which  tbe  policy  was  val- 
ued may  have  been  less  than  tbe  value  of 
all  the  articles  consumed  does  not  destroy 
the  right  of  any  for  whose  benefit  the  insur- 
ance was  effected  to  bis  proportion  of  tbe 
proceeds."  Many  of  tbe  cases  cited  above 
sustain  this  apportionment  and  appllcatlott 
of  the  avails  of  the  Insurance,  and  are  cor- 
roborated by  the  following:  Slter  v.  J.  B. 
Morrs,  13  Pa.  218;  Johnson  v.  Campbell,  120 
Mass.  449;  Boyd  v.  McKee,  99  Va.  72,  37 
S.  E.  810;  Lucas  v.  Ins.  Co.,  23  W.  Va.  258, 
48  Am.  Rep.  383. 

Tbe  court  found  upon  the  evidence  that 
tbe  amount  justly  due  plaintiff,  as  owner  of 
the  victoria,  if  defendant  had  Included  the 
damages  to  it  ($637)  in  its  proof  of  loss, 
amounted  to  $339.67,  but  allowed  nothing 
out  of  said  sum  to  defendant  in  payment  of 
the  special  Interest  or  Hen  It  bad  on  tbe 
property,  and  which  is  found  amounted  to 
$30.  Deducting  this  amount  would  leave  a 
balance  In  plaintiff's  favor  in  the  sum  of 
$309.67.  If  we  apply  the  foregoing  propo- 
sition of  law  to  the  facts  and  circumstances 
of  tbe  case,  namely,  that  defendant  effected 
insurance  of  plaintiff's  property,  while  in  its 
custody  and  possession,  for  her;  that  plain- 
tiff adopted  the  contracts,  and  so  notified 
defendant  and  the  insurance  companies  be- 
fore the  proofs  of  loss  were  made  to  It;  that 
defendant  refused  to  Include  platntifrs  prop- 
erty, and  settled  the  loss  and  surrendered 
tbe  policies  without  her  consent— it  follows 
that,  under  the  relation  between  plalntUT 
and  defendant  the  Insurance  effected  by  de- 
fendant covered  the  property,  defendant 
was  to  be  Indemnified  to  the  extent  of  Its 
Interest  and  whatever  amount  was  due  on 
tbe  policies  above  this  sum  for  this  prop- 
erty belongs  to  plaintiff,  as  ovmer,  and  de- 
fendant should  have  collected  it  under  tbe 
policies  in  its  name,  as  trustee  of  an  ex- 
press trust  under  section  2607,  Rev.  St. 
1898,  as  pointed  out  In  Strohn  v.  Ins.  Co. 
supra,  and  some  of  the  New  York  cases  cited 
above.  We  find  nothing  in  the  case  of  Wun- 
derllch  v.  Palatine  Ins.  Co.,  104  Wis.  S9o. 
80  N.  W.  471,  in  any  way  conflicting  with 
these  conclusions;    nor  does  tbe  opinion  of 
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the  conrt.  In  our  view  of  its  terms,  declare 
that  contracts  of  Insurance  like  those  ^n  the 
Instant  case  are  not  an  Insurance  of  the 
whole  property  for  the  protection  of  the  in- 
terest of  the  assured  and  of  the  owner.  In 
this  view  of  the  relationship  of  the  parties, 
it  la  obrloua  that  defendant  violated  a  dnty 
Imposed  bjr  the  contractual  relation  between 
it  and  plaintiff;  and,  when  it  omitted  to  in- 
clude plaintiff's  property  in  making  proof  of  • 
loss  under  the  policy,  it  became  liable  for 
the  damage  resulting  from  such  default.    . 

It  is  claimed  that  plaintiff's  cause  of  ac- 
tion as  stated  in  her  amended  complaint  la 
one  sounding  in  tort,  Instead  of  contract 
We  do  not  so  Interpret  the  facts  alleged. 
The  allegations  contain  all  the  facta  set- 
ting forth  the  contractual  relationship  of 
the  parties,  defendant's  fault  in  omitting  to' 
perform  its  obligation  Imposed  thereby,  and 
a  consequent  pecuniary  injury  to  her.  Al- 
legations of  flict  that  the  defendant  has  col- 
lected the  avails  of  the  policies,  and  retains 
them  as  hia  own,  do  not  alter  the  character 
of  the  complaint,  under  the  facta  above  atat- 
ed.  We  think  the  court  properly  allowed 
the  amendment  of  the  complaint 

Brror  is  assigned  upon  the  ruling  of  the 
court  sustaining  an  objection  to  the  croaa- 
examination  of  plaintiff's  agent  as  to  wheth- 
er certain  other  Insurance  on  complainant's 
bam  covered  thla  victoria.  The  record  dls- 
doaea  nothing  to  indicate  that  this  witness 
had  testlfled  on  this  subject  in  his  direct 
examination,  nor  does  it  appear  that  any 
defense  is  pleaded  to  the  effect  that  plain- 
tiff's damage  or  loss  was  covered  or  paid 
her  under  any  other  policy  than  those  In- 
volved in  this  case.  Under  these  circiun- 
stances,  the  ruling  was  proper. 

The  Judgment  is  modified  by  reducing  the 
damages  to  the  sum  of  $300.67,  with  inter- 
est amounting  to  $97.16,  together  with  the 
sum  of  $45.63,  costs  and  disbursements, 
amounting  in  all  to  the  sum  of  $442.46,  end 
as  so  modified  the  Judgment  is  affirmed;  re- 
spondent to  recover  her  costs  on  this  ap- 
peal. 

WINSLOW  and  DODGE,  JJ.,  dissent 


ILLINOIS  STEEL  CO.  v.  JEKA  et  al.* 
(Supreme  Conrt  of  Wisconsin.    Nov.  15,  1904.) 

BJXCnreRT — A.DVBB8E  POSSESSION— JUBT  QT7B8- 

WON— STATDTE — CONSTRUCTION — OBOSS- 

XXAUINATION— APPEAL. 

1.  Where,  on  appeal,  there  is  an  assignment 
•agsesting  that  improper  instructions  were  giv- 
en, but  no  attention  is  paid  thereto  in  argument 
except  to  refer  to  the  record  for  the  instructions 
excepted  to,  with  counsera  remark  that  "While 
ipe  mbmlt  that  in  portions  of  the  charge  of  the 
court  to  which  exceptions  were  talcen,  as  shown 
ia  the  record,  there  was  error,  we  will  not 
troable  the  court  with  further  discussion  of 
them,"  the  Supreme  Court  will  regard  a  care- 
ful search  of  the  record  to  determine  whether 
the    inatrnctions  were  or  were  not  in  all   re- 
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specta  strictly  accurate  as  waived,  there  being 
no  antecedent  of  the  words  "further  discussion 
of  them." 

2.  In  ejectment  evidence  examined  as  to  ad- 
verse possession  by  defendants,  and  held  suffi- 
cient to  carry  the  cause  to  the  jury  in  respect 
thereto. 

3.  Rev.  St  1898,  {  4214,  provides  that  for  the 

gurpose  of  constituting  an  adverse  possession 
y  a  person  claiming  titie  not  founded  on  some 
written  instrument  or  some  judgment  or  decree, 
land  shall  be  deemed  to  have  been  possessed  and 
occupied  only  (1)  when  it  has  been  protected 
by  a  substantial  inclosure ;  (2)  when  it  has 
been  usually  cultivated  or  improved.  JSeld,  that 
under  subdivision  2,  in  a  territory  -suitable  for 
cheap  resident  lots,  and  occupied  by  numerous 
persons  as  such,  a  hostile  entry  and  commence- 
ment of  improvement,  plainly  indicating  a  pur- 
pose to  lay  out  such  a  lot,  is  a  proper  basis  for 
a  finding  of  disseisin  of  the  true  owner,  not  only 
of  the  particular  spot  where  the  first  visible  dis- 
turbance of  the  surface  occurs,  but  of  the  sur- 
roundiu!  land,  the  hostile  appropriation  of 
which  is  plainly  thereby  suggested. 

4.  It  is  not  cause  for  reversal  to  rule  out  a 

?uestion  asked  on  cross-examination  to  lay  the 
oundation  for  impeachment  when  it  refers  to 
immaterial  matter. 

5.  Rulings  of  the  trial  court  in  rejecting  (Ques- 
tions asked  on  cross-examination  which  are  not 
clearly  prejudicial  will  not  be  condemned  on  ap- 
peal. 

6.  Refusal  to  permit  a  witness  to  answer  a 
certain  question  was  not  prejudicial  where  the 
witness  gave  the  information  sought  in  answer 
to  several  other  questions. 

Appeal  from  Circuit  Court,  llllwaukee 
County:   Orren  T.  Wllllama,  Judge. 

Action  by  the  Illinois  Steel  Company 
against  Xavier  Jeka  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Action  in  ejectment  The  complaint  was 
in  the  usual  form.  The  defendants  pleaded 
adverse  possession  under  the  10  and  20  year 
statutes.  On  the  trial  it  was  conceded  that 
plaintiff  was  entitied  to  recover  unless  de- 
fendants were,  upon  evidence  establishing 
their  defense  of  adverse  possession.  Such 
evidence  tended  to,  if  it  did  not  conclusively, 
ahow  auch  posaeaaion  by  them  and  thoae 
with  whom  they  were  In  privity  from  aome 
time  in  1881  to  the  commencement  of  the 
action  February  26,  1896,  unless  the  con- 
tinuity thereof  was  broken  by  John  Selin, 
hereafter  mentioned,  acquiring  of  the  holder 
of  the  record  title  a  leasehold '  Interest  in 
the  property.  There  was  a  conflict  of  evi- 
dence aa  to  whether  auch  circumstance  oc- 
curred to  carry  the  cause  in  respect  thereto 
to  the  Jury.  There  waa  evidence  on  plain-  . 
tiffs  part,  supposed  by  the  trial  court  to  be 
sufficient  to  carry  the  question  involved  to 
the  Jury,  that  Jacob  Muza  as  early  as  1873 
took  possession  of  the  disputed  premises  In 
defiance  of  the  true  owner  and  thereafter 
remained  continuously  in  the  actual,  hostile, 
exclusive  and  notorious  occupancy  thereof 
till  In  1881,  when  he  sold  the  same  for  a 
trifling  sum  to  John  Selin,  giving  him  no 
paper  transfer  thereof;  and  that  Selin  and 
those  claiming  under  him  continued  the  ad- 

^  6.  See  Appeal  and  Srror,  vol.  t.  Cent.  Die.  I 
4201. 
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.  verse  posaesslon  existing  at  the  time  of  such 
transfer  untU  the  commencement  of  tbla  ac- 
tion, by  these  circumstances:  As  soon  as 
Selln  received  the  property  from  Muza  he 
Inclosed  the  same  with  a  fence,  built  a  house 
thereon  and  occupied  it  as  a  home  for  him- 
self and  family.  The  condition  thus  created 
was  continued  until  some  time  in  1893  when 
Selin  sold  the  premises  to  Joseph  M.  Konkel, 
not  giTlug  him  any  paper  transfer  thereof. 
Konkel  upon  so  receiving  the  property  took 
possession  thereof  and  prepared  it  for  use 
by  a  tenant.  It  was  occupied  accordingly 
for  a  short  period  of  time  when  Konkel  sold 
the  property  to  defendant,  Xavler  Jeka,  not 
giving  him  any  paper  transfer  thereof.  Jeka 
upon  so  receiving  the  property,  took  posses- 
sion thereof  and  occupied  the  same  till  the 
action  was  commenced. 

The  main  contention  upon  the  trial  was 
whether  there  were  possessory  acts  of  the 
disputed  premises  by  Muza  sufficient  to  sat- 
isfy the  statute  as  to  what  is  essential  to 
disseise  the  true  owner  of  land  so  as  to  cre- 
ate adverse  possession  thereof  by  another, 
and  if  there  were  such  acts  whether  the  con- 
dition thus  created  was  continued  for  a  suffi- 
cient length  of  time,  prior  to  the  commence- 
ment of  Selin's  possession,  to  make  with  the 
period  that  elapsed  thereafter,  before  the 
commencement  of  this  action  the  fnU  period 
of  20  years  requisite  to  satisfy  the  statute. 
Muza  did  not  inclose  the  premises  or  put 
any  structure,  strictly  speaking,  thereon. 
The  most  the  evidence  tended  to  show  he 
did  in  regard  to  the  premises,  is  fairly  in- 
dicated by  the  following  brief  summary  of 
his  evidence:  "I  Improved  the  property  In 
dispute  from  1872  till  I  gave  it  to  Sclin.  I 
Improved  it  as  I  could,  filling  the  same  with 
stones  and  ashes  and  what  I  could  get.  I  did 
that  Just  as  for  myself.  My  brother  was 
coming  from  the  old  country.  I  was  pre- 
paring the  premises  for  him.  I  did  the  first 
filling  m  1873.  I  did  filling  every  year  there- 
after till  I  sold  to  Selin.  I  cut  willows  and 
wheeled  ashes  and  filled  In  on  the  property. 
No  one  interfered  with  my  work.  I  claim- 
ed to  be  the  owner  of  the  property  from  the 
time  I  commenced  filling  till  I  gave  it  to 
Selin.  I  do  not  know  how  long  the  tract 
of  land  was  or  how  wide  it  was.  I  did  not 
measure  it.  It  was  all  marsh  around  where 
I  filled.  When  I  gave  the  property  to  Selin 
it  was  water  and  marsh  around  it.    There 

'was  a  ditch  on  the  property  washed  out  and 
I  filled  that  There  was  water  on  the  prop- 
erty when  I  transferred  it  to  Selin,  but  I  do 
not  know  how  deep  it  was.  There  was 
nothing  to  show  Just  where  the  boundaries 
of  the  property  were,  till  I  staked  it  out  at 
the  time  of  the  sale  to  Selln.  It  was  all 
marsh  when  I  took  possession.  I  filled  it 
extra  because  I  wanted  to  fix  it  up  for  my 
brother.  I  did  more  on  that  property  than 
on  the  rest  of  the  marsh.  My  brother  did 
not  come  from  the  old  country  so  I  gave 
the  property  to  Selin.    I  staked  It  out  for 


him  at  the  time.  The  Selin  lot  was  higher 
than  tSe  rest  of  the  marsh.  All  the  lot  ^as 
high.     I  filled  it  so  it  was  higher." 

There  was  considerable  evidence  corrob- 
orating the  foregoing  and  much  evidence  dis- 
crediting it,  both  in  Muza's  cross-examina- 
tion and  the  testimony  of  other  witnesses. 
There  was  evidence  tending  to  show  tbat 
Muza  settled  near  the  premises  in  dispute 
some  time  in  1873  and  maintained  a  home 
there  for  many  years  continuo^usly;  tbat  tbe 
Selln  premises  were  part  of  a  marshy  tract 
of  land  north  of  the  mouth  of  the  Milwaukee 
river  and  between  Lake  MIcliigan  and  tbe 
river,  called  "Jones  Island";  tbat  Muza 
from  the  time  he  entered  thereon,  as  afore- 
said, assumed,  at  least,  leadership  In  ap- 
propriating the  island  for  residence  and  oth- 
er purposes;  that  he  'generally,  somewhat 
as  an  owner  would,  directed  the  improve- 
ment of  tbe  island  by  filling  In  low  places 
and  protecting  the  land  from  inroads  by  'wa- 
ter from  the  lake. 

The  Jury  found,  in  elTect,  as  follows: 
When  this  action  was  commenced  the  paper 
title  was  in  plaintiff.  Defendants  and  tbeir 
grantors  and  predecessors  in  title  occupied 
the  premises  continuously  for  more  than  '20 
years  before  the  action  was  commenced. 
Such  occupancy  was  actual,  open,  notorious, 
exclusive  and  continuous  and  reasonably  suf- 
ficient to  attract  the  attention  of  the  true 
owner  and  pat  him  on  inquiry  as  to  the 
nature  and  extent  of  his  rights.  Defendants 
were  in  possession  of  the  property  when  the 
action  was  commenced.  They  did  not  ua- 
lawfully  withhold  the  same  from  the  plain- 
tiff. Judgment  was  rendered  thereon  for  de- 
fendants. Such  proceedings  were  duly  taken 
on  behalf  of  the  plaintiff  as  to  preserve  for 
consideration  upon  appeal  the  questions  dis- 
cussed In  the  opinion. 

Van  Dyke,  Van  Dyke  &  Carter,  for  appel- 
lant. FlebiDg  ft  KiUllea  and  M.  O.  Kraose, 
for  respondents. 

MARSHALL,  J.  (after  stating  the  facta). 
The  foregoing  brief  statement,  it  is  be'lieved, 
brings  to  view  all  of  this  case  necessary  to 
an  understanding  of  the  few  questions  dis- 
cussed in  the  brief  of  appellant's  counaeL 

As  we  understand  it,  counsel  do  not  ex- 
pect tbe  case  to  be  examined  other  than 
sufficient  to  enable  the  court  to  pass  upon 
their  claims  that  the  verdict  is  unsupported 
by  evidence,  which  is  involved  In  each  at 
three  assignments  of  error,  and  that  tbe 
trial  court  erred  in  the  admission  and  re- 
jection of  evidence.  True,  there  is  an  as- 
signment suggesting  that  improper  instruc- 
tions were  given,  bat  no  attention  is  paid 
thereto  in  the  argument  except  to  refer  to 
the  record  for  the  instructions  excepted  to. 
and  suggest  this:  "While  we  submit  tbat  in 
portions  of  the  charge  of  the  court,  to  which 
exceptions  were  taken,  as  shown  In  the  rec- 
ord, there  was  error,  we  will  not  trouble  the 


Digitized  by 


Google 


Wte.) 


ILLINOIS  STESL  CO.  t.  JEKA. 


401 


court  with  further  discussion  of  them." 
Since  there  Is  no  antecedent  of  the  worda 
"further  dlscuasion  of  them"  and  the  pro- 
cedure here,  well  known  to  the  learned  coun- 
sel, is  that  an  assignment  of  error  imaccom- 
IHinied  by  any  argument  pointing  out  the 
particular  matter  referred  to  and  giving  rea- 
sons, or  attempting  to,  why  it  should  be 
held  well  talsen,  Is  not  to  be  regarded  as 
necessarily  calling  for  examination, — we  feel 
warranted  in  concluding  that  It  Is  not  ex- 
pected that  we  shall  search  the  record,  care- 
fully, to  determine  whether  the  instruction? 
were,  or  were  not,  In  all  respects,  strictly 
accurate. 

The  question  of  whether  there  was  evi- 
dence to  legitimately  carry  to  the  Jury  the 
subject  of  the  alleged  adverse  occupancy  of 
the  disputed  premises  by  Muza  for  several 
years  prior  to  the  commencement  of  Selln's 
occupancy  thereof,  which  Is  a  vital  point  In 
the  case,  must  be  examined  in  the  light  of 
principles  stated  In  previous  cases  involving 
similar  evidence  as  to  various  parts  of  "Jones 
Island,"  so  called.  There  was  a  claim  of 
adverse  possession  by  Muza  in  each  of  such 
cases,  dependent  for  its  efficiency  upon 
whether  his  acts  were  sufficient  to  disseise 
the  true  owner,  set  the  statutory  period  of 
twenty  years  of  such  condition  running  and 
preserve  it  until  it  merged  into  a  like  condi- 
tion caused  by  the  acts  of  another  in  privity 
with  him.  This  case  seems  to  have  been 
fairly  submitted  to  the  jury  in  the  light  of 
such  previous  adjudications.  Illinois  Steel 
Co.  V.  Budzlsz  et  al.,  lOG  Wis.  499,  82  N.  W. 
534,  48  L.  R.  A.  830,  80  Am.  St.  Rep.  54; 
Illinois  Steel  Co.  v.  Budzlsz  et  al.,  115  Wis. 
68.  90  N.  W.  1019;  Illinois  Steel  Co.  v.  Jeka 
et  al.,  109  Wis.  449,  84  N.  W.  1119;  Illinois 
Steel  Co.  V.  Bllot  et  al.,  109  Wis.  418,  84  N. 
W.  855,  85  N.  W.  402,  83  Am.  St.  Rep.  905; 
Illinois  Steel  Co.  v.  Jeka  et  al.,  119  Wis.  122, 
95  N.  W.  97;  Illinois  Steel  Co.  v.  Budzlsz  et 
al.,  119  Wis.  580,  97  N.  W.  166.  See,  also, 
Batz  ▼.  Woerpel,  113  Wis.  442,  89  N.  W.  516. 

No  reason  Is  perceived  why  any  question 
decided  In  those  cases,  which  is  material  to 
this  one,  should  be  reconsidered.  It  Is  be- 
lieved that  the  decisions,  there  necessarily  re- 
sulted from  sections,  4207,  4213,  and  4214, 
Rev.  St.  1898,  and  elementary  principles  long 
and  firmly  established.  The  mere  fact,  If  It 
be  a  fact,  that  such  principles  and  the  calls 
of  the  statutes  were  somewhat  more  def- 
initely pointed  out  in  such  cases,  or  some 
of  them,  than  theretofore,  and  that  some 
misunderstanding  existed  by  reason  of  un- 
j^arded  expressions  in  previous  opinions, 
here  and  there,  should  not  be  mistaken  for 
tbe  establishment  of  any  new  doctrine.  It 
iB  not  infrequent  that  courts  find  a  very  old 
and  familiar  rule  to  have  become  so  Involv- 
ed by  mere  phrasing  thereof,  or  Illegitimate 
applications  of  the  same,  or  both,  that  a  new 
point  to  refer  to  is  seen  to  be  essential  to 
certainty  In  Its  administration.  That  sug- 
gests a  review  of  the  subject,  involving  a 
101  N.W.— 26 


restatement  of  the  rule  with  an  attempt  to 
refer  to  new,  or  to  bring  again  into  promi- 
nence old,  indications  of  its  limitations  and 
scope.  Having  done  that,  the  danger  of 
losing  the  beneficial  effect  thereof  is  gen- 
erally best  avoided  by,  for  a  time  at  least, 
pointing  to  the  law  as  thus  declared  when 
the  subject  is  again  presented  calling  for  its 
application,  rather  than  by  discussing  tbe 
matter  anew. 

It  cannot  be  doubted  that  If  Muza  entered 
upon  the  premises  in  dispute,  as  testified  to 
by  blm,  and  commenced  filling  in  the  low 
places.  Indicating  to  the  true  owner,  if  he 
paid  reasonable  attention  to  his  property,  a 
hostile  purpose  to  adversely  appropriate  such 
premises,  he  thereby  effectually  planted 
thereon  the  standard  of  a  hostile  invader. 
As  soon  as  the  first  significant  visible  work 
of  Improvement  was  made  It  was  notice  to 
the  true  owner  not  only  of  such  hostile  in- 
vasion, but  of  the  nature  thereof.  It  Is  not 
the  law.  as  we  understand  it,  that  the  filling 
In  of  low  places  upon  premises  as  testified 
to  in  this  case  constitutes,  necessarily,  tak- 
ing actual  possession  only  of  the  particular 
places  filled,  and  that  in  order  to  take  such 
possession  of  a  parcel  of  land  such  as  that 
in  question  for  a  building  spot  by  filling  the 
same  up,  it  Is  necessary  to  raise  the  entire 
surface  thereof  so  as  to  indicate  with  pre- 
cision by  visible  marking  the  precise  extent 
of  the  hostile  Invasion. 

In  considering  this  subject  one  .should  not 
confuse  adverse  possession,  dependent  upon 
marked  boundaries  under  subdivision  1  of 
section  4214  with  such  possession  accom- 
plished by  actual  Improvement  of  the  prem- 
ises under  subdivision  2  of  the  said  section. 
In  the  latter  class  of  cases  the  physical 
disturbance  of  the  premises  by  putting  the 
same  to  some  use  to  which  they  are  adapted, 
sufUcient  to  disseise  the  true  owner,  may 
affect  by  relation  the  surroundings,  so  far 
as  the  nature  of  such  disturbances  naturally 
suggest  the  claim  of  dominion  by  tbe  ad- 
verse occupant  extends.  In  a  territory  suita- 
ble for  cheap  residence  lots,  and  occupied 
by  numerous  persons  as  such,  a  hostile  en- 
try and  commencement  of  improvement 
plainly  Indicating  a  puriwse  to  lay  out  such 
a  lot,  might  well  be  held  sufficient  to  dis- 
seise the  true  owner,  not  only  of  the  par- 
ticular spot  where  the  first  visible  distur- 
bance of  the  surface  occurred,  but  of  sur- 
rounding land,  the  hostile  appropriation  of 
which  is  plainly  thereby  suggested.  Such 
being  the  case  much  of  the  infirmity  which 
appellant's  counsel  seem  to  think  exists  in 
defendant's  case  as  to  Muza's  possession 
is  readily  seen  not  to  exist  in  fact  even  if  it 
be  considered  that  there  is  no  evidence  that 
he  graded  the  lot  so  as  to  visibly  change 
the  entire  natural  surface  thereof.  It  must 
be  conceded  that  there  Is  much  evidence 
that  he  entered  upon  the  premises  and  did 
filling  thereon,  from  time  to  time  and  year  to 
.vear,  for  five  or  six  years  prior  to  the  corn- 
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mencement  of  Selin's  possession,  and  that 
there  is  some  evidence  that  he  created  an 
artificial  surface  over  the  entire  premises. 
True,  his  cross-examination  and  the  evidence 
of  several  witnesses  tend  to  show  that  no 
visible  change  in  the  premises  was  wrought 
by  him,  but  that  merely  rendered  the  truth- 
fulness of  his  claim  in  that  regard  a  Jury 
question.  Such  being  the  case,  in  view  of 
the  l^w  that  physical  taking  and  enjoyment 
by  acts  sufficient,  reasonably,  to  suggest  to 
the  true  owner  that  his  dominion  is  thereby 
defied  and  the  extent  thereof,  satisfies  all 
the  essentials  of  certainty  as  to  the  bounda- 
ries of  adverse  possession,  dependent  upon 
cultivation  or  usual  improvement,  the  case 
was  properly  submitted  to  the  Jury. 

True,  as  counsel  suggest,  the  disseisin  of 
the  true  owner  and  constructive  adverse  pos- 
session that  will  take  away  title  from  one 
and  vest  it  in  another  must  be  exclusive, 
hostile,  contihuoos  and  notorious,  and  where 
there  Is  no  paper  title  to  refer  adverse  oc- 
cupation to,  indicating  constructively  the 
boundaries  thereof,  there  must  be '  actual 
possession  of  a  nature  to  clearly  acquaint 
the  true  owner  with  the  fact  that  his  rights 
are  set  at  defiance  and  the  extent  thereof. 
It  must  not  be  supposed  that  the  law  in 
that  regard,  so  often  declared  by  this  court. 
Is  not  fully  appreciated  In  applying  the  same 
as  we  do  to  the  evidence  In  this  case.  It  is 
often  easy  to  state  a  rule  of  law,  and  not 
easy  to  apply  it  to  a  mass  of  evidentiary 
matters.  What  acts  are  necessary  to  notify 
the  true  owner  of  land  of  a  hostile  invasion 
thereof;  and  what  are  necessary  to  indicate 
the  territorial  limits  of  such  Invasion  and 
what  are  necessary,  if  disseisin  shall  have 
once  been  effected,  to  efficiently  indicate  con- 
tinuance thereof  necessarily  varies  with  the 
size  of  the  premises  claimed,  the  location 
thereof,  the  character  of  the  same  and  a 
great  variety  of  circumstances.  Hence,  gen- 
erally, whether  the  essentials  of  adverse  pos- 
session are  satisfied  or  not  by  a  given  state 
of  circumstances  must  be  determined  by  the 
verdict  of  a  Jury,  under  proper  Instructions. 

While,  as  before  Indicated,  the  law  on  this 
subject  was  so  fully  discussed  in  the  former 
cases  referred  to  that  no  further  discussion 
thereof  Is  needed,  we  may  well  give  empha- 
sis thereto  by  quoting  from  the  opinion  of 
the  court  In  the  leading  case  in  California, 
Brumnglm  v.  Bradshaw,  39  Cal.  24,  45,  the 
following: 

"Acts  of  dominion  over  a  town  lot,  which 
would  be  sufficient  to  establish  an  actual 
possession,  might  be  wholly  Inadequate  to 
that  end,  as  applied  to  a  tract  of  one  thou- 
sand acres;  and,  on  the  other  hand,  the  herd- 
ing of  cattle,  for  a  reasonable  time,  on  a 
tract  of  one  hundred  acres,  suitable  only  for 
that  purpose,  and  accompanied  by  a  claim 
of  title,  might  under  certain  circumstances, 
establish  possession  of  it;  whilst  the  pastur- 
ing of  cattle  on  a  town  lot,  suitable  only  for 
building  purposes,  would  be  wholly  insuffi- 


cient. The  general  principle  which  tmder- 
lies  all  this  class  of  cases  is,  that  the  acts  of 
dominion  must  be  adapted  to  the  particular 
land,  its  condition,  locality  and  appropriate 
use.  The  philosophy  of  the  rule  is,  that  by 
such  acts  the  party  proclaims  to  the  public 
that  he  asserts  an  exclusive  ownership  over 
the  land,  and  the  acts  which  he  performs  are 
In  harmony  with  his  claim  of  title.  Hence 
they  must  be  such  as  to  give  notice  to  the 
public;  or,  in  the  language  of  Justice  Bald- 
win, In  Wolf  T.  Baldwin,  supra,  19  Gal.  313, 
It  must  be  'an  open,  unequivocal,  actual  pos- 
session— notorious,  apparent,  uninterrupted 
and  exclusive — carrying  with  It  the  marks 
and  evidences  of  ownership.' " 

The  elucidation  and  application  of  tbe 
principle  thus  stated  In  Ul.  Steel  Co.  v.  Bl- 
lot  et  al.,  supra,  leaves  no  very  good  reason 
for  going  astray  under  the  delusion  that  ad- 
verse possession  without  an  inclosure  must 
necessarily  be  characterized  by  a  physical, 
constant,  visible  occupancy  by  improvement 
of  every  part  of  the  premises, — that  the  hos- 
tile Invader  must  actually  lay  his  hands,  so 
to  speak,  upon  the  entire  territory  and  keep 
them  there  as  plainly  Indicating  the  extent 
and  character  of  the  occupancy  as  If  such 
premises  were  covered  by  a  mantle.  The 
words  of  the  statute  do  not  expressly,  nor 
by  reasonable  Implication,  suggest  any  saeb 
thing,  nor  can  any  authority  In  support 
thereof  be  found.  The  Judicial  declarations 
generally,  rightly  understood,  are  In  har- 
mony with  this,  as  for  example  in  Booth  et 
al.  V.  Small  et  al.,  25  Iowa,  177,  the  court 
said: 

"Possession  of  land  Is  the  holding  of  an 
exclusive  exercise  of  dominion  over  It  It  Is 
evident  that  this  Is  not  and  cannot  be  uni- 
form In  every  case^  and  that  there  may  be 
degrees  In  the  exdusiveness  even  of  the 
exercise  of  ownership.  The  owner  cannot 
occupy,  literally,  the  whole  tract — he  cannot 
have  an  actual  pedis  possessio  of  all,  nor 
hold  it  in  the  g^asp  of  his  hand.  Hla  pos- 
session must  be  Indicated  by  other  acts. 
The  usual  one  is  that  of  inclosure.  Bat 
this  can  not  always  be  done,  yet  he  may 
hold  possession.  In  fact  of  nnlnclosed  land 
by  the  exercise  of  such  acts  of  ownership 
over  It  as  are  necessary  to  enjoy  the  ordi- 
nary use  of  which  it  Is  capable  and  acquire 
the  profits  It  yields  In  Its  present  conditioiiL 
Such  acts  being  continued  and  uninterrupt- 
ed will  amount  to  actual  possession." 

True,  the  Iowa  court  did  not  have  the  pre- 
cise statutory  aid  to  guide  It  which  we  have, 
but  that  does  not  Impair  the  force  of  tbe 
quotation  since  tbe  "use  In  the  usual  way" 
of  the  common  law  which  such  court  evi- 
dently had  in  mind  is  substantially  the  same 
as  "usually  improved"  In  our  statutes. 

Under  the  assignment  of  error  relating 
to  rulings  on  evidence,  numerous  instances 
are  cited  to  our  attention  where  questions 
on  cross-examination  were  ruled  out  "We 
shall  not  review  the  same  in  detaU.    We  arfr 
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persuaded  that  the  trial  judge  restricted 
the  cross-examinatloii  rather  too  closely.  It 
must  be  borne  in  mind  that  cross-examina- 
tion is  regarded  one  of  the  most  efficient 
means  of  discovering  the  truth,  and  so  long 
as  there  is  any  reasonable  ground  to  suppose 
that  It  Is  being  pursued  legitimately  It  should 
not  be  disturbed.  Often  it  Is  the  only  weap- 
on available  for  laying  bare  a  tissue  of 
falsehoods  having  all  the  semblance  of  truth. 
The  use  of  it  Is  not  a  mere  privilege  subject 
to  discretionary  Judicial  authority, — ^It  Is  a 
right.  The  Judge  may  regulate  its  use,  stop- 
ping Just  ^hort  of  any  disturbance  of  the 
right  itself.  To  go  further  Is  Improper.  The 
right  Is  so  valuable  to  litigants  and  the  op- 
portunity to  abuse  it  so  constant  and  often 
embraced  that  some  regulation  thereof  from 
the  bench  is  necessary.  Few  Judicial  duties 
require  greater  care  In  performance  than 
that  of  so  guarding  and  restricting  cross- 
examination,  attempted,  as  to  prevent  the 
latter  without  Impairing  the  former.  There 
is  some  ground  for  holding  tbat  there  was  a 
failure  in  that  regard  in  this  case,  but 
whether  to  such  a  degree  as  to  prejudice  ap- 
pellant has  given  us  some  trouble. 

This  question  propounded  to  Muza  was 
ruled  out:  "When  you  testified  before  in 
the  Alexander  Budzlsz  case,  didn't  you  swear 
that  you  did  not  know  that  you  ever  fished 
in  Oshkosh  alone?"  We  are  unable  to  per- 
ceive how  the  answer  to  that,  one  way  or 
the  other,  could  have  had  any  material  bear- 
ing. It  was  obviously  asked  to  lay  a  founda- 
tion for  Impeachment  on  the  theory  that  a 
considerable  period  of  absence  by  Huza  from 
the  vicinity  of  the  premises  in  dispute  would 
break  the  continuity  of  his  possession  there- 
of. It  does  not  seem  to  have  been  given 
proper  significance  that  the  extent  of  the 
occupancy  In  this  case,  unlike  that  in  some 
others,  was  not  necessarily  dependent  upon 
substantially  continuous  presence  of  the  dis- 
seisor at  or  in  the  immediate  vldnlty  of 
the  premises.  After  the  adverse  occupancy 
was  commenced.  If  we  may  believe  the  tes- 
timony of  Muza,  be  created  such  changes  In 
the  physical  condition  of  the  land  as  to  In- 
dicate clearly  a  hostile  Invasion  of  the 
true  owner's  rights.  Having  raised  his  fiag, 
so  to  speak,  on  the  premises  by  commencing 
the  preparation  thereof  for  a  residence  lot, 
absence  therefrom  thereafter  for  any  period 
of  time,  short  of  such  as  to  indicate  abandon- 
ment of  such  piupose,  would  not,  as  a  matter 
of  law,  break  the  disseisin.  The  standard 
of  the  invader  being  once  efllciently  planted 
by  some  physical  change  In  the  surface  of 
the  land,  sufficient  to  disseise  the  true  owner, 
it  might  under  such  circumstances  be  relied 
on  to  preserve  such  condition  for  a  reasona- 
ble length  of  time.  Absence  from  the  prem- 
ises for  a  short  Interval  may  be  immaterial, 
the  true  owner  not  asserting  any  right  there- 
to In  the  meantime,  there  being  a  return  to 
the  same  by  the  disseisor  and  further  acts 
thereon   by  him   consistent   with  the  first 


Invasion,  clearly  Indicating  a  continuance 
thereof.  If  the  disseisor  relies  on  acts  to 
show  bis  possession,  which  require  his  per- 
sonal presence,  such  as  prohibiting  others 
from  going  upon  the  property  and  custom- 
ary use  of  same  for  fishing  and  fowling,  as  In 
some  of  the  "Jones  Island"  cases,  bis  absence 
for  even  short  periods  of  time  might  be 
quite  material.  Under  the  circumstances  of 
this  case  It  does  not  seem  that  the  fact, 
If  It  be  a  fact,  that  Muza  was  engaged  in  a 
fishing  venture  for  a  short  time  at  Oshkosh, 
either  with  another  or  alone,  was  so  clearly 
material  as  to  warrant  us  In  disturbing  the 
decision  of  the  trial  Judge. 

It  Is  not  reversible  error  to  rule  out  a  ques- 
tion asked  to  lay  the  foundation  for  impeach- 
ment when  It  refers  to  immaterial  matter. 
Jones  on  Evidence,  {  855;  Waterman  v.  Chi- 
cago &  Alton  Railroad  Co.,  82  Wis.  613,  62 
N.  W.  247,  1136;  Schuster  v.  The  State,  80 
Wis.  107,  49  N.  W.  SO;  Kaime  v.  The  Trus- 
tees of  the  Village  of  Omro,  49  Wis.  371,  6 
N.  W.  838.  Every  such  question,  upon  ob- 
jection being  made,  presents  for  considera- 
tion whether  the  statement  suggested  there- 
by to  have  been  made  and  to  be  inconsistent 
with  one  made  on  the  trial,  is  material.  The 
trial  Judge's  decision  on  that  goes  to  com- 
petency and  must  prevail  on  appeal,  unless 
clearly  wrong.  Of  course,  If  the  subject  of 
the  interrogatory  is  material,  he  has  no  dis- 
cretion as  to  whether  or  not  to  permit  the 
foundation  fw  impeachment  to  be  laid, — It 
Is  a  matter  of  absolute  right,  not  a  mere  priv- 
ilege. Jones  on  Evidence,  i  855.  The  ruling 
under  discussion,  it  seems,  cannot  be  con- 
demned as  clearly  wrong,  so  cannot  be  at 
all.  Several  other  rulings  cited  to  our  atten- 
tion are  governed  likewise.  We  will  there- 
fore not  further  refer  to  them. 

Muza  was  asked  whether  he  did  not  testi- 
fy, on  a  former  occasion,  that  his  possession 
of  one  part  of  "Jones  Island"  was  the  same 
as  that  of  any  other;  that  his  right  was  the 
same  in  one  place  as  In  any  other  and  that 
his  claim  of  right  was  likewise  the  same. 
Some  reasons  occur  to  us  why  those  ques- 
tions could  be  rightly  regarded  Immaterial. 
However,  the  rulings  are  of  such  doubtful 
propriety  that  a  contrary  disposition  of  the 
matter  would  strike  us  with  more  favor. 
The  circumstances  under  which  it  was  claim- 
ed the  witness  testified,  as  suggested  In  the 
questions,  were  not  made  to  appear.  The 
trial  Judge,  notwithstanding  the  notoriety  of 
the  "Jones  Island"  cases,  could  not  take  Ju- 
dicial notice  of  such  circumstances,  nor  could 
the  Jury  view  them  as  matters  of  common 
knowledge.  The  suggested  evidence  may 
have  been  very  material  on  a  former  occa- 
sion and  not  material  on  the  trial  of  this 
case.  If,  on  such  occasion,  there  was  no 
serious  question  but  that  Muza  took  and  held 
adverse  possession  of  some  part  of  the  island 
by  creating  and  maintaining  structures  there- 
on and  no  question  but  that  there  were  other 
parts  thereof,  which,  during  the  period  of  his 
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claim,  were  In  the  possession  of  others  acting 
independently  of  him,  and  yet  he  alleged  ad- 
verse poBsesBion  of  the  entire  island,  on  the 
greater  part  of  which  there  were  no  visible 
Indications  thereof,  and  the  title  to  some  snch 
portions  was  dependent  on  the  validity  of  his 
general  claim,  a  statement  by  him  that  bis 
"possession,"  "claim,"  or  "right"  as  to  one 
part  of  the  island  was  the  same  as  that  of 
any  other,  might  be  quite  sufficient  and  Im- 
portant on  a  subsequent  trial  involving  simi- 
lar circumstances  in  contradiction  of  evidence 
Inconsistent  therewith,  and  yet  be  Immaterial 
as  to  a  claim  of  adverse  possession  to  a  small 
part  of  the  Island,  grounded  on  actual,  con- 
tinuous Improvement  and  occupation  of  that 
particular  part.  In  the  absence  of  any  In- 
dication in  the  questions,  or  otherwise,  of 
similarity  of  circumstances  on  this  trial,  to 
those  characterizing  the  alleged  former  state- 
ments, it  is  not  clear  that  the  court  was 
wholly  without  Jnstiflcation  for  holding  that 
such  statements,  which  at  best  seem  to  have 
been  merely  the  witness'  conclusions,  depend- 
ent, perhaps,  upon  his  Idea  of  his  legal  rights, 
were  immaterial.  The  court  was  Influenced, 
It  seems,  by  the  fact  that,  the  controversy 
here  was  necessarily  to  turn  on  whether  the 
physical  condition  of  the  particular  premises 
In  question  was  so  changed  by  Muza  as  to 
suftlclently  e'vldence  to  the  true  owner  a  hos- 
tile invasion  of  his  rights,  and  a  disseisin  of 
him  thereof  continuously  for  several  years. 
We  cannot  see  clearly  that  the  rulings  wefe 
prejudicially  wrong,  and  therefore  decline  to 
condemn  them. 

Complaint  Is  made  because  this  question, 
propounded  to  Muza,  was  ruled  out:  "Did 
the  south  boundary  of  the  Selln  lot  extend 
down  to  the  old  harbor?"  The  claim  that 
the  ruling  on  that  Is  wrong  is  based  on  the 
Idea  that  It  was  essential  to  adverse  posses- 
sion by  Muza  that  the  precise  boundaries  of 
such  possession  should  be  marked  In  some 
>vny.  That  is  wrong  as  we  have  seen.  It 
was  only  necessary  that  the  premises  should 
be  put  to  use  by  acts  of  dominion  over  the 
same,  snch  as  to  suggest  reasonably  the  ex- 
tent of  the  hostile  Invasion.  If  a  house  had 
been  constructed  thereon  and  dominion  exer- 
cised by  the  Invader  over  territory  In  the 
vicinity  of  the  structure  for  a  reasonable 
space  adjacent  thereto  by  acts  similar  to 
those  of  an  owner  of  a  dwelling  generally, 
we  apprehend  that  no  one  familiar  with  the 
law  would  claim  that  the  adverse  occupancy 
was  limited  to  the  particular  space  covered 
by  the  structure,  or  that  It  would  be  essen- 
tial to  adverse  possession  of  the  sui'roniiding 
territory  to  the  extent  ordinarily  used  in  con- 
nection with  a  dwelling  house  of  the  nature 
of  the  one  so  constructed  that  It  should  be 
staked  out  and  fenced,  or  the  boundaries  oth- 
erwise marked  by  physical  objects.  For  ex- 
ample, a  highway  by  user.  Is  not  conllned  to 
the  wagon  path.  It  Is  deemed  to  extend  on 
either  side  thereof  sufficient  to  satisfy  the 
needs  of  the  public  for  such  highway.    Un- 


der some  circumstances.  It  might  be  held  to 
extend  to  the  full  width  of  a  legal  highway. 
Bartlett  v.  Beardmore  et  al.,  77  Wis.  356,  46 
N.  W.  484;  Town  of  Randall  v.  Rovelstad  et 
al.,  lOB  Wis.  410,  81  N.  W.  819;  Elliott  on 
Streets,  {  174.  Up<»i  the  principle  we  have 
referred  to,  many  courts  have  held  that  a 
highway  by  adverse  occupancy  Is  of  the  full 
width  of  a  legal  highway.  That  such  width 
is  suggested  by  the  existence  of  the  wagon 
path.  Whltesldes  v.  Green,  IS  Ufab.  341,  44 
Pac.  1032,  57  Am.  St  Rep.  740;  Sprague  v. 
Walte,  17  Pick.  309;  Marchand  v.  Town  of 
Maple  Orove,  48  Minn.  271,  Bl  N.  W.  GOG; 
Bowers  v.  Barrett,  8S  Me.  382,  27  Atl.  2G0; 
PUlBbury  V.  Brown,  82  Me.  450,  19  Atl.  89, 
47  Am.  St  Rep.  464;  Davis  r.  City  of  Clin- 
ton, 68  Iowa,  389,  10  N.  W.  708. 

Complaint  is  made  because  Muza  was  not 
permitted  to  answer  this  question:  "Now 
tell  us  what  more  you  did  on  this  lot  than 
on  others."  Irrespective  of  whether  the 
ground  upon  which  that  question  was  ruled 
to  be  Improper,  the  rnllng  was  not  preju- 
dicial, inasmuch  as  the  witness  gave  the  in- 
formation sought  in  answer  to  several  other 
questions.  He  testified  that  he  filled  the  lot 
preparatory  to  use  thereof  as  a  home  for  his 
brother;  that  he  did  not  treat  It  as  he  did 
the  Island  generally;  that  be  filled  It 

Viewing  the  complaints  as  to  rulings  on 
evidence  In  groups,  all  have  been  considered. 
Counsel  call  attention  In  a  general  way  to 
a  large  number  of  such  rulings  by  referring 
to  the  pages  of  the  printed  case  where  they 
can  be  found.  We  have  given  such  atten- 
tion thereto  as  to  enable  us  to  discover  that 
counsel  were  warranted  in  saying  the  rulinps 
made  the  basts  for  argument  are  fair  sam- 
ples of  all,  to  which  objection  was  made. 
Consideration  of  the  samples  Includes  the 
whole.  We  have  not  been  able  to  discover 
any  sufficient  ground  for  reversing  the  judg- 
ment appealed  from. 

Judgment  aflb'med. 


CARPENTER.  Judge,  v.  UNITED  ST-i^TES 

FIDELITY  &  GUARANTY  CO.  et  al. 
(Supreme  Court  of  Wisconsin.    Nov.  15,  1904.) 

BXECUTOBS   AND    ADUINI8TBAT0R8 — ASSETS — 
UEN8— FBOBATS    COTJBT-nJDlUSDronOII— 

jnuoMENT— colj.ati!:rai.  attack. 

1.  Under  Rev.  St  1898,  {  2443,  expressly  con- 
feiTing  jurisdiction  on  the  county  court  of  ail 
matters  relating  to  the  estates  of  decedents,  such 
court  had  jurisdiction  to  determine  the  expense 
incurred  by  an  administrator  for  legal  services, 
and,  on  the  application  of  the  attorneys  render- 
ing same,  after  the  administrator  had  become  a 
defaulter  without  having  paid  for  such  services, 
to  decree  that  the  value  thereof  should  consti- 
tute a  lien  on  the  assets  of  the  estate  in  favor 
of  the  attorneys. 

2.  Since  the  county  court  has  jurisdictiOD  to 
determine  the  amount  legally  chargeable  against 
a  decedent's  estate  for  attorney's  services  ren- 
dered the  administrator,  and  to  charge  the  i  s- 
tate  with  a  lien  therefor,  the  court  having  set- 
tled the  administrator's  -aocounts  and  imposcj 
such  lien,  its  act  was  not  subject  to  collateral 
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attack  in  a  proceeding:  to  recover  for  a  defalca- 
tion by  the  administrator  a^inst  his  bondsmen. 

Appeal  from  Circuit  Court,  Milwaukee 
County;    Orren  T.  Williams,  Judge. 

Action  by  Paul  D.  Carpenter,  judge  of  the 
county  court  of  Milwaukee  county,  against 
the  United  States  Fidelity  &  Guaranty  Com- 
pany, impleaded,  on  an  administrator's  bond. 
From  a  judgment  in  favor  of  plalntUT,  de- 
fendant appeals.    Affirmed. 

Action  on  an  administrator's  bond.  The 
issues  raised  by  the  pleadings  sufficiently  ap- 
pear by  Inference  from  the  findings  of  fact, 
of  which  the  following  is  a  brief  summary: 

(1)  November  26,  1897,  Charles  W.  Stolla, 
residing  in  Milwaukee  county,  died  testate. 
Such  proceedings  were  duly  taken  that  Ar- 
thur M.  Koehu  March  8,  1888,  was  appointed 
administrator  of  his  estate  with  the  will  an- 
nexed. He  duly  qualified  as  such  adminis- 
trator, entered  upon  his  duties  as  such  and 
continued  In  office  until  the  findings  herein 
were  Bled. 

(2)  The  penal  sum  In  said  Euehn's  bond 
was  $51,000,  and  the  surety  was  the  de- 
fendant. The  United  States  Fidelity  &  Guar- 
anty Company. 

(3)  It  was  provided  in  such  bond,  among 
other  things,  that  if  the  said  Kuehn  perform- 
ed all  orders  and  judgments  of  said  county 
court  it  should  be  void,  and  otherwise  that 
It  should  remain  in  full  force  and  virtue. 

(4)  February  9,  1903,  the  administrator 
rendered  an  account  of  his  administration, 
showing  receipt  of  $34,398.07,  in  money  and 
personal  property,  disbursements  of  $26,- 
838.60,  and  a  balance  on  band  of  $7,269.47,  in 
money  and  a  note  for  $400. 

(5)  B.  K.  Miller,  George  H.  Noyes  and 
George  P.  Miller,  as  firm  of  Miller,  Noyes  & 
Miller,  were  the  administrator's  attorneys 
until  they  filed  their  petition,  hereafter  men- 
tioned. Otto  J.  Fleblng  and  Henry  J.  Kll- 
lilea,  as  firm  of  Fleblng  &  Killilea,  were 
likewise  his  attorneys  until  they  filed  their 
petition,  hereafter  referred  to. 

(6)  Miller,  Noyes  &  Miller  after  the  filing 
of  said  account  by  petition  Informed  the 
court  that  though  by  such  account  It  ap- 
peared that  they  had  received  from  the  es- 
tate $4,000,  as  compensation  for  legal  serv- 
ices, and  $1,773.49,  for  disbursements,  no 
anch  payment  had  been  made,  and  request- 
ed payment  of  such  sums  out  of  the  assets 
eibown  to  be  in  the  administrator's  hands. 

(7)  Fleblng  &  Killilea  by  petition  informed 
the  court  that,  whereas  by  said  account  no 
credit  was  taken  by  the  administrator  for 
payments  to  them,  they  rendered  services 
to  him,  which  were  beneficial  to  said  estate, 
of  the  reasonable  value  of  $250,  for  which 
they  had  not  been  paid.  They  further  in- 
formed the  court  that  the  administrator 
was  Insolvent  They  requested  that  the  sum 
claimed  by  them  might  be  ordered  paid  out 
of  the  assets  of  the  estate. 

(8)  Ui)on  due  notice  to  all  the  parties  in- 
terested as   heirs  the  petitions  were  heard 


before  the  county  judge.  It  was  there  made 
to  appear  that  the  facts  stated  therein  were 
true;  that  the  services  rendered  by  the  attor- 
neys were  reasonably  worth  the  sums  char- 
ged by  them;  that  such  services  were  ac- 
tually 'rendered  for  the  benefit  of  the  es- 
tate; that  $1,773.49,  were  actually  disbursed 
for  its  benefit  by  Miller,  Noyes  &  Miller; 
and  that  the  administrator  was  Insolvent 
and  had  appropriated  to  his  own  use  all  the 
personal  property  of  the  estate,  except  $70.39. 

(9)  Thereupon  payment  by  the  adminis- 
trator out  of  money  due  from  him  to  the 
estate  was  ordered  of  $5,773.49,  to  Miller, 
Noyes  &  Miller,  and  $260,  to  Fleblng  &  Kil- 
lilea, and  said  sums  were  decreed  to  be 
Hens  upon  the  assets  of  the  estate. 

(10)  Such  proceedings  were  subsequently, 
duly  taken  that  the  administrator's  account 
was  settled  and  a  final  order  of  distribution 
was  entered  in  respect  thereto.  The  sum  of 
$14,778.69,  was  decreed  to  be  due  from  the 
administrator,  and  he  was  ordered  to  pay 
therefrom  the  sums  allowed  to  the  attorneys 
as  aforesaid,  and  the  balance  to  the  heirs 
entitled  thereto,  specifying  the  amount  go- 
ing to  each. 

(11)  Such  heirs  consented  to  the  entry  of 
the  order. 

(12)  It  was  not  appealed  from,  or  set, aside 
or  vacated. 

(13)  After  the  entry  thereof  due  demand 
was  made  upon  the  administrator  to  comply 
therewith,  but  he  refused  to  do  so,  except 
as  to  the  payment  of  $70.59. 

(14)  Thereafter  due  demand  was  made  up- 
on the  defendant  surety  to  respond  in  the 
sum  found  due  from  the  administrator,  and 
It  refused  to  do  so. 

(15)  April  17,  1903,  thereafter,  said  county 
court  upon  petition  of  one  of  such  heirs  au- 
thorized suit  upon  the  aforesaid  boAd  to  re- 
cover the  amount  so  found  due  from  the 
administrator  for  the  benefit  of  the  parties 
entitled  thereto. 

(16)  This  action  was  commenced  accord- 
ingly and  thereafter  the  surety  paid  such 
parties,  except  said  attorneys.  Miller,  Noyes 
&  Miller  and  Fleblng  &  Killilea. 

(17)  There  is  due  plaintlfr  from  said  ad- 
ministrator and  said  surety  for  the  benefit 
of  said  attorneys  the  sums  ordered  paid  to 
them,  as  aforesaid,  with  interest  from  April 
16,  1903. 

(18)  The  sums  ordered  paid  measure  the 
reasonable  value  to  the  estate  of  the  service 
rendered  thereto  by  the  attorneys. 

Thereon  it  was  held  that  plaintiff  was  en- 
titled to  judgment  for  the  sums  so  ordered 
paid  to  the  attorneys,  with  interest,  for  their 
benefit,  with  costs  and  dlsbursementa  Judg- 
ment was  entered  accordingly. 

Exceptions  were  filed  to  the  findings,  which 
need  not  be  stated  in  detail.  The  defendant 
surety  company  appealed. 

Bloodgood,  Kemper  &  Bloodgood  (Francis 
Bloodgood,  of  counsel),  for  appellant.  Mil- 
ler, Noyes  &  Miller,  for  respondent. 
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MARSHALL,  J.  (after  stating  tbe  facts). 
Tbe  first  question  to  be  noticed  is:  Did  the 
county  court  have  Jurisdiction  to  determine 
the  amount  Justly  allowable  to  the  attorneys 
of  tbe  administrator  out  of  the  estate  on  ac- 
count of  legal  services  performed  by  them, 
to  make  the  same  a  lien  thereon  and  to  or- 
der the  lien  to  be  extinguished  by  using 
funds  for  which  the  administrator  was  re- 
sponsible? 

True,  as  counsel  for  appellant  contend, 
the  legal  title  to  the  personal  property  of  a 
deceased  person  is  vested  in  his  personal 
representative,  and  that  expenses  incurred 
by  him  in  the  performance  of  his  duties  are 
not  necessarily  a  charge  thereon,  and  are 
in  all  cases  personal  liabilities  of  such  rep- 
resentative. Miller  et  al.  v.  Tracy,  S6  Wis. 
330,  56  N.  W.  866.  But  It  Is  not  the  law, 
as  understood  here,  that  the  cowt  appoint- 
ing an  administrator  has  no  control  over 
property  In  ills  hands  during  the  course 
of  administration,  except  to  require  tbe  fil- 
ing of  an  inventory,  to  adjudge  upon  claims 
of  tbe  deceased,  to  require  the  filing  of  the 
administrator's  account,  to  order  the  pay- 
ment of  debts  and  adjudge  the  payment  of 
legacies  and  distribute  property  according  to 
the  law  of  descent  and  heirship  or  the  will. 
If  there  be  one; — that  there  is  no  super- 
visory power  over  the  estate  during  the 
period  of  admluistratlon.  One  should  not  be 
misled  as  to  the  Jurisdiction  of  our  county 
courts  in  the  settlement  of  estates  by  au- 
thorities found  elsewhere  under  a  different 
system  than  ours. 

While  tbe  legal  title  to  personal  property 
belonging  to  an  estate  upon  the  appointment 
of  the  administrator  and  his  qualification, 
vests  In  him,  he  holds  the  same  in  trust 
and  Is  acconntable  to  the  court  appointing 
him  after  the  manner  of  trustees  generally. 
He  Is  the  "arm  of  tbe  court,"  so  to  speak, 
in  the  settlement  of  the  estate,  the  same  as 
a  receiver  Is  In  an  ordinary  administration 
suit.  The  court  has  the  amplest  authority, 
within  the  limitations  of  the  statnte,  to  direct 
him,  and  to  recognize  equitable  claims  upon 
the  funds  in  his  hands,  growing  out  of  serv- 
ices performed  in  the  conservation  thereof, 
and  to  protect  the  possessor  of  such  claims, 
if  Justice  so  requires,  by  making  them  liens 
upon  such  funds,  after  the  manner  of  courts 
of  equity,  in  administering  property  in  the 
hands  of  its  agents. 

By  section  2443.  Rev.  St  1898,  the  county 
court's  Jurisdiction  is  expressly  extended  "to 
all  matters  relating  to  the  settlement  of 
the  estate  of  such  deceased  persons"  at  the 
time  the  deceased  was  an  inhabitant  or  resi- 
dent of  the  county  where  the  court  is  lo- 
cated, having  Jurisdiction  of  the  matter,  or 
left  property  within  such  county  to  be  ad- 
ministered. That  broad  general  power  nec- 
essarily carries  with  It  by  implication  all 
Judicial  authority  of  courts  of  equity  In  the 
administration  of  trusts  necessary  to  the 
proper  administration  of  the  particular  class 


of  trosts  In  question,  and  that  has  been  tlie 
uniform  holding  of  this  court 

"Tbe  county  courts  have  plenary  Juris- 
diction In  ail  matters  of  the  administratton, 
settlement  and  distribution  of  the  estates  o( 
deceased  persons,  and  much  of  this  Juris- 
diction is  of  an  equitable  character  and  is 
necessarily  concurrent  with  that  of  courts 
of  equity."  Tyron  v.  Farnsworth  et  al.,  30 
Wis.  677,  581. 

The  power  of  the  court  includes  "all  Juris- 
diction, both  legal  and  equitable,  unless  ex- 
pressly reserved,  necessary  to  the  due  ad- 
ministration of  the  estates  of  deceased  per- 
sons and  to  the  performance  of  all  acts  re- 
quired In  the  course  of  such  administration. 
•  •  •  It  may  grant  equitable  relief  or 
enforce  a  trust  In  a  case  of  this  nature,  the 
same  as  a  court  of  equity;  and  although  the 
Jurisdiction  of  a  court  of  equity  still  exists, 
i  It  does  not  oust  that  of  tbe  county  court  hi 
a  proper  case.  The  doctrine  of  equitable 
estoppel  may  be  recognized,  and  Its  princi- 
ples enforced,  as  well  by  the  county  court  as 
by  the  court  of  chancery,  the  Jurisdiction 
of  the  latter  being  concurrent  merely,  in 
any  matter  pertaining  to  the  settlement  of 
the  estates  of  deceased  persons."  Brook  v. 
Chappell,  34  Wis.  405,  411. 

That  doctrine  will  be  found  often  referred 
to  in  our  Reports.  The  settlement  of  estates 
so  far  at  least  as  relates  to  trust  fund 
features  Is  within  the  Inherent  Jurisdiction 
of  courts  of  chancery  as  a  part  of  their 
general  Jurisdiction  In  the  adminlstratiou 
of  trusts.  Substantially  all  authority  so  pos- 
sessed by  such  courts  Is  now  likewise  pos- 
sessed by  our  county  courts. 

With  the  foregoing  In  mind,  by  reference 
to  the  authorities  In  respect  to  the  power 
:  of  courts  of  equity  dealing  with  Jadicial  tros- 
I  tees  generally,  we  may  easily  determine  the 
j  measure  of  the  authority  of  our  county 
courts  in  dealing  with  the  questions  under 
consideration.  We  apprehend  that  time 
need  not  be  spent  demonstrating  that  a  trus- 
tee In  a  Judicial  administration  In  equity 
may  not  only  be  permitted  to  pay  out  of  the 
trust  fund  any  legitimate  expense  Incurred 
In  the  conservation  thereof,  but  may  be, 
when  necessary  to  the  ends  of  Justice,  re- 
quired to  do  so,  and  when  so  Justly  required 
that  tbe  adjudged  expense  may  be  made  by 
order  of  the  court  a  lien  upon  such  fund,  and 
pi-orislon  be  made  for  Its  enforcement. 
There  is  no  more  legitimate  expense  that 
such  a  trustee  can  Incur  than  that  for  legal 
service,  which  Is  reasonably  necessary  to  the 
safety  of  the  fund,  and  none  more  commonly 
required,  upon  a  proper  application,  to  be 
I>ald  out  of  the  trust  fund.  True,  the  at- 
torney in  such  a  case  has  no  lien  thereon  un- 
til the  court  gives  him  aid  in  the  matter. 
His  claim  Is  purely  personal  to  the  trustee. 
The  rule  In  that  regard  is  not  peculiar  to 
the  class  of  trusts  we  have  here.  It  is  a 
general  rule  applicable  to  all  trusts.  Every 
attorney   who    performs   beneficial   services 
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to  a  trust,  directly  or  In  effect  enriching  the 
trust  fund,  when  It  la  necessary  for  hla  pro- 
tection, Is  equitably  entitled  to  obtain  a 
lien  uiK>n  the  truat  fund.  The  court  has  am- 
ple authority  to  recognize  and  give  effect 
thereto.  The  manner  of  acquiring  such  a 
lien  ig  for  the  claimant  to  petition  the  court 
to  determine  the  amount  he  should  have  out 
of  such  fund,  considering  the  cliaracter  of 
his  seryices  and  the  real  benefits  accruing 
to  the  trust  therefrom,  and  to  adjudge  the 
same  to  be  a  charge  thereon.  There  are 
many  cases  that  might  be  referred  to  where 
it  has  been  held  that  it  is  proper  to  make  an 
allowance  for  such  services  direct  to  the 
attorney  Instead  of  making  it  in  form  as  an 
allowance  to  the  trustee.  Central  Bailroad 
&  Banking  Co.  v.  Pettus,  113  U.  S.  116,  124, 
5  Sup.  Ct  887,  28  U  Sd.  916.  Justice  Harlan 
In  that  case  said:  "When  an  allowance  to 
tbe  complainant  Is  proper  on  account  of 
solicitors'  fees,  it  may  be  made  direct  to  the 
solicitors  themselves,  without  any  application 
by  their  immediate  client"  See,  also,  Florida 
Internal  Imp.  Fund  v.  Oreenough,  105  U.  S. 
527,  26  U  Bd.  1167;  Schmidt  v.  Oregon  Gold 
Min.  Co.,  28  Or.  9,  40  Pac.  406;  L<aroque  r. 
Candolle,  4  Md.  Cb.  347.  Tbe  cases  where 
such  claims  have  been  ordered  paid  out 
of  tbe  trust  fund  as  trustee's  expense  are 
numeroos.  Several  will  be  found  cited  In 
volume  22,  Ency.  P.  &  P.  p.  214.  There  are 
many  cases  in  our  own  books  where  authority 
to  make  such  an  order  has  been  exercised. 
In  no  instance  that  we  have  been  able  to 
discover  has  tbe  right  In  the  matter  been 
questioned.  It  will  be  observed  that  the 
same  was  the  practice  In  Harrigan  v.  Gil- 
christ (Wis.)  99  N.  W.  909. 

In  Manderson's  Appeal,  113  Pa.  631,  6  Atl. 
893,  a  situation  was  dealt  with  there  similar 
to  the  one  in  hand.  The  attorney  for  an 
executor  rendered  valuable  services  in  re- 
spect to  the  estate.  Such  executor  squan- 
dered the  funds,  out  of  which  the  supervisory 
court  would,  had  opportunity  been  afforded 
therefor,  authorized  tbe  attorney  to  be  paid^ 
and  then  absconded.  After  the  defalcation 
was  known  and  a  successor  appointed  and 
put  In  possession  of  the  property  not  mlsa]>- 
propriated,  the  attorney  applied  to  the  coxat 
for  an  order  requiring  payment  of  his  claim 
tlierefrom.  The  application  was  disallowed 
because  the  claim  was  a  personal  liability  of 
tbe  unfaithful  executor;  such  executor  by 
reasou  of  big  maladministration  wag  not  en- 
titled to  any  compensation,  either  for  his 
services  or  exi>ense  of  obtaining  legal  assist- 
ance; and  that  when  he  squandered  tbe 
trust  fund,  out  of  which  he  might  have 
been  compensated  for  such  services  and  ex- 
penses, he  in  effect  squandered  the  money 
belonging  to  bis  attorney.  Under  the  cir- 
cnmstancea  It  was  held  that  It  would  be  un- 


just to  take  from  the  remaining  property  be- 
longing to  the  estate  to  pay  the  attorney's 
claim;  that  he  should  suffer  for  the  sins  of 
bis  employer.  Upon  appeal  the  court  de- 
cided otherwise.  It  was  said,  tn  effect,  that 
reasonable  compensation  for  necessary  bcne- 
flclal  legal  services  in  such  a  case  should, 
upon  equitable  principles,  be  paid  out  of 
the  remaining  'property;  that  such  services 
were  rendered  for  the  protection  of  the  in- 
terests of  the  legatees,  and  that  the  sin  of 
this  trustee  should  not  militate  against  tbe 
attorney's  equitable  right  to  pay  for  services 
rendered  in   conserving  their  Interests. 

Having  reached  a  conclusion  as  above,  we 
are  precluded  from  inquiring  whether  tbe 
county  court  committed  Judicial  error  in  ex- 
ercising its  authority.  Its  decision  cannot  be 
disturbed  by  a  collateral  attack.  Oody  et  al. 
T.  Cody,  98  Wis.  445,  74  N.  W.  217;  O'Con- 
nor V.  City  of  Fond  du  Lac,  101  Wis.  83, 
76  N.  W.  1116;  Roberts  v.  Weadock  et 
al.,  98  Wis.  400,  74  N.  W.  93;  Barney  v. 
Babcock's  Estate,  115  Wis.  409,  91  N.  W. 
982. 

The  principle  last  alluded  to  rules  the  ques- 
tion of  whether  when  this  action  was  com- 
menced the  administrator  was  responsible 
for  property  belonging  to  the  estate  to  the 
amount  alleged.  His  account  was  duly  settled 
and  the  final  ocdcr  In  respect  thereto,  which 
is  in  harmony  with  the  complaint,  is  conclu- 
sive in  this  action.  Meyer  v.  Barth  et  al.,  97 
Wis.  362,  72  N.  W.  748,  65  Am.  St  Rep. 
124;  Wallber  v.  Wilmanns,  116  Wis.  246,  93 
N.  W.  47.  According  to  that  order,  at  the 
commencement  of  this  action  there  was  $14,- 
778.09,  In  the  hands  of  tbe  administrator  for 
distribution,  and  for  which  the  appellant 
as  surety  was  liable.  The  county  court 
might  have  ordered  payment  of  the  entire 
amount  Into  court  or  to  a  successor  of  the  un- 
faithful executor  and  then  disbursed  tbe 
fund  to  the  heirs  or  others  justly  entitled 
thereto.  The  fact  that  a  part  thereof  was 
ordered  paid  to  the  attorneys  Instead  of 
tbe  heirs  is  a  matter  that  does  not  rightly 
concern  appellant.  According  to  the  Judg- 
ment of  the  county  court  the  entire  fund  be- 
longed to  the  heirs,  subject  to  such  equita- 
ble claims  thereon  as  were  found  to  exist 
Those  who  could  have  been  prejudiced  by 
the  circumstance  that  part  of  the  fund  was 
ordered  paid  to  the  attorneys  were  the  heirs. 
They  made  no  complaint.  They  consented  to 
the  order.  It  is  conceded,  that  If  the  entire 
fund  bad  been  ordered  paid  to  tbe  heirs  ap- 
pellant would  have  been  responsible  to  the 
full  extent  thereof.  Its  obligation  was  not 
subject  to  variance  by  the  mere  direction 
which  the  county  court  saw  fit,  acting  within 
its  jurisdiction,  to  give  to  tbe  fund  or  any 
part  thereof. 

Judgment  affirmed. 
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PATTON  et  al.  v.  PATRICK. 
(Supreme  Court  of  Wisconsin.    Nov.  15,  1904.) 

TBTJHTS— ACTIVE  TBUST8 — COLLECTION   OP  BKHTB 

—BIGHTS   OF   BENEFICIABIEa— ASSIQN- 

UENT  or  INCOKE. 

1.  Under  Rev.  St  1898,  i  2089,  providing 
tliat  no  person  beneficially  interested  in  a  trust 
for  the  receipt  of  rents  of  lands  can  assign  such 
interest,  where  a  will  provided  that  the  trus- 
tees should  not  have  power  to  sell  certain  de- 
fined real  estate  during  the  lives  of  testator's 
wife  and  youngest  child,  but  should  receive  the 
rents  and  profits,  and  distribute  the  same,  the 
distributees  could  not  assign  their  interest  in 
such  rents,  and  consequently  the  property  could 
not  bo  discharged  from  the  trust,  during  the 
trust  period. 

2.  Under  Rev.  St.  1898,  {  2074,  permitting 
the  existence  of  trusts  where  the  title  of  the 
trustee  is  not  merely  nominal,  and  section  2081, 
subd.  8,  authorizing  the  creation  of  express 
trusts  to  receive  the  rents  and  profits  of  land 
and  apply  them  to  the  use  of  any  person,  the 
single  duty  imposed  oa  trustees  of  requiring 
lessees  to  pay  rent  and  taxes  under  a  long-term 
lease  Is  sufficient  to  preserve  a  trust  as  an 
active  trust,  and  prevent  it  from  becoming  exe- 
cuted under  section  2093,  providing  that,  when 
the  purposes  for  which  an  express  trast  has 
been  created  shall  have  ceased,  the  estate  of 
the  trustee  shall  also  cease. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Oiren  T.  WllllamB,  Judge. 

Action  by  Sarah  E.  Patton  and  others 
against  Lewis  S.  Patrick,  surviving  trustee 
under  the  will  of  Harrison  Ludlngton,  de- 
ceased. From  a  Judgment  denying  the  re- 
lief prayed  for,  plaintiffs  appeal.    AflSrmed. 

By  the  will  of  Harrison  Ludlngton,  so 
far  as  material  to  the  present  case,  he  vest- 
ed in  bis  executors,  as  trustees,  a  large  es- 
tate, of  something  over  a  million  dollars, 
consisting  about  equally  of  real  and  per- 
sonal property;  the  bulk  to  be  held  in  trust 
and  managed  during  the  life  of  his  widow, 
and  from  the  proceeds  certain  sums  to  be 
paid  her,  and  the  rest  of  the  Income  to  be 
paid  annually  to  his  several  children,  and 
at  the  end  of  the  termination  of  the  trust 
the  said  property,  or  its  proceeds,  to  be 
divided  amongst  said  children.  With  ref- 
erence, however,  to  two  parcels  of  real  es- 
tate in  the  city  of  Milwaukee,  included  in 
such  trust,  he  provided:  "My  said  execu- 
tors and  trustees  shall  not  have  the  power 
or  authority  to  sell  or  convey,  except  by  way 
of  mortgage  for  the  purpose  of  rebuilding 
[said  defined  real  estate],  during  the  lives 
of  my  said  wife  and  of  my  youngest  child 
surviving  at  my  death;  -but  shall  receive 
the  rents,  Issues  and  profits  thereof  and 
distribute  and  divide  the  Income  thereof  as 
hereinbefore  provided  with  respect  to  the 
general  Income  of  my  estate.  •  •  •  If 
my  said  wife  and  my  said  youngest  child 
surviving  at  my  death,  or  either  of  them, 
shall  survive  the  first  day  of  April,  A.  D. 
1898,  then  and  in  such  case  my  said  ex- 
ecutors and  trustees  and  their  successors 
in  trust  are  authorized  and  empowered  to 
sell  and  convey   said  premises  or  any   of 


them  and  convert  said  property  Into  money." 
The  will  tias  been  construed  as  conferring 
vested  Interests  upon  several  children.  Pat- 
ton  V,  Ludlngton,  103  Wis.  629,  79  N.  W. 
1073,  74  Am.  St  Rep.  910.  The  widow 
elected  to  repudiate  the  provision  made  for 
her  by  the  will,  and  has  received  her  share 
under  the  statute,  including  a  charge  upon 
the  income  of  the  above-mentioned  specific 
parcels  of  real  estate  for  one-third  thereof 
during  her  life;  such  Income  amounting 
to  about  $17,000  per  annum.  The  trustees 
named  in  the  will  have  both  died,  and  the 
present  trustee,  Patrick,  has  been  appoint- 
ed by  the  court,  and  Is  now  the  sole  sur- 
viving trustee.  This  action  was  brought  to 
adjudge  a  termination  of  the  trust,  and  re- 
quire a  distribution  of  the  entire  assets  rat- 
ably among  the  children  and  the  heir  of  the 
only  deceased  child;  all  of  said  beneficiaries 
consenting  to  and  requesting  such  termina- 
tion, and  the  trustee  expressing  the  opin- 
ion that  the  same  would  generally  enhance 
the  value  of  said  assets,  but  leaving  the 
court  to  say  whether  he  could  lawfully  con- 
sent to  such  termination.  Since  the  action 
was  commenced,  and  since  Judgment  in 
the  circuit  court,  the  widow  has  died,  thus 
terminating  the  trust,  except  so  far  as  it 
applies  to  said  specific  parcels  of  real  es- 
tate; and  both  parties  request  that  we  con- 
sider the  question  in  the  light  of  that  sit- 
uation, and  that  the  action  be  deemed  one 
merely  to  declare  terminated  the  trust  with 
reference  to  the  said  two  parcels  of  real 
estate,  and  to  require  their  immediate  trans- 
fer in  specie,  to  the  plaintiffs  in  common — 
one-sixth  to  each.  The  circuit  court,  upon 
the  facts,  which  are  not  in  dispute,  enter- 
ed Judgment  denying  the  prayer  of  the  com- 
plaint, from  which  the  plaintiffs  bring  this 
appeaL 

Quarles,  Spence  &  Qnarles,  for  appellants. 
Bloodgood,  Kemper  &  Bloodgood,  for  re- 
8i>ondent 

DODGE,  J.  (after  stating  the  facts).  The 
rights  of  an  owner  of  property  to  control 
Its  use  and  management  during  his  life 
and  after  his  death,  within  certain  limita- 
tions Imposed  by  law,  are  among  the  most 
sacred,  and  entitled  ta  the  most  careful  pro- 
tection at  the  hands  of  courts,  without  scru- 
tiny as  to  the  quality  of  bis  reasons  in  mak- 
ing such  choice.  Among  these  rights  is  that 
Qf  preserving  specific  real  estate  as  such 
within  a  limited  time  after  his  death.  He 
may  think  that  thereby  la  assured  either  a 
more  certain  or  a  larger  income  than  could 
be  obtained  by  its  sale  and  the  investment 
of  the  proceeds,  or  he  may  believe  that  the 
increase  in  sale  value  during  that  term  will 
be  for  the  best  Interest  of  those  for  whom  he 
desires  to  provide.  The  testator  In  the  pres- 
ent Instance  has  declared  his  choice  and 
will  that  the  two  parcels  of  real  estate  In 
Milwaukee  now  under  consideration  shall 
continue  to  be  held  as  such  until  the  year 
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1908,  nnlesB  tdn  widow  and  yoangest  child 
both  die  before  tbat  dme.  Why  be  did  so, 
we  need  not  Inquire.  It  was  hla  right,  and 
It  Is  the  duty  of  courts  to  enforce  that 
choice,  unleas.  Indeed,  it  la  bo  completely 
thwarted  by  other  rules  of  law  as  to  accom- 
plish no  possible  purpose.  It  Is  said  that  Is, 
the  case  here,  since  we  have  already  decid- 
ed that,  under  Oov.  Ludlngton's'wlll,  his  six 
children  became  vested  with  their  respectlye 
shares  Immediately  upon  his  death.  Pat- 
ton  T.  Lndlngton,  103  Wis.  629,  79  N.  W. 
1073,  74  Am.  St.  Rep.  910.  The  result  of 
this  holding  doubtless  is  that  they  can  sell 
and  transfer  their  vested  rights  to  the  re- 
mainders arising  after  the  termination  of 
the  intermediate  estates  in  the  trustees.  If, 
as  Is  suggested,  they  might  also  effectively 
transfer  their  shares  of  the  rents  of  this 
spedflc  real  estate  during  that  interval,  so 
that  the  transferee  would,  in  effect,  own  the 
entire  property,  subject  only  to  the  right  of 
the  trustee  to  collect  and  pay  over  the  rents 
ontll  1908,  a  very  persuasive  situation  would 
be  presented  for  holding  the  continuance 
of  the  trust  futile.  But  we  deem  it  plain 
that  they  have  not  that  right.  Section  2089, 
Rev.  St.  1898,  provides  that  no  person  ben- 
eficially interested  in  a  trust  for  the  receipt 
of  rents  and  profits  of  lands  can  assign  or 
in  any  manner  dispose  of  said  interest. 
Now,  whatever  may  be  the  holding  as  to  the 
conversion  of  this  or  any  other  portions  of 
the  estate  Into  personalty,  for  some  purposes, 
by  virtue  of  authority  or  duty  In  the  trustees 
to  sell  and  distribute  the  proceeds,  we  can- 
not doubt  that  a  specific  piece  of  land  placed 
in  the  bands  of  trustees  under  an  active 
trust  to  collect  and  distribute  rents,  and 
required  to  be  retained  by  them  for  a  certain 
period,  is,  during  that  period,  "land"  held 
mider  a  trust  for  the  receipt  of  rents  and 
profits,  witliin  the  meaning  of  that  statute. 
Hence  no  assignment  by  the  beneficiaries  of 
their  Interest  in  those  rents  could  be  of  any 
validity.  The  purpose  of  the  testator,  there- 
fore, to  preserve  those  rents  as  an  annual- 
ly recurring  source  of  income  to  his  children, 
is  not  rendered  impossible  by  any  power 
existing  in  them  to  transfer  It  to  a  purchas- 
er of  the  reoialnder.  We  deem  It  our  duty 
to  protect  that  purpose  by  refusing  to  dis- 
charge the  property  from  the  trust. 

We  cannot  agree  with  the  insistence  of 
appellant's  counsel  that  this  trust  has  be- 
come so  executed  as  that,  under  the  pro- 
visions of  section  2093,  Rev.  St  1808.  tlie 
trust  ceases.  While,  by  reason  of  the  pecu- 
liar situation  of  this  land — leased  as  It  was 
by  the  testator  before  his  death  for  a  long 
term  to  those  who  have  constructed  the  only 
buildings  thereon,  and  who,  as  we  under- 
stand, are  also  charged  with  the  duty  of  pay- 
ing the  taxes — there  remains  but  the  single 
act  of  eaforcing  performance  by  the  lessees 
of  their  duties  to  pay  rent  and  taxes,  never- 
theless that  is  Buffldent  to  mark  it  as  an  ac- 
tive trust,  under  all  the  authorities.    Section 


2074,  Rev.  St.  1898;    Lamberton  v.  Pereles, 

87  Wis.  449,  68  N.  W.  776,  23  L.  R.  A,  824- 
Perkins  v.  Burlington  Co.,  112  Wis.  509,  518, 

88  N.  W.  648;  Holmes  v.  Walter,  118  Wis. 
409,  416,  95  N.  W.  380,  62  L.  R.  A.  986.  So 
long  as  that  duty  remains,  the  trust  is  not 
an  executed  one,  but  Is  necessary  to  main- 
tain the  separateness  of  the  intermediate  eq- 
uitable estate  from  the  ultimate  legal  estate 
in  remainder  In  either  the  property  itself  or 
Its  proceeds,  and  is  valid  by  virtue  of  the 
active  duties  to  receive  rents  and  apply  them 
to  the  use  of  the  children  Imposed  upon  the 
trustees  meanwhile.  Sections  2074,  2081, 
subd.  3,  Rev.  St  1808. 

We  approve  the  conclusion  reached  orig- 
inally by  the  county  court  and  aflOrmed  by 
the  circuit  court  refusing  to  interfore  with 
the  terms  of  the  testator's  will  in  regard  to 
these  parcels  of  real  estate.  Judgment  af- 
firmed. 


NAGLE   V.    HAKB. 

(Supreme  Court  of  Wisconsin.    Nov.  16.  1904.) 

KLECTBicrrr  —  uve  wibes— ikjuries  to"  in- 
fants— NEQUOENCE  OF  PARENTS — CUSTOMS — 
EVIDENCE  —  WITNESSES  —  CB08S-EXAMINA- 
TION— IN8TBUCTI0NS— PBEJUDICIAI.     EBBOB. 

1.  Id  an  action  for  injuries  to  an  infant  from 
a  wire  which  had  been  permitted  by  defendant 
to  tall  across  certain  electric  light  wires,  evi- 
dence held  suiScient  to  sustain  a  finding  tliat 
defendant  was  guilty  of  actionable  negligence 
which  was  the  proximate  cause  of  the  injury. 

2.  In  an  action  for  injuries  to  plaintiff  against 
defendant  and  another,  the  fact  that  such  other 
paid  plaintiff's  father  a  certain  sum  and  receiv- 
ed a  release  from  the  father  for  damages  claim- 
ed by  him  against  such  released  defendant, 
whereupon  plaintiff's  action  was  discontinued  as 
against  such  defendant  but  without  prejudice, 
did  not  discharge  the  other  defendant  from  lia- 
bility. 

8.  In  an  action  for  injuries  to  plaintiff  from 
electricity  communicated  from  a  wire  negligent- 
ly cut  and  coiled  up  by  defendant,  a  house  mov- 
er, evidence  as  to  whether  it  was  not  the  usual 
custom,  in  moving  houses,  for  telephone  and  elec- 
tric companies  to  take  care  of  the  wires  in  the 
way  of  the  building  being  removed,  was  inad- 
missible, where  the  witness  had  not  been  shown 
to  have  had  knowledge  as  to  such  general  cus- 
tom, if  any. 

4.  In  an  action  for  injuries  from  electricity 
communicated  by  a  wire  negligently  cut  and 
coiled  by  a  house  mover,  a  question  asked  him 
as  to  whether,  in  moving  houses,  he  ever  looked 
after  such  wires  himself,  was  objectionable  as 
calling  for  the  witness'  individual  custom. 

5.  In  an  action  for  injuries  by  a  live  electrir 
wire,  exclusion  of  testimony  as  to  whether  it 
was  fastened  to  an  insulator  in  the  usual  man- 
ner was  harmless  error,  the  presumption  being, 
in  the  absence  of  any  evidence,  that  it  was  so 
fastened. 

6.  Where,  In  an  action  for  injuries  from  a  live 
electric  wire,  it  appeared  that  both  plaintiff's  fa- 
ther and  mother  knew  that  the  wire  was  hang- 
ing in  the  place  where  plaintiff  was  injured  be- 
fore the  injury,  it  was  not  error  to  sustain  an 
objection  to  a  question  asked  of  such  mothn?-  sis 
to  whether  she  made  any  objection  to  the  wire 
being  hung  on  the  house  by  defendant  at  the 
time  it  was  placed  there. 

7.  In  an  action  for  injuries  to  a  child  by  a 
live  electric  wire  left  hnnging  on  a  house  oc- 
cupied by  its  iMirents,  evidence  that  no  one  hud 
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told  either  of  plaintiff's  parents  that  the  wire 
was  dangerous,  and  that  they  did  not  know 
that  it  might  become  dangerous,  was  admissible 
as  bearing  on  the  question  of  the  parent's  negli- 
gence. 

S.  In  an  action  for  injuries  to  an  infant  by  a 
live  electric  wire  permitted  to  become  charged 
by  negligently  allowing  the  same  to  fall  over 
certain  electric  light  and  trolley  wires,  evidence 
of  an  electrical  engineer  as  to  the  voltage  car- 
ried by  the  electric  light  and  trolley  wires  in 
the  city  was  admissible. 

9.  ^\  here  a  witness  in  an  action  for  Injuries 
by  a  live  wire  was  called  to  testify  that  an  elec- 
tric company  maintained  a  wire  on  a  certain 
street,  covered  with  "waterproof  insulation," 
gueetions  asked  on  cross-examination  as  to 
whether  additional  insulation  would  not  be 
safer,  and  whether  there  would  not  be  less  dan- 
ger in  case  of  contact  with  another  wire,  and 
whether  it  was  not  customary  to  place  guard 
wires  over  such  wires  to  prevent  contact,  were 
objectionable  as  not  proper  cross-examination. 

10.  Where,  in  an  action  for  personal  injuries, 
the  court  defined  proximate  cause,  and  charged 
that,  in  order  to  nnd  that  the  negligence  of  de- 
fendant was  the  proximate  cause  of  the  injury, 
the  jury  must  be  aatisfied  of  the  necessary  facts 
by  a  preponderance  of  the  evidence,  it  was  not 
error  to  refuse  a  requested  instruction  stating 
the  converse  of  such  proposition. 

11.  Where,  in  an  action  for  injuries,  the  court 
had  previously  defined  ordinary  care  as  that 
exercised  by  the  majority  under  similar  circum- 
stances, an  instruction  that  defendant,  in  break- 
ing and  coiling  an  uncharged  wire,  was  presum- 
ed to  know  that  it  was  an  electric  wire,  and  that 
a  higher  degree  of  care  was  necessary,  was  not 
objectionable  as  requicing  the  exercise  of  more 
than  ordinary  care.  ' 

Appeal  from  Circuit  C!ourt,  Milwaukee 
County;   Orrcn  T.  Williams,  Judge. 

Action  by  Arthur  Nagle,  by  his  guardian 
ad  litem,  against  William  Hake.  From  a 
judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

This  is  an  action  to  recover  damages  for 
personal  injuries  suffered  by  the  infant 
plaintm  by  accidentally  coming  in  contact 
with  a  telephone  wire  charged  with  a  heavy 
current  of  electricity.  There  Is  very  little 
dispute  as  to  the  facts.  It  appears  by  the 
evidence  that  the  appellant,  Hake,  was  a 
house  mover  by  occupation.  In  Milwaukee; 
that  about  June  20,  1901,  he  was  moving  a 
building  along  Walker  street,  which  is  a 
street  running  east  and  west  on  the  south 
side  of  said  city;  that  an  unused  telephone 
wire  was  stretched  across  Walker  street, 
belonging  to  the  Julius  Andrae  &  Sons  Com- 
pany, a  manufacturing  corporation,  which 
wire  came  from  the  north  and  crossed  Na- 
tional ayenne,  another  east  and  west  street, 
one  block  north  of  Walker  street;  that  on 
the  north  side  of  National  avenue  this  wire 
was  fastened  to  a  shop  building,  and  on  the 
'  south  side  to  a  bracket  upon  a  pole^  and 
then  proceeded  along  Barclay  street  south  to 
Walker  street;  that  as  this  wire  crossed  Na- 
tional avenue  it  hung  a  few  Inches  above 
an  electric  light  wire  heavily  charged  with 
electricity,  belonging  to  the  Milwaukee  Elec- 
tric Railway  &  Light  Company,  protected 
only  with  a  coating  of  weather  insulation; 

1 10.  Sm  Trlsl,  VOL  4$,  Cent.  Dig.  i  S5L 


that  the  plaintiff  was  a  boy  eight  years  of 
age,  and  Uved  with  his  parents  on  the  west 
Bide  of  Barclay  street,  between  National 
avenue  and  Walker  street,  and  near  the  lat- 
ter street;  that  when  Blake  reached'  this  wire 
with  his  building  be  cut  it,  and  rolled  op 
.the  end  for  some  distance  la  a  coil  on  his 
arm,  and  hung  the  coil  on  a  nail  on  the  south 
side  of  the- Nagle  house,  about  3Vi  to  4  feet 
from  the  ground,  and  close  to  a  walk  used 
by  the  family;  that  this  coil  remained  so 
hung  up  till  about  June  28th,  when  the  plaln- 
tur  accidentally  touched  It  as  he  was  stand- 
ing near  the  house,  and  was  very  severely 
burned,  and  received  injuries  from  which  be 
suffered  for  a  long  time.  It  further  appear- 
ed from  the  evidence  that  the  wire  had  sag- 
ged down  where  It  crossed  National  avenue 
until  it  rested  on  the  electric  light  wire,  and 
that  the  insulation  of  the  latter  wire  had 
worn  off,  so  that  the  telephone  wire  receiv- 
ed the  charge  of  electricity  conveyed  by  the 
electric  light  wire.  The  Julius  Andrae  & 
Sons  Company  was  also  made  defendant 
originally,  but  on  the  trial  the  action  was 
dismissed  as  to  It. 

The  Jury  returned  the  following  special 
Tcrdlct:    "(1)  Was  Arthur  Nagle,  the  plain- 
tifr.  Injured  on  June  28,  1901,  by  receiving 
an  electric  shock  from  a  telephone  wire  left 
by  the  defendant,  Hake,  hanging  by  the  side 
of  the  house  In  which  be  lived,  on  Barclay 
street.  In  the  city  of  Milwaukee?   A.  (by  the       i 
Court  by  consent  of  counsel).  Tea.    (2)  Was 
the  plaintiff's  injury  the  natural  and  prob- 
able result  of  a  want  of  ordinary  care  on 
the  part  of  the  defendant,  William  Hake.       ' 
In  breaking,   colling  up,   and  hanging  said 
wire  by  the  side  of  the  plaintiff's  house  on 
or  about  June  21,  1901?    A.  Yes.    (3)  Ought 
William  Hake,  as  a  man  of  ordinary  intelli- 
gence and  prudence,  in  the  pv formance  of 
said  act,  to  have  foreseen,  in  the  light  of 
the  attending  circumstances,  that  he  had 
done  something  which   would  be   likely  to 
cause  a  personal  injury  of  some  kind  to  a 
person  near  the  age  of  the  plaintiff?    A. 
Yes.    (4)  Ought  the  defendant.  Hake,  in  the 
exercise  of  ordinary  care  and  prudence,  to 
have  foreseen,  in  the  light  of  the  atieod- 
ing  circumstances,   that  In  catting,  break- 
ing, colling  up,  and  leaving  the  telephone 
wire  aa  be  did  at  the  time  and  place  and 
under  the  attending  circumstances,  a  per- 
sonal injury  might  probably  and  naturally 
be  caused  tiiereby  to  some  person?    A.  Yes. 
(5)  Did  want  of  ordinary  care  on  the  part 
of  the  plaintiff's  father  contribute  to  pro- 
duce the'  Injury   he  received?    A.  Na    (Q 
Did  want  of  ordinary  care  on  the  part  of 
plaintiff's  mother  contribute  to  produce  the 
Injury  he  received?    A.  No.    (7)  What  sum 
of  money  will  compensate  the  plaintiff  for 
his  injury?     A.  Twelve  hundred  and  fifty 
dollars;    five  hundred  dollars  to  be  deduct- 
ed."   On  this  verdict  the  court  rendered  Judg- 
ment for  tlM  plaintiff,  and  the  d^oidant  ap- 
peals. 
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Hoyt  Doe,  Dmbrelt  &  Olwell,  for  appel- 
lant   McBlroy  &  Eschweiler,  for  respondent 

WlNSIiOW.  J.  (after  stating  tbe  facts). 
The  assignments  of  error  are  very  nnmerons, 
and  we  shall  not  treat  each  one  separately, 
but  shall  endeavor  to  classify  them,  and 
treat  each  class  sufQciently  in  detail  to  In- 
dicate the  conclusions  reached  on  all  of  the 
assignments  separately. 

The  alleged  errors  In  refusing  to  grant  a 
nonsuit,  and  in  refusing  to  direct  a  verdict 
and  in  refusing  to  direct  Judgment  for  the 
defendant  notwithstanding  the  verdict,  may 
all  be  considered  and  disposed  of  together. 
It  Is  said  that  there  is  no  proof  of  action^ 
able  negligence,  nor  of  proximate  cause  suf- 
ficient to  take  the  case  to  the  jury.  With 
this  we  cannot  agree.  In  the  present  day  It 
is  a  well-known  fact  that  our  streets  are  full 
of  electric  light  wires  crossing  and  recrolss- 
ing  each  other  In  every  direction,  and  that 
some  of  these  wires,  especially  those  trans- 
mitting light  or  beat  or  power,  are  charged 
with  deadly  currents;  and  it  is  also  well 
known  that  when  such  a  wire  Is  naked,  el- 
tber  from  having  lost  Its  insulation  or  be- 
cause necessarily  In  that  condition,  like  a 
trolley  wire,  and  comes  in  contact  with  an- 
other naked  wire,  the  second  wire  also  be- 
comes charged  with  tbe  current.  It  requires 
no  college  education  to  know  these  general 
facts.  Any  man  actively  participating  in 
the  affairs  of  tbe  world,  especially  In  a 
business  which  every  day  necessitates  the 
removal  and  cutting  of  such  wires,  as  did  the 
defendant's  business,  must  be  presumed  to 
know  something  of  the  dangers  which  lurk 
ever  near  the  handling  of  such  wires.  From 
the  very  fact  of  these  known  dangers  he 
must  necessarily  be  cbarged  with  a  higher 
degree  of  caution  and  diligence  than  one  who 
is  dealing  with  sticks  and  stones  which  can 
convey  no  such  concealed  death  stroke.  As 
has  been  said,  the  defendant  was  a  house 
mover.  His  business  required  the  examina- 
tion and  cutting  or  other  disposal  of  elec- 
tric -wires  almost  dally.  He  necessarily  must 
have  known  something  of  the  dangers  lurk- 
ing about  them,  and  the  possibility  of  con- 
tact with  a  highly  charged  wire.  We  think 
tt  was  certainly  for  the  Jury  to  say  wheth- 
er. In  banging  this  wire  on  the  side  of  the 
Nagle  house,  within  reach  of  a  child,  and 
leaving  It  tbere,  be  was  guilty  of  a  negli- 
gent act  find  an  act  from 'which  an  injury 
to  another  was  to  be  anticipated  as  a  nat- 
ural and  probable  result 

As  stated  In  the  statement  of  facts,  the 
Julius  Andrae  &  Sons  Company  was  origin- 
ally Joined  as  defendant  in  this  action  on 
tbe  ground  that  they  were  negligent  in  leav- 
ins  tbe  unused  .wire  with  no  one  to  care  for 
It  In  the  public  streets.  It  appears  that  aft- 
er the  trial  had  proceeded  for  a  day  or  two 
tbe  plaintiff  discontinued  the  action  as  to 
tbe  Andrae  &  Sons  Company,  and  the  defend- 
ant Hake,  put  the  counsel  for  the  Andrae 


Company  on  tbe  stand,  and  examined  blm  as 
to  the  circumstances  and  reasons  of  the  dis- 
continuance. From  this  examination  it  ap- 
peared that  tbe  Andrae  &  Sons  Company 
paid  tbe  father  of  the  infant  plaintiff  |500, 
and  received  a  release  from  the  father  for 
the  damages  claimed  by  him  against  the 
Andrae  &  Sons  Company.  It  further  ai>- 
peared  that  no  release  was  given  by  any  one 
on  behalf  of  the  plaintiff  for  damages  suffer- 
ed by  him,  nor  was  any  money  paid  or  agree- 
ment made  by  or  on  behalf  of  the  plaintiff 
for  such  a  release,  but  the  understanding 
was  that  this  action  should  be  dismissed, 
as  was  in  fact  done.  It  further  appeared 
that  the  dismilssal  was  without  prejudice, 
and  that  there  was  nothing  to  prevent  an- 
other action  being  begun  by  tbe  plaintiff 
against  the  Julius  Andrae  &  Sons  Company. 
The  defendant  Hake,  ^as  allowed  to  amend 
his  answer  by  pleading  this  alleged  settle- 
ment as  a  discbarge  of  all  claims  against 
him,  and  claimed  that  a  verdict  should  be 
directed  on  this  ground.  The  court,  how- 
ever, held  that  the  evidence  did  not  show  a 
settlement  of  the  plaintiffs  claim  against 
Hake,  and  instructed  the  Jury  that  if  they 
found  for  the  plaintiff,  they  should  deduct 
the  amount  paid  by  the  Andrae  Company 
from  tbe  amount  of  the  damages  found,  and 
this  was  in  fact  the  course  pursued  by  the 
Jury. 

We  have  been  unable  to  see  any  error  in 
this;  at  least  any  error  prejudicial  to  the 
appellant  It  was  competent  for  the  father 
to  settle  his  own  individual  claim  for  dam- 
ages on  account  of  his  son's  disablement  and 
the  fact  that  he  does  so  does  not  affect  tbe 
son's  separate  claim.  The  evidence  did  not 
show  that  any  money  was  paid  to  the  plain- 
tiff, or  to  any  one  on  his  behalf,  on  account 
of  his  injury,  or  that  any  agreement  of  re- 
lease, oral  or  written,  was  made  by  tbe  plain- 
tiff, or  by  any  one  on  his  behalf.  The  un- 
derstanding that  the  present  action  was  to  be 
discontinued  constituted  no  release.  It  might 
have  been  commenced  again  at  once,  so 
far  as  appears  by  the  evidence.  We  do  not 
even  reach-  the  question  of  the  effect  of  the 
release  of  one  of  two  Joint  tort  feasors  be- 
cause tbere  has  been  no  attempt  made  by 
any  one  to  release  the  plaintiff's  cause  of 
action   against  either   defendant. 

Upon  the  direct  examination  of  the  appel- 
lant as  a  witness  in  his  own  behalf  he  stat- 
ed that  the  telephone  and  electric  light  com- 
panies each  had  a  man  at  the  building  as  he 
was  moving  it,  who  took  care  of  tbe  wires 
In  the  street  in  the  way  of  the  building, 
and  either  raised  them  or  cut  them  and  put 
them  back  again  afterwards.  He  was  then 
asked  whether  -that  was  tbe  usual  custom 
in  moving  houses,  and  also  whether,  in  mo  r- 
Ing  houses,  he  ever  looked  after  such  wires 
himself;  and  objections  were  sustained  to 
both  questions.  It  has  not  been  easy  for 
us  to  see  how  the  evidence  would  have  been 
material  in  any  event  but  there  are  very 
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satisfactory  answers  to  tbe  appellant's  con- 
•tention  of  error  on  these  rulings.  As  to  tbe 
first  question,  the  witness  had  not  shown 
that  be  knew  anything  about  a  general  trade 
custom,  and  he  must  show  that  before  he 
can  be  heard  to  testify;  and  as  to  the  second 
question,  it  was  only  directed  to  the  Indl- 
Tidual  custom  of  tbe  appellant  himself,  and 
this  was  very  clearly  incompetent. 

A  witness  named  Zarbock,  a  lineman  em- 
ployed by  the  Wisconsin  Telephone  Oom- 
pany,  was  called  as  a  witness,  and  testified 
to  examining  the  wire  and  its  fastenings 
after  the  accident;  and  on  cross-examination 
was  asked  whether  It  was  fastened  to  the 
insulator  on  the  south  side  of  National  ave- 
nue In  the  usual  way,  and  an  affirmative 
answer  was  stricken  out  We  have  been  un- 
able to  see  what  substantial  bearing  this  an- 
swer would  have  in  the  case^  or  bow  the 
striking  of  It  out  was  In  any  way  preju- 
dicial. The  presumption  would  be,  in  the 
absence  of  any  evidence,  that  it  was  fasten- 
ed In  the  usual  way,  and  this  is  as  far  aa 
the  answer  went  The  appellant  testified 
that  Mrs.  Nagle  was  present  when  he  hung 
the  wire  on  the  house,  and  was  then  asked 
whether  she  made  objection  at  that  time,  and 
the  question  was  ruled  out  on  an  objection. 
It  had  before  appeared  that  both  the  father 
and  mother  knew  that  the'wire  was  hanging 
there  before  the  injury,  tbe  mother  having 
testified  that  she  saw  Hake  roll  it  up,  and 
a  few  minutes  later  saw  It  hanging  on  tbe 
house.  The  fact  of  their  knowledge  of  the 
whole  situation  is  all  that  is  really  material 
on  the  question  of  tjielr  negligence,  and  this 
fact  fully  appeared.  It  would  not  have  been 
made  any  stronger  by  showing  that  no  objec- 
tion was  made.  Both  father  and  mother 
were  allowed  to  testify,  against  objection, 
that  no  one  told  them  the  wire  was  dan- 
gerous, and  that  they  did  not  know  that  it 
might  become  dangerous.  We  see  no  error 
In  this  ruling.  If  the  negligence  of  the  par- 
ents Is  to  be  imputed  to  tbe  child  (a  question 
which  is  not  decided),  it  was  proper  to  as- 
certain what  their  knowledge  was  upon  the 
subject  of  tbe  danger  lurking  in  this  wire; 
not  that  their  statement  of  ignorance  is  con- 
clusive, but  simply  that  it  Is  proper  to  be 
shown  in  considering  the  question  of  negli- 
gence. They  may  have  been  negligently  ig- 
norant but  this  was  properly  a  question 
for  the  jury  in  view  of  all  the  facts. 

An  electrical  engineer  employed  by  the  EJlec- 
tric  Railway  &  Light  Company  was  allowed, 
against  objection,  to  answer  a  number  of 
questions  as  to  tbe  voltage  carried  by  tbe 
electric  light  and  trolley  wires  in  Milwaukee, 
as  to  the  effect  of  contact  between  wires, 
as  to  the  insulation  of  wires  and  the  absence 
of  guard  wires,  and  other  facts  tending  to 
show  the  condition  of  the  various  wtees  In 
the  vicinity  at  the  time  of  the  accident  Wo 
are  not  able  to  understand  how  it  can  be 
reasonably  claimed  that  there  was  error  in 
these  rulings.    The  facts  thus  shown  throw 


light  on  the  general  situation  and  the  dan- 
gers which  were  present  Whether  tbe  de- 
fendant should  be  charged  with  knowledge 
of  such  dangers,  or  with  negligence  in  not 
knowing  of  them,  was  a  question  for  tbe 
Jury. 

One  of  tbe  plaintiff's  witnesses  who  btid 
been  called  to  testify  that  the  Electric  Kail- 
way  &  Light  Company  maintained  a  wire 
on  the  north  side  of  National  avenue  cov- 
ered with  what  is  called  "weather  proor 
insulation  was  asked  on  cross-examination 
whether  additional  Insulation  would  not  be 
safer,  whether  there  would  not  be  less  danger 
in  case  of  contact  with  another  wire,  and 
.whether  It  was  not  customary  to  place  guard 
wires  over  such  wires  to  prevent  contact 
ObjecUonB  to  these  questions  on  the  ground 
that  they  were  not  proper  cross-examination 
were  sustained,  and,  it  seems  to  us,  property. 
They  did  not  legitimately  bear  on  anything 
upon  which  the  witness  had  been  examined 
in  chief. 

We  shall  spend  no  further  time  upon 
rulings  on  evidence.  While  there  are  some 
other  rulings  which  are  complained  of,  there 
are  none  of  them  of  sufficient  importance 
to  justify  detailed  treatment 

Tbe  defendant  asked  that  the  following 
instruction  be  given  to  the  Jury,  and  assigns 
error  on  the  refusal  to  give  it:  "I  further  in- 
struct you  that  if  yoa  are  satisfied  by  the 
evidence  In  this  case  that  the  acts  of  the  de- 
fendant Julius  Andrae  &  Sons  Company  in 
leaving  the  telephone  wire  in  question  sus- 
pended in  the  manner  they  did  was  the  prox- 
imate cause  under  the  definition  and  instmc- 
tions  already  given  you  on  this  subject  of 
the  a<x:ldent  to  the  plaintiff,  it  Is  then  your 
duty  to  answer  the  question  as  to  whether 
the  acts  of  tbe  defendant  Hake  were  tbe 
proximate  cause  in  the  negative."  Another 
instruction  of  like  tenor,  except  that  it  re- 
ferred to  the  acts  of  the  Milwaukee  Elec- 
tric Railway  &  Light  Company,  was  also 
asked  and  refused,  and  exception  taken.  It 
is  probably  sufficient  to  say  with  regard  to 
these  and  several  kindred  instructions  that 
they  express  simply  the  converse  of  a  propo- 
sition fully  given  by  the  court  The  court 
very  carefully  defined  proximate  cause,  and 
charged  the  Jury,  in  effect  that  in  order  to 
find  that  the  negligence  of  Hake  was  the 
proximate  cause  they  must  be  satisfied  of 
the  necessary  facts  by  a  fair  preponderance 
of  the  evidence;*  otherwise  they  must  an- 
swer the  question  whether  the  acts  of  Hake 
were  the  proximate  cause  in  the  negative. 
Under  the  charge  no  doubt  could  have  been 
left  in  the  minds  of  the  Jury  on  this  proposi- 
tion, and,  such  being  the  fact,  it  was  not  er- 
ror to  refuse  to  give  an  instruction  stating 
the  converse  of  the  proposition. 

The  court  gave  the  following  Instruction: 
"The  defendant,  William  Hake,  in  break- 
ing, coiling,  and  hanging  the  dead  or  un- 
charged wire  on  June  20,  1801,  is  presumed 
to  have  known  that  it  was  an  electric  wire. 
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and  to  hftve  known  and  realized  the  danger- 
ous properties  of  electricity,  and  that  a  high- 
er degree  of  care  was  necessary  when  a 
thing  on  acconnt  of  which  an  Injury  may 
be  caused  was  a  highly  dangerous  one,  and 
that  dead  electric  wires  may  be  enlivened 
or  become  charged  with  a  current  of  elec- 
tricity by  coming  in  contact  with  a  charged 
wire,  and  that  in  case  any  person  touched 
or  grasped  such  a  wire  it  would,  or  might 
reasonably  be  expected  to,  endanger  the  life 
or  limbs  of  any  person  touching  it"  The  ap- 
pellant claims  this  Instruction  to  be  errone- 
ous because  it  requires  the  exercise  of  more 
than  ordinary  care.  We  do  not  so  under- 
stand it,  nor  do  we  think  the  Jury  could  have 
so  understood  It  The  court  had  already  de- 
fined ordinary  care  as  "such  care  as  the  mass 
or  majority  of  mankind  exercise  under  the 
same  or  similar  circumstances."  The  sen- 
tence now  under  consideration  is  elliptical, 
in  that  it  does  not  in  terms  state  with  what 
the  care  required  in  liandllng  electric  wires 
is  to  be  compared;  but  we  think  none  could 
mistake  the  idea  intended,  namely,  the  idea 
that  greater  care  is  required  in  handling 
such  agencies  which  may  be  cliarged  with 
mysterious  and  sudden  death  than  in  band- 
ling  ordinary  substances,  and  this  as' we  have 
seen  is  a  correct  statement  of  the  law. 

We  have  covered  all  of  the  assignments  of 
error  which  seem  to  ns  to  be  of  sufficient 
significance  to  Justify  special  treatment.  We 
have  carefully  examined  the  other  errors 
claimed,  but  have  found  no  errors. 

Judgment  affirmed. 


PERELES  et  al.  v.  LBISEB  et  aL 
(Supreme  Court  of  Wisconsin.     Nov.  15,  1904.) 

UOBTOAOB  TOBECIOSUBE— DEFICIBnOT  Jt7DG- 
MBNT— APPBAt. 

1.  The  i>art  of  a  judgment  of  forecloenrc 
which  pursuant  to  Rev.  St  1888,  U  3156,  8162, 
orders  judgment  for  the  deficiency,  and  holds 
that  a  certain  person  is  liable  therefor,  not 
having  been  appealed  from  In  the  time  limited, 
ia  condusive,  so  tliat  such  liability  cannot  be 

Jiuestioned  on  appeal  from  the  formal  judgment 
or  deficiency. 

Appeal  from  Superior  Court,  Milwaukee 
County;    Orren  T.  Williams,  Judge. 

Action  by  Max  Pereles  and  another,  ex- 
ecutors, against  Isldor  Lelser,  executor,  and 
others.  From  one  judgment  and  part  of 
another,  defendant  Lelser  appeals.  One  ap- 
peal dismissed.  Judgment  affirmed  on  the 
other  appeal. 

See  96  N.  W.  799. 

This  action  was  commenced  August  24, 
1900,  by  the  testator  of  the  plaintiffs  to 
foreclose  a  note  secured  by  mortgage  on 
the  real  estate  described,  both  executed  by 
Sarah  Lelser  to  Franclsca  Strobel,  June  1, 
1804,  for  $600,  payable  three  years  after  the 
date  thereof,  with  interest  thereon  at  6  per 
cent,  from  the  date  thereof.  That  the  mort- 
gnt;e  was  recorded  June  15,  1894.    That  Sa- 


rah Lelser  died  testate  June  16.  1893.  That 
her  will  was  admitted  to  probate  July  10, 
1895,  and  the  defendant  Isldor  Lelser  was 
appointed  executor  thereof  September  14, 
1895.  That  June  30,  1900,  in  consideration 
of  $747.60  paid,  the  said  Pranclsca  Strobel 
assigned  said  note  and  mortgage  to  the  tes- 
tator of  the  plaintlfTs,  Benjamin  Franklin 
Pereles,  which  assignment  was  duly  record- 
ed July  6,  1900.  That  notice  of  lis  pendens 
was  filed  September  11,  1900.  That  Novem- 
ber 8,  1900,  judgment  of  foreclosure  and 
sale  was  entered  in  this  action  by  default 
That  said  judgment  contained  the  follow- 
ing provision,  to  wit:  "It  is  further  order- 
ed, adjudged,  and  decreed  that  if  tb4  pro- 
ceeds of  such  sale  shall  be  insufficient  to 
pay  the  amount  adjudged  to  the  plaintiff, 
aforesaid,  with  Interest  and  costs,  the  said 
sheriff  specify  the  amount  of  such  deficien- 
cy in  his  report  of  sale,  and.  upon  filing 
said  report  and  its  confirmation,  that  judg- 
ment be  entered  and  docketed  in  favor  of 
the  plaintltr  and  against  the  estate  of  Sarah 
Lelser,  which  Is  liable  for  the  amount  of 
such  deficiency  and  interest  from  the  date 
of  sale,  and  that  the  plaintiff  have  execution 
therein  to  enforce  payment  of  the  same." 
That  December  30,  1901,  upon  due  notice, 
the  sheriff  sold  the  mortgaged  premises  to 
one  Herman  Pereles  for  $200.  That  Jan- 
uary 9,  1902,  the  sheriffs  report  of  such 
sale  was  filed,  from  which  it  appeared  that 
there  was  a  deficiency  on  said  sale  of  $.596.- 
43.  That  February  1,  1902,  the  defendant 
Isldor  Lelser,  as  such  executor  of  the  will 
of  Sbrah  Lelser,  deceased,  filed  bis  petition, 
and  therein  offered  to  prove  the  allega- 
tions alleged,  praying  that  the  plaintiff  be 
permitted  to  take  no  further  or  other  judg- 
ment, and  that  no  Judgment  for  deficiency 
be  entered  against  such  estate  of  Sarah  Lel- 
ser, deceased.  That  February  5,  1902,  and 
upon  such  petition  and  the  records,  files, 
and  proceedings  therein,  and  upon  motion 
of  the  plaintlfTs  attorney,  it  was  "ordered 
and  adjudged  that  the  said  sherlfTs  report 
and  sale  be,  and  the  same  are  hereby,  con- 
firmed, for  the  reason  that  the  executor  has 
no  right  to  contest  the  final  foreclosure  Judg- 
ment entered  by  default  over  a  year  ago, 
and  because  said  judgment  is  a  final  Judg- 
ment; and  it  is  further  ordered  and  ad- 
Judged  that  the  plaintiff  herein  recover  of 
Isldor  Lelser,  as  executor  of  the  last  will  and 
testament  of  Sarah  Lelser,  deceased,  the 
sum  of  $596.43,  being  the  deficiency  speci- 
fied in  said  report  of  sale — said  sum  to  be 
chargeable  upon  and  collected  out  of  the 
estate  of  said  Sarah  •  Lelser,  deceased — and 
that  the  clerk  of  this  court  enter  judgment 
accordingly,  and  certify  the  same  to  the 
county  court  as  a  claim  against  said  es- 
tate"; and  such  Judgment  was  duly  docket- 
ed February  5,  1902.  That  February  4, 
1904,  the  defendant  Isldor  Lelser,  as  such 
executor,  appealed  to  this  court  from  that 
part  of  the  Judgment  of  November  3,  10(X), 
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quoted  above,  and  also  from  the  whole  of 
the  order  and  judgment  so  rendered  Fel>- 
ruary  5,  1902,  and  quoted  aboTe. 

In  pursuance  of  the  stipulation  of  the 
parties  herein  made  August  26,  1904,  it  was 
thereupon  ordered  by  this  court  that  Max 
and  Herman  Pereles  be  substituted  as  plaln- 
tifts  and  respondents  in  place  of  Benjamin 
Franklin  Pereles,  who  died  testate  June  22, 
1902,  and  whose  will  was  admitted  to  pro- 
bate June  28,  1902,  and  September  5,  1902, 
Max  and  Herman  Pereles  were  duly  appoint- 
ed executors  of  such  will,  and  have  since 
acted  as  such,  and  that  this  appeal  be  re- 
vived In   their   names. 

H.  L.  Eaton,  for  appellant  W.  O.  Thom- 
as, for  respondents. 

CASSODAY,  a  J.  (after  stating  the 
facts).  Counsel  for  the  plaintlfF  moves  to 
dismiss  the  appeal  from  that  part  of  the 
Judgment  of  foreclosure  and  sale  entered  No- 
vember 3, 1900,  and  quoted  above,  for  the  rea- 
son that  it  was  not  taken  within  "two  years 
from  the  date  of  the  entry  of  such  Judg- 
ment or  order,"  as  prescribed  by  the  stat- 
ute (section  3039,  Rev.  St.  1808).  As  ap- 
pears from  the  foregoing  statement,  such 
appeal  was  not  taken  until  more  than  three 
years  after  "the  entry  of  such  Judgment  or 
order,"  and  hence  we  perceive  no  reason 
why  that  appeal  should  not  be  dismissed. 

The  question  recurs  whether  the  matters 
determined  in  the  Judgment  of  November 
3,  1900,  are  conclusive  upon  the  parties, 
or  are  reviewable  on  the  appeal  from  the 
Judgment  of  deficiency  entered  February  6, 
1902.  The  original  Judgment  determined  the 
amount  due  to  the  plaintift  therein,  and.  In 
the  portion  quoted  In  the  foregoing  state- 
ment, ordered  and  adjudged  "that  Judgment 
be  entered  and  docketed  in  favor  of  the 
plaintift,  and  against  the  estate  of  Sarah 
Lelser,  which  is  liable"  therefor.  Upon  the 
appeal  in  the  other  case  between  the  same 
parties,  such  a  judgment  was  held  to  be 
erroneous,  but  not  void.  Pereles  v.  Leiaer, 
119  Wis.  347,  96  N.  W.  799.  Counsel  con- 
tends, however,  that  It  was  not  a  judgment  for 
deficiency,  and  that  no  such  judgment  could 
be  taken  until  the  confirmation  of  the  sheriff's 
report  of  sale,  or  afterwards.  The  statutes 
regulating  the  entry  of  such  judgment  pro- 
vide that,  "in  actions  for  the  foreclosure  of 
mortgages  upon  real  estate,  if  the  plaintiff 
recover,  the  court  shall  render  Judgment  of 
foreclosure  and  sale,  as  hereinafter  provid- 
ed." Section  3154,  Rev.  St  1898.  And  then, 
after  stating  how  the  .proceeds  of  the  sale 
should  be  applied  (section  3155),  the  statute 
further  provides  that  "in  all  such  actions  the 
plaintiff  may  in  his  complaint  unite  with  his 
claim  for  a  foreclosure  and  sale  a  demand  for 
judgment  for  any  deficiency  which  may  re- 
main due  to  the  plaintiff  after  sale  of  the 


mortgaged  premises  against  every  party  who 
may  be  personally  liable  for  the  debt  se- 
cured by  the  mortgage;  •  •  •  and  judg- 
ment of  foreclosure  and  sale,  and  also  for 
any  such  deficiency  remaining  after  apply- 
ing the  proceeds  of  sale  to  the  amount  ad- 
Judged  to  be  due  for  principal,  interest  and 
cost  may  in  such  case  be  rendered.  Such 
Judgment  for  deficiency  shall  be  ordered  in 
the  original  Judgment  and  separately  ren- 
dered against  th»  party  liable  on  or  after 
the  coming  in  and  confirmation  of  the  report 
of  sale,  and  be  docketed  and  enforced  as  in 
other  cases."  Section  3156,  Rev.  St  1898. 
Another  section  of  the  statute  provides,  so 
far  as  it  applies  to  this  case,  that  "the  judg- 
ment shall  fix  the  amount  of  the  mortgage 
debt  then  due  •  •  •  and  shall  adjudge 
that  the  mortgaged  premises  be  sold  for 
the  payment  of  the  amount  adjudged  to 
be  due,  •  •  •  and,  when  demanded  in 
the  complaint  an  order  directing  that  judg- 
ment be  rendered  for  any  deficiency  against 
the  parties  personally  liable  therefor."  Sec- 
tion 3162,  Rev.  St  1898.  In  Oaynor  v. 
Blewett  86  Wis.  399,  400,  67  N.  W.  44,  Mr. 
Justice  Orton,  construing  these  sections,  and 
speaking  for  the  court,  said  that  "the  stat- 
ute requires  that  judgment  for  the  d^ciency 
shall  be  ordered  in  the  original  judgment 
The  order  is  a  necessary  part  of  the  judg- 
ment of  foreclosure,  and  it  is  a  final  adjudi- 
cation of  the  defendant's  common-law  lia- 
bility for  the  debt  The  formal  judgment  is 
rendered  and  docketed  as  of  course  on  the 
coming  In  and  confirmation  of  the  report  of 
sale  showing  the  amount  of  the  deficiency." 
It  was  there  held  that  the  part  of  the  Judg- 
ment for  such  deficiency  was  appealable. 
That  was  followed  in  Kane  v.  Williams,  99 
Wis.  65,  72,  74  N.  W.  670,  where  it  was 
claimed  that  such  part  of  the  Judgment  for 
deficiency  was  "a  mere  order,"  and  not  ap- 
pealable; bat  the  court  held  that  the  point 
was  not  well  taken,  and  that  it  was  "an 
integral  part  of  the  Judgment"  and  fixed 
the  rights  of  the  parties,  and  hence  was  ap- 
pealable. That  was  followed  In  Richards  v. 
Land  &  River  Imp.  Co.,  99  Wis.  626,  620,  75 
N.  W.  401.  See,  also,  Duecker  v.  (Joeres. 
104  Wis.  29,  38,  80  N.  W.  91. 

We  must  hold  that  the  original  judgment, 
to  the  effect  that  the  estate  of  Sarah  Leiser 
was  liable  for  such  deficiency,  not  having 
been  appealed  from  within  the  time  limited 
by  the  statute,  is  conclusive  upon  the  ex- 
ecutor. It  necessarily  follows  that  there  Is 
no  merit  in  the  appeal  from  the  formal  judg- 
ment for  deficiency,  entered  February  5, 
1902. 

The  appeal  from  the  part  of  the  original 
judgment  entered  November  3,  190(^  of  the 
superior  court  for  Milwaukee  county,  is 
dismissed.  The  formal  judgment  for  de- 
ficiency entered  February  5,  1902,  is  af-^ 
firmed. 
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PERKINS  T.  OWEN. 
(Sapreme  Court  of  Wisconsin.     Nov.  16,  1904.) 
KXEcnroBS    and     adiukibtratobs  —  COUItTT 

COURT— JUKISDICnON — WILLS  —  SUBSEQUCRT 
DISCOVERT— PKIOB  ADMINI8TBATI0R— EFFBOT 
— RELEASES  —  BSTOPFEL  —  EQUITABLE  COK- 
TETANCE- PAROL    EVIDENCE.     • 

1.  Ker.  St.  1898,  I  3806,  provides  that,  when 
any  inhabitant  of  the  state  shall  die  intestate, 
letters  of  administration  shall  be  granted  by  the 
county  court  of  the  county  of  which  he  was  an 
inhabitant  at  the  time  of  his  death,  and  section 
2443  provides  that  the  Jorisdiction  of  the  coun- 
ty court  shall  extend  to  the  administration  of 
estates  of  all  decedents  who  were,  at  the  time  of 
their  decease,  inhabitants  of  or  residents  of  the 
same  county.  Held  that,  where  deceased  died 
in  the  county  in  which  his  estate  was  adminis- 
tered aa  intestate,  the  fact  that  after  settle- 
ment a  will  executed  by  deceased  was  fonnd 
and  proved  did  not  render  such  former  settle- 
ment void  for  want  of  jurisdiction,  but  that  It 
was  only  erroneous,  to  be  vacated  on  a  proper 
proceeding  for  that  purpose. 

2.  In  the  administration  of  decedent's  estate 
as  Intestate,  plaintifC  and  defendant,  recogniz- 
ing that  a  will  might  snbsequently  be  discover- 
ed, entered  into  a  settlement  by  which  plaintiff 
conveyed  to  defendant,  after  being  awarded  all 
of  decedent's  real  estate,  two  certain  tracts 
thereof,  and  received  in  return  a  release  of  all 
defendant's  Interests  in  the  estate.  Th^eafter 
plaintiff  discharged  a  mortgage  on  one  of  the 
tracts  retained  by  her.  Held,  that  defendant, 
on  the  discovery  of  a  will,  was  estopiied  to  claim 
that  she  was  not  bound  by  aucfa  settlement 

3.  No  will  having  been  discovered  after  de- 
cedent's death,  his  estate  was  administered  as 
intestate,  and,  four  tracts  of  real  estate  having 
been  set  off  to  his  widow  in  such  proceedings, 
a  settlement  was  effected  between  the  widow 
and  decedent's  mother  by  which  two  of  the 
tracts  were  conveyed  to  the  mother,  in  consid- 
eraticHi  of  her  release  to  the  widow  of  all  in- 
terest In  deceased's  estiite.  A  will  was  subse- 
quently discovered  and  proved,  under  wbicli 
the  mother  claimed  certain  interests  in  the  oth- 
er tracts.  Held  that,  though  the  mother  did  not 
convey  her  interests  in  the  land  retained  by  the 
widow,  her  release  operated  as  an  equitable  con- 
veyance of  her  rights  in  such  land,  entitling  the 
widow  to  a  decree  denying  such  claim  as  a 
dond  on  her  title. 

4.  Where,  as  a  part  of  the  settlement  of  a  de- 
cedent's estate,  his  mother  executed  a  release 
to  his  widow,  acknowledging  full  satisfaction 
of  all  claims  against  her  son's  estate,  and 
against  the  son's  widow,  parol  evidence  was  ad-, 
miswible  to  show  that  the  word  "claim.'?"  in  the 
release  referred  to  possible  claims  of  the  moth- 
er under  a  supposed  will  which  was  not  discov- 
ered or  proved  until  after  the  final  settlement  of 
the  estate. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Warren  D.  Tarrant,  Judge. 

Action  by  Maude  A.  Perkins  against  Jane 
Owen.  From  a  Judgment  In  favor  of  plain- 
tur,  defendant  appeals.     Affirmed. 

This  Is  an  action  in  equity  to  remove  a 
cloud  from  the  title  of  two  parcels  of  land 
in  tbe  dty  of  Milwaukee.  The  plaintlfC  Is 
the  widow,  and  tbe  defendant  tbe  mother, 
of  one  Qeorge  B.  Owen,  who  died  January 
21.  1890,  leaving  no  belrs  at  law  except  bis 
widow,  tbe  plaintiff.  At  his  death  be  own- 
ed an  undivided  one-belf  of  three  parcels  of 
land  in  Milwaukee,  bis  brother  David  G. 
Owen  owning  the  other  half  thereof.  He 
also  owned  the  whole  of  one  other  tract  of 


land.  These  lands  will  be  referred  to  aa 
tracts  Nob.  1,  2,  3,  and  4,  respectively,  la 
this  opinion.  Tracts  Nos.  8  and  4  are  the 
lands  which  are  concerned  in  this  action. 

At  tbe  time  of  the  death  of  George  B. 
Owen  it  was  supposed  by  all  concerned  that 
he  left  a  will  disposing  of  bis  property  In 
equal  shares  to  the  plaintiff  and  the  defend- 
ant; but  no  will  being  found  after  diligent 
search,  tbe  plaintiff  commenced  proceedings 
in  the  county  coiurt  of  Milwaukee  county  to 
administer  the  estate  as  an  intestate  estate^ 
which  proceedings  progressed  in  due  course^ 
and  culminated  in  a  fln^l  decree  assigning 
tbe  estate  to  the  plaintiff,  February  4,  1891. 
After  this  decree^  and  on  February  16,  1891, 
tbe  plaintiff  executed,  acknowledged,  and 
delivered  to  the  defendant  a  quitclaim  deed 
of  tracts  Nos.  1  and  2  aforesaid,  which  deed 
contained  tbe  following  clause:  "And  said 
Jane  Owen  hereby  accepts  of  this  convey- 
ance of  said  premises  in  full  of  any  and 
all  claims  she  may  have  against  tbe  said 
Maude  A.  Owen  or  against  tbe  estate  of 
George  B.  Owen,  deceased,  who  was  her 
sou."  At  tbe  same  time,  and  as  part  of  tbe 
same  transaction,  the  defendant  executed  and 
delivered  to  the  plaintiff  'the  following  re- 
lease: "In  County  Court,  Milwaukee  Coun- 
ty. In  Probate.  In  tbe  Matter  of  tbe  Es- 
tate of  George  B.  Owen,  deceased.  I,  Jane 
Owen,  mother  of  said  deceased,  do  hereby, 
in  consideration  of  tbe  conveyance  to  me 
made  by  Maude  A.  Owen,  widow  of  my  said 
son,  of  tbe  imdivlded  one-half  of  lots  one 
(1)  and  two  (2)  in  Block  fifteen  (15)  Home- 
wood,  Town  of  Wauwatosa,  and  tbe  undi- 
vided one-half  of  lots  eleven  (11)  and  twelve 
(12)  In  Block  thirty-five  (35)  aarke's  Addi- 
tion, Eighth  Ward  in  tbe  city  of  Milwaukee, 
county  of  Milwaukee,  Wisconsin,  which  deed 
of  conveyance  is  delivered  concurrent  here- 
with to  me,  acknowledge  full  satisfaction 
of  any  and  all  tlalms  I  may  have  against 
the  estate  of  my  said  son  and  of  my  claims 
against  said  Maude  A.  Owen  and  do  execute 
this  release  in  consideration  of  tbe  forego- 
ing and  upon  tbe  further  consideration  of 
love  and  affection.  Witness  my  band  and 
seal  this  16tb  day  of  February,  A.  D.  1891. 
Jane  Owen.  [Seal.]"  On  June  20,  1892,  tbe 
defendant  conveyed  tract  No.  2  to  David  O. 
Owen.  About  June  21,  1900,  David  G.  Owen 
found  tbe  will  of  George  B.  Owen,  which 
will,  after  the  payment  of  debts,  devised  all 
of  bis  property  to  the  plaintiff  and  defend- 
ant, share  and  share  alike.  It  was  there- 
after duly  probated,  and  David  G.  Owen 
appointed  executor,  and  under  it  tbe  defend- 
ant now  claims  to  own  an  undivided  quar- 
ter of  tract  No.  8  and  an  undivided  half  of 
tract  No.  4.  The  plaintiff,  by  her  complaint 
and  by  testimony  on  the  trial,  claims  that 
tbe  deed  and  release  aforesaid  were  given  in 
full  settlement  of  all  conflicting  claims  to 
tbe  real  estate  of  George  B.  Owen;  that  it  was 
supposed  that  there  might  be  a  will  In  exist- 
ence, and  that  in  order  to  settle  all  claims  It 


Digitized  by 


Google 


416 


101  NORTHWESTERN  REPORTER. 


(Wl8. 


was  agreed  that  the  widow  sboold  conTey 
tracts  Nos.  3  and  4  to  the  defendant  and  the 
defendant  should  release  all  her  claims  to 
any  part  of  the  estate,  whether  the  suppos- 
ed -n-ill  ever  turned  up  or  not;  and  hence 
that  the  transaction  In  equity  bars  the  de- 
fendant from  claiming  any  title  under  the 
will.  The  defendant  denies  that  the  release 
was  given  with  any  Intention  of  releasing 
any  rights  under  the  will  if  a  will  was  found, 
and  by  way  of  counterclaim  she  claims  title 
to  one-half  of  the  estate  under  the  will,  and 
offers  to  reconvcy  to  the  plaintiff  all  the 
Interest  in  tracts  Nos.  1  and  2  which  the 
plaintiff  conveyed  to  her,  and, prays  that  the. 
final  decree  in  the  admlnlstratiou  proceedings 
be  set  aside,  and  that  she  be  decreed  to  be 
the  owner  of  one-half  of  the  estate,  and  that 
the  plaintiff  account 

The  court  found  that  the  release  was  given 
by  way  of  settlement  of  all  claims  under 
the  will,  if  any  will  was  found,  and  enter- 
ed Judgment  for  the  plaintiff  quieting  the  ti- 
tle in  her  of  tracts  Nos.  3  and  4,  and  dis- 
missed the  counterclaim,  and  from  this  Judg- 
ment the  defendant  appeals. 

Miller,  Noyes  &  Miller,  for  appellant  Tim- 
lin &  GUcksman  and  W.  U  Gold,  for  respond- 
ent. 

WINSLOW,  J.  (after  stating  the  facts). 
After  carefully  reading  the  evidence,  we  find 
nothing  to  warrant  a  reversal  of  any  of  the 
findings  of  fact  of  the  trial  court  The  facts, 
in  brief,  are  these:  Owen  died  owning  four 
parcels  of  land,  and  leaving  his  widow  as 
his  sole  heir  at  law.  His  widow  and  his 
mother  both  supposed  that  he  left  a  wUl 
dividing  the  property  between  them,  but,  be- 
ing unable  to  find  it,  the  widow  finally  ad- 
ministered the  estate  as  though  it  were  in- 
testate, and  obtained ,  a  final  order  of  the 
county  court,  upon  due  notice,  assigning  all 
of  the  real  estate  to  her.  Both  widow  and 
mother  being  still  uncertain  whether  a  will 
might  not  yet  be  found,  met  and  agreed  that 
all  claims  of  the  mother  as  to  the  property 
(whether  any  will  afterwards  was  found  or 
not)  should  be  adjusted  and  settled  by  the 
execution  of  a  deed  by  the  widow  to  the 
mother  of  two  of  the  parcels  of  land,  and 
the  execution  of  a  release  by  the  mother 
of  all  claims  against  the  estate  and  the 
widow.  This  settlement  was  fully  carried 
out,  and  the  will  was  afterwards  found  and 
probated.  The  question  is  whether  the  set- 
tlement so  made  Is  effective. 

The  first  contention  made  Is  that  the  de- 
cree of  the  probate  court  assigning  the  es- 
tate Is  of  no  effect  because  the  court  had  no 
Jurisdiction.  The  argument  Is  that,  before 
a  probate  court  has  Jurisdiction  to  adminis- 
ter an  estate  as  Intestate  estate,  the  fact  that 
the  deceased  died' intestate  must  exist  and 
in  support  of  this  claim  -section  3806,  Rev. 
St.  Wis.  ISOS,  Is  relied  upon,  which  says 
that:   "When  any  person  shall  die  intestate. 


being  an  Inhabitant  of  this  state,  letters 
of  administration  of  Us  estate  shall  tie 
granted  by  the  county  court  of  the  county  of 
which  be  was  an  inhabitant  at  the  time  of 
his  death."  The  contention  is  that  two  facts 
are  essential  to  Jurisdiction  to  grant  let- 
ters of  administration,  viz.,  the  fact  of  dcatb 
and  the  fact  of  intestacy,  and  if  either  fact 
is  missing  there  is  no  Jurisdiction.  This 
court  has  held  that  proceedings  for  the  ad- 
ministration of  the  estate  of  a  person  sap- 
posed  to  l>e  dead,  but  afterwards  ascertained 
to  be  aUve,  are  absolutely  null  and  void. 
Meila  T.  Simmons,  45  Wis.  334,  30  Am.  Rep. 
746.  It  has  not  been  held,  however,  that 
the  discovery  of  a  valid  will  renders  void 
for  lack'  of  Jurisdiction  all  administration 
proceedings  previously  taken,  nor  do  we 
think  It  should  be  so  held.  The  general 
grant  of  Jurisdiction  to  the  county  court  is 
found  In  section  2443,  Rev.  St  Wis.  1898, 
which,  so  far  as  necessary  to  be  quoted  here, 
is  as  follows:  "The  Jurisdiction  of  the  coan- 
ty  court  stiall  extend  to  the  probate  of  wills 
and  granting  letters  testamentary  and  of 
administration  on  the  estates  of  all  persons 
deceased  who  were  at  the  time  of  their  de- 
cease inhabitants  of  or  residents  in  the  same 
county."  Briefly  stated,  this  means  that  the 
county  court  has  Jurisdiction  of  the  settle- 
ment of  the  estates  of  all  -deceased  inhabit- 
ants or  residents  of  the  county.  It  is  not 
necessary  to  the  Jurisdiction  of  the  court 
over  the  estate  that  a  will  should  be  left 
but  it  is  necessary  that  the  supposed  de- 
ceased should  be  In  fact  dead.  True,  the 
question  whether  letters  testamentary  or  let- 
ters of  administration  shall  issue  depends 
upon  whether  there  was  a  will  or  not  but 
the  Jurisdiction  of  the  court  over  the  estate 
does  not  depend  upon  the  presence  or  absence 
of  a  will.  If  letters  of  administration  be 
issued  on  the  mistaken  idea  that  no  will  was 
left  and  a  will  be  afterwards  found  and 
proven,  the  letters  of  administration  will  of 
course  be  revoked,  and  all  acts  of  the  county 
court  Inconsistent  with  the  due  admlnistra- 
'tion  of  the  estate  under  the  terms  of  the 
will  will  doubtless  be  revoked  upon  motion, 
but  such'  action  will  not  be  based  on  the 
Idea  that  all  such  acts  have  been  void  for 
lack  of  Jurisdiction,  but  rather  on  the  ground 
that  they  have  been  erroneous.  The  county 
court  has  administered  the  estate  in  the 
wrong  way;  it  has  not  administered  an  es- 
tate over  which  it  had  no  Jurisdiction.  This 
view  is  supported  by  authority.  Schluter  v. 
Bowery  Savings  Bank,  117  N.  T.  125,  22 
N.  E.  572,  6  L.  R.  A.  541,  16  Am.  St  Rep. 
494:  Franklin  v.  Franklin  (Tenn.)  18  S.  W. 
61.  The  appellant  cites  Chase  v.  Ross,  36 
Wis.  267,  and  Sltzman  T.  Pacquette,  13  Wis. 
201.  as  sustaining  her  proposition,  but  we 
have  not  been  able  to  see  wherein  these 
cases  are  particularly  helpful  or  relevant  to 
the  question  here.  It  will  be  noticed  that 
the  statutes  of  the  state  (sections  3815-3817. 
Rev.  St  180S)  contemplate  Just  such  a  sit- 
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nation,  namely,  the  sltTiation  created  by  tbe 
dlecovery  of  a  wUI  after  tbe  juutlal  adminis- 
tration of  the  estate  as  Intestate,  and  these 
statutea  recognize  as  legal  tbe  acts  of  the 
administrator  done  prior  to  the  revocation 
of  his  letters,  and  provide  -for  the  continua- 
tion of  the  settlement  of  the  estate  from  tbe 
point  at  which  the  administrator  leaves  It. 
It  seems  that  these  statutes  may  not  have 
been  necessary,  but  the  very  fact  of  their 
existence  Is  valuable  as  demonstrating  the 
legislative  idea  and  Intention  on  the  sub- 
ject. We  can  entertain  no  doubt,  therefore, 
that  the  decree  In  the  administration  pro- 
ceedings was  a  decree  within  the  Jurisdic- 
tion of  the  court  to  render.  It  was  errone- 
ons  because  a  will  was  in  fact  in  existence 
making  a  different  disposition  of  the  prop- 
erty, and  as  soon  as  that  fact  came  to  light  : 
the  court  should  upon  application  (In  the  i 
absence  of  some  controlling  Intervening  fact)  | 
set  It  aside,  Just  as  it  should  set  aside  a 
-decree  procurol  by  fraud,  imless  rights  there- 
under have  become  confirmed  by  virtue  of 
tbe  statute  of  limitations.  Estate  of  Lea- 
vens, 66  Wis.  440,  27  N.  W.  324.  Until  set 
aside,  however,  the  decree  was  effective  up- 
on the  parties,  because  it  was  within  the 
Jnrtsdiction  of  the  court,  and  was  rendered 
upon  due  notice  to  all  parties  of  tbe  applica- 
tion for  such  a  decree.  Appeal  of  Edward 
Schaeffner,  41  Wis.  260. 

Now,  it  appears  in  the  present  case  that 
after  the  rendition  of  this  decree  the  widow 
and  mother  of  the  deceased,  came  together, 
and,  recognizing  the  fact  that  a  will  might 
still  be  discovered  giving  the  mother  greater 
rights,  agreed  that  two  parcels  of  land  should 
be  conveyed  by  the  widow  to  the  mother, 
and  a  receipt  in  full  of  all  claims  given  by 
the  mother,  which  was  to  be  a  full  settie- 
ment  of  any  claim  on  her  part,  whether  any 
will  should  afterwards  be  found  or  not, 
and  this  arrangement  was  carried  out  Tbe 
parties  were  both  sul  Juris,  and  each  had 
knowledge  of  all  tbe  necessary  facts  and  of 
the  possibility  that  tbe  will  might  yet  be 
found.  There  was  no  fraud  or  overreaching 
by  either  party.  There  was  an  Intent  on 
both  sides  to  close  the  door  to  any  possible 
claim  or  litigation  In  the  future.  Such  a  set- 
tlement ought  to  be  sustained  If  possible,  and 
we  think  it  possible  on  familiar  and  Just 
principles.  If  no  other  principle  could  be 
invoked,  that  of  estoppel  would  be  sufficient 
under  the  circumstances  of  this  case.  The 
plaintiff  deeded  to  the  defendant  two  par- 
cels of  land  on  the  strength  of  the  release 
of  claim,  and  since  that  time  has  paid  and 
discharged  a  mortgage  of  91,400  upon  tract 
No.  8.  Probably,  however,  resort  to  es- 
toppel is  not  necessary.  A  compromise  of 
doubtful  rights,  where  each  party  acts  with 
knowledge  of  tbe  facta  and  without  fraud, 
la  favored  in  tbe  law,  and  it  will  be  sustain- 
ed though  it  may  be  unequal  or  harsh  in  ita 
operation.  Kercbeval  v.  Doty,  81  Wis.  476. 
'Willie  tbe  defendant  made  no  deed  to  tbe 
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plaintiff  of  any  of  her  rights  In  the  land, 
still,  when  abe  received  a  deed  to  part  of  the 
land  in  consideration  of  relinqnlaliing  any 
claim  to  the  balance,  she  doubtiess  made  a 
binding  compromise  of  doubtful  claims,  and, 
fbougb  the  release  so  given  may  not  amount 
to  the  conveyance  of  a  legal  titie,  it  surely 
vests  the  equitable  estate  of  the  remaining 
lands  in  the  plaintiff,  and  entities  her  to  a 
decree  in  equity  removing  tbe  cloud  from  her 
titie. 

Contention  is  made  that  evidence  was  not 
admissible  to  show  that  tbe  word  "claims" 
in  the  release  referred  to  the  possible  claims 
of  the  defendant  imder  the  supposed  will. 
It  was  entirely  competent  to  identify  the 
subject-matter  Intended  to  be  covered  by  the 
general  word  "claims"  by  evidence  showing 
the  circumstances  of  the  transaction.  This 
la  not  varying  or  contradicting  the  terms  of 
the  contract,  but  making  certain  what  sub- 
ject was  covered  or  Intended  to  be  covered 
by  a  general  word  capable  of  referring  to 
many  things. 

Judgment  afllnned. 


THORPB  V.  MINDEItAN  et  al. 
(Supreme  Court  of  Wisconshi.    Nov.  15,  1904.) 

ROTES — NSOOTIABIUTT — N0TK8  BKCUBCD  BT  A 
KOBTOAGE  —  CONBTBTnNG  NOTE  AND  KOBT- 
OAOS  TOOETHEB— INCOBPOBATION  OT  OOIXAT- 
KBAL  AOBEEXKItT— nXEO  TIICB  FOB  PATHENT 
—  STATUTES  —  IRDOBSmCENT  WITHOUT  BE- 
COUB8E— BBCEIVEBS — OBDEB  OF  APPOINTMENT 
—BONA   FIDE   PUBCHASEB— EVIDENCE. 

1.  Agreements  in  a  mortgage  that  the  mortga- 
gor should  pay  taxes,  and  exhibit  the  receipts, 
and  maintain  insurance  on  the  buildings  for 
the  mortgagee's  benefit,  and  that  the  mortgagee 
might  insure  in  case  of  default,  and  have  a 
lieu  on  the  premises  added  to  the  note  for  the 
premiums  paid,  not  being  intended  to  qualify 
the  absolute  promises  of  the  mortgage  note,  do 
not  change  tlie  note  or  affect  its  negotiability. 

2.  An  agreement  that  premiums  paid  for  in- 
surance by  the  mortgagee  on  the  mortgagor's 
default  should  constitute  a  lien  "added"  to  the 
mortgage  note  did  not  mean  that  the  note  was 
to  be  increased  by  tbe  amotmt  paid,  so  as  to  de- 
stroy its  negotiability,  but  simply  meant  that  a 
lien  should  be  acquired  in  addition  to  the  lien 
of  the  note. 

3.  Laws  1889,  p.  682,  c.  356,  provides  in  sec- 
tion 1675-1  that  negotiable  paper  must  con- 
tain an  unconditional  promise  to  pay  a  sum 
certain  on  demand  or  at  a  fixed  or  determinable 
future  time.  Section  1676-2,  p.  684,  provides 
that  tbe  sum  is  certain  though  it  is  to  be  paid 
"by  stated  installments,  with  a  provision  that 
on  default  In  payment  of  any  installment  or  of 
interest  the  whole  shall  become  due,"  and  section 
1675-4,  p.  686.  provides  that  an  instrument  is 
payable  at  a  determinable  future  time  when  it 
IB  payable  "at  a  fixed  period  after  date  or  sight, 
though  payable  before  then  on  a  contingency.'' 
Held,  that  a  mortgage  note  for  a  specified  sum, 
and  payable  at  a  certain  future  date,  was  nego- 
tiable, though  it  provided  that  on  default  in  m- 
terest  or  failure  to  comply  with  any  of  the  con- 
ditions of  the  mortgage  then  the  whole  amount 
of  the  principal  should,  at  the  option  of  the 
mortgagee,  become  due  and  payable. 

4.  By  the  express  provisions  of  Laws  1899,  p. 
701,  c.  356,  8  1676-8,  the  addition  of  the  words 
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"without  reeonrae"  to  an  Indoraement  of  a  note 
does  not  impair,  the  negotiable  character  of  the 
iii!itrument, 

5.  A  note  was  indorsed,  "For  value  received 
I  hereby,  sell,  transfer  and  assign  the  within 
note  and  the  coupons  thereto  attached  without 
recourse."  Held,  that  it  was  a  commercial  in- 
dorsement, and  not  a  mere  assignment,  and  the 
transferee  did  not  take  it  subject  to  all  equi- 
ties. 

6.  In  an  action  on  a  note  plaintiff  testified 
that  she  purchased  the  note  and  mortgage  se- 
curing the  same  from  the  payee  and  mortgagee, 
telling  him  she  had  some  money  to  invest,  and 
that  she  took  his  judgment  in  the  matter.  Held 
not  to  show  that  plaintiff  made  the  payee  her 
agent,  so  as  to  charge  her  with  his  knowledge. 

7.  In  a  suit  to  foreclose  a  receiver  was  ap- 
pointed, with  power  to  collect  rents,  and  the 
mortgagor  appealed  from  the  order  in  so  far 
as  it  applied  to  the  lower  flat  of  the  building, 
because  it  was  in  the  possession  of  a  tenant  who 
had  paid  the  rent  in  advance  to  defendant  for 
more  than  the  period  of  redemption,  defendant 
claiming  that  the  rerpivnr  could  collect  nothing 
from  the  tenant.  Held,  that  the  appeal  was 
without  merit,  since  the  tenant  could  protect 
his  rights  irrespective  of  the  order,  and  the  in- 
clusion of  such  flat  could  not  affect  defendant, 
who  had  received  the  rents. 

Appeal  from  Circuit  Oonrt,  Milwaukee 
County;  Lawrence  W.  Halsey,  Judge. 

Action  by  Josephine  Thorpe  against  George 
Mindeman  and  others.  From  a  Judgment  la 
favor  of  plaintiff,  defendants  Mindeman  ap- 
peal.   A£armed. 

This  is  an  action  to  foreclose  a  note  and 
mortgage  given  by  the  defendants  Mindeman 
and  wife  to  one  Henry  Herman,  the  de- 
fense being  an  entire  want  of  consideration. 
The  note  was  a  promissory  note  for  $6,500, 
dated  December  11, 1900,  payable  three  yearg 
after  date,  with  interest  at  6  per  cent,  per 
annum,  semiannually,  and  contained  the  fol- 
lowing provisions  Inserted  before  the  signa- 
ture: "The  payment  of  this  note  is  secured 
by  a  mortgage  of  even  date  herewith  on  real 
estate.  If  default  shall  be  made  In  the  pay- 
ment of  interest,  or  in  case  of  failure  to 
comply  with  any  of  the  conditions  or  agree- 
ments of  the  mortgage  collateral  hereto,  then 
the  whole  amount  of  the  principal  shall  at 
the  option  of  the  mortgagee,  or  his  repre- 
sentatives or  assigns,  (notice  of  such  option 
being  hereby  expressly  waived),  become  due 
and  payable  without  any  notice  whatever." 
The  mortgage  accompanying  the  note  con- 
tained the  following  provisions:  "Provided, 
always,  and  these  presents  are  upon  this 
express  condition,  that  If  the  said  parties 
of  the  first  part,  their  heirs,  executors  and 
administrators,  shall  pay  or  cause  to  be  paid 
to  the  said  party  of  the  second  part,  his 
heirs,  executors,  administrators  or  assigns, 
the  Just  and  full  sum  of  sixty-five  hundred 
($6,500)  dollars  three  years  after  date  with 
Interest  at  5  per  cent,  per  annum.  Interest 
payable  semi-annually  according  to  the  con- 
ditions of  one  promissory  note  and  coupons 
bearing  even  date  herewith,  executed  by  the 
said  George  Mindeman,  one  of  the  parties  i 
of  the  first  part,  to  the  said  party  of  the  | 
second  part,  and  shall  moreover  pay  annual-  I 
ly  to  the  proper  officers  all  taxes  which  shall  1 


be  assessed  on  the  said  premises  and  shall 
deliver  or  exhibit  receipts  therefor  to  said 
party  of  the  second  part,  his  heirs,  executon, 
administrators  or  assigns,  on  or  before  the 
first  day  of  May  next  after  such  taxes  shall 
have  become  due  and  payable,  and  shall  In- 
sure and  keep  insured  the  buildings  thereon 
or  to  be  hereafter  erected  against  loss  or 
damage  by  fire  in  the  sum  of  eight  thousand 
dollars  or  over,  in  Insurance  companies  to 
be  approved  by  the  said  party  of  the  second 
part,  his  heirs,  executors,  administrators  or 
assigns,  such  Insurance  to  be  payable  in 
case  of  loss  to  the  said  party  of  the  second 
part,  his  heirs,  executors,  administrators  or 
assigns,  as  his  mortgage  interest  may  ap- 
pear, and  the  policy  or  policies  of  Insurance 
to  be  held  by  him,  and  in  default  thereof 
It  shall  be  lawful  for  the  said  party  of  the 
second  part,  his  heirs,  executors,  administra- 
tors or  assigns,  to  effect  such  Insurance,  and 
the  premiums  and  other  legal  expenses  and 
charges  paid  for  effecting  the' same,  together 
with  interest  thereon  at  the  rate  of  10  per 
cent,  per  annum,  shall  be  a  lien  upon  the  said 
mortgaged  premises  added  to  the  amouni 
of  the  said  note,  and  secured  by  these  presents 
until  the  payment  of  said  note,  then  these  pres- 
ents shall  be  null  and  void.  But  in  case  of  the 
non-payment  of  any  sum  of  money  (either 
principal.  Interest  or  taxes)  at  the  time  when 
the  same  shall  become  due,  or  of  failure  to 
insure  said  building  agreeably  to  the  con- 
ditions of  these  presents,  or  In  case  of  fail- 
ure to  deliver  or  exhibit  such  receipt  as 
above  provided,  or  In  case  of  fallore  on  the 
part  of  said  parties  of  the  first  part  to  keep 
or  perform  any  other  agreement,  stipalation 
or  condition  herein  contained,  then  In  each 
case  or  all  such  cases,  the  whole  amount  of 
the  said  principal  sum  shall,  at  the  option 
of  the  said  party  of  the  second  part,  his  heirs, 
executors,  administrators  or  assigns,  which 
may  be  exercised  at  any  time  after  any  de- 
fault, without  any  notice  whatever  to  the 
mortgagors  or  either  of  them,  their  heirs, 
executors,  administrators  or  assigns,  service 
or  giving  such  notice  In  any  manner  being 
hereby  expressly  waived,  be  deemed  to  have 
become  due,  and  the  same  with  interest 
thereon  at  the  rate  aforesaid  shall  thereupon 
be  collectible  In  a  suit  at  law  or  by  foreclo- 
sure of  this  mortgage.  In  the  same  manner 
as  If  the  whole  of  said  principal  sum  bad 
been  made  payable  at  the  time  when  any 
such  failure  shall  occur  as  aforesaid."  It 
appeared  from  the  testimony  of  the  defend- 
ant Mindeman,  which  was  taken  under  ob- 
jection, that  the  note  and  mortgage  was  giv- 
en to  cover  advances  to  be  made  to  him 
by  Herman,  but  that  none  were  ever  In  fact 
made.  September  11,  1902,  Herman  sold  the 
note  and  mortgage  to  the  plaintiff,  who  was 
an  Innocent  purchaser  thereof,  and  made  the 
following  indorsement  upon  the  note:  "For 
value  received,  I  hereby  sell,  transfer  anJ 
assign  the  within  note  and  the  interest  coih 
pons  thereto  attached  and  numbered  four 
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to  dz  liiclaBlTe,  (prevlons  Interest  coupons 
having  been  paid  and  surrendered),  to  Jose- 
phine Thorpe,  'wlthoat  recourse."  JPlndlngs 
and  judgment  of  foreclosure  were  made  and 
signed,  and  tbe  Ifindemans  .appeal  from 
the  Judgment  as  well  as  from  a  subsequent 
Older  aiqiiolntlng  a  lecelver. 

Charles  J.  Weaver,  for  appellants.    T.  L. 
Kennan,  for  respondent 

WINSIiOW,  J.  (after  stating  the  facts). 
The  Important  question  In  this  case  Is  wheth- 
er the  note  In  suit  Is  negotiable.    The  ai>- 
pellants  argne  that  the  note  and  mortgage 
mast  be  construed  together  as  one  contract; 
that,   so  construed,  _thg_jipte.  requires   the 
performance  of  other  acts  besides  the  pay- 
ment of  money;  HtWB  rendered  uncwtflln 
both  as  to  amount  and  time  of  payment,  and 
lience  is  "ffonnegotrable.    The   generaF  rulA 
I haF  agreements  contemporaneously  execntedj 
.ind  pertaining  to  the  same  subject-matter^ 
:ire  to  be  construed  together  is  so  familiar/ 
iind  so  frequently  acted  upon  that  It  needs/ 
only  to  be  stated.    The  question  how  farJ 
if  at  all,  this  rule  Imports  into  a  promissory^ 
note  the  collateral  agreements  contained  in 
an  accompanying  mortgage,  is  tbe  question 
to  be  considered  In  this  case.    The  collateral 
agreements  contained  in  the  mortgage,  wMch 
the  appellants  claim  are  Imported  into  the 
note  and  destroy  its  negotiability,  are:  First, 
the  agreement  that,  in  case  of  failure  by  the 
mortgagor   to  Insure   the   buildings  in   the 
mortgagee's    favor   in   approved    Insurance 
companies,  the   mortgagee  may  insure  the 
same,  and  the  premiums  paid  shall  be  a  lien 
on  the  premises  "added  to"  the  amount  of  the 
note;    and,  [second]  the  agreement  that  in'^. 
case  of  failure  td~so  insure,  or  to  pay  inter-, 
pst  or  taxes  when  due,  or  to  deliver  or  ex-- 
hiblt  tax  receipts  showing  the  payment  ol 
the  taxes,   then   the   whole   principal    shall 
become  due  at  the  mortgagee's  option,  and 
without  notice.    It  will  be  observed  that  thi 
only  one  of  these  agreements  which  ttie  note 
contains  in  terms  is  the  agreement  that  the 
principal  shall  become  due  without  notice, 
at  the  option  of  the  mortgagee,  upon  falluri 
to  pay  Interest  or  comply  with  any  of  th 
other  conditions  of  the  mortgage;   but  th 
argament  is,  in  effect,  that  all  of  the  col- 
lateral  agreements   in   the  mortgage   hav^ 
become  a  part  of  the  note  by  virtue  of  the 
legal   principle  ]nst  stated.    This  is  a  de- 
cidedly revolutionary  proposition.    If  it  be 
true,  both  the  business  world  and  the  courts 
have   been  sadly  In   error  for  many  years. 
This  court  held  at  an  enrly  day  that  a  note 
negotiable  on  its  face  retained  Its  negotiable 
character    notwithstanding    it    was    secured 
by  a  mortgage  upon  real  estate,  and,  when 
transferred  before  due,  carried  the  mortgage 
with    It   relieved   of   all   equities    (Croft   v. 
Bnnster,  9  Wis.  303);    and  that  the  words 
"secured  by  real  estate  mortgage"  upon  the 
face  of  the  note  were  not  suffldent  to  charge 


the  assignee  with  notice  of  any  defense,  nor 
of  the  terms  of  the  mortgage  (Kelley  v. 
Whitney,  45  Wis.  110,  30  Am.  Rep.  697; 
Boyle  V.  Lybrand,  113  Wis.  79,  88  N.  W.  904). 
If  all  the  agreements  contained  In  every 
mortgage  are,  as  matter  of  law,  imported  In- 
to tbe  note,  these  propositions  could  not  be 
true,  for  the  general  rule  (except  as  changed 
by  statute)  is  that  negotiable  Instruments 
cannot  be  bound  up  and  fettered  with  col- 
lateral agreements  for  the  doing  of  other 
things  besides  the  payment  of  money,  and 
retain  their  negotiable  character.  Upon  the 
principle  contended  for,  the  most  simple 
real  estate  mortgage  would  deprive  the  note 
which  it  secures  of  its  negotiable  character, 
because  it  would  Import  into  the  note  one 
or  more  collateral  agreements  which  are  not 
for  the  payment  of  money.  Fortunately  it 
is  not  necessary  to  give  so  violent  a  shock 
to  the  well-understood  principles  of  law  gov- 
erning the  negotiability  of  notes  and  mort- 
gages. The  appellants'  contention  really  re- 
sults from  a  confusion  of  ideas.  They  lay 
down  the  well-understood  proposition  that 
contemporaneous  Instruments  relating  to  the 
same  subject-matter  are  to  be  construed 
together,  and  conclude  that  it  follows  that  a 
note  and  mortgage,  though  separately  ex- 
ecuted, are  one  instrument,  and  that  tbe  note 
is  that  Instrument.  The  rule  that  Instru- 
ments are  -  to  be  construed  together  docs 
not  lead  to  this  result^_Con8toulng_  togeth- 
T  alrpplv  menna  that,  IT  thPTe~Kp""nnY  ]^rnj_ 
'^Uiglona.iQ^^aae  lnRtr.j3nTP'it  llTn^tl^f;,  ex-plnin- 
JaUi,  or  QtheCKlsc  affecting  the  provisions^ 
ajiotiier.  they  will  be  given  effecTffBTTPfwe^n 
the  £arH|S  .JEffm'SIIifial ajuL.all  je'rsons  char- 
ged  with  notice,  so  _that_the_inl£ut-a£~tlici . 
partTes~Biay.Tbe  carried,  nut,  n"'^  thp  "'>"?lp 
ngT<^pm"pn"t  apTyinllv  mnf\p.  m^v  ^}(>  efCflCtuate(l.  I 
This  does  not  mean  that  the  provisioqs-»^ 
one  Instrument  are  imported  bodily  Into  an- 
other, contrary  to  the  Intent  of  the  par- 
ties. T{-,ty  may  be  Intended  to  be  separate 
instruments,  and  to  provide  for  entirely  dif- 
ferent things,  as  in  the  very  case  before  us. 
Tbe  note  is  given  as  evidence  of  the  debt 
and  to  fix  the  terms  and  time  of  payment. 
It  is  usually  complete  in  itself — a  single,  ab- 
solute obligation.  The  purpose  of  the  mort- 
gage is  simply  to  pledge  certain  property  as 
security  for  the  payment  of  the  note.  The 
agreements  which  it  contains  ordinarily  havo 
no  bearing  on  the  absolute  engagements  of 
the  note,  but  simply  relate  to  the  preserva- 
tion of  the  security  given  by  Its  terms;  such 
as  the  payment  of  taxes,  tbe  Insurance  of 
houses,  and  the  like.  While  the  two  Instru- 
ments will  be  construed  together  wherever 
the  question  as  to  the  nature  of  tbe  actual 
transaction  becomes  material,  this  does  not 
mean  that  tbe  mortgage  becomes  incorporat- 
ed into  the  note,  nor  that  the  collateral 
agreements  to  pay  the  taxes,  or  to  insure 
the  property,  or  that  the  mortgagee  might 
Insure  in  case  of  default  by  the  mortgagor 
and  have  an  additional  lien  therefor,   be- 
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come  parts  of  the  note.  \  These  agreements 
pertain  to  another  subject,  liamely,  the  pres- 
erration  Intact  of  the  mortgaged  property^ 
The  promise  to  pay  Is  one  distinct  agre^ 
ment,  and,  if  couched  tn  proper  terms,  is 
negotiable.  The  pledge  of  real  estate  to  se- 
cure that  promise  Is  another  distinct  agree- 
ment, which  ordinarily  is  not  Intended  to 
affect  in  the  least  the  promise  to  pay,  bat 
only  to  give  a  remedy  for  failure  to  carry 
out  the  promise  to  pay.  The  holder  of  the 
note  may  discard  the  mortgage  entirely,  and 
sue  and  recover  on  his  note;  and  the  fact 
that  a  mortgage  had  been  given  with  the 
note,  containing  all  manner  of  agreements 
relating  simply  to  the  preservation  of  the 
security,  would  cut  no  figure.  A  pleading 
alleging  such  facts  would  be  stricken  out  as 
frivolous  or  Irrelevant 

This  idea  is  quite  well  expressed  in  the 
case  of  Gamett  v.  Myers  (Neb.)  84  N.  W. 
803,  where  it  is  said:  "If  the  terms  and 
conditions  of  the  mortgage  are  limited  to  the 
proper  province  of  the  mortgage — that  is,  to 
provide  security  for  the  indebtedness — its 
provisions  relating  solely  to  the  security  will 
not  affect  the  negotiability  of  the  note.  If 
the  holder  of  the  note  is  compelled  to  pay 
the  taxes  or  Insurance  on  the  mortgaged 
property  to  protect  the  security,  and  is  aftei> 
wards  allowed  to  recover  the  amount  so  paid 
In  addition  to  the  principal  indebtedness, 
this  does  not  affect  the  amount  of  the  in- 
debtedness itself."  It  may  be  added  to  this 
that  provisions  to  that  effect  in  the  mort- 
gage do  not  affect  at  all  the  absolute  char- 
acter of  the  promise  to  pay  contained  In  the 
note^  and  hence  do  not  affect  its  negotiabil- 
ity. A  very  interesting  and  instructive  dis- 
cussion of  this  question  will  be  found  in  the 
opinion  in  the  case  of  Frost  v.  Fisher  (Colo. 
App.)  58  Pac.  872,  where  the  same  conclusion 
Is  reached. 

The  propositions  so  far  laid  down  seeln  In- 
controvertible if  the  principle  Is  to  be  main- 
tained that  a  note  negotiable  In  form  re- 
mains negotiable  notwithstanding  it  is  se- 
cured by  an  ordinary  real  estate  mortgage. 
As  might  be  expected,  we  are  referred  to 
no  authorities  which  really  take  Issue  with 
that  principle,  or  squarely  hold  that  the 
agreements  of  every  mortage  are  Imported 
into  the  accompanying  note.  The  nearest  ap- 
proach to  such  a  holding,  perhaps,  Is  the  case 
of  Noell  V.  Gaines,  68  Mo.  648,  where  a  pro- 
vision in  a  deed  of  trust  as  to  the  time  of 
payment  of  the  debt  was  held  to  control  the 
terms  of  the  note  In  the  bands  of  a  pur- 
chaser with  notice.  A  very  vigorous  and 
persuasive  dissenting  opinion  was  filed  In  this 
case,  which  forms  instructive  reading  on 
this  very  question;  but,  in  any  event,  the 
case  does  not  reach  the  proposition  that 
agreements  In  a  mortgage,  simply  relating 
to  the  preservation  of  the  security,  are  ever 
to  be  considered  as  imported  into  the  note. 
Starting  from  the  fundamental  proposition 
that  the  ordinary  negotiable'  not«^  accom- 


panied by  the  ordinary  real  estate  mortgage 
with  the  ordinary  covenants  to  pay  taxes, 
etc.,  form  two  separate  contracts,  both  be- 
ing a  part  of  the  same  transaction,  but  each 
relating  to  Its  own  subject-matt»  and  not 
interfering  with  the  other.  Just  as  a  build- 
ing contract  and  a  bond  to  secnre  its  per- 
formance are  separate  and  distinct,  let  us 
consider  in  what  respect.  If  any,  the  note 
and  mortgage  In  this  case  differ  from  the 
ordinary  note  and  mortgage. 

As  will  be  seen  by  reference  to  the  pa- 
pers themselves,  the  mortgage  contains  con- 
ditions requiring  the  payment  of  taxes  on 
the  premises  by  the  mortgagor;  the  exhibi- 
tion of  the  receipts  therefor  to  the  mort- 
gagee; the  maintenance  of  insurance  on  the 
buildings  in  approved  companies,  with  the 
right  to   the  mortgagee  to  insure  In   case 
of  failure  of  the  mortgagor,  the  expense  to 
be  a  lien  on  the  premises  "added  to  the 
amount"  of  the  note;   also  a  provision  that 
in  case  of  failure  to  pay  interest,  taxes,  or 
Insurance,  or  to  exhibit  the  tax  receipts,  the 
principal  sum   shall,  at  the  option  of  the 
mortgagee,     become    due    without    notice. 
Turning  to  the  note,  we  find  that  it  pro- 
vides that,  if  default  is  made  in  payment 
of  Interest;  or  in  case  of  failure  to  comply 
with  any  of  the  conditions  or  agreements 
of  the  mortgage,   then  the  principal   shall 
become  due,  at  the  option  of  the  mortgagee, 
without  notice.    It  will  be  noticed  at  once 
that  none  of  the  collateral  agreements  of 
the  mortgage  are  in  terms  Imported  into  the 
note  except  the  agreement  that  the  princi- 
pal shall  become  dne,  at  the   mortgagee's 
option,  In  case  of  failnre  to  perform  any  of 
the  agreements  of  the  mortgage.    It  will  lie 
noticed  also  that  the  other  collateral  agree- 
ments contained  in  the  mortgage  are  simply 
agreements  providing  for  the  due  preservation 
of  the  mortgage  security,  and  not  affecting 
in  any  way  either  the  time  of  payment  or 
the  amount  of  the  note.    These  agreements 
are  the  agreement  to  pay  the  taxes  and  ex- 
hibit the  receipts,  the  agreement  to  effect 
and  maintain  insurance  on  the  buildings  for 
the  mortgagee's  benefit,  and  the  agreement 
that  the  mortgagee  may  insure  in  case  of 
default,  and  have  a  lien  on  the  premises 
"added"  to  the  note  for  the  premiums  paid. 
There  was,  Indeed,  a  claim  made  that    the 
agreement  that  the  premiums  paid  should. 
constitute  a  Men  added  to  the  note  meant 
that  the  note  was  to  be  Increased  by   the 
amount  paid,  so  that  the  amount  of  the  note 
was  thereby   rendered  uncertain;    but    -we 
think  ft  plain  that  the  clause  simply    pro- 
vides for  acquiring  of  a  lien  upon  the  prem- 
ises in  addition  to  the  lien  of  the  note.     This 
meaning  seems  so  obvious  to  us  that  we  -wXU 
spend  no  more  time  upon  the  suggestion. 

These  last-named  collateral  agreements, 
then,  being  simply  proper  agreements  for 
the  preservation  of  the  security,  andi  not 
intended  nor  fitted  to  qualify  or  affect  in  any 
way  the  absolute  promises  of  the  B0te^  do 
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not,  upon  the  principles  heretabefore  laid 
down,  enter  Jnto  or  change  tbe  note  In  tlie 
least,  nor  affect  Is  negotiability.  ["SnconSe^' 
Ing  the  case,  we  have  only  to  consider  tba 
question  whether  the  agreement  that  the 
whole  principal  of  the  note  ahall  be  due  at 
the  mortgagee's  option  in  case  of  a  failure 
to  pay  Interest  or  perform  any  of  the  condi- 
tions of  the  mortgage  renders  the  note  non 
negotiable.  Upon  this  question  appellant 
places  reliance  upon  the  cases  of  Bank  ▼. 
McGeoch,  78  Wis.  832.  41  N.  W.  409,  and 
Kimball  t.  Mellon,  80  Wis.  183,  48  N.  W. 
1100.  In  the  first  of  these  cases,  an  agree- 
ment inserted  in  the  note,  providing  that 
the  payee  might  sell  collateral  securities  at 
any  time  If  they  declined  In  value,  and  apply 
the  proceeds,  less  expense  of  sale,  on  the 
debt,  and  the  balance  should  forthwith  be- 
come due,  was  held  to  make  the  note  uncer- 
tain aa  to  amount  and  time  of  payment,  and 
hence  nonnegotiable.  In  the  Kimball  Case, 
an  agreement  that,  in  dUe  of  failure  to 
pay  any  installment,  or  of  any  attempt  to 
dispose  of  or  remove  the  chattel  for  which 
the  note  was  given,  the  holder  might  declare 
the  whole  amount  due,  and  collect  same  by 
suit  or  sale  of  the  property,  and,  if  there 
was  a  deficiency  after  sale,  it  should  be  paya- 
ble on  donand,  was  held  to  make  both 
amount  and  time  of  payment  uncertain,  and 
hence  make  the  note  nonnegotiable.  It  must 
be  admitted  that  both  of  these  cases  have  a 
strong  tendency  to  support  the  position  of 
the  appellant  upon  the  proposition  that  the 
time  of  payment  is  rendered  uncertain  by 
the  agreement  before  us.  Especially  is  this 
true  of  the  Kimball  Case.  In  that  case  the 
uncertainty  as  to  time  resulted  from  the  fact 
that  In  case  the  giver  of  the  note  failed  to 
pay  an  installment,  or  attempted  to  dispose 
of  or  remove  the  property  sold,  the  holder 
might  at  once  collect  the  whole.  In  the 
present  case  the  agreement  is  that  in  case 
of  failure  to  pay  Interest  or  keep  taxes  and 
Insurance  paid  the  holder  may  at  once  col- 
lect the  whole.  In  both  cases  the  contin- 
gency depends  upon  the  acts  or  omissions  of 
the  maker  of  the  note.  .^ 

We  should  find  it  quite  hard,  if  not  im- 
possible, to  dlfTerentlate  the  two  cases  were 
It  not  for  the  provisions  of  the  negotiable. 
Instruments  law  (chapter  356,  p.  681,  Lawsj 
1899),  which  was  passed  since  the  dedsions 
dted.  and  prior  to  the  giving  of  the  note  In 
question.  This  law  gives  the  general  re- 
quirements of  negotiable  paper  in  section 
1675-1,  p.  682,  among  which  are  the  fol- 
lowing: "(1)  It  must  be  In  writing  signed 
by  the  maker  or  drawer.  (2)  Must  contain 
an  unconditional  promise  or  order  to  pay  a 
sum  certain  in  money.  (3)  Must  be  payable 
on  demand  or  at  a  fixed  or  determinable 
future  time."  The  law  then  provides,  in 
section  1675-2,  p.  684,  that  the  sum  is  cer- 
tain within  the  meaning  of  the  law  though 
It  Is  to  be  paid  "(3)  by  stated  installments, 
with  a  provision  that  upon  default  in  pay- 


ment of  any  Installment  or  of  Interest  the 
whole  shall  become  due."  The  law  further 
provides,  in  section  1675-4,  p.  686,  that  an 
instrument  is  payable  at  a  determinable 
future  time,  within  the  meaning  of  the  law, 
which  is  payable  "(4)  at  a  fixed  period  after 
date  or  sight,  though  payable  before  then 
on  a  contingency."  These  two  provisions 
seem  to  cover  this  whole  case,  and  leave 
really  nothing  to  discuss.  This  note  is  pay- 
able at  a  fixed  period  after  date,  but  may 
be  made  payable  before  that  time  iq>on  the 
happening  of  certain  contingencies  which 
are  within  control  of  the  maker.  The  latter 
clause  quoted  would  seem  to  have  been 
added  to  meet  Just  such  cases  as  the  present 
Such  agreements  as  we  have  here  are  of 
very  frequent  occurrence,  and  it  was  evi- 
dently the  purpose  to  provide  for  them. 

The  case  of  Wisconsin  Yearly  Meeting  of 
Freewill  Baptists  v.  Babler,  115  Wis.  289,  91 
N.  W.  678,  is  also  somewhat  relied  on  by  ap- 
pellant but  it  evidently  has  no  bearing  on 
the  case.  In  that  case  it  was  held  that  a 
clause  in  a  note  authorizing  the  confession 
of  judgment  at  any  time,  whether  due  or 
not  rendered  the  note  nonnegotiable,  be- 
cause the  time  of  payment  depended  entirely 
on  the  whim  or  caprice  of  the  maker.  As 
an  additional  reason  for  the  ruling,  the  fact 
that  the  negotiable  Instruments  law  allows 
the  Insertion  of  a  clause  authorizing  a  con- 
fession of  Judgment  if  not  paid  at  maturity 
was  also  referred  to. 

While  we  have  considered  this  question 
as  absolutely  settled  by  the  negotiable  in- 
struments law,  it  must  not  be  supposed  that 
we  have  failed  to  examine  and  carefully 
consider  the  numerous  cases  cited  by  the  ap- 
pellants, mostly  from  Western  courts,  as 
having  some  bearing  upon  this  question. 
We  have  been  unable  to  find  that  any  of 
these  cases  really  confilct  with  the  general 
propoBitlon  laid  down  in  the  beginning,  name- 
ly, the  proposition  that  the  ordinary  provi- 
sions of  a  real  estate  mortgage  requiring 
payment  of  taxes  and  other  acts  by  the  mort- 
gagor for  the  preservation  of  the  mortgaged 
property  are  not  imported  into  the  accom- 
panying note  simply  because  the  papers  are 
simultaneously  executed  as  a  part  of  the 
same  transaction.  A  number  of  them  are 
cases  decided  by  the  Kansas  Court  of  Ap- 
peals, and  are.  In  substance,  to  the  effect 
that  where  a  bond  or  note  in  terms  refers 
to  the  mortgage,  and  declares  It  to  be  "a 
part  of  this  contract"  and  the  mortgage 
contains  covenants  to  pay  taxes.  Insure,  keep 
buildings  in  repair,  and  the  like,  and  that 
the  entire  sum  shall  become  due  In  case  of 
default  in  any  of  such  agreements,  this  ren- 
ders the  bond  or  note  nonnegotiable.  Such 
are  the  cases  of  Lockrow  v.  QUne,  48  Pac. 
720,  Chapman  v.  Stelner,  48  Pac.  607.  and 
Wistrand  v.  Parker,  52  Pac.  59.  It  goes 
without  saying  that  such  cases  have  no  bear- 
ing on  the  present  case,  because  here  there 
is  no  clause  in  the  note  making  the  mortgage 
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a  part  thereof,  or  adopting  Its  provisions, 
except  the  provision  authorizing  the  whole 
amount  to  be  declared  due  upon  certain  con- 
tingencies. 

Another  line  of  cases,  from  Nebraska,  hold 
that,  -where  a  mortgage  provides  that  the 
mortgagor  shall  pay  the  taxes  levied  on  the 
mortgagee  for  or  on  account  of  the  mortgage^ 
this  agreement  destroys  the  negotiability  of 
the  note,  because  it  renders  the  amount  un- 
certain. Gamett  v.  Meyers,  94  N.  W.  803; 
Consterdlne  v.  Moore,  96  N.  W.  1021;  Al- 
len Y.  Dunn,  09  N.  W.  680.  Such  seems  also 
to  be  the  effect  of  the  case  of  Brooke  v. 
Struthers  (Mich.)  68  N.  W.  272.  Without 
stopping  to  consider  whether  these  decisions 
should  be  approved  or  not.  It  is  enough  to 
say  that  they  are  not  at  all  in  conflict  with 
the  present  decision.  The  agreement  to  pay 
taxes  was  to  pay  taxes  which  might  be  lev- 
ied on  the  mortgagee,  not  the  taxes  on  the 
mortgaged  property;  hence  the  agreement 
had  no  connection  with  the  preservation  of 
the  security,  and  was  construed  by  the 
courts  as  an  agreement  to  pay  an  indefinite 
sum  as  a  part  of  the  note. 

In  the  cases  of  Donaldson  v.  Grant  (Utah) 
49  Pac.  779,  and  Gilbert  V.  Nelson  (Kan.  App.) 
48  Pac.  207,  notes  containing  stipulations 
very  similar  to  those  found  in  the  present 
case  are  pronounced  nonnegotiable  upon  what 
seems  to  us  very  unsatisfactory  reasoning, 
which  we  feel  no  inclination  to  follow,  es- 
pecially in  view  of  the  positive  provisions  of 
our  negotiable  Instruments  law  before  cited. 

The  eases  of  Dllley  v.  Van  WIe,  6  Wis. 
209,  and  Elmore  v.  Hoffman,  Id.  68,  are  also 
cited  as  sustaining  appellants'  contention, 
but  it  is  evident  that  tbey  do  not  In  the 
Dllley  Case  the  note  contained  an  express 
clause  subjecting  It  to  the  provisions  of  an- 
other agreement,  made  on  the  same  day,  by 
which  it  appeared  that  the  payment  was  sub- 
ject to  certain  equities  between  the  par- 
ties. This  clause  was  rightly  held  to  de- 
prive the  paper  of  its  negotiable  character. 
In  the  Elmore  Case  it  was  held  that  a  col- 
lateral agreement  made  between  the  parties 
contemporaneously  with  a  note,  by  which 
the  payee  agreed  to  give  day  of  payment 
on  the  note  till  the  happening  of  a  certain 
named  contingency,  was  admissible  in  evi- 
dence to  defeat  an  action  on  the  note  in  the 
hands  of  one  who  purchased  the  note  with 
notice  of  the  contemporaneous  agreement 
We  hold,  therefore,  that  under  the  present 
nej^otiable  instruments  law  the  note  in  the 
present  case  is  negotiable,  and  In  so  holding 
it  is  evident  that  the  cases  of  Bank  v.  Mc- 
Geoch,  supra,  and  Kimball  v.  Mellon,  supra, 
are  overruled  so  far,  at  least,  as  they  liold 
that  such  agreements  create  an  uncertain- 
ty In  the  time  of  payment. 

The  next  contention  made  by  the  appel- 
lants is   that  the  written   transfer  of  the 
note  was  not  a  commercial  Indorsement,  but 
a  mere  assignment,  and  hence  that  the  trans-  \ 
feree  took  it  subject  to  all   equities.    We 


think  this  contention  cannot  be  sustained. 
The  addition  of  the  words  "without  recourse" 
does  not  Impair  the  negotiable  character  of 
the  instrument  Laws  1899,  p.  701,  c.  356,  f 
1676-8.  While  there  is  doubtless  some  au- 
thority tending  to  support  appellants'  claim, 
we  think  that  there  can  be  no  doubt  that 
the  transfer  In  the  present  case  must  be 
held  to  be  a  commercial  Indorsement  under 
the  decisions  of  this  court  in  the  cases  of 
Crosby  v.  Bout  16  Wis.  616,  84  Am.  Dec. 
720;  Bange  v.  Flint  25  Wis.  544;  Murphy  v. 
Dunning,  30  Wis.  296.  In  all  of  these  cases 
a  negotiable  note  was  transferred  by  at- 
taching it  to  a  negotiable  bond  which  recit- 
ed that  the  note  ^vas  thereby  "assigned  and 
transferred"  to  the  holder  of  the  bond  as 
security  for  the  payment  of  the  bond,  there 
being  no  indorsement  on  the  note  Itself;  and 
this  was  held  an  indorsement  within  the  law 
merchant  Here  there  is  an  agreement  on 
the  back  of  the  note  itself,  signed  by  the 
payee,  by  which  he  sells,  assigns,  and  trans- 
fers the  note  to  the  plaintiff.  The  intent  to 
pass  title  and  make  the  note  transferrable 
by  indorsement  and  delivery  afterwards 
seems  very  plain.  Such,  also,  seems  to  be 
the  current  of  authority.  1  Daniel,  Neg. 
Inst  (5th  Ed.)  {  688c. 

But  It  is  argued  that  the  evidence  Sbcws 
that  the  plaintiff  made  Herman  her  agent  In 
buying  the  note  and  mortgage,  and  that  Her- 
man's knowledge  was  consequently  ber 
knowledge.  There  Is  really  nothing  In  the 
evidence  which  substantiates  this  claim.  The 
plaintiff  was  the  only  witness  on  the  subject 
and  she  testlfled  that  she  purchased  the 
mortgage  of  Herman  herself,  and  paid  the 
full  principal  sum  therefor;  that  she  went 
to  his  office  for  the  purpose  of  buying  mort- 
gages, and  told  him  she  had  some  money  to 
invest,  and  purchased  this  mortgage  of  him: 
that  she  looked  at  a  number,  and  be  read 
over  several  he  had  for  sale;  that  be  said 
th^  were  first  mortgages,  and  she  took  his 
word  for  what  they  were,  and  trusted  his 
judgment.  There  Is  nothing  to  show  that 
Herman  was  at  any  time  plaintiff's  agent 
or  had  her  money  to  invest,  or  that  the 
transaction  was  anything  but  a  purchase  by 
the  plaintiff  an'd  a  sale  by  Herman.  True, 
she  says  that  she  presumed  Herman  was  act- 
ing for  her,  and  that  she  took  his  judgnoent 
in  the  matter,  but  these  statements  are  clear- 
ly merely  the  expression  of  the  idea  that  she 
was  relying  on  his  statements  that  the  mort- 
gages were  first  mortgages,  and  desirable 
securities  to  purchase. 

After  judgment  was  entered  upon  affida- 
vits showing  thai  the  premises  were  Inade- 
quate security  for  the  loan,  and  were  In 
need  of  repair,  the  court  appointed  a  receiv- 
er, with  power  to  collect  rents,  eta  The  de- 
fendants Mlndeman  and  wife  appeal  from 
this  order  "in  so  far  as  said  order  and  from 
that  part  of  said  order  which  applies  to  the 
lower  flat  of  said  building  on  said  prem- 
ises."   It  appeared  by  affidavit  that  the  low- 
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er  flat  of  the  building:  was  In  possession  of 
a  tenant,  who  bad  paid  rent  In  advance  for 
more  tban  the  period  of  redemption,  and  It 
is  urged  tbat  the  receiver  conld  collect  noth- 
ing of  bim,  and  hence  that  this  part  of  the 
premises  should  hare  been  omitted  in  the  or- 
der. We  are  unable  to  see  any  merit  in  this 
appeal.  If  there  are  vested  rights  In  this  ten- 
ant, doubtless  he  can  protect  them,  and 
protect  them  equally  well  however  the  order 
appointing  a  receiver  runs.  Nor  does  the  in- 
clusion of  the  lower  flat  affect  the  defend- 
ant Mindeman  in  the  least,  becanse  the  rent 
has  been  paid  to  blm  according  to  the  affi- 
davit There  was  an  ample  showing  Justify- 
ing the  appointment  of  the  receiver. 

Judgment  and  order  appealed  from  af- 
firmed. 


liOIZEAUX  V.  PREMDBB. 
(Supreme  Court  of  Wisconsin.    Nov.  16,  1004.) 

NOTES  — ASSIQHMKHT  —  PAYMKNT  TO  ASSIONOB 
— EFFECT— ESTOPPBL—MABBIBD  WOIIEK — SEP- 
ABATE    ESTATE  —  COHTBACTS—VAUDITT—LIA- 

•      BIUTT  OS    NOTE. 

1.  Where,  after  the  assignment  of  a  note  by 
the  payee,  the  assignee  retained  possession  of 
the  same,  bnt  from  time  to  time  delivered  to 
the  payee  the  interest  coupons  to  collect  for  her, 
a  payment  of  principal  on  the  note  to  the  payee 
by  the  maker,  which  was  converted  by  the 
payee,  was  not  binding  on  the  assignee. 

2.  The  fact  that  the  silence  of  the  assignee  of 
a  note  might  have  led  the  maker  to  believe  that 
the  payee  then  owned  the  note  could  not  estop 
the  assignee  from  denying  the  payee's  ownership 
at  any  subsequent  time. 

3.  Where  a  husband  and  wife  executed  a  mort- 
gage on  lands  belonging  to  the  wife  and  on  lands 
belonging  to  the  husband,  and  gave  their  note 
secured  by  the  mortp;ii;e.  and  the  consideration 
for  the  note  did  not  Inure  to  the  private  use  of 
the  wife  and  was  not  for  the  benefit  of  her  sep- 
arate property,  she  could  not  be  held  liable  for 
a  deficiency  decree. 

Appeal  from  Superior  Court,'  Milwaukee 
County;  J.  C.  Ludwlg,  Judge. 

Action  by  Margaret  E.  Sanderson  Lolzeaux 
against  Augusta  Fremder.  From  'a  Judg- 
ment In  favor  of  defendant,  plaintiff  appeals. 
Reversed. 

On  August  19, 1898,  John  Fremder,  husband 
of  the  respondent,  borrowed  of  Henry  Her- 
man $4,000  for  use  in  his  business  of  a  boot 
aod  shoe  dealer,  of  which  no  part  came  to 
the  private  use  of  the  respondent  or  was  for 
the  benefit  of  her  separate  property.  On  the 
same  date  the  husband  and  wife  executed  a 
note  in  same  form  as  that  described  in 
Thorpe  V.  Mindeman  (decided  herewith)  101 
N.  W.  417,  payable  in  three  years,  with  6 
per  cent,  semiannual  interest,  and  also  ex- 
ecuted a  single  mortgage  upon  two  parcels 
of  real  estate,  one  of  which  belonged  to  the 
respondent  and  the  other  to  her  husband; 
said mortgagebeing  in  substantially  the  same 
form  as  that  described  In  the  above-men- 
tioned case,  which  was  duly  recorded.  On 
September  6,  1898,  the  note  and  mortgage 
were  transferred  to  thla  plaintiff  under  her 


then  name  of  Sanderson,  and  to  her  sister, 
Sarah  Sanderson,  who,  on  April  16,  1903,  as- 
signed her  interest  to  the  plaintiff.  Neither 
of  said  assignments  was  recorded  until  about 
April,  1003.  Continuously  subsequent  to  the 
first  transfer  of  said  note  and  mortgage  the 
papers  remained  in  the  possession  of  the  as- 
signees, and  were  never  In  the  possession  of 
Henry  Herman.  The  mortgagors  paid  In- 
terest regularly  to  Henry  Herman,  receiving 
from  blm  the  Interest  coupons  which  had 
been  attached  to  the  Qote.  On  August  19, 
1901— being  the  original  maturity  of  the  note 
— ^fhe  mortgagors  signed  an  extension  agree- 
ment for  an  additional  three  years,  which 
recited  the  extension  as  a  consideration,  and 
made  no  reference  to  the  ownership,  except 
it  declared  that  the  mortgagors,  John  and 
Augusta  Fremder,  agreed  "to  and  with  Her- 
man to  pay  interest  thereon  at  the  rate  of  5 
per  cent,  thenceforth."  Additional  interest 
coupons  were  affixed  to  this  extension  agree- 
ment, which  was,  shortly  after  its  execution, 
delivered  to  the  plaintiff,  and  retained  by  her. 
Interest  continued  to  be  paid  as  before  until 
February  18,  1902,  when  the  defendant,  her 
husband  having  died,  paid  to  Herman  $2,200 
to  apply  upon  the  principal,  and  on  the  11th 
day  of  April,  1902,  made  an  additional  pay- 
ment of  $900.  These  payments  were  made 
with  no  knowledge  of  any  facts  warranting 
the  belief  that  the  note  had  beei^  transfer- 
red, and  upon  the  supposition  that  Herman 
still  owned  them.  They  were  receipted  for 
by  Herman,  but,  unlike  the  previous  interest, 
were  not  paid  over  to  the  owvers  of  the 
mortgage,  to  whom  thereafter  he  periodically 
remitted  interest  on  the  whole  amount  of 
the  mortgage,  receiving  from  the  defendant 
merely  the  Interest  .on  the  remaining  bal- 
ance of  $900.  Later — but  at  what  date  is 
not  disclosed — the  defendant  desired  'to  pay 
the  remaining  $900,  and  demanded  delivery 
of  the  note  and  mortgage,  whereupon  she  was 
informed  by  Herman  tbat  he  would  have  to 
get  them  from  a  man  in  New  Tork.  She 
thereupon  refused  to  pay  until  the  papers 
were  ready  for  delivery.  Some  time  early  in 
1903,  at  a  date  not  definitely  disclosed,  Her- 
man absconded,  insolvent,  whereupon  plain- 
tiff placed  her  assignment  of  this  mortgage 
on  record,  and  notified  defendant  to  pay  only 
I  to  her.  In  August,  1903,  upon  the  maturity 
I  of  an  installment  of  Interest,  defendant  ten- 
j  dered  $22.50,  the  Interest  on  $900,  which 
]  plaintiff  refused  to  accept,  demanding  $100 
as  the  semiannual  Interest  on  $4,000.  There- 
upon suit  was  commenced  to  foreclose  the 
m<N:tgage;  also  praying  for  deficiency  Judg- 
ment against  defendant,  claiming  full  amount 
of  $4,000  to  be  due.  The  findings  are  sub- 
stantially in  accord  with  the  facts  above 
stated,  from  which  the  superior  court  con- 
cluded, as  appears  by  an  opinion  filed,  that 
the  note  in  question  was  nonnegotlable;  that 
the  defendant  was  without  fault  or  negli- 
gence in  paying  to  Herman  on  the  supposi- 
tion that  he  was  the  owner,  and  that  plain- 
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tlS  had  estopped  herself  from  denying  Her- 
man's ownership,  and  hence  that  no  man 
than  $000  was  due;  and  that  no  default  In 
payment  of  Interest  had  occurred;  whereup- 
on he  rendered  judgment  dismissing  com- 
plaint, from  which  the  plalntlfl  appeals. 

Natb.  Pereles  &  Sons  and  Chas.  S.  Carter, 
for  appellant    John  Toohey,  for  respondoiti 

DODOB,  J.  (afta  stating  the  facts). 
When  one  enjoying  the  confidence  of  the  com- 
munity In  which  he  has  acted  as  Intermedi- 
ary between  investors  and  borrowers  of  mon- 
ey proves  to  have  been  both  dishonest  and 
insolvent,  complications  arise  of  the  most 
serious  character,  in  which  the  attempt  to  do 
Justice  must,  of  necessity,  be  painful  to  the 
courts;  for,  whatever  the  result,  one  party 
or  the  other — and  often  both — must  suffer  in- 
Jury;  sometimes  ruin.  The  strain  upon  the 
human  sympathies  is  frequently  such  as  to 
render  difficult  adherence  to  settled  rules  of 
law,  which.  In  individual  cases,  may  seem 
to  cast  the  burden  of  the  wrong  on  him 
who  can  least  well  bear  it.  Such  rules, 
however,  become  established  upon  many  and 
varied  conslderatlonB  as  likely,  in  the  long 
run,  to  approximate  most  nearly  to  Justice, 
and  to  minimize  the  wrong  as  far  as  possi- 
ble, and  must  be  applied  by  a  court  until, 
if  the  desired  results  are  not  obtained,  the 
lawmaking  power  shall  readjust  tliem. 
Within  some  six  years  past  this  court  has 
confronted  various  entanglements  arising 
out  of  too  notable  instances  of  abuse  of  con- 
fidence generlcally  like  that  of  Henry  Her- 
man now  presented,  and  has,  with  much 
anxiety  of  research,  ascertained  and  Bought 
to  'clearly  declare  certain  of  the  rules  which 
must  govern  the  rights  of  the  sufferers.  We 
cannot  forbear  expression  of  our  dlsappoint- 
m«it  that  counsel  in  this  case  have  seem- 
ingly wholly  failed  to  discover  or  avail  them- 
selves of  those  efforts  iu  performance  of 
their  duty  to  aid  both  the  trial  court  and 
this  in  administering  justice. 

Discussion  of  the  negotiability  of  the  note 
in  suit  may  be  dispensed  with  in  this  opin- 
ion, for  that  is  considered  and  settled  in 
Thorpe  T.  Mindeman  (decided  herewith)  101 
N.  W.  417.  Such  negotiability  being  estab- 
lished, there  results  the  rule  that  the  debtor's 
duty  is  to  pay  to  the  person  who  owns  the 
note  at  the  time  of  payment,  or  to  an  agent 
of  such  owner  actually  authorized  to  receive 
payment ;  that  no  payment  to  any  other  per- 
son can  be  of  any  effect  unless  made  in  re- 
liance upon  the  actual  possession  of  the  note, 
or  upon  words  or  acts  of  the  owner  so  un- 
ambiguously declaring  the  authority  of  such 
other  person  to  receive  such  particular  pay- 
ment as  to  estop  the  owner  from  denying 
Bu<A  authority.  Possession  of  a  negotiable 
Instrument  is  generally  the  sole  adequate 
evidence  of  apparent  authority  to  collect  up- 
on which  the  debtor  has  any  right  to  rely, 
or  can,  without  negligence,  do  so.     Miller 


Brewing  Go.  v.  llanasse,  S9  Wla.  09,  74  N. 
W.  585,  67  Am.  St  Rep.  854;  WInkelmann 
T.  Brickert  102  Wis.  60,  78  N.  W.  164;  Bar^ 
tel  V.  Brown,  104  Wis.  493,  80  N.  W.  801; 
Kohl  T.  Beach,  107  Wis.  400,  83  N.  W.  657, 
GO  L.  B.  A.  600,  81  Am.  St  Rep.  840 ;  Speoce 
T.  Pleper,  107  Wis.  468,  83  N.  W.  660;  Boyle 
T.  Lybrand,  113  Wis.  79,  88  N.  W.  904;  Joy 
V.  Vance,  104  Mich.  97,  62  N.  W.  140;  Big- 
gerstaff  v.  Marston,  161  Mass.  101,  36  N.  B. 
785;  Hollinshead  v.  Stuart  8  N.  D.  35,  77 
N.  W.  88,  42  L.  R.  A.  669.  Of  course,  there 
may  be  subsequent  ratification,  of  which, 
however,  nothing  Is  claimed  in  this  case. 
Piatt  V.  Schmltt  117  Wis.  489,  94  N.  W.  345. 
This  rule  has  been  held  sufficient  to  i&aj 
efficacy  to  such  acts  as  permitting  collection 
of  interest  or  even  prior  installments  of 
principal,  which,  in  relation  to  other  busi- 
ness not  involving  collection  of  negotiable 
paper,  might  well  suffice  to  establish  appar- 
ent agency.  Commercial  paper  has  always 
been  favored  in  the  law,  not  less  for  the  ul- 
timate benefit  of  the  giver  than  of  the  bold- 
er, and  the  rule  Just  referred  to  is  in  line 
with  that  policy.  It  is  so  simple,,  and,  once 
understood,  furnishes  so  easy  and  sure  a 
means  for  both  debtor  and  owner  to  protect 
themselves  against  imauthorized  acts  of  oth- 
ers, that  it  ought  not  to  be  weakened  or  con- 
fused. The  holder  can  always  be  safe  by 
retainhig  the  Instrument  in  his  possession; 
the  debtor,  by  refusing  payment  without  act- 
ual presentation.  It  is  Justifled  in  applica- 
tion to  negotiable  paper  distinctively  from 
other  property  by  the  very  dominant  purpose 
of  easy  and  probable  transfer  at  any  mo- 
ment so  that  what  may  be  true  as  to  owner- 
ship of  sndi  paper  on  one  day  is  likely  to 
have  changed  on  the  next  Of  the  probabil- 
ity of  such  change  the  negotiability  of  the 
instrument  is  a  continual  warning. 

The  last  consideration  is  ccmduslTe  against 
the  estoppel  sought  to  be  raised  against 
plaintiff  as  a  result  of  her  failure  to  protest 
her  ownership,  when,  in  August  1901,  she 
gained  knowledge  that  Herman,  in  taking 
the  extension  agreement  had,  in  effect  as- 
sumed to  act  as  the  owner  of  the  note  and 
mortgage.  Conceding  for  the  moment  that 
her  silence  might  have  confirmed  defendant 
in  the  belief  that  Herman  then  owned  the 
security,  no  estoppel  could  result  to  deny  bis 
ownership  at  any  subsequent  time,  for  the 
debtors  had  no  right  to  assume  that  owner- 
ship of  a  negotiable  note  would  continue; 
nor,  as  shown  by  the  above  authorities,  could 
they,  without  n^llgence,  act  on  such  assump- 
tion. Estoppel  arises  only  when  a  person 
may  reasonably  anticipate,  or,  as  is  some- 
times said,  intends,  a  change  of  position  by 
another  in  reliance  on  the  tormsse'B  act 
Kingman  v.  Graham,  61  Wi&  232,  242,  248, 
8  N.  W.  181;  Two  Rivers  Mfg.  Ca  ▼.  Day, 
102  Wis.  328,  332,  78  K.  W.  440.  One  is  not 
required  to  anticipate  negligence  nor  Igno- 
rance of  the  law  in  others  in  so  governing 
his  conduct  as  not  to  mislead  them  to  their 
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burt  Long  prior  to  IfiOl  the  law  was  well 
settled  that  one  Indebted  on  negotiable  paper 
had  no  right  to  pay  to  any  one  not  In  pos- 
session of  the  Instrument  Why,  then, 
should  the  plaintiff  anticipate  that  the  debt- 
or wotld  forego  that  care  7  She  exercised 
the  yery  precaution  against  any  collection 
of  principal  which  the  law  required,  by 
retaining  possession  of  the  principal  note 
while  she  put  Herman  in  jwsltion  to  bind 
her  in  receiving  Interest  by  delivering  in- 
to his  costody  the  coupons  as  they  matured. 
Further,  the  conduct  of  defendant  strongly 
negatives  reliance  by  her  on  any  more  si- 
lence of  plaintiff,  for  when  she  came  to 
make  final  payment  she  demanded  presenta- 
tion of  the  note,  and,  In  its  absence,  refused 
payment  Had  she  exercised  that  same  care 
on  the  other  occasions  which  she  herself 
deemed  proper  on  the  last,  she  would  have 
been  safe. 

We  can  find  nothing  to  remove  this  case 
from  the  carefully  considered  rule  of  the 
above  authorities,  nor  to  avoid  the  conclus- 
ion that  between  these  two  innocent  persons 
the  negligence  of  defendant  in  paying  to 
one  not  having  {wssesslon  la  so  responsible 
for  the  loss  that  It  cannot  be  Imposed  on  the 
plaintiff,  who  at  all  times  guarded  against 
such  result  by  keeping  the  note  in  her  own 
possession.  It  Is  the  former,  and  not  the  lat- 
ter, who  trusted  Herman  so  as  to  enable 
him  to  do  the  wrong. 

The  conclusion  thus  reached  In  favor  of 
the  plalntifTB  right  to  maintain  action  of 
foreclosure  necessitates  consideration  of  the 
very  slightly  argued  question  as  to  the  per- 
sonal UabiUty  of  this  defendant  It  will  be 
observed  that  upon  the  undlspnted  evidence 
and  the  findings  the  money  promised  to  be 
repaid  by  the  note  was  borrowed,  to  the 
knowledge  of  all  parties,  for  the  use  of  de- 
fendant's husband  in  his  own  business.  It 
was  not  borrowed  by  her,  and  did  not  in  any 
respect  come  to  her  private  or  separate  use, 
nor  was  it  borrowed  with  any  purpose  or 
understanding  that  It  was  to  be  used  with 
reference  to  her  separate  estete,  nor  was  It 
so  used.  While,  of  course,  under  her  stet- 
ntory  power  to  contract  with  reference  to 
her  separate  estete,  she  could  make  a  per- 
fectly valid  mortgage  thereon  to  secure  this 
or  any  other  debt,  she  could  not  bind  her- 
self to  a  legal  liability  by  the  mere  promise 
to  pay.  Oaynor  v.  Blewett,  86  Wis.  399,  67 
N.  W.  44;  Hoilister  v.  Bell,  107  Wis.  198, 
83  N.  W.  297 ;  Stock  v.  Padden,  111  Wis.  42, 
88  N.  W.  568;  Rltter  v.  Bruss,  116  Wis.  65, 
92  N.  W.  861.  The  conclusion,  therefore,  is 
irresistible  that  she  is  under  no-  such  liabil- 
ity for  the  Indebtedness  represented  by  this 
note,  and  the  plaintiff  is  not  entitled  to  any 
personal  Judgment  against  her  for  any  de- 
ficiency that  may  arise  upon  a  sale  of  the 
mortgaged  premises. 

Judgment  reversed,  and  cause  remanded, 
-with  directions  to  enter  Judgment  In  favor 
of  the  plaintiff  In  accordance  with  law. 


LAEV  LUMBEB  00.  v.  AUBB  et  aL 
(Supreme  Court  of  Wisconsin.    Nov.  15,  1904.) 

ICECHANIO'S  LIKN— irOBBCLOSUBE  —  1[ATEBIAI<— 
PCBFOSB  FOB  WHICH  rtTBRIBHED— nHDINO— 
KVIDERCE— enrnOIKNCY— NOTIOK  —  SKBVICS 
—STATUTE. 

1.  On  foreclosure  by  a  subcontractor  of  a  lien 
for  material  furnished  for  the  construction  of 
bnildings,  testimony  of  the  subcontractor's  sales- 
man that  the  sale  was  made  to  the  principal 
contractor  for  the  buildines  on  bills  presented 
by  the  contractor  specif yme  the  material  re- 
quired in  the  construction  of  the  improvementa, 
and  that  the  lumber  was  sold  for  that  purpose, 
ft  sufficient  to  support  a  finding  that  the  ma- 
terial furnished  by  the  subcontractor  was  sold 
and  delivered  to  be  used  by  the  contractor  for 
the  several  bnildings  of  the  defendant  owner; 
It  not  being  questioned  that  the  material  was 
In  fact  so  used. 

2.  Rev.  St.  1898,  |  8316,  provides  that  every 
subcontractor  who  fumlsnes  any  material  in 
any  of  the  cases  mentioned  in  the  preceding 
section  may  have  a  lien  if  within  60  days  after 
furnishing  such  materials  he  shall  give  notice 
in  writing  to  the  owner  or  his  agent  if  found 
in  the  county.  Held,  that  the  service  of  notice 
on  a  person  m  the  employ  of  a  nonresident  own- 
er is  sufficient  where  such  person  had  authority 
to  represent  Ae  owner  in  us  business  affairs. 

8.  A  notice  by  a  subcontractor  stating  that 
he  was  employed  to  furnish  and  did  furnish 
material  as  speciSed  for  the  construction  of  the 
building,  with  the  amount  due  from  the  prin- 
cipal contractor,  is  sufficient  without  setting 
out  the  conditions  of  the  sale  of  the  material  to 
the  principal  contractor. 

Marshall,  J.,  dissenting. 

Appeal  from  Superior  Oourt,  Milwaukee 
Oounty;  J.  0.  Ludwig,  Judge. 

Action  by  the  Laev  Lumber  Company 
against  Louis  Auer,  the  United  Stetes  Fidel- 
ity &  Guaranty  Company,  and  the  D.  K.  Jef- 
fris  Lumber  Company.  From  a  Judgment 
foreclosing  a  lien  in  favor  of  the  D.  K.  Jef- 
frie Lumber  Company,  Auer  and  the  guar- 
anty company  appeal.    Affirmed. 

An  action  to  enforce  a  lien  for  material 
furnished  by  plaintiff  In  the  construction 
and  erection  of  houses  for  the  defendant 
Louis  Auer.  The  cause  was  referred,  and 
the  referee  found  the  following  facts: 

The  defendant  D.  K.  Jeflris  Lumber  Com- 
pany Is  a  duly  organized  corporation  of  this 
state,  dealing  in  lumber.  The  defendant 
Louis  Auer  was  at  the  time  of  these  trans- 
actions the  owner  of  the  real  estate  described 
in  the  pleadings,  and  situated  in  the  city  of 
Milwaukee.  On  or  about  March  1,  1897,  he 
entered  into  a  contract  with  one  John  Ryan, 
a  contractor  and  builder,  for  the  erection  and 
construction  of  the  houses  described  in  the 
referee's  report  The  D.  K.  Jeffrie  Lumber 
Company  sold  and  delivered  to  John  Ryan 
lumber  and  shingles  of  the  value  of  |212.45. 
This  lumber  was  sold  by  the  D.  K.  Jethris 
Lumber  Oompany  to  beused  and  it  was  used 
by  the  defendant  John  Ryan  for,  In,  and 
about  the  erection  and  construction  of  the 
buildings  for  the  defendant  Louis  Auer  on 
the  real  estete  above  referred  to.  The  last 
charge  for  this  material  was  April  15,  1897. 

ft.  Bm  Ifechaalei'  Uus.  v^  M,  Cent.  DK.  1 16E. 
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On  June  12,  1897,  the  D.  K.  Jeffrls  Lumber 
Company  gave  notice  to  Louis  Auer  and  the 
Dnited  States  Fidelity  &  Guaranty  Company, 
claiming  a  subcontractor's  lien,  by  serving 
on  them  the  following  notice:  j 

"To  Mr.  LonlB  Auer  and  the  United  States 
Fidelity  &  Guaranty  Company — Gentlemen:  ' 
Ton  will  please  take  notice  that  the  under-  | 
signed,  the  D.  K.  Jeflrls  Lumber  Company, 
a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  state  of 
Wisconsin,  was  employed  by  John  Ryan  Lum- 
ber Company  at  the  city  of  Milwaukee,  Wis- 
consin, to  furnish  lumber  and  materials  as  set 
forth  In  the  annexed  statement  of  account 
marked  'Exhibit  A'  at  the  prices  therein  set 
forth ;  that  no  part  thereof  has  peen  paid,  but 
there  is  still  due  thereon  from  said  John  Ryan 
to  the  D.  K.  JefTrls  Lumber  Company  the  sum 
of  Two  Hundred  and  Forty-Four  Dollars  and 
twenty-flve  cents  ($244.26);  that  said  lumber 
and  materials  were  purchased  by  said  Ryan 
on  the  15th  day  of  April,  1897,  were  intended 
by  him  to  be  used  and  were  actually  used  In 
and  about  the  erection  and  construction  of 
your  five  dwelling  houses  and  two  fiats  situ- 
ated in  the  city  of  Milwaukee,  county  of  Mil- 
waukee and  state  of  Wisconsin,  In  the  Six- 
teenth Ward,  on  land  In  the  Southwest  Quar- 
ter of  Section  Thirty  (30)  In  Block  bounded 
on  the  North  by  Grand  avenue,  on  the  east 
by  Twenty-flfth  street,  on  the  South  by  Syc-  ' 
amore  street,  and  on  the  West  by  Twenty- 
sixth  street,  more  particularly  described  as 
follows,  to  wit:  In  Block  One  (1)  Cross  and 
Ludington's  Addition  the  South  Sixty-seven 
(67)  feet  of  the  North  Two  Hundred  Seven- 
teen (217)  feet  of  the  East  One  Hundred 
Fifty-one  and  sixty-six  hundredths  (151.66) 
feet  and  the  East  One  Hundred  Twen^  (120) 
feet  of  the  South  One  Hundred  Thirty  (130) 
feet,  being  part  of  the  present  Lots  Eleven, 
(11)  Twelve  (12)  and  Fourteen  (14),  and  all  of 
Lots  Thirteen  (13),  Twenty-one  (21),  Twenty- 
two  (22),  Twenty-three  (23),  and  Twenty-four 
(24),  in  said  Block  One  (1). 

"Please  take  further  notice  that  the  said 
D.  K.  Jeffrls  Lumber  Company,  the  under- 
signed, hereby  claims  a  lien  upon  said  dwell- 
ing houses  and  flats  and  the  lots  upon  which 
the  same  are  situated  for  the  lumber  and  ma- 
terials furnlslied,  in  accordance  with  Chap- 
ter 143  of  the  Revised  Statutes  of  the  State 
of  Wisconsin  and  the  acts  amendatory  there- 
of, and  upon  all  the  right,  title  and  Interest 
which  you  bad  in  said  lands  upon  which  said 
houses  are  situated  at  the  time  said  lumber 
and  materials  were  furnished  and  delivered 
to  the  amount  of  Two  Hundred  and  Forty- 
four  Dollars  and  Twenty-flve  cents  ($244.25) 
as  afores.iid. 

"Yours  respectfully', 

"D.  K.  Jeffrls  Lumber  Company, 
"By  Stark  &  Hansen,  Its  Attorneys. 

"Dated  Milwaukee,  June  12th,  A.  D.  1897.'' 
—Giving  amount  due  therefor,  with  attached 
statement,  properly  signed.  The  D.  K.  Jef- 
frls Lumber  Company  filed  Its  claim  for  lien 


July  16,  1807,  on  the  property,  and  brought 
this  action  within  due  time  to  recover  the 
amount  due  and  to  establish  their  lien. 

Upon  the  confirmation  of  the  referee's  re- 
port by  the  court,  Judgment  was  awarded  for 
the  amount  due,  and  a  foreclosure  and  sale 
of  all  of  defendant's  interest  In  so  much  of 
the  property  as  might  be  found  necessary  to 
satisfy  the  Judgment  This  Is  an  appeal 
from'  the  Judgment  by  the  defendant  Looia 
Auer,  owner  of  the  property,  and  by  the  de- 
fendant the  United  States  Fidelity  &  Guar- 
anty Company,  the  surety  of  the  principal 
contractor  to  protect  the  owner  against  me- 
chanics' liens. 

Winkler,  Flandws,  Smith,  Bottum  &  Vilas 
and  F.  H.  Remington,  for  appellants.  Otto 
R.  Hansen,  for  respondents  Leav  Lumljer 
Oo.  and  D.  K.  Jeffrls  Lumber  Co. 

8IEBECKER,  J.  (after  stating  the  facts). 
It  Is  contended  the  court  erred  In  confirming 
the  finding  of  the  referee  to  the  effect  that 
the  material  furnished  by  the  D.  K.  Jeffrli 
Lumber  Company  was  sold  and  delivered  to 
be  used  by  the  principal  contractor  for,  hi, 
and  about  the  erection  and  cmstruction  of 
the  several  buildings  of  the  defendant  Louis 
Auer.  Upon  examination'  of  the  proof,  we 
find  that  this  finding  is  supported  by  the  evi- 
dence of  the  salesman,  Mr.  Brink,  who  was 
In  the  employ  of  the  lumber  company,  and 
made  the  sale  of  the  material  to  Mr.  Byan, 
the  principal  contractor.  He  testified  that 
the -sale  of  the  material  was  made  by  hbD 
upon  bills  presented  by  the  contractor,  speci- 
fying the  material  required  in  the  construc- 
tion of  these  buildings,  and  fortbermore  that 
the  lumber  was  sold  and  delivered  for  that 
purpose.  It  is  not  questioned  but  that  the 
material  was  In  fact  used  for,  in,  and  about 
the  erection  and  construction  of  the  buildings 
owned  by  the  defendant  Louis  Auer.  It  is 
urged  that  the  referee  erred  in  the  finding, 
approved  by  the  court  that  the  D.  K.  Jeffris 
Lumber  Company  made  claim  for  a  material- 
man's lien  by  giving  notice  In  writing,  as  re- 
quired by  statute,  to  the  owner  of  the  build- 
ings; that  It  bad  been  employed  by  the  prin- 
cipal contractor  to  furnish  and  that  it  did 
furnish  him  materials,  with  a  statement  of 
the  material  furnished,  and  the  amount  due 
therefor  from  the  principal  contractor.  This 
finding  Is  first  assailed  upon  the  ground  that 
no  proof  of  the  proper  service  of  this  notice 
upon  the  owner  was  made.  The  statute  pro- 
vides that  such  service  may  be  made  upon 
the  owner  or  his  agent  If  to  be  found  in  the 
coimty  where  the  property  is  situated,  and. 
If  neither  can  be  found  therein,  by  filing  the 
notice  in  the  ofiSce  of  l!he  clerk  of  the  circuit 
court  of  such  county.  The  notice  was  served 
upon  Mr.  Fehr,  then  in  the  employ  of  the 
owner,  who  waq  out  of  the  state.  It  appears 
that  Fehr  attended  to  the  business  of  Mr. 
Aner  in  his  absence,  and  had  authority  to 
represent  him  In  transactions  pertaining  to 
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bli  buslnen  affaire  Tbese  circumstances, 
aa  established  by  the  evidence,  clearly  show 
seirice  of  this  notice  npon  the  owner's  agent 
It  l8  contended  farther  that  the  written 
notice  served  Is  Insafilclent,  nnder  the  re- 
quirements of  the  Btatnte.  Appellants  ar- 
gue tbat  this  notice  should  state  that  at  the 
time  of  the  sale  of  this  material  to  the  prin- 
cipal contractor  It  was  agreed  that  the  ma- 
terial was  furnished  to  be  used  "for  or  In  or 
abont"  the  erection  or  construction  of  the 
buildings.  The  statute  (section  33115,  Rev. 
St  189S)  provides  that  a  subcontractor  of  a 
principal  contractor,  furnishing  any  material 
to  «nch  principal  contractor,  "In  any  of  the 
'cases  mentioned  In  the  preceding  section  shall 
lie  entitled  to  the  lien  and  remedy  given  by 
this  chapter;    If   within   sixty   days   after 

*  *  *  furnishing  such  materials,  he  shall 
gift  notice  In  writing  •  •  •  setting 
forth  that  he  has  beea  employed  by  such 
principal  contractor  •  •  •  to  •  •  • 
furnish   and    has    •    •    •    furnished   such 

•  •    *    materialj"  etc.    The  words  "such 
material"  manifestly  refer  to  material  fur- 
nished under  the  circumstances  and  condi- 
tions of  the  preceding  section,  giving  a  lien 
to  the  principal  contractors  for  material  fur<- 
nished  to  be  used  "for  or  In  or  about"  the 
erection  or  construction  of  buildings.    It  Is 
npparent  that  no  such  lien  can  be  maintained 
unless  the  material  so  furnished  was  used 
"for  or  In  or  about^'  the  erection  or  construc- 
tloo  of  the  building.     Does  the  statute,  how- 
erer,  require  these  conditions  of  the  sale  and 
delivery  of  the  materials  so  furnished  to  be 
set  forth  In  the  notice?    The  statute  requires 
that  the  notice  shall  set  forth  that  he  has 
iieen  employed  by  the  principal  contractor  to 
furnish  and  tbat  he  has  furnished  such  ma- 
terial, with  a  statement  of  the  material  fur- 
nished, and  the  amotint  due  therefor  from  the 
principal  contractor,  and  that  he  claims  the 
lien  given  by  the  chapter.    The  requirement 
that  the  subcontractor  shall  set  forth  in  the 
notice  that  he  has  been  employed  to  furnish 
uDd  has  furnished  such  material  does  not  im- 
port that  the  purposes  and  conditions  of  the 
«ale  and  delivery  of  the  material  to  the  prin- 
cipal contractor  shall  be  set  out  In  the  no- 
tice.   If  It  sets  forth  the  facts  that  he  was 
employed  to  fumisb  and  that  he  did  furnish 
material  as  specified  for  the  erection  and 
construction  of  the  building,  with  the  amount 
due  from  the  principal  contractor,  the  terms 
and  conditions  of  the  statute  are  fulfilled. 
The  purposes  of  this  statute  are  twofold — 
first,  to  secure  payment  to  persons  who  fur- 
nish   material   or   perform   labor   upon   the 
structures  therein  mentioned;    and,   second, 
to  apprise  the  owner  that  a  claim  therefor  is 
made  for  the  amount  due  for  such  labor  or 
matertaL    These  purposes  are  fulfilled  by  a 
notice  setting  forth  the  facts  as  above  stated. 
We  find  no  express  requirement  in  the  lan- 
goage  of  ttae  statute  that  the  terms  and  con- 
ditions  of  furnishing  the  material  to   the 
prindpel  cmitractor  shoald  be  set  out  In  the 


notice  for  a  claim  for  a  Hen,  ai^d  we  find 
that  the  objects  of  the  statute  are  fully  ac- 
complished by  a  notice  for  a  claim  of  a  lien 
setting  forth  that  the  claimant  was  employ- 
ed by  the  principal  contractor  to  furnish  and 
that  he  did  furnish  material  as  specified  for 
the  erection  and  construction  of  the  build- 
ing. The  notice  given  by  the  I>.  K.  Jeffrls 
Lumber  Company  meets  these  requirements, 
and  Is  BufBdent  under  the  statute.. 

We  find  no  errors  In  the  record,  and  must 
affirm  the  Judgment  The  judgment  la  af- 
firmed. 

MARSHALL,  I.  (dissenting).  I  am  unable 
to  agree  with  my  Brethren  as  to  the  suffi- 
ciency of  the  notice  served  upon  the  proprie- 
tor of  the  building.  Tbat  grows  out  of  In- 
ability to  agree  with  them  as  to  the  meaning 
of  section  3316,  Rev.  St  1888. 

It  is  conceded  as  to  the  facta  of  this  case 
that: 

(1)  Section  3814  made  It  a  condition  pre- 
cedent of  the  right  of  the  principal  contractor 
to  acquire  a  Hen  upon  a  building  for  material 
furnished  to  the  proprietor  thereof  that  such 
material  shall  be  furnished  "for  or  In  or 
about  the  erection,  construction,  repair,"  etc. 
"thereof." 

(2)  A  subcontractor  can  only  acquire  a 
Hen,  where.  If  the  material  were  furnished 
by  the  principal  contractor,  he  might  do  so. 

(3)  The  lien  petition  in  either  case  must 
necessarily  show  that  the  materials  were 
furnished  as  specified  In  section  3314. 

(4)  It  Is  a  condition  precedent  to  the  right 
of  a  subcontractor  to  acquire  a  Hen  that  he 
shall  have  compUed  with  section  3316,  as  to 
giving  notice  to  the  proprietor  of  the  build- 
ing, and  that  It  is  essential  to  such  notice 
that  It  contains  all  the  features  Indicated  by 
such  section. 

(5)  The  notice  given  by  the  subcontractor 
in  this  case  did  not  Inform  the  proprietor  of 
the  purpose  for  which  the  material  was  fur- ' 
nished; — ^that  It  did  no  more  than  to  Inform 
him  that  the  respondents  sold  the  material 
mentioned  to  the  principal  contractor,  and 
that  the  latter  intended  to  use  the  same  in 
or  upon  the  building  In  question,  and  that  the 
same  was  so  used;  and  that  the  subcontract- 
or claimed  a  lien  upon  such  building  under 
chapter  143,  Rev.  St.  1898.  All  of  which 
might  be  true  and  the  respondent  at  the 
time  of  the'  sale  of  the  material,  have  had  no 
Idea  whatever  as  to  what  use  the  purchaser 
Intended  to  put  the  same  to,  much  less  that 
the  seller  furnished  such  material  on  the 
faith  of  any  prospective  use  thereof. 

It  Is  held  here  that  section  3315,  aforesaid, 
only  requires  the  notice  to  show  that  the 
subcontractor  furnished  the  principal  con- 
tractor material  of  a  lienable  kind,  the  agreed 
price  therefor,  the  amount  due  for  the  same 
and  that  the  former  claims  a  lien  for  such 
amount  upon  the  building  specified,  under 
chapter  143  of  the  statutes; — that  the  notice 
is  good  though  it  be  entirely  silent  as  to 
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whether  the  material  was  fnmlshed  on  the 
faith  of  the  building  or  not  I  cannot  agree 
to  that  To  me  the  statnta  reada  plainly  oth- 
erwise. 

Section  8814,  aforesaid,  ao  fiur  as  material 
to  the  matter  under  discusaion,  reads  thla 
way: 

"Every  jwrson  who  •  •  •  as  principal 
contractor    •    •    •    furnishes  any  materials 

*  *  *  for  or  In  or  about  the  erection,  con- 
struction, repair,"  etc.,  "•  •  •  of  any 
dwelling  house,  •  •  •  shall  have  a  lien 
thereupon,"  etc. 

Section  3315,  aforesaid,  so  far  as  It  con- 
cerns this  case,  reads  this  way: 

"Brery  person  who,  as  subcontractor  of  a 
principal  contractor  •  •  •  furnishes  any 
materials  *  *  *  in  any  of  the  cases  men- 
tioned in  the  pre'cedlng  section  may  hare  the 
Hen  and  remedy  given  by  this  chapter  It, 
within  sixty  days  after  •  •  •  f nmlshlng 
such  materials,  he  shall  give  notice  in  writ- 
ing to  the  owner,  or  his  agent,  of  the  prop- 
erty to  be  affected  by  such  lien  •  •  • 
setting  forth  that  he  has  been  employed  by 
such  principal  contractor  •  •  •  to  fur- 
nish or  has  furnished,  such  •  •  •  mate- 
rial, with  a  statement  of  *  *  *  the  ma- 
terials furnished,  the  amount  due  therefor 
from  such  principal  contractor  •  •  • 
and  that  he  claims  the  Hen  given  by  this 
chapter." 

Is  it  not  perfectly  plain  that  the  words  "In 
any  of  the  cases  mentioned  In  the  preceding 
section"  refer  to  that  part  of  section  3314 
above  quoted?  Again,  is  It  not  perfectly 
plain  that  the  words  "^  furnish,  or  furnish- 
ed such  material"  refer  to  the  preceding 
wprds  "In  any  of  the  cases,"  etc.,  and  refer 
thence  to  the  aforesaid  feature  of  section 
3314?  I  cannot  escape  the  conclusion  that 
it  Is.  If  I  am  right,  then  the  true  meaning 
of  the  section  can  readily  be  made  unmis- 
takable by  interpolating  into  it  in  place  of 
"in  the  cases  mentioned  in  the  preceding  sec- 
tion" the  antecedent  thereof,  and  in  place  of 
"been  employed  by  such  principal  contractor 
to  furnish,  or  has  furnished  such  materials" 
that  which  such  words  relate  to,  thus: 

"Every  person  who,  aa  a  subcontractor  of 
a  principal  contractor  •  •  •  furnishes 
any  materials  for  or  in  or  about  the  erec- 
tion, construction,  etc.,  "of  any  dwelling 
bouse,"  etc.,  "may  have  the  lien  glVen  by 
this  chapter  if,  within  sixty  days  after  fur- 
nishing such  materials,  be  shall  give  notice 
In  writing  to  the  owner,  or  his  agent  of  the 
property  to  be  affected  by  such  lien  •  •  • 
setting  forth  that  he  has  •  *  •  furnish- 
ed materials  for  or  in  or  about  the  erection, 
construction,  repair,"  etc.,  "•  •  •  of  any 
dwelling  house,    with   a   statement   of  the 

*  *  *  materials  furnished,  the  amount 
due  therefor  from  such  principal  contractor 

*  *  *  and  that  he  claims  the  lien  given  by 
this  chapter." 

I  am  unable  to  see  why  my  process  of  rea- 
soning Is  not  legitimate  and  perfectly  logical 


and  this  result  inevitable:  tbe  notice  in  tiil» 
case  was  clearly  insufficient  &nd  the  Judg* 
ment  appealed  from  should  be  rovened. 


NBWBBBSX  V.  GIBSON. 
(Supreme  Court  of  Iowa.     Nov.  17,  1904.) 

PAKTKEBSHIP— BKPI.KVIN— HIOHT  TO   ICAIRTAIN 
ACTIO  N— D  AKAOn— BTATUTK. 

1.  Plaintiff  and  defendant  who  were  partners 
in  a  livery  stable  business,  executed  a  ivritten 
agreement  whereby  plaintiff  sold  to  the  defend- 
ant his  half  of  the  livery,  after  taking  out  four 
specified  horses  at  invoice  price,  the  contract 
providing  that  poaaesslon  was  to  be  given  aa 
soon  as  tae  invoice  was  completed.  On  the  same 
day  the  stock  was  Invoiced  and  the  sole  poaees- 
sion  surrendered  to  the  defendant  who  con- 
tinued the  business  antU  some  time  thereafter^ 
when  he  sold  and  transferred  it  to  a  third  per- 
son. Three  of  the  horses  which  were  takes, 
from  the  stock  by  the  plamtiff  were  retained  by 
the  defendant  and  sold  by  him  with  the  other 
stock.  Held,  that  plaintiff  could  sue  defendant 
to  recover  the  horses  or  their  value,  though  the 
general  partnership  business  was  unsettled,  and 
an  action  for  an  accounting  between  them  was 
pending  in  egulty  at  the  time  of  the  triaL 

2.  Under  Code,  |  4178,  givhig  the  option  t»- 
plaintlff  in  replevin  to  recover  the  property  or 
Its  value,  plaintiff  is  entitled  to  recover  for  the 
detention  of  property  belonging  to  him,  which 
defendant  sola  and  deiivereof  to  a  third  petson, 
though  plaintiff  elected  to  take  a  money  judg- 
ment for  the  value  of  the  property,  it  appearing 
that  plaintiff  treated  the  conversion  as  complet- 
ed at  the  time  of  the  trial,  and  asked  for  the 
value  of  the  horses  at  that  time. 

Appeal  from  District  Court,  Websfter  Coun- 
ty;  W.  D.  Evans,  Judge. 

Suit  at  law  to  recover  spedflc  personal 
property.  Trial  to  a  Jury,  and  a  verdict  and 
Judgment  for  the  plaintiff.  The  defendant 
appeals.    Affirmed. 

Healy  Bros.  A  Kelleher,  for  appellant. 
William  T.  Chantland  and  Kenyon  &  O'Con- 
nor, for  appellee. 

SHERWIN,  J.  The  parUes  to  this  acUon 
were  partners  in  the  livery  business  and  on 
the  17th  day  of  August  1902,  they  executed 
a  written  memorandum  of  agreement  as  fol- 
lows: "Newberry  sells  Olbson  his  one-lialC 
of  livery  at  10  per  cent  off  on  all  atufl,  after 
taking  out  four  horses  aa  follows:  Tony  and 
Oolddust  Barney  and  Chub,  at  Invoice  price; 
possession  to  be  given  as  soon  as  invoice  com- 
pleted." On  the  same  day  the  livery  stock 
was  invoiced,  and  the  sole  posseasion  there- 
of surrendered  to  the  defendant  who  there- 
after continued  the  buainess  until  some  time 
later,  when  he  sold  and  transferred  the  same 
to  a  third  party.  Three  of  the  horses  whicb 
were  to  be  taken  from  the  stock  by  the 
plaintiff  were  retained  by  the  appellant  and 
afterwards  sold  with  the  other  stock,  and 
this  suit  was  brought  to  recover  possession 
of  said  horses  or  their  value.  At  the  time 
of  the  sale  of  the  plaindfTs  interest  in  tlie 
business  and  at  the  time  of  the  trial  In  tb» 
district  court  the  general  partnership  busi- 
ness was  unsettled,  and  on  ti»  latter  date- 


Digitized  by 


Google 


Iowa) 


STATB  T.  HBATH. 


429 


there  was  pending  an  action  in  eqnlty  for 
an  accounting  between  tbem.  It  la  contend- 
ed that  this  action  could  not  be  maintained 
while  the  general  partnership  affairs  were 
unsettled,  because  of  the  rule  that  no  suit 
at  law  can  be  maintained  by  one  partner 
against  another  until  there  has  been  a  settle- 
ment or  an  accounting  between  them.  This 
is  undoubtedly  the  general  rule  as  to  partner- 
ship matters,  but  It  Is  not  the  rule  as  to  de- 
mands arising  from  transactions  unconnected 
with  the  partnership,  or  which  have,  by  tb* 
partners  themselves,  been  Isolated  from  the 
general  partnership  account  Vapereau  v. 
Holcombe  (Iowa)  98  N.  W.  279;  2  Llndley  on 
Partnership,  663,  565.  Hence  It  Is  that.  If 
the  horses  in  question  became  the  Indlvldaal 
property  of  the  plaintiff  by  the  terms  of  the 
agreement  of  August  17th,  as  carried  oat 
by  the  subsequent  Invoice  and  delivery  of 
tbe  property  to  the  defendant,  the  plaintiff 
can  certainly  maintain  this  action.  Tbe 
court  so  Instructed,  and  we  think  there  was 
sufficient  evidence  to  supporl^the  Issue  and 
warrant  the  instruction. 

It  Is  said  there  was  no  competent  evidence 
as  to  the  plaintiff's  damages  for  the  wrong- 
ful detention  of  the  property;  but  we  think 
otherwise.  It  was  shown  that  the  horaea 
were  ordinary  livery  stock,  and  the  value 
at  their  use  as  such  was  sufficiently  proven. 
The  plaintiff  was  allowed  f  150  for  the  deten- 
tion of  the  horses,  and  the  appellant  contends 
that  he  Is  not  entitled  to  this  because  he 
elected  to  take  a  money  Judgment  for  the 
ralue  of  the  property.  But  such  an  election 
can  make  no  difference  with  his  right  to 
recover  damages  for  the  wrongful  detention 
of  the  horses.  The  statute  (Code,  {  4178) 
gives  this  option,  and  In  this  particular  case 
the  defendant  had  parted  with  the  property. 
The  pleadings  and  the  evidence  show  that 
the  plaintiff  treated  the  conversion  as  com- 
pleted at  the  time  of  the  trial,  and  he  asked 
for  the  value  of  the  horses  at  that  time.  He 
was  therefore  entitied  to  recover  the  value 
of  their  use  during  their  detention  from  him. 
In  Powers  v.  Benson,  120  Iowa,  428,  94  N. 
W.  929,  we  held  that  the  Injured  party  may 
elect  to  treat  the  property  as  converted  at 
the  time  It  is  taken  from  him,  or  to  treat  It 
as  converted  at  the  time  of  the  trial,  and 
said:  "But  It  is  manifest  that,  where  the  in- 
jured party  elects  to  treat  the  property  as 
converted  at  tbe  time  It  was  taken  from  him, 
and  to  recover  Its  value  at  that  time,  be 
should  not  be  permitted  to  recover  damages 
for  Its  detention  thereafter."  This  rule  we 
l>clieve  to  be  sound,  and  adhere  to  It  But  if 
tbe  Injured  party,  by  his  pleadings  and  proof, 
elects  to  treat  the  conversion  as  taking  place 
at  tbe  time  of  the  trial,  and  asks  to  recover 
the  value  of  the  property  at  that  time,  he 
may  also  recover  damages  for  its  detention 
if  it  have  a  special  value  for  its  use.  Both 
rules  are  Just,  and  calculated  to  fully  protect 
a  party  whose  property  has  been  unjustiy 
taken  and  detained,  and  such  is  tbe  intent 


and  policy  of  the  law.  In  one  case  the  true 
owner  treats  the  property  as  having  passed 
from  his  ownership  at  the  time  it  was  taken 
from  him,  and  in  such  case  he  should  not,  of 
course,  recover  for  the  use  of  another's  prop- 
erty, while  in  the  other  case  he  treats  it  as 
his  property  tmtil  the  trial  of  the  Issue,  and 
asks  to  recover  its  ralne  then,  and,  if  his 
claim  be  sustained,  and  the  property  has 
been  wrongly  kept  from  him,  it  is  but  Just 
that  he  recover  the  value  of  its  use.  This 
was,  in  effect,  the  holding  in  Becker  v.  Staab, 
114  Iowa,  319,  86  N.  W.  305,  for  we  there 
quoted  with  approval  from  a  Michigan  case 
wherein  the  value  of  the  property  at  the 
time  the  •writ  was  issued  was  proven,  and 
the  holding  was  that  there  jvas  a  sale  of 
the  property  at  tbe  date  of  Its  taking. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 


STATE  V.  HBATH. 
(Supreme  Conrt  of  Iowa.     Nov.  17,  1904.) 

FETSICIAKS— BEOmCATIOn  BT  BTATB— STATU- 
TOBT  PROVISIONS— CONBTEUCTION— VALIDITY 
—VIOLATION— QUKSTIOW  FOB  JUBT. 

1.  Code,  {  2579,  declaring  that  any  person 
■hall  be  held  to  practice  medicine  "who  shall 
publicly  profess  to  be  a  physician,  •  •  • 
and  assume  the  duties,  or  who  shall  make  a 
practice  of  prescribing  or  of  prescribing  and 
fuTDishing  medicine  for  tbe  sick,  or  who  shall 
publicly  profess  to  cure  or  heal,  divides  those 
practicing  medicine  into  three  classes:  (1)  All 
who  profess  to  be  physicians  and  assume  the  du- 
ties ;  (2)  all  who  make  a  practice  of  prescrib- 
ing and  furnishing  medicine  for  the  sick;  (3) 
all  who  publicly  profess  to  heal,  under  circum- 
stances indicating  that  it  is  made  with  the  idea 
of  undertaking  the  treatment  of  the  sick. 

2.  A  person  publicly  professes  to  heal,  in  an- 
nouncing to  the  public  generally  his  skill  in  the 
art  of  healing,  and  is  guilty,  under  Code,  $ 
2580,  if  without  a  certificate  and  not  within 
the  statutory  exceptions,  and  this  is  done  for 
the  purpose  of  treating  those  who  may  engage 
his  attention,  without  proof  that  he  has  actual- 
ly undertaken  to  do  so. 

3.  The  statutes  regulating  the  practice  of 
medicine  do  not  discriminate  between  the  differ- 
ent schools  of  medicine,  but  merely  exact  that 
the  practitioner  of  whatever  school  shall  have  n 
certificate  from  the  Board  of  Medical  Exam- 
iners, and  shall  exercise  the  skill  usually  txw- 
sessed  by  practitioners  in  good  standing  of  tiiat 
school,  and  are  valid. 

4.  Code,  i  2576,  requiring  all  persons  under- 
taking to  practice  medicine,  regardless  of  the 
particular  school,  to  be  examined  in  anatomy, 
physiology,  general  chemistry,  pathology,  sur- 
gery, and  obstetrics,  is  a  reasonable  regulation, 
and  is  valid ;  but  tbe  examination  must  cor- 
respond to  the  school  to  which  the  applicant 
purposes  to  practice. 

5.  The  question  whether  a  person  who  public- 
ly professed  to  heal  a  great  variety  of  diseases 
by  the  method  known  as  "magnetic  treatment," 
and  did  so  for  the  purpose  of  procuring  patients 
and  treating  them,  without  having  obtained  a 
certificate  to  practice,  was  guilty  of  violating 
Code,  jl  2580,  prohibiting  the  practice  of  med- 
icine without  first  having  obtained  a  certificate 
so  to  do,  was  for  the  jury. 

Appeal  from  the  District  Court;  Boone 
County;  W.  D.  Evans,  Judge. 

1 2.  See  Physlcluu  and  Surgeons,  voL  »,  Cent, 
Sis.  i  6. 
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The  defendant  was  accused  in  the  indict- 
ment of  the  crime  of  practicing  medicine 
wltltont  having  obtained  a  certiflcate  enti- 
tling blm  8o  to  do.  On  the  trial  It  was  stip- 
ulated that  the  defendant  engaged  rooms 
and  advertised  as  follows: 

"Cancer  Specialist  and  Magnetic  Treat- 
ments. Dr.  O.  H.  Heath  cures:  Abscess,  An- 
chylosis, Apoplexy,  Asthma,  All  eye  troubles, 
Brain  fever,  Bright's  Disease,  Bronchitis, 
Cancer,  Catarrh  (nasal,  throat  and  stomach). 
Chills,  CJolds,  Constipation,  Croup,  Curvature 
of  the  Spine,  Deafness,  Diabetes,  Diphtheria, 
Dizziness,  Dropsy,  Dyspepsia,  Earache,  Ecze- 
ma, Epilepsy,  Erysipelas,  Exhaustion,  Faint- 
ing, All  Female  troubles.  Bilious,  Hay,  Ma- 
laria and  Typhoid  fever.  Fistula,  Fits,  (kill- 
stones.  Goiter,  Gont,  Gravel,  Headache, 
Heartburn,  Heart  trouble.  Hernia,  Hip-Joint 
disease.  Hoarseness,  Hysteria,'  Indigestion, 
Influenza,  Insomnia,  Jaundice,  Kidney  trou- 
ble, £a  Grippe,  Liver  trouble.  Lockjaw,  Lum- 
bago, Milk  Leg,  Nausea,  Nervous  Prostration, 
Neuralgia  of  Head  or  stomach.  Palpitation, 
Paralysis,  Peritonitis,  Piles,  Pleurisy,  Pneu- 
monia, Rheumatism  (Acute,  Inflammatory,  or 
Sciatica),  Scrofula,  Stiff  neck  and  Joints, 
Stomach  trouble.  Stricture,  Tumors,  Varico- 
cele, Wens,  White  Swellings,  and  all  Chronic 
diseases  successfully  treated.  Bain  Block, 
corner  Story  and  Tenth  Streets.  New  'Phone, 
468.  Mrs.  Ida  M.  Anderson  and  Mrs.  Sey- 
mour Heath  Mental  Healers  and  Teachers' 
Class.  Individual  and  absent  work  in  men- 
tal science,  the  art  of  attracting  Opulence 
and  scientiflc  Auto-suggestion.  We  teach 
self-healmg  and  how  to  make  weak  consti- 
tutions strong.  Health,  Magnetism,  talent 
genius  for  business  or  any  profession  devel- 
oped by  our  treatment  and  influence — ^pres- 
ent or  absent  Development  along  Psychic 
and  Occult  lines  a  specialty.  Bain  Block, 
comer  Story  and  Tenth  Streets.  New  'Phone, 
468." 

He  came  to  Boone  to  treat  people,  and  had 
patients  call  on  him  for  consultation.  His 
method  was  by  what  is  known  as  "magnetic 
treatment,"  but  be  did  not  in  fact  treat  any 
person  In  Boone  county  as  a  doctor  or  physi- 
cian or  osteopath,  and  did  not  receive  any 
compensation  for  treatment  to  be  had  in  the 
future.  Should  he  have  had  patients,  he  ex- 
pected compensation  for  treatment,  though 
he  never  pretended  to  use  any  medicines  or 
drugs,  or  resort  to  surgery  in  any  form.  Up- 
on this  showing,  together  with  an  admission 
that  defendant  had  never  obtained  a  certifl- 
cate from  the  State  Board  of  Medical  Exam- 
iners, the  court,  on  motion,  directed  a  ver- 
dict of  acquittal,  and  Judgment  was  entered 
accordingly.     The  state  appeals.     Reversed. 

Charles  W.  Mullan,  Atty.  Gen.,  and  L.  De 
Graff,  Asst.  Atty.  Gen.,  for  the  State.  J.  U 
Carney,  for  appellee. 

LADD,  J.  Certain  penalties  are  denoun- 
ced by   section   2580  of  the  Code   against 


those  who  shall  practice  medicine,  surgery,  or 
obstetrics  In  this  state  without  first  having 
obtained  and  filed  for  record  the  certificate 
required  by  the  chapter  of  which  that  sec- 
tion forms  a  part  Section  2579  defines  wbo 
shall  be  deemed  to  be  practicing  medicine  as 
follows:  "Any  person  shall  be  held  as  pra^ 
tlclng  medicine,  surgery  or  obstetrics,  or  to 
be  a  physician,  within  the  meaning  of  tbe 
chapter,  who  shall  publicly  profess  to  be  a 
physician,  surgeon  or  obstetrician,  and  as- 
sume the  duties,  or  Who  shall  make  a  prac- 
tice of  prescribing  or  of  prescribing  and  tar- 
nishing medicine  for  the  sick,  or  who  shall 
publicly  profess  to  cure  or  heal."  Appellee 
argues  that  either  the  "or"  preceding  the  last 
clause  should  be  construed  as  "and,"  so  that, 
to  be  a  practitioner  of  medicine,  one  must 
not  only  profess  to  core  or  heal,  bat  also 
"make  a  practice,  of  prescribing  or  prescrib- 
ing and  furnishing  medicine  for  the  sick," 
or  else  that  the  clauses  subsequent  to  "as- 
sume the  duties"  should  be  treated  as  enn- 
merated  In  the  alternative,  so  that  one,  to  be 
a  practitioner,  "shall  profess  to  be  a  phyri- 
dan,  surgeon  of  obstetrlciaii,"  and  also  "shall 
publicly  profess  to  cure  or  heaL"  But  nei- 
ther suggestion  is  In  harmony  with  the  nat- 
ural or  grammatical  construction  of  the  lan- 
guage employed.  The  repetition  of  tbe  word 
"who,"  which  manifestly  refers  to  "an.v 
person,"  precludes  the  thought  contended  for. 
Had  the  subsequent  clauses  been  intended 
as  in  the  alternative  with  "assume  the  dn- 
ties,"  "who  shall,"  In  each,  would  have  been 
omitted.  The  manifest  intention  of  the  Leg- 
islature was  to  divide  those  who  shall  be 
deemed  practicing  medicine  Into  three  class- 
es: (1)  all  "who  shall  profess  to  be  a  physi- 
cian, surgeon  or  obstetrician  and  assume  tbe 
duties";  (2)  those  "who  shall  make  a  prac- 
tice of  prescribing  or  prescribing  and  fur- 
nishing medicine  for  the  sick";  and  (3)  those 
"who  shall  publicly  profess  to  cure  or  heal." 
It  Is  doubtless  true  that  a  mere  public  pro- 
fession of  an  ability  to  heal  would  not  saV 
Ject  any  one  to  the  penalties  of  the  law. 
Such  profession  must  be  made  under  such 
circumstances  as  to  indicate  that  It  Is  made 
with  a  view  of  undertaking  to  cure  the  af- 
flicted. One  publicly  professes,  in  announ- 
cing to  the  public  generally  his  claim  of  skill 
In  the  art  of  healing;  and  is  guilty,  under 
section  2580  of  the  Code,  If,  without  a  cer- 
tificate, and  not  within  the  statutory  excep- 
tions, this  is  done  with  the  purpose  of  treat- 
ing the  maladies  of  patients  who  may  en- 
gage his  attention.  There  Is  some  reason  for 
not  exacting  proof  of  actual  treatment  in  all 
cases.  Should  one  profess  to  he  a  physician, 
and  assume  the  duties  or  prescribe  for  the 
sick,  llttie  difficulty  might  be  experienced  In 
obtaining  evidence  of  the  fact.  But  suppose 
a  charlatan,  quack,  or  other  person  assumes 
or  pretends  to  believe  he  may  effect  cures  in 
an  invisible  manner,  and  undertakes  to  do 
80?  Proof  of  his  effort  would  be  all  but  Im- 
IMSsible.     The  statute,  In  order  to  be  ef- 
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fectlT«k  hsB  dottonnced  the  pabllc  profession 
that  be  win  core  or  heal,  and  this  may  be 
proTen  Trlthoiit  exacting  evidence  tbat  be  bas 
actually  undertaken  to  do  so.  See  State  ▼. 
Van  Doran,  109  N.  C.  864,  14  S.  B.  82.  Tbe 
statute,  when  fairly  construed,  does  not 
seem  capable  of  a  broader  construction.  Nor 
do  -we  deem  this  essential  In  order  to  sustain 
its  constitutionality.  The  power  of  the  state 
to  prescribe  such  restrictions  and  regula- 
tions In  the  practice  of  medicine  as,  in  tbe 
Judgment  of  tbe  Legislature,  shall  protect 
the  people  from  the  consequences  of  igno- 
rance or  Incapacity,  as  well  as  deception  and 
fraud,  has  been  vindicated  too  often  to  re- 
quire citation  of  authority.  But  see  State  t. 
Balr,  112  Iowa,  466,  84  N.  W.  682,  61  L.  R. 
A.  776.  Tbe  statutes  do  not  attempt  to  dis- 
criminate between  different  schools  of  medi- 
cine or  systems  for  the  cure  of  disease.  No 
metbod  of  attempting  to  heal  tbe  side,  bow- 
ever  occult,  is  proUbited.  All  that  the  law 
exacts  is  that,  whatever  the  system,  tbe  prac- 
titioner shall  be  possessed  of  a  certificate 
from  tbe  State  Board  of  Medical  HiXam- 
Iners,  and  shall  exercise  such  reasonable  skill 
and  care  as  are  usually  possessed  by  practi- 
tioners in  good  standing  of  tbat  system  in 
tbe  vicinity  where  they  practice.  This  ex- 
cludes no  one  from  the  profession,  but  re- 
quires all  to  attain  reasonable  proficiency  In 
certain  subjects  essential  to  the  appreciation 
of  pbyslcal  conditions  to  be  affected  by  treat- 
ment. Tbe  object  is  not  to  make  any  par- 
ticular mode  of  effecting  a  cure  unlawful, 
but  simply  to  protect  the  community  from 
tbe  evils  of  empiricism.  Often  the  individual 
alone  suffers  from  the  want  of  proper  at- 
tention, bnt  in  cases  of  contagious  or  infec- 
tions diseases  the  entire  community  may  be 
endangered.  In  no  profession,  occupation, 
or  calling  are  the  people  more  easily  or  readi- 
ly imposed  on.  Section  2576  of  tbe  Oode  re- 
qulrea  all,  regardless  of  the  particular  school, 
to  be  examined  in  anatomy,  physiology,  gen- 
eral chemistry,  pathology,  surgery,  and  ob- 
stetrics. Surely  it  is  not  unreasonable  to  «x- 
ttct  for  every  one  who  proposes  to  undertake 
to  prevent,  cure,  or  alleviate  disease  and  pain 
some  knowledge  of  the  nature  of  disease,  its 
origin,  its  anatomical  and  pbysiological  fea- 
tures, its  causative  relations,  and  of  the  prep- 
aration and  action  of  drugs.  At  any  rate, 
tbe  state,  in  order  to  guard  the  people  against 
the  effects  of  imposition  or  ignorance,  had  the 
right  to  exact  such  knowledge.  The  exam- 
ination in  materia  medica,  therapeutics  and 
the  principles  and  practice  of  medicine  must 
correspond  to  the  school  according  to  which 
the  applicant  proposes  to  practice.  If  no 
medicine  Is  to  be  used,  It  necessarily  follows 
that  proficiency  In  these  subjects  is  not  re- 
quired. These  views  are  in  harmony  with 
tbe  authorities  generally,  and,  as  applied  to 
those  professing  to  be  magnetic  healers,  have 
direct  sniHDort  la  People  v.  Pliippin,  70  Mich. 
6,  87  N.  W.  888,  and  Parks  v.  State  and. 
Sup.)  64  N.  B.  862,  59  L.  R.  A.  190.    See,  also, 


as  bearing  thereon.  State  T.  Bdmnnds  (decid- 
ed at  tbe  present  session  of  court)  infra; 
People  V.  Gordon,  194  111.  660,  02  N.  El 
858,  88  Am.  St  Rep.  165;  State  v.  Buswell 
(Neb.)  58  N.  W.  728,  24  L.  R.  A.  68;  Uttle  v. 
State,  60  Neb.  749,  84  N.  W.  248,  61  L.  R.  A. 
717.  Decisions  reaching  a  contrary  conclu- 
sion construe  statutes  so  radically  different 
from  those  of  this  state  that  they  furnish 
UtUe  aid.  See  State  v.  Liffring  (Ohio)  65  N. 
E.  168,  46  L.  R.  A.  3S4,  76  Am.  St.  Rep.  358; 
Nelson  v.  Board  (Ky.)  57  8.  W.  501,  50  L.  R. 
A.  383;  State  v.  Mylod  (R.  I.)  40  Atl.  753,  41 
Xj.  R.  a.  428;  State  v.  Biggs,  133  N.  C.  729,  46 
S.  E.  401,  64  L.  R.  A.  139,  98  Am.  St  Rep.  731, 
and  note.  As  applied  to  treatment  through 
Christian  science,  there  seems  to  be  some 
diversity  of  opinion,  depending  somewhat 
as  to  whether  the  supposed  agency  relied  on 
is  divine  or  human.  See  above  decisions,  and 
Kansas  City  v.  Babrd,  92  Mo.  App.  204.  On 
tbat  point  no  opinion  is  expressed. 

In  tbe  instant  case  It  conclusively  appears 
that  the  accused  professed  publicly  to  heal  a 
great  variety  of  ailments,  and  so  did  for  tbe 
purpose  of  procuring  patients  and  treating 
them.  Tbe  question  of  his  guilt  should  have 
been  submitted  to  the  Jury.    Reversed. 

WEAVER,  J.,  concurs  in  the  result  reach- 
ed in  the  foregoing  opinion,  but  does  not 
wish  to  be  bound  by  all  the  propositions  stat- 
ed in  the  argument  by  which  it  is  sustained. 


STATE  V.  EDMUNDS. 
(Supreme  Court  of  Iowa.      Nov.  17,  1904.) 

PHZSICIANS— BEaUI.ATION  OF  FBACTICE  OV  MED- 
ICINIC— VALIDITY  —  CONSTRUCTION  —  ITINEB- 

ANT  PHT8ICIAK8— INDICTMENT— SDTFICIENCT. 

1.  Code,  g  2579.  defines  a  "physician"  as  one 
who  publicly  professes  to  be  a  physician  and  as- 
sumes the  duties,  or  who  makes  a  practice  of 
prescribing  and  furnishing  medicine  for  the 
sick,  or  who  publicly  professes  to  cure  diseases. 
Section  2580  provlaes  a  penalty  for  the  prac- 
tice of  medicine  without  having  obtained  a  cer- 
tificate. Section  2881  defines  an  "itinerant  phy- 
sician" as  a  physician  practicing  medicine,  or 
professing  to  heal  diseases  by  "any  medicine,  ap- 
pliance, or  method,"  who  goes  from  place  to 
place,  and  provides  for  a  license  for  so  doing. 
A  nonresident  professed  to  cure  diseases  by 
dieting  his  patients,  prescribing  exercises,  and 
furnishing  them  with  glasses.  He  went  from 
place  to  place,  and  by  advertisements  solicited 
pei-sona  to  meet  him  at  other  places  than  his 
residence ;  and,  for  a  money  consideration,  he 
attempted,  while  so  practicing,  to  cure  diseases. 
Held,  that  he  was  an  itinerant  physician ;  the 
quoted  words  in  section  2881  not  meaning  a 
medicine,  or  something  administered  as  a  medi- 
cine, merely,  but  covering  any  and  every  kind 
of  public  profession  to  cure  by  tbe  nse  of  any 
method  or  device. 

2.  An  indictment  charging  defendant  a  non- 
resident of  the  state,  with  professing  to  cure 
diseases  by  dieting  his  patients,  prescribing  ex- 
ercises, and  furnishing  glasses,  and  with  going 
from  place  to  place  attempting  to  cure  diseases 
for  a  consideration,  without  having  procured  a 
license  therefor,  is  not  open  to  the  objection 
that  it  is  duplicitous.  because  charging  the  of- 
fense under  Code,  5  2580,  punishing  the  practice 
of  medicine  without  a  certificate,  and  section 
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2581,  nroUbtting  aa  Itliwtaiit  physician  from 
practicmK  wlUiout  a  lioenae ;  the  indictment  not 
charging  that  defendant  bad  no  certificate. 

3.  An  indictment  following  the  language  of 
Code,  i  2581,  relating  to  the  practice  of  medi- 

'  cine,  except  in  the  designation  of  the  means  used 
for  effecting  cnres,  is  anfficienL  aa  against  the 
objection  that  it  is  uncertain  for  not  charging 
that  defendant  had  no  certificate,  and  for  not 
charging  the  practice  of  medicine  within  the 
terms  of  the  section. 

4.  The  practice  of  medicine  is  a  mere  privilege, 
on  the  exercise  of  which  the  state  majr  impose 
such  conditions  as  it  deems  advisable. 

5.  The  title  of  an  act,  "Of  the  practioe  of 
medicine,"  is  broad  enough  to  include  a  provi- 
sion requiring  itinerant  pliTslcians  to  procure  a 
license. 

6.  Code,  t  2581,  imposing  an  annual  license 
fee  on  Itinerant  physicians,  if  treated  aa  im- 

?iaeing  a  tax,  is  not  in  conflict  with  Const  art. 
,  S  I,  providing  that  every  law  imposing  a  tax 
shall  state  its  purpose  and  the  object  to  which 
it  is  to  be  applied;  the  section  declaring  that 
the  fee  shall  be  paid  to  the  State  Treasurer  for 
the  use  of  the  state. 

Appeal  from  District  Court,  Wright  Oonn- 
ty;    J.   H.  Richard,  Judge. 

Defendant  was  indicted  for  practicing 
medicine  as  an  Itinerant  physician  without  a 
license.  He  demurred  to  the  indictment,  and 
bis  demurrer  was  sustained,  and  the  case 
dismissed.    The  state  appeals.    Beversed. 

Charles  W.  Mull  an,  Atty.  Qen.,  Lawrence 
De  Graff,  Asst  Atty.  Oen.,  and  Bylvestw 
Flynn,  Co.  Atty.,  for  the  State.  David 
Evans,  for  appellee. 

DEEMER,  C.  J.  The  Indictment  charge* 
that  the  defendant,  a  nonresident  of  the  state 
of  Iowa,  did  willfully,  unlawfully,  and  felo- 
niously practice  medicine,  and  assume  the 
duties  of  and  publicly  profess  to  be  a  phy- 
sician, and  did  then  and  there  unlawfully 
attempt  and  profess  to  treat,  heal,  and  cure 
diseases,  injuries,  and  aUments  by  certain 
appliances  and  methods,  namely,  by  dieting 
his  patients,  causing  them  to  take  certain 
exercises,  and  to  wear  ghisses  or  spectacles 
which  he  furnished;  that  the  said  J.  Wilson 
Edmunds  did  then  and  there  go  from  house 
to  house,  from  place  to  place,  and  by  circu- 
lar letters  and  advertisements  solicit  persons 
to  meet  him  at  other  places  than  bis  office 
at  the  place  of  his  residence  for  treatment; 
and  did,  for  a  money  consideration,  while  so 
practicing  as  an  itinerant  physician,  treat 
and  attempt  to  cure  and  heal  diseases,  Inju- 
ries, and  ailments;  and  that  the  said  defend- 
ant did  not  then  have,  and  has  never,  pro- 
cured from  the  State  Board  of  Medical  Ex- 
aminers, a  license  authorizing  him  to  practice 
medicine  or  surgery  as  an  itinerant  physician 
within  the  state  of  Iowa,  neither  has  he  ever 
applied  for  or  paid  for  such  a  license.  The 
material  parts  of  the  statutes  (Code  1887)  on 
which  It  is  based  read  as  follows;  Section 
2579  defines  "physician,"  "practice  of  medi- 
cine," etc.,  as  follows:  "Any  person  shall  be 
held  as  practicing  medicine,  surgery  or  ob- 
stetrics or  to  be  a  physician  within  the  mean- 
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ing  of  tills  chapter  who  shall  pnUV:Iy  profess 
to  be  a  physician,  surgeon  or  obstetrician, 
and  assume  the  duties,  or  who  shall  malce 
a  practice  of  prescribing  or  prescribing  and 
fnrnlshlng  medicine  for  the  sick,  or  who  shall 
publicly  profess  to  cure  or  heal."  This  sec- 
tion also  contains  this  further  provision: 
"But  It  shall  not  be  construed  to  apply  to 
physicians  as  herein  defined  who  have  been 
in  practice  in  this  state  for  five  consecutive 
years."  Section  2580  provides  a  penalty  to 
be  Imposed  uiMn  "any  person  who  shall  prac- 
tice medicine,  surgery  or  obstetrics  in  the 
state  without  first  having  obtained  and 
filed  for  record  the  certificate  therein  requir- 
ed." Section  2581  defines  an  "Itinerant  phy- 
sician" as  follows:  "Every  physician  prac- 
ticing medicine,  surgery  or  obstetrics,  or 
professing  or  attempting  to  treat,  cure  or  heal 
diseases,  ailments  or  injuries,  by  any  medi- 
cine, appliance  or  method,  who  goes  from 
place  to  place,  shall  be  considered  an  itiner- 
ant physician."  This  section  also  provides 
for  a  license  fee  of  $260  per  annum,  the  same 
being  payable  Into  the  state  treasury  for  the 
use  of  the  state  of  Iowa.  Snch  license  noay 
issue  only  to  such  as  hold  a  certificate  from 
the  State  Board  of  Medical  Examiners.  The 
demurrer  was  upon  the  grounds  (1)  that  the 
indictment  Is  ancertaln  In  Its  terms,  and  bad 
for  duplicity: '  (2)  that  the  facts  stated  do  not 
constitute  an  oCTense  under  the  laws  of  this 
state;  (8)  that  section  2581  applies  only  to 
persons  properly  described  as  physicians,  who 
already  bold  state  certificates;  and  (4)  that 
section  2581  does  not  properly  come  under 
the  tlOe,  "Of  the  practice  of  Medldne." 
'  The  principal  q^uesticHi  for  discussion  Is, 
do  the  acts  charged  in  the  Indictment  con- 
stitute an  oCtense  under  the  laws  of  this 
state?  And  this,  of  necessity,  involves  a 
construction  of  the  statutes  quoted.- 

Tbe  state  contends  that  the  indictment 
practically  follows  the  language  of  section 
2581,  and  that  these  statutes,  properly  con- 
strued, cover  the  case  made  by  the  Indict- 
ment The  charge  is  that  defendant,  being 
a  nonresident,  assumed  the  duties  of,  and 
publicly  professed  to  be,  a  physician,  and 
did  attempt  and  profess  to  heal  and  euro  dis- 
eases by  dieting  his  patients,  and  canslns 
them  to  take  certain  exercises  and  to  wear 
glasses  furnished  by  him;  that  be  went  ' 
about,  and  in  various  ways  solicited  persona 
to  meet  him  for  treatment,  and  did,  while  so 
practicing  as  an  itinerant  physician, .  treat 
and  attempt  to  cure  Injuries,  diseases,  etc. 
While  he  was  thus  charged  with  being  an 
Itinerant  physician  who  was  attempting  to 
practice  without  a  license,  the  means  used 
by  him  for  aETecting  cures  aro  set  out;  and 
we  have  to  inquire,  does  the  doing  of  these 
things  in  the  manner  charged  constitute  an 
offense  under  our  statutes?  In  arriving  at 
a  correct  conclusion  on  this  branch  of  the 
case,  it  may  be  well  to  quote  the  following 
from  section  2594  of  the  Code,  which  related 
to  itinerant  vendors  of  drugs:  "All  those  who 


Digitized  by  VjOOQIC 


Iowa) 


8TATB  V.  EDMUND& 


433 


by  any  meOtod  publicly  profess  to  treat 
and  care  dlaeasea,  injuries  or  deformities  are 
to  be  considered  itinerant  vendors  of  drugs." 
Tbis,  of  courseii  as  will  be  observed  from  a 
reading  of  the  entire  section,  applies  to  those 
who  vend  drugs,  nostrums,  ointments,  or 
appliances  of  any  kind  for  the  treatment  of 
diseases  or  Injuries.  It  was  not  sought  to 
convict  defendant  under  this  section,  and 
we  refer  to  It  in  order  to  arrive  at  a  proper 
interpretation  to  be  placed  on  the  other  stat- 
utes quoted.  Defendant  would  not  be  guilty 
under  these  sections  because  he  sold  eye- 
glasses for  defective  eyes,  althongh  he  might; 
perhaps,  be  held  under  section  2594,  although 
on  this  point  we  do  not  at  this  time  make  any 
pronouncement.  But  the  question  here  is,  do 
the  facta  recited  make  defendant  an  Itinerant 
physician,  under  sections  2579,  2580,  and 
25817  Section  2579  defines  "physicians"  and 
the  "practice  of  medicine,"  and  the  allega- 
tions of  the  Indictment  clearly  bring  the 
defendant  within  the  first  and  third  classes 
of  persona  named  therein.  But  it  is  contend- 
ed that  as  defendant  did  not  profess  or  at- 
tempt to  cure  by  any  medicine,  appliance,  or 
method  similar  to  medicine,  but  by  dieting 
his  patients,  etc.,  bis  acts  do  not  come  within 
the  prohlbltlona  of  section  2581  of  the  Code. 
The  question  hoe  is  a  narrow  one,  and  de- 
pends wholly  upon  the  construction  to  be 
given  the  words  "medicine,  appliance,  or 
method.**  Do  they  mean  a  medicine  or  drug, 
or  something  administered  as  a  medicine  or 
drug  would  be?  We  think  this  is  too  nar- 
row a  construction.  An  appliance  can  hard- 
ly be  said  to  be  a  medicine  or  drug,  and  a  | 
method  may  or  may  not  involve  the  adminis- 
tration of  any  substance,  either  internally  or 
externally.  True,  when  general  terms  follow 
specific  words  of  a  like  nature,  the  general 
terms  are  presumed  to  embrace  things  and 
methods  of  the  kind  designated  by  the  spe- 
cific words.  But  for  this  role  to  apply.  It 
must  appear  that  the  general  words  are  of  a 
like  nature.  This,  as  has  been  ob8erved>  is 
not  true  here.  Undoubtedly  the  state  has 
the  right  to  determine  what  acts  shall  con- 
stitute the  practice  of  the  healing  art,  and 
It  may  Impose  conditions  on  the  exercise  of 
that  privilege.  State  v.  Mosher,  78  Iowa, 
321,  43  N.  W.  202;  State  v.  Balr,  112  Iowa, 
466,  84  N.  W.  532,  51  L.  R.  A.  776.  Having 
defined  the  terms  It  uses,  courts  should  ac- 
cept the  definition  given,  and  not  be  too  subtle 
tn  the  use  of  refined  distinctions.  To  save 
its  people  from  quacks  and  charlatans,  the 
stnte  has  plenary  power  to  prohibit  or  su- 
pervise the  ezerdse  of  the  healing  art.  Stat- 
ntes  similar  to  the  one  In  question  have  been 
enacted  In  many  states,  and  they  have  been 
held  to  apply  to  magnetic  healers  (State  v. 
Parks  rtnd.  Sup.]  69  L.  R.  A.  190,  with  notes 
and  briefs);  empirics  (Musser  v.  Ohace,  20 
Ohio  St  577;  Nelson  v.  State  [Ky.]  67  S. 
W.  BOl,  60  L.  B.  A.  883);  obstetricians  (Stat» 
r.  Welch,  129  N.  O.  579,  40  S.  B.  120);  mld- 
wtves  (People  t.  Arendt,  60  111.  App.  80); 
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Christian  sdentists  and  osteopaths,  although 
there  la  a  decided  conflict  in  the  anthoritles 
as  to  these  two  classes  of  healing  (little  v. 
State,  60  Neb.  749,  84  N.  W.  248,  51  U  R. 
A.  717;  People  v.  Jones,  92  UL  App.  445; 
State  V.  Buswell,  40  Neb.  158,  58  N.  W.  723, 
24  L.  R.  A.  68;  contra.  State  v.  Mylold,  20 
R.  I.  632,  40  AU.  753,  41  L.  R.  A.  428);  and 
itinerant  practitioners  (State  v.  Balr,  92  Iowa, 
28,  60  N.  W.  486).  See,  also.  State  v.  Heath 
(decided  at  present  term)  101  N.  W.  429. 
Cases  from  other  states  cited  and  relied  upon 
by  appellee's  counsel  are  not  in  point,  for 
the  reason  that  the  statutes  therein  construed 
are  not  so  broad  as  the  one  now  before  us. 
Our  Legislature  evidently  Intended  to  pro- 
hibit the  practice  of  the  healing  art  by  the 
use  of  medicine  or  any  kind  of  appliance  or 
methods,  except  upon  certain  named  condi- 
tions. The  language  used  is  very  broad  and 
comprehensive,  and  covers  any  and  every 
kind  of  public  profession  to  cure  and  heal  by 
the  use  of  any  method  or  device.  It  con- 
fines the  practice  of  medicine  to  the  school  or 
schools  regarded  as  lawful,  and  does  not  per- 
mit quacks  and  charlatans  to  impose  upon 
the  public. 

It  may  be  that  defendant  has  a  certificate 
for  the  practice  of  his  profession.  As  to 
that  fact  we  are  not  advised.  But  whether 
he  has  or  not,  he  has  no  license  to  practice 
as  an  itinerant  physician.  The  charge 
against  him  is  that  he  is  so  practicing  with- 
out the  required  license,  and  It  Is  unim- 
portant to  inquire  as  to  whether  or  not  he 
has  a  state  certificate,  as  this  would  afl'ord 
him  no  protection.  There  may  be  some  doubt 
as  to  whether  a  nonresident  may  obtain 
this  certificate,  maintain  his  residence  in  an- 
other state,  and  practice  his  profession  here 
without  obtaining  the  additional  license  re- 
quired by  section  2581  of  the  Code.  But  as 
to  this  we  express  no  decided  opinion  at  this 
time.  The  facts  alleged  In  the  Indictment 
clearly  bring  the  case  within  the  prohibi- 
tion of  our  statutes,  and  the  demurrer  should 
have  been  overruled,  unless  it  be  for  some 
other  matters  which  remain  to  be  considered. 

2.  Appellee  further  argues  that  the  indict- 
ment is  bad  for  duplicity,  in  that  it  charges 
an  offense  under  both  sections  2580  and  2581. 
Section  2580  refers  to  the  practice  of  med- 
icine without  a  certificate  from  the  State 
Board  of  Medical  Bzamlners,  and  there  Is 
no  charge  In  the  Indictment  that  defendant 
had  no  such  certificate.  Surely  no  offense  is 
charged  under  this  section.  The  claimed  un- 
certainty Is  failure  to  charge  that  defendant 
had  no  such  certificate,  and  failure  to  charge 
the  practice  of  medicine  within  the  terms 
of  section  2581.  Neither  of  these  points  is 
well  taken.  Except  for  the  designation  of 
the  means  used  for  effecting  cures,  the  In- 
dictment Is  in  the  exact  language  of  section 
2681  of  the  Code,  and  It  Is  sufllclent. 

8.  Further,  It  Is  argued  that  the  license  tax 
is  unreasonably  high,  oppressive,  and  pro- 
hibitive.   Being  in  the  nature  of  an  occupa- 
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tion  tax,  the  state  undoubtedly  had  the  right 
to  fix  It  at  such  sum  as  It  saw  fit  While  the 
practice  of  medicine  is  often  spolien  of  as  a 
right,  it  Is  not,  strictly  speaking,  a  right, 
but  a  mere  privilege,  upon  the  exercise  of 
which  the  state  may  impose  conditions  such 
as  it  deems  advisable. 

Lastly  It  is  contended  that.  If  the  license 
be  held  to  be  a  tax,  the  entire  enactment  is 
Invalid,  because  the  subject-matter  is  not 
sufficiently  expressed  in  the  title,  and  for 
the  further  reason  that  the  Constitution  pro- 
vides that  every  law  which  Imposes  a  tax 
shall  state  Its  purpose,  and  the  object  to 
which  it  is  to  be  applied.  Conqit  art.  7,  i 
7.  The  first  proposition  Is  clearly  without 
merit  The  title  of  the  act  Is,  "Of  the  prac- 
tice of  medicine,"  and  the  subject-matter  Is 
sufficiently  expressed.  State  v.  Forkner 
(Iowa)  62  N.  W.  772;  McAunich  v.  R.  R.  Co., 
20  Iowa,  338.  Treating  this  license  tax  as 
within  the  provisions  of  the  Constitution, 
we  find  that  the  tax  is  distinctly  stated,  and 
the  object  to  which  It  is  to  be  applied  is 
provided  for,  In  section  2581,  which  says 
that  It  shall  be  paid  to  the  State  Treasurer 
for  the  use  of  the  state  of  Iowa.  Aside  from 
this,  however.  It  may  well  be  doubted  wheth- 
er this  provision  of  the  Constitution  applies 
to  license  taxes  such  as  were  here  exacted. 
Howland  v.  Chicago,  108  111.  496;  Braun  v. 
Chicago,  110  111.  186;  Leavenworth  v.  Booth, 
15  Knn.  627;  Scottish  Union  Co.  v.  Herrlott, 
109  Iowa,  606,  80  N.  W.  665,  77  Am.  St 
Rep.  520.  But  however  this  may  be,  the 
tax  and  the  object  thereof  are  sufficiently 
expressed  in  the  act  itself. 

The  trial  court  was  in  error  In  sustaining 
the  demurrer,  and,  for  the  purpose  of  an- 
nouncing a  correct  rule  of  law  for  such  cases, 
the  Judgment  is  reversed. 


COOK  et  al.  v.  CITY  OF  DBS  MOINES. 

(Supreme  Court  of  Iowa.      Nov.  18,  1904.) 

BSS  JUDICATA. 

1.  The  ludgment  in  an  action  by  W.  against  a 
city  and  M.,  with  whom  the  city  had  contracted 
for  construction  foi-  an  electric  plant  for  it,  and 
C,  with  whom  it  had  contracted  for  purchase 
of  lots  for  such  plant,  with  a  provision  that  the 
contract  with  C.  should  be  void,  if  the  contract 
with  M.  be  determined  to  be  illegal,  and  that  in 
such  case  rent  should  be  paid  up  to  the  time  of 
such  determination,  is  conclusive  against  the 
right  of  C.  to  recover  rent  of  the  city  under  the 
contract;  the  action  of  W.  being  to  have  such 
contracts  declared  invalid  on  the  ground  that 
the  debt  of  the  city  already  exceeded  the  con- 
stitutional limit,  and  the  adjudication  having 
been  that  both  contracts  were  invalid  on  such 
ground. 

Appeal  from  District  Court,  Polk  County; 
W.  H.  McHenry,  Judge. 

The  plaintiffs,  as  trustees  of  the  estate  of 
Stephen  Sibley,  deceased,  sued  to  recover 
an  amount  claimed  to  be  due  to  them  as 
rental  for  certain  premises  under  the  terms 
of  a  written  contract  of  conditional  sale  of 


the  premises  to  the  defendant  The  defend- 
ant denied  the  allegations  of  the  petition, 
and  also  set  up  by  way  of  affirmative  de- 
fense an  adjudication  In  an  action  to  which 
plaintiffs  had  been  made  parties  that  the 
contract  relied  on  was  illegal  and  Invalid 
On  the  trial  defendant  Introduced  evidence 
of  the  alleged  adjudication.  The  court  ren- 
dered Judgment  for  plaintifls  for  the  amount 
claimed  as  rent;  and  defendant  appeals.  Re- 
versed. 

W.  H.  Bremnsr,  M.  H.  Cohen,  and  R.  B. 
Alberson,  for  appellant  BenyhlU  &  Henry, 
for  appellees. 

McCLAIN,  J.  The  contract  sued  upon  Is 
by  terms  declared  to  be  one  for  conditional 
sale  of  certain  lots  In  the  city  of  Des  Moines 
to  the  defendant,  to  be  used  for  the  location 
of  an  electric  lighting  plant,  to  be  construct- 
ed for  the  city  by  the  McCaskey  &  Uolcomb 
Company  under  a  contract  with  said  com- 
pany, and  Is  made  contingent  upon  the  abil- 
ity of  the  city  to  use  the  lots  for  the  purpose 
specified.  This  contract  contains  the  follow- 
ing stipulations:  "But  If  it  should  be  finally 
determined  that  such  contract  Is  invalid,  and 
■aid  plant  cannot  be  so  erected,  then  this 
contract  shall  be  and  become  absolutely  null 
and  void,  upon  written  notice  to  that  effect 
given  by  the  city  to  said  trustees,  within 
thirty  days  from-  such  final  determination. 
The  city  may  take  possession  of  said  prem- 
ises at  once  upon  the  execution  of  these  pres- 
ents, but  In  event  of  such  adverse  deter- 
mination and  the  giving  of  such  notice,  shall 
surrender  the  same  In  as  good  condition  as 
at  present,  and  any  erections  or  Improve- 
ments placed  thereon  may  be  removed  by 
said  city  within  sixty  days  from  the  givlni; 
of  such  notice,  and  the  city  shall  In  that 
event  pay  as  rental  $200.00  per  annum  during 
such  time  from  the  date  hereof  to  the  giving 
of  such  notice  and  surrender  of  the  prem- 
ises." By  amendment  to  the  petition  It  was 
alleged  that  there  was  an  oral  contract,  not 
clearly  expressed  in  the  writing,  that  the 
city  was  to  pay  rent  to  the  plaintiffs  from  the 
making  of  the  written  contract  until  final 
determlDatiou  of  the  validity  of  the  contract 
with  the  McCaskey  &  Holcomb  Company, 
and  that  the  taking  of  actual  possession  by 
the  city  was  to  be  immaterial  as  to  the  pay- 
ment of  rent.  And  by  another  amendment 
it  was  alleged  that  under  oral  contract  with 
the  officers  of  the  city  it  was  agreed  that  the 
rental  specified  In  the  written  contract  was 
by  way  of  compensation  for  an  option.  But 
as  no  evidence  was  Introduced  in  support  of 
the  averments ,  contained  In  these  amend- 
ments, they  need  not  be  further  considered. 

Counsel  argue  the  question  whether,  un- 
der the  terms  of  the  written  contract,  any 
recovery  can  be  had  for  rent  In  ylew  of  the 
conceded  fact  that  the  city  never  took  actual 
possession  of  the  lots;  but,  as  we  can  final- 
ly* determine  the  case  on  the  affirmatlye  de- 
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fense  of  an  adjudication,  we  need  not  enter 
npon  a  discnsalon  as  to  the  interpretation 
to  be  placed  upon  the  ratber  ambiguous  lan- 
guage of  the  contract  In  this  respect 

In  support  of  the  affirmative  defense  that 
the  contract  relied  upon  had  been  held  in- 
valid in  an  action  to  which  both  the  city 
and  tb*  trustees  were  made  parties,  the  de- 
fendant Introduced  In  evidence  the  record 
of  an  action  In  ttae  district  court  of  Polk 
county,  brought  by  James  H.  Windsor 
against  the  city  of  Des  Moines,  in  which  the 
trustees,  plalntifTs  In  this  action,  were  made 
defendants.  In  tbe  petition  in  that  action, 
as  amended,  it  was  averred  that  at  the  time 
of  entering  Into  a  certain  contract  with  tbe 
McCaskey  &  Holcomb  Company  for  the  erec-  j 
tlon  of  an  electric  light  plant,  and  at  tbe 
tlmf  of  the  making  of  tbe  contract  between 
tbe  dty  of  Des  Moines  and  the  trustees  for  | 
tbe  purchase  of  tbe  lots  in  question,  which  '■ 
contracts  are  referred  to  at  length  as  Exhibits 
"D"  and  "E,"  the  city  of  Des  Moines  was 
already  In  debt  beyond  tbe  constitutional  i 
limit,  and  that  such  contracts  were  Illegal 
and  void,  and  that  the  city  had  no  power  or 
authority  to  make  them;  and  it  was  prayed 
that  tbe  city  and  Its  officers  be  enjoined  from 
creating  any  debt  or  obligation  in  tbe  name 
of  tbe  city  for  any  of  tbe  purposes  referred 
to.  Tbe  city  admitted  tlie  making  of  the 
contracts  and  denied  the  other  averments  ef 
tbe  petition,  and,  the  case  being  submitted 
to  tbe  court  on  pleadings  and  evidence.  It 
was  adjudged  by  the  court  that  tbe  two  con- 
tracts referred  to  in  the  pleadings  as  Exhibits 
"D"  and  "E"  "said  Exhibit  B  being  the  con- 
tract between  tbe  city  aqd  tbe  trustees  of 
tbe  Sibley  estate  for  the  purchase  of  ground 
whereon  the  said  plant  was  to  be  located, 
be.  and  tbe  same  are  hereby,  held  to  be  In- 
operative. Illegal  and  void,  and  the  defend- 
ants are  hereby  enjoined  collectively  and 
■severally  from  in  any  manner  carrying  the 
same  Into  effect,  or  from  expending  any  mon- 
ey or  Incurring  any  Indebtedness  in  respect 
to  any  of  tbe  matters  hereinbefore  referred 
to."  Exhibit  E,  referred  to  in  that  case, 
is  tbe  very  contract  on  which  plaintiffs  seek 
to  maintain  tbe  present  action,  and  we  see 
no  escape  from  tbe  conclusion  that  the  in- 
validity of  that  contract  was  conclusively 
adjudicated  by  such  decree.  The  court  did 
not  merely  hold  that  the  contract  with  tbe 
McCaskey  &  Holcomb  (Company  for  the  con- 
struction of  the  electric  lislit  plant  was  In- 
valid. If  that  had  been  the  extent  of  the 
adjudication,  then  it  might  plausibly  have 
been  argued  that  the  condition  under  which 
tbe  dty  was  to  pay  rent  to  the  trustees 'un- 
der the  contract  now  sued  upon  had  arisen 
and  tbe  right  to  collect  rent  bad  accrued. 
But  tibe  adjudication  was  that  both  contracts 
were  invalid,  and  for  the  same  reason,  to 
wit,  that  tbe  city  was  attempting  by  snch 
contracts  to  incur  an  Indebtedness  in  excess 
of  tbe  constitutional  limit  It  cannot  be  said 
that  the  contract  for  the  purchase  of  tbe  lots 


was  severable,  so  that  the  agreement  to  pay 
rent  was  valid,  although  the  provisions  for 
the  purchase  of  the  lots  were  held  unen- 
forceable. The  contract  must  stand  or  fall 
as  a  whole.  Moreover,  the  agreement  to  pay 
rent  was  open  to  tbe  same  objection  as  the 
agreement  to  purchase,  for  it  was  not  con- 
templated that  the  city  should  make  use  of 
the  rented  premises  for  any  lawful  purpose, 
but  the  agreement  to  pay  rent  was  a  part 
of  the  general  scheme  to  erect  an  electric 
lighting  plant,  which  purpose  the  court  held 
to  be  imlawful  In  view  of  the  Indebtedness 
of  the  city.  Now,  tbe  dty  could  no  more 
bind  Itself  to  pay  rent  for  the  use  of  the 
property  for  an  unlawful  purpose  than  it 
could  bind  Itself  to  buy  the  lots  for  such  pur- 
pose, and  the  contract  to  pay  rent  was  as 
much  in  excess  of  the  power  of  the  city  in 
view  of  its  indebtedness  as  the  contract  to 
pay  the  purchase  price.  We  reach  the  con- 
clusion, therefor^,  that  the  contract  sued 
upon  In  this  case  has  been  already  adjudicat- 
ed to  be  invalid  in  toto,  and  that  this  action 
cannot  be  maintained. 

The  Judgment  of  the  trial  court  in  favor 
of  plaintiffs  Is  therefore  reversed. 


ACHET  V.  CITY  OF  MARION. 
(Supreme  Court  of  Iowa.     Nov.  18,  1904.) 

mPROPERLT  CONSTBUCTED  SIDEWALKS — PER- 
SONAL INJURIES — EVIDENCE  OF  CUANOKS 
AVTEB  ACCIDENT— DAUAGES—rUTtniE  8UFFEII- 
INO— NEOLIOENCE— INSTBDCTIOHS. 

1.  Thoogh  negligence  may  not  be  shown  by 
changes  or  repairs  after  an  accident,  yet  plain- 
tiff in  an  action  against  a  city  for  injuries  from 
striking  hor  foot  against  the  abrupt  street  end 
of  an  approach  to  the  sidewalk  at  a  crossing 
may,  for  tbe  purpose  of  proving  by  a  witness 
that  she  was  familiar  with  the  original  constru'^- 
tion  of  an  approach,  that  it  was  dang<>rous.  and 
that  the  danger  continued  down  to  and  after 
the  accident,  show  tliat  tbe  approach  was  taken 
down  after  the  accident. 

2.  Where  defendant  in  an  action  for  injury 
from  a  dangerous  approach  to  a  sidewalk  in- 
troduces photographs  of  the  place,  plaintiff  in 
rebuttal  may  sbow  any  changes  therein  between 
the  time  of  tbe  accident  and  the  taking  of  tbe 
photograph. 

3.  An  instruction  that  the  Jury  will  allow 
plaintiff  for  all  such  pain  and  anguish  as  they 
find  from  the  evidence  it  is  reasonably  certain 
she  will  suffer  in  the  future,  does  not  submit 
the  question  of  permanent  injury,  but  of  fu- 
ture suffering,  which  the  petiition  alleged  would 
continue  in  the  future,  and  which  physicians 
testiSed  would  continue  for  some  time  in  the 
future — whether  permanently  they  could  not 
say. 

4.  Where  the  defect  in  a  street  by  which  plain- 
tiff was  Injured  was  from  improper  construc- 
tion and  maintenance,  and  not  want  of  repair, 
a  requested  instruction  that,  to  make  the  city 
liable,  it  must  be  shown  that  the  street  was 
unsafe  for  such  time  before  the  accident  that 
the  city's  officers  in  the  exercise  of  reasonable 
diligence  woald  have  known  of  it;  is  inappro- 
priate. 

5.  Whether  a  city  was  negligent  In  maintatn- 
ing  an  approach  from  a  street  crossing  to  the 
sidewalk,  the  street  end  of  which  approach  pre- 

1 1.  See  Damages,  toL  It.  C«ot.  Dig.  i  23G. 
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sented  an  abrupt  •leyation  of  five  or  six  inches, 
and  at  whiA  crossing  no  light  was  maintained, 
and  at  which  a  traveler  crossing  the  street  ta> 
the  dark,  and  Ignorant  at  the  condltlona,  waa 
injured  bj  strixing  his  foot  against  the  ap- 
proach, is  a  question  for  the  jury. 

Appeal  from  District  Ooort,  LJim  Oonnty; 
J.  M.  Preston,  Jud^e. 

Action  to  recover  damages  for  a  personal 
injury.  Plaintiff  alleges  that  Thirteenth 
street  Is  one  of  the  public  thoroughfares  of 
the  defendant  city,  and  is  paved  with  as- 
phalt She  claims  that  about  July  1,  1902, 
the  defendant  carelessly  and  negligently 
erected,  and  thereafter,  and  down  to  the 
tinle  of  her  alleged  accident  and  Injury, 
maintained,  a  wooden  approach  from  the 
street  paving  on  said  street  to  the  west  curb 
thereof;  that  said  approach  was  about  five 
feet  in  length,  the  west  end  resting  upon  the 
curbstone,  and  the  east  end  resting  upon  a 
piece  of  timber  four  Inchps  square,  which, 
in  turn,  rested  upon  the  top  of  the  street 
paving.  She  further  says  that  on  the  night 
of  July  30,  1902,  while  she  was  walking 
across  Thirteenth  street  from  the  east  to- 
ward said  approach,  she  struck  ber  foot 
against  the  street  end  thereof,  causing  ber 
to  fall  violently  upon  the  platform  of  said 
approach;  that  no  light  bad  been  provided 
at  the  crossing  of  said  street,  and  that  she 
did  not  see  said  approach,  or  know  of  Its 
existence;  that  her  fall  was  without  negli- 
gence on  her  own  part  She  then  alleges 
bodily  Injuries,  pain,  and  mental  anguish  as 
a  result  of  such  fall.  The  defendant  denied 
generally.  From  a  verdict  and  judgment  In 
favor  of  plaintiff,  the  defendant  appeals. 
Affirmed. 

Voris  &  Haas,  for  appellant.  P.  L.  An- 
derson and  Smith  &  Smith,  for  api)ellee. 

BISHOP,  J.  1.  Appellant  complains  of 
errors  alleged  to  have  been  committed  in  con- 
nection with  the  introduction  of  the  evi- 
dence, and  we  notice  such  thereof  as  are 
presented  in  argument.  Mrs.  Jack,  a  wit- 
ness for  plaintiff,  in  chief  having  testlfled 
that  she  lived  on  the  corner  of  Thirteenth 
and  the  Intersecting  street  said  that  the 
approach  In  question  was  put  in  some  time 
In  jnly,  and  that  it  remained  there  two  or 
three  weeks.  She  then  said  that  the  hus- 
band of  plaintiff  called  upon  her,  and  told 
her  of  the  injury  to  his  wife;  that  at  the 
time  of  such  call  the  approach  had  been  tak- 
en down.  She  was  then  Interrogated  as  to 
the  time  It  was  taken  down  with  reference 
to  the  time  plaintiff  was  said  to  have  been 
Injured,  and  she  was  allowed  to  answer  over 
the  objection  of  defendant  We  think  that 
In  this  there  was  no  error.  '  Evidently  plain- 
tiff was  seeking  to  prove  by  the  witness  that 
she  was  familiar  with  the  original  construc- 
tion of  the  approach,  that  it  was  dangerous, 
and  that  the  danger  continued  down  to  and 
after  the  accident  complained  of.  That  such 
was  proper  there  can  be  no  doubt    While 


it  la  not  competent  to  provs  negligence  cm. 
the  part  of  a  city  by  showing  changes  or  re- 
pairs 1b  a  sidewalk  made  subsequent  to  an 
alleged  accident,  yet  it  does  not  follow  that 
evidence  otherwise  competent  must  be  re- 
jected because  incidentally  it  may  be  made 
to  appear  that  a  change  had  subsequently 
taken  place.  In  this  case  the  prejudice,  if 
any  there  was,  conld  have  been  corrected  by 
an  instruction;  but  none  was  asked  on  the 
subject  What  has  just  been  said  has  equal 
application  to  the  evidence  of  J.  F.  Jack 
and  G«oige  Bovrman,  objected  to  for  a  like 
reason.  Plaintiff,  In  rebuttal,  also  Introduced 
several  witnesses  t*  testify  as  to  changes  in 
the  approach  made  after  the  alleged  acci- 
dent, and  they  were  allowed  to  testify  over 
the  objections  of  defendant  As  defendant 
in  making  out  its  case,  had  Introduced  In 
evidence  photographs  of  the  street  showing 
the  approach,  it  was  competent  for  plain- 
tiff to  show  in  rebuttal  what,  if  any,  changes 
had  taken  place  or  hod  been  made  between 
the  time  of  the  acddoit  and  the  time  of 
taking  the  photographs.  We  understand 
this  was  the  purpose  of  the  evidence  object- 
ed to,  and  we  think  it  was  proper. 

2.  In  the  eighth  Instruction  the  court  told 
the  Jury  that,  if  plaintiff  was  found  entitled 
to  recover,  "you  will  allow  her  *  *  •  for 
all  such  pain  and  anguish  yon  find  from  the 
evidence  it  is  reasonably  certain  she  will 
suffer  in  the  future."  Of  this  Instruction 
appellant  complains,  and  for  the  reason  that 
there  was  no  evidence  making  It  reasonably 
certain  that  the  plointUTs  injuries  were  per- 
manent Evidently  counsel  for  appellant 
have  misconceived  the  purpose  and  scope  of 
the  instruction.  'As  we  read  it,  it  assumes 
that  there  may  be  a  finding  that  pain  and 
suffering  on  the  part  of  plaintiff  will  con- 
tinue for  some  time  into  the  future.  It 
does  not  sobmit  the  question  of  permanency 
of  injury,  nor  was  such  question  otherwise 
submitted.  In  ber  petition  the  plaintiff  al- 
leges not  only  past  and  present  pain  and  suf- 
fering, bat  that  such  will  continue  In  the 
future,  and  there  was  evidence  tending  to 
prove  that  at  the  time  of  the  trial  plaintiff 
still  suffered  from  her  injuries,  and  that  she 
would  continue  to  so  suffer  for  some  time  in 
the  future — whether  permanently  or  not,  the 
physicians  who  testified  conld  not  answer. 
Such  evidence,  in  view  of  the  issues,  war- 
ranted the  instruction  as  given.  Bailey  v. 
CentervUle,  108  Iowa,  28,  78  N.  W.  831; 
Jordan  v.  Railroad  (Iowa)  99  N.  W.  693; 
Railroad  v.  Jones,  49  Fed.  81S,  1  a  C  A. 
282.  The  cases  of  Shults  ▼.  Griffith,  103 
Iowa,  150,  72  N.  W.  445,  40  U  B.  A.  117. 
and  Van  Bergen  t.  Eulberg,  111  Iowa,  130. 
82  N.  W.  483,  ar»  not  in  point  In  ndther 
of  those  cases  did  the  damages  claimed  have 
any  reference  to  the  future. 

8.  The  defendant  requested  that  the  jury 
be  instructed  that  the  plalntlfl  could  not  re- 
cover "unless  you  find  from  a  preponderauee 
Of   the  evidence  that  the  said   street  had 
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been  nnsafe  for  such  a  length  of  time  prior 
to  the  date  of  the  Injury  that  the  officers  of 
the  city.  In  the  exercise  of  reasonable  dili- 
gence, should  have  known  thereof."  The  re- 
quest was  refused,  and  In  the  fifth  Instmc- 
tlon  the  Jury  was  told,  In  substance,  that  It 
was  the  duty  of  the  city  to  construct  and 
maintain  the  approach  In  a  reasonably  safe 
condition,  etc.,  and  that.  If  It  had  not  done 
so.  It  might  be  held  liable.  In  this  there  was 
no  error.  The  negligence  charged  was  im- 
proper construction  and  maintenance,  not  a 
want  of  repair.  The  evidence  tended  to 
support  the  allegation,  and  the  court  right- 
fully submitted  the  case  as  made.  Weber  t. 
Creston,  76  Iowa,  16,  39  N.  W.  126;  Ford  t. 
Des  Moines  (Iowa)  76  N.  W.  6S0. 

4.  Appellant  Insists  that  a  case  of  action- 
able negligence  was  not  made  out  That 
the  approach  was  bnllt  by  the  dty  appears 
without  conflict  The  evidence  tends  to 
show  that  snch  approach  was  about  five  feet 
in  width,  and  extended  out  Into  the  street 
on  the  line  of  a  regular  crossing  thereof; 
that  the  street  end  of  the  same  presented 
an  abrupt  elevation  of  five  or  six  inches 
above  the  surface  ot  the  pavement;  that  no 
light  was  maintained  at  the  crossing,  and 
that  In  the  darkness  the  existence  of  the 
approach  was.  not  discernible.  Surely,  this 
was  sufficient  to  entitle  plaintiff  to  have  the 
question  of  negligence  submitted  to  the  Jury. 
It  may  be  true,  as  shown  by  defendant,  that 
it  was  an  easy  step  from  the  pavement  up 
on  the  approach,  but  this  presupposes  knowl- 
edge of  the  existing  conditions.  The  Jury 
undoubtedly  believed  that  in  the  case  of  a 
traveler  crossing  the  street  In  the  dark,  and 
Ignorant  of  the  condition  of  the  approach.  It 
might  be  expected  that  an  accident  would 
happen  in  that  his  foot  would  be  likely  to 
come  In  contact  with  the  end  of  the  ap- 
proach. The  qnestion  whether  plaintiff  was 
exercising  proper  care  at  the  time  was  also 
one  ftor  the  Jury,  and  was  submitted  under 
proper  Instructions. 

6.  It  is  said  that  the  verdict  was  excessive 
la  amount  This  point  was  urged  in  a  mo- 
tion for  new  trial  made  to  the  court  below, 
and  which  was  overruled.  We  cannot  say 
that  there  was  an  abuse  of  discretion.  At 
the  time  of  her  injury  plaintiff  was  preg' 
naot,  and  it  was  necessary  for  her  to  remain 
In  bed  until  the  birth  of  her  child,  some  two 
months  later,  and  for  a  considerable  period 
of  time  thereafter.  The  character  and  ex- 
tent of  her  injuries,  and  the  pain  and  suf- 
fering endured  by  her,  and  the  consequences 
reasonably  to  be  apprehended  in  the  future^ 
are  all  such  as  that  the  action  of  the  trial 
cotirt  may  very  well  have  found  Justiflca- 
tlon. 

As  one  of  the  grounds  of  damage,  how- 
ever, plaintiff  claimed  for  expenses  paid  ont 
for  medical  attendance  and  treatment  la 
the  sum  of  $76,  and  such  element  of  damage 
was  submitted  to  the  Jury.  It  is  now  con- 
ceded by  counsel  for  plaintiff  that  she  was 


not  entitled  to  recover  on  such  ground,  and 
the  offer  is  made  to  remit  from  the  Judgment 
as  rendered  the  said  sum  of  $76.  According- 
ly, the  Judgment  should  be  reduced  by  that 
sum,  and,  upon  the  cause  being  remanded, 
the  Judgment  entry  will  be  so  modified.  In 
all  other  respects  the  Judgment  la  right,  and 
it  la  affirmed. 


ROMANO  V.  CAPITAL  CITY   BRICK  & 
PIPE  CO, 

(Supreme  Court  of  Iowa.     Nov.   17,  1904.) 

DEATH— BUBVIVAl  OF  ACTION— AXIENS—ADMIN- 
ISraATOBS— KIGHT  TO   SUE. 

1.  Under  Code,  {  3443,  providing  that  all  caus- 
es of  action  shall  survive  the  death  of  the  i>er- 
son  entitled  to  the  same,  and  that  the  recovery 
shall  be  for  the  benefit  of  the  estate,  an  admin- 
istrator appointed  in  Iowa  may  maintain  an 
action  in  the  state  for  an  injury  sustained  there- 
in resultini;  in  death  to  a  resident  alien,  though 
it  affirmatively  appears  that  the  intestate's  sol* 
heir  was  at  the  time  of  the  death  of  the  in- 
testate, and  continued  to  be,  a  nonresident  alien. 

Appeal  from  District  Court,  Polk  County; 
W.  H.  McHenry,  Judge. 

Action  to  recover  damages  for  the  death 
of  intestate,  Natale  Chiesa,  occasioned  by 
the  negligence  of  defendant,  in  whose  em- 
ployment he  was  working  at  the  time  of  re- 
ceiving the  injury  which  caused  his  death. 
The  defense  interposed  was  that  Natale 
Chiesa  was  unmarried  and  without  issue, 
and  that  his  next  of  Un  was  his  mother, 
who  is  an  alien  residing  In  Italy,  and  that 
he  left  no  estate  to  be  administered  upon, 
wherefore  the  letters  of  administration  Is- 
sued to  the  plaintiff  were  without  authori- 
ty. By  way  ot  reply,  plaintiff  alleged  that 
Intestate  left,  as  his  only  heir,  his  mother, 
a  citizen  and  resident  of  Italy,  and  that  the 
moth«  is  entitled  to  the  proceeds  ot  the 
estate  by  reason  of  the  provision  of  ar- 
ticles 22  and  23  of  the  treaty  of  commerce 
and  navigation  between  Italy  and  the  Unit- 
ed States  (17  Stat  856),  concluded  in  1871, 
which  treaty  continues  in  full  force  and  ef- 
fect between  the  respective  countries.  To 
this  reply  a  demurrer  was  Interposed  on  the 
ground  that  it  shows  upon  its  face  that  the 
suit  is  brought  by  an  administrator  to  re- 
cover for  an  Injury  to  the  person  of  Intestate 
resulting  in  death,  and  tliat  such  action  does 
not  surviye  to  his  mother,  who,  as  his  sole 
heir,  does  not  reside  here,  and  is  now  an 
alien,  and  that  this  action  cannot  be  main- 
tained by  an  administrator  for  her,  and,  fur- 
ther, that  the  treaty  pleaded  does  not  includa 
or  provide  for  the  survival  of  an  action  of 
this  character  for  the  benefit  of  a  nonresident 
alien.  The  demurrer  was  sustained,  and, 
plaintiff  electing  to  stand  upon  his  pleadings, 
the  court  dismissed  .the  case  and  entered 
Judgment  against  the  plaintiff  for  costs,  from 
which  Judgment  plaintiff  appeals.    Reversed. 

Miller,  Wallingford  ft  De  Graff,  for  appel- 
lant   Ryan,  Ryan  ft  Ryan,  for  appellee. 
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McCUIlIK,  J.  It  Is  conceded  by  counsel 
on  eacb  side  tbat  the  qnestlon  presented  on 
this  appeal  is  whether  an  administrator  ap- 
pointed in  Iowa  may  maintain  an  action  In 
this  state  for  an  injury  resulting  in  death  to 
a  resident  alien,  when  it  affirmatively  ap- 
pears tbat  intestate's  sole  heir  was  at  the 
time  of  said  death,  and  stlU  Is,  a  noiu'esldent 
alien. 

Counsel  for  appellee  contend  that  the  stat- 
utory provision  (Code,  $  3443)  that  "all  cant- 
os of  action  shall  surrlve  and  may  be 
brought,  notwithstanding  the  death  of  the 
person  entitled  or  liable  to  the  same,"  should 
not  be  given  extraterritorial  effect,  and 
should  be  so  construed  as  not  to  confer  a 
benefit  ni>on  nonresident  aliens.  It  seems  to 
us,  however,  that  they  misapprehend  the 
scope  of  the  generally  recognized  doctrine 
that  statutes  have  effect  only  within  the  Ju- 
risdiction of  the  sovereign  power  by  which 
tliey  are  enacted.  It  is  not  claimed  that  this 
statute,  is  to  have  any  force  and  effect  In 
Italy.  The  accident  happened  in  Iowa;  the 
person  injured,  as  well  as  the  defendant,  is 
a  resident  of  Iowa;  and  the  wrong  done  by 
defendant,  if  any,  was  done  in  Iowa.  It  is 
difficult,  therefore,  to  see  bow  it  can  be 
urged  tbat  any  question  of  extraterritoriality 
arises.  The  contention  for  appellee  seems 
rather  to  be  that  a  nonresident  alien  Is  not 
to  be  regarded  as  a  person  entitled  to  the 
lieneflts  of  the  Iowa  statute,  although  be 
comes  within  the  plain  terms  of  its  provi- 
sions. The  argument  recalls  the  theory  of 
the  old  Roman  law  that  laws  are  personal 
rutber  than  territorial  In  their  application, 
for,  under  the  doctrine  of  the  Roman  civil 
law,  a  Roman  citizen  only  could  assert  the 
rights  and  avail  himself  of  the  remedies  rec- 
ognized by  that  system,  and  aliens,  even 
though  they  might  be  residents,  must  resort 
to  a  wholly  distinct  Jurisdiction  to  secure  re- 
dress for  wrongs  which  they  may  have  suf- 
fered. Mulrhead,  Roman  Law,  S  25.  It  is 
unnecessary  to  say  tbat  the  theory  of  the 
common  law  In  this  respect  is  wholly  dif- 
ferent. Under  the  common-law  theory,  laws 
are  territorial  in  their  operation;  and,  while 
a  sovereign  may  legislate  with  reference  to 
its  subjects  outside  of  its  territorial  Juris- 
diction, general  legislation  is  assumed  to  ap- 
ply to  all  persons  residing,  all  property  sit- 
uated, and  all  rights  arising  within  its  terri- 
torial Jurisdiction,  regardless  of  the  status  of 
the  parties,  as  being  citizens  or  aliens.  As  to 
the  rights  arising  or  recognized  within  the 
Jurisdiction,  a  nonresident  alien  may  main- 
tain suits  In  the  courts  without  any  special 
statutory  authority.  Knight  v.  R.  Co.,  108 
Pa.  250,  56  Am.  Rep.  200;  Kellyvllle  Coal 
Co.  V.  Petraytls,  195  III.  215,  63  N.  E.  94, 
88  Am.  St.  Rep.  191;  Vetaloro  v.  Perkins 
(C.  C.)  101  Fed.  393.  Itwould  certainly  strike 
the  profession  In  this  state  as  most  extraor- 
dinary and  unprecedented  if  we  should  hold 
that  a  nonresident  alien  could  not,  in  the 
absence  of  express  statutory  authority,  avail 


himself  of  a  statutory  remedy  In  our  courts, 
such  as  that  of  an  attachment  or  a  garnish- 
ment proceeding. 

A  few  cases  are  cited  in  support  of  the 
general  proposition  that  statutes  are  to  be 
construed  as  applicable  only  in  favor  of  per- 
sons within  the  Jurisdiction.  See,  for  exam- 
ple, Jeffreys  v.  Boosey,  4  H.  L.  Cas.  815: 
Colquhoun  v.  Heddon,  25  Q.  B.  D.  129;  Col- 
lom's  Appeal,  2  Penny.  (Pa.)  130.  But  with- 
out going  Into  a  discussion  of  these  and  sim- 
ilar cases  for  the  purpose  of  showing  tbat 
they  cannot  be  regarded  as  supporting  the 
broad  proposition  that  general  statutory 
rights  and  remedies  are  not  available  to  non- 
resident aliens,  it  Is  sufficient  to  say  that 
no  such  general  rule  of  construction  has  been 
adopted  in  Jurisdictions  where  the  common 
law  prevails,  nor,  indeed,  in  those  in  whicti 
the  civil  law  Is  recognized,  for  even  in  civil- 
law  Jurisdictions  the  principle  of  territorial- 
ity as  opposed  to  that  of  personality  of  laws 
is  now  accepted. 

Nevertheless  the  misconception  arisiog 
from  the  assumption  of  a  general  rule  Uiat 
statutes  conferring  benefits  are  to  be  con- 
strued as  not  extending  to  nonresident  aliens 
has  In  some  Jurisdictions  been  applied  in 
solving  the  identical  question  which  we  now 
have  before  us;  that  is,  the  question  wheth- 
er a  statute  giving  a  remedy  for  an  injury 
causing  death  is  available  for  the  benefit  of 
nonresident  aliens.  Tbns  In  Deni  t.  Pa.  R. 
Co.,  181  Pa.  525,  37  Atl.  558,  59  Am.  St  Rep. 
676,  It  is  said  tbat  "while  it  is  possible  that 
the  language  of  the  statute  may  admit  of  a 
construction  which  would  include  nonresi- 
dent alien  husbands,  widows,  cliildren,  and 
parents  of  the  deceased,  it  is  a  construction 
so  obviously  opposed  to  the  spirit  and  policy 
of  the  statute  that  we  cannot  adopt  it."  And 
the  reasoning  of  that  case  is  followed  in 
Brannlgan  v.  Union  Gold  Mining  Co.  (C.  C.i 
93  Fed.  164,  by  Hallett,  District  Judge,  char- 
ging the  Jury  In  a  similar  case  arising  under 
the  laws  of  Colorado.  Likewise,  In  a  re- 
cent case  in  Wisconsin  (McMillan  v.  Spider 
Lake  Sawmill  Co.,  115  Wis.  332,  91  N.  W. 
979,  60  L.  R.  A.  689,  95  Am.  St  Rep.  947)  the 
doctrine  tbat  tbe  laws  of  one  country  can 
have  no  extrinsic  force,  except  wltbln  the 
territorial  limits  and  Jurisdiction  of  that 
country,  is  Invoked  to  support  the  conclusion 
that  the  statute  giving  a  remedy  to  the  rela- 
tives of  one  who  is  instantly  killed  Is  not 
available  to  nonresident  aliens.  In  Adam  v. 
British  &  Foreign  S.  S.  Co.  (1898)  2  Q.  B.  D. 
430,  the  same  conclusion  is  reached  under 
the  English  fatal  accidents  acts,  the  first  of 
which  was  Lord  Campbell's  act  (9  &  10  Vict., 
c.  93);  and  It  was  held,  apparently  by  one 
Judge,  that  a  nonresident  alien  relative  could 
not  avail  himself  of  the  statutory  remedy. 
In  bis  opinion,  however,  tbe  Judge  does  not 
refer  to  two  earlier  decisions  of  the  English 
courts  In  which  a  contrary  conclusion  was 
reached.  See  Tbe  Ouldfaxe,  L.  R.  2  A.  &  B. 
325,  and  The  Explorer,  L.  K.  3  A.  &  B.  239, 


Digitized  by 


Google 


Iowa) 


ROMANO  ▼.  CAPITAL  CITY  BRICK  A  PIPE  CO. 


439 


!q  which  Sir  Robert  Phlllimore  expressed, 
though  with  soiue  doubt,  the  conclusion  that 
a  suit  by  a  nonresident  alien  under  Lord 
Campbell's  act  could  be  maintained  in  the 
British  Admiralty  Court.  It  is  suggested 
elsewhere  that  the  two  cases  Just  referred  to 
were  overruled  by  the  House  of  Lords  in 
.So\rard  v.  The  Owner  of  the  Vera  Cruz,  L. 
R.  10  App.  Cas.  59.  But  that  is  not  In  ac- 
cordance with  the  fact.  The  only  point  de- 
rided by  the  House  of  Lords  pertinent  to  the 
question  was  that  the  Court  of  Admiralty, 
imder  a  statute  giving  it  Jurisdiction  over 
any  claim  for  damages  done  by  any  ship,  did 
not  have  jurisdiction  in  rem  oyer  claims  for 
damages  for  loss  of  life  under  Lord  Camp- 
bell's act;  and  nothing  said  In  that  case  is 
conclusive  on  the  right  of  a  nonresident  alien 
to  maintain  such  an  action  in  the  common 
law  courts  of  Ehigland. 

In  the  American  cases  in  which  it  has  been. 
held  that  a  nonresident  alien  could  not  main- 
tain an  action  to  recover  the  relief  provided 
for  by  statutes  similar  to  Lord  Campbell's 
act,  the  lack  of  any  English  precedent  for 
such  recovery  is  commented  upon;  but  such 
precedent  Is  no  longer  wanting,  even  If  the 
rases  Just  cited  are  disregarded,  for  In  David- 
son T.  HIU  (1901)  2  K.  B.  D.  606,  the  question 
has  been  fully  considered  in  opinions  ren- 
dered by  Sir.  William  Rann  Kennedy  and  Sir 
Walter  Phlllimore,  and  the  conclusion  is  im- 
eqnlTocally  announced  that  the  fatal  acci- 
dents acts  apply  as  well  for  the  benefit  of 
representatives  of  a  deceased  foreigner  as  for 
those  of  a  British  subject — at  all  events,  as 
against  an  English  wrongdoer;  and  the  x>rin- 
tiple  contended  for  in  that  case  by  the  de- 
fendant, that  acts  of  Parliament  do  not  ap- 
ply to  nonresident  aliens,  unless  the  language 
of  the  statute  expressly  refers  to  them,  is  re- 
pudiated In  such  a  case,  and  the  Adam  Case 
is  overruled.  Kennedy,  J.,  uses  this  lan- 
smage:  "It  appears  to  me,  under  all  the  cir- 
cumstances, and  loolcing  at  the  subject-mat- 
ter, more  reasonable  to  hold  that  Parlia- 
ment did  Intend  to  confer  the  benefit  of  this 
legislation  upon  foreigners  as  well  as  upon 
rabjects,  and  certainly  that  against  English 
wrongdoers  the  foreigner  baa  a  right  to 
maintain  his  action  under  the  statutes  in 
question."  As  the  action  was  against  the 
English  owner  of  a  British  ship,  he  does  not 
expressly  hold  that  the  same  rule  would  be 
applicable  if  the  death  occurred  through  neg- 
ligence In  a  collision  ui>on  the  high  seas 
where  both  parties  were  foreigners,  or  where 
the  wrongdoers  were  foreigners  and  the  suf- 
ferers English,  though  even  as  to  that  ques- 
tion be  expresses  the  opinion  that  such  an 
action  could  be  maintained.  Phlllimore,  J., 
says:  "If  an  Englishman  on  board  a  foreign 
ship,  or  a  foreigner  on  board  a  British  ship, 
is  mn  down  by  a  British  ship  upon  the 
high  seas,  it  seems  almost  certain  that  an 
set  Ion  would  lie.  Are  the  representatives 
of  the  foreigner  on  board  a  ship  of  one  na- 
tionality, whose  national  law  would  proba- 


bly give  them  at  least  as  good  a  remedy  »a 
that  given  by  the  fatal  accidents  acts,  to  be 
deprived  of  their  right  to  recover  because 
they  must  have  recourse  to  statute  law  in- 
stead of  to  the  unwritten  common  law?  I 
think  not."  And  his  reasoning  with  refer- 
ence to  the  exact  question  is  expressed  in  the 
following  language:  "I  start  with  the  prop- 
osition that  If  a  man  had  not  been  killed, 
but  only  Injured,  he,  during  his  life,  could 
have  maintained  an  action  for  damages;  such 
an  action  being  maintainable  by  the  lex  fori 
and  by  the  lex  loci  delicti  commissi,  whether 
the  locus  be  regarded  as  English  or  Britisli. 
or  as  the  high  seas,  over  which  maritime 
law,  or  maritime  law  as  administered  in 
this  country,  prevails."  This  case  we  regard 
as  of  great  Importance,  because  of  the  em- 
phasis placed  In  some  of  the  American  cases 
upon  the  construction  of  Lord  Campbell's  act 
In  the  English  courts,  and  because  it  Is  more 
recent  than  any  of  the  decisions  of  those 
courts  in  which  the  contrary  conclusion  is 
reached. 

But  the  decided  weight  of  authority  in  this 
country  is  against  the  proposition  that  non- 
resident alien  relatives  of  a  deceased  per- 
son are  not  entitled  to  recover  under  stat- 
I  utes  similar  to  Lord  Campbell's  act  A  lead- 
ing case  Is  that  of  Mullball  v.  Fallon,  176 
Mass.  266,  57  N.  £.  38G,  54  L.  R.  A.  934,  79 
.\m.  St.  Rep.  309.  note,  in  which  Chief  Jus- 
tice Holmes,  after  referring  to  Adam  v. 
British  &  Foreign  S.  S.  Co.,  Deni  v.  Pa.  VU 
Co.,  and  Brannlgan  v.  Union  Gold  Mining 
Co.,  supra,  as  cases  supporting  the  contrary 
conclusion,  annoiuices  the  view  of  the  Massa- 
chusetts court  to  be  that  the  statute  of  that 
state  is  in  the  interest  of  the  employe,  and 
that,  whether  the  action  is  to  be  brought  by 
the  relative  or  by  the  administrator,  as  the 
sum  to  be  recovered  is  to  be  assessed  as  to 
the  degree  of  culpability  of  the  employer  or 
negligent  person,  nonresident  aliens  are  not 
Intended  to  be  excluded  from  the  relief  which 
the  statute  affords.  He  cites  in  support  of  his 
conclusion  the  following  cases,  which  we 
have  examined,  and  find  to  be  more  or  less 
In  point:  Luke  v.  Calhoun  Co.,  52  Ala.  115; 
Augusta  R.  Co.  v.  Glover,  92  Oa.  132,  18 
S.  E.  406;  Phll^tt  v.  Missouri  Pac.  B.  Co.. 
85  Mo.  164;  Brace's  Administrator  v.  Cin- 
cinnati R.  Co.,  83  Ky.  174.  It  Is  true  that 
these  cases  relate  to  right  of  recovery  by  a 
relative  who  Is  a  citizen  and  resident  of  an- 
other state,  and  counsel  in  the  case  before 
us  have  urged  that  the  rule  as  to  nonresident 
aliens  may  well  be  different;  but,  if  their 
contention  is  correct,  that  to  give  force  to 
the  statute  in  favor  of  a  nonresident  alien 
is  to  give  it  extraterritorial  effect,  then  these 
decisions  are  In  point,  for  a  state  statute 
has  no  more  effect  or  operation  in  another 
state  of  the  Union  than  in  a  foreign  country; 
and  it  is  no  answer  to  say  that,  by  a  pro- 
vision of  the  federal  Constitution,  citizena 
of  the  other  states  of  the  Union  are  not  to 
be  denied  the  privileges  and  immunities  ac- 
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corded  to  citizens  of  the  state,  for,  if  the 
statute  is  to  be  applied  only  for  the  benefit 
of  those  who  are  subject  to  state  law,  then 
residents  of  another  state  are  excluded,  as 
not  among  the  persons  for  whose  benefit  the 
statute  was  passed.  The  same  conclusion 
as  to  the  right  of  a  nonresident  alien  to  re- 
cover under  the  Massachusetts  statute  was 
reached  in  Vetaloro  ▼.  Perkins  (C.  O.)  101 
Fed.  39S,  decided  In  the '  federal  Circuit 
Court  by  Colt,  Circuit  Judge,  before  the 
Massachusetts  court  had  passed  on  the  ques- 
tion. The  Massachusetts  case  has  been  fol- 
lowed in  later  decisions  in  other  states. 
Renlund  y.  Commodore  Mining  Co.  (Minn.) 
93  N.  W.  1057;  Kelly viUe  Coal  Co.  t.  Pe- 
traytls,  195  111.  215,  63  N.  E.  94,  88  Am.  St. 
Rep.  191;  Bonthron  y.  Phoenix  Light  &  Fuel 
Co.  (Ariz.)  71  Pac.  941,  61  L.  R.  A.  563.  In 
the  last  case  cited,  after  discussing  the  au- 
thorities pro  and  con,  the  court  uses  this 
pertinent  language:  "We  do  not  think  that, 
in  order  to  entitle  an  ali^i  to  maintain  this 
action,  specific  authority  therefor  must  be 
granted  said  alien  by  the  Iiegislature.  The 
act  is  broad  and  comprehensive,  and  by  its 
terms  Includes  any  surviving  wife,  husband, 
child,  or  parent,  irrespective  of  their  resi- 
dence or  citizenship;  and  this  includes 
aliens,  in  the  absence  of  any  restrictive  leg- 
islation. •  •  *  The  object  of  the  act  is 
to  extend  beyond  the  limits  of  the  common 
law  the  right  to  recover  reparation  for  a 
wrong,  and  we  fall  to  see  why,  the  wrong 
haying  been  committed,  the  same  reparation 
should  not  be  given,  whether  those  entitled 
to  It  are  citizens  of  a  state  of  our  Union,  or 
citizens  of  that  country  whose  law  we  have 
inherited,  and  whose  legislation  in  this  In- 
stance we  Jiave  adopted.  An  alien  can  main- 
tain in  our  courts  an  action  to  enforce  rights 
cognizable  at  common  law,  and  a  statute 
authorizing  a  right  of  action,  if  declaratory 
merely  of  the  common  law.  In  the  absence 
of  specific  restriction,  would  not  exclude 
aliens,  or  prevent  them  from  availing  them- 
selves of  Its  benefits.  There  is  no  difference 
in  principle  between  such  a  case  and  a  stat- 
ute which  grants  rights  not  cognizable  at 
common  Jaw,  or  extends  rights  beyond  the 
limits  affected  by  the  commmi  law.  In  the 
absence  of  a  specific  restriction,  the  Legis- 
lature is  presumed,  by  its  enactment  en- 
larging rights  common  to  all,  to  have  intend- 
ed that  such  enlargement  of  rights  be  com- 
mon to  alL" 

That  a  statute  giving  a  remedy  for  an  In- 
Jury  causing  death  is  not  to  be  regarded  as 
penal  In  Its  nature,  and  therefore  limited, 
■as  to  the  remedy  to  be  afforded  under  it, 
to  the  state  of  Its  enactment,  is  now  well 
settled.  Dennlck  v.  R.  Co.,  108  tJ.  8.  11, 
26  L.  Ed.  439;  Stewart  y.  Bait.  &  O.  R.  Co., 
168  U.  S,  445,  18  Sup.  Ot  106,  42  L.  Ed.  537; 
Boyce  y.  Wabash  R.  Co.,  63  Iowa,  76,  18  N. 
W.  673,  50  Am.  Rep.  730.  And  see  Hunting- 
ton v.  Attrlll.  146  U.  a  657,  13  Sup.  Ct  224, 
36  U  Ed.  1123. 


The  English  statute  and  most  of  the  state 
statutes  construed  In  the  cases  heretofore 
referred  to  give  an  independent  right  of  ac- 
tion to  the  relatives  of  the  deceased  person — 
that  is,  they  create  a  new  right  of  action — 
and,  even  If  we  were  of  the  opinion  that 
the  weight  of  reasoning  is  with  those  courts 
which  hold  tliat  such  new  right  of  action  is 
not  maintainable  by  a  nonresident  alien  rela- 
tive, we  should  still  find  it  necessary  to  con- 
sider whether,  under  our  own  statutes,  the 
line  of  reasoning  should  be  followed.  By 
Code,  S  3443,  already  quoted,  the  cause  of 
action  survives  and  may  be  brought  not- 
withstanding the  death  of  the  person  entitled 
to  maintain  the  same;  and  under  this  pro- 
vision it  has  uniformly  been  held  in  this 
state  that  the  right  of  action  is  in  the  ad- 
ministrator for  the  benefit  of  the  estate  of 
the  deceased  person,  and  not  in  the  relative 
suing  in  his  or  her  own  right  "In  other 
words,  the  cause  of  action  no  longer  dies 
with  the  party  injured,  as  at  common  law, 
but  passes  to  the  administrator  as  assets  of 
the  estate.  It  does  not  spring  into  existence 
from  death,  but,  having  a  previous  existence, 
does  not  perish  with  him  who  was  entitled 
to  maintain  an  action  thereon."  Sachs  r. 
Sioux  City,  109  Iowa,  224,  80  N.  W.  336. 
"Nothing  In  these  statutes  indicates  a  pur- 
pose to  create  a  cause  of  action  in  favor  of 
wife  or  child,  save  as  they  may  share  in 
the  distribution  of  damages  recovered,  freed 
from  any  claim  of  creditors."  Major  y.  Bur- 
lington, C.  R.  &  N.  R.  Co.,  115  Iowa,  309, 
88  N.  W.  816;  and  see  Seney  v.  Chicago,  M. 
&  St.  P.  R.  Co.  (decided  at  the  present  term> 
101  N.  W.  76.  By  Code,  {  3313,  U  is  pro- 
vided: "When  a  wrongful  act  produces 
death,  damages  recovered  therefor  shall  be 
disposed  of  as  personal  property  belonging  to 
the  estate  of  the  deceased;  but  If  the  deceas- 
ed leaves  a  husband,  wife,  child  or  parent 
it  shall  not  be  liable  for  the  payment  of 
debts."  It  is  apparent,  therefore,  that  our 
statutory  provisions  differ  materially  from 
those  passed  in  analogy  to  Lord  Campbell's 
act,  for  they  do  not  create  a  new  right  of 
action,  but  abrogate  the  common-law  role 
by  which  an  existing  cause  of  action  is  ter- 
minated on  the  death  of  the  party  entitled 
to  recover.  That  Natale  Chiesa,  had  he  sur- 
ylved  the  injuries  received,  could  Iiaye  main- 
tained an  action  for  damages  against  the  de- 
fendant must  be  conceded,  for  present  pni^ 
poses,  in  view  of  the  allegations  of  the  plead- 
ings. That  this  cause  of  action  survived  bis 
death,  and  could  be  made  the  basis  of  re- 
covery by  his  iwrsonal  r^resentatlve,  is  ex- 
pressly stated  by  the  statutory  provisions; 
and  it  is  also  expressly  stated  that  the  dam- 
ages recovered  In  such  an  action  are  to  be 
disposed  of  as  a  part  of  his  estate.  Now.  we 
cannot  see  how,  for  the  puriwses  of  this  ac- 
tion, It  Is  necessary  to  determine  who  are 
his  heirs,  and,  as  such  beirs,  will  be  entitled 
to  distributive  shares  In  his  estate,  what- 
ever It  may  be.    It  is  contended  for  defend- 
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ant  that  he  left  no  estate  to  distribute,  and 
therefore  an  administrator  was  Improperly 
appointed;  bat  that  contention  has  been  ex- 
pressly negatived  in  Morris  r.  Chicago,  R.  L 
&  P.  H.  Co.,  66  Iowa,  727,  28  N.  W.  143,  64 
Am.  Rep.  39.  The  statute  does  not  say,  as 
do  the  statutes  in  many  other  states,  that 
the  recovery  shall  be  (or  the  benefit  of  cer- 
tain named  relatives,  but  expressly  says 
that  it  is  to  be  for  the  benefit  of  the  estate. 
It  will  be  soon  enough  to  be  concerned  about 
whether  decedent's  mother,  a  nonresident 
alien,  Is  entitled  to  the  proceeds  of  the  re- 
covery, when  the  administrator  is  called  up- 
on to  make  distribution  of  the  estate  of  the 
deceased.  On  this  last  point  however,  our 
attention  is  called  to  the  case  of  Cleveland, 
C,  C.  &  St  Lu  R.  Co.  V.  Osgood  (Ind.  App.) 
70  N.  E.  839,  in  which  the  Appellate  Court 
of  Indiana,  construing  statutory  provisions 
almllar  to  ours,  holds  that  no  right  of  action 
arises  thereunder  in  behalf  of  the  adminis- 
trator where  the  next  of  kin  who  would  be 
entitled  to  recover  are  nonresident  aliens. 
We  are  not  SBtisfled  with  the  conclusions 
reached  in  that  case,  either  with  reference 
to  the  weight  of  authority  of  the  cases  relat- 
ing to  statutes  similar  to  Lord  Campbell's 
act  or  with  reference  to  the  proper  con- 
struction to  be  given  to  the  statutory  pro- 
visions such  as  those  found  in  Indiana  and 
in  our  own  state.  In  Tanas  v.  Municipal 
Oas  Co.  (Sup.)  84  N.  Y.  Supp.  1053,  the  Ap- 
pellate Division  of  the  Supreme  Court  of 
New  York  had  before  it  the  Identical  ques- 
tion which  we  are  now  considering,  arising 
under  a  statutory  provision  of  that  state  as 
follows:  "The  executor  or  administrator  of 
a  decedent  who  has  left  him  or  her  sur- 
Tlving,  a  husband,  wife,  or  next  of  kin,  may 
maintain  an  action  to  recover  damages  for  a 
wrongful  act  neglect,  or  default,  by  which 
the  decedent's  death  was  caused,  against  a 
natural  person  who,  or  a  corporation  which, 
would  have  been  liable  to  an  action  in  favor 
of  the  decedent  by  reason  thereof  If  death 
had  not  ensued;"  and  the  conclusion  was 
reached  that  such  action  could  be  main- 
tained, although  the  next  of  kin  of  the  de- 
ceased were  nonresident  aliens.  The  court 
uses  this  language:  "The  negligent  killing 
was  within  our  own  territory,  and  by  a  dtl- 
een  corporation  of  our  state,  liable  under  its 
laws.  The  deceased  was  a  resident  al- 
though an  alien,  and  entitled  to  the  protec- 
tion and  benefit  of  both  our  common  law 
and  statutes.  There  can  be  no  qaestion  that 
If  he  had  not  died,  he  would  have  had  a 
right  of  action  against  the  defendant;  and 
we  think  his  representative  can  maintain 
the  action  prescribed  by  the  statute,  notwith- 
standing the  ultimate  fruits  of  the  litigation 
Bball  pass  to  a  nonresident  alien  next  of 
kin.  *  *  *  To  deny  the  action  because 
the  widow  and  next  of  kin  are  nonresident 
aliens  is  to  Incorporate  into  the  sections  of 
tho  Code  a  restriction  which  they  do  not 
contain.    It  is  to  refnse  compensation  to  a 


certain  class  of  persons  for  a  real  Injury 
recognized  by  the  statute.    We  see  no  rea- 
son, either  from  the  probable  intent  of  the 
Legislature,   or   from    the   holdings  of   our 
courts  with  respect  to  the  act  why  the  ex- 
ception contended  for  should  be  held  to  ex- 
ist   The  words  are  broad,  and  comprehend 
every  widow  and  all  next  of  kin,  whether 
citizens,    residents,    aliens,    or    nonresident 
aliens.    The  only   qualification   Is  that  Ibe 
representative  shall  present  such  a  cause  of 
action  as  would  allow  the  intestate  to  re- 
cover, had  he  not  died." 
In   view  of   the  conclusions  already   in- 
I  dicated,  it  Is  not  necessary  to  follow  counsel 
I  in  a  discussion  of  the  question  whether  the 
I  right  of   action   by   the   administrator,   by 
\  which  the  mother  of  Natale  Chiesa,  a  res- 
I  ident  of  Italy,  is  to  receive  ultimate  benefit 
1  is  protected  by  the  provision  of  the  treaty 
!  between   Italy  and  the  United  States  that 
I  "the  citizens  of  each  of  the  contracting  par- 
!  ties  shall   have  power  to  dispose  of  their 
!  personal  goods  within  the  Jurisdiction  of  the 
other,    »    •    •    and    their    representatives, 
being  citizens  of  the  other  party,  shall  suc- 
ceed to  their  personal  goods,   whether  by 
testament  or  ab  intestato,"  etc.    As  already 
indicated,  we  think  no  question  of  that  kind 
is  at  present  before  us.    We  have  now  only 
to  decide  whether  the  plaintiff,  duly  appoint- 
ed as  administrator,  may  maintain  this  ac- 
tion. 

We  reach  the  conclusion  that  the  decision 
of  the  trial  court  Is  erroneous,  and  its  Judg- 
ment is  therefore  reversed. 


MERCHANTS'  NAT.  BANK  OF  BAGLE 
GROVE  V.  MURPHY  et  al. 

(Supreme  Court  of  Iowa.     Nov.  18,  1904.) 

FBINCIFAI.  AND  8UBETY— WAIVES  OF  S0BXTT- 
SHIP—SFFECT— EXTENSIONS  OF  TIMlt  W"  PAY- 
MENT —  BEFOBMATION  OF  INSTBOICERTS  — 
QnANTtnC    OF  PBOOF. 

1.  A  surety  may  waive  his  rights  as  such,  and 
make  himself  a  principal,  as  between  himself 
and  the  creditor. 

2.  In  order  to  secure  a  reformation  of  a  con- 
tract by  striking  out  any  of  its  provisions,  clear 
and  satisfactory  proof  must  be  produced.  Mere 
conjecture  <«  vague  Inference  or  a  preponder- 
ance of  evidence  is  insufficient 

8.  Where  a  surety  agreed  that  whatever  his 
relation  was  in  fact,  be  should,  as  between  him- 
self and  the  creditor,  be  regarded  as  a  principal, 
no  extension  of  time  of  payment  however  long, 
or  how  many  times  repeated,  would  release  him 
from  liability. 

4.  A  written  agreement  by  a  surety  to  be 
treated  as  a  principal  was  not  limited  by  an- 
other clause  of  the  agreement  reciting  a  con- 
sent by  the  surety  to  an  extension  of  the  time 
of  payment  in  such  a  manner  as  to  restrict  the 
rigut  of  the  creditor  to  extend  the  time  of  pay- 
ment, as  against  the  surety,  to  one  extension. 

Appeal  from  District  Court  Wright  Coun- 
ty; W.  D.  Evans,  Jndge. 
The  opinion  states  the  case.    Affirmed 

Wambach  &  Mattice  and  Ladd  &  Rogers, 
for  appellants.  J.  W.  McGrath  and  C.  M. 
Nagle,  for  appellee. 
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WEAVER,  J.  On  July  29,  1898,  the  de- 
fendants E.  P.  Murpby,  W.  T.  Murpby,  and 
B.  F.  Derr  made  and  delivered  to  the  plain- 
tiff bank  a  promissory  note  for  $1,000,  paya- 
ble February  1,  1889.  So  far  as  tbe  form 
of  the  note  and  the  manner  of  Its  execution 
are  concerned,  there  Is  nothing  to  Indicate 
that  all  were  not  principal  debtors.  The  note 
contained  a  clause  reading  as  follows:  "It  Is 
agreed  that  the  signers  to  this  note,  whether 
sureties  In  fact  or  not,  shall  be  regarded  as 
principals  as  between  them  and  the  holder 
thereof."  This  action  was  begun  at  law  for 
a  recovery  upon  said  note  March  3,  1902. 
Since  tbe  making  of  the  note  Derr  has  been 
adjudged  of  unsound  mind,  and  appears  and 
defends  by  guardian.  It  was  first  pleaded 
that  Derr  was  a  surety  only,  as  the  bank  well 
knew;  that  the  clause  above  quoted  was  by 
mutual  mistake  left  unerased  In  tbe  printed 
form  on  which  the  note  was  written;  and  a 
reformation  of  the  instrument  was  prayed. 
Further  pleading,  it  was  alleged  that,  with- 
out tbe  consent  of  the  surety,  the  bank  had 
from  time  to  time,  for  a  sufficient  considera- 
tion, extended  the  time  of  payment;  that  at 
the  time  of  making  the  note  the  Murpbys 
were  solvent,  but  thereafter  became  insol- 
vent, and  tbe  bank,  well  knowing  of  their 
impending  failure,  extended  time  of  payment 
on  this  note  to  the  injury  of  tbe  surety.  It 
Is  also  alleged  that  the  Murphys  continued  to 
do  business  with  tbe  bank,  and  thereafter 
had  money  deposited  therein,  which  should 
have  been  appropriated  by  the  bank  to  tbe 
payment  of  the  note.  Finally  it  is  alleged 
that  at  the  time  of  making  the  note  Derr 
was  of  unsound  mind  and  Incompetent  to  en- 
ter Into  such  a  contract,  but  of  this  there  Is 
no  evidence  whatever,  and  we  will  not  fur^ 
tber  consider  it 

It  is  very  manifest  from  this  statement 
that,  if  the  agreement  which  we  have  quoted 
Is  valid,  and  tbe  appellant  failed  to  make  a 
case  for  the  reformation  of  the  Instrument, 
then  It  Is  Immaterial  whether  Derr  was  or 
was  not  a  mere  surety.  It  was  a  part  of  his 
agreement  that,  even  if  he  was  a  surety  as 
between  himself  and  the  principal  debtors, 
he  should,  as  to  the  bank,  be  subject  to  all 
the  obligations  which  the  law  Imposes  upon 
principals.  It  Is  entirely  competent  for  a 
surety  to  waive  his  rights  as  such,  and  make 
himself  a  principal  as  between  himself  and 
the  creditor.  Menaugb  v.  Chandler,  89  Ind. 
94;  Sprigg  v.  Bank,  35  U.  S.  257,  9  L.  Ed. 
416;  Gridley  v.  Conner,  4  La.  Ann.  417;  Plcot 
v.  Slgniago,  22  Mo.  594;  Heath  v.  Bank,  44 
X.  H.  180.  The  court  below  found  that  the 
alleged  mistake  was  not  established  with 
such  clearness  and  certainty  as  to  justify  a 
reformation  of  the  note,  and  sustained  a  de- 
murrer to  the  several  defenses  based  on  the 
theory  of  Derr's  suretyship.  If  the  first  con- 
clusion was  right  then,  in  our  Judgment  it 
follows,  as  a  matter  of  course,  that  the  rul- 
ing upon  the  demurrer  must  also  be  sustain- 
ed.   That  Derr  was  in  fact  a  surety,  and 


that  the  bank  knew  it  from  the  first  ap- 
pears beyond  doubt;  but  unfortunately  for 
the  defense,  the  fact  thus  clearly  established 
Is  not  in  the  least  incousisteut  with  the  ex- 
ecution of  the  contract  contained  in  the  note. 
The  agreement  was  framed  and  inserted  in 
the  printed  form  for  the  evident  purpose  of 
relieving  the  bank  from  the  risk  of  dischar- 
ging a  surety  by  its  manner  of  dealing  with 
the  principal,  and  Mr.  Derr  must  be  presum- 
ed to  have  signed  the  note,  expecting  the 
agreement  to  have  its  Intended  effect  unless 
we  are  able  to  say  that  the  alleged  mistake 
has  been  satisfactorily  proven.  It  is  a  rec- 
ognized rule  that  more  than  a  mere  prepon- 
derance of  evidence  is  required  to  sustain  a 
decree  for  the  reformation  of  a  written  con- 
tract The  proof  must  be  clear  and  satisfac- 
tory. Chapman  v.  Dunwell,  115  Iowa,  533, 
88  N.  W.  1067.  In  the  case  before  us  we 
think  this  measure  of  proof  is  not  furnished. 
The  effect  of  the  evidence  shown  in  the  rec- 
ord Is  no  more  than,  as  already  suggested,  to 
establish  the  fact  that  Mr.  Derr  was  a  sure- 
ty, and  the  bank  was  aware  of  his  true  rela- 
tion to  the  transaction;  but  there  is  not  tbe 
slightest  evidence  that  such  surety  did  not 
Intend  to  make  the  agreement  embodied  In 
the  note.  As  a  general  rule  every  written 
contract  Is  sustained  by  a  strong  presump- 
tion that  be  whose  name  is  subscribed  there- 
to executed  it  with  knowledge  of  Its  con- 
tents, and  with  the  Intent  to  be  bound  by  all 
of  its  provisions;  and  a  court  of  equity  must 
have  something  more  than  mere  conjecture 
or  vague  and  uncertain  Inference,  before  it 
will  assume  to  change  or  strike  out  any  of  its 
provisions. 

Counsel  for  appellant  argue  that,  even  if 
the  note  be  not  reformed,  the  defense  may 
still  rely  upon  the  relation  of  suretyship,  but 
we  think  this  cannot  be.  Mr.  Derr  agreed 
that  the  bank  might  treat  him  as  a  principal 
debtor.  With  that  relation  existing,  no  ex- 
tension of  time  of  payment  no  matter  how 
long  or  how  many  times  repeated,  would  re- 
lease him  from  liability.  It  is  said  this  rul- 
ing put  Derr  to  great  disadvantage,  and  ex- 
posed him  to  loss.  But  be  could  have  inter- 
posed at  any  time  and  paid  the  debt  and 
enforced  his  claim,  so  far  as  possible,  against 
the  principal  debtors,  if  he  had  been  so  mind- 
ed. He  knew,  or  is  presumed  to  have  known, 
that  his  note  was  outstanding  all  these  years, 
and  was  content  that  it  should  run  until  the 
Murphys  were  prepared  to  take  it  up,  or  until 
he  was  called  upon  to  pay  it 

Counsel  advance  a  theory  that  the  general 
agreement  of  Derr  to  be  treated  as  a  princi- 
pal is  limited  by  another  clause  in  tbe  note, 
which  says  that  the  sureties  consent  to  an 
extension  of  time  of  payment  without  no- 
tice, and  that  a  single  extension  exhausted 
the  right  thus  granted;  hut  we  think  tJie 
agreement  first  mentioned  cannot  be  thus 
neutralized  and  rendered  mere  meaningless 
surplusage,  and  the  language  must  be  held 
to  mean  just  what  It  says.    While  Mr.  Den- 
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was  a  rarety  as  between  blm  and  the  Mur- 
pbys,  be  was,  as  to  tbe  bank,  a  principal, 
witb  no  otber  or  different  or  greater  rights 
than  be  would  hare  possessed,  had  the  note 
been  given  for  bis  own  debt. 

For  the  reasons  stated,  the  Judgment  of 
ttao  district  court  is  afBrmed. 


BROWN  T.  PECK  et  aL 
(Snprema  Court  of  Iowa.     Nov.  19,  1904.) 

HIGHWATS— ■ABEMENIB— PRESCBIPTION— USE  — 
BVIDENCB. 

1.  Under  Code,  {  3004,  providing  that,  In  all 
actions  in  which  title  to  any  easement  in  real 
estate  shall  be  claimed  bv  adverse  possession, 
the  use  of  the  same  shall  not  be  admitted  oa 
evidence  of  an  adverse  claim,  rtc,  adverse  posses- 
sion of  a  right  of  way  can  only  be  sustained 
by  proof,  independent  of  the  use  of  the  way, 
that  the  party  claims  the  easement  as  a  right, 
and  has  been  in  adverse,  continuous  possession 
of  the  same  for  the  statutory  period,  with  ex- 
press notice  to  the  party  against  whom  the 
ri;ht  is  claimed. 

2.  Evidence  held  sufficient  to  sustain  a  right 
to  the  use  of  a  way  by  prescription. 

Appeal  from  District  Court,  Iowa  County; 
O.  A.  Bylngton,  Judge. 

Action  for  an  injunction  to  restrain  defend- 
ants from  injury  to,  or  trespass  upon,  the 
lands  of  plaintiff.  The  opinion  states  the 
rase.  From  a  decree  in  favor  of  defendants, 
the  plaintiff  appeals.    Affirmed. 

D.  H.  Wilson  and  S.  H.  Falrall,  for  appel- 
lant. J.  T.  Beem  and  C.  Hedges,  for  appel- 
lees. 


BISHOP,  J.  Plaintiff  and  the  defendant 
Peclc  own  adjoining  40-acre  tracts  of  laud  in 
Iowa  county — ^the  land  of  plaintiff  lyiug  to 
the  south  of  tbat  of  defendant  The  defend- 
ant Rentz  owns  land  north  of  tbat  of  de- 
fendant Peck.  The  particular  controversy 
arises  over  the  use  by  defendants  of  a  road- 
way skirting  the  bead  of  a  deep  ravine,  whlcb 
conaes  up  from  the  west,  and  extends  into 
and  upon  plaintiff's  land  for  a  distance  of 
about  15  rods.  To  the  north  and  soutb  of 
the  ravine  is  an  open  highway  running  along 
the  40  line,  and  connecting  with  the  main 
county  seat  road  at  the  south  line  of  plain- 
tiff's land.  The  defendants  Jointly  pleaded 
an  easement  under  claim  of  right  followed 
by  adverse  possession,  and  extending  over  a 
period  of  alraut  40  years.  On  the  part  of 
plaintiff  the  reply  is  made  that  the  use  of 
the  roadway,  in  so  far  as  such  has  occurred, 
was  by  license  only. 

It  requires  no  citation  of  authorities  to  sup- 
port the  proposition  tbat  highway  rights  may 
be  obtained  by  prescription.  To  support  the 
right,  bowever,  it  must  be  made  to  appear 
tbat  the  use  has  been  adverse,  continuous, 
and  as  of  right,  for  the  statutory  period  of 
limiUtlon.  Gray  v.  Haas,  98  Iowa,  502,  (t7 
N.  W.  394.  Under  the  present  statute  In  this 
state,  adverse  possession  cannot  be  predicat- 


ed upon  proof  merely  of  use.  It  must  be  es- 
tablished by  evidence,  independent  of  the  use, 
that  the  party  claimed  the  easement  as  bis 
right  And  the  party  against  whom  the 
claim  is  made  must  have  had  express  notice 
thereof.     Code,  (  3004. 

We  cannot  set  forth  the  evidence  in  detail. 
It  appears  that  the  original  entry  of  both 
40'b  was  made  by  one  Mason,  so  that  plain- 
tiff and  defendant  Peck  each  trace  title  from 
him.  We  think  It  fairly  established  by  the 
evidence  that  from  the  time  Mason  sold  the 
north  40.  iu  the  year  1864,  the  way  in  ques- 
tion has  been  in  open  and  continuous  use, 
uninterrupted,  until  the  erection  by  plaintiff 
of  fences  shortly  before,  and  giving  rise  to, 
the  commencement  of  this  action;  that  such 
use  was  not  only  by  the  successive  grantees 
of  Mason,  including  defendant  Peck,  but  by 
the  people  of  the  neighborhood  generally. 
So,  too,  we  think  it  sufficiently  appears  tbat 
such  use  was  under  claim  of  right,  and  this 
with  the  knowledge  of  the  successive  owners 
of  the  fee.  True,  there  was  no  proclamation 
of  the  right  until  plaintiff  attempted  to  close 
up  the  road;  but  until  then  there  had  been 
no  denial  of  the  right  of  use,  and  hence  there 
had  been  no  necessity  for  a  proclamation. 
Theretofore  the  use  had  been  enjoyed,  ac- 
companied by  such  circumstances  as  that  it 
might  readily  be  Inferred  that  a  right  was 
claimed  on  tbe  one  part  and  conceded  on  the 
other  part.  And  "surely  a  landowner  who 
promptly  claims  a  right  to  an  easement  when 
it  Is  obstructed,  and  denies  the  right  of  an- 
other to  obstruct  It,  must  be  regarded  as 
holding  the  easement  adverse  to  the  other, 
who  Interferes  with  bis  enjoyment  of  it" 
McAllister  v.  Pickup,  84  Iowa,  08,  50  N.  W. 
,156. 

The  decree  was  warranted  by  the  facts, 
and  it  Is  affirmed. 


KEIM  V.  CITY  OF  FT.  DODGH. 
(Supreme  Court  of  Iowa.     Nov.  16,  1904.) 

MUNICTPAL   CORPORATIONS— OEPECTIVE    WATS— 

OUTTEB   CKOSSINGS — CONTBIBITTOBT   NEO- 

LIUE.NCE— EVIDENCE— INSTBUCTION'S. 

1.  Where,  in  an  action  for  Injuries  by  an  al- 
leged defective  gutter  apron,  it  appeared  that 
plaintiff  had  been  living  in  defendant  city  for 
several  years  before  the  accident,  evidence  that 
the  apron  in  question  was  similar  to  those  used 
generally  in  the  city  at  the  time  and  long  prior 
to  the  accident  was  admissible  to  show  plain- 
tiffs  general  knowledge  of  the  aprons  in  use 
in  the  city. 

2.  Where,  according  to  plaintifTs  pleading  and 
her  own  evidence,  she  did  not  know  that  a 
gutter  apron  on  which  she  was  injured  was 
defective  until  after  she  was  injured,  evidence 
that  she  believed  that  she  could  safely  use  the 
same  to  walk  on  was  immaterial. 

3.  Where,  in  an  action  for  injuries  to  a  pedes- 
trian at  night  by  reason  of  an  alleged  defect  in 
a  gutter  apron,  it  appeared  that  the  city  had 
undertaken  to  light  its  streets,  but  tliat  no  light 
was    located    at    tlie    particular    corner    where 

f  S.  Municipal  Corporations,  roL  U,  Cent.  Dig.  I 
1661, 
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plaintiS  was  hurt,  and  the  eTldenm  aa  to  wbeth- 
MT  the  ■nrronndlng  lamps  were  bnminc  at  the 
time  was  conflicting,  eVidenee  that,  when  burn- 
ing, the  lamps  did  not  fnmiab  safficient  light  at 
the  place  of  the  accident  to  diBclose  the  de- 
fective character  of  the  walk,  was  admissible. 

4.  In  an  action  for  Injnrles  becaase  of  a  de- 
fective grutter  apron  an  instruction  that,  if 
plaintiff  knew  of  the  existence  of  the  gutter  into 
which  she  fell,  she  was  bound  to  use  a  "greater 
degree  of  care"  to  avoid  the  same  than  if  she 
had  no  knowledge  of  its  existence,  and.  if  the 
gutter  crossing  was  in  a  diml^  lighted  locality, 
plaintiff  was  required  to  exercise  a  greater  de- 
gree of  care"  than  if  the  same  was  well  lighted, 
was  misleading,  where  the  conrt  had  charged 
generally  that  plaintiff  was  required  to  use  ordi- 
nary care. 

Appeal  from  District  Court,  Webater  Conn- 
ty;  J.  R.  Whltaker,  Judge. 

Snlt  to  recover  damages  tor  a  personal 
Injury  caused  by  a  defective  sidewalk.  Trial 
to  a  Jury,  and  a  verdict  and  judgment  for 
the  defendant,  from  which  the  plaintiff  ap- 
peals.   Reversed. 

Healy  Bros.  &  Eelleber,  for  appellant  M. 
J.  Mitchell  and  Wright  &  Nugent  for  appel- 
lee. 

SHEIRWIN,  J.  This  action  la  based  upon 
the  negligent  construction  of  an  apron  or 
approach  leading  across  the  gutter  from  the 
end  of  the  sidewalk  to  the  street  crossing 
proper.  The  apron  was  set  In  from  the 
outer  edge  of  the  walk  about  a  foot  and 
while  the  plaintiff  was  passing  along  the 
walk,  and  when  she  reached  the  end  there- 
of, she  stepped  therefrom  Into  the  ditch  or 
gutter,  and  received  the  Injury  complained 
of.  This  occurred  at  about  9  o'clock  at  night 
The  plaintiff  bad  been  living  In  Ft.  Dodge 
for  several  years  before  the  accident  and 
had  used  its  streets  and  sidewalks  as  pedes- 
trians usually  do.  The  defendant  was  per- 
mitted to  prove,  over  the  objection  of  the 
plaintiff,  that  the  apron  in  question  was  sim- 
ilar to  those  used  generally  in  the  city  at 
that  time  and  long  prior  thereto.  This  evi- 
dence was  admissible,  not  for  the  purpose 
of  excusing  the  defendant's  negligence,  but 
for  the  purpose  of  showing  the  plaintiff's 
general  knowledge  of  the  aprons  in  use  in 
the  city.  If  she  had  actual  knowledge  of 
this  matter,  or  if,  by  a  long  use  of  the  streets 
and  walks,  she  should  have  known  thereof. 
It  was  a  proper  subject  for  the  Jury  to  con- 
sider in  determining  whether  she  was  her- 
self exercising  ordinary  care  at  the  time  she 
was  injured.  McKee  v.  C,  R.  I.  &  P.  Ry. 
Co.,  83  Iowa,  616,  50  N.  W.  209,  13  L.  R.  A. 
817;  Coates  v.  B.,  C.  R.  &  N.  Ry.  Co.,  62 
Iowa,  486,  17  N.  W.  760;  Couch  v.  The  Wat- 
son Coal  Co.,  46  Iowa,  17.  The  appellant 
offered  to  prove  that  she  believed  that  she 
could  safely  use  the  walk  in  question,  but 
according  to  her  pleading  and  to  her  own 
testimony  she  did  not  know  of  the  defective 
apron  until  after  she  was  injured,  and,  such 
being  the  case,  her  belief  was  immaterial. 
Had  she  known  of  the  defect,  and  then 
chosen  that  route  rather  than  another  known 


to  be  safe,  the  teatimoay  would  have  been 
competent  under  the  repeated  holdings  of 
this  court  Nicbola  ▼.  Town  of  Laurena.  99 
Iowa,  388,  66  N.  W.  836,  and  similar  cases. 

The  evidence  showed  that  the  city  bad 
undertaken  to  light  its  streets  by  the  use 
of  arc  electric  lights;  that  there  were  sev- 
eral of  such  lights  at  street  intersections  dis- 
tant from  the  place  of  the  accident  from  350 
feet  to  1,200  feet  but  that  no  lamp  was  lo- 
cated at  this  particular  comer.  There  was  a 
conflict  in  the  evidence  as  to  whether  the 
surrounding  lamps  were  burning  at  the  time, 
and  the  appellant  offere&  testimony  tending 
to  show  that  when  burning,  the  lamps  did 
not  furnish  sufficient  light  at  the  place  of 
the  accident  to  disclose  the  defective  char- 
acter of  the  apron.  We  think  this  evidence 
should  have  been  received.  While  it  is  true 
that  the  city  was  not  bound  to  light  Ita 
streets  in  the  first  instance,  having  under- 
taken to  do  80,  it  was  competent  to  show 
the  efficiency  of  the  service  as  bearing  upon 
the  question  of  its  negligence  and  the  ap- 
pellant's contributory  negligence  Of  course, 
tlie  precise  question  for  determinatlmi  was 
the  condition  at  the  time  of  the  accident, 
but  if  the  comer  was  dai^  when  the  lights 
were  on,  the  evidence  was  clearly  competent 
for  the  purposes  indicated.  2  Dillon's  Mu- 
nicipal Corporations  (4th  Ed.)  (  1010;  Free- 
port  y.  Isbell,  83  111.  440,  25  Am.  Rep.  407. 

On  the  question  of  contributory  negligence 
the  court  Instracted  generally  that  the  plaliH 
tlff  was  required  to  use  ordinary  care  in  us- 
ing the  walk,  but  in  its  twelfth  instmctlon 
the  Jury  was  told  that  if  the  gutter  cross- 
ing was  in  the  dark,  or  but  dimly  lighted, 
it  was  the  duty  of  the  plaintiff  to  exercise 
a  greater  degree  of  care  tban  if  the  same 
were  well  lighted.  What  the  court  had  in 
mind,  and  the  thought  sought  to  be  conveyed, 
was  undoubtedly  that  greater  caution  or 
watchfulness  would  be  necessary  to  conatl- 
tute  ordinary  care  under  such  circumstancea, 
and  it  Is  possible  that  the  Jury  may  have 
so  understood  the  Instruction.  It  was  mis- 
leading, however;  and,  while  we  would  not 
feel  inclined  to  reverse  on  this  ground  alone, 
we  cannot  approve  the  language  used.  Stier 
V.  City  of  Oskaloosa,  41  Iowa,  353;  Hall  v. 
Town  of  Manson,  90  Iowa,  688,  58  N.  W. 
881;  Langhammer  v.  City  of  Manchester.  99 
Iowa,  295,  68  N.  W.  688.  The  same  criticism 
applies  also  to  the  statement  in  the  same 
instmctlon  that  if  the  plaintiff  knew  of  tbe 
existence  of  the  gutter,  she  was  bound  to 
use  "greater  degree  of  care  to  be  on  the  look- 
out to  avoid  the  same  than  If  she  had  no 
knowledge  of  its  existence."  Hamilton  v. 
Des  Moines  Valley  R.  R.  Co.,  86  Iowa,  88; 
Mathews  t.  City  of  Cedar  Rapids,  80  Iowa. 
469,  46  N.  W.  894,  20  Am.  St  Rep.  436; 
Matthieson  v.  Burlington,  a  R.  &  N.  W.  R. 
R.  Co.  aowa)  100  N.  W.  61. 

What  we  have  said  regarding  the  latter 
part  of  instruction  12  applies  as  well  to  a 
part  of  instruction  lOi 
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Otber  errors  argued  are  not  likely  to  arise 
upon  a  retrial  of  the  case,  and  we  shall  not 
tarther  notice  them. 

For  the  reasons  Indicated,  the  judgment  la 
revened. 


LAMANSKT  v.  WILLIAMS  et  aL 

(Supreme  Court  of  Iowa.     Not.  17,  1904.) 

VACATION  OF  COTTRTT  BOAD— EXTENSION  A0B0B8 
OOUNTT  UNB— INDEPENDENT  AC- 
TION or  COUNTT  BOABD. 

1.  Code,  S  1482,  gives  the  board  of  auperrlson 
general  superTiaion  of  the  roads  in  the  county, 
with  power  to  establish,  vacate,  etc.  Section 
1510  rdates  to  the  procednre  in  establishing  or 
vacating  a  road,  and  provides  that  the  "estab- 
lishment, vacation,  or  alteration  of  a  road,  ei- 
ther along  or  across  a  connty  line,  may  be  ef- 
fected by  the  c«mcurrent  action  of  the  respective 
boards  of  supervisors  *  *  •  and  the  road 
■hall  not  be  established,  vacated  or  altered  in 
either  county  until  it  is  so  ordered  in  both." 
Held  that,  where  a  road  terminating  at  a  coun- 
ty line  was  established  by  the  independent  ac- 
tion of  the  board  of  the  connty  in  which  it  is 
situated,  it  could  be  vacated  by  the  independent 
action  of  such  board,  though  after  it  was  es- 
tablished the  adjoining  conn^  established  a  road 
connecting  therewith. 

2.  The  tact  that  the  petition  for  the  vacation 
of  a  road  terminating  at  the  county  line  recited 
that  a  like  petition  was  beinc  presented  to  the 
board  of  supervisors  in  the  adjoining  county  to 
vacate  a  connecting  road  does  not  prevent  in- 
dependent action  by  the  board  to  which  the 
petition  was  presented. 

AppefU  from  District  Court,  Jefferson 
County;  M.  A.  Roberts,  Judge. 

Proceedings  nnder  a  writ  of  certiorari. 
The  caae  1>  preaented  by  the  following  state- 
ment of  facts:  Jefferson  county  lies  imme- 
diately to  the  south  of  Washington  connty. 
While  the  county  records  in  respect  thereto 
are  deficient  in  some  respects.  It  may  be  said, 
for  the  purpose  of  the  case,  and  especially 
as  this  is  consistent  with  the  attitude  of  all 
parties  to  the  litigation,  that  in  the  year 
1858  a  highway  was  laid  out  and  established 
by  the  authorities  of  Jefferson  county,  be- 
ginning on  the  line  between  said  county  and 
Washington  county,  and  extending  south  a 
distance  of  one  mile  to  Intercept  an  east  and 
west  highway  known  as  the  "Brighton  Boadk" 
In  the  proceedings  for  such  highway,  no 
mention  la  made  respecting  an  extension  of 
the  line  thereof  Into  Washlngrton  county. 
In  the  following  year,  on  petition  and  con- 
sent of  all  the  landowners  directly  Interest- 
ed, the  county  antborltles  of  Washington 
county  laid  out  and  established  a  public  high- 
way beginning  at  the  county  line — ^tbe  point 
named  being  the  point  of  beginning  named 
for  the  highway  in  Jefferson  county — ^and 
extending  north  a  distance  of  about  half  a 
mile  to  Intercept  a  highway  running  diagonal- 
ly northwest  and  southeast,  known  as  the 
"Mt  Pleasant  Road."  No  mention  is  made 
in  snch  proceedings  of  the  road  existing  in 
Jefferson  county.  Both  roads  were  opened 
and  worked,  and  the  way,  as  a  whole,  has 
been  contlnuonsly  used  down  to  the  present 


time.  In  the  year  1902  S.  O.  Wood  and  oth- 
ers petitioned  the  board  of  supervisors  of 
Jefferson  county  for  the  vacation  of  said 
highway  in  said  county;  the  petition  recit- 
ing that  a  like  petition  'Is  being  presented 
to  the  board  of  supervisors  of  Washington 
county  for  the  vacation  and  extension  of  said 
road  in  said  county."  A  commissioner  was 
appointed,  who  repdrted  in  favor  of  the  va- 
cation on  the  ground  of  want  of  utility. 
The  plaintiff  In  this  action,  Frank  Lamansky, 
and  others,  filed  a  remonstrance,  and  a 
bearing  was  had  before  the  board,  resulting 
In  an  order  for  vacation,  conditioned  only 
upon  payment  within  60  days  of  all  costs  by 
petitioners.  Thereupon  these  proceedings 
were  commenced;  the  defendants  named  be- 
ing the  members  of  the  board  of  supervisors 
of  Jefferson  county  and  S.  O.  Wood  et  al.,' 
X>etltlonerB  for  the  vacation  of  the  road.  The 
averment  of  plaintiff's  petition  material  to 
be  considered  Is  that  the  defendant  board  act- 
ed Illegally  and  in  excess  of  Jurisdiction  in 
making  the  order  for  vacation,  for  "that 
said  order  was  not  made,  nor  does  it  pur- 
port to  be  made,  with  the  concurrent  action 
of  the  board  of  supervisors  of  Washington 
connty,  and  the  board  of  supervisors  of 
Washington  connty  have  not  heard  or  finally 
determined  the  matter,  nor  Is  the  said  order 
conditioned  thereon."  A  writ  having  Issued 
and  return  being  made,  trial  was  had  before 
the  court  At  the  close  of  the  trial,  and  for 
the  avowed  purpose  of  making  his  pleadings 
conform  to  the  proof,  plaintiff  amended  his 
petition,  setting  up  that  the  defendants  were 
estopped  from  claiming  that  the  highway 
in  question  Is  not  one  extending  across  the 
connty  line,  for  that  in  the  petition  for  va- 
cation the  petitioners  admitted  and  acknowl- 
edged that  said  road  did  extend  into  Wash- 
ington county;  further,  upon  the  theory  that 
such  was  the  fact  both  parties  had  proceed- 
ed throughout  the  course  of  the  trial.  In 
addition  to  the  facts  hereinbefore  set  forth, 
it  was  made  to  appear  upon  the  trial  that 
In  December,  1901,  the  county  auditor  of 
Washington  county  appointed  a  commission- 
er to  examine  into  the  expediency  of  vacat- 
ing that  portion  of  the  way  In  question  lo- 
cated in  Washington  county;  that  the  com- 
missioner so  appointed  made  report  to  the 
county  auditor  recommending  the  vacation. 
It  also  was  made  to  appear  aliunde  that  the 
commissioners  of  the  two  counties  respect- 
ively conferred  with  each  other  as  to  the 
advisability  of  vacating  the  way  as  a  whole. 
It  does  not  appear  that  any  further  action 
wag  taken  by  the  auditor  of  Washington 
county,  nor  doee  it  appear  that  the  matter 
was  at  any  time  or  in  any  way  brought  to 
the  attention  of  the  board  of  supervisors  of 
that  county.  It  was  the  Judgment  of  the 
trial  court  that  "the  order  made  by  the  de- 
fendant the  board  of  supervisors  providing 
for  the  vacation  of  the  road  in  question  be, 
and  the  same  Is  hereby,  jnodifled,  in  that  it 
is  ordered  that  the  said  order  shall  not  take 
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effect  nntll  a  like  order  shall  have  been  made 
by  the  board  of  supervisora  of  Washington 
county  relative  to  the  vacation  of  that  part 
of  said  road  located  In  Washington  county." 
In  all  other  respects  the  order  of  the  board 
was  approred.  The  costs  were  ordered  tax- 
ed to  the  defendant  petitioners  for  the  vaca- 
tion.   The  defendants  appeal.    Reversed. 

Leggett  &  McKemey,  for  appellants.  SL 
F.  Simmons  and  Rollln  3.  Wilson,  for  appel- 
lee. 

BISHOP,  J.  The  precise  question  present- 
ed by  appellants  may  be  thus  stated:  Can 
the  board  of  supervisors  of  a  county  va- 
cate a  connty  road,  conceded  to  hare  been 
sstabllshed  as  such,  which  has  its  terminus 
nt  the  county  line — ^It  appearing  that  sub- 
Bequent  to  such  establishment  the  authori- 
ties of  the  adjoining  county  have  established 
a  road  to  connect  therewith,  the  whole  thus 
forming  a  continuous  way  extending  from 
within  one  coimty  to  and  within  the  other — 
without  the  concurrence  of  the  board  of  su- 
pervisors of  such  adjoining  county?  The  ar- 
gument of  counsel  is,  first,  that,  unless  a 
road  extends  either  along  or  across  the  line 
between  two  counties,  it  does  not  require 
concurrent  action  to  either  establish  or  ra- 
cate  It;  second,  that  a  road  which  was  not 
established  by  concurrent  action  does  not 
require  concurrent  action  to  vacate  it. 

By  statute  as  at  present  existing,  "the 
board  of  supervisors  has  the  general  superrl- 
sion  of  the  roads  in  the  county,  with  power 
to  establish,  vacate  and  change  them  as 
herein  provided,"  etc.  Code,  {  1482.  The 
board  can  act  upon  petition  only.  Curtis  v. 
Pocahontas  Co.,  72  Iowa,  151,  88  N.  W.  616; 
Lehmann  v.  Rlnehart,  90  Iowa,  846,  67  N. 
W.  866.  A  petition  being  Sled,  provision  Is 
made  in  the  statute  for  the  appointment  of 
a  commissioner,  who  shall  examine  and  re- 
port; also,  if  the  report  favor  the  petition, 
for  notice  to  persons  interested,  and  for  a 
hearing  before  the  board  upon  the  petition, 
the  objections  thereto,  claims  for  damages, 
etc.  "Upon  final  hearing,  the  board  may  or- 
der the  establishment,  vacation,  or  altera- 
tion, as  the  case  may  be,  as  in  their  judg- 
ment the  public  good  may  require.  The  es- 
tablishment, vacation  or  alteration  of  a  road, 
either  along  or  across  a  county  line,  may  be 
effected  by  the  concurrent  action  of  the  re- 
spective boards  of  supervisors  In  the  manner 
above  prescribed.  The  commissioners  in 
such  cases  must  act  in  concert,  and  the  road 
shall  not  be  established,  vacated  or  altered 
In  either  county  until  it  is  so  ordered  in 
both."  Code,  i  1510.  Reference  to  the  pro- 
visions of  the  Code  of  1851  will  disclose  that, 
in  a  material  sense,  all  of  the  foregoing  stat- 
utory provisions  were  In  force  at  the  time 
the  roads  in  question  are  said  to  have  been 
established.  Later  on  there  was  enacted 
what  appears  as  section  1511  of  the  present 
Code,  the  language  being  as  follows:    "All 


ro.-ids  •  •  •  established  by  the  county 
authorities  are  subject  to  the  provisiona  of 
this  chapter,  and  those  established  by  the 
joint  action  of  boards  of  supervisors  of  two 
or  more  counties  can  be  altered  or  discon- 
tlniied  only  by  the  joint  action  of  the  boards 
of  the  counties  in  which   situated." 

The  foregoing  are  all  of  the  statutory  pro- 
visions having  any  material  bearing  upon 
the  question  presented.  Going  directly  to 
the  matters  of  contention  presented  by  ap- 
pellants, the  record  before  us  clearly  enough 
falls  to  make  It  appear  that  the  road  in 
question  was  effected  by  any  "concurrent  ac- 
tion," and  It  does  not  appear  that  the  com- 
missioners of  the  respective  counties  acted  in 
concert  Even  were  we  permitted  in  such 
a  case,  and  under  any  circumstances,  to 
Indulge  In  a  presumption  as  to  the  exist- 
ence of  facts  not  proven  by  the  record,  we 
could  not  do  so  In  this  case,  for  the  su£9- 
clent  reason  that  the-  action  taken  In  eadi 
of  the  respective  counties  was  not  only  ap- 
parently Independent  In  character,  but  was 
In  fact  separated  from  the  other  by  a  year 
of  time.  Now,  as  we  think,  the  statute  (sec- 
tion 1510  In  the  present  Code)  Is  not  open  to 
the  contention  that  It  was  Intended  to  be 
exclusive  In  respect  of  the  establishment  of 
county  roads  having. the  county  line  for  a 
termlnns.  On  the  contrary,  the  statute  is 
in  terms  permissive,  and  roads  extending 
from  within  one  county  to  and  within  an- 
other county  may  be  thus  established,  va- 
cated, etc.  As  to  roads  extending  along  the 
county  line,  if  such  line  Is  to  be  taken  as 
the  center,  it  must  be  manifest  that  con- 
current action  is  necessary,  and  this  the 
statute  certainly  authorizes.  So,  too,  It  Is 
clear  that  authority  Is  thereby  granted  to 
the  authorities  of  adjoining  counties  to  act 
together  in  that  broader  field  of  public  In- 
terest which  cannot  be  confined  to  county 
lines,  and  so  create  ways  for  general  travel 
extra  territorlum  as  to  each  of  sucb  coun- 
ties. The  latter  statute  (section  1511  of  the 
present  Code)  was  enacted,  as  we  take  It, 
to  prevent  roads  thus  established  by  concur- 
rMit  action  from  being  vacated  or  discon- 
tinued save  by  like  concurrent  action.  This 
seems  to  be  the  plain  meaning  of  the  lan- 
guage employed.  As  already  stated,  the  au- 
thorities of  Jefferson  county  acted  inde- 
pendently In  the  establishment  of  the  road 
In  question.  In  the  Interests  of  the  dtixens 
of  that  county,  there  may  have  been  many 
reasons  for  the  establishment  of  such  road, 
ending  with  the  county  line,  and  even  form- 
ing a  cul-de-sac.  We  cannot  conceive  that  It 
was  the  intention  of  the  Legislature  to  pro- 
hibit such  being  done,  or  to  forbid  a  vaca- 
tion thereof  when  it  had  served  its  purpose, 
slipply  because  a  road  had  been  established, 
connecting  therewith,  by  Independent  action 
on  the  part  of  the  authorities  of  the  adjoin- 
ing county.  The  vacation  of  such  a  road 
violates  no  relation  of  compact  or  otherwise 
between  the  two  counties,  and  it  Is  no  argn- 
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ment  to  say  that  travel  may  be  to  some 
extent  Interrupted  thereby.  The  same  could 
be  said  in  respect  of  the  vacation  of  any 
road  lying  within  the  county,  and  confessed- 
ly within  the  jurisdiction  of  the  board.  We 
conclude,  therefore,  that  independent  action 
on  the  part  of  the  defendant  board  was  not 
Illegal  or  void  for  want  of  Jurisdiction. 

The  conclusion  thus  reached  makes  it 
necessary  for  us  to  consider  the  plea  of  estop- 
pel presented  by  plalntlft.  The  argument 
here  is  that  the  defendant  petitioners  for 
the  vacation,  having  represented  to  the  board 
that  a  tlndlar  petition  was  also  being  pre- 
sented to '  the  Washington  county  board, 
should  be  held  estopped  from  asserting  a 
want  of  joinder  or  concurrent  action  in  the 
establishment  of  the  road.  We  do  not  think 
such  effect  can  be  given  to  the  representa- 
tion as  made.  There  was  no  assertion  of  the 
Joint  character  of  the  road,  and,  if  there  had 
been,  it  would  not  have  been  sufficient  to 
confer  Jurisdiction  If  none  existed  otherwise. 
Moreover,  It  does  not  appear  that  any  at- 
tempt was  made  before  the  board  to  prove 
anything  on  the  subject,  and  It  cannot  be 
presumed  that  the  board  was  moved  to  act 
upon  the  mere  assertion  found  In  the  petition. 
The  conditions  essential  to  the  application  of 
the  doctrine  of  estoppel  do  not,  therefore, 
appear.  Looking  back  over  the  situation 
again,  we  think  it  fair  to  say  that  the  state- 
ment as  made  in  petition  for  vacation  should 
be  taken  as  an  argument,  rather  than  the 
averment  of  a  fact  essential  to  jurisdiction. 

The  conclusions  thus  reached  by  us  make 
it  unnecessary  to  consider  the  matters  pre- 
sented by  counsel  having  their  origin  since 
the  appeal  was  taken. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded  with-  instructions  to  annul  the 
record  of  the  proceedings  under  the  writ  Is- 
sued, and  for  Judgment  against  plalntlft  for 
costa.    Reversed. 


BODDY  V.  HENRY  et  at 
(Supreme  Court  of  Iowa.     Nov.  17.  1904.) 

VXNDOB  AND  PUBCHASEB— FALSK  REPRESENTA- 
TIONS— QUANTITT  OF  LAND— ACTION  FOB  DAIC- 
A6K8— EVIDENCE — ADMISSIBILITY  —  INBTBUO- 
TTOHS— FAL8ITT  OF  BEPBESKNTATIONS  —  PB«- 
SUMPTION    OF  INTENTION. 

1.  In  an  action  by  a  vendee  for  damages  on 
account  of  false  and  fraudulent  representations 
by  the  vendor  as  to  the  qaantity  of  land  in 
the  tract  conveyed,  tax  receipts,  stating  the 
number  of  acres,  delivered  by  defendant  to  plain- 
tiff, were  admissible,  as  tending  to  show  the 
vendor's  knowledge  of  the  amount  of  land  con- 
tained In  the  tract. 

2.  In  an  action  by  a  vendee  for  damages  be- 
cause of  false  and  fraudulent  representations  of 
the  vendor  as  to  the  quantity  of  land  in  the 
tract,  the  admission  in  evidence  of  tax  receipts 
given  by  the  vendor  to  the  vendee,  which  stated 
the  amount  of  land,  was  not  erroneous  because 
the  oiler  was  general  and  not  confined  to  the 
question  of  defendant's  knovplodse  as  to  the 
Amount  of  land,  since  the  application  or  effect 
of  the  evidence  could  be  properly  limited  by 
appropriate  instructiona. 


3.  Where,  in  an  action  by  a  vende«  to  recover 
damages  becanae  of  the  vendor's  false  and  fraud- 
ulent representations  as  to  the  amount  of  land 
in  the  tract  conveyed,  it  appeared  that  the  rep- 
resentations were  made,  and  that  they  were 
false,  and  known  to  be  so  by  the  vendor,  the 
Intent  to  deceive  was  presumable,  and  hence  an 
instruction  that  it  was  incumbent  on  plaintiff 
to  show  the  intent  to  deceive  was  erroneous. 

4.  The  vendee  having  made  no  claim  that  the 
vendor  had  guarantied  the  quantity  of  land,  it 
was  error  to  submit  to  the  jury  a  special  find- 
ing as  to  whether  defendant  guarantied  the 
quantity. 

5.  In  an  action  by  a  vendee  for  damages  be- 
cause of  the  vendor's  false  and  fraudulent  repre- 
sentations as  to  the  quantity  of  land  in  the 
tract  conveyed,  evidence  considered,  and  held 
sufficient  to  show  that  the  representations  were 
made  as  alleged. 

6.  A  vendee  was  referred  for  Information  as 
to  the  quantity  of  land  in  the  tract  to  the  ven- 
dor's own  agent,  who  answered  the  vendee's 
question  in  a  manner  to  confirm  and  strengthen 
tte  vendee's  confidence  in  the  truth  of  the  rep- 
resentation as  to  the  quantity  made  by  the  ven- 
dor. The  vendee  looked  at  the  land  before  mak- 
ing the  purchase,  but  it  did  not  appear  that  he 
undertook  to  investigate  or  satisfy  himself  as 
to  the  number  of  acres.  Held,  that  he  was  en- 
titled to  rely  on  the  vendor's  representations. 

7.  A  refusal  by  a  vendor  to  warrant  or  guar- 
anty the  quantity  or  quality  of  the  property 
sold  is  not  inconsistent  with  liability  for  false 
representations  in  such  respect. 

8.  Where  a  vendor  stated  to  the  vendee  that 
the  tract  conveyed  contained  "about  17,000 
acres,"  such  qualification  did  not  defeat  the 
vendee's  right'  to  recover  damages  in  an  action 
because  of  the  false  and  fraudulent  misrepre- 
sentation of  the  quantity,  where  the  land  did 
not  amount  to  more  than  lS,300  acrea. 

9.  Where  plaintiff  contracted  with  the  owners 
of  the  capital  stock  of  a  corporation  to  ex- 
change bis  land  for  the  stock  of  the  corpora- 
tion— the  assets  of  the  corporation  consisting 
of  a  tract  of  land — false  and  fraudulent  repre- 
sentations by  the  stockholders  as  to  the  quantity 
of  land  contained  in  the  tract  owned  by  the 
corporation  entitled  plaintiff  to  an  action  for 
damages,  as  if  the  transfer  of  title  to  him  had 
been  by  a  deed  instead  of  by  a  delivery  of  the 
stock. 

Appeal    from    District    Court,    Franklin 
County;  J.  H.  Richard,  Jndge. 
The  opinion  states  the  case.    Reversed. 

F.  M.  Williams  and  Aibrook  &  Lundy,  for 
appellant.  E.  P.  Andrews  and  W.  A.  Pow- 
ell, for  appellees. 

WEAVER,  J.  In  the  year  1897  the  de- 
fendants were  the  owners  of  sabstantially 
all  of  the  capital  stock  of  a  corporation 
known  as  the  Clay  County  Land  &  Cattle 
Company  of  Texas.  They  were  also  the 
officers  and  directors  of  said  corporation. 
Nearly  or  quite  all  of  the  assets  of  the  cor- 
poration were  represented  by  a  ranch  in 
Clay  county,  Tex.,  which  It  had  advertised 
for  sale.  At  the  same  time  the  plaintiff 
was  the  owner  of  a  farm  of  1,760  acres  in 
Franklin  county,  Iowa,  which  he  desired 
to  dispose  of;  and,  through  efforts  of  cei*- 
tain  real  estate  brokers,  the  parties  were 
brought  Into  negotiation  for  an  exchange  of 
lands,  which  was  eCfected  on  or  about  Oc- 
tober 26,  1897.  There  was  no  conveyance 
of  the  Texas  land  to  the  plaintiff,  but  the 
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same  end  waa  effected  by  a  transfer  of  the 
capital  stock  of  tbe  corporation.  On  July 
28,  1898,  this  action  was  begun  at  law  to 
recoyer  damages  on  account  of  alleged  false 
and  fraudulent  representation  by  the  defend- 
ants as  to  the  quantity  of  land  contained 
In  the  ranch,  and  upon  trial  there  were  a 
verdict  and  a  Judgment  in  plaintiff  ■  favor. 
On  appeal  to  this  court  the  Judgment  was 
reversed,  and  new  trial  ordered,  on  account 
of  certain  errors  found  in  the  record.  Bod- 
dy  V.  Henry,  113  Iowa,  462,  85  N.  W.  771, 
53  L.  R.  A.  769.  Tbe  petition,  which  has 
been  amended  and  substituted  since  the 
cause  was  remanded,  is  stated  In  three 
counts:  (1)  That,  to  Induce  plaintiff  to  make 
the  exchange,  defendants  represented  to 
him  that  the  ranch  contained  17,334  acres 
of  land,  and  that,  believing  and  relying  on 
said  representations,  he  made  the  exchange, 
but  has  since  discovered  and  charges  the 
fact  to  be  that  the  actual  quantity  of  land 
owned  by  the  corporation  did  not  exceed 
15,300  acres.  He  further  alleges  that  de- 
fendants luiew  at  the  time  that  their  said 
representations  were  untrue,  and  made  the 
same  to  deceive  and  defraud  him.  (^  That 
he  made  said  purchase  of  capital  stock  on 
the  basis  and  understanding  that  the  same 
represented  land  owned  by  the  corporation 
to  the  extent  of  17,334  acres,  which  land 
was  worth  from  $6  to  $10  per  acre,  but  was 
afterward  found  to  measure  but  15,300  acres, 
thus  resulting  In  a  pnrtlal  failure  of  consid- 
eration for  said  purchase.  (3)  That  In  ef- 
fecting said  exchange  the  defendants  repre- 
sented to  plaintiff  that  the  ranch  contained 
17,334  acres,  and  that  on  said  basis  the 
value  of  the  capital  stock  was  estimated  and 
fixed  by  the  parties  at  $30  per  share;  that 
In  truth,  as  was  afterward  learned,  said 
ranch  contained  but  15,300  acres,  by  reason 
of  which  fact  the  value  of  said  capital  stock 
was  materially  affected  and  reduced,  to  the 
plaintiff's  loss. 

On  these  allegations.  Judgment  is  demand- 
ed against  the  defendants  In  the  sum  of 
127,000.  A  demurrer  by  defendants  to  the 
second  count  of  this  petition,  and  a  motion 
to  strike  the  same  as  stating  no  cause  of 
action,  were  overruled,  and  defendants  an- 
swered, admitting  the  exchange  of  prop- 
erty, but  denying  all  other  allegations  made 
by  the  plaintiff.  On  trial  to  a  Jury  there 
was  a  verdict  for  the  defendants,  and  from 
tbe  Judgment  rendered  thereon  the  plain- 
tiff appeals. 

Tbe  principal  errors  assigned  and  argued 
will  be  considered  In  the  following  para- 
graphs. It  should  also  be  stated,  by  way 
of  preface  to  the  discussion  of  the  errors 
assigned,  that  the  trial  court  refused  to 
submit  any  question  to  the  Jury  upon  the 
second  count  of  the  petition,  but  submitted 
the  case  on  the  theory  that  plaintiff's  cause 
of  action  was  upon  two  counts  only — first, 
fraud  and  false  representations  as  to  the 
quantity  of  land;    and,  second,  representa- 


tions and  statements  amounting  to  a  war- 
ranty of  such  quantity. 

1.  The  plaintiff  Introduced  evidence  tend- 
ing to  show  that  during  the  negotiations  for 
the    exchange    the    defendants    stated    and 
represented  to  him  that  the  ranch  contain- 
ed  17,000  or  more  acres  of  land.    The  de- 
fendant L.  W.  Conover,  while  insisting  that 
he  refused  to  guaranty  the  acreage  of  the 
land,   admits  that  they  told  plaintiff  there 
was  about  17,000  acres,  and  says  he  then  be- 
lieved such  to  be  the  fact    There  was  other 
evidence  tending  strongly  to  show  that  tbe 
ranch,    by   actual    measurement,    contained 
only  about  16,300  acres.    In  view  of  this 
testimony,  it  then  became  a  matter  of  im- 
portance upon  the  issue  of  false  and  fraud- 
ulent representations  for  plaintiff  to  show, 
if    he   could,    that    defendants    knew   these 
representations    were    untrue.    As    bearing 
upon  this  proposition,  the  tax  receipts   for 
taxes  paid  upon  the  ranch  property  by  the 
corporation  under  date  of  December  25, 1895, 
and  January  27,   1897,  which   receipts,  the 
plaintiff  testified,  were  delivered  to  him   by 
the  defendants,  together  with  certain  other 
papers    and    documents    pertaining    to    tbe 
property  after  the  exchange   had   been    ef- 
fected, were  offered  in  evidence.    These  re- 
ceipts  purport  to   describe  the  land  in    a 
general  way,  stating  the  number  of  acres 
in  the  several  tracts,  the  aggregate  of  which 
shows  a  total  of  something  less  than  15,000 
acres.    This   evidence  was   objected  to    by 
the  defendants  as  being  incompetent,  irrd- 
evant,   and  immaterial;    and,  the  objection 
being  sustained  by   the  court,  error  .is   as- 
signed by  the  appellant.    This  ruling  Is  de- 
fended by  counsel  for  appellees  on  tbe  the- 
ory that  the  receipts  do  not  tend  to  show 
any  notice  to  the  defendant^  of  the  quantity 
of  land  in  the  ranch,  and  that  we  cannot 
presume  that  defendants  ever  read  or  knew 
what  the  receipts  contained.    But  it  must 
be  remembered  that  notice  or  knowledge, 
like  other  material  facts,  may  ordinarily  be 
established  by  circumstantial,  as  well  as  by 
direct,  evidence,  and  we  think  the  posses- 
sion and  delivery  of  the  receipts  by  defend- 
ants   to   the   plaintiff   afford   ground   from 
which  tbe  Jury  might  Infer  knowledge   on 
defendants'   part  of  what   was  shown    by 
those  documents.    It  is  true  that  the  law 
does  not  create  any  hard  and  fast  presump- 
tion that  defendants  had  read  the  receipts, 
but  when  It  is  shown  that  they  had  In  their 
own   hands  papers   containing   material    In- 
formation concerning  valuable  property,    of 
which,    in   their   corporate    capacity,    they 
were  the  owners;  that  they  were  vitally  in- 
terested In  knowing  that  the  taxes  upon  all 
the  property  were  paid;   and  that  they  pre- 
served such  papers  and  passed  them  to  the 
purchaser — it  Is  not  an  unreasonable  infer- 
ence that  they  knew  what  was  shown  there- 
by.   The  evidence  offered  should  have  been 
admitted,  and  allowed  such  weight  and  effect 
upon  this  phase  of  the  case  aa  the  Jury 
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mlsht  find  It  entitled  to.  It  1b  forther  ar- 
gued witb  reference  to  the  mllng  under  con- 
sideration tbat  the  offer  was  general,  and 
not  confined  to  the  question  of  the  defend- 
ants' knowledge,  and  that.  In  the  absence 
of  such  limitation,  the  Jnry  might  have  treat- 
ed the  receipts  aa  substantive  evidence  of 
the  number  of  acres  in  the  ranch,  for  which 
purpose.  It  is  said,  they  were  clearly  in- 
com];>etent.  The  point  cannot  be  sustained. 
If  testimony  is  admissible  for  any  purpose, 
it  Is  not  open  to  the  objection  of  being  im- 
material or  incompetent  or  irrelevant,  and 
the  party  offering  It  is  entitled  to  have  It 
go  to  the  Jvry.  If  its  application  or  effect 
should  be  limited  to  some  particular  prop- 
osition or  issue,  that  purpose  can  readily  be 
accomplished  by  an  appropriate  instruction. 
It  should  be  said,  also,  that  the  admlsslbil- 
Ity  of  the  tax  receipts  as  tending  to  show 
defendants'  knowledge  of  the  size  of  the 
ranch  does  not  depend  alone  upon  the  In- 
ferences to  be  drawn  from  their  possession. 
Mr.  Butcher,  defendants'  manager,  testifies 
to  a  statement  made  to  plaintiff  by  the 
defendant  Heniy  that  be  and  his  attorney' 
"bad  gone  through  the  papers"  for  the  pur- 
pose of  finding  out  how  much  land  the  ranch 
still  contained,  and  had  made  It  about  17,000 
acres;  and,  at  hla  discretion,  Butcher  made 
a  memorandum  of  the  figures,  and  gave  it  to 
the  plaintiff.  This  statement  was.  In  sub- 
stance, an  assurance  that  Henry  bad  ex- 
amined all  the  papers  relating  to  the  land, 
and  had  obtained  all  the  Information  they 
afforded. 

2.  The  trial  court  Instructed  the  Jury  that 
the  flrat  count  of  the  petition  stated  a  claim 
based  on  alleged  false  and  fraudulent  repre- 
sentations concerning  the  quantity  of  land  In 
the  ranch,  and  that.  In  order  to  recover 
thereon,  plaintiff  must  establish  by  a  pre- 
ponderance of  the  evidence  that  defendants 
did  make  the  alleged  representations;  that 
the  representations  were  false;  that  plain- 
tiff believed  and  relied  thereon,  to  his  in- 
Jury,  In  entering  Into  the  contract;  that 
defendants  made  the  representations  know- 
ing them  to  be  false;  and  also  that  they 
made  the  representations,  intending  thereby 
to  deceive  and  mislead  the  plaintiff.  The 
proposition  that  plaintiff  was  required  not 
only  to  show  that  the  defendants  made  the 
alleged  false  representations  with  knowledge 
of  tbelr  falsity,  but  also  to  show  that  they 
Intended  thereby  to  deceive,  was  stated  once 
or  twice  In  each  of  five  several  paragraphs  of 
the  charge.  The  role  thus  rei)eatedly  em- 
phasized to  the  Jury  is  challenged  by  the 
appellant,  and  we  think  the  objection  must 
be  held  well  founded.  It  is  not  correct  to  say 
that  when  the  plaintiff  In  an  action  of  this 
kind  has  proved  that  the  alleged  false  rep- 
resentations were  in  fact  made,  and  that  de- 
fendants knew  them  to  be  false  when  made, 
there  still  remains  upon  the  plaintiff  the 
burden  of  proving  that  defendants  Intended 
thereby  to  deceive  and  mislead.  The  true 
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rule,  as  we  Intorpret  the  law,  is  that  when 
the  party  charging  false  and  fraudulent  rep- 
resentations has  Bhown  that  the  representa- 
tions were  made,  and  that  they  were  false, 
and  known  to  be  false  by  the  party  making 
them,  the  intent  to  deceive  is  Implied  or 
presumed.  Speaking  on  this  subject.  It  ha« 
been  said:  "The  simplest  form  in  which 
the  question  of  the  sufficiency  of  proof  arises 
is  where  the  proof  is  that  the  representa- 
tion was  false  to  the  defendant's  knowledge. 
The  scienter  as  well  as  the  falsehood  being 
proved,  proof  of  the  fraudulent  Intent  Is  re- 
garded as  conclosive.  Evidence  that  the 
defendant  Intended  no  fraud  will  not  be  re- 
ceived, and  the  Jury  will  be  instructed  to 
find  for  the  plaintiff,  though  they  should  be 
of  the  opinion  that  the  defendant  was  not 
instigated  'by  a  corrupt  motive  of  gain  for 
himself,  or  by  a  malicious  motive  of  injury 
to  the  plaintiff."  Bee,  also,  Haven  t.  Neal, 
43  Minn.  316,  45  N.  W.  612;  Johnson  v. 
Wallower,  18  Minn.  288  (GU.  262);  Newlove 
y.  Callaghan,  86  Mich.  801,  48  N.  W.  214; 
Judd  V.  Weber,  55  Conn.  267,  U  Atl.  40;  Flow- 
er V.  Brumbach,  131  III.  646,  23  N.  B.  335; 
Baldwin  v.  Marsh,  6  Ind.  App.  533,  33  N.  B. 
873;  Ley  v.  Ins.  Co.,  120  Iowa,  211,  84  N. 
W.  668;  Mitchell  r.  Moore,  24  Iowa,  884; 
Hubbard  v.  Weare,  78  Iowa,  688,  44  N.  W. 
815;  Foster  v.  Charles,  7  Bing.  106.  In 
Case  v.  Ayers,  65  111.  142,  the  trial  court  In- 
structed the  Jury,  substantially  as  was  done 
In  the  present  case,  that,  to  Justify  a  verdict 
for  plaintiff  on  a  charge  of  false  and  fraud- 
ulent representations.  It  must  be  shown  that 
the  representations  were  false  to  the  de- 
fendant's knowledge,  "and  that  they  were 
made  by  the  defendant  to  deceive  and  de- 
fraud the  plaintiff."  This  Instruction  was 
held  erroneous  because  "nothing  more  was 
required  to  entitle  plaintiff  to  recover  than 
that  defendants  should  have  known  the  al- 
leged false  representations  to  be  untrue." 
A  very  similar  case  is  found  In  Collins  v. 
Denlson,  12  Mete.  (Mass.)  648.  There  the 
trial  court  Instructed  the  Jury  that  It  was 
not  enough  to  prove  that  the  representations 
were  false  when  made,  "unless  the  plaintiff 
further  showed  that  defendant  made  those 
representations  with  Intent  of  thereby  In- 
ducing the  plaintiff  to  make  the  trade." 
Elxceptlons  to  this  Instruction  were  sustain- 
ed because  therefrom  "the  Jury  would  nat- 
urally understand  that  some  independent  and 
distinct  evidence  upon  that  point  was  re- 
quired." The  language  here  quoted  from 
the  Collins  Case  pointedly  indicates  the  vice 
of  the  instruction  we  are  now  considering. 
In  view  of  the  repeated  statement  by  the 
court  In  several  different  paragraphs  of  the 
chtirge  that  plaintiff  must  show  that  the 
representations  were  made  with  intent  to 
deceive,  the  entire  omission  from  the  charge 
of  any  instruction  that  the  fraudulent  Intent 
could  be  inferred  or  Implied  from  the  known 
falsity  of  the  representations  could  not  fall 
to  impress  the  Jury  with  the  thought  that 
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proof  of  the  making  of  false  representattons 
with  knowledge  of  their  falsity  was  not 
enough  to  establish  the  Intent  to  deceive, 
but  that  such  Intention  must  be  shown  by 
other  Independent  and  distinct  evidence. 
The  authorities  cited  clearly  support  our 
conclusion.  Indeed,  any  other  rule  would 
render  fraud  and  imposition  practically  im- 
pregnable against  judicial  proceedings  for 
redress  to  the  Injured  party. 

3.  The  court,  on  its  own  motion,  submit- 
ted to  the  jury  a  single  special  finding  as  fol- 
lows: "Did  the  defendants,  or  either  of  them, 
guaranty  to  the  plaintiff  that  there  was 
17,000  acres  of  land  In  the  Texas  ranch  In 
controversy  in  this  case?"  To  which  inter' 
rogatory  a  negative  answer  was  returned. 
To  the  submission  of  this  finding,  plaintiff 
excepted,  and  we  think  the  exception  must 
be  sustained.  .The  plaintiff  made  no  claim 
In  plendlng  or  In  evidence  that  defendants 
gtmrantied  the  quantity  of  land,  and,  so  far 
as  the  defendants  touched  that  question  up- 
on the  trial,  they  testified,  without  dispute, 
that  they  expressly  refused  to  give  any 
guaranty.  The  real  issue  presented  upon 
the  last  cotmt  of  the  petition  was  whether 
the  defendants,  without  having  given  any 
express  guaranty,  had  nevertheless  made 
such  representations  and  statements  of  fact 
that  plaintiff  bad  the  right  to  rely  upon  them 
as  a  warranty  or  assurance  that  the  area  of 
the  ranch  was  substantially  greater  than  It 
In  fact  proved  to  be.  The  Interrogatory  was 
liable  to  mislead  the  Jury  into  the  Idea  that 
the  express  refusal  of  the  defendants  to 
guaranty  the  land  was  decisive  against  the 
plaintiff's  right  to  recover  at  all.  If  It  be 
said  that  the  interrogatory  can  be  construed 
as  an  Inquiry  whether  any  representations 
or  assurances  amounting  to  a  warranty  were 
made  by  the  rtpfendants.  It  Is  a  autllclent  an- 
swer to  say  thnt.  If  this  be  true.  It  but 
demonstrates  that  the  interrogatory  was  am- 
biguous, and.  being  ambiguous,  was  mislead- 
ing. Moreover,  if  the  Interrogatory  Is  to 
be  given  the  meaning  last  suggested.  It  is 
open  to  the  objection  that  it  does  not  call 
for  a  finding  upon  a  particular  fact,  but 
rather  for  a  conclusion  In  the  nature  of  a 
conclusion  of  law  to  be  derived  from  several 
facts,  and  is  objectionable  on  this  account. 
Thomas  v.  Schee,  80  Iowa.  2."?",  45  N.  W. 
539;  Home  Insurance  Co.  v.  Packet  Co.,  32 
Iowa,  246,  7  Am.  Rep.  IS.S:  O'Leary  v.  Ins. 
Co.,  100  Iowa,  309.  69  N.  W.  686. 

4.  It  is  urged  in  argviment  on  the  part  of 
appellees  thnt  there  was  no  evidence  before 
the  jury  on  which  a  verdict  for  plaintiff 
could  have  been  sustained,  and  that  errors, 
if  any,  appearing  in  the  record,  are  there- 
fore without  prejudice,  and  afford  no  ground 
for  reversal.  With  this  contention  we  are 
unable  to  agree.  That  defendants  did  rep- 
resent the  ranch  as  containing  about  17,000 
acres  of  land,  there  can  be  no  manner  of 
doubt.  The  agent  who  negotiated  the  ex- 
change, and  was  a  witness  for  the  defend- 


ants, says  he  wa«  present  at  the  first  meet- 
ing of  the  parties,  and  that  the  "amount  of 
land  talked  or'  was  17,000  acres.  The  de- 
fendant B.  P.  Henry  testifies  that  he  told 
plaintiff  there  was  about  17,000  acres.  The 
defendant  L.  W.  Conover  admits  that  at  his 
first  Interview  with  plaintiff  he  made  to  him 
the  same  statement.  In  a  letter  to  the 
broker,  Conover  writes,  "There  are  about 
17,000  acres."  On  cross-examination  he 
says,  "I  made  the  statement  to  Mr.  Boddy 
that  there  was  17,000  acres  for  the  purpose 
of  giving  him  to  understand  that  there  was 
that  many  acres  In  the  land."  The  defend- 
ants' first  offer  to  plaintiff  was  taken  down 
in  writing  in  Henry's  presence,  and,  being 
read  to  him,  received  his  assent.  This  mem- 
orandum described  the  ranch  as  "their  land 
in  Texas,  17,000  acres."  The  land  wa«  so 
described  to  them  in  public  advertisements 
offering  it  for  sale.  Conover  made  a  written 
memorandum  for  plaintiff  of  the  assets  of 
the  corporation,  ngaln  describing  the  land  a? 
17,000  acres.  It  Is  true  that  defendants  de- 
clared they  would  not  guaranty  the  acreage, 
and  referred  him  to  their  agent  and  mjin 
ager.  Batcher,  as  one  who  could  tell  him  all 
about  It.  Plaintiff  sought  Butcher,  and,  as 
we  have  already  noted,  received  from  him 
a  showing  which  seemed  to  indicate  that  the 
ranch  contained  17,334  acres.  Plaintiff 
swears  that  on  his  way  home  he  called  nn 
Henry  and  Conover,  and  told  them  the  re- 
sult of  bis  Interview  with  Butcher.  In  this 
be  Is  corroborated  by  Conover. 

Taking  the  record  as  a  whole  It  is  entlrelv 
clear  that  a  verdict  finding  the  alleged  repre- 
sentations were  made  by  the  defendants,  and 
that  plaintlfl  entered  Into  the  contract  be- 
lieving that  he  was  obtaining  stock  represent- 
ing an  ownership  of  substantially  17,000  acres 
of  land,  would  have  abundant  support  In  tlir 
testimony.  It  Is  said,  however,  that,  even 
If  this  be  ti'ue,  plaintiff  cannot  recover,  be- 
cause he  did  not  rely  upon  the  representa- 
tions, but  Investigated  the  property  for  him- 
self, and  because  the  defendants  distinctly 
refused  to  make  any  guaranty  as  to  the  num- 
ber of  acres.  While  the  record  shows  thnt 
plaintiff  went  to  look  at  the  land  before  con- 
cluding the  exchange,  yet  It  Is  lacking  In  tes- 
timony that  he  tmdertook  to  Investigate  or 
satisfy  himself  as  to  the  number  of  acres 
from  any  other  source  than  defendants  them- 
selves and  their  own  agent,  to  whom  he  was 
directed  by  them.  The  rule  of  which  the 
appellees  here  claim  the  benefit  is  not  so 
broad  as  suggested.  It  la  manifestly  imprac- 
ticable for -any  person,  however  experienced, 
to  ride  over  or  around  a  body  of  25  or  more 
square  miles  of  land,  stirveyed  in  Irregular 
tracts,  and  estimate  with  any  reasonable  de- 
gree of  exactness  Its  number  of  acres;  and  it 
Is  well  settled  that  the  buyer  who  examines 
land  before  purchasing  may  nevertheless  re- 
ly upon  the  representations  of  the  seller  as 
to  measurements.  Prlngle  v.  Samuel,  H  Ky. 
43,  13  Am.  Dec.  214,  is  an  instructive  oase 
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npon  thia  point  TIi«  owner  of  a  Bmall  farm 
contracted  to  convey  It  for  the  gross  sum  of 
$1,000.  In  a  subsequent  Utlgatl(»i  between 
tbe  parties  the  purchaser  set  up  a  claim  that 
the  seller  bad  falsely  represented  the  farm 
to  contain  50  acres,  when  In  fact  it  proved  to 
contain  a  materially  smaller  quantity.  It 
W.1S  shown  that  the  purchaser  saw  the  land 
before  buying,  and  expressed  a  doubt  as  to 
the  number  of  acres,  but  accepted  the  seller's 
word,  and  made  the  purchase.  The  seller 
contended,  as  Is  done  here,  that  the  purchas- 
er, haying  looked  at  the  land,  was  bound  to 
protect  himself,  and  could  not  be  heard  to  say 
that  he  relied  upon  the  representations  made 
to  him.  The  opinion  proceeds:  "It  Is  also 
<x>ntended  that  the  maxim  caveat  emptor  ap- 
plies, and  bars  relief,  and  that  the  plaintiff 
was  aa  much  bound  to  ascertain  the  true 
quantity  as  the  defendant,  and  that  by 
admeasurement  be  could  have  discovered  the 
truth  of  the  fact,  and  for  that  reason  he  is 
not  entitled  to  sustain  his  bill.  We  do  not 
remember  any  case  In  which  the  maxim  quot- 
ed has  been  used  by  the  chancellor  In  such 
manner  as  to  compel  him  to  shut  his  ears 
acninst  false  representations,  or  to  give  lati- 
tude to  the  vendor  of  real  estate  to  state 
facts  nntruly  without  any  responsibility. 
The  maxim  will  and  ought  to  have  more  in- 
fluence in  the  sale  o^real  estate  than  that 
of  a  chatteL  The  former,  from  Its  nature, 
is  open  to  a  less  precarious  inspection  as  to 
quality,  and,  from  its-  permanent  character, 
cannot  hide  many  defects  which  may  be  con- 
cealed in  a  chattel.  For  instance,  misrepre- 
sentations of  its  fertility  and  productions,  or 
even  the  validity  of  its  title,  may  be  more 
easily  detected;  but  the  quantity  requires 
greater  skill  and  a  larger  proportion  of  sci- 
ence than  even  in  this  age  Is  acquired  by  a 
majority  of  men.  Almost  every  man  may  be 
capable  of  deciding  on  the  quality  of  land, 
.  while  but  few  can  ascertain  its  quantity  vrith 
accuracy.  This  is  ascertained  by  a  surveyor 
and  a  mathematical  instrument,  and  his  de- 
cision determines  the  quantity  expressed  in 
most  of  our  title  papers.  In  this  matter, 
therefore,  especially  when  the  title  papers,  aa 
in  this  case,  are  silent,  each  vendor  ought  to 
be  bound  to  speak  truly."  See,  also,  2  Mech- 
em.  Sales,  {  938:  2  Warvelle,  Vendors,  §  952; 
McGIbbons  v.  Wilder,  78  Iowa,  631,  43  N.  W. 
520.  Nor  is  this  rule  peculiar  to  suits  in 
equity.  In  Starkweather  v.  Benjamin,  82 
Mich.  305,  the  plaintiff  brought  an  action  at 
law  to  recover  damages  for  false  representa- 
tions made  by  defendant  as  to  the  number  of 
acres  in  a  tract  of  land  conveyed  by  the  lat- 
ter to  the  former.  We  quote  from  the  opin* 
Ion  written  by  Campbell,  J.,  as  follows: 
"The  defense  rested  mainly  on  the  ground 
that  the  purchaser  saw  the  land,  and  was  as 
able  to  judge  of  its  size  as  Starkweather. 
We  do  not  think  the  doctrine  that,  where  both 
parties  have  equal  means  of  judging,  there  is 
no  fraud,  applies  to  such  a  case.  The  maxim 
is  equally  valid  that  one  who  dissuades  an- 


other from  Inqidry,  and  decdves  him  t»  his 
prejudice,  is  responsible.  It  cannot  be  gen- 
erally true  that  persons  can  judge  of  the  con- 
tents of  a  parcel  of  land  by  the  eye.  When 
an  approach  to  accuracy  is  needed,  there 
must  he  measurement.  When  a  positive  as- 
surance of  the  area  of  a  parcel  of  land  is 
made  by  the  vendor  to  the  vendee,  with  the 
design  of  making  the  vendee  believe  it,  that 
assurance  is  very  material,  and  equivalent  to 
an  assurance  of  measurement"  The  rule  of 
the  case  here  cited  is  especially  applicable  to 
facts  like  those  at  bar,  where  the  buyer  Is 
referred  <for  Information  to  the  seller's  own 
agent  who  answers  the  Inquiry  in  a  manner 
to  confirm  and  strengthen  the  buyer's  con- 
fidence in  the  truth  of  the  representations 
made  by  the  principal.  Plaintiff  could  not 
have  measured  and  ascertained  the  quantity 
of  these  lands  with  any  degree  of  certainty 
without  much  time  and  expense,  and  we 
think  there  is  no  principle  of  law  or  equity 
which  required  him  to  rely  upon  the  defend- 
ants' representations  at  his  peril.  Whether 
the  repreaentatloDS  were  false  and  fraudu- 
lently made,  and  whether  plaintiff  believed 
and  relied  upon  said  representations,  were 
questions  for  the  jury,  and  a  misdirection  by 
the  trial  court  in  respect  thereto  was  neces- 
sarily prejudicial.  This  result  is  in  no  man- 
ner obviated  by  the  fact  that  defendants  re- 
fused to  give  any  express  guaranty  as  to 
quantity  of  land.  A  refusal  to  warrant  or 
guaranty  the  quantity  or  quality  of  property 
sold  is  not  inconsistent  with  liability  for  false 
representations.  Halght  v.  Hayt,  19  N.  T. 
464.  In  the  dted  case  the  plaintiff  purchas- 
ed land  at  an  assignee's  sale.  At  the  time 
and  place  of  sale  a  third  party  was  present 
and  claimed  to  have  a  mortgage  lien  upon 
the  property.  The  assignee  expressly  refus- 
ed to  warrant  or  guaranty  the  title  against 
the  claim  thus  made,  but  falsely  stated  to  the 
bidders  that  the  claim  was  worthless  and 
that  no  such  mortgage  existed.  Relying  on 
this  assurance,  the  plaintiff  purchased  the 
land,  and  the  mortgage  was  afterward  estab- 
lished against  it.  Action  was  thereupon 
brought  to  recover  damages.  On  trial  the 
court  refused  an  instruction  asked  by  the  de- 
fendants to  the  effect  that,  if  the  assignee 
refused  to  warrant  the  title  against  the  mort- 
gage, the  plaintiff  must  be  held  to  have  pur- 
chased at  his  own  risk.  On  appeal  this  rul- 
ing was  affirmed.  The  court,  by  Grover,  J., 
says:  "Upon  what  principle  the  refusal  of 
Hayt  to  warrant  against  the  claim  of  Dele- 
van,  the  existence  of  which  he  denied.  Is  to 
protect  him,  if  the  denial  was  made  with  a 
design  to  deceive  and  defraud  the  purchasers, 
is  not  perceived.  •  •  •  The  refusal  of 
Hayt  to  warrant  against  the  claim  did  not 
prove  that  plaintiffs  knew  of,  «  believed 
that  it  existed.  The  question  was  whether 
they  were  deceived  by  Hayt's  r^resentatlon. 
If  they  believed  that  Delevan's  claim  was 
valid,  they  were  not  deceived,  and  could  not 
recover.    The  refusal  of  Hayt  to  warrant  was 
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proper  evidence  for  the  consideration  of  tbe 
Jury  npon  this  point,  bat  did  not  constltate 
a  legal  bar  to  the  action."  A  refusal  to  war- 
rant, or  a  request  that  the  buyer  go  and  ex- 
amine the  property  for  himself,  may  some- 
times serve  to  increase  the  misleading  effect 
of  a  false  representation.  Webster  v.  Bailey, 
81  Mich.  86;  Rood  ▼.  Ohapin,  Walk.  Ch. 
(Mich.)  79. 

It  Is  true  that  defendants,  in  stating  the 
quantity  of  land,  are  shown  In  most  Instances 
to  have  qualified  the  flgnree  given  by  than  by 
the  word  "about";  the  eziwesslon  commonly 
used  being,  "About  17,000  acres."  We  think 
this  quallflcatlon  cannot  have  the  effect  to 
defeat  plaintiff's  right  of  recovery,  if  in  fact 
the  ranch  contained  materially  less  than  17,- 
000  acres,  and  defendants,  with  knowledge 
of  the  shortage,  made  these  statements  to 
the  plaintiff  to  Induce  him  to  believe  that 
there  were  substantially  17,000  acres,  and 
plaintiff,  relying  upon  such  representations, 
entered  Into  the  contract.  It  Is  something 
like  the  question  which  has  frequently  aris- 
en upon  the  meaning  and  effect  of  the  words 
"more  or  less,"  which  are  very  commonly 
appended  to  the  expressed  or  nominal  area 
of  lands  stated  in  deeds  of  conveyance.  Such 
expressions  constitute  a  recognition  of  the 
fact  that  measurements  of  land,  even  by 
skilled  persons,  are  apt  to  differ,  and  that 
men  of  Intelligence  and  experience,  who  are 
familiar  with  the  premises,  may  not  agree  in 
their  estimates;  and  parties  who  purchase 
land  in  bulk,  or  as  containing  an  estimated 
number  of  acres,  can  ordinarily  obtain  no 
relief  on  account  of  any  shortage  which  sub- 
sequent accurate  measurement  may  disclose. 
But  the  introduction  of  the  words  "more  or 
less"  or  *'aboutf'  or  "estimated,"  in  a  con- 
veyance or  contract  for  conveyance,  does 
not  afford  a  shield  against  liability  for  false 
representations,  and  the  mere  fact  that  a  de- 
ficiency Is  very  large  in  proportion  to  the 
supposed  quantity  la  often  treated  as  in  it- 
self evidence  of  fraud  or  of  mutual  mistake. 
In  such  case  the  purchaser  may  obtain  re- 
lief in  equity  by  rescission,  or  by  abatement 
from  the  purchase  price,  or.  If  the  purchase 
price  has  been  paid,  and  especially  if,  by 
reason  of  any  act  on  part  of  the  grantor,  res- 
cission has  been  made  impracticable,  he  may 
have  his  action  at  law  for  damages.  Paine 
V.  Upton,  87  N.  Y.  327,  41  Am.  Rep.  871; 
Lewis  V.  Hoeldtke  (Tex.  Civ.  App.)  76  8.  W. 
309;  Ciouse  v.  Boyles,  4  N.  X  Bq.  212,  38  Am. 
Dec.  514;  Harrell  v.  Hill,  1»  Arte.  102,  68 
Am.  Dec.  202;  Trlplett  v.  Alden,  26  Orat 
721, 21  Am.  Rep.  820;  Hoback  v.  migores,  26 
Orat  442,  21  Am.  Rep.  317;  Camp  v.  Nor- 
fleefs  Adm'x,  83  Ta.  380,  6  8.  B.  374;  Flske 
V.  Fleming's  Syndic,  15  I^a.  202;  Bates  v. 
Odom,  81  Oa.  600,  18  S.  B.  866;  Anthony  v. 
Oldacre  (Va.)  4  Gall,  489;  Cravens  v.  Kiser, 
4  Ind.  512;  Blessing's  Case  (Va.)  1  Rob.  287; 
Crisllp  V.  Cain,  19  W.  Va.  438;  Wilson  v. 
Randall,  67  N.  Y.  838;  McCandless  v.  Young,- 
96  Pa.  288;   Baltimore  t.  Smith,  64  Md.  187, 


88  Am.  Rep.  874;  Hosleton  t.  Dickinson,  51 
Iowa,  244,  1  N.  W.  650.  Anthony  t.  Old- 
acre,  supra,  affords  an  early  example  in  this 
country  of  the  application  of  the  principle 
stated.  Anthony  sold  the  land  as  "supposed 
to  contain  300  acres  more  or  less  as  he 
bought  U,"  but  refused  to  guaranty  the  quan- 
tily;  declaring  that  as  he  bought  it  without 
measurement  he  would  sell  it  in  the  same 
way.  It  was  proven  that  after  making  his 
purchase,  and  before  the  sale  by  him,  be  had 
discovered  the  tract  contained  much  less  than 
800  acres,  which  fact  lie  did  not  disclose  to 
Ilia  vendee.  This  was  held  to  be  such  fraud 
as  would  entitle  the  vendee  to  compensation. 
In  Baltimore,  etc,  v.  Smith,  supra,  the  con- 
tract called  for  a  sale  of  a  tract  containing 
"about  66  acres,"  but  it  was  found  to  con- 
tain less  than  40  acres.  The  court  says: 
"But  what  is  the  force  and  effect  of  the 
qualifying  words.  Does  it  import  that  quan- 
tity was  not  a  material  part  of  the  contract? 
And  can  the  court  so  declare  as  a  conclusion 
of  law?  We  think  not  The  force  of  the 
qualifying  word,  we  think,  is  simply  that 
while  the  parties  do  not  bind  themselves  to 
the  precise  quantity  of  66  acres,  it  imports 
that  the  actual  quantity  is  a  near  approxi- 
mation to  that  mentioned." 

It  follows  from  thew  considerations,  as  wa 
have  already  suggeslfbi,  tibat  the  record  l>e- 
fore  us  makes  no  such  clear  and  undisputed 
case  for  the  defense  that  this  court  can  say, 
as  a  matter  of  law,  that  the  errors  complain- 
ed of  were  without  prejudice. 

5.  Complaint  is  also  made  of  the  instruc- 
tions as  a  whole,  and  of  rulings  which  we 
do  not  here  specifically  recite  upon  the  ad- 
mission of  evidence,  but  we  shall  not  discuss 
them.  In  many  Instances  the  exertions  are 
not  well  taken,  while  others  Involve  ques- 
tions nbt  likely  to  arise  upon  a  retrial.  It 
is  to  be  said  of  the  instructions  as  a  whole 
that  the  trial  court  in  its  commendable  anx- 
iety to  avoid  error  in  omitting  any  element 
needed  for  a  propet  explanation  of  the  rules 
to  be  observed  by  the  Jury,  went  perhaps  to 
the  other  extreme,  and  involved  the  issue  In 
some  obscurity  by  an  unnecessary  fullness 
and  repetition  of  statement,  but  we  think 
there  was  no  error  in  this  respect  wbich 
would  call  for  a  reversal.  The  fact  that  the 
Texas  land  was  held  by  a  corporation,  and 
that  the  exchange  with  plaintiff  was  affect- 
ed by  a  transfer  to  him  of  the  capital  stock 
of  the  corporation,  instead  of  by  a  convey- 
ance of  the  land  itself,  has  been  the  occasion 
of  considerable  confusion  in  the  statements 
and  arguments  of  counsel  on  both  sides;  but 
the  difficulty  thus  arising  pertains  to  the 
terms  employed,  rather  than  to  the  essence 
of  the  discussion.  Speaking  generally,  the 
defendants  wo-e  the  corporation,  the  ranch 
was  its  sole  asset  a  transfer  of  the  capital 
stock  was  in  fact  a  transfer  of  the  ranch. 
and  whatever  served  to  increase  or  decrease 
the  value  of  the  land  Increased  or  decreased 
the  value  of  the  stock  in  precisely  the  aama 
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ratio.  Trne,  the  title  baa  remained  In  the 
CIa7  Cioanty  Land  &  Cattle  Company  at  all 
times,  bnt  in  the  form  of  Ita  representatlre 
— the  capital  atock — the  ownership  has  pass- 
ed from  the  defendants  to  plaintiff.  Hence 
It  Is  that  representations  as  to  the  extent  or 
quantity  of  the  land  have  the  same  mate- 
riality wbidi  they  would  possess  had  they 
been  made  pending  a  transfer  of  the  title  by 
ordinary  deed. 

For  the  reasons  stated,  a  new  trial  must 
be  ordered,  and  the  judgment  appealed  from 
is  reversed. 


In  re  SBLLECK'S  WILL 
(Supreme  Court  of  Iowa.     Nov.  23,  1904.) 

OOKTMT  OF  WIU.— UENTAL  OAPAOITT— OPIN- 
ION SVIDENCE— StrFFICIENOT  0»  HNDINOS— 
HASKXESa    ERBOB— KBVIKW. 

1.  On  the  contest  of  a  will  for  want  of  testa- 
mentary capacity,  a  nonexpert  witness  mar 
give  an  opinion  as  to  the  soundness  of  teatatori 
mind,  where  the  witness  testified  as  to  what  be 
observed  on  a  particular  occasion  when  he  called 
on  testator. 

2L  On  the  contest  of  a  will  for  undue  influence, 
evidence  of  the  terms  of  a  prior  will  is  admis- 
sible to  show  testator's  intentions  with  refer- 
ence to  the  disposition  of  his  property  before 
the  alleged  undue  influence. 

8.  A  will  was  contested  on  the  two  grounds  of 
want  of  testamentary  capacity  and  undue  In- 
flnence,  and  the  two  issues  were  submitted  to 
the  Jury  separately.  HeM,  that  the  finding  of 
want  of  testamentary  capaci^  tendered  harm- 
less the  error.  If  any.  In  submitting  the  issue  of 
undue  inSnence  under  the  evidence. 

4.  On  the  contest  of  a  will,  the  court  having 
instructed  the  Jury  as  to  what  was  sufficient  un- 
soundness of  mind  to  require  a  negative  answer 
to  the  issue,  a  finding  that  testator  was  not  "of 
sound  mind  at  the  time  he  executed  the  will"  is 
sufficiently  definite  to  Justify  refusing  to  pro- 
bate the  wllL 

5.  Where  there  is  competent  evidence  to  sup- 
port a  finding  of  want  of  testamentary  capacity, 
the  finding  will  not  be  disturbed  on  appeal. 

Appeal  from  District  Court,  Wright  Goim- 
ty;  J.  R.  Whitaker,  Judge. 

Proceedings  for  the  probate  of  a  will.  Con- 
testants made  objection  to  the  proposed  will 
on  the  ground  that  It  was  procured  by  undue 
influence,  and  that  testator  lacked  testamen- 
tary capacity.  There  was  a  special  finding  by 
the  Jury  in  behalf  of  contestants  on  each  of 
these  issues,  and  the  court  refused  to  pro- 
bate the  Instrument  oflTered  as  the  last  will 
of  decedent  Thei  proponent  appeals.  Af- 
firmed. 

Nagle  *  Nagle,  for  appellant.  Birdsall  ft 
Blrdsall  and  Peterson  *  Humphrey,  for  ap- 
pellees. 

McCLAUT,  J.  One  of  the  objections  urged 
by  appellant  ia  that  a  nonexpert  witness  was 
allowed  to  give  an  opinion  as  to  the  sound- 
ness of  mind  of  the  deceased,  without  stat- 
ing the  facta  upon  which  such  opinion  was 
predicated;  bnt  the  record  shows  that  the 
witness  had  testified  as  to  what  he  had  ob- 
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served  on  a  particular  occasion  when  he 
called  upon  deceased,  and  we  think  it  plain 
that  the  question  related  to  the  facts  detail- 
ed, and  not  to  facts  which  he  observed  at  the 
time,  but  did  not  narrate  in  his  evidence. 
There  is  nothing  in  the  objection  made  to  the 
question  at  the  time  to  indicate  that  coun- 
sel supiwsed  it  was  objectionable  as  calling 
for  an  opinion  based  on  facts  not  disclosed  in 
the  testimony  of  the  witness. 

Several  objections  are  predicated  ujton  the 
action  of  the  court  in  allowing  contestants 
to  prove  the  execution  by  decedent  of  a 
prior  will,  and  to  show  the  contents  of  such 
will;  bnt  one  of  the  Issues  being  tried  was 
whether  the  will  offered  had  been  executed 
as  the  result  of  undue  influence,  and,  as 
bearing  on  that  question,  the  prior  Intentions 
of  deceased — that  is,  his  Intentions  with  ref- 
erence to  disposal  of  his  property  before  the 
alleged  undue  influence  was  brought  to  bear 
upon  him — might  be  shown.  On  this  ques- 
tion it  was  competent  to  introduce  evidence 
as  to  the  terms  of  a  prior  will.  Bulger  v. 
Boss,  98  AI4.  267,  12  South.  803;  Kaenders 
V.  Montague,  180  lU.  800,  64  N.  S.  321;  Page 
on  Wills,  I  422. 

In  various  forms,  It  Is  urged  that  the  court 
erred  tn  submitting  to  the  Jury  the  issue  as 
to  undue  Influence;  the  contention  being 
that  there  Is  no  evidence  whatever  to  support 
the  contestants  as  to  this  Issue.  We  are  in- 
clined to  think  that  there  was  no  evidence 
of  undue  influence,  bnt  the  Issues  were  sub- 
mitted separately  to  the  Jury,  and  the  an- 
swers made  to  the  special  Interrogatories 
which  the  court  propounded  show  that  the 
Jury  found  that  decedent  was  not  of  sound 
mind  at  the  time  he  executed  the  will,  as 
well  as  that  it  was  executed  under  undue 
Influence  exercised  over  him  by  W.  H.  Sel- 
leck,  the  proponent.  In  the  Instructions 
of  the  court  the  two  Issues  were  kept  dis- 
tinct, and,  in  view  of  the  finding  that  dece- 
dent was  not  of  sound  mind,  the  other  find- 
ing, that  the  will  was  the  result  of  undue 
influence,  was  clearly  not  prejudicial,  even 
If  It  was  erroneous.  -This  Is  not  a  case 
where  the  Jury  Is  asked  to  find  as  to  sev- 
eral distinct  facts  bearing  on  the  same  Issue, 
and  makes  an  erroneous  flndlng  as  to  one  of 
them.  There  Is  not  the  least  doubt  In  our 
mind,  after  examining  the  Instructions  and 
the  evidence,  that,  had  the  Issue  of  undue  In- 
fluence been  withdrawn  from  the  Jury,  the 
flndlng  as  to  the  mental  unsoundness  would 
have  been  the  same.  The  finding  that  the 
decedent  was  not  "of  sound  mind  at  the  time 
he  executed  the  will  in  dispute"  was  sufficient 
to  warrant  the  action  of  the  court  In  refusing 
to  probate  the  will.  It  Is  true  that  the  term 
"sound  mind"  Is  somewhat  indefinite,  but 
the  court  had  expressly  instructed  the  jury 
at  to  what  was  sufficient  unsoundness  of 
mind  to  require  a  negative  answer  to  the  In- 
terrogatory propounded;  and,  In  view  of  this 
instruction,  we  think  that  the  finding  Is  suf- 
fldentiy  definite. 
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It  Is  urged  by  counsel  that  there  was  not 
8a£9cient  evidence  of  want  of  mental  capaci- 
ty to  sustain  the  verdict  of  the  Jury,  hut  there 
was  competent  evidence  tending  to  sboTf^ 
mental  unsoundness,  and  we  think  the  sufEl- 
clency  of  the  evidence  was  properly  left  to 
the  Jury.  There  Is  no  such  want  of  evidence 
to  support  the  verdict,  as  would  justify  our 
Interference  with  the  conclusion  rencUed. 

The  judgment  of  the  trial  court  Is  therefore 
affirmed. 


FITZOIBBONS  v.  MERCHANTS'  k  BANK- 
ERS' MUT.  FIRE  INS.  CO. 

(Supreme  Cout  of  Iowa.     Nov.  19,  1904.) 

FIBE  INSUBAnCS— INCITMBBANCX  OT  PBOPKBTT. 

1.  Where  an  insurance  company  had  notice  of 
a  mortgage  on  the  land  on  which  the  insured 
property  was  situated,  the  accumulation  of  in- 
terest on  the  mortgage  does  not  work  a  for- 
feiture of  the  policy  under  the  clause  against 
incumbrances,  or  change  of  title  without  the 
consent  of  the  company. 

2.  An  insurance  company  having  consented  to 
an  existing  mortgage  on  the  land  on  which  the 
insured  dwelling  house  and  its  contents  were 
situated,  a  Judgment  of  foreclosure  of  the  mort- 
gage did  not  cause  a  forfeiture  of  the  policy 
under  the  provision  therein  that  the  company 
would  not  be  liable  "if  suit  for  foreclosure  or 
in  which  the  title,  ownership  or  possession  of 
the  ]>roperty  insured  is  involved  or  called  in 
question,  be  instituted." 

Appeal  from  Dlst^ct  Court,  Polk  County; 
W.  H.  McHenry,  Judge. 

Action  on  a  policy  of  Insurance  against 
loss  by  fire.  From  a  judgment  for  the  plain- 
tiff upon  a  directed  verdict,  the  defendant 
appeals.     Affirmed. 

0.  E.  Campbell,  for  appellant  Carr,  Hew- 
itt, Parker  &  Wright  for  appellee. 

WEAVER,  J.  Under  date  of  August  0, 
1897,  the  defendant  Insurance  company  Is- 
sued to  the  plaintiff  a  policy  indemnifying 
her  against  loss  or  damage  by  fire  on  her 
frame  dwelling  house  in  the  sum  of  $850, 
and  on  household  furniture  In  the  sum  of 
$900.  The  principal  office  of  the  defendant 
has  at  all  times  been  In  the  city  of  Des 
Moines,  Iowa,  and  the  Insured  property  was 
located  in  the  adjacent  town  of  Valley  Junc- 
tion. The  policy  was  issued  for  a  term  of 
six  years,  and  the  premium  thereon  was 
made  payable  in  yearly  Installments  or  as- 
sessments. On  May  12,  1902,  the  insured 
property  was  destroyed  by  flre.  All  the 
matured  assessments  or  installments  of  the 
premium  had  been  duly  paid,  and  it  is  con- 
ceded that  plaintiff  has  furnished  to  the  de- 
fendant due  proofs  of  her  loss,  and  that  such 
loss  upon  the  building  amounts  to  $700,  and 
upon  the  personal  property  to  $.500.  The  de- 
fendant is  therefore  admittedly  liable  to  the 
plaintlfF  upon  the  policy  in  suit  in  the  sum  of 
$1,200,  unless  It  Is  relieved  from  such  obliga- 
tion by  reason  of  matters  pleaded  in  its  an- 
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swor.    These  defenses  will  be  leverally  no- 
ticed In  the  further  progress  of  this  opinion. 

1.  It  is  alleged  that  at  the  time  the  policy 
was  Issued  there  was  a  mortgage  to  the 
amount  of  $400  outstanding  upon  the  real 
estate  of  which  the  house  formed  a  part, 
and,  while  it  is  admitted  that  the  company 
was  fully  advised  of  that  f-act  when  it  issued 
the  policy.  It  Is  said  that  plaintiff  allowed 
the  debt  to  be  materially  Increased  by  in- 
terest accnied  and  i>enaltle8,  and  thereby 
worked  a  forfeiture  of  the  policy.  The  clause 
of  the  policy  on  which  this  defense  is  based 
la  In  words  as  follows:  "It  Is  hereby  agreed 
and  Is  by  the  assured  expressly  warranted 
that  the  Insured  is  the  sole  and  unconditional 
owner  of  the  property  described  In  this  pol- 
icy; that  there  la  no  Uen  or  incumbrance 
upon  said  property;  •  •  •  that  no  change 
or  alteration  shall  be  made  In  the  title,  in- 
terest of  the  assured  «  •  •  either  by 
sale,  agreement  to  sell  or  contract  of  sale, 
legal  process  or  otherwise,  •  •  •  and 
that  any  breach  or  failure  of  any  of  these 
warranties,  or  any  ^violation  of  any  of  the 
terms  or  conditions  of  this  policy,  or  failure 
to  comply  with  the  requirements  hereof, 
shall  render  this  policy  void,  provided  that 
if  it  be  otherwise  stated  in  writlAg  in  the 
application,  or  If  written  notice  ot  any  facts 
Inconsistent  with  these  warranties,  or  any 
of  them  be  given  to  the  Secretary  at  the 
Company's  office  in  Des  Moines.  Iowa,  and 
endorsed  upon  this  policy  In  writing,  and 
such  warranty  or  warranties  be  thus  ex- 
pressly modified,  then  the  assured  shall  be 
bound  by  these  warranties,  only  as  thus 
modified."  This  defense  Is  not  specially 
urged  In  argument  and  Is  evidently  without 
merit  The  mere  accimiulatlon  of  interest 
upon  a  mortgage,  of  which  the  company  was 
advised  when  It  entered  into  the  contract, 
win  not  work  a  forfeiture.  To  hold  other- 
wise la  to  say  that  an  Insurance  company- 
may  Insure  mortgaged  property,  collect  the 
premium,  and  at  the  end  of  24  hours  repudi- 
ate Its  contract  because  the  lien  has  been  in- 
creased by  another  day's  Interest  The  lan- 
guage of  the  policy  is  not  fairly  capable  of 
the  interpretation  which  the  answer  seeks  to 
place  upon  it 

2.  The  policy  also  provided  that  the  com- 
pany shall  not  be  liable  thereon  "\t  suit  for 
foreclostire  or  in  which  the  title,  ownership 
or  possession  of  the  property  Insured  Is  in- 
volved or  called  in  question,  be  instituted." 
It  also  provides  that  the  assured  warrants 
and  agrees  that  "no  Hen  or  Incumbrance 
shall  fall  or  be  placed"  on  the  property.  The 
defendant  alleges  that  in  February,  prior  to 
the  flre,  a  suit  was  instltated  for  the  fore- 
closure of  the  mortgage  existing  upon  the 
real  estate,  and  that  said  suit  was  prose- 
cuted to  judgment  on  or  about  March  15, 
1902.  It  is  also  further  alleged  that  plaintiff 
permitted  a  judgment  to  be  entered  against 
her  prior  to  the  fire,  to  the  amoimt  of  over 
$TU0,  which  judgment  became  a  Uen  on  tbe 
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real  estate,  and  thnt  by  reason  of  said  fore- 
sloaare  salt  and  said  Judgment  Hen  the  pol- 
icy was  forfeited.  The  judgment  to  which 
reference  Is  here  made  Is  evidently  the  Judg- 
ment obtained  In  the  foreclosure  proceedings. 
Forfeiture  clauses  are  not  favored  by  the 
courts,  and  wUl  be  strictly  construed.  Now, 
the  condition  of  forfeiture  which  this  policy 
proridea  Is  tiie  Institution  of  foreclosure 
proceedings  against  the  "property  insured." 
The  "property  Insured"  consists  In  part  of 
the  dwelling  house  covered  by  the  mortgage, 
and  In  part  of  personal  property  to  which  no 
mortgage  or  other  Uen  has  ever  attached; 
and  the  foreclosure  proceeding  did  not,  there- 
fore, Involve  tbe  property  insured,  and  no 
forfeiture  resulted.  This  principle  was  an- 
nounced and  approved  by  ns  In  Bom  v.  Ins. 
Ob.,  110  Iowa,  379,  81  N.  W.  676,  80  Am.  St 
Rep.  300.  In  that  case,  as  In  this,  the  in- 
sured property  consisted  both  of  real  and 
po-sonal  property,  and  contained  a  clause  re- 
citing that,  "if  the  property  shall  hereafter 
become  mortgaged  or  encumbered  or  upon 
the  commencement  of  foreclosure  proceed- 
ings," then  the  "policy  shall  be  null  and 
void."  An  action  having  been  brought  to 
••eeover  for  a  loss  by  Are,  the  company  proved 
that,  after  taking  out  the  Insurance,  plaintiff 
had  placed  several  mortgages  upon  the  In- 
sured personal  property;  and  it  was  claimed 
that  this  fact  worked  a  forfeiture  of  the  In- 
demnity, and  no  recovery  could  be  had  upon 
the  policy.  To  this  contention  we  said:  "It 
is  a  familiar  rule  that  forfeitures  are  not  fa- 
vored, that  contracts  will  be  strictly  con- 
strued to  avoid  forfeitures,  and  that  the  bur- 
den Is  upon  him  who  claims  a  forfeiture  to 
clearly  show  that  he  is  entitled  to  It.  The 
language  of  the  policy  is,  'or  If  the  property 
shall  hereafter  become  mortgaged  or  en- 
cumbered, the  policy  shall  become  null  and 
void.'  It  is  the  property,  not  a  part  of  It, 
not  the  real  nor  the  personal,  but  the  whole 
property,  the  mortgaging  of  which  renders 
the  policy  void.  •  •  *  The  property  Is 
without  qualification,  and  we  think  It  must 
be  held  to  refer  to  all  the  property  Insured, 
and  therefore  mortgaging  or  Incumbering  a 
part  of  it  did  not  work  a  forfeiture,  of  the 
entire  policy."  Applying  the  rule  thus  ap- 
proved to  the  case  before  us,  the  foreclosure 
proceedings,  being  directed  against  a  part 
only  of  the  property  Insured,  did  not  have 
the  effect  to  avoid  the  contract  It  may  be 
said,  also,  as  to  the  decree  entered  In  said 
proceedings,  that  it  did  not  have  the  effect 
to  create  any  new  Hen  upon  the  property  in- 
sured. Its  effect  was  simply  to  confirm  and 
establish  the  Hen  of  the  mortgage  to  which 
the  company  bad  already  assented.  The 
plea  of  forfeiture  on  the  grounds  stated  is 
imavalling.  Greenlee  v.  Ins.  Co.,  102  Iowa, 
429,  71  N.  W.  534,  63  Am.  St  Rep.  455. 

3.  It  is  next  alleged  that  plaintiff  was 
guilty  of  fraud  and  false  swearing  In  mak- 
ing up  her  proofs  of  loss.  It  appears  that 
tbe  blank  proofs  furnished  by  the  company 


for  tbe  use  of  plaintiff  contained  a  question 

as  follows,  "Is  there  suit  involving  the  title 
of  the  property  or  foreclosure  now  pending?" 
to  which  she  answered,  "I  believe  not" 
This  response  affords  no  foundation  for  tbe 
alleged  defense.  There  was  no  foreclosure 
suit  pending.  The  suit  which  had  before 
been  Instituted  had  been  prosecuted  to  a 
final  decree,  and  the  foreclosure  had  become 
an  accomplished  fact,  nearly  two  months  be- 
fore the  fire  occurred,  and  the  answer  of  the 
plaintiff  to  the  question  asked  was  literally 
true,  all  of  which  It  is  evident  tbe  defendant 
well  knew. 

4.  The  plaintiff.  In  reply,  pleaded  a  waiver 
of  the  alleged  forfeiture,  and  an  election  by 
the  company  to  continue  the  contract  in 
force.  Upon  the  rulings  of  the  trial  coiu^  In 
admitting  and  refusing  testimony  In  refer- 
ence to  the  Issue  thus  tendered,  errors  are 
assigned,  and  to  these  alleged  errors  argu- 
ments of  counsel  are  principally  directed. 
Having  found  that  none  of  the  several  de- 
fenses set  up  by  the  defendant  have  support 
In  the  record.  It  is  unnecessary  for  us  to 
decide  whether  the  matters  stated  In  the 
reply  would  have  amounted  to  a  waiver. 

The  Judgment  of  the  district  court  was 
right,  and  It  Is  affirmed. 


HOLLINGSWORTH  v.  CITT  OF  FT. 
DODOB. 

(Supreme  Court  of  Iowa.     Nov.  19,  1904.) 

HIOHWATS— DEFECTS— -INJITBIES    TO    TBAVELEBS 

— KNOWLEDGE — CONTBIBUTOBT  KEOUGENCE 

—KVIDEHCB—INSTBDOTIONft— APPEAL. 

1.  Where  plaintiff  alleged  that  he  sustained 
a  fractured  }aw,  and  other  injuries  to  his  head 
and  back,  from  which  he  had  suffered  great  pain 
and  mental  anguish,  and  that  the  injury  to  his 
back  was  permanent,  such  allegations  were  suf- 
ficient to  authorize  the  admission  of  evidence 
that  after  he  was  injured  he  had  faintlag  and 
dizzy  spells,  for  the  purjrase  of  showing  the  ex- 
tent or  the  injury. 

2.  In  an  action  for  injuries  bj  reason  of  a 
defect  in  a  street,  evidence  as  to  the  condition 
of  the  street  at  other  places  than  where  the 
accident  occurred,  and  of  other  adjoining  streets 
through  which  plaintiff  might  have  passed  to 
his  destination,  was  admissible  on  tbe  issue  of 
contributory  negligence,  to  show  that  there  was 
no  other  ssife  and  convenient  way  open  to  plain- 
tiff than  the  way  travelcjj. 

3.  A  judgment  will  not  be  reversed  on  appeal 
because  questions  permitted  to  be  asked  were 
sliglitly  leading,  where  the  discretion  of  the 
trial  court  was  not  abused. 

4.  Where  part  of  the  answer  of  a  witness 
only  was  objectionable  as  a  conclusion,  a  mo- 
tion to  strike  ont  the  entire  answer  was  prop- 
erly denied. 

5.  An  erroneous  instruction  that  plaintiff 
claimed  that  the  injuries  to  his  head  and  back 
were  permanent  was  cured  by  a  subsequent  in- 
struction that  the  jury  should  not  allow  dam- 
ages for  permanent  injuries  of  any   kind. 

6.  In  an  action  for  injuries  by  reason  of  a 
detect  in  a  street,  mere  knowledge  thereof  on 
the  part  of  plaintiff  is  insufficient  to  bar  a  re- 
covery, unless  It  Is  shown  that  plaintiff  knew 
it  was  imprudent  to  try  to  pass  over  the  same, 

1  i.  See  Trial,  voL  46,  Cant.  Dig.  i  241: 
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•nd  that  there  wu  ■nothw  w«7,  companitiTd7 
safe,  which  he  mlfht  have  taken  to  reach  hia 
destinatioii. 

7.  In  an  action  for  injuries  to  the  driver  ot 
a  reliicle  bj  reason  of  a  defect  in  a  street,  evi- 
dence reviewed,  and  held  insufficient  to  establish 
tliat  lie  was  railtj  of  cMitributory  negligence, 
as  a  matter  of  law. 

Appeal  from  District  Court,  Webster 
County;   J.  R.  Wbltalcer,  Judse. 

Action  at  law  to  recover  damages  for  per- 
sonal injuries  received  by  plaintUf,  result- 
ing from  his  being  thrown  from  an  omnibus 
in  consequence  of  a  defect  in  one  of  tbe 
streets  in  the  defendant  city.  Defendant's 
defense  was  a  general  denial.  The  case  was 
tried  to  a  Jury,  resulting  In  a  verdict  and 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AArmed. 

M.  J.  Mitchell,  for  appellant  Eenyon  * 
O'Connor,  for  appellee. 

DEBMER,  C.  J.  Fonrtb  street,  In  the  de- 
(mdant  city,  runs  from  tbe  business  part 
to  the  passenger  depot  of  tbe  Illinois  Central 
and  Minneapolis  &  St  Louis  Railroads.  It 
la  one  of  the  main  thoroughfares  of  the  mu- 
nicipality. On  June  10,  1902,  plaintiff  was 
engaged-  in  driving  an  omnibus,  which  met 
the  incoming  and  outgoing  trains  at  the  depot 
above  mentioned.  He  had  been  engaged  in 
this  bualnesa  for  about  three  weeks,  and 
had  driven  over  the  street  in  question  many 
times  daily  during  this  three  weeks.  Plata- 
tiff  claims  that  this  street  was  defective, 
in  that  at  or  near  the  depot  and  at  the  In- 
tersection of  what  was  formerly  known  as 
Commerce  with  Fourth  street  the  city  had 
placed  or  permitted  to  be  placed  therein 
lai^e  boulders,  and  had  permitted  a  ditch 
or  drain  to  be  constructed  near  a  bri<^  cross- 
ing which  bad  been  constructed  across  the 
street;  that  the  said  boulders  and  the  ditch 
or  drain  made  the  said  street  defective  and 
unsafe;  and  that  plaintiff,  while  in  the  ex- 
ercise of  due  care  on  his  part  was  injured 
by  reason  of  the  omnibus  coming  in  contact 
with  said  boulders  and  running  into  tb« 
ditch,  throwing  him  to  the  ground,  fractur- 
ing his  °  Jaw,  and  otherwise  hurting  his  head 
and  back.  Defendant's  principal  defense 
was  contributory  negligence  on  the  part  of 
tbe  plaintiff. 

There  was  ample  evidence  to  support  plaln- 
tlfTs  charge  of  negligence  on  tbe  part  of  the 
city,  and  the  case  comes  to  us  for  review 
with  a  claim  on  tbe  part  of  tbe  defendant 
that  the  trial  court  erred  in  Its  ruling  on 
the  admission  and  rejection  of  testimony,  in 
its  Instructions,  in  denying  defendant's  mo- 
tion for  a  directed  verdict  In  its  favor,  in 
overruling  defendant's  motlou  for  Judgrment 
on  the  special  findings  of  the  Jury,  and  in 
refusing  to  sustain  its  motion  for  a  new 
trial.  It  is  also  claimed  that  the  evidence 
conclusively  shows  contributory,  negligence  on 
tbe  part  of  tbe  plaintiff. 

We  shall  first  take  up  tbe  rulings  on  evi- 
dence.    Plaintiff  alleged  that  by  reason  of 


being  thrown  from  the  vehicle,  be  suffered 
a  fractured  Jaw,  and  other  injuries  to  his 
head  and  back;  that  be  had  suffered  great 
pain  and  mental  anguish  therefrom;  and 
that  the  injury  to  bis  back  was  permanent 
He  was  permitted  to  show,  over  defendant's 
obJectlMi,  that  after  he  received  bis  injuries 
be  had  fainting  or  dlzsy  spells.  It  is  con- 
tended that  this  evidence  was  irrelevant  be- 
cause no  claim  was  made  In  the  petition  for 
damages  on  account  thereof.  True,  tbere 
is  no  such  express  averment  in  the  petition, 
but  under  the  allegations  tbereof  which  ws 
have  quoted,  we  think  the  testimony  waa 
admissible  as  showing  the  extent  of  tbe  in- 
juries to  plaintiff's  head,  and  the  pain  and 
anguish  he  had  suffered  on  account  thereof. 
Special  damages  were  not  claimed  on  account 
of  this  fainting,  but  there  was  no  necessl^ 
for  such  a  charge.  The  testimony  was  ad- 
missible for  tbe  purpose  of  showing  tbe  ex- 
tent of  the  injury  suffered  by  the  plalntlfl. 
Elrcher  v.  Town  of  Larcbwood,  120  Iowa, 
580,  95  N.  W.  181.  Tbe  cases  cited  in  sup- 
port of  defendant's  contention  are  not  in 
point 

Z  Plaintiff  and  other  witnesses  were  per- 
mitted to  testify  as  to  the  condition  of 
Fourth  street  at  other  places  than  where  tbe 
accident  occurred,  of  Commerce  street  and 
of  Sixth  street  which,  as  we  understand,  is 
a  narrow  passageway  Just  north  of  tbe 
depot  and  between  the  place  of  accident  and 
the  depot  The  admission  of  such  testimony 
is  said  to  be  erroneous.  Had  thla  been  of- 
fered for  tbe  purpose  of  showing  negligence 
on  tbe  part  of  tbe  city,  or  notice  to  the  city 
of  tbe  alleged  defects,  doubtless  it  would 
have  been  error  to  have  received  it  But 
this  was  not  the  object  Plaintiff  was  re- 
quired to  show  his  freedom  from  contribu- 
tory negligence,  and  if  he  knew  of  tbe  de- 
fects complained  of,  and  knew  it  waa  im- 
prudent for  him  to  attempt  to  pass  over 
them,  then  it  was  his  duty  to  take  some 
other  route  to  reach  his  destination,  if  there 
was  one  which  was  safe  and  open  to  him. 
For  the  purpose  of  showing  that  there  was 
no  otber  safe  and  convenient  way  open  to 
him,  this  testimony  was  admissible.  For 
present  purposes,  the  order  of  its  introduc- 
tion is  not  subject  to  review.  To  get  to  tbe 
depot  plaintiff  was  compelled  to  go  south  on 
Fourth  street  directly  to  the  depot;  south 
on  Fifth,  Sixth,  or  Seventh,  which  are  east 
of  Fourth ;  and  northwesterly  on  Commerce, 
which  intersects  Fourth  near  tbe  south  end 
tbereof,  and  runs  in  a  southeasterly  direction 
from  Fourth  to  the  depot ;  or  south  on  some 
of  the  streets  west  of  the  depot  and  east 
on  tbe  narrow  passageway  Just  north  of  the 
depot  which  is  called  "Sixth  Street"  Hence 
the  condition  of  Commerce,  Fourth,  and  what 
we  have  Just  called  "Sixth"  streets  was-  a 
material  inquiry  in  the  case  for  the  pur- 
poses already  stated. 

Otber  questions  propounded  to  plaintiff 
and  to  some  of  bis  witnesses  are  said  to 
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have  been  leading,  and  to  call  for  the  opin- 
ions of  tbe  wltnessea,  rather  than  for  facta. 
We  do  not  ordinarily  reverse  a  case  becanse 
a  question  la  leading,  and  there  Is  no  reason 
for  making  an  exception  here.  A  few  of  the 
questions  were  slightly  leading,  but  the  trl{il 
court  did  not  abuse  Its  discretion  In  such 
matters.  The  testimony  which  Is  said  to 
offend  against  the  rule  that  a  witness  must 
state  facts,  and  not  opinions,  is  as  follows 
(referring  to  the  condition  of  Commerce 
street):  "The  trade  [street  car]  was  high  to 
get  over.  The  track  was  up  there — up  high 
there — and  the  track  was  bad  along  there 
anyhow."  A  motion  to  strike  this  as  an  en- 
tirety was  made  by  the  defendant  Part  of 
the  answer  was  clearly  the  opinion  of  the 
witness,  but  not  all  of  it;  hence  the  motion 
was  properly  overruled.  Yahn  t.  City  of 
Ottnmwa,  60  Iowa,  432,  15  N.  W.  257 ;  Hol- 
lenbeck  v.  Marlon,  116  Iowa,  69,  89  N.  W. 
210. 

3.  Coming  now  to  the  Instructions,  we  find 
that  the  court,  in  stating  the  Issues  in  re- 
ferring to  the  plaintUTs  claims,  said  that  he 
alleged  that  his  Injuries  to  his  bead  and 
back  were  permanent.  This  was  not  a  cor- 
rect statement  of  the  averments  of  the  peti- 
tion, bnt  the  error,  if  any,  was  cured  by  an 
instruction  which  expressly  stated  that  the 
Jury  should  not  allow  damages  for  perma- 
nent injuries  of  any  kind.  The  error  was 
simply  a  misquotation  of  plaintiff's  claims, 
and  the  instruction  clearly  removed  any  prej- 
udice which  might  have  resulted  therefrom. 

4.  The  Jury  found  specially  that  at  the 
time  of  the  injury  plaintiff  knew,  or  should 
have  known,  of  the  defects  in  the  street  of 
which  he  complained,  and  that  there  was 
nothing  to  distract  his  attention  therefrom 
at  the  time  he  received  his  injuries.  It  also 
found,  however,  that  he  could  not,  by  the 
exercise  of  ordinary  care  and  caution,  have 
avoided  the  accident,  and  that  at  the  time 
thereof  he  bad  the  lines  in  bis  hands,  and 
his  team  under  control.  Defendant  was  not 
entitled  to  a  Judgment  on  these  special  find- 
ings. Knowledge  of  the  defects  in  a  street 
Is  not,  alone,  sufficient  to  bar  one  of  recov- 
ery for  injuries  received  by  reason  thereof. 
It  must  also  be  shown  that  plaintiff  knew 
it  was  Imprudent  to  try  to  pass  over  the 
same,  and  that  there  was  another  way,  com- 
paratively safe,  which  he  might  have  taken 
to  reach  Ills  destination.  Byerly  v.  Anamosa, 
79  Iowa,  206,  44  N.  W.  359;  Walker  v.  De- 
catur Co.,  67  Iowa,  307,  25  N.  W.  256;  Nich- 
ols V.  Laurens,  96  Iowa,  393,  65  N,  W.  335; 
Barnes  v.  Marcus,  96  Iowa,  675,  65  K  W. 
984;  Morgan  v.  Dallas  County,  103  Iowa, 
57,  72  N.  W.  804;  Sylvester  v.  Town  of  Ca- 
sey, 110  Iowa,  258,  81  N.  W.  455. 

5.  The  only  other  point  made  by  defend- 
ant, which  was  raised  in  various  ways  dui^ 
ing  the  trial,  la  that  plaintiff  was  guilty  of 
sncb  contributory  negligence  as  bars  him 
from  recovery.  We  have,  already  observed 
that  mere  knowledge  of  the  defect  or  danger 


is  n*t  conclualve  on  this  point.  Conceding 
such  knowledge,  it  is  generally  a  question 
of  fact  for  a  Jury  to  determine  whether  or 
not  the  injured  party  exercised  ordinary  care 
in  passing  over  the  defective  street  Refer- 
ence has  been  made  to  the  means  plaintiff 
had  for  reaching  bis  destination,  and,  in  a 
general  way,  to  the  condition  of  these  streets. 
It  should  also  be  stated  that  a  street  car 
track  came  down  Fourth  street  as  far  as 
Commerce,  turned  ddwn  Commerce,  and  ran 
down  it  in  a  southeasterly  direction.  The 
rails  of  this  track  were  high  above  the  sur- 
face of  the  street  and  one  coming  down 
Fourth  had  to  drive  on  either  the  east  or 
west  side  thereof.  If  he  drove  on  the  east 
side,  he  had  to  cross  the  rails  of  the  street 
car  track  to  get  to  the  depot  If  he  came 
down  the  west  side,  there  was  no  occasion 
to  cross  these  tracks.  The  traveled  way  on 
either  side  of  the  street  car  tracks  on  Fourth 
street  was  not  more  than  12  feet  in  width. 
At  a  foot  crossing  of  Fourth  street,  about 
100  feet  of  the  depot  and  in  the  traveled 
track  west  of  the  street  car  line,  there  was 
a  washout  from  8  to  8  feet  long  east  and 
west  2  to  8  feet  north  and  south,  and  from 
6  Inches  to  a  foot  in  depth.  Near  this  cross- 
ing, apd  in  the  traveled  path,  tliere  were 
also  three  or  four  large  boulders  or  stones — 
some  of  them  a  foot  in  diameter.  So  tliat 
one  driving  down  the  street  not  only  had 
to  look  out  for  the  stones,  but  to  avoid,  as 
far  as  possible,  the  washout  or  gully.  At 
the  time  plaintiff  received  his  injuries  he 
was  driving  (with  due  care  as  the  Jury  said) 
north  on  the  west  side  of  Fourth  street,  to- 
ward the  business  part  of  the  city,  having 
Just  met  a  train  at  about  the  hour  of  4:20 
o'clock  a.  m.,  his  team-  on  a  slow  trot,  fol- 
lovring  another  omnibus  a  few  feet  ahead; 
and,  while  passing  and  crossing  the  defects 
in  the  street  already  mentioned,  the  wheels 
of  his  omnibus  came  in  contact  with  some 
of  the  stones  or  boulders,  and  were  deflected 
thereby  Into  the  gutter,  causing  plaintiff  to 
be  thrown  to  the  ground  and  injured.  The 
Jury  found  that  plaintiff  had  bold  of  the 
lines,  and  this  they  were  authorized  to  do 
from  the  testimony  adduced,  and  there  was 
also  testimony  from  which  they  must  have 
found  that  plaintiff  was  in  the  exercise  of 
due  care  in  passing  over  the  defects.  There 
was  also  testimony  to  the  effect  that  plain- 
tiff was  carefully  driving,  and  looking  as 
best  he  could  where  he  was  going;  that  he 
knew  he  should  exercise  considerable  cau- 
tion in  passing  over  the  place  in  question; 
and  that  he  did  so.  It  was  also  shown  that 
by  the  use  of  extraordinary  care,  and  under 
the  most  favorable  conditions,  one  could  pass 
over  the  street  without  striking  the  stones  or 
running  into  the  gutter,  but  that,  with  this 
caution,  travelers  sometimes  struck  or  drove 
Into  these  defects.  As  already  said,  mere 
knowledge  of  the  defects  in  a  street  which 
is  left  open  for  public  travel  is  not  conclu- 
sive on  the  question  of  contributory  negll- 
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gencc.  It  Is  a  clreumstance,  of  course,  to  be 
considered  by  the  Jury;  but,  after  all.  It  was 
for  that  body  to  say  whether  or  not  plain- 
tiff wai  exercising  the  degree  of  care  re- 
quired of  him  In  passing  over  the  defects. 
This  is  not  ordinarily  a  question  of  law,  but 
of  fact,  and  the  testimony  fras  such  in  this  i 
case  as  to  Justify  the  trial  court  in  submit-  i 
ting  the  matter  to  the  Jury.  I 

There  is  no  erro^  of  which  the  defendant  ; 
may  Justly  complain,  and  the  Judgment  must 
be,  and  it  Is,  affirmed. 


MAIL  A  TIMES  PUB.  CO.  t.  MARKS  et  aL 
(Supreme  Court  of  Iowa.     Nov.  10,  1904.) 

COKTBACTB— ABSlaNiamr  —  MXmjAUJY  —  PAT- 
HENT. 

1.  Plaintiff  agreed  to  purchase  a  piano  of  a 
certain  style,  and  pay  therefor  $187.50  cash 
when  tbe  piano  waa  <»Iled  for,  within  a  year, 
and  $187.50  in  advertising  for  the  seller  in 
plaintiff's  newspaper  at  certain  specified  rates. 
The  advertising  contract  was  assigned  to  de- 
fendant Held,  that  the  contract  was  not  void 
for  want  of  mutuality  between  plaintiff  and  the 
assignee. 

'2.  Where  plaintiff  agreed  to  purchase  a  piano, 
and  pay  a  part  of  the  price  m  cash,  and  the 
balance  in  advertising,  it  could  not  repudiate 
its  obligation  to  receive  the  piano,  and  recover 
payment  for  advertising  published  in  money,  by 
reason  of  the  fact  that  all  the  advertising  con- 
templated by  the  contract  was  not  done ;  de- 
fendant having  waived  his  right  to  the  balance. 

3.  An  agreement  to  buy  a  piano,  paying  a 
certain  sum  when  the  piano  is  called  for,  and 
the  balance  in  advertising  to  be  used  within  a 
year,  though  the  seller  parted  with  no  property, 
if  he  furnished  the  matter  for  advertising,  and 
availed  himself  of  the  benefits  of  the  contract 


to  that  extent,  be  incurred  the  obligation  to  pay 
therefor  according  to  the  contract,  which 
amounted  to  a  valuable  consideration. 

Appeal  from  District  Court,  Polk  County; 
Wm.  H.  McHenry,  Judge. 

Action  on  account  The  facts  appear  In 
the  opinion.  Judgment  as  prayed,  from 
wliich  defendants  appeal.    Reversed. 

S.  O.  Van  Auken,  for  appellants.  S.  B. 
Allen,  for  appellee. 

LADD,  J.  The  object  of  this  action  Is  to 
recover  for  advertising  done  for  defendants 
from  October  6,  1900,  to  December  14,  1901, 
valued  at  $123.  The  matter  to  be  published 
was  furnished  plaintlfC  under  the  following 
contract,  which  had  been  assigned  to  S.  Z. 
Marks  by  the  Early  Music  House,  and  was 
subsequently  extended  to  January  1,  1902: 

"Des  Moines,  Iowa,  Oct  2.  1900.  We 
hereby  agree  to  buy  of  the  Early  Music 
House  one  Ivers  &  Pond  Piano,  style  107, 
mahogany,  on  following  terms:  $187.50  cash 
when  piano  is  called  for  within  one  year 
from  date  and  $187.50  in  advertising  in  tbe 
Mall  &  Times  such  advertisements  as  are 
supplied  by  the  Early  Music  House  at  fol- 
lowing rates:  25c.  per  inch  for  display  and 
15c.  per  line  for  locals,  said  amount  paid  In 
advertising  to  be  used  within  one  year  from 


date.  Mall  &  Times  Pub.  Co.  per  R.  W. 
Evans.    The  Early  Music  House,  O.  Early." 

The  plaintiff  had  not  tendered  the  $187.50, 
nor  demanded  the  piano,  nor  Iiad  it  been  ten- 
dered to  the  plaintiff.  The  defendant  waived 
all  claim  to  the  remainder  of  the  advertising, 
and.  In  bis  answer,  asserted  ills  readiness  to 
furnish  the  piano  according  to  the  terms  of 
the  contract  These  the  court  refused  to  en- 
force l>ecaiise  of  a  supposed  want  of  mn- 
tnality.  This  defect  may  have  existed  at  tbe 
inception  of  the  writing,  but  not  after  Its  ac- 
ceptance. Tme,  neither  Marks  nor  the  mu- 
sic house  parted  with  any  property,  but  he 
furnished  plaintiff  matter  for  advertise- 
ments, and  availed  himself  of  tbe  benefits  of 
this  when  done.  In  so  doing,  he  incurred 
the  obligation  to  pay  therefor  according  to 
the  written  proposition  of  the  plaintUI,  or, 
if  for  any  reason  he  could  not  comply  there- 
with, to  pay  the  reasonable  value  of  the  serv- 
ices rendered.  Tfais  amounted  to  a  valuable 
consideration,  for  in  so  doing  he  engaged 
plaintiff,  instead  of  some  one  else.  In  oth- 
er words,  he  yielded  to  the  inducement  to  do 
differently  than  he  would  have  done  but  for 
the  plaintiff's  proposition.  Harlan  v.  Harlan. 
102  Iowa,  701,  72  N.  W.  286;  Marshall  Stone 
Co.  V.  Des  Moines  Brick  Mfg.  Co.,  114  Iowa, 
674,  87  N.  W.  496.  The  offer  to  take  tte 
piano  in  payment  for  advertising  at  spedfled 
prices  was  accepted  by  Marks  in  furnishing 
the  matter  therefor  under  the  terms  propos- 
ed, and  thereby  Incurring  the  obligation  to 
pay  for  it,  and  this  rendered  the  written 
proposition  binding  on  both  parties.  9  Cyc. 
829.  Certainly  there  was  then  no  want  of 
mutuality,  and  we  know  of  no  reason  for 
permitting  the  plaintiff  to  rue  its  bargain, 
and  recover  payment  in  money,  instead  of 
tbe  commodity  expressly  stipulated. 

Another  objection  urged  against  being  re- 
quired to  take  a  piano  in  payment  instead 
of  money,  is  that  all  the  advertising  contem- 
plated was  not  done.  We  know  of  no  reason 
for  denying  to  the  defendant  the  right  to 
waive  part  of  the  payment  Surely  the  com- 
pany is  not  in  a  situation  to  complain  if 
Marks,  instead  of  exacting  $187.50  worth  of 
advertising,  was  content  with  having  $123 
worth  done.  The  case  Is  not  analogous,  ss  is 
contended,  with  those  In  which  an  employfi 
undertakes  to  labor  for  a  fixed  period,  quits 
before  his  time  is  up,  and  is  allowed  to  re- 
cover on  a  quantum  meruit,  with  deductions 
of  damages  for  the  breach.  There  payment, 
in  any  event  is  to  be  made  in  money.  But 
suppose  the  agreement  was  to  work  during 
the  time  stipulated  in  consideration  of  the 
delivery  of  a  particular  horse.  Can  it  be 
thought  the  employ^  may  change  his  mind, 
and  enforce  payment  in  money  instead? 
Certainly  not  Nor  could  he,  upon  abandon- 
ing the  contract  before  completed,  insist  up- 
on compensation  In  money  if  the  employer 
should  elect  to  waive  service  for  the  remain- 
ing period,  and  tender  the  horse  in  paymoit 
according  to  the  terms  of  the  contract   Fu^ 
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tlM  haT«  the  perfect  risbt  to  asree  apon  the 
commodity  In  which  payment  for  service* 
rendered  shall  be  made,  and,  haying  done  BO, 
mar  not  Insist  upon  some  other  measuie  of 
their  value. 
Reversed. 


IOWA  NAT.  BANK  ▼.  COOPER  rt  al. 

(Supreme  Court  of  Iowa.      Nov.  18,  1904.) 

PLBDOBS  —  COIXATEBAL  8BCT7BITT— COBPOB<kIS 
STOCK— ASSE88UENT—FAYUENT  BT  FLEOOEI 
— UABIUTY  OF  BUBKTIEa  —  GUARANTY  —  IN- 
8UBANCB  CORPOBATIONB  — UTPAIBMEMT  OT 
CAFITAI.  —  PEBSONAIi  LIABIUTT— STATXTTES — 
CORSTBCCnON. 

'  1.  Where  it  appears  in  an  action  on  a  note 
that  tJle  payee  knew  certain  signers  of  the  note 
executed  it  as  sureties  only,  parol  evidence  is 
admissible  to  show  the  true  relation  of  the  par- 
ties to  the  note. 

2.  Wlwre  stock  is  specially  pledged  to  secure 
a  note  evidencing  a  loan,  the  pledgee  has  no 
ri^t  to  use  the  proceeds  arising  from  a  sale  of 
the  stock  for  any  purpose  other  than  its  appli- 
cation on  the  note. 

S.  The  law  will  not  permit  the  ^led^  to  in- 
cur an  unreasonable  expense  in  maintaming  and 
keeping  available  the  pledge. 

4.  Under  the  direct  provisions  of  Code,  i 
1828,  BO  holder  of  eorporation  stock  as  collateral 
security  is  liable  for  assessments  thereon. 

5.  Where  a  bank  loaned  money  on  a  note, 
taking  shares  of  corporate  stock  as  collateral 
security,  payment  by  the  bank  of  an  assessment 
of  $30  per  share  on  the  stock,  which  was  then 
worth  but  $5  per  share,  was  unauthorized  and 
unreasonable,  and  hence  the  bank'  is  not  en- 
titled to  have  the  amount  so  paid  made  a  su- 
perior  lien  on  the  stock. 

6.  Under  Code,  |  1731,  providing  for  the  ex- 
amination of  insnranoe  companies,  and  direct- 
ing  steps  that  shall  be  taken  in  case  of  impair- 
ment of  capital,  and  section  1732,  designating 
the  proceedings  that  shall  be  taken  against 
stocknolders  who  respond  to  the  call  of  the  offi- 
cers to  m^e  good  the  deficiency,  even  stock- 
holders are  not  personally  liable  for  an  assess- 
ment, and  hence  mere  sureties  on  a  note  for  the 
security  of  whidi  the  principal  deposited  with 
the  payee  stock  of  an  insurance  company  as 
collateral  cannot  be  held  personally  liable  for 
an  assessment  paid  on  the  stock  by  the  pledgee, 
in  the  absence  of  a  contract  to  QM  effect  be- 
tween the  sureties  and  pledgee. 

7.  Where  one  of  the  sureties  on  a  note  evi- 
dencing a  loan  by  a  bank  to  the  principal,  and 
for  the  security  of  which  the  principal  de- 
posited shares  of  corporate  stock  as  collateral, 
the  sureties  having  no  interest  in  the  ownership 

>  of  the  stock,  was  asked  whether  he  would  guar- 
anty, with  the  others  on  the  note,  the  payment 
of  an  assessment  on  the  stock,  to  which  such 
surety  replied  that  he  would  to  the  extent  of  his 
shares,  a  claim  against  the  surety  for  the 
amount  paid  on  the  assessment  cannot  be  pred- 
icated on  the  surety's  reply.  It  appearing  that 
he  bad  no  shares,  and  that  none  bad  been  issued 
to  him — a  fact  which,  though  easy  of  ascer^ 
tainment,  the  bank  neglected  to  investigate. 

8.  A  guaranty  by  a  surety  on  a  note  of  the 
payment  of  assessments  on  the  stock  of  an  in- 
surance company  held  as  collateral  by  the  payee, 
on  condition  that  others  would  join  therein,  nev- 
er became  effective  against  the  surety  where 
the  matter  of  the  guaranty  was  not  made  known 
to  the  others  nor  demanded  by  the  payee. 

ABPeal  from  District  Court,  Polk  Connty; 
James  A.  Howe,  Judge. 

f  X  See  Fledges,  voL  40,  Cent  Dig.  i  Ui. 


Salt  in  equity  to  recover  on  a  note  signed 
by  John  Cooper,  A.  H.  McVey,  R.  J.  McKee, 
and  Geo.  A.  Jewett,  and  to  recover  the  fur- 
ther sum  of  $7,590,  on  account  of  a  stock  as- 
sessment  paid  by  the  appellant  The  note 
wag  given  for  money  borrowed  of  the  plain- 
tiff, and  for  which  It  Is  conceded  that  318 
shares  of  the  capital  stock  of  the  Fidelity 
Insurance  Company  was  pledged  as  collateral 
security.  Afterwards  the  entire  capital  stock 
of  the  insurance  company  was  assessed  $30 
per  share,  and  the  assessment  on  the  318 
shares  held  as  security  by  the  appellant, 
amounting  to  $9,540,  was  paid  as  follows: 
$1,950  from  the  proceeds  of  the  sale  of  407 
shares  of  such  stock  owned  by  John  Cooper 
individually  and  held  by  the  bank  as  addi- 
tional security  for  the  note  in  suit,  and  the 
balance  by  the  bank.  For  the  balance  so 
paid  the  bank  seeks  to  hold  the  defendants 
personally  liable,  and  asks  that  the  318 
shares  of  stock  held  by  It  as  security  be  also 
charged  with  the  amount  so  paid  as  a  rea- 
sonable and  necessary' expense  In  protecting 
such  security.  The  defendants  McVey,  Mc- 
Kee, and  Jewett  allege  that  they  were  siu-e- 
ties  on  the  note  only;  that  Cooper  was  the 
maker  thereof,  and  deposited  as  security 
therefor  318  shares  of  what  is  known  as 
"syndicate  stock,"  and  407  shares  of  his  in- 
dividual stock;  that  they  are  not  personally 
liable  for  the  assessment  paid  on  the  stock, 
and  that  it  cannot  be  charged  to  the  stock  it- 
self to  the  prejudice  of  thehr  rights  as  sure- 
ties; that  the  proceeds  of  the  sale  of  the  407 
shares  owned  by  Cooper  should  be  applied 
on  the  note  in  suit.  Instead  of  on  the  assess- 
ment. They  ask  also  that  the  318  shares  of- 
stock  be  sold,  and  the  proceeds  thereof  ap- 
plied on  the  note,  and  that  the  plaintiff  be 
required  to  exhaust  other  security  which  it 
holds  before  they  be  required  to  respond  as 
sureties.  The  trial  court  found  that  McVey, 
McKee,  and  Jewett  were  sureties  upon  said 
note,  and  liable  as  such;  that  the  407  shares 
of  stock  were  pledged  as  security  for  the  note 
in  suit,  and  that  the  proceeds  from  the  sale 
thereof  should  be  applied  on  the  note.  It 
was  further  decreed  that  the  defendants  oth- 
er than  Cooper  are  not  liable  for  the  assess- 
ment A  judgment  was  rendered  against 
McKee,  McVey,  and  Jewett  for  $9,090.94,  but 
It  was  ordered  that  the  318  shares  of  stock 
be  sold,  and  the  proceeds  thereof,  less  costs 
of  sale,  be  applied  on  the  judgment,  and  that 
a  general  execution  issue  against  said  defend- 
ants for  the  balance  due,  if  any,  after  such 
sale,  and  after  exhausting  Cooper's  other 
property.    The  plaintiff  appeals.    Affirmed. 

C.  W.  Johnston,  for  appellant.  Dudley  & 
CofQn  and  B.  H.  McVey,  for  appellees. 

SHERWIN,  J.  The  conclusion  that  Mr. 
Cooper  made  the  loan  in  question  for  the  pur- 
pose of  purchasing  enough  of  the  stock  of 
the  insurance  company  to  assure  him  the  full 
control  of  Its  policy  and  business,  and  that 
McVey,  McKee,  and  Jewett  were  only  sure- 
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ties  upon  the  note,  la  fnlly  sustained  by  the 
record  before  ua.  We  also  think  It  clearly 
proTen  that  the  bank  knew  that  they  signed 
the  note  In  suit  as  well  as  the  orlj^lnal  one 
as  sureties  only  at  the  time  of  the  several 
transactions,  and,  such  being  the  case,  parol 
evidence  was  admissible  to  show  the  true  re- 
lation of  the  parties  to  the  note.  Preston  t. 
Gould,  64  Iowa,  44,  19  N.  W.  834;  KeUy  T. 
Qlllesple,  12  Iowa,  66,  79  Am.  Dec.  616.  It 
Is  conceded  that  the  816  shares  of  the  stock 
known  as  "syndicate  stock"  were  pledged  to 
secure  the  note  In  suit,  and  that  407  shares 
of  Mr.  Cooper's  individual  stock  were  in  fact 
left  with  the  bank  as  security  for  loans.  But 
the  bank  claims  that  the  latter  stock  was  not 
specially  pledged  for  the  loan  in  question,  but 
was  a  general  pledge  'for  money  advanced  to 
the  Insurance  company.  This  contention  has 
but  little  support  in  the  evidence,  however; 
the  weight  thereof  tending  strongly  to  sup- 
port the  appellees'  claim  that  the  individual 
stock  as  well  as  the  syndicate  stock  was 
specially  pledged  to  secure  this  particular 
loan;  and,  if  this  be  true,  it  follows  that  the 
appellant  had  no  right  to  use  the  proceeds 
arising  from  its  sale  for  any  purpose  other 
than  Its  application  upon  the  note  for  which 
it  stood  as  security.  The  sureties  signed  as 
such  after  a  distinct  and  unequivocal  agree- 
ment with  Dr.  Cooper  that  they  should  be 
protected  by  such  collateral  security;  and  no 
act  of  bis,  done  without  their  knowledge  or 
consent,  could,  in  the  circumstances  of  this 
case,  prejudice  their  rights.  It  may  be  ad- 
mitted for  the  purposes  of  the  case  that  the 
general  rule  relating  to  pledged  choses  in 
Action  which  are  transferred  to  the  pledgee 
as  collateral  security  requires  the  pledgee  to 
use  reasonable  care  and  diligence  to  make 
such  collateral  available,  and  that  in  so  doing 
he  may  incur  the  reasonable  expense  neces- 
sary to  accomplish  such  purpose,  and  have  a 
lien  upon  the  pledge  for  the  amount  so  paid. 
But,  aside  from  the  question  presented  here 
of  the  relative  rights  of  the  pledgee  and  the 
sureties  upon  the  note  toe  which  the  pledge 
was  given,  the  law  will  not  •permit  the 
pledgee  to  incur  an  unreasonable  expense  in 
maintaining  and  keeping  available  the  pledge. 
Although  a  certlflcate  of  stock  had  been  Is- 
sued to  a  trustee  for  the  use  of  the  bank. 
It  had  no  title  thereto  except  as  a  pledgee, 
and  was  not  liable  for  the  assessment.  Code, 
i  1626. 

At  the  time  of  the  assessment  of  $30  per 
share,  and  at  the  time  such  assessment  was 
paid  by  the  bank,  the  stock  was  in  fact  worth 
only  $5  per  share,  and  it  is  little  less  than 
preposterous  to  claim  that  the  bank  could 
pay  six  times  the  value  of  the  stock  In  an  as- 
sessment thereon  for  the  purpose  of  preserv- 
ing Its  security.  This  was  wholly  unauthor- 
ized and  unreasonable,  and  the  trial  court 
rightly  held  that  the  amount  so  paid  should 
not  be  made  a  superior  lien  upon  the  stock. 

Nor  were  the  stockholders  personally  lia- 
ble for  the  assessment    Section  1731  of  the 


Code  provides  for  the  examination  of  insur- 
ance companies,  and  directs  the  steps  that 
shall  be  taken  in  case  of  impaired  capital; 
and  the  following  section  designates  the  pro- 
ceedings that  shall  be  taken  against  stock- 
holders who  fail  to  respond  to  the  call  of  the 
officers  to  make  good  the  deficiency,  and  it 
nowhere  by  implication  even  fixes  a  personal 
liability  upon  the  stockholder.  It  is  there- 
fore apparent  that  McVey,  McKee,  and  Jew- 
ett  would  not  be  personally  liable  for  the  as- 
sessment, If  stockholders,  unless  such  liability 
be  predicated  upon  a  vaUd  contract  with  the 
appellant  As  a  matter  of  fact  appearing 
plainly  from  the  record,  neither  of  these  par- 
ties were  owners  of  any  part  of  the  pledged 
stock.  Mr.  Jewett  had  indicated  his  willing- 
ness to  take  five  shares  of  the  original  syndi- 
cate stock  of  some  600  shares.  McKee  had 
in  fact  taken  10  shares  thereof,  which  he 
held  in  his  own  name,  and  Mr.  McTey  had 
never  taken  any  stock  or  agreed  to  do  so. 
The  five  shares  which  Mr.  Jewett  had  agreed 
to  take  were  never  Issued  to  him  or  paid  for. 
It  is  not  claimed  that  the  bank  paid  the  stock 
assessment  under  any  contract  or  agreement 
with  McVey  or  McKee,  but  It  is  claimed  that 
it  was  authorized  to  do  so  by  a  cablegram 
from  Mr.  Jewett  who  was  at  the  time  In 
Europe.  He  was  notified  of  the  assessment 
by  a  relative  with  whom  the  bank  had  talked 
about  the  matter,  and  was  asked  whether  be 
would  guaranty,  with  the  others,  the  pay- 
ment thereof  by  the  bank;  to  which  he  re- 
plied that  he  would  to  the  extent  of  his 
shares.  As  he  had  no  shares,  and  none  had 
been  Issued  to  him,  it  would  have  been  easy 
for  the  bank  to  determine  the  extent  of  his 
liability  under  such  promise,  if  it  had  seen 
fit  to  do  so;  and,  having  neglected  this  plain 
duty,  It  cannot  now  charge  Mr.  Jewett  with 
its  neglect  Furthermore,  his  guaranty  was 
upon  condition  that  the  other  owners  of  the 
syndicate  stock  Join  therein,  and  this  was 
known  to  the  bank.  As  such  guaranty  was 
not  made  by  the  other  stockholders,  nor  even 
demanded  by  the  bank,  his  alleged  guaranty 
never  became  effective,  and  never  created 
any  liability  against  him  for  any  assessment 
A  motion  to  strike  the  appellees'  anaend- 
ment  to  the  abstract  and  their  argument  be- 
cause not  filed  within  the  time  specified  by 
the  rules  was  submitted  with  the  case.  No 
prejudice  is  shown  to  have  resulted  from  the 
delay,  and  the  motion  is  therefore  ovwroled, 
and  liie  Judgment  affirmed. 

LADD,  J.,  took  no  part 


BRENNAN  V.  ROBERTS,  Judge. 
(Supreme  Court  of  Iowa.     Nov.  18,  1904.) 

IHTOXICATinO  LIQUORS  —  IRJURCnOR  BX- 
8TBAININO  8AI.K— VIOLATION— CONTEMPT — IN- 
TOBMATIOR— SUFFICIENCT— HABXLE8S  KRBOK 
—LEGAL    KOLIDATS. 

1.  An  Information  chargtng  accused  with  vio- 
lating an  InjunctlMi  restraining  htm  from  sell- 
ing liquor  except  in  accordance  with  law,  which 
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d«8cribea  the  Injonetion,  la  not  bad  for  failing 
to  set  out  a  cop7  of  the  decree,  the  proceeding 
being  governed  by  Code,  §  2407,  providing  that 
the  information  for  a  violation  of  anch  an  in- 
junction shall  set  forth  the  facta  constituting 
the  violation,  and  not  bv  section  4372,  relating 
to  the  proceedings  for  violation*  of  injanctlona. 

2.  Toe  defect,  If  any,  in  an  information  char- 
ging accused  with  violating  an  injunction  re- 
straining him  from  selling  liquor  except  in  ac- 
cordance with  law,  arising  out  of  the.  failure 
to  state  the  particular  days  when  the  accused 
sold  liqnor  after  10  o'dock  and  on  Sundays  and 
on  legal  holidays,  in  violation  of  the  injunction, 
was  not  prejudicial,  where  accused  admitted 
having  operated  hia  saloon  <m  July  4th — a  few 
daya  prior  to  the  filing  of  the  information. 

3.  Since  a  dtlaen  maintaining  a  suit  aa  an- 
thoriaed  by  Code,  i  2406,  to  restrain  the  tale 
of  liqnor  not  made  according  to  law,  may  em- 
ploy an  attorney,  a  citiaen  may.  in  insisting  on 
obedience  to  the  dec^  obtainea,  select  any  at- 
torney to  assist  him,  without  limitation  as  to 
place  of  residence  of  the  attorney ;  and,  though 
a  proceeding  to  punish  for  contempt  is  criminal 
in  its  nature,  it  is  not  a  (riminal  case  within 
section  801,  requiring  the  county  attorney  to 
appear  in  criminal  cases. 

4.  Where  one  is  adjudged  guilty  tH  oontempt 
in  violating  a  decree  enjoining  him  from  sell- 
ing liquor  except  in  accordance  with  law,  the 
judge  IS  expremly  authorised  by  Oode,  f  2429, 
to  tax  an  attorney's  fee  as  a  part  of  the  costs 
in  addition  to  the  10  per  cent  of  the  fine ;  the 
fee  as  compensation  for  securing  conviction  and 
the  lOppr  cent  for  collecting  the  fine. 

fi.  Where,  in  proceedings  for  contempt,  based 
on  the  charge  that  the  accused  had  violated  a  de- 
cree enjoinfiiK  him  from  selling  liquor  except  in 
accordance  with  law,  the  accused  admitted  that 
his  saloon  was  open  on  the  4th  of  July,  and  did 
not  deny  sale  of  liquor  therein.  A  denial  of 
a  change  of  venue  was  not  prejudicial. 

6.  Code,  I  2448,  par.  9,  provides  that  saloons 
shall  not  be  open  nor  shall  any  sales  be  made 
on  Sunday,  or  any  election  day,  "or  legal  holi- 
day." Section  8063.  headed  "Holidays,"  directs 
that  certain  days,  including  July  4th,  shall  be 
legal  holidays  for  purposes  relating  to  bills  of 
exchange.  Section  3541  provides  that  no  person 
shall  be  held  to  answer  in  any  court  on  the 
daya  enumerated  in  the  preceding  section.  Sec- 
tion 4688,  headed  ''Not  on  election  days  or  holi- 
days," declares  that  no  party  shall  be  required 
to  take  deiKwitions  on  any  days  on  whidi  ap- 
pearance cannot  be  required.  Held,  that  the 
term  "legal  holiday,"  as  used  in  section  2448,  re- 
lates to  the  daya  designated  in  section  8053  as 
"holidays." 

Tbe  plaintiff  was  enjoined  January  17,' 
1902,  from  Belling  Intoxicating  liquors  or 
keeping  the  same  for  sale  on  premises  de- 
scribed as  "303  East  Main  street,"  in  the  dty 
of  Ottnmwa,  "except  such  sales  are  made  In 
strict  accordance  with  the  mulct  law."  On 
information  that  the  plaintiff  had  violated 
the  terms  of  decree,  presented  July  14,  1903, 
the  defendant  issued  a  warrant  requiring 
liim  to  be  brought  before  blm  July  2l8t  fol- 
lowing, which  was  done,  and  upon  bearing 
tbe  plaintiff  was  found  guilty,  and  required  to 
pay  a  fine  of  flOO.  To  test  the  validity  of 
tbe  proceedings,  a  writ  of  certiorari  waa  ia- 
sned.    Dismissed. 

Jagues  ft  Jaques  and  Smith  &  Lewis,  for 
plaintiff.    BS.  F.  Simmons,  for  defendant 


LADD,  J.    Tbe  information  filed  with  the 
judge  accused  tbe  plaintiff  of  having  violated 


tbe  injunction,  describing  It,  bnt  omitted  to 
set  out  a  copy  of  tbe  decree.  This  was  not 
required.  Section  2407  of  the  Oode,  rather 
than  section  4372,  prescribes  tbe  procedure 
In  such  a  case.  See  McGlaason  t.  Scott,  112 
Iowa,  289,  83  N.  W.  974. 

2.  Tbe  information  accused  plaintiff  of 
selling  after  10  o'clock,  Sundays,  and  legal 
holidays.  A  motion  that  Informant  be  re- 
quired to  state  the  particular  days  when  this 
happened  was  overruled.  If  the  ruling 
should  have  been  tbe  other  way,  the  error,  If 
any,  was  without  iirejudlce,  as  the  accused 
admitted  having  ojierated  his  saloon  on  the 
4tb  of  July  previous.  See  Abrams  v.  Sand- 
holm  aowa)  93  N.  W.  563. 

3.  Objection  was  made  to  the  prosecution 
by  an  attorney  who  resided  in  an  adjoining 
county,  Instead  of  the  county  attorney.  Sec- 
tion 2406  of  tbe  Code  authorizes  the  county 
attorney  to  institute  suit  for  Injunction  In  the 
name  of  the  state  or  any  citizen  of  the  coun- 
ty to  bring  such  action.  If  brought  by  a  dtl- 
aen, he  1b  free  to  employ  any  attorney  be 
may  choose.  In  maintaining  the  action  he 
lepresenta  the  public  in'  such  sense  that  the 
decree,  when  obtained,  is  a  bar  to  another 
salt  by  any  person  against  tbe  same  place 
and  defendant.  Carter  v.  Bartel,  110  Iowa, 
211,  81  N.  W.  462;  Steyer  ▼.  McCauIey.  102 
Iowa,  105,  71  N.  W.  194;  Dickinson  T.  Klch- 
om,  78  Iowa,  710,  43  N.  W.  620,  6  I<.  R.  A. 
721.  If  any  dtlzen  may  maintain  tbe  action. 
It  logically  follows  that  be  may  Insist  upon 
obedience  to  the  decree  when  obtained,  and 
in  doing  BO  enjoys  tbe  same  freedom  In  se- 
lecting an  attorney  to  aid  him  as  in  tbe 
original  suit.  In  either  there  Is  no  limitation 
as  to  the  place  of  residence  of  the  attorney 
employed.  While  proceedings  to  punish  for 
contempt  are  In  their  nature  criminal,  tbey 
are  not  such  as  contemplated  in  section  801, 
requiring  the  county  attorney  to  appear  in 
criminal  cases.  Indeed,  precisely  the  same 
reasons  may  exlat  for  the  prosecution  for 
contempt  without  bis  aid  as  In  the  mainte- 
nance of  the  original  suit  tor  the  Injunction. 

4.  In  tbe  judgment  tbe  jndge  taxed  an  at- 
torney's feeaa  part  of  tbe  costs,  and  it  is 
contended  that  this  cannot  be  allowed  In  ad- 
dition to  the  10  per  c«>t  of  the  fine.  But 
section  2429  expressly  authorizes  bqtb;  tbe 
fee  as  compensation  for  securing  conviction, 
and  the  10  per  cent  for  collecting  the  pen- 
alty Imposed. 

6.  A  change  of  forum  was  asked  and  de- 
nied. Without  discussing  the  merits  of  tbe 
motion,  if  any  It  had.  It  is  enough  to  say  that 
the  ruling  was  without  prejudice,  as  tbe  ac- 
cused admitted  that  his  place  waa  open  on 
the  4th  of  July,  1903,  and  did  not  deny  the 
proof  of  sale  of  intoxicants  therdn. 

6.  liastly,  it  la  contended  that  tbe  operation 
of  the  saloon  on  the  4th  day  of  July  is  not 
prohibited.  Paragraph  9  of  section  2448  of 
the  Code  provides  that  "It  shall  not  be  open 
at  all,  nor  shall  any  sales  be  made  on  the 
first  day  of  the  week,  commonly  called  Sun- 
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day,  nor  on  any  election  day  or  legal  holiday, 
nor  on  the  evening  of  such  days."  Counsel 
argue  that,  as  the  Code  nowhere  expressly 
designates  the  4tb  day  of  July  a  holiday,  but 
merely  declares  that  for  certain  purposes  it 
shall  be  regarded  as  such.  It  ought  not  to  be 
held  a  holiday  for  other  purposes.  What 
was  Intended,  as  we  think,  may  be  ascer- 
tained by  examining  other  statutes  concern- 
ing privilege  days.  Thus  the  heading  of  sec- 
tion 3053,  is  "Holidays,"  and  it  directs  that 
certain  days,  including  "the  4th  day  of  Ju- 
ly," "shall  be  regarded  as  legal  holidays  for 
all  purposes  relating  to  the  presentation  for 
payment  or  acceptance,  and  the  protesting 
and  giving  notice  of  the  dishonor  of  bills  of 
exchange,"  etc.  By  section  3541  no  person 
may  be  held  to  appear  or  answer  In  any  court 
on  the  days  enumerated  in  the  section  re- 
ferred to,  nor  can  any  one  be  required  to  take 
depositions.  Section  4688  of  the  Code  Is  with 
headline,  "Not  on  election  days  or  holidays." 
From  these  sections,  when  considered  in  con- 
nection with  that  relating  to  the  sale  of  In- 
toxicating liquors,  it  is  impossible  to  avoid 
understanding  the  sense  in  which  the  Legis- 
lature made  use  of  the  term  "legal  holl* 
days."  Instead  of  enumerating  the  partic- 
ular days,  the  name  of  the  group  or  class  set 
upart  by  other  statutes  as  privileged  for  cer- 
tain purposes  and  entitled  in  the  bcudllne 
"Holidays"  is  employed.  Otherwise  the  pro- 
hibition of  sales  on  "legal  holidays"  would 
be  meaningless,  and  not  only  might  these  be 
made  on  the  4tU  of  July,  but  on  the  1st  day 
of  January,  the  22d  day  of  February,  the 
30th  of  May,  the  first  Monday  of  Septem- 
ber, and  the  25th  day  of  December  as  well. 
These  days  are  customarily  observed  as  holi- 
days by  the  people,  and  the  designation  "le- 
gal holidays"  undoubtedly  had  reference  to 
them.  As  fully  sustaining  these  views,  see 
Reithmiller  y.  People,  44  Midi.  280,  6  N.  W. 
667;  People  v.  Ackerman,  80  Mich.  ."iS8,  45  N. 
W.  367.  See,  contra,  Ruge  v.  State.  62  Ind. 
388;  State  y.  Atkinson,  139  Ind.  426,  39  N. 
E.  61. 
Dismissed. 


BBATTT  V.  ROBERTS,  Judge. 
(Supreme  Court  of  Iowa.     Nov.  18,  1904.) 

INTOXICATTHO  LIQUOBB  —  INJUNCTION  —  KE- 
STBAINING  SALE  —  VIOLATION— PROCEEDINOS 
FOB  CONTEMPT — PLEA  OF  OUILTT — RIOHT  TO 
WmmRAW  —  PUNIBUlIBnT  —  DISOBBTION  Of 
COUBT. 

1.  Where,  In  proceedings  to  punish  accused 
for  violating  a  decree  restraining  him  from 
selling  liquor  except  in  accordance  with  law, 
the  parties  stipulated  that,  in  consideration  of 
accused  pleading  guilty,  the  attorney  for  the 
adverse  party  agreed  "to  recommend '  the  im- 
position of  the  minimum  fine,  and  accused  en- 
tered a  plea  of  guilty,  accused  conld  not  there- 
after withdraw  his  plea  on  the  court  imposing  a 
greater  fine,  there  being  nothing  to  show  any 
deception  or  that  any  inducement  was  held  out 
to  procure  accused  to  so  plead. 

2.  In  proceedings  to  punish  accused  for  vio- 
lating a  decree  restraining  him  from  selling  liq- 


uor except  in  accordance  with  law,  the  opinKiu 
recited  that  accused  admitted  the  violation,  and 
that  be  should  l>e  fined  a  specified  sum  and 
coRts.  Held  to  show  the  entry  of  a  plea  of 
guilty. 

3.  Where,  in  proceedings  to  punish  accosed 
for  violating  a  decree  restraining  him  from  sell- 
ing liquor  except  in  accordance  with  law,  the 
accused  pleaded  guilty  to  selling  liquor  on  the 
4lh  of  July,  the  court  did  not  abuse  its  discre- 
tion in  imposing  a  fine  of  $400  and  costs  and  an 
attorney's  fee  of  $15,  though  the  court  was  mis- 
taken in  believing  that  accused  had  violated  tlie 
law  on  a  prior  occasion. 

4.  Since  the  judgment,  as  understood  in  Code, 
I  6337,  providing  that  at  any  time  before  judg- 
ment the  court  may  permit  the  plea  of  guilty  to 
be  withdrawn,  when  considered  in  connectioD 
with  section  5432,  requiring  the  presence  of  de- 
fendant convicted  of  felony  when  judgment  is 
pronounced,  has  reference  to  the  pronounce- 
nfent  by  the  court,  rather  than  the  entry  there- 
of in  the  records,  one  charged  with  violating  a 
decree  restraining  him  from  selling  liquor  ex- 
cept in  accordance  with  law  has  no  right  to 
withdraw  his  plea  of  ^ilty  after  the  court  has 
pronounced  judgment  in  its  written  opinion. 

The  plalnticr  was  found  guUty  of  violating 
a  permanent  decree  of  Injunction,  and  to  test 
the  legality  of  the  proceedings  sned  ont  a 
writ  of  certiorari  In  ^is  court.     Dismissed. 

Jaques  &  Jaqucs  and  Smith  &  Lewis,  for 
appellant.    E.  F.  Simmons,  for  appellee. 


LADD,  J.  Most  of  the  questions  raised  by 
the  record  have  been  settled  against  the 
plaintiff's  contentions  in  Brennan  v.  Roberts, 
Judge  (decided  at  the  present  session  of 
court)  101  N.  W.  460.  It  appears,  however, 
that,  instead  of  proceeding  to  trial,  the  par- 
ties, on  the  8th  of  August,  1903,  entered  Into 
a  stipulation  "that,  in  consideration  of  a  plea 
of  guilty  on  the  part  of  said  defendant  to 
be  entered  by  the  Hon.  M.  A.  Roberts  at 
the  close  of  the  bearings  on  the  Information 
now  pending  before  him,  that  said  cause 
shall  be  passed  until  the  close  of  said  hear- 
ings, and  said  plea  entered,  and  fine  assessed 
at  that  time,  which  shall  be  not  later  than 
August  15tb,  1003;  and  In  consideration  of 
the  saving  of  costs  and  time  by  reason  of 
said  plea  attorneys  for  plaintiff  agree  to  rec- 
ommend said  judge  the  minimum  fine  un- 
der the  statute  be  Imposed  in  said  case." 
On  the  16th  of  August  the  judge  filed  a  writ- 
ten opinion  reciting  the  recommendation,  bat 
declining  to  follow  it,  on  the  ground  that  the 
accused  had  been  found  guilty  of  violating 
the  same  injunction  on  the  4th  of  July,  1902. 
In  this  opinion  he  stated  that  the  accused 
"now  admits  that  be  took  his  chances  of  the 
second  fine  for  violation  of  the  same  injunc- 
tion by  keeping  bis  place  of  business  open 
on  the  4th  day  of  July,  1903.  My  conclusion 
is  that  he  should  be  fined  $4<K)  and  costs, 
including  an  attorney's  fee  of  |15."  Direc- 
tions were  then  made  for  the  preparation  of 
the  judgment  entry.  On  the  28th  of  August 
the  accused  moved  that  he  be  awarded  trial 
on  a  plea  of  not  guilty,  on  the  ground  that 
he  was  induced  to  sign  the  stipoiation  on 
the  assurance  of  the  attorneys  for  the  prose- 
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ration  that  the  fine  would  not  exceed  $200, 
and  that  he  so  understood  the  stipulation; 
tliat  he  never  in  fact  pleaded  guilty  to  the 
'  charge,  and  was  not  g^lty.  This  motion  was 
overruled,  and  an  appropriate  order  signed 
and  entered  of  record.  All  the  attomeji 
stipulated  was  that  they  would  recommend 
the  minimum  penalty.  They  could  do  no 
more,  as  the  acciised  must  have  known,  for 
the  amount  of  the  fine  was  exclusively  for 
the  determination  of  the  Judge.  No  cluim  is 
made  that  he  held  out  any  inducements 
whatever  for  a  plea  of  guilty.  Moreover,  the 
allegations  of  the  motion  are  unsupported  by 
any  evidence,  in  the  absence  of  which  de- 
f^'ption  is  not  to  be  inferred.  But  it  Is  In- 
sisted there  was  no  plea .  entered.  The  re- 
(ital  of  the  written  opinion  of  what  occurred 
is  to  the  contrary.  Again,  it  is  urged  that 
the  statement  concerning  the  imposition  of 
.1  previous  fine  is  without  support  in  the  evl- 
■lence.  Doubtless  it  was  within  the  personal 
knowledge  of  the  Judge.  The  accused  did 
not  take  the  trouble  to  correct  the  mistake, 
if  such  there  was.  In  any  event,  the  Judge 
ivas  not  bound  to  announce  the  reasons  for 
bis  conclusion,  and  can  hardly  be  thought 
to  have  abused  his  discretion  In  imposing 
the  fine  he  did  for  desecrating  the  national 
holiday  by  the  open  and  public  violation  of 
law.  Bat  It  Is  said  that  the  accused  Iiad 
the  right  to  withdraw  the  plea  of  guilty  at 
any  time  before  Judgment.  See  State  v. 
Hortman,  97  N.  W.  981.  Whether  this  pro- 
ceeding Is  so  far  criminal  In  its  nature  that 
section  5337  of  the  Code,  providing  that  "at 
any  time  before  Judgment  the  court  may  per- 
mit the  plea  of  guilty  to  be  withdrawn  and 
other  plea  or  pleas  substituted,"  is  appli- 
cable, we  need  not  determine,  for.  In  any 
event  the  Judgment  as  therein  understood 
has  reference  to  the  pronouncement  by  the 
••ourt,  rather  than  the  entry  thereof  in  the 
rrnnrds.  This  Is  manifest  from  section  5432, 
requiring  that,  "when  Judgment  is  pronoun- 
ced, if  the  conviction  be  for  a  felony,  the 
defendant  must  be  personally  present."  The 
Judgment  was  pronounced  In  the  written 
'  opinion,  and  the  attempt  to  change  the  plea 
made  long  afterwards. 

The  record  is  without  error,  and  the  writ 
of  certiorari  is  dismissed. 


OODOB  T.   HOYT. 
(Snpreme  Court  of  Iowa.     Nov.  22,  1904.) 

REAI.    KSTATE    AGENTS — COimiSSIONS. 

1.  Under  a  contract  by  which  defendant 
agrr-ed  to  pay  plaintiff  a  8i>eciriod  commission 
if  be  (defendant)  succeeded  in  selling  his  land 
on  certain  terms  to  a  person  whom  plaintiff 
had  broasht  to  him,  plamtiff  is  entitled  to  the 
commiaaioD,  whether  the  subsequent  sale  to  that 
person  was  effected  through  plaintiff's  efforts, 
or  directly  by  defendant,  or  through  the  efforts 
of  "OTne  other  person. 


\  L  Sm  Broiur*.  voL  8.  Ceut.  Dlf.  ii  ST,  SI.  «S. 


Appeal  from  District  Court,  Hamilton 
Oonnty;  J.  R.  Whltakcr,  Judge. 

Action  to  recover  commission  alleged  to 
have  been  earned  by  plaintiff  under  a  con- 
tract for  the  sale  of  defendant's  land.  Ver- 
dict and  Judgment  for  defendant.  Each  par- 
ty appeals,  but  plaintiff,  appealing  first,  will 
be  treated  as  appellant  Affirmed  on  defend- 
ant's appeal,  and  reversed  on  plaintiff's  ap- 
peal. 

A.  N.  Boeye  and  Richard  Closson.  for  ap- 
pellant   Wesley  Martin,  for  appellee. 

McGLAIN,  J.  In  the  petition  it  was  al- 
leged for  plaintiff  that  there  was  an  agree- 
ment l)etween  plaintiff  and  defendant  by 
which,  If  plaintiff  would  find  and  bring  to 
the  defendant  a  buyer  for  defendant's  land, 
to  whom  defendant  conld  make  a  sale  at 
any  price  which  he  might  thereafter  agree 
to  take,  defendant  would  pay  plaintiff  for 
said  services  a  commission  of  $243;  that  in 
pursuance  of  said  agreement  plaintiff 
brought  defendant  and  one  Hodge  together 
with  reference  to  the  sale  of  defendant's 
land  to  said  Hodge,  and  negotiations  were 
begun  between  them;  that  after  these  par- 
ties were  brought  together,  defendant  made 
a  further  agreement  with  plaintiff  to  pay  a 
commission  of  $200  If  he  should  succeed  in 
making  a  sale  of  the  land  to  Hodge;  and 
tliat  subsequently  a  sale  by  the  defendant  to 
said  Hodge  was  effected.  A  general  denial 
having  been  Interposed  by  defendant  evi- 
dence was  introduced  for  the  plaintiff  tend- 
ing to  make  out  bis  canse  of  action  as  stated 
In  the  petition;  but  on  the  submission  of 
the  case  to  the  Jury  the  court  failed  to  in- 
struct on  the  theory  that  plaintiff  became  en- 
titled to  recover  the  commission  of  $200  If 
a  sale  was  effected  to  Hodge,  and  directed 
the  Jury  to  determine  whether  or  not  the 
plaintiff  bad  shown  by  a  preponderance  of 
the  evidence  that  be  (plaintiff)  succeeded  in 
making  a  sale  of  the  defendant's  land  to 
the  said  Hodge,  and  that  In  order  for  plain- 
tiff to  recover,  he  must  have  shown  that  the 
sale,  as  finally  effected,  was  through  his  in- 
strumentality. The  sole  complaint  on  plain- 
tiff's appeal  is  that  the  Jury  were  thus  er- 
roneously Instructed. 

Without  setting  out  the  instructions  com- 
plained of  In  full,  we  deem  it  sufilclent  to 
say  that  the  issue  made  by  the  allegations 
of  plaintitTs  petition  and  defendant's  general 
denial  was  not  submitted  to  the  Jury.  The 
contract  as  alleged,  and  as  the  evidence  tend- 
ed to  establish  It,  was  a  contract  entered  into 
after  plaintiff  had  brought  defendant  and 
Hodge  together — that  in  consideration  of 
an  agreement  to  accept  a  less  commission 
than  that  at  first  provided  for,  the  defend- 
ant would  pay  the  reduced  commission  if 
be  succeeded  In  effecting  a  sale  to  Hodge  on 
terms  which  he  then  proposed.  With  refer- 
ence to  the  terms  of  this  agreement,  it  was 
tniiniiterlnl  whether  the  subsequent  sale  to 
Hodge  was  effected  through  the  Instrumen- 
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tallty  of  plalDtlff,  or  directly  by  defendant, 
nor  was  it  material  whether  aome  other 
agent  had  intervened  and  assisted  in  pro- 
moting the  sale. 

It  is  contended  for  defendant  that  the  sale 
was  finally  consummated  through  the  agency 
of  one  lioe,  and  that  Hodge  had  refused  fur- 
ther to  deal  with  the  plaintiff  as  agent. 
The  fact  seems  to  be  that  Hodge  elected  to 
treat  Lee  as  agent  on  account  of  some  ar- 
rangement between  them  by  which  Lee  was 
to  divide  the  commission,  but  so  far  as  plain- 
tur  was  concerned,  this  was  wholly  imma- 
terial. Defendant  had  recognized  plaintifTs 
right  to  some  compensation  by  agreeing,  as 
the  evidence  tends  to  show,  that  plaintiff 
should  have  a  reduced  commission  if  the 
sale  should  be  effected  to  Hodge.  This  view 
of  the  case  should  have  been  submitted  to 
the  Jury,  and  the  failure  to  submit  it  was 
error. 

Defendant  appeals  from  the  action  of  the 
court  in  overruling  a  motion  for  a  directed 
verdict  in  his  favor  on  the  ground  of  want 
of  evidence  to  support  plaintiff's  action.  But 
we  think  there  Is  sufficient  evidence  in  the 
record  to  take  the  case  to  the  Jury.  Appel- 
lant's motion  to  dismiss  appellee's  appeal  is, 
however,  overruled. 

On  defendant's  appeal,  affirmed;  on  plaln- 
tUTs  appeai,  reversed. 


HOYT  V.  GOnOE  «t  al. 
(Sapreme  Court  of  Iowa.    Nov.  18,  1904.) 

imXBPLKADEIt— CODB— REUEDT  AT  I,A.W— 

EQUITT. 

L  Under  Code,  f  3427,  providing  that  a  plain- 
tiff may  prosecnte  his  action  by  eqnltable  pro- 
ceedings In  all  cases  where  courts  of  equity, 
before  the  adoption  of  the  Code,  bad  Jorudic- 
tion,  the  action  of  interpleader  may  be  main- 
tained. 

2.  The  object  of  the  bill  of  interpleader  Is  not 
to  protect  a  party  against  donble  liability,  bnt 
a  double  vexation  In  respect  to  one  liability. 

8.  An  action  of  interpleader  will  not  lie  whei« 
the  defencUmts  are  making  claims  against  the 
plaintiff  under  distinct  and  independent  con- 
tracts, not  necessarily  in  conflict,  payment  of 
one  of  which  would  not  extinguish  the  other. 

4.  Where  it  appeared  in  an  action  of  inter- 
pleader that  one  of  two  claimants  to  a  com- 
mission arising  out  of  the  same  sale  of  real 
estate  belcmging  to  plaintiff  had  instituted  his 
action  against  plaintiff  for  the  amount  of  the 
coDimlssion  claimed,  the  plaintiff  had  an  ade- 
quate remedy  at  law,  under  Code,  |  8466,  pro- 
viding that,  when  a  determination  of  the  con- 
troversy between  the  parties  before  the  court 
cannot  be  made  without  the  presence  of  other 

Eartles.  the  court  must  order  them  to  be  brought 
I ;  and  the  plaintiff  could  not,  therefore,  main- 
tain the  action  of  Interpleader. 

Appeal  from  District  Court,  Hamilton 
County;  J.  R.  Whitaker,  Judge. 

This  is  an  action  in  equity,  which  would 
haf  e  been  denominated  under  the  old  chan- 
cery practice  as  a  bill  of  Interpleader,  where- 
in plaintiff  asks  the  court  to  adjudge  and 
determine  which  of  the  two  defendants  Is 

1 1  8m  IntarplMdw,  voL  It,  Cent  Dtx.  (  1. 


entitled  to  a  commission  for  the  sale  of  ce^ 
tain  real  estate  made  by  plaintiff  to  one 
Hodge.  Issue  was  tendered  by  each  of  the 
defendants,  and  the  case  was  tried  to  the 
court,  resulting  In  a  decree  dismissing  plain- 
tiff's petition,  and  be  appeals.    Affirmed. 

Wesley  Martin,  for  appellant.  Jesse  Gouge 
and  D.  C.  Chase,  for  appellees. 

DBEMBR,  C.  J.  While  there  Is  no  ex- 
press statute  authorizing  interpleader,  ex- 
cept In  actions  of  replevin  (Code,  I  S4S7),  yet 
there  Is  a  general  statute  providing  that  • 
plaintiff  may  prosecute  his  action  by  equi- 
table proceedings  in  all  cases  where  courts 
of  equity  before  the  adoption  of  the  Code  bad 
Jurisdiction  (Code,  {  8427).  In  Stephenson 
V.  Stephenson,  64  Iowa,  534,  21  N.  W.  19, 
we  recognized  the  continued  existence  of 
such  a  remedy,  although  there  was  no  direct 
challenge  there  of  the  right  of  a  court  to  do 
so.  But  it  seems  to  be  the  general  rule  ev- 
erywhere that  the  action  of  interpleader  is 
concurrent  with,  and  is  not  superseded  by, 
statutory  remedies  authorizing  defendants  hi 
law  actions  to  bring  in  other  parties,  or  to 
have  other  parties  substituted.  Crane  v. 
McDonald.  118  (f.  Y.  648,  23  N.  E.  991;  Board 
of  Education  v.  Scoville,  13  Kan.  17;  Cullen 
V.  Dawson,  24  Minn.  66;  Fable  v.  Lindsay, 
8  Or.  474;  Barry  v.  Ins.  Co.,  53  N.  T.  536; 
Lane  v.  Ins.  Co.,  56  Hun,  92,  9  N.  Y.  Supp. 
62. 

Assuming,  then,  that  plaintiff  had  the  right 
to  bring  such  an  action,  we  have  to  dete^ 
mine  whether  or  not  the  trial  court  was  in 
error  In  dismissing  his  petition.  To  do  that 
we  must  consult  the  old  rules  of  chancery  . 
practice  with  reference  to  such  matters.  In 
order  to  sustain  such  a  bill,  It  must  appear, 
among  other  things,  that  two  or  more  per- 
sons claim  the  same  debt  or  duty  from  the 
plaintiff  by  different  or  separate  Interests, 
and,  he  not  knowing  to  which  of  the  claim- 
ants he  ought  of  right  to  render  the  debt  or 
duty,  fears  that  he  may  suffer  some  injury 
from  their  conflictlug  claims;  and  he  asks 
that  they  may  be  compelled  to  Interplead, , 
and  to  state  their  several  claims,  so  that  the 
court  may  determine  to  whom  the  debt  or 
duty  belongs.  Generally  the  bill  will  not  lie 
when  one  has  a  clear  and  unembarrassed 
remedy  at  law;  and  it  is  also  held,  although 
there  is  some  dispute  on  the  proposition, 
that  there  must  be  a  privity  of  estate  or  con- 
tract between  the  defendant  claimants.  See 
Crane  v.  McDonald,  supra;  Stone  v.  Reed, 
152  Mass.  179,  26  N.  B.  49;  Kyle  v.  Mary 
Lee  Coal  ft  Ry.  Co.,  112  Ala.  60S,  20  South. 
861;  Morrlstown  Bank  v.  Bininger,  26  N.  J. 
Bq.  346.  Just  how  far  this  last  rule  should 
be  carried,  we  are  not  called  upon  at  this 
time  to  decide.  But  it  is  evMywhere  held 
that  the  object  of  the  bill  Is  not  to  protect 
a  party  against  double  liability,  bnt  against 
a  double  vexation  in  respect  of  one  liability. 
Green  v.  Mumford,  4  R.  I.  318.  This  Is  rea- 
soiiable  doctrine.     It  plaintiff  la  liable  to 
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both  clalmanta,  there  la  no  case  for  inter- 
pleader. See  McCormlck  y.  Supreme  Coon- 
cU.  6  App.  Dlv.  175. 88  N.  Y.  Supp.  1010.  Al- 
though It  1>  a  general  rule  that  liability  must 
be  under  the  same  and  Identical  contract 
(Conley  t.  Ins.  Ck>.,  67  Ala.  472),  still  we 
think  that  If  there  is  but  one  liability — one 
debt — although  evidenced  by  separate  con- 
tracts, the  action  will  lie,  although  in  such 
a  case  the  obligations  must  be  Identical,  and 
the  consideration  the  same.  In  other  words, 
the  case  must  be  such  that  plaintiff,  upon  in- 
terpleader decreed,  may  step  out  of  the  case 
altogether.  If  this  were  not  true,  a  claimant 
might  be  deprived  of  his  right  to  trial  by 
jury,  and  unduly  delayed  in  his  legal  reme- 
dies. 

With  these  mlea  settled,  we  now  go  to  the 
case  in  hand,  and  find  thiat,  under  the  alle- 
gations of  the  petition,  plaintiff  bad  listed 
his  lands  for  sale  with  each  of  the  defend- 
ants; that  they  were  each  claiming  to  have 
produced  Hodge,  the  purchaser,  and  each 
claiming  the  agreed  commission  of  1200;  that 
he  (plaintiff)  was  ready  to  pay  said  sum  to 
such  one  of  the  defendants  as  should  be 
found  entitled  thereto,  but  that  he  could  not 
get  them  to  agree;  tliat  the  defendant  Glouge 
had  commenced  suit  in  the  district  court  Of 
Hamilton  county,  claiming  $200  of  him  (plaln- 
tUT);  and  that  defendant  Lee,  although  not 
having  commenced  action,  was  claiming  the 
commission  for  the  reason  that  he,  and  not 
Oouge,  was  the  procuring  cause  of  the  sale 
of  the  land.  He  further  pleaded  that  he 
could  not  pay  either  without  danger  of  lia- 
bility to  the  other,  and  he  asked  that  the 
action  already  commenced  be  enjoined,  and 
that  the  other  defendant,  Lee,  be  enjoined 
from  commencing  one.  Plalntlfl  also  brought 
into  court  the  sum  of  |200,  and  deposited  It 
with  the  clerk  for  the  use  of  the  defendant 
found  entitled  thereto.  The  defendants  an- 
swered separately.  Gouge  admitted  the 
bringing  of  the  action  at  law,  but  denied  that 
the  terms  of  his  contract  with  plaintiff  were 
as  stated  by  blm,  and  averred  that  his  agree- 
ment with  plaintiff  was  separate  and  dis- 
tinct, and  in  no  way  dependent  upon  the  con- 
tract of  any  one  else.  He  also  exhibited  his 
petition  in  the  law  action,  to  which  we  shall 
hereafter  make  reference.  Lee  answered, 
and  averred  that  he  found  the  purchaser, 
Hodge,  and  afterwards  completed  the  sale 
to  him,  and  that  by  procuring  the  purchaser 
and  subsequently  selling  him  the  laqd  he 
had  earned  bis  commission.  He  also  denied 
all  the  allegations  of  plaintiff's  petition  and 
of  Gouge's  answer.  Without  setting  forth 
the  testimony  at  length,  it  is  sufBcient  to  say 
that  Lee  was  claiming  a  commission  because 
he  sold  the  land  to  Hodge,  while  Gouge  was 
claiming  a  commission  on  two  grounds:  (1) 
For  finding  a  purchaser  to  whom  plaintiff 
sold  the  land;  and  (2)  in  virtue  of  a  modifi- 
cation of  the  original  contract,  and  an  ex- 
press agreement  on  the  part  of  plaintiff,  aft- 
er he  (Oonge)  had  produced  Hodge,  to  the 
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'effect  that  he  (plaintiff)  would  pay  him 
(Gouge)  ^200  for  his  services,  in  trade  from 
his  plaintifrs  store,  in  the  event  he  (plain 
tUF)  succeeded  in  making  a  sale  to  Hodge. 
It  thus  appears  that  the  defendants  herein 
were  not  making  the  same  and  identical 
claim.  Lee  was  asking  a  commission  for 
making  the  sale,  while  Gouge  was  claiming 
one  for  finding  a  purchaser,  and  by  reason 
of  an  express  subsequent  agreement  to  pay 
him  for  having-  found  the  purchaser  (Hodge) 
in  the  event  plaintiff  sold  the  land  to  him. 
This  being  the  situation,  a  bill  of  interpleader 
will  not  lie,  for  it  would  deprive  each  of  the 
defendants  of  his  right'  to  litigate  his  inde- 
pendent claim.  Plaintiff  could  not,  after  de- 
cree, step  out  of  the  case,  and  leave  it  to  the 
rival  claimants  of  the  debt  Moreover, 
€k>uge  had  already  commenced  his  action 
against  plaintiff  when  this  suit  was  brought, 
and  it  was  then  pending  for  trial  at  the  term 
of  court  being  held  when  this  petition  was 
filed.  Under  the  statute,  plaintiff  had  a 
plain,  speedy,  and  adequate  remedy,  by  ask- 
ing that  Lee  be  made  a  party  to  that  suit, 
and  his  rights  to  the  debt  or  fund  adjudi- 
cated. Code,  f  8466.  Unless  a  bill  of  inter- 
pleader would  have  lain,  this  section  does 
not,  of  course,  apply;  and  we  refer  to  It  now 
simply  to  show  that  conceding  plaintiff's 
claims,  and  his  right  ordinarily  to  maintain 
a  bill  of  interpleader  under  the  facts  dis- 
closed, still  he  had  a  plain,  speedy,  and  ade- 
quate remedy  at  law,  by  reason  of  the  pend- 
ency of  Gouge's  action  at  law.  That  action 
went  to  trial  in  the  district  court,  resulting 
In  a  Judgment'  for  the  plaintiff  herein  (de- 
fendant in  that  suit),  and  is  now  pending  on 
appeal  to  this  court.  See  Gouge  v.  Hoyt  (de- 
cided at  the  present  term)  101  N.  W.  463. 

We  base  our  conclusion,  however,  on  the 
broad  proposition  that  these  defendants  are 
claiming  under  distinct  and  independent  con- 
tracts, and  on  the  further  thought  that  their 
claims  are  not  for  the  same  thing  or  neces- 
sarily in  conflict  Payment  of  one  claim 
would  not  extinguish  the  other. 

The  follovrlng  cases,  which  are  exactly  in 
point,  sustain  our  conclusions:  Sachsel  v. 
Farrar,  86  111.  App.  277;  Taylor  v.  Satter- 
thwaite  (Com.  PI.)  22  N.  T.  Supp.  187. 

The  decree  of  the  district  court  seems  to 
b«  right,  and  It  is  affirmed. 


QOLINVAUX  V.  BURLINGTON,  O.  R.  ft  N. 
R.  CO. 

(Supreme  Court  of  Iowa.     Nov.  22,  1904.) 

BAILROADS  — INJUBIES  AT  CEOSSING  —  NEQLI- 
OBNCE— PAILUBE  TO  KING  BELL — COKTHIBU- 
TORT  NEOLIOENCB  —  DUTT  TO  LISTEN  —  PBE- 
SUMFTIONS  —  INSTINCT  OF  BELT-FBESEBVA- 
TIOW. 

1.  Code,  I  2072,  reoiiiring  railroads  to  sound 
a  whistle  at  least  60  rods  before  reaching  a 
road  crossing,  and  to  ring  the  bell  until  the 
crossing  is  passed,  bat  authorizing  the  omission 
of  the  whistle  at  street  crossings  within  the 
Umite  of  cities   or   towns,   unless   required   by 
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ordinance  or  resolution  of  the  oonncil,  does  not 
require  the  blowing  of  the  whistle  at  croesings 
within  city  limits,  in  the  absence  of  ordinance 
or  resolution,  but  the  ringing  of  the  bell  should 
be  commenced  60  rods  before  the  crossing  is 
reached,  and,  if  the  crossings  of  the  various 
streets  are  less  than  60  rods  apart,  the  bell 
should  be  rung  continuously  until  all  are  passed. 

2.  The  running  of  a  train  at  a  rate  of  from 
60  to  65  miles  an  hour  in  the  suburbs  of  a  city 
is  not  of  itself  negligence,  but  is  an  item  to  be 
considered  with  other  circumstances  in  deter- 
mining the  gHiestion  of  negligence. 

3.  In  an  action  against  a  railroad  for  injuries 
at  a  crossing  in  the  suburbs  of  a  city,  the  ab- 
sence of  a  na^an  from  the  crossing,  the  fail- 
ure of  the  railroad  to  ring  a  bell  as  required 
by  Code,  S  2072,  together  with  the  speed  of  the 
train,  wnich  was  from  60  to  65  miles  an  hour, 
and  the  fact  that  the  view  near  the  crossing 
was  obstructed,  made  a  case  for  the  jury  on 
the  Issue  of  negligence. 

4.  It  is  the  duty  of  one  approaching  a  rail- 
road crossing  at  a  place  where  the  view  of  ap- 
proaching trains  is  obstructed  to  take  precau- 

•  tlons  to  ascertain  whether  a  train  Is  coming. 

5.  In  an  action  against  a  railroad  for  injuries 
to  a  person  in  a  wagon  by  collision  with  a  train 
at  a  sti'eet  crossing  in  the  suburbs  of  a  city, 
evidence  held  to  show  contributory  negligence 
in  failing  to  listen  for  api>roaching  trains. 

6.  In  an  action  for  injuries  at  a  railroad  cross- 
ing, the  presumption  of  due  care  on  the  part  of 
the  person  injured  arising  from  the  instinct  of 
self-preservation  is  not  available  where  there  ia 
direct  evidence  as  to  such  person's  conduct  dur- 
ing the  entire  time  that  he  was  within  the  zone 
of  danger  from  a  passing  train. 

Appeal  from  District  Court,  Black  Hawk 
County;  A.  S.  Blair,  Judge. 

Action  at  law  to  recover  damages  for  the 
death  of  Joseph  Gollnvaux,  due  to  bis  being 
struck  by  one  of  defendant's  trains  at  a 
street  crossing  In  the  city  of  Waterloo.  Trial 
to  a  Jury.  Verdict  and  Judgment  for  the  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

C.  A.  Irwin  and  Mullan  &  Pickett  for  ap- 
pellant. Carroll  Wright,  John  I.  Dllle,  and 
Miller  &  Williams,  for  appellee. 

DEEMER,  C.  J.  The  deceased,  while  rid- 
ing in  a  lumber  wagon  with  three  other  men, 
upon  a  street  In  the  suburbs  of  the  city  of 
Waterloo,  which  crossed  the  defendant's 
right  of  way  at  an  acute  angle — the  street 
running  north  and  south,  and  the  right  of 
way  from  the  southeast  to  the  northwest — 
was  struck  by  a  train  on  the  defendant's  road 
running  from  60  to  65  miles  per  hour,  and  he 
and  two  of  his  companions  were  killed  in  the 
accident.  The  triangular  piece  of  ground  to 
the  southeast  of  the  crossing,  from  which  di- 
rection the  train  was 'coming,  was  obstruct- 
ed by  trees  and  buildings  so  as  to  more  or 
less  obscure  the  view  of  trains  passing  over 
the  right  of  way.  The  horses  hitched  to  the 
wagon  were  either  going  at  a  fast  walk  or  a 
slow  Jog,  as  some  of  the  witnesses  say,  and 
the  men  In  the  wagon  were  Intently  convers- 
ing with  each  other  from  the  time  they  were 
first  observed  in  the  highway  until  the  team 
had  reached  or  nearly  reached  the  tracks 
on  defendant's  right  of  way.  It  was  not 
stopped  at  any  time,  nor  did  tho  men  appar- 
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ently  look  or  listen  for  the  approach  of  trains. 
The  negligence  charged  is  failure  to  provide 
a  flagman  or  gateman  at  the  crossing,  failure 
of  the  operatives  in  charge  of  the  engine  to 
ring  the  bell  or  sound  the  whistle  for  tbe 
crossing,  and  the  high  rate  of  speed  of  the 
train.  Defendant  denied  all  negligence,  and 
pleaded  contributory  negligence  on  the  part 
of  plalntlfTs  intestate,  which  contributed  to 
tbe  injury  complained  of. 

On  tbe  issue  of  defendant's  negligence, 
plaintiff  relies  upon  a  statute  which  reads  as 
follows:  "A  bell  and  steam  whistle  shall  be 
placed  on  each  locomotive  engine  operated 
on  any  railway,  which  whistle  shall  be  twice 
sharply  sounded  at  least  sixty  rods  before 
a  road  crossing  Is  reached,  and  after  tbe 
sounding  of  tbe  whistle  the  bell  shall  be  rung 
continuously  imtll  the  crossing  is  passed: 
but  at  street  crossings  within  tbe  limits  of 
cities  or  towns,  the  sounding  of  tbe  whistle 
may  be  omitted,  unless  required  by  ordi- 
nance or  resolution  of  tbe  council  thereof: 
and  the  company  shall  be  liable  for  all  dam- 
ages which  sball  be  sustained  by  any  i>er8on 
by  reason  of  such  neglect"  Code,  f  2072. 
By  Its  terms  this  statute,  In  so  far  as  it  re- 
quires the  blowing  of  the  whistle,  does  not 
apply  to  street  crossings  within  city  limits. 
In  the  absence  of  some  ordinance  or  resolu- 
tion on  the  part  of  the  city.  There  is  no  evi- 
dence here  of  any  such  ordinance  or  resolu- 
tion; hence  that  feature  Is  out  of  the  case. 
It  does  require,  however,  the  ringing  of  the 
bell,  which  should  be  commenced  when  tho 
duty  to  blow  the  whistle  for  other  ci-ossings 
would  have  ended — that  Is  to  say,  00  rods 
before  the  crossing  is  reached;  and.  If  the 
street  crossings  are  to  be  less  than  00  rods 
apart  then  the  bill  should  be  rung  continu- 
ously from  the  time  the  duty  to  ring  begins 
down  until  all  crossings  are  passed.  There 
was  not  Bufllclent  evidence  to  take  the  case 
to  the  Jury  on  the  question  of  defendant's 
negligence  In  falling  to  keep  a  flagman  at  the 
crossing,  although  Its  failure  to  do  so  may 
be  taken  into  account,  with  other  circum- 
stances, In  considering  the  alleged  negligence 
in  running  the  train  at  a  high  and  dangerous 
rate  of  speed  over  the  crossing.  Again,  the 
defendant  was  not  responsible  for  the  ob- 
structions to  tbe  view  of  the  train,  and  these 
did  not  in  themselves  constitute  negligence 
on  defendant's  part;  but  these  matters  have 
a  double  aspect — ^flrst  In  determining  de- 
fendant's negligence  In  running  its  train  In 
tbe  manner  it  did;  and,  second,  as  bearing 
upon  the  conduct  of  the  deceased  In  ap- 
proaching the  crossing.  Again,  the  high  rate 
of  speed  at  which  tbe  train  was  operated  Is 
not  of  itself  negligence,  but  It  too,  should 
be  taken  Into  account  In  determining  defend- 
ant's care  or  the  want  of  It  Taking  into 
consideration  all  the  evidence  In  the  ease, 
the  obstructions  near  the  point  of  crossing, 
the  absence  of  a  flagman,  the  high  rate  of 
speed  of  the  train,  and  the  testimony  regard- 
ing the  failure  to  ring  the  bell,  we  are  con- 
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strained  to  hold  Qiat  there  was  enough  tes- 
timony to  take  the  case  to  the  jury  on  the 
question  of  the  defendant's  negligence. 

2.  The  contributory  negligence  of  plaln- 
tifTs  Intestate  was  the  point  on  which  the 
case  was  decided  and  a  verdict  directed  by 
the  conrt  for  the  defendant,  and  to  that  is- 
sue we  now  turn  out  attention.  PlalntilT 
and  his  companions  were  seen  approaching 
the  crossing  from  the  south  something  like 
300  feet  therefrom.  He  and  the  men  who 
were  with  him  were  Intently  engaged  in  con- 
versation, and,  apparently  oblivious  of  the 
.situation,  drove  up  to  within  a  few  feet  of 
the  crossing,  when  the  pace  of  the  team  was 
slackened  somewhat,  and  then  driven  as  if 
in  an  attempt  to  cross  ahead  of  the  train. 
The  wagon  was  caught  between  the  wlieels, 
and  three  of  the  men  were  killed.  Parties 
living  on  both  the  east  and  west  sides  of  the 
street  heard  the  train  approaching,  and  no- 
ticed that  plaintltF  and  his  companions  were 
seemingly  unaware  of  its  approach.  Two 
or  more  of  them  whistled  and  hallooed  to  the 
men  in  the  wagon,  but  were  unable  to  at- 
tract their  attention.  They  saw  that  a  col- 
lision was  Imminent,  for  they  heard  the 
train,  and  could  see  from  the  actions  of  the 
men  in  the  wagon  that  they  did  not  realize 
the  sitnn^lon.  Plaintiff  did  not  stop  his  team 
from  the  time  he  was  discovered  approach- 
ing the  crossing  until  he  was  struck,  and  nei- 
ther he  nor  his  companions  gave  any  evi- 
dence that  they  were  looking  or  listening  for 
the  train.  They  were  evidently  so  Intently 
piigaged  in  conversation  that  they  did  not 
hear  the  warnings  given  them  by  the  resi- 
dents of  the  neighborhood.  Plaintiff's  intes- 
tate had  passed  over  the  crossing  frequently 
for  more  than  25  years,  and  knew  of  the  ob- 
structions to  his  view  of  the  track.  It  was 
l)road  daylight,  and  there  were  no  distract- 
ing influences  to  divert  his  attention.  Prom 
the  place  where  he  was  first  seen  down  to  the 
<rossing  there  were  at  least  two  unobstructed 
views  of  the  track.  Had  any  of  the  occu- 
pants of  the  wagon  looked  at  either  of  these 
places,  they  could  have  seen  the  train.  But 
if  the  obstructionB  were  so  great  as  plain- 
tiff now  contends,  and  her  Intestate  could 
not  have  seen  the  train  while  he  was  travel- 
ing something  like  240  feet,  it  was  his  duty 
to  take  some  precautions  to  ascertain  if  a 
train  was  coming,  which  might  endanger  him 
St  the  crossing.  This  he  did  not  do.  He 
continued  on  his  way,  which  was  a  little 
down  hill,  without  looking  either  to  the  right 
or  to  the  left,  and  without  giving  any  evi- 
dence that  he  was  listening  for  a  train.  He 
was  80  absorbed  that,  while  others  heard  the 
train,  and  endeavored  as  best  they  could  to 
warn  him  of  his  danger  and  arrest  his  atten- 
tion, they  could  not  do  so.  This,  to  our 
minds,  conclusively  shows  that  his  ears  were 
not  open  to  hear  an  approaching  train.  The 
faot  that  others  heard  the  train  and  saw  an 
accident  impending  Is  also  quite  significant 
The  case  is  within  the  rules  announced  in 


Schaefert  v.  K.  R.  Co.,  62  Iowa,  627,  17  N.  W. 
893;  Dalton  v.  R.  R.  Co.,  104  Iowa,  26,  73 
N.  W.  349;  Moore  v.  R.  R.  Co.,  102  Iowa,  095, 
71  N.  W.  589;  Haines  v.  R.  R.  Co.,  41  Iowa, 
231;  Banning  v.  R.  R.  Co.,  89  Iowa,  74,  56  N. 
W.  277,  and  other  like  cases.  But  plaintiff 
relies  to  some  extentupon  what  is  sometimes 
called  the  presumption  arising  from  the  In- 
stinct of  self-preservation,  and  asks  us  to 
say  that  tills  was  sufficient  to  take  the  case 
to  the  jury.  Had  there  been  no  eyewitness- 
es to  the  transaction,  doubtless  this  would 
be  true;  but  the  conduct  of  the  men  in  the 
wagon  from  the  time  they  reached  the  dan- 
ger zone  down  to  the  time  the  wagon  was 
struck  was  covered  by  direct  evidence.  In 
such  cases  it  is  the  rule  of  this  court  that 
this  presumption  or  Inference  does  not  exist. 
The  doctrine  seems  to  be  bottomed  on  the 
thought  that,  when  there  is  or  can  be  no  evi- 
dence regarding  one's  conduct  in  a  place  of 
danger,  the  instinct  of  self-preservation  im- 
planted in  every  human  breast  will  raise  an 
inference  that  he  was  not  guilty  of  any  neg- 
ligence which  contributed  to  or  brought 
about  the  Injury.  But  where  there  is  direct 
evidence  as  to  his  conduct  there  is  no  room 
for  this  Inference,  for  the  reason  that  his 
conduct  is  to  be  judged  from  what  he  in 
fact  did,  rather  than  from  an  inf^ence  as 
to  what  he  might  tiave  done.  The  entire 
time  during  which  plaintiffs  intestate  was 
in  the  zone  of  danger  from  a  passing  train, 
during  which  he  would  naturally  and  reason- 
ably have  looked  or  listened  for  a  train,  was 
fully  covered  by  direct  evidence;  hence  there 
was  no  room  for  any  inferences  as  to  his 
conduct  Bell  v.  Town  of  Clarion,  113  Iowa. 
126,  84  N.  W.  962;  Burk  v.  Walsh  (Iowa)  92 
N.  W.  65;  Ames  v.  K.  B.  Co.  (Iowa)  95  N. 
W.  161. 

There  are  two  other  Important  facts  to  be 
considered  on  this  branch  of  the  case.  One 
Is  this:  The  railway  track  crosses  the'street 
at  such  a  sharp  angle  that  it  runs  almost 
parallel  with  it  for  quite  a  distance  south- 
ward. A  train  approaching  from  the  south 
at  the  rate  of  speed  this  one  was  would  nat- 
urally be  heard  for  quite  a  distance  by  one 
approaching  the  crossing  from  the  south. 
It  was  heard  by  the  residents  of  that  vicin- 
ity for  a  long  time  before  it  reached  the 
crossing.  The  other  one  is  that  these  resi- 
dent!!, although  they  called,  hallooed,  and 
whistled  in  loud  tones,  could  not  attract  the 
attention  of  the  men  in  the  wagon.  For 
some  reason  the  plaintiff  did  not  call  the  man 
who  was  in  the  wagon  that  escaped  with  his 
life  as  a  witness  in  the  case.  No  excuse 
was  given  for  not  doing  so,  and  we  can  only 
surmise  as  to  the  reason  therefor.  As  pre- 
sented to  us,  the  evidence  discloses  a  clear 
case  of  contributory  negligence,  and  the  mo- 
tion to  direct  was  properly  sustained.  Ap- 
pellant's motion  to  strike  appellee's  abstract 
is  overruled,  and  appellee's  motion  to  dis- 
miss the  appeal  Is  also  overruled. 

The  judgment  is  affirmed. 
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MORROW  T.   NATIONAL  MASONIC  AGO. 

ASS'N. 

(Supreme  Court  of  Iowa.     Nov.  19,  1904.) 

ACCIDENT   INSUBANCE— TRIAL— BPBCIAI,   INTEB- 

BOOATOBIES — WITNES8BS— EXPERTS— 

EXAMINATION— INSTRUCTIONS. 

1.  Where  defendant  claimed  that  insured  died 
from  disease,  instead  of  from  an  accident  in- 
sured against,  a  special  interrogator;  request- 
ing a  finding  whether  the  gangrenous  condition 
disclosed  at  the  junction  of  the  colon  and  small 
intestines  at  the  autopsy  on  insured's  remains 
was  caused  by  the  fall  suffered  b/  him  or  by 
endocarditis,  existing  before  Um  fall,  was  ob- 
jectionable as  ambiguous. 

2.  Where  it  was  conceded  that  Insured  had 
endocarditis  at  the  time  of  his  death,  a  special 
interro^tory,  in  a  suit  on  an  accident  policy, 
reouesting  a  finding  as  to  whether  insured  was 
suffering  from  such  disease  at  the  time  of  his 
death,  was  properly  refused. 

3.  In  an  action  on  an  accident  policy  defend- 
ant requested  special  interrogatories  as  to  wheth- 
er the  gangrenous  condition  disclosed  at  the 
junction  of  the  colon  and  small  intestines  at 
the  autopsy  on  the  body  of  insured  was  cans- 

■  cd  by  ah  obstruction  of  the  branch  of  the 
mesenteric  artery ;  whether  endocarditis  was 
the  cause,  or  one  of  the  causes,  of  Insured's 
death,  and  what  was  the  cause  of  the  endocar- 
ditis with  which  insured  was  affected  at  the 
time  of  his  death ;  whether  the  fall  suffered  by 
insured  was  the  sole  cause  of  his  death;  and 
whether  Ihe  gangrenous  condition  disclosed  at 
the  colon  and  small  intestines  at  the  autopsy 
was  the  immediate  cause  of  death.  Held,  that 
such  interrogatories  called  for  conclusions  which 
must,  of  necessity,  have  been  based  on  a  find- 
ing of  several  facta,  and  were  therefore  properly 
refused. 

4.  In  an  action  on  an  accident  policy,  a  special 
interro^tory  for  a  finding  whether  a  fall  suffer- 
ed by  insured  was  the  sole  cause  of  his  death 
was  objectionable  as  requiring  an  answer  whigh 
would  have  been  determinative  of  the  case. 

5.  Where,  in  an  action  on  an  accident  policy, 
it  WAS  undisputed  that  the  gangrenous  condition 
disclosed  at  the  autopsy  was  the  immediate 
cause  of  insured's  death,  a  special  interrogatory 
requested  asking  a  finding  as  to  such  fact  was 
properly  refused. 

6.  Where,  in  an  action  on  an  accident  policy, 
the  evidence  was  conflicting  as  to  whether  the 
gangrenous  condition  of  the  intestines  found  at 
the  autopsy  was  caused  by  endocarditis,  or 
whether  the   endocarditis   was   caused   by   the 

fangrene,  a  special  Interrogatory  asking  for  a 
nding  as  to  whether  the  endocarditis  existed 
before  deceased  sustained  the  accident  alleged  to 
have  caused  his  death  was  properly  refused, 
since  an  affirmative  answer  thereto  could  not 
have  affected  the  general  verdict. 

7.  In  an  action  on  an  accident  policy  the 
court  charged  that  the  issue  was  wnether  in- 
sured's death  was  caused  solely  by  the  injury 
or  partly  or  wholly  by  endocarditis,  and  said 
that  the  jury  should  determine  such  issue  from 
the  evidence,  including  the  testimony  of  phy- 
sicians and  evidence  as  to  his  condition  as  dis- 
closed by  the  post-mortem  examination,  and 
that  the  jury  might  also  consider  the  condition 
of  insured's  health  before  the  injury,  the  man- 
ner and  nature  of  the  injury,  and  his  com- 
plaints of  pain  therefrom  up  to  the  time  of  his 
death.  Beld,  that  such  Instruction  was  not 
prejudicial  to  defendant  as  a  special  plea  on 
plaintiff's  behalf. 

8.  Where,  in  an  action  on  an  accident  policy, 
the  only  witnes.ses  examined  as  experts  were 
physicians  who  had  either  treated  insured  in  a 
professional  capacity  after  the  injury  or  had 
taken  part  in  the  post-mortem  examination,  it 
was  error  to  require  them  to  detail  all  the  facts 
on  which  their  conclusions  as  to  the  cause  of 


insured's  death   were  based  before  permitting 
them  to  testify  thereto. 

9.  Such  error  was  harmless  where  all  of  such 
physicians  qu|ilified  and  their  testimony  was  re- 
ceived. 

10.  Where,  in  an  action  on  an  accident  policy, 
the  evidence  as  to  the  cause  of  insured's  death 
was  conflicting,  an  instruction  that  the  opinions 
of  experts  as  to  the  cause  of  insured's  deatli 
were  not  binding  on  the  juir,  but  it  was  for 
them  to  determine  from  all  the  facts,  inclnding 
the  opinion  of  such  experts,  what  was  the  cause 
of  his  death,  and  that  the  pury  should  give  to 
the  expert  evidence  such  weight  as  they  deemed 
it  entitled  to  after  considering  the  witness' 
knowledge  and  skill  as  disclosed,  and  all  the 
other  facts  shown  in  their  testimony,  was  not 
objectionable  as  belitUing  the  testimony  of  the 
physicians. 

Appeal  from  District  Coart,  Polk  Connty; 
8.  F.  Pronty,  Jndge. 

Suit  at  law  to  recover  npon  an  accident 
Insnrance  policy  issued  to  Alves  G.  Tillman, 
who  was  Injured  in  an  accident  In  December, 
1901,  while  the  policy  was  in  force^  and  who 
died  in  February,  1902,  as  the  plaintiff 
claims,  solely  from  the  effects  thereof.  The 
defendant  is  an  assessment  association,  and 
Its  by-laws,  which  form  a  part  of  Ita  con- 
tract of  insurance,  provided  as  follows :  "No 
benefit  shall  accrue  or  be  paid  •  •  •  for 
any  death  *  *  *  or  disability  happening 
directly  or  indirectly,  wholly  or  In  part,  ac- 
cidental or  otherwise,  because  of  or  result- 
ing in  or  from  any  disease  or  bodily  or  men- 
tal infirmity;  •  •  *  nor  shall  any  bene- 
fits whatever  accrue  or  be  paid  to  any  mem- 
ber or  bis  beneficiary  unless  the  said  mem- 
ber or  his  beneficiary  shall  have  furnished 
the  association,  within  th,e  time  prescribed 
by  these  by-laws,  with  absolute  .and  satis- 
factory proof  that  the  death  or  disability 
of  the  said  member  was  purely  accidental, 
and  the  direct  result  of  the  accident,  and 
that  the  accident  was  the  sole  and  only 
cause  of  the  said  member's  death  or  dis- 
ability;" and,  further,  that  "mortuary  ben- 
efits shall  accrue  when  a  bodily  injury  dl- 
recOy  caused  by  external,  violent,  and  acci- 
dental means  other  than  those  excepted  In 
these  by-laws,  shall  of  itself  alone,  independ- 
ently of  all  other  causes,  occasion  the  death 
of  a  member  within  ninety  days  from  the 
date  of  such  injury."  In  its  answer  the  de- 
fendant alleged  that  the  death  of  said  Till- 
man was  caused  wholly  or  In  part  by  dis- 
ease existing  prior  to  the  accident,  and  was 
not  occasioned  by  violent  and  accidental 
means,  within  the  terms  of  the  policy.  There 
was  a  trial  ta  a  Jury,  and  a  verdict  and 
Judgment  for  the  plaintiff.  The  defendant 
appeals.    Affirmed. 

Woodin  ft  Ayers,  and  N.  T.  Guernsey,  for 
appellant  Clark  ft  McLaughlin,  for  ap- 
pellee. 

SHERWIN,  J.  A  thorough  post-mortem 
examination  disclosed  the  fact  that  A.  0. 
Tillman  was  aflllcted  with  endocarditis  at 
the  time  of  his  death,  and  there  was  much 
testimony   offered  by  the   appellant  which 
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tended  verj  strongly  to  snstaln  Ita  claim 
that  tbla  disease,  and  not  the  Injury  recelyed 
In  the  accident,  was  the  catse  thereof.  It 
la  ably  and  ezhaostlTely  argned  that  the 
judgment  should  not  be  permitted  to  stand, 
because  of  the  insufficiency  of  the  eridence 
supiwrtlng  the  verdict,  and  we  are  insistent- 
ly asked  to  reyerse  on  account  thereof.  We 
have  given  the  record  in  this  case  the  care- 
ful examination  necessary  to  decide  this  Im- 
portant question,  and  reach  the  conclusion 
that  we  should'  not  hold  as  a  matter  of  law 
that  the  evidence  does  not  sufDciently  sus- 
tain the  verflict  Were  no  facts  and  cir- 
cumstances provm  traiding  to  show  that  the 
disease  btI  sting  at  the  time  of  death  may 
have  been  caused  by  the  injury  received,  or, 
If  in  fact  existing  before  the  accident,  that 
it  had  not  in  any  way  theretofore  affected 
the  health  or  physical  condition  of  the  de- 
ceased, we  might  be  led  to  the  conclusion 
that  the  testimony  of  Dr.  W.  W.  Hale  was 
of  too  Indeterminate  a  character  to  alone 
rest  a  verdict  and  judgment  upoa  But  the 
facts  and  circumstances  provm  by  other 
evidence  and  the  testimony  of  Dr.  Hale  con- 
sidered together  presented  a  fact  ^question 
for  the  determination  of  the  jury,  and  we 
caanot  say  as  a  matter  of  law  that  the  con- 
clusion reached  was  wrong.  The  physicians 
who  made  the  post-mortem  examination 
found  the  diseased  condition  of  the  heart  to 
which  we  have  already  referred,  and  also 
discovered  spots  upon  the  right  foot,  which 
were  caused  by  the  complete  plugging  of 
the  femoral  artery  near  the  knee  by  clotted 
blood  and  vegetation  from  the  diseased  heart, 
carried  to  the  point  in  the  artery  by  the 
blood  flowing  therefrom.  The  deceased's 
side  was  Injured  by  the  accident,  and  the 
autopsy  disclosed  that  the  colon,  or  large 
intestine,  immediately  beneath  the  place  of 
the  Injury,  was  affected  with  gangrene  which 
was  undoubtedly  the  immediate  cause  of 
Mr.  Tillman's  death,  and  that  an  obstruc- 
tion had  lodged  in  one  of  the  small  branches 
of  an  artery  which  furnished  blood  for  the 
portion  of  the  colon  which  was  found  dis- 
eased. It  was  the  contention  of  the  ap- 
pellant in  the  court  below,  as  well  as  here, 
that  the  endocarditis  antedated  the  injury, 
and  that  the  obstacle  found  in  the  artery 
carrying  blood  to  the  colon  was  caused  by  ; 
the  diseased  condition  of  the  heart,  and  was 
the  cause  of  the  gangrenous  condition  of  the 
colon.  The  appellee's  theory  was  and  is 
that  the  endocarditis  was  either  caused  by 
septicsemla,  produced  by  the  Injury,  or,  if 
not  BO  caused,  that  it  was  not  a  factor  in 
causing  the  death  of  Mr.  Tillman. 

As  we  have,  heretofore  said,  there  was 
abundant  evidence  tending  to  support  the 
appellant's  theory,  and  In  due  time  it  re- 
quested that  the  following  special  interroga- 
tories be  submitted  to  the  jury  for  its  find- 
ing thereon :  "Was  the  gangrenous  condition 
disclosed  at  and  about  the  junction  of  the 
colon  and  small   Intestines  at  the  autopsy 


on  the  body  of  Alves  C.  Tillman  caused  by 
the  fall  suffered  by  said  Tillman  on  or  about 
December  14,  1901,  or  by  disease  known  as 
'endocarditis,'  existing  before  said  fall?  Was 
the  gangrenous  condition  disclosed  at  and 
about  the  Junction  of  the  colon  and  small 
Intestines  at  the  autopsy  on  the  body  of 
Alves  C.  Tillman  caused  by  an  obstruction 
of  the  branch  of  the  mesenteric  artery  which 
supplied  the  blood  for  this  gangrenous  por- 
tion of  the  intestines?  Was  Alves  C.  Till- 
man suffering  from  the  disease  known  as 
endocarditis  at  the  time  of  his  death?  Was 
the  disease  known  as  endocarditis  the  cause, 
or  one  of  the  causes,  of  the  death  of  Alves 
C.  Tillman?  What  was  the  cause  of  the 
endocarditis  with  which  Alves  C.  Tlllmac 
was  affected  at  the  time  of  his  death?  Did 
the  disease  known  as  endocarditis  exist  in 
the  case  of  Alves  C.  Tillman  before  the  fall 
he  suffered  on  December  14,  1901?  Was  the 
fall  suffered  by  Alves  O.  Tillman  on  or 
about  December  14,  1901,  the  sole  and  only 
cause  of  his  death?  Did  the  decedent,  Alvea 
C.  Tillman,  prior  to  November  30,  1901,  have 
the  disease  known  as  endocarditis?  Was 
the  gangrenous  condition  disclosed  at  and 
about  the  colon  and  small  intestines  at  the 
autopsy  on  the  body  of  Alves  C.  Tillman  the 
immediate  cause  of  his  death?" 

The  first  question  is  at  least  ambiguous,  if 
It  does  not  in  fact  assume  that  the  endocar- 
ditis existed  before  the  fall — a  disputed 
question — and  was  therefore  properly  re- 
fused. Scagel  V.  C,  M.  &  St.  P.  Ry.  Co., 
83  Iowa,  380,  49  N.  W.  990.  There  was  no 
error  lu  refusing  the  third  request,  because 
it  was  conceded  that  endocarditis  existed  at 
the  time  of  death.  Questions  2,  4,  and  5 
called  for  the  conclusions  of  the  Jury,  which 
must  of  necessity,  have  been  based  upon  the 
finding  of  several  facts,  and  were  therefore 
rightly  refused.  Home  Ins.  Co.  v.  Packet 
Co.,  32  Iowa,  223,  7  Am.  Rep.  183;  Lewis 
V.  By.  Co.,  57  Iowa,  127,  10  N.  W.  336; 
Thomas  v.  Schee,  80  Iowa,  237,  45  N.  W.  539. 
Questions  7  and  9  also  called  for  the  conclu- 
sions of  the  jury  based  upon  several  facts, 
and  the  former  required  an  answer  which 
would  have  been  determinative  of  the  case, 
and  was  for  that  reason  alone  properly  re- 
fused. White  v.  Adams,  77  Iowa,  298,  42 
N.  W.  199.  Furthermore,  the  ninth  called 
for  an  answer  to  a  question  which  was  prac- 
tically undisputed.  The  sixth  and  eighth  in- 
terrogatories are,  in  substance,  the  same, 
and  an  answer  in  the  affirmative  could  not 
have  affected  the  general  verdict  because  of 
the  conflict  in  the  evidence  as  to  whether  the 
gangrenous  condition  of  the  intestines  was 
caused  by  the  endocarditis  or  the  endocar- 
ditis caused  by  the  gangrene.  Scagel  v.  Ry. 
Co.,  supra;  Dreher  v.  Railway  Co.,  59  Iowa, 
601,  13  N.  W.  754;  Hawley  v.  HaUway  Co., 
71  Iowa,  720,  29  N.  W.  787. 

The  court  instructed  that  the  Issue  be- 
tween the  parties  was  whether  the  death  of 
Mr.  Tillman  was  caused  solely  by  the  injury 
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which  he  received,  or  partly  or  wholly  by 
endocarditis,  and  said  that  this  Issue  was 
for  the  jury  to  determine  from  all  of  the 
facta  and  drcumstances  disclosed  In  the  evi- 
dence, including  the  testimony  of  the  physi- 
cians as '  to  his  condition  after  the  injury 
and  before  his  death,  and  also  his  condition 
as  disclosed  by  the  post-mortem  examina- 
tion. In  addition  to  this,  the  jury  was  told 
that  It  might  also  consider  the  condition  of 
Mr.  Tillman's  health  before  the  Injury,  the 
manner  and  nature  of  the  Injury,  and  bis 
complaints  as  to  pain  therefrom  up  to  the 
time  of  his  death.  Taking  the  instruction 
as  a  whole,  we  do  not  think  It  vulnerable 
to  the  criticism  that  it  was  a  special  plea 
In  behalf  of  the  plaintifT,  or  that  It  was 
prejudicial  to  the  appellant 

The  only  witnesses  examined  by  the  ap- 
pellant as  experts  were  physicians  who  had 
either  attended  Mr.  Tillman  In  a  profeasion- 
al  capacity  after  the  Injtiry,  or  were  present 
and  took  part  In  the  post-mortem  examina- 
tion. Yet  before  they  were  permitted  to 
testify  their  conclusions  as  to  the  cause  of 
his  death  they  w^re  required  to  detail  all  of 
the  facts  upon  which  such  conclusions  were 
based.  These  rulings  were,  in  our  judgment, 
clearly  erroneous,  because  every  conclusion 
testified  to  was  based  upon  actual  knowledge 
of  the  physical  condition  of  the  deceased, 
and,  further,  because  the  rule  has  never,  to 
our  knowledge,  been  applied  to  witnesses 
who  were  in  fact  experts  in  the  matters  upon 
which  they  were  called  to  testify.  Indeed, 
our  own  decisions  bold  directly  to  the  con- 
trary. State  V.  Porter,  34  Iowa,  133;  State 
V.  Tippet,  94  Iowa,  646,  63  N.  W.  445;  Fur- 
long V.  Carraber,  102  Iowa,  358,  71  N.  W. 
210;  State  V.  Robblns,  109  Iowa,  650,  80  N. 
W.  lOCl.  Notwithstanding  the  error  In  the 
rulings,  we  must  hold  that  they  were  with- 
out prejudice,  because  of  the  fact  that  in 
every  Instance  the  testimony  was  made 
competent  under  the  rule  of  the  district  court 
and  the  conclusions  of  the  witnesses  re- 
ceived. 

Instruction  6  given  by  the  court  was  in  the 
following  language:  "The  court  has  allowed 
in  this  case  the  introduction  of  evidence 
known  as  expert  testimony,  and  has  allowed 
expert  witnesses  to  testify  as  to  what,  in 
their  opinion,  was  the  cause  of  the  death  of 
A.  C.  Tillman.  But,  gentlemen  of  the  jury, 
their  opinion  so  expressed  is  not  binding  or 
conclusive  upon  you.  It  is  for  you  to  de^ 
termine  from  all  the  facts  and  circumstances 
developed  In  this  case,  including  the  opinion 
of  said  expert  witnesses,  what.  In  fact,  was 
the  cause  of  the  death  of  said  Tillman?  And 
you  are  to  give  to  their  opinion  such  weight 
and  credit  as  you  shall  deem  it  entitled  to 
after  taking  Into  consideration  their  knowl- 
edge and  skill  as  disclosed  in  their  testimony, 
and  all  the  other  facts  and  circumstances 
shown  and  developed  in  their  testimony." 
There  was  no  error  in  giving  this  Instruc- 
tion.   It  announced  the  general  rule,  as  we 


understand  it  and  th«  rale  of  this  court. 
Amdt  V.  Hosford,  82  Iowa,  499,  48  N.  W. 
981;  iEtna  Ufe  Ins.  Co.  v.  Ward,  140  TJ.  S. 
76,  11  Sup.  Ct  720,  35  L.  Ed.  371.  It  did 
not,  in  effect,  even  belittle  the  testimony  of 
the  physicians,  but  told  the  jury  that  it  was 
not  bound  to  treat  their  evidence  as  to  the 
cause  of  death  conclusive;  and  under  the 
record  this  was  true.  If  there  had  been  no 
conflict  on  this  question,  the  jury  would 
have  had  no  right  to  disregard  this  evidence 
and  find  Independently  of  it  But  when 
there  is  a  conflict  in  the  evidence  on  a  given 
point  it  Is  the  general  rule  that  the  jury 
is  not  bound  to  treat  the  testimony  of  any 
witness  as  conclusive,  no  matter  whether  be 
be  an  expert  or  a  nonexpert;  and  this  Is,  In 
substance,  the  instruction  given.  In  Brush 
v.  Smith,  111  Iowa,  217,  82  N.  W.  467,  the 
trial  court  did  in  fact  belittle  the  expert  testi- 
mony by  saying  to  the  jury  that  It  ought 
never  to  be  allowed  to  overcome  clear  and 
well-established  facts,  and  that  It  was  the 
lowest  order  of  evidence — an  entirely  differ- 
ent Instruction  from  the  one  under  considera- 
tion. 

We  find  no  prejudicial  error  in  the  sixth 
instruction.  While  It  did  not  use  the  word 
"warranty"  In  dealing  with  the  question, 
it  announced  a  correct  rule,  and  Buffidently 
covered  the  issue. 

We  find  no  error  for  which  the  Judgment 
should  be  reversed,  and  it  is  therefore  af- 
firmed. 


CUNNINGHAM  r.  CUNNINOHAM  et  al. 
(Supreme  Court  of  Iowa.     Nov.  23,  1904.) 

TBUBTS  —  IMPLIED  TBTT8TS  —  FRBSUMFTIONS  — 
BDBDEN  or  PBOOF— CnABACTEB  OV  EVIDENCE 
BEQ  (JIBED  —  ESSENTIAXS  TO  ESTABLISH  — 
QUIETING  TrTLE— NE0E88ABT  PABTIES— ESTOP- 
PEL BT  DKBD. 

1.  On  an  issne  as  to  whether  plaintiff's  titie 
to  property  was  merely  that  of  a  trustee,  evi- 
dence held  to  show  that  the  person  through 
whom  defendant  claimed  furnished  no  part  of 
the  purchase  price. 

2.  In  order  to  impress  a  fund  going  into  the 
purchase  of  property  with  a  trust,  the  evidence 
must  show  that  the  alleged  beneficiary  had  title 
to  or  an  interest  in  the  property  sold  to  produce 
such  fund. 

3.  The  burden  la  on  one  seeking  t»  avoid  the 
legal  title  to  property,  or  to  charge  the  holder  of 
such  title  with  a  trust,  to  establish  his  claim 
by  clear  and  satisfactory  testimony,  which  leaves 
the  existence  of  no  essential  element  to  conjec- 
ture or  to  uncertain  inference. 

4.  On  the  issue  of  the  beneficial  ownership  of 
property,  the  legal  title  to  which  is  In  another. 
the  fact  that  the  allcpcd  beneficiary  quitclaimed 
to  others  does  not  tend  to  prove  that  he  had  any 
interest  therein. 

5.  Where  a  father  died,  holding  contracts  tor 
the  conveyance  of  lands  which  nls  widow  oc- 
cupied or  sold,  and  thereby  accnmulated  the 
means  to  purchase  other  lands,  one  seeking  to 
PKtablish  a  trust  In  favor  of  a  son  In  the  lands 
purchased  by  his  mother,  on  account  of  his  in- 
terest in  his  father's  estate,  must  show  not  only 
the  death  of  the  father  and  the  holding  of  the 
contracts  for  conveyance  by  him,  but  also  that 
upon  the  death  of  the  father  some  part  of  or 


Digitized  by  VjOOQIC 


Iowa) 


OfUNNINOHAM  t.  CUNNINOHAM. 


471 


share  In  hi*  pnq;wr^  paased  by  will  or  descent- 
to  the  son. 

6.  Where  the  holder  of  the  legal  title  to  land 
in  which  another  had  some  beneficial  interest 
sold  the  same,  and  received  the  purchase  price, 
she  became,  not  the  trustee,  but  the  debtor,  of 
the  beneficial  owner,  for  moneys  had  and  re- 
oeiyed,  to  the  extent  of  his  pro  rata  share  in 
the  property. 

7.  The  legal  title  to  property  he]d  by  a  mother 
could  not  be  burdenco  with  a  trust  in  favor 
of  her  son  on  account  of  his  interest  in  the  es- 
tate of  his  deceased  father,  where  he  had  receiv- 
ed from  his  mother  a  sum  far  in  excess  of  any 
share  in  the  estate  to  which  he  was  entitled. 

8.  One  who  has  conveyed  all  his  interest  in 
land  !•  not. a  necessary  party  to  an  action  to 
quiet  title. 

9.  A  conveyance  of  one's  title  to  property  es- 
tops him,  when  made  a  party  to  an  action  to 
quiet  title,  from  setting  up  any  title  in  himself, 
but  does  not  estop  his  wife,  who  did  not  unite 
in  the  conveyance,  from  asserting  and  defend- 
ing her  contingent  dower  interest. 

Appeal  from  District  Court,  Webster  Coun- 
ty;  J.  H.  Richards,  Judge. 

Action  in  equity  to  quiet  plalntUTs  title  to 
certain  real  estate.  There  was  a  decree 
granting  the  relief  prayed  as  to  all  defend- 
ants except  Lizzie  A.  Cunningham,  who  was 
adjudged  to  be  possessed  of  a  contingent 
dower  right  in  the  property.  The  plaintiff 
appeals.    Beversed. 

Healy  Bros.  &  Eelleber,  for  appellant 
Kenyon  &  O'Conner,  for  appellees. 

WEIAVBR,  J.  The  land  In  controversy  is 
described  as  the  north  half  of  section  No.  7, 
township  90,  range  30,  and  the  northwest 
quarter  of  ttte  southeast  quarter  of  section 
No.  16  In  the  same  township  and  range;  all 
t>eing  situated  in  Webster  county,  Iowa.  The 
legal  title  to  all  the  land  is,  and  for  several 
years  has  been,  in  the  plaintiff.  Ou  March 
2,  1901,  while  the  legal  title  was  in  the*  plain- 
tiff as  aforesaid,  Thomas  A.  Cunningham, 
wbo  was  the  son  of  the  plaintiff,  and  the 
husband  of  the  defendant  Lizsie  A.  Cunning- 
bam,  made  to  his  brothers  and  sisters  a  quit- 
claim deed  of  all  bis  right,  title,  and  interest 
in  and  to  satd  land,  which  deed  was  placed 
on  record.  The  wife  of  Thomas  A.  did  not 
Join  In  the  deed.  At  the  date  of  said  deed, 
so  Car  as  the  record  reveals,  Thomas  A.  Cun- 
ningham had  no  title  to  or  interest  of  any 
kind  in  any  of  the  land,  and  bis  deed  did  not 
appear  to  convey  any  title  or  Interest  therein 
to  bis  grantees.  Thereafter  this  action  was 
begun  by  the  plaintiff,  who  claimed  to  be  the 
owner  of  all  the  land  In  fee,  and  alleged  that 
tbe  deed  by  Thomas  A.  was  void  and  of  no 
pffect,  and  aslced  that  tbe  cloud  thus  created 
upon  ber  title  be  removed,  and  the  absolute 
ownership  be  established  and  quieted  in  her. 
Tbe  defendants  named  in  the  petition  in- 
cluded all  the  grantees  in  the  quitclaim  deed, 
and  also  Thomas  A.  Cunningham  and  wife, 
Lizzie  A.  The  last-named  defendant  appear- 
ed and  answered,  but  all  others  made  default, 
and  a  decree  as  prayed  was  entered  against 
tbem.  The  answer  admits  that  plaintiff  held 
tbe  legal  title  to  the  land,  and  admits  the 
execution  and  delivery  of  tbe  quitclaim  deed 


by  Thomas  A.,  but  denies  that  he  was  then 
without  any  right  or  interest  in  the  land.  It 
'  also  avers  affirmatively  that  the  north  half 
of  section  7,  although  held  in  the  name  of 
plaintiff,  was  in  fact  paid  for  by  Thomas  A., 
and  that  the  l^gal  title  was  taken  in  and  held 
by  plaintiff  as  a  trustee  only  for  tbe  use  and 
benefit  of  the  said  Thomas  A.  The  answer 
further  says  that  at  the  date  of  his  execution 
of  the  quitclaim  deed  the  said  Thomas  was 
not  only  the  equitable  owner  of  the  north 
half  of  section  7,  but,  as  heir  of  bis  deceased 
father,  be  liad  an  undivided  interest  In  the 
northwest  quarter  of  the  southeast  quarter 
of  section  16.  Upon  these  allegations,  said 
defendant  asked  to  be  declared  tbe  owner  of 
a  contingent  dower  interest  In  all  of  said 
lands,  and  that  a  suitable  decree  be  entered 
protecting  her  rights  in  the  premises.  After 
decree  had  been  entered  against  tbe  default- 
ing defendants.  Including  Thomas  A.  Cim- 
ningham,  plaintiff  filed  a  supplemental  plead- 
ing setting  up  the  adjudication  against  the 
husband  as  a  bar  to  the  wife's  right  to  fur- 
ther assert  a  dower  Interest  in  the  laud. 

The  testimony  as  presented  to  us  is  neither 
clear  nor  satisfactory.  Parties  and  counsel, 
alsok  wbo  are  themselves  thoroughly  familiar 
with  the  web  of  family  and  neighborhood 
bistoiy  involved  in  litigation,  not  infrequent- 
ly forget  that  tliis  court  has  no  store  of  pri- 
vate information  with  which  to  fill  up  or 
round  out  a  meager  and  disjointed  outline  of 
facts.  The  plaintiff  is  the  only  person  who 
testifies  from  personal  knowledge  ;  to  the 
most  essential  facts.  She  is  unable  to  read 
or  write,  is  well  advanced  in  years,  and  her 
statements  are  In  some  respects  confused  and 
uncertain.  Gathering  up  tbe  various  tbreads 
of  the  tangled  skein  as  well  as  we  are  able, 
we  conclude  the  truth  to  be  as  follows:  The 
plaintiff's  husband  died  in  tbe  year  1882, 
leaving  surviving  him  his  widow  and  ten 
children,  of  whom  three  have  since  died. 
The  oldest  of  these  children  was  Thomas  A., 
who  Iiad  married  and  entered  business  for 
himself  Iiefore  his  father's  death.  On  leav- 
ing home,  bis.  parents  gave  or  advanced  to 
bim  $1,000,  and  from  that  date  he  contributed 
nothing  In  labor  or  capital  to  the  acciunula- 
tion  of  prvperty  by  tbe  remainder  of  the 
family.  The  portion  received  by  him  was  a 
very  lll>eral  one,  considering  the  financial 
ability  of  his  parents,  wbo  were  then  living 
on  rented  land  and  possessed  of  limited 
means.  He  embarked  in  business  on  his  own 
account  as  a  hardware  merchant,  and  later 
was  elected  county  auditor.  After  retiring 
from  office,  a  short  time  before  the  com- 
mencement of  this  action,  he  became  es- 
tranged from  his  wife,  and  departed  the  state 
insolvent.  Others  of  the  plaintitTs  children 
— sons  and  daughters — ^remained  at  home 
with  her  upon  tbe  farm,  and  together  they 
accumulated  some  property,  the  extent  and 
value  of  which  are  not  shown.  The  elder 
Cunningham  held  title  to  no  real  estate  at  the 
time  of  his  death.    There  is  nothing  in  the 
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record  to  Bhow  what.  If  any,  personal  estate 
■was  left  by  him,  or.  If  any,  whether  It  was 
ever  administered  upon.  It  does  not  even  ap-* 
pear  whether  he  died  testate  or  intestate. 
The  family  was  then  liylng  upon  a  quarter 
section  of  land,  mentioned  in  testimony  as 
the  "old  homestead";  the  possession  being 
held  under  a  contract  of  purchase  for  $3,600, 
of  which  sum  but  1600  had  been  paid.  The 
contract  was  not  offered  In  evidence,  and  it 
does  not  appear  whether  it  was  held  in  the 
name  of  the  husband  or  of  the  wife.  The  re- 
maining 13,000  of  the  purchase  price  was 
paid  by  the  wife  after  the  husband's  death, 
but  no  one  undertakes  to  state  in  whose 
name  the  deed  was  taken.  We  may  infer, 
however,  from  the  testimony  of  Mrs.  Cun- 
ningham, who  Is  the  only  witness  testifying 
from  personal  knowledge  of  .the  facts,  that 
she  took  and  still  holds  the  title.  This  land 
Is  not  included  in  the  present  litigation,  bat 
the  facts  relating  to  its  possession  and  own- 
ership have  some  bearing  upon  the  issue  be- 
.  ing  tried.  At  the  time  of  the  elder  Cunning- 
ham's death,  he  or  his  wife  also  held  a  con- 
tract for  the  purchase  of  a  quarter  section  of 
uncultivated  land  in  Pocahontas  county  for 
the  agreed  price  of  91,000,  on  which  but  |160 
had  been  paid.  Aa  in  the  other  instance, 
this  contract  has  not  been  jnit  in  evidence, 
and  no  one  states  clearly  in  whose  name  it 
was  held.  The  plaintiff  is  sometimes  made 
to  say  that  her  husband  bought  the  land,  and 
again  to  say  that  she  herself  bought  it  Ex- 
cept the  first  Installment  of  $160,  the  entire 
purchase  price  was  paid  by  the  plaintiff  after 
her  husband's  deatli.  Again,  the  record  is 
silent  as  to  whom  the  deed  of  conveyance 
was  made.  Taking  the  testimony  as  a  whole, 
it  is  probable,  but  by  no  means  certain,  that 
the  contract  for  the  land  was  taken  in  the 
name  of  the  husband;  but,  by  reason  of  his 
death,  and  of  the  subsequent  payment  of  the 
pnrcliase  price  by  the  wife,  the  deed  was 
made  to  her.  Some  years  later  the  plaintiff 
purchased  two  separate  40-acre  tracts  of  land 
in  the'  vicinity  of  the  homestead,  one  of 
which  Is  described  in  the  testimony  as  "a 
forty  in  section  nine,"  and  the  other  being 
the  smaller  tract  described  In  the  pleadings. 
The  title  to  both  tracts  was  piade  to  the 
plaintiff.  In  the  year  1896  the  plaintiff  also 
took  title  to  the  north  half  of  secticHi  7,  men- 
tioned in  the  petition.  There  is  no  evidence 
whatever  tending  to  show  that  Thomas  A. 
Cunningham  furnished  or  paid  or  assisted  in 
paying  any  part  of  the  purchase  price  of  the 
homestead,  .or  of  the  land  in  Pocahontas 
county,  or  of  either  of  the  40-acre  tracts  above 
referred  to.  The  agent  of  the  grantor.  In  the 
conveyance  of  the  north  half  of  section  7, 
testifies  that  the  negotiations  for  the  sale 
were  made  with  Iiim  by  Thomas  A.  Gunning- 
ham,  from  whose  hands  the  cash  payment 
was  received,  and  at  whose  direction  the  deed 
was  made  to  the  plaintiff.  Were  this  all.  It 
might  be  possible  to  bold  that  plaintiff's  title 
Is  that  of  trustee  only,  but  we  think  It  rea- 


sonably certain  that  the  money  paid  upon 
this  purchase  was  furnished  entirely  by  the 
plaintiff,  In  the  first  place,  the  fact  that  the 
deed  was  made  to  the  mother,  and  that  she 
made  the  note  and  mortgage  securing  the  de- 
ferred payments,  give  rise  to  a  strong  pre- 
sumption that  she  was  the  beneficial  as  well 
as  the  legal  owner.  Moreover,  there  is  no 
testimony  tending  to  show  that  Thomas  A. 
was  at  that  time  possessed  of  money  or  prop- 
erty which  would  enable  him  to  make  such 
an  investment.  Plaintiff  testifies  without 
contradiction  that  Thomas  sent  word  to  her 
that  the  land  was  for  sale,  and  asked  if  she, 
or  she  "and  the  iMys,"  wished  to  buy  it  Ac- 
cording to  her  undisputed  testimony,  Thomas 
A.  represented  her  in  negotiating  the  pur- 
chase, and  the  money  paid  by  him  thereon 
was  raised  by  her,  and  furnished  to  him  for 
that  purpose.  There  is  an  unmistakable  tone 
of  sincerity  In  the  testimony  of  this  woman, 
and,  subject  only  to  some  evldebt  lapses  of 
memory  concerning  details,  we  are  convinced 
that  her  statements  are  to  be  relied  upon,  and 
that  Thomas  A.  Cunningham  furnished  no 
part  of  the  purchase  price  of  the  land. 

It  is  urged  on  part  of  the  appellee  tbat 
even  if  this  conclusion  be  correct,  and  plain- 
tiff did  in  fact  furnish  the  money  for  this 
purchase,  as  she  says  she  did,  yet  this  mon- 
ey was  itself  impressed  with  a  trust  in  favor 
of  Thomas  A.,  and  the  title  of  the  land  thus 
acquired  must  also  be  held  subject  to  the 
same  trust.  This  claim  is  made  upon  the 
theory  that  the  money  paid  by  plaintiff  was 
a  part  of  the  estate,  or  an  accumulation  from 
the  estate,  of  her  deceased  husband,  and  was 
held  by  her  in  trust  for  his  heirs,  of  whom 
Thomas  A.  Is  one.  Of  the  sum  of  about 
$10,000  agreed  to  be  paid  for  the  half  sec- 
tion of  land,  a  balance  of  $5,000  is  still  un- 
paid, and  secured  by  mortgage  on  the  land. 
The  money  for  the  cash  payment  was  ob- 
tained as  follows:  Michael  Cunningham,  a 
son  of  plaintiff,  nurchased  the  Pocahontas 
quarter  section,  of  >.  bich  mention  has  been 
made,  and  paid  to  bis  mother  upon  the 
agreed  price  $2,000  in  money.  To  this  she 
added  $1,800  then  on  deposit  in  her  name 
in  a  local  bank.  Supplementing  this  aggre- 
gate by  borrowing  a  further  sum  at  the  bank, 
and  by  selling  live  stock  and  grain,  she  suc- 
ceeded in  making  up  the  sum  necessary  to 
complete  the  purchase.  To  impress  this  fund 
with  the  alleged  trust,  we  must  at  least  be 
able  to  find  from  the  evidence  that  Thomas 
A.  had  title  to  or  interest  in  this  property 
which  bad  been  sold  to  produce  it  This 
evidence  is  lacking.  The  appellee  is  seeking 
to  avoid  the  plaintiff's  legal  title,  and  the 
burden  is  upon  her  to  make  good  her  claim. 
It  Is  a  familiar  rule  that  the  court  will  not 
overturn  the  legal  title  to  property,  or  charge 
the  holder  of  such  title  with  an  Implied  or 
resulting  trust,  save  upon  clear  and  satis- 
factory testimony.  A  mere  preponderance 
of  the  evidence  is  not  sufBclent  It  must  be 
explicit,  decisive,  and  leave  the  existence  of 
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no  essential  element  to  oonjectnre  or  to  re- 
mote and  uncertain  Inference.  Mnrpby  r. 
Hanscome,  78  Iowa,  194,  40  N.  W.  717; 
Nelson  t.  Worrall,  20 '  Iowa,  470;  Koster 
▼.  MUler  (Ul.)  37  N.  EL  46;  Brlnkman  t. 
Sunken  (Mo.  Sup.)  74  S.  W.  963.  The  record 
before  as  falls  In  a  marked  degree  to  make 
the  showing  this  rule  requires.  Aside  from 
the  fact  that  Thomas  A.  Cmmlngham  con- 
ducted the  negotiations  for  the  half  section 
deeded  to  the  mother,  and  deUrered  the  cash 
payment  to  the  grantor's  agent,  there  Is  not 
the  slightest  competent  evidence  that  the 
purchase  was  on  his  own  account,  or  that 
the  title  was  held  in  trust  for  him.  On  the 
contrary,  the  title  was  made  direct  to  his 
mother.  She  gave  the  note  and  mortgage 
to  secure  the  different  payments.  She  has 
from  thgt  day  to  this  exercised  dominion  and 
control  over  the  property.  She  has  paid  the 
toterest  on  the  mortgage,  and,  so  far  as 
shown,  Thomas  A.  has  never  asked  for  or 
received  rent  or  compensation  for  the  use 
of  the  land.  On  the  other  band,  the  positive 
testimony  of  the  mother  as  to  the  nature 
of  the  transaction  stands  undisputed.  That 
this  son — an  experienced  man  of  the  world — 
should  be  intrusted  by  his  llllteiate  mother 
with  the  transaction  for  her  of  an  important 
basiness  matter  is  not  strange,  and  every 
drcnmstance  shown  which  throws  any  light 
upon  the  matter  Is  consistent  with  this  the- 
ory. Eliminating,  then,  the  appellee's  claim 
that  Thomas  A.  Cunningham  paid  the  pur- 
chase price  of  the  half  section  of  land,  and 
thereby  became  the  real  or  beneficial  owner, 
let  ns  turn  to  her  alternative  claim  that  said 
Thomas  A.  had  some  share  or  interest  In 
the  purchase  price  of  the  land  In  controversy, 
derived  from  or  through  his  deceased  father. 
The  appellee,  let  ua  again  call  to  mind.  Is 
attacking  the  plaintiff's  legal  title,  and  the 
burden  is  upon  her  to  show  affirmatively  that 
at  the  date  of  the  quitclaim  deed  made  by 
Thomas  A.  Cunningham  he  had  some  title, 
legal  or  equitable,  to  the  property  which  he 
professed  to  convey.  The  naked  fact  that 
he  did  quitclaim  to  bis  brothers  and  aisters 
has  no  tendency  whatever  to  prove  that  he 
had  an  interest  of  any  kind  in  the  land.  It 
Is  not  enough  for  appellee  to  show  that  the 
father  of  Thomas  A.  Cunningham  died  many 
years  ago,  holding  contracts  for  the  con- 
veyance of  certain  lands,  which  plaintiff  has 
since  occupied,  used,  or  sold,  thereby  ac- 
cumulating the  means  with  wliich  the  lands 
now  in  controversy  were  produced.  She 
must  go  fivtber,  and  show,  among  other 
essential  things,  tbat  upon  the  death  of  the 
father  some  part  of  or  share  in  his  prop- 
erty passed  by  his  will  or  by  the  statute 
governing  the  descent  of  intestate  property 
to  the  said  Thomas  A.  Here,  as  we  have  al- 
ready noted,  the  record  is  wholly  blank.  Not 
a  single  record  has  been  introduced,  and  no 
witness  undertakes  to  say  whether  the  father 
died  testate  or  Intestate,  or,  if  Intestate, 
whether  administration  has  ever  been  had. 


or.  If  administration  has  been  had,  whether 
anything  was  left  for  distribution  to  the 
heirs.  The  court  is  not  aiithorised  to  bridge 
this  gap  by  any  presumption  of  Inference 
based  upon  circumstances  which  are  not  In- 
consistent with  plaintiff's  ownership  of  the 
lands  to  which  she  holds  a  clear  record  title. 

Some  reliance  is  placed  upon  the  fact  that 
wben  the  Pocahontas  land  was  sold  to  Mi- 
chael Cunningham  a  quitclaim  deed  was  ex- 
ecuted to  him  by  the  other  members  of  the 
family,  including  Thomas  A.  and  bit  wife. 
We  have  before  noticed  tbat  the  testimony 
does  not  disclose  In  wbose  name  the  title 
stood  prior  to  thU  conveyance,  but  there  is 
ground  for  the  inference  that  it  was  in  the 
mother.  Just  why  it  was  thought  necessary 
or  proi)er  tbat  other  members  of  the  family 
should  unite  In  the  deed  does  not  appear. 
If  we  may  suppose  that  the  contract  of  pur- 
chase made  to  the  father  in  his  lifetime  was 
of  record,  this  conveyance  may  have  been 
thought  the  most  efficient  and  least  expen- 
sive method  of  removing  any  apparent  cloud 
thus  created  upon  the  title;  but  this  Is,  at 
best,  mere  conjecture,  and  we  mention  it 
only  as  an  Illustrative  example  of  the  many 
reasons,  any  one  of  which  may  have  prompt- 
ed the  grantee  to  require  a  quitclaim  from 
all  his  brothers  and  sisters,  even  though 
some  or  none  of  them  had  any  actual  in- 
terest in  the  property.  But  if  we  assume 
that  Thomas  A.  Cunningham  bad  some  In- 
terest in  that  land,  when  It  was  sold  and 
the  purchase  price  was  paid  to  the  mother, 
then  she  became  his  debtor,  rather  than  trus- 
tee, for  moneys  bad  and  received,  to  the  ex- 
tent of  his  pro  rata  share  in  the  property. 
It  Is  shown  In  evidence  that  subsequent  to 
that  date  plaintiff  advanced  to  ber  said  son, 
or  paid  out  for  his  use  and  benefit,  between 
$4,000  and  $5,000,  no  part  of  which  has  ever 
been  repaid.  Whether  we  treat  the  |1,000 
received  by  Thomas  A.  Cunningham  from 
bis  parents  to  start  him  in  business  as  a 
gift  or  advancement,  It  remains  true  that  be 
has  since  received  from  the  bands  of  the  al- 
leged trustee  of  bis  father's  estate  a  sum 
which  far  exceeds  the  shara  which  any  court 
could  award  "in  his  favor,  even  upon  ap- 
pellee's own  theory  of  the  nature  and  extent 
of  bis  rights  in  the  premises.  Under  such  a 
state  of  facts,  it  would  be  Inequlteble  in  the 
extreme  to  burden  the  plaintiff's  property 
with  any  charge  of  liability  in  his  favor. 
That  his  deserted  wife  is  blameless,  and  en- 
titled to  the  protection  of  the  court  in  every 
right  which  the  law  has  given  her,  is  freely 
granted;  but,  unless  her  husband  had  some 
legal  or  equitable  title  in  this  land  at  the 
date  of  deed  made  by  him  to  his  brothers  and 
sisters,  she  never  acquired  any  interest  In 
this  property,  either  Inchoate  or  vested,  and 
she  is  not  wronged  by  a  confirmation  of  the 
plaintiff's  title. 

Counsel  has  given  much  attention  to  the 
question  whether  the  decree  against  Thomas 
A.  Cunningham  was  an  adjudication  which 


Digitized  by 


Google 


474 


101  NORTHWESTBBN  aEPOBTBB. 


dowa 


would  bind  or  estop  tbe  appellee  from  claim- 
ing an  inchoate  right  of  dower  In  the  land. 
The  conclusion  we  have  reached  upon  the 
merits  of  the  case  aeprives  the  decision  of 
this  question  of  controlling  importance.  W* 
are  of  the  opinion,  however,  that  appellant's 
contention  In  this  respect  cannot  be  sustain- 
ed. Thomas  A.  Cunningham,  having  made 
a  conveyance  of  all  his  alleged  Interest  In 
the  land,  was  not  a  necessary  party  to  the 
action  to  qvdet  title;  ■  and,  if  made  a  party, 
such  conveyance  of  necessity  operated  to 
estop  blm  from  setting  np  any  title  in  him- 
self, bnt  It  conid  not,  we  think,  estop  his 
wife,  who  did  not  unite  in  tbla  conveyance, 
from  asserting  and  defending  her  contingent 
interest,  if  any  she  had  at  the  date  of  the 
deed. 

For  the  reasons  stated,  the  decree  of  the 
district  court  is  reversed. 


KEMP  et  aL  ▼.  OtTX  OF  DES  MOINES  etal. 
(Supreme  Court  of  Iowa.     Nov.  22,  1901) 

ICtmiCIPAI.  COBFOa/^TIONS— 8TBEKT8— IKFBOVK- 
IfKlTTB  —  POWEBS— LEGISLATIVK  A.UTHOBITT— 
OOIITBOL  BY  COUBTS — 0BADE8 — DESTBUCIIOR 
er  TBEES — SEASON  ABLE  CASE — JUDOKENT8 — 
B^  ADJUDICATA. 

1.  A  Jadgment  dismissing  a  salt  bT  an  ad- 
joining property  owner  against  certaut  of  his 
neighbors  and  the  city  to  compel  the  building 
of  sidewalks  along  the  street  at  a  particular 
grade  was  not  res  judicata  of  the  rignt  of  cer- 
tain of  such  owners  to  enjoin  the  city  and  its 
officers  from  removing  the  sidewalk  constructed 
on  the  natural  ungraded  surface  and  from  low- 
erinafyich  grade. 

2frhe  authority  of  a  dty  to  establish  a  grade 
on  which  its  sidewalks,  etc.,  shall  be  constructed 
is  iepiislative  in  character,  and  when  exercised 
within  its  prescribed  limits  cannot  be  controlled/ 

3.  Where  a  city  adopts  a  plan  for  tbe  Improve- 
ment of  a  street  by  grading  or  otherwise,  and 
the  execution  of  such  plan  necessarily  requires 
the  destruction  of  trees  belonging  to  an  adjoin- 
ing owner  located  in  the  parkway  of  the  street, 
their  removal  by  the  city  in  the  prosecution  of 
!)uch  work  affords  no  cause  of  action  to  sndi 
owner. 

4.  Where  a  plan  for  the  improvement  of  a 
street  contemplated  the  lowering  of  the  grade 
nronnd  certain  trees  located  in  a  parkway  in 
front  of  an  adjoining  owner's  property,  such 
owner  was  entitled  to  the  exercise  of  reasonable 
care  on  the  part  of  the  city  so  that  the  trees 
should  not  be  unnecessarily  removed  or  injured. 

Appeal  from  District  Court,  Folk  County; 
James  A.  Howe,  Judge. 

Action  In  equity  to  enjoin  tbe  defendant 
city  and  Its  officers  from  removing  a  side- 
walk and  from  lowering  the  grade  upon 
which  such  walk  is  constructed.  Decree  for 
plaintlUs,  and  defendants  appeal.    Reversed. 

-  W.  H.  Bremner,  M.  H.  Cohen,  and  R.  B. 
Alberson,  for  appellants.  J.  K.  Macomber, 
W.  C.  Marquis,  and  L.  0.  Chamberlain,  for 
appellees. 

WBAVEB,  J.  The  plalntifrs  are  the  own- 
ers of  residence  property  fronting  upon  East 
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Walnut  street;  tietween  Bast  Seventeenth  and 
East  Eighteenth  streets,  in  the  city  of  Dea 
Moines,  Iowa.  According  to  tbe  city's  plan 
for  tbe  improvement  of  this  street,  a  strip 
20  feet  wide  between  the  lot  line  and  the 
traveled  roadway  is  reserved  for  parking 
purposes.  Along  the  front  of  the  plaintiff's 
premises,  and  about  midway  of  the  parking. 
Is  a  row  of  shade  trees  of  considerable  size 
and  value  to  said  [Hremises.  These  trees 
were  planted  some  20  or  30  years  ago  upon 
the  natural  or  ungraded  surface  of  the 
ground.  To  bring  tbe  sidewalk  to  the  grade 
of  the  street  will  necessitate  a  cut  along 
the  front  of  the  plalntUTs  lots,  varying  from 
one  inch  to  twenty-four  inches,  and  to  grade 
the  entire  surface  of  the  parking  to  corre- 
spond with  the  walk  thus -reduced  will  re- 
quire, it  is  claimed,  tbe  uprooting  of  the 
trees.  In  the  year  1887,  one  or  more  of  tbe 
plaintiffs  being  about  to  construct  a  sidewalk 
upon  tbe  natural  grade  or  surface  of  the 
ground  in  front  of  their  lots,  one  Finney,  the 
owner  of  adjacent  property,  brought  an  action 
against  plaintiffs  and  the  city  to  enjoin  such 
construction  and  to  compel  the  laying  of  tbe 
walk  at  grade.  Tbe  city  appeared  to  said 
proceeding,  and  ui>on  a  bearing  before  tbe 
court  the  petition  was  dismissed.  Thereaf- 
ter the  plaintiffs  constructed  walks  substan- 
tially upon  the  natnral  grade.  Tbe  walks,  or 
most  of  them,  were  made  of  brick,  and  re- 
mained undisturbed  until  about  the  time  of 
tbe  commencement  of  this  action,  October 
24,  1899.  Without  attempting  to  set  out  tbe 
pleadings,  it  is  Bufl9clent  to  say  that  tBe 
plaintiffs  insist  that  the  Judgment  in  tbe  for- 
mer litigation  has  tbe  effect  of  an  adjudica- 
tion of  their  right  to  maintain  the  walk  at 
the  present  grade,  and,  in  the  event  that  this 
point  be  not  sustained,  that  tbe  proposed 
grading  and  destruction  of  tbe  trees  Is  an 
unreasonable  and  arbitrary  exercise  of  po-wer 
to  the  great  and  irreparable  injury  of  their 
property. 

1.  It  will  scarcely  need  argument  to  make 
it  clear  that  the  plea  of  former  adjudication 
cannot  be  sustained.  Tbe  law  gave  tbe  plain- 
tiff in  the  former  suit  no  right  of  action  to 
compel  his  neighbors  to  build  their  sidewalks 
at  any  particular  grade,  and  he  was  equally 
without  right  to  maintain  suit  against  tbe 
city  to  compel  It  to  grade  or  otherwise  Im- 
prove the  street  The  right  to  determine 
what  streets  will  be  brought  to  grade,  and 
when  and  bow  tbe  work  shall  be  done,  and 
the  right  to  permit  the  building  or  retention 
of  temporary  sidewalks.  Is  vested  in  tbe  city 
alone,  and  the  courts  will  not  interfere  with 
the  exercise  of  its  discretion  save  in  cases 
where  It  clearly  appears  that  tbe  act  com- 
plained of  is  unreasonable  and  oppressive. 
Moreover,  the  authority  given  to  the  city  In 
this  respect  Is  legislative  in  character,  and 
tbe  city  cannot  surrender  it  or  barter  It 
away;  nor  can  It  be  controlled,  wJtlUn  its 
prescribed  limits,  by  the  Judgments  or  de- 
crees of  tbe  Judicial  department  of  tbe  gov- 
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ernment.  The  dlBmissal  of  tbe  bill  In  the 
fonner  suit  has  In  this  principle  its  suffi- 
cient Justification,  and  the  present  plaintiffs 
cannot  avail  themselTes  of  that  finding  as 
an  adjudication  establishing  tb^  right  t» 
keep  the  street  in  front  of  their  lota  in  the 
same  condition  for  all  times  to  come  ae  until 
tbdr  trees  have  become  extinct.  Bee  Oalla- 
her  T.  Jefferson  (decided  at  the  present  term 
of  conrO  101  N.  W.  124. 

2.  We  haTe,  then,  to  ask  whether  the  pro- 
posed improvement  of  the  grade  at  the  place 
in  controversy  is  so  manifestly  nnreasonable, 
or  so  unnecessarily  destructlTe  of  the  plaln- 
tlfla'  property,  that  tbe  court  should  enjoin 
tbe  execution  of  tbe  plan.  As  shown  in  our 
preliminary  statement  of  facts,  the  trees  are 
of  considerable  size,  and  undoubtedly  add  to 
tbe  value,  beauty,  and  comfort  of  the  homes 
of  tbe  plalntifFs.  They  stand  near  the  middle 
of  a  parking  20  feet  In  width.  It  is  not 
claimed  that  placing  the  sidewalk  at  the 
established  grade  will  seriously  injure  the 
lots,  bat  It  is  claimed  that,  unless  the  park- 
ing be  also  lowered,  the  sidewalk  will  occupy 
a  nanow  channel  or  ditch  having  a  tendency 
to  fill  with  snow  in  winter  and  surface  water 
and  mud  in  summer,  and  that  to  bring  the 
parking  down  to  grade  will  ruin  the  trees, 
and  that  this  is  a  sufficient  cause  for  call- 
ing Into  action  the  equity  powers  of  the 
court  It  is  not  an  easy  undertaking  to  lay 
down  any  hard  and  fast  rule  as  to  the  exact 
olrcumstances  or  combination  of  circumstan- 
ces under  which  tbe  court  will  restrain  a 
city  from  the  execution  of  a  proposed  plan 
of  public  Improvement.  Tbe  state  having  in- 
trusted such  work  to  the  municipal  authori- 
ties, the  court  cannot  impose  upon  them  its 
own  ideas  of  utility,  taste,  or  beauty.  It  is 
often  the  case  that  persons  In  municipal  aa- 
thority  find  beauty  in  dead  uniformity,  and 
bend  all  their  energies  to  reproduce  in  their 
streets  tbe  monotony  of  a  checker-board, 
squaring  tbe  angles,  plowing  down  the 
slopes,  filling  up  the  valleys,  leaving  a  por- 
tion of  the  population  perched  on  inaccessi- 
ble heights  and  others  plunged  in  yawning 
depths;  and  if  in  doing  this  work  the  letter 
of  the  law  has  been  fairly  observed  there  is 
no  relief  for  the  property  owner  who  thinks 
himself  Injured,  except  such  as  he  may  de- 
rive from  expressing  his  opinion  upon  the 
subject  It  remains  true,  however,  that  the 
lot  owner  has  a  property  Interest  in  the  shade 
trees  standing  in  the  street  in  front  of  his 
lot,  and,  if  they  are  so  located  as  not  to  be 
an  obstruction  to  tbe  proper  use  of  the  road- 
way or  sidewalk,  the  cl,ty  may  not  arbitrari- 
ly destroy  or  remove  them.  If,  however,  the 
city  duly  adopts  a  plan  for  th€»  Improvement 
of  tbe  street  by  grading  or  otherwise,  and 
tbe  execution  of  such  plan  necessarily  re- 
quires the  destruction  of  the  trees,  their  re- 
moval in  the  prosecution  of  such  work  af- 
fords no  cause  of  acdon  to  the  lot  owner.  To 
tbe  person  who  has  planted  trees,  cared  for 
tbem,  protected  them  against  violence,  and 


has  seen  them  grow  and  develop  Into  things 
of  beauty,  until  he  comes  to  regard  them 
with  genuine  affection,  this  conclusion  is,  no 
doubt,  an  unwelcome  one.  But  the  court 
must  administer  the  law  as  it  finds  it,  and ' 
the  rule  as  we  have  stated  it  is  well  settled. 
Oallaher  v.  Jefferson,  supra;  Brewster  v. 
Davenport,  51  Iowa,  427, 1  N.  W.  737;  Miller 
V.  Webster  City,  94  Iowa,  162,  62  N.  W.  648; 
Dewey  v.  Des  Moines,  101  Iowa,  416^  70  N. 
W.  605;  and  cases  cited  in  27  Am.  &  Bug. 
Bncy.  L.  (2d  Ed.)  123.  The  court  is  not  per- 
mitted to  consider  whether  the  determination 
of  the  city  to  grade  any  particular  street 
is  reasonable  or  unreasonable,  but  it  does 
have  power  to  say  that  the  city  must  take 
reasonable  care  to  do  the  work  so  ordered 
In  a  manner  to  avoid  unnecessary  injury  to 
private  property.  It  follows  that  the  decree 
of  the  trial  court,  so  far  as  it  prohibits  the 
city  from  bringing  the  walk  and  parking 
to  grade,  cannot  be  sustained. 

We  are  not  convinced,  however,  that  the 
grading  may  not  be  accomplished  with  rea- ' 
sonaUe  completeness  and  the  trees  preserv- 
ed. Indeed,  the  record  does  not  seem  to 
make  it  entirely  clear  that  the  city  authori- 
ties intended  to  destroy  them.  It  is  a  mat- 
ter of  quite  common  observation  that  grad- 
ing no  deeper  than  is  here  proposed  is  fre- 
quently accomplished  without  serious  injury 
to  trees  growing  upon  the  natural  surface.  It 
is  inevitable,  of  course,  that  more  or  less  of  the 
roots  lying  near  tbe  surface  will  be  severed, 
but  with  reasonable  care  to  disturb  no  more 
of  them  than  Is  necessary,  and  to  leave  . 
enough  earth  about  the  crown  to  protect  It 
while  nature  repairs  the  loss  by  sending 
down  new  roots  and  strengthening  those  left 
uninjured,  there  Is  at  least  a  fair  prospect 
that  plaintiffs'  fears  for  the  preservation  of 
their  trees  will  not  be  realized.  We  are  in- 
clined, therefore,  in  reversing  the  decree  ap- 
pealed from,  to  remand  the  cause  to  the  dis- 
trict court,  with  directions  to  enter  a  decree 
in  harmony  with  this  opinion,  embracing 
therein  such  specific  directions  or  orders  as 
may  be  found  reasonable  and  necessary  to 
preserve  from  destruction  the  trees  describ- 
ed in  the  petition.  If  such  preservation  be 
found  practicable. 

Beversed. 


BELL  V.  HAMM  et  al. 
(Supreme  Court  of  Iowa.     Nov.  23,  1004.) 

MULCT  I.AW— VIOLATIOR — WABEH0T7SB8. 

1.  The  mainteDance  of  a  cold  storage  ware- 
house, removed  several  blocks  from  defendant's 
saloon,  in  which  defendant  stored  beer  by  the 
car  load,  from  which  beer  was  removed  to  de- 
fendant's saloon  as  needed,  constituted  a  breach 
of  Code  §  2448,  subd.  4,  providing  that  the  sell- 
ing or  keeping  for  sale  of  intoxicating  liquor 
shall  be  carried  on  in  a  single  room,  having  but 
one  entrance  or.  exit,  though  such  warehouse 
was  kept  locked,  and  no  sales  were  made  therein 

Appeal  from  District  Court,  Cass  County; 
O.  D.  Wheeler,  Judge. 
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Action  In  eqaity  to  enjoin  an  Intoxicat- 
ing liquor  nuisance.  There  was  a  decree 
as  against  defendant  W.  S.  Hamm,  and  he 
appeals.    Affirmed. 

De  Lano  &  Meredith,  for  appellant 
James  B.  Bruff,  for  appellee. 

BISHOP,  J.  The  defendant  and  appel- 
lant, W.  S.  Hamm,  operates  a  mulct  saloon 
in  the  city  of  Atlantic,  this  state.  Save  In 
the  respect  presently  to  be  taken  note  of. 
It  is  conceded  tliat  all  the  requirements  of 
law  relative  to  the  conduct  of  such  places 
have  been  compiled  with.  Some  time  be- 
fore the  commencement  of  this  action  the 
Hamm  Brewing  Oompany,  of  whom  appel- 
lant purchased  all  the  beer  dispensed  by 
him  in  bis  saloon,  erected  near  the  railway 
tracks  in  said  city  a  cold  storage  warehouse 
sufficiently  large  to  hold  a  car  load  of  beer, 
and  gave  the  use  thereof  over  to  appellant 
,  for  the  storage  of  beer.  Appellant  purchas- 
ed beer  in  car-load  lots,  and  upon  receipt 
of  each  car  the  beer  was  put  into  storage 
in  said  warehouse.  Thereafter  it  was  re- 
moved to  Ills  saloon,  several  blocks  distant, 
at  such  times  and  in  such  quantities  as  the 
trade  there  demanded.  The  warehouse  was 
kept  locked,  and  it  is  conceded  that  no  sales 
or  delivery  of  beer  were  ever  made,  or  Intend- 
ed to  be  made,  therefrom,  or  otherwise  than 
at  the  saloon.  Based  upon  these  facts,  it 
Is  the  contention  of  appellee  that  the  use 
of  the  warehouse  by  appellant  in  connection 
V  with  his  saloon  constitutes  a  nuisance,  be- 
cause violative  of  sabdivision  4,  {  2448,  of 
the  Code — ^a  part  of  the  mulct  law,  so  called. 
The  provision  Invoked  has  relation  to  the 
place  In  which  the  traffic  in  Intoxicating 
liquor  may  be  conducted,  and  therein  it  is 
specified  that  "said  selling  or  keeping  for 
sale  •  *  •  shall  be  carried  on  In  a  sin- 
gle room  having  but  one  entrance  or  exit" 
Accordingly  we  have  the  question  whether 
one  who  Is  engaged  In  operating  a  mulct  sa- 
loon may  lawfully  use  a  storage  warehouse 
situated  apart  from,  and  wholly  unconnect- 
ed with,  his  saloon  proper,  for  the  sole  pur- 
pose of  storing  liquors  until  such  time  as 
they  may  be  needed  to  supply  the  demands 
of  Ills  saloon  trade.  The  answer  to  this 
question  naturally  enough  depends  upon  the 
construction  to  be  given  the  language  found 
In  the  statute,  and  what  Is  to  be  said  as  to 
the  nature  and  extent  of  the  requirement 
made  thereby.  Intoxicating  liquor  statutes 
are  to  be  given  a  liberal  construction,  to  the 
end  that  evasions  may  be  prevented.  As  an 
aid  to  construction,  we  are  authorized  to 
take  Into  account  the  state  of  the  law  as 
pre-existing,  the  character  of  the  right  sought 
to  be  conferred  or  the  mischief  intended  to 
be  guarded  against  and  the  means  provid- 
ed therefor.  'W'e  may  also  consider  all  mat- 
ters of  fact  Inherent  In  the  conditions  to 
be  affected,  and  which  are  so  far  general  in 
character  that  It  must  be  presumed  the  Leg- 


islature bad  knowledge  thereof,  and  there- 
fore considered  the  same  in  determining  up- 
or  the  scope  and  effect  of  the  enactment 
Now,  it  Is  easily  remembered  that  prior  to 
the  mulct  law  the  traffic  In  Intoxicating  liq- 
uors, with  an  exception  not  necessary  to  be 
here  considered,  was  wholly  forbidden.  Quite 
evidently  the  Legislature  reached  the  con- 
clusion that  the  interest  and  welfare  of  the 
state  required  that  in  localities  where  de- 
manded, the  traffic  should  be  tolerated,  if 
not  directly  authorized.  By  the  passage  of 
the  mulct  law  the  rule  theretofore  in  force 
was  broken  in  upon,  to  the  extent  that  it  Is 
now  provided  that  certain  conditions  and 
requirements  being  compiled  with,  no  per- 
son engaging  In  the  traffic  shall  be  subject- 
ed to  the  penalties  prescribed  in  the  general 
statute.  We  think  it  fair  to  say  that  the 
Legislature  must  have  contemplated  that  In 
certain  places,  at  least  the  prescribed  condi- 
tions would  be  complied  with,  and  that  di- 
vers and  sundry  persons  would  engage  in 
the  traffic.  Indeed,  the  law,  upon  its  face, 
invites  a  re-entry  of  the  open  saloon;  and, 
while  withholding  a  welcome,  it  promises 
toleration  and  protection.  It  must  be  said 
further  that  the  lawmaking  power  expected 
that  with  the  saloon  there  would  come  many, 
if  not  all,  of  the  evils  that  are  generally  at- 
tributed thereto.  And  evidently  it  was  ree- 
o^ized  that  the  maximum  of  such  evils, 
generally  speaking.  Is  reached  when  the  busi- 
ness is  carried  on  in  dark,  unfrequented,  or 
out  of  the  way  places;  that  the  minlmnm 
may  be  hoped  for  only  by  confining  the  pla- 
ces of  traffic  to  business  districts,  and  each 
place  being  so  arranged  that  every  passer- 
by may  see  all  transpiring  therein.  Abso- 
lute publicity,  tben,  seems  to  be  the  domi- 
nating thought  of  the  statute.  In  effect  tbe 
declaration  is  that  he  who  keeps  for  sale 
and  he  who  sells  shall  do  so  wlthont  sub- 
terfuge or  evasion,  and  in  the  full  gaze  of 
all  with  whom  concern  may  lead  to  scruti- 
ny. No  other  reason  for  the  provision  pre- 
sents itself  to  onr  minds,  or  is  suggested  in 
argument  by  counsel.  Accepting  such  to  be 
the  purpose  of  the  statute,  we  come  to  tbe 
question,  wliat  is  meant  by  the  language 
found  therein,  "said  selling  or  keeping  for 
sale  shall  be  carried  on  In  a  single  room," 
etc.?  We  think  there  can  be  but  one  answer 
to  this  question.  Put  In  plain  language,  the 
Legislature  has  said  to  all  who  may  propose 
to  engage  In  tbe  traffic  that  the  right  to  do 
so  shall  be  subject  to  the  imperative  condi- 
tion that  the  business  of  keeping  liquors  In- 
tended to  be  sold,  as  well  as  the  business 
of  selling,  on  the  part  of  any  particular 
dealer,  shall  be  confined  to  one  room.  It 
is  immaterial,  therefore,  that  in  this  partlcn- 
lar  case  it  does  not  appear  that  any  sales 
had  been  made  or  are  Intended  to  be  made 
from  the  warehouse.  The  business — and  this 
includes  keeping  for  the  purpose  of  sale  as 
well  as  the  selling — must  be  carried  on  with- 
in the  four  walls  of  a  single  room.    It  Is 
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suggested  on  the  part  of  appellee  that  It 
must  have  been  wltbln  the  legislative  con- 
templation tliat  If  the  light  were  conceded 
to  every  saloon  keeper  to  store  liquors  in 
one  or  a  hundred  places  outside  of  his  sa- 
loon, and  in  oat  of  the  way  places,  It  would 
not  only  make  illicit  traffic  possible,  but  al- 
together probable.  However  this  may  be, 
we  are  diBi>osed  to  believe  that  .it  was  in- 
tended to  guard  against  the  possibility,  even, 
and  we  think  the  Legislature  has  spoken 
clearly.  This  being  true,  it  is  our  duty  to 
enforce  the  law  as  we  find  It  If  the  re- 
striction is  harsh  or  unnecessary,  it  la  for 
tbe  Legislature  to  give  relief,  and  not  for 
the  courts.  The  conclusion  reached  la  in 
harmony  with  our  former  holdings.  Bartel 
V.  Hobson,  107  Iowa,  644,  78  N.  W.  689; 
Cameron  v.  Fellows,  109  Iowa,  534,  80  N.  W. 
567;  Carter  v.  Miller,  111  Iowa,  467,  82  N. 
W.  830;  Carter  v.  Bartel,  110  Iowa,  211,  81 
N.  W.  462;  State  v.  Bussamus,  108  Iowa, 
11,  78  N.  W.  700;  Ritchie  v.  Zalesky,  98 
Iowa,  589,  67  N.  W.  399;  Powers  v.  Klatt, 
111  Iowa,  357,  82  N.  W.  752;  Garrett  T. 
Bishop,  113  Iowa,  23.  84  N.  W.  923;  State  ▼. 
VIers,  82  Iowa,  897,  48  N.  W.  732;  State  ▼. 
Snyder,  108  Iowa,  206,  78  N.  W.  807.  The 
recent  case  of  State  v.  Donahue,  120  Iowa, 
154,  94  N.  W.  603,  is  not  in  conflict  What 
we  there  held  was  simply  that  a  place  for 
refrigeration  might  be  partitioned  off  from 
tbe  saloon  room,  If  thereby  tbe  one-room 
effect  was  not  destroyed,  and  such  refriger- 
ator was  not  adapted  to  or  fitted  up  as. a 
aalesroom,  and  could  not  be  resorted  to  for 
that  purpose. 

We  think  the  decree  of  the  trial  cdurt  was 
warranted,  and  it  is  affirmed. 


VAN  BUREN  COUNTT  SAV.  BANK  ▼. 
STERLING  WOOLBN  MILLS  CO. 

(Supreme  Court  of  Iowa.     Nov.  22,  1904.) 

BANKS   AND    BANKING — CONDITIONAI.    AOOKPT- 
ANCB  OF  WOBTHLBSS  CHECK— APPLICA- 
TION OF  DEPOSITS. 

1.  A  banker,  who  was  also  treasurer  of  a  cor- 
poration, kept  his  account  on  the  bankbooks  in 
the  form  of  an  account  between  the  corporation 
and  the  bank.  He  became  abort  in  hla  accounts 
m»  treasurer,  and  on  reorganization  of  the  bank 
as  m  savings  bank,  and  the  giving  of  a  check  by 
tbe  corporation  in  favor  of  the  treasurer  on  the 
old  bank  for  the  amoont  which  that  bank,  re- 
garded as  identical  with  the  treasurer,  owed  the 
corporation,  the  treasurer  agreed  with  the  cash- 
ier of  the  savings  bank  that,  inasmuch  as  the 
old  bank  did  not  have  a  credit  with  the  sav- 
ir.n  bank  equal  to  the  amount  of  the  check, 
this  amount  should  be  placed  to  the  credit  of 
the  treasurer,  as  such,  on  the  savings  bank's 
books,  and  he  should  draw  a  check  on  that  bank 
in  favor  of  tbe  old  bank  for  tbe  difference  be- 
tween the  amount  due  the  corporation  from  the 
old  bank  and  the  amount  of  the  old  bank's  cred- 
it with  the  savings  bank,  which  check  should 
be  charged  to  the  account  of  the  treasurer  as 
such.  A  passbook  was  issued  to  the  corpora- 
tion, which  showed  the  former,  but  not  the  lat- 
ter, check.  The  corporation  had  no  direct  ac- 
cotut  with  tbe  savings  bank.  Held  that,  as 
the   eadiier  had   no   authority   to   accept   the 


worthless  check  on  the  old  bank  and  charge  tbe 
savings  bank  with. the  amount  thereof,  and  as 
the  corporation  could  not  accept  only  that 
part  of  the  arrangement  accepting  the  check 
wliich  was  favorable  to  it,  it  was  not  entitled 
to  be  credited  with  amount  of  the  worthless 
check  without  being  debited  with  the  amount  of 
the  other. 

2.  The  treasurer  of  a  corporation  was  short  in 
hiF  accounts,  and  overdrew  his  account  as  treas- 
urer at  plaintiff  bank  to  pay  checks  on  him  by 
the  corporation.  By  agreement  with  the  bank 
he  deposited  his  own  funds  to  protect  his  over- 
drafts, but  also  checked  from  his  treasurer's 
account  to  pay  his  private  debts.  Later,  with- 
out authority,  he  executed  the  note  of  the  cor- 
poration to  cover  his  shortage.  T^e  amoont  of 
his  private  funds  deposited,  minus  the  amount 
dtecked  out  to  pay  his  private  debts,  left  a  re- 
mainder which  was  smaller  than  the  amount  of 
his  shortage  as  treasurer  by  about  the  amount 
of  the  unauthorized  note.  Held  that,  as  the  de- 
posits of  private  funds  were  by  agreement  made 
to  protect  the  overdrafts  as  treasurer,  the  bank 
could  not  as  against  the  corporation,  apply 
them  to  the  deficit  arising  from  the  checks  in 
payment  of  individual  indebtedness,  and  hence 
could  not  recover  on  the  note  on  the  ground  that 
the  corporation  had  received  the  benefit  thereof. 

On  rehearing. 

For  former  opinion,  see  94  N.  W.  945. 

The  plaintiff  brings  this  action  to  recover 
on  four  notes,  two  of  which  are  admitted  to 
have  been  made  by  the  defendant,  and  are 
valid.  The  other  two  were  executed  by  the 
defendant's  treasurer  without  authority,  as 
claimed,  and  are  contested.  By  an  amend- 
ment to  Its  petition  the  plaintiff  asks  to  re- 
cover tbe  amount  represented  by  the  last 
notes  on  account  of  the  defendant's  use  of 
tbe  money,  and  asks  that  tbe  notes  be  re- 
formed by  adding  thereto  tbe  defendant's 
signature.  The  defendant  pleads  a  counter- 
claim, tbe  material  part  of  which  will  appear 
by  the  following  statement  compiled  from 
tbe  plekdings  and  the  finding  of  facts  by  the 
trial  court:  Prior  to  the  16th  day  of  Jan- 
uary, 1894,  George  W.  Sharp  was  tbe  owner 
and  operator  of  a  private  bank  at  Farming- 
ton,  Iowa,  called  the  "Van  Buren  County 
Bank."  For  some  time  before  that  he  had 
also  been  the  treasurer  of  the  defendant 
On  this  particular  date  tbe  plaintiff  com- 
menced business  as  a  savings  bank  under 
tlie  state  law,  with  Sharp  as  its  president 
and  James  W.  Lapsley  as  its  cashier;  both 
having  occupied  those  positions  in  the  old 
bank,  to  which  the  plaintiff  was  in  reality 
the  successor.  Tbe  business  of  the  old  bank 
was  closed  out  by  Sharp  and  Lapsley, 
through  the  plaintiff.  The  account  between 
the  defendant  and  its  treasurer.  Sharp,  was 
kept  on  the  bookd  of  the  old  bank  under  the 
heading,  "Van  Buren  County  Bank,  in  Ac- 
count with  Sterling  Woolen  Mills  Co." 
Sharp  continued  as  the  president  of  the 
plaintiff  and  as  tbe  treasurer  of  the  defend- 
ant until  his  death,  in  June,  1897.  The  man- 
ner of  keeping  his  account  with  the  defend- 
ant remained  unchanged  after  the  organiza- 
tion of  the  plaintiff  up  to  the  10th  day  of 
May,  1894,  at  which  time  Sharp,  as  tbe  de- 
fendant's treasurer,  and  as  the  Van  Buren 
County  Bank,  owed  tbe  defendant  $10,380. 
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On  this  day  the  defendant  drew  a  check  for 
this  amount  on  the  old  bank  In  favor  of 
Sharp,  as  treasurer,  and  delivered  it  to  liim. 
At  this  time,  however,  the  old  bank  bad  only 
$1,110,  in  round  numbers,  to  its  credit  in 
the  plaintiff  bank,  and  as  a  matter  of  fact 
Sharp  was  short  the  balance  due  the  de- 
fendant; but  this  situation  was  unknown  to 
it  until  three  years  after  the  death  of  Sharp. 
After  receiving  the  check.  Sharp  and  the 
plaintltTs  cashier,  Lapsley,  agreed  that  the 
amount  thereof  should  be  placed  to  the  cred- 
it of  Sharp,  as  treasurer,  on  the  books  of 
the  plaintiff,'  and  that  Sharp,  as  treasurer, 
should  draw  his  check  on  the  plaintiff  in 
favor  of  the  old  bank  for  $9,000,  which  should 
be  ctiarged  to  his  account  as  treasurer  on 
the  plaintiff's  books.  This  arrangement  was 
carried  out  A  bank  passbook  was  after- 
wards delivered  to  the  defendant's  secretary, 
headed,  "Q.  W.  Sharp,  Treasurer,  in  Ac- 
count with  Sterling  Woolen  aiills  Co."  But; 
for  the  purpose  of  concealing  the  true  sit- 
uation of  affairs,  it  showed  only  the  charge 
of  $10,380  against  Sharp.  The  check  for  $9,- 
000,  which  he  had  drawn  in  favor  of  the 
old  bank,  and  which  had  been  charged  to  his 
account  on  the  plaintifTs  books,  did  not  ap- 
pear on  the  passbook  delivered  to  the  de- 
fendant. He  also  checked  on  this  account 
for  the  payment  of  his  private  debts,  the 
larger  part  of  which  was  due  the  plaintiff. 
The  total  amount  of  such  fund  deposited  was 
In  excess  of  his  indebtedness  to  the  defend- 
ant on  the  10th  day  of  May,  1894.  The  de- 
fendant claims  that  it  is  entitled  to  credit 
for  $10,380,  represented  by  Its  check,  without 
any  deduction  on  account  of  the  $9,000 
check,  and  also  for  the  amount  subsequently 
deposited  by  Sharp  from  his  private' funds, 
without  deducting  the  amount  checked  there- 
from for  the  lutyment  of  his  debts  to  the 
plaintiff  and  others.  The  case  was  trans- 
ferred to  the  equity  side  of  the  court  and 
referred  to  a  referee,  whose  finding  In  fa- 
vor of  the  defendant  was  confirmed  by  the 
district  court  The  plaintiff  appeals.  Af- 
firmed. 

Hollingrsworth  &  Blood,  for  appellant.  W. 
K.  u:nke  and  Mitchell,  Sloan  &  McBeth, 
for  appellee. 

SHERWIN,  J  The  facts  found  by  the 
referee  are  substantially  as  set  forth  above, 
and  are  practically  conceded;  the  conten- 
tion being  over  the  legal  principles  applica- 
ble thereto.  The  referee  and  the  district 
court  both  found  the  defendant  entitled  to 
credit  for  the  full  amount  of  the  check 
drawn  by  the  defendant,  and  that  the  $9,- 
000  check  was  Illegal,  and  not  a  valid  charge 
figalnst  the  defendant  The  acceptance  of 
the  defendant's  check  by  the  plaintiff, 
through  its  cashier,  I^apsley,  was  expressly 
conditioned  upon  the  agreement  that  the 
actual  credit  created  thereby  should  be  only 
the  difference  between  that  sum  and  the 


sum  of  $9,000,  represented  by  tbe  check 
drawn  by  Sharp  as  treasurer.  la  other 
words,  while  Lapsley  consented  to  credit 
Sharp's  account  as  treasurer  with  the  amonnt 
due  the  defendant  from  him,  It  was  done 
only  upon  the  condition  that  a  check  for  $9,- 
000  In  favor  of  the  old  bank  be  deposited 
at  the  same  time,  and  as  a  part  of  tbe  same 
transaction,  to  be  entered  as  a  charge  against 
that  credit.  It  was  presumed  that  this  meth- 
od of  handling  the  transaction  would  fully 
protect  the  plaintiff,  and  at  tbe  same  time 
assist  Sharp  in  longer  concealing  his  ap- 
propriation of  the  defendant's  funds.  Laps- 
ley,  as  the  plaintiflTs  cashier,  had  no  right 
or  authority  to  accept  a  worthless  check  on 
another  bank,  and  charge  the  plaintiff  with 
the  amount  thereof.  Zane  on  Banking,  { 
160;  Clarke  Nat  Bank  v.  Bank  of  Albion. 
62  Barb.  592;  Bank  v.  Bank,  16  N.  Y.  125, 
69  Am.  Dec.  678.  Had  he  done  so,  be  would 
not  only  have  acted  without  authority,  but 
would  have  been  practicing  a  fraud  upon 
his  principal.  Nor  was  the  defendant,  or 
Sharp,  as  its  treasurer,  entitled  to  credit 
for  tbe  full  amount  of  the  check.  Neither 
the  old  bank  nor  Sharp  had  funds  against 
which  it  could  be  charged;  hence  whatever 
right  accrued  to  the  defendant  on  acconnt 
of  the  transaction  arose  from  the  agreement 
between  Sharp  and  the  plaintiff's  cashier. 
Lapsley.  It  should  be  borne  In  mind  in  this 
connection  that  this  was  not  a  deposit  of 
money,  against  which  an  unauthorized  check 
was  drawn,  but  a  credit  agreed  upon  by 
Lapsley  and  Sharp.  If  It  be  true,  then,  that 
the  defendant's  rights  are  based  solely  upon 
the  agreement  made  at  that  time,  and  are 
to  be  measured  thereby,  It  seems  to  follow 
as  a  sound  proposition  of  law  that  tbe  de- 
fendant cannot  claim  the  benefit  of  that  part 
of  the  agreement  which  is  favorable  to  it 
and  reject  the  rest.  Anderson  v.  Walker 
(Tex.  Civ.  App.)  49  S.  W.  937;  Key  v.  Nat 
Life  Ins.  Co.,  107  Iowa,  440,  78  N.  W.  68. 
The  defendant  had  no  direct  account  with 
the  bank.  Its  account  was  with  its  treas- 
urer, who,  as  suoh,  opened  the  account  with 
tbe  bank.  The  defendant  drew  all  checks 
on  its  treasurer,  as  it  was  required  to  do  by 
its  by-laws.  True,  these  checks  were  made 
payable  through  the  bank,  and  were  In  fact 
paid  by  the  bank  in  the  first  instance,  but 
they  do  not  appear  to  have  been  charged  to 
Sharp's  account  as  treasurer  until  he  gave 
his  check  for  the  amounts  so  paid.  The  $10,- 
I  880  check  was  drawn  in  favor  of  Sharp  as 
i  treasurer  and  delivered  to  him,  and  it  was 
he  who  negotiated  with  the  plaintiff  the 
amount  of  credit  he  should  receive  on  ac- 
count of  the  trausaction.  That  be  and  Laps- 
ley  deliberately  and  fraudulently  dectived 
the  defendant  admits  of  no  doubt;  but  there 
was  no  misappropriation  of  funds  by  the 
plaintiff,  for  the  reason  that  no  money  was 
deposited  by  the  defendant  or  by  Sharp  for 
its  benefit,  and  no  credit  was  given  the  de- 
fendant or  Sharp  as  its  treasurer  beyond  tbe 
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amount  agreed  npon  by  Sharp  and  Lapsley. 
The  passbook  delivered  to  tbe  defendant  (by 
whom  does  not  certainly  appear)  was  evi- 
dently Intended  to  deceive,  for,  vblle  it 
showed  the  true  amount  which  Sharp  owed 
the  defendant.  It  did  not  show  the  true  con- 
dition of  his  account  with  the  bank.  Sharp 
was  not  to  receive  a  salary  as  treasurer, 
but  it  was  the  understanding  that  he  should 
have  the  use  of  the  defendant's  money  In 
his  banking  business;  and  under  such  an 
agreement  it  could  not  be  expected  that  be 
tvouid  always  have  the  entire  fund  on  liand, 
either  la  cash  or  as  a  credit  in  the  bank. 
But,  however  this  may  be,  the  credit  in  the 
passbook  could  only  operate  as  an  estoppel 
against  the  bank  if  It  were  found  responsible 
for  the  deception,  and  no  estoppel  ia  pleaded 
or  relied  ui>on.  It  therefore  follows  that  the 
Judgment  cannot  be  sustained  on  the  theory 
advanced  by  the  referee  and  adopted  by  the 
trial  court 

But,  notwithstanding  this,  the  plaintiff  ia 
not  entitled  to  a  Judgment  against  the  de- 
fendant By  the  terms  of  the  agreement 
between  Sliarp  and  Lapsley,  when  the  for- 
mer's account  as  treasurer  was  transferred 
from  the  old  to  the  new  bank  Sharp  was  to 
make  good  the  $9,000  shortage  by  deposits 
from  his  private  funds  from  time  to  time. 
The  defendant  having  no  knowledge  of  the 
shortage  or  of  the  true  condition  of  Its 
treasurer's  account  with  the  bank,  checked 
on  its  account  as  represented  by  its  pass- 
book, wliich  resulted  in  frequent  overdrafts. 
The  referee  found  as  a  fact  that  Sharp  un- 
dertook to  protect  tbeee  overdrafts  by  de- 
positing his  own  funds  from  time  to  time 
as  they  occurred,  until  the  total  of  such  de- 
posits amounted  to  $11,350.  Of  this  sum 
•ST.tSOO  was  deposited  In  different  sums  and 
at  different  -times  prior  to  and  on  the  29th 
day  of  September,  1894.  $750  on  December 
31.  1894,  and  $3,000  March  30,  1895.  From 
the  7th  of  November,  1894,  to  the  19th  day 
of  November,  '  1895,  inclusive.  Sharp  drew 
checks  amounting  to  $9,300  on  bis  account 
as  treasurer  In  favor  of  the  appellant  bank 
to  reimburse  It  for  money  paid  out  on  his 
account.  Therefore  at  the  time  of  the  March 
.30,  1895,  deposit  of  $3,000  he  had  drawn 
from  his  treasurer's  account  for  big  private 
use  $950  more  than  bis  deposits  from  his 
priTate  funds.  On  the  10th  of  October,  1896, 
be  executed  notes  as  defendant's  treasurer 
.iggrcgatlng  the  sum  of  $5,000,  which  were 
given  to  the  appellant  to  cover  a  part  of  the 
shortage  in  his  account  as  treasurer,  and  this 
sum  was  placed  to  his  credit.  He  after- 
wards drew  $3,000  more  from  this  account 
for  his  private  use.  It  appears,  then,  that 
hla  total  deposits  from  private  funds,  treat- 
ing the  $5,000  credit  of  October  10,  189«,  as 
such,  aggregated  $16,350,  and  the  aggregate 
amonnt  drawn  therefrom  for  private  use_ 
was  $12,300.  Conceding  that  the  defendant' 
has  bad  the  benefit  of  the  difference  between 
these  two  sums,  $4,050,  the  shortage  of  $4,- 


661  found  by  the  referee  and  trial  court  is 
not  too  large.  If  Sharp  deposited  the  various 
sums  speclfled  for  the  payment  of  the  de- 
fendant's overdrafts,  as  found  by  the  ref- 
eree, we  think  the  defendant  was  and  ia  en- 
titled to  the  benefit  of  such  deposits.  They 
were  made  to  reimburse  the  bank  for  the 
money  it  luid  paid  out  for  the  defendant 
and  it  could  not  thereafter  change  the  char- 
acter of  the  transaction,  and  rightfully  ask 
that  such  sums  be  applied  elsewhere  for  its 
benefit 

The  execution  of  the  notes  by  Sharp  as 
treasurer  was  wholly  unauthorized,  and  did 
not  bind  the  defendant;  nor  does  it  appear 
that  the  defendant  was  benefited  by  the  cred- 
it given  Sharp  on  account  thereof;  hence  the 
referee  and  the  trial  court  rightly  excluded 
them  from  consideration  In  determining  the 
state  of  the  account  between  the  parties. 

We  reach  the  satisfactory  conclusion  that 
the  Judgment  In  this  case  should  be  and  it  la 
affirmed. 


CRAWFORD  T.  FT,  DODGE  PLASTER  CO. 

et  ol. 
(Supreme  Cionrt  of  Iowa.     Nov.  22;  1904.) 

COHFOBATIONS — STOCK — OWREBSHIP — ^EVI- 
DENCC — DECBEE — BIOHT   TO   OBJECT. 

1.  In  an  action  to  recover  certain  corporate 
stock,  evidence  held  to  support  a  finding  that 
the  stock  in  controversy  was  the  property  of 
plaintiff. 

2.  In  an  action  to  recover  certain  corporate 
stock,  plaintiff  alleged  conversion  of  the  stock, 
and  asked  judgment  for  its  value.  Plaintiff's 
father  answered,  claiming  that  the  stock  be- 
lorged  to  his  wife,  and  filed  a  cross-petition  to 
recover  a  stock  dividend  thereon,  and  that  the 
same  be  decreed  to  belong  to  the  wife,  who  in- 
tervened, praying  the  same  relief.  The  corpo- 
ration and  its  president,  who  were  parties  de- 
fendant, answered,  denying  that  the  stock  had 
been  fraudulently  issued,  and  prayed  that  the 
rival  parties  litigate  their  claims,  and  that,  if 
it  be  adjudged  that  the  shares  belonged  to  the 
plaintiff,  the  certificates  produced  In  court  by 
the  wife  be  canceled,  and  that  other  certificates 
be  issued  to  the  rightful  owner.  Plaintiff  an- 
swered the  cross-petition,  admitting  the  good 
faith  of  the  issuance  of  the  stock,  and  prayed 
"as  in  the  petition."  Held,  that  plaintiff  not 
having  appealed  from  a  decree  directing  cancel- 
lation of  the  stock  in  the  hands  of  the  inter- 
vener and  the  issuance  of  new  stock  to  plaintiff, 
the  otlier  parties,  against  whom  no  judgment 
was  entered,  had  no  standing  to  object  that  the 
decree  should  have  been  for  the  value  of  the 
stock. 

Appeal  from  District  Court  Webster  Coun- 
ty; J.  R.  Whltaker,  Judge. 

Controversy  over  the  ownership  of  certain 
shares  of  stock  in  the  Ft  Dodge  Plaster 
CJompany.  The  court  decreed  that  27  shares 
In  the  hands  of  the  Intervener  be  canceled, 
and  others  in  their  stead  be  issued  to  tbe 
plaintiff.  The  defendant  R.  W.  Crawford 
and  his  wife,  the  Intervener,  appeal.  Af- 
firmed. 

Wright  &  Nugent  and  Kenyon  &  OTonnor. 
for  appollants.  Healy  Bros.  &  KoUnhor,  for 
O.  J.  Crawford.  A.  N.  Botsford,  for  other  op- 
pellees. 
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LADD,  J.    In  the  early  part  of  January, 

1899,  the  plaintiff  and  his  father,  R.  W.  Craw- 
ford, one  of  the  defendants,  procured  an 
option  on  an  80-acre  tract  of  land  near  Ft. 
Dodge,  in  t^e  name  of  the  former  as  trustee, 
with  a  Tiew  of  prospecting  for  gypsum  and 
organizing  a  company  to  handle  it  A  suffi- 
cient number  of  holes  were  sunk  to  demon- 
strate that  the  surface  was  underlaid  with 
that  material,  and  on  March  7,  1899,  the 
balance  of  the  cash  payment  of  $1,000  was 
made,  and  a  deed  was  taken  in  the  name  of 
E.  W.  Crawford's  wife,  who  executed  a  note 
for  the  unpaid  purchase  price,  $1,000,  and 
secured  its  payment  by  a  mortgage  on  the 
land.  There  Is  some  controyersy  concerning 
the  reason  the  deed  was  taken  in  her  name 
instead  of  C.  J.  Crawford's,  but  the  record 
has  satisfied  us  that  tliis  was  a  mere  matter 
of  convenience,  and  that  the  enterprise,  re- 
gardless of  the  source  of  the  money  paid 
on  the  land,  was  a  Joint  one  of  father  and 
son.  Thereafter  they  acted  together  in  pro- 
moting a  corporation,  with  capital  stock  of 
$34,000,  to  which  this  land  was  conveyed, 
subject  to  the  mortgage,  for  $7,000  in  stock. 
Of  this,  one  half,  or  35  shares,  were  issued 
to  B.  W.  Crawford  and  wife,  and  the  other 
half  to  O.  J.  Crawford.  Besides  this,  C.  J. 
Crawford  took  30  shares,  for  which  he  paid 
$3,000.  Later,  the  capital  proving  insuffi- 
cient, 60  shares  more  were  issued,  of  which 
C.  J.  Crawford  took  10,  making  75  shares 
in  all  held  by  him.  Up  to  this  time  there 
bad  been  no  dilution  of  the  stock,  save  pos- 
sibly in  the  price  of  the  land;   but  in  May, 

1900,  a  stock  dividend  of  60  per  cent  was 
declared.  At  that  time  Emil  Durr  was  pres- 
ident and  R.  W.  Crawford  secretary  of  the 
company.  The  proportion  of  the  stock  divi- 
dend to  be  Issued  to  C.  J.  Crawford  was  37 
shares.  A  certificate  of  10  of  these  was  de- 
posited with  Durr  as-  collateral  security,  and 
certificates  for  the  remaining  27  shares,  duly 
signed  by  Durr  as  president,  were  in  the 
hands  of  the  secretary.  In  January,  1901, 
the  son  was  compelled  to  undergo  a  surgical 
operation,  from  any  assistance  in  which  his 
wife  seems  to  have  Insisted  upon  excluding 
the  father.  The  latter  became  much  incens- 
ed, and  immediately  mailed  the  certificate 
of  the  27  shares  of  stock  to  the  president 
of  the  company,  with  the  request  that  it  be 
canceled,  and  in  lieu  thereof  a  like  amount 
of  stock  be  Issued  to  B.  W.  Crawford's  wife. 
This  request  was  complied  with,  and  the 
stock  certificates  delivered  accordingly  to  the 
Intervener,  Clara  A.  Crawford.  The  conten- 
tion of  the  defendant  B.  W.  Crawford  and 
the  intervener  is  that  the  former  conducted 
the  negotiations  for  the  land  in  his  own  in- 
terest and  that  he  advanced  his  own  money 
in  payment  thereof,  and  that  the  profits 
thereon  were  to  be  divided  with  C.  J.  Craw- 
ford only  on  condition  that  the  latter  pro- 
cured his  wife's  signature  to  a  deed  of  cer- 
tain business  property  In  Ft.  Dodge.  Prob- 
ably owing  to  &iancial  difficulties,  thia  prop- 


erty had  been  conveyed  by  B.  W.  Crawford 
to  one  Aldee  in  bis  lifetime,  and  the  latter, 
since  deceased,  had  devised  all  his  estate  to 
the  children  of  Crawford;  being  Mary  A. 
Crawford  and  the  platntiflu  On  the  ground 
that  this  real  estate  in  truth  belonged  to  their 
father,  the  devisee  executed  a  conveyance 
at  his  request  to  his  wife,  but  the  wife  of 
O.  J.  Crawford  persistently  refused  to  Johi 
her  husband  therein.  Possibly  B.  W.  Craw- 
ford did  say  t^  liis  son  that  he  should  have 
one-half  of  the  profits  on  the  land  deal  if  be 
procured  his  wife's  signature,  and  the  sod 
may  have  imdertaken  to  do  so.  But  the  son 
did  not  agree  to  waive  his  Interest  in  these 
profits,  should  he  fail  to  obtain  the  signa- 
ture, and,  as  he  was  entitled  to  a  sliare  hi 
any  event,  it  was  not  within  the  power  of 
the  father  to  deprive  him  of  the  right  there- 
to by  arbitrarily  imposing  the  condition  men- 
tioned. Nor  does  the  record  indicate  that 
such  was  his  original  purpose.  The  division 
was  equitable,  and,  as  we  think,  in  accord- 
ance with  the  understanding  of  the  parties. 
Tills  view  is  confirmed  by  thehr  long  ac- 
quiescence therein.  No  objection  whatever 
was  raised  to  the  division  of  the  stock  as 
made  until  the  incident  related,  and  we  are 
not  Inclined  to  give  credit  to  the  claim  of 
B.  W.  Crawford  that  it  occurred  without  his 
knowledge.  At  the  most  procuring  the  sig- 
nature was  but  a  part  of  the  consideration, 
and  the  remedy  if  any,  available,  was  not 
in  seizing  and  attempting  to  appropriate  the 
son's  stock,  but  In  an  action  for  damages. 
Without  undertaking  to  review  the  evidence, 
we  are  content,  as  is  our  custom  in  such 
cases,  to  state  merely 'our  conclusions.  The 
record  amply  sustains  the  finding  that  the 
stock  in  controversy  belonged  to  the  plain- 
tiff. 

2.  Appellants  also  insist  that  the  court  err- 
ed in  not  rendering  Judgment  for  the  value 
of  the  27  shares  of  stodc,  in  accordance 
with  the  prayer  of  the  petition.  Instead  of 
decreeing  that  the  Intervener  surrender  the 
certificates  for  cancellation,  and  that  oth- 
ers be  issued  to  plaintiff  in  their  stead,  as 
prayed  In  the  answer  of  the  defendants  Emil 
Durr  and  the  Ft  Dodge  Plaster  Company. 
In  order  to  dispose  of  this  question,  a  some- 
wliat  detailed  statement  of  the  issues  seems 
necessary:  The  petition  alleged  the  conTe^ 
sion  of  the  stock,  and  asked  Judgment  for 
its  value.  The  answer  and  cross-petition  of 
B.  W.  Crawford,  secretary,  alleged  that  his 
wife,  the  Intervener,  owned  the  land;  that 
she  conveyed  it  to  the  company  in  considera- 
tion of  70  shares  of  the  stock;  that  O.  J. 
Crawford,  when  secretary  of  the  company, 
fraudulently  Issued  3S  of  these  to  himself: 
that  of  the  stock  dividend  certificates  for  17 
shares  were  issued  on  account  of  these;  that 
defendant  first  became  aware  of  the  dive^ 
sion  of  said  stock  in  January,  1901,  and 
thereupon  caused  the  27  shares  in  contro- 
versy to  be  issued  to  his  wife,  to  whom  they, 
with  20  more,  being  enough  to  make  op  the 
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35  shares  Issued  to  O.  J.  Crawford,  and  the 
stock  dividend  tb««OD,  now  In  plalntifTs 
name,  of  right  belonged;  and  he  prayed  that 
Clara  A.  Crawford  be  made  a  party;  that 
she  be  decreed  the  owner  of  the  27  shares 
of  the  stock,  and  that  plaintiff  be  ordered 
to  transfer  to  her  the  remalnUiK  26  shares; 
and  that  be  pay  to  the  company,  for  her  ben- 
efit, all  dividends  received  by  him  on  the 
35  shares.  Clara  A.  Crawford  Intervened, 
and  In  her  petition  against  plaintiff  and  de- 
fendants repeated  the  allegations  of  the 
above  answer  and  cross-petition,  and  prayed 
as  therein  stated,  with  this  addition:  that 
she  have  Judgment  for  the  dividends  paid 
on  the  35  shares  against  C.  J.  Crawford  and 
the  company,  and  also  for  the  value  of  any 
shares  of  stock  which  may  not  be  ordered 
returned  to  her.  In  response  to  the  plain- 
tiff's petition  and  the  petition  of  intervention, 
Emil  Durr,  the  president,  and  the  company 
answered  that  neither  of  them  bad  any  in- 
terest in  the  controversy  over  the  ownership 
of  the  stock;  that  it  was  issued  to  the  parties 
entitled  thereto  according  to  the  subscription, 
and  the  information  furnished  by  the  par- 
ties; that  if  either  C.  J.  or  R.  W.  Crawford 
issued  certificates  wrongfully,  as  alleged, 
it  was  done  to  further  his  own  purposes,  and 
was  not  binding  on  the  company;  that  in 
any  event  the  issuance  of  the  S5  shares  to 
C.  J.  Crawford  had  been  ratified  by  B.  W. 
Crawford  and  wife;  that  these  defendants 
had  acted  throughout  in  good  faith,  and  were 
ready  to  bide  the  orders  of  the  court;  and 
tbey  prayed  that  the  Crawfords  be  treated 
as  rival  claimants  for  the  stock  in  contro- 
versy, and  these  defendants  l>e  protected 
against  the  claims  of  either,  and  that  it  be 
adjudged  to  whom  the  shares  belonged,  and, 
if  to  plaintiff,  that  the  certificates  for  the 
27  shares  be  produced  in  court  by  R.  W.  and 
Clara  A.  Crawford  and  canceled,  and  that 
certificates  be  issued  to  the  rightful  owner, 
and,  if  the  equities  be  found  In  favor  of  the 
Intervener,  Clara  A.  Crawford,  or  R.  W. 
Crawford,  then  that  the  stock  be  conformed 
In  the  owner;  and  that  these  defendants  be 
relieved  from  the  payment  of  any  costs. 

In  reply  to  this  answer,  the  plaintiff  admit- 
ted the  good  faith  asserted,  and,  after  men- 
tioning many  other  matters  not  necessary 
to  set  out,  prayed  "as  in  the  petition."  In 
his  answer  to  the  petition  of  Intervention, 
he  asked  that  it  be  dismissed,  and  that  he 
might  have  the  Judgment  asked  in  his  peti- 
tion; and  substantially  the  same  prayer  is 
found  In  the  reply  to  the  answer  and  cross- 
petition  of  R.  W.  Crawford,  secretary.  It  is 
to  be  noted  that  R.  W.  Crawford  did  not 
claim  to  own  the  stock.  It  was  Issued  to  the 
Intervener,  and  the  evidence  was  conclu- 
sive that  it  was  owned  either  by  her  or  the 
plaintiff.  The  finding  that  it  was  not  her 
property,  as  already  stated.  Is  sustained  by 
the  evidence;  and  the  dismissal  of  her  peti- 
tion of  intervention  was  not  only  appropriate 
relief  against  her,  bat  precisely  that  for 
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which  the  plaintiff  prayed.  The  adjddication 
was  that  she  had  no  interest  in  the  27  shares 
of  stock  in  her  name.  This  being  true,  it 
was  no  concern  of  hers  tbat  plaintiff  failed 
to  obtain  judgment  for  their  value  against 
some  one  else.  Nor  can  we  imderstand  why 
R.  W.  Crawford  should  object  because  judg- 
ment was  not  entered  against  him.  Ordi- 
narily litigants  are  gratified  over  such  a  re- 
sult, and,  even  though  he  be  exceptional  in 
this  respect,  the  fact  that  failure  to  mulct 
him  in  damages  was  without  actual  prejudice 
will  preclude  the  correction  of  the  error,  if 
such  it  was.  Possibly  the  plaintiff  might 
have  complained,  but  be  had  not  appealed. 
Neither  has  the  company  and  its  president 
appealed;  but,  even  if  they  had,  tbey  could 
not  be  heard  to  complain,  for  the  decree  is 
in  conformity  with  the  prayer  of  their  answer. 
The  company,  to  avoid  a  money  judgment, 
asked  tbat  the  certificates  of  the  27  shares. 
If  not  intervener's,  be  surrendered,  and  that 
it  be  directed  to  issue  others  in  their  stead 
to  the  plaintiff.  Tbe  relief  thus  sought  was 
affirmative,  and  possibly  more  appropriate 
to  a  counterclaim  or  cross-petition.  But  it 
was  within  the  allegations  of  the  answer, 
and,  if  these  were  in  the  nature  of  a  coun- 
terclaim, the  fact  that  the  pleading  was  des- 
ignated an  "answer"  constituted  no  objec- 
tion to  granting  appropriate  remedy.  Stark- 
er V.  McCosh  Iron  &  Steel  Co.,  94  Iowa,  330, 
62  N.  W.  848;  section  3566.  Code. 

The  only  error  was  in  including  the  de- 
fendant Crawford  In  the  order  to  surrender 
the  stock.  He  was  not  shown  to  have  been 
interested  therein,  save  as  the  husband  of 
intervener.  But  this  particular  defect  is  not 
objected  to,  and  the  decree  as  entered  will 
be  affirmed. 


BASTWOOD  v.  CRANE  et  al. 
(Supreme  Court  of  Iowa.     Nov.  23,  1904.) 

PARKNT  AND  CHILD— CONTBACTS  FOB  SUPPOBT 
—  BVIDENCK  — SUFFICIENCY  —  H0UK8TKAD — 
OBAI.  CONTBACTS  TO  CONVEY  —  KITBCT  OH 
wife's  BIOHTS— advancements — COMPUTA- 
TJON  OF  VALUE — STATUTES— BEVISIONB — CON- 
BTBUCTION- WITNESSES — COMPETENCY.  * 

1.  On  the  issue  of  a  contract  between  a  father 
and  his  son,  whereby  the  latter  was  to  remain 
at  home  with  the  former,  and  was  to  have  the 
farm,  in  consideration  for  his  services  in  mana- 
ging tbe  same,  tbe  son  and  hia  wife  are  incompe- 
tent to  testify  after  the  father's  death. 

2,  In  order  to  establish  an  oral  contract, 
whereby  a  father  agreed  to  convey  land  to  his 
son  in  consideration  of  the  latter's  remaining  at 
home  and  managing  the  property,  the  evidence 
must  be  clear  and  satisfactory. 

8.  On  tbe  issue  of  an  oral  contract,  whereby  a 
father  was  to  convey  property  to  his  son  in 
consideration  of  the  latter's  remaining  at  home 
and  managing  the  property,  evidence  held  in- 
sufficient to  show  a  recognition  on  the  part  of 
the  father  of  any  title  in  the  son,  or  any  con- 
tract by  which  such  title  was  created. 

4.  An  agreement  whereby  a  father  was  to  con- 
vey a  farm  to  his  son   in  considoratiou  of  the 
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iatter's  remaining  at  home  and  managing  the 
farm  was  broken  by  the  conduct  of  the  son  5n 
leaving  the  farm  and  removing  to  another  lo- 
cality. 

5.  An  oral  contract  between  a  father  and  his 
son,  whereby  the  latter  was  to  remain  at  home 
and  manage  the  former's  farm,  which  included 
the  homestead,  and  was  to  receive  the  farm  in 
consideration  of  his  services  in  so  doing,  did  not 
affect  the  rights  of  the  wife  of  the  father  to  in- 
sist that  the  homestead  be  set  off  to  her  as  a 
part  of  her  dower  interest,  where  she  was  in  no 
way  a  i>arty  to  the  contract 

6.  Under  Code  1807,  S  3383,  providing  that 
property  given  by  way  of  advancement  shall  be 
taken  by  the  heir  towards  his  share  of  the  estate 
at  what  it  wouJd  be  worth  if  in  the  condition 
in  which  it  was  given  to  him,  the  value  of  the 
land  conveyed  by  way  of  advancement  should  be 
estimated  at  what  it  would  be  worth  at  the 
death  of  decedent,  if  then  in  the  condition  in 
which  it  was  at  the  time  the  advancement  was 
made,  and  increase  in  value,  due  to  improve- 
ments put  by  the  heir  advanced  upon  the  land, 
should  not  be  taken  into  consideration. 

7.  A  mere  change  in  phraseology  in  the  revi- 
sion of  a  statute  will  not  work  a  change  of  a 
law  previously  declared,  onless  it  clearly  ap- 
pears that  audi  was  the  intention  of  the  Legis- 
lature. 

Appeal  from  District  Court,  Story  County; 
Geo.  W.  Dyer,  Judge. 

Action  by  plaintiff,  as  widow  of  Asa  F. 
Eastwood,  deceased,  against  tbe  heirs  of  her 
deceased  husband  for  partition  of  the  real 
estate  of  which  he  died  seised,  consisting 
of  a  farm  of  208  acres,  including  the  home- 
stead. Tbe  defendant  George  Eastwood  by 
answer  and  cross-petition  claims  title  to  the 
property  under  an  alleged  oral  contract  with 
the  deceased  and  plaintiff  that  tbe  property 
should  be  his  after  their  death,  and  that  in 
tbe  meantime  he  should  take  care  of  them, 
occupy  tbe  farm  as  tenant,  and  by  way  of 
rent  pay  one-half  tbe  produce.  Tbe  court 
found  against  defendant  George  Eastwood 
as  to  tbe  alleged  contract,  and  dismissed 
his  cross-petition,  but  allowed  him  $000  for 
lat)or  and  expense  in  making  improvements 
on  the  farm,  and  charged  against  tbe  other 
defendants  by  way  of  advancements  cer- 
tain tracts  of  real  property  conveyed  during 
decedent's  lifetime  at  tbeir  value  at  tbe  time 
of  such  conveyance,  and  ordered  partition  on 
this  basis.  The  defendant  George  Eastwood 
appeals.    Modified  and  affirmed. 

McCarthy  &  Lee,  for  appellant.  J.  L. 
Stevens,  S.  R.  Dyer,  and  Q,  A.  Underwood, 
for  appellees. 

Mcclain,  J.  in  I88I  Asa  F.  Eastwood, 
now  deceased,  and  tbe  plaintiff,  his  wife, 
were  residing  on  tbe  premises  to  which  the 
present  controyeisy  relates,  consisting  of  a 
farm  of  208  acres.  They  had  three  children 
living,  all  of  ttaem  married,  two  of  whom — 
George  Eastwood  and  Jennie  Crane — are  de- 
fendants in  this  action.  Tbe  third  and 
youngest,  ElUs  Eastwood,  has  since  disap- 
peared, and  is  supposed  to  be  deceased;  and 
bis  two  sons,  as  hla  heirs,  are  also  made  de- 
fendants. At  this  time  tbe  deceased  had 
already  glren  an  80-acre  farm  to  George,  and 


another  farm  of  125  acres  to  Jennie.  He  de- 
aired  Ellis  and  bis  wife  to  live  with  bim 
on  the  home  farm;  but  ESlis  was  unwilling 
to  do  so,  and  it  was  agreed  that  George 
should  deed  to  Ellis  the  80-acre  farm  which 
be  then  had,  and  go  to  reside  on  tbe  home 
place.  This  arrangement  was  carried  out, 
and  the  deceased  added  85  acres  to  tbe  SO 
acres  already  given  to  George,  and  this  whole 
tract  was  conveyed  to  Ellis.  Tbe  evidence 
tends  to  show  that  as  a  part  of  tbe  arrange- 
ment It  was  agreed  between  George  and 
bis  parents  that  he  should  live  on  tbe  borne 
farm  and  take  care  of  his  parents,  paying 
one-half  the  grain  produced  on  the  farm  by 
way  of  rent  so  long  as  either  of  his  parents 
should  live,  and  after  the  death  of  both  of 
them  should  be  the  owner  of  the  farm,  sub- 
ject to  some  obligation  to  pay  the  other  heirs 
amounts  of  money  by  reason  of  tbe  excess 
in  value  of  tbe  home  farm  over  tbe  values 
of  tbe  respective  farms  already  given  to 
tbe  other  children.  Tbe  evidence  as  to  this 
last  condition  of  tbe  agreement  is  uncertain, 
and  no  specific  amounts  are  shown  to  have 
been  fixed.  In  1884  George  became  dlss.ntis- 
fled  with  the  arrangement,  whatever  it  was. 
either  because  bis  father  refused  to  give  bim 
any  deed  or  other  written  evidence  of  the 
agreement,  or  for  failure  of  his  fatber  to 
provide  for  him  a  better  bouse,  and  took 
his  family  to  Nebraska,  where  be  resided 
for  nearly  nine  years.  In  1891  there  was 
correspondence  between  the  father  and 
George  relative  to  the  Iatter's  returning,  and 
in  August  of  that  year  George  came  on  a 
visit  to  his  parents,  and  on  that  occasion, 
as  he  testified,  entered  into  a  definite  ar- 
rangement with  his  parents,  by  which  be 
was  to  move  back  on  the  home  place,  and 
occupy  it  on  the  same  terms  as  those  under 
which  be  was  occupying  it  prior  to  his  re- 
moval to  Nebraska.  He  did  return  with  bis 
family  in  tbe  following  March,  and  has  re- 
sided on  the  home  place  ever  since.  He  now 
claims  an  equitable  title  to  tbe  farm  under 
this  agreement,  subject  to  tbe  obligation  to 
care  for  bis  mother  so  long  as  she  lives, 
and  in  tbe  meantime  to  pay  her  as  rent  one- 
half  tbe  grain  produced  on  tbe  farm. 

1.  Tbe  first  difficulty  with  which  we  are 
confronted  with  reference  to  tbe  appellant's 
claim  is  the  Indeflnlteness  and  uncertainty 
of  tbe  evidence  to  support  it  Appellant 
and  bis  wife,  of  course,  are  Incompetent  to 
testify  as  to  any  contract  with  the  father, 
now  deceased.  Many  witnesses  Introduced 
in  behalf  of  the  appellant  speak  of  conversa- 
tions with  deceased,  in  which  he  admitted 
in  general  terms  that  George  was  to  occupy 
the  farm  until  tbe  death  of  his  parents,  and 
that  then  be  should  have  it;  but  these  ad- 
missions ot  deceased  are  quite  as  consistent 
with  an  Intention  on  bis  part  to  make  a 
future  disposition  of  tbe  farm  for  George's 
benefit  as  any  pre-existing  contract  for  a 
conveyance  or  other  disposition  in  George's 
favor.    To  one  witness  be  said  that  he  did 
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not  want  to  pnt  tbe  farm  ont  of  his  name 
-nrbll*  be  lived.  He  did  not  want  it  to  be  ■» 
but  wtaat  be  could  control  It  wblle  he  lived, 
but  he  Intended  for  George  to  have  it  Tbe 
letters  written  by  tbe  father  to  George  In 
Nebraska  are  equally  indefinite.  He  urges 
George  to  return,  but  tbe  letters  are  as 
consistent  with  an  Intention  that  George 
should  return  and  farm  the  home  place  with 
an  Indefinite  understanding  that  some  provi- 
sion would  be  made  for  him  In  the  future 
as  with  a  purpose  to  renew  the  former  agree- 
ment, or  recognize  him  as  the  owner,  sub- 
ject to  tbe  care  of  his  parents  during  their 
lives,  and  payment  of  a  share  of  the  produce 
by  way  of  rent  during  that  time.  In  one 
letter  be  says,  "I  think  you  better  be  here 
farming."  In  another:  "We  are  quite  feeble, 
not  able  to  work,  and  I  can't  get  any  one 
to  plow  my  corn.  There  Is  no  band  to  hire 
here.  I  think  yoa  better  come  and  run  this 
farm  Immediately."  In  another:  "In  answer 
to  your  question,  you  can  have  half  of  what 
you  raise.  You  have  spent  seven  years  and 
got  nothing.  I  have  made  enough  to  buy  a 
farm.  Yon  don't  take  my  advice,  so  you 
see  how  yon  have  done.  •  •  •  Yon  ought 
to  be  here  now  to  build  a  bay  bam  and  com 
cribs  and  fences,  lots  of  yards  and  sheds. 
There  is  more  than  you  can  get  things  right- 
ed np  against  another  year."  And  In  the 
last  letter,  written  a  week  before  Gteorge's 
return  on  a  visit:  "You  wanted  to  know  what 
I  was  going  to  do.  I  am  going  to  take  care 
of  what  I  have  as  long  as  I  can.  If  you 
come  back,  and  do  as  you  ought  to,  you  will 
share  a  good  part,  and  I  want  to  know  'Yes' 
or  'No'  at  once,  so  I  can  have  fall  plowing 
done.  You  can  live  In  with  us  till  we  make 
other  arrangements."  It  Is  elementary  that, 
to  make  out  an  oral  contract  to  convey,  the 
evidence  must  be  dear  and  satisfactory. 
We  fall  to  find  any  clear  and  satisfactory 
evidence  of  the  recognition  on  the  part  of 
tbe  father  of  any  title  in  George  to  the 
farm  under  any  previous  arrangement,  or 
any  new  arrangement  by  which  such  title 
was  created.  Even  if  the  arrangement  made 
in  1881  amounted  to  a  contract  giving  George 
title  on  condition  that  be  care  for  his  par- 
ents during  their  lifetime  and  occupy  the 
farm  in  the  meantime  as  tenant,  that  ar- 
rangement was  broken  by  the  abandonment 
of  the  farm  by  George  and  his  removal  to 
Nebraska,  and  we  find  no  satisfactory  proof 
that  the  breach  was  waived  by  the  father, 
or  that  the  arrangement  was  renewed. 

2.  Prior  to  the  adoption  of  the  Code  of 
1897,  no  oral  contract  to  convey  premises 
including  the  homestead  was  of  any  validity 
(see  section  1890,  Code  1873);  but  since  the 
adoption  of  the  Code  of  1897  a  contract  made 
by  the  husband  or  wife  holding  the  legal 
title  "may  be  enforced  as  to  the  real  estate 
other  than  tbe  homestead  at  the  option  of  the 
purchaser  or  incumbrancer"  (section  2974). 
No  doubt  tbe  husband  or  wife  of  the  owner 
might,  by  conduct,  be  estopped  from  setting 


XBf  a  homestead  dalm  as  against  the  rights 
of  one  taking  possession  and  making  im- 
provements under  an  oral  contract,  the  hus- 
band or  wife  having  knowledge  of  the  claim 
under  which  possession  was  taken  and  im- 
provements made:  but  we  have  no  such  case 
here  as  against  the  plaintiff.  No  contract 
on  her  part  that  George  should  have  the 
home  farm  in  consideration  of  occupying  it 
as  tenant  and  caring  for  his  parents  is 
made  out  We  cannot  bold  under  the  evi- 
dence that  plainttfl  has  lost  any  of  her 
rights  which  existed  prior  to  the  adoption 
of  the  Code  of  1887  by  falling  to  insist  up- 
on them  as  against  the  alleged  contract 
between  George  and  his  father.  We  think 
that  as  to  plaintiff  appellant  has  wholly 
failed  to  make  out  bis  case,  and  therefore, 
even  if  be  had  an  oral  contract  with  his 
father,  it  would  not  be  valid  as  affecting 
plaintiff's  right  to  insist  that  the  homestead 
be  set  off  to  her  as  a  part  of  her  dower  in- 
terest irrespective  of  such  contract  But 
this  branch  of  the  case  need  not  be  further 
considered  in  view  of  our  conclusion  that  no 
such  contract  with  tbe  father  Is  made  out. 
8.  Counsel  for  appellant  urge  strongly  up- 
on our  consideration  the  fact  that  George 
parted  with  title  to  the  80  acres  of  land 
which  had  already  been  conveyed  to  him  by 
Ills  father  in  consideration  of  some  arrange- 
ment by  which  he  was  to  have  the  home 
farm.  But  the  equities  are  not  so  persuasive 
as  counsel  would  have  us  believe.  It  is  con- 
ceded that  the  80-acre  farm  had  been  given 
to  George  by  bis  father  by  way  of  advance- 
ment and  It  results  that  George  simply  gave 
up  an  advancement;  and,  even  if  he  acquired 
no  title  to  the  home  farm,  he  is  now,  as  heir, 
entitled  to  bis  share  of  the  farm,  subject  to 
bis  mother's  dower  Interest  and  will  receive 
a  larger  portion  thereof  than  the  other  heirs 
to  the  extent  that  their  shares  have  been 
lessened  by  the  advancements  made  to  them. 
In  other  words,  George  will  receive  as  much 
property  as  he  would  have  received  had  he 
retained  bis  advancement  and  shared  equally 
with  the  other  heirs  in  the  final  distribution 
at  his  father's  death.  It  Is  not  claimed  that 
he  has  supported  his  father  and  mother  since 
the  original  arrangement  was  made  in  1881, 
nor  since  his  return  to  the  farm  in  1892.  He 
has  given  to  them  some  care  and  assistance, 
but  BO  far  as  we  can  see,  he  has  received 
quite  as  much  as  he  has  given.  Under  the 
evidence  it  does  not  appear  that  one-half  the 
grain  rent  has  been  an  unusual  rental  to  pay 
for  the  farm  as  he  has  occupied  it  for  con- 
siderable portions  of  it  have  been  in  pasture, 
for  which  he  has  paid  no  rent  whatever,  al- 
though he  has  bad  the  use  of  the  pasture  for 
his  stock.  These  suggestions  are  not  made 
with  the  thought  that  any  mere  Inequality 
or  want  of  equity  In  the  resulting  distribu- 
tion of  the  father's  estate  would  help  the  ap- 
pellant to  make  ont  the  alleged  contract  with 
bis  parents,  but  only  as  bearing  on  the  intent 
of  the  parties  evidenced  by  their  acts  with, 
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rererPDce  to  snch  alleged  contract  We  can- 
not see  that  there  was  any  such  nunlfest  nn- 
fairness  In  the  arrangement  with  Oeorge  to 
i«turn  and  occupy  the  home  farm  as  tenant. 
In  view  of  the  manner  In  which  that  arrange- 
ment was  carried  out,  as  to  furnish  per- 
suasive evidence  that  be  had  some  contract 
with  Ills  father  by  which  he  was  ultimately 
to  have  the  farm  as  his  own. 

4.  In  computing  the  value  of  the  advance- 
ments made  to  Jennie  Crane  and  Ellis  East- 
wood for  the  purpose  of  determining  what 
shares  the  respective  heirs  should  have  in 
the  property  of  which  decedent  died  seised, 
the  trial  court  valued  the  land  given  to  each 
of  them  at  its  worth  at  the  time  of  convey- 
ance, and  on  that  basis  charged  Jennie  Crane 
with  an  advancement  of  92,000  and  the  heirs 
of  Ellis  Eastwood  with  an  advancement  of 
$3,000.  In  this,  we  think,  there  was  error. 
Code,  §  3383,  is  as  follows:  "Property  given 
by  an  Intestate  by  way  of  advancement  to  an 
heir,  for  the  purposes  of  the  division  and  dis- 
tribution thereof,  shall  be  considered  part 
of  the  estate,  and  be  taken  by  him  toward 
his  share  of  the  estate  at  what  it  would  be 
worth  if  in  the  condition  In  which  it  was 
given  to  him,  but  if  such  advancement  ex- 
ceeds the  amount  to  which  he  would  be  en- 
titled, be  cannot  be  required  to  refund  any 
portion  thereof."  The  court  should  have  es- 
timated the  value  of  the  tracts  of  land  thus 
conveyed  by  way  of  advancement  at  what 
they  would  be  worth  at  the  death  of  decedent 
if  in  the  condition  in  which  they  were  at  the 
time  the  advancements  were  made.  That  is 
the  plain  requirement  of  the  statute.  It  Is 
true  that  in  the  absence  of  statutory  provi- 
sion advancemetits  are  to  be  reckoned  as  of 
the  time  when  made,  unless  the  contrary  ap- 
ppnrs  from  the  terms  of  the  conveyance.  2 
Woerncr,  Administration,  {  557.  But  in  sev- 
eral of  the  stntes  this  rule  is  changed  by 
slntutory  provision,  so  that  the  advancement 
Is  valued  at  what  it  would  have  been  worth 
at  the  death  of  the  decedent  without  change 
In  the  condition  of  the  property.  See  2 
Woerner,  Administration,  §  550.  Counsel  for 
appellee  dwells  upon  the  dlfUculties  of  apply- 
ing this  rule  as  to  personal  property.  No 
doubt,  if  the  property  is  consumed  or  dls- 
posod  of  before  decedent's  death,  the  person 
to  whom  the  advancement  Is  made  should  be 
charged  with  what  he  realized  or  might  rea- 
sonably have  realized  therefrom,  for  it  could 
not  be  presumed  to  have  been  the  intention  of 
the  one  making  the  advancement  that  perish- 
able property  should  be  allowed  to  become 
worthless  or  to  be  squandered  to  the  detri- 
ment of  the  other  distributees;  but  no  such 
question  Is  presented  In  this  case.  The  ad- 
vancpments  were  of  land,  and  the  heirs  who 
nt  decedent's  death  still  are  in  possession  and 
enjoyment  of  such  land  conveyed  to  them  by 
their  father  should,  under  the  language  of 
the  statute,  be  treated  as  though  they  had 
(nkcQ  such  land  at  his  death,  increase  in 
value,  however,  due  to  improvements  put  by 


them  upon  the  land,  not  being  taken  into  ac- 
count. This  is  the  rule  announced  in  Fincb 
V.  Qarrett,  102  Iowa,  881,  71  M.  W.  429,  con- 
strnlng  section  2459  of  the  Code  of  1873, 
which  is  substantiaHy  In  the  same  terms  as 
section  3383  of  the  present  Code.  It  is  urged 
that  the  omission  of  the  word  "now"  from 
the  phrase  "what  it  would  now  be  worth," 
as  found  In  the  section  of  the  Code  of  1873. 
indicates  an  intention  on  the  part  of  the 
Legislature  to  change  the  construction  given 
to  the  section  as  in  Finch  v.  Garrett  It  is 
true  that  some  force  is  given  in  that  case  to 
the  word  "now,"  but  with  the  omission  of 
that  word  the  section  ia  not  capable  of  any 
different  construction.  It  was  adopted  by 
the  Legislature  as  reported  by  the  Code  ootn- 
mission,  and  the  commission  in  their  gen- 
eral report  at  page  1,  say  that:  "In  the  ex- 
ercise of  the  duty  of  rewriting  the  law  and 
improving  Its  phraseology  the  commission 
has  made  many  verbal  changes,  but  has  doue 
so  with  great  care,  In  order  that  the  mean- 
ing of  the  statute  shall  not  thereby  be  ma- 
terially changed."  There  is  no  suggestion  by 
the  commission,  with  reference  to  the  sec- 
tion in  question,  that  any  change  of  meaning 
was  Intended.  We  have  already  said  in  Min- 
neapolis &  8t  L.  R.  Co.  V.  Cedar  Rapids.  G. 
&  N.  W.  R.  Co.,  114  Iowa,  602,  87  N.  W. 
410,  with  reference  to  the  revision  of  the 
statutes  by  the  commissioners  who  prepared 
the  Code  of  1897,  that  "a  mere  change  In 
phraseology  in  the  revision  of  a  statute  will 
not  work  a  change  in  the  law  previously  de- 
clared, unless  it  clearly  appears  that  surh 
was  the  intention  of  the  Legislature."  We 
reach  the  conclusion,  therefore,  th.it  Jennie 
Crane  and  the  heirs  of  Ellis  Eastwood  should 
be  charged  by  way  of  advancement  for  the 
land  received  by  them  from  decedent  at  what 
its  value  would  have  been  at  the  time  of  do- 
cedent'B  death  had  it  remained  in  the  condi- 
tion in  which  it  was  at  the  time  it  was  con- 
veyed. The  evidence  shows  without  substjui- 
tlal  controversy  that  each  of  these  tracts  <if 
land  would  have  been  worth  in  that  condi- 
tion from  $00  to  $65  per  acre,  and  therefore 
that  Jennie  Crane  should  be  charged  by  way 
of  advancement  with  $7,725  and  the  heirs  of 
Ellis  Eastwood,  with  $10,312.50.  The  decree 
of  the  lower  court  Is  modified  to  that  extent 
and  in  other  respects  it  is  affirmed. 
Modified  and  affirmed. 


OFFICER  V.  OFFICER  &  PUSET  et  aL 

AMERICAN  EXP.  CO.  v.  MUSSER. 

(Supreme  Court  of  Iowa.     Nov.  23,   1904.) 

EXECUTORS    AND     ADMIMSTBAT0K8 — DEPOSITS — 

TRUST  rUNDS— PREFERRED  CliAIHS — 

APPLICATION. 

1.  An  express  company  agreed  to  accept  for 
certain  travelers'  checks,  in  lieu  of  cash,  a 
guaranty,  executed  by  the  purchasers  and  by  O. 
&  P.,  guarantors,  the  contract  providing  that 
the  purchasers  and  guarantors  would  reim- 
burse the  express  company  for  all  of  the  checks 
paid  by  the  company  or  its  ageuts,  with  interest 
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and  a  commisaion.  At  tbe  foot  of  the  contract 
waa  a  notation  reqairing  draft  to  be  made  on  O. 
&  P.  direct  in  payment  of  any  check  so  drawn. 
When  the  contract  was  executed  the  purchas- 
ers paid  to  O.  &  P.  $800  in  cash,  and  gave  their 
note  with  collateral  assigned  to  secure  the  pay- 
ment of  advances  made  and  interest  thereon  by 
O.  &  P.  Held,  that  the  money  deposited  with 
O.  i  P. 'was  a  trust  deposit,  which  the  pur- 
cbaaen  were  entitled  to  have  established  aa  a 
preferred  claim  against  the  estate  of  O.,  de- 
ceased, and  applied  to  a  jadgment  recovered 
against  them  by  the  express  company. 

Appeal  from  District  Court,  Pottawattamie 
County;   A.  B.  Thornell,  Judge. 

The  appellants  M.  B.  and  Mary  K.  Musser 
are  husband  and  wife.  In  1900,  being  about 
to  go  abroad,  they  applied  to  Officer  &  Pusey 
for  foreign  exchange,  who  advised  them  to 
purchase  checks  of  tbe  American  Express 
Company,  and  procured  for  them  such  checks 
to  tbe  amotmt  of  $1,SOO.  Tbe  express  com- 
pany agreed  to  accept  for  such  checks  In  lieu 
of  cash  their  usual  form  of  guaranty  which 
was  executed  by  the  appellants  as  purchas- 
ers and  by  Officer  &  Pusey  as  guarantors. 
The  provisions  of  the  written  contract,  so 
far  as  material  to  this  case,  are  as  follows: 
"Received  of  the  American  Express  Com- 
pany its  Travelers  cheques  as  follows  [giv- 
ing the  deaon/lnatlon  and  numbers  of  tbe 
cheques]  amounting  to  eighteen  hundred  dol- 
lars ($1,800)  In  consideration  whereof  we 
hereby  agree  to  reimburse  the  American  E<z- 
press  Company  on  demand  for  any  and  all 
of  such  cheques  paid  by  the  company  or 
Its  agents,  with  Interest  thereon  at  the  rate 
of  five  per  cent  from  the  date  same  are  paid, 
together  with  a  commission  of  one-half  of 
one  per  cent"  The  agreement  also  provided 
that  in  case  of  the  loss  or  theft  of  any  of 
the  checks  the  company  might  take  the 
usual  steps  to  prevent  payment  thereof,  the 
expense  to  be  home  by  the  purchasers.  At 
the  foot  of  the  contract  there  was  a  notation 
In  the  handwriting  of  Mr.  Pusey  as  fol- 
lows: "Please  draw  direct  on  Officer  and 
Pusey  In  payment  of  any  check  above." 
At  the  time  the  contract  was  executed  and 
the  checks  delivered,  tbe  appellants  paid  to 
Officer  &  Pusey  $800  in  cash,  and  gave  them 
their  note  for  $1,000,  with  collateral  security 
therefor,  the  securities  being  assigned  by 
an  Instrument  drawn  by  Mr.  Pusey,  which 
recited  that  the  assignment  was  made  "to 
secure  the  payment  of  advances  made  and 
interest  thereon  by  Officer  and  Pusey."  In 
Septenaber,  1900,  Mr.  Officer  died,  and  the 
plaintiff,  as  the  administrator  of  his  estate, 
soon  thereafter  brought  an  action  ntrainst 
the  firm  of  Officer  &  Pusey,  asking  that  re- 
ceivers be  appointed  to  take  charge  of  the 
estate.  Beceivers  were  appointed,  who  aft- 
erwards collected  the  note  given  by  the  ap- 
pellants. The  American  Express  Company 
intervened  in  the  receivership  proceedings, 
made  tbe  appellants  parties,  and  asked  Judg- 
ment against  them  for  $1,800,  and  for  the 
establishment  of  a  preferential  claim  against 
the   receivers  for   said  amount    The   Mus- 


sers  asked  that  the  amount  paid  by  them 
to  the  receivers  and  to  Officer  &  Pusey  be 
treated  as  a  trust  fund  for  tbe  payment  of 
the  express  company's  claim.  There  was  n 
Judgment  for  the  company  against  the  Mus- 
sers  for  the  amount  due  on  tbe  checks,  and 
tbe  amount  paid  by  them  to  tbe  receivers  ou 
their  note  was  made  a  preferred  claim  in 
favor  of  the  company.  The  Mussers  alone 
appeal.    Modified. 

FUcklnger  Bros.,  for  appellants.  Saunders 
&  Stewart,  for  American  Express  Co.  Harl 
&  Tlnley,  for  receivers. 

SHEBWIN,  3.  While  there  is  evidence  In 
the  record  tending  to  show  that  the  trav- 
elers' checks  Issued  by  tbe  express  company 
were  bought  outright  by  the  appellants  either 
of  the  company,  through  Officer  &  Pusey,  or 
directly  of  the  latter  as  the  owners  thereof, 
the  written  agreement  executed  by  the  ap- 
pellants as  purchasers  of  the  checks  and  by 
Officer  &  Pusey  as  guarantors  thereof  must 
be  held  to  disclose  the  final  agreement  of 
the  parties,  and,  considered  In  connection 
with  the  written  asslgnmen*  of  the  collat- 
erals and  the  other  evidence  touching  the 
transaction,  there  can  be  but  little  doubt 
as  to  its  true  character.  By  its  express 
terms  the  purchasers  were  to  reimburse  the 
express  company  for  all  checks  actually  iMtid 
by  it,  with  interest  and  commission,  and 
Officer  &  Pusey  became  sureties  for  the  per- 
formance of  this  agreement  on  the  part  of 
the  Mussers.  Under  the  contract  nothing 
was  then  due  the  express  company,  nor 
would  any  sum  of  money  become  due  it  until 
It  had  paid  some  of  the  checks  which  it  had 
Issued  thereunder.  Officer  &  Pusey  were  not 
liable  to  the  express  company  except  as 
guarantors,  and  the  Mussers  owed  them  noth- 
ing at  that  time  on  account  of  the  checks. 
But  Officer  &  Pusey  had  requested  the  ex- 
press company  to  draw  directly  upon  them 
for  the  amount  of  any  check  paid,  and  it  is 
very  evident  that  the  $800  deposited  with 
Officer  &  Pusey  at  that  time  was  a  part 
of  the  security  given  to  them  for  the  amounts 
which  might  be  advanced  In  the  future.  We 
think  no  other  conclusion  can  be  reached 
without  wholly  disregarding  the  written 
agreement  and  assignment  and  shutting  our 
eyes  to  the  apparent  Intention  of  all  parties. 
If  we  are  right  In  this  conclusion,  tbe  money 
was  deposited  with  Officer  &  Pusey  to  be 
applied  to  a  particular  purpose,  and  was 
therefore  a  trust  deposit  and  can  be  recov- 
ered as  such.  Officer  v.  Officer,  120  Iowa. 
889,  94  N.  W.  947,  98  Am.  St  Rep.  365; 
Brooke  v.  King,  104  Iowa,  713,  74  N.  W. 
683;  Anderson  v.  Pacific  Bank,  112  Cal. 
598,  44  Pac.  1063,  32  L.  B.  A.  479,  53  Am.  St. 
Rep.  228;  Sherwood  v.  Bank  (Mich.)  53  N. 
W.  923;  Frances  v.  Evans  (Wis.)  33  N.  W. 
93.  We  hold,  therefore,  that  the  appellants 
are  entitled  to  have  the  cash  payment  so  mnde 
by  them,  with  Interest  thereon,  established 
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as  a  preferred  claim  against  the  receivers, 
and  that  it  shall  be  applied  upon  the  judg- 
ment recovered  by  the  express  company 
igalnst  the  appellants.  As  thus  modified, 
fie. Judgment  will  be  affirmed. 
Modified  and  afiirmed. 


MDEPHY  v.  W.  T.  MURPHY  &  CO.  «t  •!. 

(two  cases). 

(Supreme  Court  of  Iowa.    Nov.  22,  1904.) 

BANKBUPTCT  —  FKKFEBXNCES  —  UOITOAOK  — 
AVOIDANCE — rAILUBI  TO  BECOBD — ^BIOHTS  OT 
CBEDITOB— UinTATIONS. 

1.  Under  Bankr.  Act  July  1,  1898,  c  641.  I 
3a.  30  Stat  546  (U.  S.  Comp.  St.  1901,  p.  8422] 
providing  that  transfers  by  an  Insolvent  with  In- 
tent to  give  a  preference  shall  be  an  act  of 
bankruptcy,  and  secUon  60b  (30  SUt  562  [U.  S. 
C!omp.  St  1901,  p.  3445]),  making  such  a  pref- 
erence given  within  four  months  before  the  fil- 
ing of  a  petition  voidable  by  the  trustee,  the 
time  mast  be  computed  from  the  time  the  mort- 
gage is  made,  and  not  from  tlie  time  it  is  re- 
corded 

2.  Act  Cong.  Feb.  6,  1903,  c.  487,  {  13.  32 


Stat  799  [U.  S.  Comp.  St  Snpp.  1903,  p.  ^16]. 
amending  Bankr.  Act  July  1,  1898,  c.  541,  K 
60a.  60b,  30  SUt,  562  [U.  S.  Comp.  St  1001.  p. 
3445],  so  as  to  provide  that  a  preferential  trans- 
fer by  an  insolvent  may  be  avoided  by  his  trus- 
tee in  bankruptcy  proceedings  instituted  at  any 
time  within  four  months  after  the  transfer  has 
been  recorded,  is  not  retroactive;  nor  does  it 
affect  the  construction  previously  put  on  sec- 
tion 60b. 

3.  Bankr.  Act  Jaly  1,  1808,  c.  541.  {  3b,  30 
Stat.  546  [U.  S.  Comp.  St  1901,  d.  3422],  pro- 
viding that  a  petition  may  be  filed  within  four 
month.9  after  the  recording  of  a  transfer  giving 
a  preference,  does  not  require  section  60b.  mak- 
ing such  a  preference  given  within  four  months 
before  the  filing  of  a  petition  voidable,  to  be  so 
construed  as  to  make  the  four-month  period  run 
from  the  time  the  Instrument  is  recorded,  and 
not  from  the  time  it  is  made. 

4.  Bankr.  Act  July  1,  1898,  c.  541,  i  67a,  SO 
Stat.  oG4  [U.  S.  Comp.  St  1901,  p.  3449],  pro- 
viding that  claims  which,  for  want  of  record  or 
other  reasons,  would  not  be  valid  liens  as 
against  the  claims  of  the  creditors  of  a  bank- 
rupt shall  not  be  liens  against  his  estate,  refers 
only  to  the  validity  of  lien  claims  under  the  law 
of  the  state  where  the  bankruptcy  proceedings 
arc  pending. 

5.  Under  Code,  f  2906,  providing  that  n« 
mortgage  of  i)er8onalty  shall  be  valid  against 
existing  creditors  or  subsequent  purchasers  with- 
out notice  unless  recorded,  a  creditor  who  is 
such  when  a  mortgage  is  executed  must  have  a 
lien  on  the  mortgaged  property  before  the  mort- 
gage is  recorded  in  order  to  question  its  valid- 
ity, but  a  subsequent  creditor  may  attack  it 
on  the  ground  that  he  was  fraudulently  induced 
to  give  credit 

Q.  Under  the  express  provisions  of  Bankr. 
Act  July  1,  1808.  c.  541,  §  67e,  30  Stat  504  [U. 
S.  Comp.  St  1901,  p.  344!>],  conveyances  by  a 
bankrupt  to  hinder  and  delay  creditors  may  be 
avoided  only  if  made  within  four  months  before 
the  filing  of  the  petition. 

Appeal  from  District  CoTirt,  Wright  Coun- 
ty; J.  H.  Klchard,  Judge. 

Actions  in  equity  to  foreclose  chattel  mort- 
gngea.  The  cases  were  tried  together  in  the 
court  below,  and  have  been  submitted  to- 
gether in  this  court  They  may'  be  disposed 
of  in  one  opinion.  In  the  action  first  end- 
titled  it  Is  aUeged  that  <»  October  23,  1001, 


the  defendants  Murphy  executed  and  delir- 
ered  to  Hanorah  Murphy,  then  living,  their 
promissory  note  for  the  sum  of  $1,510,  due 
in  one  year,  and  a  chattel  mortgage  to  se- 
cure the  same,  such  mortgage  covering  the 
entire  stock  of  goods  then  owned  by  them. 
and  situate  in  Woolstock,  Wright  county; 
that  said  mortgage  was  filed  for  record  Feb- 
ruary 22,  1902.  H.  A.  Duer,  sheriff,  and  the 
La  Porte  Woolen  Mills,  are  made  parties 
defendant,  it  being  alleged  as  to  them  that 
the  former,  under  an  execution  Issued  out  of 
the  district  court  upon  a  Judgment  in  favor 
of  the  latter  and  against  Murphy  &  Co.,  has 
levied  upon  and  taken  into  possession  said 
stock  of  goods,  and  refuses  to  surrender  the 
same  to  plaintiff.  A  receiver  is  prayed  for, 
and  the  defendants  Murphy  appeared  and 
consented  to  the  appointment  of  such  receiv- 
er. The  defendants  Duer  and  La  Porte 
Woolen  Mills  appeared  and  answered,  set- 
ting up  the  Judgment  against  defendants 
Murphy,  the  execution  in  the  hands  of  the 
former,  and  the  levy  thereof  on  the  stock  of 
goods  as  of  date  February  25,  1902.  It  Is 
then  alleged  that  the  mortgage  to  plaintiff, 
if  any  such  in  fact  existed,  was  made  to 
hinder  and  delay  creditors,  was  without  con- 
sideration, fraudulent,  and  void.  A  receiver 
was  appointed,  who  subsequently  made  sale 
of  the  stock  of  goods  under  order  of  court, 
realizing  therefrom  the  sum  of  $1,775.38;  the 
receiver's  compensation  and  that  of  his  at- 
torneys to  be  deducted  therefrom.  Thereaf- 
ter L.  J.  Clark,  trustee  tn  bankruptcy,  inter- 
vened, aUeging  that  on  April  18,  1902.  the 
defendants  Murphy  were  adjudged  bank- 
rupts in  the  District  Court  of  the  United 
States;  alleging  his  appointment  as  trustee, 
and  that  the  mercantile  indebtedness  of  said 
defendants  amounted  to  more  than  $4,000, 
and  that  said  defendants  were  and  are  in- 
solvent The  giving  and  recording  of  said 
mortgage  is  alleged  to  have  been  an  act  of 
bankruptcy,  and  Judgment  is  demanded  as 
against  all  parties  for  the  fund  in  the  hands 
of  the  receiver.  The  further  averments  of 
facts  in  the  jtetition  of  intervention,  as  far 
as  matwial,  will  be  noted  in  the  opinion. 
In  the  BCtioQ  last  above  entitled  It  Is  al- 
leged by  plaintiff  that  ob  October  23,  1001. 
the  defendants  Mnrphy  executed  and  deliv- 
ered to  Hanorah  Murphy  their  other  promis- 
sory note  for  the  sum  of  $1,600,  due  in  one 
year,  and  a  chattel  mortgage  to  secure  the 
same,  such  mortgage  covering  the  entire 
stock  of  goods  owned  by  them  and  situate 
in  the  town  of  Knlerim,  Oallwan  county; 
that  said  mortgage  was  filed  for  record  Feb- 
ruary 22,  1902.  A.  L.  Eisely,  sheriff,  and 
Henderson  &  Guinter  are  made  defendants, 
the  allegations  as  to  them  being  substantial- 
ly those  made  against  defendants  Duer  et  ai. 
in  the  case  first  referred  to.  In  this  action 
a  receiver  was  also  prayed  for  and  appoint- 
ed, and  he  subsequently  made  sale  of  the 
stock,  realizing  therefrom  the  sum  of  $1,- 
238.06;  the  receiver's  compenaatlOB  and  tliat 
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of  blB  attonieya  to  b»  deducted  therefrom. 
Tbe  defendants  Henderson  &,  Guinter  also 
made  answer  substantially  as  did  tbe  defend- 
ants Duer  et  al.  in  tbe  case  first  referred 
to.  Other  creditors  also  intervened,  alleg- 
ing demands  against  the  defendants  Murphy, 
charging  fraud,  etc.,  and  demanding  equita- 
ble relief.  L.  J.  Clark,  trustee  in  bankrupt- 
cy, also  intervened  in  this  case,  making  alle- 
gations as  in  tbe  other  case.  Tbe  cases  hav- 
ing been  tried,  tbe  court  ordered  Judgment 
in  each  case  In  favor  of  plaintiff  as  against 
defendants  Murpby  for  tbe  amount  of  tbe 
notes  sued  upon  respectively.  It  was  then 
determined  and  decreed,  In  effect,  that  tbe 
several  mortgages  given  by  defendants  Mur- 
pby to  plaintiff's  intestate  were  violative  of 
tbe  national  bankrupt  act,  and  the  same  were 
set  aside  in  favor  of  tbe  trustee  in  bank- 
ruptcy. Tbe  execntion  levies  were  also  set 
aside,  and  tbe  several  amounts  in  tbe  handa 
of  tbe  receiver,  after  payment  of  costs  and 
expenses,  to  be  adjusted  and  taxed,  were 
ordered  paid  over  to  said  trustee  in  bankrupt- 
cy. Tbe  plaintiff  alone  appeals  In  each  case. 
Beversed. 

Birdsall  ft  Birdsall  and  O.  M.  Nagle,  for 
appellant.  Wesley  Martin,  J.  W.  McOratb, 
and  Eugene  Scbaffter,  for  appellees. 

BISHOP,  J.  As  tbe  execution  and  inter- 
vening creditors  have  not  appealed,  it  Is 
dear  that  they  are  bound  by  the  decrees 
as  entered,  and  we  sball  have  no  occasion  to 
take  note  of  that  portion  of  the  record  de- 
voted to  tbe  several  contentions  made  by 
tbem.  The  complaint  of  appellant  In  this 
oonrt  obviously,  has  relation  to  that  portion 
of  tbe  decree  denying  to  her  foreclosure 
and  the  application  of  tbe  fund  in  court 
to  the  payment  of  tbe  Judgments  in  her  favor. 
Tbe  contentious  of  tbe  intervener,  trustee, 
etc.,  are  that  at  the  time  of  tbe  giving  and 
the  recording  of  the  mortgages  tbe  defend- 
ants Murphy  were  Insolvent  in  fact;  that  the 
property  covered  by  said  mortgages  was  all 
tbe  property  owned  by  said  defendants;  that 
by  tbe  filing  of  said  mortgages  for  record  on 
February  22,  1902,  tbe  defendants  Murphy 
committed  an  act  of  bankruptcy,  tbe  same 
occurring  within  four  months  prior  to  tbe 
filing  of  tbe  petition  In  voluntary  bankruptcy, 
wbicb  occurred  on  March  18,  1002;  that  the 
giving  and  recording  said  mortgaRes  were 
preferential  transfers,  and  so  intended,  and 
•were  given  for  the  express  purpose  of  en- 
abling tbe  mortgagee  to  secure  a  greater 
percentage  of  ber  debt  than  other  creditors 
of  tbe  same  class;  that  said  mortgages  were 
and  are  fraudulent  and  void  for  that  the 
same  were  given  by  Insolvent  debtors  to 
secure  pre-existing  Indebtedness,  and  to  bin- 
der, delay,  and  defraud  other  creditors,  and 
all  with  the  knowledge  and  acquiescence  of 
tbe  mortgagee,  and  said  mortgages  were  pur- 
posely withheld  from  record  to  conceal  the 
fact  of  tbe  existence  thereof,  and  to  enable 


the  mortgagors  to  obtain  credit,  and  with  tbe 
secret  understanding  that  the  mortgagors 
might  sell  the  property  for  their  own  use 
and  benefit,  and  without  accounting  for  tbe 
proceeds  thereof.  To  these  several  conten- 
tions we  may  now  give  consideration. 

1.  That  tbe  property  covered  by  the  mort- 
gages in  question  was  substantially  all  the 
property  owned  by  tbe  defendants  Murphy 
is  established  by  the  record.  So,  too.  It  Is 
clear  that  said  defendants  were  indebted  at 
the  time  in  an  amount  in  the  aggregate  con- 
siderably in  excess  of  tbe  value  of  sucb  prop- 
erty. Tbe  charge  of  Insolvency,  therefore, 
has  been  made  out 

2.  The  intervener  does  not  question  the  ex- 
ecution or  tbe  delivery  of  the  mortgages.  It 
will  be  observed  that  tbe  Instruments  were 
not  filed  for  record  until  nearly  four  months 
after  the  date  of  their  execution.  It  appears 
that  in  the  meantime  the  death  of  Hanorah 
Murpby  bad  occurred,  and  tbe  actual  filing 
for  record  was  by  this  plaintiff.  It  will  be 
further  observed  that  it  is  tbe  filing  of  tbe 
mortgages  for  record  that  Is  charged  as  the 
act  of  bankruptcy.  Tbe  federal  statutes  in 
force  at  tbe  time  provide  (section  3a,  Act 
July  1,  1898,  c.  541,  30  Stat.  B46  [U.  S.  Comp. 
St.  1901.  p.  3422])  that  "acts  of  bankruptcy 
by  a  person  shall  consist  of  his  having 
•  *  •  (2)  transferred-,  while  Insolvent,  any 
portion  of  bis  property  to  one  or  more  of  his 
creditors  with  intent  to  prefer  sucb  creditors 
over  his  other  creditors,"  and,  further  (sec- 
tions GOa,  (SOb,  30  Stat  562  [tJ.  S.  Comp.  St 
1001,  p.  3445]):  "A  person  shall  be  deemed 
to  have  given  a  preference  if,  being  insol- 
vent, be  has  •  •  •  made  a  ti'ansfer  of 
any  of  his  property,  •  •  •  and  the  ef- 
fect of  the  enforcement  of  sucb  •  ♦  ♦ 
transfer  will  be  to  enable  any  one  of  his  cred- 
itors to  obtain  a  greater  percentage  of  his 
debt  than  any  other  of  such  creditors  of 
the  same  class.  If  a  bankrupt  sball  have 
given  a  preference  within  four  months  before 
the  filing  of  a  petition,  •  •  •  and  tbe 
person  receiving  It  •  •  •  shall  have  bad 
reasonable  cause  to  believe  that  it  was  In- 
tended thereby  to  give  a  preference,  It  sball 
be  voidable  by  the  trustee,  and  he  may  re- 
cover the  property  or  its  value  from  such 
person."  As  it  seems  to  us,  the  language 
employed  in  the  act  as  thus  quoted  presents 
an  all-sufficient  answer  to  tbe  contention 
that  the  mortgages  in  question  may  be  void- 
ed on  the  ground  of  preference.  It  is  the 
transfer  of  the  property  which  is  mnde  an 
act  of  bankruptcy,  and  not  the  reconling  of 
the  Instrument  of  transfer,  and  the  period 
of  four  months  commences  to  run  from  the 
time  of  such  transfer.  In  re  Wright  (D.  C.) 
96  Fed.  187;  Dean  v.  Plane  (111.)  63  N.  E. 
274;  MUler  v.  Scbriver  (Pa.)  46  Atl.  926; 
Bank  v.  Johnson  (Neb.)  94  N.  W.  837.  Con- 
ceding that  there  may  be  cases  where  the 
transfer  cannot  be  said  to  be  complete  until 
the  instrument  of  transfer  has  been  filed  for 
record,   either  because   delivery   is  accom- 
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plislied  by  guch  filing,  or  that  It  was  intend- 
<n\  that  the  transfer  should  not  be  complete 
until  the  filing  of  the  instrument,  yet  no 
such  question  can  arise  from  the  record  In 
this  case.  The  mortgages  were  both  execut- 
ed and  delivered  at  the  same  time,  and  it 
atfirmatlvely  appears  that  nothing  was  then 
nor  was  there  afterwards  anything  said  on 
the  subject  of  the  recording  of  the  same. 
The  plaintiff — a  daughter  of  Hanorah  Mur- 
phy, and  who  Ilred  at  home  with  her  mother 
— ^took  possession  of  the  instruments  for  her 
mother,  and  she  testifies:  "The  only  reason 
1  can  give  for  not  recording  sooner  was  that 
it  was  overlooked.  The  last  few  months  of 
mother's  sickness  she  needed  so  much  atten- 
tion that  it  was  overlooked.  I  never  thought 
of  it  being  necessary  to  record.  After  moth- 
er's death  I  asked  my  attorney  what  to  do, 
and  he  told  me  to  record."  Moreover,  there 
Is  no  evidence  in  the  record  from  which  the 
conclusion  can  be  drawn  that  Mrs.  Murphy 
had  reasonable  cause  to  believe  that  a  pref- 
erence, such  as  would  be  violative  of  the 
bankrupt  act,  was  intended.  It  does  not  ap- 
pear that  she  was  advised  as  to  the  fact  of 
Insolvency.  At  best,  she  knew  that  the  de- 
fendants had  some  outstanding  bills  that 
were  due,  and  that  the  holders  were  pressing 
for  payment;  that  the  money  borrowed  from 
her  was  wanted  to  liquidate  such  bills. 

Counsel  for  appellees  call  attention  to  the 
i  amendment  to  subdivisions  "a"  and  "b"  of 
■  section  60,  Act  July  1,  1898  (chapter  .541,  SO 
Stat  562  [U.  S.  Comp.  St.  1901,  p.  3445]),  ap- 
proved February  5,  1903,  c.  487,  8  13,  32  Stat 
709  [U.  S.  Comp.  St  Supp.  1903,  p.  416], 
whereby  the  four-months  clause  is  made  to 
count  from  the  date  of  the  recording  of  the 
Instrument,  instead  of  from  the  date  of  the 
execution  and  delivery  thereof;  and  further 
doing  away  with  all  question  of  belief  on  the 
part  of  the  transferee.  And  it  is  contended 
that  such  amendment  should  be  given  appli- 
cation here  upon  the  theory  that  the  same 
simply  recognizes  and  puts  Into  form  the  rule 
theretofore  existing.  In  our  view,  there  Is 
no  force  In  the  contention.  The  fact  of  the 
amendment  makes  it  clear  that  the  former 
rule  should  be  construed  according  to  the 
plain  language  thereof,  and  there  is  nothing 
in  the  amendment  to  indicate  that  it  was 
Intended  to  have  a  retroactive  effect.  It  is 
also  suggested  that  section  3b  of  the  bank- 
rupt act  (30  Stat  546  [U.  S.  Oomp.  St.  1901, 
p.  31221),  Is  authority  for  the  general  position 
of  appellees.  We  are  agreed  to  the  contrary. 
The  effect  of  the  provision  is  simply  to  au- 
thorize the  filing  of  a  petition  in  bankruptcy 
nt  any  time  within  four  months  after  the  re- 
cording of  an  instrument  whereby  a  prefer- 
ence is  sought  to  be  accomplished.  It  Is 
a  statute  of  limitation  fixing  the  time  within 
which  bankruptcy  proceedings  may  be  com- 
menced. Sections  00a  and  60b  (JJO  Stat  562 
[U.  S.  Comp.  St  1001,  p,  .'?-14.-,l),  provide 
what  transfers  may  be  avoided  by  the  trus- 


tee.   There  is  no  conflict  between  the  sec- 
tions, and  the  intention  is  clear. 

3.  Section  e7a  of  the  bankrupt  act  (30  Stat 
664  [tr.  8.  Comp.  St  1901,  p.  3149])  provides 
that  "claims  which  for  want  of  record  or 
for  other  reasons  would  not  have  been  valid 
liens  as  against  the  claims  of  the  creditors 
of  a  bankrupt  shall  not  be  liens  against  bis 
estate."  The  subsection  thus  quoted  has  ref- 
erence only  to  the  validity  of  Hen  claims  un- 
der the  law  of  the  state  wherein  the  bank- 
ruptcy proceedings  are  pending.  Collier  on 
Bankruptcy,  481.  In  this  state  an  imie- 
corded  chattel  mortgage  is  valid  save  as 
against  subsequent  purchasers  and  existing 
creditors,  without  notice.  Code,  {  2906.  A 
creditor,  existing  as  such  at  the  time  of  tbe 
execution  of  the  mortgage,  must  obtain  a 
lien,  as  by  attachment  or  otherwise,  upou  the 
mortgaged  property,  before  notice,  actual 
or  constructive,  of  the  mortgage,  that  he  may 
avail  himself  of  the  benefit  of  the  statute. 
Allen  v.  McCalla,  25  Iowa,  464,  96  Am.  Dec. 
56;  Kern  T.  Wilson,  82  Iowa,  407,  48  N.  W. 
919.  A  creditor  who  becomes  such  after  the 
execution  of  a  mortgage,  and  before  notice 
thereof,  may  be  heard  to  assail  such  mort- 
gage on  the  ground  of  fraud  in  that  he  was 
induced  to  extend  a  credit  that  would  not 
otherwise  have  been  given.  Fox  v.  Ed- 
wards, 38  Iowa,  215.  The  contention  of  ap- 
pellees in  the  respect  now  under  considera- 
tion may  be  disposed  of  by  saying  that  the 
record  makes  It  clear  that  no  creditor  bad 
acquired  a  lien  upon  tbe  mortgaged  property 
prior  to  the  filing  of  the  mortgages  for  rec- 
ord, nor  is  it  made  to  appear  that  any  credit 
was  extended  to  the  defendants  Murphy  be- 
tween the  date  of  the  execution  of  the  mort- 
gages and  the  date  of  the  filing  thereof. 

4.  Lastly,  we  come  to  the  question  wheth- 
er the  trustee  may  be  heard  to  attack  the 
mortgages  in  question  on  tbe  ground  tbnt 
the  same  were  Intended  to  hinder,  delay,  .ind 
defraud  creditors.  The  subject  comes  with- 
in the  provisions  of  section  67e  of  the  bank- 
rupt act  of  July  1,  1898.  c.  541,  30  Stnt 
664  [U.  S.  Comp.  St.  1901,  p.  .3449],  and  a 
mere  reading  of  the  section  furnishes  the 
answer  to  the  question.  "All  conveyances, 
transfers,  •  *  •  of  his  property  •  •  • 
made  or  given  by  a  person  adjudged  a  bank- 
rupt *  •  •  within  four,  months  prior  to 
the  filing  of  the  petition,  with  the  Intent  and 
purpose  on  his  part  to  hinder,  delay,  or  de- 
fraud his  creditors,  shall  be  null  and  void." 
etc.  As  we  have  seen,  the  mortgages  In" 
question  were  executed  and  delivered  about 
six  months  before  tbe  filing  of  the  petition  in 
bankruptcy. 

Having  considered  all  the  questions  rais- 
ed by  the  record,  we  conclude  that  the  trial 
court  was  In  error  In  setting  aside  the 
mortgages  held  by  plaintiff,  and  In  onitT- 
Ing  the  proceeds  of  the  property  paid  over 
to  the  intervener,  as  trustee  in  bankruptcy. 
As  the  exact  amoimt  in  the  hands  of  the 
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receiver  api)olnted   by  the  trial  court  does 
not  appear  from  the  record,  the  cause  will 
be  remanded  for  further  proceedings  la  bar- 
mony  with  this  opinion. 
Beyersed. 


BULL  et  «I.  y.  RICH. 

SAME  y.  FOOT. 

(Supreme  Court  of  Miunesota.    Noy.  26,  1904.) 

On  rearguuient    Affirmed. 

For  former  opinion,  see  100  N.  W.  212. 

LEWIS,  J.  A  reargument  haying  been 
granted  upon  the  claim  that  the  court  had 
misapprehended  the  facts  and  misapplied 
the  law  to  the  facts  as  stated  in  tbe  pre- 
vious decision,  we  baye  made  a  re-examina- 
tion of  the  case. 

Tbe  question  before  the  court  is  not  wheth- 
er the  plaintiffs  made  an  adrantageous  bar- 
gain when  they  withdrew  their  claims 
against  tbe  Baker  estate  and  receiyed  cer- 
tain property  from  the  heir  in  Ueu  of  divi- 
dends. No  question  is  raised  as  to  the  good 
faith  of  the  plaintiffs  in  entering  into  tbe  ar- 
rangement The  question  is  not  whether 
plaintiffs  fully  accounted  to  defendants  for 
their  stewardship  of  the  property  so  received, 
nor  are  we  called  upon  to  review  any  of  the 
rulings  of  the  trial  court  upon  that  branch 
of  tbe  case,  which  was  fully  litigated  below. 
In  appellants'  original  brief  (page  14)  it  was 
stated  that  the  only  material  question  before 
the  court  was  the  meaning  and  legal  effect  of 
tbe  written  instrument  executed  by  plain- 
tiffs and  filed  in  the  court  of  Racine  county 
October  SO,  1893,  which  Is  set  forth  in  tbe 
former  opinion  (100  N.  W.  212)  and  described 
as  the  release.  At  the  previous  hearing  de- 
fendants insisted,  and  they  now  insist,  that 
tbe  claims  of  plaintiffs  became  merged  in  the 
Judgment  against  the  estate;  that  such  judg- 
ment was  based  upon  the  implied  contract 
existing  between  plaintiff  and  defendant 
sureties  and  their  principal;  that  upon  Mr. 
Baker's  death  his  estate  became  subrogated 
In  bis  place  as  principal,  and  that  when  the 
claims  were  withdrawn,  and  the  decree  of 
distribution  was  entered,  conveying  the  prop- 
erty of  the  estate  to  the  heir,  it  amounted  to 
a  satisfaction  of  tbe  claims  against  the  es- 
tate; tiiat  the  estate  was  thereby  discharged, 
wbicb  amounted  to  a  release  of  the  principal, 
and  consequently  a  release  of  appellants  as 
co-sureties. 

Tbe  former  decision  was  placed  upon  the 
ground  that  tbe  transaction  did  not  amount 
to  a  release  of  the  principal,  but  that  it  was, 
in  effect,  an  Interchange  of  seciu*it!es.  Or,  to 
go  a  step  further,  It  practically  amounted  to 
a  cash  payment  by  the  estate.  While  the 
former  decision  was  placed  upon  the  princi- 
ple tbat  tbe  transaction  amounted  to  no  more 


than  a  surrender  of  tbe  right  to  participate 
in  the  dividends  arising  from  the  administra- 
tion of  the  assets  then  within  tbe  Jurisdic- 
tion of  the  court,  in  consideration  of  other  as- 
sets which  plaintiffs  received,  we  may  go  a 
step  further  and  concede  that  the  instrument 
of  release,  when  taken  in  consideration  with 
tbe  Judgment  of  the  court,  amounted  to  n 
release  of  the  estate  for  all  time,  so  far  as  it 
might  be  administered  by  such  court.  But 
if  such  Judgment  had  tbe  effect  claimed  for 
It,  whether  it  would  be  binding  upon  plaintiff 
In  another  Jurisdiction,  where  tbe  estate  was 
being  administered  with  reference  to  other 
property,  is  a  question  we  need  not  deter- 
mine. However,  such  release  and  Judgment 
did  not  have  the  effect  of  releasing  defend- 
ants as  co-sureties,  nor  was  there  any  satis- 
faction of  or  release  of  the  debt  Plaintiffs, 
when  they  paid  the  amount  of  tbe  obliga- 
tion of  the  bond,  were  authorized  to  call  up- 
on defendants  immediately  for  contribution, 
without  proceeding  against  the  guardian's 
estate,  or  they  might  pursue  both  remedies 
at  once.  Defendants  were  in  no  position  to 
demand  of  plaintiffs  tbat  they  take  any  par- 
ticular course  to  obtain  tbe  property  from 
the  estate,  but  they  were  not  required  to  sit 
still  and  see  the  assets  of  the  estate  dissi- 
pated In  tbe  course  of  administration.  Tbe 
relation  between  tbe  co-sureties  was  of  an 
equitable  nature,  if  either  one  voluntarily 
took  steps  which  resulted  in  secviring  a  pay- 
ment either  directly  or  Indirectly,  all  that 
could  be  required  of  him  under  the  equitabie 
relations  existing  between  them  was  to  m.ake 
a  proper  accounting  of  the  proceeds.  If  the 
estate  bod  paid  plaintiffs'  claims  In  full,  that 
would  have  discharged  the  obligation  be- 
tween the  sureties,  but  plaintiffs  were  not 
able  to  obtain  payment  in  full.  They  receiv- 
ed property  to  be  applied  in  payment,  and 
in  resiwct  to  the  disposition  of  tbat  property 
they  occupied  the  relation  of  trustees  to 
their  co-sureties,  ond  the  only  right  which 
defendants  have  is  to  call  them  to  account 
with  respect  to  their  stewardship  concerning 
that  property. 

We  do  not  think  the  effect  of  the  release 
and  entry  of  Judgment  in  the  Racine  county 
court  can  be  construed  as  argued  by  defend- 
ants. After  the  decease  of  the  principal, 
his  estate  did  not  become  subrogated  In  his 
place  as  principal.  While  true  tbe  principal 
had  passed  out  of  existence,  and  all  that  re- 
mained which  could  meet  the  obligations  of 
the  bend  assumed  by  him  was  his  estate,  yet 
It  does  not  follow  that  his  estate  became  the 
principal.  If  the  Judgment  could  be  con- 
strued as  a  satisfaction  in  full,  then  of  course 
the  debt  would  be  paid  and  defendants  re- 
leased. Such,  however.  Is  not  the  cose. 
There  was  neither  payment  nor  release  with- 
in the  ordinary  meaning  of  that  term. 

Tbe  former  decision  is  adhered  to^ 
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BULL  et  aL  t.  RICH. 

SAME  T.  FOOT. 

(Supreme  Conrt  of  Minnesota.    Not.  25,  1904.) 

On  reargmnent    Affirmed. 

For  former  opinion,  see  100  N.  W.  213. 

PER  CURIAM.  Tbia  action  having  been 
submitted  on  reargument,  and  having  been 
duly  considered.  It  Is  ordered  that  the  pre- 
vious decision  be  approved  and  adhered  ta 


EOONS  T.  LANGUM. 
(Sopremt  Court  of  Minnesota.    Nov.  18,  1904.) 

PBIVATS    SCHOOL — BBOITLATIONS — TBACHEBS. 

1.  A  requirement  bv  the  proprietor  of  a  busi- 
ness school  attended  by  minors  and  others  that 
teachers  therein  shall  Eot  frequent  saloons  In 
the  vicinity  of  such  school,  where  intoxicating 
liquors  are  sold,  is,  as  a  matter  of  law,  a  rea- 
sonable regulation.  Ttie  submission  of  anch 
question  to  a  jury  to  determine  is  error. 

(Byllabus  by  the  Court.) 

Appeal  from  Municipal  Court  of  Minneapo- 
lis;  Andrew  Holt,  Judge. 

Action  by  S.  W.  Koons  against  Q.  M.  Lan- 
gnm.  Verdict  for  plaintUI.  From  an  order 
denying  a  new  trial,  defendant  appeals.  Re- 
versed. 

0.  C.  Joslyn,  for  appellant  O.  G.  Lay- 
bourn,  for  respondent 

DOUGLAS,  J.  Plaintiff  recovered  a  ver- 
dict in  the  court  below  for  a  balance  due  upon 
an  executory  contract  by  the  terms  of  which 
he  agreed  to  teach  telegraphy  In  a  business 
school  conducted  by  defendant.  From  an 
order  of  the  municipal  court  of  the  city  of 
Minneapolis  overruling  his  motion  for  a  new 
trial,  defendant  appeals. 

As  our  conclusion  leads  to  a  reversal,  we 
deem  it  important  to  consider  but  one  of  the 
questions  presented.  Defendant  Justifies  an 
alleged  discbarge  of  plaintiff  because  of  his 
conduct  and  insists,  among  other  defenses, 
that  by  a  rule  of  such  school  both  teachers 
and  students  were  prohibited  from  frequent- 
ing saloons  where  Intoxicating  liquor  was 
sold,  under  penalty  of  suspension  or  dis- 
charge, and  that  this  rule  was  brought  to  the 
linowlodge  of  the  plaintiff  at  a  date  subse- 
quent to  the  making  of  the  contract  sued 
upon,  and  by  him  violated.  Evidence  was 
offered  tending  to  sustain  this  contention, 
and  to  show  that  plaintiff  frequently  visited 
saloons  located  in  the  vicinity  of  the  school, 
and  was  seen  to  enter  the  same  by  a  num- 
ber of  students.  The  court  charged  the  Jury, 
in  substance,  that  if  they  found  such  a  rule 
or  regulation  was  established  and  brought 
to  the  attention  of  the  plaintiff  after  the 
malclng  of  the  contract  sued  upon,  to  Justify 
such  discharge  because  of  its  violation  and 
constitute  a  defense  to  the  action  said  rule 
must  be  a  reasonable  one;  and  submitted  the 


question  of  its  reasonableneaa  to  the  jory  for 
determination.  In  this  the  court  erred.  lu 
our  opinion,  anch  a  regulation  is,  as  a  matter 
of  law,  reasonable,  and  it  becomes  immate- 
rial whether  made  before  or  after  the  con- 
tract sued  upon  was  entered  into.  It  ap- 
pears from  the  record  a  large  number  of 
young  men  attended  this  school,  diany  of 
whom  presnmably  were  minors.  The  right 
of  the  proprietor  of  a  business  college  to  di- 
rect that  teachers  employed  therein  shall 
not  visit  saloons  in  the  vicinity  of  such 
schools,  where  their  example  in  so  doing  is 
liltely  to  have  an  injurious  effect  upon  stu- 
dents, to  us  seems  clear.  It  is  admitted  by 
plaintiff  that  he  visited  saloons  in  the  vi- 
cinity of  the  school  during  the  course  of  bis 
employment,  but  be  strenuously  insists  be 
did  not  do  so  after  knowledge  of  this  regu- 
lation. The  Jury  may  have  found  for  the 
plaintiff  either  because  they  believed  be  did 
not  violate  the  rule  after  a  linowledge  of  its 
existence  or  for  the  reason  that  they  foond 
SQch  regulation  unreasonable.  The  reasona- 
bleness of  the  regulation  was  for  the  court 
to  determine  as  a  matter  of  law,  and  ought 
not  to  have  been  submitted  to  the  Jury.  In 
other  particulars  referred  to  the  court  did 
not  err. 
Order  reversed. 


NESNB  et  al.  v.  8UNDBT  et  at 
(Supreme  Court  of  Minnesota.     Nov.  18,  19(H> 

TBAnE-NAME— UNLAWrUI.   USB— INJUKCTIOlf .  • 

I       1.  A  corporation  may  be  enjoined  from  using 
a  trade-name  lawfully  adopted  prior  thereto  nj- 

]  a  copartnership  engaged  in  a  like  business  st  the 
same  place. 

2.  The  fact  that  such  name  was  assumed  m 
good  faith,  and  without  design  to  mislead  tlie 
public  and  acquire  the  trade  of  a  rival,  is  not 
material.  The  probable  and  ordinary  conse- 
quences of  the  act,  as  distinguished  from  the 
intent  or  motive  of  the  parties,  must  consti- 
tute the  test. 
(Syllabus  by  the  Court) 

Appeal  from  District  Conrt  Polk  Coonty; 
William  Watts,  Judge. 

Action  by  Hans  H.  Nesne  and  Charles  V. 
Bourdon,  copartners  as  the  Crookston  Marble 
Works,  against  John  O.  Snndet  and  others. 
From  a  Judgment  for  defendants,  plalntiSs 
appeal.    Reversed. 

Martin  O'Brien,  H.  Steeno^on,  and  Charies 
Lorlng,  for  appellants.    R.  3.  Montague,  for 

respondents. 

DOUGLAS,  J,     Appeal  by  plaintiffs  from 

a  Judgment  of  the  district  court  in  favor  of 

defendants. 

In  June,  1001,  plaintiffs  entered  into  a  co- 

'  partnership  at  Crookston,  Minn.,  under  the 

I  firm  name  of  Crookston  Marble  &  Granite 

'  Works,  and  engaged  in  the  general  business 

'  of  manufacturing  and  selling  cemetery  mon- 

I  uments.     Xwo  weeks   later   they   changed 
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tbelr  name  to  the  Crookston  Marble  Works, 
and  have  since  conducted  bnsineM  thereun- 
der. For  nine  years  prior  thereto  some  of 
the  defendants  had  conducted  a  like  busi- 
ness at  Crookaton  as  copartners  under  the 
firm  name  of  Northwestern  Marble  Works. 
They  used  the  words  "Marble  Works"  as  a 
sign  OTer  the  door  of  their  place  of  business, 
and  it  appears  that  during  part  of  said  time 
approximately  10  per  cent  of  the  letters 
received  by  them  were  addressed,  "Crook- 
ston Marble  Works,"  but  that  such  corre- 
spondence Is  decreasing.  In  July,  1902,  said 
defendants  associated  themselves  together 
as  a  corporation  under  and  pursuant  to  tha 
laws  of  this  state,  adopted  "Crookston  Mar^ 
ble  Works"  as  a  corporate  name,  and  there- 
after continued  in  business  thereunder.  It 
therefore  appears  such  parties  are  engaged 
in  the  same  business  In  the  same  territory, 
much  of  which  Is  carried  on  by  correspon- 
dence, and  are  using  Identical  names.  This 
has  heretofore  led  to,  and  of  necessity  In  the 
future  will  result  In,  endless  confusion. 

It  la  well  settled,  where  a  trade-name  Is 
appropriated  by  another  with  a  fraudulent 
intent  to  unfairly  compete  in  a  special  line 
of  business  with  parties  who  had  theretofore 
adopted  it  and  acquired  a  proprietary  Inter- 
est therein,  that  injunction  will  lie.  Mer- 
chants' Detective  Ass'n  v.  Detective  Mer- 
cantile Agency,  25  III.  App.  250;  Pierce  v. 
Quittard.  68  Cal.  68,  8  Pac.  645,  58  Am.  Rep. 
1;  Keller  v.  B.  F.  Goodrich  Co.,  117  Ind.  556, 
19  N.  B.  196,  10  Am.  St  Rep.  88;  Plant  Seed 
Co.  T.  Michel  Plant  &  Seed  Co.,  23  Mo.  App. 
579;  Avery  &  Sons  v.  Melkle  &  Co.,  81  Ky. 
92;  McLean  v.  Fleming,  96  U.  8.  254,  24  L.. 
Ed.  828;  Walker  &  Sons,  Limited,  v.  Mikolas 
<C.  C.)  79  Fed.  955;  Van  Horn  v.  Coogan 
(N.  J.  Cb.)  28  Atl.  788.  In  Richard  v.  Caton 
College  Co.,  88  Minn.  242,  92  N.  W.  958,  this 
principle  was  adopted.  In  that  case  the  Ca- 
ton College  Company,  in  its  advertisement 
and  by  its  advertising  signs,  appropriated 
the  name  of  "Minnesota  CoUese  of  Busi- 
ness," which  had  long  been  used  by  a  rival, 
and  placed  the  same  in  large  letters  follow- 
ing the  words  "Caton  College"  in  small  type. 
It  was  strenuously  urged  that  "Minnesota" 
was  a  geographical  word  of  a  descriptive 
character,  that  the  word  "School"  was  used 
to  describe  the  nature  of  the  institution,  and 
that  neither  of  the  terms  could  be  made  the 
subject  of  a  strict  property  right  This  was 
conceded,  but  the  court  enjoined  the  use  of 
the  term  "Minnesota  School  of  Business,"  be- 
cause of  the  manner  in  which  the  words 
were  associated  and  used.  It  was  held  that 
the  use  of  the  name  was  clearly  calculated 
to  deceive  the  public,  and  tresijassed  upon  the 
rights  of  plaintiffs.  Had  the  college  been  de- 
scribed as  a  "School  of  Shorthand  or  Busi- 
ness," etc.,  "at ,  Minnesota,"  the  use  of 

the  words  clearly  could  not  have  been  the 
subject  of  criticism. 

PlatntUTs  adopted  their  trade-name  one 
year  prior  to  the  organization  of  the  defend- 


ant corporation.  As  we  bare  seen,  the  names 
of  the  parties  and  place  and  nature  of  the 
business  are  identical.  The  trial  court  found 
that  such  names  were  adopted  by  both  par- 
ties for  a  lawful  purpose,  and  without  intent 
by  either  to  unfairly  compete  with  the  other, 
or  to  "unfairly  obtain  from  said  post  office 
the  mall  intended  for  the  other,"  but  that 
confusion  and  delay  in  its  delivery  would  nat- 
urally result.  We  have  only  to  inquire 
whether,  in  the  face  of  a  negative  finding, 
the  selection  by  defendants  of  the  acquired 
trade-name  of  a  rival  must  be  deemed  to 
have  been  done  with  an  intent  to  unfairly 
compete,  or  whether  such  Intent  is  immateri- 
al. The  rule  is  settled  that,  in  the  absence 
of  statutory  provisions  regulating  the  sub- 
ject, parties  organizing  a  corporation  must 
clx>ose  a  name  at  their  peril,  and  that  the  use 
of  a  name  similar  to  one  adopted  by  another 
corporation  may  be  enjoined  at  the  instance 
of  the  latter.  If  misleading  and  calculated  to 
injure  its  business.  Newby  v.  Oregon  C.  B. 
Co.,  Deady,  809,  Fed.  Caa.  No.  10,144;  Holmes 
a  &  H.  y.  Holmes  B.  &  A.  Mfg.  Co.,  37  Conn. 
278,  9  Am.  R^.  324;  Fanners'  Loan  &  Trust 
Co.  T.  Farmers'  Loan  &  Trust  Co.  (Sup.)  1 
N.  Y.  Supp.  44;  Chas.  S.  Hlgglns  Co.  v.  Hlg- 
glns  Soap  Co.,  144  N.  Y.  462,  39  N.  E.  490,  27 
L.  R.  A.  42,  43  Am.  St  Rep.  769;  Celluloid 
Mfg.  Co.  V.  Cellonlte  Mfg.  Co.  (C.  C.)  32 
Fed.  94;  R.  W.  Rogers  Co.  v.  Wm.  Rogers 
Mfg.  Co.,  70  Fed.  1017,  17  O.  0.  A.  576;  Pliiut 
Seed  Co.  v.  Michel  Plant  &  Seed  Co.,  37  Mo. 
App.  313.  As  was  stated  in  Armington  v. 
Palmer  (R.  I.)  42  Atl.  308,  43  L.  R.  A.  95: 
"The  principles  upon  which  these  cases  rest 
are  that,  although  a  corporation  may  be  le- 
gally created,  It  can  no  more  use  Its  corpo- 
rate name  in  violation  of  the  rights  of  others 
than  an  individual  can  use  his  name,  legally 
acquired,  so  as  to  mislead  the  public  and  to 
injure  another." 

Some  confusion  has  arisen  In  the  discussion 
of  trade-mark  and  trade-name  cases,  but  the 
principles  applicable  to  each  are  in  some 
though  not  in  a  1 1  particulars  analogous.  In  the 
Armington  Case  It  was  held  Injunction  would 
He  to  prevent  the  use  of  a  similar  name,  even 
in  the  absence  of  proof  of  actual  damage  or 
of  a  fraudulent  intent  In  North  Cheshire 
&  Manchester  Brewery  Co.,  Limited,  v.  Man- 
chester Brewery  Co.,  Limited  [1899]  App. 
Cas.  83,  It  appeared  the  North  Cheshire  Brew- 
ery Company,  Limited,  without  intent  to 
deceive,  reorganized  as  the  North  Cheshire  & 
Manchester  Brewery  Company,  Limited.  The 
court,  at  the  Instance  of  the  Manchester 
Brewery  Company,  a  then  existing  corpora- 
tion, enjoined  the  use  of  such  name.  -In  the 
American  Clay  Mfg.  Co.  v.  American  Clay 
Mfg.  Co.,  of  New  Jersey  (Pa.)  47  Atl.  936, 
the  defendant  was  enjoined  from  using  its 
name.  It  was  held  that  the  motives  of  the 
parties  attempting  its  wrongful  appropria- 
tion were  immaterial.  In  Hlgglns  Co.  v. 
Hlgglns  Soap  Co.,  supra,  the  court,  in  hold- 
ing that  an  exclusive  right  may  be  acqulr- 
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ed  in  the  name  In  which  a  business  may  be 
carried  on,  whether  that  of  a  partnership  or 
an  indlviduul,  say:  "But  if  the  name  was 
assumed  In  good  faith,  and  without  design  to 
mislead  the  public  and  acquire  plaintiff's 
trade,  the  defendant,  knowing  the  facts, 
must  be  held  to  the  same  responsibility  as 
if  it  acted  under  the  honest  impression  that 
no  right  of  the  plaintiCF  was  invaded."  In 
Holmes,  Booth  &  Hayden  v.  Holmes,  Booth 
&  Atwood  Mfg.  Co.,  supra,  the  court  enjoin- 
ed the  nse  of  a  like  name,  and,  in  assigning 
reasons  therefor,  say:  "Where  the  probable 
and  ordinary  consequences  of  a  man's  acts 
will  be  to  benefit  himself  to  the  injury  of 
another,  his  Intention  to  produce  that  result 
may  be  legitimately  inferred."  See,  also. 
Red  Polled  Cattle  Club  v.  Bed  Polled  Cat- 
tle Club  (Iowa)  78  N.  W.  803;  Bissell  Ohllled 
Plow  Works  V.  T.  M.  Bissell  Plow  Co.  (a 
C.)  121  Fed.  357;  Enoch  Morgan  &  Sons  Co. 
V.  Whlttler-Cobum  Co.  (C.  C.)  118  Fed.  657; 
Glucose  Sugar  Refining  Co.  v.  American 
Glucose  Sugar  Refining  Co.  (N.  J.  Ch.)  56 
Atl.  861.  Boston  Rubber  Shoe  Co.  r.  Boston 
Rubber  Co.,  148  Mass.  436,  21  N.  E.  875, 
Is  not  inconsistent  with  this  holding.  That 
was  an  application  for  the  purpose  of  exclud- 
ing defendants  from  exercising  Its  corporate 
franchise.  The  court  merely  held  that  what- 
ever remedy  plalntlft  was  entitled  to  was 
of  a  private  nature,  and  must  I>e  invoked  In 
nn  action  to  enjoin.  Neither  does  Canal  CX>. 
V.  Clark,  13  Wall.  811,  20  L.  Ed.  581,  involve 
the  Issue  presented.  In  that  case  rival  coal 
companies  owned  coal  mines  In  the  Lacka- 
wanna Valley,  Pa.,  which  produced  the  same 
general  class  of  coal.  The  court  barely  held 
that  the  company  first  using  the  word  "Lack- 
awanna" In  describing  Its  coal  was  not,  as  a 
matter  of  law,  entitled  to  esdude  a  rival 
from  the  nse  of  this  term  for  a  like  purpose, 
and  found  as  a  fact  that  such  coal.  In  Its 
generic  character,  was  properly  so  desig- 
nated. 

We  are  of  the  opinion  that  the  probable 
and  ordinary  consequences  of  the  act,  as  dis- 
tinguished from  the  specific  Intent  or  motive 
of  the  parties  in  choosing  a  trade-name  there- 
tofore lawfully  appropriated  by  others,  must 
constitute  the  test.  The  nse  by  defendants 
in  such  business  of  the  name  "Orookston 
Marble  Works"  will  lead  to  confusion  and  de- 
lay In  carrying  on,  and  will  Injuriously  af- 
fect the  business  of  plaintiffs  who  first  right- 
fully adopted  it.  We  are  unable  to  find  that 
the  misdirection  of  mall  intended  for  the 
Northwestern  Marble  Works  operated  to  give 
Its  members  a  vested  right  In  a  name  so  erro- 
neously used. 

.Tudgment  reversed,  with  directions  to  the 
trial  court  to  amend  its  conclusions  of  law, 
and  direct  the  entry  of  Judgment  in  favor  of 
plaintiffs,  perpetually  restraining  defendants 
from  In  any  manner  using  the  name  "Crook- 
ston  Marble  Works"  In  conducting  the  busl- 
noss  of  said  -jorporation  as  a  manufacturer 
and  dealer  in  marble  at  Crookston,  Minn. 


DANYERS  FARMERS'  ELEVATOR  CO.   v. 
JOHNSON  et  al. 

(Supreme  Court  of  Minnesota.    Nov.  1&  1904.> 

COBFOBATIONS— BOND   OP   SECBETABT— CON- 
STEUCTION— ACTION— EVIDENCE. 

The  bond  given  by  the  secretary  of  a  private 
corporation  contained  the  following  condition: 
"The  condition  of  this  obligation  is  such ;  that 
whereas  the  above  bounden  Charles  Johnson  has 
beeu  duly  elected  secretary  of  the  Danvers  Farm- 
ers' Elevator  Company,  and  served  said  com- 
pany in  said  capacity  for  the  term  of  one  year 
(from  date  of  election),  and  until  his  succeusor 
is  elected  and  qualified:  Now,  therefore,  if 
said  Charles  Johnson  shall  well,  truly  and  hon- 
estly in  all  things  serve  said  company  in  said 
capacity  during  his  appointment,  and  pay  over 
and  deliver  all  sums  of  money  and  goods  that 
come  into  bis  possession  as  such  secretary,  and 
at  all  times  keep  a  true  account  of  the  same, 
and  pay  over  to  bis  successor  all  money  or  );fx>ds 
belonging  to  said  company,  then  this  obligation 
shall  be  void,  otherwise  to  remain  in  full  force 
and  effpcL"  The  articles  of  Incorporation  pro- 
vided that  the  secretary  should  hold  his  office 
until  hia  successor  was  elected  and  qualified,  and 
the  by-laws  provided  that :  "The  secretary  shall 
keep  a  true  and  correct  account  of  tbe  business 
of  the  corporation  and  minutes  of  all  meetings 
of  the  stockholders  and  board  of  management: 
shall  keep  true  and  correct  books  of  account, 
record  all  purchases  and  sales,  moneys  received 
and  expended ;  receive  all  moneys  due  the  cor- 
poration, and  pay  the  same  over  to  the  treasurer 
without  delay,  taking  his  receipt  therefor :  he 
shall  have  charge  of  the  seal  of  the  corporation 
and  attend  to  all  correspondence,  and  he  shall, 
before  he  enters  upon  the  duties  of  his  office,  ex- 
ecute a  bond  to  the  corporation  in  the  sum  of 
$3,(XX),  in  form  and  with  sureties  to  be  approved 
hy  the  board  of  directors,  conditional  upon  the 
faithful  performance  of  the  duties  of  hi<!  office, 
and  tlie  prompt  accounting  for  all  moneys  re- 
ceived by  him  as  secretary."  Having  held  over 
and  acted  as  secretary  for  several  months  .ifter 
the  expiration  of  the  year  for  which  he  was 
first  elected,  in  an  action  brought  by  the  cor- 
poration against  his  sureties,  held: 

1.  The  complaint  states  facta  sufficient  to  con- 
stitute a  cause  of  action. 

2.  Copies  of  the  articles  of  incorporation  and 
by-laws  were  properly  received  In  evidence. 

8.  The  sureties  assumed  their  obligation  with 
reference  to  the  articles  and  by-laws,  and  can- 
not question  the  nature  of  tbe  duties  of  their 
principal. 

4.  The  evidence  was  sufflcient  to  justify  the 
court  In  holding  that  moneys  egiial  to  the 
amount  of  the  bond  came  into  the  hiinds  of  the 
secretary  during  his  incumbency,  and  were  not 
accounted  for  by  him. 

5.  The  obligation  of  the  sureties  was  not  lim- 
ited to  the  first  year  of  their  principal's  elec- 
tion as  secretary,  but  continued  during  the  en- 
tire time  he  acted  as  such  officer,  and  it  is  im- 
materisl  whether  the  shortnge  occurred  prior 
or  BulMequent  to  the  expiration  of  such  year. 

6.  Under  the  circumstances  of  this  case  the 
evidence  Is  conclusive  that  the  retention  of  the 
funds  received  by  the  secretary  and  the  failure 
to  account  for  the  same  amounted  in  law  to 
conversion,  and  therefore  no  demand  by  plaintiff 
was  necessary  before  commencement  of  this  ac- 
tion. 

(Syllabus  hy  tbe  Court) 

Appeal  from  District  Conrt,  Swift  Otnntj; 
O.  B.  Qvale,  Judge. 

Action  by  the  Danvers  Farmers'  Elevator 
Company  against  Charles  Johnson  and  oth- 
ers. Judgment  for  plaintiff.  Defendants  ap- 
peaL    Aiiirmed. 
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S.  H.  Hudson,  for  appellants.    F.  P.  Olney, 
for  respondent 

LEWIS,  J.  Respondent  company  was  oi> 
ganized  to  operate  a  public  grain  elevator, 
and  Its  corporate  existence  began  July  24, 
1900.  By  the  articles  of  Incorporation  de- 
fendant Johnson  was  designated  as  Its  sec- 
retary, to  hold  office  until  the  annual  meet- 
ing of  the  corporation  the  second  Tuesday 
in  Jnly,  1901.  September  8,  1900,  Johnson, 
as  principal,  and  the  other  defendants  as 
sureties,  executed  and  delivered  to  plaintiff 
company  their  certain  bond  for  the  amount 
of  $3,000,  upon  the  following  conditions: 
"The  condition  of  this  obligation  Is  such; 
tbat  whereas  the  abore  bounden  Charles  John- 
son has  been  duly  elected  secretary  of  the  Dan- 
vers  Farmers'  Elevator  Cktmpany,  and  served 
•aid  company  In  said  capacity  for  the  term 
of  one  year  (from  date  of  election),  and  un- 
til bis  successor  is  elected  and  qualified: 
Now,  therefore,  if  said  Charles  Johnson  shall 
well,  truly  and  honestly  in  all  things  serve 
said  company  In  said  capacity  during  his 
appointment  and  pay  over  and  deliver  all 
sums  of  money  and  goods  that  come  into  his 
possession  as  such  secretary,  and  at  all  times 
keep  a  true  account  of  the  same,  and  pay 
over  to  his  successor  all  money  or  goods 
belonging  to  said  company,  then  this  obliga- 
tion shall  be  void,  otherwise  to  remain  in 
full  force  and  effect."  The  trial  court,  In 
efTect.  found  that  Johnson  was  the  secre- 
tary of  the  company  during  the  year  trans- 
piring from 'the  commencement  of  the  cor- 
poration until  the  annual  meeting  held  the 
second  Tuesday  of  July,  lOOl;  and  that  he 
continued  uninterruptedly  to  be  and  act  as 
such  secretary  until  the  latter  part  of  No- 
vember, 1901;  that  during  such  time  he  re- 
ceived, from  time  to  time,  and  there  came  in- 
to bis  hands  as  such  secretary,  large  sums 
of  money  and  property  of  plaintiff,  exceed- 
ing in  value  $3,000,  which  money  he  failed 
to  pay  over,  or  In  any  way  account  for  to 
the  company,  or  to  keep  a  true  and  correct 
acoonnt  of,  and  that  during  such  time,  after 
September  8,  1900,  be  appropriated  and  con- 
verted to  his  own  use  a  sum  ot  money  ex- 
ceeding in  value  the  amount  of  $3,000,  which 
be  failed  to  pay  over  and  neglected  to  render 
a  true  or  correct  account  of  to  the  company. 
The  court  further  found  that  it  was  impossi- 
ble to  determine  what  portion  of  the  $3,000 
was  appropriated  during  the  first  year  he 
was  secretary  and  what  portion  during  the 
subsequent  period.  The  court  found  that  the 
whereabouts  of  Johnson  had  not  ueen  known 
since  he  left  the  service  of  the  company  the 
latter  part  of  November,  1901,  and  that  no 
demand  of  any  kind  bad  ever  been  made 
apon  liim  or  the  other  defendants  prior  to  the 
conamencement  of  the  action.  Judgment  was 
ordered  for  plaintiff  for  the  amount  of  the 
penalty  of  the  bond,  $3,000.  Defendants  ap- 
pealed. 

The  assignments  of  error  pre.sent  the  fol- 


lowing questions:  Doe's  the  complaint  state 
a  good  cause  of  action?  Were  the  copies  of 
the  by-laws  and  articles  of  incorporation 
properly  received  in  evidence,  and.  If  so. 
does  it  sufficiently  appear  that  it  was  with- 
in the  line  of  the  secretary's  duties  to  re- 
ceive and  account  for  the  moneys  alleged  to 
have  been  appropriated,  and,  if  such  duties 
pertained  to  the  office  of  secretary,  and  the 
bondsmen  became  liable  for  any  shortage 
which  may  have  occurred  on  the  part  of  the 
secretary,  is  their  liability  limited  to  the 
period  designated  as  the  first  year  of  his 
secretaryship?  Or,  conversely.  If  the  evi- 
dence is  sufficient  to  establish  any  shortage 
or  defalcation  by  the  secretary,  are  the  sure- 
ties liable  for  any  shortage  occurring  sub- 
sequent to  the  expiration  of  the  year  of  his 
election  as  secretary?  And,  further.  It  be- 
ing admitted  that  no  demand  was  made,  is 
the  evidence  sufficient  to  support  the  finding 
that  the  appropriation  was  In  the  nature  of  a 
conversion? 

1.  The  complaint  sets  forth  the  organiza- 
tion'of  the  corporation;  that  September  8, 
1900,  defendant  Johnson,  who  had  been  pre- 
viously elected  and  qualified  as  secretary,  as 
principal,  and  the  other  defendants  as  sure- 
ties, executed  and  delivered  the  bond  in 
question;  tbat  during  such  time  Johnson 
was  acting  as  such  secretary  he  received  as 
such  officer  for  and  on  account  of  the  cor- 
poration large  sums  of  money,  the  exact 
amount  of  which  was  unknown,  and  during 
such  time,  as  such  secretary,  failed  and  neg- 
lected to  keep  true  and  correct  books  of 
account,  and  neglected  and  failed  to  make 
any  report  of  his  doings  as  such  secretary 
to  the  corporation;  that  November  21,  1901, 
he  absconded;  that  between  September  8, 
1900,  and  September  8.  1901,  he  wrongfully 
and  unlawfully,  and  without  the  knowledge 
or  consent  of  the  corporation,  appropriated  to 
his  own  use  more  than  .^4,000  of  the  moneys 
of  the  corporntion  received  by  him  as  such 
secretary,  which  amount  he  had  entirely  neg- 
lected and  failed  to  account  for.  Reserving 
for  discussion  under  another  head  the  prop- 
osition tbat  the  liability  of  the  sureties  was 
limited  to  the  first  year  of  Johnson's  term  of 
office,  we  consider  the  complaint  sufficient. 
There  is  no  direct  allegation  that  the  sure- 
ties became  liable  by  reason  of  the  princi- 
pal's failure  to  account  for  the  moneys  com- 
ing Into  his  hands,  but  without  such  alle- 
gation it  necessarily  appears  that  the  sure- 
ties were  liable,  pursuant  to  the  conditions 
of  the  tx>nd,  if  it  was  executed  by  them  as 
stated.  This  case  does  not  come  within  the 
rule  that  a  recital  In  a  written  instrument  at- 
tached to  a  complaint  does  not,  as  a  matter 
of  pleading,  serve  the  purpose  of  an  allega- 
tion that  the  facts  so  recited  are  true.  The 
complaint  sufficiently  states  that  the  moneys 
came  into  the  hands  of  the  principal  as  sec- 
retary of  the  corporation,  and  that  he  fniled 
to  account  for  the  same  as  such,  and  thnt 
the  default  took  place  during  the  time  cover- 
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ed  by  the  bond,  for  which  the  sureties  were 
responsible. 

2.  The  copies  of  the  articles  and  by-laws 
were  properly  received  In  evidence.  The 
originals  were  lost,  and  the  copies  were  suffi- 
ciently proven. 

3.  The  articles  of  Incorporation  provided 
that  the  secretary  shall  hold  his  office  until 
bis  successor  Is  elected  and  qualified,  and 
the  by-laws  define  the  duties  of  the  secre- 
tary as  follows:  "The  secretary  shall  keep 
a  true  and  correct  account  of  the  business  of 
the  corporation  and  minutes  of  all  meetings 
of  the  stockholders  and  board  of  manage- 
:nent;  shall  keep  true  and  correct  books  of 
account,  record  all  purchases  and  sales,  mon- 
eys received  and  expended;  receive  all  mon- 
t^ys  due  the  corporation  and  pay  the  same 
over  to  the  treasurer  without  delay,  taking 
his  receipt  therefor;  he  shall  have  charge  of 
the  seal  of  the  corporation  and  attend  to  all 
correspondence,  and  he  shall,  before  he  enters 
upon  the  duties  of  his  office,  execute  a  hood 
to  the  corporation  in  the  sum  of  $3,000,  In 
form  and  with  sureties  to  be  approved  by  the 
board  of  directors,  conditional  upon  tbefaith- 
ful  performance  of  the  duties  of  his  office, 
nnd  the  prompt  accounting  for  all  moneys  re- 
ceived by  him  as  secretary."  The  articles  of 
Incorporation  and  by-laws  must  be  regarded 
as  a  part  of  the  contract,  the  bond  having 
been  executed  vrtth  reference  to  tbe  duties  of 
the  secretary.  Scott  v.  Ring,  29  Minn.  398, 
13  N.  W.  181.  It  clearly  apiiears  from  the 
articles  and  by-laws  that  his  duties  were 
more  than  those  usually  Imposed  upon  the 
secretary  of  a  corporation,  it  being  the  pur- 
pose of  this  corporation  to  Itnpose  on  the 
secretary  the  general  management  of  its 
affairs,  which  Included  Its  correspondence 
and  receiving  and  disbursing  its  funds.  It  to 
expressly  provided  that  the  secretary  shall 
receive  and  account  for  the  moneys,  shall  re- 
ceive and  pay  over  to  the  treasurer  without 
delay  all  moneys  due  the  corporation,  and 
before  entering  upon  his  duties  shall  execute 
a  bond  In  the  sum  of  $3,000.  Under  this 
state  of  facts  the  sureties  are  in  no  position 
to  question  the  natnre  of  the  duties  of  their 
principal. 

4.  According  to  the  evidence,  the  secretary 
handled  all  of  the  money,  although  he  did 
not  purchase  or  sell  wheat.  There  was  a 
special  buyer  for  that  purpose.  At  the  time 
the  secretary  absconded  the  cashbook  and 
many  of  the  wheat  tickets  and  papers  be- 
longing to  the  company  and  those  kept  by 
Johnson  as  secretary  were  taken  out  of  the  of- 
fice where  they  were  kept — presumably  stol- 
en. Under  these  circumstances  the  plain- 
tiff attempted  to  account  for  the  amount  of 
cash  received  by  the  secretary  by  showing 
the  total  amount  received  in  drafts  upon  the 
various  commission  houses  with  which  the 
company  was  doing  business  and  from  other 
sources,  and  also  attempted  to  show  what 
amount  of  money  he  had  paid  ont.  The  sure- 
ties insist  that  the  evidence  In  this  respect  la 


incomplete,  and  not  rafficient  to  diarge  their 
principal  with  any  particular  amount  of 
shortage.  Having  examined  the  record  tn 
this  respect,  we  are  of  the  opinion  that  a 
prima  facie  case  was  made  out;  that  the 
evidence  sufficiently  established  the  facts 
as  contended;  and  that  during  hto  Incumben- 
cy In  office  the  secretary  received,  and  failed 
to  account  for,  more  than  the  amoimt  of  the- 
penalty  of  the  bond. 

5.  The  evidence  having  been  found  auffi- 
clent  to  support  the  finding  of  the  court  that 
the  principal  failed  to  account  for  at  least 
the  sum  of  $3,000  during  the  time  he  held  the 
office,  the  question  arises,  are  the  suretiee 
liable,  it  not  appearing  tliat  the  funds  were 
appropriated  during  the  first  year  of  the  prin- 
cipal's incnmbency?  The  articles  of  incor- 
poration having  provided  that  the  secretary 
should  hold  bis  office  until  his  successor  is 
elected  and  qualified,  and  the  by-laws  having 
provided  that  the  bond  shall  be  executed  to 
secure  the  faithful  performance  of  the  du- 
ties of  his  office  and  a  prompt  accounting  for 
all  moneys  received  by  him  as  secretary,  and 
the  bond  having  expressly  referred  to  the 
language  of  the  articles  and  by-laws  by  recit- 
ing that  he  bad  been  elected  to  serve  the 
company  In  snch  capacity  for  the  term  of 
one  year,  or  until  bis  successor  is  ^ected 
and  qualified,  and  having  si>ecifically  refer- 
red to  the  performance  of  his  duties  while 
acting  in  such  capacity  during  his  employ- 
ment, the  sureties  entered  into  the  contractu- 
al relation  with  their  principal  and  the  com- 
pany with  reference  to  the  thne  that  be 
should  act  as  such  secretary,  even  though 
subsequent  to  the  first  year  of  his  election. 
No  question  arises  but  what  he  was  the  le- 
gally qualified  and  acting  secretary  for  tlie 
time  transpiring  after  the  expiration  of  the 
year  up  to  the  time  of  his  departure.  The 
articles  and  by-laws  were  drawn  with  special 
reference  to  such  condition.  There  to  noth- 
ing In  them  or  in  the  bond  which  in  any 
way  refers  to  or  intimates  that  the  liability 
of  the  sureties  was  Intended  to  be  limited  to 
a  period  other  than  that  actually  filled  by 
the  secretary  as  such.  As  authority  upon  the 
proposition  that  the  bond  Is  limited  to  the 
first  year,  the  case  of  Scott  v.  Ring,  29  Minn. 
398,  IS  N.  W.  181,  is  cited.  The  bond  there 
Involved  was  executed  by  the  county  treas- 
urer, who  had  been  elected  for  a  term  of  two 
years.  He  was  re-elected  for  a  succeeding 
term  of  two  years,  but  did  not  qualify  for 
the  second  term,  as  required  by  the  statute, 
and  did  not  execute  a  new  bond  for  such 
term,  but  continued  to  hold  the  dSHce. 
Among  others,  arose  the  question  whether  a 
vacancy  occurred  by  reason  of  his  failure 
to  qualify,  and  whether  the  sureties  upon  his 
bond  were  liable  for  his  delinquencies  occur- 
ring after  the  exidration  of  his  first  term  of 
office.  The  court  held  that  the  suretiea  were 
not  Itoble  under  those  conditions,  but  the  de- 
cision was  placed  upon  the  ground  that  the 
term  of  office  was  constitutional  and  statu- 
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torj,  waa  limited  to  the  time  prescribed, 
and  tbat  there  was  no  authority  for  his  hold- 
ing oyer  and  administering  the  duties  of  the 
office  without  qualifying  in  accordance  with 
the  statutory  requirements.  The  relation  of 
the  sureties  and  their  principal  with  the  coiv 
poratlon  in  the  case  now  under  consideration 
grow  out  of  the  contract  which  the  parties 
assumed  at  the  time  of  the  ezecntion  of 
the  bond,  and  in  this  respect  the  duties  and 
limitations  of  the  parties  are  not  subject  to 
tlie  statutory  quallflcations.  It  is  apparent 
tbat  the  sureties  undertook  by  their  agree- 
ment to  be  responsible  to  the  corporation 
to  the  extent  of  $3,000  in  case  their  prin- 
cipal did  not  honestiy  serve  the  company 
in  his  capacity  as  secretary  during  his  ap- 
I)ointiuent,  and  should  not  pay  over  and  de- 
liver to  its  treasurer  all  sums  of  money  com- 
ing into  his  possession  as  such;  and,  fur- 
ther, for  such  damages  as  might  arise  for  a 
failure  on  his  part  to  keep  a  true  account  of 
such  moneys  and  to  pay  the  same  over  to 
his  successor.  This  duty  on  the  part  of  the 
secretary  InTolved  the  obligation  to  keep  a 
proper  set  of  books,  whether  he  was  au- 
thorized by  the  board  of  directors  to  do  so  or 
not.  By  the  articles  of  Incoriwration  and 
by-laws  he  was  vested  with  extensive  pow- 
ers, and  practically  placed  in  entire  control 
and  management  of  the  company,  and  nei- 
ther be  nor  his  bondsmen  can  take  ad- 
vantage of  the  fact  that  the  corporation  or 
board  of  directors  had  not  provided  a  prop- 
er set  of  books,  or  directed  that  the  account 
should  be  kept  in  a  certain  manner. 

6.  The  conclusion  is  inevitable  tbat  the 
failure  to  account  for  the  funds  received,  ac- 
companied by  a  disappearance  of  the  books 
of  accoimt  and  the  absconding  of  the  secre- 
tary, constituted  conversion,  and  no  demand 
upon  the  sureties  was  necessary  before  com- 
mencement of  the  action. 

Order  affirmed. 


SWBNBON  T.  VILLAGE!  OF  BIRD  ISLAND 

et  aL 
(Supreme  Court  of  Minnesota.    Nov.  25,  1904.) 
TuxAGia— oohtbaop— iLCCEPTARCs—  BannoA' 

TION— BOND. 

1.  A  contract,' otherwise  valid,  entered  into  in 
good  faith  by  a  village  at  a  time  when  it  was 
not  legally  authorized  to  do  so  because  of  an 
error  In  posting  notices  of  an  election  called 
and  held  for  the  purpose  of  conferring  such  pow- 
er (section  122&,  Gen.  St.  1894),  becomes  renew- 
ed and  vitalized  by  the  acceptance  of  the  work 
done  pursuant  thereto  at  a  date  subsequent  to 
another  eleetien  at  which  such  authority  was 
conferred. 

2.  The  fact  that  the  village  was  restrained 
fr<Hn  complying  with  the  terms  of  said  con- 
tract in  an  action  bronght  by  a  resident  tax- 
payer in  which  plaintiff  was  made  a  party  de- 
fendant, is  not  a  defense  to  an  action  to  re- 
cover thereon  after  its  renewal.  Thin  action  is 
grounded  upon  a  new  and  distinct  obligation. 

3.  Failure  of  the  village  treasnrer  to  approve 
a  bond  required  by  chapter  354,  p.  757,  of  the 
Laws  of  1896,  cannot,  under  existing  conditions, 


affect  a  partially  executed  contract  which  be- 
came valid  only  by  virtue  of  a  snbsequent  adop- 
tion or  renewal. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Renville  Oonn- 
ty;  Qorham  Powers,  Judge. 

Action  by  Swnnty  Swenson  against  the 
village  of  Bird  Island  and  Simon  Richter. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed. 

Wlllonghby  M.  Babcock,  for  appellant  B. 
H.  Bowler,  for  respondents. 

DOUGLAS,  J.  Appeal  by  plaintiff  from 
Judgment  of  the  district  court  of  Renville 
county.  It  appears  from  the  complaint  and 
the  admissions  in  the  answer  herein  that: 
In  September,  1902,  the  defendant,  a  village 
organized  under  chapter  145,  p.  148,  Gen. 
Laws  1885,  entered  into  a  contract  with  plain- 
tiff for  the  construction  of  a  large  well  for 
the  use  of  the  public.  Plaintiff  was  the  low- 
est bidder,  and  all  prerequisites  for  the  mak- 
ing of  a  valid  contract  between  defendant 
and  plaintiff  were  complied  with  (section 
1269,  Gen.  St  1804),  except  that  an  insuffi- 
cient notice  was  given  of  an  election  held  in 
said  village  for  the  purpose  of  authorizing 
the  establishment  of  a  waterworks  system, 
of  which  said  well  was  designed  to  be  a 
part  After  the  completion  of  the  well  a  res- 
ident taxpayer  of  said  village  brought  an 
action  against  the  village  in  the  district  court 
of  said  coimty.  Plaintiff  herein  was  made  a 
party  defendant  The  trial  thereof  resulted 
in  a  final  Judgment  restraining  defendant 
from  further  contracting  with  any  person  for 
the  construction  of  a  system  of  waterwork.s 
and  from  paying  plaintiff  out  of  the  funds  of 
said  village  for  digging  said  well.  In  Janu- 
ary, 1903,  another  election  was  duly  called 
and  held  in  said  village  to  confer  power  up- 
on the  village  council  to  establish  a  system 
of  waterworks.  Section  1225,  Gen.  St.  1894. 
By  an  almost  unanimous  vote  this  authority 
was  conferred  by  the  electors  and  a  system 
of  waterworks  thereafter  established  by  said 
council.  Bids  for  the  erection  of  the  same 
were  invited  and  accepted  on  the  basis  that 
a  well  furnished  by  said  village  should  be 
used  in  connection  therewith,  and  it  appears 
that  the  well  so  dug  by  plaintiff  has  been 
connected  with  said  system,  and  water  there- 
from is  about  to  be  used.  In  such  contract 
defendant  agreed  to  pay  the  plaintiff  $1.25 
per  foot  for  digging  said  well  to  an  uncer- 
tain point  where  a  suitable  supply  of  water 
might  be  reached.  Plaintiff  furnished  a 
bond  in  the  form  prescribed  by  chapter  354, 
p.  757,  Laws  1895,  guarantying  the  faithful 
performance  of  his  contract,  in  the  sum  of 
$1,<X)0,  and  filed  the  same  with  the  village 
recorder.  It  was  approved  by  the  village 
council,  but  not  by  the  treasurer,  as  required 
by  said  act  Plaintiff  here  seeks  to  recover 
upon  said  contract  Judgment  was  entered 
in  favor  of  defendant  upon  its  motion,  which 
was  based  upon  the  complaint  and  adml»- 
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slons  contained  In  defendant's  answer  and 
the  findings  of  tbe  court  upon  one  of  the  Is- 
sues tendered. 

The  question  resolres  Itself  Into  this:  Aft- 
«r  its  Invalidity  has  been  adjudged  by  a 
court  having  jurisdiction  in  au  action  brought 
by  a  taxpayer  of  the  village  to  restrain  such 
Tillage  from  paying  the  amount  agreed  upon, 
has  the  defendant,  by  ratification  or  renewal, 
60  far  vitalized  a  voidable  contract  that  a 
recovery  may  now  be  had  thereon?  The 
question  must  be  answered  In  the  affirma- 
tive. We  are  of  the  opinion  the  contract 
should  be  treated  as  a  new  one,  and  that 
defendant  upon  the  facts  alleged  and  the 
findings  of  the  court,  Is  liable  to  plaintiff  for 
the  amount  prayed  for.  The  contract  was 
originally  let  to  the  lowest  bidder  at  a  time 
when  the  defendant  was  not  authorized  to 
execute  It  After  authority  was  conferred  by 
the  electors  of  the  village  at  a  regular  elec- 
tion called  for  that  purpose,  the  contract 
which  had  been  fulfilled  by  the  plaintiff 
was,  in  substance,  renewed  by  the  village  by 
itsi  accepting  and  using  the  fruits  of  his  la- 
bor. Tlie  defense  is  purely  technical,  and 
l>iised  upon  a  mistake  of  a  village  officer  In 
fnlllng  to  post  notices  of  the  first  election  in 
time.  It  seems  the  recorder  posted  them 
nine  days,  instead  of  ten,  before  the  election. 
Both  elections  resulted  in  a  practically  unan- 
imous vote  In  favor  of  the  improvements. 
The  fact  tliat  defendant  did  not  go  through 
till'  form  of  readvertlslng  and  again  calling 
for  bids,  in  our  opinion  Is  immaterial.  The 
contract  theretofore  entered  Into  was  In  fact 
let  to  the  lowest  bidder.  This  fully  complied 
with  the  terms  of  the  statute,  and  presuma- 
bly was  as  advantageous  to  defendant  as 
would  result  upon  readvertlsement.  Under 
the  peculiar  circumstances  of  this  case,  in 
the  absence  of  fraud  or  other  informality,  it 
'.vas  siifflolent,  and  may  be  deemed  a  sub- 
Rtniitial  compliance  with  the  terms  of  the 
statute.  Had  the  contract  not  been  let  to 
the  lowest  bidder  after  due  notice,  it  clearly 
would  hare  been  void  (Nash  v.  City  of  St. 
Paul,  8  Minn.  172  [Gil.  143]),  and  probably  in- 
capable of  ratification,  but  an  unauthorized 
contract  made  on  behalf  of  a  municipality 
may  be  ratified.  This  was  adjudged  in 
Schmidt  V.  County  of  Stearns.  34  Minn.  112, 
24  N.  W.  358.  See,  also,  Abbot  v.  School 
District.  7  Me.  US.  where  It  was  held  that 
when  one  avails  himself  of  the  services  done 
for  him  without  his  authority  or  request  he  Is 
liable  for  the  reasonable  value  thereof. 

It  is  urged  that  said  contract  Is  void  for 
the  reason  that  plaintiff  failed  to  Comply 
with  the  terms  of  chapter  354,  p.  757,  Laws 
lS'.)r..  He  filed  a  bond  with  the  village  re- 
corder in  the  penal  sum  of  $1,000,  bdt  it  was 
never  delivered  to  the  treasurer  for  approval, 
as  required  by  the  act  So  far  as  the  village 
Is  concerned,  such  bond  was  required  as  a 
guaranty  that  plaintiff  would  comply  with 
its  terms,  and  save  the  village  harmless  from 
.any  charge  or  expense  that  might  occur  on 


account  of  the  doing  of  such  work.  At  the 
time  the  contract  was  renewed  or  became 
vitalized,  the  work  was  fully  completed  by 
plaintiff,  and  the  time  for  enforcement  of 
liens  for  labor  performed  in  the  construction 
of  such  well  had  passed.  Independent  of  tbe 
question  whether  plaintiff  had  complied  with 
the  terms  of  the  statute  in  furnishing  tlie 
bond,  we  are  of  the  opinion  its  execution  by 
plaintiff  and  approval  by  the  designated  offi- 
cer was  at  that  time  useless,  and  a  failure 
to  furnish  it  did  not  affect  tbe  contract 

We  are  of  the  opinion,  expressed  by  tbe 
trial  court  that  none  of  the  Issues  determin- 
ed by  the  Judgment  in  the  former  action  may 
be  reviewed  here.  But  the  court  erred  in 
holding  that  the  subsequent  acts  of  defend- 
ant in  accepting  tbe  benefits  thereof  did  not 
operate  to  renew  and  vitalize  the  contract. 

Judgment  reversed,  and  new  trial  ordered. 


In  re  PHELPS'  ESTATE. 

TOMLINSON  et  al.  v.  PHELPS  et  al. 

(Supreme  Court  of  Minnesota.     Nov.  25,  1904.) 

APPEALABLE     OBDEB— PROBATE     COCBT— PBOCB- 
UnSG— AMENDIKO   DECBEES. 

1.  An  order  of  the  probate  court  which  va- 
cates in  part  a  previous  order  is  appealable  un- 
der subdivision  9.  S  460.5,  Gen.  St.  1894. 

2.  By  section  4730,  Gen.  St.  1894,  the  probate 
court  is  limited  in  amending  its  decrees  and  or- 
ders to  the  same  extent  as  provided  for  the  dis- 
trict court,  and  the  district  coort  has  no  power 
to  modify  its  judgment  after  tbe  time  has  ex- 
pired for  taking  an  appeal  therefrom,  exrept  in 
certain  cases  as  provided  by  section  52G7,  Gen. 
St.  ]804. 

ffel'l,  in  this  case,  the  probate  court  bavin: 
modified  its  previous  decree  after  the  time  had 
elapsed  for  appealing,  it  had  no  jurisdiction,  it 
appearing  that  tlio  previous  decree  so  modified 
or  amended  had  not  been  entered  by  reason  of  a 
mistake  of  fact  or  through  a  clerical  error. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Hennepin 
County;  Wlllard  R.  Cray.  .Tudge. 

In  the  matter  of  the  estate  of  Willis  Phelps. 
Petition  by  Lucy  Tomlinson  and  others 
against  Henry  W.  Phelps,  Sr.,  and  others. 
An  order  amending  a  decree  of  distrlbntion 
was  reversed  in  the  district  court  and  peti- 
tioners appeal.    AflSrmed. 


.Tay  W.  Crane,  for  appellants. 
McGee,  for  respondents. 


Lancaster  & 


LEWIS,  J.  In  1881  Willis  Phelp?,  a  resi- 
dent of  Springfield,  Ma.ss.,  executed  his  last 
will  and  testament  which  made  various  de- 
vises to  his  relatives,  and  contained  the  fol- 
lowing provision:  "Authority  Is  given  to  my 
executors  to  sell  and  dispose  of  any  and  all 
my  real  estate  In  the  state  of  Massachu- 
setts, and  to  invest  the  proceeds."  At  the 
time  of  his  decease  the  testator  left  certain 
real  estate  In  Minneapolis,  Minn.,  and  a  de- 
cree of  distribution  was  issued  out  of  the 
probate  court  of  Hennepin  county  In  180.5. 
In  which  the  court  found  that  it  was  the  tes- 
tator's intention  to  establish  an  active  trust 
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In  all  of  hla  estate,  to  continue  during  the 
lires  of  the  ezecntors,  and  the  BorrlTors  of 
them,  and  to  vest  In  them  the  title  and  own- 
eiahlp  of  the  real  and  personal  eeftate '  for 
certain  purposes;  among  them  the  following: 
"With  power  to  sell,  lease,  manage,  control, 
convey,  mortgage,  exchange  and  dispose  of 
the  same,  or  any  part  thereof.  In  such  man- 
ner as  to  the  trustees  and  survivors  should 
seem  meet"  Eight  years  later — ^In  Septem- 
ber, 1903 — appellants  filed  a  petition  with 
the  probate  court  praying  for  an  amendment 
to  the  decree  of  distribution  by  striking  out 
those  portions  above  referred  to  which  grant- 
ed to  the  trustees  the  power  of  alienation 
and  to  mortgage  the  estate.  The  ground  up- 
on which  the  petition  was  presented  was 
tbat  by  clerical  mistake  the  language  con- 
veying such  power  of  alienation  was  erron- 
eously Inserted  In  the  decree.  An  answer 
was  filed  to  the  petition,  and,  the  matter  hav- 
ing come  on  for  a  hearing,  the  probate  court 
made  an  order  amending  the  decree  of  dis- 
tribution as  prayed  for.  From  that  order 
appeal  was  taken  by  respondents  to  the  dis- 
trict court,  and  Judgment  was  ordered  there- 
in reversing  the  order  of  the  probate  court 
Petitioners  appealed  to  this  court  from  an 
order  denying  their  motion  for  a  new  trial. 
Upon  the  trial  In  the  district  court  the  peti- 
tioners moved  to  dismiss  the  appeal  from  the 
probate  court  on  the  ground  that  the  order 
of  tbat  court  was  not  appealable.  The  mo- 
tion was  denied.  It  is  only  necessary  to  dis- 
pose of  two  of  the  questions  raised  on  this 
appeal:  Was  the  order,  of  the  probate  court 
appealable?  If  It  was  an  appealable  order, 
had  the  time  for  taking  such  appeal  expired, 
and  did  the  probate  court  have  Jtirlsdlction 
to  amend  the  judgment? 

1.  The  appeal  was  taken  under  subdivision 
9,  f  4G65,  Gen.  St  1894,  which  reads:  "An 
order  vacating  or  refusing  to  vacate  a  pre- 
vious order.  Judgment  or  decree,  made  or 
rendered,  alleged  to  have  been  procured  by 
frand,  misrepresentation,  or  through  surprise, 
excusable  Inadvertence  or  neglect  •  •  •" 
"Vacating  or  refusing  to  vacate,"  as  used  in 
this  section,  does  not  limit  the  power  of  the 
court  to  the  complete  setting  aside  of  a  pre- 
rtous  order.  This  would  be  a  narrow  and 
unwarranted  construction.  The  word  "va- 
cating," as  here  used,  means  the  vacating  or 
setting  aside  of  any  part  of  a  previous  or- 
der. The  reasonable  construction  of  the  sec- 
tion Is  that  the  court  may  change  its  former 
order  by  vacating  it  entirely  or  in  part,  by 
substituting  another  for  it,  or  by  vacating 
It  in  part  and  substituting  something  else  in 
lieu  thereof.  Such  construction  Is  within  the 
jurisdiction  of  the  probate  court,  as  defined 
by  section  4730,  which  Is  that  it  may  correct, 
modify,  or  amend  Its  records  to  conform  with 
the  facts  in  the  same  manner  as  a  district 
court    The  order  was  appealable. 

2.  The  time  to  appeal  from  the  previous 
order  of  the  probate  court  having  expired, 
'Hd  that  court  in  1903  have  Jurisdiction  to 
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amend  or  vacate  the  judgment  prenonsly  en- 
tered? Section  4730  limits  the  power  of  the 
probate  court  in  amending  Its  decrees  and 
orders  to  the  same  extent  as  provided  for 
the  district  court  The  powers  of  the  dis- 
trict court  are  limited  by  section  5267,  Oen. 
St  1894,  as  construed  in  Gallagher  v.  Irish- 
American  Bank,  79  Minn.  226,  81  N.  W.  1057. 
It  was  there  held  that  a  motion  to  modify  a 
Judgment  (with  certain  exceptions)  entered 
In  the  district  court  must  be  made  l>ef ore  the 
time  for  taking  an  appeal  from  such  Judg- 
ment has  expired.  An  appeal  from  an  order 
of  the  probate  court  must  be  taken  within 
30  days  after  notice  of  the  order  or  Judg- 
ment Consequently,  the  power  of  that  court 
to  modify  its  Judgments  and  decrees  being 
limited  In  the  same  manner  as  provided  for 
the  district  court,  it  follows  that  in  this 
case  the  probate  court  did  not  In  1908  have 
Jurisdiction  to  modify  its  previous  decree, 
unless  It  appears  that  the  former  order  was 
entered  through  a  mistake  of  fa<^  or  clerical 
error.  If  it  appears  that  the  original  decree 
of  distribution  was  deliberately  entered  into 
as  the  result  of  a  Judicial  consideration  and 
construction  of  the  will,  then  the  powers  of 
that  court  to  amend  or  vacate  such  decree 
were  exhausted  upon  the  expiration  of  the 
time  to  appeal  therefrom.  The  record  shows 
that  a  part  of  the  property  involved  was  ac- 
quired by  the  trustees,  after  the  death  of 
Mr.  Phelps,  from  the  proceeds  of  his  estate, 
although  a  part  had  been  acquired  by  him 
prior  to  his  death.  Unquestionably,  under 
the  authority  to  dispose  of  property  In  Mas- 
sachusetts, the  trustees  had  the  power  to  sell 
property  in  Massachusetts,  and  use  the  pro- 
ceeds for  the  acquirement  of  property  in  Min- 
nesota. In  such  case  a  legal  question  would 
arise  as  to  their  power  to  again  dispose  of 
the  Minnesota  property  so  purchased.  In  the 
absence  of  any  evidence  to  the  contrary,  the 
probate  court  may  have  construed  the  will 
with  reference  to  the  powers  of  the  trustees 
to  dispose  of  the  entire  property  held  by  the 
estate,  and,  although  the  construction  put 
upon  the  will  in  tbat  respect  by  the  court 
may  have  been  erroneous,  it  is  not  a  case 
where  it  is  apparent  tbat  the  power  to  mort- 
gage and  convey  the  property  was  inserted 
In  the  decree  of  distribution  by  a  mistake  or 
clerical  error.  Such  being  our  conclusion,  It 
follows  tbat  the  probate  court  in  1903  bad  no 
Jurisdiction  to  amend  Its  previous  decree,  and 
upon  this  ground  the  order  of  the  district 
court  must  be  sustained. 
Order  affirmed. 


WATKINS  et  al.  v.  BIGBLOW  et  al. 

(Supreme  Court  of  Minnesota.     Dec  6,  1904.) 

WnXS— CONSTRUCTION— BIGHTS  OF  LKOATEB— 
BANKKUPTOT. 
1.  Certain  provisions  of  the  will  of  W.,  set 
ont  in  the  opinion,  construed,  and  held  that 
they  gave  to  Ai.  a  legacy  of  $10,000,  payable 
only  upon  the  happening  of  any  one  of  three 
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contingencies;  that,  upon  the  death  of  the  tes- 
tator, M.'s  interest  in  the  legacy  vested;  and 
that  it  might  thereafter  have  been  transferred 
or  levied  upon  and  sold  under  judicial  process 
against  him;  hence,  upon  his  being  adjudged  a 
bankrupt,  his  interest  vested  in  his  trustee  in 
bankruptcy. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  George  L.  Bunn,  Judge. 

Action  by  Victor  M.  Watkins  and  Charles 
N.  Bell,  surviving  trustees,  against  Corcoran 
Thorn  and  others.  From  the  judgment,  Rob- 
ert H.  Merriam  appeals.    Afflrmed. 

C.  E.  &  J.  C.  Otis  and  How,  Taylor  ft 
Mitcbell,  for  appellant  Morphy,  Ewing  ft 
Bradford,  for  appellee  Corcoran  Thom. 
Cbas.  N.  Bell  and  Davis,  Kellogg  &  Sever- 
ance, for  appellees  Victor  M.  Watkins  and 
others. 

START,  O.  J.  The  surviving  trustees  ap- 
pointed and  acting  under  the  fvlU  of  Mr. 
Amherst  H.  Wilder,  deceased,  brought  this 
action  in  the  district  court  of  the  county  of 
Ramsey  to  secure  a  construction  of  the  tvlll, 
and  directions  In  the  premises.  See  Wat- 
kins V.  Bigelow  (Minn.)  100  N.  W.  1104. 
Judgment  was  entered  In  the  district  court 
construing  the  will,  whereby  It  was  ad- 
Judged,  with  other  matters,  that  such  trus- 
tees pay  to  the  defendant  Corcoran  Thom, 
as  trustee  in  bankruptcy  of  the  defendant 
Robert  H.  Merriam,  the  sum  of  $10,000,  and 
interest,  the  amount  of  a  legacy  to  the  de- 
fendant Merriam.  From  this  part  of  the 
judgment  the  defendant  Merriam  appealed, 
and  the  question  to  be  here  determined  Is 
whether  the  legacy  of  $10,000  should  be  paid 
to  him  personally,  or  to  his  trustee  in  bank- 
ruptcy for  the  benefit  of  his  creditors.  It 
is  conceded  that  one  or  the  other  of  them  is 
entitled  to  the  gift  The  testator  died  No- 
vember 10,  1894.  He  left,  blm  surviving, 
his  widow,  Fanny  S.  Wilder,  and  his  daugh- 
ter, Cornelia  Day  Wilder,  who  subsequent- 
ly became  the  wife  of  the  defendant  Dr. 
Appleby,  and  died  always  childless  January 
23,  1903.  Mrs.  Wilder  died  April  5,  1903. 
After  the  death  of  the  testator,  but  before 
the  death  of  either  his  widow  or  daughter, 
and  on  December  15,  1808,  the  defon>Innt 
Robert  H.  Merriam  was  duly  adjud.ii^d  a 
bankrupt,  and  the  defendant  Corcoran  Thom 
was  duly  appointed  trustee  of  his  estate  In 
1>ankruptcy,  and  is  still  acting  as  such.  The 
bankrupt  received  his  discharge  on  Oetolier 
1,  18!»'J.  Now,  if  Robert  H.  Merriam  had 
at  the  date  of  bis  adjudication  In  bank- 
ruptcy any  title,  contingent  or  otherwise,  to 
the  legacy  In  question,  which  he  might  then 
by  any  means  have  transferred,  or  which 
might  then  have  been  levied  upon  and  sold 
under  judicial  process  against  him,  his  right 
to  the  legacy  vested  In  his  trustee  In  bank- 
ruptcy, and  the  judgment  must  be  afflrmed. 
National  Bankruptcy  Act  July  1,  1898,  c. 
541,  f  70a.  30  Stat  565  [U.  8.  Comp.  St 
1901,  p.  3451].    Whether  the  bankrupt  had 


any  such  title  to  the  legacy  at  any  time  be- 
fore the  death  of  the  daughter  and  widow 
of  the  testator  depends  upon  the  Intention 
of  the  testator,  which  must .  ho  gathered 
from  the  language  of  his  will,  and  the  whole 
thereof.  Yates  v.  Shern,  84  Minn.  IGl,  86 
N.  W.  1004. 

The  Sth,  9th,  10th,  14th,  16th,  and  16th  sub- 
divisions of  the  will,  when  read  and  consid- 
ered together,  indicate  quite  clearly  the  testa- 
tor's intention.  The  14th  and  15th  subdivi- 
sions provide,  In  substance.  In  the  event  of  the 
testator,  his  wife  and  daughter,  being  Involv- 
ed in  some  common  disaster,  whether  at  sea 
or  otherwise,  resulting  in  the  death  of  all  of 
them.  In  which  accident  he  shall  survive  both 
of  the  others,  and  In  which  his  daughter  shall 
die  childless,  tliat  practically  the  whole  of  bis 
estate  shall,  after  the  payment  of  certain 
specific  legacies  made  in  the  fourteenth  sub- 
dlvision,  go  to  the  Amherst  H.  Wilder  Char- 
ity, according  to  the  provisions  of  the  fif- 
teenth sabdlvlslou  of  the  will.  The  four- 
teenth subdivision  thereof  gives,  with  oth- 
ers, the  following  legacy:  "In  the  event 
aforesaid  [that  is,  the  death  of  the  whole 
family  In  a  common  disaster],  I  give  and 
bequeath  unto  my  nephews,  John  W.  Mer- 
riam and  Robert  H.  Merriam,  the  two  sons 
of  my  said  sister  Helen  M.  Merriam.  the 
sum  of  ten  thousand  dollars  each."  The  six- 
teenth subdivision  of  the  will  is  In  tliese 
words:  "I  again  repeat  that  the  whole  of 
the  fourteenth  and  fifteenth  subdivisions  of 
this  will  shall  be  void  if  either  my  said  wife 
or  my  said  child  or  any  lawful  Issue  of  my 
said  child  shall  survive  me."  The  eighth 
subdivision,  so  far  as  here  material.  Is  this: 
When  and  as  soon  as  my  said  child,  Cornelia 
Day,  shall  attain  the  age  of  twenty-eight 
years  the  said  trustees  [the  executors  named 
I  In  the  will]  shall  divide  the  whole  of  tlic 
I  said  rest  and  residue  of  my  real  estate  and 
I  personal  property  then  remaining  In  their 
I  hands  into  two  equal  shares  and  one  share 
!  thereof  they  sliall  convey  and  deliver  in 
I  fee  to  her  to  have  and  hold  the  same  nnto 
:  her,  her  heirs  and  assigns  forever."  The 
;  tenth  subdivision  provides,  In  effect,  that. 
.  in  the  event  of  the  death  of  the  testator's 
daughter  before  she  attains  the  age  of  28 
years  (the  time  fixed  for  the  delivery  to  her 
of  one-half  of  the  residue),  without  lawful 
issue,  the  trustees  shall  pay  the  income  of 
the  whole  of  the  residue  to  his  widow  for 
her  life,  and  upon  her  death  they  shall  pay 
and  convey  such  residue  to  the  other  trus- 
tees named  In  the  fifteenth  subdivision  of 
the  will,  to  have  and  to  hold  the  same  unto 
such  trustees,  their  successors  and  assigns, 
for  the  particular  uses,  purposes,  and  trusts 
particularly  set  forth  In  the  fifteenth  sub- 
division of  the  will.  The  ninth  subdivision 
of  the  will  provides,  suttstantially,  that  the 
other  share  or  half  of  the  residue  of  the 
estate  remaining  In  the  bands  of  the  trus- 
tees after  the  daughter  of  the,  testator  shall 
have  received  her  distributive  share,  as  pro- 
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vlded  In  subdivision  8  of  the  will,  shall  re- 
main in  their  hands  during  the  life  of  bis 
daughter,  the  Income  therefrom  to  be  paid 
to  her,  and.  In  the  event  of  her  death  with- 
out lawful  Issue,  such  income  shall  then  be 
paid  to  bis  wife,  if  living,  and  upon  her 
death  the  trustees  shall  pay,  convey,  and  de- 
liver such  other  share  to  certain  other  trus- 
tees named  In  the  fifteenth  subdivision  of 
tlie  will,  to  have  and  to  hold  the  same  for 
the  particular  uses,  purposes,  and  trusts  set 
forth  in  such  fifteenth  subdivision  (that  is, 
to  the  trustees  of  the  Amherst  H.  Wilder 
charity,  and  for  its  uses  and  purposes).  The 
tenth  subdlvislQU  closes  with  this  provision: 
"Provided  always:  that  before  the  said 
Trustees,  William  R.  Merriam,  Charles  H. 
Bigelow,  Edwin  W.  Winter,  William  B.  Dean, 
Victor  M.  Watklns,  J.  W.  Bishop  and  Hai> 
vey  OflBcer,  named  in  said  Fifteenth  Subdi- 
vision of  my  will,  or  their  successors,  shall 
be'  entitled  to  any  part  of  said  rest  and 
residue  In  the  events  recited  In  the  fore- 
going Ninth  and  Tenth  subdivisions  of  my 
will,  my  said  Executors  shall  first  pay  in 
full  all  the  specific  devises,  legacies  and 
bequests,  and  provide  for  all  the  specific 
trusts  contained  in  the  foregoing  Second 
subdivision  of  my  will,  as  well  as  all  the 
specific  devises,  legacies  and  trusts  contained 
in  the  Fourteenth  Subdivision  of  my  wUl 
liereinafter  contained."  Several  absolute 
legacies  were  made  by  the  second  subdivi- 
sion of  the  will. 

The  contention  of  counsel  for  the  appellant 
Is  to  the  effect  that  a  present  gift  was  made 
to  blm  by  the  fourteenth  subdivision  of  the 
•will  in  the  event  only  that  the  testator,  his 
wife  and  daughter,  should  die  in  a  common 
disaster,  as  provided  in  that  subdivision;  that 
the  event  did  not  oectir,  and  hence  the  pro- 
visions of  that  subdivision  are  to  be  regarded 
in  the  solution  of  the  question  as  to  the  char- 
acter of  the  gift  to  the  appellant  as  if  never 
made,  for  such  gift  receives  its  entire  vitality 
from  the  proviso  of  the  tenth  subdivision, 
which  simply  directs  the  executor  trustees  to 
pay  or  make  a  gift  in  the  future  to  the  ap- 
pellant, referring  to  the  fourteenth  subdi- 
vision for  the  purpose  only  of  ascertaining 
the  amount  thereof,  upon  the  contingency  of 
the  death  of  the  daughter  childless,  and  at 
the  time  of  the  death  of  the  widow,  if  she 
should  survive  her  daughter;  that  the  event 
ui>on  which  the  gift  was  to  be  made  did  not 
occur  until  after  the  adjudication  In  bank- 
ruptcy: and  further  that  the  power  to  the 
executor  trustees  to  make  the  gift  had  not 
then  become  operative,  and  therefore  no  right 
to  the  gift  wa«  vested  in  the  appellant  at  that 
time,  and  no  interest  under  the  will  passed 
to  hta  trustee  in  bankruptcy.  If  this  Is  a 
correct  construction  of  the  will,  the  conclu- 
sion of  counsel  would  seem  to  follow,  and 
the  antboritiea  relied  upon  by  thera  would 
be  In  point.  We  are,  however,  unable  to 
9dopt  this  construction.  When  the  several 
eabdivisions  of  the  will  are  read  in  their  logi- 


cal order,  and  nothing  Is  read  into  tbe  will 
or  out  of  it  by  construction,  the  intention  of 
the  testator  seems  to  be  quite  clear.  He  In- 
tended to,  and  did,  give  to  the  appellant  « 
legacy  of  $10,000,  payable  only  upon  the  hap- 
pening of  any  one  of  three  contingencies. 
The  first  was  the  death  of  the  testator,  his 
wife  and  daughter.  In  a  common  disaster,  as 
stated  in  the  fourteenth  subdivision  of  tbe 
will.  Tbe  second  was  tbe  death  of  bis 
daughter  without  issue  before  she  was  28 
years  of  age;  that  is,  before  she  received  her 
distributive  share  of  the  estate,  as  set  forth 
in  tbe  tenth  subdivision.  The  third  was  the 
death  of  his  daughter  without  issue  after  she 
received  her  distributive  share,  as  recited  in 
the  ninth  subdivision.  If  the  first  one  had 
occurred,  the  other  two  would  have  been  im- 
pofisible.  If  the  second  bad  happened,  the 
third  could  not.  Tbe  last  one  did  occur,  and 
the  legacy  to  tbe  appellant  became  payable 
by  virtue  of  the  proviso  to  the  tenth  snbdi- 
vision  of  tbe  will.  This  proviso  does  not  di- 
rect tbe  executor  trustees,  before  transferring 
the  residue  of  tbe  estate  to  the  trustees  of 
the  charity,  to  give  or  make  a  gift  to  the  ap- 
pellant of  $10,000,  or  an  amount  equivalent 
to  the  contingent  legacy  made  to  him  in  tbe 
fourteenth  subdivision,  but  it  directs  them 
to  pay  all  legacies  contained  in  tbe  second 
and  fourteenth  snbdivisions  of  the  will. 
This  reference  to  such  legacies,  and  direction 
to  pay  them  upon  the  contingency  named, 
was  an  express  recognition  of  them — as 
much  BO  as  If  they  had  been  unnecessarily 
repeated  In  tbe  proviso.  It  Is  important  to- 
note  in  this  connection  that  the  same  lan- 
guage is  used  in  this  proviso  as  to  the  lega- 
cies made  by  the  second  subdivision,  which 
are  payable  absolutely,  as  is  used  with  refer- 
ence to  those  contained  in  tbe  fourteenth  sub- 
division. 

We  accordingly  hold  that  the  will  in  ques- 
tion gave  to  tbe  appellnnt,  Robert  H.  Mer- 
riam, a  legacy  of  510,000,  payable  only  upon 
the  happening  of  any  one  of  three  contingen- 
cies, and  that  upon  the  death  of  the  testator 
his  interest  In  tlie  legacies  vested,  and,  fur- 
ther, that  his  interest  in  tbe  legacy  might 
thereafter  have  been  transferred  or  levied 
upon  and  sold  under  Judicial  process  against 
him.  Fryberger  v.  Berven,  88  Minn.  811,  92 
N.  W.  1125. 

It  follows  that  the  interest  of  the  appellant 
In  the  legacy  passed  to  the  respondent,  as 
trustee  in  bankruptcy,  upon  his  appointment 
and  qualification,  and  that  tbe  trial  court  cor- 
rectly directed  the  legacy  to  be  paid  to  him. 

Judgment  affirmed. 


STATE  V.  NEWMAN. 
(Supreme  Court  of  Minnesota.     Dec.  2,  1904.) 

STATUTORT   BAPK—EVIDE.NCE— EXAMINATION   OF 
WITNESS— SEASONABLE    DOrBT. 

The  defendant  was  convicted  of  the  crime  of 
carnally  knowing  a  female  child  more  than  lO 
but  under  14  years  of  age.    Held: 

1.  The  verdict  is  sustained  by  the  evidence. 


Digitized  by 


Google 


600 


101  NOaTHWESTERN  RBPORTBB. 


(Mina 


2.  The  trial  court  did  not  abuse  Ita  diacretlon 
ta  permitting  leading  qneationa  to  the  proae- 
catinx  witness. 

3.  An  instruction  that  a  reasonable  doubt  Is 
«  doubt  for  which  a  good  reason  can  be  given 
is  unsound,  but  not  reversible  error,  when  giv- 
en, as  in  this  case,  in  connection  with  other 
instructions  intended  to  impress  upon  the  jury 
the  distinction  between  a  reasonable  doubt  and 
a  vague  or  imaginary  one. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Dakota  Coun- 
ty; F.  M.  Crosby,  Judge. 

George  Newman  was  convicted  of  a  crime^ 
and,  from  an  order  denying  a  new  trial,  ap- 
peals.   Affirmed. 

James  R.  Hlckey  and  Stan  J.  Donnelly,  for 
appellant.  W.  J.  Donahower,  Atty.  Gen.,  and 
O'Keefe  &  Scballer,  for  the  State. 

START,  C.  J.  The  defendant  was  convict- 
ed In  the  district  court  of  the  county  of  Da- 
kota of  the  crime  of  carnally  knowing  a  fe- 
male child  more  than  10  and  under  14  years 
of  age.  He  was  sentenced  to  the  State  Pris- 
on on  the  reformatory  plan.  This  is  an  ap- 
peal from  an  order  denying  bU  motion  for 
a  new  trial. 

1.  The  first  alleged  error  urged  on  behalf 
of  the  defendant  Is  to  the  effect  that  the  ver- 
dict was  not  sustained  by  the  evidence.  In 
that  there  was  no  proof  of  penetration — ^an 
essential  element  of  the  completed  offense 
with  which  the  defendant  was  charged.  Any 
sexual  penetration,  however  slight.  Is  suffi- 
cient to  complete  the  crime,  and  It  may  be 
shown  by  direct  or  circumstantial  evidence. 
Oen.  St.  18&1,  {  6527;  State  v.  Rollins,  80 
Minn.  216,  83  N.  W.  141.  We  have  given  the 
-evidence  that  careful  consideration  which 
the  Importance  of  the  case  demands,  and  find 
that  the  evidence  is  amply  sufficient  to  sus- 
tain the  verdict  of  guilty.  The  details  of  the 
case  are  not  Inviting,  and  we  refrain  from 
any  discussion  or  analysis  of  the  evidence. 
If  the  testimony  of  the  girl  named  In  the  in- 
dictment be  true — and  of  this  the  Jury  were 
the  judges — the  completed  offense  was  com- 
mitted by  the  defendant 

2.  The  further  claim  is  made  by  defend- 
ant's counsel  that  the  trial  court  erred  in  per- 
mitting leading  questions  to  tlie  prosecuting 
witness.  For  some  reason  not  disclosed  by 
the  record,  she  was  in  some  particulars  an 
unwilling  witness,  and  the  county  attorney 
was  permitted  to  ask  her  leading  questions. 
However,  very  few  of  them  were  answered, 
and  we  are  of  the  opinion  that  the  trial  court 
did  not  abuse  its  discretion  in  the  premises. 

3.  The  only  other  alleged  error  meriting 
special  consideration  relates  to  the  charge  of 
the  court  to  the  Jury.  The  court  gave,  with 
others,  the  following  instructions:  "Now,  by 
'reasonable  doubt,'  gentlemen  of  the  jury,  ia 
not  meant  some  mere  possibility  or  imagi- 
nary doubt,  because  everything  relating  to 
human  affairs  and  depending  on  moral  evi- 
dence is  open  to  some  possible  or  imaginary 
doubt  To  remove  all  reasonable  doubt  from 
the  minds  of  jurors,  and  to  warrant  a  con- 


viction, the  evidence  must  be  such  as  to  sat- 
isfy the  minds  and  consciences  of  the  jurors 
of  the  facts  necessary  to  be  established  to 
constitute  the  offense  to  a  reasonable  and 
moral  certainty,  and  so  convince  the  jurors 
that  they  would  venture  to  act  upon  that 
conviction  In  matters  of  the  highest  concern 
and  importance  to  their  own  interests.  Ab- 
solute certainty  is  not  required.  If  there  be 
that  amount  and  kind  of  evidence  that  will 
so  convince  the  jury  that  they  would  venture 
to  act  upon  that  conviction  In  matters  of  llie 
highest  concern  and  importance  to  their  own 
interests,  there  is  sufficient  evidence,  under 
the  law,  to  remove  all  reasonable  doubt  and 
to  warrant  a  conviction,  r  have  given  yon 
the  definition  of  'reasonable  doubt*  as  it  Is 
ordinarily  given.  A  more  concise  and  per- 
haps a  clearer  definition  can  be  formulated 
than  that  which  is  usually  given.  A  reason- 
able  doubt  is  a  doubt  for  which  a  good  rea- 
son can  be  given."  The  defendant  assigns  as 
error  the  giving  of  the  concluding  sentence 
of  the  instructions,  viz.,  "A  reasonable  doubt 
is  a  doubt  for  which  a  good  reason  can  be 
given."  The  meaning  of  the  phrase  "a  rea- 
sonable doubt"  is  quite  self-evident,  and  it 
is  difficult  to  make  it  plainer  by  any  process 
of  abstract  reasoning.  The  trial  court  in  this 
case  fully  and  accurately  instructed  the  Ju- 
ry as  to  what  is  and  what  is  not  a  reasona- 
ble doubt;  in  language  which  has  been  often 
approved  by  this  and  other  courts.  Bun- 
nell's Minn.  Pr.  g  2307.  The  phrase  with 
which  the  instructions  were  concluded  sounds 
plausible,  and  it  has  been  approved  by  many 
courts,  yet  It  is  unsound,  and  standing  alone, 
unexplained,  it  is  liable  to  be  misleading. 
In  its  last  analysis,  it  means  that  a  juror 
must  convict  the  defendant,  although  be  may 
have  doubts  as  to  his  guilt,  unless  he  can 
give  a  good  reason  for  his  doubts.  Judges 
make  correct  decisions,  but  sometimes  give 
unsound  Instead  of  good  reasons  therefor. 
So  Jurors  may  honestly  and  legally  entertain 
such  doubts  as  to  the  guilt  of  a  defendant  as 
to  require  his  acquittal,  and  yet  be  wholly 
unable  to  give  a  good  reason  for  their  doubts. 
Surely  jurors.  In  cases  where  the  liberty,  per- 
haps the  life,  of  the  citizen  is  involved,  ought 
not  to  be  held  to  a  higher  degree  of  efficien- 
cy than  judges  are.  The  instruction  com- 
plained of.  If  it  alone  had  been  given,  would 
have  been  reversible  error.  State  v.  Saner, 
38  Minn.  438,  38  N.  W.  355;  Notes  to  Burt 
V.  State  (Miss.)  48  Am.  St  Rep.  574.  But 
the  charge  to  the  jury  in  this  case  on  the 
subject  of  reasonable  doubt  must  be  read  and 
considered  as  a  whole.  It  is  apparent  from 
the  whole  charge  that  the  purpose  of  the 
court  was  to  Impress  upon  the  jury  the  dis- 
tinction between  a  reasonable  doubt  and  a 
vague  or  imaginary  one,  and  further  to  em- 
phasize the  fact  that  to  remove  all  reasoaable 
doubt  of  the  defendant's  guilt  so  as  to  justi- 
fy his  conviction,  the  evidence  must  be  sucb 
as  to  satisfy  their  judgments  and  their  con- 
sciences of  his  guilt  to  a  degree  that  the'y 
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would  not  besltate  to  act  npon  it  in  mattera 
of  the  highest  concern  and  importance  to 
themselves.  State  t.  Moray,  26  Or.  241,  86 
Pac.  655,  36  Fac.  573.  This  is  not  a  case 
where  the  trial  court,  after  giving  in  detail 
correct  instructions,  followed  them  by  giving 
In  place  thereof  an  erroneous  summary,  aa 
'was  the  case  of  Kurstelska  v.  Jackson,  88 
Minn.  95,  93  N.  W.  1054.  In  this  case  the 
superficially  pleasing  expression,  "A  reason- 
able doubt  is  a  doubt  for  which  a  good  rea- 
son can  be  given,"  was  not  given  in  lieu  of 
what  preceded  and  qualified  It.  On  the  con- 
tra r}',  it  was  given  as  meaning  the  same  as 
what  had  already  been  said  on  the  subject 
of  reasonable  doubt.  It  is  clear  from  the 
whole  charge  that  the  jury  could  not  have 
been  misled  by  It. 

We  find  no  reversible  error  in  the  record. 
Order  affirmed. 


OARLBTON  ▼.  GREAT  NORTHERN  RY. 
CO. 

(Sapreme  0)urt  of  Minnesota.     Dec.  2,  1904.) 

IRJURT    TO   KHFIX>T£— NEOLIQENCE— XVinXNCE. 

1.  In  this,  a  personal  injury  case,  It  is  held 
that  there  was  no  evidence  of  a  substantial 
character  to  support  a  verdict  for  the  plaintiff, 
and  that  the  trial  court  correctly  granted  de- 
fendant's motion  for  judgment 

(Syllabus  l^  the  Court) 

Appeal  from  District  Court,  Ramsey  Ootiii- 
ty;  William  Louis  Kelly,.  Judge. 

Action  by  L.  G.  Carleton  against  the 
Great  Northern  Railway  Company.  Verdict 
for  plaintiff.  From  an  order  granting  a  mo- 
tion for  judgment  for  defendant  notwith- 
standing the  verdict,  plaintiff  appeals.  Af- 
firmed. 

Humphrey  Barton,  for  appellant.  M.  L. 
Oountryman.  for  respondent. 

START,  C.  J.  The  complaint  herein  al- 
leged that  the  plaintiff  on  November  2,  1903, 
was  in  the  employ  of  the  defendant  as  a 
brakeman  on  one  of  its  freight  trains;  that 
while  In  the  discharge  of  his  duties  he  was 
thrown  from  the  ladder  on  the  side  of  one 
of  the  defendant's  box  cars  by  reason  of  its 
negligence  in  .falling  to  keep  the  ladder  in 
a  safe  condition  in  that  the  lower  step  or 
stirrup  thereof  had  never  been  placed  on 
the  car,  or  had  been  taken  or  broken  off,  or 
bad  been  so  bent  under  the  car  that  It  no 
longer  served  the  purposes  of  a  step;  and, 
further,  that  by  reason  of  the  defect  in  the 
ladder  he  was  thrown  to  the  ground  and  the 
wheels  of  the  car  run  over  his  left  leg,  and 
so  crushed  It  that  it  was  amputated.  The 
answer  admitted  that  the  plaintiff  was  In 
the  defendant's  employ  as  alleged,  and  de- 
nied the  other  allegations  of  the  complaint 
The  Jury  returned  a  verdict  for  the  plaintiff 
for  $5,150.  The  defendant  made  a  motion 
for  Judgment  in  Its  favor  notwithstanding 
the   verdict,  or  for  a  new  trial.     The  trial 


court  made  its  order  granting  the  motion  for 
judgment  from  which  the  plaintiff  appealed; 
The  evidence  was  undisputed  that  the  plain- 
tiff fell  from  the  second  car  from  the  rear 
end  of  the  section  of  the  train,  which  wa» 
at  the  time  attached  to  the  engine,  and  lost 
his  leg  as  a  result  of  his  fall.  The  sole 
question  for  our  decision  Is  whether  there 
was  any  substantial  evidence  in  the  case 
which  would  sustain  a  finding  by  the  jury 
that  the  plaintiffs  fall  was  caused  by  a  de- 
fect In  the  ladder  on  the  car,  as  alleged  In 
the  complaint.  There  was  no  direct  evidence 
of  any  defect  in  the  ladder.  Neither  the 
plaintiff  nor  any  other  witness  testified  that 
he  at  any  time  saw  or  observed  the  alleged 
defect  The  plaintiff  testified  that  he  went 
from  the  rear  car,  which  was  of  80,000 
pounds  capacity,  over  to  the  next  one,  which 
was  of  60,000  pounds  capacity,  and  a  little 
smaller  and  set  about  four  inches  lower  than 
the  rear  one.  His  testimony  as  to  the  alleged 
defect  In  the  ladder  and  how  the  accident  oc- 
curred was  as  follows:  "Q.  Now,  Just  tell 
the  court  and  Jury  your  movements,  and  how 
you  undertook  to  come  down  that  car  that 
morning.  A.  I  walked  over  to  the  edge  of 
the  car,  and  went  down  stinting,  took  hold 
of  the  top  handhold,  reached  down,  and 
started  to  go  down  the  car,  facing  kind  of 
towards  the  engineer,  looking  ahead,  watch- 
ing the  switch  to  see  how  far  I  was  from 
the  switch.  I  came  down  that  way  one 
step  after  the  other,  until  I  came  to  the  bot- 
tom step.  When  I  got  to  the  bottom  step 
I  didn't  find  any,  didn't  touch  any;  went 
from  there  down  onto  the  rail,  and  my  foot 
was  cut  off.  Q.  Where  did  you  put  your 
foot  to  find  the  bottom  step?  A.  Put  It 
where  the  stirrup  ought  to  be.  Q.  And  did 
your  foot  strike  any  stirrup?  A.  No,  sir;  it 
didn't.  Q.  And  what  happened  to  you  when 
your  foot  didn't  strike  the  stirrup?  A.  I  lost 
my  bold  altogether;  went  down  onto  the 
rail.  Q.  What  was  the  appearance  of  this 
car  that  you  was  coming  down  when  you 
got  hurt  with  reference  to  its  being  an  old 
or  new  car?  A.  The  car  that  I  came  down? 
Q.  Yes.  A.  It  was  an  old  car,  because  there 
was  a  board  on  the  top — the  running  board 
— that  was  split  out  and  gone.  Q.  Did  It 
Have  the  appearance  of  a  fresh  break  or  not? 
A.  An  old  break."  It  Is  to  be  noted  that 
the  plaintiff  does  not  testify  that  he  saw  or 
knew  that  the  lower  step  of  the  ladder  was 
not  in  fact  in  place.  His  testhnony  is  to 
the  effect  that  while  going  down  the  ladder, 
facing  towards  the  engineer,  and  looking 
abead,  watching  to  see  how  far  he  was  from 
the  switch,  he  put  his  foot  where  the  bottom 
step  or  stirrup  ought  to  be,  and  his  foot  did 
not  touch  or  find  any  step.  Now,  unless  the 
mere  fact  that  his  foot  did  not  find  or  rest 
upon  the  bottom  step  while  be  was  thus 
descending  from  the  car  with  his  mind  oc- 
cupied, and  his  eyes  not  on  the  ladder,  but 
on  the  switch,  Is  sufiiclent  to  sustain  a  flud- 
Ing  that  there  was  no  step  there,  or,  if  there. 
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It  -was  bent  under  tie  car,  then  there  Is  no 
evidence  to  support  tbe  verdict  In  this  case. 
Is  It  not  quite  as  reasonable  •■>  Infer  from 
this  evidence  that  the  plaintiff's  foot  missed 
the  step  as  to  Infer  that  the  step  was  miss- 
ing from  the  car?  There  Is  no  other  evi- 
dence in  the  record  to  establish  the  alleged 
negligence  of  the  defendant  On  the  con- 
trary, the  undisputed  evidence  on  the  part 
of  the  defendant  is  practically  conclusive 
that  there  was  no  defect  in  the  car  from 
which  the  plaintlCT  fell.  The  engineer  tes- 
tified that  be  saw  the  plaintiff  fall  from  the 
second  car  from  the  rear  of  the  string  of 
cars  then  attached  to  the  engine,  and  that 
the  number  of  the  car  was  35,610.  He  de- 
scribed the  car  as  of  the  capacity  of  80,000 
pounds,  anfl  apparently  new.  While  there  is 
a  discrepancy  between  the  plaintiff's  descrip- 
tion of  the  car  and  that  of  the  engineer  and 
other  members  of  the  train  crew,  yet  all 
who  testified  on  the  question  agree  that  the 
plalntlfT'  fell  from  the  second  car  from  the 
rear.  This  car  was  also  identified  by  the 
conductor  and  fireman  as  No.  35,610.  The 
Jury,  however,  specifically  found  that  the 
plaintiff  did  not  fall  from  car  No.  35,610. 
It  is  not  apparent  from  the  record  upon  what 
evidence  such  finding  could  have  been  based. 
The  evidence  is  plenary  that  the  ladder  on 
car  35,610  was  not  at  the  time  of  the  ac- 
cident in  a  defective  or  unsafe  condition. 
Now,  if  it  be  conceded  that  the  discrepancy 
In  the  description  of  the  car  from  which  the 
plaintiff  fell  is  some  evidence  tending  to 
show  that  he  did  not  fall  from  car  35,610, 
still,  upon  the  whole  evidence,  it  must  be 
held  that  there  is  no  evidence  of  a  substan- 
tial character  to  sustain  a  verdict  for  the 
plaintiff.  The  burden  was  upon  the  plain- 
tiff to-  establish  by  substantial  evidence  the 
alleged  fact  that  the  car  from  which  he  fell 
'Was  in  fact  in  a  defective  and  unsafe  con- 
dition, whereby  he  was  injured.  Whether 
the  car  was  In  this  condition  is  left  by  the 
whole  evidence,  taking  the  most  favorable 
■view  of  it  for  the  plaintiff,  a  mere  matter  of 
'Conjecture  or  guess,  and  for  this'  reason 
Judgment  for  the  defendant  was  prot)erIy 
directed  by  the  trial  court 
Order  afllrmed. 


WILLSON  v.  PENXOYKR  et  al.    (BROOKS, 
Garnishee). 

(Supreme  Court  of  Mliinesota.    Nov.  25.  1904.) 

OABN1SHUENT— JUBISDICnOR. 

1.  A  garnishment  proceeding  is  not  an  Inde- 
-pendent  action,  but  li  incidental  and  ancillary 
to  the  main  action  against  the  defendant 

2.  Construing  soctions  5308  and  5322,  Gen. 
St.  |Si)4,  the  district  court  in  which  judgment 
was  originally  entered  has  sole  jurisdiction  in 
^mishment  proceedings. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Blue  Earth 
County;  Lor  in  Cray,  Judge. 

Action  by  John  J.  Wlllson  against  G.  G. 
Pennoyer  and  others;    Mary  L.  Brooks,  ex- 


ecntrtx,  garnishee.     From  an  order  of  dis- 
missal, plaintiff  appeals.    Afilrmed. 

B.  A.- Man  (A.  B.  Clark,  of  ooonsel),  for 
appellant  Benjamin  Taylor  and  H.  L.  &  J. 
W.  Schmitt,  for  respondents, 

DOTIGLAS,  J.  It  appears  a  garnishment 
affidavit  was  filed  in  the  office  of  the  clerk 
of  the  district  court  of  Winona  county,  In 
which  a  Judgment  had  been  entered  against 
defendants.  ,  Plaintiff  caused  the  usual  gar- 
nishment summons  to  be  issued  In  said  cause, 
by  the  terms  of  which  the  garnishee  was  dl> 
rected  to  appear  before  the  clerk  of  the  dis- 
trict court  of  Blue  Earth  county  and  make 
disclosure  as  to  the  existence  of  persooal 
property  alleged  to  be  In  her  bands  belong- 
ing to  F.  W.  Pennoyer,  one  of  the  defend- 
ants. At  the  hearing  said  defendant  appear- 
ed specially  for  the  purpose  of  objecting  to 
the  Jurisdiction  of  the  district  court  of  Bine 
Earth  county,  and  moved  to  dismiss  said 
proceeding  on  the  ground  that  the  action  was 
pending  in  the  district  court  of  the  county  of 
Winona,  and  not  therein.  Upon  application 
for  Judgment  In  the  former  court  upon  the 
disclosure  so  taken,  said  motion  was  reviewed 
and  sustained.  From  said  order  plaintiff  ap- 
peals. 

Section  5308,  Gen.  St.  1894,  In  part  provides 
that  a  summons  may  Issue  in  district  court 
requiring  "the  garnishee  to  appear  before 
the  court  In  which  the  action  is  pending  or 
the  judge  or  clerk  thereof,  or  the  court  com- 
missioner In  the  county  In  which  the  action 
Is  pending,  at  a  time  and  place  mentioned 
therein.  •  •  •"  Section  5322,  Gen.  8t 
1804,  further  provides  that  "no  Judgment 
shall  be  rendered  upon  the  dlsdosure  of  a 
garnishee  except  by  order  of  the  Judge  of 
the  court  In  which  the  action  is  pending,  or 
In  case  of  his  absence  or  Inability  to  act 
by  order  of  a  Judge  of  another  district"  It 
has  been  held  in  this  and  other  Jurisdictions 
that  a  garnishment  proceeding  is  not  a  sep- 
arate or  independent  action,  but  on  the  con- 
trary, is  incidental  or  ancillary  to  the  main 
action  against  defendant  Olson  v.  Brady, 
76  Minn.  8,  78  N.  W.  864;  Townsend  v. 
Fleming  (Tex.  Civ.  App.)  64  8.  W.  1006; 
First  National  Bank  of  Gadsden  v.  Dunn,  102 
Ala.  204,  14  South.  550;  Rood  on  Garnish- 
ment, {  236. 

The  fact  that  the  property  of  the  defendr 
ants  in  the  hands  of  the  garnishee  was  situ- 
ated in  Blue  Earth  county,  and  that  a  tran- 
script of  the  said  Judgment  had  been  Bled 
therein,  does  not  operate  to  confer  jurisdic- 
tion on  the  district  court  thereof;  neither 
does  the  fact  that  one  of  the  defmdants  con- 
ditionally assigned  his  Interest  In  such  prop- 
erty after  the  service  of  the  garnishment 
summons  so  far  deprive  him  of  an  Inter- 
est therein  that  he  la  without  standing  In 
court  He  was  still  Interested  In  the  procead- 
iug  as  a  guarantor  of  the  title  so  conveyed. 
It  appears  the  affidavit  upon  wMch  the  gar- 
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nisbment  snmnions  was  based  was  filed  in 
the  office  of  the  cleric  of  the  district  court  of 
Winona  covinty.  It  follows,  under  the  stat- 
utes quoted,  the  district  court  of  Blue  Earth 
count;  was  without  Jurisdiction. 
Order  affirmed. 


ASKEGAARD  v.  DALEN. 
(Supreme  Court  of  Minnesota.     Nor.  25,  1904.) 

ACTIOn    ON    NOTE— CONSIDEBATION — GAMBLINO 
TBANSACTION. 

1.  In  an  action  upon  a  promissory  note  exe- 
cuted by  reiii>ondent  to  a  tiiird  person  and  in- 
dorsed to  appt'llant,  held:  The  evidence  was 
sufficient  to  sustain  a  holding  that  the  note  was 
eiven  to  cover  losses,  advances,  and  commis- 
sions growine  out  of  the  purchase  of  an  option 
on  wheat ;  uiat  the  transaction  was  iilegal,  the 
note  without  consideration,  and  that  the  burden 
of  proving  he  was  an  innocent  purchaser,  in 
good  faith,  rested  npon  appellant  when  aucb  de- 
fense was  made  out. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Clay  County; 
U  L.  Baxter,  Jndge. 

Action  by  David  Askegaard  against  An- 
drew S.  Dalen.  Verdict  for  defendant 
Prom  an  order  denying  a  new  trial,  plaintiS 
appeals.    Affirmed. 

Wm.  K.  Tlllotson  and  F.  H.  Peterson,  for 
appellant    C.  G.  Dosland,  for  respondent. 

LEWIS,  J.  Action  upon  promissory  note 
of  $.350,  executed  by  respondent  to  B.  F. 
Ludwigsen  and  indorsed  by  him.  Defense, 
no  consideration  and  void,  the  note  having 
been  given  for  the  amount  of  losses,  advances, 
and  commissions  sustained  by  Ludwigsen 
and  appellant  in  the  purchase  of  w^heat  op- 
tions on  behalf  of  respondent,  which  amoimt- 
ed  to  a  wager  on  the  future  price  of  wheat 
The  trial  court  sustained  the  defense,  and 
the  appeal  presents  the  question:  Is  there 
sufficient  evidence  to  sustain  the  findings  of 
thte  trial  court? 

The  parties  hereto  all  resided  In  Clay  coun- 
ty, Minn.  The  note  having  been  Introduced 
in  evidence  by  appellant  with  the  indorse- 
ment of  the  payee  established  a  prima  facie 
case.  Respondent  testified  in  defense  that 
he  was  contemplating  the  purchase  of  wheat 
upon  the  board  of  trade  at  Duluth;  that  Lud- 
wigsen told  him  not  to  send  to  Duluth,  that 
he  and  appellant,  who  lived  in  an  adjacent 
village,  would  attend  to  the  matter  for  him; 
that  respondent  thereupon  gave  Ludwigsen 
$150  to  send  to  appellant,  which  was  the 
margin  required  for  the  purchase  of  3,000 
bushels  of  wheat  Respondent  further  tes- 
tified that  a  couple  of  days  thereafter  Lud- 
wigsen showed  him  a  telegram  from  appel- 
lant, which  stated  he  had  purchased  the  wheat 
at  86  cents  a  bushel;  that  Ludwigsen  reprer 
sented  to  respondent  that  he  and  appellant 
would  tak*  caiw  of  the  whole  transaction 


for  him;  that  afterwards  Ludwigsen  came 
to  respondent's  house,  and  requested  him  to 
give  appellant  a  note  for  security,  as  he  had 
not  paid  him  enough,  and  assuring  respond- 
ent he  need  have  no  fear  and  that  everything 
would  be  all  right;  that  respondent  then  ex- 
ecuted a  note  payable  to  Mr.  Ludwigsen, 
which  was  dated  back  to  the  previous  Octo- 
ber. In  answer  to  the  question  why  he  had 
executed  the  note  to  Ludwigsen,  respondent 
said  he  understood  Ludwigsen  and  appel- 
lant were  in  business  together,  and  that 
Ludwigsen  was  acting  for  appellant,  and  fur- 
ther stated  that  be  had  not  bought  any  actual 
wheat  to  be  delivered  to  him;  that  Ludwig- 
sen had  told  him  appellant  was  in  the  busi- 
ness of  buying  options  and  had  a  private 
wire,  and  that  he  put  up  a  five-cent  margin 
on  3,000  bushels. 

The  evidence  Is  sufficient  to  sustain  a 
finding  that  the  transaction  was  Illegal,  wltb- 
In  the  rule  laid  down  in  Mohr  v.  Miesen, 
47  Minn.  228,  49  N.  W.  862,  and  McCarthy 
V.  Weare  Commission  Co.,  87  Minn.  11,  01 
N.  W.  33,  It  not  being  the  intention  of 
the  i»artie8  to  pnrchase  any  actual  wheat, 
bat  merely  that  respondent  advanced  $150 
for  the  purpose  of  rislilng  it  as  a  5-cent  mar- 
gin on  3,000  bushels  of  wheat,  dependent  up- 
on Its  future  price.  No  other  sum  was  paid. 
The  deal  was  the  purchase  of  an  option. 
and  there  never  was  any  statement  made  of 
the  wheat  bought,  nor  any  demand  for  its  de- 
livery; but  a  bill  was  presented  for  the  loss- 
es occasioned  by  a  fall  in  the  market  price. 
The  conduct  of  the  parties  was  sufficient  to 
Justify  the  court  In  holding  that  the  scheme 
was  a  gamble  on  the  future  price  of  wheat 
If  the  deal  was  illegal  in  Its  inception,  and  If 
the  note  was  given  for  the  ptu:pose  of  cover- 
ing losses  resulting  from  a  decline  in  the 
market  price  of  wheat,  then  the  note  partook 
of  the  illegal  nature  of  the  deal,  and  there 
was  no  valid  consideration  for  It  Waiving 
the  question  whether  the  declarations  on  the 
part  of  Ludwigsen  were  sufficient  to  establish 
agency,  those  statements  were  competent  as 
between  Ludwigsen  and  respondent  for  the 
purpose  of  showing  the  nature  of  the  arrange- 
ment If,  therefore,  the  Introduction  of  the 
note,  with  the  proper  indorsement,  establish- 
ed prima  facie  a  canse  of  action  In  appel- 
lant, when  the  true  nature  of  the  transaction 
developed  In  the  course  of  the  trial,  and  evi- 
dence was  received  sufficient  to  establish  the 
illegality  of  the  note,  then  appellant  was  re- 
quired to  assume  the  burden  of  showing  that, 
notwithstanding  such  fact  be  was  an  innocent 
purchaser,  in  good  faith,  before  maturity.  Ap- 
pellant made  no  attempt  In  that  respect, 
and  the  defense  was  established.  Bank  v. 
Richter,  55  Minn.  362,  57  N.  W.  61.  The  rea- 
son for  the  rule  Is  the  same,  whether  tlie 
note  has  Its  inception  in  fraud  or  In  an  ille- 
gal transaction. 

Order  affirmed. 
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SWARTZ  T.  GREAT  NORTHERN  RY.  (X). 
(Supreme  Court  of  Minnesota.    Nov.  25,  1904.) 

INJUBT   TO    EMPLOY^— FELLOW    SEBVANT— COK- 
TRIBUTOBY    NEOLIOENCE. 

It  was  the  duty  and  custom  of  firemen  when 
firing  locomotive  engines  to  cull  out  and  tlirow 
upon  tlie  rizht  of  way  stones  and  other  useless 
material.  In  an  action  by  a  sectionman  for 
damages  on  account  of  injuries  received  by  a 
stone  hurled  from  a  passing  engine  by  a  fire- 
man while  engaged  in  sorting  coal,  held: 

1.  That  the  facts  set  forth  in  the  complaint 
with  respect  to  the  custom  of  sorting  and  dis- 
posing of  the  waste  matter  constitutes  action- 
able negligence  on  part'  of  the  railway  com- 
pany. 

2.  That  such  act  of  sorting  and  discarding 
waste  material  by  the  firemen  while  engaged  in 
feeding  their  engines  is  work  In  connection 
with  the  operation  of  the  railroad,  and  the  at- 
tendant risk  or  hazard  is  one  peculiar  to  such 
operation. 

3.  A  sectionman,  while  engaged  In  the  care 
of  a  railway  track  and  right  of  way,  was  a  fel- 
low servant  with  those  in  charge  of  a  passing 
train,  and  under  the  circumstances  pleaded  he 
was  not  guilty  of  contributory  negligence,  and 
did  not  assume  the  risk  arising  from  the  prac- 
tice of  throwing  out  the  discarded  material. 

The   complaint  construed,   and  held  to  state 
facts  sufficient  to  constitute  a  caose  of  action. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Olln  B.  Lewis,  Judge. 

Action  by  Nicholas  Swartz  against  the 
Great  Northern  Railway  Company.  Demur- 
rer to  complaint  overruled,  and  defendant 
appeals.    Affirmed. 

M.  L.  Countryman,  for  appellant.  Dodge, 
McElwee  &  Dodge  and  A.  A.  Andrews,  for 

respondent 

LEWIS,  J.  The  essential  facts  set  forth 
in  the  complaint  are  that  respondent  had 
been  in  the  employ  of  appellant  company  as 
a  section  foreman  for  about  four  years; 
that  there  was  a  railroad  yard  and  side 
track  in  the  vicinity  of  the  village  of  Clon- 
tarf,  Minn.,  where  respondent  was  working 
at  inspecting  and  repairing  appellant's  road- 
bed and  tracks,  and  that  it  was  his  duty 
also  to  remove  liierefrom  and  from  the  right 
of  way  all  grass,  weeds,  and  combustible 
matter;  that  appellant  used  a  cheap  and 
inferior  quality  of  coal  In  its  locomotives, 
containing  large  quantities  of  slate  and  stone, 
which  it  was  necessary  for  the  firemen  enga- 
ged In  operating  the  engines  to  sort  out;  that 
It  required  special  skill  and  care  on  the  part 
of  the  fireman,  while  his  engine  was  running, 
to  properly  sort  the  coal  and  remove  the 
slate  and  stone  from  the  tender  to  the  right 
of  way  in  such  manner  as  not  to  endanger 
the  lives  of  the  sectlonmen  who  were  con- 
stantly at  work  along  the  track,  roadbed,  and 
right  of  way;  that  August  28,  1903,  one  of 
appellant's  locomotives  was  operated  by  Its 
engineer  and  a  student  fireman,  who  was 
known  to  be  incompetent  and  wholly  Ig- 
norant of  his  duties,  including  the  sorting 
of  the  coal  and  the  removal  of  the  slate  and 
stone  to  the  right  of  way  while  the  engine 


was  in  motion;  that  on  that  day,  while  re- 
spondent was  in  the  performance  of  ills  du- 
ties at  the  side  track  and  in  the  yard  near 
the  station  of  Clontarf,  he  saw  the  approach- 
ing engine,  and  stepped  aside  some  18  feet 
from  the  track  to  a  place  of  safety;  tliat  the 
student  fireman  so  negligently  and  careless- 
ly performed  his  duty  of  sorting  and  throw- 
ing away  the  slate  and  stone  that  one  piece, 
weighing  about  10  pounds,  was  by  hlui 
thrown  against  respondent,  causing  serious 
injuries.  It  is  further  alleged  that  respond- 
ent bad  no  knowledge  of  the  presence  of 
such  student  fireman,  and  that  the  Injuries 
were  caused  without  any  negligence  on  his 
part.  This  complaint  was  demurred  to  up- 
on the  ground  that  It  did  not  set  forth  facts 
sufficient  to  constitute  a  cause  of  action.  Ob- 
jection to  the  complaint  is  based  upon  three 
grounds:  That  no  negligent  act  is  pleaded; 
that  the  injuries  did  not  arise  out  of  those 
hazards  peculiar  to  the  operation  of  a  rail- 
road, so  as  to  make  appellant  liable  for  the 
acts  of  a  fellow  servant,  under  section  2TU1, 
Gen.  St.  1894;  that  respondent  was  guilty 
of  contributory  negligence,  or  assumed  the 
risk. 

1.  What  kind  of  coal  should  be  used  in  Its 
locomotives,  and,  if  an  inferior  quality  was 
selected,  whether  the  same  should  be  sorted 
while  being  loaded  Into  the  tenders  or  by 
the  firemen  while  feeding  the  engines,  were 
matters  entirely  within  appellant's  right  to 
determine.  If,  as  a  matter  of  economy  or 
expediency,  the  latter  method  was  adopted, 
it  follows  that  appellant  was  obliged  to  use 
a  reasonable  degree  of  care  in  getting  rid  of 
the  slate  and  stone  culled  from  the  coal.  If 
It  was  necessary  to  deposit  the  same  upon 
the  right  of  way.  It  needs  no  argument  to 
show  that  the  act  of  hurling  pieces  of  slate 
or  stone  weighing  10  pounds  from  an  engine 
in  motion,  so  that  they  land  a  distance  of  18 
feet,  may  be  attended  with  serious  conse- 
quences to  persons  upon  the  rigbt  of  wfiy. 
It  is  also  apparent  that  the  act  of  separating 
and  throwing  away  debris  could  be  done  in 
a  careful  manner,  so  that  it  would  fall  upon 
the  right  of  way  not  so  far  distant  as  likely 
to  come  in  contact  with  people  in  the  vicin- 
ity of  passing  trains.  Negligence  In  this  re- 
spect on  the  part  of  appellant  and  its  em- 
ployes is  not  excused  because  It  was  not  al- 
leged that  it  was  the  duty  of  the  firemen  to 
be  on  the  lookout  for  sectlonmen  and  give 
them  warning.  Under  the  general  allega- 
tions of  the  complaint  that  it  was  the  prac- 
tice to  dispose  of  refuse  matter  In  this  man- 
ner, the  company  was  required  to  anticipate 
that  other  persons  rightfully  upon  the  right 
of  way  might  be  in  a  hazardous  position  if 
the  work  was  not  done  in  a  reasonably  care- 
ful manner.  The  complaint  charges  a-  neg- 
ligent act  on  the  part  of  appellant  in  dispos- 
ing of  the  debris. 

2.  The  act  of  sorting  coal  and  throwing 
away  the  waste  may  or  may  not  be  a  risk 
or  hazard  peculiar  to  the  operation  of  a  rail- 
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road.  That  would  depend  entirely  «pon  the 
circumstances.  While  -working  upon  the 
roadbed  as  a  sectlouman,  respondent  was  a 
fellow  servant  with  those  engaged  In  run- 
ning the  train.  The  safety  of  each  depends 
naturally  upon  the  conduct  of  the  other,  and 
the  work  of  both  is  peculiar  to  the  railroad 
eervice.  Smith  r.  St.  Paul  &  Daluth  Ry.  Co., 
44  Minn.  17,  46  N.  W.  140;  Neal  v.  N.  P.  Ry. 
Co..  57  Minn.  365,  59  N.  W.  812.  In  Welsel 
T.  Eastern  By.  Co.,  79  Minn.  245,  82  N.  W. 
r>76,  relied  upon  by  appellant,  .the  locomotive 
had  been  run  upon  a  side  track,  and  was 
standing  perfectly  still,  and  it  was  stated  in 
the  opinion  that  under  those  circumstancea 
the  danger  of  the  contents  of  the  tender  be- 
ing dislodged  and  falling  was  not  at  all  dif- 
ferent, or  In  any  respect  greater,  than  would 
exist  from  a  stationary  coal  bin  not  connected 
with  the  railroad.  However,  there  is  a  vast 
difference  between  the  cireamstauces  set 
forth  In  the  Welsel  Case  and  those  now  under 
consideration.  The  act  of  separating  and  dis- 
carding the  waste  matter  from  the  coal  upon 
the  right  of  way  while  supplying  the  engine 
with  fuel  was  Just  as  much  a  part  of  the 
operation  of  the  railroad  with  respect  to 
risk  and  hazard  arising  therefrom  to  other 
employes  as  was  the  work  of  the  section- 
man  in  taking  up  rails  and  putting  in  new 
ties  in  Blomquist  v.  G.  N.  Ry.  Co.,  65  Minn. 
69,  67  N.  W.  804,  or  as  the  work  of  clearing 
away  a  railway  wreck,  as  held  in  Kreuzer 
V.  G.  N.  Ry.  Co.,  83  Minn.  385,  86  N.  W.  413. 
These  cases  are  clearly  distinguishable  from 
Johnson  v.  8t  P.  &  D.  Ry.  Co.,  43  Minn. 
222.  45  N.  W.  156,  8  L.  B.  A.  419,  La  Vallee 
V.  St  P.,  M.  &  M.  Ry.  Co.,  40  Minn.  249,  41 
N.  W.  974,  and  Pearson  v.  C,  M.  &  St.  P.  Ry. 
Co.,  47  Minn.  9,  49  N.  W.  302. 

3.  It  sufficiently  appears  from  the  com- 
plaint that  respondent  knew  it  was  the  prac- 
tice of  appellant  company  to  sort  stones  and 
slate  from  the  coal  while  the  engines  were 
operated,  and  his  conduct  upon  the  question 
of  coiltrlbntory  negligence  or  assumption  of 
risk  must  be  considered  with  reference  to 
that  fact  It  Is  alleged  that  respondent  stei»- 
ped  to  one  side  to  a  place  of  safety,  and,  con- 
ceding that  this  is  a  conclusion,  rather  than 
a  statement  of  fact,  yet  it  appears  that  the 
distance  was  18  feet;  and  in  the  exercise  of 
his  duties  as  a  sectlonman  In  that  vicinity, 
based  upon  previous  observation  as  to  the 
manner  of  throwing  out  refuse  matter  on 
the  right  of  way,  it  may  reasonably  be  Infer- 
red that  in  removing  himself  to  a  distance  of 
18  feet  from  the  engine  he  was  not  guilty  of 
contributory  negligence.  His  conduct  must 
be  judged  by  the  nature  of  the  danger,  and 
the  degree  of  care  required  of  him  was  no 
more  than  was  commensurate  with  the  risk. 

We  are  inclined  to  agree  with  appellant 
that  the  complaint  was  not  drawn  with  a 
view  of  setting  forth  as  an  Independent 
(round  of  negligence  that  the  fireman  enga- 


ged in  separating  the  coal  was  incompetent 
to  perform  his  duties  as  such.  The  asser- 
tions with  respect  to  the  inexperience  and 
incompetency  of  the  fireman  appear  to  have 
been  introduced  for  the  purpose  of  layins: 
stress  upon  tfie  fact  that  on  the  occasion  re- 
ferred to  the  refuse  matter  was  hurled  in  a 
reckless  manner  to  a  distance  from  the  en- 
gine not  reasonably  to  be  anticipated  by  re- 
spondent On  this  charge  of  negligence  we 
bold  the  complaint  insufficient 
Order  affirmed. 


RONBY  V.  CONABLB  et  al. 
(Supwme  Court  of  Iowa.     Nov.  23,  1904.) 

BANKRUPTCY— flUrr  BT  TRUSTEE— SUBJECTINO 
FROPRBTT  TO  CREDITORS'  CLAniS— RKQUISITE 
SHOWINO — INSUFFICIENCY    OF    ESTATE. 

1.  A  trustee  in  bankruptcy,  suing  to  subject 
real  estate  held  in  the  name  of  defendants  to 
the  payment  of  claims  against  the  bankrupt,  is 
not  entitled  to  a  decree.  In  the  absence  of  al- 
legations and  proof  that  the  property  of  the 
estate  is  insufficient  to  pay  the  debts  proved 
against  the  bankrupt. 

Appeal  from  District  Ootirt,  Buchanan 
County;  A.  S.  Blair,  Judge. 

Petition  in  equity  in  the  nature  of  a  cred-  • 
itorS*  bill  to  subject  certain  real  estate  held 
in  the  name  of  K.  W.  Conabie  and  Minnie 
A.  Byrnes  to  the  payment  of  claims  held 
against  E.  B.  Conabie,  B.  A.  Conabie,  Frank 
Byrnes,  and  a  partnership  composed  of  said 
Frank  Byrnes  and  B.  B.  or  B.  A.  Conabie. 
There  was  a  decree  for  plaintiff,  subjecting 
the  property  to  the  payment  of.  claims 
against  the  bankrupt,  and  B.  W.  Conabie 
and  Minnie  A.  Byrnes  appeal.    Reversed. 

E.  B.  Hasner,  for  appellants.  H.  W.  Hol- 
man,  for  appellee. 


PER    CURIAM.    The    petition    does    not 
state,  in  substance  or  effect,  that  the  prop 
erty  of  the  estate  in  the  trustee's  hands  if 
insufficient  to  pay  his  debts  proved  against 
the  bankrupts.     Neither  is  there   any   evi- 
dence In  the  record  to  show  such  deficiency. 
Ifi  the  absence  of  both  allegation  and  proof 
i  of  this  material  fact,  we  think  the  law  la 
well  settled  that  plaintiff  Is  not  entitled  to 
a  decree.    The  case  of  Deland  v.  Bank,  119 
Iowa,  368,  93  N.  W.  304,  seems  to  be  directly 
in  point  upon  this  proposition.     See,  also. 
■  Mueller  v.   Bruss,   112  Wis.  406,.  88  N.   W. 
,  229.    The  appellants  at  all  times  during  the 
I  trial  made  proper  exceptions  to  offers  of  evi- 
dence ot  matters  not  alleged  in  the  plead- 
I  ings,  and  In  no  way  waived  their  right  to 
I  Insist  upon   the  insufficiency  of  the  allega- 
I  tlons  to  warrant  the  relief  prayed.     It  is 
'  unnecessary  to  consider  other  questions  ar- 
:  gued  by  counsel. 

For  the  reasons  stated  the  decree  appealed 
from  Is  reversed. 
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WALTON  T.  ATCHISON,  T.  *  S.  F.  R  CO. 
(Supreme  Court  of  Iowa.     Not.  23,  1904.) 

APPBBNTICES— DUBATION     OF     APPBENTICESHIP 

— CONTINUANCE  AFTER  MAJOBITT— EFFECT 

— TEBMINATIO.N     BY     MASTER. 

1.  In  an  action  for  the  disobnrge  of  a  servant, 
evidence  held  to  sustain  a  finding  that  the  serv- 
ant's disobedience  warranted  the  discharge. 

2.  At  common  law  and  under  the  express  pro- 
visions of  Code,  i  3229,  the  parents  of  a  minor 
have  nb  right  to  bind  him  as  an  apprentice  be- 
yond  his  minority. 

3.  Where  an  indenture  of  apprenticeship  bonnd 
the  minor  beyond  his  minority,  but  he  con- 
tinued to  serve  the  master  thereafter,  the  pro- 
visions of  the  indenture  as  to  the  character  of 
the  service  to  be  rendered  on  the  one  hand,  and 
for  payment,  instruction,  etc.,  on  the  other 
hand,  would  be  regarded  as  continuing  in  force. 

4.  Where  an  indenture  of  apprenticeship  bound 
the  minor  beyond  his  minority,  and  be  con- 
tinued to  serve  the  master  thereafter,  the  mas- 
ter was  not  bound,  in  order  to  discbarge  him, 
to  oljserve  the  provisions  of  Code,  §  32-il  et  seq., 
pointing  out  how  the  master  may  terminate  the 
relation. 

Appeal  from  District  Court,  Lee  County; 
Henry  Bank,  Jr.,  Judge. 

Action  to  recover  damages  for  breach  of 
the  terms  of  an  indenture  of  apprenticeship. 
The  written  indenture  bears  date  Septem- 
ber 1,  1899,  and  1b  signed  by  plaintiff,  his 
parents,  and  on  behalf  of  the  defendant  cor- 
poration. At  the  time  thereof  plaintiff  was 
a  minor;  his  nineteenth  birthday  having 
occurred  In  the  month  of  March  previous. 
As  far  as  material  to  be  considered,  the 
provisions  of .  the  writing  are  as  follows: 
The  corporation,  defendant  here,  is  desig- 
nated as  the  first  party;  Walton,  plaintiff, 
as  the  second  party;  and  the  parents  of  the 
plaintiff  as  the  third  party.  It  Is  recited 
that  the  first  party  agrees  to  furnish  em- 
ployment to  the  second  party,  giving  talm 
overy  opportunity,  consistent  with  the  man- 
agement of  Its  works,  to  educate  himself  In 
the  art  of  machinery;  the  first  party  to  teach 
and  Instruct  hlra  In  such  art  as  performed 
In  Its  shops.  The  second  party  agrees  to 
work  four  years,  during  which  he  will  faith- 
fully serve  and  readily  obey  all  commands 
of  the  first  party,  and  will  not  absent  htm- 
.«elf  without  leave.  Said  second  party  to  be 
paid  for  the  first  year,  90  cents  per  day; 
for  the  second  year,  $1.15  per  day;  for  the 
third  year,  $1.40  per  day;  and  for  the 
fourth  year,  $1.65  per  day.  'Tayable  each 
pay  day,  less  the  amount  hereinafter  speci- 
fied. *  *  •  and  the  first  party  agrees  to 
hold  out  from  the  wages  of  the  second  party 
as  follows:  For  the  first  year,  five  cents 
per  day;  for  the  second  year,  ten  cents  per 
day;  for  the  third  and  fourth  years,  fifteen 
cents  per  day.  The  total  amount  held  back 
to  be  paid  In  full  to  the  said  party  at  the 
expiration  of  his  four  years'  apprenticeship, 
and  said  sum  shall  be  forfeited  to  and  re- 
tained forever  by  said  first  pnrt.v  If  at  any 
time  during  the  aforesaid  apprenticeship  the 
said  second  party  should  leave  the  service 

^  2.  Sm  Apprentices,  vol  3,  Cent.  Dig.  1  S. 


of  the  Company  or  should  be  discharged 
for  any  violation  of  the  terms  of  this  in- 
strument, and  the  sold  party  of  the  first 
part  further  agrees,  at  the  time  of  the  ex- 
piration of  said  term  of  apprenticeship,  if 
said  party  of  the  second  part  folly  complies 
with  the  terms  of  this  Instrument,  to  ex- 
ecute and  deliver  to  said  second  party,  a 
certificate  stating  In  full  the  length  of  time 
said  minor  has  worked  or  served  said  Com- 
pany In  said  art  or  trade.  It  Is  further 
agreed  and  understood  that  the  said  party 
of  the  first  part  shall  have  the  right  to 
suspend  or  dismiss  said  minor  from  the 
service  at  any  time  during  the  apprentice- 
ship term  of  bis  employment  should  he  fail 
to  perform  the  duties  required  of  him  in  a 
satisfactory  manner,  and  in  such  case  the 
extra  pay  retained  as  hereinbefore  provided, 
shall  be  forfeited."  Plaintiff  entered  upon 
the  contemplated  employment,  and  con- 
tinued therein  until  on  or  about  August  31, 
1901,  when  he  was  dismissed  by  the  defend- 
ant At  the  time  of  his  dismissal,  plaintiff 
had  been  paid  In  full  the  wages  earned  by 
him  to  date,  but  there  was  not  paid  to  him 
the  amounts  held  out  under  the  contract, 
aggregating  the  sum  of  about  $45.  It  i« 
the  allegation  of  the  petition  that  plaintiff 
was  dismissed  from  service  without  any  suf- 
ficient cause;  that  he  has  been  greatly  dam- 
aged thereby;  and  damages  in  a  sum  stated 
are  claimed.  The  defendant  admits  the  dis- 
missal of  plaintiff  from  Its  service,  aud 
pleads  In  justification  tliereof  that  the  said 
plaintiff  failed  to  keep  the  covenants,  con- 
ditions, and  agreements  on  his  part  to  be 
done,  kept,  and  performed  under  said  agree- 
ment; that  said  plaintiff  did  not  faithfully 
serve  said  defendant,  and  did  not  obey  its 
commands  or  the  commands  of  Its  agents; 
that  said  defendant  wasted  the  goods  of  said 
defendant;  that  said  plaintiff  absented  him- 
self from  the  service  of  said  defendant 
without  leave  from  the  proper  officers:  and 
that  said  plaintiff  did  not  carry  or  behave 
himself  as  a  good  and  faithful  apprentice 
ought  during  the  time  of  said  service;  and 
said  defendant  alleges  that  It  dismissed  the 
said  plaintiff  from  Its  service  because  the 
said  plaintiff  failed  to  perform  the  duties  re- 
quired of  him  In  a  satisfactory  manner. 
Upon'  the  Issue  thus  Joined,  trial  was  had 
to  a  Jury,  resulting  In  a  verdict  In  favor 
of  the  defendant.  There  was  Judgment 
against  plaintiff  for  costs,  and  he  appeals. 
Affirmed. 

-  Daniel  F.  Miller  and  John  L.  Benbow,  for 
appellant  Gardiner  Lathrop  and  W.  S. 
Hamilton,  for  appellee. 

BISHOP,  J.  We  think  the  jury  was  war- 
ranted In  finding  that  defendant  had  cause 
for  the  discharge  of  plaintiff.  There  Is  tes- 
timony tending  to  show  that  be  had  been 
laid  off  at  least  twice  for  violation  of  rules, 
and  upon  several  other  occasions  when  he 
had   been   guilty    of   disobedience    he   was 
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-n-amed  that  big  discbarge  would  follow  un- 
less he  should  conTorm  to  the  rules  of  the 
shops;  that  he  persisted  In  hla  violations, 
and  his  dismissal  followed.  Such  being  true, 
we  must  accept  of  the  finding  of  the  jury  as 
conclusive. 

Plaintiff  contends,  however,  that  defend- 
ant bad  no  right  to  discharge  him  summar- 
ily; that,  In  any  event,  it  could  proceed ' 
only  In  accordance  with  the  provisions  of 
section  3241  et  seq.  of  tbe  Code,  having  re- 
lation to  the  release  of  a  master  from  fur- 
ther obligation  under  an  indenture.  In  sub- 
stance, the  provisions  Invoked  are  that,  upon 
making  complaint  to  a  Judge  of  the  district 
court,  tbe  master  may  have  the  apprentice 
brought  in,  and,  proof  of  a  refusal  to  serve 
or  gross  misbehavior  being  made,  the  inden- 
ture may  be  set  aside,  and  the  master  dis- 
charged from  further  liability.  As  plaintiff 
Is  here  Insisting  that  be  was  discharged 
from  service,  and  Is  claiming  damages  on 
account  thereof.  It  Is  not  clear  for  what 
purpose  the  statute  Is  Invoked,  unless  It  be 
to  claim  therefrom  that  a  muster  may  not 
Justify  a  discharge  of  bis  apprentice,  except 
through  a  complaint  laid  before  a  district 
Judge.  If  It  were  possible  for  such  a  ques- 
tion to  arise  from  the  record  before  us,  we 
should  experience  little  difficulty  In  reaching 
a  conclusion.  But  we  are  confronted  with 
no  such  question.  It  will  be  observed  that 
plaintiff  arrived  at  the  age  of  majority  In 
March  preceding  his  dismissal.  Both  at 
common  law  and  under  tbe  statute,  his  par- 
ents bad  no  right  to  bind  him  save  during 
the  years  of  his  minority.  3  Cyc.  643;  Code, 
J  3229.  It  follows  that  from  the  time  plain- 
tiff became  of  age  he  was  no  longer  bound 
by  the  contract  as  an  Indenture  of  appren- 
ticeship. His  continuance  In  the  service  of 
tbe  defendant  company  could  amount  to 
nothing  more  than  a  contract  for  employ- 
ment It  may  be  conceded  that,  no  other  ar- 
rangements being  made,  the  provisions  of 
tbe  indenture  as  to  tbe  character  of  the 
service  to  be  rendered,  on  the  one  band,  and 
for  imyment.  Instruction,  etc.,  on  the  othir 
band,  would  be  regarded  as  continuing  in 
fore*.  We  need  not  stop,  however,  to  con- 
sider the  rights  of  the  parties  arising  out 
of  such  contingency,  save  in  one  respect 
Certain  It  is  that  the  defendant  would  have 
a  continuing  right  of  discbarge  for  any  of 
the  causes  specified  In  the  Indenture.  And 
as  tbe  statute  has  relation  only  to  tbe  dis- 
cbarge of  a  minor  apprentice,  tbe  defendant 
would  have  the  right  to  proceed  In  its  own 
manner  to  accomplish  the  discharge.  It 
could  in  no  event  incur  any  other  liability 
than  that  of  damages,  it  being  shown  that 
tbe  discharge  was  without  cause.  As  the 
Jury  found  there  was  sufficient  cause  for  dis- 
charge in  the  instant  case,  we  think  the 
question  must  be  regarded  as  at  an  end. 

Errors  respecting  the  admission  of  evi- 
dence are  assigned,  and  complaint  Is  made 
respecting   the   conduct  of  counsel   for  de- 


fendant  during  the   progress  of  the   triaL 
We  have  examined  tbe  record  fully  as  to 
such  matters,  and  find  nothing  that  would 
warrant  a  reversal  of  the  Judgment 
Affirmed. 


STATE  T.  RBA- 
(Snpreme  Court  of  Iowa.     Nov.  23,  1904.) 

CBIMINAL   I/AW— TBIAI.    BT   JVBT— BIOUT   TO 
WAIVE    COMSTITDTIONAI.    OUABANTt. 

1.  Const  art  1,  i  10,  declares  that  in  all 
criminal  cases  the  accused  shall  have  a  right 
to  a  trial  by  an  impartial  jury;  and  Code,  g 
5338,  provides  tiiat  an  issue  of  fact  arises  on  a 
plea  of  not  guilty,  and  that  issues  of  fact  must 
be  tried  by  a  jury.  Held,  that  a  defendant  in  a 
criminal  case  cannot  consent  to  trial  by  tbe 
court 

Appeal  from  District  Court  Bmmett  Ck>un- 
ty;  W.  B.  Quartou,  Judge. 

The  opinion  states  tbe  case. 

C.  N.  Mullan,  Atty.  Gen.,  and  Lawrence  De 
Graff.  Asst.  Atty.  Gen.,  for  tbe  State.  Qeo. 
W.  Argo,  for  Rea. 

PER  CURIAM.  This  case  has  been  sub- 
mitted upon  a  transcript  of  the  record  In  tbe 
court  below  and  without  arguments  of  coun- 
sel. It  appears  that  tbe  defendant  was  in- 
dicted by  the  grand  Jury  of  Emmett  coimty 
upon  the  charge  of  doing  business  as  an  Itin- 
erant physician  without  having  procured  a 
license  for  that  purpose,  contrary  to  tbe  pro- 
visions of  Code,  §  2581.  Defendant  demurred 
to  this  Indictment  on  tbe  ground  that  tbe 
statute  referred  to  Is  unconstitutional  so 
far,  at  least  as  It  applies  to  one  who  has 
been  duly  admitted  to  the  practice  of  medi- 
cine under  the  laws  of  the  state.  Tbe  de- 
murrer was  overruled,  and  defendant  en- 
tered a  plea  of  not  guilty.  Thereupon,  as  tbe 
record  recites,  the  parties  agreed  and  con- 
sented to  waive  a  Jury,  and  to  submit  tbe 
cause  to  the  court  for  its  Judgment  upon  an 
agreed  statement  of  the  facts.  Trial  was  ac- 
cordingly had  to  the  court  without  a  Jury, 
and  the  defendant  found  guilty,  and  adjudged 
to  pay  a  fine  of  $300  and  costs.  Tbe  defend- 
ant has  appealed  from  tbe  judgment  against 
blm,  and,  although  neither  party  has  thought 
It  worth  while  to  favor  this  court  with  an 
argument,  we  are  not  at  liberty,  as  we  would 
be  under  like  conditions  in  a  civil  action,  to 
dismiss  the  appeal,  but  must  inspect  the 
record,  and  ascertain  whether  it  shows  any 
manifest  error  in  tbe  proceedings.  As  far 
back  as  the  case  of  State  v.  Carman,  G3  Iowa, 
132,  18  N.  W.  691,  50  Am.  Rep.  741,  it  was 
decided  that  tbe  defendant  in  a  criminal  case 
cannot  waive  a  Jury  or  consent  to  trial  by 
the  court  and  that  Judgment  thus  procured 
will  be  reversed  on  appeal.  The  substance  of 
the  holding  there  Is  that  the  court  Is  wholly 
without  Jurisdiction  to  hear  or  try  an  issue 
of  fact  In  a  criminal  case  without  the  aid  of 
a  jury,  and  that  the  consent  or  waiver  of  the 


f  1.  See  Jury,  vol  31,  Cent.  Dig.  §§  193.  199. 
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defendant  does  not  estop  bim  from  taking 
advantage  of  the  error.  That  case  has  since 
been  followed  and  approved  In  State  v.  Lar- 
rlgan,  66  Iowa,  426,  23  N.  W.  907;  State  v. 
Tucker,  98  Iowa,  276,  65  N.  W.  152;  State  v. 
Douglas.  96  Iowa,  308,  65  N.  W.  151;  State 
T.  Llghtfoot,  107  Iowa.  351.  78  N.  W.*41. 
Tbe  provlslong  of  our  state  Constitution  (ar- 
ticle 1.  {  10)  and  of  tbe  statute  (Code.  {  5338) 
wLicb  were  tben  deemed  controlling  of  tbe 
question  remain  nncbanged,  and,  wblle  tbe 
decisions  wblch  we  have  cited  were  ren- 
dered by  a  divided  court  the  doctrine  has 
been  so  long  adhered  to,  and  its  propriety  is 
so  apparent,  that  we  are  not  ready  to  ap- 
prove the  innovation. 

The  Judgment  of  the  district  court  Is  re- 
versed. 


STATE  T.  WARREN. 
(Supreme  Court  of  Iowa.     Nov.  23,  1904.) 

OBlianAL  LAW — MISCONDUCT  OF  COUNSEL — ^AP- 
FEAL— QUEBTIONB  BEVIEWABLK. 

1.  Improper  statements  by  tbe  county  attor- 
ney duriDK  bis  argument  to  the  jury  were  not 
ground  for  a  reversal  where  objections  made 
were  sustained,  and  the  court  directed  the  jury 
to  disregard  them,  and  the  verdict  was  war- 
ranted  by   the  evidence. 

2.  Misconduct  of  tbe  trial  judge  in  a  prose- 
cution cannot  be  considered  on  appeal  when  not 
objected  to  or  excepted  to  on  the  trial. 

Appeal  from  District  Court,  Polk  County; 
Josiah  Given,  Judge. 

The  defendant  was  convicted  of  an  as- 
sault with  Intent  to  commit  murder,  and  be 
appeals.    Affirmed. 

.C.  B.  Hunn,  for  appellant  0.  W.  Mullan, 
Atty.  Oen.,  and  Lawrence  De  Graff,  Asst. 
Atty.  Oen.,  for  the  State. 


PER  CURIAM.  Two  matters  alone  are 
relied  upon  to  secure  a  reversal — misconduct 
upon  tbe  part  of  the  county  attorney,  and 
misconduct  on  tbe  part  of  the  trial  Judge. 
During  the  course  of  his  argument  to  the 
Jury  tbe  county  attorney,  as  disclosed  by 
the  record,  repeatedly  made  statements  and 
remarks  which  were  improper  in  character. 
All  such  were  objected  to  at  tbe  time,  and 
tbe  objections  were  not  only  sustained,  but 
the  court  took  occasion  to  direct  the  jury  to 
disregard  such  remarks  in  arriving  at  a  ver- 
dict in  tbe  case.  In  view  of  tbe  action  thus 
taken  by  the  court  and  as  tbe  verdict  seems 
to  have  been  warranted  by  tbe  evidence,  we 
think  there  was  no  prejudice  such  as  to  Jus- 
tify a  reversal. 

As  the  alleged  misconduct  on  tbe  part  of 
tbe  Judge  was  not  objected  to,  and  no  excep- 
tions were  saved,  we  cannot  consider  the 
same. 

Afflrnied. 

f  1.  Se«  Criminal  Law.  voL  14,  Cent  Dig.  (  ISSS. 


MOTBRS  T.  COUNCIL  BLUBT8  NURSERT 

CO.  et  al. 

(Supreme  Court  of  Iowa.     Nov.  23,  1904.) 

VENUE— BESIUENCB     Ot     PASTIES— CONTBACTS— 
I'LACE    OF    PEBFOBMANCE. 

1.  A  contract  sued  on  provided  that  defend- 
ants would  replace  nursery  stock  sold  tO  one 

t  M.,  of  B.,  for  a  period  of  five  years,  free  of 
charge.  The  complaint  alleged  that  in  this 
agreement  certain  written  contracts  for  the  sale 
and  delivery  of  fruit  trees  in  B.  county,  exe- 
cuted by  defendants,  were  merged.  The  peti- 
tion alleged  that  it  was  agreed  by  the  parties 
at  tbe  time  of  the  making  of  the  respective 
sales  of  nursery  stock  that  defendants  should 
replace  all  dead  trees.  Held,  that  any  such 
agreement,  if  it  existed,  was  not  made  a  part 
of  the  written  contract  sued  on,  and  ttiere  was 
nothing  in  the  subsequent  agrcrment  showing 
any  duty  to  replace  trees  sold  in  "B.  county"  so 
as  to  render  the  contract  enforceable  therein. 

2.  Where  a  contract  sued  on  did  not  require 
any  duty  on  the  part  of  defendant  in  the  county 
where  plaintiff  resided,  an  action  for  breach  of 
contract  was  not  maintainable  in  such  county, 
under  Code,  {  3496,  authorizing  suit  for  breach 
of  a  written  contract  in  tbe  county  where  it 
was  to  be  performed,  but  the  action  was  only 
maintainable  against  defendant  in  the  county 
where  be  resided,  under  section  3504. 

Appeal  from  District  Court  Boone  Coun- 
ty;  Geo.  W.  Dyer,  Judge. 

Action  to  recover  damages  for  breach  of 
contract  to  replace  fruit  trees  and  to  recover 
for  services.  Motions  of  defendants  for  con- 
tinuance and  to  strike  out  one  count  of  pe- 
tition were  overruled,  and,  plaintiff's  right  to 
recover  being  put  in  Issue  by  an  answer. 
Judgment  was  rendered  against  defendant 
Forgarty,  and  he  appeals.    Reversed. 

John  P.  Organ  and  J.  L.  Stephens,  for  ap- 
pellant   Dyer  &  Hull,  for  appellee. 

McCLAIN,  J.  1.  The  defendant  Forgarty 
and  a  codefendant,  one  Uice,  moved  to  have 
the  action  transferred  from  Boone  county  t» 
Pottawattamie  county,  alleging  that  tbey 
were  the  only  defendants  in  the  action  serv- 
ed with  original  notice,  and  that  the  action 
did  not  grow  out  of  any  business  of  an  office 
or  agency  of  defendants,  or  either  of  them. 
In  Boone  county,  and  that  it  was  not  for 
the  breach  of  any  written  contract  by  its 
terms  to  be  performed  In  Boone  county.  It 
was  made  to  appear  by  the  affidavits  that 
there  was  no  corporation  or  concern  known 
as  the  Council  Bluffs  Nursery  Company,  al- 
though there  was  a  nursery  of  that  name 
situated  in  Council  Bluffs,  in  Pottawattamie 
county,  and  that  other  defendants,  not  serv- 
ed with  notice,  were  nonresidents  of  the 
state.  There  was  no  showing  that  the  con- 
tracts sued  upon  were  made  In  connection 
with  any  business  transacted  at  any  ofBce 
or  agency  of  tbe  defendants  In  Boone  coun- 
ty, and  the  action  should  therefore  have  been 
transferred  to  Pottawattamie  county,  under 
the  provisions  of  Code,  I  S504,  unless  it  was 
brought  for  breach  of  a  written  contract 
which  by  its  terms  was  to  bt>  performe<l  in 
Boone  county.    See  Code,  |  349G.    The  cod* 
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tract  sued  upon,  as  set  out  in  plaintiff's  pe- 
tition, consisted  of  a  writing  signed  by  plain- 
tiff and  the  defendant  Forgarty  and  one 
Gntiiriet  also  named  as  defendant.  In  the 
following  words:  "This  is  to  certify  that 
we,  the  undersigned  nurserymen  of  Council 
Bluffs,  Iowa,  do  hereby  agree  to  replace  all 
nursery  stock  for  J.  A.  Moyers  of  Boone, 
lown,  that  said  J.  A.  Moyers  purchased  of 
(laid  Council  Bluffs  Nursery  for  a  period  of 
five  years  (5  years),  free  of  charge,  and  the 
above  agreement  holds  good  for  any  nursery 
stock  that  said  J.  A.  Moyers  may  purchase 
of  Bald  Council  Bluffs  Nursery,  and  said  J. 
A.  Moyers  will  not  allow  his  live  stock  such 
u  cattle  and  horses  to  ran  at  large  among 
»ald  nursery  stock  and  in  witness  whereof 
we  attach  our  respective  names."  It  is  al- 
leged that  into  this  written  agreement  were 
merged  certain  written  contracts  set  out  in 
the  petition,  purporting  to  be  contracts  for 
the  sale  and  delivery  of  fruit  trees  in  Boone 
county,  Iowa,  executed  by  the  different  de- 
fendants and  by  plaintiff,  in  each  of  which 
deliveries  of  fruit  trees  as  therein  described 
were  agreed  to  be  made  In  Boone  county  to 
plaintiff  by  the  respective  defendants  whose 
signatures  were  affixed  to  the  different  con- 
tracts, each  contract  containing  a  stipulation 
in  the  following  words:  "Substitution  to  be 
made  if  absolutely  necessary."  And  it  is  al- 
to alleged  that  the  defendants-named  in  the 
petition  were  jointly  interested  In  the  sale, 
delivery,  and  complete  performance  of  said 
contracts.  Only  two  of  the  contracts  pur- 
ported to  be  signed  by  defendant  Forgarty, 
but  If  those  two  contracts  bound  him  to  de- 
liver fruit  trees  in  Boone  county,  and  to 
replace  any  of  them  which  died  with  other 
fruit  trees  in  that  county,  then,  no  doubt, 
the  contract  of  replacement  signed  by  him, 
as  already  set  out,  was  a  written  contract 
to  be  performed  in  Boone  county,  and  the 
motion  to  transfer  the  action  to  Pottawat- 
tamie county  was  properly  overmied,  so  far 
as  he  was  concerned.  We  reach  the  con- 
clusion, however,  that  the  writings  set  out, 
even  when  taken  together,  do  not  constitute 
a  written  contract  to  do  anything  In  Boone 
county.  The  stipulations  as  to  substitution 
are  too  indefinite  and  uncertain  In  them- 
selves to  impose  any  legal  duty  to  replace 
trees  sold  either  In  Boone  county  or  else- 
where, and  there  is  nothing  in  the  contract 
in  which  sucb  stipulations  are  found  to  in- 
dicate any  obligation  such  as  counsel  for 
plaintiff  contends  was  imposed  by  such  stip- 
ulation. It  Is  alleged  in  the  petition  that  it 
was  distinctly  understood  and  agreed  by  the 
parties  to  such  contracts  at  the  time  of  the 
making  of  the  respective  sales  referred  to 
tlwreln  that  defendant  should  replace  all 
dead  trees  or  stock  delivered  during  the 
planting  season  following  such  death.  But, 
if  there  was  any  such  agreement,  it  was  not 
evidenced  in  writing,  nor  made  part  of  any 
written  contract;  therefore  the  alleged  ob- 
ligation to  replace,  existing  prior  to  the  mak- 


ing of  the  special  agreement  relating  to  re- 
placement, was  not  a  written  agreement,  and 
action  for  the  breach  thereof  was  not  within 
the  statutory  provision  above  cited,  relating 
to  the  place  of  bringing  action  for  breach  of 
written  contract  The  subsequent  agreement 
to  replace,  which,  as  plaintiff  alleges,  merged 
into  Itself  prior  stipulations  as  to  substltu- 
tiun,  relates  by  its  terms  to  nursery  stock 
bought  by  plaintiff  "of  said  Council  Bluffs 
Nursery,"  but  prior  written  contracts  make 
no  reference  to  the  Council  Bluffs  Nursery, 
and  It  does  not  appear,  therefore,  In  any 
way,  from  the  writing,  that  this  subsequent 
agreement  had  any  relation  to  the  prior  con- 
tracts; nor  Is  it  shown  In  resistance  to  the 
motion  for  change  of  venue  that  there  was 
any  such  connection  between  the  last  agree- 
ment and  the  prior  contracts  of  sale.  When 
the  trial  court,  therefore,  ruled  upon  the  mo- 
tion for  change  of  venue,  there  was  nothing 
before  it  Justifying  the  conclusion  that  the 
agreement  found  In  the  last  written  con- 
tract obligated  Forgarty  to  replace  any  of 
the  fruit  trees  referred  to  in  the  previous 
written  contracts  which  were  to  be  delivered 
to  plaintiff  In  Boone  county;  nor  did  the 
plaintiff  on  the  trial  establish  any  written 
contract  by  Forgarty  or  Rice  to  replace  dead 
trees  for  plaintiff  in  Boone  county,  even  if 
we  should  be  warranted  in  considering  the 
subsequent  evidence  for  the  purpose  of  de- 
termining if  there  was  .any  prejudicial  error 
in  the  ruling  as  made.  The  refusal  of  the 
court  to  transfer  the  action  to  Pottawattamie 
county  was,  therefore,  erroneous,  and  the 
Judgment  subsequently  rendered  must  be  re- 
versed. Bally  V.  Birkhofer,  123  Iowa,  59, 
98  N.  W.  594;  Hunt  v.  Bratt,  23  Iowa,  171; 
Kell  V.  Lund,  99  Iowa,  153,  68  N.  W.  593. 
This  conclusion  renders  it  unnecessary  and 
improper  that  we  should  further  review  the 
proceedings  In  the  trial  court  Bennett  t. 
Carey,  57  Iowa,  224,  10  N.  W,  634;  Kell  ▼. 
Lund,  supra. 
Beversed. 


HUNT  V.  TUTTLB. 
(Supreme  Court  of  Iowa.     Nov.  23,  1S04.) 

PLKADIRO  —  COMPLAINT  —  ACTION   ON  EXPBKSS 
CONTBACT— BEOOVEBT  ON  IMPLIED  ONE. 

1.  One  suing  under  an  express  contract  can- 
not recover  on  a  quantum  meruit 

Appeal  from  District  Court,  Polk  County; 
O.  P.  Holmes,  Judge. 

This  Is  a  suit  to  recover  for  services  ren- 
dered under  an  express  contract  of  employ- 
ment to  sell  real  estate.  There  was  a  trial 
to  a  Jury,  and  a  verdict  and  Judgment  for 
the  plaintiff.  The  defendant  appeals.  Be- 
versed. 

Carr,  Hewitt,  Parker  &  Wright,  for  appel- 
lant   C.  C.  &  O.  L.  Nourse,  for  appellee. 

SHERWIN,  J.  The  petition  alleges  an 
oral  contract  of  employment  to  sell  the  de- 
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fenda  nf  s  property,  without  any  agreement  as 
to  the  pLilntltTB  compensation  therefor,  and 
the  answer  denies  the  employment  Evi- 
dence was  introduced  on  the  Issue  thus  ten- 
rlored,  and  the  court  Instructed  thereon.  An- 
other Instruction  was  given,  however,  as  fol- 
lows: "If  you  shall  find  that  the  plaintiff 
has  at  all  times  material  in  this  action  been 
engaged  In  the  sale  of  real  estate  owned  by 
others  on  commission;  that  defendant  had 
knowledge  of  that  fact,  and  also  knew  that 
plaintiff  was  making  efforts  to  sell  said  real 
estate,  and  made  no  objection  to  his  so  doing, 
but  acquiesced  therein — then,  and  under  sucb 
circumstances,  the  law  Implies  a  contract  of 
employment."  Under  the  issue  tendered  the 
instruction  was  erroneous.  The  declaration 
was  upon  an  express  contract  of  employ- 
ment, apd  the  plaintiff  could  not  thereunder 
recover  ui>on  a  quantum  meruit.  Duncan  v. 
Gray,  108  Iowa,  599,  79  N.  W.  362;  Walker 
V.  Irwin,  94  Iowa,  448,  62  N.  W.  785;  Wemll 
V.  Collins,  87  Iowa,  549,  54  N.  W.  365.  It 
does  not  seem  to  us  that  the  question  here 
presented  Is  one  alone  of  variance  between 
pleading  and  proof.  The  plaintiff  selected 
his  own  ground,  and  chose  to  rely  upon  the 
express  contract  pleaded;  .  and,  while  the 
evidence  offered  by  him  in  support  of  his 
petition  may  also  have  tended  to  prove  an  im- 
plied contract,  he  was  not  entitled  to  recover 
on  such  a  contract  under  the  authorities  cit- 
ed. In  Hunt  V.  Hlgman,  70  Iowa,  406,  30  N. 
W.  769.  relied  upon  by  the  appellee,  the  an- 
swer alleged  an  express  contract  that  the 
plaintiff  should  take  a  certain  note  in  pay- 
ment of  the  debt  sued  upon.  After  the  evi- 
dence had  been  offered  which  tended  to  prove 
this  agreement,  the  defendant  amended  to 
conform  his  pleading  to  the  proof,  and  with- 
drew his  allegation  of  an  express  contract, 
and  pleaded  facts  from  which  an  agreement 
would  be  implied.  This  amendment  was 
stricken,  and,  we  held,  properly  so,  because 
the  evidence  tending  to  prove  an  implied  con- 
tract tended  also  to  prove  the  express  one 
pleaded,  and  hence  there  was  no  fatal,  vari- 
ance. The  case  does  not  hold,  by  implication 
even,  that  a  new  issue  may  be  Injected  Into 
the  case  by  the  court's  instructions  or  by  the 
introduction  of  evidence.  In  Miller  v.  Ken- 
dig,  55  Iowa,  174,  7  N.  W.  500,  the  express 
contract  pleaded  was  that  the  plaintiff  was 
to  have  one-half  of  the  proceeds  of  the  sale 
of  land  above  a  certain  price,  while  the  evi- 
dence tended  to  show  that  the  real  contract 
was  that  he  was  to  have  one-half  If  the  land 
was  sold  for  coal  land,  and  for  a  reasonable 
atnount  above  the  price  paid.  It  was  held 
that  there  was  no  fatal  variance  between 
pleading  and  proof,  and  nothing  more.  The 
evidence  in  this  case  would  not  have  war- 
ranted a  directed  verdict  for  the  plaintiff  un- 
der the  issue  tendered  and  tried,  or.  Indeed, 
upon  an  implied  contract;  hence  we  cannot 
say  that  the  instruction  was  without  preju- 
dice.   Other  instmctlons  are  complained  of, 


but  we  need  not  consider  them  in  rlew  of  tli« 
fact  that  we  shall  have  to  reverse  on  the  one 
noted. 
Reversed. 


In  re  ANDERSON'S  ESTATE. 
(Supreme  Court  of  Iowa.     Nov.  23,  1904.) 

APPEAL— WHO  MAT  TAKE — NOTICK— FAILTTBE  TO 
AODBESS   PABTT. 

1.  A  petition  having  been  filed  in  the  matter 
of  a  decedent's  estate,  alleging  that  moneys  de- 

i  posited    in    the   name   of   deceased    belonged    to 

I  petitioner,  the  heirs  intervened,  denyins  the  al- 

j  legation,  and  a  judgment  was  entered  that  peti- 

I  tioner  owned  the  money.    Held  that,  though  the 

',  judgmeut  did  not  mention  the  intervenears,  they 

;  might   appeal   therefrom. 

I       2.  Undpr  Code,  §  4114,  providing  for  taking 

'  an  appeal  by  the  service  of  a  notice  in  vrriting 

i  on  the  adverse  party,  and  also  upon  the  clerk 

i  of  the  court,   a  notice  is  insufficient   as  to  a 

;  party  to  whom  it  is  not  addressed. 

Appeal  from  District  Court,  Jackson  Coun- 
ty; A.  J.  House,  Judge. 
I  Alfred  Carter  filed  in  the  matter  of  the  es- 
'  tate  of  Kivlna  Anderson,  deceased,  a  peti- 
;  tion  in  which  he  alleged  that  certain  moneys 
I  on  deposit  in  the  name  of  the  said  decedent 
'  In  the  American  Savings  Bank  of  Maquoke- 
]  ta  were  In  fact  owned  by  him,  and  were  so 
:  deposited  In  trust  only.  Be  prayed  an  or- 
'  der  upon  the  administrator  of  said  estate. 
'•-  Sylvester  Green,  requiring  him  to  release  all 
-.  claims  to  said  moneys,  and  authorizing  pay- 
i  ment  thereof  to  be  made  to  him  csaid  peti- 
[  tioner).  To  the  petition  thus  filed.  Green,  ad- 
:  ministrator,  appeared,  by  W.  C.  Gregory,  his 
'.  attorney,  and  filed  answer,  In  which  he  ad- 
i  mltted  his  official  character,  and  otherwise 
'  denied  generally.  Before  trial,  Luclnda  Ool- 
.'  den  et  al.,  representing  themselves  to  be 
'  heirs  of  the  decedent,  appeared  and  filed 
I  what  is  denominated  a  petition  of  Interveu- 
I  tion,  In  which  they  allege,  as  far  as  matcri- 
:  al  to  be  considered,  possession  and  ownor- 
i  ship  of  moneys  in  question  in  the  said  Elvi- 
j  na  Anderson  at  the  time  of  her  death;  the 
i  same  being  derived  by  gift  to  her  from  the 
petitioner,  Carter.  The  demand  for  relief  is 
;  that  said  moneys  be  held  to  be  funds  belong- 
!  Ing  to  said  estate.  Trial  being  had  to  the 
!  court.  It  was  adjudged  that  the  petitioner. 
I  Carter,  was  the  unqualified  owner  of  the 
money  in  question;  that  said  estate  had  no 
I  title  to  or  Interest  therein;  and  the  admin- 
j  Istrator  was  ordered  to  assign  and  release 
I  the  same  to  the  petitioner.  The  Interveners 
I  alone  appeal.     Dismissed. 

I  Thomas  &  Thomas  and  F.  O.  Elliflon.  for 
I  appellants.  G.  L.  Johnson  and  I«yl  Keck. 
!  for  appellee  Carter. 


BISHOP,  J.  1.  Counsel  for  the  petitioner. 
Carter,  present  the  contention  that  the  Judg- 
ment entered  is  not  such  an  one  as  that  in- 
terveners, so  called,  may  appeal  therefrom. 
Conceding  the  right  of  said  Interveners  to 
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appear  at  all  In  the  action — a  point  not  rais- 
ed In  the  court  below,  nor  iu  argument  In  this 
court — we  think  the  right  to  appeal  existed. 
Wliile  the  judgment  entry  did  not  refer  to 
the  interveners  in  terms,  jet  it  amounted  to 
a  finding  adverse  to  them,  as  well  as  to  the 
administrator,  and  in  favor  of  the  ownership 
of  the  money  in  Garter. 

2.  Counsel  for  petitioner.  Carter,  raise  the 
further  x>oint  that  this  court  is  without  Ju- 
risdiction to  entertain  the  appeal.  An  addi- 
tional abstract  filed  in  this  court  by  said  Car- 
ter makes  disclosure  that  the  notice  of  ap- 
peal is  addressed  only  to  Sylvester  Green,  ad- 
ministrator, or  to  L«vl  Keck,  his  attorney, 
!\nd  to  the  clerk  of  the  court.  Service  of  such 
liotice  was  had  only  by  acceptance  by  Levi 
Keck,  "attorney  for  Alfred  Carter,"  and  by 
the  clerk.  The  notice  Is  properly  entitled,  is 
In  proper  form,  and  refers  Intelligently  to  the 
proceedings  and  judgment  from  which  the 
appeal  is  sought  to  be  taken.  As  a  notice 
to  the  defendant  Green  and  to  the  clerk,  it 
was  undoubtedly  sufficient  But  not  so,  as 
we  think,  with  respect  to  any  parties  to 
whom  the  notice  was  not  addressed.  The 
■  method  prescribed  by  law  for  taking  an  ap- 
peal is  by  the  service  of  a  notice  in  writing 
on  the  adverse  party,  and  also  upon  the  clerk 
of  the  court.  Code,  §  4114.  "When  a  writ- 
ten notice  Is  required  to  be  served  upon  a 
person,  the  law  contemplates  that  it  shall 
'oe  addressed  to  him.  This  we  think  Is  the 
uniform  practice,  and  is  demanded  by  the 
npcesslty  of  such  address  in  order  to  guide 
the  person  making  the  service,  and  to  iden- 
tify the  person  served."  Steele  v.  Murry, 
30  Iowa,  336,  45  N.  W.  1030. 

It  is  thus  made  clear  that  the  contention 
of  counsel  for  appellee  must  be  stistained. 
We  regard  It  proper  to  add  that  we  have 
oxamlned  the  record  with  respect  to  the  mer- 
its of  the  controversy,  and  that,  were  It  not 
for  the  point  of  practice  made  as  above  stat- 
ed, we  should  feel  called  upon  to  affirm  the 
judgment 

Dismissed. 


SARTOR  T.  SCHADEN. 
(Supreme  Court  of  Iowa.     Nov.  23,  1904.) 

TKADK-WAMES   —    DISTINCTIOM      FROM      TBA.DK- 

MAHKS— INFBINGEMENT— ISJTJNCTION— 
—DEFENSES— FRAUD— LACHES. 

1.  A  trade-mark  is  an  arbitrary  dii-tinctive 
name,  symbol,  or  device  to  indicate  the  origin  of 
the  product  to  which  It  Is  attached,  and,  when 
adopted,  becomes  the  exclusive  property  of  its 
proprietor. 

2.  An  infringement  of  a  trade-mark  by  an- 
other, consisting  in  the  use  of  the  genuine,  or  of 
an  exact  copy  or  reproduction  or  colorable  im- 
itation thereof,  upon  substituted  goods,  in  such 
a  way  that  such  goods  are  likely  to  be  mistaken 
for  ttie  genuine  product,  constitutes  an  inva- 
sion of  the  proprietor's  right  of  property. 

3.  While  the  common  use  of  a  word  or  phrase 
Diay  not  be  exclusively  appropriated  as  a  trade- 
mark, there  ma^  be  a  secondary  meaning  or 
construction,  which,  although  it,  too,  may  not  be 
registered  or  selected  as  a  trade-mark,  may  be 


appropriated  by  the  person  who  has  developed 
it,  and  the  use  of  which  will  be  protected  against 
unfair  competition. 

4.  Whether  the  use  of  a  trade-name,  as  dis- 
tinguished from  a  trade-mark,  will  be  protected 
against  infringement  by  another,  depends  on  the 
facts  of  the  particular  case — such  as  whether 
a  confusion  of  the  goods  put  upon  the  market 
by  the  respective  parties  has  been  or  is  likely  to 
be  produced ;  whether  there  have  been  actual 
sales  of  one  product  for  the  other,  and  actual 
mistakes  of  one  for  the  other ;  or  whether  tliero 
is  such  a  similarity  between  the  two  as  that  one 
may  readily  be  mixtaken  for  the  other. 

5.  Where  plaintUT  had  labeled  cigars  which  he 
sold  with  fhe  name  "She,"  which  had  acoMired 
in  the  locality  in  which  plaintiff  did  business  a 
peculiar  secondary  meaning,  which  stood  for  the 
bi-and  of  cigars  made  by  plaintiff,  in  which  he 
had  built  up  a  large  trade,  defendant  would  be 
enjoined  from  using  on  cigars  made  by  him  the 
label  adopted  by  plaintiff,  in  such  a  way  as  to 
deceive  purchasers  who  wished  to  purchase 
piaintiS's  goods,  although  plaintiff  had  no  right 
to  trade-mark  the  name,  and  although  be  orig- 
inally bought  the  labels  which  he  used  from  a 
printer  who  had  the  right  and  authority  to  sell 
the  label  to  any  one  whomsoever,  and  the  label 
was  in  use  in  other  localities  at  the  time  plain- 
tiff adopted  it 

C.  Where  plaintiff,  who  was  engaged  in  selling 
cigars  under  a  distmctive  label  in  a  certain  lo- 
cality, did  not  know  of  the  use  of  the  label  by 
others  in  the  state  at  large  until  1890,  and  such 
use  did  not  come  into  competition  with  him  un- 
til defendant  entered  the  field  in  his  locality,  in 
1002,  plaintiff  was  not  estopped  to  sue  to  enjoin 
defendant  from  using  the  label  in  his  locality 
by  delaying  suit  until  February,  1003. 

7.  The  issue  of  unfair  trade  In  the  use  of  a 
trade-name  previously  adopted  by  another  does 
not  arise  until  there  is  a  showing  of  fraud  or 
deception,  and  unless  there  is  competition  be- 
tween the  articles  sold  by  the  respective  parties. 

8.  One  who  seeks  to  restrain  the  use  by  anoth- 
er of  a  trade-name  adopted  by  tiimself  will  be 
denied  relief  if  he  has  been  himself  guilty  of  un- 
fair competition,  or  has  made  false  statements, 
calculated  to  deceive  the  public  as  to  the  nature, 
the  constituent  parts,  or  the  makers  of  the  arti- 
cle which  he  sells  or  as  to  whether  It  has  been 
patented  or  not,  or  any  other  statements  cal- 
culated to  mislead  or  defraud. 

0.  One  who  made  use  of  a  label  as  a  trade- 
name without  knowing  of  its  use  by  others  in 
the  state  was  not  guilty  of  fraud  in  registering 
it  as  a  trade-mark  when  he  heard  that  others 
were  about  to  make  use  of  it,  and  stating  on  his 
labels  that  it  was  registered,  although  he  did 
not  go  about  the  state  before  making  the  regis- 
tration to  discover  whether  any  persons  in  other 
localities  bad  made  use  of  the  same  word  or  de- 
vice in  their  business  or  not 

10.  While  a  trade-mark  applies  and  is  protect- 
ed throughout  the  entire  limits  of  the  jurisdic- 
tion of  the  sovereignty  granting  the  right,  a 
trade-name  not  founded  on  any  authority  or 
right  from  the  state,  but  based  upon  usage  in 
the  particular  locality  in  which  the  party  using 
it  is  doing  business,  :s  peculiarly  local ;  and,  as 
trade-marks  may  be  o^vned  by  one  person  in 
one  country  or  jurisdiction,  and  by  another  per- 
son in  another  state  or  country,  so  one  person 
may  have  a  property  right  in  a  trade-name  in 
one  locality,  and  another  person  in  the  same 
word  or  device  in  another  locality. 

11.  The  exclusive  appropriation  as  a  trade- 
name of  a  stock  label  sold  by  a  printer,  who  did 
not  copyright  the  design,  but  sold  it  to  dealers 
in  different  localities,  but  not  to  more  than  one 
denier  in  the  same  locality,  and  who  did  not 
contract  against  the  acquisition  of  a  trade-name 
in  the  label  when  he  sold  the  same.  Is  not  a 
fraud  upon  the  printer. 

f  8.  See  Trad«-Marks  and  Trade-NuuM,  voL  M. 
Cent.  Dig.  {  94. 
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12.  E!ver7  one  is  presumed  to  know  the  la^^, 
and  to  know  the  right  of  another  to  secure  the 
exclusive  use  of  a  device,  symbol,  or  mark  as  a 
trade-name. 

13.  Printers  who  sell  stock  labels  to  manufac- 
turers around  the  country,  having  the  word 
"She"  printed  thereon,  have  no  property  in  that 
word,  nor  in  any  design  sent  forth  by  them,  but 
not  copyrighted. 

Appeal  from  District  Court,  Polk  Cpunty; 
James  A.  Howe,  Judge. 

Suit  In  equity  to  enjoin  defendant  from 
using  a  trade-mark  or  trade-name  adopted 
by  plaintiff  for  a  brand  of  cigars  .manufac- 
tured and  sold  by  bim  In  the  city  of  Dea 
Moines  and  immediate  ylclnity.  The  trial 
court  granted  the  relief  asked,  and  defend- 
ant appeals.    Affirmed. 

Henry  H.  OriffltUs  and  8.  O.  Sweet,  for 
appullnnt    Orwlg  &  Lane,  for  appellee. 

L>i:£MER,  0.  J.  The  original  petition 
counted  upon  a  registered  trade-mark  adopt- 
ed by  plaintlCt.  for  his  cigars,  being  the 
word  "She"  In  large  letters,  which  was 
pasted  upon  the .  Inside  lid  of  cigar  boxes 
containing  cigars  manufactured  by  plaintiff. 
This  was  amended  by  claiming  that  plaintiff 
had  adopted  the  word  as^a  trade-name,  un- 
der which  be  had  built  up  a  large  demand 
for  his  goods,  and  that  defendant  was  guilty 
ol  unfair  competition  or  trade  in  adopting 
the  same  name  or  label,  not  only  with  in- 
tent to  deceive  the  public,  but  for  the  pur- 
pose of  securing  the  trade  theretofore  estab- 
lished by  the  plaintiff.  A  great  many  de- 
fenses were  interposed,  to  some  of  which 
we  shall  refer  during  the  course  of  this  opin- 
ion. The  case  was  tried  on  an  agreed  state- 
ment of  facts  and  some  exhibits  introduced 
by  the  parties,  and  a  decree  for  plaintiff  was 
rendered  as  prayed.  From  this  agreed  state- 
ment and  the  exhibits  we  extract  the  fol- 
lowing, which  are  deemed  material  to  a 
proper  decision  of  the  case:  Plaintiff  did  not 
coin  the  word  "She."  The  label  used  by  him 
bearing  this  name  was  designed  by  a  print- 
ing concern  In  the  state  of  New  York  in  the 
year  1S93,  and  was  sold  by  it  as  a  stock 
label  from  that  time  down  to  the  time  of 
the  trial  of  this  case.  In  the  year  1S94 
plaintiff  purchased  a  number  of  these  labels, 
which  he  placed  upon  cigar  boxes  contain- 
ing cigars  made  by  him,  and  sold  them  to 
retail  dealers  doing  business  in  Des  Moines 
and  a  few  surrounding  towns.  He  made  bis 
cigars  from  selected  stock,  expended  large 
sums  of  money  in  advertising  this  brand  of 
cigars,  and  established  a  good  trade  therein. 
In  1900  plaintiff  discontinued  the  use  of  the 
label  made  by  the  New  York  firm,  and  pro- 
cured a  somewhat  different  design,  but  bear- 
ing the  same  tallsmanic  word  "She,"  from 
a  printing  house  doing  business  In  Wiscon- 
sin. These  labels  he  used  in  the  same  man- 
ner as  the  oriRlnal  stock  label.  Defendant 
Is  not  a  manufacturer,  but  a  wholesaler  in 
cigars,  whose  territory  covers  Des  Moines 
and  vicinity,  as  well  as  some  other  towns 
and  cities  not  reached  by  the  plaintiff.    In 


the  year  1902  he  purchased  from  the  New 
York  printshop  some  of  the  stock  "She"  la- 
bels, and  directed  a  manufacturer  at  Daven- 
port to   make   some  cigars  for   him  wblob 
should  be  placed  in  boxes  bearing  this  "She" 
label;   and  these  cigars  so  manfactured  for 
him,  and  others  manufactured  by  others  for 
him,  bearing  the  stock  lab^I  above  describ- 
ed, were  sold  by  him  in  the  territory  where 
plaintiff  had  established  this  trade,  and  to 
dealers  to  whom  plaintiff  had  previously  sold. 
Many  buyers  of  cigars  handled  by  defendant 
under  the  stock  label  "She"  purchased  them 
believing  that  they  had  been  manufactured 
by  the  piaintlff,  and  some  of  these  persons 
complained  to  the  plaintiff  of  the  quality  of 
the  cigars  so  purchased.    Defendant  sold  bis 
cigars  at  a  less  price  than  plaintiff  sold  the 
same  brand  for,  and,  for  one  reason  or  an- 
other, did  a  considerable  and  increasing  busi- 
ness  in    this  brand   of   cigars.     Defendant 
never   expressly   stated   that  the  cigars  be 
was  handling  were  made  by  plaintiff,  but  he 
sold  to  the  same  dealers  who  had  thereto- 
fore purchased  plaintiff's  goods,  and  evident- 
ly intended  to  take  advantage  of  the  repu- 
tation gained  by  plaintiff  for   his  product 
It  is  also  admitted  that  cigars  were  sold  at 
various  places  in  Iowa  bearing  a  "She"  label 
from   the  year  1880  down   to   the  present 
Some  of  these  were  the  Identical  stock  labels 
first  used  by  the  plaintiff,  but  others  bore 
the  name  of  the  maker  in  addition  to  the 
word  "She";   and  still  others  contained  pic- 
tures of  reclining  human  forms,   and   the 
name  of  the  manufacturer.    But  at  the  time 
plaintiff  adopted  the  label  no  one  was  sell- 
ing cigars  In  the  territory  in  which  he  did 
business   bearing  the   "She"   label,   nor  did 
they   until  about  the  year  1902,   when  one 
Smith  commenced  the  use  thereof,  as  also 
did  the  defendant    Plaintiff  did  not  know 
of  the  use  of  the  "She"  label  prior  to  the 
time  he  adopted  it,  and  believed  himself  to 
be  the  only  cigar  maker  or  dealer  In  the 
state  using  a  label  bearing  the  word  "She" 
as  an  essential  feature.     During  the  year 
1899  he  became  advised  that  others  In  the 
state    were    contemplating   the    use   of   the 
same,  and  he  caused  the  label  he  had  been 
using  to  be  registered  as  a  trade-mark  with 
the  Secretary  of  State,  under  our  state  law. 
The  printers  of  the  label  did  not  consent  to 
this  registration,  however.    It  was  the  cus- 
tom of  these  printers  not  to  sell  labels  to 
competing  cigar  manufacturers  or  dealers  in 
the  same  locality  at  the  same  time.    These 
labels  were  never  copyrighted  by  the  print- 
ers, but  no  one  else  has  ever  printed  or  sold 
the  identical  stock  label  printed  by  them. 

These  are  all  the  material  facts,  and  we 
now  come  to  the  law  of  the  case. 

Plaintiff  has  abandoned  all  dalm  to  a 
right  to  the  exclusive  use  of  the  "She"  label 
on  account  of  his  having  registered  the  same 
as  a  trade-mark';  hence  we  shall  not  have 
occasion  to  consider  the  law  on  that  subject 
except  incidentally. 
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The  case  must  tnm  primarily  upon  the 
doctrines  applicable  to  tbat  practically  new 
branch  of  the  law  known  as  "nnfalr  trade." 
These  rules,  while  new,  are  nevertheless 
well  settled,  and  easily  stated  abstractly. 
DiflSculty  only  arises  in  making  application 
thereof  to  concrete  cases.  There  is  a  well- 
marked  distinction  between  what  is  known 
as  the  "Infringement  of  a  trade-mark"  and 
"unfair  competition."  A  trade-mark  is  an 
arbitrary,  distinctive  name,  symbol,  or  de- 
vice, to  indicate  or  authenticate  the  origin 
of  the  product  to  which  it  is  attached.  And 
an  infringement  thereof  consists  in  the  use 
of  the  genuine  upon  substituted  goods,  or  an 
exact  copy  or  reproduction  of  the  genuine, 
or  in  the  use  of  an  Imitation  in  which  the 
difference  is  colorable  only,  and  the  resem- 
blance avails  to  mislead,  so  that  the  goods 
to  which  the  spurious  trade-mark  Is  affixed 
are  likely  to  be  mistaken  for  the  genuine 
product;  and  this  is  upon  the  ground  that 
the  trade-mark  adopted  by  one  is  the  exclu- 
sive property  of  Its  proprietor,  and  such  use 
of  the  genuine  or  of  such  imitation  of  it  is 
an  invasion  of  his  right  of  property.  Conse- 
quently in  infringement  cases  we  have  all 
sorts  of  questions  regarding  what  names  and 
devices  may  be  exclusively  appropriated, 
whether  or  not  they  have  been  dedicated  to 
the  public  or  abandoned  by  the  holder,  and 
many  other  Intricate  and  puzzling  problems 
which  are  not  as  yet  fully  settled.  But  aside 
from  the  law  of  trade-marks,  courts  will  pro- 
tect trade-names  or  reputations,  although  not 
registered  or  properly  selected  as  trade- 
marks, on  the  broad  ground  of  enforcing  Jus- 
tice and  protecting  one  in  the  fruits  of  his 
toll.  This  Is  all  bottomed  on  the  principle  of 
common  business  integrity,  and  proceeds  on 
the  theory  that,  while  the  primary  and  com- 
mon use  of  a  word  or  phrase  may  not  be  ex- 
clusively appropriated,  there  may  be  a  sec- 
ondary meaning  or  construction  which  will 
belong  to  the  person  who  has  developed  it. 
In  this  secondary  meaning  there  may  be  a 
property  right.  Scheuer  v.  Muller,  74  Fed. 
225.  20  C.  C.  A.  161,  and  excellent  note;  Hy- 
geia  Dist.  Co.  t.  Hygeia  Co.,  70  Conn.  516, 
40  Atl.  534;  Walter  Baker  A.  Co.  v.  Sanders, 
80  Fed.  889,  26  C.  C.  A.  220;  American  Wal- 
tham  Co.  v.  U.  S.  Watch  Co.,  173  Mass.  85, 
63  N.  R  141,  43  L.  R.  A.  826,  73  Am.  St  Rep. 
263.  Consequently  unfair  competition  is  dis- 
tlngnished  from  trade-mark  cases  in  this: 
tbat  It  does  not  involve  necessarily  the  ques- 
tion of  the  exclusive  right  of  another  to  use 
the  name,  symbol,  or  device.  A  word  may 
not  t>e  capable  of  becoming  an  arbitrary 
trade-mark,  and  yet  there  may  be  an  unfair 
nse  of  the  word  which  will  constitute  unfair 
trade.  The  whole  doctrine  is  based  upon  the 
theory  of  protection  to  the  public  whose 
rights  are  infringed  or  Jeopardized  by  confu- 
sion of  goods  produced  by  unfair  methods  of 
trade,  as  well  as  upon  the  right  of  the  com- 
plainant to  enjoy  the  good  will  of  a  trade 
bnllt  up  through  his  efforts,  and  sought  to  be 
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taken  from  him  by  unfair  methods.  Wheth- 
er or  not  such  facts  are  shown  as  to  bring  a 
particular  case  within  these  rules  depends 
upon  the  testimony  In  each  particular  case 
in  which  the  Issue  arises,  and  if  it  appear 
that  such  confusion  has  been  or  is  likely  to  be 
produced,  that  there  have  been  actual  sales 
of  one  product  for  the  other,  that  there  have 
been  actual  mistakes  of  one  or  the  other,  or 
if  there  be  such  similarity  of  the  two  brands 
as  that  one  may  readily  be  mistaken  for  the 
other,  a  case  is, made  out  Fairbank  Co.  v. 
Luckel,  King  &  Cake  Soap  Co.,  102  Fed.  327, 
42  0.  O.  A.  876;  Q.  W.  Cole  Co.  v.  American 
Cement  Co.  (C.  O.  A.)  130  Fed.  703. 

With  these  rules  in  mind,  It  appears  to  us 
tbat  plaintiff  has  clearly  shown  his  right  to 
an  injunction,  unless  It  be  for  certain  de- 
fenses interposed  by  defendant,  to  which  we 
shall  hereafter  call  attention. 

In  this  connection,  it  is  immaterial  that 
plaintiff  bad  no  right  to  trade-mark  the 
name,  that  the  printers  had  the  right  and 
authority  to  sell  the  label  to  whomsoever 
they  would,  or  that  the  label  was  in  use  in 
other  localities  at  the  time  plaintiff  adopted 
it  for  his  cigars.  It  had  acquired  in  the  lo- 
cality in  which  plaintiff  did  business  a  pe- 
culiar secondary  meaning,  and  stood  for  a 
brand  of  cigars  made  by  the  plaintiff,  upon 
which  he  had  built  up  a  large  trade.  De- 
fendant had  no  right  to  palm  off  his  goods 
as  those  made  by  the  plaintiff,  or  to  so  use 
the  label  adopted  by  plaintiff  as  to  deceive 
purchasers  who  wished  to  purchase  plaln- 
HfTs  goods.  Plaintiff  had  gone  to  large  ex 
pense  in  building  up  his  trade  on  these  par- 
ticular cigars,  and  is  entitled  to  be  protect- 
ed therein. 

But  defendant  contends  that  plaintiff,  on 
account  of  his  laches,  is  estopped  from  now 
Insisting  upon  an  exclusive  right  to  use  the 
label  for  cigars  within  the  territory  In  which 
he  does  business.  Plaintiff  did  not  know  of 
the  use  of  the  label  in  Iowa,  and  was  not 
concerned  therein,  until  some  one  entered 
his  territory  and  sought  to  deprive  him  of  his 
trade.  He  did  not  know  of  the  use  by  others 
In  the  state  at  large  until  the  year  1899,  and 
be  had  no  occasion  to  interfere  or  to  at- 
tempt to  interfere  with  that  use  until  some 
competitor  entered  the  field  and  engaged  In 
unfair  competition  with  him.  This  was  not 
done  until  the  year  1902.  Shortly  after  the 
defendant  began  the  use  of  the  name,  plain- 
tiff requested  him  to  stop  it;  and,  as  he 
failed  to  do  so,  plaintiff  brought  this  action 
in  February  of  the  year  1903.  There  was  no 
such  delay  as  to  work  an  estoppel.  If  plain- 
tiff's action  were  bottomed  solely  upon  a 
trade-mark,  we  should  have  a  decidedly  dif- 
ferent problem  to  deal  with.  But  as  already 
said,  plaintiff  has  abandoned  his  claim  to  a 
valid  trade-mark.  The  use  of  the  word  in 
other  states  or  in  other  parts  of  this  state 
by  persons  who  did  not  compete  with  plain- 
tiff is  not  controlling  on  the  issue  of  unfair 
competition.    There  cannot  be  unfair  trait 
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unless  there  be  competttlon,  and  In  manj 
cases,  if  not  In  most,  this  competition  Is  of 
necessity  local.  The  issue  of  unfair  trade 
cannot  arise  until  there  ia  snch  a  showing  of 
fraud  or  deception  as  we  have  hitherto  indi- 
cated. 

It  is  further  argued  that  plaintiff  has  him- 
self been  guilty  of  such  fraud  and  deception 
as  to  bar  him  of  any  relief.  Of  course, 
plaintiff  must  come  into  a  court  of  equity 
with  clean  hands.  If  he  himself  has  been 
guilty  of  unfair  competition,  or  has  made 
false  statements  on  his  label,  calculated  to 
deceive  the  public  as  to  the  nature  of  his 
wares,  as  to  the  makers  of  the  article,  as  to 
its  constltutent  parts,  as  to  its  being  patent- 
ed, or  any  other  statements  calculated  to  mis- 
lead or  defraud,  this  will  deprive  him  of  his 
right  to  complain  of  the  defendant  for  a 
fraud  practiced  by  him.  This  Is  fundamental 
doctrine,  and  we  need  not  here  cite  any  au- 
thorities in  its  support  They  may  be  found 
In  28  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  pp. 
352-357,  inclusive.  But  innocent  misrepre- 
sentations, made  without  any  intent  to  de- 
ceive or  mislead,  will  not  deprive  a  complain- 
ant of  relief.  Edison  y.  Thomas  Edison  Co. 
(C.  0.)  128  Fed.  1013;  C.  F.  Simmons  Co.  v. 
Mansfield  Drug  Co.,  93  Tenn.  84,  23  S.  W. 
165;  Clark  Thread  Co.  v.  Armitage  (O.  C.) 
67  Fed.  898,  s.  c.  74  Fed.  936,  21  C.  C.  A.  178; 
Metzler  v.  Wood,  8  Ch.  Dlv.  608.  The  exact 
fraud  relied  upon  In  the  case  at  bar  is  the 
registration  of  the  label  as  a  trade-mark,  a 
statement  upon  the  second  form  of  label 
used  by  plaintiff  to  the  effect  that  it  was  a 
registered  trade-mark,  and  his  statement  in 
the  original  petition  filed  by  him  that  he  luid 
a  trade-mark  In  said  label  If  any  of  these 
things  were  done  with  intent  to  defraud,  or 
if  their  doing  In  itself  constituted  a  fraud, 
doubtless  plaintiff  should  be  turned  away 
without  any  r^ef.  But  it  is  expressly  stip- 
ulated that  plaintiff  did  not  know  of  th« 
use  of  the  label  by  others  In  this  state  prior 
to  the  time  he  registered  the  same,  and  that 
he  believed  he  had  the  right  to  register  the 
same  as  a  trade-mark.  He  had  the  mark 
registered  because  he  heard  that  others  were 
about  to  use  it.  This,  it  seems  to  us,  fully 
acquits  the  plaintiff  of  any  actual  fraud. 
True,  he  stated  on  his  labels,  after  register- 
ing them,  that  his  trade-mark  was  registered, 
and  this  was  literally  true.  Whether  or  not 
the  registration  was  of  any  validity  is  an- 
other question.  The  chief  value  of  any  regis- 
tration Is  that  it  makes  out  a  prima  facie 
case  of  appropriation  as  a  trade-mark.  The 
registration  concludes  no  one,  and  we  cannot 
think  it  is  the  duty  of  one  about  to  regis- 
ter a  trade-mark  to  run  all  over  the  state  to 
discover  whether  or  not  some  other  person 
in  another  locality  has  made  use  of  the  same 
word  or  device  in  bis  business.  No  such 
burden  should  be  imposed  on  one  who  at- 
tempts to  register  a  trade-mark.  It  is  not 
required  of  a  patentee,  and  we  do  not  think 
the  rule  Is  any  more  strict  as  to  one  desiring 


to  register  a  trade-mark.  If  plaintiff  had 
had  notice  of  a  prior  approprlatlOD,  and  had 
sought  to  acquire  some  rights,  or  even  evi- 
dence against  a  prior  user,  in  order  to  de- 
feat his  property  rights  therein,  we  would 
have  an  altogether  different  case.  But  noth- 
ing of  the  kind  appears  here.  Plaintiff  was 
simply  endeavoring  to  protect  his  own  trade 
as  against  what  promised  to  be  "nfnir  com- 
petition with  him,  and  this  he  had  a  right  to 
do,  80  long  as  by  so  doing  he  was  not  at- 
tempting to  gain  an  unfair  advantage  over 
others.  The  mere  fact  that  others  were  in 
fact  using  the  same  trade-name  in  other  Ju- 
risdictions is  not  controlling.  One  person 
may  have  a  trade-mark  in  one  country  or  ]a- 
risdiction.  and  another  the  same  trade-mark 
In  some  other  state  or  country.  Derringer  t. 
Plate,  29  Cal.  293,  87  Am.  Dec.  170;  Richter 
T.  Beynolda,  69  Fed.  677,  8  C.  C.  A.  220; 
Carlsbad  t.  Kutnow,  71  Fed.  167,  18  C.  C.  A 
24.  This  is  the  rule  applied  to  trade-marks, 
and,  when  the  question  of  unfair  trade  Is  In- 
volved, one  person  may  have  a  property  right 
In  the  secondary  use  of  a  word  in  one  local- 
ity, and  anotlier  in  the  same  word  or  device 
in  another.  This  ia  one  of  the  distinguishing 
features  between  a  trade-mark,  etrictlf 
speaking,  and  a  trade-name.  One  is  of  ne- 
cessity geographical,  and  covers  the  entire 
limits  of  the  jurisdiction  of  the  sovereignty 
granting  the  right;  and  the  other  Is  of  ne- 
cessity local,  not  founded  upon  any  aathorlty 
or  right  from  the  state,  but  based  upon  nsage 
in  the  particular  locality  or  localities  Id 
which  the  party  Is  doing  or  seeks  to  do  bnsi 
ness.  Draper  v.  Skerrett  (C.  C.)  116  Fed. 
206;  Halnque  v.  Cyclops  Works,  136  Cal.  351, 
68  Pac.  1014;  Clark  Thread  Co.  v.  Armitage, 
supra. 

But  it  is  argued  that  the  exclusive  appro- 
priation of  the  stock  label  as  a  trade-name 
resulted  or  was  likely  to  result  in  a  fraud 
upon  the  printers  thereof.  Not  so  we  think. 
The  printers  had  the  right  to  print  these  la- 
bels, and  to  sell  them  to  whomsoever  they 
saw  fit  They  are  not  enjoined  from  the 
printing  thereof,  nor  could  they  be.  Defend- 
ants are  not  enjoined  from  buying  them,  ex- 
cept Inferentially.  These  printers  did  not 
see  fit  to  copyright  their  design;  hence  any 
other  person  could  print  it  who  saw  fit  to 
do  so.  It  is  the  use  of  the  label  with  intent 
to  deceive  and  injure  the  plaintiff  which  is 
enjoined.  By  selling  the  label  to  mannfaC' 
turers,  they  knew  or  should  have  known  that 
each  of  these  might  build  up  a  trade  thereon 
which  would  be  entitled  to  protection  under 
the  doctrine  of  unfair  trade.  This  they  rec- 
ognized when  they  made  a  rule  not  to  sell 
to  more  than  one  dealer  in  the  same  locality 
at  the  same  time.  They  are  not  permitted 
to  destroy  another's  trade,  built  up  on  tlte 
strength  of  labels  sold  him,  Ijecause  they 
have  a  right  to  sell  to  whom  tbey  will.  It  is 
held  In  a  great  number  of  cases,  which  need 
not  at  this  time  be  cited,  that  one  may  not 
even  use  his  own  name,  to  which  he  Is  sup- 
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Ikoaed  to  Iwve  an  Inalienable  right,  If  to  do  bo 
would  amoont  to  unfair  trade.  If  he  cannot 
do  this,  it  eertaialy  oagtat  not  to  be  contended 
that  one  may  use  a  trade-name  belonging  to 
another  because  fenootb  he  had  the  right  to 
buy,  and  the  printer  the  right  to  sell  him,  the 
labeL  It  la  the  onjnat  and  unfair  uae  of  the 
label  only  which  ia  prohibited.  The  print- 
era  knew  when  they  sold  their  labels  to  the 
plaintiff  that  he  pnrposed  nslng  them  as  a 
distinctive  brand  for  cigars  made  by  him,  to 
be  sold  in  the  locality  where  he  did  business. 
They  knew,  or  should  have  known,  that  prop- 
erty rights  might  grow  up  around  the  use  of 
this  label,  and  that  the  demand  for  these 
labels  might  in  that  way  be  somewhat  cur- 
tailed. They  could  easily  have  avoided  this 
by  nslng  some  dlstlnctlre  feature  which 
would  Indicate  that  the  subsequent  label 
was  not  for  goods  made  by  a  prior  customer 
to  whom  they  had  sold  labels.  '  If  appellant's 
contention  in  this  respect  were  sound,  It 
would  entirely  destroy  the  doctrine  of  trade- 
names, in  so  far  as  they  are  prepared  or 
printed  by  others  upon  paper  or  board  to  be 
used  as  cartons,  wrappers,  or  labels  for  any 
sort  of  manufactured  goods.  The  registra- 
tion of  any  such  as  a  trade-mark  would.  If 
appellant's  contention  be  correct,  be  a  fraud 
upon  them,  In  that  It  deprived  them  of  a 
right  to  sell  to  whom  they  would.  If  these 
printers  desired  to  protect  themselves,  they 
could  have  done  so  by  contract,  or  they  could 
have  had  their  design  copyrighted.  But  this 
they  did  not  do.  Every  one  Is  presumed  to 
know  the  law,  and  of  the  right  of  another  to 
secure  the  exclusive  use  of  a  device,  symbol, 
or  mark,  and  they  must  take  the  chance  on 
such  use  becoming  exclusive  In  him  In  a  par- 
ticular locality.  They  have  no  property  in 
the  word  "She,"  nor  in  the  designs  sent  forth 
by  them,  except  as  they  copyright  these  de- 
signs. But  we  need  not  further  elaborate 
this  proposition.  The  principal  points  relied 
upon  by  appellant  are  that  plalntlfF  could  not 
obtain  an  exclusive  right  to  the  use  of  the 
name  "She"  upon  a  stock  label,  and  that  he 
was  guilty  of  such  fraud  as  disentitles  him  to 
relief  in  equity.  Neither  of  these  proposi- 
tions is  sound,  although  both  might  have 
been,  had  plaintiff  been  relying  upon  a  trade- 
mark. 

Without  further  elaborating  this  opinion, 
which  has  already  exceeded  due  bounds.  It  la 
sufficient  to  say  that  we  agree  with  the  trial 
court  In  its  conclusions,  and  its  decree  is 
afilrmed. 


SARTOR  T.  SMITH  et  aL 
(Supreme  Court  of  Iowa.    Nov.  23,  1904.) 

ArrtAJ^—ABAKDOJfWtm   OF   OJlBE^IBSUKS 
MADB  BT  PI^XADINaS. 

1.  Where  a  petition  based  the  cause  of  action 
OB  plaintiffs  exclusive  right  to  the  use  of  a 
label  on  his  (roods  because  of  his  having  adopted 
and  registered  it  as  a  trade-mark,  and  on  the 
orat  aigoment  on  appeal  plaintiff  conceded  that 


he  had  no  claim  to  •  valid  trade-mark,  and  that 
hia  caaa  must  fail  unless  It  could  stand  on  the 
Issue  of  unfair  trade,  his  case  as  made  by  the 

Jileadings   was  thereby   admitted  away,  and  a 
udgment  for  him  would  be  reversed. 

Appeal  from  District  Court,  Polk  County; 
James  A.  Howe,  Judge. 

Suit  In  equity  for  an  accounting,  and  to 
enjoin  defendants  from  using  a  trade-mark, 
being  a  cigar  label  bearing  In  large  letters 
thereon  the  word  "She,"  which  was  pasted 
on  the  inside  lid  of  cigar  boxes  filled  with 
cigars.  The  trial  court  granted  the  relief 
prayed,  and  defendants  appeal    Reversed. 

Henry  H.  Griffiths,  foe  appellants.  Orwig 
&  Lane,  for  appellee. 

DE£MBB,  0.  J.  This.c^se  was  submitted 
on  the  same  agreed  statement  of  facts  as 
Sartor  v.  Schaden  (decided,  at  the  present 
term)  101  N.  W.  611,  with  this  exception: 
In  this  it  was  agreed  tbiat  defendants  Smith 
procured  labels  from  the  firm  of  F.'  M.  Howell 
ft  Co.,  of  Elmira,  N.  Y.,  knowing  them  to 
tiave  been  stock  labels,  bearing  the  word 
"She,"  and  caused  to  be  added  thereto  the 
word  "Smith's"  before  the  word  "She"  there- 
on, and  certain  comment  stating  the  cigars 
In  the  box  to  be  made  by  onion  labor,  and  of 
good  quality  of  tobacco.  Some  of  the  first 
goods  gotten  out  by  said  Smiths  did  not 
have  such  additions  to  said  label,  but  the 
goods  not  bearing  the  words  "Smith's  She" 
were  mainly  sold  outside  the  city  of  Des 
Moines.  All  of  the  output  of  the  said  Smiths 
was  sold  to  Mr.  John  P.  Schaden,  of  Des 
Moines,  Iowa,  at  wholesale,  and  he  resold 
them  to  dealers  in  his  territory  until  after 
he  was  enjoined  by  plalntlfl  herein.  De- 
fendants had  a  contract  with  said  Schaden 
to  take  their  entire  product.  Upon  his  be- 
ing eujolned,  as  they  bad  their  entire  means 
tied  up  in  tools,  tobacco,  boxes,  and  some 
manufactured  cigars,  they  sold  some  of  their 
cigars  to  dealers  In  Des  Moines,  but  did  not 
state  to  any  one  that  they  were  made  by 
{riainttS.  Both  the  defendants,  who  are 
husband  and  wife,  make  cigars,  and  did  work 
on  those  so  made  and  sold  until  enjoined 
herein  by  plaintiff.  They  still  continue  to 
make  and  sell  "She"  cigars.  On  a  few  of  the 
labels  they  used  early  in  the  year  1902,  and 
before  this  suit,  they  stamped  the  word 
"Original;"  but  afterwards  added  only  the 
word  "Smiths"  both  before  and  after  the 
commencement  of  this  suit  The  decree 
was  the  same  in  this  as  in  the  Schaden  Case, 
and  the  defendants  appealed. 

In  oral  argument  before  this  court,  plain- 
tiff's coimsel  conceded  that  he  had  no  case, 
unless  based  upon  the  theory  of  unfair  trade. 
He  now  makes  no  claim  to  a  valid  trade- 
mark, and,  unless  the  issue  of  unfair  trade 
is  In  the  case,  plaintiff  must  fall.  Turning 
to  the  petition,  which  we  need  not  here  set 
out  In  extenso,  it  appears  that  his  entire 
cause  of  action  is  bottomed  on  his  having 
the  exclusive  right  everywhere  in  this  Juris- 
diction to  the  use  «f  the  label  described  Ia 
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the  Scfaaden  Case,  becanne  of  his  baTlng 
adopted  and  registered  It  as  a  trade-mark. 
He  Is  not  relying  on  any  secondary  meaning 
of  the  word,  but  upon  a  property  right  there- 
in growing  out  of  the  fact  that  It  baa  been 
registered  by  him  as  a  trade-mark.  The 
prayer  of  the  petition  Is  for  the  protection  of 
his  trade-mark,  and  there  Is  no  suggestion 
of  trade-name  or  unfair  competition.  When 
a  motion  was  made  to  dissolve  the  temporary 
■writ  of  Injunction  Issued  In  the  case,  he  stat- 
ed in  his  resistance  thereto  that  be  was  en- 
titled to  the  use  of  the  label  as  a  trade- 
mark, and  relied  fundamentally  on  registra- 
tion of  such  trade-mark  In  Iowa.  The  com- 
plaint does  not  make  a  case  of  unfair  trade, 
and  consequently  there  Is  nothing  here  to 
consider.  Plaintiff  has  admitted  his  case 
away,  and  has  nothing  to  stand  upon.  Even 
if  he  were  Insisting  upon  the  rule  of  unfair 
trade,  the  case  Is  so  different  from  the 
Sebaden  Case  In  Its  facts  regarding  the  use 
made  of  the  label  by  the  defendants  that  we 
should  hesitate  to  aflarm  the  decree.  The 
label  used  by  the  defendants  bore  such  oth- 
er marks  as  to  clearly  distinguish  It  from 
the  one  used  by  the  plaintiff,  and  It  Is  doubt- 
ful If  one  In  the  use  of  ordinary  care  could 
have  been  deceived  thereby.  But  this  mat- 
ter Is  not  before  us  for  decision.  SuflBce  It  to 
say  that  plaintiff  pleads  and  relies  upon  a 
registered  trade-mark,  and  now  concedes  in 
argument  that  he  has  no  case  for  the  estab- 
lishment of  exclusive,  state-wide  rights  there- 
in. 

The  decree  must  therefore  be  reversed,'  and 
the  cause  remanded.    Reversed. 


LUCKET  y.  McCRAT  et  »1. 
(Supreme  Court  of  Iowa.     Nov.  23,  1904. 

WIIXS— CONSTBtTCTIOK— ESTA.TK      DEVISEI>— 
FEES — BEUAINDEBS. 

1.  Testator  bequeathed  his  real  estate  to  his 
wife,  to  be  used  by  her  during  her  life,  with 
power  to  sell  and  exchange  the  same,  and  to 
distribute  by  gift  or  otherwise,  as  she  sees  fit, 
at  any  time  during  her  life,  and  to  appoint  the 
same  by  will  at  her  discretion.  The  second 
clause  of  the  will  provided  that,  if  anv  of  said 
tslate  should  remain  not  disposed  of  oy  testa- 
tor's wife  at  the  time  of  her  death,  testator  de- 
vised the  residue  to  be  equally  divided  among 
certain  others.  Held  that,  the  wife  having  sur- 
vived the  testator,  she  acquired  a  fee  under  the 
first  clause  of  the  will,  and  there  was  therefore 
no  remainder  on  which  the  second  paragraph 
could  operate. 

Appeal  from  District  Court,  Buchanan 
County;  P.  C.  Piatt,  Judge. 

Action  for  partition:  The  plaintiff  alleges 
that  he  and  the  defendant  Lillian  P.  Mc- 
Cray,  as  the  only  children  and  heirs  at  law  of 
one  Sophia  A.  Luckey,  are  entitled  to  equal 
shares  In  the  real  estate  described  In  his  pe- 
tition; Augustus  McCray,  the  other  defend- 
ant, being  Joined  as  the  husband  of  Lillian 
McCray.  The  defendant  Lillian  McCray, 
who  will  be  treated  as  the  sole  defendant  in 

f  1.  See  WIIU,  VOL  49,  Cent.  Dig.  I  1342. 


this  opinion,  claims  title  to  nine-tenths  of 
the  property — one-tenth  in  her  own  right; 
and  eight-tenths  by  conveyance  by  the  heirs 
of  one  Caroline  M.  Luckey,  who,  as  defendant 
claims,  died  seised  of  a  fee-simple  title  there- 
to— and  alleges  that  plaintiff,  as  one  of  the 
heirs  of  Caroline  M.  Luckey,  is  entitled  to 
only  one-tenth  of  the  property.  The  ques- 
tion whether  the  title  to  the  property  was  In 
Sophia  A.  Luckey  or  Caroline  M.  Luckey  de- 
pends on  the  construction  of  the  will  of  Sam- 
uel 0.  Luckey,  which  will  be  set  out  in  the 
opinion.  The  decree  established  the  claims 
of  defendants,  and  the  plaintiff  appeals.  Af- 
firmed. 

Lake  &  Harmon,  for  appellant  Springer  & 
Smith,  for  appellees. 

McCLAIN,  J.  The  real  property,  the  own- 
ership of  which  Is  in  controversy  in  this 
case,  belonged  at  one  time  In  fee  slmikle  to 
Samuel  C.  Luckey,  since  deceased,  and  was 
dlsiKksed  of  In  bis  will,  which  covered  all  of 
his  property,  real  and  personal,  as  follows: 

"First  I  give,  devise  and  bequeath  to  my 
beloved  wife,  Caroline  M.  Luckey,  all  my 
estate,  both  real  and  personal,  in  whatever 
It  may  consist,  or  wherever  situated,  at  my 
decease,  to  be  by  her  used  and  disposed  of 
during  her  natural  life,  precisely  the  same 
as  I  myself  might  do  were  I  living;  and 
giving  my  wife  full  power  to  sell,  exchange, 
invest  and  reinvest  the  same,  in  the  same 
manner  I  might  do  if  living;  and  to  distrib- 
ute the  same  by  gift  or  otherwise  as  she  sees 
fit  at  any  time  during  her  life,  and  to  ap- 
point the  same  by  will  to  whomsoever  she 
wishes,  according  to  her  own  Judgment  and 
discretion. 

"Second.  But  if  any  of  my  said  estate 
shall  remain  undisposed  of  by  my  said  wife^ 
at  the  time  of  her  decease,  I  give,  devise,  and 
bequeath  all  such  residue  and  remainder  of 
my  estate  to  be  equally  divided  among  Wil- 
liam Luckey,  he  being  my  brother,  and  So- 
phia A.  Luckey,  she  being  my  wife's  sister; 
should  either  William  Luckey  or  Sophia  A. 
Luckey  be  deceased  at  the  time  of  the  de- 
cease of  my  said  wife,  Caroline  M.  Luckey, 
then  and  In  that  case  all  of  said  estate  that 
remains  undisposed  of,  shall  be  given  to, 
and  I  hereby  give,  devise  and  bequeath  the 
same  to  the  survivor." 

There  was  a  third  paragraph  of  the  will, 
making  provision  for  the  disposal  of  the 
property  In  the  event  that  the  wife,  Caroline 
M.  Luckey,  should  not  survive  the  testator; 
but  as  she  did  survive  him,  and  died  in  the 
full  possession  and  enjoyment  of  the  prop- 
erty, that  paragraph  of  the  will  becomes  Im- 
material. If  the  second  clause  of  the  will  is 
to  be  given  effect,  then  Sophia  A.  Luckey 
became  the  owner  of  the  entire  property,  for 
William  Luckey  died  before  the  death  of 
Caroline,  and  plaintiff  and  defendant  LUIIaa 
McCray,  the  sole  surviving  heirs  of  Sophia 
A.  Luckey,  own  the  property  in  common: 
each  being  eutitled  to  one  half  Interest  there- 


Digitized  by 


Google 


Iowa) 


BUND£LL  k  HOUGH  t.  ANCHOR  FIKE  INS.  CO. 


617 


Id.  If,  on  tbe  other  hand,  the  widow,  Caro- 
line A.  Luckey,  became  vested  with  the  fee- 
simple  title  under  the  proTisions  of  the  first 
paragraph  of  the  will,  then  the  title  passed 
on  her  death  to  her  heirs,  consistlDg  of  neph- 
ews and  nieces  and  their  descendants,  and 
plaintlfF,  as  one  of  her  nephews,  was  enti- 
tled to  only  one-tenth  of  the  property,  and  de- 
fendant, a  niece  who  had  bought  up  tbe 
claims  of  all  the  other  heirs  except  plaintiff, 
was  entitled  to  nine-tenths  of  the  property. 
We  reach  the  conclusion  that  the  first  para- 
graph of  the  will  Tested  an  absolute  fee- 
simple  title  in  tbe  widow,  Caroline  M.  Luck- 
ey. Tbe  language  does  not  indicate  an  in- 
tent to  give  her  a  life  estate  with  the  power 
of  disposal,  leaving  the  remainder,  so  far  aa 
imdisposed  of  during  her  lifetime,  to  pass  un- 
der the  second  paragraph  to  the  persona 
named  therein,  but,  on  the  contrary,  evi- 
dences an  Intention  that  the  property  shall 
pass  absolutely  to  the  widow,  with  all  the 
rights  and  powers  involved  In  fee-simple 
ownership.  Therefore  there  was  no  remain- 
der on  which  the  second  paragraph  of  the 
will  could  operate.  This  construction  la  re- 
quired by  the  views  of  tills  court  announced 
In  the  recent  case  of  Meyer  v.  Weiler,  121 
Iowa,  51,  95  N.  W.  254,  and  in  cases  there 
cited  supporting  such  construction.  The  will 
which  Is  before  na  differs  from  those  con- 
strued In  Spaan  v.  Anderson,  115  Iowa,  121, 
88  N.  W.  200,  and  Podaril  v.  Clark,  118  Iowa, 
264,  91  N.  Wj  1091.  in  this  material  respect: 
That  It  does  not  purport  to  give  a  life  estate 
to  the  widow,  with  power  of  disposal,  but, 
on  tbe  other  hand,  purports  to  vest  in  the 
widow  the  complete  and  absolute  title  to  tbe 
property. 

Without  further  elaboration,  we  reach  the 
conclusion  that  the  decree  of  the  court  con- 
firming the  shares  in  the  property  as  claim- 
ed by  the  defendant,  and  ordering  partition 
on  that  basis,  and  a  sale  In  order  to  effect 
■ucb  partition,  la  correct,  and  It  la  afiSrmed. 


RUNDBLIi  ft  HOUGH  v.  ANCHOR  FIHB 
INS.  CO.   ♦ 
(Supreme  Court  of  Iowa.     Nov.  28,  1904.) 

HBE    insURANCX— IBOR-SAn    CI.AUBB— BBKACH 

— VALIDITY  OF  PBOVISION— WAIVEB— WHAT 

CONSTITDTXa— EVIDKNOB. 

1.  Code,  i  1743,  provides  that  any  condition  in 
a  contract  of  insurance  making  the  policy  void 
before  the  loss  occurs  shall  not  prevent  recovery 
thereon  if  the  failure  to  observe  the  condition 
did  not  contribute  to  the  loss.  Btild,  that  the 
iron-safe  clause  in  a  fire  policy,  with  a  provi- 
sion that  on  failure  to  comply  therewith  tbe 
policy  shall  be  void,  ia  not  violative  of  the  stat- 
utory provision,  since  failare  of  insured  to  com- 
ply with  such  provision  of  the  policy  in  keeping 
the  books  does  not  defeat  recovery,  but  only  the 
failure  to  produce  the  required  books  after  the 
loss. 

2.  The  fact  that  an  insurance  agent  who  took 
an  application  for  a  fire  policy  was  advised  that 
insured  did  not  intend  to  procure  an  iron  safe 
in  which  to  keep  ids  books,  as  required  bv  the 
"iron-safe  clause,"  was  not  a  waiver  of  the 
breach  of  the  conditions  of  the  clause. 


3.  In  an  action  on  a  fire  policy  the  court  in- 
structed that  the  "iron-safe  clause"  required 
plaintiff  to  produce  his  books  and  inventories, 
and  made  it  incumbent  on  him  to  "reasonably 
and  substantially  comply"  with  the  clause  when 
called  on  by  insured  to  do  so.  Hsld,  that  such 
instruction  was  not  subject  to  the  construction 
that  it  left  the  reasonableness  of  the  stipula- 
tion to  l>e  determined  by  the  jury. 

4.  The  mere  neglect  of  an  insurer  in  a  fire  pol- 
icy to  declare  its  intention  of  insisting  on  a 
forfeiture  for  the  breach  of  the  "iron-safe 
clause"  did  not  of  itself  constitute  a  waiver. 

6.  It  is  only  so  far  as  tbe  officer  or  agent  of 
a  fire  insurance  company,  having  autborit][  to 
act  for  the  company  in  tbe  matter  of  a  waiver 
of  a  provision  of  the  policy,  has  full  knowledge 
of  the  breach  of  the  contract,  that  a  waiver  by 
him  is  effectual. 

6.  In  an  action  on  a  fire  policy  it  appeared 
that  the  secretary  of  insurer,  having  authority 
to  adjust  the  loss,  saw  the  wives  of  the  policy 
holders,  not  being  able  to  find  their  husbands, 
and  he  inquired  if  there  were  any  books  of  the 
firm,  and  whether  the  firm  had  a  safe,  and  was 
told  that  the  books  bad  been  burned;  that  he 
left  word  that  proofs  of  loss  would  have  to  be 
sent,  but  that  be  did  not  think  there  would  be 
any  trouble  about  the  loss ;  and  that  subse- 
quently proofs  of  loss  were  furnished.  Held  not 
to  show  any  waiver  of  the  iron-safe  clause  re- 
quiring the  keeping  and  production  of  boolu. 

7.  Where  a  fire  policy  was  rendered  void  un- 
der its  terms  by  the  insured's  own  act,  the  fact 
that  after  the  loss  insured  was  sent  a  notice 
to  pay  an  installment  on  a  premium  note  given 
at  the  time  the  policy  was  issued  did  not  amount 
to  a  waiver  of  the  condition  of  the  policy,  the 
breach  of  which  had  rendered  it  void. 

Appeal  from  District  Court,  Wapello  Coun- 
ty; M.  A.  Roberta,  Judge. 

Action  on  policy  of  fire  insurance.  Defend- 
ant pleaded  breach  of  the  "iron-safe  clause," 
and  plaintiffs  pleaded  a  waiver  of  such 
breach,  if  any.  Verdict  for  plaintiffs  for  the 
amount  named  in  the  policy,  and  from  judg 
ment  on  such  verdict  defendant  appeals. 
Reversed. 

Sullivan  &  Sullivan  and  Helndell  &  Web- 
er, for  appellant.  McElroy  &  McElroy  and 
McNett  &  Tisdale,  for  appellees. 


McCLAIN,  J.  1.  The  defense  la  baaed  ou 
the  breach  of  a  stipulation  In  tbe  policy, 
which,  aa  we  understand,  ia  now  frequently 
inserted  in  policies  covering  atocks  of  goods, 
and  called  the  "iron-safe  clause,"  and  which, 
in  the  policy  under  consideration,  is  aa  fol- 
lows: "The  assured  under  this  policy  here- 
by covenants  and  agrees  to  keep  a  set  of 
books,  showing  a  complete  record  of  busi- 
ness transacted,  Including  all  purchases  and 
aalea,  both  for  cash  and  credit,  together  with 
tbe  last  two  inventories  of  said  business, 
which  shall  be  taken  annually,  and  further 
covenants  and  agrees  to  keep  such  books  and 
inventories  securely  locked  in  a  fire-proof 
safe  at  night,  and  at  all  times  when  the 
store  mentioned  in  the  within  policy  la  not 
actually  open  for  business,  or  some  secure 
place  not  exposed  to  a  fire  which  would  de- 
stroy the  house  where  said  business  is  car- 
ried on;  and  In  case  of  loss,  the  assured 
agreea  and  covenanta  to  produce  such  books 
and  inventories,  and  In  event  of  failure  to 
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produce  the  same,  this  policy  shall  be  nail 
and  void,  and  no  Bolt  or  action  at  law  shall 
be  maintained  tbereon  for  any  such  loss." 
In  the  absence  of  any  statutory  prohibition, 
such  a  condition  la  valid,  and  a  breach  of  It 
win  defeat  recovery  for  loss  under  the  pol- 
icy. Kelly-Goodfellow  Shoe  Co.  v.  Liberty 
Ins.  Co.  (Tex.  Civ.  App.)  28  S.  W.  1027;  Am. 
Fire  Ins.  Oo.  v.  First  Nat.  Bank  (Tex.  ClT. 
App.)  30  S.  W.  8&1;  Sun  Mut  Ins.  Co.  v. 
Dudley,  66  Ark.  240,  45  S.  W.  539;  Southern 
Ins.  Co.  T.  Parker,  61  Ark.  207,  32  S.  W.  507; 
Robinson  v.  .^tna  Fire  Ins.  Co.  (Ala.)  31 
South.  18.  "All  Insured  was  entitled  to  re- 
cover in  the  event  of  a  loss  was  pay  for 
goods  actually  destroyed.  Books  of  account 
and  Invoices  are  the  only  means,  In  most 
cases,  of  arriving  at  such  amount  or  the  lia- 
bility of  the  company.  Where  an  Insurance 
policy  makes  it  incumbent  on  the  insured,  in 
the  event  of  a  loss,  to  produce  Ills  books  or 
invoices  for  examination,  be  must  comply 
with  such  provision,  or  he  cannot  recover." 
Niagara  F.  Ins.  Co.  v.  Forehand  (111.)  48  N. 
E.  830.  It  Is  contended,  however,  that  such 
a  stipulation  Is  void  under  the  provisions  of 
Code,  i  1743,  the  pertinent  clause  of  which 
is  In  the  following  language:  "Any  condi- 
tion or  stipulation  in  an  application,  policy 
or  contract  of  insurance,  making  the  policy 
void  before  the  loss  occurs,  shall  not  prevent 
recovery  thereon  by  the  insured,  if  it  shall 
be  shown  by  the  plaintiff  that  the  failure  to 
observe  such  provision  or  the  violation  there- 
of did  not  contrlbnte  to  the  loss."  The  ex- 
ceptions enumerated  In  the  section  of  the 
Code  do  not  cover  snch  a  stipulation  as  that 
above  referred  to  in  this  policy.  The  court 
instructed  the  Jury  that  the  failure  on  tbe 
part  of  plalntiets  to  comply  with  the  provi- 
sions of  the  policy  as  to  keeping  books  and 
inventories  and  keeping  the  same  In  a  safe 
place  would  not  defeat  the  right  of  recovery, 
but  that  the  provision  in  the  policy  requiring 
plaintlfts  to  produce  such  books  and  inven- 
tories in  case  of  loss  made  It  incumbent  upon 
plaintiffs  to  reasonably  and  substantlaUy 
comply  therewith  when  called  upon  by  de- 
fendant to  do  so,  and  that  a  failure  of  plain- 
tiffs to  produce  such  books  and  inventories 
would  defeat  plaintiffs'  recovery  unless  a 
waiver  of  the  breach  of  the  condition  of  the 
policy  in  this  respect  was  shown.  Counsel 
for  appellant  contend  that  the  Jury  were  er- 
roneously instructed  in  this  respect,  and  that 
the  failure  to  keep  the  books  as  required,  and 
to  keep  them  in  a  safe  place,  as  provided  by 
the  stipulation  in  the  policy,  precluded  any 
recovery,  while  counsel  for  appellees  con- 
tend that  the  entire  stipulation  Is  iDTalld 
under  the  statutory  provision.  We  think  the 
view  taken  by  the  trial  Judge  is  correct  The 
failure  to  keep  the  proper  books  and  the  fail- 
ure to  preserve  them  in  a  safe  place  could 
certainly  not  be  relied  on  as  rendering  the 
policy  invalid  prior  to  the  loss.  To  so  hold 
would  enable  the  company  to  defeat  recov- 
ery without  regard  to  any  connection  be- 


tween the  breach  of  the  condition  and  the 
liability  of  the  company  under  the  policy, 
even  though  it  should  be  made  to  appear 
that  the  loss,  or  the  proof  thereof,  was  in  no 
way  affected  or  contributed  to  by  the  breach 
of  conditions.  On  the  other  hand,  tbe  agree- 
ment to  so  keep  and  preserve  the  books  and 
Inventories,  and  to  produce  them  in  case  ac- 
tion is  brought  for  a  loss  under  the  policy, 
may  reasonably  be  construed  together  as  con- 
stituting a  binding  stipulation  with  reference 
to  the  evidence  to  be  produced  In  order  to 
entitle  plaintiff  to  recover.  Such  a  construc- 
tion does  not  have  the  effect  of  rendering 
the  policy  void  before  the  loss  occurs,  and 
therefore  does  not  bring  the  condition  with- 
in the  statutory  prohibition.  We  reach  the 
conclusion  tha^  as  affecting  tbe  recovery  in 
this  action,  the  condition  in  the  policy  was 
valid,  and  tbe  Inability  of  the  plaintiffs  to 
produce  the  required  books  and  inventories 
by  reason  of  their  failure  to  keep  and  pre- 
serve them  as  required  by  the  stipulation  in 
the  policy  would  defeat  plaintiffs'  recovery 
unless  the  breach  of  the  condition  was  waiv- 
ed. There  seems  to  have  been  some  conten- 
tion on  the  trial  that  the  agent  who  took  the 
application  for  the  policy  was  advised  that 
plaintiffs  did  not  have  nor  intend  to  procure 
an  iron  safe  In  which  to  keep  their  books  and 
inventories;  but  that  such  knowledge  on  the 
part  of  a  soliciting  agent  would  not  waive 
the  breach  of  the  promissory  condition  has 
been  settled  in  the  case  of  Sowsrs  v.  Mutual 
F.  Ins.  Co.,  113  Iowa,  551,  85  N.  W.  783.  It 
is  urged  that  the  court's  instruction  as  to  the 
validity  of  the  stipulation  requiring  the  pro- 
duction of  books  and  Inventories  was  errone- 
ous in  leaving  the  reasonableness  of  such 
stipulation  to  be  determined  by  the  Jury: 
but,  as  we  understand  tbe  instruction,  that 
was  not  its  effect  The  court  told  the  Jury 
tliat  such  stipulation  was  reasonable  and 
valid,  and  in  this  respect  appellant  has  no 
ground  of  complaint 

2.  Plaintiffs  pleaded  waiver  by  defendant 
of  failure  to  produce  the  books  and  inven- 
tories as  required  by  the  Btiputatlon  of  the 
policy.  On  this*  question  the  Jury  were  in- 
structed that  in  order  to  establish  such  waiv- 
er, plaintiffs  must  prove  that  defendant,  with 
full  knowledge  of  the  Inability  of  plaintifls 
to  comply  with  the  stipulationa  of  tbe  policy 
requiring  them  to  produce  such  books  and  in- 
ventories, "neglected  to  declare  its  intention 
of  insisting  on  the  forfeiture,  but  by  its  acts 
recognized  and  treated  the  policy  as  fi  valid 
and  subsisting  contract  between  it  and  plain- 
tiffs, and  Induced  plaintiffs  to  act  in  that  be- 
lief, and  that  plaintiffs  thereupon  did  In  fact 
incur  trouble  and  expense."  The  mere  neg- 
lect to  declare  the  intention  of  Insisting  on 
the  forfeiture  on  the  grounds  specified  would 
not  of  Itself  constitute  a  walrec.  Keenan  v. 
Missouri  State  Mut  Ins.  Co.,  12  Iowa,  128^ 
Ervay  v.  Plre  Ass'n,  119  Iowa,  304,  9S  N.  W. 
290.  In  Lake  v.  Farmers'  Ins.  Co.,  110  Iowa, 
473,  81  N.  W.  710  (at  pa«e  477,  110  Iowa,  and 
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pace  712;  81  N.  W.),  this  language  Is  used: 
"The  waiver  Is  put  on  the  ground  that  an  in- 
sur'.T  whose  conduct  Is  such  as  to  Induce  the 
insured  to  rest  on  the  well-founded  belief  that 
strict  performance  of  a  condition  will  not  be 
insisted  upon  cannot  in  good  faith  afterwards 
set  It  up  as  a  bar  to  recovery."  The  only 
facts  tending  to  show  a  waiver  of  plaiutifls' 
agreeiiient  to  furnish  t)ooliS  and  invoices  are 
tliose  appearing  In  the  testimony  of  Mrs. 
Ruudeli  and  Mrs.  Hough,  the  wives,  respec- 
tively, of  the  plaintiffs  in  the  action.  It  ap- 
pears that  one  Kirlcham,  the  secretary  of  tlie 
defendant  company,  having  authority  to  ad- 
Just  the  loss,  went  to  Ottuuiwa  to  luvestl- 
g;itc  the  facts  attending  the  loss,  and  called 
on  each  of  the  witnesses.  Inquiring  where  he 
could  find  their  husbands,  and,  as  they  were 
not  accessible,  be  Inquired  whether  there 
were  any  boolis  and  accounts  of  the  firm,  and 
whether  the  firm  bad  a  safe.  Being  told  that 
there  was  no  safe,  and  that  the  boolcs  and 
accounts  had  been  burned  in  the  fire,  he  left 
word  with  these  witnesses  that  they  should 
say  to  their  husbands  that  proofs  of  loss 
would  have  to  be  sent  for  the  present,  but 
that  he  would  be  baclc  again  to  see  them; 
and  he  said  tbat'be  did  not  think  there  would 
be  any  trouble  about  the  Insurance,  as  on  In- 
quiry be  ascertained  that  Mr.  Rundell  was 
very  well  thought  of.  This  being  the  only 
evidence  tending  to  show  a  waiver  by  IClrk- 
bam,  or  any  one  else  representing  the  com- 
pany (save  as  will  be  hereafter  Indicated), 
we  think  that  the  Issue  of  waiver,  as  based 
on  the  testimony  of  these  witnesses,  should 
not  have  been  submitted  to  the  jury,  and  we 
base  this  conclusion  on  several  grounds. 
First.  It  is  only  so  far  as  the  officer  or  agent 
having  authority  to  act  for  the  company  in 
the  matter  of  waiver  has  full  knowledge  of 
the  breach  of  the  contract  that  a  waiver  Is 
effectual.  Hollls  t.  State  Ins.  Co.,  K  Iowa, 
454.  21  N.  W.  774.  The  vital  question,  as  al- 
ready jjolnted  out,  was  not  whether  the 
booka  and  Invoices  had  been  kept  In  an  Iron 
safe,  as  required,  but  whether,  by  reason  of 
failure  to  keep  them  as  required,  plaintiffs 
were  unable  to  produce  them;  for  we  think 
that.  If  the  Inability  to  produce  the  books  and 
invoices  was  not  due  to  failure  to  keep  them 
as  agreed,  the  reasonable  construction  of  the 
condition  would  not  defeat  recovery.  Now, 
it  appears  to  ii8«tbat  Kirkham,  In  conference 
with  plaintiffs'  wives,  was  not  bound  to  as- 
sume that  they. were  speaking  by  authority 
of  tbelr  husbands,  or  with  full  information 
as  to  the  facts,,  and  that  he  was  not  under 
any  obligation  then  to  raise  the  question 
whether  the  books  and  Invoices  could  be  pro- 
'dnced.  Second.  Kirkham  did  not  purport 
to  waive  breach  of  the  condition,  nor  say 
anything  which  would  Justify  plaintiffs  In 
believing  that  a  breach  was  waived.  He 
clearly  Indicated  that  the  whole  matter  was 
left  for  further  negotiations,  when  he  should 
«e«  the  plaintiffs;   and  this  did  not  amount 


to  a  waiver.  Ervay  v.  Fire  Ass'n,  119  Iowa, 
304,  93  N.  W.  200.  Third.  Kirkham  did  not 
Induce  plaintiffs  to  omit  any  act  which  they 
might  otherwise  have  done  to  fix  defendant's 
liability,  nor  did  he  Induce  them  to  incur  any 
expense  or  trouble  which  they  need  not  oth- 
erwise have  Incurred.  lie  left  word  for  them 
that  they  should  send  In  their  proofs,  but 
this  it  was  their  duty  to  do.  In  order  to  estab- 
lish a  right  of  recovery,  regardless  of  any 
suggestions  on  his  part.  Fltchpatrick  v. 
Hawkeye  Ins.  Co.,  53  Iowa,  335,  6  N.  W.  151. 
The  only  trouble  and  expense  which  plain- 
tiffs sought  to  show  was  that  of  preparing 
and  taking  to  Des  Slolncs  In  person  full 
proofs  of  loss  as  required  by  the  policy. 
There  was  nothing  In  what  Kirkham  said  to 
require  the  expense  of  a  personal  trip  from 
Ottumwa  to  Des  Moines.  Proofs  of  loss 
could  have  been  furnished  to  defendant  with- 
out any  such  expense.  The  evidence,  there- 
fore, wholly  falls  to  bring  the  case  within 
the  principle  of  those  cases  In  which  It  has 
been  held  that  the  procurement  by  the  di- 
rection of  the  company  of  duplicate  invoices 
and  bills  of  lading  at  considerable  expense 
constituted  a  waiver  of  the  conditions  of  the 
•Iron-safe  clause,"  such  as  was  incorporated 
Into  this  policy.  Brown  v.  State  Ins.  Co.,  74 
Iowa,  428,  38  N.  W.  135,  7  Am.  St  Rep.  495; 
Corson  v.  Blut.  Fire  Ins.  Co.,  113  Iowa,  641, 
85  N.  W.  806;  Lake  v.  Farmers'  Ins.  Co.,  110 
Iowa,  473,  81  N.  W.  TIO.  We  reach  the  con- 
clusion, therefore,  that  as  a  matter  of  law 
the  evidence  aid  not  tend  to  show  a  waiver 
of  the  breach  of  this  condition  of  the  policy, 
and  that  the  issue  as  to  such  waiver  was  Im- 
properly submitted  to  the  Jury. 

3.  It  is  contended,  however,  that  an; 
breach  of  the  conditions  of  the  policy  was 
waived  by  the  act  of  some  officer  or  agent  of 
the  defendant,  after  this  action  was  Institut- 
ed, by  sending  to  the  plaintiffs  a  notice  to 
pay  an  Installment  on  a  premium  note  given 
by  plaintiffs  at  the  time  the  policy  was  Is- 
sued. If  the  breach  relied  upon  by  defend- 
ant was  that  of  falling  to  keep  the  books  and 
invoices  in  an  Iron  safe,  and  the  contention 
for  defendant  was  that  the  policy  was  avoid- 
ed before  the  loss,  there  might  be  some 
plausibility  In  the  objection;  but  even  then 
it  would  be  without  merit,  for  if,  by  plain- 
tiffs' own  act,  the  policy  was  rendered  in- 
valid after  It  was  Issued,  they  would  have 
no  defense  to  their  obligation  under  the 
premium  note.  Economic  !>.  Ass  n  v.  Spin- 
ney, 116  Iowa,  385,  80  N.  W.  1095.  And  cer- 
tainly, after  the  policy  had  remained  in  force 
until  after  a  loss  had  been  incurred,  the  ob- 
ligation of  plaintiffs  to  pay  the  premium  note 
would  not  be  affected  by  plaintiffs'  inability 
to  recover  for  the  loss  1^  reason  of  some 
breach  of  condition  subsequent  to  the  loss, 
occurring  through  their  own  fault 

For  the  errors  pointed  out  in  the  second 
division  of  this  opinion,  the  Judgment  ■><  the 
lower  court  is  reversed. 
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HADPT  r.  8WBNSON. 
(Sapreme  Court  of  Iowa.    Nov.  23,  1904.) 

4SSAUI.T— KLB1CBRT8— DAIIA0E8  —  MENTAL    AN- 
OOIBH— EVIDENCE. 

1.  In  an  action  for  simple  assault  committed 
on  a  pre^rnant  woman,  evidence  that  the  child, 
which  was  subsequently  born  in  due  season  and 
In  normal  condition,  was  poor,  small,  and  ner- 
vous, and  had  xrown  but  little  since  birth,  was 
incompetent,  where  there  was  no  evidence  that 
the  condition  of  the  child  was  the  result  of  de- 
fendant's acta,  and  also  because  there  was  no 
issue  in  the  case  under  which  plaintiff  could  re- 
cover for  the  disability  of  the  child. 

2.  In  an  action  for  simple  assault  on  a 
pregnant  woman  plaintiff  can  recover  for  mental 
suffering  only  such  damages  as  were  the  direct 
result  of  the  assault  upon  her,  apart  from  any 
injury  to  the  child. 

3.  To  constitute  a  criminal  assault,  there  must 
be  some  evidence  of  an  attempt  or  endeavor  to 
do  violence  to  the  person  assaulted. 

Appeal  from  District  Court,  Wright  Coun- 
ty; J^  B.  Wbitaker,  Judge. 

Suit  to  recover  damageB  for  a  simple  as- 
sault There  was  a  trial  to  a  Jury,  and  a 
verdict  and  Judgment  for  the  plaintiff.  The 
defendant  appeals.    Reversed. 

Blrdsall  &  Birdsall  and  C.  F.  Peterson,  for 
appellant  John  D.  Denlson,  Jr.,  for  appel- 
lee. 

SHERWIN,  J.  No  physical  violence  was 
inflicted  upon  the  plaintiff,  and  the  action  Is 
jbased  solely  upon  fright  and  prostration 
-caused  by  the  defendant's  acts.  The  plain- 
tiff was  pregnant,  at  the  time  of  the  alleged 
assault,  with  a  child  which  was  afterwards 
bom  In  due  season,  and  In  a  normal  condi- 
tion. Upon  her  examination  In  chief  she 
was  permitted  to  testify,  over  the  defendant's 
objection,  that  the  child  was  then  poor,  small, 
and  nervous,  and  had  grown  but  little  since 
it  was  born.  This  evidence  was  dearly  in- 
competent and  Improper,  and  was  as  clearly 
prejudicial  to  the  defendant  In  the  first 
place,  there  was  no  evidence  tending  to  show 
that  the  then  condition  of  the  child  was  the 
result  of  the  defendant's  acts  or  of  the  plain- 
tiff's fright  In  the  second  place,  there  was 
no  Issue  in  the  case  under  which  the  plain- 
tiff could  recover  for  the  disability  of  the 
child,  even  if  It  be  admitted  that  the  appel- 
lant is  responsible  therefor,  and  the  plaintiff 
entitled  to  recover  on  account  thereof.  Fui^ 
thermore,  the  damages  which  the  plaintiff 
may  recover  for  mental  suffering  are  such 
only  as  are  the  direct  result  of  the  assault 
upon  her  apart  from  any  alleged  Injury  to  the 
child.  Tunnlcliffe  v.  Bay  Cities  Ry.  Co. 
(Mich.)  61  N.  W.  11,  32  U  R.  A.  142;  Bovee 
V.  Town  of  Danville,  53  Vt  183. 

Complaint  Is  made  of  the  court's  definition 
of  an  assault  The  Jury  was  told  that  an  un- 
lawful assault  "is  a  menace  by  words  or 
acts  threatening  violence  to  the  person  of 
another,  coupled  with  the  means,  ability,  and 
intent  immediately  to  commit  the  violence 
threatened."  The  criticism  of  the  instruction 
is  that  it  omitted  to  state  that  there  must  be 


an  attempt  or  endeavor  to  carry  out  the 
threats.  We  think  it  true  that,  to  constitute 
a  criminal  assault,  there  must  be  some  evi- 
dence of  an  attempt  or  endeavor  to  do  vio- 
lence to  the  person.  State  v.  Malcom,  8 
Iowa,  413;  Irlbeck  v.  Blerl,  101  Iowa,  240,  67 
N.  W.  400,  70  N.  W.  200.  If  the  rule  were 
otherwise,  mere  violent  and  abusive  language 
or  threats  accompanied  by  violent  gestures 
would  be  an  assault  whether  there  was  an 
apparent  Intention  of  carrying  out  the  threats 
or  not.  There  was  at  least  evidence  of  an 
apparent  Intention  to  carry  oat  the  threats 
In  this  case,  which  would  In  law  amount  to 
an  assault,  and  we  would  hesitate  to  reverse 
the  case  because  of  the  Instruction.  We 
make  these  suggestions,  however,  as  a  guide 
to  the  court  If  the  case  shall  be  again  tried. 

For  the  error  Indicated,  the  Judgment  li 
reversed. 


ALQUIST  T.  EAOLB  IRONWORKS. 
(Supreme  Court  of  Iowa.     Nov.  23,  1004. 

UASTEB  AND  SERVANT— INJUBIEB  TO  SERVANT— 
EVIDENCE— DECLABATIONS  OF  MASTER'S  MA5- 
AOEB^-TBIAIi — ORDER    OF   FBOOV. 

1.  In  an  action  for  Injuries  to  a  servant,  s 
statement  of  defendant's  manager  to  piaintiCTi 
wife,  when  she  went  to  receive  plaintiffs  wage^ 
that  it  was  not  plaintiff's  fault  that  he  got  hurt, 
was  incompetent. 

2.  In  an  action  for  injuries  to  a  servant,  a 
statement  of  defendant's  manager  to  plaintiS't 
wife  that  plaintiff  was  told  to  do  the  work,  in 
the  performance  of  which  he  was  injured,  was 
competent  in  rebuttal  of  testimony  of  the  man- 
ager that  he  did  not  direct  plaintiff  to  do  it. 

3.  The  introduction  of  rebuttal  testimony  dur- 
ing the  examination  in  chief  is  not  reversible  er- 
ror. 

Appeal  from  District  Court,  Polk  County; 
W.  H.  McHenry,  Judge. 

Suit  to  recover  for  personal  Injuries  re- 
ceived while  in  the  service  of  the  defendant 
There  was  a  trial  to  a  Jury,  and  a  verdict 
and  Judgment  for  the  plalntUt.  The  de- 
fendant appeals.     Reversed. 

Dale  &  Harvlson,  for  appellant  Edmund 
H.  McVey  and  John  Q.  Park,  toe  appellee. 

SHERWIN,  J.  This  is  an  ordinary  per- 
sonal injury  action,  presenting  the  usual 
questions  of  negligence  and  contributory 
negligence,  assumption  of  risk,  correctness 
of  the  Instructions,  and  assailing  two  rulings 
upon  the  Introduction  of  evidence.  Not- 
withstanding the  simple  character  of  the 
action,  and  the  frequency  ■  with  which  the 
controlling  qaestloDs  Involved  are  presented 
to  this  court,  counsel  for  the  appellant,  with 
great  labor  and  ability,  liave  argued  the 
case  in  chief  in  an  argument  of  253  pages 
of  solid  matter,  and  in  reply  in  35  pages. 
The  principal  argument  makes  no  pretense 
of  complying  with  the  rule  relating  to  the 
presentation  of  cases  in  this  court,  and  tb& 
reply  Is  but  a  feeble  attempt  in  that  direc- 

S  i.  Set  Trial,  vol.  46,  Cent.  Dig.  |  140. 
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tlon.  We  assume  that  the  main  argument 
was  prepared  and  printed  before  the  publi- 
cation of  the  rules  In  November,  1903,  al- 
though It  was  not  filed  until  the  9th  of  Feb- 
ruary, 19(V1;  otherwise  we  should  strike  It 
from  the  flies  and  affirm  the  case  because 
not  properly  argued.  As  it  is,  we  shall  de- 
termine but  one  question  presented,  and  shall 
tax  a  part  of  the  cost  of  printing  the  argu- 
ments to  the  appellant,  because  of  their  un- 
necessary length. 

The  defendant  is  a  corporation  operated 
through  its  agents,  and  the  plaintiff  at  the 
time  of  his  injury  was  employed  to  operate 
a  stationary  engine  which  was  used  for  run- 
ning the  machinery  in  Its  foundry.  He  was 
directed  by  the  appellant's  manager  to  move 
a  certain  fan  which  was  run  by  a  belt,  and 
in  doing  so  be  received  the  Injury  In  ques- 
tion. On  the  same  day,  but  several  hours 
thereafter,  and  after  the  plaintiff  bad  been 
removed  to  his  own  borne,  his  wife  went  to 
the  manager's  office  for  the  purpose  of  col- 
lecting the  wages  then  due  to  the  plaintiff 
for  past  services;  and  while  there  she  was 
told  by  said  manager,  in  answer  to  her  ques- 
tion whether  it  was  her  bosband's  "fault 
that  be  got  hurt"  that  It  was  not;  "that 
be  couldn't  do  It  any  other  way.  He  was 
told  to  fix  that  thing."  This  conversation 
tbe  plaintiff's  wife  was  permitted  to  detail 
to  tbe  Jury  In  her  examination  In  chief, 
over  the  objection  of  the  appellant.  It  is 
manifest  that  this  statement  of  the  manager 
bad  no  relation  to  the  payment  of  the  money 
then  due  for  the  husband's  services,  and 
that  It  was  incompetent,  under  the  general 
rule,  and  under  our  own  holding  in  McPher- 
rln  V.  Jennings,  66  Iowa,  622,  24  N.  W.  242. 
The  latter  part  of  tbe  statement  would  have 
been  competent  in  rebuttal  of  the  testimony 
of  tbe  manager  that  he  did  not  direct  the 
plaintiff  to  move  tbe  fan,  and  were  this,  In 
effect,  all  that  the  statement  amounted  to, 
we  would  not  reverse  the  case  on  account 
of  the  ruling,  because  it  would  then  be  a 
question  of  the  order  of  Introducing  testi- 
mony, and  nothing  more.  But  tbe  state- 
ment was  much  broader  than  this,  and  In- 
volved his  conclusion  that  the  plaintiff  was 
not  guilty  of  contributory  negligence  in 
ob^lng  his  orders  and  in  doing  the  work. 
That  it  was  prejudicial  to  tbe  appellant  is 
clearly  apparent. 

To  return  to  tbe  appellant's  arguments, 
we  think  it  should  be  taxed  the  cost  of 
printing  at  least  200  pages  thereof,  and  K 
is  so  ordered. 

For  tbe  error  in  admitting  the  testimony 
referred  to^  tbe  case  is  reversed. 


EVBRBTT  T.  CHRISTOPHER  et  aL 
(Sapreme  Court  of  Iowa.     Nov.  23,  1904.) 

WATZBS— DIVIBSIOR   OT  S1TSFACX    WATBBS— AO- 

TIONFOB  OAMAOXS— PETmOIf— XVI- 

DKKOB— VABIANOK. 

1.  Code,  {  3630,  provides  that  a  party  is  not 
required  to  prove  more  than  is  necessary  to  en- 


title him  to  the  relief  asked  for,  or  any  lower 
degree  included  therein.  A  petition  alleged  that, 
to  obstruct  the  flow  of  surface  water  across  bis 
premises  in  the  natural  channel,  defendant  built 
a  dam  so  as  to  turn  the  water  across  plaintiff's 
premises,  whereby  plaintiff  had  sastained  dam- 
ages; and  it  appeared  from  some  of  the  evi- 
dence that  the  obstruction  merely  caused  tbe 
water  to  flow  over  plaintiff's  land  at  a  differ- 
ent place  than  it  had  when  it  had  flowed  nat- 
urally, field,  that  a  cause  of  action  for  such 
diversion  was  within  the  petition. 

Appeal  from  District  Court,  Story  County; 
J.  K.  Whltaker,  Judge. 

Action  to  recover  damages  because  of  di- 
Tertlng  surface  waters.  Judgment  for  de- 
fendants, from  which  tbe  plaintiff  appeals. 
Reversed. 

McCarthy  &  Lee,  for  appellant.  Fltcbpat- 
rlck  &  McCqU  and  D.  J.  Vlnje,  for  appellees. 

LADD,  J.  The  defendants'  farm,  of  160 
acres,  lies  immediately  north  of  plaintiff's  80- 
acre  tract  The  petition  alleged  "that  there 
is  and  was  naturally  a  swale  across  the 
premises  occupied  by  the  defendants,  enter- 
ing near  the  northeast  corner,  and  extend- 
ing southwest  to  an  exit  a  little  north  of  the 
southwest  corner";  that  It  was  the  natural 
outlet  for  the  surface  water  from  a  large 
tract  of  land  lying  to  the  northeast;  that  the 
defendants,  "for  the  purpose  of  obstructing 
the  flow  of  said  surface  water  across  their 
premises  in  the  natural  channel,  and  for  tbe 
purpose  of  turning  the  same  upon  this 
plaintiff's  premises,"  built  a  dam  across  said 
swale  In  1891  "in  such  a  manner  as  to  stop 
the  flow  of  surface  water  in  Its  natural  chan- 
nel and  turn  it  across  plaintiff's  premises," 
and  filling  the  channel  below  said  dam,  and 
have  constructed  a  barrier  so  that  ail  the 
water  coming  down  said  swale  is  prevented  - 
from  flowing  across  defendants'  premises 
and  Is  forced  upon  plaintiff's  land;  "that  by 
reason  of  the  obstruction  of  said  natural  way 
the  water  during  the  present  season  has  been 
diverted  out  upon  this  plalntllf's  premises  so 
as  to  totally  destroy  70  acres  of  corn,  and 
damage  10  acres  more,  and  worked  injury 
to  other  crops,  and  also  plaintiff's  land,  by 
excavating  ditches  therein.  Some  of  the  ev- 
idence was  to  the  effect  that,  but  for  these 
ditches  and  dams,  none  of  tbe  surface  water 
would  have  reached  plaintiff's  land,  while 
other  evidence  tended  to  show  that  the  wa- 
ter naturally  flowed  to  the  southwest  portion 
of  defendants'  land,  from  whence  about  one- 
half  of  it  spread  out  on  tbe  northwest  part  of 
plaintiff's  farm,  and  that,  after  tbe  construc- 
tion of  the  ditches  and  dams,  considerable 
water  overflowed  from  tbe  ditch  and  passed 
over  on  the  land  of  plaintiff,  near  the  center 
of  tbe  north  line,  and  damaged  his  crops. 
Tbe  cause  was  submitted  to  the  Jury  on  the 
theory  that  unless  surface  water  was  turned 
on  plaintiff's  land,  which,  if  allowed  to  take 
its  natural  course,  would  not  have  flowed 
thereon,  no  recovery  could  be  had.  An  in- 
struction to  the  effect  that  If  the  water  was 
diverted  upon  plaintiff's  farm  In  a  manner 
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different  from  that  It  would  have  taken  In 
flowing  thereon,  to  his  Injury,  he  should  be 
allowed  the  damages  occasioned  thereby, 
was  refused,  and  the  Jury  Instructed  In  the 
eighth  paragraph  of  the  charge  that  It  the 
water  would  have  flowed  on  plaintiff's  prem- 
ises, had  there  been  no  obstruction,  be  was 
not  entitled  to  recover.  The  correctness  of 
tbe  statement  of  the  law  as  embodied  In  the 
instruction  refused  is  not  challenged.  See 
Holmes  v.  Calhoun  County,  97  Iowa,  360,  66 
N.  W.  145,  and  cases  cited.  Nor  Is  It  denied 
that  the  evidence  was  ample  upon  which  to 
base  it  Its  refusal  la  sought  to  be  Justified 
on  the  ground  that  the  particular  wrong  Is 
not  Included  In  the  allegations  of  the  petition. 
Under  our  system  of  pleading,  a  party  Is  not 
required  "to  prove  more  than  la  necessary 
to  entitle  him  to  the  relief  asked  for  or  any 
lower  degree  Included  therein."  Section 
3639,  Code.  Had  there  been  no  allegation  In 
the  petition  with  reference  to  tbe  exit  of  tbe 
water  from  defendants'  premises.  It  would 
have  stated  a  cause  of  action,  for  they  had 
no  right  to  divert  the  water  by  constructing 
an.  embankment  from  the  ditch  or  swale  up- 
on plaintiff's  land,  to  his  injury,  at  a  place 
other  than  It  naturally  flowed,  regardless  of 
whether  It  would  have  reached  some  other 
portion  of  his  land.  Such  cause  of  action 
was  Included  In  the  averments  of  the  peti- 
tion, and  because  of  the  error  in  the  eighth 
paragraph  of  the  charge,  and  in  refusing  the 
instruction  asked,  the  Judgment  is  reversed. 


KILBY    MFG.    CO.    v.    MENOMINEE   CIR- 
CUIT JUDGE. 

(Suprmae  Court  of  Michigan.     Nov.  29,  1904.) 

IIKCHAKICS'    LIENB— SUBCONTRACTOB— UABIU- 

TT  OP  CONTEACTOB  AMD  OWNEB— 

PLKADIN6— AMENOXEKT. 

1.  Relator  contracted  to  erect  a  factory,  and 
subcontracted  part  of  the  work.  The  subcon- 
tractor sued  to  enforce  a  mechanic's  lien,  al- 
leging performance,  and  that  a  delay  had  been 
caused  by  relator  and  waived  by  it.  Relator 
denied  the  waiver,  alle^ng  damages  by  the  sub- 
contractor's delay,  which  were  recoverable  by 
the  owner  against  relator,  and  asking  that  the 
owner  be  required  to  pay  relator  the  balance 
after  paying  the  subcontractor's  claim  as  estab- 
lished. Held,  that  relator  was  properly  refused 
permission  to  amend  by  omitting  the  prayer  for 
personal  Judgment  against  the  owner  because 
there  were  other  matters  of  difference  between 
him  and  the  owner  not  ready  for  trial. 

MandamuB  on  relation  of  the  Kilby  Man- 
ufacturing Company  against  the  Menominee 
circuit  Judge.    Writ  denied. 

GiUett  &  dark,  for  relator.  Brown  & 
Trudell  (John  L.  Stoddard,  of  counsel),  for 
respondent 

MONTGOMERY,  J.  The  relator,  in  Janu- 
ary, 1903,  entered  into  a  contract  with  tbe 
Menominee  River  Sugar  Company,  by  the 
terma  of  which  relator  agreed  to  construct 
and  equip  completely  a  modern  sugar  plant 


in  accordance  with  plana  and  specifications 
given,    for   the   price   of  ^800,000.     It   was 
agreed  that  the  building  was  to  be  complet- 
ed ready  for  the  making  of  sugar  by  Octo- 
ber 1,  190a     On  the  14th  of   March,   1903, 
the  relator  sublet  a  portion  of  the  work  of 
constructing  the  sugar  factory  to  James  H. 
Tennant  under  the  name  of  Bay  City  Stone 
Company.     The  factory  was  not  completed 
on  time.     In  April,  1904^  the  subcontractor, 
Tennant  died  a  bill  in  chancery  to  enforce 
a  lien  for  a  balance  of  $21,682.81,   claimed 
to  be  due  him.    This  bill  alleged  that  com- 
plainant  bad   performed   tbe    contract   be- 
tween himself  and  relator  fully,   that  tbe 
delay  in  completion  was  owing  to  relator's 
acts  and  neglect  and  that  the  relator  had 
waived  the  delay.    The  relator  and  the  Me- 
nominee River  Sugar  Company  were  made 
defendants.      Several    answers    were    filed. 
The   Menominee  River  Sugar  Company  de- 
nied that  tbe  contract  had  been  completed 
according  to  Its  terms,  either  as  to  time  or 
manner,  but  was  unable  to  answer  whether, 
as  between  relator  and  the  complainant  the 
former  bad  waived  the  letter's  defaults.    The 
Sugar    Company    expressly    disclaimed    the 
purpose  of  recouping  in  this  proceedinir  the 
claim  which  it  bad  against  the  relator.    The 
answer  of  the  relator  made  in  the  first  In- 
stance denied  performance  by  Tennant  de- 
nied the  waiver  averred,  and  alleged  that 
damages  had  resulted  from  Tennanf  s  failure 
to  perform  his  contract;    stating,  however, 
that  the  damages  were  not  believed  to  be  aa 
great  as  the  Sugar  Company  claimed,   but 
that  they  were  such  as  the  Sugar  Company 
would  be  entitled  to  as  against  the  Kilby 
Company.     Tbe   answer    asked   affirmative 
relief,  and  that  tbe  Sugar  Company  be  re- 
quired to  pay  over  to  tbe  Kilby  Company  the 
balance  due  after  paying  the  Tennant  claim 
as   established.     Later  an  application   was 
made  by  relator  to  amend  this  answer  by 
making  more  specific  some  of  the  allegations 
and  by  omitting  the  prayer  for  a  personal 
decree  against  the  Sugar  Company,  for  the 
reason,  as  stated,  that  the  mutual  rights  of 
the  Kilby  Company  and  the  Sugar  Company 
were  not  ripe  for  settlement  or  litigation 
except  as  concerned  the  construction  of  tbe 
buildings   themselves  and  the  performance 
of  Tennant's  contract    This  amendment  was 
not  permitted  by  the  circuit  Judge,  and  the 
relator  asks  mandamus  to  compel  the  entry 
of    an    order    permitting   such   amendment 
On  the  hearing  of  the  application  it  was  ad- 
mitted  (as   is,   indeed,   implied   in  the   pro- 
posed answer  itself)  that  there  were  other 
matters  of  difference  between  the  parties 
defendant  over  and  beyond  those  which  re- 
lated to  the  performance  of  the  contract  be- 
tween the  complainant  and  the  Kilby  Man- 
ufacturing Company.    The  drcuit  Judge  re- 
fused   the    amendment    on    two    grounds: 
First  that  wlille,  under  section  1A,710,  Comp. 
Laws,  the  Sugar  Company  might  have  en- 
tered into  a  recoupment  yet  the  authority 
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to  do  ao,  ftren  by  thla  stattite,  was  permla- 
siTC,  and  that  the  company  might  elect  to 
reaerr*  its  kctlon  against  the  Kllby  Com- 
pany; second,  that.  Inasmuch  as  the  record 
showed  other  matters  of  dispute  between  the 
parties,  it  wonld  reiralt  in  requiring  the  Su- 
gar Company  to  split  up  Its  cause  of  action 
if  it  be  forced  to  enter  upon  recoupment  In 
this  case,  confining  such  recoupment  to  such 
damages  only  as  It  sustained  by  Tennant's 
default  on  bis  contract. 

The  relator's  contention  made  before  us 
is  that  in  this  controversy  the  relator  stands 
in  the  position  of  a  middleman,  with  no 
interest  except  to  see  tbat  bis  accounts  with 
the  other  two  parties  should  be  settled  on 
tbe  same  basis.  This  position  is,  to  onr 
minds,  unsound.  There  is  no  privity  be- 
tween Tennant  and  the  Sugar  Company 
which  wonld  entitle  the  latter  to  maintain 
a  suit  at  law  against  the  former.  If  It  should 
transpire  that  the  damages  recoverable  by 
relator  In  an  action  against  Tennant  corre- 
spond precisely  with  tbe  damages  which  the 
Sugar  Company  suffered  on  that  branch  of 
Its  contract  with  tbe  relator,  such  corre- 
spondence would  be  a  mere  coincidence,  for 
tbe  result  wonld  be  reached  on  a  different 
issue;  1.  e.,  did  Tennant  perform  his  con- 
tract with  the  relator  to  the  tatter's  accept- 
ance? rather  than  the  Issue  did  the  relator 
perform  his  contract  with  the  Sugar  Com- 
pany? So  far  from  the  relator  being  the 
stakeholder  here,  the  exact  reverse  is  true. 
The  Sugar  Company  occupies  that  position. 
It  Is,  of  course,  open  to  relator  to  contest 
Tennant's  claim  In  this  proceeding. 

As  the  conclusion  which  we  reach  is  that 
the  amended  answer  would  not  have  availed 
to  effect  the  attempted  change  of  the  rela- 
tk>D«  of  tbe  parties,  It  follows  that  a  writ 
of  mandamns  shonld  not  be  granted.  We  do 
not  consider  the  question  of  onr  Jurisdic- 
tion to  determine  this  question  on  applica- 
tion for  mandamus,  as  to  which  question 
see  Tunnel  Co.  v.  Circuit  Judge,  114  Mich. 
41T,  72  X.  W.  249;  Railroad  Co.  ▼.  Circuit 
Judge  (Mich.)  94  N.  W.  670.  Tbe  other  Jua- 
tlcee  concurred. 


STEVENSON  v.  STEHMNQ. 
(Supreme  Court  of  Michigan.     Nov.  30,  1004.) 

STATUTK   or  r&lTrl>8— AGKIXMENT   TO   PAT   KX- 

plotA's  boabd. 
1.  The  stafnte  of  frauds  has  no  application  In 
mn  action  for  board  at  plaintilTs  hotel  of  H.. 
defendant's  employi;  defendant  having  agreed 
with  II.  to  pay  his  expenses,  and  understood 
tbat  sach  board  was  part  of  snch  expenses,  and 
it  having  been  onderatood  by  all  three  that  he 
was  to  pay  for  it 

Krror  to  Circuit  Court,  Montcalm  County; 
Frank  D.  M.  Davis,  Judge. 

Action  by  Hampton  E.  Stevenson  against 
Lew  Sterling.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 


Frank  A.  Miller  and  T.  H.  &  H.  H.  Smith. 
toe  appellant    L.  C.  Palmer,  for  appellee. 

GRANT,  J.  This  suit  was  brought  In  Jus- 
tice court  to  recover  JP8.50,  which  plaintiff 
claimed  to  be  due  him  from  tbe  defendant 
for  a  few  days'  board  for  bis  employ^  named 
Hubbs.  Plaintiff  produced  evidence  tending 
to  show  that  Uubbs  was  employed  by  tbe  de- 
fendant for  a  stipulated  sum  and  bis  travel- 
ing expenses;  tbat  Hubbs  told  tbe  defendant 
of  tbe  arrangement,  and  also  told  plaintiff  of 
tbe  arrangenicnt  he  had  made  to  board  with 
defendant  when  doing  business  at  Stanton, 
where  plaintiff  lived  and  kept  a  hotel;  that 
this  arrangement  was  known  and  understood 
by  tbe  defendant;  that  defendant  recognlEed 
his  liability,  and  during  Hubbs'  employment, 
thinking  the  price  was  too  high,  discontinued 
tbe  board  there,  and  procured  board  for 
Hubbs  at  another  place.  The  defendant  ad- 
mitted a  contract  with  Hubbs  for  employ- 
ment, and  that  he  was  to  pay  expenses  not 
exceeding  a  certain  amount  per  week.  The 
case  was  submitted  to  the  Jury  upon  the  the- 
ory of  an  original  liability  on  tbe  part  of  tbe 
defendant  to  pay  plaintiff  for  Hubbs'  board. 
Defendant  denied  any  contract  or  arrange- 
ment with  Sterling  whereby  he  was  to  pay 
It  The  court  submitted  the  case  upon  tb« 
theory  that  there  was  an  arrangement  be- 
tween Sterling  and  Hubbs  that  Sterling  was 
to  pay  Hubbs'  expenses;  tbat  he  understood 
Hubbs'  board  at  tiie  hotel  was  a  part  of  that 
expense,  and  that  the  three  parties  under- 
stood that  defendant  was  to  pay  for  it 

Tbe  record  contains  77  pages,  and  the 
briefs  of  counsel  53  pages.  There  are  48  as- 
signments of  error;  some  retating  to  the 
rulings  upon  testimony,  some  upon  the  charge 
of  the  court,  and  others  upon  the  refusal  to  ' 
grant  requests.  No  principles  or  rules  of  law 
are  Involved  which  are  not  familiar  to  the 
profession.  It  would  be  of  no  benefit  to  en- 
ter Into  a  discussion  of  them.  Tbe  court 
properly  instructed  the  Jury  that  the  statute 
of  frauds  had  no  application,  and,  as  above 
stated,  left  It  to  tbem  to  determine  whether 
there  was  such  an  arrangement  between  the 
three  as  to  constitute  an  original  liability  on 
the  part  of  the  defendant  There  were  no 
errors  in  the  rulings  of  the  court  upon  tbe 
testimony. 

The  Judgment  Is  affirmed.  Tbe  other  J«B- 
tlces  concurred. 


RATTSCH  r.  BRIEFER  et  nx. 
(Supreme  Court  of  Michigan.    Nov.  28,  1904.) 

KJECTMBRT  —  OBTBIf SB   OF   X<)mTABLB   TITLB  — 
BBS  JUDICATA— BIGHT  OB  POSSBSSIOtl. 

1.  A  defense  of  cqalteble  title  la  not  available 
in  ejectment. 

2.  The  determination  against  plaintiff  ob  the 
merits  In  a  suit  to  enjoin  ejectment  against  him 
on  the  ground  that  he  was  the  equitable  owner 


f  L  8m  fraud*.  StatuU  ot,  voL  23,  Cent  Dig.  1 17.  f  1.  See  Ejectment,  vol.  17,  Cent  Dig.  i  107. 
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of  the  land  Is  rea  Judicata  of  the  question  In 
the  action  of  ejectment 

8.  Defendant  in  ejectment  cannot  claim  right 
to  possession  under  a  life  lease,  where  his  plea 
and  evidence  la  that  he  repudiated  it,  claiming 
the  agreement  was  for  a  deed,-  returned  it,  and 
never  recognised  its  validity  during  his  occupa- 
tion. 

Error  to  Clrcnlt  Court,  Macomb  County; 
Harvey  Tappan,  Judge. 

Action  by  Christian  Rausch  against 
Charles  Briefer  and  another.  Judgment  for 
plaintiff.  Defendants  bring  error.  Affirm- 
ed. 

This  iB  an  action  of  ejectment  After  suit 
was  commenced,  defendant  Charles  Briefer 
filed  a  bill  in  equity  to  enjoin  the  prosecu- 
tion of  the  suit  at  law.  It  la  conceded  that 
the  legal  tlUe  is  in  plaintiff.  Defendant's 
father  died  in  1864,  and  his  widow  after- 
wards married  the  plalntltf.  Plaintiff  aft- 
erwards, in  1855,  purchased  the  land,  paying 
the  full  value  thereof.  Defendant's  claim 
in  the  chancery  suit  was,  and  now  is,  tliat 
Ills  father  had  contracted  with  the  former 
owner  for  the  purchase  of  the  land;  that  he 
paid  a  part  of  the  purchase  price;  that  plain- 
tiff, after  bis  marriage,  fraudulently  ob- 
tained the  benefit  of  that  contract;  and  that 
In  equity  the  land  belongs  to  the  defend- 
ant Issue  was  duly  Joined  in  the  chancery 
suit,  the  case  tried  upon  the  merits,  and  the 
bill  dismissed;  the  court  holding  that  there 
was  no  foundation  for  the  defendant's  claim. 
After  the  termination  of  the  chancery  suit 
default  of  defendant  for  want  of  plea  was 
entered,  and  Judgment  rendered  thereon.  '  A 
new  trial  was  granted,  in  which  Judgment 
was  rendered  for  the  plaintiff.  Defendant's 
father  died  before  defendant  was  bom,  and 
he  lived  with,  and  was  brought  up  by,  the 
plaintiff,  as  one  of  the  family,  until  he  was 
21  years  of  age.  The  land  purchased  by 
plaintiff  was  40  acres.  After  defendant's 
marriage  be  was  permitted  to  occupy  20 
acres  of  the  land.  By  the  assistance  of 
plaintiff,  a  log  house  was  moved  on  it,  some 
small  buildings  built,  and  defendant  has  oc- 
cupied and  cultivated  It  since  that  time.  Tbe 
buildings  were  moved  on  and  erected  with 
the  assistance  of  the  plaintiff.  After  de- 
fendant claimed  to  have  learned  about  the 
land  contract  which  his  father  had  made, 
plaintiff  executed  to  him  a  life  lease  of  the 
20  acres,  which  was  signed  by  both  the 
plaintiff  and  the  defendant  Defendant 
claims  that  he  thought  it  was  a  deed;  that 
he  could  not  read,  and  that  the  instrument 
was  read  to  him;  that  on  reaching  home  his 
wife  read  the  instrument  to  him.  He  then 
said  he  did  not  want  that;  he  wanted  a 
deed.  He  testified  that  he  thereupon  took, 
the  lease  back  to  the  plaintiff's  home,  that 
plaintiff  was  not  at  home,  and  that  he  left  it 


with  his  mother.  He  testified  that  he  re- 
fused to  accept  it  Nothing  further  was 
done  for  some  years,  when  defendant,  as- 
serting ownership  of  the  land,  t)egan  to  com- 
mit waste.  Plaintiff  thereupon  brought  this 
action.  Defendant,  in  liis  plea,  alleged  that 
when  the  lease  was  executed  plaintiff  iu- 
tormed  him  that  It  was  a  deed;  that  be 
could  not  read;  that  he  procured  it  to  be 
read  to  him,  and  thereupon  returned  it  to 
the  plaintiff.  An  examination  of  the  plea 
and  notice,  which  are  not  printed  in  ttie 
record,  discloses  that  after  bis  default  was 
set  aside  and  he  obtained  permission  to 
amend  his  plea  he  amended  it  by  giving 
notice  (1)  that  an  agreement  had  been  en- 
tered Into  between  himself  and  the  plaintiff 
that  in  consideration  of  and  satisfaction  for 
certain  work  and  labor  done  by  him  for  the 
plaintiff,  plaintiff  agreed  to  convey  to  him 
the  land;  (2)  that  plaintiff  fraudulently  ot>- 
tained  title  in  the  manner  above  set  forth; 
and  (3)  that  he  had  acquired  title  by  adverse 
possession.  ,    ,. . 

S.  V.  Griffiths,  for  appellants.  O.  C.  Lun- 
gerhausen  and  Byron  E.  Brsklne,  for  appel- 
le& 

GRANT,  J.  (after  stating  the  facto).  1. 
There  are  two  complete  answers  to  defend- 
ant's right  to  assert  an  equitable  title:  First 
Such  defense  is  not  available  In  a  suit  at 
law.  Harrett  v.  Kinney,  44  Mich.  457,  T 
N.  W.  63.  Second.  That  question  was  liti- 
gated, and  determined  against  defendant.  In 
the  chancery  suit  It  is  therefore  res  ad- 
Judicata. 

2.  Under  defendant's  plea  and  testimony 
he  had  made  neither  a  lease  nor  a  contract 
for  a  lease.  He  asserted  an  agreement  or 
promise  for  a  deed.  As  soon  as  be  asce^ 
tained  that  It  was  a  lease,  he  repudiated  it, 
returned  It;  never  occupied  the  land  under  it, 
and  never  recognized  its  validity.  He  as- 
serted a  possession  hostile  to  the  lease  and 
to  any  title  of  plaintiff.  If  he  had  accepted 
and  recognized  the  lease.  It  would  have  been 
a  bar  to  bis  assertion  of  any  other  interest 
in  the  land.  The  declaration  and  the  plea 
put  the  lease  out  of  the  case.  Paige  r.  WIl- 
let,  38  N.  Y.  31;  Van  Dyke  v.  Ma  Guire,  57 
N.  Y.  431;  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
719;  11  Am.  &  Eng.  Enc.  Law  (2d.  Ed.)  447. 
The  court  correctly  instructed  the  Jury  that: 
"His  own  evidence  Is  to  the  effect  that  he 
wholly  repudiated  the  instrument,  and  I 
instruct  you,  as  a  matter  of  law  under  the 
evidence  In  this  case,  he  could  not  claim 
right  to  possession  thereunder  at  the  time 
of  the  commencement  of  this  suit" 

Judgment  affirmed.  The  other  Justices 
concurred. 
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BROADBRIDOB  t.  SAOKBTT  et  aL 
(Supreme  Coort  of  Michigan.     Nov.  29,  1904.) 

WILLS— UOACIKB—KfiTAra     CHABOSD     WITH 

PATiocnr. 

1.  Where  a  will  deriaed  all  testatrix's  real 
property  to  her  daughter,  and  bequeathed  to  her 
all  her  mortgages,  notes,  and  other  securitieft, 
"with  the  understanding  that  she  shall  pay 
oprtain  specific  legacies  out  of  her  portion  of 
the  estate,  the  legacies  were  a  charge  upon  the 
(State  in  general,  including  the  real  as  well  as 
the  personal  ^Topertj. 

Error  to  Circuit  Court,  St  Olalr  County; 
Engene  F.  Law,  Judge. 

In  the  matter  of  the  estate  of  Matilda 
Owen,  deceased.  There  was  a  Judgment  of 
the  circuit  court  affirming  an  order  of  the 
probate  court  declaring  certain  legacies  to 
Niram  B.  Sackett  and  another  a  charge  on 
the  whole  estate,  and  Matilda  J.  Broad- 
bridge,  executrix,  brings  error.    Affirmed. 

One  Matilda  Owen  died  testate.  By  the 
Kcond  clause  of  her  will  she  bequeathed  to 
Marcus  D.  Terry  and  her  daughter,  Matilda 
J.,  all  her  real  estate,  and  an  interest  in 
boats  and  Tessels.  By  her  third  clause  sbe 
bequeathed  to  the  same  parties  ail  her 
"mortgages,  notes,  bonds  or  other  securities, 
•  •  *  with  the  understanding  that  they 
■hall  pay  to  Burt  Sackett  the  sum  of  fire 
hundred  dollars,  and  to  Augusta  Lenz  the 
sum  of  one  hundred  dollars  out  of  their  por- 
tion of  my  estate."  By  a  codicil  sbe  re- 
Toked  the  provisions  of  her  will  to  Terry, 
tnd  made  her  daughter,  Matilda,  the  sole 
legatee;  charging  her  with  the  payments 
of  the  same  amounts  to  Sackett  and  Lens 
as  were  contained  in  the  original  will,  and 
in  the  identical  language,  and  $100  to  her 
sister.  The  probate  court  entered  an  order 
that  these  legacies  were  a  charge  upon  the 
estate  in  general,  including  the  real  prop- 
erty. The  claim  of  the  appellant  is  that 
these  legacies  are  chargeable  upon  the  per- 
sonal estate  only.  On  appeal  the  drcult 
court  affirmed  the  order  of  the  probate  court 

Moore  &  Brown,  for  appellant  James 
Swan  and  Nlram  B.  Sackett,  for  appellees. 

GRANT,  J.  (after  stating  the  facts).  The 
case  is  before  us  upon  the  record  only,  no 
bill  of  exceptions  having  been  settled.  There 
la  no  room  for  construction,  for  the  intent 
of  the  testatrix  too  clearly  appears  within 
the  four  comers  of  the  will.  The  will  evi- 
dently makes  disposition  of  all  her  property. 
She  made  certain  specific  bequests,  and  de- 
vised the  residue  (naming  the  real  and  per- 
sonal property)  to  her  daughter,  charged 
with  the  payment  of  three  specific  sums  to 
the  persons  named,  not  out  of  the  notes, 
mortgages,  etc.,  mentioned,  but  out  of  the 
entire  portion  of  the  estate  devised  to  her. 
The  language  is  wholly  inappropriate  to  ex- 
press an  Intention  to  makp  these  three  be- 
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quests  a  etwrge  upon  any  specific  portion  of 
the  property  devised. 

Judgment   affirmed.     The   other   Justices 
concurred. 


CHICAGO,  K.  &  S.  RX.  CO.  r.  KALAMAZOO 

CIRCUIT  JUDGE. 
(Supreme  Court  of  Michigan.     Nov.  29,  1904.) 

PBBLnaNABT  INJUNCTION— DISSOLUTION— DIS- 
CBETION. 

1.  The  filing  of  a  sworn  answer  fully  meeting 
the  allegations  of  the  bill  does  not  deprive  the 
court  of  all  discretion  to  refuse  dissolution  of 
a  preliminary  injunction.  -  ■ 

Application  by  the  Chicago,  Kalamazoo  tc 
Saginaw  Railway  Company  for  mandamus  to 
the  Kalamazoo  circuit  Judge.    Denied. 

B.  M.  Irish  and  William  O.  Howard,  for 
relator.  Taggart,  Knappen  &  Denlson  and 
Dallas  Boudeman,  for  respondent 

PER  CURIAM.  This  is  an  application  for 
mandamus  requiring  the  respondent  to  va- 
cate a  preliminary  injunction.  The  relator 
has  argued  his  case  at  great  length  and  very 
forcibly,  but  the  argument  proceeds  upon  the 
theory  that  the  answer  fully  meets  the  char- 
ges in  the  complainant's  bill,  and  that  the 
circuit  Judge  should  have  accepted  the  an- 
swer as  true.  While  it  is  undoubtedly  true 
that  as  a  general  rule  a  court  will,  upon  the 
coming  in  of  a  sworn  answer  fully  meeting 
the  allegations  of  the  bill  of  complainant  dis- 
solve a  preliminary  injunction,  this  rule  is  not 
so  rigid  as  to  deny  any  discretion  in  the 
court  High  on  Injunctions  (3d  Ed.)  {  1508. 
We  are  not  able  to  say  that  there  was  a 
clear  abuse  of  discretion  In  maintaining  the 
injunction  in  the  present  case  until  the  hear- 
ing. 

The  writ  is  denied. 


ATTORNEY  GENERAL  ex  rel.  REECB  y. 

SHEKELL. 
(Supreme  Court  of  Michigan.     Nov.  29,  1904.) 

HDNICIPAL  C0RP0BATI0N8— OFTICERS— cm  AT- 
TORNEY—APPOINTMKNT^-TE  RM— 
CITT   CHARTER — REPEAL. 

1.  Jackson  City  Charter  (Acts  190S,  p.  766, 
No.  523,  tit  4,  S  5),  provides  that  the  mayor  and 
city  attorney  shall  hold  their  offices  for  one  year 
from  and  including  the  first  Monday  in  May 
of  the  year  when  chosen  and  until  their  suc- 
cessors are  elected  and  qualified,  provided  that 
the  first  appointment  of  city  attorney  shall  be 
made  on  the  first  Monday  in  May  of  the  year 
1904,  and  that  the  appointment  of  city  attor- 
ney before  said  date  shall  be  made  in  accord- 
ance with  the  provisions  of  the  former  city 
charter,  which  provided  that  he  should  hold  of- 
fice for  the  term  of  two  years.  Held,  that  the 
term  of  office  of  a  city  attorney  appointed  May 
18.  1903,  expired  on  the  first  Monday  in  May, 
1904,  and  that  he  was  not  entitled  to  hold  office 
under  such  appointment  for  two  years. 

Quo  warranto  by  the  Attorney  General,  on 
the  relation  of  Albert  O.  Reece,  against  John 
E.  Shekell.    Judgment  for  respondent 
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Jobn  W.  Mtner,  for  relator.  Wilson  * 
Oobb,  for  respondent 

MOOBB,  O.  J.  This  16  t  quo  wamirto 
proceeding  to  determine  the  title  to  the 
otBce  of  city  attorney  of  the  city  of  Jack- 
son. On  the  18th  day  of  May,  1903,  relator 
was  appointed  to  the  o£Bce  by  the  mayor, 
which  appointment  was  confirmed  by  the 
common  council,  as  required  by  the  charter 
of  Bald  city,  which  fixed  the  term  of  said 
appointment  at  two  years.  Belator  entered 
upon  the  performance  of  the  duties  of  the 
office,  and  continued  to  perform  them  until 
on  or  about  the  7th  day  of  Jime,  A.  D.  1904. 
At  the  1903  session  of  the  Legislature  a  new 
charter  for  the  city  of  Jackson  was  passed. 
In  which  the  term  of  the  office  of  city  attor- 
ney was  fixed  at  one  year.  On  June  6,  1904, 
the  mayor,  relying  upon  the  provlBion  of  the 
new  charter,  appointed  the  respondent  to 
said  office,  which  appointment  was  duly  con- 
firmed by  the  common  council,  and  the  re- 
spondent is  now  performing  the  duties  of  the 
office.  No  charges  were  at  any  time  pre- 
ferred against  the  relator,  nor  was  any  at- 
tempt ever  made  to  remove  him,  except  as 
stated  above. 

Relator  contends  that  by  virtue  of  the 
provisions  of  the  old  charter  of  said  city 
(section  IS,  c.  1^  Act  No.  876,  p.  513,  Local 
Acts  1897)  he  was  appointed  to  the  office  for 
the  term  of  two  years,  and  that,  in  the  ab- 
sence of  an  expression  of  the  Legislature 
of  Its  Intention  to  accomplish  such  a  result, 
relator's  term  of  office  cannot  be  abolished, 
or  in  any  way  Interfered  with,  except  by 
preferring  charges  and  bis  removal  from  of- 
fice, and  that  relator  cannot  be  removed  or 
his  term  shortened  merely  by  implication. 
Section  16  reads:  "The  city  attorney  shall  be 
appointed  by  the  mayor  by  and  vrlth  the 
consent  of  the  common  council,  shall  hold 
the  office  for  the  term  of  two  years,  and  In 
addition  to  the  other  duties  prescribed  In 
this  act,  shall  be  tbe  legal  advisor  of  the 
council  and  of  all  officers  of  the  city,  and 
shall  act  as  the  attorney  and  solicitor  for 
the  cotporatlon  in  all  legal  proceedings  in 
which  the  corporation  is  Interested;  be  shall 
prosecute  for  otTenses  against  tbe  ordinances 
of  tbe  city,  and  shall  attend  the  meetings 
of  tbe  common  council  and  board  of  public 
works  when  required."  It  is  conceded  the 
Legislature  has  the  power  to  abolish,  cut 
down,  abridge,  limit,  or  extend  the  term  of 
office  of  an  office  created  by  the  Legislature 
when  not  within  any  constitutional  prohibi- 
tion, but  It  Is  said  It  would  lead  to  unlimited 
difficulty  and  confusion  If  such  changes  could 
be  brought  about  by  uncertain  language 
used  In  legislatlre  enactments,  or  by  placing 
such  construction  upon  an  act  of  the  legis- 
lature as  is  arrived  at  by  implication  or  in- 
ference from  tbe  terms  and  language,  and 
not  from  the  unequivocal  Intent  of  the  act 
Itself.    Tbe  Important  question,  then,  Is,  did 


tbe  Legislature,  by  tbe  adoption  of  the  new 
charter,  indicate  Iti  intention  to  Oborten  tbe 
teem  for  wliich  relator  was  appointed?  Tb< 
new  charter  was  signed  June  10,  1903,  and 
given  Immediate  effect.  See  Act  No.  523.  p. 
766,  Local  Acts  1903.  Section  5,  tit  4,  reads 
as  follows:  "Tbe  mayor  and  city  attome; 
shall  bold  their  offices  for  the  term  of  one 
year  from  and  including  the  first  Monday  In 
May  of  tbe  year  when  chosen  and  until 
their  successors  are  elected  or  appointed  and 
qualified  and  enter  upon  the  duties  of  tbelr 
respective  offices;  provided,  that  tbe  first  ap 
polntment  for  city  attorney  hereunder,  shall 
be  made  on  tbe  first  Monday  In  May  of  the 
year  nineteen  hundred  four,  and  that  the 
appointment  of  dty  attorney  before  said 
date  shall  be  made  in  accordance  witb  tbe 
provisions  of  section  sixteen  of  chapter  five 
of  the  charter  of  tbe  city  of  Jackson,  ai 
amended  by  act  number  three  hundred  sev- 
enty six  of  the  Local  Acts  of  the  State 
of  Michigan  for  the  year  eighteen  hundred 
ninety  seven."  It  Is  claimed  by  relator  tbat 
tbe  latter  part  of  this  section  indicates  an 
intention  either  to  continue  him  in  ofllce  for 
the  full  term  for  which  he  was  appointed, 
or  Is  so  ambiguous  that  It  cannot  be  said  to 
indicate  an  intention  to  shorten  his  term  of 
office.  It  Is  also  urged  tbat  tbe  provision  for 
the  first  appointment  on  the  first  Monday  in 
May,  1904,  Is  a  clerical  error,  and  should 
have  read  the  first  Monday  In  May,  1905. 
It  must  be  confessed  that,  taking  all  the 
provisions  of  the  section,  they  are  not  as 
clear  as  one  could  wish.  We  may  take  no- 
tice tbat  the  bill  which  finally  became  Act 
No.  523  was  introduced  into  the  Legislature 
before  the  relator  was  elected  to  the  office 
of  city  attorney.  At  that  time  it  was  not 
knotrn  whether  the  bill  would  become  a 
law  before  tbe  appointment  of  a  city  attor- 
ney in  the  spring  of  1903,  and  it  was  doubt- 
less to  provide  for  that  contingency  tbat 
the  latter  portion  of  the  section  was  fram- 
ed as  It  is.  While  it  provides  tbat  any 
appointment  made  before  the  first  Monday  in 
Ma^,  1904,  shall  be  made  in  accordance  with 
the'provisioBS  of  the  old  cbarter,  there  Is 
nothing  to  indicate  the  intention  of  the  Leg- 
islature to  have  It  continue  for  the  term  fixed 
In  the  old  cbarter.  Indeed,  the  language  of 
the  section  Is  Inconsistent  witb  that  idea, 
for  it  in  express  terms  provides  "tbat  the 
first  appointment  for  city  attorney  hereun- 
der shall  be  made  on  the  first  Monday  in 
May,  1904."  This  left  the  term  of  tbe  relator 
a  one-year  term,  and  all  of  his  successors 
under  the  terms  of  the  new  cbarter  were  to 
be  elected  to  one-year  terms.  This  had  the 
effect  of  having  the  terms  of  the  noayor 
and  of  the  city  attorney  commence  and  end 
at  the  same  time.  We  do  not  think  vre 
would  be  warranted  in  saying  tbe  Legisla- 
ture Intended  the  first  appointment  under 
the  new  charter  to  be  made  the  first  Mon- 
day in  May,  1905,  when  they  have  clearly  ex- 
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pressed  tbdr  Intention  to  bave  It  oeenr  tbe 
first  Monday  In  May,  1904.  W«  tblnk  the 
respondent  wtt  legally  appointed. 

Tbe  prayer  for  Jvd^ent  of  oaster  !•  dfr- 
nled.    The  otber  Justices  concurred. 


McVBAN  T.  DETROIT  DNTTBD  Rf. 
(Suprone  Ck>urt  of  Midiifan.    Hov.  29.  1904.) 

BTKKKT    RAJTBOADS— HIOHWATS  —  IHJUBUS    TO 

TBAVXI^Ba— NBOUOENCB— CORTBIBC- 

T0B7    KEaUaENCK. 

1.  When  a  railway  track  was  laid  in  the 
Street  so  that  only  12  feet  and  7  inches  of 
driTeway  was  left  between  the  west  rail  and 
tbe  curb,  and  the  car  by  which  plaintiff  was 
injnred  projected  22^  inches  beyond  the  track, 
defendant's  motormaii,  approaching  the  rehicle 
in  which  plaintiff  was  riding  from  behind,  and 
seeing  other  vehicles  in  srach  narrow  space,  and 
that  plaintiff's  horse  appeared  to  be  frightened, 
was  bound  to  immediately  brinj;  his  car  under 
control,  so  far  as  it  was  possible  for  him  to 
do  sa 

2.  Plaintiff,  a  girl  16  years  of  age,  was  riding 
with  her  sister  in  a  bugfj  drawn  by  a  horse 
ordinarily  gentle,  but  which  became  frightened 
at  the  approach  of  a  street  car  at  a  hich  rate 
of  speed,  cansing  dust  and  leaves  to  fly  into 
tbe  air.  Plaintiff,  who  was  obliged  to  act  quick- 
ly, and  not  knowing  the  speed  of  the  car  or  its 
exact  distance  from  her,  attempted  to  alight,  to 
hold  the  horse  by  the  head  until  the  car  passed, 
when  the  car  struck  her.  Held,  that  plaintiff 
was  not  guilty  of  contributory  negligence,  as  a 
matter  of  law. 

Brror  to  Olrcnlt  Cotirt,  Oakland  Coonty; 
George  W.  Smith,  Judge. 

Action  by  Ethel  McVean  against  the  De- 
troit United  Railway.  From  a  judgment  is 
favor  of  plaintur,  defendant  brings  error. 
Affirmed. 

Defendant's  track  runs  over  North  Sagi- 
naw street.  In  the  dty  of  Pontlac.  Tbe 
street  Is  30  feet  2  Inches  wide,  the  distance 
between  the  west  rail  and  the  cinrb  being  12 
feet  and  7  Inches.  Tbe  car  projected  22^ 
Inches  beyond  the  track.  Plalntifr,  15  years 
old,  was  riding  with  her  sister  in  a  buggy 
drawn  by  one  horse.  Her  sister  was  driv- 
ing, sitting  on  the  right  side  of  tbe  buggy, 
next  to  the  cnrb;  plaintiff,  on  tbe  left  'side, 
next  to  the  track.  They  were  going  south. 
Defendant's  car  approached  them  from  be- 
hind. Tbe  horse  became  somewhat  frighten- 
ed. Plaintiff  Jumped  from  the  buggy,  with 
tbe  Intention,  as  shown  by  the  testimony  of 
ber  sister,  of  getting  the  horse  by  the  head 
and  holding  him  while  the  car  passed.  As 
or  Immediately  after  she  Jumped  from  the 
buggy,  the  car  struck  her,  inflicting  serious 
Injury.  The  horse  was  gentle  and  accustom- 
ed to  cars.  The  negligence  charged  is  that 
tbe  defendant  ran  the  car  at  an  excessive 
and  unlawful  rate  of  speed,  thereby  causing 
the  dust  and  leaves  to  fly  In  the  air,  which 
frightened  the  horse,  and  that  the  motorman ' 
did  not  keep  his  car  under  sufficient  control. 
Tbe  Jury  foond,  in  reply  to  special  questions 
propounded  to  them  by  tbe  defendant,  that 


the  act  of  plaintiff  "In  getting  oat  of  the 
boggy  was  the  act  of  an  ordinarily  prudent 
person  of  her  years,  under  similar  circum- 
stances, taking  Into  account  the  narrownew 
of  the  street  and  the  speed  of  the  approach- 
ing car;  that.  If  the  car  had  been  traveling 
at  the  rate  of  four  or  five  miles  per  hour,  the 
motorman  could  have  stopped  the  car  in  time 
to  prevent  hitting  the  plaintiff;  and  that  the 
commotion  of  tbe  leaves  and  dust  raised  by 
the  speed  of  the  car  frightened  the  horse." 
She  obtained  a  verdict  and  Judgment 

Brennan,  Donnelly  &  Van  De  Mark  and  - 
James  H.  Lynch,  for  appellant    Patterson  & 
Patterson,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  De- 
fendant's counsel  insist  that  there  was  no 
negligence  on  the  part  of  the  defendant  and 
that  the  plaintiff  was  guilty  of  contributory 
negligence  In  Jumping  from  the  buggy.  The 
defendant,  both  in  reason  and  under  the  au- 
thorltieB  cited  by  the  defendant  could  not 
be  held  liable  for  the  commotion  of  leaves 
and  dust  caused  by  running  at  the  ordinary 
and  lawful  rate  of  speed.  The  case  was  not 
submitted  to  the  Jury  upon  that  theory.  The 
evidence  on  the  part  of  the  plaintiff  tended 
to  show  a  speed  as  high  as  20  miles  an 
hour,  and  that  this  unusual  rate  of  speed 
caused  an  unusual  commotion  of  leaves  and 
dust  which  frightened  the  horse.  The  mo- 
torman admitted  that  when  he  saw  the  horse 
appeared  to  be  frightened,  he  did  not  at  once 
bring  his  car  under  control,  but  gradually  re- 
duced Its  speed.  There  were  other  vehicles 
In  this  narrow  space,  and  we  think  It  was 
tbe  duty  of  the  motorman,  on  seeing  that  any 
horse  In  such  a  place  was  frightened,  to  Im- 
mediately bring  bis  car  under  control,  so  Car 
as  It  was  possible  for  him  to  do  so. 

The  plaintiff  was  not  as  *■  matter  of  law, 
guilty  of  contributory  negligence.  We  can- 
not say  that  It  was  an  Imprudent  thing  for 
her  to  alight  for  the  purpose  of  getting  the 
frightened  horse  by  the  head,  In  the  attempt 
to  hold  him  while  tbe  car  passed.  She  was 
obliged  to  act  quickly.  She  could  not  tell  the 
speed  of  the  car,  or  the  exact  distance  It  was 
from  her  when  she  began  to  alight  It  may 
have  seemed  to  her  that  there  was  ample 
time  for  her  to  alight  and  seize  the  horse  by 
the  head  before  the  car  passed. 

The  questions  of  negligence  on  the  part  of 
tbe  defendant  and  of  tbe  plaintiff  were  prop- 
erly submitted  to  the  Jury.  This  case  Is 
ruled  by  the  following  decisions,  and  the 
cases  which  are  there  cited:  Chauvin  v.  De- 
troit United  Ry.  (Mich.)  97  N.  W.  100;  Sel- 
leck  V.  Lake  Shore  &  Mich.  Southern  Ry.  Co., 
03  Mich.  376,  63  N.  W.  556,  18  L.  R.  A.  154; 
McClellan  v.  Ft  Wayne,  etc.,  Ry.  Co.,  105 
Mlcb.  101,  62  N.  W.  1025^  Montgomery  v. 
Lansing  City  Electric  Ry.  Co.,  103  Mich.  48, 
81  N.  W.  643,  29  L.  R.  A.  287. 

Judgment  affirmed.  The  other  Jnsticw 
concurred. 
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8TBBBINS  T.  DEMOREST. 
(Supreme  Coort  of  Michigan.    Not.  28,  1804.) 

coRSTBncnoR  or  uu.aE— bights  or  cboppeb. 

1.  The  lease  under  which  plaintiff  held  pos- 
session of  a  farm  reserved  ue  "fields  now  in 
wheat  from  the  operation  of  this  lease  antii 
harvested,  and  the  right  to  go  on  and  harvest 
the  same  next  season."  Held,  that  defendant, 
who  sowed  the  wheat  as  a  cropper  by  authority 
of  the  lessor,  had  no  right  to  plow  up  a  portion 
of  the  wheat  in  the  spring,  and  plant  the  ground 
to  another  crop. 

2.  A  trespasser  who  plants  a  cr«p  on  land  in 
the  rightful  possession  of  another  has  no  right 
to  harvest  the  same,  and,  if  he  does  so,  he  Is 
liable  therefor  in  an  action  of  trover. 

Error  to  Circuit  Court,  Shiawassee  Coun- 
ty; Steams  F.  Smith.  Judge. 

Action  of  trover  by  John  0.  Stebblns 
against  John  Demorest.  Defendant  bad 
judgment,  and  plaintiff  brings  error.  Re- 
versed.   . 

A.  O.  Sbepard,  for  appellant  Walsb  & 
Pardee,  for  appellee. 

HOOKER,  J.  One  Mrs.  Murphy,  being  the 
owner  of  a  farm,  leased  the  same  upon 
shares  to  Stebblns  by  an  instrument  in  writ- 
ing. This  instrument  was  signed  by  both 
parties,  and  contained  their  respecttve  agree- 
ments In  relation  to  the  use  of  the  place, 
the  furnishing  of  seed,  division  of  crops, 
etc.;  but  it  seems  to  have  contained  the 
essential  elements  of  a  lease,  giving  the 
right  to  exclusive  possession,  except  as  lim- 
ited by  the  following  proTision:  "And  first 
party  reserves  the  wheat  fields  now  in 
wheat,  from  the  operation  of  this  lease  un- 
til harvested,  and  the  right  to  go  on  and 
harvest  the  same  next  season."  Stebblns 
took  possession  under  the.  lease.  At  the 
time  the  lease  was  made,  the  wheat  fields 
mentioned  had  a  growing  crop  upon  them, 
sown  by  the  defendant  as  a  cropper,  by  au- 
thority of  Mrs.  Murphy.  This  wheat  turned 
out  poorly,  and  defendant,  being  of  the  opin- 
ion that  portions  of  It  were  not  worth  har- 
vesting, desired  to  sow  oats  upon  the  ground. 
He  had  conversations  with  Mrs.  Murphy  and 
the  plalntilT.  The  former  was  in  doubt  re- 
garding her  right  to  authorize  it,  while  the 
former  denied  it  and  refused  to  allow  the 
defendant  to  do  so,  and  they  were  unable  to 
come  to  any  agreement  about  it  Defend- 
ant sowed  the  oats,  however.  Plaintiff  tes- 
tified that  they  were  sown  without  his 
Icnowledgp,  and  that  he  forbade  defendant 
tiiirvesting  them.  He  did  harvest  them, 
however:  doing  the  work  and  drawing  them 
away  upon  Sunday,  to  avoid  the  service  of 
any  process  to  prevent  it  Subsequently  he 
drew  one-third  of  the  oats  to  Mrs.  Murphy, 
as  her  share;  that  being  the  aliquot  part  of 
the  wheat  that  was  her  due  under  the  origi- 
nal cropping  arrangement  The  plaintiff 
thereupon  brought  an  action  of  trover  for 
the  conversion  of  the  oats  before  a  Justice 

f  1  Sa*  Crops,  voL  U,  C«at.  Dig.  |  t. 


of  the  peace,  and  obtained  a  Judgment,  from 
which  the  defendant  appealed.  Upon  the 
trial  at  circuit;  th*  Judge  directed  a  Terdict 
for  the  defendant;  and  the  plaintiff  baa  ap- 
pealed. 

At  the  time  of  making  the  original  con- 
tract for  cropping,  the  defendant  acquired 
only  the  right  to  sow  and  harvest  wheat 
upon  the  premises.  This  gave  him  the  nec- 
essary right  of  entrance  for  these  purposes, 
and  nothing  more.  The  subsequent  lease 
gave  to  plaintiff  all  other  rights  of  posses- 
sion and  use,  and,  when  defendant  entered 
and  sowed  and  harvested  oats,  he  was  a 
trespasser,  for  he  bad  no  such  right  and  Mrs. 
Murphy's  consent  if  given,  does  not  affect 
the  question.  The  fact  that  he  sowed  oati 
as  a  trespasser  did  not  give  him  title  to  the 
crop. 

Counsel  for  the  defendant  dali&i  that  the 
plaintiff  had  no  right  to  the  possession  of 
the  farm  until  the  wheat  was  harvested, 
which  he  says  was  but  a  week  or  so  before 
the  oats  were  cut  and  drawn  away.  Our 
understanding  is  that  the  defendant  was  a 
cropper,  with  only  the  rights  of  a  cropper, 
viz.,  to  make  and  harvest  a  crop  of  wheat 
He  had  no  exclusive  possession  of  the  land, 
and  no  right  to  use  the  land  for  a  spring 
crop  when  he  found  his  wheat  turning  out 
poorly.  The  plaintiff  was  in  full  possession 
of  the  place  after  April  1st  subject  to  the 
obligation  of  permitting  defendant  to  bar- 
vest  bis  crop,  which  he  permitted.  As  the 
growing  crop  of  oats  did  not  belong  to  the 
trespasser,  it  became  the  property  of  the 
owner  of  the  premises — 1.  e.  the  lessee,  plain- 
tiff— who  can  maintain  trover  therefor. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered.    The  other  Justices  concurred. 

THOMAS  V.  SULLIVAN. 
(Supreme  Court  of  Michigan.    Nov.  29,  1904.) 

DIED — DXUVEBT— PBESimPTIOH— SOTTICISNCT 
OF  EVIOERCE. 

1.  Where  a  deed  is  delivered  by  the  grantor 
to  a  third  person,  there  is  no  presumption  that 
such  delivery  is  for  the  use  of  the  grantee. 

2.  Evidence  in  a  suit  to  cancel  a  deed  which 
was  delivered  to  a  third  person  considered,  and 
held  not  to  show  a  delivery  to  the  grantee. 

Appeal  from  Circuit  Court  Berrien  County, 
in  Chancery;   Orville  W.  Coolidge,  Judge. 

Bill  by  John  Thomas,  Jr.,  against  Cather- 
ine Sullivan,  for  the  cancellation  of  a  deed. 
From  a  decree  for  defendant  complainant 
appeals.    Reversed. 

Gore  &  Harvey,  for  appellant  Lawrence 
C.  Fyfe,  for  appellee. 

.    MOORE,  C.  J.    The  parties  to  this  litiga- 
tion are  brother  and  sister.    Their  parental       ' 
were  John  Thomas,  Sr.,  and  Catherine  Thom- 
as.   The  bill  is  filed  for  the  purpose  of  hav-      . 
ing  a  deed  to  certain  real  estate  made  In  De-      ' 
cember,   1880,   In   which   Catherine   Thomas 
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was  grantor,  and  Catherine  Snlllvan  waa 
grantee,  canceled.  The  circuit  judge  refus- 
ed to  grant  the  prayer  of  the  bill  of  complaint 
and  dismissed  the  bill.  The  case  Is  brought 
liere  by  appeal. 

Tbe  record  discloses  that  Catherine  Thom- 
as obtained  title  to  the  land  described  in 
tbe  deed  In  1863.  It  was  a  vacant  lot  In  the 
Tillage  of  Benton  Harbor  at  tbe  time  the 
deed  In  controversy  was  made.  After  this 
deed  was  made,  and  before  the  death  of  the 
grantor,  John  Thomas,  Sr.,  built  a  brick  store 
building  upon  the  premises,  in  the  upper 
story  of  which  be  and  his  wife  lived  for  a 
few  years  prior  to  her  death,  which  occur- 
red September  14,  1885.  After  tbe  death  of 
Mrs.  Thomas,  John  Thomas,  Sr.,  continued 
to  occupy  and  control  the  premises  until  hia 
death,  which  occurred  In  August,  1901.  It 
Is  the  claim  of  defendant,  and  she  so  testl- 
fled,  that  after  her  mother's  death  her  father 
told  her  he  wonld  carry  the  deed  made  by 
her  mother  in  Deceml>er,  1880,  over  to  the 
county  seat,  and  have  it  recorded.  She  also 
testified  that  about  1893,  in  the  presence  of 
Mrs.  Wright  and  Mr.  Hicks,  her  father  took 
tbe  deed  out  of  bis  safe  and  delivered  It  to 
bcr,  when  she  read  it  and  Mr.  Hicks  read 
it,  and  there  was  some  talk  about  the  ne- 
cessity of  its  being  recorded;  that  she  then 
gave  the  deed  back  to  her  father,  who  re- 
tamed  it  to  tbe  safe.  The  testimony  of 
Mrs.  Wright  and  Mr.  Hicks  tends  to  sustain 
this  testimony,  though  neither  of  them  are 
very  clear  or  positive  in  their  statements. 
Tbe  following  is  a  fair  sample  of  the  way 
Mrs.  Wright  testified:  "Q.  Tell  ua  what  was 
done  and  what  was  said  there  at  tbat  time? 
A.  I  think  that  at  tbat  time  that  he  asked 
Mr  Hicks  if  that  deed  would  hold  water, 
and  I  think  tbat  Mr.  Hicks  made  the  state- 
ment that  that  deed  was  all  right;  it  was  a 
genuine  warranty  deed.  And  Mr.  Thomas, 
I  think,  made  a  statement  of  some  little  af- 
fairs that  I  could  not  Just  remember  or  re- 
peat the  whole  conversation,  and-  he  said 
tbat  that  property  at  his  death  went  to  Mrs. 
Snlllvan;  and,  if  I  remember  right,  Mr.  Hicks 
took  tbe  deed  and  read  it,  and  banded  it  to 
Mrs.  Sullivan,  and  she  read  the  deed.  Q. 
Then  what  was  done?  A.  I  think  Mrs.  Sul- 
livan gave  the  deed  to  Mr.  Thomas,  and  he 
put  It  in  the  safe.  Q.  So  tbat  deed  was 
banded  to  Mrs.  Sullivan,  and  she  read  it 
then  and  there?  A.  Tea,  sir.  Q.  What  did 
Mr.  Thomas  say  to  Mrs.  Sullivan,  if  any- 
thing, at  tbat  time  be  [Hicks]  handed  her 
the  deed?  A.  I  don't  remember  any  partic- 
nlar  conversation."  The  following  from  the 
testimony  of  Mr.  Hicks  will  show  how  indef- 
inite bis  testimony  was:  "Q.  Would  you 
please  tell  xm  what  the  conversation  was  at 
tbat  time?  A.  Well,  Mr.  Fyfe,  I  can  only 
tell  the  substance  of  it  Q.  Give  us  the  sub- 
stance of  it?  A.  Tbe  substance  was  of  in- 
quiry from  Mr.  Thomas  in  reference  to 
whether  that  deed  should  be  recorded  or  not, 
and  I  said  at  tbat  time  it  was  not  a  neces- 
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sity  whatever;  that  Mrs.  Sullivan  evidently 
owned  the  place,  and  It  rested  with  her — 
something  of  that  description — and  be  seem- 
ed to  be  satisfied.  She  had  the  deed  then 
in  her  hands,  and  I  think  I  took  it  from 
her  and  read  it,  and  passed  it  back  to  her 
or  him.  I  don't  remember  now.  I  can't  re- 
member. Q.  Do  you  remember  who  gave 
her  the  deed?  A.  Well,  to  the  best  of  my 
knowledge,  be  was  sitting  on  a  lounge. 
There  is  a  lounge  on  the  side  of  tbe  room, 
and  he  sat  on  that,  and  I  think  he  handed 
her  the  deed,  or  banded  it  to  me.  I  think 
he  banded  her  the  deed.  Tbat  is  the  best  of 
my  knowledge.  That  is  as  I  remember  it 
at  present  In  fact,  it  had  got  out  of  my 
mind  until  I  heard  Mrs.  Wright  state  the 
facts  here — state  as  she  did — ^and  it  is  quite 
a  stretch  of  memory  now  to  call  it  to 
mind." 

A  question  is  raised  as  to  the  competency 
of  Mrs.  Sullivan  to  testify,  it  being  claimed 
that  she  was  barred  by  the  statute.  It  waa 
also  claimed  that  Mr.  Hicks  was  not  a  com- 
petent witness,  because  he  testified  in  rela- 
tion to  knowledge  which  came  to  him  as  the 
legal  adviser  of  Mr.  Thomas.  It  is  also 
claimed  that,  giving  the  fullest  effect  to  this 
testimony,  it  did  not  establish  a  delivery 
of  tbe  deed  by  Mr.  Thomas  to  his  daughter. 
Because  of  our  view  of  another  feature  of 
the  case,  which  will  appear  later,  it  is  not 
necessary  to  pass  upon  either  of  tbe  above 
questions.  There  is  nothing  in  the  record 
to  show  that,  after  this  talk  participated  in 
by  the  father  and  daughter,  Mrs.  Wright, 
and  Mr.  Hicks,  any  one  but  Mr.  Thomas. 
Sr.,  bad  possession  of  the  deed  until  after 
his  death.  The  estate  of  Catherine  Thomas 
was  never  probated.  John  Thomas,  Sr., 
made  a  will,  which  was  duly  probated.  His 
administrator  with  the  will  annexed  took 
possession  of  the  real  estate  described  in 
the  deed,  and  refused  to  pay  the  rental 
value  thereof  to  John  Thomas,  Jr.,  and 
Catherine  Sullivan.  On  December  23,  1901, 
they  joined  In  a  petition  to  tbe  Judge  of 
probate,  representing  that  "they  were,  and 
now  are^  tbe  owners  in  fee  simple,  and  en- 
titled to  the  possession,  use,  rents  and  in- 
come, of  the  following  described  premises, 
to  wit."  Then  followed  a  description  of  the 
land  described  in  the  deed,  and  a  prayer 
that  the  administrator  be  required  to  accoudt 
to  them  for  rent.  A  few  days  thereafter 
Mrs.  Sullivan  received  by  mail  the  deed 
which  had  been  recorded  in  tbe  office  of 
the  register  of  deeda  On  the  27th  of  Jan- 
uary, 1902,  she  vrithdrew  her  name  from 
the  petition.  She  testified  that  she  did  not 
know  who  sent  the  deed  to  the  register's 
office,  nor  where  it  came  from  before  it 
was  sent  there.  Tbe  record  does  not  dis- 
close where  tbe  deed  was  found,  or  who 
sent  it  to  the  register.  Mrs.  Sullivan  says 
that,  when  she  Joined  in  the  petition  re- 
ferred to  above,  she  supposed  her  father  had 
destroyed  tbe  deed,  and  did  not  want  to 


Digitized  by 


Google 


530 


101  NOBTHWESTKRN  BEPORTBR. 


(Mich. 


bave  litigation  with  her  brother;  that,  when 
she  learned  the  deed  was  In  exl8t«ice,  she 
concluded  to  assert  her  rights  under  It. 

So  far  we  have  not  referred  to  what  the 
record  disclosee  in  relation  to  why  the  deed 
was  put  In  the  possession  of  Jolin  Thomas, 
Sr.,  instead  of  being  delivered  by  Mrs. 
Tliomas  to  her  daughter  Mrs.  Sullivan.  All 
the  testimony  there  is  npon  that  subject  is 
as  follows:  The  deed  was  witnessed  by 
Wells  Brown  and  C.  S.  Boyle.  It  was  ad- 
mitted that  Mr.  Boyle  was  side  at  the  time 
of  the  trial,  bat,  if  present,  would  testify 
"that  Mr.  Thomas  came  across  the  street 
to  his  store  and  aslced  him  to  go  over  to 
his  honse,  -  as  be  desired  him  to  witness  a 
paper,  and  be  went  over,  and  Mr.  Wells 
Brown  was  there,  and  be  saw  a  deed  sign- 
ed, and  that  Mr.  Brown  signed  It  also  him- 
self, as  a  witness,  and  that  Mr.  Thomas 
told  him  he  wasn't  going  to  put  it  on  rec- 
ord then,  but  wanted  to  have  it  ready,  so 
that  he  could  put  it  on  record  at  some  fu- 
ture time  when  it  became  necessary."  About 
four  months  before  John  Thomas  died,  he 
made  a  will  in  which  he  devised  and  be- 
queathed most  of  his  property,  including 
the  property  described  in  the  deed  to  his 
two  children,  John  Thomas  and  Catherine 
Sullivan,  share  and  share  alike,  and  stated 
therein:  "This  accords  with  the  will  of  my 
wife  Catherine  I.  Thomas,  made  verbally 
to  myself,  that  whereas  my  son  forced  me 
out  of  the  tanning  business  to  the  detri- 
ment of  my  business  as  a  whole,  and  in  dis- 
regard of  any  duty  he  might  owe  to  his 
parents  a  deed  was  made  and  given  into  my 
keeping,  with  the  Injunction  of  a  mother's 
love,  that  should  my  son  do  better  thereafter, 
this  deed  should  be  destroyed  and  both  chil- 
dren share  alike."  It  will  be  observed  that 
Mr.  Boyle  does  not  suggest  any  direction  by 
the  grantor,  Mrs.  Thomas,  as  to  what  should 
be  done  with  the  deed.  Mr.  Thomas,  In  hla 
will,  says  It  was  delivered  with  the  injunc- 
tion that  if  the  son  did  better  the  deed 
should  be  destroyed.  If  this  recital  In  the 
will  is  competent  evidence,  it  is  clear  the 
condition  has  never  arisen  under  which  the 
deed  was  to  be  delivered  to  Mrs.  Sullivan. 
If  It  is  not  competent  evidence,  then  the 
record  Is  bare  of  any  dinction>npon  the 
part  of  the  mother  that  tCe  fa|ner  sbonld 
deliver  the  deed  to  the  grantee^ The  rule  is 
well  settled  that,  if  a  deed  Ifl  delivered  by 
the  grantor  to  the  grantee,  the  presumption 
arises  that  it  is  for  bis  use,  but,  if  It  is 
banded  to  a  stranger,  there  la  no  such  pre- 
sumption, for  the  delivering  to  the  stranger 
may  have  been  by  mistake  or  for  safe- 
keeping simply,  or  for  some  other  purpose 
wholly  independent  of  an  intent  to  transfer 
the  estate.  In  Trask  t.  Trask  (Iowa)  57 
N.  W.  Sil,  48  Am.  St.  Bep.  446,  it  is  said: 
"A  delivery  to  a  third  person  does  not  au- 
thorize a  presumption  that  It  is  done  with 
the  intention  of  passing  the  title.  The  facta 
and  circumstances  attending  the  transaction 


moat  be  tucb  a*  to  abow  ttaat  Ota  grantor 
Intended  that  the  deed  should  be  delivered 
by  the  custodian  to  the  grantee.  Every  sucb 
case  must  be  determined  by  the  intention  of 
the  grantor."  In  Mitchell's  Lessee  v.  Ryan, 
3  Ohio  St  387,  the  court  say:  "If  the  deed 
la  delivered  to  the  grantee,  the  natural  pre 
sumption  is  that  it  la  for  bis  use,  and  no 
words  are  necessary.  But  if  it  Is  handed 
to  a  stranger,  there  is  no  such  natural  pre- 
sumption; and  hence,  unless  there  is  some- 
thing besides  the  m^e  act  of  delivery  to 
evidence  the  Intent,  it  is  Impossible  to  sa; 
that  the  grantor  designed  to  part  with  bis 
title.  For  the  delivery  may  be  by  mis- 
take, or  for  mere  safe-keeping,  or  for  some 
other  cause  wholly  independent  of  a  pur- 
pose to  transfn'  the  estate."  We  under- 
stand this  to  be  the  rule.  / 

It  la  clear,  we  think,  'that  tbere  is  ao 
entire  failure  to  show  a  delivery  of  the  deed 
to  John  Thomas,  Sr.,  with  the  intent  to  have 
it  transfer  the  estate  to  Catherine  Sullivan. 
We  deem  it  unnecessary  to  discuss  the  other 
Interesting  questions  raised  by  counsel. 

The  decree  is  reversed,  and  one  will  be 
entered  here  granting  the  relief  prayed, 
with  costs  of  both  courts.  The  other  Jus- 
tices concurred. 


OLIVIER  r.  HOUGHTON  COUNTT  ST.  RT. 
CO. 

(Sapreme  Court  of  Michigan.     Nov.  29,  1904.) 

PUtSONAL  IRJUBIES— UEABURK  OF  DAKAQE3  19 
EVENT  OF  DEATH— ADJIISSlOn   OF  EVI- 
DENCE—HABMLESS    EBBOB. 

1.  Under  Comp.  Laws  1887,  S  10,117.  provid- 
ing that  actions  for  negligent  injury  to  penons 
sliai]  Burvive,  in  an  action  by  an  administrator 
for  injuries  to  bis  decedent,  wlio  died  the  day 
following  his  injury,  plaintiff  may  recover  the 
amount  decedent  would  have  earned  daring  the 
period  be  would  probably  have  lived,  without 
any  deduction  for  what  it  would  probably  hare 
cost  bim  for  food,  clothing,  and  other  personal 
expenditures. 

2.  In  an  action  for  persMia]  injuries  by  an 
administrator,  under  tne  survival  act  (Comp. 
Laws  1897,  t  10.117),  evidence  that  decedent 
left  a  family  is  immaterial. 

8.  In  an  action  for  personal  injorles  by  an 
administrator  under  the  survival  act  (Comp. 
Laws  1897,  {  10,117),  the  error  of  admiitins 
evidence  that  decedent  left  a  family  is  harm- 
less, where  plaintiff  disclaimed  any  recovery  on 
such  evidence,  and  the  court  so  Instmcted  the 
Jory. 

Error  to  Circuit  Court,  Hougbtoa  County; 
Albert  T.  Streeter,  Judge. 

Action  by  Charles  O.  Olivier,  administrator 
of  the  estate  of  Cyrille  Bolvln,  deceased, 
against  tbe  Houghton  County  Street  Railway 
Company.  Plalntlir  had  Judgment  and  de- 
fendant brings  error.    Affirmed. 

Gray,  Halre  &  Stone,  for  appellant  W.  A. 
Burritt,  for  appellee. 

MONTGOMERY,  J.  On  tbe  21st  of  June, 
1902,   plaintiff's   intestate   received  Injuries 

1 1.  Sm  Dwth.  vol.  U,  Cant  Die.  H  IM.  lOfc 
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tbrongh  defendant's  negligence,  irhlch,  14 
hours  later,  on  June  22,  1902,  caused  his 
death.  This  suit  is  brought,  under  the  snr- 
fival  act  (secOon  10,117,  Gomp.  Laws  1897), 
to  recorer  compensation.  The  first  trial  re- 
sulted in  a  small  Terdict  and  Judgment  for 
the  plaintiff,  tiie  trial  Judge  holding  that 
recovery  tor  loss  of  earnings  of  decedent  was 
limited  to  the  time  InterrenlnK  between  his 
Injury  and  death.  That  Judgment  was  re- 
Tersed  by  this  court  (see  96  N.  W.  484)  on  the 
sround  that  a  recofery  urfght  be  had  "for  loss 
of  earnings  Cor  the  period  during  which  the 
evidence  fairly  shows  that  be  (the  deceased] 
would  have  lived,  but  for  ttie  Injury."  A  sec- 
ond trial  has  been  had,  and  a  Terdict  of 
$7,a00  rendered  for  plaintiff.  On  this  trial 
the  jury  were  instructed,  in  accordance  with 
oar  decision,  to  compute  the  ktes  of  earnings 
during  the  period  deceased  would  probably 
have  lived.  But  the  trial  court  refused  to 
Instruct  them,  as  requested  by  defendant, 
that  they  should  deduct  from  this  amount 
what  it  would  probably  cost  decedent  for  his 
food,  clothing,  and  other  personal  expendi- 
tures. The  prlndiMil  question  raised  by  this 
appeal  Is  the  claim  of  defendant  that  the  re- 
fusal of  this  request  was  erroneous. 

In  my  opinion,  the  trial  Judge  correctly 
interpreted  and  applied  the  decision  of  this 
court  given  on  the  former  hearing  of  this 
case.  96  N.  W.  434.  In  that  case  it  was 
held  tiiat  the  plaintiff  might  recover  for  the 
loss  of  earnings  which  the  evidence  fairly 
RhowB  that  deceased  would  have  made  dur- 
ing the  period  which  he  would  have  lived, 
but  for  the  injury.  This  rule  Is  to  my  mind 
the  only  Just  one  to  apply.  The  present 
plaintiff  sues  lo  a  representative  capacity. 
He  ought  to  be  able  to  demand  the  same 
damages  that  the  deceased  mli^ht  bave  ex- 
acted If  the  action  had  been  brought  to  trial 
during  the  lattei's  lifetime.  If  this  be  not 
so,  then  the  statute  Is  in  part  Inoperative, 
and  the  action  does  not  survive  to  the  legal 
representative,  except  In  a  Mmlted  degree. 
But  we  held  In  Kyes  v.  Telephone  Co.,  93  N. 
W.  823,  and  in  Olivier  T.  Ry.  Co.,  96  N.  W. 
434,  that  the  administrator  is  entitled  to  the 
same  damages  that  deceased  could  have  re- 
covered, had  he  lived  to  bring  the  suit  to  a 
successful  issue.  See,  also,  Sutherland  on 
Damages  <3d  E>d.),  citing  above  cases.  I  am 
not  able  to  discover  any  Just  reason  why 
tbese  rulings  should  not  be  decisive  of  the 
present  case.  When  the  deceased  received 
his  Injury,  he  stood  entitled  to  recover  then 
and  there  the  loss  sustained  by  being  de- 
prived of  the  power  to  earn  money  during 
the  period  he  would  have  lived,  had  he  not 
suffered  the  Injury.  It  would  not,  under 
these  decisions,  bave  been  any  answer  for 
defendant  to  say  that,  "while  this  is  precisely 
what  we  have  deprived  you  of,  you  cannot 
recover  at  all,  as  we  have,  in  addition  to 
crippling  you,  shortened  your  life."  To  ad- 
mit such  an  answer  is  going  a  step  beyond 
refusing  compensation  for  loss  of  life.    It  is 


permitting  a  defendant  to  assert  the  excess- 
Iveness  of  his  own  tort  to  escape  paying  full 
compensation  for  the  iQjury.  This  should 
not  be  permitted.  If  not  permitted  In  an 
action  by  the  injured  party,  It  should  not 
be  allowed  In  an  action  by  his  legal  reprc- 
■entatlve. 

Still  more  Inequitable  is  the  suggestion 
that  the  plalntUTs  damages  ought  to  be  re- 
duced because  the  defendant  by  the  severity 
of  the  iujuries  inflicted,  succeeded  In  re- 
lieving the  deceased  of  the  burden  of  sup- 
porting himself  after  a  short  period,  as  the 
injury  shortened  his  life.  In  the  first  place, 
such  a  contention  erroneously  presupposes 
that  the  tort  feasor  is  concerned  In  the  man- 
ner in  which  his  victim  shall  dispose  of  the 
damages  which  he  receives  for  his  injuries. 
With  all  respect  for  the  contention,  it  may 
be  stated  that  It  is  none  of  the  defendant's 
business  how  the  Injured  party  disposes  of 
the  money  received  in  compensation  for  the 
Injury.  The  fallacy  is  in  assuming  as  a 
premise  (although  not  so  stated)  that  the 
action  is,  in  some  sense,  to  recover  for  the 
cost  of  the  injured  party's  maintenance. 
This  Is  In  no  sense  true.  The  action  Is  to  re- 
cover the  damages  which  have  resulted  as  a 
present  loss  to  the  injured  party.  In  being 
deprived  of  a  capacity  to  earn  money,  which 
capacity  he  had  before  the  injury,  and  which 
he  now  has  not  That  capacity  he  had,  with 
an  assurance  of  a  continuance  for  his  ex- 
pectancy of  life  (subject,  of  course,  to  ordi- 
nary vicissitudes  as  to  sickness).  He  has  It 
not  now  for  any  period.  If  we  subtract 
nothing  from  such  expectancy,  we  hare  as 
a  result  the  period  of  earning  capacity  of 
which  the  injured  party  is  deprived.  The 
cases  cited  which  have  arisen  under  the 
death  act,  and  have  from  time  to  time  been 
considered,  have  no  application,  for  the  rea- 
son that  la  those  cases  the  damages  recov- 
erable are  those  sustained  by  the  next  of 
kin.  In  this  case  the  damages  which  are  re- 
coverable are  those  sustained  by  the  de- 
ceased. 

I  think  It  also  follows  from  the  above  rea- 
soning that  testimony  to  the  effect  that  de- 
ceased left  a  family  was  immaterial.  But 
in  view  of  the  disclaimer  of  any  claim  for 
damages  based  upon  this  testimony,  and  of 
the  very  careful  charge  of  the  circuit  Judge, 
I  think  the  error  in  the  admission  of  this 
testimony  did  no  harm  to  defendant,  and 
tltat  the  Judgment  ought  not  for  this  reason 
to  be  reversed. 

The  Judgment  should  be  afiSrmed.  The 
other  Justices  concurred. 


COX  V.  RAIDER  et  al. 
(Supreme  CJourt  of  Michigan.     Nov.  29,  1904.) 

VEKOOB    AND    PUaCKASER— SPECIFIC    PKBfOBll- 
ANCB. 

1.  A  contract  purchaser  of  certain  land  statad' 
to  defendants,  before  they  accepted  an  assi^- 
ment  of  the  vendor's  interest  therein,  that  such 
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purchaser  had  nbandooed  the  contract  Belyinc 
on  such  statenienta,  defendants  purchased  the 
lot  covered  by  the  contract  as  a  portion  of  a 
larger  tract,  the  remainder  of  whi^  was  made 
more  valuable  by  the  ownership  of  the  lot  in 
question,  and  took  an  assignment  of  the  original 
vendor's  interest  in  the  sale  contract.  Held, 
that  an  assignee  of  the  original  vendee  under 
such  circumstances  was  not  entitled  to  a  decree 
for  specific  performance. 

Appeal  from  Circuit  Court,  Newaygo  Comi- 
ty, in  Chancery;    Lewis  G.  Palmer,  Judge. 

Suit  by  Nicholas  Cox  against  John  F.  A. 
Balder  and  another.  From  a  decree  In  favor 
of  defendants,  complainant  appeals.  Affirm- 
ed. 

Grove  &  McDonald,  for  appellant  W.  D. 
Fuller,  for  appellees. 

MOXXGOMBHY,  J.  On  the  12th  day  of 
October,  1900,  the  defendant  Balder,  being 
the  owner  of  a  tract  of  land  in  the  village  of 
Grant,  Kewago  connty,  Mich.,  sold  on  con- 
tract to  one  Henry  Caplln  the  lot  in  contro- 
versy in  thla  suit  The  size  of  said  lot  is  S2 
feet  by  100  feet  The  consideration  price 
was  $200,  payable  $50  on  delivery  of  said 
contract  and  $130  one  year  from  the  date  of 
said  contract,  to  wit  October  12,  1900.  Cap- 
lln paid  the  $50  due  on  the  delivery  of  the 
contract,  went  Into  iMssesalon  of  the  lot,  and 
built  a  store  building  thereon,  which  he  oc- 
cupied until  It  burned  down.  He  made  oth- 
er payments  on  said  contract  until  October 
22,  1901,  when  there  remained  $100  of  the 
purchase  price  unpaid,  of  which  the  time  of 
payment  was  extended  to  October  11,  1902. 
On  the  IStb  day  of  January,  1903,  Caplln  as- 
signed all  bis  right  and  title  to  said  contract 
to  the  complainant  in  consideration  of  the 
sum  of  $25,  which  complainant  agreed  to  pay 
If  he  (complainant)  got  the  lot  and  made  any- 
thing out  of  It  On  March  31,  1903,  the  com- 
plainant paid  to  defendant  Balder  $126, 
which  exceeded  the  amount  due  by  more 
than  enough  to  pay  all  the  expenses  of  exe- 
cuting and  making  a  conveyance  according 
to  contract,  and  asked  him  for  a  deed,  and 
Balder  said  he  could  not  give  him  a  deed  be- 
cause be  had  assigned  his  interest  in  the 
contract,  but  received  the  $123.  giving  the 
following  receipt:  "Becelved  of  Nicholas  Cox 
fl25  as  custodian.  This  money  Is  intended 
(by  C!ox)  to  fulfill  on  a  certain  contract  giv- 
en by  me  to  one  Henry  Caplln,  but  which  I 
have  some  time  since  assigned  to  one  Phil- 
lips. As  soon  as  it  is  legally  decided  who  is 
now  entitled  to  the  deed  for  said  land,  the 
money  shall  apply  in  favor  of  Mr.  Cox,  oth- 
erwise I  will  refund  the  above  amount"  On 
January  17,  1903,  the  defendant  Raider  sold 
by  contract  to  one  James  A.  Phillips  a  tract 
of  land  (of  which  the  lot  in  controversy  is 
about  one-sixth  part),  describing  the  whole 
tract  by  metes  and  bounds,  and  specifying 
the  following  exception:  "Except  a  piece  off 
the  southwest  comer  of  lot  four  32x100  feet 
sold  to  one  Sanders,  and  any  legal  Interest 
one  Harry  Caplln  may  legally  claim  under 
certain  contract  to  him  which  the  above  first 


party  assigns  to  fbe  above  second  party  as 
part  of  this  agreement"  This  last-mention- 
ed contract  was  assigned  by  Phillips  to  de- 
fendant Jensen  on  February  17,  1903.  Mr. 
Phillips  and  defendant  Jensen  went  together 
when  Phillips  bought  the  land  from  Balder, 
and  knew  of  Caplln's  Interest  He  knew  of 
the  exception  In  Phillips'  contract  On  April 
1,  1003 — the  next  day  after  complainant  paid 
defendant  Raider  the  balance  in  full  for  the 
lot — ^the  defendant  Jensen  caused  written  no- 
tice to  be  delivered  to  complainant  that  the 
defendant  Raider  bad  assigned  his  Interest 
in  said  contract  to  Mm,  and  that  he  (Jensen) 
canceled  the  contract  on  account  of  nonful- 
fillment of  the  terms  thereof.  On  the  follow- 
ing day  complainant  notified  the  defendant 
Jensen  that  he  had  paid  the  balance  on  the 
contract  in  full  to  Balder,  and  on  the  IStb  of 
April,  1903,  complainant  tendered  $125  to  de- 
fendant Jensen  as  payment  in  full  on  said 
contract  and  demanded  from  him  a  relin- 
quishment and  conveyance  of  all  his  right  ti- 
tle, and  interest  in  and  to  said  land  contract 
Jensen  refused  to  accept  the  money,  claim- 
ing that  the  contract  was  forfeited.  The  bill 
of  complaint  sets  forth  the  foregoing  facts, 
and  prays  for  specific  performance  of  the 
contract  Defendant  Jensen  defends  as  as- 
signee of  the  Phillips  contract  and  claims 
that  before  It  was  made  Caplln  stated  tu 
Phillips  that  he  bad  given  up  his  contract 
and  let  the  lot  go  back  to  Balder;  and  that 
CapUn  made  similar  statements  to  him  be- 
fore he  bought  the  land  of  Pblllips  and  re- 
ceived an  assignment  of  his  contract  He 
further  claims  that  he  owned  other  land  con- 
tiguous to  the  Phillips  land,  and  took  an  as- 
signment of  the  Phillips  contract  In  the  be- 
lief that  Caplln  had  given  up  all  rights  un- 
der hlB  contract  The  Caplln  lot  fronts  on 
a  street  and  partially  obstructs  passage 
therefrom  to  the  remainder  of  the  Phillips 
land,  and  he  claims  that  he  would  not  have 
purchased  said  land  if  be  had  supposed  that 
the  Caplln  contract  could  be  enforced  as 
against  him.  For  these  reasons  Jensen  ob- 
jected to  the  court  granting  the  relief  prayed 
for  In  the  bill.  The  case  was  heard  in  open 
court,  and  a  decree  made  dismissing  the 
complainant's  bill.  The  complainant  ap- 
peals. 

The  testimony  fairly  establishes  tlie  fol- 
lowing facts;  After  the  purchase  of  the  land 
Caplln  erected  a  store  building  thereon,  and 
conducted  a  merchandising  business  therein 
until  the  fall  of  1901,  when  the  building  was 
destroyed  by  fire,  and  Caplln  left  the  lot  with 
the  remains  of  the  building  thereon,  and  re- 
moved from  the  village,  and  engaged  In  the 
business  of  a  traveling  salesman.  He  failed 
to  pay  the  taxes  on  the  property  and  to  make 
the  payment  of  $100  October  11,  1902,  as  per 
the  receipt  given  him  by  Raider  October  22, 
1901.  Under  these  conditions  Phillips  ap- 
plied to  Raider  for  the  purchase  on  contract 
of  the  Caplln  lot  and  of  land  in  the  rear  of 
and  of  a  lot  adjoining  the  Caplln  Wt  on  tlie 
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front,  and,  knowing  that  Caplln  had  a  claim 
at  one  time  to  the  lot  In  suit,  went  to  him  in 
company  with  one  Davis,  and  asked  him 
what  interest  he  had  In  the  lot,  and  Caplln 
told  him  that  he  had  none;  bad  all  the  use 
of  It  he  wanted,  and  had  let  it  go  back  to 
Raider.  In  reliance  'upon  these  acts  and 
statements,  Phillips  contracted  to  purchase 
the  land  before  mentioned  for  $500.  He  paid 
$100  down,  and  is  to  pay  $200  in  one  year 
and  $200  in  two  years,  with  7  per  cent,  in- 
terest. The  date  of  Phillips'  contract  is  Jan- 
nary  17, 1903.  Defendant  Jensen  owned  land 
and  buildings  adjoining  or  near  the  Caplln 
lot,  and  desired  to  secure  the  land  covered 
by  the  Phillips  contract,  and  asked  Caplln 
what  Interest  he  had  in  the  lot,  and  was  in- 
formed that  he  claimed  none.  In  reliance  up- 
on this  statement,  Jensen  paid  Phillips  what 
he  bad  paid  Raider,  and  took  an  assignment 
of  the  contract,  dated  February  17,  1908. 
He  cleared  off  the  remains  of  the  building 
and  performed  some  other  work  on  the  lot 
and  upon  the  adjoining  land  covered  by  the 
Phillips  contract.  He  claims  It  was  worth 
$10.  Jensen  took  all  the  possession  he  could 
of  the  land,  and  exercised  acts  of  ownership 
over  It.  There  is  an  apparent  equity  In  re- 
fusing spedSc  performance  In  this  case. 
The  defendant  has,  in  reliance  upon  the  con- 
tract vendee's  statements  that  he  had  aban- 
doned the  contract,  changed  his  petition,  and 
has  bought  this  lot  as  a  portion  of  a  larger 
tract,  the  remainder  of  which  Is  made  more 
valuable  by  his  ownership  of  the  lot  in  ques- 
tion. The  complainant  contends  that  this 
defense  is  an  attempt  to  establish  the  title 
to  land  by  estoppel,  and  that  the  testimony 
was  therefore  incompetent.  We  do  not  think 
that  the  conclusion  reached  by  the  circuit 
Judge  need  be  rested  upon  estoppel.  The 
T«medy  by  specific  performance  Is  within  the 
legal  discretion  of  a  court.  Specific  perform- 
ance is  not  a  matter  of  strict  right  Rust  v. 
Conrad,  47  Mich.  449,  11  N.  W.  265,  41  Am. 
Rep.  720;  Pry  on  Specific  Performance,  S  44. 
And  when  the  conduct  of  the  contract  pnr^ 
chaser  has  created  conditions  which  render 
it  Inequitable  for  the  court  to  Interfere  and 
specifically  enforce  the  contract,  there  is  no 
hardship  in  treating  an  abandonment  as  con- 
clusive and  in  refusing  to  permit  a  retraction. 
The  result  reached  by  the  circuit  Judge  ac- 
cords with  equity,  and  the  decree  is  affirmed, 
with  costs.    The  other  Justices  concurred. 


PINN  T.  ADAMS  et  al. 
(Sapreme  Court  of  Michigan.    Nov.  29,  1904.) 
PABEirr  Aun  chtlo — sttppobt  of  children — 

DUTT — NECKSSABIXS  FUENISHED  BY  THIBD 
PEBSOIf  —  IMPLIED  AGENCY— INCABCEBATION 
or  PABENT— JTTDOMENTS— SALE  OF  BEAL  ES- 
TATE—VACATION  m   EQUITT— MONEY   BECEIV- 

n>. 

1.  Since  Comp.  I41W8,  {  4495,  imposeB  a  legal 
dot;  on  a  father  to  maintain  bis  Infant  chil- 
dren, on  his  abandonment  of  a  minor  child  in- 


capable of  supporting  himself  an  agency  Is  Im- 
plied to  bind  the  father  tor  necessaries  furnish- 
ed for  the  child's  benefit. 

2.  Plaintiff  having  been  sentenced  to  imprison- 
ment for  life,  leaving  two  minor  sons,  defendant 
was  appointed  their  guardian,  and  thereafter 
certain  real  estate  belonging  to  plaintiff  was 
sold  under  an  order  of  the  circuit  court  in  chan- 
cerjr,  which  was  subsequently  acquired  by  de- 
fendant from  the  purchaser  for  nonpayment  of 
the  price.  Defendant  paid  for  the  use  of  the 
minors  $429.52,  and  in  addition  paid  to  the 
older  son  $150  after  he  attained  his  majority. 
Thereafter,  on  discovering  that  the  proceedings 
resulting  in  such  sale  were  void,  defendant  ac- 
qnired  an  assignment  of  claims  from  those  fur- 
nishing necessaries  to  the  minors,  and  brought 
suit  in  attachment  against  complainant  and 
levied  on  the  land  in  question,  in  which  ne  re- 
covered Judgment,  to  satisfy  which  the  land  was 
sold.  Held  that,  since  complainant  was  legally 
bound  to  furnish  the  necessaries,  he  was  not 
entitled  in  equity  to  have  the  Judgment  and 
sale  set  aside  on  the  ground  of  concealment 

3.  Where,  after  complainant's  incarceration 
for  life,  defendant  oidlected  a  claim  which  had 
belonged  to  complainant  prior  to  incarceration, 
which  was  paid  to  defendant  as  guardian  of 
complainant  s  children  In  recognition  of  defend- 
ant's daim  that  the  right  to  the  money  had 
passed  to  him  as  such  guardian,  oomplainant's 
remedy  against  his  debtor  not  being  thereby  af- 
fected, he  was  not  entitled  to  recover  the  money 
from  defendant  as  money  received  to  his  use. 

Appeal  from  drcnit  Courts  Marqueitte 
County,  in  Chancery;  John  W.  Stone,  Judge. 

Action  by  Lawrence  Finn  against  Sidney 
Adams  and  another.  Fiom  a  Judgment  In 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

John  L.  HefTeman  (C.  F.  Button,  of  coun- 
sel), for  appellant  Hill  Sc  Smith,  for  appel- 
lees. 


MONTGOMBRT,  J.  The  bill  In  this  case 
was  filed  to  vacate  a  Judgment  tn  attachment 
and  sale  thereunder  of  the  property  attach- 
ed to  defendant  Adams  and  also  a  sale  by 
him  to  the  defendant  Shaw.  The  attach- 
ment proceedings  were  admittedly  regular, 
and  the  title  which  passed  was  good  in  law. 
The  bill  also  attempts  to  charge  the  defend- 
ant Adams,  as  trustee  of  a  fund  of  $192,  re- 
ceived of  F.  W.  Read  St  Co.,  as  hereinafter 
stated.  The  theory  of  the  complainant  ap- 
pears to  be  that  there  was  concealment  of 
the  fact  of  the  pendency  of  the  attachment 
suit  at  a  time  when  defendant  Adams  had 
an  opportunity  to  communicate  the  fact  and 
that  there  was  in  fact  no  valid  claim  exist- 
ing in  favor  of  the  defendant  Adams  (plain- 
tiff in  attachment)  on  which  to  base  the  at- 
tachment proceedings.  The  facts  are  Involv- 
ed. It  appears  that  in  December,  1887,  the 
complainant  was  convicted  of  the  murder  of 
his  wife,  and  sentenced  to  the  state  prison 
at  Jackson  for  life.  That  at  the  time  of  his 
incarceration  he  left  two  minor  sons,  14  and 
16  years  of  age,  respectively,  and  he  also 
owed  some  small  debts.  His  xvoperty  con- 
sisted of  the  lot  in  question,  then  of  small 
value,  not  exceeding  $300,  and  a  claim  against 
F.  W.  Read  &  Co.,  of  $192,  for  money  which 
had  been  deposited  with  them  la  the  ex- 
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pectatlon  tbat  It  would  be  repaid  In  lumber 
wltb  -wfalch  complaliiant  expected  to  build  a 
house  on  the  lot  in  question.  Under  tbe  ad- 
vice of  an  attorney  tliat  complainant  bad, 
by  bis  sentence,  Buffered  civil  death,  and 
tbat  bis  esliite  bad  descended  to  his  children 
tbe  same  as  though  he  was  actually  dead,  an 
aunt  of  tbe  eblidreu  filed  a  petition  in  tbe 
probate  coort  for  the  appointment  of  tbe 
defendant  Adams  as  guardian  of  the  cbll- 
dren.  Such  appointment  was  made.  Later, 
acting  under  an  order  of  tbe  circuit  court 
in  chancery,  the  defendant  sold  tbe  lot  in 
question  to  one  Blackbird.  Defendant  Ad- 
ams loaned  Blackbird  tbe  purchase  price  and 
other  money  with  which  to  pay  for  Improve- 
ments, taking  secnrity  ba<Hc  from  Blackbird 
for  tbe  same.  Under  this  security  defendant 
Adams  has  succeeded  to  tbe  rights  of  Black- 
bird. Defendant  Adams  also  received  from 
Read  &  Oo.  tbe  9182  tn  their  bands.  De- 
fendant Adams  paid  ont  for  the  use  of  tbe 
two  boys  in  tbe  purchase  of  necessaries,  for 
board,  dotblng,  and  medical  attendance, 
$429.52,  and  In  addition  paid  to  tbe  older 
son  $150  after  be  attained  bis  majority.  Up- 
on discovering.  In  1893,  tbat  these  entire  pro- 
ceedings were  void,  defendant  Adams  visit- 
ed the  complainant  in  prison,  and  stated  to 
him  tbe  facts  as  to  the  expenditures  made  by 
blm,  and  asked  tbat  the  complainant  deed 
the  land  to  him  to  answer  bis  demand.  This 
complainant  declined  to  do.  Adams  secured 
an  assignment  of  the  claims  from  most  of  tbe 
parties  wbo  directly  furnished  the  necessa- 
ries to  tbe  two  boys,  and  brought  suit  in  at- 
tachment, causing  a  levy  to  be  made  upon 
the  land  In  question.  The  suit  proceeded  to 
judgment  A  sale  of  the  property  was  made, 
and  Adams  became  the  purchaser.  It  ap- 
pears tbat  tbe  attacbment  proceedings  were 
instituted  before  Adams'  visit  to  complainant, 
and  tbat  they  were  not  referred  to  In  tbe 
interview. 

It  is  tbe  contention  of  tbe  complainant  tbat 
Adams  had  no  claim  trgalnst  blm,  and  that.  If 
be  (complainant)  had  been  notified  of  the 
suit,  he  could  have  successfully  defended 
against  him.  If  tbe  claim  asserted  by  Ad- 
ams In  the  attachment  suit  bad  been  wholly 
unconscionable,  there  would  be  much  force 
In  this  contention.  If,  on  tbe  other  band, 
tbe  demand  upon  which  that  suit  was  based 
was  one  which,  in  jnstlce  and  equity,  the 
defendant  was  under  obligations  to  pay,  and 
tbe  whole  interest  of  complainant  In  tbe  land 
sold  did  not  exceed  tbe  amount  jnstly  owing 
by  tbe  complainant,  we  are  not  able  to  per- 
ceive bow  tbe  complainant  has  snffered  any 
wrong  wblcb  a  court  of  eqnlty  will  take  cog- 
nizance of.  A  judgment  at  law  may  be  va- 
cated by  a  court  of  equity  in  a  proper  case, 
but  tbe  exercise  of  mch  jnrlsdlctlon  Is  rare. 
It  la  only  exercised  after  It  has  been  made 
to  appear  dearly  that  an  Injnstice  has  been 
done.  Iron  Mining  Co.  v.  Husby,  72  MIcb. 
61.  40  N.  W.  168;  Mueller  T.  Marsh,  116  Mich. 
.378,  74  N.  W.  .913.  In  the  present  case  there 
can  be  no  doubt  tbat  tbe  complainant  was 


under  legal  obligation  to  furnish  his  minor 
sons  with  tbe  necessaries  of  life.  Courtright 
V.  Courtright  40  Mich.  633.  And,  while  tbe 
authorities  are  not  fully  agreed,  we  think  tbe 
better  rule  is  that,  where  tbe  duty  to  main- 
tain one's  children  is  made  a  legal  duty  by 
statute,  as  by  our  statute  (section  4495,  Comp. 
Laws),  the  same  agency  to  bind  tbe  father 
for  necessaries  is  to  be  implied  where  there 
is  a  total  abandonment  of  a  minor  child,  in- 
capable of  supporting  himself,  as  Is  implied 
In  the  wife  on  desertion  by  her  husband. 
Stanton  v.  WlUson,  3  Day,  87,  8  Am.  Dec. 
255;  Dennis  v.  Clark,  2  Cush.  363,  48  Am. 
Dec.  671;  Lamson  v.  Vamnm,  171  Mass.  237, 
60  N.  m  615;  Zllley  t.  Dunwiddle  (Wis.)  74 
M.  W.  126,  40  L.  R.  A.  579,  97  Am.  St  Bep. 
820;  21  Am.  &  Eng.  Ebc.  L.  (2d  Ed.)  102-104, 
and  cases  cited.  Tbe  evidence  is  not  full  as 
to  whether  all  tbe  money  Ktpended  on  behalf 
of  those  minors  was  so  essential  as  to  jus- 
tify the  application  of  tbe  doctrine  of  im- 
plied agency,  but,  as  tbat  question  was  nec- 
essarily determined  in  tbe  attacbment  case, 
and  as  we  see  no  reason  for  questioning  tbe 
good  faith  of  Mr.  Adams'  claim  In  that  re- 
gard, we  assume  that  tbe  expenditures  were 
such  as  fall  fairly  within  tbe  rule. 

But  It  is  insisted  that  Adams'  money  did 
not  pay  for  these  necessaries,  and  that,  th»«- 
fore,  he  had  no  claim,  although  others  may 
have  bad.  Tbls  Is  stating  the  form,  rather 
than  tbe  substance,  of  the  transaction.  Ad- 
ams in  fact  paid  the  mcmey  for  tbe  necessa- 
ries. This,  as  between  complainant  aud 
Adams,  ought  to  be  sufficient.  But  If  we  go 
farther,  and  take  account  of  tbe  fact  that 
Adams  nominally  received  the  money  on  an 
ineffectual  sale  of  this  lot,  we  may  further 
flud  from  tbe  record  tbat  it  was  money 
wliicb  he  himself  advanced,  and  tbat  he  has 
succeeded  to  all  tbe  rights  which  Blackbird 
acquired.  We  are  convinced  that  in  any 
view  we  may  take,  it  would  be  grossly  in- 
equitable to  set  aside  this  Judgment  and 
sale. 

Is  complainant  entitled  to  recover  tbe  $192 
received  by  defendant  of  Head  8c  Co.1  Tbe 
circuit  Judge  held  that  be  was  not,  and  on 
tbe  ground  that  there  was  no  privity  between 
complainant  and  defendant  The  complain- 
ant contends  tbat  this  view  Is  mistaken, 
and  that  tbe  money  was  received  by  defend- 
ant as  money  coming  through  tbe  complain- 
ant We  are  not  able,  however,  to  dlstln- 
gulsb  this  case  from  Corey  v.  Webber,  96 
AUch.  357,  55  N.  W.  982;  for  while  the  de- 
fendant when  be  received  this  money,  did 
so  In  recognition  of  the  fact  tbat  the  claim 
against  Read  &  Co.  had  once  belonged  to 
complainant,  ft  was  received  by  blm  upon  tbe 
claim  that  tbe  right  had  passed  to  defendant 
as  guardian  of  complainant's  children,  and 
was  paid  by  Read  &  Co.  in  recognition  of  tbat 
claim.  Complainant's  remedy  against  Read 
&  Co.  was  In  no  way  afTected  or  postponed. 
No  specific  fund  of  comidainant  was  di- 
verted. Tbe  case  is  within  the  principle  of 
Corey  r.  Webber,  and  cases  dted. 
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Tbe  decree  dismissing  the  complalnanf  ■ 
Dill  Is  affirmed,  with  costs.  The  other  Jus- 
tices ooacoRed. 


AMERICAN  MISSIONARY  ASB'N  et  al.  ▼. 

HAI.Ti,  Jndge  of  Probata 
(Supreme  Coart  of  MichUiui.    Nov.  2S,  1904.) 

FOBKIOR  EXECtrrOBa— APPOINTiaiHT  WITH 

WILL    ANNXXED — REMOVAL— VOBKieii 

COUBTS— DECBBB8— EITECT. 

1.  Where  a  foreign  executor  was  appointed 
executor  to  administer  Droperty  located  in  Mich- 
igan, as  authorized  by  Comp.  Laws,  {  9284,  the 
fact  that  such  executor  was  thereafter  removed 
by  tbe  court  of  his  domicile  did  not  require  the 
Kranting  of  an  application  for  his  removal  aa 
executor  here  as  a  matter  of  law. 

Certiorari  to  Circuit  Court,  Huron  County; 
Watson  Beach,  Judge. 

Certiorari,  on  relation  of  the  American 
Missionary  Association  and  others,  to  review 
an  order  denying  an  application  for  manda- 
mus to  compel  the  probate  coiurt  of  Huron 
county  to  remove  William  R.  Stafford,  as  ex- 
ecutor with  the  will  annexed  of  the  estate 
of  Mabel  Crawford,  deceased.  Order  afOrm- 
ed. 

George  W.  Radford,  for  ai^lanta.  Fred 
H.  Aldrlch,  for  respondent 

MONTGOMERY,  J.  Mabel  CrawftM^  a 
resident  of  Ohio,  died  testate.  Her  will  was 
admitted  to  probate  In  the  probate  court  of 
Lucas  county,  Ohio,  on  May  23,  1891.  Wil- 
liam R.  Stafford  was  appointed  executor  by 
that  court.  As  the  testatrix  left  a  large  es- 
tate In  Michigan,  proceedings  were  had  in 
Huron  county  to  have  her  will  admitted  to 
probate  there.  On  May  17,  1898,  the  will 
was  admitted  to  probate  by  the  probate 
court  of  Huron  county,  and  William  R.  Staf- 
ford was  granted  letters  testamentary,  under 
section  9284,  Comp.  Laws.  In  May,  1900,  the 
probate  court  of  lAicas  county,  Ohio,  remov- 
ed Stafford  from  his  trust.  -  In  June,  1903,  an 
application  was  made  by  relators  to  the  pro- 
bate court  of  Huron  county  (tbe  respondent 
acting  as  Judge  of  that  court)  to  remove 
Stafford  as  executor  In  this  state.  This  ap- 
plication was  based  wholly  upon  a  showing 
of  his  removal  by  the  Ohio  court  The  re- 
spondent, being  of  the  opinion  that  he  was 
not  precluded  by  the  decision  of  the  Ohio 
court  from  exercising  his  own  judgment,  de- 
nied the  application  of  the  relator.  No  ap- 
peal was  taken,  but,  after  the  time  for  ap- 
peal had  elapsed,  an  application  was  made 
to  tbe  circuit  court  to  compel  the  probate 
Judge  to  revoke  tbe  appointment  of  Staf- 
ford. This  application  was  denied,  and  the 
present  proceeding  Is  certiorari  to  review  the 
decision  of  the  circuit  court 

We  do  not  think  mandamus  the  proper 
remedy.  The  probate  Judge,  having  jurisdic- 
tion to  consider  and  decide  the  question  pre- 
sented, did  so  In  the  regular  way.  If  be 
erred,  appeal  was  tbe  proper  remedy.    If  the  ; 


remedy  by  mandamus  was  open,  we  would 
be  wholly  unable  to  assent  to  the  broad  con- 
tention of  relators'  counsel  tliat  the  action  of 
the  probate  court  of  Ohio  was  coadiislvely 
binding  upon  the  MicfaigaH  court  Administra- 
tion of  estates  lying  within  this  state  is  not 
committed  by  our  law  to  foreign  tribunals. 
Under  section  9284,  the  courts  of  this  state 
are  given  authority  to  exercise  a  discretion 
in.  the  appointment  of  an  executor  or  admin- 
istrator with  the  will  annexed.  If  the  court 
may  appoint,  it  may  retain.  It  is  a  startling 
proposition  that  a  fbreign  court  may  inter- 
fere to  remove  an  officer  of  our  courts,  or  an 
appointee  of  such  court,  to  a  position  of  trust 
If  such  foreign  court  has  not  this  power.  It 
cannot  indirectly  cause  such  removal  by 
making  an  order  which  shall  bind  the  court 
True,  we  are  bound  to  give  full  faith  and 
credit  to  the  determinations  of  the  Ohio  tri- 
bunal. We  are  not  however,  required  to  i)er- 
mlt  the  courts  of  a  sister  state  to  determine 
matters  committed  by  the  law  to  our  juris- 
diction. WhUe  the  administration  in  this 
state  Is  andlUry,  tt  is  independent 

The  order  of  the  circuit  court  is  affirmed, 
with  costs.    Tbe  other  Justices  concurred. 


VILLAOB  or  ROYAL  OAK  v.  DBTROIT, 
G.  H.  k  M.  RY.  CO. 

(Supreme  Court  of  Michigan.    Nov.  29,  1904.) 

CONDSHNATION  PBOCEEDIKOS— CBOSSinO  BAIL- 
BOAD— BEVIBW. 

1.  On  review  of  proceedings  to  condemn  land 
for  a  street  across  a  railroad  right  of  way,  the 
fact  that  no  allowance  was  made  for  keeping 
the  crossing  in  repair  will  not  be  considered,  in 
the  absence  of  an  exception  to  tbe  verdict  on 
that  ground. 

Appeal  from  Circuit  C!ourt,  Oakland  Coun- 
ty;  George  W.  Smith,  Judge. 

Condemnation  proceedings  by  the  village 
of  Royal  Oak  against  the  Detroit  Grand 
Haven  &  Milwaukee  Railway  Company. 
There  was  judgment  for  petitioner,  and  re- 
spondent appeals.    Affirmed. 

L.  C.  Stanley,  for  appellant  Fred  A. 
Baker,  for  appellee. 


GRANT,  J.  This  is  a  proceeding  to  open 
a  street  across  the  right  of  way  of  the  re- 
spondent's road  in  the  village  of  Royal  Oak, 
between  Fourth  street  and  Third  street  Tbe 
respondent  contends  that  the  proposed  street 
crosses  a  part  of  its  station  grounds.  The 
evidence  does  not  bear  out  this  contention. 
The  case  Is  ruled,  both  in  its  facts  and  the 
conclusions  to  be  deduced  therefrom,  by  Com- 
mlsslMiers  v.  Railway  Company,  83  Mich.  58, 
62  N.  W.  1083.  It  Is  also  urged  that  the  ver- 
dict should  be  set  aside  because  the  record 
shows  Indisputably  that  no  allowance  was 
made  for  keeping  the  crossing  in  repair,  and 
that  the  jury  awarded  only  the  first  cost  of 
construction.    No  exception  was  taken  to  tlie 
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verdict  below  npon  this  ground,  and  It  can- 
not now  be  considered  bere. 

Judgment    affirmed.    Tbe   other   Justices 
concurred. 


PEOPLE  T.  MINER. 
(Supreme  Court  of  Michigan.    Nov.  29,  1904.) 

BAPB— DEPOSITION    BETOBK    MAOISTBATE— WIT> 

NESSXa— IMPEACmnRT— KITECT 

OF  EVIDEROC. 

1.  Where,  in  a  prosecution  for  rape  of  defend- 
ant's stepdaughter,  the  latter  waa  not  constant 
In  her  accusation,  and  on  tbe  trial  testified  that 
her  deposition  before  the  examining  magistrate 
was  false,  such  deposition  was  admissible  only 
for  the  purpose  of  contradicting  her  testimony, 
and  waa  not  substantive  evidence  which  the 
jury  was  entitled  to  consider  as  evidence  of 
commission  of  the  crime  charged. 

Error  to  Circuit  Court;  Benzie  County; 
Clyde  C.  Chittenden,  Judge. 

George  B.  Miner  was  convicted  of  rape, 
and  be  brings  error.    Reversed. 

M.  B.  Loulsell,  for  the  Peopla  D.  O.  F. 
Warner,  for  respondent 

GRANT,  J.  Respondent  was  convicted, 
under  Comp.  Laws,  I  11,489,  of  rape  npon  a 
girl  13  years  of  age.  She  Is  bis  stepdaugh- 
ter. The  girl  was  prosecutrix,  and  made  the 
complaint  upon  which  he  was  arrested  and 
examined  before  a  magistrate.  Upon  that 
examination  she  detailed  the  time,  place,  and 
circumstances  of  tbe  crime.  He  was  held 
for  trial  before  tbe  circuit  court  Upon  trial 
in  tbe  circuit  court  tbe  prosecutrix,  when 
produced  as  a  witness  on  behalf  of  the  peo- 
ple, denied  that  tbe  prisoner  had  ever  bad 
sexual  Intercourse  with  her.  The  people 
then  Introduced  her  deposition  taken  before 
tbe  examining  magistrate.  Tbe  claim  of  the 
people  is  that  tbe  girl's  mother  and  the  pris- 
oner brought  undue  Influence  upon  her  to 
Induce  her  to  testify  falsely,  In  order  to  ac- 
quit the  prisoner. 

Under  tbe  Instructions  of  the  circuit  judge, 
the  Jury  were  permitted  to  convict  the  pris- 
oner upon  tbe  testimony  of  the  prosecutrix 
taken  before  the  examining  magistrate,  If 
they  believed  It  to  be  true,  notwithstanding 
she  denied  Its  truthfulness  upon  the  trial. 
The  court  distinctly  said  to  the  Jury:  "If 
you  believe  tbe  story  told  bere  on  this  wit- 
ness stand  Is  true,  your  verdict  will  be,  'Not 
guilty;'  but  If  you  believe  the  story  she  told 
on  tbe  examination  before  the  magrlstrate, 
then  your  verdict  will  be  'Guilty.'"  This 
same  question  was  before  us  In  the  case  of 
People  V.  Blco,  131  Mich.  B28,  91  N.  W.  755, 
94  N.  W.  1069,  In  which  the  majority  of  tbe 
court  held  that,  where  a  witness  whom  the 
people  were  bound  to  produce  had  made  prior 
statements  contradictory  to  those  made  upon 
tbe  trial,  such  prior  statements  could  be  In- 
troduced to  impeach  her  testimony.  The 
respondent  was  entitled  to  have  tbe  witness- 
es against  blm  produced  In  open  court    The 


people  could  not  Introduce  fbe  prosecutrix's 
deposition  taken  npon  the  examination, 
where  tbe  prosecutrix  herself  could  be  pro- 
duced upon  the  trial.  We  are  cited  to  nu 
case  which  has  gone  further  than  to  hold 
that  prior  statements  can  be  Introduced  for 
the  purpose  of  Impeachment  No  case  boMs 
that  they  be  considered  by  tbe  Jury  as  sub- 
stantive evidence  of  tbe  commission  of  tbe 
crime  charged.  Tbe  case  Is  ruled  by  People 
T.  Elco.  The  crime  charged  Is  one  of  the 
most  heinous  and  revolting  known  to  the 
law.  If  the  sole  evidence  Is  that  of  the  al- 
leged victim,  and  she  has  asserted  under 
oath  the  commission  of  an  offense,  and  aft- 
erwards denied  It  under  oath,  and  there  is 
no  other  evidence  pointing  to  guilt  It  would 
seem  that  neither  law  nor  Justice  would  per- 
mit a  conviction. 

Without  reciting  them,  we  may  say  that 
there  are  other  evidences  In  this  record  tend- 
ing to  show  the  guilt  of  tbe  respondent. 

Conviction  reversed  and  new  trial  ordered. 
Tbe  other  Justices  concurred. 


HUGHES  V.  LOVE. 
(Supreme  Court  of  Michigan.     Nov.  29,  1904.) 

PABTNEBSHIP  —  AOCOURTIHO  —  DECREE  —  COR- 
STBUCnOR— HABKET  VALUE. 

1.  Where,  on  a  bill  for  partnership  account- 
ing, the  court  referred  the  cause  to  a  commis- 
sioner to  state  the  account  and  directed  him  to 
charge  defendant  with  the  amounts  received  by 
him  from  the  sale  of  certain  timber  if  it  could 
be  ascertained  from  defendant's  books,  and,  if 
not  then  with  the  market  value,  and  to  credit 
defendant  with  the  original  cost  of  the  timt>er, 
tbe  expense  of  manufacturing  and  selling  the 
same,  with  interest  on  money  advanced  by  de- 
fendant, defendant  waa  chargeable  with  what 
he  received  at  retail,  and  was  not  entitled  to 
have  tbe  same  charged  at  its  wholesale  market 
value. 

Appeal  from  Circuit  Court  Mecosta  Coun- 
ty, In  Chancery;  Lewis  G.  Palmer,  Judge. 

Action  by  Fred  W.  Hughes  against  Wil- 
liam Love.  From  a  Judgment  In  favor  of 
complainant   defendant  appeals.     Affirmed. 

See  98  N.  W.  977. 

R.  A.  &  W.  B.  Hawley,  for  appellant 
Mark  Norrls  and  Albert  Crane,  for  api>el- 
lee. 

MOORE,  C.  J.  This  case  has  been  here 
before.  It  Is  reported  In  129  Mich.  145,  83 
N.  W.  1103.  A  reference  to  tbe  opinion 
there  filed  will  aid  In  understanding  tbe 
questions  Involved  bere.  After  the  case  was 
afllrmed  here,  an  accounting  was  bad  before 
a  circuit  court  commissioner,  who  found 
there  was  due  the  complainant  $4,112.70.  Ex- 
ceptions were  taken  to  the  findings  of  the 
commissioner,  and  a  bearing  was  had  before 
the  circuit  Judge,  who  sustained  the  findings. 
Tbe  case  is  brought  bere  by  appeal. 

Most  of  tbe  questions  Involved  are  quos- 
tions  of  fact,  which  have  required  an  ex- 
amination of  tbe  record,  but  do  not  call  for 
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dlscusaion.  One  question,  bowever,  la  an  im- 
portant one,  and  Its  disposition  will  neces- 
sarily dispose  of  many  of  tbe  others.  It 
grows  out  of  what  construction  should  be 
put  upon  the  decree  which  was  afBrmed  by 
this  court  when  the  case  was  here  before. 
The  claim  of  counsel  for  defendant  is  dearly 
stated  in  bis  brief  as  follows:  "The  decree 
In  this  case  provides,  in  reference  to  the 
manner  of  stating  the  account,  as  follows: 
'That  this  cause  be  referred  to  Alton  W. 
Bennett,  Esq.,  one  of  the  commissioners  of 
this  court,  to  take  the  account  between  the 
iwrtles  hereto  touching  the  transaction  afore- 
said; that  in  stating  said  account  the  com- 
missioner charge  the  said  defendant  with  the 
amounts  received  by  him  from  the  sale  of 
said  timber,  lumber,  baric,  and  other  forest 
products.  If  the  same  can  be  ascertained 
from  defendant's  books,  and,  if  not,  then 
with  the  market  value  thereof;  that  the  com- 
missioner credit  the  defendant  the  original 
cost  of  said  timber,  etc.,  and  the  expense  of 
catting,  logging,  hauling,  manufacturing, 
and  selling  tbe  same,  with  the  loss  In  dos- 
ing out  his  Portland  store,  not  exceeding 
three  hundred  dollars  in  all  for  that  item.' 
It  will  be  observed  that  the  decree  provides 
that  the  defendant  be  charged  with  the 
amounts  received  by  him  from  the  sale  of 
said  timber,  etc.,  if  the  same  can  be  ascer- 
tained from  defendant's  books^  and,  if  not, 
then  with  the  market  value  thereof.  Upon 
the  hearing  we  urged  that  under  this  de- 
cree the  defendant  was  to  be  charged  with 
tbe  amount  received  by  him  from  the  sale 
of  the  Bobbins  timber;  that  he  was  not  to 
be  charged,  under  this  decree,  with  moneys 
received  from  the  sale  of  some  other  tim- 
ber. It  is  obviously  the  meaning  of  the  de- 
cree, and  any  other  decree  would  be  a  most 
unjust  and  oppressive  confiscation  of  prop- 
erty. This  amount  was  to  be  determined, 
If  It  could  be,  from  defendant's  books.  It 
was  to  be  determined  by  tracing  the  timber 
derived  from  the  Bobbins  land  by  the  aid 
of  defendant's  books,  and  ascertaining  how 
much  the  defendant  received  for  this  par- 
ticular timber.  By  the  aid  of  defendant's 
camp  books  it  is  easily  and  readily  ascer- 
tained how  mudi  he  received  for  a  consid- 
erable portion  of  this  timber  product,  to 
wit,  wood,  bark,  posts,  poles,  and  railroad 
ties,  and  a  portion  of  the  lumber,  for  the 
reason  that  tbe  books  show  to  whom  It  was 
sold,  and  for  what  price,  and  how  much 
was  paid;  but,  so  far  as  a  large  portion  of 
the  lumber  and  the  shingles  were  concerned, 
It  was  practically  impossible  to  ascertain 
bow  much  was  sold  and  how  much  was  sal- 
able, or  when  tbe  same  was  sold,  or  what 
amoont  was  received  therefor.  Under  those 
circumstances  we  urge  that  what  the  com- 
plainant is  entitled  under  the  decree  to  re- 
ceive for  such  lumber  and  shingles  is  the 
market  value  thereof.  The  question,  there- 
fore, arises  what  was  the  market  value  there- 
of, and  how  can  the  same  be  ascertained? 


We  contend  that  the  term  'market  ralne' 
should,  under  the  circumstances  of  this  case, 
be  construed  to  mean  the  value  of  this  mate- 
rial at  wholesale  at  Miilbrook." 

It  was  the  idea  of  the  commissioner  that, 
as  he  was  unable  to  ascertain  from  the 
books  of  the  defendant  the  amounts  received 
by  him  for  the  various  forest  products,  he 
should  be  charged  with  the  average  retail 
price  at  the  Portland  yard,  and  credited 
with  the  original  cost  of  the  timber  and  tbe 
expenses  for  preparing  the  same  for  market 
and  the  cost  of  selling  the  products  manufac- 
tured therefrom.  Which  of  these  construc- 
tions Is  the  right  one?  A  portion  of  tbe  de- 
cree which  was  affirmed  in  this  court  reads 
as  follows:  "The  defendant  has  tut,  re- 
moved, and  disposed  of  or  appropriated  to 
his  own  use,  and  sold  through  his  own  lum- 
ber yard  at  Portland,  Michigan,  all  of  the 
timber,  lumber,  bark,  and  other  forest  prod- 
ucts taken  and  manufactured  from  the  lands 
aforesaid,  and  received  the  products  thereof; 
but,  although  thereto  requested,  has  refused 
to  account  to  complainant  for  his  share  of 
said  proceeds.  Therefore  it  Is  further  or- 
dered, adjudged,  and  decreed  that  this  cause 
be  referred  to  Alton  W.  Bennett,  Esq.,  one 
of  the  commissioners  of  this  court,  to  take 
and  state  the  account  between  the  parties 
hereto  touching  the  transaction  aforesaid; 
that  in  stating  said  account  the  commission- 
er charge  the  said  defendant  with  the 
amounts  received  by  him  from  the  sale  of 
said  timber,  lumber,  bark,  and  other  forest 
products,  If  the  same  can  be  ascertained 
from  the  defendant's  books,  and,  if  not,  then 
with  the  market  value  thereof;  that  the 
commissioner  Credit  the  defendant  with  the 
original  cost  of  said  timber,  etc.,  and  the 
expense  of  cutting,  logging,  hauling,  manu- 
facturing, and  selling  the  same,  with  Inter- 
est on  the  money  advanced  by  defendant  at 
6  per  cent  per  annum;  that  defendant  also 
be  credited  with  the  loss  In  closing  out  his 
Portland  store,  not  exceeding  $300  in  all  for 
that  item."  This  language  is  not  ambigu- 
ous, but  dearly  contemplates  that  defendant 
shall  be  charged  with  what  he  received  at 
retail  for  these  products,  and  shall  be  cred- 
ited with  the  cost  of  the  timber  and  the 
expenses  Incurred  by  him  in  Its  manufacture 
and  sale.  We  are  of  the  opinion  the  com- 
missioner and  the  circuit  Judge  put  a  right 
construction  on  the  language  of  the  decree. 

Tbe  decree  Is  affirmed,  with  costs.  The 
other  Justices  concurred. 


BRWIN   et  al.   r.   OTTAWA    CIRCUIT 

JUDGE. 

(Supreme  Court  of  Michigan.    Nov.  29,  1904.) 

KXECUTOBS'  ACCOUNTS— PROnUCTIOH  0»  BOOKS 
— APPBALABLB  0RDEB3. 

1.  Comp.  Laws,  S  669,  providing  that  "In  all 
cases  not  otherwise  provided  for,  any  person 
aggrieved  by  an  order,  sentence,  or  decree,  or 
denial  of  a  proI>ate  judge,  may  appeal  therefrom 
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to  (be  etrcait  coart,"  does  not  authoriM  an  ap- 
peal from  an  order  of  the  probate  court  to  pro- 
duce for  examination  certain  books  and  papers, 
to  be  used  in  a  pending  controversy  over  the 
removal  of  an  execator  and  the  settlement  of 
his  account. 

Orlgl-nal  proceedings  by  David  D.  Erwln, 
guardian  ad  litem  and  next  friend  of  Edward 
P.  Ferry,  and  otiiers,  for  mandamus  to  the 
circuit  jndge  of  Ottawa  cotmty.    Denied. 

Nlms,  Hoyt,  Erwln,  Sessions  &  Vander- 
werp  and  Kingsley  &  Wicks,  for  relators. 
ButterOeld  &  Keeney  and  Walter  L  Llllie, 
for  reapondent. 

HOOKER,  J.  We  are  asked  to  Issue  a  per- 
emptory mandamus  to  compel  the  respondent 
to  vacate  two  orders  dismissing  appeals  tak- 
en by  the  respective  relators  from  an  order 
made  by  the  probate  court  of  Ottawa  county, 
requiring  relators  to  produce  certaia  books  of 
account  and  documents  alleged  to  relate  to 
the  management  by  Edward  P.  Ferry,  exec- 
utor, of  the  affairs  of  the  estate  of  William 
M.  Ferry,  deceased,  of  which  he  was  admin- 
istrator. William  M.  Fury  Is  alleged  to 
have  died  at  his  home  In  Grand  Haven,  Ot- 
tawa county,  Mich.,  In  the  year  1867.  Eld- 
ward  P.  Ferry,  his  son,  was  made  executor 
of  his  will,  and  has  so  continued  to  the  pres- 
ent time.  On  June  26,  1903,  certain  relatives, 
claiming  to  have  Interests  In  the  estate,  filed 
in  the  probate  court  having  Jurisdiction  of 
the  estate  a  petition  asking  the  removal  of 
Edward  P.  Ferry  from  the  office  of  executor, 
and  that  be  render  an  account  of  his  doings 
as  such  executor.  It  is  claimed  that  in  this 
litigation  there  are  upon  one  side  Edward  P. 
Ferry,  the  executor,  and  upon  the  other  all 
of  the  residuary  legatees  and  devisees  under 
tlie  will.  Including  the  distributees  of  such  as 
are  not  living.  A  hearing  was  had  upon  the 
petition  on  July  21,  1903,  and  at  such  hear- 
ing, there  appeared  before  the  probate  court 
John  Van  Antwerp  and  David  D.  Erwin, 
of  Muskegon,  and  Edward  S.  Ferry,  of  Salt 
Lake  City,  Utah,  of  which  latter  place  Ed- 
ward P.  Ferry  is,  and  for  some  years  has 
been,  a  resident.  Edward  S.  and  W.  Mont 
Ferry  are  sons  of  Edward  P.  Ferry,  and  up- 
on application  of  the  parties  mentioned  as 
having  appeared  David  D.  Erwin  was  ap- 
pointed "guardian  ad  litem  and  next  Mend" 
of  Edward  P.  Ferry,  who  was  shown  to  be 
an  incompetent  person,  over  whom  W.  Mont. 
Ferry  and  Edward  S.  Ferry  were  general 
guardians,  appointed  by  a  Utah  court  On 
the  same  day  Erwin,  as  guardian,  etc.,  filed 
an  answer  and  a  cross-petition  in  which  he 
prayed  for  the  discharge  of  Edward  P.  Ferry 
from  bis  trust  as  executor  of  his  father's 
will.  Issue  was  Joined  upon  the  cross-peti- 
tion, and  the  hearing  was  set  for  October 
27,  1903.  On  October  19,  1903,  the  appellees 
filed  a  petition  asking  that  the  relators  be 
onlered  to  produce  certain  books  and  papers, 
which  It  was  alleged  would  throw  light  upon 
the  administration  of  the  estate,  and  aid  in 
determining  the  correct  state  of  the  account 


A  citation  was  issued  returnable  October  27, 
1903,  and  this  was  retiu-ned  duly  served 
within  the  Jurisdiction  of  the  court  on  each 
of  the  relators.  The  relators  Edward  S.  and 
W.  Mont  Ferry  appeared  In  person  and  by 
counsel,  and  filed  objections  to  the  Jurisdic- 
tion of  the  court  and  the  proceedings.  Er- 
wln answered,  and  a  trial  was  had,  which 
is  said  to  have  lasted  four  days.  As  a, result 
the  probate  court  made  an  order  on  Novem- 
ber 4th  requiring  the  production  and  deposit 
with  the  probate  court  within  a  time  fixed, 
for  examination,  certain  books  and  papers 
which  related  to  the  affairs  of  the  estate, 
some  or  all  of  which  be  found  to  have  been 
surreptitiously  removed  from  the  state  of 
Michigan  by  the  relators,  or  some  of  them. 
Separate  appeals  were  taken  under  Comp. 
Laws,  g  669,  by  Brwln  and  the  two  Ferrys 
(relators),  and  subsequently  these  appeals 
were  dismissed  by  the  respondent  upon  the 
ground  that  the  orders  were  not  appealable. 
The  questions  before  us  are:  (1)  Were  the 
orders  appealable?  (2)  If  not,  shonld  the 
writ  be  denied  upon  the  ground  that  the  ap- 
pellees hare  waived  their  right  to  question 
the  validity  of  the  appeals? 

The  true  nature  of  the  proceeding  appealed 
from  is  one  ancillary  to  the  then  pending 
controversy  over  the  removal  of  the  executor 
and  his  account  designed  to  place  before  the 
court  evidence  In  the  control  of  the  relators 
pertinent  and  indispensable  to  a  proper  de- 
termination of  those  questions.  So  far  as 
the  question  of  waiver  Is  concerned,  we 
think  it  disposed  of  by  the  returns  of  the 
respondent  which  indicates  that  the  appel- 
lees sought  to  dismiss  the  appeal,  and  condi- 
tioned their  notice  of  bearing  upon  a  failure 
of  their  motion.  Hence  we  need  not  consider 
the  question  of  the  possibility  of  a  court, 
through  a  waiver,  acquiring  Jurisdiction  over 
the  subject-matter  of  a  controversy  of  a  na- 
ture not  appealable.  The  statute  upon  which 
the  relators  rely  to  support  their  right  to  ap- 
peal Is  section  669  of  the  Compiled  Laws: 

"(669)  Sec.  26.  In  all  cases  not  otherwise 
provided  for,  any  person  aggrieved  by  any 
order,  sentence,  decree  or  denial  of  a  Judge 
of  probate,  may  appeal  tieTefrom  to  the  cir- 
cuit court  for  the  same  county,  by  filing  a 
notice  thereof  with  the  Judge  of  probate 
within  sixty  days  from  the  date  of  the  act 
appealed  from,  with  his  reasons  for  such  ap- 
peal, together  with  such  bond  as  Is  required 
in  the  next  section." 

On  the  other  hand,  the  appellees  base  their 
proceeding  upon  sections  9355  and  9356, 
which  are  as  follows: 

"Sec.  9355.  If  any  executor  or  administra- 
tor, heir,  legatee,  creditor,  or  other,  person 
Interested  in  the  estate  of  any  deceased  per- 
son, shall  complain  to  the  Judge  of  probate, 
on  oath,  that  any  person  is  suspected  to  have 
concealed,  embezzled,  conveyed  away  or  dis- 
posed of  any  money,  goods  or  chattels  of  the 
deceased,  or  that  such  person  has  in  his  pos- 
session or  knowledge,  any  deeds,  conveyan- 
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ccB,  bonds,  eootracts  or  otber  writings,  which 
contain  evidence  of,  or  tend  to  disclose  the 
right,  title,  interest  or  claim  of  the  deceased 
to  any  real  or  personal  estate,  or  any  claim 
or  donaad,  or  any  last  will  and  testament  of 
the  deceased,  the  said  jndge  may  cite  such 
suspected  person  to  appear  before  the  court 
of  probate,  aad  may  examine  him,  on  oath, 
upon  the  matter  at  such  compI.alnt 

"Sec.  9S5S.  If  the  person  so  cited  shall  re- 
fuse to  appear  and  submit  to  such  examina- 
tion, or  to  answer  such  interrogatories  aa 
may  be  put  to  him  touching  the  matter  of 
such  complaint,  the  court  may,  by  warrant 
for  that  purpose,  commit  hUn  to  th«  common 
Jail  of  the  county,  there  to  remain  in  close 
custody  until  he  shall  submit  to  the  order  of 
the  court  The  probate  Judge  shall  cause  the 
«xamlnation  to  be  taken  down  by  a  stenog- 
rapher, or  In  such  mode  as  shall  In  his  dis- 
cretion seem  to  him  best,  and  said  Judge 
ebali  direct  all  such  interrogatories  and  an- 
swers to  be  reduced  to  wilting,  signed  by  tbe 
party,  and  filed  in  the  probate  court" 

Various  cases  heretofore  decided  by  rut 
snatain  tbe  validity  of  these  statutes  and  the 
power  of  the  probate  court  to  compel  the 
production  of  books  and  papers  under  them. 
The  case  of  Perrln  t.  Calhoun  Circuit  Judge, 
49  Mich.  842,  18  N.  W.  767,  was  one  in  which 
most  of  the  questions  before  us  were  IutoIt- 
ed.  It  Is  again  alluded  to  In  the  final  dis- 
position of  the  case  In  Perrln  v.  Lepper,  72 
Mich.  454,  40  N.  W.  859,  and  settles  the  an- 
thority  of  probate  courts  to  make  and  en- 
force such  orders  under  the  statute.  See, 
also.  Palmer  t.  Jackson  Circuit  Judge,  90 
Mich.  1,  50  N.  W.  1086,  and  the  case  of 
Eames  v.  Manly,  117  Fed.  391,  54  O.  C.  A. 
561.  The  statute  is  a  broad  one  in  terms, 
but  as  early  as  In  the  5th  of  Michigan  this 
court  called  attention  to  the  fact  that  pro- 
bate proceedings  were  necessarily  summary, 
and  that  "to  allow  a  writ  of  error  to  the  cir- 
cuit court  for  the  purpose  of  reviewing  Its 
proceedings  upon  these  appeals  would  inter- 
minably procrastinate  the  settlement  of  es- 
tates, and  operate  as  a  most  oppressive  bur- 
den upon  the  public.  This  consideration  of 
itself,  were  the  question  a  doubtful  one, 
would  Induce  us  to  hesitate  long  before  we 
recognized  this  remedy;  but  a  consideration 
of  the  nature  of  the  writ  and  the  remedy 
eatisfles  us  that  It  lies  In  no  case  where  the 
proceedings  are  not  after  the  course  of  the 
common  law,  and  only  after  Judgment  on  an 
issue  formed  according  to  it;  and  It  is  not 
Miou^  that  tbe  proceedings  are  in  a  court 
wbicb  ordinarily  and  primarily  exercises 
conunon-law  Jurisdiction.  It  Is  true  this 
court  has  exercised  Jurisdiction  in  cases  of 
appeals  from  probate  Judges  to  the  circuit 
courts,  and  also  In  appeals  from  commission- 
ers of  claims  to  that  court;  but  all  these 
cases  were  after  trials  In  the  circuit  upon 
Issues  of  fact,  and  where  the  proceedings 
were  after  the  course  of  the  common  law; 
and  no  Instance  Is  shown  of  the  exercise  of 


this  Jm-isdictlon  where  tbe  appeal  waa  ftom 
an  interlocutory  order  or  dtscretlonary  ml- 
Ing,  and  where  tbe  office  of  tbe  appeal  was 
to  obtain  a  review,  and  not  a  trial  of  a  qves- 
tion  of  fact"  See  Holbraok  y.  Cook,  S  Mich. 
230.  We  have  frequently  atnce  held  it  inap- 
plicable to  erders  made  by  the  probate  court 
ThoB,  in  Walker  v.  Hull,  86  Mich.  488,  it  was 
held  that  an  order  appointing  a  special  ad- 
ministrator was  not  reviewable,  though  one 
appointing  a  general  guardian  is  for  obvious 
reasons.  See  Goss  t.  Stonev  63  Mich.  319, 
29  N.  W.  73B.  While  In  that  case  the  oonrt 
carefully  preserved  tbe  rlgbt  of  appeal  from 
orders  affecting  tbe  merlti  of  a  proceeding, 
it  is  said  that  tbe  exertions  include  "such 
Interlocutory  and  aubaldlary  orders  as  are 
made  during  the  pendency  of  snlta  or  pro- 
ceedings, and  wbidi  end  with  or  before 
them,"  Illustrating  by  the  following,  vlx.: 
"Sndi  Instances  occur  In  tbe  appotntiaeot  of 
guardians  ad  litem,  temporary  allowances 
of  some  kinds  (Moore  v.  Moore,  48  Mich.  271, 
12  N.  W.  180),  and  the  usual  orders  and  direc- 
tions regulating  the  current  procedure."  In 
Sparrow  v.  Circuit  Judge,  109  Mich.  272,  67 
N.  W.  112,  tbe  statute  was  held  not  to  apply 
to  the  case  of  one  committed  to  an  Insane 
asylum;  and  in  Lorlmer  v.  Circuit  Jndge, 
116  Mich.  682,  75  N.  W.  133,  an  order  deter- 
mining heirs  was  held  not  appealable.  An 
order  for  widow's  allowance  has  been  held 
not  appealable  in  several  cases.  Moore  v. 
Moore,  supra;  Freeman  v.  Probate  Judge, 
79  Mich.  890,  44  N.  W.  856;  In  re  Power's 
Estate,  92  Mich.  106,  62  N.  W.  298;  Bord- 
weU  V.  Circuit  Judge,  119  Mich.  421,  78  N.  W. 
468;  In  re  Koch's  Estate,  121  Mich.  667,  80 
N.  W.  641.  If  it  were  the  rule  that  any  order 
of  the  court  made  with  a  view  to  obtaining 
testimony  were  subject  to  review  before  the 
testimony  could  be  procured  and  tbe  trial 
proceed,  there  would  be  no  end  to  delay. 
It  is  well  illustrated  in  the  present  case, 
where  an  order  to  a  witness  to  produce  testi- 
mony was  litigated  four  days  In  the  trial 
court,  and  over  a  year  later  is  still  in  this 
court  upon  a  question  not  going  to  the  mer- 
its. Such  orders,  though  perhaps  final  upon 
the  merits  of  the  ancillary  proceeding,  are 
not  final,  nor  are  they  decisive  of  the  merits 
of  the  proceeding  to  which  they  are  ancil- 
lary; and  unless  they  derive  one  of  a  right 
or  property  they  are  uot  appealable,  as  we 
have  seen,  and  this  must  depend  upon  the 
nature  of  the  order,  rather  than  upon  the 
circumstances  of  the  particular  case.  Uuder 
tbe  decisions  cited,  there  can  be  no  doubt  of 
the  power  of  a  court  through  subpoena  duces 
tecum,  or  by  a  special  order,  to  require  one  to 
produce  testimony,  or  appear  and  be  exam- 
ined, or  discover  property.  That  is  aa  far  as 
the  order  In  this  case  goes.  Upon  Its  face  it 
is  regular.  There  is  no  reason  why  an  exec- 
utor should  not  make  disclosure  of  facta  per- 
taining to  the  administration  of  bis  trust; 
and,  if  non  compos  or  dead,  his  personal  rep- 
resentative should  do  tbe  aame^  as  waa  held 
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In  the  case  of  Perrln,  supra.  There  may  be 
circumstances  which  will  relieve  these  rela- 
tors from  the  production  of  the  books  in 
question,  but  this  is  not  the  method,  nor  Is  It 
the  forum,  In  which  to  raise  the  question. 
Hence  we  have  no  occasion  to  discuss  or  pass 
upon  the  many  objections  which  are  raised 
in  the  briefs  of  counsel.  It  Is  enough  to  say 
that  orders  of  this  kind  are  not  appealable. 
Thus  the  right  to  appeal  cannot  depend  upon 
the  place  where  the  books  are,  or  where  the 
representatlyes  of  the  executor  or  the  exec- 
utor himself  reside,  or  upon  the  jurisdiction 
that  the  Utah  courts  may  have  over  either, 
or  whether  the  proceedings  in  the  probate 
court  of  Ottawa  county  were  regular  in  all 
things,  or  whether  the  petition  speaks  truly, 
or  the  court's  conclusion  was  Justified  by  the 
evidence,  upon  the  relations  of  the  various 
parties  to  tliis  estate. 

The  writs  are  denied,  with  costs.    The  otb- 
er  Justices  concurred. 


KNICKERBOCKER  r.  WORTHING. 
(Supreme  Court  of  Michigan.     Nov.  29,  1904.) 

ALIKRATION  OF  WITX'S  AITECTIONB— AOULTEBT 
— EVIDKNCTE  —  INBTBUCTIORB  —  WITNESSES— 
COMPETENCY  OF  WIFE— BES  JUDICATA.— DECI- 
SION   ON    AFPKAI/— SCOPE. 

1.  A  circuit  judge,  who  was  a  brother-in-law 
of  plaintiff's  counsel,  who  was  conducting  the 
case  on  a  contingent  basis,  was  not  disqualified 
to  trjr  the  case  under  Comp.  Laws,  {  11D9,  pro- 
hibiting judges  from  sitting  in  causes  in  which 
tbev  are  interested,  or  In  which  they  would  be 
exdaded  from  being  jurors,  by  consanguinity 
or  affinity^  to  either  oil  the  parties,  where,  in  a 
recess  prior  to  the  trial,  the  contingent  fee 
agreement  was  abrogated,  and  counsel  in  open 
court  waived  any  lien  he  had  or  might  have 
upon  any  judgment  which  plaintiff  might  ob- 
tain. 

2.  Defendant  in  a  divorce  suit,  who  makes  a 
bona  fide  defense,  but  fails  to  charge  adultery, 
is  not  thereby  debarred  from  maintaming  an  ac- 
tion against  a  third  person  for  alienating  his 
wife's  affections,  based  on  acts  prior  to  the  di> 
vorce  suit 

3.  A  decision  of  the  Supreme  Court  revers- 
ing a  Judgment  denying  a  divorce  liolding  that 
the  evidence  showed  plaintiff  entitled  to  a  di- 
vorce on  the  ground  of  extreme  cruel^,  had 
no  effect  on  an  action  subsequently  brought, 
but  tried  before  the  decision  was  rendered, 
by  defendant  against  a  third  person  for  the 
alienation  of  bis  wife's  affections. 

4.  Under  Comp.  Laws,  {  10,213,  providing 
that  in  any  action  or  proceeding  instituted  by 
a  husband  or  wife  on  the  ground  of  adultery 
the  husband  or  wife  shall  not  be  competent  to 
testify,  a  wife  cannot  testify,  even  by  consent 
of  the  husband,  in  an  action  brought  by  the 
huslrand  against  a  third  person  for  alienation 
of  the  wife's  affections,  when  another  count  of 
the  declaration  charges  adultery,  and  though 
the  evidence  purports  to  be  restricted  to  the 
count  charging  alienation  of  affections. 

5.  Asking    a    witness    on    cross-examination 

Jiuestions  imputing  to  her  a  want  of  chastity, 
n  the  apparent  belief  that  they  are  competent, 
is  not  reversible  error. 

6.  In  an  action  for  alienation  of  wife's  affec- 
tions, where  the  charge  limited  the  jury  to  the 
time  fixed  in  the  declaration,  it  was  not  error 
to  rt^fuse  a  request  that,  before  plaintiff  could 
recover,  the  jury  must  be  satisfied  that  defend- 


ant committed  adultery  with  plaintiff's  wife 
substantially  at  the  time  and  place  and  under 
the  circumstances  alleged. 

7.  In  an  action  for  alienating  affections  of 
wife,  a  charge  that  plaintiff  must  prove,  first, 
an  adulterous  disposition  on  defendant's  part 
towards  plaintiff's  wife;  second,  an  adulterous 
disposition  on  her  part  towards  defendant; 
and,  third,  an  opportunity  for  the  gratification 
of  this  adulterous  disposition — was  properly  re- 
fused, as  ignoring  testimony  almost  directly 
proving  adulterous  intercourse,  and  as  calculat- 
ed to  lead  the  jury  to  understand  that  the  va- 
rious elements  must  be  established  by  distinct 
and  segregated  testimony. 

&  In  an  action  for  alienation  of  wife's  af- 
fections, a  charge  that  mere  opportunity  to 
commit  adultery  is  not  sufficient  to  establish 
the  offense;  that  there  must  be  evidence  of 
such  facts,  circumstances,  times,  and  places  of 
association  as  to  naturally  lead  a  man  of  ordi- 
nary care  and  prudence  to  the  conclusion  that 
the  parties  were  having  illicit  sexual  inter- 
course— sufficiently  embraced  the  element  of 
disposition  to  commit  adultery. 

9.  In  an  action  for  alienation  of  affections, 
where  evidence  of  defendant's  previous  good 
character  is  erroneously  admitted,  defendant  is 
not  entitled  to  a  charge  giving  him  the  benefit 
thereof. 

Moore,  O.  J.,  dissenting  in  part. 

Error  to  Circuit  Court,  Hillsdale  County; 
Guy  M.  Chester,  Judge. 

Action  by  Frank  J.  Knickerbocker  against 
Aaron  Worthing.  There  was  a  Judgment  for 
plalntur,  and  defendant  brings  error.  Af- 
firmed. 

P.  A.  Lyon,  for  appellant  Frankhauser 
&  Cornell,  Paul  W.  Chase,  and  Grant  Fel- 
lows, for  appellee. 

MOORE,  C.  J.  On  the  23d  of  May.  1901, 
Mary  E.  Knickerbocker  brought  suit  against 
the  plalntiCr  In  this  suit  for  divorce.  June  1, 
1901,  this  suit  was  begun  against  the  defend- 
ant, charging  him  with  alienating  the  affec- 
tions of  plalntlfTs  wife.  The  declaration 
contained  two  counts.  The  first  charged  the 
defendant  with  having  alienated  her  affec- 
tions by  unlawfully  and  wrongfully  poison- 
ing her  mind  against  him  and  causing  their 
separation  by  means  of  making  her  presents, 
and  lavishing  his  wealth  and  money  upon 
her,  associating  himself  with  her,  and  talk- 
ing disparagingly  of  him  to  her.  The  second 
count  in  the  declaration  charges  the  defend- 
ant with  having  committed  adultery  with 
ber. 

The  testimony  In  the  divorce  case  was 
completed  in  February,  1902.  It  was  decided 
In  December  of  that  year  by  the  circuit 
Judge,  who  refused  to  grant  a  decree  for 
divorce.  The  case  was  appealed  to  this 
court  An  opinion  was  filed  December  1, 
1903,  reversing  the  decree  of  the  court  be- 
low. The  case  is  Knickerbocker  v.  Knick- 
erbocker, 97  N.  W.  1117.  The  trial  of  this 
case  was  held  In  May,  1902.  The  Jury  re- 
turned a  verdict  in  favor  of  plaintiff.  The 
case  is  brought  here  by  writ  of  error. 

There  are  nearly  600  pages  of  the  record. 
There  are  135  assignments  of  error,  upon  aU 
of  which  counsel  says  he  relies.  In  his  dis- 
cussion of  them  be  has  grouped  them    s3 
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follows:  First  As  to  the  jurisdiction  of  the 
court  to  bear,  try,  and  determine  the  cause. 
Second.  The  permitting  of  any  eridence  In 
the  cause  tending  to  show  criminal  conver- 
sation as  alleged  in  the  plaintiff's  second 
count  in  his  declaration,  because  of  the  fact 
that  the  plaintiff  had  failed  to  set  up  tliis 
charge  in  his  answers  to  the  bill  of  com- 
plaint in  the  divorce  case,  such  cause  hav- 
ing been  submitted  to  the  court  for  Its  de- 
cision upon  the  testimony  introduced  there- 
in and  the  pleadings  in  said  cause.  Third. 
The  refusal  of  the  court  to  permit  Mr.  and 
Mrs.  Knickerbocker  to  be  sworn  and  exam- 
ined as  witnesses  in  the  cause  upon  request 
of  defendant's  counsel  and  the  consent  of 
both  Mr.  and  Mrs.  Knickerbocker.  Fourth. 
Errors  of  the  court  in  admitting  and  reject- 
ing testimony  In  the  cause.  Fifth.  Miscon- 
duct of  plaintUTs  counsel  in  the  examination 
of  witnesses.  Sixth.  The  refusal  of  the  court 
to  grant  the  defendant's  several  requests  to 
charge.  Seventh.  Errors  of  the  court  in 
charging  the  Jury.  In  disposing  of  them  we 
follow  the  order  In  which  they  were  pre- 
sented. 

1.  Did  the  court  have  Jurisdiction  to  try 
the  case?  The  circuit  Judge  is  a  brother-in- 
law  of  one  of  the  counsel  for  plaintiff.  This 
fact  was  known  to  defendant's  counsel  for 
a  long  time.  After  the  trial  was  entered  up- 
on It  appeared  the  counsel  for  plaintiff  had 
this  case  on  shares.  Their  fees  and  the 
mouey  advanced  by  them  in  the  way  of  ex- 
penses depended  upon  their  winning  and  col- 
lecting a  verdict.  It  Is  the  claim  of  counsel 
for  defendant  that  he  did  not  know  this  un- 
til the  trial  was  entered  upon.  It  is  claim- 
ed by  counsel  for  plaintiff  that  he  learned  It 
months  before  In  the  examination  of  Mr. 
Knickerbocker  In  the  divorce  case.  After 
the  situation  was  disclosed  at  the  beginning 
of  the  trial,  counsel  for  defendant  objected 
to  the  circuit  Judge  trying  the  case,  because 
he  was  related  to  one  of  the  attorneys,  who 
was  to  be  paid  out  of  the  Judgment  If  paid 
at  all.  His  contention  Is  that  section  1109, 
Comp.  Laws,  should  apply.  A  recess  was 
taken,  and,  to  guard  against  any  contingen- 
cy, the  attorneys  and  client  rescinded  and 
abrogated  the  agreement  with  reference  to 
compensation,  and  this  fact  was  made  to 
appear  to  the  satisfaction  of  the  circuit 
Judge.  Counsel  also  In  open  court  waived 
any  Hen  they  had  or  might  have  as  attor- 
neys upon  any  Judgment  plaintiff  might  ob- 
tain. The  Judge  held  he  was  not  disqual- 
ified, and  proceeded  with  the  trial.  We 
need  not  decide  whether  the  judge  would 
have  been  disqualified  had  the  contract  con- 
tinued. As  It  was  abrogated,  the  case  cer- 
tainly Is  not  within  the  statute.  Moreover, 
the  contract  was  originally  void  on  the 
ground  of  public  policy.  See  McCurdy  v. 
Dillon  (Mich.)  98  N.  W.  746. 

2.  Did  the  court  err  in  allowing  evidence 
tending  to  show  the  truth  of  the  allegations 
contained  in  the  second  count  of  the  decla- 


nltlon?  Counsel  says  plaintiff  failed  to  set 
up  this  charge  In  his  amended  answer  In  the 
divorce  case,  and  is  now  debarred  from  char- 
g^lng  the  defendant  with  said  offense.  It  is 
true,  the  defendant  In  that  case  did  not  say 
In  so  many  words  that  his  wife  and  Mr. 
Knickerbocker  had  committed  adultery,  but 
he,  in  effect,  so  charged  them.  This  court 
so  regarded  the  allegations  of  his  answer, 
and  passed  upon  that  question  in  disposing 
of  the  case.  Counsel  also  says  that  because 
the  court  passed  ui)on  that  phase  of  the  case, 
and  found  the  charge  of  adultery  was  not 
made  out  In  the  divorce  case,  the  decree  in 
that  case  is  conclusive  upon  that  question; 
citing  as  to  both  of  these  claims  Gleason  v. 
Knapp,  56  Mich.  291,  22  N.  W.  865,  56  Am. 
Rep.  388.  There  Is  language  in  the  opin- 
ion In  that  case  which  tends  to  Justify  the 
claim  of  counsel,  but  when  the  case  Is  con- 
sidered carefully  It  will  be  found  to  be  dis- 
tinguishable from  tMs  one.  In  the  case  of 
Oleason's  wife  against  him  no  answer  was 
put  in.  In  the  case  of  Oleason  against  his 
wife  nothing  was  done  by  him  except  to  file 
his  bill  of  complaint  In  the  case  brought 
by  him  against  Knapp  the  court  found  the 
facts  sworn  to  by  him  were  entirely  con- 
tradictory to  his  sworn  bill  against  bis  wife. 
The  question  Involved  in  the  case  of  Knick- 
erbocker V.  Knickerbocker  was  whether  the 
wife  was  entitled  to  a  divorce  upon  the 
ground  of  cruelty.  We  held  that  she  was. 
The  question  involved  here  is  whether  the 
affections  of  Mrs.  Knickerbocker  were  alien- 
ated by  the  unlawful  acts  of  the  defendant 
We  think  the  case  comes  within  Corry  v. 
Lackey,  106  Mich.  363,  63  N.  W.  418. 

3.  Did  the  court  err  In  refusing  Mr.  and 
Mrs.  Knickerbocker  to  be  sworn?  The  ques- 
tion arises  In  a  somewhat  peculiar  way. 
Counsel  for  defendant  was  authorized  to 
speak  for  Mrs.  Knickerbocker,  and  offered 
to  call  her  as  a  witness,  and  also  offered  to 
allow  Mr.  Knickerbocker  to  be  called  as  a 
witness.  Counsel  for  plaintiff  stated  to  the 
court  that  if  It  could  lawfully  be  done,  he 
had  no  objections,  but  he  believed  it  was  un- 
lawful. After  taking  the  question  under  ad- 
visement the  court  declined  to  permit  the 
calling  of  these  witnesses.  Counsel  say,  as 
there  were  two  counts,  the  testimony  at 
least  ought  to  have  been  allowed  under  the 
first  count.  Counsel  also  says  (we  quote 
from  his  brief):  "It  certainly  would  be  a 
strange  public  policy  that  would  say  that  a 
wife,  who  had  always  borne  the  best  of  a 
reputation,  and  stood  as  high  In  the  com- 
munity as  any  woman  In  that  community, 
should  not  have  the  right  when  charged 
with  infidelity,  to  go  upon  the  stand  and 
protect  her  good  name  and  reputation,  when 
all  parties  In  Interest  In  open  court  should 
give  their  consent  As  we  said  in  the  court 
below,  so  we  say  now,  that,  if  this  Is  public 
policy,  we  think  that  public  policy  should  be 
reformed;  and  we  do  not  believe  that  this 
court  or  any  other  court  Is  going  to  hold  that 
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Mrs.  Knickerbocker,  under  tbese  drciunstan- 
ces,  had  not  the  right  to  go  on  the  stand  and 
deny  the  charges  which  were  made  against 
her,  and  that  tills  denial  of  such  right  was 
justified  because  ol  pnblio  policy."  We  can- 
not overlook  tbe  fact  that  the  question  of 
adultery  is  involved  in  the  case.  It  is  dif- 
ficult to  see  how  the  testimony  of  the  hus- 
band or  wife  could  be  given  tending  to  prove 
or  dispose  the  charge  contained  in  the  first 
count  without  its  also  having  a  bearing  up- 
on the  question  involved  in  the  second  count 
If  the  testimony  was  permitted  to  be  given, 
it  would  be  beyond  the  powM-  of  the  judge 
or  counsel  to  confine  its  effect  to  the  first 
count  alone.  Section  10,213,  C<xnp.  Laws, 
80  far  as  it  is  material,  reads:  "A  husband 
shall  not  be  examined  as  a  witness  for  or 
against  his  wife  without  her  consent  nor  a 
wife  for  or  against  her  husband  without  his 
consent.  •  •  •  Nor  shall  either,  during 
the  marriage  or  afterwards  without  the  con- 
sent of  both  be  examined  as  to  any  com- 
munication made  by  one  to  the  other  during 
the  marriage;  but  in  any  action  or  proceed- 
ing Instituted  by  the  husband  or  wife  in  con- 
sequence of  adultery  the  husband  and  wife 
shall  not  be  competent  to  testify."  This 
section  has  been  repeatedly  construed  by  the 
court  It  was  held  the  wife  was  not  a  com- 
petent witness  for  the  husband  in  a  criminal 
conversation  case  in  Mathews  v.  Yerex,  48 
Mich.  301,  12  N.  W.  489,  which  case  was  re- 
affirmed in  Reynolds  v.  ScbafCer,  91  Micb. 
494,  52  N.  W.  15,  30  Am.  St  Rep.  492.  In 
Carter  v.  Hill,  81  Mich.  275,  45  N.  W.  988, 
which  was  a  case  for  the  alienation  of  the 
affections,  there  were  three  counts  in  the 
declaration,  one  of  which  was  for  adultery. 
In  that  case  it  was  held  the  husband  was  not 
a  competent  witness  in  his  own  behalf.  All 
of  the  above  cases  were  cited  by  Justice 
Montgomery  in  his  opinion  in  Hanselman  T. 
Dovel,  102  Mich.  505,  60  N.  W.  978,  47  Am. 
St  Rep.  557,  where  it  was  held  the  hus- 
band was  not  a  competent  witness  in  a  crim- 
inal conversation  case,  even  after  he  bad 
been  divorced  from  his  wife.  It  is  very  like- 
ly, as  counsel  suggest,  that  a  great  Injus- 
tice may  be  done  in  requiring  a  woman  to 
keep  still  when  a  charge  of  unchastlty  Is 
made  against  her.  as  in  this  case;  but  it 
sometimes  happens  an  individual  must  sub- 
mit to  a  wrong  that  a  greater  good  may 
come  to  the  public.  This  action  is  such  a 
one  as  is  described  by  the  statute  which 
declares  the  husband  and  wife  may  not  be 
witnesses. 

4.  Did  the  court  err  in  admitting  and  re- 
jecting testimony  in  the  case?  Under  this 
head  a  great  many  assignments  of  error  re- 
ferring to  several  witnesses  are  discussed. 
It  is  not  practicable  to  take  up  and  deal  with 
each  of  them.  We  have  examined  the  brief 
and  the  record  with  care.  While  much  of 
this  testimony  may  not  have  had  very  much 
value  standing  alone,  it  related  in  some  de- 
gree, at  least,  to  the  questions  involved  in 


the  case.  It  is  possible  the  court  might  prop- 
erly have  allowed  more  latitude  in  the  cross- 
examination  of  &Uss  Mather  as  to  whether 
her  testimony  had  been  influenced  by  the  tes- 
timony of  Mr.  Kitchen,  but,  tak^i  as  a  whole, 
we  do  not  find  as  to  this  feature  of  the  case 
any  reversible  error. 

5.  Was  the  counsel  of  plaintier  guilty  of 
misconduct  in  the  cross-examination  of  wit- 
ness? Counsel  for  plaintiff  concedes  that  In 
the  heat  and  excitement  of  the  trial  be  trans- 
gressed the  rules,  but  insists  no  harm  was 
done  to  defendant  Complaint  is  made  of 
the  cross-examination  of  Mrs.  WesttHvok  and 
of  Mr.  Rogers.  A  part  of  the  cross-examina- 
tion of  Mrs.  Westbrook,  of  which  complaint 
is  made,  is  as  follows:  "Q.  Will  you  swear 
that  you  didn't  write  to  Mrs.  Knickerbocker 
substantially  what  I  have  asked  you.— that 
God  had  put  it  in  your  way  to  give  her  a 
home?  I  am  not  haggling  about  words.  A. 
I  don't  see  bow  I  could  have  written  it  Q. 
Will  you  swear  that  you  didn't  say  it?  A. 
That  I  didn't  say  it?  I  know  I  didn't  say  it. 
Q.  Did  you  say  In  your  letter  that  God  had 
put  it  in  your  way  to  give  her  a  home?  A. 
I  don't  think  so.  Q.  Will  you  swear  that  you 
didn't?  A.  I  will  swear  that  I  don't  remem- 
ber it.  Q.  Didn't  you  admit,  on  the  other 
trial,  saying  something  of  that  kind?  A.  I 
say  now  I  might  have  said  It  Q.  Ain't  you 
right  here  on  the  stand  dei^ing  It  now?  A. 
No.  Q.  Because  you  understand  that  that 
Unk  of  testimony  would  connect  Mr.  Worth- 
ing? A.  No.  Q.  Don't  you  know  that  you 
are  stating  right  now  what  isn't  true,  when 
you  say  you  don't  remember  any  such  thing? 
A.  1  do  not.  Mr.  Lyon:  We  object  to  that 
question.  If  your  honor  please.  The  Court: 
The  answer  may  stand.  Mr.  Lyon:  We  in- 
sist this  witness  Is  entitled  to  fair  treatment. 
Mr.  BYankhauser:  I  will  give  her  fair  treat- 
ment if  she  can  come  In  and  fix  up  her  tes- 
timony. Mr.  Lyon:  We  take  an  exception 
to  the  remark  of  counsel.  The  Court:  The 
remark  ought  not  to  have  been  made.  Q. 
Well,  perhaps  I  ought  not  to  have  said  that. 
*  *  *  Q.  Let's  see,  yon  lived  In  Detroit 
about  ten  or  eleven  years  ago?  A.  I  don't 
remember  Just  how  long  ago.  Q.  If  you  lived 
there  about  ten  or  eleven  years  ago,  what 
bushieBB  were  you  In  then?  A.  Well,  I  sew- 
ed. Q.  Living  there  with  your  stepfather? 
A.  No;  we  had  a  double  house,  and  I  bad 
rooms  adjoining.  Q.  Who  lived  there  with 
you,  if  anybody?  A.  My  daughters.  Q.  At 
one  dme  there,  isn't  it  a  fact  that  a  certain 
railroad  man  was  caught  in  bed  with  you? 
A.  Never;  no^  air,  never.  Mr.  Lyon:  That 
is  objected  to,  if  your  honor  please.  The 
Court:  The  objection  is  good.  Mr.  Lyon: 
And  we  wish  to  have  an  exception  on  the  rec- 
ord to  counsel  asking  it  Q.  And  didn't  yom* 
own  fltq>father  talk  with  yon  about  it  and 
accuse  you  of  it?  A.  Never.  Mr.  Lyon: 
Now  we  object  If  yonr  honor  please,  to  coun- 
sel asking  these  questions.  The  Court:  The 
objection  is  good."     Mrs.  Westbrook  was  an 
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Important  irltness  In  tbe  cue.  She  yraa  sla- 
ter of  Mrs.  Knlckcrbacfeer.  The  charge 
made  agalnit  Mrs.  Knidserbocker  and  Mr. 
Worthing  was  a  grave  one.  Tbe  case  Itself 
was  a  close  one.  In  the  case  of  Knicker- 
bocker V.  Knickerbocker,  ta  which  the  testi- 
mony was  largely  the  same  as  lo  this  case, 
it  being  onr  duty  to  pass  upon  tbe  facts,  we 
reached  the  condUBion  tibat  the  charge  was 
not  established.  Mrs.  Westbrook's  testimony 
in  the  main  was  against  tlK  piaintifl,  and, 
if  beliered,  would  go  far  to  establish  tliat 
plaintiflT's  cruel  conduct  was  the  occasion  of 
the  change  wrought  in  his  wife  toward  Mr. 
Knickerbocker.  The  defendant  had  a  right 
to  have  her  testimony  weighed  npon  Its  mer- 
its. Ck>un6el  bad  a  right  to  discredit  this 
witness.  If  he  conid,  by  a  dose  and  rigid 
cross-examination  condacted  within  the  rales 
of  cross-examination.  Hie  did  not  content 
himself  with  doing  this.  He  is  an  able  law- 
yer. He  subjected  the  witness  to  a  rigid 
and  searctilng  cross-examination  conducted  at 
?reat  length.  He  pnt  qnestlon  after  qoes- 
tion  to  her,  and  finally  pot  to  her  a  question 
the  simple  putting  of  wlilch  was  an  accnsa- 
tion  of  dishonor.  When  tjbe  witness  Indig- 
nantly repudiated  tbe  accusation,  counsel  ig- 
nored the  ruUng  of  the  court,  and  repeated 
the  accusation  by  sn  equally  objectionable 
((uestlcHi.  The  minds  of  the  Jury  were  poi- 
soned, and  the  mischief  waa  done.  The  case 
comes,  I  think,  within  the  recent  cases  of 
People  V.  Mills,  94  Mich.  637,  54  N.  W.  488; 
People  V.  Gotsrtiall,  123  Mlcb.  474,  82  N.  W. 
274:  Gould  ▼.  Gregory,  126  Mich.  594,  65  N. 
W.  1077.  and  eases  therein  cited.  It  is  un- 
doubtedly true,  as  stated  by  counsel,  that  In 
the  heat  and  excitement  engendered  by  the 
trial  be  went  fnrttier  with  the  cross-examina- 
tion than  he  intended,  but  that  did  not  cnre 
tbe  misdiief  done  by  it 

S.  Did  the  coatt  err  in  refusing  the  ser- 
eral  requests  preferred  by  the  defendant? 
There  were  3S  of  these  requests,  all  of  wtilcb 
were  refused  eaicept  as  coirered  by  the  gen- 
eral charge.  We  shall  refer  to  only  such  of 
them  as  we  deem  ascessary  to  dJspoee  of  tbe 
case.  The  defendant  preferred  the  follow- 
ing requests:  "(13)  Tbe  second  count  in  the 
plalntltr's  deciasatlon  ebmrgoB  the  alienation 
of  his  wife's  afllectioiM  liy  means  of  adultery 
having  been  CMnmltted  with  her  by  the  de- 
fendant. Now,  I  charge  you  that  before  the 
plalntlfC  can  recover  under  this  count  he 
must  satisfy  yon  that  the  defendant  commit- 
ted adultery  with  the  plaintUf's  wife  sub- 
stantially at  the  time  and  place  and  under 
the  drcmnstanccs  allaged  by  the  piaintifF  In 
bis  declaration.  (14)  In  order  to  establish 
the  charge  of  adnitecy,  the  piaintifl  must  first 
prove  an  adulterous  disposition  on  the  part 
of  the  defendant  towards  Mrs.  Knickerbock- 
er; second,  an  adulterous  disposition  on  her 
part  toward  the  defendant;  and,  third,  the 
opportunity  for  the  gratification  of  this  adul- 
terous disposition.  If  any  one  of  these  ele- 
ments  Is   lacking,   the  plaintiff   must   tafl. 


Mere  opportunity  Is  not  snfflclent;  neither  Is 
the  adulterous  disposition  without  the  oppor- 
tunity sufllcient;  neither  woald  it  l>e  suffi- 
cient to  prove  an  adulterous  disposition  on 
the  part  of  tbe  defendant  coupled  with  the 
opportunity,  unless  the  piaintifl  goes  farther, 
and  proves  an  adulterous  disposition  on  tbe 
part  of  the  plaintlfl's  wife.  (15)  Tbe  offense 
of  adultery  Is  a  most  grave  and  serious  one, 
for  which  no  person  can  be  required  to  an- 
swer except  upon  distinct  and  positive  speci- 
fications, to  which  the  proof  must  be  strictly 
confined.  In  considering  the  evidence  pro- 
duced to  establish  this  charge,  the  testimony 
Is  always  to  be  examined  with  great  care  and 
solicitude,  the  character,  motives,  intelli- 
gence, memory,  and  credibility  of  the  witness- 
es should  be  considered  with  great  care,  and 
every  drcnmstance  welglied  and  considered. 
In  order  that  no  reasonable  donbt  of  guilt  re- 
main. When  I  say  'reasonable  doubt*  I  do 
not  mean  the  reasonal»le  doubt  which  tbe  law 
requires  In  the  trial  of  criminal  cases,  but 
that  reasonable  doubt  which  the  law  requires 
the  Jnry  shall  possess  in  the  decision  of  dvil 
causes  of  this  kind.  It  means,  in  cases  of 
this  kind,  simply  that  tbe  evidence  must  sat- 
isfy the  conscience  of  the  Jury  in  such  a  man- 
ner that  they  are  convinced  to  a  moral  cer- 
tainty that  the  offense  has  been  committed. 
(10)  It  Is  a  matter  of  common  knowledge 
that  a  large  proportion  of  such  charges  are 
fabricated,  and  that  they  are  often  allowed 
to  be  proved  by  incomplete  testimony.  This 
renders  it  necessary  that  Hie  jury  shoaild  ex- 
ercise the  utmost  care  in  considering  ttie  tes- 
timony, and  not  convict  unless  the  clialn  of 
circumstances  is  entirely  complete.  (17)  The 
plaintiff  cannot  recover  under  this  charge  if 
the  testimony  is  capable  of  being  reconciled 
in  favor  of  tbe  Innocence  of  the  defendant 
Befwe  the  plaintiff  can  recover,  the  testi- 
mony must  be  inconsistent  with  the  theory 
of  Innocence,  or  with  any  theory  except  that 
of  guilt  If  two  constructions  can  be  placed 
upon  the  testimony,  one  of  guilt  and  tbe  oth- 
er of  innocence,  it  is  your  duty  to  adopt  .the 
COTiBtmctlon  of  innocence."  Tbe  entire 
charge  of  the  court  upon  that  branch  of  the 
case  was  as  follows:  "Adaltery  Is  a  crime 
naturally  committed  in  secrecy,  and  It  is  not 
necessary.  In  order  to  convict  of  adultery,  to 
produce  ervidence  of  witnesses  who  claim  to 
have  caught  the  parties  In  tbe  act;  bat  it  la 
simply  necessary  to  eboyy  facts  and  circum- 
stances from  which,  if  found  to  exist  adul- 
tery may  be  naturally  inferred  as  the  natural 
result  of  such  circumstances.  Mere  oppor- 
txmlty  to  commit  adultery  Is  not  sufficient  to 
eslBbUsh  tbe  offense.  It  must  be  evidence  of 
■ach  facts  and  circumstances,  times  and 
places,  and  association  together,  as  would 
naturally  lead  a  man  of  ordinary  ease  and 
prudence  to  the  conclusion  that  such  parties 
WOK  having  lllldt  sexual  Intercourse.  And 
If  you  find  that  tbe  conduct  and  actions  of 
this  defendant  and  Mrs.  Knickerbocker  were 
aoch  as  to  convince  you  that  adultery  was 
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committed,  yon  'have  a  right  to  so  find,  even 
though  there  Is  no  witness  who  testifies  to 
seeing  them  engaged  In  the  unlawful  act. 
But  if  the  evidence  of  such  facts  and  circum- 
stances do  not  naturally  lead  to  that  conclu- 
sion when  viewed  in  the  light  of  men  of  ordi- 
nary care  and  prudence,  then  you  should  not 
find  this  defendant  guilty  of  adultery.  And 
you  are  to  determine  this  question  from  all 
of  the  evidence  bearing  upon  it,  giving  it  due 
and  careful  consideration,  that  you  may  just- 
ly determine  the  truth  or  falsity  of  this 
claim.  Gentlemen,  there  are  two  classes  of 
evidence,  namely,  direct  evidence,  wliich  Is 
evidence  ftom  eyewitnesses,  who  see  the 
things  about  which  they  testify;  and  circnm- 
stantlal  evidence,  which  is  evidence  of  facts 
and  circumstances,  which,  when  established, 
lead  the  mind  to  certain  conclusions  or  infer- 
ences taken  therefrom.  And  I  charge  yon 
that  circumstantial  evidence  and  direct  evi- 
dence are  both  equally  lawful  means  of  es- 
tablishing facts;  that  is  to  say,  the  law  recog- 
nizes circnmstantlal  evidence  to  be  as  con- 
vincing, when  it  does  convince,  as  direct  evi- 
dence. It  makes  no  difference  in  this  case 
as  to  plaintiff's  right  of  action,  whether  Mrs. 
Knickerbocker  was  willing  to  accept  pres- 
ents, or  receive  attentions,  or  have  sexual  in- 
tercourse with  the  defendant  or  not  If  you 
find  the  defendant  guilty  under  either  count 
in  this  declaration  and  the  instructions  I 
have  given  you,  her  willingness  to  contribute 
to  such  wrongs  would  not  relieve  defendant 
from  liability.  However,  this  testimony  la 
for  your  consideration  in  determining  the 
amount  of  damages,  if  you  come  to  that 
question." 

It  will  be  observed  that  the  thirteenth  re- 
quest is  not  covered.  I  think  It  a  propw 
statement  of  the  law.  and  it,  or  Its  equiva- 
lent, should  have  been  given.  See  Dunn  ▼. 
Dunn,  11  Mich.  284;  Oreen  v.  Oreen,  26 
Mich.  487;  Freeman  v.  Freeman,  81  Wis. 
236.  It  will  also  be  observed  that  the  prop- 
ositions involved  in  request  14  were  not  cov- 
ered by  the  general  charge.  What  I  have 
said  as  to  request  13  will  apply  with  equal 
force  to  this.  See  8  Am.  A  Bng.  Ency.  of 
Law  (2d  Ed.)  269;  Bishop  on  Divorce,  |  619; 
Freeman  v.  Freeman,  81  Wis.  236,  and  the 
many  cases  there  cited.  Request  16  was 
doubtless  intended  to  challenge  the  Jury  to 
the  gravity  of  the  charge.  It  does  not  con- 
tain a  correct  statement  of  the  law  as  to  the 
degree  and  weight  of  evidence  In  this  state 
as  applied  to  a  dvll  case.  It  is  not  neces- 
sary the  plaintlfl  should  sustain  his  case  by 
evidence  amonnting  to  a  moral  certainty; 
but  in  a  dvll  case,  as  well  as  in  a  criminal 
case,  the  charge  of  adultery  is  a  grave  and 
serious  one,  and  testimony  which  Is  intro- 
duced for  the  purpose  of  establishing  It 
should  be  examined  with  great  care.  The 
character,  motives,  intelligence,  and  credi- 
bility of  the  witnesses  should  be  weighed  in 
the  light  of  surrounding  circumstances.  If, 
as  a  result  of  all  the  evidence,  so  consid- 


ered, the  plaintiff  has  established  by  a  pre- 
ponderance of  proof  the  fact  of  adultery.  It 
would  be  the  duty  of  the  Jury  tu  so  find. 
While  the  request  to  charge  was  not  a  cor- 
rect statement  of  the  law,  I  think  the  learn- 
ed Jodge  failed  to  caution  the  jury  in  rela- 
tion to  the  gravity  of  the  offense  and  their 
duty  in  scrutinizing  the  testimony.  We  do 
not  regard  the  sixteenth  and  seventeenth  re- 
quests as  correct  statements  of  the  law.  The 
following  request  was  preferred:  '*The  long 
and  uniform  good  standing  and  reputation 
of  the  parties  charged  shooid  be  considered 
In  their  favor.  Farties  who  have  led  a  moral 
and  chaste  life  until  they  have  reached  the 
age  of  fifty  years  or  more  are  not  liable  of  a 
sudden  to  commit  this  act.  And  if  you  find 
that  the  uniform  standing  and  reputation  of 
the  parties  charged  In  tliis  case  has  always 
been  good,  that  fact  should  weigh  in  their 
favor,  and  be  taken  into  consideration  by 
you  In  arriving  at  your  verdict"  Instead  of 
giving  the  request,  the  court  said:  "The  de- 
fendant has  offered  evidence  of  liis  good 
character.  This  was  permitted,  because  this 
declaration  charges  him  with  commission  of 
a  crime;  that  is,  intending  to  commit  the 
crime  of  adultery.  Ton  are  instructed  that 
good  character,  if  established,  is  of  impor- 
tance to  a  person  charged  with  crime.  It 
is  not  unusual,  perhaps,  for  good  men  to 
commit  crime;  but  it  is  possible,  and  men 
who  stood  high  have  been  grullty.  Tou 
should  consider  whether  a  person  with  a 
good  character  would  be  less  liable  to  com- 
mit a  crime  than  one  with  a  bad  character. 
You  will  consider  this  evidence  with  all  the 
rest  and  give  the  defendant  all  the  benefit 
of  it  that  you  believe  him  entitled  to."  This 
question  was  passed  opon  in  Adams  v.  El- 
seffer  (Mich.)  92  N.  W.  772,  under  which 
decision  the  charge  of  the  circuit  judge  was 
even  more  favorable  to  the  defendant  than 
it  ought  to  have  been.  We  have  examined 
the  other  requests,  and  tlilnk  they  either 
ought  not  to  have  been  given  or  were  suffi- 
ciently covered  by  the  general  charge. 

7.  Did  the  court  err  in  his  charge  to  the 
jury?  It  is  the  claim  of  counsel  the  Judge 
in  his  charge  to  the  jury  gave  undue  prom- 
inence to  the  claim  of  the  plaintiff  and  the 
evidence  of  his  witnesses  in  support  of  it; 
that  this  was  the  more  detrimental  because 
he  failed  to  give  the  same  prominence  to  the 
claim  of  defendant  and  the  evidence  in  sup- 
port of  it  We  cannot  agree  with  this  con- 
tention of  counsel.  A  careful  reading  of  the 
charge  in  connection  with  the  record  con- 
vinces us  the  trial  Judge  made  a  successful 
effort  to  carefully  and  Impartially  prest-nt  to 
the  jury  the  claims  of  the  respective  parties. 

For  the  reasons  I  have  herein  IndicatiMl.  I 
think  the  judgment  ought  to  be  reversed, 
and  a  new  trial  ordered. 

MONTGOMERY,  J.  The  facts  are  suffi- 
ciently stated  in  the  opinion  of  the  Chief 
Justice.    I  agree  with  lilm  that  the  ch-cuit 
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judge  was  not  disqaaUfled.  I  also  agree 
tbat  the  plaintiff's  action  Is  not  barred  by 
the  fallnre  to  charge  adultery  in  terms  in 
the  answer  Interposed  In  the  chancery  case. 
There  is  no  doubt  that  a  bona  fide  defense 
was  made  in  that  cassk  It  would  be  going 
beyond  anything  held  In  Oleason  y.  Knapp, 
66  Mich.  291,  22  N.  W.  865,  56  Am.  Bep.  388 
(relied  upon  by  defendant's  counsel),  and  go- 
ing beyond  the  requirements  of  public  policy, 
to  hold  tbat  because  the  husband  (If  such 
were  the  fact)  chose  to  make  his  defense 
without  Introducing  that  element  he  is  bar- 
red from  maintainlDg  this  action  against 
another.  Much  less  can  It  be  said  that  the 
decision  of  this  court  In  the  divorce  case, 
rendered  long  after  the  trial  of  the  present 
case  at  the  circuit,  such  decision  being  upon 
a  question  of  fact,  can  or  should  have  the 
slightest  effect  upon  the  verdict  of  the  jury 
in  the  present  case.  I  also  agree  that  the 
court  was  right  in  excluding  the  testimony 
of  Mr.  and  Mrs.  Knickerbocker,  and  for  rea- 
sons sufBciently  stated  in  the  opinion  of  the 
Chief  Justice. 

Mrs.  Westbrook  was  called  as  a  witness 
for  defendant,  and  on  cross-examination  the 
following  questions  were  propounded  by 
plaintUTs  counsel.  The  answers  of  the  wit- 
ness and  the  rulings  of  the  court  are  also 
given.  "Q.  Let's  see,  you  lived  In  Detroit 
about  ten  or  eleven  years  ago?  A.  I  don't 
remember  Just  how  long  ago.  Q.  If  you, 
lived  there  about  ten  or  eleven  years  ago, 
what  business  were  you  in  then?  A.  Well, 
I  sewed.  Q.  Living  there  with  your  step- 
father? A.  No;  we  had  a  double  house,  and 
I  had  rooms  adjoining.  Q.  Who  lived  there 
with  yon,  if  anybody?  A.  My  daughters.  Q. 
At  one  time  there.  Isn't  it  a  fact  that  a 
certain  railroad  man  was  caught  in  bed  with 
yon?  A.  Never;  no,  sir,  never.  Mr.  Lyon: 
Tbat  is  Objected  to,  if  your  honor  please. 
The  Court:  The  objection  is  good.  Mr. 
Lyon:  And  we  wish  to  have  an  exception  on 
the  recoil  to  counsel  asking  it  Q.  And 
didn't  your  own  stepfather  talk  with  yon 
about  it,  and  accuse  you  of  It?  A.  Never. 
Mr.  Lyon:  Now  we  object;  if  your  honor 
please,  to  counsel  asking  these  questions. 
The  Court:  The  objection  is  good."  It  is 
insisted  that  the  propounding  of  these  ques- 
tions constituted  such  misconduct  on  the 
part  of  counsel  as  calls  for  a  reversal  of  the 
Judgment.  This  contention  apparently  pro- 
ceeds upon  the  view  that  proof  of  want  of 
chastity  is  not  admissible  for  the  purpose  of 
impeachment,  and  that,  as  this  must  have 
been  known  to  plaintiff's  counsel,  he  should 
be  held  to  have  abused  his  privilege  in  put- 
ting the  questions  quoted.  It  is  true  tbat  as 
original  testimony  for  the  purpose  of  direct 
impeachment  the  want  of  chastity  of  a  fe- 
male witness  cannot  be  shown.  It  was  also 
held  in  People  t.  Mills,  94  Mich.  637,  54  N. 
W.  488,  tbat  it  was  not  error  to  exclude  the 
inquiry  attempted  in  that  case  on  cross-ex- 
aBolitttlon.    The  statement  in  the  opinion  is 
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vary  brief,  and.  If  understood  as  holding 
that  the  court  may  not,  in  its  discretion,  per- 
mit, on  cross-examination,  an  inquiry  into 
the  past  life  of  a  female  witness,  and  an  in- 
quiry as  to  her  chastity,  is  misleading.  In 
People  V.  Harrison,  93  Mich.  595,  53  N.  W. 
726,  Mr.  Justice  Durand,  speaking  for  the 
court,  said  of  such  an  Inquiry:  "It  was  the 
duty  of  the  circuit  Judge  upon  the  cross- 
examination  of  the  witness  to  permit  such 
reasonable  interrogation  ui)on  the  subject  as 
would  fairly  disclose  to  the  Jury  her  true 
character,  and  thus  enable  them  to  Judge  of 
the  weight  which  should  be  given  to  her  tes- 
timony." It  was,  however,  held  that  the 
court  had  not  abused  hia  discretion  in  the 
limit  placed  upon  the  Inquiry  In  that  case. 
The  cases  are  numerous  which  hold  that  on 
cross-examination  of  a  vrltness  the  test  Is 
not  whether  the  question  propounded  would 
be  proper  if  put  to  another  witness  for  pur- 
poses of  impeachment,  but  tbat,  on  the  con- 
trary, within  limits  fixed  by  the  discretion 
of  the  trial  court,  the  Jury  may  be  made  ac- 
quainted, through  the  cross-examination, 
with  the  past  life  and  character  of  the  wit- 
ness, and  that  only  In  case  of  a  clear  abuse 
of  such  discretion  will  the  appellate  court 
reverse  the  ruling  of  the  trial  Judge.  Beebe 
V.  Knapp,  28  Mich.,  at  page  72;  Leland  v. 
Kautb,  47  Mich.  508,  11  N.  W.  292;  Mc- 
Brlde  v.  Wallace,  62  Mich.  464,  29  N.  W.  75. 
In  my  Judgment  it  would  not  have  been 
reversible  error  for  the  circuit  Judge  to  have 
permitted  an  answer  to  the  questions  put. 
The  matter  was  within  his  discretion  within 
the  rule  of  the  cases  cited;  but  even  if  the 
inquiry  was  not  admissible,  it  would  by  no 
means  follow  that  the  propounding  of  these 
questions  In  the  apparent  good  faith  belief 
that  they  were  competent  should  be  held  re- 
versible error.  The  lawyer  is  not  bound  to 
guaranty  tbat  his  position  on  the  legal  ques- 
tions that  arise  diu*ing  the  progress  of  a 
trial  shall  in  all  cases  be  unassailable.  To 
Imifose  such  a  burden  upon  counsel  would 
render  fair  discussion  of  legal  questions  im- 
possible, and  would  withdraw  from  the  trial 
Judge  the  great  aid  now  derived  from  argu- 
ments of  counsel.  The  law  is  not  so.  In 
addition  to  the  cases  which  have  held  that 
even  when  questions  relating  to  the  past 
life  of  the  witness,  which,  in  the  opinion  of 
this  court  should  have  been  excluded,  have 
been  answered,  yet  the  court  would  refuse 
to  disturb  the  ruling  on  the  ground  that  the 
circuit  Judge's  discretion  would  not  be  Inter- 
fered with  (as  In  Beebe  v.  Knapp;  Thread- 
gool  V.  Lltogot  22  Mich.  272),  it  has  been 
held  that  where  questions  along  this  line 
are  excluded,  the  propoimdlng  of  such  ques- 
tions in  good  faith  does  not  constitute  er- 
ror. People  V.  Palmer,  105  Mich.  579,  63 
N.  W.  656.  See,  also,  Fosdick  v.  Van  Ars- 
dale,  74  Mich.  805.  41  N.  W.  931.  and  Prentls 
V.  Bates,  93  Mich.  235,  63  N.  W.  153,  17  L. 
K.  A.  484,  in  which  my  own  views  are  set 
forth    at   length.    People   ▼.   Gotshall,    123 
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Mich.  474,  82  N.  W.  274,  Is  not,  when  fairly 
construed,  out  of  harmony  with  these  cases, 
for  In  that  case  want  of  good  faith  was  ap- 
parent The  case  of  Gould  v.  Gregory,  126 
Mich.  594,  85  N.  W.  1077,  follows  People  v. 
Gotshall. 

Error  Is  assigned  upon  the  refusal  to  give 
the  defendant's  thirteenth  request,  which,  in 
substance,  asked  an  Instruction  that,  hefore 
the  plaintiff  could  recover  under  the  second 
count,  the  jury  must  he  satisfied  that  the  de- 
fendant committed  adultery  with  the  plain- 
tiff's wife  Buhstantlally  at  the  time  and  place 
and  under  the '  circumstances  alleged.  I 
think  the  charge  of  the  court  very  clearly 
limited  the  Jury, 'as  to  the  adultery  charge, 
to  the  time  fixed  in  the  declaration,  and 
that  It  was  not  error  to  refuse  to  give  this 
instruction.  The  fourteenth  request  was  as 
follows:  "In  order  to  establish  the  charge 
of  adultery,  the  plaintiff  must  first  prove  an 
adulterous  disposition  on  the  part  of  the  de- 
fendant towards  Mrs.  Knickerbocker;  sec- 
ond, an  adulterous  disposition  on  her  part 
towards  the  defendant;  and,  third,  the  op- 
portunity for  the  gratification  of  this  adul- 
terous disposition.  If  any  one  of  these  ele- 
ments is  lacking,  the  plalntifC  must  fail. 
Mere  opportunity  Is  not  sufficient;  neither  is 
the  adulterous  disposition  without  the  op- 
portimity  sufficient;  neither  would  it  be  suf- 
ficient to  prove  an  adulterous  disposition  on 
the  part  of  the  defendant,  coupled  with  the 
opportunity,  unless  the  plaintiff  goes  farther, 
and  proves  an  adulterous  disposition  on  the 
part  of  the  plaintiff's  wife."  This  request 
ignores  the  fact  that  there  was  testimony 
which  came  very  near  being  direct  evidence 
of  adulterous  intercourse,  and  by  Its  pecu- 
liar, argumentative  phraseology  was  well 
calculated  to  give  the  Jury  to  understand) 
that  the  various  elements  named  must  he 
established  by  distinct  and  segregated  testi- 
mony. Such  an  instruction  could  not  have 
furnished  a  clearer  guide  than  that  gj^ven, 
viz.:  "Mere  opportunity  to  commit  adul- 
tery is  not  sufficient  to  establish  the  offense. 
It  must  be  evidence  of  such  facts  and  cir- 
cumstances, times  and  places,  and  associa- 
tion together  as  would  naturally  lead  a  man 
of  ordinary  care  and  prudence  to  the  con- 
clusion that  such  parties  were  having  Illicit 
sexual  intercourse."  The  Jury  could  not  fall 
to  understand  from  this  that  the  disposition 
to  commit  adultery  must  be  present 

The  refusal  to  give  the  Instruction  asked 
as  to  the  effect  to  be  given  to  the  defendant's 
evidence  of  previous  good  character  was  not 
error,  for  the  reason  that  the  defendant  had 
greater  benefit  from  this  testimony  than  he 
was  entitled  to.  The  evidence  was  not  ad- 
missible. Adams  V.  Elseffer  (Mich.)  92  N. 
W.  772. 

I  am  satisfied  that  the  question  of  fact 
was  fairly  submitted  to  the  Jury,  that  there 
was  ample  testimony  to  support  the  finding, 
and  that  If  the  defendant  has  been  in  any 
way  wronged,  it  is  not  In  our  power,  keep- 


ing within  the  lines  of  our  duty,  to  inter- 
pose. 
The  Judgment  should  be  affirmed. 

HOOICER,  J.,  concurred  with  MONTGOM- 
ERY, J. 

CARPBNTEK,  J.  I  agree  in  the  conclusion 
reached  by  Justice  MONTGOMERY,  and,  ex- 
cept as  herein  stated,  I  concur  in  his  opin- 
ion. I  agree  that  we  should  not  reverse 
the  case  because  of  the  questions  Imputing 
want  of  chastity  asked  witness  Mrs.  West- 
brook  by  plaintiCTs  counsel.  I  agree  with 
Justice  MONTGOMERY  that  we  should  saj 
that  the  asking  of  these  questions  did  not 
constitute  reversible  error,  because  It  is  pre- 
sumed they  were  asked  in  good  faitli,  undev 
the  belief  that  the  Inquiry  was  within  the 
discretion  of  the  trial  Judge.  This  is  as  far 
as  it  Is  necessary  to  go,  and  it  is  as  far  as  1 
think  we  should  go  in  the  case.  I  therefore 
express  no  opinion  on  the  proposition  that  it 
would  not  have  been  reversible  error  for  the 
circuit  Judge  to  have  permitted  an  answer 
to  these  questions. 

GRANT,  J.,  did  not  sit 


GREGORY  V.  DETROIT  UNITED  RY.  00. 
(Supreme  Court  of  Michigan.     Dec.  7,  1904.^ 

BTBBBT  BAILBOADS— NEGLIOENOB  —  CORSTBCC- 
TION  OF  TRACK— BAIZ.8  ABOVE  8TBEIT  SUB- 
FACE — OVEBTUBNING  OF  VEHIOLE— PEB80NAL 
INJURIES— BVIOEItCE—-ADMISSIBIUTr  —  BCF- 
nOIKMCY— INSTBUCnON. 

1.  In  an  action  for  injuries  to  plaintiff  from 
the  overturning  of  his  cutter  in  striking  the 
rails  of  the  defendant's  track,  which  were  al- 
leged to  have  been  negligently  left  above  the 
surface  of  the  street  where  the  sole  question 
was  the  condition  of  the  street  and  whether  its 
condition  was  negligence,  evidence  of  prior  ac- 
cidents of  a  similar  character  at  th»  same  placr 
was  inadmissible. 

2.  An  instruction  that  If  the  Jury  believed 
that  any  witness  for  defendant  testified  under  a 
fear  of  losing  bis  employment,  or  a  desire  to 
avoid  censure,  or  fear  of  offending,  or  a  desire 
to  please  his  employer,  such  fnct  might  be  con- 
sidered In  determining  the  weight  to  be  given 
to  his  testimony,  was  erroneous,  when  not 
coupled  with  any  caution  that  the  jury  would 
not  be  justified  In  drawing  unfair  inferences 
simply  because  the  witnesses  were  employes, 
and  there  was  nothing  In  the  testimony  itself  ei 
in  the  manner  of  the  witnesses  to  justify  the 
conclusion  that  the  testimony  was  tainted  in 
the  manner  suggested  by  the  instruction. 

3.  Where  none  of  the  witnesses  for  the  plain- 
tiff who  testified  as  to  the  condition  of  defend- 
ant's track  where  the  accident  occurred  had 
made  such  an  examination  as  entitled  their  tesi- 
timony  to  much  weight,  hut,  on  the  contrarj. 
eight  for  the  defendant  testified  to  a  careful 
examination,  and  that  it  was  in  good  condition 
— two  of  them  being  officers  of  the  village  in 
which  the  accident  occtirred  —  a  verdict  for 
plaintiff  was  contrary  to  the  clear  weight  of 
the  evidence. 

Error  to  Circuit  Court  Oakland  County: 
George  W.  Smith,  Judige. 
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Action  bj  Allen  J.  Gregory  against  tbe 
Detroit  United  Hallway  Company.  Judg- 
ment for  plalntUI,  and  defendant  brings  er- 
ror.    Reversed. 

Defendant's  road  runs  tlirougb  the  Tillage 
of  Oxford.  The  main  street  (Washington) 
extends  north  and  south  through  tbe  village. 
The  track  is  laid  in  the  center  of  the  street 
Oh  reaching  Oxford  street  the  track  turns 
by  a  very  sharp  curve  from  Washington  into 
Oxford  street  A  guard  rail  is  placed  be- 
tween the  main  or  running  rail  near  the  In- 
ner line  of  the  curb,  and  fastened  to  the 
inner  rail  by  a  cast-iron  plug  placed  between 
the  guard  and  main  rails.  A  bolt  passes 
through  both  rails,  and  the  plug  securely 
fastens  all  together.  The  guard  rail  was 
IMi  inches  from  the  main  rail,  and  a  half 
inch  higher.  This  device  answers  the  same 
purpose  as  grooved  rails  and  curves  in  paved 
streets.  The  guard  rail  is  necessary  for  the 
operation  of  the  cars.  Plaintiff  on  February 
1.  1903,  was  riding  in  bis  cutter,  and  crossed 
the  track  where  was  located  this  guard  rail. 
He  claims  that  the  runners  of  his  cutter 
struck  the  Inner  or  main  rail,  and  that  his 
•-•litter  was  thereby  overturned  and  he  was 
injured.  This  suit  Is  brought  to  recover 
damages.  The  negligence  charged  consists 
in  leaving  the  main  rails  above  the  surface 
of  the  street  The  plaintiff  recovered  ver- 
dict and  judgment. 

Brennan,  Donnelly  &  Van  De  Mark,  Frank 
H.  Jenkins,  and  James  H.  Lynch,  for  appel- 
lant   Kinsman  &  Arnold,  for  appellee. 

GRANT.  J.  (after  stating  the  facts).  1. 
Tlie  first  aBsignment  of  error  arises  upon  the 
admission  of  testimony.  Evidence  was  re- 
ceived, under  objections  and  exception,  to 
show  prior  accidents  of  a  similar  character 
at  this  same  place.  Such  testimony  is  only 
admissible  to  show  notice'  and  knowledge  of 
the  defects.  Grand  Rapids  &  Indiana  Ry. 
Go.  T.  Huntley,  38  Mich.  537,  31  Am.  Rep. 
;J21;  Corcoran  v.  City  of  Detroit  95  Mich. 
84,  64  N.  W.  692;  Alberts  t.  Village  of  Ver- 
non, 96  Mich.  549,  55  N.  W.  1022.  Defend- 
ant's counsel  upon  the  trial  admitted  that  the 
condition  of  the  rails  and  street  at  this  point 
was  the  same  as  it  bad  been  from  the  Ist 
of  December  previous.  The  sole  question, 
therefore,  was  the  condition  of  the  street 
and  whether  its  condition  was  negligence. 
Proof  of  prior  accidents  was  immaterial,  and 
would  naturally  tend  to  prejudice  the  de- 
fendant 

2.  Error  Is  assigned  upon  the  following  In- 
struction: "If  you  believe  that  any  of  the 
-witnesses  testified  under  a  fear  of  losing  bis 
employment  or  a  desire  to  avoid  censure  or 
fear  of  offending,  or  a  desire  to  please  his 
employer,  then  such  fact  may  be  taken  into 
consideration  in  determining  the  degree  of 
weight  which  ought  to  be  given  to  the  testi- 
mony of  such  witnesses."  This  charge  ciiuld 
have  been  applicable  to  none  other  than  the 


witnesses  for  the  defendant  We  find  noth- 
ing in  this  record  to  Justify  this  instruction. 
The  language  Is  identical  in  substance  vtith 
that  which  was  condemned  by  this  court  in 
Marquette,  etc.,  R.  Co.  v.  Kirkwood,  45  Mich. 
61.  7  N.  W.  209,  40  Am.  Rep.  453.  In  that 
case  the  court  instructed  the  Jury  that,  If 
they  found  it  necessary  to  consider  the  tes- 
timony given  by  the  agents  and  employes 
of  the  railroad  company,  they  should  bear 
In  mind  the  Interest  they  have  In  protecting 
their  company  and  shielding  themselves 
from  blame.  The  reason  for  condemning 
such  Instructions  is  found  on  pages  63,  54, 
45  Mich.,  pages  271,  272,  7  N.  W.,  40  Am. 
Rep.  453,  and  we  need  not  restate  it  here. 
The  effect  of  such  an  instruction  Is  apparent 
In  this  case,  for  the  overwhelming  weight  of 
the  evidence  on  the  part  of  the  employes  of 
tbe  defendant,  who  put  down  the  planking 
at  this  place  and  who  examined  It  shows 
that  the  planking  was  flush  with  the  main 
rails;  and,  if  It  was,  it  Is  conceded  that 
there  is  no  liability.  Possibly  counsel  may 
not  commit  error  In  criticising  witnesses  up- 
on this  ground,  but  that  is  a  very  different 
thing  from  the  Judge  calling  attention  to  it 
In  the  language  of  this  Instruction.  The  ef- 
fect of  such  an  instruction,  standing  alone, 
Is  to  permit  the  Jury  to  set  aside  the  testi- 
mony of  the  most  reliable  and  truthful  wit- 
nesses simply  because  they  are  employes. 
This  instruction  was  not  coupled  with  any 
caution  that  the  Jury  would  not  be  Justified 
In  drawing  unfair  Inferences  simply  because 
they  were  employes.  This  instruction  Is  very 
different  from  that  given  In  McDoneil  v. 
Rifle  Boom  Co.,  71  Mich.  61,  (50,  38  N.  W. 
081,  and  lively  v.  G.  R.  &  I.  R.  Co.  (Mich.) 
100  N.  W.  894.  In  order  to  Justify  the  above 
instruction,  there  must  be  something  in  tbe 
testimony  Itself  or  In  the  manner  of  the  wit- 
ness to  Justify  the  conclusion  that  the  wit- 
ness' testimony  Is  tainted  by  fear  of  losing 
his  employment  of  offending,  or  a  desire  to 
avoid  censure,  or  to  please  his  employer.  In 
cases  where  corporoHons  or  individuals  do- 
ing a  large  business  are  litigants,  the  great 
majority  of  the  witnesses  are  employes,  and, 
when  instructions  of  this  kind  are  deemed 
proper,  they  should  be  coupled  with  the  cau- 
tion above  Indicated.  In  Lovely  v.  G.  R.  & 
I.  R.  Co.  this  court  cautioned  the  Jury  that 
"no  inference  unfair  to  men  should  be  drawn 
because  they  are  In  the  employ  of  the  rail- 
road company." 

8.  Defendant  made  a  motion  for  a  new 
trial  on  the  ground  that  the  verdict  was  con- 
trary to  the  clear  weight  of  the  evidence. 
None  of  the  witnesses  for  the  plaintiff  who 
testified  as  to  whether  there  was  any  plank- 
ing there,  or  as  to  its  condition  if  there  was, 
made  such  an  examination  as  entitled  their 
testimony  to  much  weight.  On  the  contrary, 
eight  for  the  defendant  testified  to  a  careful 
examination,  and  that  the  planking  was  flush 
with  the  top  of  the  rails  and  In  good  condi- 
tion.    Two  of  these  witnesses^wore  viilagt 
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officers.  Tbe  case  falls  wtthin  Ck>le  ▼.  De- 
troit Electric  Ry.  Co.  (Mich.)  92  N.  W.  83S; 
Brassel  r.  Minneapolis,  etc..  R.  Co.,  101  Mich. 
B,  B9  N.  W.  420;  Whipple  t.  M.  C.  a  Co., 
130  Mich.  460,  90  N.  W.  287.  The  court 
should  have  granted  the  motion. 

Judgment  reversed  and  new  trial  ordered. 
The  other  Justices  concurred. 


MALLAR  T.  MALLARIAN. 
(Supreme  Court  of  Michigan.     Dec   7,   1804.) 

KOKTOAOES— S'0BE0IX>8trBB— DEFIOIEHOT  DKCBXK 
— BEOEKFTIOR— SUIT  TO   BET  ASIDE   SAIX. 

1.  Where  a  mort^gee  bid  in  the  property  at 
less  than  one-half  its  valae,  and  sought  to  re- 
cover the  residue  under  a  deficiency  decree,  by 
garnishment  proceedings,  but  was  unsuccessful, 
and  the  mortgagor  then  redeemed  and  sold  the 
property,  the  mortgagee  could  not  assert,  in  a 
suit  to  set  aside  the  mortgage  sale,  that  it  was 
invalid,  he  having  chosen  his  remedy,  and  not 
being  in  a  position  to  sa^  ttiat  he  was  ignorant 
of  the  law  in  not  knowmg  that  defendant  had 
a  right  to  redeem. 

Hooker,  J.,  dissenting. 

Appeal  from  Circuit  (>>nrt,  Wayne  County, 
In  Chancery;   Joseph  W.  Donovan,  Judge. 

Suit  by  John  H.  Mallar  against  Dicliron 
H.  Mallarian.  From  a  decree  in  favor  of 
defendant,   complainant  appeals.     Affirmed. 

Robert  T.  Speed,  for  appellant.  Anderson 
&  Racltham,  for  appellee. 

GRANT,  J.  Complainant  foreclosed  a 
mortgage  executed  by  defendant  to  blm. 
Decree  was  duly  entered,  and  also  a  per- 
sonal decree  for  any  deficiency  that  might 
result  upon  the  sale.  The  sale  was  made, 
the  land  bid  in  by  the  complainant  for  $300 
(although  be  testified  that  he  bid  only  $200), 
and,  at  the  Instance  of  the  complainant,  the 
sale  confirmed.  A  few  days  after,  he 
brought  suits  upon  the  decree  for  deficiency 
against  defendant,  and  Issued  writs  of  gai^ 
nishment.  The  return  of  the  garnishee 
showed  an  indebtedness  of  only  $9.47.  De- 
fendant, within  the  time  allowed  by  law, 
redeemed  the  sale.  Complainant  refused  to 
receive  the  redemption  money,  and  filed  a 
petition  to  set  aside  the  sale  for  two  reasons: 
(1)  Because  no  notice  of  sale  was  posted 
as  required  by  law;  (2)  because  the  sale  was 
not  made  by  any  one  authorized  by  the  de- 
cree. We  deem  It  unnecessary  to  determine 
whether  either  of  the  objections  is  valid. 
Hie  entire  proceedings  were  conducted  un- 
der the  direction  of  the  complainant  and  his 
solicitor.  Omplainant  testified  that  ttae  land 
was  worth  $700.  According  to  the  return 
of  the  officer,  the  land  was  sold  to  the  com- 
plainant for  $300.  According  to  the  com- 
plainant's testimony  upon  the  hearing  of  this 
petition,  be  bid  only  $200.  The  defendant 
treated  the  sale  as  valid,  and  redeemed  there- 
from, as  the  law  authorized  him  to  do,  and 
Immediately  sold  and  deeded  the  land  to  his 
brother.    Complainant,  la  my  Judgment  cas- 


not  now  be  permitted  to  anert  the  Invalidity 
of  his  sale  from  which  be  has  received  aU 
that  the  law  gives  him.  Had  be  bid  off  the 
land  at  something  near  its  fair  value,  and 
the  defendant  bad  redeemed,  complainant 
would  have  been  satisfied.  It  is  urged  that 
it  Is  unfair  in  the  d^endant  being  allowed 
to  redeem  from  this  sale  and  immediately 
sell  the  land,  thereby  preventing  the  de- 
cree for  the  deficiency  to  be  realized  there- 
from by  execution.  Complainant  deliberately 
sought  to  obtain  more  by  his  conduct  than 
he  was  entitled  to,  for  he  bid  In  the  property 
at  less  than  one-half  Its  value,  and  intended, 
from  his  testimony,  to  bid  It  in  for  less  than 
one- third  Its  value,  and  to  recover  the  residue 
from  the  defendant  on  the  personal  decree. 
The  conduct  of  one  is  no  more  commendable 
In  morals  than  is  the  conduct  of  the  other. 
If  the  defendant  is  solvent,  the  complainant 
can  realize  from  bis  sale  what  he  Intended 
to.  If  be  is  not  now  and  never  shall  be- 
come solvent,  complainant  must  lose  It.  In 
either  event  he  has  deliberately  chosen  his 
remedy,  and  will  not  now  be  heard  to  say 
that  be  was  Ignorant  of  the  law  In  not  know- 
ing that  tbe  defendant  bad  the  right  to  re- 
deem. 

I  think  the  decree  should  be  affirmed,  with 
costs. 

MOORE,  0.  J.,  and  CARPENTER  and 
MONTGOMERY,  JJ,  concurred  with 
GRANT,  J. 

HOOKER,  J.  (dissenting).  The  complain- 
ant filed  a  bill  to  foreclose  a  mortgage,  and 
obtained  a  decree  requiring  defendant  to  pay 
$901,  falling  In  which  the  premises  were  to 
be  sold  at  foreclosure  sale  by  or  under  direc- 
tion of  the  sherifr.  On  November  15,  1902, 
the  premises  were  sold  under  the  decree  for 
$300,  by  one  Van  Wyck,  and  the  complain- 
ant was  present  and  became  the  purchaser, 
acting  under  InstructlonB  from  his  counsel. 
The  report  of  sale  was  filed  by  the  sberiff, 
and  shows  that  he  sold  the  premises  for 
$300  to  the  complainant,  and  that  there  -was 
a  deficiency  of  $671.72,  and  on  December  15, 
1902,  a  decree  for  ttae  deficiency  was  made. 
On  December  20,  1902,  complainant  sued  the 
defendant  in  Justice  court  in  Detroit  to  re- 
cover the  amount  due  on  the  decree  for  the 
deficiency,  and  a  writ  of  garnishment  was 
served  on  the  Calvert  Lithographing  Com- 
pany. The  principal  action  was  dismissed 
on  the  return  day,  and  a  new  action  was  be- 
gun in  the  circuit  court  upon  the  same  day. 
The  Calvert  Company  was  again  garnished, 
and  on  January  13,  1002,  filed  its  disclosure. 
We  are  not  informed  what  the  disclosure 
showed,  or  what  has  become  of  the  proceed- 
ings instituted  in  the  circuit  court  Mean- 
time, and  soon  after  the  action  was  com- 
menced in  the  Justice  court,  the  defendant 
redeemed  the  property  for  $3(^20,  and  on 
the  same  day  conveyed  the  premises  to  hla 
brother  for  $303.25.     Tlie  comfdainant  r»- 
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fnsed  to  receive  the  redemption  money,  and 
afterwards  filed  a  petition  alle^ng  the  fore- 
going facts,  and  that  the  proceedings  to  sell 
the  land  were  irregular,  and  the  sale  void, 
and  praying  that  the  same  be  set  aside,  to- 
gether with  the  decree  for  the  defldency,  and 
for  other  relief.  The  prayer  of  the  petition 
was  denied  upon  the  bearing,  and  complain- 
ant has  appealed. 

Complainant's  proposition  appears  to  be 
that  the  sale  was  absolutely  void,  and  there- 
fore he  has  a  right  to  have  It  set  aside,  re- 
gardless of  his  own  participation  In  it.  The 
grounds  upon  which  It  was  claimed  that  the 
sale  was  void  are:  (1)  Because  no  notice  of 
sale  was  posted;  (2)  because  the  sale  was 
made  by  one  not  authorized  by  the  decree; 
(3)  because  the  publication  was  commenced 
before  the  decree  was  entered;  (4)  because 
tbe  proceedlngrs  were  not  enrolled  previous 
to  the  time  that  the  sale  was  made.  Of 
these  the  last  two  are  abandoned  by  counsel, 
as  shown  by  his  brief.  Was  there  proof  of 
notice  of  the  sale?  The  report  of  the  sheriff 
contains  the  statement  that:  'TTbat  previous 
to  said  sale  I  caused  notice  thereof  to  be 
publicly  advertised  for  six  successive  weeks, 
as  follows,  viz.:  By  causing  printed  notices 
thereof  to  be  fastened  up  at  least  six  weeks 
prior  to  tbe  day  said  premises  were  adver- 
tised to  be  sold,  in  three  public  places  in  the 
city  of  Detroit,  county  of  Wayne  and  state 
of  Michigan,  where  said  premises  were  to 
be  sold,  an  affidavit  showing  the  fastening 
np  of  which  notices  is  hereto  annexed,  mark- 
ed 'Elxhlblt  A,'  and  made  a  part  of  this,  my 
r^K>rt;  and  by  causing  a  notice  of  such  sale 
to  be  printed  once  In  each  week  during  the 
time  preceding  said  sale  In  tbe  Detroit  Legal 
News,  a  public  newspaper  printed  In  said 
county  of  Wayne,  as  appears  by  affidavit 
following  this  report,  marked  'Bxhlbit  B,' 
which  notice  contained  a  description  of  the 
mortgaged  premises."  The  afDdavlts  refer- 
red to  were  not  attached,'  and  the  statement 
quoted  Is  the  only  evidence  contained  In  the 
record  of  a  publication  or  posting  of  notice 
of  the  sale.  This  was  Insufficient  to  justify 
confirmation,  as  has  been  held  In  the  cases 
of  Perrlen  v.  Fetters,  36  Mich.  235,  and  New 
Torfc  Baptist  Union  v.  Atwell,  95  Mich.  239, 
54  N.  W.  700.  In  tbe  case  of  Grand  Rapids 
National  Bank  v.  Krftzer,  116  Mich.  688,  75 
N.  W.  90,  doubt  was  expressed  of  the  right 
to  question  collaterally  the  return  of  an  of- 
ficer after  confirmation.  If  it  cannot  be  so 
questioned.  It  must  follow  that  the  absence 
of  the  affidavits  Is  an  Irregularity,  which 
does  not  render  the  sale  absolutely  void. 
See  AverlU  v.  Jackson  Bank,  114  Mich.  20, 
72  N.  W.  16.  In  the  case  of  New  York  Bap- 
tist Union  V.  Atwell,  95  Mich,  239,  54  N.  W. 
760,  a  title  resting  upon  a  deed  was  not 
sustained,  in  an  ejectment  case,  for  want  of 
proper  notice.     In  that  case,  however,  the 


affidavits  were  attached,  and  failed  to  show 
a  posting  In  the  township  as  required  by  the 
statute.  It  is  also  true  that  the  case  may 
be  said  to  have  gone  off  on  another  and 
Jurisdictional  question.  It  is  a  general  rule 
that  confirmation  of  a  sale  is  an  adjudica- 
tion of  the  regularity  of  the  proceedings. 
See  12  A.  &  E.  Enc.  of  Law  (1st  Ed.)  219; 
Id.  (2d  Ed.)  vol.  17,  p.  993,  and  cases  cited. 
Again,  sales  may  be  confirmed  by  the  acts 
of  the  parties.  The  defendant,  who,  of  all 
the  parties,  would  seem  to  have  tbe  better 
right  to  complain,  has  acquiesced  in  this 
sale,  and  paid  the  money  to  redeem  from  It, 
thereby  waiving  any  question  of  regularity 
of  the  sale.  This  case  is  novel  In  one  par- 
ticular; i.  e.,  tiiat  it  is  tbe  complainant  and 
purchaser  who  seeks  to  set  aside  the  sale, 
while  the  defendant  asks  to  have  it  tns- 
talned.  It  Is  claimed  that  the  former  should 
be  estopped  from  questioning  the  proceed- 
ings, but,  If  an  estoppel  In  pals  may  have 
such  an  ^ect  in  any  case,  some  of  the  ele- 
ments are  lacking  here.  Tbe  defendant  has 
not  paid  his  debt  He  lias  so  managed  as 
to  pay  $300,  and  get  his  property  back  by  a 
redemption,  and  then  by  Immediately  deed- 
ing to  his  brother  for  a  nominal  considera- 
tion beyond  the  amount  required  to  redeem 
has  placed  the  property  beyond  reach.  The 
brother  can  be  protected  by  the  return  of 
bis  consideration,  and  we  do  not  attach  much 
importance  to  the  fact  that  the  complainant 
bid  less  than  the  property  was  worth.  He 
is  a  fordgner  by  birth,  and  apparently  sap- 
posed  that  he  was  obtaining  a  complete  title, 
not  subject  t»  redemption,  and  it  was  but 
natural  thart  he  should  try  to  buy  at  a  low 
price.  The  propriety  of  denying  this  relief 
by  way  of  punishment  is  doubtful,  especially 
as  the  defendant  as  well  as  the  complainant 
would  be  benefited  by  a  sale  at  an  advanced 
price.  It  seems  manifest  that  In  punishing 
the  complainant  by  denying  this  relief  we 
are  assisting  tbe  complainant  to  escape  a 
Just  liability  by  placing  tbe  property  beyond 
the  reach  of  an  execution  for  the  deficiency. 
There  is  and  should  be  a  large  discretion  In 
the  circuit  Judge  upon  such  questions  as 
this,  with  which  we  would  not  lightly  Inter- 
fere, but  tbe  denial  of  relief  Ui  this  instance 
clearly  works  injustice,  and  we  may  proper- 
ly review  and  correct  the  decision. 

It  is  said  that  we  should  refuse  this  relief 
for  the  reason  that  the  complainant  has  not 
offered  to  bid  a  larger  snm  upon  another  sale, 
but,  while  this  may  reasonably  be  required 
where  the  defendant  seeks  to  obtain  a  re- 
sale, no  such  earnest  of  good  faith  is  re- 
quired here. 

The  order  should  be  reversed,  and  the  pray- 
er of  the  petition  granted,  but  without  costs 
of  this  proceeding.  It  should  also  be  con- 
ditioned on  his  payment  of  the  expenses  of 
a  resale. 
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CARR  et  aL  ▼.  CARR 
(Supreme  Coart  of  Michigan.     Dec.  7,   1904.) 

MOBTGAOES—FORBCLOSnBB— LIMITATIONS  —  AO- 
KNOWLBDOIIENT  OF  DBBT— PAYMENTS  —  KVI- 
DBNCE  —  WITNESSES  —  COMPETENCY — TKAN8- 
ACTIONB  WITU   DECEASED  PERSON. 

1.  Where,  in  a  suit  to  restrain  the  foreclosure 
of  a  mortgage,  defendant  filed  a  cross-bill  for 
foreclosure,  and  the  court  found  that  limitations 
pleaded  had  not  run  against  the  mortgage,  but 
rendered  jiulgnient  onl^  for  a  small  part  of  the 
alleged  deht,  from  which  plaintiffs  did  not  ap- 
peal, the  decision  of  the  issue  of  limitations 
was  not  reviewable  on  defendant's  appeal. 

2.  In  a  suit  by  the  heirs  of  a  mortgagor  to 
restrain  the  foreclosure  of  the  mortgage,  de- 
fendant's testimony  that  he  had  received  a  pay- 
ment within  15  years  in  a  letter  from  the  mort- 
gagor, which  he  claimed  had  been  destroyed, 
was  inadmissible,  since  it  related  to  a  matter 
which,  if  true,  was  equally  within  the  knowl- 
edge of  the  deceased  mortgagor. 

3.  Where  the  wife  of  a  mortgagee  had  never 
seen  the  mortgagor,  and  had  never  seen  him 
write,  she  waa  not  competent  to  testify  that  she 
saw  and  read  a  letter  from  such  mortgagor  to 
her  husband,  containing  a  draft  for  a  payment 
on  the  mortgage. 

4.  A  mortgagee  claiming  an  indebtedness  of 
$5,694  wrote  the  mortgagor  that  if  be  would 
pay  £110  the  mortgagee  would  forgive  the  rest, 
whereupon  the  mortgagor  wrote,  accepting  the 
proposition.  Held,  that  the  mortgagor's  letter 
was  not  such  a  recognition  of  the  entire  debt 
as  to  prevent  the  running  of  limitations  against 
the  same. 

Appeal  froiu  Circuit  Court,  Calhoun  Coun- 
ty, In  Cbaucery;   Joel  C.  Hopkins,  Judge. 

Bill  by  Mary  E.  Carr  and  others  against 
Hugh  Carr  to  restrain  the  foreclosure  of  a 
mortgage.  From  a  decree  In  favor  of  defend- 
ant for  less  than  the  relief  demanded,  be  ap- 
peals.   Affirmed. 

Powers  &  Powers,  for  appellant.  P.  A. 
Kulp  and  Hatch  &  Anderson,  for  appellees. 

MOORE,  C.  J.  December  20,  1873,  James 
Carr  made  a  mortgage  to  his  brother.  Hugh 
Carr,  the  defendant,  for  the  sum  of  $1,400, 
due  seven  years  from  date,  with  Interest  at 
10  per  cent,  per  annum.  April  15,  1902, 
.latnes  Carr  died  Intestate,  leaving  the  com- 
plainants, Mary  E.  Carr,  his  widow,  William 
Carr,  his  son,  and  Eva  Elwell,  a  daughter, 
as  his  only  heirs  surviving.  November  20, 
1902,  defendant  commenced  foreclosure  of 
the  mortgage  by  newspaper  advertisement. 
January  24,  1903,  complainants  filed  this 
bill,  obtained  an  Injunction  restraining  the 
foreclosure  proceedings  at  law,  alleging  the 
mortgage  was  barred  by  the  statute  of  Um- 
itations,  and  praying  that  It  be  declared  void 
and  be  discharged  of  record.  Defendant  an- 
swered, denying  the  mortgage  was  barred  by 
the  statute  of  limitations,  and  by  way  of  an- 
swer In  the  nature  of  a  cross-bill  asked  that 
the  mortpage  be  foreclosed  In  accordance 
with  the  usual  practice  of  foreclosing  mort- 
gages In  chancery.  The  case  was  beard  upon 
pleadings  and  proofs  in  open  court.  A  de- 
cree was  made  dismissing  the  complainants' 


^  2.  See  witnesses,  vol.  50,  Cent  Dig.  {  702. 


bill,  and  granting  a  foreclosure  on  defend- 
ant's cross-bill  for  the  sum  of  $550,  with  in- 
terest at  10  per  cent  from  November  29, 
1901,  with  costs  In  favor  of  the  defendant. 
The  defendant  claims  there  Is  due  upon  the 
mortgage  $5,694,  and  lias  brought  the  case 
to  this  court  by  appeal.  The  complainants 
have  not  appealed. 

The  record  shows  that  about  1876  Hugh 
Carr  returned  to  Ireland,  and  has  never  been 
back  to  this  country.  It  was  the  claim  of 
complainants  that  a  day  or  two  prior  to  his 
leaving  James  Carr  paid  to  him  $500  or  $70''> 
to  apply  on  the  mortgage;  that  October  19, 
1881,  he  sent  him  $100  for  the  same  purpose; 
add  that  he  never  afterwards  made  any  pay- 
ment, and  tliat  the  statute  of  limitations  had 
run  against  tlie  mortgage.  It  is  the  claim  of 
defendant  that  only  one  payment  lias  ever 
been  made  to  him,  and  that  was  of  $100, 
made  about  14  years  before  the  deposition 
of  Hugh  Carr  was  taken  to  be  used  upon  the 
trial.  In  his  disposal  of  the  case  the  trial 
Judge  said  be  did  not  think  the  statute  of  lim- 
itations had  run  against  the  mortgage,  and 
In  his  opinion  said,  among  other  statements: 
"The  testimony  as  to  the  number  and  amount 
of  the  payments  made  upon  the  mortgage 
are  cooflictlng,  and,  excepting  as  to  one  pay- 
ment of  $100,  made  in  1881,  unsatisfactory. 
It  appears  from  the  evidence  that  the  defend- 
ant went  to  Ireland  in  1876,  and  has  never 
retuinied  to  this  country.  It  is  also  shown 
that  he  made  numerous  requests  by  letter 
from  time  to  time  for  payment  on  the  mort- 
gage debt,  some  of  these  requests  being  ur- 
gent and  threatening.  At  last,  on  September, 
1001,  he  made  what  he  designates  bis  final 
offer  to  accept  $550  in  full  payment  of  the 
debt,  at  the  same  time  stating  that  this 
amount  is  less  than  a  third  of  what  Is  his 
due,  and  threatening,  if  this  amount  is  not 
paid,  he  will  proceed  to  have  the  mortgage 
foreclosed  without  further  delay.  James 
Carr,  under  date  of  November  29,  1901,  re- 
plies to  this  letter,  saying  that  he  accepts 
the  offer,  and  asks  to  have  the  mortgage, 
with  a  proper  discbarge,  sent  to  some  one  iu 
this  country  representing 'the  defendant,  with 
whom  the  business  can  be  transacted.  This 
arrangement  was  not  carried  out,  though 
James  Carr,  before  his  death,  which  occurred 
April  15,  1902,  wrote  other  letters  urging 
the  defendant  to  send  on  the  mortgage,  and 
agreeing  to  poy  the  amount  specified  in  de- 
fendant's letter  of  Nov.  29, 1901."  He  thought 
It  proper  this  agreement  should  be  enforced, 
and  made  the  decree  as  before  stated. 

Section  0725,  Comp.  Laws,  reads:  "No  suit 
or  proceeding  shall  be  maintained  to  fore- 
close a  mortgage  on  real  estate,  either  at  law 
or  In  equity,  unless  commenced  within  fif- 
teen years  from  and  after  such  mortgage 
shall  become  due  and  payable,  or  wdtliin  fif- 
teen years  after  the  last  payment  was  made 
on  said  mortgage:  provided,  however,  that 
this  act  shall  not  be  construed  to  apply  to 
mortgages  which  have  been  due  fifteen  years 
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or  more,  or  the  last  payment  upon  trhicb  i 
was  made  fifteen  years  or  more  prior  to  the 
passage  of  this  act,  but  In  all  such  cases  no 
suit  or  proceedings  shall  be  maintained  to 
foreclose  the  same  unless  commenced  with- 
in Qre  years  after  this  act  shall  take  effect." 
The  defendant  insists  that,  as  the  trial  judge 
found  the  statute  of  limitations  had  not  run 
against  the  mortgage,  and  as  complainants 
bare  not  appealed,  that  question  cannot  now 
be  considered  by  this  court.  This  position 
undoubtedly  states  the  general  rule,  but 
defendant  Is  seeking  affirmative  relief  by  an 
answer  in  the  nature  of  a  cross-bill.  He  is  1 
not  content  with  the  relief  granted  to  him  I 
in  the  court  below.  He  says.  Instead  of  hav- 
ing a  decree  for  something  more  than  $500,  | 
lie  should  have  one  for  more  than  $5,000.  Be 
claims  this  amount  by  virtue  of  a  mortgage, 
which,  upon  its  face,  was  due  nearly  22  years 
before  he  began  foreclosure  proceedings, 
which  mortgage  he  could  not,  by  reason  of 
the  statute,  foreclose  at  that  date,  unless 
he  could  show  a  payment  had  been  made 
thereon  within  15  years  of  the  commence- 
ment of  the  foreclosure.  He  undertakes  to 
make  this  showing  by  testimony.  This  show- 
ing Is  disputed  by  complainants,  and  Is  an 
important  element  in  the  case.  We  agree 
with  the  trial  Judge  that  the  testimony  as  to 
the  number  and  amount  of  the  payments  Is 
c-onfllctlng,  but  we  think  the  claim  of  com- 
plainants in  that  regard  is  supported  by  a 
very  clear  preponderance  of  the  testimony. 
The  testimony  all  discloses  that  James  Can- 
was  an  unfortunate  victim  of  the  drink  habit, 
and  that  he  wasted  the  proceeds  of  his  farm. 
A  receipt  is  Introduced  in  evidence  from  the 
bank  showing  that  October  19,  1881,  James 
Carr,  with  $100  bought  a  draft  in  favor  of 
Hngh  Carr  for  £20  8s.  drawn  on  the  Munsted 
Bank,  Dublin.  Mrs.  Carr  swears  she  saw 
her  husband  with  the  money,  previous  to 
going  to  Battle  Creek  for  the  draft,  which 
was  to  be  inclosed  in  a  letter  addressed  to 
the  defendant,  which  letter  she  saw;  and 
that  afterwards  her  husband  received  a  re- 
ceipt from  his  brother  for  the  money,  and 
a  letter,  both  of  which  she  saw  and  read,  but 
neither  of  which  she  was  able  to  find  after 
Us  death.  Hugh  Carr,  in  his  deposition,  tes- 
tified he  received  $100  from  James  Carr,  but 
that  It  was  about  14  years  before  his  depo- 
sition was  taken,  and  that  he  never  received 
any  other  sum  from  him  to  apply  on  the 
mortgage.  We  shall  have  more  to  say  about 
this  testimony  later.  On  the  23d  of  January 
(blank  year)  Hugh  Carr  wrote  his  brother: 
"i  think  that  you  might  be  ashamed  all  this 
time  and  not  paid  any  If  you  done  any  thing 
you  might  a  had  every  cent  of  It  payed  now 
twelve  or  thirteen  years  and  never  tried  to 
pay  any  tiling,  their  must  be  something  the 
matter  yon  dont  care  one  straw  how  1  get 
on  DOW  look  at  the  interest  and  all  you  sorely 
could  have  paid  the  Interest  every  year,  but 
I  think  yon  want  to  pay  nothing  and  if  yon 
do  not  pay  some  ond  send  me  some  before 


May  1  win  go  down  to  the  Queens  Counceler 
to  Belfast  and  give  it  to  lilm,  and  If  you 
have  any  wit  for  yourself  and  for  me  you 
will  save  the  trouble  and  expense,  1  will  be 
humbuged  no  longer,  if  you  had  done  any 
thing,  but  you  would  do  notlilng  there  is 
nothing  fare  about  yon."  On  January  28, 
1892,  he  wrote  him:  "James  you  spoke  of 
money  matters  and  I  think  that  it  was  near 
time  in  15  years  that  you  could  do  nothing 
you  might  had  every  farthing  paid  and  could 
if  there  had  not  been  something  wrong  you 
did  not  care  bow  1  got  along  if  you  were  all 
right,  sometime  i  thought  of  going  to  Belfast 
and  giving  It  into  the  hand  of  the  Queens 
Counceler,  and  other  times  i  thought  of  go- 
ing over  to  you  but  you  spoak  as  you  were 
going  to  give  me  some,  if  you  send  me  the 
16  hundred  and  send  me  fifty  pounds  a  year 
I  will  forgive  you  all  the  Interest  and  when 
you  count  that  up  that  Is  a  good  deal."  In 
our  opinion,  these  letters  are  utterly  incon- 
sistent with  the  idea  that  a  payment  had 
been  made  about  the  year  1889  as  testified 
to  by  Hugh  Carr.  Hugh  Carr's  testimony  Is 
supported  by  the  testimony  of  his  wife  to 
the  effect  that  she  saw  the  draft,  and  read 
the  letter  in  which  it  came.  The  time  when 
this  occurred  is  not  stated  by  defendant,  but 
is  said  to  have  been  about  14  years  before 
their  depositions  were  taken.  Both  these 
witnesses  also  testified  that  James  had  fre- 
quently acknowledged  the  debt  In  letters 
which  he  sent.  None  of  these  letters  were 
produced,  and  it  was  claimed  they  were  de- 
stroyed. The  testimony  of  Hugh  Carr  was 
incompetent  under  the  statute.  It  related  to 
matters  which.  If  true,  must  have  been  equal- 
ly within  the  knowledge  of  his  dead  brother. 
His  wife  never  saw  James  Carr,  and  never 
saw  him  write.  She  did  not  possess  tbe  req- 
uisite knowledge  to  enable  her  to  testify  to 
his  handwriting.  Taking  the  record  as  we 
find  it,  we  think  It  clear  the  last  payment  on 
this  mortgage  was  made  In  1881.  It  is  said, 
however,  that  the  letters  written  by  James 
Carr  are  sufficient  to  take  the  mortgage  out 
of  the  operation  of  the  statute;  citing  Rum- 
sey  V.  Settle's  Estate,  120  Mich.  372,  79  N.  W. 
679.  The  only  letters  written  by  James  Carr 
which  are  introduced  in  evidence  which  refer 
to  the  mortgage  are  in  reply  to  correspond- 
ence which  began  in  September,  1001,  in 
which  Hugh  wrote:  "Sow  James  1  give  this 
last  chance  if  you  send  me  one  hundred 
pounds  and  gives  John  Mcomb  ten  pounds  i 
forgive  you  all  tbe  rest,  that  is  not  one  third 
you  owe  and  if  not  i  will  fight  to  tbe  end." 
In  the  following  November  James  wrote: 
"wel  hugh  yon  made  me  a  proposal  to  settle 
up  with  you  and  I  have  made  maind  for  to 
myself  except  if  you  send  the  mortgage  hear 
as  soon  as  you  have  a  mind  to  and  have  it  al- 
.  ready  for  discharge  and  you  will  have  your 
money  and  that  will  end  it  up  send  it  to 
John  Kerr  or  any  lawyer  or  any  one  you 
have  a  choice  and  1  will  try  and  settle  up 
with  you  and  John  Xlcomb  at  once  and  do  It 
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as  quick  as  yon  can  for  1  want  It  done  with 
as  1  dont  nowe  how  soon  sometlilng  may 
happen  so  do  It  right  off."  Then  followed 
other  corresijondence  relating  to  a  settlement 
upon  the  basis  of  £100,  which  correspondence 
was  terminated  by  the  death  of  James. 
Kren  If  the  promise  to  pay  In  writing  would 
take  the  case  out  of  the  statute,  it  will  be 
noted  there  was  no  such  recognition  of  the 
entire  amount  claimed  and  a  promise  to  pay 
it  as  would  prevent  the  running  of  the  stat- 
ute. 

As  the  complainants  have  not  seen  best  to 
appeal  from  the  amount  of  the  decree^  it 
will  be  affirmed,  with  costs  of  this  court  In 
favor  of  complainants.  The  other  Justices 
concurred. 


ORSLAND  T.  DONOVAN,  CSrciiIt  Judge. 
(Supreme  Oonrt  of  Michigan.     Dec:  7,  1904.) 

IfANOAMUS-^JTTDOmmB— BBirrSAI.    TO    KNTSB. 

1.  After  Judgment  by  default  had  been  enter- 
ed, it  was  set  aside  for  want  of  service.  There- 
after the  Judge  refused  to  permit  plaintiif  to 
amend  his  return  of  service,  and  denied  his  mo- 
tion for  final  Judgment,  and,  on  return  to  a 
writ  of  mandamus  to  compel  such  issuance, 
stated  tliat  the  application  was  denied  because, 
as  the  record  stood,  relator  was  not  entitled  to 
judgment  on  the  merits.  Beld  that,  though  re- 
lator was  entitled  to  a  Judgment  which  would 
determine  the  particular  suit,  he  was  not  en- 
titled on  the  record  to  a  Judgment  finally  de- 
termining the  matters  in  controversy,  and,  as 
this  was  the  Judgment  which  was  denied,  man- 
damus would  not  be  granted  to  compel  the  entry 
of  a  Judgment  determining  tlie  sai^  not  shown 
to  have  been  applied  for. 

Mandamus,  on  relation  of  Hallock  Orsland, 
to  compel  Joseph  W.  Donovan,  Wayne  cir- 
cuit Judge,  to  enter  final  Judgment  in  an  ac- 
tion by  relator  against  one  Harris.  Writ  de- 
nied. 

Lord  &  O'Coni^or,  for  relator.  Bowen, 
Douglas,  Whiting  &  Mnrfin,  for  respondent. 

PER  CURIAM.  Relator  obtained  Judg- 
ment by  default  in  the  Wayne  circuit  court 
upon  suit  commenced  by  filing  declaration 
against  one  Sarah  A.  Harris.  Upon  motion 
of  attorneys  of  said  Harris,  respondent  set 
aside  the  default  and  Judgment  and  the  al- 
leged service  upon  the  ground  that  "no  serv- 
ice of  process  was  ever  had,  and  no  proof 
of  service  of  process  ever  filed."  Respond- 
ent subsequently  refused  to  permit  relator  to 
amend  his  ret\u:n  of  service,  and  still  later 
denied  relator's  motion  to  enter  final  Judg- 
ment. We  are  asked  to  issue  a  mandamus 
compelling  respondent  to  enter  such  Judg- 
ment. 

Relator  was  not  entitled,  on  this  record, 
to  a  Judgiiient  which  finally  determined  the 
matters  In  controversy.  He  was  entitled, 
however,  to  a  Judgment  which  determined 
the  particular  suit  And  this  may  properly 
be  called  a  final  Judgment  See  In  the  Mat- 
ter of  Hicks,  20  Mich.  129;  Burrill's  Pract 
132.    We  do  not  think,  however,  that  relator 


made  it  clear  to  respondent  that  this  was  the 
kind  of  a  final  Judgment  he  desired.  It  ap- 
pears from  respondent's  return  that  be  de- 
nied relator's  application  because,  as  the  rec- 
ord stood,  he  was  not  entitled  to  a  Judgment 
on  the  merits,  and  we  infer  that  he  supposed 
that  relator  asked  for  such  a  Judgment  Un- 
der these  circtunstances,  it  would  not  be 
proper  to  compel  respondent  by  a  writ  of 
mandamus,  to  enter  Judgment  in  the  form 
in  which  relator  is  entitled  to  have  It  When 
relator  makes  bis  wishes  clearly  known,  it 
is  not  to  be  presumed  that  his  right  will  be 
denied  by  respondent 

The  mandamus  applied  for  is  denied,  but 
no  costs  will  be  awarded. 


ATTORNBT  OHNEJRAI.  ex  rel.  POTTER  t. 
MeyiGHIB  et  al. 

(Supreme  Court  of  Michigan.     Dec.  7,   1904.) 

PABTNEBSHIF    ASSOCIATIONS— XLKCTIOH    OV 

1CANAOEB8  —  CUMtTLATIVE     VOTINO    OV 

STOCK — STATUTES— CONSTBnCTIOW. 

1.  The  minority  representation  law  (Compk 
Laws,  I  8553),  securing  to  minority  stockhola- 
ers  in  corporations  the  power  of  electing  a  rep- 
resentative in  boards  of  directors,  and  providing 
for  cumulative  voting  of  stock,  is  not  applicable 
to  an  election  of  managers  of  a  partnership 
association  organised  under  Comp.  Laws,  n 
6079-0080  (Pub.  Acta  1877,  p.  2tn.No.  191), 
since  by  Comp.  Laws,  {}  6057,  0083,  the  au- 
thority of  a  member  of  a  firm  to  contract  for 
it  is  preserved  to  some  extent  in  limited  part- 
nership associations;  and  the  fact  that  by 
Const  art  16  {  11,  certain  provisions  thereof 
are  made  applicable  alike  to  all  associations 
having  any  of  the  powers  of  corporations,  does 
not  indicate  that  the  word  "corporation,"  in  all 
legislation,  is  to  be  comprehensively  construed. 

Quo  warranto  by  the  Attorney  Ceneral,  on 
the  relation  of  Waldo  T.  Potter,  to  determine 
the  right  of  Donald  McVicIile  and  others  to 
the  ofllces  of  managers  of  the  Anthony  Pow- 
der Company,  Limited.  Proceedings  dis- 
missed. 

Charies  A.  Blair,  Atty.  Gen.  (W.  T.  Potter, 
of  counsel),  for  relator.  Young  &  Bell  and 
William  P.  Beiden,  for  respondents. 

HOOKER,  J.  The  Anthony  Powder  Com- 
pany, Limited,  was  organized  on  January  Si, 
1890,  under  Act  No.  191,  p.  207,  Pub.  Acta 
1877  (Comp.  Laws,  SS  6079-6089).  The  orig- 
inal articles  of  association  show  that  tho 
capital  was  to  be  $10,000,  divided  into  2.500 
shares,  of  $4  each.  Subsequently  the  share* 
were  increased  in  number  to  10,000.  The 
articles  also  provided  that  the  board  of  man- 
agers should  consist  of  five  persons.  Their 
term  of  office  was  one  year.  At  the  annual 
meeting  of  stockholders  held  February  2, 
1904,  the  relator  was  present  owning  5 
shares  of  stock.  There  being  5  managers  to 
be  elected,  he  and  others  sought  to  cumu- 
late their  votes  for  the  relator,  under  the 
minority  representation  law  (Comp.  Laws,  | 
8553).  Upon  that  basis  he  received  a  total 
of  24,250  votes.    All  of  the  managers  being 
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TOted  for  at  once,  the  remaining  stock — 6,150 
shares — was  voted  for  each  of  the  respond- 
ents. The  meeting  refused  to  recognize  the 
right  to  have  cumnlatlTe  votes  counted,  and 
credited  Potter  with  4,860  votes — that  being 
the  number  of  shares  so  voted — and  declared 
the  respondents  to  be  elected  members  of 
the  board  of  managers.  The  relator  there- 
upon instituted  these  proceedings  to  Inqnire 
into  their  right  to  the  office,  and  prays  Judg- 
ment upon  the  right  of  the  relator  to  such 
office.  The  only  question  raised  is  whether 
Minority  Law,  S  8553,  applies  to  this  assoda- 
tlon. 

Coonsd  for  the  relator  dlscass  four  prop- 
ositions, viz.:  "The  relator  takes  the  position 
that  It  does  apply,  for  the  following  reasons: 
(1)  Under  the  Constitution,  the  statutes,  and 
the  decisions  of  our  Supreme  CJourt,  a  part- 
nership association  Is  a  corporation.  (2)  If, 
In  the  opinion  of  this  court,  It  is  not  a  com- 
mon type  of  a  corporation,  yet  we  maintain 
that  partnership  associations  are  governed 
by  the  law  of  corporations.  (8)  Should  this 
conrt  hold  that  the  question  whether  or  not 
a  partnership  association  is  a  corporation,  or 
Is  governed  by  the  law  of  corporations,  de- 
pends partly  on  the  statute  and  partly  on 
its  articles  of  organization,  then  relator  snb- 
mits  that  the  Anthony  Powder  Company, 
Limited,  is  a  corporation,  and  Is  governed 
t>y  the  law  relative  to  corporations.  (4)  The 
stockholders'  minority  law  is  entitled  to  a 
liberal  construction." 

The  Importance  of  these  questions  rests 
upon  the  conclusion  that  the  minority  rep- 
resentation law  necessarily  applies  in  case 
we  may  say  that  a  partnership  association 
Is  a  corporation,  or  Is  governed  by  the  law 
pertaining  to  corporations  generally.  Cer- 
tain provisions  of  the  Constitution  are  made 
applicable  to  "all  associations  and  joint 
Btock  companies,  having  any  of  the  powers 
or  privileges  of  corporations,  not  possessed 
by  individuals  or  partnerships."  See  Const. 
i  11,  art  15.  But  It  does  not  follow  that  th« 
term  "corporation,"  as  thereafter  used  In 
legislation,  must  in  every  Instance  be  so 
comprebenslvely  construed.  Had  the  Con- 
stitution makers  so  intended,  they  could 
easily  have  said  so,  and  the  fact  tliat  the 
provision  was  limited  to  the  term  as  used 
in  the  preceding  sections  indicates  a  con- 
trary Intention.  We  have  therefore  to  as- 
certain the  Intention  of  the  Legislature  In 
passing  the  minority  law.  At  the  time  It 
was  passed  the  directors  or  trustees  of  an 
ordinary  corporation  constituted  a  board  by 
which  the  corporation  was  managed  and  its 
business  was  done.  A  majority  of  a  quorum 
«f  the  board,  only,  could  do  business  for  the 
corporation,  except  as  such  majority  dele- 
gated power.  It  la  radically  different  as  to 
members  of  ordinary  copartnerships  where 
each  member  has  authority  to  contract  for 
the  copartnership.  This  feature  is  pre- 
served to  some  extent  In  limited  partnerships 
and  In  partnership  associations.     See  Comp. 


Laws,  H  0057,  008S.  Tbt  application  of  the 
minority  law  to  corporations  in  general  does 
not  make  It  iKMMible  for  the  minority  mem- 
ber or  members  to  act  against  the  wish  of 
the  majority  of  the  board.  To  apply  it  to 
partnership  associations  would  enable  mi- 
nority stockholders  to  elect  one  or  two  of 
several  managers,  who,  though  a  minority, 
without  authority  from  or  the  consent  of  a 
majority,  could  lawfully  bind  the  associa- 
tion by  their  acts  and  contracts.  There  is 
nothing  in  the  minority  act  which  Jostifles 
an  inference  of  an  intention  to  authorize  this 
as  to  general  corporations,  and  if  this  on- 
nsual,  if  not  unreasonable,  .policy  1>  to  be 
established  under  the  act,  it  must  be  tbroogb 
a  construction  which  applies  it  to  partner- 
ships itr  partnership  associations — possibly 
both — where  Individual  agency  is  preserved 
by  the  terms  of  the  organic  law.  The  act 
provides,  in  terms,  that  cumulative  voting 
is  proper  In  elections  for  directors  of  any 
corporation.  But  the  Legislature  for  years 
has  avoided  applying  the  name  "corporation" 
to  these  associations,  and  designated  them 
by  the  name  of  "partnerships";  and  it  is 
not,  In  our  opinion,  unreasonable  to  conclude 
that  It  was  not  their  intention  to  include 
them  under  the  term  "coriioratlons"  in  this 
statute.  An  opposite  construction  would 
make  the  law  a  sword  susceptible  of  use  for 
aggression,  whereas  It  was  obviously  intend- 
ed as  a  shield  for  defense. 

Judgment  of  ouster  must  be  denied,  and 
the  proceedings  dismissed,  with  costs.  The 
other  Justices  concurred. 


NOLLBR  V.  WRIGHT  et  aL 
(Supreme  Court  of  Michigan.     Dec.  7,  1904.) 

OOBPOBATIOKB  — STOCKHOLOKBS'  ICBETIKOB  — 
RIGHT  TO  A.TTBNn— EJECTION— ASSAUIiT  ANB 
BATTEBY— STOCK — VAUniTT— ACTIONS  —  BVI- 
OENCB. 

1.  Where  plaintlif,  an  alleged  stockholder  in  a 
corporation,  was  excluded  from  a  corporate 
meeting  by  defendants,  who  committed  an  as- 
sault on  him  in  doing  so,  and  it  appeared  that 
the  stock  held  by  plaintlif  had  been  issued  by 
the  corporation  in  compliance  with  an  order  of 
the  circuit  court,  evidence.  In  an  action  for  audi 
assault,  of  a  previous  attempt  at  cancellation 
of  sucli  stock  by  the  corporation,  was  Incom- 
petent until  after  evidence  was  Introduced  that 
the  stock  wag  invalid. 

2.  Where  plaintiff,  a  stockholder,  was  assault' 
ed  and  ejected  from  a  stockholders'  meeting, 
and  the  secretary  testified  that  in  issuing  the 
notice  to  attend  the  meeting  to  plaintiff's  as- 
signor of  the  stock  be  was  governed  by  the 
records  of  the  corporation,  the  notice  so  issued 
was  ndmissible  in  an  action  for  such  assault. 

S.  Refusal  to  permit  plaintiff  to  be  asked 
whether  he  had  not  had  considerable  litigation 
with  the  corporation  prior  to  his  l>elng  ejected 
from  a  stockholders'  meeting  was  not  reversible 
error  in  an  action  by  plaintiff  for  assault  ac- 
companying such  ejection. 

4.  In  an  action  for  ejection  of  plaintiff  from 
a  stockholders'  meeting,  evidence  as  to  the  value 
of  the  stock  held  by  him  was  immaterial. 

5.  Where,  in  an  action  for  assault,  a  medical 
witness  was  asked  what  he  would  say  was  the 
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cause  of  pain  in  plalntitTa  ankle  and  back,  and 
weakness  in  the  ankle  from  which  plaintiff  was 
suffering,  and  which  he  did  not  nave  before 
the  injury,  and  he  answered  that  injury  to  the 
ankle  of  the  kind  in  question  would  cause  not 
only  pain,  but  weakness  there  for  some  time, 
and  that  it  was  not  impossible  that  the  pain 
he  suffered  further  than  that  could  be  referred 
to  the  injury,  the  answer  was  not  objectionable 
as  invading  the  province  of  the  jury. 

6.  Plaintiff  purchased  certain  corporate  stock 
issued  by  the  corporation  under  order  of  court 
and  presented  the  stock  for  transfer,  but  de- 
fendants, instead  of  transferring  it,  or  denying 
bis  right  to  attend  a  stockholders'  meeting  on 
the  gi'ound  that  the  stock  was  not  transferred, 
denied  that  he  had  any  rights  as  a  stockholder 
on  the  gi-ound  that  the  stock  was  canceled, 
which  issue  had  been  j^reviously  determined  ad- 
versely to  the  corporation  in  a  prior  proceeding. 
Held,  that  plaintiff  was  entitled  to  attend  the 
meeting,  though  his  stock  was  not  transferred 
on  the  books  as  required  by  Comp.  Laws,  S 
7052. 

7.  Where  plaintiff  was  not  denied  the  right  to 
attend  a  stockholders'  meeting  on  the  ground 
that  his  proxies  were  irregular,  but  was  im-  '• 
properly  ejected  therefrom,  it  was  no  defense  i 
to  an  action  for  assault  in  such  ejection  that  I 
defendants  had  no  information  as  to  the  valid-  I 
ity  of  plaintiff's  proxies. 

Error  to  Circuit  Court  Wayne  County; 
Robert  E.  Frazer,  Judge. 

Action  by  John  W.  Noller  against  William 
Wright  and  another.  From  a  judgment  In 
favor  of  plaintiff,  defendants  bring  error. 
Affirmed. 

H.  H.  Marktaam  (Edward  S.  Orece,  of  coun- 
sel), for  appellants.  J.  Emmet  Sullivan,  for 
appellee. 


HOOKEIt,  .T.  Tile  defendants  bave  appeal- 
ed from  a  judgment  of  $175  rendered  against 
them  by  the  circuit  court  for  the  county  of 
Wayne  in  an  action  of  trespass  vi  et  armis. 
The  bill  of  exceptions  shows  that  a  corpora- 
tion called  the  Peninsular  Tool  Manufactur-  ! 
Ing  Company  held  its  annual  meeting  upon 
its  premises,  and  that  the  alleged  trespass 
occurred  upon  that  occasion.  The  delend- 
anta  were  officers  of  that  company,  and  the 
plaintiff  came  to  the  place  claiming  to  be 
a  stockholder  entitled  to  be  present  at  and 
take  part  in  the  meeting.  The  defendants 
denied  such  right,  and  upon  his  refusal  to 
depart  forcibly  ejected  blm,  using  no  more 
force  than  was  necessary  to  overcome  his 
resistance.  The  defendants  claimed  the  right 
to  show  that  the  certificate  of  stock  intro- 
duced in  evidence  by  the  plaintiff  had  been 
canceled  by  the  company,  and  to  that  end 
offered  the  minutes  containing  a  resolution 
which  they  relied  upon  as  effecting  such  can- 
cellation. The  court  refused  to  admit  this 
evidence  upon  the  ground  that  the  stock  cer- 
tificate showed  upon  Its  face  that  it  was  to- 
sued  by  order  of  the  court  to  one  Patterson, 
who  afterwards  assigned  It  to  the  plaintiff. 
The  plaintiff  testified  that  he  purchased  74 
shares  of  stock  from  Patterson  for  $175,  for 
himself,  his  brother,  and  Mr.  Culverwell, 
plaintiff's  share  being  30  shares,  and  that  he 
received  and  presented  to  defendants  proxies 


from  them,  and  the  oertlficateB  of  stock 
which  were  issued  to  them  by  the  officers  of 
the  company.  He  also  offered  in  evidence  a 
notice  of  the  meeting  which  Patterson  had 
received  from  the  secretary  of  the  company. 
Mr.  Patterson  testified  that  be  received  the 
certificate  of  stock  In  April,  1902;  that  while 
he  held  the  stock  be  attended  meetings,  and 
was  recognized  by  the  defendants  as  a  stock- 
holder, and  was  never  Informed  that  the 
stock  had  been  canceled.  He  obtained  the 
stock  at  constable  sale  on  a  Justice  Judg- 
ment An  offer  was  made  by  defendants' 
counsel  to  show  the  minutes  of  a  meeting  of 
the  directors  of  the  company  held  January 
15,  1901,  at  which  the  stock  of  George  Rake- 
straw  (jpresumably  this  should  be  Normaji 
Boadhouse)  and  others  was  ordered  canceled. 
This  evidence  was  excluded  upon  the  ground 
that  the  certificate  Issued  to  Patterson  show- 
ed on  its  face  that  It  was  issued  in  obedience 
to  a  mandate  of  the  circuit  court  for  the 
couiity  of  Wayne  dated  April  4,  1902,  proof 
of  which  order  was  made.  The  court  there- 
upon stated  that  the  counsel  could  not  go 
back  of  that  action,  and  that  plaintiff  was 
not  a  trespasser  by  entering  the  room. 
Counsel  proposed  to  show  that  the  execution 
sale  was  invalid,  and  the  court  held  (1)  that 
it  was  a  collateral  issue,  and  a  point  that 
these  defendants  could  not  set  up  in  defense; 
and  (2)  that  the  question  was  concluded  by 
the  proceedings  in  the  circuit  court 

The  statement  of  the  case  made  in  defend- 
ants' brief  is,  in  short  that  the  plaintiff  is 
principal  owner  and  officer  of  a  rival  com- 
pany, which  had  its  place  of  business  near 
the  defendants'  plant;  that  when  defend- 
ants' company  was  organized  one  Roadhonse 
assigned  patterns  of  an  auger,  agreeing  in 
consideratlou  of  340  shares  to  procure  a  pat- 
ent and  assign  it  to  defendants'  company. 
He  failed  to  obtain  the  patent  and  the  au- 
ger being,  therefore,  of  no  value,  the  com- 
pany canceled  the  stock  in  January.  1901. 
Patterson  bid  In  some  of  the  Boadhouse  stock 
after  such  cancellation,  and  Noller  obtained 
it  from  him.  It  is  said  that  the  stock  bad 
not  been  transferred  on  the  books  of  the  com- 
pany. The  record  fails  to  support  a  number 
of  these  statements,  and  there  is  sufficient  In 
It  to  Indicate  that  this  stock  was  Issued  to 
plaintiff  in  compliance  with  an  order  of  th^ 
circtiit  court  for  the  county  of  Wayne.  We 
discover  nothing  in  the  record  to  militate 
against  its  validity,  and  until  there  was  snch 
evidence  proof  of  a  previous  attempt  at  can- 
cellation by  the  company  was  immaterial. 

Of  the  assignments  of  error  we  may  say 
that  the  notice  to  Patterson  to  attend  this 
meeting  was  admissible,  as  it  tended  to  show 
a  recognition  of  his  ownership  of  this  stock. 
The  secretary  also  testified  on  cross-exami- 
nation that  in  Issuing  this  notice  he  was  gov- 
erned by  the  records  as  they  appeared  on 
the  books. 

The  exclusion  of  the  question  to  the  plain- 
tiff,   "You  had  considerable  litigation   with 
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the  company  prior  to  this?'  should  not  re- 
verse the  case.  The  question  raised  a  collat- 
eral issue,  and.  while  the  court  might  have 
permitted  11;  we  will  not  review  the  exercise 
of  bla  discretion. 

The  plalntlfl  was  asked  to  state  a  conver- 
sation with  defendants'  counsel  shortly  be- 
fore he  purchased  the  stock,  and  this  was 
excluded.  Counsel  claim  that  they  should 
have  been  permitted  to  show  by  him  that 
the  stpck  was  worthless.  We  do  not  see  that 
want  of  value  in  the  stock  affected  plain- 
tiff's rights  to  attend  this  meeting.  Its  va- 
Udity  could  not,  upon  this  record,  depend  up- 
on this  conversation,  In  view  of  the  compul- 
sory issue  of  the  stock  after  the  adjudica- 
tion of  Patterson's  right  to  it 

A  medical  witness  was  asked:  "It  Mr. 
Xoller  is  now  suffering  pain  or  weakness  In 
the  ankle,  some  pain  in  the  back,  what 
would  you  say  was  the  cause  of  these,  which 
be  did  not  have  before  this  injury?"  He  an- 
swered: "Injury  to  the  ankle  of  that  kind 
would  cause  not  only  pain,  but  weakness 
there  for  some  time,  and  It  was  not  impos- 
sible that  the  pain  he  suffered  further  than 
that  could  be  referred  to  the  injury."  The 
Answer  cured  some  of  the  objectionable  fea- 
tures of  the  question.  It  cannot  be  said  to 
have  Invaded  the  province  of  the  jury, 
though  the  question  was  open  to  such  a  crit- 
icism. We  find  nothing  in  the  answer  that 
will  warrant  a  reversal  of  the  case. 

The  admission  of  the  execution  is  an  un- 
important matter,  as  it  was  not  essential  to 
the  plaintiff's  case. 

It  Is  said  that  the  remaining  assignments 
of  error  "depend  on  two  things":  First,  was 
be  [Noller]  in  such  a  position,  as  a  stockhold- 
er. If  such  at  all,  as  to  entitle  him  to  the  right 
to  attend  the  meeting:  and,  second,  if  not, 
had  he  the  right  by  authority  of  any  proxy 
he  produced,  or  by  any  other  authority?  The 
i-ecord  conclusively  shows  that  the  plaintiff 
was  a  stockholder,  and  had  a  right  to  at- 
tend this  meeting. 

It  is  said  that  the  stock  was  not  transfer- 
red upon  the  books,  as  required  by  Ck>mp. 
I^ws,  I  7052.  If  there  Is  evidence  that  it 
was  not  so  transferred,  it  was  not  plaintitTs 
fault.  He  presented  his  stock,  and,  instead 
of  transferring  it,  or  asking  blm  to  wait  to 
have  It  transferred,  or  denying  his  right  to 
attend  upon  that  ground,  defendants  denied 
his  having  any  rights  as  a  stockholder  upon 
the  claim  that  the  stock  was  canceled,  not- 
withstanding the  fact  that  they  had  been  de- 
feated upon  that  very  question  In  a  court  of 
record,  and  had  acquiesced  In  and  performed 
tbe  decree.  The  second  objection  is  predi- 
cated on  the  want  of  information  as  to  the 
proxy.  No  such  reason  was  given  for  tbe 
denial  of  plaintiff's  right,  and  there  is  noth- 
ing tending  to  show  any  irregularity  in,  or 
suspicion  of,  them  when  presented. 

The  Judgment  is  affirmed.  Tbe  other  Jus- 
tices concurred. 


BYRNE  ▼.  WERNER  et  aL 
(Supreme  Court  of  Michigan.     Dec.  7,   1804.) 

TKHDOB  AND  PUBGHASXA— OOHVETANCB  OF  PAK- 
TIALLT  OONBTBITOISD  BinU>INQ— BUII.D- 

INQ  HATXBIAI.S— FASSAGB  OT  TITLE. 

1.  Cut  stone  and  structural  iron  belonging  to 
the  owner  of  a  partially  completed  building,  se- 
cured by  him  for  use  in  the  building,  and  lyinc 
on  tbe  lot  on  which  the  building  stood  and  on 
an  adjoining  one,  passed  by  the  owner's  war- 
ranty deed  of  the  lot  containing  the  building. 

Moore,  C.  J.,  and  Hooker,  J.,  dissenting. 

Error  to  Circuit  Oodrt;  Marquette  County; 
John  W.  Stone,  Judge. 

Action  by  Samuel  B.  Byrne,  Jr.,  against 
Jacob  P.  Werner  and  another.  From  a  judg- 
ment in  favor  of  plaintiff,  defendants  bring 
error.    Reversed. 

Ball  &  Ball,  for  appellants.  Button  &  Cul- 
ver, for  appellee. 

CARPENTER,  J.  Plaintiff  brings  this  suit 
to  recover  for  the  conversion  of  certain  cut 
stone  and  structural  iron.  Tbe  piojfetty 
originally  belonged  to  plaintiff's  fatber,  Sam- 
uel E.  Byrne.  Both  parties  claim  to  have  ac- 
quired his  title.  Plaintiff  claims  to  have  ac- 
quired It  by  a  bin  of  sale  executed  in  1886. 
It  is  defendants'  claim  that  In  1887  the  prop- 
erty in  controversy  was  transferred  by  Sam- 
uel E.  Byrne  to  Henry  C.  Thurber,  and  that 
they  have  acquired  Tburber's  rights.  It  is 
clear  that  defendants  have  acquired  tbe 
rights  of  Thurber,  and  that,  therefore,  the 
validity  of  their  claim  depends  upon  wheth- 
er Byrne  transferred  the  property  to  Thurber. 
The  facts  respecting  the  transfer  are  as  fol- 
lows: In  1887  Byrne  conveyed  to  Thurber 
by  a  warranty  deed  (Intended  to  be  a  mort- 
gage) Iota  4  and  6  of  block  17  in  tbe  city 
of  Marquette.  At  that  time  there  was  situ- 
ated upon  these  lots  a  partially  completed 
building  in  the  process  of  erection.  There 
was  also  situated  on  the  land  conveyed  and 
on  an  adjoining  lot  the  cut  stone  and  struc- 
tural iron  involved  In  this  case,  which  was 
intended  to  be  used  In  the  completion  of  the 
building.  The  stone  had  been  cut  and  dress- 
ed for  the  front  of  the  building.  Each  piece 
of  the  structural  iron  was  of  the  dimensions 
provided  in  the  plan  of  tbe  building,  and  fit 
for  the  place  where  it  was  to  go.  At  that 
time  It  was  Intended  that  tbe  building  would 
be  completed.  The  plan  of  completing  the 
building  was,  for  some  reason,  abandoned, 
and  defendants  used  the  stone  and  iron  for 
another  purpose.  Did  tbe  title  to  that  mate- 
rial pass  to  Thurber  by  bis  deed?  Tbe  learn- 
ed trial  Judge  held  that  it  did  not  It  is 
urged  that  tbe  building  material  had  not  be- 
come a  part  of  tbe  land,  and  was,  therefore, 
In  a  legal  sense,  personalty  at  the  time  of  the 
conveyance  to  Thurber.  If  this  be  true,  it  is 
not  in  my  judgment  decisive  of  this  contro- 
versy. Though  the  building  material  was 
personalty,  it  is  our  duty  to  declare  that  It 
passed  with  the  partially  completed  building. 
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if  tbe  parties  so  intended,  and  if  that  Intent 
may  be  ascertained  from  a  proper  construc- 
tion of  tiie  conveyance  of  tbe  land  npon 
wbicb  said  building  stood.  Tbe  question  Is, 
tben,  not  whether  tbe  building  material  was 
In  fact  personalty,  but  whether  it  was  In- 
tended to  transfer  it  with  the  conveyance  of 
the  partially  completed  building.  And  ttilB 
Intent  is  to  be  determined  by  a  proper  con- 
struction of  tbe  conveyance;  that  is  (see 
Norris  v.  Sbowerman,  2  Doug.  16;  Davis  v. 
Belford,  70  Mich.  120,  37  N.  W.  919),  by  ap- 
plying the  language  of  ihe  conveyance  to  its 
subject-matter.  No  uncertainty  results  from 
this  rule.  Upon  the  land  conveyed  to  Thui^ 
ber  was  an  Incomplete  building  in  tbe  pro- 
cess of  erection.  Situated  upon  that  land 
and  upon  the  adjoining  land  was  building  ma- 
terial designed  to  be  used  for  tbe  completion 
of  the  building.  It  was  surely  intended  that 
tbe  Incomplete  building  should  be  trans- 
ferred to  Tburber.  It  was  surely  intended 
that  the  building  would  be  speedily  complet" 
ed  with  the  building  material  at  hand.  And 
I  tblnk  it  therefore  equally  certain  that  it 
was  Intended  that  such  material  should  pass 
with  the  conveyance.  In  my  Judgment,  th^e 
is  no  sound  principle  of  law  which  compels 
us  to  defeat  this  intention.  On  the  contrary, 
I  maintain  that  it  Is  our  clear  legal  duty  to 
give  it  efCect.  1  think,  therefore,  that  the 
building  material  became  tbe  property  of 
Thurber.  This  conclusion  is  sustained  by  aur 
tborlty. 

In  Wlstow's  Case  of  Oray's  Inn  (14  Hen. 
VIII)  11  Coke,  60b,  It  was  resolved  that  a 
millstone  temporarily  severed  from  tbe  mill, 
wltb  tbe  Intention  that  it  should  be  replaced, 
passed  wltb  the  conveyance  of  the  mill.  "So 
of  doors,  windows,  rings,  etc.  The  same  law 
of  keys,  although  tbey  are  distinct  things, 
yet  they  shall  pass  with  .the  bouse."  In 
Conklin  v.  Parsons,  1  Cband.  (Wis.)  240,  it 
was  held  that  rails  placed  along  the  bound- 
ary line,  "not  laid  up  into  a  fence,  but  which 
had  been  placed  on  the  land  for  the  purpose 
of  building  the  fence,"  passed  with  the  con- 
veyance of  the  laud.  In  Ripley  v.  Paige,  12 
Vt  354,  there  was  a  controversy  as  to  wheth- 
er certain  rails  passed  wltb  the  conveyance 
of  land  from  plaintiff  to  defendant  De- 
fendant offered  to  prove  that  when  the  con- 
veyance was  made  the  rails  were  distributed 
upon  tbe  farm  for  tbe  purpose  of  being  there 
erected  Into  a  fence.  Tbe  court  said:  "Up- 
on this  branch  of  tbe  case  we  are  inclined 
to  regard  tbe  rails,  if  it  was  evident  from  tbe 
manner  of  their  distribution  upon  tbe  land, 
and  other  appearances,  that  they  were  de- 
signed for  immediate  use  in  fencing  the  land, 
as  we  should  the  materials  of  a  fence  acci- 
dentally fallen  down,  or  of  one  purposely 
taken  down  to  be  immediately  reconstructed, 
or  those  of  an  intended  wall  distributed  in 
like  manner.  As  fences  always  pass  by  a 
deed  of  tbe  soil  on  which  they  stand  if  tbe 
grantor  has  an  unrestricted  right  to  convey 
both,  BO  we  are  disposed  to  tblnk  that  such 


materials  for  a  fence  may.  In  all  these  cases, 
as  against  tbe  grantor,  be  treated  as  being 
within  tbe  operation  of  his  deed."  In  Hack- 
ett  V.  Amsden,  67  Tt  432,  it  was  held  that 
stone  posts,  which  it  seems  were  deposited 
on  a  farm  for  tbe  purpose  and  wltb  tbe  Inten- 
tion of  building  necessary  fences,  could  not 
be  seized  and  sold  as  personalty;  tbe  court 
saying:  "Whatever  the  rule  may  be  else- 
where, It  seems  to  be  settled  in  this  state  that 
suitable  materials,  deposited  upon  a  farm  for 
tbe  purpose  and  with  tbe  intention  of  build- 
ing necessary  fences  with  them  thereon, 
pass  by  a  conveyance  of  the  land  as  a  part 
of  tbe  realty."  In  Wadlelgh  v.  Janvrin,  41 
N.  H.  603,  77  Am.  Dec.  780,  it  was  held  that 
certain  stanchion  timbers,  staples,  tie  chains, 
and  planks,  which  had  been  removed  from  a- 
bam  for  tbe  ptu^se  of  making  repairs,  pass- 
ed to  plaintiff  by  a  conveyance  from  defend- 
ant of  the  land  upon  which  tbe  bam  stood, 
notwithstanding  tbe  fact  that  tbe  latter  had 
formed  a  plan  imknown  to  tbe  former  to 
make  changes  in  tbe  barn  and  to  dispense 
with  their  use.  The  court  said:  "It  was  en- 
tirely immaterial  what  purpose  the  defend- 
ant had  formed,  so  long  as  he  had  not  car- 
ried it  out  By  the  conveyance  tbe  barn 
passed  to  the  plaintiff  Just  as  It  then  was, 
with  the  portions  afterwards  carried  off  by 
tbe  defendant  dissevered  from  tbe  rest  Tbe 
plaintiff  saw  tbe  bam  in  tbe  'process  of  re- 
pair. He  bad  a  right  to  infer,  and  to  act  up- 
on tbe  Inference,  that  the  dissevered  portiona 
constituted  an  integral  portion  of  the  edlflce." 
In  Palmer  v.  Forbes,  23  III.  301,  it  was  held 
that  the  title  to  rolling  stock  and  the  mate- 
rial provided  for  the  repair  of  tracks  vras 
transferred  by  a  mortgage  of  tbe  real  es- 
tate of  a  railroad  company;  tbe  court  say- 
ing: "It  is  a  familiar  princiide  to  all  that 
rails  hauled  onto  the  land  designed  to  be 
laid  into  a  fence,  or  timber  for  a  building, 
although  not  yet  raised,  by  lying  around 
loose  and  in  no  way  attached  to  the  soil,  are 
treated  as  a  part  of  the  realty,  and  pass  wltb 
the  land  as  appurtenances."  (This  dedsion 
and  reasoning  go  farther  than  It  is  necessary 
for  us  to  go  in  tbe  case  at  bar.)  In  Mc- 
Laughlin V.  Johnson,  46  111.  163,  it  was  held 
that  rails  which  bad  once  been  and  which 
were  Intended  to  again  be  used  for  a  fence 
passed  with  the  conveyance  of  tbe  land  not* 
withstanding  the  fact  that  at  tbe  time  of 
such  conveyance  they  were  actually  In  tem- 
porary use  on  adjoining  land.  See,  also^ 
Curtis  V.  Leasla,  78  Mich.  480,  44  N.  W.  500. 
Harris  v.  Scovel.  85  Mich.  32,  48  N.  W.  173, 
is  not  inconsistent  with  these  views.  There 
it  was  held  that  rails  plied  on  land  did  not 
pass  with  its  conveyance.  The  rails  bad 
once  formed  part  of  a  fence.  The  grantor 
had  taken  down  the  fence  because  it  was  no 
longer  needed,  intending  to  use  the  rails 
elsewhere.  It  is  clear  that  there  was  no 
ground  upon  which  the  grantee  could  assert 
that  it  was  intended  that  tbe  rails  should 
pass  wltb  tbe  land.     Johnson  t.  Mehaffey, 
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43  Pa.  808,  82  Am.  Dec.  568,  relied  upon  by 
plaintiff  and  the  learned  trial  Judge,  la.  In 
my  Judgment,  clearly  dlatingulabable  from 
the  case  at  bar.  In  that  case  It  waa  bold 
that  rolls  originally  purchased  to  be  put  In 
a  mill  did  not  pass  upon  a  conveyance  of 
the  mill.  At  the  time  of  the  sale  these  rolls 
bad  for  nearly  three  years  remained  on  the 
property,  unused,  and  In  a  rough,  unfinished 
state.  Tbey  were  not  necessary  to  the  opera- 
tion of  tbe  mill,  for  the  mill  had  always  run 
without  them.  This  afforded  a  ground  for 
saying  that  It  was  not  intended  that  the  rolls 
should  pasa  to  tbe  purchaser  of  the  mill. 
That  ground  does  not  exist  in  this  case,  for 
tbe  building  material  In  question  was  neces- 
sary for  tbe  completion  of  tbe  building. 
Woodman  v.  Pease,  17  N.  H.  282,  cited  by 
plalntifr,  Is  very  similar  to  Johnson  v.  Me- 
haffey,  supra,  and  Is  likewise  distinguishable 
from  the  case  at  bar.  It  is  true  that  the 
court  in  deciding  each  of  these  cases  stated 
that  personalty  does  not  become  a  part  of 
real  estate  until  actually  annexed  thereto. 
If  by  this  it  was  Intended  to  assert  that, 
notwithstanding  tbe  obvious  intent  of  the 
parties,  property  originally  personalty,  will 
not,  unless  actually  annexed  thereto,  pass  on 
a  conveyance  of  real  estate,  tbe  court  made 
a  statement  not  necessary  to  Its  decision — 
which  might  have  rested  upon  the  intention 
of  tbe  parties  concerned — and  which,  as  al- 
ready indicated,  I  cannot  approve.  Other 
cases  dted  by  plaintiff  are  even  more  easily 
distinguishable.  In  Cook  t.  Whiting,  16  111. 
480,  It  was  held  that  the  "simple  intention" 
of  tbe  vendor,  before  be  sold  bis  farm,  to 
erect  posts  into  a  fence  and  hewed  timber 
Into  a  granary,  without  having  done  anything 
towards  those  objects  more  than  to  haul  said 
posts  and  timber  onto  tbe  farm,  "is  not  suf- 
ficient to  pass  tbe  property  in  said  posts  and 
timber."  In  Peck  v.  Batchelder,  40  Vt  233, 
94  Am.  Dec.  392,  the  court  gave  effect  to  tbe 
obvious  intention  of  tbe  parties  in  deciding 
that  certain  property,  viz.,  detached  extra 
blinds  and  windows,  did  not  pass  with  the 
sale  of  the  house.  It  was  held  in  Carkin  v. 
Babbitt,  68  N.  H.  579,  where  tbe  controversy 
arose  between  tbe  owner  and  an  attaching 
creditor,  that  lumber  designed  for  the  erec- 
tion of  a  house  was  personalty.  The  facts 
in  that  case  were  very  unlike  those  in  tbe 
case  at  bar.  The  lumber  was  "neither  In 
form  nor  position  as  it  was  designed  to  be 
permanently  used."  There  was  nothing  "to 
distinguish  it  from  ordinary  lumber  suitable 
for  building  purposes."  Nor  could  the  court 
apply  In  that  case  tbe  principles  applicable 
to  a  controversy  between  mortgagor  and 
mortgagee. 

I  think,  therefore,  that  tbe  defendants 
were  entitled  to  a  verdict,  and  that  tbe  Judg- 
ment should  be  reversed,  with  costs,  and  a 
new  trial  ordered. 

OBANT  and  M0NT60MBRY,  JJ.,  concur- 
red with  CARPENTER,  J. 


MOORB,  a  J.  (dissenting).  In  1886, 
Samuel  £<.  Byrne,  father  aC  the  plaiatiff,  was 
the  owner  of  part  of  lots  4  and  5  of  block 
17  In  Marquette,  and  commenced  the  erec- 
tion of  a  building  thereon.  He  bad  plans 
and  spedflcaUons  drawn,  specifying  each 
piece  of  structural  iron  to  go  into  the  build- 
ing, with  tbe  size  and  length  of  each  piece. 
He  ordered  a  considerable  quantity  of  struc- 
tural iron,  each  piece  of  which  was  of  the 
dimensions  provided  in  bis  plans,  and  fitted 
for  the  place  where  it  was  to  go.  After  com- 
mencing to  lay  the  foundation,  he  brought 
some  of  the  structural  iron  upon  the  prem- 
ises and  some  on  an  adjoining  lot,  where  it 
would  be  most  convenient  to  put  into  the 
building.  He  also  purchased  some  building 
stone,  which  was  cut  and  dressed  for  tbe 
front  of  the  building  by  tbe  masons  hired 
by  him,  some  of  which  were  on  the  premises 
and  some  on  an  adjoining  lot  He  continued 
tbe  work  of  building  until  the  following 
year.  A  considerable  quantity  of  the  struc- 
tural Iron  was  built  into  the  structure  and 
some  of  tbe  stone  was  used.  After  finishing 
the  basement  story,  the  work  was  suspended, 
but  Mr.  Byrne  intended  to  go  on  with  the 
work,  and  the  iron  and  stone  were  left  there 
for  that  purpose.  Mr.  Byrne  gave  Mr. 
Thurber  a  warranty  deed  ot  the  premises 
April  20,  1887,  and  no  work  was  done  on 
tbe  bnUdlag  aft»  that  time.  The  deed  was 
Intended  to  operate  aa  a  mortgage,  and 
Byrne  expected,  notwithstanding  the  deed, 
to  complete  the  building.  Mr.  Byrne  had, 
in  1883,  mortgaged  the  premises  to  one 
Michael  Hagerty  to  secure  the  payment  of 
$2,600,  which  remained  unpaid.  He  also  ex- 
ecuted mortgages  on  the  property — one  to 
Campbell  &  Wilkinson,  February  14,  1886, 
for  $1,100,  and  one  to  James  Dwyer,  July 
20,  1887,  for  $1,400.  Tbe  Thurber  title  was 
sold  on  execution  July  18,  1889,  for  $2,000. 
Henry  C.  Thurber,  by  warranty  deed  dated 
AprU  23,  1889,  acknowledged  February  4, 
1890,  conveyed  the  premises  to  Peter  White 
for  $4,000.  After  making  this  purchase  from 
Thurber,  Mr.  White  purchased  all  these  oth- 
er mortgages  and  the  execution  lien.  Tbe 
several  deeds  and  mortgages  above  enumer- 
ated covered  the  real  estate,  and  made  no 
mention  of  building  material.  Tbe  structural 
iron  and  stone  remained  on  the  premises  as 
tbey  were  left  at  the  suspension  of  building 
operations.  April  16,  1902.  Mr.  White,  by 
warranty  deed,  conveyed  the  premises  to 
tbe  defendants.  The  deed,  wbeu  first  drawn, 
included  the  building  material  on  the  prem- 
ises, for  which  this  suit  was  brought,  but 
at  tbe  request  of  the  defendants  it  was 
stricken  out  of  the  deed,  and  a  separate  bill 
of  sale  was  given  for  it  Defendants  moved 
the  material  out  of  tbe  way,  and  proceeded 
to  put  up  a  business  building  on  the  prem- 
ises, using  therein  a  small  portion  of  the 
material  involved  in  this  suit  and  disposing 
of  the  rest.  Samuel  E.  Byrne  executed  a 
bill  of  sale  of  tbe  said  building  material  to 
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the  plalnUff  May  20,  1896.  The  plaintiff 
hroagbt  an  action  of  trover  for  this  hulldlng 
material,  and  recoyered  Judgment.  A  mo- 
tion for  a  new  trial  was  madd,  which  was 
overruled.  The  case  Is  brought  here  by  writ 
of  error. 

In  overruling  the  motion  for  a  new  trial 
the  circuit  judge  filed  a  written  statement, 
which  states  so  admirably  the  questions  in- 
volved that  we  produce  it  here: 

"(1)  The  first  reason  assigned  for  the  mo- 
tion is  that  the  court  erred  in  refusing  to 
charge  the  Jury  as  requested  by  defendants' 
counsel  in  the  first  request.  This  request 
related  to  the  subject  of  fixtures,  and  was 
to  the  effect  that  the  property  which  was 
the  subject-matter  of  this  suit  passed  by 
virtue  of  the  deed  from  Samuel  E.  Byrne, 
Sr.,  to  Thurber.  This  deed  was  In  the  usual 
form  of  a  deed  of  lands.  There  was  evi- 
dence tending  to  show  that  It  was  Intended 
by  the  parties  thereto  to  be  a  mortgage.  But 
as  the  rule,  when  applied  to  mortgages,  is 
no  more  favorable  to  the  plaintiff  than  when 
applied  to  a  deed,  it  Is  not  very  material 
here.  I  refused  this  request  at  the  trial 
upon  a  somewhat  hasty  examination  of 
such  authorities  as  were  at  hand.  A  more 
careful  examination  of  the  authorities  has 
confirmed  my  position  at  the  trial.  The  evi- 
dence was  undisputed  that  Samuel  E.  Byrne, 
Sr.,  bad  as  early  as  1886  or  1887  'commenced 
the  erection  of  a  building,  and  had  purchased 
the  structural  Iron  and  stone  in  question 
to  go  into  the  building,  and  that  the  same 
had  been  prepared  for  the  building,  and  bad 
been  delivered  upon  or  near  the  premises, 
with  the  intention  to  place  the  same  In  the 
structure.  My  recollection  of  the  evidence 
is  that  work  on  the  building  had  ceased  for 
want  of  funds  at  the  time  of  the  deed  to 
Thurber,  but  of  this  I  am  not  positive.  It 
certainly  had  ceased  before  the  deed  to 
White.  These  were  articles  to  be  annexed 
to  the  land.  The  question  as  to  the  neces- 
sity of  actual  annexation  arises  as  to  articles 
which  have  not  yet  been  annexed  to  the 
land,  but  have  merely  been  brought  on  or 
near  the  land  with  the  intention  of  annexing 
them.  Such  articles  are,  by  the  weight  of 
authority,  perhaps  to  be  considered  as  still 
personalty,  though  the  contrary  has  quite 
frequently  been  decided.'  13  Am.  &  Eng. 
Ency.  (2d  Ed.)  801,  802,  and  cases  there  cited. 
It  seems  to  me  that  it  cannot  be  said  that 
this  Iron  and  stone  formed  or  constituted  a 
necessary  accessory  to  the  enjoyment  of  the 
land,  which  seems  to  be  the  rule  laid  down 
by  some  of  the  courts  as  the  true  test  where 
annexation  had  not  actually  taken  place. 
Much  of  the  Iron  in  question  never  went  into 
the  building  since  erected  by  the  defendants, 
but  was  exchanged  for  that  more  modern 
and  suitable.  The  old  rule  seems  to  have 
been  that  there  must  be  physical  annexation, 
but  under  some  circumstances  that  rule  has 
"been  relaxed  where  the  article  is  shown  to  be 
a  necessary  accessory  to  the  enjoyment  of 


the  land.  The  fact  that  a  place  was  pre- 
pared in  which  to  put  an  article  does  not 
necessarily  make  the  article  part  of  the  real- 
ty. Id.  608,  610.  Notwithstanding  the  lan- 
guage of  our  Supreme  Court  in  the  case  of 
Curtis  V.  Leasia,  78  Mich.,  at  page  483  [44 
N.  W.  500],  I  understand  tbat  in  a  case  likp 
the  one  under  consideration  the  question 
may  be  said  to  be  an  open  one  In  this  st.ite. 
"Having  ruled  as  I  did  upon  the  trial,  and 
finding  upon  further  examination  no  rea- 
son to  change  the  ruling,  I  feel  like  adlii>r 
Ing  to  the  ruling,  and  must  refuse  a  new 
trial  upon  this  ground.  Uixjn  this  subject 
I  refer  to  the  following  case:  The  reasoning 
of  Lowrle,  C.  J.,  speaking  for  the  court.  In 
Johnson  v.  Mehaffey,  43  Pa.  308,  82  Am. 
Dec.  568,  is  very  satisfactory.  The  action 
was  replevin  for  two  rolls  which  bad  been 
cast  for  a  certain  rolling  mill.  The  mill  wa.* 
sold  to  the  plaintiff,  who  claimed  the  rolls. 
The  rolls  bad  been  sold  on  execution  as  tbp 
personal  property  of  the  grantor.  The  rolls 
had  been  paid  for  and  delivered  at  the  mill, 
where  they  remained  for  about  three  years, 
in  a  rough  and  unfinished  condition,  without 
having  been  put  into  the  mill.  After  stating 
these  facts,  the  court  said:  These  rolls 
were  cast  for  this  rolling  mill,  and  paid  for 
and  delivered  beside  it,  and  lay  there  two 
or  three  years  without  being  turned  or  fin- 
ished off  or  put  Into  the  mill,  and  then  the 
mill  was  sold  by  the  sheriff.  Do  the  rolls  go 
with  the  mill  to  the  purchaser?  The  test 
question  is,  were  they  elementary  parts  of 
the  mill  at  the  time  of  the  sale?  And  as 
matter  of  fact  it  is  quite  plain  that  tbey 
were  not,  for  the  mill  had  always  run  with- 
out them.  No  doubt  they  were  intended  to 
be  made  part  of  the  mill,  but  we  do  not  see 
how  we  can  take  the  Intention,  without  fact. 
In  order  to  declare  what  constitutes  the  mill. 
If  we  do,  then  the  sale  of  a  half-built  or  half- 
ruined  house  would  include  all  the  materials 
provided  for  its  completion  or  repair.  A 
very  provident  man  is  quite  sure  to  have  on 
hand  materials  which  he  sees  will  some 
time  be  necessary  for  repair  of  his  works, 
or  for  supplying  deficiencies  in  them;  bat 
his  having  them  with  this  intention  does  not 
make  them  constituent  parts  of  his  works. 
Thus  he  will  provide  extra  saws  for  a  saw- 
mill, or  bolting  cloth  for  a  fiourmlll,  or  extra 
castings  for  the  running  gear,  or  lumber, 
nails,  screws,  and  other  materials,  to  make 
I  improvements  or  repairs;  but  this  prudence 
does  not  convert  personal  into  real  property, 
so  long  as  the  fact  remains  that  they  ore 
not  yet  made  constituent  elements  of  the  mil) 
or  other  structure.  That  fact  we  can  »seer- 
tain  and  define  with  reasonable  certainty, 
but  we  can  have  no  measure  for  the  ever 
varying  degrees  of  prudent  forethought 
And  if  more  Intention  could  afllx  such  ar 
tides  to  the  realty,  then  e  mere  change  of 
Intention  would  unfix  them,  or  prevent  their 
becoming  affixed,  and  we  should  tbus  b« 
witiiout  any  rule  at  all  to  guide  vs.    Be- 
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sides.  It  Is  rather  a  contradiction  in  terms 
CO  say  at  the  same  time  that  they  are  parts 
of  the  structure,  and  are  intended  to  be  made 
so.  That  these  roils  will  fit  no  other  mill 
does  not  make  them  part  of  this  one,  or  prove 
them  so.  Furniture  for  a  dwelling  house, 
shelving  and  drawers  for  a  store,  hollers 
and  flywheel  for  an  engine,  the  frame  for 
an  addition  to  a  house,  have  often  this  very 
peculiarity,  and  great  loss  would  arise  If  they 
should  not  he  applied  according  to  the  Inten- 
tion with  which  they  were  made.  Xet  they 
cannot  be  a  part  of  the  real  estate  without 
a  purpose  of  annexation  actually  efFectuated, 
though  this  peculiarity  of  adaption  may,  by 
inference  or  corroboration,  supply  the  want 
or  the  weakness  of  direct  evidence  of  an- 
nexation, whenever  this  fact  can  be  reason- 
ably said  to  be  left  In  doubt  by  the  other  evi- 
dence.' 

"(2)  It  will  be  borne  in  mind  that  defend- 
ants' requests  upon  the  subject  of  abandon- 
ment were  all  given.  The  second  reason  for 
the  motion  is  that  the  Jury  disregarded  the 
clear  weight  of  evidence  and  the  charge  of 
the  coort  upon  this  subject  The  Jury  were 
charged  that  abandonment  Is  th6  relinquish- 
ment or  surrender  of  rights  or  property  by 
one  person  to  another;  that  It  includes  both 
the  Intention  to  abandon  and  the  external 
act  by  which  the  Intention  Is  carried  into 
efTect;  that  to  constitute  an  abandonment 
there  must  be  the  concurrence  of  the  Inten- 
tion to  abandon  and  the  actual  relinquish- 
ment of  the  property,  so  that  It  may  be  ap- 
propriated by  the  next  comer.  In  view  of 
the  fact  that  Samuel  E.  Byrne,  St.,  had  in 
lS9fi  made  a  bill  of  sale  of  this  property  to 
the  plalntlfT,  and  that  both  the  plaintiff  and 
Ills  vendor  testtfled  that  they  never  Intended 
to  abandon  it,  I  cannot  say  that  the  verdict 
was  against  the  clear  weight  of  the  evidence 
upon  this  subject. 

"0)  Upon  the  question  of  adverse  posses- 
sion or  the  statute  of  limitations  the  Jury 
were  charged  as  requested  by  defendants' 
counsel.  Now  for  the  first  time  defendants' 
counsel  take  the  position  that  'the  uncon- 
tradicted evidence  of  the  case  .showed  con- 
tinued adverse  possession  of  the  property  by 
the  defendants  and  their  grantor  for  more 
than  six  years  prior  to  the  beginning  of  the 
suit.'  The  evidence  showed  that  the  lot  and 
real  estate,  with  a  partially  constructed  wall, 
had  been  unoccupied  for  a  long  term  of 
years  before  the  defendants  commenced  the 
erection  of  their  building  In  1902.  The  prem- 
ises near  the  sidewalk  were  In  a  somewhat 
dangerous  condition,  as  they  were  upon  a 
level  with  the  walk,  and  Mr.  White  bad  pla- 
ced gniards  there  to  prevent  persons  from 
going  upon  the  wall,  and  a  small  candy  store 
bad  stood  there  for  a  short  time.  1  do  not 
think  that  there  was  any  evidence  that  Mr. 
White  had  done  or  performed  any  act  that 
would  indicate  that  he  claimed  to  own  the 
stmctnral  Iron  and  stone  that  lay  loosely 
scattered  about  upon  and  near  the  premises 


covered  by  his  deed.  In  fact,  all  of  bis  acts 
were  more  consistent  with  assertion  of  own- 
ership of  the  real  estate,  than  with  an  open, 
adverse  claim  of  the  ownership  of  this  per- 
sonal property,  until  he  sold  the  same  by 
bill  of  sale  to  the  defendants  in  1902.  So  I 
cannot  agree  with  defendants'  counsel  that 
the  verdict  was  even  against  the  weight  of 
the  evidence  upon  this  subject 

"(4)  The  court,  upon  Its  own  motion,  and 
without  request  from  defendants'  counsel, 
fully  charged  the  Jury  upon  the  subject  of 
estoppel.  Defendants'  counsel  claim  that  the 
Jury  disregarded  the  evidence  In  the  case 
and  the  charge  of  the  court  and  that  defend- 
ants were  entitled  to  a  verdict  upon  that 
ground."  In  the  light  of  the  testimony  of 
Samuel  E.  Byrne,  St.,  it  Is  not  fair  to  say 
that  the  evidence  upon  this  subject  was  un- 
disputed. A  question  of  fact  was  raised  by 
the  testimony  of  Mr.  White  and  Mr.  Byrne, 
which  was  for  the  Jury  to  consider.  Mr. 
White  had  testified  to  the  representations 
claimed  to  have  been  made  by  Byrne  that 
all  of  the  material  went  with  the  premises, 
and  that,  relying  upon  that,  he  purchased 
from  Mr.  Thurber,  in  the  spring  of  1880,  and 
that  he  and  Thurber  walked  upon  the  prem- 
ises, and  that  he  then  took  iMssesslon  of  this 
personal  property.  It  appeared  by  reference 
to  the  deed  from  Thurber  that  It  was  execut- 
ed In  Washington,  D.  C,  some  time  after  its 
date.  There  is  no  doubt  that  this  fact  mn.v 
have  infinenced  the  Jury.  It  was  unexplain- 
ed by  Mr.  White.  It  also  appeared  that  at 
the  time  Mr.  Byrne,  Sr.,  had  a  talk  with  Mr. 
White  about  his  getting  a  deed  from  Thur- 
ber, he,  Byrne,  contemplated  finishing  the 
building.  Had  the  building  been  completed, 
this  material  would.  In  all  probability,  have 
gone  into  It  and  the  security  or  value  of  the 
property  would  have  been  Increased.  So 
there  was  some  force  In  Mr.  Byrne's  claim  in 
his  testimony  that  while  he  did  refer  to  the 
material  as  possessing  a  value,  he  did  not 
say  that  It  went  with  the  land.  I  simply 
refer  to  this  to  show  that  there  was  here 
a  question  of  fact  for  the  Jury,  and  that  I 
cannot  say,  as  matter  of  law,  that  the  de- 
fendants were  entitled  to  a  verdict  upon  the 
ground  of  estoppel." 

It  is  said  the  court  erred  in  admitting  the 
testimony  of  Byrne  as  to  the  gross  cost  of 
the  structural  iron.  Mr.  Byrne  had  testified 
that  the  structural  Iron  cost  him  $62  a  ton; 
that  it  had  remained  about  the  same  price 
from  then  until  now,  and  that  he  did  not 
think  over  a  fourth  was  affixed  to  the  struc- 
ture; that  he  was  positive  not  more  than  a 
third  was  aUixed.  He  was  then  asked  for 
its  gross  purchase  price,  and  the  Judge  said 
that  in  connection  with  his  other  testimony, 
where  he  stated  he  thinks  there  has  been  no 
change,  he  would,  for  that  reason  only,  per- 
mit the  answer.  We  think  this  ruling  was 
not  error.  See  Kendrlck  v.  Beard,  90  Mich. 
589,  51  N.  W.  645;  Johnston  v.  Insurance 
Co.,  106  Mich.  96,  64  N.  W.  5. 
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It  Is  aald  the  erldence  did  not  warrant  a 
verdict  for  the  plaintiff,  and  the  court  erred 
la  submitting  the  case  to  the  Jury.  (1)  Sam- 
nel  £1.  Byrne,  Sr.,  vraa  estopped  by  his  words 
and  acts  from  claiming  ownership  of  the 
materials  as  against  Mr.  White  after  his  pur- 
chase from  Thurber.  (2)  If  the  plalntlfC,  or 
hla  grantor,  ever  had  any  right  of  action,  It 
was  barred  by  lapse  of  time  before  tlila  suit 
was  commenced.  There  is  nothing  in  the 
record  to  show  the  Judge  was  requested  to 
take  the  case  from  the  Jury.  Upon  the  quesr 
tion  of  estoppel  the  Jury  was  charged:  "I 
first  call  your  attention  to  this  question  of 
estoppel  that  is  claimed  here  by  the  defend- 
ants In  this  case.  It  seems  that  at  one  time 
this  property  had  been  deeded  by  Mr.  Byrne, 
Sr.,  to  Mr.  Thurber,  of  this  city,  and  subse- 
quently Mr.  White  obtained  the  Interest  that 
Mr.  Thurber  had  by  a  deed  of  conveyance 
made  In  1889,  as  I  remember  it  The  claim 
of  Mr.  White  here  is  that  before  he  made 
the  purchase  from  Mr.  Thurber  of  the  land 
or  any  of  this  property  that  he  had  certain 
conversations  with  Mr.  Byrne,  iSr.,  at  a 
time  when  Mr.  Byrne  had  not  yet  parted 
with  this  property  by  his  bUl  of  sale  to  his 
son,  and  the  claim  of  Mr.  White  is  that  at 
an  Interview  had  between  him  and  Mr. 
Byrne,  at  which  Mr.  Byrne  desired  him 
(White)  to  obtain  the  interest  of  Mr.  Thur- 
ber, that  Mr.  White  expressed  the  belief  that 
the  property  was  not  worth  the  amount  he 
would  have  to  pay  Mr.  Thurber,  together 
with  the  mortgages  that  were  upon  the  prop- 
erty— referring  to  the  Campbell  &  Wlikin- 
aon  mortgage,  the  Dwyer  mortgage,  and  the 
Hagerty  mortgage;  and  Mr.  White  claims 
before  you  In  his  testimony  that  Mr.  Byrne 
said  to  blm:  There  is  a  great  deal  there  yon 
don't  see,  that  you  don't  count  There  Is 
material  enough  to  almost  finish  the  build- 
ing. It  all  goes  with  It'  And  Mr.  White 
claims  that  in  many  talks  had  with  Mr. 
Byrne  before  he  (White)  became  Iqterested 
by  purchasing  from  Mr.  Thurber,  Mr.  Byrne 
said  to  him  that  the  property  would  all  pass 
If  he  dealt  with  Thurber,  and  belonged  to 
the  property,  and  would  go  into  and  with  the 
lot  or  the  building.  Now,  gentlemen,  the 
first  question  that  arises  is,  was  this  state- 
ment made  by  Mr.  Byrne  to  Mr.  White? 
While  the  court  advises  you  that  this  per- 
sonal property,  consisting  of  this  structural 
iron  and  stone,  would  not  pass  by  a  deed  of 
the  realty  simply  to  Mr.  Thurber,  whether 
that  was  a  mortgage  or  a  deed,  it  would  not 
pass  by  virtue  of  the  Instrument  it  would 
have  been  perfectly  competent  for  Mr.  Byrne 
by  an  oral  arrangement — by  a  verbal  agree- 
ment— with  Mr.  Thurber  at  that  time  to 
have  passed  over  and  conveyed  to  him  this 
personal  property.  And  if,  before  Mr.  White 
purchased  this  real  estate  of  Thurber,  and 
took,  as  he  claims,  Mr.  Thurber's  Interest  in 
this  personal  property — for  I  understand  that 
It  18  claimed  that  accompanying  this  transac- 
tion of  the  deed  from  Thurber  he  took,  by 


virtue  of  a  verbal  arrangement  witb  Thur- 
ber, the  right  to  receive  this  personal  prop- 
erty, and  claims  that  It  was  pointed  out  to 
him  and  delivered  to  him  by  Mr.  Thurber; 
and  it  is  for  you  to  weigh  this  evidence  and 
say  whether  Mr.  White  is  correct  or  not; 
that  being  his  claim,  I  say,  that  if  Mr.  Byrne 
gave  him  to  understand  by  any  conversa- 
tions with  him  that  Mr.  Thurber  owned  not 
only  the  real  estate,  but  also  owned  the  per- 
sonal property  there;  that  It  belonged  to 
htm,  would  pass  to  him  (White)  if  be  dealt 
with  Thurber — then  Mr.  Byrne  Is  estopped, 
and  his  vendee,  his  son,  is  estopped,  from 
claiming  any  interest  in  this  property.  For 
a  man  cannot  stand  by,  or  cannot  Induce  an- 
other to  purchase  property  in  which  he 
claims  an  Interest  if  he  gives  such  purchaser 
to  understand  that  be  will  get  a  good  title 
if  he  deals  with  somebody  else  with  refer- 
ence to  it  He  Is  estopped  from  asserting 
any  such  claim.  If  you  stand  by  while  I  am 
purchasing  a  horse  of  your  neighbor,  and  say 
that  your  neighbor  owns  that  horse,  and,  if 
I  buy  him,  I  will  get  a  good  title,  and  I  pur- 
chase the  horse  and  pay  my  money  f<^  it 
you  are  estopped — your  mouth  Is  closed — 
from  ever  afterwards  claiming  that  you 
owned  the  horse  at  that  time;  because  you 
have  by  your  conduct  and  language  induced 
me  to  part  with  my  money,  and  it  Is  in- 
equitable and  unjust  for  you  to  make  a  claim 
inconsistent  with  that  The  doctrine  Is  a 
familiar  one  In  the  books.  When  a  person  by 
hla  words  or  conduct  voluntarily  causes  an- 
other to  believe  in  the  existence  of  a  certain 
atate  of  thlnga,  and  tboreby  induces  him  to 
act  upon  that  belief,  so  as  to  change  his 
previous  condition,  the  jperson  inducing  such 
belief  will  be  estopped  from  afterwards  de- 
nying the  existence  of  such  state  of  things  to 
the  prejudice  of  the  person  so  acting.  In 
other  words,  if  a  person  knowingly  and  vol- 
untarily BO  conducts  himself  in  relation  to 
his  business  as  to  Justify  persons  dealing 
with  him  in  supposing  and  believing  that  a 
certain  state  of  facts  exist,  and  such  person 
so  dealing  with  him  relies  ui)on  that  Infer- 
ence and  belief,  the  person  so  conducting 
himself  wiirnot  afterwards  be  permitted  to 
deny  that  such  state  of  facta  did  exist  to  the 
prejudice  of  the  person  acting  upon  such  be- 
lief. You  will  remember  that  In  the  conduct 
of  the  trial  yesterday,  and  while  Mr.  White 
was  upon  the  stand,  the  court  asked  him 
this  question:  'You  may  state  whether  the 
fact  that  Mr.  Byrne,  Sr.,  stated  to  you  that 
this  material  was  to  go  with  the  building, 
and  the  other  conversations  you  have  refer- 
red to,  had  any  influence  upon  you  in  pui^ 
chasing  the  property.'  And  you  remember 
that  Mr.  White  claimed  and  said  in  answer 
to  that:  'Most  decidedly.  I  wouldn't  have 
touched  it — I  wouldn't  have  paid  him  four 
thousand  dollars — ^without  the  complete  tin- 
derstandlng  that  all  the  material  there  be- 
longed to  or  went  with  the  building.  Mr. 
Byrne's  own  argument  was  that  it  was  ample 
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to  cover  the  four  thousand  dollars.' ,  I  do 

not  wish  to  emphasize  this  language  by  call- 
ing your  attention  to  that;  more  than'  to  call 
your  attention  to  the  point  Involved.  You 
will  .weigh  the  testimony  of  Mr.  Byrne  npon 
the  opposite  side  of  the  question.  In  which 
he  denies  that  he  said  to  Mr.  White  that  It 
would  go  with  the  building,  or  with  the 
transaction  or  trade  with  Thurber.  Now, 
who  Is  right  about  this,  gentlemen?  If  you 
shall  say  that  Mr.  Byrne  used  this  language. 
It  having  been  perfectly  competent  and  prop- 
er for  Mr.  Byrne  to  have  conveyed  this 
property  by  oral  arrangement  to  Mr.  Thur- 
ber, if  you  shall  say  that  he  did  do  that,  or, 
even  If  he  didn't  do  that  at  all,  hut  gave  Mr. 
White  to  understand  by  language  that  a  ree- 
aonable  man.  would  believe  and  be  induced 
to  act  upon,  that  he  had  so  conveyed  It  over 
to  him,  by  a  verbal  or  other  arrangement,  so 
that  If  he  (White)  did  deal  with  Thurber  he 
obtained  the  interest  In  this  personal  prop- 
erty, then  I  say  Mr.  Byrne  Is  estopped  from 
claiming  this  property;  and  his  son,  who 
afterwards  became  the  alleged  owner  of  It 
by  virtue  of  a  bill  of  sale,  could  take  no 
greater  title  than  his  father  had;  and.  If  his 
father  had  parted  with  his  title  to  that  prop- 
erty, then  he  coold  convey  no  Interest  in  it 
So  mach  for  this  doctrine  or  claim  of  estop- 
pel on  the  part  of  the  defendants."  Mr. 
Byrne  denied  most  emphatically  Mr.  White's 
testimony  as  to  Byrne's  telling  him  the  title 
to  the  iron  and  stone  passed  to  Thurber  by 
the  deed.  In  Maxwell  v.  Bridge  Co.,  41 
Mich.  453,  2  N.  W.  639,  the  court  said:  "The 
doctrine  of  estoppel  rests  upon  a  party  hav- 
ing directly  or  Indirectly  made  assertions, 
promises,  or  assurances  upon  which  another 
has  acted  under  sush  circumstances  that  he 
would  be  seriously  prejudiced  if  the  asser- 
tions were  sufFered  to  be  disproved  or  the 
promises  or  assurances  to  be  withdrawn. 
But  as  the  doctrine,  when  applied,  operates 
to  take  away  legal  rights,  it  Is  no  more  than 
common  Justice  to  require  that  the  facts 
which  are  supposed  to  call  for  its  applica- 
tion shall  be  unquestionable,  and  the  wrong 
which  is  to  be  prevented  shall  be  undoubted. 
Fredenbnrg  v.  Lyon  Lake  Church,  87  Mich. 
476;  Cronln  v.  Gore,  38  Mich.  381.  More- 
over, the  question  of  its  application  In  any 
case  is  a  mixed  question  of  law  and  fact, 
and  in  cases  of  Jury  trial  must  be  submitted 
to  the  Jury  under  proper  Instructions.  Now, 
however  clear  the  facts  in  support  of  the 
estoiH>eI  may  seem  to  be,  it  is  always  pos- 
sible that  there  may  be  qualifying  or  over- 
ruling facts;  and  the  conclusions  from  the 
evidence  mnst  be  drawn  by  the  Jury,  not  by 
the  court." 

In  relation  to  the  claim  of  plaintUf  being 
barred  by  lapse  of  time  we  think  it  suffi- 
cient to  ref»  to  what  was  said  by  the  learn- 
ed trial  Judge  In  overruling  the  motion  for  a 
new  trial. 

We  now  come  to  the  most  difficult  ques- 
tion ta  the  case;  that  Is,  whether,  as  clalm- 

101  N.W.— «6 


ed  by  defendants,  the  court  erred  In  the  tat 
structlon  given  to  the  Jury  that  the  struc- 
tural iron  and  stone  did.  not  become  a  part 
of  the  realty,  and  refusing  the  request  of  de- 
fendants' counsel  on  that  subject  It  must 
be  confessed  there  is  a  good  deal  of  conflict 
in  the  authorities.  They  are  collated  at 
length  in  13  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  at  pages  601  to  610,  and  in  the  notes 
thereto.  We  are  Impressed  with  the  reason- 
ing of  Chief  Justice  Lowrle  in  Johnson  v. 
Mehaffey,  supra,  from  whose  opinion  Jud^e 
Stone  quoted  so  copiously.  There  is  an  ex- 
pression used  in  Curtis  v.  Leasia,  by  Justice 
Sherwood,  that  tends  to  support  the  claim 
of  defendants,  but  It  Is  obiter  dictum.  The 
court  held  in  the  case  that  the  rails  which 
were  claimed  to  be  realty  were  not  realty, 
but  were  personal  property.  See  Harris  v. 
Scovel,  85  Mich.  32,  48  N.  W.  173.  In  this 
case  it  appears  the  defendants  made  new 
plans  for  a  building,  which  rendered  the 
structural  iron  and  the  dressed  stone  unfit- 
ted for  use  therein.  Was  this  material  up  to 
that  time  real  estate,  and  from  that  time  on 
personal  property?  If  so,  would  the  same 
result  have  followed  had  Mr.  Byrne  changed 
the  plan  of  the  building  while  be  owned  the 
pixiperty? 

We  are  inclined  to  agree  with  the  trial 
Judge  as  to  the  weight  of  authority,  and  that 
the  Judgment  should  be  affirmed. 


HOOKER,  J., 
JUSTICE. 


concurred  with  the  CHIEF 


COTTRBLL  v.  MORAN. 
(Supreme  Court  of  Michigan.     Dec.  7,'  1004.) 

SUUKABT     PBOCBBDIMOS — DETERSES— EQUI- 
TABLK  TITLE. 

1.  In  sammary  proceedings  defendant  cannot 
set  up  his  equitable  title  and  have  a  deed  exe- 
cuted by  him  declared  a  mortgage,  it  being  a 
matter  within  the  exclaalve  jurisdiction  of  eq- 
uity. 

Appeal  from  Circuit  Court  Macomb  Coun- 
ty, In  Chancery;  Harvey  Tappan,  Judge. 

Summary  proceedings  by  William  Oottrell 
against  Gilbert  J.  Moran.  From  a  judgment 
for  complainant  defendant  appeals.  Af- 
firmed. 

John  A.  Weeks  (Edgar  Weeks,  of  counsel), 
for  appellant    Martin  Crocker,  for  appellee. 

HOOKER,  J.  The  defendant  in  a  sum- 
mary proceedings  case  has  appealed  from  a 
verdict  and  judgment  of  restitution.  The  cir- 
cuit judge  directed  a  verdict  for  the  com- 
plainant To  comprehend  the  case,  allusion 
should  be  made  to  the  state  of  the  title.  The 
defendant,  Gilbert  J.  Moran,  was  owner  of 
the  premises  (a  farm)  on  November  18,  1884, 
and  on  that  day  he  gave  a  note  and  mort- 
gage to  the  complainant  for  ^600,  due  In 
two  years,  with  Interest  at  7%  per  cent  • 
April  8,  1880,  Moran  executed  and  delivered 
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to  complainant  a  warranty  deed,  the  consid- 
eration of  which  was  $4,363.84,  being  the 
amount  dne  at  thftt  date  upon  the  note  and 
mortgage.  April  8,  1889,  a  land  contract  was 
executed,  which  counsel  concede  was  a  de- 
feasance, and  made  this  transaction  a  mort- 
gage, and  it  has  been  so  treated.  January 
20.  1896,  defendant  gave  to  complainant  a 
warranty  deed  of  the  premises,  the  consid- 
eration being  $4,920.78,  amount  then  due  on 
the  original  debt  The  same  day,  as  a  part 
of  same  transaction,  complainant  gave  and 
defendant  accepted  a  lease  of  the  premises 
for  one  year  at  a  rental  of  S200  for  the  term. 
He  also  executed  and  .defendant  accepted  a 
writing,  which  reads  as  .follows:  "Having 
this  day  leased  to  Gilbert  Moran  for  the  term 
of  one  year,  the  farm  described  as  follows: 
the  east  half  of  the  southwest  quarter  of  sec- 
tion 19,  In  township  3,  north  of  range  14  east 
Macomb  county  Michigan,  containing  78 
acres  of  land.  I  give  Mr.  Moran  the  privi- 
lege of  purchasing  said  farm  during  the  term 
of  his  lease  for  the  snm  of  Four  thousand 
nine  hundred  twenty-one  dollars,  providing 
the  terms  of  lease  are  lived  up  to  rigidly,  ex- 
cepting said  Cottrell  has  an  opportunity  to 
sell  said  farm  in  which  case  Mr.  Moran  has 
on  option  of  thirty  days  to  purchase  at  price 
oETered;  and  If  he  does  not  elect  to  purchase 
then  he  is  to  surrender  farm  receiving  rea- 
sonable compensation  for  his  crops,  in  thirty 
days  from  notice  and  In  case  Mr.  Moran  sells 
said  farm  he  Is  to  have  for  his  commission 
nil  be  sells  farm  for  over  and  above  Fonr 
Thousand  nine  hundred  twenty-one  dollars, 
provided  he  keeps  the  agreements  in  his 
lease.  Dated  Mt.  Clemens  Mich.  Jan.  16th, 
1896.  William  Cottrell."  Counsel  contend 
that  this  transaction  did  not  pass  the  title, 
but  was  a  mortgage  of  the  premises.  On 
February  20,  1902,  the  parties  entered  into 
a  new  16ase  for  one  year  at  a  rental  of  $150 
per  year.  Defendant  has  occupied  the  prem- 
ises continuously  from  1884  to  the  time  this 
proceeding  was  begun.  Two  points  are  in- 
volved In  the  case:  (1)  Was  Jurisdiction 
ousted  by  the  alleged  question  of  title?  (2) 
If  not,  should  the  case  have  been  submitted 
to  the  Jury? 

The  deed  of  1896  conveyed  the  legal  title 
to  the  complainant,  if  it  was  not  vested  In 
him  by  the  earlier  one.  Defendant's  title 
was  at  most  an  equitable  one,  to  have  the 
deed  declared  a  mortgage;  and  this  claim  of 
title  was  enforceable  (if  at  all)  through  equi- 
table proceedings,  which  good  conscience  re- 
quires should  have  been  a  bill  to  redeem,  sea- 
sonably filed;  and  It  is,  perhaps,  more  than 
doubtful  if  equity  would  grant  such  relief 
upon  any  other  kind  of  a  bill,  or  In  the  ab- 
sence of  laches.  In  this  proceeding  it  was 
not  competent  to  set  up  the  equitable  title, 
which  a  court  of  law  could  not  vindicate. 
We  have  often  held  that  equitable  titles  can- 
not be  considered  as  against  legal  ones  in 
courts  of  law.  See  Harrett  v.  Kinney,  44 
Mich.  457,  7  N.  W.  68;   Oeiges  v.  Greiner,  68 


Mich,  156.  36  N.  W.  48;  Gates  v.  Sutherlaad, 
76  Mich.  233,  42  N.  W.  1112;  Shaw  v.  Hill, 
83  Mich.  327,  47  N.  W.  247,  21  Am.  St  Rep. 
607;  Land  &  Iron  Co.  v.  Thoney,  89  Mlcb. 
232,  60  N.  W.  845;  Paldi  v.  Paldl,  95  Mich. 
411,  64  N.  W.  903;  Moran  v.  Moran,  106 
Mich.  12,  63  N.  W.  989,  68  Am.  St  Rep.  462; 
Gage  V.  Sanborn,  106  Mich.  279,  64  N.  W.  32; 
Rausch  V.  Briefer  (decided  Nov.  29,  1904)  101 
N.  W.  623.  In  Gage  v.  Sanborn,  supra,  it  t» 
said:  "These  cases  do  not  attack  the  regu- 
larity of  the  proceedings  themselves,  but 
raise  a  question  dependent  upon  extrinsic 
facts,  constituting  a  legal  defense  In  a  prop- 
er tribunal,  viz.,  an  adverse  claim  of  a  title 
paramount  to  the  levy.  At  least  this  seems 
to  have  been  the  view  taken  in  Rlggs  v.  Ster- 
ling, 61  Mich.  158,  16  N.  W.  320,  and  this  dis- 
tinction is  intensified  by  the  dissenting  oplD- 
ion  of  Mr.  Justice  Cooley  In  that  case."  As 
this  Is  conclusive  of  defendant's  claim,  fur- 
ther discussion  is  unnecessary. 

Judgment    affirmed.    The   other   Justices 
concurred. 


WISE   T.   STATE   VETERINARY   BOARD. 
(Supreme  Court  of  Michigan.     Dec.  7,  1904.) 

VETEBINABY    SCBOEONS— POWEB    OW   STATE 
VETEBINABT    BOAKD. 

1.  Pub.  Acts  1899,  No.  191,  for  the  organiza- 
tion of  the  State  Veterinary  Board,  required 
(section  2)  the  board  to  elect  a  secretary,  and 
"from  time  to  time  to  forniafa  him  a  list  of  all 
re^lar  colleges  and  schools  of  veterinary  med- 
icine and  surgery  having  a  course  of  not  less 
than  two  years,  with  sessions  of  at  least  six 
months  in  each  year."  Section  S  entities  as? 
person  to  a  certiticate  from  such  board  on  proof 
that  he  is  lawfully  a  r^^gular  possessor  of  a 
diploma  from  a  regular  veterinary  ooilege  or 
school,  within  the  meaning  of  this  act  and 
that  snch  diploma  was  issned  by  such  college 
or  school  directly  to  him."  Held,  that  such 
board  has  no  power  to  determine  whether  a 
college  of  "veterinary  medicine  and  surgery," 
existmg  under  Comp.  I>aws  1897,  c  218,  is 
a  regular  school  or  college,  or  to  refuse  a  cer- 
tificate to  practice  to  a  person  holding  a  di- 
ploma from  such  college. 

Original  proceedings  on  the  relation  of 
Harry  W.  Wise  for  mandamus  to  the  State 
Veterinary  Board.    Granted. 

Relator,  a  graduate  as  a  veterinary  phy- 
sician and  surgeon  from  the  Grand  Rapids 
Medical  College,  applied  to  the  respondent 
for  a  certificate  to  practice  his  profession. 
A  certificate  was  denied  him,  and  he  asks 
the  writ  of  mandamus  to  compel  respondent 
to  issue  to  him  such  certificate.  The  case 
Is  before  as  on  petition,  answer,  and  stip- 
ulation. The  stipulation  admits  the  truth  of 
the  allegations  in  paragraphs  of  the  petition 
numbered  2,  3,  4,  and  5.  These  read  as  fol- 
lows: 

"(2)  That  on  the  1st  day  of  April,  190*.'. 
having  passed  the  required  examination,  he 
graduated  from  the  veterinary  department 
of  the  Grand  Rapids  Medical  College,  and 
was  awarded  a  diploma  conferring  upon  him 
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the  degree  of  doctor  of  veterinary  medicine 
and  surgery  and  master  farrier,  which  di- 
ploma was  duly  issued  to  him  by  order  of 
the  board  of  tmstees  of  said  college. 

"(3)  That  he  matriculated  as  a  student  In 
the  veterinary  department  of  said  college  at 
the  beginning  of  the  college  year  in  October, 
1900,  and  regularly  and  continuously  at- 
tended the  veterinary  department  of  said  col- 
lege and  took  the  regular  course  of  instruc- 
tion prescribed  by  the  faculty  of  said  col- 
lege and  of  said  veterinary  department  dur- 
ing the  college  year  of  1900-1901  and  during 
the  college  year  of  1901-1902,  and  that  he 
attended  said  veterinary  department  as  a 
student  for  at  least  six  months  in  each  of 
said  years. 

"(4)  That  since  his  residence  at  Owosao 
he  has  practiced  his  profession  of  veterinary 
medicine  and  surgery,  and  has  succeeded  in 
building  up  a  practice  which  yields  him  an 
income  of  at  least  |1,500  a  year;  that  he 
has  found  in  practicing  bis  said  profession 
that  the  knowledge  and  clinical  experience 
wblcb  he  acquired  in  attending  the  veter- 
inary department  of  said  medical  college 
abundantly  fitted  him  to  carry  on  bis  profes- 
sion successfully;  and  that,  having  put  such 
knowledge  and  experience  to  the  test  in 
actual  practice  of  said  profession,  be  Is  well 
satisfied  with  the  course  of  study  and  with 
the  instruction  wblcb  he  received  at  the  vet- 
erinary department  of  said  college,  and  that 
he  baa  been  enabled  thereby  to  practice  bis 
profeesion  successfully  and  to  tbe  satisfac- 
tion of  those  who  have  had  occasion  to'  em- 
ploy hjm  in  his  said  practice. 

"(5)  That,  as  your  petitioner  Is  Informed 
and  verily  believes,  the  Grand  Rapids  Med- 
ical College  Is  a  corporation  organized  and 
existing  under  Act  No.  39  of  the  Public  Acts 
of  1855,  being  chapter  218  of  the  Compiled 
Laws  of  1897;  that  the  articles  of  associa- 
tion of  said  college  were  duly  approved  by 
the  Secretary  of  State  and  filed  in  his  oflJce 
on  the  10th  day  of  August,  1897;  that  amend- 
ments were  made  thereto  on  the  26th  day  of 
August,  1887,  and  duly  filed  in  the  ofilce  of 
the  Secretary  of  State;  that  the  purpose  for 
which  said  college  was  organized,  as  set 
forth  in  tbe  articles  of  association,  is  'to  es- 
tablish and  operate  a  college  to  teach  medi- 
cine and  surgery,  chemistry,  dentistry,  vet- 
erinary medicine  and  surgery,  and  horse  shoe- 
ing; to  grant  and  issue  diplomas  in  various 
departments  of  the  college  in  conformity  to 
law  and  In  accordance  with  the  practice  In 
similar  institutions  in  the  United  States.'" 

The  Grand  Rapids  Medical  College  is  or- 
ganized under  chapter  218,  Comp.  Laws,  sec- 
tion 8143  provides:  "Every  diploma  granted 
by  snch  trustees,  shall  entitle  the  possessor 
to  all  tbe  immunities  which,  by  usage  or 
statute,  are  allowed  to  possessors  of  similar 
diplomas  granted  by  any  similar  institu- 
tion tn  the  United  States."  Section  8146  pro- 
vides that  any  institution  of  learning  Incor^ 
porated  under  tbe  act  shall  be  subject  to  the 


visitation  and  examination  of  the  Superin- 
tendent of  Public  Instruction,  and  to  a  board 
of  visitors,  three  in  nunlber,  to  be  appointed 
by  said  superintendent.  Said  board  Is  em- 
powered to  visit  such  institution,  examine  Its 
courses  of  study,  modes  and  character  of  in- 
struction, and  such  other  matters  as  may  be 
of  interest  to  the  citizens  of  the  state.  It 
Is  also  required  to  make  a  full  report  to  tbe 
Superintendent  of  Public  Instruction,  setting 
forth  the  result  of  their  examination  and  con- 
clusions as  to  the  condition  of  the  institution. 
The  respondent  is  organized  under  Act  No. 
191  of  tbe  Public  Acts  of  1899.  The  board  Is 
required  by  section  2  to  elect  a  secretary, 
and  to  "from  time  to  time  provide  and  fur- 
nish to  said  secretary  a  list  of  all  regular 
colleges  and  schools  of  veterinary  medicine 
and  surgery,  having  a  course  of  not  less  than 
two  years,  with  sessions  of  at  least  six 
months  In  each  year."  Under  section  3  any 
person  is  entitled  to  a  certificate  from  said 
board  upon  satisfactory  proof  "that  he  ts 
lawfully  a  regular  possessor  of  a  diploma 
from  a  regular  veterinary  college  or  school, 
within  the  meaning  of  this  act,  and  that  such 
diploma  was  Issued  by  sncb  college  or  school 
directly  to  him." 

Hatch  &  Wilson,  for  relator.  Norton  & 
Jamison,  for  respondent 

GRANT,  3.  (after  stating  tbe  ftiets).  The 
relator  has  complied  fully  with  the  provi- 
sion of  the  statute.  The  respondent  con- 
tends that  it  is  clothed  with  .the  power  to 
determine  whether  a  school  or  college  of 
veterinary  medicine  and  surgery  organized 
under  the  laws  of  this  state,  whose  articles 
of  association  are  duly  filed  and  approved 
by  the  proper  state  authorities,  is  a  regular 
school  or  college;  or,  as  stated  in  tbe  brief 
of  counsel,  that  It  "has  the  right  to  de- 
termine whether  any  school  or  college  is  liv- 
ing up  to  the  requirements  of  Act  No.  191 
of  the  Public  Acts  of  1899."  Whether,  as 
the  relator  seems  to  contend,  any  such  i>ower 
or  control  Is  lodged  In  the  Superintendent  of 
Public  Instruction,  is  not  before  us.  Tbe 
sole  question  is,  is  the  respondent  clothed 
with  this  power?  An  educational  institu- 
tion, properly  Incorporated  under  the  provi- 
sions of  the  law.  Is  a  regular  school  or  col- 
lege within  the  meaning  of  the  law.  This 
statute  neither  in  express  terms  nor  by  im- 
plication, has  lodged  In  this  board  the  power 
to  determine  whether  any  school  or  college 
has  a  curriculum  of  studies,  equipment,  ap- 
pliances, etc.,  such  as  the  members  of  the 
board  may  deem  essential  to  properly  qual- 
ify a  graduate  to  practice  his  profession. 
If  respondent's  contention  be  correct,-  this 
board  has  power  to  determine  whether  a  de- 
partment of  veterinary  medicine  and  surgery 
in  the  Michigan  Agricultural  College  or  in 
the  University  of  Michigan,  is  "regular." 
A  similar  question  arose  In  Kentucky,  where 
a  graduate  of  tbe  School  of  Pharmacy  ot 
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tbe  Michigan  University  presented  a  diploma 
to  tbe  State  Board  of  Pharmacy  of  that 
Btate,  and  demanded  a  certificate.  The  pro- 
vision of  the  statute  In  that  case  was: 
"Graduates  In  pharmacy  shall  be  such  as 
have  obtained  a  diploma  from  a  regular  in- 
corporated college  of  pharmacy."  It  was 
held  that  the  board  had  no  discretion  in  the 
matter,  and  that  the  relator  was  entitled 
to  a  certificate  upon  presentation  of  her 
diploma.  State  Board  of  Pharmacy  ▼. 
White,  84  Ky.  626,  2  8.  W.  225.  The  case 
of  People  V.  Dental  Examiners,  110  111.  180, 
does  not  apply  to  this  case.  There  the  stat- 
ute required  that  a  diploma  should  be  pre- 
sented "from  the  faculty  of  some  reputable 
dental  college,  duly  authorized  by  the  lavrs 
of  this  state,  or  some  other  of  the  United 
States,"  etc.  It  was  held  that  the  l)oard  was 
clothed  with  power  to  determine  whether  a 
college  was  reputable.  "Regular"  and  "rep- 
utable" are  not  synonymous  words.  -  "Reg- 
ular" is  defined  as  "conformed  to,  or  made 
in  accordance  with  a  rule;  agreeable  to  an 
established  rule,  law,  type,  or  principle,  to 
a  prescribed  mode,  or  to  established  cus- 
tomary form."  "Reputable"  is  defined  as 
"being  in  good  repute;  held  in  esteem;  es- 
timable." Cent.  Diet  A  school  or  college 
may  be  regular — 1.  e.,  regularly  incorporated. 
— and  not  l)e  reputable.  The  reason  for  the 
use  of  tbe  word  "reputable"  in  the  Illinois 
statute  is  stated  by  the  court  as  follows: 
"As  a  part  of  the  current  history  of  the 
times,  and  as  an  aid  in  arriving  at  the  legis- 
lative intention,  we  know  there  were  col- 
leges of  different  kinds  authorized  by  the 
laws  of  states  in  which  they  were  located, 
in  which  there  were  pretended  to  be  annual- 
ly delivered  full  courses  of  lectures  and  in- 
struction upon  the  arts  and  sciences  pro- 
fessed to  be  taught  that  were  not  "reputable,' 
because  they  graduated  for  money,  frequent- 
ly without  any  reference  to  scholarship.  A 
diploma  from  such  an  institution  afforded 
no  evidence  of  scholarship  or  attainments 
in  its  holder.  It  was  a  fraud,  and  deserved 
no  respect  from  anybody;  and  it  was  as 
against  such  diplomas  the  law  was  intended 
to  protect  the  public,  and  therefore  required 
that  the  colleges  be  'reputable.'  Whether 
a  college  be  reputable  or  not  is  not  a  legal 
question,  but  a  question  of  fact"  The  law 
of  this  state  has  fixed  the  status  of  these 
schools  and  colleges.  When  they  have  com- 
plied with  the  law  of  incorporation  and 
filed  their  articles  of  association,  they  tiien 
become  regular  schools  and  colleges,  and  a 
diploma  therefrom  entitles  the  "regular  pos- 
sessor" to  a  certificate  to  practice  his  pro- 
fession. The  Legislature  may  undoubtedly 
prescribe  the  curriculum  for  schools  of  its 
own  creation,  and  may  lodge  in  some  board 
the  power  to  determine  whether  its  grad- 
uates are  entitled  to  admission  to  practice; 
but  It  has  not  done  so  by  this  act 

The  mandamus  is  granted,   but  without 
costs.    The  other  Justices  concurred. 


DICK  V.  SUPREME  BODT  OP  INTERNA- 
TIONAL CONGRESS. 

(Supreme  Court  of  Michigan.    Dec.  7.  1004) 

BBNEnCIAI,  ABSOCIATIOHS  —  TBIBUHAI.  OF  OB- 
DEB— CONCLUSIVENESS  or  DECISION— COVCPI- 
TBNCT  OF  WITNESS  —  CONTIDENTIAI.  BSU.- 
TI0N8. 

1.  Comp.  Laws  1S97,  i  10.181,  which  forbids 
a  physician  to  disclose  any  mformation  acquir- 
ed in  attending  a  patient  '*  applicable  to  a 
hearing  before  the  supreme  tribunal  of  a  benefi- 
cial order  as  to  the  liability  of  the  order  to  a 
beneficiary. 

2.  A  by-law  of  a  beneficial  association  pro- 
vided for  a  hearing  before  tbe  supreme  board 
of  trustees  on  death  claims,  the  claimant  to 
appear  and  give  evidence  to  establigh  hia  claim, 
and  declared  that  on  an  appeal  to  the  supreme 
body  the  decision  of  such  body  ^ould  be  final, 
and  binding  on  every  member  and  his  benefi- 
ciaries. Held,  that  an  adverse  decision  of  tbe 
supreme  body  as  to  liability  on  a  certificate  of 
membership  is  not  conclusive  where  snch  body 
acted  upon  evidence  admitted  in  violation  of 
Comp.  Laws  1897,  {  10,181,  forbidding  a  physi- 
cian to  disclose  mformation  acquired  in  attend- 
ing a  patient,  thereby  depriving  claimant  of  the 
hearing  to  which  he  was  lawfully  entitled. 

3.  The  oonclnsivenesa  of  an  adjudication  of 
the  supreme  tribunal  of  a  beneficial  order  as  to 
liability  on  a  membership  certificate  may  be 
questioned  in  a  conrt  of  law  when  set  up  as  a 
defense  to  an  action'  on  the  certificate^ 

Hooker  and  Grant  JJ.,  dissenting. 

Error  to  Circuit  Court  Wayne  County; 
Henry  A.  Mandel,  Judg& 

Action  by  Emma  0.  Dick  against  the  Su- 
preme Body  of  tbe  International  Congress 
on  a  policy  of  Insurance.  From  a  Judgment 
for  plaintiff,  defendant  brings  error.  AfBnn- 
ed. 

W.  O.  Howard,  for  appellant  Walker  & 
Spalding,  for  appellee. 

CARPENTER,  J.  Plaintira  husband. 
John  A.  Dick,  died  July  10,  1901.  At  that 
time  be  was  a  member  of  defendant  order, 
and,  as  such,  his  life  was  insured  for  the 
sum  of  $1,000.  Plaintiff  was  his  beneficia- 
ry, and  she  brought  this  suit  to  recovw  said 
insurance.  She  obtained  a  verdict  and  Judg- 
ment in  the  court  below.  Defendant  con- 
tends that  a  verdict  should  have  been  di- 
rected In  its  ftivor,  because  this  controversy 
had  been  determined  in  its  favor  by  tbe 
tribunals  of  its  order,  and  that  such  determi- 
nation was  final,  llie  question  raised  by 
this  claim  is  the  only  one  we  are  called  up- 
on to  consider.  The  facts  essential  to  an 
understanding  of  this  question  are  these: 

The 'by-laws  of  defendant  provide  that  the 
supreme  board  of  trustees  "shall  pass  on  all 
death  claims.  *  *  *  If,  in  its  judgment 
any  such  claim  Is  not  a  valid  one,  they  shall 
notify  •  •  •  the  beneficiary,  •  •  • 
and  fix  the  time  •  •  •  when  the  claim- 
ants or  their  attorneys  may  appear  before 
the  supreme  board  of  trustees  •  •  •  and 
present  such  evidence,  either  orally  or  by 
a£Bdavlt  as  they  may  have  to  establish  the 

f  t.  See  Insurance,  vol:  K,  Cent.  DIx.  H  US7,  lagt. 
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Jnstneaa  of  said  claim,  and  tbe  supreme  board 
of  trustees  shall  try,  hear  and  decide  upon 
the  justness  and  the  validity  of  such  claims, 
and  their  decisions  shall  be  binding  •  •  • 
unless  an  appeal  is  taken  to  the  snpreme 
body.  •  •  •  It,  the  supreme  body,  shall  have 
the  power  when  an  appeal  Is  made  •  •  • 
to  decide  as  to  the  validity  of  all  death 
claims,  •  •  •  and  Its  decisions  shall  be 
final  and  binding  upon  every  member  and 
his  beneflclarles.  No  suit  at  law  or  equity 
shall  be  commenced  or  maintained  by  any 
member  or  beneficiary  against  the  supreme 
body."  Defendant's  board  of  trustees,  sus- 
pecting that  decedent  had  obtained  his  insur- 
ance by  making  false  statements  respecting 
his  condition  of  health,  notified  plaintiff  that, 
in  their  Judgment,  her  claim  was  not  valid. 
A.  hearing  was  had  before  them,  and  the 
claim  rejected.  On  this  hearing  plaintiff 
presented  several  afBdavits  tending  to  prove 
the  validity  of  her  claim.  The  only  other 
testimony  was  the  statement  of  defendant's 
general  manager.  This  witness  narrated  a 
conversation  between  himself  and  decedent's 
physician  in  which  the  latter  said  that  de- 
ceased came  to  him  in  January,  1901,  and 
stated  that  he  became  sick  In  February, 
1899,  and  had  lost  50  pounds  in  this  Interval. 
This  statement,  which  tended  to  prove  that 
the  insurance  had  been  obtained  by  false 
statements,  was  objected  to  as  incompetent, 
hearsay,  and  privileged,  but  It  was  neverthe- 
less received  and  acted  upon.  From  this 
decision  rejecting  her  claim  plaintiff  appeal- 
ed to  the  defendant  body.  Neither  she  nor 
her  counsel  was  present  when  her  case  was 
there  considered.  They  were  told  It  was  not 
necessary  for  them  to  be  present,  and  led 
to  believe  that  the  case  would  be  heard  on 
substantially  the  same  testimony  as  that  In- 
troduced before  the  board  of  trustees.  And 
it  was  so  heard.  The  affidavits  of  plaintiff 
were  laid  before  the  appellate  tribunal,  but, 
Instead  of  the  hearsay  statement  of  the 
physician,  his  afildavlt  stating  substantially 
the  same  facts  was  Introduced.  That  tri- 
bunal rejected  plaintiff's  claim. 

Can  we  say,  as  a  matter  of  law,  that  this 
determination  W98  binding  upon  plaintiff? 
If  we  can,  the  Judgment  of  the  lower  court 
should  be  reversed.  If  we  cannot.  It  should 
be  affirmed.  Defendant  not  only  used  the 
physician's  affidavit  as  testimony,  but.  It  Is 
to  be  Inferred,  based  Its  decision  solely  upon 
such  affidavit  Section  10,181,  Comp.  Laws 
1897,  prohibits  the  use  of  such  testimony  on 
the  ground  that  It  violates  a  sacred  confi- 
dential relation.  If  plaintiff  had  a  right  to 
Invoke  this  law,  it  cannot  be  said  that  she 
waived  that  right.  Through  her  counsel  she 
objected  to  this  testimony  in  the  lower  court, 
and  defendant's  officers  had  no  right  to  as- 
sume that  she  withdrew  this  objection  in 
the  court  above.  It  may  therefore  be  Infer- 
red that  defendant  willfully  introduced  the 
testimony  under  conslderatiou,  and  upon 
such  testimony  rendered  a  decision  adverse 


to  plaintiff.  BYom  this  conduct,  can  any  in- 
ference unfavorable  to  the  validity  of  the 
adjudication  pronounced  by  defendant  be 
drawn?  It  is  clear  that  the  validity  of  ad- 
judications of  this  character  Is  not  lessened 
by  the  circumstance  that  technical  rules  for 
the  admission  of  evidence  are  disregarded. 
See  Derry  v.  Great  Hive  (Mich.)  98  N.  W.  23; 
Barker  v.  Great  Hive,  Id.  24.  It  is  likewise 
true  that  within  the  limits  of  common  fairness 
such  tribunals  may  prescribe  their  own  rules 
of  evidence.  Derry  v.  Great  Hive,  Barker  v. 
Great  Hive,  suin-a.  And  I  think  it  is  also  true 
that  no  error  of  such  tribunals  In  admitting 
testimony  will  be  considered  by  a  court  unless 
such  error  affected  its  decision.  But  It  must 
not  be  supposed  that  such  tribunals  are 
above  the  lawmaking  power  of  the  state. 
They  have  no  right  to  violate  any  law  which 
that  power  prescribes  for  their  guidance. 
And  If  such  violation  results  In  their  depriv- 
ing a  claimant  of  the  hearing  to  which  he 
Is  lawfully  entitled,  their  adjudications  are 
of  no  legal  effect.  See  Rose  v.  Order  of 
Patricians,  126  Mich.  577,  85  N.  W.  1073. 
Did  defendant  violate  a  law  which  was  pre- 
scribed for  its  guidance  when  It  admitted 
In  evidence  the  affidavit  In  question?  The 
Legislature  has  said:  "No  person  duly  au- 
thorized to  practice  physic  or  surgery  shall 
be  allowed  to  disclose  any  Information  which 
he  may  acquire  in  attending  any  patient." 
Section  10,181,  Ciomp.  Laws  1897.  It  this 
statute  applied  to  Its  proceedings,  defend- 
ant flagrantly  violated  It  Did  it  apply? 
The  proceedings  were  In  their  nature  judi- 
cial, and  there  can  be  no  doubt  that  the  Leg- 
islature had  power  to  prescribe  rules  which 
it  was  defendant's  duty  to  observe.  Did  the 
statute  prescribe  such  a  rule?  "The  statute 
Is  one  passed  for  the  sole  purpose  of  enabling 
persons  to  secure  medical  aid  without  be- 
trayal of  confidence."  See  Grand  Rapids  & 
Ind.  R.  R.  Co.  V.  Martin,  41  Mich.  671,  8  N. 
W.  173.  Did  the  Legislature,  In  passing 
this  statute,  which  prescribes  a  rule  of  evi- 
dence to  be  observed  in  judicial  proceedings, 
intend  to  penult  this  confidence  to  be  be- 
trayed in  any  judicial  proceedings  which  It 
had  the  power  to  regulate?  To  Impute  any 
such  intention  to  the  Legislature  Is  to  as- 
sume that  It  designed  to  defeat  Its  manifest 
purpose.  There  Is  nothing  In  the  statute 
to  limit  Its  operation  to  any  particular  Judicial 
tribunal  or  to  any  particular  class  of  Judicial 
proceedings.  We  must  therefore  assume  that 
it  was  Intended  to  extend  to  all  proceedings 
of  a  Judicial  character  which  the  Legislature 
had  the  power  to  rcgtilate.  This  statute  was, 
therefore.  In  my  judgment  violated  when  the 
physician's  affidavit  was  used  as  testimony. 
See  Fennimore  v.  Chllds,  8  N.  J.  Law,  886; 
Gallagher  v.  Kern,  31  Mich.  138. 

Did  this  violation  of  the  statute  deprive 
plaintiff  of  the  hearing  to  which  she  was 
lawfully  entitled?  Plaintiff  was  entitled  to 
the  hearing  prescribed  by  defendant's  by- 
laws.   The  construction  which  defendant  It- 
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self  placed  on  these  by-laws — and.  In  my 
Judgment,  tbelr  proper  and  necessary  con- 
struction— ^required  it  to  dispose  of  contro- 
versles  upon  testimony  of  some  character  pro- 
duced before  it  at  a  time  and  a  place  where 
plaintUT  had  an  opportunity  of  being  heard. 
We  have  held,  in  accordance  with  funda- 
mental constitutional  principles,  that  an  ad- 
judication made  by  such  tribunal  Is  not  bind- 
ing upon  a  party  who  is  denied  the  oppor- 
tunity of  being  heard.  See  Rose  v.  Order 
of  Patricians,  supra.  The  most  obvious  and 
essential  rights  secured  to  claimant  by  the 
opportunity  of  being  beard  are  these:  The 
right  to  present  testimony,  and  the  right  to 
bear  and  meet  testimony  presented  against 
her.  If  her  claim  was  rejected  upon  testi- 
mony obtained  when  she  was  not  present, 
and  of  which  she  knew  nothing,  we  should 
not  hesitate  to  say  that  she  was  denied  the 
opportunity  of  being  heard,  even  though  per- 
mitted to  Introduce  testimony  tending  to 
support  her  claim.  In  such  a  case  it  would 
be  clear  that,  though  given  a  hearing  In  form, 
claimant  was  deprived  of  all  advantage  of 
such  hearing,  and  was  therefore  denied  the 
bearing  to  v.-hlch  she  was  lawfully  entitled. 
Is  it  not  equally  clear  that  when  defendant 
rejected  plaintiff's  claim  because  of  testi- 
mony admitted  against  objection,  and  which 
the  law  In  positive  terms  forbade  it  to  con- 
sider, that  there  was  a  denial  of  the  hearing 
to  which  plaintiff  ^as  lawfully  entitled?  I 
think  it  is.  Plaintiff  was  deprived  of  all 
the  advantages  of  Introducing  testimony 
when  that  testimony  was  disregarded  by  de- 
fendant and  her  case  decided  upon  testi- 
mony which  it  had  no  lawful  right  to  con- 
sider. It  was  defendant's  duty  to  observe 
the  law  prohibiting  the  use  of  this  testimony. 
It  was  plaintiff's  right  to  have  that  law 
observed.  This  right  and  this  duty  were 
Just  as  clear  and  obvious  as  If  they  had 
been  expressly  stated  In  the  by-law  which 
provided  for  the  hearing  of  plaintifTs  claim. 
If  such  by-law  had  in  express  terms  pro- 
vided that  this  law  excluding  the  physician's 
affidavit  should  be  observed,  no  one  would 
for  a  moment  maintain  that  a  determination 
by  defendant  in  violation  of  such  provision 
was  binding  upon  plaintiff.  Defendant  could 
not  Insist  that  such  determination  complied 
with  the  contract  which  it  violated.  The 
only  distinction  between  the  supposed  case 
and  the  actual  one  Is  this:  In  the  supposed 
case  the  provision  for  the  observance  of  the 
law  Is  expressed;  In  the  actual  case,  that 
provision  Is  necessarily  Implied.  This  dis- 
tinction affords  no  ground  for  the  applica- 
tion of  a  different  legal  principle.  I  think, 
therefore,  that  plaintiff  was  denied  the  hear^ 
ing  to  which  she  was  entitled,  and  was  there- 
fore not  bound  by  defendant's  adjudication. 
I  think  If  may  also  be  said  that  the  stat- 
ute In  question  not  only  forbade  the  use  of 
the  physician's  affidavit  as  testimony,  but 
by  necessary  implication  forbade  all  Judicial 
tribunals  (including  the  Judicial  tribunal  of 


defendant)  from  determining  controversies 
(at  least  without  the  consent  of  parti'3s) 
upon  such  testimony.  And  the  law  will  not 
permit  defendant  to  retain  the  unlawful 
advantage  obtained  by  violating  its  prohibi- 
tions. If  defendant's  tribunal  had  been  a 
court  of  law.  Its  determination  could  have 
been  successfully  assailed.  It  is  true  It 
would  have  been  assailed  In  only  one  'way: 
that  is,  by  review  before  an  appellate  con- 
stitutional tribunal.  Defendant's  adjudica- 
tion cannot  be  so  reviewed,  and  It  must, 
therefore,  be  open  to  some  other  kind  of  an 
attack,  or  such  tribunals  have  an  autborlty 
not  possessed  by  courts  established  by  the 
(institution.  It  is  contended  by  defendant 
that  the  conclusiveness  of  Its  adjudication 
may  be  assailed  only  In  a  court  of  chancery. 
But  I  think  it  Is  settled  by  our  decisions 
that  It  can  be  assailed,  when  It  Is  asserted 
as  a  defense,  in  a  proceeding  at  law.  See 
I  Rose  V.  Order  of  Patricians,  supra;  Lamson 
V.  Marshall  (Mich.)  95  N.  W.  7&  To  uphold 
the  binding  effect  of  the  adjudication  made 
by  defendant,  we  must  declare  either  that 
the  Legislature  intended  to  except  the  Ju- 
dicial proceedings  of  defendant  from  the 
operation  of  a  law  which,  according  to  Its 
obvious  and  natural  construction,  applies  to 
all  judicial  proceedings,  or  we  most  declare 
that  the  defendant  has  the  right,  which  no 
other  person  or  body  of  persons  In  this 
state  has,  to  violate  at  will  a  constitutional 
legislative  enactment  I  think  thai  neither 
of  these  alternatives  can  be  accepted,  and 
that  the  Judgment  of  the  court  below  should 
therefore  be  affirmed,  with  costs. 

MOORE,  0.  J.,  and  MONTGOMBRT,  J.. 
concurred  with  CARPENTER,  J. 

HOOKER,  J.  (dissenting).  The  plaintUTs 
husband  was  a  member  of  the  order  of  the 
Supreme  Body  of  the  International  Congress, 
a  mutual  benefit  association,  having  been  ad- 
mitted upon  an  application  containing  the 
following  agreement:  "This  application  and 
the  laws  of  the  supreme  body  now  In  force 
or  that  may  hereafter  be  adopted,  are  made 
a  part  of  the  contract  between  myself  and 
the  supreme  body,  and  I  fdr  myself  and  my 
beneficiary  or  beneficiaries,  agree  to  conform 
to  and  be  governed  thereby."  The  certfficate 
Issued  upon  said  application  was  for  $1,000, 
payable  to  himself  and  wife  as  beneficiaries, 
and  was  expressly  made  subject  "to  the  rules, 
regulations  and  by-Jaws  of  the  defendant 
then  in  existence,  or  which  might  thereafter 
be  adopted  and  subject  to  the  conditions, 
limitations  and  agreements  made  by  the  in- 
sured In  his  application  for  membership." 
Before  and  at  all  times  after  he  became  a 
member  the  following  by-law,  numbered  sec- 
tion 54,  was  in  force:  "Sec.  64:  The  supreme 
board  of  trustees  shall  have  full  power  to 
suspend  a  benefit  member  from  all  of  the 
benefits  of  the  order  whenever  a  complaint 
is  made  by  the  commissioner,  record  keeper 
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or  flnance  keeper  of  a  Bubordinate  assembly, 
or  by  a  deputy  supreme  commissioner,  or 
deputy  grand  commisslouer,  that  such  mem- 
ber has  obtained  bis  membership  by  false 
representations  as  to  his  age,  physical  con- 
dition, liablts  or  occupation  at  the  time  of 
his  admission,  or  who  may  after  his  ad- 
mission become  addicted  to  the  use  of  opium 
or  narcotics,  or  form  liablts  which  may 
injure  the  health  or  endanger  the  life  of  said 
member.  Such  suspension  shall  be  binding 
on  the  member  without  a  formal  trial  until 
the  member  has  by  evidence  convinced  the 
supreme  board  of  trustees  that  such  com- 
plaint has  no  foundation,  which  he  must  do 
within  thirty  days  from  the  date  of  notice 
mailed  lilm  by  tlie  supreme  record  keeper 
of  the  filing  of  such  complaint  The  find- 
ings and  decisions  of  the  supreme  board  of 
trustees  in  all  such  cases  will  be  final.  The 
supreme  board  of  trustees  may  reinstate  a 
member  so  suspended,  if  at  any  time  it 
appear  that  the  cause  for  such  suspension 
has  been  removed."  Under  this  he  was  sus- 
pended March  29,  1900,  and  on  April  7,  1900, 
be  was  reinstated  on  furnishing  an  afildavit 
of  good  health.  He  died  of  cancer  in  July, 
1901.  Sections  55  and  102  of  the  by-laws 
are  as  follows,  viz.: 

"Sec.  55:  The  supreme  board  of  trustees 
shall  pass  on  all  death  claims  arising  from 
the  death  of  a  member  holding  a  supreme 
body  benefit  certificate,  and  on  all  disability 
claims.  If  in  its  Judgment  any  such  claim 
is  not  a  valid  one,  they  shall  notify  the 
claimant  of  disabili^  benefits,  or  the  benefi- 
ciaries or  beneficiary  of  the  deceased  mem- 
ber thereof,  and  fix  a  time  wtiicb  shall  not 
be  less  tlian  sixty  nor  more  than  one  hun- 
dred and  twenty  days  from  the  date  of  such 
notice  when  the  claimants  or  their  attor- 
neys may  appear  before  the  supreme  board 
of  trustees,  at  the  ofiice  of  the  supreme  rec- 
ord keeper,  or  some  other  place  to  be  desig- 
nated by  the  supreme  board  of  trustees,  and 
present  such  evidence,  either  orally  or  by 
affldavlt,  as  they  may  have  to  establish  the 
Justness  of  said  claim,  and  the  supreme 
board  of  trustees  shall  try,  hear  and  decide 
upon  the  Justness  and  validity  of  such 
claims,  and  their  decision  shall  be  binding 
upon  such  claimants  unless  an  appeal  is  tak- 
en to  the  supreme  body.  The  notice  of  such 
api>eal  from  the  decision  of  the  supreme 
board  of  trustees  must  be  filed  with  the  su- 
preme record  keeper  within  sixty  days  there- 
after. The  decision  of  the  supreme  board  of 
tmstees,  unless  an  appeal  is  taken  to  the 
stipreme  body,  in  ail  such  cases  shall  be 
final,  and  no  suit  at  law  or  in  equity  shall 
be  commenced  or  maintained  by  any  member 
or  beneficiary  against  the  supreme  body." 

"Sec.  102:  It  (the  supreme  body)  shall  have 
the  power,  when  an  appeal  is  made  under 
the  laws  of  the  order  from  the  action  or  find- 
ings of  the  supreme  board  of  trustees,  to 
decide  as  to  the  validity  of  all  death  claims, 
or  any  other  claim  which  a  member  may 


have  against  It,  and  its  decision  shall  be 
final  and  binding  upon  every  member  and  his 
beneficiaries,  and  no  suit  at  law  or  in  equity 
shall  be  commenced  or  maintained  by  any 
member  or  beneficiary  against  the  supreme 
body." 

Proofs  of  death  were  seasonably  made, 
>  and  the  claim  was  disallowed  by  all  of  the 
tribunals  of  the  order.  Thereupon  the  plain- 
tiff brought  this  action  upon  the  contract  in 
a  court  of  law,  and  recovered  a  verdict  and 
Judgment  for  |1,110.90,  and  costs,  from 
which  Judgment  the  defendant  has  appealed. 
The  real '  question  in  this  case  has  to  do 
with  the  efficacy  of  the  rule  contained  In 
sections  55  and  102  of  defendant's  by-laws, 
by  consenting  to  be  boimd  by  which  the  de- 
ceased took  his  insurance,  upon  an  agree- 
ment that  the  decisions  of  the  order  should 
be  binding  upon  him  and  his  privy,  the  ben- 
eficiary, whomever  might  ultimately  be  such, 
and  that  no  suit  at  law  or  in  equity  should 
be  commenced  or  maintained  upon  the  claim. 
It  would  seem  to  be  a  very  simple  prop- 
osition that  when  when  one  made  such  an 
agreement  he  would  be  bound  by  it,  and 
could  under  no  circumstances  bring  an  ac- 
tion at  law  or  in  equity  against  the  associa- 
tion, if  such  agreement  was  valid.  That 
such  an  agreement  is  valid  la  beyond  ques- 
tion, and  is  admitted  in  this  case.  It  is 
claimed,  however,  that  the  plaintiff  la  not 
bound  by  It  under  the  circumstances  of  this 
case,  and  that  in  the  face  of  such  agree- 
ment the  beneficiary  may  still  resort  to  a 
court  of  law  to  enforce  a  claim  upon  a  pol- 
icy. Before  entering  upon  an  Inquiry  as  to 
this  question,  we  will  set  forth  the  facts 
upon  which  counsel  predicate  their  claim 
that  the  case  is  exceptional.  Upon  the  pres- 
entation of  the  claim  of  loss  the  trustees 
gave  the  notice  provided  for  In  section  65, 
and  upon  the  hearing  the  supreme  board  of 
trustees  rejected  the  claim.  At  said  hear- 
ing the  plaintiff  was  represented  by  counsel. 
Counsel  for  plaintiff  asserts  that  there  was 
evidence  tending  to  show  that  deceased  was 
in  good  health  down  to  1899.  Deceased's  ap- 
plication was  also  introduced,  stating  that 
he  had  never  had  cancer;  also  the  proofs  of 
loss  showing  that  he  died  of  cancer,  and 
had  been  ill  for  two  years;  also  bis  aflS- 
davit,  made  April  14,  1900,  stating  that  on 
the  date  of  his  examination  for  Insurance, 
and  up  to  July,  1899,  he  was  In  soimd  bodily 
health,  to  the  best  of  his  knowledge  and  be- 
lief, and  upon  which  affidavit  he  was  rein- 
stated. It  is  stated  further  that  the  only 
other  testimony  of  any  kind  was  a  state- 
ment by  Mr.  Harris,  defendant's  general 
manager,  that  he  saw  deceased's  physician, 
one  Robbins,  who  said  that  deceased  came 
to  him  first  in  January,  1900,  and  stated  that 
he  began  to  be  sick  in  February,  1899,  and 
lost  50  pounds  from  that  time  to  the  time 
of  his  consulting  said  physician.  This  state- 
ment was  objected  to  as  incompetent,  and 
hearsay,  and  privileged,  and  that,  therefore. 
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the  board  had  no  rigbt  to  consider  It.  Upon 
tbe  appeal  the  affidavit  of  Dr.  Robblns,  who 
WBB  the  physician  referred  to,  was  intro- 
duced. In  which  he  made  oath  to  the  conver- 
sation stated  by  him  to  Harris.  PlaintUTs 
counsel  was  not  present  He  had  corre- 
spondence with  the  defendant  about  it,  as 
follows: 

"J.  O.  Becraft,  Dowaglac,  Mich.— Dear 
sir:  Tours  of  yesterday  at  hand  with  ref- 
erence to  the  appeal  of  Mrs.  Dick  under  Cer- 
tificate 3,090.  I  am  entirely  ignorant  of 
the  method  of  procedure  in  these  appeal 
matters,  and  I  assume  that  the  matter  will 
be  taken  up  on  affidavits  and  showing  al- 
ready on  file  before  your  Board. 

"Will  you  kindly  advise  me  if  I  am  cor- 
rect in  that  respect,  and  also  whether  it 
would  be  necessary  or  advisable  for  either 
Mrs.  Dick  or  myself  to  be  present." 

"Hon.  J,  B.  Whelan,  JusHce,  Detroit 
Mich. — Dear  sir:  Your  letter  to  J.  O.  Be- 
craft Supreme  Record  Keeper  of  the  Inter- 
national Congress,  has  been  sent  to  me  for 
reply.  You  will  recollect  that  I  am  one  of 
the  trustees  of  the  organization.  The  affi- 
davits and  showing  made  before  the  Board 
of  Trustees  can  be  used  on  the  appeal;  ei- 
ther party  can  present  any  additional  evi- 
dence they  desire.  It  will  not  be  necessary 
for  you  or  Mrs.  Dick  to  be  present  unless 
you  desire  to  be.  I  will  see  that  the  mat- 
ter of  the  appeal  is  submitted  to  the  Sri- 
preme  Body  whether  yon  are  there  or  not  if 
you  BO  desire." 

"Hon.  W.  O.  Howard— Dear  sir:  In  ref- 
erence to  the  Dick  claim,  I  think  we  will 
leave  it  to  yon  to  present  to  the  Supreme 
Body  as  you  suggest  in  yours  of  the  13th 
inst.  You  ail  know  the  facts  in  the  matter, 
and  I  could  do  no  good  by  coming  out 

"Please  have  the  Secretary  notify  me  of 
the  action  taken  by  the  Supreme  Body  and 
oblige." 

"John  B.  Whelan,  Detroit  Mich. — Dear  sir: 
In  furtlier  answer  to  your  favor  of  July  9th 
19(tt,  filing  appeal  tn  the  claim  of  Emma 
Dick,  beneficiary  under  Certificate  No.  3,090, 
I  beg  to  advise  you  that  the  Biennial  Meet- 
ing of  the  Supreme  Body  will  be  called  to 
order  at  1  p.  m.  Tuesday,  March  3rd,  1903. 
Yours  truly,  J.  O.  Becraft,  Supreme  Record 
Keeper.    Die.  J.  O.  B." 

The  following  is  a  copy  of  Robblns'  affi- 
davit: 

"Frederick  W.  Robblns,  M.  D.,  of  the  city 
of  Detroit,  in  the  said  county  and  state,  be- 
ing duly  sworn,  says:  That  be  is  a  prac- 
ticing physician  in  the  city  of  Detroit  and 
has  been  for  a  period  of  eighteen  years  last 
past,  and  as  such  physician  attended  John 
A.  Dick,  deceased,  in  his  lifetime.  Then  be 
diagnosed  said  Dick's  ailment  for  the  first 
time  January  25.  1900.  That  said  Dick  stat- 
ed to  deponent  at  the  time  of  said  diagnosis, 
that  he  (Dick)  first  began  to  be  sick  and  lose 
flesh  in  February,  1899,  and  from  that  date 
up  to  January  25,  1900  (being  the.  time  of 


said  diagnosis),  he  (the  said  Dick)  bad  lost 
fifty  pounds  in  flesh.  The  deponent  on  mak- 
ing said  diagnosis,  found  that  said  DlCk  was 
suffering  with  cancer  of  the  stomacb.  At 
that  time  could  feel  no  nodular  tumor,  but 
a  sense  of  resistance,  as  if  the  stomacb  wall 
was  thickened.  On  February  6,  1900,  hydro- 
chloric add  was  absent;  lactic  add  was 
present;  a  tumor  was  well  marked.  Thus 
the  previous  diagnosis  confirmed.  Up  to  this 
time  there  is  no  reason  to  believe  that  the 
said  Dick  thought  himself  to  have  other  than 
chronic  dyspepsia.  The  above  facts  con- 
cerning the  diagnosis  of  said  John  A.  Dick 
are  entered  in  a  book  of  record  of  my  cases 
which  I  keep." 

All  of  the  evidence  taken  upon  the  first 
bearing  was  laid  before  the  supreme  body, 
as  counsel  for  plaintifT  had  reason  to  ex- 
pect it  would  be  from  the  correspondence. 
The  following  are  the  minutes  of  that  trial: 

"Extractions  from  the  minutes  of  the  bi- 
ennial meeting  held  March  3rd  and  4th,  1903. 

"Committees  on  Appeals  and  Grievances: 
— P.  P.  Harris,  Jere  Mosher,  H.  M.  Lee. 

"The  report  of  the  Committee  on  the  claim 
of  Emma  C.  Dick,  beneficiary  under  Certifi- 
cate No.  3,090  was  then  read.  The  report  of 
the  committee  Is  as  follows: 

"The  claim  of  Emma  C.  Dick  as  benefl- 
dary  under  certificate  No.  3,090  for  $1,000.00 
issued  to  John  A.  Dick,  late  a  member  of 
Cadillac  Assembly  No.  40,  of  Detroit  Mich- 
igan. John  A.  Dick  was  examined  for  mem- 
bership of  the  Order  under  date  of  Decem- 
ber 23,  1898,  and  was  initiated  as  a  member 
February  6th,  1899,  and  his  certificate  of 
membership  was  Issued  March  7th,  1899. 
On  July  12th,  1901,  notice  was  received  of 
bis  death  July  10th.  The  Committee  find 
the  facts  as  follows: 

"The  claim  was  presented  to  the  Board  of 
Trilstees  and  rejected  July  Srd,  1902,  and  an 
appeal  was  taken  to  this  Body.  Your  Com- 
mittee return,  as  part  of  this  report,  the  evi- 
dence bearing  on  the  case  for  the  action  of 
the  Supreme  Body.  It  Is  the  opinion  of  your 
Committee  that  the  action  of  the  Board  of 
Trustees  Is  correct  in  this  instance,  still  the 
whole  matter  Is  before  the  Supreme  Body 
for  its  action. 

"The  evidence  was  then  read  to  the  Su- 
preme Body  in  full,  on  both  sides  of  the 
case,  and,  after  considering  and  discussing 
the  same,  it  was  moved  by  Brother  Fas- 
sett  supported  by  Brother  Chandler,  that 
the  claim  of  Emma  O.  Dick  as  beneficiary 
under  certificate  No.  8,000  Issued  to  John  A. 
Dick  for  $1,000.00,  brought  to  this  Body  by 
the  said  claimant  on  appeal,  be,  and  the 
same  is,  hereby  rejected.  Carried  unani- 
mously." 

B^om  the  foregoing  it  appears  that  at  the 
first  trial  plaintiff  was  represented  by  coun- 
sel, and  could  have  been  at  the  second.  Be 
knew  that  the  evidence  previously  taken 
would  be  introduced  at  the  second,  and  that 
other  evidence  might  be.    It  la  apparent  that 
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there  was,  to  say  the  least,  a  plausible  rea- 
son for  believing  that  the  deceased  had  mis- 
represented his  true  condition,  and  appar- 
ently the  defendant's  officers  so  believed,  and 
acted  honestly  in  the  rejection  of  the  claim. 
It  Is  stated  by  defendant's  counsel  that  "no 
active  fraud  or  bad  faitb  on  the  part  of  the 
defendant  is  claimed  in  this  case,  and  this  Is 
not  denied.  The  court  charged:  "I  do  not 
charge,  and  It  is  not  charged  here,  that  this 
defendant  organization  was  guilty  of  any 
moral  bad  faith,  or  any  fraud,  but  they  were 
trullty  of  legal  bad  faith  in  hearing  this  ap- 
peal in  the  manned  in  which  it  was  heard." 
And  plaintiff's  brief  states  the  question  be- 
fore us  thus:  "The  only  question  presented, 
then,  upon  this  record.  Is  whether  a  hear- 
ing before  the  tribunals  of  the  order,  where- 
to the  only  evidence  against  the  claim  was  a 
physician's  statement  of  matters  which  he 
claimed  to  have  learned  from  Mr.  Dick  while 
acting  as  his  physician,  and  which  were 
necessary  to  enable  him  to  so  act,  and  the 
disclosure  of  which  are  therefore  forbidden 
by  statute,  which  evidence  was  on  this 
ground  objected  to  by  plaintiffs  attorney,  is 
such  a  hearing,  and  whether  the  decision  re- 
jecting the  claim  solely  on  this  evidence  Is 
such  a  decision,  as  to  bar  a  suit  at  law." 
He  admits  the  validity  of  the  by-law,  but  as- 
serts that  it  does  not  preclude  a  suit;  that 
where,  "owing  to  fraud  or  oppression,  the 
hearing  provided  for  by  the  rules  of  the 
order  is  not  such  as  the  party  is  entitled  to, 
an  action  at  law  Is  maintainable";  that  "the 
bearing  and  decision  [of  the  order]  will  be 
vitiated  by  a  disregard  of  common  fair- 
ness"; and  that  "in  the  case  at  bar  the 
requirement  of  common  fairness  was  dis- 
regarded by  receiving,  against  objection,  a 
physician's  statement,  made  in  violation  of 
the  statutory  prohibition,  of  a  disclosure 
claimed  to  have  been  made  to  him  by  the 
assured  to  obtain  his  medical  assistance"; 
citing  Comp.  Laws  1897,  §  10,181.  At  the 
same  time  he  admits  that  a  hearing  Is  not 
vitiated  because  the  tribunal  failed  to  com- 
ply with  the  technical  rules  governing  courts 
In  the  admission  of.  evidence,  and  this  Is 
clearly  the  rule,  as  Indicated  by  the  cases 
which  he  cites;  1.  e.,  Derry  v.  Great  Hive 
of  Maccabees  (Mich.)  98  N.  W.  23;  Barker 
V.  Great  Hive  of  Maccabees,  Id.  24.  We  are 
not  aware  that  it  has  ever  been  held  that 
ex  parte  affidavits  and  hearsay  evidence  may 
not  be  received,  and  acted  upon  by  such 
tribunals.  They  are  often  convincing,  es- 
pecially when  made  under  strong  corrobo- 
rating drcnmstances.  They  are  excluded  in 
courts  of  law  under  the  law  of  evidence; 
but  can  we  say  that  such  tribunals  as  this 
-may  not  adopt  their  own  rules  of  evidence? 
If  that  right  may  not  be  Inferred  from  the 
two  cases  last  cited,  the  contrary  is'  certain- 
ly not  implied.  Counsel  apparently  concedes 
that  there  was  no  fraud.  The  only  oppres- 
sion mentioned  consists  in  admitting  evi- 
dence prohibited  by  the  statute.    If  this  was 


received  in  good  faith,  it  can  hardly  be  said 
to  have  been  oppressive.  Furthermore,  if 
the  society  might  settle  its  own  rule  of  evi- 
dence. It  might  lawfully  hear  this  testimony. 
The  statute  is  entitled  to  no  such  broad  in- 
terpretation as  is  claimed  for  it  It  Is  mere- 
ly a  rule  of  evidence.  It  has  appeared  un- 
der the  title  "Evidence"  In  the  statute  ever 
since  the  compilation  of  1838,  and  should 
not  receive  a  construction  that  would  pro- 
hibit a  communication  by  a  physician  to 
another  person.  We  do  not  intend  to  imply, 
by  our  failure  to  deny  it,  that  the  rule  con- 
tended for  as  to  frdud  and  oppression  Is  the 
law.  Plaintiff's  counsel  cite  Rose  v.  Order 
of  Patricians,  128  Mich.  577,  85  N.  W.  1073, 
in  support  of  the  claim.  That  Is  a  case 
where  the  plaintiff  was  denied  a  trial  by  the 
courts  of  the  order,  which  Is  a  different  ques- 
tion from  that  before  ns.  See  Barker  v. 
Great  Hive  (Mich.)  98  N.  W.  24.  There  are 
Michigan  cases  which  hold  that  such  agree- 
ments as  the  one  before  us  are  binding,  ex- 
cept where  fraudulent  (See  Hembeau  v.  Mac- 
cabees, 101  Mich.  166,  69  N.  W.  417,  49  L. 
R.  A.  592,  45  Am.  St.  Rep.  400;  Fillmore  v. 
Maccabees,  109  Mich.  13,  66  N.  W.  675),  but 
In  neither  of  these  cases  was  a  Jurisdiction 
based  on  such  fraud  or  oppression  sustain- 
ed. We  have  frequently  alluded  to  the  dan- 
ger of  rules  based  on  such  foundations,  and, 
as  the  facts  of  this  case  do  not  Justify  a 
discussion  of  the  question,  we  think  It  bet- 
ter to  leave  It  until  we  have  before  us  a 
case  of  "fraud  or  oppression"  In  the  proceed- 
ings. 

The  Judgment  should  be  reversed,  and  a 
new  trial  ordered. 

GRANT,  J.,  concurred  with  HOOKTR,  J. 


WASHINGTON   LODGE,   NO.   64,   I.   O.   0. 

F.  V.  FRELINGHUYSEN. 

(Supreme  Court  of  Michigan.     Dec.  7,   1904.) 

IHJUNCTION— INJUBT  TO  PKOPERTY— ADJOINING 

LANDOWNERS— EBECTION  AND  BBUOVAI, 

OF  BTBUCTUBEa— I.A0UE8. 

1.  Injunction  will  not  lie  at  the  suit  of  an  ad- 
joining landowner  to  restrain  the  owner  of  a 

hotel  building  from  constructing  a  passageway 
14  feet  above  an  alley,  and  to. secure  the  re- 
moval of  existing  passageways  connecting  Oie 
defendant's  building,  on  the  ground  that  by 
means  of  fans  in  the  window  of  the  hotel  kitch- 
en, opposite  complainant's  building,  disagree- 
able odors  are  forced  into  the  alley  and  into  the 
rooms  of  complainant,  where  it  appears  that 
irreparable  damage  to  defendants  property 
would  result,  even  though  the  passageways  may, 
to  some  degree,  tend  to  retain  in  the  alley  the 
odors  which  are  emitted  from  the  kitchen  when 
the  wind  is  in  a  certain  direction. 

2.  Complainant's  president,  at  the  time  of  the 
contemplated  erection  of  a  hotel,  expressed  his 
approval  of  its  erection.  Twelve  years  after  its 
erection,  including  certain  passageways,  com- 
plainant sued  to  secure  their  removal,  and  to 
enjoin  the  construction  of  another.  The  addi- 
tional passaspwiiy  would  create  no  greater  in- 
terference with  light  or  circulation  of  the  air 
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than  the  old  onea.  A  decree  for  complainant 
would  ruin  the  defendant's  property  for  hotel 
purposes.  The  defendant  had  obtained  permis- 
sion from  the  city  for  the  construction  of  the 
passageways.  Held,  that  the  bill  would  not  lie, 
because  of  laches. 

Appeal  from  Circuit  Court  Wayne  Coun- 
ty, In  Chancery;  Flavlus  L..  Brooke,  Judge. 

Suit  by  Wasblngton  Lodge,  No.  54,  of  tbe 
Independent  Order  of  Odd  Fellows,  against 
Elizabeth  Frelinghaysen.  From  a  decree  for 
defendant,  complainant  appeals.    Aftirmed. 

Tbe  following  is  the  plat  referred  to  In  the 
opinion: 


aoz-rMk 


In  1835  and  1846  Edmund  A.  Brush  plat- 
ted certain  lands  in  the  city  of  Detroit, 
which  plats  were  duly  recorded.  One  of  the 
blocks  is  surrounded  by  Randolph  street, 
Macomb  street.  Brush  street,  and  Monroe 
avenue.  An  alley  20  feet  wide  runs  north 
and  south  through  tbe  block  from  Monroe 
avenue  to  Macomb  street.  Tbe  complain- 
ant is  tbe  owner  of  lot  10  and  a  part  of  lot 
9,  and  tbe  northerly  1  foot  of  lot  11,  all 
fronting  on  Randolph  street,  and  abutting 
on  said  alley.  The  defendant  is  the  owner 
of  the  southerly  39  feet  of  lot  11,  on  the 
comer  of  Randolph  street  and  Monroe  av- 
enue, and  also  abutting  on  said  alley.  She 
also  owns  lot  12,  on  tbe  opposite  side  of  tbe 
alley,  which  lot  fronts  on  Monroe  avenue, 
and  extends  along  tbe  east  side  of  said  alley. 
Both  parties  derive  title  through  mesne  con- 
veyances from  Mr.  Brush.  The  alleys  on  the 
plats  are  not  marked  "alley,"  and  there  is 
nothing  to  show  tbe  purpose  for  which  they 


were  dedicated,  except  their  width  and  tbeir 
location  in  reference  to  tbe  lots,  but  they 
have  always  been  used  as  alleys.  In  ]S!>1 
and  1892  the  defendant  constructed  upon 
lots  10,  11,  and  12  the  Hotel  Ste.  Clare.  Tbe 
office,  bar  and  dining  rooms,  parlors  and 
sleeping  rooms,  of  the  hotel,  which  is  seveo 
stories  high,  are  on  lot  IL  Tbe  kitchen  is 
on  the  second  floor  of  the  building  on  lot 
12.  Tbe  third  floor  of  that  building  is  also 
used  for  sleeping  rooms.  In  order  to  connect 
the  kitchen  with  the  dining  room  of  tbe 
hotel,  a  passageway  was  constructed  over 
tbe  alley,  XV^  feet  above  it.  Tbe  third 
floors  of  tbe  buildings  are  also  connected 
in  tbe  same  way;  these  passageways  being 
directly  above  each  other,  16  feet  wide  and 
2  stories  high.  The  complainant's  building 
Is  several  stories  high,  with  windows  and 
doors  facing  out  and  upon  tbe  alley.  The 
descriptions  in   tbe  deeds   are  as   follows: 

"Lot  No.  in  Block  No.  of  the 

subdivision  of  the  Brush  Farm,  according 
to  the  plat  of  record.  In  the  office  of  Register 

of  Deeds,  in  Liber ,"  etc.    While  the 

defendant  was  advised  that  it  was  not  neces- 
sary to  obtain  the  consent  of  the  common 
council,  yet.  In  order  to  avoid  possible  litiga- 
tion with  tbe  city,  she  did  obtain  tbe  per- 
mission of  tbe  common  council.  It  was  not 
practicable  for  tbe  defendant  to  construct 
tbis  tiotel  without  using  both  buildings  and 
constructing  these  overhead  passageways. 
No  objection  was  made  by  the  complainant 
to  tbe  construction  of  tbe  passageways  un- 
til tbe  filing  of  this  bill  of  complaint,  April 
16,  1903.  February  24,  1903,  tbe  defendant 
obtained  permission  from  the  common  coun- 
cil to  construct  another  passageway  over  the 
alley,  immediately  south  of  tbe  present  pas- 
sageways. The  first  passageways  are  wltb- 
In  a  few  inches  of  the  line  of  complainant's 
property.  The  new  passageway  does  not 
create  any  additional  obstruction  to  light, 
air,  or  access.  The  purpose  of  the  bill  is  to 
restrain  the  building  of  tbis  new  or  enlarged 
passageway,  and  to  secure  the  removal  of  the 
present  ones.  The  case  was  beard  upon 
pleadings  and  proofs,  and  tbe  bill  dismissed. 

George  Gartner,  for  appellant  Fred  A. 
Baker,  for  appellee. 

GRANT,  J.  (after  stating  tbe  facts).  One 
ground  of  complaint  .is  that  by  means  of 
fans  in  the  window  of  tbe  hotel  kitchen,  op- 
posite tbe  complainant's  building,  disagree- 
able odors  are  forced  into  tbe  alley,  and 
across  it  into  tbe  rooms  of  tbe  complainant. 

The  covered  passageway  does  not  cause 
these  unpleasant  odors.  If  forcing  them 
from  the  kitchen  into  the  alley  is  a  nuisance 
to  tbe  complainant  or  to  others,  it  can  easUy 
be  abated  by  tbe  erection  of  a  ventilator  or 
some  other  means.  The  defendant  may  be 
compelled  to  abate  the  nuisance  of  obnox- 
ious odors,  but  should  not  be  comiwlled  to 
take  down  tbis  passageway,  at  irreparable 
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damaxe  to  property,  eyen  thoagh  it  may,  to 
some  degree,  tend  to  retain  in  tbe  alley  the 
odors  which  are  emitted  from  the  kitchen, 
when  the  wind  is  in  a  certain  direction. 
TblB  ground  of  complaint  can  therefore  be 
eliminated  from  the  case. 

The  other  groand  for  complaint  is  that  the 
pasmgeway  Interferes  to  some  extent  with 
light  and  the  free  circulation  of  air  in  the 
alley,  thereby  atCecttng-  the  ventilation  of 
the  rear  of  the  complainant's  building.  The 
first  story  of  its  building  is  occupied  as  a 
dry  goods  store,  whose  occupant  does  not 
coQplaln;  the  second  story,  for  oillces  and 
rooms  for  society  purposes  in  the  rear.  The 
third  floor  is  used  entirely  for  society  pur- 
poses, and  on  the  fourth  floor  there  is  a  hall 
in  front,  committee  rooms,  and  dining  room, 
with  a  kitchen  in  the  rear.  In  the  rear  are 
also  situated  toilet  rooms,  water-closets,  and 
an  ash  chnte.  The  upper  stories  are  occu- 
pied mainly  for  meetings  in  the  evening. 
In  the  winter  time  the  windows  are  closed, 
and  the  ventilation  Is  not  affected  by  the 
lA-issageway.  The  complainant,  through  its 
officers,  was  fully  Informed  of  the  charac- 
ter of  this  building  at  the  time  plans  were 
made  for  its  erection,  and  while  it  was 
being  erected.  Defendant,  by  petition,  ap- 
plied to  the  common  council  for  permission 
to  construct  this  passageway  across  the  al- 
ley, and  permission  was  granted.  It  was 
placed  at  a  sufficient  height  to  permit  the 
passage  underneath  of  fire  engines  and  all 
ordinary  vehicles  which  could  be  used  in  the 
business  of  those  whose  property  abuts  upon 
the  alley.  The  then  president  of  the  com- 
plainant expressed  his  approval  of  the  erec- 
tion of  the  hotel.  It  is  manifest  that  the 
officers  of  the  complainant  desired  Its  erec- 
tion. It  supplanted  an  old  building  three 
or  four  stories  high.  It  was  believed  that 
it  would  increase  the  value  of  the  complain- 
ant's and  other  property  in  the  vicinity, 
and  that  it  did  so  is  beyond  question.  It 
was  then  known  tliat  upon  the  land  east  of 
the  alley  was  to  be  erected  the  hotel,  with 
its  ofllces,  sleeping  and  dining  rooms,  and 
that  across  the  alley  was  to  be  located  the 
kitchen.  There  is  no  room  for  a  kitchen  in 
the  building  on  the  east  of  the  alley.  If 
compelled  to  tear  down  this  passageway,  it 
would  mean  virtually  the  abandonment  of 
the  property  as  a  hotel,  and  cause  large  and 
Irreparable  damage.  It  is  not  constructed 
for  or  adapted  to  any  other  purpose.  Com- 
plainant's property  is  assessed  at  $37,000 
while  that  of  the  defendant  exceeds  In  value 
several  times  that  amount.  For  12  years 
the  complainant  kept  silent  and  acquiesced 
In  the  erection  and  continuance  of  this  struc- 
ture. Only  when  the  defendant  was  about 
to  extend  this  superstructure  one  story  in 
height  on  the  south  of  the  present  structure 
did  it  make  complaint  It  evidently  did  not 
then  make  complaint  because  the  additional 
structure  proposed  would  create  any  addi- 
tional injury,  for  it  evidently  does  not    It 


creates  no  greater  Interference  with  light 
or  the  circulation  of  air  than  does  the  old 
one.  l^is  case  Is  controlled  by  the  prin- 
ciple enunciated  in  Edwards  v.  Allouez  Min- 
ing Co.,  as  Mich.  40,  31  Am.  Rep.  301,  where 
the  court  said:  "An  injunction  is  not  a  pro- 
cess to  be  lightly  ordered  in  any  oase. 
Where  the  effect  will  be  to  present  to  the 
owners  of  a  valuable  mill  the  alternative 
either  to  purchase  complainant's  lands  at 
hhs  own  price,  or  to  sacrifice  their  property, 
any  court  having  the  power  to  order  it  ought 
very  carefully  to  scrutinize  the  case  and 
make  sure  that  equity  requires  it  In  the- 
ory Its  purpose  is  to  prevent  Irreparable  mis- 
chief. It  stays  an  evil  the  consequences 
of  which  could  not  adequately  be  compensat- 
ed if  it  were  suffered  to  go  on."  Citing  many 
authorities.  In  that  case  the  mining  com- 
pany had  erected  a  large  stamp  mill — proba- 
bly not  so  expensive  as  the  hotel  property  in 
question  here — upon  a  stream  running 
through  Mr.  Edwards'  land,  or  land  that  he 
purchased  after  the  mill  was  erected.  The 
stamp  sand  was  carried  downstream  and  de- 
posited upon  bis  land.  It  was  held  that 
equity  would  leave  him  to  his  remedy  at 
law.  Lord  Camden,  in  Deloralne  v.  Browne, 
8  Brown's  Ch.  633,  in  1792,  said:  "A  court 
of  equity,  which  is  never  active  in  relief 
against  conscience  or  public  convenience, 
has  always  refused  its  aid  to  stale  demands 
where  the  party  has  slept  upon  his  right  and 
acquiesced  for  a  great  length  of  time.  Noth- 
ing can  call  .forth  this  court  into  activity 
but  conscience,  good  faith,  and  reasonable 
diligence.  Where  these  are  wanting,  the 
court  is  passive  and  does  nothing."  The 
complainant's  claim  is  that  the  defendant 
must  now  tear  down  her  passageway,  ruin 
her  property  for  the  purpose  for  which  It 
was  constructed,  and  cause  her  irreparable 
damage,  in  order  that  it  may  obtain  a  little 
light  and  air.  The  proposition  does  not  ap- 
peal with  any  force  to  a  court  of  equity  and 
conscience.  Complainant  should  have  spok- 
en sooner.  It  will  not  be  heard  to  now  in-> 
voke  the  conscience  of  a  court  of  equity, 
but  will  be  left  to  its  retnedy,  if 'it  has  one. 
In  a  court  of  law. 

This  disposal  of  the  case  renders  it  un- 
necessary to  determine  the  question  of  the 
rights  of  abutting  property  holders  in  the 
alley.  No  other  proper^  holder  is  here  com- 
plaining, and  It  does  not  appear  that  any 
other  one  can  possibly  be  damaged  by  this 
passageway. 

Decree  affirmed.  The  other  Justices  con- 
curred. 


RUMSET  V.  GRIFFIN  et  al. 

(Supreme  Court  of  Michigan.    Dec.  7,  1904.) 

TAXATION— SALE— INCLUniNO     DRAIN    TAX— BE- 
SALE— SETTING   ASIDE   SALE. 

1.  The  Auditor  General  has  authority  to  in- 
clude delinquent  drain  taxes  in  his  petition  foi 
sale  of  land  for  nonpayment  of  taxes. 
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2.  The  Auditor  General  has  power  to  set  aside 
a  sale  of  land  for  taxes  because  of  a  defect  in 
the  publication  thereof,  and  to  resell  the  land. 

3.  After  confirmation  of  a  sale  of  land  for 
taxes,  the  sale  and  deeds  issued  thereunder  can 
be  set  aside  only  on  the  grounds  that  the  taxes 
were  paid,  that  the  land  was  exempt  from  taxa- 
tion, or  for  want  of  jurisdiction  to  enter  the 
decree  of  sale. 

Appeal  from  Circuit  Court,  Gratiot  Coun- 
ty, In  Cbanceiy;   George  P.  Stone,  Judge. 

Petition  for  leave  to  file  a  bill  of  review 
by  ChauDcey  J.  Rumsey  against  Albert  A. 
Griffin  and  otbers.  From  a  decree  dismiss- 
ing tbe  petition,  petitioner  appeals.  Affirmed. 

Petitioner's  land  was  sold  at  the  annual 
tax  sale  in  1903,  purchased  by  the  state,  and 
by  the  state  sold  to  defendant  Griffin.  Pe- 
titioner filed  bis  petition  in  the  circuit  court 
asking  leave  to  file  a  bill  of  revievr.  It  is 
claimed  tbat  the  sale  is  void  on  account  of 
a  void  drain  tax  assessed  by  tbe  drain  com- 
missioner In  the  year  1882.  Both  tbe  Audi- 
tor Genera]  and  defendant  Griffin  filed  an- 
swers. A  prior  sale  to  the  state  was  set 
aside  by  the  Auditor  General  for  the  reason, 
as  appears  by  the  answer,  tbat  tbe  decree 
was  prematurely  entered.  Various  irregu- 
larities are  alleged  against  this  drain  tax 
and  the  proceedings  thereunder.  So  far  as 
the  facts  therein  set  forth  are  material, 
they  are  either  denied  by  the  answers  or 
are  not  admitted,  leaving  the  petitioner  to 
proofs.  No  proofs  were  taken.  Tbe  case 
was  beard  upon  the  petition  and  answers, 
and  the  petition  dismissed. 

Nicbol  &  Locke,  for  appellant  Albert 
McClatcbey,  for  respondent  Griffin, 

GRANT,  J.  (after  stating  tbe  facts).  Coun- 
sel, in  bis  printed  brief,  raises  two  objec- 
tions to  the  validity  of  tbe  tax  deed:  (1) 
Tbat  tbe  Auditor  General  is  not  authorized 
by  law  to  include  In  his  petition  delinquent 
drain  taxes;  (2)  tbat  tbe  Auditor  General 
bad  no  power  to  set  aside  tbe  first  sale  on 
account  of  a  defect  In  tbe  publication,  and 
to  resell  th»  land.  The  first  objection  is  set- 
tled against  tbe  contention  of  tbe  petitioner 
by  Blondin  v.  Griffin  (Mich.)  95  N.  W.  739; 
Hilton  V.  Dumphey,  113  Mich.  241,  71  N.  W. 
527.  The  second  question  is  ruled  against 
him  by  Schulte  v.  Auditor  General,  131 
Mich.  677,  92  N.  W,  417;  Bump  v.  Jepson, 
106  Mich.  644,  64  N.  W.  509.  We  have  re- 
peatedly held  that,  after  confirmation  of  the 
decree,  tax  sales  and  deeds  issued  there- 
under can  be  set  aside  for  only  three  rea- 
sons, two  of  which  are  specified  in  the  stat- 
ute— that  the  taxes  were  paid,  or  the  land 
was  exempt  from  taxation.  The  third  is 
lack  of  jtu-lBdiction  to  enter  the  decree. 
Burns  v.  Ford,  124  Mich.  274,  82  N.  W.  885; 
Berkey  v.  Burchard,  119  Mich.  101,  77  N. 
W.  C35,  79  N.  W.  906;  Spaulding  v.  O'Con- 
nor, 119  Mich.  45,  77  N.  W.  323.  There  is 
no  claim  that  the  taxes  were  paid,  or  tbat 


tbe  land  was  exempt  The  court  had  Juris- 
diction to  determine  all  the  quesdons  raised. 
It  did  determine  them,  entered  decree,  tbe 
lands  have  been  sold,  and  the  title  of  the 
state  has  passed  to  a  third  person.  It  fol- 
lows tbat  leave  to  file  a  bill  of  review  was 
properly  refused. 

Decree  affirmed,  with   costs.     The  otter 
Justices  concurred. 


SHERMAN  T.  FISHER. 
(Supreme  Court  of  Michigan.    Dec.  7,  1904.) 

UOBTGAOBS  —  PBIOBITT  —  F0BKCL08UBE— PAS- 
TIES —  CITT  TAXES  —  ASSESSMENT— NOTICB  — 
PBOOS^-LEASES  —  VALIDITY— VESTTNO  OF  TI- 
TLB  —  OBJECTIONS  —  LANDIX>BD'a  TITI»-DE- 
NIAL  BT  TENANT. 

1.  Where  the  assignee  of  a  jnnior  mortgage 
was  not  a  party  to  proceedings  to  foreclose  the 
senior  mortgage,  be  was  not  bound  thereby. 

2.  Detroit  City  Charter  (Loc.  Acts  1883,  p. 
620.  No.  326)  $  6,  provides  that  the  board  of  as- 
sessors shall  cause  notice  to  taxpayers  of  the 
completion  of  the  city  tax  rolls  to  be  published 
in  two  daily  papers,  and  section  9  (page  621')  re- 
quires the  receiver  of  taxes  to  give  six  days  no- 
tice of  the  receipt  of  the  rolls  by  publication 
and  posting.  Meld,  that  the  absence  of  proof 
on  file  that  such  notices  were  given  was  insuffi- 
cient to  create  a  presumption  that  the  notices 
were  not  given  as  required  by  law,  there  being 
no  provision  of  the  charter  requiring  such  proof 
to  be  filed. 

3.  Where  the  attorney  of  the  purchaser  of  real 
estate  on  foreciosure  of  a  first  mortgage  pur- 
chased certain  tax  leases  with  his  own  money 
after  plaintiff's  title  had  matured  under  fore- 
closure of  a  junior  mortgage,  and  he  testified 
that  he  did  not  know  whether  the  price  of  such 
leases  had  been  charged  to  hia  client,  such  facts 
were  insufficient  to  justify  a  finding  that  the  at- 
torney purchased  the  leases  for  his  client,  so  as 
to  raise  an  estoppel  as  against  plaintiff. 

4.  Where  certain  tax  leases  were  purdiased 
from  a  city,  the  title  of  the  purchaser  thereun- 
der vested  from  the  date  of  the  lease. 

6.  Though  a  tenant  is  estopped  to  dispute  his 
landlord's  title  as  of  tbe  date  of  his  lease,  he 
was  not  precluded  from  showing  that  such  title 
had  been  subsequently  extinguished. 

6.  Where  a  purchaser  of  certain  tax  leases 
from  a  city  obtained  a  lease  or  leases  covering 
all  of  the  years  for  which  the  land  had  been 
bid  in  by  the  city,  all  of  the  leases  bearing  the 
same  date,  It  was  no  objection  to  the  validity 
thereof  that,  inasmuch  as  the  city  bad  bid  in 
the  land,  it  was  not  authorised  to  tax  it  there- 
after. 

EJrror  to  Circuit  Court,  Wayne  County; 
Flavius  L.  Brooke,  Judge. 

Action  by  Mary  Sherman  against  Truman 
S.  Fisher.  From  a  Judgment  In  favor  of 
plalntUf,  defendant  brings  error.    Reversed. 

Walker  &  Spalding,  for  appellant  Charles 
C.  Stewart  for  appellee. 

HOOKER,  J.  In  1887  one  Abbott  owned 
certain  premises  In  Detroit,  and  subsequent- 
ly gave  two  mortgages  thereon.  The  Junior 
mortgage  was  assigned  to  Theeck,  and  the 
assigrnment  was  duly  recorded.    The  senior 

f  6.  See  Landlord  and  Tmant,  TOL  tIL  Cent  DIS> 
!S  1S9,  214. 
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mortgage  was  foreclosed.  Tbe  property  was 
porchased  at  the  sale  by  Walker,  and  tbe 
period  of  redemption  expired.  Tbese  pro- 
ceedings did  not  bind  Tbeeck,  who  was  not  a 
party  to  tliem.  See  Walker  v.  Fisber,  117 
Mich.  72,  75  N.  W.  144.  Subsequently  the 
Junior  mortgage  was  foreclosed,  and  the 
Interest  derived  from  the  foreclosure  sale 
came  to  be  vested  in  Sherman,  the  plaintiff. 
Fisher,  the  defendant,  entered  upon  the 
premises  previous  to  the  foreclosures,  as  a 
tenant  of  Abbott,  and  there  has  been  consid- 
erable litigation  over  tbe  right  to  the  amount 
dae  from  him  for  rent.  See  Walker  t. 
FlBher,  117  Mich.  72,  76  N.  W.  144;  Sher- 
man T.  Spalding,  126  Mich.  562,  85  N.  W. 
1129.  In  the  present  case  Sherman  has 
twooght  suit  for  rent  under  a  lease  which 
she  claims  to  have  made  with' Fisher  in  1887; 
1.  e.,  after  the  foreclosure  of  the  Junior  mort- 
gage. Tbe  only  question  ttiat  counsel  for 
the  defendant  raises  Is  whether  he  can  main- 
tain bis  defense  by  showing  that  Spalding 
acquired  title  to  the  premises,  subsequent 
to  the  leasing,  by  three  tax  leases,  acquired 
under  tbe  charter  of  the  city  of  Detroit. 
Tbe  drcult  Judge  was  of  tbe  opinion  that 
the  leases  were  valid,  but  that  Fisher,  hav- 
ing attorned  to  plaintiff,  who  bad  come  law- 
fully Into  possession  of  the  premises,  could 
not  set  up  Spalding's  subsequently  acquired 
title  against  her,  bis  lessor.  He  therefore 
directed  a  verdict  for  the  plaintiff  for  $137.53, 
and  tbe  defendant  has  appealed. 

Tbe  tax  leases  were  dated  November  6^ 
1897,  and  that  for  1895  recites  that  the 
premises  were  sold  for  taxes  on  June  1, 
1897.  It  Is  claimed  that  redemption  expired 
as  to  that  sale  on  November  6,  1897,  subse- 
quent to  the  date  of  the  lease.  Defendant 
apparently  concedes  that,  if  his  title  accrued 
on  tbe  date  of  sale*  for  taxes,  the  proof  was 
not  admissible.  The  tax  leases  were  offered 
and  received  in  evidence,  whereupon  evi- 
dence was  offered  on  behalf  of  the  plaintiff 
that  whereas,  under  the  charter  (Loa  Acts 
1883,  p.  620,  No.  326,  {  6),  the  board  of  as- 
sessors were  required  to  cause  notice  to 
taxpayers  of  the  completion  of  the  rolls  to 
be  published  In  two  daily  papers,  and  page 
621  (section  9)  requires  the  receiver  of  taxes 
to  give  six  days'  notice  of  the  receipt  of 
tbe  rolls  by  publication  and  posting.  There 
Is  not  on  file  evidence  that  either  of  said 
provisions  were  complied  with.  It  is  urged 
that  this  overcomes  the  prima  facie  case 
made  by  the  Introduction  of  the  leases,  under 
Loc.  Laws,  1883,  p.  625,  No.  826,  §  19,  and  the 
claim  of  title  based  thereon.  Is  proof  of  the 
publication  of  tbese  notices  indispensable 
to  the  authority  to  sell?  If  so,  the  title 
claimed  tmder  the  leases  fails;  if  not,  it 
should  be  sustained.  If  we  Infer  that  this 
notice  Is  In  the  nature  of  a  notice  that 
tbe  assessment  is  open  to  review — and  that 
Is  perbaps  what  it  was  designed  for — ^ab- 
pence  of  proof  upon  file  that  it  was  given  is 
not  sufficient  to  create  a  presumption  that 


It  was  not  given  as  required  by  law,  as  the 
charter  does  not  require  the  filing  of  such 
proof.  In  tbe  case  of  Boyce  v.  Peterson,  84 
Mich.  490,  47  N.  W.  1095,  It  was  so  beld 
under  a  similar  statute.  We  see  no  reason 
for  not  applying  the  same  rule  to 'the  less 
important  notice  of  the  delivery  of  tbe  roll 
to  the  controller.  This  disposes  of  the  ques- 
tion of  title  so  far  as  it  depends  on  the 
validity  of  tbe  tax  leases.  It  is  claimed, 
however  that  this  title  was  purchased  by 
Spalding,  in  bis  capacity  of  attorney  for 
Walker,  and  hence  that  It  is  not  available 
by  Fisher  against  Sherman.  If  Sherman 
can  say  that  the  purchase  of  the  tax  titles 
by  Walker  inured  to  her  benefit,  as  owner, 
or  representative  of  the  owner,  of  the  equity 
of  redemption,  this  is  perhaps  a  valid  claim, 
or  at  least  might  be  in  a  court  of  equity, 
assuming,  of  course,  that  Spalding's  purchase 
was  for  Walker.  At  the  time  that  Spalding 
claims  to  have  obtained  title,  Mrs.  Sherman's 
title  bad  matured  under  tbe  foreclosure  of 
the  Junior  mortgage,  and  Spalding's  title  did 
not  accrue,  upon  bis  theory  until  Novem- 
ber 6th.  She  was  then  an  owner  subject  to 
the  Walker  mortgage,  and  there  may  be 
some  doubt  whether  the  purchase  of  tax  ti- 
tles procured  by  Walker,'  if  they  could  be 
said  to  have  been  so  procured,  could  be  set 
up  against  her — a  question,  however,  which 
we  do  not  decide.  Whether  or  not  this  Is 
00,  Walker  could  not  be  compelled  to  pur- 
chase such  titles,  or  pay  taxes  in  tbe  interest 
of  Mrs.  Sherman,  and  the  record  fails  to 
show  that  he  did.  What  testimony  there 
is,  in  addition  to  tbe  leases,  which  clearly 
convey  the  legal  title  to  Spalding,  indicates 
that  Spalding  paid  for  them  with  bis  own 
money.  He  stated  that  be  did  not  know 
whether  this  had  been  charged  to  Mr.  Wal- 
ker. This  is  not  sufficient  to  Justify  a  Jury 
in  finding  that  the  lands  were  purchased 
for  Walker.  See  Conn.  Mut.  Life  Ins.  Co. 
V.  Bulte,  45  Mich.  113,  7  N.  W.  707. 

Tbe  title  being  in  Spalding,  the  next  inquiry 
is  whether  it  vested  before  the  date  of  the 
lease.  We  are  of  the  opinion  that  there  can 
be  but  one  answer  to  that  qu^tlon.  It  is 
that  it  did  not.  Buscb  v.  Nester,  62  Mich. 
381,  28  N.  W.  911;  Hess  v.  Griggs,  43  Mich. 
397,  5  N.  W.  427;  Hemmlngway  v.  Drew. 
47  Mich.  554,  11  N.  W.  382;  Boardman  v. 
Boozewinkel,  121  Mich.  323,  80  N.  W.  37. 
.We  have  repeatedly  beld  that  while  a  tenant 
cannot  dispute  his  landlord's  title  as  of  the 
date  of  his  lease,  be  may  show  that  it  has 
l>een  subsequently  extinguished.  See  cases 
cited  in  opinion  of  Mr.  Justice  Moore  In  the 
case  of  Sherman  v.  Spalding,  126  Mich.  563, 
564,  85  N.  W.  1129;  Jenklnson  v,  Wlnans, 
109  Mich.  526,  67  N.  W.  549. 

It  is  suggested  that,  as  the  city  had  bid 
in  the  land  for  previous  years,  it  was  not 
authorized  to  tax  it  for  1895.  If  there  would 
otherwise  be  any  force  In  this  contention — 
which  we  do  not  decide — It  Is  lost  by  tbe 
fact  that  Spalding  obtained  a  lease  or  leases 
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covering  all  of  these   years,   which   leases 
all  bear  the  same  date. 

The  jTidgment  is  reversed,  and  a  new  trial 
ordered. 

CAKPENTER,  J.,  did  not  sit.    The  other 
Justices  concurred. 


MICHIGAN  MILLING  CO.  ▼.  ANN  ARBOR 
R.  CO. 

(Supreme  Court  of  Michigan.     Nov.  29,  1904.) 

ADVEBSE  POSSBaSICN. 

1.  There  is  not  an  adverse  and  hostile  possea- 
alon  which  will  give  title  against  a  railroad 
company  where  a  manufacturer  erects  scales  at 
the  rear  of  its  factory  on  the  right  of  way  of 
the  railroad  company,  and  such  company  lays  a 
side  track  thereto,  over  which  it  transports  cam 
to  and  from  the  scales  for  the  benefit  and  ad- 
vantage of  both  parties. 

Cross-appeals  from  Circuit  Court,  Wash- 
tenaw County,  In  Chancery;  Edward  D. 
Klnne,  Judge. 

Suit  by  the  Michigan  Milling  Company 
against  the  Ann  Arbor  Railroad  Company. 
From  the  decree,  both  parties  appeal.  Re- 
versed. 

The  following  Is  the  exhibit  referred  to 
In  the  opinion: 


FIRST 


way  about  13  feet  between  Washington  and 
Liberty  streets.  The  complainant  owns  a 
tract  of  land  abutting  on  First  street  be- 
tween Washington  and  Liberty  streets,  and 
extending  back  to  the  railroad  company's 
right  of  way.  At  this  point  the  right  of 
way  of  the  railroad  company  is  60  feet 
wide.  The  complainant  carried  on  a  general 
milling  business  upon  Its  property.  Its  main 
building  is  located  as  Indicated  on  Exhibit 
A.  In  the  rear  of  the  building  Is  a  set  of 
railway  scales  built  by  the  complainant  for 
the  purpose  of  weighing  cars  shipped  by  the 
complainant  over  defendant's  railway.  These 
scales  are  about  36  feet  long  by  10  feet 
wide.  Until  shortly  before  the  beginning  of 
the  suit  there  was  a  side  track  from  the 
main  track  of  the  railroad  across  the  scales, 
and  some  little  distance  northerly  upon  the 
complainant's  property.  In  order  to  raise 
the  embankment  as  contemplated,  it  became 
necessary  to  remove  this  side  track,  whlcli 
was  done  a  short  time  before  this  suit  was 
begun.  Ilils  action  Is  brought  for  the  pur- 
pose of  enjoining  the  defendant  from  Inter- 
fering with  the  scales  or  the  land  upon' 
which  they  stood,  it  being  claimed  that  the 
title  was  in  the  complainant  both  by  deed 
and  by  prescription.  The  title  of  the  rail- 
way company  was  derived  under  a  deed 
from  Kllng  &  Weber  to  the  Toledo  &  Ann 


ST 


Frank  E.  Jones  and  Jasper  C.  Gates,  for 
complainant.  A.  J.  Sawyer  &  Son  (Alex.  L. 
Smith,  of  counsel),  for  defendant 

MOORE,  C.  J.  In  1002  the  city  of  Ann 
Arbor  passed  an  ordinance  providing  for  a 
change  in  the  grade  of  the  road  of  the  de- 
fendant company  so  as  to  carry  the  railroad 
track  over  the  streets  by  an  overhead  bridge. 
In  order  to  construct  the  railroad  In  accord- 
ance with  the  provisions  of  the  ordinance, 
It  became  necessary  to  raise  the  grade  of 
the  embankment  on  the  company's  right  of 


Arbor  Railroad  Company  dated  September 
6,  1878,  which  granted  "a  strip  of  land  fifty 
feet  wide  along  the  line  of  railroad  of  said 
party  of  the  second  part  as  now  located, 
that  is,  twenty-five  feet  on  each  side  of  the 
middle  of  said  line  over  and  across  the  prop- 
erty known  as  the  City  Brewery  property," 
etc.  The  defendant  claims  It  and  its  pred- 
ecessors have  been  in  possession  of  said 
railroad  right  of  way  ever  since,  and  that  it 
U  in  substantially  the  same  location  now 
that  it  always  was;  there  having  been  no 
change  in  the  center  line  of  more  than  a 
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few  incbes.  It  Is  the  claim  of  complainant 
that  the  map  shows  the  original  line  of  road 
opposite  the  property  of  complainant  to  be 
on  a  carve  of  1  ieg.  42  mln.,  and  that  this 
would  bring  the  right  of  way  outside  of  the 
scales. 

At  the  time  of  the  making  of  this  deed 
of  September  6;  1878,  the  grantors  owned 
the  property  on  both  sides  of  the  railway 
track,  and  were  nsing  it  as  a  brewery  plant 
There  was  at  that  time  a  building  In  the 
rear  of  the  mill  of  the  complainant,  instead 
of  the  railway  scales  which  are  now  there, 
nnd  a  small  building  on  foundations  extend- 
ing about  ao  feet  westerly  from  the  main 
building,  about  83  feet  in  length.  This  build- 
ing was  subsequently  taken  down.  The 
foundation  walls  were  located  as  indicated 
upon  the  map,  Exhibit  A,  by  D,  D,  D,  D. 
The  complainant's  title  to  Its  property  was 
derlTcd  under  a  series  of  mesne  conveyances 
from  Kllng  &  Weber,  the  lant  being  a  deed 
from  Allmendlnger  &  Schneider  to  the  com- 
plainant. This  deed  is  dated  April  21,  1900, 
and  conveys  "all  that  part  of  the  following 
(lescribed  lands  which  He  east  of  the  track 
of  the  Ann  Arbor  Railroad  Company 
•  •  V'  this  being  followed  by  a  descrip- 
tion of  the  property  on  both  sides  of  the 
railroad  by  metes  and  bounds.  In  the  year 
1887  the  building  in  the  rear  of  the  main 
mill  building  was  taken  down,  and  Allmen- 
dlnger &  Schneider,  who  then  owned  the 
milling  company's  property,  built  at  their 
own  expense  the  railway  scales  In  question. 
The  first  load  was  weighed  on  them  on  the 
2."th  day  of  November,  1887.  There  had 
l>3en  a  side  track  put  in  by  the  railroad 
company  before  this  time,  which  was  taken 
np  temporarily  wh»i  the  scales  were  con- 
structed, but  was  relaid  over  the  scales. 
Tbe  evidence  showed  that  the  scales  were 
put  in  at  a  cost  to  Allmendlnger  &  Schnei- 
der of  about  $600,  and  that  they  made  chan-. 
ges  In  their  milling  machinery  and  appa- 
ratus to  enable  them  to  operate  in  connec- 
tion with  the  scales  at  an  expense  of  about 
$2,000. 

It  is  the  claim  of  defendant  that  no  ques- 
tion was  ever  made  between  the  owners  of 
tbe  milling  company  property  and  the  offi- 
cers of  the  railroad  in  regard  to  the  owner- 
stiip  of  tbe  ground  upon  which  tbe  scales 
are  located;  that  the  scales  have  been  used 
by  complainant.  In  connection  with  the  rail- 
road company,  for  the  purpose  of  weighing 
can  and  their  loads  shipped  by  and  to 
complainant  over  the  line  of  defendant's 
railroad;  the  railroad  company  placing  cars 
upon  tbe  siding  and  scales  In  question  and 
removing  them  when  requested.  The  road- 
bed In  question  was  prepared  by  complain- 
ant, tbe  rails  were  laid  by  defendant,  and 
since  then  the  track  has  been  kept  in  re- 
pair by  tbe  railroad  company.  Practically 
no  use  was  made  of  tbe  scales  by  any  one 
bnt  complainant.  The  scale  beam  was  in- 
side the  mill.    The  switch  to  the  siding  was 


In  the  control  of  the  railroad,  and  its  em- 
ployes had  the  ke^  to  the  switch.  The  bill 
of  complaint  alleges  that  tbe  property  de- 
scribed therein  "has  been  used,  possessed, 
and  occupied  by  complainant  and  its  pre- 
decessors in  ownership  as  parts  and  portions 
of,  and  as  together  constituting,  one  busi- 
ness plant,  for  the  period  of  fifteen  years 
and  upwards,  and  that  complainant  and  tbe 
said  predecessors  In  ownership  for  during 
said  period  have  been  in  actual,  continuous, 
visible,  notorious,  distinct,  hostile,  and  ex- 
clusive possession  of  the  whole  of  said  plant, 
including  the  scales  and  every  part  thereof, 
and  of  the  whole  of  the  land  and  real  estate 
npon  which  said  plant,  Including  every  part 
of  said  scales,  is  located."  It  alleges  the 
tearing  out  of  the  side  track,  and  the  threat 
to  destroy  the  scales  and  to  build  the  em- 
bankment, and  prays  for  an  injunction,  and 
that  defendant  shall  be  compelled  to  permit 
a  connection  to  be  made  over  said  scales 
with  defendant's  track.  Defendant  denied 
complainant  bad  obtained  title  by  adverse 
possession,  and  avers  the  necessity  of  build- 
ing the  embankment,  and  its  intention  to 
provide  complainant  with  a  connection  with 
Its  road. 

The  circuit  Judge  was  of  the  opinion  that 
complainant  had  obtained  title  by  prescrip- 
tion to  the  land  upon  which  the  platform 
scales  rest,  and  granted  a  permanent  Injunc- 
tion "restraining  the  defendant  from  tres- 
passing upon  the  real  estate  and  property 
known  as  the  Central  Mills  property,  and 
from  tearing  down  or  in  any  manner  Inter- 
fering with  the  said  platform  scales,  the 
foundation  thereof,  and  the  coal  shed  and 
gralnroom  situated  on  the  southwest  part  of 
the  said  Central  MUla  property,  adjoining 
the  lands  and  right  of  way  of  the  defend- 
ant," and  said,  "This  embraces  all  the  relief 
to  which,  in  my  opinion,  the  complainant  Is 
now  entitled." 

Both  parties  have  appealed. 

Complainant  says  the  questions  involved 
are:  "(1)  Who  has  the  title  to  the  land  oc- 
cupied by  the  scale,  and  the  land  south  of 
the  scales  and  west  of  the  mills?  (2)' It 
being  conceded  by  the  answer  that  complain- 
ant has  a  statutory  right  to  a  side  track  for 
the  benefit  of  Its  mill,  and  connected  with 
defendant's  main  track,  Is  complainant  enti- 
tled to  a  decree  requiring  defendant  to  com- 
ply with  the  statute  In  that  regard?"  De- 
fendant contends  the  questions  involved  are: 
"(1)  Had  the  complainant  title  by  deed  to  the 
triangle  in  controversy?  (2)  Had  it  acquired 
title  by  prescription?" 

Counsel  for  complainant  say  in  their  brief: 
"Tbe  amended  bill  appears  on  pages  27  to 
37  of  the  record,  and  the  amended  answer  on 
pages  44  to  61.  It  was  on  these  that  the 
cause  was  heard  and  decided.  Why  the 
original  bill  and  answer  are  also  printed,  we 
cannot  understand."  A  careful  reading  of 
the  amended  bill  of  complaint  does  not  dis- 
close to  us  an  averment  therein  that  com- 
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plainant  got  title  by  deed  to  the  land  covered 
by  the  scales,  and  the  land  directly  south 
thereof  and  west  of  the  mill.  The  averments 
of  the  bill  are  that  as  early  as  In  1878  their 
predecessors  came  into  posse8sl(»i  of  the 
property  indicated  on  the  plat  by  the  lines 
D,  D,  D,  D;  that  the  side  track  was  put  in 
and  the  scales  erected  in  1887,  and  the  prop- 
erty covered  thereby  had  been  in  the  posses- 
sion of  complainant  and  its  predecessors 
since  1878.  It  is  true  that  in  the  oral  argu- 
ment, as  well  as  in  the  brief,  it  is  claimed 
that,  if  the  right  of  way  opposite  complain- 
ant's premises  was  laid  out  upon  a  curve  of 
1  deg.  42  min.,  it  would  leave  the  scales  and 
side  tracks  untouched  by  the  right  of  way. 
There  is  no  mention  of  this  claim  In  the 
amended  bill,  and  we  are  unable  to  find  that 
the  fact  is  established  by  the  testimony.  We 
then  are  confronted  with  the  question,  did 
complainant  get  title  by  prescription?  In 
relation  to  this  question,  counsel  for  com- 
plainant say:  "It  is  undisputed  that  when 
AUes  &  Allmendinger  purchased  the  City 
Brewery  property,  in  1882,  buildings  were 
standing  thereon  which  covered  the  space 
D,  D,  D,  substantially  as  shown  on  Exhibit 
A;  that  Alles  &  Allmendinger  then  took  pos- 
session of  all  these  buildings,  believing  that 
they  owned  the  land  upon  which  they  were 
standing.  It  is  unquestioned  that  the  addi- 
tion D,  D,  D,  was  an  essential  part  of  the 
brewery  plant,  and  that  the  side  track  and 
scales,  which  have  always  been  within  the 
same  westerly  boundary,  have  been  an  essen- 
tial part  of  the  milling  plant,  without  which 
It  could  not  be  successfully  operated.  More- 
over, this  side  track  and  these  scales  from 
1883  and  1887,  when  they  were  respectively 
constructed,  have  always  been  used  exclu- 
sively by  Alles,  Allmendinger  &  Schneider, 
and  their  successors  in  title,  including  the 
present  complainant,  and  for  their  business. 
On  the  hearing  below,  defendant's  counsel 
contended  that  our  possession  of  the  scales 
and  Bide  track  bad  not  been  exclusive,  and 
based  tills  contention  on  the  fact  that  de- 
fendant's servants  always  placed  the  cars 
on*  the  scales  and  side  track,  and  removed 
them  therefrom.  We  reply:  These  cars 
were  then  in  our  service,  and  were  transport- 
ing our  goods  to  and  from  our  mill,  and  we 
were  paying  this  defendant  for  the  use  of 
these  cars,  and  for  the  work  of  its  servants 
and  locomotives  in  delivering  these  hired 
cars  of  ours,  loaded  with  our  goods,  upon  our 
scales  and  our  siding.  Substantially,  defend- 
ant was  our  servant,  moving  our  hired  cars 
loaded  with  our  goods  upon  land  in  our  pos- 
session, and  the  title  to  which  we  were 
claiming."  Had  the  buildings  remained  sub- 
stantially as  they  were  in  1S82,  there  can  be 
no  serious  question  but  what  their  continued 
use  by  the  predecessors  of  the  complainant 
would  have  ripened  into  a  title;  but  the  rec- 
ord discloses  they  were  torn  down  in  1887, 
and  the  scales  were  erected  by  complainant's 
predecessors,  and,  upon  a  roadbed  prepared 


by  it,  rails  were  laid  by  defendant,  over 
which  cars  owned  by  defendant  and  other 
railroads  for  the  use  of  complainant  have 
been  transported  for  the  mutual  advantage 
of  both  parties.  The  railroad  not  only  got 
pay  for  the  freight  to  and  from  complainant's 
plant,  but  it  was  relieved  of  the  necessity 
of  furnishing  some  other  portion  of  its  rail- 
road track  for  the  use  of  said  cars  while 
they  were  being  loaded  and  unloaded.  Sup- 
pose the  railroad  company  was  in  fact  the 
owner  of  the  title  in  fee  of  the  land  where 
this  side  track  and  scales  were  put  at  the 
time  they  were  constructed;  would  the  use 
that  has  been  made  of  this  track  and  scales 
as  disclosed  by  the  record  be  an  indication 
of  a  possession  on  the  part  of  the  complain- 
ant that  was  adverse  and  hostile  to  defend- 
ant? We  think  not  It  is  a  use  which  inures 
to  their  mutual  benefit,  and  which  is  not  in- 
consistent with  a  title  In  fee  in  either  of 
them.  See  Perkins  v.  Nugent,  45  Mich.  156, 
7  N.  W.  757,  and  cases  cited  therein;  Marble 
V.  Price,  54  Mich.  466,  20  N.  W.  531;  Cha- 
bert  V.  Russell,  109  Mich.  571,  67  N.  W.  902; 
Smith  V.  Hitchcock  (Neb.)  66  N.  W.  791. 
We  think  the  learned  judge  reached  a  wrong 
conclusion  in  relation  to  complainant  lutvlng 
obtained  title  by  prescription. 

Counsel  say  they  are  entitled  to  a  decree 
requiring  defendant  to  accommodate  them 
with  a  side  track,  in  accordance  with  the 
provisions  of  section  5249  of  the  Compiled 
Laws  of  1897.  Defendant,  by  Its  answer, 
avers  it  intends  to  provide  a  connection  with 
complahiant's  plant.  In  view  of  the  con- 
clusion we  have  reached  in  relation  to  the 
other  branch  of  the  case,  we  think  this  ques- 
tion may  be  safely  left  to  future  develop- 
ments, and  should  not  be  passed  upon  by  us 
now. 

The  decree  Is  reversed,  and  bill  of  com- 
plaint dismissed. 

GRANT,  J.,  did  not  sit  The  other  Justice! 
concurred. 


PULIiAGAR  et  al.  v.  STOCKDALB  et  al. 
(Supreme  Court  of  Michigan.     Dec  7,  1904.) 

DEEDS    —    CONSTBOOnOW— ESTATE    CONVEYED — 

HEIBS— CHII.DBBN— BTn.E  IN   SHELLEY' 8 

CASE— VESTED  BEHAINDEB. 

1.  Comp.  Laws,  S  8810,  providing  that  where 
a  remalnaer  shall  be  limited  to  the  heir  or  heirs 
of  the  body  of  a  person  to  whom  a  life  estate  in 
the  same  shall  be  given,  the  persons  who,  on 
the  termination  of  the  life  estate,  shall  be  the 
heir  or  heirs  of  the  body  of  such  tenant  for  life 
shall  be  entitled  to  take  as  purchasers,  consti- 
tutes an  abrogation  of  the  rule  in  Shelley's 
Case. 

2.  After  the  marriage  of  a  widow,  her  father 
executed  a  deed  to  her,  her  husband,  and  her 
hoirs,  and  to  the  heirs  and  assigns  of  the  "party 
of  the  second  part."  At  the  time  of  the  convey- 
ance the  widow  had  two  children,  and  thereafter 
anotlier  child  was  bom  to  her,  and  her  second 
husband.  Held,  that  the  word  "heirs^"  as 
used  in  the  deed,  should  be  construed  to  moan 
"children,"  and  hence  the  deed  conveyed  to  the 
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widow  and  her  aecond  hnaband  an  estate  in  one- 
third  of  the  land  b:^  the  entirety,  and  vested  a 
two-thirds  interest  in  the  widow's  two  children 
by  her  first  marriage. 

3.  Where  a  deed  conveyed  certain  real  estate 
to  a  hnsband  and  wife  and  the  heirs  of  the 
wife,  the  word  "heirs"  being  used  in  the  sense 
of  "children,"  a  conveyance  by  one  of  the  wife's 
children  to  the  husband  prior  to  the  wife's  death 
vested  in  him  the  grantor's  interest  in  the 
property. 

4.  After  a  conveyance  to  a  married  woman 
and  her  second  husband  and  her  children  by  her 
first  husband,  one  of  the  children  conveyed  his 
interest  in  the  land  to  his  stepfather.  Com- 
plainant was  the  other  child.  The  mother  con- 
tinued to  live  on  the  property  until  her  death. 
Held,  that  the  failure  of  complainant  to  que*- 
tion  the  mother's  right  to  live  on  the  proper^ 
did  not  constitute  such  a  practical  construction 
of  the  deed  between  the  parties  as  conveying  the 
entire  estate  to  the  husband  and  wife  as  ten- 
ants by  the  entirety  as  to  authorize  a  claim  by 
the  daughter  to  the  interest  of  her  brother  as 
acquired  by  a  deed  executed  by  him  to  her  after 
his  mothers  death. 

Appeal  from  Circuit  Court,  Allegan  Coun- 
ty, In  Chancery;  Pblllp  Padgham,  Judge. 

Action  by  Sarah  FuUagar  and  anotbw 
against  David  Stockdale,  as  administrator  of 
the  estate  of  William  Oibba,  deceased,  and 
others,  to  quiet  title  to  real  estate.  From 
a  decree  in  favor  of  complainants,  defend- 
ants appeal.    Reversed. 

G.  R.  Wilkes,  for  appellant  David  Stock- 
dale.    FlduB  B.  Fish,  for  appellees. 

CAEPENTER,  J.  February  21,  1867,  John 
Pierce  and  Olive  Pierce,  of  the  first  part, 
conveyed  to  "W^illiam  Oibbs,  Harriet  Gibbs, 
and  the  heirs  of  said  Harriet  Oibbs,"  of  the 
second  part,  and  to  the  "heirs  and  assigns" 
of  the  said  party  of  the  second  part,  the  land 
in  controversy  in  this  suit  Said  William 
Gibbs  and  Harriet  Gibbs,  of  the  second  part, 
were  husband  and  wife.  Said  Harriet  Oibbs 
was  the  daughter  of  the  parties  of  the  first 
part.  She  was  at  the  time  of  this  convey- 
ance the  mother  of  two  infant  children  by  a 
former  husband,  namely,  Sarah  Yates  (now 
Fullagar,  the  first-named  complainant)  and 
Frank  Yates.  After  the  conveyance  was 
made  there  was  bom  to  William  and  Harriet 
a  son,  namely,  defendant  John  F.  Gibbs. 
In  1878,  by  quitclaim  deed,  Frank  Tatea 
conveyed  his  interest  In  said  laud  to  said 
William  Gibbs.  William  Oibbs  died  In  1888, 
leaving  a  will,  which  was  afterwards  pn^ 
bated,  by  which  he  devised  a  life  estate 
In  said  property  to  his  widow  and  the  fee 
to  bis  son,  said  John  F.  Gibbs.  Harriet 
Gibbs  continued  to  live  on  said  property 
with  bat  daughter  Sarah  nntll  1902,  when 
she  died  intestate.  After  such  death  said 
Frank  Yates,  by  quitclaim  deed,  transferred 
bis  interest  in  said  property  to  his  sister, 
the  first-named  camplainant.  This  bill  was 
then  filed  to  remove  the  cloud  cast  upon 
complainants'  title  by  the  deed  from  Frank 
Yates  to  William  Gibbs  and  by  the  probate 
of  the  latter's  will. 

Oomplainants  contend  that  by  the  convey- 
ance in  question  William  and  Harriet  Oibbs 
101  N.W.— 87 


acquired  the  entire  title  of  the  land  as  ten- 
ants by  the  entirety,  and  that  this  title  vest- 
ed in  Harriet  as  the  survivor,  and  that,  there- 
fore, William  Gibbs  acquired  no  Interest  by 
the  Conveyance  from  Frank  Yates.  The  first 
two  named  defendants  contend  that  the  deed 
conveyed  a  one-tbl|d  interest  to  William  and 
Harriet  Gibbs  as  tenants  by  the  entirety, 
and  a  one-third  Interest  to  each  of  the  lat- 
ter's children,  namely,  Sarah  and  Frank 
Yates,  and  that,  therefore,  the  deed  from 
Frank  Yates  to  William  Oibbs  transferred 
on  undivided  one-third  interest  in  the  prop- 
erty. The  court  below  granted  complainants 
relief,  and  the  defendants  lust  referred  to 
appeal  to  this  court 

The  question  presented  by  this  contooversy 
depends,  as  conceded,  upon  a  proi)er  con- 
struction of  the  deed.  For  the  purpose  of 
enabling  the  court  to  properly  construe  such 
deed,  complainants  proved  in  the  lower  court 
that  when  it  was  executed  there  was  living 
a  child  of  said  grantee,  William  Gibbs,  and 
that  "the  object  of  making  the  deed  was  that 
it  would  cut  olt  this  child  and  insure  the  prop- 
erty to  Harriet  Gibbs'  two  children."  The 
grantors  "wanted  to  cut  ofT  William  Oibbs' 
daughter  by  his  first  marriage.  •  •  •  They 
wanted  Frank  Yates  and  Sarah  Yates  to  have 
that  forty  acres  after  Harriet  and  William 
Gibbs  were  dead."  The  witness  who  gave  this 
testimony  (and  It  was  all  given  by  one  witness) 
says  that  he  "don't  recall  there  was  any  talk"; 
that  "If  Mrs.  Gibbs  should  have  any  other 
children,  they  [the  grantors]  wanted  them  cut 
off."  This  evidence  warrants  the  conclusion 
that  the  grantors  intended  to  convey  an  es- 
tate to  William  and  Harriet  Gibbs  until  the 
death  of  the  survivor,  and  to  convey  the  re- 
mainder to  the  children  of  said  Harriet  If 
we  give  effect  to  this  testimony — and  I  think 
to  do  so  we  would  violate  the  principle  which 
prevents  the  legal  effect  of  an  instrument  be- 
ing changed  by  parol  testimony — (see  Morrill 
V.  Morrill  [Mich.]  101  N.  W.  209),  It  would 
not  support  complainants'  contention  that 
the  deed  should  be  construed  to  vest  the 
entire  title  in  William  and  Harriet  Gibbs 
as  tenants  by  the  entirety;  for  tbat  construc- 
tion would  give  the  children  Of  Harriet  noth- 
ing, and  In  the  event  of  William  surviving 
his  wife  it  might  all  pass  to  the  child  whom 
the  grantors  desired  to  exclude.  It  may 
also  be  said  that,  if  the  conveyance  had 
been  so  drawn  as  to  carry  out  this  claimed 
intention  of  the  grantees,  It  would  have 
Immediately  vested  In  said  Frank  Yates  an 
undivided  interest  amounting  to  at  least 
one-third.  While  Frank  Yates  could  not  have 
the  possession  of  this  property  until  the 
death  of  William  and  Harriet  he  neverthe- 
less (see  section  8796,  Comp.  Laws  1897) 
would  have  had  a  vested  remainder,  which 
he  could  convey,  and  which,  therefore,  was 
conveyed  by  him  to  his  stepfather,  William 
Oibbs. 

We  reach  the  same  conclusion  by  a  proper 
construction  of  the  deed;   that  is,  by  ascer- 
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tainlng  its  meaning  by  couBlderlng,  aa  we 
certainly  can,  the  language,  the  surrounding 
circumstances,  and  the  situation  of  the  par- 
ties. See  French  v.  Carbart,  1  N.  T.  96; 
Coleman  t.  Beach,  07  N.  Y.  545;  Seymour  t. 
Bowles  (111.)  50  N.  B.  122.  The  granteea 
named  in  the  deed  are  "William  Gibbs,  Har- 
riet Gibbs,  and  the  heirs  of  said  Harriet 
Gibbs."  The  entire  title  is  transferred  to 
these  grantees  and  to  their  "heirs  and  as- 
signs." Complainant  asks  ns  to  say  that, 
according  to  this  language,  nothing  was 
transferred  to  the  heirs  of  Harriet  Gibbs. 
She  asks  ua  to  construe  this  conveyance  as 
if  they  were  not  mentioned  as  grantees  there- 
in. It  is  true  that  there  was  a  rule  of  the 
common  law,  called  the  "Rule  In  Shelley's 
Case^"  by  which,  if  an  estate  was  granted 
to  one  for  hia  llf^  and  by  the  same  Instru- 
ment the  remainder  was  granted  to  his  heira 
generally,  or  to  the  heirs  of  his  body,  the 
word  "heirs"  was  a  word  of  limitation,  and 
not  of  purchase.  Fraser  t.  Chene,  2  Mich. 
90.  That  is,  the  word  "heirs"  simply  Indi- 
cated the  character  of  the  estate  transferred 
to  the  grantee.  Under  that  rule  the  heirs 
of  the  grantee  obtained  nothing  in  such  a 
conveyance.  If  this  rule  ever  could  have 
been  used  in  construing  the  deed  in  question 
— and  this  I  doubt — It  is  sufficient  to  say  that 
It  has  been  abrogated  by  statute  in  this  state. 
See  section  8810,  Comp.  Laws  1897.  It  is 
also  true  that  the  word  "heirs"  has  a  tech- 
nical legal  meaning,  and  as  such  It  describes 
those  who  succeed  to  one's  ownership  of  real 
estate  on  his  death.  In  that  sense  a  living 
person  has  no  heirs.  And  therefore.  If  the 
word  "heirs"  is  given  that  meaning  In  the 
deed  under  consideration,  the  grant  to  the 
heirs  of  Harriet  Gibbs  Is  meaningless,  and 
transferred  nothing.  But  the  word  "heirs'* 
is  often  used  as  synonymous  with  "chil- 
dren"; doubtless  because  the  latter  are  heirs 
apparent 

There  Is  presented  to  us  the  alternative 
between  saying  that  the  grantors  intended 
nothing  when  they  granted  the  estate  to  the 
heirs  of  Harriet  Gibbs,  or  of  saying  that  they 
Intended  the  estate  should  pass  to  the  chil- 
dren of  Harriet  Gibbs.  There  is  no  diffi- 
culty In  making  a  choice.  We  can  say,  as 
this  court  once  before  said  (see  See  v.  Derr, 
57  Mich.  372,  24  N.  W.  109):  "As  Charles 
Derr  [Harriet  Gibbs]  is  a  party  to  the  deed, 
and  therefore  shown  by  It  to  be  living,  the 
word  'heirs'  must  be  construed  as  used  in 
its  popular,  and  not  uncommon,  sense,  as 
'children,'  and  meant  to  describe  tiiem."  See^ 
also,  Foimtaln  Coal  &  Mining  Co.  v.  Beckle- 
helmer,  102  Ind.  76y  1  N.  B.  202,  62  Am.  Rep. 
646;  Tucker  v.  Tucker,  78  Ky.  503;  Heard 
V.  Horton,  1  Denlo  (N.  T.)  165,  43  Am.  Dec 
669;  Heath  v.  Hewitt,  127  N.  Y.  166,  27  N. 
B.  959,  13  li.  R.  A.  46,  24  Am.  St.  Rep.  438; 
Fanning  v.  Doan  (Mo.)  30  S.  W.  1032;  Sey- 
mour V.  Bowles,  172  111.  521,  50  N.  E.  122; 
Love  V.  Francis,  63  Mich.,  at  page  193,  29 
N.  W.   848,  e  Am.   St   Rep.   290.    Contra, 


Booker  v.  Tarwater  (Ind.  Sup.)  87  N.  E.  979. 
We  conclude,  therefore,  that  the  conveyance 
In  question  transferred  to  Sarah  Fullagar, 
to  Frank  Yates,  and  to  William  and  Harriet 
Gibbs  (these,  as  husband  and  wife,  are  to  be 
considered  as  one  grantee  only)  each  an  un- 
divided one-third  of  the  land  in  controversy. 
See  Tucker  v.  Tucker,  78  Ky.  503;  Ander- 
son V.  TannehiU,  42  Ind.  141;  Hulett  v.  In- 
low,  67  Ind.  412,  26  Am.  Rep.  64;  Harden- 
bergh  v.  Hardenbergh,  10  N.  J.  Law,  45,  18 
Am.  Dec.  371;  Barber  v.  Harris,  15  Wend. 
(N.  Y.)  615;  Johnson  v.  Hart  6  Watts  &  S. 
(Pa.)  319,  40  Am.  Dec.  565.  As  the  interest 
of  Frank  Yates  was  duly  conveyed  to  Wil- 
liam Gibbs,  the  latter  died  possessed  of  sudi 
Interest 

We  cannot  agree  with  the  learned  circuit 
Judge  that  the  parties  in  Interest  placed  upon 
this  deed  a  practical  construction  in  harmony 
with  his  decision.  It  is  true  that  no  one  dur- 
ing Harriet's  life  disputed  her  right  of  occu- 
pancy. But  the  conveyance  of  the  interest 
of  Frank  Yates  to  William  Gibbs,  and  the 
latter's  will,  was  a  denial  that  the  entire 
estate  was  held  by  the  husband  and  wife 
as  tenants  by  the  entirety.  It  may  also  be 
said  that  after  this  conveyance  was  made 
the  parties  in  Interest  acted  precisely  as  they 
would  have  acted  if  they  Intended  to  recog- 
nize its  validity  and  to  give  it  full  legal 
effect.  After  that  time  the  only  party  hav- 
ing authority  to  question  the  right  of  pos- 
session of  William  and  Harriet  was  com- 
plainant herself.  Surely,  her  failure  to  ques- 
tion it  does  not  now  enlarge  her  rights. 
Indeed,  it  does  not  appear  that  she  was  call- 
ed upon  to  question  it  since  during  a  por- 
tion of  this  time  she  and  her  hnsband  occu- 
pied the  land  as  tenants  of  her  mother. 

It  follows  that  in  our  Judgment  the  de- 
cree of  the  lower  court  was  erroneous,  and 
that  decree  must  therefore  be  reversed,  and 
a  decree  entered  dismissing  complainant's 
bill,  with  costs.  The  other  Justices  concur- 
red. 


AMERICAN  STEEL  ft  WIRE  CO.  v.  EDDY 
et  al. 

(Supreme  Court  of  Michigan.    Dee.  7.  1904.) 

CORPOKATIONS — BTOCKHOI.DKR8  —  I.IABTLrrT  OF 

OBserross— lUFAiBMKirr  or  assets. 

1.  Under  Comp.  Laws,  {  7057,  providing  that 
if  the  capital  stock  of  a  corporation  shall  be 
withdrawn  and  refunded  to  the  stockholders  be- 
fore the  payment  of  all  the  debts,  the  stock- 
holders shall  be  liable  to  any  creditor  to  the 
amount  of  the  sum  refunded,  the  creditors  have 
a  right  to  follow  assets  of  a  corporation  paid 
to  Btockholders  as  dividends,  regardless  of  the 
question  of  good  faith  on  the  part  of  the  cor- 
poration or  of  the  stockholders. 

2.  On  an  issue  an  to  whether  the  capital  stock 
of  a  corporation  has  been  impaired,  contrary  to 
the  provisions  of  Comp.  Laws,  {  7067,  making 
stockholders  liable  to  creditors  to  the  amonnt 
of  capital  stock  refunded  to  them  before  the 
payment  of  debts  of  the  corporation,  the  fact 
that  the  corporation  had  a  guaranty  that  its 
assets  should  be  a  certain  amount  at  a  certain 
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date  was  not  controllintr.  bnt  the  enaranty  waa 
merely  a  fact  to  be  considered  with  other  facts, 
SDcb  as  the  solvency  of  the  gxiarantora,  etc.,  in 
determining  whether  the  capital  was  impaired 
or  not 

3.  Under  Comp.  Laws,  {  7057,  making  stock- 
holders liable  to  creditors  to  the  amount  of 
stock  refunded  to  them  before  the  payment  of 
all  the  debts  of  the  corporation,  one  who  sub- 
scribed to  and  accepted  preferred  stock,  acted 
as  a  director,  and  participated  in  the  manage- 
ment of  the  aCtairs  of  the  company  and  the 
declaration  of  dividends,  and  to  whom  the 
dividend  complained  of  as  an  impairment  of  the 
corporation's  assets  was  paid,  must  be  deemed  a 
stockholder,  although  he  used  the  money  of  his 
sister  in  payment  for  the  stock,  and  merely  loan- 
ed it  to  the  company ;  receiving  the  dividend  as 
interest  for  bis  sister,  and  paying  it  to  her. 

Error  to  Circuit  Court,  Bay  County;  Theo- 
dore F.  Sbepard,  Judge. 

Action  by  the  American  Steel  &  Wire 
Company  against  the  Miller  Hardware  Com- 
pany. There  was  a  Judgment  for  plaintiff. 
Application  for  Judgment  against  Selwyn 
Eddy  and  others,  stockholders.  From  order 
denying  the  application,  plaintiff  brings  er- 
ror.   Reversed. 

Geo.  £.  &  M.  A.  Nichols  (Charles  W. 
Nichols,  of  counsel),  for  appellant  T.  A.  B. 
&  J.  C.  Weadock,  for  appellees. 

H00KB:R,  J.  The  Miller  Hardware  Com- 
pany, a  corporation,  began  business  In  Bay 
City  on  February  17,  1894;  being  organized 
by  the  stockholders  of  a  corporation  thereto- 
fore existing,  named  W.  H.  Miller  ft  Co., 
for  the  purpose  of  succeeding  to  the  business 
of  the  latter.  Its  authorized  capital  was 
$70,000.  On  the  day  of  Its  organization  Its 
stockholders'  meeting  adopted  a  resolution 
to  purchase  all  of  the  assets  and  good  will  of 
W.  H.  Miller  &  Co.,  and  to  assume  all  of 
Its  UablUtieB,  upon  its  guaranty  that  said  as- 
sets should  net  to  it  (the  Miller  Hardware 
Ck>mpany)  at  least  $70,000  over  and  above  the 
debts  and  liabilities — all  of  tbe  accounts  and 
bills  receivable  not  collected  on  or  before 
February  1,  1897,  to  be  deemed  uncollectible 
and  valueless — and  that  the  common  stock 
of  the  new  Qompany  should  be  Issued  to  the 
stockholders  of  W.  H.  Miller  &  Co.  in  ex- 
cbange  for  tbe  stock  certificates  of  that  com- 
pany, share  for  share.  This  was  done.  On 
May  14,  1894,  a  by-law  was  adopted  pro- 
viding for  the  issue  of  $30,000  of  preferred 
stock,  and  on  April  2,  1894,  a  certificate  for 
125  shares  was  issued  to  Selwyn  Eddy,  in 
terms  following,  viz.: 

"Incorjiorated  tinder  tbe  laws  of  tbe  state 

of  Michigan,  Act  232,  Public  Acts 

of  1885,  as  amended. 

"No.  18.  125  Shares. 

"The  Miller  Hardware  Company,  Bay  City 
Mich. 

"Preferred    Stock   bearing   fixed   dividends. 

"This  certifies  that  Selwyn  Eddy,  of  Bay 

C^ty  Mich,  is  the  owner  of  one  hundred  and 

twenty-five  shares  of  ten  dollars  each,  of 


the  preferred  stock  of  tbe  Miller  Hardware 
Company,  fully  paid  and  non-assessable. 
Transferable  on  the  books  of  tbe  company 
in  person  or  by  attorney  on  surrender  of  cer- 
tificate. 

"Fixed  dlTldenda  will  be  paid  on  this  stock 
at  tbe  rate  of  8  per  cent  per  annum,  payable 
semi-annually  on  tbe  first  day  of  April  and 
October  of  each  year,  at  the  office  of  tbe 
Company.  This  stock  is  redeemable  at  tbe 
expiration  of  three  years  from  the  date  here- 
of. 

"In  witness  whereof  the  president  and  sec- 
retary have  hereunto  affixed  their  signatures 
and  tbe  corporate  seal  of  tbe  company,  at 
Bay  City  aforesaid,  on  this  second  day  of 
April,  A.  D.  1894.  W.  H.  MlUtr,  President 
Edward  Williamson,  Secretary." 

Fifteen  thousand  dollars  of  such  stock 
was  issued  to  Selwyn  EVddy,  and  a  similar 
amount  to  John  F.  Eddy.  A  written  guar- 
anty to  make  tbe  assets  net  to  the  Miller 
Hardware  Company  $70,000,  in  accordance 
with  tbe  resolution,  was  given  by  W.  H.  Mil- 
ler &  Co.,  upon  which  was  indorsed  tbe  fol- 
lowing, signed  by  the  stockholders:  "In  con- 
sideration of  tbe  foregoing  tbe  undersigned 
severally  covenant  and  agree  to  and  with 
said  Miller  Hardware  Company  to  pay  and 
make  up  to  it  any  deficiency  or  shortage  of 
the  sum  of  $70,000  in  the  amount  realized 
by  said  Miller  Hardware  Company  as  afore- 
said, in  proportion  to  our  respective  holdings 
or  interests  in  tbe  stock  of  W.  H.  Miller  & 
Oomiiany  as  set  opposite  our  respective  sig- 
natures." The  excess  of  assets  over  liabili- 
ties so  transferred  by  W.  H.  Miller  &  Co.. 
listing  all  accounts  and  bills  receivable  at 
face  value,  was  $73,565.29;  giving  to  tbe 
Miller  Hardware  Company,  on  tbe  face  of  tbe 
inventory,  $3,565.29  surplus  over  its  capital 
stock  of  $70,000.  This  sum  was  charged  in 
its  books  to  W.  H.  Miller  &  Co.,  and  car- 
ried as  an  asset  during  the  period  that  the 
Miller  Hardware  Company  did  business,  and 
It  opened  a  surplus  account  of  $7,000  upon 
its  books.  It  is  claimed  that  this  was  $3,- 
434.71  in  excess  of  tbe  actual  surplus,  based 
on  face  values.  The  Miller  Hardware  Com- 
pany continued  its  business  nutil  June  1, 
1897,  when  it  made  a  voluntary  assignment 
for  tbe  benefit  of  its  creditors.  During  tbe 
time  it  did  business  it  paid  annual  dividends 
to  its  stockholders,  of  which  defendant  Sel- 
wyn Eddy  received  the  sum  of  $3,600.  It 
is  said  that  this  was  8  per  cent  interest  upon 
its  stock,  according  to  its  terms.  At  tbe 
time  of  tbe  assignment  tbe  plaintiff  was  a 
creditor  of  tbe  Miller  Hardware  Company, 
and  it  ultimately  realized  from  tbe  assignee 
66  per  cent,  of  its  claim.  It  afterwards  ob- 
tained a  Judgment  against  the  Miller  Hard- 
ware Company  for  tbe  remaining  45  per 
cent,  and  subsequentiy  brought  this  action 
against  Selwyn  Eddy  under  the  statnte 
(Comp.  Laws,  t  7057)  which  provides:  "(7067) 
Sec.  21.  If  the  capital  stock  of  any  such 
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corporation  shall  be  withdrawn  and  refunded 
to  the  stockholders  before  the  payment  of 
all  the  debts  of  the  corporation  for  which 
sach  stock  would  have  been  liable,  the  stock- 
holders  of  such  corporation  shall  be  Jointly 
and  severally  liable  to  any  creditor  of  such 
corporation,  in  an  action  founded  on  this 
statute,  to  the  amount  of  the  sum  refunded 
to  him  or  them  respectively."  It  has  ap-, 
pealed  from  an  adverse  verdict  and  Judg- 
ment 

Although  there  are  many  assignments  of 
error,  the  questions  discussed  are  thus  stated 
by  counsel  for  the  appellee:  "The  questions 
involved  in  this  case  relate  principally  to 
the  refusal  of  the  court  to  give  certain  of 
plaintiff's  requests  to  charge,  and  the  charge 
of  the  court,  and  to  the  admission  of  cer- 
tain testimony.  We  think  they  may  be  sum- 
marized as  follows:  First.  Should  the  court 
have  directed  a  verdict  for  any  amount 
against  the  defendant?  Second.  Was  It  error 
to  admit  the  testimony  of  the  witness  Pratt 
and  the  defendant  Eddy  as  to  their  good 
faith  and  belief  as  to  the  condition  of  the 
company,  and  the  charge  of  the  court  In 
that  connection?  Third.  Was  it  not  the  duty 
■  of  the  court  to  charge  the  Jury  that  they 
should  not,  in  determining  the  question  as  to 
whether  there  were  any  profits  out  of  which 
dividends  could  be  paid  at  the  different  pe- 
riods, take  into  consideration  any  account 
which  had  rested  for  an  unreasonable  length 
of  time,  or  which  had  outlawed,  or  where 
the  debtor  had  failed  or  become  bankrupt, 
or  where  It  was  in  suspense,  etc.?  Fourth. 
Was  the  error  of  the  court  In  admitting  the 
testimony  offered  on  the  part  of  the  defense 
In  relation  to  defendant's  stock  being  taken 
as  a  loan,  and  that  the  dividends  were  paid 
to  bis  sister,  cured  by  the  charge?  Fifth. 
Were  the  remarks  of  the  court  in  reference 
to  certain  testimony  of  witness  Pratt  reversi- 
ble error?" 

This  cause  was  before  us  on  a  former  oc- 
casion, when  we  held  that  the  statute  cited 
authorizes  a  suit  against  a  stockholder  by 
a  creditor,  and  that  a  holder  of  preferred 
stock  has  no  more  right  to  receive  a  portion 
of  the  capital  stock,  to  the  injury  of  cred- 
itors, than  a  holder  of  common  stock.  Amer- 
ican Steel  &  Wire  Co.  ▼.  Eddy  (Mich.)  8»  N. 
W.  952. 

Counsel  for  the  plaintiff  assert  that,  while 
the  secretary's  annual  statements  of  the 
financial  condition  show  a  net  profit  larger 
than  the  amount  distributed,  this  was  only 
made  possible  by  retaining  among  the  listed 
assets  large  amounts  of  worthless  bills  re- 
ceivable and  accounts  which  it  was  the  duty 
of  the  company  to  charge  off,  and  which 
were  already  lost,  and  therefore  were  not  in 
fact  available  as  assets.  Upon  the  other 
hand,  counsel  for  the  defendant  insist  that 
these  Items  were  Included  in  the  best  of 
faith,  especially  as  the  guaranty  did  not  be- 
come a  liability  until  1897,  according  to  its 
terms,  and  that  such  dividends  or  interest; 


having  been  paid  in  good  faith,  cannot  be 
called  a  withdrawal  or  refunding  of  the 
capital  stock.  . 

Counsel  for  the  defendant  were  permit- 
ted to  Introduce  testimony  tending  to  show  ' 
that  the  Eddys  were  asked  to  furnish  bis 
money  as  a  loan,  and  that  it  was  so  fur- 
nished by  them  from  the  funds  of  their 
sister,  who  was  the  real  owner  of  the  stock  , 
or  security,  though  kept  in  her  brothers* 
names  for  convenience,  and  that  she  re- 
ceived the  Interest  and  dividends  that  -were 
paid.  Error  is  alleged  upon  the  receptloa 
of  this  testimony.  In  his  charge  the  court 
instructed  the  Jury  that  this  proof  would 
not  constitute  a  defense,  and  it  is  urged  that 
this  cured  the  error  of  its  admission,  If  it 
was  erroneously  received.  Upon  the  former 
hearing  we  held  that  those  who  deal  with 
a  corporation  may  rely  on  the  preservation 
of  the  capital  stock,  and  denied  its  right  to 
divide  It  among  the  stockholders,  as  divi- 
dends, to  the  injury  of  creditors.  We  also 
Indicated  that  this  could  not  be  done  through 
a  subterfuge,  and  that  the  statute  (Comp. 
Laws,  g  70B7)  applied  to  holders  of  pre- 
ferred stock.  It  does  not  become  a  question 
of  good  faith,  either  of  the  corporation  or 
stockholder.  Whenever  it  Is  satisfactorily 
proved  that  the  assets  of  a  corporation  are 
BO  reduced  as  to  Impair  the  capital,  the 
creditws  have  a  right  to  follow  them  into 
the  hands  of  the  stockholders  to  whom  they 
have  been  paid  as  dividends,  and  who  must 
be  held  to  bold  such  assets  as  a  trust  fund 
for  the  benefit  of  creditors.  This  la  clearly 
Indicated  by  our  former  opinion.  It  was 
therefore  error  for  the  court  to  Instruct  the 
Jury  that  It  was  a  question  of  good  faith  on 
the  part  of  the  stockholders.  See  former 
opinion,  supra,  and  other  cases  dted  by 
counsel:  Cook  on  Stock,  etc.,  f  648;  Ft 
Payne  Bank  v.  Sanitarium.  103  Ala.  358, 
870,  15  South.  618;  2  Clark  *  M.  Prlv.  Corp- 
1037;  Lexington  Life,  Fire  &  Marine  Ins. 
Co.  ▼.  Page,  66  Am.  Dec.  171;  Grant  v.  Rossi 
100  Ky.  44,  37  S.  W.  263;  Finn  v.  Brown, 
142  U.  S.  56,  12  Sup.  Ct  136,  3S  L.  Ed.  936; 
Main  V.  Mills,  Fed.  Cas.  No.  8,074;  FUtcrof  s 
Case,  21  Oh.  D.  519;  Oxford  B.  Soa,  35  Oh. 
D.  502;  Leed's  Est  v.  Shepherd,  36  Ch.  D. 
787;  Gratz  v.  Redd,  4  B.  Mon.  178;  Daven- 
port V.  Lines,  72  Conn.  118,  44  Afl.  17;  Os- 
good V.  Laytln,  *42  N.  Y.  521. 

It  la  urged' that  the  capital  stock  was  not 
impaired  when  these  dividends  were  paid, 
because  the  corporation  had  a  guaranty  from 
the  original  company  and  Its  stockholders 
that  these  assets  should  net  $70,000  In  1S97. 
This  guaranty  was  a  part  of  these  assets. 
But  like  all  other  assets.  It  may  have  been 
good  or  worthlesa  The  question  of  the 
Impairment  of  the  capital  through  the  worth- 
lessness  of  assets  is  not  complicated  by  the 
guaranty,  except  that  It  furnished  an  addi- 
tional asset  to  be  considered.  Certainly  the 
fact  that  it  postponed  the  day  of  the  guaran- 
tor's liability  could  not  JxaUtf  the  assunap- 
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tlon  that  tlw  original  assets  were  good  nntU 
that  time  should  come,  by  reason  of  a  re&l 
or  imaginary  duty  ot  the  company  to  the 
guarantors  to  carry  them  on  the  Ixtpka  and 
try  to  collect  them.  This  is  not  a  question 
of  bookkeeping,  merely,  but  of  capital  and 
assets,  and  actual  values,  and  actual  re- 
sponsibility of  guarantors.  If,  as  contended, 
all  were  worthless  and  irresponsible,  this 
capital  was  impaired,  and  should  not  have 
been  paid  out  as  dividends.  These  were 
questions  of  fact  for  the  Jury,  and  were 
submitted  to  them. 

There  remains  the  question  of  the  evidence 
as  to  the  ownership  of  the  stocks,  and  the 
claim  that  the  money  paid  for  the  preferred 
stock  belonged  to  Eddy's  sister.  This  testi- 
mony was  admitted,  and  afterwards  ruled 
out  by  the  charge.  Counsel  for  the  defend- 
ant maintains  that  this  cured  the  error,  it 
there  was  one.  The  substance  of  this  claim 
is  that  although  Eddy  subscribed  to  and  ac- 
cepted preferred  stock,  and  became  and 
acted  as  a  director,  and  participated  as 
such  in  the  management  of  the  aSairs  of 
the  company  and  the  declaration  of  divi- 
dends, in  reality  he  used  the  money  of  his 
sister,  loaning  it  to  the  company,  and  re- 
ceived the  dividend  as  interest  for  her,  to 
whom  he  paid  it  The  authorities  hold  that 
one  who  loaned  money,  but  took  stock  abso- 
lute upon  its  face.  Is  liable  as  a  stockholder. 
Counsel  cite  Griswold  v.  Sellgman,  72  Ma 
110;  Barnes  v.  Babcock,  95  Cal.  581,  30  Pac. 
605.  16  L.  R.  A.  745.  29  Am.  St  Rep.  133; 
McDowall  V.  Sheeban  (N.  Y.)  29  N.  B.  299. 
The  question  before  us  differs  from  those 
considned  in  the  above  cases  in  this,  viz.: 
Here  the  capital  stock  is  said  to  have  been 
paid  out  by  way  of  dividends  to  a  stock- 
bolder,  and  tills  la  a  proceeding  to  compel 
bim  to  repay  it  In  those  cases  it  was  a 
question  of  his  liability  as  a  stockholder. 
We  have  no  doubt  that  the  money  paid  must 
be  considered  as  a  purchase  of  stock,  and 
not  a  loan;  that  Eddy,  and  not  his  sister, 
is  the  stockholder;  and  that  he  received  the 
dividends.  If  they  were  in  fact  paid  to  her, 
it  may  be  ^t  the  fund  could  be  followed 
into  her  i>ossesslon,  and  she  compelled  to 
reftmd,  but  that  has  not  been  attempted. 
The  stockholder  has  received  it  as  a  stock- 
holder, and  the  creditors  may  look  to  him  for 
it,  whether  he  paid  it  to  another  or  not 

The  judgment  is  reversed,  and  a  new  trial 
ordered.    The  other  Justices  concurred. 


FLANAGAN  v.  SANDERS  et  al. 
(Supreme  Court  of  Michigan.     Nov.  29,  1904.) 

mOUOENCB  —  EI.EVATOB    SHAITS— PBOTECIION 

— DUTT  TO    TBESPASSBBS— CrrT   CHAB- 

TEK — CONSTRUCTION. 

1.  The  owner  of  a  store  building  owes  no  corny 
mon-law  duty  to  a  trespasser  to  maintain  guards 
about  an  elevator  shaft  on  bis  promises. 

T 1.  Sm  NecUsenee,  vol.  t7,  Cent  Dig.  Ei  «3,  4t,  46. 


2.  Detroit  CSty  Charter  1803,  p.  383,  {  714, 
requires  that  elevator  shafts  in  stores  or  build- 
ings in  the  city  shall  be  provided  with  and 
protected  by  a  substantial  railing  and  sufficient 
automatic  trapdoors,  etc.  Held,  that  such  sec- 
tion did  not  impose  a  duty  on  the  owners  of  a 
store  building  in  favor  of  trespassers,  nor  ren- 
der them  liable  to  a  trespasser  for  injuries  prox- 
imately resulting  from  a  failure  to  provide  an 
elevator  well  witii  automatic  gates. 

Error  to  Circuit  Court  Wayne  County; 
Morse  Robnert,  Judge. 

Action  by  MoUie  A.  Flanagan  against 
Fred  Sanders  and  another.  From  %  judg- 
ment in  favor  of  defendants,  plaintiff  brings 
error.    Affirmed. 

Corliss.  Andms,  Leete  &  Joslyn  (Ray  B. 
Morgan,  of  counsel),  for  appellant  Brennan, 
Donnelly  &  Vaodemark,  for  appellees. 


MONTGOMERT,  J.  The  plaintiff,  a 
young  woman  27  years  of  age,  was  a  sales- 
woman in  charge  of  the  toilet  goods  depart- 
ment of  Shafer's  store  at  the  time  this  cause 
of  action  arose,  and  had  held  such  position 
for  upwards  of  four  years.  Shafer's  store 
occupied  the  first  eight  floors  of  the  Majestic 
building,  a  building  fourteen  stories  high,  sit- 
uated on  the  corner  of  Woodward  and  Mich- 
igan avenues,  directly  opposite  the  City  Hall, 
the  busiest  locality  in  the  city.  Defendants 
occupied  the  six-story  building  adjoining  the 
Majestic  building  on  the  north,  and  known 
as  141  and  143  Woodward  avenue.  They 
were  the  lessees  of  the  whole  building,  and 
occupied  the  basement  ground  floor,  and 
fourth  floor  themselves  in  their  confectionery 
and  ice  cream  business.  The  remainder  of 
the  building  was  rented  by  them  to  numer- 
ous tenants  for  office  purposes.  In  the  rear 
of  this  boilding  defendant  maintained  a 
freight  elevator  running  from  the  basement 
to  the  top  of  the  building.  On  the  ground 
floor  the  elevator  coiild  be  reached  only  by 
a  door  opening  on  the  alley.  This  door  led 
to  an  inclosure  about  18  feet  long  and  8  ftet 
wide.  This  Inclosure  was  provided  with  no 
other  doors  or  windows.  At  Its  inner  end, 
and  about  8  feet  from  the  door,  was  the  ele- 
vator opening,  extending  practically  the  full 
width  of  the  inclosure.  This  opening  or  well 
hole  was  provided  with  a  picket  gate,  which 
extended  across  the  inclosure  in  front  of  the 
hole.  The  gate  was  not  automatic,  but  was 
operated  by  band,  sliding  up  and  dovra  in 
grooves.  If  a  person,  in  using  the  elevator, 
pushed  the  gate  up  above  his  head,  and  then 
took  the  elevator  to  some  other  floor,  and 
forgot  to  push  the  gate  down,  it  would  re- 
main up,  and  the  opening  in  the  floor  would 
be  left  with  no  guard  or  protection  whatever. 
It  was  not  provided  with  trapdoors.  On  the 
morning  in  question — Monday,  October  7, 
1901 — plaintiff  arrived  at  the  Michigan  ave- 
nue entrance  to  the  Shafer  store  at  about 
8:16  o'clock,  and  found  it  surrounded  by  a 
large  crowd.  The  business  had  a  few  days 
before  been  sold  to  Pardridge  &  Walsh,  and 
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for  three  days  preylous  the  store  had  been 
closed  In  preparation  for  a  sale,  which  had 
been  widely  advertised.  The  plaintiff,  with 
other  employes,  had  worked  until  12  o'clock 
Sunday  night  In  arranging  her  stock.  Upon 
reaching  the  Michigan  avenue  entrance, 
plaintiff  was  Instructed  by  the  night  watch- 
man to  go  around  to  the  alley  entrance. 
This  she  did,  in  company  with  Mrs.  Dorothy 
Gray,  another  saleswoman,  entering  the  al- 
ley from  Grlswold  street  Neither  had  ever 
before  been  in  the  alley.  The  alley  Is  Ir 
shapedi  running  south  from  State  street  In 
the  rear  of  the  Woodward  avenue  stores  to 
the  Majestic  building,  then  running  west  and 
opening  on  Orlswold  street  in  the  rear  of  the 
Michigan  avenue  stores.  The  plaintiff  and 
Mrs.  Gray  proceeded  along  the  alley  towards 
the  Majestic  building.  They  entered  a  door 
which  they  thought  was  the  rear  door  of  the 
Majestic  building.  It  proved  to  be  the  door 
leading  to  the  Sanders'  elevator  inclosure. 
Plaintiff,  who  entered  the  door  ahead  of  Mrs. 
Gray,  stepped  into  the  open  well  hole  and 
fell  a  distance  of  11  feet  to  the  brick  floor 
of  the  basement,  whereby  she  received  very 
serious  'injuries. 

The  following  diagram  shows  the  situa- 
tion of  the  premises  and  the  location  of  the 
elevator  shaft: 


Section  714,  p.  383,  of  the  charter  and  laws 
of  the  city  of  Detroit  (1893),  upon  which  the 
plaintiff  relies,  reads  in  part  as  follows:  "In 
any  store  or  building  in  the  city  of  Detroit 
in  wbl(!ii  there  shall  exist  or  be  placed  any 
hoist-way,  elevator  or  well-hole,  the  open- 
ings thereof  through  and  upon  each  floor  of 
said  building,  shall  be  provided  with  and 
protected  by  a  substantial  railing,  and  also 
with  good  and  sufllclent  trap  doors  opening 
and  closing  automatically  as  the  elevator 
passes  from  floor  to  floor;  provided,  however, 
that  such  hoist-way,  elevator  or  well-bole 
may  be  enclosed  in  brick  or  by  substantial 
woodwork,  furred,  lathed  and  plastered  or 
sheathed  with  corrugated  Iron."  This  ac- 
tion was  planted  and  prosecuted  on  the  the- 
ory that  this  statute  Imposed  upon  the  de- 
fendants a  positive  duty,  and  that  the  neglect 
of  this  duty  gave  rise  to  a  cause  of  action 
in  favor  of  one  occupying  the  relation  to  the 
property  which  this  plaintiff  did.  The  court 
submitted  the  case  to  the  jury  upon  this  the- 
ory. A  verdict  was  returned  for  defendant 
Plaintiff  brings  error,  and  alleges  that  the 
court  erred  in  various  instructions  given  and 
In  refusing  certain  requests  preferred  by  the 
plaintiff's  counsel. 

At  the  threshold  of  the  case  lies  the  ques- 
tion whether  the  plaintiff  is  in  position  to 
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complain  of  the  defendant's  failure  to  ob- 
serve the  reqnlrements  of  this  statnte  If 
there  was  such  omission,  for.  If  she  is  not 
entitled  to  assert  that  this  statute  imposed 
a  duty  upon  defendant  for  her  benefit,  the 
other  questions  InTOlved  become  immaterial. 
It  Is  clear  that  at  the  common  law  the  de- 
fendant owed  the  plaintiff  no  duty  to  main- 
tain guards  about  the  elerator  shaft  for  her 
protection.  She  was  not  upon  defendant's 
premises  by  invitation  or  license.  A  closed 
door  stood  between  the  alley  and  the  eleva- 
tor shaft  This  entry  way  was  not  designed 
lor  use  by  the  general  public,  but  was  used 
only  by  those  who  -were  concerned  In  using 
the  devator  for  handling  freight.  Our  own 
cases  upon  this  question  are  decisive.  Pel- 
ton  V.  Schmidt,  97  Mich.  231.  B6  N.  W.  689; 
Ryan  v.  Towar,  128  Mich.  463,  87  N.  W.  644, 
K>  L.  R.  A.  310,  92  Am.  St  Rep.  481.  Is  the 
rule  different  where  a  duty  is  imposed  by 
statnteT  There  are  cases  in  which  a  statnte 
Imposed  added  duties  in  the  care  of  one's 
premises.  In  which  it  is  held  that  the  duties 
are  public  in  thefa:  nature,  and  that  a  neglect 
of  duty  can  only  be  redressed  by  the  public. 
Such  a  statute  was  considered  in  Taylor  v. 
R.  R.  Co.,  45  Mich.  74,  7  N.  W.  728,  40  Am. 
Rep.  457.  There  are  statutes  Imposing  du- 
ties the  neglect  of  which  may  be  considered 
as  evidence  of  negligence  in  an  action 
brought  by  one  sustaining  a  relation  to  the 
offending  party  which  entitles  him  to  invoke 
such  statute,  as  in  McRickard  v.  Flint  114 
N.  T.  222,  21  N.  B.  163;  Parker  v.  Barnard, 
135  Mass.  117,  46  Am.  Rep.  460.  It  does  not 
follow,  however,  that  the  legislative  intent 
was  to  Impose  a  duty  upon  owners  of  build- 
ings as  to  trespassers.  It  is  hardly  conceiv- 
able that  any  such  purpose  to  reverse  all  the 
rules  relating  to  the  duty  owed  by  the  owner 
of  a  private  building  was  in  the  legislative 
Intent  It  was  certainly  not  expressed.  We 
think  that  the  most  that  can  be  said  of  this 
legislation  is  that  in  the  interest  of  those  to 
whom  the  owners  of  buildings  owe  care  the 
measure  of  that  duty  is  fixed.  But  we  think 
It  was  not  intended  to  create  new  relations, 
nor  to  impose  upon  such  owner  duties  to 
strangers,  trespassers,  or  others  In  no  way 
entitled  to  occupy  or  be  present  on  the  prem- 
ises. In  this  view  no  other  verdict  than  that 
reached  on  the  trial  would  be  Justifled. 
The  Judgment  1>  affirmed. 

ORANT,  J.,  did  not  sit    The  other  Jus- 
tices concurred. 


BRADLBY  v.  PERKINS. 
(Supreme  Court  of  MlcUgaa.    Dec  7,  1904.) 

MASTEB   AND   8IBVANT— CONTRACT   OF   ArPEEN- 
TICBSHIP— DISCnAKOE   FOB   DISOBEDIENCE. 

1.  PlalntilL  apprenticed  to  defendant,  was  not 
guilty  of  willfal  disobedience,  or  such  refusal  to 
work,  as  would  authorize  defendant  in  dis- 
charging him,  or  imposing  a  penalty,  where,  on 
the  foreman  asking  him  to  work  extra  hours  at 


night  he  told  him  that  he  did  not  want  to  work, 
because  it  was  cold,  on  account  of  which  his 
feet  were  troubling  him,  and  that  he  should  take 
the  work  to  some  one  nearer  a  stove,  and  the 
foreman  said  nothing  further,  but  got  another 
man  to  do  the  work. 

2.  Where  a  contract  of  apprenticeship  an- 
tborizes  the  employer,  in  case  of  breach  there- 
of, merely  to  discharge  the  apprentice,  and  not 
to  Impose  a  penalty,  the  statement  of  the  em- 
ployer to  him  that  he  could  leave,  or  continue 
to  work  on  an  agreement  to  remain  30  days 
above  the  time  provided  In  the  contract 
amounts  to  a  discharge,  which,  not  being  war- 
ranted, jasti&ed  him  m  leaving,  and  suing  for 
what  would  otherwise  be  due  under  the  con- 
tract 

3.  The  provision  in  a  contract  of  apprentice- 
ship that  if,  for  any  acts  of  disobedience  of  the 
apprentice,  the  master  shall  deem  it  necessary 
to  discharge  him,  then  half  the  apprentice  re- 
serve fund  shall  be  forfeited  to  the  master,  does 
not  give  the  master  authority  to  determine  what 
constitutes  an  act  of  disobedience,  bat  merely  to 
discharge  in  case  of  such  an  act  ' 

Error  to  Circuit  Court,  Kent  County;  Wil- 
lis B.  Perkins,  Judge. 

Action  by  Harry  Bradley,  by  Fred  Brad- 
ley, his  next  friend,  against  Willis  J.  Per- 
kins. Judgment  tor  plaintiff.  Defendant 
brings  error.    Affirmed. 

Plaintiff  was  apprenticed  to  the  defendant 
to  learn  the  machinist  trade.  The  period  of 
service  provided  for  was  three  years.  Aside 
from  the  regular  compensation  for  his  serv- 
ices, the  agreement  provided  that  at  the 
"expiration  of  the  second  year  there  shall  be 
a  total  apprentice  reserve  fund  of  $72.00  in 
the  possession  of  Perkins  &  Company  In  fa- 
vor of  the  second  party,  subject  to  forfeiture 
In  whole  or  in  part,  as  herein  specified."  It 
also  provided  for  the  payment  of  the  $72  at 
the  expiration  of  the  third  year  of  faithful 
service.  The  contract  further  provided  that 
the  "party  of  the  second  part  agrees  on  pen- 
alty of  forfeiture  of  entire  apprentice  re- 
serve •  •  •  to  remain  and  continue  in 
the  service  of  said  party  of  the  first  part  for 
the  full  term  of  three  years;  and  if  for  any 
acts  of  disobedience,  said  party  of  the  first 
part  shall  deem  it  best  to  discharge  said 
party  of  the  second  part,  then  the  one-half 
of  .the  apprentice  reserve  •  •  •  shall  be 
forfeited."  It  also  provided  that  refusal  to 
work  the  same  number  of  hours  as  other 
men  in  the  shop  are  required  to  shall  con- 
stitute Just  cause  for  dismissal.  There  was 
a  valid  requirement  of  the  defendant  with 
its  employes,  in  cases  where  there  was  ne- 
cessity of  hmrylng  the  work,  that  they  should 
work  overtime.  Such  work  overtime  was 
paid  for,  and  applied  upon  the  contract. 
Plaintiff  had  frequently  worked,  when  re- 
quested, in  accordance  with  such  require- 
ment He  continued  in  defendant's  service 
two  years  and  ten  months.  He  then  left  its 
employ  under  circumstances  detailed  by  him 
as  follows:  "We  were  working  overtime 
there,  nights,  erecting.  They  took  the  stove 
down  in  the  machine  shop,  and  it  was  very 
cold.  It  was  along  In  the  winter,  and  it  was 
cold,  and  I  had  been  having  trouble  with 
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my  feet  being  chilled.  I  waa  troubled  wltb 
my  feet  on  account  It  was  cold  all  the  time. 
The  shop  was  cold;  and  I  thought,  after  I 
worked  ten  hours,  I  didn't  want  to  work 
after  that  on  account  of  the  cold.  Tlie  fore- 
man came  aroimd  with  a  job.  He  wanted 
me  to  work  that  night.  I  told  him  It  was 
cold.  I  didn't  want  to  work.  I  had  trouble 
with  my  feet  To  take  the  job  to  gome  one 
nearer  the  stove.  And  he  didn't  say  any- 
thing, but  walked  oft  with  the  job.  He  gave 
It  to  somebody  there  in  the  shop.  He  didn't 
say  anything  to  me  about  being  angry.  Said 
nothing  to  me  about  being  punished  the  next 
day  if  I  didn't  do  it  I  had  trouble  on  and 
off  three  or  four  weeks  with  cold  feet — with 
chilblains.  The  stove  liad  been  down  three 
days.  There  was  no  way  of  keeping  warm 
while  I  was  there  at  the  lathe  attending  to 
my  work.  I  was  not  there  afterwards,  after 
they  put  np  the  stove.  The  superintendent 
came  around  the  next  morning.  He  wanted 
to  know  why  I  didn't  work.  I  told  him  on 
account  it  was  so  cold  there,  and  I  bad  trou- 
ble with  my  feet.  He  said  that  was  no  ex- 
cuse at  all.  I  told  him  I  thought  it  was.  I 
stood  around  all  day  with  cold  feet,  and  they 
were  all  complaining  around  where  I  was  of 
being  cold.  We  bad  talked  of  different 
things.  All  I  remember,  then,  he  told  me 
for  penalty  I  would  have  to  serve  thirty  days 
onto  my  time,  or  else  quit.  I  thought  a 
minute,  and  told  him  I  didn't  like  that  very 
w.ell,  and  I  turned  around  and  went  out  of 
the  office,  thought  about  it  a  little  while,  and 
then  I  went  and  gave  in  my  time  into  the 
office.  I  took  off  my  overalls  and  went  to 
the  office.  I  went  to  the  superintendent  first 
when  I  went  into  the  office,  and  told  blm  I 
would  give  in  my  time;  that  I  was  quitting 
on  account  of  what  he  said.  He  didn't  say 
anything.  He  went  to  the  office  after  tlie 
money,  and  he  told  the  bookkeeper  to  give 
me  my  pay,  and  I  told  him  I  had  some  back 
money  here.  'No,  sir;'  be  says,  'you  forf^t 
all  that  if  you  quit'  I  told  him  I  didn't 
think  that  way.  I  meant  by  'back  money' 
the  $72."  Plaintifl  testified  that  immediate- 
ly after  this  interview  he  went  to  Mr.  Per^ 
kins,  and  Mr.  Perkins  declined  to  take  liim 
back,  except  upon  the  imposition  of  the  pen- 
alty of  thirty  days'  more  work.  Defendant's 
version  of  the  transaction,  as  testified  to  by 
its  foreman.  Turner,  is  as  follows:  "I  re- 
member January  24th  having  some  extra 
work  to  do,  and  asking  him  to  stay  and  work 
with  others.  We  had  some  tool  steel  cams 
to  make  for  a  gas  engine — three  of  them. 
They  were  to  be  bored  and  turned.  The  or- 
der came  in  that  they  were  in  a  hurry  for 
them.  I  tltink  I  had  five  men  that  I  wanted 
to  stay  that  night  I  think  three  or  four 
remained  altogether.  I  asked  Harry  Bradley 
to  remain  to  bore  and  turn  a  cam.  I  showed 
him  the  piece  of  work  about  six  o'clock,  and 
explained  what  was  to  be  done  to  it,  and  ask- 
ed him  to  stay  and  do  it  I  showed  him  the 
cams,  gave  him  the  dimensions  on  them,  told 


him  what  had  to  be  done  with  them.    He 
said  he  was  not  going  to  stay.    I  asked  him 
to  stay  the  same  as  I  did  the  other  men  that 
stayed.    One  of  the  other  men  stayed.    There 
were  other  men  on  their  machines  staying 
that  night    He  said  he  was  cold.    If  he  said 
anything  about  chilblains  I  did  not  bear  it, 
or  I  don't  remember  of  hearing  it    The  first 
thing  be  said  he  was  not  going  to  stay.    I 
told  him  they  wanted  lilm  to  stay  pretty 
badly.    I  told  liim  he  liad  better  stay  and  do 
the  work,  or  he  would  have  to  settle  with 
the  superintendent  for  it     That  was  Mr. 
Houn.    I  didn't  listen  to  him  then.    I  saw 
he  was  angry.    I  thought  be  was  not  going 
to  stay.    I  turned  around.    I  had  some  busi- 
ness with  some  of  the  other  men,  and  I  left 
him.     He  seemed  to  be  angry.     I  don't  re- 
member the  name  of  the  man  who  did  this 
piece  of  work  that  night    I  don't  remember 
the  man  that  did  it     I  rememl>er  I  had  a 
part  of  it  done  that  night  in  this  same  room. 
*    *    *    I  do  not  remember  any  remark  to 
me  about  giving  the  work  to  some  other 
man.    He  might  liave  said  such  a  thing,  but 
I  don't  remember  of  it    I  reported  the  re- 
fusal of  Harry  to  work  at  that  time  to  the 
superintendent  .in  the  morning."    The  sapei^ 
intendent,  Houn,  testified  as  follows:  "Three 
men  were  required  to  remain  for  that  extra 
work  that  night    It  was  the  custom  among 
our  employte,  when  extra  work  was  requhr- 
ed,  to  have  more  or  less  of  them  remain  for 
it.    That  was  one  of  the  rules  of  our  shop. 
The  next  morning  I  came  down,  and  met 
Mr.  Tamer,  the  foreman,  at  the  office.     I 
had  a  report  from  the  foreman  that  Harry 
Bradley  had  refused  to  remain  and  work  cbe 
night  before.    I  called  Mr.  Bradley  into  the 
office.    I  asked  him  why  he  didn't  stay  the 
night  before.    He  said  he  had  cold  feet;   It 
was  cold.    Well,  I  didn't  take  much  stock 
in  that,  and  I  told  him  that  was  a  poor 
excuse  for  not  staying;   that  he  had  stayed 
there  all  day  and  said  nothing  about  it,  and 
other  men  stayed  there  all  day  and  said  noth- 
ing about  it    I  told  Mr.  Bradley  that  it  was 
customary  for  us  to  lay  the  boys  off  a  week 
or  ten  days  at  a  time,  or  try  to  get  tbem  to 
behave  themselves,  and  that  they  seemed  to 
come  back  feeling  good-natured  and  cbeer- 
ful,  and  said  they  wished  they  had  another 
week.     It  seemed  to  be  a  good  tblng   for 
them,  but  that  we  would  adopt  a  new  plan, 
by  setting  them  back  thirty  days;    and  he 
hesitated  about  going  to  work.    I  told  him 
he  might  go  to  work  or  quit;   he  could  suit 
himself.    He  said  that  he  couldn't  afford  to 
lose  any  time,  and  I  said,  'Then  you  better 
go  to  work,'  and  I  left  the  room,  and  told  the 
boy  to  go  out  and  go  to  work;  but  he  could 
suit  himself  and  quit    •    •    •    About  half 
or  three-quarters  of  an  hour  after  this  con- 
versation he   [plaintiff]   left  his  work,    de- 
manded his  time,  and  I  simply  told  him  be 
could  have  it,  and  took  him  over  to  the  book- 
keeper and  ordered  his  time  paid."    This  anlt 
was  brought  to  recover  this  apprentice  re- 
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Berre  fund  of  $72.  The  court  Instructed  tbe 
jury  that,  It  the  plalntUI  was  guilty  of  will- 
ful disobedience  to  the  orders  of  the  fore- 
man In  refusing  to  work,  he  could  not  re- 
cover; but.  If  there  was  no  such  willful  dis- 
obedience, be  was  entitled  to  recover.  The 
court  stated  the  question  to  the  jury  con- 
cisely thus:  "If  you  find  from  the  evidence 
in  this  case  that  the  plalntUI  had  good  ex- 
cuse for  not  working  that  night,  as  he 
claims,  and  so  informed  the  foreman  of  the 
sbop,  who  immediately  procured  another 
man  In  the  shop  to  do  tbe  work  which  be 
was  reauested  to  do,  the  plaintiff  is  entitled 
to  recover  the  full  sum  of  $72.  Tbe  question 
Is,  was  there  Just  cause  for  imposing  this 
additional  requirement  upon  tbe  plaintiff  as 
to  the  term  of  his  apprenticeship?"  Tbe 
jury  rendered  a  verdict  for  tbe  plaintiff. 

Clapperton  St  Owen,  for  appellant  Smed- 
ley  ft  Gortvln,  for  appellee. 

GRANT,  3  (after  stating  tbe  facts).  1. 
Tbe  contentlou  of  defendant  Is  that  plaintiff 
bad  abandoned  his  employ,  had  thereby  for- 
feited bis  right  to  tbe  apprentice  reserve 
fund,  and  that  tbe  evidence  shows  conclusive- 
ly an  act  of  wUlfuT- disobedience  to  tbe  de- 
(eudanf  ■  foreman,  which  Justified  tbe  posi- 
tion taken  by  tbe  superintendent.  We  can- 
not concur  In  tbe  view  that  an  act  of  willful 
disobedience  was  conclusively  established. 
Plaintiff's  version  Is  that  when  tbe  foreman 
asked  him  to  work  he  told  him  be  did  not 
want  to  work,  because  it  was  cold;  that  be 
had  trouble  with  bis  feet;  to  take  the  Job 
to  some  one  nearer  a  stove;  and  that  the 
foreman  said  nothing  further,  but  got  an- 
other man  to  do  tbe  work.  Tbe  work  waa 
done  by  another  employ^,  and  there  Is  no 
evidence  that  tbe  defendant  was  Injured  by 
the  action  of  tbe  plaintiff.  If  the  jury  believ- 
ed the  plaintiff,  there  was  no  such  refusal 
to  work  as  would  Justify  the  defendant  in 
discharging  tbe  plaintiff  or  Imposing  a  penal- 
ty for  disobedience.  Shaver  v.  Ingham,  68 
Mich.  640,  26  N.  W.  162,  55  Am.  Rep.  712,  and 
tuthoritiefl  dted. 

2.  It  is  next  contended  that  the  plaintiff 
was  not  discharged,  and  that  it  was  his 
duty  to  remain  until  the  completion  of  his 
three  years.  The  defendant,  on  tbe  basis  of 
a  breach  of  tbe  contract  by  plaintiff,  told  blm 
tbat  he  could  leave,  or  continue  to  work,  up- 
on the  agreement  to  remain  80  days  abora 
the  time  provided  in  tbe  contract  Defend- 
ant, under  tbe  contract,  iiad  no  right  to  make 
Bucb  a  requirement,  even  if  be  would  have 
been  justifled  In  discharging  him.  Tbe  plain 
Inference  from  tbe  lang^uage  Is,  "You  are  dis- 
charged, but  you  can  continue  In  our  employ 
If  you  will  stay  thirty  days  longer  than  the 
original  contract  provides."  In  other  words, 
It  required  tbe  making  of  a  new  contract. 
Plaintiff's  acceptance  would  have  annulled 
tbe  former  contract  and  substituted  tbe  oth- 
er in  its  place.  This  be  was  under  no  obll- 
Cation  to  do,  and  was  Justified  in  leaving. 


Trawick  v.  Peoria  &  Ft  C.  St  Ry.  Co.,  68 
111.  App.  166;  People's  Go-operative  Ass'n  v. 
Uoyd,  77  Ala.  387;  Wbltmarsh  v.  Llttlefleld, 
46  Hun,  418. 

8.  It  is  also  urged  that  tbe  defendant  un- 
der the  contract  was  entitled  to  determine 
for  himself  tbe  question  of  willful  disobe- 
dience. This  is  based  upon  tbe  following  pro- 
vision of  tbe  agreement:  "If  for  any  acts  of 
disobedience  of  said  iMirty  of  the  second  part 
said  party  of  the  first  part  shall  deem  it  nec- 
essary to  discbarge  said  party  of  the  secpnd 
part,  then  one-half  of  the  apprentice  re- 
serve •  •  •  shall  be  forfeited  to  said 
first  party."  This  provision  does  not  give 
the  defendant  the  authority  to  pass  upon 
what  coustltutes  an  act  of  disobedience.  It 
means  that,  when  an  act  of  disobedience  has 
been  committed,  tbe  defendant  might  dis- 
cbarge bim  should  he  deem  it  necessary. 
Upon  this  point,  see  Jones  v.  Graham,  etc.. 
Transportation  Ca,  61  Mich.  539,  16  N.  W. 
893;  Sloan  T.  Hayden,  110  Mass.  141.  Such 
arbitrary  power  must  be  evidenced  by  very 
clear  language;  but  there  is  nothing  in  this 
contract  wldcb  Justifies  tbe  conclusion  tbnt 
it  was  lodged  In  tbe  defendant 

The  Judgment  is  affirmed.  Tbe  other  Jus- 
tices concurred. 


FIRST   NAT.   BANK  OP  OASSOPOUS   v. 

CARTER  et  al. 

(Supreme  0>urt  of  Michigan.     Dec.  7,  1004.) 

■VIDSHCI)— ACriON  OW  WBITTM  INSTBUMENT— 
rAJLUBE  TO  DKNT  KXBCUTTON — EVIDENCE  EX- 
PIAIHIKTO  EXECUTION— ADiaSSIBIUTT  —  AL- 
TBRATIOII    OF    IHSTBUUEirX. 

1.  Comp.  Laws,  {  826,  provides  that  when 
any  written  instrument  is  aedaxed  on  before  a 
Justice  it  may  be  used  in  evidence  without  proof 
of  its  execution  unless  execution  be  denied  on 
oath,  if  such  instrument  be  produced  and  filed 
with  the  Justice.  Held,  that  where,  in  an  action 
before  a  justice,  the  written  instrument  relied 
on  was  fifed  with  the  Justice,  an  objection  that, 
owing  to  defendant's  failure  to  deny  execution 
under  oath,  evidence  in  his  behalf  showing  the 
circumstances  under  which  the  paper  was  given 
was  not  admissible,  was  too  late  where  made 
for  the  first  time  on  appeal  to  the  Supreme 
Court 

2.  A  school  order  for  articles  for  school  use 
was  signed  by  tbe  officers  of  tbe  district,  and 
recited,  "Issued  by  authority  of  officers  of  said 
district  and  payment  guarantied  by"  them.  Be- 
neath the  order  was  a  printed  certificate  by  tbe 
payee  that  it  had  received  from  the  school  dis- 
trict an  official  voucher,  containing  a  recital 
that  the  matter  was  to  be  left  to  a  vote  of  the 
district  at  an  annual  meeting,  but  tbe  matter 
below  the  signatures  was  detached,  and  the  or- 
der, with  it  detached,  was  transferred.  Held, 
the  removal  of  the  lower  part  of  the  instrument 
amounted  to  a  material  alteration,  and  there 
could  be  no  recovery  against  the  officers  in- 
dividually. 

Xirror  to  Circuit  Court,  Cass  County;  John 
R.  C^rr,  Judge. 

Action  by  tbe  First  National  Bank  of  Cas- 
sopolis  against  Charles  W.  Carter  and  oth- 
ers. From  a  Judgment  in  favor  of  defend- 
ants, plaintlfl  brings  error.    Affirmed. 
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Lyle  &  Biby  and  Marshall  L.  Howell,  for 
appellant    Harsen  D.  Smith,  for  appellees. 

moors;  0.  J.  This  case  was  commenced 
in  justice  court  The  pleadings  In  justice 
court  were  oral  on  the  part  of  the  plaintiff. 
He  declared  orally  on  all  of  the  common 
counts  in  asBumpsit,  and  alleged  that  the 
school  order  filed  In  this  cause  was  duly 
transferred  by  the  American  School  Supply 
Company  to  the  plaintiff  for  a  valuable  con- 
sideration, before  due.  The  defendants'  plea 
was  In  writing.  It  was  the  general  issue, 
with  "notice  that  the  said  school  order  was 
signed  by  them  as  officers  of  the  school  dis- 
trict mentioned  in  said  order,  said  order  to 
be  approved  by  said  district  at  its  annual 
meeting  if  it  so  wished,  or,  If  not,  to  be  void; 
and  they  did  not  sign  said  order  as  guaran- 
tors of  the  same,  or  In  any  capacity  other 
than  as  officers  of  said  district."  On  the  day 
of  trial  in  justice  court  defendants  were  al- 
lowed to  amend  their  plea  as  follows:  That 
said  order  upon  which  said  suit  Is  brought 
is  not  the  order  signed  and  delivered  by  said 
defendants,  inasmuch  as  the  words,  "Wil- 
llamavllle,  Mich.,  Due  Jan.  1,  1903."  set  out 
in  said  order,  were  not  written  therein  at 
the  time  of  the  signing  and  delivering  by 
said  defendants.  The  case  was  appealed  to 
the  circuit  court,  where  it  was  tried  by  a 
jury.  From  a  verdict  in  favor  of  the  defend- 
ants the  case  is  brought  here  by  writ  of  er- 
ror. 

Upon  the  trial  a  paper  reading  as  follows 
was  offered  In  evidence: 


And  taking  orders  on  the  school  districts? 
A.  Tes,  sir.  Q.  And  made  some  arrange- 
ments with  yon  that  after  be  would  get  these 
orders  in  that  be  would  sell  them  to  the 
bank?  A.  Yes,  sir.  And  I  agreed  that  I 
would  take  them  upon  some  discount.  I  un- 
derstood that  be  was  selling  to  the  districts, 
and  taking  an  order,  issuing  an  order,  ob- 
taining an  order  upon  the  district  Q.  From 
the  officers?  A.  Yes,  sir!  That  is  the  way 
I  understood  it  Q.  You  Imew  that  it  requir- 
ed the  signatures  of  the  officers  of  the  dis- 
trict In  order  to  make  a  valid  order  drawn 
upon  the  assessor,  didn't  youT  A.  Yes,  sir. 
Q.  And  you  knew,  I  suppose,  when  yon 
bought  this  order,  that  those  names  repre- 
sented the  names  of  men  who  were  officers 
of  the  district,  didn't  you,  or  supposed  that 
they  were  officers?  A.  Yes,  sir.  Q.  And  you 
believed  that  they  signed  this  order  in  tbe 
capacity  of  officers,  didn't  you?  A.  Well, 
yes.  We  bought  that  order  on  the  signatures 
as  they  appear.  I  knew  that  district  num- 
ber 6  was  wortb  it,  and  could  be  forced  to 
pay  a  valid  order  issued  upon  It  to  tbe 
amount  of  ^7.50;  but  that  was  not  tbe  rea- 
son that  I  bought  It.  Q.  Didn't  yon  rely  up- 
on the  district  for  your  pay?  A.  If  tbe  or- 
der had  been  signed  differently,  I  should  not 
have  bought  it."  No  other  witnesses  -were 
sworn  for  plaintiff.  On  tbe  part  of  tbe  de- 
fendants It  was  shown  (we  state  the  sub- 
stance, not  tbe  details,  of  the  testimony)  that 
it  was  represented  to  the  persons  who  signed 
the  order,  and  who  were  school  officers,  tbat 
they  were  to  incur  no  Individual  responalbil- 
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The  cashier  of  tbe  bank  testified:  "I  am 
personally  acquainted  with  the  parties  who 
signed  that  instrument  Q.  You  may  state 
if  you  would  have  bought  that  Instrument  if 
it  had  not  been  for  the  fact  tbat  their  names 
appeared  there,  as  they  do  upon  tbe  paper 
as  guarantors  and  makers  of  that  instrument 
A.  We  relied  upon  tbe  signers  for  payment" 
On  the  cross-examination  he  testified:  "Q. 
Didn't  he  [Corcoran]  tell  you  that  he  was 
around  selling  these  school  supplies  to  the 
different  school   districts?     A.  Yes,  sir.     Q. 


ity,  bat  were  to  be  regarded  as  acting  for 
the  school  district;  and  that  the  articles  or- 
dered were  to  be  shown  to  the  annual  meet- 
ing by  the  agent  who  took  the  order,  and.  If 
the  school  electors  did  not  favor  tbe  pni^ 
chase  of  the  articles,  they  were  to  be  taken 
away,  and  no  liability  incurred;  that  the 
agent  snid  the  part  of  the  paper  wblcb  be 
would  sign  would  protect  them  fully,  and 
tbat  the  paper  presented  by  the  bank  was 
only  a  part  of  the  paper  slg^ned  by  defteid- 
ants.     It  was  also  testified  tbat  when  Mr. 
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Garter  and  Mr.  Winters  signed  the  paper  It 
did  not  bave  •  the  words,  "Williatnsvllle, 
Mich^  Due  Jan.  1,  1903,"  upon  It,  and  when 
Mr.  Allen  signed  It  the  words,  "Due  Jan.  1, 
1903,"  were  not  there;  that  there  was  deliv- 
ered to  Mr.  Carter  and  Mr.  Winters  at  the 
time  they  signed  a  compared  copy  of  the  pa- 
per which  they  signed,  which  reads  as  fol- 
lows: 


In  evidence  on  the  trial  of  the  cause  against 
such  party,  without  proving  Its  execution, 
unless  Its  execution  be  denied  by  oath  at  the 
time  of  declaring,  or  pleading,  or  giving  no- 
tice of  set  off,  If  such  instrument  shall  be 
produced  and  filed  with  the  Justice."  We 
do  not  think  the  point  now  made  was  made 
In  the  court  below.  Plaintiff's  pleading  was 
Informal.    It  was  upon  the  common  counts 
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This  matter  m»y  be  left  to  a  vote  of  the  dlstrlot  at  annual  meatiag. 


The  testimony  of  defendants  was  not  dis- 
puted. 

The  oral  testimony  was  objected  to  for  the 
reason  "that  the  defendants  in  this  suit  can- 
not contradict  the  writing  that  they  have 
signed  and  put  Into  circulation;  that  the 
agreement  that  they  came  to,  and  all  prior 
talk,  was  merged  In  the  agreement  which 
they  subsequently  signed,  and  they  cannot 
come  here  at  the  present  time  with  parol  evi- 
dence and  contradict  It  Further  object  that 
this  is  inadmissible  under  the  pleadings — the 
evidence  as  to  fraud."  The  objection  to  the 
admission  of  the  writing  was  stated  by  coun- 
sel to  be:  "We  object  to  that  as  a  contem- 
poraneous agreement  in  writing  upon  an  at- 
tached paper.  Any  testimony  as  to  that  is 
inadmissible  under  the  pleadings  In  the 
case." 

The  first  assignments  of  error  relate  to  the 
reception  of  testimony  showing  the  circum- 
stances under  which  this  paper  was  given. 
Counsel  say  that,  as  defendants  did  not,  with 
their  plea,  deny  on  oath  the  execution  of  the 
note,  the  testimony  is  Incompetent;  citing 
Comp.  Laws,  f  826,  and  cases.  That  section 
reads:  "When  any  written  Instrument,  pur- 
porting to  be  executed  by  one  of  the  parties, 
is  declared  upon  or  set  off,  it  may  be  used 


In  assumpsit  It  did  not  declare  upon  the 
order.  And  while  it  was  said  in  the  court 
below  that  certain  evidence  was  not  permis- 
sible under  the  pleadings,  we  are  unable  to 
find  from  the  record  that  It  was  suggested 
either  in  Justice  court  or  the  circuit  court 
that  the  objection  was  because  defendants 
had  not  denied  upon  oath  the  execution  of 
the  order.  We  think  it  too  late  to  take  that 
position  now. 

Error  is  assigned  upon  the  court's  failure 
to  give  plaintiff's  requests  to  charge  and  up- 
on the  charge  as  given.  In  our  view  of  the 
case,  It  will  not  be  necessary  to  discuss 
these  assignments.  When  the  paper  offered 
in  evidence  by  the  bank  was  signed  by  de- 
fendants, it  contained  nearly  as  much  again 
language  as  it  contained  when  it  came  to  the 
bank.  The  lower  half  of  it  which  qualified 
the  upper  half,  had  been  separated  from  it 
The  upper  half,  with  material  words  added 
after  it-  was  signed,  was  delivered  to  the 
bank.  In  Walt  v.  Pomeroy,  20  Mich.  425,  4 
Am.  Rep.  395,  a  memorandum  written  under 
a  promissory  note  qualified  its  obligations. 
Justice  Campbell,  speaking  for  the  court 
said:  "The  only  question  raised  In  this  case 
Is  whether  the  destruction  of  a  memoran- 
dum, written  under  a  promissory  note,  and 
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qoallfTlng  It,  vltlateB  the  note  In  the  hands 
of  a  bona  fide  bolder  having  no  knowledge 
of  the  alteration.  We  think  it  quite  clear 
upon  the  anthorltles  that  the  note  and  mnn- 
orandum  constituted  hut  one  contract,  and 
were  In  law  a  single  instrument  There  are 
some  decisions  which  have  held  particular 
memoranda  immaterial.  But  no  case  has 
been  cited,  and  we  have  found  none,  which 
holds  that.  If  material,  it  may  be  disregard- 
ed. The  cases  are  fully  collected  In  2  Pars. 
Bills  and  Notes,  539,  and  seq.  And  while 
a  memorandum  on  a  separate  paper  Is  said 
by  Mr.  Parsons  not  to  aftect  parties  taking 
without  notice,  it  is  otherwise  where  all  is 
In  one  Instrument  To  use  the  language  of 
the  Court  of  Queen's  Bench  In  Warrington 
V.  Early,  2  Ellis  and  Bl.  763:  This  forms 
part  of  tiie  contract  It  would  clearly  have 
been  so  If  it  had  been  written  in  the  body  of 
the  note,  and  we  think  a  memorandum  of 
this  kind  written  in  the  comer  of  the  note 
Is  equally  part  of  the  contract,  because  the 
contract  must  be  collected  from  the  four 
comers  of  the  document  and  no  part  of 
what  appears  there  is  to  be  excluded.'  •  •  • 
There  seems  at  first  a  plausibility  in  the  ar^ 
gnment  that  a  party,  by  signing  a  note  with 
a  separate  memorandum  beneath,  puts  it  in 
the  power  of  the  holder  to  gain  easier  credit 
for  the  note  than  it  would  be  likely  to  gain 
if  altered  in  the  body.  Bat,  as  It  was  well 
suggested  on  the  argument,  no  one  is  bound 
to  guard  against  every  possibility  of  felony. 
And  practically  it  is  a  matter  of  everyday 
occurrence  to  feloniously  alter  negotiable  pa- 
per as  successfully  by  changes  on  the  face 
as  in  any  other  way.  The  public  are  not 
very  much  more  likely  to  be  defrauded  in 
one  way  than  in  another.  There  can  nevar 
be  absolute  safety  except  by  looking  to  the 
character  and  responsibility  of  the  persons 
from  whom  such  paper  is  received,  and  who 
are  always  bound  to  respond  for  the  con- 
sideration If  it  is  forged.  Llttie  v.  Derby,  7 
ilich.  326.  If  a  party  makes  a  contract  in 
such  a  manner  as  is  authorized  by  law,  he 
has  a  right  to  object  to  being  bound  to  any 
other."  In  Bradley  v.  Mann,  37  Mich.  1,  the 
maker  of  a  note,  before  negotiating  it,  and 
after  It  was  indorsed  without  the  consent 
of  the  indorser,  added  a  clause  providing  for 
the  payment  of  Interest.  Justice  Graves,  in 
speaking  for  the  court,  said:  "The  undertak- 
ing of  the  plaintiffs  in  error  In  regard  to  the 
amount  was  not  left  open  and  In  blank,  but 
was  defined  and  settied  when  they  prepared, 
indorsed,  and  sent  the  instrument  to  Whittie- 
sey;  and  they  could  not  be  made  liable  as 
upon  a  different  undertaking  without  their 
consent  The  moment  he  made  the  altera- 
tion Ui  the  amount  there  remained  nothing 
to  which  their  indorsement  was  applicable, 
no  engagement  they  had  consented  to  be 
liable  upon,  and  it  is  their  undertaking,  and 
not  that  of  Whittlesey,  which  is  in  question. 
Tbe  circumstance  that  the  instrument  had 
not  left  WhitUesey's  bands  and  assumed  the 


legal  character  of  a  finished  note,  or  the  fact, 
if  it  was  so,  that  it  was  meant  for  Whittle- 
sey's accommodation  simply,  could  have  no 
force  to  make  bis  unauthorized  altecatiCHi 
binding  on  them  without  their  assent,  or  to 
invest  him  with  right  to  vary  the  extent  of 
the  liability  they  had  predetermined  for 
themselves.  When  the  paper  left  their 
hands  the  amount  of  the  obligation  they  as- 
sumed was  as  securely  liquidated  to  preclude 
change  without  their  consent  as  it  would 
have  been  if  the  instmment  had  then  be- 
come effective,  and  the  indorsement  bad 
been  as  the  defendant  in  error  insists  it  was, 
and  as  it  may  have  been,  a  nonaccommoda- 
tion  one.  The  authorities  are  so  full  and 
distinct  against  the  doctrine  of  the  charge 
that  it  is  only  necessary  to  cite  them.  Mil- 
ler T.  Finley,  26  Mich.  249  [12  Am.  Rep.  306]; 
Holmes  t.  Tramper,  22  Mich.  427  [7  Am. 
Rep.  661];  Wait  ▼.  Pomeroy,  20  Mich.  425 
[4  Am.  Rep.  395];  Trigg  v.  Taylor,  27  Mo. 
246  [72  Am.  Dec  263];  Waterman  y.  Vose, 
43  Me.  504;  Fay  v.  Smith,  1  Allen,  477  [79 
Am.  Dec.  762];  Draper  y.  Wood,  112  Mass. 
316  [17  Am.  Rep.  92];  McOrath  t.  Clark,  56 
N.  T.  34  [15  Am.  Hep.  372];  Benedict  v. 
Oowden,  49  N.  Y.  396  [10  Am.  Rep.  382]; 
Fulmer  v.  Seitz,  68  Pa.  237  [8  Am.  Rep.  172]; 
Wood  v.  Steele,  6  Wall.  80  [18  I*  Ed.  725]; 
Aetna  National  Bank  v.  Winchester,  43  Conn. 
891;  Schnewtnd  v.  Hacket,  64  Ind,  248." 
And  it  was  held  the  indorsers  were  released. 

If  we  apply  the  principles  announced  in 
these  cases,  we  must  regard  the  half  of  the 
paper  detached  after  it  was  signed  as  a  very 
material  portion  of  It  Reading  all  of  the 
paper  as  it  then  was,  it  indicates  very  clear- 
ly a  transaction  to  which  the  American 
School  Supply  Company  upon  the  one  aide 
was  a  party,  and  School  District  No.  6  was 
another  party,  and  brings  the  case  within 
the  principle  announced  in  Bailey  v.  Tomi>- 
kins.  127  Mich.  74,  86  N.  W.  400.  The  cut- 
ting or  tearing  off  the  lower  half  of  the  in- 
strument was  a  material  alteration  of  it 
The  court  might  very  properly  have  directed 
a  verdict  in  favor  of  the  defendants. 

Judgment  la  affirmed.  The  other  Justices 
concurred. 


In  le  MOSER. 
(Supreme  Court  of  Michigan.     Dee.  7,  1904.) 

WITNK88ES    —    FBIVILGOE  —  BELF-CBimNA.TINO 

EVIDENCE— PBODUCTION  OF  BOOKS — 

SEARCHES  AND  SEIZURES. 

1.  The  protection  afforded  a  witness  by  Const 
Mich,  art  6,  8  32,  and  Const  C.  S.  Amend.  .5. 
providiDfr  that  no  witness  can  be  compelled  to 
give  testimony  which  might  tend  to  criminate 
him  or  expose  him  to  a  criminal  pioaecation. 
is  personal  to  the  witness,  and  cannot  be  used 
by  him  for  the  protection  of  othprs. 

2.  Under  Const  Mich,  art  6,  8  32,  and  Const. 
U.  S.  Amend.  5,  providing  that  no  witness  can 
be  compelled  to  give  testimony  which  might 
tend  to  criminate  him  or  expose  him  to  a  crim- 
inal prosecution,  the  witness  himself  la  not  the 
sole  judge  of  whether  his  testimony  will  crim> 
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inate  him  or  not,  bat  h«  must  answer  a  ques- 
tion put  to  him  unless  the  answer  may  actually 
tend  to  criminate  him. 

3.  The  president  of  a  corporation,  subpcenaed 
to  testify  before  the  grand  jury,  which  was  in- 
vestigatini:  charges  of  corruption  against  mu- 
nicipal omcers  in  connection  with  a  contract 
between  the  city  and  the  corporation,  could  not 
refuse  to  produce  the  books  of  the  corporation, 
under  Const  Mich.  art.  6,  $  32,  and  Const  V. 
8.  Amend.  5,  protecting  a  witness  from  the 
necessity  of  giving  self-criminating  evidence, 
where  he  himself  was  not  connected  with  the 
corporation  at  the  time  covered  by  the  Investi- 
gation, and  was  in  no  way  connected  with  or 
interested  in  the  contract  under  investigation, 
and  bad  no  personal  knowledge  of  the  entries 
which  were  being  investigated,  so  .that  nothing 
contained  in  the  books  could  in  any  way  crim- 
inate him. 

4.  One  cannot  be  compelled  to  produce  his 
own  books,  or  the  books  of  another  which  are 
under  his  control,  where  their  production  would 
tend  to  criminate  him,  nor  can  his  clerk  be  re- 
quired to  produce  them ;  but  when,  as  the  agent 
of  a  corporation,  he  makes  entries  on  the  cor- 
porate books,  and  those  books  are  in  the  actual 
and  legal  possession  and  control  of  another  of- 
ficer 01  the  corporation,  or  of  the  coriwration 
itself,  such  oflScer  may  be  compelled  to  produce 
them,  in  a  proper  case,  under  a  subpoena  duces 
tecum,  and  such  compulsion  does  not  amount  to 
an  unjustifiable  search  and  seizure,  within  the 
prohibition  of  the  Constitution. 

Moore,  C.  J.,  dissenting. 

Certiorari  to  Circuit  Court  Saginaw  Conn- 
ty;  Emmet  L.  Beach,  Judge. 

Augrastiis  Q.  Moser  was  convicted  of  con- 
tempt, and  brings  certiorari.    Affirmed. 

The  petitioner  was  convicted  of  contempt 
of  court,  in  refusing  to  produce  before  the 
grand  jury,  in  obedience  to  a  subpoena  duces 
tecum,  certain  books  of  account  of  the  Bart- 
lett  Illuminating  Company.    The  case  is  be- 
fore us  for  review  on  certiorari.    The  defens- 
es now  urged  are  (1)  that  the  entries  might 
tend  to  criminate  the  petitioner;   (2)  that,  as 
the  avowed  puipose  In  demanding  the  books  j 
was  to  obtain  evidence  against  other  officers  | 
of  the  Bartlett  Illuminating  Company,  com-  : 
pulsory  process  for  their  production  was  in  | 
violation  of  section  26,  art  6,  of  the  Consti- 
tution of  Michigan,  and  of  the  fifth  amend- 
ment   of    the    Constitution    of    the    United 
States. 

The  material  findings  of  the  court  are: 
"(1)  That  on  the  9th  day  of  April,  and  for 
some  days  prior,  said  grand  jury  were  en- 
gaged in  investigating  and  Inquiring  into  cer- 
tain alleged  violations  of  the  provisions  of 
section  11,312  of  the  Compiled  Laws  of  1897, 
which  said  section  makes  it  a  felony  for  cer- 
tain moniclpal  officers  to  corruptly  accept 
any  gift  or  gratuity,  or  any  promise  to  make 
any  gift  or  to  do  any  act  beneficial  to  snch 
officer,  under  an  agreement  or  with  an  nn- 
derstandlng  that  bis  vote,  opinion,  or  judg- 
ment shall  be  given  in  any  particular  man- 
ner or  upon  a  particular  side  of  any  ques- 
tion which  Is  or  may  be  by  law  brought  be- 
fore him  in  his  official  capacity.  (2)  Tlmt 
said  books  and  records  referred  to  In  said 
subpoena  contain  material  and  necessary  er- 
Idence  to  aid  said  grand  jury  In  making  an 
investigation,  in  determining  whether  said 


section  of  the  statute  had  been  violated.  (3) 
That  said  respondent  on  said  &th  day  of 
April,  1901,  was  the  president  of  said  compa- 
ny; was  in  possession  and  had  full  control 
of  the  books  and  records  described  in  said 
subpoena;  that  it  was  within  liis  power  and 
ability,  if  be  so  desired,  to  produce  to  said 
grand  jury  the  books  and  records  called  for 
by  said  subpoena.  (4)  That  said  respondent 
on  said  9th  day  of  April  appeared  before  said 
grand  jury  and  refused  to  produce  the  books 
and  records  called  for  by  said  subpoena,  and 
further  refused  and  declined  to  produce  any 
one  of  said  books  and  records  to  said  grand 
jnry  as  commanded  by  said  snbpcena.  (5) 
The  respondent's  refusal  to  produce  said 
books  to  said  grand  jury  for  the  year  1900,- 
and  from  January  1  to  July  23,  1901,  was  not 
for  the  reason  that  the  entries  contained  In 
said  books  or  records  would  tend  to  crimi- 
nate him,  and  he  repeatedly  stated  to  said 
grand  jury  that  the  books  and  records  called 
for  by  said  subpoena,  from  January  1,  1900, 
to  Jnly  28,  1801,  could  in  no  way  tend  to 
criminate  him.  (6)  That  said  respondent's 
refusal  to  produce  the  books  and  records 
called  for  by  said  subpoena  for  the.  year  1900, 
and  from  January  1  to  July  23,  1901,  was  a 
violation  of  section  1098  of  the  Compiled 
Laws  of  1897.  (7)  That  the  production  of 
the  books  of  the  Bartlett  Illuminating  Com- 
pany for  the  year  1900  and  the  year  1901, 
containing  the  acconnts  up  to  the  22d  day 
Of  Jnly  of  that  year,  could  in  no  way  tend 
to  criminate  the  respondent,  and  that  he 
should  produce  to  this  court,  before  said 
grand  jury,  the  books  and  records  called  for 
in  said  subpoena,  from  January  1,  1900.  to 
Jnly  23,  1901.  (8)  That  the  respondent  was 
in  no  way  connected  with  or  interested  in 
said  municipal  contract;  that  In  fact  he  was 
not  In  this  state  at  the  time,  nor  interested 
or  connected  with  said  company  until  nearly 
a  year  after  said  matter  was  closed,  and  that 
no  bill  is  pending  before  said  grand  jury 
against  him;  and  that  said  jury  is  not  con- 
sidering any  matter  In  which  be  is  person- 
ally interested." 

Weadock  &  Purcell  and  James  H.  Davltt, 
for  petitioner.  James  F.  O'Keefe,  Pros. 
Atty.,  for  respondent 

GRANT,  J.  (after  stating  the  facts).  Un- 
der the  Constitutions  of  Michigan  and  of  the 
United  States,  no  witness  can  be  compelled 
to  give  testimony  which  might  tend  to  crim- 
inate himself  or  expose  him  to  a  criminal 
prosecution.  The  provision  in  each  Consti- 
tution is  the  same.  Many  cases  have  arisen 
In  the  courts,  both  of  the  states  and  of  the 
United  States,  under  this  provision.  The  on- 
ly difficulty  has  been  In  determining  wheth- 
er the  facts  of  each  case  bring  the  party  un- 
der the  protection  afforded  him  by  the  Con- 
stitution. The  shield  afforded  is  personal  to 
the  witness,  designed  for  his  own  protection, 
and  not  for  the  protection  of  others.  The 
witness  himself  is  not  the   sole  Judge  of 
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whether  an  answer  to  a  question  will  tend 
to  criminate  himself.  The  due  administra- 
tion of  the  law  does  not  permit  him  to  ar- 
bitrarily hide  behind  a  fancied  or  intangible 
danger  to  himself.  It  gives  him  no  right  to 
attempt  to  avert  real  danger  from  others, 
no  matter  how  closely  he  may  be  associated 
with  them.  Unless  the  answer  to  the  qnes- 
tlon  may  tend  to  criminate  himself,  he  must 
answer  whatever  the  consequence  may  be  to 
others;  otherwise  the  administration  of  Jus- 
tice would  be  seriously  obstnicted.  Th*  po- 
sition on  behalf  of  the  petitioner  appears  to 
be  that  the  witness  liimself  la  the  sole  judge, 
and  that,  when  he  says  the  answer  may  tend 
to  criminate  him,  the  controversy  Is  cioeed. 
The  Constitution  vests  in  the  witness  no 
sncb  arbitrary  power,  and  we  are  cited  to  no 
decision  which  goes  to  that  extent 

Counsel  for  petitioner  cite  and  rely  npon 
People  T.  Forbes,  143  N.  T.  219,  88  N.  B.  803, 
and  Adams  v.  Lloyd,- 3  HulsL  &  Nor.  851. 
The  language  of  those  cases  extends  the 
right  of  the  witness  to  protect  himself  as  far 
as  any  which  I  have  examined.  In  Adams 
v.  Lloyd  It  Is  said:  "Where  the  judge  is  per- 
fectly certain  that  the  witness  Is  trilling  with 
the  authority  of  the  court,  and  availing  him- 
self of  the  rule  of  law  to  keep  back  the  truth, 
having  in  reality  no  ground  whatever  for 
claiming  the  privilege,  then  the  judge  is  right 
In  insisting  on  his  answering  the  question." 
In  People  v.  Forbes  the  testimony  of  the  wit- 
ness and  the  facts  elicited  clearly  showed 
that  the  replies  to  the  questions  put  might 
naturally  tend  to  criminate  the  witness.  In 
that  case  the  court  say:  "The  weight  of  au- 
thority seems  to  be  in  favor  of  the  rule  that 
the  witness  may  be  compelled  to  answer 
when  he  contumaciously  refuses,  or  when  it 
is  perfectly  clear  and  plain  that  he  Is  mis- 
taken, and  that  the  answer  cannot  possibly 
injure  him,  or  tend  in  any  degree  to  subject 
him  to  the  peril  of  prosecution.  •  •  • 
Where  it  is  not  so  perfectly  evident  and  man- 
ifest that  the  answer  called  for  cannot  in- 
criminate, as  to  preclude  all  reasonable  doubt 
or  fair  argument,  the  privilege  must  be  rec- 
ognized and  protected." 

In  Ex  parte  Senior,  37  Fla.  1,  10  South.  652, 
32  L.  R.  A.  133,  It  is  said:  "It  has  never  been 
recognized  that  he  [the  witness]  alone  has 
the  right  in  all  cases  to  decide  whether  his 
answer  will  tend  to  criminate  him.  Such  a 
rule  would  be  mischievous  and  enable  un- 
scrupulous witnesses  to  defeat  the  ends  of 
Justice."  In  the  recent  case  of  Ex  parte  Ir- 
vine (C.  C.)  74  Fed.  954,  it  Is  said:  "The  true 
rule  Is  that  It  is  for  the  judge  before  whom 
the  question  is  raised  to  decide  whether  an 
answer  to  the  question  put  may  reasonably 
have  a  tendency  to  criminate  the  witness,  or 
to  furnish  proof  of  a  link  in  the  chain  of  ev- 
idence necessary  to  convict  him  of  a  crime. 
*  •  •  It  must  appear  to  the  court,  from 
the  character  of  the  question,  and  the  other 
evidence  adduced  In  the  case>  that  there  Is 
some  tangible  and   substantial   probability 


that  the  answer  of  the  witness  may  help  to 
convict  him  of  crime." 

Considering  the  Importance  of  the  ques- 
tion, I  deem  it  proper  though  this  opinion 
may  be  long,  to  here  quote  the  language  of 
Chief  Justice  Marshall  in  Burr's  Trial  [Fed. 
Cas.  Ko.  14,692e]:  "It  is  a  settled  maxim 
of  law  that  no  man  Is  bound  to  criminate 
himself.  This  maxim  forms  one  exception 
to  the  general  rule  which  declares  that  every 
person  la  compellable  to  bear  testimony  in  a 
court  of  justice.  For  the  witness  who  con- 
siders himself  as  being  within  this  excep- 
tion. It  is  alleged  that  he  is,  and  from  the  na- 
ture of  things  must  be,  the  sole  Judge  of 
the  effect  of  his  answer;  that  he  Is  conse- 
quently at  liberty  to  refuse  to  answer  any 
question  if  he  will  say  upon  his  oath,  that 
his  answer  to  that  question  might  criminate 
himself.  When  this  opinion  was  first  sug- 
gested, the  court  perceived  the  principle  laid 
down  at  the  bar  to  be  too  broad,  and  there- 
fore required  that  authorities  in  support  of 
it  might  be  adduced.  Authorities  have  been 
adduced,  and  have  been  considered.  In  all 
of  them  the  court  could  perceive  that  an  an- 
swer to  the  question  propounded  might  crim- 
inate the  witness,  and  he  was  Informed  that 
he  was  at  liberty  to  refuse  an  answer.  These 
cases  do  not  appear  to  the  court  to  sapport 
the  principle  laid  down  by  the  counsel  for  the 
witness,  in  the  full  latitude  in  which  they 
have  stated  It  There  is  no  distinction  which 
takes  from  the  court  the  right  to  consider 
and  decide  whether  any  direct  answer  to  the 
particular  question  propounded  could  be  rea- 
sonably supposed  to  affect  the  witness. 
There  may  be  questions,  no  direct  answer  to 
which  could  In  any  degree  affect  him;  and 
there  is  no  case  which  goes  so  far  as  to  say 
that  he  is  not  bound  to  answer  such  ques- 
tions. The  Case  of  Ooosely  [Fed.  Cas.  No. 
15,230],  in  this  court  is  perhaps  the  strongest 
that  has  been  adduced.  But  the  general  doc- 
trine of  the  Judge  In  that  case  must  have  re- 
ferred to  the  circumstances  which  showed 
that  the  answer  might  criminate  him.  When 
two  principles  come  in  conflict  with  each  oth- 
er, the  court  must  give  them  both  a  reason- 
able construction,  so  as  to  preserve  them  both 
to  a  reasonable  extent.  The  principle  which 
entitles  the  United  States  to  the  testimony 
of  every  citizen,  and  the  principle  by  which 
every  witness  Is  privileged  not  to  accuse  liim- 
self, can  neither  of  them  be  entirely  disre- 
garded. They  are  believed  both  to  be  pre- 
served to  a  reasonable  extent  and  according 
to  the  true  intention  of  the  rule,  and  of  the 
exception  to  that  rule,  by  observing  that 
course  which,  it  is  conceived,  courts  have 
generally  observed.  It  Is  this:  When  a  ques- 
tion is  propounded,  it  belongs  to  the  court 
to  consider  and  to  decide  whether  any  direct 
answer  to  It  can  Implicate  the  witness.  If 
this  be  decided  in  the  negative,  then  he  miay 
answer  It  without  violating  the  privilege 
which  is  secured  to  him  by  law.  If  a  direct 
answer  to  it  may  criminate  himself,  then  he 
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must  be  the  sole  Judge  what  his  answer 
•would  be.  The  court  cannot  participate  with 
him  In  this  Judgment,  because  they  cannot 
decide  on  the  effect  of  hla  answer  without 
knowing  what  it  would  be;  and  a  disclosure 
of  that  fact  to  the  Judges  would  strip  him  of 
the  privilege  which  the  law  allows,  and 
which  he  claims.  It  follows  necessarily, 
then,  from  this  statement  of  things,  that  if 
the  question  be  of  such  a  description  that 
an  answer  to  It  may  or  may  not  criminate 
the  witness,  according  to  the  purport  of  tlutt. 
answer,  it  must  rest  with  himself,  who  alone 
can  tell  what  it  would  l)e,  to  answer  the 
question  or  not  If,  in  such  a  case,  he  say 
upon  his  oath  that  his  answer  would  crim- 
inate himself,  the  court  can  demand  no  other 
testimony  of  the  fact.  •  •  •  The  gentle- 
men of  the  bar  will  understand  the  rule  laid 
down  by  the  court  to  be  this:  It  Is  the 
province  of  the  court  to  Judge  whether  any 
direct  answer  to  the  question  which  may  be 
proposed  will  furnish  evidence  against  the 
witness.  If  such  an  answer  may  disclose  a 
fact  which  forms  a  necessary  and  essential 
link  In  the  chain  of  testimony,  which  would 
be  sufficient  to  convict  him  of  any  crime,  he 
is  not  bound  to  answer  It  so  as  to  furnish 
matter  for  that  conviction.  In  such  a  case 
the  witness  must  himself  Judge  what  his 
answer  will  be,  and  if  he  say,  on  oath,  that 
be  cannot  answer  without  accusing  himself, 
he  cannot  be  compelled  to  answer."  1  Burr's 
Trial.  243. 

Otbier  cases  might  be  dted,  but  these  we 
deem  sufficient.  It  follows  that.  If  the  facts 
are  as  stated  in  the  finding  of  the  court,  the 
potitioner  was  properly  convicted  of  con- 
t«>mpt.  The  question  was  determined  by  the 
court  below  upon  the  testimony  of  the  pe- 
titioner, given  before  the  grand  Jury.  From 
that  it  is  established  that,  during  the  time 
in  which  the  books  sought  and  ordered  to  be 
produced  were  kept,  and  the  entries  therein 
made,  the  petitioner  had  no  connection  what- 
ever with,  and  no  interest  in  any  form  in, 
the  Bartlett  Illuminating  Company,  or  any 
of  its  officers.  He  did  not  during  that  time 
Uve  in  this  state,  but  lived  in  Little  Rock, 
Ark.  He  testified  that  be  Icnew  nothing 
about  those  entries  personally,  and  had  no 
part  In  making  them.  He  testified  as  fol- 
lows: "I  was  not  here  during  the  letting  of 
the  contract  by  the  city  to  the  Bartlett  Illu- 
minating Company  for  lighting.  I  had  no 
connection  whatever  with  that  matter.  That 
was  long  before  I  came  here.  I  was  not  in 
the  city  at  that  time.  I  had  nothing  to  do 
with  the  books  in  1000.  I  don't  thhik  there 
is  anything  In  these  books  that  would  tend 
to  criminate  me  In  1900.  Q.  Does  the  cus- 
tomers' ledger  contain  anything  for  the 
year  1000  that  n>ight  tend  to  criminate  you? 
A.  Personally;  no,  sir.  Q.  You  decline  to 
produce  the  customers'  ledger  for  1000?  A. 
Yes,  sir.  Q.  Not  because  It  would  tend  to 
criminate  you;  that's  not  the  reason  you  de- 
cline to  do  tt?    A.  Not  the  books  for  1900; 


no,  sir.  Q.  There  Is  nothing  In  the  boojui 
for  1900  that  would  tend  to  criminate  you? 
A.  No,  sir."  He  further  testified  that  he  re- 
fused to  produce  the  books  under  the  advice 
of  his  attorneys.  "They  have  advised  me 
not  to  produce  any  of  the  books.  They  said 
I  shouldn't  do  it,  because  I  didn't  have  to  do 
it"  He  nowhere  testified  that  his  attorney 
advised  him  that  there  was  anything  in  the 
books  during  the  time  covered  that  could  in 
any  way  tend  to  criminate  him.  In  one  part 
of  bis  examination,  after  testifying  that  he 
did  not  see  how  the  production  of  the  books 
during  that  time  could  in  any  way  criminate 
him,  he,  said:  "I  decline  to  answer  these 
questions  on  the  ground  our  attorney  says, 
'We  don't  have  to.'  That  is  the  sole  reason  I 
declined  to  produce  them."  Again  he  tes 
tlfied  that  he  did  not  decline  to  produce  them 
for  the  year  1900  because  they  would  tend 
to  criminate  him,  for  he  said  they  would  not, 
but  he  declined  to  produce  them  on  the  ad 
vice  of  his  attorney.  These  statements  are 
reiterated  several  times  during  his  exam 
ination.  The  only  basis  furnished  in  his  tes- 
timony which  could  be  construed  as  protect- 
ing him  is  this:  "Q.  The  only  question  Is 
this:  Whether  or  not  you  decline  to  pro- 
duce those  books  before  this  grand  Jury 
because  there  is  evidence  In  the  books  which 
would  tend  to  criminate  you;  that  is  what 
you  want  to  know;  and  whether  that  Is  the 
reason  why  you  decline  to  produce  the  books? 
A.  I  decline  to  answer  the  question  on  the 
ground  it  might  have  a  tendency  to  criminate 
me.  Q.  The  production  of  the  books?  A. 
Yes,  sir.  Q.  You  think,  then,  there  is  some 
evidence  In  these  books,  that,  if  It  should 
come  to  the  light  of  the  grand  Jury,  might 
tend  to  criminate  you?  A.  I  decline  to  an- 
swer. Q.  You  decline  to  answer  that  ques- 
tion? A.  Please  state  the  question  again. 
(Question  read.)  A.  It  might"  This  tes- 
timony Is  followed  by  the  statement  again 
that  he  had  no  connection  whatever  with  the 
letting  of  the  contract  which  the  grand  Jury 
were  investigating;  that  it  was  long  before 
he  came  there;  that  he  had  nothing  ^to  do 
with  the  Saginaw  business  then,  and  knew 
nothing  about  it  It  is  then  asked  why  there 
was  evidence  In  the  books  which  might  tend 
to  criminate  him,  to  which  he  replied,  "There 
might  be  some  little  things  which  would 
come  up  from  time  to  time,  where  I  might 
have  given  a  few  things  away,  perhaps — 
lamps  or  things  of  that  kind — that  might 
have  a  tendency  to  criminate  me,  although 
there  Is  nothing  in  it;  absolutely  nothing." 
From  this  evidence,  I  think  it  manifest  that 
he  only  based  his  claim  for  the  privilege  up- 
on the  entries  made  upon  the  books  after 
he  became  the  president  of  the  company,  and 
not  that  there  was  anything  in  the  former 
entries  which  could  by  any  possibility  tend 
to  criminate  him.  I  think  It  apparent  that 
the  sole  basis  for  the  petitioner's  refusing  to 
produce  the  books  was  his  desire  to  protect 
the  officers  of  the  corporation  during  the 
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time  under  Investigation,  and  tbose  with 
whom  they  dealt  as  officers  of  the  municipali- 
ty. 

In  re  Peasley  (C.  0.)  44  Fed.  271,  is  very 
similar  In  its  facts  to  this  case,  and  the  fed- 
eral court  (Judge  Gresham  presiding)  held 
the  witness  guilty  of  contempt.  In  Brown 
V.  Walker,  161  TJ.  S.  591,  18  Sup.  Ct  644,  40 
li.  Ed.  819,  it  was  held  that  the  federal  act 
of  1893  shielded  the  witness  from  criminal 
prosecution  in  consequence  of  his  testimony. 
The  court,  however,  recognized  the  rule  ap- 
plicable here,  In  holding  that  the  witness 
could  not  refuse  to  testify  against  his  fellow 
officers,  saying:  "It  would  be  to. convert  a 
salutary  protection  into  a  means  of  abuse 
if  it  were  to  be  held  that  a  mere  possibility 
of  danger,  however  remote  and  improbable, 
was  sufficient  to  Justify  the  withholding  of 
evidence  essential  to  the  ends  of  Justice." 
See,  also,  U.  S.  Express  Oo.  v.  Henderson, 
69  Iowa,  40,  28  N.  W.  426. 

2.  Does  the  production  of  these  books  un- 
der the  order  of  the  court  amoimt  to  un- 
justifiable search  and  seizure  prohibited  by 
the  Constitution?  The  learned  counsel  for 
the  petitioner  state  their  position  upon  this 
point  as  follows:  "There  Is  no  difference  In 
principle  between  the  forcibly  seizing  and 
carrying  away  of  such  books  by  the  .sherltf 
or  other  court  officer,  and  the  compulsory 
production  of  them  on  a  subpoena  duces 
tecum.  '  If  the  officers  of  this  company, 
whom  the  people  are  seeking  to  indict,  have 
any  rights  in  the  information  contained  In 
those  books,  or  In  the  books  themselves, 
which  would  enable  them  to  resist  the  sher- 
iff If  he  sought  to  take  the  books  away  by 
force,  then  obedience  to  a  subpoena  duces 
tecum  cannot  be  compelled  unless  the  law 
will  sanction  an  attempt  to  do  by  Indirec- 
tion what  It  would  be  unlawful  to  do  di- 
rectly. •  •  •  And  therefore  we  contend 
that,  even  If  there  was  nothing  In  these 
books  which  would  Involve  Mr.  Moset  In  a 
criminal  charge,  still  he  was  right  in  his  re- 
fusal to  produce  them  if  they  contained  evi- 
dence of  the  guilt  of  other  officers  and  mem- 
bers of  the  corporation — persons  who,  if  ac- 
tually present,  would  have  a  right  to  take 
them  and  keep  them  for  their  own  protec- 
tion, as  against  all  the  powers  of  the  prose- 
cution." The  difference  between  seizing  rec- 
ord books  and  documents  of  another  upon  a 
search  warrant  and  the  production  of  the 
same  upon  a  subpoena  duces  tecum,  Is  ap- 
parent In  the  former  the  owner  is  absolute- 
ly deprived  of  all  possession  and  control 
thereof,  and  they  and  their  contents  are  sub- 
jected to  the  gaze  and  examination  of  oth- 
ers. In  the  latter  the  records  and  documents 
are  not  taken  from  the  possession  of  the 
owner.  They  are  produced  in  court  by  him 
In  his  possession,  and  only  such  matters 
therein  as  pertain  to  the  Issne  Involved  can 
be  subject  to  the  examination  of  the  proper 
officers  of  the  court  The  production  of 
books  and  papers  for  inspection  and  use  In 


suits,  both  civil  and  criminal.  Is  as  old  as 
the  law  Itself.  Whether  tho  productloa  is 
by  search  warrant  or  by  a  subpoena  duces 
tecum,  the  necessity  therefor  must  be  shown 
to  the  court  and  the  particular  documents 
or  records  required  sufficiently  spedfled  in 
the  application;  and.  In  either  process,  courts 
win  permit  only  .the  examination  of  such 
parts  thereof  as  relate  to  the  issue  before 
the  court.  The  process  for  search  and 
seizure  is  the  one  usually  resorted  to  to  de- 
termine whether  property  stolen  or  unlaw- 
fully seized  is  in  the  possession  of  another. 
The  usiul  process  to  secure  evidence  from 
records  and  documents  Is  by  subpoena  duces 
tecum,  and  no  case  is  cited  where  an  attempt 
has  been  made  to  proceed  by  search  warranL 
No  private  Individual  can  be  compelled  to 
produce  his  books  or  papers  for  the  purxwse 
of  affording  evidence  against  himself  tn  a 
criminal  prosecution.  Neither  can  the  sub- 
terfuge of  subpoenaing  his  derk,  who  has 
access  to  or  temporary  possession  of  the 
books  for  the  purpose  of  bis  employer's  busi- 
ness, be  resorted  to,  to  compel  a  production 
of  the  books.  The  possession  of  the  clerk 
In  such  case  Is  the  possession  of  his  em- 
ployer. The  books  of  a  corporation  are  not 
the  private  property  or  books  of  petitioner 
or  any  other  officer  of  the  company.  The 
corporation  is  a  distinct  entity.  Randall  t. 
Dudley,  111  Mich.  437,  69  N.  W.  729;  Rough 
v.  Breitung;  117  Mich.  48,  75  N.  W.  147.  and 
authorities  there  cited. 

The  petitioner  asserts  that  the  conduct  of 
his  predecessor,  the  former  president  of  the 
corporation,  is  under  Investigation  by  the 
grand  Jury.  Mr.  Moser  testtfled  that  he^  as 
president  had  possession,  and  control  of  the 
books  required.  They  are  not  In  his  posses- 
sion as  owner  thereof,  but  as  an  officer  of 
the  company.  The  former  president  presum- 
ably was  entitled  to  the  control  In  the 
same  manner  as  is  Mr.  Moser,  but  when 
he  ceased  to  be  president  he  ceased  to  be 
entitled  to  the  actual  possession  or  con- 
trol of  the  books,  and  the  right  of  actual  pos- 
session became  vested  In  Mr.  Moser,  as  presi- 
dent If  the  former  president  made  or 
caused  to  be  made  entries  upon  the  books  of 
his  principal  which  tend  to  convict  him  of 
crime,  neither  the  corporation  itself,  which  is 
not  subject  to  a  penalty,  nor  any  agent  there- 
of who  has  the  actual  and  legal  iwssesslon 
of  the  books,  can  refuse  to  produce  such  en- 
tries. 

The  question  was  not  Involved  In  Boyd 
V.  U.  8.,  lie  U.  8.  616,  6  Sup.  Ct  524,  29 
It.  Ed.  746.  The  court  characterized  the 
proceeding  in  that  case  as  "an  attempt  to  ex- 
tort from  the  party  his  private  hooka  and 
papers  to  make  him  liable  for  a  penalty,  or 
to  forfeit  his  property."  It  was  equivalent 
to  compelling  him  to  produce  evidence  of 
his  own  criminality.  It  did  not  involve  en- 
tries which  he  had  made  In  books  belong- 
ing to  another.  In  In  re  Peasley  the  grand 
Jury  were  Investigating  certain  alleged  viola- 
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tiona  of  the  interstate  commerce  law  by  tlie 
general  agent  of  a  railroad  company.  Mr. 
Peasley  was  its  treasurer,  and  had  control 
and  possession  of  the  documents  sought  to 
be  produced  before  the  grand  Jury.  .  He  was 
held  guilty  of  contempt  for  refusing  to  pro- 
duce them.  That  case  seems  to  be  the  par- 
allel of  this.  In  Brown  v.  Walker  the  au- 
ditor of  a  railroad  company  was  asked 
whether  it  had  transported  coal  at  a  lower 
rate  than  those  established  between  terminal 
points,  and  whether  any  rebate,  refund,  or 
commission  had  been  paid  by  the  company, 
and  to  state  the  amount,  if  any.  He  was 
held  guilty  of  contempt  in  declining  to  an- 
swer. If  the  hooks  had  contained  entries 
of  such  rebates  and  illegal  rates,  In  the 
handwriting  of  the  officer  of  the  company 
whose  conduct  was  under  inTestigatlon,  or 
made  by  his  authority,  and  the  auditor  had 
control  or  possession  of  the  books,  could 
he  refuse  on  the  ground  of  an  unjustifiable 
search  and  seizure?  There  would  be  no  8el7r 
ore  of  the  officer's  books  or  papers.  Neither 
would  there  be  any  seizure  of  the  corpora- 
tion's books  or  papers.  The  officer  in  whose 
possession  they  are  would  produce  them  in 
court,  still  in  his  possession,  and  show  the 
entries  required,  if  there  were  any.  In  U. 
S.  Bixpress  Company  y.  Henderson,  the  agent 
of  an  express  company  was  subixBnaed  to 
produce  the  books  of  the  corporation,  for  the 
puriwse  of  showing  that  the  company  had 
transgressed  the  law.  The  refusal  to  pro- 
duce was  based  upon  the  identity  of  the  wit- 
ness with  bis  employer,  and  this  was  held 
insufficient 

We  think  the  mle  is  this:  One  cannot 
be  compelled  to  produce  his  own  books,  or 
the  books  of  another,  which  are  under  his 
control  as  agent  or  otherwise,  where  their 
production  would  tend  to  criminate  him; 
neither  can  his  clerk,  whose  possession  Is 
his  possession,  be  required  to  produce  them; 
but  when,  as  the  agent  of  another,  he 
chooses  to  make  entries  on  the  books  of 
that  other,  and  those  books  are  in  the  ac- 
tual and  legal  possession  and  control  of  an- 
other officer  of  the  corporation,  or  of  the 
corporation  Itself,  such  officer  may  be  com- 
pelled to  produce  them,  in  a  proper  case, 
under  a  subpoena  duces  tecum. 

The  unreported  case  of  Frazer  v.  Circuit 
Judge  does  not  apply  here.  In  that  ease  the 
officers  of  the  Detroit  City  Railway  Com- 
pany, In  whose  possession  and  control  the 
books  were,  and  who  were  under  Investiga- 
tion  by  the  grand  Jury,  were  ordered  by  a 
subpoena  duces  tecum  to  produce  the  books. 
It  requires  no  argument  to  show  that  they 
were  thus  required  to  produce  testimony 
against  themselves  and  were  therefore  with- 
in the  protection  of  the  Constitution.  In 
that  case  the  circuit  Judge  found  "that  Rob- 
ert J.  McKenny,  the  person  against  whom 
the  order  for  the  production  of  said  books 
and  papers  is  sought,  is  but  an  employ^  of 
the  mid  Detroit  City  Railway  Company,  as 
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one  of  its  bookkeepers,  and  has  no  control 
over  sa^  books  and  papers  independent  of 
the  officers  of  said  corporation,  and  has  ac- 
cess to  them  and  uses  them  simply  in  a 
clerical  capacity;  said  books  being  under 
the  actual  and  legal  control  of  the  officers 
of  said  company  at  the  office  of  said  com- 
pany." 
The  order  of  the  court  below  is  affirmed. 

CABPENTEB,  HOOKER,  and  MONT- 
GOMERY, JJ.,  concurred. 

MOORE,  C.  J.  (dissenting).  A  grand  Jury 
was  convened  in  Saginaw  county.  It  was 
charged  by  the  circuit  Judge  to  investigate 
the  conduct  of  parties  connected  with  cer- 
tain municipal  contracts.  While  pursuing 
the  investigation,  Augustus  6.  Moser  was 
examined  as  a  witness  before  the  grand  Jury. 
By  a  subpcena  he  was  commanded  to  bring 
certain  lx)ok8  of  the  Bartlett  Illuminating 
Company,  a  corporation  of  which  he  has 
been  president  since  July  24,  1901.  Mr. 
Moser  appeared  before  the  grand  Jury,  but 
refused  to  produce  the  books.  This  action 
was  reported  to  the  circuit  Judge,  who,  after 
a  hearing,  made  an  order  that  Mr.  Moser 
produce  all  original  books  of  the  Bartlett 
Illuminating  Company  tor  the  year  1900, 
and  all  the  books  for  the  year  1901,  to  and 
including  the  22d  day  of  July,  1901,  called 
for  by  said  subpoena,  and,  in  case  respond- 
ent is  not  able  to  seal  said  books  of  the  year 
1901  so  as  not  to  disclose  the  entries  made 
therein  on  and  after  the  22d  day  of  July, 
1901,  that  then  he  produce  a  copy  or  tran- 
script of  all  entries  of  January  1,  1901,  to 
July  22,  1901;  that  said  books  he  produced 
before  said  grand  Jury  at  the  courthouse 
In  the  city  of  Saginaw  on  or  before  the 
29th  day  of  April.  1903,  at  9:30  o'clock  in 
the  forenoon  of  said  day,  and,  in  default 
thereof,  that  he  stand  committed  to  the  com- 
mon Jail  of  the  county.  The  case  Is  brought 
here  by  certiorari  to  review  the  action  of 
the  circuit  Judge. 

It  is  insisted  the  relator  was  under  no 
obligations  to  produce  the  books,  for  two 
reasons:  First,  that  the  entries  might  tend 
to  criminate  him;  and,  second,  that,  as  the 
avowed  purpose  of  the  people  in  demanding 
them  was  to  obtain  evidence  against  his 
fellow  officers  and  directors  of  the  Bartlett 
Illuminating  Company,  compulsory  process 
for  their  production  was  In  violation  of 
section  26  of  article  6  of  the  Constitution 
of  Michigan,  and  of  the  fifth  amendment  of 
the  Constitution  of  the  United  States. 

The  circuit  Judge  was  of  the  opinion  that 
the  production  of  such  portion  of  the  books 
as  his  order  required  Mr.  Moser  to  produce 
would  not  tend  to  criminate  blm.  This 
opinion  Is  based  upon  the  following  testi- 
mony of  Mr.  Moser:  "I  don't  see  how  It 
[the  books]  would  have  a  tendency  to  crim- 
inate me,  because  I  wasn't  there  at  the  time. 
I  decline  to  produce  the  books  on  the  advice 
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Of  our  attorneys.  I  don't  know  whether  the 
production  of  the  books  would  tend  to  crim- 
inate me  or  not.  I  have  been  connected  with 
the  Bartiett  Illuminating  Company  since 
July  23,  1901,  as  president  of  the  company. 
I  was  not  here  during  the  letting  of  the  con- 
tract by  the  city  to  the  Bartlett  Illuminating 
Company  for  lighting.  I  had  no  connection 
whatever  with  that  matter.  That  was  long 
before  I  came  here.  I  was  not  In  the  city 
at  that  time.  I  had  nothing  to  do  with  the 
books  In  1900.  I  don't  think  there  is  any- 
thing in  these  books  that  would  tend  to 
criminate  me  in  1900.  Q.  Does  the  cus- 
tomers' ledger  contain  anything  for  the 
year  1900  that  might  tend  to  criminate  you? 
▲.  Fersonaliy;  no,  sir.  Q.  You  decline  to 
produce  the  customers'  ledger  for  1900?  A. 
Yes,  sir.  Q.  Not  because  it  would  tend  to 
criminate  you;  that's  not  the  reason  yon  de- 
cline to  do  It?  A.  Not  the  books  for  1900; 
no,  sir.  Q.  There  is  nothing  in  the  books  of 
1900  that  would  tend  to  criminate  you?  A. 
No,  sir."  Counsel  for  relator  Insist  this  tes- 
timony should  be  read  In  connection  with 
the  following  testimony  of  Mr.  Moser,  and, 
when  so  read,  brings  him  within  the  rule 
that  he  shall  not  be  compelled  to  produce 
testimony  which  may  tend  to  criminate  him: 
"Q.  Why?  A.  As  I  stated  awhile  ago,  on 
the  advice  of  our  attomeya  Q.  Do  you  de- 
cline to  produce  those  books  to  this  grand 
Jury  for  the  reason  that  the  productlim  of 
those  books  would  tend  to  criminate  you? 
A.  I  decline  to  produce  those  books  on  the 
advice  of  my  attorneys.  Yes,  sir.  (Ques- 
tion read.)  A.  It  might  have  a  tendency  to 
criminate  me.  Q.  You  say,  then,  Mr.  Moser, 
that  the  production  of  those  books — the  en- 
tries that  they  contain — might  have  a  ten- 
dency to  criminate  you,  and  that  is  the  rea- 
son why  yon  declined  to  produce  them?  A. 
Well,  I  don't  see  how  it  would  have  a  ten- 
dency to  criminate  me,  because  I  wasn't  here 
at  that  time.  Q.  What  this  grand  jury  wants 
to  know  is  whether  or  not  there  Is  evidence 
in  those  books  that.  If  produced,  would  tend 
to  criminate  you,  and  that  Is  the  reason 
why  you  decline  to  produce  those  books  be- 
fore this  grand  Jury.  A.  No,  sir;  I  decline  to 
produce  the  books  on  the  advice  of  our  at- 
torneys. Q.  You  don't  decline  to  produce 
the  books  because  the  production  of  the 
books  would  tend  to  criminate  you?  A. 
Why,  I  don't  know  whether  the  production 
of  the  books  would  criminate  me  or  not 
Q.  The  only  question  is  this:  Whether  or 
not  you  decline  to  produce  those  books  be- 
fore this  grand  Jury  because  there  is  evi- 
dence in  the  "books  that  would  tend  to  crim- 
inate you;  that  is  what  we  want  to  know; 
and  whether  that  is  the  reason  why  you 
decline  to  produce  the  book»?  A.  I  decline 
to  answer  the  question  on  the  ground  it 
might  have  a  tendency  to  criminate  me. 
Q.  The  production  of  the  books?  A.  Yes, 
sir..  Q.  You  think,  then,  there  Is  some  evi- 
dence in  those  books,  that,  If  it  should  come 


to  the  light  of  the  grand  Jury,  might  tend 
to  criminate  you?  A.  I  decline  to  answer. 
Q.  You  decline  to  answer  that  question?  A. 
Please  state  the  question  again.  (Question 
read.)  A.  It  might  Q.  You  mean  that  do 
you?  A.  Yes,  sir.  I  have  l>een  connected 
with  the  Bartlett  Illuminating  Company 
since  July  23,  1901,  as  president  of  the 
company.  I  was  not  here  during  the  letting 
of  the  contract  by  the  city  to  the  Bartlett 
Illuminating  company  for  lighting.  I  bad 
no  connection  whatever  with  that  matter. 
That  was  long  before  I  came  here.  I  was 
not  la  the  city  at  that  time.  I  did  not  know 
Mr.  Hermann.  Did  not  know  Mr.  Bonta  at 
that  time,  only  by  reputation.  He  was  con- 
nected with  the  same  company  I  was,  but 
I  hadn't  met  him  at  that  time.  I  bad  noth- 
ing to  do  with  the  business  in  Saginaw 
then,  and  knew  nothing  about  it  There  has 
been  nothing  crooked  going  on,  to  my  knowl- 
edge, since  this  contract  waa  let  to  the  Bart- 
lett Illuminating  Company.  I  have  not  done 
anything  that  was  crooked.  Q.  Why,  then, 
is  there  evidence  in  those  boolts  that  will 
tend  to  criminate  you?  A.  Well,  there  may 
be  some  little  things  that  would  come  up 
from  time  to  time,  where  I  might  have  given 
a  few  things  away,  perhaps — lamps  or  things 
of  that  kind — that  might  have  a  tendency  to 
criminate  me.  Although  there  i>  notbmg  in 
it;  absolutely  nothing.  Q.  Have  you  been 
giving  away  lamps — ^to  aldermen,  you  mean? 
A.  I  decline  to  answer  that  question.  Q. 
Because  it  would  have  a  tendency  to  crimi- 
nate youT  A.  It  might  have  a  tendency  to 
criminate  me.  Q.  Have  yon  given  lamps  to 
any  one  else,  except  aldermen?  A.  Cer- 
tainly; yes,  sir.  Q.  Now,  what  else  have 
you  done  that  is  criminating?  A.  I  don't 
think  I  have  done  anything  that  is  criminat- 
ing. Q.  You  say  these  books  contain  evi- 
dence that  might  tend  to  criminate  you? 
A.  Well,  it  might  in  some  way.  I  don't  know 
exactly.  But  I  am  not  going  to  take  any 
chances.  Q.  Yon  think  you  have  been  doing 
something  that  is  crooked?  A.  No,  sir;  I 
don't  think  so.  This  is  not  simply  bluff  I 
am  putting  up  to  keep  this  grand  Jury  from 
seeing  these  books.  I  had  nothing  to  do 
with  the  books  in  1900.  I  don't  think  there 
is  anything  In  these  books  that  would  tend 
to  criminate  me  in  1900.  I  refuse  to  produce 
these  books  before  this  grand  Jury  under 
the  advice  of  our  attorneys,  Weadock  and 
Davltt.  They  have  advised  me  not  to  pro- 
duce any  of  these  hooks.  They  said  I 
shouldn't  do  it  because  I  didn't  have  to  do 
it  I  came  here  in  1901<  in  July.  Up  to 
July  there  is  nothing  in  those  books  in 
which  I  am  in  any  way  interested  personally, 
of  the  customers'  ledgers.  There  are  entries 
in  the  meter  books  for  the  years  1900,  1901. 
and  1902,  in  which  I  am  Interested  person- 
ally. Q.  Do  those  books  contain  a  record  of 
anything  you  gave  away  at  that  time?  A. 
I  decline  to  answer  that  question.  Q.  Be- 
cause it  would  tend  to  criminate  you?    A. 
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Mlgbt  have  a  tendency  to  criminate  me.  Q. 
Does  the  customers'  ledger  contain  anything 
for  tbe  year  1900  tliat  might  tend  to  crim- 
inate you,  or  In  which  you  are  in  any  way 
interested?  A.  It  mlgbt  Q.  For  1800,  be- 
fore you  came  here?  A.  You  said  In  any 
way  interested,  I  understood?  Q.  Well, 
anything  that  would  tend  to  criminate  youT 
A.  Personally?  Q.  Yes,  personally?  A.  No, 
sir.  Q.  Ton  decline  to  produce  the  custom- 
ers' ledger  for  1900?  A.  Yes,  air.  Q.  Not 
because  it  would  tend  to  criminate  you;  that 
is  not  the  reason  you  decline  to  do  It?  A. 
Not  the  books  for  1900;  no,  air.  Q.  There 
is  nothing  in  tbe  books  of  1900  that  would 
tend  to  criminate  you?  A.  No,  sir.  Q.  Got 
a  casta  book  for  the  year  1900?  A.  Yes, 
sir.  Q.  Anything  In  that  book  for  the  year 
1900  that  would  tend  to  criminate  you?  A. 
I  don't  think  so.  There  is  nothing  in  the 
books  of  1900  that  will  criminate  me — I 
don't  think  In  any  boaik.  I  decline  to  pro- 
duce the  casbbook  for  1900.  Q.  Yon  don't 
decline  to  produce  the  books  for  the  year 
1000  because  they  might  tend  In  any  way  to 
criminate  you  personally?  A.  I  decline  to 
produce  the  books  on  the  advice  of  my  at- 
torney. Q.  And  that  is  the  only  reason  yon 
decline  to  produce  them?  A.  And  there 
might  be  things  appear  in  there  that  might 
have  a  tendency  to  criminate  me  In  some 
way.  I  don't  know.  I  don't  propose  to  take 
any  chances  on  them.  I  don't  know  of  a 
thing  criminal,  or  that  might  tend  to  be 
criminal,  tbat  I  did  In  1900,  in  connection 
with  the  business  of  the  Bartlett  Illumlnat- 
lug  Company.  Mr.  Weedock  was  the  one^ 
mainly,  who  advised  me  not  to  produce  these 
books.  I  first  talked  with  blm  about  it  per- 
haps last  week,  or  week  before  last — since 
this  grand  jury  has  been  called.  I  don't  re- 
member whether  or  not  I  told  Mr.  Weadock 
what  was  in  the  books.  I  don't  remember 
tbat  I  told  him  what  books  tb^y  were.  (Wit- 
ness Is  here  given  tbe  instructions  by  prose- 
catlng  attorney  that  be  is  not  obliged  to  an- 
swer any  question  that  might  tend  to  crim- 
inate him,  and  that  if  he  commits  perjnry 
an  indictment  might  be  found  against  him 
by  the  grand  Jnry.)  I  don't  believe  I  can 
say  how  many  customers'  ledgers  there  are 
for  the  year  1900.  Q.  The  books  are  in  your 
possession?  A.  Oh,  yes.  Q.  Under  your  con- 
trcrf?  A.  Yes,  sir.  Q.  And  you  are  able  to 
produce  them  here  If  yon  want  to?  A.  Yes; 
I  conid  produce  them.  Q.  If  you  want  to? 
A.  Yes,  sir.  Q.  Yon  decline  to  produce 
tbem?  A.  Yes,  sir.  Q.  Not  because  they 
tend  to  criminate  yon  for  the  year  1900? 
A.  Perhaps.  Q.  Perhaps?  A.  I  don't  see 
bow  It  could;  no,  sir.  I  decline  to  answer 
these  questions  on  the  ground  our  attorney 
Kays  we  don't  have  to.  That  is  the  sole  rea- 
son I  decline  to  produce  them.  Q.  Will  you 
look  at  your  books  and  see,  and  then  report 
to  the  grand  Jury  what  they  show?  A.  Why, 
Mr.  attorney,  why  don't  you  get  that  infor- 
mation from  the  secretary?    He  is  the  man 


that  handles  the  books.  *  *  •  Q.  How 
many  members  of  the  common  council  were 
carried  upon  the  free  list,  as  appears  from 
the  records  and  books  in  your  office  prior 
to  the  time  that  you  became  connected  with 
the  company?  A.  I  decline  to  answer  that 
question,  also.  Q.  Because  it  would  tend  to 
criminate  you?  A.  Yes,  sir.  Q.  For  no  other 
reason?  A.  That  is  all.  Q.  That  is  your 
only  reason?  A.  Yes,  sir.  Q.  And  yet  you 
admit  yon  had  no  connection  with  the  com- 
pany prior  to  that  time?  A.  I  was  connect- 
ed with  another  company  on  the  same  basis 
as  the  Bartlett  Illuminating  Company — with 
another  branch  concern.  Q.  You  had  noth- 
ing to  do  with  the  business  of  this  branch? 
A.  No  interest,  except  I  was  Interested  In- 
dhrectly  in  it  Q.  Have  any  stock  In  it? 
A.  No,  air.  Q.  Or  an  employ  of  the  com- 
pany? A.  Not  of  this  Bartlett  Illuminating 
Company;  no,  sir.  Q.  Have  you  ever  had 
any  talk  or  conversation  at  any  time  oi 
place  with  Alderman  Hermann  on  this  sub- 
ject? A.  I  decline  to  answer  that  quesrtion. 
Q.  Why?  A.  Might  have  a  tendency  to  crim- 
inate me.  Q.  What— the  talk  you  had  with 
Hermann  ?  A.  Yes,  sir.  Q.  You  were  mixed 
up  In  it  with  him — ^Is  that  what  you  mean 
to  say?  A.  I  said  I  declined  to  answer  the 
question  tbat  you  put  to  me,  on  the  ground 
that  it  might  have  a  tendency  to  criminate 
me.  Q.  Yes;  because  you  were  mixed  up  in 
tbe  matter  with  him?  A.  I  didn't  say  so, 
Mr.  O'Keefe.  Q.  Well,  why  would  it  tend 
to  criminate  you,  if  yon  had  nothing  to  do 
with  it?  A.  I  am  president  of  the  company, 
and  general  manager  when  Mr.  Hermann  Is 
out  of  town.  Q.  Do  you  have  any  knowl- 
edge of  any  crookedness  in  connection  with 
this  company?  A.  Crookedness;  no,  sir.  Q. 
In  letting  this  contract  to  the  city?  A.  No, 
sir;  none  whatever.  There  wasn't  any.  The 
contract  didn't  warrant  it  If  they  contract 
to  give  yon  lights  for  |65,  that  don't  warrant 
them  spending  money.  *  *  *  Q.  Has  any 
officer  of  the  company  instructed  yon  not 
to  submit  the  books  of  the  company  to  this 
grand  jury,  and,  if  so,  who  is  lie?  A. 
Well,  I  can't  be  positive  abont  that  I  am 
not  sure  whether  Mr.  Bonta  told  me  not  to  do 
It  or  not  but  our  attorney —  Q.  When  did 
you  see  Mr.  Bonta  since  this  grand  juiy  was 
called?  A.  Oh,  I  met  him  in  Chicago  about 
a  week  or  ten  days  ago.  Q.  What  did  he 
tell  you  about  transferring  the  names  of  cer- 
tain aldermen  from  the  F.  L.  list  to  the 
regular  customers'  list?  A.  I  decline  to  an- 
swer that  question.  Q.  Why?  A.  It  might 
have  a  tendency  to  incriminate  me.  Q.  Did 
you  have  any  conversation  with  him  upon 
that  subject?  A.  I  decline  to  answer  that 
question  also.  Q.  Because  it  might  tend  to 
criminate  you?  A.  Yes,  sir.  Q.  Are  you 
president  of  the  company?  A.  Yes,  sir.  Q. 
What  is  the  man  you  met  in  Chicago?  A. 
He  is  vice  president." 

On  the  part  of  the  people  it  is  said:  "Then>. 
are  four  cases  that  settle  beyond  controversy 
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the  law  upon  every  question  preseuted  by 
the  petitioner  against  bis  contention,  viz.. 
In  re  Peasley  (C.  G.)  44  Fed.  271;  U.  S. 
Express  Co.  t.  Henderson,  W  Iowa,  40,  28 
N.  W.  426;  Brown  v.  Walker,  161  U.  S.  691, 
16  Sup.  Ct  644,  40  L.  Ed.  819;  Werttaeim  v. 
Trust  Co.  (C.  C.)  15  Fed.  716,  note  on  page 
721."  The  note  referred  to  In  the  last  case 
discusses  the  use  which  may  be  made  of 
the  subpoena  duces  tecum,  and  does  not  aid 
in  solving  the  question  before  us.  The  case 
of  Express  Co.  v.  Henderson,  supra,  was  one 
where  the  privilege  was  claimed  not  because 
the  production  of  the  books  would  tend  to 
criminate  the  witness,  but  because  they 
would  tend  to  criminate  the  employer,  and 
the  court  held  that  was  not  sufBlcient  In 
the  disposition  of  the  case,  the  court  said: 
"If  it  had  been  claimed  that  the  books  called 
for  tended  to  render  the  witness  criminally 
liable,  it  may  be  that  he  could  not  properly 
be  required  to  produce  them."  In  re  Peas- 
ley,  supra,  and  Brown  v.  Walker,  supra,  were 
both  cases  under  the  Interstate  commerce 
act,  wliich  act  required  persons  to  testify, 
and  provided,  among  other  things:  "But  no 
person  shall  be  prosecuted  or  subjected  to 
any  penalty  or  forfeiture  for  or  on  account 
of  any  transaction,  matter  or  thing,  concern- 
ing which  he  may  testify,  or  produce  evi- 
dence, documentary  or  otherwise,  before  said 
commission,  or  in  obedience  to  its  subpoena, 
or  the  subpoena  of  either  of  them,  or  in  any 
such  case  or  proceeding."  And  It  was  held 
that  because  of  that  provision  the  witness 
could  not  avail  himself  in  this  class  of  cases 
of  the  constitutional  provision  that  he  shall 
not  be  compelled  to  be  a  witness  against 
himself.  We  have  no  such  provision  in  this 
state  applying  to  such  a  proceeding  as  was 
under  investigation  by  the  grand  Jury. 

Amendment  5  of  the  Constitution  of  the 
United  States  reads  as  follows:  "No  person 
shall  be  held  to  answer  for  a  capital,  or 
otherwise  infamous  crime,  unless  on  a  pre- 
sentment or  indictment  of  a  grand  Jury,  ex- 
cept in  cases  arising  in  the  land  or  naval 
forces  or  in  the  militia,  when  In  actual  serv- 
ice in  time  of  war  or  public  danger;  nor 
shall  any  person  be  subject  for  the  same  of- 
fence to  be  twice  put  in  Jeopardy  of  life  or 
limb;  nor  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself,  nor  be 
deprived  of  life,  liberty  or  property,  with- 
out due  process  of  law;  nor  shall  private 
property  be  taken  for  public  use,  without 
Just  compensation."  Section  32,  art.  6,  of 
the  Constitution  of  this  state,  is  as  follows: 
*'No  person  shall  be  compelled,  in  any  crim- 
inal case,  to  be  a  witness  against  himself, 
nor  be  deprived  of  life,  liberty  or  property, 
without  due  process  of  law." 

In  the  case  of  People  v.  Forbes,  143  N.  Y. 
219,  38  N.  E.  303,  the  witness  had  testified. 
In  the  broadest  terms,  that  he  had  no  con- 
nection with  the  transaction  which  was  the 
subject  of  inquiry  by  the  grand  Jury,  but 
refused  to  answer  further  questions  put  to 


him  upon  the  ground  that  the  answer  might 
tend  to  criminate  him.  The  court  adjudged 
him  guilty  of  contempt  In  reversing  his 
conviction,  after  quoting  the  constitutional 
provisions,  the  court  said:  "These  consUtu- 
tlonal  and  statutory  provisions  have  long 
been  regarded  as  safeguards  of  civil  liberty 
quite  as  sacred  and  important  as  the  priv- 
ileges of  the  writ  of  habeas  corpus,  or  any 
of  the  other  fundamental  guaranties  for  tbe 
protection  of  personal  rights.  When  a  prop- 
er case  arises,  they  should  be  applied  in  a 
broad  and  liberal  spirit.  In  order  to  secure 
to  tbe  citizen  that  immunity  from  every  spe- 
cies of  self-accusation  Implied  in  the  brief 
but  comprehensive  language  in  which  they 
are  expressed.  The  security  which  they  af- 
ford to  all  citizens  against  the  zeal  of  tbe 
public  prosecutor,  or  public  clamor  for  tlie 
punishment  of  crime,  should  not  be  Impaired 
by  any  narrow  or  technical  views  in  their 
application  to  such  a  state  of  facts  as  ap- 
pears from  the  record  before  us.  The  right 
of  a  witness  to  claim  the  benefit  of  these 
provisions  has  frequently  been  the  subject 
of  adjudication  in  both  the  federal  and  state 
courts.  The  principle  established  by  these 
decisions  Is  that  no  one  shall  be  compelled 
In  any  Judicial  or  other  proceedings  against 
himself,  or  upon  the  trial  of  Issues  between 
others,  to  disclose  facts  or  circumstances 
that  can  be  used  against  him  as  admissions 
tending  to  prove  his  guilt  or  connection  with 
any  criminal  otTense  of  which  be  may  then 
or  afterwards  be  charged,  or  the  sources 
from  which  or  the  means  by  which  evidence 
of  its  commission,  or  of  his  connection  with 
it,  may  be  obtained.  The  cases  coyer  the 
point  so  completely  that  no  comment  or  ex- 
planation is  necessary,  and  it  would  not  be 
useful  to  quote  at  much  length  from  the  lan- 
guage in  which  the  decisions  are  expressed. 
It  win  be  quite  sufficient  for  every  purpose 
of  the  opinion  to  note  where  they  may  be 
found:  Counselman  v.  Hitchcock,  142  TJ.  S. 
547,  12  Sup.  Ct  196,  35  L.  Ed.  1110;  Emery 
Case,  107  Mass.- 172,  9  Am.  Rep.  22;  State  v. 
Nowell,  58  N.  H.  314;  Ex  parte  Boscowitz. 
84  Ala.  463,  4  South.  279,  5  Am.  St  Rep. 
384;  Minters  v.  People,  139  111.  363,  29  N.  E. 
45;  Temple  v.  Commonwealth,  75  Va.  892; 
PrintB  v.  Cheeney,  11  Iowa,  469;  People  v. 
Mather,  4  Wend.  230,  21  Am.  Dec.  122;  In 
re  Hackley,  24  N.  Y.  84;  People  v.  Sharp.  10" 
N.  Y.  427,  14  N.  B.  319,  1  Am.  St  Bep.  851; 
1  Burr's  Trial,  245.  The  question  was  fuily 
discussed  at  an  early  day  by  Chief  Justice 
Marshall  on  the  trial  of  Aaron  Burr,  and 
every  phase  of  It  so  completely  explaine<I 
and  exhausted  that  his  views  were  followed 
in  the  subsequent  decisions.  A  single  quota- 
tion from  the  language  used  will  illustrate 
the  scope  and  extent  of  the  Immunity  which 
the  witness  can  lawfully  claim:  'Many 
links  frequently  compose  that  chain  of  testi- 
mony which  Is  necessary  to  convict  an  In- 
dividual of  a  crime.  It  appears  to  the  court 
to  be  the  true  sense  of  the  rule  that  no  wit- 
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ness  Us  compelled  to  furnish  any  one  of  them 
against  himself.  It  Is  certainly  not  only  a 
possible  but  a  probable  case  that  a  witness 
ij  disclosing  a  single  fact  may  complete 
the  testimony  against  himself,  and  to  a  very 
effectual  purpose  accuse  himself  as  entirely 
u  he  -would  by  stating  every  circumstance 
which  would  be  required  for  his  conviction. 
That  fact  of  itself  would  be  uuavalling,  but 
all  other  facts  without  it  would  be  insuf- 
ficient While  that  remains  concealed  in 
his  own  l>osom  he  is  safe,  but  draw  it  from 
thence  and  he  Is  exposed  to  a  prosecution. 
The  mle  that  declares  that  no  man  Is  com- 
pellable to  accuse  himself  would  most  ob- 
Tionsly  be  infringed  by  compelling  a  witness 
to  disclose  a  fact  of  this  description.'  •  •  • 
The  testimony  which  the  relator  voluntarily 
gave  before  the  grand  Jury,  in  general  terms 
exonerating  himself  from  all  connection  with 
the  transaction,  seems  to  have  had  great 
veight  with  the  learned  trial  Judge.  It 
was  argued  that  the  relator  conld  not  pos- 
sibly be  put  in  peril  by  his  answer  to  the 
qoestloD,  since  he  htld  already  testified  that 
he  bad  no  connection  with  the  transaction. 
Bat  the  conclusion  was  not  warranted  by 
the  facts.  The  testimony  of  the  witness 
might  be  ever  so  strong  and  clear  in  favor  of 
his  innocence,  bnt  it  did  not  conclude  the 
public  prosecutor.  In  the  absence  of  some 
constitutional  or  statutory  provision  secur- 
ing the  relator  from  prosecution.  The  gen- 
eral statements  of  a  person  charged  with 
crime,  in  regard  to  his  Innocence,  avail  but 
little  against  incriminating  facts  and  clr- 
enmstances.  His  protestations  of  Innocence 
and  his  broad  general  denial  of  any  knowl- 
edge of  or  connection  with  the  transaction 
might  be  overcome  by  facts  and  circum- 
stances If  the  district  attorney  could  be  per- 
mitted to  draw  them  from  the  witness.  Any 
one  who  has  had  much  experience  in  the  con- 
duct of  criminal  trials  is  aware  of  the  fact 
that  frequently  the  most  dangerous  proof 
that  a  person  charged  with  crime  has  to 
meet  are  bis  own  statements  made  for  the 
purpose  of  warding  off  suspicion,  or  of  satis- 
fying others  with  regard  to  his  innocence. 
It  is  not  unusual  on  such  trials  to  confront 
the  accused  with  his  own  declarations  made 
for  the  very  purpose  of  exonerating  himself 
from  all  suspicion,  bnt  which,  when  all  the 
evidence  is  collected,  are  so  far  at  war  with 
all  the  facts  and  circumstances  as  to  fur- 
nish evidence  of  guilt.  The  witness,  by  an- 
swering the  general  questions  as  to  his  con- 
nection with  the  affair,  whether  his  answers 
were  true  or  false,  did  not  waive  his  right 
to  remain  silent  when  it  was  sought  to  draw 
from  him  some  fact  or  circumstance  which, 
in  his  Judgment  might  form  another  link 
in  the  chain  of  facts,  and  capable  of  being 
used  imder  any  circumstances  to  his  detri- 
ment or  peril.  The  circumstances  relating 
to  the  purchase  of  the  Jugs,  and  the  means 
employed  to  place  them  under  the  banquet 
room,  were  Important  as  furnishing  a  clue 


that  might  lead  to  the  identification  of  the 
guilty  person  or  persons,  and  the  witness 
was  or  appeared  to  be  so  related  to  the  trans- 
action that  he  might  lawfully  refuse  to  fur- 
nish the  same,  notwithstanding  his  general 
statements  to  the  effect  that  he  had  noth- 
ing whatever  to  do  with  them.  The  witness 
who  knows  what  the  court  does  not  know, 
and  what  he  cannot  disclose  without  accus- 
ing himself,  must  in  such  cases  Judge  for 
himself  as  to  the  effect  of  his  answer,  and 
if,  to  his  mind.  It  may  constitute  a  link  In 
the  chain  of  testimony,  sufficient  to  convict 
him,  when  other  facts  are  shown,  or  to  put 
him  In  JeojMirdy,  or  subject  him  to  the  haz- 
ard of  a  criminal  charge,  indictment,  or 
trial,  he  may  remain  silent  While  the  guilty 
may  use  the  privileges  as  a  shield.  It  may  be 
the  main  protection  of  the  Innocent  since  it 
is  quite  conceivable  that  a  person  may  be 
placed  in  such  circumstances,  connected  with 
the  commission  of  a  criminal  offense,  that, 
if  required  to  disclose  other  facts  within 
his  knowledge,  he  might,  though  innocent  be 
looked  upon  as  the  guilty  party.  Adams  v. 
Lloyd,  3  H.  &  N.  363." 

In  the  case  of  Temple  v.  Commonwealth, 
75  Ya.  892,  the  court  in  disposing  of  the  case, 
used  the  following  language:  "It  is  argued, 
however,  that  it  is  a  question  within  the  dis- 
cretion of  the  court,  always,  whether  the  wit- 
ness shall  be  compelled  to  answer,  and  that 
the  court  must  Judge  in  the  case  before  it 
whether  the  witness  will  criminate  himself, 
and  that  the  witness  is  not  to  Judge  of  that 
fact  for  himself.  Upon  this  question  there 
has  been  some  conflict  In  the  English  deci- 
sions. But  in  this  country  the  great  weight 
of  authority  Is  In  favor  of  the  rule  that 
where  the  witness,  on  oath,  declares  his  be- 
lief that  the  answer  to  the  question  would 
criminate  or  tend  to  criminate  him,  the  court 
cannot  compel  him  to  answer  unless  it  is 
perfectly  clear,  from  a  careful  consideration 
of  all  the  circumstances  In  the  case,  that  the 
witness  is  mistaken,  and  that  the  answer 
cannot  possibly  have  such  tendency.  See 
Fries  v.  Brugler,  21  Am.  Dec.  52,  57,  and 
cases  there  cited.  In  the  famous  Burr  trial. 
Chief  Justice  Marshall  said:  "It  is  the  prov- 
ince of  the  court  to  Judge  whether  any  direct 
answer  to  the  question  which  may  be  pro- 
posed will  furnish  evidence  against  the  wit- 
ness. If  such  answer  may  disclose  a  fact 
which  forms  a  necessary  and  essential  link 
In  the  chain  of  testimony,  which  would  be 
sufficient  to  convict  blm  of  any  crime,  he  is 
not  bound  to  answer  it  so  as  to  furnish-  mat- 
ter for  that  conviction.  In  such  a  case  the 
witness  must  himself '  Judge  what  his  answer 
will  be,  and  if  he  say,  on  oath,  that  he  can- 
not answer  without  accusing  himself,  he  can- 
not be  compelled  to  answer."  In  the  case  of 
People  V.  Mather,  Judge  Marcy  said:  'If  the 
witness  thinks  the  answer  may  in  any  way 
criminate  hira,  the  court  must  allow  his  priv- 
ilege, without  exacting  from  liim  to  e.xplain 
how  he  would  be  criminated  by  the  answer 
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wblch  the  truth  may  oblige  him  to  give.  If 
the  witness  was  obliged  to  show  how  the  ef- 
fect Is  produced,  the  protection  would  at 
once  be  annihilated.  4  Wend.  229,  254.  21 
Am.  Dec.  122.  See,  also.  Queen  t.  Boyes, 
101  Eng.  C.  L.  R.  309,  329.  I  tbinlc,  upon  the 
authority  of  these  decisions,  it  may  be  safe- 
ly said  that  wherever  a  party,  on  oath,  de- 
clares that  the  answer  to  the  question  pro- 
pounded to  him  will  criminate  himself,  the 
court  must  accept  that  answer  as  true,  and 
as  making  a  prima  facie  case  In  which  the 
witness  must  be  excused,  unless  there  is 
something  in  the  circumstances  of  the  par- 
ticular case  wblch  makes  it  appear  either 
that  the  witness  contumaciously  refuses  to 
answer,  or  where  it  appears  that,  from  all 
circumstances,  he  is  clearly  mistaken  as  to 
any  possibility  of  his  future  prosecution. 
The  witness  ought  not  in  any  case  to  be  com- 
pelled to  answer  after  d9?laring  on  oath  that 
such  answer  may  criminate  himself,  especial- 
ly after  be  has  taken  the  advice  of  counsel, 
unless  it  clearly  appears  to  the  court  that  he 
is  mistaken.  In  the  case  before  us  it  appears 
that  the  plaintiff  in  error,  while  held  In  jail 
as  a  witness,  consulted  with  counsel,  who 
advised  him  that  be  would  criminate  him- 
self If  he  testified  in  the  case  against  Berry, 
and  gave  the  same  testimony  which  he  had 
given  before  the  grand  jury.  The  court 
tnlgbt  well  have  inquired  into  the  fact 
whether  be  had  actually  received  such  ad- 
vice of  counsel,  or,  if  it  believed  that  such 
counsel  was  disreputable,  and  that  the  ad- 
vice was  given  simply  to  protect  the  ofTend- 
er  or  to  shield  a  contumacions  or  bribed  wit- 
ness, all  these  matters  might  have  been  prop- 
erly inquired  Into  by  the  court.  But  here  we 
have  a  case  where  a  witness  states  that  he 
baa  consulted  counsel,  and  that  counsel  has 
advised  him  not  to  answer  the  question  pro- 
pounded to  him,  because  it  would  criminate 
himself;  and  there  Is  not  a  suggestion  In  the 
record  that  there  was  any  motive,  either  In 
the  witness  or  In  his  coimsel,  other  than  to 
raise  the  legal  question  whether  he  could  be 
compelled  to  testify  in  a  case  where  such 
testimony  might  tend  to  criminate  the  wit- 
ness." See,  also,  Boyd  v.  United  States,  116 
U.  S.  616,  6  Sup.  Ct.  524.  29  L.  Ed.  746;  Coun- 
selman  v.  Hitchcock,  142  U.  S.  547,  12  Sup. 
Ct.  195,  35  Ia  Ed.  1110;  United  States  v. 
Burr,  25  Fed.  Gas.  38-40;  Adams  v.  Lloyd, 
3  Hurlst.  &  Nor.  351,  at  361-363;  People  y. 
Lauder,  82  Mich.  109,  46  N.  W.  956;  Entlck 
v.  Carrlngton,  19  How.  State  Trials,  1063; 
Cooley's  Constitutional  Limitations  (6th  Ed.) 
p.  364-373;  In  re  Archer  (Mich.)  96  N.  W. 
442. 

Applying  these  principles  to  the  case  at 
bar,  we  think  the  privilege  claimed  by  Mr. 
Moser  was  within  his  constitutional  right, 
and  should  have  been  respected. 

I  think  it  not  necessary  to  discuss  the  sec- 
ond question  raised  by  counsel,  and  that  the 
conviction  should  be  set  aside  and  the  peti- 
tioner discharged. 


DEAN  T.  RADFORD  et  aL* 
(Supreme  Court  of  Midiigan.     Oct  4,  1901) 

DBEO   AS   IfOBTOAOB— AMOUNT   DUE— EVIDEHCE. 

1.  Evidence  In  a  suit  to  have  a  deed  declared 
a  mortgage  Keii  to  show  that  it  was  a  mortgage 
to  secure  the  amount  named  therein  as  its  con- 
sideration. 

2.  Evidence  in  a  suit  to  restrain  foreclosure 
of  a  chattel  mortgage  held  to  show  a  certain 
amount  due  thereon. 

Appeal  from  Circuit  Court.  Wayne  County, 
in  Chancery;  George  S.  Hosmer,  Judge. 

Suit  by  Edgar  S.  Dean  against  George 
W.  Radford  and  another.  From  the  decree, 
both  parties  appeal.    Reversed. 

May  &  Dlngeman,  for  complainant.  Thom- 
as A.  E.  Weadock,  for  defendants. 

MOORE,  C.  J.  In  May,  1892,  complainant 
made  a  contract  with  Bowen,  Douglas  & 
Whiting  that  they  should  conduct  certain 
litigation  for  him  to  obtain  a  construction 
of  a  will  made  by  his  father.  They  filed  a 
bill  in  chancery,  on  his  behalf.  Later  com-  I 
plalnant  entered  into  a  contract,  the  material 
parts  of  which  read  as  follows:  "This  agree- 
ment, made  this  first  day  of  August,  A.  D. 
1892,  between  Edgar  S.  Dean,  of  Detroit,  ot 
the  first  part,  and  George  W.  Radford,  of 
the  same  place,  of  the  second  i>art,  wit- 
nesseth:  (1)  That  whereas,  by  the  will  of 
Horace  M.  Dean,  deceased,  father  of  said 
party  of  the  first  part  the  share  of  the  cs-  j 
tate  of  Horace  M.  Dean  devised  to  said  Ed- 
gar S.  Dean  is  so  limited  by  the  terms  of 
the  will  of  said  Horace  M.  Dean,  deceased, 
that  no  part  of  the  principal  comes  into  tti« 
possession   or   control    of    Bklgar    8.    Dean: 

•  •  •  (4)  whereas,  the  law  firm  of  Bowen. 
Douglas  &  Whiting  has  heretofore  filed  a  bill 
in  chancery,  in  the  circuit  court  for  the 
county  'of  Wayne,  for  the  purpose  of  obtain- 
ing construction  of  said  will;  and  (5)  where- 
as, said  party  of  the  second  part  has  ad- 
vanced one  hundred  and  eighty-five  dollars 
in  cash  to  said  first  party  with  which  to 
pay  for  the  services  of  said  Bowen,  Douglas 
&    Whiting   to    date   in    said    cause:    and 

•  •  •  (7)  whereas,  said  first  party,  for  the 
purpose  of  security  for  the  performance  of 
this  agreement,  has  conveyed  to  said  second 
party  by  quitclaim  deed  an  undivided  one- 
fifth  of  all  of  said  first  party's  Interest  in 
and  to  the  said  estate  of  Horace  M.  Dean, 
deceased:  *  *  *  It  is  also  agreed  that 
in  consideration  of  his  said  services  In  said 
cause,  said  second  party  shall  receive  said 
one-fifth  of  all  the  estate  and  property  whicA 
said  first  imrty  shall  acquire  as  the  result 
of  said  suit,  or  twenty  per  cent,  less  of  the 
proceeds  of  any  settlement  said  first  partr 
may  make  in  said  cause,  approved  by  said 
second  party,  and  Independent  of  any  In- 
come coming  to  said  first  party  under  the 
terms  of  said  will.    And  In  addition  to  the 
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above  said  second  party  1b  to  flrat  receive 
from  said  first  party  all  sums  heretofore 
advanced  by  said  second  party  as  aforesaid, 
and  which  be  may  hereafter  advance  to 
defray  the  costs  of  said  suit  as  above  pro- 
vided." 

Mr.  Badford  conducted  said  litigation  to  a 
successfol  ending.  An  opinion  In  complain- 
ant's favor  was  handed  down  in  this  court 
December  7,  1894.  Dean  v.  Mumford,  61  N. 
W.  7.  During  the  progress  of  this  litigation 
Mr.  Radford  made  many  advances  to  Mr. 
Dean  to  enable  him  to  live  and  to  aid  him 
in  his  business  operations.  On  the  14th  of 
November,  1894,  the  parties  had  a  settle- 
ment, when  they  both  agreed  there  was  due 
Mr.  Radford  $8,025,  for  which  amount  Mr. 
Dean  gave  Mr.  Radford  bis  note;  and  it  is 
Mr.  Radford's  claim  that  the  receipts  and 
vouchers  Mr.  Dean  had  given  to  him  for  the 
amounts  represented  by  this  note  were  deliv- 
ered to  Mr.  Dean  and  destroyed.  In  May, 
1895,  there  had  been  an  appraisement  and 
partltiou  of  the  estate  between  the  widow 
nnd  the  various  heirs,  and  certain  real  es- 
tate was  set  off  to  the  widow  as  dower.  It 
is  claimed  that  under  the  contract  Mr.  Rad- 
ford was  entitled  at  this  time  to  $5,875  as 
his  proportion  of  the  estate  assigned  to  the 
complainant,  exclusive  of  bis  Interest  In  the 
real  estate  assigned  to  the  widow  as  dower. 
At  this  time  260  shares  of  stock  In  the  De- 
troit White  Lead  Works,  to  which  complain- 
ant was  entitled,  appraised  at  $7,150,  were 
assigned  to  Mr.  Radford.  Receipts  were  ex- 
changed at  this  time.  On  the  2d  of  No- 
vember, 1895,  a  deed  was  drawn,  running 
from  Mr.  and  Mrs.  Dean  to  Mr.  Radford. 
The  consideration  named  therein  was  $1,000. 
The  property  described  therein  was  the  real 
estate  which  had  been  assigned  as  dower 
to  the  widow.  It  was  stated  therein  that 
the  grantors  were  the  owners  of  the  prop- 
erty tree  and  clear  of  incumbrance,  except 
the  dower  luterest  of  Mrs.  Mary  O.  Dean, 
the  mother  of  the  complainant.  This  deed 
was  acknowledged  and  delivered  tp  Mr.  Rad- 
ford December  3,  1895.  At  the  same  time 
a  mutual  release  was  signed  by  Mr.  Dean 
and  Mr.  Radford,  reading  as  follows:  "This 
release,  made  this  Od  day  of  December,  A. 
D.  1895,  between  George  W.  Radford  and 
ICdgar  S.  Dean,  both  of  the  city  of  Detroit, 
Michigan,  witnesseth:  That  the  said  par- 
ties have  this  day,  for  a  valuable  considera- 
tion, adjusted  and  settled  all  claims  and  de- 
mands which  each  Isolds  against  the  other; 
and  In  consideration  thereof  each  of  the  said 
parties,  for  himself  and  his  legal  representa- 
tives, release  and  discharge  the  other  of  and 
from  all  claims  and  demands  whatsoever 
up  to  and  inclndlng  the  said  above  date." 

It  is  the  claim  of  Mr.  Radford  that  be- 
cause of  this  settlement  and  release  at  this 
time  he  delivered  to  Mr.  Dean  vouchers  and 
notes  given  by  him  to  Mr.  Kadford.  Later 
than  this  Mr.  Radford  let  Mr.  Dean  have 
various  sums  of  money,  to  secure  the  pay- 


ment of  which  a  chattel  mortgage  was  given, 
upon  which  It  Is  claimed  there  was  due  at 
the  time  this  cause  was  decided  about  $560. 
In  June,  1902,  the  complainant  filed  this  bill 
of  complaint,  alleging  that  the  deed  of  De- 
cember 3,  1895,  was  In  fact  a  mortgage  given 
to  secure  the  payment  of  $1,000  and  Interest, 
and  that  complainant  had  caused  to  be  ten- 
dered to  Mr.  Radford  in  October,  1901,  the 
sunt  of  $1,355,  and  that  to  secure  a  later 
debt  of  $549  be  had  given  a  chattel  mort- 
gage to  Mr.  Radford,  and  that  Mr.  Radford 
claimed  the  deed  of  December  8,  1895,  was 
an  absolute  deed,  and  threatened  to  fore- 
close the  chattel  mortgage  if  complainant 
took  any  steps  to  recover  the  real  estate. 
The  bill  prayed  for  an  accounting,  and  that 
the  deed  might  be  treated  as  a  mortgage, 
and  for  an  injunction  restraining  defendant 
from  foreclosing  the  chattel  mortgage.  The 
defendant  answered  at  great  length,  claiming 
the  deed  of  December  S,  1895,  conveyed  to 
him  the  title  in  fee,  subject  to  the  dower  In- 
terest of  the  widow  of  Horace  M.  Dean, 
and  that  the  chattel  mortgage  was  a  valid 
mortgage.  The  case  was  heard  In  open 
court  The  Judge  held  that  the  deed  of  De- 
cember 8,  1895,  was  a  mortgage,  and  that 
there  was  due  from  Mr.  Dean  to  Mr.  Rad- 
ford $892.14  as  principal  and  $316.64  as  in- 
terest, and  that  upon  payment  of  that 
amount  Mr.  Radford  and  his  wife  convey  an 
undivided  Vis  of  the  property  described  In 
the  deed  to  the  complainant  He  also  de- 
creed the  chattel  mortgage  to  be  without  con- 
sideration and  void,  and  ordered  It  canceled. 

It  is  the  claim  of  complainant  that  the  de- 
cree should  have  required  the  conveyance  of 
■/it  Interest,  Instead  of  */tt,  and  for  that 
reason  complainant  lias  appealed  the  case. 
We  deem  It  unnecessary  to  discuss  this  claim, 
further  than  to  say  we  think  the  circuit 
Judge  gave  a  proper  construction  to  the  con- 
tract and  the  papera  relating  to  this  feature 
of  the  case. 

The  defendant  Oeorge  W.  Radford  claims 
the  d^ed  was  not  a  mortgage,  but  a  valid 
deed,  and  should  have  been  so  held.  He  also 
contends  that  If  treated  as  a  mortgage,  there 
Is  a  much  larger  amount  due  than  the  cir- 
cuit Judge  found.  He  also  claims  the  chat- 
tel mortgage  should  not  have  been  canceled. 
For  these  reasons  he  has  appealed.  The  con- 
sideration of  the  case  has  been  attended 
with  great  difiSculty.  Neither  party  kept 
books  of  account  tn  which  the  dealings  be- 
tween them  was  stated.  Counsel  for  defend- 
ant has  prepared  a  careful  statement  of 
what  he  claims  on  behalf  of  his  client  The 
counsel  for  complainant  on  this  branch  of 
the  case  have  contented  themselves  with 
printing  in  their  brief  the  written  opinion  of 
the  circuit  Judge.  As  before  stated,  Mr.  Rad- 
ford claims  that  at  the  times  settlements 
were  had  and  receipts  given  he  delivered  to 
Mr.  Dean  receipts  and  vouchen  showing  the 
■tate  of  the  accounts.  He  produces  in  court 
such  checks  as  he  has,  which  he  gave  to  Mr. 
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Dean.  They  cover  a  very  large  portion  of 
the  items.  The  ItemB  moat  in  dispute  be- 
tween the  parties  are  one  of  $185  mentioned 
In  the  contract  of  August  1,  1892,  an  item  of 
$500  represented  by  check  6,262,  dated  Janu- 
ary 25,  1805,  and  an  item  of  $327.69,  insur- 
ance money  paid  to  Mr.  Radford.  When  he 
decided  the  case  the  circuit  Jndgre  disallowed 
the  $185  item  and  the  $500  Item.  He  said  of 
the  item  of  $500  that,  If  there  was  a  check 
for  it,  he  had  unquestionably  done  Mr.  Rad- 
ford an  Injustice. 

We  will  take  up  the  Item  of  $185  first 
Mr.  Radford  swears  positively  that  he  let 
Mr.  Dean  have  this  money  as  stated  in  the 
contract  of  August  1,  1892;  that  Mr.  Dean 
said  he  wanted  the  money  to  pay  Bowen, 
Douglas  &  Whiting,  so  that  they  should  not 
know  from  whom  it  came.  Owing  to  the 
absence  of  a  member  of  that  firm,  settlement 
was  not  made  with  them  until  September  19, 
1892,  when  they  were  paid  $200  by  Mr.  Rad- 
ford giving  his  check  for  that  amount  Mr. 
Dean  denies  receiving  this  money.  Mr.  Rad- 
ford says  Mr.  Dean  received  it  and  used  it 
The  contract  recites  it  was  advanced.  The 
contract  contemplates  Mr.  Radford  should 
make  advance&ents.  Mr.  Dean  was  at  this 
time  needing  money.  In  addition  to  produ- 
cing the  check  of  $200,  paid  to  Bowen,  Doug- 
las &  Whiting  September  19,  1892,  one  of 
$265  Is  produced,  dated  October  8th,  for 
money  which  Dean  got;  November  28d  one 
for  $10;  November  29th  one  for  $10 — sums 
received  by  Dean;  and  other  sums  follow 
later.  There  can  be  no  serious  dispute  but 
what  the  parties  got  together  November  14, 
1894,  when  the  recollection  of  both  of  them 
ought  to  have  been  clear  as  to  this  item  of 
$185,  and  arrived  at  a  settlement  showing 
$3,025  due  Mr.  Radford,  for  which  Mr.  Dean 
gave  his  note;  and  in  his  testimony  he  says 
several  times  be  owed  Mr.  Radford  at  this 
time  $3,000,  and  claimed  it  was  paid  January 
18,  1895,  by  delivering  to  Mr.  Radford  John 
Ward's  check  of  $3,000.  We  think  it  fairly 
certain  Mr.  Dean  received  the  $185. 

The  $500  item  is  evidenced  by  check  6,262 
■for  that  amount,  delivered  by  Mr.  Radford  to 
Mr.  Dean.  Mr.  Dean  admits  he  had  the 
money,  and  paid  It  to  Larabee  &  Froncrook 
on  account  of  lots  he  had  bought  of  them. 
He  says  he  had  the  money  In  the  bank,  and 
when  he  wanted  to  get  the  $500  the  bank 
was  closed,  and  would  not  open  until  6 
o'clock,  and  for  that  reason  he  got  the  check 
from  Mr.  Radford;  that  when  the  bank 
opened  at  6  o'clock  he  got  the  money  and 
paid  it  to  Mr.  Radford,  who  put  it  in  his 
vault  and  kept  it  there  that  night;  that  he 
delivered  It  in  the  presence  of  Mr.  Race. 
Mr.  Race  was  sworn  as  a  witness,  and  has 
no  recollection  of  such  a  transaction.  Mr. 
Radford  swears  positively  It  did  not  occur. 
We  think  he  should  be  charged  with  this 
item. 

As  to  the  insurance  Item,  defendant  says 
complainant  was  credited  with  it,  and  pro- 


duces checks  showing  where  It  was  paid  oat 
Complainant  admits  it  was  paid  out  as  stat- 
ed, but  claims  he  got  no  credit  for  it  It 
cannot  be  demonstrated,  from  the  state  of 
the  acconnt  as  disclosed  by  the  record,  what 
the  fact  is.  Defendant  has  produced  checks 
aggregating  $10,466.74.  He  also  claims  that 
exclusive  of  the  item  of  $185  which  we  have 
already  considered,  he  paid  to  Mr.  Dean  six 
items  for  cash  paid  to  Mr.  Dean,  aggregat- 
ing $251.90,  and  that  there  were  sundry  oth- 
er charges  for  average  Interest  on  balances 
due  him  and  services  not  embraced  in  the 
contract  for  which  amounts  settlements 
were  agreed  upon,  aggregating  $1,243.82,  and 
that,  after  allowing  all  credits  to  which  Mr. 
Dean  is  entitled,  including  the  insurance  of 
$327.69,  there  is  a  balance  in  Mr.  Radford's 
favor  of  upwards  of  $2,000.  We  think  that 
the  evidence  is  fairly  clear  that  in  the  deal- 
ings subsequent  to  the  giving  of  the  deed  of 
December  S,  1895,  and  prior  to  the  compu- 
tation of  the  amount  due  on  the  chattel  mort- 
gage In  September,  1901,  made  by  Mr.  Morse, 
of  which  computation  the  complainant  had 
full  knowledge,  this  item  of  Insurance  mon- 
ey, $327.69,  received  September  20,  1897,  was 
accounted  for. 

Troublesome  as  the  foregoing  questions 
have  been,  we  come  now  to  two  even  more 
difficult  ones:  (a)  What  was  the  considera- 
tion of  the  deed?    (b)  Was  it  a  mortgage? 

The  deed  recites  the  consideration  to  be 
$1,000.  Mr.  Dean  swears  that  was  the 
amount  and  he  produces  a  paper,  which  his 
counsel  say  was  delivered  to  him  by  mis- 
take, in  the  handwriting  of  Mr.  Radford, 
commencing:  "Detroit  Mich.,  188 — .  In  ac- 
count with  George  W.  Radford,  attorney," 
etc.  Then  follows,  commencing  with  May 
81,  1895,  12  dWerent  charges,  and  then  the 
following,  under  date  of  December  4,  1803: 
"By  deed  of  dower  reversion,  $1,000."  Then 
follows  20  charges,  aggregating  nearly  $1,- 
700.  Mr.  Morse,  a  reputable  attorney,  then 
in  the  employ  of  Mr.  Radford,  now  dead, 
who  drew,  the  deed,  testifies  that  the  consid- 
eration was  a  cancelment  of  the  balance  due 
from  Mr.  Dean,  which  he  understood  was 
$1,000  or  $1,200,  and  $600  to  be  paid  to  him 
by  Mr.  Radford,  which  was  afterwards  paid. 
He  also  says  the  amount  of  the  considera- 
tion named  in  tiie  deed  was  fixed  by  Mr. 
Dean.  Mr.  Radford's  testimony  is  substan- 
tially the  same  as  that  of  Mr.  Morse,  except 
that  he  puts  the  amount  due  to  him  several 
htftidred  dollars  higher  than  does  Mr.  Morse. 
He  also  says  he  had  no  knowledge  of  the 
amount  named  as  the  consideration  In  the 
deed  until  It  was  delivered  to  him.  Human 
recollection  after  a  long  interval  of  time  Is 
so  faulty  that  we  are  inclined  to  give  great 
weight  to  the  written  memorandum.  That 
made  by  Mr.  Morse  In  the  deed  states  It  to 
be  $1,000.  The  memorandum  made  by  Mr. 
Radford  as  of  December  4,  1895,  the  next 
day  after  the  deed  was  delivered  to  Wm, 
reads:  "By  deed  of  dower  reversion,  $1,000." 
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We  tbjnk  these  written  memorandums 
should  control. 

We  now  come  to  a  consideration  of  the 
question,  should  the  paper  be  regarded  as  a 
mortgage?  Mr.  Dean  says  it  was  so  under- 
stood. Miss  Doolittle  was  of  that  Impres- 
sion, though  her  testimony,  standing  alone, 
would  have  little  value.  Mr.  Morse  and  Mr. 
Radford  both  say  Mr.  Dean  sold  the  prop- 
erty, and  that  the  deed  was  not  Intended 
to  be  a  mortgage.  In  reaching  a  conclusion. 
It  is  well  to  consider  the  value  of  the  prop- 
erty and  the  situation  of  the  parties.  We 
have  already  reached  the  conclusion  that  the 
consideration  was  $1,000.  The  assessed  val- 
uation of  all  the  property  described  in  the 
deed  was  $32,800.  At  the  time  the  deed  was 
made  Mr.  Dean  delivered  to  Mr.  Radford  a 
statement  from  Larabee  &  Froncrook,  real 
estate  men,  estimating '  the  property  to  be 
worth  $GO,500.  In  the  appraisal  of  the  es- 
tate of  Horace  M.  Dean,  made  by  men  fa- 
miliar with  real  estate,  when  it  was  assigned 
to  the  widow  as  dower,  it  was  called  worth 
$57,000.  We  think  a  great  preponderance  of 
the  testimony  shows  It  was  worth  at  least 
$57,000.  Upon  this  basis  */tt  would  be 
worth  $9,120  It  has  been  made  clear  that 
the  */at  of  the  land  is  subject  to  the  dower 
of  Mary  C.  Dean.  She  was  64  years  old  at 
this  time.  We  do  not  know  of  any  proper 
method  of  computation  which  will  reduce 
the  value  of  real  estate,  worth  $9,120  if  no 
dower  Interest  therein  existed,  to  $1,000  be- 
cause of  a  dower  Interest  possessed  therein 
by  a  woman  54  years  old.  It  should  not  be 
forgotten  that  the  relationship  of  client  and 
attorney  existed  between  these  parties.  Both 
Mr.  Morse  and  Mr.  Radford  say,  when  this 
deed  was  made,  Mr.  Dean  was  in  straitened 
circumstances,  and  give  that  as  a  reason  why 
be  was  anxious  to  sell  the  land.  In  any  as- 
pect of  the  case  we  think  this  deed  ought  to 
be  treated  as  a -mortgage,  upon  which  there 
is  due  as  principal  $1,000  and  interest  from 
date.  A  careful  examination  of  the  record 
leads  us  to  the  belief  that  there  was  due  on 
tbe  chattel  mortgage  September  28,  1901, 
$559.74,  no  part  of  which  has  been  paid. 
That  part  of  the  decree  which  canceled  tbe 
chattel  mortgage  should  be  set  aside. 

The  decree  is  reversed,  and  one  will  be  en- 
tered here  In  accordance  with  this  opinion. 
The  other  Justices  concurred. 


REIDER  et  al.  v.  WAI/Z  et  al. 
(Sopreme  Court  of  MinnesoU.     Dec.  9,  1004.) 

EQUITT—P«OC«DUBB— FINDING    OF    JtJBT. 

1.  In  this,  an  equitable  action,  a  special  ques- 
tion was  submitted  to  a  jur^,  and  a  verdict 
thereon  in  favor  of  the  plaintiffs  was  returned.' 
The  trial  court,  on  its  own  motion,  set  aside 
tbe  verdict  and  ordered  judgment  lor  tbe  de- 
fendants.   Held  error. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Otter  Tail 
County;   L.  h.  Baxter,  Judge. 


Action  by  George  Reider  and  Anthony 
Reider,  administrators  of  the  estate  of  Cath- 
erine Reider,  deceased,  against  Michael  Walz 
and  others.  Judgment  for  defendants,  and 
plaintiffs  appeal.     Reversed. 

M.  J.  Daly,  for  appellants.  J.  W.  Mason 
and  Winter  &  Evans,  for  respondents. 

START,  0.  J.  The  complaint  alleged, 
with  other  matters,  that  on  October  26,  1895, 
the  plaintiff  George  Reider  was  the  owner 
and  In  the  possession  of  the  premises  de- 
scribed in  the  complaint,  and  that  he  and 
his  wife  on  that  day  made  and  delivered  to 
the  defendant  Lizzie  Walz  a  deed  of  the 
premises,  absolute  in  Its  terms,  but  In  fact 
Intended  by  the  parties  thereto  as  a  mort- 
gage to  secure  the  payment  of  the  sum  of 
$1,095.80  to  tbe  defendant  Michael  Walz, 
the  husband  of  the  grantee,  due  blm  for 
money  advanced  by  him  to  tbe  grantors  to 
redeem  the  premises  from  a  prior  mortgage 
and  a  certain  other  debt  then  owing  to  him 
by  them,  amounting  in  all  to  the  sum  of 
$1,200;  that  the  deed  was  duly  recorded  In 
the  office  of  the  register  of  deeds  of  the  proper 
I  county;  the  plaintiffs  have  been  at  all  times 
I  In  the  actual  possession  of  the  premises,  and 
I  ever  since  the  maturity  of  the  mortgnge  in- 
j  debtednesB  have  been  ready,  willing,  and 
I  able  to  pay  the  same — and  prayed  that  the 
I  deed  be  adjudged  to  be  a  mortgage,  and  they 
]  be  permitted  to  redeem  the  premises  from 
I  tbe  mortgage  lien.  Tbe  defendants  made 
i  separate  answers;  each  denying,  in  effect, 
I  that  the  deed  was  intended  as  a  mortgage, 
and  alleged  that  It  was  in  fact  what  it  pur- 
ports to  be — an  absolute  deed  of  the  prem- 
ises. The  cause  was  tried  by  the  court  and 
jury.  The  issue  as  to  the  intention  of  tbe 
parties  in  making  the  deed  was  submitted 
to  the  jury.  The  issue  which  was  for  the 
jury  was  determined  in  accordance  with  the 
question  and  answer  following:  "Question. 
Was  the  deed  executed  by  George  Reider, 
the  plaintiff  herein,  and  his  wife,  Catherine 
Reider.  to  Lizzie  Walz,  one  of  the  defend- 
ants herein,  on  the  26tii  day  of  October,  A. 
D.  1895,  and  referred  to  in  the  complaint  in 
this  action  as  having  been  recorded  on  tbe 
29th  day  of  October.  A.  D.  1895,  in  the  of- 
fice of  the  register  of  deeds  In  and  for  said 
Otter  Tail  county.  In  Book  forty-one  (41)  of 
Deeds,  on  page  193,  executed  as  a  mortgage 
to  secure  money  due  said  defendant  Michael 
Walz  from  said  plaintiff?  Answer.  Yes." 
Thereafter  the  trial  judge  made  his  findings 
of  fact  and  conclusions  of  law,  wherein, 
without  notice  and  on  his  own  motion,  he 
set  aside  the  verdict  of  the  jury,  and  found, 
in  effect,  that  the  deed  was  not  made  for 
the  purpose  of  securing  an  Indebtedness  due 
to  the  defendant  Michael  Walz,  but,  on  the 
contrary,  that  it  was  made  and  intended  to 
be  made  and  to  operate  as  a  deed  lu  fee  sim- 
ple of  the  premises  In  question.  As  a  con- 
clusion of  law,  he  directed  judgment  for  tbe 
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defendants  on  the  merita,  which  was  entered, 
and  from  It  the  plaintiffs  appealed. 

The  controlling  point  raised  by  the  assign- 
ment of  errors  is,  did  the  trial  court  err  In 
so  setting  aside  the  verdict  of  the  jury?  We 
answer  the  question  in  the  sfBrmatiTe.  The 
finding  of  the  Jury  In  this  case  was  not  sim- 
ply  advisory,  which  the  court  might  reject 
in  Its  discretion,  and  dispose  of  the  cause 
without  reference  to  it.  A  verdict  of  a  jury 
upon  specific  questions  of  fact  submitted  to 
them  In  an  equity  action  Is  as  tdndlng  on 
the  court  as  a  general  verdict  In  a  legal  ac- 
tion, and  It  is  subject  to  the  same  rules  as 
to  setting  It  aside  for  insufficiency  of  evi- 
dence. Marvin  v.  Dutcher,  26  Minn.  891,  4 
N.  W.  685;  Plnney's  Will,  27  Minn.  280,  6 
N.  W.  791,  7  N.  W.  144;  Niggeler  v.  Maurln, 
34  Minn.  118,  24  N.  W.  S69.  Now,  the  ac- 
tion of  the  trial  court  In  setting  aside  the 
verdict  and  ordering  judgment  for  the  de- 
fendants, aside  from  the  fact  that  It  was 
done  on  its  own  motion,  whereby  both  par-- 
ties  were  deprived  of  an  opportunity  to  be 
heard  on  the  question,  was  obviously  erro- 
neous. The  evidence  as  disclosed  by  the 
record  does  not  make  a  case  justifying  such 
drastic  relief.  We  refrain  from  discussing 
the  evidence,  as  there  must  be  a  new  trial. 
The  plaintiffs,  however,  claim  that  they  are 
entitled  to  judgment  In  this  court  in  their 
favor  to  the  effect  that  the  deed  was  a 
mortgage,  and  that  they  be  permitted  to  re- 
deem. There  are  several  reasons  why  this 
cannot  be  done.  The  finding  was  not  sim- 
ply Ignored,  but  set  aside,  and  a  finding 
made  by  the  court,  which,  if  it  stands,  would 
entitle  the  defendants  to  judgment  Again 
to  enter  Judgment  for  the  plaintiffs  would  be 
an  injustice  to  the  defendants.  They  were 
in  no  manner  responsible  for  the  action  of 
the  court,  and  ought  not  to  be  deprived  of 
an  opportunity  of  moving  to  set  aside  the 
verdict  and  tot  a  new  trial.  If  they  bad 
made  a  motion  for  Judgment,  instead  of  an 
alternative  motion  for  Judgment  or  a  new 
trial,  they  could  not  complain  if  they  were 
held  to  their  election.  But  they  did  neither, 
[t  is  not  quite  clear,  from  a  strict  legal  stand- 
point; Just  what  order  should  be  made  in 
this  case.  But  after  a  consideration  of  the 
matter,  we  have  reached  the  conclusion  that 
the  only  practical  way  of  doing  Justice  to 
both  parties  is  to  reinstate  them  In  the  po- 
sition they  were  in  at  the  commencement  of 
the  trial.  Therefore  the  Judgment  must  be 
reversed,  the  findings  of  the  trial  court  set 
aside,  and  a  new  trial  granted. 

So  ordered. 


riSCHBR  V.  MALCnOW  et  al. 
(Snpreme  Conrt  of  MInneoota.     Dec.  2.  1004.) 

MUTDAI.   BENEFIT   ASSOCIATIONS— BENKFI- 
CIABIKS—OBPIIANB— WAIVES. 

1.  The  rules  of  defendant  society,  an  unincor- 
porated mutual  insurance  association,  whose 
meobership  was  confined  exclusively  to  moth- 


ers, provided  that  npon  the  death  of  a  memiMr 
the  society  would  pay  to  the  widower  or  or- 
phans of  the  deceased  member  a  certain  ssm, 
and  that  the  beneficiary  in  the  certificate  of 
merabcrship  might  be  changed  by  a  member  on 
compliance  with  the  rules  of  the  association. 
It  Is  held  (1)  that  the  word  "orphans,"  as  ased 
In  the  rules  of  the  association,  was  intended  is 
the  sense  of  "children,"  and  not  in  the  strict 
legal  sense  of  orphans;  and  (2)  that  die  bene- 
ficiary in  the  certificate  Involved  In  this  caie 
was  chan^d  with  the  consent  of  the  officers  of 
the  association,  who  waived  a  foil  compliance 

>  with  the  rules  of  the  association.  It  is  further 
held  that  the  society  could  waive  compliance 
with  such  rules. 

i      (Syllabus  by  the  Court) 

Appeal  from  Municipal  Court  of  Mlnne- 
I  spoils;  H.  D.  Dickenson,  Judge. 
I      Action  by  Henry  Fischer  against  Robert 
I  Malchow  and  others.     Verdict  for  defend- 
I  ants,  and  plaintiff  appeals.    Affirmed. 

A.  0.  MIddelstadt  for  appellant    Albert 
i  Schaller,  for  respunoents. 

I  BROWN,  J.  On  April  1,  180S,  Carolhie 
!  Allison,  a  widow,  became  a  member  of  de- 
I  fendant  society,  an  unincorporated  matnal 
I  Insurance  association,  and  there  was  Issued 
I  to  her  a  certificate  of  membership,  which 
designated  her  two  sons,  Richard  and  Robert 
Malchow,  as  beneficiaries.  She  subseqnently 
married  the  plaintiff  herein,  and  thereafter 
caused  a  change  to  be  made  in  the  bene- 
ficiary certificate  by  designating  the  plaintiff, 
her  husband,  as  such,  and  omitting  the  two 
sons.  She  thereafter  died,  and  plalntlfl 
brought  this  action  against  the  society  to  re- 
cover the  amount  of  the  Insurance.  $500. 
A  few  days  prior  to  her  death  she  again 
caused  her  certificate  of  membership  to  be 
changed,  so  far  as  the  beneficiary  was  con- 
cerned, by  the  Issuance  of  a  new  certificate 
designating  her  son  Robert  Malchow  as  sole 
beneficiary.  The  society  paid  the  money  In- 
to court  and  the  controversy  In  the  action  Is 
between  plaintiff,  the  widower,  and  the  son 
Robert,  designated  as  ben^dary  In  the  last 
certificate  issued  to  the  deceased  In  her  life- 
time. 

The  rales  and  regulations  of  the  associa- 
tion provide  that  at  the  death  of  a  member 
i  in  good  standing  the  snrvlvlng  widower  or 
orphans,  or,  if  such  did  not  exist  the  person 
who  was  authorised  to  receive  the  same, 
shonld  be  paid  as  many  dollars  as  there  were 
members  In  the  life  Insurance  branch  of  the 
association,  providing  the  sum  did  not  exceed 
$600.  It  appears  that  Robert  Malchow,  the 
beneficiary  named  in  the  last  certificate  o( 
membership  issued  to  deceased,  was  at  the 
time  of  his  mother's  death  28  years  of  age; 
and  It  Is  contended  by  plaintiff  that  he  was 
not  an  orphan,  though  it  appears  that  his 
father  was  dead,  within  the  meaning  of  the 
rules  of  the  association,  and  was  therefore 
not  entitled  to  receive  the  money  due  from 
the  association;  that  plaintiff,  the  widower. 
Is  alone  entitled  to  it  notwithstanding  the 
membership  certificate  directed  its  payment 
to  the  son.    We  are  imable  to  concur  In  this 


Digitized  by 


Google 


MlBBi) 


JBNSWOLD  T.  MINXJBSSOTA  OANAL  00. 


603 


Tlev.  The  association  Is  composed  of  moth- 
ers, and  the  purpose  of  the  Insurance  fea- 
ture of  the  organization  was  to  provide  at 
the  death  of  members  for  the  surviving  hus- 
band and  children.  The  rules  and  regula- 
tions were  drawn,  not  bj  a  skilled  legal 
luund.  hot  evidently  by  members  of  the  as- 
sociation; and  It  Is  apparent  that  the  word 
"orphans"  was  nsed  therein  in  the  sense  of 
"children,"  and  not  In  the  strict  legal  sense 
of  orphans.  A  child  might  cease  to  he  an 
orphan,  within  the  strict  meaning  of  the  law, 
on  arriving  at  his  majority  or  on  becoming 
married,  but  be  would  never  cease  to  be  the 
cbild  of  his  mother,  to  whatever  age  he  might 
live;  and  It  Is  fair  to  assume  that  the  moth- 
ers who  prepared  and  adopted  the  rule  re- 
ferred to  did  not  Intend  to  disinherit  their 
children  If  of  age  at  the  time  of  their  death. 

It  Is  also  contended  by  plaintiff  that  the 
change  of  the  beneficiary  from  him  to  the  son 
tras  not  made  in  accordance  with  the  rules 
of  the  association,  and  was  Ineffectual,  not 
only,  as  claimed,  because  the  son  was  not 
at  the  time  an  orphan,  bat  because  the  rules 
of  the  association  were  not  complied  with. 
Section  4,  art  8,  of  such  rules,  provides  that 
any  member  who  wishes  to  change  .the  bene- 
Sciary  named  in  the  certificate  of  member- 
ship may  do  so  in  the  manner  therein  pre- 
scribed. Whether  the  rules  were  strictly 
compiled  with  In  this  case  Is  not  of  first  Im- 
portance. The  fact  remains  that  a  change 
nf  beneficiary  was  in  fact  made  with  the 
nonsent  of  the  officers  of  the  association,  and 
It  does  not  lie  with  plaintiff  to  urge  that 
the  rules  of  the  association  were  not.  In  ef- 
fecting the  change,  fully  compiled  with.  The 
rules  were  made  for  the  benefit  of  the  amo- 
ciation  and  to  protect  It,  and  not  beneficia- 
ries or  others  claiming  the  money  to  be  paid 
upon  the  death  of  a  member.  It  was  clearly 
within  Its  power  to  waive  a  strict  compliance 
with  the  rales  providing  for  a  change,  and 
In  the  case  at  bar,  by  the  Issuance  of  the  new 
certificate,  by  which  the  beneficiary  was 
changed  from  plaintiff  to  the  son,  the  asso- 
ciation did  waive  compliance  with  Its  rules. 
Delaney  v.  Delaney,  175  111.  187,  61  N.  B. 
'Ml.  Plaintiff  had  no  vested  Interest  In  the 
money  to  be  paid  under  the  certificate.  The 
contract  was  between  deceased  and  the  as- 
sociation, and  expressly  conferred  upon  her 
the  right  to  effect  a  change  of  beneficiary  at 
any  time  she  mlgbt  think  proper  to  do  so. 
The  members  clearly  had  the  right  to  desig- 
nate either  their  husbands  or  cbUdr«i  as 
beneficiaries. 

Order  affirmed. 


JBNSWOLD  T.  MINNESOTA  OANAL  CO. 

•t  al. 
(Supreme  Court  of  Minnesota.     Dec.  2,  1004.) 

DELUfQUKKT    TAZKS— SALC— BEDEUFTIOM  —  NO- 
TICE. 

1.  The  expression  "delinquent  taxes,"  as  used 
in  sabdiviaion  8,  |  1602,  Oen.  St  1894,  relating 


to  the  amount  reaulred  to  redeem  from  tax 
sales,  construed,  and  held  to  mean  all  taxes  that 
are  overdue  and  unpaid  in  fact. 

2.  Delinquent  taxes  do  not  lose  their  identit; 
as  such,  within  the  meaning  of  that  statute, 
from  the  fact  that  the  land  against  which  they 
are  assessed  was  regularly  sold  at  a  tax  sale, 
and,  for  want  of  a  purchaser,  bid  in  for  the 
state. 

3.  They  remain  delinquent  until  actually  paid 
to  the  county  treasurer  either  by  the  landowner, 
the  purchaser  at  a  tax  sale,  or  by  an  assignee 
of  the  state. 

4.  A  notice  of  expiration  of  redemption  which 
fails  to  inclnde  in  the  statement  of  the  amount 
required  to  redeem  the  amount  for  which  the 
land  was  thus  bid  In  for  the  state  is  fatally 
defective. 

(Syllabus  by  the  Court) 

Appeal  from  District  (Jourt,  Carlton  Coun- 
ty;  Homer  B.  Dlbell,  Judge. 

Action  by  Henry  J.  Jenswold  against  the 
Minnesota  (3anal  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 


John  Jenswold,  Jr.,  for  appellant 
Lord,  for  req;>ondents. 


H.  S. 


BROWN,  J.  Action  to  determine  adverse 
claims  to  certain  real  property.  In  which  de- 
fendants had  judgment,  and  plaintiff  ap- 
pealed. 

The  short  facts  are  as  follows:  On  March 
22,  1897,  a  tax  Judgment  was  duly  entered 
against  the  land  In  question  for  the  taxes  of 
1895.  On  May  S,  1897,  at  the  tax  sale  for 
that  year,  the  same  was,  for  want  of  a  pur- 
chaser, bid  In  for  the  state;  and  on  August 
25,  1890,  the  state  assigned  its  right  to  plain- 
tiff. At  the  time  the  assignment  was  made, 
plaintiff  paid  the  taxes  for  the  years  189U 
and  1807,  and  there  is  no  controversy  as  to 
the  validity  of  the  proceedings  leading  up 
to  the  assignment  to  him.  The  taxes  for  the 
year  1898  became  delinquent  on  the  first 
Monday  in  January,  1900,  and  Judgment  was 
subsequently  entered  for  the  taxes  of  that 
year,  and  It  remained  unpaid  and  unsatis- 
fied at  the  time  plaintiff  gave  notice  of  the 
expiration  of  redemption.  In  June,  1000.  In 
fact  the  taxes  for  that  year  have  never  been 
paid  to  the  state.  Thereafter,  and  while  the 
land  was  so  held  by  the  state  under  the  tax 
sale  of  that  year,  plaintiff  caused  to  be  Issued 
a  notice  of  expiration  of  redemption,  and 
the  question  for  decision  Is  the  sufficiency 
of  that  notice.  The  notice  stated  as  the 
amount  required  to  redeem  the  amount  paid 
by  plaintiff  for  the  assignment  and  the  sub- 
sequent taxes  paid  by  bim  for  the  years 
189G  and  1897,  but  did  not  Include  the  taxes 
for  the  year  1898,  which  stood  at  the  time, 
under  the  tax  sale  for  that  year,  in  the  name 
of  the  state.  The  question  is,  does  the  right 
which  the  state  acquired  at  the  sale  for 
the  taxes  of  1898,  when  it  bid  In  the  prop- 
erty in  question  for  the  taxes  of  that  year. 
In  default  of  a  purchaser,  come  within  the 
meaning  of  "unpaid  delinquent  taxes,"  ns 
used  In  the  third  subdivision  of  section  1602, 
Gen.    St    1894?    That   statute,   referring   to 
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the  subject  of  redemption  from  tax  sale, 
provides  that.  If  the  land  sought  to  be  re- 
deemed shall  have  been  sold  to  a  purchaser, 
the  party  desiring  to  make  redemption  shall 
pay  the  amount  paid  by  such  purchaser,  -nrlth 
Interest,  and,  If  he  shall  have  paid  any  sub- 
sequent taxes,  penalties,  or  costs,  the  amount 
so  paid  by  him,  with  Interest  from  the  date 
of  paying  the  same,  "and  all  unpaid  de- 
linquent taxes,  Interest,  costs  and  penalties 
accruing  subsequent  to  such  sale."  The  con- 
tention of  appellant  is  that  the  taxes  for  the 
year  1808,  by  the  sale,  lost  their  character  of 
delinquent;  within  the  meaning  of  the  stat- 
ute, and  he  was  not  required,  within  the 
purpose  and  meaning  of  the  statute,  to  pay 
the  same  in  order  to  effect  redemption,  and 
therefore  that  it  was  unnecessary  to  Include 
the  taxes  for  that  year  in  the  notice  of  ex- 
piration of  redemption.  This  contention 
would  be  sound,  undoubtedly,  if  the  land  had 
been  sold  to  an  'actual  purchaser  at  the  sale, 
for  in  that  case  the  state  would  receive  Its 
money;  and  It  might  be  sustained  by  a 
literal  or  strict  Interpretation  of  the  statute. 
But  to  give  effect  to  the  object  of  the  law, 
viz.,  to  secure  payment  to  the  state  of  its 
revenues,  it  must  be  construed  to  require 
parties  seeking  to  redeem  to  pay  all  prior 
delinquent  taxes  not  then  paid  into  the 
treasury,  whether  they  remain  upon  the  rec- 
ords as  unpaid,  or  as  having  been  bid  in  for 
the  state  at  a  tax  sale.  Bo  long  as  they  re- 
main unpaid  in  fact,  either  by  the  landown- 
er, the  purchaser  at  a  tax  sale,  or  the  as- 
signee, where  the  land  is  bid  in  for  the  state, 
and  its  rights  are  subsequently  assigned, 
they  are  delinquent,  within  the  meaning  of 
the  statute.  In  the  case  at  bar  the  taxes 
for  the  year  1898  have  never  been  paid;  no 
purchaser  came  forward  at  the  sale  to  buy 
the  land;  and  the  state  was  compelled,  for 
want  of  a  purchaser,  to  bid  in  the  property. 
The  taxes  were  as  much  delinquent  after  as 
before  the  sale.  They  were  overdue  and  un- 
paid, and  came  fairly  within  the  meaning 
of  the  statute,  for  "delinquent,"  as  used 
therein  on  this  subject,  can  mean  nothing 
more  than  overdue  and  unpaid.  While  this 
question  was  not  directly  presentied  in  the 
case  of  Midland  Co.  v.  Eby  (Minn.)  93  N. 
W.  707,  the  general  tenor  of  that  opinion 
Is  against  appellant's  contention,  and  fairly 
In  point,  to  the  effect  that,  notwithstanding 
the  fact  that  the  land  stood  upon  the  records 
In  the  auditor's  ofBce  as  bid  in  for  the 
state  for  the  taxes  of  1898,  the  amount  there- 
of should  have  been  included  in  the  notice 
of  expiration  of  redemption.  See,  also, 
Roessler  v.  Romer  (Minn.)  99  N.  W.  800. 

This  result  may  not  be  in  strict  harmony 
with  some  expressions  in  opinions  cited  by 
counsel  for  appellant,  bnt  the  precise  ques- 
tion here  before  the  court  was  not  involved 
in  any  of  the  cases  referred  to,  and  what 
was  said  in  those  opinions  w.ts  with  refer- 
ence to  facts  then  before  the  courL 

Judgment  affirmed. 


HAWVBR  et  si.  T.  INGALLS  et  aL 
(Supreme  Court  of  Minnesota.    Dec.  2.  1901) 

SAUB— ACTION   FOB  PRICE— P ATMBNIV-APPLICA - 
TION— KVin«SCK. 

1.  In  an  action  to  recover  for  goods  sold  and 
delivered,  in  which  the  defense  of  payment  was 
pleaded  by  defendant,  the  evidence  is  held  snffi- 
cient  to  sustain  the  verdict  of  the  jury. 

2.  Certain  assignments  of  error  held  not  well 
taken. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Otter  Tall 
County;    L.  L.  Baxter,  Judge. 

Action  by  M.  D.  Hawver  and  O.  R.  Haw- 
ver  against  Rachel  P.  Ingalls  and  B.  R.  In- 
galls.  Judgment  for  defendants.  Plaintiffs 
appeal.    Affirmed. 

Chas.  S.  Marden,  for  appellants.  E.  P. 
Sanborn,  for  respondents. 

BROWN,  J.  Action  to  recover  for  goods 
sold  and  delivered,  in  which  defendants  bad 
Judgment,  and  plaintiffs  appealed. 

The  action  was  one  to  recover  a  balance 
alleged  to  be  due  from  defendants  for  cer- 
tain lumber  sold  and  delivered  to  them  by 
plaintiffs.  •  The  defense  was  payment.  The 
Jury  found  in  favor  of  defendants,  to  the 
effect  that  plaintiffs'  claim  had  been  paid  in 
full.  The  only  question  presented  on  this 
appeal  is  whether  the  evidence  is  clearly  and 
palpably  against  the  verdict  of  the  Jury. 
Our  examination  of  the  evidence  leads  to 
the  conclusion  that  the  verdict  must  be  sus- 
tained. The  action  has  been  twice  tried 
upon  the  same  issues^  resulting  on  each  trial 
in  a  verdict  for  defendants.  Additional  force 
is  given  to  the  last  verdict  by  its  approval 
by  the  trial  court  in  denying  a  new  trial. 
There  is  no  doubt  about  the  correctness  of 
the  proposition  of  law  relied  upon  by  appel- 
lants to  the  effect  that,  wtnire  a  pajrment  is 
made  by  a  debtor  to  bis  creditor,  who  baa 
more  than  one  demand  against  him,  and  no 
directions  are  given  upon  which  demand  to 
apply  the  same,  the  creditor  may  apply  it 
upon  either.  But  the  evidence  in  the  record, 
while  not  so  clear  as  might  be  desired,  was 
sufficient  to  take  the  case  to  the  Jury  on 
the  question  whether  the  several  payments 
claimed  to  have  been  made  by  defendants 
were  in  fact  made,  and  whether,  at  the  time 
they  were  made,  defendants  directed  that 
they  be  applied  upon  the  account  in  question. 
While  defendants  were  Indebted  to  plaintiffs 
on  other  obligations  at  the  time  the  varlons 
payments  are  claimed  to  have  been  made, 
none  save  the  account  In  question  were  then 
due.  And  if  defendants  had  not  directed  tlie 
application  of  the  payments  as  claimed  by 
them,  It  Is  not  clear  but  what  plaintiffs 
would"  have  been  required,  as  a  matter  of 
law,  to  apply  them  upon  the  debt  which  was 
due  at  the  time  they  were  made.  The  fur- 
ther contention  that  the  parties  had  an  ac- 
counting and  settlement  subsequent  to  the 
time  these  payments  were  made,  and  that 
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defendants  aeqalesced  In  an  application  of 
Bome  of  them  upon  other  debts,  was  a  fair 
question  for  the  Jury  to  determine;  and 
the  evidence  la  not  so  concluslye  in  plain- 
tiffs* favor  on  that  contention  as  to  warrant 
U8  In  reversing  the  case. 

We  have  examined  all  the  other  assign- 
ments of  error,  and  find  no  reason  for  re- 
versing the  Judgment,  and  it  Is  affirmed. 


GRAY  CLOUD   LAND   00.   v.   SBCUEITY 
TRUST  CO.  et  aL 

SAME  V.  CLAY  et  al. 

(Supreme  Court  of  Minnesota.     Dec.  2,  1904.) 

KEAX    AOnON— NIW   TBIAL— RES    JUDICATA. 

1.  Gahre  v.  Berry,  81  N.  W.  537,  79  Minn. 
20,  and  Finnegan  v.  Brown,  84  N.  W.  343,  81 
Minn.  506,  to  the  effect  that,  in  determining 
the  question  whether  an  action  is  one  in  which 
either  party  ia  entitled  to  a  second  trial  under 
the  statutes  as  a  matter  of  right,  the  substance 
of  the  action,  as  disclosed  by  the  pleadings,  and 
not  its  form,  controls,  followed  and  applied. 

2.  If  the  title  and  right  to  the  possession  of 
land  be  involved  in  the  action,  either  party  is 
entitled  to  a  second  trial,  even  though  other 
issues  are  presented  by  the  pleadings  upon 
which  both  are  concluded  by  the  first  trial. 

(Syllabus  by  the  Court) 

Appeals  from  District  Court,  Washington 
County;    W.  G.  Wllllston,  Judge. 

Action  by  the  Gray  Cloud  Laud  Company 
against  the  Security.  Trust  Company  and  oth- 
ers. From  an  order  denying  defendants'  mo- 
tion to  strike  from  the  flies  plalntifl's  demand 
for  a  second  trial,  the  Security  Trust  (3om- 
jMtny  appeals.    Affirmed. 

See  94  N.  W.  562,  and  95  N.  W.  588. 

Durment  &  Moore  and  Ambrose  Tlghe,  for 
appellant  Cbilds,  Edgerton  &  Wickwlre  and 
BuIllTan  &  Manwarlng,  for  respondents. 

BROWN,  jr.  Appeal  from  an  order  deny- 
ing defendant's  motion  to  set  aside  and 
strike  from  the  flies  of  the  court  plalntifTs 
demand  for  a  second  trial  of  the  action.  Tlie 
only  question  presented  is  whether  the  action 
is  one  in  which  the  plaintiff  was,  under  the 
statutes,  entitled  to  a  second  trial  as  a  mart- 
ter  of  right,  the  action  having  been  once  tried, 
resulting  in  a  Judgment  for  defendant  In 
determining  this  question  we  must  look  to  the 
substance  of  the  action  as  disclosed  by  the 
pleadings,  and  not  to  its  form;  and  if  In  fact 
it  is  one  in  trhlch  the  plaintiff  seeks  to  recover 
tbe  possession  of  land,  though  other  issues 
may  be  presented,  the  right  to  a  second  trial 
exists.  Gahre  v.  Berry,  79  Minn.  20,  81  N. 
W.  537;  Finnegan  v.  Brown,  81  Minn.  608,  84 
N.  W.  348.  With  this  rule  in  mind,  we  ex- 
amine the  complaint,  and  find  allegations  to 
the  efCect   ttiat   plaintiff  was   on   a   certain 

?  Z.  Sm  N«W  Trial,  vol.  37,  CSDt.  Dig.  n  S«,  3t4. 


date  the  owner  In  fee  simple  and  possessed 
an  absolute  estate  of  inheritance  in  tbe  land 
which  Is  described  therein;  that  it  was  at 
that  time  In  possession  of  the  same;  and 
that  in  the  year  1894  or  1895  defendant  Se- 
curity Trust  Company  wrongfully  and  un- 
lawfully entered  upon  the  land  while  so  in 
plaintiff's  possession,  and  has  since  unlaw- 
fully held  and  now  holds  the  same  forcibly 
and  adversely  to  plaintiff.  The  prayer  for 
Judgment  Is,  among  other  tilings,  that  plain- 
tiff have  Judgment  for  the  recovery  of  the 
land  and  the  possession  thereof.  The  com- 
plaint also  alleges  and  sets  forth  the  source 
of  defendant's  title,  alleging  that  It  was  pro- 
cured through  the  unauthorized  and  fraud- 
ulent conduct  and  acts  of  an  agent  of  plain- 
tiff, and  that  it  is  void,  and  of  ho  effect. 
Further  relief  demanded  is  that  the  record 
evidence  of  defendant's  title  so  fraudulently 
obtained  be  vacated,  canceled,  and  set  aside. 
It  also  demands  that,  in  case  the  court  shall 
find  that  defendant's  title  was  not  obtained 
by  the  fraudulent  conduct  of  plaintiff's  agent, 
that  plaintiff  have  Judgment  against  tbe 
agent,  who  was  made  a  party  to  the  action, 
for  damages.  But  the  controversy  between 
plaintiff  and  the  Security  Trust  Company  in- 
volves solely  and  exclusively  the  title  and 
right  to  the  possession  of  the  land,  and  tbe 
case  comes  within  the  rule  laid  down  in 
Gahre  v.  Berry  and  Finnegan  v.  Brown, 
supra,  and  the  court  below  properly  denied 
the  motion  to  strike  the  demand  from  the 
flies.  Tbe  new  trial  must  be  limited,  how- 
ever, to  the  controversy  between  these  par- 
ties, and  to  the  issues  affecting  the  owner- 
BUp,  the  right  to  the  possession  of  the  land, 
and  the  value  of  the  use  thereof  from  the 
time  defendant  trust  company  took  posses- 
sion. It  is  not  Important  that  issues  other 
than  the  title  and  right  to  the  possession  of 
tbe  land  are  Involved  in  the  action,  for  upon 
all  issues  not  affecting  such  title  or  right  to 
possession  the  former  Judgment  is  flnal  and 
conclusive.  In  the  case  of  Schmltt  v. 
Schmltt,  32  Minn.  130,  19  N.  W.  649,  which 
was  an  action  for  divorce,  the  court  held 
that  as  the  title  and  right  to  the  possession 
of  certain  land  was  also  involved  In  the 
litigation,  a  second  trial  of  tbe  action  was 
proper  upon  those  questions,  notwithstand- 
ing the  fact  that  the  action  was  in  form  one 
for  divorce. 

It  is  Immaterial  whether  plaintiff  can  se- 
cure possession  of  the  land  against  the  ten- 
ant now  In  possession.  Plaintiff  may  have 
Judgment  against  tbe  trust  company  for  the 
possession,  and  be  left  to  contest  its  rights 
with  tbe  tenant,  if  any  controversy  shall 
arise  between  them. 

Order  affirmed. 

LEWIS,  J.,  took  no  part 
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KURSTEIiSKA  t.  JACKSON  et  al. 
(Supreme  C!ourt  of  Minnesota.     Dec  2,  1904.) 

INJUBT    TO    EMPI/)Tlt— NEQLIOENCB— BVIDKNCK 
— HABULESS   EBBOB. 

1.  FolIowinK  the  decisions  herein  upon  two 
former  appeab  (87  N.  W.  1015,  84  Minn.  415; 
!>3  N.  W.  1034,  88  Minn.  95),  the  evidence  jus- 
tified the  finding  that  defendants  were  negligent 
in  failing  to  furnish  suitable  material  to  M  used 
by  workmen  in  the  construction  of  a  sewer,  and 
that  such  negligence  was  the  proximate  cause 
of  the  death  of  plaintiff's  intestate. 

2.  The  court,  in  its  charge  to  the  jury,  erro- 
neously referred  in  a  general  way  to  the  duty 
of  the  master  to  furnish  a  foreman  or  super- 
intendent known  in  law  as  a  vice  principal.  In 
view  of  the  special  findings  of  the  jury,  this  did 
not  constitute  reversible  error. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Winona  Oonn- 
tj,  Arthur  H.  Snow,  Judge.  | 

Action  by  Mary  Kurstelska,  administratrix  i 
of  Lorence  Kurstelska,  against  Mark  S.  Jack-  | 
son  and  Fred  Bokorny.  Verdict  for  plUntlff.  i 
From  an  order  denying  Judgment  notwith- 
standing the  verdict,  or  a  new  trial,  defend-  : 
ants  appeal.    Affirmed. 

C.  A.  Morey  and  Webber  &  Lees,  for  ap- 
pellants. Henry  M.  Lamberton  and  Brown, 
Abbott  &  Somsen,  for  respondent. 

DOUGLAS,  J.  Appeal  by  defendants  from 
an  order  of  the  district  court  of  Winona 
county  denying  their  blended  motion  for 
Judgment  notwithstanding  the  verdict,  or, 
said  motion  failing,  for  a  new  trial.  This 
is  the  third  appeal,  after  a  verdict  in  each 
instance  in  favor  of  plalntilf.  84  Minn.  416, 
87  N.  W.  1015;  89  Minn.  96,  93  N.  W.  1054. 
On  the  first  appeal  the  court  held  that  the 
evidence  was  not  of  so  conclusive  a  charac- 
ter as  to  require  the  trial  court  to  direct 
a  verdict  against  plaintiff.  On  the  second 
appeal  the  court  held  that  the  evidence  was 
sufficient  to  justify  the  jury  In  finding  that 
defendants  were  negligent  in  falling  to  fur- 
nish proper  material  to  be  used  by  workmen 
in  the  construction  of  a  sewer,  and  that  such 
negligence  was  the  proximate  cause  of  the 
death  of  plaintUTs  Intestate.  The  case  was 
reversed,  however,  for  errors  occurring  at 
the  trial.  The  evidence  herein  is  practically 
identical  with  that  presented  upon  the  for^ 
mer  appeal.  Therefore  the  facts  need  not 
be  restated,  except  that  in  an  immaterial 
particular  this  court  erred  in  stating  that 
the  boards  used  for  sheathing  the  sides  of 
the  trench  In  which  the  sewer  pipe  was  be- 
ing laid  could  not  reach  to  the  bottom  by 
about  two  feet.  It  appears  such  boards  were 
of  sufficient  length  to  reach  not  only  from 
the  solid  ground,  but  from  the  upper  tier  of 
transverse  stringers  to  the  bottom  of  the 
ditch. 

Aside  from  the  general  verdict  against 
defendants,  the  Jury  found  specially:  (a) 
That  the  collapse  of  the  supporting  structure 
was  not  caused  by  a  failure  to  keep  the 
pile  sheathing  down  to  the  proper  depth  in 


the  ditch,  (b)  That  such  structure  gave  way 
by  reason  of  the  use  of  one-inch  boards  in 
the  sheathing,  (c)  That  plaintitTs  intestate 
did  not,  and  could  not  by  the  exercise  of  or- 
dinary care,  know  or  appreciate  the  risk  in- 
cident to  the  use  of  such  boards.  Follow- 
ing the  decision  upon  this  point  on  the  for- 
mer appeal,  we  are  of  the  opinion  the  evi- 
dence was  sufficient  to  Justify  the  jury  in 
finding  the  defendants  were  negligent  In 
falling  to  furnish  suitable  material  for  use 
as  sheathing,  and  that  such  negligence  was 
the  proximate  cause  of  the  death  of  plain- 
tiff's Intestate.  While  the  evidence  is  not 
very  satisfactory,  it  appears  the  sheathing 
was  but  seven-eighths  of  an  inch  in  thick- 
ness, and  not  sufficiently  stable  to  withstand 
the  pressure  without  bending  inward  in  the 
trench  far  enough  to  permit  a  large  njass  of 
sand  to  run  under,  which  In  turn  of  neces- 
sity removed  the  pressure  upon  the  sheath- 
ing above,  and  caused  the  structure  to  fall. 
The  Jury  has  twice  so  found,  and  we  do  not 
feel  justified  in  disturbing  the  verdict. 

It  Is  insisted  the  court  erroneously  char- 
ged the  Jury  that  it  is  the  duty  of  the  mas- 
ter, under  certain  circumstances,  to  furnish 
a  si^erlntendent  or  foreman,  known  in  law 
as  a  "vice  principal,"  whose  acts  In  super- 
intending the  work  must  be  deemed  to  be 
those  of  the  master.  Negligence  of  the  mas- 
ter In  this  regard  was  not  pleaded  aa  con- 
stituting an  act  of  negligence.  Wliile  ref- 
erence thereto  was  improper,  we  are  of  the 
opinion  the  charge  of  the  court  does  not  con- 
stitute reversible  error,  for  the  reason  that 
the  jury  In  the  special  verdict  quoted  dis- 
tinctly found  that  defendants'  negligence  con- 
sisted in  furnishing  improper  materials  for 
use  in  the  pile  sheathing.  We  can  say, 
however,  without  elaboration,  that  in  its 
charge  the  trial  court  barely  referred  to  the 
vice  principal  in  a  general  way,  and  defined 
his  duties  and  the  duties  and  req;>onsIbIlltie8 
of  the  master  in  this  regard.  The  court  did 
not  specifically  direct  the  jury  that  any  par- 
ticular act  or  neglect  of  a  vice  principal 
constituted  negligence  which  would  warrant 
a  recovery. 

"We  are  of  the  opinion  reversible  error 
was  not  committed  either  In  the  charge  to 
the  Jury  or  rulings  of  the  trial  court,  and 
that  the  verdict  is  sustained  by  the  eTtdence 

Order  affirmed. 


HUNT  V.  REAKDON. 
(Supreme  Court  of  Minnesota.     Dec:  2,  1004.> 

BANKS  —  IRBOLVSRCT  —  LIABII.ITT    OF    ROCK- 
HOLDCBS. 

1.  The  findings  of  the  court  considered,  and 
Md  that  the  ultimate  facts  found  justify  the 
conclusion  of  law,  and  the  evidentiary  facts  are 
not  inconsistent  therewith. 

(Syllabas  by  the  C}ourt) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; George  L.  Bunn,  Judg*. 
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Action  by  WUlIam  F.  Hunt,  receiver  of  tlie 
Allemanla  Bank,  against  Timothy  Reardon. 
Verdict  for  plalntUf .  From  an  order  denying 
a  new  trial,  defendant  appeals.    Affirmed. 

a  D.  &  Thos.  D.  O'Brien,  for  appellant 
James  EL  Trask,  for  respondent 

LEWIS,  J.  Action  to  enforce  stockholder's 
liability.  It  la  charged  in  the  complaint  that 
defendant  was  the  owner  of  48%  shares  of 
the  capital  stock  of  the  Allemanla  Bank,  in- 
solvent, of  St  Paul;  that  SS'A  shares  were  is- 
sued to  him  in  his  own  name;  and  that  the 
remaining  15  shares  were  issued  to  his  wife, 
Ellen  Reardon,  for  the  purpose  of  conceal- 
ing the  identity  of  defendant,  the  real  owner. 
The  answer  admitted  the  issuing  of  the  15 
shares  of  stock  to  Mrs.  Ellen  Reardon,  but 
denied  that  it  was  for  the  purpose  of  con- 
cealing defendant's  identity,  and  denied  that 
defendant  was  or  ever  had  been  the  owner 
thereof.  The  trial  court  found:  "Septem- 
ber 29,  1893,  defendant  was,  ever  since  has 
been,  and  now  is  the  owner  and  holder  of 
48^  shares  of  the  capital  stock  of  said  Alle- 
manla Bank,  of  the  par  value  of  $4,850.  Of 
48%  shares  of  stock  so  owned  by  defendant 
83%  shares  were  issued  to  defendant  in  his 
own  name,  and  were  at  all  times  and  are 
now  so  held  and  owned  by  blm.  The  remain- 
ing fifteen  shares  were  procured  by  defend- 
ant to  be  issued  and  were  Issued  in  a  cer- 
tificate in  the  name  of  Ellen  Reardon,  de- 
fendant's wife,  September  28, 1893,  and  have 
ever  since  stood  and  now  stand  on  the  books 
of  said  bank  in  the  name  of  said  Ellen  Rear- 
don." It  is  further  fotmd  that  defendant 
paid  for  the  stock,  and  had  the  15  shares  is- 
sued in  the  name  of  bis  wife  without  her 
authority,  knowledge,  or  consent;  that  she 
never  ratified  the  purchase,  never  had  a  cer- 
tificate In  her  possession,  repudiated  the  pur- 
chase in  her  name,  and  refused  to  accept  the 
stock  as  soon  as  she  learned  of  the  pur- 
chase; that  defendant  bad  no  Intention  to 
defraud  or  conceal  his  ownership  of  the  stock 
by  having  it  issued  in  the  name  of  his  wife, 
but  Intended  the  purchase  to  be  a  gift  for  her 
benefit  It  is  further  found  that  upon  her 
refusal  to  accept  the  stock,  defendant  took 
no  steps  and  made  no  eCTort  to  return  the 
stock  or  to  rescind  the  purchase,  and,  on 
the  contrary,  has  ever  since  remained  in  pos- 
session of  tile  certificate  of  stock,  and  fur- 
ther that  defendant  was,  and  ever  sipce  Sep- 
tember 28,  1893,  has  been,  the  owner  of 
the  16  shares  of  stock  so  issued  in  the  name 
of  bis  wife.  As  a  conclusion  of  law,  de- 
fendant was  held  to  be  the  owner  of  the  en- 
tire 48%  shares  of  stodc,  and  judgment  was 
ordered  for  plainticr  for  the  amount  of  the 
par  value  of  the  stock,  less  that  part  of  the 
assessment  which  Iiad  been  paid.  From  this 
order  defendant  appealed,  and  the  only  error 
assigned  is:  "The  court  erred  In  its  con- 
dnsion  of  law  that  upon  the  facts  found,  de- 


fendant was  liable  on  these  fifteen  shares 
of  stock." 

Appellant  submits  that  the  evidentiary 
facts  set  forth  In  detail  in  the  findings  of  the 
court  do  not  warrant  the  inference  that  de- 
fendant was  the  owner  of  the  stock;  that  it 
appears  from  the  findings,  when  considered 
in  detail,  that  the  15  shares  standing  in  the 
name  of  the  wife  constituted  an  original  sub- 
scription of  the  capital  stock,  and  that  hav- 
ing been  subscribed  for  in  the  name  of  the 
wife,  and  she  having  repudiated  the  gift 
and  refused  to  accept  the  stock,  the  title 
thereto  never  passed  from  the  bank — at  least 
defendant  never  acquired  title;  that  pay- 
ment by  defendant  does  not  in  itself  consti- 
tnte  a  contract  of  subscription  or  purchase  of 
the  stock  by  him,  unless  it  was  paid  with 
the  intention  of  becoming  a  member  of  the 
corporation,  and  unless  the  corporation  re- 
ceived it  with  such  intention.  We  do  not 
think  the  findings  of  fact-  are  susceptible 
of  this  construction.  It  is  stated  distinctly 
that  September  29th  defendant  became,  and 
ever  since  has  been,  the  owner  of  the  entire 
number  of  48%  shares  of  stock,  and,  of  this 
amotmt  had  caused  16  shares  to  be  issued  in 
the  name  of  his  wife.  This  is  followed  up 
by  another  finding  that  after  she  discovered 
the  fact  she  repudiated  the  gift  and  refused 
to  accept  the  stock,  and  that  defendant  took 
no  steps  and  made  no  efforts  to  either  re- 
scind the  purchase  or  return  the  stock,  but 
continued  to  retain  possession  thereof.  This, 
in  effect  holds  that  defendant  purchased  the 
entire  number  of  shares  of  stock,  and  caused 
16  shares  thereof  to  be  issued  in  his  wife's 
name,  intending  it  as  a  'gift;  but  when  she 
refused  to  accept  it  he  continued  to  own  it 
although  the  title  thereto  on  the  books  of  the 
bank  stood  in  the  name  of  the  wife.  There 
is  a  distinct  finding  that  defendant  became 
the  owner  in  the  first  instance.  There  is  no 
finding  that  the  purchase  was  conditional 
or  that  it  might  be  repudiated;  and,  further, 
defendant  by  his  subsequent  conduct,  treat- 
ed the  stock  as  his  own.  We  are  unable  to 
find  anything  in  the  facts  set  forth  which  is 
in  conflict  with  the  ultimate  fact  that  defend- 
ant was  the  owner  of  the  15  shares,  but  if 
the  evidence  were  ambiguous,  and  not  clearly 
susceptible  of  the  construction  we  have 
placed  on  it  reference  may  be  had  to  the 
record  to  determine  whether  the  15  shares 
were  In  fact  an  original  subscription  and 
purchase  by  Mrs.  Reardon  through  her  hus- 
band, as  agent  From  the  evidence  it  appears 
that  the  15  shares  referred  to  were  original- 
ly a  part  of  a  previous  certificate  held  by  de- 
fendant which  had  been  surrendered,  and 
the  new  certificate  for  that  amount  issued 
in  the  name  of  his  wife.  This  efCectually 
disposes  of  the  argument  1^  there  were  any 
doubt  about  it  that  the  original  subscription 
of  15  shares  was  made  by  the  wife. 

Order  affirmed. 
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HOLLAND  T.  GREAT  NORTHERN  RT.  CO. 
(Supreme  Court  of  Minnesota.     Dea  2,  1004.) 

INJUBT  TO  BEBVART— NEGLIOENCK  OF  FOBEUAN 
— ^B  VIDE  NCK— APPEAI/— BBVIK  W . 

1.  In  a  personal  injury  action  the  court  did 
not  err  in  granting  defendant'*  motion  for  a 
new  trial  and  denying  its  motion  for  Judgment 
notwithstanding  the  verdict. 

2.  A  memorandum  of  the  trial  judge  attached 
to,  but  not  made  a  part  of,  the  order  granting  a 
new  trial,  cannot  be  considered  in  determining 
upon  what  ground  the  order  was  granted,  the 
order  being  explicit  by  its  own  terms. 

(SyUabus  by  the  Court.) 

Appeals  from  District  Court,  Ramsey 
County;  Olin  B.  Lewis,  Judge. 

Action  by  Henry  Holland  against  the 
Oreat  Northern  Railway  Company.  Verdict 
for  plaintiff.  From  an  order  denying  a  mo- 
tion for  judgment  notwithstanding  the  ver- 
dict defendant  appeals,  and  from  an  order 
granting  a  new  .trial  plaintiff  appeals.  Both 
orders  afOrmed. 

Wm.  R.  Begg,  J.  A.  Murphy,  and  Heber 
McHugh,  for  appellant  Samuel  A.  Andet^ 
son,  for  respondent 

LEWIS,  J.  Plaintiff  brought  this  action 
for  the  recovery  of  damages  for  personal  in- 
juries received  by  him  while  acting  as  brake- 
man  in  switching  operations  in  defendant's 
yard.  A  verdict  having  been  returned  for 
plaintiff,  a  motion  was  made  by  defendant 
in  the  alternative  for  Judgment  In  its  favor 
notwithstanding  the  verdict,  or  for  a  new 
trial.  The  court  denied  the  motion  for  Judg- 
ment notwithstanding  the  verdict  but  grant- 
ed the  motion  for  a'  new  trial,  stating  in  the 
order  it  was  upon  the  ground  that  the  ver^ 
diet  was  not  justified  by  the  evidence.  A 
memorandum  was  attached,  signed  by  the 
trial  judge,  but  not  made  a  part  of  the  order, 
in  which  was  discussed  the  .effect  of  a  failure 
to  introduce  the  Wisconsin  statute  with  ref- 
erence to  negligence  of  fellow  servants.  De- 
fendant appealed  from  the  order  denying  its 
motion  for  Judgment  notwithstanding  the 
verdict,  and  plaintiff  appealed  from  the  or- 
der granting  defendant's  motion  for  a  new 
trial. 

From  an  examination  of  this  case  our  con- 
clusion is  that  the  order  of  the  trial  court 
gi-antlug  a  new  trial  must  be  affirmed,  and 
that  the  order  denying  defendant's  motion 
for  Judgment  notwithstanding  the  verdict 
must  be  affirmed;  and,  since  there  must  be 
a  new  trial,  we  shall  refrain  from  a  critical 
discussion  of  the  evidence.  Plaintiff  was  a 
member  of  a  switching  crew  at  the  elevator 
yards  of  defendant  company  in  Superior, 
Wis.  It  was  the  duty  of  this  crew  to  locate 
loaded  cars  in  the  elevators,  and  collect  and 
separate  defendant's  cars  from  the  foreign 


ones.  Plaintiff  claims  that  while  riding  on 
top  of  a  string  of  cars  for  the  purpose  of 
releasing  brakes  the  train  was  backed  up  to 
run  over  a  switch  Into  another  track;  that 
he  had  loosened  all  of  the  brakes  except  upon 
the  last  two  cars,  and  had  Just  stepped  from 
the  third  to  the  next  to  the  last  car  when 
the  train  was  stopped  with  unusual  sudden- 
ness, causing  a  violent  jerk,  by  which  be  was 
hurled  from  the  train  and  fell  under  the 
wheels  of  the  last  car.  Negligence  on  the 
part  of  defendant  Is  based  upon  two  grounds 
— ^that  the  foreman  In  charge  was  guilty  of 
negligence  in  giving  the  signal  to  stop  at  the 
particular  time  plaintiff  was  In  a  critical  po- 
sition, and  that  the  engineer  was  guilty  of 
negligence  in  stopping  the  train  with  un- 
usual and  unnecessary  force.  At  the  time  In 
question  the  crew  were  engaged  In  kicking 
the  rear  car  into  the  aide  track,  which  was 
done  by  driving  the  engine  along  for  a  cer- 
tain distance,  and  then  reversing  it  allowing 
the  released  car  to  proceed  by  the  momen- 
tum. The  position  of  plaintiff  on  top  of  the 
train,  and  the  nature  of  the  Jerk,  appear  to 
have  been  the  critical  questions  in  dispute. 
Several  witnesses  on  the  part  of  defendant 
testified  that  the  sudden  stop  occasioned  by 
reversing  the  engine  was  not  tmusoal,  and 
that  appellant  at  the  time  was  standing  near 
the  end  of  the  car,  and  fell  by  reason  of  his 
own  carelessness.  On  the  other  hand,  plain- 
tiff testified  that  he  was  about  20  feet  from 
the  end  of  the  car,  and  that  the  sudden  Jerk 
threw  him  off  his  balance;  that  he  took  hold 
of  the  brake  handle,  and  attempted  to  save 
himself,  but  that  the  momentum  was  too 
strong,  and  he  was  forced  to  let  go,  and  so 
fell  between  the  cars.  The  evidence  as  to 
the  merits,  taken  as  a  whole,  was  not  so 
manifestly  and  palpably  In  favor  of  defend- 
ant as  to  require  the  entry  of  judgment  not- 
withstanding the  verdict 

Plaintiff  takes  the  position  on  this  appeal 
that  the  trial  court  based  its  order  granting 
R  new  trial  solely  upon  the  fact  that  plain- 
tiff failed  to  introduce  the  Wisconsin  statute 
with  reference  to  negligence, of  fellow  serv- 
ants. The  argument  is  that  the  Introduction 
of  that  statute  was  omitted  through  Inadvert- 
ence, and  is  based  upon  the  memorandum  of 
the  court  While  the  memorandum  may  sus- 
tain this  contention,  yet  under  the  well- 
settled  rule,  when  the  order  Is  explicit  in  it- 
self, the  memorandum  will  not  be  considered 
unless  made  a  part  of  the  order,  in  tliis 
case  the  order  speciflcaliy  states  that  a  new 
trial  was  granted  upon  the  ground  that  the 
evidence  was  not  sufficient  to  sustain  the 
verdict  and  we  are  not  at  liberty  to  assume 
that  the  court  Intended  to  limit  its  meaning 
by  the  discussion  in  the  note^ 

Both  orders  are  affirmed. 
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TORPET  ▼.  MURRAT  et  al. 
(Supreme  Court  of  Minnesota.    Dec.  16.  1004.) 

CUSTOM  —  BVIDKMOB— CONTRACT— IBAUDITLKRT 
OBJECT— INSTBUCrrlONa. 

1.  Evidence  of  custom  ia  not  admissible  to 
Tar7  or  contradict  the  express  terms  of  a  con- 
tract 

2.  A  contract  ia  void  wtiich  lias  for  its  object 
the  practice  of  deception  or  frau4  upon  a  third 
party,  or  to  take  advantage  of  confidential  re- 
lations with  him  for  the  purpose  of  drawing  him 
into  a  bargain  by  which  the  party  undertaking 
to  use  his  influence  will  secretly  receive  a  ben- 
efit from  the  seller. 

3.  Rules  applied,  and  held  that  the  trial  court 
did  not  err  either  in  its  rulings  as  to  the  ad- 
missibility of  eTidenoe  or  in  its  charge  to  the 
jury. 

(Syllabus  by  the  Court) 

Appeal  from  Municipal  Court  of  Minneap- 
olis;  Andrew  Holt,  Judge. 

Action  bjr  J.  F.  Torpey  against  Charles 
Murray  and  others.  Verdict  for  plaintiff. 
From  an  order  denying  a  new  trial,  defend- 
ants appeal.    Affirmed. 

0.  M.  Ferguson,  for  appellants.  Gbarles  B 
Bond,  for  respondent. 

START.  C.  J.  Action  In  the  mnnidpal 
court  of  the  city  of  Minneapolis  to  recover 
a  balance  of  $160  claimed  to  be  due  the 
plaintiff  from  tibe  defendants  for  finding  a 
purchaser  of  certain  lands  from  them.  The 
allegations  of  the  complaint  are  to  the  effect 
that  the  parties  hereto  entered  Into  a  con- 
tract whereby  the  defendants  agreed  to  pay 
the  plaintiff  $1  an  acre  if  he  would  find  a  pur- 
chaser of  any  part  of  the  lands  they  bad  for 
sale;  that  pursuant  thereto  he  found  a  pur- 
chaser (Mr.  Oliver  Cochran)  for  320  acres  of 
the  land,  and  Introduced  him  to  the  defend- 
ants; that  be  purchased  from  them  that 
number  of  acres  of  land;  and,  further,  that 
the  defendants  have  paid  to  the  plaintiff  for 
such  services  $160,  and  no  more.  The  answer 
admitted  and  alleged  that  the  parties  entered 
Into  a  contract  whereby  the  plaintiff,  for 
the  compensation  of  $1  per  acre,  agreed  to 
act  as  the  agent  of  the  defendants  in  finding 
and  introducing  purchasers  for  them,  and 
also  to  assist  in  furthering  the  final  consum- 
mation of  sales  to  such  purchasers,  and  to 
perform  all  reasonable  services  in  the  prem- 
ises as  they  might  request  of  him.  The  an- 
swer further  alleged  that  the  plalntitT  refused 
to  perform  certain  requested  services  in  con- 
nection with  the  sale  of  the  land  to  the  pur- 
chaser found  by  him,  and  that  the  serv- 
ices actually  performed  by  him  were  less 
than  one-half  in  amount  and  value  of  the  en- 
tire services  included  in  his  agreement  As 
a  second  defense  the  answer  alleged  "that  at 
the  time  when  the  said  Cochran  entered  into 
said  contract  to  purchase,  and  for  a  long 
time  prior  thereto,  the  plaintiff  was  acting 
as  the  physician,  friend,  and  confidential  ad- 
viser of  the  said  Ciochran,  and  while  sustain- 
ing such  confidential  relations  with  him,  and 

f  *.  See  Contracts.  voL  U,  Cent  Dig.  i  S21. 
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by  means  thereof,  and  not  otherwise,  plain- 
tiff Induced  the  said  Cochran  to  enter  into 
the  said  agreement  and  contract  to  purchase : 
that  during  all  of  said  times  plaintiff  con- 
cealed from  said  Cochran,  and  said  Cochran 
had  no  knowledge  of,  the  fact  that  be  (plain- 
tiff) was  employed  by  defendants  to  effect  a 
sale  of  ttte  said  land  for  a  compensation  to 
be  paid  by  defendants  to  plaintiff  therefor, 
but,  on  the  contrary,  plaintiff  stated  and 
represented  to  said  Cochran  that  plaintiff 
was  not  financially  interested  in  such  sale, 
but  was  therein  effecting  a  saving  to  said 
(Tehran  of  the  amount  of  the  agent's  com- 
pensation therefor."  The  trial  court  In- 
structed the  jury  to  return  a  verdict  for  tbe 
plaintiff  for  the  amount  claimed  unless  tbe 
defendants  had  sustained  their  second  al- 
leged defense.  The  court  submitted  this  sec- 
ond defense  to  the  jury,  and  Instructed  them 
as  follows:  "It  is  not  sufficient  for  the  de- 
fendants to  prove  that  plaintiff  was  the  phy- 
sician, friend,  and  confidential  adviser  of  Mr. 
Cochran.  They  have  to  go  further.  They 
have  to  show  that,  while  being  such,  the 
plaintiff  induced  Cochran  to  make  this  con- 
tract of  purchase;  that  tbe  plaintiff  was 
using  bis  confidential  relations  with  Mr. 
Cochran  to  urge  him  to  make  the  contract, 
and  induced  him  to  make  the  contract,  and 
not  only  that,  while  be  was  urging  him  to 
make  the.  contract  or  inducing  blm  to  make 
the  contract,  Mr.  Cochran  did  not  know  that 
the  plaintiff  expected  to  be  remunerated  for 
bis  work  in  procuring  the  contract"  The 
jury  returned  a  verdict  for  the  plaintiff,  and 
tbe  defendants  appealed  from  an  order  deny- 
ing their  motion  for  a  new  trial. 

1.  It  is  tbe  contention  of  the  defendants 
that  the  court  erred  in  directing  the  jury  to 
return  a  verdict  for  tbe  plaintiff  unless  the 
defendants  had  established  their  second  al- 
leged defense.  We  are  of  the  opinion,  In 
view  of  the  undisputed  evidence,  that  tbe 
instruction  was  correct,  for  it  shows  that  tbe 
plaintiff  found  and  introduced  to  the  de- 
fendants a  purchaser  who  purchased  320 
acres  of  land,  and  that  this  was,  by  the 
terms  of  bis  contract,  all  that  he  was  re- 
quired to  do  in  order  to  earn  bis  com- 
mission. Tbe  defendants  offered  to  show  on 
the  trial  that  the  custom  between  real  estate 
agents  in  effecting  a  sale  of  property  in 
which  both  are  interested  is  for  the  subagent 
to  render  all  the  services  which  he  can  per- 
form more  conveniently  than  the  general 
agent  The  offer  was  excluded,  and  tbe  rul- 
ing is  assigned  as  error.  Waiving  tbe  objec- 
tion that  the  offer  is  indefinite  as  to  time 
and  place  of  the  existence  of  the  alleged  cus- 
tom. It  was  properly  excluded  for  the  rea- 
son that  it  was  immaterial.  The  plaintiff 
was  not  an  agent  or  a  subagent  for  the  sale 
of  the  land.  His  contract  was  to  find  a  pur- 
chaser for  tbe  land,  not  to  sell  it  Evidence 
of  custom  is  not  admissible  to  vary  or  con- 
tradict tbe  express  terms  of  a  contract 
Paine  v.  Smith,  33  Minn.  495,  24  N.  W.  805; 
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Globe  MlHlng  Co.  T.  Elevator  Co.,  44  Mlim.  i 
153,  46  N.  W.  306 ;  Healey  t.  Mannhelmer,  74 
Minn.  240,  76  N.  W.  112a  It  follows  that 
the  offer  of  the  defendants  to  show  that, 
after  the  contract  for  the  purchase  of  the 
land  was  entered  Into  with  the  purchaser, 
certain  serTlcea  were  necessary  In  order  to 
close  the  contract,  and  that  the  plaintiff  re- 
fused the  request  of  the  defendants  to  per- 
form them,  was  rightly  excluded.  The  plain- 
tiff never  agreed  to  perform  them. 

2.  The  last  group  of  alleged  errors  relates 
to  the  defendants'  alleged  second  defense. 
We  assume  for  the  purposes  of  this  decision 
only  that  the  facts  alleged  in  the  answer  as 
a  second  defense  are  sufiSclent,  if  true,  to 
constitute  a  defense.  It  is  well  settled  that 
a  contract  Is  void  which  lias  for  its  object 
the  practice  of  deception  or  fraud  upon  a 
third  party,  or  to  take  advantage  of  confi- 
dential relations  with  bim  for  the  purpose 
of  drawing  bim  into  a  bargain  by  which  the 
party  undertaking  to  so  use  his  influence  will 
secretly  receive  a  benefit  from  the  seller. 
9  Cyc.  46&  A  good  illustration  of  tbe  rule 
is  the  case  of  BoUman  v.  Loomis,  41  Conn. 
581,  cited  by  defendants'  counsel,  which  was 
a  case  where  A.  agreed  to  pay  B.  for  ad- 
vising C.  to  buy  a  piano  of  A.;  B.  to  act 
as  the  friend  and  confidential  adviser  of  C, 
who  was  to  be  kept  in  ignorance  of  the  agree- 
ment. A.  succeeded  in  making  the  sale  to 
C,  but  refused  to  pay  B.  Held,  B.*<9>uld  not 
recover.  Greenwood's  Public  Policy,  156. 
No  such  contract  was  alleged  or  proven  in 
this  case.  The  most  that  can  be  claimed  is 
that  the  answer  alleges  that,  in  executing  his 
contract  to  find  a  purchaser,  the  plaintiff 
took  advantage  of  tbe  confidential  relations 
which  he  sustained  to  the  purchaser.  Wheth- 
er he  did  do  so  was  a  question  for  the  Jury. 
The  mere  fact  that  the  plaintiff  was  the 
physician  and  friend  of  tbe  purchaser  is  im- 
material, and  tbe  instructions  of  the  trial 
court  complained  of  were  substantially  cor- 
rect The  charge  of  the  court,  taken  as  a 
whole,  fairly  and  correctly  submitted  the  de> 
fendants'  alleged  second  defense  to  the  Jury. 

We  find  no  reversible  error  In  the  rec- 
ord.   Order  affirmed. 


CROSBY  T.  SCOTT-GRAFF  LUMBER  CO. 
(Supreme  Court  of  Minnesota.    Dec.  16.  1004.) 

ACTION    ON     OONTBACT  —  COUNTEBCI.AIU— FAB- 

TUtS — PIiEADINO — BQUrrABLE   DEFENSES — 

TBIAI. — DIBCBETION   OF  COUET. 

1.  Action  to  recover  damages  for  a  breach  of 
contract  whereby  the  defendant  a^eed  to  fur- 
nish materials  of  a  stipulated  quality  to  be 
used  in  the  construction  of  a  house  by  plaintiff 
for  a  family  residence  on  lots  owned  by  his 
wife.  Beld,  that  the  defendant  is  entitled  to 
set  up  as  a  counterclaim  an  unpaid  balance  of 
the  contract  price  for  the  materials,  and.  in 
case  he  establishes  his  counterclaim,  to  enforce 
his  lien  therefor  in  this  action,  and,  to  that 
(>nd,  to  have  the  plaintiff's  wife  made  a  party 
hereto. 


2.  Under  vor  system  of  pleading,  equitable 
defenses  and  counterclaims  may  be  interpaaed 
in  actions  at  law.  In  such  cases  the  lesal 
issues  are  triable  by  a  jury,  the  equitable  ones 
by  the  court,  and  the  order  of  the  trial  a  mat- 
ter of  discretion  with  the  court,  to  be  dete> 
mined  by  the  exigencies  of  the  particular  case. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  St  Louis 
County;    Homer  B.  Dlbell,  Judge. 

Action  by  George  H.  Crosby  against  the 
Scott-Graff  Lumber  Company.  From  an  oi> 
der  striking  out  a  part  of  defendant's  an- 
swer, and  denying  a  motion  to  have  wife  a< 
plaintiff  made  a  party,  defendant  appeals. 
Reversed. 

Baldwin,  Baldwin  &  Dancer,  for  appel- 
lant Washburn,  Bailey  &  Mitchell,  for  re- 
spondent 


.  START,  O.  J.  Action  in  the  district  cwrt 
of  the  county  of  St  Louis  to  recover  damages 
for  the  breach  of  a  contract  between  tbe 
parties,  whereby  the  defendant  agreed  to 
make  and  furnish  to  the  plaintiff  tbe  nUl 
and  wood  work  for  a  dwelling  house  whlck 
he  was  erecting.  This  is  an  appeal  from  an 
order  granting  the  plaintiff's  motion  to  strike 
out  a  part  of  the  defendant's  answer,  and 
denying  the  defendant's  motion  to  have  the 
wife  of  the  plaintiff  made  a  party  to  the 
action,  and  to  require  her  to  reply  to  the  de- 
fendant's counterclaim.  If  the  action  cf 
tbe  trial  court  in  striking  out  the  part  of  tiie 
answer  complained  of  was  right,  its  denial 
of  the  defendant's  motion  to  bring  in  an  addi- 
tional party  was  also  correct  The  reverse 
of  the  proposition  is  true,  for,  if  it  was  er- 
ror to  strike  out  the  answer,  the  defendaaf  s 
motion  should  have  been  granted.  The 
practical  question,  then,  is  whether  the  cotirt 
erred  in  striking  out  a  part  of  the  answer. 
The  question  is  to  be  answered  by  a  con- 
sideration of  the  pleadings.  The  complaiat 
so  far  as  here  material,  alleges.  In  effect 
that  in  the  year  1903  the  plaintiff  was  en- 
gaged In  constructing  a  residence  for  him- 
self and  family  upon  a  certain  site  or  lets 
In  the  city  of  Duluth,  into  which  they  moved 
in  December,  1903;  that  the  parties  here- 
to entered  into  a  contract  whereby  the  de- 
fendant was  to  furnish  all  of  the  interler 
millwork  for  the  completion  of  the  house, 
in  strict  accordance  with  the  plans  and 
specifications  therefor,  for  the  agreed  price 
of  $2,749,  bat  some  changes  in  the  plana 
were  made,  which  increased  the  contract 
price  to  $3,011.31,  upon  which  the  plaintiff, 
without  knowledge  of  any  defect  in  tbe 
materials  furnished  by  the  defendant  paid 
the  8im>  of  $2,500;  and  further  that  the  noa- 
terials  furnished  for  tbe  house  were  in  faet 
not  of  the  kind  or  quality  provided  for  in 
the  plans  and  specifications,  whereby  the 
plaintiff  sustained  damages  to  the  extent  ef 
the  unpaid  Iwlance  of  tbe  contract  price  of 
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th«  materials  furnished,  -wblch  wonid  other- 
wise have  been  due  to  the  defendant,  and  in 
the  snm  of  $6,000  in  addition,  for  which 
sum  judgment  was  demanded.  The  answer 
admits  that  plaintiff  was  engaged  in  the  erec- 
tion of  a  hoase  as  alleged  in  the  complaint, 
but  alleges  that  his  wife  was  and  is  the 
owner  of  the  house  and  the  lota  on  which  It 
was  erected;  admits  the  making  of  the  con- 
tract in  question,  and  the  payment  of  $2,- 
500  thereon;  alleges  full  performance  of  its 
terms,  and  denies  the  alleged  breach  thereof 
and  all  damages;  and  for  a  counterclaim  the 
answer  alleged  facts  showing  that  there  is 
due  to  defendant  from  the  plaintiff  a  balance 
of  $730.26,  after  allowing  all  jnst  credits  and 
offsets,  for  materials  furnished  and  used  in 
the  erection  of  the  honse,  the  last  item  of 
which  was  furnished  January  7,  1804;  that 
prior  to  the  commencement  of  the  action, 
and  within  the  time  limited  by  law,  the  de- 
fendant duly  filed  a  lien  statement  and  claim 
for  the  balance,  $730.26,  whereby  It  claimed 
a  lien  on  the  lots  to  that  amount  for  mate- 
rials furnished  for  the  erection  of  the  bouse 
thereon.  The  lien  statement  and  a  bill  of 
the  particular  items  of  the  materials  were 
made  a  part  of  the  counterclaim.  The  prayer 
of  the  answer  was  that  the  defendant  have 
judgment  against  the  plaintiff  for  the  bal- 
ance due  on  the  contract;  that  It  be  de- 
clared a  lien  on  the  lots,  and  the  lots  sold  to 
pay  It;  and  that  the  plaintiff's  wife  be  made 
a  party  to  the  action. 

The  parts  of  the  answer  which  were 
stricken  out  were  those  relating  to  the  coun- 
terclaim, which  were  Inserted  for  the  purpose 
of  establishing  a  lien  therefor.  Now,  at  the 
outset,  it  Is  important  to  keep  in  mind  two 
essential  facts  in  this  case,  which  are  shown 
by  the  pleadings:  First  The  plaintiff's  cause 
of  action  and  the  defendant's  counterclaim 
arise  out  of  the  same  trBnsactlon — the  con- 
tract for  furnishing  materials  for  the  erec- 
tion of  the  house  the  plaintiff  was  engaged 
in  constructing  as  a  residence  for  himself 
and  family.  The  plaintiff's  cause  of  action 
Is  a  breach  of  this  contract,  whereby  he 
sustained  alleged  damages  in  excess  of  any 
sum  due  on  the  contract  price  In  the  sum 
of  $6,000.  The  defendant's  counterclaim  la 
the  balance  due  him  by  reason  of  his  alleged 
performance  of  the  same  contract.  Second. 
The  premises  in  question  are  the  family  resi- 
dence— ^that  is,  the  homestead  of  the  plain- 
tiff and  his  wife — and  whether  the  title 
thereto  be  In  the  wife,  as  alleged  In  the  an- 
swer, or  not,  the  plaintiff  and  his  wife  are 
each  a  necessary  party  to  any  action  for  the 
enforcement  of  a  lien  for  materials  furnish- 
ed under  the  contract  It  Is  clear  from  these 
facts  that  any  balance  due  to  the  defendant 
under  this  contract  is  a  proper  counterclaim 
In  this  action.  Gen.  St  ISH,  i  5237.  This 
la  not  controverted  by  the  plaintiff.  The 
Qoestlon,  then,  is  not  the  abstract  one  sug- 
gested by  plaintiff's  counsel,  viz.:  "The  ques- 
tion on  this  appeal  is  whether,  in  a  simple 


action  to  recover  damages  for  breach  of  con- 
tract, the  defendant  can  interpose  a  counter- 
claim In  the  nature  of  an  action  to  foreclose 
a  mechanic's  lien  upon  the  property  of  a 
third  party,  and  have  brought  Into  the  ac- 
tion to  recover  damages  the  parties  neces- 
sary to  a  mechanic's  lien  suit"  But  the 
question  is  this  concrete  one:  Is  the  de- 
fendant, under  the  particular  facts  of  this 
case,  entitled  to  avail  itself  of  the  remedy 
given  by  statute  for  enforcing  its  counter- 
claim, which  Is,  if  the  defendant  succeeds 
In  establishing  it,  a  lien  on  the  premises. 
We  know  of  no  rule  of  law  which  forbids 
such  a  procedure,  which  is  certainly  in  har- 
mony with  the  spirit  of  our  code  system 
of  practice.  The  lien  and  its  enforcement 
are  simply  incidental  to  the  counterclaim,  and 
to  deny  the  defendant  Its  full  measure  of 
relief  in  this  action  Is  to  relegate  It  to  a 
separate  action,  to  multiply  suits,  and  to  em- 
barrass, if  not  seriously  prejudice,  Its  legal 
rights.  The  defendant  was  compelled  to  an- 
swer this  action,  and,  in  view  of  the  Issues 
tendered  by  the  complaint  it  could  not  safe- 
ly omit  to  set  up  as  a  counterclaim  the  al- 
leged balance  due  on  the  contract  The  time 
limited  in  which  to  commence  an  action  for 
the  enforcement  of  its  lien  was  one  year, 
and,  if  it  be  compelled  to  commence  a  sepa- 
rate action,  it  will  be  necessary  to  make 
the  plaintiff  a  party  thereto,  and  seek  to  com- 
pel him  to  litigate  therein,  as  one  of  the  Is- 
sues, the  identical  one  pending  in  this  action. 
Unless  the  plaintiff  will  be  prejudiced  If  the 
defendant  is  allowed  to  set  up  Its  counter- 
claim and  also  enforce  its  lien  therefor  in 
this  action,  it  is  clear  that  the  defendant 
should  be  permitted  so  to  do.  The  only  sub- 
stantial prejudice  to  the  plaintiff's  rights 
suggested  is  that  such  procedure,  if  allowed, 
will  deprive  him  of  a  jury  trial  of  the  Is- 
sues tendered  by  his  complaint.  Such  will 
not  be  the  necessary  result.  Under  our  sys- 
tem of  pleading,  equitable  defenses  and 
counterclaims  may  be  Interposed  in  actions 
at  law.  Vaule  v.  Miller,  69  Mhin.  440,  72  N. 
W.  452.  In  such  cases  the  legal  issues  are 
triable  by  a  jury,  and  the  equitable  ones  by 
the  court  Dunnell's  Minn.  Practice,  S  683. 
The  order  of  the  trial,  however.  Is  a  matter  of 
discretion  with  the  trial  court,  to  be  deter- 
mined by  the  exigencies  of  the  particular 
case.  In  this  case  there  are  two  legal  issues 
made  by  the  complaint  and  answer — the 
alleged  breach  of  the  contract,  and  the  dam- 
ages sustained  by  the  plaintiff  by  reason 
thereof.  If  it  be  determined  that  there  was 
a  breach  of  the  contract  and  that  the  dam- 
ages exceed  the  balance  due  on  the  purchase 
price  of  the  material,  that  will  be  the  end 
of  the  defendant's  counterclaim,  and  the 
plaintiff  will  be  entitled  to  judgment  On 
the  other  hand,  if  it  be  determined  that 
there  was  no  breach,  or  that  the  damages 
are  less  than  the  amount  of  the  contract 
price  unpaid,  the  defendant  will  be  entitled 
to  judgment  for  the  amount  due  on  the  con- 
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tract  price,  and  the  court  may  proceed  to 
enforce  the  lien  therefor. 

The  case  of  Clay  County  Land  Co.  v.  Al- 
cox,  88  Minn.  4,  92  N.  W.  464,  cited  and 
relied  on  by  the  plaintiff,  is  not  in  point,  for 
that  was  a  case  where  the  defendant  sought 
to  bring  In  a  third  party  and  compel  him  to 
answer  a  cause  of  action  set  up  in  the  an- 
swer which  was  wholly  distinct  from  the 
cause  of  action  alleged  in  the  complaint 
Such  is  not  this  case,  for  here  the  defend- 
ant's counterclaim  and  demand  for  relief 
arise  out  of  the  contract,  which  Is  the  sub- 
ject-matter of  the  plaintiffs  alleged  cause 
of  action.  The  defendant  haying  the  right 
to  set  up  as  a  counterclaim  the  unpaid  bal- 
ance due  on  the  contract  price  of  the  ma- 
terial, and  to  enforce  his  Hen  therefor  in  this 
action,  it  follows  that  he  has  the  right,  under 
Laws  1895,  c.  29,  to  have  the  plalntlfTs  wife 
brought  into  the  action  to  ajiswer  the  plain- 
tiff's claim  for  a  lien  on  the  house  and 
lots,  the  legal  title  to  which  is  in  her.  We 
accordingly  hold  that  it  was  error  for  the 
trial  court  to  strike  out  any  part  of  the  de- 
fendant's answer,  and  that  It  also  erred 
in  refusing  the  defendant's  motion  to  hare 
the  plalntitrs  wife  made  a  party  to  the  ac- 
tion. 

Order  reversed. 


EIMER  Y.  WELLSAND  et  aL 
(Supreme  Court  of  Minnesota.    Dec.  10,  1901.) 

PUBLIC     liANDS— HOlfESTEAD      CNTBT— CONVET- 
ARCE    FOR   CHURCH    PUBFOSES. 

1.  B.  entered  a  tract  of  public  land  under  the 
homestead  laws  of  the  United  States,  and  gave 
to  the  defendant,  pursuant  to  section  2288,  U. 
S.  Comp.  St  1901  (page  1385),  a  contract  to 
convey  to  it  two  acres  of  the  tract  for  church 
and  cemetery  purposes.  B.,  by  an  arrangement 
with  G.,  relinquished  his  entry,  and  O.  then  en- 
tered the  tract  and  received  a  patent  therefor. 
G.,  at  the  time  he  secured  such  relinqntshment, 
had  notice  of  the  contract  and  agreed  to  carry 
it  ont.  The  defendant  thereafter,  with  his 
knowledge  and  consent,  entered  into  the  posses- 
sion of  the  two  acres,  and  made  valuable  and 
Sermanent  improvements  thereon.  Held,  that 
K  held  the  legal  title  to  the  two  acres  in  trust 
for  the  defendant,  and  that  the  plaintiff  had 
notice  of  the  defendant's  rights  when  ha  ac- 
quired the  tract 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Crow  Wing 
County;   W.  S.  McCienahan,  Judge. 

Action  by  Fred  Elmer  against  Charles 
Wellsand  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.     Affirmed. 

A.  T.  Larson  and  B.  H.  Krelwltz,  for  ap- 
pellant   W.  A.  Fleming,  for  respondents. . 

START,  C.  J.  Ejectment  to  recover  from 
the  defendants  certain  land  in  the  county  of 
Crow  Wing.  The  cause  was  tried  by  the 
court  without  a  Jury,  and  Judgment  ent«> 
ed  for  the  defendants,  from  which  the  plain- 
tiff appealed. 

The  facts  are  not  disputed,  and  they  are,  as 
found    by   the    court;    substantially    these: 


In  the  year  1890  Herman  Belter  duly  altered 
a  tract  of  160  acres  of  public  land  under  the 
homestead  laws  of  the  United  States.  On 
August  3,  1891,  and  while  he  was  still  in 
possession  of  the  land  under  such  entry,  be 
sold  to  the  defendant  the  St  John's  Congre- 
gation, then  an  unincorporated  religious  so- 
ciety, by  a  contract  In  writing,  for  church 
and  cemetery  purposes,  two  acres  of  the 
land,  describing  It  After  making  this  con- 
tract Herman  Belter  relinquished  his  home- 
stead entry  to  the  government  after  an  ar- 
rangement with  August  Gerdau  whereby  It 
was  agreed  that  Belter  should  sell  sncta  re- 
linquishment to  Oerdau,  who  then  had  full 
notice  and  knowledge  of  all  the  rights  and 
equities  in  and  to  the  two  acres  of  the  de- 
fendant the  St  John's  Congregation,  and 
agreed  with  Belter  to  deed  the  same  to  it 
as  contemplated  by  the  contract  therefor. 
The  contract,  however,  was  never  recorded. 
Gerdan,  after  the  land  had  been  so  relis- 
qnished  by  Belter,  duly  entered  the  entire 
tract  as  a  homestead,  and  received  a  patent 
therefor  in  the  year  1895.  Shortly  after  the 
relinqnishment  St  John's  Congregation  al- 
tered npon  the  two  acres  of  the  tract  and 
made  valuable  Improvements  thereon  for 
church  and  cemetery  purposes,  and  continued 
-In  such  possession,  and  continued  to  make 
such  improvements  from  time  to  time,  with 
the  knowledge  and  consent  of  Gerdao,  dar- 
ing all  the  time  of  his  occupancy  of  the 
lands  so  entered  by  him.  Including  the  period 
after  the  issuing  of  the  patent  and  the  mak- 
ing of  the  mortgage  hereinafter  mentioned. 
The  defendant  as  successor  of  St.  John's 
Congregation,  is  now  occupying  the  two  acres 
of  land  with  the  Improvements,  consisting 
of  a  parsonage,  stable,  smokehouse,  garden, 
and  cemetery  in  which  four  or  Ave  of  its 
dead  have  been  buried.  Such  occupation 
has  been  open,  notorious,  exclusive,  contin- 
uous, and  uninterrupted  since  the  latter 
part  of  the  year  1891.  The  defendant  congre- 
gation, before  the  commencement  of  this  ac- 
tion, was  duly  Incorporated  under  the  lawa 
of  this  state,  and  is  the  legal  succ^sor  of 
St  John's  Congregation.  After  the  defend- 
ant BO  entered  into  possession  of  and  ImproT- 
ed  the  two  acres  of  land,  Oerdau  executed 
a  mortgage  upon  the  land  so  patented  to  him. 
Including  the  two  acres.  The  mortgage  was 
foreclosed  by  advertisement  and  the  land 
therein  described  sold  to  the  plaintiff.  No 
redemption  was  made  from  the  sale,  al- 
though the  time  limited  therefor  expired  be- 
fore the  commencement  of  this  action.  Upon 
these  facts  the  trial  court  found,  as  a  conclu- 
sion of  law,  that  the  plaintiff  held  the  legal 
title  to  the  two  acres  in  trust  for  the  defend- 
ant, that  he  execute  a  deed  therefor  to  it. 
and  directed  Judgment  accordingly. 

Do  the  facts  found  support  the  conclu- 
sions of  law  of  the  trial  court  T  This  Is  the 
only  question  for  our  decision,  and  we  an- 
swer it  in  the  affirmative.  The  contract  be- 
tween Belter  and  the  defendant  was    ex- 
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pressly  autborlzed  by  section  2288,  U.  S. 
Compw  St  1901  (page  1385),  whlcb  provides 
that:  "Any  bona  flde  settler  under  tbe 
pre-emption,  homestead,  or  other  settlement 
law  shall  hare  a  right  to  transfer,  by  war^ 
ranty  against  his  own  acts,  any  portion  of  his 
claim  for  church,  cemetery  or  school  purposes 
•  *  *  and  the  transfer  for  such  public 
purposes  shall  In  no  way  vitiate  the  right  to 
complete  and  perfect  the  title  to  his  claim." 
This  la  a  remedial  statute,  and  was  in- 
tended to  promote  pnblic  interests  by  au- 
thorizing the  settler  to  make  a  binding  con- 
tract, as  against  himself  and  those  claiming 
under  blm,  to  transfer  any  portion  of  his 
claim  for  school,  church,  or  cemetery  pur- 
poses. It  must,  then,  be  liberally  construed. 
It  cannot  be  doubted  that  If  Belter  had  re- 
ceived the  patent  for  the  land  he  would 
have  been  bound  to  convey  the  two  acres  to 
'the  defendant,  for  he  would  have  held  tbe 
legal  title  thereto  for  the  defendant.  The 
plaintiff,  however,  claims  that  by  Belter's 
relinquishment  of  his  entry,  and  the  entry 
and  acquisition  of  the  patent  title  by  Oer- 
dau  from  the  United  States,  all  rights  and 
equities  on  the  part  of  the  defendant  to  the 
two  acres  were  cut  ofl!.  If  the  relinquish- 
ment of  Belter  and  the  entry  of  the  land  by 
Gerdau,  without  notice  of  the  defendant's 
contract,  w«re  the  only  facts  in  the  case,  it 
would  be  dlflScult  to  answer  the  conten- 
tion of  the  plaintiff.  But  Gerdau  had  notice 
of  the  defendant's  contract  and  interest 
In  the  land  when  he  purchased  Belter's  claim 
and  procured  his  relinquishment,  and  agreed 
to  carry  out  such  contract  and  deed  the 
two  acres  to  the  defendant  And  after  his 
entry,  and  up  to  the  time  he  gave  the  mort- 
gage— ^whlch  was  after  the  patent  bad  been 
Issued  to  him — Gerdau  recognized  the  rights 
of  the  defendant  under  the  contract  by  per- 
mitting it  to  enter  Into  the  actual  possession 
of  tbe  two  acres  and  make  thereon  valuable 
and  i)ermanent  improvMuents  for  church  and 
cemetery  purposes  with  his  knowledge  and 
consent  It  is  clear  from  the  facts  found 
by  the  trial  court  that  Gerdau  was,  at  the 
time  he  gave  the  mortgage,  upon  the  most 
primary  principles  of  equity,  estopped  from 
repudiating  his  recognition  of  Belter's  con- 
tract to  convey  tbe  two  acres  to  the  defend- 
ant and  bis  own  promise  to  perform  it  He, 
therefore,  held  the  legal  title  of  the  two 
acres,  at  the  time  he  made  the  mortgage,  in 
trust  for  tbe  defendant  the  equitable  owner 
thereof.  Roy  v.  Ry.  Co.,  69  Minn.  547,  72  N. 
W.  794;  s.  c.  173  n.  S.  687,  19  Sup.  Ct  549,  43 
li.  Bd.  820;  McClung  v.  Penny,  189  TJ.  S. 
143,  23  Sup.  Ct.  589,  47  L.  Ed.  751.  The  de- 
fendant was  In  the  actual  and  exclusive  pos- 
session of  the  two  acres  when  the  mortgage 
was  made,  hence  the  mortgagee  and  all  per. 
8M18  claiming  under  him  are  chargeable  with 
the  defendants'  equities  in  the  two  acrea, 
The  findings  of  fact  fully  sustain  the  conclu- 
sions of  law  of  the  trial  court 
Judgment  affirmed. 


In  re  LANK. 
(Supreme  Court  of  Minnesota.    Dee.  16,  1804.) 

ATTOSRET  AT  LAW— MISCONDUCT— DISBAB- 
MENT. 

1.  Where  an  attorney  enconraged  a  witness  in 
a  criminal  case  to  continue  in  concealment  and 
avoid  attendance,  when  it  waa  known  he  would 
be  required  as  a  witness,  it  was  a  breach  of 
professional  duty,  subjecting  him  to  discipline 
therefor. 

In  the  matter  of  the  application  for  the 
removal  of  Freeman  P.  Lane,  attorney  and 
counselor  at  law.  Judgment  suspending  re- 
spondent 

E.  Southworth,  for  petitioner.  Thomas 
Kneeland  and  Welch  &  Bubacbek,  for  re- 
spondent 

PER  CURIAM.  Charges  were  duly  filed  by 
the  secretary  of  the  State  Board  of  Exam- 
iners against  Freeman  P.  Lane,  charging 
in  substance  that  he  bad  received  employ- 
ment from  Eidward  Leland,  a  convict  In 
state  prison,  to  assist  him  in  preparing  and 
presenting  a  petition  to  be  submitted  to  the 
board  of  pardons  for  his  release,  and  that 
he  received  substantial  sums  of  money  for 
services  to  be  rendered  therefor,  which  M 
agreed  to  perform  in  that  behalf,  but  that  in 
violation  of  his  obligation  as  attorney  to  bis 
client  after  a  sufficient  length  of  time  had 
elapsed,  declined  to  prepare  any  petition, 
and  entirely  abandoned  the  prosecution  of 
the  application  for  pardon.  This  petition 
was  filed  in  this  court  on  the  4th  day  of  De-. 
cember,  1903,  and  on  the  7th  day  of  Decem- 
ber an  order  to  show  cause  was  issued  pro- 
viding for  an  investigation  of  tbe  charge. 
Afterwards  the  charges  were,  upon  showing 
and  leave  granted,  amended  to  include  a  fur- 
ther accusation  to  the  effect  that  the  respond- 
ent aided  and  abetted  a  witness,  Ada  Hub- 
bell,  who  was  in  custody  of  the  sheriff  of 
Washington  county,  and  detained  there  to 
testify  against  one  John  Roberts  and  Ed- 
ward Leland  upon  criminal  charges  against 
them,  to  escape;  also  that  the  respondent 
who  had  been  retained  by  Roberts  and  Le- 
land, arranged  a  plan  between  them,  the 
witness,  and  respondent  whereby  she  was 
enabled  to  escape  from  Jail  and  leave  the 
state,  for  the  purpose  of  withholding  her 
testimony,  in  consequence  of  which  the 
criminal  causes  against  Leland  and  Roberts 
were  continued  until  the  following  term  of 
the  district  court;  that  from  the  time  of  the 
escai>e  of  this  witness  until  the  final  dis- 
position of  the  case  against  Roberts  and  the 
dismissal  of  the  action  against  Leland  in 
December,  1901,  the  officers  of  the  law  in 
Washington  county  were  unable  to  secure 
the  attendance  of  Ada  Hubbell,  who  was 
keeping  herself  concealed;  that  on  or  about 
the  1st  of  June,  1901,  the  respondent  was 
furnished  vrlth  money  to  the  extent  of  |60 
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by  Leland,  and  accepted  the  same  to  for- 
ward It  to  Ada  Hubbell  to  assist  ber  in  main- 
taining her  concealment  from  the  officers  of 
Washington  county,  and  to  elude  them;  and 
that  respondent  during  the  pendency  of  such 
action  mailed  to  Ada  Hubbell,  who  was  elud- 
ing such  officers  and  withholding  herself 
from  said  trial,  the  sum  of  $30.  The  respond- 
ent denied  the  accusatory  matter  contained 
in  these  charges.  There  was  a  referee,  and 
testimony  was  taken,  which  has  been  report- 
ed to  the  court.  Now,  upon  a  full  consid- 
eration of  the  charges  and  evidence,  the  fol- 
lowing conclusions  hare  been  reached: 

The  charges  that  after  respondent  had  re- 
ceived a  substantial  sum  of  money  to  as- 
sist the  convict  Leland  in  securing  a  pardon, 
be  was  then  abandoned  by  respondent,  are 
n«t  in  our  Judgment  sustained  by  the  evi- 
dence. While  there  is  testimony  for  the  pe- 
titioner, from  the  convict  Leland  and  the 
witness  Ada  Hubbell,  tending  to  show  that 
respondent  encouraged  the  witness  to  es- 
cape from  custody  of  the  sherlfT,  by  whom 
she  was  held  as  a  witness,  this  Is  denied  by 
the  respondent;  and  the  character  of  the 
evidence,  too.  Is  not  of  sufficient  weight,  as 
against  the  denials  of  respondent,  to  entitle 
It  to  sufficient  weight  or  credence  to  Justify 
as  In  holding  that  respondent  in  the  first 
instance  encouraged  the  escape  of  this  wit- 
ness. But,  further,  upon  the  admission  and 
statements  of  the  respondent  blmselfit*lt  ap- 
pears that  he  knew  that  the  witness  Ada 
Hubbell  had  planned  to  escape  at  the  time 
she  ran  away,  and  that  her  escape  necessi- 
tated the  postponement  of  the  two  criminal 
prosecutions  referred  to;  that  thereafter  she 
kept  herself  concealed  for  several  months, 
and  that  respondent  became  acquainted  with 
this  fact;  also  that  she  was  necessitous  and 
in  distressed  circumstances,  and  that  abont 
the  time  when  the  criminal  prosecution 
against  Roberts  and  Leland  was  coming  on 
the  respondent  obtained  knowledge  of  the 
hiding  place  of  the  witness,  and  Informed 
Roberta  of  this  fact  and  advised  him  to  send 
her  aid,  and  himself  made  a  remittance  to 
her  for  Roberts,  which  conld  have  been  for 
■o  other  reason  than  to  continue  her  In  her 
concealment  and  thereby  prevent  her  from 
l>ting  a  witness  In  the  criminal  causes 
against  Roberts  and  Leland. 

The  conclusions  we  have  reached  in  this 
respect  depend  almost  wholly  upon  the  evi- 
dence furnished  by  respondent  himself.  The 
natural  and  probable  Inference  that  follows 
from  his  admissions  and  letters  have  neces- 
sarily led  to  the  view,  which  is  established 
to  a  moral  certainty,  tliat  respondent  knew 
his  client  Roberts  was  nnder  prosecntlon 
and  that  it  was  to  his  Interest  to  prevent  the 
attendance  of  the  witness  Ada  Hubbell,  that 
be  was  intending  to  send  her  money,  and 
that  he  received  for  that  purpose  the  money 
and  forwarded  it  to  the  place  of  concealment 
of  the  witness  Ada  Hubbell,  which  would 
benefit  not  only  Roberts,  but  Leland;   and. 


treating  every  other  allegation  in  the  ac- 
cusation against  respondent  as  not  having 
been  sufficiently  proved,  we  are  required  to 
bold  that  tills  claim  of  the  accusation  is 
established,  and  we  are  further  required  to 
hold  that  that  act  by  an  attorney  prevented 
the  attendance  of  a  witness  and  aided  in 
keeping  her  In  concealment,  by  furnishing 
money  to  snch  witness,  or  aiding  and  abet- 
ting his  client,  nnder  prosecution,  to  com- 
ply with  snch  a  request  Is  a  breach  of  pro- 
fessional duty  to  the  fair  administration  of 
Justice,  and  cannot  be  condoned,  bat  should 
subject  him  to  the  discipline  of  this  court 
We  therefore  hold  that  the  element  of  the 
charge  which  accused  respondent  of  having 
encouraged  the  witness  Ada  Habbell  in  the 
criminal  cause  to  continue  in  concealment 
and  avoid  attendance,  when  It  was  known 
that  she  would  be  required  as  a  witness,  has 
been  established,  and  that  tills  was  a  breach 
of  professional  duty  by  the  respondent  as  an 
attorney  and  counselor,  and  sabjects  him  to 
discipline  therefor. 

The  Judgment  of  the  court  is  that  respond- 
ent be  suspended  from  practicing  as  an  at- 
torney or  counselor  in  any  of  the  coorta  of 
this  state  for  the  period  of  one  year.  Let 
Judgment  be  entered  aceordlngly. 


JOSWICH  V.  FABER  et  al. 
(Supreme  Court  of  Minnesota.     Dec.  2,  1904.) 

INSOLVKNOT— BAIX  OF  ASSETS— BEFOaKATIOR 
or  COHVKTANOX. 

1.  An  insolvent  nnder  the  state  law  owned  a 
mining  interest  at  Silver  Ciia,  Colo.,  and  also 
certain  other  mining  interests  about  two  miles 
distant,  known  as  tlie  "Royal  Gold  Mining  Com- 
pany," and  inventoried  the  same  with  his  re- 
ceiver in  the  following  terms :  "Item  No.  14. 
A  mining  interest  at  Silver  Cliff,  Colo."  The 
receiver  possessed  no  certificates  of  stodk  or  evi- 
dences of  ownership,  and  bad  no  knowledge  of 
the  nature  of  the  interest,  except  as  described 
in  the  inventory,  and  sold  and  conveyed  the 
same  at  public  auction  according  to  the  descrip- 
tion in  the  inventory.  In  an  action  brought  by 
plaintiff,  who  acqnii^d  title  by  subseqaent  trans- 
fers, to  reform  the  conveyances  bo  as  to  Indnde 
the  Roval  Gk>ld  Company  property,  Md,  that 
tlie  evidence  was  not  sufficient  to  Justify  a  find- 
ing that  the  latter  was  sold  by  the  receiver  and 
conveyed  to  the  purdiaser. 

(Syllabus  by  the  Ooort,) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Grler  M.  Orr,  Judge. 

Action  by  Jessie  Joswlch  against  Charles 
Faber  and  others.  Verdict  for  plaintiff. 
From  an  order  denying  a  new  trial,  defend- 
ants appeal.    Reversed. 

John  B.  &  E.  P.  Sanborn,  for  appellants. 
James  Schoonmaker  and  F.  F.  Wilde,  for  re- 
spondent 

LEWIS,  J.  March  10^  1891,  defendant  Fa- 
ber was  adjudged  Insolvent  under  the  Minne- 
sota laws,  and  A.  R.  Klefer  was  appointed 
receiver.  At  that  time  Faber  owned  333 
Shares  of  the  Silver  Ollff  Mining  Company. 
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a  Oolorado  corporation,  vhlcb  owned  a  mine 
at  Silver  Cliff,  Custer  county,  Colo.;  also 
about  ISO  shares  of  the  capital  stock  of  an- 
other corporation  owning  a  mine  at  SUyer 
cuff.  He  also  owned  4,405  shares  of  the 
capital  stock  of  the  Boyal  Gold  Mining  Com- 
pany, an  Illinois  corporation,  which  owned 
tv*  mines,  known  as  the  "Song  Bird"  and 
"Grey  Eagle,"  about  two  miles  distant  from 
Silver  Cliff.  In  making  up  his  Inventory, 
Faber  described  his  mining  Interests  as  fol- 
lows: "Item  No.  14.  A  mining  Interest  at 
BUver  Ollff,  Colorado,"  and  "Item  No.  18. 
Five  hundred  shares  of  Silver  Ore  Min- 
ing Company  of  Minnesota."  In  July,  1892, 
pursuant  to  notice,  the  receiver  held  a  pub- 
Il«  auction  of  the  Insolvent's  property,  and 
In  his  report  to  the  court  stated  that  he 
"Btmck  off  and  sold  to  J.  F.  George,  for  the 
sum  of  $16,  all  his  right,  title,  and  Interest 
in  the  five  hundred  shares  of  the  capital  stock 
of  the  Silver  Ore  Mining  Company  in  the 
inventory  of  the  Insolvent  herein  described, 
and  all  other  mining  stock  therein  described." 
The  sale  was  duly  confirmed  by  the  court, 
and  a  conveyance  executed  by  the  receiver, 
in  which  the  mining  property  is  described  as 
"all  light,  title,  and  interest  of  the  party  of 
the  first  part,  as  such  receiver,  in  and  to  the 
600  shares  of  the  capital  stock  of  the  Silver 
Ore  Mining  Company  in  the  Inventory  made 
by  the  insolvent  and  on  file  in  the  matter 
above  entitled,  described,  or  referred  to,  and 
all  the  mining  stock  of  every  description  in 
said  Inventory  referred  to."  In  1896  Klefer 
was  dlcbarged  as  receiver,  and  in  1901  Mr. 
George  conveyed  his  Interest  to  F.  F.  Wilde, 
and  described  the  same  as  follows:  "All  the 
right,  title,  and  interest  of  the  said  party  of 
the  first  part  in  and  to  the  600  shares  of 
capital  stock  of  the  Silver  Ore  Mining  Com- 
pany of  Minnesota,  and  the  shares  of  capital 
stock  of  Silver  Cliff  Mining  Company,  pur- 
chased by  the  said  party  of  the  first  part  on 
the  26tb  day  of  July,  ▲.  D.  18S2,  from  An- 
drew B.  Klefer,  as  receiver  of  Charles  Faber, 
insolvent  •  •  •  All  said  stock  being  in- 
cluded in  the  Inventory  made  by  said  Charles 
Faber,  insolvent  and  filed  in  said  court 
Hereby  intending  to  sell,  assign,  and  convey 
to  said  Fr.  F.  Wilde  all  the  mining  stock 
embraced  in  the  Inventory  of  said  Faber 
filed  in  said  insolvency  proceedings,  and  all 
kla  right  title,  and  interest  in  and  to  said 
stock  in  said  mines.  *  *  *"  Wilde  sub- 
sequently cmveyed  to  his  wife,  and  she  to 
plaintiff,  her  daughter. 

This  action  was  bronght  to  reform  the  con- 
veyances from  the  receiver  to  George  and 
from  George  to  Wilde  to  make  them  include 
the  4,405  shares  of  capital  stock  of  the  Boyal 
Gold  Mining  Company,  and  to  enjoin  appel- 
lants from  disposing  of  the  same,  upon  the 
theory  ttiat  the  descriptions  were  intended  to 
convey  Faber's  entire  Interests  In  the  vicinity 
of  Silver  Cliff,  although  indefinite  in  not 
naming  all  the  specific  properties.  The  court 
found  that  the  4,405  shares  of  Boyal  Gold 


Mining  Company  were  Included  In  the  inven- 
tory description  above  set  out,  and  that  the 
same  was  advertised  and  sold  by  the  receiver 
to  Mr.  George,  and  through  mesne  convey- 
ances to  plaintiff,  who  was  entitled  to  the 
certificates.  The  assignments  of  error  pre- 
sent the  single  question,  are  the  findings  of 
tact  supported  by  the  evidence? 

Considering  the  Inventory  alone,  as  to  item 
No.  18  there  is  no  question.  That  descrip- 
tion is  complete  enough  to  designate  the 
property.  As  to  item  No.  14,  the  only  defi- 
nite thing  mentioned  is  that  it  is  a  mining 
interest,  located  at  Silver  Cliff,  Colo.  There 
is  nothing  to  indicate  whether  such  interest 
was  evidenced  by  shares  of  capital  stock  in  a 
corporation  or  founded  upon  contract  or  deed. 
It  appears  that  the  receiver,  without  any  at- 
tempt to  obtain  a  more  particular  description, 
advertised  and  sold  it  according  to  the  in- 
ventory description,  he  having  no  knowledge 
of  the  existence  of  any  certificates  of  stock 
representing  the  mining  interest  at  Silver 
Cliff.  It  appears  from  the  evidence  that  aft- 
er the  sale,  at  the  request  of  the  purchaser, 
in  order  to  cover  the  possibility  of  there  be- 
ing outstanding  stock,  words  of  more  general 
description  were  inserted  in  the  report  of 
sale  as  follows:  "And  all  other  mining  stock 
therein  described,"  and  at  the  request  of  the 
purchaser  the  following  language  was  intro- 
duced in  the  deed  of  conveyance:  "And  all 
other  mining  stock  in  the  inventory  described 
or  referred  to."  Bespondent  insists  that  it 
was  the  Intention  of  the  Insolvent  that  the 
description  under  item  No.  14  of  the  inven- 
tory, "a  mining  interest  at  Silver  Cliff," 
should  include  all  mining  interests  owned  by 
tiim  in  that  vicinity.  On  the  other  hand, 
appellants  assert  that  such  was  not  his  inten- 
tion, and  that  he  did  not  Include  in  the  de- 
scription under  that  item  anything  but  the 
mining  interest  which  he  held  at  Silver  Cliff, 
viz.,  333  shares  of  the  Silver  Cliff  Mining 
Company,  and  about  130  shares  of  the  capital 
stock  in  another  company  at  that  point;  that 
he  purposely  refrained  from  scheduling  the 
stock  in  the  Boyal  Gold  Mining  Company,  be- 
cause at  that  time  he  consid^ered  it  worthless; 
and  that  Mr.  George  bought  only  the  mining 
interest  located  at  Silver  Cliff,  which  was  all 
the  receiver  attempted  to  sell.  It  cannot  be 
inferred  from  the  description  in  the  inven- 
tory, notice,  report,  confirmation,  and  con- 
veyances that  the  receiver  knew  anything 
about  the  stock  in  question,  or  Intended  to 
dispose  of  it  at  the  sale.  This,  we  believe, 
is  admitted  by  appellants;  but  inasmuch  as 
the  Boyal  Gold  Mining  Company's  properties 
were  located  in  the  vicinity  of  Silver  Cliff, 
about  two  miles  distant,  and  mining  property 
in  that  vicinity  was  commonly  referred  to  as 
the  "Silver  Cliff  mines,"  it  is  claimed  that 
the  term  as  used  In  the  inventory,  "a  mlnlnc 
Interest  at  Silver  Ollff,"  included  the  Song 
Bird  and  Grey  Eagle  mines.  Faber  did  own 
other  mining  property  immediately  at  Silver 
Cliff,  and  therefore  the  desorlptloa  In  the  in- 
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ventory  was  correct,  trnless  under  such  de- 
scription It  was  the  Intention  to  Include  all  of 
the  mining  interests  in  that  vicinity.  In  which 
case  the  language  would  not  be  comprehen- 
sive enough,  and  parol  evidence  was  admis- 
sible to  show  what  the  parties  intended. 
The  evidence  with  reference  to  the  extent  of 
territory  referred  to  by  the  term  "Silver 
CUfT  mines"  is  contradictory,  and  very  un- 
satisfactory. The  evidence  relied  upon  by 
respondent  to  prove  that  it  was  the  intention 
of  Faber  to  schedule  the  property  of  the 
Royal  Odd  Mining  Company  under  the  lan- 
guage used  is  in  the  nature  of  certain  admis- 
sions by  Mr.  Faber.  Mr.  Wilde  testified  that 
he  had  visited  Silver  Ciyf  with  Mr.  Faber 
in  1885,  and  had  himself  purchased  stock  in 
the  Royal  Gold  Mining  Company;  that  he 
was  the  secretary  and  Mr.  Faber  the  vice 
president  of  tliat  company;  that  he  did  not 
know  Faber  owned  any  property  at  Silver 
Cliff,  and  that  afterwards  Faber  frequently 
spoke  of  the  Royal  Oold  Mining  Company's 
property  as  the  "Silver  CllfC  mining  Inter- 
ests." Wilde  also  testified  that  he  himself 
had  prepared  the  Inventory  and  inserted  the 
words  referred  to  as  a  sufiBclent  description, 
although,  according  to  his  statement,  Faber 
had  told  him  to  include  the  shares  of  the 
Royal  Oold  Mining  Company,  which  Faber 
denies.  Mr.  Oeorge  testified  that  in  a  con- 
versation with  Mr.  Faber,  occurring  three  or 
four  years  after  the  sale,  Faber  said  he  did 
not  know  where  the  certificates  of  stock  to 
the  property  were  which  Mr.  Oeorge  had 
purchased,  but  that  Mr.  Wilde  knew  all  about 
it,  and  could  tell  him,  though  the  name  of  the 
company  and  the  location  of  its  property 
were  not  mentioned.  The  principal  evidence 
relied  upon  Is  a  letter  dated  at  Perham, 
Minn.,  September  23,  1901,  written  by  Faber 
to  Wilde,  in  which  he  makes  the  declaration 
that  he  had  lost  everything,  and  that  the 
shares  had  been  sold  by  the  receiver;  but 
the  letter  does  not  indicate  what  shares  he 
referred  to,  although  it  does  appear  that  Im- 
mediately prior  thereto  Mr.  Wilde  had  been 
endeavoring  to  purchase  from  Mr.  Faber  his 
shares  of  stock  in  the  Royal  Oold  Mining 
Company. 

If  the  question  at  Issue  depended  alone 
upon  whether  Mr.  Faber  had  originally  in- 
tended to  Inventory  all  of  his  mining  inter- 
ests in  the  vicinity  of  Silver  Cliff,  and  so 
treated  the  matter  subsequently  to  the  sale, 
then  possibly  his  conduct  would  be  sufficient 
to  sustain  the  finding  that  his  interest  in  the 
Royal  Oold  Mining  Company  had  been/ sold 
by  the  receiver  and  purchased  by  Mr.  George. 
But  the  real  question  before  the  court  is  not 
what  the  insolvent  may  have  Intended — 
whether  to  schedule  his  entire  mining  inter- 
ests, or  keep  out  the  property  now  in  dis- 
pute, either  because  he  considered  it  worth- 
less or  because  he  hoped  to  conceal  the  same 
for  his  personal  benefit  The  question  Is, 
did  the  receiver  have  any  knowledge  of  the 
existence  of  this  mining  interest?     Did  he 


offer  it  for  sale,  and  did  Mr.  George  pur- 
chase it?  The  entire  interest,  whatever  it 
was,  and  wherever  located,  by  operation  of 
law  passed  to  the  receiver  upon  his  appoint- 
ment and  qualification,  no  matter  whether  tbe 
property  was  correctly  scheduled  or  mention- 
ed at  all  in  the  Inventory.  Therefore  the 
whole  case  turns  upon  the  situation  as  It 
existed  at  the  time  of  the  sale  and  the 
knowledge  and  Intent  with  which  the  par- 
ties directly  concerned  with  the  disi>osltion 
of  the  property  then  acted.  So  far  as  the 
record  shows,  the  receiver  knew  notliing 
whatever  of  the  existence  of  the  Royal  Gold 
Mining  Company,  or  of  Insolvent's  Interest  in 
it  He  advertised  and  sold  whatever  passed 
by  the  description  in  the  inventory.  Accord- 
ing to  the  evidence,  Mr.  George  had  some 
doubt  as  to  the  sufficiency  of  the  description 
in  case  the  interest  should  turn  out  to  be 
represented  by  certificates  of  stock.  He  had 
free  access  to  Wilde,  insolvent's  attorney, 
and  to  Mr.  Faber,  at  that  time,  and,  if  there 
was  any  doubt  as  to  the  location  and  de- 
scription of  the  property  he  had  purchased, 
it  would  have  been  a  very  easy  thing  to  as- 
certain, and  have  the  correct  description  in- 
serted. From  a  careful  review  of  all  of  the 
evidence,  we  come  to  the  conclusion  that  Mr. 
George  did  not  purchase,  and  did  not  claim 
to  have  purchased,  anything  beyond  what 
was  technically  described  in  the  Inventory, 
viz.,  the  mining  interest  at  Silver  Cliff. 
There  was  a  mining  Interest  at  Silver  Cliff. 
The  receiver  so  treated  and  disposed  of  it, 
and  the  purchaser  bought  no  more  than  de- 
scribed. There  is  no  evidence  that  he  did 
not  rely  on  the  description  so  far  as  local- 
ity was  concerned,  and  he  was  not  misled 
by  anyone.  The  receiver  having  been  dis- 
charged in  1886,  and  the  shares  of  stock  in 
question  not  having  been  sold  by  him,  they 
reverted  to  the  Insolvent  by  operation  of 
law.  King  V.  Remington,  86  Minn.  15,  30- 
32,  29  N.  W.  852;  Kinney  v.  Sharvey,  48 
Minn.  98,  50  N.  W.  1025;  Bank  v.  Randall, 
38  Minn.  383,  87  N.  W.  799;  Atwater  v. 
Manchester  Savings  Bank,  45  Minn.  344,  43 
N.  W.  187,  12  L.  R.  A.  741. 

Finding  no  substantial  evidence  to  sustain 
the  findings  of  fact,  the  order  denying  ap- 
pellants' motion  for  a  new  trial  Is  reversed, 
and  new  trial  ordered. 


ROCK  ISLAND  PLOW  00.  t.  PETERSON. 
(Supreme  Court  of  Minnesota.     Dea  2,  1904.) 

fOBEIGR   COBPORATIONS— BUSINESS  IS   ZHK 
STATE— CONDITIONS. 

1.  Plaintiff,  a  corporation  of  the  state  of  Illi- 
nois, engaged  in  the  boslness  of  manafactoring 
and  deaiins  in  farm  machinery  in  that  and  other 
states,  mamtained  an  agency  in  this  state  for 
the  purpose  of  receiving,  storing,  and  ddlver- 
Ing  goods  to  purchasers  in  this  state,  to  whom 
sales  were  made  by  orders  taken  by  traveling 
salesmen,  subject  to  the  approval  of  plaintiS  at 
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ita  home  office,  in  the  state  of  ininois.  The 
agent  in  this  state  had  no  authority  to  make 
■ales  of  property  stored  with  it,  or  to  take  or 
receive  orders  therefor.  Its  authority  was  lim- 
ited exdasively  to  delivering  goods  previoualy 
sold  by  plaintilf  through  its  traveling  salesmen. 
It  is  new  that  plaintiff  was  not  doing  business 
within  this  state,  in  violation  of  chapter  89,  p. 
68.  or  chapter  70,  p.  71,  Gen.  Laws  1899 ;  that 
its  bosinesa,  transacted  in  the  manner  stated  ia 
the  opinion,  constituted  interstate  commerce. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Goodhue  Coun- 
ty; W.  0.  WilllBton,  Judge. 

Action  by  the  Rock  Island  Flow  Company 
against  B.  O.  Peterson,  doing  business  as 
the  E.  O.  Peterson  Hardware  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.    Beversed. 

John  F.  Men-ill  (Albert  Johnson,  of  coon- 
sel),  for  appellant.  S.  J.  Nelson,  for  respond- 
ent 

BBOWN,  J.  Action  to  recover  npon  a 
promissory  note,  in  which  defendant  had 
Judgment,  and  plaintiff  appealed  therefrom. 

The  facts,  as  disclosed  by  the  findings  of 
the  trial  court,  are  as  follows:  Plaintiff  is 
a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Illinois,  having  its 
oflSce  and  principal  place  of  business  at  the 
city  of  Bock  Island,  in  that  state,  and  en- 
gaged in  the  business  of  manufacturing  and 
selling  agricultural  implements.  Defendant 
Is  a  retail  dealer  in  such  articles,  doing  busi- 
ness at  Bed  Wing,  In  the  state  of  Minne- 
sota. At  the  city  of  Bed  Wing  on  the  24  of 
January,  1301,  defendant  delivered  to  a 
traveling  salesman  of  plaintiff  the  following 
order: 

"Please  ship  to  ns  the  following  order  for 
goods  from  F.  O.  B.,  Minneapolis,  Minn.,  oa 
or  about  March  15,  1901,  or  as  soon  as  pos- 
sible thereafter  (or  you  may  ship  earlier  at 
your  option,  provided  time  of  payment  is  not 
changed  thereby)  marked  E.  O.  Peterson 
Hdw.  Oo.,  Bed  Wing,  Minn.  B.  O.  Feter^ 
son  Hdw.  Co. 

"Accepted  subject  to  approval  of  Bock  Is- 
land Plow  Co.    P.  Gain,  Travelling  Agent" 

The  order  was  by  him  forwarded  to  plain- 
tiff at  its  place  of  business  at  Rock  Island, 
and  by  it  accepted,  and  notice  of  such  accept- 
ance was  soon  thereafter  mailed  to  defend- 
ant The  goods  ordered  by  defendant  were 
subseqaently  shipped  to  him,  but  under  the 
following  circnmstances:  It  appears  that, 
long  prior  to  the  date  of  this  transaction, 
plaintiff  entered  Into  a  written  contract  with 
the  Security  Warehouse  Company  of  Minne- 
apolis, Minn.,  which  contract  was  in  force 
at  the  time  of  the  transaction  here  in  ques- 
tion, under  which  the  warehouse  company 
undertook  and  agreed — to  quote  the  lan- 
guage of  the  contract — "to  receive,  store  in 
good  dry  warehouses,  and  keep  in  good  or- 
der, any  goods  and  repairs  manufactured  and 
shipped  to  it  by  said  plaintiff;  said  goods 
to  be  packed  and  bundled  by  said  plaintiff 
in  the  customary  way  for  reahipment;    ail 


car-load  lots  to  be  dellTered  <m  aide  track* 
of  said  warehouse  company."  And  the  ware- 
house company  further  agreed  to  transfer 
and  reshlp  goods  promptly  upon  receipt  of 
written  orders  from  plaintiff,  or  its  author- 
ized representatives  or  agents,  for  the  com- 
pensation therein  specified.  The  findings  of 
the  trial  court  do  not  Justify  the  inference  or 
conclusion  that  plaintiff  shipped  to  and 
stored  large  quantities  of  Its  goods  with  the 
warehouse  company,  without  reference  to 
contracts  previously  entered  into  for  their 
sale.  If  such  facts  appeared,  a  different 
question  would  be  presented.  On  the  con- 
trary, the  Inference  from  the  findings  Is 
that  no  goods  were  shipped  to  that  company 
until  orders  were  received  from  customers 
in  this  state,  and  they  were  then,  before 
shipment  "packed  and  bundled  by  said 
plaintiff  in  the  customary  way  for  reehii^ 
ment"  as  required  by  the  terms  of  the  con- 
tract above  quoted.  Some  time  after  the  re- 
ceipt of  the  order  from  defendant  and  its 
acceptance  by  plaintiff,  the  latter  shipped  to 
the  warehouse  company  at  Minneapolis  the 
articles  called  for  by  the  contract  and  di- 
rected their  reshlpment  to  defendant  at  Bed 
Wing.  The  warehouse  company  complied 
with  the  directions. ,  The  goods  were  re- 
shipped  from  Minneapolis  to  Bed  Wing,  and 
received  by  defendant,  presumably  "packed 
and  bundled"  as  originally  received  "by  the 
warehouse  company.  It  fairly  appears  that 
this  was  the  general  manner  In  which  plain- 
tiff did  business  with  its  customers  in  this 
state.  We  are  bound,  in  the  absence  of  spe- 
cific findings  to  the  contrary,  to  so  assume, 
for  no  presumptions  are  to  be  indulged  in 
against  plaintiff.  The  burden  was  upon  de- 
fendant to  affirmatively  show  a  violation  of 
the  statute. 

An  accounting  and  settlement  was  had 
between  the  parties  subsequent  to  the  ship- 
ment of  the  goods,  and  defendant  made  and 
delivered  to  plaintiff  the  promissory  note 
sued  on  in  this  action.  The  defense  to  the 
action  is  that  plaintiff  is  a  foreign  .corpora- 
tion, and  at  no  time  has  complied  with  the 
provisions  of  chapter  69,  p.  68,  or  chapter 
70,  p.  71,  Gen.  Laws  1899,  known  as  the 
"SomerviUe  Law,"  prescribing  certain  con- 
ditions on  which  foreign  corporations  may 
do  business  in  this  state.  The  court  below 
found,  in  accordance  with  the  stipulation  of 
the  parties,  that  plaintiff  had  in  no  manner 
complied  with  the  statutes  referred  to;  and 
the  question  for  consideration  is  whether 
the  facts  stated  disclose  that  plaintiff  was 
doing  business  in  this  state,  within  the 
meaning  and  in  violation  of  the  statute. 
This  statute  was  not  intended  to  interfere 
with  interstate  commerce,  for  it  is  beyond 
the  power  of  the  Legislature  to  enact  laws 
prohibiting  or  restricting  parties  engaged  in 
that  sort  of  business,  but  was  Intended  to 
apply  exclusively  to  foreign  corporations  do- 
ing business  within  our  borderb,  as  dis- 
tinguished from  Interstate  commerce.     The 
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order  nnder  irhlcb  the  goods  In  question 
were  shipped  to  defendant  was  taken  by 
a  traveling  salesman,  subject  to  the  approval 
of  plaintiff  corporation  at  Its  home  office,  In 
tbe  state  of  Illinois,  where  It  was  accepted. 
If  tbe  articles  thus  contracted  for  had  been 
shipped  to  defendant  direct  from  that  state, 
there  could  be  no  question  that  It  would  be 
interstate  commerce,  and  beyond  the  reach 
of  the  statute  referred  to.  13  Am.  &  Eng. 
Enc.  Law  (M  Ed.)  870.  And  we  have  only 
to  Inquire  whether  the  formal  execution  of 
the  contract  by  plaintiff,  by  a  delivery  of  the 
goods  ordered  in  tbe  manner  stated,  deprived 
the  transaction  of  the  character  of  inter- 
state commerce.  The  delivery  of  the  order 
and  Its  acceptance  at  Rock  Island  closed  the 
contract  between  the  parties,  and  it  was  ex- 
eeated  and  performed  by  plaintiff  when  the 
articles  ordered  were  delivered  to  the  rail- 
way company  at  Minneapolis,  consigned  to 
defendant  at  Red  Wing.  Bnt  tbe  mere  fact 
that  the  performance  was  by  a  delivery  of 
tbe  goods  to  a  carrier  In  this  state,  to  be 
transported  to  defendant,  did  not  necessarily 
render  It  any  the  less  Interstate  commerce. 
The  warehouse  company  in  Minneapolis  waa 
tbe  agent  of  plaintiff  in  this  state  for  the 
purposes  of  performance  only,  clothed  with 
the  naked  power  and  authority  to  deliver  the 
goods,  and  to  deliver  to  other  customers 
goods  stored  with  It  when  directed  and  or- 
dered so  to  do.  It  was  a  mere  distributing 
agency.  Ttic  case  would  be  substantially  the 
same  If  tbe  goods  bad  been  consigned  to 
plaintiff  itself  at  Minneapolis,  and  by  some 
other  agent  reshipped  to  defendant  It 
comes,  it  seems  clear  to  as,  squarely  within 
tbe  case  of  Caldwell  v.  North  Carolina,  187 
U.  8.  622,  23  Sup.  Ct  229,  47  L.  Ed.  336. 
That  case  Involved  substantially  tbe  ques- 
tion here  presented.  It  appeared  in  that  case 
that  a  portrait  company  carrying  on  busi- 
ness In  one  state  had  obtained  orders 
through  an  agent  In  another  state  for  pic- 
tures and  frames,  and.  In  filling  the  orders, 
shipped  the  pictures  and  frames  In  separate 
packages,  for  convenience  In  packing  and 
handling,  to  its  own  agent  in  the  state 
where  the  orders  were  obtained,  who  placed 
the  pictures  in  their  proper  frames,  and  de- 
livered them  to  the  persons  ordering  them. 
The  court  held  that  the  transaction  came 
within  the  protection  of  the  commerce  clause 
of  the  federal  Constitution,  and  was  not  do- 
ing business  In  the  foreign  state  in  violation 
of  a  statute  similar  to  our  own.  In  the  case 
at  bar,  as  we  have  already  stated,  the  fair 
inference  from  the  findings  of  the  trial  court 
is  that  plaintiff  shipped  its  goods  into  this 
state,  after  receiving  orders  therefor  from 
customers,  to  its  agent,  the  war^ouse  com- 
pany at  Minneapolis,  to  be  by  it  reshipped 
and  delivered  to  customers,  "bnndled  and 
packed"  as  originally  received  by  It.  The 
power  of  the  warehouse  company  was  limited 
to  reshipping  and  delivering  goods  consigned 
ta  It  for  that  purpose.    It  had  no  power  to 


take  orders  or  to  sell  or  deliver  goods,  other- 
wise than  as  directed.  The  case  of  Brewing 
Co.  V.  Peimeisl,  86  Minn.  121,  88  N.  W.  441, 
relied  upon  by  defendant,  Is  not  In  poinL 
In  that  case  the  brewing  company  was  a 
corporation  created  and  doing  business  un- 
der the  laws  of  the  state  of  Wisconsin,  manu- 
facturing beer  for  sale  to  customers  in  that 
and  other  states.  It  maintained  a  ware- 
house at  WatervUle,  In  this  state,  where 
large  quantities  of  beer  and  liquors  were 
stored  and  sold  by  an  agent  of  the  company 
resident  at  WatervUle,  but  not,  as  in  the 
case  at  bar,  upon  orders  taken  by  traveling 
salesmen.  In  that  case  tbe  agent  had  full 
power  to  sell  and  dispose  of  the  liquors  in 
bis  charge,  and  to  receive  payment  therefor. 
The  cases  are  clearly  distinguishable. 

Oar  conclusions  are  that  the  transaction 
here  in  question  amounted  to  Interstate 
commerce,  and  plaintiff  is  entitied  to  recover. 
The  Judgment  appealed  from  is  reversed, 
with  directions  to  the  court  below  to  amend 
its  conclusions  of  law  by  ordering  Judgment 
for  plaintiff  as  prayed  for  in  the  complaint 


CHASTBK  V.  S0T76A. 
(Supreme  Court  of  Minnesota.     Dec.  9,  1901) 

DEEDS— DKLIVERT—KVIDKNCT. 

L  To  constitute  a  delivery  of  a  deed,  it  is  not 
imperatively  necessary  that  there  be  an  actual 
manual  delivery  of  the  instrument  Whether 
the  delivery  is  so  far  completed  as  to  pass  the 
title  ^8  a  question  of  fact,  rather  than  of  law, 
depending  largely  upon  the  intent  of  the  gran- 
tor to  vest  the  estate  in  the  grantee. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court.  Hennepin 
County;   David  F.  Simpson,  Judge. 

Action  by  John  M.  Chastek  against  Fred- 
erick Souba,  administrator  of  the  estate  of 
Bmll  J.  Chastek.  Verdict  for  defendant 
From  an  order  denying  a  new  trial,  plaintiff 
appeals.    Affirmed. 

Savage  &  Purdy,  for  appellant  BL  E. 
Wltchle,  for  respondent 

DOUGLAS,  J.  On  February  IB,  1899. 
plaintiff  executed  to  bis  son  Bmll  a  deed  for 
the  land  in  controversy;  also  a  deed  for  a 
like  amount  of  land  to  another  son,  which 
was  delivered  In  the  autumn  following.  At 
about  this  time  Emil  borrowed  $400  of  his 
father,  and  repaid  It,  with  interest,  shortly 
before  bis  death.  Upon  the  death  of  Emil, 
which  occurred  four  years  later,  the  deed 
was  In  the  possession  of  bis  father.  Brl- 
dence  was  offered  tending  to  show  that,  be- 
tween the  date  of  the  deed  and  his  death, 
Emil  occupied  the  land  purported  to  be  con- 
veyed thereby.  Tbe  wife  of  said  deceased 
testified  that  plaintiff,  while  holding  the  deed 
In  bis  hands  at  tbe  time  of  making  tbe  loan, 
said  that  when  her  husband  repaid  the  mon- 
ey be  waa  going  to  give  him  the  deed.    A 

T 1.  Sea  Deeds,  ToL  U,  C«lt  Dlx.  H  VU,  W. 
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Delgbbor  testlfled  tbat  plaintiff  told  blm  that 
"be  bad  glTen  Frank  hla  deed,  ont  and  oat, 
and  tbat  be  held  Emll's  deed  on  a  loan; 
tbat  be  bad  helped  him  out  on  his  property 
at  Hopkins";  also  that  "Frank  had  hla 
deed,  and  that  Bmll  wonld  have  had  his, 
had  it  not  been  for  the  fact  that  he  pot  that 
deed  np  for  a  loan.  •  *  *  I  am  poBltlve 
that  he  said  he  bad  given  both  of  the  boya 
deeds."  In  an  action  to  qnlet  title,  the  court 
foond  that  the  title  to  the  premises  Involved 
passed  to  Emll  by  said  conveyance.  From 
an  order  overmllng  his  motion  for  a  new 
trial,  plaintiff  appeals. 

The  vesting  of  title  In  said  deceased,  who 
Is  now  represented  by  respondent,  depends 
upon  the  solntlen  of  the  question  whether 
said  deed  was,  in  law,  delivered  to  blm. 
The  issue  la  an  extremely  close  one,  bu^ 
In  our  opinion,  the  deed  must  be  deemed 
to  have  been  delivered  to  Kmll  during  bis 
lifetime.  The  following  authorities  record 
a  number  of  transactions  In  which  title  to 
lands  passed  in  the  absence  of  actual,  al- 
though legal,  delivery  of  deeds:  Stevens  v. 
natch,  8  Minn.  84  (Gil.  19);  Conlan  v.  Grace, 
36  Minn.  276,  80  N.  W.  880;  Nasro  v.  Ware. 
38  Minn.  443,  38  N.  W.  359;  Lee  v.  Fletcher, 
4«  Minn.  49,  48  N.  W.  456,  12  L.  R.  ▲.  171; 
Uaeg  V.  Haeg,  53  Minn.  83,  66  N.  W.  1114; 
Barnard  v.  Thurston,  86  Minn.  343,  90  N. 
W.  574.  In  Stevens  v.  Hatch,  supra,  the 
deed  was  held  by  the  grantor  pursuant  to  a 
mutual  agreement  until  it  could  be  Jointly 
examined  by  the  grantor  and  grantee.  In 
Conlan  v.  Grace,  supra,  the  court  said:  "To 
constitute  a  delivery  of  a  deed,  It  Is  not  nec- 
essary there  should  be  an  actual  manual  de- 
livery of  the  Instrument.  Whether  there 
has  been  a  delivery  of  the  deed  Is  rather  a 
question  of  fact  than  of  law,  depending  up- 
on the  intent  of  tbe  grantor  to  vest  an  estate 
in  the  grantee."  In  Nazro  t.  Ware,  supra, 
the  mortgagor  retained  the  instrument,  and 
notified  the  mortgagee  that  a  mortgage 
which  he  prior  thereto  Iiad  promised  to  exe- 
cute had  been  recorded.  In  holding  that  the 
mortgage  was  delivered,  the  coiurt  expressly 
affirmed  the  decision  last  cited.  In  Lee  t. 
Fletcher,  supra,  the  delivery  and  acceptance 
of  a  mortgage  was  presumed  from  its  execo- 
tlon  by  the  debtor,  and  Ids  act  of  placing  it 
on  record.  In  Haeg  v.  Haeg,  supra,  Mr. 
Haeg  executed  deeds  in  favor  of  his  chil- 
dren, placed  them  in  a  bank  vault,  and  re- 
quested a  friend  to  procure  and  deliver  them 
upon  his  death.  As  between  the  parties,  the 
court  held  the  deeds  to  have  been  legally 
delivered,  although  possession  and  control 
thereof  remained  In  the  grantor  during  his 
lifetime.  This  case  Is  decisive  of  the  issue 
now  presented.  Evidence  was  offered,  as 
we  liave  seen,  tending  to  show  that  appel- 
lant intended  to  actually  deliver  the  con- 
veyance for  the  lands  In  question  upon  the 
payment  by  the  deceased  of  a  small  loan. 
Slight  evidence  was  also  offered  tending  to 
show  an  actual  delivery  and  return  of  the 


deed.  Tliat  appellant  Intended  that  the  title 
should  pass  is  strongly  corroborated  by  the 
fact  that  he  treated  the  tract  so  conveyed 
as  the  property  of  his  son.  Upon  this  point 
it  appears  that  for  three  or  four  years  after 
the  execution  of  the  instrument,  and  pend- 
ing the  repayment  of  the  loan  referred  to, 
the  deceased,  with  full  knowledge  of  appel- 
lant, was  In  possession  of  such  land,  either 
personally  or  by  bis  tenant,  and  both  treat- 
ed it  as  bis  property.  We  adhere  to  the  doc- 
trine adopted  In  the  opinions  cited,  that  the 
question  of  delivery  is  one  of  fact,  rather 
than  of  law,  depending  largely  upon  the  in- 
tent of  the  grantor  to  vest  the  estate  in  the 
grantee;  and  are  of  the  opinion  the  court 
did  not  err  in  Its  findings,  or  in  tlie  admis- 
sion or  exclusion  of  evidence. 
Order  affirmed. 


NORTON  T.  WILKEJS  et  al. 
(Supreme  Court  of  Minnesota.    Dec.  9,  1904.) 

SCHOOL  DISTBICTB— CONTBACTS  WITH  TEAOHEBS 
— FI N  Dinos— C01CPI,AIRT. 

l.The  board  of  trustees  of  a  school  district 
may,  prior  to  the  regular  annual  election  held 
in  July,  employ  a  teacher  for  the  ensuing  year, 
and  bind  the  district  not  only  for  the  period  of 
five  months  required  by  law,  but  dnrinc  such 
further  time  as  may  be  fixed  or  establianed  by 
the  electors  at  such  meeting. 

2.  Where  a  complaint  states  a  cause  of  action, 
a  general  finding  by  the  trial  court  that  all  the 
allegations  thereof  are  true  is  sufficient. 

3.  When  an  issue  is  presented  for  the  first 
time  after  Judgment,  a  complaint  will  be  upheld 
if  a  cause  of  action  is  fairly  Inferable  from  the 
allegations  thereof. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Mllle  Lacs 
County;    L.  L.  Baxter,  Judge. 

Action  by  Bessie  6.  Norton  against  D.  Q. 
Wilkes  and  others,  trustees  of  School  Dis- 
trict No.  17,  Mllle  Lacs  county.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Foster  &  Pratt  and  Stewart  &  Brower,  for 
appellants.  J.  Van  Valkenburg,  for  respond- 
ent 

D0DOLA8,  J.  Appeal  by  defendants  from 
a  Judgment  of  the  district  court  of  Mllle 
Lacs  county  in  favor  of  plalntifC 

It  appears  from  the  complaint  that  this 
action  was  brought  to  recover  the  amount 
agreed  upon  in  an  executory  contract  en- 
tered into  in  March,  1902,  by  which  said 
school  district  promised  to  pay  respondent 
the  sum  of  $45  per  month  for  services  to 
be  rendered  in  teaching  its  school  a  period 
of  eight  months  during  the  ensuing  fiscal 
year,  subject  however,  to  the  following 
proviso:  "Tbat  this  contract  is  holding  only 
for  the  five  months  required  by  law,  if  no 
greater  time  is  voted  at  the  annual  meeting 
of  1902."     At  the  regular  annual  meeting 

T 1.  See  Sohoola  and  Scbool  Dtatricts,  toL  43,  Cent 
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of  the  electors  of  said  district  held  In  July, 
1902,  proTlslon  was  made  by  a  majority  vote 
for  holding  Bchool  for  a  period  of  nine 
months.  A  new  board  of  trustees  was  elect- 
ed, which  proceeded  to  employ  another  teach- 
er, and  thereafter  daring  the  year  refused 
to  permit  respondent  to  teach  in  said  school. 
Respondent  also  alleged  an  ofTer  to  teach  on 
her  part,  and  that  she  was  unable  to  pn^ 
cure  other  employment  dm'ing  the  period 
named.  The  court  found:  (1)  That  all  of 
the  allegations  and  statements  contained  In 
the  complaint  in  this  action  are  true  In  all 
respects  as  therein  set  forth.  (2)  That,  ex- 
cept as  hereinbefore  stated,  none  of  the  al- 
legations contained  in  the  pleadings  herein 
are  sustained  by  the  evidence.  As  the  evi- 
dence la  not  preserved  In  the  record,  we  are 
limited  to  the  inquiry  whether  the  com- 
plaint states  a  cause  of  action,  and  the  find- 
ings are  sufficient  in  form  to  support  the 
judgment 

Where  a  complaint  states  a  cause  of  ac- 
tion, it  has  long  since  been  settled  that  a 
general  finding  that  all  of  the  allegations 
thereof  are  true  Is  sufficient  School  District 
V.  Wrabeck,  31  Minn.  77,  16  N.  W.  493; 
Oombination  S.  &  I.  Ca  v.  St  Paul  City  Hy. 
Co.,  62  Minn.  203,  63  N.  W.  1144;  Abraham- 
son  V.  Lamberson,  68  Minn.  454,  71  N.  W. 
676.  For  the  esceptions  to  the  rule,  see 
Bahnsen  t.  GUbert  56  Minn.  334,  66  N.  W. 
1117. 

It  is  Insisted  that  it  does  not  appear  that 
respondent  was  a  qualified  teacher;  also  that 
the  contract  with  her  was  void  in  this:  that 
the  officers  of  the  district  prior  to  the  an- 
nual meeting  in  July,  1902,  were  not  author- 
ized to  enter  into  a  contract  covering  a  period 
in  excess  of  five  months  of  the  fiscal  year 
1902-03.  We  are  of  the  opinion  neither  po- 
sition is  well  taken.  When  the  question  is 
presented  for  the  first  time  after  Judgment 
a  complaint  will  be  upheld  If  a  cause  of  ac- 
tion is  fairly  inferable  from  the  allegations 
of  the  complaint  McAtdle  t.  McArdle,  12 
Minn.  98  (Gil.  53);  Smith  t.  Dennett  16 
Minn.  81  (Gil.  59);  Frankovlz  v.  Smith,  34 
Minn.  403,  26  N.  W.  225;  Seibert  t.  M.  & 
St  Xj.  Ry.  Co.,  68  Minn.  39,  69  N.  W.  822. 
The  complaint  alleged  that  respondent  was, 
at  the  time  of  entering  into  said  contract 
"a  duly  licensed  and  otherwise  legally  au- 
thorized teacher  under  and  pursuant  to  the 
laws  of  Minnesota,  and  that  she  has  ever 
since  said  date  been  fnlly  and  legally  au- 
thorized as  a  teacher  within  the  state  of  Min- 
nesota." This  allegation,  questioned  for  the 
first  time  after  Judgment  Is  sufficient 

We  are  also  of  the  opinion  the  officers  of 
a  school  district  may,  prior  to  the  annual 
meeting  held  In  July,  enter  into  a  conditional 
contract  such  as  was  made  with  the  re- 
spondent Under  the  condition  mutually 
agreed  upon,  this  contract  did  not  purport 
to  obligate  the  district  for  the  payment  of 
money  for  services  to  be  rendered  except 
during  five  months,  unless  subsequent  actiim 


was  had  by  the  electors  extending  the  school 
period.  While  the  vote  of  the  district  canr 
not  In  any  sense  be  said  to  be  a  ratificatioii 
of  such  contract  as  it  simply  extended  tb» 
school  term,  still  the  contract  was  entered 
Into  tu  c<»itemplatlon  of  the  fact  that  the 
electors  wore  authorized  to  extend  this  pe- 
riod, and  It  la  a  matter  of  common  knowl- 
edge that  teachers  are  selected,  and  such 
agreements  ordinarily  made,  at  the  close  of 
the  regular  school  year.  An  admlnistmtive 
construction  of  an  act  is  frequently  consid- 
ered in  determining  the  intention  of  the 
Legislature.  This  contract  was  made  a  rea- 
sonable time  before  the  beginning  of  the 
fiscal  year  during  which  such  services  were 
to  be  performed,  and,  in  our  opinion,  was 
binding  upon  the  district  without  ratifica- 
tion. 

Respondent  a  qualified  teacher,  offered 
to  perform  such  services,  and,  being  unabl» 
to  procure  other  like  employment  during 
the  period  agreed  upon,  it  firilowa  tbe  Judg- 
ment is  affirmed. 


SCHMID  V.  BENZIE  CIRCUIT  JUDGE. 

(Supreme  Court  of  Michigan.     Dec  14,  1904.) 

jcoQE— FowKBB— oiscRirnon. 

1.  It  is  no  abuse  of  discretion  for  the  trial 
Judge  to  refuse  to  proceed  with  the  hearing  of 
a  chancery  case  while  an  action  at  law  between 
the  same  parties,  involving  the  same  subject- 
matter,  is  pending  on  writ  of  error  in  the  Su- 
preme Court. 

Petition  by  Frederick  Schmld  against  tbe 
Benssle  circuit  Judge  for  writ  of  mandamus. 
Writ  denied. 

B.  M.  Thompson,  for  relator.  Thomas 
Smurthwaite,  for  respondent 

PER  CURIAM.  The  merits  of  the  con- 
troversy involved  in  the  present  proceeding 
are  stated  in  Mack  v.  Village  of  Frankfort 
123  Mich.  421,  82  N.  W.  209;  Schmld  r. 
Frankfort  131  Mich.  197,  81  N.  W,  131;  Id. 
(Mich.)  96  N.  W.  1056. 

While  the  suit  at  law  was  pending, 
brought  by  the  relator  against  the  village 
of  Frankfort  the  village  filed  a  bill  of  com- 
plaint setting  forth  the  invalidity  of  the 
park  bonds,  which  are  tbe  subject  of  liti- 
gation; that  Mack  &  Schmld,  the  purchasers 
thereof,  were  not  bona  fide  purchasers:  and 
asked  that  the  bonds  be  declared  void  and 
be  delivered  up  and  canceled,  and  for  an  in- 
junction to  restrain  the  defendant  from  ne- 
gotiating the  bonds.  The  relator,  the  de- 
fendant in  the  suit  answered,  asserting  that 
they  were  good-faith  purchasers,  and  that 
they  paid  full  value  therefor,  and  asked  that 
the  bill  be  dismissed.  The  answer  also  set 
up  the  validity  of  the  bonds  in  the  hands  of 
the  relator  as  bona  fide  purchasers,  prayed 
affirmative  relief  that  tbe  village  be  decreed 
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to  pay  the  Interest  then  dae  upon  tbe  bonds, 
and  the  bonds  be  declared  valid.  The  com- 
plainant's default  for  not  answering  the 
croBS-bUl  was  entered.  Subsequently  the  so- 
licitors for  the  respective  parties  stipulated 
that  the  default  be  set  aside;  that  the  repli- 
cation and  plea  be  treated  and  considered  as 
filed;  that  the  canse  be  considered  at  issue, 
and  be  for  hearing  and  submitted  at  the 
then  term  of  court  That  stipulation  was, 
on  motion,  set  aside  by  the  respondent,  and 
tbe  respondent  refused  to  proceed  with  tbe 
hearing  of  the  chancery  case  until  the  ter- 
mination of  the  suit  at  law,  In  which  verdict 
and  Judgment  have  been  entered  against  the 
relator,  and  which  is  now  pending  on  writ 
of  error  In  the  Supreme  Court 

The  relator  asks  the  writ  of  mandamos  to 
compel  the  respondent  to  proceed  with  the 
hearing  of  the  chancery  case.  We  do  not 
think  that  the  respondent  has  abused  his 
discretion  In  refusing  to  hear  the  case  until 
the  determination  of  the  suit  at  law,  now 
pending  in  tbe  Supreme  Court  For  this 
reason,  the  writ  will  be  denied. 


MII<LER  r.  SADOWSKT. 
(Supreme  Court  of  Michigan.     Dea  14,  1004.) 

ABBAJWr  AHD  BATTSST  —  DAMAOKS— IN8TBU0- 
TlOnS— COHFTTrATION  OF  DAMASKS— FBfiSENT 
WOBTH  or  WAGES— ASSAULT  COMinTTED  IN 
BBdiAIlanO  PXOPKBTT— FOBCB  JUSTITIBD. 

1.  In  an  action  for  an  assault,  the  action  be- 
ing prosecnted  by  the  administratrix  of  plain- 
tiff, after  his  death,  a  statement  by  the  court  in 
his  charge  that  plaintiff  claimed  that  she  was 
entitled  to  damages  for  the  death  of  her  hus- 
band was  not  erroneous,  wliere  there  was  noth- 
ing in  tiiat  i>ortion  of  the  charge  which  in- 
formed the  Jury  what  damages  should  be  recov- 
ered, but  such  matter  was  covered  by  a  subse- 
quent portion  of  the  charge. 

2.  In  an  action  for  an  assaolt,  an  instruction 
that  plaintiff  was  entitled  to  recover  as  damages 
whatever  he  might  have  lost  in  wages  by  tiie 
injnry  was  erroneous,  inasmuch  as  the  jury 
should  have  been  instructed  to  allow  only  the 
present  worth  of  the  wages. 

3.  In  an  action  for  an  assault  in  attempting 
to  tahe  from  plaintiff  a  piece  of  board  belong- 
ing to  defendant,  that  plaintiff  was  carrying 
away,  an  instrnction  that  the  Jury  should  de- 
termine whether  defendant  used  more  than  suf- 
ficient force  for  the  purpose  of  reclaiming  his 
property  was  sufficiently  liberal  to  defendant; 
there  being  no  merit  in  an  invocation  of  the 
rule  that  one  may  use  such  force  as  seems  to 
him  necessary  to  repel  an  assault 

Error  to  Circuit  Court,  Wayne  County; 
Robert  B.  Frazer,  Judge. 

Action  by  Paul  Miller  against  John  Sa- 
dowBky.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  brings  error.    Reversed. 

William  Van  Dyke,  for  appellant  Adam 
B.  Bloom,  for  appellee. 

CARPENTBR,  J.  Paul  Miller  commenced 
this  suit  in  his  lifetime  to  recover  damages 
for  injuries  resulting  from  an  assault  and 
battery  alleged  to  have  been  committed  by 
defendant     The   evidence   Indicates    that, 


when  Miller  was  passing  by  defendant's 
place  of  business,  he  picked  up  and  started 
to  carry  away  a  piece  of  board  belonging 
to  defendant  It  la  claimed  by  plaintiff's 
witnesses  and  denied  by  defendant  that  de- 
fendant thereupon  struck  plaintiff  and  seri- 
ously injured  him.  After  suit  was  commen- 
ced, plaintiff  died,  and  his  widow,  as  admin- 
istratrix, was  substituted  as  plaintiff,  and 
prosecuted  the  snlt  in  Ills  stead. 

In  charging  the  Jury,  the  court  said:  "The 
plaintiff  In  this  suit  sues  the  defendant, 
claiming  that  she  is  entitled  to  damages  for 
the  death  of  her  husband."  It  Is  urged  that 
this  was  error,  because  plaintiff  is  not  suing 
for  damages  for  the  death  of  her  husband, 
but  is  suing  as  administratrix  to  recover 
the  damages  which  he  could  have  recovered 
had  he  lived.  This  point  is  without  merit. 
There  Is  nothing  in  this  portion  of  the 
charge  which  informs  the  Jury  what  dam- 
ages shall  be  recovered.  That  was  covered 
by  a  subsequent  portion  of  the  charge,  and 
the  question  of  its  correctness  will  receive 
onr  attention   later. 

On  the  question  of  damages  the  court 
charged:  "If  this  man  was  working  for  a 
living  and  getting  wages,  he  would  be  en- 
tttied  to  receive  from  your  hands  whatever 
you  thought  he  was  able  to  earn  during  the 
time  that  a  man  of  his  age  would  probably 
live.  •  •  •  You  take  the  pain  and  suf- 
fering that  this  man  endured  up  to  the  time 
of  his  death,  and  whatever  he  may  hava 
lost  in  wage*  by  injury,  that  you  would 
find  to  be  permanent,  from  the  time  he  was  In- 
jured up  to  the  time  he  would  probably  have 
died  in  the  ordinary  natural  course  of  events; 
taking  into  consideration  the  man's  age,  the 
probability  of  disease,  and  all  that  Itind  of 
thing."  This  language  authorizes  the  Jury 
to  give  as  damages  all  the  wages  that  de- 
ceased might  have  earned  during  his  lifetime. 
This  is  not  correct  As  the  wages  are  to 
be  earned  In  the  futurei  and  the  damages 
are  payable  at  once,  the  Jury  should  have 
been  tnstmcted  to  allow  only  the  present 
worth  of  the  wages.  See  Balch  v.  O.  R.  &  I. 
R.  Co.,  67  Mich.  394>  84  N.  W.  884.  While 
we  have  no  doubt  that  the  trial  Judge  would 
have  cured  this  error,  had  his  atiention  been 
called  to  it  by  counsel,  the  statute  which 
permits  the  defeated  party  to  assign  error 
to  the  charge  without  exception  compels  ns 
to  reverse  the  Judgment 

In  charging  the  Jury,  the  court  said:  "The 
only  question  for  you  to  determine  is  whether 
this  man  did  or  did  not  use  more  than  sufh- 
clent  force  for  the  purpose  of  reclaiming  his 
property."  In  support  of  his  claim  that  this 
language  was  erroneous,  appellant's  counsel 
invokes  the  rule  that  one  may  nse  such 
force  as  seems  to  him  necessary  to  repel  an 
assault  See  Pond  v.  People,  8  Mich.  100; 
Patten  v.  People,  18  Mich.  814,  100  Am.  Dec. 
178.  That  rule  has  no  application,  for  the 
reason  that  defendant  was  not  seeking  to 
repel  an  assault    He  was  only  seeking  to  re- 
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claim  bis  property.  And  In  Bucb  a  case  fbe 
rule  laid  down  by  tbe  learned  trial  judge 
was  Buffidently  liberal.  See  Pollock  on 
Torta  (Webb's  Am.  Ed.)  pp.  210,  203;  Gool^ 
on  aborts,   p.    GO. 

For  tbe  error  pointed  out,  tbe  Judgment 
must  be  reversed,  with  costs,  and  a  new  trial 
granted.    Tbe  otber  Justices  concurred. 


TURNER  T.  BURR  et  al. 
(Supreme  Court  of  Michigan.     Dec.  14,  1004.) 

SFEOIFIO  PKBFOBUANCE— OOHTBACT  TO   OONTXT 
— EVIDENCK— SUinCIKNCT. 

1.  In  an  action  for  specific  performance  of 
an  alleged  agreement  by  defendant's  decedent 
to  convey  land  to  plaintiff  if  he  and  his  wife 
would  live  with  decedent  and  attend  to  her  busi- 
ness, evidence  held  sufScient  to  sustain  a  find- 
ing establishing  the  agreement  alleged. 

Appeal  from  Circuit  Court,  Kent  County, 
In  Cbancery;  Willis  B.  Perkins,  Judge. 

Bill  by  Charles  W.  Turner  against  Helen 
M.  Burr  and  others.  From  a  decree  for 
plaintiff,  defendants  appeal.    AflSrmed. 

The  complainant  by  tbls  suit  seeks  tbe 
specific  performance  of  a  land  contract  al- 
leged to  have  been  made  witb  bis  aunt 
Sarah  C.  Turner,  now  deceased.  Defendant 
Salem  T.  Turner  was  tbe  husband  of  Sarah. 
Defendants  Burr  and  McKeown  are  the 
nieces  of  said  Sarah,  and  legatees  under  ber 
.win.  Mrs.  Turner  died  December  16,  1901. 
She  had  been  married  three  times,  but  bad 
no  children.  She  married  her  cousin,  de- 
fendant Salem,  when  she  was  80  years  of 
age.  and  he  was  70.  Their  marriage  evi- 
dently was  one  of  business  rather  than  of 
sentiment  Mis.  Tamer  had  a  number  of 
bouses  in  the  city  of  Grand  Rapids  to  rent 
and  look  after.  She  was  a  shrewd,  careful 
business  woman;  and,  while  she  was  In 
good  health  for  a  woman  of  her  age,  she 
undoubtedly  realized  that  she  needed  some 
one  to  look  after  her  business.  Soon  after 
the  marriage  she  and  her  husband  had  trou- 
ble. She  alleged  that  he  was  Insane,  and 
he  was  so  adjudged,  and  sent  to  the  asylum 
for  a  short  time.  On  the  discharge  from 
the  asylum  be  returned  to  Orand  Rapids,  but 
did  not  live  with  his  wife.  After  their  mar- 
riage he  took  charge  to  a  considerable  extent 
of  her  business  affairs,  until  be  was  sent  to 
tbe  asylum.  She  desired  to  make  arrange- 
ments with  some  one  to  live  with  and  take 
care  of  her,  and  manage  ber  affairs.  Com- 
plainant, tbe  son  of  ber  brother,  was  then 
living  In  Equality,  111.  She  made  a  propo- 
sition to  a  man  named  Parker  similar  to 
that  now  claimed  by  the  complainant,  but 
be  refused.  Her  niece  also  lived  witb  her 
for  a  while,  and  left.  Correspondence  pass- 
ed between  complainant  and  Mrs.  Turner, 
In  pursuance  of  which  he  came  to  Grand 
Rapids.  He  alleges  that  a  contract  was 
made  by  which  it  was  agreed  that  he  should 
live   with,   care  for,   and   help   her  In  her 


business  affairs  as  long  as  sb«  lived,  aad 
that  in  consideration  thereof  she  should  deed 
to  him  the  house  and  lot  where  Mrs.  Tumor 
then  lived,  and  where  It  was  contemplated 
that  the  three  should  live  together.  Snbae- 
quently,  and  for  reasons  unnecessary  t» 
state,  the  house  and  lot  now  in  controvenr 
were  substituted  for  those  originally  agreai 
upon.  Complainant  was  then  a  single  maa, 
but  was  about  to  be  married,  and  It  was  a 
part  of  tbe  agreement  that  he  should  briag 
bis  wife  with  him,  and  the  two  live  with 
and  take  care  of  Mrs.  Turner.  Tbe  bill  Is 
long,  and  sets  forth  minutely  the  alleged 
drcumstances  of  the  complainant  and  Mrs. 
Turner,  and  tbe  details  of  the  arrangement, 
and  what  was  done  in  pursuance  theresf. 
Answers  and  replications  were  duly  filed, 
the  case  heard  upon  pleadings  and  pro«fs 
taken  in  open  court,  and  a  decree  entered 
for  the  complainant. 

Frank  L.  Carpenter,  for  appellants  Burr 
and  McKeown.  Burlingame,  Belden  &  Or- 
ton,  for  appellant  Salem  T.  Turner.  Charles 
Chandler  Francis  A.  Stace,  of  counsel),  for 
appellee. 

GRANT,  J.  (after  stating  the  facts).  It  is 
established  by  the  evidence  and  conceded 
by  defendants  that  the  complainant  and  his 
wife  did,  under  some  agreement,  live  with 
Mrs.  Turner  from  November,  1900,  until  her 
death,  as  above  stated.  The  questions  are  j 
those  of  fact  Tbe  record  Is  replete  witb 
evidence  of  an  agreement  on  tbe  part  of 
Mrs.  Turner  to  deed  complainant  the  land  in 
consideration  for  tbe  services  of  himself  and 
wife  in  caring  for  her  and  attending  to  her 
business  affairs.  Whatever  the  agreement 
was,  It  is  fully  establishr:!  that  he  carried 
it  out.  She  lived  in  contentment  and  hap- 
piness with  the  complainant  and  bis  wife, 
and  she  so  expressed  herself  to  her  neigh- 
bors and  friends  and  In  letters.  In  one  let- 
ter, written  In  February,  1901,  to  a  frlead, 
she  referred  to  Mr.  Turner's  dlssatlsfactlan 
If  she  should  deed  the  property  to  her 
nephew,  meaning  the  property  first  agreed 
upon.  Dr.  Bradfield,  ber  neighbor,  friend, 
and  one  of  ber  executors,  and  a  witness  fisr 
defendants,  testified  that  Mrs.  Turner  fre- 
quently spoke  to  him  about  a  deed  to  codi- 
plalnant,  and  on  only  one  occasion  spoke  ef 
any  conditions.  To  others  she  stated  that 
she  bad  made  a  deed.  When  she  was  taken 
111,  she  sent  for  a  scrivener  to  draw  a  deed. 
The  deed  was  drawn.  After  it  was  drawn 
she  told  tbe  scrivener  that  she  wanted  to 
leave  It  with  ber  papers,  so  that  compIalBMtt 
would  get  It  when  she  died.  Upon  bdag 
informed  that  delivery  was  necessary,  and 
It  being  suggested  that  she  deliver  it  la 
escrow  to  some  third  party,  she  said  Ae 
would  wait  until  a  Mr.  Botsford  came,  and 
would  consult  with  him  about  it  She  soon 
after  became  unconscious,  and  died  without 
delivering  tbe  deed.  j 

Counsel  for  defendants  rely  mainly  aycn       ' 
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a  contract  dated  May  22,  1901,  and  to  con- 
tinue for  one  year,  between  Mrs.  Turner  and 
the  complainant.  In  which  It  was  agreed 
that  complainant  and  his  wife  should  make 
their  homes  with  Mrs.  Turner,  and  he  should 
collect  the  rents,  use  the  same  in  maMng 
repairs,  expenses  of  household,  etc.  Com- 
plainant drew  this  contract,  and,  at  his  own 
suggestion,  made  a  duplicate.  Both  were 
retained  by  Mrs.  Turner.  The  terms  of  this 
contract  are  Inconsistent  with  those  now 
claimed  by  complainant  There  Is  testimony 
to  show,  which  the  court  below  evidently 
believed,  that  this  contract  was  executed 
for  a  particular  purpose,  and  not  to  inters 
fere  In  any  way  with  the  other  contract 
The  attorney  who  drew  It  so  testified.  De- 
fendant Salem  bad  then  returned  from  the 
asylum,  and  was  making  trouble  for  his 
wife.  He  desired  to  collect  the  rents  and 
have  a  hand  In  her  business  affairs.  There 
to  testimony  to  show  that  this  contract  was 
made  so  that  Mrs.  Turner  might  show  It  to 
her  husband,  and  relieve  her  from  bis  an- 
noyances by  Informing  him  that  she  had 
arrangements  made  with  complainant  The 
conduct  of  Mrs.  Turner,  and  the  statements 
she  made  after  this  alleged  conduct,  as  well 
as  before,  are  not  consistent  with  the  claim 
now  made  that  this  contract  of  May  22d 
represented  the  actual  arrangement  between 
the. parties.  It  was  perfectly  legitimate  for 
them  to  execute  that  contract  to  show  to 
Mr.  Turner,  without  In  any  manner  chan- 
ging the  other.  The  court  found  that  that 
was  Its  purpose,  and  we  think  the  evidence 
is  suflScient  to  sustain  the  finding. 

As  above  stated,  the  questions  are  those 
purely  of  fact,  namely:  (1)  Was  a  contract 
made  between  complainant  and  Mrs.  Turner 
for  the  conveyance  of  this  land  to  him? 
And  (2)  was  that  contract  carried  out  by 
him?  The  case  Is  similar  to  Lamb  v.  Hln- 
man,  46  Mich.  112,  6  N.  W.  676,  8  N.  W.  709. 

The  briefs  cover  202  pages,  taken  up  al- 
most entirely  with  analyzing  the  testimony 
of  the  witnesses,  and  attempting  upon  the 
one  side  to  show  their  discrepancies  and  un- 
reliability, and  upon  the  other  to  reconcile 
and  explain  them.  To  make  a  statement  of 
the  testimony  of  the  witnesses,  and  the  con- 
clusions to  be  drawn  therefrom,  would  make 
this  opinion  long  and  tedious,  without  bene- 
fit to  any  one  but  the  parties  Interested.  It 
Is  sufficient  to  say  that  we  entirely  agree 
Tvlth  the  conclusion  reached  by  the  court 
below. 

The  decree  Is  affirmed,  with  costs.  The 
other  Justices  concurred. 


RUMSBT  T.  AUDITOR  GENERAL  et  al. 
(Supreme  Court  of  Michigan.    Dea  14,  1904.) 

JUDOMOtNTS—VAlIDrrr— VACATION— BILL   OF 
BBVIKW. 

1.  Where  a  petition  to  file  a  bill  of  review 
■hows  a  decree  authorizing  a  sale  of  petitioner's 


lands  for  nonpayment  of  taxes,  which  decree 
petitioner  claims  is  invalid,  and  the  answer.  In 
effect,  admits  that  no  taxes  were  due  against 
the  land,  petitioner  should  be  allowed  to  tie 
such  bill  to  set  aside  the  decree. 

Appeal  from  Circuit  Court,  Oratlot  Comi- 
ty, in  Chancery;  George  P.  Stone,  Judge. 

Petition  for  leave  to  file  a  writ  of  review 
by  Channcey  J.  Rumsey  against  the  Auditor 
Gieneral  and  others.  From  a  decree  denying 
the  application,  petitioner  appeals.  Reversed. 

Nichol  &  Locke,  toe  appellant  M.  R. 
Salter,  for  appellee. 

MOORE,  C.  J.  Thto  proceeding  contains 
many  of  the  features  passed  upon  in  Rum- 
sey v.  Albert  A.  Griffin  and  Perry  F.  Pow- 
ers, Auditor  General,  101  N.  W.  671,  hi 
which  an  opinion  was  handed  down  Decem- 
ber 7th.  The  petitioner  is  the  same  per- 
son. It  relates  to  the  same  tax  and  to  the 
same  tax  proceedings,  but  to  a  different  de- 
scription of  land.  The  petition  contains  this 
averment:  "Your  petitioner  further  shows 
that  the  said  lands  of  your  petitioner  are 
now  held  by  the  state  of  Michigan  under  and 
by  virtue  of  the  said  state  bid,  and  the  said 
Auditor  General  holds  out  and  pretends  that 
he  has  authority  to  and  will  sell  said  lands 
or  the  state's  bid."  The  answer  in  this  case 
differs  very  materially  from  the  other.  It 
says:  "(1)  The  S.  W.  %  of  S.  E.  %,  section 
14,  town  9  north,  range  1  west,  county  of 
Gratiot,  was  assessed  for  drain  taxes  in 
1882  under  the  drain  law  of  1881.  That 
such  drain  taxes  were  reassessed  under  the 
provisions  of  the  drain  law  of  1885,  and  re- 
turned, advertised,  and  subsequently  bid  to 
the  state,  but,  acting  under  authority  of  law, 
the  Auditor  General  did  on  June  30,  1900, 
cancel  such  bid,  and  reject  the  taxes  so  re- 
turned to  him,  and  charge  the  same  back 
to  the  county  of  Gratiot.  That  such  taxes 
have  not  been,  and  could  not  be,  for  the 
reason,  charged  back,  reassessed  upon  the 
S.  W.  >4  of  S.  E.  14  of  said  section  14,  and 
they  are  therefore  actually,  and  as  a  mat- 
ter of  fact,  wholly  extinguished.  (2)  For 
the  reason  that  there  are  no  taxes  under 
the  assessment  for  drain  purposes  made  In 
1882,  now  delinquent  under  the  original  as- 
sessment or  a  reassessment  and  charged 
against  such  land,  the  allegations  of  peti- 
tioner are  not  of  force,  as  they  do  not  and 
cannot  refer  to  an  existing  Hen,  and  peti- 
tion should  for  this  reason,  and  for  the  rea- 
son that  there  are  no  taxes  of  1882  for 
drain  purposes  now  charged  against  the  S. 
W.  %  of  S.  E.  %  of  said  section  14,  be  dis- 
missed." This  case,  like  the  other,  was 
heard  upon  petition  and  answer,  and  the 
petition  dismissed.  This  action  of  the  trial 
court  does  not  give  the  petitioner  the  relief 
to  which  he  was  entitled  under  the  plead- 
ings. The  petition  shows  a  decree  authoriz- 
ing a  sale  of  petitioner's  lands,  which  decree 
the  petitioner  claims  is  invalid.  The  an- 
swer  admits,  in  effect;   that  there  are  no 
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taxes  against  the  land  which  have  not  been 
extlngnisbed,  and  no  existing  lien.  If  this 
is  true,  the  decree  should  be  set  aside.  The 
petitioner  should  be  allowed  to  file  bis  bill 
of  review  to  accomplish  that  purpose. 

The  decree  of  the  court  below  is  reversed, 
and  one  will  be  entered  here  in  accordance 
with  this  opinion.  The  other  Justices  con- 
curred. 


FOX  T.  MICHIGAN  CENT.   R   00. 
(Supreme  Court  of  Michigan.     Dec.  14,  1904.) 

CABBIEBS— IRJUBIES  TO  PASBXNOEBS — INTOXI- 
CATED FEB60NS— FI.ACK  07  DAnOEB— WARN- 
ING— BELLING  LIQUOR— Civn,  LIABII.ITT— BE- 
LEASE  —  EFFECT  —  EVIDENCE  —  DIBXCTION  OF 
VKBDIOT. 

1.  Where  a  carrier  failed  to  warn  an  intox- 
icated passenger  of  the  danger  incident  to  his 
going  onto  the  platform  of  the  car  while  the 
train  was  in  motion,  though  the  carrier's  serv- 
ant tiad  Imowledge  of  the  passenger's  intention 
to  do  so,  the  carrier  could  not  defend  an  action 
for  injuries  sustained  b7  the  passenger  falling 
from  such  platform  on  the  ground  of  liis  con- 
tribntory  negligence. 

2.  In  an  action  for  injuries  to  an  intoxicated 
passenger,  caused  by  his  falling  or  being  thrown 
aom  the  platform  of  a  train  while  in  motion, 
facta  held  to  justify  a  refusal  to  direct  a  verdict 
for  defendant 

8.  Where  plaintiff  was  injured  while  intoxicat- 
ed by  falling  from  a  railroad  train,  and  his  wife 
thereafter  sued  to  enforce  her  statutory  right 
of  action  against  the  saloonkeepers,  and  their 
bondsmen,  from  whom  plaintiff  had  obtained  the 
liquor,  which  cause  of  action  plaintiff  and  the 
wife  thereafter  released,  such  release  did  not 
discharge  any  right  of  action  plaintiff  had 
against  the  railroad  company  for  the  injuries 
sustained. 

Grant,  J.,  dissenting. 

Error  to  Circuit  Court,  Calhoun  County; 
Joel  0.  Hopkins,  Judge. 

Action  by  Arthur  E.  Fox  against  the  Mich- 
igan Central  Railroad  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant 
brings  error.    Affirmed. 

S.  S.  Hulbert  (Henry  Russel  and  O.  BL 
Butterfield,  of  counsel),  for  appellant 
Hatch  &  Page,  for  appellee. 

MOORE,  0.  J.  The  plaintiff,  while  intox- 
icated, stepped  off  the  platform  of  a  moving 
train  belonging  to  defendant  He  sued,  and 
recovered  a  judgment  for  the  injuries  be 
received.  The  case  is  brought  here  by  writ 
of  erron 

No  error  Is  assigned  In  relation  to  the 
admission  of  testimony  or  the  charge  of  the 
court  The  only  one  assigned  is:  "The 
court  erred  in  not  sostainlng  defendant's  mo- 
tion to  take  the  case  from  tbe  jury  upon  the 
grounds  stated  in  said  motion."  The  rea- 
sons stated  in  the  motion  are:  "(1)  Because 
the  contributory  negligence  of  the  plaintiff 
bars  his  recovery,  because,  among  other 
points,  as  a  matter  of  law,  be  was  not  in  the 
exercise  of  due  care  or  ordinary  care  in  go- 
ing ont  upon  and  being  on  the  platform  of 
the  moving  train  while  he  was  in  that  Intox- 


icated condition;  and  because  the  brakeman 
did  act  with  sufficient  promptness  to  satisfy 
tbe  law,  the  plaintiff  not  being  entitied  to 
throw  upon  tbe  brakeman  tbe  risk,  hazard, 
and  necessity  of  accurately  and  Instantiy 
judging  plaintiff's  intoxicated  condition,  and 
of  acting  effectively  in  regard  thereto;  and 
because  the  negligence  of  the  company  was 
not  gross,  wanton,  and  reckless.  (2)  The  re- 
lease by  the  defendant  to  William  Q.  Nonem 
and  others,  in  evidence  in  this  case,  Is  a  com- 
plete bar  to  this  action." 

1.  It  is  said:  "When  a  situation  involving 
an  Instant  choice  of  acts — of  alternatives — 
is  forced  upon  A.  by  the  negligence  of  an- 
other, A.  Is  not  held,  at  his  peril,  to  choose 
and  act  correctly,  and  with  that  same  care- 
ful judgment  which  he  would  have  exercised 
if  he  bad  time  for  a  deliberate,  instead  of 
Instant,  determination.  Under  the  drcnm- 
stances,  the  company  can  only  be  held  for 
gross,  wanton,  and  reckless  negligence.  Un- 
der ail  the  circumstances,  the  failure  of  the 
brakeman  to  instantly  and  correctiy  sense 
the  situation,  especially  when  considered 
with  bis  subsequent  prompt  effort  to  deter 
plaintiff  from  going  out  on  the  platform — 
an  act  which  did  not  necessarily  Involve 
danger  to  plaintiff — cannot  be  considered  as 
gross,  wanton,  or  reckless."  Citing  sections 
103-104,  Baldwin  on  Personal  Injuries.  The 
testimony  of  Miss  Bestel  and  Mr.  Hoskins, 
which  is  not  contradicted,  is  to  the  effect 
that  at  the  station,  just  before  taking  the 
train,  plaintiff  "was  very  much  under  the 
influence  of  liquor;  beastly  drunk;  staggering 
around."  Tbe  plaintiff  was  a  witness,  but 
claimed  he  was  so  drunk  when  he  was  on 
the  train  and  at  the  time  of  the  accident 
that  he  could  remember  but  littie  about  what 
occurred.  His  testimony  throws  very  little 
light  upon  the  situation.  The  only  testi- 
mony giving  a  connected  account  of  what  oc- 
curred is  the  testimony  of  one  of  the  pas- 
sengers (Mr.  Anderson),  which  in  part  is  as 
follows:  "Saw  him  on  March  7,  1902,  In  tiie 
Michigan  Central  Depot  at  Marshall,  about 
noon.  My  atiention  was  called  to  him  be- 
cause he  was  staggering  and  very  intoxicat- 
ed. In  every  way,  he  looked  like  an  intox- 
icated person.  I  was  going  to  BatUe  Creek 
on  the  noon  traiy  that  day,  and  did  go  on 
that  train.  Saw  plaintiff  on  the  train,  but 
did  not  see  him  get  on.  First  time  I  no- 
ticed him  was  after  we  reached  Nichols  Sta- 
tion, or  was  about  leaving  that  station.  I 
was  sitting  in  the  front  end  of  the  smoker, 
about  the  third  or  fourth  seat  from  the 
front,  on  the  left-hand  side.  He  was  beastly 
drunk.  He  was  staggering,  and  his  face  was 
covered  with  drool,  and  all  over  bis  mouth, 
and  his  clothes  were  displaced.  I  saw  tbe 
brakeman  at  that  time.  I  called  the  brake- 
man's  atiention.  He  came  up  to  the  front 
of  tbe  coach  as  we  were  leaving  Nichols 
Station,  and  I  called  his  atiention  to  plain- 
tiff, who  was  trying  to  get  out  of  the  door. 
I  said:    That  man  ought  not  to  be  allowed 
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on  the  platform.'  He  didn't  ny  anything. 
I  saw  he  was  not  going  to  start  to  stop  him, 
and  I  started  for  the  door.  The  brakeman 
certainly  must  have  beard  me,  because  he 
turned  around  and  looked  at  him  when  I 
spoke.  The  brakeman  had  time,  after  I 
spoke  to  him  and  told  him  that  plalntlfF 
ought  not  to  be  allowed  on  the  platform,  to 
have  Intercepted  him,  if  be  had  acted  at 
once.  I  got  to  the  door  and  started  to  open 
the  door,  and  the  brakeman  came  right  be- 
hind me.  Plaintiff  was  on  the  platform,  and 
just  as  I  opened  the  door  he  fell  off  the  plat- 
form under  the  coach  on  the  left-hand  side. 
He  looked,  apparently,  to  have  gone  under 
the  wheels,  but  I  cannot  aay.  I  said  to  the 
brakeman:  'You  ought  to  stop-  this  train. 
That  man  is  run  over.'  He  said,  'O,  no;  he 
is  not;'  and  he  didn't  stop  the  train."  On 
the  cross-examination  be  testified:  "Q.  Mr. 
Anderson,  how  soon  after  Mr.  Fox  went  to 
the  door  and  started  out  on  the  platform  did 
you  start  after  him?  A.  Just  a  very  few 
seconds.  I  do  not  know  how  many.  Q.  And 
the  brakeman  was  practically  right  on  your 
heels?  A.  He  was  back  of  me;  yes,  sir.  Q. 
Going  the  same  way  that  you  were?  A. 
He  had  started  back  through  the  car,  and, 
88  I  started  toward  the  door,  followed  me 
toward  the  place  where  Pox  was.  At  the 
time  I  started  out  on  the  platform  after 
plalntlfF,  the  plalntlfF  was  trying  to  open  the 
door.  He  was  staggering  so  that  he  could 
hardly  get  It  open.  He  grabbed  for  the  knob 
and  missed  it,  and  grabbed  for  it  again.  He 
was  so  drunk  be  could  hardly  stand  up.  Q. 
This  was  after  you  told  the  brakeman  that 
be  ought  not  to  let  that  man  out  on  the  plat- 
form? A.  Xo.  sir;  he  was  trying  to  get  on 
the  platform,  but  be  had  not  got  out  yet.  Q. 
You  saw  plaintiff  fumbling  with  the  door 
knob,  or  groping  for  it  and  trying  to  get  it, 
and  then  you  spoke  to  the  brakeman,  that 
be  ought  not  to  let  him  go  out?  A.  I  said 
that  he  ought  not  to  be  allowed  on  the  plat- 
form. I  did  not  say  he  should  not  do  it.  Q. 
Then  Fox,  continuing  in  his  efforts,  got  the 
door  open,  and  you  started  after  Fox?  A. 
No,  sir;  Mr.  Pox  started  to  open  the  door, 
and  had  it  nearly  open,  and  then  I  started 
to  stop  him  from  going  out.  Q.  And  the 
brakeman  after  you?  A.  Yes,  sir.  Q.  It 
was  all  a  matter  of  a  few  seconds?  A.  Yes, 
sir."  On  the  redirect  examination  he  testi- 
fied: "Q.  You  stated  the  brakeman  started 
n  fter  you  called  his  attention,  that  be  looked 
at  Fox,  and  that  he  started  back?  A.  Yes. 
sir;  he  did  not  start  toward  Mr.  Pox.  He 
started  back.  I  think  he  had  time  to  reach 
Pox  before  he  got  on  the  steps,  when  I  called 
his  attention  to  him.  It  was  only  two  or 
three  seats  back.  I  spoke  out  loud,  and  I 
am  sure  be  beard  me,  because  he  looked  at 
Fox,  and  paid  no  further  attention  to  him. 
He  said  nothing  until  he  got  out  on  the  plat- 
form. I  asked  him  to  stop  the  train,  and  he 
said.  "No,  he  is  not  hurt,'  and  we  could  not 
see  blm  from  the  platform."    The  testimony 
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of  the  policeman  who  helped  place  the  plain- 
tiff on  a  stretcher  when  he  was  found  lying 
on  the  ground  and  was  removed  to  the  hos- 
pital was  to  the  effect  that  "plaintiff  warf 
then  so  drunk  as  not  to  realize  his  condition, 
and  was  not  able  to  help  himself."  This 
testimony  is  uncontradicted.  The  defend- 
ant showed  upon  the  trial  that  an  unsuccess- 
ful effort  had  been  made  to  produce  the 
brakeman  as  a  witness  at  the  trial. 

The  authorities  cited  by  counsel  for  de- 
fendant do  not  throw  much  light  upon  the 
question.  Van  Zlle  on  Bailments  &  Carriers, 
i  653,  reads:  "It  is  a  general  rule  that  a  pas- 
senger must  exercise  ordinary  care  and  dili- 
gence in  avoiding  injury.  But  while  this  is 
true,  it  may  be  said  that  it  Is  the  duty  of 
the  carrier  to  warn  the  passenger  as  to  dan- 
gerous situations,  and,  falling  to  do  so,  the 
carrier  will  not  be  permitted  to  defend  upon 
the  ground  of  contributory  negligence  upon 
the  part  of  the  passenger  in  an  action  for 
an  injury  received  because  of  such  danger. 
This  duty  to  warn  tbe  passenger  against 
danger  does  not  apply,  of  course,  to  every 
case.  The  clrcufnstances  of  the  particular 
case  are  to  be  taken  into  consideration.  As, 
for  example,  where  a  passenger  cannot  be 
said  to  understand  tbe  danger  of  his  situa- 
tion, or  where  the  passenger  is  a  young 
person,  inexperienced,  and  not  aware  of  the 
danger  in  which  he  Is  placing  himself,  or 
one  who  is  somewhat  demented  or  even  In- 
toxicated, or  deaf  and  dumb  or  blind — such 
persons  require  more  attention,  and  tbe  duty 
of  the  carrier  is  to  extend  to  them  greater 
care  than  to  the  ordinary  passenger.  These, 
of  course,  are  but  examples.  Each  case 
must  stand  upon  its  own  particular  circum- 
stances." In  Oooley  on  Torts  (2(1  Ed.)  p. 
768,  it  Is  said:  "Where  the  businoss  of  a 
carrier  is  to  transport  both  persons  and  prop- 
erty, his  obligation  and  his  consequent  lia- 
bility in  respect  to  the  two  are  different. 
For  the  safe  transportation  of  the  property 
he  Is  responsible  as  Insurer,  with  the  ex- 
ceptions already  stated,  but  in  the  case  of 
passengers  he  only  undertakes  that  iie  will 
carry  tl|em  without  negligence  or  fault. 
But  as  there  are  committed  to  his  charge  for 
the  time  the  lives  and  safety  of  persons  of 
all  ages  and  of  all  degrees  of  ablllt.y  for 
self-protection,  and  as  the  slightest  failure 
in  watchfulness  may  be  destructive  of  life  or 
limb,  it  is  reasonable  to  require  of  him  the 
most  perfect  care  of  prudent  and  cautious 
men,  and  his  undertaking  and  liability  as 
to  his  passengers  goes  to  this  extent:  that, 
as  far  as  human  foresight  and  care  can  rea- 
sonably go,  he  will  transport  them  safely. 
He  Is  not  liable  If  injuries  happen  from 
theer  accident  or  misfortune,  where  there  Is 
no  negligence  or  fault,  and  where  no  want 
of  caution,  foresight,  or  Judgment  would 
prevent  the  Injury.  But  he  Is  liable  for  the 
smallest  negligence  in  himself  or  his  serv- 
ants. And  this  liability  Is  applied  with 
great  strictness,   as   well   as  great  Justice, 
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when  he  undertakes  to  transport  passengers 
by  the  powerful  and  dangerous  agency  of 
steam."  In  Railway  Oo.  y.  Bobn,  27  Mich. 
003,  Justice  Cooley,  speaking  for  the  court, 
said:  "That  the  duty  of  the  railway  com- 
pany not  to  permit  persons  to  ride  In  unsafe 
places  on  their  cars  is  the  same,  and  rests 
upon  the  same  reasons,  with  theh:  duty  not 
'  to  make  use  of  vehicles  wholly  unsafe,  ap- 
pears to  me  entirely  clear.  There  are,  with- 
out doubt,  some  limitations  upon  that  duty, 
growing  out  of  the  manner  in  which  their 
business  Is  usually  and  properly  conducted, 
but  It  does  not  become  necessary  to  consider 
those  limitations  at  any  length  in  the  pres- 
ent case.  Such  carriers  could  not,  in  reascHi, 
be  required  to  be  insurers  of  their  passen- 
gers against  all  dangers,  nor,  perhaps,  to 
employ  a  person  to  keep  watch  upon  their 
passengers  to  protect  them  against  dangers 
resulting  from  their  own  folly  or  neglect. 
Perhaps  It  is  admissible  that  the  driver 
should  be  also  conductor,  in  which  case  he 
could  not  be  expected  to  watch  against  per- 
sons falling  off  the  rear  platform  or  crawl- 
ing out  of  the  window.  If,  however.  It  was 
dangerous  for  passengers  to  stand  or  sit  on 
the  front  platform,  where  the  driver  himself 
would  be,  it  would  not  only  be  his  right  and 
duty  to  notify  any  who  might  occupy  it  of 
the  danger,  but,  if  they  were  of  an  age  not 
to  be  likely  to  understand  the  risk,  or  able 
to  Judge  for  themselves,  or  if  he  knew  them 
to  be  Insane  or  otherwise  unable  to  exercise 
discretion,  the  duty  would  not  be  fully  per- 
formed without  an  enforcement  of  proper 
regulations  to  compel  their  occupying  posi- 
tions less  exposed."  In  Kingston  v.  Railway 
Co.,  112  Mich.  40,  70  N.  W.  315,  74  N.  W. 
230,  40  L.  R.  A.  131,  Justice  Long,  speaking 
for  the  court,  said:  "The  court  charged  the 
Jury:  'If  you  find  that,  the  time  he  was  upon 
this  place,  he  was  Intoxicated,  then  he  could 
not  recover  in  this  case,  because  In  the  case 
of  an  intoxicated  man  the  company  was  not 
expected  and  the  law  would  not  require  of 
this  company  that  it  should  guard  an  Intoxi- 
cated Qian  against  injury,  standing  in  the 
place  he  was  standing.'  This  charge  was 
erroneous.  It  was  asserted  by  the  plaintiff 
that  be  was  pushed  off  or  thrown  off  by  de- 
fendant's conductor,  and  the  fact  that  he 
was  Intoxicated  would  not  give  the  con- 
ductor the  right  to  push  him  off.  The  ques- 
tion of  his  intoxication  was  a  matter  to  bo 
taken  into  consideration  by  the  Jury  In  de- 
termining whether  or  not  the  plaintiff  was 
in  the  exercise  of  due  care  in  standing  upon 
the  running  board  while  he  was  In  that  In- 
toxicated condition,  but  his  condition  would 
be  no  excuse  to  the  company  if  Its  con- 
ductor negligently  and  wrongfully  pushed 
him  off.  lu  Thomp.  Neg.  p.  1174,  it  is  said: 
'Intoxication  on  the  part  of  the  plaintiff  at 
the  time  of  the  accident  does  not  constitute 
negligence.  In  law.  warranting  a  nonsuit  or 
a  peremptory  instruction  for  the  defendant, 
but  is  a  circumstance  to  go  to  the  Jury  on 


the  question  of  contributory  negligence.' 
This  seems  to  be  the  general  rule.  Stuart  t. 
Machlas  Port,  48  Me.  477;  Alger  v.  City  of 
Lowell,  3  Allen,  402."  See,  also.  Railway 
Co.  y.  Caldwell,  74  Pa.  421;  Brennan  v. 
Railroad  Co.,  93  Mich.  156,  68  N.  W.  358; 
Railroad  Co.  v,  Johnson,  Adm.,  108  Ala.  62, 
19  South.  51.  31  L.  R.  A.  372. 

In  the  case  at  bar  it  Is  shown  beyond  any 
reasonable  question  that  the  plaintiff,  while 
beastly  drunk,  was  making  an  effort  to  go 
from  a  place  of  safety  to  a  place  of  danger. 
The  attention  of  the  brakeman  was  called  to 
the  situation  by  a  passenger  who  saw  the 
danger.  Instead  of  going  to  the  drunken 
man  and  attempting  to  prevent  bis  exit 
from  the  car,  he  went  in  the  other  direction. 
It  was  not  until  after  the  passenger,  seeing 
the  failure  of  the  brakeman  to  act,  attempt- 
ed to  prevent  the  danger,  that  the  brakeman 
made  any  effort  In  that  direction.  This  ef- 
fort came  too  late.  The  brakeman  looked, 
and  the  Jury  might  have  inferred  he  saw  the 
condition  of  the  plaintiff. 

Under  the  facts  disclosed  by  the  record 
and  the  law  we  have  cited,  we  do  not  think 
It  can  be  said  the  court  erred,  as  to  this 
feature  of  the  case,  in  refusing  to  direct  a 
verdict  for  the  defendant. 

2.  This  defense  is  based  upon  the  follow- 
ing facts:  Previous  to  the  trial  of  the  case 
at  bar,  Mrs.  Fox,  the  wife  of  plaintiff,  sued 
the  saloonmen  who  sold  Mr.  Fox  the  liquor 
which  made  him  intoxicated,  and  their 
bondsmen.  Afterwards,  and  before  the  case 
was  tried,  the  case  was  settled,  and  Mr.  Pox 
Joined  in  a  receipt  releasing  the  defendants 
In  that  action  from  llablUty.  It  Is  now  said 
the  saloonmen  who  were  defendants  In  that 
case  and  the  defendant  In  this  case  are  Joint 
tort  feasors,  and  the  release  of  one  released 
all.  The  trouble  with  this  proposition  is 
that  the  wife  had  a  cause  of  action  given  to 
her  by  the  statute  against  the  saloon  keep- 
ers and  their  bondsmen,  while  the  plaintiff 
had  no  such  cause  of  action,  and  in  Joining 
In  said  release  he  did  not  release  any  right 
of  action  he  might  have  against  the  ratlroiui 
company. 

Judgment  Is  affirmed. 

CARPENTER.        MONTGOMERY,         and 
HOOKER,  JJ.,  concurred  with  the  CHIEF         | 
JUSTICE. 

GRANT,  J.  (dissenting).  Plaintiff  purchas- 
ed a  ticket  and  took  defendant's  train  at  Bat- 
tle Creek,  where  he  lived,  to  go  to  Marshall.  j 
a  few  miles  distant  He  had  voluntarily 
become  Intoxicated  when  he  purchased  his  | 
ticket  and  entered  the  train,  but  was  able  to 
walk  to  and  board  the  train  wlthont  any 
dilBculty,  so  far  as  this  record  shows.  He 
entered  the  water-closet,  which  vnta  close  to 
the  door.  As  the  train  reached  Nichols' 
Station,  a  short  distance  from  Battle  Creek, 
he  emerged  from  the  closet,  stood  with  his 
back  to  the  interior  of  the  car,  opened  the 
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door,  went  npon  the  platform,  and  either, 
throngh  hla  Intoxication,  fell  or  Jumped  from 
tbr  train,  supposing  the  train  was  leaving 
Battle  Greek,  and  was  seriously  injured. 
He  brought  suit  against  the  railroad  com- 
pany and  recovered  a  verdict.  He  alleges 
In  his  declaration  that  he  was  in  a  state  or 
intoxication;  that  his  condition  was  known 
to  the  defendant;  that  the  defendant, 
throngh  its  employe,  a  brakeman.  had  been 
notified  by  a  passenger  of  his  condition;  that 
said  brakeman  was  able  to  prevent  the 
plaintiff  from  going  out  upon  the  platform, 
but  that  he  made  no  attempt  to  do  so,  and 
"willfully,  wantonly,  maliciously,  and  neg- 
ligently permitted  said  plaintiff  to  pass  out 
of  said  door  and  onto  the  platform  of  said 
moving  train." 

I  find  it  unnecessary  to  discuss  what  duty 
a  railroad  company  owes  to  a  passenger 
who  enters  a  train  in  an  intoxicated  condl; 
tlon.  See  Strand  v.  O.  &  W.  M.  Ry.  Co.,  67 
Mich.  S81,  34  N.  W.  712.  Admitting  that 
the  carrier  owes  a  peculiar  duty  to  such  a 
passenger,  that  duty  Is  only  required  when 
the  carrier  la  notified  or  has  knowledge  of 
the  intoxicated  condition  of  the  passenger. 
In  my  Judgment  no  such  notice  or  knowl- 
edge is  shown  by  the  evidence  in  this  case. 
Plaintiff,  after  testifying  to  his  drinking 
Just  before  boarding  the  train,  and  to  going 
into  the  water-closet,  said:  "I  came  out  of 
the  water-closet  and  came  to  the  car  door, 
and  came  out  because  I  tliought  I  heard  the 
conductor  hollering,  'Battle  Creek.'  I  thought 
the  car  had  started,  and  was  leaving  Battle 
Creek.  Came  out  of  the  closet  and  opened 
the  door  and  started  to  get  off  the  train. 
That  was  my  Intention.  Came  out  on  the 
platform.  The  car  was  in  motion.  I  knew 
it  to  be  a  fact  that  the  car  had  started. 
Then  I  fell  off.  I  do  not  remember  whether 
I  stepped  on  the  steps  or  not."  The  only 
testimony  relied  upon  to  show  that  the 
brakeman  knew  plaintiff's  condition  is  that 
of  Anderson,  a  fellow  passenger.  The  brake- 
man,  after  diligent  search,  could  not  be 
found,  and  we  have  not  the  benefit  of  his 
testimony.  According  to  the  testimony  of 
Anderson,  the  brakeman  was  passing  through 
the  car,  with  bis  back  to  the  door.  Ander- 
son saw  the  condition  of  plaintiff,  as  it  ap- 
peared from  his  face,  and  dress,  and  action, 
as  he  emerged  from  the  closet  The  brake- 
man  did  not  see  it.  It  is  but  a  step  or  two 
from  the  closet  to  the  door.  Plaintiff  stood 
with  his  back  to  Anderson  and  to  the  brake- 
man,  when  Anderson  spoke  and  said:  "That 
man  ought  not  be  allowed  on  the  platform." 
Anderson  did  not  tell  the  brakeman  why  he 
made  the  statement.  There  was  no  more  In 
the  statement  to  Indicate  that  he  was  In- 
toxicated than  that,  in  the  Judgment  of  An- 
derson, he  was  Insane,  or  for  some  other 
reason  should  not  be  allowed  to  go  out  of 
the  car.  The  only  reason  Anderson  had  for 
believing  that  the  brakeman  heard  him  was 
that  be  turned  and  looked  towards  the  plain- 


tiff. What  was  there  In  the  action  or  looks 
of  plaintiff  as  he  stood  by  the  door,  with  his 
back  to  the  brakeman,  to  Indicate  that  he 
was  in  a  state  of  intoxication  or  that  be 
needed  assistance?  Was  the  brakeman 
bound  to  instantly  leave  his  other  duties 
and  accept  the  statement  of  Mr.  Anderson 
as  true,  at  the  risk  of  imposing  liability  up- 
on bis  employer?  Mr.  Anderson,  seeing  that 
the  brakeman  did  not  Immediately  respond 
to  his  statement  got  up  and  started  for  the 
door.  The  brakeman  seeing  him  do  this,  in- 
stantly followed,  and,  before  either  could 
reach  him,  although  they  were  only  about 
three  seats  back,  plaintiff  bad  opened  the 
door,  gone  out  upon  the  platform,  and  fallen 
or  Jumped  off.  All  this  was  done  in  a  few 
seconds.  It  would  be  a  rule,  in  my  Judg- 
ment not  Justified  by  reason  or  by  author- 
ity, to  say  that  the  brakeman  was  bound  to 
act  instantaneously  on  such  a  statement 
made  by  a  pessenger.  Plaintiff  was  sober 
enough  to  buy  a  ticket  walk  to  and  board 
the  train,  walk  in  and  out  of  the  closet  go 
to  the  door,  open  it  and  walk  out  upon  the 
platform.  He  thought  he  had  heard  the 
name  of  the  station  where  he  desired  to 
alight  called,  and  It  is  very  probable  that  he 
had  heard  the  brakeman  announce  that  as 
the  next  station.  If  the  brakeman  heard 
Mr.  Anderson  and  looked  around  at  plaintiff, 
there  Is  no  testimony  to  show  that  at  that 
Instant  there  was  anything  to  Indicate  to 
the  brakeman  that  plaintiff  was  Intoxicated. 
Was  the  brakeman  bound  to  act  instantly 
upon  the  statement  by  a  passenger  that  an- 
other ought  not  to  be  allowed  npon  the 
platform,  and  to  assume  that  such  passen- 
ger was  drunk,  and  to  nish  Instantly  to  his 
rescue?    I  cannot  so  hold. 

I  think  the  Judgment  should  be  reversed, 
and  no  new  trial  ordered. 


OROVER  V.  BISHOP  et  al. 
(Supreme  Court  of  Michigan.     Dec  14,  1904.) 

MOBTOAOE    FOBECLOSUBE  —  DCFICIENCT    JtTDO- 

MENT— LIABIMTT  OF  SUBSEQUENT   OBAN- 

TEE— 8UFFICIENCT    OF    EVIDENCE. 

1.  Evidence  in  an  action  to  foreclose  a  mort- 
gage against  the  mortgagor  and  his  subseqaent 
grantee  held  insafficient  to  show  that  the  gran- 
tee assumed  and  agreed  to  pay  the  mortga!;e 
debt  BO  a.s  to  entitle  the  mortgagee  to  a  de- 
ficiency Judgment  against  the  grantee. 

Appeal  from  Circuit  Court  Oakland  Coun- 
ty, in  Chancery;   George  W.  Smith,  Judge. 

BUI  to  foreclose  mortgages  by  Meleta  C. 
Grover  against  Frank  Bishop  and  others. 
From  the  Judgment  rendered,  the  complain- 
ant appeals.    Affirmed. 

This  Is  a  suit  In  chancery  to  foreclose  two 
mortgageq  given  by  defendants  Miller  to 
complainant  The  only  question  In  the  case 
is  whether  complainant  is  entitled  to  a  per- 
sonal decree  for  the  deficiency  against  the 
defendant  Bishop.    The  amounts  due  upon 
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the  mortgages  exceed  by  considerable  the 
vahie  of  the  land.  The  Millers  were  evident- 
ly insolvent  On  August,  1898,  the  Millers 
executed  to  complainant  a  quitclaim  deed  of 
the  land  covered  by  the  mortgages,  with  the 
agreement  that  the  deed  should  not  be  re- 
corded for  several  months,  and  that  the  Mil- 
lers could  redeem  at  any  time  before  it  was 
recorded.  Defendant  Bishop  knew  of  this 
deed,  and  of  the  condition  under  which  It  was 
made.  Unless  redeemed,  the  understanding 
was  that  complainant  should  take  the  land 
and  discharge  the  debt.  The  Millers  also 
had  a  contract  for  the  purchase  of  other 
lands,  which  were  not  worth  the  amounts 
due  upon  the  contracts.  They  had  some  per- 
sonal property,  which  was  also  mortgaged,  but 
which  did  not  exceed  in  value  the  amount  se- 
cured thereby.  They  also  owned  a  small  unin- 
cumbered piece  of  land,  worth  about  $500, 
and  a  small  amount  of  unincumbered  person- 
al property.  On  August  lOtb  the  Millers  ex- 
ecuted to  Bishop  a  quitclaim  deed  of  all 
these  lands,  and  a  bill  of  sale  of  the  personal 
property.  The  Millers  had  abandoned  any 
idea  of  redeeming,  and  therefore  sold  the 
land  to  Mr.  Bishop.  Soon  thereafter  com- 
plainant filed  this  bill  of  foreclosure,  and 
prayed  for  a  decree  against  Bishop  for  any 
deficiency  that  should  occur  upon  the  sale. 
The  court  held  that  Bishop  was  not  liable^ 
and  refused  a  decree  against  him  for  the  de- 
ficiency. 

George  O.  Kinsman  and  William  T.  Hos- 
ner,  for  appellant  Geer,  Williams  &  Halpln 
(T.  C.  Taylor,  of  counsel),  for  appellees. 

GRANT,  J.  (after  stating  the  facts).  Com- 
plainant claims  that  there  was  a  parol  agi'ee- 
ment  between  the  defendants  Miller  and 
Bishop  that  he  (Bishop)  should  pa^  complain- 
ant the  amount  due  upon  her  mortgages,  and 
that  that  agreement,  under  Crawford  v.  Ed- 
wards, 33  Mich.  359,  Higman  v.  Stewart,  38 
Mich.  522,  Wlnans  v.  Wllkie,  41  Mich.  265, 
1  N.  W.  1049,  and  other  cases,  entitled  her 
to  a  decree  for  a  deficiency  against  Bishop. 

The  principal  question  is  one  of  fact:  Did 
Bishop  make  such  an  agreement  with  the  Mil- 
lers? No  witness  for  the  complainant  testi- 
fies that  Mr.  Bishop  said  he  would  pay  these 
mortgages,  but  only  that  he  said  he  would 
settle  with  complainant  Bishop  denies  any 
such  contract  There  certainly  was  no  rea- 
son why  be  should  agree  to  pay.  If  we  take 
Into  account  the  value  of  all  the  property 
transferred  to  Bishop  by  the  Millers,  we  do 
]iut  think  it  etiual  to  the  amount  of  the  Hens 
thereon.  The  evident  arrangement  was  that 
Bishop  should  purchase  the  equity  of  re- 
demption, and,  if  he  could  make  a  satisfac- 
tory conipronii.so  with  complainant  so  as  to 
Justify  lilm  in  redeeming,  he  might  do  so. 
Under  the  situation  as  It  then  was,  complain- 
ant had  agreed,  in  consideration  of  the  deed, 
to  take  the  lands  and  discharjie  the  debt  If 
paid  within  a  certain  time.    We  think  that 


the  complainant  failed  to  prove  any  contract  | 
on  the  part  of  Bishop  to  pay  the  mortgages 
In  consideration  of  the  transfer  of  the  deeds 
to  him.  This  conclusion  renders  it  unneces- 
sary to  determine  other  questions  that  are 
raised. 

Decree  affirmed,  with  costa     The  other 
Justices  concurred. 


PIEHL  T.  PIQHU 
(Supreme  Court  of  Michigan.     Dec.  14,  1904.) 

TBIAIr-BXCAI,LINO     WITNESS— NOVATIOH— SOT- 
FIOIENCT  or  EVIDENCE. 

1.  Allowing  a  witness  to  be  recalled  to  explain 
his  former  testimony  is  within  the  discretion  of 
the  court 

2.  Whether  a  witness'  explanation  of  bis  tes- 
timony on  direct  examination,  which  la  in  direct 
conflict  with  his  testimony  on  re-cxamination, 
is  reasonable,  is  a  question  for  the  jury. 

3.  To  constitute  a  novation,  the  creditor  must 
have  consented  to  the  discharge  of  the  original 
debtor  and  have  accepted  the  promise  of  the 
new  debtor. 

Error  to  Circuit  Court,  Cheboygan  County; 
Frank  Shepherd;  Judge. 

Action  by  Frederick  Plehl  against  Daniel 
Plehl.  Plaintiff  bad  Judgment,  and  defend- 
ant brings  error.    Reversed. 

Plaintiff  and  defendant  are  brothers. 
Their  father,  Frederick  Plehl,  Sr.,  HvcmI  In 
Canada,  where  he  died  In  April,  1900.  He 
had  three  sons  and  one  daughter.  In  181)5 
he  transferred  to  the  defendant  all  his  i)rop- 
erty,  except  some  money,  on  condition  that 
be  take  care  of  him  the  rest  of  his  life.  The 
property  was  worth  about  $1,500.  The  valid- 
ity of  the  contract  with  bis  father  is  not 
assailed,  and  it  appears  conceded  that  he 
performed  it  It  was  claimed  by  Katharine, 
the  daughter,  that.  In  consideration  of  the 
transfer,  defendant  agreed  to  pay  her  ^i-lOO 
upon  her  father's  death.  For  this  she 
brought  suit  and  obtained  a  Judgment  wbicb 
was  reversed  by  this  court.  Ebel  v.  Plehl 
(Mich.)  95  N.  W.  1004.  The  declaration  Is 
upon  the  common  counts  In  assumpsit.  A 
bill  of  particulars  was  demanded  and  fur- 
nished, as  follows:  "Amount  due  from  Fred- 
erick Plehl,  Sr.,  to  Frederick  Plehl,  Jr..  for 
cash  loaned  by  said  Frederick  Plehl,  Jr..  to 
Frederick,  Sr.,  at  various  times  from  1877 
to  1886,  which  said  indebtedness  Daniel  Plehl 
assumed  at  the  time  he  received  an  assign- 
ment of  Frederick  Plehl's  property  in  1^)6, 
and  then  and  there  promised  and  agreed  to 
pay  said  amount  to  Frederick  Plehl,  Jr..  upon 
the  death  of  Frederick  Plehl,  Sr.— $400.00." 
The  plea  was  the  general  issue,  with  notice 
of  set-off.  The  declaration  la  based  upon  the 
doctrine  of  a  novation.  The  case  was  tried 
upon  that  theory,  and  the  court  submitted 
It  to  the  Jury  upon  that  theory,  stating  that 
it  was  essential  for  the  Jury  to  find:  (I) 
That  the  father,  Frederick  Plehl,  Sr..   was 


1  3.  See  NoTation,  vol.  37,  Cent.  Dig.  H  3,  S,  7. 
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indebted  to  Frederick  Plebl,  Jr.,  In  the  sum 
of  $400;  (2)  that  the  father  turned  his  prop- 
erty over  to  defendant  with  the  distinct 
promise  on  his  part  that  be  would  pay  bis 
brother  that  $400;  (3)  that  plaintiff  assented 
to  that  agreement,  discharged  his  father,  and 
looked  to  defendant  for  payment;  (4)  that 
defendant  promised  the  plaintiff  to  pay  the 
?40O.  The  Jury  rendered  a  yerdlct  for  the 
plaintiff. 

Frost  &  Spragne,  for  appellant  M.  F. 
Guinon,  for  appellee. 

GKANT,  J.  (after  stating  the  facts).  1. 
It  is  urged  that  there  Ig  no  evidence  of  an 
indebtedness  from  Mr.  Plebl,  Sr.,  to  the 
plaintiff.  When  the  plaintiff  rested  bis  case 
there  was  no  sucb  evidence.  One  Jnlia 
Mosser  was  called  by  the  plaintiff  to  sustain 
his  case,  and  she  testified  on  direct  examina- 
tion as  follows:  "Q.  Was  there  anything 
said  by  the  old  gentleman  at  that  time  that 
tbey  were  making  that  agreement  why  he 
sbonld  pay  Fred  that  $400?  A.  No.  Q. 
Didn't  give  any  reason?  A.  No."  After 
plaintiff  had  rested,  defendant  moved  to 
strike  out  plaintiff's  testimony,  and  to  direct 
a  verdict  for  defendant.  One  of  the  rea- 
sons was  that  no  original  indebtedness  bad 
been  proved.  Tbis  question  was  argued  just 
before  a  recess  of  the  court.  Upon  the  reas- 
sembling of  the  court,  plaintiff  recalled  JuUa 
Mosser,  and  she  testified  as  follows:  "I  did 
not  understand  the  questions  asked  me  as  to 
tbe  reason  for  grandfather  directing  Dan 
Piebl  to  pay  Fred  Piehl  $400,  and  I  desire 
to  change  my  testimony.  Q.  Will  you  state 
to  tbe  Jury  what  your  grandfather  said  as 
to  tbe  reason  of  having  Dan  i>ay  Fred  the 
$4007  A.  Well,  he  said  he  owed  It  to  Fred, 
and  Uncle  Dan  was  to  pay  it."  On  cross- 
examination  she  testified:  "I  have  talked 
with  the  attorney  since  I  gave  my  testimony 
this  morning.  They  explained  my  testimony 
to  me — ^what  tbey  wanted,  and  -what  It 
meant.  I  do  not  know  what  I  did  under- 
stand, and  cannot  remember  any  more.  All 
I  know  Is  he  got  the  money,  and  he  was  to 
pay  Uncle  Fred  and  Aunt  Kate.  He  owed 
Uncle  Fred  $400,  and  Uncle  Dan  was  to 
xmy  that  after  his  death.  I  cannot  remember 
the  conversation  when  Uncle  Dan  was  there; 
It  is  too  long  ago."  The  recall  of  this  wit- 
ness was  in  the  discretion  of  the  circuit 
Judge.  Whether  her  explanation  was  rea- 
sonable was  a  question  for  the  Jury.  It  Is  true 
that  tbe  testimony  upon  her  second  exam- 
ination Is  In  direct  conflict  with  that  given 
on  ber  first  examination.  While  it  may  be 
difficult  to  understand  how  she  could  have 
misunderstood  the  question  and  answer  giv- 
en by  her  on  her  tlxst  examination,  yet  sucb 
matters  are  for  the  Jury.    The  only  control 


the  trial  court  has  over  them  Is  by  motion 
to  set  aside  the  verdict,  If,  in  Its  Judgment, 
it  Is  agnlnst  the  weight  of  the  evidence. 

2.  The  meritorious  question  Is,  was  there 
:  evidence  of  a  contract  of  novation?  The 
'  court  correctly  instructed  the  Jury  upon  the 
;  requisites    of    such    a    contract,    to    wit,    a 

valid  prior  obligation  to  be  displaced,  the 
consent  of  ail  parties  to  the  substitution,  a 
8ufi3clent  consideration,  the  extinction  of  the 
old  obligation,  and  the  creation  of  a  valid 
new  one.  11  Am.  &  Bug.  Enc.  Law  (2d  Ed.) 
I  663;  Dean  y.  Ellis,  108  Mich.  240,  05  N.  W. 
I  971;  Fuller,  etc.,  h.  Co.  v.  Houseman,  117 
I  Mich.  553,  76  N.  W.  77;  Comwell  v.  Meglns, 
i  89  Minn.  407,  40  N.  W.  610.  Plaintiff  was 
1  not  present  when  the  contract  between  de- 
i  fendant  and  his  father  was  made.  He  was 
j  in  Michigan.  He  could  not  discharge  his 
I  father  and  agree  to  the  substitution  of  the 
defendant  as  his  debtor  until  he  had  knowl- 
edge of  such  agreement.  There  Is  no  evi- 
dence tliat  be  knew  of  such  agreement  until 
after  his  father's  death;  there  could  there- 
fore be  no  novation,  neither  was  there  one 
according  to  his  own  version  of  his  conversa- 
tion with  defendant  after  his  father's  death. 
He  testified  that  he  attended  the  funeral; 
that  on  his  return  he  went  to  defendant's 
house  "to  ask  him  If  my  father  had  left 
anything  for  me.  I  had  looked  over  in  C^an- 
ada,  and  I  could  not  -find  anything.  •  •  • 
I  came  here  as  a  brother,  and  asked  you 
simply  if  father  has  left  anything  for  me 
or  not"  Nowhere  In  his  testimony  does  he 
intimate  that  he  stated  to  defendant,  or 
even  hinted  at,  such  a  contract  as  the  one 
upon  which  he  now  relies.  The  sister,  Mrs. 
Ebel,  testified  to  the  same  effect  as  she  did 
In  Ebel  V.  Piehl,  supra,  namely,  that  her 
father  said  to  defendant  "When  I  am  dead 
I  want  you  to  give  sister  Kate  $400.  and 
your  oldest  brother  (plaintiff)  $400.  I  told 
you  that  when  you  got  tbe  money."  There 
Is  nothing  in  this  or  any  other  of  ber  tes- 
timony to  Indicate  that  her  father  owed 
plaintiff,  and  that  defendant  agreed  to  pay 
It  The  father,  one  of  the  parties  to  the 
claimed  tripartite  agreement,  died  before 
plaintiff  knew,  or  at  least  had  assented  to, 
the  contract.  He  bad  not  notified  either  his 
father  or  the  defendant  that  he  dlschai-ged 
the  one  and  accepted  the  other.  He  couid 
not  consummate  the  agreement  after  his 
father's  death.  The  court  should,  upon  this 
i-ecord,  have  directed  a  verdict  for  tbe  de- 
fendant 

3.  In  the  event  of  a  new  trial  it  is  proper 
to  say  that  all  testimony  that  the  defend- 
ant promised  to  give  his  daughter  $400,  or 
any  other  of  his  children  $400,  la  immaterial, 
and  should  be  excluded. 

Judgment  reversed,  and  new  trial  ordered. 
The  other  Justices  concurred. 
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Ib  re  BUTLER. 
(Supreme  Court  of  Michigan.    Dec.  14,  1904.) 

CBIHINAI.      LAW— HABITUAI.      CBIUINAXS— SEN- 
TENCE—STATUTES — BEPEAL— HA- 
BEAS CORPUS. 

1.  Comp.  Laws,  f  2112,  authorizinf  the  al- 
lowance of  good  time  for  eood  behavior  in  prison 
in  reduction  of  the  penalty,  did  not  repeal  sec- 
tions 11,785  and  11,786,  providing  for  addition- 
al Dunishment  of  habitual  criminals. 

2.  Comp.  Laws,  S  11,785,  provides  tiiat  when 
any  person  shall  be  sentenced  to  the  State  Pris- 
on for  more  than  a  year,  and  he  shall  be  there- 
after sentenced  for  not  less  than  a  year  for  an- 
other offense,  he  shall  be  sentenced  to  imprison- 
ment not  more  than  seven  years  in  addition  to 
the  punishment  prescribed  for  the  offense  of 
which  he  is  then  convicted :  and  section  11,786 
declare*  that,  when  such  convict  shall  have 
been  twice  before  sentenced  to  imprisonment  for 
not  less  than  a  year  at  each  time,  he  shall  be 
sentenced  to  imprisonment  for  life,  or  for  a  term 
not  less  than  seven  years  in  addition  to  the 
punishment  prescribed  for  the  offonse  of  whicli 
he  is  thon  convicted.  Helil,  that  though  a  con- 
vict previously  convicted  could  not  be  subject 
to  increased  penalty  unless  he  is  sentenced  to 
imprisonment  for  nt  least  a  year  for  the  offense 
committed,  without  reference  to  the  penalty, 
where  defendant  had  been  twice  convicted,  and 
was  sentenced  a  third  time  to  imprisonment  for 
twenty  years  for  larceny,  it  would  be  presumed 
that  be  was  given  the  maximum  punishment  of 
five  years'  imprisonment  for  the  larceny,  and  that 
the  remainder  of  the  sentence  was  therefore 
properly  imposed,  under  section  11,786. 

3.  Where  a  criminal  was  properly  convicted, 
but  was  irrognlarly  sentenced,  such  irregularity 
coald  not  be  reviewed  by  habeas  corpus. 

Habeas  corpus  on  relDtion  of  James  Butler 
to  procure  his  release  from  prison.    Denied. 

Thomas,  Cummins  &  Nichols,  for  petition- 
er. Charles  A.  Blair,  Atty.  Gen.  (George  S. 
Law,  of  counsel),  for  respondent,  warden  of 
State  Prison  at  Jackson. 


HOOKER,  J.  On  October  19,  1807,  the 
petitioner  was  sentenced  to  confinement  In 
the  State  Prison  for  twenty  years  upon  a 
conviction  of  the  offense  of  larceny  from  a 
dwelling  In  the  daytime,  the  penalty  for  which 
Is  such  confinement  for  a  period  not  exceeding 
five  years.  It  was  alleged  in  the  informa- 
tion and  proved  upon  the  trial  that  he  bad 
been  twice  before  convicted  and  sentenced 
to  terms  of  one  year  or  more,  and  the  brief 
for  the  petitioner  states  that  "It  is  suppos- 
ed that  this  penalty  was  Imposed  by  reason 
of  the  provisions  of  sections  11,785  and  11,788 
of  the  Compiled  Laws  of  1897."  These  sec- 
tions are  as  follows: 

"(11,785)  Sec  12.  When  any  person  shall  be 
convicted  of  any  offense,  and  shall  be  duly 
sentenced  therefor  to  confinement  In  the 
State  Prison  of  this  state,  for  one  year  or 
more,  and  It  shall  be  alleged  In  the  indict- 
ment on  which  such  conviction  Is  had,  and 
admitted  or  proved  on  the  trial,  that  the 
convict  has  before  been  sentenced  to  a  like 
punishment  by  any  court  In  this  state,  or  In 

f  t.  See  Habeas  Corpus,  vol.  25,  Cent.  Dl(.  H 
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any  other  of  the  United  States,  for  a  period 
net  less  than  one  year,  he  shall  be  .sentenced 
to  be  punished  by  imprisonment  in  the 
State  Prison  not  more  than  seven  years, 
in  addition  to  the  punishment  prescribed  by 
law  for  the  offense  of  wliich  he  shall  then 
be  convicted. 

"(11,786)  Sec.  13.  When  any  such  convict 
shall  have  been  twice  before  sentenced  to 
imprisonment  at  hard  labor,  for  a  period  of 
not  less  than  one  year  at  each  time,  by  any 
court  in  this  state,  or  in  any  other  of  the 
United  States,  he  shall  be  sentenced  to  im- 
prisonment at  hard  labor  for  life,  or  for  a 
term  of  not  less  than  seven  years  In  addition 
to  the  punishment  prescribed  by  law  for  the 
offense  of  which  he  shall  then  be  convicted." 

Two  points  are  relied  upon  as  grounds  for 
the  petitioner's  discharge:  (1)  That  Bections 
11,785  and  11,786  were  repealed  by  Oomp. 
Laws  1887,  i  2112;  (2)  that  under  section 
11,785  it  was  necessary  to  the  validity  of  an 
increased  sentence  that  the  record  show  that 
at  least  one  year  of  the  term  was  not  in- 
cluded in  the  additional  penalty  imposed  un- 
der section  11,786. 

Section  2112  is  a  statute  pertaining  to  an 
allowance  of  good  time  for  good  behavior  in 
prison.  It  is  in  no  sense  an  imposition  of 
additional  penalty  ui>on  confirmed  criminal- 
ity, to  be  imposed  by  the  court,  but  la  a  re- 
duction of  such  penalty,  to  be  allowed  by  tlie 
prison  board,  upon  the  basis  of  the  prisoner's 
conduct  subsequent  to  sentence.  In  re  Can- 
field,  98  Mich.  644,  57  N.  W.  807. 

The  second  point  is  a  technical  one.  It  is 
first  argued  that  under  neither  of  these  sec- 
tions (11,785  and  11,786)  can  one  be  subject 
to  increased  penalty  unless  he  is  sentenced 
to  confinement  for  at  least  one  year  for  the 
offense  committed,  without  reference  to  the 
penalty.  If  this  be  conceded,  we  are  Jtntifled 
in  presuming  that  the  maximum  punistunent 
(i.  e.,  five  years)  was  Imposed  under  the  stat- 
ute punishing  such  offense,  and  that  the  re- 
mainder-was imposed  under  the  provisions  of 
section  11,786.  Again,  the  defendant's  con- 
viction was  aflirmed  after  sentence,  by  this 
court  See  122  Mich.  36,  80  N.  W.  883.  If  tlie 
technical  error  now  relied  upon  had  been  then 
raised,  it  would  have  been  considered,  but  it 
was  not  Had  it  been  held  fatal,  the  cause 
would  have  been  remanded  for  sentence,  wben 
the  full  penalty  could  have  been  imposed,  as 
before.  It  is  even  doubtful  if  this  question 
could  have  been  raised  in  habeas  corpus  in 
the  first  instance.  See  the  following  author- 
ities cited  by  the  Attorney  General:  In  re 
Underwood,  30  Mich.  502;  Hamilton's  Case, 
61  Mich.  174,  16  N.  W.  327;  In  re  Coffeen,  38 
Mich.  311;  In  re  Maguire,  114  Mich.  80,  72 
N.  W.  15;  In  re  Bishop,  172  Mass.  35,  51  N. 
EL  191.  These  cases  sustain  the  rule  that 
when  there  is  a  valid  conviction  and  an  irreg- 
ular sentence,  which  may,  under  the  law,  be 
corrected  by  a  new  sentence,  habeas  corpus 
will  not  be  permitted  to  perform  the  fnnction 
of  a  writ  of  error. 
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The  petitioner's  prayer  Is  denied,  and  be  i 
will  be  remanded  to  the  custody  of  respond- 
ent.   Tlie  otfaer  Justices  concurred. 


liAGK  r.  SHARP. 
(Supreme  Goort  of  Michigan.    Dee.  14,  1904.) 

CBIHINAL    UBKX,  —  MALICIOUS    PBOaiCTTrlON  — 

ADUISSIBILnT  OF  EVIDENCE— WITNESS 

— CONFIDENTIAL    RELATIONS. 

1.  One  who  circulates  a  libel  may  be  guilty 
of  the  offense  denounced  by  Comp.  Laws,  i 
11,762,  mailing  it  a  misdemeanor  to  falsely 
charge  acother  with  the  commission  of  a  crime. 

2.  In  an  action  for  malicious  prosecution,  evi- 
dence is  admissible  to  show  that  plaintiff  was 
in  fact  guilty  of  the  offense  charged  against 
him  by  defendant,  notwithstanding  his  acquittal. 

3.  It  is  not  necessary  that  a  fee  be  asked  or 
accepted  by  an  attorney,  to  entitle  a  client  to 
protection  under  the  rule  against  an  attorney 
testifying  to  disclosures  made  by  his  client. 

Elrror  to  Circuit  Court,  Livingston  Conn- 
ty ;   Steams  F.  Smith,  Judge. 

Action  for  malicious  prosecution  by  Olenn 
S.  Mack  against  James  Sharp.  Plaintiff 
bad  judgment,  and  defendant  brings  error. 
Keversed. 

William  P.  Van  Winkle  and  W.  B.  Scott, 
for  appellant  Odell  Chapman  and  Henry  0. 
Smith,  for  appellee. 

MONTGOMERY,  J.  This  Is  an  action  for 
malicious  prosecution.  The  plaintiff  was, 
at  the  instance  of  defendant,  arrested  upon 
a  charge  of  criminal  libel.  He  was  acquit- 
ted, brought  this  action,  recovered  substan- 
tial damages,  and  defendant  brings  error. 
Numerous  assignments  of  error  appear  in 
tbe  record,  but  we  discuss  only  such  as  are 
likely  to  arise  on  a  new  ti'lal. 

1.  The  court  held  and  Instructed  the  Jury 
that  one  could  not  be  guilty  of  an  offense 
under  section  11,762,  Comp.  I^aws,  who  cir- 
culates a  libel.  This  view  of  the  law  Is 
opposed  to  the  authorities.  18  Am.  &  Eng. 
Hnc.  Law  (2d  Ed.)  1056. 

2.  Tbe  court  also  ruled  throughout  the  case 
tbat  in  this  action  the  defendant  was  not  at 
liberty  to  prove  that  the  plaintiff  was  in 
fact  guilty  of  tbe  criminal  offense  Imputed 
to  him  In  the  prosecution  Instituted  by  the 
defendant  It  is  well  established  by  author- 
ity that  In  an  action  for  malicious  prosecu- 
tion It  Is  a  complete  defense  to  show  that  the 
plaintiff  was  In  fact  guilty  of  the  offense 
charged  against  him  by  defendant,  and  this 
tbtfugh  the  proof  of  guilt  Is  furnished  by 
eTidence  not  known  to  defendant  when  the 
proaecutlon  against  tbe  plaintiff  was  Insti- 
tuted. This  testimony  is  not  In  such  case 
offered  In  support  of  probable  cause,  but  to 
8b«w  that  the  plaintiff  has  suffered  no  wrong 
by  bis  arrest.  The  law  considers  that,  If  a 
criminal  is  tortunate  enough  to  escape  con- 
viction, be  should  rest  content  with  his 
good  luck,  and  not  belabor  one  who  suspect- 
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ed  bis  guilt  and  acted  accordingly.  As  was 
said  In  Newton  v.  Weaver,  13  R.  I.  617: 
"Tbe  action  for  malicious  prosecution  was 
designed  for  the  benefit  of  tbe  innocent,  and 
not  of  tlie  guilty.  It  matters  not  whether 
there  was  proper  cause  for  the  prosecution, 
or  bow  malicious  may  have  been  the  mo- 
tives of  the  prosecutor.  If  the  accused  Is 
guilty  be  has  no  legal  cause  of  complaint" 
See,  also,  Tbreefoot  v.  Nuckols,  68  Miss. 
123,  8  Sontb.  335;  Whitehurst  v.  Ward,  12 
Ala.  264;  Parkhurst  v.  Masteller,  57  Iowa, 
478,  10  N.  W.  864;  Turner  v.  Dinnegar,  20 
Hun,  467;  Lancaster  v.  McKay  (Ky.)  45  S. 
W.  887.  Inasmuch  as  It  Is  essential  to  tbe 
plaintiff's  action  to  sbow  a  termination  of 
the  criminal  action  as  a  basis  for  bU  suit 
for  maliclouB  prosecution,  it  Is  competent 
to  establish  this  fact  by  the  verdict  of  ac- 
quittal Black  on  Judgments,  i  520.  But 
it  is  not  conclusive  evidence  of  the  plaintiff's 
innocence.  Id.  Plaintiff's  counsel  cite  the 
case  of  Josselyn  t.  McAllister,  25  Mlcb.  46, 
as  sustaining  the  ruling  of  tbe  circuit  judge. 
It  does  not  appear  that  tbe  precise  question 
of  whether  tbe  actual  guilt  of  plaintiff  could 
be  given  in  evidence  as  a  defense  was  dis- 
cussed in  ttiat  case.  It  is  true  that  testi- 
mony which  might  have  amounted  to  an  ad- 
mission of  one  element  of  tbe  offense  was 
held  properly  excluded  on  tbe  ground  tbat 
defendant  was  not  shown  to  have  had  knowl- 
edge of  tbe  fact  when  the  prosecution  was 
Instituted  by  him.  It  was  said  that,  "if 
Josselyn  acted  without  any  knowledge  or 
suspicion  of  the  supposed  fact  it  could  in 
no  way  affect  bis  motives" — a  proposition 
obvious  enough  in  itself,  and  quite  conclus- 
ive as  to  the  admissibility  of  the  proposed 
testimony  in  that  case,  for  the  opinion  shows 
there  were  joined  in  that  action  counts  for 
malicious  prosecution  and  false  imprison- 
ment and  by  a  reference  to  the  report  of 
the  case  at  a  former  hearing  (22  Mich.  304) 
it  will  be  seen  tbat  the  counts  for  malicious 
prosecution  were  disposed  of  on  tbe  first 
trial  at  tbe  circuit,  so  tbat  In  the  first 
opinion  it  was  very  pertinently  said,  "As 
no  state  of  facta  relied  upon  would  have 
made  tbe  arrests  lawful,  tbe  defense  de- 
pends, so  far  as  this  class  of  testimony  is 
concerned,  purely  on  tbe  consideration  of 
malice."  •  The  case  of  Patterson  v.  Oarlock, 
39  Mich.  447,  also  cited,  does  not  sustain 
the  ruling  below.  Indeed,  some  of  the  lan- 
guage employed  by  Mr.  Justice  Graves  makes 
strongly  for  what  we  hold  to  be  the  correct 
rule.  In  that  case  testimony  offered  by  the 
plaintiff  to  establish  his  innocence  was  re- 
ceived. Tbe  court  held  that  while  it  was 
not  bound  to  make  affirmative  proof  of  his 
actual  innocence,  yet  such  testimony  was 
admissible.  Mr.  Justice  Graves  said:  "It 
requires  no  reasoning  to  sbow  that  where 
the  question  Is  whether  one  man  has  fair 
ground  to  charge  another  with  a  crime,  it 
cannot  be  laid  down  that  tbe  abstract  fact 
of  his  guilt  or  innocence  must  be  necessarily 
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Impertinent  and  Immaterial."  There  was 
error  In  the  court's  ruling. 

8.  One  Byron  llleks  was  called  as  a  wit- 
ness to  testify  to  statements  made  to  him 
by  MadE  at  about  the  time  of  his  arrest 
Mr.  Hicks  is  an  attorney,  and  testified  that 
this  conversation  occurred  in  his  office.  The 
court  excluded  the  testimony  on  the  ground 
that  the  relation  of  attorney  and  client  ex- 
isted. The  record  shows  that  the  witness 
did  in  fact  advise  the  plaintiff  at  that  time, 
and  that  he  asked  the  plaintiff  certain  ques- 
tions relating  to  the  matter.  He  testified 
that  be  could  not  state  whether  the  plain- 
tiff consulted  him  as  to  the  law  or  not. 
but  we  think  bis  further  testimony  discloses 
that  be  was  so  consulted.  It  is  not  necessary 
that  a  fee  be  asked  or  expected  in  order  to 
entitle  the  client  to  invoke  the  protection  of 
this  relation.  Weeks  on  Attorneys,  p.  305,  {. 
148.  It  should  be  stated  that  Mr.  Hides 
does  not  appear  to  have  been  in  any  sense 
a  volunteer  witness,  and  that  his  testimony 
bears  every  evidence  of  candor. 

The  other  questions  presented  are  so  far 
dependent  on  those  discussed  that  they  are 
quite  unlikely  to  arise  again. 

The  Judgment  is  reversed  and  a  new  trial 
ordered.    The  other  Justices  concurred. 


FRIESEKB  V.  TRIESEKD. 
(Supreme  Court  of  Michigan.     Dec.  14,  1904.) 

DIVOROB— BBHKABINO — NEOLXCT    OF    OtTABDIAR 
AO   LITEM— lUPBOPEB   EVIOEItCE— AXIMONT. 

1.  Where  the  only  evidence  to  sustain  a  de- 
cree of  divorce  agamst  an  insane  defendant  on 
the  ground  of  cruelty  waa  elicited  by  improper 
leading  questions  allowed  by  the  court  without 
objection  from  defendant's  guardian  ad  litem, 
who  was  appointed  on  complainant's  nomina- 
tion, a  rehearing  should  be  granted. 

2.  Where  the  permanent  alimony  allowed  an 
insane  defendant  in  a  suit  for  divorce  was  whol- 
ly inadequate  because  of  the  neglect  of  defend- 
ant's guardian  ad  litem,  who  waa  appointed  on 
the  nomination  of  complainant,  to  make  proper 
proof  of  complainant's  property,  a  rehearing 
should  be  granted. 

3.  A  near  relative  or  close  friend  of  an  insane 
defendant  should  be  appointed  guardian  ad  litem, 
rather  than  some  person  nominated  by  com- 
plainant 

Appeal  from  Circuit  Court,  Shiawassee 
County,  In  Chancery;  Steams  F.  Smith, 
Judge. 

Bill  for  divorce  by  Herman  a  Frieseke 
against  Marie  Frieseke.  From  an  order  de- 
nying a  rehearing  after  a  decree  of  divorce, 
defendant  appeals.    Reversed. 

Albert  L.  Chandler,  for  appellant.  Watson 
&  Chapman,  for  appellee. 

CARPENTER,  J.  This  is  an  appeal  from 
an  order  denying  a  rehearing  after  a  decree 
of  divorce  had  been  pronounced  in  favor  of 
complainant  atid  against  defendant.  The 
facts,  so  far  as  material  to  this  decision,  are 
these:  At  the  time  this  suit  was  commen- 
ced defendant  was  Insane,  and  confined  In 


the  insane  asylum  at  Pontlac.  The  sub- 
poena was  served  upon  her  personally.  Aft- 
er the  lapse  of  time  for  appearing,  complain- 
ant filed  a  petition  for  the  appointment  of  a 
particular  named  person  as  guardian  ad  litem 
for  defendant.  This  petition,  together  with 
notice  of  hearing  the  same,  was  also  served 
.on  defendant  and  the  superintendent  of  the 
asylum.  At  the  day  set  for  hearing  said 
petition  the  trial  court  appointed  complain- 
ant's nominee  guardian  ad  litem.  This  nom- 
inee was  not  related  to  defendant,  and  does 
not  appear  to  have  been  a  special  friend  of 
defendant  The  solicitor  for  the  guardian  ad 
litem  and  for  complainant  stipulated  for  an 
early  hearing  of  the  case.  On  this  hearing, 
complainant  his  daughter,  and  said  guard- 
ian ad  litem  (the  latter  testifying  to  the  con- 
dition of  defendant),  were  the  sole  witnesses. 
Upon  this  testimony,  and  on  the  day  of  the 
hearing  complainant  was  given  a  divorce  on 
the  ground  that  defendant  had  been  guilty  of 
extreme  cruelty,  and  alimony  In  the  shape  of 
an  annuity  of  $200  during  her  life  was  given 
defendant  in  lieu  of  dower  and  all  other 
claims  upon  complainant 

It  is  stated  In  the  petition  for  rehearing, 
among  other  things,  that  the  complainant's 
charges  of  extreme  cruelty  were  untrue;  that 
the  testimony  given  on  the  hearing,  if  prop- 
erly analyzed,  did  not  warrant  a  decree  of  di- 
vorce; Qiat  complainant  himself  has  been 
guilty  of  acts  of  extreme  cruelty,  which  are 
there  specified;  that  the  allowance  for  ali- 
mony is  grossly  inadequate,  because  com- 
plainant has  property  amounting  In  value  to 
over  $40,0(X).  In  his  answer  to  this  petition, 
respecting  the  charges  of  his  own  extreme 
cruelty  and  the  valuation  of  his  property, 
complainant  contents  himself  with  saying 
that  he  objects  to  their  consideration,  "for 
the  reason  that  they  do  not  in  any  manner 
tend  to  weaken  complainant's  cause  for  a  di- 
vorce, but  if  the  facts  were  all  true,  which 
this  complainant  denies,  they  would  only 
tend  to  show  that  complainant  might  be  enti- 
tled to  a  divorce."  Under  these  circumstan- 
ces we  must  conclude,  even  if  complainant 
had  made  a  case  entitling  him  to  a  divorce, 
which  is  extremely  doubtful,  as  we  shall 
hereafter  show,  defendant  had  a  complete 
defense  to  that  case  in  her  counter  charges, 
and  that  the  allowance  for  alimony  was 
grossly  inadequate.  (For  the  award  of  ali- 
mony, as  will  more  fully  appear  hereafter, 
must  have  been  made  on  the  assumption  that 
complainant  was  worth  about  $8,000.)  It  is 
clear,  therefore,  that  the  decree  works  an  in- 
justice to  defendant  and  it  ought  to  be  va- 
cated unless  it  may  be  said  that  she  did  not 
avail  herself  of  the  proper  opportunity  to  pre- 
sent her  testimony.  It  cannot  be  said  that 
defendant  neglected  the  proper  opportunity 
to  present  her  case,  because  she  personally 
did  not  attend  to  her  defense.  She  was  in- 
capable of  doing  that  Under  the  circum- 
stances she  had  to  depend  npon  the  good 
faith  and  diligence  of  her  guardian  ad  litem. 
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That  guardian  ad  litem,  as  heretofore  stated, 
-was  the  nominee  of  complainant,  and  appar- 
ently not  a  special  friend  of  defendauc's. 
We  accept  the  decision  of  the  trial  court, 
which  exonerated  said  guardian  ad  litem 
from  all  charges  of  bad  faith.  But  if, 
through  his  neglect,  defendant  lost  rights  be-, 
cause  her  case  was  not  properly  presented, 
the  consequences  should  In  equity — and  this 
Is  a  suit  in  equity — be  chargeable  to  com- 
plainant, who  nominated  him,  rather  than  to 
defendant,  who  was  powerless  to  act  As- 
suming, as  claimed  by  said  guardian  ad  litem, 
that,  though  he  used  all  diligence,  he  could 
find  no  testimony  tending  to  prove  the  char- 
ges of  complainant  untrue.  It  was  neverthe- 
less his  duty  to  defendant  to  Insist  that  com- 
plainant should  obtain  no  unfair  advantage 
by  asking  leading  questions,  or  In  any  other 
way;  to  object  to  a  decree  against  defendant 
unless  the  testimony  clearly  warranted  it; 
and  to  see  that  the  flnanclal  condition  of 
complainant  be  clearly  proved,  in  order  that 
a  proper  award  of  alimony  be  made  to  de- 
fendant. Said  guardian  ad  litem,  thougb  rep- 
resented at  the  hearing  by  a  solicitor,  made 
no  objection  to  leading  questions.  To  show 
the  opportunities  he  neglected,  we  quote 
from  complainant's  testimony:  "Q.  I  want 
to  know  If  you  know  of  any  time  when  she 
would  exclude  herself  from  the  children?  A. 
Yes.  Q.  When  was  it?  Shut  herself  away 
from  the  children?  A-  Yes.  •  *  •  Q. 
What  interest  did  she  manifest  In  the  suc- 
cess of  your  daughter  while  she  was  away 
from  home?  Did  you  talk  and  try  to  read 
the  letters  your  daughter  wrote,  or  talk 
about  your  daughter  or  Ft«d  while  In  school? 
What  was  her  manner?  Appear  to  care  any- 
thing for  them?  A.  No,  she  never  had  any 
interest,  and,  knowing  that  fact,  we  never 
talked  much  about  it.  Q.  Some  time  in  her 
record  yon  must  have  learned  she  cared  noth- 
ing about  them?  A.  Yes.  Q.  When  was  it 
that  you  learned  from  her  manner  that  she 
cared  nothing  about  hearing  about  what  your 
children  were  doing  in  school?  A.  That 
gradually  grew  on  her  all  these  years;  kept 
getting  worse  from  time  to  time  until  it 
reached  this  stage.  Q.  Did  you  ever  start 
in  to  rend  your  daughter's  letters?  A.  I 
often  showed  her  the  letters,  laid  them  down 
for  her  to  read.  I  never  read  them  to  her 
that  I  can  remember.  Q.  She  paid  no  atten- 
tion to  them?  A.  That  I  can't  remember. 
I  can't  say  she  didn't  read  them,  but  not  to 
my  knowledge.  She  didn't  pay  any  atten- 
tion to  them.  As  far  as  her  manner  iiidieat- 
ed  itself,  she  rather  not  pay  any  attention  to 
them.  *  •  •  Q.  Thai  finally  became  her 
manner  toward  you,  and  the  domestic  rela- 
tions between  the  children  and  each  other? 
A.  Yes.  Q.  That  continued  for  a  space  of — 
A.  For  that  time.  Q.  For  more  than  ten 
years?  A.  Yes,  for  most  of  our  married  life. 
Q.  What  can  you  say  about  this  conduct  to- 
ward yourself  and  towards  your  children  hav- 
*ng  destroyed  all  the  social  relations  and  ten- 


der relations  of  home,  so  far  as  the  wife  was 
concerned?  A.  I  can  only  say  this:  that  it 
destroyed  them  entirely.  There  was  no  har- 
mony in  our  household.  Not  that  we  had 
any  words,  or  anything  of  that  kind,  but 
there  was  a  cold  iudiHerence  during  all  our 
life.  Q.  You  set  out  in  your  bill  that  it  caus- 
ed you  great  mental  anguish  and  sufCeriug. 
Is  that  true?  A.  Yes,  sh:.  Q.  How  did  it 
affect  your  children  as  to  taking  all  the  play- 
fulness and  Joy  and  pleasure  from  them  in 
the  home?  Did  It  destroy  that?  A.  It  made 
our  household  gloomy,  of  course,  excepting 
such  times  as  they  would  come  to  me."  We 
quote  from  the  examination  of  complainant's 
daughter:  "Q.  About  how  long  after  the 
marriage  was  it  before  she  began  to  mani- 
fest a  coldness  toward  you  and  your  brother. 
If  at  all?  A.  Almost  immediately.  •  *  • 
Q.  Was  it  cold  indifference  toward  you  chil- 
dren? A.  Yes,  sir.  Q.  What  can  you  say  of 
that  mailing  the  household  a  very  solemn 
and  melancholy  place?  A.  Well,  It  did.  Q. 
Did  It  take  all  the  good  time  and  enjoyment 
of  you  children  and  your  father  out  of  your 
home?  A.  It  certainly  did.  *  •  *  Q.  Did 
the  manner  indicate  to  you  that  she  didn't 
care  anything  about  it,  and  would  be  better 
pleased  if  you  weren't  succeeding  very  well? 
A.  Yes,  sir.  *  *  *  Q.  Did  it  grow  worse 
as  time  went  on?  A.  Yes,  air.  Q.  Was  It 
almost  unbearable  along  the  latter  years? 
A.  It  was."  It  is  to  be  presumed  that  this 
testimony — weak  as  It  la — would  have  been 
.  still  weaker  if  it  had  not  been  drawn  out  by 
these  leading  questions.  This  presumption 
finds  support  In  certain  other  testimony, 
namely:  Complainant  himself  testified:'  "I, 
of  course,  don't  say  by  that  [referring  to  his 
testimony  that  defendant's  action  made  his 
home  unpleasant]  she  is  entirely  to  blame. 
Of  course,  things  were  unpleasant  between 
us  all,  and,  of  course,  it  made  it  unpleasant." 
And  the  daughter  testified:  "She  was  cold 
and  distant  in  a  way,  and  still  in  a  way  she 
was  kind.  She  was  kind  toward  father.  I 
cannot  say  that  she  ever  ill-treated  him  to 
my  knowledge."  It  Is  obvious  that  by  ask- 
ing these  leading  questions  complainant  ob- 
tained an  advantage — an  unfair  advantage 
— ^and  It  was  clearly  the  duty  of  the  guardian 
ad  litem  to  object  to  It. 

Complainant  testified  that  during  the  lat- 
ter portion  of  their  married  life  defendant 
occasionally  occupied  a  separate  bed  for 
more  than  a  month  at  a  time.  Unless  this 
constituted  an  act  of  extreme  cruelty — and  I 
do  not  understand  that  to  be  claimed — it  may 
be  said  that  the  record  does  not  show  that  de- 
fendant ever  did  to  complainant  or  to  com- 
plainant's children  a  cruel  act,  or  ever  said 
to  complainant  or  to  complainant's  children 
a  cruel  word.  I  think  it  fair  to  say  that  the 
ground  upon  which  complainant  seeks  a  di- 
vorce is  that  his  home  was  unpleasant  part- 
ly, and  only  in  part,  because  defendant,  by 
her  manner  and  actions,  indicated  toward  his 
children  cold  indifference;  and  this  indiffer<- 
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euce  was  mingled  with  kindness.  If  this 
matter  had  been  presented,  as  it  should  have 
been,  by  the  guardian  ad  litem  to  the  trial 
court,  we  cannot  believe  that  a  decree  of  di- 
vorce would  have  been  granted  complainant. 

Neither  did  the  guardian  ad  litem,  acting 
through  his  solicitor,  make  proper  proofs  re- 
specting complainant's  wealth.  As  already 
stated,  the  only  witness  upon  that  subject 
.  was  complainant  himself,  and  the  only  testi- 
mony on  that  subject  was  brought  out  by 
the  cross-examination  of  the  solicitor  of  the 
guardian  ad  litem.  We  quote  that  testi- 
mony: "Q.  I  wish  you  would  tell  the  court 
what  are  your  present  means.  Give  a  gen- 
eral idea  as  to  your  property.  •  •  •  A. 
That  would  be  hard  to  estimate  at  this  time 
for  the  reason  my  property — my  brother  and 
I  own  everything  together.  Q.  What  is  the 
Income  from  your  manufacturing  business? 
A.  It  would  be  hard  to  make  an  estimate  on 
that  Q.  About  what?  A.  A  good  deal  of 
that  is  in  real  estate,  and  hard  to  put  a  price 
on.  Q.  I  say  about  what  is  your  income 
from  the  brick  business?  A.  The  income  of 
the  brick  business?  From  two  to  three  thou- 
sand a  year.  Q.  By  Court:  Tou  get  half  of 
that?  A.  Tes,  sir.  Q.  You  own  a  home? 
A.  Yes,  sir.  Q.  What  Is  the  value  of  that? 
A.  The  home  I  consider  worth  about  three 
thousand  dollars.  Q.  What  would  you  say 
your  interest  in  the  brick  business?  Would 
you  say  five  thousand  dollars  would  be  a  fair 
valuation  of  your  Interest  in  it?  A.  It  would 
be  so  long  as  the  business  continued.  If  it 
discontinued,  it  would  not  be  that."  We  get 
from  this  testimony  simply  an  estimate  of 
the  value  of  the  home  and  the  value  of  com- 
plainant's Interest  in  the  brick  business.  It 
is  fairly  to  be  inferred  from  this  testimony 
that  much  of  the  property  owned  by  com- 
plainant and  his  brother  is  real  estate.  The 
value  of  that  real  estate  is  not  shown.  It  is 
clear  that  the  guardian  ad  litem  and  bis  so- 
licitor did  not  bring  out  evidence  which  they 
should  have  known  would  have  increased  the 
allowance  for  alimony  to  defendant  Under 
these  circumstances,  we  are  bound  to  say 
that  the  guardian  ad  litem  neglected  his  du- 
ty; that,  as  a  consequence,  defendant  did  not 
have  the  hearing  which  in  equity  she  was  en- 
titled to  have;  and  that  the  consequences  of 
this  neglect  should  be  borne  by  complainant, 
whose  nominee  the  guardian  ad  litem  was, 
rather  than  by  defendant.  In  such  a  case, 
therefore,  it  is  clearly  our  duty  (see  Sheldon 
V.  Hawes,  16  Mich.  519;  Johnson  v.  Shep- 
ard,  35  Mich.  125;  MIckle  v.  Maxfleld,  42 
Mich.  310,  3  N.  W.  961;  Murray  v.  Ingersoll, 
100  Mich.  286,  59  N.  W.  140;  Kinsel  v.  Klnsel, 
126  Mich.  693,  86  N.  W.  121)  to  reverse  th« 
order  of  the  circuit  court  denying  the  defend- 
ant a  rehearing,  and  to  remand  the  case  for 
further  proceedings. 

We  think  It  proper  to  say  that  complain- 
ant should  not  have  been  permitted  to  select 
defendant's   guardian   ad   litem.    The   trial 


court  should  have  appointed  to  this  office 
some  near  relative  or  close  friend  of  defend- 
ant, or  some  other  person  who  could  be  re- 
lied upon  to  guard  her  interests.  And  under 
the  circumstances  of  the  case  we  feel  called 
upon  to  say  that  the  legal  guardian  of  de- 
fendant should  be  substituted  in  the  place  of 
the  present  guardian  ad  litem.  The  defend- 
ant will  recover  costs  of  this  court.  The  oth- 
er Justices  concurred. 


STATE  T.  ROBINSON. 
(Supreme  Court  of  Iowa.     Dec.  13,   1904.) 

HOMICIDE — ^POISONINO  —  INDICTUENT — INTENT 
TO  KILL— ACTIONS— EVIDENCE— HTPOTHETIC- 
AL    QUESTIONS- PBKJUDICK. 

1.  Under  Code,  i  4728,  providing  that  the 
killing  of  a  human  being  by  means  of  the  will- 
ful, unlawful,  and  felonious  administration  of 
poison  is  murder  in  the  first  degree,  an  indict- 
ment for  a  homicide  so  committed  was  not  objec- 
tiouable  for  failure  to  allege  a  specific  intent 
to  kill. 

2.  An  Indictment  for  murder  in  the  first  de- 
gree, alleging  that  defendant  willfully,  uulaw- 
tully,  and  feloniously,  and  with  malice  afore- 
thought, administered  to  a  girl  baby,  specifical- 
ly described,  a  deadly  quantity  of  a  poison  call- 
ed "Btr^chnine,"  defendant  knowing  the  same 
to  be,  m  quantity  and  kind  as  administered 
when  taken,  a  deadly  poison,  by  the  means  of 
the  taking  of  which  poison  such  child  became 
mortally  sick,  and  on  a  date  named,  within  the 
county  and  state,  etc.,  died,  was  sufficient 

3.  Where  certain  experts  testified  in  answer 
to  a  revised  hypothetical  question,  eliminating 
alleged  unproved  elements  contained  in  a  for- 
mer question,  that  the  symptoms  described  in 
the  revised  question  indicated  strychnine  pois- 
oning, which  was  the  same  answer  as  was  giv- 
en to  the  question  objected  to.  the  overruling 
of  such  objection  was  not  prejudicial. 

4.  In  a  prosecution  for  homicide  by  the  ad- 
ministration of  strychnine  to  an  infant,  it  was 
not  prejudicial  error  to  permit  a  hypothetical 
<]tuestion,  containing  a  sympton  which  defend- 
ant claimed  had  not  been  proved,  to  be  pro- 
pounded to  a  chemist  who  had  examined  the 
stomach  and  intestines  of  deceased  for  traces  of 
strychnine,  for  the  purpose  of  securing  an  opin- 
ion as  to  whether,  in  a  case  hypothesized,  the 
witness  would  probably  succeed  in  detecting 
stryctinine  by  his  examination,  if  it  bad  been 
administered  and  had  caused  death. 

5.  Where,  in  a  prosecution  for  homicide  by  the 
administration  of  strychnine  to  certain  infants, 
the  state's  witnesses  were  hostile,  and  endeav- 
ored as  far  as  possible  to  avoid  giving  testimony 
tending  to  convict  defendant,  it  was  proper  for 
the  court,  in  its  discretion,  to  permit  the  state's 
attorney  to  examine  them  as  hostile  witnesses, 
and  cross-examine  them  with  reference  to  their 
testimony  given  before  the  grand  jury. 

6.  In  a  prosecution  for  homicide,  based  on  the 
felonious  administration  of -strychnine  to  one  of 
defendant's  illegitimate  children,  evidence  held 
sufficient  to  sustain  a  conviction  of  murder  in 
the  first  degree. 

Appeal  from  District  Court,  Howard  Coun- 
ty; A.  N.  Hobson,  Judge. 

Defendant  appeals  from  a  conviction  and 
sentence  to  Imprisonment  for  life  for  murder 
In  the  first  degree,  committed  by  administer- 
ing poison  to  an  unnamed  female  infant,  f oiu- 
days  old.    Affirmed. 

1 1.  See  Homicide,  vol.  at.  Cent  Dig-  <1  H.  IM- 
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P.  H.  McHugh  and  Tom  H.  Mllner,  for 
appellant  Chas.  W.  Mullan,  Atty.  Qen.,  and 
Lawrence  De  Graff,  Asst.  Atty.  Oen.,  tor  tb« 
State. 

HcCLAIN,  J.  1.  The  indictment  alleges 
that  defendant,  "in  the  comity  aforesaid,  did 
willfully,  unlawfully,  and  felonlonsly,  and 
witb  malice  aforethought,  administer  to  and 
cause  to  be  taken  Into  the  stomach  of  a  cer- 
tala  girl  baby,  then  and  there  being,  aged 
about  four  days  [and  otherwise  specifically 
described],  a  deadly  quantity  of  a  certain 
deadly  poison  called  'strychnine,'-  he,  the 
said  defendant,  then  and  there  well  knowing 
the  same  to  be  in  quantity  and  kind,  as  was 
administered  and  taken,  a  deadly  poison,  by 
the  means  of  the  taking  of  which  deadly 
poison  into  the  stomach  and  body  of  the  said 
girl  baby,  she  became  then  and  there  mor- 
taHy  sick  and  of  which  said  mortal  sickness 
on  or  about  [the  date  named],  at  and  within 
the  county  of  Howard  and  state  of  Iowa, 
she  died,"  etc.  It  is  contended  that  this  in- 
dictment Is  fatally  defective  because  it  does 
not  allege  a  specific  Intent  to  kill,  but  this 
objection  is,  we  think,  entirely  without  mer- 
it. The  allegation  of  a  specific  Intent  to  kill 
may  be  important  where  the  acts  them- 
selves, as  alleged,  do  not  necessarily  Involve 
such  an  Intent — as,  for  Instance,  In  case  of 
an  assault  with  a  deadly  weapon,  where,  as 
It  has  been  held,  the  allegation  of  Intent  to 
klH  is  essential,  although,  as  a  matter  of 
evidence,  such  intent  might  be  inferred  from 
the  act  charged.  State  v.  McCormlck,  27 
Iowa,  402.  But  killing  by  means  of  the  will- 
fnl,  unlawful,  and  felonious  administration 
of  poison  Is  murder,  and  mnrder  in  the  first 
degree.  Code,  f  4728.  A  homicide  thus  com- 
nrritted  cannot  constitute  murder  in  the  sec- 
ond degree  or  manslaughter,  and  therefore 
tbe  specific  Intent  to  kill  Is  not  an  essential 
allegation  in  the  indictment.  State  v.  Van 
Tassel,  103  Iowa.  9,  72  N.  W.  497;  State  T. 
Wells,  61  Iowa,  629,  17  N.  W.  90,  47  Am. 
Hep.  822.  The  Indictment  follows  the  form 
priven  In  Bishop's  Directions  &  Forms,  S  533, 
and  we  have  not  the  slightest  doubt  as  to  its 
swfflclency.  Epps  v.  State,  102  Ind.  539,  1 
N.  H.  491. 

S.  For  the  purpose  of  showing  that  the 
symptoms  attending  the  illness  and  death  of 
tiM  Infant  Indicated  poisoning  by  strychnine, 
expert  witnesses  Introduced  for  the  prose- 
cution were  asked  as  to  whether  certain  hy- 
pothetical facts  would,  in  their  judgment, 
show  that  death  occurred  from  that  cause. 
The  objection  interposed  by  the  defendant 
to  the  hypothetical  questions  was  that  some 
of  the  symptoms  assumed  therein  were  not 
shown  by  the  evidence  to  have-  existed. 
Wtthout  setting  out  at  length  the  questions 
or  the  evidence  on  which  they  were  predi- 
cated, It  is  sufficient  to  say  that  the  princi- 
pal objection  was  to  the  inclusion  in  the 
qaestlon  of  the  throwing  back  of  the  head, 
as  a  characteristic  symptom  of  convulsions 


due  to  strychnine  poisoning,  while  It  Is  con- 
tended that  there  was  no  evidence  that  the 
Infant  in  question  did  throw  back  its  head 
during  its  illness.  It  can  hardly  be  said, 
however,  that  there  was  no  evidence  of  such 
fact.  One  witness  who  was  present  said,  "I 
Just  seen  that  it  Jerked  tliat  way,  and  held 
its  head  up  that  way,  and  rolled  its  eyes," 
and  again  ttiat  the  Infant,  while  beiag  held, 
"kind  of  threw  Its  head  over  that  way.  I 
never  could  remember  the  way  that  it  throw- 
ed  It  over."  As  this  testimony  was  evidently 
accompanied  with  gestures  indicating  the 
motion  of  the  infant's  head,  we  are  not  Jus- 
tified in  saying  that  this  «vldence,  as  it  went 
to  the  Jury,  did  not  indicate  that  the  head 
was  thrown  backward.  However  this  may 
be,  two  of  the  expert  witnesses  were  after- 
wards recalled,  and  a  hypothetical  question 
propounded,  from  which  the  throwing  back 
of  the  head  was  eliminated  as  a  symptom 
accompanying  the  illness,  and  they  still  testi- 
fied that  the  symptoms  described  in  the  re- 
vised question  indicated  strychnine  poison- 
ing. The  only  other  expert  witness  called  by 
the  prosecution  to  whom  the  hypothetical 
question  was  put  was  the  chemist,  who  bad 
examined  the  stomach  and  Intestines  of  the 
deceased  infant  for  tracts  of  strychnine,  and 
who  testified  that  no  such  traces  had  been 
found.  To  him  the  hypothetical  question 
was  put,  not  with  reference  to  whether  the 
symptoms  described  Indicated  strychnine 
poisoning,  but  with  reference  to  whether  In 
a  case  of  that  character  he  would  probably 
succeed  in  detecting  strychnine  by  his  ex- 
amination If  strychnine  poison  had  been  ad- 
ministered and  caused  the  death.  Now, 
while  it  might  have  tieen  error  to  allow  the 
hypothetical  question  to  be  propounded  If  it 
should  be  conceded  that  the  symptoms  of 
Jerking  the  head  backward  had  not  been 
shown  to  have  been  observed,  yet,  as  bear- 
ing upon  the  ability  of  the  chemist  to  dis- 
cover strychnine  in  the  examination  of  the 
stomach  and  Intestines,  the  error  was  wholly 
without  prejudice.  The  real  question  asked 
and  answered  was  as  to  the  probability  of 
the  discovery  of  strychnine  on  such  exami- 
nation as  was  made,  provided  the  death  was 
due  to  strychnine  poisoning.  With  reference 
to  the  inclusion  In  the  hypothetical  question 
of  the  Jerking  of  the  Infant's  head,  it  was 
plainly  of  no  significance.  No  prejudicial 
error  was  committed  by  the  court,  therefore, 
in  overruling  defendant's  objections  to  the 
hypothetical  questions  on  this  ground.  There 
was  much  controversy  during  the  trial  as  to 
whether  certain  other  symptoms  Included  in 
the  hypothetical  questions  were  indicated  by 
the  testimony,  but  it  Is  sufficient  to  say  that 
there  was  some  evidence  as  to  all  the  other 
symptoms  relied  upon. 

3.  It  is  contended  that  the  court  erred  la 
allowing  the  prosecution  to  treat  the  wit- 
nesses Introduced  by  it  as  hostile  witnesses, 
and  practically  subject  them  to  cross-exam- 
ination with  reference  to  the  testimony  given 
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by  tbem  before  the  grand  Jury.  It  may  be 
conceded  tbat  the  method  of  examining  these 
witnesses  was  rather  unusual,  but  the  court 
miLst  be  allowed  a  considerable  discretion  in 
such  matters,  and,  if  the  witnesses  appeared 
to  be  hostile,  the  method  of  examination 
pursued  was  permissible.  Now,  we  think 
that  the  record  before  us  shows  that  the 
state's  witnesses  were  hostile  to  the  prose- 
cution, and  sought,  so  far  as  possible,  to 
avoid  the  giving  of  testimony  which  would 
tend  to  convict  the  defendant  Their  rela- 
tions with  the  defendant  will  appear  from  a 
fuller  statement  of  the  evidence  given  in  a 
subsequent  paragraph  of  this  opinion,  and  it 
is  sufficient  here  to  say  that,  under  the  cir^ 
cumstances  disclosed,  we  do  not  think  that 
any  ruling  of  the  court  with  reference  to  the 
method  of  examining  these  witnesses  con- 
stituted error. 

4.  The  Instructions  given  are  criticised  at 
some  length,  but  a  careful  consideration  of 
the  objections  urged  leads  us  to  think  that 
the  criticism  Is  without  merit  in  any  partlco- 
lar.  As  the  points  made  In  argument  relate 
to  small  portions  taken  from  various  instruc- 
tions, which  cannot  be  fairly  Judged  without 
setting  out  at  length  the  entire  paragraphs 
in  which  they  are  contained,  we  do  not  feel 
that  we  would  be  warranted  in  extending 
this  opinion  by  the  elaboration  of  our  rea- 
sons for  the  conclusion  that  none  of  the  ob- 
jections urged  are  sound. 

5.  FlnjiUy  it  is  argued  with  great  apparent 
confidence  that  the  verdict  is  not  supported 
by  the  evidence,  and,  having  now  disposed 
of  the  somewhat  technical  objections  to  the 
proceedings  on  the  trial,  we  come  to  a  consid- 
eration of  the  facts  which  are  substantially 
and  satisfactorily  established:  The  infant  re- 
ferred to  in  the  indictment  was  one  of  twins, 
both  of  whom,  having  been  in  apparent  good 
health  from  the  time  of  birth,  were  suddenly 
taken  sick  on  the  fifth  day  after  birth,  and  at 
almost  exactly  the  same  time  in  the  evening. 
One  of  them  died  about  midnight;  the  other, 
near  daybreak  the  next  morning.  As  already 
suggested  in  this  opinion,  the  symptoms  in- 
dicated death  by  strychnine  poisoning.  The 
defendant  was  unquestionably  the  father  of 
these  infants,  who  were  born  out  of  wedlock; 
and  he  had  for  more  than  a  year  prior  to 
their  birth  been  living  with  the  parents  of 
the  infants'  mother,  she  being  an  unmarried 
woman.  During  that  period,  defendant  had, 
to  the  knowledge  of  this  woman's  parents, 
and  in  their  home,  sustained  illicit  relations 
with  her,  although  he  was  known  to  have  a 
wife  living.  No  objection  to  this  relation 
seems  to  have  been  made  on  the  part  of  the 
young  woman's  parents,  save  that  on  one 
occasion  her  father  threatened  to  compel  the 
defendant  to  leave  on  account  of  his  rela- 
tions with  the  daughter,  but  was  pacified  by 
the  assurance  of  defendant  that  he  was  go- 
ing to  get  a  divorce  from  his  wife,  and  would 
then  marry  the  daughter.  Within  the  do- 
mestic circle  the  father  and  mother  of  these 


infants  were  practtcally  treated  as  though 
they  sustained  the  legitimate  relation  of  bus- 
band  and  wife.  On  the  afternoon  preceding 
the  first  symptom  of  Illness  on  the  part  of 
the  Infants,  the  defendant  purchased  strych- 
nine in  a  drug  store  in  a  neighboring  town, 
and,  accompanied  by  a  brother  of  the  chil- 
dren's mother,  returned  to  the  family  home, 
which  he  was  making  his  home,  although 
not,  so  far  as  appears,  as  employ6  or  board- 
er. While  he,  with  the  other  members  of 
the  family,  was  assembled  in  the  kitchen, 
as  was  their  apparent  custom  In  the  even- 
ing; and  while  the  mother  of  the  infants 
was  frying  meat  on  the  stove  for  supper,  one 
of  the  babies,  which  she  was  holding  In  her 
lap,  according  to  her  testimony,  gave  a  Jerk, 
which  she  says  she  thought  was  due  to  fat 
from  the  skillet  fiylng  in  its  face.  She  cov- 
ered its  face  with  a  cloth,  and  gave  it  to  taer 
mother,  and  took  up  the  other  infant,  which 
almost  immediately  exhibited  the  same 
symptoms.  Her  description  of  what  subse- 
quently took  place  up  to  the  time  the  infants 
died  is  extremely  meager  and  unsatisfactory. 
She  protests  that  she  left  them  in  the  charge 
of  her  mother,  and  did  not  see  them  again 
but  once  until  after  they  were  both  dead. 
Her  father  and  her  brother,  who  were  also 
present,  are  equally  vague  in  their  testt 
mony  as  to  the  care  given  to  these  babies; 
and  the  mother  of  the  household,  who  seems 
to  have  had  the  principal  charge  of  tbem 
during  their  sickness,  died  before  the  trial, 
so  that  her  evidence  is  lacking.  When  the 
second  baby  was  taken  sick,  a  few  mlnntea 
after  the  first  indication  of  illness  on  the 
part  of  the  first  one,  defendant  indicated  his 
belief  that  it  was  sick  in  the  same  way;  and, 
after  some  time  had  elapsed,  he  made  a  re- 
main indicating  that,  as  they  had  not  died 
already,  they  would  probably  recover.  Nev- 
ertheless, before  the  father  of  the  infants' 
mother  retired  for  the  night,  defendant  con- 
versed with  him  as  to  where  the  babies 
should  be  buried  if  they  died,  and  the  next 
day  procured  lumber,  with  which  he  con- 
structed a  rude  box.  In  -which  the  bodies 
were  placed;  and  that  evening  after  dark, 
in  a  buggy  hired  by  him  from  the  livery 
stable,  accompanied  by  the  father  and  broth- 
er of  the  infants'  mother,  defendant  took 
this  box  to  the  cemetery  and  buried  it 
From  the  time  the  twins  were  bom  until 
after  they  were  burled,  no  doctor  was  called, 
and  no  neighbor  was  advised  either  of  the 
birth  of  the  children  or  of  their  death,  and 
the  first  steps  towards  securing  publicity 
were  taken  by  neighbors  whose  curiosity 
had  been  aroused.  True,  the  illegitimacy 
of  the  infants  might  explain  the  omission  of 
the  usual  announcement  to  neighbors  and 
friends  of  their  birth;  but,  if  it  was  Intend- 
ed that  they  should  live,  it  would  not  ex- 
plain failure  to  call  a  physician  or  oatslde 
assistance.  On  the  other  hand,  the  relation 
of  the  defendant  to  these  illegitimate  babes 
would  furnish  a  possible  motive  to  be  taken 
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luto  account  is  seeking  an  explanation  for 
his  conduct.  Defendant  teatlfled  as  a  wit- 
ness, but  ibrew  no  particular  light  on  tbe 
circumstances  abbve  detailed.  He  attempt- 
ed to  explain  the  parcbase  of  the  strychnine, 
however,  by  testifying  to  a  conversation 
with  a  man  for  whom  he  had  been  working 
occasionally  in  regard  to  the  poisoning  of 
Kopliers  and  ground  hogs;  and  he  claimed 
that,  being  referred  by  this  man  to  his  wife 
for  strychnine,  be  was  told  by  her  that  she 
had  none,  and  that  he  could  get  some  at  the 
drug  store.  This,  as  defendant  testlfles,  took 
place  on  the  very  afternoon  when  the  strych- 
nine was  procured,  and  the  testimony  of  the 
■wife  lends  some  corroboration  to  his  story 
that  he  asked  her  for  strychnine,  although 
her  husband  was  quite  positive  that  he  did 
cot  remember  any  conversation  with  defend- 
ant in  regard  to  the  poisoning  of  gophers  and 
ground  hogs.  While  defendant  was  in  cus- 
tody be  gave  tbe  same  explanation  of  tbe 
procuring  of  the  strychnine,  and  asserted 
that  be  bad  put  It  on  com  In  gopher  holes 
In  the  woods;  but,  when  asked  to  go  with 
the  ofBcer  and  point  out  the  places  where  he 
bad  put  tbe  corn,  be  refused  to  do  so,  as- 
signing as  a  vague  excuse  tbe  difficulty  of 
finding  the  places.  These  circumstances, 
however,  have  really  nothing  to  do  with  the 
case  against  the  defendant.  He  procured 
and  had  in  bis  i>ossession  this  strychnine  be- 
fore the  children  were  tal<en  sick,  and  had 
the  opportunity  to  administer  it  to  them,  for 
they  were  fed  several  times  from  milk  mixed 
■with  water  kept  for  that  purpose,  and  it 
appears  he  assisted  in  caring  for  them. 
They  were  taken  sick  almost  simultaneously 
with  symptoms  not  simply  consistent  witli, 
but,  by  tbe  testimony  of  experts,  strongly 
Indicative  of,  strychnine  poisoning.  No  ef- 
fort was  made  by  defendant  to  call  assist- 
ance, his  curiosity  as  to  tbe  nature  of  theta- 
serious  illness  seems  not  to  have  been  arous- 
ed, and  he  apparently  regarded  it  from  the 
first  as  likely  to  terminate  fatally,  nntil 
after  the  lapse  of  two  or  three  hours  he  ex- 
pressed the  thought  that  tbe  babes  might  get 
over  it  It  is  true  that  the  prosecution  rests 
on  circumstantial  evidence,  but  we  think  the 
circumstances  amply  justified  tbe  Jury  in  tbe 
finding  that  the  death  of  the  Infants  was, 
beyond  a  reasonable  doubt,  due  to  tbe  crim- 
inal act  of  defendant,  and  that  he  was  there- 
fore properly  convicted. 

The  judgment  of  the  trial  court  la  there- 
fore affirmed. 


STATE  T.  MARTIN. 
(Supreme  Court  of  Iowa.     Dec.  13,  1904.) 

OBSCENITT  —  IJiDECENT    EXPOSUBK  —  ELEMENTS 
OF  OFFENSE — INDICTMENT. 

1.  Under  Code,  J§  528!),  J5290.  providing  that 
indictments  are  sufficient  where  the  act  ctiarged 
Is  stated  In  ordinary  and  concise  lanj;uage,  so 
that  a  person  of  ordinary  undprstanding  wonid 
know  what  is  Intended,  and  the  court  could  pro- 
nounce jadgment  according  to  law,  and  that  no 


indictment  shall  be  held  insnfficient  because  of 
any  matter  which  does  not  tend  to  prejudice 
the  substantial  rights  of  defendant,  an  indict- 
ment charging,  in  the  language  of  the  statute, 
that  defendant  did  unlawfully  and  designedly 
make  an  open,  indecent  exposure  of  his  person. 
In  a  public  highway  in  a  certain  county,  in  the 
presence  of  a  certain  female,  not  bis  wife,  and 
each  of  them  being  unmarried,  is  sufficient. 

2.  One  who  exposes  his  person  at  a  time  and 
place  when  he  is  liable  to  be  seen  by  others  is 
guilty  of  the  offense  of  indecent  exposure,  re- 
gardless of  whether  the  exposure  was  actually 
seen  by  others  or  not. 

3.  Tbe  fact  that  an  indecent  exposure  is 
made  with  the  consent  of  the  woman  in  whose 
presence  it  is  made  does  not  affect  the  crim- 
inality of  tbe  act. 

Appeal  from  District  Court,  Winneshiek 
County;  A.  N.  Hobson,  Judge. 

Indictment  for  Indecent  exposure.  Verdict 
and  Judgment  of  guilty,  and  defendant  ap- 
peals.   Affirmed. 

B.  W.  Cutting  and  F.  8.  Burling,  for  ap- 
pellant.   C.  W.  Mnltan,  Atty.  Oen.,  and  L. 
I  De  Oraff,  Asst.  Atty.  Oen.,  for  the  State. 

I 

WEAVER,  J.  The  indictment  charges  that 
defendant  did  "unlawfully,  willfully,  and  de- 
signedly make  an  open,  indecent  exposure  of 
his  person  in  a  public  place,  to  wit,  a  public 
highway  in  Winneshiek  county,  In  the  state 
of  Iowa,  in  the  presence  of  one  Agnes  Haug- 
en,  a  female  then  and  there  being,  the  said 
defendant  Richard  Martin  and  Agnes  Haug- 
en  pot  being  married  to  each  other,  and  each 
of  them  being  unmarried."  By  exception  to 
the  instructions  given  to  the  Jury,  and  by 
motion  in  arrest  of  Judgment,  the  appellant 
attacked  the  sufficiency  of  the  indictment, 
and  tbe  question  thus  raised  is  the  principal 
one  upon  which  a  reversal  is  demanded. 

It  is  said  that  the  indictment  does  not 
charge  that  any  one  saw  the  indecent  exhi- 
bition, or  that  It  was  made  with  the  intent 
that  any  one  should  see  it,  or  that  the  ex- 
posure was  made  under  circumstances  when 
It  was  possible  that  any  one  should  see  it,  or 
that  it  was  In  public,  or  without  the  consent 
of  the  woman  named.  It  is  also  said  that  the 
allegations  may  be  literally  true,  and  yet 
the  appellant  and  the  woman  may  have  been 
miles  apart,  and  may  have  been  ignorant  of 
one  another's  presence  upon  tbe  public  road; 
that  defendant  may  have  been  entirely  alone, 
or  the  alleged  exhibition  may  have  been  in 
the  darkness  of  night  and  without  evil  Intent. 
It  is  to  be  conceded  that  If  this  Indictment 
is  to  be  construed  with  all  the  technical 
strictness  which  mark  the  earlier  authorities, 
some  of  the  criticisms  made  upon  it  might 
be  held  well  founded.  But  the  technical  ex- 
actness of  the  common  law,  which  had  its 
origin  at  a  time  when  the  accused  could  not 
be  heard  by  counsel  or  testify  as  a  witness  in 
his  own  behalf,  has  been  to  a  great  extent 
removed  by  statutory  provisions,  and  by  the 
general  tendency  of  the  courts  to  disregard 
objections  which  go  to  matters  of  mere  form 
and  not  of  substantial  right.    Our  statute, 


1 2.  Seo  Obscenity,  vol.  87,  Cent  Dig.  |1  »,  4,  8.  10. 
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so  far  as  it  Is  here  applicable,  provides  that 
the  Indictment  shall  be  held  sufficient  If  the 
act  charged  is  "stated  in  ordinary  and  con- 
cise language  with  such  certainty  and  In  sucb 
manner  as  to  enable  a  person  of  common 
understanding  to  know  what  Is  intended  and 
the  court  to  pronounce  Judgment  according 
to  law  upon  conTlctlon."  Code,  !  5289.  It 
also  provides  that  no  Indictment  shall  be  held 
insufficient  because  of  any  matter  "which  was 
formerly  deemed  a  defect  or  Imperfection 
but  which  does  not  tend  to  prejudice  the  sub- 
stantial rights  of  the  defendant  upon  the 
merits."  Code,  {  5290.  See,  also.  State  t. 
Shunka,  116  Iowa,  206,  89  N.  W.  977;  State 
V.  Fisher,  106  Iowa,  058,  77  N.  W.  456;  State 
T.  Thompson,  19  Iowa,  299;  State  v.  Johnson, 
26  Iowa,  407,  96  Am.  Dec.  158.  Acting  upon 
tbls  principle,  we  have  uniformly  held  that 
an  indictment  which  charges  an  offense  in 
tbe  language  of  the  statute  ia  su^clent  in  all 
cases  where  the  statutory  definition  states 
the  material  facts  constituting  the  unlawful 
act  (State  v.  Shaw,  35  Iowa,  675;  State  v. 
Smith.  46  Ipwa,  672;  State  v.  Cnrran,  51 
Iowa,  113,  49  N.  W.-  1006;  State  t.  Brewer, 
63  Iowa,  735,  6  N.  W.  62;  State  y.  Whalen, 
98  Iowa,  662,  68  N.  W.  554;  State  v.  Porter, 
105  Iowa,  677,  75  N.  W.  619),  and  the  indict- 
ment before  ns  follows  this  mle.  That  a 
charge  of  Indecent  exposure  falls  within  this 
class  of  cases  was  expressly  held  by  as  In 
State  y.  Bauguess,  106  Iowa,  107,  76  N.  W. 
508.  The  indictment  there  approved  charged 
that  the  defendant  "did  willfully,  unlawfully, 
and  designedly  make  an  open,  indecent,  and 
obscene  exposure  of  his  person  in  a  public 
place,  to  wit,  at  or  near  Pine  street  on  the 
north  side  of  Sixth  street,  in  the  city  of  Fort 
Madison."  This  description  Is  certainly  not 
less  general  or  uncertain  than  is  contained 
In  the  indictment  before  us.  No  intelligent 
person  reading  this  charge  can  have  any 
doubt  as  to  the  meaning  of  tbe  words  here 
employed,  and  common  decency  and  propri- 
ety forbid  the  setting  forth  of  disgusting 
details  which  are  merely  evidentiary  in  char- 
acter. 

The  objection  made,  that  the  indictment 
does  not  show  that  the  woman  saw  the  inde- 
cent exposure  of  defendant's  person,  or  that 
such  exposure  was  without  her  consent,  can- 
not be  sustained.  It  will  be  observed  tbat 
the  crime  as  defined  by  the  statute  does  not 
require  tbat  the  exposure  shall  be  made  in 
the  actual  sight  of  any  person,  and  in  the 
Bauguess  Case  we  expressed  the  view  that, 
"if  a  case  should  be  made  by  confession, 
corroborated  by  circumstances,  a  defendant 
might  properly  be  convicted  of  this  offense, 
although  no  person  witnessed  tbe  Indecent 
act"  It  does  not  follow  from  this  mle  tbat 
one  who  uncovers  bis  person  in  the  privacy 
of  his  own  apartment  or  other  place  where 
there  is  no  reason  to  snppose  that  bis  act 
may  offend  tbe  sensibilities  of  others,  is 
guilty  of  a  crime.  The  words  "Indecent  ex- 
posure" clearly  imply  tbat  the  act  Is  either 


in  tbe  actual  presence  and  sight  of  otiiers, 
or  Is  in  such  a  place  or  under  such  circum- 
stances that  the  exhibition  is  liable  to  be 
seen  by  others,  and  is  presKmably  made  for 
that  purpose,  or  with  redcless  and  criminal 
disregard  of  tbe  decencies  of  life.  A  person, 
if  so  inclined,  may  dress  himself  in  nothing 
more  substantial  than  the  innocence  of  Eden, 
provided  he  does  not  "expose"  himself  In 
that  condition.  The  exposure  becomes  "inde- 
cent" only  when  be  indulges  In  such  prac- 
tices at  a  time  and  place  where,  as  a  reason- 
able person,  be  knows,  or  ought  to  know,  his 
act  is  open  to  the  observation  of  others.  Van 
Houten  v.  State,  46  N.  J.  Law,  16,  50  Am. 
Bep.  397.  See,  also,  Lancy  v.  State,  105  Ala. 
105,  17  South.  107;  Yancey  v.  State,  63  Ala. 
141;  Stote  V.  Roper,  18  N.  C.  208.  Neither 
Is  there  any  merit  in  tbe  contention  of  the 
appellant  that  the  act  charged  is  not  alleged 
to  have  been  done  without  the  consent  of 
the  woman  In  whose  presence  tbe  exposure 
I  ia  said  to  have  been  made.  Assuming  the 
;  exposure  to  have  been  made,  tbe  consent  of 
the  woman  would  not  take  away  or  affect  its 
criminal  character.  The  offense  charged  is 
not  against  the  woman  merely,  but  against 
organized  society — the  state — and  is  none  the 
less  heinous  because  of  the  consent  of  the 
observer.  People  v.  Bixby,  67  Barb.  221; 
s.  c.  4  Hun,  636.  We  think  tbe  indictment 
sufficient  and  that  the  motion  in  arrest  based 
thereon  was  properly  overruled. 

We  find  no.  error  in  tbe  Instructions  slven 
by  the  court  It  was  tbe  theory  of  tbe  de- 
fense tbat  at  tbe  time  of  the  alleged  offense 
defendant  was  so  badly  intoxicated  as  to  be 
Incapable  of  a  criminal  intent.  Tbe  instruc- 
tion given  iq;K)n  this  point  is  perhaps  not  so 
full  as  is  ordinarily  given,  but  we  think  it 
substantially  embodies  tbe  rule  as  approved 
by  this  court  State  v.  Donovan,  61  Iowa, 
869,  16  N,  W.  206;  State  v.  Conners,  95 
Iowa,  485,  64  N.  W.  295;  State  v.  Desmond, 
109  Iowa,  72,  80  N.  W.  214;  State  ▼.  Pasnan, 
118  Iowa,  501,  92  N.  W.  682. 

Without  further  prolonging  the  discussion, 
we  have  to  say  tbat  after  a  careful  examina- 
tion of  tbe  entire  record  we  find  no  prejudi- 
cial error,  and  the  Judgment  of  the  district 
court  is  affirmed. 


FERGUSON  V.  WHEELER,  Judge. 
(Supreme  Court  of  Iowa.     Dec.  14,  1904.) 

COURTS— TEEMS — PI.ACES  —  CONTEICFT   —  fVaiS- 

DIOTIOR— PROCEEDINGS— KKCOanS 

— JUDICIAL    NOTICE. 

1.  Code,  i  228,  requires  the  district  court  of 
P.  county  to  hold  terms  at  A.  as  well  as  the 
county  seat  In  an  equity  suit  pending  at  A., 
defendant  was  ordered  to  return  certain  per- 
sonal property  belonging  to  the  plaintiff  there- 
in, and  to  answer  for  contempt.  Thereafter  de- 
fendant filed  an  aoawer  to  a  subsequent  ap- 
plication to  enforce  a  decree  as  to  certain  of 
the  property,  and  a  stipulation  was  entered  that 
the  contempt  proceedings  should  come  before  an- 
other judge  at  the  county  seat  on  the  first  d&7 
of  the  succeeding  March  term,  when  both  par- 
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ties  appeared,  and,  after  hearing,  defendant  was 
ponUihed  for  contempt  HcU,  that  such  hear- 
ing should  be  treated  as  before  the  district 
court,  and  not  before  the  judge  who  heard  the 
«ame  as  a  judge  in  vacation,  and  that  snch 
court  had  Jurisdiction  to  make  the  order. 

2.  The  application  to  punish  defendant  for 
contempt  was  properly  made  in  the  equity  case 
then  pending,  instead  of  proceeding  by  an  in- 
dependent action  commenced  in  the  name  of  the 
state. 

3.  Where  the  district  court  of  P.  county  was 
held  at  A.,  and  also  at  B.,  the  court  at  a  term 
at  B.,  after  hearing  a  proceeding  to  punish  de- 
fendant for  contempt  in  falling  to  comply  with 
certain  orders  in  a  suit,  then  pending  before  the 
court  at  A.,  was  entitled  to  take  judicial  notice 
of  the  records  of  the  former  proceeding. 

Certiorari  to  District  Court,  Pottawatta- 
mie Oountj. 

This  Is  an  action  Instituted  In  this  court 
to  determine  the  legality  of  an  order  that 
the  plaintiff  pay  a  fine  of  $25,  and  be  Im- 
prisoned In  Jail  for  a  period  of  one  day,  un- 
less he  shall  sooner  return  certain  personal 
property  to  the  owner  In  accordance  with 
the  previous  order  of  said  court,  and  pay 
costs  of  the  proceeding.    Dismissed. 

Fremont  Benjamin,  for  plaintiff.  George 
Brulngton,  for  defendant 

McCLAIN,  J.  In  an  action  In  equity  In- 
stituted In  the  district  court  of  Pottawatta- 
mie county,  at  Avoca,  by  James  Corse 
against  George  N.  Ferguson,  the  plaintiff 
in  this  proceeding,  an  application  was  made 
to  have  Ferguson  required  to  appear  for  ex- 
amination under  oath  as  to  whether  he  had 
taken  from  certain  real  estate  personal  prop- 
erty which  formed  a  part  of  the  same,  and 
appropriated  It  to  his  own  use;  said  real 
estate  having  previously  been  found  by  de- 
cree In  the  case  to  belong  to  plaintiff.  In 
response  to  this  application,  It  was  ordered 
that  Ferguson  within  10  days  return  to  said 
premises  the  personal  property  described  In 
the  application,  and  that  he  be  held  to  an- 
swer for  contempt  Subsequently  further 
application  was  made  In  the  same  case  to 
enforce  the  decree  as  to  certain  portions 
of  the  personal  property  which  it  was  al- 
leged Ferguson  had  failed  to  return  in  ac- 
cordance with  the  court's  order,  whereupon 
Ferguson  filed  his  answer  to  such  applica- 
tion, and  the  parties  to  the  proceeding  en- 
tered into  a  stipulation  that  the  case  be 
continued,  and  that  the  contempt  proceed- 
ings "shall  come  before  his  honor  Judge 
Wheeler,  at  Council  Bluffs,  Iowa,  on  the 
lirst  day  of  March  term  of  court,  which  con- 
venes at  Council  Bluffs,  Iowa,  on  March  25, 
1902."  The  previous  proceedings  had  been 
in  the  district  court  of  Pottawattamie  coun- 
ty, held  at  Avoca;  Hon  N.  W.  Macy,  district 
judge,  presiding.  By  statute  (Code,  |  228) 
tbe  district  court  of  Pottawattamie  county 
bolds  terms  at  Avoca  as  well  as  at  Council 
Bluffs,  the  county  seat.  The  case  was  not 
put  on  the  docket  of  the  court  for  hearing 
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at  Council  Bluffs,  but  on  the  date  named  in 
the  stipulation  Judge  Wheeler,  holding  the 
district  court  at  Council  Bluffs,  proceeded  to 
try  the  issue  raised  by  the  application  and 
the  answer  thereto — both  the  parties  appear- 
ing by  their  attorneys — and,  after  the  Intro- 
duction of  the  evidence,  Ferguson  having 
filed  written  objections  in  which  he  protested 
Ills  iDability  to  further  comply  with  the  or- 
der of  the  court  as  to  the  return  of  the 
property,  and  challenged  the  right  of  the 
court  to  further  proceed  In  the  premises,  an 
order  was  made  finding  that  Ferguson  bad 
not  returned  certain  portions  of  the  property, 
and  had  disposed  of  the  same  contrary  to 
the  previous  order  In  the  equity  proceedings, 
and  otherwise  violated  the  court's  orders, 
and  that  he  be  imprisoned  In  the  county 
jail  and  pay  a  fine,  as  already  stated. 

The  facts  above  set  out  are  made  to  ap- 
pear by  return  to  the  writ  of  certiorari  sued 
out  in  this  court,  and  the  questions  present- 
ed to  us  by  the  petition- for  the  writ  are, 
first,  whether  Judge  Wheeler  had  Jurisdic- 
tion, holding  the  district  court  at  Council 
Bluffs,  to  enter  an  order  of  punishment  for 
contempt  in  the  equity  case  pending  In  the 
same  court  at  Avoca;  and,  second,  whether 
the  Judge  could  on  such  bearing  consider  the 
record  of  the  proceedings  in  the  case  at 
Avoca  without  such  records  having  been  in- 
troduced in  evidence  on  the  hearing  at  Coun- 
cil Bluffs. 

1.  Counsel  for  plaintiff  argues  this  case 
on  the  theory  that  Judge  Wheeler,  In  the 
proceedings  at  'Council  Bluffs,  was  acting 
as  district  Judge  In  vacation,  and  not  as  dis- 
trict Judge  holding  the  district  court,  and 
that  the  order  made  by  him  for  the  punish- 
ment of  Ferguson  for  contempt  was  not  ef- 
fective until  entered  on  the  record  of  the 
district  court  at  Avoca.  But  there  is  no 
merit  in  these  claims.  The  district  court  for 
Pottowattamle  county  Is  the  same  court 
presided  over  by  the  same  Judges,  whether 
held  at  Avoca  or  at  Council  Bluffs;  and. 
when  the  parties  stipulated  In  the  contempt 
proceedings  pending  in  the  court  at  Avoca 
that  a  bearing  thereof  should  be  had  before 
Judge  Wheeler  at  the  term  of  the  same  court 
to  be  held  at  Council  Bluffs,  the  hearing 
was  properly  had  before  the  court,  and  not 
before  Judge  Wheeler  in  vacation,  and  the 
OTder  made  was  the  order  of  the  district 
court,  and  not  the  order  of  Judge  Wheeler. 
We  cannot  see  how  tbere  can  be  any  ques- 
tion as  to  the  Jurisdiction  of  the  district 
court  to  proceed  in  the  case  at  Council 
Bluffs  after  a  stipulation  bad  been  made  by 
the  parties  that  the  court  should  thus  pro- 
ceed. This  is  not  a  case  in  which  the  ques- 
tion arises  whether  Jurisdiction  can  be  con- 
ferred by  consent.  The  court  already  had 
Jurisdiction,  and  the  stipulation  related  mere- 
ly to  the  term  of  court  at  which  the  trial 
should  be  held.  The  parties  were  already  in 
court,  and  appeared  on  the  hearing,  and 
each  introduced  his  evidence.     There  was 
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tbcrefore  no  want  of  Juilsdictlon,  or  Irregu- 
larity of  proceeding  which  would  justify  us 
in  annulling  the  order  made. 

2.  The  application  for  an  order  to  punish 
for  contempt  was  made  In  the  equity  case 
already  pending,  and  was  properly  made  in 
that  action,  and  not  as  an  Independent  ac- 
tion commenced  in  the  name  of  the  state. 
Manderscheid  v.  District  Court  of  Plymouth 
County,  69  Iowa,  240,  28  N.  W.  551.  In  this 
auxiliary  proceeding  the  court  prt^erly  took 
notice  of  the  records  of  the  prior  proceeding 
In  the  case,  and  it  was  quite  unnecessary  to 
introduce  such  records  in  evidence.  Jorden 
T.  Circuit  Court  of  Wapello  County,  60  Iowa, 
177,  28  N.  W.  548. 

We  reach  the  conclusion,  therefore,  that 
Judge  Wheeler,  holding  a  term  of  the  dis- 
trict court  of  Pottawattamie  county,  did 
not,  In  entering  the  order  of  punishment  for 
contempt,  exceed  his  proper  Jurisdiction  or 
otherwise  act  illegally.  Plaintiff's  action  is 
therefore  dismissed. 


MALANAPHT  et  al.  t.  FULIiBR  &  JOHN- 
SON MPG.  CO.  et  al. 

(Supreme  Court  of  Iowa.    Dec.  18,  1904.) 

CORTBACTS— FBOMISB  FOB  THB  BENEFrr  OV  AN- 
OTHF.B  —  PBIVITT  —  EQUITIES  —  ASSUMPTION 
OF  0BLI0ATI0N8— PBINCIPAI,  AND  SUBETT— 
BEI.EASB  OF  PBINCIPAI.  —  DI8CHABOE  OF 
80  RETT. 

1.  Where,  on  the  sale  of  a  firm's  business,  the 
purchaser  agreed  to  assume  a  debt  owing  by 
the  firm  to  defendant,  defendant  was  within 
the  privity  of  the  purchaser's  promise,  and  was 
entitled  to  sue  the  purchaser  thereon  by  direct 
action. 

2.  Where,  on  sale  of  a  firm's  business,  the  pur- 
chaser agreed  to  assume  a  debt  owing  by  the 
firm  to  defendant,  defendant's  rl|;ht  under  such 
agreement  was  subject  to  all  the  equities  arising 
out  of  the  contract  between  the  principal  par- 
ties. 

S.  Where,  as  a  part  of  a  sale  of  a  firm's  busi- 
ness, the  purchaser  assumed  a  debt  of  the  firm 
to  defendant,  the  purchaser  thereby  became  the 
principal  debtor,  and  the  firm  was  liable  as 
surety  only. 

4.  A  purchaser  of  a  firm's  business  assumed 
a  debt  owinirby  the  firm  to  defendant,  evidenced 
by  a  note.  Defendant  thereafter  refused  to  ac- 
cept the  purchaser's  note  for  the  debt,  but  did 
accept  a  note  sijinied  both  by  the  purchaser  and 
the  firm,  and  held  the  same  as  written  evidence 
that  both  the  purchaser  and  the  old  firm  were 
oblijcated  for  the  pa^rment  of  the  debt,  without 
sr.rvendering  the  original  note.  Defendant  there- 
after recovered  judgment,  and  in  consideration 
of  a  small  payment  by  one  of  the  members  of 
the  purchasing  firm  released  him  from  further 
liability.  Held,  that  such  release  discharged 
the  members  of  the  original  firm  from  liability. 

Appeal  from  District  Court,  Winneshiek 
Connty;  L.  P.  Fellows,  Judge. 

Action  In  equity  to  restrain  the  enforce- 
ment of  a  judgment  nt  law  under  execution. 
The  action  was  commenced  by  M.  J.  Ma- 
lanaphy  and  .Tames  Daly,  formerly  partners 
under  the  firm  name  of  Malanaphy  &  Daly, 
and  as  such  doing  business  at  Decorab,  this 
state,  as  dealers  in  farm  implements.     Be- 


fore trial  the  said  Malanaphy  died  intestate, 
and  Mary  A.  Malanaphy,  administratrix  of 
bis  estate,  was  substituted  as  plaintifT.  The 
material  facts  are  not  seriously  in  dispute. 
On  June  20,  1889,  tbe  firm  of  Malanaphy  & 
Daly  was  Indebted  on  merchandise  account 
to  tbe  defendant  company  in  tbe  sum  of 
1179,  and  on  that  day  tbe  firm  note  was 
given  for  said  sum,  due  November  1,  1890. 
with  Interest  after  maturity.  Shortly  there- 
after Malanaphy  &  Daly  sold  and  transferred 
Its  business.  Including  stock  on  hand,  to  the 
partnership  firm  of  Christen  &  Crllbertson- 
As  part  of  the  consideration  for  tbe  sale 
Christen  &  Ollbertson  assumed  and  agreed 
to  pay  the  Indebtedness  to  defendant  repre- 
sented by  tbe  note  given  as  above  st.ited. 
Malanaphy  &  Daly  wrote  to  the  defendant 
company,  giving  advice  of  the  sale,  and  re- 
questing the  acceptance  of  a  note  of  Chris- 
ten &  Gllbertson  In  place  of  their  obliga- 
tion. This  the  defendant  by  letter  declined 
to  do.  It  appears,  however,  that  a  note  pay- 
able to  tbe  defendant  company  was  executed 
for  the  sum  named,  due  November  1,  1890, 
with  interest  after  maturity,  signed  "Chris- 
ten &  Gllbertson,"  and  below,  "Malanaphy 
&  Daly,"  and  this  note  was  sent  to  tbe  de- 
fendant company.  Tbe  record  Is  silent  as 
to  any  correspondence,  if  such  there  was, 
subsequently  had,  making  further  reference 
to  the  subject.  It  sufficiently  appears,  how- 
ever, that  tbe  defendant  company  was  ad- 
vised as  to  the  assumption  of  the  debt  by 
Christen  &  Gllbertson,  and  tbe  secretary 
thereof  testified  as  a  witness  upon  tbe  trial 
that,  while  the  company  refused  to  accept 
of  the  later  note  and  release  Malanaphy  &. 
Daly  on  the  former  one,  it  did  accept  and 
bold  such  later  note  as  collateral  security. 
The  firm  of  Christen  &  Gllbertson  there- 
after obtained  goods  of  the  defendant  com- 
pany on  credit,  and  later  on  a  Judgment  was 
recovered  against  said  firm  on  such  account 
In  February,  1892,  tbe  defendant  company 
brought  suit  in  the  district  court  of  Winne- 
shiek county  on  the  said  note  of  Christen  & 
Gllbertson  and  Malanaphy  &  Daly,  and  ob- 
tained Judgment  by  default  against  Clar- 
ence Christen,  one  of  the  members  of  tbe 
firm  of  Christen  &  Gllbertson  and  M.  J. 
Malanaphy  and  James  Daly,  for  tbe  face 
amount  of  such  note  and  Interest  accrued. 
In  February,  1895,  the  defendant  company 
accepted  from  said  Clarence  Christen  the 
sum  of  $200,  of  which  sum  It  applied  $41.ri0 
on  said  note  Judgment,  and  the  balance  on 
the  Judgment  held  by  It  against  Christen  & 
Gllbertson.  In  consideration  of  such  pay- 
ment, defendant  executed  and  delivered  to 
said  Christen  a  writing  whereby,  as  to  the 
note  Judgment  in  question,  it  did  "release 
the  said  Clarence  Christen  from  any  and  all 
liability  under  and  by  virtue  of  said  Judg- 
ment, and  hereby  discharge  said  Judgment 
of  record  as  to  said  Clarence  Ohristen,  but 
as  to  tbe  other  defendants  the  Judgment 
shall  be  and  remain  in  full  force  and  effect" 
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It  appears  that  tbls  was  done  witbont  the 
knowledge  or  consent  of  Malanaphy  and  Daly. 
Defendant  being  about  to  enforce  collec- 
tion of  the  balance  of  such  note  judgment  by 
execution,  tbls  action  was  brought  for  an 
Injunction  to  restrain  the  same,  and  further 
praying  that  said  judgment  be  held  as  of  no 
further  effect,  and  for  cancellation  thereof. 
Trial  being  had,  there  was  a  decree  In  favor 
of  plalntUts,  and  defendants  appeal.  Af- 
firmed. 

Dan.  Shea,  for  appellants.  W.  Lk  Con- 
verse, for  appellees. 

BISHOP,  J.  The  contention  of  plaintiffs 
In  the  court  below  was  that  the  release  of 
Christen  from  all  further  liability  upon  the 
Judgment  now  sought  to  be  enforced  oper- 
ated Ipso  facto  to  release  both  Malanaphy 
and  Daly,  and  such  is  the  argument  In  this 
court.  A  correct  understanding  of  the  re- 
lations of  the  several  parties,  each  to  the 
other,  will  serve  to  make  clear  the  proper 
determination  of  the  question  thus  present- 
ed. The  defendant  company  having  refused 
to  accept  of  a  note  signed  by  Christen  & 
Gilbertson  In  payment  of  the  note  held  by 
tt  against  Malanaphy  &  Daly,  the  latter, 
as  a  matter  of  course,  continued  to  be  bound 
upon  its  obligation  according  to  the  terms 
thereof.  Now,  as  already  stated,  when  Ma- 
lanaphy &  Daly  sold  and  transferred  its 
property  to  Christen  &  Gilbertson,  the  lat- 
ter, in  consideration  thereof,  and  as  part 
payment  of  the  purchase  price,  assumed  and 
agreed  to  pay  the  debt  owing  by  Malanaphy 
&  Daly  to  the  defendant  company.  The 
lights  of  the  parties  arising  out  of  this  sit- 
uation may  be  stated  thus:  As  between 
Christen  &  Oilbertson  and  the  defendant 
company,  the  implied  relation  of  debtor  and 
creditor  arose  eo  Instante  by  operation  of 
law.  It  is  well-settled  doctrine  that  where 
one  for  a  sufficient  consideration  agrees  to 
assume  and  pay  the  debt  of  another,  the 
creditor  is  Impliedly  included  as  within  the 
privity  of  the  promise,  and  be  may  single 
out  the  promisor  and  sue  him  by  direct  ac- 
tlcH).  Johnson  v.  Ejiapp,  86  Iowa,  616;  Poole 
T.  Hintrager,  «0  Iowa,  180,  14  N.  W.  223: 
Haxfleld  v.  Schwartz,  43  Minn.  221,  45  N. 
W.  429. 

Necessarily  the  rights  of  a  party  for 
whose  benefit  a  promise  is  made  must  be 
measured  by  the  terms  of  the  agreement  be- 
tween the  principal  parties,  and  the  right 
to  recover  ftt>m  the  promisor  Is  not  abso- 
lute in  all  cases.  Among  other  limitations, 
the  party  to  be  benefited  takes  subject  to  all 
Inljerent  equities  arising  out  of  the  contract, 
as  affecting  the  principal  parties,  one  with 
the  other.  This  follows  naturally  from  the 
relation  of  privity  which  the  law  implies. 
Dunning  v.  Leavltt,  85  N.  Y.  30,  39  Am.  Rep. 
617;  Ellis  V.  Harrison,  104  Mo.  270,  16  & 
W.  198;  Brandon  v.  Hughes,  22  La.  Ann. 
SflO;  Trimble  v.  Strother,  25  Ohio  St  378; 
101  N.W. 


7  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  109.  Turn- 
ing our  attention  to  the  principal  parties 
to  the  contract  it  is  quite  clear  that  as  tte- 
tween  them  the  promisor  became  primarily 
liable  for  the  debt  It  assumed  the  relation 
of  a  principal,  and,  as  to  it  the  obligation 
of  the  promisee  became  that  of  a  surety 
only.  As  supporting  this  conclusion,  see 
Corbett  v.  Waterman,  11  Iowa,  86;  Robert- 
son V.  Stuhlmiiler,  93  Iowa,  326,  61  N.  W. 
986;  Jefferson  v.  Asch,  25  L.  R.  A.  257, 
note;  27  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
433.  Now,  as  a  creditor  for  whose  benefit 
a  promise  Is  made  takes  subject  to  the  equi- 
ties existing  between  the  principal  parties, 
it  follows  conclusively  that  if  be  accepts  of 
such  promise,  he  becomes  Ijound  to  observe 
the  relationship  of  prlnclpaland  surety  ex- 
isting between  the  principal  parties,  and 
must  act  in  recognition  thereof. 

As  we  think,  the  status  of  the  parties  to 
this  action  was  fixed,  as  of  the  time  of  the 
promise,  by  the  rules  of  law  thus  referred 
to.  We  may  proceed,  therefore,  to  inquire 
what  change,  If  any,  resulted  from  the  Bulh 
sequent  execution  and  delivery  of  the  note 
signed  by  both  the  firms  named.  As  we 
have  stated,  the  giving  and  retention  of 
such  note  seems  to  have  been  without  agree- 
ment relating  In  terms  thereto.  The  state- 
ment made  by  the  secretary  of  the  defend- 
ant company  that  It  was  held  as  collateral 
security  was  evidently  a  mere  conclusion 
on  bis  part  as  to  effect  of  the  situation. 
However  this  may  be,  it  is  clear  that  such 
was  not  the  effect  Implied  by  law.  As  the 
later  note  was  for  the  same  amount,  due  at 
the  same  time,  and  upon  the  same  terms, 
as  the  original  note  of  Malanaphy  &  Daly, 
and  as  Malanaphy  &  Daly  were  already  liable 
for  the  debt  represented  on  a  direct  promise, 
and  the  firm  of  Christen  &  Gilbertson  liable 
In  the  same  measure  upon  a  promise  im- 
plied by  law.  It  must  be  evident  tliat  the 
only  change  in  the  situation  was  the  sub- 
stitution, through  the  medium  of  the  note, 
of  a  direct  promise  on  the  part  of  Christen 
&  Gilbertson  in  lieu  of  the  implied  promise 
theretofore  existing.  The  defendant  com- 
pany received  nothing  collateral  in  charac- 
ter. It  simply  held  the  note  as  written  evi- 
dence that  both  firms  were  obligated  for  the 
payment  of  the  note.  It  Is  to  be  said,  how- 
ever, that  the  receipt  and  acceptance  of  the 
note  had  the  effect  to  further  apprise  the 
defendant  company  of  the  relation  existing 
between  the  two  firms,  and  of  its  obligation 
to  respect  t^e  same. 

Accepting  of  the  situation  as  we  find  it 
our  conclusion  Is  that  the  release  of  Chris- 
ten operated  to  release  his  principals,  Ma- 
lanaphy and  Daly,  who,  as  to  him,  and  with 
knowledge  on  the  part  of  the  defendant 
company,  were  secondarily  bound  only  for 
the  payment  of  the  judgment.  The  conclu- 
sion thus  reached  has  support  in  the  fol- 
lowing cases:  Ames  v.  Maclay,  14  Iowa, 
281;    Chambers  t.   Cochran,   18  Iowa,   159; 
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Taylor  r.  Sborft  Adni'r,  27  Iowa,  301^  1 
Am.  Rep.  280;  Roberts  r.  Richardson,  36 
loweL,  290. 

It  followa  that  the  decree  of  the  trial 
court  was  right,  and  K  Is  affirmed. 


RIPPB  T.  BAD6G}R. 
(Supreme  Ooart  o(  loWa.     Dec.  13,  1904.) 

TENANTS  IN  COiaCOR— PATlkXRT  OT  INOUIf- 
BEANCE— COKTBlBUnOR— PT7BCHA8KB  AT  BX- 
ECUTION  SALE — CAVEAT  EICFTOB. 

1.  A  purchaser  at  execution  sale  acquires  no 
better  title  than  the  debtor  could  have  convey- 
ed at  the  time  the  lien  attached,  bat  will  ordi- 
narilv  be  protected  against  ontatanding  equities 
of  wnich  he  had  no  knowledge,  actu«u  or  con- 
structive, before  the  sale. 

2.  Code,  §  t^5,  which  provldas  tliat  no  instru- 
ment affecting  real  estate  is  of  any  validity 
against  subsegoent  parchasaFa  unless  recorded 
in  the  county  in  which  the  same  lies,  does  not 
prevent  a  tenant  in  conunon  in  possession,  who 
pays  a  debt  secnred  by  a  recormd  mortgage  on 
the  land,  froai  demaading  oontrlbutlon  from  a 
Bubseqaent  purcfaasar  of  ute  oo-tenant's  interest 
at  an  execution  sale,  though  the  purchaser  had 
no  knowledge  of  the  fact  that  the  tenant  had 
paid  the  incumbrance,  as  the  tenant,  on  paying 
the  incumbrance,  could  record  no  instrument 
which  would  affect  the  estate,  within  the  mean- 
ing of  the  statute. 

3.  A  tenant  in  common,  in  possession,  paid  ofF 
a  mortgage  debt  on  the  premises  witbont  pro- 
curing a  release  on  the  record.  The  co-tenant's 
interest  was  sold  under  execution  to  one  who 
had  no  notice  of  the  payment,  though  his  agent 
had.  The  agent  also  knew  that  the  co-tenant 
was  insolvent,  and  that  the  tenant  was  in  pos- 
session. Held,  that  the  tenant  was  entitled,  in 
equity,  to  contribntion  from  the  purchaser. 

4.  A  tenant  In  possession,  who  paid  off  a 
mortgage  on  the  premises  withont  procuring  ita 
release  on  the  record,  and  who  knew  of  a  judg' 
ment  against  his  co-tenant,  and  that  the  inter- 
est of  the  co-tenant  was  to  be  sold  under  execu- 
tion, was  not  bound  to  attend  the  sale  and  no- 
tify prospective  purchaaers  of  hia  right  to  con- 
tribution. 

5.  A  tenant  In  common  who  is  a  disseisor  is 
not  entitled  to  contribntion  for  improvements, 
nnd  is  chargeable  with  the  rental  valne  of  hia 
co-tenant's  share,  whether  the  rent  is  actually 
received  by  him  or  not. 

Appeal  from  District  Court,  Winnebago 
County;  J.  F.  Clyde,  Judge. 

Suit  lo  equity  toe  the  partition  of  land. 
Tbe  plaintiff  and  H.  O.  Beadle  became  the 
owners  of  tbe  land  in  question  by  purchase 
oa  the  11th  day  of  August,  1897;  paying 
therefor  $1,000  in  cash,  and  taking  title  there- 
to subject  to  mortgages  aggregating  $1,000 
or  more.  These  mortgages  were  paid  by  tbe 
plaintiff  in  1898,  and  during  tbe  same  year 
the  State  Bank  of  Thompson  procnred  a 
judgment  against  H.  G.  Beadle,  which  be- 
came a  lien  upon  his  undivided  Interest  In 
the  land.  In  1900  this  judgment  was  as- 
signed, and  executi«i  was  Issued  thereon, 
under  wbicfa  Beadle's  Interest  In  tbe  land 
was  sold  to  tbe  assignee  of  the  judgment 
The  certificate  of  sale  was  afterwards  as- 
signed to  tbe  defendant,  who  subsequently 
received  a  sheriCTs  deed  for  an  undivided 

%  5.  See  TenaoC7  In  Common,  vol.  4S,  Cant.  Dig. 
{i  78,  92. 


eae-balf  Interest  In  tbe  land.  Tbe  plaintiff 
has  bad  tbe  exclusive  control  and  posses- 
ston  of  the  premises  since  some  time  In  1888l 
Xbe  mortgages  were  duly  recorded,  and  were 
not  released  of  record  until  September  1, 
1900,  about  two  months  before  tbe  executlcm 
sale,  at  which  time  some  one  other  tbs.n  the 
plaintiff  caused  tbe  filing  of  releases  thereof. 
In  addltlOB'  to  bis  prayer  tat  partition,  the 
plaintiff  asks  that  tbe  defendant  be  charged 
with  one-balf  of  tbe  mortgage  indebtedness 
paid  by  bim,  and  that  be  have  an  equitable 
Hen  upon  tbe  defendant's  interest  in  tbe  land 
for  such  sum.  There  was  a  decree  for  tbe 
plaintiff,  from  which  tbe  defendant  appeals. 
Modified. 

Oliver  Gordon  and  Cllggltt  &  Rule,  for 
appellant.    Geo.  D.  Peters,  for  appellee. 

SHERWIN,  J.  The  plaintiff  and  Beadle 
were  co-tenants  of  tbe  land  in  controversy, 
and  tbe  sale  of  the  latter's  undivided  into'- 
est  under  an  execution  did  not  sever  the  re- 
lations, but  tbe  appellant,  as  tbe  purchaser 
thereof,  becanfe  himself  tbe  co-tenant  of  the 
plaintiff.  6  Wait's  Actions  &  Defenses,  746, 
and  cases  cited.  It  is  tbe  general  rule  that 
co-tenants  are  liable  for  tbe  purchase  price 
of  the  common  property,  and  for  tbe  liens 
and  incumbrances  against  It,  in  proportion 
to  their  respective  interests,  and  If  one  co- 
tenant  pays  off  tbe  lien,  or  pays  more  than 
bis  share  tbereof,  or  if  be  pays  more  tban 
his  share  of  the  purchase  price,  he  Is  en- 
titled to  contribntion  from  bis  co-tenant  for 
bis  proportion,  and  baa  a  lien  upon  tbe  prop- 
erty to  secure  the  payment  thereof.  Oliver 
▼.  Montgomery,  39  Iowa,  001,  42  Iowa,  36; 
Sears  v.  Sellew,  28  Iowa,  601;  KoboUska  v. 
Swebla,  107  Iowa,  124,  77  N.  W.  576.  We 
do  not  understand  that  these  general  rules 
are  questioned  by  tbe  appellant,  but  be  does 
contend  that,  haying  purchased  at  a  judicial 
sale,  without  actual  or  constructive  notice 
that  tbe  mortgages  bad  been  paid  by  tbe 
plaintiff,  and  that  he  was  entitled  to  con- 
tribution therefor,  be  Is  not  liable.  Tbe 
maxim  of  caveat  emptor  unquestionably  ap- 
plies to  a  sale  under  execution,  and  tbe  pur- 
chaser ordinarily  acquires  no  better  title 
tban  tbe  debtor  could  have  conveyed  at  tbe 
time  the  lien  attached.  Rakestraw  v.  Hamil- 
ton, 14  Iowa,  147.  But  while  this  is  true, 
and  tbe  purchaser  takes  his  title  subject  to 
tbe  liens  and  equities  it  was  subject  to  In 
tbe  bands  of  tbe  defendant  In  execution,  it 
is  also  true  that  tbe  purchaser  will  ordi- 
narily be  protected  against  outstanding  equi- 
ties of  which  he  had  no  notice,  actual  <»■ 
constructive,  before  tbe  sale  Butterfleldt  t. 
Walsh,  86  Iowa.  584,  and  cases  cited.  In 
Stover  V.  Cory,  53  Iowa,  708,  6  N.  W.  64. 
we  applied  this  rule  to  the  case  of  a  co- 
tenant  who  bad  paid  taxes  on  tbe  land  be- 
fore tbe  other  co-tenant  bought,  and  denied 
recovery  therefor.  On  the  other  hand,  we 
held  in  Pinckuey  t.  Collie,  114  Iowa,  441,  87 
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N.  W.  406,  that  section  2825  of  tbe  Code  was 
not  applicable  to  tbe  caae  of  a  purchaser 
without  notice  at  an  execution  sale  of  the 
Interest  of  au  hetx  In  tbn  estate  of  hla  In- 
testate. iHiece  th»B  had  been  an  advance^ 
ment  to  blm  durlnr  tbe  life  of  the  ajoeestor. 
The  mle  thus  amwunced,  and  tbe  reasoning 
npon  which  it  Is  based,  seem  applicable  to 
the  case  at  bar,  for-  here  the  mortgages  were 
la  fact  recorded;  and,  upon  their  payment 
by  the  piainttff,  he  could  have  ree(«tted  ne 
Instmmant  which  woiild  haye  affected  the 
estate,  irtthln  the  meaning  of  the  statute. 
He  had  no  right  to  pay  tbe  mortgages  and 
talce  anr  assignment  of  them  for  the  parpose 
of  svibrogatlon,  because  he  was  a  co-tenant, 
and  could  not  aoQutre  or  hold  an  outstand- 
ing Incumbrance  as  against  his  oo-tatant 
Leach  v.  Hall,  05  Iowa,  618^  64  N.  W.  79a 
KUnrinating  the  statute,  the  case  would  be 
governed  by  tbe  oeotrolllng  equltlea.  It  Is 
unnecessary,  however,  to  apply  the'  rule  of 
tiie  Cockney  Case  here,  becanse  of  the  facts. 
At  the  time  the  defendant  pnrebased  the  cer- 
tificate of  sale,  he  was  a  ncMixesideBt  of  the 
state,  and  was  not  present  at  tbe  sale  of  the 
land.  The  land  was  sold  to  Brini^olf,  who, 
though  be  bad  taken  an  as^gnment  of  the 
Judgment,  was  in  reality  not  the  owner 
thereof,  but  undertook  its  ctrilectlon  for  a 
coomisslan.  Brtngholf  assigned  tbe  certifi- 
cate in  Mank,  delivered  It  to  the  bank,  and 
received  bis  commisBlon  before  the  sale 
thereof  to  the  defendant  Mr.  Vaughn,  the 
cashier  of  the  bank,  was  the  defendant's 
agent  for  the  transaction  of  bis  business  In 
that  locality,  and  for  the  purchase  of  tbe 
certificate  in  (luestion.  He  knew  or  was 
charged  with  knowledge  of  the  fact  that  tbe 
mortgages  had  been  paid,  and  that  their  re- 
lease had  been  secured  t^  his  agent,  Brlns- 
holf.  Furthermore,  he  knew  that  Beadle 
was  Insolvent  and  could  not  have  paid  them, 
and  that  tbe  plaintiff  was  in  exclusive  pos- 
seaslon  of  the  property,  and  timely  Inquiry 
would  undoubtedly  have  acquainted  him 
with  the  platnttfTs  equities;  and  this,  we 
think,  good  faith  and  reasonable  prudence 
required  bbn  to  make,  In  tbe  circumstances 
of  this  case.  Rogers  v.  Hussey,  86  Iowa, 
664 ;  Hannan  v.  Seidentopf,  118  Iowa,  658,  86 
N.  W.  44. 

There  is  nothing  in  tbe  claim  that  the 
plaintiff  Is  estopiied  because  he  knew  of  tbe 
judgment,  and  that  the  interest  of  Beadle 
was  to  be  sold.  He  was  not  bound  to  attend 
the  sale  and  notify  prospective  purchasers 
of  bis  right  to  contribution.  He  did  not  then 
know  that  tbe  mortgages  bad  been  released, 
and  could  justly  rely  upon-  the  notice  which 
tbe  record  and  his  possession  of  the  proijerty 
gave  to  tbe  world.  Moreover,  the  releases 
having  been  procured  and  placed  upon  rec- 
ord by  tbe  defendant's  agents  without  tbe 
knowledge  or  consent  of  tbe  plaintiff,  be  is 
in  no  position  to  diarge  tbe  plaintiff  with 
an  estoppel  on  account  tbereof. 

The  evidence  does  not  show  a  merger  of 


the  plaintiff's  equity  In  the  legal  title  wbicbi 
he  afterwards  acquired  from  Beadle.  Oo: 
tbe  contrary,  tbe  facts  negative  any  such  in- 
tent, and  the  Intention  of  the  parties  wilt 
ordinarily  determine  tbe  question  in  equity. 

The  plaintiff  is  not  entitled  to  recover  for 
improvements  made.  He  does  not  claim: 
anything  tfaerefor  in  his  pleading  nor  in  ar- 
gument, and,  as  we  understand  tbe  record, 
be  was  a  disseisor,  and  for  that  reason 
alone  be  is  not  entitled  to  contribution  for 
the  improvements.  Austin  ▼.  Barrett,  4t 
Iowa,  488. 

It  Is  also  the  rale  that  a  disseisor  Is 
chargeable  with  the  rental  value  of  his  o»- 
tenanfa  share  of  the  property,  whether  the- 
rent  is  actually  received  by  blm  or  not 
Austin  V.  Barrett,  supra;  Sears  v.  S^lerR,. 
supra.  This  seems  to  have  been  the  view 
of  the  trial  court,  and  we  are  not  disposed: 
to  Interfere  with  the  fact  findings  as  to  the. 
value  thereof. 

The  allowance  for  sidewalk  and  curblner 
will  be  deducted  from  the  amonnt  found  due- 
the  plaintiff,  and  as  thus  modified  the  juds- 
ment  will  be  afllrmed.  The  case  will  be  re- 
manded for  a  Judgment  in  accordance  here- 
with,  or  the  plaintiff  may  have  a  decree  here- 
If  he  elects  so  to  do  within  20  days  from  the- 
filing  of  this  opinion.    Modified  and  affirmed. 


CITIZENS'  BANK  OF  DBS  MOINES  y^ 
CITY  OF  8PBBK3BB. 

(Supreme  Court  of  Iowa.     Dec.  14,  1904.  r 

irrNICIPAL  COBPOEATIONS — COrTTRAC-TS  —  Llttl - 
TATIONS  or  ATJTHOBITT — ESTOPPEL — TjTKTTA- 
TIONS— ACTIONS  OK   I1CFI.ISD  CONTBACTS. 

1.  A  city  conncil  is  without  power  to  order 
sewering  witboat  a  valid  ordkiance  or  resolu- 
tion, and  its  act  in  undertaking  so  to  do  is  not 
binding  upon  tbe  manicipality,  and  is  so  far  a 
nullity  that  the  contract  with  the  contractor  for 
the  work  is  Invalid,  and  confers  upon  him  nO' 
rights. 

2.  Every  one  dealing  with  a.  municipality  i» 
conclusively  presumed  to  have  notice  of  tbe  lim- 
its of  its  powers,  and  the  act  of  the  city  cood- 
cil  in  making  a  contract  for  the  city  without 
authority  or  beyond  its  powers  cannot  estop  the 
city,  regardless  of  any  representations  of  au- 
thority on  the  part  of  the  city  officials,  nor  con- 
fer any  rights  on  the  person  with  whom  the  con- 
tract la  made  to  recover  sgainst  tbe  city  evan 
upon  quantum  meruit 

3.  An  express  contract  by  a  city  to  pay  a  con- 
tractor for  sewering  from  its  own  funds  is  void 
where  such  action  will  raise  the  city's  indebt- 
edness beyond  the  constitutional  limit. 

4.  An  action  against  a  city  on  an  implied 
contract  to  pay  for  sewering,  based  on  the  in- 
validity of  an  assessment  levied  to  meet  the- 
cost  of  the  improvement,  accrues  not  later  thaa 
tbe  time  of  tbe  completion  of  Uie  work,  and,  in 
tbe  absence  of  mistake  or  fraud,  is  barred,  un- 
der tbe  statute  relative  to  actions  on  implied 
contracts,  after  five  years  from  that  time. 

5.  The  pendency  of  anotber  action  cannot  be 
relied  on  to  toll  limitations  unless  pleaded. 

6.  After  a  city  assessment  for  sewering  has 
been  Judicially  declared  invalid,  and  a  curative 
act  has  been  passed  purporting  to  cure  such  b»- 

*  r..  See  LlinltatlcQ  of  A.ctiona,  ToL  33,  Cent.  Die. 
i  6!l6. 
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■easment,  th*  dty  shonid  be  ^-vea  an  opportun- 
ity to  reassess  before  inatituting  suit  against  it 
on  an  Implied  contract  to  pay  for  the  cost  of  th* 
Mwering. 

Appeal  from  District  CSoort,  CSay  Cotmtj; 
A.  D.  Bailee,  JudgJB. 

Action  at  law  to  recorer  the  amount  of 
certain  assessment  certificates  for  a  sewer 
constmcted  In  tlie  defendant  city  on  the  the- 
ory that  these  assessment  cerUUcates  were 
declared  InTalld,  and  the  city  ia  liable  to 
the  contractor  doing  the  work,  or  to  his 
assignee,  for  the  amount  thereof.  Several 
defenses  were  interposed  by  the  city,  to  some 
of  which  we  shall  refer  during  the  course  of 
the  opinion.  The  trial  court  rendered  judg- 
ment for  the  plaintiff,  and  the  defendant  ap- 
peals.   Reversed. 

Buck  &  Elrkpatrick,  for  appellant  O.  H. 
Martin,  for  appellee. 

DEEMER,  0.  J.  On  October  22,  1882,  the 
dty  council  of  the  defendant  city  undertook 
to  pass  an  ordinance  for  the  construction  of 
■ewers  and  to  assess  the  cost  thereof  against 
abutting  property.  Pursuant  thereto  a  con- 
tract was  entered  into  with  one  Likes  for 
the  construction  of  the  sewer.  January  20, 
1893,  the  city  council  accepted  the  work,  and 
assessed  the  cost  thereof  against  abutting 
and  adjoining  property,  and  caused  assess- 
ment certificates  to  be  delivered  to  the  con- 
tractor pursuant  to  Its  contract  with  him  to 
tbe  effect  that  he  should  receive  the  same  In 
full  payment  for  his  work  In  front  of  tbe 
raiious  properties.  The  owners  did  not  In- 
dorse any  waivers  on  the  back  of  these  cer- 
tificates, nor  were  any  payments  made  by 
them.  These  assessments  were  certified  to 
ttia  county  treasurer  for  collection  In  Decem- 
ber of  the  year  1893,  but  payment  was  re- 
fused, and  the  lots  against  which  the  as- 
sessments were  levied  were  advertised  for 
sale.  An  action  was  then  brought  by  the 
then  owner  of  certain  lots  against  the  county 
treasurer  to  restrain  these  sales.  That  case 
flinally  reached  this  court,  and  the  assess- 
ments were  held  Illegal.  See  OrlfiSn  v.  Mes- 
senger, 114  Iowa,  89,  86  N.  W.  219.  Plaintiff 
herein,  as  assignee  of  the  contractor,  inter- 
vened in  that  action,  and  was  a  party  there- 
to. The  parties  to  that  action,  and  all  con- 
cerned In  the  result  thereof,  acted  in  entire 
good  faltb,  and  believed  that  the  ordinance 
passed  by  tbe  city  council  was  valid  and 
binding,  until  the  adverse  decision  of  this 
court  In  December,  1801,  plaintiff,  as  as- 
■Ignee  of  tbe  contractor,  presented  a  claim 
to  the  dty  council  for  the  amount  of  the 
certificates  and  for  tbe  costs  in  the  case 
above  referred  to.  This  claim  was  refused, 
and  plaintiff  thereupon  commenced  this  ac- 
tion. The  defendant  was  not  made  a  party 
to  the  Griffin  suit,  nor  was  It  at  any  time 
notified  of  the  default  of  the  owner  of  the 
property  In  paying  his  assessments  ontll 
plaintiff's  claim  was  filed  with  It  Neither 
has  there  been  any  demand  for  a  reassess- 


ment of  the  property,  or  for  any  further  ac- 
tion on  the  part  of  tbe  dty,  except  to  pay 
tbe  plaintlfTs  claim.  At  the  time  the  sewer 
was  constructed,  defendant  was  Indebted  up 
to  the  constitutional  limit  The  Orifiln  Case 
was  decided  in  this  court  in  Hay  of  the  year 
1901.  In  that  case  It  was  held  that  the 
entire  proceedings  were  void,  for  the  reason 
that  the  ordinance  for  the  sew^^g  of  the 
city  had  not  been  legally  adopted.  After 
the  dedsion  of  that  case  the  Oeneral  Assem- 
bly passed  a  curative  act  known  as  chapter 
224,  p.  179,  Acts  29th  Gen.  Assem.,  which 
undertook  to  cure  retroactively  all  ordinan- 
ces, resolutions,  etc.,  at  any  time  passed  as 
this  one  was. 

Plaintiff  contends  that  tbe  dty  is  absolute- 
ly liable  in  this  case  under  the  rule  an- 
nounced In  Ft  Dodge  V.  Ft  Dodge,  115  Iowa, 
668,  89  N.  W.  7,  and  other  like  cases;  while 
defendant  claims  that  that  case  has  no  ap- 
plication; that  under  the  curative  act  all 
proceedings  were  validated,  and  plaintiff 
should  now  enforce  its  assessment  certifi- 
cates; that  the  plaintiff  and  his  assignor 
were  charged  with  notice  of  the  powers  of 
the  dty  council,  and  are  conclusively  bound 
to  know  that  all  the  proceedings  were  irreg- 
ular and  void;  tbat  In  such  case*  ma  this 
the  dty  Is  not  liable,  because  tbe  assess- 
ment certificates  were  invalid,  as  the  in- 
validity goes  to  the  power  of  the  dty  to  act 
at  all;  that  the  city  was  Indebted  up  to  its 
constitotional  limit,  and  cannot  be  held  on 
an  express  contract  to  pay,  and  that;  if 
sought  to  be  held  on  an  implied  contract  the 
cause  of  action  is  barred.  It  also  Insists  that 
plaintiff  is  barred  by  laches;  that  It  Is  not 
entitled  to  recover,  becanse  it  made  no  de- 
mand for  a  reassessment  >nd  gave  no  notice 
to  the  dtr  BO  that  the  dty  might  have 
made  a  reassessment  as  by  statute  provided. 
These  are  the  principal  points  argued,  and, 
as  they  are  each  and  all  presented  by  the 
pleadings,  we  shall  consider  such  of  them  as 
are  deemed  important  and  controlling. 

As  the  case  may  be  disposed  of  without 
more  than  inddental  reference  to  the  cura- 
tive act  we  shall  not  consider  the  exact  ef- 
fect of  that  act  upon  the  Oriffin-Messenger 
Case,  save  to  say  that  It  is  extremely  doubt- 
ful If  tbe  Legislature  had  power  to  In  any 
manner  affect  Griffin's  rights  In  and  to  the 
property  after  a  decision  of  this  court  estab- 
lishing the  same.  The  record  hen  presents 
quite  a  different  state  of  facts  than  appears 
in  the  Ft  Dodge  and  other  like  cases.  There 
a  valid  contract  was  made  with  the  con- 
tractor, wherein  the  dty  undertook  and  Im- 
pliedly guarantied  to  levy  valid  assessments 
against  abutting  property  to  pay  for  the 
work.  Here  the  defect  lies  deeper.  The  city 
did  not  pass  a  valid  ordinance  or  resolution 
for  the  doing  of  the  work,  because  a  sufficient 
number  of  the  councllmen  did  not  vote  In  fa- 
vor thereof,  or  did  not  vote  for  a  suspension 
of  the  rules,  which  we  shall  treat  for  the 
purposes  of  the  case   as  the   same   thing. 
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Witbont  a  valid  ordinance  or  resolution  tbe 
city  oouDcU  had  no  power  to  order  any  sew- 
ering. If  It  undertook  to  do  so,  its  act  was 
not  binding  upon  the  municipality  or  any  one 
else.  There  was  an  express  statutory  limi- 
tation on  tbe  power  of  these  (rfBclals,  and  of 
this  all  persons  dealing  with  them  must  take 
notice.  Harrison  r.  Palo  Alto  County,  104 
Iowa,  389,  73  N.  W.  872;  Estep  v.  County 
of  Keokuk,  18  Iowa,  199;  Clark  ▼.  City  of 
Des  Moines,  19  Iowa,  199,  87  Am.  Dec.  42S; 
Mecbem  on  Public  Officers,  if  S06,  611,  612, 
and  cases  cited;  McPberson  r.  Foster,  43 
Iowa.  58,  22  Am.  Rep.  215.  This  is  funda- 
mental doctrine,  announced  with  practical 
unanimity  by  all  courts.  The  application  of 
it  to  this  case  is  clear,  and  this  points  to 
the  distinction  between  cases  where  the  con- 
tract between  the  city  and  tbe  contractor  is 
a  nullity,  and  cases  where  the  contract  is 
good,  but  the  city  falls  or  neglects  to  take 
some  steps  under  the  contract  Itself,  which 
it  has  expressly  or  Impliedly  undertaken  to 
do.  In  the  one  case  the  contract  is  perfectly 
good,  and  the  contractor  has  nothing  to  do 
with  tbe  making  of  tbe  assessments.  In  tbe 
other  tbe  original  contract  wltb  the  con- 
tractor is  invalid  because  of  a  statutory  limi- 
tation on  tbe  power  of  the  officials  making 
it.  In  the  latter  instance  the  contractor  is 
bound  to  know  of  the  authority  of  the  city 
officinls,  and  in  tbe  other  be  is  not,  but  may 
rely  upon  the  council's  talcing  tbe  necessary 
stepp  in  fulfillment  of  its  obligation.  The 
city  council,  in  making  a  contract  for  the 
city,  cannot  estop  it  by  acting  beyond  the 
limit  of  its  powers.  The  law  provides  Just 
how  such  matters  may  be  done,  and  of  this 
ever.v  one  Is  conclusively  presumed  to  have 
notice.  When  acting  without  authority  or 
t)eyond  its  powers,  tbe  city  council  cannot 
estop  the  dty,  for,  no  matter  what  its  repre- 
sentations, a  party  dealing  with  it  is  bound 
to  take  notice  of  all  statutory  limitations 
upon  its  authority.  There  can  be  no  recovery 
even  upon  quantum  meruit  in  'such  cases,  es- 
pecially where,  as  here,  tbe  city  did  not  obli- 
gate itself  to  pay  for  the  improvement,  and 
was  not  undertaking  to  do  but  a  small  part 
of  it  for  its  own  benefit  Any  other  rule 
might  completely  ruin  any  city,  for  the  Leg- 
islature could  not,  if  the  converse  were  true, 
limit  the  powers  of  a  city  council.  Cedar 
Kaptds  ▼.  City,  118  Iowa,  254,  91  N.  W.  1081. 
When  making  any  sort  of  a  contract,  the 
city  officials  impliedly  represent  that  they 
Ii.ive  authority  to  do  so,  but  such  representa- 
tions are  not  binding  upon  tbe  city,  for  the 
reason  that  tbe  powers  of  these  officials  are 
limited,  and  we  are  bound  to  look  to  the  law 
for  their  authority  and  the  validity  of  their 
acts.  These  views  are  well  sustained  by  au- 
thority. See  Boston  Co.  v.  dty  of  Cam- 
bridge. 163  Mass.  64,  39  N.  B.  787;  Schumm 
T.  Seymour,  24  N.  J.  Bq.  143;  McDonald  v. 
City,  68  N.  Y.  23,  23  Am.  Rep.  144;  Moylan  v. 
City.  Xi  La.  Ann.  673;  Hitchcock  v.  City,  96 
U.  S.  341.  24  L.  Ed.  659;  In  re  Market  Street, 


48  Cal.  646;  Daly  v.  City,  72  Cal.  164,  13 
Pac.  321;  Trustees  v.  Hohn,  82  Ky.  1;  City 
V.  Wann,  144  Ind.  175,  42  N.  B.  901,  31  L.  R. 
A.  743;  Brady  v.  City,  20  N.  Y.  312;  Town 
V.  Peacock,  89  Ky.  496,  12  S.  W.  1042,  25 
Am.  St.  Rep.  552. 

2.  Aside  from  this,  the  city  did  not  make 
an  express  contract  to.  pay  the  contractor 
from  its  own  funds.  If  it  did,  the  contract 
was  void,  because  beyond  tbe  limit  of  Indebt- 
edness prescribed  by  the  Constitutiou.  In 
some  of  the  cases  relied  upon  by  pluintill 
there  are  some  chance  expressions  to  the  ef- 
fect that  the  city  is  liable  in  such  cases  as 
upon  a  guaranty  or  contract;  but  these  must 
be  taken  In  connection  with  tbe  facts  and 
the  issues  Involved.  The  cities  were  held 
liable  in  all  of  these  cases  on  the  theory  of  an 
Implied  obligation  or  contract  to  make  legal 
assessments.  If  the  obligation  had  been  an 
express  one  to  pay  the  amount  of  the  assess- 
ments, or  the  contract  price  for  tbe  work, 
it  is  manifest  that  the  contracts  would  have 
been  held  illegal  in  some  of  the  cases  because 
creating  a  debt  l)eyond  the  constitutional  lim- 
it Allen  V.  Davenport  (Iowa)  77  N.  W.  532, 
and  see  cases  cited  in  Ft.  Dodge  Case,  supra. 
So  that  it  cannot  be  assumed  that  the  city 
is  to  be  held  liable  on  an  express  contract  in 
order  to  avoid  the  statute  of  limitations,  for 
this  would  be  flying  from  Scylla  to  Charyb- 
dls.  Manifestly,  there  was  no  written  con- 
tract here  to  pay  plaintiff  or  its  assignor  tbe 
contract  price,  or  tbe  amount  of  the  assess- 
ment certificates.  There  was  no  fault  on  the 
part  of  tbe  city  in  levying  these  assessments, 
save  that  the  council  had  no  authority  to  or- 
der the  work  done  in  the  manner  it  did.  In 
all  that  It  did  after  letting  the  contract  no 
fault  can  be  found.  We  come,  then,  to  tbe 
next  proposition — that  the  action  is  barred 
by  tbe  statute  of  limitations. 

S.  Actions  on  Implied  contracts  must  be 
brought  within  five  years  after  the  causes  of 
action  accrue.  This  must  be  an  action  upon 
an  implied  contract  or  for  a  wrong  commit- 
ted by  the  city;  and  in  either  event  the  ac- 
tion must  be  brought  within  the  time  lim- 
ited. The  cause  of  action,  if  any  there  be, 
accrued  not  later  than  tbe  time  when  plain- 
tifTs  assignor  completed  the  work.  No  mis- 
take or  fraud  is  pleaded  in  order  to  remove 
from  or  toll  the  statute,  and  the  action  is  not 
founded  on  either.  Hence  we  think  it  was 
barred  wltliin  five  years  from  the  time  plain- 
tiff's assignor  might  have  brought  bis  action, 
which  was  not  later  than  January  20,  1898. 
This  suit  was  commenced  February  3,  1903; 
hence  it  is  clearly  barred.  The  pendency  of 
the  Griffin  suit  is  not  pleaded  as  tolling  tbe 
statute,  and  for  this  reason  that  point  is  not 
In  tbe  case. 

4.  Moreover,  we  think  the  city  should  have 
been  given  an  opportunity  to  reassess  after 
the  curative  act  was  passed,  or  at  some  place 
along  the  line.  It  lost  that  right  because  not 
notified,  so  far  as  this  record  shows,  of  any 
trouble  in  the  assessment    Perhaps  the  coon- 
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^  treasurer  mar  be  said  to  have  represented 
tbe  city,  and  that  notice  to  him  was  suffi- 
cient; but  this  is  not  claimed  or  relied  upon, 
«nd  we  make  no  pronouncement  thereon. 
As  sustaining  these  conclusions,  see  Code,  SI 
«19,  650,  3447,  and  Smith  t.  Cramer,  39  Iowa, 
-413.  Taking  the  entire  case,  and  we  think 
It  fails-  to  show  any.  liability  on  tbe  part  of 
the  city,  and  the  Judgment  cannot  be  sus- 
tained. As  further  sustaining  these  conchi- 
slons,  see  Ryce  y.  Osage,  88  Iowa,  568,  65  N. 
W.  532;  Agawan  t.  South  Hadley,  128  Haaa. 
£03. 

Reversed. 


KTATB  V.  McGRUDER. 
^Svpreme  Ceort  of  Iowa.     Dec  13,  1004.) 

soDouT  —  iHDicnrairr  —  aixkoatioks— sur- 

MCIKNCT— 'INSTBUCnONB  —  KVIDEHCB— URf - 
TAL  OAFJLdTT  OF  VXTEtlOAWr—EnDKiaB— 
aOHOOL   SECOBIMB— ADUIBSIBUJTT. 

1.  An  Indictment  for  aodomy  which  alleged,  in 
-sabatance,  the  language  of  the  statute  defining 
•odomy  (AcU  29th  Gen.  Asaem.  p.  107,  c.  148), 
that  defendant  committed  tbe  crime  against  na- 
ture, in  tliat  he  had  carnal  ecnmlation  with  a 
hoy,  naming  him,  "in  an  opening  of  the  body 
■other  than  the  sexual  parts,"  was  not  insuffi- 
cient on  the  ground  that  the  particular  opening 
-was  not  designated. 

2.  On  a  pnuecotion  for  sodomy,  an  instruc- 
tion that  there  must  liaTe  been  some  penetration, 
bat  of  no  particular  distance,  and  also  that 
-emissio  semmis  was  essential,  was  not  open,  on 
Appeal,  to  tbe  objection  that  it  did  not  define 
with  sufficient  particularity  the  copulation  ee- 
«ential  to  constitute  the  crime,  in  the  al>sence 
of  tlie  evidence  on  the  subject  in  the  abstract, 

3.  Accused,  in  a  prosecution  for  sodomy, 
«ould  not  complain  of  an  instruction  requiring 
«miasion. 

4.  Where,  on  a  prosecution  for  sodomy,  the 
father  of  accused  testified  that  accused  wa.s  of 
ansound  mind,  it  was  error  to  sustain  an  objec- 
tion to  a  question  to  tiim  as  to  whether  in  bis 
Judgment  accused  waa  capable  of  appreciating 
the  diSference  between  right  and  wrong. 

5.  On  a  prosecution  for  sodomy  tbe  mother  of 
accused  tescifled  that  she  Icnew  from  an  examina- 
tion of  the  report  cards  sent  by  accused's  school 
teachers  that  he  was  always  backward  in  his 
studies,  and  that  there  was  a  marked  difference 
between  him  and  her  other  children,  whereupon 
the  state  called  a  teacher,  who  testified  that  she 
had  kept  a  record  showing  the  standing  of  ac- 
cused, and  such  record  was  read  to  the  jury, 
and  also  a  similar  record  concerning  the  stend- 
ing  of  accused's  brother.  Held,  that  snch  rec- 
ords were  properly  admitted. 

6.  On  a  prosecution  for  sodomy  accused  was 
entitled  to  an  acquittal  if  the  act  resulted  from 
an  irresistible  insane  Impulse,  or  accused  was 
unable  to  comprehend  tne  nature  and  conse- 
quences of  the  act. 

Appeal  from  District  Coort,  Hancock  Coun- 
ty;  J.  F.  Clyde,  Judge. 

Tbe  defendant  was  convicted  of  tbe  crime 
of  sodomy,  and  appeals.    Rereraed. 

Jno.  A.  Senneft,  for  appellant  Charles  W. 
Mullen,  Atty.  Gen.,  and  Lawrence  De  Grail, 
Asst  Atty.  Gen.,  for  the  State. 


LADD,  J.    llie  Indictment  accused  the  de- 
fendant   of    Iwvlns    committed    tlie    crime 


against  nature,  in  that  he  had  carnal  copula- 
tion with  a  boy,  naming  him,  "in  an  tqjening 
of  the  body  other  than  tlie  sexual  parts." 
This  is,  in  snbstance,  the  language  of  our 
statute  defining  sodomy.  Chapter  148,  p.  lOT, 
Acts  29th  Gen.  Assem.  Appellant  insists  the 
allegation  ia  insufiJcient,  in  that,  the  partic- 
ular opening  is  not  designated.  We  think  it 
indlTldualized  the  offense  to  such  an  extent 
as  tb  have  advised  the  aoctised  of  tlie  par- 
ticular crime  charged.  See  State  t.  Porter, 
105  Iowa,  677,  75  N.  W.  610.  The  rale  with 
respect  to  the  description  of  offenses  exacted 
at  the  common  law  was  greatly  relaxed  in 
eases  like  this,  where  a  sense  of  commoD  de- 
cency was  held  to  excuse  the  prosecntor  from 
setting  out  the  details.  To  diarge  genially 
the  commission  of  the  abomtaHble  crime 
against  nature  or  of  sodomy,  merely  naming 
It,  with  a  designated  person,  was  sofficlect. 
Cor  wfaat  was  meant  is  said  to  have  Iieen 
"too  well  understood  and  too  disgoatixig  to  be 
defined  farther  than  by  merely  naming  It" 
Davis  V.  State,  S  Har.  ft  J.  (Md.)  154;  20 
Ency.  P.  ft  P.  275;  State  v.  WilUama,  34  La. 
Ajm.  87.  Bee,  contra.  State  v.  Oampbell.  20 
Tex.  44,  04  Am.  Dec.  251.  Sir  William  Blade- 
stone,  after  refereing  to  tbe  necessity  of  fnll 
proof,  adds:  "I  wfli  not  act  ao  dlsasreeable 
part  to  my  readers  as  well  as  myself  as  to 
dwell  longer  upon  a  subject  the  very  mention 
of  which  is  a  disgrace  to  human  nature.  It 
will  be  more  eligible  to  imitate  in  this  re- 
spect the  delicacy  of  our  English  law,  wliieb 
treats  It,  in  its  very  indictments,  as  a  crime 
not  fit  to  be  named."  Volume  4,  p.  ZIB.  The 
definition  of  the  statute  is  broader  ttum  that 
of  sodomy  as  understood  at  commom  law. 
Prindle  v.  State,  31  Tex.  Gr.  R.  661.  21  S. 
W.  360,  37  Am.  St  Rep.  88S.  But  it  is  quite 
as  detestable  and  no  less  a  disgrace  to  baman 
nature,  and  precisely  the  name  reasons  for 
not  entering  into  detail,  in  deseribing  it.  still 
exist  The  indictment  Informed  tbe  defend- 
ant that  he  was  accused  of  a  crime  against 
the  order  of  nature,  ai^  named  tbe  p&eaaa 
with  whom  be  was  charged  with  having  o(hu- 
mltted  it  This  was  enough  to  enable  him  to 
prepare  his  defense,  and  tlie  Judgment  when 
entered  may  be  pleaded  in  bar  to  another 
prosecution.  In  Commonwealth  v.  Dill,  100 
Uass.  586,  86  N.  B.  472,  tbe  court  held  that 
to  allege  that  tbe  accused  "did  unlawfully 
and  feloniously  commit  a  certain  unnatural 
and  lascivious  act"  with  a  named  person,  in 
following  language  of  the  statute,  was  suBi- 
dent,  even  though  any  mode  of  unnatural 
copulation,  not  coming  within  the  deflnltion 
of  sodomy  as  usually  defined,  waa  Intended 
by  tbe  L^ialature.  In  Honselman  t.  People. 
168  111.  172,  48  N.  E.  304,  the  statute,  de- 
nouncing a  penalty  against  "every  penwn 
convicted  of  sodomy  or  other  crime  against 
nature,"  was  held  to  include  any  act  which 
might  be  condemned  under  the  statute  of  this 
state,  and  an  indictment  charging  that  dc- 
feiuliint  bed  eommltted  "the  infamous  crime 
against  nature  upon  and  with  Lloyd  Kesler, 
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a  man  tben  and  tbere  being,"  was  upheld  as 
against  precisely  the  same  criticism  urged  In 
the  Instant  case.  In  the  course  of.  the  opin- 
ion the  court  said:  "The  statute  gives  no 
definition  of  the  crime,  which  the  law,  with 
due  regard  to  the  sentiments  of  humanity, 
has  always  treated  as  one  not  fit  to  be  nam- 
ed. It  was  never  the  practice  to  describe  the 
particular  manner  or  details  of  the  commis- 
sion of  the  act,  bat  the  offense  was  treated 
in  the  indictment  as  tlie  abominable  crime 
not  fit  to  be  named  among  Ctiristians.  The 
existence  of  such  an  offense  is  a  disgrace  to 
human  nature.  The  Legislature  has  not  seen 
fit  to  define  it  further  than  by  the  general 
tram,  and  the  records  of  the  courts  need  not 
be  defiled  with  the  details  of  the  different 
acts  which  may  go  to  constitute  it  A  state- 
Boent  of  the  offense  in  tlie  language  of  the 
statute,  or  so  plainly  that  Its  nature  may  be 
easily  understood  by  the  Jury,  te  all  that  is 
reqnlred."  These  vi^vs  were  subsequently 
approved  by  the  same  court  in  Kelly  v.  Peo- 
ple, 192  111.  119.  61  N.  B.~425,  85  Am.  St  Rep. 
323l  There  is  no  reason  for  thinking  courts 
of  the  present  day  less  sensitive  than  their 
Anglo-Saxon  predecessors.  The  same  grounds 
still  exist  for  excluding  the  details  of  the 
detestable  crimen  in  so  far  as  possible,  from 
the  public  records,  and  we  think  that  it  la 
described  with  sufficient  definiteness  to  an- 
swer every  putpose  when  charged  in  the  lan- 
guage of  the  statute. 

2.  Complaint  is  made  that  the  court  did 
not  define  with  sufficient  particularity  the 
"carnal  copulation"  essential  to  constitute  the 
crime.  The  jury  was  told,  in  substance,  that 
there  must  have  been  some  penetration,  but 
of  no  particular  distance,  and  also  that  emis- 
slo  semlnls  was  essential.  In  the  absence  of 
the  evidence  on  the  subject  In  the  abstract 
it  cannot  be  said  this  was  not  sufficiently  spe- 
cific, and  certainly  the  defendant  tias  no 
cause  of  complaint  The  authorities  are  in 
conflict  as  to  whether  proof  of  emiasio  seml- 
nls is  essential  In  a  case  like  this.  A  review 
of  the  early  English  oases  by  Mr.  East  will 
be  found  In  1  East  P.  C  437,  where  it  is  noted 
that  Lord  Coke  stated  in  the  Institutes  that 
"there  must  be  penetration — that  is,  res  In 
re — but  the  least  penetration  maketh  it  carnal 
loiowledge.  Emissio  semlnls  makes  it  not 
sodomy,  but  U  an  evidence  in  the  case  of 
penetration."  But  in  his  Reports  Coke  seems 
to  bare  expressed  a  different  view  (12  Rep. 
37),  though  Lord  Hale  was  of  the  opinion 
that  there  was  a  mistake  therein,  and  that 
the  statement  in  the  Institutes  expressed 
Coke's  real  opinion.  In  Duffln's  Case  (decid- 
ed In  1722}  the  judges,  by  a  vote  of  six  to 
five,  held  emission  an  essential  ingredient  of 
sodomy,  the  five  basing  their  conclusion  large- 
ly upon  the  difficulty  of  such  proof,  and  men- 
tioned that  no  notice  of  the  point  was  taken 
in  Safford's  Case,  12  Co.  37,  which  was  a 
posthumous  work,  and  differed  fcom  Insti- 
tutes, 98.  The  trial  of  Ruffen  for  rape  oo- 
curred  in  1777,  and  the  judgeii  present  unani- 


mously approved  an  instruction  that  if  there 
was  any  penetration,  regardless  of  the  other 
matters,  he  should  be  convicted.  Mr.  East 
observes  that  "at  this  period  the  weight  of 
authorities  was  supposed  to  be  much  against 
the  necessity  of  the  two  proofs"  (both  pene- 
tration and  emiasio),  and  thus  the  law  stood 
at  the  time  of  the  s^aratlon  of  this  country 
from  England.  In  Hill's  Case,  decided  in 
1781,  under  the  direction  of  Buller,  J.,  the 
Jury  found  that  tbere  was  penetration  but  no 
emission,  and  a  majority  of  the  seven  to 
three  of  the  judges  adjudged  him  not  guilty. 
Lord  Mansfield  efspressing  no  opinion.  The 
decision  seems  to  have  been  put  on  the  ground 
that  to  ooostltnte  carnal  knowledge  the  act 
must  be  consummated.  In  volume  2,  Bishop's 
New  Criminal  Law,  |  1127  et  seq.,  that  au- 
thor seems  inclined  to  the  contrary  view,  and 
also  observes  that  "though  writers  generally 
assume  that  rape  and  sodomy  stand  on  com- 
mon ground,  reflection  may  suggest  dUferen- 
ces."  In  his  notes  to  Smith  v.  State  (Ohio) 
80  Am.  Dec  SS5,  Mr.  Freeman,  after  referring 
to  Mr.  East's  statement  quoted  above,  says 
that  "In  this  country  this  should  settle  the 
question  and  establish  that  emission  is  not 
necessary,  and  that  penetration  la  sufficient 
and  this  is  now  the  •current  of  authority." 
An  examination  of  the  decisions  confirms 
this  view.  Penn.  v.  Sullivan,  1  Add.  (Pa.) 
143;  Com.  t.  Thomas,  1  Va.  Cas.  307;  State 
T.  Shields,  4S  Conn.  256;  Comstock  v.  State, 
14  Neb.  205,  16  N.  W.  356;  Com.  v.  Hussey 
(Mass.)  32  N.  B.  S62,  34  Am.  St  Rep.  270; 
Osgood  V.  State.  64  Wis.  472,  25  N.  W.  528; 
Rodgers  v.  State,  80  Tex  App.  610,  17  S.  W. 
1077.  Contra,  see  State  t.  Gray,  63  N.  O. 
170;  Williams  T.  State,  14  Ohio,  226,  45  Am 
Dec.  536.  The  unsoundness  of  the  contrary 
opinion  is  fflnphasized  by  the  enactment  of 
statutes  both  in  England  and  In  many  of  the 
states,  including  this,  eliminating  the  neces- 
sity of  such  proof  in  cases  of  rape.  Tbere 
is  even  less  ground  for  exacting  it  in  estab- 
lishing the  crime  against  nature,  for  "the 
enormity  of  the  offense,"  aa  was  observed  In 
State  V.  Vicknalr,  52  La.  Ann.  1821,  28  South. 
273,  "consists  solely  in  its  utter  bestiality." 
In  that  case  the  manner  of  the  offense  was  as 
in  this,  and  the  court  held  that  emissio  seml- 
nls was  not  an  essential  element  of  the  crime. 
The  same  conclusion  was  reached  in  White 
V.  Com.  (Ky.)  73  S.  W.  1120.  See  1  McClaln's 
Crlm.  Law,  450.  See,  contra.  People  v.  Hodg- 
Un,  94  Mich.  27,  53  N.  W.  794,  34  Am.  St 
Rep.  321.  That  there  may  be  "carnal  copu- 
lation" without  consummation  of  all  that  in- 
tended seems  too  evident  for  argument  and 
we  are  content  with  holding,  without  farther 
elaboration,  that  proof  of  rca  in  re,  without 
more.  Is  sufficient  to  Justify  conviction. 

3.  Pat  McGruder,  the  father  of  the  defend- 
ant after  giving  a  history  of  his  life,  and 
detnlltng  many  circumstances  tending  so  to 
indicate,  testified  that  from  birth  up  to  Sep- 
tember 27,  1903,  the  day  the  offense  is  al- 
leged to  have  been  committed,   he  was  of 
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ansonnd  mind.  He  was  then  asked  whether 
In  bis  Judgment  he  was  capable  of  knowing 
or  appreciating  the  difCerence  between  right 
and  wrong.  An  objection  as  Incompetent, 
and  calling  for  his  opinion  on  the  Issue  to 
be  decided  by  the  Jury,  was  sustained.  This 
was  error.  The  mind  may  have  been  un- 
sound, but  not  to  such  an  extent  as  to  de- 
prive the  accused  of  moral  responsibility. 
The  question  merely  called  for  the  degree 
of  mental  soundness,  a  fact  or  a  condition 
of  the  mind  recognized  generally  as  a  test  by 
which  to  determine  responsibility  for  crime 
when  mental  weakness  or  imbecility  Is  inter- 
posed as  a  defense.  State  v.  Felter,  25  Iowa, 
67.  In  State  v.  Porter,  34  Iowa,  131,  a  like 
question  on  cross-examination  was  approved. 
See,  also,  Davis  t.  D.  S.,  165  U.  S.  373,  17 
Sup.  Ct  360,  41  L.  Ed.  750;  Clark  t.  State, 
12  Ohio,  483,  40  Am.  Dec.  481.  Contra,  Com. 
V.  Rich,  14  Gray,  335.  And  it  has  been  held 
proper  on  direct  examination  in  the  follow- 
ing cases:  Pflueger  v.  State,  46  Neb.  493, 
64  X.  W.  1004;  Smith  v.  State,  55  Ark.  259, 
18  S.  W.  237:  United  States  v.  Guiteau,  1 
Mackey,  408,  540;  Carr  v.  State,  24  Tex.  App. 
5C2,  7  S.  W.  328,  5  Am.  St.  Rep.  905;  State 
V.  Leehman,  2  S.  D.  171,  4S  N.  W.  8.  See 
Powell  V.  State,  25  Ala.  21;  People  v.  Wortb- 
ington,  105  Cal.  166,  38  Pac.  689;  State  v. 
Lewis.  20  Nev.  333,  22  Pac.  241;  Poole  T. 
Dean  (Mass.)  26  N.  E.  406.  See  notes.  Brown 
V.  Mitchell  (Tex.  Sup.)  36  I*  R.  A.  64;  Rog- 
ers on  Expert  Testimony,  S  60.  Pflueger  v. 
State,  supra,  overrules  views  previously  ex- 
pressed by  the  same  court  io  Shults  v.  State, 
37  Neb.  497,  65  N.  W.  1080,  in  which  It  was 
said  that  such  a  question  was  improper  as 
calling  for  tbe  decision  of  an  issue  solely  for 
the  jury.  In  State  v.  Brown  (Mo.  Sup.)  79 
S.  W.  1109,  the  Supreme  Court  of  Missouri 
seems  to  have  followed  the  first  Nebraska 
case  and  Reg.  v.  Layton,  1  Cox,  Crlm.  Cas. 
149,  decided  at  nisi  prius  by  Baron  Rolfe  in 
1849.  Of  course,  a  witness  may  not  be  asked 
whether  In  his  opinion  the  accused  Is  re- 
sponsible for  the  act  committed,  or  whether 
such  was  the  result  of  an  insane  delusion. 
People  T.  Thurston,  2  Parker,  Cr.  R.  49,  134; 
Patterson  t.  State  (Ga.)  12  S.  B.  175.  The 
mere  fact  that  the  jury  -will  necessarily  pass 
upon  an  Issue  does  not  necessarily  render 
the  inquiry  of  a  witness  improper;  other- 
wise, experts  on  handwriting  might  not  ex- 
press their  opinions  of  the  genuineness  of  a 
controverted  signature,  nor  would  nonex- 
perts familiar  with  a  party's  handwriting  be 
allowed  to  testify  whether  that  in  Issue  Is 
Konnlnc.  In  contests  over  the  execution  of 
wills  experts  arc  not  permitted  to  answer 
questions  which  embrace  the  whole  merits 
of  the  case.  In  re  Bett's  Estate,  113  Iowa, 
111,  84  N.  W.  875.  The  ground  for  such 
rulings  is  that  whether  the  deceased  pos- 
sessed sufficient  capacity  to  execute  a  will 
Is  a  mixed  question  of  law  and  fact.  But  an 
inquiry  as  to  the  degree  or  extent  of  mental 
iiupalmient  calls   for  a  statement  of  fact 


only.  Opinions  as  to  the  condition  of  tbe 
mind  are  received  to  aid  the  jury  in  deter- 
mining the  mental  capacity  of  the  accused, 
and  even  if  limited  to  categorical  statements 
of  sanity  or  Insanity,  soundness  or  unsound- 
ness, the  answers,  if  of  any  value  Inferentlal- 
ly  or  actually,  cover  or  Include  the  issue  to 
be  passed  upon  by  the  jury.  Of  course,  a 
nonexpert  may  not  express  an  opinion  con- 
cerning mental  condition  of  the  subject  of 
Investigation  save  at  the  times  of  his  ob- 
servation, and  the  question  propounded  to 
McG ruder  was  so  limited;  but  an  expert,  as 
Dr.  Carton  appeared  to  be,  may  be  permit- 
ted to  express  his  opinion,  not  only  of  tbe 
condition  of  the  mind  at  the  time  of  the  ex- 
amination or  that  fixed  by  the  hypothetical 
question,  but  concerning  its  probable  dura- 
tion, past  and  future^  and  whether  It  ex- 
isted on  a  particular  day. 

4.  The  mother  of  the  accused,  among  other 
things,  testified  that  he  had  attended  school, 
and  that  she  knew  from  an  examination  of 
the  report  cards  from  the  teachers  that  be 
was  always  backward  in  his  studies;  that 
he  had  been  put  back  several  times;  that 
there  was  a  marked  difference  between  him 
and  her  other  children.  To  meet  this  tbe 
state  called  Clara  Dunsmoor,  his  teacher  for 
nearly  two  years,  beginning  in  1896,  who  tes- 
tified that  he  had  done  good  work,  and  that 
she,  as  a  part  of  her  duties  as  a  teacher,  had 
kept  a  correct  record  showing  his  standing  in 
his  various  studies  on  a  passing  standard  of 
80  per  cent.  Over  defendant's  objection, 
such  record  was  read  to  the  jury,  and  also 
a  similar  record  kept  by  her  concemiug  bis 
brother  John's  standing.  The  correctness  of 
these  rulings  in  receiving  the  records  In  evi- 
dence is  vindicated  by  State  v.  Brady,  lOO 
Iowa,  191,  69  N.  W.  290,  36  L.  R.  A.  693.  C2 
Am.  St.  Rep.  560.  It  is  not  to  be  supposed 
that  the  witness  could  recall  tbe  markings, 
even  after  refreshing  her  memory,  and  in 
such  cases  the  record  is  now  admitted.  In- 
stead of  tbe  oral  recital  formerly  exacted. 
The  evidence  was  clearly  in  rebuttal  of 
what  the  mother  bad  said  of  defendant,  and 
the  comparison  of  his  school  work  with  that 
of  the  other  children. 

5.  The  instruction  with  reference  to  hypo- 
thetical questions  and  answers  based  there- 
on was  erroneous,  for  the  reasons  pointed 
out.  Stutsman  v.  Sharpless  (Iowa)  101  N. 
W.  106;  Hall  T.  Rankin,  87  Iowa,  261,  &i 
N.  W.  217;  Klrsher  v.  Klrsher  (Iowa)  94  N. 
W.  846.  The  instruction  on  Intoxication 
might  well  have  been  more  explicit  as  to 
the  showing  of  fraud  essential  to  constitute 
the  drunkenness  Involuntary,  and,  if  there 
was  any  evidence  that  the  act  was  the  re- 
sult of  an  irresistible  insane  impulse.  It  was 
not  necessary,  as  was  said  in  the  seventh 
instruction,  for  the  jury  to  find.  In  addition 
thereto,  that  the  accused  was  of  such  im- 
becility or  weakness  of  mind  aa  to  be  un- 
able to  comprehend  the  nature  and  conse- 
quences of  the  act    Proof  of  either  condi- 
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tlon '  would  entitle  him  to  an  acquittal.    The 
alleged  misconduct  of  counsel  for  the  state 
tt-lll  not  be  likely  to  occur  on  another  trial. 
Reversed  and  remanded. 


GILLESPIB  ▼.  ASHFORD  et  al. 
(Supreme  Court  of  Iowa.     Dec  13,   1004.) 

MASTER  AND  SEBVAN'T— CONTRACT  OF  EICPLOT- 
MENT — WRONGFUL  DISCHAROB— RECOVBBT  0» 
DAMAGES — INSTRUCTIONS— WlTNESSEa  —  COlt- 
PETENCT— ViaDlCT  —  BDrFlOMNOT  —  XXOBP- 
TIOMS. 

1.  A  contract  of  employment  for  a  fixed  term, 
at  a  fixed  compensation  per  month  and  board, 
required  the  employe  to  go  to  Alaska  and  do 
such  work  with  respect  to  prospecting  for  min- 
erals, etc.,  as  the  employer  might  direct.  The 
employs  was  discharged  before  the  expiration 
of  the  term.  After  the  discharge  he  endeavored 
to  secure  other  work,  and  on  his  failure  to  do 
so  he  returned  to  the  United  States.  Held,  that 
if  the  employe  used  reasonable  efforts  to  pro- 
cure other  employment,  and  obtained  none,  and 
saw  DO  reasonable  prospect  of  finding  any,  he 
was  not  obliged  to  remain  In  Alaska  until  the 
expiration  of  his  contract  of  employment,  in  or- 
der to  recover  damages  for  a  wrongful  discharge. 

2.  The  fact  that  the  employer  paid  the  em- 
ploye's expenses  home,  and  consented  to  his  go- 
ing home  at  the  time  he  did,  constitutes  a  suffi- 
cient answer  to  the  employer's  claim  that  the 
employs  in  order  to  recover  damages  for  a 
wrongful  discbarge,  must  have  remained  in  Al 
aska  during  the  entire  period  of  his  contract. 

3.  Where,  in  an  action  by  an  employe  to  re- 
cover for  a  wrongful  discbarge  of  employment 
under  a  contract  for  a  fixed  period  and  com- 
pensation, the  tfnployer  did  not  ^lead  that  the 
discharge  was  for  cause,  and  mterposed  no 
counterclaim,  save  that  h:;  lost  a  minmg  claim 
thereby,  and  alleged  that  he  had  paid  the  emplove 
all  that  his  time  was  reasonably  worth,  had  ne 
remained  the  full  period  of  hia  contract,  and 
the  evidence  on  Oie  issue  whether  the  employe 
failed  to  work  as  directed  was  conflicting,  an 
instruction  that  the  only  question  was  whether 
the  employe  was  dischar^d,  and  withdrawing 
from  the  jury  on  such  issue  the  evidence  as  to 
whether  he  performed  the  work  required,  but 
without  directing  the  jury  as  to  whether  the 
evidence  had  any  bearmg  on  other  aspects  of 
the  case,  was  not  erroneous  because  withdraw- 
Ing  the  question  of  the  value  of  the  employe's 
servire.  the  contract  fixing  the  price  thereof. 

4.  The  instruction,  though  ambiguous,  because 
failing  to  state  for  what  other  purpose  the  evi- 
dence might  be  considered,  was  not  prejudicial, 
because  it  could  only  have  referred  to  the  em- 
ploye's diligence  to  find  work  or  to  do  the  work 
recaiired  with  reference  to  the  location  of  claims. 

o.  A  witness  who  was  in  the  United  States 
at  a  particular  time  could  not  testify  as  to  the 
demand  for  labor  in  Alaska  at  that  time. 

6.  A  witness  testifying  as  to  the  value  of 
mining  claims  in  one  mining  district  is  not 
comp^ent  to  testify  as  to  the  value  of  claims 
in  another  district,  in  the  absence  of  a  showing 
that  the  witness  knows  such  value,  or  a  show- 
ing that  they  are  the  same  as  elsewhere. 

7.  Where  there  was  no  competent  evidence  in 
sapport  of  a  counterclaim,  it  was  not  error  to 
refuse  to  submit  it 

8.  The  const  gave  the  jury  a  form  of  verdict 
for  plaintiff,  leaving  blank  the  amount  of  the 
recovery,  and  below  it  a  form  of  verdict  for 
defendant.  Below  the  first  form  of  verdict  was 
a  line,  and  below  tlie  second  form  of  verdict 
was  a  line,  below  which  the  word  "Forpman" 
was  written.    "The  court  Instructed  the  jury  to 
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fill  out  the  form  corresponding  with  the  verdict, 

to  be  signed  by  the  foreman.  The  verdict  re- 
turned fi.'cpd  the  amount  of  plaintiff's  recovery, 
and  was  signed  by  the  foreman  on  the  line  be- 
low the  form  of  verdict  for  defendant.  The 
court  rendered  judgment  for  plaintiff.  Held, 
that  the  verdict  must  be  regarded  as  being  for 
plaintiff;  the  court  on  appeal  being  required  to 
assume  that  the  figures  written  in  the  blank 
form  of  verdict  for  plaintiff  were  placed  there 
for  a  purpose,  and  that  the  verdict,  when  read 
as  required  by  Code,  §  3722,  was  read  as  being 
for  plaintiff,  when  defendant,  en  motion,  com- 
plained of  it  as  ambiguous. 

9.  In  order  to  secure  a  review  of  the  suffi- 
ciency of  a  verdict,  it  must  appear  that  there 
were  exceptions  not  only  to  the  ruling  of  the 
court  on  the  motions  in  arrest  and  for  new  trial, 
but  that  the  court's  attention  was  called  to  the 
insufficiency  by  proper  objection  and  exception 
to  thp  judgmpnt. 

10.  The  Supreme  Court  on  appeal  must  pre- 
sume, in  favor  of  the  action  of  the  trial  court 
in  rendering  judgment  for  plaintiff  on  an  am- 
biguous verdict,  that  it  found  that  the  verdict 
was  in  fact  for  him. 

Appeal  from  District  Court,  Story  County; 
J.  H.  Richard,  Judge. 

Action  at  law  upon  a  written  contract  for 
work  to  I)«  performed  by  plaintiff  for  the  de- 
fendants In  Alaska.  It  Is  alleged  that  plaln- 
tm  commenced  work  thereunder  about  June 
24,  1900,  and  performed  labor  for  the  de- 
fendants until  September  4th,  when,  without 
cause,  they  discharged  him;  that  plaintiff 
was  unable  to  obtain  other  employment,  and 
was  damaged  by  reason  of  his  discharge  in 
the  sum  of  $100,  for  which  amount,  with  in- 
terest, he  demanded  Judgment  Defendants 
admitted  plalntlfTs  employment,  but  denied 
all  other  allegations  of  the  petition.  They 
further  pleaded  that  at  the  time  plaintiff  quit 
their  employ  there  was  an  abundance  of 
work  in  Alaska,  but  that  be  would  not  accept 
It;  that  he  (plaintiff)  failed  to  do  the  work 
called  for  by  the  contract,  and,  by  reason  of 
his  failure  to  do  so,  defendants  lost  some 
valuable  mining  claims  and  rights,  which 
they  would  not  otherwise  have  done,  entail- 
ing a  loss  to  them  of  $500;  that  during  the 
time  plaintiff  was  in  Alaska  he  claimed  that 
the  climate  did  not  agree  with  him;  that  be 
was  sick  and  would  stay  in  bed  a  great  num- 
ber of  days  at  a  time;  and  that  bis  services 
were  not  worth  the  sum  actually  paid  him, 
to  say  nothing  of  his  present  claim.  They 
also  pleaded  a  settlement  with  plaintiff,  and 
demanded  judgment  against  him  for  the 
amount  of  their  loss.  In  reply,  plaintiff  de- 
nied that  there  was  any  other  work  for  him 
in  Alaska,  and  further  alleged  that  be  per- 
formed all  the  work  required  of  him  by  the 
defendants,  their  agents  and  servants,  and 
denied  that  he  was  to  locate  any  claims.  He 
also  denied  all  other  affirmative  allegations 
of  the  answer  and  counterclaim.  On  these 
Issues  the  case  was  tried  to  a  jury,  reuniting 
in  a  verdict  and  judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

J.  F.  Martin  and  B.  B.  Welty,  for  appel- 
lants. Fltchpatrick  &  McCall,  E.  H.  Addi- 
son, and  Crockett,  Gillespie  &  Bannister,  for 
appellee. 
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DBEMBR,  O.  J.  By  the  terms  of  the  writ- 
ten contract  between  the  parties,  plaintiff 
was  to  work  as  a  laborer  for  the  defendants 
for  at  least  three  months  aft^  a  schooner 
known  as  "Louisa  D."  reached  Oape  Nome 
or  adjacent  waters  In  Alaska,  at  the  agreed 
compensation  of  $150  per  month  and  board. 
Other  services  were  contemplated,  which 
need  not  be  set  out  at  this  time.  The  labor 
to  be  performed  by  plaintiff  In  Alaska  was  to 
be  sucb  as  defendants  directed  blm  to  p^- 
form;  and  It  was  further  agreed  that  plain- 
tiff, under  the  direction  of  the  defendants, 
should  prospect  for  minerals,  locate  mining 
claims  and  other  properties,  and,  on  demand, 
give  defendants  a  quitclaim  deed  to  a  three- 
fourths  Interest  In  all  locations  so  made. 
Plaintiff  entered  upon  hla  employment  and 
reached  Alaska  June  24,  1900.  He  performed 
work  under  his  contract  until  September  4, 
1900,  when  he  was  either  discharged  by  the 
defendants,  or  TOlnntarily  quit  their  em- 
ployment; the  latter  being  a  matter  of  seri- 
ous dispute  between  the  parties.  Plaintiff 
remained  at  Cape  Nome — as  he  says,  endeav- 
oring to  find  employment — until  September 
9th,  and,  being  unable  to  do  so,  -he  took 
passage  on  a  Tessel  bonnd  for  Seattle,  Wash.; 
arriving  at  that  port  September  22,  1900. 
From  there  he  went  to  Tacoma,  where  he 
spent  a  few  hours;  thence  to  Portland, 
whei?e-be  spent  part  of  a  day;  thence  to  Salt 
Lake,  Utah,  and  from  Salt  Lake  to  Iowa; 
and,  after  resting  a  few  weeks  here  In  Iowa, 
he  went  to  Iowa  City  to  attend  school.  As 
already  stated,  there  Is  a  sharp  conflict  in  the 
testimony  regarding  the  reason  why  plaintiff 
ceased  work  under  his  contract.  Under  the 
Issues,  this  was  for  the  Jury  to  determine. 
If  they  believed  plaintiff  and  his  witnesses, 
they  were  Justified  In  finding,  as  they  evi- 
dently did,  that  he  was  discharged  without 
cause,  and  that  he  did  not  voluntarily  quit 
his  work.  Defendants  do  not  claim  in  their 
pleadings  that  they  discharged  him  either 
with  or  without  cause;  hence  that  issue  Is 
not  in  the  case,  save  as  it  is  tendered  by  the 
plaintiff  In  bis  petition,  which  was  responded 
to  by  the  defendants  by  saying  that  plaintiff 
was  not  discharged,  but  that  he  voluntarily 
quit  work. 

The  principal  contention  of  appellants  Is 
that  the  court  erred  in  its  instructions  re- 
garding plaintiffs  duty  to  secure  work  after 
his  discharge,  in  the  event  the  Jury  found 
that  there  was  a  discharge,  and  in  falling  to 
give  certain  instructions  asked  by  them  with 
reference  to  this  matter.  The  exact  point  is 
that  the  court  did  not  correctly  instruct  as  to 
plaintiff's  duty  from  the  time  he  left  Alaska, 
September  9th,  to  the  end  of  his  term  under 
the  contract,  September  24th.  The  instruc- 
tions given  by  the  court  with  reference  to 
this  matter  read: 

"(5)  If  you  find  that  plaintiff  was  dis- 
charged from  bis  said  employment,  consider 
the  second  matter  already  Indicated.  That 
matter  Is  this:    After  plaintiff's  discharge, 


If  discharged,  did  plaintiff  nse  reasonable 
diligence  to  secure  employment  at  said  place? 
The  burden  is  upon  plaintiff  to  show  that  be 
did.  If,  then,  upon  considering  this  matter, 
yoa  find  and  believe  from  the  evidence  that 
plaintiff  did  use  reasonable  diligence  to  secure 
employment,  and  failed,  then  you  may  allow 
him  on  account  of  this  against  defendants 
$5  for  each  day  that  be  remains  at  said 
Nome  after  said  discharge  and  failed  to  find 
employment.  Ton  will  observe  that  there 
win  remain  some  time  from  the  time  plaintiff 
left  Cape  Nome  to  go  to  Seattle,  to  the  end 
of  said  three  months,  to  wit,  September  24, 
1900.  Now,  as  to  that  time,  if  you  find  and 
believe  from  the  evidence  that  no  employ- 
ment could  then  have  been  had  by  the  use  of 
reasonable  diligence  at  said  Cape  Nome  by 
plaintiff  up  to  said  Saptember  24,  1900,  then 
you  may  allow  him  on  account  of  soch  time 
the  sum  of  $5  per  day  for  each  day  thereof. 
The  total  amount,  if  anything,  allowed  by 
you  for  plaintiff,  shall  not  exceed  the  sum 
of  20  days,  at  five  dollars  per  day,  with  Inter- 
est on  the  amount  so  allowed  by  yon.  If  any- 
thing. 

"(6)  'Seasonable  diligence,'  aa  ased  in 
these  Instructloiis,  as  meant  by  them,  la  such 
diligence  aa  a  noan  of  ordinary  care  and 
prudence,  deslrlBg  work,  would  make,  under 
the  circumstances  surrounding  plaintiff  at 
aaid  place,  to  get  it  In  other  words,  the 
reasonable  diligence  that  plaintiff  should 
have  made  at  said  place  to  obtain  employ- 
ment is  such  care  or  diligence  as  such  a  man 
at  such  a  place,  desiring  work,  would  ordina- 
rily and  reasonably  make  to  get  it  As  to 
what  such  effort  or  diligence  is  in  this  case, 
you  are  to  determine  from  the  facts  and  cir- 
cumstances surrounding  the  matter  at  the 
time  In  question." 

Defendants  asked  an  Instruction  to  the 
effect  that,  even  If 'plaintiff  was  unable  to 
And  work  from  September  4tb  to  the  9th,  yet 
they  would  not  be  liable  for  wrongful  dis- 
charge for  the  time  between  September  9th 
and  20tb;  being  the  time  that  plaintiff  was 
on  the  water  between  Alaska  and  Seattle. 
The  broad  statement  contained  in  this  re- 
quest cannot  be  the  law.  If  plaintiff  made 
reasonable  and  proper  efforts  to  find  employ- 
ment during  the  five  days  he  was  in  Alaska 
after  his  discbarge,  and  was  imable  to  do  so, 
he  was  not  obliged  to  remain  there  during  the 
entire  period  covered  by  his  contract,  If  to 
do  so  would  have  been  fruitless.  Of  course, 
it  was  for  the  jury  to  say  whether  or  not  he 

i  might  have  obtained  work,  had  he  remained. 

I  and  this  was  submitted  to  them  under  the  In- 

I  structions  given.  The  charge  correctly  states 
the  law,  at  least  in  so  far  as  it  undertook  to 
cover  the  point  and  the  one^asked  Is  un- 

I  doubtedly  erroneous. 

I  The  case  presents  rather  an  unusual  fea- 
ture, but  the  rules  of  law  applicable  thereto 

j  are  not  In  serious  dispute.    The  reason  why 

i  one  discharged  from  employment  is  bouml  to 
find  other  work  of  the  same  general  natuie. 
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if  by  reasonable  diligence  be  may  do  BOk  la 
because  it  is  bia  duty  to  save  his  employer 
as  much  as  he  reasonably  can.  Had  plain- 
tiff, after  maldnK  reasonable  efforts  to  find 
employment  after  bis  discbarge,  seonred 
none,  and,  having  no  reasonable  prospect  of 
finding  any  in  the  future,  still  remained  in 
Alaska,  and  In  bringing  suit  had  sought  to 
charge  defendants  'with  his  board  and  ex- 
penses whUe  be  remained  in  Alaska  on  an  im- 
reasonable  and  fruitless  search,  we  tblnk  de- 
fendants might  well  have  said:  "You  cannot 
in  this  manner  angment  your  damages.  Yoa 
should  have  gone  home  when  you  discovered 
the  situation,  and  not  stayed  in  Alaska  at  o«r 
expense,  when  It  was  apparent  there  was  no 
work  there  to  be  done."  Moreovcor,  defend- 
ants paid  plaintiff's  expenses  home,  and  con- 
sented to  bis  taking  the  boat  at  the  time  he 
41d.  This  in  Itself  Is  a  sufDclent  answer  to 
defaidants'  contention. 

2.  Defendants  did  not  plead  that  they  dis- 
charged plaintiff  for  cause,  and  they  inter- 
posed no  conatervlalm  for  his  fallnre  to  per- 
f<»m  work  as  agreed,  save  that  by  reason  of 
such  failure  they  lost  a  mining  claim,  dam- 
aging them  to  the  extent  of  $500.  They  also 
pleaded  that  tbey  had  paid  plaintiff  all  that 
his  time  was  reasonably  worth,  had  he  re- 
mained for  the  fall  i>erlod  of  bis  employment 
Testimony  was  Introduced  pro  and  con  re- 
garding plaintiff's  failure  to  work  as  direct- 
ed, and  the  trial  court  thus  referred  to  the 
matter  In  Its  charge.  "Evidence  was  Intro- 
4lnced  bearing  upon  the  question  of  whether 
or  not  plaintiff  performed  the  woife  that  he 
■was  ordered  to  do,  or  failed  to  perform  it, 
and  whether  he  attended  to  the  work  that  he 
was  directed  to  do  while  employed  under 
Itis  contract.  It  has  been  urged  and  claimed 
that  there  was  In  plalntltrs  performance  <rf 
his  work  under  said  contract,  or  in  bis  fall- 
ore  to  perform  it  while  so  employed,  a  good 
reason  for  bis  being  discharged.  Yon  have 
already  been  instructed  that  the  only  ques- 
tion as  to  this  matter  is  this:  Was  the  plain- 
tiff in  fact  discharged,  or  not?  The  iBtentlon 
of  the  court  by  this  Is  to  take  from  your 
consideration  the  sort  of  testimony  that  la 
referred  to  In  this  instruction,  tn  so  far  as 
the  same  has  bearing  upon  the  question  of 
whether  or  not  plaintiff  was  In  fact  dis- 
charged. Tbe  court  does  not  intend  to  direct 
yon  in  this  Instruction  as  to  whether  or  not 
tbe  testimony  herein  referred  to  has  any 
liearlng  in  tbe  determination  of  this  case  in 
aome  other  aspects."  This  Is  complained  of 
because  it  Is  said  to  be  amblgaous,  and  be- 
cause It  withdraws  certain  of  defendants' 
defenses,  viz.,  the  value  of  plaintiff's  serv- 
ices. Had  defendants  daimed  that  they  had 
discharged  plaintiff  for  cause,  the  instruction 
twould  undoubtedly  have  been  crroneona,  but 
they  made  no  such  defense.  Again,  had  the 
eonnterclatra  been  for  anything  else  than  fail- 
are  to  do  certain  work  which  caused  tbe  loss 
of  8  mining  dalm,  the  instmctlon  might 
have  been  erroneous,  although  the  saving 
Hanse  In  tlie  last  paragraph  might  be  con- 


stmed  so  as  to  cover  tbis.  The  contract 
dxed  the  price  and  value  of  plaintiff's  serv- 
ice, and,  so  long  as  he  performed  or  under- 
took to  perform  it,  and  was  continued  in  tbe 
defendants'  employ,  they  were  tx>imd  to  pay 
the  contract  price.  A  eeunterclaim  would 
perhaps  he  for  fkUure  to  perform  tbe  work 
ftocotdlng  to  agreement,  and  this  was  inter- 
posed; but  tbe  facts  therein  recited  have 
reference  to  a  particular  damage,  and  the 
aividencc  should  be  confined  to  that  point. 
Tbe  last  clause  of  the  instruction,  while  j/ae- 
hapa  a  little  amUgnoua,  in  that  it  does  not 
say  for  what  other  purpose  the  evidence 
might  be  considered,  was  not  prejudicial  to 
the  defendants,  for,  as  we  shall  hereafter  see, 
it  could  only  have  referred  to  plaintiff's  dili- 
gence and  efforts  to  find  work,  or  to  do  the 
work  required  oif  him  with  reference  to  tbe 
location  of  claims.  On  these  proposltlona 
the  testhnony  may  have  had  some  bearing, 
but,  in  any  event,  defendenti  were  not  preju- 
diced by  the  instruction  as  given,  the  import 
of  which  was  that  the  teathnony  should  not 
be  considered  on  the -question  of  discharge, 
but  might  be  an  some  «f  the  other  issues  In 
the  case. 

3.  A  witness  who  was  not  In  AJadta  in  Sep- 
tember, 1900,  but  in  the  United  States,  was 
asked  as  to  the  demand  for  Maor  hi  Alaska 
during  S^tember.  An  objection  to  tbe  ques- 
tion was  sustained  because  he  was  not  In 
Alaska,  and  did  not  and  could  not  know  of 
the  situation  there  at  that  time.  On  the  face 
of  it,  this  ruling  was  correct.  Another  wit- 
ness was  asked  as  to  tbe  value  of  "these 
mining  claims  up  there."  No  spedfic  claim 
was  named,  and  the  testimony  was  irrele- 
vant He  had  spoken  of  mining  claims  at 
Gape  Nome  and  Topkok,  but  the  one  defend- 
ants claim  to  have  lost  was  at  Cripple  Greek, 
and  there  was  no  showing  tbat  tbe  witness 
knew  the  value  of  claims  In  tbat  district,  or 
that  they  were  the  same  there  as  elsewhere. 
Some  ether  rulings  on  evidence  are  complain- 
ed of,  but  they  are  not  of  suffident  Impor- 
tance to  demand  separate  consideration. 
Suffice  It  to  say  that  we  discover  no  errw. 

4.  Tbe  court  did  not  submit  defendants' 
oountercialm  for  loss  of  mining  claim  to  the 
Jury,  and  of  tiite  complaint  Is  made.  As 
there  was  no  competent  evidence  of  the  value 
at  SBch  claim,  tbe  trial  court  was  right  in 
not  submitting  tbat  issue.  Most  of  the  com- 
plaints made  by  defendants  are  based  upon 
pffoposltlons  not  raised  by  the  pleadings. 
They  made  no  dalm  that  plaintiff  was  dis- 
charged for  cause.  This  fact  Is  significant 
and  answers  most  of  tbe  points  now  relied 
upon  by  them. 

5.  Under  the  issues,  it  was  not  a  question 
of  how  much  plaintiff's  services  were  In  fact 
worth  to  defendants,  but  was  be  discharged 
by  them,  and  did  he  use  reasonable  efforts 
to  secure  other  employment?  The  counter- 
claim was  for  a  specific  item,  and  there  was 
no  proof  to  sustain  it  The  value  of  plain- 
tiff's services  coulrt  not  be  made  an  Issue, 
in  the  way  in  which  It  waa  presented  In  de- 
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fcndant's  answer.  No  matter  what  the  value 
in  fact,  the  parties  agreed  upon  it,  and  de- 
fendants were  bound  to  pay  tlie  sum  so  fixed, 
unless  they  discharged  plaintifF  for  good 
cause.  They  might,  perhaps,  counterclaim 
for  failure  to  properly  perform  the  services 
as  agreed,  but  they  could  not  plead  in  miti- 
gation or  state  such  facts  In  defense  as 
would  be  warranted  had  the  action  been  up- 
on quantum  meruit.  Sutherland  on  Damages 
(2d  Ed.)  TOl.  1,  $  171,  and  volume  2.  S  695, 
and  cases  dted. 

6.  In  referring  to  the  forms  of  verdict, 
the  court  Instructed  as  follows:  "Attached 
hereto  are  two  forms  of  verdict  One  of 
the  forms  Is:  'We,  the  Jury,  find  for  the 
plalntitF,  and  assess  the  amount  of  his  re- 
covery against  defendants   In  the  sum   of 

S dollars.'  The  second  form  of  verdict  is: 

'We,  the  jury,  find  for  the  defendants.'  Hav- 
ing agreed  upon  your  verdict,  you  will  cause 
one  of  the  forms  to  be  filled  out  to  corre- 
spond therewith,  then  cause  the  same  to  be 
signed  by  one  of  your  number  as  foreman, 
and  have  It  returned  into  court  as  your 
verdict,  unless  otherwise  directed  by  the 
court" 

The  verdict  when  returned,  read  In  this 
wise: 

"We  the  Jury  find  for  the  plaintiff,  and 
assess  the  amount  of  his  recovery  against 
the  defendants  in  the  sum  of  1113.91  dol- 
lars. 

"We  the  Jury  find  for  the  defendants. 
"Melvin  Brooks, 


"Foreman." 
This  is  said  to  be  ambiguous  and  Insuf- 
ficient in  law  upon  which  to  base  a  Judg- 
ment The  manner  in  which  the  mistake  oc- 
curred is  not  hard  to  account  for.  The  fore- 
man, after  filling  in  the  amount  of  plain- 
tiff's recovery,  which  was  the  exact  amount 
due  him,  with  Interest  evidently  overlooked 
the  line  for  his  signature,  and,  as  the  two 
blanks  were  on  the  one  sheet  of  paper,  signed 
his  name  upon  the  second  blank  Una  In- 
deed, that  was  the  only  one  In  the  form  of 
verdicts  handed  to  the  Jury  which  bore  the 
name  '"Foreman,"  as  Indicating  where  he 
stiould  sign.  The  figures  "113.91"  were  writ- 
ten Into  the  blank  space  left  for  that  pur- 
pose, and  the  foreman  naturally  signed  at 
the  place  Indicated  for  his  signature.  He 
evidently  overlooked  the  line  appearing  be- 
tween tiie  two  forms  of  verdict  or.  If  he 
saw  It,  found  no  such  designation  for  his 
signature  as  the  word  "BV>reman,"  written 
under  the  second  line.  We  must  assume  that 
the  figures  written  Into  the  blank  form  of 
verdict  for  the  plaintiff  were  placed  there 
for  some  purpose,  and  must  also  assume, 
from  what  afterwards  transpired,  that  when 
the  verdict  was  read  as  by  statute  provided 
(Code,  {  8722),  It  was  read  as  being  for  the 
plaintiff.  Defendant's  counsel  made  no  ob- 
jection to  It  when  returned,  but  did  com- 
plain of  it  In  their  motion  for  a  new  trial. 
At  least  they  insisted  that  the  verdict  was 


ambiguous.     Before  anything  was  done    by 
the  court  after  the  receipt  of  the  verdict 
they  filed  a  motion  for  a  new  trial,  evident- 
ly on  the  theory  that  the  verdict  was  against 
them,  and  at  no  time  claimed  that  the  ver- 
dict was  for  their  clients.     It  is  a  general 
rule  that  written  words  are  to  prevail  over 
printed  ones,  and  that  words  or  figures   de- 
liberately inserted  into  blanks  are  for  some 
purpose,  and,  other  things  being  equal,  tbey 
are  controlling  over  the  printed  ones.     The 
amount  inserted  In  the  blank  for  the  plaln- 
tlJir  was  the  exact  amount  to  which  lie  was 
entitled,  including  interest  if  the  jury  found 
for  him.    The  signature  on  the  bottom  line 
Is  the  only  thing  which  tends  to  throw  doubt 
or  ambiguity  on  the  verdict    It  was  eitber 
for  the  plaintiff  or  for  the  defendants,  and 
It  could  not  in  the  nature  of  things,  be  for 
both.     Defendants  do  not  claim  it  was  for 
them.     So  it  must  have  been  for  the  plain- 
tiff.   Giving  due  significance  to  the  part  de- 
liberately written  into  the  blank,  and  disre- 
garding the  place  of  the  foreman's  signature, 
there  Is  no  doubt  as  to  whom  the  verdict 
was  Intended  for.    Add  to  this  the  fact  that 
it  must  have   been   read   as  being   for   the 
plaintiff — for    the    defendants    Immediately 
filed  a  motion  for  a  new  trial,  and  the  trial 
court  with  full  knowledge  of  all  the  circum- 
stances, rendered  Judgment  for  the  plaintiff 
— ^we  think  there  is  no  such  defect  as  to  de- 
feat plaintiff  of  his  victory.     Informalities, 
verbal  inaccuracies,  and  technical  defects  in 
such  matters  are  always  disregarded.     Le- 
vlne  V.    R.    Co.,   177   Mass.   204,    58   N.    E. 
685;    Morrison  v.  Overton,  20  Iowa,   46.~>; 
Jones  V.  Julian,  12  Ind.  274.    In  the  Morri- 
son Case  the  foreman  did  not  sign  either  form 
of  verdict  but  the  filling  in  of  the  blank, 
with  the  reading  thereof  as  being  for  the 
plaintiff,  was  held  sufiiclent     On  the  face 
of  it  th»e  was  no  written  evidence  in  that 
case  as  to  who  the  verdict  was  for,  save  the 
amount  filled  in  the  blank,  wlilch  was  read 
as  being  the  verdict.    Here  there  is  the  same 
evidence,  but  there  is  also  a  written  signa- 
ture,   which    was   evidently    placed    on    tbe 
wrong  line.     If  signature  by  the  foreman  is 
not  an  essential,  his  signature  at  the  wrong 
place  cannot  be  held  controlling.    Ordinarily 
we  would  assume  that  the  verdict  was  read 
Just  as  it  now  appears,  but  the  conduct  of 
all  tbe  parties  concerned  overcomes  this  pre- 
sumption.    Defendants  would  not  be   filing 
a  motion  for  a  new  trial  if  they  believed  tbe 
verdict  was  for  them,  nor  would  they  have 
done  so  if  they  thought  it  was  so  amblcu- 
ons   that  no  Judgment  could    be    rendered 
thereon.     Indeed,  this  is  not  a  ground  for 
a  motion  for  a  new  trial,  and  that  part  of  it 
wherein  they  claimed  that  the  verdict  was 
ambiguous  was  properly  disregarded  by  tbe 
trial  court     We  refer  to  it  simply  to  shonr 
how  the  verdict  was  regarded  by  all   the 
parties  at  the  time  It  was  received.     True, 
the  defendants  excepted  to  the  ruling  of  the 
court  on  their  motion   In  arrest  and  for  a 
new  trial,  but  they  did  no't  in  qieclflc  terms 
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except  to  the  judgment  as  rendered  by  the 
trial  conrt  In  order  to  secure  a  review  of 
the  matter  by  this  court,  It  should  appear 
that  there  was  a  valid  exception,  not  only 
to  the  rulings  of  the  court  on  the  motions, 
but  that  the  court's  attention  was  called  to 
the  matter  by  a  proper  objection  and  excep- 
tion to  the  judgment  This  does  not  suf- 
ficiently appear.  In  Capeu  y.  Stoughton,  16 
Gray,  364,  the  jury"  by  mistake  signed  a 
rerdict  for  the  wrong  party.  At  a  subse- 
quent term  the  court  heard  oral  testimony  to 
the  effect  that  a  mistake  had  been  made,  and, 
after  hearing  the  evidence,  rendered  judg- 
ment for  the  party  in  whose  favor  the  jury 
In  fact  found.  This  course  was  approved  by 
the  Supreme  Court  of  Massachusetts.  Prac- 
tically the  same  course  was  adopted  in  the 
Levine  Case,  supra.  If  the  trial  court  may 
receive  evidence  after  the  term  at  which  a 
verdict  was  returned  as  to  who  it  was  In 
fact  for,  It  may  certainly  do  so  during  the 
term.  In  this  case  the  court  evidently  sat- 
isfied itself  as  to  who  the  verdict  was  for, 
and  rendered  judgment  accordingly.  We 
must  presume  in  favor  of  the  action  of  the 
trial  court,  and  assume  that  It  found  that 
the  verdict  was  In  fact  for  the  plalntUf. 
This  it  roust  have  done,  else  It  would  not 
have  rendered  judgment  for  the  plaintlfr. 

7.  Defendant's  last  contention,  that  the 
▼erdtct  is  without  support  In  the  evidence,  to 
without  merit 

There  is  no  prejudicial  error  In  tbe. rec- 
ord, and  tbe  Judgment  Is  afiirmed. 


MAHLUM  et  aL  r.  THAYBR. 
(Supreme  Court  of  Minnesota.     Dec.  16,  1904.) 

TAXATION— DIUNQUINT    LIST^HSUinOMHCT. 

1.  A  list  of  delinquent  taxes  filed  bv  the  coun- 
ty auditor  in  the  offic*  of  tbe  clerk  of  court 
consisted  of  165  pages.  In  making  up  the  list 
the  auditor  used  printed  forms,  and,  in  order 
to  make  them  appropriate  for  the  purpose,  cer- 
tain printed  headmgs  were  creased  out  and  writ- 
ten in  at  the  head  of  the  proper  columns.  The 
page  upon  which  the  land  in  question  was  list- 
ed was  not  correctly  changed  to  indicate  the 
appropriate  abbreviations  for  section,  township, 
and  range. 

In  an  action  attacking  tbe  validity  of  tbe  tax 
Judgment  upon  the  ground  that  the  real  estate 
was  not  properly  described  in  the  delinquent 
list  held,  that  tbe  description  was  sufficient 
when  taken  Into  consideration  with  the  other 
entries  and  headings  on  that  and  the  preceding 
pages  of  the  list 

(Syllabus  by  the  Conrt) 

Appeal  from  District  Court  Crow  Wing 
County;  W.  S.  McCIenahan,  Judge. 

Action  by  Mons  Mablum  and  John  Carlson 
against  H.  H.  Thayer.  Verdict  for  plalntltrs. 
From  an  order  denying  a  new  trial,  defendant 
appeals.    Affirmed. 

Keith,  Blvans,  Thompson  it  Falrchlld,  for 
appellant  Alderman  &  Mantor,  for  respond- 
ents. 

LEWIS,  J.  Thto  appeal  Involves  the  valid- 
ity of  the  tax  Judgment  proceedings  to  en- 


force the  payment  of  taxes  which  became  de- 
linquent for  1897  and  prior  years  upon  the 
N.  %  of  the  N.  W.  %.  Sec.  32,  T.  138,  B. 
28,  Crow  Wing  county;  and  the  defect.  If  any, 
was  the  failure  of  the  county  auditor  to 
properly  describe  tbe  land  lu  the  delinquent 
list  filed  with  the  clerk  of  court  Tbe  list  as 
prepared  and  filed,  consisted  of  at  least  165 
sheet;  or  pages,  and  the  land  under  considera- 
tion was  described  fifteenth  In  order  on  page 
162,  and,  omitting  unnecessary  description,  is 
as  follows: 


Township  of 

Town 

Itonup 

Description 

>i,  ur 

acres 

Namea  of  owners  4o. 

• 

SubdlT.  of  See. 

1 

£ 

o 

••1 

1 

Nelaon  Tenney  <k  Co. 

N.E.M    S.K.H 
K.W.M     aEM 
S.WM     S.E.X 

31 

ISS 

28 

40 

40 
40 

W.  D.  Wasbbam 
•* 

S.V/.H  N.W.Ji 
N.WSi  N.W.« 

., 

M 

40 
40 

*• 

S.K.M  N.WM 

N.K.U  K.W.X 

aw.%  s.w.!< 

'* 

40 
40 

T.  0.  HcClort 

#. 

'• 

40 

'* 

S.E.H    S.W.« 

•• 

*• 

4(1 

" 

N.W.Ji    &W.X 

** 

4(1 

•* 

N.RJi    S.W.X 

»' 

4(1 

D.  0.  Qoulet 

N.W.M    S.W.MS2 

•• 

40 

N.  P.  Clarke 

aw.ji  S.W.MI" 

•  • 

40 

D.  ^r.  A  Q.  oiongh 

N.W.M    N.E.M" 

** 

40 

Sarah  E.  Hanaon 

N.W  N.W.X 

•• 

*' 

80 

The  lands  entered  upon  pages  160  and  164 
of  the  list  were  described  under  similar  head- 
ings, but  the  first  159  pages  of  the  list  were 
entered  under  appropriate  headings,  viz.: 


Townatalp  of 

Town 

Banga 

Kamea  of  Ownen  Ac 

Description 

Ncof 

acres 

SnbdlT.  of  Sec 

■,?s 

i    ^ 

It  appears  that  It  was  necessary  for  the 
auditor  to  change  the  printed  forms  or  blanks 
which  he  used  in  making  up  the  list  The 
words  "Township  of.  Town,  Range,"  were 
crossed  out  and  Inserted  in  appropriate  col- 
umns under  the  heading  "Description,"  but 
pages  160  to  164,  inclusive,  of  the  printed 
forms,  were  not  accurately  corrected.  Tbe 
words  "Township  of,  Town,  Range,"  were 
crossed  out  but  in  the  printed  forms  there 
was  a  failure  to  write  in  the  proper  designa- 
tion for  section,  township,  and  range  in  the 
appropriate  columns  below,  and  to  cross  out 
the  abbreviation  "Sec."  in  the  third  column, 
and  Insert  in  place  of  it  the  word  "Range," 
so  that  when  the  description  of  tbe  N.  %  of 
the  N.  W.  %  of  Sec.  32,  Tp.  138,  Range  28,  Is 
considered,  on  page  162,  without  reference  to 
page  159  and  the  preceding  pages,  It  is  claim- 
ed to  be  inherently  faulty. 

Appellant  invokes  the  general  rule  that  in 
tax  proceedings  the  description  of  real  estate 
must  be  so  definite  that  by  reading  it  the 
court  can  determine  what  land  the  Judgment 
is  against  and,  it  the  description  to  not  tlni« 
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definite^  it  Is  inherently  and  fatally  defective, 
and  cannot  be  helped  out  by  intrinsic  evi- 
dence; citing  National  Boml  &  Security  Gom- 
pany  t.  Board  of  CktrnmisBloners  (Minn.)  97 
N.  W.  413.  "The  filing  of  such  Uet  has  the 
force  and  effect  of  filing  a  complaint  in  an  ac- 
tion by  the  county  against  each  piece  or  par- 
ed of  land  therein  described,  to  enforce  pay- 
ment of  the  taxes  and  penalties  therein  ap- 
pearing against  him,  and  shall  be  deemed  the 
institution  of  such  action,  and  the  same 
shall  operate  as  notice  of  the  pendency  of 
■ach  action."  Section  157»,  Gen.  St.  1884. 
Compliance  with  this  provision  Is  Jurlsdic- 
tionai.  County  of  Chisago  v.  St  Paul  &  Du- 
Inth  Railroad  Company,  27  Minn.  109,  6  N. 
W.  464;  State  t.  Sage^  75  Minn.  452,  78  N. 
W.  14.  A  difference  has  been  recognized  as 
to  the  strictness  required  in  the  description 
in  a  pobUshed  list  and  in  a  Judgment.  In 
Tldd  ▼.  Rlnea,  26  Minn.  201,  2  N.  W.  497, 
there  was  an  omission  to  Insert  in  the  proper 
column  anything  to  designate  whether  the 
figures  constituted  dollars  or  cents:  and  it 
was  held  that  there  was  nothing  upon  the 
face  of  the  Judgment  to  indicate  with  rea- 
sonable certainty  wliat  the  figures  were  in- 
tended to  represent,  and  that  it  contained  no 
reference  by  which  the  omission  could  be  sup- 
plied. In  CoIUna  v.  Welch.  38  Minn.  62,  35 
N.  W.  666,  the  description  In  a  delinquent 
published  list  was  under  consideration,  and 
there  the  word  "AmL"  appeared  in  evpry 
column,  but  the  dollar  mark  found  at  the 
bead  of  the  first  column  was  not  repeated  in 
the  succeeding  columns;  and  the  court  held 
that  the  dollar  mark  at  the  bead  of  the  first 
column  must  be  understood  as  applying  to 
all  the  succeeding  ccrfumns,  and  special  at- 
tention was  directed  to  the  difference  in  the 
rule  as  to  certainty  between  descriptions  in 
a  published  list  and  in  a  Judgment 

While  the  filing  of  the  list  is  Jurisdictional, 
In  our  Judgment  the  same  rule  should  apply 
In  ascertaining  the  sufficiency  of  the  descrlp- 
tions  of  property  Uated  as  applies  to  the  pub- 
lished list.  A  recent  expression  of  the  court 
upon  this  question  Is  found  in  Doherty  t. 
Real  Estate  Title,  Ins.  &  Trust  Co.,  85  Minn. 
518,  89  N.  W.  853,  where  it  is  stated  that  the 
test  of  sufficiency  In  relation  to  descriptions 
of  real  estate  tn  tax  proceedings  Is  whether  a 
man  of  ordinary  inteHigence  would  with  rea- 
sonable certainty  Identify  the  land  described. 
By  this  is  not  meant  that  the  landowner  is  re- 
quired to  resort  to  an  unusual  process  of  rea- 
soning in  order  to  determine  whether  his  land 
is  listed,  but.  If  It  fairly  appears  that  his 
land  is  listed,  although  not  under  the  tech- 
nically proper  headings,  it  is  sufficient  On 
the  other  hand,  if  the  headings  are  so  Inac- 
eurate  as  to  be  likely  to  mislead  him,  then 
the  description  is  insufficient  Looking  at 
the  above  diagram,  it  will  be  noticed  right 
oiD  the  face  of  page  162  that  the  word  "Sec." 
at  the  top  of  the  third  column  is  not  in  its 
proper  place,  because  the  figures  "28"  at  the 
top  of  that  column  are  repeated  by  ditto 
marks  all  the  way  down,  and  "Sec.  28"  Is  not 


applicable  to  the  varleas  subdivision*  of  land 
described,  as  they  oould  not  all  be  in  the  same 
section.  Again,  the  figures  "31,  32,  34,"  in 
the  first  column,  are  consistent  with  no  other 
designation  than  section,  and  the  figures 
"138,"  at  the  top  of  the  second  colomn,  can- 
not refer  to  the  section.  W«  do  not  say  tbat 
this  description  in  itself  is  sufficient  bot  it  is 
not  so  entirely  insufficient,  uncertain,  and 
misleading  as  to  Justify  a  man  of  ordinary 
prudence  in  looking  no  further  into  the  list 
There  are  166  pages  constituting  the  docu- 
ment and  if  the  owner  had  any  doubt  that 
his  lands  were  not  described  because  of  the 
failure  to  place  proper  headings  In  the  re- 
Q>ective  columns,  the  discrepancy  conld  eas- 
ily be  cleared  up  by  a  reference  to  page  15& 
and  the  preceding  pages.  That  such  refer- 
ence should  be  made,  we  think,  la  fairly  cov- 
ered by  the  decisions  above  referred  to.  The 
case  differs  from  Olivier  v.  Gumey,  43  Minn. 
69,  44  N.  W.  887,  where  there  were  no  abbre- 
viations to  represent  township  and  range  at 
the  head  of  the  list  u>d  It  was  held  that 
those  designatlona  appearing  in  the  columns 
below  the  description  were  insufficient  Da- 
vU  V.  How,  62  Minn.  157.  63  N.  W.  U39.  Is 
also  distinguishable. 

Our  conclusion  is  that  the  list  filed  suffi- 
ciently described  the  land  in  question,  and, 
the  law  having  been  complied  with  in  the 
subsequent  proceedings  tn  respect  to  the  pub- 
lication of  the  list  and  entry  of  the  Judg- 
ment, the  Judgment  was  valid.  Order  af- 
firmed. 


SATHBR  V.  SEXTON  (NELSON,  Intervener). 
(Supreme  Court  of  Minnesota.    Dec  16,  1904.) 

BEPLBVIN— KVIDBNCS— «IIT  —  CEBTIFICATBB  Or 
DEPOSrr-^nANSFBK. 

1.  In  an  action  in  replevin  to  recover  posses- 
sion of  the  certificates  of  deposit  claimed  to 
have  been  indorsed  and  delivered  to  appellant 
during  the  lifetime  of  respondent's  Intestate, 
held,  that  the  evidence  was  not  conclusive  that 
the  transfer  by  the  deceased  was  without  con- 
sideration and  void. 

(Sjllabus  by  the  Court) 

Appeal  from  District  Court,  Douglas  Coun- 
ty; L.  L.  Baxter,  Judge. 

Action  by  Nels  Sather  against  A.  O.  Sex- 
ton. John  C.  Nelson,  administrator  of  Ed. 
Abrahamson,  intervened.  Verdict  for  plain- 
tiff. From  an  order  for  Judgment  for  de- 
fendant notwithstanding  the  verdict,  plain- 
tiff appeals.    Reversed. 

Constant  Larson,  for  appellant  H.  Jen- 
kins and  J.  F.  Genrge,  for  respondent 

LEWIS,  J.  Action  in  r^levln  to  recover 
possession  of  two  certificates  of  deposit,  one 
for  $300,  dated  January  18,  1901,  payable  one 
year  from  date,  and  the  other  for  $150,  dated 
Octobw  18,  1901,  payable  one  year  from  date, 
issued  by  the  Douglas  (bounty  Bank,  and  pay- 
able to  the  order  of  S^dward  Abrahamson. 
The  complaint  alleges  that  the'  certtflcates 
were  indorsed  by  the  payee  to  tbc  plaintiff. 


Digitized  by 


Google 


MlniU 


riTCHETT£  T.  VICTORIA  LAND  CO. 


695 


and  thereafter  came  Into  poaseasion  of  de- 
fendant Sexton  on  or  about  February  10, 
1902.  It  does  not  appear  for  what  reason 
Sexton  was  holding  Oie  certificates,  bnt,  so 
far  as  tkls  record  sbows,  he  claimed  no  In- 
terest thereto  and  made  no  defense.  Pend- 
ing the  action,  Mr?  Abrahamson  faavins  died, 
his  administrator  intervened,  and  dalmed 
that  the  payee  had  nerer  parted  with  the 
title  te  the  certlflcates,  and  alleges  that  if 
Mr.  Abrahaaason  had  Indorsed  the  certificates 
he  was  of  unsonnd  mind,  and  that  he  never 
reeelTad  any  consideration  therefor.  The 
cause  was  tried  befcwe  a  IU17,  and  resulted 
tn  a  rerdlct  for  plaintiff,  and  thereafter,  vp- 
on  motion  of  the  Utterrener,  Judgment  was 
ordered  for  defendant  notwithstanding  the 
verdict,  from  which  order  plaintiff  appealed. 
The  assignment  of  errors  presents  the  sId- 
gle  giMstlom  irtteUm  or  not  the  evidence  con- 
claslT«ly  shows  that  Bir.  Abrahamson  was 
the  owner  of  the  certificates  at  the  time  of 
Ids  death.  PlatUUff  teattfled  that  for  aboat 
15  yean  prior  to  Mr.  Abrahamson's  death 
they  had  been  neighbors,  and  plaintiff  had 
been  in  the  habit  of  occasionally  transacting 
boBlnees  for  him;  that  shortly  before  his 
death  Mr.  Abrabamaon  came  to  plaintiff's 
house  and  ahowed  him  the  certlflcates,  and 
plalntlfl  wrote  on  the  back  of  each  certificate 
tlie  words,  "Pay  to  Nets  Sather."  It  appears 
that  Mr.  Abrahamson  signed  his  name  to  the 
indorsements.  Plaintiff  owed  Mr.  Abraham- 
son  about  $100  at  tlie  time  of  his  death, 
which  he  had  collected  for  him,  and  he  filed 
a  claim  against  the  estate  for  $198,  claiming 
the  same  was  due  him  for  services.  The  cer- 
tificates, with  the  propel  indorsements,  bar- 
tng  been  introduced  in  evidence  by  the  plain- 
tiff, a  prima  facie  case  of  ownership  was 
made  out,  and  unleas  It  was  conclusively 
shown  that  there  was  no  consideration,  or 
that  Mr.  Abrahamson  was  npt  in  his  light 
mind,  there  was  evidence  which  reasonably 
tended  to  support  the  verdict.  We  have 
aeardied  the  record  in  vain  for  any  evidence 
to  sustain  either  of  the  defenses  pleaded,  and 
the  evidence  offered  on  the  part  of  plaintiff 
Is  not  so  Inherently  weak  and  inconsistent  as 
to  Justify  the  court  in  ignoring  It.  The  fact 
that  plaintiff  filed  a  claim  for  $198  against 
the  estate  is  not  so  conclusive  as  to  show  no 
consideration.  Past  service  or  friendship 
would  constitute  a  good  coDsideratlon.  Un- 
der the  drcnmstances,  however,  we  think  de- 
fendant should  be  permitted  to  apply  to  the 
trial  court  for  a  new  trial,  and  therefore  the 
order  appealed  from  is  reversed,  with  direc- 
tions to  enter  Judgment  for  plaintiff  In  ac- 
cordance with  the  verdict,  with  leave  to  de- 
fendant to  apply  for  a  new  trial. 


FITCHETTH  v.   VICTORIA  LAND  CO. 
(Supreme  Court  of  Minnesota.    Dec.  16,  1004.) 

ADTXaSa    CLAIMS— FIHDINOS— EVIDENCE. 

1.  In  an  aeti«n  to  determins  adverse  claims, 
the  court,  having  found  the  ultimate  facts  at 


isKue,  was  not  required  to  find  upon  matters  of 
evidenca 

2.  The  evidence  was  sufficient  to  sustain  the 
findings  of  fact. 

(Syllabus  by  the  Oiart) 

Appeal  from  District  Court,  Hennepin 
County;  WUlard  R.  Cray,  Judge. 

Action  by  Nellie  Fitchette  against  the 
Victoria  Land  Company.  Verdict  for  plain- 
tiff. From  an  order  denying  a  new  trial, 
defendant  appeals.    Atfirmed. 

Wilson  &  Mercer,  for  appellant  Tlryon  & 
Booth,  for  respondent 

LBWIS,  J.  This  Is  an  action  to  deter- 
mine adverse  claims,  and  the  complaint  al- 
leges that  plaintiff  owned  a  certain  lease- 
hold in  Minneapolis,  and  during  all  the  time 
mentioned,  being  in  possession  thereof,  en- 
tered Into  a  written  contract  with  defend- 
ant by  which  she  agreed  to  convey  the  same 
to  defendant  for  $23,000;  $500  to  be  paid  in 
cash  at  the  date  of  the  execution  of  the 
agreement,  $12,500  to  be  paid  May  30,  1902, 
and  the  remainder  of  $10,000  to  be  paid  by 
note  secured  by  mortgage.  The  complaint 
states  that,  without  cause,  defendant  refus- 
ed to  accept  the  conveyance  as  required  by 
the  contract,  and  notified  plaintiff  that  it 
would  not  perform  the  same;  that  May  31, 
1902,  i>lalntlff  served  notice  upon  defendant 
of  the  cancellation  and  termination  of  the 
contract;  that  thereafter  defendant  caused 
the  contract  to  be  recorded  In  the  office  of 
the  register  of  deeds,  at  wlilch  time  defend- 
ant had  not  performed  the  contract,  and  did 
not  intend  to  perform  It  Relief  was  de- 
manded, adjudging  that  the  contract  be  ter- 
minated, and  the  cloud  upon  plaintiff's  lease- 
hold estate  removed.  The  answer  admitted 
execution  of  the  contract  and  payment  of  the 
$500,  and  the  service  of  notice  canceling  and 
terminating  the  contract;  denied  that  plain- 
tiff offered  to  convey;  denied  that  defendant 
refused  to  accept  the  conveyance,  ami  that 
it  notified  plaintiff  it  would  not  perform  un- 
der the  contract;  alleged  that  it  did  not  pay 
the  $12,500,  nor  execute  and  deliver  the  note 
and  mortgage,  as  required  by  the  contract, 
for  the  reason  that  plaintiff  and  her  husband 
failed  and  were  unable  to  perform  their  part 
of  the  contract  and  to  convey  the  premises 
free  from  incumbrances;  that  It  was  the 
custom  In  Minneapolis,  under  such  circum- 
stances, for  the  vendor  to  furnish  the  vendee 
an  al)8tract  brought  down  to  date,  showing 
on  its  face  title  in  the  vendor;  that  plaintiff 
knew  of  the  custom,  but  failed  to  furnish 
such  abstract;  that  the  one  furnished  was 
incomplete.  It  appearing  upon  its  face  that 
the  premises  were  subject  to  certain  mort- 
gages and  judgments,  constituting  incum- 
brances; that  July  1,  1902,  defendant,  on 
account  of  the  defects  and  such  incumbran- 
ces, notified  plaintiff  of  its  refusal  to  accept 
title.  The  answer  further  alleged  that  de- 
fendant was  ready  to  complete  the  contract; 
that  It  tendered  the  $12,500  and  the  note 
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and  mortgage,  and  offered  to  In  all  respects 
complete  and  perform;  admits  placing  the 
contract  on  record,  but  alleges  that  it  did 
80  for  the  purpose  of  protecting  Its  rights. 
Judgment  was  demanded  that  the  court  as- 
certain the  proper  amount  defendant  should 
pay  to  comply  with  the  contract,  that  plain- 
tiff be  required  to  famish  a  complete  ab- 
stract of  title,  and  that  defendant  be  permit- 
ted to  complete  the  terms  of  purchase.  Up- 
on the  issues  thus  presented  the  cause  was 
tried  by  the  court  without  a  Jury.  The  court 
found  as  facts  that  plaintiff  was  the  owner 
and  In  possession  of  the  leasehold  estate,  and 
that  defendant  had  no  title,  right,  estate, 
or  Interest  therein  or  thereto,  and,  as  a  con- 
clusion of  law,  found  that  plaintiff  was  en- 
titled to  Judgment  against  defendant  upon 
the  following  grounds:  That  plaintiff  la  the 
owner  of  the  leasehold,  and  rightfully  in  pos- 
session of  the  premises,  and  that  defendant 
has  no  right,  title,  estate,  lien,  claim,  or 
Interest  therein,  thereon,  or  thereto;  that  the 
defendant  take  nothing  by  its  answer  and 
prayer  for  afilrmatlTe  relief;  that  plaintiff  is 
entitled  to  costs  and  disbursements.  Defend- 
ant moved  for  a  new  trial,  with  an  alterna- 
tire  motion  for  amended  findings  and  con- 
cltision  of  law.  Both  having  been  refused, 
defendant  appealed.  The  first  11  assign- 
ments of  error  refer  to  the  court's  refusal  to 
amend  its  findings  and  conclusion  of  law. 

1.  The  proposed  amended  findings  of  fact 
moved  the  court  to  find  In  detail  substan- 
tially the  same  facts  as  are  set  forth  In  de- 
fendant's answer,  viz.,  that  the  contract  was 
still  in  force;  plaintiff  never  offered  to  con- 
vey and  bad  not  refused  to  perform  her  part 
of  the  agreement;  that  plaintiff  failed  to 
furnish  a  complete  abstract  down  to  date, 
showing  the  premises  free  from  all  incum- 
brances, and  that  the  abstract  furnished  did 
show  incumbrances;  that,  by  reason  of  such 
defects  of  title,  defendant  refused  to  accept 
the  title,  and  so  notified  plaintiff;  that  de- 
fendant stands  ready  and  willing  to  perform 
under  the  contract;  and  other  matters  not 
material  here  to  specify.  The  claim  is  made 
that  the  findings  of  fact  do  not  cover  all  of 
the  material  issues  in  the  case,  and  that  con- 
sequently the  conclusion  of  law  Is  unsupport- 
ed by  the  facts.  Upon  the  issues  presented 
by  the  pleadings,  the  ultimate  questions  of 
fact  submitted  and  decided  were  that  plain- 
tiff was  the  owner  of  the  premises  in  ques- 
tion, that  defendant  claimed  some  Interest 
therein  by  virtue  of  the  contract  of  record, 
and  that  it  did  not  in  fact  possess  such  In- 
terest All  of  the  other  questions  referred 
to  in  the  proposed  amendment  to  the  find- 
ings relate  to  those  incidental  and  evident- 
iary matters  which  go  to  prove  or  disprove 
the  ultimate  questions  at  issue.  All  the 
statute  requires  in  the  findings  is  a  state- 
ment of  such  ultimate  facts  as  are  the  legal 
effect  of  the  evidence,  determinative  of  the 
material  issues  in  the  case,  and  necessary 
as  the  basis  of  a  Judgment     Butler  v.  Bobn, 


31  Minn.  825,  17  N.  W.  862;  Conlan  v.  Grace, 
36  Minn.  276.  30  N.  W.  880;  and  Coggins  v. 
Higbie,  83  Minn.  83,  85  N.  W.  930. 

2.  The  evidence  was  sufficient  to  sustain 
the  findings  of  fact  By  the  terms  of  the 
contract,  plaintiff  agreed  to  convey  unto  the 
second  party,  by  proper  •  instrument,  upon 
the  completion  of  the  payments  and  per- 
formance of  the  agn^eement  by  the  second 
party.  Five  hundred  dollars  was  paid  as 
part  payment  at  the  time  of  the  execution 
of  the  contract;  $12,600  to  be  paid  in  cash 
Hay  30,  1902;  and,  at  the  making  of  that 
payment,  defendant  was  to  execute  and 
deliver,  upon  receipt  of  the  conveyance,  a 
mortgage  and  note  for  the  remainder  of  the 
purchase  price.  From  this  it  appears  that 
the  delivery  of  the  conveyance  by  plaintiff, 
and  the  payment  of  the  $12,600,  and  execu- 
tion and  delivery  of  the  note  for  the  remain- 
der, were  contemporaneous  acts.  Although 
the  evidence  Is  contradictory,  tf  accepted  as 
true  it  was  sufllcient  to  refute  the  allega- 
tion of  defendant's  answer.  The  evidence 
tended  to  show  that  a  proper  deed  was  ex- 
ecuted, shown  to  defendant's  representatives, 
and  held  in  readiness  for  delivery  upon  re- 
ceipt of  the  money,  note,  and  mortgage; 
that  an  abstract  of  title  was  furnished  by 
plaintiff,  and,  although  it  showed  incumbran- 
ces upon  the  property,  it  was  arranged  be- 
tween the  parties  that  such  incumbrances 
would  be  paid  out  of  the  cash  payment  of 
$12,600;  that  defendant  made  no  other  ob- 
jection to  the  title,  and  made  no  objection  at 
all  until  July  1,  1902;  that  defendant  did 
not  give  any  reason  for  ite  failure  to  make 
the  payment  an4  complete  the  contract 
The  court  having  accepted  plaintiff's  version 
of  the  transaction,  defendant  was  in  de- 
fault In  failing  to  make  the  payments  as 
required  on  May  30th,  and  notice  given  pur- 
suant to  chapter  223,  p.  431,  Laws  1897,  ter- 
minated the  contract  on  July  1,  1902.  Con- 
ceding that  the  agreement  was  to  convey  the 
premises  free  from  Incumbrances,  according 
to  the  evidence  they  were  not  treated  as  af- 
fecting the  title  or  making  it  unmarketable. 
The  contract  provided  that  should  default 
be  made  In  the  payment  as  stipulated,  and 
the  execution  and  delivery  of  the  mortgage, 
or  in  any  of  the  covenants  by  appellant  then 
the  agreement  should  be  void,  at  the  election 
of  respondent — time  being  of  the  essence 
of  the  agreement — ^and  the  $500  forfeited  to 
plaintiff.  The  $600  was  paid  as  a  part  of 
the  purchase  price,  and  it  was  not  necessary 
that  the  vendor  return  it  In  order  to  exercise 
her  right  to  rescind.  Grant  v.  Munch,  54 
Minn.  Ill,  65  N.  W.  002;  McManus  t.  Black- 
marr,  47  Minn.  S31,  60  N.  W.  230.  This  pay- 
ment constituted  liquidated  damages,  al- 
though the  word  "forfeited"  was  used,  with- 
in the  rule  applied  In  Taylor  t.  nmes  News- 
paper Co.,  83  Minn.  523,  86  N.  W.  760,  83  Am. 
St  Rep.  473,  and  Womack  r.  Coleman,  89 
Minn.  17,  93  N.  W.  663. 

Order  affirmed. 
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SHOOK  T.   MARION  MFG.  CO. 
(Supreme  Court  of  Michigan.     Dec.  14,  1904.) 

CO:«TBA0T  OF  AaKNCT— CONSTBUCTIOH— OOIC- 
PENBATTON   OV   AOBNT. 

1.  A  written  contract  for  the  aeaaon  between 
defendant,  the  manafactnrer  of  machinery,  and 
plaintiff,  a  aelling  agent,  providing  that  no 
change  therein  should  be  made,  unless  approv- 
ed in  writing  by  defendant,  does  not  prevent  a 
verbal  contract  by  defendant's  general  agent 
agreeing  to  pay  plaintiff  commlniona  on  aell- 
ing  a  secondhand  machine  for  defendant 

Krror  to  Circuit  Conrt,  Bay  County;  Tb«- 
odore  F.  Sbeperd,  Jndge. 

Action  by  Helen  M.  Shook  against  tbe 
Marlon  Mannfactnilng  Company.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.   AflBrmed. 

Lee  E.  Joslyn,  for  appellant  Pierce  & 
Einnane,  t«r  appellee. 

CAItPENTER,  3.  By  direction  of  the  trial 
court,  plaintiff  recovered  a  verdict  for  com- 
missions claimed  to  have  been  earned  by  her 
In  July,  1001,  by  making  a  sale  of  a  thresb- 
Ing  machine  for  defendant  This  threshing 
machine  was  a  secondhand  one.  It  had  once 
before,  namely,  in  1899,  been  sold  by  plain- 
tiff, as  defendant's  agent,  to  one  Daniel 
Dean.  Dean  did  not  folly  pay  for  it,  and 
defendant  reacquired  title  by  the  foreclosure 
of  a  porchase-money  chattel  mortgage.  For 
said  sale  to  Dean,  plaintiff  did  not  receive, 
and  does  not  claim,  any  commission.  Plain- 
tiff effected  the  second  sale  of  this  engine — 
the  sale  for  which  she  claims  commission 
In  this  suit — under  a  verbal  agreement  with 
defendant's  'general  agent  that  she  should 
receive  her  regular  commission;  that  is,  the 
commission  provided  in  a  written  contract 
between  the  parties.  Upon  the  assumption 
that  this  verbal  agreement  was  of  binding 
force,  the  trial  court  directed  a  verdict  in 
plaintiff's  favor. 

The  principal  ground  upon  which  defend- 
ant asks  us  to  reverse  the  Judgment  is  that, 
by  a  written  contract  between  the  parties, 
plaintiff  was  not  entitled  to  compensation  for 
making  a  sale  of  secondhand  engines  once 
sold  by  her,  except  under  conditions  which 
did  not  exist  In  this  case.  The  only  written 
contract  set  forth  in  the  record  bears  date 
December  5,  1000,  and  was  for  the  season 
ending  September  30,  1001.  If  this  contract 
should  be  construed  as  claimed  by  defend- 
ant— and  this  is  by  no  means  certain — ^It  has 
no  application  to  the  sale  In  question.  That 
contract  has  no  reference  to  plaintiff's  com- 
missions for  the  second  sale  of  engines  which 
had  once  been  sold  by  plaintiff  before  the 
date  of  this  contract  Neither  can  we  say 
from  the  record  that  the  contract  with  de- 
fendant under  which  plaintiff  acted  when 
she  first  sold  the  engine  in  question,  namely, 
when  she  sold  it  to  Daniel  Dean,  deprived 
her  of  commissions  in  the  event  of  its  be- 
ing returned  and  resold.  Defendant  con- 
101  N.W.— 42 


tends  that  a  provision  in  the  written  con- 
tract between  the  parties  forbidding  its 
change,  unless  such  change  was  approved  in 
writing  by  defendant,  applied  to  and  pro- 
hibited the  verbal  agreement  between  its 
agent  and  plaintiff  respecting  the  commis- 
sions in  suit.  Our  conclusion,  already  stat- 
ed, that  this  written  contract  had  no  refer- 
ence to  the  .sale  in  question,  sufficiently 
shows  that,  in  our  Judgment,  the  verbal 
agreement  under  consideration  was  not  a 
change  of  said  written  contract  Nor  does 
it  appear  to  be  a  change  of  any  other  written 
contract 

Complaint  is  made  of  rulings  admitting 
testimony.  We  do  not  consider  these  com- 
plaints, because,  in  any  view  that  may  be 
taken  of  the  case,  it  was  the  duty  of  the  trial 
oourt  to  direct  a  verdict  for  plaintiff. 

Judgment  is  affirmed,  with  costs.  The  oth- 
er Justices  concurred. 


BOARD  OF  SDP'RS  OF  ALCONA  OOUNTT 

V.  POWERS,  Auditor  General,  et  al. 
(Supreme  Conrt  of  Michigan.     Dec.  14,  1004.) 

TAXES— DELINQUKNT  I.ANDB— STATE  LANDS— DK- 
TKBUIKATION  BT  PBOPEB  OFTICEBS— CEBTIFI- 
CATE— 8  nmCIENOT— CONCLUSIVENESS. 

1.  The  determination  by  the  Auditor  General 
tliat  lands  are  delinquent  for  taxes  for  any  five 
years,  that  they  have  been  sold  to  the  state  for 
taxes  of  one  or  more  of  the  years,  that  no  ap- 
plication has  been  made  to  redeem  or  purchase 
them,  and  that  no  suit  is  pending  to  set  aside 
the  taxes,  is  not  essential  to  vest  the  title  of 
lands  so  situated  in  the  state,  as  provided  by 
Pub.  Acts  1899,  p.  150,  No.  107,  |  127:  the 
section  being  silent  as  to  any  determination  of 
these  facts  by  the  Auditor,  though  he  must,  in 
a  sense,  determine  them  when  the  list  of  such 
lands  is  made. 

2.  The  Auditor  General  and  the  Land  Com- 
missioner appointed  an  examiner  as  provided 
by  Pub.  Acts  1809,  p.  150,  No.  107,  i  127,  to 
ascertain  the  value,  etc.,  of  lands  delinquent  for 
taxes  as  therein  provided.  They  furnished  the 
examiner  with  a  list  of  lands,  showing  that 
the  Auditor  General  had  selected  the  lands  that 
were  to  be  considered.  Held,  that  the  appoint- 
ment was  authorized,  though  the  Auditor  had 
omitted  to  previously  make  a  formal  determina- 
tion of  the  lands  that  were  delinquent  for  tax- 
es, etc. 

S.  A  list  of  lands  delinquent  for  taxes,  within 
Pub.  Acts  1809,  p.  150,  No.  107,  §  127,  was 
made  on  sheets.  The  Auditor  General  and  Land 
Commissioner  signed  their  certificate  of  deteiv 
mination  required  by  the  act  on  the  outside 
sheet  of  the  li»t  of  lands,  which  was  treated  aa 
the  cover  to  the  list  The  certificate  was  in- 
tended to  relate  to  all  the  lands  described. 
Beld,  that  when  the  list  was  filed  in  the  Audi- 
tor General'!)  office  the  provisions  of  the  section 
declaring  that  the  determination  of  the  Auditor 
General  and  Land  Commissioner  shall  be  re- 
corded in  a  book  to  be  kept  in  the  Auditor's 
office  for  that  purpose  was  sufficiently  com- 
plied with. 

4.  Pub.  Acts  1899,  p.  150,  No.  107,  S  127, 
relates  to  the  vesting  of  lands  delinquent  for 
taxes  in  the  state,  and  declares  that  the  deter- 
mination of  the  Auditor  General  and  Land 
Commissioner  shall  show  a  description  of  the 
lands,  the  years  for  which  they  have  been  re- 
turned as  delinquent,  the  time  bid  off  to  the 
state,  whether  the  lands  are  occupied,  and 
whether  any  suit  is  pending  to  set  aside  this  tax- 
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es.  The  list  of  delinquent  lands  was  on  sheets, 
and  the  determination  of  the  officers  was  ap- 
pended thereto  in  a  certificate  reciting  that  they 
had  determined  that  the  description  of  lands 
was  the  description  entered  on  the  preceding 
pages,  the  years  for  which  the  lands  nad  been 
returned  delinquent  for  taxes,  the  time  that  the 
lands  were  bid  oS  to  the  state,  and  the  taxes  for 
which  the  bid  was  made,  the  facts  as  to  whether 
the  lands  were  occupied,  and  whether  any  suit 
to  set  aside  the  taxes  was  pending.  Held,  that 
the  certificate  was  sufScient  if  the  sheets  con- 
tained the  facts  as  to  the  years  for  which  the 
lands  were  delinquent,  and  the  tim'e  the  same 
had  been  sold  to  the  state,  and  the  omission  in 
the  sheets  to  state  such  facts  was  a  clerical  er- 
ror which  did  not  aSect  the  determination. 

fi.  The  finding  by  the  Aaditor  General  and 
Land  Commissioner  that  no  suits  are  pending 
to  set  aside  taxes  on  lands  returned  as  delin- 
qnent  and  purchased  by  the  state  is  conclusiTe. 

Mandamus  by  the  board  of  superrisors  of 
Alcona  county  against  Perry  F.  Powers, 
Auditor  Oeneral,  and  Edwin  A.  Wlldey,  Com- 
missioner of  the  State  Land  Office.  Writ  de- 
nied. 

See  98  N.  W.  975. 

Jobn  H.  KUlmaster  (Henry  K.  Oustln  and 
De  Vere  Hall,  of  counsel),  for  relator. 
Cbarles  A.  Blair,  Atty.  Oen.  (Cbarles  W.  Mc- 
Olll  and  B.  Stenberg,  of  counsel),  for  respond- 
ents. 


HOOKER,  J.  The  board  of  supervisors  of 
Alcona  county  filed  the  petition  in  this  case, 
asking  a  mandamus  to  restrain  the  Auditor 
General  and  Commissioner  of  the  State  Land 
Office  from  conveying  00,000  acres  of  land 
in  that  county  under  the  provisions  of  the 
state  tax  homestead  law,  and  to  treat  it  as 
subject  to  purchase  under  the  general  rule 
applicable  to  such  lands.  A  deed  to  the  state 
of  a  portion  of  these  lands  had  been  made 
by  the  Auditor  General,  and  the  petition  al- 
leges an  intention  to  convey  the  remainder. 

This  action  was  taken  under  the  following 
provisions  of  the  general  tax  law: 

"Lands  delinquent  for  taxes  for  any  five 
years,  where  said  lands  have  been  sold  and 
bid  oCT  to  the  state,  for  the  taxes  of  one  or 
more  of  the  said  years,  and  then  so  held,  and 
no  application  having  been  made  to  pay,  pur- 
chase or  redeem  the  said  lands  for  said  tax- 
es, and  no  action  pending  to  set  aside  such 
taxes  or  to  remove  the  cloud  occasioned  there- 
by, shall,  within  the  meaning  of  this  act, 
be  deemed  abandoned  lands,  unless  such 
lands  are  actually  occupied  by  the  person 
having  the  record  title  thereto.  Any  lands  de- 
linquent for  taxes  for  a  period  of  five  or  more 
years,  and  said  lands  having  been  sold  and 
bid  in  by  the  state  and  held  by  the  state  for 
the  taxes  of  any  of  said  years,  and  no  ap- 
plication having  been  made  to  pay,  redeem 
or  purchase  the  same,  and  no  suit  pending  to 
set  aside  said  taxes  or  remove  the  cloud 
from  the  title  occasioned  thereby,  shall  be 
subject  to  the  provisions  of  this  section. 
Whenever  it  shall  appear  by  the  records  in 
the  Auditor  General's  office  that  any  lands 
are  delinquent  for  taxes  for  five  years  or 


more  and  that  said  lands  have  been  bid  off 
to  the  state  one  or  more  times  by  reason  of 
such  delinquent  taxes,  and  that  the  time  of 
redemption  of  such  sale  or  sales  has  expired, 
and  that  no  application  has  been  made  to 
pay,  to  redeem  or  purchase  the  same,  and  it 
sliall  appear  that  no  action  is  pending  in  the 
circuit  court  of  the  county  where  said  lands 
are  situated  to  set  aside  the  taxes  or  remove 
the  cloud  on  the  title  occasioned  thereby,  the 
title  to  the  state  shall  be  deemed  absolute 
in  and  to  said  lands;  and  it  shall  be  the 
duty  of  the  Auditor  General  and  the  Commis- 
sioner of  the  State  Land  Office  to  cause  an 
examination  of  such  lands  to  be  made  as 
soon  as  practicable,  to  ascertain  their  value 
and  If  abandoned.  Upon  the  examiner  filing 
a  certificate  as  to  said  examination  and  the 
occupancy  of  said  premises,  and  the  certifi- 
cate of  the  county  clerk  of  the  county  where 
said  lands  are  situated,  in  the  office  of  the 
Auditor  General,  showing  that  no  suit  is 
pending  in  said  county  to  set  aside  any  of 
said  taxes  or  remove  the  cloud  occasioned 
thereby,  the  Auditor  General  and  the  Com- 
missioner of  the  State  Land  Office  shall  de- 
termine ^hat  lands  so  examined  come  with- 
in the  provisions  of  this  section,  and  record 
their  determinatlcm  tn  a  book  to  be  kept  iu 
the  office  of  the  Auditor  General  for  tliat  pur- 
pose. The  finding  and  determination  of  the 
Auditor  General  and  the  Commissioner  of 
the  State  Land  Office  will  show:  First,  a 
description  of  said  lands;  second,  the  years 
for  which  they  have  been  returned  delin- 
quent for  taxes;  third,  the  time  or  times  bid 
off  to  the  state,  and  the  taxes  for  which  said 
bid  was  made;  fourth,  whether  said  lands 
are  occupied  or  abandoned;  fifth,  whether  or 
not  any  suit  is  pending  in  the  county  where 
said  lands  are  situated  to  set  aside  the  tax- 
es, or  any  of  them,  or  to  remove  the  cloud 
occasioned  thereby.  The  determination  of 
the  Auditor  General  and  Commissioner  of  the 
State  Land  Office  in  that  regard  shall  be 
deemed  to  be  conclusive  as  to  the  facta  there- 
in stated,  unless  suit  is  Instituted  to  vacate 
the  same  within  six  months,  as  hereinafter 
provided.  Within  ninety  days  after  such  de- 
termination the  Auditor  General  shall  make 
a  transfer  by  deed  of  all  lands  so  determined 
by  the  Auditor  General  and  said  Commission- 
er of  the  State  Land  Office  to  come  within 
the  provisions  of  this  section  to  the  state 
of  Michigan  as  to  an  individual,  as  provided 
In  section  seventy-two  of  this  act  so  far  as 
said  section  is  applicable.  Said  deed  or  deeds 
shall  be  delivered  to  the  Commissioner  of  the 
State  Land  Office,  who,  after  having  said 
deed  or  deeds  recorded  In  the  register  of  deeds' 
office,  of  the  county  where  the  lands  are  sit- 
uated, shall  file  the  same  in  his  office.  Upon 
the  execution  and  delivery  of  said  deed  or 
deeds  to  the  Commissioner  of  the  State  Land 
Office,  said  commissioner  shall  bold  said 
lands  as  state  tax  lands,  subject  to  the  provi- 
sions hereinafter  contained.  And  no  suit 
shall  be  instituted  to  vacate,  set  aside  or  an- 
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nul  the  said  determination  of  the  said  Au- 
ditor General  and  the  Commissioner  of  the 
Stnte  I«nd  Office  made  as  aforesaid  unless 
instituted  within  six  months  after  the  deter- 
mination aforesaid.  Any  person  desiring  to 
file  a  bill  or  institute  a  suit  to  vacate  the 
flndlugs  of  the  Auditor  General  and  Commis- 
sioner of  the  State  Land  Office,  as  provided 
in  this  section,  shall  first  pay  to  the  Auditor 
General  all  delinquent  taxes  returned  to  the 
Auditor  General  on  the  lands  in  question, 
together  with  all  Intei-ests,  costs,  and  char- 
ges, and  shall  purchase  and  pay  for  all  bids 
and  titles  held  by  the  state  to  such  lands  by 
paying  therefor  the  amount  bid  by  the  state 
and  all  interest  and  legal  charges  thereon,  as 
provided  In  section  eighty-four  of  this  act. 
Tlie  money  so  received  by  the  Auditor  Gen- 
eral shall  be  paid  Into  the  general  fund  of 
the  state,  and  In  case  the  determination  of 
the  Auditor  General  and  Commissioner  -of 
the  State  I^nd  Office  should  be  set  aside  and 
held  for  naught,  and  the  taxes,  or  any  por- 
tion thereof,  shall  be  adjudged  invalid  for 
any  of  the  reasons  set  forth  in  section  sev- 
enty-six of  this  apt,  then  in  such  case  the 
Auditor  General  shall  return  to  the  person 
entitled  thereto  such  taxes,  or  any  portion 
thereof,  as  shall  be  so  adjudged  invalid  for 
the  reasons  aforesaid,  and  In  case  the  title 
Is  held  valid  the  money  so  received  shall  be 
divided  between  the  state,  county  and  town- 
ship pro  rata  according  to  the  taxes  paid,  the 
same  as  in  other  cases.  Any  suit  instituted 
for  the  purpose  of  setting  aside  the  deter- 
mination aforesaid  may  be  commenced  in  the 
circuit  court  of  the  county  of  Ingham.  It  is 
hereby  made  the  duty  of  the  county  clerks 
of  the  several  counties  of  this  state,  on  in- 
quiries by  the  Auditor  General,  to  furnish  to 
said  Auditor  General  a  certificate  showing 
whether  or  not  any  such  suit  Is  pending  In 
the  circuit  court  of  the  counties,  as  above  re- 
ferred to,  relating  to  any  lands  described 
and  referred  to  in  the  inquiry  of  the  Auditor 
General."  Section  127,  Act  No.  107,  p.  150, 
Pub.  Acts  1899. 

"Sea  130.  All  taxes  charged  against  such 
lands  in  the  office  of  the  Auditor  General  at 
the  time  they  are  deeded  to  the  state  shall 
be  cancelled,  but  no  part  of  such  taxes  due 
to  the  township  or  county  shall  be  charged  to 
the  state,  but  the  state,  county  and  town- 
ship respectively  shall  bear  the  share  of  loss 
on  such  taxes  that  properly  belongs  to  each." 
Pub.  Acts  1899,  p.  153,  No.  107. 

Section  131  (page  154)  provides  that  all 
sucb  lands  shall  be  held  by  the  commission- 
er, subject  to  entry  as  homestead  lands,  un- 
less withheld  and  reserved  for  sale  In  a  man- 
ner pointed  out  therein. 

Acting  under  the  provisions  mentioned,  the 
Andltor  General  and  commissioner  selected 
one  Chapln  to  examine  the  lands  in  question, 
whlcb  he  did,  availing  himself  of  the  services 
and  knowledge  of  one  Mr.  Chappel,  who  was 
county  surveyor  of  Alcona  county  at  the 
time.    They  furnished  Chapln  with  a  list  of 


the  lands,  and  with  blanks  with  ruled  spaces 
for  tabulating  the  descriptions  and  notes  of 
the  facts  required  to  appear  In  the  examin- 
ers' reports;  and  on  August  13,  1902,  Chapln 
made  the  report  following,  which  was  In 
writing,  and  appears  on  one  or  more  of  the 
sheets  or  folios  mentioned:    It  Is  as  follows: 

"Lansing,  Mlcb.,  Aug.  13,  1902.  I  hereby 
certify  that  I  have  examined  the  lands  de- 
scribed In  the  within  statement  and  that  the 
facts  stated  therein  as  to  the  occupancy  or 
abandonment  of  said  lands  and  as  to  their 
value  and  all  o'ther  facts  stated  therein  as  to 
the  character  of  said  lands  and  the  improve- 
ments or  timber  thereon  are  true  of  my  own 
knowledge.  I  further  certify  that  the  with- 
in statement  as  to  the  title  to  said  lands  Is 
made  from  the  best  Information  I  could  pro- 
cure from  the  occupants  (where  said  lands 
were  occupied)  or  from  inquiries  in  the 
vicinity.    O.  T.  Chapln,  Examiner." 

Thereupon  these  folios  were  sent  to  the 
county  clerk  of  Alcona  county,  who  append- 
ed his  certificate  as  follows,  viz.: 

"HarrlsvIUe,  Mich.,  Sept.  17,  1902.  I. 
George  Rutson,  county  clerk  of  the  county 
of  Alcona,  hereby  certify  that  I  have  exam- 
ined the  record  and  files  In  my  office  and 
find  that  no  action  is  pending  to  set  aside 
any  taxes  against  any  of  the  land  described 
herein  or  to  remove  the  cloud  occasioned  by 
any  of  said  taxes  or  by  any  sale  therefor. 

"In  testimony  whereof,  I  have  hereunto  af- 
fixed my  signature  and  the  seal  of  the  circuit 
court  for  said  county.  George  Rutson,  Coun- 
ty Clerk  of  Alcona  County." 

The  Auditor  General  indorsed  a  certificate 
of  which  the  following  is  a  copy: 

"State  of  Michigan.  Auditor  General's  De- 
partment. Lansing,  Sept  23,  1902.  I  here- 
by certify  that  the  lands  herein  described 
are  delinquent  for  taxes  for  five  or  more 
years,  as  appears  by  the  within  statement 
and  that  said  lands  fiave  been  sold  and  bid 
off  to  the  state  for  the  taxes  of  one  or  more 
of  the  said  years,  as  appears  by  said  state- 
ment and  are  now  so  held,  and  that  no  appli- 
cation has  been  made  to  pay  said  taxes  or 
to  purchase  or  redeem  said  lands  from  sale 
for  said  taxes.  I  further  certify  that  the 
time  of  redemption  from  the  sale  or  sales 
shown  In  the  within  statement  has  expired  as 
to  all  such  sales  except  such  sales  as  were 

made  for  the  taxes  of in  the  year 

19 — .    Perry  F.  Powers,  Auditor  General." 

On  September  23,  1902,  the  Auditor  Gen- 
eral and  Land  Commissioner  appended  the 
following  determination,  viz.: 

"State  of  Michigan.  Lansing,  Sept  23, 
1902.  We  hereby  certify  that  we  have  caus- 
ed an  examination  to  be  made  of  the  within 
described  lands  by  C.  F.  Chapln,  to  ascertain 
their  value  and  If  abandoned,  and  that  said 
examiner  has  filed  in  the  office  of  the  Auditor 
General  a  certificate  as  to  said  examination 
and  the  occupancy  of  said  premises,  and  the 
certificate  of  the  county  clerk  of  the  county 
where  said  lands  were  situated,  showing  that 
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no  suit  Is  pending  in  said  county  to  set  aside 
any  of  said  taxes  or  remove  the  cloud  occa- 
sioned thereby. 

"We  further  certify  that  having  examined 
and  duly  considered  the  report  of  said  exam- 
iner, the  certificate  of  said  county  clerk  and 
/  the  records  of  the  Auditor  General's  depart- 
ment, we  have  determined  that  said  lends 
herein  described  come  within  the  provisions 
of  section  127  of  Act  206  [page  406],  of  the 
Public  Acts  of  1893,  as  amended  by  Act  107 
[page  150]  of  the  Public  Acts  of  1896. 

"We  hereby  find  and  determine  that  the 
descriptions  of  land  included  in  this  determi- 
nation (being  the  descriptions  entered  on  the 
preceding  pages  of  this  sheet)  the  years  for 
which  said  lands  have  been  returned  delin- 
quent for  taxes,  the  time  or  times  that  said 
lands  were  bid  off  to  the  state  and  the  taxes 
for  which  said  bid  or  bids  was  or  were  made, 
the  facts  as  to  whether  said  lands  are  occu- 
pied or  abandoned  and  whether  or  not  any 
suit  is  pending  In  the  county  where  said 
lands  are  situated  to  set  aside  the  taxes  or 
any  of  them  or  to  remove  the  cloud  occasion- 
ed thereby,  are  as  appear  in  the  statement 
to  which  this  certificate  is  affixed. 

"Perry  F.  Powers, 

"Auditor  General. 
"Edwin  A.  Wlldey, 
"Commissioner  of  State  Land  Office." 

And  later  the  following  formal  order  of 
withdrawal  of  the  land  was  made: 

"Lansing,  Michigan,  January  19,  1903.  By 
virtue  of  the  authority  conferred  upon  us  by 
Act  No.  141  [page  187]  of  the  Public  Acts  of 
Michigan  for  the  year  1901,  we  do  hereby' 
withdraw  from  homestead  entry  the  fore- 
going list  of  lands  recently  deeded  to  the 
state  of  Michigan  by  the  Auditor  General  un- 
der the  provisions  of  Act  No.  206  [page  854] 
of  the  Public  Acts  of  Michigan  for  the  year 
1893.  and  acts  amendatory  thereto.  Perry. 
F.  Powers,  Auditor  General.  Edwin  A.  Wll- 
dey, Commissioner  of  the  State  Land  Office." 

The  relator's  petition  was  verified  on 
March  4,  1903,  and  subsequently  filed  in  this 
court.  An  Issue  was  framed  upon  certain 
questions  of  fact,  reserving  the  question  of 
materiality.  The  Issue  was  sent  to  the  cir- 
cuit court  for  the  county  of  Ingham,  and  is 
returned  to  us  with  a  stipulation  as  to  some 
of  the  questions  and  findings  by  the  circuit 
Judge  upon  others.  The  relator  has  dis- 
cussed the  case  under  the  following  four 
heads:'  "(1)  The  determination  of  the  Au- 
ditor General  made  on  the  23d  day  of  Sep- 
tember, 1902,  being  Exhibit  B  of  the  peti- 
tion, does  not  show  that  no  actions  wore 
pending  In  the  circuit  court  to  set  aside  the 
taxes,  or  remove  the  cloud  on  the  title  oc- 
casioned thereby.  Does  not  show  that  the 
lands  are  delinquent  for  five  or  more  years, 
or  that  they  had  been  bid  oft  to  the  state 
one  or  more  times  by  reason  of  such  delin- 
quent taxes.  (2)  The  determination  of  the 
Auditor  General  and  Commissioner  of  Land 
Office,  made  on  the  23d  day  of  September, 


1903,  being  Exhibit  F  of  the  petition,  does  not 
show  the  years  for  which  the  lands  were  re- 
turned delinquent  for  taxes,  or  the  time  or 
times  bid  oft  to  the  state,  or  the  taxes  for 
which  such  bid  or  bids  were  made.  (3)  The 
determination  of  the  Auditor  General  and 
Commissioner  of  Land  Office,  last  al>ove, 
was  not  reported  in  an  book  kept  in  the 
office  of  the  former  for  that  purpose,  within 
the  contemplation  of  said  section  127.  (4) 
The  examination  made  by  Examiner  Cha- 
pin  was  before  any  action  was  taken  look- 
ing to  the  transfer  of  said  lands  from  the 
state  tax  to  the  homestead  tax  list,  and  his 
certificate,  made  on  the  13th  day  of  Angus;, 
1902  (being  Exhibit  D  of  the  petition),  re- 
fers to  conditions  of  a  time  other  than  re- 
quired by  said  section  127."  His  counsel 
take  the  position  tliat  the  first,  and  a  ja- 
ilsdlctlonal  act,  Is  a  determination  by  the 
Auditor  General,  of  the  list  of  lands  to  be 
submitted  to  himself  and  the  Land  Com- 
missioner, which  determination,  it  is  said, 
must  be  in  writing,  and  show  the  following 
facts  to  be  of  record  in  the  Auditor's  office: 
(a)  The  descriptions;  (b)  delinquency  for  five 
years;  (c)  bid  in  by  state'  and  held  for  the 
taxes  of  one  or  more  of  said  years;  (d)  that 
no  application  has  been  made  to  redeem  or 
purchase  them;  (e)  that  no  suit  is  pending, 
etc. 

As  appears  from  the  foregoing  quotation 
of  said  section  127,  lands  possessing  the 
aforesaid  requisites  are  made  subject  ta 
the  provisions  of  said  section,  which  pro- 
vides further  that,  whenever  the  first  four 
of  these  appear  from  the  records  of  the 
Auditor  General's  office  (the  other  require- 
ment is  that  if  it  shall  appear  that  no  ac- 
tion is  pending,  etc.),  the  title  of  the  state 
to  the  land  shall  be  deemed  absolute.  The 
section  is  silent  as  to  any  determination  In 
writing  of  these  facts  by  the  Auditor.  Man- 
ifestly he  must,  in  a  sense,  determine  them 
when  the  list  is  made.  Said  determination 
is  not  essential  to  make  the  title  absolute 
in  the  state.  If  the  statute  makes  any 
change  In  the  title,  it  is  by  operation  of  law. 
At  one  stage  of  the  proceedings  the  Auditor 
did  make  a  certificate  of  these  facts,  and  we 
understand  that  there  is  no  dispute  over  the 
existence  of  these  records  In  the  Auditor's 
office  at  the  time  these  proceedings  were 
begun,  unless  It  be  with  relation  to  the  pen- 
dency of  suits,  which,  in  our  view  of  the 
case,  could  not  conclusively  appear  there, 
as  such  proceedings  are  subject  to  discon- 
tinuance at  any  moment,  even  If  reported 
to  the  Auditor.  This  disposes  of  the  first 
question  raised. 

Our  conclusion  as  to  the  first  proposition 
practically  determines  the  fourth,  the  point 
to  which  seems  to  be  that  the  appointment 
of  an  examiner  was  not  authorized,  because 
of  the  omission  of  the  Auditor  General  to 
previously  make  a  formal  determination  re- 
garding the  list  submitted  to  the  examiner. 
The   examiner   was   appointed  by  the   two 
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officers,  and  by  them  fumlsbed  with  a  llat 
of  the  lands,  showing  that  the  Auditor  Oen- 
eral  had  selected  the  lands  to  be  considered, 
which.  In  the  nature  of  things,  must  haye 
been  so. 

The  third  relates  to  the  record  of  deter- 
mination In  a  book.  Whatever  final  deter- 
mination of  facts  the  law  requires  Is  record- 
ed only  In  the  folios.  Of  this  It  Is  sufficient 
to  say  that  the  finding  of  the  circuit  Judge 
sbows  that  upon  the  return  of  the  sheets 
(folios)  the  Auditor  and  Commissioner  sign- 
ed the  certificates  (of  determination)  on  the 
outside  sheet  of  the  roll  of  lands,  and  such 
outside  sheet  was  In  all  respects  treated  as 
the  cover  to  said  roll,  and  said  certificate 
was  intended  to  and  did  relate  to  all  of  the 
lands  described  therein.  We  think  that, 
when  this  was  filed  in  the  office  of  the  Au- 
ditor, it  was  a  substantial  compliance  with 
the  regnirement 

The  second  point  relates  to  the  determina- 
tion. It  will  be  seen  that  the  statute  pro- 
vides wliat  such  determination  shall  show 
certain  facts  nnder  five  beads.  Of  these^ 
all  but  the  second  and  third  are  clearly  in- 
cluded. The  second  calls  for  a  statement 
of  the  years  for  which  the  respective  lands 
have  been  returned  delinquent  The  third 
calls  for  the  time  or  times  the  land  has  been 
bid  off  to  the  state,  and  the  taxes  for  which 
the  bid  was  made.  The  record  shows  a 
proper  certificate  in  form,  and  it  would  be 
a  complete  compliance  had  the  folios  con- 
tained these  facts.  The  certificate  of  the 
Auditor  does  show  that  tbe  lands  were  de- 
linquent for  more  than  five  years,  and  that 
the  lands  had  been  bid  off  by  the  state  for 
taxes  of  one  or  more  of  said  years';  that 
they  were  so  held,  and  no  application  to 
purchase  or  redeem  bad  been  made.  Ap- 
parently it  was  expected  that  the  folio 
wonld  contain  the  specific  information  wbich 
was  admittedly  matter  of  record.  This  was 
evidently  a  clerical  omission,  and  one  which 
could  have  had  no  effect  upon  the  determina- 
tion, and  may  properly  be  disregarded,  even 
if  we  may  not  say  that  the  entire  require- 
ment is  directory,  which  we  do  not  decide. 

Counsel  discuss  another  question;  e.  g., 
that  the  examiner  did  not  faithfully  per- 
form his  duties  as  to  some  of  the  land;  (2) 
that  suits  were  actually  pending  as  to  some 
parcels.  A  somewhat  full  consideration  was 
given  this  statute  in  the  case  of  9emer  t. 
Land  Commissioner,  95  N.  W.  732,  where  it 
was  held  that  tbe  finding  of  facts  by  tbe 
commlsBloner  was  final,  and  tbe  same  rule 
should  be  applied  here.  Again,  it  must  be 
assumed  that  these  lands  belonged  to  tbe 
state,  and  no  one  seems  to  question  it.  The 
coonty  intervenes  upon  the  assumption  that 
It  has  some  interest  in  the  nature  of  vested 
rights  as  against  the  state,  temporary  at 
least,  under  existing  laws,  and  may  there- 
fore resort  to  legal  proceedings  to  compel 
the  state  officers  to  conform  to  the  strict 
rcqnirements  of  the  law  in  their  disposition 


of  its  land.  The  county  is  no  more  than  an 
agency  of  the  state  governmept,  and  it  may 
be  open  to  serious  question  whether  it  has 
any  duty  of  supervision  of  state  affairs,  ex- 
cept as  specially  conferred;  but,  however 
that  may  be,  tbe  record  in  this  case  falls 
to  show  that  it,  as  a  county;  has  a  strict 
legal  right  to  the  relief  it  asks,  which  Jus- 
tice requires  should  be  vindicated. 

It  is  dear  that  in  all  particulars  save  one, 
perhaps,  the  conditions  exist  which  the  stat- 
ute makes  necessary  to  the  setting  aside  of 
these  state  lands  for  future  private  sale  at 
such  prices  as  the  Auditor  General  and  0dm- 
misBloner  fix,  when  it  Is  deemed  best  to 
again  place  them  upon  the  market.  The 
only  exception  is  the  lands  open  to  the  ques- 
tion of  pendency  of  suits.  As  to  these,  the 
answer  signifies  an  intention  not  to  include 
such  lands,  if  there  be  any,  and  action  is 
therefore  unnecessary,  if  it  be  competent, 
so  far  as  such  lands  are  concerned.  That  be- 
ing true,  we  think  the  writ  should  not  issue, 
and  it  will  be  denied.  The  other  Justices 
concurred. 


SMITH  V.  BATON  TP.  et  al. 
(Supreme  Court  of  Michigan.     Dec.  14,  1904.) 

SCRTAOX      WATERS— DIVEBSIOn      BY      HIQHWAT 
COUUISSIONERS — INJUNCTION. 

1.  Township  road  officials  have  no  right  to  di- 
vert the  natural  course  of  surface  water  so  as 
to  impose  on  the  land  of  one  person  the  servi- 
tude which  naturally  belongs  on  the  land  of  an- 
other. 

2.  Where  township  officials  wrongfully  divert- 
ed surface  water  on  plaintiff's  land  on  Jnlj 
20th,  it  was  no  defense  to  an  injunction  proceed- 
ing brought  September  20th  that  defendants  did 
not  intend  to  leave  the  water  on  plaintiSTs  land, 
but  to  carry  it  fiirther  along  in  a  public  sewer, 
as  complainant  coald  not  be  expected  to  delay 
longer. 

Appeal  from  Circuit  Court,  Eaton  County, 
in  Chancery;   Olement  Smith,  Judge. 

BUI  by  Bdgar  M.  Smith  against  the  town- 
ship of  Eaton  and  others,  highway  commis- 
sioners, to  enjoin  the  diversion  of  water  on 
plaintiff's  land.  From  a  decree  for  com- 
plainant, defendants  appeal.  Modified  and 
affirmed. 

J.  M.  &  J.  L.  Powers  (Frank  A.  Dean,  of 
counsel),  for  appellants.  J.  M.  C.  Smith  and 
Oarry  C.  Fox,  for  appellee. 

CARPENTER,  J.  Complainant  and  de- 
fendant Puffenberger  are  adjacent  owners  of 
land  in  Eaton  county.  Complainant's  land 
lies  to  the  north  of  Puffenberger's  land,  said 
tracts  being  separated  by  an  east  and  west 
highway.  Lying  east  of  Puffenberger's  land, 
and  separated  therefrom  by  a  north  and 
south  highway,  is  a  tract  of  land  belonging 
to  one  Glbbs.  The  natural  slope  of  this  last 
tract  is  towards  the  west,  and  therefore  ail 
the  surface  water  from  said  Glbbs'  land  is 

f  1.  See  Highways,  vol.  26,  Cent.  Dig.  ((  374,  37S. 
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carried  down  onto  the  highway,  and  for- 
merly, through  a  sluice  under  the  north  and 
south  highway,  upon  and  over  Puffeuberger's 
land.  Ikying  to  the  north  of  this  sluice,  and 
between  It  and  complainant's  land,  is  a  nat- 
ural rise  in  tbe  surface.  This  rise  extends 
across  the  north  and  south  highway,  and 
thereby  confines  the  surface  water  from 
Gibbs'  land  to  the  highway  and  PufFenber- 
ger's  laud.  Said  sluice  across  the  highway 
became  closed,  and  quantities  of  water  ac- 
cumulated along  the  highway,  and  flowed 
across  it  and  onto  Puffenberger's  land;  The 
township  officers,  defendants  herein,  in  order 
tp  relieve  this  condition,  turnpiked  said  north 
and  south  highway,  and  made  a  ditch  along 
the  east  side  of  said  turnpike.  By  means 
of  this  ditch  said  water  passed  through  the 
divide;  it  then  passed  through  a  sluice  un- 
der said  highway,  across  the  northeast  cor- 
ner of  Puffenberger's  land,  and,  through  an- 
other sluice  under  the  east  and  west  high- 
way (as  more  clearly  shown  by  the  follow- 
ing diagram  which  is  substantially  accurate), 
It  flowed  onto  complainant's  land. 


highway,  public  anthoritlefl  have  a  right  to 
divert  ,the  natural  course  of  surface  water 
so  as  to  impose  upon  the  land  of  one  person 
the  servitude  which  naturally  belongs  upon 
the  land  of  another.  This  question  Is  sd- 
Ewered  in  the  negative  by  our  own  decisions. 
See  Cubit  v.  O'Dett,  51  Mich.  347,  16  N.  W. 
079;  Breen  v.  Hyde,  130  Mich.  2,  88  N.  W. 
732. 

It  Is  contended  that  It  was  defendants' 
plan  and  purpose  not  to  leave  this  water  on 
complainant's  land,  but  to  carry  It  farther 
along  into  a  public  sewer  called  "Beaver 
Dam  Drain."  If  that  was  their  purpose,  the 
record  shows  no  sufficient  excuse  for  so  long 
a  delay — from  July  20  to  September  20,  1902 
— in  executing  it.  As  the  learned  trial  Judge 
said,  "The  complainant  was  as  patient  as 
could  have  been  expected,  and  waited  as 
long  for  them  to  proceed  with  the  contem- 
plated highway  Improvement  as  in  reason 
could  have  been  asked." 

It  Is  also  urged' that  tbe  water  which  was 
cast  and  which  would  have  been  cast  upon 
complainant's  land  was  ao  inconsiderable  in 
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After  complainant  bad  suffered  from  tlila 
nuisance  from  July  20  to  September  29.  1902, 
he  filled  said  ditch,  and  commenced  this  suit, 
seeking  to  enjoin  the  diversion  of  said  water 
from  Glbbs'  land  onto  his  own.  From  a  de- 
cree for  complainant,  defendants  appeal  to 
this  conrt. 

Tbe  principal  question  In  controversy  is 
whether,   for  the  purpose  of  Improving   a 


quantity  that  he  was  not  entitled  to  an  In- 
junction. We  think  otherwise.  We  think 
the  water  was  sufficient  in  quantity  to  oc- 
casion serious  Injury,  and  that  complainant 
was  entitled  to  an  injunction.  See  Bniggink 
v.  Thomas,  125  Mich.  9,  88  N.  W.  1018:  Da- 
vis V.  Township  of  Frankenliist,  118  Mich. 
494,  76  N.  W.  1045. 
It  is  also  urged  that  the  decree  appealed 
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from  ia  so  broad  that  defendants  are  en- 
joined from  making  certain  proper  tiigbway 
improTements,  thougli  tlie  same  will  not 
have  tbe  effect  of  casting  -water  upon  com- 
plainant's land.  It  is  doubtful  If  tbe  decree 
Is  susceptible  of  this  construction.  If  it  is, 
it  goes  too  far,  and  farther  than  the  parties 
contemplated  or  the  trial  court  intended.  To 
avoid  all  possibility  of  misunderstanding, 
we  will,  in  afllrmlng  the  decree,  so  modify  it 
titat  it  will  not  be  open  to  the  objection  in 
question.  . 

As  so  modified,  the  decree  will  be  affirmed, 
with  costs  of  this  court  Tbe  other  Justices 
concurred. 


CULVER  T.  SOUTH  HAVEN  A  B.  K.  CO. 
(Supreme  Court  of  Michigan.     Dec.  14,  1904.) 

BAILBOAO  COMPAIIIES— CONDITION  OT  TBACK— 
DCTlEa  TO  EUPLOT&I — NEGLIGENCE— BKCOV- 
EKT  ON  GBOUND  NOT  PLEADED — TESTIMONT 
AT  rOKUEB  TBIAIi— CONDUCT   OF  COUNSEL. 

1.  Where  counsel  for  both  parties  are  guilty 
of  misconduct,  reversal  will  not  be  granted  for 
the  misconduct  of  one  of  them. 

2.  Where,  for  the  pnrxM>se  of  contradicting 
plaintiff,  the  court  reporter  is  sworn,  and  tea- 
tifiea  as  to  plaintiff's  answers  to  two  ques- 
tions on  a  former  trial,  using  an  abstract  from 
his  notes  to  refresh  his  recollection,  it  is  not 
competent  for  plaintiff  to  then  read  to  the 
jury  the  entire  lUMtract  of  his  testimony  on  the 
former  trial. 

3.  Where  the  declaration  in  an  action  for  in- 
jury to  a  brakeman  complains  only  of  a  defect 
in  the  track,  the  charge  is  erroneous  in  author- 
izing a  recovery  for  a  defect  in  the  coupler. 

4.  An  instruction,  in  an  action  for  mjury  to 
a  brakeman  from  his  foot  l>eing  caught  between 
a  bolt  and  a  spike  in  the  track,  that  it  was  de- 
fendant's duty  to  keep  the  space  between  the 
rails  in  a  reasonably  safe  condition  for  the  use 
of  its  employes,  is  erroneous ;  the  company 
not  having  the  absolute  duty  to  keep  its  tracks 
in  a  reasonably  safe  condition,  but  hieing  requir- 
ed only  to  exercise  reasonable  watchfulness  and 
rare  in  inspecting  its  tracks  and  in  keeping 
them  in  a  reasonably  safe  condition. 

Error  to  Circuit  Court,  Van  Buren  Connty ; 
John  R.  Carr,  Judge. 

Action  by  William  Culrer  against  the 
South  Haven  Sc  Eastern  Railroad  Company. 
Judgment  for  plaintUC.  Defendant  brings 
error.    Reversed.  • 

Samuel  H.  Kelley  (Edward  Maher,  of  coun- 
sel), for  appellant  T.  J.  Cavanaugh  and  L. 
A.  Tabor,  for  appellee. 

MOORE,  a  J.  The  plaintiff  sued  def«id- 
ant  to  recover  damages  received  by  him 
while  acting  as  a  brakeman.  He  recovered 
a  judgment  for  $15,000.  A  motion  was  made 
for  a  new  trial,  which  was  overruled.  No 
request  was  made  of  tbe  trial  jadge  tbat  he 
die  his  reasons  for  overruling  the  motion, 
and  none  were  filed.  The  case  is  brougbt 
here  by  defendant  by  writ  of  error. 

Counsel  for  defendant  contend:  (1)  The 
verdict  was  against  tbe  overwhelming  weight 
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of  the  evidence.  (2)  That  Culver  was  not  In 
the  exercise  of  ordinary  care,  being  guilty 
of  contributory  negligence.  (3)  Tliat  the  de- 
fendant did  not  receive  a  fair  trial,  owing  to 
misconduct  (4)  That  the  learned  trial  court 
erred  in  ruling  upon  evidence.  (6)  Tbat  the 
learned  trial  court  erred  in  charging  the  jury. 
We  will  consider  these  questions  In  tbe  order 
presented. 

1  and  2  may  be  considered  together.  Was 
the  verdict  overwhelmingly  against  the 
weight  of  evidence?  Can  we  say,  as  a  mat- 
ter of  law.  Culver  was  guilty  of  contribu- 
tory negligence?  Without  going  into  details, 
we  may  say  an  examination  of  the  record  sat- 
isfies us  the  plaintiff  presented  a  case  making 
it  the  duty  of  the  trial  Judge  to  submit  it  to 
a  jury  under  proper  instructions. 

3.  This  assignment  of  error  relates  to  the 
conduct  of  plaintiff's  counsel  during  tbe  tak- 
ing of  testimony  and  while  presenting  the 
case  to  the  jury.  We  have  no  hesitancy  in 
saying  that  if  tbe  conduct  of  Mr.  ^abor, 
about  which  complaint  Is  made,  was  the  only 
Improper  conduct  of  counsel,  we  should  re- 
verse the  case,  and  direct  a  new  trial.  Tbe 
misconduct,  however,  was  not  confined  to 
counsel  upon  one  sld&  We  do  not  feel  it 
our  duty  to  attempt  from  this  record  of 
nearly  300  pages  to  decide  who  of  tbe  coun- 
sel was  most  to  blame.  We  do  say  the  con- 
duct of  Mr.  Tabor  on  one  side  and  Mr.  Mayer 
on  the  other  was  such  as  ought  not  to  be 
permitted  in  any  court  of  record  anywhere. 
The  language  of  Justice  Shaudc  In  Railroad 
Co.  V.  Prltschau  (Ohio)  69  N.  E.  663,  Is  perti- 
nent here:  "If  it  be  assumed  that  the  or- 
derly administration  of  justice  is  not  to  be 
Insisted  upon,  and  that  the  truth  may,  by  ac- 
cident, be  evolved  from  such  scenes  as  were 
here  enacted,  it  la  sufficient  that  tbe  mis- 
conduct of  counsel  was  in  its  natural  effect 
prejudicial  to  the  rights  of  the  plaintiff  In 
error,  and  It  does  not  appear  from  tbe  record 
that  It  did  not  in  fact  result  in  such  preju- 
dice. An  examination  of  the  cases  cited  and 
others  justifies  the  conclusion  that  for  such 
misconduct  and  even  for  that  which  is  less 
flagrant,  judgments  are  always  reversed,  un- 
less it  Is  made  to  appear  that  its  natural  ef- 
fect has  been  averted  "by  court  or  counsel, 
or  both.  •  •  •  Throughout  the  record  a 
trial  judge,  personally  distinguished  for 
learning  and  probity,  appears  as  a  grieved 
observer  of  continued  improprieties  which  he 
thought  himself  ■  powerless  to  suppress.  It 
Is  entirely  clear  that  he  was  unable  to  end ' 
them  by  admonition  and  entreaty,  but  he  was 
clothed  with  ample  power  to  suppress  them 
inexorably.  The  county  In  which  he  sat  has 
the  complement  of  county  buildings.  •  •  • 
It  Is  much  more  Important  to  observe  that  the 
trial  Judge  should  not  have  permitted  such 
conduct  on  tbe  part  of  counsel  as  would  re- 
sult in  a  mistrial.  This  was  due  not  only 
to  the  parties  to  the  suit  but  to  the  public. 
•  •  •  The  observations  of  the  trial  judge 
from  time  to  time  show  that  be  had  an  In- 
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telllgent  appreciation  of  the  gravity  of  the 
offenses  which  were  cominltted  before  him.- 
Why  he  thought  it  less  important  to  suppress 
them' than  to  give  correct  Instructions  to  the 
jury  as  to  the  law  of  the  case  does  not  ap- 
pear." 

4.  Did  the  court  err  In  the  admission  of 
evidence?  As  a  rule,  he  did  not,  but  in  one 
instance  we  think  an  error  was  made,  which 
may  have  made  a  difference  with  the  final 
result  There  had  been  a  former  trial  of  the 
case,  in  which  Mr.  Culver  was  a  witness. 
For  the  purpose  of  contradicting  him  the 
court  reporter  was  sworn  as  a  witness,  and 
testified  as  to  the  answers  made  by  Mr.  Cul- 
ver on  the  former  trial  to  two  questions, 
using  an  abstract  taken  from  his  notes  to 
refresh  bis  recollection.  The  plaintiff  was 
then  allowed  to  read  to  the  jury  the  entire 
abstract  of  the  testimony  given  by  Mr.  Cul- 
ver on  the  former  trial.  We  do  not  think 
this  WAS  compet^it.  The  other  assignments 
of  error  in  relation  to  this  branch  of  the  case 
are  either  not  well  taken  or  are  not  at  all 
likely  to  occur  again. 

5.  Did  the  trial  judge  err  in  bis  charge  to 
the  Jury?  He  gave  all  of  defendant's  re- 
quests to  charge  which  It  was  proper  for  him 
to  give.  With  one  exception,  we  think  the 
remaining  portion  of  his  charge  was  a  cor- 
rect statement  of  the  law.  It  is  the  claim 
of  plaintiff,  and  so  stated  in  bis  declaration, 
that  Willie  attempting  to  couple  a  car  his  foot 
caught  between  a  bolt  which  projected 
through  the  rail  of  the  track  and  a  spike 
which  projected  up  from  the  railroad  tie, 
and  while  thus  caught  that  he  was  run  down 
by  the  car  and  severely  Injured.  Among,  oth- 
er things,  the  judge  charged  the  jury:  "You 
are  instructed  that  the  defendant  owed  It 
as  a  duty  to  the  plaintiff  as  a  brakeman  on 
the  road  to  keep  the  coupler  on  the  caboose 
of  the  train  on  which  he  was  directed  to  work 
in  a  reasonably  safe  condition  for  use,  and 
so  it  could  be  safely  coupled  onto  another  car 
at  any  time  when  necessary.  And  if  you 
find  that  at  the  time  plaintiff  was  injured 
It  was  broken,  or  out  of  repair  so  it  could  not 
be  safely  used  or  coupled  onto  another  car, 
and  plaintiff  was  so. Informed  by  the  con- 
ductor; and  because  of  its  being  so  broken 
or  out  of  repair  the  conductor  directed  the 
plaintiff  to  go  to  the  car  then  being  backed 
up  to  be  coupled  onto  the  caboose,  but  that 
the  coupler  on  that  car  was  not  so  construct- 
ed that  It  could  be  coupled  onto  the  ca- 
boose from  its  sides,  but  was  so  constructed, 
that.  In  order  to  open  It,  plaintiff  was  obliged 
to  go  In  front  of  It,  between  that  car  and 
the  caboo.^e,  and  while  there  in  the  discharge 
of  his  duty,  and  while  in  the  exercise  of  or^ 
dlnary  care  and  prudence,  was  Injured  by  be- 
ing run  over — then  the  plaintiff  Is  entitled  to 
recover  In  this  case."  It  will  be  observed 
tliat  this  charge  would  permit  the  jury  to 
give  plaintiff  a  verdict  for  a  cause  of  action 
not  stated  in  his  declaration.  It  Is  true  that 
in  another  part  of  the  charge  the  jury  was 


told  plaintiff  must  make  out  a  case  as  alleged 
in  his  declaration,  but  we  are  not  able  to  sar 
it  may  not  have  been  misled  by  the  charge 
we  have  quoted.  The  court  also  charged  as 
follows:  "Ton  are  instructed  that  it  was 
the  defendant's  duty  to  keep  the  space  be- 
tween the  rails  and  track  In  a  reasonabl; 
safe  condition  for  .the  use  of  its  employes 
when  there  in  the  exercise  of  their  duty." 
The  duty  which  the  law  imposes  npon  the 
company  is  to  exercise  reasonable  watchful- 
ness and  care  in  inspecting  its  tracks  and 
in  keeping  them  in  a  reasonably  safe  condi- 
tion. The  law  does  not  impose  the  absolute 
duty  to  ke^  them  in  a  reasonably  safe  con- 
dition. Anderson  v.  M.  0.  R.  R.  Co.,  107 
Mich.  501, 66  N.  W.  585;  S  Elliott  on  Railroads, 
t  1268.  Under  this  instruction,  if  the  com- 
pany had  exercised  all  ordinary  care  and 
watchfulness,  and  the  roadbed  had  for  some 
reason  suddenly  become  unsafe,  the  company 
would  be  held  liable.  To  Illustrate:  If  some 
one  had  driven  the  spike  there,  or  immediate- 
ly after  inspection  had  placed  some  obstmc- 
tion  upon  the  roadbed,  thereby  making  it 
unsafe,  the  defendant  would  have  been  liable: 
For  the  reasons  assigned,  the  judgment  If 
reversed,  and  a  new  trial  ordered.  The  other 
Justices  concurred. 


NBELX  V.  DETROIT  8UOAR  CO. 
(Supreme  Court  of  Michigan.     Dec.  14,  1904.) 

WAIEB  COUBSKS  —  OBaTBUCTION  —  BIPABIA.V 
EIGHTS— TBIAL—INSTEUOTIOWB  — ABQUMEKT— 
INJUBY  TO  FEE— IIEABUBB  OT  DAMAGES. 

1.  An  instruction  that  the  jury  ought  to  dis- 
card all  those  statements  of  counsel  that  miglit 
perhaps  result  in  infloencing  them,  or  possibly 
might  have  been  designed  to  Influence  them,  was 
not  objectionable  when  considered  with  the  rest 
ot  the  charge,  to  the  effect  that  the  jury  shonld 
not  allow  plaintiff  a  large  amount  merely  be- 
cause he  waa^oor,  nor  make  the  amount  small 
because  the  defendant  was  losing  money  or  was 
poor,  and  closing  with  directions  to  render  such 
verdict  aa  should  represent  their  best  collectire 
judgment. 

2.  Where  plaintiff  was  In  possession  under  a 
land  contract  from  W.,  who  more  than  30 
years  before  had  obtained  deeds  to  the  property, 
and  who,  with  plaintiff,  had  been  in  continuous 
possession,  and  who  had  assigned  to  plaintiff 
any  cause  of  action  he  might  have,  plaintiff 
was  entitled  to  any  damages  to  the  fee  by  rea- 
son of  the  obstruction  of  his  mill  pond  and  race 
thereon. 

3.  Where,  in  an  action  for  damages  to  a  mill 

gond  and  race,  defendant's  witness  stated  that 
e  at  one  time  owned  the  mill  property,  a  state- 
ment elicited  on  cross-examination  that  be  had 
sold  to  a  certain  party,  under  whom  plaintiff 
claimed,  was  not  objectionable  as  an  admissioa 
of  oral  proof  of  sale. 

4.  In  an  action  tor  damages  to  plaintiff's  mill 
pond  and  race  by  obstruction  of  the  stream,  an 
instruction  that,  if  the  plaintiff  used  the  creek 
above  the  mill  in  a  certain  manner,  then  such 
user  "would  be  an  unreasonable  use  thereof, 
and  would  render  it  liable  in  this  action  to  the 
plaintiff  for  the  damages  it  has  occasioned  him. 
if  any,"  was  not  subject  to  the  objection  that  it 
permitted  a  recovery  for  "all  the  damages  it 
has  occasioned  him.  whether  or  not  resulting 
from  an  unreasonable  use. 
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5.  In  an  action  for  damages  to  mill  property 
by  obstructing  the  creek  by  depositing  refuse 
therein,  in  which  it  was  claimed  that  the  in- 
jury had  continued  for  three  or  four  years,  a 
witness  for  defendant  was  asked  if  he  was  ac- 
quainted with  the  fair  rental  value  prior  to  the 
time  suit  was  instituted,  and  what  that  value 
was.  Defendant  objected  that  the  question 
"should  be  confined  to  the  rental  value  during 
the  time  that  the  mill  has  been  shown  to  have 
been  idle,  and  this  is  incompetent  and  imma- 
terial." Held,  that  this  did  not  suggest  that 
defendant  was  claiming  that  the  plaintiff  ought, 
as  soon  as  practicable,  to  remove  the  deposit, 
and  that  the  failure  to  do  so  affected  the  meas- 
ure of  recovery,  and  therefore  the  question  could 
not  be  raised  on  appeal. 

Error  to  Clrcnit  Oourt,  Oakland  County; 
G«orge  W.  Smith,  Judge. 

Action  by  Tliomas  Neely  against  tbe  De- 
troit Sugar  Company.  Judgment  for  plaln- 
tur,  and  defendant  brings  error.    Affirmed. 

H.  H.  Hatcb,  for  appellant  Davis  & 
Bromley,  for  appellee. 

MOORE,  O.  J.  This  is  an  action  brought 
by  the  plaintiff  to  recover  damages.  Tbe 
plaintiff  claimed  to  be  in  possesBlon  of  a 
flouring  mill  situated  In  tbe  village  of  Roch- 
ester, on  Paint  creek.  Tbe  mill  was  operated 
by  water  power,  and  connected  witb  it  was 
a  raceway  and  a  small  pond,  of  about  two 
acres  in  extent  Upstream  from  tbe  plain- 
tiff's pond,  and  adjoining  bis  pond,  was  lo- 
cated a  tract  of  land  owned  by  tbe  defend- 
ant tbe  Detroit  Sugar  Company.  In  tbe 
year  1899  tbe  defendant  erected  on  Its  land 
a  factory  for  tbe  manufacture  of  sugar  from 
beets.  It  used  tbe  water  of  Paint  creek  in 
tbe  factory,  taking  the  water  from  a  small 
dam  tbat  extended  across  the  creek  above 
the  factory.  The  drainage  from  the  factory 
led  into  Paint  creek  above  tbe  pond  of  tbe 
plaintiff.  The  claim  of  tbe  plaintiff  was  tbat 
tbe  defendant  had  caused  to  be  discharged 
Into  tbe  creek  beets,  beet  tops,  and  other 
refuse  from  its  factory,  and  also  mud  more 
or  less  mixed  with  lime;  that  after  the  first 
season's  operation  of  the  defendant's  fac- 
tory, these  beets,  beet  tops,  and  other  refuse 
floated  downstream  and  obstructed  tbe  flow 
of  water  to  the  plaintifrs  mill  wheel;  that 
after  the  second  season's  operation  of  the 
defendant's  factory,  plaintiff's  pond  and  race 
were  partially  filled-  by  tbe  discbarge  of  mud 
and  lime  therefrom.  A  season's  operation  of 
tbe  sugar  factory  is  generally  referred  to  as 
a  "campaign."  Tbe  defendant's  sugar  fac- 
tory was  completed  in  the  fall  of  1899,  and 
its  first  campaign  bi»gan  on  the  2d  day  of 
November  and  continued  until  tbe  30tb  day 
of  December  of  that  year.  The  nest  cam- 
paign began  on  tbe  IStlT  day  of  October, 
1000,  and  ended  on  tbe  30tb  day  of  December 
of  tbat  year.  Tbe  next  campaign  began  on 
tbe  9tb  day  of  October,  1901,  and  continued 
until  tbe  28tb  day  of  December  of  that  year. 
This  suit  was  commenced  on  the  leth  day  of 
July,  1902.  The  case  was  tried  before  a  jury. 
From  a  judgment  in  favor  of  plaintiff,  the 
case  is  brought  here  by  writ  of  error. 


Tbe  record  contains  nearly  190  pages.  The 
Jury  were  also  taken  to  view  tbe  premises. 
In  tbe  bill  of  exceptions  it  is  said  a  large 
amount  of  testimony  was  introduced  by  both 
parties  not  set  forth  in  tbe  bill  of  excep- 
tions. 

A  reading  of  tbe  charge  made  by  tbe  trial 
judge  will  greatly  aid  in  understanding  tbe 
errors  which  are  discussed  by  counsel.  Tbe 
charge  Is  as  follows: 

"Counsel  of  great  ability  and  learning 
have  spent  six  hours  in  arguing  tbis  case  to 
you  and  setting  forth  the  claims  of  their 
respective  clients,  and  that  makes  it  unnec- 
essary for  me  to  spend  any  length  of  time  in 
reviewing  the  facts  claimed  in  this  case. 
Briefly  stated,  Mr.  Neely  and  the  Wilsons 
claim  to  be  in  possession  of  a  mill  and  mill 
privilege  and  water  power,  and  that  the 
water  privilege  has  been  in  use  by  them  and 
their  grantors  a  long  time,  and  tbat  tbe 
sugar-mill  factory  was  built  at  a  compara- 
tively late  period  (In  1899,  If  I  recollect  the 
date);  and  it  is  the  claim  of  the  plaintiff  tbat 
the  sugar  company  have  caused  or  allowed 
such  amounts  of  dirt  lime,  sediment,  or 
lime  mud,  beets,  and  beet  tops,  to  be  de- 
posited in  tbe  creek,  and  that  they  have 
been  conveyed  by  Paint  creek  to  tbe  pond  in 
question  In  such  an  unreasonable  amount 
thereof  as  to  have-greatly  Injured  the  power 
furnished  by  tbe  mill  pond  and  Paint  creek, 
and  it  is  bis  claim  tbat  be  is  entitled  by  rea- 
son thereof  to  the  loss  of  the  rental  value 
that  has  been  occasioned  to  a  large  amount, 
and  tbat  he  is  entitled  to  recover  the  costs 
of  removing  tbe  deposits  of  lime  mud,  dirt, 
and  sediment  and  which  he  also  claims 
would  be  very  large.  The  claim  on  tbe  part 
of  the  defendant,  brlefiy  stated,  is  that  the 
pond  in  question  furnishes  but  very  little 
addition  to  bis  water  supply;  that  It  has  not 
been  filled  up  to  any  material  or  appreciable 
extent  unless  by  natural  causes,  and  tbat 
there  has  been  no  use  of  the  creek  as  a  de- 
posit for  sediment,  lime,  or  mud,  or  the  ref- 
use from  tbe  factory,  to  any  unreasonable 
amount,  in  this  creek,  at  all,  and  tbat  even 
if  deposits  of  sediment  have  been*  conveyed 
from  tbe  factory  to  the  pond  in  question, 
and  along  tbe  raceway  onto  the  plaintiff's 
premises,  still  that  there  is  a  more  practical 
way  of  removing  it  than  tbat  claimed  by  the 
plaintiff.  The  claim  by  the  plaintiff  is  that 
it  must  be  removed  by  band  power — tbat  is, 
by  shoveling  and  by  use  of  wheelbarrows — 
while  tbe  claim  of  tbe  defendant  is  that  by 
cutting  or  making  an  opening  into  the  dam, 
It  can  be  fiusbed  out  by  the  force  of  the 
stream,  by  the  water  itself,  at  a  small  ex- 
pense. Now,  all  of  tbe  other  claims  princi- 
pally growing  out  of  these  circumstances, 
and  all  this  evidence,  tend  to  support  one  or 
the  other  of  these  principal  claims  which  are 
presented  to  you.  Now,  to  sustain  the  plain- 
tiff's claim,  he  must  prove  all  parts  of  bis 
claim,  or,  more  correctly  speaking,  be  must 
prove  each  one  of  bis  various  claims  that  are 
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material  to  the  Issue,  by  a  fair  preponder- 
ance of  evidence.  It  is  not  for  the  defendant 
to  disprove  the  claims  of  the  plaintiff,  but  It 
Is  for  the  plaintiff  to  first  prove  his  claim. 
The  burden  of  proof  is  upon  him  to  establish 
the  various  claims,  let  me  repeat,  by  a  fair 
preponderance  of  evidence;  and  by  that 
term  is  meant  such  evidence  as,  when  weigh- 
ed with  that  which  la  offered  to  oppose  it, 
has  more  convincing  power  in  the  minds  of 
the  Jury.  It  is  not  a  technical  term  at  all, 
but  means  simply  that  evidence  which  out- 
weighs that  which  Is  offered  to  oppose  it. 
It  does  not  mean  necessarily  that  a  greater 
number  of  witnesses  shall  be  produced  on  the 
one  side  or  the  other,  but  that  on  the  whole 
evidence  the  Jury  believe  the  greater  prob- 
ability of  the  truth  to  be  on  the  side  of  the 
party  having  the  affirmative  of  the  issue,  and 
in  this  case  the  affirmative  of  the  issue  is 
with  the  plaintiff. 

"The  legal  claims  are  so  thoroughly  and 
completely  covered  by  these  requests  which 
have  been  handed  up  that  it  will  not  be  nec- 
essary for  me  to  indulge  at  length  in  any  gen- 
eral charge  at  all.  There  is  nothing  that  I 
can  say  that  would  be  anything  more  than  a 
repetition  of  the  language  that  la  contained 
in  these  requests;  and  such  of  them  as  I 
read  you,  gentlemen,  will  be  considered  as 
good  law  and  the  charge  of  the  court,  and 
those  that  I  omit  will  not  have  any  bear- 
ing on  the  case  at  all,  even  if  yon  did  bear 
them  read  by  counsel. 

"On  the  part  of  the  plaintiff  I  charge  yov, 
first.  If  the  Jniy  find  from  the  evidence  in 
this  case  that  at  the  time  of  the  commence- 
ment of  this  suit  the  plaintiff,  Thomas  Nee- 
ly,  was  in  the  open  and  peaceable  posses- 
sion of  the  milling  property  mentioned  In  the 
declaration  in  this  case,  under  a  land  con- 
tract for  the  purchase  of  the  same  from  the 
WllBona,  and  that  they  had,  prbvious  to  the 
commencement  of  this  suit,  sold,  assigned, 
and  transferred  to  the  plaintiff  all  their  right, 
title,  and  Interest  in  and  to  any  and  all  of 
their  claim  for  damages  against  the  defend- 
ant, then  such  facts  would  constitute  the 
plaintiff  i  sufficient  owner  of  the  said  mill- 
ing  property  to  commence  and  maintain  this 
suit 

"Second.  If  the  Jury  find  from  the  evidence 
in  this  case  that  at  the  time  of  the  com- 
mencement of  this  suit,  and  for  fifteen  years 
and  more  prior  thereto,  there  had  been  kept 
up  and  maintained  a  water  power  and  a 
dam  at  a  certain  height  on  the  property  de- 
scribed in  the  declaration,  by  the  plaintiff  or 
the  parties  from  whom  he  claims,  then  the 
plaintiff  would  have  the  right  at  this  time  to 
keep  up  and  maintain  the  said  dam  at  said 
height,  and  would  be  the  owner  thereof,  the 
same  as  though  he  had  a  deed  or  deeds  of 
the -same. 

"Third.  If  the  Jury  find  from  the  evidence 
in  this  case  that  said  dam  so  maintained 
backed  the  waters  of  Paint  creek  over  and 
upon  the  lands  of  the  defendant,  or  the  per- 


sons from  whom  It  claims,  for  fifteen  years 
or  more  prior  to  July  16^  1902,  then  the  d& 
fendant  would  have  no  right  to  fill  up  the 
pond  or  reservoir  so  formed,  so  ■■  to  dimin- 
ish or  destroy  the  capacity  thereof,  to  the 
injury  of  the  plaintiff.  Now,  genUemen,  the 
latter  part  of  this  request  contains  some  lan- 
guage that  perhaps  ought  not  to  be  there  as 
a  part  of  the  request  itself.  It  does  not  re- 
fer to  the  merits  of  this  case  particularly, 
but  refers  to  the  question  of  the  extent  of 
the  dam,  and  whether  or  not  there  should  be 
any  deduction  from  the  fact  that  it  is  the 
claim  that  a  part  of  this  water  way  and  dam 
extends  over  onto  the  premises  of  the  de- 
fendant The  charge  that  will  govern  the 
merits  of  the  ease  is  not  contained  In  the  lat- 
ter part  of  this  request,  but  will  be  given 
you  later. 

"The  fourth  and  fifth  requests  contain 
what  I  give  you,  or  that  will  govern  the 
plaintiff's  case,  and  what  will  enable  him  to 
recover.  If  he  recovers  at  all,  and  those  re- 
quests are  as  follows  (and  I  might  say  that 
any  language  that  may  have  been  contained 
in  the  latter  part  of  the  request  Just  read 
that  Is  in  contradiction  to  this  la  put  there 
by  a  mere  inadvertence,  and  will  not  gov- 
ern you): 

"If  the  Jury  find  from  the  evidence  la 
this  case  that  the  defendant  the  Detroit 
Sugar  Company,  its  agents  or  servants,  dur- 
ing the  campaigns  (so  called)  of  said  com- 
pany from  November  1, 18^,  to  July  16, 1902, 
have  deposited  into  Paint  creek,  and  from 
thence  into  the  pond,  race,  flume,  and  water 
wheel,  of  the  water  power  and  mill  of  the 
plaintiff,  such  quantities  of  beets,  tops  of 
beets,  beet  roots,  lime  mud,  lime,  sand,  and 
dirt  and  other  refuse  from  its  sugar  plant 
as  to  materially  and  unreasonably  lessen,  di- 
minish, injure,  and  damage  such  pond,  race, 
and  mill  property,  then  such  use  and  such 
acts  of  the  defendant  with  the  said  waters 
of  Paint  creek  would  be  an  unreasonable  use 
thereof,  and  would  render  it  liable  in  this 
action  to  the  plaintiff  for  the  damages  it 
has  occasioned  him,  if  any. 

"TTie  court  instructs  the  Jury  that  the 
plaintiff,  Thomas  Neely,  at  the  time  of  the 
commencement  of  this  suit,  and  from  Novem- 
ber 1,  1899,  was  entitled  to  the  use  of  the 
old  pond  (so  called)  and  his  race  in  the  same 
manner  as  before  November  1,  18S9,  and 
was  entitled  thereto  free  from  any  material 
amount  of  refuse  and  pollution  therein,  ex- 
cept the  amount  that  would  naturally  come 
therein;  and  if  the  defendant,  its  agenta 
or  servants,  during  said  time,  in  the  con- 
duct of  business,  A  used  the  waters  of  Paint 
creek  as  to  deposit  therein  at  or  near  ita 
sugar  plant,  and  the  flow  of  said  creek  car- 
ried into  the  old  pond  and  race  of  the  plain- 
tiff, such  quantities  of  beets,  tops  of  beets, 
beet  roots,  lime  mud,  sand,  and  dirt  and 
other  refuse,  as  to  materially  and  unreason- 
ably lessen  and  diminish  the  quantity  of 
water  therein,   and  thereby  Injure^  lessen. 
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dlmlnlab,  and  damage  the  capacity,  power, 
and  operation  of  plaintiff's  flour  and  feed 
mill,  then  Buch  acts  of  depositing  into  and 
snch  user  of  said  stream  by  the  defendant 
was  and  would  be  an  unreasonable  use  and 
user  tbereof,  and  would  render  it  liable  In 
this  action — liable  to  the  plaintiff  for  the 
damages  It  baa  occasioned  him,  If  any. 

"I  charge  you  further  that,  in  estimating 
the  damage  of  the  plaintiff,  the  Jury  are  not 
to  consider  the  question  of  whether  the 
defendant  company  are  making  money  or 
not,  or  the  result  upon  the  company — wheth- 
er  they  will  remove  their  plant,  or  not,  if  a 
Judgment  is  rendered  against  them.  I  have 
already  Indicated  to  you.  In  accordance  with 
the  statement  of  counsel,  that  that  question 
has  no  place  whatever  in  the  case. 

"On  the  part  of  the  defendant  I  give  yon 
a  portion  of  the  requests.  The  first  eight 
reqaests,  relating  to  the  various  technical 
questions,  to  my  mind  do  not  affect  the  roal 
merits  of  this  controversy,  and  so  they  are 
for  that  reason  refused. 

"I  give  you- the  requests  as  follows,  be- 
ginning with  the  ninth:  That  the  defend- 
ant, as  a  riparian  proprietor  upon  Pnlnt 
creek,  has  an  equal  right  with  all  other  ri- 
parian proprietors  on  said  stream  in  the  use 
of  the  waters  thereof,  and  such  right  of  the 
defendant  may  operate  to  qualify  the  rights 
of  all  such  other  riparian  proprietors  on  said 
stream.  And  by  'riparian  proprietors,'  gen- 
tlemen, is  meant  other  owners  of  property 
along  the  stream  which  require  the  use  of 
the  waters  thereof.  A  fair  participation  In 
and  a  reasonable  use  by  each  riparian  pro- 
prietor on  the  said  Paint  creek  of  the  wa- 
ters thereof  is  what  the  law  seeks  to  pro- 
tect, and  ail  injury  that  Is  lucldental  to  a 
reasonable  enjoyment  by  one  of  such  riparian 
proprietors  of  the  right  cotumon  to  all  can- 
not be  complained  of,  or  made  the  foundation 
of  recovery. 

'^be  question  oif  what  is  a  reasonable  use 
of  Faint  creek  by  the  defendant  Is  one  which 
is  to  be  determined  by  the  Jury;  and,  as  be- 
tween the  plaintiff  and  the  defendant,  the 
Jory,  in  determining  that  question,  are  to 
con^der  the  character  of  the  stream,  the 
necessities  and  character  of  the  defendant's 
business  and  situation,  and  also  the  neces- 
sity, character,  and  situation  of  the  plaintiff's 
bnsiness,  and  must  endeavor  so  to  decide 
the  case  as  to  protect  the  rights  of  both  par- 
ties. 

"It  is  for  the  Jury  to  determine  whether  the 
drainage  of  the  defendant's  sugar  factory 
and  the  defendant's  lime  pond  into  Paint 
cre«k,  in  the  manner  in  w&lch  the  evidence 
shows  that  it  was  done,  was  a  reasonable 
use  of  the  said  creek  by  the  defendant;  and 
in  determining  that  question  the  Jury  are  to 
consider  the  circumstances  of  the  case,  in- 
cluding the  size  and  character  of  the  stream, 
the  nature  and  importance  of  snch  drainage 
to  the  defendant,  together  with  the  incon- 


venience and  injury  to  which  the  plaintiff 
was  thereby  subjected.  In  determining  the 
reasonable  use  made  of  Paint  creek,  the  Jury 
must  take  into  consideration  the  fact  that 
the  plaintiff  did  not  require  in  his  business 
the  use  of  pure  or  clear  water,  but  used  the 
water  only  for  the  purpose  of  a  motive 
power. 

"In  one  of  the  plaintiff's  requests,  counsel 
used  the  word  'pollute,'  but  I  do  not  under- 
stand that  by  the  use  of  that  word  plain- 
tiff's counsel  meant  to  maintain  that  the 
mere  roiling  up  of  the  water,  if  no  sediment 
were  deposited,  would  be  any  injury  to  the 
plaintiff.  Any  discoloration  of  the  water, 
where  It  Is  used  solely  for  motive  power, 
would  be  of  no  importance  to  the  case  at  all. 

"That  any  use  which  the  defendant  may 
make  of  Paint  creek  Is  to  be  regarded  as  rea- 
sonable if  such  use  Imposes  upon  the  plain- 
tiff only  a  burden  against  which  the  plaintiff 
can  protect  himself  by  a  reasonable  effort, 
and  at  a  reasonable  expense,  and  by  the 
exercise  of  reasonable  care.  That,  In  the  use 
of  a  water  power  such  as  the  evidence 
shows  was  possessed  and  operated  by  the 
plaintiff,  prudence  required  that  be  should 
protect  his  water  wheels  and  gates  imme- 
diately connected  with  the  water  wheels,  by 
a  suitable  rack,  against  substances  floating 
In  the  creek.  The  evidence  shows  that  a 
rack  is  not  suitable  if  the  openings  between 
the  slats  exceed  one  Inch.  I  give  you  that 
as  a  good  law,  gentlemen,  unless —  Yes;  I 
give  It  to  you  as  a  good  law,  as  applicable  to 
this  case,  or  in  similar  cases,  imless  the  cir- 
cumstances were  such  that  a  rack  of  that 
width  slats — openings  in  the  slats — ^would 
retard  unreasonably  the  flow  of  water, 

"The  evidence  shows  that  the  Detroit 
Sugar  Company  during  a  campaign  at  its  fac- 
tory takes  from  Paint  creek  about  three  mil- 
lion gallons  of  water  per  day.  That  is  such 
a  quantity  of  water  that  It  must  be  all  sub- 
stantially returned  to  Paint  creek  above  the 
plaintiff's  dam.  It  is  therefore  impracticable 
for  the  defendant  to  discharge  the  water 
which  must  be  delivered  from  the  defend- 
ant's factory  through  a  sewer  below  the 
plaintiff's  dam. 

"I  give  you  that  request,  gentiemen,  pro- 
vided you  find  that.  In  order  to  carry  refuse 
below  the  plaintiff's  dam,  It  would  be  neces- 
sary to  use  any  material  share  of  this  large 
volume  of  water.  That  request  is  presented 
here,  gentlemen,  because  of  the  evidence  In- 
troduced on  the  part  of  the  plaintiff  tending 
to  show  that  it  was  practicable  to  construct 
a  sewer  from  the  company's  plant  to  a  point 
lower  down  in  Paint  creek  than  the  plalB- 
tifTs  property.  If  any  appreciable,  material 
amount  of  water  were  diverted  from  Paint 
creek  at  the  sugar  company's  plant,  and  not 
returned  thereto,  then,  if  It  did  in  fact 
diminish  the  plaintiff's  water  power,  or  les- 
sen it,  he  would  have  a  right  of  action  for 
that  reason.     And  this  request  Is  meant  to 
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enlighten  yon  on  that  particular  subject — 
whether  It  Is  practicable  to  construct  a  sew- 
er as  was  claimed. 

"Now,  gentlemen,  that  constitutes  all  the 
requests  I  care  to  give  you,  except  those  re- 
lating to  the  question  of  damages.  And  this 
part  ot  my  charge  you  will  consider  care- 
fully before  you  consider  the  question  of 
damages  at  all.  In  order  to  determine  wheth- 
er or  not,  under  the  charge  of  the  court,  and 
the  evidence  as  presented,  there  Is  any  lia- 
bility at  all  on  the  part  of  the  defendant  to 
the  plaintiff.  If  yon  shall  conclude  that  the 
plaintiff  has  established  a  liability  of  the 
defendant,  by  a  fair  preponderance  of  evi- 
dence, to  pay  damages,  then  you  will  c<n- 
slder  the  question  of  damages,  and  on  that 
subject  I  give  you  the  requests  of  the  plain- 
tiff as  follows:  That,  If  the  Jury  determine 
that  damages  should  be  assessed  In  favor 
of  the  plaintiff,  the  damage  will  be  as  fol- 
lows, to  wit:  The  reasonable  cost  and  ex- 
penses on  July  16, 1902,  at  the  time  this  suit 
was  commenced,  of  cleaning  out  and  remov- 
ing the  lime  deposit  and  other  refuse,.  If 
any,  that  came  from  the  sugar  company's 
plant  into  the  old  pond  and  the  mill  race  of 
the  plaintiff  in  this  salt;  also  such  sum  or 
sums  of  money  as  you  shall  find,  from  the 
evidence  in  this  case,  the  fair  rental  value  of 
the  mill  property  of  the  plaintiff  from  No- 
vember 1,  1899,  to  July  16,  1902,  was  dimin- 
ished or  lessened  by  the  wrongful  acts  of 
the  defendant  company.  The  plaintiff  is  un- 
der no  obligation  to  provide  a  dumping 
ground  for  the  refuse  now  in  this  pond  and 
race  wlthont  any  compensation  therefor,  and 
if  the  Jury  believe  that  the  only  practicable, 
available  dumping  ground  for  such  refuse  Is 
on  the  land  of  the  plaintiff,  then,  if  the  Jury 
find  that  the  placing  of  such  refuse  on  plain- 
tiff's .  land  Is  any  injury  or  damage  thereto, 
such  damages  ought  to  be  allowed  Iiim  as 
will  compensate  him  for  such  injuiy. 

"In  arriving  at  the  amount  of  damages  in 
this  case,  the  Jury  ought  not  to  consider  the 
question  whether  the  defendant  would  be 
more  likely  to  pay  a  Judgment  If  rendered 
for  a  smaller  amount  than  for  a  larger 
amount,  rather  than  appeal  the  case  to  the 
Supreme  Court,  as  the  question  of  appeal 
ought  not  to  be  considered  by  the  Jury  in 
making  up  their  verdict  of  damages.  And  It 
ought  not  to  be  considered  at  any  stage  of 
the  case. 

"On  the  part  of  the  defendant,  as  having  a 
bearing  on  the  same  question — upon  the 
question  of  damages — I  give  you  requests  as 
follows: 

"The  plaintiff  cannot  recover  for  any  dam- 
ages sustained  by  him  by  reason  of  beets 
or  other  substances  which  escaped  into  Paint 
creek  from  the  defendant's  premises,  and 
which  passed  Into  the  flume  between  the 
penstock  and  the  water  wheels  of  the  plain- 
tiff, and  Into  said  water  wheels,  before  h« 
had  placed  In  the  raceway  a  suitable  rack, 
If  such  rack  would  have  prevented  the  pas- 


sage of  such  beets  and  substances  Into  said 
flume  and  water  wheels.  Now,  I  was  asked 
orally  by  counsel  for  plaintiff  to  modify  that 
or  add  to  it  by  saying  that  he  could  recover 
nothing  for  the  obstruction  to  his  wheel  by 
beets  for  a  reasonable  time,  and  I  am  will- 
ing to  add  those  words,  gentlemen;  but  I 
feel  obliged  to  say  to  yoti,  in  that  connection, 
that  It  does  seem  to  me  that  a  man  who  was 
skilled  in  the  operation  of  the  mill,  and  was 
familiar  with  the  flowage  of  water  that  con- 
stitutes mill  power,  would  have  known  very 
quickly  after  he  discovered  that  beets  were 
in  his  wheel  that  a  rack  was  essential  in 
order  to  keep  them  away,  so  that  if  one  day 
If  he  knew  beets  were  going  in  there,  to  my 
mind,  would  give  him  notice  —  any  brief 
time.  Perhaps  one  day  might  be  a  little  too 
short  a  time,  but,  if  he  knew  that  they  were 
passing  in  and  obstructing  It;  it  would,  to 
my  mind,  oblige  him  to  erect  a  suitable 
rack  to  stop  their  passage  Into  the  wheel. 
Now,  that  request  has  no  bearing  whatever 
upon  the  question  of  whether  the  beets  were 
brought  down  there  which  obstructed  the 
flow  of  water  at  the  rack  Itself.  That  refers 
only  to  the  passage  of  beets  into  the  wheel 
from  the  fact  that  no  rack  was  there. 

"I  charge  you  further  on  the  question  of 
damages  for  the  defendant  as  follows:  That 
the  plaintiff  cannot  recover  for  any  damages 
sustained  by  him  resalting,  directly  or  in- 
directly, from  beets  or  other  substances 
which  escaped  into  the  waters  of  Paint 
creek  from  the  premises  of  defendant,  and 
which  passed  into  the  water  wheels  of  the 
plaintiff,  or  the  gates  immediately  connected 
therewith,  and  which  would  not  have  passed 
into  such  water  wheels  and  gates  if  the 
plaintiffs  race  had  been  provided  with  a 
suitable  rack.  That  is  practically  a  repeti- 
tion ot  the  other  request.  The  plaintiff  can- 
not recover  damages  for  the  deposit  of  any 
material  outside  of  his  raceway  and  pond  as 
they  existed  prior  to  the  commencement  of 
this  suit,  viz.,  July  16,  1902. 

"The  evidence  shows  that  the  freshet  of 
July  3,  1902,  carried  away  all  of  the  sedi- 
ment from  the  channel —  Notice  the  lan- 
guage, gentlemen:  From  the  channel  of 
Paint  creek  above  his  pond  as  it  existed  im- 
mediately prior  to  July  3,  1902.  Therefore 
the  plaintiff  cannot  recover  any  damages 
based  upon  the  cost  of  removing  sncb 
deposit  Now,  that  request  as  originally 
drawn,  gentlemen,  read  that  be  could  not  re- 
cover anything 'because  the  evidence  shows 
that  all  the  deposit  was  carried  away  from 
the  pond  as  well;  but  I  modified  it,  gentie 
men,  so  as  to  make  it  read  'channel,'  Instead 
of  "pond,'  to  that  portion  of  Paint  creek 
above  the  dam,  because  there  is  a  dispnte 
In  the  evidence  on  that  between  the  wit- 
nesses as  to  whether  the  freshet  did  carry 
away  the  sediment  from  the  pond  itself. 
One  witness,  or  perhaps  more,  on  the  part 
of  the  defendant,  claimed  that  the  freshet 
carried  out  all  the  sediment  above  the  dam. 
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-which  would  include  not  only  the  channel 
of  the  stream  Itself,  but  the  pond  or  reseiv 
voir,  while  Mr.  Neely  himself,  and  perhaps 
others  on  bis  side  (I  have  forgotten  whether 
there  was  any  more  or  not),  said  that  It  did 
not  remove  any  sediment,  except  from  the 
channel  itself,  leaving  the  sides  and  main 
body  of  the  pond  with  the  sediment  remain- 
ing; and  the  modification  of  that  request, 
gentlemen,  Is  made  because  of  the  dispute 
In  the  evidence.  If  you  should  find  from  the 
evidence  that  the  freshet  did  actually  re- 
move all  the  sediment  at  that  time,  not  only 
from  the  channel  of  the  creek,  but  also  from 
the  pond,  so  that  it  was  all  removed  above 
the  dam  of  the  plaintiff,  then  the  request 
would  be  good  law,  because  it  would  be  an 
absurdity  to  allow  him  for  wheeling  out 
per  cubic  yard  that  sediment  and  refuse. 
If  in  truth  and  in  fact  it  was  all  washed  out 
on  July  3,  1902,  and  carried  out  of  the  pond 
by  the  freshet 

"This  case  has  taken  a  long  time  to  try, 
and  It  is  regarded  as  important  by  the  par- 
ties to  this  case.  I  have  already  said  to 
you,  and  I  repeat  it  to  you  In  conclusion, 
that  you  ought  not  to  consider  the  question 
of  whether  Mr.  Neely  is  a  poor  man  and 
needy;  that  you  ought  not  to  render  him  A 
verdict  because  you  think  he  is  needy,  or. 
If  you  do,  It  ought  not  to  be  a  dollar  larger 
on  that  account.  His  claim  includes,  by  As- 
signment, something  more  than  his  own 
contract  Interest.  It  Includes  the  Injury, 
if  any,  to  the  owners  of  the  property,  name- 
ly, Wilson  Bros.  So  that,  while  Mr.  Neely 
is  nominally  the  plaintiff,  yet  In  truth  and 
In  fact  the  Wilsons  and  Mr.  Neely  are  joint 
plaintiffs,  80  far  as  the  Jury  are  to  consider 
the  case.  On  the  other  hand,  you  ought  not 
to  render  a  verdict  against  the  defendant 
simply  because  yon  think  it  is  a  large  cor- 
poration, with  a  large  plant,  and  that  be- 
cause you  might  think  on  that  account  it  is 
well  able  to  pay;  and,  while  I  give  you 
that,  I  Just  as  cheerfully  say  to  you  that  the 
statement  of  Mr.  Holman's  as  to  whether  or 
not  the  company  had  made  money  has  no 
business  In  this  case.  Even  If  It  had,  and 
tbe  evidence  disclosed  that  they  were  not 
making  money,  still  that  ought  not  to  In- 
flnence  your  verdict  at  all,  any  more  than 
It  ought  to  Influence  your  verdict  that  Mr. 
Neely  Is  a  poor  man.  I  have  said  to  you 
that  yon  ought  not  to  render  a  verdict  for 
Mr.  Neely,  and,  if  you  do,  for  any  large 
amount,  because  he  is  poor;  and  the  same 
argument  and  reason  would  apply  to  the 
company  If  Mr.  Holman's  statement  should 
happen  to  be  true — of  its  losing  money.  It 
would  not  render  tbe  defendant  any  less 
liable  to  Mr.  Neely,  nor  any  less  under  obli- 
gation on  their  part  to  recompense  him  for 
tbe  Injury,  if  he  did  receive  an  injury,  be- 
cause the  company  are  not  making  money 
or  are  poor.  In  other  words,  gentlemen, 
yon  ought  to  discard  from  the  case  all  those 
statements  of  counsel  that  might,  perhaps, 


result  In  Influencing  you,  or  possibly  might 
have  been  designed  to  Influence  yon.  In  the 
case,  and  consider  only  the  evidence  tn  tbe 
case,  and  the  law  as  given  to  you  by  the 
court,  and  render  such  a  verdict.  If  you  can, 
as  shall  represent  your  best  collective  Judg- 
ment, and  as  shall  hereafter  satisfy  your  in- 
dividual consciences  as  Jurors,  no  matter 
what  the  verdict  may  be.  If  you  find  a  ver- 
dict for  tbe  plaintiff,  you  will  simply  an- 
nounce that  you  find  for  the  plaintiff,  and 
name  the  damages  In  a  gross  sum.  If  the 
verdict  is  for  the  defendant,  you  will  simply 
announce,  through  your  foreman,  no  cause 
of  action  or  not  guilty." 

Counsel  discuss  the  assignments  of  error 
under  six  heads:  (1)  Measure  of  damages; 
(2)  the  relative  rights  of  the  plaintiff  and 
defendant  as  riparian  proprietors;  (3)  tbe 
admission  of  oral  proof  of  the  sale  of  lands; 
(4)  the  right  to  recover  for  damages  to  the 
fee;  (5)  the  identity  of  the  lands;  (6)  the 
right  of  the  Jury  to  consider  remarks  of 
counsel. 

We  win  consider  them  In  tbe  Inverse  or- 
der: 

(6)  This  is  based  on  the  following  por- 
tion of  the  charge:  "In  other  words,  gen- 
tlemen, yon  ought  to  discard  from  the  case 
all  those  statements  of  counsel  that  might, 
perhaps,  result  In  influencing  you,  or  possi- 
bly might  have  been  designed  to  influence 
yon,  in  the  case.  Counsel  say:  "We  sub- 
mit that  was  error.  Counsel  for  the  parties 
have  the  right  by  fair  argument  to  influence 
the  minds  of  the  Jury,  and  the  Jury  should 
consider  such  arguments.  Such  arguments 
consist  In  part  of  statements  of  fact,  and  in 
part  of  Inferences  drawn  from  them.  If  a 
statement  of  fact  is  made  by  counsel  which 
is  warranted  by  the  evidence,  or  If  a  state- 
ment is  made  by  counsel  which  Is  a  fair  in- 
ference from  the  matter  in  evidence,  the 
Jury  should  consider  It  They  are  not  bound 
by  It,  but  they  should  consider  It  Tbe  un- 
truthful or  unwarranted  statements  of  coun- 
sel are,  of  course,  to  be  disregarded  by  the 
Jury.  But  this  does  not  mean  that  all  state- 
ments of  counsel  are  to  be  disregarded  by 
the  Jury."  If  what  counsel  has  quoted  from 
the  charge  Is  read  in  connection  with  what 
precedes  and  follows  it  we  think  It  was  en- 
tirely unobjectionable. 

(5)  It  is  claimed  the  proofs  do  not  show 
injury  was  done  to  the  lands  described  in 
the  declaration.  An  examination  of  the  rec- 
ord discloses  there  was  testimony  bearing 
upon  that  subject 

(4)  It  is  urged  that,  under  the  record  as 
made,  plaintiff  was  not  entitled  to  damages 
to  the  fee  of  the  land.  The  record  ais- 
closes  that  plaintiff  was  in  possession  under 
a  land  contract  from  the  Wilsons,  who,  the 
testimony  tends  to  show,  more  than  30  years 
ago  obtained  deeds  to  the  property,  and  who, 
with  plaintiff,  bad  been  in  continuous  pos- 
session. It  also  shows  that  the  Wilsons  had 
assigned  to  the  plaintiff  any  cause  of  action 
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they  had  before  the  suit  was  brought  We 
do  not  think  tbls  assignment  of  error  was 
well  taken. 

(3)  The  defendant  produced  Samuel  Barneb 
as  a  witness,  and.  In  answer  to  a  question 
put  by  Its  counsel,  stated  he  at  one  time 
owned  the  mill  property.  On  the  cross-ex- 
amination be  stated  be  sold  to  the  Wilsons. 
We  do  not  think  this  assignment  of  error  is 
well  taken. 

(2)  The  relative  rights  of  the  plaintiff  and 
defendant  as  riparian  proprietors:  Counsel 
say:  "We  submit  that  there  are  many  In- 
conveniences and  damages  which  the  upper 
riparian  proprietor  may  inflict  on  the  lower 
riparian  proprietor  for  which  the  lower  ri- 
parian proprietor  cannot  recover.  He  can 
recover  only  for  the  damages  resulting  from 
the  'unreasonable'  use  of  the  stream  by  the 
upper  proprietor."  He  complains  of  the 
following  in  the  charge:  "If  the  Jury  find 
from  the  evidence  in  tbls  case  that  the  ae- 
fendant,  the  Detroit  ^ugar  Cktmpany,  its 
agents  or  servants,  during  the  campaigns 
(so  called)  of  said  company  from  November 
1,  1889,  to  July  16,  1902,  have  deposited  into 
Paint  creek,  and  from  thence  into  the  pond, 
race,  flume,  and  water  wheel  of  the  water 
power  and  mill  of  the  plaintiff,  such  quanti- 
ties  of  beets,  tops  of  beets,  beet  roots,  lime 
mud,  lime,  sand,  and  dirt,  and  other  refuse 
from  Its  sugar  plant,  as  to  materially  and 
unreasonably  lessen,  diminish,  injure,  and 
damage  such  pond,  race,  and  mill  property, 
then  such  user  and  such  acts  of  the  defend- 
ant with  the  said  waters  of  Paint  creek 
would  be  an  unreasonable  use  thereof,  and 
would  render  it  liable  in  this  action  to  the 
plaintiff  for  the  damages  it  has  occasioned 
him,  if  any" — and  says:  "The  evil  of  that 
request  lies  in  the  last  two  lines  above 
quoted,  viz.,  "and  would  render  it  liable  in 
this  action  to  the  plaintiff  for  the  damages 
it  has  occasioned  him,  if  any."  Not  "for  the 
damages  it  has  occasioned  him,  resulting 
from  unreasonable  acts."  No;  the  clause  is 
not  so  limited.  The  language  is  "the  dam- 
age it  has  occasioned  him."  That  Is  equiv- 
alent to  saying  "all  the  damage  it  has  oc- 
casioned him,"  whether  resulting  from  "un- 
reasonable" acts  or  any  oth'er  acts,  "reason- 
able or  otherwise."  We  think  counsel  drew 
a  conclusion  from  this  portion  of  the  charge 
which  the  Jury  would  not,  especially  when 
taken  in  connection  with  the  rest  of  the 
charge. 

(1)  Measure  of  damage:  Counsel  say:  "We 
submit  that  the  true  measure  of  plaintiff's 
damages  was  the  depreciation  in  rental  value 
for  such  time  only  as  elapsed  after  the  de- 
posit began,  down  to  the  time  when,  by  the 
exercise  of  due  diligence,  the  plaintiff  could 
have  removed  the  same,  and  that  such  loss 
In  rental  value  can  be  recovered  only  for 
the  time  during  which  the  deposits  In 
the  race  and  pond  of  the  plaintiff,  brought 
about  by  the  acts  of  the  defendant,  actually 
affected  or  Impaired  the  usefulness  of  the 


plaintiff's  mill   and  property."    CoTmsel   for 
the  plaintiff  say:    "We  respectfully  submit 
that  if  there  is  anything  in  the  point  that 
it  was  the  duty  of  the  plaintiff  to  have  clear- 
ed out  this  deposit  In  the  pond  and  race 
soon  after  the  end  of  each  campaign  of  the 
company — a  proposition  which  we  do  not  be- 
lieve the  law  warrants  or  contemplates — then 
it  was  the  duty  of  the  defendant  to  have 
raised  the  question  in  the  court  below,  which 
was  not  done  either  at  the  time  the  evidence 
was  introduced,  or  in  any  of  the  requests 
presented  by  the  defendant"    Counsel  for  de- 
fendant says:    "The  question  was  raised  on 
the  trial  in  various  ways,  and  was  the  sub- 
ject-matter of  several  assignments  of  error." 
The  most  marked  Instance  of  where  counsel 
says  the  question  was  raised  Is  as  follows: 
"Q.  Now,   doctor,   are  you   acquainted   with 
the  fair  rental  value  of  this  mill  and  mill 
property  before  the  month  of  July,  1902?    A. 
What  Is  the  question?    Q.  I  asked  you  wheth- 
er or  not  you  were  acquainted  with  the  fair 
rental  value  of  tbls  mill  July,  1902?    A.  Tes: 
I  was  acquainted  with  its  value  and  rental 
purposes.    Q.  And  what  would  you  say  for 
three  years  previous  to  July,  1902,  would  be 
a  fair  rental  value  of  this  property?    Conn- 
BCl  for  Defendant:   We  object  to  that    Court: 
Same  objection  as  to  the  other  witness,  I 
suppose.    Counsel  for  Defendant:    Same  ob- 
jection as  to  the  other  testimony.    The  ques- 
tion should  be  confined  to  the  rental  value 
during  the  time  that  the  mill  has  been  shown 
to  have  been  idle  here,  and  we  object  to  tbls 
as  Incompetent  and  Immaterial.    Court:  Same 
ruling.    (To  which  said  ruling  counsel  for  de- 
fendant did  then  and  there  except)   Q.  (Ques- 
tion repeated.)    A.  Without  any  obstructions 
to  the  race?    Counsel  for  Defendant:   Same 
objection.    A.  That  is,  when  it  is  clear?    Q. 
Yes.    Counsel   for   Defendant:   Same  objeo 
tlon.  ■  Court:   Take  It    A.  It  ought  to  be  five 
or  six  hundred  dollars."    It  will  be  observed 
this  objection  did  not  suggest  to  the  court 
or  to  counsel  that  it  was  claimed  the  plain- 
tiff, as  soon  as  practicable,  must  remove  the 
deposit,  and,  as  he  had  not  done  so,  he  could 
not  recover.     Our  attention  has  not  been  call- 
ed to  a  case  where  the  courts  have  said  that 
where,  at  yearly  Intervals,  large  deposits  are 
unlawfully  made  in  a  mill  pond  end  race, 
each  spring  thereafter  the  mill  owner  must 
proceed  to  remove  them,  and.  If  he  did  not 
could   not   recover    damages.    The   question 
might  be  pertinent,  where  would  be  put  tbe 
deposits?    He  could  not  carry  them  back  to 
where  they  came.    Must  he  take  tbem  out  of 
the  pond  and  race  and  put  them  npon  arable 
land?    Suppose  thcrpond,  race,  and  buildings 
substantially  cover  the  mill  property;  what, 
then  will  be  do  with  them?    As  the  record 
is  made,  however,  we  do  not  deem  it  neces- 
sary to  determine  these  questions.    The  court 
met  the  issue  fairly  as  it  was  presented  to 
him.    He  gave  the  substance  of  nearly  all 
of  the  requests  of  the  defendant  bearing  upon 
tbe  quo»;lion  of  damages.    His  charge  was  a 
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fair,  fnll,  and  Impartial  statement  of  the  law 
a»  applicable  to  tbe  case  as  presented.  See 
the  following  cases:  Dumont  t.  Kellogg,  29 
Mich.  420,  18  Am.  Rep.  102;  Booming  Co.  t. 
Speechly,  81  Mich.  336,  18  Am.  Rep.  184; 
Bachanan  t.  Log  Co.,  48  Mich.  367,  12  N.  W. 
490;  Woodln  t.  Wentworth,  67  Mich.  278,  23 
N.  W.  813;  Wooden  t.  Ltimber  &  Mfg.  Co„ 
106  Mich.  412,  04  N.  W.  329;  Stock  t.  Town- 
ship of  JefTerson,  114  Mich.  357,  72  N.  W. 
132,  38  L.  R.  A.  355;  People  t.  Hulbert.  131 
Mich.  156.  91  N.  W.  211,  64  L.  R.  A.  265,  and 
the  many  cases  cited  therein. 

Judgment  Is  afBrmed.    The  other  Justices 
concurred. 


HUTCHINS  T.  BAUTCH  et  al, 
(Supreme  Court  of  Wisconsin.    Dec.  IS,  1904.) 

AFPEAI.  —  REVIEW  —  FIRDINOB   Of  »AOT  —  III- 
CUANIO'S  LIEN — CONTINUrrT  OF  WOBK 
— ESTOPFKI/— FEBFOBMARCE. 

1.  Findinn  of  fact  made  by  a  trial  court  are 
to  be  deemed  Terities  in  support  of  the  judgment 
rendered  thereon,  unless  from  the  record  it  ai>- 
pears  that  they  are  contrary  to  the  clear  pre- 
ponderance of  the  evidence. 

2.  It  is  not  an  essential  under  the  lien  rem- 
edy given  to  mechanics  and  materialmen  by 
chapter  143,  Rev.  St.  1898,  that  the  contract  for 
fumislting  the  labor  or  material  should  be  so 
definite  as  to  enable  the  one  i>ersonally  liable 
to  the  lien  claimants,  or  the  owner  or  person 
interested  In  the  structure  involved,  to  deter- 
mine precisely  the  contract  price  for  such  labor 
or  material  or  the  details  of  the  work.  It  is 
sufficient  as  to  work  or  material  alleged  to  have 
been  furnished  under  one  contract  to  show  that 
it  was  in  fact  so  furnished. 

3.  While  there  must  be  some  visible  com- 
mencement of  work  under  the  lien  statute  to  fix 
the  time  of  the  commencement  of  the  lien  claim, 
there  need  not  be  visible  continuity  of  work 
from  first  to  last  in  order  that  the  last  labor  or 
material  furnished  may  relate  back  to  the 
commencement  of  work,  and  all  be  regarded  as 
furnished  under  mie  contract  or  on  entire  run- 
ning account. 

4.  Delay  in  completing  lienable  contract  work 
sufficient  to  indicate  so  clearly  either  that  the 
contract  has  been  fully  performed  or  has  been 
abandoned,  as  to  excuse  third  parties  dealing 
with  the  property  from  making  inquiries  in  re- 
spect to  the  matter,  may  affect  the  right  of  lien 
upon  principles  of  estoppel  in  paia 

5.  If,  while  a  person  is  in  the  performance  of 
lienable  work  on  land  under  contract  with  the 
owner  the  latter  sells  the  land  to  a  third  par- 
ty, such  person  is  in  any  event  entitled  to  a  lien 
thereon  for  the  work  and  material  already  fur- 

.  nished  whether  he  completes  his  contract  or  not, 
'  If   failure  in  that  regard  is  without  fault  on 
hia  part     An  offer  by  him  to  perform,  as  re- 
gards preservation  of  his  lien,  is  equivalent  to 
performance. 
(Syllabus  by  tbe  Judge.) 

Appeal  from  Circuit  Ctourt,  Trempealeau 
Connty;   J.  J.  Fruit,  Judge. 

Action  by  Byron  L.  Hutchins  against  A. 
J.  Bantcta  and  J.  F.  Zllla.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Action  to  remove  a  cloud  on  title  to  real 
estate.  Tbe  issues  made  by  the  pleadings 
are  sufficiently  indicated   by   the  findings, 

f  t.  Sm  Ueohanles'  Lisns,  voL  U,  Cent  Dig.  |  (7. 


which  are  to  tbls  effect:  September  IS, 
1900,  and  for  some  time  prior  thereto,  plain- 
tiff owned  the  land  described  in  the  com- 
plaint, on  which  date  be  contracted  to  sell 
and  convey  the  same  to  Mary  Bangs.  Tbe 
contract  was  duly  recorded  September  22, 
1900.  Mary  Bangs  took  possession  of  tbe 
property  and  continued  in  such  possession 
until  May  1,  1903.  May  20,  1902,  she  quit- 
claimed the  property  to  plaintiff  reserving 
possession,  however,  till  November  1,  1902. 
The  deed  was  duly  recorded.  November  24, 
1902,  plaintiff  by  warranty  deed  conveyed 
the  land  to  John  Arneaon.  Tbe  deed  was 
duly  recorded. 

May  7,  1901,  defendants  contracted  with 
Mary  Bangs  to  deepen  a  well  on  the  prem- 
ises and  repair  the  pump  used  in  such  well 
and  equip  the  pump  with  a  frost-proof  cock. 
Defendants  commenced  performance  of  such 
contract  May  4,  1901,  and  finished  their 
work,  except  that  of  equipping  the  pump  as 
stated,  by  May  20,  1901.  Tbe  final  act  was 
omitted  for  the  customary  time,  and  was  per- 
formed about  May  27,  1902.  On  that  date  a 
petition  In  due  form  was  duly  filed  to  pre- 
serve defendants'  right  of  lien  on  tbe  prem- 
ises for  tbe  amount  due  them  under  said 
contract,  which  Is  the  cloud  complained  of. 
Upon  such  facts  the  court  decided  that  de- 
fendants were  entitled  to  a  lien  on  the  land 
in  accordance  with  their  petition,  and  that 
such  petition  did  not  constitute  a  cloud  on 
plaintiff's  title,  wblch  equity,  at  big  suit 
would  remove. 

Accordingly  Judgment  was  rendered  dis- 
miSBing  the  complaint  with  costs. 

R.  S.  Cowle  and  Winter  &  Esch,  for  ap- 
pellant   Anderson  &  Ekem,  for  respondents. 

MARSHALL,  J.  (after  stating  tbe  facts). 
The  ultimate  question  for  solution  in  tbis 
case  is,  under  tbe  circumstances  were  re- 
spondents entitled  to  a  Hen  under  chapter 
143,  Rev.  St  1898,  tbe  person  they  dealt 
with  having,  more  than  six  months  after 
tbelr  contract  was,  as  regards  appearances 
to  third  parties,  performed,  conveyed  her 
interest  in  the  land  to  appellant?  The  er- 
rors assigned,  in  tbe  main,  are  that  the 
trial  court  improperly  held  that  tbe  contract 
included  the  work  of  putting  on  the  frost- 
proof cock;  that  putting  It  on  after  tbe  ap- 
parent completion  of  the  work,  as  regards 
third  parties,  extended  the  time  for  filing 
tbe  lien  petition;  that  an  entry  on  the  prem- 
ises to  complete  the  work  after  the  sale 
to  plaintiff,  without  his  permission,  could  af- 
fect the  right  of  lien;  and  that  the  delay 
of  one  year  In  putting  on  the  frost-proof  cock 
was  according  to  custom,  or  was  reasonable. 

On  all  questions  of  fact  involved  in  tbe 
assignments  of  error  the  evidence,  as  we  find 
it  in  the  record,  is  so  conflicting  that  under 
familiar  rules  the  trial  court's  findings  can- 
not properly  be  disturbed. 

Counsel  argue  that  tbe  contract  was  so  iu- 
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definite  that,  as  a  matter  of  law,  the  putting 
in  of  the  frost-proof  coclc  should  not  be 
deemed  to  be  included  therein.  On  that  ref- 
erence is  made  by  counsel  to  decisions  else- 
where. There  Is  nothing  In  our  statutes 
suggesting  as  an  essential  to  a  lien  on  realty, 
as  to  third  parties,  that  the  terms  of  the 
contract  must  be  so  tweclse  that  the  amount 
agreed  to  be  paid  for  work  and  material  fur- 
nished thereunder  can  be  definitely  determin- 
ed therefrom.  The  rule  in  Massachusetts, 
which  counsel  invoke,  does  not  apply  to  our 
statutes.  They  in  equivocal  terms  provide 
that  every  person,  who  as  principal'  contract- 
or furnishes  work  or  material  in  specified 
cases,  including  such  as  the  one  before  us, 
used  in  the  improvement  of  realty  so  as  to 
become  a  part  thereof,  is  entitled  to  a  lien 
for  the  indebtedness  created  thereby  upon 
all  the  right,  title  and  Interest  in  such 
realty  of  the  person  contracted  with  at  the 
time  of  the  commencement  of  such  work,  or 
the  furnishing  of  such  material.  Neither 
the  contract  price  for  the  work  and  material, 
nor  the  precise  details  of  such  work  are  re- 
quired by  the  statutes,  expressly  or  by  im- 
plication, to  be  fixed  In  advance.  It  is  suffi- 
cient as  to  any  work  or  material  that  it  be 
in  fact  Included  In  the  contract  The  time 
for  filing  the  ilen  petition  is  limited  to  six 
months  subsequent  to  the  last  charge  for  fur- 
nishing material  or  work.  Section  3318,  Rev. 
St.  1898.  That,  as  to  all  furnished  under 
one  contract,  regardless  of  the  time  occupied 
in  the  execution  thereof,  commences  at  the 
date  of  the  last  thereof.  Fowler  et  al.  v. 
BaiUey  et  al.,  14  Wis.  125.  That  case  indi- 
cates clearly  that  mere  lapse  of  time  betVeen 
the  last  ac^  and  those  preceding  It  in  the  ex- 
ecution of  a  contract  is  immaterial. 

In  support  of  the  point  that  omission  to 
furnish  some  unimportant  part  of  contract 
work,  or  material,  till  a  considerable  pe- 
riod after  the  contract  has  been  apparently 
fully  performed  cannot  extend  the  time  for 
filing  the  lien  petition.  Chapman  et  al.  v. 
Wadleigh  et  al.,  33  Wis.  267,  is  referred  to. 
That  case  is  to  the  effect  that  the  lan- 
guage of  section  3314,  Rev.  St  1888,  pro- 
viding that  the  lien  shall  have  priority  over 
any  other  lien  originating  subsequent  to  the 
commencement  of  the  construction,  repair, 
etc.,  calls  for  visible  physical  acts  in  that 
regard,  likely  to  give  notice  to  third  parties 
dealing  in  respect  to  the  realty  and  put  them 
on  inquiry.  It  has  no  reference  to  necessity 
for  visible  continuity  of  work  from  the  com- 
mencement thereof  to  the  beginning  of  the 
period  limited  for  filing  the  lien.  The  Fish 
Creek  Boom  &  Log  Driving  Co.  v.  The  First 
Xational  Bank  of  Ashland,  80  Wis.  830,  50 
N.  W.  585,  cited  by  counsel,  relates  to  the 
log-lien  statute,  which  expressly  requires 
continuity  of  work.  Berry  et  al.  v.  Turner 
et  al.,  45  Wis.  105,  also  cited,  is  to  the  ef- 
fect that  work  done  after  completion  of  a 
contract,  pursuant  to  a  settlement  for  breach 
thereof  does  not  count  In.  determining  the 


time  within  which  the  lien  may  be  filed  for 
Indebtedness  accruing  under  the  contract 
Numerous  other  cases  are  cited  to  our  at- 
tention all  of  which  have  been  examined. 
We  fail  to  dlBcover  that  any  of  them  mote 
closely  bear  on  the  question  In  hand  than 
those  specially  referred  to.  Doubtless,  such 
delay  in  completing  a  contract  as  to  Indicate 
either  full  performance,  or  abandonment  of 
the  -^ork,  so  clearly  as  to  render  failure  to 
make  inquiries  In  respect  to  the  matter  ex- 
cusable, would  be  binding  on  the  lien  claim- 
ant upon  principles  of  estoppel  In  pais. 
The  trial  court  found  here  that  there  was 
no  unreasonable  delay,  and  we  do  not  see 
our  way  clear  to  disturb  that  decision. 

It  seems  that  counsel  are  in  error  In  their 
position  that  the  trial  court  decided  that  a 
Hen  can  be  acquired,  or  the  time  for  filing 
a  lien  petition  extended,  by  the  commission 
of  a  trespass.  When  the  last  act  under  the 
contract  was  performed  the  person  respond- 
ents contracted  with  was  still  In  possession 
of  the  premises,  and  so  far  as  we  can  dis- 
cover, neither  she  nor  any  one  else  prohibited 
them  from  completing  their  work.  The  trial 
court,  doubtless,  found  that  there  was  no 
such  prohibition,  and  that  If  It  were  other- 
wise, their  willingness  to  complete  their 
work  was  sufficient  to  save  their  right  of 
lien  for  work  already  done.  It  may  be  that 
If  one  sell  land  while  lienable  work  Is  In 
progress  thereon  imder  a  contract,  the  li- 
cense incident  to  the  contract  to  enter  upon 
the  premises  might  be  terminated  by  the  new 
owner,  but  he  could  not  by  any  mere  act 
of  his  defeat  the  Hen  remedy  of  the  con- 
tractor for  work  already  done.  If  he  refus- 
ed to  allow  completion  of  the  contract  an  of- 
fer to  do  so  would  be  equivalent  to  per- 
formance, as  regards  the  commencement  of 
the  time  limited  by  law  for  ffilng  the  lien 
petition  for  work  and  material  already  fur- 
nished. Otherwise  the  remedy  under  the 
lien  statute  might  in  many  cases  be  defeated 
by  sale  of  the  realty  pending  the  execution  of 
a  contract  to  do  lienable  work  thereon. 

There  are  no  other  questions  suggested  for 
consideration  deemed  to  be  of  sufficient  im- 
portance to  call  for  special  treatment 

The  Judgment  Is  affirmed. 


RIDEOUT  et  al.   v.   WINNEBAGO   TRAC- 
TION CO. 
(Supreme  Court  of  Wisconsin.    Dec.  IS,  1904.) 

NEOLIOENCE— OB0S8   NEQLIQEKCR— PUKADINQ — 
INDEFINITENE8S  —  CONFLICTING    TBEOBIE8  — 

INCONSISTENT   FINDINGS. 

1.  The  term  "negligence"  by  Itself  suggests 
only  inadvertence  or  want  of  ordinary  care, 
and  however  great  may  be  the  degree  of  such 
want  of  care,  bo  long  as  the  element  of  Inad- 
vertence remains,  willfulness  is  excluded. 

2.  The  term  "gross  negligence"  signifies  will- 
fulness. It  involves  intent,  actual  or  con- 
structive, which  is  a  characteristic  of  criminal 
liability.  If  one  is  guilty  of  inadvertence  caus- 
ing injury   to  another,   that  one's   fault  is  de- 
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nominated  want  of  ordinary  care.  If  one  U 
piiilty  of  willful  misconduct  causing  actionable 
injury  to  another,  the  former's  fault  is  denom- 
inated "gross  negligence." 

3.  Since  in  the  first  case  suggested  intention 
to  do  the  injury,  actual  or  constructive,  must 
be  absent  and  in  the  second  case  present,  a  com- 
plaint using  language  to  descrioe  defendant's 
fault  appropriate  to  both  species  of  miacouduct, 
as  if  they  occurred  at  one  and  the  same  time, 
and  that  one  included  the  other,  is  indefinite 
and  uncertain. 

4.  GroKs  negligence  does  not  include  ordinary 
negligence,  and  proof  of  the  former  does  not 
prove  but  rather  disproves  the  latter. 

5.  Where  a  complaint  is  indefinite  and  uncer- 
tain because  of  the  pleader's  confusing  the  ele- 
ment of  advertence  with  that  of  inadvertence, 
ordinary  negligence  with  gross  negligence,  and 
the  attention  of  the  trial  court  is  called  thereto, 
though  not  in  the  most  approved  manner,  it 
should  compel  the  plaintiff  to  proceed  upon  one 
theory  or  the  other,  it  both  theories  can  be  rea- 
sonably spelled  oat  of  the  pleadings,  or  give 
such  permissible  construction  to  the  pleadingB 
as  to  confine  plaintiff's  claim  to  one  species  of 
wrongdoing. 

6.  Wh«e  a  complaint  has  a  double  aspect 
rendering  it  indefinite  and  nncertain,  as  above 
indicated,  it  is  error  to  submit  the  cause  to  the 
jury  upon  both  aspects,  and  in  case  error  is 
committed  in  that  regard  resulting  in  a  ver- 
dict in  favor  of  the  plaintiff  upon  the  ground  of 
gross  negligence  and  ordinary  negligence  as 
well.  It  is  error  to  render  judgment  thereon  be- 
cause of  Inconsistency  in  the  findings. 

(Syllabus  by  the  Judge.) 

Appeal  from  Circuit  Court,  Winnebago 
County;   Oeorge  W.  Bumell,  Judge. 

Action  by  W.  K.  Rldeout  and  George  A. 
Sarau,  administrators  of  the  estate  of  Chris- 
tian Sarau,  deceased,  against  the  Winnebago 
Traction  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Reversed. 

Action  for  damages  for  the  alleged  wrong- 
ful killing  of  plaintiffs'  intestate.  The  cir- 
cumstances stated  as  a  ground  for  a  recov- 
ery are  substantially  these:  From  June  22, 
1897,  np  to  and  InclusiTe  of  the  event  com- 
plained of  defendant  was  a  corporation  duly 
organized  under  the  laws  of  this  state,  and 
authorized  to  operate  an  electric  street  rail- 
way on  various  streets.  Including  Merrltt 
street,  In  the  city  of  Oshkosh,  Wis.  August 
24,  1903,  the  Uniformed  Bank  Knights  of 
Pythias  in  such  city,  some  being  on  foot 
and  some  being  in  carriages, — one  of  the 
former  being  Christian  Sarau, — marched  in 
parade  formation  along  the  street  specially 
mentioned,  escorted  by  a  military  band  of 
twenty-four  pieces  discoursing  music.  Some 
of  the  marchers,  including  Sarau,  in  the  ex- 
ercise of  ordinary  care  walked  between  the 
rnUs  of  defendant's  track  located  on  such 
street,  and  others  walked  on  either  side 
thereof.  While  so  doing  defendant's  servant 
with  one  of  its  cars  approached  the  proces- 
sion from  the  rear  at  a  dangerous  rate  of 
speed,  without  giving  any  sufficient  warning 
to  the  marchers  to  yield  the  right  of  way 
before  reaching  them.  The  car  going  at 
such  dangerous  rate  of  speed,  without  suffli- 
dent  warning  being  given  as  aforesaid,  was 
carelessly,  negligently,  recklessly  and  wan- 
tonly propelled  into  the  space  occupied  by 
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the  marchers  and  onto  and  over  said  Sarau, 
causing  injuries  from  which  be  on  the  same 
day  died. 

Sarau  suffered  great  mental  and  physical 
pain  from  the  Instant  he  was  injured  till 
death  occurred,  and  plaintiffs  as  his  personal 
representatives  were  put  to  great  expense 
by  reason  of  such  wrongful  conduct  for 
medical  and  surgical  care  of  and  attendance 
upon  Sarau,  and  for  nursing  and  hospital 
bills. 

Several  times  in  the  complaint  the  cohduct 
of  the  defendant's  servant,  who  controlled 
the  car,  was  characterized  as  careless,  neg- 
ligent, reckless,  willful  and  wanton,  or  by 
words  of  similar  import.  Allegations  were 
made  appropriate  to  a  cause  of  action  for 
damages  to  Sarau,  which  survived  to  his  per- 
sonal representatives,  and  also  a  cause  of 
action  tor  damages  to  his  surviving  rela- 
tives, the  whole  amount  claimed  being  91U,- 
000. 

Defendant  answered  putting  In  issue  the 
allegations  of  the  complaint  as  to  its  serv- 
ant having  negligently  operated  the  car  on 
the  occasion  in  question,  and  pleaded  as  the 
proximate  cause  of  the  injury  and  death  of 
Sarau, — want  of  ordinary  care  on  his  part. 

It  fairly  appears  from  the  record,  in  har- 
mony with  the  claim  of  respondents'  attor- 
neys upon  the  argument  of  the  case  in  this 
court,  that  respondents'  right  to  recover  was 
intended  to  be  grounded  on  gross  negligence. 
The  court,  nevertheless,  refused  to  construe 
the  complaint  in  harmony  therewith,  and 
submitted  the  cause  to  the  Jury  for  specific 
findings  covering  the  subject  of  liability  for 
ordinary  negligence,  and  for  gross  negligence 
as  well.  The  result  was  the  following  ver- 
dict: 

(1)  Saran  came  to  his  death  by  injuries 
received  at  the  time  and  place  alleged  in  the 
complaint.  (2)  Defendant's  employes  were 
guilty  of  want  of  ordinary  care  and  pru- 
dence in  operating  the  car  at  the  time  of  the 
accident  (3)  Such  want  of  ordinary  care 
and  prudence  was  the  proximate  cause  of 
the  Injury  to  Sarau.  (4)  The  motorman  was 
guilty  of  gross  negligence;  his  conduct  was 
malicious,  wanton  and  reckless,  evincing  a 
disregard  of  consequences  to  others.  (5)  The 
car  was  going  at  a  speed  of  15  miles  an 
hour  when  it  ran  through  the  band,  before 
it  reached  Sarau.  (6)  He  could  not  have 
seen  the  car  approaching  him  in  time  to 
have  avoided  the  collision.  (7)  The  motor- 
man  did  not  try  to  stop  the  car  upon  Its 
becoming  apparent  to  him  that  it  would 
strike  Sarau.  (8)  When  the  accident  occur- 
red the  car  was  running  at  the  rate  of  15 
miles  an  hour.  (9)  Want  of  ordinary  care 
on  Sarau's  part  did  not  contribute  to  pro- 
duce the  injury.  (10)  Damages  were  caused 
by  the  occurrence,  for  doctors'  bills  and  hos- 
pital bill  $75,  funeral  expense  ?421,  physical 
pain  and  mental  suffering  of  Sarau  $500,  loss 
to  his  surviving  relatives  by  his  death  $4,500. 

After  the   coming   in  of  the  verdict  the 
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court  cbanged  finding  6  so  aa  to  decide  that 
Saran  could  have  seen  the  approaching  car 
in  time  to  have  avoided  the  collision. 

Exceptions  were  duly  taken  to  preserre 
for  review  numerous  questions,  including 
those  discussed  in  the  opinion,  so  far  as  ex- 
ceptions were  necessary  in  that  regard. 
Judgment  was  rendered  in  plaintiff's  favor 
on  the  verdict,  from  which  this  appeal  was 
taken. 

Weed  &  HolUster  and  Charles  Barber  (of 
counsel),  for  appellant  Bouck  &  Hilton,  A. 
E.  Thompson,  and  John  F.  Kluwln,  for  re- 
spondents. 

MARSHALL,  J.  (after  stating  the  facts). 
It  seems  that  from  the  time  of  drawing  the 
complaint  to  the  entry  of  Judgment  there 
was  want  of  appreciation  of  the  broad  dis- 
tinction between  ordinary  negligence  and 
intentional  wrongdoing,  the  former  being 
characterized  by  Inadvertence  and  the  latter 
by  advertence,  the  one  requiring  intent,  ac- 
tual or  constructive  to  injure,  and  the  other 
being  inconsistent  therewith.  Under  the  de- 
cisions of  this  court,  and  by  the  better  rule, 
it  is  believed,  prevailing  wherever  the  doc- 
trine of  comparative  negligence  does  not 
prevail,  as  it  does  not  here,  that  species  of 
wrong,  which  has  been  denominated  in  this 
and  some  other  Jurisdictions  gross  negli- 
gence, is  impossible  if  there  is  mere  want  of 
ordinary  care.  Therefore  to  charge  that  an 
alleged  wrongdoer  was  guilty  of  one  species 
of  wrongful  conduct,  and  allow  a  recovery 
for  guilt  of  the  other,  or  to  charge  both  as 
characterizing  the  same  wrongful  act  and  al- 
low a  general  recovery  is  wrong.  A  pleading 
with  such  an  infirmity  is  Indefinite  and  un- 
certain and  open  to  a  motion  on  that  ground. 
The  practice  of  charging  that  one  caused  in- 
jury to  another  by  careless,  negligent,  wan- 
ton and  willful  misconduct,  or  of  using  lan- 
guage of  similar  import  in  attempting  to 
state  a  cause  of  action  is  improper.  This 
court  80  held,  in  effect,  in  Bolin  v.  C,  St.  P., 
M.  &  O.  Ry.  Co.,  108  Wis.  833,  84  N.  W.  446, 
81  Am.  St.  Rep.  911,  and  cases  there  referred 
to,  and  so  held  expressly  in  Wilson  v.  -Chip- 
pewa Valley  Electric  R.  Co.,  98  N.  W.  538. 
In  the  former  this  language  was  used: 

"Inadvertence,  in  some  degree,  Is  the  dis- 
tinguishing characteristic  of  negligence,  while 
misconduct  of  a  more  reprehensible  charac- 
ter, characterized  by  rashness,  wantonness 
and  recklessness  of  a  person  as  regards  the 
personal  safety  of  another,  has  been  desig- 
nated by  this  court  as  gross  negligence." 
That  involves  "a  suflSelent  degree  of  intent  at 
least  to  be  inconsistent  with  Inadvertence." 

In  the  last  case  cited  this  court  said  of 
the  effect  of  the  decision  In  the  BoUn  Case 
as  to  a  wrong  of  this  nature,  (one  alleged  to 
have  been  characterized  by  wantonness  and 
willfulness): 

"There  Is  really  no  element  of  inadvert- 
ence, which  Is  a  necessary  element  of  negli- 


gence, and  hence  the  term  'gross  negligence,' 
as  applicable  to  this  class  of  wrongs,  is  in- 
accurate. The  conclusion  Is  that  when  this 
kind  of  wrong  is  charged,  aa  in  the  present 
case,  though  it  be  called  'gross  negligence,'  it 
does  not  logically  include  ordinary  negligence 
any  more  than  a  charge  of  ordinary  negli- 
gence includes  intentional  wrong." 

In  Decker  v.  McSorley,  116  WU.  643.  98 
N.  W.  808,  it  was  said  that: 

"No  degree  of  mere  carelessness  or  inad- 
vertence constitutes  gross  negligence  or  will- 
ful misconduct" 

And  in  Watermolen  v.  The  Fox  River  Elec- 
tric Railway  &  Power  Co..  110  Wla.  153.  85 
N.  W.  663,  that: 

"It  is  obvious  that  no  degree  of  mere  care- 
lessness or  inadvertence,  however  remote 
from  the  care  customarily  used  either  by  the 
ordinary  careful  man  or  by  the  exceptional- 
ly careless  one,  constitutes  gross  negligence." 
The  latter  suggests  necessarily  intent,  either 
actual  or  constructive,  to  cause  injury,  or 
"conduct  evincing  a  total  disregard  for  the 
safety  of  persons  or  property." 

The  doctrine  above  Indicated  is  not  sup- 
ported by  authorities  imlversally,  though  the 
want  of  harmony  will  be  generally  found  to 
grow  out  of  the  fact  that  the  doctrine  of 
comparative  negligence  prevails  in  some  Ju- 
risdictions and  not  In  others.  Authorities 
on  both  sides  of  the  question  are  cited  in  Wil- 
son V.  Chippewa  Valley  Electric  R.  Co., 
supra.  The  idea  that  gross  negligence  is  in- 
consistent with  ordinary  negligence  seems  to 
be  the  logical  result  of  such  a  distinction  be- 
tween the  two  species  of  wrongs  as  to  render 
it  impossible  for  the  element  of  inadvertence 
to  be  common  to  both.  It  were  better  if  the 
term  "gross  negligence"  as  suggesting  Inad- 
vertence bad  never  been  used  in  speaking  of 
a  wrong,  having  the  element  of  Intent  actu- 
al or  constructive,  to  Injure.  The  Supreme 
Court  of  Indiana  in  treating  this  subject  In 
Louisville,  New  Albany  &  Chicago  B.  Co.  v. 
Bryan,  107  Ind.  61,  58,  7  N.  B.  807,  808,  used 
this  language: 

"To  constitute  a  willful  injury,  the  act 
which  produced  it  must  have  been  intention- 
al, or  must  have  been  done  under  such  cir- 
cumstances as  evinced  a  reckless  disregard 
for  the  safety  of  others,  and  a  willingness  to 
inflict  the  injury  complained  of.  It  involve* 
conduct  which  is  quasi .  criminal.  •  •  • 
The  words  'careless'  and  •negligent'  used  In 
conjunction,  have  not  always  been  employed 
with  strict  regard  for  accuracy  of  expression. 
To  say  that  an  injury  resulted  from  the  neg- 
ligent and  willful  conduct  of  another,  is  to 
affirm  that  the  same  act  is  the  result  of  two 
exactly  opposite  mental  conditions.  It  la  to 
affirm  in  one  breath  that  an  act  was  done 
through  Inattention,  thoughtlessly,  heedless- 
ly, and  at  the  same  time  purposely  and  by 
design.  •  •  •  It  is  only  necessary  to  say 
that  the  distinction  between  cases  falling 
within  the  one  class  or  the  other,  Is  clear  and 
well  defined,  and  cases  in  neither  class  are 
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ntded  by  Importing  into  tliem  attributes  per- 
tatnlng  to  the  other." 

In  the  Cleveland,  et&,  R.  W.  Co.  t.  Miller, 
Adm'r.  148  Ind.  480-601,  48  N.  B.  44B,  448, 
that  court  said: 

"The  two  terms  CnegUgence'  and  'willful- 
ness')  are  incompatible.  Negligence  arises 
from  Inattention,  thoughtlessness,  or  heed- 
lessness, while  willfulness  cannot  exist  with- 
out purpose  or  design.  No  purpose  or  design 
can  be  said  to  exist  where  the  injurious  act 
results  from  negligence,  and  negligence  can- 
not be  of  such  a  degree  as  to  become  willful- 
ness. •  •  •  The  doctrine  of  comparative 
negligence  does  not  obtain  recognition  in  this 
state  •  •  •  and  when  willfulness  is  the 
essential  element  In  the  act  or  conduct  of  the 
party  charged  with  ^  the  wrong,  the  case 
ceases  to  be  one  of  negligence.  Willfulness 
and  negligence  are  the  opposites  of  each  oth- 
er; the  former  signifying  the  presence  of 
Intention  and  the  latter  its'absence." 

To  the  same  effect  are  Parker,  Adm'r,  v. 
The  Pennsylvania  Company,  134  Ind.  673, 
34  N.  E.  S04,  23  L.  R.  A.  652;  Highland  Ave- 
nue &  Belt  Railroad  Co.  v.  Winn,  83  Ala.  306, 
9  South.  608;  Louisville  &  Nashville  Railroad 
Co.  V.  Johnston,  78  Ala.  436;  Levin  ▼.  Mem- 
phis &  Charleston  Railroad  Co.,  109  Ala.  8S2, 
19  South.  395;  Wabash  Railroad  Co.  v.  Speer, 
166  111.  244,  40  N.  B.  835';  Ruter  ▼.  Foy,  46 
Iowa,  132;  Matthews  v.  Warner's  Adm'r,  29 
Grat.  670,  26  Am.  Rep.  396;  Denman  v.  John- 
ston. 85  Mich.  387,  48  N.  W.  665;  Menger  v. 
Laor,  65  N.  J.  Law,  205,  26  Atl.  180,  20 
L.  B.  A.  61;  and  Am.  &  Eng.  Enc.  of  Law  (2d 
Ed.)  vol.  7,  443.  From  the  foregoing  It  will 
be  seen  that  In  charging  liability,  either 
springing  from  the  want  of  ordinary  care  or 
an  intentional  wrong,  causing  personal  in- 
Jury  to  one,  nothing  is  to  be  gained  by  a  mul- 
tiplicity of  adjectives  or  adverbs.  When  It  is 
stated  that  the  wrongdoer  failed  to  exercise 
ordinary  care  In  a  case  grounded  on  ordinary 
negligence,  or  that  be  acted  willfully  in  a  case 
based  on  gross  negligence,  so  called,  nothing 
In  any  circumstances  can  be  added  by  other- 
wise characterizing  the  wrong,  except  by  way 
of  emphasis,  which  of  course  is  Immaterial 
to  the  liability,  ot  the  measure  thereof.  In 
confusing  the  two  species  of  wrong,  as  If 
one  was  of  the  same  character  as  the  other, 
only  greater  In  degree,  there  is  liability  of 
rendering  the  pleading  indefinite  and  leading 
to  a  fatal  variance  between  it  and  the  proof 
und  also  to  an  Inconsistent  verdict 
•There  was  an  objection  here  to  any  evi- 
dence under  the  complaint  because  of  uncer- 
tainty of  the  nature  above  spoken  of.  The 
theory  of  appellant's  counsel  seems  to  have 
been  then,  and  to  be  still,  that  the  charge  of 
inadvertent  conduct  and  of  willfulness  neo- 
trallzcd  each  other,  rendering  the  complaint 
InsufBcient  to  state  any  cause  of  action.  We 
tblnk  otherwise.  In  a  case  of  this  kind, 
wbile  it  l8  tme  a  charge  of  gross  negligence 
will  not  warrant  a  recovery  on  the  ground 
of  ordinary  negligence,  even  though  accom- 


panied by  an  allegation  that  plaintiff  was 
In  exercise  of  ordinary  care  at  the  time  of 
the  occurrence  complained  of,  it  does  not 
necessarily  follow  that  a  charge  Including 
both  elements  of  wrongful  conduct  is  mean- 
ingless. If  very  strict  technical  rules  of 
pleading  were  applied  It  might  be  otherwise. 
Under  the  proper  rule  every  reasonable  in- 
tendment is  to  be  considered  in  favor  of  the 
pleading  and  everything  essential  to  the 
cause  of  action  sought  to  be  stated,  reason- 
ably Inferable  from  the  language  used,  is  to 
be  deemed  as  effectually  pleaded  as  if  ex- 
pressly alleged.  Section  2668,  Rev.  St  1898; 
Morse  V.  Gllman,  16  Wis.  604;  Flanders  v. 
McVlckar,  7  Wis.  872;  Horn  v.  Ludington, 
28  Wis.  81;  Merrill  v.  Merrill  et  al.,  53  Wis. 
522,  10  N.  W.  684;  Miller  v.  Bayer  et  al.. 
84  Wis.  123-126,  68  N.  W.  869;  South  Bend 
Chilled  Plow  Co.  v.  George  C.  Crlbb  Co., 
'97  Wis.  230,  72  N.  W.  749.  Or  as  stated  thus 
In  some  of  the  cases,  cited: 

"If  the  essential  facts  can  be  gathered 
from  the  pleading  or  may  reasonably  be  in- 
ferred from  the  allegations  it  Is  good  though 
such  allegations  be  In  form  uncertain  and 
Incomplete." 

It  is  considered  that  a  charge  that  an  act 
was  negligently,  carelessly  and  willfnlly  done, 
or  done  negligently,  carelessly  and  in  dis- 
regard of  consequences  as  to  the  personal 
safety  of  others,  though  open  to  a  motion  to 
make  more  definite  and  certain  by  removing 
the  feature  rendering  It  necessary  to  deter- 
mine by  constmetion  what  character  of 
wrong  is  relied  upon  may  reasonably  be  said 
to  charge  gross  negligence.  Therefore  the 
objection  to  evidence  under  the  complaint 
was  properly  overruled.  However,  since  the 
objection  directed  attention  to  a  probability 
that  the  pleader  may  have  Intended  to 
charge  both  ordinary  negligence  and  gross 
negligence,  to  set  forth  two  causes  of  action 
of  a  somewhat  inconsistent  character,  the 
court  in  overruling  it  should  have  construed 
tbe  complaint  and  shaped  the  trial  accord- 
ingly. In  Wilson  V,  Chippewa  Valley  Elec- 
tric R.  Co.,  supra,  this  court  construed  a 
complaint  charging  an  alleged  wrongful  act 
to  have  been  perpetrated  negligently  and 
willfully  as  stating  a  cause  of  action  involv- 
ing gross  negligence,  and  tested  the  suffi- 
ciency of  the  verdict  thereby,  holding,  that 
upon  such  a  complaint  there  cannot  be  a  re- 
covery on  the  ground  of  ordinary  negligence, 
consistent  with  McClellan  v.  Chippewa  Val- 
ley Electric  R.  Co.,  110  Wis.  326.  65  N.  W. 
1018,  where  it  was  decided  that  in  a  com- 
plaint charging  ordinary  negligence  there 
can  be  no  recovery  on  tbe  ground  of  gross 
negligence. 

The  practice  adopted  here  of  declining  to 
construe  the  complaint  as  to  the  particular 
species  of  wrongdoing  intended  to  be  char- 
ged therein  and  confining  plaintiff  thereto, 
and  permitting  a  recovery  upon  the  ground 
of  ordinary  and  gross  negligence  as  well,  Is 
very  reprehensible.    To  allow  such  a  prac- 
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tice  to  gnln  a  foothold  In  our  system  would 
lead  to  prejudicial  confusion  and  uncertainty 
in  the  administration  of  Justice.  The  Jury 
were  directed  to  find  as  to  Issues  appropri- 
ate to  two  distinct  and  somewhat  inconsist- 
ent causes  of  action,  wlien  tlie  complaint 
should  have  been  construed  as  charging  but 
one.  It  should  have  been  held  to  state  a 
cause  of  action  for  gross  negligence.  We 
have  a  verdict  finding  that  degree  of  wrong, 
and  in  effect  finding  that  a  lesser  degree  was 
the  proximate  cause  of  the  injury.  It  may 
appear  somewhat  technical  to  bold  that  such 
a  verdict  presents  a  well-defined  and  fatal 
inconsistency,  but  the  practice  contemplated 
by  the  Code  that  the  plaintiff  shall  state,  un- 
derstandingly  to  the  defendant  and  the  court, 
the  facts  as  to  the  cause  of  action  he  relies 
upon,  and  if  there  are  two  causes  that  they 
shall  not  be  inconsistent,  and  that  the  re- 
covery shall  be  in  harmony  therevrlth.  Is  so 
invaded  by  that  adopted^  by  the  trial  court 
that  we  feel  constrained 'to  condemn  it,  not 
overlooking  section  2829,  and  the  scope  there- 
of, as  declared  by  this  court,  in  saving  Judi- 
cial decisions  from  disturbance  regardless  of 
errors  not  affecting  the  substantial  rights 
of  the  adverse  parties. 

Since  no  recovery  can  be  sustained  under 
the  complaint  for  ordinary  negligence,  all 
questions  presented  upon  the  appeal,  apper- 
taining to  the  subject  of  contributory  negli- 
gence of  Saran,  are  immaterial  and  will 
therefore  not  be  considered.  If  the  injury 
was  caused  by  gross  misconduct  of  appel- 
lant's servant,  conduct  involving  at  least  con- 
structive Intent  to  do  the  act  complained  of, 
whether  Sarau  did  w  did  not  exercise  ordi- 
nary care  to  protect  himself  does  not  affect 
the  right  of  respondents  to  recover,  either  for 
the  damages  caused  to  the  deceased  or  to 
the  surviving  relatives.  Boliu  y.  C,  8t  P.. 
M.  &  O.  R.  Co.,  supra. 

The  point  is  made  that  there  was  no  evi- 
dence of  willful  misconduct  on  the  part  of 
appellant's  servant,  who  controlled  the  car, 
and  therefore  a  verdict  should  have  been 
directed  in  appellant's  favor.  It  seems  to 
us  otherwise.  There  was  evidence  tending 
to  show  that  when  the  car  reached  a  point 
where  the  motorman  was  in  full  view  of  the 
marchers,  and  for  a  considerable  period  of 
time  thereafter,  he  must  have  observed  the 
danger  those  in  its  pathway  were  in  and  had 
ample  opportunity  to  guard  against  it;  that 
he  must  have  seen  that  the  marchers  were 
proceeding  entirely  unconscious  of  the  ap- 
proach of  his  car;  that  with  the  noise  of  the 
band  and  other  noises  made  by  them  it  was 
quite  improbable  that  they  would,  or  might 
not,  observe  the  car  In  time  to  give  way  for 
it  to  pass;  that  by  repeated  signals  from 
the  conducts  he  was  directed  to  slacken  the 
speed  of  the  car,  and  if  necessary  stop  It 
before  reaching  the  space  occupied  by  the 
marchers,  and  that,  nevertheless,  be  made 
no  effort  to  do  so  until  it  bad  traveled 
through  a  large  part  of  such  space  and  up 


to  within  a  few  feet  of  Sarau,  at  the  rate  of 
15  miles  per  hour,  or  about  22  feet  per  sec- 
ond. A  Jury  might  well  find  imder  inch  cir- 
cumstances conscious  disregard  of  human 
life,  rendering  the  wrongdoer  in  case  of  a 
destruction  thereof  guilty  of  manslaughter 
in  a  criminal  action,  and  of  willful  miscon- 
duct In  a  civil  action.  True,  the  car  bad  the 
right  of  way  and  it  was  tbe  duty  of  the 
marchers  to  step  aside  so  as  not  to  Interfere 
with  its  passage  or  speed.  True,  It  was  the 
duty  of  tbe  marchers,  aa  is  ordinarily  tbe 
case,  to  oae  their  senses  reasonably,  to  en- 
able them  to  do  that  before  the  car  came 
dangerously  near  them,  and  yet  no  excuse  is 
seen  for  an  assertion  of  a  superior  right  In 
appellant  by  consciously  running  its  car  Into 
tbe  parade  at  a  speed  of  22  feet  per  second. 

A  person  with  Saran  at  the  place  of  tbe 
Injury  when  be  regained  consciousness  in 
answer  to  this  question,  "What  did  be  say 
if  anything  that  would  Indicate  pain  and 
suffering?"  said: 

"He  raised  his  right  leg,  at  that  time  be 
knew  be  was  hurt  and  be  didn't  know 
whether  his  leg  was  off  or  whether  tt  was 
cut  although  he  felt  the  pain  and  be  tbonght 
they  were  either  squeezing  it  or  doing  some- 
thing to  it  and  be  wanted  us  to  let  go,  see- 
ing we  didn't  let  go  be  raised  bis  ri^bt  leg 
and  tried  to  kick  na  and  we  held  bis  right 
leg  down." 

It  is  easily  seen  that  the  answer  la  not  re- 
sponsive to  the  question.  Error  is  assigned 
because  tbe  court  refused  to  strike  it  out 
Whether  appellant  was,  or  may  have  been, 
prejudiced  thereby  does  not  clearly  appear. 
As  a  rule  unresponsive  answers  by  a  wit- 
ness should  be  promptly  stricken  out,  upon 
a  motion  being  seasonably  made  therefor. 
Tbe  orderly  conduct  of  trials  requires  that 
litigants  shall  bare  a  reasonable  enforce- 
ment of  that  rule. 

Several  witnesses  were  permitted  to  tes- 
tify to  what  they  heard  Sarau  say,  or  do.  or 
how  be  acted  shortly  after  be  was  injured, 
some  of  the  occurrences  being  while  be  was 
on  tbe  way  to  tbe  hospital  from  the  place  of 
the  injury,  and  some  immediately  upon,  or 
soon  after,  his  arrival  at  tbe  hospital,  indi- 
cating that  be  was  conscious  and  suffering 
pain.  That  was  proper.  Exclamations  and 
expressions  such  as  commonly,  under  the 
circumstances,  evince  suffering,  tbe  condi- 
tions being  such  as  to  indicate  reality,  may 
be  testified  to  by  a  person  having  knowledge 
thereof  upon  the  ultimate  fact  which  they 
suggest  becoming  a  proper  subject  of  In- 
quiry. Such  evidence  falls  within  tbe  rules 
allowing  all  parts  of  the  res  gestae  as  to  a 
subject  of  Judicial  inquiry  to  be  given  in 
evidence.  Hall  v.  Tbe  American  Masonic 
Accident  Association.  86  Wis.  518,  57  N. 
W.  360;  McKelgue,  Adm'x,  etc,  v.  The  City 
of  Janes ville,  68  Wis.  60.  81  N.  W.  29ti; 
Quaife  et  al.  v.  Chicago  &  Northwestern 
Uy.  Co..  48  Wis.  513,  4  N.  W.  658,  33  Am. 
Rep.  821;    1st  Greenl.  on  Evidence,  {  KT: 
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and  Jones  cm  Eridence,  S  352.  The  doctrine 
that  a  person's  state  of  mind  as  to  existing 
pain  can  be  so  establlsbed  necessarily  In- 
cludes establishing  consciousness.  Both  mat- 
ters were  material  In  this  case.  One  could 
not  really  suffer  pain  without  possessing 
some  degree  of  consciousness.  The  Indica- 
tions of  one  would  ordinarily  evince  the  oth- 
er. But  Independently  of  that,  doubtless, 
the  state  of  a  person's  mind  as  regards  con- 
sciousness, when  material,  may  be  establish- 
ed by  the  species  of  evidence  competent  to 
establish  the  fact  of  suffering  pain. 

Evidence  was  permitted  as  to  what  the 
duties  of  a  motorman  were,  operating  a  car 
manned  by  a  conductor,  as  in  this  case.  The 
question  was  evidently  not  aimed  at  what 
the  duty  of  the  motorman  was,  as  a  matter 
of  law,  but  as  to  what  the  Incidents  of  his 
position  were  in  that  regard  under  his  con- 
tract of  employment.  Presumably,  the  pur- 
pose of  the  question  was  to  show  that  he 
was  not  required  to  do  anything  Interfering 
with  observing  the  situation  of  those  upon 
the  traclE  in  the  pathway  of  his  car  on  the 
occasion  In  question,  and  that  he  recklessly 
and  consciously  disobeyed  the  conductor's 
orders  to  stop  the  car  before  the  event  com- 
plained of.  The  bearing  of  the  evidence  was 
on  the  claim  of  willful  misconduct  imputa- 
ble to  appellant.  In  that  light  we  see  no 
reason  why  the  evidence  was  not  proper. 

Further  complaint  is  made  because  evi- 
dence was  permitted  as  to  the  schedule  time 
for  running  cars  the  week  before  the  acci- 
dent. We  are  unable  to  see  how  appellant 
could  possibly  have  been  prejudiced  by  that. 
There  was  no  claim  that  the  speed  of  car 
on  the  day  of  the  accident  was  greater  than 
usual.  The  only  difference  in  the  schedule 
on  that  day  and  on  the  week  prior  thereto, 
was  that  on  the  former,  contrary  to  the  lat- 
ter, the  cars  were  (derated  one  way  only, 
giving  patrons  the  benefit  of  two  opportuni- 
ties to  go  in  that  direction  in  the  time  or- 
dinarily occupied  by  a  trip  down  the  track 
and  return.  It  was  certainly  proper  to  show 
the  manner  In  which  cars  were  operated  at 
the  time  of  the  injury,  and  that  there  was 
a  special  arrangement  for  the  occasion  for 
the  better  convenience  of  patrons. 

Brror  Is  assigned  because  one,  who  was  in 
the  procession  some  distance  behind  Sarau, 
was  permitted  to  testify  that  as  the  car 
passed  him,  he  said,  "For  God's  sake  stop 
that  car!"  It  was  then  in  dangerous  prox- 
^ity  to  Sarau.  The  exclamation  was  made 
within  hearing  distance  of  the  motorman. 
He  may,  or  may  not.  have  heard  it.  It  was 
within  the  probabilities  that  he  did.  So  the 
evidence,  though  not  competent  to  show  the 
speed  of  the  car,  or  that  it  was  going  at  a 
danKfrous  rate  of  speed,  was  competent  as 
benring  on  the  question  of  whether  the  mo- 
torman operated  the  car  in  conscious  disre- 
gard of  the  safety  of  others. 

One  of  the  marcber<<.  who  was  some  dis- 
tance l>ehlnd  Sarau,  having  testified,  with- 


out objection,  that  seeing  the  danger  to  those 
on  the  car  track,  be  stepped  forward  to  take 
hold  of  some  of  them,  bis  idea  being  to  run 
on  to  the  track  for  that  purpose,  but  that 
there  was  no  show  and  he  stepped  back,  was 
permitted  to  answer  a  question  as  to  why 
there  was  no  show.  The  answer  was  not 
strictly  responsive  thereto,  but  there  was  no 
motion  to  strike  it  out.  The  question  mere- 
ly asked  for  an  explanation  of  previous  evi- 
dence. No  reason  is  suggested,  or  is  per- 
ceived, why  that  was  not  proper.  A  num- 
ber of  other  rulings  on  evidence  adverse  to 
appellant  are  referred  to  in  the  briefs  of 
counsel.  We  have  given  such  attention 
thereto  as  seems  to  be  required  without  dis- 
covering any  prejudicial  error  therein. 

Complaint  is  made  because  the  court  did 
not  submit  the  following  questions  to  the 
Jury,  as  requested:  "Did  the  motorman 
sound  the  gong  continuously  while  approach- 
ing Sarau?"  "At  what  rate  of  speed  was 
the  car  running  when  It  ran  Into  the  Mil- 
waukee Uniformed  Rank  Knights  of  Pythi- 
as?" It  Is  a  sufficient  answer  thereto  to 
say  that  the  questions  only  involved  eviden- 
tiary circumstances,  not  issues  of  fact  raised 
by  the  pleadings,  within  the  meaning  of  sec- 
tion 2858,  Rev.  St  1898;  Baxter  v.  Chicago 
&  Northwestern  R.  Co.,  104  Wis.  307,  80 
N.  W.  644;  Mauch  v.  City  of  Hartford.  112 
Wis.  40,  87  N.  W.  816;  and  Patnode  v. 
Westenhaver,  114  Wis.  460,  90  N.  W.  467. 
There  is  no  allegation  in  the  complaint  or 
the  answer  as  to  whether  the  gong  of  the 
car  was  continuously  sounded  while  the  car 
was  approaching  Sarau,  or  at  what  rate  of 
speed  It  was  going  at  the  time  of  the  Injury. 
The  allegations  of  the  complaint  are  to  the 
effect  that  it  was  then  moving  at  a  danger- 
ous rate  of  speed,  and  that  due  and  sufficient 
warning  was  not  given  to  persons  in  the 
pathway  thereof  to  give  way  for  its  passage. 
These  allegations  were  put  in  issue  by  deni- 
als, and  In  addition  defendant  answered  that 
as  the  car  approached  the  point  where  the 
Injury  was  Inflicted,  a  sufficient  warning  of 
its  presence  was  given  by  sounding  the  gong 
and  bell  on  the  car.  So  the  real  issue  raised 
was  whether  the  car,  under  the  circumstan- 
ces, was  approaching  at  a  negligent  rate  of 
speed,  and  whether  sufficient  warning  was 
given  to  persons  In  its  pathway  to  clear  the 
track  for  Its  passage.  These  matters  were, 
though  not  in  the  most  approved  form.  In- 
cluded in  the  questions  submitted. 

Error  is  assigned  because  the  court  re- 
fused to  Instruct  the  jury  that  had  Sarau 
lived  his  earning  capacity  would  probably 
have  decreased  with  advancing  years.  It 
would  seem  that  appellant  could  not  have 
been  prejudiced  by  a  failure  to  Instruct  on 
such  a  matter  of  common  knowledge. 

Further  error  is  assigned  for  a  refusal  to 
Instruct  the  Jury  that  the  probable  earning 
capacity  of  Sarau  should  be  considered  with 
reference  to  his  capacity  In  that  regard,  tak- 
ing into  consideration  his  personal  expenses. 
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Income  from  property  not  being  considered. 
The  general  instructions  so  informed  the 
Jury.  Tbat  being  the  case  there  was  no  er- 
ror in  refusing  to  specially  instruct  as  to  the 
same  matter. 

Some  complaint  la  made  of  remarks  by 
respondents'  counsel  during  the  argument  to 
the  Jury,  which  do  not  appear  to  merit  spe- 
cial attention.  The  exceptions  in  regard 
thereto,  have  been  sufficiently  examined  to 
satisfy  us  that  at  least  no  prejudicial  error 
was  committed  in  respect  to  such  matters. 

The  Judgment  must  be  reversed  and  the 
action  remanded  for  a  new  trial  of  the  cause 
of  action  for  gross  negligence,  it  being  un- 
derstood that  the  Issues  appropriate  thereto 
are  the  only  ones  which  the  complaint  Jus- 
tifies submitting  to  a  Jury  for  determina- 
tion. It  is  unfortunate  that  a  verdict  was 
taken,  which  in  effect  found  that  such  a 
wrong  produced  the  death  of  Sarau,  and 
that  it  was  also  produced  by  a  wrong  of  an 
entirely  different  character. 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  Is  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 


SCHMIDT  V.  SCHMIDT'S  ESTATE. 
(Supreme  Court  of  Wisconsin.     Dec.  13,  1004.) 

EZBCUTOBS  AND  ADMINISTRATORS — CLAIMS— AD- 
VANCEMENTS—PABOL  EVIDENCE— HOME- 
STEADS—LIENS. 

1.  Under  Rev.  St.  1898,  {  3959,  providing 
that  gifts  shall  be  deemed  advancements  if  char- 
ged in  writing  by  the  intestate  as  an  advance- 
ment, or  acknowledged  in  writing  as  such,  parol 
evidence  is  inadmissible  to  prove  an  advance- 
ment. 

2.  Parol  proof  Is  inadmissible  to  show  that  a 
note  evidences  an  advancement,  as  contradict- 
ing an  unambiguons  written  contract. 

3.  Where  a  note  is  presented  as  a  claim 
against  a  decedent's  estate,  that  it  was  execut- 
ed by  mistake,  and  did  not  express  the  Intent  of 
the  parties,  can  only  be  proved  when  properly 
alleged  by  an  equitablp  counterclaim. 

4.  Rev.  St.  1898.  §  2271.  providing  that  the 
homestead  shall  descend  free  from  all  Judg- 
ments and  claims  against  the  deceased  owner, 
abrogates  the  right  to  a  vendor's  lien  thereon. 

Appeal  from  Circuit  Court,  Calumet  Coun- 
ty;   George  W.  Burnell,  Judge. 

Action  by  Fred  Schmidt  against  the  estate 
of  William  Schmidt,  deceased.  From  a  Judg- 
ment dismissing  the  complaint  and  disal- 
lowing the  claim,  plaintiff  appeals.  Revers- 
ed. 

This  was  a  claim  made  by  a  father  against 
the  estate  of  his  deceased  son,  upon  a  prom- 
issory note  for  $1,000,  alleged  to  have  been 
executed  by  the  son  January  30, 1900,  payable 
to  the  order  of  the  plaintiff  10  years  after  date, 
with  interest.  The  claim  was  filed  in  the 
county  court,  setting  forth  a  copy  of  the  note, 
and  alleging  that  the  money  was  loaned  to 
be  used,  and  in  fact  was  used,  by  the  de- 
ceased in  purchasing  a  certain  80-acre  tract 

^  1.  See  Descent  and  Distribution,  voL  U,  Cent. 
Dig.  I  427. 


of  land,  the  description  of  which  was  set  out 
at  length.  The  claim  was  disallowed  in  the 
county  court  May  21,  1902,  and  the  plain- 
tiff appealed  to  the  circuit  court,  after  which 
appeal  the  defendant  answered,  denying  the 
execution  of  the  note,  and  alleging  that  at 
the  time  of  the  pretended  execution  of  the 
note  the  plaintiff  gave  to  his  deceased  son  and 
other  of  his  children  $1,000  each  as  advance- 
ments out  of  bis  estate,  and  that,  If  the  note 
in  qnestlon  was  ever  signed,  it  was  not  in- 
tended as  an  evidence  of  indebtedness,  but 
only  as  evidence  of  a  gift  or  advancement. 
The  case  was  tried  before  the  court,  trial 
by  Jury  t>eing  waived.  The  note  itself  was 
not  produced,  but  evidence  was  introduced 
showing  that  it  was  offered  In  evidence  In 
the  county  court  and  had  not  been  since 
seen.  Parol  evidence  was  received,  against 
objection,  tending  to  show  that  the  trans- 
action was  an  advancement  only,  and  not  | 
8  loan  of  money,  and  the  court  found  that 
It  was  an  advancement,  and  that  the  note 
was  executed  only  as  evidence  of  an  ad-  ! 
vancement,  and  should  be  canceled.  There-  i 
upon  Judgment  was  entered  dismissing  the 
complaint,  and  the  plaintiff  appeals. 

Joseph  Roemer  and  H.  C.  Sloan,  for  ap- 
pellant   Pierce  &  Lehr,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
The  admission  of  parol  evidence  tending  to 
show  tliat  the  sum  named  in  the  note  In 
question  was  an  advancement  from  the 
father's  estate  was  error,  for  two  reasons: 
First  Under  our  statute  (section  3059,  Rev. 
St  1898)  parol  evidence  is  inadmissible  to 
prove  an  advancement  Pomeroy  v.  Pom- 
eroy,  93  Wis.  262,  67  N.  W.  430.  Second. 
Irrespective  of  this  question.  It  was  Inad- 
missible because  it  tended  to  contradict  and 
set  at  naught  the  plain  terms  of  an  unam- 
biguous written  contract 

If  it  was  claimed  that  the  note  Traa  ex- 
ecuted by  mistake,  and  did  not  express  the 
intent  of  the  parties,  this  fact  could  only 
be  proven  when  properly  alleged  by  an  eq- 
uitable counterclaim.  Casgrain  v.  Milwau- 
kee County,  81  Wis.  113,  51  N.  W.  88. 

It  seems  to  be  admitted  In  both  briefs 
that  one  of  the  objects  sought  by  the  plain- 
tiff was  to  establish  a  vendor's  lien  upon 
the  land  purchased  by  the  deceased  In  favor 
of  the  plaintiff,  and  It  is  suggested  in  re- 
spondent's brief  tbat  40  acres  of  the  land 
purchased  constituted  the  homestead  of  the 
deceased.  As  this  question  has  not  been 
tried,  and  the  testimony  on  the  question  is 
at  best  of  a  fragmentary  character,  we  shall 
not  attempt  to  decide  It,  but  shall  send  the 
case  back  for  a  new  trial,  when  this  ques- 
tion, if  It  arises,  can  be  satisfactorily  tried. 
In  so  doing  it  is  not  Improper  to  call  at- 
tention to  the  fact  that  no  formal  complaint 
asking  for  snch  relief  appears  in  the  record, 
and  also  the  fact  that  this  court  has  held 
that  section  2271,  Rev.  St  1838,  which  pro- 
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vidcs  tbat  the  homestead  shall  descend  free 
from  all  Judgments  and  claims  against  the 
deceased  owners  with  certain  exceptions, 
abrogates  the  right  to  a  vendor's  lien  there- 
on. Berger  v.  Berger,  104  Wis.  282,  80  N. 
W.  685,  76  Am.  St.  Bep.  877. 

Jodgment  reversed,  and  action  remanded 
for  a  new  trial. 


TATH  ▼.  JBRMAN. 
(Sapreme  Oonrt  of  Wisconsin.    Dea  13,  1904.) 

IfPBAIt— BBVIZW— KVIDKHCK. 

1.  Where  the  evidence  diBcloses  no  clear  pre- 
ponderance against  the  material  findings  of  fact 
in  favor  of  defendant,  a  Judgment  for  defendant 
necessarily  results. 

AH»eal  from  drcnlt  Court,  Vernon  Conn- 
ty;   J.  J.  Fruit,  Judge. 

Suit  by  Helen  M.  Tate  against  Thomaa 
Jerman.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirnied. 

Plaintiff  and  defendant  owned,  respective" 
ly,  lots  2  and  3  in  block  6,  In  Viroqua,  front- 
ing easterly  on  Main  street  and  divided  by 
an  east  and  west  line.  Plaintiff  owned  a 
store  located  something  less  than  6  feet  south 
of  the  lot  line,  with  platform  and  outside 
stairway  extending  some  3^  feet  further  to- 
ward that  line.  Defendant  had  buildings  on 
hla  lot.  located  about  10  feet  north  of  said 
dividing  line,  and  In  1902  undertook  to  build 
a  buUdlng  on  that  10-foot  space.  PlalntUt 
brought  this  action  to  enjoin  such  building, 
alleging  that  In  or  about  the  year  1857  the 
owner  of  defendant's  lot  2  granted  to  the 
owner  of  lot  3  an  easement  for  a  right  of 
way  across  the  south  6  feet  of  lot  2,  and 
lot  7,  which  lay  immediately  west  of  It,  to 
be  used  by  the  owner  of  lots  3  and  6  forever, 
and  that  since  the  year  1865  the  plaintiff 
had  been  in  the  quiet  and  peaceable  enjoy- 
ment and  use  of  the  alleyway  so  granted. 
Ko  direct  evidence  was  offered  of  any  such 
grant,  but  was  confined  to  proof  of  continu- 
ous passage  over  an  alleged  alleyway  con- 
sisting of  6  feet  off  of  plaintiff's  lot  3  and 
6  feet  off  of  the  south  side  of  defendant's 
lot  2;  it  appearing,  however,  that  during 
most  of  said  period  the  plaintiff  had  exer- 
cised the  right  to  buUd  structures  in  the 
north  6  feet  of  her  lot  There  was  evidence 
tbat  plalntifTs  lot,  together  with  all  the  rest 
of  the  one-half  of  the  block,  had  originally 
been  the  location  of  the  county  buildings,  and 
that,  before  any  buildings  had  been  erected 
on  plaintiff's  lot,  the  county.  In  fencing  its 
half  block,  left  out  a  strip  of  6  feet  or  more 
which  it  had  used  as  a  passageway  to  the 
Interior  of  Its  premises;  that  plalntifTs  pred- 
ecessor In  title  erected  a  building  on  lot  3 
about  1858,  and  used  said  strip  of  land  for 
a  passageway,  and  that  plaintiff,  after  the 
pnrchase  of  the  premises  in  1865,  continued 
to  BO  use  the  same;  that  the  defendant  pur- 


^1.  See  Appeal  and  Error,  voL  t.  Cent  Dig.  H 
7BS5,  3>79,  »83,  t9«0. 


chased  from  the  county  In  1881,  erected 
buildings  on  his  lot  2,  and  thenceforward,  by 
himself  and  tenants,  had  also  used  this  pas- 
sageway for  travel,  but  also  bad  constructed, 
within  the  limits  thereof,  a  cellar  stairway, 
had  occupied  the  same  for  the  storage  of 
wood,  and  at  times  had  granted  the  privi- 
lege of  occupying  it  for  business  purposes  to 
others;  that  said  alleyway  OirougU  the  block 
had  currently  been  traveled,  as  occasion 
arose,  by  the  public  generally;  that  plaintiff 
had  frequently  made  claim  that  a  public 
right  of  passage  existed  through  said  alley, 
which  defendant  had  at  all  times  denied; 
that  no  express  claim  had  ever  been  made 
by  plaintiff  of  any  private  right  or  easement. 
There  was  also  some  evidence  of  request 
by  plaintiff,  and  permission  by  defendant, 
for  the  doing  of  certain  acts  by  the  former 
within  the  6-foot  space  described.  The  court 
found  the  original  use  and  occupation  of  this 
strip  by  the  county,  and,  after  his  pnrchase, 
by  the  defendant  for  his  own  purposes;  that 
the  plaintiff,  In  common  with  the  public 
generally,  had  for  many  years  used  the  strip; 
that  the  use  by  the  plaintiff  was  never  exclu- 
sive, hostile,  or  adverse,  nor  even  under  a 
claim  of  right,  except  as  a  public  highway, 
and  that  from  the  year  1883  the  use  had  been 
by  express  permission  and  license  of  the 
defendant;  and  that  the  use  by  the  plaintiff 
had  not  continued  uninterrupted  for  20  years 
prior  to  the  bringing  of  the  action;  whereon 
Judgment  dismissing  the  complaint  was  en- 
tered, from  which  the  plaintiff  appeals. 

Smith  ft  Griffin  and  H.  P.  Proctor,  for  ap- 
pellant. C.  W.  Graves  and  E.  O.  Higbee,  for 
respondent. 

DODGE.  J.  (after  stating  the  facts).  Care- 
fnl  examination  of  the  evidence  discloses  no 
clear  preponderance  against  the  material 
findings  of  fact,  from  which  Judgment  for 
defendant  necessarily  results.  Frye  v.  High- 
land, 109  Wis.  292,  85  N.  W.  361. 

Judgment  affirmed. 


SULLIVAN  V.  MAUSTON  MILLING  CO. 
(Supreme  Court  of  Wisconsin.    Dec.  13,  1904.) 

CONTBACTS— INTENT  OW  PABTIEB — BALE  OB  BAIL- 
MENT—EVIDENCE  OF  PBIOB  TBANSACTIONB — 
ADMISSIONS— IN8TBUCTI0N8. 

1.  Where,  in  an  action  for  the  price  of  oats, 
the  defense  was  that  they  had  merely  been  re- 
ceived for  storage,  and  plaintiff  testified  that  it 
was  agreed  tbat  he  should  deliver  the  oats  and 
receive  payment  later,  as  had  been  done  on  a 
former  occasion,  it  was  proper  to  permit  him  to 
testify  to  a  previous  transaction  by  which  he 
had  delivered  grain  under  an  arrangement  that 
he  should  receive  payment  in  the  future. 

2.  Where,  in  an  action  for  the  price  of  oats, 
the  defense  was  that  they  had  been  delivered  by 

Slaintiff  for  storage  only,  and  defendant,  on  his 
irect  examination,  testified  that  he  was  in  the 
habit  of  storing  ^rain  for  others,  it  was  proper 
to  permit  plaintiff  to  cross-examine  him  aa  to 
his  transactions  with  the  plaintiff  and  others. 

3.  Where  admissions  of  plaintiff  were  intro- 
duced la  evidence  against  turn,  and  he  admitted 
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making  some  of  them,  an  instruction  that  ad- 
missions are  the  weakest  kind  of  evidence,  be- 
cause a  party  may  be  mistaken,  but  that  they 
are  proper  evidence,  providing  they  are  clearly 
remembered  and  correctly  reported,  was  not  er- 
roneous, aa  misleading,  in  that  there  was  no 
question  about  the  acknowledged  admissions  be- 
ing understood  or  remembered. 

4.  Where  the  charge  of  the  court  undertakes 
to  rehearse  the  testimony,  it  should  cover  all 
the  essential  facts  on  both  sides. 

Appeal  from  Circuit  Court,  Juneaa  Coun- 
ty;  J.  J.  Fruit,  Judge. 

Action  by  Patrick  M.  Sullivan  against  the 
Maustou  Milling  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  an  action  to  recover  the  purchase 
price  of  a  quantity  of  oats.  The  plaintiff  is 
a  farmer,  and  the  defendant  operates  a  mill 
and  elevator  at  Mauston,  Wis.,  and  buys, 
sells,  and  stores  grain.  In  September,  1002, 
plaintiff  delivered  the  oats  in  question  at  the 
defendant's  elevator,  and  received  a  grain 
ticket  acknowledging  receipt  thereof.  Ther^ 
after  the  elevator  burned,  without  fault  of 
the  defendant,  and  the  oats  were  destroyed. 
The  plaintiff  claimed  that  the  defendant  pur- 
chased the  grain,  while  the  defendant  claim- 
ed that  the  grain  was  simply  left  on  storage, 
and  this  was  the  only  question  of  fact  in  the 
case.  The  Jury  returned  a  verdict  for  the 
plaintiff,  and,  judgment  being  rendered  there- 
on, the  defendant  appeals. 

Barney  &  Price,  for  appellant  Veeder  & 
Veeder,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
The  errors  claimed  will  be  discussed  in  their 
order. 

1.  Testimony  was  allowed  on  bebnlf  of 
the  plaintiff  as  to  a  previous  transaction  be- 
tween the  parties  in  1899,  by  which  plaintiff 
delivered  a  quantity  of  grain  to  the  defend- 
ant under  an  arrangement  for  sale  similar  to 
the  one  here  claimed,  and  this  ruling  is  at- 
tacked as  erroneous.  The  rule  that  evidence 
of  previous  independent  transactions  is  inad- 
missible unless  it  tends  to  prove  motive,  in- 
tent, or  custom  is  well  understood;  but  In 
the  present  case  the  plaintiff  testified  direct- 
ly that  in  making  the  arrangement  In  ques- 
tion, reference  was  distinctly  made  ip  the 
previous  transaction,  and  that  it  was  agreed 
that  he  might  deliver  the  grain,  and  take 
the  price  later  on,  as  was  done  on  the  former 
occasion.  If  this  was  true.  Its  effect  was 
to  import  the  terms  of  the  former  transaction 
Into  the  bargain,  and  this  clearly  made  the 
terms  of  that  transaction  competent 

2.  Plaintiff  was  allowed  to  cross-examine 
the  president  and  manager  of  the  defendant's 
business  as  to  former  transactions  with  the 
plaintiff  and  others,  and  this  is  assigned  as 
error.  It  appears  that  upon  bis  direct  ex- 
amination the  witness  testified  that  the  de- 
fendant was  in  the  habit  of  storing  grain  for 
others.  The  purpo.se  and  necessary  effect  of 
tills  testimony  was  to  support  an  inference 


that  the  present  transaction  was  a  storing 
of  grain  in  accordance  with  the  general  habit 
Such  testimony  having  been  given  by  the  par- 
ty himself,  it  was  entirely  competent  to  cross- 
examine  as  to  this  habit,  and  show,  if  possi- 
ble, whether  it  was  universal  or  otherwise 
Somewhat  greater  latitude  is  allowed  uiicn 
cross-examination  of  a  party  than  of  a  mere 
witness.  Schultz  v.  C.  &  N.  W.  Ry.  Co..  67 
Wis.  616,  31  N.  W.  321,  58  Am.   Rep.  881. 

S.  There  was  evidence  tending  to  prove 
admissions  by  both  plaintiff  and  the  defend- 
ant's manager,  and  the  court  gave  the  Jury 
the  following  general  instmctlon  with  refer- 
ence to  this  testimony:  "The  law  regards 
the  admission  or  statement  of  a  party  or- 
dinarily as  the  weakest  kind  of  evidence,  for 
the  reason  that  an  admission  or  statement  of 
a  party  is  liable  to  be  mistaken  in  one  way  or 
more  ways.  These  statements  sometimes  are 
not  distinctly  and  clearly  understood  when 
they  are  claimed  to  have  been  made  by  the 
party  to  whom  they  are  made;  they  are  not 
always  remembered  word  for  word  by  the 
party  to  whom  they  are  made;  and  for  this 
reason  the  law  regards  the  admissions  or  dec- 
larations of  persons  out  of  court  casually 
made  to  different  ones,  as  the  weakest  kind 
of  testimony;  but. again,  on  the  other  hand, 
if  those  admissions  or  statements  are  deliber- 
ately made — understandingly  made — by  the 
party  who  makes  them,  and  are  clearly  un- 
derstood by  the  party  to  whom  they  are 
made,  and  correctly  reported  in  court,  then 
they  are  considered  as  strong  evidence,  pro- 
viding they  were  clearly  understood,  dear- 
ly rememl)ered,  and  correctly  reported  up- 
on the  witness  stand.  So  you  are  to  consid- 
er all  these  contingencies  in  regard  to  the 
manner  of  their  being  understood,  their  being 
made,  and  their  being  correctly  reported  in 
weighing  them."  The  defendant  does  not 
question  the  correctness  of  these  propositions, 
in  the  abstract,  but  claims  error  l>ecause  the 
plaintiff  admitted  and  explained  certain  of 
his  alleged  admissions;  and  hence  it  is  said 
that  there  was  no  question  about  their  being 
clearly  understood  or  remembered,  and  the 
instruction,  as  applied  to  the  case  in  hand, 
was  misleading.  Examination  of  the  record 
shows  that  the  plaintiff  admitted  making 
only  a  part  of  the  alleged  admissions,  but, 
even  had  he  admitted  all  of  them,  that  part 
of  the  charge  which  says  that  admissions  de- 
liberately made  and  clearly  understood  and 
remembered  are  considered  as  strong  evi- 
dence would  necessarily  apply,  and  the  Jury 
would  unquestionably  receive  the  correct  Idea 
as  to  the  admissions  which  the  plaintiff  ad- 
mitted that  he  made. 

4.  It  is  said  that  the  trial  Judge.  In  com- 
menting upon  the  items  of  testimony  which 
tended  to  throw  light  upon  the  transaction, 
unfairly  called  attention  to  testimony  favor- 
ing the  plaintiff,  and  omitted  or  slighted  tes- 
timony favoring  the  defendant  The  n^ears- 
Ing  of  the  testimony  is  a  delicate  task,  and 
it  may  be  questioned  whether  it  Is  wise  to 
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attempt  tt  when  the  facts  are  at  all  numer- 
ous or  complicated.  If  done  at  all.  It  should 
cover  all  the  essential  facts  on  both  sides. 
In  the  present  case  we  are  referred  to  no 
facts  which  were  omitted,  and,  on  examina- 
tion, we  have  discovered  nothing  essential  In 
that  line. 

Judgment  affirmed. 


SCHOOL  DIST.  NO.  9  OP  TOWN  OF  LAKH 

V.  SCHOOL  DIST.  NO.  5  OF  TOWN 

OF  LAKE. 

(Supreme  Court  of  Wisconsin.     Dec.  13,  1001.) 

oounTXBCLA.iKa— avioxNox — sumciENcT. 

1.  Matters  which  are  not  presented  by  the 
pleadings,  nor  litigated  on  the  trial,  cannot  be 
considered. 

2.  In  an  action  against  a  school  district  to  re- 
cover money  raised  bv  taxation  for  school  par- 
poses,  a  coonterdaim  based  on  an  agreement  be- 
tween the  districts  is  properly  rejected  where  it 
appears  that  conferences  were  bad  between  the 
boards,  and  the  agreement  discussed  and  provi- 
sionally settled,  but  not  consummated. 

Appeal  from  Superior  Court,  BiUlwauliee 
Ooonty;  J.  O.  Lndwlg,  Judge. 

Action  by  School  District  No.  9  of  the  town 
of  Laks  against  School  District  No.  6  of  the 
town  of  Lake.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

This  Is  an  action  wherein  plaintiff  seeks 
to  recover  a  part  of  the  money  raised  by  tax- 
ation for  school  purposes  before  the  territory 
of  plaintiff  district  was  set  off  from  the  ter- 
ritory of  defendant  district  in  1901.  The 
caae  was  before  this  court  on  appeal,  and  is 
reported  In  118  Wis.  233,  05  N.  W.  148,  where 
the  facts  constituting  the  grounds  of  com- 
plaint are  fully  stated.  The  answer  admits 
the  facts  concerning  the  formation  of  plain- 
tiff district,  the  raising  of  the  money  by 
taxation  before  the  order  creating  the  plain- 
tiff district  went  into  effect,  and  the  with- 
holding of  the  money,  but  denies  liability  to 
plaintiff  for  any  part  of  the  same. 

After  the  cause  was  returned  to  the  trial 
ooart,  defendant  was  granted  leave  to  amend 
its  answer  by  alleging  two  counterclaims: 
First,  that  a  large  number  of  children  of  the 
plaintiff  district,  from  the  time  of  the  sepa- 
ration of  the  districts,  attended  the  school 
of  defendant,  until  some  time  In  the  month  of 
February,  1902,  and  that  defendant  had  ex- 
penses In  excess  of  those  necessarily  incur- 
red in  providing  schools  for  pupils  In  its  dis- 
trict for  this  period,  and  It  demands  pay- 
ment therefor;  second,  defendant  alleged 
that  an  agreement  was  duly  made  between 
the  districts,  through  their  officers,  that  the 
school  children  in  plaintiff's  district  should 
attend  school  In  defendant's  district  from 
the  beginning  to  the  end  of  the  school  year 
in  1902,  that  plaintiff  district  was  to  pay 
therefor  a  sum  stipulated  and  fixed  in  the 
agreement,  and  that  such  children  did  attend 
the  school  until  the  early  part  of  February, 
1902,  and  then,  without  any  fault  on  defend- 


ant's part,  refused  to  longer  continue  In  de- 
fendant's school,  and  that  defendant  was 
willing  and  prepared  to  have  them  continue 
in  Its  school,  and  demands  recovery  for  the 
sum  BO  agreed  to  be  paid. 

Plaintiff  denied  the  allegations  of  the  coun- 
terclaims.- A  trial  was  had  before  the  court 
without  a  Jury.  The  court  found  the  fact  of 
the  organization  of  the  plaintiff  district  and 
all  other  facts  as  alleged  in  the  complaint, 
and  awarded  a  recovery  for  the  amount  de- 
manded. Upon  the  issues  raised  by  the  coun- 
terclaims, it  found  that  no  liability  was  es- 
tablished in  favor  of  defendant  Judgment 
was  granted  plaintiff  for  the  amount  due  it, 
with  interest  and  costa  This  is  an  appeal 
from  such  Judgment 

Wheeler  &  Perry,  for  appellant     Bow  & 

Ferguson,  for  respondent 

SIEBECKER,  J.  (after  stating  the  facts). 
The  trial  court  found  that  plaintiff,  as  an  or- 
ganized district  set  off  from  the  territory  of 
defendant  district,  was  entitled  to  recover 
the  amount  sued  for.  On  the  former  appeal 
to  this  court,  defendant's  demurrer  to  the 
complaint  was  overruled,  and  is  reported  in 
118  Wis.  233,  95  N.  W.  14a  After  the  case 
was  returned  to  the  trial  court,  defendant 
amended  Its  answer  by  counterclalmlng  up- 
on two  grounds.  By  the  first  counterclaim 
defendant  alleged  that  It  incurred  expense  in 
excess  of  the  amount  required  to  maintain  its 
school  for  the  accommodation  and  Instruction 
of  the  school  children  residing  within  its  dis- 
trict, on  account  of  the  attendance  of  chil- 
dren from  the  plaintiff  district  at  such  school 
from  the  month  of  September,  1901,  to  the 
month  of  February,  1902.  It  appears  that 
most  of  the  children  of  school  age  residing  In 
plaintiff  district  did  so  attend  the  defendant's 
school,  hut  the  evidence  does  not  establish 
that  any  additional  expense  was  Incurred  on 
account  thereof.  It  is  contended,  however, 
that  since  plaintiff  district  was  not  separated 
from  defendant  and  become  fully  organized 
as  a  school  district  until  the  month  of  De- 
cember, 1901,  It  is  liable  for  a  part  of  the  cost 
of  maintenance  of  defendant's  school ;  but  we 
find  no  such  claim  presented  by  the  pleadings, 
and  no  claim  of  this  nature  was  litigated  up- 
on the  trial  of  the  case.  Under  these  condi- 
tions we  think  the  trial  court  properly  re- 
fused to  determine  this  question. 

By  the  second  counterclaim  It  is  alleged 
that  the  members  of  the  boards  of  the  two 
districts,  under  authority  and  direction  of 
their  respective  districts,  agreed  that  the 
school  children  of  the  plaintiff  district  should 
attend  the  school  maintained  by  defendant 
for  the  school  year  of  1901  and  1002,  and  that 
plaintiff  should  pay  one-half  the  expense  of 
its  maintenance,  which  It  is  alleged  amount- 
ed to  $1,012.50.  It  is  argued  that  this  agree, 
ment  was  consummated  between  the  parties, 
and  that  defendant  provided  for  the  attend- 
ance of  plaintiff's  school  children  for  the 
year,  and  that  plaintiff  refused  to  comply 


Digitized  by 


Google 


€82 


101  NOETHWBSTEHN  BEPORTBB. 


CWU. 


with  the  arrangement  after  February  4,  1902. 
An  examination  of  tbe  eridence  shows  that 
conferences  were  bad  by  the  members  of  tbe 
respective  iMards,  and  that  terms  for  sncb  an 
agreement  were  discussed,  and  were  In  fact 
settled  upon  In  a  provisional  way,  but  such 
understanding  was  not  consummated  by  the 
parties  entering  Into  a  contract  It  also  ap- 
pears that  a  written  Instrument  was  prepared 
and  signed  by  defendant's  offlcers,  embody- 
ing terma  which  they  claimed  had  been 
agreed  npon,  but  when  It  was  presented  to 
plaintiff's  officers  for  signature  It  was  nn- 
quallfledly  rejected,  upon  the  ground  that  no 
such  agreement  bad  been  made.  No  further 
steps  were  thereafter  taken  to  consummate 
an  arrangement  as  originally  contemplated 
by  the  parties.  We  must  bold  that  the  con- 
clusion of  tbe  trial  court,  to  the  eSTect  that 
defendant's  counterclaims  are  not  supported 
by  the  evidence.  Is  sustained  by  the  record. 
Judgment  affirmed. 


SCHNEIDER  t.  REED  et  al. 
(Supreme  Oonrt  of  Wisconsin.    Dee.  18,  1904.) 

MOBTOAOEB— DEEDS  ABSOLUTE— FORECLOSURE— 
JUDOMERT  —  SPECIFIC  FERFORUANCE  —  lU- 
PB0VEMKNT8  —  EQUITABLE  LIENS— APPEAL  — 
PABTT  AOORIXVED. 

■  1.  Under  Rev.  St  1898,  {  3048,  authorixing 
the  review  of  a  Judgment  on  appeal  by  the  par- 
ty aggrieved,  a  person  who  conveyed  his  inter- 
est in  realty  before  suit  and  against  whom  no 
personal  judgment  la  rendered,  is  not  entitled 
to  appeal. 

Z  Where  persons  having  no  interest  in  prem- 
ises other  than  possession  convey  it  as  security 
for  a  loan,  the  transaction  is  a  mortgage. 

3.  Where,  in  a  suit  to  foreclose  as  real  estate 
mortgages  certain  absolute  conveyances,  a  pur- 
chaser of  the  interest  of  certain  of  the  parties 
presented  a  pleading  admitting  the  execution  of 
the  conveyances,  asserting  his  purchase,  and  al- 
leging that  other  defendants  had  no  interest  in 
the  land,  and  asked  afSrmatively  that  the  claims 
of  such  defendants  be  determined,  and  his  title 
be .  establislied,  the  issue  as  to  tlie  nature  and 
extent  of  defendant's  interest  was  fairly  pre- 
sented, and  any  substantial  defect  from  tailure 
to  designate  the  pleading  as  a  cross-complaint 
was  waived  by  defendants  voluntarily  answer- 
ing it 

4.  An  oral  agreement  for  the  purchase  of  land, 
containing  no  arrangement  as  to  price,  except  to 
pay  what  the  land  was  worth,  and,  if  the  par- 
ties could  not  agree,  to  settle  it  by  arbitration, 
cannot  be  specifically  enforced  because  of  uncer- 
tainty. 

5.  Where  purchasers  of  land  under  an  unen- 
forceable oral  agreement  from  the  owners  of  the 
equity  of  redemption  have  taken  possession  and 
in  good  faith  made  extensive  improvements,  they 
are  entitled  in  equity  to  compensation  for  the 
improvements,  and  the  owners  of  the  equity  of 
redoraption  should  be  allowed  to  redeem  from 
such  equitable  lien  by  the  payment  of  the 
amount  thereof,  with  interest  from  the  date  of 
the  judgment  within  a  reasonable  time  to  be 
fixed  by  the  judgment,  with  no  deduction  for 
rents  and  profits  accruing  after  judgment. 

6.  Where,  previous  to  a  loan,  the  mortgagors 
agreed  that  one  of  them  was  to  have  his  third 
interest  on  paying  his  co-mortgagors  a  certain 

•[  4.  See  Speciflc  Performance,  vol.  U,  Cent  Dlx. 
;;  84,  88,  392. 


snm  ont  of  the  sale  of  tbe  land  It  there  was 
enough  for  the  purpose,  and  it  appears  that  tbe 
co-mortgagors  have  transferred  their  interest, 
and  such  payment  has  not  been  made,  tbe  judg- 
ment on  foreclosure  should  definitely  declare  the 
title  to  the  equity  of  redemption  In  the  mort- 
gaged lands  to  be  in  the  parties  in  undivided 
shares,  should  impose  a  lien  on  sa<^  mortga- 
gor's one-third  interest  in  favor  of  the  purchaser 
of  the  interest  of  the  co-mortgagors  for  the  sum 
he  was  to  pay  without  interest,  to  be  paid  ont 
of  the  money  received  from  the  first  sales  of  the 
land  after  the  mortgage  was  discharged,  and 
otherwise  protect  the  parties. 

Appeal  from  Circuit  Court  Winnebago 
County ;  George  W.  Bumell,  Judge. 

Action  by  John  Schneider  against  Charles 
Reed  and  others,  Impleaded  with  the  Brighton 
Beach  Company  and  others.  From  a  Judg- 
ment rendered  In  accordance  with  certain 
findings  made  by  the  court  the  defendants 
W.  W.  Reed,  Charles  Reed,  and  Kerwln  ap- 
peal.   Reversed. 

This  Is  an  action  to  foreclose  as  real  es- 
tate mortgages  two  Instruments  which  npon 
their  face  are  absolute  deeds  of  real  estate. 
Before  stating  the  questions  principally  dis- 
cussed on  this  appeal,  it  will  be  nsefnl  to  state 
certain  leading  and  undisputed  facts.  It  ap- 
pears that  the  premises  In  question  consist 
of  a  considerable  number  of  acres  of  land  In 
Winnebago  county,  Wis.,  which  were  orig- 
inally owned  either  by  Lydla  Reed  or  by  Cni^ 
tls  Reed,  her  husband,  and  were  possessed  by 
them  until  their  deaths,  which  took  place,  re- 
spectively, In  February,  1898,  and  Mardi. 
1895.  After  the  death  of  Curtis  Reed,  bis 
sons,  the  defendants  W.  W.  Reed  and  Charles 
Reed,  continued  In  possession  of  the  premises, 
claiming  ownership  thereof,  until  December 
8,  1898,  at  which  time  the  legal  title  as  to  a 
part  of  tbe  premises  bad  vested  In  Ole  Ole- 
son,  as  trustee  of  the  estate  of  one  Sanford. 
by  virtue  of  a  deed  on  foreclosure  of  a  mort- 
gage given  by  the  Reeds,  dated  April  19. 
1878;  as  to  another  part  the  title  was  in  Ole 
Oleson  by  virtue  of  a  tax  deed  thereon ;  and 
as  to  another  part  in  the  Menasba  Wooden 
Ware  Company  by  virtue  of  tax  deeds.  That 
prior  to  December  6,  1898,  W.  W.  Reed  and 
Charles  Reed  desired  to  raise  $3,000  to  re- 
deem the  property,  and  made  an  oral  ar- 
rangement with  the  defendant  Joseph  Schnei- 
der to  assist  them  In  raising  the  money,  the 
said  Joseph  Schneider  to  pay  one-third  of  the 
loa»  and  to  have  one-third  interest  in  the 
land.  The  Reeds  testify  that  It  was  alst) 
agreed  that  he  was  to  pay  them  $2,000  out  of 
bis  share  of  sales  of  tbe  land  before  he  be- 
came entitled  to  any  Interest  therein,  but 
this  Is  denied  by  Joseph  Schneider.  That 
thereupon  another  oral  arrangement  was 
made  by  tbe  Reeds  and  Joseph  Schneider 
with  the  plaintiff,  John  Schneider,  and  one 
William  M.  Ollbeit,  whereby  the  last-named 
parties  were  to  loan  to  the  Reeds  and  Joseph 
Schneider  $3,000  to  pay  off  tbe  claims  of  Ole- 
son and  the  wooden  ware  company,  and  were 
to  receive  a  deed  of  the  lands  as  security  for 
said  loan,  the  Reeds  and  Schneider  agreeing 
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to  pay  the  loan  on  or  before  three  years  from 
that  date  with  Interest  at  6  per  cent,  to- 
gether with  all  taxes  on  the  land,  and  upon 
such  payment  to  receive  a  deed  of  the  prem- 
ises. That  this  arrangement  was  carried 
out,  the  money  being  advanced  by  and  deeds 
being  made  to  John  Schneider  and  Gilbert, 
the  former  furnishing  $2,250  and  the  latter 
-$750  of  the  consideration.  That  John  Scbnel- 
'der  thereafter  paid  taxes  on  the  laud,  and 
that  there  was  due  him  at  the  time  of  the 
entry  of  judgment  in  this  action  in  all 
^.338.04.  That  Gilbert  paid  no  taxes.  That 
on  December  8,  1900,  Gilbert  quitclaimed  bis 
interests  in  the  land  to  the  defendant  Ker- 
win,  who  had  full  knowledge  of  the  facts  pre- 
vionsly  stated.  That  in  the  spring  of  1899 
the  defendant  corporation  the  Brighton 
Beadi  Company  was  organiised  by  the  Reeds, 
Joseph  Schneider,  and  John  Schneider,  and 
that  said  corporation  went  into  possession  of 
a  part  of  the  land  nnder  an  oral  agreement 
with  the  Reeds  and  Joseph  Schneider  to  pur- 
chase the  same  at  a  price  thereafter  to  be 
agreed  upon,  and  erected  expensive  buildings 
on  the  same,  and  are  still  in  possession  there- 
of. That  the  defendant  Frank  Engels  is  the 
owner  of  a  Judgment  amounting  to  more  than 
$8,000,  obtained  against  the  Brighton  Beach 
'Company  by  him  November  9,  1901,  and 
-claims  that  such  Judgment  is  a  Hen  apon  any 
rights  of  the  Brighton  Beach  Company  in  the 
premises.  That  on  December  8, 1900,  the  de- 
fendants W.  W.  and  Charles  Reed  quitdaim- 
«d  their  Interest  in  the  entire  tract  to  the  de- 
fendant Kerwin. 

The  defendants  W.  W.  and  Charles  Reed 
answered,  in  effect  denying  that  the  transac- 
tion constituted  a  mortgage,  and  claiming 
that  the  premises  were  owned  by  the  plain- 
tiflf  and  the  defendant  Kerwin  In  equal 
shares,  and  alleging  that  the  defendants  Jo- 
seph Schneider,  the  Brighton  Beach  Com- 
pany, and  Engels  have  no  interest  in  the 
land.  The  defendant  Kerwin  answered,  ad- 
mitting the  execution  of  the  deeds  to  John 
Schneider  and  Gilbert,  and  alleging  that  the 
same  oonstltuted  a  purchase  of  the  land,  and 
conveyed  absolute  title,  and  that  the  alleged 
agreement  to  convey  the  same  to  the  Reeds 
and  Joseph  Schneider,  as  well  as  the  alleged 
agreement  by  the  Reeds  to  convey  an  interest 
therein  to  Joseph  Schneider,  were  void ;  that 
be  purchased  Gilbert's  one-half  interest,  and 
now  owns  the  same  in  fee,  and  that  neither 
the  Brighton  Beach  Company  nor  Engels 
bas  any  interest  In  or  lien  on  said  land.  By 
ivny  of  cross-complaint  he  claimed  to  recover 
against  the  Schneiders  for  waste  committed 
on  the  premises,  and  for  rents  and  profits  re- 
ceived by  them  after  his  purchase,  and  he 
prayed  Judgment  dismissing  the  complaint, 
as  well  as  for  an  accounting  with  the  Schnei- 
ders, that  the  court  determine  as  to  whether 
the  defendants  Joseph  Schneider,  Brighton 
Beach  Company,  and  Engels  have  any  right 
or  interest  in  the  premises,  that  they  be 
barred  of  all  rights  or  interest  therein,  and 


that  his  title  be  established  against  them, 
and  for  further  equitable  relief.  The  court 
ordered  the  answers  of  Kerwin  and  the  Reeds 
to  be  served  upon  the  Brighton  Beach  Com- 
pany, Joseph  Schneider,  and  Engels,  and  gave 
said  last-named  defendants  20  days  to  an- 
swer the  same.  The  Brighton  Beach  Com- 
pany answered  the  cross-complaint  of  Ker- 
win, setting  forth  the  original  contract  made 
by  the  Reeds  and  Joseph  Schneider  with 
John  Schneider  and  Gilbert,  the  alleged  sec- 
ond contract  made  by  them  with  the  Reeds 
and  Joseph  Schneider,  their  possession  of  the 
premises  and  improvements  thereon  to  the 
extent  of  $10,000,  and  claimed  an  interest  in 
the  premises,  and  demanded  that  their  inter- 
est be  protected.  John  Schneider  also  an- 
swered the  cross-compIalnt,  reiterating  the 
allegations  of  the  complaint  substantially, 
and  denying  the  allegations  of  Kerwin's  an- 
swer. Engels  answered  the  cross-complaint, 
claiming  a  Hen  upon  the  interest  of  the 
Brighton  Beach  Company  by  virtue  of  his 
Judgment  Joseph  Schneider  also  answered 
the  cross-complaint 

The  action  was  tried  by  the  court  and  find- 
ings were  made  to  the  effect  that  the  transac- 
tions l>etween  the  Reeds  and  Joseph  Schnei- 
der on  one  side  and  John  Sctinelder  and  Gil- 
bert on  the  other  constituted  a  mortgage: 
that  the  agreement  was  that  Joseph  Sclmei- 
der  was  to  have  one-third  Interest  in  the 
land  after  the  mortgage  was  paid,  be  also  to 
pay  to  the  Reeds  out  of  any  sales  of  the  land, 
If  sufficient  for  that  purpose,  $2,000;  that 
Kerwin  had  purchased  Gilbert's  Interest; 
that  the  Brighton  Beach  Company  had  a  val- 
uable interest  of  an  equitable  nature  in  the 
parcel  of  land  upon  which  they  had  built 
their  buildings,  but  that  the  character  and 
degree  of  that  interest  it  was  unnecessary  to 
determine,  and  hence  It  was  left  undeter- 
mined in  this  action;  that  the  Judgment  of 
Engels  was  a  lien  upon  that  interest,  but  on 
no  other  part  of  the  property ;  that  notice  of 
pendency  of  the  action  was  duly  filed;  that 
no  part  of  the  premises  consisted  of  a  home- 
stead, and  that  the  same  could  be  sold  in 
parcels.  The  court  also  determined  the 
amount  due  John  Schneider  and  Kerwin,  re- 
spectively, upon  their  mortgage,  and  directed 
the  usual  Judgment  of  foreclosure  sale  of  the 
premises  In  seven  parcels.  No  personal  lia- 
bility was  found  against  any  of  the  defend- 
ants. Judgment  being  rendered  in  accord- 
ance with  these  findings,  the  defendants  Ker- 
win, W.  W.  Reed,  and  Charles  Reed  appeal. 

J.  C.  Kerwin,  for  appellants.  Henry  Fitz- 
gibbon  and  Thompsons,  Reed  &  Pinkerton, 
for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
The  appeal  of  the  Reeds  must  be  dismissed. 
It  stands  admitied  that  before  the  com- 
mencement of  this  action  they  deeded  to  the 
appellant  Kerwin  their  entire  interest  in  the 
lands  in  question.    No  personal  Judguient  of 
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any  kind  la  rendered  against  them;  hence  it 
Is  apparent  that  they  have  no  Interest  in 
the  litigation,  and  are  not  a^rleved  in  any 
way  by  the  judgment,  and  hence  are  not  en- 
titled to  appeal  therefrom.  Section  3048, 
Rev.  St  1898.  The  appeal  of  the  defendant 
Kerwln,  however,  raises  some  serious  ques- 
tions. His  first  contention  is  that  the  deeds 
to  John  Schneider  and  Gilbert  cannot  be  held 
to  constitute  a  mortgage,  because  the  Beeds 
and  Joseph  Schneider  had  no  Interest  In  the 
premises  at  the  time  except  a  bare  possession, 
and  hence  had  nothing  which  they  could  mort- 
gage. This  contention  Is  satisfactorily  an- 
swered by  the  holding  in  the  case  of  Schrlber 
V.  Le  Clair,  66  Wis.  579,  29  N.  W.  570,  889, 
where  the  defendant  bad  absolutely  no  in- 
terest in  the  lands  deeded,  and  was  not  even 
in  possession  thereof;  yet,  It  appearing  that 
the  lands  were  conveyed  to  the  plaintlll  as 
mere  security  for  a  loan  to  the  defendant, 
the  transaction  was  held  to  be  a  mortgage. 
Further  citation  of  authority  on  this  point 
Is  unnecessary. 

The  most  Important  contention,  however, 
relates  to  the  question  of  the  claims  of  the 
defendants  the  Brighton  Beach  Company  and 
Bngels.  As  stated  in  the  statement  of  facts, 
the  Brighton  Beach  Company  made  an  oral 
agreement  with  the  Beeds  and  Joseph  Schnei- 
der to  purchase  a  certain  part  of  the  property 
(but  agreed  upon  no  price),  and  thereafter 
erected  an  expensive  building  thereon,  and 
afterwards  a  large  Judgment  was  obtained 
and  docketed  against  the  Brighton  Beach 
Company  by  Engels,  and  the  claim  is  that  the 
Brighton  Beach  Company  had  an  equitable 
Interest  In  the  parcel  on  which  they  built, 
and  that  the  Judgment  6f  Engels  is  a  lien 
upon  that  interest.  The  court  found  that  the 
Brighton  Beach  Company  had  an  equitable 
and  valuable  Interest  in  the  parcel  on  which 
they  built,  the  character  and  degree  of  which 
was  not  determined  because  such  determina- 
tion was  unnecessary,  and  that  Engels  claim- 
ed a  lien  upon  that  interest  The  appellant 
Kerwln  claims  that  it  was  error  to  hold  that 
the  Brighton  Beach  Company  had  any  inter- 
est in  the  lands,  and  that,  if  it  had  any  inter- 
est It  was  error  not  to  determine  what  that 
interest  was  with  certainty.  Taking  up  these 
questions  In  Inverse  order,  it  seems  to  as  that 
If,  in  fact,  the  Brighton  Beach  Company  had 
any  Interest  In  the  premises,  or  claim  there- 
on, which  a  court  could  recognize,  the  court 
should  have  determined  what  that  Interest 
was,  and  by  what  means  it  was  to  be  protect- 
ed in  this  action.  Had  Mr.  Kerwin's  rights 
been  simply  those  of  a  mortgagee.  It  seems 
probable  that  no  such  determination  would 
have  been  necessary,  so  far  as  his  rights  were 
concerned.  AJl  that  he  could  reasonably 
claim  as  mortgagee  would  be  a  Judgment  of 
foreclosure  and  sale,  and  a  detemilnrition  of 
the  question  as  to  who  was  entitled  to  re- 
deem before  sale,  and  these  rights  are  suffi- 
ciently secured  by  the  judgment  actually  en- 
tered.   But  he  was  not  a  mere  mortgagee. 


He   had  acquired,   by   purchase  before  the 
foreclosure  action,  title  to  the  Interest  of  the 
Reeds,  which  on  any  theory  amounted  to  at 
least  a  two-thirds  Interest  in  the  equity  of 
redemption.    So  in  regard  to  this  two-thirds 
interest  he  stood  In  the  double  relation  of 
mortgagee  and  owner  of  the  equity  of  re- 
demption.   As  such  owner  the  question  wheth- 
er the  Brighton  Beach  Company  and  Engels 
had  Interests  In  any  part  of  the  premises       I 
which  could  in  any  way  be  a  burden  upon       ! 
his  title  acquired  from  the  Reeds  was  mani- 
festly of  considerable  Imiwrtance,  especially 
In  case  of  a  surplus  upon  the  foreclosure  sale, 
or  in  case  the  mortgage  was  discharged  by 
the  sale  of  a  part  of  the  property.     "EJqnlty 
[  delights  in  doing  Justice,  and  that  not  by 
I  halves."    All   the  parties  interested  In  the 
question  were  before  the  court  and  as  the 
:  interest  of  the  Brighton  Beach  Company,  if 
j  any,  was  purely  equitable,  there  would  seem 
j  to  be  great  force  In  the  claim  that  It  should       { 
j  be  settled  in  the  present  action.    In  reply  to 
I  this,  however,  the  claim  is  made  that  such  a       I 
]  contest   between   defendants   could   only    be 
properly  considered  and  decided  upon  a  cross- 
complaint,  and  that  there  is  no  cross-com- 
plaint covering  this  contention  in  the  answer. 
It  may  be  readily  conceded  that  the  most  or- 
I  derly  way  of  presenting  sncb  a  controversy 
between  defendants  is  by  way  of  answer  con- 
,  tainlng  the  essential  allegations  of  a  cross- 
complaint  as  fully  elucidated  In  the  css^  of 
:  Kollock  V.  Scribner,  98  Wis.  104,  78  N.  W. 
i  776,  and  afterwards  specifically  recognized  by 
I  the  statute  la  secUon  2883,  Rev.  St  1898l    It 
j  may  also  be  conceded'  that  inasmuch  as  the 
I  statute  now  uses  the  term  "croas-complatnt" 
I  in  referring  to  such  an  answer.  It  would  be 
better  pleading  to  so  denominate  that  part 
of  the  answer  containing  the  supposed  cross- 
complaint  in  analogy  to  the  requirements  in 
case  of  a  counterclaim.    That  course  was  not 
followed  In  the  present  case,  but  it  by  no 
means   necessarily   follows   that    the    issues 
were  not  fairly  before  the  court     Mr.  Ker- 
win's answer,  while  not  denominated  a  cross- 
complaint  really  contains  the  essential  aver- 
ments of  such  a  pleading.    It  admits  the  exe- 
cntlon  of  the  deeds  to  John  Schneider  and  Qil- 
bert,  alleges  that  the  oral  agreement  to  con- 
vey to  the  Reeds  and  Joseph  Schneider  was 
nnll  and  void,  sets  forth  his  own  purchase  of 
the  rights  of  the  Reeds  and  the  undivided 
one-half  owned  by  Gilbert  and  his  conse- 
quent ownership  of  at  least  one-half  of  the 
land;  alleges  that  neither  the  Brighton  Beach 
Company  nor  Engels  has  any  right  or  inter- 
est In  the  land,  although  Engels  claims  that 
his  said  judgment  Is  a  Hen  upon  the  lands; 
and  asks  afflrmatively  that  the  claims  of  s^ald 
last-named,  defendants   be   determined,   that 
bis  title  be  established  against  such  claims. 
and  that  said  defendants  be  forever  barred  of 
all  rights  in  said  land.    This  answer,  b.v  or- 
der of  court,  was  served  upon  the  Brighton 
Bench  Company  and  Engels,  and  the.v  each 
made  answer  thereto,  in  which  they  each  re- 
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ferred  to  Mr.  Kerwln's  answer  as  a  croes- 
bill,  and  each  claimed  an  interest  in  the 
mortgaged  premises. 

Under  tills  state  of  the  pleadings  we  can- 
not donbt  that  the  issue  as  to  the  nature  and 
extent  of  ttie  claims  of  the  defendants  in 
question  was  fairly  before  the  court,  and  that, 
if  there  was  any  substantial  defect  arising 
from  the  failure  to  properly  label  the  allega- 
tions of  the  answer  as  a  cross-complaint,  it 
was  effectually  waived  by  the  fact  that  the 
defendants  roluntarily  answered  the  same  as 
though  the  allegations  had  been  properly 
named.  Voecbting  v.  Orau,  55  Wis.  312,  13 
N.  W.  230.  So  we  must  not  only  regard  the 
question  as  a  proper  one  to  be  raised  and  liti- 
gated in  this  action  in  order  tliat  a  complete 
determination  of  all  conflicting  claims  be 
reached  in  one  action,  but  also  as  in  fact  prop- 
erly raised  by  the  pleadings  actually  filed. 
Such  t>eing  our  conclusion,  the  question  as  to 
the  extent  and  nature  of  the  interest,  if  any, 
must  be  considered.  The  Brighton  Beach 
Company  took  possession,  and  made  their  im- 
provements, under  an  oral  arrangement  for 
purchase  made  with  the  Reeds  and  Joseph 
Schneider,  who  owned  the  equity  of  redemp- 
tion in  the  premises.  Had  this  oral  agree- 
ment been  sufficiently  definite  in  its  terms,  it 
could  doubtless  have  been  specifically  en- 
forced In  equity.  But  the  difficulty  is  that  no 
price  for  the  land  was  agreed  upon.  Under 
the  most  favorable  construction  of  the  eri- 
dence  it  appears  that  the  only  arrangement 
as  to  price  was  that  the  company  would 
pay  what  the  land  was  worth,  and  that.  If 
the  parties  could  not  agree,  the  price  was  to 
be  settled  by  arbitration.  Thus  one  of  the 
essential  elements  of  the  contract  was  left 
wholly  uncertain,  and  it  will  not  be  enforced. 
Eckel  V.  Bostwick,  88  Wis.  4S3,  60  N.  W.  784. 
An  agreement  to  arbitrate  will  not  be  spe- 
cifically enforced.  Hopkins  t.  Gilman,  22 
Wis.  476. 

Thus  it  is  plain  that  the  Brighton  Beach 
Connpany  had  no  Interest  in  the  title  of  the 
tract,  and  no  right  to  compel  a  conveyance 
thereof  under  any  circumstances;  but  It  by 
uo  means  follows  from  this  that,  as  between 
them  and  the  owners  of  the  equity  of  re- 
demption, they  had  no  claim  which  a  court 
of  equity  would  recognize  and  preserve,  sub- 
ject, of  course,  to  the  prior  claim  of  the 
mortgage.  Eliminating,  for  the  moment,  the 
paramount  mortgage  interest,  the  question 
is  whether  the  company  bad  any  equitable 
rights  as  against  the  owners  of  the  equity 
of  redemption.  They  were  not  trespassers, 
but  went  Into  possession,  and  in  good  faith 
made  extensive  improvements  under  an  un- 
enforceable arrangement  with  the  owners  of 
such  equity,  of  which  arrangement  Mr.  Kei> 
win  had  notice,  by  the  fact  of  their  posses- 
sion, -when  he  obtained  his  title.  Had  eject- 
ment been  brought  against  the  company, 
there  could  have  been  no  allowance  for  im- 
provements under  the  betterment  statute,  be- 
cause that  statute  limits  the  allowance  for 


improvements  to  a  party  in  possession  who 
holds  adversely  in  good  faith  under  color  of 
title  founded  on  descent  or  some  written  in- 
stnmient  Section  8006,  Rev.  St  Wis.  189& 
But  the  fact  that  a  court  of  law.  In  a  purely 
legal  action  governed  by  statutory  provisions, 
may  be  unable  to  grant  relief,  by  no  means 
sets  bounds  to  the  beneficial  powers  of  a 
court  of  equity,  e8i>ecially  when  the  oppos- 
ing party  has  himself  entered  that  court, 
and  asked  for  its  decree  cutting  off  the  al- 
leged equitable  claims.  If  no  relief  could 
be  given  in  the  present  case  to  the  maker  of 
the  improvements,  then  it  would  follow  that 
whenever  the  owner  of  land  succeeded  in  in- 
ducing a  third  party  to  enter  upon  land  un- 
der an  Invalid  contract  of  sale,  and  to  make 
valuable  Improvements  thereon  In  good  faith, 
he  could  refuse  to  carry  out  the  arrangement, 
and  recover  his  land,  with  the  improvements, 
without  rendering  any  compensation  there- 
for.. We  do  not  find  that  we  are  compelled  to 
lay  down  any  such  harsh  and  unjust  rule. 
Mr.  Waterman,  in  his  work  on  Specific  Per- 
formance, at  section  281,  states  the  rule  thus: 
"If  the  contract  Is  such  that  it  will  not  be 
enforced,  the  vendor  will  be  compelled  to 
refund  the  purctiase  money  and  pay  for  the 
improvements  of  the  vendee,  deducting  there- 
from the  rents  and  profits."  It  may,  per- 
haps, be  doubted  whether  this  proposition  Is 
not  stated  too  broadly,  but  it  may  confidently 
be  said  that  the  authorities  generally  hold 
that,  where  a  purchaser  of  land,  without  fault 
on  bis  part,  has  in  good  faith  made  perma- 
nent and  valuable  improvements  thereon,  and 
is  unable  to  compel  specific  performance  of 
his  supposed  contract  because  it  is  not  in 
writing,  and  the  vendor  refuses  to  complete 
the  same,  the  purchaser  is  entitled  in  equity 
to  compensation  for  the  amoimt  which  his 
improvements  have  added  to  the  value  of  the 
land,  lees  the  rents  and  profits  properly 
chargeable  against  him  while  in  possession. 
16  Am.  &  Eng.  Ency.  of  Law,  pp.  06,  07,  tit. 
"Improvements";  Parkhurst  v.  Van  Cort- 
landt,  1  Johns.  Ch.  278;  Rhea  v.  Allison,  3 
Hepd,  176;  Thouvenin  v.  Lea,  26  Tex.  612; 
Duke  V.  Griffith,  13  Utah,  361,  46  Pae.  276; 
Bender's  Adm'rs  v.  Bender,  37  Pa.  410;  Win- 
ton  V.  Fort,  58  N.  C.  251;  Chabot  v.  Winter 
Park  Co.,  34  Fla.  258,  15  South.  756.  43  Am. 
St.  Rep.  192,  note.  This  principle  should  be 
applied  In  the  present  case.  Tcstimon.v 
should  be  taken  on  the  question  as  to  how 
much  the  hotel  built  by  the  Brighton  Beach 
Company  has  enhanced  the  value  of  the  par- 
cel which  their  oral  agreement  to  purchase 
covered,  and  also  upon  the  question  as  to 
the  reasonable  rental  value  of  that  parcel 
irrespective  of  buildings  during  their  posses- 
sion, and  the  balance  in  favor  of  the  com- 
pany, if  any,  should  be  adjudged  to  be  an 
equitable  lien  upon  the  parcel,  subject  to  the 
mortgage,  and  the  lien  of  the  Engels  Judg- 
ment, when  docketed,  should  be  held  to  at- 
tach thereto.  The  owners  of  the  equity  of 
redemption  should  be  allowed  the  right,  if 
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they  choose,  to  redeem  from  such  equitable 
lien  by  payment  of  the  amount  thereof,  with 
interest  from  the  date  of  the  Judgment  with- 
in a  reasonable  time,  to  be  fixed  by  the  Judg- 
ment, with  no  deduction  for  rents  and  protlta 
accruing  after  the  entry  of  Judgment,  in  anal- 
ogy to  the  statutory  provisions  as  to  the 
payment  by  the  plaintiff  of  the  amount  al- 
lowed for  improvements  In  an  ejectment  ac- 
Uou.  Section  8098,  Rev.  St  1898.  The  pe- 
riod allowed  by  the  last-named  section  is 
three  years,  bat  It  la  deemed  that  eighteen 
months  would  be  the  proper  period  in  the 
present  case. 

It  was  rightly  held  by  the  trial  court  that. 
If  foreclosure  sale  should  be  necessary,  the 
premises  should  be  sold  In  parcels,  the  par- 
cel deeded  to  the  defendant  the  Fox  Riv- 
er Vall^  Electric  Railroad  Company  be- 
ing sold  last,  because  It  was  first  convey- 
ed, and  the  parcel  possessed  by  the  Brighton 
Beach  Company  being  sold  next  to  the  last. 
It  should  further  be  provided  by  the  Judg- 
ment that,  In  case  It  becomes  necessary  to 
sell  the  Brighton  Beach  parcel  for  the  reason 
that  the  previously  sold  parcels  have  not  pro- 
duced enough  to  discharge  the  mortga,ge,  the 
same  should  be  sold  free  from  the  lien,  and 
that  the  only  equity  then  remaining  to  either 
the  Brighton  Beach  Company  or  Engels 
should  be  a  Hen  upon  the  surplus,  if  any, 
arising  from  the  sale  of  that  parcel,  which 
surplus  should  be  brought  into  court  for  dis- 
posal by  order  of  court.  The  Judgment 
should  also  provide  that  the  mortgage  fore- 
closure sale  may  be  moved  by  either  the 
plaintiff,  John  Schneider,  or  the  defendant 
Eerwln,  to  the  end  that  there  be  no  delay  in 
BQch  sale  at  the  close  of  the  mortgage  re- 
demption iteriod  of  one  year,  and  that  the 
sale  may  take  place  before  the  expiration  of 
the  eighteen  months  allowed  for  redemption 
from  the  equitable  lien  of  the  Brighton  Beach 
Company  It  should  also  be  provided  that, 
in  case  of  failure  to  redeem  from  the  latter 
lien  within  the  elghteen-montbs  period,  and 
failure  for  any  reason  to  cause  a  foreclosure 
sale  of  the  tract  within  that  period,  the 
Brighton  Beach  Company  and  Engels  be  per- 
mitted to  bring  an  action  for  strict  foreclo- 
sure of  such  Hen,  subject  to  the  mortgage 
Hen,  If  such  lien  still  exists. 

The  only  remaining  assignment  of  error 
which  is  considered  of  sufficient  importance 
to  be  noticed  is  that  relating  to  the  interest 
of  the  defendant  Joseph  Schneider.  The 
court  having  found  that  the  original  trans- 
action was,  in  legal  effect,  a  mortgage  be- 
tween the  Reeds  and  Joseph  Schneider  as 
mortgagors  and  John  Schneider  and  Gilbert 
as  mortgagees,  it  results  necessarily  that  the 
Reeds  and  Schneider  became  the  owners  of 
the  equity  of  redemption  in  equal  undivided 
shares,  though  there  was  no  specific  finding 
or  Judgment  to  ttiis  effect  The  court  far- 
ther found,  however,  that  it  was  agreed<be- 
tween  the  Reeds  and  Schneider,  before  pro- 
curing the  loan,  that  Schneider  was  only  to 


have  bis  third  Interest  on  paying  to  tbe 
Reeds,  out  of  any  sales  of  the  land,  if  there 
was  enough  for  the  purpose^  the  sum  of 
$2,000.  This  finding  has  never  been  excepted 
to  by  Schneider,  and  he  has  taken  no  appeal, 
BO  he  is  bound  by  it  There  have  been  no 
sales  of  land,  and  no  money  paid  by  Scbn^- 
der.  The  trial  Judge  made  no  finding  or 
Judgment  further  defining  Schneider's  Inter- 
est llablUtlea,  or  rights;  although  In  his 
written  opinion  he  says  that  the  Reeds  be- 
came entitled  to  a  Hen  upon  bla  Interest  In 
the  land,  whatever  It  was,  for  the  92,000, 
and  that  to  these  rights  Kerwln  succeeds. 
The  Judgment  gives  Kerwln  no  such  relief, 
and  this  failure  la  assigned  as  error.  The 
preliminary  agreement  between  the  Reeds 
and  Joseidi  Schneider,  whatever  it  was. 
seems  to  have  been,  as  between  themselves, 
the  very  foundation  of  the  subsequent  trans- 
action with  John  Schneider  and  GUbert  and 
no  good  reason  is  perceived  why.  In  this 
equitable  action,  it  should  not  be  made  effec- 
tive. To  adjudge  blm  to  be  the  absolute 
owner  of  one-thlid  Interest  In  the  title  of 
the  mortgaged  lands  on  equitable  principles, 
when  It  stands  confessed  that  he  has  in  no 
way  paid,  and  is  not  to  be  required  to  pay. 
what  was  agreed  as  the  consideration  there- 
for by  the  terms  of  the  arrangement  on 
which  bis  Interest  is  based.  Is  an  anomaly 
In  the  administration  of  the  principles  of 
equity.  Tbe  Judgment  should  definitely  de- 
clare the  title  to  the  equity  of  redemption 
in  the  mortgaged  lands  to  be  In  Kerwin  as 
to  two-thirds  and  in  Joseph  Schneider  as  to 
one-third,  in  undivided  shares.  It  should 
also  Impose  a  lien  upon  Schneider's  one-third 
(subordinate,  however,  to  the  interests  of  the 
Brighton  Beach  Company  and  Engels  as  to 
the  parcel  occupied  by  said  company)  in  fa- 
vor of  Kerwln  for  12,000,  without  Interest 
and  to  be  paid  out  of  moneys  received  from 
the  first  sales  of  the  land  after  the  mortgage 
is  discharged.  It  should  also  provide  for  the 
working  out  of  this  Hen  by  providing  that 
Schneider  might  pay  it  In  cash,  and  thus 
clear  his  title  therefrom,  by  further  provid- 
ing that  in  case  of  redemption  by  Kerwln  of 
John  Schneider's  Interest  in  the  mortgage, 
he  should  have  not  only  his  rights  to  sell 
Joseph  Schneider's  one-third  Interest  by  fore- 
closure sale^  to-  pay  his  share  of  the  mort- 
gage debt  but  also  should  retain  the  $2,000 
lien  In  that  interest;  that  in  case  of  redemp- 
tion by  Joseph  Schneider  he  should  be  sub- 
rogated to  the  mortgagees'  right  to  sell  at 
the  foreclosure  sale  Kerwin's  two-thirds  in- 
terest to  pay  the  Reeds'  two-thirds  of  the 
mortgage  debt  the  Hen  for  $2,000  in  favor  of 
Kerwin  still  remaining  on  his  one-third: 
that  in  case  of  sale  upon  foreclosure  result- 
ing in  a  surplus  Kerwin  should  have  a  lien 
upon  such  surplus  (subject  to  tbe  Hen  of  the 
Brighton  Beach  Company  and  Engels  in  any 
surplus  on  the  Brighton  Beach  tract)  to  the 
amount  of  $2,000,  and  that  so  far  as  said 
lien  is  paid  by  stich  sarplns  tbe  balance  of 
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the  land  remalnliig  unsold,  it  any,  be  relieved 
from  said  lien. 

As  modified  bj  the  foregoing  suggestions, 
the  proTlslons  of  tbe  former  Judg;ment  should 
be  embodied  in  the  new.  Judgment 

By  the  course  above  Indicated  it  Is  be- 
lieved that  the  rights  of  all  parties  will 
be  properly  protected.  Further  testimony 
should  be  taken  upon  the  question  of  en- 
hancement in  value  of  the  Brighton  Beach 
parcel  by  tbe  Improvements  thereon,  and 
upon  the  question  of  the  reasonable  rental 
raloe  thereof  while  occupied  by  tbe  company, 
but  upon  no  other  questions. 

The  appeal  of  Charles  Reed  and  W.  W. 
Reed  Is  dismissed,  with  costs;  and  upon  the 
appeal  of  J.  C.  Kerwin  the  judgment  is  re- 
versed, with  costs,  and  the  action  remanded 
for  further  proceedings  and  for  judgment  in 
accordance  with  law  and  this  opinion. 


BATAVIAN  BANK  v.  MINNEAPOLIS,  ST. 

P.  &  S.  S.  M.  RX.  CO. 
(Supreme  Conrt  of  Wisconsin.    Dec.  18,  1904.) 
ABBiomtEtn  OF  AOOotrnT— CONSENT  or  dbbtob 

— AGREEMENT  TO  PAY  rACX  0»  ACCOUNT— SKT- 
OrFS  AGAINST  ASSIGNEE— OIFLIED  POWEBS  OF 
AOKNT— APPABENT   AUTHOBITY. 

1.  Where  defendant  executed  a  statement  that 
a  certain  account  for  goods  sold  it,  which  ac- 
oonnt  had  been  aasigned  to  a  bank,  would  be 
paid  to  the  bank,  "deducting  cost  of  transporta- 
tion," and  other  reasonable  charges  to  be  paid 
said  bank  /rheu  adjusted  and  due,  and  the  state- 
ment wax  delivered  to  the  bank  by  the  assignor, 
with  the  invoice,  as  collateral  for  a  loan,  no  in- 
debtedness of  the  assignor  to  defendant  could  be 
set  off  by  it  against  ttie  bank. 

2.  The  purchasing  agent  of  a  railroad  was 
known  as  a  general  officer  of  the  road,  and  pur- 
chased all  materials  for  it,  and  for  some  12 
years  he  had  from  time  to  time  purchased  goods 
for  the  road  of  a  certain  person.  He  tiad 
monthly  executed  a  statement  to  the  effect  that 
the  account  for  the  ^oods  had  been  assigned  by 
the  seller  to  a  certain  bank,  and  that  the  bank 
would  be  paid  by  the  road  the  amount  of  the  ac- 
count ;  the  statement,  being  made  to  enable 
tbe  seller  of  the  goods  to  deposit  the  invoice  and 
statement  as  collateral  for  loans;  and  the 
transactions  were  entered  on  a  separate  account 
in  one  of  the  railroad  books,  with  a  credit  entered 
in  favor  of  the  bank,  and  the  accounts  were  paid 
to  the  bank.  Held,  that  the  facts  constituted  a 
course  of  business  dealing  by  the  agent  sufficient 
to  create  an  apparent  authority  to  execute  the 
Kl.'iiomeuts, which  mightbe  relied  on  l)y  the  bank. 

Appeal  from  Circuit  Court,  La  Crosse 
County;  J.  J.  Fruit,  Judge. 

Action  by  the  patavlan  Bank  against  the 
Minneapolis,  St.  Paul  &  Sault  Ste.  Marie 
Railway  Company.  Judgment  in  favor  of 
plaintlfr,  and  defendant  appeals.     Affirmed. 

This  Is  an  action  to  recover  on  nine  sepa- 
rate accounts  for  merchandise  sold  by  the 
Jobn  James  Company,  a  manufacturing  cor- 
poration of  Lb  Crosse,  to  the  defendant  be- 
tween March,  1902,  and  January,  1903,  which 
accounts  were  severally  assigned  to  the 
plaintiff  with  tbe  knowledge  and  written 
consent  of  the  defendant;  said  accounts 
amounting  In  the  aggregate  to  $5,529.53. 
Tbe  defendant  admits  the  sale  of  the  goods,  I 


but  seeks  to  set  off  against  tbe  accounts  cer- 
tain sums  due  it  for  scrap  brass  sold  by  It  to 
tbe  John  James  Company,  amounting  in  all 
to  $1,871.67,  with  interest,  and  offers  to  al- 
low judgment  to  be  taken  for  tbe  balance. 
The  action  was  tried  by  the  court,  and  the 
facta  were  not  seriously  In  dispute.  The  evi- 
dence showed  that  the  Jobn  James  Com- 
pany, at  tbe  time  the  accounts  accrued,  was 
operating  a  foundry  at  La  Crosse,  and  bad 
been  in  that  business  for  many  years  prior; 
that  since  1890  the  Jobn  James  Company 
bad  been  manufacturing  and  selling  to  tbe 
defendant  brass  castings  and  other  articles, 
rendering  monthly  bills  therefor,  which  bills 
were  delayed  in  payment  for  several  months; 
that,  in  order  to  obtain  credit  at  the  plain- 
tiff's bank,  the  John  James  Company  from 
about  the  year  1890  was  In  tbe  habit  of  mak- 
ing a  written  assignment  of  each  monthly 
bill  to  the  bank,  and  sending  tbe  bill  bo  as- 
signed to  the  purchasing  agent  of  the  rail- 
road company,  with  a  written  Instrument  at- 
tached, in  the  following  form  (blanks  being 
properly  filled): 

"Please  Sign  and  Return. 

"Received    (date)    of  Jobn 

James  Company  their  Invoice  and  account 
against  tbe  Minn.  St  Paul  &  Saulte  R.  R. 

Company,  for  Dollars,  dated  

and  assigned  to  Batavian  Bank  of  La  Crosse, 
Wis.  The  net  amount  thereof,  after  de- 
ducting cost  of  transportation  and  other  rea- 
sonable charges,  to  be  paid  to  said  bank 
when  adjusted  and  due. 


"(Signature  of  Purchasing  Agent)" 

— ^That  the  purchasing  agent  In  each  case 
signed  and  returned  the  said  instrument, 
with  tbe  Invoice,  to  the  John  James  Com- 
pany, and  that  said  company  regularly  took 
the  same  to  the  plaintiff  bank,  gave  its  note 
to  tbe  bank  for  the  amount  of  the  Invoice, 
and  received  credit  therefor,  and  delivered 
the  Invoice,  with  the  accompanying  Instru- 
ment, to  the  bank,  as  collateral  for  such 
loan;  that  tbe  defendant  company  in  due 
time  sent  a  draft  to  the  John  Jamea  Company 
for  the  amount  of  each  invoice,  payable  to 
the  order  of  the  bank,  which  draft  the  James 
Company  delivered  to  the  bank  In  payment 
of  the  loan,  and  thereupon  received  back 
the  note  which  It  had  given  therefor;  that 
this  course  of  dealing  took  place  regular- 
ly nearly  every  month  until  the  failure  of  the 
John  James  Company,  In  February,  1903; 
that  the  John  James  Company  during  all 
this  time  purchased  scrap  brass  of  the  rail- 
road company,  their  bills  for  such  scrap 
brass  amounting  to  about  one-half  of  the 
bills  for  castings,  and  that  tbe  James  Com- 
pany generally  paid  for  such  scrap  brass  by 
drafts  purchased  of  tlie  bank  when  tbe  rail- 
road company  sent  a  draft  in  payment  for 
an  invoice  of  castings;  that  In  February, 
1902,  the  plaintiff  had  in  its  possession  eight 
of  such  Invoices,  with  accompanying  assign- 
ments, amounting  to  over  $3,000,  and  wrote 
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to  the  defendant,  asking  when  they  might 
expect  to  be  paid  therefor,  and  whether 
there  was  any  claim  or  set-off  against  them, 
and  defendant's  auditor  replied,  recognizing 
the  correctness  of  Invoices  amounting  to 
$2,539.63,  and  charging  up  against  them 
three  bills  for  scrap,  and  inclosing  a  draft 
for  a  balance  of  $494.50;  that  the  bank  re- 
fused to  receive  said  draft,  and  returned  the 
same  to  the  John  James  Company,  and  that 
John  James,  president  of  the  company, 
thereafter  saw  some  of  the  officers  of  the 
defendant  with  regard  to  the  matter,  aqd 
some  time  afterwards  the  defendant  paid 
the  assigned  accounts  to  the  bank  in  reg- 
ular course  as  before;  that  when  the  John 
James  Company  made  an  assignment  for 
the  benefit  of  its  creditors  in  February,  1903, 
the  bank  owned  the  invoices  and  assign- 
ments in  question,  with  accompanying  writ- 
ten Instruments  attached,  and  had  acquired 
the  same  in  the  usual  course  of  business,  as 
before  stated;  that  it  filed  no  claim  in  the 
assignment  proceedings  for  the  amounts  rep- 
resented by  said  invoices. 

The  trial  court,  upon  these  facts,  con- 
cluded that  the  plaintiff  was  entitled  to  re- 
cover the  full  amount  of  the  invoices,  with 
interest,  and  that  the  set-offs  claimed  by  the 
defendant  should  not  be  allowed,  and*  from 
judgment  upon  these  findings  the  defendant 
appeals. 

Woodward  &  Lees,  for  appellant  Alfred 
H.  Bright,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
We  have  been  unable  to  see  why  the  Judg- 
ment rendered  In  this  case  should  not  be  af- 
firmed. It  was  entirely  competent  for  the 
bank  to  take  assignments  of  the  invoices  in 
question,  and  such  assignments  alone  would 
transfer  good  title  thereto,  subject  of  course, 
to  all  proper  offsets  which  the  defendant 
then  bad  against  the  assignor.  No  consent 
on  the  part  of  the  defendant  was  necessary 
to  accomplish  this  result.  But  such  assign- 
ments alone  would  be  a  doubtful  security, 
especially  in  view  of  the  fact  that  the  as- 
signor was  continually  buying  scrap  on  cred- 
it from  the  railroad  company.  It  would  seem 
almost  a  demonstration  from  the  wording  of 
the  assignment  that  this  was  the  very  diffi- 
culty which  the  written  agreement  executed 
by  the  purchasing  agent  of  the  railroad  com- 
pany was  intended  to  meet  and  correct 
Obviously  the  purpose  of  that  agreement 
was  to  make  the  assigned  invoice  better 
security;  otherwise  it  was  unnecessary. 
The  bank  evidently  wished  a  direct  acknowl- 
edgment of  the  account,  and  an  agreement 
to  pay  the  proceeds  to  itself  instead  of  to 
the  assignor.  This  is  just  what  the  written 
agreement  executed  by  the  purchasing  agent 
and  attached  to  each  invoice  does  in  un- 
mistakable words.  Not  only  this,  but  the 
promise  in  to  pay  the  net  amount  thereof 
"after  deducting  cost  of  transportation  and 


other  reasonable  charges."  This  excludes 
other  deductions.  Certainly  the  words  "oth- 
er reasonable  charges"  cannot  by  any  pro- 
cess of  reasoning  be  logically  held  to  refer 
to  set-offs  for  goods  sold. 

When  the  bank  received  the  assigned  in- 
voice, with  this  agreement  attached,  and 
loaned  money  to  the  James  Company  on  the 
faith  thereof,  its  right  to  recover  thereon  in 
the  event  of  nonpayment  of  the  loan  rests 
upon  the  principles  of  the  law  of  contracts, 
which  are  so  well  understood  as  to  require 
no  further  statement 

But  it  is  said  that  the  purchasing  agent 
bad  no  authority  to  make  these  agreements, 
and  evidence  was  introduced  tending  to  show 
that  the  by-laws  of  the  company  conferred 
no  such  power  upon  him,  and  that  he  bad 
received  no  express  authority  from  his  su- 
perior officers  to  execute  such  agreements. 
The  testimony  showed,  however,  that  the 
purchasing  agent  was  known  as  a  general 
officer  of  the  defendant;  that  he  purchased 
all  the  material  for  the  road  on  bis  own 
Judgment,  and  that  for  12  or  iS  years  he 
both  purchased  the  brasses  and  sold  the 
scrap,  and  made  the  agreements  In  question 
monthly;  that  there  was  no  secrecy  in  these 
arrangements,  but  that  on  the  contrary,  the 
items  were  entered  in  a  separate  account 
in  one  of  the  railroad  books,  called  a  "vouch- 
er register,"  with  the  credit  entry,  "Bata- 
vian  Bank  for  brasses  bought  of  the  John 
James  Co.";  and  that  each  monthly  account 
was  thereafter  in  due  time  paid  by  check  ae 
draft  In  favor  of  the  bank. 

A  course  of  business  dealing  by  an  agent 
so  public  and  long  continued  as  this  is  sure- 
ly sufficient  to  create  an  apparent  authori- 
ty which  may  be  safely  relied  upon  by  one 
dealing  with  the  corporation  upon  the  faith 
thereof.  Ford  v.  HIU,  92  Wl».  188,  66  N.  W. 
115,  63  Am.  St  Rep.  902. 

Judgment  affirmed. 


TEESDAIjB  t.  BENNETT. 
(Supreme  Court  of  Wisconsin.    Dec.  18,  1904.) 

BBOKEBS— BIGHT    TO    COMVtSSIONS — CORTBACTS 

— suBsrrruTEn  agbebkents— bvidsrcb 

— QX7E8TI0KS  BOB  JT7BT. 

1.  The  issue  of  the  terms  of  the  contract  ex- 
isting between  plaintiff  and  defendant  is,  where 
the  evidence  is  conflicting,  for  the  determina- 
tion of  the  jury. 

2.  Plaintiff,  a  real  estate  broker,  was  author- 
ized by  defendant  to  find  a  purchaser  for  prop- 
erty, and  was  to  receive  a  stated  oommissioo. 
An  exchange  with  a  resident  of  another  town 
was  contemplated,  and  plaintiff  thought  that  it 
would  be  advisable  to  engage  the  services  of 
brokers  in  that  town.  There  was  evidence,  dt- 
nied  by  defendant,  that,  at  a  conversation  in 
defendant's  presence,  plaintiff  promised  to  share 
his  commission  with  the  members  of  the  other 
linn,  and  that  defendant  thereupon  stated  that 
the  money  was  ready  for  them  as  soon  aa  the 
matter  was  closed.  Held,  that  the  evidence  did 
not  show  an  agreement  between  plaintiff,  defend- 
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*nt.  «nd  the  flrm  of  broken  for  an  emploTineiit 
by  defendant  of  plaintiff  and  that  firm,  and  the 
pftynwnt  of  apportioned  commissions  to  them, 
■uperaedlng  the  oriflnai  employment  of  plain- 
Appeal  from  Olrcnit  Court;  Oiant  Ooun- 
ty;  Gea  Olementson,  Judge. 

Action  by  J.  M.  Teesdale  against  Joseph 
H.  Bennett  From  a  Judgment  tor  plain- 
tiff, defendant  appeals.    Affirmed. 

Plaintiff  was  a  real  estate  dealo:,  doing 
business  in  the  city  of  Lancaster,  Wis.  De- 
fendant was  the  owner  of  certain  hotel  ptop- 
erty  known  as  the  "Lancaster  House."  May 
0,  1903,  be  entered  Into  negotiations  with 
plaintiff  with  a  ylew  to  disposing  of  the 
hotel.  Plaintiff  had  variouB  conversations 
"With  him,  and  claims  to  have  made  an  agree- 
ment with  him  to  the  effect  that  defendant 
was  to  pay  him  9500  for  securing  a  customer 
for  a  sale,  or  for  an  exchange  of  this  prop- 
erty for  other  property,  which  would  be 
satisfactory  to  defendant.  Defendant  claims 
that  the  agreement  for  the  payment  of  |500 
related  only  to  a  cash  sale,  while  plaintiff 
claims  that  It  covered  a  sale  or  a  satis- 
factory exchange.  Plaintiff  testified  that  de- 
fendant agreed  with  him  that  if  plaintiff 
-would  bring  a  customer  who  had  property 
to  exchange  for  the  hotel,  and  If  the  terms 
of  exchange  could  be  satisfactorily  arranged, 
be  would  have  the  money  ready  for  plain- 
tiff as  soon  as  the  deal  was  closed.  Plain- 
tiff specified  several  instances  wherein  he 
bad  attempted  to  arrange  an  exchange,  and, 
as  to  the  particular  exchange  which  was 
consummated,  stated  that  he  knew  a  Mr. 
Horton,  who  lived  on  a  farm  about  a  mllie 
from  Fennlmore,  who  had  some  lots  and 
houses  In  Lancaster  which  he  desired  to 
exchange;  that  he  knew  the  prices  at  which 
these  properties  were  held;  and  that  he 
suggested  an  exchange  thereof  to  defendant 
for  the  hotel.  The  prices  and  the  proper- 
ties were  satisfactory  to  defendant  Plain- 
tiff and  defendant  thereafter  went  to  plain- 
tiff's office  to  get  into  communication,  and 
plaintiff  suggested  that  it  would  facilitate 
an  exchange  to  obtain  the  assistance  of  one 
of  the  real  estate  men  at  Fennlmore,  and  in 
defendant's  presence  sought  to  reach  a  Mr. 
Armfield,  such  an  agent  by  telephone.  Fail- 
ing to  reach  Mr.  Armfield,  he  communicated 
^th  Armfleld's  partner,  Mr.  Parker.  An  ar- 
rangement was  made  whereby  plaintiff  and 
defendant  went  to  Fennlmore  that  after- 
noon, met  Mr.  Parker,  of  the  firm  of  Arm- 
field  &  Parker,  and  the  three  together  drove 
to  the  Horton  farm  to  see  what  could  be  done 
toward  making  an  exchange.  Plaintiff  tes- 
tified that  while  on  the  way  to  the  Horton 
farm  he  Informed  Mr.  Parker  of  the  agree- 
ment he  had  made  with  defendant,  where- 
by he  was  to  receive  ?500  for  procuring  a 
satisfactory  exchange,  and  he  told  him  that 
be  would  divide  the  commission  with  his 
flrm — Armfield  &  Parker— if  they  would  as- 
sist him  in  consummating  the  exchange; 
101  N.W. 


that  Parker  assented  thereto,  and,  when  de- 
fendant heard  plaintiff  promise  Parker  to 
share  the  commission  equally  with  Arm- 
field  &  Parker,  defendant  said,  "Yes,  boys, 
the  money  Is  ready  for  you  as  soon  as  the 
matter  is  closed."  Plaintiff  claims  that  this 
whole  transaction  was  an  employment  of 
Armfield  ft  Parker  as  his  subagents,  while 
defendant  contends  that.  If  plaintiff  Is  enti- 
tled to  recover  at  all.  It  must  be  upon  a 
new  agreement  then  made,  whereby  plain- 
tiff and  Armfield  &  Parker  were  to  share 
equally  In  the  commission.  Defendant  de- 
nies that  any  such  conversation  was  had  be- 
tween plaintiff  and  Parker  in  his  presence, 
and  denies  making  the  statement  that  the 
money  would  be  ready  If  they  carried  the 
deal  through.  Parker  testified  that  he  had 
such  a  conversation  with  plaintiff  on  the 
way  to  the  Horton  farm,  while  riding  with 
defendant  and  in  this  conversation  plain- 
tiff promised  to  divide  the  fSOO  commission, 
and  that  defendant  stated  in  effect  that  if 
they  would  put  the  deal  through,  the  money 
would  be  ready  for  them.  At  the  Horton 
farm  all  three  participated  in  the  conver- 
sation whoreln  the  exchange  was  discussed. 
Horton  promised  to  come  to  Lancaster  as 
soon  as  possible  to  look  over  the  hotel  with 
a  view  to  completing  the  exchange.  Plain- 
tiff testified  that  he  made  two  or  three  trips 
to  Fennlmore  to  urge  Horton  to  come  to 
Lancaster,  and  that  he  was  constanUy  en- 
gaged In  furthering  the  consummation  of  the 
deal.  On  May  29th  Horton  came  to  Lan- 
caster with  Armfield,  then  the  partner  of 
Parker,  and  on  the  80th  plaintiff  went  to 
defendant  and  notified  him  of  the  presence 
of  Horton,  and  he  testifies  that  defendant 
at  that  time  said:  "Now,  Teesdale,  you 
have  the  man;  you  have  done  your  duty, 
and  I  vrlll  go  ahead  and  complete  the  terms." 
At  this  time  the  arrangements  for  the  ex- 
change were  made  between  Bennett  and 
Horton  in  the  presence  of  Armfield,  and  the 
transfers  were  duly  made  on  the  following 
10th  of  June.  Defendant  denied  the  making 
of  any  arrangement  for  procuring  an  ex- 
change, and  claimed  that  if  plaintiff  was 
entitled  to  recover,  it  must  be  on  a  contract 
made  while  on  the  way  to  the  Horton  farm. 
Instructions  based  upon  this  claim  were 
refused,  and  the  case  was  submitied  to  the 
Jury  upon  the  plaintiff's  right  to  recover 
on  his  complaint  and  a  verdict  was  return- 
ed by  the  Jury  for  the  amount  claimed.  The 
court  refused  to  set  aside  the  verdict  and 
also  refused  a  new  trial,  and  Judgment  was 
entered  In  accordance  with  the  verdict 
This  is  an  appeal  from  such  a  Judgment. 

George  B.  Clementson,  for  appellant 
Lowry  &  Oarthew,  for  respondent 

SIEBGCKBR,  J.  (after  stating  the  facts). 
Plaintiff,  as  a  real  estate  agent,  sued  def'md- 
ant  for  commissions  which  he  claims  are 
due  him  upon  the  contract  made  at  the  time 
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and  under  the  drcum  stances  stated  in  the 
foregoing  statement  ot  facts,  whereby  he 
undertook  to  procure  a  customer  for  the  pur- 
chase or  exchange  of  defendant's  hotel  prop- 
erty tn  the  city  of  Lancaster.  He  avers  that 
he  has  fully  performed  all  the  <;ondltions  of 
this  agreement,  and  that  the  sum  agreed 
upon  as  a  commission  for  such  servtces  is 
due  him.  The  defendant  asserts  that  the 
terms  of  the  agreement  were  that  plaintiff 
should  receive  the  commission  If  he  procured 
a  purchaser  for  a  cash  sale  at  the  specified 
price,  but  he  denies  that  such  a  sale  was 
consummated.  He  furthermore  contends 
that  upon  plaintiff's  own  showing  it  appears 
that,  if  he  is  obligated  to  pay  any  commis- 
sion for  the  exchange  of  the  properties,  it 
was  upon  the  agreement  whereby  plaintiff 
and  Armfleld  &  Parker,  Jointly,  undertook 
to  procure  and  consummate  the  exchange 
and  divide  the  commission  equally  between 
them.  There  is  no  question  but  that  a  clear 
conflict  arose  upon  the  evidence  as  to  what 
agreement  was  originally  made  between 
plaintiff  and  defendant,  and  that  this  issue 
was  one  necessarily  to  be  determined  by  the 
jury.  The  court  so  submitted  it,  and  the 
question  is,  does  their  verdict  settle  the  con- 
troversy? 

It  is  Insisted  that  the  court  erred  in  refus- 
ing to  submit  to  them  the  inquiry  whether 
the  original  agreement  was  superseded  by  a 
■subsequent  one  between  plaintiff,  defendant, 
nnd  Armfleld  &  Parker.  The  foregoing  state- 
ment contains  the  substance  of  the  evidence 
bearing  upon  this  question.  We  find  no 
facts  which  support  the  contention.  The 
only  transactions  on  which  the  claim  is  pred- 
icated are  the  occurrences. while  defendant, 
plaintiff,  and  Parker  were  driving  to  the 
Horton  farm,  when  the  first  interview  was 
had  with  a  member  of  the  firm  of  Armfleld 
&  Parker.  It  appears  that  plaintiff  and  de- 
fendant met  Parker  at  Fennimore,  by  mu- 
tual arrangement  made  in  the  forenoon  ot 
the  day,  to  drive  to  Horton's  farm  to  nego- 
tiate with  him  for  an  exchange  of  the  hotel 
property.  The  defendant  denies  that  he 
made  any  agreement  at  this  or  any  other 
time  with  either  the  plaintiff  or  Parker,  and 
also  denies  that  he  said  or  heard  anything 
said  between  plaintiff  and  Parker  concerning 
the  making  of  an  agreement  whereby  plain- 
tiff and  the  firm  of  Armfleld  &  Parker  were 
to  act  as  defendant's  agents  to  consummate 
the  trade  with  Horton.  The  evidence,  there- 
fore, negatives  the  claim  that  the  original 
agreement  was  superseded  by  a  subsequent 
one.  We  must  then  ascertain  what  arrange- 
ment was  then  made  between  plaintiff  and 
Parker.  The  plaintiff's  testimony  is  to  the 
effect  that  he  informed  Parker  of  his  con- 
tract with  defendant,  by  which,  if  a  trade 
could  be  effected  with  Horton,  he  (plaintiff) 
would  receive  $500  as  a  commission,  and 
that  he  made  an  offer  to  Parker  that.  If  he 
and  Armfleld  would  assist  him  In  bringing 
about  an   exchange  of   the  properties,    be 


"would  share"  the  commission  with  them, 
and  that  defendant  heard  this  interview  and 
stated,  "Yes,  boys^  the  money  is  ready  for 
you  as  soon  as  the  matter  is  closed."  Mr. 
Parker's  testimony  of  this  transaction  Is  to 
the  same  effect.  We  have  thus  the  claims 
of  the  three  parties  to  the  transaction;  the 
defendant  testifying  that  nothing  was  said 
or  heard  by  him  on  the  subject  of  the  con- 
tract, and  the  claims  of  plaintlfl  and  Parker, 
who  assert  that  plaintiff  engaged  Armfleld  & 
Parker  to  assist  him  to  negotiate  the  ex- 
change between  defendant  and  Horton.  The 
transaction  thus  shown  is  lacking  in  all  the 
essential  elements  requisite  to  constitute  a 
contract  between  defendant  on  the  one  part 
and  plaintiff  and  Armfleld  &  Parker  on  the 
other.  It  fails  to  show  a  situation  of  a  com- 
mon intent  of  all  the  parties,  and  it  does  not 
appear  that  their  minds  met  upon  any  such 
terms  of  agreement  as  now  claimed  by  the 
defendant.  We  find  no  basis  that  would 
have  authorized  a  jury  in  finding  either  an 
express  or  an  implied  agreement.  Hammon 
on  Contracts,  S  12;  9  Oyc.  L.  &  P,  245. 

This  conclusion  disposes  of  all  the  excep- 
tions urged  upon  this  appeal.  Since  the  Ju- 
ry found  an  agreement  was  made  between 
plaintiff  and  defendant,  as  alleged  in  the 
complaint,  it  follows  that  plaintiff  was  enti- 
tled to  recover  the  commission  as  agreed 
upon.  Leech  v.  demons,  14  Colo.  App.  45,  59 
Pac.  230;  Mullen  v.  Bower,  26  Ind.  App.  253. 
S9  N.  E.  419. 

Judgment  affirmed. 


ENICEEL  et  al.  v.  CHIGAQO  *  N.  W. 

RT.  CO. 

(Supreme  Court  of  Wisconsin.    Dec.  18,  1904.> 

RAILBOADS— DAHAOBS  BY  FIBES— NEOLIOKNCB — 
QDESTIONS   FOB  JUBY— BPECIAI.    VKBniCT. 

1.  The  maintenance  by  a  railroad  company  of 
a  dilapidated  shingle-roof  boildiDg  in  cloae  prox- 
imity to  its  tracks,  exposed  to  sparks  from  its 
engines,  presents  a  question  of  negligence  for 
the  jury.  • 

2.  In  an  action  for  destruction  of  property 
by  fire  communicated  from  a  dilapidated  build- 
ing maintained  by  defendant  near  its  track, 
questions,  in  framing  a  special  verdict  to  the 
jury,  setting  np  as  a  test  merely  what  defend- 
ant ought  to  have  anticipated.  Instead  of  what 
an  ordinariljr  prudent  person  under  like  circum- 
stances would  have  anticipated,  is  erroneous. 

3.  The  error  was  cured  Dy  the  submission  and 
answer  to  a  further  question  giving  the  correct 
standard. 

4.  Where  the  court,  in  an  action  for  damat^s 
by  fire,  embodies  in  its  questions  for  a  sp(>cial 
verdict  the  duty  of  the  jury  to  consider  all  the 
conditions  and  circumstances,  it  is  not  error  to 
refuse  to  insert  after  "locomotive"  in  a  ques- 
tion, the  words  "properly  equipped  with  proper 
spark-arresting  machinery  in  good  condition. 

Appeal  from  Circuit  Court,  Fond  du  Lac 
County;    Michael  Klrwan,  Judge. 

Action  by  David  Knickel  and  others 
against  the  Chicago  &  Northwestern  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiffs, the  defendant  appeals.    Affirmed. 
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On  October  30,  1901,  the  defendant,  with- 
out negligence  In  the  construction,  repair, 
or  operation  of  Its  locomotive,  communicat- 
ed Are,  by  sparks,  to  a  warehonse  permitted 
to  remain  upon  Its  right  of  way  some  42 
leet  from  its  main  track,  which  Are,  by  rea- 
son of  a  very  high  wind,  and  aided  by  the 
dilapidated  condition  of  the  warehonse,  to 
be  hereinafter  mentioned,  was  communicat- 
ed to  plaintiff's  premises  about  40  rods 
away,  whereby  his  bam  and  considerable 
personal  property  was  destroyed.  The  ware- 
house In  question  was  very  old  and  dilapi- 
dated, roof  never  having  been  repaired  or 
reshingled  In  about  80  years  of  the  life  of 
the  building,  the  shingles  and  roof  boards 
being  rotted,  and  the  former  loose  and  curl- 
ed up,  and  In  many  places  missing  entire- 
ly, so  as  to  expose  the  roof  boards.  The 
Jury,  by  special  verdict,  found  the  defend- 
ant guilty  of  negligence  in  permitting  the 
warehouse  to  remain  where  it  was,  which 
was  the  proximate  cause  of  the  burning  of* 
plalntlfrs  property;  which  result  ought,  by 
a  man  of  reasonable  care  and  prudence,  un- 
der the  circumstances,  to  have  been  reason- 
ably anticipated.  After  motion  to  reverse 
the  answers  to  such  questions  and  to  set 
aside  the  verdict  and  grant  a  new  trial. 
Judgment  was  entered  In  favor  of  the  plain- 
tiff, from  which  the  defendant  appeals. 

Bdward  M.  Hyzer,  for  appellant.  M.  L. 
Lue<^  and  T.  L.  Doyle,  for  respondents. 

DODGB,  J.  (after  stating  the  facta).  The 
Jury  having  negatived  all  charges  of  de- 
fective apparatus  or  of  negligence  in  opera- 
tion of  the  same,  this  case  presents  nothing 
of  the  peculiar  liability  of  railroad  companies 
in  the  conduct  of  their  Inherently  dangerous 
business.  It  presents  a  question  equally  ap- 
plicable to  every  property  owner  who  main-' 
tains  an  inflammable  building  In  close  prox- 
imity to  railroad  tracks  over  which  engines 
mast  pass,  emitting,  as  they  always  do,  some 
measure  of  sparks.  It  may  be  conceded,  for 
the  purpose  of  discussion,  that  maintenance 
of  frame  buildings  with  shingle  roofs  within 
40  feet  of  a  main  railroad  track  Is  so  com- 
mon that  such  act  alone  Is,  as  matter  of 
law,  not  negligence;  it  being  so  In  accord 
with  the  known  custom  of  the  great  mass  of 
mankind.  That,  however,  is  not  the  question 
upon  which  this  case  turns.  Though  it  be 
conceded  that  the  maintenance  of  a  sound, 
solid  building  near  a  railroad  track  is  not 
negligence,  must  It  not  be  held  that  some  de- 
gree of  variance  from  such  a  condition, 
whereby  Ignition  from  the  ordinary  perils  of 
the  railroad  becomes  more  probable,  may  be 
no  variant  from  the  ordinary  conduct  of  man- 
kind as  to  open  the  door  for  a  Jury  to  char- 
acterize It  as  negligence?  It  seems  this  must 
be  so.  Indeed,  counsel  for  the  appellant 
does  not  controvert  this  view.  He  seems 
to  concede  that.  If  Inflammability  was  In- 
creased by  the  age  and  dilapidation  char- 


acterizing this  building,  the  door  was  open 
to  the  Jury  to  consider  whether  it  exceeded 
In  that  respect  buildings  maintained  by  the 
great  mass  of  mankind,  and,  if  so,  to  find 
the  conduct  negligent  In  the  legal  sense,  if 
the  other  element  of  reasonable  anticipation 
of  Injury  might  also  be  found. 

The  principal  argument,  however.  Is  that 
there  is  no  evidence  that  old  and  decayed 
wood,  when  dry.  Is  more  inflammable  than 
sound  wood,  equally  dry.  Oounsel  insists 
that.  If  such  be  the  fact.  It  Is  capable  of 
proof  by  experts,  or  those  having  special 
experience  on  the  subject  But  this  discus- 
sion ignores  other  elements  in  the  evidence 
to  the  effect  that  not  only  were  the  roof 
boards  and  shingles  upon  the  top  of  this 
building  decayed  and  old,  but  that  they  were 
loose,  curled  up,  and  that  in  many  places 
the  shingles  were  entirely  lacking.  These 
facts  seem  clearly  to  present  a  situation 
more  likely,  in  common  knowledge,  to  fur- 
nish a  lodgment  for  flying  cinders  than  If 
the  roof  were  sound,  and  covered  with 
smooth,  flat  shingles;  and  that  such  en- 
hanced peril  of  ignition  presents  properly  a 
Jury  question  whether  It  extended  to  the 
degree  of  negligence,  namely,  the  absence 
of  that  care  and  caution  which  ordinarily 
prudent  persons  do  exercise  under  like  cir- 
cumstances, and  so  that  the  ordinarily  pru- 
dent person  would  anticipate  that  sparks 
such  as  fly  from  the  usual  locomotive  engine 
might  probably  lodge  and  ignite  the  roof  In 
times  of  drouth  and  high  wind. 

Still  another  element  of  possible  negli- 
gence in  the  maintenance  of  such  a  building 
is  the  increased  peril  that  after  Ignition  it 
may,  by  reason  of  its  dilapidation,  looseness 
of  shingles,  and  the  like,  more  readily  com- 
municate the  fire  to  other  buildings.  In  con- 
nection with  this  idea  it  Is  shown  that  the 
warehouse  was  set  upon  posts  three  or  four 
feet  from  the  ground,  with  no  inclosure 
under  It,  so  as  to  furnish  an  underdraft  of 
air,  giving  it  almost  the  effect  of  a  funnel, 
thus  rendering  probable.  If  not  certain,  the 
more  easy  and  rapid  carrying  away  of  the 
burning  brands,  attached  so  loosely  as  they 
were  to  the  roof.  This  was,  of  course,  an 
clement  of  the  negligence  ascribed  to  the 
defendant  If  it  Increased  the  probability  of 
communicating  fire  to  other  buildings.  One 
may  be  as  careless  ss  he  pleases  with  refer- 
ence to  his  own  property,  and  not  be  charge- 
able with  negligence  In  law,  imless  an  or- 
dinarily prudent  person  might  reasonably 
anticipate  that  such  carelessness  might  prob- 
ably result  In  injury  to  others.  We  are  not 
prepared  to  say  that  the  extreme  dilapida- 
tion of  this  building  In  the  respects  above 
suggested  did  not  present  a  case  from  which 
a  reasonable  mind  might  conclude  that  there 
was  negligence. 

2.  By  the  sixth  question  of  the  special 
verdict  the  court  Inquired  of  the  Jury  whether 
the  negligence  of  the  defendant  in  maintain- 
ing the  building  in  question  was  the  proxl- 
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mate  came  of  plaintiff's  loss,  and,  in  con- 
nection with  tbat  question,  instructed  the 
Jury  tliat  it  might  be  such  proximate  cause 
when  such  Injury  is  the  natural  and  prob- 
able consequence  of  the  negligence,  and 
"when,  in  the  light  of  all  the  attending  cir- 
cumstances, the  party  chargeable  with  such 
negligence  should  reasonably  hare  foreseen 
that  it  might  cause  some  similar  injury." 
Also  that  they  might  answer  the  question  in 
the  a£BrmatIye  if  they  found  "that  the  de- 
fendant company,  acting  through  its  propw 
representatiyes  and  servants,  should  reason- 
ably hare  foreseen,  before  the  fire  occurred, 
that  such  negligence  might  result  in  com- 
municating fire  to  other  property."  It  Is 
m^ed  by  appellant  that  these  instructions 
are  erroneous.  In  that  they  set  up  as  a  test 
merely  what  the  jury  think  the  defendant 
ought  to  have  anticipated,  Instead  of  that 
which  an  ordinarily  prudent  person,  under 
like  circumstances,  would  have  anticipated. 
This  subject  was  quite  fully  discussed  in 
Atkinson  t.  Transportation  Company,  60 
Wis.  141,  18  N.  W.  764,  50  Am.  Bep.  852, 
and  in  Dehsoy  t.  By.  Oo.,  110  Wis.  412,  416, 
85  N.  W.  873.  In  the  latter  case,  in  speaking 
of  a  charge  which  allowed  the  jury  to  con- 
sider the  care  and  foresight  which  might 
reasonably  have  been  anticipated  of  the  con- 
ductor of  a  street  car,  we  said:  "It  permits 
the  Jury  to  use  as  a  standard  their  Ideal 
of  what  a  conductor  ought  to  be,  Instead  of 
that  which  he  customarily  is,  as  ascertained 
by  actual  human  experience  and  common 
knowledge.  In  this,  error  was  committed." 
The  Instruction  complained  of  was  erroneous 
in  this  respect;  and  necessitates  the  conclu- 
sion that  In  the  sixth  question  and  answer, 
standing  alone^  are  not  found  all  the  ele- 
ments of  proximate  cause.  That  question 
and  answer  probably  did  find,  under  Instruc- 
tions which  are  not  assailed,  actual  or  nat- 
ural causation,  but  did  not  find  that  element 
of  anticipation  by  a  reasonably  prudent  man, 
which  in  so  many  cases  has  been  said  to  be 
essential.  We  are  convinced,  however,  that 
this  failure  of  the  jury  to  find  this  Issue  in 
answer  to  the  sixth  question  is  cured  by 
question  9%,  which  Inquired  directly:  "Ought 
a  man  of  reasonable  care  and  prudence,  en- 
gaged in  the  same  business  that  the  defend- 
ant was  in  at  the  time  In  question,  and  un- 
der similar  conditions  and  circumstances,  to 
have  reasonably  anticipated  that,  because  of 
the  condition  that  the  Degenhart  warehouse 
was  in,  it  would  be  likely  to  take  fire  from 
sparks  emitted  from  the  stack  of  a  locomo- 
tive, and  that  the  burning  brands  or  shingles 
would  be  carried  from  the  fire  so  started, 
under  similar  conditions,  to  the  property  of 
the  plainttS,  forty  rods  away,  or  to  other 
property  as  far  away  In  that  vicinity,  and 
set  fire  to  the  same."  In  this  question  the 
jury  were  given  the  correct  standard,  and 
have  found  the  element  of  anticipation 
which,  by  reason  of  the  erroneous  charge 
above  mentioned,  escaped  them  In  the  sixth. 


Hie  appellant  further  complains  fliat  the 
court  refused  to  embody  in  this  question 
9^  after  the  word  "locomotive,"  the  words 
"properly  equipped  with  proper  spark-arrest- 
ing machinery  In  good  condition."  There 
was  no  error  In  refusing  this  request  There 
had  been  considerable  evidence  of  cinders 
and  sparks  of  a  slee  Inconsistent  with  such 
equipment  and  condition;  and  while,  by  the 
verdict,  it  Is  now  recognized  as  a  fact  that 
there  was  no  defect,  it  was  one  of  the  con- 
troverted issues  when  the  verdict  was  sub- 
mitted. The  court  embodied  in  the  question 
the  duty  to  consider  all  the  conditions  and 
circumstances,  which,  of  course,  included  the 
condition  of  the  engine,  as  they  might  find  it 
Further,  however,  it  is  not  to  be  expected 
that  the  court  shall  attempt,  in  framing  a 
special  verdict,  to  embody  all  the  facts  and 
circumstances  as  in  a  hypothetical  question 
to  an  expert  An  attempt  to  do  so  would  in- 
volve much  of  danger,  for  any  omission 
'blight  be  very  misleading. 

We  find  no  error  well  assigned. 

Judgment  affirmed. 


SMITH  T.  WILLING. 
(Supreme  Oonrt  of  Wisconsin.    Dee:  18.  1904.) 

BQXa  AND  NOTS8— REOOTIABIUIT  — DRCEB- 
TAINTT  AS  TO  FABTIBS— BXKOITTIOn  IK  BI.ARK 
— 1CEBIT0BI0T7S   DEIZNSE— XSTOPPBI.. 

1.  A  note  on  a  printed  form,  after  the  words 
"pay  to  the  order  of,"  contained  a  single  blank 
line  terminating  in  the  word  "dollars,  and  the 
words  "twenty-five  hundred"  were  written  at 
the  extreme  left  of  this  line,  so  as  to  leave  no 
space  in  front  of  them  for  the  name  of  the 
payee.  Held,  that  its  silence  as  to  the  name  of 
the  payee  could  not  be  supplied  by  a  provision 
for  confeiring  judgment  in  fkvor  of  the  holder, 
and  the  note  be  thereby  transformed  into  a  ne- 
gotiable instrument,  payable  by  its  terms  to 
bearer,  as  the  note  showed  on  its  face  that  the 

'payee's  name  was  omitted  by  mistake,  and  it 
was  therefore  nonnegotiable  Secause  of  its  on- 
oertainty  as  to  the  payee. 

2.  The  omission  of  uie  name  of  the  payee  was 
not,  in  practical  effect,  the  leaving  of  a  blank 
which  any  person  in  possession  of  the  note  was 
thereby  impliedly  authorized  to  fill. 

3.  That  a  note  was  given  to  a  bank  for  mon- 
ey to  be  loaned  to  the  maker's  son  personally 
constitutes  a  meritorioos  defense  thereto,  when 
it  is  sought  to  be  enforced  for  pre-existing  debts 
of  an  insolvent  corporation  of  which  the  son 
was  president. 

4.  There  was  nothing  on  the  face  of  the  note 
itself  to  mislead  one  whose  name  was  inserted 
therein  as  payee,  contrary  to  the  maker's  inten- 
tion, in  believing  that  he  was  the  payee  intend- 
ed, and  so  estop  the  maker  from  asserting  a  de- 
fense thereto. 

Casaody,  G.  J.,  and  Marshall,  J.,  dissenting. 

Appeal  from  Circuit  Court  La  Crosse 
County ;  J,  J.  Fruit,  Judge. 

Action  by  Edward  B.  Smith  against  John 
Willing.  From  a  judgment  for  plaintifr,  de- 
fendant appeals.    Reversed. 

Action  upon  a  judgment  of  the  circuit 
court  for  Cook  county,  111.,  entered  July  24, 
1899,  without  service  of  process,  upon  cogno- 
vit, based  upon  a  certain  writing  In  follow 
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tng  words:  "$2,500.00.  La  Oroase,  Wiscon- 
sin, Sept.  2,  '97.  Four  months  after  date  for 
value  received, — I  promise  to  pay  to  the  or- 
der of  twenty-five  hnndred  dollars,  at  the  of- 
fice of  People's  Bank,  Bloomlngton,  lUlnolB, 
with  Interest  at  7  per  cent  per  annum  until 
paid.  And  to  secure  the  payment  of  said 
amount  I  hereby  authorize,  Irrevocably,  any 
attorney  of  any  Court  of  Record  to  appear 
for  me  in  such  Court,  In  term  time  or  vaca- 
tion, at  any  time  hereafter,  and  confess  a 
Judgment  without  process  in  favor  of  the 
bolder  of  this  Note,  for  such  an  amount  as 
may  be  due  and  also  for  such  an  amount  as 
may  become  due  thereon,  together  with  costs 
and  fifty  dollars  attorney's  fees,  and  to  waive 
and  release  all  errors  which  may  Intervene 
In  any  such  proceedings,  or  In  execution 
thereon,  and  consent  to  immediate  execution 
upon  such  judgment,  hereby  ratifying  and 
confirming  all  that  my  said  attorney  may  do 
by  virtue  thereof.  John  Willing."  That 
note  was  upon  a  printed  form  which,  after 
the  words  "pay  to  the  order  of,"  contained  a 
■ingle  blank  line  terminating  In  the  word 
"dollars";  the  words  "twenty-five  hundred" 
being  written  at  the  extreme  left  of  that  line, 
ao  as  to  leave  no  space  whatever  in  front  of 
them  for  the  name  of  a  payee.  The  plain- 
tiff's attorney,  before  taking  judgment  In  Illi- 
nois, had  interlined  between  the  words  "pay 
to  the  order  of  and  the  words  "twenty-five 
hundred"  the  name  of  Bdward  B.  Smith. 
The  defenses  alleged  were,  first,  that  the 
Judgment  was  taken  irregularly  under  the 
statutes  of  Illinois,  In  that  no  proof  by  affi- 
davit was  made  that  the  defendant  was  liv- 
ing, or  that  some  part  of  the  debt  was  still 
due;  and,  as  counterclaim,  set  up  the  altera- 
tion of  the  note,  without  authority  or  right, 
by  the  insertion  of  the  name  of  Bdward  B. 
Smith,  and  that  Smith  came  into  possession 
of  the  note  fraudulently  and  without  consid- 
ehition.  Judgment  was  prayed  for  dismissal 
of  the  complaint,  and  fbr  injunction  against 
further  enforcement  of  the  Illinois  Judgment 
There  was  evidence  that  the  defendant's 
■on,  L  O.  Willing,  being  engaged  in  mercan- 
tile business  in  Bloomington,  111.,  in  associa- 
tion with  one  Nelson,  as  a  corporati<m,  ap- 
plied to  his  father  for  a  note  to  be  used  at 
the  Bloomington  bank  for  the  purpose  of  ob- 
taining money  to  buy  out  his  partner,  and 
that  accordingly  this  note  was  given  for  that 
purpose  only,  the  son,  L.  O.  Willing,  at  the 
■ame  time  giving  to  his  father  his  own  note 
for  a  like  amount;  that  both  parties  sup- 
posed that  the  note  was  payable  to  the 
Bloomington  bank;  that  a  day  or  two  after- 
ward a  negotiation  took  place  with  the  plain- 
tiff, who  was  a  creditor  for  goods  furnished 
to  said  corporation  to  nearly  the  amount  of 
$2,S00,  whereby  it  was  agreed  that  he  should 
advance,  either  in  money  or  goods,  so  as  to 
bring  the  debt  up  to  $2,600,  should  take  a 
note  from  the  corporation,  and  receive  this 
note  as  collateral.  There  is  dispute  whether 
L.  O.  Willing  participated  in  this  arrang»- 
ment,  or,  as  he  claims,  it  was  made  by  the 


partner  Nelson,  without  his  knowledge  or 
participation,  he  having  reached  the  conclu- 
q^on  that  the  note  was  worthless.  In  the 
fall  of  1898  the  Bloomington  department 
store  failed,  and,  on  application  of  its  assets, 
such  sum  was  received  by  the  plaintiff  as  re- 
duced bis  debt  to  about  $800.  The  trial  court 
found  that  the  note  was  delivered  to  L.  G. 
Willing  by  the  defendant  to  enable  the  for- 
mer to  obtain  credit  for  himself  on  the  same, 
and  refused  a  requested  finding  that  It  was 
delivered  for  the  purpose  of  borrowing  money 
at  the  Bloomington  bank.  He  also  found  the 
delivery  of  the  note  to  the  plaintiff  for  the 
purpose  above  stated,  and  the  alteration 
thereof  at  the  direction  of  the  plaintiff,  and 
concluded  that  there  was  due  the  plaintiff 
from  the  defendant  the  sum  adjudged  by  the 
Illinois  Judgment,  whereupon  Judgment  for 
the  plaintiff  was  rendered,  from  which  the 
defendant  appeals. 

McCoimell  &  Schweizer,  for  appellant 
Benjamin  F.  Bryant,  for  respondent 

DODOB,  J.  (after  stating  the  facts).  The 
parties  seem  not  to  controvert  the  proposi- 
tion that  under  the  law  of  Illinois,  as  under 
that  of  Wlaoonsln,  a  Judgment  entered  upon 
cognovit  under  power  of  attorney,  and  with- 
out service  of  process  or  other  notice  to  the 
defendant,  is  subject  to  review  either  by  di- 
rect attack  on  motion,  by  suit  in  equity,  or 
by  defense  when  the  Judgment  is  made  the 
basis  of  an  action.  Brown  v.  Parker,  28  Wis. 
21;  Lake  v.  Cook,  16  111.  853;  Wyman  v. 
Tonmans,  84  111.  403.  Nor  do  they  disagree 
upon  the  proposition  that  the  Judgment  of 
the  Illinois  court  must  be  accorded  exactly 
the  same  faith  and  credit  by  our  courts  as  It 
would  be  given  by  the  courts  of  Illinois,  by 
virtue  of  the  provisions  of  the  federal  Con- 
stitution. Brown  v.  Parker,  supra.  A  fur- 
ther proposition  as  to  wliich  there  is  and  can 
be  no  dispute  is  that,  however  irregular  may 
have  been  the  procedure  resulting  in  the 
judgment  on  cognovit,  it  will  be  disturbed 
collaterally  only  in  case  of  meritorious  equita- 
ble defense  thereto. .  Brown  v.  Parker,  supra. 

PlalntifTs  principal  contention  is  that  this 
is  a  negotiable  promissory  note  on  either  of 
two  theories:  First,  that,  by  reason  of  the 
provision  in  the  power,  of  attorney  embodied 
in  the  note  that  judgment  may  be  confessed  in 
favor  of  the  holder,  the  silence  of  the  prom- 
issory part  of  the  note  Itself  as  to  a  payee  is 
supplied,  and  the  note  becomes,  by  Its  terms, 
a  note  payable  to  bearer;  secondly,  that 
omission  of  the  name  of  the  payee  is,  in 
practical  effect,  the  leaving  of  a  blank  which 
any  person  having  possession  of  the  note  is 
thereby  impliedly  authorized  to  fill  up;  the 
further  contention  being  that  If  this  is  a 
negotiable  promissory  note,  the  defendant 
has  no  meritorious  defense  based  upon  the 
agreement  at  the  time  it  was  given,  that  it 
should  be  used  only  for  a  special  purpose, 
since  the  very  punmse  of  the  law  merchant 
is  to  give  such  currency  and  certainty  to  ne- 
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gotiable  paper  that  equities  existing  only  be- 
tween the  original  parties  cannot  aHect  sub- 
sequent bona  fide  bolders  for  value.  Toung 
V.  ward,  21  111.  226. 

The  first  ground  on  which  plaintiff  asserts 
negotiability,  we  deem  untenable.  The  part 
of  the  entire  writing  which  seeks  to  express 
the  promise  made  clearly  shows  an  intent 
that  it  be  payable  only  to  some  person  or 
that  person's  order,  and  thus  negatives  intent 
to  make  It  payable  to  whoever  may  happen 
to  acquire  possession,  without  indorsement 
from  the  original  payee.  The  two  concep- 
tions are  antagonistic.  We  cannot  think  the 
mere  authority  to  confess  Judgment  in  favor 
of  the  bolder  sufficient  to  overcome  that 
dear  declaration  in  the  promissory  portion. 
That  would  be  an  entirely  proper  and  en- 
forceable provision  If  some  person  had  been 
in  fact  named  as  payee.  It  surely  would  not 
then  suffice  to  transform  the  note  into  one 
payable  by  its  terms  to  bearer.  National 
Exeh.  Bank  v.  Wiley,  25  Sup.  Ct  70,  49  L. 
E]d.  —  We  cannot  avoid  the  conclusion 
that  tbe  paper  on  its  face  shows  that  a  payee 
was  Intended  to  be  named,  but  by  mistake 
was  not  named.  That  this  was  the  intent  is 
confirmed  by  the  evidence,  which  shows  clear- 
ly that  both  parties  to  the  making  of  the 
Instrument  Intended  to  make  it  payable  to 
the  order  of  the  People's  Bank  of  Blooming- 
ton,  and  supposed  they  bad  done  so.  A 
promise  to  pay,-  other  than  to  bearer,  which 
is  not  certain  as  to  tli<»  payee.  Is  not  nego- 
tiable, with  certain  well-defined  conventional 
exceptions  not  'at  all  applicable  here.  Mc- 
intosh V.  Lytle,  2C  Minn.  336,  3  N.  W.  983; 
Alexander  v.  Thompson,  42  Minn.  498,  44  N. 
W.  534;  Brown  v.  Oilman,  13  Mass.  158.  No 
evidence  of  any  different  rule  In  Illinois  was 
Introduced;  hence  presumption  of  identity 
arises.  Slaughter  v.  Bernards,  88  Wis.  Ill, 
59  N.  W.  576. 

The  next  contention  rests  upon  a  perfectly 
well-established  rule,  that  the  delivery  of  a 
negotiable  instrument  containing  a  blank 
space  for  any  of  the  material  elements  there- 
of implies  authority  to  fill  up  such  blank  in 
the  bands  of  any  one  to  whom  It  may  come. 
Snyder  v.  Van  Doren,  46  Wis.  602,  1  N.  W. 
285,  32  Am.  Itep.  739;  Johnston  Harvester 
Co.  V.  McLean,  57  Wis.  258,  15  N.  W.  177, 
46  Am.  Rep.  39;  Johnson  v.  Weed  &  Oumaer 
Mfg.  Co.,  103  Wis.  291,  295,  79  N.  W.  236; 
Angle  V.  N.  W.  I.  Co.,  92  U.  S.  330,  23  L.  Ed. 
556;  Dinsmore  v.  Duncan,  57  N.  Y.  573,  15 
Am.  Rep.  534.  This  rule  is  based  on  implied 
agreement  with  any  one  who  may  become 
the  owner,  and  is  not  to  be  confused  in  prin- 
ciple or  application  with  those  cases,  some  of 
which  are  cited  above,  where  an  Incomplete 
instrument  is  delivered  to  one,  not  as  payee, 
but  as  agent,  with  authority  to  make  it  com- 
plete, and  where  the  agent  exceeds  his  au- 
thority; for  the  insertion  of  plaintiff's  name 
in  this  paper  was  not  made  by  defendant's 
npent.  but  by  plaintiff  himself,  under  his 
claimed  rights  as  owner.  This  implied  au- 
thority depends,  however,  on  the  very  exist- 


ence of  a  blank.  There  is  no  right  In  the 
lioldor  of  a  contract,  negotiable  or  otherwise, 
to  rewrite  It  or  insert  omitted  provisions,  ex- 
cept where  the  signer,  by  leaving  a  blank, 
obviously  delivers  it  with  such  Intention.  In 
tbe  Instrument  before  us  there  was  no  blank; 
the  writing  Joined  to  tbe  printed  portion 
without  physical  break  or  separation.  True, 
there  was  an  hiatus  in  sense,  but  that  does 
not  carry  with  It  any  authority  to  supply  the 
missing  term. 

We  must  therefore  reach  tbe  conclusion 
that  tbis  Instrument  is  not  negotiable. 
Whether  it  Is  absolutely  void  as  a  contract, 
either  originally,  because  containing  no  prom- 
ise to  pay  to  any  one,  or  subsequently,  be- 
cause of  illegal  alteration  by  plaintiff,  for 
both  which  contentions  there  is  authority, 
we  need  not  decide.  Being  nonnegotiable. 
the  plaintiff  could  gain  none  of  those  tech- 
nical protections  or  advantages  which  run 
with  that  class  of  contracts.  He  can,  at 
most,  rely  on  equitable  doctrines  of  estoppel, 
if  be  was  misled  to  his  hurt  by  defendant's 
act  Defendant,  of  course,  bad  a  perfect 
right  to  make  bis  own  contract  He  had  the 
right  to  say  he  would  be  liable  to  the  Bloom- 
ington  bank  for  money  to  be  loaned  to  his 
sou,  personally,  and  to  refuse  to  become  lia- 
ble for  pre-existing  debts  of  the  corporation 
of  which  his  son  was  president  He  did 
agree  to  the  former,  and  not  to  the  latter, 
to  which,  however,  the  Judgment  subjects 
him,  obviously  to  bis  Injury,  for  the  corpo- 
ration is  bankrupt  and  out  of  existence,  and 
he  can  have  no  hope  of  reimbursement  from 
it  His  defense,  therefore,  to  the  liability 
asserted  is  not  technical,  but  meritorious  and 
equitable.  It  Is  that  he  never  agreed  to  as- 
sume it 

Notwithstanding  all  this,  however,  he 
might  still  be  equitably  estopped  to  deny  lia- 
bility If  plaintiff  had  been  induced  to  change 
his  position  in  reliance  upon  acts  of  defeol- 
ant  which  the  latter  Intended  to  have  such 
effect  or  ought  reasonably  to  have  anticipat- 
ed would  do  so.  OoTe  y.  White,  20  Wis.  425. 
487;  Anderson  v.  Cobom,  27  Wis.  558,  566; 
Kingman  v.  Graham,  51  Wis.  232;  SImonsen 
V.  Stachlewlcz,  82  Wis.  338,  62  N.  W.  310: 
Brothers  v.  Bank,  84  Wis.  381,  397,  54  N.  W. 
786,  36  Am.  St.  Rep.  932:  Mygatt  t.  Tarbell. 
85  Wis.  457,  467,  65  N.  W.  1031;  Lolzeaui  v. 
Premder  (decided  Nov.  15,  1904)  101  N.  W. 
423.  The  plaintiff  does  not  claim  that  there 
was  any  express  representation  to  him  by  L.. 
G.  Willing  that  defendant  had  given  any  au- 
thority to  use  the  note  as  collateral  to  the 
corporation's  debts;  hence,  if  misled  at  all, 
such  misleading  must  have  been  by  the  in- 
strument itself.  He  testifies,  however,  that 
at  the  time  of  taking  the  note  he  did  not  ob- 
serve the  absence  of  any  payee's  name; 
hence,  so  far  as  he  knew,  it  might  have  been 
payable  expressly  to  some  third  person;  so 
that  on  no  theory  could  he  reasonably  expect 
to  get  any  title  to  It  without  such  payee's  In- 
dorsement Such  negligence  would  seem  to 
preclude  him  from  any  right  to  invoke  estop- 
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pel;  It  Is  not  reliance  upon  any  act  of  de- 
lendant.  Pier  v.  BuUis,  48  Wis.  429,  434,  4 
X.  W.  381;  Kingman  ▼.  Graham,  supra; 
Trenton  Banking  Co.  v.  Duncan,  86  N.  X.  221. 
Independently  of  this,  however,  we  cannot 
discover  anything  in  the  note  Itself  to  justify 
him  In  supposing  It  was  Intended  for  him. 
As  already  stated.  It  showed  on  Its  face  an 
intent  by  defendant  to  become  bound  to  some 
person  or  that  person's  order.  He  did  not 
assume  that  L.  G.  Willing  was  the  person, 
for  he  did  not  require  him  to  indorse.  If  he 
assumed  that  from  the  omission  to  name  a 
payee  there  resulted  a  right  In  any  holder  to 
insert  his  own  name,  then  be  made  a  mistake 
of  law;  but  surely  defendant  cannot  be  char- 
ged with  duty  to  anticipate  such  a  mistake. 
He  had  the  right  to  expect  that  any  one  deal- 
ing with  the  paper  Voold  act  In  recognition 
of  eetabUsbed  rules  of  law.  Loizeaux  v. 
li^emder,  supra.  If,  however,  plaintiff  bad 
Inferred,  as  be  must  If  he  read  the  paper, 
that  there  was  a  mere  omission,  that  some 
one  was  intended  to  be  named  as  payee,  and 
that  to  complete  the  Instrument  that  per- 
son's name  must  be  added,  he  certainly  was 
put  upon  inquiry  to  ascertain  that  person. 
There  was  nothing  to  warrant  him  in  believ- 
ing that  he,  of  all  the  world,  was  the  one. 

The  legal  principles  above  announced,  ap- 
plied to  the  undisputed  facts  that  the  only 
contract  made  by  defendant  and  attempted 
to  be  expressed  by  the  so-called  "note"  was 
merely  to  be  liable  to  the  Bloomington  bank, 
or  Its  order,  and  only  for  money  to  be  loan- 
ed L.  G.  Willing  personally,  result  In  the 
conclusion  that  defendant  never  became  lia- 
ble at  all  to  the  plaintiff,  and  therefore  Is 
entitled  to  Judgment  denying  plaintiff  any  re- 
covery, and  enjoining  any  further  attempted 
enforcement  of  the  Judgment  entered  In  Il- 
linois upon  cognovit. 

Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  Judgment  in  accord- 
ance with  the  prayer  of  the  answer  and  coun- 
terclaim. 

CASSODAT,  C.  J.  (dissenting).  The  de- 
fendant's signature  to  the  written  instru- 
ment In  question  Is  undisputed.  At  the  time 
of  signing  that  instrument,  the  defendant  re- 
ceived from  bis  son  his  note  for  the  same 
amount — $2,500.  The  son  resided  at  Bloom- 
ington, 111.'  He  was  president  of  the  cor- 
poration mentioned  In  the  opinion  of  the 
court,  and  testified  that  his  father  gave  him 
the  paper  to  see  if  he  could  get  money  on 
it  from  the  People's  Bank  of  Bloomington, 
and,  among  other  things,  said:  "I  bad  no 
arrangement  at  all  with  my  father  concern- 
ing getting  money  on  this  paper,  only  I  gave 
him  another  note  In  place  of  It.  I  was  In- 
tending to  use  the  money  I  was  to  get  at 
the  bank  to  buy  the  shares  of  my  former 
partner."  The  defendant  testified  to  noth- 
ing to  the  contrary.  The  Instrument  In 
question,  therefore,  was  based  upon  a  good 
consideration,  being  a  note  of  equal  amount. 


It  was  given  for  the  very  purpose  of  raising 
money  to  aid  the  son  In  the  business  of  the 
corporation — ^buying  out  his  partner's  stock. 
The  attorney  who  appeared  In  the  case  In 
behalf  of  the  defendant  was  expressly  au- 
thorized to  appear  for  him  and  confess  Judg- 
ment without  process.  Certainly  the  Illinois 
court  had  Jurisdiction  over  the  defendant 
and  the  subject-matter  in  entering  Judgment 
against  the  defendant  That  Judgment  Is 
entitled  to  full  faith  and  credit,  and  to  the 
same  validity  and  ^ect  In  tills  state  that  it 
had  In  Illinois.  Section  1,  art  4,  Const  U. 
S.;  Mills  y.  Duryee,  7  Cranch,  481,  8  L.  Ed. 
411;  Hampton  v.  McConnel,  3  Wheat  234, 
4  L.  Ed.  378;  Sanborn  v.  Perry,  86  Wis.  361, 
306,  56  N.  W.  337,  and  cases  there  cited: 
Frame  v.  Thormann,  102  Wis.  653,  669,  79 
N„  W.  39;  8.  c.  176  V.  S.  350,  20  Sup.  Ot 
446^  44  L.  Ed.  500.  Such  full  faith  and 
credit  in  my  Judgment  precludes  a  col- 
lateral attack,  in  the  coiut  of  another  state, 
based  upon  mere  irregularities  and  errors 
not  going  to  the  Jurisdiction  of  the  court 
rendering  the  Judgment,  nor  to  the  consid- 
eration upon  which  the  Judgment  is  based. 
The  power  of  a  court  to  set  aside  its  own 
Judgments  for  irregularities  or  errors,  within 
a  limited  time,  may  be  conceded,  but  the 
power  of  other  courts — ^not  appellant — is 
limited  to  matters  of  Jurisdiction  and  sub- 
stantial rights.  Whether  the  Instrument 
was  used  to  raise  'money  from  the  People's 
Bank  of  Bloomington,  or  otherwise  used  by 
the  son  to  help  out  the  corporation  of  which 
he  was  the  president,  or  to  buy  out  his  part- 
ner, was  of  no  material  consequence  to  the 
defendant;  and  the  son  is  not  here  complain- 
ing. The  liability  of  the  defendant  does  not 
depend  upon  the  negotiability  of  the  Instru- 
ment, but  upon  whether  there  was  a  ^ood 
and  valid  consideration  for  his  promise  to 
pay.  Equity  regards  substance,  not  form. 
The  defendant  executed  and  delivered  the 
instrument  in  consideration  of  his  son's  note 
for  the  same  amount,  and  without  any  fraud 
being  practiced  upon  him.  To  my  mind, 
there  is  a  failure  to  present  any  meritorious 
defense  such  as  could  be  established  in  a 
court  of  Illinois,  outside  of  the  one  in  which 
the  Judgment  was  rendered.  Atkinson  v. 
Foster,  134  III.  472,  25  N.  E  .W8;  Hempstead 
V.  Humphrey,  38  111.  90;  Hansen  v.  Schleslng- 
er,  125  111.  230,  17  N.  E.  718:  Bnrch  v.  West 
134  111.  258,  25  N.  E.  mS:  Farwell  v.  Huston, 
151  111.  239,  37  N.  E.  804,  42  Am.  St  Kep. 
237;  Blake  v.  The  State  Bauk  of  Preeport 
178  111.  182,  52  N.  B.  957. 

MARSHALL,  J.  (dissenting).  I  cannot 
concur  in  the  decision  in  this  case.  It  seems 
that  my  Brethren  have  overlooked  two  im- 
portant matters,  either  of  which  properly  ap- 
plied would  have  led  to  a  different  result 
I  will  state  them  briefly. 

In  Illinois  where  the  Judgment  sought  to 
be  enforced  was  entered  the  doctrine  does 
not  prevail  that  there  must  be  a  certain 
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payee  mentioned  In  a  paper  as  an  essential 
to  Its  being  a  promissory  note,  or  that  tliere 
must  be  a  blank  in  sucb  paper  suggesting' 
authority  to  the  holder  to  fill  up  the  same  by 
writing  In  the  name  of  a  payee,  and  that 
the  filling  up  of  the  blank  is  a  condition 
precedent  to  the  instruments  being  treated 
as  a  promissory  note.  A  writing  worded 
thus:  "Good  for  60  cents.  H.  C.  Meyers, 
Sut."— in  Weston  et  al.  v.  Myers,  33  111.  424. 
was  held  to  be  a  good  promissory  note,  en- 
forceable by  the  holder  without  the  addition 
of  any  words  thereto,  although  the  holder 
might.  If  he  saw  fit,  have  written  after  the 
word  "cents"  "payable  to  the  order  of  my- 
self." The  doctrine  that  a  note  complete  In 
form,  except  as  to  the  name  of  the  payee,  a 
blank  being  left  therein  therefor,  suggesting 
authority  to  the  holder  to  properly  fill  the 
same,  was,  In  effect,  said  to  be  applicable  to 
any  paper  Indicating  clearly  Intention  by  the 
maker  to  execute  a  negotiable  promissory 
note.  That  Is  recognized  by  text-writers  to 
be  somewhat  out  of  harmony  with  the  gen- 
eral rule.  Randolph  on  Commercial  Paper, 
8  167  (2d  Ed.).  However,  It  being  the  law 
of  Illinois  It  seems  that  thie  instrument  In 
question  would  be  regarded  there  as  a  good 
negotiable  promissory  note  In  the  hands  of 
any  holder  for  value,  and  that  the  familiar 
doctrine  referred  to  by  my  Brethren  per- 
mitting the  Impeachment  upon  equitable 
grounds  of  a  judgment  entered  by  confes- 
sion upon  an  attempt  being  made  to  enforce 
the  same  does  not  apply.  It  could  not  be 
successfully  Invoked  In  the  courts  of  Illi- 
nois, and  It  Is  conceded  that  such  being  the 
case  it  cannot  properly  be  so  Invoked  here. 
My  Brethren  considered  the  rights  of  the 
parties  only  from  the  standpoint  of  the  or- 
dinary relations  existing  between  the  maker 
and  a  bona  fide  holder  by  Indorsement  of  a 
negotiable  promissory  note,  as  If  the  holder 
of  such  a  note,  or  a  mere  assignee  for  value 
of  a  contract  to  pay  money,  could  not  under 
any  circumstances  be  safe  from  defenses 
possessed  by  the  payor  against  the  original 
imyee.  No  time  need  be  spent.  It  seems, 
demonstrating  that  upon  principle  and  au- 
thority such  holder  may  by  the  law  of  es- 
toppel In  pals.  In  some  circumstances,  be 
safe  against  such  defenses.  Wl^gln  v.  Dam- 
rell,  4  N.  H.  60;  Bradford  v.  Williams,  91 
N.  C.  7.  If  a  person  puts  another  In  posses- 
sion of  a  chose  in  action  under  such  circum- 
stances as  to  suggest  to  others  that  it  Is 
free  from  any  defense  In  such  person's  be- 
half, he  cannot  change  that  apparent  situa- 
tion to  the  prejudice  of  a  third  party  dealing 
therewith  in' the  exercise  of  ordinary  care. 
That  is  the  effect  of  the  cases  cited.  The 
prtnclple  requires  no  discussion  to  demon- 
strate its  correctness.  It  applies  to  this  case 
in  my  judgment.  In  any  view  that  can  be 
taken  thereof,  appellant,  in  effect,  held  out 
bis  son  to  I>e  the  owner  of  a  defective  promis- 
sory note  and  the  possessor  of  an  equitable 
right  to  its  reformation  and  of  authority  to 


transfer  the  defective  Instrument  with  sodi 
Incidental  right  Therefore  as  to  one  who 
parted  with  value  relying  upon  such  appear^ 
ances,  he  Is  estopped  from  changing  his  ap- 
parent position  to  that  one's  prejudice.  Ap- 
pellant's secret  agreement  with  his  son  as 
to  the  use  to  be  made  of  the  note  cannot 
properly  be  regarded  as  the  foundation  of 
an  equity  superior  to  that  possessed-  by  tlie 
purchaser  from  the  son  who  acted  with  due 
care  and  In  good  faith,  relying  upon  ap- 
pearances for  which  appellant  was  respon- 
sible. 


WALLS  V.  CDNNINQHAM. 
(Supreme  Court  of  Wisconsin.    Dec.  18,  1904.) 

FENC»»— nUTT   TO    KBJCCT— PENAITT    FOB    VAXL- 

VBX — BOUNDABIES— STBEAMS  OF 

WATER— PBK8U1CPTI0N. 

1.  There  Is  a  preaamption,  which  it  requires 
dear  evidence  to  rebut,  that  the  owner  of  the 
bank  of  a  stream  owns  the  bed  thereof  to  its 
thread,  subject  to  public  rights. 

2.  Mere  evidence  of  the  conveyance  of  all  of 
a  certain  tract  of  land  on  a  specified  side  or 
hank  of  a  stream,  or  of  land  eiving  the  meander 
line  of  the  stream  as  a  boundary,  is  insufficient 
to  rebut  the  presumption  that  the  owner  of  the 
bank  owns  the  bed  to  its  thread. 

3.  Rev.  St  1898,  }  1891,  requires  adjoining 
landowners  to  maintain  division  fences,  and  pro- 
vides that  one  who  does  not  comply  therewith 
shall  not  be  entitled  to  damages  for  any  trei- 
pass  which  such  maintenance  u  designed  to  pre- 
vent Section  1395  provides  that  where  the 
division  line  is  a  river,  either  owner  may  apply 
to  fence  viewers,  who  shall  determine  how  the 
fence  shall  be  built,  and  the  time  within  which 
each  owner  shall  build  his  share.  Held,  that 
the  erection  of  a  division  fence  or  proceedings 
before  the  viewers  by  a  landowner  are  a  con- 
dition precedent  to  his  right  to  recover  damages 
for  a  trespass  by  an  adjoining  owner's  cattle. 

Appeal  from  Circuit  Court,  Richland  Coun- 
ty; George  Clementaon,  Judge. 

Action  by  Gardner  Walls  against  M.  EL  B. 
Cunningham.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Action  by  one  of  two  adjoining  landowners 
to  recover  of  the  other  some  cattle  belonging 
to  the  former,  which  the  latter  had  distrain- 
ed while  trespassing  on  his  land,  they  having 
escaped  from  the  land  of  such  other  to  that 
of  his  at  a  point  where  there  was  no  division 
fence. 

Plaintiff's  right  to  recover  turned  on 
whether  the  statutes  on  the  subject  of  divi- 
sion fences  applied  to  such  a  sitnation  as  the 
division  line  in  question. 

The  case  was  tried  by  the  court  It  was 
admitted,  or  the  evidence  established  these 
facts:  Plaintiffs  land  Is  described  as  "all 
the  south  half  of  the  southwest  quarter  ot 
section  three  lying  on  the  west  bank  of  Pine 
river,  and  all  of  the  southwest  quarter  of  the 
southeast  quarter  of  section  three  which  lies 
west  of  Pine  river.  Also  commencing  at  the 
northwest  comer  of  section  ten,  thence  east 
to  pine  river,  thence  down  the  west  bank  of 
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Bald  river  to  fbe  sontta  line  of  the  north  half 
of  the  northwest  quarter  of  said  section, 
township  eleven,  range  one,  east.  In  Richland 
county."  Defendant's  land  Is  situated  oppo- 
site plaintiff's  and  is  described  thus:  "Com- 
mencing on  the  southwest  comer  of  lot  one 
In  fractional  block  three  in  the  village  of 
Rockbridge,  thence  running  west  to  the  chan- 
nel of  Pine  river,  thence  up  said  channel 
north  to  the  Austin  branch;  thence  up  said 
branch  to  the  centre  of  Pine  river  road ; 
thence  southeast  In  the  center  of  said  road, 
&c.,  subject  to  flowage  of  said  lands  by  rea- 
son of  the  mlUdam  at  such  height  as  was  es- 
tablished when  the  mill  at  Rockbridge  was 
running  at  full  head,  not  exceeding  eight  feet 
at  the  dam  at  an  ordinary  stage  of  water." 
The  mill  was  practically  in  ruins  and  the 
dam  ceased  to  exist  some  years  before 
the  date  of  the  alleged  trespass.  The  lands 
were  used  by  the  respective  parties  for  farm- 
ing purposes.  No  proceedings  were  ever 
taken  by  either  for  the  establishment  of  the 
line  for  a  division  fence  between  their  hold- 
ings, and  a  partition  of  such  line.  Each 
holding  was  Inclosed  on  all  sides,  except 
along  the  river.  The  owners  had  used  their 
lands  in  that  condition  for  some  years.  The 
plaintiff's  cattle  escaped  from  his  pasture  to 
that  of  the  defendant  on  the  opposite  side  of 
he  river,  where  they  were  taken  up  by  the 
latter.  Cattle  had  been  accustomed  to  pass 
back  and  forth  from  one  pasture  to  the  other 
in  the  same  manner.  In  case  of  a  restora- 
tion of  the  dam  the  back  water  therefrom 
would  cover  a  considerable  part  of  defend- 
ant's land.  The  maintenance  of  the  fence 
along  the  bank  of  the  river  would  be  a  mat- 
ter of  considerable  difficulty  because  of  the 
banks  being  so  low  that  the  fence  would  be 
at  times  submerged  and  destroyed. 

The  decision  was  to  this  effect:  The  lands 
of  the  parties  are  adjoining  lands  within  the 
meaning  of  section  1883,  Rev.  St  Wis.  1898. 
The  word  "river"  in  section  1895  of  such  stat- 
utes includes  Pine  river.  No  proceedings 
were  taken  under  such  statutes  and  no  deci- 
sion of  fence  reviewers  obtained  as  to  where 
the  partition  fence  should  be  built  between 
the  holdings  of  the  parties,  or  that  such  a 
fence  was  Impracticable,  therefore  the  es- 
cape of  cattle  belonging  to  one  owner  across 
the  division  line  between  his  land  and  his 
neighbor's  to  the  laud  of  the  latter,  gave  to 
such  nelglibor  no  right  of  action  for  trespass. 
Pursuant  thereto  Judgment  was  rendered  for 
the  plaintiff  and  defendant  appealed. 

F.  W.  Bumham,  for  appellant  Richmond 
A  Lincoln,  for  respondent 

MARSHALL,  3.  (after  stating  the  facts). 
The  first  proposition  presented,  though  It  Is 
not  distinctly  stated,  is  that  the  finding  that 
the  lands  of  the  parties  were  adjoining  lands 
within  the  statutes  on  the  subject  of  division 
fences,  iB  wrong.  Authority  is  cited  to  show 
tbat  one  deemed  to  be  the  owner  of  the  bed 


of  a  navigable  stream  to  the  center  line  there- 
of on  one  side  as  incident  to  ownership  of  the 
shore  on  that  side,  may  convey  the  bank  so 
as  to  sever  title  thereto  from  the  bed,  putting 
the  ownership  of  the  latter  in  one  and  of  the 
former  in  another.  Norcroas  t.  Griffiths  et 
al..  66  Wis.  599,  27  N.  W.  806,  56  Am.  R^. 
642.  The  principle  contended  for  is  sound, 
but  the  evidence  here  supports  the  trial 
court's  view  that  no  such  severance  was  ac- 
complished. The  owner  of  the  bank  of  a 
stream  presumably  owns  the  bed  thereof  to 
the  thread  of  such  stream  subject  to  public 
rights.  Some  clear  evidence  to  the  contrary 
in  any  case  is  necessary  to  rebut  that  pre- 
sumption. Mere  evidence  of  the  conveyance 
of  all  of  a  certoln  tract  of  land  on  the  speci- 
fied side  or  bank  of  a  stream,  or  of  land  giv- 
ing the  meander  line  of  a  stream  aa  a  bounA- 
ary,  is  not  sufficient,  as  Is  clearly  indicated 
in  Norcross  v.  QMffiths  et  al.,  supra.  There- 
the  evidence  was  much  stronger  in  favor  of 
the  claim  that  the  water's  edge,  and  not  the 
center  of  the  stream,  was  the  boundary  line 
than  in  this  case,  and  yet  the  latter  was  held 
to  be  the  true  boundary.  The  land  was  de- 
scribed by  metes  and  bounds.  The  river  was' 
not  mentioned.  The  proof  showed  that  the 
boundary  on  the  side  towards  the  river  in- 
cluded the  whole  of  the  bank.  The  claim 
was  made  that  since  It  was  competent  to 
convey  the  bank  separate  from  the  bed  of  the 
stream,  the  stream  was  not  mentioned  and 
no  specific  boundary  was  given  other  than 
one  coinciding  with  the  ordinary  water's 
edge,  it  should  be  held  that  the  parties  did 
not  Intend  the  description  to  include  land 
reaching  further  than  such  line.  The  court 
decided  that  the  clrcumstanceB  were  not  suf- 
ficient to  rebut  the  presumption  heretofore 
mentioned. 

It  being  conceded,  or  established  by  evi- 
dence, that  the  lands  in  question  were  occu- 
pied and  used  by  the  respective  owners  and 
were  adjoining  lands  withJn  the  meaning  of 
the  stetutes  as  to  division  fences  there  was 
no  escape  from  the  conclusion  arrived  at 
that  compliance  with  such  statutes  was  a 
condition  precedent  to  damages  for  a  tres- 
pass, such  as  the  defendant  sought  to  redress 
by  distraining  the  cattle.  Such  is  the  obvi- 
ous effect  of  the  statutes  as  ruled  In  Roach 
V.  Lawrence,  56  Wis.  478,  14  N.  W.  595.  Sec- 
tion 1891  makes  the  maintenance  of  division 
fences  in  such  a  case  obligatory  and  provides 
that  a  landowner  who  does  not  comply 
therewith  shall  not  be  entitled  to  damages 
for  any  trespass,  which  such  maintenance  is 
designed  to  prevent.  Section  1395  applies  to 
a  case  where  the  division  line  is  the  thread 
of  a  river  and  it  is  impracticable  to  maintain- 
a  fence  thereon.  It  provides  that  when  the 
boundary  line  Is  a  river,  which  of  itself  Is 
not  a  sufficient  fence,  and  It  Is  Impracticable, 
without  unreasonable  expense,  for  a  fence  to 
be  built  on  the  division  line,  and  either  own- 
er or  occupant  shall  refuse  to  join  in  making 
a  partition  fence  on  either  side  thereof,  or 
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tbey  disagree  respecting  the  same,  either 
"may  apply  to  two  more  fence  viewers  of  the 
town,  who,  after  giving  notice  as  provided  in 
section  1393,  shall  proceed  to  view  such  river ; 
*  *  *  and  If  they  shall  determine  that  the 
same  is  not  a  sufficient  fence  and  that  it  is 
impracticable,  without  unreasonable  expense, 
to  build  a  fence  on  the  true  boundary  line 
they  shall,  in  writing  under  their  hands,  de- 
termine how  or  on  which  side  thereof  the 
fence  shall  be  built  or  whether  partly  on  one 
side  and  partly  on  the  other,  and  assign  to 
each  owner  or  occupant  his  share  thereof  and 
the  time  within  which  the  respective  parties 
shall  build  the  same,  and  file  such  determina- 
tion in  the  office  of  the  town  cleric,  who  shall 
record  the  same.  *  *  *  If  said  fence 
viewers  shall  determine  that  it  is  impracti- 
cable, either  from  the  formation  of  the  banks 
of  such  river,  •  *  ♦  or  from  any  other 
cause,  to  maintain  any  fence  along  or  near 
said  boundary  line  they  shall  give  written 
notice  to  the  parties  of  such  determination." 
The  Judgment  is  affirmed. 


IX)WB  V.  RING. 
(Supreme  Court  of  Wisconsin.    Dee.  18,  1904.) 

COaPORATIONS — COMPENSATION  OF  OrFICEBS— 
SUBMISSION  OF  ISSUES— CKBTAINTT  OF  AK- 
SWEB  —  INTEBESr— EXCEPTIONS  TO  IN8TBUC- 
TIONS. 

1.  The  president  of  a  corporation  cannot  sue 
on  an  implied  contract  to  enforce  a  claim  for 
services  as  such  officer,  where  be  Is  a  stock- 
holder or  director. 

2.  Evidence  that  the  president  of  a  banking 
corporation  had  interviews  with  individual  mem- 
bers of  tlie  board  of  directors,  in  which  he  claim- 
ed compensation  for  services  as  president,  and 
that  at  one  meeting  of  the  board  he  called  at- 
tention to  his  claim  for  such  compensation,  but 
no  action  was  taken  by  the  board,  is  not  suffi- 
cient on  which  to  submit  to  the  jury  the  ques- 
tion :  "Was  there  a  contract,  express  or  im- 
plied, between  [the  president]  and  the  bank, 
that  he  should  recover  a  salary  from  the  bank 
as  president?*' 

3.  In  an  action  involving  the  question  wheth- 
er the  pre.sident  of  a  bank  was  entitled  to  com- 
pensation, thp  question  for  special  verdict  was 
submitted:  Was  there  a  contract,  "express  or 
implied,"  for  such  compensation?  to  wjjich  the 
jury  answered,  "Yes."  Held,  that  the  answer 
not  only  left  it  uncertain  whether  the  jury 
found  there  was  an  express  or  an  implied  con- 
tract, but  whether  the  jury  agreed  that  either 
contract  was  made. 

4.  Interest  on  a  claim  for  services  rendered 
does  not  commence  to  run  until  a  demand  has 
been  made  for  payment 

5.  A  i^eneral  exception  taken  to  portions  of 
instructions  including  two  or  more  distinct  prop- 
ositions does  not  present  any  guestiona  for  re- 
view. 

Appeal  from  Circuit  Court,  La  Crosse 
County;   J.  J.  Fruit,  Judge. 

Action  by  Jesse  Lowe  against  Merritt  O. 
Ring.  From  a  judgment  for  defendant, 
plaintur  appeals.    Reversed. 

This  action  was  brought  to  recover  on  sev- 
eral promissory  notes,  which  were  executed 

f  4.  See  Interest,  vol.  29,  Cent.  Die.  H  96,  106. 


by  the  defendant  to  the  Clark  County  Bank, 
and  assigned  by  it  to  the  plaintiff,  who 
now  claims  to  own  them.  Upon  the  trial  the 
plaintiff  claimed  the  right  to  recover  on 
these  two  notes.  The  court  awarded  Judg- 
ment in  his  favor  because  the  testimou.v 
showed  without  dispute  that  be  was  enti- 
tled to  recover  thereon.  No  complaint  is 
made  of  tills  ruling.  The  defendant  al- 
leged a  number  of  counterclaims  as  offsets 
to  any  amount  of  the  plaintiff's  claim.  The 
case  has  beeli  before  this  court  on  two  for- 
mer appeals,  and  the  decisions  of  this  court 
are  reported  In  106  Wis.  647,  82  N.  W.  571, 
and  116  Wis.  575,  92  N.  W.  238.  The  plead- 
ings and  material  facts  of  the  case  are  set 
forth  in  the  report  of  these  former  appeals, 
I  and  need  not  be  repeated  in  detail.  Upon 
this  trial,  which  resulted  In  a  judgment  in 
defendant's  favor,  the  Jury  found  that  plain- 
tiff was  entitled  to  recover  imder  his  com- 
plaint the  amount  due  him  on  the  two  notes, 
with  interest,  in  all  $3,563.30,  and  that  de- 
fendant was  entitled  to  recover  on  his  conn- 
terclaims  the  following  amounts:  For  at- 
torney's services  in  collecting  the  Klrkland 
note,  $225;  for  like  services  in  the  Christie 
case,  before  the  dissolution  of  the  partner- 
ship with  Toumans,  $878,  and  after  such 
dissolution,  $67;  in  the  Frank  W.  Archer 
case,  $135;  In  the  case  of  Mrs.  S.  B.  Hewell, 
$195.60;  as  administrator  of  the  estate  of 
Levi  Archer,  $330  (reduced  by  the  court  to 
$300);  In  the  case  of  Hill  and  Klnsey  v. 
Archer,  $149;  and  compensation  by  way  of 
salary  as  president  of  the  bank,  $1,675.  The 
Jury  also  found  that  any  of  these  amounts 
originally  due  the  firm  of  Ring  &  Youmans 
had  been  assigned  to  the  defendant  and 
that  be  was  the  sole  owner.  Each  finding,  in 
answer  to  the  questions  of  the  special  ver- 
dict pertaining  to  the  foregoing  counter- 
claims, is  the  amount  due  for  services,  with 
interest  added.  It  was  claimed  that  all  of 
these  amounts  were  due  defendant  from  the 
bank  after  the  notes  matured,  and  before  It 
assigned  them  to  plaintiff,  and  that  they  con- 
stituted set-offs  against  any  amount  due  on 
them.  The  issues  on  these  counterclaims 
were  submitted  to  the  Jury  by  special  ver- 
dict, requesting  them  to  find  upon  each  claim 
whether  there  was  a  contract,  "express  or 
implied,"  between  the  bank  and  defendant  or 
Ring  &  Youmans,  his  assigns,  which  pro- 
vided that  he  (or  they)  should  receive  com- 
pensation from  the  bank  for  the  services 
rendered  in  the  matters  covered  by  the  va- 
rious counterclaims.  The  plaintiff  request- 
ed certain  instructions,  which  were  refused, 
except  in  so  far  as  covered  by  the  instruc- 
tions £:iven  by  the  court  There  was  a  mo- 
tion by  plaintiff  to  strike  out  the  affirmative 
answers  of  the  Jury  to  questions  Nos.  13,  14, 
and  15,  and  that  the  court  answer  them  In 
the  negative,  and  to  set  aside  the  verdict,  and 
for  a  new  trial,  upon  the  grounds  that  the 
verdict  was  contrary  to  the  law  and  the 
evidence,  and  for  errors  committed  in   the 
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instructloiia  given.  These  motions  were  de- 
nied. Judgment  was  entered  dismissing  the 
complaint  Tbls  is  on  appeal  from  sacli 
Judgment. 

L.  M.  Stardevant  (Chas.  F.  Grow  and  R. 
H.  Bashford,  of  counsel),  for  appellant.  S. 
M.  Marsb  (James  Wlckbam,  of  counsel),  for 
respondent. 

SIEBBGKER,  Jl  (after  stating  the  facts). 
Numerous  errors  are  assigned  and  nrged 
upon  our  attention.  One  of  the  grounds 
assigned  as  error  pertains  to  defendant's 
light  to  recover  compensation  for  services 
rendered  as  president  of  the  bank.  The  is- 
sues upon  this  claim  were  submitted  to  the 
Jury  for  determination  by  questions  Nob. 
19  and  20  in  the  special  verdict  Question 
19  was  as  follows:  "Was  there  a  contract, 
express  or  implied,  ■  between  Ring  and  the 
bank,  that  Ring  should  receive  a  salary  from 
the  bank  as  president?"  This  question  the 
Jury  answered  in  the  affirmative.  It  is  con- 
tended that  the  proof  bearing  on  this  issue 
Is  materially  different  upon  this  trial  from 
that  upon  the  former  trial,  wherein  this 
court  held  that  there  was  testimony  from 
-which  a  Jury  might  infer  an  express  con- 
tract between  defendant  and  the  bank, 
•whereby  it  agreed  to  pay  the  defendant  a 
salary  for  his  services  as  president  of  the 
bank.  After  a  painstaking  examination  of 
the  evidence  of  both  trials,  in  so  far  as  it 
Is  before  us,  we  find  that  there  is  a  material 
difference  upon  this  question.  On  the  for- 
mer trial  there  was  evidence  tending  to  show 
that  the  defendant  at  a  meeting  of  the  board 
of  directors  demanded  that  he  be  compen- 
sated for  his  services  as  president  after  his 
election  to  that  office,  and  was  then  inform- 
ed by  the  members  of  the  board  that  the 
corporation  expected  to  pay  him  a  reason- 
able compensation  for  such  services,  though 
no  formal  action  was  taken  fixing  the 
amount  It  also  appeared  that  defendant 
placed  reliance  on  such  promises  In  continu- 
ing his  services  as  president.  This  evidence 
called  for  submission  of  this  Issue  to  the 
Jury,  though  the  evidentiary  facts  thus  ad- 
duced were  not  of  a  strong  and  conclusive 
character.  Upon  this  trial  no  such  evidence 
■vras  adduced.  There  is  evidence  that  de- 
fendant had  interviews  with  individual  mem- 
bers of  the  board  at  times  other  than  at 
board  meetings;  that  at  one  meeting  of  the 
board  defendant  called  attention  to  his 
claim  for  compensation,  and  was  met  with 
the  objection  from  a  member  of  the  board 
that  the  bank  ought  not  to  pay  for  such 
services,  and  that  no  action  was  taken  by  the 
board.  We  have  discovered  no  other  evi- 
dence on  this  question,  nor  do  counsel  point 
TO  any  in  the  record.  This  state  of  the  evi- 
dence leaves  the  case  without  proof  of  any 
express  contract  that  defendant  should  re- 
ceive a  salary  for  his  services  as  president 
The  question  in  the  special  verdict  upon  this 


lasue  was  to  the  effect  that,  if  there  was 
an  implied  contract  between  the  bank  and 
defendant  to  pay  for  these  services,  the 
bank  became  liable  therefor.  The  submis- 
sion of  this  question  was  error.  A  presi- 
dent of  a  corporation  cannot  sue  upon  an  im- 
plied contract  to  enforce  a  claim  for  services 
as  an  officer,  when  he  is  a  stockholder  or  di- 
rector. The  adjudications  are  to  the  effect 
that  such  officer  must  show  an  express  con- 
tract for  compensation  as  a  basis  for  such 
a  claim.  Though  this  question  was  not  be- 
fore the  court  for  decision  on  the  first  ap- 
peal, it  is  apparent  from  the  questions  d»- 
dded  that  the  court  entertained  this  view. 
Among  the  authorities  in  support  of  this  rule 
are  the  following:  Cook  on  Corporations, 
§  657;  Commonwealth  Ins.  Co.  v.  Crane,  6 
Mete.  (Mass.)  64;  111.  Linen  Co.  t.  Roselle 
M.  Hough,  91  111.  63;  Farmers'  L.  &  T.  Co. 
et  al.  V.  H.  R.  R.  Co.,  152  N.  Y.  251,  46  N.  E. 
504;  Fitzgerald  Const  Co.  v.  Fitzgerald. 
137  U.  S.  98,  11  Sup.  Ct  36,  34  U  Ed.  608; 
Sears  v.  Kings  Co.  Elev.  Ry.  Co.,  152  Mass. 
151,  25  N.  E.  98.  9  L.  R.  A.  117.  The  cases 
in  seeming  conflict  with  this  ruling  generally 
present  the  distinguishing  features  that  the 
services  rendered  for  which  recovery  was 
claimed  were  either  for  extraordinary  serv- 
ices rendered  outside  the  usual  official  du- 
ties, or  cases  where  a  person  other  than  a 
director  or  stockholder  accepted  an  election 
to  such  a  position  imder  some  person  or  body 
authorized  to  elect  and  employ  some  one 
not  considered  with  the  corporation. 

We  encounter  another  difficulty  in  this 
question  of  the  special  verdict,  which  also 
affects  the  other  questions  submitted  to  the 
Jury,  whereby  they  were  to  find  whether 
there  was  a  contract,  "express  or  implied," 
that  defendant  should  receive  compensa- 
tion for  the  services  specified  in  the  several 
counterclaims.  The  questions  propounded 
are  framed  alike  in  this  respect.  The  one 
relating  to  his  salary  was  whether  there 
was  an  "express  or  implied"  contract  for 
compensation.  To  this  the  Jury  answered 
"Yes."  This  answer  not  only  leaves  It  un- 
certain whether  the  Jury  found  there  was 
an  express  or  an  implied  contract  between 
the  parties,  but  we  are  unable  to  ascertain 
whether  the  Jury  agreed  that  either  con- 
tract was  made.  A  part  of  them  may  have 
found  there  was  an  express  contract,  but  no 
implied  one;  and  the  others  may  have  reach- 
ed the  conclusion  that  there  was  an  im- 
plied, but  no  express,  contract  Thus  It  is 
rendered  uncertain  whether  the  Jury  in  fact 
determined  this  issue.  This  difficulty  could 
probably  have  been  successfully  avoided  by 
an  appropriate  instruction  directing  the  Jury 
to  the  effect  that,  whichever  fact  they  found, 
under  the  alternative  Inquiry  of  this  ques- 
tion, must  be  assented  to  by  all  the  Jnrors. 
But  no  such  information  was  conveyed  to 
them.  Under  these  circumstances  the  ques- 
tion is  faulty  for  duplicity,  and  is  fatally  de- 
fective for  uncertainty  as  to  the  determina- 
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don  of  tbe  lacroe.  Carroll  ▼.  Bohan,  48  Wis. 
218;  Guntber  r.  UUrfch,  82  Wis.  222,  62  N. 
W.  88.  33  Am.  St  Rep.  82;  Klocbinskl  v. 
Shores  Lumber  Co.,  83  Wis.  417,  67  N.  W. 
334;  Shaw  v.  Gilbert,  111  Wis.  165,  86  N.  W. 
188;  Oehl  t.  Milwaukee  Produce  Co.,  116 
Wis.  263,  93  N.  W.  26.  It  may  aid  In 
framing  single,  direct,  and  plain  questions 
to  omit  the  words  "express  or  implied"  from 
the  question  of  the  Bi)eclat  yerdict  on  this 
and  like  issues,  and  emlMdy  the  necessary 
information  which  the  Jury  should  possess 
as  to  the  two  classes  of  contracts  In  an  in- 
struction with  a  direction  that,  in  order  to 
find  either  contract  as  a  fact  in  tbe  case,  the 
assent  of  all  tbe  Jurors  is  necessary  to 
make  it  a  valid  verdict  Tbe  question  of 
the  special  verdict  covering  the  other  coun- 
terclaims iB  open  to  the  same  objection,  whlcb 
leaves  the  material  issues  of  the  several  coun- 
terclaims undetermined,  and  renders  a  new 
trial  of  the  action  unavoidable. 

Some  other  errors  are  alleged  and  present- 
ed, which  should  be  noted  in  view  of  tbe 
fact  that  a  new  trial  must  be  bad.  Tbe  conrt 
instructed  the  Jury  with  reference  to  the  al- 
lowance of  interest  on  amounts  found  due 
defendant  for  services  as  follows:  "After 
you  have  determined  such  amount,  you  will 
compute  Interest  thereon  at  the  rate  of  6 
per  cent,  per  annum  from  the  date  that 
these  services  were  completed  i>ertalning  to 
sucb  matter,  and  the  total  amount  of  inter- 
est and  value  so  found  by  you  will  be  the 
sum  which  you  should  insert  in  your  an- 
swer." Under  tbe  decisions  of  Laycock  v.- 
Parker,  103  Wis.  161,  79  N.  W.  327,  and  Rem- 
ington V.  Eastern  Ry.  Co.,  109  Wis.  164,  84 
N.  W.  898,  86  N.  W.  321,^tere8t  should  not 
run  until  a  demand  has  been  made  "suffi- 
ciently specific  to  Inform  the  debtor  of  tbe 
claim  made"  to  enable  bim  to  ascertain  what 
amount  under  tbe  circumstances,  be  ought 
to  pay.i 

In  connection  with  question  No.  19  of 
the  special  verdict,  tbe  court  in  effect  in- 
structed tbe  Jury  that  tbe  conduct  of  tbe 
officers  and  agents  of  a  corporation  in  re- 
spect to  the  payment  of  a  salary  to  the  presi- 
dent for  bis  official  services  would  bind  it 
under  tbe  same  drcumBtances  as  an  Indi- 
vidual. As  we  have  shown  above,  this  is 
not  the  rule  between  a  corporation  and  its 
stockholders  and  directors,  when  they  act 
as  its  officers. 

Some  general  exceptions  were  taken  to 
portions  of  the  charge  which  Include  two  or 
more  distinct  propositions.  Under  sucb  cir- 
cumstances tbe  exception  does  not  avail  to 
present  any  question  for  review.  Tebo  v. 
City  of  Augusta,  90  Wis.  406,  63  N.  W.  1045; 
Sheppard  v.  Rosenkrans;  109  Wis.  68,  85  N. 
W.  199,  83  Am.  St  Rep.  886;  Dean  v.  Ry.  Co., 
43  Wis.  305;  Estate  of  Kessler,  87  Wis.  660, 
59  N.  W.  129,  41  Am.  St  Rep.  74. 

Other  errors  assigned  pertain  principally 
to  questions  decided  upon  the  former  ap- 
peals, and  nothing  can  be  added  to  what  is 


there  stated.  The  exception  to  tbe  coorf  • 
ruling  upon  the  objection  to  the  cross-ex- 
amination of  plaintlfF  and  Mr.  Youmans  as  to 
transactions  with  the  bank  is  not  likely 
to  arise  upon  another  trial,  so  we  need  not 
examine  it 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new 
trial. 


GARDNER  v.  PAINE  LUMBER  CO.,  Lim- 
ited. 

(Supreme  Court  of  Wisconsin.    Dec.  13.  1904.) 

injTTKICB   TO    SEBVANl^-COMTBIBUTOBT    NEQLI- 
6BNCB— KVinBHCE. 

1.  Plaintiff,  a  man  of  26  years  of  age,  and  or- 
dinarily intellisent  was  employed  in  a  planinx 
mill.  A  piece  of  wood  which  he  bad  insertea 
into  a  machine  stopped  in  its  coarse  through 
the  machine,  and  he  threw' the  lever  which  stop- 
ped the  feed  rolls,  and,  in  endeavoring  to  sea 
what  was  the  matter,  put  his  band  in  an  aper- 
ture in  the  machine,  and  was  injured  by  his 
hand  coming  in  contact  with  the  knives.  The 
room  was  well  Ilehted,  and,  the  power  not  hav- 
ing been  removed  from  the  knives,  there  was  a 
constant  vibration  of  the  machine,  and  noise 
therefrom.  Plaintiff  testified  that  he  knew  there 
were  knives  in  the  machine,  but  did  not  know 
where  they  were  located.  Plaintiff  was  set  to 
work  on  the  machine  for  the  first  time  on  the 
day  on  which  he  was  injured,  but  be  had  pre- 
viously worked  on  other  woodworking  machines, 
and  he  had  worked  around  the  mill  as  a  com- 
mon laborer.  Beld,  that  he  was  gnilty  of  con- 
tributory negligence,  precluding  recovery. 

Appeal  from  Circuit  Court,  Fond  da  Lac 
County;  Michael  Klrwan,  Judge. 

Action  by  Pbllip  Gardner  against  tbe 
Paine  Lumber  Company,  Limited.  From  a 
Judgment  in  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

This  is  an  action  to  recover  for  personal 
injuries  received  by  the  plalntifr,  Novembw 
23,  1901,  while  operating  a  machine  called  a 
"sticker,"  in  tbe  planing  mill  of  the  defend- 
ant at  Osbkosb,  resulting  in  tbe  amputation 
of  his  right  hand.  The  plaintiff  claimed 
negligence  on  tbe  part  of  the  defendant  (1> 
In  failure  to  instmct  (2)  in  furnishing  in- 
sufficient light,  (3)  in  defective  adjustment 
of  the  machine,  and  (4)  in  absence  of 
spouts  to  carry  tbe  shavings  from  tbe  knives. 
It  appeared  by  the  evidence  that  the  plain- 
tiff was  26  years  of  age  at  tbe  time  of  the 
accident;  that  bis  home  as  a  boy  was  at 
Wlnneconne,  in  this  state;  that  he  went  to 
school  from  the  time  he  was  7  until  he  was 
14  years  of  age,  when  he  began  to  wotlc  at 
tbe  barber's  trade  with  his  father,  and  con- 
tinued at  that  occupation  in  various  cities 
of  tbe  state,  Including  Marshfleld  and  Mari- 
nette, until  tbe  fall  of  1899,  when  be  cut 
wood  all  winter;  that  he  continued  at  tbe 
barbering  trade  during  the  following  sum- 
mer, cut  wood  again  during  the  winter  of 
1900-01,  went  to  Milwaukee  and  resumed 
the  barbering  trade  during  the  following 
summer,  and  in  November,  1901,  went  to 
Osbkosb,   and    obtained   employment  as   a 
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common  laborer  at  the  defendant's  planing 
mill  on  tbe  8tb  of  November;  that  be  at 
first  piled  lumber,  tied  pickets,  and  did  oth- 
er miscellaneous  labor  of  this  kind  about 
the  mill,  and  that  about  a  week  before  the 
accident  he  operated  a  molding  sticker  like 
the  one  In  question,  except  that  it  was  fur- 
nished with  shaving  spouts,  during  one  aft- 
ernoon, turning  out  what  is  called  "electric 
light  molding";  that  he  had  no  other  ex- 
perience operating  such  machines;  that  on 
the  day  In  question  he  was  set  at  wotk 
putting  strips,  one  inch  square,  through  the 
molding  sticker  in  question,  and  turning  out 
moldings  called  "quarter  round";  that  after 
he  had  been  at  work  about  20  minutes  one 
of  the  strips  stopped  in  Its  progress  through 
the  machine,  and  that  he  pushed  or  pulled 
a  lever  which  he  testified  that  he  supposed 
stopped  the  machinery,  and  went  around  on 
the  side  of  the  machine  and  attempted  to 
push  the  strip  away  from  the  guide  by 
which  he  supposed  It  had  been  stopped,  and 
bis  hand  was  caught  and  mutilated  by 
knives  revolving  on  what  Is  called  the  "un- 
der head"  of  the  machine. 

The  jury  returned  the  following  special 
Terdlct: 

"(1)  Excepting  that  plaintiff  had  operated 
a  molding  machine  during  half  a  day  In  the 
previous  week,  was  he  without  any  ex- 
perience in  doing  that  work  up  to  the  day 
of  his  injury?  A.  Xes.  (2)  Before  the  in- 
Jury  occurred,  did  defendant  receive  infor- 
mation from  plaintiff  to  the  effect  that  he 
did  not  know  how  to  operate  the  machine? 
A.  Tea,  through  Rathbun.  (3)  Did  defend- 
ant fall  to  properly  instruct  plaintiff  how  to 
stop  the  motion  of  the  heads  which  contain- 
ed the  knives  In  the  machine?  A.  Tes.  (4) 
Was  the  stopping  of  the  quarter-round  In  the 
machine  caused  by  defective  adjustment  of 
its  parts?  A.  Yes.  (5)  Were  all  the  incan- 
descent lights  extinguished  In  the  mill  when 
plaintiff  was  injured?  A.  No.  (6)  Was  the 
light  which  was  supplied  for  operating  the 
machine  at  the  time  of  plaintiff's  Injury  in- 
auffldent  to  have  enabled  him  to  discover, 
by  the  exercise  of  ordinary  care  on  his  part, 
that  there  was  in  the  machine  an  underhead 
which  contained  knives?  A.  Yes.  (7)  At 
the  time  of  the  injury,  was  the  machine 
-without  any  shaving  spouts?  A.  By  the 
court,  by  consent  of  counsel:  Yes.  (8) 
(Withdrawn  by  the  court,  and  not  submit- 
ted). (9)  If  the  third,  fourth,  sixth,  and 
seventh  questions,  or  any  one  or  more  of 
them,  be  answered  "yes,'  then,  did  the  de- 
fendant fail  to  exercise  ordinary  care  in  rela- 
tion to  any  one  or  more  of  the  matters  speci- 
fied In  those  four  questions  and  the  answers 
thereto?  A.  Yes,  3,  4,  6,  7.  (10)  If  your 
answer  to  the  ninth  question  be  'yes,'  then, 
In  what  matters  referred  to  in  the  ninth 
question  did  defendant  fall  to  exercise  or- 
dinary care?  (See  3d,  4th,  6th,  and  7th 
questions,  and  answers  thereto.)  A.  In  those 
matters  or  particulars  which  are  specified 


in  the  third,  did  fall  to  properly  instruct: 
fourth,  by  defective  adjustment;  sixth,  light 
was  insufficient;  seventh,  machine  was  with- 
out shaving  spouts;  questions  and  answers 
thereto.  (11)  If  your  answer  to  the  tenth 
question  finds  that  defendant  did  fail  to  ex- 
ercise ordinary  care  In  relation  to  any  of  the 
matters  specified  in  that  question,  then,  was 
such  failure  the  proximate  cause  of  plaln- 
tlfl's  Injury?  A.  Yes.  (12)  Before  plaintiff 
was  injured,  did  he  know  how  to  stop  the 
motion  of  the  knives  In  the  machine?  A. 
No.  (12^  Did  the  plaintiff  know,  or  would 
the  exercise  of  ordinary  care  on  his  part, 
with  such  experience  as  he  possessed,  have 
enabled  him  to  know,  that  the  so-called  un- 
derhead with  Its  knives  was  a  part  of  the 
machine?  Answer,  (a)  Plaintiff  did  not 
know,  (b)  The  exercise  of  ordinary  care 
would  not  have  enabled  him  to  know.  (18) 
Was  plaintiff  guilty  of  any  want  of  ordinary 
care  which  contributed  to  produce  his  In- 
jury? A.  No.  (14)  If  the  court  shall  be  of 
the  opinion  that  plaintiff  la  entitled  to  judg- 
ment In  his  favor,  at  what  sum  do  you  assess 
his  damages?    A.  7,000.00  dollars." 

Judgment  was  entered  on  this  verdict  for 
the  plaintiff,  and  the  defendant  appeals. 

Thompsons,  Reed  &  Plnkerton  (Chas.  Bar- 
ber, of  counsel),  for  appellant  Baton  ft  Ba- 
ton, for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
The  chief  contention  made  by  the  appellant 
la  that  the  undisputed  testimony  shows  that 
the  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  and  this  Is  the 
only  contention  which  we  find  it  necessary 
to  discuss.  The  discussion  of  this  question 
necessarily  involves  a  review  of  the  facts 
upon  the  most  favorable  theory  to  the  plain- 
tiff which  they  will  reasonably  sustain. 

The  plaintiff  was  not  a  boy.  He  was  a 
man  who  had  reached  the  age  of  26  years. 
He  bad  attended  school  from  his  seventh  to 
his  fourteenth  year,  and  then  gone  to  work 
as  a  barber;  he  had  pursued  this  trade  in 
various  cities  in  tills  state,  a  number  of 
which  were  lumbering  places,  most  of  the 
time  till  the  winter  of  1899  and  1900,  when 
he  cut  cord  wood  all  winter,  engaged  In 
barbering  again  during  the  following  sum- 
mer, and  In  the  following  winter  again  work- 
ed at  cutting  cord  wood.  He  was  ordinarily 
Intelligent  and  biigbt  for  a  man  In  his  walk 
of  life;  no  claim  Is  made  that  either  his 
reasoning  or  perceptive  faculties  were  in 
any  respect  impaired  or  dnll.  He  went  t& 
work  as  a  laborer  in  and  about  the  plan- 
ing mill  of  the  defendant  on  the  morning 
of  the  9th  of  November.  This  mill  was 
a  large  mill  containing  many  planers,  slash- 
ers, stickers,  and  other  machines  of  like 
nature,  operated  by  steam  power  communi- 
cated to  the  machines  by  line  shafting  and 
belts.  The  particular  department  in  and 
about  which  the  plaintiff  worked  was  a  long 
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room.  Its  length  from  east  to  west  being 
three  or  four  times  Its  width  from  north  to 
south.  The  shafting  ran  from  north  to 
south,  and  the  machines  in  this  room,  which 
Included  six  or  more  slashers,  as  many 
ripsaws,  nine  stickers,  a  planer,  a  matcher, 
and  a  picket  machine,  all  fronted  to  the 
north,  the  rough  lumber  coming  In  at  the 
south  side  of  the  room,  passing  through  the 
machines,  the  finished  product  being  taken 
out  on  the  north  side  of  the  room.  The 
machines  generally  were  about  four  feet 
.apart.  The  room  was  lighted,  when  dark,  by 
three  electric  arc  lights,  and  by  a  large 
number  of  incandescent  bulb  lamps  suspend- 
ed by  cords,  so  that  there  were  two  or  three 
of  such  lights  within  a  few  feet  of  each  ma- 
chine. There  was  no  electric  bulb  imme- 
diately over  the  machine  In  question,  but 
there  was  one  five  feet  from  the  north  end 
thereof,  and  another  four  feet  or  so  from 
the  west  side.  The  electric  cords  were  long 
enough  so  that  the  lamps  could  be  let  down 
and  moved  about  through  a  considerable 
space  for  the  purpose  of  Inspecting  the  ma- 
chine. It  is  undisputed  that  these  two 
lights,  at  least,  were  lighted  at  the  time 
of  the  accident  The  sticker  machines  were 
all  of  substantially  the  same  general  con- 
struction and  principle.  They  are  designed 
for  the  purpose  of  receiving  strips  of  rough 
lumber  at  one  end  and  tornlng  it  out  at  the 
other  as  a  complete  molding  finished  on  all 
sides  by  a  single  operation.  The  one  In 
question  consists  of  an  Iron  table  or  plat- 
form (over  which  the  material  passes)  about 
8  feet  In  length,  3%  feet  in  height,  and  the 
same  in  width,  open  on  the  sides.  At  the 
south  end  is  the  countershaft,  power  put- 
ley,  and  pulleys  to  operate  the  feed  and 
knives.  The  operator  stands  at  the  south 
end,  and  feeds  the  unfinished  strips  into  the 
machine  through  guides.  It  passes  first 
through  the  feed  rolls,  immediately  after 
which  it  is  operated  on  by  the  first  set  of 
knives,  fastened  to  what  is  called  the  "top- 
head."  There  are  four  of  these  heads,  call- 
ed, respectively,  the  "top  head,"  the  two 
"side  heads,"  and  the  "lower  head."  These 
heads  are  blocks  of  iron  or  steel,  about  8 
Inches  long  and  4  inches  square,  on  two  cor- 
ners of  which  are  set  knives.  They  are  at- 
tached to  a  short  shaft,  on  the  other  end  of 
which  is  a  pulley,  on  which  is  the  belt  run- 
ning to  the  power  pulley.  The  knives  and 
heads  revolve  at  the  rate  of  2,000  revolutions 
per  minute.  The  top  head  is  necessarily 
above  the  table  with  its  shaft  and  pulley. 
.4fter  passing  the  top  head  the  material 
passes  along  the  guide,  and  Is  operated  upon 
first  by  one  side  head  and  then  by  the  other. 
These  side  heads  are  of  the  same  construc- 
tion as  the  top  head,  but  they  necessarily  are 
In  a  vertical  position,  projecting  above  the 
table,  the  pulley  being  beneath.  The  mate- 
rial then  passes  to  the  under  head,  which 
with  its  pulley  is  under  the  table,  the  knives 
being  allowed  to  project  slightly  above  the 


table  through  an  aperture  therein,  which 
may  be  made  to  vary  in  width  from  2%  to  6 
inches.  The  finished  material  then  passes 
out  at  the  rear  of  the  machine.  The  power 
Is  applied  to  and  removed  from  the  feed  rolls 
and  heads  by  means  of  levers  at  the  right 
of  the  operator  at  the  south  end  of  tbe  ma- 
chine, one  lever  operating  the  feed,  tolls 
and  another  the  heads.  All  of  the  sticker 
machines  except  tbe  one  in  question  bave 
shaving  sponts  and  tubes  in  connection  with 
each  head,  whose  ftmction  is  to  carry  awar 
the  shavings  made  by  the  head.  Tbe  ma- 
chine in  question,  being  new,  had  no  sucb 
spouts,  but  tbe  lack  of  sucb  spouts  Is  Im- 
material, because  it  did  not  contribute  in 
any  way  to  tbe  accident.  About  a  week  be- 
fore the  accident  the  plaintUf  was  set  at 
work  at  one  of  the  other  stickers,  putting 
through  long  slats  which  came  out  as  mold- 
ings, with  two  deep  grooves  on  the  bottom, 
for  use  In  electric  light  work.  He  operated 
this  machine  successfully  nearly  or  quite  a 
half  a  day,  but  testifies  that  he  did  not  set 
It  in  motion  or  stop  it  On  the  day  of  the 
accident  he  was  set  at  work  at  the  machine 
in  question  to  make  a  small  molding  callt-d 
"quarter  round,"  in  the  making  of  -which 
but  three  heads  are  used,  one  of  which  is 
the  lower  head.  He  testifies  that  he  was 
given  no  instructions,  but  simply  told  to  go 
ahead.  He  first  oiled  the  machine  wherever 
he  saw  oil  boles,  but  was  of  opinion  that 
he  did  not  oil  about  the  lower  head.  A  man 
running  a  neighboring  machine  started  It 
for  him  by  pulling  or  pushing  the  levers,  and 
he  began  to  put  the  rough  material,  about 
an  inch  square,  through  the  machine  in  the 
place  Indicated  by  the  guides.  After  work- 
ing about  20  minutes  a  strip  stopped,  and 
he  threw  the  lever,  which  operated  the  feed 
rolls  only,  supposing,  as  he  says,  that  he 
had  stopped  the  machine  entirely.  He  then 
went  around  to  the  left  side  of  the  machine 
to  see  what  was  the  matter,  and  saw  that 
the  strip  had  stopped,  apparently  against 
one  of  the  guides.  He  testifies  that  It  was 
dark;  that  he  saw  no  aperture  In  the  table, 
nor  did  he  see  any  revolving  knives;  that  he 
put  down  his  gloved  hand  to  push  the  strip 
away  from  the  guide,  and  his  fingers  were 
caught  by  the  revolving  knives  on  the  under 
head  and  mangled. 

The  claim  is  that  on  this  evidence  the 
question  whether  he  was  guilty  of  con- 
tributory negligence  was  properly  one  for  the 
Jury.  We  cannot  think  so.  As  before  stat 
ed,  he  was  a  man  of  experience  in  the  world, 
and  in  possession  of  all  his  faculties.  He 
must  have  known  that  a  machine  doing  the 
work  which  he  saw  these  machines  do  he- 
fore  his  very  eyes  was  and  must  be  a  com- 
plicated machine,  fitted  with  numerons  pow- 
erful cutting  instruments,  which  necessarily 
were  moving  with  great  velocity  and  power. 
The  danger  signal  was  before  him,  and  could 
not  be  ihlstaken  except  through  the  most 
heedless  Inattention.    He  himself  says:    "I 
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knew  there  were  some  kind  of  knlre^  in  the 
machine.  •  •  •  I  knew  they  couldn't 
make  shavings  and  quarter  rounds  unless 
they  bad  some  kind  of  knives;"  but  he  says 
be  did  not  know  where  they  were  located, 
and  he  could  see  nothing  but  a  black  sur- 
face where  he  placed  his  hand,  and  that  he 
thought  he  had  stopped  the  machine.  But 
here  again  it  becomes  apparent  that  these 
are  mere  ezcHses  for  unpardonable  inatten- 
tion or  reckless  disregard  of  consequences. 
He  coold  not  fall  to  know,  if  he  bestowed 
the  least  thought  on  the  question  at  all, 
that  the  machine  was  still  In  operation;  the 
belts  were  necessarily  in  rapid  movement — 
be  admits  the  large  belt  of  the  machine  was 
etui  moving;  the  heads,  weighing  60  pounds 
each,  were  revolving  with  great  velocity, 
necessarily  imparting  a  constant  whir  and 
vibration  to  the  machine;  they  were  all 
right  before  him,  except  that  the  small  belts 
were  underneath  the  table.  If  he  was  so 
Ignorant  as  he  testifies  as  to  the  location  of 
the  knives,  and  if  the  light  was  so  dim  that 
he  could  not  see,  ordinary  prudence  only 
called  the  more'  loudly  for  careful  examina- 
tion before  placing  his  hand  in  the  very 
midst  of  BO  powerful  a  machine. 

We  have  been  unable  to  see  any  escape 
from  the  conclusion  that  the  plaintiff  must 
be  held  guilty  of  contributory  negligence. 
Soch  accidents  are  always  very  distressing, 
and  the  appeal  to  the  sympathies  is  strong, 
bnt  legal  rules  cannot  be  varied  for  such 
reasons.  Adjudicated  cases  are  of  little  sub- 
stantial help,  because  there  are  never  two 
accidents  under  exactly  the  same  circumstan- 
ces. Among  the  cases  in  this  court  having 
some  analogy  to  the  present  case  may  be 
named  Dougherty  v.  W.  S.  I.  &  S.  Co.,  88 
Wis.  343,  60  N.  W.  274;  Schlefelbein  v.  Bad- 
ger Paper  Co.,  101  Wis.  402,  TT  N.  W.  742; 
Groth  V.  Thomann,  110  Wis.  488,  86  N.  W. 
178;  Ko^cke  v.  Wisconsin  B.  &  I.  Co., 
116  Wis.  92,  92  N.  W.  558.  A  verdict  for 
the  defendant  shonld  have  been  directed,  in 
default  of  which  the  motion  of  defendant 
for  judgment  non  obstante  should  have  been 
granted.  Not  having  been  granted,  this  court 
will  direct  the  proper  judgment,  instead  of 
ordering  a  new  trial.  Muench  v.  Helne- 
mann,  119  Wis.  441,  96  N.  W.  800. 

Judgment  reversed,  and  action  remanded 
ivith  directions  to  render  judgment  In  favor 
of  defendant. 


WISCONSIN  CENT.  RT.  CO.  ▼.  PHOJNIX 

INS.  CO.  OF  HARTFORD,  CONN. 
f  Supreme  Court  of  'Wisconsin.    Dec.  13,  1904.) 

FIBE  INSURANCB— POLICY— CANCELLATION— Atr- 
THORITT  OF  AGENT— STATXrrE—CONSTBUCTIOW 
^EVIDENCE— BinWIOIENCT. 

1.  Where  an  a^nt  is  employed  to  procure  in- 
surance,  such  employment,  in  itself,  does  not 
authorize  him  to  represent  the  assured  to  re- 
ceive notice  of  cancellation  of  subsisting  inanr- 
ance  and  to  snbstitute  other  insurance  in  the 
place  of  that  sought  to  be  canceled. 


2.  Under  Rev.  St.  1898,  8  1977,  providing  that 
whoever  transmits  an  application  for  or  a  pol- 
icy of  insurance,  other  than  for  himself,  to  or 
from  an  insurance  corporation,  shall  be  held  to 
be  the  agent  of  such  corporation,  where  an  or- 
der Is  made  to  insurance  agents  for  insurance, 
and  such  agents  place  the  insurance  through 
other  agents,  without  a  direction  from  the  in- 
sured to  the  agency  placing  the  insurance,  the 
agents  receiving  the  order  from  the  insured  are 
agents  of  the  insurance  company  issuing  the 
inaurance. 

3.  In  an  action  to  recover  on  certain  policies 
of  fire  insurance  Issued  to  a  railroad  company 
it  appeared  that  the  insured's  general  counsel 
gave  specific  direction  on  each  occasion  to  the 
agents  of  the  insurance  companies,  when  order- 
injg  insurance  to  be  placed,  as  to  the  amount, 
and  that  no  policy  was  accepted  unless  he  ap- 
proved of  the  company  issuing  it,  and  the 
amount  for  and  the  terms  on  which  it  was  writ- 
ten ;  that  he  retained  possession  of  the  policies ; 
and  that,  when  apprised  of  the  fact  that  insur- 
ance was  ordered  canceled,  he  would  determine 
whether  the  policies  held  by  him  were  to  be  sur- 
rendered, whether  the  insurance  was  to  be  kept 
up  to  the  original  amount,  and  whether  the 
substituted  policies  were  to  be  accepted.  The 
insurance  agents  through  whom  the  orders  were 
given  received  no  compensation  from  the  insur- 
ed, but  their  compensation  was  paid  directly  by 
the  companies,  or  was  received  by  them  by  a 
division  of  the  commission  with  the  other  agents 
through  whom  the  insurance  was  placed.  It 
also  appeared  that  every  order  for  insurance 
given  the  agents  was  undertaken  and  executed 
as  a  separate  and  distinct  employment.  The 
testimony  of  Insured's  counsel  and  one  of  the 
firm  of  agents  through  whom  the  orders  for  in- 
surance were  given  that  no  express  authority 
was  ever  given  or  received  by  the  agents  to  act 
for  the  insured  in  receiving  notice  to  cancel  sub- 
sisting policies  was  uncontroverted.  Held  suiB- 
cient  to  show  that  the  agents  through  whom 
the  orders  were  given  had  no  express  or  ap- 
parent authority  from  the  insured  to  represent 
it  and  to  receive  notice  of  cancellation  of  poli- 
cies, or  to  procure  and  accept  new  insurance  in 
place  of  sooeisting  policies  ordered  canceled  by 
the  insurance  companies. 

4.  Though  it  ai>peared  that  whenever  the 
agents  received  notice  of  cancellation  of  any  in- 
surance they  made  an  office  record  thereof,  and 
entries  on  their  office  books  declaring  such  poli- 
cies canceled  and  others  substituted  as  of  the 
time  and  under  the  date  of  the  original  policy, 
and  that  they  thereupon  delivered  snch  substi- 
tuted policies  to  insured's  general  counsel  having 
charge  of  insured's  insurance  matters,  by  whom 
they  were  received  in  place  of  the  canceled  poli- 
cies, such  facts  are  Insufficient  to  show  a  course 
of  dealing  between  the  agents  and  the  insured 
which  amounted  to  giving  the  agents  authority 
to  cancel  subsisting  insurance  and  substituting 
other  policies,  or  a  direction  to  the  agents  to 
keep  up  the  line  of  insurance  to  the  full  amount 
originally  ordered. 

Appeal  from  Circuit  Court,  Winnebago 
County;  Geo.  W.  Bumell,  Judge. 

Action  by  the  Wisconsin  Central  Railway 
Company  against  the  Phoenix  Insurance 
Company  of  Hartford,  Conn.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

An  action  upon  two  policies,  Issued  by  the 
defendant  insurance  company  to  plaintiff, 
npon  stiingles  of  plaintiff  at  Menasha,  Wis. 
One  policy  bears  date  January  31,  1903,  for 
$2,500,  and  the  other,  February  7,  1003,  for 
$1,000.  It  appears  that  the  insurance  was 
effected  by  Furlong  &  Leedom,  who  were 
engaged  in  the  insurance  business  in  the  city 
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Of  MllTrankee  at  tbe  time  tbeae  policies 
were  Issued,  and  bad  conducted  a  business 
as  insurance  brokers  for  a  considerable  peri- 
od prior  to  this  time.  At  the  time  of  this 
transaction,  and  for  some  time  prior  there- 
to, Tbos.  H.  GUI  had  been  the  general  at- 
torney of  plaintiff,  and  had  had  general 
charge  of  plaintiff's  insurance  business.  He 
requested  Furlong  &  Leedom,  on  the  81st 
of  January,  1903,  to  place  insurance  on  shin- 
gles In  plaintiff's  possession  for  transit  at 
Menasha,  Wis.,  to  the  amount  of  $64,000. 
A  part  of  tbe  Insurance  was  placed  by  Fur- 
long &  Iicedom  In  companies  they  repre- 
sented, but  the  greater  portion  of  It  they 
requested  Fieweger  &  Co.,  who  did  a  local 
insurance  business  at  Menasha,  to  place  In 
companies  represented  by  them.  Among  the 
policies  they  issued  were  the  two  policies 
sued  on — one  for  the  amount  of  $2,600,  un- 
der date  of  January  31,  1903;  and  another 
for  the  amount  of  $1,000,  imder  date  of 
February  7,  1903.  These  policies  were  in 
the  form  of  the  Wisconsin  standard  fire  in- 
surance policy,  insuring  plaintiff  against  loss 
on  these  shingles  for  a  year.  The  policies 
were  sent  to  Furlong  ft  Leedom  by  Fieweger 
A  Ck>.,  and  were  delivered  to  Mr.  Oill  for 
plaintiff,  and  be  had  possession  of  them  at 
the  time  of  the  fire,  which  occurred  at  the 
hour  of  10:45  a.  m.  of  February  19,  1903. 
After  the  policies  were  reported  as  issued 
by  Fieweger  &  Co.,  some  of  the  companies 
directed  Fieweger  ft  Co.  to  cancel  policies, 
because  they  did  not  wish  to  carry  this  risk. 
In  carrying  out  these  Instructions  for  can- 
cellation, Fieweger  &  Co.  made  the  usual 
entries  In  their  oflSce  books  of  policies  is- 
sued, noting  the  direction  to  cancel,  and 
they  then  substituted  policies  of  oOx&c  com- 
panies for  the  amount  canceled,  and  they 
then  communicated  by  letter  with  Furlong 
-&  Leedom,  informing  them  that  they  were 
directed  to  cancel  the  policies  designated, 
and  inclosing  the  substituted  policies.  Upon 
receipt  of  such  letters  and  policies.  Fur- 
long &  Leedom  made  entries  upon  their  of- 
fice record  to  the  effect  that  letters  with 
substituted  policies  had  been  received,  and 
that  the  original  policies  were  ordered  can- 
celed, and  thereafter  they  called  upon  Mr. 
Oill  to  apprise  him  of  the  substitution,  and 
to  demand  an  exchange,  delivering  the  sub- 
stituted policies  and  receiving  the  original 
policies  from  him.  On  February  17,  1903, 
Fieweger  &  Co.  wrote  B'urlong  &  Leedom, 
Inclosing  several  policies,  as  substitutes  for 
the  two  policies  in  suit  and  othn's  which 
they  had  been  directed  to  cancel.  This  let- 
ter, with  Inclosures,  reached  Furlong  &  Lee- 
dom on  the  morning  of  February  IStb,  and 
they  immediately  made  the  usual  entries  of 
receipt  and  cancellation  in  their  office  books, 
sought  telephone  communication  with  Mr. 
Gill  concerning  the  transaction  on  the  19tb 
of  February,  but  could  not  reach  him  on 
account  of  his  absence  from  the  city  of 
Milwaukee.    On  the  20th  of  February,  Mr. 


Leedom  called  at  Mr.  Gill's  office,  informed 
him  of  the  communication  from  Fieweger 
Sc  Co.  received  by  his  firm  on  the  18th  of 
February,  tendered  him  the  substituted  poli- 
cies, and  demanded  return  of  those  for 
which  the  substitutes  were  offered.  Mr.  Gill 
refused  to  receive  the  i)olicle8  then  tendered 
him,  and  refused  to  deliver  those  demand- 
ed of  him,  stating  that  he  knew  of  no 
policies  covering  the  loss  aside  from  those 
In  his  possession.  No  formal  notice  of  can- 
cellation under  the  provisions  of  the  poli- 
cies is  claimed  to  have  been  given.  Tbe 
court  found  that  Furlong  &  Leedom  had  no 
express  authority  from  plaintiff  to  cancel 
any  of  its  policies,  and  that  no  substitution 
of  any  of  its  policies  was  effected,  and  that 
the  usual  course  of  conducting  the  business 
of  insurance  conferred  no  authority  on  Fur- 
long &  Leedom  to  cancel  policies.  To  effect 
a  substitution,  policies  bad  to  be  delivered 
to  Mr.  GUI,  be  approved  and  accepted  by 
him,  and  those  for  which  the  substitutes 
were  offered  had  to  be  surrendered  by  him. 
It  appeared  that  Furlong  ti  Leedom  received 
separate  orders  from  Mr.  Gill  when  plain- 
tiff wished  to  place  any  insurance  through 
their  agency,  and  that  they  received  their 
compensation  by  way  of  commissions  on 
polldea  issued  by  companies  they  represent- 
ed, and  by  a  division  of  tbe  commissions  oa 
the  policies  written  by  the  local  agents. 
Mr.  Gill  testifies  that  he  gave  no  express 
orders  to  Furlong  St  Leedom  to  keep  the 
line  of  Insurance  so  ordered  by  him  up  to 
the  fall  amount,  either  in  the  case  of  these 
shingles  or  at  any  other  time,  and  that  he 
at  no  time  gave  them  express  authority  to 
cancel  or  substitute  policies.  This  state- 
ment Is  corroborated  by  the  agent's  testi- 
mony. Proof  of  loss  was  made  by  plaintiff 
to  defendant  under  the  policies  In  suit.  De- 
fendant denied  liability.  The  court  found 
defendant  liable  under  the  policies,  and 
awarded  judgment  for  the  amount  due  there- 
on in  plaintiff's  favor.  Defendant  appeals 
from  the  Judgment. 

Miller,  Noyes  Sc  Miller,  for  appellant 
Howard  Morris,  Thos.  H.  Oill,  and  M.  a 
Phillips,  for  respondent 

SIBBECKER,  J.  (after  stating  the  facts). 
Upon  the  foregoing  statement  of  facts  of 
the  case  the  circuit  court  held  that  Furlong 
ft  Leedom  were  not  the  agents  of  the  plain- 
tiff to  receive  notice  to  cancel  subsisting  in- 
surance, and  held  that  the  policies  sued  on 
were  in  force  at  tbe  time  of  the  fire.  It  Is 
strenuously  Insisted  by  the  defendant  that 
tbe  facts  and  circumstances  show  that  Fur- 
long ft  Leedom  had  authority  from  the 
plaintiff  to  receive  notice  to  cancel  subsist- 
lug  policies  and  procure  substituted  Insur- 
ance to  keep  up  the  full  line  of  insurance 
originally  ordered.  An  insurance  agent  may 
be  the  agent  of  the  assured  in  procuring 
Insurance,  if  bis  duties  as  suclt  agent  do  not 
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conflict  with  bis  duties  as  agent  of  tbe  in- 
larance  company,  under  section  1977,  Rev. 
be  1898;  but  when  a  conflict  of  duties 
arises  ids  authority  to  act  for  the  assured 
must  yield  to  that  imposed  by  this  statute. 
Bctaaaer  t.  Queen  Ins.  Co.,  88  Wis.  501,  00 
N.  W.  994;  John  B.  Davis  Lumber  Co.  y. 
Hartford  Ins.  Co.,  95  Wis.  226,  70  N.  W. 
81,  37  L.  R.  A.  131;  Welch  t.  Fire  Ass'n, 
etc.  (Wis.)  98  N.  W.  227.  It  Is  also  well  es- 
tablished that,  where  an  agent  is  employed 
to  procure  insurance,  such  employment,  in 
itself,  does  not  authorize  him  to  represent 
the  assured  to  receive  notice  of  cancellation 
of  subsisting  insurance  and  to  substitute 
other  insurance  in  place  of  the  insurance 
sought  to  be  canceled.  Body  v.  Hartford 
Ins.  Co.,  03  Wis.  157,  23  N.  W.  132;  Wicks 
Bros.  T.  Ins.  Co.,  107  Wis.  006,  83  N.  W.  781. 
The  facts  of  the  Body  Case  correspond  to 
those  of  the  Instant  case  as  to  the  manner 
of  procuring  insurance  through  an  agent 
applying  to  another  agency  to  write  It. 
There,  as  here,  the  application  was  made 
to  an  agency,  which  placed  the  Insurance 
through  another,  without  a  direction  from 
the  assured  to  the  latter.  Under  such  dr- 
cumstances  the  agency  receiving  the  order 
from  the  assured  are,  under  section  1977, 
Rev.  St  1898,  the  agents  of  the  Insurance 
company  Issuing  the  Insurance.  The  ques- 
tion, then,  is,  do  the  facts  and  circumstan- 
ces proven  In  the  case  show  that  Furlong 
&  Leedom  had  express  or  apparent  author- 
ity from  plaintiff  to  act  for  It  in  receiving 
notice  to  cancel  subsisting  poUcles?  The 
record  discloses  that  both  Mr.  Olll  and  Mr. 
Leedom  testified  on  tbe  subject  of  express 
authority,  and  denied  that  any  was  ever 
given  or  received.  We  find  no  other  evi- 
dence directly  on  this  subject,  and  must 
therefore  conclude  that  plaintiff  gave  no 
such  authority  to  Furlong  &  Leedom  by  ex- 
press direction. 

It  is  contended  that  the  policies  sued  on 
had  been'  terminated  by  the  Issuance  and 
delivery  of  substituted  Insurance  by  Furlong 
&  Leedom,  upon  the  ground  that  the  course 
of  business  as  conducted  between  them 
amounted  to  giving  authority  to  cancel  sub- 
sisting Insurance  and  substituting  other  pol- 
icies. This  is  predicated  upon  the  claim 
that  whenever  these  agents  received  notice 
of  cancellation  of  any  insurance  they  made 
an  office  record  of  such  notice,  and  made 
entries  on  their  office  books  declaring  such 
policies  canceled  and  others  substituted  as 
of  tbe  time  and  under  the  date  of  the  orig- 
inal policy,  and  they  thereupon  delivered 
sncb  substituted  policies  to  Mr.  Gill,  by 
whom  they  were  received  in  place  of  tbe 
canceled  policies.  It  Is  also  claimed  that 
this  course  of  conducting  the  business  was 
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a  direction  to  tbe  agents  to  keep  up  tbe 
line  of  insurance  to  the  full  amount;  and 
that  this  was  done  by  them,  it  Is  claimed, 
is  evidenced  by  the  way  they  made  substi- 
tution whenever  directions  to  cancel  policies 
came  to  their  notice.  We  cannot  assent  to 
these  contentions.  It  seems  to  us  that  tbe 
finding  of  the  trial  court  against  this  view 
is  abundantly  supported  by  the  evidence. 
It  Is  shown  without  contradiction  that  Mr. 
Olll  gave  specific  direction  on  each  occa- 
sion, when  ordering  Insurance  to  be  placed, 
as  to  the  amount,  and  no  policy  was  ever 
accepted  unless  he  approved  of  the  company 
Issuing  it,  and  the  amount  for  and  the  termx 
upon  which  It  was  written.  It  also  appears 
that  he  retained  possession  of  tbe  policies, 
and  that,  when  apprised  of  the  fact  that 
Insurance  was  ordered  canceled,  he  would 
determine  whether  the  policies  held  by  him 
were  to  be  surrendered,  whether  the  Insur- 
ance was  to  be  kept  up  to  the  original 
amount,  and  whether  the  substituted  poli- 
cies were  to  be  accepted.  Nor  did  Mr.  Fur- 
long receive  their  compensation  from  plaln- 
tlfl.  Whatever  compensation  they  receiv- 
ed was  paid  directly  by  the  companies,  or 
was  received  by  them  by  a  division  of  tbe 
commission  with  the  local  agents.  Further- 
more, every  order  for  Insurance  given  them 
seems  to  have  been  undertaken  and  executed 
as  a  separate  and  distinct  employment  in 
procuring  Insurance  and  receiving  payment 
of  premiums.  Under  these  facts  and  cir- 
cumstances It  must  be  held  that  Furlong 
&  Leedom  bad  no  express  or  apparent  au- 
thority from  plalntlfT  to  represent  It  and 
to  receive  notice  of  cancellation  of  policies, 
or  to  procure  and  accept  new  insurance  In 
place  of  subsisting  policies  ordered  cancel- 
ed. Their  duties,  under  the  orders  of  Mr. 
Gill,  were  performed  and  completed  when 
the  policies  first  issued  were  delivered  to 
him.  Policies  could  be  terminated  only  in 
conformity  to  their  stipulation,  or  by  agree- 
ment with  him  as  the  company's  representa- 
tive. Their  employment  and  the  course  of 
conducting  the  business  in  procuring  the  in- 
surance for  plalntlfT  gave  them  no  authority 
to  receive  notice  of  or  to  consent  to  cancel- 
lation, nor  were  they  authorized  to  keep 
up  the  Insurance  to  tbe  amount  originally 
ordered.  Similar  transactions  were  consid- 
ered by  the  courts  in  the  following  cases, 
and  like  conclusions  reached:  White  v.  Ins. 
Co.  (C.  0.)  93  Fed.  161;  Grace  v.  Am.  Cent. 
Ins.  Co.,  109  U.  S.  278,  3  Sup.  Ct  207,  27 
L.  Ed.  932;  Buick  et  aL  v.  Mechanics'  Ins. 
Co.,  103  Mich.  75,  61  N,  W.  837;  Stebbins  v. 
Lancashire  Ins.  Co.,  60  N.  H.  65.  The  find- 
ings of  tbe  trial  court  are  fully  sustained  by 
tue  evidence,  and  must  be  affirmed. 
Judgment  affirmed. 
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DAMKOBHLBR  t.  CITY  OF  MILWAU- 
KEE. 
(Supreme  Court  of  Wiaconain.     Dec.  13,  1904.) 

irURICIPAI.  COBPOBATIOHB— STBEETS— ntPBOVB- 

MKHTft—DAMAQES— ADJOINING    OWH- 

IBS— NKOLIOENCE. 

1.  Under  Milwaukee  City  Charter  c.  7,  J  2, 
making  the  grade  of  a  street  or  alley  charge- 
able to  the  lota  fronting  or  abutting  on  such 
street  or  alley,  no  liability  for  expense  of  grad- 
ing could  attach  to  premises  separated  from 
the  street  by  a  narrow  strip  about  five  feet 
wide,  which  was  destroyed  by  the  grading. 
Therefore  the  owner  could  not  rely  on  any  de- 
fect or  irregularity  in  the  proceeding  as  a 
ground  for  the  recovery  of  damages  for  injury 
to  thepremisea. 

2.  Where  plaintiff's  premises  were  separated 
from  the  street  by  a  narrow  strip  of  land,  and 
the  grading  of  the  street  by  municipal  authori- 
ties caused  such  strip  and  a  substantial  por- 
tion of  plaintiff's  property  to  subside  and  fall, 
so  as  to  injure  the  premises,  there  was  an  ac- 
tual appropriation  of  the  soil  to  the  extent  of 
■nch  injury,  amounting  to  the  taking  of  such 
premises  for  public  purposes,  rendering  the  city 
liable. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Warren  D.  Tarrant,  Judge. 

Action  by  Emma  Damkoehler  against  tbe 
city  of  Milwaukee.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Reversed. 

This  is  an  action  to  recovw  damages 
for  Injury  to  plaintiff's  property,  resulting 
from  the  acts  of  tbe  dty  of  Milwaukee  In 
grading  Hadley  street,  a  public  street  of  the 
city.  "The  premises  in  question  are  describ- 
ed as  the  east  112.50  feet  of  lot  6  and  lot 
7  In  block  8  In  Wechselberg  A  Elliott's  Sub- 
division of  Lots  C  and  D  in  the  Thirteenth 
Ward  of  the  city  of  MUwankee,  except  the 
north  5.80  feet  thereof,  which  part  borders 
on  tbe  south  limits  or  line  of  Hadley  street, 
and  lies  between  this  street  and  plalntUTs 
premises.  The  premises  front  on  Island  ar- 
enoe,  a  public  street  of  the  dty,  which  in- 
tersects Hadley  street  at  right  angles,  runs 
north  and  south,  and  lies  to  tbe  west  of 
plaintlfTs  property.  Plaintiff  became  owner 
of  the  premises  in  1895,  and  has  owned  them 
ever  since.  The  city  graded  Hadley  street 
In  1894  and  1895,  and  it  is  claimed  that  such 
grading  was  unlawfully  done,  and  without 
authority  of  law.  The  grading  Is  alleged  to 
have  injured  plaintiff's  property  through  the 
unlawful  digging  up,  excavating,  removing, 
and  carrying  away  of  the  earth  from  this 
street  to  a  depth  of  from  8  to  20  feet  in 
parts  of  the  street  adjacent  to  these  prem- 
ises, and  it  is  alleged  that  this  grading,  ex- 
cavating, and  removing  of  the  earth  from 
the  street  removed  the  natural  banks  and 
lateral  support  of  lot  6,  and  caused  the  5.80 
feet  strip  and  a  large  portion  of  plaintiff's 
part  of  lot  6,  above  described,  to  subside 
and  slide  Into  the  excavated  street  to  plain- 
tiff's Injury  and  damage.  The  grading  caus- 
ing this  result  is  alleged  to  have  been  negli- 
gently and  carelessly  done  by  the  city, 
through  its  authorized  officers  and  agents. 
The  grading  and  excavating  was  done  to 


I  change  the  natural  anrface  of  tbe  street  and 
bring  It  to  the  grade  which  had  been  estab- 
lished by  the  city  coimcil.  It  did  not  in- 
Tolve  the  change  of  any  former  grade  in 
the  street.  It  appears  that  the  wori.  wu 
done  under  a  proceeding  by  the  city  to  im- 
prove Hadley  street,  pursuant  to  the  author- 
ity vested  by  charter  In  the  city  for  the  im- 
provement of  streets,  and  to  charge  tbe 
cost  of  such  improvement  upon  the  abutting 
real  estate.  The  action  was  tried  before 
the  court.  No  bill  of  exceptions  is  certified 
to  this  court  It  appears  from  tbe  record 
before  na  that  at  the  conclosion  of  the  tes- 
timony the  court  decided  that  the  attempted 
proceeding  by  the  city  for  the  improvement 
of  this  street  at  tbe  expense  of  the  abattlng 
owners  was  defective  and  void,  bat  that  it 
was  not  a  defect  going  to  a  want  of  author- 
ity to  make  the  improvement  and  charge 
plaintiff's  premises  for  a  proportionate  share 
of  the  cost  and  that  the  defect  in  proceed- 
ing was  curable  under  the  provision  of  a 
reassessment  law.  Tbereupon  the  coart  or- 
dered that  tbe  city  proceed  to  make  such  re- 
assessment under  the  law  which  anthorlzes 
reassessments  of  benefits  and  damages  in 
cases  of  such  attempted  street  improve- 
ments, and  stayed  all  further  proceedings 
until  otherwise  ordered.  The  fact  ttiat  plain- 
tUTs  premises  do  not  abut  on  Hadley  street 
is  not  controverted.  The  court  entered  an 
Interlocutory  Judgment  upon  findings  ai> 
above  Indicated,  staying  all  proceedings,  and 
allowing  tbe  city  the  right  of  reassessment 
of  benefits  and  damages  under  the  proceed- 
ing instituted  for  the  improvement  of  tbe 
streets.  This  is  an  appeal  from  such  judg- 
ment Tbe  decision  on  the  motion  for  a 
new  trial  was  held  in  abeyance  by  tbe  court, 
as  not  necessarily  to  be  determined  at  tliis 
stage  of  the  action. 

Hamilton,  Van  Wyck  &  Silber,  for  appel- 
lant Carl  Runge,  City  Atty..  and  R.  S. 
Witte,  Aast  City  Atty.,  for  respondent 

SIBBBCKER,  J.  (after  stating  the  facta). 
It  is  an  nncontroverted  fact  upon  the  record 
before  us  that  plaintUTs  premises  do  not 
front  oe  abut  upon  H&dley  street  A  strip 
of  land  5.80  feet  in  width  lies  between  Had- 
ley street  and  tbe  portion  of  lot  6  owned  by 
the  plaintiff.  (This  situation  of  her  prem- 
ises leaves  them  removed  from  the  south- 
erly margin  of  Hadley  street  by  the  width 
of  this  strip.)  The  defendant's  charter  (sec- 
tion 2,  &  7)  provides  that  "grading,  grav- 
eling, and  planking,  macadamizing,  or  pav- 
ing to  the  center  of  any  street  or  alley 
*  *  *  shall  be  chargeable  to  and  payable 
by  tbe  lots  fronting  or  abutting  upon  such 
street  (or)  alley,  •  •  •  to  the  amount 
which  •  •  •  (it)  •  •  •  shall  be  ad- 
judged •  •  •  to  benefit  such  lots."  Th« 
city  sought  to  charge  upon  plaintiff's  prem- 
ises, as  an  abutting  owner,  a  proportionate 
share  of  the  costs  of  this  improvement  an< 
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der  the  power  cynferred  by  this  section  of 
Its  charter.  Is  plaintiff  such  an  owner  un- 
der these  proTislous?  An  examination  of 
these  provisions  and  those  on  kindred  sub- 
jects tn  the  charter  leads  us  to  the  opinion 
that  It  was  intended  to  Include  within  the 
phrase  "lots  fronting  or  abutting  upon  such 
street  (or)  alley"  only  the  property  which 
borders  on  the  street  or  alley  being  improv- 
ed. Jenkins  v.  Rock  Co.,  16  Wis.  11;  1 
Am.  &  Eng.  Elncyc.  of  Law,  224.  Since  plain- 
tiff's premises  did  not  border  on  Hadley 
street,  no  liability  conld  attach  to  charge  her 
premises  with  part  of  the  expense.  Under 
these  circumstances  she  was  not  an  Interest- 
ed party  to  the  proceeding  for  the  improve- 
ment of  tUs  street  and  the  payment  of  Its 
cost  by  abutting  owners,  and  she  therefore 
cannot  rely  on  any  defect  or  Irregularity  In 
the  proceeding  as  a  ground  for  the  recovery 
of  damages  for  Injury  to  her  premises.  The 
liability  of  abutting  owners  for  a  propor- 
tionate share  of  the  costs  of  such  improve- 
ments gives  them  the  right  to  insist  on  com- 
pliance with  the  provisions  of  the  charter  to 
which  the  city  is  restricted  In  making  them. 
A  failure  on  the  part  of  a  city  to  follow  the 
prescribed  course  of  procedure  for  the  exer- 
cise of  this  power  Is  deemed  a  violation  of 
the  abutting  owner's  statutory  right  and 
constitutes  a  legal  ground  for  the  recovery 
of  damages  resulting  from  the  unauthorized 
acts  of  the  city.  This  has  been  repeatedly 
ruled  in  cases  before  this  court,  dted  In  the 
recent  case  of  City  of  Waukesha  v.  Randies, 
98  N.  W.  237.  Since  no  cause  of  action  can 
arise  in  plaintiff's  favor  on  account  of  any 
failure  by  the  city  to  comply  with  these 
charter  provisions,  any  discussion  of  the  sub- 
ject of  a  reassessment  under  the  statutes  In 
cases  of  this  nature  is  unnecessary,  for  they 
obviously  cannot  apply,  for  plaintiff's  prop- 
erty 1b  not  within  the  assessing  district  of 
this  Improvement. 

It  Is  argued  that.  If  plaintiff  has  no  cause 
of  action  upon  this  ground,  she  has  a  cause 
of  action  at  common  law  for  damages  caus- 
ed by  the  negligent  and  wrongful  conduct 
of  the  city's  otHcers  and  agents  in  grading 
and  excavating  the  street.  She  avers  that 
the  grading,  excavating,  and  removing  of 
the  material  from  that  part  of  Hadley  street 
bordering  on  the  strip  of  lot  6  lying  be- 
t'«-een  her  premises  and  this  street  was  care- 
lessly and  negligently  done  by  removing  the 
earth  within  the  street,  which  laterally  sup- 
porte<l  the  border  strip  of  lot  6.  to  the  depth 
of  from  15  to  20  feet,  causing  this  strip  and 
the  plaintiff's  premises  adjoining  it  to  sub- 
side and  fall  Into  the  excavated  street,  and 
andermlne  the  foundations  of  her  bouse  to 
in  extent  which  necessitated  Its  removal  to 
prevent  its  destruction  by  falling.  It  is  as- 
serted that  this  conduct  by  the  city's  rep- 
resentatives was  an  unlawful  invasion  of 
tier  property  rights,  and  resulted  in  a  taking 
>f  her  property  for  public  use,  for  which 
compensation  should  be  made.    In  respect 


to  the  rights  of  adjoining  proprietor*,  the 
laying  out  of  streets  and  the  opening  and 
preparing  of  them  for  public  use  and  travel 
are  municipal  functions,  within  the  corpo- 
rate duties  of  munlclpalltieB,  as  distinguish- 
ed from  their  purely  public  or  governmental 
duties  imposed  on  them  as  agents  of  the 
government  In  the  performance  of  these 
corporate  duties  they  are  held  responsible 
for  the  consequences  of  any  unlawful  acts 
of  Its  officers  and  agents,  while  no  liability 
attaches  "for  torts  committed  by  Its  officers 
In  the  discharge  of  merely  public  or  govern- 
mental duties."  This  distinction  in  respon- 
sibility has  not  always  been  observed  in 
the  cases  cited  to  our  attention  as  ruling 
this  case  under  the  conflicting  contentions  of 
the  parties.  There  is  no  conflict  in  the  ad- 
judications in  this  court  upon  the  proposi- 
tion that  the  careless  and  negligent  dis- 
charge of  a  corporate  duty  by  the  city's  offi- 
cers and  agents  renders  it  liable  for  the 
proximate  damages  resulting  therefrom.  In 
the  recent  case  of  Bunker  v.  City  of  Hudson, 
99  N.  W.  448,  the  cases  are  collected  end 
cited  to  this  doctrine.  See,  also,  Durkee  v. 
Kenosha,  69  Wis.  123,  17  N.  W.  677,  48  Am. 
Rep.  480.  Other  cases  brought  to  our  at- 
tention are  of  the  class  holding  that  mu- 
nicipalities are  not  liable  for  consequential 
damages  resulting  to  property  from  raising 
or  lowering  the  grade  of  a  street  and  that 
such  grading  is  not  a  taking  of  private  prop- 
erty for  public  use,  within  the  meaning  of 
the  Constitution,  If  the  municipality  act  un- 
der authority  of  law  in  making  the  change 
of  grade,  and  exercise  due  care,  unless  so 
made  by  some  statute  or  constitutional  pro- 
vision. This  doctrine  was  examined,  and 
the  former  cases  In  this  court  upon  the  ques- 
tion affirmed,  In  Smith  v.  Eau  Claire,  78 
Wis.  457,  47  N.  W.  830,  and  Colclough  v.  City 
of  Milwaukee,  92  Wis.  182,  65  N.  W.  1039, 
It  is  contended  by  respondent  that  this 
case  comes  within  the  principle  as  ruled  in 
Alexander  v.  City  of  Milwaukee,  16  Wis. 
247.  The  Alexander  Case,  however,  differs 
widely  in  its  facts  from  this  one.  That  was 
an  action  to  recover  the  damages  resulting 
from  the  action  of  the  watw,  which  it  was 
alleged  was  driven  onto  complainant's  prem  ■ 
Ises  by  the  winds  through  a  channel  cut  by 
the  city  from  Lake  Michigan  to  the  Milwau- 
kee river,  which  bordered  on  complainant's 
land.  In  passing  opinion  on  this  case  the 
court  says:  "The  case  presents  the  simple 
question  whether  appellant  can  recover  for 
such  consequential  damages  thus  resulting 
to  his  property  from  the  city  making  the 
harbor  improvement,  a  work  It  was  specially 
authorized  to  do,  and  done  without  any  neg- 
ligence, and  in  a  proper  manner."  It  was 
held  that  no  part  of  the  premises,  under  the 
facts  of  the  case,  were  taken  for  public  use, 
and  that  no  grounds  of  liability  existed;  but 
the  court  expressly  declares  that  it  does  not 
wish  "to  be  understood  as  asserting  the  doc- 
trine that  there  must  be  an  actual  taking  or 
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appropriation  of  the  property  Itself  In  order 
to  entitle  the  owner  to  compensation  for 
damages  done  him.  The  city  might  so  build 
a  brldgCi  or  open  a  street,  or  excavate  a 
canal  along  or  npon  a  lot,  only  appropriating 
a  small  portion  of  It,  or  perhaps  none  of  the 
land  Itself,  and  yet  entirely  destroy  the  valne 
of  the  property  for  all  purposes."  The  In- 
stant case.  In  Its  facts,  comes  within  the 
exception  so  distinguished  by  the  court,  and 
cannot  be  held  to  be  ruled  by  the  decision 
of  that  case. 

As  appears  from  the  statement  of  facts, 
the  defendant  city  did  excavate  Hadley 
street  to  the  depth  of  from  15  to  20  feet  ad- 
jacent to  plaintiff's  premises,  and  this  caused 
a  considerable  part  of  her  land  to  subside, 
and  fall  into  the  street  A  municipality  has 
the  undoubted  right  to  improve  and  grade 
Its  streets  by  filling  up  or  excavating  the 
natural  surface  of  the  ground  within  the 
street  limits,  but  the  exercise  of  this  right  Is 
subject  to  the  qualification  that  In  the  per- 
formance of  this  duty  it  cause  no  unneces- 
sary damage  to  an  adjoining  landowner,  re- 
sulting from  a  want  of  ordinary  care  tn 
making  the  Improvement,  or  from  a  physical 
Invasion  of  such  owner's  property,  thereby 
depriving  him  of  it,  and  devoting  it  to  the 
public  use.  The  removal  of  the  lateral  sup- 
port of  the  soil  of  premises  bordering  on 
the  limits  of  a  highway,  in  making  highway 
Improvements,  to  the  extent  of  causing  a 
substantial  part  of  the  adjoining  owner's 
land  to  subside  and  fall  so  as  to  Injure  the 
premises  so  affected,  is  an  actual  appro- 
priation of  the  soil  to  the  extent  of  such  In- 
jury, and  amounts  to  a  taking  of  It  for  pub- 
lic purposes.  Such  conduct  of  a  municipality 
Is,  in  effect,  an  actual  taking  of  property, 
resulting  from  an  Invasion  of  private  prop- 
erty rights.  We  perceive  no  valid  reason  for 
exempting  municipalities  from  responsibility 
for  invasions  of  this  kind  when  performing 
their  proprietary  functions  and  duties.  The 
right  of  a  landowner  to  have  his  property 
protected  against  an  excavation  which  will 
cause  It  to  subside  is  a  part  of  his  property 
in  the  land,  alike  in  nature  and  importance 
to  the  right  of  user  or  of  exclusion,  and  a 
deprivation  of  the  right  is  a  taking  of  prop- 
erty as  much  as  an  actual  appropriation  of 
the  soil. 

Viewing  the  case  in  the  light  of  plaintiff's 
rights  and  the  corresponding  responsibilities 
of  the  city,  it  must  follow  that  the  acts  of 
the  city  were  a  violation  of  her  right  by  a 
physical  invasion  of  her  premises  outside 
the  limits  of  the  street,  and  the  injury  suf- 
fered by  her  was  the  direct  result  of  these 
unlawful  acts,  for  which  the  city  is  liable  In 
Its  corporate  capacity.  This  result  is  in  ac- 
cord with  the  cases  of  Pettlgrew  y.  Evans- 
vlUe,  25  Wis.  223,  3  Am.  Rep.  50,  and  Bunker 
T.  City  of  Hudson,  supra.  In  the  former 
case  the  city  was  held  liable  for  Invading 
plaintUTs  rights,  by  causing  the  water  col- 


lected In  the  street  to  be  conducted  onto  blf 
premises,  as  amounting  tufa  taking  of  pri- 
vate property  for  public  use.  In  the  latter 
case  the  city  Invaded  the  property  of  plain- 
tiffs by  placing  earth  on  the  land  bordering 
on  the  limits  of  the  highway  in  constmct- 
ing  an  embankment  for  the  Improvement  of 
the  street.  In  passing  opinion  on  the  ques- 
tion of  the  city's  liability  under  the  circum- 
stances it  Is  said:  "It  Is  difficult  to  conceive 
a  plainer  case  for  corporate  liability.  In 
grading  the  street  the  city  was  doing  one  ot 
the  things  which,  as  a  municipal  corpora- 
tion, it  was  authorized  to  do.  That  work 
was  done  in  an  improper  and  negligent  man- 
ner, so  as  to  Invade  the  right  of  the  plain- 
tiffs, not  as  members  of  the  public,  but  as 
adjoining  proprietors.  For  proximate  dam- 
ages thus  caused  liability  results  according 
to  principle,  and  without  conflict  of  author- 
ity." Cases  in  other  jurisdictions  support- 
ing this  view  are  O'Brien  v.  CI^  of  St  Paul, 
25  Minn.  331,  33  Am.  Rep.  470;  Elliot  on 
Roads  &  Streets,  {  495;  Schroeder  t.  Jollet, 
189  111.  48,  59  N.  E.  550,  62  L.  R.  A.  634; 
Stearns  v.  Richmond,  88  Va.  992,  14  S.  E. 
847,  29  Am.  St  Rep.  758. 

Our  attention  is  directed  to  the  fact  that 
the  case  of  RadclilTs  Executors  v.  llayor, 
etc.,  of  Brooklyn,  4  N.  Y.  195,  53  Am.  Dec. 
357,  has  been  referred  to  and  approved  by 
this  court  In  its  decisions,  and  that  the  doc- 
trine of  that  case  is  in  conflict  with  the  role 
holding  the  defendant  liable  in  this  case. 
True,  the  case  is  referred  to  and  approved 
as  supporting  the  decisions  of  the  cases 
wherein  it  is  cited,  but  these  cases  do  not 
conflict  with  the  principle  applied  to  the  In- 
stant case.  In  so  far  as  the  Radcllff  Case 
enunciates  any  rule  In  conflict  therewith,  it 
must  be  disregarded  and  disapproved.  We 
are  not  unmindful  that  other  Jurisdictions 
hold  that  damages  resulting  from  landslides 
caused  by  excavations  on  highways  in  the 
course  of  improving  them  for  public  use  are 
purely  consequential,  and  not  recoverable  by 
the  owner.  We  find  the  doctrine  of  liability 
under  such  circumstances  more  consonant 
with  reason  and  justice,  and  therefore  fol- 
low It  in  this  case. 

The  court  submitted  two  questions  In  the 
special  verdict  finding,  in  effect,  that  plain- 
tiff was  the  assignee  of  the  cause  of  action 
sued  on,  and  assessing  her  damages  at  the 
sum  of  $687.50.  After  verdict  and  before 
judgment,  defendant  moved  to  set  aside  the 
verdict,  and  for  a  new  trial,  and  also  asked 
that  further  proceedings  In  the  action  be 
stayed,  and  a  reassessment  be  ordered.  The 
court  ordered  a  reassessment  directed  the 
entry  of  an  Interlocutory  judgment  and 
stayed  all  proceedings  In  conrt  and  held  In 
abeyance  the  motions  to  set  aside  the  vw 
diet  and  for  a  new  trial.  Since  the  judgment 
appealed  from  must  be  reversed  upon  the 
grounds  stated  in  the  opinion,  it  follows  that 
the  case  moat  be  remanded,  with  directions 
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tbat  tbe  order  directing  reasBesBineiit  be  ra- 
cated.  and  that  the  conrt  proceed  to  pan 
upon  the  motion  for  a  new  trlaL 
It  la  ao  ordered. 


McCUIiLOUOH  V.  VILLAGB  OP  OAMP- 
BBLL8P0RT. 

(Supreme  Court  of  Wlaconsin.    Dec.  13,  1904.) 

ifURiciPAi.  coBPOBiiTioNS— STBXSiB— rupBoya- 

MENTS  —  ADJOIRine  OWMKBa  —  DAlf AOES  — 
KEOLJGXRCX— 8I0KWALKS— COST  OF  BUII.D- 
INO. 

1.  Re7.  St  188&  e.  40,  S  005,  charginK  coat 
of  improvements  of  Tillage  streets  to  owners  of 
abutting  property,  relates  to  cost  of  Improre- 
ment  bj  paving  a  particular  street  or  part  of  a 
street  and  building  gutters  and  sidewalks  in 
connection  therewith,  and  valid  proceedings,  es- 
tablishing a  grade  and  building  a  sidewalk,  not 
charging  the  cost  to  the  owners  of  abutting 
properQr  might  be  sustained  under  section  S93, 
snbd.  11,  granting  village  boards  power  to 
grade  streets  and  to  make  sidewalks,  and  sec- 
tions 911,  91^  and  914a,  empowering  them  to 
raise  the  necessary  means  for  improvement  of 
streets  and  sidewalks  by  taxation. 

2.  A  change  of  grade  In  a  street,  regularly 
and  properly  made  by  a  municipal  corporation, 
with  the  acts  required  to  complete  the  improve- 
ment confined  within  the  limits  of  the  street, 
was  not,  as  to  abutting  owners,  a  taking  of 
property  for  public  use,  and  they  had  no  right 
of  action  for  impairing  the  use  of  their  property 
by  rendering  the  access  thereto  more  difficult. 

Appeal  from  Circuit  Court,  Fond  da  Lac 
County;  Michael  Klrwan,  Judge. 

Action  by  James  McCullougb  against  the 
Tillage  of  Campbellaport.  Judgment  for 
plaintiff,  and  defendant  ap];>eals.    Reversed. 

An  action  to  restrain  the  defendant.  Its 
officers,  agents,  and  servants,  from  excavat- 
ing and  grading  the  street  adjacent  to  plaln- 
tlfTs  property  to  the  grade  line  adopted  by 
defendant,  and  from  building  a  sidewalk 
thereon,  under  tbe  direction  of  the  Tillage 
board.  The  court  found  as  facts  that  de- 
fendant is  a  duly  incorporated  village;  that 
plaintiff  is  one  of  tbe  owners  In  fee  of  the 
lots  described  in  tbe  complaint  and  abutting 
on  Main  street  of  the  Tillage;  that  the  vil- 
lage board,  on  October  6,  1902,  by  resolu- 
tion, adopted  a  grade  line  for  laying  and 
oonstmctlng  sidewalks  on  Main  street,  front- 
ing plaintiff's  property  and  that  of  other 
abutting  owners;  that  tbe  Tillage  officers 
were  Instructed  to  grade  Main  street  to  this 
established  grade  line,  and  lay  a  sidewalk 
thereon,  passing  In  front  of  plalntlfTs  prop- 
erty; and  that  the  grading  and  the  sidewalk 
so  to  be  built  by  the  village  officers  and  serr- 
ants  was  wltbln  tbe  limits  of  Main  street 
It  was  also  found  that.  If  the  grading  and 
excaTatlng  were  done  to  the  established 
grade  line,  it  would  lower  the  natural  sur- 
face of  Main  street  in  front  of  plaintiff's 
premises  to  a  point  about  11  Inches  lower 
fban  the  present  grade  of  Main  street,  mak- 
ing access  to  plaintiff's  store  inconvenient 
and  difficult  and  impairing  the  use  of  it  for 
tlie  usual  purposes  of  a  store.    Plaintiff  al- 


leges that  the  proceedings  of  tbe  village 
board  autborisslng  the  improvement  were  Ir- 
regular and  void,  and  that  the  improvement 
would  cause  him  Irreparable  damage  and 
loss,  and  he  therefore  prayed  that  the  Til- 
lage and  Its  representatives  be  restrained 
from  carrying  out  the  Improvement  Many 
other  facts  were  found,  which  are  not  ma- 
terial to  a  decision  of  the  case,  and  need 
not  be  adverted  to  upon  this  appeal.  The 
court  granted  the  relief  prayed  for,  and 
awarded  damages  in  a  nominal  sum.  This  is 
an  appeal  from  the  Judgment  in  plaintiff's  fa- 
vor perpetually  restraining  the  village  author- 
ities from  carrying  out  the  contemplated  im- 
provements, and  awarding  him  nominal  dam- 
ages, with  costs  of  the  action. 

T.  L.  Doyle,  for  appellant  Duffy  &  Mc- 
Orory,  for  respondent 

8IEBE0KER,  J.  (after  stating  the  facts). 
The  village  board  was  enjoined  from  prose- 
cuting to  completion  the  contemplated  im- 
provement by  grading  Main  street  to  the  es- 
tablished grade  and  building  a  sidewalk  in 
front  of  plaintiff's  premises.  It  Is  found  that 
the  village  board,  on  October  6,  1002,  at  a 
stated  meeting,  by  resolution  adopted  a  street 
and  sidewalk  grade  for  Main  street  and  di- 
rected its  street  superintendent  to  build  a 
sidewalk  on  the  established  grade.  This 
sidewalk  would  pass  in  front  of  plaintiff's 
store  building,  and  necessitate  a  lowering  of 
the  street  surface  to  the  depth  of  nearly  11 
Inches  below  the  surface  of  the  present  walk. 
The  village  was  enjoined  from  making  this 
Improvement  upon  the  ground  that  the  vil- 
lage board  did  not  take  the  requisite  steps 
under  the  statute  to  give  Its  proceedings 
validity  under  the  powers  granted  to  village 
boards  by  section  905,  c.  40,  Rev.  St  1808. 
It  appears  that  the  board  undertook  to  es- 
tablish a  street  and  sidewalk  grade  on  some 
of  its  streets.  Including  Main  street  border- 
ing on  plalntlfTs  premises,  and  to  build  a 
sidewalk  on  the  established  grade  in  front 
of  his  property.  In  ordering  the  Improve- 
ment no  attempt  was  made  to  charge  the 
cost  to  the  owners  of  the  abutting  property, 
as  prescribed  by  section  905.  We  must  there- 
fore look  elsewhere  in  tbe  statutes  for  power 
authorizing  the  action  taken  by  them.  Subdi- 
vision 11  of  section  893  grants  village  boards 
power  "to  lay  out  open,    •    •    ♦    and  widen 

•  •  •   streets    •   •   •   (and)   •   •   •   alleys 

•  •  •  to  grade.  Improve  and  repair  or  dis- 
continue tbe  same  or  any  part  thereof;  to 
make  •  •  •  or  otherwise  Improve,  keep  In 
repair,  •  •  •  <«  discontinue  sidewalks  and 
crosswalks."  The  performance  of  these  du- 
ties clearly  requires  expenditures  to  defray 
tbe  expense  incident  to  the  exercise  of  these 
municipal  functions.  Tbe  requisite  author^ 
Ity  for  this  purpose  is  granted  them  by  sec- 
tions 911,  912,  and  914a,  which  empowers 
them  to  raise  the  necessary  means  for  the 
Improvement  of  the  streets  and  sidewalks  by 
taxation.    A    comparison   of   these  sections 
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with  aection  905  clearly  shows  that  the  ex- 
penses Incident  to  improving  the  Tillage 
streets  generally  for  public  use  and  travel 
are  to  be  defrayed  by  the  Inhabitants  by  gen- 
eral taxation,  vrhile  the  cost  of  the  Improve- 
ment by  paving,  macadamizing,  or  otherwise 
of  a  particular  street  or  part  of  a  street,  and 
building  gutters  and  sidewallcs  in  r-onnectlon 
therewith,  as  contemplated  by  section  905,  is 
chargeable  upon  the  abutting  property  by 
special  assessments  in  the  manner  and  upon 
the  conditions  prescribed  by  this  section. 
The  steps  taken  by  the  village  board  clearly 
indicate  they  were  acting  under  the  author- 
ity granted  them  for  making  general  street 
improvements,  under  which  the  village  board 
may  establish  street  and  sidewalk  grades 
and  build  sidewalks,  to  be  paid  for  out  of 
the  general  street  Improvement  fund.  It  Is 
not  suggested  that  the  proceeding  of  the 
board  was  Irregular  or  void  under  this  au- 
thority, and  we  find  nothing  In  the  record 
which  Impeaches  the  validity  of  their  action. 
It  wa«  considered  by  the  court  that  if  the 
village  made  the  Improvement  as  directed, 
plaintiffs  premises  would  thereby  be  mate- 
rially damaged  In  value,  access  thereto  from 
the  street  made  dlfScuIt  and  inconvenient, 
and  Its  use  materially  impaired,  causing  him 
Irreparable  injury.  The  court  found  all  that 
had  been  done  and  what  would  be  required 
to  complete  the  Improvement  was  confined 
within  tlie  limits  of  the  street  Under  these 
circumstances  plalntifC  has  no  cause  of  actios 
for  the  Impairment  of  and  interference  with 
his  facilities  for  ingress  and  egress.  It  has 
been  repeatedly  asserted  In  the  decisions  of 
this  court  that  in  the  absence  of  any  law 
giving  the  owners  of  real  estate  adjoining  a 
public  street  or  highway  a  right  to  recover 
damages  from  the  municipality  on  account 
of  the  change  of  grade,  no  damages  can  be 
recovered  on  account  of  such  change  of  grade 
unless  the  premises  of  the  adjoining  or 
abutting  owner  have  been  injured  through 
the  negligence  of  the  municipality  or  Its 
agents  In  making  such  a  change,  and  that 
such  a  change  of  grade  is  not  the  taking  of 
private  property  for  public  use.  Wallich  v. 
Manitowoc  57  Wis.  9,  14  N.  W.  812;  Col- 
clough  V.  Milwaukee,  92  Wis.  182,  65  N.  W. 
1039.  If,  however,  the  municipality  or  its 
agents.  In  making  such  improvements,  are 
guilty  of  an  actual  physical  invasion  of  the 
adjoining  premises,  either  by  occupying  a 
part  of  them  in  making  an  embankment  to 
raise  the  street,  or  by  taking  a  part  in  grad- 
ing, or  by  causing  it  to  subside  and  fall  by 
excavations,  then  they  are  not  within  the 
protection  of  the  principle  of  the  foregoing 
eases,  and  liability  attaches.  Bunker  v.  Hud- 
son (Wis.)  99  N.  W.  448;  Damkoehler  v.  Mil- 
waukee (decided  herewith)  101  N.  W.  706. 
Under  the  facts  of  this  case  the  village  board 
acted  regularly  within  their  authority,  and 
plaintiff's  rights  were  not  violated,  and  no 
cause   for   restraining  the   village  and  Its 


agents  from  completing  the  Improvement  as 
contemplated  by  the  resolution  of  the  board 
is  shown. 

The  judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rections to  enter  judgment  dlsmisslog  the 
complaint 


RUEPINO  v.  CHICAGO  ft  N,  W.  BY.  CO. 

(Supreme  Court  of  Wisconsin.     Dec.  13,  1904.' 

FXBSONAI.  IRJITBIKS— nAKAQXS — RES   AU- 
JtTDICATA. 

1.  A  decision  by  the  Supreme  Goart  tlut  dam- 
ages aase^ed  for  a  personal  injury  are  excessive 
ia  res  judicata  in  a  subsequent  trial  in  which 
substantially  the  same  evidence  is  Introduced. 

2.  A  verdict  of  $9,500  for  a  simple  fracture 
of  the  small  bone  of  the  leg  below  the  knee,  op- 
posite a  compound  fracture  of  the  lar|e  bone 
thereof,  of  a  man  45  years  old,  engaged  in  office 
work,  IS  excessive;  hla  recovery  having  beta 
rapid,  he  being  able  to  attend  to  his  bnainess 
after  alx>ut  six  months  substantially  as  liefore 
the  injury,  and  his  only  difficulty  being  a  loose- 
nesa  in  the  knee  joint,  permitting  the  leg  to 
bow  out  about  an  inch  as  his  weight  ia  thrown 
on  it,  thus  rendering  it  Inconvenient  in  going 
about. 

Appeal  from  Cbrcuit  Court  Pond  du  Lac 
County;    Michael  Klrwan,  Judge. 

Action  for  personal  injuries  by  Henry 
Rueping  against  the  Chicago  &  Northwestern 
Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Action  to  recover  for  personal  injuries. 
The  claim  of  the  plaintlfr  was  that  on  June 
24,  1900,  while  a  passenger  oo  defendant's 
train,  through  want  of  ordinary  care  on  the 
part  of  its  servants,  he  was  severely  in- 
jured. The  only  issue  tried  was  as  to  the 
proper  amount  to  award  plaintiff  as  com- 
pensatlon.  The  case  was  first  tried  in  De- 
cember, 1901,  resulting  In  a  judgment  for 
$12,000.  On  appeal  that  was  reversed  as 
excessive,  116  Wis.  626,  93  N.  W.  843.  The 
court  held,  that  in  order  to  avoid  invading 
defendant's  right  to  an  assessment  of  dam- 
ages  by  a  jury  the  error  could  not  be  ao 
cured  as  to  avoid  a  new  trial,  unless  plain- 
tiff would  consent  to  take  judgment  for  $2.- 
500.  Plaintiff  declined  to  do  that  A  new- 
trial  was  accordingly  had  resulting  In  a  ver- 
dict for  19,500.  A  motion  was  made  to  net 
that  aside  as  excessive,  which  was  over- 
ruled. Judgment  was  thereupon  rendered  In 
piaintilTs  favor  for  $9,500,  and  costs.  De- 
fendant appealed. 

Qdward  M.  Hyzer,  for  appellant  John.  T. 
Thompson  (Charles  Barber,  of  counsel),  for 
respondent 

MARSHAL^  J.  (after  stating  the  facts). 
If,  aa  counsel  for  appellant  contend,  there 
is  no  material  difference  between  the  evi- 
dence on  the  last  trial  and  that  on  the  first, 
aa  to  the  loss  respondent  has  suffered,   or 
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will  soffer,  resulting  from  Us  injury,  it 
would  aeem,  as  a  matter  of  course,  tliat  tbe 
verdict  cannot  stand.  A  decision  as  to  tbe 
quantum  of  damages  recoverable  on  a  given 
state  of  facts,  for  the  case  in  hand,  is  res 
adjudlcata.  It  is  as  absolutely  controlling  as 
a  decision  therein  upon  any  other  question. 
Collins  ▼.  City  of  Janesville,  111  Wis.  348,  87 
N.  W.  241.  Hence,  so  far  as  the  amount  re- 
coverable on  the  facts  here  was  formerly 
determined,  that  is  the  test  of  the  correct- 
ness of  the  present  verdict.  On  such  former 
occasion,  with  the  language  "A  jury  might 
reasonably  assess  plaintiff's  damages  as  low 
as  $2,600,  and  might,  of  course,  assess  the 
same  somewhat  higher,"  it  was  said: 

"The  range  of  human  judgment  in  re- 
spect to  such  matters  is  quite  large.  It  is 
a  very  difficult  matter  to  set  boundaries  be- 
yond which  it  cannot  go.  It  cannot  be  done 
at  all  with  any  very  great  degree  of  ae- 
curacy." 

That  permitted  the  jury  to  go  to  any  limit 
to  which  fair-minded  men  might  reasonably 
place  the  damages, — considering,  of  course, 
that  a  given  amount  of  pain  and  suffering 
are  not  to  be  measured  by  the  sum  of  money 
one  would  take  to  be  subjected  thereto,  Hed- 
dles  V.  Chicago  &  Northwestern  Ry.  Co.,  74 
Wis.  23&-258,  42  N.  W.  237,  but  did  not  fairly 
suggest  that  a  sum  nearly  four  times  the 
minlmnm  stated  might  be  allowed. 

Counsel  for  respondent  strenuously  con- 
tend that  the  evidence  is  far  different  now 
than  before,  and  that  one  material  fact,  viz.: 
a  simple  fracture  of  the  fibula,  or  small  bone 
of  tbe  leg,  opposite  the  compound  fracture 
of  the  tibia,  or  large  bone  thereof,  appear- 
ing by  the  evidence  on  both  trials,  was  not 
in  tbe  mind  of  tbe  court  when  rendering  the 
decision.  Tme,  the  fracture  of  the  fibula 
was  not  referred  to,  but  the  effect  of  tbe  In- 
Jury  as  a  whole  was  mentioned  and  that  was 
tbe  ultimate  fact  for  consideration  in  fix- 
ing the  compmsatlon.  The  evidence  now, 
though  in  much  greater  volume  than  before, 
seems  to  be  substantially  to  the  same  ef- 
fect as  formerly.  As  in  Collins  v.  The  City 
of  Janesville,  siq>ra,  there  was  more  evi- 
dence, expert  and  otherwise,  on  tbe  last  oc- 
casion than  on  the  first,  but  the  facts  it 
tended  to  establish  were,  in  tbe  main,  the 
same  In  <n>e  case  as  In  tine  other. 

Except  for  the  omission  before  to  refer 
to  the  fracture  of  the  small  bone  of  respond- 
ent's leg,  no  complaint  is  made  bat  that  the 
nature  of  his  injury  and  the  result  as  it  then 
appeared  are  there  fairly  treated  in  these 
words: 

•The  large  bone  of  the  right  leg  below 
tbe  knee  was  broken  transversely  down- 
ward. There  was  a  displacement,  giving 
the  Injury  the  character  of  what  Is  called  a 
compound  fracture.  It  was  not  specially 
palnfuL  Plaintiff  recovered,  so  fttr  as  prob- 
ably he  ever  will,  in  a  few  months.  He  was 
forty-flve  years  of  age  when  injured.  His 
business  was  mainly  office  work.    He  was 


sufficiently  restored  to  enable  him  to  attend 
to  such  business  substantially  as  formerly. 
Tbe  restored  limb  Is  not  quite  as  strong  as 
before.  It  Is  not  wholly  in  its  normal  condi- 
tion and  never  will  be.  The  ligaments  at  the 
knee  joint  are  so  impaired  that  the  joint  Is 
more  than  normally  mobile.  That  permits  a 
slipping  outward  as  the  weight  of  the  body 
is  thrown  upon  tbe  imperfect  limb.  He  is 
required,  in  using  his  limb,  to  use  care  and 
favor  the  Impaired  member.  He  has  not  full 
control  of  the  Umb  because,  as  indicated, 
tbe  ligaments  of  the  knee  are  to  some  ex- 
tent i>ermanently  relaxed.  He  testified  that 
his  only  difficulty  in  using  his  limb  was  that 
there  was  a  looseness  In  the  knee  joint  per- 
mitting the  leg  to  bow  out  about  an  Inch  as 
he  threw  his  weight  upon  it,  and  that  it 
troubled  him  some  in  moving  about" 

The  evidence  now  is  to  the  effect  that 
there  was  a  compound  fracture  of  the  tibia 
about  2^  tncbes  below  the  knee,  and  op- 
posite thereof  a  simple  fracture  of  the  fibula. 
While  it  appeared  formerly,  as  It  does  now, 
that  respondent  suffered  considerable  pain, 
it  did  not  and  does  not  appear  that  the  in- 
Jury,  for  one  of  the  kind,  was  specially  pain- 
ful. He  testified  more  at  length  on  tbe  last 
occasion  than  on  the  first  In  that  regard,  but 
did  not  add  materially  to  what  one  would 
naturally  Infer  from  the  character  of  the 
injury,  and  the  length  and  kind  of  treat- 
ment required  therefor.  We  may  well  say 
now,  as  before,  in  effect,  that  the  Injury,  all 
things  considered,  was  not  specially  painfuL 
Respondent  had  prompt  and  efficient  atten- 
tion from  tbe  time  of  the  accident  till  he 
recovered.  There  were  no  special  features 
in  his  case.  He  commenced  to  mend  prompt- 
ly under  treatment  and  the  Improvement 
progressed  rapidly  to  a  substantial  recovery. 
It  was  said  before,  as  indicated,  that  he  re- 
covered so  far  as  he  ever  will  in  a  few 
months.  It  appears  tbe  same  now.  Tbe 
time  occupied  in  such  recovery  was  about 
six  months.  It  was  said  then,  as  indicated, 
that  be  recovered  so  as  to  resume  bis  ordi- 
nary business  and  conduct  same  as  former- 
ly. He  Bo  testified  most  distinctly  on  the 
last  occasion.  Again,  It  was  said  that  the 
Injured  member  was  not  cured  so  as  to  be 
quite  as  strong  as  before,  and  never  could 
be.  Now  the  evidence  is  to  the  effect  that 
be  customarily  walks  by  the  aid  of  a  cane 
from  his  borne  to  bis  place  of  business,  the 
distance  being  about  half  a  mile,  and  re- 
turns, several  times  a  day;  that  by  such  aid 
he  can  walk  up  and  down  stairs;  that  he 
can  go  about  his  office  without  a  cane;  that 
be  stiffers  only  a  sense  of  weakness  in  the 
limb,  except  when  changes  In  the  weather 
occur;  that  In  walking  the  defective  limb 
bows  out  with  a  slipping  sensation  at  tbe 
knee  joint  requiring  him  to  use  a  cane;  that 
aside  from  relaxation  of  tbe  ligaments,  al- 
lowing such  abnormal  motion,  when  bis 
weight  Is  thrown  upon  the  Injured  limb,  re- 
quiring the  use  of  a  cane  to  enable  him  to 
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walk  conveniently,  and  the  weakness  of  the 
limb,  rendering  him  unable  to  use  It  as  free- 
ly as  before.  It  now  Is  and  probably  will  con- 
tinue to  be  in  Its  normal  condition,  as  re- 
gards tibe  injury.  There  Is  no  evidence  now, 
nor  was  there  on  the  former  trial,  that  his 
earning  capacity  at  his  customary  labor 
was  permanently  Impaired  by  the  accident 
There  Is  some  testimony  that  the  weakness 
of  the  limb  may  Increase  with  age,  but  on 
the  whole  that,  at  the  best,  only  appears 
to  be  a  bare  possibility. 

A  more  detailed  referente  to  the  evidence 
in  the  record  would  only  further  emphasize 
what  has  been  said  as  to  the  situation  pre- 
sented to  the  Jury  to  be  remedied  by  a  mon- 
ey equivalent,  being  substantially  the  same 
on  the  last  trial  as  on  the  first.  If  there  Is 
any  difference.  It  is  in  respect  to  the  pain 
suffered  by  respondent  when  be  was  rescued 
from  the  wreck,  and  daring  the  brief  period 
he  was  at  the  hospital.  We  still  think  the 
Jury  might  reasonably  have  assessed  his 
damages  as  low  as  $2,500,  and  might  reason- 
ably have  named  a  somewhat  larger  sum, 
but  not  one  around  four  times  the  minimum 
stated. 

Recapitulating  the  situation  briefly.  Re- 
spondent was*  prevented  from  attending  to 
his  ordinary  business  about  six  months.  He 
suffered  considerable  pain,  but  only  what 
was  ordinarily  Incident  to  a  compound  frac- 
ture of  the  tibia,  accompanied  by  a  simple 
fracture  of  the  fibula.  He  was  treated  skUl- 
fuUy  from  the  first  and  progressed  without 
any  unusual  complication  to  a  substantial 
recovery  in  the  usual  time  in  such  cases. 
There  was  severe  pain  only  at  times  during 
a  few  weeks,  which  was  relieved  with  rea- 
sonable efficiency  upon  being  manifested. 
After  the  expiration  of  six  months  from  the 
injury  he  attended  to  bis  ordinary  business 
as  before,  and  for  aught  that  appears  will 
always  be  able  to  do  so,  so  far  as  the  injury 
in  question  is  concerned.  He  will  suffer 
some  Inconvenience  in  going  about,  and  tlie 
range  of  Ills  opportunities  for  employment 
win  be  somewhat  limited  because  of  the 
injury.  It  will  probably  cause  him  some 
pain  during  changes  in  the  weather,  and  he 
will  always  have  a  sense  of  weakness  in 
the  imperfect  limb,  wliich  will  to  some  ex- 
tent limit  Ills  capacity  for  going  about 
For  that  in  the  whole,  the  Jury  awarded 
the  equivalent  on  a  6  per  cent  basis,  of 
an  annuity  sufficient  to  support  respondent 
in  idleness  the  balance  of  Ills  life.  Enough 
to  purchase  in  any  of  the  better  class  of 
Insurance  companies  dealing  In  annuity  pol- 
icies, one  yielding  $50  per  month  for  the  bal- 
ance of  his  days.  A  mere  statement  of  that 
situation  Is  enough  in  itself,  it  seems,  to 
show  that  the  verdict  is  clearly  excessive. 
Is  far  beyond  mere  compensation  to  re- 
spondent for  his  loss.  No  such  amount  for 
a  similar  loss  has  been  sustained  in  this 
or  any  other  court  so  far  as  we  can  dis- 


cover. We  cannot  escape  fbe  condusion 
that  the  Jurors,  without  fault  of  court  or 
counsel,  wore  either  influenced  by  some- 
thing outside  the  case,  or  failed  to  ^nde^ 
stand  that  they  were  expected  to  award  re- 
spondent a  mere  money  equivalent  for  his 
loss,  so  far  as  the  Judgment  of  fair-minded 
men  could  arrive  at  the  matter,  Ijeering  In 
mind  that  the  amount  to  be  awarded  against 
a  railway  company  upon  a  given  state  of 
facts  is  no  greater  than  against  the  humblest 
individual.  The  actual  loss  to  be  paid  tot 
cannot  be  legitimately  affected  in  the  slight- 
est degree  by  the  character  or  capacity  to 
pay  of  the  defendant  A  dollar  will  go  Just 
as  far,  as  an  equivalent  for  pain  or  loss 
of  any  kind,  coming  from  one  source  as  ftom 
the  other. 

The  precedents  confirm  what  has  been 
said.  In  Karaslch  v.  Hasbrouck  et  al.,  28 
Wis.  569,  plaintiff,  a  man  of  20  years  of 
age  having  two  ribs  broken  and  one  leg 
so  badly  bruised  and  wounded  that  pieces 
of  the  bone  worked  out  through  the  wound, 
was  confined  to  his  bed  for  a  considerable 
length  of  time,  suffered  much  pain  and  was 
permanently  disabled  from  following  his 
usual  occupation,  and  rendered  reasonably 
certain  to  permanently  suffer  pain  to  a  con- 
siderable degree,  was  awarded  $5,000.  In 
Propsom  V.  Leatham  et  al.,  80  Wis.  608;  SO 
N.  W.  686,  a  laborer  in  good  health  and 
middle  life,  who  was  seriously  and  perma- 
nently Injured,  one  of  his  legs  being  broken 
and  partially  permanently  deformed,  was 
awarded  $1,800.  In  Rhoades  v.  Vamey,  81 
Me.  222,  39  Atl.  552,  a  person  whose  leg 
was  broken  in  three  places  and  was,  after 
full  treatment  permanently  shorter  than 
before,  was  awarded  $1,200.  In  Melners  v. 
St  Louis,  130  Mo.  274,  32  &  W.  637,  plaintiff, 
whose  leg  was  broken  and  seriously  and 
permanently  impaired,  was  awarded  $5,166. 
In  Belts  V.  Yonkers,  74  Hun  (N.  T.)  73,  26  N. 
T.  Supp.  106,  plaintiff,  both  of  whose  legs 
were  broken,  was  awarded  $5,000.  In  Brady 
T.  Manhattan  Ry.  Co.  (Com.  PI.)  6  N.  Y.  Supp. 
633,  a  person  whose  leg  was  broken  and  who 
also  received  permanent  internal  Injuries, 
was  allowed  $5,000.  In  Missouri,  etc.  By. 
Co.  T.  Johnson  (Tex.  Civ.  App.)  87  S.  W. 
771,  $5,000,  was  allowed.  Both  bones  of 
plaintiff's  leg  were  fractured  between  the 
knee  and  ankle,  and  the  leg,  after  treatment 
was  left  shorter  than  before,  and  was  other' 
wise  considerably  deformed  and  incapacitat- 
ed for  use.  In  North  Clilcago  St  By.  Oo. 
V.  WIswell,  168  111.  613,  48  N.  EL  407.  $5,000 
awarded  for  a  broken  leg  was  said  to  be 
excessive  to  the  amount  of  $2,600.  In  L(Hn- 
bard  V.  C,  R.  I.  &  P.  Ry.  Co.,  47  Iowa,  494, 
a  verdict  of  $4,000  for  a  broken  leg  was  re- 
duced to  $1,500.  In  Black  v.  Ganolton  B. 
Co.,  10  La.  Ann.  83,  63  Am.  Dec.  586,  both 
of  plaintiff's  legs  were  broken  and  a  ver- 
dict for  $10,000,  was  reduced  to  $5,000.  In 
Slette  T.  Great  Northern  B.  Oo.  (BUnnJ  55 
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N.  W.  187,  plaintiff,  a  man  of  80  years  of 
age,  trho  snstalned  a  compound  fracture  of 
the  tblgh  bone  and  waa  left,  after  treat- 
ment, with  hia  leg  permanently  defective, 
but  not  BO  as  to  materially  Interfere  with 
his  earning  capacity,  recelyed  a  verdict  of 
$4,100,  which  Included  $100,  paid  out  for 
treatment,  and  It  was  reversed  as  being 
far  beyond  the  proper  limits  of  mere  com- 
Ijensatlon. 

We  regret  the  necessity  to  reverse  the 
Judgment  In  this  case  a  second  time  for 
ezcessivenees  of  the  verdict  We  acquit 
counsel  on  both  aides  of  any  responsibility 
therefor.  Moreover,  the  error  of  the  court 
In  not  dealing  with  the  excessive  verdict,  as 
It  seems  should  have  been  done,  especially 
In  the  light  of  the  former  decision,  is  one 
such  as  often  occurs  In  this  class  of  cases 
without  suggesting  any  serious  want  of 
Judicial  attention.  The  burden  of  duty  In 
such  situations  Is  not  easy  to  bear.  ▲  high 
order  of  Judicial  courage  Is  required  to  fully 
discharge  It  That  there  are  sometimes  fail- 
ures in  that  regard  Is  by  no  means  sui^ 
prising.  Such  failures  are  generally  quite 
excusable,  notwithstanding  the  necessity  to 
atone  therefor  here.  But  the  more  folly 
duty  Is  discharged  at  the  circuit  In  such 
matters,  the  more  certainly  Justice  In  the 
ultimate  will  be  measured  out  between  par- 
ties,  since  a  failure  In  that  regard  must  be 
very  clear  to  warrant  rectification  thereof 
here. 

It  Is  considered,  as  before  Indicated,  that 
Judgment  should  not  go  against  appellant 
without  his  consent  so  as  to  avoid  a  third 
trial,  unless  plaintiff  will  consent  to  take 
$2,500,  and  costs.  On  the  other  hand.  It 
Is  considered  that  the  maximum  amount  that 
can  reasonably  be  awarded  to  plaintiff  by 
reason  of  his  Injury  Is  $5,000.  So  far  as 
proper  practice  will  permit  we  will  resi>ond 
to  the  request  made  by  counsel  upon  both 
Bides  to  terminate  this  litigation  without  fur- 
ther delay.  The  dlapositlon  we  have  con- 
cluded to  make  of  the  matter,  without  in- 
vading the  rights  of  the  parties  to  a  Jury 
trial,  will  enable  either  to  close  the  con- 
troversy speedily  without  the  consent  of  the 
other. 

The  Judgment  of  the  circuit  court  Is  re- 
Tersed,  and  the  cause  remanded  for  a  new 
trial,  unless  defendant  within  20  days  after 
receiving  written  notice  of  the  filing  of  the 
remltUtor  In  the  court  below,  serves  upon 
plaintiff's  counsel  consent  In  writing  to  Judg- 
ment In  his  faror  for  $5,000,  and  coats,  as 
heretofore  taxed,  or  unless  In  case  of  failure 
to  serve  such  notice  plaintiff,  within  SO  days 
after  such  filing  of  the  remittitur,  serves  ni>- 
on  defendant's  counsel  consent  In  writing 
to  take  Judgment  for  $2,600,  and  costs,  as 
heretofore  taxed.  In  case  of  consent  by 
either  side,  as  Indicated,  Judgment  may  be 
rendered  npon  application  of  plaintiff  to 
the  court  having  Jmlsdlctlon  of  the  matter, 
without  notice. 


QUALEY  et  al.  v.  CITY  OF  BROOKINGS 
et  al. 

(Bapreme  Court  of  South  Dakota.     Dea  7, 
1904.) 

XTTHICIFAL  COBFOBATIORS— KXCLUSION  OF  TEB- 
RTTOBT— FBKJCDICI  TO  CITT— KVIDKHOK — STJF- 

nciBNOT  —  FUSiniPTioNS  —  Aor    OF    crrY- 

COQROIL. 

1.  On  a  petition  by  Inhabitants  of  a  portion 
of  the  territory  of  a  city,  seeking  to  have  such 
territory  excluded,  it  appeared  that  the  city  was 
incorporated  in  1883,  and  embraced  a  territory 
of  nine  square  miles ;  that  it  had  been  steadily 
Increasing  in  the  size  of  its  populated  area  and 
improvements ;  that  in  1897  permanent  improve- 
ments were  made  to  the  extent  of  $50,000,  in 
1889  there  were  about  $11,000,  and  in  1900 
there  were  about  $152,00(X  such  Improvements 
extending  in  all  directions  from  the  center  of  the 
city ;  that  the  petitioners  had  acquiesced  in 
the  boundaries  and  participated  in  municipal 
affairs  for  nearly  20  years;  that  the  value  of 
their  property  had  been  enhanced  by  being  in 
the  city;  that  the  exclusion  would  place  th« 
city  limits  in  close  proximity  to  some  portions 
of  platted  and  residence  parts  of  the  city ;  that 
it  would  exclude  the  source  of  the  water  sup- 
ply ;  that  it  would  exclude  cemeteries  used  by 
the  city ;  that  in  1880  the  city  had  a  popula- 
tion of  1,465 ;  that  in  1900  it  had  2,340,  and  at 
the  time  of  trial  about  3,000  inhabitants ;  that 
the  corporate  limits  of  the  board  of  education  of 
the  city  were  the  same  as  the  original  limits  of 
the  city.  Held,  that  it  was  error  lor  the  circuit 
court  to  overrule  the  decision  of  the  common 
council  refusing  the  petition. 

2.  The  decision  of  a  common  council  refusing 
a  petition  for  the  exclusion  of  certain  terri- 
tory then  included  within  its  corporate  limits 
was  presumptively  correct,  and  should  not  be 
overruled  by  the  circuit  court  unless  clearly 
shown  tliat  no  Injustice  would  be  done  to  the  re- 
maining portion  of  the  cil7. 

Haney,  J.,  dissenting. 

Appeal  from  Circuit  Court  Brookings 
County. 

Petition  by  T.  R.  Qualey  and  others  against 
the  dty  of  Brookings  and  Frederldt  B.  Bates, 
praying  that  a  portion  of  the  territory  of  said, 
dty  be  excluded  frc«B  its  corporate  limits.' 
From  a  Judgment  for  petitioners,  defendants 
appeal.    Reversed. 

J.  P.  Cheever,  -City  Atty.,  Phllo  Hall, 
George  A.  Mathews,  and  Walter  M.  Cheever, 
for  appellants.  John  O.  Jenkins,  for  respond- 
ents. 

CORSON,  P.  J.  This  Is  an  appeal  by  the 
defendants  from  a  Judgment  of  the  circuit 
court  of  Brookings  county  excluding  a  por- 
tion of  the  territory  of  the  present  dty  of 
Brookings  from  the  said  dty.  The  dty  of 
Brookings  was  Incorporated  under  a  special 
act  of  the  territorial  IjCgislature  of  Dakota 
approved  March  9,  1883,  embracing  a  terri- 
tory of  nine  square  miles.  In  March,  1901,  a 
petition  was  filed  with  the  dty  coundl  by 
parties  representing  more  than  three-fourths 
of  the  legal  voters  residing  In  the  territory 
Sought  to  be  excluded,  and  by  the  owners  of 
more  than  three-fourths  in  value  of  the  prop- 
erty within  such  territory,  praying  that  the 
same  be  excluded  from  said  city.  The  cMy 
coundl  denied  the  application  of  the  petl- 
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tloners,  and  thereupon  the  same  was  pre- 
sented to  the  elrcnlt  court,  with  a  statement 
of  the  necessary  facts  to  give  the  conrt  Juris- 
diction of  the  same.  A  trial  was  had  by  the 
court  without  a  Jury,  and  findings  of  fact 
were  made  and  Judgment  rendered  In  favor 
of  the  plaintiffs.  The  territory  sought  to  be 
excluded  embraces  nearly  two-thirds  of  the 
town  site  of  Brookings  as  It  existed  at  the 
time  of  the  application. 

At  the  conclusion  of  the  evidence  the  de- 
fendants presented  findings  of  fact,  of  which, 
among  others,  the  following  were  rejected  by 
the  conrt:  The  conrt  finds:  "That  said  city 
has  been  steadily  Increasing  in  [the]  size  of 
the  populated  area  and  Improvements.  That 
in  the  year  1897  the  permanent  Improvements 
were  over  $50,000;  In  the  year  1899  they 
were  about  $10,800 ;  In  1900  they  were  about 
$152,000;  consisting  principally  of  store 
buildings  and  dwellings.  That  such  build- 
ings and  improvements  extend  in  all  direc- 
tions from  the  center  of  the  dty.  That  the 
petitioners  and  their  grantors  have  acqui- 
esced in  the  boundaries  and  participated  In 
the  municipal  affairs  of  the  said  city  for 
nearly  twenty  years,  voting  at  bond  elections 
whereat  bonds  have  been  Issued  by  the  said 
city  for  various  purposes,  •  •  «  and  that 
the  value  of  their  property  has  been  greatly 
enhanced  by  reason  of  being  in  said  city. 
That  to  grant  said  petition  would  in  many 
places  bring  the  city  limits  in  very  close 
proximity  to  the  platted  and  residence  por- 
tions of  said  city,  and  allow  no  room  for  ex- 
tension. That  said  city  is  closely  and  com- 
pactly built  That  to  grant  said  petition 
would  exclude  from  the  city  limits  the  source 
of  the  water  supply  situated  in  the  present 
extreme  western  part  of  the  said  city,  con- 
sisting of  a  well  and  pumping  station;  said 
waterworks  being  owned  and  operated  by  the 
.city.  •  •  •  That  such  segregation  would 
reduce  the  area  of  said  city  to  such  an  ex- 
tent as  to  nullify  and  greatly  Impair  its 
powers  for  the  protection  of  its  inhabitants 
from  the  establishment  of  slaughterhouses, 
saloons,  *  *  •  and  other  nuisances  In 
close  proximity  to  the  dwelling  houses  of  its 
inhabitants,  and  prevent  the  city  from  estal>- 
Usblng  pestfaouses  and  taking  other  precau- 
tions necessary  for  the  protection  of  the 
health  and  comfort  of  its  citizens.  That  such 
segregation  would  prevent  the  extension  of 
sewers  to  properly  drain  said  city.  •  •  • 
That  all  of  said  territory  sought  to  be  segre- 
gated is  now  necessary,  for  proper  police  reg- 
ulations and  for  various  sanitary  reasons,  to 
be  retained  in  said  city,  under  the  control  of 
Its  ordinances  and  police  and  health  officers, 
and  that  the  prospects  are  that  the  whole  or 
large  parts  thereof  will  soon  be  required  fbr 
residence  and  business  purposes."  It  Is  con- 
tended by  the  defendants  that  the  evidence 
offered  fully  sustained  these  proposed  find- 
ings, and  that  the  same  should  have  been 
made  by  the  court.  While  much  of  the  evi- 
dence offered  on  the  part  of  the  defendants 


was  excluded,  we  are  of  the  oplnloB  tbat  tlie 
evidence  admitted  warranted  the  court  in 
making  the  proposed  findings,  and  that  its 
refusal  to  find  as  requested  was  clearly  error. 
It  appears  from  the  evidence  that  the  city  of 
Brookings  contained  at  the  time  of  the  filing 
of  the  petition  a  population  of  over  2,i]00, 
and  was  a  growing  and  thriving  city,  and 
that  within  its  limits  Is  situated  the  South 
Dakota  Agricultural  College.  It  further  ap- 
pears that  the  city  has  a  system  of  water- 
works, and  that  the  supply  for  the  same  is 
embraced  within  the  territory  sought  to  be 
excluded;  and  a  sewerage  system,  the  outlet 
of  which  la  also  wltliln  that  territory.  It 
also  appears  that  the  boundaries  of  the  in- 
dependent school  district  of  Brookings  are  co- 
extensive with  the  boundaries  of  the  city.  It 
also  appears  from  the  evidence  that  two  cem- 
eteries are  within  the  territory  sought  to  be 
excluded.  It  is  also  shown  by  the  evidence 
that  many  of  the  petitioners  and  owners  of 
the  property  sought  to  be  excluded  had  been 
residents  of  the  city  for  20  years  or  more, 
had  participated  in  the  elections,  and  had 
been  greatly  benefited  by  the  enhanced  value 
of  their  property  by  reason  of  the  municipal 
Improvements,  and,  so  far  as  the  record  dis- 
closed, had  heretofore  made  no  complaint. 
The  testimony  of  the  citizens  and  the  plat 
of  the  city  showing  the  territory  remaining^ 
within  the  dty  and  the  territory  excluded  by* 
the  Judgment  of  the  court  show  quite  clearly 
that  the  dty  will  in  all  probability  require 
the  excluded  portion  for  munidpal  purpose 
in  the  near  future,  taking  Into  consideration 
the  dty's  present  and  prospective  rapid 
growth.  In  connection  with  the  proposed 
findings  rejected,  the  court  allowed  the  fol- 
lowing findings:  "That  in  the  year  1890  the 
census  of  the  dty  of  Brookings  aforesaid 
showed  that  it  then  had  a  population  of  1,463 : 
in  1000  the  census  showed  that  it  had  a  pop- 
ulation of  2^46.  That  the  population  of  the 
said  dty  has  been  constantly  and  rapidly  hi- 
creaslng,  and  in  1900  the  registration  of  vot- 
ers was  682,  and  the  vote  cast  in  said  dty 
was  599.  That  the  population  of  said  dty 
at  the  time  of  the  trial  herein  was  about 
8,000.  That  the  corporate  limits  of  the  board 
of  education  of  the  dty  of  Brookings  are  the 
same  as  the  original  limits  of  the  dty  of 
Brookings.  •  •  •  That  to  grant  such  pe- 
tition would  exclude  from  the  limits  of  said 
dty  two  cemeteries  used  by  said  dty — being 
the  only  ones  used  by  said  dty  for  the  burial 
of  their  dead — and  exclude  the  power  of  said 
dty  to  control  and  protect  the  same  by  ordi- 
nance or  police  protection."  The  findings  re- 
jected, taken  in  connection  with  those  al- 
lowed, would,  in  our  opinion,  have  required 
the  court  to  have  stated  condnaiona  of  law 
and  rendered  Judgment  in  favor  of  the  de- 
fendant dty.  It  is  certainly  very  important 
that  the  ci^  should  have  control  of  sufficient 
territory  to  protect  its  water  supply.  Its  sew- 
erage system,  and  its  cemeteries,  and  to  pro- 
tect its  inhabitants  from  the  establishment  of 
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saloona  and  other  objectionable  classes  of 
businesa  ao  near  to  the  residences  of  its  citl- 
zena  as  to  be  detrimental  t»  their  interest; 
and  it  is  equally  Important  that  it  possess 
sufficient  territory  to  encourage  the  establish- 
ment; of  manufacturing  and  mechanical  en- 
terpriaea,  and  provide  territory  for  its  antici- 
pated growth^ 

It  la  further  contended  by  the  defendants 
that  tbe  court  erred  in  excluding  much  of  the 
evidence  offered  on  the  part  of  the  defend- 
ants. In  the  view  we  take  of  the  case,  we 
do  not  deem  it  necessary  to  discuss  these 
Tarloua  objections.  It  must  suffice  to  say 
that  the  learned  circuit  court  seems  to  have 
proceeded  upon  the  theory  that  tbe  interest 
of  tbe  inhabitants  residing  upon  the  territory 
sought  to  be  excluded  was  mainly  to  be  con- 
sidered, and  seems  to  have  overlooked  tbe 
fact  that  presumptively  the  decision  of  tbe 
common  council  was  right,  and  that  that  de- 
cision should  not  be  overruled  unless  It  was 
clearly  shown  that  no  injustice  would  be  done 
to  the  remaining  portion  of  tbe  city. 

Our  attention  has  been  called  to  the  case 
of  Pelletier  v.  Asbton,  12  S.  D,  366,  81  N.  W. 
73o,  in  which  this  court  sustained  the  judg- 
ment of  the  court  below  permitting  the  segre- 
gation of  a  portion  of  that  incorporated  town, 
but  tbe  facts  In  that  case  were  entirely  dis- 
similar to  the  facts  In  the  case  at  bar.  In 
that  case  a  small  town,  of  about  200  lAhablt- 
ants,  which  seemed  to  be  diminishing  rather 
than  increasing  in  size,  and  which  had  only 
about  72  acres  platted,  had  within  Its  Incor- 
porated limits,  miles  away  from  tbe  settled 
portion  of  the  town,  a  farming  section,  which 
tbe  petitioners  sought  to  have  excluded  from 
tbe  dty  limits.  No  special  reasons  were 
shown  why  Injustice  would  be  done  to  the 
citizens  within  the  limits  of  the  town  by  the 
exclusion  of  the  territory,  except,  perhaps, 
the  fact  that  a  limited  number  of  bonds  had 
been  issued  by  the  town  while  it  embraced 
tbe  portion  of  territory  sought  to  be  exclud- 
ed. The  case,  therefore,  is  not  parallel  with 
the  case  at  bar,  in  which  a  growing,  prosper- 
ous city  has  an  Imporant  public  institution 
witbin  its  limitsj  and  all  tbe  various  acces- 
sories necessary  to  such  a  city,  and  which 
seems  to  require  the  entire  territory  em- 
braced within  its  boundaries  for  municipal 
purposes. 

After  a  full  consideration  of  the  evidence, 
we  are  of  the  opinion  that  the  territorial  area 
of  tbe  city  of  Brookings,  as  originally  Incor- 
porated, is  not  too  great  for  the  present  and 
prospective  need  of  the  city,  and  that  the 
curtailment  of  its  boundaries  by  excluding 
tbe  portion  described  in  the  petition  would 
greatly  injure  the  interests  of  the  citizens  of 
tbe  said  city,  and  be  detrimental  to  the  city 
itself.  Tbe  only  apparent  benefit  that  the 
petitioners  would  derive  from  having  tbe  ter- 
ritory excluded  would  be  a  lessening  of  the 
burden  of  taxation.  But  such  a  benefit  to 
tbem  would  not  be  a  sufficient  compensation 
for  depriving  the  city  of  its  territory,  and 


subjecting  it  to  the  inconveniences  that  it 
must  sustain  by  reason  of  such  loss,  and  the 
restriction  of  the  city  in  the  exercise  of  its 
corporate  and  police  powers  in  the  protec- 
tion of  the  health  and  comfort  of  its  citizens. 

A  nimiber  of  other  questions  have  been  dis- 
cussed by  counsel,  but,  in  the  view  we  take 
of  tbe  case,  a  discussion  of  them  dees  not 
seem  necessary,  as  many  of  them  may  not 
arise  upon  a  new  trial. 

The  judgment  of  the  court  below  is  re- 
versed, and  a  new  trial  Is  ordered. 

HANBT,  J„  dissenting. 


JEWETT  BROS,  ft  JEWETT  t.  BBNTSON. 

(Supreme  Court  of  South  Dakota.     Dec.  7, 

1904.) 

Acoounr  btatko  —  pleadino — evidence— ad- 

MISSIBILITT. 

1.  In  an  action  on  an  account  rendered  and 
stated  for  goods  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  allegations  of  a  sep- 
arate paragraph  of  the  complaint,  denied  by  the 
answer,  that  the  debt  was  incurred  for  property 
obtained  under  false  pretenses  made  by  the  de- 
fendant to  plaintiff,  and  by  reason  whereof 
plaintiff  waa  induced  to  extend  credit  to  the  de- 
fendant which  it  would  otherwise  not  have  done, 
present  issuable  facts ;  and  lience  it  is  errar  to 
reject  evidence  offered  by  plaintiff  on  the  ground 
that  no  evidence  was  admissible  on  behalf  of 
plaintiff  in  such  action. 

Haney,  J.,  dissenting. 

Appeal  from-  Minnehaha  County  Court 
Action  by  Jewett  Bros.  &  Jewett  against 
M.  R.   Bentson.    From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Reversed. 

Joe  Klrby,  for  appellant  Boyce  &  War- 
ren, for  respondent 

CORSON,  P.  J.  This  is  an  Ri;^>eal  from  a 
judgment  entered  in  this  action  upon  a  di- 
rected verdict  and  order  denying  a  new 
trial.  In  order  to  a  full  understanding  of 
the  question  presented  It  will  be  necessary 
to  set  out  tbe  pleadings  quite  fully. 

The  action,  was  instituted  by  the  plaintiff 
to  recover  the  sum  of  $477.75,  alleged  to  be 
due  from  the  defendant  "upon  aecoimt  ren- 
dered and  stated  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  by  tbe  plaintiff 
to  the  said  defendant  at  his  request"  The 
third  paragraph  of  the  complaint  is  In  sub- 
stance as  follows:  That  said  debt  was  in- 
curred for  property  obtained  under  false  pre- 
tenses made  by  said  defendant  to  the  plain- 
tiff, and  by  reason  whereof  said  plaintiff  was 
induced  to  extend  credit  to  said  defendant 
which  it  otherwise  would  not  have  done,  and 
plaintiff  demanded  judgment  for  the  said 
sum  and  costs  and  disbursements  in  the  ac- 
tion. To  this  complaint  the  defendant  filed 
an  amended  answer,  in  which  he  denied 
each  and  every  allegation,  matter,  and  thing 
in  said  complaint  contained,  not  thereinafter 
expressly  admitted;  and  the  defendant  in 
tbe  second  paragraph  of  the  answer,  admits 
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Uiat  "he  was  Indebted  to  the  idalntiff  In  the 
sum  of  $477.75  upon'  an  account  rendered 
and  stated  for  goods,  wares,  and  merchandise 
sold  and  delivered  to  the  defendant  as  set 
forth  in  paragraph  2  of  the  complaint"  And 
the  defendant  for  a  second  and  separate  de- 
fense alleged  that  after  the  commencement 
of  the  action,  and  on  the  28th  day  of  Febru- 
ary, 1901,  he  filed  his  petition  in  the  United 
States  District  Oourt  for  the  District  of 
South  Dakota,  praying  that  he  be  adjudged 
a  voluntary  bankrupt  by  said  court,  and 
thereafter  such  proceedings  were  duly  taken 
and  had  in  said  bankruptcy  matter  that  with- 
in one  year  from  and  after  the  date  of  the 
said  adjudication  this  defendant  duly  filed 
his  petition  In  said  court  for  a  discharge  from 
his  debts,  and  that  thereafter,  on  the  27th 
day  of  February,  1002,  a  discharge  was  duly 
made  and  entered  by  said  District  Court, 
wherein  and  whereby  the  defendant  was  dis- 
charged from  all  debts  and  claims  which 
were  provable,  under  the  bankruptcy  act, 
against  his  estate,  including  said  claim  of 
plaintiff;  that  duly  certified  copies  of  the 
Judgment  and  discharge  were  annexed  to 
and  made  a  x>art  of  the  answer.  It  is  fur- 
ther alleged  in  the  answer  that  the  said  debt 
and  claim  sued  upon  by  the  plaintiff,  and  set 
forth  in  paragraph  1  of  the  complaint,  was 
incorred  prior  to  the  said  28th  day  of  Feb- 
ruary, 1001,  and  that  the  claim  and  cause  ot 
action  set  forth  by  the  plaintiff  in  its  com- 
plaint is  barred,  discharged,  and  released  by 
the  said  discharge  of  this  defendant  in  said 
bankruptcy  proceedings  as  aforesaid.  It  Is 
further  alleged  that,  at  the  time  the  action 
was  instituted,  a  warrant  of  attachment 
against  the  property  of  the  defendant  was 
duly  and  regularly  issued  on  the  ground  that 
"said  debt  was  incurred  for  property  obtain- 
ed under  false  pretenses";  that  under  this 
warrant  of  attachment  the  sheriff,  on  the 
18th  day  of  February,  1001,  attached  mer- 
chandise of  the  defendant  of  the  value  of 
$642.88;  that  on  the  23d  day  of  February  the 
defendant  served  on  the  sheriff  a  verified 
schedule  purporting  to  contain  all  his  per- 
sonal property,  being  the  same  property 
which  the  sheriff  had  seized,  and  claimed  the 
same  as  exempt  from  the  levy  made  by  the 
sheriff;  and  that  on  March  5th  the  sheriff 
made  out  a  return  on  said  warrant,  with  in- 
ventory of  all  property  which  he  had  attach- 
ed, and  stating  that  he  had  released,  as  ex- 
empt to  the  defendant,  all  of  the  property  ex- 
cept that  which  plaintiff  claimed  to  be  held 
for  the  purchase  money  due  thereon. 

It  appears  from  the  abstract  that  the  fol- 
lowing proceedings  were  had  on  the  trial: 
D.  C.  Jewett  was  called  and  sworn  as  a 
witness  on  behalf  of  the  plaintiff.  The  de- 
fendant thereupon  objected  to  the  introduc- 
tion of  any  evidence  on  the  part  of  the  plain- 
tiff, for  the  reason  that  the  cause  of  action 
set  forth  in  the  complaint  is  an  action  upon 
contract  for  goods  sold  and  delivered  upon 
an  account  rendered  and  stated,  and  that 


any  evidence  is  irrelevant,  incompetent,  and 
inadmissible  under  the  jdeadings,  which  ab- 
Jection  was  sustained  by  the  court,  to  which 
ruling  the  plaintiff  duly  excepted.  There  wu 
a  further  objection,  but  in  die  view  we  take 
of  the  case  it  is  not  necessary  to  set  it  out 
in  this  opinion.  It  appears  from  the  record 
that,  there  being  no  further  proceedings  tak- 
en by  the  plaintiff  in  the  action,  the  defend- 
ant offered  certain  exhibits  and  rested. 
Thereupon  a  Judgment  was  directed  in  favor 
of  the  defendant 

It  Is  contended  by  the  appellant  that  nt- 
taining  defendant's  objection  to  the  IntrO' 
duction  of  any  evidence  under  the  complaint 
and  refusing  to  receive  any  evidence  there- 
under on  the  part  of  the  plaintiff,  was  error, 
for  the  reason  that  the  debt  sued  on  is  al- 
leged in  the  complaint  to  be  a  debt  contract- 
ed for  property  obtained  under  false  pre- 
tenses, and,  that  paragraph  in  the  complaint 
being  denied  by  the  answer,  it  was  compe- 
tent for  the  plaintiff  to  introduce  evidence  In 
support  of  the  same,  and  that,  having  made 
the  allegation  in  its  complaint  it  was  entitled 
to  prove  the  same  as  a  part  of  its  case  be- 
fore the  defendant  could  introduce  any  evi- 
dence in  support  of  its  defense.  It  is  con- 
tended by  the  defendant  that  the  matters 
alleged  in  the  third  paragraph  of  the  com- 
plaint, to  the  effect  that  the  said  debt  was 
incurred  for  property  obtained  under  false 
pretenses,  were  mere  matters  of  inducement, 
and  were  not  issuable,  and  could  not  be  tried 
in  the  action,  and  such  allegation  was  no 
part  of  the  cause  of  action  upon  the  con- 
tract for  goods  sold  and  delivered,  as  stated 
in  the  second  paragraph  of  the  complaint 
We  are  of  the  opinion  that  the  contention  of 
the  defendant  is  untenable,  and  that  the  con- 
tention of  the  appellant  states  the  rule  ap- 
plicable to  such  a  case  correctly.  This  court 
held,  in  effect,  in  Sundbaek  v^  Griffith,  7  S. 
D.  109,  63  N.  W.  644,  that  such  an  allegation 
in  the  complaint  was  proper,  and  that  a  Judg- 
ment based  upon  such  an  allegation  was  a 
proper  Judgment,  and  that  the  court  properly 
refused  to  strike  out  the  portion  of  the  Judg- 
ment adjudging  that  the  debt  was  incurred 
for  property  obtained  by  defendant  under 
false  pretenses.  The  same  view  was  taken 
by  this  court  in  Paxton  &  Gallagher  Co.  t. 
McDonald,  99  N.  W.  1107,  and  it  may  be  re- 
garded as  settled  in  this  court  that  such  an 
allegation  in  the  complaint  is  proper,  and 
that  its  denial  by  the  answer  presents  an  is- 
sue properly  determinable  by  the  court  It 
is  clear,  therefore,  that  the  court,  in  sustain- 
ing the  objection  of  the  defendant  to  the  ad- 
mission of  any  evidence  under  the  complaint, 
erred.  It  is  true  the  plaintiff  might  have 
been  entitled  to  recover  a  Judgment  for  the 
amount  claimed  to  be  due  under  the  com- 
plaint; but  as  the  plaintiff  had  distinctly 
averred  in  its  complaint  that  the  debt  was 
"incurred  for  property  obtained  under  false 
pretenses  made  by  said  defendant  to  the 
plaintiff,  and  by  reason  whereof  said  plain- 
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tlfl  was  induced  to  extend  said  credit  to  said 
defendant,  wbldi  it  ottaerwise  would  nut 
bave  done,"  tbe  plaintiff  was  entitled  to  in- 
troduce its  evidence  In  support  of  this  alle- 
gation. While  it  Is  not  disclosed  by  the  rec- 
ord what  evidence  the  plaintiff  proposed  to 
Introduce,  or  what  facts  it  expected  to  prove, 
by  the  testimony  of  the  witnesses  offered,  yet 
the  objection  and  rule  of  the  court  effectively 
precluded  the  plaintiff  from  Introducing  any 
evidence  whatever,  and  was  based  evident- 
ly upon  the  theory  of  the  learned  court  that 
tbe  third  paragraph  of  the  complaint  stated 
no  material  or  issuable  facts,  and  hence  that 
the  denials  in  the  answer  by  the  defendant 
did  not  raise  any  issue  to  be  determined  by 
tbe  conrt  In  this  action.  Taking  this  view 
of  the  case^  it  will  not  be  necessary  to  dis- 
cuss or  determine  om  tbe  appeal  other  quf- 
tlons  presented  by  briefs  of  counsel,  for  the 
reason  that  upon  another  trial,  if  the  plain- 
tiff should  introduce  evidence  sustaining  the 
third  paragraph  of  its  complaint,  a  differ- 
ent question  would  arise  under  the  bank- 
ruptcy law  of  the  United  States. 

Counsel  for  respondent  have  called  our  at- 
tention to  the  case  of  Griffith  v.  Hubbard,  9 
S.  D.  15.  87  N.  W.  850,  decided  by  this  court, 
as  sustaining  their  position  ttiat  the  third 
paragraph  of  the  complaint  alleges  matters 
foreign  to  the  complaint  and  not  issuable  In 
tills  action,  but  in  our  view,  that  case  is  not 
analogous  to  the  case  at  bar.  That  case  in- 
volved the  question  of  arrest  and  ball,  in 
which  the  proceedings  are  regulated  by  stat- 
ute, and  the  language  of  the  court  in  that 
case  must  be  construed  with  reference  to  the 
case  then  before  the  conrt 

The  Judgment  of  the  county  court  is  there- 
fore reversed,  and  a  new  trial  ordered. 

HANBX,  J.,  dissents. 


MOODY  r.  LAMBERT,  County  Treasarer, 

et  at. 

(Supreme  Conrt  of  South  Dakota.     Dee.  7, 

1904.) 

TBIAI. — ROTES  OT  ISSTTK— DEFECTS  IN  FOBII— 
JtrDOHSNTB — OPSNIRG  DEFAULT— BBBVIOE  OW 
ARSWCB-^nUS— FAII.TTBE  TO   FBOSEOUTE. 

1.  Defects  in  the  form  of  the  note  of  issue  re- 
quired by  Rev.  Code  Civ.  Proc  $  24C,  furnish 
no  ground  for  striking  from  the  calendar  a 
canse  that  has  been  correctly  entered  thereon. 

2.  An  order  opening  a  default  for  failure  to 
answer,  and  further  ordering  that  the  answer 
filed  with  the  motion  papers  on  a  previous  date 
stands  as  dniy  served  on  said  date,  operates, 
in  tbe  absence  of  a  showing  of  prejudice  or  ex- 
ception to  tbe  order,  to  make  the  service  of  the 
answer  effective  as  of  the  date  on  which  it  was 
made. 

3.  Defendant,  on  serving  notice  of  trial,  and 
fnrnishinc  a  note  of  issue  after  issne  joined, 
and  within  the  time  limited  by  Rev.  Code  Civ. 
Proc.  S  246,  is  entitled  to  a  trial  of  the  case 
when  reached  on  the  calendar,  or  to  a  dismissal 
of  tbe  complaint. 

Appeal  from  Circuit  Court,  Potter  County. 


Action  by  L.  W.  Moody  against  J.  L.  Lam- 
bert, as  county  treasurer  of  Potter  county, 
and  another.  From  a  Judgment  dismissing 
the  action  for  want  of  prosecution,  plaintiff 
appeals.    Affirmed. 

A.  L.  ElUs,  A.  Onnderson,  and  Murtba  & 
O'Keeffe,  for  appellant  Robert  B.  Flsk,  for 
respondents. 

FULLBR,  J.  Pursuant  to  notice  given  in 
open  court  at  tbe  commencement  of  a  trial 
term  convening  on  the  2l8t  day  of  October, 
1902,  counsel  for  plaintiff  moved  to  strike 
this  cause  from  the  calendar  for  reasons  stat- 
ed in  substance  as  follows:  That  the  defend- 
ants' notice  of  trial  was  served  before  issue 
was  Joined,  and  too  late  to  entitle  the  cause 
to  be  placed  upon  such  calendar;  that  tbe 
note  of  issue  furnished  the  clerk  "nowhere 
states  what  the  Issue  is  that  is  to  be  tried" : 
and  that  the  same  is  vitally  defective  in  cer- 
tain other  particulars  therein  specified,  but 
which  need  not  be  mentioned  here,  because 
the  case  was  entered  upon  the  calendar  for 
trial  in  proper  order,  and  plaintiff  was  in  no 
manner  prejudiced  by  the  failure  of  the  note 
of  issue  to  conform  to  the  requirements  of 
the  statute.  Such  paper  being  merely  for  tbe 
guidance  of  the  clerk,  defects  as  to  its  form 
furnish  no  ground  for  striking  from  tbe 
calendar  a  cause  that  has  been  correctly  en- 
tered thereon.  Section  240,  Rev.  Code  Civ. 
Proc;  Kennedy  v.  Kennedy,  18  N.  J.  Law, 
61. 

After  overruling  the  foregoing  motion,  tbe 
court  directed  counsel  for  the  plaintiff  to  pro- 
ceed to  trial,  and  they  refused  to  do  so  on 
the  sole  ground  that  "no  note  of  issue  or  no- 
tice of  trial  has  been  served  or  filed."  There- 
upon cotmsel  for  tbe  defendants,  who  was 
ready  to  try  tbe  case,  and  alone  had  noticed 
the  same  for  trial  and  furnished  the  note  of 
Issue,  moved  to  dismiss  the  action  for  want 
of  prosecution;  and  tbe  sole  contention  of 
plaintiff,  who  appeals  from  a  judgment  ac- 
cordingly entered,  is  that  the  case  should 
have  been  stricken  from  the  calendar  for 
reasons  mentioned  in  tbe  motion  presented 
by  bis  connseL 

According  to  the  nncontroverted  record",  is- 
sue was  Joined  by  the  answer  of  defendant 
Flsk,  served  on  counsel  for  plaintiff  May  3, 
1902;  but  Mr.  Lambert,  a  nominal  defend- 
ant, as  county  treasurer,  suffered  Judgment 
by  default  to  be  entered  against  him,  but 
relief  therefrom  was  obtained  by  an  order 
which,  omitting  tbe  caption,  is  as  follows: 
"This  cause  coming  on  to  be  beard  upon  the 
application  of  the  defendant  J.  L.  Lambert, 
as  the  treasurer  of  Potter  county,  South  Da- 
kota, to  be  relieved  of  his  default  herein, 
and  on  his  motion  to  be  allowed  to  answer 
herein,  under  tbe  affidavits  of  said  J.  L. 
Lambert  and  of  Robt  B.  Flsk,  his  attorney, 
thereto  attached,  and  herein  on  September  3, 
1902,  duly  and  regularly  served  upon  A.  L. 
Ellis,  attorney  for  said  plaintiff,  and  said  A.  L 
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Ellis,  attorney  for  said  plalntiil,  and  Robt. 
B.  Flak,  attorney  for  said  J.  L.  Lambert,  be- 
ing now  in  open  court  at  Onida,  South  Da- 
kota, and  tlie  court  being  sufficiently  advised 
in  tb«  matter,  It  is,  on  tbe  motion  of  Robt  B. 
Flsk,  attorney  for  said  J.  L.  Lambert,  defend- 
ant herein  as  aforesaid,  ordered  that  the  J. 
L.  Lambert,  defendant  herein,  be,  and  he  is 
hereby,  relieved  from  his  default  of  answer 
herein,  and  allowed,  without  terms  imposed, 
to  answer  herein  as  fully  as  he  might  have 
answered  if  he  had  so  answered  in  time. 
And  It  appearing  to  the  court  that  the  pro- 
posed answer  of  said  defendant  J.  L.  Lambert 
herein  was,  with  said  motion  papers,  duly 
served  upon  the  attorney  for  the  plaintiff  by 
the  sheriff  of  Potter  county.  South  Dakota,  on 
September  8,  1902,  It  is,  on  the  motion  of 
Robt.  B.  Fisk,  attorney  for  said  defendant  J. 
L.  Lambert,  further  ordered  that  such  serv- 
ice of  the  answer  of  said  defendant  Lambert 
herein  so  made  on  September  S,  1902,'  be 
taken  as  and  for  the  service  of  the  answer 
herein  under  this  order,  and  that  the  said 
answer  stand  in  the  action  as  duly  served 
upon  the  plaintiff  on  said  September  8,  1902. 
Done  and  dated  at  Onida,  South  Dakota,  this 
September  9,  1902,  in  open  court  By  the 
C!ourt:     Loring  B.  Oaffy,  Judge." 

No  prejudice  being  shown  nor  exception 
taken  to  the  action  of  the  court  adjudging 
suiflcient  the  devious  service  of  the  Lam- 
bert answer,  our  conclusion  most  be  that  due 
and  legal  service  was  made  on  the  3d  day  of 
September,  1902,  and  more  than  40  days  be- 
fore the  commencement  of  the  ensuing  term. 

Having  served  notice  of  trial  and  furnished 
the  clerk  with  a  note  of  issue  after  issue  was 
Joined,  and  clearly  within  the  time  limited  by 
section  246,  supra,  defendants  were  entitled, 
in  the  absence  of  any  such  action  on  the  part 
of  plaintiff,  to  a  trial  of  the  case  when  reach- 
ed on  the  calendar,  or  to  a  dismissal  of  the 
complaint. 

Plaintiff,  having  relied  exclusively  upon  de- 
fects in  the  defendants'  note  of  issue,  and  the 
claim  that  the  notice  of  trial  was  ineffectual, 
made  no  application  for  further  time,  nor  did 
he  attempt  to  show  cause  why  the  trial 
should  not  proceed  when  regularly  reached 
on  the  calendar.  The  action  of  the  trial 
court  therefore,  was  fully  Justified,  and  the 
Judgment  of  dismissal  and  for  costs  is  af- 
firmed. 


GODFREY  V.  FAUST. 

(Supreme  Court  of  South  Dakota.     Dec.  7, 

1904.) 

TBIAL   BT  COUBT— ADMISSION   OF   INCOUPETERT 

KVIDKNCE— MINING    CLAIU— BEPBESBNTA- 

TION    WORK. 

1.  There  being  sufficient  competent  evidence 
to  sastain  a  findin;;  in  a  case  tried  .by  the  court 
without  a  jury,  admission  of  incompetent  evi- 
dence is  not  ground  for  reverBal. 

2.  Annual  representation  work  on  a  mining 
claim  done  by  a  company,  the  superintendent  of 
which  has  a  contract  with  the  locator  of  the 
claim  for  its  purchase,  inures  to  the  benefit  of 


such  locator,  though  the  snperintendent  is  not 
shown  to  have  assigned  the  contract  to  the  com- 
pany, as  he  will  be  considered  to  hold  the  coo- 
tract  in  truat  for  the  company. 

Appeal  from  Circuit  Court,  Lawrence 
County. 

Action  by  Peter  Godfrey  against  EmU 
Faust  Judgment  for  defendant  Plaintiff 
appeals.    Affirmed. 

Martin  &  Mason,  for  appellant  McLaugb- 
llu  &  McLiaughlin,  for  respondent 

CORSON,  P.  J.  Two  actions  brought  upon 
adverse  claims  were  consolidated  and  tried 
as  one  by  the  court  without  a  Jury,  and,  the 
findings  and  Judgment  being  in  favor  Of  the 
defendant,  the  plaintiff  has  appealed. 

The  principal  question  involved  is  whether 
or  not  the  annual  representation  work  was 
performed  upon  or  for  the  benefit  of  the 
Dave  and  Faust  lodes,  claimed  by  the  de- 
fendant, during  the  year  1900,  prior  to  the 
location  of  the  Lucetta  lode  on  January  1, 
1901,  claimed  by  the  plaintiff.  The  court 
found  as  follows:  "(1)  That  the  Faust  and 
Dave  lodes  were  duly  located  on  public  min- 
eral lands  February  25,  1893,  and  thereafter 
duly  conveyed  to  the  defendant;  (2)  that  dur- 
ing the  year  1900  the  annual  assessment 
work  upon  the  said  Dave  and  Faust  lodes 
was  fully  done  and  performed,  and  more 
than  $100  worth  of  work  and  labor  were 
done  and  performed,  or  caused  to  be  done 
and  performed,  upon  each  of  said  lodes,  by 
said  defendant  or  for  the  benefit  thereof: 
and  (3)  that  on  January  1,  1901,  the  plaintiff 
entered  upon  the  Dave  and  Faust  lodes,  j 
made  a  discovery  thereon,  and  performed  all  j 
acts  necessary  to  duly  locate  the  Lucetta 
claim."  The  court  then  found  as  a  con- 
clusion of  law  "that  the  Dave  and  Faust 
claims  are  and  have  been  ever  since  their 
location  valid  mining  claims  which  were  not 
subject  to  location  on  January  1,  1901,  and 
that  plaintiff  acquired  nothing  under  the 
Lucetta  location." 

It  Is  contended  by  the  plaintiff  that  these 
findings  were  based  upon  incompetent  evi- 
dence admitted  on  the  trial  over  the  plain- 
tiff's objection,  namely:  (1)  BMdence  of 
work  done  upon  a  tunnel  run  on  the  Onstin 
lode,  a  patented  claim,  outside  of  the  bound- 
ary lines  of  both  the  Dave  and  Faust  lodes; 
(2)  evidence  of  the  expense  of  machinery  on 
the  Minerva  mill  site,  outside  of  and  not 
adjoining  the  Dave  and  Faust  lodes,  used  in 
running  the  tunnel;  (3)  evidence  of  wages 
paid  watchmen  employed  by  the  Boston  & 
South  Dakota  Company  on  the  Minerva  mlU 
site,  also  outside  of  the  boundary  lines,  and 
not  adjoining  the  Dave  and  Faust  lodes. 

It  Is  Insisted  by  the  respondent  that  there 
was  sufficient  evidence  that  work  to  the 
amount  of  $100  on  each  of  the  two  claims 
was  done  upon  the  same  within  the  bound- 
aries thereof,  to  support  the  findings  of  the 
court.  Independently  of  the  testimony  claim- 
ed to  have  been  improperly  admitted.     If 
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such  1b  In  fact  the  case^  the  Judgment  most 
be  sustained,  even  though  Incompetent  evi- 
dence was  admitted,  for  the  presumption  !■ 
that  the  court  disregarded  the  incompetent 
eyidence,  and  based  Its  findings  upon  the 
competent  evidence  In  the  case.  4  Ency.  P. 
&  P.  474;  Starkweather  v.  Bell,  12  S.  D. 
146,  80  N.  W.  183;  Yankton  B.  &  L.  Asso- 
ciation V.  DowUng,  10  S.  D.  540,  74  N.  W. 
438;  Taylor  v.  Keys,  11  S.  D.  605,  79  N.  W. 
998;  Fowler  et  al.  v.  Iowa  L.  Co.  (S.  D.)  99 
N.  W.  1095;  Bowdle  v.  Jencks  (S.  D.)  99  N. 
W.  98. 

The  defendant  Introduced  testimony  tend- 
ing to  prove  that  during  the  year  1900  a 
tunnel  was  run  or  opened  within  the  bound- 
aries of  the  Dave  and  Faust  lodes,  aI>out 
25  feet  in  length,  at  an  expense  of  $11  or 
$12  per  foot  Mr.  Vincent,  a  witness  for 
the  defendant,  testified:  "Within  the  last 
day  or  two,  I  made  a  survey  of  a  drift  run- 
ning through  the  Minerva,  across  the  Oustln, 
and  into  the  Faust  lode.  The  survey  was 
correctly  done  and  platted.  I  found  twenty- 
five  feet  of  ttiat  old  tunnel  within  the  lines 
of  the  Faust  claim.  I  am  not  able  to  say 
whether  that  was  old  work  cleaned  out,  or 
whether  it  was  new  tunnel.  I  believe  it  was 
new  work;  I  didn't  look  at  that  particular- 
ly, though.  The  reasonable  value  of  that 
work,  in  my  Judgment,  would  be  about  $12 
a  foot"  Mr.  Corkhill,  the  superintendent  of 
the  Boston  &  South  Dakota  Company,  testi- 
fied: "Mr.  Vincent  surveyed  the  work  done 
in  1900.  The  twenty-five  feet  of  tunnel  tes- 
tified to  by  him  was  new  work.  Ton  might 
call  it  solid  rock.  It  was  caved  Just  as  solid 
ns  could  be,  and  I  had  to  use  a  great  deal  of 
timber.  •  •  •  We  ran  that  twenty-five 
feet  on  the  Faust  lode  in  1900.  The  work 
stopped   about   the  latter  part  of  August 

•  •  •  The  reasonable  value  of  that  twen- 
ty-five feet  run  in  the  Faust  lode,  without 
the  expense  of  the  mill  men,  put.  it  to  $11  or 
$12  [per  foot].    This  work  that  I  did  there 

*  *  *  was  done  for  the  development  and 
the  future  mining  of  the  Faust  property." 
Mr.  Thomas,  In  speaking  of  the  tunnel,  testi- 
fied as  follows:  "I  should  suppose  we  were 
there  from  six  weeks  to  two  months  In 
that  portion  of  the  drift  which  kept  caving, 
cleaning  it  out  and  fixing  it  up,  but  Just  In 
this  part  of  it  down  here,  my  best  recollec- 
tion is  eight  or  nine  days.  I  had  four  men 
on  day  shift  uid  I  think  there  was  five  or 
six  men  on  the  night  shift  The  cave  kept 
coming  down  as  we  removed  the  rock.  It 
was  as  dangerous  work  as  a  man  could  ever 
tackle." 

This  testimony,  as  will  be  seen,  was  amply 
sufficient  to  Justify  the  finding  of  the  court 
Independently  of  the  evidence  alleged  to  be 
incompetent,  admitted  by  the  court  It  is 
true  there  was  a  conflict  in  the  evidence  as 
to  the  amount  and  value  of  the  work  done  In 
the  tunnel  within  the  limits  of  the  Dave  and 
Faust  lodes,  but  we  are  unable  to  say  that 
there  was  a  preponderance  of  the  evidence 


against  the  findings  of  the  court  Bandall  t. 
Burk  Twp.,  4  S.  D.  337,  57  N.  W.  4.  The 
incompetent  evidence  alleged  to  have  l>een 
admitted  was  to  the  effect  that  a  tunnel  was 
run  by  the  Boston  &  South  Dakota  Company 
across  the  Oustln  lode,  a  patented  mining 
claim,  without  the  consent  of  Its  owner,  the 
purchase  of  an  air  compressor  at  an  expense 
of  $2,000  used  In  excavating  said  tunnel  run 
by  said  company,  and  the  employment  of 
watchmen  at  Its  mill  by  said  company. 
There  being  sufficient  evidence,  therefore,  to 
support  the  findings  of  the  court  independ- 
ently of  the  alleged  iDcomi}etent  evidence 
admitted,  we  do  not  deem  It  necessary  to 
consider  or  discuss  the  question  as  to  wheth- 
er or  not  the  alleged  Incompetent  evidence 
was  or  was  not  admissible. 

The  appellant  seems  to  contend  that  In- 
asmuch as  the  work  was  done  by  the  Bos- 
ton &  South  Dakota  Company,  which  did  not 
show  any  title  to  the  Dave  and  Faust  lodes, 
therefore  the  defendant  cannot  avail  himself 
of  the  I>enefit  of  the  said  work,  but  in  our 
opinion  this  contention  is  untenable.  The 
superintendent  of  the  Boston  &  South  Da- 
kota Company  had  a  contract  with  the  de- 
fendant for  the  purchase  of  the  Dave  and 
Faust  lodes.  It  is  true,  It  was  not  shown 
that  the  superintendent  had  assigned  the 
contract  to  the  Boston  &  South  Dakota  Com- 
pany, but  it  is  quite  apparent  4hat  Inasmuch 
as  the  money  for  the  work  done  spon  the 
Dave  and  Faust  lodes  was  furnished  by  the 
Boston  &  South  Dakota  Company,  the  super- 
intendent held  the  contract  in  trust  for  that 
company.  The  work,  therefore,  done  by  the 
Boston  &  South  Dakota  Company  under  the 
contract  above  referred  to,  inured  to  the 
benefit  of  the  defendant  as  It  was  not  only 
the  right  of  the  Boston  &  South  Dakota  to 
do  the  assessment  work,  but  being  in  pos- 
session under  this  contract  It  was  Its  -liity 
to  do  the  work  In  order  to  preserve  the  de- 
fendant's right  to  the  proiwrty. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  circuit  court  is  aflOrmed. 


BALL  T.  DOLAN. 

(Supreme  Court  of  South  Dakota.     Dee.  7, 
1904.) 

BBOKSBB— COUMISSIONS— ACnOH    ON    CONTRACT 
— INBTBUCTIONB. 

1.  Where  a  broker's  contract  of  employment 
provides  for  the  payment  of  a  fixed  compensa- 
tion for  procuring  a  purchaser  of  real  estate  at 
a  fixed  price  and  upon  terms  prescribed  by  the 
owner,  the  broker  is  entitled  to  compensation 
on  bis  contract  only  when  he  has  procured  a 
purchaser  who  is  ready,  willing,  and  able  to 
purchase  the  property  at  the  price  and  on  the 
terms  specified. 

2.  Where  a  broker's  contract  for  services  re- 
quired a  sale  of  19  quarter  sections  of  land 
within  30  days  at  ?9  per  acre,  the  broker  to  re- 
ceive §1  per  acre  commissions,  an  instruction,  In 
an  action  for  commissions  on  the  contract  that 
if  the  jury  found  that  plaintiff  procured  a  pur- 
chaser for  all  the  land  within  the  time,  who  was 
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able,  ready,  and  willing  to  pnrchaae,  then  ijlain- 
tiff  was  entitled  to  recover  the  amoant  claimed, 
though  only  16  quarter  sections  were  sold  to  the 

firocured  purchaser,  and  by  the  owner  himself, 
or  a  less  sum  than  the  price  fixed  in  the  con- 
tract— was  not  cured  by  a  proviso  requiring  the 
Jury  to  find  that  at  the  time  the  sale  was  finally 
consummated  there  still  existed  a  contract  be- 
tween plaintiff  and  defendant  to  pay  $1  per 
acre  commissions. 

Appeal  from  Olrcnit  Court,  Brown  Conn- 
ty. 

Action  bj  Frank  0.  Ball  against  Charles 
R.  Dolan.  From  a  Judgment  in  fayor  of 
plaintiff,  defendant  appeals.    Reversed. 

L.  W.  Crofoot  and  F.  B.  Campbell,  for 
appellant  John  B.  Hanten,  for  respond- 
ent 

CORSON,  P.  J.  This  Is  an  action  upon 
an  express  contract  to  recover  $3,040  for 
commission  alleged  to  be  due  the  plaintiff 
as  agent  or  broker  for  the  sale  of  certain 
real  estate  owned  by  the  defendant  Ver- 
dict and  Judgment  being  In  favor  of  the 
plaintiff,  the  defendant  has  appealed. 

The  defendant  answered  by  a  general  de- 
nial. Defendant  subsequently  amended  bis 
answer  by  alleging  that  on  or  about  the  1st 
day  of  August  1^1,  plaintiff  and  defend- 
ant entered  Into  a  contract  relating  to  the 
sale  of  19  quarter  sections  of  laud.  In  words 
and  figures  as  iollows:  "Verdon,  S.  D.  Aug. 
Ist  1901.  Frank  C.  Ball,  I  have  the  fol- 
lowing lands  for  sale,  namely:  11  %'8  In 
Brown  county,  So.  Dak.  7  14's  in  Spink 
county.  So.  Dak.  2  %'s  in  Clark  county.  So. 
Dak.,  which  I  will  sell  at  $9.00  per  acre, 
provided  all  are  purchased  at  one  time.  I 
will  protect  you  on  any  purchaser  you  may 
send  me  within  30  days  from  date.  C.  R. 
Dolan."  The  defendant  further  alleges  that 
on  or  about  August  8,  1901,  the  plaintiff  in- 
duced the  defendant  to  sell  said  19  quarter 
sections  oC  land  to  a  customer  produced  by 
him  at  a  less  price  than  $9  per  acre,  and,  as 
inducement  therefor,  plaintiff  agreed  to 
waive  any  profit  which  he  might  have  made 
by  having  sold  said  land  at  a  greater  price 
than  $0  per  acre.  It  appears  from  the  evi- 
dence that  the  defendant  was  the  owner 
of  19  quarter  sections  of  land,  and  that 
he  was  applied  to  by  the  plaintiff  to  fix  the 
terms  upon  which  he  would  sell  the  same. 
After  some  conversation  the  defendant 
agreed  with  the  plaintiff  that  he  would  sell 
the  quarter  sections  for  $9  per  acre  if  they 
were  all  taken  at  one  time  and  within  30 
days,  and  thereupon  the  memorandum  agree- 
ment set  out  in  the  answer  was  drawn  up 
by  the  plaintiff  and  signed  by  the  defend- 
ant. So  far  as  the  record  discloses,  no  pur- 
chaser was  found  by  Ball  ready,  willing, 
and  able  to  pay  the  $9  per  acre,  but  a 
purchaser  was  found  ready,  willing,  and  able 
to  take  the  property  at  something  less  than 
$8  per  acre,  and  16  of  the  quarter  sections 
were  transferred  to  such  purchaser  or  his 
assignees.    For  some  reason  the  defendant 


failed  to  transfer  the  other  three  quarters. 
It  was  claimed  by  the  plaintiff  that  subse- 
quently to  the  execution  of  the  memoran> 
dum  agreement  above  set  forth  the  defend- 
ant agreed,  in  case  a  sale  was  made,  to  pay 
him  $1  per  acre  as  commissiou,  and  that  sub- 
sequently, upon  consent  to  make  the  sale 
at  a  figure  less  than  $9,  he  made  no  change 
in  the  commission  of  $1  per  acre  which  he 
had  agreed  to  pay  the  plaintiff.  The  Jury 
seems  to  have  taken  this  view  of  the  case, 
and  found  a  verdict  in  favor  of  the  plain- 
tiff for  the  whole  amount  claimed. 

It  Is  contended  by  the  defendant  that 
there  was  no  competent  evidence  that  he 
agreed  to  pay  the  plaintiff  any  compensV 
tlon  for  his  services  as  agent  except  In  the 
profits  that  the  plaintiff  might  derive  from 
the  sale  of  said  land  above  $9  per  acre,  and 
that  the  evidence  admitted,  over  his  objec- 
tion, that  he  agreed  to  pay  the  plaintiff  $1 
commission  per  acre,  was  clearly  error,  as 
such  alleged  agreement  was,  under  the  evi- 
dence of  the  plaintiff,  shown  to  have  been 
made  at  the  same  time  as  the  memorandum 
agreement  in  writing.  It  Is  further  con- 
tended by  the  defendant  that  as  the  plain- 
tiff never  procured  a  customer  ready,  will- 
ing, and  able  to  pay  $9  per  acre  for  the  19 
quarter  sections,  he  was  not  entitled  to  any 
commission  under  his  special  contract  even 
assuming  that  such  a  contract  was  made  as 
claimed  by  him.  There  was  a  serious  con- 
flict in  the  evidence  as  to  whether  or  not 
the  defendant  agreed  to  pay  the  plaintiff 
$1  per  acre  commission  on  the  sale  of  the 
land,  and  there  Is  doubt  as  to  whether  or 
not  this  alleged  agreement  was  not  made 
at  the  time  the  memorandum  agreement 
was  signed,  and  therefore  inadmissible.  But 
in  the  view  we  take  of  the  case,  and  tor 
the  purposes  of  this  decision  only,  we  shall 
assume  that  the  alleged  agreement  to  pay 
$1  pee  acre  commission  was  an  ind^endent 
contract  made  subsequently  to  the  execu- 
tion of  the  written  contract  There  Is  also 
a  sharp  conflict  in  the  evidence  as  to  what 
occurred  in  relation  to  the  sale  of  the  prop- 
erty, or  16  quarter  sections  of  the  same,  at 
a  less  price  than  $9  per  acre;  but  the  fact 
may  be  regarded  as  established  that  the 
property  was  not  sold  for  $9  per  acre,  and 
was  In  fact  sold  for  less  than  $8  per  acre. 
It  is  clearly  established  that  the  plalntlfT 
procured  no  purchaser  ready,  willing,  and 
able  to  pay  the  defendant  $9  per  acre  for 
the  property.  In  view  of  these  uncontra- 
dicted facts,  we  are  of  the  opinion  that  the 
plaintiff  could  not  recover  $1  an  acre  com- 
mission upon  the  alleged  express  contract 
The  agreement  so  alleged  was,  in  effect 
to  pay  the  plaintiff  a  commission  of  $1  per 
acre  provided  that  he  procure  a  purchaser 
for  the  land  ready,  willing,  and  able  to  pay 
$9  an  acre  within  30  days  from  the  date 
of  the  agreement  and  this,  as  we  have  seen, 
was  never  done. 

The  law  relating  to  compensation  of  a  real 


Digitized  by 


Google 


8.D.) 


BALL  T.  DOLAN. 


721 


estate  broker  for  commisslona  may  be  stated 
thus:    Wben  the  contract  provides  for  the 
payment  of  a  fixed  commission  for  procor- 
iDg  a  purchaser  of  real  estate  at  a  price 
and  upon  terms  prescribed  by  the  owner, 
the  broker  Is  only  entitled  to  compensation 
on   his  express  contract  when  he  has  pro- 
cured  a   purchaser    who   is   ready,   willing, 
and  able  to  purchase  the  property  at  the 
price   and   upon   the   terms    stated.    When, 
therefore,   a   broker  sues  to  recover  a  spe- 
cilic  amount  alleged  to  be  due  him  upon  an 
express  contract  for  procuring  a  purchaser 
at  a  specified  price  and  within  a  specified 
time,  he  must  show,  to  entitle  him  to  recov- 
er,   that   he   has   procured   such  purchaser 
who  is  ready,  willing,  and  able  to  purchase 
at  the  price  specified.    It  is  not  sufficient 
that  he  procures  a  purchaser  who  is  willing 
to   purchase   the   property   at  a   less  price, 
even  though  the  owner  accepts  snch  lower 
price.    In  other  words.  It  is  only  the  ap- 
plication of  the  familiar  principle  that  wben 
one  sues  upon  an  express  contract  he  must 
show  that  he  has  substantially  performed  all 
of  its  conditions  on  his  part  before   he  is 
entitled  to  recover.    Where  the  broker  sues 
upon    quantum    meruit,    he    has   sometimes 
been   allowed  to  recover  the  value  of  hia 
services  upon  the  ground  which  has  been 
applied   to  other  contracts  that  the  owner 
cannot  avail  himself  of  the  benefits  of  the 
broker's  services  without  making  some  com- 
pensation therefor.    Where  the  price  Is  not 
fixed    In   the   contract   of   employment,   the 
broker  Is  entitled  to  recover  upon  the  ac- 
ceptance of  the  price  offered  by  the  pur- 
chaser.    In  McArthur  v.  Slauson,  63  Wis. 
41,  9  N.  W.  784,  which  was  an  action  to  re- 
cover upon  an  express  contract  to  pay  $500 
for  finding  a  purchaser  for  certain  mortgages 
and  tax  certificates  held  by  the  defendant, 
the  plaintiff  claimed  that  In  the  contract  of 
employment  no  price  was  fixed  tgr  the  se- 
curities, but  the  defendant  claimed  that  the 
plaintiff  was  to  procure  a  purchaser  able  and 
willing  to  purchase  the  securities  at  a  price 
equal  to  or  greater  than  the  face  value  of  the 
securities.    The  trial  Judge  instructed  the  Jury 
that  if,  before  the  sale  was  made,  the  plaln- 
titr  Informed  defendant  that  the  purchasers 
were  the  men  be  had  found  to  purchase  the 
securities,  and  after  such  information  the  de- 
fendant  made   the  sale,  that  would   be  a 
waiver  on  the  part  of  the  defendant  of  any 
stipulation  in  regard  to  the  price  the  prop-t 
erty  should  be  sold  for  in  the  original  con- 
tract between  the  parties.    In  discussing  the 
instruction  of  the  circuit  court  the  learned 
Supreme   Oourt  of  Wisconsin   says:     "We 
think  this  charge  in  respect  to  waiver  was 
calculated  to  mislead  to  the  prejudice  of  the 
defendant    On  that  question  the  instruction 
sboaid    have  been   that,   in  case   the   Jury 
found    that  the  plaintiff  contracted  to  pro- 
duce a   person  able  and  willing  to  purchase 
tl^e  securities  at  their  face  value,  and  he  did 
produce  such  a  purchaser,  then,  if  the  de- 
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fendant,  with  knowledge  of  the  tact,  went 
and  sold  the  securities  for  a  less  sum,  this 
would  amount  to  a  waiver  on  his  part  of  the 
stipulation  as  to  price  In  the  original  con- 
tract The  contract  being  as  claimed  by  the 
defendant,  then  performance  required  the 
plaintiff  to  produce  a  purchaser  -  able  and 
willing  to  pay  the  full  face  of  the  securities. 
This  was  a  condition  precedent  to  his  right 
to  recover  the  stipulated  sum  on  the  special 
contract"  The  court  then  proceeds  to  call 
attention  to  the  distinction  between  the  case 
before  it  and  the  decision  In  the  case  of 
Stewart  v.  Mather,  82  Wis.  344,  and  in  mak- 
ing the  distinction  they  call  the  attention  to 
the  fact  that  the  action  in  that  case  was  on 
quantum  meruit  and  not  upon  an  express 
contract;  and  the  court  In  its  opinion  further 
says:  "The  proposition  of  law  laid  down  by 
the  chief  Justice  In  the  above  remarks  is 
doubtless  sound  when  applied  to  the  facts 
and  agreements  he  was  considering.  But 
here  the  defendant  claims  that  there  was  a 
special  contract  by  which  the  plaintiff  un- 
dertook to  furnish  him  a  purchaser  who 
should  be  willing  and  ready  to  pay  the  fall 
amount  due  on  his  securities,  for  which  serv- 
ice he  was  to  receive  $500.  If  this  was  the 
contract,  it  was  Incumbent  upon  the  plain- 
tiff to  produce  snch  a  purchaser,  or  he  was 
not  entitled  to  recover  the  stipulated  com- 
pensation. If  the  plaintiff  produced  snch  a 
purchaser,  and  the  defendant,  knowing 
that  fact,  went  and  made  a  sale  at  a  less 
price,  this  doubtless  would  amount  to  a 
waiver."  The  rule  thus  stated  by  the  Su- 
preme Court  of  Wisconsin  seems  to  express 
the  rule  as  laid  down  in  the  better-reasoned 
cases  and  sustained  by  the  weight  of  author- 
ity. In  Scott  V.  Clark,  3  S.  D.  486,  490,  54 
N.  W.  538,  540,  this  court  laid  down  the 
rule  as  applicable  to  this  class  of  cases  as 
follows:  "We  think  the  rule  is  well  settled 
that  an  agent  or  broker,  wben  duly  em- 
ployed as  such.  Is  entitled  to  bis  commission 
when  he  has  procured  a  party  ready,  able, 
and  willing  to  purchase  upon  the  owner's 
terms,  although  the  agent  has  not  made  an 
independent  contract  of  sale  with  such  pur- 
chaser." Hungerford  v.  Hicks,  39  Conn. 
259;  Tombs  v.  Alexander,  101  Mass.  255,  3 
Am.  Rep.  349;  Babcock  v.  Merritt,  1  Colo. 
App.  84,  27  Pac.  882;  Satterthwalte  v.  Vree- 
land,  3  Hun,  152;  Cullen  v.  Bell,  43  Minn. 
226,  45  N.  W..428;  Childs  v.  Ptomey,  17 
Mont  502,  43  Pac.  714;  Falrchlld  v.  Cun- 
ningham, 84  Minn.  521,  88  N.  W.  15;  Rees  v. 
Spruance,  45  IlL  308;  Blodgett  v,  Slouz  City 
&  St  P.  R.  Co.,  tia  Iowa,  606,  19  N.  W.  801; 
Oathcart  v.  Bacon,  47  Minn.  34,  49  N.  W. 
331;  McGavock  v.  WoodUef,  20  How.  221, 
15  L.  Ed.  884. 

Among  the  instructions  given  the  Jury  was 
the  following:  "I  further  instruct  you  that 
if  you  should  find  that  the  plaintiff  and  de- 
fendant had  a  contract  wherein  it  was 
agreed  that  if  the  plaintiff  should  find  a 
purchaser  for  19  quarter  sections  of  land  at 
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$9  an  acre,  owned  or  controlled  by  the  de- 
feodajit,  and  this  purchaser  be  found  within 
30  days,  and  the  said  defendant  was  to  pay 
the  $1  per  acre  commission  to  said  plalntiH 
in  case  of  each  finding  of  purchaser,  and 
you  should  fnrther  find  that  the  plaintlS 
procured  a  purchaser  for  all  of  the  said 
land  within  the  said  time  who  was  able, 
ready,  and  willing  to  purchase  said  land, 
then  your  verdict  should  be  for  the  plalntlCT 
for  the  amount  claimed,  namely,  $3,040, 
even  though  you  find  only  sixteen  quarter 
sections  of  land  were  sold  by  said  defendant 
to  the  procured  purchaser,  and  that  the  sale 
was  made  by  the  defendant  himself,  and  not 
by  the  plaintiff  personally,  and  that  the  sale 
was  made  for  a  less  sum  than  the  original 
price  flzed  in  the  contract  between  said 
plaintiff  and  defendant  provided,  of  course, 
that  yon  find  that  at  the  time  this  sale  was 
finally  consummated  there  still  existed  a  con- 
tract to  pay  a  dollar  an  acre.  •  •  •  If, 
from  all  the  testimony  in  this  case,  yon  are 
satisfied  that  there  was  a  contract  in  exist- 
ence for  the  payment  of  one  dollar  an  acre 
when  this  land  was  sold,  and  the  purchaser 
stood  ready  to  buy  the  other  three  quarters, 
then  I  Instruct  you  that  you  must  find  for 
the  plaintiff  for  the  full  amount."  These  in- 
structions were  clearly  erroneous,  for  the 
reason  that  the  court  omitted  to  state  there- 
in that  the  plaintiff  found  a  customer,  ready, 
willing,  and  able  to  take  the  property  at 
the  price  fixed  In  the  contract,  namely,  $9  per 
acre,  and  failed  to  add  the  condition  that 
the  purchaser  stood  ready  to  buy  the  other 
three  quarters  at  the  price  named,  namely, 
J9  per  acre.  It  will  be  noticed  that  the  court 
distinctly  tells  the  Jury  that  the  plaintiff  is 
entitled  to  recover  If  the  "sale  was  made  by 
the  defendant  himself,  and  not  by  the  plain- 
tiff personally,  and  that  the  sale  was  made 
for  a  less  sum  than  the  original  price  fixed 
In  the  contract  between  said  plaintiff  and 
defendant"  Under  the  Instructions  of  the 
court  the  Jury  might  have  found  that  the 
plaintiff  was  entitled  to  the  full  amount  of 
$3,040  If  he  produced  a  customer,  though  the 
property  was  eventually  sold  by  the  defend- 
ant without  regard  to  the  price  obtained  by 
the  defendant  for  the  property.  This,  as  we 
have  seen,  Is  not  the  law.  The  plaintiff 
could  only  recover  upon  his  alleged  express 
contract  by  showing  that  he  had  procured 
a  customer  able,  willing,  an°d  ready  to  take 
the  property  at  the  price  specified,  and  the 
fact  that  he  procured  a  customer,  but  one 
not  able,  willing,  and  ready  to  take  the 
property  at  the  price  specified,  but  at  a  less 
price,  and  that  the  property  was  subsequent- 
ly sold  by  the  defendant  at  a  less  price, 
would  not  entitle  the  plaintiff  to  a  verdict 
npon  his  express  contract  If  the  plaintiff 
had  shown  that  he  had  produced  a  customer 
willing,  able,  and  ready  to  take  the  prop- 
erty at  the  price  agreed  upon,  namely,  ?9 
per  acre,  and  that  the  defendant  had  con- 
sented  to   take  a  less  price,   the  plaintiff 


might  have  been  entitled  to  a  verdict  for  the 
amount  of  his  commission  specified  in  tbe 
contract.  The  learned  circuit  court  seems 
to  have  framed  its  instructions  to  the  jury 
upon  an  erroneous  theory.  It  is  true  the 
learned  circuit  court  qualified  the  Instruc- 
tions by  the  clause  if  "you  find  at  the  Ume 
the  sale  was  consummated,  there  still  ex- 
isted a  contract  to  pay  one  dollar  per  acre." 
But  this  qualification  did  not  cure  the  error 
In  the  instruction,  as  the  meaning  of  the 
court  by  this  qualification  is  somewhat  un- 
certain. The  original  contract  for  a  com- 
mission of  $1  per  acre  still  existed,  but  with 
the  condition  that  a  sale  shonld  be  effected  at 
|9  per  acre,  and  the  Jury  may  have  assuiced 
that  this  was  the  contract  referred  to  by  the 
court 

Tbe  Judgment  of  the  circuit  court  and  o^ 
der  denying  a  new  trial  are  reversed. 


CROUCH  «t  aL  v.  DAKOTA,  W.  &  M.  B.  R. 
CO   et  al.  (READ,  Intervener). 

(Supreme  Court  of  South  Dakota.     Dec.  7, 
1904.) 

BAILB0AD8 — LIBHS — BTRICT  rOBBOLOSDXE— Jtr- 
NIOB  LJESHOI,DEBS  —  BIOHTS  —  BKDKUPTIOX 
— SALE— EXECUTIOW  —  CONFIBUATION  —  OB- 
JECTIONS—APPEAL. 

1.  Where  the  allegations  of  prejudice  in  ao 
aflBdavlt  filed  to.  disqualify  a  judge  were  hearsay 
and  on  information  and  belief,  and  were  con- 
clusively rebutted  by  positive  affidavits  pro- 
duced by  the  opposite  party,  the  denial  of  tbe 
application  for  a  change  of  judge  was  proper. 

2.  The  refusal  of  a  continuance  rests  in  the 
sound  discretion  of  the  trial  court,  which  rulin; 
will  not  be  reversed  on  appeal  except  for  the 
most  cogent  reasons. 

3.  Where  the  evidence  In  a  proceeding  before 
the  court  was  largely  documentary,  consisting 
of  registered  instruments  and  court  records,  and 
the  attorney  most  familiar  with  the  documenu 
required  to  present  the  issues  was  present  at 
the  trial,  .and  there  was  little,  if  any,  dispute 
concerning  the  material  facts,  defendants  mre 
not  prejudiced  by  the  court's  denial  of  a  con- 
tinuance for  the  absence  of  one  of  their  attor- 
neys during  the  taking  of  testimony. 

4.  Where  ao  abstract  on  appeal  contained  a 
copy  of  a  petition  for  removal  of  the  cause  to 
the  federal  court,  and  a  statement  that  the  cause 
was  removed,  and  by  the  Circuit  Court  of  tbe 
United  States  remanded  to  the  circuit  court  of 
the  state  for  trial,  it  will  be  presumed  that  thp 
action  was  properly  remanded  to  the  state  court 

5.  Under  Rev.  Code  Civ.  Proa  {  227,  provid 
ing  that  a  receiver  may  be  appointed  by  the 
court  in  which  an  action  is  pending,  or  by  a 
judge  thereof,  in  all  cases  where  receivers  have 
heretofore  been  appointed  by  the  usages  o( 
courts  of  equity,  where  plaintiffs  in  a  suit  to 
foreclose  certain  railroad  Hens  had  an  interest 
in  and  a  lien  on  the  property,  and  the  trial 
court  found  that  a  receiver  was  necessary  to 
preserve  the  property,  and  that  the  sum  allowed 
for  the  receiver  B  services  was  reasonable,  such 
findings  are  conclusive  on  appeal'  from  a  decree 
oonfimiing  a  sale  of  the  road. 

6.  Where  a  railroad's  right  to  redeem  from  a 
sale  on  foreclosure  of  certain  liens  had  become 
barred,  the  holders  of  other  outstanding  Hens, 
who  had  not  been  made  parties  to  the  first  pro- 
ceeding, were  not  entitled  to  another  mle  of 
the  property,  but  were  only  entitled  to  a  decree 
allowing  them  a  reasonable  time  to  redeem. 
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7.  Where  the  legal  title  to  a  railroad  had 
been  acquired  by  the  holders  of  certain  liens 
thereoa.  they  were  entitled  to  maintain  a  bill  of 
strict  foreclosure  to  cut  oS  the  equity  and  right 
of  junior  incumbrancers  to  redeem. 

8.  Under  Rer.  Code  Ciy.  Proa  fS  698.  T06, 
creatine  a  railroad  contractor's  lien,  and  pro- 
vidinc  that  the  same  shall  attach  to  "the  right 
of  way"  and  "all  land  upon  which  the  same  may 
be  situated,"  t*  "the  extent  of  all  of  the  right, 
title,  and  interest  owned  therein  by  the  owner 
thereof,"  the  pur<Aaaer  on  foreclosure  of  such 
a  ]icn  acquired  whatever  right  the  corporation 
had  to  occupy  and  use  the  premises  in  question 
for  railroad  purposes,  and  hence  it  was  proper 
for  the  decree  to  indade  "the  right  of  way"  and 
"all  franchises  and  privileges  incident  to  its 
ownership  and  the  ownership  of  the  property." 

9.  Rev.  Code  Civ.  Proc.  {  374,  provides  that 
if  the  coart,  on  the  return  of  any  execntion  for 
tlie  aatisfactioo  of  which  any  real  property  or 
interest  therein  has  been  sold,  shall,  after  ex- 
amining the  proceedings,  be  satisfied  that  the 
sale  has  in  all  respects  been  in  conformity  with 
the  statute,  the  sale  shall  be  confirmed.  Held, 
that  on  an  application  to  confirm  aa  execution 
sale  under  such  section  the  court  is  concluded 
by  the  report  of  sale,  and,  if  this  is  regular,  the 
sale  must  be  confirmed. 

10.  Since,  on  an  application  to  confirm  an  ex- 
ecution sale,  no  inquiry  can  be  made  as  to  facta 
outside  of  the  report,  the  order  of  confirmation 
is  not  conclusive  against  the  owner  of  the  prop- 
erty sold  as  to  any  qnestion  of  fact  or  proposi- 
tion of  law  involved  therein. 

11.  Where  plaintiif?  had  acquired  whatever 
right  of  way  a  railroad  corporation  possessed 
by  a  sale  on  execution,  •  objections  to  the  con- 
firmation of  the  sale  by  junior  lienholders,  baaed 
on  tile  theory  that  the  corporation  at  the  time 
of  the  sale  had  no  rights  in  the  property,  were 
untenable. 

12.  An  objection  that  a  decree  for  the  sale  of 
railroad  property  in  the  hands  of  a  receiver  pro- 
vided tliat  ta»  Male  should  be  conducted  by  the 
sheriff,  and  not  by  the  receiver,  should  be  made 
by  an  attack  on  the  decree,  and  not  on  the  order 
confirming  tlie  sale. 

Appeal  from  Circuit  Cotirt,  Pennington 
County. 

Action  by  Charles  D.  Crouch  and  another 
as  trustees,  etc.,  against  the  Dakota,  Wyo- 
ming &  Missouri  River  Railroad  Company 
and  others,  in  which  Frederick  P.  Read  inter- 
vened. Prom  a  Judgment  in  favor  of  plain- 
tiffs, defendant  corporation  and  defendants 
Mnhlke  and  Coad  appeal.    Affirmed. 

William  T.  Coad  and  W.  H.  Parker,  for 
appellants.  Charles  W.  Brown  and  Schrader 
&  L^vfla,  for  respondents. 

HANBT,  J.  As  Indicated  by  the  prayer 
of  the  complaint,  this  action  was  instituted 
to  confirm  plalntlds'  title  to  certain  railroad 
property,  determine  adverse  claims  thereto^ 
have  a  receiver  appointed,  a  sale  ordered,  and 
disposition  of  the  funds  arising  from  such 
sale  decreed.  The  cause  was  tried  without 
a  Jury.  A  decision  favorable  to  the  plaiutlSs 
was  rendered,  and  certain  of  the  defendants 
appealed  from  the  Judgment  alone.  As  the 
sufficiency  of  the  evidence  to  sustain  the 
findings  of  fact  which  correspond  with  the 
allegations  of  the  complaint  cannot  be  chal- 
lenged on  this  appeal,  the  only  questions  de- 
manding consideration  are  alleged  errors  in 
law  occurring  at  the  trial,  and  whether  the 
findings  support  the  decree. 


These  facts,  among  others,  are  established 
by  the  decision:  From  March  1,  1891,  to 
June  6,  1895,  the  defendant  the  Dakota,  Wyo- 
ming &  Missouri  River  Railroad  Company 
was  tlie  owner  of  a  certain  right  of  way, 
roadbed  and  railroad  grade  34  miles  in  length, 
extending  from  Rapid  City  to  Mystic,  In 
Pennington  comity,  which  was  acquired  and 
constructed  by  such  company,  a  corporation 
created  by  and  existing  under  the  laws  of  this 
state.  On  November  16,  1892,  Judgments 
were  entered  In  the  circuit  court  establishing 
and  foreclosing  certain  mechanics'  liens  in 
favor  of  the  defendants  Gercken,  Brougbton, 
and  Loomls.  Subsequently  Gercken,  Brough- 
ton,  and  Loomls  assigned  their  Judgments  to 
John  P.  Schrader  and  Chas.  V.  Lewis,  who 
were  substituted  as  parties  in  the  mechan- 
ics' lien  cases.  Blxecutlons  having  been  Is- 
sued In  these  lien  cases,  the  property  of  the 
railroad  company  was  sold,  and  purchased 
by  Schrader  and  Lewis,  to  whom  certificates 
of  sale  were  duly  Issued  on  October  18,  1902. 
Such  sale  having  been  duly  confirmed,  th& 
certificates  so  Issued  were,  before  the  com- 
mencement of  this  action,  assigned  to  plain- 
tlffs  herein.  On  July  18, 1893,  an  action  was 
commenced  by  Woods  &  Moore  to  establish 
and  foreclose  another  mechanic's  lien  against 
the  road,  which  resulted  In  a  Judgment  in 
their  favor,  upon  which  an  execution  issued, 
and  under  which  the  property  was  sold  May 
25,  1895.  Prior  to  this  sale  Woods  &  Moore 
had  assigned  an  undivided  three-fifths  inter- 
est in  their  Judgment  to  William  Cox,  as  trus- 
tee, and  an  imdlvlded  two-fifths  interest 
therein  to  M.  H.  Rowley,  as  receiver  of  the 
Black  Hills  National  Bank.  At  the  sale  on 
May  25,  1895,  the  property  was  purchased 
by  Cox,  as  trustee,  to  whom  a  certificate  of 
sale  was  duly  Issued.  On  June  15, 1896,  Cox, 
as  trustee,  assigned  an  tmdivided  two-fifths 
Interest  In  this  certificate  to  Thomas  E.  Mc- 
Klnney,  as  receiver  of  the  aforesaid  bank. 
On  the  same  day  McKIuncy  assigned  the 
same  interest  to  Elizabeth  J.  Schrader  and 
Helen  Lewis.  The  sale  having  been  confirm- - 
ed,  and  no  redemption  effected,  a  sherifTa 
deed  was  issued  to  Cox,  as  trustee,  conveying 
an  tmdivided  three-fifths  interest  In  the  prop- 
erty, and  another  sheriff's  deed  was  Issued 
to  Elizabeth  Schrader  and  Helen  Lewis,  con- 
veying an  undivided  two-fifths  Interest. 
Thereafter,  and  before  this  action  was  com- 
menced. Cox,  as  trustee,  Elizabeth  Schrader, 
and  Helen  Liewls  by  good  and  sufficient  deeds 
conveyed  the  property  to  George  F.  Schrader, 
trustee,  the  original  plaintiff  in  this  action, 
to  whose  rights  the  present  plaintiffs  suc- 
ceeded since  the  action  was  begun.  So  when 
this  cause  was  tried  the  plaintiffs  were,  by 
reason  of  the  conveyances  from  Cox,  Eliza- 
beth Schrader,  and  Helen  L«wls,  the  own- 
ers of  all  the  property,  and'  were,  by  virtue- 
of  the  assignment  of  the  sheritrs  certlficate- 
of  sale  under  the  Gercken,  Broughton,  and 
Loomls  liens,  the  holders  of  a  lieu  upon  all 
the  property,  the  Interest  acqolred  by  thftr 
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deed  and  the  Interest  acquired  by  tbe  assign- 
ment «iot  baTlng  been  merged.  Nomeroos 
otber  creditors,  wbo  are  parties  to  tbls  action, 
filed  liens  upon  or  Judgments  against  tb« 
road,  none  of  wtalcb,  however,  Is  superior  to 
the  liens  under  which  Its  property  was  sold 
as  heretofore  stated.  Certain  first  mortgage 
bonds  were  Issued  by  the  railroad  company, 
but  all  rights  derived  therefrom  are  found 
to  be  inferior  and  subsequent  to  the  Hens  un- 
der which  tbe  road  was  sold.  Certain  of 
these  first  mortgage  bonds  are  owned  by  the 
appellants  Muhlke  and  Coad.  It  is  ordered 
and  adjudged  by  the  decree  that  the  liens  ac- 
quired by  the  plaintiffs  and  the  rights  and 
titles  based  thereon  are  good  and  valid,  and 
prior  and  superior  to  the  liens  or  claims  of 
the  appellants,  Muhlke  and  Coad;  that  by 
virtue  of  the  Judgment  establishing  and  fore- 
closing tbe  Woods  &  Moore  lien,  and  by  vir- 
tue of  the  sale  made  thereunder,  and  tbe 
sherUF's  deed  Issued  pursuant  thereto,  and 
the  several  conveyances  to  the  plaintiffs  from 
their  predecessors  In  interest,  the  plaintiffs 
now  are  the  owners  of  all  the  premises  and 
property  described  In  the  complaint,  subject 
only  to  the  sherifTs  certificate  of  sale  Issued 
pursuant  to  the  Judgment  establishing  and 
foreclosing  the  Gercken,  Broughton,  and 
Loomis  liens,  and  to  rights  of  redemption  on 
the  part  of  certain  answering  defendants, 
among  whom  are  the  appellants,  Muhlke  and 
Coad;  that  by  virtue  of  the  certificate  of 
sale  assigned  to  and  held  by  the  plaintiffs, 
issued  pursuant  to  the  Judgments  establish- 
ing and  foreclosing  the  Gercken,  Broughton, 
and  Loomis  liens,  tbe  plaintiffs,  .upon- the  ex- 
piration of  the  one  year  of  redemption  In 
such  Judgments  mentioned,  to  wit,  on  Octo- 
ber 19,  1903,  and  upon  the  issuance  to  them 
of  the  usual  sheriff's  deed  in  such  cases,  vrlll 
become  tbe  sole  and  absolute  owners  of  all 
the  premises  and  property  described  in  the 
complaint,  unless  the  same  shall  In  the  mean- 
time be  sold  under  this  decree,  or  be  in  the 
meantime  redeemed  by  certain  answering  de- 
fendants, among  whom  are  the  appellants 
Mublke  and  Ooad;  that  the  franchises  of  the 
defendant  the  Dakota,  Wyoming  &  Missouri 
River  Railroad  Company  and  all  the  prop- 
erty described  in  the  decree  be  sold  in  a 
lump,  and  as  an  entirety,  without  partition 
or  division,  and  without  right  or  equity  of 
redemption,  except  as  provided  in  the  decree, 
at  public  auction,  upon  the  like  notice  and  In 
the  manner  provided  by  law  for  the  sale  of 
real  property  upon  execution,  to  satisfy  the 
amounts  found  and  adjudged  to  be  due  to 
the  plaintifts  for  principal,  Interest,  receiv- 
er's fees,  and  compensation,  and  the  costs 
and  disbursements  of  this  action;  that  the 
answering  defendants  In  this  action,  among 
whom  are  the  appellants,  Muhlke  and  Coad, 
"or  either  of  them  (but  no  other  parties  to 
this  action),  may  redeem  from  said  sale  at 
any  time  on  or  before  the  19th  day  of  Oc- 
tober, 1903,  by  paying  to  tbe  plaintiff  or  his 
attorneys  the  amount  so  found  and  adjudged 


to  be  due  to  the  plalBtlff  aa  aforesaid,  togetb- 
«r  with  the  said  fees  and  compensation  of 
■aid  receiver,  and  the  said  costs  and  disburse- 
ments of  this  action,  and  not  otherwise"; 
"that  Is  the  event  that  a  sale  of  all  tbe  said 
franchises,  premises,  and  property  described 
In  said  decision  and  hereinafter  described, 
absolute  and  free  of  any  right  or  eqnlty  of 
redemption,  shall  not  be  made  or  consummat- 
ed on  or  before  October  19,  1903,  and  In  the 
further  event  that  no  redemption  shall  on  or 
before  that  date  have  been  made  by  any  of 
the  answering  defendants  having  a  lien  or 
claim  upon  said  premises  and  property  as 
hereinbefore  In  this  Judgment  found  and 
provided,  then  and  In  that  case  tbe  said 
plaintiff,  on  and  after  the  20th  day  of  Octo- 
ber, 19(]@,  shall  become  and  be  adjudged  to 
be  the  absolute  owner  of  all  and  singular  tbe 
said  franchises,  premises,  and  prop^ty  de- 
scribed In  the  complaint  and  hereinafter  de- 
scribed, divested  and  free  and  clear  of  all 
liens,  claims,  rights,  title,  and  Interest  claim- 
ed or  asserted  by  the  defendants,  or  either 
of  them,  or  those  claiming  under  them;  and 
that  In  the  event  that  tbe  said  franchises, 
premises,  and  property  herein  described 
shall,  on  or  before  the  19th  day  of  October. 
1903,  be  redeemed  by  the  defendants  In  this 
action,  or  either  of  them,  and  that  no  re- 
demption shall  have  been  made  from  tbem, 
as  provided  by  law  and  by  this  Judgment, 
then  and  In  that  case  sacb  defendant  redemp- 
tloner,  on  and  after  the  20th  day  of  October, 
1903,  shall  become  and  be  adjudged  to  be 
the  absolute  owner  of  all  tbe  said  franchises, 
premises,  and  property  hereinafter  describ- 
ed." The  following  Is  a  description  of  the 
property  directed  to  be  sold:  "That  certain 
continuous  right  of  way,  roadbed  and  rail- 
road grade,  beginning  at  a  point  on  tbe  west 
side  of  the  corporate  limits  of  tbe  city  of 
Rapid  City  In  said  Pennington  county,  and 
thence  running  in  a  westerly  directloii,  fol- 
lowing the  main  valley  of  Rapid  creek  to  tbe 
Junction  of  Rapid  and  Castle  creeks  In  said 
county;  and  thence  In  a  westerly  direction 
up  said  Castle  creek  to  Mystic  in  said  Pen- 
nington county,  where  It  connects  with  the 
Grand  Island  &  Wyoming  Central  Railroad, 
together  with  all  erections,  excavations,  em- 
bankments, bridges,  cuts,  fills,  ditches  and 
tunnels  upon  said  tight  of  way,  or  appurte- 
nant thereto  and  all  the  lands  upon  which 
the  same  are  situated,  and  all  the  heredita- 
ments and  appurtenances  thereunto  belongs 
ing,  or  In  any  wise  appertaining,  and  all  tbe 
right,  title  and  Interest  at  any  time  owned 
therein  by  said  the  Dakota,  Wyoming  &  Mis- 
souri River  Railroad  Company;  said  right  of 
way,  roadbed  and  railroad  grade  being  about 
tbirty-four  miles  In  length,  and  all  situate 
In  said  Pennington  county,  and  the  same  ex- 
tending from  said  Rapid  City  to  said  Mystic 
as  aforesaid;  and  tbe  said  right  of  way  be- 
ing two  hundred  feet  wide,  and  having  been 
acquired,  and  said  roadbed  and  railroad 
grade  constructed  and  Intended  to  be  used 
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for  ndlroad  purposes,  and  all  the  said  prem- 
ises and  proiMrty  and  appurtenances  consti- 
tuting .one  property,  constructed  and  acquir- 
ed, and  at 'all  times  prior  to  the  6tli  day  of 
June.  1895,  owned  by  said  the  Dakota,  Wyo- 
ming &  Missouri  Riyer  Railroad  Company, 
which  caused  the  said  railroad  grade,  road- 
bed and  Improvements  to  be  erected  and  con- 
structed; and  all  the  franchises  of  said  the 
Dakota,  Wyoming  &  Missouri  Blver  Railroad 
Company."  This  decree  was  rendered  Au- 
gust 6th,  and  written  notice  thereof  glren 
the  appellants  September  1, 1903. 

It  Is  contended  that  the  oodrt  erred  In  de- 
nying appellant  Coad's  application  to  hare 
this  cause  "placed  on  the  special  or  disquali- 
fied calendar"  for  trial  before  some  Judge  oth- 
er than  the  Judge  of  the  Seventh  Circuit 
Such  application  was  based  on  the  following 
affidavit:  "William  T.  Coad,  one  of  the  de- 
fendants In  the  above-entitled  action,  being 
sworn,  says:  First  That  the  main  Issue  to 
be  tried  in  the  above-named  action  is  as  to 
whether  certain  alleged  mechanics'  liens  are 
prior  and  superior  to  the  mortgage  and  bonds 
Issued  thereunder  by  said  ralhroad  company. 
That  he  is  the  owner,  and  was  at  the  time 
of  the  commencement  of  this  action,  of  the 
par  value  of  said  bonds  of  said  railroad  com- 
pany in  the  sum  of  $5,000.  Second.  On  in- 
formation and  belief,  affiant  states  that  the 
Hon.  Levi  McGee,  circuit  Judge,  has  repeat- 
edly stated  that  In  his  opinion  and  Judgment 
said  liens  are  prior  and  superior  to  the  said 
bonds,  and  affiant  is  informed  and  believes 
that  said  circuit  Judge  has  repeatedly  made 
said  statement  in  law  offices  and  other  pub- 
lic places  in  Rap(d  City,  Pennington  connty. 
South  Dakota.  On  Information  and  belief 
affiant  further  says  that  the  said  Levi  McOee, 
some  two  or  three  years  ago,  was  interested 
with  one  William  H.  Tompkins,  and  various 
parties  living  at  Sioux  Falls,  South  Dakota, 
In  negotiating  for  and  to  secure  and  control 
the  same  mechanics'  liens  that  are  now  held 
by  the  plaintifr  in  this  action.  That  by  rea- 
son of  such  negotiations  affiant  believes  that 
■aid  Levi  McOee  showed  that  he  was  of  the 
opinion  that  said  liens  were  prior  and  supe- 
rior to  the  bonds  owned  by  affiant,  and,  fur- 
ther, that  said  Levi  McOee  at  that  time  and 
now  is  interested  in  this  action.  Affiant  fur- 
ther sayS,  upon  Information  and  belief,  that 
tb«  said  Levi  McOee  was  in  consultation  at 
various  times  with  the  attorneys  for  the 
plaintiff  prior  to  and  at  the  time  of  the  com- 
mencement of  this  action,  and  discussed  and 
counseled  as  to  the  issues  and  expressed  his 
opinion  as  to  the  outcome  and  final  termina- 
tion of  this  cause.  Affiant  further  says  that 
be  has  been  repeatedly  advised  by  prominent 
citizens  of  Rapid  City  that  the  said  Levi  Mc- 
Gee is  prejudiced  and  biased  against  affiant's 
Interest  in  this  matter.  Affiant  further  says 
that  he  therefore  has  reason  to  believe  and 
does  believe  that  he  cannot  have  a  fair  and 
impartial  trial  before  the  said  circuit  court, 
U  the  said  Hon.  Levi  McOee,  Is  the  presid- 


ing Judge,  by  reason  of  his  prejudice  and  bias 
against  the  interests  of  this  deponent"  It 
will  be  observed  that  every  allegation  in  the 
affidavit  concerning  the  intereert  or  prejudice 
of  the  Judge  of  the  Seventh  Circuit  is  stated 
on  information  and  belief — is  merely  hear- 
say. Moreover,  such  allegations  were  conda- 
slvely  rebutted  by  positive  affidavits  produced 
and  read  by  the  plaintlfCs.  No  Interest  or 
prejudice  having  been  shown  to  exist,  the 
demand  for  a  change  of  Judges  was  properly 
denied,  and  it  is  not  necessary  to  decide 
whether  such  a  demand  may  be  predicated 
upon  prejudice  alone. 

An  application  for  a  continuance  over  the 
term,  supported  alone  by  the  following  a^- 
davit,  was  refused:  "William  T.  Coad,  being 
first  duly  sworn,  deposes  and  says:  That 
WUliam  H.  Parker,  of  Deadwood,  South  Da- 
kota, la  the  attorney  for  the  Dakota,  Wyo- 
ming &  Missouri  River  Railroad  Company, 
Joseph  H.  Muhlke,  and  this  affiant;  that  said 
Parker  is  now  engaged  In  the  trial  of  an  im- 
portant case  before  Judge  Rice,  at  Deadwood, 
and  expects  to  be  so  engaged  for  several  days 
more;  that  it  is  ImjMsslble  for  said  Parker 
to  be  in  Rapid  City  at  the  present  term  of 
court,  to  participate  in  the  trial  of  the  above- 
named  action;  that  while  affiant  is  also  at- 
torney for  said  parties,  he  is  the  main  wit- 
ness for  said  defendants;  that  affiant  cannot, 
with  Justice  to  the  Interests  of  said  defend- 
ant, act  as  attorney  and  also  as  a  witness  in 
the  absence  of  the  said  Parker,  during  a  trial 
of  said  case.  Affiant  further  says  that  each 
and  every  attorney  residing  at  Rapid  City, 
in  the  active  and  actual  practice  of  his  pro- 
fession, and  learned  in  the  law,  is  engaged 
either  on  the  side  of  the  plaintiff  or  for  some 
defendant  in  this  case  whose  Interests  are 
adverse  to  the  interests  of  the  defendant  rep- 
resented by  said  Parker  and  this  affiant 
Affiant  further  says  that  his  case  was  noticed 
for  trial  only  at  a  recent  date,  to  wit,  on  or 
about  the  10th  day  of  May,  A.  D.  1903.  Af- 
fiant further  states  that  the  present  court, 
now  sitting,  Is  an  adjourned  term  of  March, 
1003.  Wherefore  the  defendants  Joseph  H. 
Muhlke  and  William  T.  Coad  ask  that  this 
action  be  continued  until  the  next  term  of 
court"  It  is  the  seUIed  law  in  this  state 
that  the  granting  or  refusing  of  a  continu- 
ance rests  in  the  sound  discretion  of  the  court 
below,  and  that  Its  ruling  in  relation  thereto 
will  not  be  reversed  except  for  the  most  co- 
gent reasons.  Hobd  v.  Fay,  15  S.  D.  84,  87 
N.  W.  528.  There  was  certainly  no  abuse  of 
discretion  in  this  instance.  The  evidence 
demanded  by  the  nature  of  the  controversy 
was  largely,  if  not  wholly,  in  writing.  It 
consisted  In  most  part  of  registered  Instru- 
ments and  court  records.  There  was  small 
room  for  dispute  concerning  material  facts. 
Presumptively  none  existed,  as  appellants 
made  no  motion  for  a  new  trIaL  Only  issues 
of  law  were  involved,  and  the  attorney  most 
familiar  with  the  documents  required  to  pre- 
sent such  issues  was  present     Under  such 
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circumstances,  how  could  the  appellants  be 
prejudiced  by  the  mere  absence  of  one  of 
their  attoruefs  during  the  taking  of  testl- 
mon;  In  an  action  tried  without  a  Jury?  The 
inquiry  answers  Itself. 

The  contention  that  the  court  below  was 
without  jurisdiction  because  the  action  had 
been  removed  to  the  United  States  court  is 
not  supported  by  the  record.  Appellants'  ab- 
stract contains  a  copy  of  the  petition  for 
removal  and  this  statement:  "Said  cause  was 
therefore  removed  to  the  Circuit  Court  of  the 
United  States  by  order  of  Hon.  Levi  McGee, 
and  by  the  Circuit  Court  of  the  United  States 
remanded  to  the  circuit  court  of  the  Seventh 
Judicial  Circuit  of  the  state  of  South  Dakota 
for  trial."  Upon  this  state  of  facts  it  must 
be  presumed  that  the  action  was  properly 
remanded  to  the  state  court. 

Attention  is  called  by  appellants'  brief  to 
certain  statutory  provisions  and  legal  prop- 
ositions relating  to  the  limitations  of  ac- 
tions, but  their  application  to  the  facts  found 
in  this  case  is  nowhere  pointed  out  Every 
presumption  prevails  in  favor  of  the  correct- 
ness of  the  conclusions  reached  by  the  trial 
court  It  is  not  the  duty  of  this  court  to 
seek  for  errors.  None  being  apparent  in 
this  connection,  the  subject  requires  no  fur- 
ther consideration. 

Plaintiffs  attempt  to  assail  the  orders  ap- 
pointing a  receiver  and  allowing  him  $500 
for  his  services.  Assuming  that  such  orders 
may  be  reviewed  on  an  appeal  from  the 
Judgment  alone,  the  action  of  the  circuit 
court  in  relation  thereto  cannot  be  disturbed. 
A  receiver  may  be  appointed  by  the  court  in 
which  an  action  is  pending,  or  by  the  Judge 
thereof.  In  all  cases  where  receivers  have 
heretofore  been  appointed  by  the  usages  of 
courts  of  equity.  Kev.  Code  Civ.  Proc.  § 
227.  The  principal  grounds  upon  which 
courts  of  equity  grant  their  extraordinary 
aid  by  the  appointment  of  receivers  pendente 
lite  are  that  the  person  seeking  the  relief 
has  shown  at  least  a  probable  interest  in 
the  property,  and  that  there  is  danger  of  its 
J}eing  lost  unless  a  receiver  is  allowed,  the 
•element  of  danger  being  an  Important  con- 
sideration. High  on  Receivers,  S  11.  In 
the  case  at  bar  plalntifTs  had  an  interest  in 
and  a  Hen  upon  the  property.  The  court  be- 
low found  that  a  receiver  was  necessary  to 
preserve  the  property  and  prevent  waste, 
and  that  the  sum  allowed  as  compensation 
for  his  services  was  reasonable.  These  facts, 
for  the  purposes  of  this  appeal,  are  conclu- 
sive, and  this  court  is  bound  to  assume  that 
the  appointment  was  proper,  and  the  com- 
pensation not  excessive. 

It  Is  contended  that  appellants'  rights  of 
redemption  are  ignored  by  the  decree.  The 
contention  Is  not  tenable.  If  the  railroad 
company  had  any  such  right.  It  was  lost  by 
failure  to  redeem  from  the  sale  under  the 
Woods  A  Moore  lien.  If  appellants  Muhlke 
and  Coad  were  parties  to  the  action  wherein 
such  lien  was  foreclosed,  and  failed  to  re- 
deem in  one  year  after  the  sale  thereunder. 


they,  too,  are  iwecluded  from  objecting  to 
the  form  of  the  decree  in  this  respect  If. 
however,  as  we  understand  the  record,  they 
were  not  parties  to  either  action  In  which 
the  liens  under  which  the  plaintiffs  claim 
title  were  foreclosed,  they  had,  as  against 
the  plalntlCts,  when  the  present  action  was 
begun,  at  most  nothing  more  tiian  an  un- 
foreclosed  right  of  redemption  (American 
Banking  &  Trust  Co.  v.  Lynch,  10  S.  D.  410, 
73  N.  W.  808),  and  the  only  question  is 
whether  such  right  was  properly  protected 
by  allowing  them  until  October  19,  1903, 
to  redeem  as  provided  by  tlie  decree.  An- 
other sale  of  the  property  as  to  them  was 
unnecessary.  Sven  in  states  where  a  mort- 
gage merely  creates  a  lien  and  does  not  con- 
vey the  legal  title,  as  in  this  state,  the  rem- 
edy by  strict  foreclosure  may  be  resorted  to 
under  special  and  peculiar  circumstances. 
Lockhard  v.  Hendrickson  (N.  J.  Ch.)  25  Att 
512;  JeCFerson  v.  Coleman,  110  Ind.  515.  11 
N.  E.  465.  In  the  latter  case  the  court  says: 
"A  strict  foreclosure  proceeds  upon  the 
theory  that  the  mortgagee  or  purchaser  has 
acquired  the  legal  title  and  obtained  posses- 
sion of  the  mortgaged  estate,  but  that  the 
right  and  equity  of  redemption  of  some  Judg- 
ment creditor,  Junior  mortgagee,  or  other 
person  similarly  situate  has  not  been  cot 
off  or  barred.  In  such  a  ease  the  legal  title 
of  the  mortgagor  having  been  acquired,  the 
remedy  by  strict  foreclosure  Is  appropriate 
to  cut  off  the  equity  and  right  of  Junior  In- 
cumbrancers to  redeem.  Catterlln  t.  Ann- 
strong,  101  Ind.  258,  267;  Bolles  ▼.  Duff, 
43  N.  Y.  469;  Shaw  T.  Heisey,  48  Iowa.  46S: 
Farrell  v.  Parller,  50  111.  274;  Boyer  v.  Boy- 
er,  89  111.  447;  Shirk  t.  Andrews,  92  Ind. 
509;  American  Ins.  Co.  v.  Gibson,  104  Ind. 
336,  8  N.  E.  892;  2  Jones,  Mort  {  1540; 
Pomeroy,  Bq.  {  1227;  Smith  y.  Brand,  64 
Ind.  427.  Such  persons  have  a  mere  lien 
upon,  or  an  equity  In,  the  land,  which  is 
subordinate  to  the  right  of  the  owner  of  the 
legal  title.  A  statutory  foreclosure  In  such 
a  case  would  be  manifestly  inappropriate. 
The  owner  of  the  legal  title  may  with  pro- 
priety maintain  a  proceeding  in  the  natnre 
of  a  strict  foreclosure  to  bar  the  Interests 
of  persons  who  have  a  mere  Hen  upon,  or 
right  of  redemption  In,  the  land.  Bresnahan 
V.  Bresnahan,  46  Wis.  385,  1  N.  W.  39." 
Viewed  In  any  light,  appellants,  Muhlke  snd 
Coad,  are  In  no  better  position  than  was 
the  Junior  lien  holder  In  tiie  American  Bank- 
ing &  Trust  Co.  V.  Lynch,  supra.  When  the 
present  action  was  begun,  the  plaintiffs  own- 
ed the  property,  subject  only  to  such  appel- 
lants' unforeclosed  right  of  redemption.  Had 
the  latter  InstUuted  an  action  for  tbe  pni^ 
pose  of  redeeming,  as  did  the  American 
Banking  &  Trust  Company,  they  could  hare 
been  given  no  greater  relief  than  a  reason- 
able opportunity  to  pay  off  tbe  amount  of 
plaintiffs'  prior  Incumbrance;  and  thia  was 
given  them  by  the  Judgment  from  which 
the  present  appeal  was  taken. 
Appellants  further  contend  that  ttw  de- 
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scrlption  of  the  property  adjudged  to  be 
owned  by  the  plalntUCs  and  directed  to  be 
resold  should  not  Include  "the  right  of  way" 
and  "all  fraucbiaes"  of  the  appellant  corpo- 
ration. Whatever  may  be  the  common-law 
rule  concerning  sales  of  corporate  franchises 
on  ^ecuticm,  we  ^e  aware  of  no  reason 
why  such  sales  may  not  be  sanctioned  by 
legislation  as  they  certainly  have  been  in 
this  state.  Liens,  such  as  those  through 
which  plalntlfls  derived  title,  attach  to  "the 
right  of  way"  and  "all  land  upon  which  the 
same  may  be  situated,"  to  "the  extent  of 
all  the  right,  title,  and  interest  owned  there- 
in by  the  owner  thereof."  Bev.  Ciode  Civ. 
Proc.  88  698,  703.  Therefore  by  the  enforce- 
ment of  such  liens  plaintiffs  acquired  what- 
ever right  the  corporation  had  to  occupy  and 
use  the  premises  in  question  for  railroad 
purposes,  and  it  was  entirely  proper  for  the 
decree  to  embrace  the  right  of  way  and  all 
franchises  or  privileges  incident  to  its  own- 
ership and  incident  to  ownership  of  the  en- 
tire property.  Assuming  that  the'  decree 
will  be  properly  construed,  no  reason  exists 
for  modifying  its  phraseology. 

Proceedings  under  this  judgment  not  hav- 
ing been  stayed,  an  execution  was  Issued, 
and  the  property  sold,  as  therein  directed. 
Subsequently  the  same  defendants  who  ap- 
pealed from  the  Judgment  took  a  separate 
appeal  from  the  order  confirming  the  sale 
on  ^ecutlon.    On  this  second  appeal  It  Is 
claimed  that  the  court  erred  in  confirming 
the  sale  (1)  because  from  the  end  of  the 
eight  miles  completed  to  Mystic  the  right  of 
way  was  acquired  under  the  laws  of  the 
United  States,  and,  the  railroad  not  having 
been  completed  within  the  time  prescribed 
by  law,  the  right  of  way  could  not  be  legal- 
ly sold  under  execution;    (2)  because  It  was 
shown  that  O.  F.  Schroder  had  no  Interest 
in  the  action  when  the  sale  took  place;   (3) 
because  It  appeared  from  the  sherifTs  re- 
turn that  he  had  sold  the  property  describ- 
ed without  the  right  of  redemption  for  one 
year;   (4)  because  a  sale  made  by  the  sheriff 
when  the  property  la  in  the  hands  of  a  re- 
celTer  is  void;    and  (5)  because  it  appears 
that  the  sheriff  sold  the  franchises  of  the 
railroad    company,    together    with    its    real 
property,  under  a  Judgment  rendered  on  a 
mechanic's  lien.    On  an  appUcatloD  to  con- 
firm   an  execution  sale  under  section  S74, 
Rer.  Code  Civ.  Proc.,  the  court  cannot  look 
beyond  the  report  of  sale;    and  if  such  re- 
port, on  ItB  face,  shows  that  the  proceedings 
were   regular,  it  is  the  duty  of  the  court 
to  conflrm  the  sale.    The  application  is  ex 
parte,  and  nothing  is  before  the  court  there- 
on  except  the  report.    No  inquhry  Is  to  be 
made  as  to  facts  outside  of  the  report    fHie 
order  of  confirmation  settles  no  question  of 
fact   or  proposition  of  law  as  against  the 
owner  of  the  property  sold.    Klrby  v.  Ram- 
sey,  »  at  D.  197,  68  N.  W.  828;    Baxter  t. 
O'Leary,  10  8.  D.  150.  72  N.  W.  91,  86  Am. 
at.  Ker.  702;   Warren  t.  Stinson  (N,  D.)  70 


N.  W.  279.  As  appellants'  abstract  disclos- 
es DO  irregularity  on  the  part  of  the  officer 
making  the  sale,  nor  any  d^arture  from 
the  directions  of  the  decree,  if  the  section 
of  the  statute  mentioned  is  applicable,  all 
of  appellants'  objections  are  clearly  ground- 
less. And,  conceding  such  section  to  be  in- 
applicable, no  valid  reasons  are  assigned  for 
reversing  the  order  of  confirmation.  As  has 
been  shown,  the  plaintiffs,  by  the  enfortie- 
ment  of  their  liens,  acquired  whatever  right 
of  way  the  corporation  possessed.  If  it  pos- 
sessed none,  none  passed  to  the  plaintiffs; 
and  in  either  event  nothing  remained  for  the 
appellants.  The  objection  that  O.  F.  Schrad- 
er,  who  was  the  original  plaintiff,  had  no  in- 
terest In  the  action  when  the  sale  took  place, 
is  unavailing,  if  for  no  other  reason,  because 
the  fact  upon  which  it  is  predicated  Is  not 
e«tabll8hed  by  the  record.  The  subject  of 
redemption  has  been  already  discussed. 
The  decree  directed  that  the  sale  should  be 
by  the  sheriff.  If  erroneous  In  that  respect, 
the  Judgment  Itself  should  have  been  attack- 
ed. Moreover,  as  heretofore  stated,  the  sale 
was  unnecessary  as  to  the  appellants,  the 
appellant  railroad  company  having  no  inter- 
est in  the  property  whatever,  and  the  other 
appellants  only  a  right  to  redeem  which  was 
not  affected  by  the  sale;.  Nothing  further 
need  be  said  on  the  subject  of  franchises. 

The  Judgment  and  order  appealed  front  are 
afilrmed. 


PHILLIPS  V.  NORTON  et  aL 

(Supreme  Court  of  South  Dakota.     Dee.  7, 
1904.) 

JUSTICES  OF  THB  PKACB-SfUDGiraNT— BE8TRAIN- 
IHO  INFOBCEIRRT— BICOaO  IN  OIBCCTT  COUBI 
—EXECUTION  —  LIlilTATIONS  —  PLBADINOB— 

.  suiniONS. 

1.  In  an  action  to  restrain  proceediucs  under 
a  Judgment,  an  allegation  that  plaintiff  was  in- 
formed and  believed  that  defendant  claimed  to 
own  the  judgment  Is  prima  facie  suEScient  as 
an  allegation  of  ownership,  in  the  absence  of  A 
motion  to  make  more  certain. 

2.  Under  Justice  Code,  8  13,  providing  that 
the  summons  must  contain  a  sufficient  state- 
ment of  the  cause  of  action  to  apprise  defendant 
of  the  nature  of  the  daim  against  him,  a  state- 
ment in  a  summons  that  plaintiff  claims  to  re- 
cover on  account  for  services  will  not  warrant 
a  default  Judgment  for  laborer's  wages. 

8.  Defendant  in  a  Justice's  court  action  ma; 
assume  an  ordinary  Judgment  will  be  entered, 
and,  not  being  required  to  examine  the  judgment 
or  appeal,  may  show  the  judgment  was  not 
authorized  by  the  summons  and  complaint  In  a 
suit  to  restrain  its  enforcement. 

4.  Under  Justice  Code,  8  81,  authorizing  the 
Issuance  of  execution  for  the  enforcement  of  a 
Jiidfrraent  within  five  years,  and  Code  Civ.  Proc. 
f{  329,  325,  requiring  leave  of  court  to  issue 
execution  after  five  years,  and  providing  for  the 
transfer  of  a  justice's  Judgment  by  certi&ed 
transcript  to  the  circuit  court,  the  transcript  of 
the  judgment  must  be  filed  in  the  circuit  court 
within  five  years,  and  such  filing  ^es  not  ex- 
t«id  the  time  for  Issuing  execution. 

Appeal  from  Circuit  Court,  Minnehaha 
County. 
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Action  by  Charles  L.  PhlUlpB  against 
John  Norton  and  another  to  restrain  the  en- 
forcement of  a  judgment  From  an  order 
overruling  demurrers  to  the  complaint,  de- 
fendants appeal.    Affirmed. 

Joe  Klrby,  for  appellants.  Davis,  Lyon 
&  Gates,  for  respondent 

CORSON,  P.  J.  This  Is  an  appeal  from 
an  order  overruling  defendants'  separate  de- 
murrers to  the  complaint  The  demurrers 
were  interposed  upon  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  only  Ques- 
tion, therefore,  presented  on  this  appeal,  la 
as  to  whether  or  not  the  demurrers  should 
have  been  sustained  by  the  court  below. 

It  is  alleged,  in  substance.  In  the  com- 
plaint: That  R.  J.  Huston  was  the  duly 
elected  and  qualified  sheriff  of  Minnehaha 
county.  That  on  January  24,  1891,  in  jus- 
tice court  before  R.  C.  Hawkins,  a  police  jus- 
tice, a  judgment  was  rendered  by  default  in 
favor  of  John  Norton  and  John  3.  Murry 
against  the  plaintUf  in  this  action,  Charles 
L.  Phillips,  for  the  sum  of  $53  damages  and 
$7.S0  costs,  which  judgment  was  "rendered 
and  entered  for  laborer's  wages"  in  the  case 
before  said  justice,  wherein  John  Norton 
and  John  J.  Murry  were  plalntUIs,  and  the 
plaintiff  was  a  defendant  That  Joe  Kirby 
was  the  attorney  who  procured  the  said 
judgment  That  a  transcript  of  said  judg- 
ment was  on  October  28,  1901,  filed  in  the  of- 
fice of  the  clerk  of  the  circuit  court  in  and 
for  Minnehaha  county.  That  on  or  about 
November  4,  1901,  an  execution  was  Issued 
upon  said  judgment  out  of  the  office  of  the 
clerk  of  said  circuit  coiurt,  and  placed  in  the 
hands  of  the  sherill  of  said  county,  and 
which  execution  did  not  and  does  not  re- 
dte  that  it  is  issued  upon  a  judgment  for 
laborer's  wages.  That  said  sheriff,  by  vir- 
tue of  said  execution,  levied  upon  certain 
personal  property  of  the  plaintiff.  -That  on 
Novembeir  11,  1901,  the  plaintiff  caused  an 
affidavit  and  schedule  of  his  property  to  be 
served  upon  said  sheriff,  which  shows  that 
plaintiff  had  no  property  except  that  which 
Is  absolutely  exempt,  and  personal  property 
claimed  as  exempt  not  exceeding  In  value 
$500.  That  after  the  said  claim  for  exemp- 
tion had  been  served  upon  said  sheriff,  the 
plaintiff  was  informed  by  him  and  Joe  Kir- 
by that  said  judgment  was  for  laborer's 
wages,  and  said  sheriff  was  directed  by  said 
Kirby  to  proceed  under  said  execution;  and 
that  said  sheriff  still  holds  the  said  execu- 
tion, and  threatens  to  take  and  sell  the  prop- 
erty of  this  plaintiff  thereimder  which  plain- 
tiff claims  to  be  exempt  as  aforesaid.  That 
at  the  time  of  the  rendition  of  the  said  judg- 
ment this  plaintiff  was  Indebted  to  Norton  & 
Murry  In  the  sum  of  $53  for  "repairs  done  by, 
merchandise  bought  of,  and  blacksmlthing 
done  by  said  Norton  &  Murry  for  the  plain- 
tiff," but  that  the  plaintiff  was  never  indebt- 
ed to  the  sold  Norton  &  Murry,  or  either  of 


them,  upon  an  account  for  laborer's  wages. 
That  the  summons  on  file  in  said  justice 
court  action  contains  the  following  as  the 
cause  of  action  and  demand  of  judgment 
therein:  "Ton  are  hereby  summoned  to  ap- 
pear before  me,  at  my  office.  In  the  city  of 
Sioux  Falls,  In  said  county,  on  the  24tb«ay 
of  January,  A.  D.  1890,  at  8  o'clock  a.  m., 
standard  time,  to  answer  the  complaint  of 
the  above  named  plaintiff,  who  claims  to  re- 
cover of  you  the  sum  of  fifty-three  dollars 

and  cents,  being  sum  now  due  from 

you  to  plaintiffs  on  account  for  services 
heretofore  rendered  you  by  plaintiffs  at  your 
special  instance  and  request"  "And  yon 
are  notified  that  If  you  fall  to  appear  and 
answer,  as  above  required,  said  plaintiff  will 
take  judgment  against  you  for  fifty-three 
dollars,  together  with  costs  and  disburse- 
menta  of  this  action."  That  there  was  filed 
in  said  justice  court  a  statement  of  account 
due  from  this  plaintiff  to  the  said  Norton  k 
Murry,  a  copy  of  which  is  as  follows: 

Sioux  Falls,  South  Dakota,  Decbr.  10th,  1890. 
Mr.  Chas.  Phillips, 

In  Account  with  Norton  &  Marry. 
1890. 
Sept  11.    To  Balance $52  45 

The  oral  complaint  entered  in  the  dodcet 
of  the  police  justice  In  said  case  Is  as  fol- 
lows: "Plaintiffs  appeared  by  Joe  Kirby, 
their  attorney,  and  made  oral  complaint  for 
fifty-three  dollars  ($53)  due  on  account  for 
services  heretofore  rendered  to  the  defend- 
ant by  the  plaintiffs  at  defendant's  special 
instance  and  request;  that  no  allegation 
was  made  In  said  justice's  summons  nor  in 
said  complaint  that  the  cause  of  action  was 
based  upon  a  claim  for  laborer's  wages,  and 
that  In  neither  said  justice's  simimons  or  In 
said  complaint  was  there  a  prayer  for  a 
judgment  for  laborer's  wages;  that  this 
plaintiff  did  not  answer  said  summons  and 
complaint  In  said  justice  court  nor  either 
of  them,  and  that  he  never  appeared  in  said 
action  in  any  manner;  that  this  plaintifl 
not  having  any  knowledge  of  said  judgment 
nor  of  any  judgment  against  him  in  favor  of 
said  Norton  &  Murry,  and  supposing  that  be 
was  making  such  payments  on  the  account 
due  them  from  him,  paid  to  John  J.  Murry, 
one  of  the  plaintiffs  In  said  action,  upon  the 
Indebtedness  due  by  him  to  the  said  Norton 
&  Murry,  the  aggregate  sum  of  thirty-five 
dollars  ($35)  from  time  to  time  during  the 
years  1891,  1892,  1893,  and  1894." 

It  is  further  alleged:  "That  plaintiff  Is 
Informed  and  believes  that  the  defendant 
Joe  Kirby  now  claims  to  own  said  Judg- 
ment" Wherefore  the  plaintiff  demands 
Judgment  that  the  said  justice  judgment  and 
transcript  thereof,  and  the  entry  and  docket 
thereof  in  the  office  of  the  clerk  of  the  cir- 
cuit court,  be  vacated  and  set  aside,  and 
that  the  execution  Issued  thereon  be  can- 
celed and  set  aside,  and  that  during  the 
pendency  of  the  action  the  defendants,  their 
agents  and  attorneys,  and  said  shericr,  be 
restrained  from  proceeding  under  said  exe- 
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cutlon  and  from  enfordns  the  said  judg- 
ment, and  that  the  said  sheriff  and  his  suc- 
cessors in  office  be  perpetually  enjoined  and 
restrained  from  proceeding  under  said  ex- 
ecution or  any  execution  Issued  upon  said 
judgment 

It  Is  contended  by  tbe  appellant  Kirby 
that  the  complaint  fails  to  show  that  he  Is  a 
proper  party  to  the  action;  that  the  allega- 
tion tn  the  complaint  "that  plaintiff  is  in- 
formed and  believes  that  the  defendant  Joe 
Klrby  now  claims  to  own  said  judgment"  is 
insufficient  as  an  allegation  that  he  was 
such  owner.  It  Is  Insisted  by  the  respond- 
ent, tn  support  o^  the  ruling  of  the  court  be- 
low, that  the  attorney  was  a  necessary  party 
for  the  reason  that  the  object  of  the  action 
was  to  restrain  him,  as  well  as  tbe  plaintiffs 
in  the  action  In  the  justice's  court,  from 
proceeding  to  collect  the  judgment,  and  that 
the  allegations  in  the  complaint  that  tbe 
plaintiff  was  Informed  and  believed  that  the 
defendant  claimed  to  own  the  said  judg- 
ment were  sufficient  to  show  that  he  was  a 
proper  party  as  against  a  general  demurrer. 
Tbe  latter  allegation  was  undoubtedly  sub- 
ject to  a  motion  to  make  more  certain  and 
definite,  but,  in  the  absence  of  such  a  mo- 
tion, we  are  of  the  opinion  that  it  was  prima 
facie  sufficient  as  an  allegation  of  owner- 
ship on  the  part  of  Kirby. 

It  is  further  insisted  by  the  respondent 
that  the  complaint  contains  facts  suffldeut 
to  constitnte  a  cause  of  action  for  tbe  rea- 
sons that  "(1)  the  statement  contained  in 
the  summons  Is  Insufficient  to  sustain  a 
judgment  for  laborer's  wages;  (2)  there  Is 
a  fatal  variance  between  tbe  oral  complaint 
and  the  judgment;  (3)  the  execution  was 
not  seasonably  Issoed,  without  leave  of 
court,  more  than  five  years  having  elapsed 
after  the  rendition  of  the  judgment  in  the 
Justice  court  before  the  transcript  was  taken 
to  the  circuit  court ;  (4)  a  court  of  equity  Is 
the  proper  tribunal  to  grant  relief  in  this 
case." 

It  will  be  observed  that  the  statement  In 
the  summons  in  the  justice's  court  of  plain- 
tiff's cause  of  action  was  that  the  plaintiff 
claimed  to  recover  "on  account  for  services 
heretofore  rendered  you  by  plaintiff  at  your 
special  instance  and  request,"  and,  if  he 
failed  to  appear  and  answer  the  complaint, 
Judgment  would  be  taken  against  blm  for 
$53,  together  with  costs  and  disbursements 
of  this  action.  It  will  be  observed  from  this 
statement  In  the  summons  that  the  defend- 
ant was  not  notified  that  judgment  for  "la- 
borer's wages  would  be  entered  against  him." 
Tbe  judgment,  being  therefore  for  laborer's 
wages,  gave  the  plaintiff  greater  relief  than 
he  was  entitled  to  under  the  statement  In  the 
summons.  Section  IS,  Justice  Ck>de,  provides 
that  the  summons  must  contain  "a  sufficient 
statement  of  the  cause  of  action  in  general 
terms  to  apprise  the  defendant  of  the  na- 
ture of  the  claim  against  him."  It  will  thus 
be  seen  that  the  statement  must  be  sufficient 


to  f ally  apprise  the  defendant  of  tbe  nature 
of  the  claim  made  against  him,  and  of  the 
judgment  that  will  be  taken  against  him, 
in  order  that  be  may  determine  intelligently 
whether  or  not  it  will  be  necessary  for  him 
to  appear  and  defend  tbe  action;  and  where 
the  defendant  does  not  appear,  and  allows 
the  judgment  to  be  taken  by  default,  the 
plaintiff  is  not  authorized  to  enter  a  judg- 
ment for  any  relief  not  specified  in  or  clear- 
ly contemplated  by  the  notice  contained  in 
the  summons.  A  reasonable  and  fair  infer- 
ence that  the  defendant  was  entitled  to  draw 
from  the  summons  served  upon  him  in  the 
justice  court  action  was  that  the  plaintiff 
claimed  to  recover  an  ordinary  judgment  for 
$53,  and  that  upon  his  default  in  appearing 
in  said  action  such  ordinary  judgment  would 
be  entered  for  that  amount  It  is  clear, 
therefore,  that  the  judgment  in  this  case 
"rendered  and  entered  for  laborer's  wages" 
was  not  authorized  by  the  summons,  and 
that  portion  of  tbe  judgment  was  a  nullity. 
There  is  nothing  in  the  oral  complaint  made 
In  the  justice's  court  that  authorized  the  en- 
try of  judgment  for  laborer's  wages,  or  that 
in  any  manner  tended  to  support  such  a 
judgment  This  complaint  as  will  be  no- 
ticed, claims  that  there  Is  due  plaintiffs  "on 
account  for  services"  the  sum  of  $53. 

The  plaintiff  In  this  action,  as  a  defend- 
ant In  the  action  in  tbe  justice's  coMrt  had 
the  right  to  assume  that  the  ordinary  judg- 
ment for  the  amount  claimed  to  be  due 
would  be  rendered  and  entered,  and  be  was 
not  required  to  examine  the  said  judgment 
or  take  an  appeal  therefrom  within  the  30 
days  in  which  appeals  are  allowed  by  the 
Justice  Code,  and,  not  having  appealed,  he 
Is  entitled  to  show  that  the  judgment  was 
not  authorized  by  the  summons  or  complaint 
In  an  action  brought  on  the  equity  side  of 
the  court  for  the  purpose  of  restraining  the 
enforcement  of  the  same  by  the  defendants. 

It  will  also  be  noticed  by  the  complaint 
that  the  Judgment  in  the  justice's  court  was 
entered  on  the  24th  day  of  January,  1891, 
and  that  the  transcript  of  tbe  justice  court 
judgment  was  not  filed  In  the  circuit  court 
until  October  28,  1001,  more  than  10  years 
after  tbe  judgment  was  entered,  and  that 
no  execution  had  been  Issued  upon  the  judg- 
ment until  the  same  was  transcripted  to  the 
circuit  court  Section  81  of  the  Justice  C!ode 
provides  that:  "Execution  for  the  enforce- 
ment of  a  Judgment  of  a  Justice's  court  may 
be  Issued  by  tbe  Justice  who  entered  the 
Judgment  or  his  successor  In  office,  on  the 
application  of  the  party  entitled  thereto,  at 
any  time  within  five  years  from  the  entry  of 
Judgment  except  when  It  has  been  taken 
to  tbe  circuit  court  on  error  or  appeal,  or 
docketed  therein."  It  will  be  observed  that 
by  this  section  no  authority  Is  given  to  tlie 
justice  to  Issue  an  execution  after  the  lapse 
of  five  years,  and  section  829,  Code  Civ. 
Proc,  provides  that  "after  tbe  lapse  of  five 
years  from  the  entry  of  Judgment  an  ex- 
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ecutlon  can  be  issaed  only  by  leave  of  the 
court  ui>on  motion  with  personal  notice  to 
the  adverse  party."  Section  325,  Code  Civ. 
Proc,  provides  that:  "A  Justice  of  the  peace 
on  the  demand  of  a  party  in  whose  favor 
he  shall  have  rendered  a  Judgment,  must 
give  a  certified  transcript  thereof,  which 
may  be  filed  in  the  office  of  the  clerk  of  the 
circuit  court  of  the  county  or  subdivision  in 
which  the  Judgment  was  rendered,  and  such 
clerk  must  thereupon  enter  such  Judgment 
in  the  Judgment  book,  and  upon  the  Judg- 
ment docket;  and,  from  the  time  of  docket- 
ing thereof.  It  becomes  a  Judgment  of  such 
circuit  court,  and  a  lien  upon  real  property, 
and  a  certified  transcript  of  the  docket  of 
such  Judgment  may  be  filed  and  the  Judg- 
ment docketed  accordingly,  in  any  other 
county  or  subdivision,  with  the  like  effect 
In  every  respect  as  if  the  Judgment  had  been 
rendered  in  the  circuit  court  where  such 
Judgment  la  filed." 

It  will  be  noticed  by  this  section  that 
there  Is  no  limitation  of  time  as  to  when 
said  transcript  may  be  made  by  the  Justice 
court  and  filed  in  the  circuit  court;  but, 
considering  these  three  sections  together, 
it  is  quite  clear  that  the  transcript  of  the 
Justice's  Judgment  must  be  made  and  fi'.ed 
with  the  clerk  of  the  circuit  court  within 
five  years  after  the  entry  of  the  judgment, 
and  that  filing  the  transcript  In  the  circuit 
court  does  not  extend  the  time  in  which  an 
execution  may  be  Issued  on  the  Judgment. 
In  the  case  at  bar  the  Judgment  had  become 
dormant  before  it  had  been  transmitted  to 
the  circuit  court,  and  filing  the  transcript  in 
that  court  could  not  revive  it  Mr.  Free- 
man, in  bis  work  on  Eizecutions,  in  speaking 
of  a  Judgment  transcript  which  has  been 
filed  In  the  higher  court,  says:  "This  doea 
not  transform  the  original  Judgment  into  a 
Judgment  of  the  higher  court  except  for  the 
purpose  of  issuing  and  controlling  execution. 
*  •  •  'pbe  filing  of  the  transcript  does 
not  prolong  the  life  of  the  original  Judg- 
ment The  time  at  which  the  right  to  ex- 
ecution will  expire  must  be  computed  from 
the  rendition  of  the  Judgment;  and  not  from 
the  filing  of  the  transcript"  Section  li,  1 
Freeman  oh  Execution.  In  Farmers'  State 
Bank  v.  Bales,  6i  Neb.  870,  90  N.  W.  945, 
the  Supreme  Court  of  Nebra^a  held,  as 
appears  by  the  headnote,  that:  "A  Judg- 
ment rendered  by  a  Justice  of  the  peace,  a 
transcript  of  which  is  duly  filed  and  docket- 
ed in  the  office  of  the  clerk  of  the  district 
court,  becomes  dormant  where  no  execution 
thereon  is  issued  after  five  years  from  the 
date  of  its  rendition,  and  the  filing  of  a 
transcript  of  snch  Judgment  in  the  district 
court  will  not  have  the  effect  of  keeping  It 
alive  for  five  years  from  the  date  of  such 
filing."  In  Kerns  v.  Graves,  26  Cal.  156, 
the  Supreme  Court  of  Oalifomla  held,  under 
a  statute  quite  similar,  if  not  identical,  with 
our  own,  that:  "The  filing  and  docketing  of 
a  transcript  of  a  Judgneat  rendered  by  a 


Justice  of  the  peace  in  the  office  of  the  cleilc 
of  the  county  does  not  empower  the  clerk 
of  the  court  in  which  It  Is  filed  and  docketed 
to  issue  an  execution  on  the  same  after  five 
years  have  elapsed  from  the  date  of  Its  ren- 
dition." In  that  case  the  court  in  Its  opin- 
ion, says:  "The  only  question  presented  by 
the  appellant  is  whether  the  clerk  has  power 
to  issue  an  execution  upon  a  Judgment  of 
the  Justice  of  the  peace  after  the  expiration 
of  five  years  from  the  rendition  of  the  Judg- 
ment" The  court,  after  stating  the  statute 
In  effect,  which  Is,  as  we  have  before  stated, 
quite  similar  to  the  statute  of  tills  state, 
says:  "Neither  the  clause  dted  nor  any 
imrtion  of  the  section  prescribes  the  time 
within  which  the  execution  may  be  issued, 
but  the  object  of  the  section  is  to  define  the 
manner  of  making  the  Judgment  a  lien  npon 
the  real  estate  of  the  debtor,  and  to  pre- 
scribe by  whom  execution  in  satisfaction  of 
the  Judgment  shall  be  issued.  •  •  •  Sec- 
tion 600  of  the  practice  act  [St  1850,  p.  146, 
c.  5]  provides  that  an  execution  may  be  is- 
sued upon  a  Judgment  rendered  by  a  Justice 
of  the  peace,  within  five  years  from  the  time 
of  its  entry,  and  this  provision  amounts  to 
a  limitation,  and  negatives,  by  implication, 
the  right  to  Issue  the  execution  after  that 
period.  The  limitation  applies  alike  to  all 
executions  authorized  by  the  act  to  be  issued 
upon  those  Judgments.  •  •  •  The  dock- 
eting of  the  Judgment  neither  gives  it  new 
vitality  nor  prolongs  its  existence."  Dief- 
fenback  v.  Roch,  112  N.  X.  621,  20  N.  E. 
560;   Young  v.  Remer,  4  Barb.  442. 

As  the  plaintiff  was  not  precluded  by  the 
recitals  in  the  Judgment  from  claiming  the 
property  to  be  exempt,  and  as  the  execu- 
tion was  issued  without  any  authority  of 
law.  It  Is  clear  that  the  facts  alleged  in  the 
complaint  are  sufficient  to  entitle  the  plalntifl 
to  substantial  relief,  and  that  the  demurra 
was  properly  overruled.  The  order  appealed 
from  Is  affirmed. 


NBWBUBN  T.  LDGAS. 
(Supreme  Court  of  Iowa.    Dea  li,  1904.) 

DKEDS— CONSTBUCrlOn  —  OOVBRANTS— BREACn 
ES— ACTIONS— OAMAOES  —  FLEAOINOS  —  ON- 
VEKIJTED  BKPLY— E^PECt  ON  AIXBOATIOITS  IW 

ANswxB— DEnnrntmcss— QmcaiioRa  ov  bof- 

nOUHCT. 

1.  In  an  actioa  for  breach  of  covenants  of 
warranty  without  reservation,  it  was  shown 
that  the  deed  was  executed  in  July  by  ont> 
whose  grantor  was  in  possession  and  entitled 
to  remain  until  the  following  March  and  en- 
titled to  the  crops.  The  grantee's  agent  pro- 
curing the  deed  stated  to  the  vendor  that  when 
a  conveyance  was  made  after  July  Ist,  it  was 
the  custom  of  the  grantor  to  retain  the  grovring 
crops,  bat  the  vendor  did  not  rely  on  the  state- 
ment, and  there  waa  no  agreement  between  the 
vendor  and  the  grantee  relating  to  a  reservation 
of  the  crops  and  possession  for  the  use  of  the 
vendor's  grantor.  Beld  that  thongh  the  a«ree- 
ment  made  -by  the  grantee's  agent  within  the 
teope  of  his  authority  was  t>indiac  on  the  gran- 
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tee,^  thm  crantes  waa  ontitUd  te  mAintain  the 
action. 

2.  A  verified  answer  and  counterclaim  cannot 
be  taken  as  trne  because  of  an  unverified  reply, 
and  advantase  ef  an  aarerified  reply  can  only 
be  taken  by  a  motion  to  strike. 

3.  Where  a  pleading  is  not  as  specific  as  the 
adverse  party  thinks  it  should  be,  a  motion  to 
have  it  made  more  specific  is  the  remedy. 

4.  Where  a  petition  which  states  a  cause  of 
action  was  not  assailed  in  the  trial  court,  it  is 
too  late  to  raise  a  question  of  its  sufficiency  on 
appeal. 

5.  Where,  la  an  aetloii  for  breach  of  covenanta 
of  warnun^  in  a  deed,  tbe  petition  pleaded  a 
judsment  m  an  action  agamat  tbe  vendor's 
grantor  tn  possession  of  the  premises  for  the 
pnrpoae  only  of  recovering  the  costs  of  that  snit 
and  of  sfaowinf  disseisin,  defendant,  who  did 
not  plead  that  judgment  as  a  bar  to  tbe  action, 
could  not  raise  the  question  on  appeal. 

6.  In  an  action  for  breach  of  covenants  of 
warranty  In  a  deed,  the  deed  governs,  and  the 
grantor  cannot  defeat  the  covenants  by  parol 
evidence  of  the  grantee's  knowledge  of  an  in- 
cumbrance. 

7.  Unmatured  crops  receiving  nourishment 
from  the  soil  pass  with  a  conveyance  of  the 
land. 

8.  In  an  action  on  a  covenant  of  warranty  for 
damages  sustained  by  reason  of  the  vendor's 
grantor  in  possession  of  the  premises  at  the 
time  of  tbe  conveyance  claiming  tbe  growing 
crops,  the  measure  of  damages  is  the  value  of 
the  growing  crops  at  the  time  of  the  convey- 
ance. 

9:  Plaintiff  and  defendant  exchanged  lands. 
There  was  a  breach  of  covenants  of  warranty 
la  the  deed  given  by  defendant.  Held,  that 
plaintiff  was  entitled  to  a  lien  on  the  land  con- 
veyed to  defendant  for  the  damages  sustained  by 
reason  of  each  breach. 
10.  A  deed  conveying  land  recited  that  It  was 
free  of  incumbrances,  except  taxes,  and  cove- 
nanted against  the  "lawful  claims  of  all  per- 
sons whatsoever,  taxes."  Held,  that  tbe  gran- 
tee could  not  daim  damages  on  account  of  taxes. 

Appeal  from  District  Conrt,  Polk  County; 
James  A.  Howe,  Judge. 

Suit  In  equity  to  recover  damages  for  tbe 
breach  of  the  coTenants  of  warranty  In  a 
deed,  and  asking  that  the  damages  awarded 
be  made  a  Men  upon  the  property  deeded  to 
til*  appellant  in  exchange  for  the  land  con- 
veyed to  the-plalntHf.  The  defendant  coun- 
terdalmed  for  a  breach  of  warranty,  and 
asiEed  the  reformatloB  of  the  conveyance  to 
the  plalTittff.  Judgment  for  the  plaintUT, 
from  which  the  defendant  appeals.    Affirmed. 

Henry  H.  Griffiths  and  Blake  &  Blake^  for 
appellant    G.  C.  Cole,  for  appellee. 


SSERWIN,  J.  The  deed  from  the  appel- 
lant t»  the  plaintiff  contains  the  usual  cove>- 
nants  of  warranty,  without  reservation  of 
any  kind.  At  the  time  the  conveyance  was 
made — July  8,  1901 — the  appellant's  grantor 
was  In  poesesslon  of  the  land,  and  entitled 
so  to  remain  until  tbe  following  March.  He 
bad  also  reserved  the  growing  crops,  and  was 
entitled  thereto  at  tbe  time  of  the  appellant's 
conveyance  to  the  plaintiff.  The  evidence  is 
no4  sufficient  t*  warrant  the  reformation  of 
the  deed;   it  is  not  the  clear  and  convincing 


IT  3.  Se«  FlMding,  voL  »,  Coat  Dig.  U  408,  Wt- 
I174i. 


evidence  necessary  to  overthrow  a  written  in- 
strument 

The  judgment  record  in  tbe  plaintiff's  ac- 
tion against  the  defendant's  grantor  does 
show  that  Shepherdson  was  acting  as  the 
plalntifTs  agent  in  negotiating  the  transfer 
of  properties,  and  it  is  true  that  the  knowl- 
edge thus  acquired  by  him,  and  the  agree- 
ment made  by  him  within  the  scope  of  his 
authority,  will  bind  the  plaintiff.  But  con- 
ceding this,  and  tbe  fact  that  when  the  trade 
was  pending  be  stated  that  when  a  convey- 
ance of  land  was  made  after  the  1st  of 
July  it  was  the  custom  for  tlie  grantor  to 
retain  the  growing  crop,  tbe  defendant  did 
not  rely  upon  tbe  statement  according  to 
bis  own  testimony,  nor  does  it  appear  that 
there  was  any  agreement  between  the  plain- 
tiff and  Lucas  relating  to  a  reservation  of 
the  crops  and  possession  for  the  use  and 
benefit  of  Hail.  Gerald  r.  Blley,  45  Iowa, 
322. 

There  is  no  merit  in  tbe  appellant's  claim 
that  he  was  entitled  to  a  Judgment  on  the 
pleadings.  Notwithstanding  the  verification 
of  his  answer  and  counterclaim,  the  allega- 
tions thereof  cannot  be  taken  as  true  be- 
cause of  an  unverified  reply.  Wright  t. 
Marsh,  2  G.  Greene,  94;  Taylor  T.  Runyan, 
0  Iowa,  622;  Wolff  v.  Hagenslck,  10  Iowa, 
590.  Advantage  of  an  unverified  pleading 
can  only  be  taken  by  a  motion  to  strike. 
Rush  V.  Rusli,  46  Iowa,  648,  26  Am.  Rep.  179. 
And,  if  the  reply  was  not  as  specific  as  the 
appellant  thought  it  should  be,  a  motion  to 
have  it  made  more  specific  was  the  remedy. 

The  petition  states  a  cause  of  action,  and, 
not  having  been  assailed  in  the  court  be- 
low, it  is  now  too  late  to  raise  a  question 
as  to  the  sufficiency  of  its  allegations.  The 
adjudication  pleaded  therein  was  for  the  pur- 
pose only  of  recovering  the  costs  of  that  suit 
and  of  showing  disseisin.  The  appellant  did 
not  plead  that  Judgment  as  a  bar  to  this 
action,  and  cannot  now  be  heard  on  the  ques- 
tion. There  was  a  breach  of  warranty  in  this 
case,  without  doubt;  indeed,  we  do  not  un- 
derstand that  it  is  seriously  contended  other- 
wise. It  may  be  conceded  that  the  plaintiff 
had  full  knowledge  of  Hail's  rights  under 
his  agreement  with  the  appellant  and  still 
be  is  entitled  to  recover.  In  an  action  of 
covenant  tbe  deed  governs,  and  tbe  grantor 
cannot  defeat  the  covenant  by  parol  evidence 
of  tbe  grantee's  knowledge  of  an  incum- 
brance. Barlow  v.  McKlnley,  24  Iowa,  69; 
McGowen  v.  Myers,  60  Iowa,  256,  14  N.  W. 
788;  Van  Wagner  t.  Van  Noetrand,  19  Iowa, 
422. 

At  the  time  of  the  appellant's  conveyance 
to  the  plaintiff,  the  com  and  onions  were 
unmatured  and  receiving  nourishment  from 
the  soil;  they  were  therefore  a  part  of  it 
and  were  conveyed  by  the  deed  to  the  plain- 
tiff. Strawhaeker  t.  Ives,  114  Iowa,  661,  87 
N.  W.  669;  Hecht  v.  Dettman,  56  Iowa,  679, 
7  N.  W.  495,  10  N.  W.  241,  41  Am.  Rep. 
131;    Stanbrough  v.  Cook,  83  Iowa,  705,  49 
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N.  W.  1010;  Downard  t.  Groff,  40  Iowa,  597. 

The  serious  contention  arises  over  the 
measure  of  the  plalntifTs  damages.  The  trial 
court  allowed  him  the  value  of  the  corn  and 
onions  at  the  time  of  the  conveyance,  as  we 
understand  the  record,  and  we  think  this  the 
rule  that  should  be  applied  in  this  case.  The 
piupose  of  the  law  Is  to  give  to  an  Injured 
party  full  and  adequate  compensation  for  Ms 
injury,  and  hence  It  is  that  no  rule  of  dam- 
ages can  be  declared  which  will  meet  the 
requirement  in  all  cases.  It. has  been  held 
by  this  court,  and  we  think  it  the  general  rule 
as  well,  that  In  an  action  upon  a  covenant 
against  incumbrances,  where  there  is  an  out- 
standing lease,  the  measure  of  damages  is 
ordinarily  the  rental  value  of  the  land  for 
the  unexpired  term.  Wragg  &  Son  v.  Mead, 
120  Iowa,  319,  94  N.  W.  856,  and  cases  cited. 
But  tn  that  case  the  damages  claimed  were 
for  the  use  of  the  premises  for  a  special 
purpose,  and  this  was  also  true  in  Alexander 
V.  Bishop,  59  Iowa,  572,  18  N.  W.  714.  In 
case  the  incumbrance  has  been  paid  by  the 
grantee,  the  measure  of  his  recovery  is  the 
amount  paid.  Guthrie  v.  Russell,  46  Iowa, 
269,  26  Am.  Rep.  135.  It  is  the  general  rule, 
also,  that,  where  only  a  portion  of  the  land 
is  lost,  there  may  be  a  recovery  of  a  portion 
of  the  consideration.  Mlschke  v.  Baughn,  52 
Iowa,  528,  3  N.  W.  543;  McDunn  v.  The  City 
of  Des  Moines,  39  Iowa,  286.  See,  also,  ewes 
cited  In  11  Cyc.  1172.  In  Van  Wagner  v.  Van 
Nostrand,  supra,  we  held  that  a  grantee  could 
recover  the  value  of  a  barn  which  had  been 
removed  from  the  premises  by  a  tenant  un- 
der an  agreement  with  the  grantor.  Where 
the  title  to  fixtures  falls,  their  value  may 
be  recovered.  Grose  v.  Hennessey,  13  Allen 
(Mass.)  888.  The  underlying  principle  in  all 
cases  of  this  kind  is  that  the  damages  should 
be  estimated  according  to  the  real  Injury 
arising  from  the  breach  of  the  covenant,  and 
it  is  manifest  that,  when  crops  have  reached 
the  point  where  they  have  a  distinct  value 
of  their  own  as  a  part  of  the  soil,  it  Is  no 
injustice  to  the  grantor  to  treat  them  as 
a  building  or  any  other  fixture  would  be 
treated,  and  to  allow  the  value  thereof.  If 
It  can  be  ascertained,  upon  a  breach  of  the 
warranty.  This  amounts  to  no  more  than  a 
recovery  of  "the  difference  in  value  between 
the  property  in  the  condition  It  was  cove- 
nanted to  be  and  its  actual  condition,"  and 
is  a  proper  measure  of  damages.  2  Suther- 
land on  Damages,  278;  Blanchard  v.  Blanch- 
ard,  48  Me.  174;  Hall  v.  Gale,  20  Wis.  308. 

It  is  contended,  however,  that  there  Is  no 
competent  evidence  to  support  this  measure 
of  damages.  It  must  be  conceded  that  the 
plaintiff's  evidence  on  this  question  is  some- 
what doubtful,  at  least,  but  the  defendant's 
own  testimony  fixes  the  value  of  the  corn 
and  onions  at  about  the  same  price  fixed  by 
the  plaintiff  find  his  witness.  The  plaintifT 
is  entitled  to  a  Hen  on  the  land  conveyed  to 
the  appellant    McDole  v.  Purdy,  23  Iowa, 


277;  Brown  t.  Byam,  65  Iowa,  874,  21  N.  W. 

684. 

The  appellant  is  estopped  by  bis  pleadings 
from  claiming  a  breach  of  the  covenants  of 
the  deed  to  him;  but  if  such  were  not  the 
case,  his  own  testimony  on  the  subject  would 
defeat  recovery,  for  he  says  In  substance  that 
he  told  the  tenant  that  he  might  remain. 

The  deed  from  the  plaintiff  to  the  appel- 
lant recited  that  the  land  was  free  and  clear 
of  Incumbrances,  except  taxes,  and  covenant- 
ed against  the  "lawful  claims  of  all  persons 
whatsoever,  taxes."  The  exception  and  the 
word  "taxes,"  where  used  the  second  time, 
were  written  Into  the  deed.  The  Intent  of 
the  parties  clearly  appears  from  the  deed  it- 
self, and  we  think  the  appellant's  claim  for 
taxes  paid  was  properly  denied. 

The  judgment  is  afllrmed. 


STATE  V.  MOORE. 
(Supreme  Court  of  Iowa.     Dec.  IS,  1904.) 

8ZABCBX8  ARO  BEIZUBES— SSABCH  WABBANTB— 
DESCBIPTION  or  FLACK— SUVFICIBHCT—SCB- 
PLUSAGK— BJtSISTINa  8KBVICK— IKDIOIMBRT— 
BERTENCK. 

1.  An  Indictment  for  resisting  an  officer  in  at- 
tempting to  serve  a  search  warrant,  alleging 
that  the  warrant  was  Issued  by  a  Justice  of 
the  peace  In  and  for  a  certain  township  and 
county,  and  commanded  any  officer  in  the  county 
to  make  search  on  the  person  or  dwelling  house 
and  barn  or  other  outbuilding  of  defendant  in  • 
certain  section,  township,  and  range,  for  about 
10  bushels  of  com  and  3  or  4  bushels  of  oata' 
claimed  to  be  owned  by  another,  identifies  the 
process  the  service  of  which  is  alleged  to  have 
been  resisted,  and  is  sufficient. 

2.  A  description  in  a  search  warrant  which 
points  out  or  identifies  the  place  to  be  searched 
with  snch  reasonable  certamty  as  will  obviate 
any  mistake  in  locating  It  is  sufficient,  within 
Const  art  1,  }  8,  and  Code,  |  5550,  requirinK 
the  place  searched  to  be  particularly  describeiL 

5.  An  affidavit  for  a  search  warrant  entitled 
as  of  a  certain  county,  designating  the  place 
to  be  searched  as  the  duelling  house  or  out- 
building of  defendant  situated  in  a  certain 
township  in  such  county,  in  which  defendant  re- 
sides with  bis  familv,  and  a  warrant  oititled 
the  same  as  the  affidavit  and  commanding  im- 
mediate search  of  the  person  or  the  dwelUnc 
house  and  barn  or  other  outbuilding  of  defend- 
ant, in  a  certain  section,  township,  and  range, 
sufficiently  identifies  the  place  to  be  searched, 
within  Const,  art  1,  I  8,  and  Code,  I  S550,  re- 
quiring the  place  to  be  searched  to  be  particu- 
larly described. 

4.  Where  a  search  warrant  directed  the  seartA 
of  certain  property  for  the  discovery  of  grain,  a 
further  provision  commanding  SMrch  of  the 
person  of  the  one  against  whom  it  was  directed 
could  be  regarded  as  surplusage. 

6.  A  sentence  of  fonr  months'  ImiHriaonjnent 
in  the  county  jail  on  a  conviction  of  jiesistiog 
an  officer  in  the  service  of  a  search  warrant  vraM 
not  excessive  where  such  resistance  was  violent. 

Appeal  from  District  Court,  Winneshiek 
(bounty;    A.  N.  Hobson,  Judge. 

The  defendant  was  convicted  of  havlnc 
knowingly  and  willfully  resisted  an  officer 
in  attempting  to  serve  a  search  warrant, 
and  appeals.    Affirmed, 
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M.  A.  HaniMn  and  F.  S.  Burling,  for  ai>- 
pellant  Cbarles  W.  Mullen,  Atty.  Oen.,  and 
Lawrence  De  OrafF,  AsBt  Atty.  Oen.,  for  tlie 
State. 

LADD,  J.  Tbe  Indictment  charged  de- 
fendant wltb  knowingly  and  willfully  re- 
sisting an  officer  In  the  service  of  a  search 
warrant  Issued  by  O.  W.  Bsty,  Jr.,  a  Jus- 
tice of  the  peace  In  and  for  Bloomfield  town- 
ship, Winneshiek  county,  Iowa,  command- 
ing "any  officer  of  Winneshiek  county,  Iowa, 
to  make  search  on  the  person  of  or  dwelling 
house  and  bam  or  other  ont-bulldlng  of  said 
O.  R.  Moore  In  section  2,  township  96,  range 
7,  for  about  ten  bushels  of  com  and  S  or  4 
bushels  of  oats  claimed  to  be  owned  by  one 
Wm.  Martens."  This  identifies  the  process 
the  serricje  of  which  is  alleged  to  have  been 
resisted,  and  that  is  all  that  was  required 
In  the  indictment.  The  affidavit  and  search 
warrant  corresponded  therewith  In  so  far 
as  to  indicate  that  they  were  the  papers  re- 
ferred to,  and,  as  the  descriptions  of  the 
premises  to  be  searched  contained  In  the 
same  In  no  manner  conflicted  with  that  of 
the  Indictment,  tbey  were  rightly  received 
in  evidence.  The  objection  interposed  was 
that  the  description  in  the  search  warrant 
was  not  sufficiently  definite  to  meet  tbe  re- 
quirement of.  section  6650  of  the  Code  and 
section  8  of  article  1  of  the  Constitution, 
exacting  that  the  place  be  "particularly  de 
scribed."  It  was  designated  In  the  affidavit 
"the  dwelling  house  or  outbuildings  of  said 
O.  R.  Moore  situated  in  Bloomfield  Town- 
ship in  said  county  in  which  the  said  Moore 
so  resides  with  his  family,"  and  was  entitle 
as  In  Winneshiek  county,  state  of  Iowa. 
Tbe  warrant  was  entitled  the  same  as  the 
aflldavlt,  and  commanded  immediate  search 
"on  tbe  person  of  or  the  dwelling  house  and 
bam  or  other  out-bulldlng  of  the  said  O.  R. 
Ktoore  In  section  2,  township  96,  range  7, 
for  the  following  property;  about  10  bush- 
els com  and  3  or  4  sacks  oats."  Tbe  place 
to  be  searched,  then,  was  his  dwelling  and 
outbuildings,  and  these  were  located  by  the 
afSdavlt  in  the  township,  and  by  the  war^ 
rant  on  a  particular  section.  The  dwelling 
bouse  of  a  man  Is  the  bouse  in  which  be 
dwells.  He  may  or  may  not  own  it  He 
may  own  others  and  rent  them,  but  no  one 
would  construe  one  of  these  to  be  intended 
by  a  search  warrant  commanding  a  search 
of  bis  dwelling  house.  Moreover,  tbe  evi- 
dence showed  that  he  had  no  other  resi- 
dence In  the  township.  The  warrant,  then, 
described  the  place  with  such  particularity 
that  It  could  not  have  been  mistaken.  A 
description  which  points  out  or  Identifies 
tbe  place  to  be  searched  with  such  reason- 
able certainty  as  will  obviate  any  mistake  In 
locating  It  Is  all  the  Constitution  or  statute 
requires.  Thus,  In  State  v.  Thompson,  44 
Iowa,  399,  tbe  place  was  designated  in  the 
warrant  as  "premises  at  Strawberry  Point 
In  Clayton  county,  Iowa,  known  as  Olark 


Thompson's  Saloon,"  and  was  unhesitating- 
ly held  sufficient  In  Metcalf  r.  Weed,  66 
N.  H.  176,  18  Atl.  1091,  the  "premises  now 
occupied  by  Parker  Metcalf,  situated  In 
Haverhill,"  were  ordered  searched,  and  the 
court  declared  that  as  the  description  was 
not  insufficient  on  the  face  of  the  warrant 
and  the  evidence  showed  that  Parker  was 
the  reputed  occupant  of  the  place  searched, 
the  description  might  be  found  sufficient. 
In  Wright  V.  Dressel,  140  Mass.  147,  3  N. 
B.  6,  the  officer  was  directed  to  search  "the 
house  and  premises  mentioned  in  the  above 
complaint"  and  the  language  of  the  com- 
plaint was,  "the  house  and  premises  of 
Ellas  Dressel  of  Oranby,  in  said  county  of 
Hampshire,"  and  It  was  held  that  the  de- 
scription should  be  construed  as  meaning  the 
house  occupied  by  Dressel,  rather  than  one 
owned  by  him,  and  was  sufficiently  'definite. 
In  Dwlnnels  v.  Boynton,  3  Allen,  310,  "the 
dwelling  house  of  Proctor  Dwlnnels  of  Row- 
ley In  said  county"  was  adjudged  specific 
enough.  In  that  the  town  in  which  the 
dwelling  house  was  situated  was  stated,  and 
such  house  singled  out  as  that  of  Dwlnnels. 
To  the  same  eftect,  see  Humes  v.  Tabor,  1 
R.  I.  464,  471.  See,  also.  State  v.  Snow,  3 
R.  I.  64;  State  v.  Enowlton,  70  Me.  200: 
Lowry  T.  Grldley,  30  Conn.  450.  The  place 
to  be  searched  was  sufficiently  Identified. 
Of  course,  there  was  no  ground  for  direct- 
ing the  search  of  the  person  of  Moore,  and 
nothing  in  tbe  record  indicates  that  the 
officer  entertained  any  such  purpose.  In- 
deed, it  Is  absurd  to  suppose  that  the  corn 
and  oats  were  concealed  on  his  person,  and 
that  portion  of  the  warrant  was  properly 
regarded  as  surplusage. 

2.  The  sixth  paragraph  of  the  charge  was 
not  open  to  the  criticism  that  It  authorized 
conviction  In  the  absence  of  knowledge  on 
defendant's  part  that  tbe  constable  had  a 
warrant.  Had  a  more  specific  Instruction 
been  desired,  it  should  have  been  requested. 

There  was  no  abuse  of  discretion  In  over- 
ruling the  application  for  a  change  of  venue. 
The  evidence  was  such  that  we  ought  not 
to  Interfere  with  the  verdict  and  the  sen- 
tence of  four  months'  Imprisonment  In  the 
county  Jail,  In  view  of  the  violence  of  the 
resistance,  ought  not  to  be  adjudged  ex- 
cessive. 

Affirmed. 


FBRGnSON  V.  POTTAWATTAMIE  COUN- 
TY. 

(Supreme  Court  of  Iowa.     Dec.  14,  1904.) 

COUBTS— OFFICBBS  —  STEHOGBAPHIO    BKPOBTKBS 
— C01CPEN8ATI0R. 

1.  Code  1897,  i  275,  provides  that  the  Judge 
of  each  superior  court  may  appoint  a  shorthand 
reporter,  and  that  the  provisions  relating  to 
•hortband  reporters  and  their  duties  In  the  dl»- 
trict  court,  in  so  far  as  applicable,  shall  gov- 
ern, except  that  the  compensation  shall  not  ex- 
ceed $5  n  day  "for  the  time  actually  employed." 
Section  254    entitles  reporters  of  the  district 
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court  to  $6  a  day  for  each  day's  attendaiice 
upon  the  court  under  the  direction  of  the  judge ; 
and  section  3675  details  the  duties  of  such  re- 
porters, which  require  tlieir  attendance  prac- 
tically all  the  time  that  the  court  is  in  gession, 
or  at  least  all  the  time  that  appealable  actions 
are  being  tried.  Section  260  gives  the  superior 
courts  concurrent  jurisdiction  with  the  district 
coiurts  in  all  civil  matters,  except  in  probate 
matters,  and  in  actions  for  divorce,  alimony,  and 
separate  maintenance.  Held,  that  a  reporter  of 
the  superior  court  is  entitled  to  compensation 
for  all  the  days  that  he  is  under  the  control 
and  direction  of  the  court,  and  is  required  to  at- 
tend upon  the  orders  of  the  judge,  in  the  same 
manner  as  reporters  of  the  district  court,  and 
his  right  to  compensation  is  not  restricted  to 
payment  for  the  time  that  he  is  actually  en- 
gaged in  reporting  testimony  or  proceedings. 

Appeal  from  District  Court,  Pottawattamie 
County;   W.  R.  Oreen,  Judge. 

Suit  to  recover  for  serrices  as  a  shorthand 
reporter.  There  was  a  Judgment  for  the  de- 
fendant.   The  plaintiff  appeals.    ReTersed. 

Harl  &  Tlnley  for  appellant  W.  H.  Kll- 
pack,  for  appellee 

SHERWIN,  J.  The  plalntUt  was  the  offi- 
cial shorthand  reporter  of  the  superior  court 
of  Council  Bluffs  for  the  term  of  four  years, 
and  during  that  time,  and  by  order  of  the 
Judge  thereof,  he  was  In  actual  attendance 
upon  said  court  during  Its  sessions  298  full 
days,  and  was  actually  engaged  In  writing 
shorthand  189  days  of  this  time.  The  coun- 
ty paid  him  for  the  time  he  was  actually 
engaged  In  writing  shorthand,  but  refused  to 
pay  him  for  the  rest  of  the  time.  There  is 
no  disagreement  as  to  the  facts,  and  the  sole 
question  for  our  determination  is  one  of 
statutory  construction. 

Section  275  of  the  Code  of  1897  provides 
that  "the  Judge  of  each  superior  court  may 
appoint  a  shorthand  reporter.  All  provisions 
relating  to  shorthand  reporters  and  their  du- 
ties In  the  district  court,  in  so  far  as  ap- 
plicable In  every  respect,  shall  govern,  ex- 
cept the  compensation  shall  not  exceed  five 
dollars  a  day  for  the  time  actually  employ- 
ed." The  trial  court  construed  this  section 
to  mean  that  the  reporter  thus  appointed 
should  receive  compensation  only  for  the 
time  actually  employed  In  writing  shorthand. 
Section  181  of  the  Code  of  1873  authorized 
the  district  or  circuit  court  to  appoint  a 
shorthand  reporter  for  the  purpose  of  re- 
cording the  oral  testimony  of  witnesses  In 
criminal  cases,  and  in  civil  cases  at  the  re- 
guest  of  either  party,  "and  such  other  matter 
as  the  Judge  may  direct"  The  compensation 
of  the  reporter  appointed  under  this  statute 
was  fixed  by  section  3777  thereof,  and  was 
not  to  exceed  $8  per  day  for  "each  day  ac- 
tually employed  in  court  In  taking  testimo- 
ny." This  statute  was  clear  and  explicit 
and  by  Its  terms  limited  the  reporter's  com- 
pensation to  the  time  actually  engaged  in 
taking  testimony.  The  EUghteenth  General 
Assembly  amended  the  statute  relating  to  re- 
porters, and  provided  In  chapter  195,  S  1,  tor 
the  ap^lntment  thereof,  and  in  section  2  of 


said  chapter  the  reporter's  compensatlott  was 
fixed  "for  all  time  actually  in  attendance  nn- 
der  the  order  of  the  Judge."    Under  the  pro- 
visions of  Code  1897,  S  254,  the  reporter  wa» 
entitled  to  $6  per  day  for  each  day's  atteud- 
ance  upon  the  district  court  under  the  direc- 
tion of  the  Judge,  and  his  duties  were  de- 
tailed by  section  8675  thereof;   and  it  is  ap- 
parent that  the  duties  prescribed  by  the  lat- 
ter section  required  the  attendance  of  the 
reporter  practically  all  of  the  time  that  the 
court  was  In  session,  or  at  least  all  of  the 
time    that   appealable    actions    were   being 
tried;  and  consequently  the  Legislature  wise- 
ly provided  for  compensation  for  each  day"! 
attendance,   whether   actually   employed  In 
writing  shorthand  or  not    Had  It  done  other- 
wise, the  business  of  the  courts  would  have 
been  very  materially  delayed,  and  the  conrt 
expenses  correspondingly  Increased.    By  the 
terms  of  section  200  of  the  Code,  superior 
courts  are  given  concurrent  Jurisdiction  with 
the  district  court,  In  all  dvll  matters,  except 
in  probate  matters,  and  in  actions  for  di- 
vorce,  alimony,  and  separate  malntenaice. 
This  may  properly  be  considered  In  arriv- 
ing at  the  Intent  of  the  Legislature  in  pro- 
viding reporters  for  said  court    Under  sec- 
tion 275,  shorthand  reporters  In  the  superior 
court  are  required  to  be  in  attendance  upoa 
the  court  and  to  perform  the  same  duties 
that  are  Imposed  npon  aach  reporters  in  the 
district  court     They  are  appointed  by  the 
Judge  of  the  superior  court,  and  are  cleariy 
and  tmmistakably  under  his  direction  and 
control,  and  may  be  required  to  attend  the 
sessions  of  the  conrt  whenever  the  Judge 
shall  deem  their  presence  necessary  for  the 
reasonable  dispatch  of  business.     Were  the 
statute  under  consideration  to  be  construed 
as  strictly  and  as  narrowly  as  the  appellaot 
claims  It  should  be,  the  reporter  wonid  be 
compelled  to  count  the  hours  and  fractious 
thereof  during  which   he  was   actually  en- 
gaged In  writing  shorthand.    We  do  not  be- 
lieve that  the  word  "employed,"  as  used  by 
the  Legislature,  was  Intended  to  restrict  the 
reporter's  compensation  to  the  time  actually 
engaged  In  reporting  the  testimony  or  the 
proceedings.    All  lawyers.  Judges,  and  leg- 
islators know  that  courts  mnst  necessarily 
devote  some  time  to  matters  other  than  tie 
trial  of  cases,  and  that  they  cannot  always 
foresee  Just  when  a  reporter's  services  may 
be  required;    and  for  this  very  reason  the 
reporter  is  placed  under  the  control  and  di- 
rection of  the  court,  and  may  be  required  to 
attend  upon  the  order  of  the  Judge.    We  think 
the  attendance  thus  required  Is  the  employ- 
.ment  contemplated  by  the  statute.    To  bold 
otherwise  would  be  to  declare  that   a   re- 
porter may  be  required  to  attend  upon  the 
court  days,  weeks,  and  months,  without  com- 
pensation.   That  the  Legislature  did  not  In- 
tend such  a  result,  or  to  so  discriminate  be- 
tween reporters  of  the  district  and  superior 
courts,  Is  very  clear  to  us. 
The  Judgment  Is  therefore  reversed. 
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DEMPSTER  MFG.  CO.  ▼.  DOWNS. 
(Supreme  Court  o{  Iowa.     Dec.  14,  1004.) 

COBPOBAnONS  —  STOCK— LHH—CKEATION— AB- 
TICUES—BT -LAWS— NOTICE  TO   BTBANQEBa. 

1.  At  common  law  a  corporation  has  no  lian 
apon  the  share*  of  ita  atockhoiderg  for  dcbta 
due  from  them  to  the  company,  and,  secret  liens 
being  discouraged,  such  a  lien  will  not  be  en- 
forced, unless  created  by  statute,  diarter,  or 
by-law. 

2.  The  same  rule  of  construction  applies  to 
articles  of  incorporation  adopted  in  purs'aance 
of  general  laws  as  to  charters  granted  by  spe- 
cial acts  of  the  Legislature. 

3.  A  lien  in  favor  of  a  corporation  on  the 
stock  of  its  members,  on  account  of  debts  due 
the  corporation  from  them,  may  be  created  by 
the  corporation's  articles  of  incorporatfon  or 
by  its  by-laws. 

4.  While  the  by-lawa  of  a  corporation  are  not 
binding  on  strangers,  and  liena  on  stock  created 
in  favor  of  the  corporation  by  its  by-laws  can- 
not affect  the  interests  of  strangers  who  have 
advanced  money  to  stockholders  on  the  security 
afforded  by  such  stock  withoat  notice  of  the 
liens,  yet  uiird  persons  are  charged  with  notice 
of  the  provisions  of  articles  of  incorporation, 
which  are  by  statute  required  to  be  recorded  in 
the  office  of  the  recorder  of  deeds ;  and  liens  on 
stock  created  by  them  are  binding  as  against 
third  persons,  although  they  have  no  actual  no- 
tice thereof. 

Appeal  from  District  Court,  Polk  Connty; 
W.  H.  McHeory,  Judge. 

Action  on  note  and  account  against  E.  S. 
Downs,  with  prayer  that  amount  found  due 
be  enforced  as  a  lien  against  bis  stock  in  tbe 
plaintiff  company.  Tbls  stock  was  assigned 
to  tbe  defendant  Mullen  as  security  for  some 
loans,  and  be  resisted  tbe  establishment  of 
any  ilen  in  favor  of  plaintiff,  and  prayed  tbat 
Its  officers,  who  were  made  parties,  be  com- 
pelled to  transfer  tbe  stock  to  said  Mullen 
on  tbe  books  of  tbe  company.  Judgment  was 
entered  against  Downs  as  prayed,  and  tbe 
relief  sought  by  plaintiff  granted.  Mullen 
ap];>eala    Affirmed. 

Dale  &  Harvlson,  for  appellant  Dudley  & 
Coffin,  for  appellee. 

LADD,  J.  The  Dempster  Manufacturing 
Company  was  Incorporated  September  1,  1897, 
wltb  a  capital  stoek  of  ^100,000,  divided  Into 
shares  of  $100  each.  Of  these,  10  shares 
were  Issued  to  the  defendant  E.  S.  Downs. 
Tbe  certificates  were  to  the  effect  that  tbe 
shares  were  "fully  paid  and  nonassessable, 
transfbrable  only  on  the  books  of  tbe  corpora- 
tion In  person  or  by  attorney  on  surrender 
of  the  certificate,"  and  the  eighth  article  of 
inoorporation  reads,  "The  corporation  shall 
have  a  lien  upon  tbe  stock  of  any  bolder 
thereof  for  tbe  amount  of  his  liability  to  the 
corporation,  and  this  lien  shall  not  be  dis- 
charged by  a  transfer  of  tbe  stock  except  on 
a  written  resolution  of  the  Board  of  Directors 
aTithorlzlng  the  transfer."  On  the  18th  day 
of  September,  1900,  for  full  consideration. 
Downs  executed  his  note  to  the  company  for 
S431.35,  payable  In  one  year,  at  6  per  cent 

t  L  See  OMVOrattons,  voL'  12,  Cent.  IMg.  {  606. 


Interest  In  April,  .1901,  he  entered  Into  a 
contract  with  lie  company  under  which  he 
was  to  handle  Its  goods  at  New  Ulm,  Minn., 
on  condition  tbat  these  remained  the  com- 
pany's pi-operty  until  paid  for,  and  that  the 
proceeds  belonged  to  It  Goods  on  band  were 
returned  to  the  company  In  the  fall,  and  he 
Is  shown  to  have  been  indebted  to  It  for  a 
balance  of  $249.07  on  December  12,  1901. 
Though  questioned,  the  existence  of  the  In- 
debtedness to  tbe  company,  not  as  assignee, 
as  stated,  is  fully  established  by  the  evi- 
dence. On  the  2l8t  day  of  January,  1902,  a 
dividend  of  $50  was  declared  on  the  stock, 
and  this  was  applied  by  the  company  on  the 
account  On  the  other  hand.  Downs  borrow- 
ed $200  of  the  Citizens'  Bank  of  New  Ulm, 
Minn.,  on  the  29th  day  of  July,  1901,  and, 
to  secure  the  same,  Indorsed  each  certificate 
of  five  shares  of  stock:  "For  value  teceived, 
I  hereby  sell  assign  and  transfer  onto  M. 
Mullen  the  five  shares  of  the  capital  stock 
represented  by  the  within  certificate  and  do 
hereby  irrevocably  constitute  M.  Mullen  my 
attorney  to  transfer  the  stock  on  tbe  books 
of  tbe  within  named  corporation  with  full 
power  of  substitution  in  the  premises.  Dat- 
ed July,  29,  1901,  E.  S.  Downs."  Another 
loan  of  $200  was  procured  In  the  same  way 
August  14th  following;  another,  of  $300, 
September  12th;  and  on  October  12,  1901, 
still  another,  of  $50.  These  loans  were  made 
in  reliance  upon  the  stock  as  security,  and' 
without  any  actual  notice  of  the  provisions 
of  article  8  or  of  tbe  plaintiff's  claims.  Nei- 
ther did  the  company  have  any  knowledge 
whatever  of  these  k>ans,  or  of  tbe  assign- 
ment and  delivery  of  the  certificates,  until 
BO  advised  by  a  letter  from  Mullen  dated 
December  21,  1901. 

The  only  question  raised  by  the  record  is 
whether  the  plaintiff  is  entitled  to  enforce  a 
lien  for  the  indebtedness  of  Downs  to  it 
against  the  sto<&.  At  common  law  a  corpora- 
tion bad  no  lien  upon  the  shares  of  Its  stock- 
holders for  debts  due  from  them  to  the  com- 
pany. Secret  Hens,  as  they  impede  the  safe 
and  speedy  transfer  of  property,  are  always 
discouraged;  and  courts  uniformly  refuse 
to  enforce  the  same,  as  against  stock,  un- 
less created  by  statute,  charter,  or  by-law  of 
the  company.  The  Farmers'  &  Merchants' 
Bank  v.  Wasson,  48  Iowa,  336,  80  Am.  Rep. 
398.  Our  statutes  are  silent  on  the  subject, 
but  the  powers  which  may  be  exercised  by  a 
corporation  in  effecting  its  objects  are  as 
broad  and  comprehensive  as  those  of  an  In- 
dividual unless  expressly  prohibited.  Thomp- 
son V.  Lambert,  44  Iowa,  239.  See  sections 
1607,  1609,  Code.  Corporations  are  formed  in 
tbls  state  by  the  adoption  of  articles  of  in- 
corporation in  pursuance  of  the  general  laws 
enacted  by  the  Legislature,  and  such  articles. 
In  connection  with  the  statutes,  answer  the 
same  purpose  as  a  special  charter.  They  con- 
tain the  terms  of  agreement  between  the 
company  and  its  stockholders,  and  indicate 
the  business  to  be  transacted,  and  also  tbe 
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grant  from  the  state  of  tbe  franchise  or  right 
of  forming  the  corporation  and  attaining  the 
objects  contemplated.  The  same  rules  of 
construction  apply  to  articles  of  incorpora- 
tion so  adopted  In  pursuance  of  general  laws 
as  to  charters  ■  granted  by  tbe  special  acts 
of  the  I>eglalature.  State  v.  Central  Iowa 
Ry.  Co.,  71  Iowa,  410,  32  N.  W.  409,  60  Am. 
Rep.  806;  Morawetz  on  Private  Corp.  {  3ia 
ProYlsions  in  special  charters  granted  by  the 
Legislature,  declaring  any  indebtedness  ow- 
ing by  the  stockholder  to  the  corporation  a 
lien  on  his  stock,  are  not  unusual,  and  are 
enforced  by  the  courts.  Union  Bank  of 
Georgetown  t.  Laird,  2  Wheat  380,  4  L.  Ed. 
269.  A  similar  provision,  when  embodied  in 
articles  of  incorporation,  is  neither  incon- 
sistent with  the  statutes,  nor  opposed  to 
public  policy.  By  accepting  the  stock  in  the 
cori>oration  every  stockholder  assents  to  the 
terms  and  conditions  found  in  the  articles. 
Such  lien  is  not  prohibited,  and  may  be  cre- 
ated by  tbe  articles  of  incorporation.  Brad- 
ford Banking  Co.  v.  Brlggs  &  Co.,  31  Ch. 
Dlv.  19 ;  Sabin  v.  Bank  of  Woodstock,  21  Vt 
353;  Bolmier  v.  City  Bank  of  Richmond,  77 
Va.  445;  Leggett  v.  Bank  of  Sing  Sing,  24 
N.  Y.  283;  1  Cook  on  Stockholders,  {  522; 
Hlllwell  on  Stockholders,  i  166.  Whether 
this  may  be  accomplished  by  the  enactment 
of  a  by-law  is  a  controverted  question,  con- 
cerning which  tbe  authorities  are  in  sharp 
conflict,  but  this  court  is  committed  to  the 
doctrine  that  such  power  exists.  Farmers'  & 
Traders'  Bank  v.  Haney,  87  Iowa,  101,  54  N. 
W.  61;  Dea  Moines  Nat  Bank  v.  Warren 
County  Bank,  07  Iowa,  204,  66  N.  W.  154. 
The  main  contention  la  that  though  the  lien 
existed  as  between  the  company  and  the 
stockholder,  this  would  not  affect  the  interest 
in  the  stock  acquired  by  a  third  person  with- 
out notice.  That  such  is  the  rule  with  re- 
spect to  liens  created  by  by-laws  was  recog- 
nized in  the  decisions  last  cited.  The  by-laws 
of  a  private  corporation  are  not  in  the  nature 
of  legislative  enactments,  so  far  as  third  par- 
ties are  concerned.  They  are  mere  regula- 
tions or  self-imposed  rules  for  the  manage- 
ment and  control  of  the  corporate  affairs, 
and  are  not  usually  Intended  for  strangers 
who  do  not  subject  themselves  to  their  In- 
fluence. But  it  is  different  with  the  provi- 
sions of  the  charter.  Tbe  corporation  is  cre- 
ated by  the  adoption  of  tbe  articles.  These 
form  the  very  basis  of  its  existence.  Every 
one  who  deals  with  it  or  its  stock  is  charged 
with  knowledge  of  their  contents.  To  the 
end  that  the  greatest  publicity  may  be  at- 
tained, as  a  condition  precedent  to  commen- 
cing business  they  are  required  to  be  record- 
ed in  tbe  ofiSce  of  tbe  recorder  of  deeds  in  the 
county  where  its  principal  place  of  business 
is  to  be  kept  and  filed  and  recorded  with 
the  Secretary  of  State.  Counsel  concede  that 
where  the  lien  is  created  by  a  general  stat- 
ute, or  tbe  provision  therefor  is  a  part  of 
a  special  charter  granted  by  the  Legislature, 
it  is  enforceable  against  tbe  whole  world. 


This  is  because  all  are  charged  with  knowl- 
edge of  tbe  law  as  contained  in  the  Public 
Acts  of  the  Legislature.  *For  the  same  rea- 
son, every  one  who  acquires  certificates  of 
stock  must  be  assumed  to  know  that  they 
were  issued  by  virtue  of  articles  of  incorpora- 
tion, and  that  these  may  be  found  in  the 
office  of  the  Secretary  of  State.  Indeed,  tbe 
very  object  of  requiring  the  filing  and  re- 
cording the  articles  is  to  give  them  the  same 
publicity,  as  nearly  as  may  be,  as  statutory 
charters,  and  render  them  easily  accessible 
to  all  who  may  be  interested  in  ascertaining 
their  contents.  These  articles  are  expressive 
of  the  relative  obligations  of  the  company 
and  stockholders,  and  inhere  in  the  certifi- 
cates of  stock,  in  whosesoever  hands  they 
may  coma  Tbe  certificates  are  undoubtedly 
continuing  assurances  of  ownership,  but  the 
ownership  is  such  as  is  stipulated  in  the  ar- 
ticles. Says  Morawetz  in  his  work  on  Cor- 
porations: "If  the  lien  is  provided  by  the 
company's  charter  or  articles  of  association, 
or  by  general  law,  all  persons  purchasing 
shares  are  bound  thereby,  and  must  at  their 
peril,  inquire  of  the  company's  officers  wheth- 
er the  holders  of  the  shares  are  indebted  to 
it  or  not"  See,  also,  Jones  on  Pledges,  I  221 
et  seq.  Moreover,  section  1626  of  the  Code 
provides  that  "tbe  transfer  of  shares  ia  not 
valid,  except  as  between  the  parties  thereto^ 
until  regularly  entered  upon  the  books  of  the 
company" ;  and,  in  construing  this  language 
in  The  Ottumwa  Screen  Co.  v.  Stodgill,  103 
Iowa,  437,  72  N.  W.  669,  the  court  held  that 
such  invalidity  was  not  dependent  on  the 
absence  of  notice.  In  the  instant  case,  how- 
ever, the  entire  indebtedness  to  plaintUT  bad 
accrued  prior  to  any  Information  of  tbe 
transfer  to  Mullen  reaching  the  company. 
We  think  the  interest  so  acquired  was  sub- 
ject to  the  Hen  of  the  company  for  the  indebt- 
edness owing  it,  and  that  this  attached  to  the 
dividend  declared  during  its  existence.  Ang>- 
ell  &  Ames  on  Corp.  |  855;  2  Cook  on  Oorp^ 
i  526. 
Affirmed. 


VT8B  T.  CHICAGO,  R  ft  Q.  RT.  00. 

(Supreme  Court  of  Iowa.     Dec.  14,  1901) 

WATSB  COUBSES  —  OBSTBUCTION  —  DAVAOK  TO 
BEALTT— BATLBOADS  —  BBIDOES — FLOOD— ACT 
OF   GOD — CONTBIBCTINO    NKOLIOERCE. 

1.  In  an  action  for  damages  to  land  from  an 
overflow  alleged  to  have  been  caused  by  a  negli- 
gent construction  of  defendant's  railway  bridgt 
across  a  stream  on  which  it  had  a  right  to  con- 
struct a  bridge,  the  court  submitted  the  qnes- 
tion  as  to  whether  or  not  defendant  so  restored 
the  stream  as  not  to  onnecessariiy  impair  tli« 
usefulness  thereof,  and  instructed  that  defend- 
ant In  making  Its  bridge  permanent  and  safe, 
might  obstruct  the  channel  of  the  river,  so  far 
as  was  reasonably  necessary,  without  liabili^ 
to  plaintiff.  Held,  that  the  instruction  was  saf- 
ficiently  favorable  to  defendant 

2.  In  an  action  against  a  railroad  company 
for  damages  to  land  from  an  overflow  alleged 
to  have  l>een  caused  by  the  negligent  constmc- 
tion  of  defendant's  bridge,  the  jury  were  in- 
structed that  the  flood  was  the  act  of  God,  and 
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that  defendant  was  not  liable  unless  its  ne^l- 
^nce  cmnbined  with  the  flood  in  producing  the 
injury.  Other  instructions  stated  that  it  would 
not  be  sufficient  to  render  defendant  liable  if  it* 
nesligence  contributed  in  any  or  slight  degree, 
but  that  it  was  only  liable  if  such  negligence 
was  the  producing  cause  of  the  injury;  and 
thiis  was  explained  in  other  instructions  telling 
the  jury,  in  effect,  that  if  the  flood  were  such  as 
that  plaintiff  would  have  suffered  damage  had 
defendant  not  been  negligent,  he  could  not  re- 
cover. Held,  that  the  instroctiona,  as  a  whole, 
were  not  erroneous. 

3.  If  the  negligence  of  a  railroad  company  in 
the  manner  of  constructing  its  bridge  concurred 
with  a  flood — the  act  of  God — in  producing  an 
overflow  of  plaintiff's  land,  the  company  was 
responsible,  provided  the  injury  would  not  have 
happened  but  for  its  negligent  acts. 

4.  Where  plaintiff  claimed  damages  to  his 
land  by  the  obstruction  of  a  stream  by  defend- 
ant's railway  bridge,  and  the  court  submitted 
the  case  on  the  theory  that  the  construction 
caused  the  overflow,  and  told  the  jury  that,  un- 
less this  caused  the  water  to  back  up  and  over- 
flow plaintifTs  dike,  he  could  not  recover,  there 
was  no  error  in  failing  to  cover  specifically  the 
question  as  to  whether  or  not  the  flood  which 
did  the  injury  was  surface  water. 

Appeal  from  District  Court,  Fremont  Coun- 
ty; C.  D.  Wheeler,  Jadge. 

Action  at  law  to  recover  damages  for  the 
flooding  of  plalntlft'B  land,  due,  as  is  alleged, 
to  the  negligence  of  the  defendant  in  leav- 
ing certain  piles  In  a  natural  stream  crossed 
by  one  of  Its  bridges,  and  to  the  negligent 
throwing  of  rocks  and  stones  therein.  Many 
def^itses  were  pleaded,  which  will  be  noticed 
In  the  body  of  the  opinion.  On  the  issues 
Joined,  the  case  was  tried  to  a  jury,  resulting 
in  a  verdict  and  Judgment  for  plalntUT,  and 
defendant  appeals.    AfiBrmed. 

H.  J.  Nelson,  Oeorge  B.  Draper,  and  T.'B. 
Stevens,  for  appellant  W.  E.  Mitchell  and 
B.  C.  Campbell,  for  appellee. . 

DEEMER,  C.  J.  Defendant  operates  a  line 
of  railway  from  Council  Bluffs  to  Kansas 
City.  Just  over  the  state  line  In  Missouri 
it  crosses  the  Nlshnabotna  river.  Prior  to  the 
year  1898  the  bridge  crossing  this  stream  con- 
sisted of  two  spans,  aggregating  206  feet  in 
length.  In  the  year  1898  it  replaced  this 
bridge  with  another  of  three  spans,  aggre- 
gating 815  feet  in  length.  In  constructing 
this  °  new  bridge  a  number  of  piling  were 
driven  In  the  channel  of  the  river,  and  when 
the  bridge  was  completed  these  piling  were 
cnt  off  so  that  the  ends  thereof  projected 
some  distance  above  the  bed  of  the  Stream, 
where  they  remained  down  to  the  time  of 
the  flood  of  which  the  plaintiff  complains. 
After  the  construction  of  the  new  bridge,  the 
defendant  also  threw  into  the  channel  of  the 
stream,  and  around  the  center  pier  of  the 
bridge  which  has  always  been  at  practically 
the  same  place,  several  car  loads  of  stone 
and  broken  rock.  Plaintiff  owns  land  In  the 
river  bottom  in  this  state  some  distance  above 
the  bridge,  and  he  claims  that  It  was  over- 
flowed and  damaged  In  the  year  1902  by  rea- 
son of  the  piling  left  in  the  stream,  which 
gathered  debris  of  various  kinds,  and  of  the 
stones  cast  into  the  stream,  which  obstructed 
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the  natural  flow  of  the  water.  The  issue 
as  to  the  faulty  construction  of  the  original 
bridge,  and  the  insufficiency  of  the  new  one 
to  carry  the  water  of  the  stream,  was  not 
submitted  to  the  Jury.  The  sole  matter  left 
to  Its  determination  was  the  presence  of  the 
piling  and  the  stones.  Defendant  pleaded, 
however,  that  the  piling  and  the  atones  were 
necessary  to  the  protection  and  maintenance 
of  the  second  bridge,  and  were  not  such  as 
to  unnecessarily  Impair  the  usefulness  of  the 
stream.  It  further  pleaded  that  the  flooding 
of  plaintiff's  land  was  due  to  an  unprece- 
dented flood,  or,  as  ft  is  sometimes  called, 
"the  act  of  God."  These  issues  were  submit- 
ted to  the  Jury,  resulting  in  the  verdict  hith- 
erto stated.  Many  alleged  errors  are  relied 
upon  for  a  reversal  of  the  Judgment  thereon, 
to  such  of  which  as  are  deemed  Important  we 
shall  now  give  attention: 

Defendant  complains  of  the  trial  court  for 
not  sustaining  its  motion  for  an  instruction 
directing  the  Jury  to  find  a  verdict  for  it 
This  complaint  is  without  merit  There  was 
enough  testimony.  If  believed  by  the  Jury, 
as  to  the  unnecessary  obstruction  of  the  river, 
to  justify  the  court  in  submitting  the  matter 
as  a  question  of  fact  It  is  also  contended 
that  the  flooding  of  the  plalntlll's  land  was 
due  to  dikes  or  levees  constructed  by  him 
and  others.  This  question  was  also  submit- 
ted to  the  Jury,  and  it  was  told,  in  effect 
that  If  these  dikes  or  levees,  in.  conjunction 
with  the  natural  contour  of  the  country,  held 
back  or  retarded  the  flow  of  the  flood  wa- 
ters, and  caused  them  to  accumulate  north 
of  plaintiff's  land,  he  could  not  recover.  The 
approximate  cause  of  the  flooding  of  plain- 
tiff's land  was  properly  submitted  to  the  Jury. 

Further,  it  Is  argued  that  whatever  dam- 
age plaintiff  suffered  was  due  to  surface  wa- 
ter caused  by  an  extraordinary  and  unprece- 
dented flood,  and,  that  defendant  was  not  re- 
sponsible therefor.  TMs  Issue  was  also  sub- 
mitted to  the  Jury,  and  there  was  such  a 
conflict  in  the  testimony,  or  in  the  Infer- 
ences to  be  drawn  therefrom,  as  to  Justify 
such  submission. 

The  bridge  is  In  Missouri,  and  the  laws 
of  that  state  provide,  in  substance,  that  rail- 
ways may  construct  their  roads  over  streams 
in  that  state,  but  that  they  shall  restore  the 
stream  to  Its  former  state,  or  to  such  state 
as  not  unnecessarily  to  Impair  its  usefulness. 
The  trial  court  submitted  the  question  as  to 
whether  or  not  the  defendant  so  restored  the 
stream  as  not  to  unnecessarily  Impair  the 
usefulness  thereof.  The  Jury  was  also  ta- 
structed  that  the  defendant  had  the  right  to 
make  its  bridge  permanent  and  safe,  and  in 
so  doing  might  obstruct  the  channel  of  the 
river,  so  far  as  the  same  was  reasonably 
necessary  to  maintain  the  bridge  in  a  safe 
condition,  without  liability  to  the  plaintiff  or 
to  any  one  else.  These  instructions  were  as 
favorable  to  the  defendant  as  it  was  entitled 
ta  Booth  V.  H.  Co.  (N.  y.)  35  N.  E.  592,  24 
L.  R.  A.  105,  37  Am.  St  Rep.  552. 
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Tbe  jxay  was  further  Instructed  that  the 
flood  was  "the  act  o(  God,"  and  that  de- 
fendant was  not  liable  unless  It  were  shown 
that  Its  negligence  combined  with  the  flood 
in  producing  the  Injury  of  which  plaintiff 
complains.  In  other  Instructions,  the  Jury 
was  told  that  negligence  of  the  defendant  con- 
tributing in  some  slight  degree  to  bringing 
about  the  flood  on  the  plaintlfT's  land  would 
not  be  sufficient  to  render  It  liable,  and  also 
that  defendant's  negligence  contributing  in 
any  degree  to  the  bringing  about  of  the  dam- 
ages would  not  be  sufficient,  unless  such  neg- 
ligence was  the  producing  cause  of  the  injury. 
This  was  also  explained  in  other  instructions 
which  told  the  Jury,  In  effect,  that  if  the 
flood  were  such  as  that  plaintiff  would  bare 
suffered  damage  had  defendant  not  have  been 
negligent,  then  he  could  not  recover.  These 
instructions,  taken  as  a  whole,  were  not  er- 
roneous. Wolf  V.  Am.  Exp.  Co.,  43  Mo.  421, 
97  Am.  Dec.  406;  Cornish  v.  R.  Co.,  40  Iowa, 
378.  Where  negligence  concurs  with  the  act 
of  God  in  producing  an  injury,  the  party 
guilty  of  the  negligent  act  is  responsible,  pro- 
vided the  injury  would  not  have  happened 
but  for  such  negligent  act  Langhammer  t. 
City.  99  Iowa,  295,  68  N.  W.  C88;  Baltimore 
Co.  V.  School  Dlst,  96  Pa.  65,  42  Am.  Rep. 
529;  Coleman  v.  R.  Co.,  36  Mo.  App.  476; 
Ulrick  V.  Dakota  Co.,  3  S.  D.  44,  51  N.  W. 
1023. 

The  court  Instructed  that  "plaintiff's  lands 
were  injured  to  some  extent  by  overflow  from 
the  Nishnabotna  river."  As  the  evidence  was 
without  conflict  on  this  point,  there  was  no 
error  here. 

Defendant's  counsel  also  argue  that  the 
court  did  not  submit  the  question  as  to  wheth- 
er or  not  the  flood  which  did  the  injury  was 
surface  water.  True,  this  point  was  not  spe- 
ciflcally  covered;  but  the  case  was  submitted 
wholly  on  the  llieory  that  the  constructions 
in  the  channel  of  the  river  caused  It  to  over- 
flow and  flood  plaintiff's  land,  and  the  jury 
was  told  that,  unless  these  obstructions  caus- 
ed the  water  to  back  up  and  overflow  plaln- 
tlfTs  dike  at  the  north  and  east  of  his  land, 
he  could  not  recover.  They  were  also  in- 
structed that  If  the  dikes  held  back  the  wa- 
ter, and  caused  the  flood  waters  to  accumu- 
late north  of  plaintiff's  land,  and  finally  to 
overflow  the  dikes  or  levees,  then  plaintiff 
could  not  recover.  These  instructions  met 
every  Issue  and  all  the  testimony  In  the  case, 
and  the  Instruction  asked  by  the  defendant 
with  reference  to  surface  water  was  not  cor- 
rect in  law.  Surface  water  Is  not  necessarily 
all  that  is  outside  of  the  main  channel  of  a 
river.  Sullens  v.  R.  Co.,  74  Iowa,  659,  38 
N.  W.  545,  7  Am.  St.  Rep.  501;  Moore  v.  R. 
Co.,  75  Iowa,  263,  39  N.  W.  390;  Cornish  y. 
R.  Co.,  49  Iowa,  378. 

Other  instructions  asked  by  the  defendant 
were,  in  effect,  given  by  the  court  in  its 
charge. 

Some  other  matters  are  complained  of — as 
that  the  court  failed  to  define  the  term  "prox- 


imate cause,"  and  failed  and  n^Iected  to 
number  the  paragraphs  of  Its  Instractlona. 
There  is  no  merit  in  any  of  them. 

The  case  was  peculiarly  for  a  jury,  and 
with  its  findings  we  are  not  disposed  to  Intw- 
ferei    Affirmed. 


STATE  ▼.  Mcpherson. 

(Supreme  Court  of  Iowa.     Dec.  14,  1904.) 

BUBOLABT— IMFARELlnO  JX7BT— WAIVKB  OT  OB- 
JSCTIONS— IVIDENCIC— BDinCIENCT. 

1.  Code,  I  235,  provides  that,  where  a  judge 
of  the  district  court  is  unable  to  appear,  he  ma/ 
direct  an  adjournment  until  a  particular  day, 
and  section  237  provides  that  in  such  case  per- 
sons recognized  to  appear  at  such  term  shall  be 
held  bound  to  appear  at  the  time  fixed.  Section 
6241  provides  that  a  defendant  held  to  answer 
may,  before  the  grand  jury  is  sworn,  challenge 
the  panel  for  irregularity,  while  section  5321  pro- 
vides that  a  defendant  held  to  answer  before  in- 
dictment cannot  move  to  set  the  indictment 
aside  for  irregularity  in  the  selection  of  the 
jury.  Held,  that  where  defendant  wa?  turest- 
ed  on  preliminary  information  and  on  a  con- 
tinuance under  said  section  235  failed  to  ap- 
pear at  the  time  fixed,  he  had  waived  the  op- 
portunity of  challenging  the  panel. 

2.  Evidence  in  a  prosecution  for  burglary  ex- 
amined, and  held  sufficient  to  sustain  the  ver- 
dict. 

Appeal  from  District  Court;  Page  Conn- 
ty;   W.  R.  Green,  Judge. 

The  defendant  was  convicted  of  the  crime 
of  burglary,  and  appeals.    Affirmed. 

W.  P.  Ferguson  and  Earl  R.  Ferguson, 
for  appellant.  Charles  W.  Mullan.  Atty. 
Gen.,  and  Lawrence  De  Graff,  Asst.  Atty. 
Gen.,  for  the  State. 

LADD,  J.  The  accused  was  arrested  on 
preliminary  Information,  and,  being  held  to 
answer  at  the  next  term  of  the  district 
court,  convening  December  8,  1903,  was 
released  upon  the  execution  of  an  appear- 
ance bond.  An  order  had  been  entered  by 
the  presiding  Judge,  postponing  that  term 
until  January  5,  1004,  because  of  sickness. 
At  the  convening  of  the  court  the  grand  Ju- 
rors drawn  in  1903  appeared,  and  from  these 
the  grand  jury  which  returned  the  indict- 
ment was  selected  and  impaneled.  The  de- 
fendant, though  called,  failed  to  appear, 
and  was  held  to  "have  waived  all  objections 
to  the  grand  Jury."  The  indictment  was  re- 
turned January  13,  1004,  and  on  the  24th 
day  of  February,  the  defendant  moved  that 
it  be  set  aside  on  the  ground  that  the  pe- 
riod during  which  the  jurors  composing  the 
grand  jury  might  serve  as  such  had  expired 
January  1st  previous  to  the  finding  of  the 
indictment  Authority  to  postpone  the  term 
is  conferred  on  the  Judge  who  is  to  preside 
by  section  235  of  the  Code,  and  under  the 
provisions  of  section  237  the  defendant  was 
required  to  appear  at  the  adjourned  term. 
The  opportunity  of  challenging  the  panel 
was  open  to  him  at  that  time,  and  by  fail- 
ing to  exercise  the  right  he  waived  all  ob- 
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Jectlon  to  the  selection  and  drawing  of  tlie 
Jury.  Sections  5321,  5241,  Code;  State  v. 
Ingalla,  17  Iowa,  8;  Dixon  v.  State,  3  Iowa, 
416.  Having  waived  the  Irregularity,  1(  any 
there  was,  It  la  scarcely  necessary  to  add 
that  he  was  not  In  a  situation  to  avail  him- 
self of  It  as  a  ground  of  a  motion  In  arrest 
of  Judgment  It  must  not  be  Inferred  that 
we  regard  the  point  raised  as  well  taken. 
But  for  some  slight  changes  in  the  language 
of  the  statutes  State  v.  Wlnebrenner,  67 
Iowa,  230,  25  N.  W.  146,  is  an  authority  to 
the  contrary.  All  we  now  hold  is  that  ap- 
pellant, having  waived  the  objection,  could 
not  arge  it  after  the  return  of  the  indict- 
ment. 

2.  That  some  one  removed  two  lights  and 
the  cross-bar  from  the  baclc  window  of  Hul- 
dah  Ohlssen's  millinery  store  In  Essex,  leav- 
ing an  open  space  12%  by  28  inches,  is  put 
beyond  doubt  by  the  evidence.  She  had 
bolted  tlie  doors  and  nailed  down  the  win- 
dows, and  covered  the  latter  with  boards 
before  leaving  In  July,  and  upon  her  return 
in  December  she  found  the  window  as  stat- 
ed, the  bolt  removed  from  the  back  door, 
and  the  latch  turned.  Considerable  ribbon 
had  been  taken;  also  a  jewelry  case  with 
aome  Jewdry.  Some  silk  mittens,  ties,  vel- 
vet ribbons,  and  plumes  bad  been  taken  from 
the  places  where  she  had  left  them  and 
packed  in  a  pasteboard  box  and  put  on  an 
empty  shelf.  The  defendant  owned  the  ad- 
joining building,  and,  in  connection  with 
George  Haepner,  had  been  operating  a  res- 
taurant there  from  March  until  the  forepart 
of  December.  They  were  succeeded  by  one 
Priest  for  a  few  days,  and  then  by  C<prad, 
who  conducted  a  shooting  gallery  therein. 
About  the  middle  of  the  month  Conrad  found 
a  lady's  astrakhan  cap  in  a  box  at  the  back 
end  of  the  building.  This  belonged  to  Hul- 
dah  Ohlssen,  and  had  been  left  in  her  store 
■when  closed  In  July  previous.  One  Tutt 
orally  leased  the  building  of  defendant  In 
December  (and  subsequently  turned  it  over 
to  Conrad),  and  upon  his  return  to  Shen- 
andoah had  a  talk  with  the  defendant,  who, 
according  to  Tutt's  testimony,  said,  "There 
Vr-as  another  graft  close  to  me  that  could 
be  worked" — a  millinery  stock;  that  there 
was  some  money  In  It;  that  he  had  been  In 
the  building,  and  had  a  box  of  goods  over 
In  their  place;  that  "we  had  a  box  of  goods 
in  the  place,  and  George's  heart  failed  him, 
and  we  took  It  back."  The  defendant  ad- 
mitted telling  Tutt  that  the  back  door  of 
the  millinery  store  was  unlocked,  but  other- 
wise denied  having  made  the  statements. 
He  adn)itted  that  two  boxes,  one  with  the 
cap  in  it,  had  been  in  their  restaurant,  but 
testified  that  Haepner  had  confessed  having 
entered  the  store  and  taken  them,  and  had, 
on  bis  advice,  promised  to  return  them.  He 
denied  all  connection  with  the  crime,  and 
declared  that,  as  he  was  a  large  man,  weigh- 
ing 226  pounds,  he  could  not  have  entered 
through  the  space  left  In  the  window.    We 


have  set  out  the  evidence  somewhat  In  de- 
tail, because  appellant  relies  mainly  on  its 
Insufficiency  for  a  reversal.  We  think  it 
was  enough  to  have  carried  the  case  to  the 
Jury.  If  Tutt  told  the  truth,  as  the  Jury 
must  have  thought,  the  defendant  admitted 
having  been  In  the  store,  and  this  under 
circumstances  indicating  that  it  happened 
during  the  absence  of  the  proprietor;  also 
that  he  was  Interested  with  Haepner  In  the 
possession  of  the  box  of  goods  taken  there- 
from. Other  evidence  tended  to  show  that 
be  could  have  gone  through  the  window; 
but,  even  were  this  impossible,  he  might, 
for  all  that  appears,  have  entered  by  opening 
the  door.  Whether  he  broke  and  entered, 
or  aided  and  abetted  Haepner  so  to  do,  w'as 
for  the  jury  to  determine,  and  we  are  not 
Inclined  to  Interfere  with  its  conclusion. 
The  evidence  was  such  as  to  call  for  an  In- 
struction as  to  whether  be  was  guilty  of  aid- 
ing and  abetting  another  in  the  commission 
of  a  crime.  The  ruling  respecting  a  con- 
versation of  one  Preston  with  Haepner 
about  shipping  two  tmnks  of  the  latter  to 
Red  Oak  were  proper,  as  the  relevancy  of 
the  testimony  was  not  disclosed  by  the  in- 
terrogatories or  otherwise. 
Affirmed. 


STATE  V.  HAUPT. 

(Supreme  Court  of  Iowa.     Dec.  16,  1904.) 

BEDxronoN— insTBuonons— KViDENCK — 

REPUTATION. 

1.  On  a  prosecution  for  seduction,  an  Instruc- 
tion referring  to  the  flight  of  the  defendant  was 
justified  by  evidence  that  he  then  knew  of  the 
condition  of  the  prosecuting  witness,  and  of  her 
claim  that  he  was  the  cause  thereof. 

2.  Under  Code,  |  4614,  providing  that  general 
moral  character  of  a  witness  may  be  proved  to 
test  his  credibility,  evidence  of  the  general  moral 
character  of  the  prosecuting  witness  on  a  charge 
for  seduction  was  admissible,  though  the  rule 
that' such  testimony  should  be  confined  to  the 
time  of  the  trial  shonld  be  adhered  to  as  closely 
as  possible. 

Appeal  from  District  Court,  Greene  Coun- 
ty;  F.  M.  Powers,  Judge. 

A  jury  found  the  defendant  guilty  of  se- 
duction, and  he  appeals  from  a  judgment  on 
the  verdict    Reversed. 

Gallaher  &  Graham,  for  appellant  Chas. 
W.  Mnllan,  Atty.  Gen.,  and  Lawrence  De 
Graff,  Asst  Atty.  Gen.,  for  the  State. 

SHERWIN,  J.  A  careful  consideration  of 
the  evidence  sustaining  the  charge  against 
the  defendant  leaves  no  doubt  in  our  minds 
as  to  Its  sufficiency  to  sustain  the  verdict 
The  instructions  given  fully  and  fairly  cov- 
ered the  Issues  tried,  and  are  free  from  er- 
ror. The  one  referring  to  the  flight  of  the 
defendant  was  justified  by  the  evidence 
that  he  then  knew  of  the  complainant's  con- 
dition and  of  her  claim  that  he  was  the  au- 
thor thereof. 

The  defendant  Introduced  evidence  tend- 
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lag  to  prove  tbat  the  prosecutrix  was  of 
nnchaste  character  prior  to  his  alleged  se- 
duction of  her.  He  also  offered  testimony 
as  to  her  general  moral  character  at  the 
time  of  trial  and  before  that  time,  which 
was  rejected.  The  prosecutrts  was  a  witness 
for  the  state,  and  the  offer  of  this  testimo- 
ny was  made  under  section  4614  of  the  Code, 
for  the  purpose  of  testing  her  credibility  as 
a  witness.  We  think  it  should  have  been 
received.  The  statute  says,  "The  general 
moral  character  of  a  witness  may  be  proved 
for  the  purpose  of  testing  his  credibility." 
No  exception  is  made  to  the  admiaslblllty 
of  such  testimony  by  the  statute,  and  we 
cannot  Ingraft  one  thereon  for  application 
In  this  class  of  cases.  The  statute  has  fre- 
quently been  applied  to  a  defendant  In  crim- 
inal prosecutions  who  testifies  In  his  own  be- 
half, and  we  can  find  no  substantial  reason 
for  holding  it  not  applicable  here.  State  v. 
Klrkpatrlck,  63  Iowa,  554,  19  N.  W.  660; 
State  V.  Hardin,  46  Iowa,  623,  26  Am.  Rep. 
174.  The  charge  of  seduction  puts  In  Issue 
only  the  previous  character  of  the  prosecu- 
trix, and  this  may  not  be  assailed  by  testi- 
mony as  to  reputation  or  as  to  general  moral 
character.  When  she  becomes  a  witness, 
however,  her  credibility  is  to  be  tested  and 
determined  by  the  rules  applicable  to  other 
witnesses.  For  this  purpose,  only,  the  gen- 
eral moral  character  or  reputation  may  be 
shown  as  discrediting  the  witness,  and  not 
proof  of  a  specific  vice.  Ellburn  v.  Mullen, 
22  Iowa,  498;  Kitteringham  v.  Dance^  58 
Iowa,  632,  12  N.  W.  612.  Such  testimony  will 
ordinarily  be  confined  to  the  time  of  the 
trial,  and  in  cases  of  this  character  the  rule 
should  be  as  closely  adhered  to  as  possible. 
If  this  be  done,  the  accused  will  secure  no 
advantage  by  a  slanderous  and  unjust  as- 
sault upon  the  character  of  the  woman  he 
has  wronged;  on  the  other  hand.  If  she  be 
not  worthy  of  belief  because  of  her  general 
bad  character,  his  rights  are  protected.  -  For 
the  enoe  indicated,  the  Judgment  Is  revers- 
ed, and  the  case  remanded. 
Reversed. 


TSCHOHL  et  al.  v.  MACHINERY  MUT.  INS. 

ASS'N. 

(Supreme  Court  of  Iowa.     Dec.  17,  1904.) 

HEW  TRIAL,— DISCBETIOH  OF  COUBT— PETITION— 

SUFWCIENOT— ILLNESS    Of   ATTOBNET— JUDO- 
UENT    BT    DEFAULT — VALID    DETENSE. 

1.  The  granting  or  refusing  applications  for 
new  trial  is  within  the  discretion  of  the  trial 
court,  and  its  order  will  not  be  interfered  with 
save  for  abuse  of  discretion. 

2.  A  petition  for  a  new  trial  alleged  that  peti- 
tioner's principal  attorney,  being  in  ill  health 
and  unable  to  "^ive  full  and  careful  attention 
to  business,"  relied  on  agreement  of  the  oppo- 
site counsel  to  notify  him  when  the  cause  was 
assigned  for  trial,  and  tbat  by  bis  reliance  on 
the  understanding  be  failed  to  appear,  and  judg- 
ment went  by  default.  He  testified  that  on  the 
date  of  the  judgment  he  was  confined  to  his 
house  probably  half  of  the  time,  and,  though 
going  to  his  ofBcs  at  intervals,  was  under  the 


doctor's  care.  BM,  that  the  action  of  the  trial 
court  in  refusing  to  reopen  the  case  was  not  an 
abase  of  discretion. 

3.  The  alle^tion  of  reliance  on  the  supposed 
agreement  with  opposing  counsel  was  unavail- 
ing for  failing  to  state  Uiat  the  expected  notice 
was  not  in  fact  given. 

4.  A  petition  for  a  new  trial  after  judgment 
bj  default  should  make  a  showing  that  the  peti- 
tioner had  a  good  defense. 

Appeal  from  District  Court,  Olaytoii  Coun- 
ty;   L.  B.  Fellows,  Judge. 

Appeal  from  an  order  denying  defendant's 
petition  for  new  trial.    Affirmed. 

W.  N.  BIrdsall  and  V.  T.  Price,  for  appel- 
lant. W.  C.  Lewis  and  D.  D.  Murphy,  for 
appellees. 

WEAVER,  J.  The  petition  for  a  new  trial 
was  filed  after  the  term  at  which  a  Judg- 
ment was  rendered  in  favor  of  plaintiffs, 
and  is  based  on  a  showing  that  appellant's 
principal  attorney  engaged  to  try  the  cause 
in  its  behalf  was  In  111  health,  and  was  re- 
lying upon  an  agreement  of  plaintiffs'  coun- 
sel to  notify  him  when  the  cause  was  as- 
signed for  trial,  and  that  by  reason  of  the 
counsel's  sickness  as  aforesaid,  and  bis  re- 
liance upon  the  understanding  with  the  at- 
torney on  the  other  side,  he  failed  to  appear, 
and  Judgment  went  against  appellant  by  de- 
fault The  trial  court  heard  the  testiuiony 
offered  in  support  of  the  petition,  and  re- 
fused to  reopen  the  case.  As  we  have  had 
frequent  occasion  to  remark,  the  granting 
and  refusing  of  applications  for  new  trial 
are  matters  so  peculiarly  within  the  discre- 
tion of  the  trial  court  we  will  not  lnterf»e 
wltb^  Its  order  unless  It  appear  that  such 
discretion  has  been  abused.  The  record  does 
not  disclose  such  a  case.  In  the  first  place, 
the  petition  itself,  if  we  take  for  granted  all 
it  alleges,  does  not  show  good  ground  for 
the  setting  aside  of  the  Judgment  entered. 
The  allegation  of  sickness  Is  not  that  coun- 
sel was  thereby  wholly  unable  to  attend  to 
his  business,  but  that  he  was  unable  "to  give 
full  and  careful  attention  to  business."  In 
his  testimony  he  says  that  at  the  date  of 
the  Judgment  he  was  confined  to  his  bouse 
probably  half  the  time,  and,  while  going  to 
his  office  at  Intervals,  was  under  the  doc- 
tor's care.  It  Is  quite  manifest,  however, 
that  had  be  deemed  It  necessary  or  advisable 
be  conld  have  informed  the  court  of  his 
condition  and  asked  for  time,  or,  if  neces- 
sary, could  have  seemed  the  aid  of  other 
counsel  in  preparing  and  presenting  a  mo- 
tion for  continuance. 

The  allegation  of  his  reliance  upon  the 
supposed  agreement  with  opposing  counsel 
is  also  unavailing,  for  the  petition  nowhere 
states  that  the  expected  notice  was  not  in 
fact  given.  It  Is  to  be  said,  also,  that,  while 
the  claim  concerning  this  agreement  is 
doubtless  made  in  perfect  good  faith,  the 
testimony  appears  to  indicate  that  the  un- 
derstanding which  existed  between  counsel 

1[  4.  See  Judgment,  voL  SO,  Cent  Dig.  t  2M. 
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had  reference  only  to  a  former  term  of 
court,  and  that  the  subsequent  reliance  there- 
on by  the  attorney  for  appellant  was  the 
result  of  a  misapprehension  on  his  part  A 
further  end  sufficient  reason  for  upholding 
the  order  appealed  from  Is  to  be  found  In 
the  failure  of  the  appellant  to  make  any  suf- 
ficient showing  of  a  good  defense  to  the 
plaintiffs'  claim. 

The  order  refusing  a  petition  tat  new  trial 
is  affirmed. 


GRIBST  T.  VBLDH0U8B  et  aL 
(Supreme  Court  of  Iowa.     Dec.  15,  1904.) 

IRBANK   PEBSONB— CONVBTANCBS— SETTIIia 
ABIDK— BVIDKNCI— BUFFICIBNOT. 

1.  ESrldence  In  an  action  to  set  aside  a  deed 
held  sufficient  to  sustain  a  finding  that  the 
grantor  was  not  insane  at  the  time  of  executing 
the  deed,  and  that  it  should  not  be  set  aside. 

Apt>cal  from  District  Conrt,  Wright  Goon- 
ty;  J.  B.  Richard,  Judge. 

Action  In  equity  by  the  plaintiff,  who  U 
gnardlan  of  the  estate  of  John  Rletema,  an 
insane  person,  to  set  aside  a  conveyance  of 
real  estate  alleged  to  hare  been  made  by 
said  Rletema,  while  Insane,  to  the  defendant 
Teldhouse.  From  a  decree  dismissing  the 
petition,  plaintiff  appeals.    Affirmed. 

Sylvester  Flynn,  for  appellant  Nagle  & 
Nagle,  for  appellees. 

BISHOP,  3.  On  February  24,  1888,  John 
Rletema  was  the  owner  of  a  farm  In  Wright 
county  consisting  of  400  acres.  On  that  date 
be  conveyed  (his  wife  Joining  In  the  execu- 
tion of  the  deed)  240  acres  of  snch  land  to 
the  defendant  Veldbouse  for  the  considera- 
tloD  of  16,000.  It  Is  thU  deed  that  plaintiff 
seeks  to  have  set  aside.  The  fact  question 
Involved  was  stubbornly  contested  In  the 
court  below,  and  the  record  before  us  bearing 
upon  the  subject  Is  a  voluminous  one.  We 
coold  subserve  no  good  purpose  by  entering 
upon  a  discussion  of  the  evidence  in  detail, 
and  we  content  ourselves  with  stating  the 
conclusion  reached  by  us  upon  a  careful  read- 
ing of  the  whole  record.  That  In  re8i>ect  of 
the  subject  of  religion,  Rletema  was  mentally 
unbalanced,  cannot  be  doubted.  So,  too,  it 
may  be  conceded  that  his  conduct  towards 
bis  wife,  especially  In  the  matter  of  making 
charges  against  her  of  unfaithfulness,  and 
of  threats  of  personal  violence,  were  wholly 
unreasonable  and  unjustifiable.  But  there  is 
much  support  In  the  evidence  for  the  con- 
clusion that,  as  related  to  other  subjects,  he 
bad  not  so  far  lost  control  of  his  mental  fac- 
Dlties  as  to  preclude  an  understanding  of 
basiness  matters.  He  was  deeply  in  debt, 
and  at  the  time  the  deed  was  made  a  mort- 
gage on  his  farm  was  In  process  of  foreclo- 
sure, and  several  suits  on  promissory  notes 
were  pending  against  Mm.  An  action  by  his 
'Wife  for  divorce  and  alimony  was  also  pend- 
InfiC     The  deed  In  question  was  made  upon 


the  advice  and  with  the  consent  of  his  wife, 
and  after  taking  counsel  respecting  the  con- 
dition of  his  affairs.  It  Is  true  that  the  price 
paid  by  defendant  was  less  than  might  have 
been  reallssed  under  more  favorable  clrcnm. 
stances,  but  It  is  not  unreasonable  to  as- 
sume that  a  still  greater  sacriflce  Incident  to 
a  forced  sale  was  averted  by  the  transfer  to 
defendant.  This  action  was  not  commenced 
until  about  five  years  after  the  execution  of 
the  deed,  and,  while  such  fact  Is  not  a  con- 
trolling one  under  the  circumstances,  con- 
sideration may  be  given  thereto,  in  view  of 
the  greatiy  Increased  value  in  lands  begin- 
ning about  the  year  1902.  The  trial  court 
had  the  witnesses  before  it,  and,  while  we 
must  admit  that  much  of  doubt  arises  from 
our  reading,  we  cannot  say  that  the  decree 
finding  that  plaintiff  had  not  sustained  the 
burden  that  was  upon  him  was  unwarranted. 
It  follows  that  the  decree  must  be,  and  It 
Is,  affirmed. 


JOHNSON  et  al.  v.  FOSTER  et  al. 
(Supreme  Court  of  Iowa.     Dec.  17,  1904.) 

PAYMKNT— OPEN  ACCOUNT— APPLICATION. 

1.  Where  there  was  no  agreement  or  direction 
as  to  the  application  of  payments  on  an  open 
running  account,  the  law  would  apply  them  so 
as  to  cancel  the  items  of  indebtedness  incurred 
first  In  point  of  time,  and  a  note  given  to  settle 
the  unpaid  balance,  and  a  Judgment  on  such 
note,  would  be  deemed  to  represent  the  items  of 
indebtedness  last  incurred. 

Appeal  from  District  Court,  Floyd  Coun- 
ty; Clifford  P.  Smith,  Judge. 

Action  In  equity  to  enjoin  the  sale  of  cer- 
tain real  estate  under  execution.  The  opin- 
ion states  the  case.  There  was  a  decree  In 
favor  of  plaintlfls,  and  the  defendants  ap- 
peal.   Affirmed. 

Robert  Eggert,  for  appellants.  H.  J.  Fitz- 
gerald, for  ai^ellees. 

FEB  CURIAM.  The  case  was  submitted 
to  the  court  upon  the  pleadings  and  an  agreed 
statement  of  facts.  Therefrom  it  appears 
that  plaintiffs,  who  are  husband  and  wife, 
became  the  owners  of  the  real  estate  In  ques- 
tion, which  consists  of  a  house  and  lot  in 
Charles  City,  on  December  10,  1908.  They 
went  Into  possession  of  the  property  at  once, 
and  have  since  occupied  the  same  as  a  home- 
stead. On  the  date  named  plaintiffs  were 
Indebted  to  the  defendant  Foster  -on  an  open 
and  running  merchandise  account  in  the  sum 
of  1138.50.  Thereafter  plaintiffs  continued 
to  make  purchases  of  goods  from  defendant, 
and  made  payments  from  time  to  time,  but 
without  agreement  or  direction  as  to  the  ap- 
plication thereof.  In  July,  1894,  the  amount 
of  payments  which  had  been  made  was  $142.- 
50.  Some  time  thereafter  the  account  was 
closed  by  plaintiffs  giving  their  note  for  the 
balance  unpaid,  and,  later  on.  Judgment  was 
obtained  on  such  note.  It  is  to  prevent  the 
real  estate  above  mentioned  from  being  sold 
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under  execution  to  satisfy  said  Judgment 
that  this  action  was  brought  And  It  is  the 
claim  of  plaintiffs  that  the  property  is  ex- 
empt to  them  as  a  homestead.  The  conten- 
tion of  appellants  Is  that  the  debt  upon  which 
the  Judgment  was  entered  antedated  the  ac- 
quisition of  the  homestead,  and  therefore 
the  claim  of  exemption  cannot  be  sustained. 
We  thinlt  the  decree  was  right,  and  should 
be  affirmed. 

There  having  been  no  agreement  or  direc- 
tion as  to  the  application  of  payments,  the 
law  will  make  application  thereof  so  as  to 
cancel  the  items  of  indebtedness  first  incur- 
red in  point  of  time.  The  result  of  this 
would  be  to  wipe  out  completely  the  indebted- 
ness which  In  point  of  fact  existed  when  the 
property  was  acquired,  and  the  note  uimn 
which  the  Judgment  was  entered  would  be 
held  to  represent  the  Items  of  indebtedness 
last  Incurred.  Pidcock  v.  Voorhies,  84  Iowa, 
705,  42  N.  W.  646,  49  N.  W.  1038. 

Affirmed. 


WISCONSIN  LUMBER  CO.  ▼.  GREENE  ft 
WESTERN  TELEPHONE  CO.  CITIZENS' 
NAT.  BANK  v.  SAME.  SECURITY  BANK 
▼.  SAME. 

(Snpreme  Court  of  Iowa.     Dec  13,  1904.) 

COBFORATIONB — STOCK  SUBSOBIPTIONS — CONDI- 
TIONS— AOBEEMENTB  FOB  DIVIDENDS — ^AOBEK- 
MENTS  FOB  BEPUBCHASE — VALIDITY  —  ULTBA. 
VIRES  ACTS— KSTOPPEI,  —  PBAOTICE  —  DEHUB- 
REBS— MOTIONS  TO  BTBIKIE— TKNDBB  —  BTTrFI- 
CIENCT— APPEAI.— EBBOBS    AVAILABUE. 

1.  Where  amended  answers  are  filed,  plain- 
tifTs  ricrht  to  move  to  strike  such  answers  is 
not  waived  because  he  filed  demarrers  to  the 
original  answers. 

2.  Demurrers  filed  to  oriKlnal  answers  may  be 
amended  after  the  filing  of  amended  answers. 

3.JVIisnaminK  demurrers  by  calling  them  "mo- 
tions to  strike    is  not  reversible  error^ 

4.  Where  the  execution  of  contracts  by  the 
president  and  secretary  of  a  corporation  in  its 
name  and  under  its  corporate  seal  is  not  denied, 
the  fact  that  they  were  so  executed  must  be 
deemed  conceded. 

6.  A  corporation  which,  in  return  for  snl>- 
scriptions  to  stock,  agreed  to  give  the  stock- 
holders certain  privileges,  conld  not,  while  re- 
taining the  stockholders'  money,  be  heard  to  say 
that  its  oflicers  had  no  autlioritj  to  mSke  the 
contracts  under  which  it  was  received. 

6.  Where  a  contract  is  under  the  seal  of  the 
corporation,  and  its  signature  and  that  of  its 
officers  is  undenied,  it  will  be  presumed  not  only 
that  the  contract  was  in  fact  exeeutefl,  hut  that 
its  officers  bad  power  to  make  it. 

7.  An  agreement  by  a<  corporation,  in  a  con- 
tract for  the  sale  of  its  stock,  that  the  stock- 
holders should  receive  certain  privileges  as  a 
dividend  on  each  share,  was  separable  from  a 
further  agreement  in  the  same  transaction  that, 
if  the  corporation  should  sell  ita  franchises,  it 
v^uld  repurchase  the  stock  from  the  stockhold- 
ers ;  and  the  latter  agreement  could  be  en- 
forced, if  valid,  regardless  of  the  validity  of  the 
former  agreement,  or  whether  it  was  lived  up 
to  or  not. 

8.  In  the  absence  of  diarter  restrictions,  a 
corporation  has  power  to  make  valid  contracts 
for  the  repurchase  of  its  own  stock. 

9.  A  corporation  may  guaranty  dividends  up- 
on its  stock. 


10.  In  the  absence  of  direct  averment,  no  ex- 
trinsic fact  can  l>e  presumed  in  order  to  defeat 
a  contract  valid  on  its  face. 

11.  When  a  corporation  has  received  the  bene- 
fits growing  out  of  a  contract,  it  will  be  en- 
forced agamst  it  unless  it  was  entered  into 
through  fraud,  or  there  are  persuasive  consider- 
ations of  public  policy  involved. 

12.  An  agreement  by  a  corporation  to  repur- 
chase stock  from  certain  stockholders  if  it 
should  sell  its  franchise  is  not  against  public 
policy,  where  there  is  no  fraud  or  secrecy,  and 
the  corporation  is  not  insolvent  and  it  is  not 
claimed  that  it  agreed  to  pay  more  for  the  stock 
than  it  is  worth ;  and  it  is  immaterial  that  all 
the  stockholders  are  not  given  the  same  rights. 

13.  In  order  that  stockholders  may,  in  equity, 
set  aside  ultra  vires  acts  done  by  a  corporation, 
which  the  corporation  itself  may  not  take  ad- 
vantage of,  it  must  he  shown  that  the  conduct 
of  the  officers  or  directors  worked  a  substantial 
injury. 

14.  Error  in  rendering  a  Judgment  because  of 
the  insufficiency  of  a  tender  is  not  available  on 
appeal  where  the  point  was  not  made  in  the 
lower  court 

15.  In  an  action  by  stockholders  to  recover 
back  the  amount  paid  for  their  stock,  where 
plaintifEs  made  a  written  tender,  which  they  re- 
newed in  their  petitions,  and  produced  the 
shares  of  stock  in  court,  and  filed  them  with 
the  clerk  on  the  trial,  but  defendants  refused  to 
receive  them,  the  tender  was  sufficient  to  en- 
title plaintiffs  to  a  Judgment,  although  the  first 
written  tender  was  not  kept  good,  as  required 
by  Code,  {  3061. 

Appeals  from  District  Court,  Oerro  Gordo 
County;  G.  H.  Kelly,  Judge. 

Actions  to  recover  the  par  value  of  certain 
shares  of  stock  in  the  defendant  company, 
pursuant  to  a  contract  whereby  the  defend- 
ant promised  and  agreed  that  in  the  event 
It  sold  any  of  its  connections,  franchises,  or 
business  in  the  state  of  Minnesota,  it  would 
repurchase  of.tiie  plaintifTs  and  pay  tbe  par 
value  of  any  shares  of  stock  in  tbe  company 
owned  and  held  by  them.  Tbe  three  actions 
are  based  on  Identical  contracts  and  arrange- 
ments, and  are  tbe  same,  except  as  to  par- 
;Ues  and  the  number  of  shares  held  by  them. 
Tbe  defendant  filed  answers  in  each  case,  to 
wbich  tbe  plaintiffs  separatoly  filed  motions 
to  strike  and  demurrers.  The  motions  were 
each  sustained,  and,  defendant  electing  to 
stand  upon  Its  answers.  Judgment  was  ren- 
dered against  It  In  each  case  as  prayed.  De- 
fendant appeals.    Affirmed. 

Cllggett,  Rule  ft  Keeler  and  3.  J.  Olarlc. 
for  appellant    A.  A.  Adams,  for  appellees. 

DEBMBR,  C.  J.  The  cases  were  not  tried 
together,  nor  were  they  submitted  In  this 
court  as  one,  but  as  the  questions  arising; 
are  common  to  each  case,  they  will  be  dis- 
posed of  In  one  opinion. 

Each  of  the  plaintiffs  purchased  and  paid 
for  certain  shares  of  stock  In  the  defendant 
telephone  company,  upon  the  express  agree-- 
ment  that  each  should  receive  for  every  share 
of  stock  one  stockholder's  pass,  good  over  all 
the  lines  and  free  exchanges  of  the  defend- 
ant, as  and  for  a  dividend  on  each  share. 
It  was  further  stipulated  that  In  the  erent 
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plaintiffs  ceased  using  tbese  passes,  or  as- 
signed or  transferred  any  of  their  stock,  the 
plaintiffs  or  their  assignees  should  there- 
upon and  thereafter  be  entitled  to  dividends 
on  their  stock,  the  same  as  any  other  share- 
holder. As  a  part  of  the  same  transaction, 
it  was  expressly  agreed  by  the  defendant 
company  that  in  the  event  it  sold,  assigned, 
or  transferred  any  of  its  connections,  fran- 
chises, or  business  in  the  state  of  Minnesota, 
It  would,  upon  demand,  repurchase  from 
plaintiffs,  at  the  par  value  thereof,  any  of  ^ 
the  shares  of  stock  then  held  by  them;  and 
plaintiffs,  on  tfielr  part,  agreed  to  accept  In 
payment  therefor  the  par  value  aforesaid. 
These  contracts  were  each  made  In  the  name 
of  the  defendant  company,  under  Its  cor- 
porate seal,  by  its  secretary  and  president 
It  Is  alleged  in  the  petitions  that 'the  de- 
fendant sold  its  Minnesota  lines,  connections, 
franchises,  and  business  to  one  Averill,  or 
to  the  United  Telephone  &  Telegraph  Com- 
pany; and  It  is  also  alleged  that  from  and 
after  Aognst  21,  1901,  the  transferee  of  this 
Minnesota  business  refused  to  recognize 
plaintiffs'  passes,  and  denies  them  the  right 
to  use  the  lines  and  free  exchange  connec- 
tions purchased  by  It  Plaintiffs  thereupon 
demanded  of  defendant  that  It  repurchase 
the  stock  as  agreed,  and  tendered  the  same 
to  It  Defendant  refused  to  repurchase,  and 
thereupon  these  actions  were  commenced  to 
recover  the  agreed  par  value,  with  Interest, 
according  (o  the  terms  of  the  contracts. 

The  answers,  which  are  Identical,  are  long, 
and  made  up  of  many  divisions  and  para- 
graphs. We  shall  not  set  them  out  In  ex- 
tenso,  but  content  ourselves  wtth  stating  the 
substance  thereof.  In  connection  with  the 
claims  now  made  by  the  defendant  regard- 
ing the  sufficiency  thereof. 

Aside  from  a  point  of  practice  which  we 
shall  hereafter  note,  defendant's  contention^ 
are  (1)  that  the  agreements  to  repurchase 
and  for  free  passes  were  unauthorized  \by 
the  defendant,  and  that  Its  officers  who  made 
the  agreements  had  no  authority  to  do  so; 
(2)  that  there  was  no  consideration  for  the 
agreements  to  repurchase;  and'  (3)  that  as 
there  were  a  number  of  other  persons  who 
held  stock  In  the  defendant  company,  who 
bad  no  right  to  free  passes,  and  no  such 
agreements  for  repurchase,  and  who  pur^ 
chased  their  stock  without  notice  or  knowl- 
edge of  the  agreements  with  plaintiffs,  and 
as  these  agreements  operated  to  dirain'sh 
the  value  of  the  earnings  and  the  assets  of 
the  company,  to  the  prejudice  of  those  other 
stockholders  and  the  creditors  of  the  com- 
pany, said  promise  of  free  passes  and  of  re- 
purchase were  an  undue  and  unjust  dis- 
crimination In  the  plaintiffs'  favor,  to  the 
prejudice  of  other  stockholders  and  the  gen- 
eral public,  and  therefore  void  as  against 
public  policy.  The  second  matter  of  defense 
was  withdrawn  by  the  defendant,  and  it 
elected  to  rely  upon  the  first  and  third. 
After  the  submission  of  the  demurrer,  plain- 


tiffs filed  amendments  to  their  petitions,  to 
meet  the  second  point  made  by  the  defend- 
ant, and  to  this  defendant  filed  a  general 
denial  as  a  part  of  its  answers.  Thereupon 
plaintiffs  filed  motions  to  strike  the  first 
and  third  divisions  of  the  answers,  because 
they  contained  irrelevant  and  immaterial 
matter,  did  not  state  any  defensive  or  Issu- 
able facts,  and  for  the  further  reason  that 
these  divisions  each  showed  completed  trans- 
actions of  which  the  defendant  had  had  the 
benefit,  and  that  it  was  now  estopped  from 
repudiating  the  same.  The  motions  to  strike 
were  sustained,  but  no  specific  rulings  seem 
to  have  been  made  upon  the  demurrers.  The 
practice  point  made  by  the  defendant  Is  that 
the  plaintiffs  waive  their  right  to  file  motions 
by  demurring  to  the  answers,  and  ^hat  a 
motion  to  strike  Is  an  Improper  method  of 
testing  the  sufficiency  of  matters  pleaded 
in  defense.  Conceding  the  correctness  of 
both  propositions — and  that  they  are  tech- 
nically correct  none  will  deny — still  this 
court  has  never  been  very  Insistent  upon 
technical  accuracy  In  the  use  of  names  given 
to  such  pleadings  as  are  here  involved. 
Chase  v.  Kaynor,  78  Iowa,  449,  43  N.  W.  269; 
Selffert  Co.  v.  Hartwell  (Iowa>.C3  N.  W.  333, 
58  Am.  St  Bep.  413;  Bhoadabeck  v.  Blair 
Co.,  62  Iowa,  368,  17  N.  W.  582^  A«  to  the 
alleged  waiver  by  the  filing  of  the  demur- 
rers, it  appears  tliat,  after  the  demurrers 
bad  been  submitted,  plaintiffs  filed  amend- 
ments to  their  petitions,  and  to  these  defend- 
ant filed  amendments  to  its  answers.  This 
being  true,  the  right  to  move  was  not  waived. 
But  even  If  It  were,  plaintiffs  bad  the  right 
to  amend  these  demurrers,  which  Is  practi- 
cally what  they  did  In  filing  what  they  de- 
nominated motions  to  strike.  No  motion  was 
filed  to  strike  these  motions,  and  no  objec- 
tion seems  to  have  been  taken  at  the  time 
to  the  manner  in  which  the  questions  were 
sought  to  be  raised.  '^The  motions  were 
treated  by  all  parties  as,  in  effect,  amend- 
ments to  the  demurrers,  in  so  far  as  they 
related  to  divisions  1  and  3  of  the^answer; 
and,  while  undoubtedly  misnamed,  this  will 
not  constitute  reversible  error.  J  See  authori- 
ties hitherto  cited. 

2.  The  first  divisions  of  the  answers  plead- 
ed want  of  authority  In  the  officers  of  the 
corporation  to  execute  the  contracts  referred 
to  and  relied  upon  In  the  petitions,  and  want 
of  power  or  legal-  authority  to  make  the 
same.  There  Is  no  denial  of  the  execution 
of  the  contracts  by  the  president  and  secre- 
tary In  the  name  of  the  corporation  and  un- 
der Its  corporate  seal,  and  this  must  be  tak- 
en as  a  conceded  fact,  but  it  is  claimed  that 
the  answers  raise  an  Issue  as  to  the  authori^ 
and  power  of  the  agents  and  of  the  corpora- 
tion to  make  such  contr;u-ts.  We  take  It  that 
the  pleader  Intended  to  raise  two  questions 
thereby:  First,  want  of  authority  in  fact; 
and,  second,  want  of  legal  power  In  law. 

As  to  the  first  proposition.  It  clearly  ap- 
pears, from  the  Implied  color  which  the  an- 
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swers  mnst  give  In  order  that  the  defense 
may  be  considered  at  all,  that  these  officers 
did  In  fact  make  the  contracts  as  aljgged  in 
the  petition,  under  the  seal  of  the  corpora- 
tion, and  that  the  defendant  coriraratlon  baa 
bad  and  enjoyed  the  beneflta  of  such  con- 
tracts. This  being  tme,  the  corporation  can- 
not accept  and  ratify  the  contracts  in  so  far 
as  they  were  beneficial  to  it,  and  repudiate 
them  In  so  far  as  they  imposed  any  liability 
on  its  part.  It  accepted  plaintiffs'  money  on 
the  strength  of  these  contracts,  and  cannot, 
while  retaining  the  same,  be  heard  to  say 
that  its  officers  had  no  authority  to  make 
the  contracts  under  which  It  was  received. 
This  is  hornbook  law,  and  we  need  only  cite 
in  its  support  Field  y.  Ass'n  (Iowa)  90  N.  W. 
717;  Moore  T.  M.  E.  Church,  Id.  492;  Melledge 
T.  Boston  Iron  Co.,  5  Cueb.  158,  51  Am.  Dec. 
59;  Phlla.  Co.  v.  Howard,  13  How.  307,  14  L. 
Ejd.  157.  The  contract  being  under  the  seal 
of  the  corporation,  and  the  slg;nature  of  the 
corporation  and  Its  officers  being  undenied. 
It  will,  of  course,  be  presumed  not  only  that 
the  contract  was  In  fact  executed,  but  that 
Its  officers  bad  power  to  make  It  Blackshire 
V.  Homestead  Co.,  39  Iowa,  C25.  This  point 
as  to  actual  authority  or  adoption  by  ratifica- 
tion assumes,  of  course,  that  the  contracts 
were  such  as  the  officers  might  have  been  au- 
thorized to  perform. 

The  next  proposition,  as  to  legal  power  or 
authority,  raises  incidentally  the  question  of 
ultra  Tires;  that  ia  to  say,  defendant  pleaded 
want  of  legal  authority  in  Its  officers  to  make 
the  contract  In  question.  As  pleaded  in  the 
answer,  this  is  largely  a  legal  conclusion  of 
the  pleader,  and  might  well  be  disregarded 
upon  this  ground;  but,  treating  the  point  as 
properly  raised,  we  have  this  state  of  facta: 
There  is  no  showing  as  to  the  charter  rights 
of  the  defendant;  that  is,  there  Is  nothing  ap- 
pearing therein  which  expressly  prohibits  the 
making  of  such  contracts  as  are  here  involv- 
ed. We  have  to  deal,  then,  with  its  implied 
powers.  The  contracts  made  between  the 
parties  provide  for  two  things:  First,  the 
payment  of  what  is  In  the  nature  of  guar- 
antied dividends;  and,  second,  the  repurchase 
of  the  stock  by  the  corporation  under  cee- 
tain  conditions.  With  the  first  we  now  have 
nothing  to  do,  as  plaintiils  are  not  asking 
for  dividends  or  their  equivalent,  nor  are 
they  In  any  manner  relying  upon  that  pro- 
vision of  tbe  contracts.  In  so  far  as  this 
record  shows,  they  bave  received  all  the  divi- 
dends to  which  they  are  entitled.  At  any 
rate,  they  are  not  asking  for  any  here.  They 
seek  in  these  actions  to  enforce  the  agree- 
ments as  to  the  repurchase  of  their  stock. 
This  agreement  Is  entirely  distinct  from  the 
afreement  to  pay  dividends.  In  this  connec- 
tion it  is  entirely  immaterial  whether  they 
received  any  of  the  promised  dividends  or 
not,  or  as  to  whether  or  not  that  part  of  the 
agreement  Is  of  any  v'alldity.  Tbe  contracts 
for  dividends  and  for  repurchase  of  the  stock 
are  divisible  In  so  far  as  tbe  point  now  un- 


der consideration  Is  ooncwned;  that  Is  to 
say,  want  of  legal  power  to  make  the  con- 
tracts to  repurchase  the  stock.  As  to  that 
point,  it  is  well  settled  In  this  Jurisdiction 
that,  In  the  absence  of  charter  restrictions,  a 
corporation  has  powers  to  make  valid  con- 
tracts for  the  repurchase  of  its  own  8to<:k. 
Iowa  Lumber  Co.  v.  Foster,  49  Iowa,  25,  31 
Am.  Rep.  140;  West  v.  AverlU  Grocery  Co., 
109  Iowa,  488,  80  N.  W.  555;  Rollins  v.  Sha- 
ver Co.,  80  Iowa.  390,  45  N.  W.  1037,  20  Am. 
St.  Rep.  427.  See,  also.  Bank  v.  Bruce,  17 
N.  Y.  510;  Commissioners  v.  Thayer,  94  U. 
S.  631,  24  L.  Ed.  133.  So  that,  in  so  far  as 
legal  power  and  authority  is  concerned,  the 
first  division  of  the  answers  tenders  no  de- 
fense. 

3.  The  second  division  of  the  answers, 
pleading  want  of  consideration,  was  with- 
drawn, and  to  it  we  give  no  further  attention. 

4.  In  the  third  division  the  point  Is  made 
not  only  that  the  officers  had  no  authority, 
but  that  the  entire  scheme  was  and  is  ultra 
vires,  contrary  to  public  policy,  and  void.  It 
is  claimed  that  the  agreement  to  repurchase 
the  stock  at  par,  and  to  pay  dividends  in 
passes,  constituted  a  frand  upon,  and  an  un- 
just discrimination  in  favor  of  these  plain- 
tiffs against,  the  other  stockholders,  and  that 
such  contracts  were  beyond  the  power  of  the 
corporation.  This  defense,  as  will  be  noticed, 
is  made  by  the  corporation  Itself,  which  has 
received  all  of  the  benefits  of  the  transaction 
on  its  part  Tbe  agreement  for  free  passes 
and  to  pay  dividends  Is  out  of  the  case,  save 
as  It  may  bear  on  the  question  of  fraud  In 
tbe  transaction,  for,  as  already  stated,  that 
part  of  the  contract  has,  so  far  as  this  case 
is  concerned,  been  fully  executed,  and  is  func- 
tus officio.  But  It  is  contended  that  the  agree- 
ment to  repurchase,  which  is  as  yet  execu- 
tory in  character,  cannot  be  enforced,  for 
that  If  it  be  recognized  and  sustained,  it  may 
and  will  diminish  the  earnings  and  assets  of 
the  company,  to  the  prejudice  of  oOier  stock- 
holders and  creditors.  This  is.  In  our  judg- 
ment the  only  debatable  question  In  the  case. 
Tbere  Is  no  claim  of  any  actual  fraud  In  the 
transaction,  and  no  suggestion  of  any  secrecy 
with  reference  to  the  agreement  Moreover, 
there  Is  no  statement  either  in  pleadings  or 
argument  that  the  stock  is  not  worth  what 
the  defendant  agreed  t»  repurchase  It  for. 
Reliance  Is  placed  solely  on  statements  to 
the  effect  that  the  other  stockholders  had  no 
such  privileges  or  agreements,  and  that  said 
agreements  to  repurchase  diminished  the  val- 
ue of  tbe  earnings  and  the  assets  of  tbe  com- 
pany, to  the  prejudice  of  other  stockholders 
and  creditors.  It  goes  without  saying  that 
the  enforcement  of  these  contracts  will  take 
the  amount  paid  for  the  repurchase  of  the 
stock  out  of  the  earnings  and  assets  of  the 
company.  But  this  is  true  In  every  case 
where  a  corporation  is  permitted  to  repur- 
chase its  own  stock.  However,  its  stockhold- 
ers' liability  Is  reduced  by  that  amount  and. 
in  the  absence  of  fraud  or  a  plea  of  Insolvency 
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on  tbe  part  of  tbe  coi-poratloii,  we  do  not  see 
how  either  the  .stockholders  or  creditors  are 
prejudiced,  unless  It  appears  that  the  corpo- 
ration agreed  to  pay  more  for  the  stock  than 
it  was  worth.  No  claim  of  this  kind  Is  made 
in  tbe  defendant's  answer,  save  by  way  of  a 
general  statement  of  a  legal  conclnslon  that 
the  earnings  and  assets  will  be  diminished, 
to  tlie  prejudice  of  defendant's  stockholders 
and  creditors.  No  facts  are  pleaded,  however, 
which  will  Justify  any  such  inference.  No 
uctual  fraud  or  secrecy  Is  pleaded,  but  It  1b 
argued  that  such  a  transaction  Is  contrary 
to  public  policy.  Tbe  cases  differ  In  many 
I'espects  from  most  of  those  cited  by  counsel 
for  tbe  defendant  company.  In  most  of 
them  the  subscriber  for  stock  was  endeavor- 
ing to  escape  liability  on  his  contract  by 
reason  of  a  contract  or  an  understanding 
that  be  was  not  to  be  liable  thereon,  or  that 
his  liability  was  contingent  or  for  only  a  part 
of  tbe  amount  of  the  subscription  price.  Tbia 
case  involves  no  such  question.  Here  tbe 
defendant  corporation  is  endeavoring  to  es- 
cape liability  on  a  contract  for  repurchase, 
of  which  it  bad  tbe  full  benefit,  because  of 
some  actual  or  implied  fraud,  or  because  the 
contract  Is  void  as  being  against  public  pol- 
icy. We  fail  to  see  that  any  question  of  pub- 
lic policy  is  involved.  A  corporation  may 
guaranty  dividends  upon  its  stock  if  it  is  so 
minded.  To  bold  otherwise  would  be  to  set 
aside  many  contracts  of  tbe  kind,  wblcb  no 
one  heretofore  has  thought  of  questioning. 
The  free  use  of  Its  lines  was  given  as  and 
for  dividends,  and  tbe  plaintlfCs  bad  tbe  right 
Ekt  any  time  to  renounce  that  part  of  tbe 
agreement  and  to  accept  regular  dividends, 
[t  is  not  contrary  to  public  policy  for  a  cot- 
soration  to  repurchase  its  own  stock.  This 
l:as  many  times  been  held,  not  only  by  this 
;ourt,  but  in  other  Jurisdictions  as  well. 
'yt  course,  fraud  will  defeat  any  contract; 
)iit  no  actual  fraud  is  pleaded,  nor  Is  there 
my  attempt  to  plead  facts  from  which  fraud 
nigbt  be  inferred.  At  best,  there  is  a  mere 
suggestion  or  inference  of  fraud,  but  no  suf- 
icient  facts  are  pleaded  from  which  such  in- 
'erence  may  legitimately  be  drawn.  There 
s,  as  we  have  said,  no  showing  that  the  cor- 
)oration  is  Insolvent,  and  no  attempt  to  plead 
•r  show  that  the  stock  is  not  worth  what  de- 
endant  agreed  to  give .  for  it.  True,  other 
tockliolders  were  not  given  tbe  rights  ac- 
orded  to  these  plaintiffs,  but  this  in  Itself 

9  no  reason  for  not  enforcing  tbe  contracts 
gainst  the  corporation  itself,  for  there  is 

10  sliowlng  of  any  prejudice  to  other  stock- 
lolders.  It  may  be  that  their  stock  is  worth 
a  ore  than  par.  As  to  this,  we  are  not  ad- 
Ised.  But  In  tbe  absence  of  direct  aver- 
lent,  we  cannot  presume  anything  In  de- 
sndant's  favor  In  order  to  defeat  tbese  coa- 
racts,  that  it  may  escape  from  what  appeat 
n  tbeir  face  to  be  valid  obligations.  Having 
»celved  tbe  benefits  of  tbese  contracts,  II 
oes  not  He  In  defendant's  mouth  to  plead 
le    Invalidity  thereof  because  ultra  vires. 


Field  V.  Ass'n,  supra.  See,  also,  Fremont 
Co.  V.  Tbomsen  (Neb.)  91  N.  W.  378;  Watts 
V.  Ass'n,  111  Iowa,  90,  82  N.  W.  441.  Tbe 
defendant  is  not  a  mutual  company;  it  is 
purely  a  stock  concern;  and  we  know  of  no 
reason  of  public  policy  or  of  sound  morals 
which  inhibits  it  from  making  such  contracts 
as  are  here  sought  to  be  enforced,  in  tbe 
absence  of  some  showing  of  fraud  or  mala 
fides.  The  public  has  no  interest  in  such 
matters.  Perhaps  a  case  might  be  made 
where  other  stockholders  or  creditors  could 
intervene,  or  in  which  creditors  could  en- 
force some  liability  against  the  plaintiffs,  or 
object  to  the  enforcement  of  tbe  contracts, 
but  no  such  questions  are  presented  by  this 
record.  Plaintiffs  paid  full  value  for  their 
stock  when  they  xwrchased  it,  and  were  in- 
duced to  purchase  through  the  promises  and 
agreements  of  tbe  defendant,  its  officers  and 
agents.  To  now  allow  the  defendant  to  re- 
pudiate Its  agreements  would  be  offering 
a  premium  upon  wrongdoing.  The  plea  of 
ultra  vires  is  not  looked  upon  with  favor, 
and,  when  a  corporation  has  received  tbe 
benefits  growing  out  of  a  contract,  such  con- 
tract will  be  enforced  against  It,  unless  it  be 
entered  into  through  fraud,  or  there  be  per- 
snaslve  considerations  of  public  iwlicy  in- 
volved. Neither  of  tbese  appears  in  the  de- 
fendant's answer.  As  fully  sustaining  our 
conclusions  on  this  point,  see  Field  v.  Ass'n, 
supra;  Wright  v.  Pipe  Line  Co.,  101  Pa. 
204,  47  Am.  Rep.  701;  Chester  Co.  v.  Dewey, 
16  Mass.  04,  8  Am.  Dec.  128;  Manchester  R. 
Co.  V.  R.  R.  (N.  H.)  20  Atl.  383,  9  L.  R.  A. 
689,  49  Am.  St  Rep.  582;  Nat  Bank  v.  Mat- 
tbewB,  98  U.  S.  621,  25  L.  Ed.  188.  In  or- 
der to  recover  In  this  case,  plaintiffs  are  not 
required  to  rely  upon  an  illegal  contract 
The  agreement  to  repurchase  tbe  stock  was 
neither  ultra  vires,  illegal,  nor  immoral. 
There  was  no  actual  fraud,  and  no  facts 
are  stated  from  which  fraud  may  legitimate- 
ly be  inferred.  Stockholders  may,  in  equity, 
sometimes  set  aside  ultra  vires  acts  done  by 
a  corporation,  which  the  corporation  itself 
may  not  take  advantage  of.  R.  R.  Co.  v. 
Ellerman,  106  U.  S.  166>  26  L.  Ed.  1015;  4 
Tfaompson  on  Corp.  {  4483  et  seq.  But  in 
such  cases  it  must  be  shown  that  tbe  con- 
duct of  tbe  officers  or  directors  works  a  tmb- 
stantiai  injury.  However,  speculation  on 
this  point  is  unnecessary,  for  tbe  questions 
are  not  here  at  Issue.  We  reach  the  conclu- 
sion that  tbe  third  division  of  tbe  answer 
presents  no  defense. 

5.  Lastly,  it  is  argued  that  tbe  court  erred 
In  rendering  Judgments  against  tbe  defend- 
ant for  tbe  reason  that  tbe  plaintiffs  did 
not  tender  and  bring  their  shares  of  stock 
into  court  at  the  time  the  Judgments  were 
rendered.  This  point  does  not  seem  to  have 
been  made  in  the  lower  court,  and,  of  course, 
cannot  be  taken  advantage  of  here.  But  we 
find  that  plaintiffs  did  make  a  written  ten- 
der; that  they,  in  their  petitions,  renewed 
tbese  tenders,  but  that  defendant  refused  to 


Digitized  by  VjOOQIC 


746 


101  NORTHWESTERN  REPORTER. 


(loTva 


receive  the  stock  back;  and  that  on  the  trial 
plaintiffs  produced  the  shares  of  stock  th 
court,  and  filed  them  with  the  clerk.  These 
facts  are  snfBdent  to  Justify  the  Judgment, 
although  the  first  written  tender  was  not 
kept  good  as  required  by  statute  (Code,  | 
3061).    Williams  v.  Trlplett,  3  Iowa,  518. 

There  Is  no  prejudicial  error  In  the  rec- 
ords, and  the  Judgments  are  each  and  all 
affirmed. 


HYDINGER  y.  CHICAGO,  B.  &  Q.  RT.  CO. 

(Supreme  Conrt  of  Iowa.     Dec  17,  1904.) 

NBW     TBIAI/— MISCONDUCT    OF    JUBT— INSTEOO- 
TION. 

1.  Proof  that  some  of  the  jurors  stated  their 
personal  knowledge  of  the  facts  in  the  jury 
room  with  reference  to  the  issues  in  the  case, 
and  that  outsiders  talked  and  argued  the  case 
in  the  presence  of  the  jurors,^  or  some  of  them, 
in  such  manner  as  to  prejudice  plaintifC's  case, 
is  sufficient  to  warrant  the  court  in  granting  a 
new  trial. 

2l  In  an  action  against  a  railroad  for  dam- 
ages for  obstructing  a  stream  so  as  to  cause 
plaintiff's  agricultural  land  to  be  overflowed  by 
the  construction  of  a  bridge  over  a  stream  ad- 
jacent to  the  land,  where  no  issue  was  tendered 
by  defendant  that  certain  piling  was  necessary 
for  the  protection  of  the  bridge  piers,  but  the 
court  instructed  the  jury  on  the  theory  that  it 
was  an  issue,  the  error  was  ground  for  a  new 
trial. 

Appeal  from  District  Court,  Fremont 
(bounty;   A.  B.  Thornell,  Judge. 

This  Is  an  appeal  from  an  order  sustain- 
ing plaintiff's  motion  for  a  new  trial  In  an 
action  wherein  he  sought  to  recover  dam- 
ages from  defendant  for  flooding  his  (plain- 
tiff's) land.  The  case  was  tried  to  a  Jury, 
resulting  In  a  verdict  for  the  defendant 
From  the  order  sustaining  the  motion  for  a 
new  trial,  defendant  appeals.    Affirmed. 

H.  J.  Nelson,  George  E.  Draper,  and  T.  S. 
Stevens,  for  appellant.  W.  E.  Mitchell  and 
R.  O.  Campbell,  for  appellee. 

DEBMER,  0.  J.  Plaintiff  claims  that  the 
defendant  obstructed  the  flow  of  the  Nishna- 
botna  river  In  such  a  way  as  to  overflow 
his  land,  which  la  agricultural  In  character, 
destroying  his  crops  growing  thereon,  and 
otherwise  Injuring  him.  Defendant  pleaded 
that  the  flooding  of  plaintiff's  land  was  due 
to  an  unprecedented  flood,  which  it  could  not 
have  anticipated  or  guarded  against  It  also 
pleaded  a  prescriptive  right  to  use  its  road- 
bed and  the  bridge  maintained  over  the 
stream  In  the  manner  In  which  it  used  and 
constructed  them.  Further,  It  alleged  that 
the  structures  bollt  by  it  were  permanent  In 
character,  erected  more  than  80  years  ago, 
and  that  plalntlfTs  action.  If  any  he  has,  la 
barred  by  the  statute  of  limitations.  It 
also  .pleaded  authority  from  the  state  of 
Missouri,  In  which  state  the  bridge  and 
structure  of  which  plaintiff  complains  are 
located,  to  construct  and  maintain  the  same 

T  1.  See  New  Trial,  voL  J7,  Cent  Dig.  J  102. 


In  the  manner  it  did.  The  statute  of  limita- 
tions of  the  state  of  Missouri  was  also  plead- 
ed as  a  complete  defense  to  plalntUTs  ac- 
tion. On  these  issues,  as  well  as  a  general 
denial  filed  by  defendant,  the  case  was  tried, 
resulting  in  a  verdict  for  the  defendant 

Plaintiff  flled  a  motion  for  a  new  trial, 
which  was  bottomed  on  at  least  12  grounds. 
This  motion  was  sustained,  but  the  order 
granting  it  was  general  In  character,  so 
that  we  have  no  means  for  knowing  upon 
what  specific  ground  or  grounds  the  ruling 
was  made.  In  such  cases  an  aK>ellant 
must  show,  In  order  to  obtain  a  reversal, 
that  none  of  the  grounds  were  good.  More- 
over, he  must  also  make  It  appear  that  the 
trial  court  abused  its  discretion  in  setting 
aside  the  verdict  of  the  jury  and  granting  a 
new  trial.  Naturally,  we  are  much  more  re- 
luctant to  Interfere  when  the  trial  conrt 
grants  a  new  trial  than  where  It  denies, 
for  the  obvious  reason  that  the  order  Is 
followed  by  a  retrial  In  the  one  case,  and 
not  In  the  other.  Again,  the  trial  court  Is  In 
a  much  better  position  than  we  are  to  ascer- 
tain the  real  facts,  both  direct  and  Inciden- 
tal to  the  main  action,  and  has  a  much  larger 
discretion  with  Jury  verdicts  than  an  ap- 
pellate tribunal.  It  may  set  aside  a  verdict 
as  contrary  to  the  evidence,  If  It  Is  so  ad- 
vised, whereas  we,  as  a  rule,  do  not  Inter- 
fere if  there  be  a  substantial  conflict  there- 
in. The  finding  of  the  trial  court  who  beard 
the  testimony  and  saw  the  vrltnesses.  Is 
thrown  into  the  scale,  and  made  to  do  duty 
In  support  of  the  ruling. 

The  principal  points  now  relied  npon  In 
support  of  the  court's  ruling  are  (1)  that  there 
was  error  In  instructing  the  Jury  as  to  an 
issue  not  tendered  by  the  pleadings;  (2)  that 
If  such  Issue  bad  been  tendered,  the  court 
erred  In  Its  Instructions  as  to  the  law;  (3) 
that  the  Jury  was  guilty  of  misconduct  in 
that  some  of  their  number  stated  In  the 
Jury  room  facts  of  their  own  knowledge 
with  reference  to  the  Issues  In  the  case; 
and  (4)  that  the  plaintiff  did  not  have  a  fair 
and  impartial  trial.  As  to  the  alleged  mis- 
conduct of  Jurors,  testimony  was  taken  by 
the  trial  court,  which.  If  believed  by  the 
Judge — as  It  evidently  was,  or  might  have 
been — was  sufficient  In  Itself  to  Justify  the 
setting  aside  of  the  verdict.  Not  only  did 
some  of  the  Jurors  give  their  personal  knowl- 
edge In  the  Jury  room,  but  outsiders  talked 
and  argued  the  case  in  the  presence  of  the 
Jurors,  or  some  of  them,  in  such  a  mannpr 
as  to  prejudice'  plaintiff's  case.  The  dam- 
age. If  done  by  the  defendant  was  due  to 
some  piles  left  in  the  river  by  It  and  to 
the  throwing  of  stone  Into  the  bed  of  the 
stream  about  the  piers  of  the  railway  bridge 
crossing  the  stream.  From  the  statement  of 
the  issues  tendered  by  the  defendant  it  will 
be  observed  that  no  claim  was  made  by  It 
that  these  piling  or  the  throwing  of  the  stone 
Into  the  river  were  necessary  for  the  pro- 
tection of  the  bridge  piers;   nevertheless  the 
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court  Instrncted  ob  the  theory  tbat  this  is- 
sue was  in  the  case.  In  so  doing  there  was 
error,  which  would  Justify  the  sustaining  of 
the  motion.  On  either  or  both  of  the  grounds 
above  suggested,  the  trial  court  might  very 
well  have  sustained  the  motion.  As  the 
case  is  to  be  retried,  we  refrain  from  ex"- 
pi-esslng  an  opinion  as  to  the  other  matters 
argued. 

The  order  sustaining  the  motloa  for  a  nuw 
trial  is  affirmed. 


In  re  COOK'S  BSTATB. 
(Supreme  Court  of  Iowa.     Dec:  18,  1904.) 

WBORGFITL     DEATH  —  DAUAOE8  —  OWNESSHIF— 
WLLL— STATUTE— <!0NBTEUCri0K. 

1.  Under  Code,  {  3313,  providing  that,  when 
a  wrongful  act  produces  death,  damages  recov- 
ered therefor  shall  be  disposed  of  as  personal 
proper^  belonging  to  the  estate  of  the  deceased, 
the  widow  of  a  testator,  whose  death  was  in- 
stantaneous and  caused  by  the  wrongful  act  of 
another,  is  entitled  to  receive,  as  sole  bene- 
ficiary of  testator's  will,  moneys  collected  by  her 
as  executrix  as  damages  for  testator's  wrong- 
ful death,  to  the  exclusion  of  testator's  children. 

Appeal  from  District  Court,  Harrison  Coun- 
ty;  N.  W.  Macey,  Judge. 

The  opinion  states  the  case.    Reversed. 

J.  S.  Dewell,  for  appellant  L.  W.  Fallon 
and  Rodifer  &  Arthur,  for  appellees. 

WBAVBR,  J.  Laden  S.  Cook,  a  resident 
of  Harrison  county,  Iowa,  died  May  29,  1898, 
leaving  a  will  making  his  wife,  Jennie  M. 
Cook,  the  sole  beneficiary  of  his  estate,  and 
appointing  her  executrix,  without  bond.  She 
qualified  under  this  appointment,  and  there- 
after presented  in  the  district  court  a  report 
of  her  trust;  showing  tbat  the  testator  met 
his  death  by  accident  while  In  the  employ  of 
a  railroad  company,  and  that  by  settlement 
of  a  claim  for  damages  on  account  of  said 
death,  which  was  alleged  to  have  been  caus- 
ed by  the  company's  negligence,  she  received 
for  the  benefit  of  the  estate  the  sum  of  $3,- 
20O.  This  report  and  settlement,  and  the 
money  so  collected  as  damages  for  the  tes- 
tator's death,  constitute  the  entire  estate  and 
the  only  property  or  money  received  by  the 
said  Jennie  M.  Cook  as  executrix.  Later  she 
made  her  final  report,  in  which  she  claimed 
and  asked  to  be  allowed  the  entire  fund  in 
her  hands,  as  legatee  under  the  will.  The 
two  children  and  heirs  at  law  of  the  testator 
appeared  by  guardian  and  objected  to  the 
allowance  of  this  claim.  The  objection  was 
based  upon  the  theory  that  money  collected 
as  damages  for  the  testator's  death  did  not 
pass  by  the  will,  but  was  to  be  considered  as 
intestate  property,  and  distributed  as  such. 
This  iwsitlon  was  sustained  by  the  trial 
court,  and  a  distribution  ordered,  one-third 
each  to  the  widow  and  children.  The  exec- 
ntrlz  appeals. 

The  appeal  involves  the  construction  to 
be  placed  upon  that  part  of  Code,  (  3313, 


which  reads  as  follows:  "When  a  vsrrongful 
act  produces  death,  damages  recovered  there- 
for shall  be  disposed  of  as  personal  prop- 
erty belonging  to  the  estate  of  the  deceased; 
but  if  the  deceased  leave  a  wife,  child  or 
parent  it  shall  not  be  liable  for  the  payment 
of  debts."  The  argument  in  behalf  of  the 
appellees,  if  we  do  not  misapprehend  coun- 
sel, is  grounded  on  the  thought  that  where  a 
wrongful  act  produces  Instantaneous  death 
no  right  of  action  against  the  wrongdoer 
Tests  in  the  deceased,  and  therefore  none 
can  survive  to  his  administrator  or  executor. 
In  other  words,  it  is  said  that  nothing  which 
was  not  property  or  a  property  right  in  the 
testator  at  the  time  of  his  death  can  pass  tb 
the  widow  by  his  will.  It  may  be  conceded, 
as  claimed,  tbat  the  right  to  recover  such 
damages  at  all  is  a  new  right  created  by 
statute,  and  it  was  entirely  competent  for 
the  Legislature  to  provide  for  whose  benefit 
the  damages  collected  shall  be  applied,  and 
how  they  shall  be  distributed.  If,  for  in- 
stance, it  bad  been  provided  that  damages  on 
account  of  death  should  go  to  the  parents  or 
to  the  surviving  widow  and  children,  then. 
of  course,  the  deceased  could  not  by  his  will 
divert  this  benefit  from  the  beneficiaries  thus 
Indicated.  In  most  of  the  states  where  a 
recovery  of  this  kind  is  permitted,  the  statute 
does  in  fact  name  the  persons  who  by  reason 
of  their  family  relation  to  or  their  depend- 
ence upon  the  deceased  shall  recover  the 
moneys  thus  obtained.  The  principal  deci- 
sions cited  by  appellee  have  been  rendered 
under  such  statutes,  and  do  not,  tlierefore, 
furnish  us  any  controlling  precedent  Our 
own  statute,  as  we  have  seen,  requires  the 
money  to  be  "disposed  of  as  personal  prop- 
erty belonging  to  the  estate";  and.  when  we 
have  determined  how  the  personal  property 
belonging  to  the  estate  of  Lucien  S.  Cook  is 
to  be  disposed  of,  we  have  at  hand  the  rule 
by  which  this  case  is  to  be  settled.  The  de- 
ceased left  a  will,  which,  in  broad  and  sweep- 
ing terms,  after  providing  for  the  payment 
of  his  debts,  gives  "all  the  rest,  residue  and 
remainder"  of  the  estate  "real,  i)ersonal  and 
mixed,"  to  his  wife,  Jennie  M.  Cook.  That 
will  has  been  duly  admitted  to  probate,  and 
the  testator's  personal  estate,  whether  little 
or  much,  is  thereby  conclusively  disposed  of. 
There  is  no  room  for  any  suggestion  that 
this  bequest  is  not  sufficient  to  carry  to  the 
widow  all  the  testator's  after-acquired  prop- 
erty. Having  ascertained  the  widow  to  be 
the  beneficiary  of  the  entire  personal  estate, 
due  regard  to  the  plain  letter  of  the  law  re- 
quires us  to  hold  that  she,  and  she  alone,  is 
entitled  to  receive  the  moneys  collected  from 
the  railroad  company.  To  reach  this  result 
we  think  it  unnecessary  for  us  to  decide 
whether,  in  the  absence  of  tliis  statute,  dam- 
ages on  account  of  an  Instantaneous  killing 
are,  in  a  technical  sense,  a  part  of  the  estate 
of  the  deceased.  We  may  say,  however,  it 
is  certain  that  this  court  has  in  numerous 
instances  proceeded  upon  the  theory  that  a 
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man's  life,  health,  and  future  prospects  are 
things  haying  a  pecuniary  value  to  him,  and 
that  death  by  the  wrongful  act  of  another  oc- 
casions a  pecuniary  loss  to  his  estate,  for 
which  an  action  will  He  In  t&ror  of  his  ad- 
ministrator. Wheelan  y.  R.  R.,  SB  Iowa,  178, 
52  N.  W.  119;  Sherman  t.  Western  Stage 
Company,  24  Iowa,  515;  Benton  r.  R.  R., 
55  Iowa,  496,  8  N.  W.  330;  Rose  t.  R.  R.,  38 
Iowa,  246;  Donaldson  v.  R.  R.,  18  Iowa,  280, 
87  Am.  Dec.  391;  Berry  ▼.  R.  R.,  40  Iowa, 
504.  As  a  part  of  the  estate  of  the  deceased, 
moneys  thus  derived  would  unquestionably 
be  subject  to  the  payment  of  debts  and  char- 
ges, but  for  the  exemption  which  the  statute 
provides.  Indeed,  if  we  were  to  hold  that 
such  damages  were  no  part  of  the  estate  of 
a  person  whose  death  results  from  the 
wrongful  act  of  another,  we  should  render 
Illogical  and  meaningless  practically  all  of 
the  decisions  of  this  court  In  which  such  dam- 
ages have  been  considered.  If  no  settlement 
had  been  made,  an  action  to  recover  the 
damages  would,  according  to  all  precedents. 
He  in  favor  of  the  administrator  or  executor; 
but.  If  the  appellees'  contention  be  correct, 
it  would  seem  that  this  will  must  be  aban' 
doned,  and  the  right  of  action  held  to  be  in 
the  widow  and  children.  The  distinction 
which  counsel  emphasizes  between  cases  of 
Instantaneous  death  and  cases  where  death 
follows  at  some  Interval  after  the  Injury  is 
not  recognized  by  the  statute,  and  it  would 
savor  too  much  of  judicial  legislation  for  us 
to  Ingraft  it  upon  the  law  of  the  state.  But 
even  were  we  to  grant  the  correctness  of  a^ 
pellees'  contention  that  such  damages  are  no 
part  of  the  estate.  In  the  strict  sense  of  the 
word,  as  used  at  common  law,  it  is  never- 
theless true  that  the  Legislature,  in  the  exer- 
cise of  the  power  to  which  we  have  already 
referred,  could  properly  provide  for  the  dis- 
tribution in  the  same  manner  and  proportion 
which  would  have  been  observed,  had  they 
accrued  directly  to  the  deceased  In  his  life- 
time. And  this,  we  think,  is  the  manifest 
purpose  and  intent  of  Code,  i  8313,  already 
quoted. 

It  results  from  this  conclusion  that  the 
decision  of  the  district  court  must  be^  and  it 
is,  reversed. 


BOYLE  V.  BOYLE  et  aL 
(Supreme  Court  of  Iowa.     Dec.  17,  1904.) 

AOmNISTBATOBS— DIBCHABGK— ROnOB— STAT- 

UTK— INFANTS. 

1.  Code,  II  3349,  providing  that  claims  against 
an  estate  shall  be  filed  within  12  months  after 
the  first  publication  of  the  notice  of  the  admin- 
istrator's appointment,  and  containing  no  excep- 
tion in  favor  of  a  creditor  laboring  under  a  dis- 
ability, applies  to  infants  so  that  notice  of  an 
administrator's  application  for  discharge  to  a 
creditor  whose  claim  had  not  been  filed  is  not 
required,  thoueh  such  creditor  was  at  the  time 
under  the  disability  of  infancy. 

Appeal  from  District  Court,  Qreene  Coun- 
ty;   Z.  A.  Church,  Judge. 


Application  to  have  order  discharging  the 
administratrix  of  John  Boyle,  deceased,  set 
aside,  and  a  claim  for  services  alleged  to 
have  been  rendered  by  Charles  A.  Boyle  al- 
lowed as  a  claim  against  the  estate,  A  de- 
murrer to  the  petition  was  sustained,  and,  as 
the  plaintiff  elected  to  stand  on  the  ruling, 
judgment  of  dismissal  was  entered.  The 
plaintiff  appeals.    Affirmed. 

Wilson  &  Albert,  for  appellant  Howard 
&  Howard,  for  appellees. 

LADD,  J.    John  Boyle  died  May  16,  19Q2. 

and  Catherine,  his  widow,  was  appointed  ad- 
ministratrix of  his  estate  three  days  later. 
Notice  of  her  appointment  was  first  publish- 
ed on  the  22d  of  the  same  month.  No  claim 
having  been  presented  or  filed,  she  was  dis- 
charged on  the  10th  day  of  June,  1903 ;  tbose 
interested  having  consented  thereto.  On  the 
4th  day  of  August  following,  the  plaintiff, 
Charles  A.  Boyle,  by  his  next  friend,  filed  bis 
petition,  alleging  the  foregoing  facts,  and  as- 
serting his  minority  and  the  want  of  notice 
as  peculiar  circumstances  entitling  him  to 
equitable  relief  from  the  bar  otherwise  in- 
terposed by  section  8349  of  the  Code,  requir- 
ing claims  against  an  estate  to  be  filed  within 
12  months  after  the  first  publication  of  the 
notice  of  the  administrator's  appointment 
No  exception  is  made  In  favor  of  a  creditor 
laboring  under  disability,  and,  in  the  absence 
thereof,  courts  generally  hold  that  none  ex- 
ists. .Morgan  v.  ilnmlet  113  U.  S.  449,  5  Sup. 
Ct  583,  28  L.  Ed.  1043;  Baker  v.  Bean.  74 
Me.  17;  Foster  v.  Maxey's  Bx'rs,  6  Yerg. 
224;  Smith  V.  Smlthson,  48  Ark.  261,  8  S.  W. 
49;  Cone  v.  Dunham,  58  Conn.  145,  20  Atl. 
811,  8  L.  R.  A.  647 ;  Cochran  t.  Young,  104 
Pa.  833 ;  8  Am.  &  Eng.  of  Law  (2d  Ed.)  1079. 
As  was  observed  by  Mr.  Justice  Miller  in 
Vance  v.  Vance,  108  U.  S.  514,  2  Sup.  Ct  854, 
27  L.  Ed.  808:  "The  exemptions  from  the 
operation  of  the  statutes  of  limitation  usual- 
ly accorded  Infants  and  married  wom«i  do 
not  rest  upon  any  general  doctrine  of  the 
law  that  they  cannot  be  subject  to  their  ac- 
tion, but  In  every  Instance  upon  the  express 
language  in  tbose  statutes  giving  them  time 
after  their  majority."  To  hold  that  the  fact 
of  minority  Is  a  peculiar  circumstance,  sncb 
as  contemplated,  would  be  equivalent  to  in- 
grafting an  exception  on  the  statute,  extend- 
ing the  time  within  which  creditors  who  are 
minors  may  file  claims  during  their  minority, 
and  thereby  defeat  the  manifest  intention  of 
the  Legislature  in  enacting  the  statute,  which 
was  to  secure  the  speedy  settlement  of  es- 
tates, and  the  repose  of  titles  derived  from 
the  dead.  The  excuse  now  urged  a  few 
months  after  the  expiration  of  the  statutory 
period  would  be  equallj'  available  for  anotlier 
at  any  time  before  attaining  majority,  and 
estates,  instead  of  being  promptly  settled, 
would  be  open  to  attack  for  nearly  21  years. 
This  was  doubtless  the  reason  which  led  to 
the  omission  of  any  exception  In  favor  of 
creditors  laboring  under  disability,  and   we 
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have  no  notion  of  midertaklng  to  defeat  the 
legislative  ptirpoae  by  reading  this  exception, 
under  the  guise  of  a  peculiar  circumstance 
entitling  to  equitable  relief,  Into  the  statute. 
Notice  of  the  admlnlatrator'B  application  for 
dl.scbarge  to  a  creditor  whose  claim  bad  not 
been  filed  was  not  required.  Potter  t.  Brent- 
llnger.  117  Iowa.  536,  91  N.  W.  800. 
Affirmed. 


LIQUID  CABBONIO  ACID  MFG.  00.  et  aL 
T.  PHCBNIX  INS.  CO.  OP  LONDON. 

(Supreme  Coort  of  Iowa.    Dec.  17,  1904.) 

riBK  INSUBANOK— POLIOT— CHANOI  OV  TIILB— 
CHATTEI,  UOBTOAGK— INnOBSKiainV-WAIVXB 
— POWBB  OF  AOBNT— STATTITE. 

1.  Under  Code,  I  1750,  providing  that  any  of- 
ficer, agent,  or  other  representative  of  an  insur- 
ance company  who  may  solicit  insurance,  or 
transact  the  business  generally  of  such  com- 
panies, shall  be  held  to  be  the  agent  of  such 
com^ny,  with  anthority  to  transact  all  business 
within  Uie  scope  of  his  employment,  anything  in 
the  application,  policy,  by-laws,  or  articles  of 
incorporation  of  such  company  to  the  contrai? 
notwithstanding,  a  local  soliciting  agent^ 
knowledge  of  a  change  of  title  and  the  existence 
of  a  chattel  mortgage  on  the  insured  property, 
and  his  statement  to  the  insured  that  tLe  policy 
was  all  right  without  an  indorsement,  is  a  waiv- 
er of  an  indorsement  required  by  the  policy, 
though  the  policy  provides  that  no  agent,  except 
the  insurer  s  manager,  outside  the  state,  shall 
have  power  to  waive  the  provisions  of  the  policy. 

Appeal  from  District  Court,  MahaBka 
County;   John  T.  Scott,  Judge. 

Suit  at  law  upon  a  contract  of  fire  inaar- 
ance  issued  to  the  plalntttTs'  assignor.  There 
was  a  trial  to  a  jury,  and  a  directed  verdict 
for  the  defendant,  from  which  the  plaintiffs 
appeal.    Reversed. 

H.  H.  Sheriff,  Carr,  Hewitt,  Parker  & 
Wright,  and  J.  F.  &  W.  R.  Lacey,  for  appel-, 
lants.  Edmund  H.  McVey  and  Oleason  & 
Preston,  for  appellee. 


SHERWIN,  J.  The  policy  in  suit  was 
iRsned  by  the  defendant,  through  Its  local 
.agent  at  Oskaloosa,  Cbas.  E.  Brown,  to  the 
Oskaloosa  Olgnr  Company,  In  January,  1901; 
A.  J.  St  Clair  being  at  the  time  the  man- 
ager of  the  cigar  company.  On  the  18th 
day  of  June,  1901,  the  policy  was  assigned 
to  St.  Clair,  with  the  consent  of  the  defend- 
ant, through  the  agent,  Brown.  The  busi- 
ness had  at  that  time  been  changed  inti)  a 
I>ottling  works,  and  an  Indorsement  was  at- 
tached to  the  policy  covering  the  bottling 
mfichlnery  and  some  household  goods.  On 
the  7th  day  of  August,  1901,  a  chattel  mort- 
eng'e  was  given  by  St.  Clair  to  W.  R.  Lacey, 
covering  the  property  insured  by  the  policy. 
A  large  part  of  the  bottling  machinery  was 
bought  of  the  plaintiff  manufacturing  com- 
pany some  time  in  April  or  May,  1901,  un- 
der a  conditional  contract  whereby  the  com- 
pany retained  a  lien  upon  the  property  for 
the  ptirchase  price.    This  contract  was  not 


recorded,  however,  onto  the  27th  of  August, 
1901. 

The  policy  contained  a  stipulation  that  it 
should  be  absolutely  void,  tmless  otherwise 
provided  by  agreement  indorsed  thereon  or 
added  thereto,  if  the  property  Insured,  or  any 
part  thereof,  should  be  mortgaged,  "or  if  any 
persons  than  the  assured  now  have,  or  shall 
hereafter  acquire  any  Interest  In  or  Hen  on 
the  property  hereby  Insured  or  any  part 
thereof."  The  policy  also  contained  this 
provision:  "This  policy  Is  made  and  ac- 
cepted subject  to  the  foregoing  stipulations 
and  conditions,  together  with  such  other 
provisions,  agreements  or  conditions  as  may 
be  Indorsed  hereon  or  added  hereto,  and  no 
officer,  agent  or  other  representative  of  this 
company,  except  the  general  manager  of 
this  company  in  Chicago,  shall  have  the 
power  to  waive,  change  or  modify  any  pro- 
vision or  condition  of  this  policy,  except  such 
as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  indorsed  hereon  or 
added  hereto,  and  as  to  such  provisions  and 
conditions  no  officer,  agent  or  representative, 
except  the  general  manager  of  this  com- 
pany in  Chicago,  shall  have  such  power,  or 
be  deemed  or  held  to  have  waived,  changed 
or  modified  such  provisions  or  conditions, 
and  such  waiver  If  any,  shall  be  written 
hereon  or  attached  hereto,  nor  shall  any 
privilege  or  permission  affecting  the  insur- 
ance under  this  policy  exist  or  be  claimed 
by  the  insured  unless  so  wi4tten  or  attach- 
ed." 

It  is  conceded  there  was  a  breach  of  the 
contract,  and,  unless  it  be  shown  that  there 
was  a  waiver  thereof  by  the  defendant,  no 
recovery  can  be  had  on  the  policy.  There 
was  evidence  tending  to  prove  that  the  lo- 
cal agent.  Brown,  was  notified  of  the  condi- 
tional contract  with  the  manufacturing  com- 
pany, and  of  the  mortgage  to  Lacey,  and 
that  he  consented  thereto,  and  agreed  to 
have  the  proper  Indorsement  made  on  the 
policy,  and  subsequently  told  St  Clair  that 
the  policy  was  all  right  vrlthout  such  in- 
dorsement It  must  be  conceded,  for  the 
purposes  of  this  opinion,  that  the  evidence 
on  this  subject  was  sufficient  to  warrant 
the  Jury  In  finding  that  Brown  bad  knowl- 
edge of  the  change  of  title  and  of  the  mort- 
gage, and  that  he  orally  consented  thereto. 
What,  then,  was  his  actual  authority  in  the 
premises?  His  appointment  as  agent  was 
contained  in  a  written  Instrument  which  au- 
thorized him  "to  receive  proposals  for  in- 
surance; to  receive  moneys  and  to  counter- 
sign. Issue  and  renew  policies  of  Insurance 
subject  to  such  rules  and  regulations  as 
are  or  may  be  adopted  by  said  company." 
The  appellant  contends  that  the  policy  it- 
self gave  the  local  agent  authority  to  waive, 
change,  or  modify  the  provisions  or  condi- 
tions thereof,  provided  only  that  such  waiv- 
er be  In  writing  Indorsed  thereon.  The  pro- 
vision of  the  policy  will  not  bear  this  con- 
struction, however.    It  says  that  no  agent 
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except  tbe  general  manager  shall  haye  pow- 
er to  waive,  change,  or  modify  any  provi- 
sion or  condition  of  the  policy,  except  such 
as  by  the  terms  thereof  may  be  the  snbject 
of  agreement  indorsed  thereon,  and  that,  as 
to  those  proylsions,  no  agent  except  sacb 
manager  "shall  have  such  power,  or  be 
deemed  or  held  to  have  waived,  changed  or 
modified  such  provislona  or  conditions,  and 
such  waiver,  if  any  [clearly  meaning  tbe 
waiver  made  by  the  general  agent]  shall  be 
written  upon  or  attached  thereto."  Tbe 
substance  of  this  provision  is  tliat  waivers 
can  only  be  made  by  the  general  agent  in 
Chicago,  and  that  when  so  made  by  him 
they  must  be  In  writing  indorsed  upon  the 
policy.  So  far,  then,  as  the  policy  is  con- 
cerned, there  was  no  authority  given  to 
Brown  to  modify  or  change  Its  conditions. 
On  the  contrary,  he  was  expressly  prohib- 
ited from  BO  doing.  If,  therefore,  he  had 
any  actual  authority  to  change  or  modify 
any  of  Its  conditions,  sacb  authority  must 
be  foimd  elsewhere  than  In  the  policy.  The 
written  appointment  to  which  we  have  re- 
ferred did  not  malie  bim  the  general  agent 
of  tbe  company,  or  give  him  authority  to 
change  or  modify  the  conditions  of  the  pol- 
icy after  it  was  issued,  and  nowhere  in  tbe 
record  is  there  evidence  tending  to  show 
that  the  actual  authority  given  by  the  writ- 
ten appointment  was  enlarged  In  any  way 
by  the  company.  Brown  testified  that  he 
never  made  Indorsements  upon  policies  with- 
out the  approval  of  the  company,  and  there 
is  no  evidence  contradicting  him  on  this 
subject.  Considering  this  evidence  In  con- 
nection with  tbe  limitations  of  the  policy, 
it  is  clear  that,  under  the  decisions  of  this 
court  prior  to  the  enactment  of  section  1750 
of  the  Code,  Brown  had  no  power  to  bind 
the  company  by  such  waiver.  Ruthven  ▼. 
Ins.  Co.,  92  Iowa,  316,  60  N.  W.  663;  Kirk- 
man  V.  Ins.  Co.,  90  Iowa,  457,  57  N.  W.  952, 
48  Am.  St  Rep.  454;  Taylor  v.  Ins.  Co.,  98 
Iowa,  621,  67  N.  W.  677,  60  Am.  St.  Rep. 
210;  O'Leary  &  Bro.  v.  Ins.  Co.,  100  Iowa, 
170,  66  N.  W.  176,  69  N.  W.  420,  62  Am.  St 
Rep.  655. 

This  brings  us  to  the  consideration  of  sec- 
tion 1750  of  tbe  Code,  which  was  enacted 
In  1897,  and  which,  bo  far  as  It  relates  to 
this  case,  is  as  follows:  "Any  officer,  agent 
or  other  representative  of  an  Insurance  com- 
pany doing  business  In  this  state  who  may 
solicit  insurance,  procure  applications.  Is- 
sue policies,  adjust  losses  or  transact  the 
business  generally  of  such  companies,  shall 
be  held  to  be  the  agent  of  such  company  with 
authority  to  transact  all  business  wltbln  the 
scope  of  his  employment,  anything  in  the 
application,  policy,  contract  by-laws  or  ar- 
ticles of  Incorporation  of  such  company  to 
the  contrary  notwithstanding."  If  this  stat- 
ute was  Intended  to,  and  does,  inhibit  any 
limitations  or  restrictions  upon  the  author- 
ity of  an  agent  having  the  powers  enumer- 
ated therein  to  transact  all  business  within 


tbe  apparent  scope  or  usual  extent  of  bis 
employment  the  local  agent  Brown,  conld 
waive  the  conditions  of  the  policy  and  con- 
sent to  tbe  Incumbrance  upon  the  property. 
In  Viele  v.  Ins.  Co.,  26  Iowa,  9,  96  Am.  Dec. 
83,  decided  in  1868,  this  court  held  that  a 
local  recording  agent  having  power  to  Issue 
and  countersign  policies  conld  waive  tbe 
conditions  In  a  policy,  and  the  forfeitures 
arising  therefrom.  In  the  absence  of  limita- 
tions upon  bis  authority  brought  to  tbe 
knowledge  of  the  assured;  and  this  has  been 
the  rule  recognized  In  this  state,  as  well  as 
in  other  states,  since  that  time.  Garretson 
▼.  Ins.  Co.,  81  Iowa,  729,  45  N.  W.  1047. 
For  the  evident  purpose  of.  avoiding  tbe 
effect  of  such  decisions,  insurance  compa- 
nies Inserted  conditions  and  provisions  in 
their  policies  limiting  the  powers  of  tbe  lo- 
cal agent,  so  that  no  waiver  of  conditlmis 
or  forfeitures  could  be  made  except  by  a 
designated  person — usnally  some  general 
agent  residing  at  some  other  place:  Pol- 
icies containing  such  restrictive  clauses  have 
frequently  been  before  this  court,  and  the 
limitations  held  valid.  Ruthven  Bros.  v. 
Ins.  Co.,  92  Iowa,  316,  60  N.  W.  663;  Kirk- 
man  v.  Ins.  Co.,  90  Iowa,  457,  67  N.  W.  952, 
48  Am.  St  Rep.  454;  Taylor  v.  Ins.  Co..  98 
Iowa,  521,  67  N.  W.  677,  60  Am.  St  Rep. 
210;  Zimmerman  v.  Ins.  Co.,  77  Iowa,  691. 
42  N.  W.  462.  These  decisions  do  not  bold 
that  there  can  be  no  waiver  by  tbe  local 
agent  In  the  absence  of  limitations  upon  liis 
authority  of  which  tbe  assured  has  knowl- 
edge, and  hence  they  are  not  in  conflict 
with  the  Vlele  Case,  and  other  decisions  of 
this  court  along  the  same  line.  They  rest 
upon  tbe  restrictions  and  limitations  upon 
the  agent's  authority  expressed  in  the  con- 
tract of  Insurance.  The  enforcement  of  sncb 
limitations  often  resulted  In  denying  the  as- 
sured recovery  when  It  was  manifest  tbat 
tbe  act  of  tbe  local  agent  upon  which  he  bad 
relied  was  clearly  within  the  apparent  scope 
of  his  employment  because  of  tbe  peculiar 
nature  of  the  Insurance  business.  It  is  of 
necessity  transacted  tlirough  such  agent  He 
solicits  the  risk,  and  Issues  and  counter- 
signs the  policy;  and  it  Is  to  him  tbat  tbe 
policy  bolder  goes  for  changes  in  bis  policy 
made  necessary  by  tbe  varying  conditions 
of  bis  business,  and  for  all  other  matters 
relating  to  bis  insurance.  The  policy  holder 
depends  entirely  upon  such  agent  and  knows 
no  one  else  In  tbe  transaction.  The  Ineq- 
uity of  these  restrictive  conditions  was  ap- 
parent to  every  one  having  even  superficial 
knowledge  of  tbe  insurance  business.  Tbe 
legislature,  having  In  mind  the  power  of 
the  local  agent  under  the  decisions  of  this 
and  other  courts  in  the  absence  of  sucb  re- 
strictive clauses,  and  the  decisions  made 
necessary  by  them,  undoubtedly  enacted  tbe 
statute  for  the  express  purpose  of  prt>- 
hlbltlng  the  limitation  of  the  agent's  power 
by  provisions  In  tbe  contract  This  is  tbe 
only  logical  construction  of  tbe  statute,   is 
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view  of  the  prevloaB  decisions  and  tbe  gen- 
eral policy  of  leglslatlTe  control  of  tbe  busi- 
ness. ' 

It  was  error,  therefore,  to  bold  that  Brown 
had  no  authority  to  waive  the  conditions  of 
the  policy,  and  on  all  questions  of  fact  tbe 
case  should  have  been  submitted  to  tbe 
jury.    Beversed. 


WINGATD  V.  JOHNSON. 
(Supreme  Court  of  Iowa.     Dec.  18,'  1904.) 

aAUia— BBEAOH    OF    WABKANTT—AOTIOHS— EVI- 
DENCE—BTJBDEN    OF  FBOOF— DAMAOBS. 

1.  A  petition  alleging  that  defendant  warrant- 
ed a  jack  to  be  first-clase,  in  sound  condition, 
and  a  sure  foal  getter,  followed  by  allegations  of 
the  falsity  of  the  warranty,  sumcienUy  counts 
on  a  breach  of  the  warranty,  although  it  fur- 
ther specifically  avers  that  defendant  knew  his 
statements  to  be  false. 

2.  A  representation  that  a  jack  is  as  sore  a 
foal  getter  as  ordinary  jacks  in  this  climate  and 
country  warrants  the  ability  of  the  animal  to 
render  reasonable  service  as  a  foal  getter. 

3.  In  an  action  for  breach  of  warranty  in 
the  sale  of  a  jack  represented  to  be  a  sure  foal 
getter,  it  is  competent  to  show  the  actual,  prov- 
ed capacity  of  the  jack  In  that  respect  after 
the  purchase. 

4.  In  an  action  for  breach  of  warranty  In  the 
sale  of  a  jack  represented  to  be  a  sure  foal 
getter,  where  plaintiff  showed  the  proved  in- 
capacity of  the  jack  in  that  respect  after  the 
purchase,  defendant  could  show  as  a  defense 
that  Bucn  incapacity  was  due  to  lack  of  proper 
care  or  treatment  on  the  part  of  plaintiff. 

5.  In  an  action  for  breach  of  warranty  in 
the  sale  of  a  jack,  represented  to  be  a  sure  foal 
getter,  where  defendant  alleged  as  a  defense 
that  the  inefficiency  of  the  jack  in  that  respect 
was  the  result  of  improper  care  and  treatment 
on  plaintilTa  part,  toe  burden  was  on  defend- 
ant to  establish,  that  fact. 

6.  In  an  action  for  breach  of  warranty  in  the 
sale  of  a  jack  represented  to  be  a  sure  foal  get- 
ter, the  effect  of  proof  of  the  actual  inefficiency 
of  the  jack  in  that  respect  is  not  destroyed  by 
a  further  showing  that  the  jack  became  subse- 
quently less  efficient  by  overfeeding  and  neglect. 

7.  A  failure  to  fully  instruct  is  not  ground 
for  reversal.  In  the  absence  of  a  request  for  in- 
structions. 

8.  In  an  action  for  breach  of  warranty  in 
tbe  sale  of  a  jack,  asking  plaintiff  whether  he 
knew  the  fair  market  value  of  the  jack  if  he 
bad  been  as  plaintiff  thought  he  was,  while  the 

?ae8tion  was  improper  in  form,  was  not  ground 
or  reversal,  where,  in  the  connection  in  which 
tbe  question  was  asked  and  answered,  it  was 
evident  that  plaintiff  understood  it  to  be  predi- 
cated upon  defendant's  representations. 

9.  In  an  action  for  breach  of  warranty  In  the 
sale  of  a  ja(±  represented  to  be  a  sure  foal  get- 
ter, where  the  purchase  price  of  the  jack  was 
9400,  and  if  he  had  been  as  represented  he 
would  have  been  worth  that  much,  and  if  he 
was  worthless  for  breeding  purposes  he  was  of 
no  money  value,  and  he  was  shown  not  to  have 
been  as  represented,  a  verdict  for  $300  was  not 
excessive. 

Appeal  from  District  Court,  Fremont 
County;  O.  D.  Wheeler,  Judge. 

Action  to  recover  damages  for  breach  of 
warranty  In  tbe  sale  of  a  Jackass.  Verdict 
and  judgment  for  plainttfT.  Defendant  ap- 
peals.   Affirmed. 

W.  E.  Mitchell,  for  appellant  T.  a  Ste- 
vens, for  appellee. 


McCLAIN,  J.  One  of  the  assignments  of 
error  relied  on  to  secure  a  reversal  is  that 
the  court  erroneously  treated  the  action  as 
one  for  breach  of  warranty,  when  in  fact  tbe 
petition  shows  it  to  have  been  predicated 
upon  misrepresentation  and  fraud.  But  the 
allegation  In  plaintiff's  petition  is  that  "de- 
fendant warranted  orally  and  guarantied 
that  said  jackass  was  a  first-class  jack,  pedi- 
greed, as  sure  a  foal  getter  as  any  jack,  and 
that  he  was  in  perfect  and  sound  condition; 
that  he  would  serve  mares  with  as  much  fre- 
quency and  get  as  many  with  foal  as  any 
jackass" — following  which  were  allegations 
of  falsity  in  the  statements  alleged  to  have 
been  made,  worthlessness  of  the  animal  pur- 
chased, and  reliance  upon  defendant's  state- 
ments and  representations  by  plalntift.  Cer- 
tainly these  allegations  indicate  an  intention 
to  rely  upon  breach  of  warranty,  even 
though  they  contain  the  specific  statement 
that  defendant  knew  his  statements  to  be 
false.  In  his  answer,  defendant  admitted 
that  he  represented  to  plaintUT  "that  said 
jack  was  as  sure  a  foal  getter  as  ordinary 
Jacks  In  this  climate  and  country";  and  the 
court,  in  instructions  to  the  Jury,  Interpreted 
this  representation  as  implying  the  ability 
of  the  animal  to  render  reasonable  services ' 
as  a  foal  getter.  This  was  certainly  a  cor- 
rect intei-pretatlon  of  the  meaning  of  the 
warranty,  as  admitted  by  defendant.  We 
have  held  that  the  warranty  of  a  stallion  as 
a  "foal  getter"  means  something  more  than 
that  the  stallion  is  able  to  get  foals,  and  Im- 
pll^  that  he  can  render  reasonable  service 
as  a  foal  getter,  being  sold  exclusively  for 
such  use.  McCorkell  v.  Karhott,  90  Iowa, 
545,  58  N.  W.  913. 

That  case  also  answers  another  contention 
made  for  appellant,  to  the  eftect  that  the 
court  allowed  the  Jury  to  consider  the  ac- 
tual, proved  capacity  of  the  Jack  after  his 
purchase  by  plaintiff  to  be  considered  as 
bearing  upon  his  condition  or  quality  in  the 
respect  warranted  at  tbe  time  of  the  sale. 
Tbe  complaint  is  that  the  court  treated  the 
representation  as  a  future  warranty,  but 
there  is  no  ground  in  tbe  record  for  any 
such  complaint  The  evidence  was  restricted 
to  the  proof  of  those  facts  legitimately  bear- 
ing upon  tbe  efilclency  of  the  Jack  as  a  foal 
getter  at  the  time  of  sale.  "With  reference  to 
this  question,  it  was  proper  to  show  what 
the  accomplishments  of  the  animal  proved  to 
be  in  this  respect  by  trial  after  sale.  If  the 
incaimcity  of  fhe  Jack  for  breeding  purposes 
was  due  to  lack  of  proper  care  or  treatment 
on  tbe  part  of  the  plaintiff,  this,  of  course, 
would  be  a  defense  to  the  action,  and  the 
jury  were  so  instructed.  But  counsel  for  ap- 
pellant says  that  tbe  court  erred  In  direct- 
ing the  Jury  that  the  burden  of  proving  such 
defense  was  on  the  defendant  whereas  tbe 
instruction  should  have  been  that  unless 
plaintiff  showed  that  the  fault  was  not  due 
to  improper  treatment  he  could  not  be  en- 
titled to  recover  on  the  mere  proof  of  the  ex< 
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iiitence  of  tbe  fault  when  the  animal  was 
tried.  Many  cases  are  cited  for  aK>ellant 
In  support  of  tliis  claim,  but  tbey  are  cases 
In  which  a  common  carrier  or  othei^  bailee, 
baying  received  property  in  sound  condition 
and  delivered  it  over  in  damaged  condition, 
is  held  to  have  the  burden  of  explaining  that 
the  damage  was  not  due  to  his  own  fault, 
where  that  fact  would  constitute  a  defense. 
Such  cases  are  not  analogous  to  the  one  be- 
fore us,  where  the  defendant  interposes  as 
an  affirmative  defense  the  fault  or  neglect 
of  tbe  plaintiff  in  the  care  and  treatment  of 
the  animal;  and  certainly,  after  the  defend- 
ant had  alleged  the  facts  by  way  of  defense, 
tbe  jury  could  properly  be  told  that  tbe  bur- 
den was  on  him  to  establish  them  by  pre- 
ponderance of  evidence,  even  though  the 
same  facts  might  have  been  shown  as  bear- 
ing on  the  question  whether  the  animal  was 
in  tbe  same  condition  at  time  of  sale  as  be 
was  at  the  time  when  his  want  of  efficiency 
was  demonstrated  by  experience.  The  rule 
invoked  by  counsel  for  appellant,  that  the 
burden  of  proving  a  negative  may  rest  upon 
a  party  by  reason  of  the  facts  with  refer- 
ence to  the  matter  being  peculiarly  within 
his  Imowledge,  is  not  a  rule  determining  the 
general  burden  of  proof  under  the  issues, 
but  a  regulation  as  to  the  order  of  introduc- 
tion of  evidence.  It  would  certainly  have 
been  erroneous  in  this  case  to  have  told  the 
jury  that  the  burden  was  on  tbe  plaintiff  to 
show  that  the  proven  Inefficiency  of  the  jack 
could  not  be  considered  as  tending  to  show 
breach  of  present  warranty  unless  the  plain- 
tiff established  by  preponderance  of  evidence 
that  It  was  not  due  to  circumstances  inter- 
vening between  the  time  of  sale  and  the  time 
that  the  Inefficiency  of  the  animal  became 
apparent.  But  tbe  whole  controversy  as 
raised  by  counsel  in  argument  la  theoretical. 

Immediately  after  ■  the  sale  the  plaintiff 
proceeded  to  make  use  of  the  animal  for  the 
purpose  for  which  he  was  purchased,  and, 
while  be  did  in  fact  serve  some  mares,  it  was 
demonstrated  within  a  month  that  be  did  not 
correspond  to  the  representations  made  by 
defendant.  And  there  is  no  reasonable  sug- 
gestion in  tbe  evidence  that  within  this  pe- 
riod of  time  tbere  was  anything  in  the  care 
or  treatment  of  him  by  the  plaintiff  to  oc- 
casion bis  inefficiency.  That  be  may  have 
subsequently  become  still  less  efficient  by 
overfeeding  or  neglect  did  not  destroy  the 
effect  of  this  affirmative  proof. 

Many  others  of  the  instructions  given  are 
complained  of,  but  the  complaint  in  each 
case  resolves  itself  into  one  of  failure  to 
fully  Instruct,  rather  than  of  substantial  er- 
ror in  the  instructions  given.  As  no  Instruc- 
tions were  asked,  it  is  evidence  that  the  ap- 
pellant baa  not  made  out  a  ground  of  re- 
versal in  these  respects. 

Plaintiff,  as  a  witness,  was  allowed,  over 
defendant's  objections,  to  answer  the  ques- 
tion, "Do  you  know  the  fair  and  reasonable 
market  value  of  the  Jack,  had  he  been  as 


you  thought  he  wasT*  Of  course,  the  ques- 
tion was  not  in  proper  form,  for  what  the 
plaintiff  thought  was  wholly  immaterial,  un- 
less his  exi)ectations  were  reasonably  based 
on  defendant's  representations;  but,  in  tbe 
connection  in  which  the  question  was  asked 
and  answered,  it  was  plain  that  the  witness 
must  have  understood  it  to  be  predicated 
upon  defendant's  representations.  The  por- 
cbase  price  of  the  jack  was  $400,  and  the 
evidence  tended  to  show  that,  if  he  had  been 
as  represented,  he  would  bave  been  worth 
at  least  that  much,  and  that,  if  he  was 
worthless  for  breeding  purposes,  he  was  of 
no  money  value.  The  evidence  fully  sup- 
ports the  verdict  of  $300  In  plalntilTs  favor. 
We  find  no  prejudicial  error  In  the  record. 
The  judgment  is  affirmed. 


LITTLE  V.  POTTAWATTAMIE  COtJNTT. 
(Supreme  Court  of  Iowa.     Dec.  17,  1904.) 

COUNTIES — DEFECTIVE  BBIDGE — ^INJURIES — NO- 
TICE OF  ACCIDENT — ACTION  OF  SUFEBVISOBS — 
FBEUATUBE  COUMXNCEIIENT  OF  ACTION — 
AKENDED  PETITION— TBIAL  COITBT'B  DISCBS- 
TION. 

1.  Code,  {  3528,  providing  that  no  action  shall 

be  brought  against  a  coun^  on  on  unliquidated 
demand  until  the  same  shall  be  presented  to 
the  board  of  supervisors,  and  payment  demanded 
and  refused  or  neglected,  applies  to  claims  for 
torts. 

2.  Code,  8  3528,  provides  that  no  action  shall 
be  brought  against  a  county  on  an  unliquidated 
demand  until  the  same  shall  be  preBented  to  the 
board  of  supervisors,  and  myment  demanded 
and  refused  or  neglected.  Seld,  that  where  a 
claim  for  injuries  owing'  to  a  defective  bridge 
was  filed  August  24th,  and  the  board  of  super- 
visors was  not  in  session  until  September  7th, 
and  tbe  claim  was  rejected  September  9th,  a 
suit  brought  September  1st  was  premature. 

3.  Code,  §  3528,  provides  that  no  action  shall 
be  brought  against  any  county  on  an  unliquidat- 
ed demand  until  the  same  shall  have  been  pre- 
sented to  the  board  of  supervisors,  and  payment 
demanded  and  refused  or  neglected,  and  section 
3641  provides  that  either  party  may  be  allowed 
to  make  a  supplemental  pleading  alleging  facta 
material  to  the  case  which  have  happened  or 
come  to  his  knowledge  since  the  Sling  of  the 
former  pleading.  Held  that,  where  an  action 
to  recover  for  injuries  sustained  through  the 
fall  of  a  county  bridge  was  premature  because 
the  board  of  .supervisors  had  not  acted  on  plain- 
tifiTs  claim  filed  with  them,  it  was  error  not  to 
permit  plaintiff  to  file  an  amendment  to  his 
petition  setting  up  the  rejection  of  bis  claim 
by  the  board  of  supervisors  after  commence- 
ment of  the  action. 

4.  Code.  I  3C41,  provides  that  either  party 
may  be  allowed  to  make  a  supplemental  pleading 
alleging  facts  material  to  the  case  which  have 
happened  or  come  to  his  knowledge  since  the 
filing  of  the  former  pleading.  Held,  that  the 
matter  of  such  an  amendment  is  not  wholly  dis- 
cretionary with  the  trial  court,  and  it  should 
be  allowed  when  substantial  justice  will  thereby 
be  promoted. 

Appeal  from  District  Court,  Oaas  Ootmty; 
A.  B.  Tbomell,  Judge. 

Action  to  recover  damages  for  personal  in- 
juries received  by  plaintiff  through  the  fall 

f  4.  See  Pleading,  vol.  St.  Cent  Dig.  H  6>1.  EM. 
601,  684. 
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of  a  couuty  bridge.  The  accident  happened 
June  5tta,  and  this  suit  was  commenced  on 
September  1,  1903."  Plaintiff  filed  hia  claim 
with  the  county  auditor  August  24,  1903; 
but  the  board  of  supervisors  of  defendant 
county  did  not  act  thereon  until  September 
9th,  when  it  rejected  the  claim,  and  denied 
all  liability  to  plaintiff.  Plaintiff  did  not 
serve  defendant  with  notice  In  writing  of  the 
time,  place,  and  circumstances  of  the  acci- 
dent, but  did  commence  this  action  witbin 
90  days  after  the  happening  thereof.  To  the 
original  petition  defendant  filed  an  answer. 
In  which,  among  other  things,  it  pleaded  that 
the  arnlt  was  prematurely  brought,  and  that 
It  was  barred  by  the  statute  of  limitations. 
Thereafter,  and  on  November  20,  1903,  plain- 
tiff filed  a  supplemental  petition,  in  which 
he  pleaded  that  his  Injuries  had  grown  worse 
and  more  severe  since  the  original  action  was 
begun.  He  also  pleaded  many  false  repre- 
sentations of  the  members  of  the  board  of 
supervisors,  promises  on  their  part  to  settle 
his  claim,  and  waiver  of  notice  and  of  the 
filing  of  a  claim  for  damages.  He  further 
pleaded  that  defendant,  through  its  agents 
and  officers,  induced  plaintiff  to  delay  the  col- 
lection of  his  claim  until  more  than  60  days 
after  the  accident,  so  that  he  could  not  serve 
the  written  notice  required  by  law,  and  could 
not  present  his  claim  to  the  board  and  secure 
Its  action  thereon  before  it  would  be  barred 
by  the  statute;  that  he  did  file  his  claim 
with  the  board  as  soon  as  he  discovered  de- 
fendant's fraud ;  and  that  said  claim  was 
disallowed  and  rejected  on  September  9,  1903. 
On  November  25,  1903,  plaintiff  filed  an 
amendment  to  bis  supplemental  petition,  in 
which  be  offered  to  pay  all  costs  up  to  the 
time  the  board  rejected  his  claim.  He  also 
pleaded  waiver  of  the  60-day  notice  by  the 
defendant  Defendant  thereupon  filed  a  mo- 
tion to  dismifss  the  case  and  to  strike  all  of 
the  pleadings  from  the  files  for  the  reasons 

(1)  that  the  action  was  prematurely  brought, 
in  that  it  was  commenced  before  the  board 
bad  an  opportunity  to  act  on  plalntUTs  claim ; 

(2)  for  the  reason  tbat  no  written  notice  was 
ever  served  upon  the  defendant  within  60 
days  of  tbe  happening  of  the  accident;    and 

(3)  for  the  reason  that  plaintiff's  claim  was 
filed  with  the  county  auditor  August  24th,  the 
board  of  supervisors  was  not  In  session  until 
September  7th,  and  this  suit  was  brought 
September  1st,  before  defendant's  board  had 
an  opportunity  to  pass  thereon.  This  mo- 
tion was  sustained  on  tbe  ground  that  the  ac- 
tion was  commenced  before  the  board  of  su- 
pervisors bad  an  opportiinlty  to  pass  upon 
plaintiff's  claim.  Plaintiff  appeals.  Re- 
versed. 

Robertson  &  Witt,  for  appellant     W.   H. 
Kllpack,  for  appellee. 

DEBMBR,  C.  J.    Section  3528  of  tbe  Code 

provides  that  "no  action  shall   be  brought 

against  any  county  on  an  unliquidated  de: 

Butad  nntil  the  same  shall  be  presented  to 
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such  board  [of  supervisors]  and  payment  de- 
manded and  refused  or  neglected."  Section 
8447  of  the  same  Code  also  provides,  in  sub- 
stance, that  no  action  on  account  of  defective 
bridges  shall  be  brought  after  three  months 
from  the  time  the  cause  thereof  accrued,  un- 
less written  notice  specifying  the  time,  place, 
and  circumstances  of  the  Injury  shall  have 
been  served  upon  the  county  within  60  days 
from  the  happening  of  the  injury.  Appellant 
contends  that  the  first  section  does  not  apply 
to  claims  arising  out  of  tort  and  cites  au- 
thoritieB  from  other  states  so  holding.  These 
cases  are  all  based  upon  the  particular  lan- 
guage of  the  statutes  construed;  and  are 
of  little  help  In  solving  the  question  here 
presented.  The  holdings  in  this  Jurisdiction 
have  been  uniformly  to  the  effect  that  tbe 
statute  applies  to  all  unliquidated  demands, 
whether  arising  out  of  contract  or  tort.  Pier- 
son  V.  Ind.  Dlst,  106  Iowa,  695,  77  N.  W.  494; 
Marsh  v.  Benton  Co.,  75  Iowa,  469,  39  N.  W. 
713;  Dale  V.  Webster  Co.,  76  Iowa,  870, 
41  N.  W.  1 ;  Roman  v.  Franklin  Co.,  98  Iowa, 
692,  68  N.  W.  558;  Kenyon  v.  City  of  Cedar 
Rapids  (Iowa)  99  N.  W.  692.  There  is  as 
much,  if  not  more,  reason  for  holding  the 
statute  applicable  to  demands  arising  out  of 
tort  as  to  claims  growing  out  of  contract  and 
we  see  no  reason  for  departing  from  the  hold- 
ings heretofore  made  with  reference  to  tbe 
construction  of  this  statute.  True,  the  exact 
question  now  presented  does  not  seem  to 
have  been  urged  in  these  cases;  but  we 
should  not  depart  from  a  practice  of  more 
than  25  years'  standing  without  some  real 
necessity  for  so  doing.  That  does  not  appear 
here. 

The  trial  court  did  not  base  its  rulings  on 
the  ground  that  tbe  statute  '  of  limitations 
found  in  section  3447  of  the  Code  barred 
plaintiff's  action,  nor  was  the  motion  to  dis- 
miss bottomed  on  tbat  thought  The  sole 
ground  of  the  ruling  was  that  while  defend- 
ant might  waive  the  bar  of  tills  statute,  it 
could  not  through  its  officers,  waive  the  pro- 
visions of  section  3528 ;  and  that  as  the  suit 
was  brought  before  plaintiff  had  presented  ■ 
his  claim  or  demand  to  the  defendants  board 
of  supervisors  and  demanded  payment  which 
bad  been  refused  or  neglected,  his  original 
action  was  prematurely  brought  and  could 
not  be  revived  or  cured  by  a  supplemental 
petition.  Tbe  pivotal  question  in  the  case  is 
the  correctness  of  this  ruling.  The  statute 
quoted  (section  3528)  merely  provides  a  con- 
dition precedent  to  tbe  bringing  of  suit,  and 
is  in  many  respects  akin  to  a  demand,  which 
is  necessary  to  mature  a  cause  of  action  or  to 
furnish  the  evidence  necessary  to  its  institu- 
tion. When  plaintiff  filed  one  of  his  sup- 
plemental petitions,  this  precedent  condition 
had  been  compiled  with,  and  he  offered  to 
pay  all  costs  down  to  the  time  his  claim  was 
rejected  by  the  board.  The  trial  court  was 
evidently  of  opinion  that,  as  the  original  ac- 
tion was  prematurely  brought,  plaintiff  could 
not  cure  the  defect  by  a  supplemental  or 
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amended  petition,  sbowlng  that  the  condition 
had  been  fulfilled  since  the  original  action 
was  brouglit,  even  though  be  offered  to  pay 
all  costs  down  to  the  time  the  claim  was  re- 
jected. In  this,  we  thinli,  there  was  error. 
The  original  action  was,  of  course,  prema- 
turely brought,  and  the  only  point  for  deci- 
sion 1b,  may  this  defect  be  cured  by  amend- 
ment after  the  cause  of  action  has  fully  ma- 
tured? PlaintlfTs  cause  of  action,  If  he  had 
one,  is  In  no  manner  affected  by  section  8628, 
save  that  presentation  of  his  claim  to  the 
board  and  refusal  or  neglect  on  its  part  to 
pay  the  same  is  a  condition  precedent  to  his 
right  to  bring  suit  Action  having  prema- 
turely been  brought,  the  plaintiff  sbould  be 
allowed,  after  presenting  his  claim,  and  being 
met  with  a  refusal  to  pay,  to  file  an  amend- 
ment or  supplement  to  his  petition  reciting 
the  facts,  and,  after  paying  or  offering  to 
pay  the  costs  down  to  the  time  the  payment 
was  refused,  be  permitted  to  proceed  with 
his  case.  This  is  the  rule  heretofore  an- 
nounced by  tbls  court  in  all  manner  of  cases, 
as  will  be  seen  by  reference  to  the  following: 
Seeyers  v.  Hamilton,  11  Iowa,  06;  City  of 
Davenport  v.  Mitchell,  15  Iowa,  194;  Pride 
V.  Wormwood,  27  Iowa,  237;  Iteisner  v. 
Currier,  58  Iowa,  216,  12  N.  W.  250;  Sigler 
V.  Gondon,  68  Iowa,  441,  27  N.  W,  372; 
Leach  V.  Association,  102  Iowa,  123,  70  N.  W. 
1090 ;  Foote  v.  Gas  Light  Co.,  103  Iowa,  576, 
72  N.  W.  755;  Bloom  v.  Ins.  Co.,  94  Iowa, 
359,  62  N.  W.  810.  The  only  discordant  note, 
If  there  be  any,  is  Zalesky  v.  Ins.  Co.,  102 
Iowa,  613,  71  N.  W.  566.  But  in  that  case 
the  plaintiff  had  no  cause  of  action  for  more 
than  nominal  damages  until  ascertained  by 
an  appraisement,  and  it  was  held  that  as  be 
had,  by  reason  of  a  contract  between  the  par- 
ties, stipulated  that  no  suit  should  be  brought 
until  an  appraisement  was  made,  and  then 
only  for  the  amount  of  the  appraisement,  he 
could  not,  by  supplemental  petition,  show 
that  after  the  bringing  of  the  original  action 
he  had  made  a  demand  for  an  appraisement 
The  case  was  decided  wholly  on  the  contract 
limitations  made  by  the  parties,  and  the 
statutes  relied  upon  by  plaintiff  herein,  as 
well  as  by  plaintiff  In  that  case,  with  ref- 
erence to  the  filing  of  amended  or  supple- 
mental petitions,  were  held  not  applicable. 
.Moreover,  the  plaintiff  in  that  case  did  not 
file  a  supplemental  petition,  as  we  under- 
stand it  He  asked  for  a  continuance  of  the 
case,  that  be  might  make  demand  for  an 
itppraisement ;  and  the  trial  court — errone- 
ously, as  we  held — granted  his  request.  This 
for  the  plain  reason  that  a  plaintiff  cannot 
ask  a  delay  of  his  suit  that  he  may  either 
perfect  or  create  a  substantial  cause  of  ac- 
tion. What  was  said  in  the  case  must  be  con- 
strued with  reference  to  the  facts  Involved. 
True,  after  the  continuance  was  granted  in 
that  case,  a  supplemental  petition  was  filed; 
but  it  was  the  order  granting  the  continu- 
ance in  the  case  for  the  purpose  of  maturing 
or  creating  the  cause  of  action  which  was  the 


controlling  feature.  By  the  terms  of  the 
policy  there  Involved  the  loss  was  not  payable 
until  after  an  appraisemeat  was  demanded. 
Further,  it  appeared  that  an  appraisement 
liad  been  demanded  by  the  insurance  compa- 
ny; but  the  plaintiff,  instead  of  respecting 
the  demand,  paid  no  attention  thereto,  bnt 
immediately  brought  suit,  in  plain  violation 
of  the  terms  of  the  policy.  To  allow  bim  to 
proceed  in  this  manner  was  held  a  clear  vio- 
lation of  his  contract  This  contract  was 
held  to  go  to  the  right  to  institute  an  action 
at  all.  In  the  instant  case  plaintiff's  cause 
of  action  was  complete  when  the  accident  oc- 
curred; but  by  the  terms  of  section  3528  of 
the  Code  no  action  could  be  brought  thereon 
until  the  claim  had  been  presented  to  the 
board  of  supervisors,  and  payment  refused 
or  neglected.  He  had  presented  his  claim  to 
the  board,  but  It  had  not  acted  thereon  when 
he  commenced  his  suit.  He  bad  done  all  that 
was  required  of  him,  and  it  rested  with  de- 
fendant's board  as  to  what  action  it  should 
take.  It  chose  to  reject  the  claim,  and  plain- 
tiff thereupon  filed  a  supplemental  petition 
reciting  that  fact  This  was  filed  before  the 
case  was  reached  for  trial,  and  we  think  it 
was  proper  to  file  the  same;  for  it  was  a 
matter  material  to  the  case,  happening  since 
the  filing  of  the  former  pleading,  and  clearly 
within  the  provisions  of  section  3641  of  the 
Code,  permitting  the  filing  of  supplemental 
pleadings  under  such  a  state  of  facts.  The 
matter  was  not  wholly  discretionary  with  the 
trial  court.  In  Seevers  v.  Hamilton,  supra, 
the  judgment  was  reversed  on  account  of  just 
such  a  ruling  as  was  here  made.  And  In  Mil- 
ler y.  Perry,  38  Iowa.  301,  It  is  said  that 
such  amendments  should  always  be  allowed 
when  substantial  justice  will  be  thereby  pro- 
moted, and  that  they  should  not  be  refused 
when  to  do  so  would  operate  as  a  denial  of 
justice  to  either  party.  In  that  case  also  a 
ruling  quite  like  the  one  In  question  was  re- 
versed. In  the  Instant  case  it  Is  doubtful  if 
plaintiff  could  now  maintain  an  entirely  new 
suit  to  recover  the  damages  alleged  to  have 
been  received  by  bim  through  the  defendant's 
negligence.  Heusinkveld  v.  Ins.  Co.  (Iowa)  64 
N.  W.  504.  But  however  this  may  be — and 
that  point  we  do  not  now  decide — substantial 
justice  will  more  nearly  be  subserved  by  al- 
lowing plaintiff  to  file  his  supplemental  peti- 
tion than  by  turning  bim  out  of  court  and  re- 
quiring bim  to  commence  his  action  anew. 
This  tbouj^t  Is  further  re-enforced  when  we 
remember  that  the  action  was  transferred  on 
change  of  venue  to  Cass  county,  and  was 
there  pending  when  the  ruling  on  the  motion 
was  made.  If  plaintiff  Is  compelled  to  com- 
mence over,  he  must  go  back  to  Pottawatta- 
mie county,  and  go  through  the  needless  pro- 
cess of  taking  another  change  of  venue  In 
order  to  accomplish  nothing  more  than  be 
would  have  received  had  his  supplemental  pe- 
tition been  allowed  to  stand. 

We  have  no  occasion  to  consider  the  statute 
of  limitations  contained  In  section  S447   ot 
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the  Code,  as  the  motion  was  not  sustained  on  i 
the  theory  that  the  action  was  barred,  nor 
was  any  such  claim  made  in  the  motion  it- 
self. 

For  the  reasons  pointed  out,  the  Judgment 
must  t>«  and  It  Is  rerersed. 


HBCKER  T.  BOTLAN  et  al. 

(Supreme  Court  of  Iowa.     Dec.  17,  1904.) 

BILLS  AHD  NOTES— TBANSFGB  BT  ASSIONMBNT— 

DEFENSES  OPEN  TO  MAKER — DEFAULT  IN 

INTEREST  PAYMENTS— WAIVER. 

1.  Where  a  negotiable  note  is  transferred  by 
delivery  and  assiptment,  the  holder  is  nothing 
more  than  an  assignee  of  a  chose  in  action,  and, 
by  the  terms  of  Code,  |  3401,  takes  the  instru- 
ment subject  to  any  defenses  existing  in  favor 
of  the  makers  and  against  the  assignor  before 
notice  to  the  makers  of  the  assignment. 

2.  The  acceptance  and  retention  of  overdue 
interest  by  the  payees  of  a  note  constitutes  a 
waiver  of  their  right  to  enforce  a  clause  in  the 
note  maturing  the  same  in  case  of  default  tn 
the  payment  of  interest. 

3.  Under  Code,  i  3461,  declaring  the  assign- 
ment of  a  thing  in  action  to  be  without  preju- 
dice to  any  counterclaim,  defense,  or  cause  of  ac- 
tion existing  in  favor  of  defendant  and  against 
the  assignor  before  notice  of  the  assignments, 
the  payment  of  overdue  interest  by  the  maker* 
of  a  note  to  the  payees,  before  notice  to  the 
former  of  an  assignment  by  the  latter,  and  the 
retention  of  such  interest  by  them,  precludes 
the  assignees  from  enforcing  a  clause  of  the 
note  maturing  the  same  in  case  of  default  in 
the  payment  of  interest. 

Appeal  from  District  Court,  Hardin  Coun- 
ty;  J.  H.  Richard,  Judge. 

Action  on  a  promissory  note  for  the  sum 
of  S768  made  by  the  defendants  to  Thomp- 
son Bros,  or  order,  and  payable  at  the  office 
of  the  Hubbard  State  Bank,  Hubbard,  Iowa,  | 
due  on  or  before  Ave  years  after  April  2,  | 
IJKK),   with  Interest  at  8  per  cent   per  an-  I 
nnm.    The  note  also  provided  that  a  failure  | 
to  pay  Interest  within  30  days  after  It  be-  i 
came  dne  should,  at  the  option  of  the  bolder, 
mature  the  whole  amount  of  the  note,  prin- 
cipal  and  interest.    Thompson  Bros,  orally 
transferred  tbe  note  to  O.  F.  Anderson  and 
J.    8.  Bly.    Bly  transferred  bis  interest  In 
the  note  to  plaintiff  by  written  Instrument 
dated  August  31,  1901.     On  the  same  day  An- 
derson, by  written  instrument,  sold  and  as- 
signed to  plaintiff  his  interest  in  tbe  notei 
nnintiff  brought  this  action  July  29,  1902, 
to  recover  the  full  amount  of  the  note  and 
interest:    alleging  that  the  interest  thereon 
liad  not  been  paid  within  30  days  after  it 
Ijecame  due.     It  is  further  alleged  that  An- 
derson and  Bly  were  the   real   owners  of 
tbe  note  at  tbe  time  it  was  given.    Defend- 
ants Mllner  and  Milner,   who  claim   to  be 
sureties  on  the  note.  Sled  answer;   and  Boy- 
Ian  also  filed  a  separate  answer,  tendering 
-various  issues,  among  which  were  that  the 
note   belonged  to  Anderson   and   Bly,    who 
furnished  the  consideration,  and  that  the 
trbompson  Bros,  held  the  same  in  trust  and 
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as  agents  for  them;  that  the  actual  consid- 
eration for  the  note  was  about  $6G1,  and  that 
on  August  SI,  1901,  the  principal,  Boylan, 
paid  the  interest  on  the  note,  with  interest, 
to  the  actual  owners  and  their  agents,  which 
has  ever  since  been  retained  by  them;  that 
plaintiff  knew  of  such  payment  when  be  ac- 
quired the  note,  and  is  bound  thereby.  They 
further  alleged  that  prior  to  April  2,  1902, 
they  paid  to  the  Hubbard  Bank  all  interest 
down  to  April  2,  1902,  as  plaintiff  well  knew 
when  he  purchased  the  note  and  commenced 
this  suit,  and  that  no  interest  was  In  fact 
due  when  this  action  was  commenced.  They 
also  pleaded  failure  of  plaintiff  to  demand 
interest  before  the  bringing  of  his  suit. 
Other  defenses  were  also  pleaded,  which 
need  not  be  set  out  Boylan,  who,  it  Is 
claimed,  was  principal  in  the  note,  pleaded 
practically  the  same  defenses.  A  reply  deny- 
ing the  affirmative  allegations  of  these  an- 
swers was  interposed  by  the  plaintiffs.  On 
these  issues  tbe  case  was  tried  to  a  Jury, 
resulting  In  a  directed  verdict  for  the  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Ward  &  Hayes,  for  appellant.  Tom  H. 
Mllner,  for  appellees. 

DEBMBR,  C.  J.  Boylan  was  principal 
and  tbe  Milners  were  sureties  upon  the  note 
in  suit.  It  was  In  fact  given  to  Thompson 
Bros.,  although  Anderson  and  Bly  furnished 
tbe  consideration  therefor  by  meeting  a 
shortage  of  Boylan  as  postmaster.  The  ex- 
act amount  of  money  furnished  by  Anderson 
and  Bly  was  something  over  $600.  After 
tbe  note  was  taken,  it  remained  with  Thomp- 
son Bros.,  the  ostensible  payees,  who  were 
also  in  fact  the  Hubbard  State  Bank,  until 
about  August  28,  1901,  when  it  was  sent  to 
Bly,  with  a  statement  that  they  (Thompson 
Bros.)  would  assign  it  at  any  time  to  tbe 
real  owners  in  proportion  to  tbelr  respective 
interests.  Just  where  this  note  was  from 
August  28th  until  August  Slst  is  not  shown, 
but  on  this  last-named  date  Anderson  and 
Bly  separately  sold  and  assigned  their  in- 
terests therein  to  the  plaintiff,  stating  to 
him  that  no  interest  had  been  paid  there- 
on. Plaintiff  sent  the  note  to  a  banker  at 
Iowa  Falls,  who  notified  some  of  the  de- 
fendants that  the  entire  amount  called  for 
by  tbe  note  bad  matured,  and  that  be  want- 
ed the  same  paid.  August  30,  1901,  the 
Thompsons  notified  one  of  tbe  Milners  of 
tbe  amount  paid  to  the  government  on  ac- 
count of  tbe  shortage,  and  directed  him  to 
remit  interest  to  Bly  or  to  taim  C^hompson), 
and  to  notify  Bly,  at  Iowa  Falls,  that  he 
had  sent  it  Pursuant  to  this  notice  either 
the  Milners  or  Boylan  Immediately,  and  on 
August  31st  sent  a  check  for  the  interest  to 
W.  J.  Thompson,  Hubbard  State  Bank.  In 
April  of  tbe  nest  year  tbe  makers,  or  some 
of  ttaem,  sent  the  interest  for  the  second 
year  to  the  Thompson  Bros,  or  to  the  ImuU. 
These  checks  were  cashed,  and  none  of  the 
money  received  tbercon  has  ever  been  re- 
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turned  to  the  defendants.  Tbe  note  was 
never  Indorsed  by  Thompson  Bros.,  the 
payees  named  therein,  but  was  delivered  by 
them,  without  any  form  of  Indorsement  or 
transfer,  to  Anderson  and  BIy,  the  real  own- 
ers, not  later  than  August  31,  1901.  Ander- 
son and  BIy  did  not  indorse  it  in  the  regu- 
lar way,  but  sold  and  assigned  the  same  to 
Hecker,  the  plaintlfr,  so  that  the  rules  ap- 
plicable to  ordinary  commercial  paper  will 
not  solve  this  controversy.  When  Anderson 
went  to  the  bank,  the  latter  part  of  August 
or  the  first  part  of  September,  1901,  to  see 
about  the  note,  be  asked  the  Thompsons  If 
the  interest  had  been  paid,  and  one  of  them 
said  that  it  had  not  been.  Anderson  then 
declared  that  "then  the  note  is  due,  and  I 
will  sue  on  it"  Instead  of  doing  this,  he 
conferred  with  his  Joint  owner,  and  conclud- 
ed to  sell  the  same  to  the  plaintiff.  Plain- 
tiff purchased  the  same,  and  took  an  assign- 
ment, as  before  stated,  and,  upon  defend- 
ants' refusal  to  pay  the  note  In  full,  brought 
suit  on  July  29,  1902,  to  collect  the  whole 
amount  called  for  by  the  note.  Defendants 
had  no  notice  of  plalntiiTs  ownership,  or 
of  the  Interest  that  Anderson  and  BIy  had 
In  the  note,  until  July  of  the  year  1902,  aft- 
er all  the  Interest  payments  bad  been  made, 
as  before  stated.  When  Anderson  went  to 
the  Thompsons  to  see  if  the  interest  had 
been  paid,  and  was  informed  that  It  had  not 
been,  be  (Thompson)  said,  however,  that  "we 
[meaning  Thompson  Bros.]  could  pay  it  at 
any  time,  and  would  pay  it  then  if  he  [An- 
derson] wanted  it."  Anderson  responded  by 
saying:  "If  you  should  pay  me  the  Interest, 
I  could  not  sell  It  So  I  will  sell  It" 
Thompson  then  again  offered  him  the  Inter- 
est. It  seems  that  one  of  the  Mllners  had 
an  account  current  with  Thompson  Bros, 
or  the  bank,  and  had  directed  them  to  pay 
any  of  his  bills  or  obligations  that  might  be 
presented.  They  had  not  charged  up  this 
interest  account,  as  we  understand  it,  be- 
cause it  was  a  surety  debt,  and  they  did  not 
feel  authorized  to  do  so,  although  they  ex- 
pressed a  willlngnesB  to  do  so  when  Ander- 
son called  for  the  interest  on  the  obliga- 
tion. The  Thompsons  were  never  the  agents 
for  BIy,  save  as  they  held  the  note  for  him 
and  Anderson,  but  they  were  Anderson's 
agents  down  to  the  time  he  took  the  note 
away.  Hecker  had  no  notice,  so  far  as 
shown,  of  any  Interest  payments  being  made; 
and  BIy  was  not  Informed  thereof  at  any 
time  until  after  he  had  taken  the  note, 
when  be  was  told  by  one  of  the  Thompsons 
that  they  would  pay  him  the  Interest  on  It 
If  the  note  had  been  properly  indorsed  by 
Thompson  Bros,  to  Anderson  and  BIy,  and 
by  them  to  the  plaintiff,  we  should  have  no 
hesitancy  In  finding  that  the  trial  court  was 
in  error,  under  the  conceded  facts.  In  di- 
recting a  verdict  for  the  defendants.  But 
the  note,  while  negotiable  In  form,  was  not 
transferable  by  delivery,  so  as  to  bring  the 
transfer  within  the  rules  of  the  law  mer- 


chant It  was  transferred  by  delivery  from 
Thompson  Bros,  to  Anderson  and  BIy,  and 
they  assigned  their  respective  Interests  there- 
in to  the  plaintiff.  Under  such  a  showing 
the  holder  Is  nothing  more  than  an  assignee 
of  a  chose  In  action,  and,  as  socii,  took  the 
instrument  subject  to  any  defense  existing 
in  favor  of  the  makers  and  against  the  as- 
signors before  notice  of  the  assignment  by 
them.  Code,  {8  3048,  3461;  Younker  v.  Mar- 
tin, 18  Iowa,  143;  Franklin  v.  Twogood.  18 
Iowa,  516;  Johnson  v.  Walter,  60  Iowa,  315, 
14  N.  W.  325.  Defendants  made  payments 
of  interest  to  the  assignors  of  the  note, 
Thompson  Bros.,  which  were  accepted  ajid 
retained  by  them  down  to  the  present  Had 
they  remained  the  holders  thereof,  this 
would  have  constituted  a  waiver  of  their 
light  to  enforce  the  entire  note  by  reason 
of  default  in  the  payment  of  Interest.  These 
payments  were  made  and  accepted  before 
they  (defendants)  had  any  notice  that  the 
payees  were  not  in  fact  the  real  owners, 
and  before  they  had  any  notice  of  the  as- 
signment to  the  plaintiff.  Under  the  stat- 
utes referred  to,  and  under  the  law  gen- 
erally, this  was  a  defense  of  which  they 
could  have  availed  themselves  in  a  suit 
brought  by  the  assignee  of  the  note. 

There  were  some  erroneous  rulings  on  evi- 
dence, but  in  view  of  the  undisputed  evi- 
dence, these  rulings  were  without  prejudice. 

The  motion  to  strike  appellees'  abstract 
and  argument  Is  overruled. 

No  prejudicial  error  appears,  and  the  Judg- 
ment is  affirmed. 


WOOD  V.  HOWLAND  et  aL 

(Supreme  Court  of  Iowa.    Dec  17,  1904.) 

VEKOOB  AND  FUBCUASER— CONTBACI  TO  COR- 
VET — CONSTBUCTION— -PATMENT  —  TENDEB  — 
STJBTICIENCT— LIABH-irr  JOB  IHTEBEBT. 

1.  Under  a  contract  to  convey,  by  which  It 
was  agreed  that  the  pnrchaaw  might  pay  the 
entire  indebtedness  at  any  time  before  doe  by 
giving  (to  days'  notice  thereof,  a  notice  on  his 
part  within  such  time,  demanding  a  deed  and  ab- 
stract, and  stating  that  the  price  would  be  paid 
on  their  presentation,  most  be  treated  m^«ly 
as  information  of  the  purchaser's  desire  to  avail 
himself  of  the  option  given,  and  of  his  readiness 
to  pay  the  full  amount  at  the  end  of  the  period, 
or  sooner  If  the  vendor  would  consent  to  receire 
it 

2.  Where  a  vendor  had  satisfied  a  mortgage 
debt  which  the  purchaser  had  assumed  as  a  port 
of  the  price,  a  tender  of  the  full  amount  due  by 
the  purchaser,  which  did  not  include  the  amount 
of  the  mortgage  debt,  was  not  sufficient  to  stop 
the  running  of  interest,  it  not  appearing  that 
the  purchaser  was  deceived  by  the  vendor,  or 
that  be  was  Ignorant  of  such  fact  when  the 
tender  was  made. 

3.  Inability  to  perform  a  contract  to  convey 
would  not  of  itself,  in  the  absence  of  a  sufficient 
tender,  relieve  the  purchaser  from  liability  for 
interest 

Appeal  from  District  Court  Crawford 
County;   Z.  A.  Church,  Judge. 

The  opinion  states  the  case.  Decree  mod- 
ified. 
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Connor  &  Lally,  for  appellants.  M.  B. 
Bailey  &  John  Traver,  for  appellee  Joseph 
Wood.  T.  B.  Brady,  Shaw,  Sims  &  Keuhnle, 
and  H.  L.  Bobertson,  for  appellees  TyUmot 
and  Brace. 

WEAVER,  J.    On  May  6,  1896,  the  plain- 
tiff, Joseph  Wood,  being  the  owner  of  an 
80-acre  tract  of  land  In  Crawford  county,  en- 
tered into  a  written  agreement  to  sell  the 
same  to  the  defendant  E.  D.  Howland  for 
the  sum  of  $2,000,  to  be  paid  within  one  year 
from  that  date.    For  reasons  unnecessary  to 
here  state,  plaintiff  was  not  ready  to  make 
the    conveyance   at    the   time   agreed,    and 
Howland  continued  In  possession  of  the  land 
under  tbe   contract     On    March   15,  1902, 
Howland  entered  Into  a  written  contract  to 
convey  the  same  land,  with  other  tracts  then 
owned  by  him,  to  the  defendant  B.  F.  Wll- 
mot  for  the  gross  svmi  of  $11,040,  of  which 
snm  $1,S00  was  paid  in  cash,  an  existing 
mortgage  debt  of  $3,600  was  assumed   by 
Wilmot,  and  the  balance  was  made  payable 
in  six  yearly  installments.     It  was  further 
agreed  that   the  purchaser   might  pay  the 
entire  indebtedness  at  any  time  before  due 
by  giving  60  days'  notice  thereof,  and  that 
the  seller,  by  giving  like  notice,  should  be 
entitled  to  demand  payment  in  full.    Under 
the  contract  Wilmot  went  into  possession  of 
tbe  land.    On  May  1,  1902,  Wilmot  served 
upon  Howland   a   notice   in   the  following 
form:    "To  B.  D.  Howland  and  Anna  How- 
land:   Yon  are  hereby  notlfled  that  I  demand 
of  you  a  warranty  deed  to  the  West  Half  of 
the  North- West  Quarter  of  Section  Twenty- 
nine   (29),   and   the   Nortb-East   Quarter  of 
Section  Thirty    (30),   Township   Eighty-two 
(82),  North  Range  Forty-one  (41),  West  of  , 
tbe  5th  P.  M.,  and  abstract  showing  perfect 
title  free  and  clear  of  all  liens  and  encum-  I 
brances    at   once    in    accordance   with   the  ', 
terms  of  a  certain  land  contract  dated  MarcB  j 
15th,  1902,   entered   Into   between  you   and  , 
each  of  yoti  and  myself.    Yon  are  further  | 
notified  that  all  of  the  purchase  price  will  ' 
be  paid  to  you  at  once  upon  the  presenta- 
tion  of  satisfactory   abstract  of  title   and  ! 
•warranty  deed  to  said  premises.     You  are 
further  notlfled  that  I  demand  of  you  that  , 
you  surrender  and  deliver  to  me  the  posses-  ' 
slon  of  the  premises  now  occupied  by  you  '■ 
and  described  as  above,  within  thirty  days 
from  the  service  hereof.    Dated  at  Dunlap,  : 
Iowa,  this  1st  day  of  May,  1902.     [Signed] 
B.  T.  Wilmot."     On  July  17,  1902,  Wilmot  ' 
served  upon  Howland  the  following  notice:  ; 
"To   E.   D.   Howland   and   Anna   Howland; 
1   hereby  tender  and  offer   to  pay  to  you 
Sixty  Hundred  Sixty  and  Eighty  One  bun-  ' 
dredths  Dollars  ($G0C0.80),  lawful  money  un-  i 
der  terms  of  your  contract  with  me  in  writ- 
ing, under  date  of  March  15,  1902,  providing 
for  the  conveyance  to  me  of  the  West  Half 
of  the  North-West  Quarter  of  Section  29  and 
N.    E.   Quarter   of   Sec.   Thirty   (30),   all   In 
Township    Eighty-two    (82),    North    Range 


Forty-one,  (41),  West  of  the  5th  P.  M.,  In 
Crawford  County,  Iowa,  and  demand  of  you 
a  warranty  deed  duly  executed  for  same  to- 
gether with  abstract  showing  title  perfect 
In  you  subject  only  to  the  mortgage  Indebt- 
edness mentioned  in  said  contract.  Dated  at 
Dunlap,  Iowa,  thto  17th  day  of  July,  1904. 
[Signed]  B.  T.  Wilmot"  It  will  be  observed 
that  In  the  last  notice  the  sum  ofTered  to  be 
paid  is  the  full  contract  price  of  the  land, 
less  the  $1,500  paid  In  advance  and  the  $3,- 
600  mortgage  debt  assumed.  Wilmot  claims 
that  on  tbe  day  of  tlve  service  of  the  first 
notice,  and  at  all  times  thereafter,  he  was 
ready  to  pay  off  this  debt,  but  was  unable, 
after  due  Inquiry,  to  find  the  person  or  per- 
sons who  held  the  lien.  It  is  the  claim  of 
Howland  that,  Wilmot  having  failed  to  do 
so,  he  himself  discharged  the  lien,  and  that 
the  sum  represented  thereby  became  due  and 
payable  directly  to  him.  On  September  13, 
1902,  this  litigation  was  initiated  by  Wil- 
mot who  began  an  action  in  equity  to  en- 
force specific  performance  of  his  contract 
with  Howland.  Soon  thereafter  Wood  be- 
gan an  action  of  right  for  the  possession  of 
tne  land,  alleging  a  forfeiture  of  tbe  contract 
which  he  had  given  Howland.  Still  later, 
Howland  began  a  separate  action  in  equity 
for  the  specific  performance  of  Wood's  con- 
tract to  convey  to  him.  All  these  actions 
were  consolidated,  with  Wood  as  plaintiff 
and  all  the  other  patties  In  Interest  as  de- 
fendants. Each  party  in  appropriate  plead- 
ings alleges  full  performance  and  willing- 
ness to  perform  all  bis  several  undertakings 
and  agreements.  The  trial  court  found  against 
the  plaintiff,  Wood,  and  in  favor  of  How- 
land, for  a  specific  performance  by  plain- 
tiff of  his  agreement  to  convey.  As  between 
Howland  and  Wilmot  It  was  found  that  tbe 
latter  bad  made  a  sufficient  tender  of  pay- 
ment as  of  July  17,  1902,  and  decreed  that 
upon  payment  by  bim  of  tbe  full  sum  of 
$9,540,  with  Interest  from  the  date  of  the 
contract  to  July  17,  1902,  Howland  should 
make  and  deliver  a  deed.  From  this  decree 
Howland  and  his  assignees,  Connor  &  Lally, 
alone  appeal. 

The  one  question  presented  in  argument 
Is  the  sufficiency  of  the  tender  to  support  the 
decree  entered  by  the  trial  court.  The  ap- 
pellant contends  that  at  the  date  of  the  first 
notice  there  was  nothing  due  upon  the  con- 
tract, and  a  tender  at  that  time  was  una- 
vailing, and  if  such  notice  Is  to  be  consid- 
ered as  indicating  Wilmot's  exercise  of  his 
option  to  pay  the  entire  amount  due,  then 
Howland  was  under  no  obligation  to  accept 
It  until  the  expiration  of  the  60-day  period. 
It  is  also  insisted  that  the  tender  of  July  17, 
1902,  is  clearly  Insufllclent  by  the  sum  of 
$3,600,  and  Interest  We  think  It  cannot  be 
successfully  claimed  that  Howland  would 
have  been  required  to  take  the  money  until 
the  specific  notice  had  been  given,  and  we 
think  tbe  first  paper  served  upon  him  must 
be  treated  merely  as  Information  of  Wilmot's 
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desire  to  ayall  himself  of  the  option  given 
him,  and  of  bis  readiness  to  pay  the  full 
amormt  at  the  end  of  the  period,  or  sooner 
If  Howland  would  consent  to  receive  It  We 
are  also  constrained  to  hold  that  the  wilt- 
ten  tender  of  July  17,  1902,  was  insuffldent 
Wilmot  was  in  fact  under  obligation  to  pay 
a  balance  of  $9,540.  At  the  outset  $3,600  of 
this  sum  was  to  be  paid  to  the  mortgagees 
and  $5,940  to  Howland,  but  Howland,  by 
paying  off  the  mortgage,  had  become  enti- 
tled to  the  entire  sum.  While  Wilmot  tes- 
tifies to  some  eftort  made  by  him  in  May  to 
find  and  pay  the  mortgagee,  we  do  not  tiA- 
derstand  him  to  claim  that  oe  was  In  any 
manner  deceived  by  Howland  in  this  matter; 
nor,  indeed,  does  he  say  that  at  the  time  of 
making  the  tender  of  July  17th  he  did  not 
know  the  truth.  It  is  true  that  at  no  time 
before  the  final  decree  compelling  Wood  to 
convey  to  Howland  was  the  latter  able  to 
carry  ont  his  contract  and  make  Wilmot  a 
title  to  the  land,  and  the  only  effect  of  the 
tender.  If  it  had  been  sufficient,  would  have 
been  to  stop  the  accumulation  of  Interest, 
but  the  inability  of  Howland  to  perform 
would  not  of  itself,  in  the  absence  of  a  suffi- 
cient tender,  relieve  Wilmot  from  liability 
for  such  Interest 

The  effect  of  a  good  tender  being  to  stop 
interest  and  give  the  purchaser  for  the  time 
being  the  possession,  use  and  benefit  of  both 
the  land  and  of  the  money  which  represents 
the  contract  price,  it  is,  perhaps,  not  unjust 
to  require  as  a  condition  of  such  advantage 
that  the  tender  be  full  and  complete.  Under 
our  statute  a  tender  may  be  made  In  writ- 
ing, and,  while  an  offer  of  full  performance 
in  general  terms  may  be  sufficient  in  equity, 
nevertheless,  if  the  party  making  it  specifies 
the  exact  sum  which  he  offers,  he  must  be 
careful  to  name  a  sum  which  is  large  enough 
to  discharge  the  obligation  of  which  he  ten- 
ders a  performance.  This,  we  think,  Mr. 
Wilmot  failed  to  do.  It  is  to  be  said,  how- 
ever, that,  in  his  petition  for  specific  per- 
formance of  Howland's  contract  to  convey, 
he  tenders  performance  on  his  own  part  In 
a  manner  which  is  probably  sufficient  to  sus- 
tain his  action  under  the  doctrine  approved 
by  this  court  Hayward  v.  Munger,  14  Iowa, 
516;  Taylor  v.  Ormsby,  66  Iowa,  109,  23  N. 
W.  288;  Binford  v.  Boardman,  44  Iowa,  53. 
Had  the  decree  of  the  district  court  been 
based  upon  this  equitable  tender,  and  Wil- 
mot adjudged  to  pay  Interest  to  that  date, 
we  should  be  at  liberty  to  approve  the  de- 
cree. As  it  is,  we  conclude  that  there  was 
no  sufficient  tender  prior  to  the  beginning  of 
the  suit,  and  that  the  running  of  Interest  did 
not  cease.  The  decree  should  have  required 
Wilmot  to  pay  the  full  sum  of  $9,450,  with 
Interest  computed  to  the  date  when  such 
finding  was  entered.  To  this  extent  the  de- 
cree must  be  modified,  and  the  cause  is  re- 
manded to  the  trial  court  for  that  purpose. 

Modified. 


CARPENTBB  v.  CHICAOO,  R  L  *  P.  BT. 

CO. 

(Supnme  Court  of  Iowa.    Dec  14,  1904.) 

BAII.B0AD8  —  LICENSEES   —    DEATH— OFEBATION 
OF  TRAIN— >'SGLIG£NCK—rAILinUE  TO 
WABN— EVIDENCE. 

1.  In  an  action  for  death  of  a  railroad  con- 
tractor by  being  struck  by  a  train,  evidence  of 
oonversations  bietween  such  contractor  and  de- 
fendant's train  dispatcher  and  a  telegraph  oper- 
ator with  reference  to  requiring  ail  trains  to 
slow  down  aa  they  approacned  the  bridge  where 
the  contractor  was  working  was  properly  dis- 
allowed, in  the  absence  of  evidence  that  such 
servants  had  authority  to  bind  the  defendant  in 
the  premises, 

2.  In  an  action  for  death  of  a  railroad  con- 
tractor by  being  struck  by  a  train  at  the  point 
where  the  work  was  being  prosecuted,  which 
was  not  of  such  a  character  as  to  interrnpt  the 
ordinary  operation  of  trains,  the  railroad  com- 
pany was  not  guilty  of  negligence  in  failing  to 
reduce  the  si)eed  of  trains  at  that  point,  in  the 
absence  of  evidence  that  any  one  connected  with 
the  operation  of  the  road  and  in  authority  bad 
knowledge  that  work  was  being  done  at  th(> 
time  and  place  in  qnestlon. 

8.  Where  a  railroad  contractor  was  killed 
while  attempting  to  get  his  team  from  in  front 
of  an  approaching  train,  which  he  saw  nearly 
as  soon  as  the  enginemen  could  have  discovered 
him,  and  the  evidence  tended  to  show  that  the 
injury  was  caused  by  his  remaining  on  the  track 
too  long  in  his  endeavor  to  get  his  horses  from 
the  track,  the  railroad  company  was  not  guilty 
of  negligence  in  failing  to  give  warning  of  the 
approach  of  the  train  by  whistle  or  bell. 

Appeal  from  District  Court,  Folk  County; 
W.  H.  McHenry,  Judga 

Action  by  plaintiff,  aa  administratrix  of 
the  estate  of  L.  O.  Carpenter,  deceased,  to 
recover  damages  for  personal  Injury  to  her 
Intestate,  resulting  In  Ills  death.  The  mate- 
rial facts  respecting  the  accident  are  not  in- 
volved In  controversy.  It  appears  that  Car- 
penter and  one  SIsley  were  engaged  in  filling 
with  earth  the  west  end  of  a  bridge  near  the 
station  of  De  Soto,  on  the  line  of  the  defend- 
ant's railway.  The  earth  for  the  purpose 
was  being  obtained  from  the  right  of  way 
adjacent  to  such  bridge.  The  method  of  pro- 
cedure was  by  plowing  vp  the  earth,  using  a 
span  of  horses  and  a  common  plow  therefor, 
and  by  then  taking  up  and  transporting  the 
earth  by  means  of  wheeled  scrapers.  Car- 
penter was  struck  by  a  passenger  train  ap- 
proaching from  the  west,  and  instantly  kill- 
ed. The  circumstances  of  the  accident  are 
detailed  by  SlsIey — he  being  the  only  witness 
testifying  thereto — as  follows:  Carpenter 
started  to  do  some  plowing,  and.  when  ab.^ut 
200  feet  west  of  the  bridge,  he  undertook  to 
cross  the  railway  track  from  north  to  south 
with  his  team  and  plow.  He  bad  a  boy  driv- 
ing the  team,  and  be  (Carpenter)  was  hold- 
ing the  plow.  In  some  way  the  point  of  the 
plow  ran  under  the  north  rail,  between  the 
ties;  and  the  team — a  span  of  vicious  horses 
— kept  on  pulling  until  the  rail  became  wedg- 
ed in  between  the  i>Dlnt  and  the  beam  of  tlie 
plow.  The  witness  says  that  the  train  from 
the  west  was  due,  and  tbey  were  expecting 
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It;   that  from  where  be  stood  down  at  the  > 
bridge  he  heard  It  coming,  and,  looking  np,  j 
saw  It  come  aromid  a  cmrve  in  the  track  be- 
tween 600  and  700  feet  west  of  where  Car- 
penter, the  boy,  and  the  team  were;  that  be 
called  to  Carpenter  to  look  out  for  the  train, 
whereupon  the  boy  threw  the  lines  to  Car- 
penter, and  ran  away;  that  Carpenter  seized 
the  lines  and  tried  to  pull  the  horses  off  the 
track,  and,  failing  in  this,  be  ran  around  to 
the  beads  of  the  horses,  and  began  beating  , 
them  back  off  the  track,  and  succeeded  In  do- 
ing so,  but  failed  on  his  own  part  to  get  off  ' 
the  track  and  save  himself.    On  motion,  at  ' 
the  close  of  the  evidence  for  plalntifT,  there  i 
was  a  directed  verdict  in  favor  of  defendant,  ; 
and   judgment    against   plaintiff    for   costs.  I 
I^lainttff  appeals.    Affirmed. 

McLennan  &  Brennan,  for  appellant  Gar- 
roll  Wright  and  J.  I.  Dille,  for  appellee. 

BISHOP,  J.  One  ground  of  the  motion  to 
direct  a  verdict  was  that  there  was  no  proof 
of  any  negligence  on  the  part  of  defendant 
which  was  the  proximate  cause  of  the  acci- 
dent and  Injury.  The  acts  of  negligence  as 
charged  in  the  petition  may  be  summarized 
thus:  First,  that  the  train  in  question  was 
being  run  at  a  speed  of  more  than  60  miles 
an  hour,  whereas  the  defendant,  through  Its 
officers  and  agents,  had  promised  and  agreed 
to  slow  down  all  trains  as  they  approached 
the  bridge;  second,  that  no  warning  by  whis- 
tle or  bell  of  the  coming  of  the  train  was 
given  to  employes  working  at  said  bridge; 
third,  that  at  a  point  about  300  feet  west  of 
the  bridge  a  whistle  warning  should  have 
been  given  for  a  highway  crossing  the  track 
about  300  feet  east  of  the  bridge,  and  none 
such  was  given. 

1.  In  respect  of  the  ground  of  negligence 
first  stated.  It  will  be  sufficient  to  say  that 
the  evidence  wholly  fails  to  show  that  a 
promise  or  agreement  had  been  made  as  al- 
leged. Plaintiff  attempted  to  prove  by  Sis- 
ley  conversations  upon  the  subject  had  be- 
tween himself  and  Carpenter,  on  the  one 
band,  and  one  Gibney,  a  train  dispatcher  in 
Des  Moines,  and  also  the  telegraph  operator 
at  De  Soto,  on  the  other  hand.  This  evidence 
-was  ruled  out,  and  properly  so.  Gibney  was 
connected  with  another  division  of  the  plaln- 
tlCTs  road.  Moreover,  no  preliminary  proof 
vras  made  to  the  effect  that  a  train  dispatch- 
er or  a  station  telegraph  operator  had  any 
authority  in  the  premises.  EiVen  if  this  were 
not  so,  there  is  no  evidence  In  the  record 
tending  to  prove  that  any  one  connected  with 
the  operation  of  the  road,  and  in  authority, 
had  knowledge  that  work  was  being  done  at 
the  time  at  the  bridge  in  question.  And  the 
-fvork  being  done  was  not  such  as  to  Inter- 
rupt or  interfere  with  the  ordinary  operation 
of  trains  over  the  road. 

2.  The  other  matters  of  negligence  alleged 
may  be  disposed  of  in  brief.  We  need  not 
Htop  to  consider  what  might  have  been  the 
effect  of  the  situation  had  Carpenter  been  un- 


conscious of  the  approach  of  the  train.  The 
fact  is  that  he  was  advised  of  the  danger 
about  as  soon  as  the  enginemen  could  have 
discovered  him.  Now,  manifestly,  negligence 
cannot  be  predicated  upon  a  falltu'e  of  duty 
to  warn  when  the  person  to  be  warned  is 
fully  alive  to  and  presently  advised  of  the 
impending  danger,  and  this  practically  as 
soon  as  the  warning  could  have  been  given. 
Nor  can  it  be  said  that  In  such  a  case  the 
failure  of  duty — conceding  that  the  duty  ex- 
isted— was  the  proximate  cause  of  the  acci- 
dent; and  this,  if  for  no  other  reason,  be- 
cause under  the  circumstances  shown  the  ac- 
cident would  have  occurred  irrespective  of 
any  warning  that  might  have  been  given. 
What  we  have  said  applies  to  the  failure  to 
sound  the  whistle  for  the  highway  cro.«sing, 
and  with  even  more  force,  .ns  it  appears  that 
in  respect  thereof  the  du^  did  not  arise  un- 
til the  train  was  within  about  100  feet  from 
the  place  occupied  by  Carpenter  on  the  track. 
In  conclusion,  the  facts  bring  the  case  within 
the  principle  which  governs  In  cases  of  acci- 
dents upon  highway  crossings.  If  the  trav- 
eler see  or  hear  the  train  approaching,  or  is 
otherwise  warned  as  thoroughly  as  he  would 
have  been  had  the  whistle  been  sounded  or 
the  bell  rung,  he  cannot  bottom  a  charge  of 
negligence  on  a  failure  to  sound  an  alarm, 
as  such  cannot  be  said  to  be  the  proximate 
cause  of  the  accident  WiUoughby  v.  Rail- 
way, 37  Iowa,  432;  2  Thompson  on  Negli- 
gence, {  1558. 

The  verdict  was  rightly  directed,  and  the 
judgment  Is  affirmed. 


In  re  HOLSCHBR'S  HEIRS. 

HOLSCHER  V.  OEHRia. 

(Supreme  Court  of  Iowa.     Dec.  16,  1904.) 

OCABDIAN     AND     WABO— ACCOUNTING — AD- 
VANCEMENTS—CREDrTS. 

1.  Where  a  guardian  advanced  money  to  his 
ward  without  any  knowledge  on  his  part  of  the 
piirpoBE  for  which  the  same  was  to  be  used,  he 
was  not  entitled  to  credit  therefor  in  his  ju- 
dicial settlement  of  his  accounts,  though  he  was 
allowed  credit  therefor  by  the  ward  in  a  private 
settlement  out  of  court 

On  rehearing.    Modified  and  affirmed. 
For  former  opinion,  see  94  N.  W.  486. 

BISHOP,  J.  A  petition  for  rehearing  In 
this  case  has  been  submitted.  The  original 
opinion  was  filed  April  11,  1903,  and  will  be 
found  in  94  N.  W.  486.  Upon  a  careful  ex- 
amination of  such  petition  in  connection 
with  the  principal  record,  we  reach  the  con- 
clusion that  we  should  modify  the  original 
opiuion,  and  this  we  do  by  striking  out  the 
second  paragraph  of  division  2  of  such 
opiuion — being  the  paragraph  treating  of  the 
riglits  of  Catherine  M.  J.  Holscher — and  sub- 
stituting in  lien  thereof  the  paragraph  here 
following: 

In  the  later  report  Catherine  M.  J.  is  giv- 
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en  credit  for  the  balance  shown  by  the  first 
report,  and  Interest  at  5  per  cent  to  Janu- 
ary 21,  1897,  amounting  to  the  sum  of 
$1,329.34.  She  Is  charged  with  board  paid 
her  mother,  and  taxes;  and  It  is  said  that 
on  the  date  last  mentioned,  said  minor  hav- 
ing attained  her  majority,  full  settlement 
was  had,  and  the  balance  due  was  paid  to 
her.  Attached  to  the  report  is  a  receipt  of 
date  January  21,  1897,  for  the  sum  of  ^,- 
018.39,  in  form  and  containing  the  recitals 
found  In  the  receipt  giren  by  Dora  C.  Ex- 
ceptions to  the  report  were  also  filed  by 
Catherine  M.  J.  Therein  it  is  asserted  that 
she  was  not  of  full  age  at  the  time  of  such 
alleged  settlement,  and  that  in  fact  she  did 
not  reach  the  age  of  majority  until  in  Jan- 
uary, 1808,  and  for  that  reason  the  settle- 
ment should  be  set  aside  as  a  whole.  This, 
we  think,  should  not  be  done.  It  will  be  no- 
ticed that  in  the  original  petition  for  the  ap- 
pointment of  guardian  the  date  of  her  birth 
is  given  as  January,  1879.  Tills  would  bring 
her  eighteenth  birthday  In  January,  1897. 
Moreover,  when  the  settlement  was  made, 
her  mother  was  present  with  her,  and  cer- 
tainly the  guardian  was  given  to  understand 
that  she  had  become  of  age,  and  that  he  act- 
ed in  good  faith  in  such  respect  cannot  be 
doubted.  It  now  appears  probable  that  a 
mistake  was  made,  but  we  do  not  think  the 
situation  calls  for  relief  to  tbe  full  extent 
demanded.  It  appears,  however,  that  a  de- 
duction was  made  from  the  amount  due 
from  the  guardian  on  account  of  moneys  ad- 
vanced by  him  from  time  to  time,  on  her  re- 
quest, and  for  which  notes  had  been  given 
by  her.  These  notes  aggregated  tbe  sum  of 
$1,030,  and  interest  thereon  computed  to  the 
date  of  settlement  amounted  to  the  sum  of 
$26.  Tbe  total  amount,  or  $1,056,  wns  in- 
cluded in  tbe  receipt  taken  by  the  guardian, 
and  such  notes  were  by  him  turned  over  In 
part  payment  As  to  the  amount  of  the  ad- 
vancements thus  made,  we  think  the  report 
of  the  guardian  should  not  have  been  ap- 
proved. The  record  Is  somewhat  confusing 
— due,  probably,  to  the  fact  that  the  name 
of  the  elder  sister  is  Dora  Catherine,  and 
she  Is  frequently  spoken  of  as  Katie — but  a 
careful  reading,  after  reargum^t,  discloses 
that  with  one  exception  the  varions  sums  of 
money  were  advanced  without  any  knowl- 
edge on  the  part  of  the  guardian  of  the  pur- 
pose for  which  the  same  was  to  be  used. 
The  excepted  instance  was  an  advancement 
of  $550,  which  she  said  she  wanted  for  her 
mother.  He  had  no  knowledge,  however,  of 
what  was  done  with  the  money.  Catherine 
M.  J.  testifies  that  she  does  not  know  what 
she  did  with  any  of  the  money  save  that  one 
sum  was  drawn  to  be  applied  as  a  payment 
on  a  piano.  Now,  the  settlement  was  made 
out  of  court,  and,  notwithstanding  there  was 
no  actual  fraud  or  deception  practiced — and 
we  find  there  was  none — the  court  should 
scan  a  settlement  thus  made  closely,  and 
should   not  hesitate   to   withhold   ax>proval 


where  It  is  made  to  appear  that  the  settle- 
mei)t  was  clearly  against  tbe  interests  of  tbe 
ward.  The  law  regards  a  minor  as  incapa- 
ble of  exercising  proper  Judgment  in  respect 
of  tbe  conduct  of  business  matters;  accord- 
ingly, and  to  say  the  least  it  demands  tbe 
exercise  of  Judgment  and  discretion  at  the 
bands  of  the  guardian.  And  if,  through  his 
failure  to  reasonably  meet  such  requirement, 
the  estate  is  frittered  away,  he  must  make 
good  the  amount  thereof.  If  this  were  not 
so,  there  would  he  no  certainty  of  the  pres- 
ervation of  the  estates  belonging  to  minors. 
One  who  accepts  the  trust  incident  to  guard- 
ianship should  understand  thoroughly  that 
his  responsibility  Is  to  the  court  appointing 
him,  and  that  he  cannot  lay  down  the  trust 
until  he  has  made  settlement  with  the  coart, 
or,  if  made  out  of  court  that  the  stamp  of 
approval  should  be  put  upon  it  as  showing 
that  the  trust  has  been  faltlifully  executed. 
Citation  of  authorities  in  support  of  tbe  con-  • 
elusion  thus  reached  ought  not  to  be  neces- 
sary, but  see  Ellis  v.  Soper,  111  Iowa,  631, 
82  N.  W.  1041;  Bard  v.  Wood,  3  Mete. 
(Mass.)  74;  Wade  v.  Lobdell,  4  Gush.  510; 
In  re  Van  Home,  7  Paige,  46 ;  Crow  v.  Reed, 
38  Ark.  482;  Rogers,  Domestic  Relations,  f 
900 ;  2  Pomeroy,  Eq.  Jnr.  f  1062.  From  tbe 
views  thus  expressed  it  follows  that  tbe 
guardian  should  be  required  to  pay  over  to 
said  Catherine  M.  J.  Holscher,  in  addition 
to  the  sum  of  money  paid  her  at  the  time  of 
settlement  the  sum  of  $1,066,  with  interest 
at  6  per  cent  from  the  date  of  settlement  j 

and  the  case  will  be  remanded  for  proper  j 

proceedings  to  that  end. 

The  closing  paragraph  of  tbe  opinion  as 
filed  is  also  stricken  out  And  the  following 
substituted: 

The  Judgment  of  the  lower  court  Is  order- 
ed modified  to  the  extent  Indicated  In  the 
second  division  of  this  opinion.  In  all  other 
respects  it  Is  affirmed.  The  petition  for  re- 
hearing Is  overruled. 

Modified  and  affirmed. 


LAVENDER  ▼.  BOWBN  «t  aL 
(Supreme  Conrt  of  Iowa.     De&  16,  1904.) 

FBAUDULENT   CONVETANCT8— VOLUHTABT   COH- 

TETANCB— HUSBAND  AND  WIFE— URRB- 

COBDED  AOBEEKKNTS— HOTICK. 

1.  Where  defendant's  wife  conveyed  certain 
property  to  him  under  an  unrecorded  contract 
that  It  should  be  reconveyed  to  her  whenever  he 
concluded  to  <^lt  business,  and  in  pursuance  of 
such  agreement  he  executed  a  deed  of  such  prop- 
erty, be  being  at  the  time  insolvent  and  credit 
having  been  given  to  him  by  the  fact  of  hia  ti- 
tle to  the  property,  such  conveyance  was  frandn- 
lent  under  the  laws  of  Iowa,  and  therefore  void 
within  the  meaning  of  the  bankrupt  act  and, 
when  made  within  four  months  before  the  filing 
of  the  petition  in  bankruptcy,  may  be  avoided 
by  the  trustee. 

Appeal  from  District  Court,  Calhoun  Coun- 
ty;  Z.  A.  Church,  Judge. 

.4ction  in  equity  to  set  aside  cartaln  con- 
veyiincos  of  real  estate  as  having  been  made 
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In  fraud  of  the  rights  of  creditors.  The 
opinion  states  the  case.  Upon  trial  being 
had,  there  was  a  decree  In  favor  of  plain- 
tiff, and  defendants  appeal.    Affirmed. 

M.  B.  McGrary,  for  appellants.  B.  O. 
Stevenson  and  M.  W.  Frlck,  for  appellee. 

BISHOP.  J.  Plaintiff  Is  the  trustee  for 
defendant  Frank  Bowen,  adjudged  a  bank- 
rupt In  the  District  Court  of  the  United 
States.  Within  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy  the  de- 
fendant Frank  Bowen  conveyed  to  his  wife 
and  codefendant  the  legal  title  to  lots  15  and 
16,  block  6,  original  town  of  Lohrvllle,  Cal- 
houn county,  together  with  all  the  opera- 
bouse  furniture,  fixtures,  etc..  In  the  building 
situate  thereon.  The  deed  of  conveyance  so 
made  was  filed  for  record  and  recorded  in 
the  office  of  the  recorder  of  said  county.  It 
Is  alleged  that  at  the  time  of  such  convey- 
ance defendant  Frank  Bowen  was  Insolvent; 
that  the  same  was  made  without  considera- 
tion, and  with  intent  on  the  part  of  both 
defendants  to  hinder,  delay,  and  defraud  the 
creditors  of  the  grantor  therein.  The  facts 
alleged  by  defendant  Mary  M.  Bowen — and 
the  allegations  are  supported  by  the  evi- 
dence— are  that  In  the  year  1888  she  was 
the  owner  of  the  property  In  question,  and 
of  a  stock  of  goods  in  the  store  building 
situated  thereon;  that  she  then  deeded  all 
such  property,  real  and  personal,  to  her  hus- 
band, and  codefendant,  with  the  under- 
standing and  agreement  that  the  property 
should  be  taken  into  possession  by  her  hus- 
band, and  the  business  thereafter  conducted 
in  bis  name;  that  whenever  he  concluded 
to  quit  business  he  should  deed  the  property 
back  to  his  wife.  The  parties  were  careful 
to  reduce  such  agreement  to  writing,  but 
neglected  to  record  the  same  with  the  deed. 
It  appears  that  Frank  Bowen  continued  in 
business  until  early  in  the  year  1902,  when, 
having  concluded  to  quit  business,  he  fulfill- 
ed his  promise  to  his  wife,  and,  without  oth- 
er consideration,  executed  and  delivered  the 
deed  of  which  complaint  Is  now  made.  At 
the  time  thereof  he  was  largely  indebted  on 
merchandise  accounts,  and,  without  doubt, 
insolvent  It  does  not  appear  that  any  of 
his  creditors  had  actual  knowledge  of  the 
agreement  for  reconveyance,  and  It  does  ap- 
pear that  credit  was  generously  extended  to 
Bowen,  inspired,  in  part  at  least,  by  the  fact 
of  bis  title  to  the  property. 

Under  the  provisions  of  the  bankrupt  act, 
a  conveyance  of  property  made  within  four 
months  next  prior  to  the  filing  of  the  peti- 
tion In  bankruptcy  may  be  avoided  by  the 
tmstee  of  the  bankrupt  estate  on  the  ground 
oC  fraud.  And  it  is  generally  held  that  a 
conveyance  which  is  void  under  the  law  of 
tbe  state  will  be  taken  as  void  within  the 
meaning  of  the  bankrupt  act.  We  think  the 
current  of  the  authority  in  this  state  is  to 
the  effect  that  conveyances  made  under  the 
circumstances  disclosed  by  the  record  before 


us  operate  as  a  fraud  upon  creditors,  and 
may  be  set  aside  for  that  reason.  We  need 
not  cite  the  cases.  They  are  vrithln  easy 
reach  of  the  profession. 

We  conclude,  therefore,  that  the  decree  of 
tbe  trial  court  was  warranted,  and  It  Is  af- 
firmed. 


OREGORT  V.  WABASH  R.  00. 

(Supreme  Court  of  Iowa.     Dec.  17,  1904.) 

KAILBOADB  —  TBE8PASSEB8— CHILD  XIIXED  ON 
TBACK—NEQLIQENCE— SPEED  OF  TBAIN— EVI- 
DENCE—OPINIONS— MISCONDUCT  OK  COUNSEL 
— OBJECTIONS  NOT  HADE  BELOW — IMPEACH- 
HENT—VALUB  Or  LIU. 

1.  One  familiar  with  running  of  trains,  and 
who  has  general  knowledge  aa  to  their  rates  of 
speed,  is  competent  to  give  an  opinion  as  to  the 
speed  of  a  train  he  has  observed. 

2.  Where  a  child  two  years  old  was  run  over 
on  a  railroad  track  by  a  train,  it  may  be  shown 
that  the  engineer,  after  seeing  the  child,  did 
not  sound  the  whistle;  the  questions  whether 
in  the  exercise  of  a  prudent  judgment  he  should 
have  sounded  it,  and  whether  the  accident  would 
thereby  have  probably  been  avoided,  being  ques- 
tions for  the  jury. 

3.  Though  the  only  duty  of  trainmen  to  a 
trespasser  on  the  track  arises  after  they  dis- 
cover his  danger,  their  testimony  as  to  when 
they  became  aware  of  his  presence  is  not  con- 
clusive: so  that  evidence  that  the  engineer's 
view  of  the  track  was  unobstructed  for  a  con- 
siderable distance  as  he  approached  a  child  on 
the  track,  in  connection  with  his  testimony  that 
he  was  keeping  a  lookout,  and  the  fact  that 
alarm  signals,  having  apparently  reference  to 
no  other  cause  than  the  perceived  presence  of 
the  child,  were  given  before  the  time  when,  ac- 
cording to  his  testimony,  he  saw  the  child,  are 
competent  as  tending  to  show  be  did  see  the 
child  before  the  time  testified  to  by  him. 

4.  Objection  to  questions,  in  an  action  for 
negligence,  that  they  called  for  evidence  of  dis- 
tinct prior  acts  of  negligence,  cannot  be  urged 
for  the  first  time  on  appeal. 

6.  Where  misconduct  of  counsel  is  not  such 
that  it  could  not  have  been  prevented,  or  that 
any  resulting  prejudice  could  not  have  been  re- 
moved by  a  direction  to  the  jury,  reversal  can- 
not be  bad  on  account  thereof,  it  not  having 
been  complained  of  below. 

6.  A  witness  having  testified  that  he  did  not 
give  a  certain  signal,  and  on  cross-examination 
denied  that  at  a  certain  time  and  place,  and  in 
the  presence  of  certain  persons,  he  said  that  he 
did  not  give  such  signal,  testimony  that  at  such 
time  and  place  be  made  such  statement  Is  ad- 
missible for  puriKWe  of  impeachment. 

7.  To  make  a  railroad  company  liable  for 
death  of  a  trespasser  killed  by  a  train,  the  ac- 
tion of  those  in  charge  of  the  train  In  falling  to 
take  reasonable  precautions  to  avoid  the  Injury 
after  the  trespasser  was  seen  need  not  have  been 
willful  and  wanton. 

8.  Evidence,  in  an  action  for  death  of  a  girl 
two  years  old,  that  her  father  was  a  farmer  and 
her  mother  a  housekeeper,  and  that  the  wages 
of  female  teachets  in  the  neighborhood  was  from 
S30  to  $35  a  month,  held  sufflclent  to  go  to  the 
jury  on  the  value  of  her  life  to  her  estate. 

Appeal  from  District  Court,  Appanoose 
County;  M.  A.  Roberts,  Judge. 

Action  to  recover  damages  for  the  death 
of  plaintiff's  Intestate,  due,  as  alleged,  to  the 
negligence  of  defendant's  employes  In  the 

%  1.  See  ETldence^  voL  20,  Cent  DlC-  Si  2202.  2270. 
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operation  of  a  train.  Verdict  for  plaintiff 
for  !^1,210.  From  Judgment  on  tills  Terdlct, 
defendant  appeals.    Affirmed. 

Fe«  &  Fee,  for  appellant.  0.  F.  HoweU 
and  W.  R.  O.  Eendrick,  for  appellee. 

JIcCLAIN,  J.  Plaintiff's  Intestate,  a  fe- 
male child  about  two  years  of  age,  was  kill- 
ed by  being  run  over  by  the  engine  of  a  i»is- 
senger  train  on  tbe  defendant's  track,  at  a 
place  wbere  there  was  no  crossing  or  foot- 
way, either  by  law  or  custom;  and  the  ques- 
tions argued  relate  to  the  negligence  of  the 
engineer  operating  the  engine,  and  the  meas- 
ure of  damages  in  accordance  with  which  re- 
covery was  allowed. 

1.  Several  witnesses  for  plaintiff  testify  as 
to  the  speed  of  the  train  Just  before  the  ac- 
cident, the  question  of  speed  being  Impor- 
tant in  determining  whether,  after  the  child 
was  seen  by  tbe  engineer,  he  could  by  the 
exercise  of  reasonable  prudence  and  diligence 
have  stopped  the  train.  The  witnesses  were 
shown  to  have  traveled  on  trains  and  noticed 
their  rates  of  speed,  and  it  appears  to  us 
that  they  showed  themselves  to  be  competent 
to  give  an  opinion  as  to  the  rate  of  speed 
at  which  the  train  was  running.  If  such 
witnesses  are  not  competent,  then  It  would 
be  almost  impossible  to  seciue  any  evidence 
with  reference  to  the  rate  of  speed  of  a  train 
from  other  witnesses  than  the  employes  of 
the  company  operating  such  train.  One  who 
is  familiar  with  the  running  of  trains,  and 
who  has  general  knowledge  as  to  their  rates 
of  speed,  may  give  an  opinion  as  to  the  rate 
of  speed  of  a  particular  train  which  he  has 
observed.  Pence  t.  Chicago,  R.  I.  &  P.  R. 
Ck).,  79  Iowa,  389,  44  N.  W.  686;  Van  Horn  v. 
Burlington,  0.  R.  &  N.  R.  Co.,  S9  Iowa,  83, 
12  N.  Sv.  752. 

2.  Plaintiff  was  allowed  to  introduce  evi- 
dence, over  defendant's  objection,  tending  to 
show  that  no  signal  or  alarm  was  given  by 
the  blowing  of  a  whistle  after  the  engineer 
saw  the  child  on  the  track  and  before  the 
accident  The  argument  for  appellant  on 
this  point  is  that  in  the  case  of  a  child  of 
such  tender  years  the  blowing  of  the  whistle 
would  not  have  served  as  a  warning,  but 
would  have  been  quite  as  likely  to  stupify 
the  child  with  terror,  and  thus  prevent  Its 
escape  from  the  track,  as  to  communicate  to 
it  a  vrarning  of  danger  of  which  it  might 
take  advantage  for  the  purpose  of  escaping. 
But  it  seems  to  us  that  the  question  wheth- 
er, in  the  exercise  of  a  prudent  Judgment, 
the  engineer  should  have  given  an  alarm 
signal,  was  one  of  fact  for  the  Jury.  Evi- 
dence was  introduced  on  each  side  bearing 
on  this  question,  and  the  engineer,  as  a  wit- 
ness, excused  himself  for  not  giving  the 
alarm  signal  by  explaining  that  it  might 
have  had  the  opposite  effect  from  that  intend- 
ed. We  cannot  say  as  a  matter  of  law  that 
tbe  sounding  of  the  whistle  would  have  in- 
creased the  peril  of  tbe  child,  nor,  on  the 
other  hand,  that  a  child  of  such  age,  if  Its 


attention  had  been  attracted  by  tbe  signal, 
might  not  have  got  off  the  track  and  escap- 
ed danger.  If  the  latter  result  would  have 
followed,  either  by  reason  of  the  natural  in- 
stinct to  avoid  danger  on  being  frightened,  or 
by  reason  of  the  exercise  of  an  intelligent 
Judgment,  and  if  the  engineer,  in  the  exer- 
cise of  a  prudent  judgment,  bad  reason  to 
believe  that  in  either  of  these  ways  danger 
to  the  child  would  have  been  lessened  by  giv- 
ing the  signal,  it  was  his  duty  to  do  so,  and 
it  was  proper  to  leave  tbe  question  of  fact 
to  the  Jury.  It  might  well  be  that  if  tbe 
child  was  not  in  immediate  danger,  but  was 
so  near  the  track  that  if  frightened  it  might 
pat  itself  in  peril,  not  being  of  sufficient 
years  of  discretion  to  exercise  a  prudent 
Judgment,  then  there  would  be  a  good  excuse 
for  not  giving  the  alarm  signal.  But  we  can 
hardly  see  how,  in  the  case  of  a  child  ac- 
tually on  the  track  and  unconscious  of  the 
approach  of  a  train,  any  Increase  of  danger 
would  be  involved  in  giving  tbe  alarm  signal, 
while  there  would  be  some  possibility,  at 
least,  that  the  effect  of  the  alarm  would  be 
to  cause  the  child  to  get  out  of  danger  by 
reason  of  the  instinct  of  self-preservatloD, 
if  not  In  the  exercise  of  an  intelligent  Judg- 
ment. The  question  was  properly  submitted 
to  the  Jury  as  one  of  fact.  Masser  v.  Chi- 
cago, R  I.  &  P.  R.  Ob.,  68  Iowa,  802,  27  X. 
W.  776.  And  see,  as  having  some  bearing 
on  the  question,  though  not  directly  in  point 
Graybill  v.  Chicago,  M.  &  St  P.  R.  Co..  112 
Iowa,  738,  84  N.  W.  046;  McGUl  t.  Minne 
apolls  &  St  L.  R.  Co.,  113  Iowa,  358,  85  N. 
W.  620.  In  this  connection,  we  may  notice 
a  criticism  of  one  instruction  in  which  the 
court  explained  to  the  Jury  that  In  determin- 
ing the  question  of  the  engineer's  negligence 
they  might  take  into  consideration,  among 
other  things,  "whether  an  alarm  would  have 
had  the  result  to  frighten  the  child,  and.  If 
80,  whether  the  result  would  have  been  to 
cause  the  child  to  remain  on  the  track  or  to 
move  off  the  track."  It  seems  to  us  that  thia 
language  suggests  to  the  Jury  the  view  which 
we  have  above  expressed,  and  is  not  subject 
to  criticism.  It  is  also  urged  in  this  connec- 
tion that  the  defendant  was  not  liable  on  ac- 
count of  the  failure  to  give  the  signal  after 
the  danger  to  the  child  became  apparent  to 
the  engineer,  if  the  accident  would  neces- 
sarily have  happened  even  if  the  signal  had 
been  given.  Of  course,  this  is  true,  but  we 
think  it  was  properly  left  to  the  Jury  to  say 
whether  the  accident  would  probably  have 
been  avoided  If  such  signal  had  been  given. 
In  this  respect  the  Jury  were  fully  and  prop- 
erly Instructed. 

3.  Counsel  contend  that  in  rulings  on  evi- 
dence, in  Instructions  to  the  Jury,  and  in 
overruling  the  motion  for  a  new  trial,  the 
court  failed  to  properly  apply  the  rule,  recog- 
nized in  this  state,  that  as  to  a  trespasser 
upon  the  track  the  railroad  company  is  on 
der  no  duty  to  look  out  for  his  safety  nntil 
his  danger  becomes  known  to  those  operat- 
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ing  the  train;  In  other  words,  tbat  there  Is 
no  dnty  to  look  out  for  trespassers,  but  onl^ 
a  duty  on  the  part  of  the  company's  em- 
ployes, after  tbey  are  aware  that  a  trespasser 
is  In  danger,  to  exercise  proper  care  to  avoid 
injury  to  him.  There  la  no  controversy  as 
to  the  correctness  of  this  rule;  but  we  have 
held  that.  In  determining  whether  the  em- 
ployes of  the  company  did  see  the  trespasser 
in  time  to  have  avoided  Injury  to  him  In  the 
exercise  of  proper  care,  the  plalntitT  is  not 
concluded  by  the  testimony  of  the  employes 
themselves  as  to  when  they  did  In  fact  be- 
come aware  of  the  presence  of  the  trespasser, 
but  that'  all  the  circumstances  bearing  on 
that  question  are  for  the  consideration  of  the 
Jury.  Farrell  v.  Chicago,  R.  I.  &  P.  R.  Oo. 
aowa)  99  N.  W.  578;  Johnson  v.  Chicago,  M. 
&  St.  P.  R.  Co.  (Iowa)  98  N.  W.  312;  Purcell 
v.  Chicago  &  N.  W.  R.  Co.,  117  Iowa,  667,  91 
N.  W.  933;  Barry  v.  Burlington  R.  &  L.  Co., 
119  Iowa,  62,  93  N.  W.  68,  95  N.  W.  229. 
Therefore  It  was  competent  to  show  that  the 
engineer's  view  of  the  track  was  unobstruct- 
ed for  a  considerable  distance  as  he  approach- 
ed the  child,  for  this  evidence,  in  connection 
with  the  evidence  of  the  engineer  that  he 
was  keeping  a  lookout,  would  bear  on  the 
question  whether  be  did  in  fact  see  the  child 
sooner  than  he  testifies  tbat  he  did  see  It 
In  this  connection,  testimony  that  alarm  sig- 
nals were  given  before  the  time  when,  as  the 
engineer  testifies,  he  did  actually  see  the 
child,  these  signals  having  apparent  reference 
to  no  other  danger  or  cause  of  alarm  than 
the  perceived  presence  of  the  child  on  the 
track,  was  competent  as  tending  in  some 
measure  to  Indicate  that  the  engineer  did 
observe  something  on  the  track  before,  as 
he  testifies,  the  child  was  first  seen. 

4.  Several  objections  are  argued  on  the 
theory  that  the  court  allowed  evidence  to  be 
Introduced  relating  to  prior  fatal  accidents 
caused  by  an  engine  in  the  charge  of  the 
engineer  who  was  operating  the  engine 
which  caused  this  accident  As  an  abstract 
proposition,  proof  of  such  prior  accidents 
would  not  be  admissible,  nnless,  perhaps,  aa 
supporting  the  claim  that  the  company  was 
negligent  In  employing  this  engineer  in  view 
of  their  knowledge  of  his  negligence  on  pre- 
vious occasions.  But  there  is  no  such  ques- 
tion In  this  case.  However,  an  investigation 
of  the  record  shows  that  the  objection  made 
is  not  well  founded.  The  engineer,  who 
was  a  witness  for  the  defendant  testified  as 
to  the  effect  which  the  giving  of  an  alarm 
.signal  might  have  had  upon  the  child,  and 
referred  to  previous  accidents  In  his  ex- 
perience. He  was  cross-examined  with  ref- 
erence to  these  previous  accidents,  and  led 
to  disclose  the  fact  that  two  men  had  at 
ilitTerent  times  been  run  over  and  fatally 
injured  by  his  engine  while  he  was  operating 
it.  Counsel  for  plalntltr  made  great  point 
of  this  In  the  cross-examination  and  In  the 
argument  to  the  jury;  but  with  reference  to 
the  cross-examination  it  Is  to  be  noticed  tliat 


no  objection  to  the  questions  were  made  on 
the  ground  that  they  called  for  evidence  of 
a  distinct  prior  act  of  negligence.  As  this 
objection  was  not  urged  at  the  time.  It  can- 
not be  urged  now. 

5.  Much  is  said  In  argument  about  mis- 
conduct of  counsel  for  plaintiff,  not  only  in 
referring  to  the  two  previous  accidents  while 
this  engineer  was  operating  his  engine,  but 
also  in  explaining  why  not  more  than  $2,000 
was  claimed  In  the  original  petition  (the  rea- 
son assigned  being  that  the  claim  of  a  larger 
amount  would  have  enabled  defendant  to  re- 
move the  case  to  the  federal  court),  and  In 
commenting  on  the  amount  recovered  in  an- 
other similar  case.  The  remarks  of  counsel 
were  apparently  unwarranted;  but  no  ob- 
jection was  made  at  the  time,  nor  after- 
wards In  motion  for  a  new  trial,  and  counsel 
are  in  the  position,  therefore,  of  asking  us 
to  reverse  this  case  on  a  ground  not  brought 
in  any  way  to  the  attention  of  the  trial 
court  It  most  be  borne  in  mind  that  In 
actions  at  law  this  court  is  a  court  for  the 
correction  of  errors,  and  In  general,  in  such 
cases,  we  can  only  review  the  action  of  the 
trial  court  as  to  objections  which  have  been 
properly  raised  before  it  It  is  possible,  of 
course,  that  misconduct  may  be  so  fiagrant 
that  no  action  of  the  court  could  cure  the 
error,  and  possibly  In  such  cases  we  ought 
not  to  require  the  complaining  party  to  go 
through  the  formality  of  objecting  to  the 
argument  and  asking  for  a  new  trial.  With- 
out passing,  however,  definitely  on  that  ques- 
tion, we  are  satisfied  in  this  case  that  the 
misconduct  was  not  such  that  it  could  not 
have  been  prevented,  or  the  resulting  preju- 
dice. If  any,  removed  by  a  direction  of  the 
trial  court  to  the  Jury;  and  under  these  cir- 
cumstances we  would  not  be  Justified  in  re- 
versing on  account  of  the  misconduct  al- 
leged. Taylor  r.  Pacific  Mut  L.  Ins.  Co., 
110  Iowa,  621,  82  N.  W.  826;  Mackerall  v. 
Omaha  &  St  L.  R.  Co.,  Ill  Iowa,  547,  82  N. 
W.  975;  Gorham  v.  Sioux  City  Stockyards 
Co.,  118  Iowa,  749,  92  N.  W.  698;  Pence  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  70  Iowa,  889,  44  N. 
W.  686. 

6.  A  witness  was  permitted,  over  defend- 
ant's objection,  to  testify  to  statements  after- 
ward made  by  the  engineer  with  reference  to 
whether  or  not  he  gave  an  alarm  signal. 
This  testimony  was  not  competent  to'  show 
an  admission  binding  on  the  defendant,  but 
It  was  not  introduced  for  that  purpose.  The 
engineer,  having  testified  that  he  gave  no 
such  signal,  was  asked  on  cross-examination 
whether  he  did  not  at  a  time  and  place  speci- 
fied, and  in  the  presence  of  persons  named, 
say  that  he  did  give  such  signal;  and,  upon 
his  denial,  the  testimony  of  the  witness  that 
such  statement  was  made  at  the  time  and 
place  described  was  admissible  for  purposes 
of  impeachment,  and  It  was  plainly  Intro- 
duced for  that  purpose. 

7.  The  court  Instructed  the  Jury  that  it 
was  not  necessary,  in  order  to  entitle  the 
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plaintiff  to  recover,  that  tbey  find  that  Vm 
injury  was  Inflicted  willfully  or  intentionally 
by  tbe  engineer;  and  of  this  counsel  for  ap- 
pellant complain,  taking  the  position  that 
where  the  injured  person  is  a  trespasser, 
and  tbe  liability  of  tbe  company  is  only 
sought  to  be  established  on  the  ground  that, 
after  being  aware  of  the  danger  to  the  tres- 
passer, the  employes  of  the  company  werft 
at  fault  in  not  avoiding  such  danger,  the 
action  of  such  employes,  in  order  to  warrant 
recovery,  must  be  willful  and  wanton.  It 
may  be  true  that  In  some  of  the  cases  of  this 
character  this  court  has  referred  to  the  will- 
ful and  wanton  character  of  the  acts  of  rail- 
road employes  in  falling  to  take  reasonable 
precautions  to  avoid  Injury  after  the  tres- 
passer was  seen;  but  certainly  this  court 
has  never  announced  the  rule  that  under 
such  circumstances  the  company  will  not  be 
liable  unless  the  conduct  of  Its  employes  was 
intentional,  willful,  or  wanton;  and,  so  tar 
as  we  can  discover,  the  rule  uniformly  ad- 
hered to  has  been  that  if,  after  the  employes 
In  charge  of  tbe  train  become  aware  of  dan- 
ger to  a  trespasser  on  the  track,  they  can, 
by  the  exercise  of  such  care  as  a  reasonably 
prudent  person  would  exercise  under  the  cb:- 
cumstances — that  Is,  the  highest  possible 
degree  of  care  In  view  of  tbe  fact  that  human 
life  is  involved — avert  such  danger,  it  is  their 
duty  to  do  so;  and  the  company  will  be  li- 
able for  their  failure  in  this  respect,  which 
failure  will  be  attributed  to  the  company 
as  negligence.  Orr  v.  City  Railway  Com- 
pany, 94  Iowa,  423.  431,  62  N.  W.  851;  Sutdn 
V.  Chicago,  M.  ft  St  P.  R.  Co.,  95  Iowa,  304» 
63  N.  W.  709;  Kelley  v.  Chicago,  B.  ft  Q.  R. 
Co.,  U8  Iowa,  387,  92  N.  W.  46;  Purcell  ▼. 
Chicago  &  N.  W.  R.  Co.,  100  Iowa,  628,  80 
N.  W.  682,  77  Am.  St  Rep.  557;  Walters  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  41  Iowa,  71;  Burg 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  00  Iowa,  106^ 
57  N.  W.  680,  48  Am.  St  Rep.  419.  By  an- 
swers to  special  interrogatories  propounded 
at  the  request  of  the  defendant  the  Jury 
exonerated  the  engineer  from  intentionally 
or  willfully  causing  the  death  of  tbe  child; 
but  these  answers  did  not  exonerate  him 
from  neglect.  It  is  evident  that  the  Jury 
found  that  he  was  negligent,  though  not  act- 
ing with  any  intention  or  desire  to  cause  the 
child's  death.  The  Jury  were  correctly  in- 
structed on  the  subject  of  neglect  and  there 
was  evidence  to  support  the  verdict  In  this 
respect 

8.  Finally,  It  is  urged  that  there  was  no 
evidence  as  to  the  value  of  the  life  of  Intes- 
tate to  her  estate.  Evidence  was  introduced, 
apparently  without  objection,  that  the  wages 
of  female  school-teachers  in  the  vicinity  of 
intestate's  home  was  from  $30  to  $35  a 
month;  but  there  was  no  other  evidence  as 
to  the  value  of  the  life  of  a  female  child  two 
years  of  age;  that  is,  what  the  earnings  of 
such  child  would  be  from  the  time  of  ma- 
jority to  the  limit  of  expectancy  of  life.  The 
father  of  tbe  deceased  was  a  farmer,  and 


tbe  mother  a  housekeeper.  The  court  in- 
structed the  Jury  that  the  evidence  as  to 
these  matters  was  not  admitted  for  tbe  pur- 
pose of  establishing  a  presumption  that  the 
child  would  have  become  a  school-teacher, 
and  directed  them  that  the  evidence  could  be 
considered  as  bearing  on  the  position  in  so- 
ciety and  the  relative  status  of  the  family 
in  which  the  child  lived,  and  tbe  opportuni- 
ties afforded  in  that  locality  to  young  women 
to  pursue  an  Independent  calling,  and  that 
it  was  for  the  jury  to  say,  "from  these  facts 
and  all  the  evidence  bearing  on  this  question, 
with  the  assistance  of  the  knowledge  aud 
observation  common  to  all  alike,  what  if 
any,  independent  calling  or  business  de- 
ceased would  have  followed,  and  the  amount 
of  the  estate,  if  any,  she  would  have  accumu- 
lated had  she  lived  out  her  expectancy." 
That  in  such  a  case  the  jury  are  not  to  be 
limited  to  award  nominal  damages  merely 
because  it  is  impossible  to  prove  what  the 
occupation  of  the  child  would  have  been, 
and  the  compensation  which  would  have 
been  received  in  such  calling,  is  well  settled. 
Walters  v.  Chicago,  R.  I.  &  P.  R,  Co.,  41 
Iowa,  71,  80;  Hively  v.  Webster  County,  117 
Iowa,  672,  91  N.  W.  1041;  Eglnolre  v.  Union 
County,  112  Iowa,  558,  84  N.  W.  758;  Far- 
rell  V.  Chicago,  R.  I.  ft  P.  R.  Co.  (Iowa)  99  N. 
W.  578.  If  the  court  bad  been  asked  to  di- 
rect the  Jury  that  in  establishing  the  dam- 
ages to  the  child's  estate  they  should  And  tbe 
present  worth  of  what  the  aggregate  earn- 
ings of  the  child,  from  majority  until  the  end 
of  expectancy  of  life,  less  the  ordinary  ex- 
penses of  Uving,  would  have  been,  no  doubt 
some  such  Instruction  should  have  been  giv- 
en; but  no  Instruction  on  this  subject  was 
asked,  and  we  think  that  what  the  court 
said  was  not  substantially  nor  prejudicially 
erroneous.  Andrews  v.  Chicago,  M.  ft  St 
P,  R.  Co.,  86  Iowa,  677,  685,  53  N.  W.  399. 
In  such  cases,  the  best  that  can  be  done  is 
to  direct  the  Jury  as  to  the  general  basis  on 
which  the  right  to  recover  is  founded,  and 
allow  them  to  fix  such  sum  as  is  In  their 
Judgment  reasonable.  It  Is  evident  in  this 
case  that  the  jury  did  not  allow  the  total 
amount  of  the  earnings  of  a  school-teacher 
at  $30  a  month,  nor  even  the  total  net  earn- 
ings at  that  rate  for  the  period  of  expectancy 
of  life  after  majority,  which  appeared  from 
the  Carlisle  Life  Tables  Introduced  in  evi- 
deivce.  No  complaint  is  made  that  the  ver- 
dict is  excessive,  and  we  are  satlsfled  that 
the  Jury  did  not  adopt  any  imreasonable 
basis  for  computation  of  the  amount 

We  have  discussed  the  principal  errors 
which  are  relied  upon;  others  which  are 
urged  are  so  obviously  without  merit  that  we 
do  not  find  it  necessary  to  refer  to  them. 
A  motion  to  strike  appellee's  amended  ab- 
stract is  submitted  with  the  case,  but  on 
an  examination  of  tbe  record  we  think  that 
it  should  be  overruled. 

Tbe  judgment  of  the  trial  court  is  af-  w 
firmed. 


Digitized  by 


Google 


Iowa) 


Mclaughlin  v.  American  fieb  ins.  co. 


765 


McLaughlin  et  ai.  ▼.  American  fibb 

INS.  CO. 
(Supreme  Court  of  Iowa.     Dec.  16,  1804) 

IRBtrBANCE  —  POLICIES  —  ESECUTrON  —  UOHT- 
NINO  CULUSK— INSEETION  ATTEB  LOSS — ATJ- 
THOBITY    OF   AGENT — DEPOSIT    OF    POLICY. 

1.  Where  an  insurance  agent  had  authority  to 
contract  for  insurance  on  defendant's  behalf, 
and  to  issue  policies  containing  a  lightning 
clause,  and  he  agreed  to  issue  such  a  policy  to 
plaintiff,  plaintiff  was  not  chargeable  with  the 
agent's  failure  to  correctly  report  the  risk  as 
contracted  to  defendant. 

2.  Where,  by  mistake  of  defendant's  agent  is- 
suing a  policy  of  insurance,  a  lightning  clause 
contracted  for  was  omitted  by  llhe  agent's  in- 
advertence, the  agent  had  authority  to  insert 
■nch  danse  after  loss. 

3.  Plaintiff  contracted  with  defendant's  agent 
for  a  policy  containing  a  lightning  clause.  A 
policy  was  issued  by  the  agent  which  by  his 
Inadvertence  did  not  contain  such  clause,  and, 
the  policy  being  allowed  to  remain  in  the 
agent's  custody,  the  omission  was  not  discovered 
until  after  loss,  when  the  agent  inserted  such 
clause.  Held  that,  since  the  agent's  authority 
to  issue  the  policy  continued  until  he  had  exe- 
cuted a  policy  embodying  the  terms  of  the  con- 
tract, the  fact  that  the  policy  was  permitted 
to  remain  in  the  agent's  custody  after  it  was 
ready  for  delivery  in  its  incompleted  form  did 
cot  render  the  agent  the  representative  of  in- 
sured, without  further  authority  to  act  in  the 
premises. 

Appeal  from  District  Court,  Clayton  Coun- 
ty;  L.  B.  Fellows,  Judge. 

Action  on  policy  of  fire  insurance.  Judg- 
ment for  plaintiff  on  a  trial  without  a  jury. 
Defendant  appeals.    Affirmed. 

Dudley  &  Coffin  and  J.  E.  Corlett.  for  ap- 
pellant M.  X.  Geske  and  D.  D.  Murphy, 
tor  appellee. 

McCLAIN,  J.  The  loss  for  which  recov- 
ery was  sought  was  by  lightning,  and  the 
defense  was  that  the  policy  did  not  cover 
■nch  loss.  It  appeared,  without  substantial 
conflict  in  the  evidence,  that  tbe  insured 
applied  to  the  recording  agent  of  defendant 
tor  a  policy  covering  loss  by  both  Are  and 
llgbtnlng,  and  that  the  agent,  having  au- 
thority to  contract  for  Insurance  on  behalf 
of  defendant,  agreed  that  such  policy  sbould 
be  Issued,  the  risk  to  attach  from  the  time 
the  contract  for  insurance  was  made;  that 
the  recognized  method  of  doing  business  by 
the  agent  in  behalf  of  the  defendant  was  to 
attach  to  the  form  of  a  policy  which  did 
not  cover  loss  by  lightning  a  slip  containing 
the  usual  lightning  clause;  that  the  policy 
was  made  out  by  the  agent  without  such 
slip  being  attached  thereto,  and  was  held  by 
him  without  delivery  to  the  Insured  until 
after  tbe  loss  occurred,  when,  noticing  the 
omission  to  attach  the  slip  containing  the 
lightning  clause,  he  then  attached  such  slip 
to  tbe  imllcy  and  delivered  it  to  tbe  insured; 
and  that  he  bad  full  authority  to  issue  poli- 
cies with  the  llgbtnlng  slip  attached,  and 
omitted  to  do  so  in  this  particular  case 
through  an  oversight 

There  Is  some  contention  on  the  part  Of 


appellant  that  the  risk  was  reported  by  the 
agent  to  the  defendant  company  without 
mentioning  the  lightning  clause,  but  it  ap- 
pears that  what  was  reported  was  the  con- 
tinuance of  the  risk  under  a  previous  policy, 
and  It  does  not  appear  In  evidence  whether 
such  previous  policy  contained  the  llgBtnlng 
clause  or  not  But  this  we  think  immate- 
rial. The  agent  had  authority  to  contract 
for  Insurance  on  behalf  of  defendant,  and  to 
issue  polides  containing  tbe  lightning  clause, 
and  in  this  case  It  appears  that  he  did  con- 
tract for  such  Insurance.  It  was  not  a  mat- 
ter with  which  the  insured  was  chargeable 
that  the  risk  was  not  correctly  reported  to 
tbe  company.  If  the  agent  failed  correctly 
to  report  the  risk,  the  company,  and  not  the 
insured,  was  chargeable  with  the  omission. 

The  substantial  contention  for  tbe  appel- 
lant is  tbat  the  agent  bad  no  authority  to 
vary  tbe  terms  of  a  contract  of  insurance 
fully  made  and  executed,  evidenced  by  a 
written  policy;  and  that,  If  by  mistake  the 
policy  did  not  embody  the  agreement  of  the 
parties,  tbe  remedy  of  tbe  insured  was  to 
bring  an  action  in  equity  for  reformation, 
and  that  he  could  not  bring  his  action  at 
law  on  the  written  policy  and  recover  on 
proof  of  a  different  contract  from  that  con- 
tained in  tbe  policy.  It  Is  not  necessary, 
however,  to  elaborate  the  discussion  of  this 
question.  We  have  held  that  where,  by  mis- 
take of  tbe  agent  in  Issuing  the  written  pol- 
icy, words  have  been  omitted  necessary  to 
make  It  embody  the  binding  contract  for  in- 
surance, such  words  may  be  inserted  by  tbe 
agent,  even  after  the  loss  has  occurred. 
Taylor  v.  State  Ins.  Co.,  88  Iowa,  621,  67  N. 
W.  577,  60  Am.  St  Rep.  210.  In  tbat  case 
we  went  further  than  it  Is  necessary  to  go 
in  the  case  before  us  in  recognizing  the  pow- 
er of  the  agent,  for  there  the  policy  liad 
been  delivered  to  the  Insured,  and  was  cor- 
rected after  such  delivery  and  after  the  loss, 
while  here  the  policy  had  never  been  deliv- 
ered, and  the  Insured  was  not  therefore,  as 
we  think,  chargeable  with  knowledge  of  the 
terms  of  tbe  Instrument. 

Counsel  contend  that  as  the  policy  was 
allowed  by  the  Insured  to  remain  in  the  cus- 
tody of  the  agent  after  It  was  ready  for  de- 
livery, such  agent  became  his  agent,  and  was 
no  longer  the  representative  of  tbe  company; 
but,  conceding  this  to  be  true,  the  case  Is 
not  taken  out  of  tbe  rule  announced  In  Tay- 
lor V.  State  Ins.  Co.,  supra.  Until  the  writ- 
ten policy  was  made  to  conform  to  the  con- 
tract for  Insurance,  it  was  not  a  completed 
execution  of  that  contract,  and  did  not  re- 
lieve tbe  company  from  liability  under  that 
contract  Until  the  agent  had  completely 
executed  his  authority  by  Issuing  a  policy 
embodying  the  terms  of  the  binding  con- 
tract, bis  authority  to  issue  a  policy  of  in- 
surance continued.  Of  course,  when  a  writ- 
ten Instrument  Is  fully  executed.  It  is  pre- 
sumed to  embody  the  agreement  of  the  par- 
ties,  and   any    prior   or   contemporary   oral 
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sgrconient  Is  merged  therein;  but  If,  by  rea- 
son of  mistake,  it  does  not  conform  to  the 
prior  oral  agreement,  we  see  no  reason  for 
recognizing  such  a  merger.  It  is  not  neces- 
sary, liowever,  to  elal>orate  the  arguments, 
for  TTe  think  the  rule  Is  settled  for  this  state 
in  the  case  already  cited,  and  we  have  no 
inclination  to  reconsider  the  conclusion  there 
announced.  This  is  decisive  of  the  present 
case,  and  the  Judgment  of  the  trial  court  1> 
alhrmed. 


DBWITT  V.  MILIiS  COUNTT. 
(Supreme  Court  of  Iowa.     Dec.  17,  1904.) 

CinSS  —  CONTRACT  BT  BOABD  OF  HKALTH  — 

KMEBOENCT — HEALTH  OFFICEB  AND 

MEMBER  OF  CITY  COUNCII,. 

1.  Under  Code,  g  1026,  providing  that  the 
board  of  health  of  a  city  under  a  special  charter 
shall  appoint  a  ph^fsician  to  the  t>oard,  who 
shall  hold  office  during  its  pleasure,  and  shall 
recommend  the  salary  or  compensation  to  be 
paid  its  officers  and  agents,  and  in  case  of 
emergency  may  employ  persons  to  aid  in  the 
execution  of  its  orders  and  fix  their  compensa- 
tion, the  board,  in  case  of  an  emergency,  may 
employ  its  health  officer  to  perform  extra  serv- 
ices. 

2.  The  employment  by  the  board  of  health  of 
a  city,  in  case  of  emergency,  of  persons  to  aid 
in  the  execution  of  its  orders,  not  being  re- 
quired by  Code,  $  102C,  to  be  approved  by  the 
city  council,  it  may  employ  a  member  thereof. 

3.  Code,  I  943,  prohibiting  any  member  of  a 
city  becoming  interested  in  any  contract  for 
work  to  be  performed  for  "the  corporation," 
does  not  prevent  his  l>eing  employed  by  the 
city's  board  of  health  to  attend,  at  the  expense 
of  the  county,  smallpox  patients  for  whose  care 
the  county  is  liable. 

Appeal  from  District  Court,  Mills  County; 
W.  R.  Green,  Judge. 

Action  to  recover  for  medical  services  ren- 
dered under  a  contract  with  the  board  of 
health  of  Glenwood.  A  directed  verdict  was 
returned,  upon  which  Judgment  was  entered 
as  prayed.  The  defendant  appeals.  Affirm- 
ed. 

L.  T.  Genung  and  A.  B.  Cook,  for  appel- 
lant.   John  v.  Stone,  for  appellee. 

LADD,  J.  In  December,  1901,  an  epidem- 
ic of  smallpox  broke  out  in  the  city  of  Glen- 
wood, and  the  plaintitC  was  employed  to  ren- 
der all  necessary  medical  services  to  those 
afflicted  with  the  disease  on  the  following 
terms:  For  the  first  case  he  was  to  receive 
$150;  for  the  next  three,  $100  each;  and 
thereafter  $50  for  each  patient.  Four  pa- 
tients were  treated.  Payment  has  been 
made  for  the  first  The  other  three  were 
persons  for  whose  care  the  county  was  11a- 
l>le.  Some  question  is  raised  concerning  the 
liability  of  two  of  these,  but  the  evidence 
showed  conclusively  that  they  were  without 
means.  That  part  of  the  answer  alleging 
that  at  the  time  of  entering  into  the  con- 
tract the  plaintiff  was  a  member  of  the  city 
council  of  Glenwood,  and  also  health  officer 
of  its  board  of  health,  was  stricken,  on  mo- 
tion,   as    being   immaterial   and    Irrelevant 


The  ruling  was  correct  Glenwood  Is  a  dty 
under  special  charter,  and  the  board  of 
health  consisted  of  five  members  designated 
by  the  mayor.  The  plaintiff  was  not  one 
of  these,  and  there  is  nothing  in  the  statutes 
prohibiting  him,  in  an  emergency,  from  be- 
ing employed  by  the  board  of  health  at  an 
agreed  compensation.  Section  1028,  Code. 
This  was  not  subject  to  the  approval  of  the 
council,  and  the  contract  was  not  invalidated 
by  section  943  of  the  Code,  prohibiting  any 
member  of  the  council  from  becoming  "in- 
terested directly  or  Indirectly  In  any  contract 
for  work  or  service  to  be  performed  for  the 
corporation."  The  corporation  referred  to  is 
the  city,  and,  as  the  service  was  not  to  be 
rendered  for  it,  but  at  the  expense  of  the 
county,  the  statute  does  not  apply. 
Affirmed. 


FINDLEY  et  al.  v.  KOCH  et  aL 

(Supreme  Court  of  Iowa.     Dec.  15,  1904.) 

VENDOB  AND  PUBCHASEB— SPECIFIC  FEBFOBM- 
ANCE — DEFENSES— NEOLIQENT  DELAT— ABAN- 
DONMENT OF  CONTBACT— ACTIONS  FOB  DAM- 
AGES—BETUBN    OF  PtTBCHASE   MONET. 

1.  Where  a  written  contract  for  the  convey- 
ance of  real  estate  explicitly  stated  that  the 
persons  executing  the  same  acted  as  agents  for 
the  owner,  and  the  owner  in  writing  accepted 
the  contract  as  bis  own,  the  contract  was,  in 
legal  effect,  one  between  the  purchasers  and  the 
owner. 

2.  Although  a  contract  to  convey  real  estate 
does  not  contain  any  specific  provision  tiiat 
time  should  be  deemed  of  the  essence  thereof, 
yet  an  unreasonable  delay  and  negligence  in 
carrying  out  the  terms  of  the  contract  will  pre- 
clude the  purchaser  from  obtaining  specific  pei^ 
forniance,  especially  where  the  delay  renders 
performance  inequitable  and  unjust  to  the  seller. 

3.  Defendant  in  August,  1900,  entered  into  a 
contract  for  the  sale  of  real  estate  to  plaintiffs, 
at  an  agreed  price  per  acre.  A  controversy 
arose  as  to  the  number  of  acres  in  the  tract, 
and  plaintiffs,  without  tendering  payment  for 
any  number  of  acres,  asked  for  a  further  sur- 
vey, at  their  expense  if  defendant's  claim  was 
correct,  and  at  defendant's  if  plaintiffs'  claim 
was  sustained.  Defendant,  who  had  permitted 
plaintiffs  to  sow  the  land,  resumed  possession 
and  use  in  March,  1901,  and  deposited  a  deed 
to  plaintiffs  in  bank.  Negotiations  were  con- 
tinued until  Septemlier,  when  defendant  inform- 
ed plaintiffs  that  they  had  forfeited  all  rights, 
and  that  he  would  not  convey.  Plaintiffs  took 
no  further  steps  until  August,  1902,  when  they 
sued  for  specific  performance.  Meantime  the 
market  value  of  the  land  had  advanced,  and  de- 
fendant had  incurred  expenses  in  purchasing 
machinery,  etc..  In  reliance  on  plaintiffs'  aban- 
donment of  the  contract.  Held,  that  specific 
performance  would  t>e  refused. 

4.  A  purchaser  of  real  estate  cannot  recover 
damages  for  the  failure  of  the  vendor  to  con- 
vey, where  he  himself  has  forfeited  his  rights 
under  the  contract  by  an  abandonment  thereof 
and  bv  negligent  delay  in  complying  with  its 
provisions. 

6.  Any  daim  of  a  purchaser  of  real  estate  to 
recover  earnest  money  paid  by  him,  after  he 
has  abandoned  and  forfeited  his  rights  under  the 
contract,  is  subject  to  a  counterclaim  for  the 
damages  resulting  to  the  vendor  on  aocoont  of 
the  purchaser's  breach  of  contract 

6.  In  a  suit  for  specific  performance,  while 
the  court  may  award  damages,  if  on  accotint  of 
any  fault  of  plaintiff,  equitable  relief   by   way 
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of  specific  performance  cannot  be  afforded,  yet 
it  cannot  award  damages  for  the  refusal  of  the 
vendor  to  return  the  purchase  money  paid,  but 
such  relief  must  be  secured  in  an  action  sound- 
ing in  quasi  contract,  and  not  on  the  breach  of 
the  contract  to  convey. 

Appeal  from  District  Coart,  Clay  County: 
A.  D.  Bailie,  Jodge. 

Action  against  defendant  Koch  for  speclflc 
performance  of  contract  to  convey  land, 
with  the  additional  prayer  that  if  defendants 
be  found  not  able  to  perform  their  contract, 
then  that  plalntUFs  tiave  damages  on  account 
of  the  Increased  value  of  the  land  after  the 
making  of  the  contract,  and  also  for  the  loss 
of  the  rental  value;  and,  further,  that  If 
for  any  reason  plaintiffs  are  not  entitled  to 
such  relief,  then  that  they  have  judgment 
against  defendants  for  $1,600  paid  by  plain- 
tiffs on  the  purchase  price.  Defendants  In- 
terposed counterclaims  for  damages  on  ac- 
count of  failure  by  plaintiffs  to  perform  the 
.contract.  On  the  trial  the  court  dismissed 
plaintiffs'  appeal  and  defendants'  counter- 
claim, reserving  to  {he  plaintiffs  the  right 
to  bring  an  action  at  law  to  recover  the 
money  paid,  and  to  defendants  the  right  to 
sae  on  tUeir  counterclaims.  From  this  de- 
cree both  plaintiSs  and  defendants  appeal, 
but  plaintiffs  will  be  treated  as  appellants. 
Affirmed. 

Gilchrist,  Whipple  &  Brown  and  U.  H. 
Martin,  for  appellants.  F.  H.  Helsell  and 
Buck  &  Klrkpatrick.  for  appellees. 

McGLAIN,  J.  Counsel  for  appellees  con- 
tend that  the  contract  to  convey  was  not 
made  by  plaintiffs  with  defendant  Koch,  but 
with  Everett  &  Blow,  real  estate  agents,  who 
agreed  to  furnish  abstract,  conveyance,  etc., 
and  that  the  money  was  paid  to  this  firm, 
and  that  therefore  no  action  can  be  main- 
tained against  Koch.  But  this  Is  clearly  an 
erroneous  interpretation  of  the  written  con- 
tract, which  explicitly  states  that  Everett 
&  3I0W  acted  as  agents  for  Koch,  the  owner 
of  the  real  estate  referred  to  In  the  con- 
tract It  further  appears  that  Koch  in  writ- 
ing accepted  the  contract  as  his  own.  We 
have,  therefore, .  In  legal  effect,  a  written 
contract  between  plaintiffs  and  Koch  for  the 
conveyance  of  the  property,  and  can  direct 
our  attention  at  once  to  the  question  wheth- 
er plaintiffs  are  entitled  to  specific  perform- 
ance thereof,  or  damages  for  its  breach. 

The  material  facts  shown  by  the  evidence 
are  that  the  written  contract  was  made  and 
accepted  by  Koch  in  August,  lUOO,  providing 
for  payment  of  $1,000  in  cash  and  $500  in 
October,  and  the  balance  of  the  purchase 
price  March  1,  1901,  save  that  the  purchas- 
ers were  to  assume  a  mortgage  of  $12,000. 
The  seller  was  to  furnish  certified  abstract 
and  a  good  warranty  deed,  and  deliver  them 
to  the  bank  on  or  before  said  Ist  day  of 
Marcb.  The  price  was  specified  to  be  $36 
per  acre,  and  the  premises  were  described  as 
containing  C40  acres,  more  or  less,  acuorUiug 


to  the  government  survey.  At  the  end  of 
the  contract,  the  following  provision  was 
Incorporated:  "It  being  mutually  understood 
,  that  in  case  said  section  overruns  in  acres, 
said  [purchasers]  are  to  pay  for  same  at 
the  rate  of  $36.00  per  acre,  for  what  acres 
said  J.  Koch  can  furnish  abstract  showing 
perfect  title."  About  March  1st,  Koch  sub- 
mitted to  the  plaintiffs  a  certified  abstract 
showing  good  title,  and  a  deed  not  execut- 
ed, and  claimed  that  the  plat  of  the  county 
surveyor  accompanying  the  abstract  showed 
the  tract  to  contain  729  acres,  for  which 
he  insisted  that  payment  should  be  made  at 
the  specified  price  per  acre.  No  substantial 
objection  was  made  to  the  abstract  or  deed, 
but  a  controversy  at  once  arose  between 
the  parties  as  to  the  number  of  acres  in  the 
tract,  and  plaintiffs,  without  tendering  pay- 
ment for  any  specific  number  of  acres,  re- 
fused to  pay  for  the  number  of  acres  for 
which  Koch  claimed  that  they  should  pay, 
and  asked  for  further  survey.  It  appears 
'  that  during  the  fall  of  1900  Koch,  who  was 
living  on  the  land  and  occupying  a  part  of 
it  as  his  homestead,  sold  off  a  lange  quan- 
tity of  live  stock  and  machinery  which  be 
bad  been  keeping  and  using  on  the  premises, 
and  made  arrangements  to  remove  there- 
from, and  one  of  the  plaintiffs,  without  any 
right  under  the  contract  to  do  so,  but  by 
permission  of  Koch,  went  upon  the  land  and 
did  some  fall  plowing.  This  temporary  pos- 
session of  plaintiffs  did  not,  however,  con- 
tinue until  March  1st,  and,  when  it  became 
apparent  during  March  that  plaintiffs  were 
refusing  to  take  the  land,  Koch  resumed 
the  use  thereof  for  farming  purposes,  and 
planted  crops.  Before  the  end  of  March  a 
good  warranty  deed,  signed  by  Koch  and 
his  wife,  was  deposited  in  the  bank,  and 
negotiations  were  continued  with  reference 
to  the  carrying  out  of  the  contract,  until 
September  14th,  when  Koch's  attorneys  noti- 
fied the  attorneys  for  plaintiffs,  through 
whom  negotiations  had  been  conducted,  tliat 
In  their  judgment  plaintiffs  had  forfeit- 
ed all  their  rights  under  the  contract,  and 
that  Koch  would  not  convey.  No  other  ac- 
tion was  taken  by  plaintiffs  in  the  matter 
until  this  suit  was  brought  on  the  20th  of 
August,  1902.  The  contention  of  appellees 
in  the  lower  court  was  that,  by  failure  and 
neglect  on  the  part  of  plaintiffs  to  carry  out 
their  contract,  they  had  forfeited  the  right 
to  specific  performance,  and  to  damages  for 
failure  to  convey;  and  that,  if  they  had  any 
right  of  action  for  the  recovery  of  money 
paid.  It  should  be  prosecuted  in  an  action 
at  law:  and  the  trial  court  rendered  a  de- 
cree in  accordance  with  these  contentions. 
The  written  contract  to  convey  did  not 
contain  any  specific  provision  that  time 
should  be  deemed  of  the  essence  of  the  con- 
tract Nevertheless,  If  plaintiffs  unreason- 
,  ably  delayed  insisting  on  performance,  and 
I  were  negligent  in  carrying  out  the  terms  of 
i  the  contract  on  their  part,  they  cannot  now 
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have  a  specific  performnnee.  It  appears  be- 
yond controversy  that  Koch  was  put  to  con- 
siderable expense  and  suffered  material' loss 
by  selling  off  his  live  stock  and  farm  ma- 
chinery In  anticipation  of  the  performance 
of  the  contract  by  plaintiffs,  and  in  purshas- 
ing  other  machinery  and  animals  for  the 
purpose  of  resuming  farming  operations  in 
the  spring  of  1901,  when  it  appeared  that 
the  contract  would  not  be  performed  within 
the  time  agreed  upon.  It  further  appears 
that,  while  the  contract  price  was  perhaps 
the  reasonable  price  for  the  land  at  the  time 
the  contract  was  made,  the  market  value 
of  land  in  the  vicinity  increased  very  ma- 
terially soon  after  the  contract  was  made, 
and,  if  it  la  now  enforced,  the  plaintiffs  will 
realize  a  large  profit  on  account  of  such  ad- 
vance. Without  elaboration,  we  think  the 
real  question  before  ns  is  this:  Did  the 
plaintiffs  negligently  fall  to  take  such  steps 
as  they  should  have  taken  toward  the  carry- 
ing out  of  the  contract  until  they  found  that 
the  value  of  the  land  had  materially  increas- 
ed, and  then  attempt  to  enforce  specific  per- 
formance merely  because  of  this  increase  in 
value,  and  not  on  account  of  the  continuing 
purpose  to  carry  out  the  original  contract? 
If  so,  they  are  not  entitled  to  relief,  for  the 
purchaser  has  no  right  to  speculate  with  the 
seller,  practically  abandoning  the  contract 
so  far  as  its  performance  is  concerned,  un- 
til he  finds  that  to  insist  upon  performance 
will  be  of  material  advantage,  and  then, 
against  the  Interests  of  the  seller  and  to  his 
prejudice,  insist  that  the  contract  shall  be 
performed.  A  court  of  equity,  in  the  matter 
of  specifically  enforcing  a  contract  to  con- 
vey, will  insist  on  a  showing  of  the  utmost 
good  faith  on  the  part  of  the  purchaser,  and 
require  that  he  make  it  appear  that  he  has 
been  ready,  willing,  able,  and  even  eager 
throughout  to  have  the  contract  enforced, 
and  will  refuse  relief  if,  on  account  of  bis 
negligence  or  unwillingness  at  any  time  to 
perform  his  part,  the  performance  has  been 
delayed,  especially  if  such  delay  renders  per- 
formance Inequitable  and  unjust  as  to  the 
seller.  Giltner  v.  Rayl,  93  Iowa,  16,  61  N. 
W.  226;  Gish's  Executor  v.  Jamison,  96  Va. 
312,  81  8,  E.  621;  Powell  v.  Berry,  91  Va. 
668.  22  8.  B.  365;  Kirby  v.  Harrison,  2  Ohio 
St.  326,  69  Am.  Dec.  677;  Lewis  v.  Woods, 
4  How.  (Miss.)  86,  34  Am.  Dec.  110;  Planer 
V.  Equitable  I..  Assur.  Soc.  (N.  J.  Oh.)  87 
Atl.  668;  Willard  v.  Tayloe,  8  Wall.  657,  19 
L.  Ed.  601. 

Without  going  Into  the  details  of  the  evi- 
dence, It  Is  sufficient  to  state  our  conclusion, 
which  we  reach  after  investigation  of  the 
record,  that  the  plaintiffs  practically  aban- 
doned this  contract,  and  for  more  than  a 
year  were  in  the  situation  of  not  desiring  or 
expecting  to  perform,  on  their  part,  before 
they  elected  to  institute  this  action.  Indeed, 
they  never  offered  to  perform  on  the  basis 
of  any  specific  number  of  acres  as  contain- 
ed In  the  tract,  until  during  the  trial  It  was 


stipulated  that  the  tract  actually  contained 
690  acres.  Koch  based  his  claim  to  be  paid 
for  729  acres  on  the  certificate  of  the  coun- 
ty surveyor,  which,  so  far  as  we  can  dis- 
cover, he  had  the  right  In  good  faith  to  as- 
sume to  be  correct  Plaintiffs,  on  the  other 
hand,  while  Insisting  that  this  estimate  was 
erroneous,  took  no  steps  to  have  the  correct 
number  of  acres  ascertained  and  offer  pay- 
ment on  that  basis.  It  Is  true  that  at  one 
time  the  attorneys  for  plaintiri  In  the  trans- 
action proposed  that  the  parties  mutually 
agree  upon  some  arrangement  for  a  surrey, 
by  which  the  expense  thereof  should  fall 
on  plaintiffs  if  Koch's  claim  as  to  the  num- 
ber of  acres  was  correct,  while  it  should  fall 
upon  Koch  if  the  number  of  acres  claimed 
by  him  was  found  to  be  Incorrect.  But  we 
are  of  the  opinion  that  something  more  than 
this  was  required  of  plaintiflB  if  they  desired 
in  good  faith  to  carry  out  the  contract 
They  should  have  ascertained  for  themselves 
what  amount  they  were  willing  to  pay,  and 
exhibited  some  readiness  and  ability  to  make 
such  payment  If  their  estimate  should  be  ac- 
ceded to. 

Many  other  questlonB  are  discussed,  bat 
what  we  have  said,  in  our  Judgment  dis- 
poses of  the  substantial  merits  of  the  case. 
If  plaintiffs  are  not  entitled  to  specific  per- 
formance because  of  want  of  equity,  when 
they  might  have  had  the  contract  perform- 
ed had  they  proceeded  with  diligence  to  as- 
sert their  rights  under  it,  they  are  not  en- 
titled to  damages  for  breach  of  the  contract; 
for  the  same  reasons  which  can  be  urged 
against  specific  performance  can  also  be  urg- 
ed against  the  action  for  damages  where  the 
vendor  has  been  able  and  willing  to  perform 
bis  part  of  the  contract,  and  his  failnre  to 
perform  has  been  due  to  want  of  willingness 
to  perform  on  the  part  of  the  vendee. 

Counsel  for  appellants  seem  to  take  the 
position,  however,  that,  even  though  they 
are  not  entitled  to  specific  performance  or 
damages  for  breach,  they  nevertheless  are 
entitled  In  this  actioa  to  recover  the  purchase 
money  paid.    We  do  not  feel  called  upon  to 
discuss  the  question  whether  In  any  event 
they  can  be  entitled  to  have  back  the  money 
paid,  where  the  failure  of  vendor  to  carry 
out  the  contract  has  been  due  to  their  own 
fault    If  there  is  any  such  right  of  recovery. 
It  is  subject  to  a  counterclaim  for  any  prox- 
imate damages  resulting  to  defendant  Koch 
from  the  breach  of  the  contract  on  tbe  part 
of  plaintiffs.    But  these  questions  are  not 
for  determination  In  this  action.    Of  course, 
in  an  action  for  specific  performance,   the 
plaintiff  may  have  relief  by  way  of  damages, 
if,  on  account  of  any  fault  or  wrong  on  the 
part  of  defendant,  or  any  change  of  condi- 
tion not  due  to  the  plaintifTs  fault   equita- 
ble relief  by  way  of  decree  for  specific  per- 
formance   cannot    be    effectually    afforded. 
But  certainly  a  court  of  equity  In  an  action 
for  specific  performance  cannot  render  dam- 
ages on  account  of  tbe  refusal  of  tbe  de- 
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fendant  to  return  tbe  purchase  money  paid. 
Such  relief  cannot  be  predicated  on  breach 
of  contract  to  convey,  but.  If  available  under 
any  circumstances,  is  to  l>e  secured  in  an 
action  Bounding  in  quasi  contract  The  trial 
court  was  right, .  therefore,  in  dismissing 
plaintlCts'  bill,  saving  to  tbe  plaintiffs  the 
right  to  sue  at  law  by  way  of  original  ac- 
tion, and  to  defendants  the  right  to  inter- 
pose by  counterclaim,  or  to  prosecute  in  an 
original  action  any  claim  which  may  exist 
on  account  of  plaintiffs'  breach  of  contract 
Affirm  ed. 


TOMBE  v.  AIKBN  «t  aL 
(Saprene  Ooart  of  Iowa.     Dec  15,  1904.) 

PHTSICIAN8  —  NEGLIOENCE  —  EVIDENCE  —  111- 
FROPEB  OIA.ON0SIS — lUPBOPEB  TKEA.TlCEnT  — 
INrBBQUERCT  OF  VIStTS  —  QUESTIONS  FOB 
JUBT— EVIDENCE. 

1.  In  an  action  againat  a  physician  for  dam- 
ages resulting  from  the  negligent  treatment  of  a 
dislocation  of  tbe  clavicle,  whether  the  injury 
was  properly  diagnosed  as  a  dislocation  or  was 
diagnosed  as  a  fracture  was,  the  evidence  being 
ccnflictine,  a  question  for  the  Jury. 

2.  The  tact  that  a  physician  erroneously  diag- 
nosed an  injury  as  a  fracture,  instead  of  as  a 
dislocation,  was  Immaterial  on  the  issue  of  his 
liability  for  the  alleged  negligent  treatment, 
whei'c  the  remedy  applied,  if  suitable  at  all,  was 
equally  as  appropriate  to  the  reduction  of  a 
dislocation  as  to  the  repair  of  a  fracture. 

3.  The  failure  of  a  physician  to  effect  a  cure 
of  a  dislocated  clavicle  is  not  evidence  of  want 
of  care  or  sliill,  where  It  is  shown  that  the 
results  are  not  always  satisfactory  under  any 
form  of  treatment,  and  there  is  no  assurance 
that  the  bone  will  permanently  remain  in  place. 

4.  A  physician  is  not  chargeable  with  neglect 
on  account  of  the  intervals  elapsing  between  his 
visits,  where  the  injury  requires  no  attention 
during  the  intervals;  but  is  negligent  where 
attention  is  required. 

5.  Whether  a  physician  Is  negligent  in  per- 
mitting certain  intervals  to  elapse  between  his 
calls  on  his  patient  depends  on  the  custom,  in 
similar  localities,  in  the  treatment  of  similar 
cases,  and  not  upon  the  custom  of  any  particu- 
lar physician  in  his  own  practice. 

6.  The  fact  that  one  of  two  physicians  em- 

filoyed  to  attend  an  injured  person  was  neg- 
igent  in  not  attending  his  patient  with  suffi- 
cient frequency  was  immaterial  on  the  liability 
of  the  other,  who  was  discharged  from  atten- 
tion after  his  first  call. 

7.  Where  the  employment  of  a  physician  is 
terminated,  he  may  refuse  to  be  employed  fur- 
ther. 

8.  In  an  action  against  two  physicians  for 
negligence  In  the  treatment  of  a  patient,  where 
one  of  them  had  been  discharged  from  his  em- 
ployment after  the  first  call,  and  the  other  was 
without  telephone  connection,  and  it  was  shown 
that  the  former  refused  to  attend  in  an  emer- 
gency, a  question  asked  of  another  physician  as 
to  wbethor,  under  the  circumstances,  it  was 
proper  treatment  for  a  doctor  to  refuse  to  at- 
tend a  patient,  which  was  answered  by  a  dis- 
course on  medical  ethics,  should  have  been  ex> 
eluded 

9.  In  an  action  against  physicians  for  the  neg- 
ligent treatment  of  a  patient  where  the  tes- 
timony of  experts  as  to  whether  the  method  of 
treatment  adopted  bv  defendants  was  proper 
'was  conflicting,  the  determination  of  the  ques- 
tion was  for  the  Jury. 

•  Appeal  from  District  Court,  Dallas  Coontr; 
J.  H.  Applegate,  Judge. 
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Action  for  damages  alleged  to  have  re- 
sulted from  the  negligent  treatment  of  tbe 
dislocation  of  the  clavicle.  The  verdict  waft 
for  t^e  plaintiff,  and  from  Judgment  thereon 
defendants  appeal.    Reversed. 

Edmund  Nichols  and  Shortley  &  Harpel, 
for  appellants.  Cardell  &  Fahey,  for  appel- 
lee, i 

ItADD,  J.  Only  two  errors  are  argued, 
bnt.tbese  involve  the  twelve  points  raised  in 
appellants'  brief.  Tbe  one  challenges  the 
propriety  of  a  hypothetical  question,  and  the 
other  tbe  sufficiency  of  the  evidence  to  sup- 
port the  verdict  On  tbe  2eth  day  of  June, 
1902,  tbe  plaintiff  undertook  to  repair  the 
tin  Mof  on  his  house.  When  descending 
from  the  porch,  he  placed  one  foot  on  a 
stepladder  about  five  feet  high,  wbich  slip- 
ped, and  he  fell  to  the  ground.  The  outer 
end  of  the  collar  bone,  or  clavicle,  was  dis- 
located from  the  shoulder  blade,  or  scapula,  , 
or,  technically  speaking,  the  dislocation  was 
of  the  clavicle  from  the  acromion  process. 
Dr.  Aiken  was  called,  but  refused  to  treat 
tbe  patient  unless  another  physician  were 
present  The  family  explained  that  they  had 
been  unable  to  get  any  one  else,  and  the 
physician  then  sent  for  Dr.  Trout  to  assist 
him.  Upon  his  arrival,  Tomer  was  exam- 
ined, and,  according  to  four  witnesses,  the 
physicians  announced  that  the  collar  bone 
bad  been  fractured  or  broken.  Two  of  these 
were  uncertain  of  the  language  used,  while 
the  physicians  testified  they  concluded  that 
It  was  a  dislocation  only,  and  Dr.  Aiken  that 
he  bad  explained  to  Tomer  that  the  collar 
bone  was  broken  away  from  the  scapula; 
and  In  this  he  is  confirmed  by  another  wit- 
ness. While  the  physician.  In  trying  to  ex- 
plain the  injury  so  as  to  be  within  the  com- 
prehension of  those  not  familiar  with  medi- 
cal terms,  may  have  been  misunderstood, 
yet  the  evidence  was  such  as  to  leave  tbe 
question  as  to  whether  the  case  was  prop- 
erly diagnosed  an  open  one  for  the  Jury's 
determination.  ■  If  It  be  conceded,  however, 
that  the  physicians  declared  it  a  case  of  frac- 
ture of  the  clavicle,  rather  than  dislocation, 
they  are  not  liable,  unless  improper  treat- 
ment followed.  No  one  claimed  on  the  trial 
that  tbe  clavicle  had  been  fractured,  nor  was 
there  any  evidence  that  the  dressing  applied 
was  adapted  peculiarly  to  remedying  that  de- 
fect If  suitable  at  all,  it  was  as  appropriate 
to  the  reduction  of  a  dislocation.  In  these 
circumstances  there  was  no  occasion  to  sub- 
mit the  issue  raised  In  the  first  count  of 
the  petition  that  because  of  a  mistake  In 
the  diag^nosls,  the  plaintiff  had  been  treated 
for  a  fracture,  rather  than  a  dislocation,  to 
the  Jnry.  If  tbe  treatment  was  such  as  rea- 
sonable skill  and  care  exacted  for  the  cure 
of  a  dislocated  clavicle,  defendants  were 
not  liable,  regardless  of  what  their  diagnosis 
may  have  been;  otherwise  they  were. 

2.  Was  the  dressing  such  as  should  have 
been  used  in  reducing  tbe  dislocation  and 
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securing  reartlculationT  Ordinarily,  little 
difficulty  is  experienced  In  reducing  the  dis- 
location. The  trouble  is  to  retain  the  bones 
in  a  position  so  that  articulation  will  be  ef- 
fected. The  narrow  extremity  of  the  articu- 
lating surface,  the  movabillty  of  the  shoul- 
der, the  contraction  of  the  muscles,  and  the 
possibility  of  ligaments  falling  between,  ren- 
der the  result  somewhat  experimental.  lii 
applying  the  dressing  difficulty  Is  experienced 
In  securing  a  purchase  which  will  hold  the 
bones  on  the  same  level.  Dr.  Ross,  upon 
whose  testimony  as  an  expert  plalntlft  re- 
lied, freely  admitted  that  "there  is  no  as- 
surance under  any  form  of  treatment  that 
the  bone  is  going  to  stay  there,"  and  testi- 
fied farther  that  "the  results  are  not  always 
satisfactory  under  any  form  of  treatment, 
but  the  majority  of  them  get  well.  Com- 
plete Is  more  difficult  than  incomplete  dis- 
location, but  are  sometimes  successful.  The 
majority  are  successful  under  modern  meth- 
ods." In  this  view  all  the  physicians  con- 
curred. Failure  to  effect  a  cure  under  such 
circumstances  furnishes  no  evidence  of  want 
of  care  or  skill.  The  patient  suffered  con- 
siderable pain,  bat  this,  as  the  evidence 
shows,  may  have  been  incident  to  the  char- 
acter of  the  injury.  The  accident  occurred 
on  Wednesday,  and  Dr.  Aiken  did  not  call 
again  until  the  Sunday  following,  and  not 
again  until  a  week  froin  that  day.  If  the 
injury  required  no  attention  during  the  In- 
tervals, he  was  not  chargeable  for  neglect, 
if  any  there  was;  and  in  determining  wheth- 
er he  was  negligent  Dr.  Ross's  custom  .In 
his  own  practice  cannot  be  accepted  as  the 
criterion.  That  must  necessarily  depend 
upon  the  custom  or  practice  In  similar  locali- 
ties in  the  treatment  of  such  injuries.  But 
if  Aiken  was  negligent  In  not  attending  his 
patient  as  frequently  as  he  should,  this  was 
no  fault  of  Trout.  He  had  nothing  to  do 
with  the  case  after  the  first  dressing  was 
applied,  and  was  in  no  way  responsible  for 
anything  that  happened  thereafter,  unless  re- 
sulting from  some  defect  therein;  and  the 
Jury  should  have  been  so  instructed. 

8.  The  dressing  was  put  on  at  about  8 
o'clock  in  the  afternoon,  and  in  the  evening 
plaintiff's  attendant  tried  to  reach  Aiken, 
but  could  not  do  so,  by  telephone.  She  then 
telephoned  for  Dr.  Trout,  who  responded  that 
he  could  not  come,  and,  upon  a  second  in- 
quiry, that  he  was  in  bed,  and  could  not 
come.  Without  other  showing  save  that 
Tomer  was  suffering  much  pain,  which  Is 
usual  In  such  cases,  Dr.  Ross  was  asked.  In 
substance,  whether,  under  the  clrcnmstanoes 
disclosed,  it  would  be  proper  treatment  for 
a  doctor  to  refuse  to  attend  a  patient.  There 
was  no  claim  that  any  relapse  or  evil  conse- 
quences resulted.  Another  physician  in  fact 
called  and  thinned  the  wad  under  the  arm. 
The  employment  of  Trout  had  terminated 
at  the  completion  of  the  dressing.  He  had 
the  perfect  right  to  refuse  to  be  employed 
farther,  especially  while  the  attending  physi- 


cian was  still  In  charge  of  the  ease.  More- 
over, he  was  not  advised  that  Aiken,  who 
was  at  home,  but  temporarily  without  tele- 
phone connection,  could  not  be  foimd.  At 
the  case  stood  then,  Aiken  knew  nothing  of 
plaintiff's  wish  that  he'  call,  and  did  not 
learn  of  it  until  Sunday,  the  day  be  had  set 
for  his  next  visit;  and  Trout  was  not  In 
plaintifTs  employment,  and  was  under  do 
legal  obligation  to  attend  him.  Manifestly, 
then,  the  abjection  to  the  question  should 
have  been  sustained.  That  the  answer,  con- 
sisting of  a  somewhat  extended  discourse  on 
medical  ethics,  was  prejudicial,  we  ente^ 
tain  no  doubt 

4.  If  defendants  were  negligent,  it  was 
In  the  method  of  dressing  adopted.  This 
was  described  by  Dr.  Aiken  as  follows:  "The  ' 
end  4f  the  bone  had  been  forced  through  the 
capsule.  There  was  only  the  thin  skin  over 
the  end  of  the  bone.  Skin  was  almost  brok- 
en through,  and  bleeding;  had  started 
through  the  skin.  We  examined  it  carefully, 
and  the  end  of  the  bone  seemed  sharp.  That 
was  our  first  Impression,  but  we  made  up 
our  minds  it  was  simply  the  cartilage  press- 
ing there.  We  reduced  it.  We  prepared  ad- 
hesive plasters,  bandages,  and  compresses; 
elevated  the  slioulder  upwards  and  outwards; 
reduced  the  dislocation;  put  a  small  Ann 
compress  over  the  clavicle,  just  as  near  as 
we  could  to  the  Injured  skin;  then  took  a 
wide  strip  of  adhesive  plaster,  put  It  down 
across  his  chest,  brought  it  over  this  pad. 
carried  it  to  one  side  of  the  wound  in  the 
skin,  brought  the  pressure  on  there  to  keep 
the  clavicle  down,  then  fastened  it  clear 
down  his  back.  Then  we  put  on  five  or  six 
of  those  long  strips,  keeping  the  shoulder 
up  and  out  during  the  Ume,  put  a  roll  of 
cotton  under  the  armpit  against  the  chest 
wall,  keeping  the  arm  up  and  carrying  the 
shoulder  outwards,  and  then  we  put  a  band- 
age around  his  body  to  hold  his  arm  in  that 
position;  and  put  a  broad  sling  under  the 
elbow  to  keep  the  elbow  up,  hanging  it  across 
on  the  other  side."  The  testimony  of  Dr. 
Trout  was  substantially  the  same,  and  neith- 
er differed  essentially  from  the  descriptloD 
of  plaintiff  and  Mrs.  Childs.  That  was  all 
the  evidence  that  tended  to  show  what  the 
treatment  was.  Both  physicians  testlfiiHl 
that  the  reduction  was  perfect  No  chaTi3L\ 
save  to  move  the  roll  tmder  the  arm  a  little. 
was  made  by  Aiken  when  he  called  the  Sr?t 
Sunday;  but  on  the  second  Sunday,  upon 
finding  the  plasters  softening,  and  the  skin 
irritated,  he  removed  the  bandages,  and  pat 
a  figure  8  bandage  on  Instead.  He  testified: 
"The  bone  was  not  riding  the  scapula.  It 
was  down  almost  In  place.  I  saw  that  U 
I  allowed  the  shoulder  to  drop.  It  would 
come  out;  but  it  did  not  come  out.  and 
when  I  brought  the  shoulders  back  it  seemed 
to  be  smooth.  The  clavicle  had  been  kept 
In  position  up  to  that  time;  had  not  rode 
any."  And  there  is  nothing  In  the  record"  to 
throw  any  doubt  on  the  truthfulness  of  these 
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statementi,  aare  tlie  testimony  of  pUlntiff 
that  tber*  was  then  a  small  bnnch  on  tba 
sboolder,  and  the  recognltlou  by  other  pbyal- 
ciana  that.  If  this  were  true,  there  could  not 
haTe  been  a  perfect  redaction.  But  for  this 
evldene*  there  would  be  much  force  in  ap- 
jtellantTs  contention  that  the  record  failed  to 
indicate  that  the  treatment,  regardless  of  its 
character,  was  not  efficient  The  fact  that 
wben  Dr.  Ross  examined  him  the  outer  end 
of  the  clavicle  was  dislocated  did  not  indi- 
cate that  it  had  not  been  properly  reduced, 
for,  as  he  said,  "if  the  bandages  are  r«- 
moTed  in  ten  days,  they  might  as  well  never 
hnve  been  applied."  Whatever  the  treat- 
ment, the  articulation  would  not  be  suf- 
ficient In  that  time  to  bold  the  bones  in 
place.  And  this  seems  to  have  been  the  con- 
census of  the  expert  opinion.  At  the  time 
of  the  trial  the  bone  was  an  Inch  inward 
and  backward  from  its  bed,  and  had  traveled 
one-half  to  three-fourths  of  an  inch  since 
Roas  first  examined  It  But  this  would  have 
followed  plaintiff's  abandonment  of  all  treat- 
ment regardless  of  its  character.  The  next 
morning,  on  his  own  motion,  plaintiff  cut  the 
figure  8  bandage  from  his  peraon,  owing,  as 
he  daimed,  to  the  pain  that  he  was  suffer- 
ing, and  received  no  treatment  thereafter. 
T^e  contention  of  -plaintiff  was  that  while 
the  dressings  applied  might  have  been  such 
aa  had  formerly  been  used,  yet  it  was  in  fact 
Inefficient  and  that  the  Stimson  method  of 
dressing,  discovered  In  1883,  should  have 
been  adopted.  It  was  thus  described  by  Dr. 
Ross:  "The  proper  treatment  of  simple  com- 
plete upward  dislocation,  as  this  is,  of  the 
collar  bone,  is  first  to  reduce  the  dislocation. 
Tbere  are  several  different  treatments,  how- 
ever, that  might  be  accounted  standard.  Put 
the  arm  in  proper  position,  and  take  a  piece 
of  adhesive  plaster  about  a  yard  long,  wliich 
sticks  to  the  skin,  and  adjust  over  the  shoul- 
der and  down  under  the  elbow,  so  that  It 
holds  the  arm  np,  and  takes  the  dragging 
off  the  collar  bone.  Then  put  a  bandage 
around  to  prevent  his  swinging  his  arm  foi> 
ward  and  dislocating  It"  He  expressed  the 
opinion  that  the  method  adopted  originally 
and  In  the  use  of  tbe  figure  8  bandage  had 
heen  standard  until  Sttmson's  treatment 
came  in  vogne,  but  were  not  now  regarded 
as  efficient  and  that  he  had  not  noticed  these 
treatments  mentioned  In  the  mwe  recent 
-works.  In  response  to  Trout's  statement 
that  Stimson's  method  would  have  been  im- 
proper because  of  the  clavicle  being  about 
to  protrude  through  the  skin,  he  admitted 
that  the  Stimson's  method  in  exact  words 
required  tbe  bandages  to  be  brought  over  the 
point  of  the  clavicle,  but  explained  that  he 
-would  have  placed  them  at  either  side.  On 
tbe  other  hand,  four  physicians,  besides  the 
defendants,  gave  it  aa  their  opinion  that  it 
^tvas  wholly  Immaterial  what  method  was 
adopted  if  tbe  dressing  was  so  placed  as  to 
retain  the  bones  in  a  i>osltion  by  holding  tbe 
atioulder  up,  out  ud  back,  and  that  the 


methods  adopted  were  generally  approved. 
The  value  of  expert  opinion  cannot  be  de- 
termined by  counting  noses,  and.  even 
though  six  physicians  took  one  view  and 
but  one  the  other,  the  Issue  was  for  the  Jury 
to  decide. 
BeveiaedL 


FOSTER  V.  RICE  et  aL 
(Supreme  Court  of  Iowa.     Dec.  17,  1901) 

HOMKBTEAn— AMOUNT    OB    KXTENT— CONTIA' UA- 
TlOn   OV  BIOHT— PASOL   KVIOENCE. 

1.  Parol  evidence  U  admissible  to  show  that  a 
gherKT^  deed  was  executed  under  an  agropment 
by  which  the  grantee  was  to  hold  the  legal  title- 
as  morteaxee,  subject  to  redemption  by  the  pay* 
ment  of  the  debt  for  which  tbe  property  was- 
■old. 

2.  Where  a  homestead  was  sold  on  foreclosure,. 
and  the  deed  was  executed  under  a  prior  agree- 
ment by  the  grantee  to  bold  the  legal  title  aa 
mortgagee,  subject  to  redemption  by  the  mort' 
gagor,  the  equitable  title  acquired  by  the  latter 
was  not  a  new  homestead  right,  but  a  continu- 
ance of  the  lurevious  homestead  right  and  ex- 
empt against  a  claim  which  did  not  antedate  ite 
original  acquisition. 

S.  Where  a  homestead  is  within  the  corporate 
limits  of  a  city,  but  not  within  the  platted  por- 
tion thereof.  Code,  8  2978,  as  amended  by  Act 
28th  Gen.  Aasem.  p.  89,  c  119,  limiting  a  home- 
stead to  one-half  acre  only  when  within  a  city 
or  town  plat  does  not  apply. 

4.  Though  three  acres  claimed  ss  a  homestead 
was  once  platted  for  partition,  and  as  thus  par- 
titioned was  platted  oy  tbe  county  auditor  for 
taxation,  tbe  plat  made  by  the  auditor  did  not 
constitute  such  a  plat  as  to  make  it  a  city  plat, 
so  aa  to  render  applicable  the  limitation  of  a 
city  homestead  to  one-half  acre,  as  provided  by 
Code,  {  29T8,  as  amended  by  Act  28tb  Gen. 
Assem.  p.  89,  c.  119. 

Appeal  from  District  Court  Pottawattamie 
County;  W.  R.  Green,  Judge. 

Action  in  equity  to  subject  certain  real 
property  to  tbe  payment  of  a  Judgment  Tbe 
property  was  at  one  time  the  bomestead  of 
defendants  J.  R.  and  Jennie  L.  Rlce^  and  at 
the  time  the  action  was  brought  had  been 
sold  to  tbe  defendant  railroad  company, 
which  retained  in  its  hands  a  sufficient 
amount  of  the  purchase  price  to  satisfy 
plaintiff's  claim  If  it  should  be  established. 
After  a  hea^g  on  the  merits,  a  decree  was 
rendered  dismissing  plaintiff's  petition,  from 
which  she  appeals.    Affirmed. 

George  W.  Hewitt,  for  appellant  Mayne 
&  Hazelton,  for  appellees  J.  R.  and  J.  Lk  Bice. 

McCLAIN,  J.  Prior  to  the  acquisition  by 
plaintiff  of  the  claim  against  defendant  J. 
R.  Rice,  on  which  judgment  in  her  favor  was 
subsequently  rendered,  the  defendants  J.  R. 
and  J.  L.  Rice,  husband  and  wife,  owned 
and  occupied  as  a  homestead  the  premises  in 
controversy,  consisting  of  about  three  acres 
of  land  within  the  limits  of  the  city  of  Coun- 
cil Bluffs,  which  was  used  for  gardening  and 
fruit  growing.  In  1883  the  land  was  mort- 
gaged to  J.  P.  Hess,  and  in  1899,'  In  pursu- 
ance of  foreclosure  proceedings.  It  was  told 
to  Susan  Hess  In  satisfaction  ef  the  aaort- 


Digitized  by 


Google 


772 


101  NORTHWaSTEBN  REPOBTEB. 


0OWB 


KAge.  Through  various  assigDments  the  cer- 
tificate became  the  property  of  one  Bally, 
with  whom  in  1901  J.  R.  Bice  entered  Into  a 
contract  by  which  Bally  agreed  to  convey  the 
premises  to  Rice  by  warranty  deed  upon  the 
payment  of  $1,250.10,  wfth  interest;  as  efl' 
danced  by  several  notes,  and  on  the  follow- 
ing day  a  sheriff's  deed  was  executed  to 
Bally,  the  bolder  of  the  certificate.  Subse- 
quently the  land  was  sold  to  the  railroad 
company,  and,  as  already  stated,  a  iwrtlon  of 
the  proceeds,  sufficient  to  satisfy  plaintiff's 
Judgment,  If  found  to  be  a  lien  on  the  home- 
stead, is  in  the  hands  of  the  railroad  com- 
pany for  satisfaction  of  plaintlCTs  Judgment, 
if  the  lien  thereof  as  against  the  land  is  es- 
tablished. J.  R.  and  J.  L.  Rice  continued  in 
possession  of  the  premises  as  a  homestead 
down  to  the  time  of  the  sale  to  the  railroad 
company. 

Appellant's  claim  Is  that  the  sheriff's  deed 
to  Baily  eztlngulsbed  the  existing  homestead 
right  of  the  Rices,  and  that  their  occupancy 
from  that  time  on,  under  the  contract  with 
Bally,  was  under  a  new  homestead  right, 
which,  originating  after  the  indebtedness  to 
plaintiff,  was  subject  thereto.  But  the  facts 
as  established  do  not  warrant  any  such  con- 
clusion. It  is  conceded  that  the  original 
homestead  right  in  the  premises  continued 
until  the  execution  of  the  sheriff's  deed,  for 
up  to  that  time  the  Rices  had  the  right  to  re- 
deem. By  parol  evidence  It  is  established 
without  question  that,  prior  to  the  execution 
of  the  sheriff's  deed  to  Bally,  J.  R.  Rice  en- 
tered into  an  agreement  with  him  to  allow 
him  to  take  a  sheriff's  deed,  on  the  condlUon, 
expressed  in  the  written  contract  then  enter- 
ed into,  that  he  should  convey  to  Rice  on 
payment  of  the  Indebtedness  named.  In  fact, 
the  indebtedness  had  been  previously  creat- 
ed, and  the  certificate  had  passed  to  Bally 
as  security  for  this  Indebtedness,  and  the 
only  effect  of  the  arrangement  by  which  he 
took  the  sheriffs  deed  was  to  substitute  the 
decfd  for  the  certificate  by  way  of  security. 
At  the  time  this  arrangement  was  made,  Rice 
had  still  the  right  to  redeem,  and  we  think 
it  too  plain  for  serious  controversy  that  parol 
evidence  was  admissible  to  show  this  ar^ 
rangement,  and  that  the  sherlfTs  deed  in  ef- 
fect was  a  mortgage  under  which  Bally  held 
the  legal  title  as  security  for  the  Indebted- 
ness of  Rice  to  him.  Rice  might  have  re- 
deemed if  he  had  seen  fit,  and  at  once  execut- 
ed to  Bally  a  warranty  deed  under  such  oral 
agreement  as  would  render  it  in  effect  a 
mortgage;  and  we  see  no  reason  for  exclud- 
ing evidence  which  shows  that  the  sheriff's 
deed,  although  executed  directly  to  Baily, 
was  executed  to  him  under  an  arrangement 
by  which  he  was  to  hold  the  legal  title  as 
mortgagee,  subject  to  redemption  by  Rice  by 
the  payment  of  the  Indebtedness. 

If  the  conveyance  to  Bally  through  the 
sheriff's  deed  was  In  effect  a  mortgage  of  the 
property  by  Rice  to  Baily,  then  Rice  never 
lost  the  equitable  title  to  the  property,  and 


continued  to  hold  it  as  his  Itomestead,  not  by 
reason  of  any  new  title  acquired  from  Bail; 
under  the  contract  to  convey,  but  In  contin- 
uation of  his  prevloas  homestead  right 
Therefore  the  plaintiff's  claim  did  not  ante- 
date the  acquisition  of  the  homestead  by  the 
Klcee,  and  plaintUTs  judgment  cannot  be  en- 
forced against  such  homestead,  nor  the  pro- 
ceeds thereof  In  the  hands  of  the  railroad 
company.  A  homestead  right  may  exist  a« 
to  property  held  by  an  equitable  title  as  ef- 
fectually as  though  it  were  held  by  legal  title. 
Hewitt  V.  Rankin,  41  Iowa,  35. 

The  case  of  Wertz  v.  Merrltt,  74  Iowa,  683, 
39  N.  W.  103,  is  relied  on  for  appellant  in 
support  of  the  claim  that  when  Rice's  title 
was  changed  from  a  legal  to  an  equitable  ti- 
tle by  the  sherlfTs  deed  to  Baily,  subject  to 
the  agreement  to  reconvey  on  payment  of  the 
indebtedness  of  Rice  to  Bally,  the  pre-exist- 
ing homestead  right  was  terminated  and  a 
new  homestead  right  created.  But  the  cases 
are  not  analogous.  In  that  case  the  home- 
stead had  been  held  in  a  leasehold  Interest; 
afterwards  the  tenant  acquired  an  undivided 
interest  in  the  property  as  one  of  the  heirs 
of  the  prior  owner;  and  it  is  evident  that 
there  was  no  continuity  between  the  right 
which  existed  in  the  tenant  and  that  which 
accrued  to  the  same  person  by  inheritance. 
In  this  case,  however,  the  title  In  Rice  was 
continuous,  although  by  the  execution  of  the 
sheriff's  deed  to  BaUy,  with  the  contempora- 
neous contract  to  convey  to  Rice,  the  title  of 
Rice  was  changed  from  a  legal  to  an  equita- 
ble title.  If  the  argument  for  appellant  were 
sound,  we  should  be  required  to  hold  that 
wherever  the  owner  of  a  homestead  executes 
a  conveyance  thereof,  with  a  contempora- 
neous oral  or  written  agreement  which  ren- 
ders the  conveyance  in  effect  a  mortgage,  the 
existing  homestead  rights  are  lost  and  new 
homestead  rights  created.  Certainly  there  is 
no  warrant  In  any  decision  of  this  court,  nor 
in  reason,  for  such  a  conclusion. 

It  is  contended  that  the  Rices  were  enti- 
tled to  hold  only  one-half  acre  exempt  from 
execution,  and  that  as  the  proceeds  of  sale 
of  the  entire  tract  would  be  amply  sufficient 
to  satisfy  plaintiff's  claim  after  the  value  of 
the  homestead,  If  limited  to  one-half  acre, 
were  deducted,  the  exemption  is  fnlly  satis- 
fied, and  plaintiff's  claim  may  be  enforced; 
but  the  statutory  provision  as  to  the  extent 
of  the  homestead,  which  is  now  In  force 
(Code,  {  2978,  as  amended  by  Act  28tli  Gen. 
Assem.  p.  89,  c.  119),  and  that  which  was  In 
force  when  plaintiff's  claim  accrued  (Code 
1873,  S  1996),  alike  limit  the  bomeatead  to 
one-half  acre  only  when  within  a  city  or 
town  plat;  and  It  appears  that,  while  the 
three-acre  tract  in  which  the  homestead  was 
claimed  was  within  the  corporate  limits  of 
the  city  of  Council  Bluffs,  it  has  never  been 
within  the  platted  portion  of  the  city.  It  is 
true  that  this  three  acres  Is  a  porUoD  of  a 
larger  tract  which  was  at  one  time  platted 
for  the  purpose  of  partition  among  heirs,  and. 
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as  thus  partitioned,  w^s  platted  by  the  coun- 
ty auditor  for  the  piupose  of  taxation;  bat 
tbe  plat  made  by  tbe  auditor  did  not  consti- 
tute audi  a  plat  as  to  bring  It  within  the  city 
or  town  plat  Bee  Code,  H  914,  915,  922, 
923;  Parrott  t.  Thlel,  117  Iowa,  892,  90  N. 
TV.  745.  Therefore  the  homestead  was  not 
limited  to  one-half  acre,  but  Included  the  en- 
tire tract.  Irrespective  of  Its  yalua 
Tbe  Jadgment  is  afilrmed. 


THE  TELEGRAPH  et  aL  T.  LOETSOHEB 

et  *1. 

(Supreme  Court  of  Iowa.     Dec.  17,  1904.) 

COBPOBATIONS — PBOMOTEBS— OmCSERB — SECBBT 

PBOriTB— DISCO  VKBT— LACHES — SEOOT- 

EBT— IVIOBRCB— UlUTATIOIfS, 

1.  S.,  who  was  the  owner  of  a  patent,  and 
deaired  to  form  a  corporation  to  exploit  the 
Bame,  made  an  agreement  with  defendant  L.  to 
assist  him  in  organizing  the  company,  and  to 
take  hold  and  "help  him  [SJ  push  it  through," 
for  which  B.  agreed  to  pay  II  a  cash  considera- 
tion. L.  assisted  S.  in  forming  a  company,  of 
which  L.  became  a  director,  and  afterwards 
vice  president,  and  as  snch  officer  he  advised  and 
participated  in  the  purchase  of  the  patents  and 
machinery  by  the  corporation  from  S.  Held, 
that  L.  occupied  the  position  of  a  promoter  of 
the  company,  and  aa  such  was  liable  to  account 
to  it  for  the  amount  received  from  8.  for  his 
services. 

2.  In  an  action  brought  September  20,  1000, 
by  a  corporation  to  recover  an  alleged  secret 
profit  received  by  defendant,  a  promoter  and 
officer  of  the  company,  plaintilTB  managing  di- 
rector testified  that  he  had  not  learned  that 
such  profit  bad  been  received  until  defendant 
testified  in  certain  other  litigation  in  1896.  An- 
other director  gave  similar  testimony.  Defend- 
ant testified  tliat  he  had  never  told  any  one,  and 
the  person  alleged  to  have  paid  the  profit  was 
a  nonresident.  Held,  that  such  evidence  was 
sufficient  to  excuse  plaintiff's  failure  to  discover 
the  cause  of  action  prior  to  1896,  and  hence  the 
same  was  not  barred  by  limitations. 

Appeal  from  District  Court,  Delaware 
County;  A.  S.  Blalr,  Judge. 

Action  in  behalf  of  the  Dubuque  Specialty 
Machine  Works  for  money  received  by 
Christian  Loetscher  for  promoting  tbe  Du- 
buque Specialty  Machine  Works,  and  Va  aid- 
ing another  to  dispose  of  property  to  it. 
Judgment  as  prayed,  and  Loetscher  appeals. 
Affirmed. 

McCarthy,  Kenllne  &  Boedell,  for  appel- 
lant. William  Graham  and  J.  B.  Powers, 
for  appellees. 

LADD,  J.  In  April,  1801,  A.  Ferris  Smith 
tras  owner  of  a  certain  patent  right  on  a 
mortising  machine,  and  of  machinery  to 
manufacture  the  device.  He  suggested  to 
citizens  of  Dubuque  the  propriety  of  organ- 
izing a  company  which  should  purchase 
tlicse.  Thereupon  the  defendant  and  two 
others  were  appointed  by  the  local  board  of 
trade  as  a  committee  to  go  to  Chicago,  IlL, 
to  examine  the  mortising  machine.  Howie 
and  the  defendant  did  so,  and  seem  to  have 
reported  that,  though  not  perfect,  the  Inven- 


tion was  valuable.  About  a  week  later 
Soolth  returned  to  Dubuque,  and,  after  some 
parley.  Induced  the  defendant,  who  was  su- 
perintendent of  the  Farley  &  Loetscher 
Manufacturing  Company,  to  permit  him  to 
have  the  mortising  machine  set  up  in  Its 
factory  tor  exhibition.  He  also  arranged 
with  Loetscher  to  help  him  promote  a  com- 
pany for  the  purchase  of  the  patent  and  ma- 
chinery to  manufacture  tbe  mortising  ma- 
chine. The  terms  of  the  agreement  are  not 
open  to  serious  doubt,  though  controverted 
in  argument;  the  defendant  insisting  that 
he  was  merely  to  aid  in  organization  of  tbe 
company,  and  not  In  the  sale  of  the  patents 
and  machine  to  It  after  being  organized. 
The  distinction  is  due  to  his  construction  of 
the  contract.  The  object  in  organizing  th> 
company  was  that  it  should  acquire  the 
property  of  Smith,  and  this  was  perfectly 
understood  by  Loetscher.  In  a  deposition 
taken  in  1896  he  testified  that  Smith  proposed 
that  "he  would  have  200  shares,  or  $20,000. 
Issued  to  me,  if  I  would  help  him  promote 
this  company.  Told  him  I  didn't  want  any 
stock,  because.  If  I  should  get  any,  I  would 
subscribe  for  a  Jlttle  myself.  Finally  t«ld 
him  If  he  would  give  me  $10,000  cash,  or  its 
equivalent,  1  would  take  hold  of  the  matter 
and  help  him  push  it  through.  He  claimed 
the  company  should  be  organized  for  $200,- 
000,  and  he  should  get  ■>/ioo  of  the  stock 
and  $60,000  cash  for  his  patent,  and  he 
worked  along  that  basis  for  about  a  month. 
Finally  Dr.  Staples  and  other  prominent  men 
took  told  of  It,  and  commenced  to  deal  with 
Smith.  They  objected  to  the  amount  of 
cash  to  be  pal0  to  Smith.  Smith  said  to  me: 
'I'll  have  to  reduce  my  cash  bonus,  and  I 
want  you  to  reduce  yours.'  He  said  he 
would  take  $26,000  in  cash,  provided  I  would 
be  willing  to  take  $5,000.  He  made  an  agree- 
ment to  pay  me  $6,000  cash  if  the  company 
was  organized;  otherwise  I  was  not  to  have 
anything.  I  subscribed  for  the  stock  myself 
then,  and  others  subscribed  through  my  in- 
fluence. Tliat  is  about  tbe  way  the  com- 
pany was  started." 

The  very  purpose  of  organizing  the  com- 
pany was  to  buy  of  Smith  and  to  manufac- 
ture the  mortising  machines.  The  subscrip- 
tion paper  the  defendant  helped  circulate 
recited  that  "the  assets  of  the  company  and 
the  franchise  are  the  deeds  of  patent  of  the 
United  States,'  etc.  Manifestly  Loetscher 
was  to  do  precisely  what  he  testified — "take 
hold  and  help  him  push  It  through."  To 
accomplish  this.  It  was  not  only  necessary 
to  organize  the  company,  but  to  have  It  pur- 
chase the  patent  and  machinery.  This  was 
Smith's  ultimate  object,  as  defendant  knew; 
and  It  was  to  bring  this  about,  as  well  as 
to  secure  subscribers  for  stock,  that  the 
agreement  bound  him  to  help  Smith  accom- 
plish. This  view  is  further  confirmed  by  the 
fact  that  no  settlement  was  made  until  after 
the  entire  deal  was  consummated.  Defend- 
ant denies  that  he  was  to  do  more  than  help 
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organize  the  company,  and  insists  that  he 
demanded  payment  as  soon  as  this  was 
done;  bat  this  la  merely  his  construction  of 
-what  was  said  between  him  and  Smith,  and 
is  not  borne  out  by  his  testimony  of  the  con- 
versation had  between  them,  and  is  incon- 
sistent with  the  drcumstanccs  sorroundlng 
the  transaction.  Th«  defendant  exhibited 
the  machine  at  the  factory  to  prospective 
{subscribers,  and  requested  acquaintances  to 
take  stock  In  the  company.  As  a  machinist 
and  inventor,  his  neighbors  reposed  confl- 
<lence  in  him,  and  were  unaware  that  he  was 
JQ  the  secret  employ  of  Smith.  Stock  to  the 
nmonnt  of  $75,000  was  subscribed,  and  on 
the  25th  day  of  May  a  preliminary  organiza- 
tion was  perfected,  with  defendant  as  one 
of  the  signers  of  the  articles  of  Incorporation 
and  one  of  the  directors,  and  afterwards  as 
vice  president  As  such  officer  he  was  pres- 
ent at  nearly  all  the  meetings  of  the  board 
of  directors,  and  advised  and  participated  In 
the  purchase  of  patents  and  machinery  from 
Smith  for  which  $6,000  was  paid  In  cash, 
and  •■/loo  of  the  stock  Issued;  and  he  was 
also  to  have  $14,000  out  of  the  first  net  earn- 
ings of  the  company.  It  is  not  material  that 
Smith  was  paid  less  than  originally  contem- 
plated in  his  contract  with  the  defendant 
The  important  facts  are  that  the  defendant 
while  acting  as  promoter  In  organizing  the 
corporation  for  the  express  purpose  of  buy- 
ing these  patents  and  machinery,  and  acting 
as  a  director  of  the  company  after  It  was 
organized,  was  In  the  secret  employment  of 
Smith,  from  whom  the  purchase  was  made. 
It  Is  Idle  to  talk  about  compensation  for 
services  la  such  a  case.  The  payment  Is  for 
the  Influence  the  party  may  exert  with  those 
who  trust  him,  and  too  often,  though  not  In 
this  Instance,  amounts  to  a  betrayal  of  con- 
fidence for  money.  That  his  engagement 
was  such  as  to  constitute  him  a  promoter, 
the  record  leaves  no  doubt  A  promoter  has 
been  defined  to  be  one  who  brings  about  the 
Incorporation  and  organization  of  a  com- 
pany; who  brings  together  the  persons  who 
become  Interested  in  the  enterprise;  who 
Aids  In  procuring  subscriptions,  and  sets  In 
motion  the  machinery  which  leads  to  the 
formation  of  the  corporation  itself.  2  Cook 
on  Stockholders,  %  651.  It  is  said  to  be  a 
business,  not  a  legal,  term,  "usually  snm- 
mlng  up  In  a  single  word  a  number  of  busl- 
no.ss  operations,  familiar  to  the  commercial 
world,  by  which  a  company  Is  generally 
brought  Into  existence."  Bowen,  J.,  in  Wha- 
ley  Bridge  Calico  Printing  Co.  v.  Green,  28 
Wkly.  Rep.  (Q.  B.  Div.  1880)  351.  That  such 
persons  occupy  a  fiduciary  relation  toward 
the  corporation  they  seek  to  promote  is  set- 
tled by  the  authorities.  See  23  Am.  &  Bug. 
Enc.  of  Law,  234.  In  Bosher  v.  Richmond, 
etc.,  Land  Co.,  89  Va.  455,  18  S.  E.  300,  37 
Am.  St  Rep.  879,  the  court  said:  "A  pro- 
moter Is  a  person  who  brings  about  the  In- 
corpomtlon  and  organization  of  a  coipora- 
tion.     He  brings  together  the  persons  who 


become  Interested  In  the  enterprise,  aids  tat 
procuring  subscriptions,  and  seta  in  motion 
the  machinery  which  leads  to  the  formation 
Itself.  Blvery  person,  aicttng  by  whatever 
name  in  the  forming  and  establlriilng  of  a 
company  at  any  period  prior  to  the  company, 
la  considered,  in  law,  as  occupying  a  fldn- 
dary  relation  towards  the  corporation.  He 
is  an  agent  of  the  corporation,  and  is  subject 
to  the  disabilities  of  such.  He  is  guilty  of 
a  breach  of  trust  if  he  sells  property  to  the 
corporation,  purchased  afte(  he  began  pro- 
moting, without  informing  the  company  that 
the  property  belongs  to  blm,  or  he  may  com- 
mit a  breach  of  trust  by  accepting  a  bonus 
or  commission  from  a  person  who  sella  prop- 
erty to  that  corporation."  The  promoter  Is 
In  the  situation  akin  to  that  of  agent  or 
trustee  of  the  company,  and  his  dealings 
with  it  most  be  open  and  fair.  Says  M(m»- 
wetz  in  his  woik  on  Corporation,  {  54(J:  "If 
persons  start  a  company,  and  Induce  others 
to  sabsorlbe  for  shares,  for  the  purpose  of 
selling  property  to  the  company  when  organ- 
ized, they  must  faithfully  disclose  all  facts 
relating  to  the  property  which  would  influ- 
ence those  who  form  the  company  In  decid- 
ing upon  the  judiciousness  of  the  purchase. 
If  the  promoters  are  guilty  of  any  mlsrep- 
resentntlon  of  facts  or  suppression  of  the 
truth  in  relation  to  the  character  and  valae 
of  the  property,  or  their  personal  Interest  In 
the  proposed  sale,  the  company  will  be  en- 
titled to  set  aside  the  transaction,  or  recover 
compensation  for  any  loss  which  it  has  saf- 
fered,"  The  principle  Is  not  different  from 
that  Involved  when  several  persons  are  en- 
gaged In  a  Joint  enterprise  for  their  mutual 
benefit  Each  has  the  right  to  demand  and 
expect  from  his  associates  good  faith  in  all 
that  relates  to  their  common  interests,  and 
no  one  will  be  permitted  to  take  to  himself 
a  secret  and  separate  advantage  to  the  prej- 
udice of  the  others.  Getty  v.  Devlin,  M  N. 
T.  403.  The  principle  was  forcibly  ex- 
pressed by  the  Lord  Chancellor  In  Erlanger 
V.  New  Sombrero  Phosphate  Co.,  L.  B.  3 
App._Ca89s,  1218:  "They  stand.  In  my  opin- 
ion, undoubtedly,  in  a  fiduciary  position. 
They  have  in  their  hands  the  creation  and 
molding  of  the  company.  They  have  the 
power  of  defining  how  and  when  and  in 
what  shape  and  under  what  supervision  It 
shall  start  Into  existence  and  begin  to  act 
as  a  trading  corporation.  If  .they  are  doing 
all  this  In  order  that  the  company  may,  as 
soon  as  It  starts  Into  life,  become,  through 
its  managing  directors,  the  purchasers  of  the 
property  of  themselves  (the  promoters).  It  Is, 
In  my  opinion,  incumbent  upon  the  promoters 
to  take  care  that  la  forming  the  company 
they  provide  It  wl.th  an  executive  (that  is  to 
say,  with  a  board  of  directors)  who  shall 
both  be  aware  that  the  property  which  they 
are  asked  to  buy  Is  the  property  of  the  pro- 
moters, and  who  shall  be  competent  and  im- 
partial Judges  as  to  whether  the  purchase 
ought  or  ought  not  to  be  made.    I  do  not 
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say  that  the  owner  «t  pF^)ert7  may  not  pro- 
mote and  torm  a  Joint-stock  company,  and 
then  sell  his  pro];>erty  to  it;    but  I  do  say 
tbat  if  he  does  he  la  bonnd  to  take  care  that 
be  sells  it  to  the  company  through  the  me- 
dium of  a  board  of  directors  who  cau  and 
do  exercise  an  independent  and  Intelligent 
Judgment  on  the  transaction,   and  who  are 
not  left  under  the  belief  that  the  property 
bi>lon$;s.  not  to  the  promoter,  but  to  some 
other  person."    In  re  North  Australian  Co. 
(Archer's  Case)  L.  R.  1802,  Oh.  Div.  vol.  1, 
p.  322,  Archer,  being  requested  by  the  pro- 
moter to  become  a  director,  agreed  to  do  so 
on  the  former's  promise  that,  if  he  should  at 
any  time  wish  to  part  with  bis  shares,  be 
would  purchase  them  at  the  price  Archer 
paid.     After  acting  some  time  as  director. 
Archer  resigned,  and  the  promoter  took  his 
shares  at  the  price  agreed.    At  that  time  the 
shares  had  no  market  value.    The  liquida- 
tors of  the  company  asked  that  Archer  be 
required  to  pay  In  the  amount  he  had  re- 
ceived from  the  promoter,  with  interest;  and 
It  was  held  that  having  regard  to  his  posi- 
tion as  director  of,  and  therefore  agent  for, 
the  company,  whatever  benefit  or  profit  ac- 
crued  to   him   under   the  Indemnity   consti- 
tuted by  his  secret  agreement  with  the  pro- 
moter  belonged   to  the  company,  and   that 
the  retention  by  him  of  the  proceeds  of  the 
indemnity  occasioned  a  loss  to  the  company, 
for  which  he  was  accountable,  with  interest. 
In  Yale  Gas  Stove  Co.  v.  Wilcox,  G4  Conn. 
101,  29  Atl.  303,  25  L.  R.  A.  90.  42  Am.  St 
Rep.  159,  Foley  and  Wilcox  agreed  that  the 
latter    should    organize    a    corporation,    to 
which   the   former    should   transfer   certain 
patents  at  twice  the  price  he  was  ready  to 
take  for  them  and  $5,000  In  capital  stock, 
and  of  this  Wilcox  should  receive  one-half. 
The   company  was  held  entitled  to  recover 
from  Wilcox  all  he  had  received.    In  Chand- 
ler V.  Bacon  (C.  C.)  30  Fed.  530,  Bacon  & 
Cardoc  were  promoters  of  the  National  Color 
I'rintlng  Company,  to  be  formed,  and  as  such 
negotiated  an  agreement  between  the  own- 
ers of  aertain  patents  by  which  they  were 
to  receive  two-sixteenths  of  its  capital  stock, 
less   625  shares  which  were  to  be  given  to 
one  Piper.     Bacon  was  to  be  elected. presi- 
dent,   and   Cardoc   secretary.     They  offered 
and  sold  stock  to  the  public  at  $7  per  share; 
representing  that  the  patents  were  to  be  paid 
for,  but  without  disclosing  the  secret  agree- 
ment by  which  they  were  to  receive  two- 
sixteenths   of  the  stock  without   considera- 
tion.    They  were  held  liable  to  the  receiver 
of  the  corporation  for  the  value  of  the  stock 
at  the  rate  for  which  they  disposed  of  other 
stock.     See  note  to  Pittsburg  Mining  Co.  t. 
Spooner,  17  Am.  St  Rep.  161.     The  author 
ities  are  numerous,  and  our  purpose  has  been 
to  call  attention  to  a  few  of  the  leading  ones 
only. 

As  promoter  and  director,  the  relation  of 
defendant  to  the  company  was  that  of  agent, 
and   U  is  elementary  that  an  agent  is  dis- 


qualified from  representing  his  principal  In 
any  transaction  in  which  his  personal  inter- 
ests are  opposed  to  the  Interests  of  the  prin- 
cipal. This  rule  applies  In  all  cases  where 
there  is  danger  that  the  agent  may  be  In- 
duced to  use  his  powers  as  agent  for  bis  own 
advantage.  The  character  of  the  Interest  Is 
Immaterial,  provided  it  is  substantial.  While 
duplicity  on  his  part  may  hi  a  proper  case 
prove  a  Just  ground  for  rescission,  his  prin- 
cipal may  ratify  the  deal,  and  claim  all  the 
advantages,  including  any  bonus  or  com- 
mission paid  the  agent  by  the  other  party. 
Indeed,  the  right  of  recovery  In  event  of 
finding  it  a  part  of  appellant's  engagement 
with  Smith  to  aid  him  In  disposing  of  his 
property  to  the  company  la  not  seriously 
questioned. 

2.  This  action  was  not  begun  until  Sep- 
tember 20,  1900,  and  It  is  nrged  that  the 
action  is  barred  by  the  statute  of  limitations. 
The  evidence,  however,  tends  to  show  that 
the  transaction  was  not  discovered  until 
1896,  when  the  defendant  gave  the  testimony 
heretofore  quoted  from  his  deposition  taken 
in  litigation  with  Smith.  Dillon  was  the 
managing  director,  and  testified  the  fact 
that  Loetscher  had  been  employed  by  and 
received  money  from  Smith  as  promoter  had 
never  been  mentioned  In  the  meetings  of  the 
board  of  directors  or  stockholders,  and  that 
be  had  not  learned  of  it  till  then.  Another 
director's  testimony  was  to  the  same  effect. 
Others  were  not  called  as  witnesses.  The 
defendant  swore  be  had  never  told  any  one, 
and  Smith  was  a  nonresident  of  the  state. 
Any  mention  of  It  before  the  deal  was  com- 
pleted would  in  all  probability  have  proven 
disastrous  to  the  enterprise,  and  it  was  not 
of  a  nature  likely  to  be  spoken  of  there- 
after. That  Loetscher  was  active  In  pro- 
moting the  enterprise  ought  not  to  be  held 
enough  to  put  his  associates  on  inquiry  with 
respect  to  his  honesty  in  the  transaction. 
It  affected  the  Interest  of  all  subscribers, 
and  the  fact  that  the  transaction  was  dis- 
honest, together  with  the  further  fact  that 
knowledge  of  It  was  purposely  withheld  from 
them,  constituted  fraudulent  concealment 
In  view  of  the  circumstances,  we  are  in- 
clined to  regard  the  showing  of  failure  to 
discover  this  prior  to  1896  as  sufficient 

Aifirmed, 


SUTTON  T.  WEBER  et  al. 
(Supreme  Court  of  Iowa.     Dec.  15,  1904.) 

CORTBACTB— SAUi  Ot  OOOOS— ACTION  FOB  PBICE 
— DEFENSES  —  PABTNEKSmP  —  AUTHOBITT  TO 
BIND  FIRIC  —  EVIDENCE  — CONTEMPORANEOITB 
AGREEMENT. 

1.  In  an  action  for  the  price  of  goods  sold 
to  defendants  under  a  written  contract,  a  plea 
setting  up  that  defendants  were  partners,  and 
that  the  aareement  was  made  by  a  partner 
withont  authority  to  maka  the  purchase  fer  the 
firm,  of  which  plaintilTs  agent  was  informed, 
and  that  the  agreement  was  signed  on  condition 
that  It  was  to  be  approved  by  the  absent  co- 
partner, presents  a  good  defense. 
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2.  Where  an  agreement  recitinf  a  delivery  of 
gooda  purpoits  to  be  an  agreement  for  an  agen- 
cy, without  reference  therein  to  the  terms  of 
the  agency,  parol  evidence  is  admissible  to  show 
a  contemporaneous  oral  agreement  by  which  the 
goods  might  be  returned  under  certain  contin- 
gencies ;  such  agreement  not  being  inconsistent 
with  the  writing. 

Appeal  from  District  Court,  Kossuth  Coun- 
ty;  W.  B.  Quarton,  Judge. 
The  opinion  states  the  case.    Beversed. 

F.  M.  Curtis  and  Watson  &  Weber,  for 
appellants.  E.  A.  Morlin^  and  B.  Y.  Swet- 
ting,  for  appellee. 

WEAVER,  J.  The  plaintiff,  as  the  assignee 
of  her  husband,  J.  L.  Sutton,  brings  this  action 
at  law  to  recover  the  price  of  certain  goods 
alleged  to  have  been  sold  by  the  latter  to 
the  defendants  on  terms  stated  In  a  written 
contract.  The  defendants  are  partners  doing 
business  as  harness  makers  in  Lee  county, 
Iowa.  J.  L.  Sutton  lives  in  Kossuth  county, 
Iowa,  and  the  nature  of  bis  business  appears 
to  be  that  of  vender  of  alleged  remedies  for 
the  diseases  and  discomforts  to  which  domes- 
tic animals  are  subject  The  writing,  which 
is  worthy  of  study,  is  In  the  following  words: 

"Duplicate  Agent's  Agreement. 

"Made  and  entered  Into  this  10th  day  of 
July,  A.  D.  1002,  by  and  between  J.  L.  Sut- 
ton of  Algona,  Iowa,  party  of  the  first  part, 
jand  H.  &  O.  T.  Weber  of  West  Point,  County 
of  Lee  and  State  of  Iowa,  party  of  the  second 
part,  witnesseth,  That  party  of  the  first  part 
for  aud  in  consideration  of  8oc.  per  can  for 
Sutt's  Hog  Worm  Exterminator,  30c.  per 
package  for  Poultry  and  Condition  Powders, 
GOc.  per  can  for  Lice  Killer,  60c.  per  bottle 
for  Barb  Wire  Liniment,  flOc.  per  bottle  for 
Sutt's-  Calf  Dehorner  Fluid,  60c.  a  bottle  for 
Sutt's  Lump  Jaw  Cure.  8$c.  per  sack  for 
Sutt's  Toung  Calf  Food  Meal,  $1.75  per  sack 
or  box  for  Sutt's  Stock  Food  In  sacks  or 
boxes,  15c.  a  bos  for  Gall  Cure,  30c.  a  can  for 
Harness  Dressing,  GOc.  a  box  for  Heave  Cure, 
and  60c.  a  can  for  Hoof  Ointment,  to  be  paid 
in  sixty  (60)  days  to  J.  L.  Sutton  at  Algona, 
Iowa.  J.  L.  Sutton  delivers  party  of  the 
second  part,  t.  o.  b.  Algona: 

12  cans  Sutt's  Worm  Exterminator, 

12  cans  Lice  Killer, 

12  bottles  Sutt's  Calf  Dehorner  Fluid, 

12  sacks  Sutt's  Young  Calf  Food  Meal, 

12  boxes  Gall  Cure, 

12  boxes  Heave  Cure, 

l2  nkga.  Poultry  and  Condition  Powders, 

12  bottles  Barbed  Wire  Liniment, 

12  bottles  Sutt's  Lump  Jaw  Cure, 

12  sacks — boxes — Sutt's  Stock  Food, 

12  cans  Harness  Dressing, 

12  cans  Hoof  Ointment, 

and  also  gives  said  second  party  the  sale  of 
Sutt's  Stock  Bemedies  in  the  town  of  West 
Point,  County  of  Lee  and  State  of  Iowa. 
Not  subject  to  countermand  by  second  party. 
And  said  second  party  further  agrees  to  keep 
or  cause  to  be  kept,  at  least  ten  cards  of  ad- 
vertisements tacked  up  at  the  most  public 
places,  such  as  creameries,-  schoolhouses,  liv- 


ery bams  and  blacksmith  thopn  all  the  year 
around,  furnished  by  J.  L.  Sutton  free  to  the 
local  agent;  and  should  the  local  agent  fail 
to  fulfill  any  of  the  above  agreement,  then 
J.  L.  Sutton  or  his  authorized  employ^  will 
be  unconditionally  empowered  to  cancel  this 
contract  by  taking  back  the  amount  of  medi- 
cine on  hand  and  appoint  another  agent  and 
to  give  the  second  agent  the  same  rights  and 
privileges. 

"[Signed]  J.  L.  Sutton. 

"a.  &.  0.  T.  Weber." 

The  answer  alleges,  among  other  things: 

(1)  That  at  the  time  the  writing  was  execut- 
ed the  parties  entered  into  a  collateral  oral 
agreement  by  which  defendants  were  to  be- 
come the  agents  of  Sutton  for  the  sale  of 
goods  of  the  kind  described,  and.  If  they  did 
not  sell  or  were  unable  to  sell  the  stuff  deliv- 
ered by  Sutton,  the  latter  would  take  the 
same  back  In  full  satisfaction  and  discharge 
of  the  written  agreement;  that,  in  reliance 
upon  said  oral  agreement,  defendants  entered 
Into  the  written  contract;  that  defendants 
did  not  In  fact  make  any*  sales  of  said  prop- 
erty, and,  before  this  suit  was  begun,  tender- 
ed and  offered  to  return  the  same  to  plaiutiff. 

(2)  It  Is  further  alleged  that  the  contract 
sued  upon  was  made  with  the  defendant  H. 
Weber  in  the  absence  of  his  partner,  O.  T. 
Weber;  that  H.  Weber  had  no  authority  to 
make  the  purchase  for  the  firm,  and  so  in- 
formed the  agent  who  represented  Sutton  in 
the  transaction;  and  that  H.  Weber  signed 
the  firm  name  to  the  contract  upon  the  ex- 
press understanding  and  condition  that  said 
contract  was  not  to  go  into  effect  or  be  of  any 
binding  force  until  approved  by  O.  T.  Weber. 
It  Is  further  alleged  that,  upon  being  notified 
of  the  signing  of  said  agreement,  O.  T.  Weber 
disapproved  and  refused  to  be  bound  there- 
by, and  notice  thereof  was  immediately  given 
to  Sutton,  with  a  request  that  he  would  not 
ship  the  goods,  but,  in  violation  of  the  agree- 
ment upon  which  the  contract  was  signed, 
and  in  disregard  of  the  notice  of  O.  T.  Web- 
er's disapproval,  Sutton  proceeded  to  ship 
the  goods,  and  now  refuses  to  accept  a  re- 
turn thereof.  On  the  issue  presented  by 
these  answers,  a  trial  was  had  to  a  Jury. 
The  plaintiff  put  In  evidence  the  written  con- 
tract, with  testimony  tending  to  show  the 
shipment  to  defendants  of  the  goods  therein 
described,  and  rested.  Thereupon  the  de- 
fendants offered  testimony  tending  to  sus- 
tain the  allegations  of  the  answer  as  above 
mentioned,  but  the  same,  with  few  excep- 
tions, were  excluded  upon  plalntlErB  objec- 
tion as  being  Incompetent,  immaterial,  and 
irrelevant,  and  as  being  an  attempt  to  vary 
or  avoid  a  written  contract  by  parol  evi- 
dence of  prior  or  contemporaneous  negotia- 
tions between  the  parties.  At  the  close  of 
defendant's  evidence,  the  court,  upon  plain- 
tiff's motion,  directed  a  verdict  In  her  favor 
for  the  full  amount  claimed,  and  from  the 
judgment   entered    thereon   defendants    ap- 
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peal.  The  court  appears  to  have  held  that 
the  matters  pleaded  in  the  answer  constitute 
no  defense,  and  testimony  sustaining  the 
same  was  therefore  Inadmissible,  and  such  is 
the  i>osttion  fallen  X>j  counsel  for  appdllee  in 
this  court. 

1.  Passing  for  the  present  the  first  plea, 
concerning  an  ngreement  by  which  the  de- 
fendants, upon  a  failure  to  sell  the  goods, 
might  return  them  to  Sutton  In  satisfaction 
of  their  obligation  under  the  written  con- 
tract, we  have  to  say  that,  in  our  judgment, 
the  second  plea  states  a  perfect  defense,  and 
the  defendants  should  have  been  permitted 
to  prove  the  same,  if  able  so  to  do.  It  is  to 
be  noted  that  the  written  contract  purports 
to  be  made  with  the  defendants  as  a  partner^ 
ship.  This  partnership  was  engaged  in  the 
manufacture  and  sale  of  harnesses,  and,  un- 
der familiar  principles,  neither  partner  had 
any  authority,  as  such,  to  bind  the  other, 
without  his  express  or  implied  consent,  by 
contracts  not  within  the  scope  of  their  part- 
nership business.  If  a  partner  in  the  har- 
ness business  may  Involve  the  firm  In  debt 
for  "worm  exterminators,"  "lice  killers,"  and 
"lump  jaw  cures,"  so  may  he  also  for  mu- 
sical instruments,  theater  tickets,  millinery 
goods,  and  any  other  property  or  thing  for 
which  the  world  of  trade  or  speculation  may 
seek  purchasers.  The  answer  alleges  that 
this  want  of  authority  on  part  of  H.  Weber 
to  bind  the  firm  in  such  matters  was  under  . 
stood  and  discussed  between  him  and  the 
seller's  agent,  and  tbt-  contract  was  signed 
with  the  understanding  that,  if  disapproved 
by  O.  T.  Weber,  It  should  be  of  no  force  and 
effect  Indeed,  even  In  the  absence  of  such 
agreement,  and  In.  the  absence  of  any  show- 
ing whatever  that  dealing  in  this  line  of 
goods  was  within  the  scope  of  the  partner- 
ship business,  the  contract  would  have  to  be 
ratified  by  the  absent  partner  before  he 
would  be  bound  thereby.  But  we  may  go 
further,  and  say  that,  although  dealing  in 
this  line  of  goods  was  clearly  within  the 
scope  of  the  partnership  business,  yet  if,  by 
agreement  between  the  partners,  O.  T.  We- 
ber had  sole  authority  to  do  the  buying  for 
the  firm,  and  H.  Weber  was  authorized  to 
buy  only  with  the  consent  or  approval  of  his 
partner,  and  such  agreement  or  limitation 
upon  the  power  of  the  latter  was  made 
known  to  the  seller's  agent  before  the  con- 
tract was  signed,  the  contract  would  not  be 
enforceable  against  the  partnership  unless 
ratified  by  O.  T.  Weber.  If  the  contract 
was  made  under  such  circumstances,  and  O. 
T.  Weber,  upon  lenrnlng  of  It  promptly  re- 
fused to  ratify  It,  and  notified  Sutton  not  to 
ship  the  goods,  then  such  contract  never  be- 
came effective.  Knox  v.  BuflBngton,  50  Iowa, 
S20;  S  Walt's  Actions  &  Defenses,  126;  Coll- 
yer,  Partn.  {  387:  Boardman  v.  Gore,  15 
Mass.  339;  Leavitt  v.  Peck,  3  Conn.  125,  8 
Am.  Dec.  157.  It  is,  moreover,  a  well-estab- 
lished doctrine  that,  where  the  rights  of 
IxKia  fide  holders  do  not  Intervene,  the  rule 


which  forbids  oral  testimony  to  vary  the 
terms  of  a  written  contract  does  not  operate 
to  prevent  a  party  thereto  from  showing 
that  It  was  never  delivered,  or  that  the  de- 
livery was  conditional,  and  the  contract  was 
to  take  effect  only  upon  the  happening  of 
some  future  event.  For .  Instance,  It  has 
been  held  that*  a  person  may  successfully  de- 
fend against  a  claim-  upon  a  promissory  note 
by  showing  that  it  was  given  for  an  Insur- 
ance policy  under  a  parol  agreement  that  he 
should  have  a  certain  time  In  which  to  de- 
termine whether  he  would  be  insured,  and 
that.  If  he  should  decide  not  to  be  Insured, 
the  policy  would  be  taken  back  and  the  note 
returned.  Watklns  v.  Bowers,  119  Mass. 
383.  See,  also,  Ins.  Go.  v.  Williams  (Pa.) 
26  Atl.  655;  Bowman  v.  Tor,  3  Iowa,  573; 
Brewster  v.  Reel,  74  Iowa,  506,  38  N.  W. 
381;  Brennecke  v.  Heald,  107  Iowa,  376,  77 
N.  W.  1063;  Bank  v.  Boddlcker,  105  Iowa, 
648,  75  N.  W.  632,  46  L.  R.  A.  321,  67  Am. 
St  Rep.  .iio:  Id..  117  Iowa,  407, 00  N.  W.  822; 
White  V.  Kabn,  103  Ala.  308,  15  South.  595 ; 
Leppoc  V.  Bank,  82  Md.  136;  Scalfe  v.  Byrd, 
39  Ark.  668;  Race  v.  Weston,  86  111.  91; 
Stephens  v.  R.  R.,  20  Barb.  332 ;  Branson  v. 
R.  R.,  11  Or.  161,  2  Paa  86;  Pyrn  v. 
Campbell,  6  El.  &  B.  870;  McFarland  v. 
Slkes,  54  Conn.  250,  7  Atl.  408,  1  Am.  St 
Rep.  Ill;  Benton  v.  Martin,  52  N.  Y.  570; 
McCormlck  v.  Faulkner,  7  8.  D.  363,  64  N. 
W.  163,  58  Am.  St  Rep.  839;  Reynolds  v. 
Robinscn,  110  N.  Y.  654.  18  N.  E.  127. 
There  Is  a  clear  distinction  between  oral  tes- 
timony to  vary  the  terms  of  a  written  con- 
tract and  parol  testimony  to  show  that  the 
writing  never  had  a  legal  Inception  as  a  con- 
tract. The  appellants  should  have  been  per- 
mitted to  give  evidence  In  support  of  the 
second  defense  above  set  forth,  and  In  ex- 
cluding such  proof  there  was  prror. 

2.  Turning  now  to  the  first  defense,  which 
is  based  upon  a  collateral  agreement  by 
which  defendants  were  to  be  made  Sutton's 
agents  for  the  sale  of  the  alleged  remedies. 
It  may  be  said  at  the  outset  that.  If  the  plea 
is  to  be  construed  as  setting  up  a  claim 
which  is  inconsistent  with  the  clear  mean- 
ing of  the  written  contract,  then  proof  of 
such  oral  agreement  would  be  inadmissible. 
Fawkner  v.  Smith,  88  Iowa,  169,  55  N.  W. 
200,  45  Am.  St  Rep.  230.  But  subject  to 
this  limitation,  where  the  rights  of  a  bona 
fide  holder  do  not  Intervene,  it  is  the  very 
general  rule  that  parol  evidence  is  admissi- 
ble whenever  the  writing  Is  Itself  Incom- 
plete or  ambiguous,  or  there  Is  a  collateral 
oral  contract  or  It  appear  that  the  real  con- 
tract between  the  parties  Is  part  in  writing 
and  part  In  parol.  Des  Moines  Co.  v.  Kink- 
ley,  62  Iowa,  687,  17  N.  W.  915;  Couch  v. 
Meeker,  7  Am.  Dec  274;  Wela  v.  Rhodius: 
87  Ind.  1,  44  Am.  Rep.  747;  Babcock  v.  De 
Ford,  14  Kan.  408 ;  Chapln  v.  Dobson,  78  N. 
Y.  74,  84  Am.  Rep.  512 ;  Batterman  v.  Pierce, 
3  Hill,  171 ;  Powelton  Coal  Co.  v.  MoShaIn, 
75  Pa.  238;    Stoops  v.  Smith,  100  Mass.  63, 
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1  Am.  R^.  85,  97  Am.  Dec.  76;  Rontledge 
V.  Worthlngton,  119  N.  Y.  692,  23  N.  E. 
1111;  SchmltUer  v.  Simon,  114  N.  Y.  184, 
21  N.  B.  162,  11  Am.  St  Rep.  621;  Braly 
V.  Henry,  71  Cal.  486,  11  Pae  385,  12  Pat 
628,  60  Am.  "Rep.  543;  Johnson  ▼.  Oppen- 
helm,  55  N.  Y.  280;  Weeks  v.  Medler,  20  Kan. 
57;  Phillips  T.  Preston,  46  IS.  S.  278,  12 
L.  Ed.  152.  See,  also,  Oakland  Cem.  Asso- 
ciation T.  Laklns  (decided  at  the  present 
term  of  this  court)  Infra.  The  proposition  U 
stated  In  Taylor's  Evidence,  (  1038,  as  fol- 
lows: "The  rule  [agralnst  parol  evidence] 
does  not  prevent  parties  to  a  written  con- 
tract from  proving  that,  either  contempo- 
raneously or  as  a  preliminary  measure,  they 
had  entered  Into  a  distinct  oral  agreement 
on  some  collateral  matter.  StlU  less  doea 
the  rule  exclude  evidence  of  an  oral  agree- 
ment which  constitutes  a  condition  on  which 
the  performance  of  a  written  agreement  is 
to  depend."  Mr.  Stephen,  in  his  Digest  of 
the  Law  of  Evidence,  art  90,  uses  this  lan- 
guage: "The  existence  of  any  separate  oral 
agreement  as  to  any  matter  on  which  the 
document  is  silent,  and  which  is  not  incon- 
sistent with  its  terms.  If,  from  the  circum- 
stances of  the  case,  the  court  Infers  that  the 
parties  did  not  intend  the  document  to  be  a 
complete  and  final  statement  of  the  whole  of 
the  transaction  between  them,"  constitutes 
an  exception  to  the  rule  against  parol  evi- 
dence. This  doctrine  was  expressly  aSBrmed 
by  us  in  Sutton  v.  Grlebel,  118  Iowa,  78,  91 
N.  W.  82.') — an  action  to  which  the  present 
plalntltr  was  a  party.  We  there  said  that 
"a  collateral  agreement  relating  to  matters 
not  covered  by  the  written  agreement  may 
be  shown,"  and  cited  in  support  of  that  con- 
clusion many  cases  from  our  own  and 
other  states  which  it  is  unnecessary  to  again 
recapitulate.  Under  the  rule  thus  stated  we 
held  that,  in  an  action  upon  a  written  con- 
tract by  which  defendant  and  others  under- 
took to  pay  $100  each  for  shares  in  the  pur- 
chase of  a  stallion,  it  was  allowable  to  plead 
and  prove  that  at  the  time  the  writing  was 
executed  there  was  a  collateral  agreement 
between  the  parties  by  which  defendant  was 
to  be  allowed  to  withdraw  from  the  arrange- 
ment at  any  time  before  the  final  completion 
of  the  transaction,  and  that  he  did  in  fact 
withdraw  therefrom,  and  plalntlfF  secured 
another  purchaser  for  the  share  assigned  to 
the  defendant  The  principle  recognized  In 
the  several  cases  we  have  cited  seems  to  be 
applicable  here.  In  the  first  place,  the  writ- 
ing is  studiously  indefinite.  It  bears  the 
conspicuous  heading,  "Duplicate  Agent's 
Agreement"  and  the  word  "agent"  is  made 
prominent  by  superfluous  repetition  In  the 
body  of  the  writing,  but  the  document  Is  bar- 
ren of  any  agreement  or  terms  of  agency. 
On  the  other  hand,  the  writing  may  be 
searched  In  vain  for  the  words  "buy"  and 
"sell,"  or  their  equivalent,  and  "seller"  and 
"purchaser"  are  equally  conspicuous  by 
their  absence.    There  Is  no  express  request 


or  order  for  the  goods.  While  we  may,  per- 
haps, supply  by  Implication  words  sufficient 
to  give  a  part  of  the  writing  legal  effect  as 
an  order  or  purchase  by  the  defendants,  it  is. 
as  a  whole,  so  evidently  Incomplete  that 
proof  of  the  circumstances  under  which  it 
was  made  may  well  be  admitted.  If  the  ob- 
scure references  to  an  agency  with  which  the 
document  is  studded  were  not  Intended  to  be 
merely  ornamental,  we  may  well  conclude 
that  they  indicate  the  existence  of  a  collat- 
eral agreement  by  which  upon  terms  of  some 
kind,  Sutton  had  appointed  the  defendants 
agents  for  his  alleged  remedies — at  least 
that  these  terms  of  the  contract  lend  proba- 
bility to  the  claim  that  such  collateral  agree- 
ment was  made.  We  think  it  was  compe- 
tent therefore,  for  the  defendants  to  show 
by  parol,  if  suph  be  the  fact,  that  a  contract 
or  agreement  of  agency  existed,  and  that  by 
the  terms  of  such  agreement  the  goods  might 
in  certain  contingencies  be  returned.  Bab- 
cock  V.  De  Ford,  14  Kan.  408.  Such  agree- 
ment is  not  necessarily  inconsistent  with  tbe 
terms  of  the -writing. 

For  the  reasons  stated,  the  judgment  of 
the  district  court  is  reversed. 


OAKLAND  CEMETERY  ASS'N  OF  LYONS 
v.  LAKINS  et  al. 

(Supreme  Court  of  Iowa.     Dec.  15,  1904.) 

BUXS   AND    NOTES— PABOL  KVIDKNCB — CONTBA- 
DICTOBT  WBrriROS— MLIVKBT. 

1.  Where  a  note  executed  after  other  agree- 
ments between  the  parties  was  not  intended  to 
be  more  than  security  for  the  other  agreements. 
parol  evidence  Is  admissible  in  an  action  on  the 
note  to  show  tbe  entire  agreement  and  that  it 
has  been  discharged  by  performance. 

2.  Where  delivery  of  a  note  is  as  security  for 
another  agreement  which  is  in  parol,  not  other- 
wise than  as  security  for  such  agreement,  parol 
evidence  is  admissible  to  show  the  condition  of 
delivery. 

Appeal  from  District  Court,  Cerro  Gordo 
County;  C.  H.  Kelley,  Judge. 

Action  to  recover  interest  on  a  promissory 
note  for  the  sum  of  $700  made  by  the  defend- 
ants to  one  Boyd,  and  by  Boyd's  administra- 
tor (Boyd  being  dead)  indorsed  to  plaintiff. 
Defendants  filed  an  answer  In  two  divisions, 
to  which  plaintiff  filed  a  demurrer,  which  was 
sustained;  and,  defendants  electing  to  stand 
on  their  answer,  Judgment  was  rendered 
against  them  for  the  amount  of  the  interest 
claimed,  and  they  appeal.    Reversed. 

Glass,  McCoulogue  &  Wltwer,  for  appel- 
lants.   Earl  Smith,  for  appellee. 

DEEMER,  O.  J.  As  the  sufficiency  of  fb* 
answer  is  alone  involved,  we  here  state  tbe 
substance  thereof:  Defendants  admit  tbdr 
signatures  to  the  note,  but  deny  the  delivery 
thereof  to  the  payee.  They  aver:  That  T.  O. 
Boyd,  the  payee  of  the  note,  conveyed  to  theoi 
two  lots  in  the  town  of  Rockwell  pursuant  to 
an  agreement  which  WM  partly  In  wrltinc  ■ 
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»nd  partly  tB  print,  whereby  tbe  defeodants. 
In  consideration  of  the  conveyance,  promised 
to  pay  said  Boyd  darings  his  lifetime  Interest 
at  the  rate  of  6  per  cent  per  annum  ui>on 
$700.  That,  after  this  agreement  and  convey- 
ance had  been  made,  Boyd  requested  defend- 
ants to  deposit  with  him  some  iastrutnent  lo 
writing.  In  the  form  of  a  note  or  otherwise, 
to  be  held  as  evidence  of  their  obligation  to 
pay  the  interest,  and  as  security  for  the  pay- 
ment thereof;  the  said  Instrnment  to  have  no 
other  effect  beyond  Its  efficacy  as  evidence  of 
and  as  security  for  the  defendants'  obliga- 
tion to  pay  interest  a«  aforesaid;  the  said 
note  to  remain  in  Boyd's  possession  until  his 
death,  and  then  to  be  surrendered  to  defend- 
ants. That,  after  m&king  this  agreement, 
Boyd  wrote  the  defendants  as  follows:  "As  I 
said  before,  all  I  want  Is  the  Interest  of 
$700.00.  I  enclose  a  note  for  that  amount. 
If  it  is  satisfactory  please  sign  the  note,  to- 
gether with  Mrs.  Laklns,  and  send  It  to  me 
and  I  will  send  the  deed.  I  am  nnnsually 
well  and  will  be  up  some  time  for  a  good 
Tislt.  Dont  know  whether  I  will  go  Kast 
Tours  truly,  V.  Q.  Boyd."  Defendants  allege 
that  the  note  was  never  delivered  to  Boyd  as 
such,  <Hr  as  -his  property,  and  that  it  was 
simply  to  be  held  by  him  during  bis  lifetime 
as  evidence  of  and  as  security  for  defendants' 
obligation  to  pay  Interest,  and  that  upon 
Boyd's  death  defoidants  became  entitled  to 
the  possession  of  the  note.  They  further  al- 
leged that  they  paid  all  interest  down  to  the 
time  of  Boyd's  death,  and  that  plaintiff  here- 
in bad  full  knowledge  and  notice  of  the  agree- 
ment between  the  original  parties  at  the  time 
It  acquired  the  note.  The  second  division  of 
the  answer  is  largely  a  repetition  of  the  first, 
except  that  it  pleaded  that  there  was  no 
greater  or  other  consideration  for  the  note 
than  defendants'  receipt  of  the  title  to  the 
1(^,  which  was  not  worth  more  than  they 
paid  as  Interest  on  the  note. 

The  demurrer  was  based  on  the  grounds  (1) 
that  the  answer  shows  full  delivery  of  the 
note;  (2)  that  the  agreements  pleaded  by  de- 
fendants were  merged  In  the  note,  and,  rest- 
ing in  parol,  cannot  be  proved  to  contradict 
or  vary  the  terms  of  the  written  Instrument; 
and  (3)  that,  as  the  note  recites  its  own  con- 
Bldoratlon,  parol  evidence  Is  not  admissible 
to  change  or  vary  the  same.  The  case  turns 
wtiolly  on  whether  the  facta  pleaded  consti- 
tute any  defense.  In  law,  to  the  intereot  claim 
on  the  nota. 

The  gmeral  rule  of  InadmlflBlbility  of  parol 
evidence  to  dontradict,  change,  or  raiy  the 
terms  of  a  written  instrument,  and  the  rea- 
sons underlying  the  same,  are  well  under- 
stood; but  there  are  certain  exceptions  to 
that  rule,  which  are  not  so  familiar  to  the 
profeesion,  nor  so  well  settled.  There  seem, 
however,  to  be  two  well-recognized  exceptions 
which  are  applicable  to  this  case.  One  Is  that 
parol  evidence  is  admissible  to  show  that  de- 
livery was  subject  to  a  condition  that  upon 
a  certain  contingency  or  event  the  contract 


should  not  be  binding,  and  the  other  that  such- 
evidence  is  admissible  to  show  that  a  note 
has  been  discharged  by  the  performance  of 
an  undertaking  whkA  it  was  given  to  secure. 
Thus  It  may  be  shown  that  what  purports  to 
be  a  written  obligation  has  been  discharged 
In  accordance  with  the  terms  of  a  collateral 
parol  agreement.  Sutton  v.  G^Iebel,  118 
Iowa,  78,  91  N.  W.  825;  Marsh  v.  Chown,  104 
Iowa,  556,  73  N.  W.  1046.  In  other  words,  it 
is  always  competent  to  show  by  parol  the 
nondelivery  of  a  written  Instrument,  or  the 
discharge  thereof.  And  unless  the  Instrument 
be  under  seal,  nondelivery  or  a  conditional 
delivery  may  be  shown,  even  If  the  instrument 
be  In  the  possession  of  the  obligee  or  his  as- 
signee. So,  also,  the  discbarge  of  an  instru- 
ment in  writing  may  be  shown  by  parol,  al- 
though the  transaction  Involves  proof  of  a 
collateral  parol  agreement  Some  considera- 
tion for  the  note  is,  of  course,  presumed,  un- 
der our  statutes,  but  the  exact  amount  there- 
of is  not  stated  on  the  face  of  the  note  in 
suit;  and,  by  statutes  in  this  jurisdiction, 
want  or  failure  In  whole  or  In  part  of  the 
consideration  of  a  written  Instrument  may 
be  shown  as  a  defense,  total  or  partial.  Code, 
{  3070.  Under  the  allegations  of  the  answer, 
the  note  was  not  executed  until  after  the 
.agreements  between  the  parties  were  made, 
and  It  was  never  intended  to  be  more  than 
security  for  another  agreement,  which  rested 
in  parol.  It  is  true;  and  the  case  falls  within 
the  rule  announced  in  Marsh  v.  Chown,  su- 
pra. See,  also,  Beaty  v.  Carr,  109  Iowa,  183, 
80  N.  W.  326. 

But  appellee  contends  that  it  is  not  com- 
petent to  show  by  parol  a  conditional  delivery 
to  the  payee.  This  is  the  rule  as  to  deeds, 
and  perhaps  all  contracts  under  seal,  but  It 
does  not  apply  to  simple  contracts.  McCor- 
mlck  Co.  V.  Morlan,  121  Iowa,  451,  96  N.  W. 
076.  The  cases  we  have  cited  .clearly  distin- 
guish those  which  have  been  called  to  our  at- 
tention by  the  appellee's  counsel,  and  we  need 
not  take  the  time  to  point  out  the  differences. 
Glfford  V.  Fox  (Neb.)  95  N.  W.  1066,  supports 
our  conclusions  In  this  case.  Plerpont  v. 
Longden,  46  Conn.  499,  relied  upon  by  appel- 
lee, differs  from  this  case.  In  that  there  the 
delivery  was  unconditional,  and  the  parol 
agreement  was  that  the  note  should  be  void 
at  the  payee's  death.  Here  the  delivery  was 
only  as  security  for  the  main  promise,  which 
was  In  parol,  and  the  note  was  never  deliv- 
ered otherwise  than  as  security  for  the  ful- 
fillment of  this  promise.  Moreover,  the  letter 
which  Is  set  out  In  the  answer,  which  should, 
of  course,  be  construed  with  the  other  writ- 
ings, as  it  was  a  part  of  the  transaction, 
shows  that  the  defendants'  contention  Is  cor- 
rect At  least  there  was  enough  in  it  to  take 
the  case  to  a  jury.  It  also  shows  that  the 
entire  agreement  was  not  embodied  In  the 
writing,  and  resort  to  parol  eridence  may  be 
had  to  establish  the  part  not  in  writing.  Sut- 
ton V.  Weber  (decided  at  present  term)  101 
N.  W.  77S. 
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7or  each  and  all  of  these  reasons,  It  ap- 
pears that  the  trial  court  was  in  error  in  sus- 
taining the  demurrer,  and  the  Judgment  must 
be,  and  it  la,  therefore,  reversed. 


.NATIONAL  SURETY  CO.  v.  WALKER  et  aL 
(Supreme  Court  of  Iowa.     Dec.  16,  1904.) 

PRINCIPAL  AND  SUBETT— BELEASE  OP  SURETY— 
APPEAIj— BECOED. 

1.  After  the  commencement  of  an  action  against 
the  S.  Co.  by  plaintiff  for  rent,  and  after  two 
landlord's  attachments  bad  been  levied,  a  note 
and  collateral  mortgage  were  given  by  defend- 
ant as  "additional  security"  for  the  payment  of 
any  judgment  that  might  be  obtained  in  the 
action.  The  note  and  mortgage  were  executed 
in  connection  with  a  bond  made  by  the  S.  Co., 
as  principal,  and  defendant,  as  surety,  condition- 
ed on  the  payment  of  any  judgment  that  might 
be  recovered  in  such  action  for  rent,  and  stating 
that  the  consideration  was  "the  waiving  of  the 
levy  of  any  further  landlord's  attachments, 
*  *  *  hut  in  no  case  is  the  landlord's  lien 
waived."  Held,  that  the  release  by  the  order  of 
plaintiff  to  the  S.  (3o.  of  the  property  held  un- 
der the  landlord's  attachments  was  a  release  of 
defendant  as  surety  on  the  bond,  note,  and  col- 
lateral mortgage,  to  the  extent  of  the  value  of 
the'  property  released. 

2.  Where  the  evidence  was  introduced  entire- 
ly by  depositions  and  written  instruments  filed 
in  the  trial  court,  and  by  such  filing  became  a 
part  of  the  record  of  the  cause,  the  failure  of 
appellant  to  file  a  transcript  of  the  stenograph- 
er's notes  was  immaterial. 

Appeal  from  District  Court,  O'Brien  Coun- 
ty; Wm.  Hutchinson,  Judge. 

Action  by  plaintiff,  as  assignee  of  a  note 
for  |2,800,  executed  by  defendant  Warren 
Walker,  secured  by  a  mortgage  on  certain 
described  real  estate  of  Warren  Walker  and 
his  wife,  M.  A.  Walker,  to  the  American 
Savings  Bank,  as  security  for  any  Judgment 
which  the  bank  might  recover  in  an  action 
to  enforce  a  landlord's  lien  against  the 
Shaver  (Carriage  Company.  A  Judgment  was 
recovered  by  the  bank  against  the  carriage 
company,  and  on  an  appeal  prosecuted  by 
the  carriage  company,  with  the  plaintiff  In 
this  action  as  surety  on  the  appeal  bond, 
the  judgment  was  affirmed.  The  bank  hav- 
ing assigned  the  note  and  mortgage  to  plain- 
tiff, this  action  Is  brought  to  recover  the 
amount  of  Judgment  and  costs,  less  a  small 
payment,  the  proceeds  of  a  claim  made  by 
the  bank  in  bankruptcy  proceedings  in  which 
the  assets  of  the  carriage  company  were  dis- 
posed of,  and  the  proceeds  distributed  among 
the  creditors.  The  defense  Interposed  was 
that  the  bank,  while  holder  of  the  note  and 
mortgage,  had  released  property  of  the  car- 
riage company,  which  it  held  under  land- 
lord's attachment,  more  than  sufficient  to 
satisfy  Its  claim.  Defendant  Van  Llew  was 
made  a  party  to  the  foreclosure  proceedings, 
as  claiming  title  to  the  mortgaged,  premises 
under  a  tax  deed.  The  trial  court  rendered 
judgment  in  favor  of  plaintiff  against  de- 
fendant Warren  Walker  for  $1,885.92,  and 
directed  the  sale  of  the  mortgaged  premises 
tp  satisfy  the  judgment,  and  decreed  that  the 


tax  title  claimed  by  Van  Llew  was  inferior 
and  subordinate  to  the  lien  of  the  mortgage. 
The  defendants  appeal.    Reversed. 

Warren  Walker,  for  appellants.  Berryhill 
&  Henry,  for  appellee. 

McCLiAIN,  J.  It  is  not  questioned  that 
the  note  In  suit  was  executed  by  Warreu 
Walker  to  the  American  Savings  Bauk, 
plaintiff's  assignor,  "as  additional  security 
to  the  bank  for  payment  of  any  Judgment 
that  may  be  obtained"  in  a  pending  suit  h> 
which  the  bank  was  suing  the  Shaver  Car- 
riage Company  for  rent,  and  in  which  two 
landlord's  attachments  had  already  been  is- 
sued, under  which  property  of  tbe  value  of 
$3,500  had  been  seized.  It  appears  that  the 
note  and  mortgage  were  executed  in  con- 
nection with  a  bond  signed  by  the  Shaver 
Carriage  (Company  (by  Warren  Walker,  sec- 
retary) and  W.  T.  Shaver,  as  principals,  and 
by  Warren  Walker  Individually,  as  security 
for  the  payment  of  any  judgment  that  the 
bank  might  recover  against  the  carriage  com- 
pany and  W.  T.  Shaver  in  the  action  for 
rent.  In  the  bond  it  was  agreed  that  the 
consideration  therefor  was  "the  waiving  of 
the  levy  of  any  further  landlord's  attach- 
ments in  tbe  above-entitled  cause,  but  in  no 
case  Is  the  landlord's  lien  waived;  but  it  is 
agreed  that  the  said  landlord's  lien  Is  still  in 
force  and  effect  the  same  as  If  no  bond  had 
been  given,  the  intention  being  to  simply 
waive  the  right  to  levy  further  landlord's  at- 
tachments until  Judgment  shall  be  rendered 
in  the  above-entitled  cause."  It  further  ap- 
pears that  after  the  execution  of  this  bond 
the  attorneys  for  tbe  bank,  in  writing,  di- 
rected the  sheriff  to  release  any  properly 
held  under  landlord's  attachment  issued  in 
the  case,  and  that  in  consequence  of  this  di- 
rection the  sheriff  released  to  tbe  carriage 
company  and  Shaver  the  property  which 
had  already  been  levied  upon  under  attach- 
ment prior  to  the  execution  of  the  bond, 
and  that  this  property  was  In  part  disposed 
of  by  the  carriage  company,  and  in  part  was 
taken  possession  of  by  the  trustee  In  tbe 
bankruptcy  proceedings,  and  disposed  of  as 
assets  of  the  company. 

It  is  to  be  noticed  that  In  the  bond  above 
described,  in  connection  with  which  the 
note  and  mortgage  in  suit  were  executed  as 
a  part  of  tbe  same  transaction,  there  was  no 
stipulation  as  to  the  release  of  property  on 
which  levy  had  already  been  made,  and 
which  was  then  held  by  tbe  sheriff  onder 
the  landlord's  attachment.  Tfie  property 
thus  levied  upon  and  in  the  possession  of  the 
sheriff  was  the  property  of  the  debtors,  tbe 
carriage  company  and  Shaver.  Walker  be- 
came liable  only  as  surety.  We  find  no  au- 
thority In  the  bond,  nor  consent  outside  of 
the  bond  on  the  part  of  the  surety.  Walker, 
that  the  property  thus  levied  on,  and  subject 
to  be  applied  to  the  payment  of  any  judg- 
ment rendered  In  the  pending  action,  should 
be  released.    As  tbe  bank  had,  therefore,  a 
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Uen  on  the  debtors'  property,  tbe  effect  of 
the  release  of  this  lien  was  to  discharge  the 
surety,  Wallcer,  to  the  extent  of  the  value 
of  the  property  so  released;  and,  as  the 
value  of  the  property  released  exceeded  the 
amount  of  the  claim  finally  established  as 
against  the  principal  debtor,  no  claim  can 
be  enforced  in  this  action  against  the  surety, 
either  on  the  bond,  or  on  the  note  and  the 
mortgage  executed  by  him  as  a  part  of  the 
same  transaction  in  which  the  bond  was 
given.  That  the  release  of  the  debtors'  prop- 
erty constitutes  a  release  pro  tanto  of  the  lia- 
bility of  the  surety  is  a  proposition  so  well 
settled  that  no  citation  of  authorities  Is  call- 
ed for.  The  trial  court  therefore  erred  In 
rendering  Judgment  against  appellant,  War- 
ren Walker,  and  in  directing  the  foreclosure 
of  the  mortgage. 

Appellee  has  moved  to  strike  from  the  rec- 
ord all  the  evidence,  on  the  ground  that  it 
was  not  preserved  by  the  filing  in  the  lower 
court  of  a  transcript  of  the  shorthand  notes 
of  the  reporter  within  six  months  after  the 
trial.  As  the  evidence  was  introduced  en- 
tirely by  depositions  and  written  instru- 
ments filed  in  the  lower  conrt,  and  which  by 
such  filing  became  a  part  of  the  record  of 
the  case,  we  think  that  the  failure  to  file  a 
transcript  of  the  shorthand  notes  was  im- 
material. As  the  case  Is  triable  de  novo, 
and  we  find  that  there  was  no  liability  on 
the  note  sued  upon,  Judgment  will  be  entered 
here  for  defendants,  or  they  may  have  the 
case  remanded  to  the  lower  court  for  Judg- 
ment in  their  favor,  as  they  may  elect 

Reversed. 

BISHOP,  J.,  taking  no  part 


ANDERSON  v.  HALVBRSON. 
(Supreme  Court  of  Iowa.     Dec.  15,  1904.) 

▲KIUALS — DOGS — 8REEP    KIIXINO    —    DAlfAOES 

— APPOBTIOSMENT— KVIDENCB— TBIAD— 

QUESTION   rOB   JURY. 

1.  Evidence  that  defendant,  after  bearing  of 
the  loss  of  plaintiff's  sheep,  and  knowing  that 
defendant's  dog  was  charged  therewith,  killed 
the  dog.  and  remarked  that  "it  wonld  kill  no 
more  sheep,"  was  admissible  in  an  action 
ag.iinst  liim  for  damages  for  the  killing,  as  being 
in  the  nature  of  an  admission. 

2.  Under  Ckide,  8  2340,  making  the  owner  of  a 
do^  that  had  killed  sheep  liable  to  the  party 
injured  "for  all  damages  done  by  his  dog, '  the 
owner  of  such  dog  was  not  liable  for  all  dam- 
osres  done,  where  sheep  had  been  killed,  if  part 
of  such  damage  was  caused  by  other  dogs. 

3.  In  an  action  against  the  owner  of  a  dog  for 
the  killing  of  sheep,  held,  that  the  questions  of 
defendant's  liability,  and,  if  liable,  how  much  of 
the  damage  was  done  by  defendant's  dog  and 
bow  much  by  a  dog  belonging  to  a  third  person, 
were  for  the  jury. 

Appeal  from  District  Court,  Buena  Vista 
County;    W.  B.  Quarton,  Judge. 

Action  at  law  to  recover  damages  done  by 
defendant's  dog.  Trial  to  a  Jury.  Directed 
verdict  for  the  defendant,  and  plaintiff  ap- 
peals.   Reversed. 


I      Helsell  &  SchultB,  for  appellant     F.  F. 
Faville,  for  appellee. 

DES2MSR,  O.  J.  Plaintiff  claims  that  de- 
fendant ia  the  owner  of  a  dog  which  went 
upon  his  premises  and  killed  and  injured 
more  than  40  head  of  sheep  and  iambs.  De- 
fendant's answer  is  a  general  deniaL  At 
the  conclusion  of  plaintiff's  testimony  de- 
fendant moved  for  a  verdict  because  there 
was  no  evidence  to  show  that  defendant's 
dog  killed  or  injured  any  of  plaintiff's  sheep; 
because  there  was  no  evidence  that  the  dog 
which  did  the  damage  belonged  to  the  de- 
fendant; and  for  the  further  reason  that 
according  to  the  testimony,  the  sheep  were 
Injured  or*  killed  by  the  Joint  act  and  tres- 
pass of  two  dogs,  one  of  which  did  not  be- 
long to  the  defendant;  and  that  plaintiff  has 
failed  to  show  how  much  of  the  damage  was 
done  by  the  dog  which  it  Is  claimed  be- 
longed to  the  defendant  and  how  much  by 
the  other  dog,  which  it  is  conceded  he  did 
not  own.  This  motion  was  sustained,  and 
the  ruling  thereon  is  the  basis  of  this  appeal. 
That  plaintiff  lost  and  had  a  number  of 
sheep  injured  by  one  or  more  dogs  on  the 
night  of  June  8,  1903,  is  so  clearly  shown  as 
to  be  beyond  the  pale  of  dispute.  Plaintiff 
and  others  beard  a  disturbance  among  the 
sheep,  and,  going  to  their  pen,  found  a  yel- 
low dog  biting  and  jumping  around  after 
them.  Immediately  upon  being  discovered, 
the  dog  fled,  and  was  next  seen  lying  on  de- 
fendant's porch.  There  was  another  dog 
outside  the  sbed.  and  at  least  60  feet  away, 
when  plaintiff  discovered  the  trouble.  When 
the  yellow  dog  was  seen  on  the  defendant's 
porch  the  next  morning,  he  was  covered 
with  sheep  dirt  It  was  admitted  that  the 
dog  found  on  defendant's  porch  belonged  to 
him.  The  ownership  of  the  other  dog  is  not 
disclosed.  This  other  dog  was  not  seen  in 
the  sheep  pen.  Plaintiff  offered  to  show  that 
defendant,  after  hearing  of  the  loss  of  plain- 
tiff's sheep,  and  knowing  that  his  dog  was 
charged  with  being  the  author  of  the  trou- 
ble, killed  him,  and  remarked  that  "it  would 
kill  no  more  sheep."  The  court  sustained 
an  objection  to  this  offer,  and  in  this  com- 
mitted an  error.  The  offered  testimony  was 
in  the  nature  of  an  admission  made  by  the 
defendant  proper  for  a  Jury  to  consider  in 
arriving  at  Its  verdict 

2.  From  the  summary  which  we  have 
made  of  the  testimony,  it  is  clear  that  the 
case  should  have  gone  to  the  Jury,  unless 
there  be  something  in  defendant's  third 
ground  of  his  motion — that  there  is  nothing 
in  the  record  to  show  the  amount  of  the 
damage  done  by  bis  dog.  Appellant's  con- 
tention that  defendant  is  responsible  for  the 
entire  damage,  no  matter  how  much  was 
done  by  another  dog,  is  unsound.  Under  the 
statute  as  it  existed  when  this  cause  of  ac- 
tion arose,  defendant  was  responsible  only 
for  the  damages  done  by  his  dog.  Code,  { 
2340.    That  statute  has  since  been  amended, 
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but  with  that  amendment  we  have  notbins 
to  do.  The  does  were  joint  wrongdoen  If 
they  acted  in  concert  in  killing  or  injuring 
plaintiff's  sheep,  but  the  owners  thereof 
were  not  In  the  absence  of  statute,  the 
owners  of  the  respective  -dogs  are  simply 
liable  for  the  damages  done  by  their  dogs, 
and  not  for  that  done  by  dogs  belonging  to 
others.  Denny  v.  Correll,  9  Ind.  72;  Russell 
V.  Tomllnson,  2  Conn.  200;  Buddington  r. 
Shearer,  20  Pick.  477;  Dyer  v.  Hutchlns, 
87  Tenn.  108,  10  8.  W.  194;  Adams  v.  Hall, 
2  Vt  9,  19  Am.  Dec.  690.  Our  statute  as  It 
existed  when  this  cause  of  action  arose  ia 
simply  a  codification  of  the  common  law 
with  reference  to  sereral  liability.  The 
case*  relied  upon  by  appellant  aVe  all  based 
upon  statutes  Imposing  joint  liability,  and 
hence  are  not  In  point.  Under  the  common- 
law  rule  It  is  proper  for  the  jury,  after  hear- 
ing all  the  testimony,  to  apportion  the  dam- 
ages. In  the  event  they  find  that  the  injuries 
were  inflicted  by  two  or  more  dogs  belong- 
ing to  different  persons.  Wilbur  ▼.  Hub- 
bard, 35  Barb.  303;  Buddington  t.  Shearer, 
supra.  If  the  dogs  were  apparently  of  equal 
powers  for  doing  damage,  and  there  are  no 
circumstances  to  render  it  probable  that  one 
did  more  than  the  other,  there  is  good  ground 
for  saying  that  each  owner  should  be  held 
Mable  for  an  equal  share  of  the  damages. 
See  cases  dted  above.  However,  the  matter 
is  after  all  a  question  for  the  jury  under 
proper  instructions.  In  the  instant  case  the 
jury  might  have  found  from  the  testimony 
adduced  that  defendant's  dog  did  a  large 
share,  if  not  practically  all,  of  the  damage, 
although  a  finding  apportioning  the  same 
would  not  have  been  disturbed.  We  think 
the  case  should  have  gone  to  the  jury  on 
every  proposition  argued,  and  that  the  trial 
court  was  In  error  not  only  in  Its  ruling  on 
evidence,  but  in  sustaining  the  motion  for 
a  verdict 
Reversed. 


SYLVESTER  t.  AMMONS  et  al. 
(Supreme  Court  of  Iowa.     Dec.  16,  1904.) 

CHATTEL  MOBTOAOBS  —  PBOVISIORS  OT  MOST- 
OAOE  —  BIGHT  TO  FOBSCLOSI  —  BIFLXVIN  BT 
'MOBTOAOOB  —  DEFENSES  —  COtrRTBBCLAIK  IN 
BEPLEVI.N— SALES  —  FBACD —  EVIDENCE— DK- 
TEBMINATION    OF  COST  PBICB— INfflBUCIlONS. 

1.  Code,  i  4616,  provides  that,  when  an  in- 
strument consista  partly  of  written  and  partly 
of  printed  form,  the  former  controls  the  latter 
if  the  two  are  inconsistent  Held,  that  where  a 
mortgage  given  by  the  purchaser  of  a  stock  of 
goods  as  security  for  uie  balance  of  the  pur- 
chase price  provided  that  the  mortgagor  should 
have  the  right  to  handle  the  goods  in  a  regular 
mercantile  way,  and  the  mortgage  note  provided 
that  the  payment  should  be  made  as  soon  as 
the  money  could  be  obtained  from  the  sale  of 
the  stock,  a  printed  clause  in  the  mortgage  per- 
mitting the  mortgagee  to  take  posseRsion  when- 
ever he  mi^ht  choose,  being  inconsistent  with 
the  reservation  of  the  right  to  sell  in  the  regular 
mercantile  way,  which  was  in  writing,  the  lat- 
ter provision  was  controlling. 


Z  Where,  on  a  sale  of  a  stock  of  goods,  the 
purchaser  gave  a  mortgage,  and  after  seizure  of 
the  stock  by  jthe  mortgagee  on  an  attempt  bj 
him  to  foreclose,  the  purchaser  brought  replevia 
for  the  stock,  it  was  proper  to  permit  an  ameoii- 
ment  of  the  petition  setting  np  that  the  mort- 
gage was  procured  by  the  fraud  of  the  mort- 
gagee, and  that  it  was  without  consideration. 

3.  No  counterclaim  can  be  filed  in  a  repleria 
suit 

4.  Where  real  estate  was  exchanged  for  a 
stock  of  goods,  and  the  one  receiving  the  stock 
gave  a  mortgage  for  the  supposed  excess  o( 
value  of  the  stock  over  the  value  of  the  ml 
estate,  and  the  mortgagee  seized  the  stock  oo  ao 
attempt  to  foreclose,  and  the  mortgagor  brought 
replevin  therefor,  claiming  that  the  mortgagee 
had  fraudulently  raised  the  cost  marks  on  the 
goods  so  as  to  bring  about  the  giving  of  the 
mortgage,  the  fact  that  there  was  fraud  in  the 
mortgagor's  representations  as  to  the  value  of 
the  real  estate  was  no  defense. 

5.  Where  the  issue  was  whether  the  seller  of  t 
stock  of  goods,  who  was  to  receive  consideration 
based  on  the  cost  price,  bad  fraudulently  nisei 
the  cost  mark  on  the  goods,  it  was  proper  to 
permit  a  witness  who  had  had  15  years'  ex- 
perience in  the  mercantile  business  to  be  asked 
whether  the  mark  on  the  goods  was  the  original 
mark. 

6.  It  was  proper  to  permit  a  witness  who  bad 
had  15  years'  experience  in  the  mercantile  busi- 
ness to  state  that  the  stock  was  old,  it  appear- 
ing that  the  marks  on  the  goods  were  fresh. 

7.  It  was  proper  to  permit  persons  of  loot 
experience  in  the  business,  and  who  had  ft- 
mfliarized  themselves  with  the  stock  by  taking 
an  invoice,  to  testify  as  to  the  difference  be- 
tween the  actual  cost  at  wholesale  on  the  entire 
stock  as  inventoried  by  them  and  the  amount 
of  the  invoice  furnished  by  the  seller. 

8.  On  an  issue  as  to  whether  the  seller  of  a 
stock  of  goods  had  fraudulently  raised  the  eoit 
marks  on  the  goods,  the  consideration  to  be  re- 
ceived by  him  being  based  on  the  cost  price,  the 
seller  testified  that  he  put  the  cost  tags  on  the 
goods,  and  that  the  cost  as  indicated  thereby 
was  taken  from  the  original  stock  tickets,  which 
were  removed  because  worn  out,  and  that  the 
cost  marks  were  explained  to  him  by  the  partii-i 
from  whom  he  purchased,  and  he  was  then  ask- 
ed for  the  explanation  given,  but  what  was  in- 
tended to  be  elicited  did  not  appear.  Held  that 
in  the  absence  of  anything  indicating  otherwise, 
the  objection  that  the  question  called  for  hear- 
say evidence  was  well  taken. 

9.  On  an  issue  as  to  whether  the  seller  of  a 
stock  of  goods  had  fraudulently  raised  the  cost 
mark  on  the  goods,  the  consideration  to  be  re- 
ceived by  him  being  baaed  on  the  coat  prio\ 
the  seller  testified  that  the  cost  tags  on  the 
goods  had  been  placed  thereon  by  him,  the  orig- 
inals having  been  worn  out  and  he  was  then 
asked  his  bdief  as  to  whether  the  price  he  final- 
ly pat  on  the  new  tickets  would  equal  the  whole- 
sale price.  fleU,  that  such  question  was  im- 
proper, as  calling  for  a  comparison  of  values. 
rather  than  for  the  fact  as  to  whether  he  had 
acted  in  the  belief  that  the  marks  were  the 
price  at  wholesale. 

10.  Where  the  consideration  to  be  received  bv 
the  seller  of  a  stock  of  goods  was  based  on  the 
cost  price,  and  the  seller  took  a  mortgage  to 
secure  the  balance  of  the  purchase  price,  and, 
after  be  had  seised  the  stock  on  an  attempt  to 
foreclose,  the  purchaser  brought  replevin,  claim- 
ing that  the  seller  had  fraudulently  raised  th- 
cost  mark  on  the  goods,  and  that  the  mortga;:? 
was  without  consideration,  an  instruction  that 
plaintiff  claimed  a  farther  credit  en  the  note  br 
reason  of  the  fraud  was  not  erroDeooa,  where 
in  other  instructions,  the  jury  were  told  thai 
the  claim  of  plaintiff  was  that  the  aortgase  was 
without  consideration. 

1[  S  See  Replevin.  voL  O.  Cent  Dig.  |  UC 
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11.  An  iiwtraction  that,  if  either  the  seller  or 
one  in  hia  employ  changed  the  cost  tickets  so 
aa  to  make  tbem  show  a  greater  price  tiian  the 
real  cost  price,  it  woald  warrant  a  Inding 
against  defendant,  was  proper. 

12.  Where  a  .  retail  dealer  sold  hig  stock  ol 
goods  on  an  understanding  that  the  oonsIde^■ 
ation  to  be  received  by  him  should  be  based  on 
tlM  coat  price,  the  cost  price  meant  the  cost  to 
hiai^  and  did  not  mean  the  price  on  the  coat 
tickets,  regardless  of  whether  they  represented 
the  actnal  cost  or  not. 

Appeal  from  District  Court,  Hardin  Coun- 
ty; J.  R.  Whitaker,  Judge. 

Action  in  replevin.  Judgment  for  plaintiff, 
and  both  parties  appeal;  that  of  defendauta 
being  perfected  first    Afflrmed. 

Albrook  &  Lundy  and  B.  F.  Orabam,  for 
appellants.  Huff  &  Huff  and  J.  H.  Scales,  for 
appellee. 

LADD,  J.  On  the  24th  day  of  February, 
1902,  D.  W.  Townsend,  as  afent  of  the  plain- 
tiff, altered  Into  a  contract  by  Tlrtue  of  which 
he  conveyed  to  the  defendant  J.  B.  Ammons 
a  hotel  property  at  Independence,  Iowa,  and 
some  land  in  Missouri,  estimated  to  be  worth 
17,700,  In  consideration  of  which  the  latter 
delivered  to  said  agent  a  certain  stock  of 
merchandise  at  Bldora,  this  state.  Under 
the  agreement  the  goods  were  to  be  inven- 
toried "at  cort  price  aa  shown  upon  the  goods, 
except  such  good^  as  be  damaged,  and  they 
to  be  taken  at  their  actual  worth."  Ammons 
acted  for  himself  in  making  the  Inventory, 
and  Townsend  was  represented  by  one  Smith, 
who  had  acted  as  Ammons'  agent  in  effecting 
the  deal  The  Invoice  amounted  to  $11,075, 
and  Townsend,  acting  for  the  plaintiff,  eze- 
cated  a  note  to  Anunona  for  the  sum  of  $8,- 
875,  the  difference  between  estimated  values 
of  the  properties  exchanged,  and  a  chattel 
mortgage  on  the  stock  of  goods  to  secure  its 
payment  This  occurred  on  the  26th  day  of 
February,  and  about  the  middle  of  March 
Ammons  seized  the  entire  stoc&  under  the 
mortgage,  and  proceeded  to  foreclose  the 
same.  In  this  action,  begun  March  20tb,  the 
Boods  were  replevlned,  the  plaintiff  alleging 

(1)  that  the  twms  of  the  mortgage  were  not 
sodt  as  to  authorize  the  mortgagee  to  take 
possession  whenever  he  might  choose,  and, 

(2)  by  way  of  an  amendment  to  the  petition, 
that  tlie  mortgage  was  without  consideration, 
for  that  the  cost  marks  of  the  goods  had  been 
fraudulently  raised  by  Ammons,  and  invoice 
"padded"  by  including  goods  not  In  the  stock. 

1.  The  plaintiff  had  paid  the  proceeds  of 
sales  in  strict  conformity  with  the  terms  of 
the  note,  and  the  only  excuse  urged  for  seiz- 
ing the  property  is  a  condition  of  the  mort- 
gage authorizing  the  mortgagee  so  to  do 
wbenerer  he  should  choose.  The  court  in- 
structed the  Jury  that  the  mortgagee  had 
that  right,  and  this  view  is  challenged  by 
plalntUTs  appeal  An  examination  of  all  the 
Instruments  has  convinced  us  that  such  was 
not  the  intention  of  the  parties.  The  mort- 
gage  provides  that  "the  right  to  move  said 
goods  to  some  other  place  In  Iowa  is  reserved. 


subject  to  giving  the  mortgagee  notice  In  writ- 
ing of  said  place  and  time  of  removal;  mort- 
gagee also  reserves  the  right  to  handle  said 
goods  In  a  regular  legitimate  mcrcnntile 
way";  that  the  amount  secured  should  bs 
paid  "according  to  the  terms  of  one  promis- 
sory note";  and  also  that  "In  case  of  default 
made  In  the  payment  of  the  above-mentioned 
promissory  note,  or  In  case  of  my  attempting 
to  dispose  of  or  remove  said  goods  only  as 
stipulated  in  note  of  the  aforesaid  goods  and 
chattels,  or  any  part  thereof,  or  whenever  the 
said  mortgagee  shall  choose  go  to  do,  then  and 
In  that  case  It  shall  be  lawful  for  the  said 
mortgagee  or  his  assigns  by  himself  or  agent 
to  take  immediate  possession  of  said  goods." 
Other  portions  of  the  mortgage  are  sluiilar 
to  those  usually  found  In  such  instruments. 
The  portion  quoted  is  In  harmony  with  fhe 
language  Of  the  note  In  connection  with  which 
and  the  contract  the  mortgage  should  be  con- 
strued: "For  value  received  I  promise  to  pay 
J.  B.  Ammons  or  order  thirty-three  hundred 
and  seventy-flre  dollars  as  soon  as  thfe  money 
can  be  obtained  from  the  sale  of  a  certain 
stock  of  clothing  for  which  this  note  is  glvm 
as  a  part  of  the  purchase  money.  All  money 
received  is  to  be  turned  over  as  fast  as  re- 
ceived less  necessary  and  legitimate  expenses, 
which  are  not  however  to  exceed  the  sum  of 
one  hundred  dollars  per  month.  The  right  to 
remove  these  goods  to  some  other  place  In 
Iowa  Is  reserved  and  also  the  right  to  handle 
these  goods  In  a  regular  mercantile  way 
which  is  agreed  to."  Thus  the  money  to  pay 
the  note  was  to  be  obtained  from  the  sale  of 
the  goods,  and  to  accomplish  this  the  "right 
to  handle  the  goods  In  a  regular  mercantile 
way"  was  reserved  to  the  mortgagor  both  In 
the  note  and  mortgage.  That  right  was  not 
parted  with.  That  was  the  right  Townsend 
was  exercising  when  the  defendant  Ammons 
seized  the  stock.  It  was  essential.  In  order 
to  enable  him,  aa  agent  of  the  plaintiff,  to 
reduce  the  goods  to  money  out  of  which,  by 
the  terms  of  both  Instruments,  the  indebted- 
ness was  to  be  paid.  Only  by  the  continued 
possession  of  the  property  could  sales  "In  the 
regular  mercantile  way"  be  effected,  and  to 
guard  against  any  interferences  therewith  the 
reservation  was  incorporated  into  the  mort- 
gage. That  the  seizure  of  the  goods  by  Am- 
mons was  in  derogation  of  this  reserved 
right  In  that  it  deprived  the  mortgagor  of  the 
opportunity  "to  handle  said  goods  in  regular 
legitimate  mercantile  way,"  seems  too  plain 
for  argument  Certainly  the  plaintiff  could 
not  proceed  with  the  sale  of  the  stock  as  juer- 
chants  usually  do  while  Ammons  was  in  pos- 
session and  proceeding  to  foreclose.  If  so, 
the  printed  clause  permitting  the  mortgagee 
to  take  possession  whenever  he  might  choose 
was  inconsistent  with  the  written  reservation 
of  the  right  to  sell  In  the  regular  mercantile 
way;  and  the  latter,  for  that  It  was  in  writ- 
ing, must  prevail.  Section  4&16,  Code.  Rob- 
inson V.  Gray,  90  Iowa,  699,  57  N.  \V.  614,  23 
L.  R.  A.  780,  and  like  cases,  are  not  In  point 
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2.  An  amendment  to  the  petition  waa  filed, 
alleging  that  the  cost  marks  on  the  gooda 
were  fraudulently  raised  so  as  to  Increase  the 
apparent  cost  from  30  to  100  per  cent,  and 
the  Invoice  padded  by  including  goods  not  la 
the  stock,  and  that  the  mortgage  was  with- 
out consideration  for  that  the  stock,  U  in- 
voiced at  cost  price,  did  not  exceed  the  estl- 
niated  value  of  the  property  exchanged  for 
it  The  defendant  moved  to  strike  this 
amendment  because  an  attempt  to  attach  to 
an  action  in  replevin  an  Issue  not  triable 
therein.  There  was  no  error  in  overruling  the 
motion.  The  issue  in  replevin  is  always 
which  of  the  parties  was  entitled  to  posses- 
sion at  the  commencement  of  the  action.  Hit- 
man ▼.  Brlgham,  117  Iowa,  70,  90  N.  W.  491. 
If  there  was  entire  want  of  consideration  in 
the  mortgage,  the  defendants  had  no  right  to 
enforce  it,  and  the  ground  asserted  was  a 
proper  one  on  which  to  base  plaintiff's  claim 
to  possession. 

3.  The  defendants  then  added  a  counter- 
claim to  their  answer,  averring  that  Town- 
send  bad  fraudulent!^  misrepresented  the 
value  of  the  real  estate  exclianffed  for  the 
stock  of  goods,  and  thereby  induced  Animons 
to  allow  a  price  therefor  exceeding  its  value 
more  than  the  face  of  the  note  and  mortgage. 
A  demurrer  to  this  was  rightly  sustained  for 
the  reason  that  the  filing  of  a  counterclaim 
In  a  replevin  suit  is  prohibited  by  statute. 
Thereupon  the. same  matter  was  pleaded  in 
on  amendment  by  way  of  defense  on  the  the- 
ory that,  even  though  the  allegation  of  the 
amendment  to  the  petition  were  true,  the 
amount  was  offset  by  the  difference  between 
the  actual  and  represented  values  of  the  real 
estate.  A  motion  to  strike  this  was  sustain- 
ed. It  will  be  recalled  that  the  mortgage  was 
executed  to  secure  the  excess  of  the  invoice 
over  and  above  the  estimated  value  of  the 
real  e«:tate.  The  contention  of  plaintiff  is 
that  there  was  no  such  excess.  If  so,  then 
the  mortgage  was  without  consideration,  re- 
gardless of  whether  the  valuation  of  the  real 
estate  was  procured  by  fraud.  Fixing  that 
value  was  independent  of  the  making  of  the 
invoice.  Any  fraud  therein  might  well  be 
urged  as  a  gi-ound  for  avoiding  the  original 
contract  of  exchange,  but  furnished  no  an- 
swer to  the  charge  that  in  executing  that 
contract  a  mortgage  was  obtained  without 
ooiisldoratlon,  through  deceit  In  other 
words,  it  is  no  answer  to  the  charge  of  fraud 
in  one  transaction  to  allege  that  plaintiff  had 
indulged  in  similar  deceit  in  another.  See 
Whitworth  r.  Thomas,  83  Ala.  808,  3  South. 
781.  3  Am.  St  Rep.  725.  Irrespective  of  the 
name  by  which  the  amendment  was  disguis- 
ed, it  In  effect,  pleaded  a  counterclaim,  and 
the  ruling  of  the  court  in  striking  it  was 
correct 

4.  The  inventory  was  taken  "at  the  cost 
price  as  shown  upon  the  goods,  except  such 
goods  as  wore  damaged,  and  these  to  be 
taken  at  their  actual  worth."  The  fraud 
charged  was  that  Ammons  "padded"  the  in- 


voice and  raised  the  cost  marks  on  the 
goods.  To  establish  this,  it  was  shown  that 
after  the  stock  was  replevined  Townseud 
caused  another  invoice  to  be  taken  by  C  E. 
Pett7  and  L.  O.  Ward,  from  which  it  ap- 
peared from  the  highest  marks  on  the  goods 
tliat  the  stock  amounted  to  $9,380.04.  Cp  to 
that  time  Townsend  bad  received  on  sales 
$516.14  and  Ammons  $93.55.  Petty  bad  en- 
joyed an  exi>erience  of  15  years  in  the  mer^ 
cantile  business  at  Eldora,  and  was  asked 
whether  the  mark  on  the  goods  was  the  orig- 
inal cost  mark.  This  was  objected  to  on  the 
ground  that  the  witness  had  not  shown  him- 
self competent  We  think  that  his  exjierl- 
ence  as  a  merchant  and  his  examination  of 
the  tldcets  attached  to  the  articles  in  the 
course  of  making  the  inventory  qualified 
him  to  express  an  opinion  as  to  the  charac- 
ter of  the  marks  on  the  several  articles.  Or- 
dinarily, these  are  letters  or  hieroglyphics, 
which  by  the  use  of  a  key  advise  the  mer- 
chant of 'the  cost  at  wholesale  without  dis- 
closing It  to  his  patrons.  Of  course.  Petty 
could  not  have  known  what  the  goods  in  fact 
cost  but  his  experience  In  handling  similar 
goods  enabled  him  to  say  with  some  degree 
of  certainty  whether  the  prices  thereon  so 
nearly  approximated  the  nsual  wholesale  or 
retftll  price  as  to  indicate  which  waa  In- 
tended. This  was  Illustrated  by  a  subse- 
quent answer  that,  "as  ^  rule,  the  marks 
were  what  the  goods  usually  retailed  at" 
Complolnt  is  made  of  rulings  by  which  this 
witness  was  allowed  to  state  that  the  stock 
was  old.  This  was  admissible  as  a  circum- 
stance tending  to  show  that  the  marks  on 
the  goods,  which  were  shown  to  have  been 
fresh,  were  not  the  original  cost  marks. 
Both  Petty  and  Ward  were  allowed  to  esti- 
mate the  difference  between  the  actual  cost 
at  wholesale  of  the  entire  stock  as  inven- 
toried by  them  and*  the  amount  of  tbcir  in- 
voice. Appellants  insist  that  neither  of 
them  was  shown  to  have  sufflciput  knowl- 
edge to  enable  him  to  answer.  The  record 
is  such  as  to  throw  some  doubt  on  the  value 
of  their  opinions  as  expressed,  but  not  such 
as  to  have  required  the  court  to  reject  them 
altogether.  They  were  men  of  long  experi- 
ence in  the  business,  and  had  thoroughly 
familiarized  themselves  with  the  stock  by 
taking  the  invoice.  In  doing  so  they  had 
observed  the  marks  with  a  view  of  ascertain- 
ing their  meaning.  True,  they  had  not  esti- 
mated each  article  separately,  nor  was  this 
essential  in  order  to  qualify  them  to  form  a 
judgment  as  to  the  entire  stock.  If,  from 
the  examination  of  the  invoice,  in  connection 
with  knowledge  obtained  by  the  inspection 
of  the  goods,  they  were  able  to  form  some 
opinion  of  the  wholesale  cost  of  the  stoctc, 
it  was  sufilclent  Phelps  v.  Sampson,  113 
Iowa,  145,  84  N.  W.  1051.  The  rale  that 
any  one  familiar  with  the  values  in  ques- 
tion may  testify  Is  uniformly  construed  lib- 
erally. See  WIgraore  on  Ev.  {  716.  Petty 
at  first  said  he  could  not  make  an  estimate: 
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tbat  it  woald  be  a  mere  snesa;    but  after- 
wards coucluded  tbat  by  examining  tbe  in- 
voice be  could  form  a  Jndgment  "In  a  way." 
All  intended  by  tbls  was  tbat  be  coald  not 
be  accurate  in  bis  Judgment  of  wbat  tbe  coat 
of  the  goods  at  wholesale  mlj^bt  hare  been. 
There  Is  no  standard  of  value  at  wholesale 
any  more  than  at  retail,  and,  of  necessity,' 
it  Is  fixed  in  each  case  by  a  bargain  between 
the  seller  and  purchaser.    So  that  any  opin- 
ion of  the  cost  could  not  be  otherwise  than 
uncertain.    It  was  the  best  evidence  avall- 
uble,  however,  and   was  competent   for  the 
purposes  introduced.    See  Graves  v.  Ins.  Co., 
82  Iowa,  637,  49  N.  W.  65,  31  Am.  St  Eep. 
507;   Enos  v.  Ins.  Co.,  4  S.  D.  639,  57  N.  W. 
919.  46  Am.  St  Rep.  796:  Smith  t.  Jensen,  18 
Colo.   213,    22   Pac.    434.    Ammons    testified 
tlint  the  stock  was  originally  bought  by  Mc- 
Cnlmet    who    transferred    it    to    Allen    & 
Pound,  from  whom  he  obtained  It;    that  be 
put  the  tags  on  the  goods  from  which  the 
Inventory  was  taken,  and  that  the  cost  as 
Indicated  thereon  was  taken  from  the  orig- 
inal stock    ticket,   which  was  removed  be- 
cause worn  out;    that  tbe  cost  marks  were 
explained  to  him  by  the  parties  from  whom 
be  purchased,  and  he  was   then   asked   for 
the  explanation  given.    What  was  Intended 
to  be  elicited  was  not  disclosed,  and.  In  the 
absence    of    anything    indicating    otherwise, 
tbe  objection  that  the  question  called   for 
hearsay  evidence  was  well  taken.    The  wit- 
ness was  then  asked  his  belief  as  to  whether 
tbe  price  be  finally  put  on  the  new  tickets 
which  he  attached  to  tbe  goods  would  equal 
the  wholesale  price.     Manifestly,  this  called 
for  a  comparison  of  values,  rather  than  for 
tbe  fact  as  to  whether  he  had  acted  in  the 
belief   that   the   marks   bore   the   price   at 
wholesale,  and  was  not  admissible  as  bear- 
ing on  scienter. 

5.  In  tbe  sixth  paragraph  of  the  charge 
the  court  Inadvertently  remarked  that  plain- 
ts IT  claimed  a  farther  credit  on  the  note  by 
rt>ason  of  the  fraud  alleged,  but  In  others 
the  Issues  were  clearly  stated,  and  the  Jury 
told  tbat  the  claim  of  plalntlft  was  that  the 
mortgage  was  without  consideration.    That 
l.ssue  only  was  submitted,  and  the  Jury  could 
not  have  been  misled  by  this  lapse.    Again, 
in  the  ninth  paragraph  the  Jury  was  told,  if 
oither  Smith  or  Ammons  changed  the  tags 
"i;o    as  to  make  the  same  show  a  greater 
price  than  the  actual  cost  of  the  same,"  this, 
with  other  matters,  might  form  the  basis  of 
n.  finding  against  defendants.    This  was  cor- 
i-e'-t,   for  Smith,  at  the  time  of  re-marklng 
rlic  goods,  was  in  the  employ  of  Ammons,  and 
.-issi^tlng    him    therein;     and    tbe    circum- 
st.nnces  were  such  as  to  leave  It  open  for  the 
jtiry    to   say,   notwithstanding  their   denial, 
tljat  changes  as  alleged  were  effected.    The 
eleventh  instruction  is  criticised  for  that  as 
is   said,  there  was  no  evidence  that  the  In- 
ventory was  padcfed.    The  Invoice  of  Petty 
nil  (I    War^  in  connection  with  the  stipula- 
tion   of  tbe  amount  of  sales,  supplied  such 
'  101  N.W.— 50 


evidence.  Bxceptions  to  other  instmctloiis 
given  are  equally  void  of  merit  Those  re- 
fused, 1b  so  far  as  containing  correct  state- 
ments of  law,  were  Included  In  the  ones 
given.  The  third  instruction  refused  pur- 
ported to  construe  the  meaning  of  the  clause, 
"at  tbe  cost  price  as  shown  upon  the  goods," 
as  meaning  tbe  price  on  the  goods,  regard- 
less of  whether  these  represented  tbe  actual 
cost  or  not  "Cost  price"  is  a  relative  term, 
necessarily  depending  for  its  meaning  on  tbe 
situation  of  the  parties  and  tbe  circum- 
stances under  which  used.  Thus  the  cost 
price  to  the  importer  is  one  thing,  to  the  Job- 
ber another,  to  a  retailer  another,  and  to  tbe 
purchaser  from  the  retailer  still  another. 
Herst  V.  De  Comeau,  1  Sweeny  (N.  Y.)  590. 
It  is  said  to  be  what  is  actually  paid  or 
promised  to  be  paid  for  an  article.  McCoy 
V.  Hastings  &  Co.,  92  Iowa,  585,  61  N.  W. 
205.  As  applied  to  a  retail  stock  of  goods. 
It  usually  has  reference  to  the  cost  at  whole- 
sale, and  that  was  tbe  sense  in  which  the 
term  must  have  been  employed  In  this  con- 
tract If  tbe  marks  on  the  goods  gave  tbe 
retail  price,  or  bad  been  so  tampered  with 
as  not  to  indicate  the  cost  at  wholesale,  then 
the  cost  price  was  not  "shown  on  the  goods." 
For  this  reason  the  instruction  was  properly 
refused.  Other  rulings  of  the  court  chal- 
lenged by  appellant  do  not  require  separate 
consideration. 

The  result  of  tbe  reversal  ou  plaintiff's 
appeal  and  an  affirmance  on  defendants'  ajh 
peal  is  that  tbe  Jndgment  is  affirmed. 


CLINTON  V.  8HUGART  et  aL 

SHUGART  et  al.  v.  CLINTON. 

(Supreme  Court  of  Iowa.     Dec  17,  1904.) 

VENDOB   AND    FUBCHASEB— TAXIS— LIABII.TFr— 

CONTBACT—CONSTBUCTIOR— EQUITY— JUBI8- 

DICTION— OBANTINQ   OF  FX7LL   BKLIBT. 

1.  As  between  tbe  parties  to  an  executory 

contract  for  the  sale  of  land,  where  the  seller 
retains  possession  and  the  rents  and  profits 
until  the  conveyance  is  due,  the  duty  is  on  him 
to  pay  the  accruine  taxes,  in  the  absence  of 
any  agreement  by  which  the  purchaser  assumes 
that  obligation. 

2.  Code,  S  1400,  provides  .that  taxes  on  real 
estate  shall  be  a  lien  thereon,  and  that  as 
against  a  purchaser  the  liens  shall  attach  to 
real  estate  on  and  after  the  31st  day  of  Decem- 
ber in  each  year.  A  landlord  agreed  with  the 
tenant  to  sell  the  premises  to  the  tenant  for  a 
specified  sum,  to  be  paid  on  or  before  tbe  date 
when  the  lease  would  expire.  It  watf  recited  in 
tbe  contract  that  it  was  understood  that  the 
lease  should  remain  in  force  until  such  time, 
and  that  the  payment  of  rent  should  continue 
until  the  termination  of  tbe  lease,  or  until  pay- 
ment of  the  purchase  price  by  the  tenant,  and 
that  on  payment  of  the  purchase  price  the  land- 
lord would  make  conveyance  by  warranty  deed, 
and  defpn;}  tbe  title  against  the  claims,  of  all 
persons  up  to  the  date  of  the  contract  There 
was  a  special  covenant  against  the  landlord's 
own  acts  up  to  the  time  of  the  execution  of  the 
deed,  but  it  was  provided  that  it  should  be  sub- 
ject to  the  unpaid  installmenta  of  a  paving 
tax  maturing  after  the  date  of  the  deed.  The 
contract  was  written  on  a  printed  form,  tmd  a 


Digitized  by 


Google 


78G 


101  NOBTHWESTEBN  BEPQHTEB. 


(Iowa 


portion  of  the  printing  requiring  the  purchaser 
to  pa;  all  taxes  and  assessments  was  erased. 
Held,  that  the  landlord  waa  liable  tor  general 
taxes  accruing  on  the  property  after  the  making 
of  the  contract  and  before  the  converance  waa 
due,  since  section  1400  is  to  be  applied  with  re- 
lation to  the  datp  when  title  passes,  and  there 
was  nothing  in  the  contract  requiring  the  ten- 
ant to  pay  such  taxes,  and  his  possession  of  the 
premises  waa  entirely  under  the  lease,  and  not/ 
under  the  contract  of  sale. 

3.  Where,  by  the  terms  of  a  contract  for  a 
conveyance  of  land  in  the  future,  it  was  the 
duty  of  the  vendor  to  pay  taxes  accruing  on  the 
property  between  the  date  of  the  contract  and 
the  time  when  the  conveyance  would  become 
due,  and  the  vendor  failed  to  pay  such  taxes, 
and  the  vendee  tendered  the  required  purchase 
price,  less  such  taxes,  on  the  day  the  contract 
matured,  but  the  vendor  refused  to  accept  the 
tender  or  pay  the  taxes,  and  the  vendee  sued  for 
■peciflc  performance,  the  court  had  Jurisdic- 
tion to  grant  the  desired  relief. 

4.  Where  a  vendee  sued  in  equity  for  specific 
performance,  and,  before  publication  of  the 
notice  waa  completed,  the  vendor  began  an  ac- 
tion at  law  to  recover  possession  of  the  proper- 
ty, both  actions  being  before  the  court,  it  might 
proceed  to  dispose  of  the  material  features  of 
the  controversy,  irrespective  of  which  action 
was  prior  in  time. 

Appeal  from  District  Court,  Pottawatta- 
mie County;  N.  W.  Macy,  Judge. 

The  appellant,  who  Is  a  resident  of  Min- 
nesota, being  the  owner  of  certain  property 
In  the  city  of  Council  Bluffs,  Iowa,  leased 
the  same  to  the  appellees  under  date  of  Au- 
gust 10,  1899,  for  a  period  expiring  January 
1,  1903,  at  a  rental  of  $600  per  annum.  On 
July  3,  1901,  the  parties  entered  Into  a  writ- 
ten agreement  for  the  sale  and  purchase  of 
the  property  for  the  sum  of  $500  In  hand 
paid,  and  the  furtbw  sum  of  $6,500,  payable 
on  or  before  January  2,  1903,  without  inter- 
est; appellees  to  continue  to  pay  rent  un- 
der the  lease  until  the  expiration  of  the  term, 
unless  the  purchase  price  should  be  sooner 
paid.  After  making  this  contract  and  be- 
fore the  time  for  the  making  of  the  convey- 
ance bad  matured,  general  taxes  for  city, 
county,  and  state  purposes  were  levied  upon 
the  property  for  the  years  1901  and  1902, 
and  remained  delinquent  and  unpaid.  On 
the  day  the  contract  matured  the  appellees 
made  tender  to  the  authorized  agent  of  the 
appellant  of  the  entire  unpaid  portion  of 
the  contract  price,  less  the  amount  of  the 
tax,  and  offered  to  pay  the  full  $6,500  if  ap- 
pellant or  her  agent  would  remove  the  lien. 
Belying  upon  the  theory  that  appellant  was 
not  bound  to  pay  the  taxes  accruing  after 
the  date  of  the  contract,  the  agent  refused 
to  accept  the  tender  or  to  discharge  the  lien. 
On  the  same  day  the  appellees  filed  in  the 
office  of  the  clerk  of  the  district  court  their 
petition  in  equity  against  the  appellant,  ask- 
ing a  specific  performance  of  the  contract 
to  convey.  Thereafter  service  of  the  orig- 
inal notice  of  such  action  waq,  served  by 
publication.  On  January  29.  1903,  the  ap- 
pellant, acting  upon  a  forfeiture  daufee  in 
tb*  contract,  served  notice  on  the  appellees 
that,  unless  payment  of  the  agreed  pur- 
chase price  of  the  property  was  piade  with- 


in 30  days,  the  contract  xroold  be  declared 
forfeited,  and  possession  demanded.  Od 
March  10,  1903,  and  before  publication  of 
the  original  notice  was  completed  In  the 
action  begun  by  the  appellees,  appellant  be- 
gan her  action  at  law  in  the  district  court 
to  recover  possession  of  the  property.  On 
trial  to  the  court  In  each  case  the  issues 
were  found  with  the  appellees,  and  appel- 
lant was  decreed  to  make  the  conveyance 
as  prayed  in  the  action  for  specific  perform- 
ance. Mrs.  Clinton,  defendant  in  the  action 
In  equity  and  plaintiff  In  the  action  at  Taw, 
appeals.  As  both  actions  turn  upon  the 
same  state  of  facts,  they  have  been  Jointly 
submitted  in  this  court,  and  will  be  disposed 
of  In  one  opinion.    Affirmed. 

B.  B.  Aylesworth,  J.  B.  Beed,  and  Francis 
B.  Hart,  for  appellant  Harl  &  Tlnley.  for 
appellees. 

WEAVEB,  J.  When  the  statement  of 
facts  is  comprehended,  it  will  be  apparent 
that  the  principal  question  presented  for 
decision  is  a  narrow  one — on  which  party 
did  the  duty  rest  to  pay  the  taxes  accru- 
ing upon  the  property  after  the  making  of 
the  contract  and  before  the  conveyance  was 
due?  That  part  of  the  contract  npon  the 
construction  of  which  this  inquiry  principal- 
ly turns  la  In  the  following  words;  appel- 
lant being  referred  to  therein  as  "party  of 
the  first  part"  and  the  appellees  as  "parties 
of  the  second  part": 

"And  the  said  second  party.  In  considera- 
tion of  the  premises,  hereby  agrees  and 
promises  to  pay  to  the  said  first  party,  the 
sum  of  SIX  THOUSAND  FIVE  HUNDBED 
($6,500.00)  Dollars,  according  to  the  tenor 
and  effe<A  of  hlo  pgominooiy  notoe 
dooopibod  tt»  followat  THIS  CONTBACT. 
ON  OB  BEFOBB  THE  2ND  DAY  OF  JAN- 
UABY,  1903,  IT  BEING  UNDEBSTOOD 
THAT  THE  PBESENT  LEASE  SHALL 
BBMAIN  IN  FORCE  UNTIL  SAID  2ND 
DAY  OP  JANUABY,  1803,  at  THE  OP- 
TION OF  PABTIBS  OP  SECOND  PAKT, 
WHO  ABE  TO  CONTINUE  PAYING  THE 
BENT  THEBEUNDER  UNTIL  SAME 
TEBMINATES  OB  PABTIES  OP  SEC 
OND  PABT  MAY  ELECT  AT  ANY  TIME 
HEBEAFTEB  TO  PAY  SAID  BALANCE 
OF  $6,500.00  TO  PABTIES  OP  FIBST 
PABT,  THEBEBY  TEBMINATINO  SAID 
LEASE  AND  BECOMING  ENTITLED  TO 
DEED  HBBEUNDEB  bOttPlng  o^en — date 
hesawlth  and  payable  to  the  ofdoi  of  tha 
Bfttd  with  totOFCBt  ttwiooa  fram 
tkt   ttWi  late    of 


eont  pop  annumi  payablo 


f** 

■nnnnl- 


>yi    The  said  oooond  pagty  aloo  ngiwc*  >»ig- 
winply  and  oonoonablyi  to  pay  mU 


■oeonameDtoi  that  moj  Ixi  hsuaftw  lawfully 
I  trnpamd  on  uald  load,  bafeic  Urn  snmo  nhgll 
:  baBemo  dollnqnoBti  tnolwdlng  tin  twon  f  o»  th» 

roar  180  .  « 

"Now,  in  case  the  said  second  partj-  shall 
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pay  iSi9  said  several  sumi  of  money  punc- 
tually, In  accordance  with  the  tenor  and  ef- 
fect  of    tlie    CONTRACT,    rold    pjomtoooiy 
BotoB   and  shall   strictly   and    literally   per^ 
form    all    hla    agreements   and   stipulations 
herein  contained  In  accordance  with  thetr 
true  Intent  and  meaning,  then  the  first  pat^ 
ty,  upon  the  surrender  of  this  contract,  -will 
execnte  nnto  the  said  second  party  a  WAR- 
RANTY deed,  conveying  to  him  the  above 
described   real   estate  In  fee   slmi>le,    with 
covenants  that  at  the  date  of  this  agree- 
ment the  title  of  the  said  first  party  was 
•  perfect  In  and   to   the  same,  and  that  he 
will  forever  WARRANT  AND  DEJFEND  the 
title  against  the  lawful  claims  of  all  persons 
whomsoever,   up   to  the '  date   hereof,   and 
with  special  covenants  against  his  own  acta 
up  to  the  time  of  executing  said  deed,  9TJB- 
JECT  TO  THE  UNPAID  INSTALLMENTS 
OF    PAVING    TAX    MATURING    AFTER 
THE    DATE    OP    THE    DEED    HEREIN 
PROVIDED  FOR.     But  In  case  the  said  sec- 
ond party  shall  fall  to  make  the  payments 
aforesaid,  or  any  of  them  punctually,  and 
upon  the  strict  terms  and  the  exact  time 
herein  limited,  or  shall  fall  to  perform  all 
and  each  of  the'  agreements  and  stipulations 
herein  contained,  strictly  or  literally,  with- 
out any  default  or  neglect,  the  time  for  pay- 
ment being  expressly  understood  to  be  of  the 
essence  of  ^hls  contract,  then  the  said  first 
party  shall  hare  the  right  to  declare  this 
agreement  null  and  void,  and  all  rights  and 
Interests  hereby  created  or  then  existing  In 
favor  of  said  second  party,  or  In  any  manner 
derived  under   this   contract,   shall   utterly 
cease  and  determine,  and  the  said  real  estate 
shall  revert  to  and  revest  in  the  said  first 
party,  without  any  declaration  of  forfeiture, 
act  of  re-entry  or  any  other  act  to  be  by 
said   first  party   performed,    as   absolutely, 
fnlly  and  completely  as  If  this  agreement 
had  never  been  made,  and  without  any  right 
of  the  said  second  party  of  reclamations  or 
compensations,  for  money  paid  or  Improve- 
ments made." 

(This  contract  was  written  upon  a  print- 
ed form.  In  the  portion  above  quoted  the 
erased  lines  represent  like  erasures  In  the 
original,  the  unerased  printed  matter  Is  here 
copied  In  ordinary  type,  while  the  written 
portion  appears  In  capital  letters.) 

We  have  examined  this  agreement  with 
much  care  in  the  light  of  the  arguments  of 
conoael  and  of  the  precedents  cited,  and  con- 
clTide  that  the  obligation  to  pay  the  taxes 
rested  upon  the  appellant  The  contract 
-was  not  one  by  which  the  appellees  obtained 
any  present  right  to  the  use  or  possession  of 
the  property.  They  were  in  possession  un- 
der a  lease,  and  remained  in  possession  un- 
til January  1,  1003,  In  their  rights  as  ten- 
ants alone.  In  other  words,  the  appellant 
was.  In  «  legal  sense,  herself  In  possession 
trr  Iwi^  tenants,  and  she  was  receiving  the 
the  agreed  rental  therefor.  Until  the  time 
sliotild  arrive  ft>r  a  deed,  the  appellees,  ex- 


cept as  tenants,  had  no  more  right  In  or  con- 
trol over  the  premises  than  they  would  have 
obtained  by  a  similar  (fbntract  pending  the 
term  of  a  lease  held  by  a  stranger.  We 
think  it  an  established  rule  of  law  in  this 
state  that,  as  between  the  parties  to  an  ex- 
ecutory contract  for  the  sale  of  land,  where 
the  seller  retains  the  possession,  rents,  and 
profits  until  the  conveyance  Is  due,  the  duty 
rests  upon  him  to  pay  the  accruing  taxes,  in 
the  absence  of  any  agreement  by  which  the 
purchaser  assumes  that  obligation.  This 
principle  was  expressly  recognized  in  Miller 
V.  Corey,  15  Iowa,  166;  Hunt  v.  Rowland, 
22  Iowa,  55;  Lille  v.  Case,  54  Iowa,  182,  8 
N.  W.  254;  Nungesser  v.  Hart  (Iowa)  98 
N.  W.  605.  The  last-clted  case  seems  to  be 
directly  In  point  Hart  bad  sold  plaintlfT 
a  tract  of  land  by  warranty  deed,  and  the 
latter  brought  suit  for  a  breach  of  the  war- 
ranty because  of  a  tax  lien  which  had  ac- 
crued after  the  contract  of  sale  and  before 
the  conveyance.  It  appears  that  the  con- 
tract, as  In  the  present  case,  was  purely 
executory,  and  possession  was  not  to  be 
given  until  after  the  deed  was  made.  Re- 
versing the  ruling  of  the  lower  court  sus- 
taining a  demurrer  to  the  petition,  we  held 
the  action  could  be  maintained,  and  that  the 
seller  retaining  the  use  and  possession  of  the 
proi^erty  was  liable  for  all  taxes  accruing 
before  the  title  passed.  It  is,  we  think,  the 
universal  rule  that  the  holder  of  the  legal 
title  In  the  actual  occupancy  and  possession 
is  duly  bound  to  pay  the  taxes  accruing 
during  such  possession,  and,  in  the  absence 
,  of  some  agreement  to  the  contrary,  he  can- 
not shift  the  burden  to  the  shoulders  of  an- 
other. Warvelle,  In  his  work  on  Vendors, 
{  179,  says:  "Primarily,  the  duty  of  pay- 
ing the  same  [taxes]  rests  upon  the  person 
who  holds  the  legal  title.  •  *  •  The  ob- 
ligation is  equally  binding  upon  the  vendee 
who  has  stipulated  or  agreed  to  pay  the 
same.  A  vendee,  prior  to  the  conveyance, 
who  has  not  so  agreed,  will  not  be  directly 
responsible  for  the  tax.  •  *  •  As  be- 
tween the  parties,  all  payments  of  taxes  by 
the  vendee  are  presumed  to  be  made  on 
behalf  of  the  vendor."  The  principle  ap- 
plied In  Nungesser  y.  Hart  (Iowa)  98  N.  W. 
505,  has  been  approved  In  Farber  ▼.  Purdy, 
69  Mo.  601,  and  we  find  no  holding  to  the 
contrary  to  this  state  or  elsewhere.  The 
enactment  of  Oode,  {  1400,  fixing  the  date 
when  a  tax  lien  attaches  between  the  seller 
and  buyer  of  land,  does  not  affect  the  au- 
thority of  Miller  V.  Corey  and  other  cases 
to  which  that  decision  la  followed,  for  one 
who  agrees  to  sell  and  convey  at  a  future 
date,  meanwhile  remaining  in  possession  of 
the  property,  continues  to  be  the  owner-  for 
the  purposes  of  taxation  until  the  contract 
is  performed  and  the  title  passes,  and  It  is 
this  date  to  which  we  must  look  In  applying 
the  statute.  According  aa  the  passing  of 
the  title  takes  place  before  or  after  the  diite 
named  to  the  statute,  will  the  duty  of  pay- 
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Ing  tbe  tazeB  fall  upon  yendee  or  vendor. 
It,  therefore,  tbe  contract  before  as  contains 
no  provision  by.  -trbicb  tbe  appellees  ex- 
pressly or  Impliedly  undertake  tbe  burden 
of  tbe  accruing  taxes,  we  must  bold  it  to 
have  been  appellant's  duty  to  dlscbaige 
them. 

Counsel  insist,  however,  that  tbe  provision 
in  the  contract  by  which  the  appellant's 
deed  was  to  warrant  tbe  title  generally  to 
the  date  of  the  contract,  and  thereafter  only 
specially  against  her  own  acts,  is  a  suffi- 
cient indication  of  tbe  understanding  of  tbe 
parties  that  she  was  to  be  relieved  from 
the  payment  of  taxes;  but  this  is  a  strained 
and  unnatural  interpretation  of  tbe  language 
referred  to.  Appellees,  as  tbe  holders  of 
the  contract  of  purchase,  had  an  equitable 
right  In  the  land,  which  was  liable  to  be- 
come Incumbered  by  their  acts  or  omissions, 
thus  creating  real  or  apparent  clouds  or  bur^ 
dens  upon  tbe  title;  and  it  is  not  an  unusual 
thing  for  vendors,  in  making  an  executory 
contract  of  sale,  to  fence  against  future 
annoyance  and  controversy  by  limiting  tbe 
eCFect  of  their  covenants  In  this  manner. 
She  does  undertake  to  warrant  against  her 
own  acts  down  to  the  making  of  the  con- 
veyance, and  if,  as  we  hold,  it  was  her  duty 
to  pay  the  taxes,  in  the  absence  of  an  agree- 
ment to  the  contrary,  and  by  ber  neglect 
and  failure  to  perform  that  duty  the  title 
has  become  Incumbered,  we  see  no  reason 
why  it  may  not  be  said  to  be,  in  a  very  Just 
sense  of  the  word,  the  result  of  ber  own 
act,  for  which  she  would  be  liable  on  ber 
covenant  There  are  other  significant  facts 
in  respect  to  tbe  contract,  wblcb  go  \o 
strengthen  the  conclusion  we  have  reached. 
The  blank  form  employed  contained  a  print- 
ed clause,  which  expressly  bound  tbe  pur- 
chasers to  pay  the  taxes  from  tbe  date  of 
tbe  contract;  but  these  words  were  erased 
before  its  execution,  and  no  equivalent  ex- 
pression is  found  elsewhere.  It  is  incredi- 
ble, if  there  was  any  agreement  or  under- 
standing by  which  this  obligation  to  the 
public  was  to  be  shifted  from  appellant  to 
appellees,  that  this  clear  and  express  provi- 
sion should  have  been  carefully  erased,  and 
tbe  alleged  understanding  left  to  remote 
and  obscure  inference.  It  is  to  be  conceded 
that  tbe  erasure  of  this  clause  will  not  of 
Itself  authorize  tbe  court  to  place  any  other 
or  different  interpretation  upon  tbe  words 
not  erased  than  would  be  required  if  tbe 
erased  part  bad  never  existed;  but  where 
the  language  remaining  is  in  any  degree  ob- 
scure, uncertain,  or  ambiguous,  we  may  read 
it  in  tbe  light  of  the  circumstances  sur- 
rounding its  execution,  and  in  tbe  present 
case  the  erasure  Is  a  circumstance  not  to  be 
overlooked.  Again,  it  will  be  noted  that  at 
the  date  of  the  agreement  there  had  been 
assessed  against  the  property  a  paving  tax 
payable  in  yearly  Installments,  yet  to  ma- 
ture. To  guard  against  being  held  llaUe 
for  any  part  of  this  tax  coming  due  after 


she  bad  ceased  to  have  the  benefit  of  the 
occupation  of  the  property,  the  contract  pro- 
vides that  appellant's  warranty  shall  be 
made  "subject  to  tbe  unpaid  Installments 
of  tbe  paving  tax  maturing  after  tbe  date 
of  the  deed  herein  provided  for,"  thus  im- 
pliedly recognizing  that  the  conveyance  of 
tbe  title,  and  not  tbe  making  of  tbe  prelim- 
inary contract,  marked  tbe  date  at  wbicli 
ber  duty  to  care  for  tbe  tax  liens  should 
cease.  There  is  nothing  in  the  contract 
wblcbr  can  be  fairly  construed  as  an  ex- 
press assumption  of  the  taxes  by  the  appel- 
lees, nor  do  we  And  anything  from  whlc{i 
such  an  Implication  can  arise.  Our  holding 
that,  in  the  absence  of  any  agreement  to 
the  contrary,  the  duty  of  paying  the  taxes 
rested  upon  tbe  seller  in  possession  of  tbe 
property,  operates  to  overcome  all  the  ob- 
jections urged  in  appellant's  argument  upon 
the  general  proposition;  and,  in  order  to 
escape  that  obligation,  she  must  point  to 
some  stipulation  in  the  writing  by  which  ap- 
pellees assumed  it    Ibis  has  not  been  done. 

The  further  point  made — that  the  money 
paid  as  rent  After  the  date  of  the  contract 
was  in  fact  a  part  of  tbe  purchase  price,  - 
and  that  from  such  date  appellees  held  pos- 
session in  their  right  as  purchasers,  and  not 
at  tenants — cannot  be  sustained.  There  is 
no  suggestion  in  the  terms  of  the  contract  it- 
'self  that  prior  to  January  2,  1903,  or  such 
earlier  date  as  they  might  elect  to  pay  the 
full  contract  price,  appellees  bad  any  other 
or  greater  right  to  possess  or  control  tbe  use 
of  the  premises  than  they  bad  already  had 
by  virtue  of  their  lease.  On  the  contrary, 
tbe  continued  existence  of  tbe  lease  as  such 
is  expressly  recognized  by  the  stipulation 
that  "the  present  lease  shall  remain  in  force 
until  tbe  2d  day  of  January,  1903,  at  the  op- 
tion of  the  parties  of  tbe  second  part,  who 
are  to  continue  paying  rent  thereundo'  until 
tbe  same  terminates,"  etc.  Had  the  appel- 
lees failed  to  pay  tbe  rent  as  it  accrued,  we 
think  there  can  be  no  reasonable  doubt  that 
the  appellant  would  have  availed  herself 
of  the  remedy  by  landlord's  attachment  for 
its  collection.  Bo,  also,  if  the  appellees  had 
paid  or  tendered  In  full  the  agreed  purchase 
price  of  ?7,000,  appellant  could  not  have 
Justified  a  refusal  to  convey  simply  because 
an  Installment  of  rent  under  the  lease  was 
overdue  and  unpaid.  Save  as  to  the  right 
of  appellees  to  demand  and  receive  a  deed 
upon  the  performance  of  the  stipulated  con- 
ditions precedent,  tbe  relation  of  the  parties 
to  the  property,  its  possession  and  use  re- 
mained wholly  unchanged  until  January  2, 
1903. 

It  is  finally  contended  with  much  insistence 
that,  even  if  it  be  conceded  that  appellant 
is  bound  to  pay  the  taxes,  appellees  cannot 
be  excused  from  tendering  the  full  contract 
price,  and  failure  to  make  a  tender  of  such 
full  payment  witliin  30  days  after  the  notice 
of  forfeiture  works  an  entire  loss  of  all 
appellees'  rights  under  tb*  contract     In  our 
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Judgment,  there  Is  no  mle  of  law  or  equity 
which  necessitates  such  an  Inequitable  re- 
sult. Appellant  having  undertaken  to  con- 
vey •  clear  title,  It  is  repugnant  to  sound 
principle  that  she  should  be  permitted  to 
collect  the  full  contract  price  upon  tender 
of  an  incumbered  title,  especially  when  that 
Incumbrance  is  for  a  definite,  ascertainable 
sum,  which  can  be  readily  adjusted  by  im- 
mediate payment  by  herself,  or  by  convey- 
ance subject  to  the  tax,  with  proper  abate- 
ment from  the  contract  price.  By  insisting 
npon  such  removal  of  the  lien  by  her,  or 
compensation  for  its  removal  by  themselves, 
the  appellees  ask  nothing  which  she  Is  not 
in  good  conscience  bo^nd  to  do,  and  they 
should  not  be  compelled  to  pert  with  their 
money  for  an  incumbered  title,  and  then 
be  forced  to  resort  to  an  independent  ac- 
tion at  law  upon  the  warranty,  which  course, 
by  reason  of  appellant's  nonresidence,  or 
her  possible  insolvency,  or  vexatious  resist- 
ance, may  prove  a  wholly  Inadequate  rem- 
edy. It  is  a  settled  rule  or  maxim  that 
when  equity  has  once  obtained  Jurisdiction 
it  will  determine  all  questions  material  to 
the  accomplishment  of  fnll  and  complete 
Justice  between  the  parties,  and  that  in  suits 
for  specific  performance  the  court  will,  as 
far  as  possible,  put  the  parties  in  the  condi- 
tion in  which  they  would  liave  been  had 
the  contract  been  tally  and  completely  per- 
formed by  both  according  to  its  terms,  al- 
though In  so  doing  it  may  be  required  to 
pass  upon  matters  cognizable  at  law.  Gath- 
cart  v.  RoblnsoE,  30  U.  8.  278,  8  Ia  EM.  120; 
Beal  T.  Chase,  31  Mich.  535;  McDonald  v. 
Davis,  43  Oa.  856;  King  v.  Bardeau,  6 
Johns.  Ch.  88,  10  Am.  Dec.  312;  Wiswally 
V.  McGowan,  1  Hoft.  Ch.  125;  Renkin  v. 
Hill,  49  Iowa,  273;  Green  Bay  Co.  v.  Miller, 
d8  Iowa,  472,  62  N.  W.  742,  67  N.  W.  883. 
Promptly  on  the  very  day  when  the  deed 
was  due  from  the  appellant  and  its  delivery 
bad  been  demanded  and  refused,  the  appel- 
lees applied  to  a  court  of  equity  to  enforce 
their  rights  in  the  premises,  and  by  their 
petition  not  only  pleaded  the  tender  al- 
ready made,  but  expressed  their  readiness, 
willingness,  and  ability  to  perform  their 
agreement,  and  to  pay  whatever  sum  the 
court  might  adjudge  to  be  due  the  appellant. 
This  tender  was  broad  enough  to  give  the 
court  cognizance  of  the  entire  controversy. 
It  has  often  been  held  that  in  actions  for 
specific  performance,  if  the  seller's  title  has 
failed  as  to  a  part  of  the  property,  or  If  It 
be  found  to  be  defective  or  incumbered,  the 
purchaser  may  waive  his  right  to  repudiate 
the  contract,  and  have  performance  enforced 
Id  his  favor  as  far  as  the  vendor  is  able  to 
perform,  with  suitable  and  proportionate 
abatement  from  the  contract  price.  Town- 
send  V.  Blanchard,  117  Iowa,  86,  80  N.  W. 
619;  Am.  &  Bng.  Ency.  L.  vol.  26,  176.  note 
7;  Jones  v.  Shackleford,  5  Ky.  410;  Wlnne 
T.  Reynolds,  6  Paige,  407;  Sibert  v.  Kelly, 
22  Ky.  668;  WIntermute  v.  Garner,  8  Wash. 


686,  36  Pac.  490;  Brooks  t.  Isbell,  22  Ark. 
488;  Reece  v.  Holmes,  5  Rich.  E)q.  531;  Reese 
V.  Hoeckel,  58  Cal.  281;  Grant  v.  Beronlo, 
07  Cal.  496,  32  Pac.  556;  Hunt  v.  Smith,  189 
IlL  295,  28  N.  B.  809.  In  the  last-cited  case 
it  was  held  that  in  decreeing  a  si>ecific  con- 
tract for  sale  of  land,  the  court,  after  giv- 
ing the  vendor  an  opportunity  to  remove  a 
lien,  and  his  failure  to  do  so,  may  authorize 
the  vendee  to  remove  it,  and  reimburse  him- 
self out  of  bis  deferred  payments  on  the 
land.  Many  other  cases  might  be  cited  to 
the  same  substantial  effect  The  decree  of 
the  trial  court  was  clearly  within  the  rule 
of  the  authorities.  The  courts  do  not  look 
with  favor  upon  forfeitures,,  and  when  the 
party  alleged  to  be  in  default  appears  on  the 
date  fixed  by  the  contract,  and  tenders  a 
performance  which  would  be  suflScient  in 
equity,  and  upon  its  refusal  promptly  in- 
vokes the  interposition  and  Judgment  of  the 
court  for  a  settlement  of  the  dispute,  offer- 
ing to  perform  such  judgment  when  entered, 
the  court  cannot  be  deprived  of  its  right  to 
take  cognizance  of  the  whole  case  and  de- 
termine the  entire  controversy  by  any  for- 
feiture clause  in  the  contract,  no  matter  bow 
strict  or  stringent  its  terms. 

Some  question  has  been  raised  that  the 
action  at  law  was  first  in  order  of  time,  and 
that  the  rights  of  the  parties  should  there- 
fore be  determined  upon  the  Issue  joined  In 
that  case.  Bven  If  such  priority  in  time 
(which  is  by  no  means  clear)  be  conceded, 
we  do  not  regard  it  as  a  circumstance  of 
controlling  Importance.  With  both  actions 
pending  before  it,  we  see  no  reason  why  the 
court,  without  regard  to  which  was  first 
begun,  might  not  have  proceeded  to  hear  and 
dispose  of  every  material  feature  of  the 
controversy  in  the  equity  proceedings. 

The  conclusions  we  have  announced  are 
decisive  of  the  appeal,  and  without  further 
discussion  the  judgment  of  the  district  court 
is  in  each  case  affirmed. 


OSTBNSON  T.  SBYBRSON. 

(Supreme  Court  of  Iowa.     Dec.  17,  1904.) 

DXPOsmoNS— OBjrxonoNS  to  usk— filino  kx- 

CKPTIOWS—DKBDS— SHOWING  TKUBT  BT 
FABOI/— VKMDOB'B  UXN. 

1.  No  exceptions  to  depositions  having  been 
filed  as  required  by  Code,  {  4712,  objection  to 
their  use  because  of  insufficient  notice  Is  proi>- 
erly  overruled. 

2.  A  conveyance  absolute  on  Its  face,  and  re- 
citing a  consideration,  cannot,  in  the  absence 
of  fraud,  be  shown  by  parol  to  be  in  trust  for 
the  grantor. 

8.  One  claiming  that  bis  conveyance  was  vol- 
untary, and  without  any  agreement  with  the 
grantee,  can  have  no  vendor's  lien. 

Appeal  from  District  Court,  Wlnneshelk 
County;  A.  N.  Hobson,  Judge. 

The  plaintiff  is  an  heir  of  Bmlly  Bevei^ 
son,  who  died  intestate,  holding  the  legal 
tltie  to  the  land  in  controversy,  which,  with 
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other  lands,  -was  deeded  to  her  by  her  bua- 
band,  the  defendant,  O.  R.  Seversoo,  sev- 
eral yearn  before  her  death.  This  is  a  suit 
in  equity  to  conflrm  the  plalntUTs  interest 
In  the  land,  and  for  a  iwrtition  thereof.  The 
answer  denies  the  delivery  of  the  deed  to 
the  wife,  and  alleges  tliat  it  was  executed 
in  trust  for  the  husband,  O.  B.  Severson,  and 
was  without  consideration.  There  was  a 
judgment  confirming  the  plaintiff's  interest 
in  the  land  and  ordering  partition.  The  de- 
fendant appeals.    Affirmed. 

B.  P.  Johnson,  (or  aiv«ll<i>>t.  W.  M. 
Strand  and  Frank  Sayre,  for  appellee. 

SHBRWIN,  J. '  Upon  the  trial  the  defend- 
ant objected  to  the  use  of  depositions  taken 
within  the  state,  because  of  the  insufficiency 
of  the  notice.  No  exceptions  to  the  deposi- 
tions were  filed  as  required  by  section  4712 
of  the  Cktde,  and  the  objections  were  there- 
fore rightly  overruled.  Pilmer  t.  Bank,  16 
Iowa,  321. 

The  deed  from  tlie  defendant;  O.  B.  Sever- 
son, to  his  wife  is  absolute  in  form,  and 
recites  a  consideration  of  $5,000  paid  to  the 
grantor.  Tb&t  an  express  trust  cannot  be 
proven  by  parol  is  well  settled.  Gregory  v. 
Bowlsby.  115  Iowa,  327,  8S  N.  W.  8Z2;  Rog- 
ers V.  McFarland,  89  Iowa,  286,  56  N.  W. 
504.  The  conveyance  was  directly  from  Sev- 
erson to  his  wife  some  years  after  be  had 
purchased  and  acquired  the  title  to  the 
land,  hence  It  is  not  a  case  for  the  applica- 
tion of  the  rule  obtaining  where  a  purchase 
is  made  and  the  price  paid  by  one  and  the 
title  passes  to  another.  Gregory  v.  Bowls- 
by, supra.  The  deed,  itself  precludes  parol 
proof  of  want  of  consideration  for  the  pur- 
pose of  establishing  a  resulting  trust  It  is 
absolute  on  its  face,  and,  though  there  may 
not  have  been  any  consideration  therefor,  it 
recites  one,  and  the  presumption  is  conclu- 
sive, in  the  absence  of  fraud,  that  the  gran- 
tee is  to  take  the  beneficial  estate,  and  the 
recital  cannot  be  contradicted  by  parol  evi- 
dence of  a  different  agreement  Acker  v. 
Priest  92  Iowa,  610,  61  N.  W.  235;  Andrew 
V.  Andrew,  114  Iowa,  624,  87  N.  W.  494; 
Gregory  v.  Bowlsby,  Bopra. 

The  defendant  can  have  no  vendor's  llan 
for  the  purchase  price,  because  under  his 
own  theory  of  the  case  there  was  never  any 
agreement  to  pay  anything  therefor;  in 
other  words,  his  entire  contention  is  that 
the  conveyance  was  voluntary  on  his  part 
and  without  any  sort  vt  an  agreement  with 
his  wife.  The  judgment  is  clearly  right,  and 
it  is  affirmed. 

The  appellee  filed  an  amended  abstract  of 
some  SO  pages,  in  which  the  questions  and 
answers  of  the  several  witnesses  are  set 
out  This  was  unnecessary,  and  the  appel- 
lant's motion  to  tax  the  cost  thereof  to  the 
appellee  la  sustained  to  the  extent  of  tax- 
ing him  with  four-fifths  thereof. 

Affirmed. 


OWBNS   V.   ■ATAOm 
(Supreme  Court  ef  ICiaiMMta.    Dafc  16,  1904.) 

APPKALi— XKVIBW— •K^m     OV    nW    XMLUj. 

1.  Where  after  verdict  the  trial  court  makes 
an  order  aettinc  the  verdict  aside  and  grantins 
a  new  trial,  baaed  npod  a  motion  the  grennA 
of  which  are  alleged  errors  in  law  oceorring  at 
the  trial,  and  that  the  verdict  is  not  aaatained 
by  the  evidence,  and  assigns  no  reaaooa  for 
granting  the  motion,  either  ia  the  order  or  in 
a  memorandum  attached  thereto,  if  thei«  be  no 
errors  of  law  justifying  a  new  trial,  and  tii«e 
be  any  evidence  reasonably  tending  to  sapport 
the  verdict  the  order  will  be  reversed  and  tbe 
verdict  reinstated.  Fitger  v.  Guthrie,  94  N.  W. 
888,  89  Minn.  330,  followed. 

(Byllabns  by  the  Court) 

Appeal  from  District  Court,  Hennepin 
County;   C.  B.  Elliott  Judge. 

Action  by  William  Owens  against  Marlon 
W.  Savage.  Verdict  for  plaintiff.  From  an 
order  granting  a  new  trial,  he  appeals.  Re- 
versed. 

C.  D.  &  Thos.  D.  O'Brien,  for  app^sMt 
Robert  Chrlstensen,  for  respondent 

BROWN,  J.  Action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caus- 
ed by  the  negligence  of  defendant  Plain- 
tiff had  a  VK'dlct  in  the  court  below,  and  aip- 
pealed  from  an  order  gisntlng  defendant's 
motion  for  a  new  trial. 

Plaintiff  was  injured  while  at  waA  tmt 
defendant  hauling  earth  and  leveling  a  nee 
track  being  constructed  by  defendant  on  a 
farm  owned  by  him  in  Scott  county.  One 
Griffin  was  defendant's  foreman  in  charge 
of  the  work,  and  gave  directions  to  plain- 
tiff and  other  employes  when  and  where  to 
perform  their  duties.  It  became  necessary 
in  the  course  of  the  work  to  remove  certain 
trees  in  the  path  of  the  race  track,  and  cer- 
tain employes  were  directed  by  the  foreman 
to  undermine  one  of  these  (or  the  purpose  of 
removing  it  with  its  roots.  As  plaintiff  was 
passing  the  point  where  the  tree  stood.  It 
fell  iqton  him,  seriously  injuring  his  person. 
Tbe  theory  of  the  action  on  plaintiff's  part 
was  that  defendant  was  guilt?  of  negllsenoe 
In  failing  to  provide  him  a  reasonably  safe 
place  in  which  to  work;  that  the  foreman 
in  charge  was  a  vice  principal,  for  whose 
acts  defendant  was  liable;  that  plaintiff 
was  directed  by  the  foreman  on  tbe  occasion 
in  question  to  haul  a  load  of  earth  to  a  point 
on  the  race  track  near  the  tree,  and  he  was 
required  to  pass  the  tree  after  unloading  his 
wagon;  that  the  tree  was  being  nndermin- 
ed  by  the  other  employes  under  direction 
of  the  foreman,  who  knew  or  ought  to  have 
known  the  dangers  incident  to  passing  It  or 
permitting  other  employes  to  work  In  tts 
vicinity;  that  he  failed  and  neglected  to  In- 
form plaintiff  of  tbe  facts,  and  plaintiff  did 
not  know  tbe  dangers  incident  to  passing  tbe 
tree  so  being  removed.  While  it  was  con- 
tended by  defendant  that  the  risks  and  dan- 
gers of  performing  plalntitTs  work,  and  the 
liability  of  the  ties  ta  faU  upon  him,  were 
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obvious  and  apparent,  and,  If  be  did  not 
kuow,  he  could  have  learned  the  facts  by 
the  exerciae    of  reasonable   care,   In  conse- 
quence of  which  he  was  not  entitled  to  re- 
corer.    At  the  conclusion  of  the  trial,  de- 
fendant moved  the  court  to  direct  a  verdict 
in  favor  ot  defendant  on  the  ground  tliat 
the  evidence  failed  to  establish  actionable 
negligence  against  defendant     The  motion 
wag  denied,  and  the  cause  submitted  to  the 
Jury  under  clear  and  fair  Instructions.    After 
verdict  for   plaintiff,    defendant   moved   In 
the  alternative  for  Judgment  notwithstand- 
ing the  same,  or  for  a  new  trial,  on  the 
grounds,  (1)  that  the  damages  g;iven  by  the 
Jury  were   excessive;    (2)  that  the  verdict 
was  not  Justified  by  the  evidence  and  waa 
contrary  to  law;  and  (3)  of  errors  of  law  oc- 
curring at  the  trial  and  excepted  to  by  de- 
fendant   The  learned  trial  court  denied  the 
motion  for  Judgment  but  granted  the  mo- 
tion for  a  new  trial,  but  without  assigning 
grounds  or  reasons  therefor. 

As  It  does  not  a£9rinatlvely  appear  from 
the  order   of   the   trial   court   upon   what 
ground  the  new  trial  was  granted,  we  can- 
not  assume    that   it   was    granted    on    the 
ground  that  the  verdict  was  not  sustained  by 
the  evidence.    Fitger  v.  Guthrie,  89  Minn.  330, 
94  N.  W.  888;    Smith  v.  Minneapolis  Street 
Ry.  Co.  (Minn.)  97  N.  W.  881;    Berg  v.  Ol- 
son, 88  Minn.  392,  98  N.  W.  309.    The  only 
question  presented  on  this  appeal  Is,  there- 
fore, whether  any  errors  of  law  occurred  on 
the  trial  which  would  Justify  a  new  trial. 
The  only  error  complained  of  by  defendant  Is 
the  refusal  of  the  court  to  direct  a  verdict 
for  the  defendant  and  this  Is  based  upon 
the   claim  that  the  evidence  Is  Insufficient, 
as  a  matter  of  law,  to  Justify  a  verdict  for 
plaintiff.     Several  rulings  of  the  trial  court 
were  assigned  as  errors  In  the  court  below 
on  tbe  motion  for  a  new  trial,  but  none  of 
tbem  are  urged  In  this  court    So  the  ques- 
tion as  to  the  sufficiency  of  the  evidence  la 
tbe  only  one  requiring  mention. 

As  remarked  In  Fitger  v.  Guthrie,  supra.  It 
Is  elementary  tbat.  If  there  be  any  evidence 
reasonably  tending  to  support  a  verdict.  It 
must  be  sustained,  subject  to  the  power  of 
tbe  trial .  court  to  set  it  aside  in  the  exercise 
of  Its  discretion  on  tbe  ground  that  It  la 
not  sustained  by  the  evidence.  And  If  In 
tbe  case  at  bar  there  Is  in  the  record  any 
evidence  reasonably  tending  to  sustain  the 
charge  of  negligence  against  defendant,  the 
arder  of  the  trial  court  must  be  reversed  and 
tbe  verdict  of  the  Jury  reinstated.  It  does 
aot  appear  that  the  trial  court  set  it  aside  In 
:be  exercise  of  Its  discretion.  We  have  ex- 
imlned  the  record  with  care,  and  reach  the 
conclusion  that  there  is  evidence  reasonably 
ending:  to  support  tbe  verdict  Tbe  evl- 
lence  tends  to  show  that  defendant  was  en- 
:ageA  In  the  construction  of  a  mce  track; 
bat  be  had  a  number  of  employes,  includ- 
ag  plafntur,  engaged  In  that  work,  under 
be  direction  and  aoperlntendency  of  a  fore- 


man who  had  fnll  charge  of  the  work  and  the 
employfis.  It  also  tends  to  show  tbat  plain- 
tiff waa  directed  by  the  foreman  when  and 
where  to  perform  his  work  on  tbe  occasion  In 
question,  and  that  he  was  unaware  of  the 
dangers  to  be  apprehended  from  the  work 
of  the  other  employes  In  their  efforts  to  re- 
move the  tree  which  fell  upon  and  injured 
him.  While  the  evidence  Is  not  strong.  It 
tends  to  support  the  verdict  of  tbe  Jury,  and 
is  sufficient  within  the  rules  of  law  applica- 
ble to  cases  presented  as  this  one  Is,  to  sus- 
tain it  Tbe  facta  bring  the  case  within  the 
decision  In  Bargerson  v.  Cook  Stone  Co. 
(Minn.)  97  N.  W.  734,  and  Perras  v.  Bootb, 
82  Minn.  191,  84  N.  W.  739,  85  N.  W.  179.  It 
was  the  duty  of  defendant  to  provide  plain- 
tiff with  a  reasonably  safe  place  In  which 
to  perform  his  labors,  and  to  warn  him  of 
dangers  and  risks  unknown  to  him;  and,  as 
in  the  caae  of  Perras  v.  Booth,  snpra,  tbe 
Jury  was  Justified  in  finding  that  the  fore- 
man in  charge  of  the  work  waa  a  vice  prin- 
cipal, whose  duties  required  blm  to  provide 
plaintiff  with  a  reasonably  aafe  place  to 
work,  and  that  he  neglected  that  duty  by  di- 
recting other  employes  to  do  certain  acts 
which  rendered  the  place  unsafe. 

Order  reversed,  with  directions  to  tbe 
court  below  to  render  Judgment  for  plaintiff 
on  the  verdict 


HARAMON  V.  KRAUSB. 
(Supreme  Court  of  Minnesota.     Dec.  16,  1904.) 

OXDICATIOR— AIXriB— ADVEB8C  nSSa— TRES- 
PASS. 

1.  Where  tbe  imbllc  anthorltlea  have  for  30 

? rears  refrained  from  opening  an  alley  original- 
y  di'dicated  to  the  public  use,  and  it  is  in  the 
peaceful  possession  of  the  owner  of  the  fee,  a 
stranger  to  the  title  is  not  Justified  In  removing 
a  fence  inclosin^^  the  same  and  in  cutting  down 
fruit  trees  growmg  thereon. 

2.  Prior  to  tbe  adoption  of  chapter  65,  p. 
65,  of  tbe  Laws  of  ISTO,  the  public  easement  In 
and  to  streets  and  highways  might  l>e  lost  by 
15  years'  adverse  possession.  City  of  Hastings 
V.  Gillltt,  88  N.  W.  987,  85  Minn.  331 ;  Village 
of  Wayzata  v.  Great  Northern  Ry.  Co.,  52  N. 
W.  913,  50  Minn.  438;  and  Village  of  Glen- 
coe  v.  Wadsworth,  51  N.  W.  877,  4S  Minn.  402, 
followed. 

(Syllabus  by  the  Conrt) 

Appeal  from  District  Conrt,  Kandiyohi 
(Jounty;  Q.  B.  Qvale,  Judge. 

Action  by  Nels  Haramon  against  C,  B. 
Krause.  Verdict  for  plaintiff.  From  an  or- 
der reducing  tbe  amount  of  the  verdict  but 
denjring  a  new  trial,  defendant  appeals.  Af- 
firmed.   • 

Mason  W.  Splcer  and  Lyndon  A.  Smith, 
for  api>ellant  Samuel  Porter  and  Daniel 
Fish,  for  respondent 

DOUGLAS,  J.  After  a  number  of  dis- 
agreements this  action  for  damages,  grooving 
out  of  a  trespass  on  plaintiff's  land,  resulted 
In  a  verdict  in  favor  ef  plaintiff  for  the 
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sum  of  $60.  From  an  order  of  the  dlBtrlct 
court  of  Kandiyohi  county  reducing  the  ver- 
dict to  $30,  but  denying  his  motion  for  a  new 
trial,  defendant  appeals. 

It  appears  both  the  plaintiff  and  defend- 
ant recently  acquired  lots  upon  opposite  sides 
of  an  alley  In  a  certain  block  situated  in  the 
village  of  New  London.  This  alley  was  duly 
dedicated  to  the  public  use  in  1870  by  the 
owner  of  the  premises,  at  which  time  a  plat 
thereof,  subdividing  the  same  into  lots, 
blocks,  streets,  and  alleys,  evidencing  such 
dedication,  was  filed  In  the  office  of  the  regis- 
ter of  deeds  of  said  county.  It  was  conceded 
Dt  the  trial  that  the  public  authorities  never 
caused  said  alley  to  be  opened.  Since  his 
purchase  in  1901  plaintiff  has  continuouBly 
used  the  so-called  alley  for  private  purposes 
and  kept  it  fenced,  and  since  the  recording 
of  said  plat  the  alley  has  never  been  used  by 
the  public  except  on  three  or  four  occasions. 
Defendant,  without  notice,  removed  plain- 
tiff's fence  from  that  portion  of  his  lots  al- 
leged to  constitute  the  alley,  cut  down  some 
large  plum  trees  and  a  shade  tree  growing 
thereon,  as  well  as  some  trees  belonging  to 
plaintiff  standing  a  few  feet  distant  from 
the  line  of  the  alley,  and  also  dumped  a  lot 
of  offal  In  part  within  and  in  part  outside  of 
it  upon  said  premises.  For  the  latter  act 
defendant  admitted  a  liability  for  nominal 
damages.  In  submitting  the  question  of 
damages  the  court  charged  the  Jury  in  sub- 
stance that,  as  plaintiff  was  In  peaceable  pos- 
session of  the  strip  of  land  in  question,  de- 
fendant, under  all  the  circumstances,  was  not 
Justified  in  destroying  said  fence  or  trees, 
and  was  liable  for  treble  the  amount  of  ac- 
tual damage  done  to  lot  5,  owned  by  plaintiff, 
provided  the  Jury  found  said  acts  to  have 
been  done  maliciously;  also  for  actual  dam- 
age to  lot  3.  In  its  order  overruling  defend- 
ant's motion  for  a  new  trial,  the  court  re- 
duced the  verdict  of  the  Jury  to  the  sum  of 
$30,  and  certifies  it  does  not  exceed  the 
amount  of  actual  damage  inflicted  by  defend- 
ant We  are  of  the  opinion  the  evidence  am- 
ply sustains  the  finding  of  the  Jury,  and  that 
the  court  did  not  err  in  itis  charge.  Neither 
did  the  court  err  In  admitting  evidence  of 
the  cost  of  restoring  the  fence  which  was 
removed  by  defendant,  or  in  removing  de- 
bris deposited  by  him  in  the  alley.  After 
admitting  such  evidence  during  the  course  of 
the  trial,  the  court  adopted  and  announced 
defendant's  view  of  the  law,  to  wit,  that  the 
measure  of  damages  was  the  difference  be- 
tween the  value  of  the  property  before  and 
after  the  trespass.  Thereafter  evidence  was 
Introduced  on  behalf  of  each  party  upon 
this  theory,  and  in  an  explicit  charge  the 
court  submitted  the  question  of  the  amount 
of  damage  to  the  Jury  for  determination.  It 
tilso  appears  the  cost  of  removing  such  dfibris 
and  restoring  the  fence  did  not  exceed  the 
amount  ultimately  found  to  represent  the 
diminution  In  value  of  the  lots.  It  may  there- 
'"re  be  said  the  court  followed  Nelson  v.  Vil- 


lage of  West  Dulutt,  66  Minn.  4SSrj,  67  N.  W. 

149. 

Prior  to  th^  adoption  of  chapter  65,  p.  65. 
of  the  Laws  of  1899,  It  was  repeatedly  held 
by  this  court  that  the  public  easement  in  and 
to  streets  and  highways  might  be  lost  by  ad- 
verse possession,  and  title  thereto  be  acquir- 
ed by  a  person  occupying  and  possessing  the 
same  for  a  period  of  15  years.  City  of  Hast- 
ings V.  Gillltt,  85  Minn.  331,  88  N.  W.  987; 
Village  of  Wayzata  v.  Great  Northern  Ry. 
Co.,  60  Minn.  438,  62  N.  W.  913;  Village  of 
Glencoe  v.  Wadsworth,  48  Minn.  402,  51  N. 
W.  377.  Tested  by  this  rule,  it  may  be  as- 
sumed the  right  of  the  public  to  use  the  al- 
ley In  question  was  extinguished.  In  any 
event,  the  village  authorities  having  acqui- 
esced In  the  use  of  the  lots  by  plaintiff  and 
his  predecessors  for  over  SO  years,  defendant 
•was  not  Justified  In  forcibly  removing  fences 
from  the  so-called  alley,  the  legal  title  of 
which  remained  In  plaintiff,  or  destroying 
trees  growing  thereon.  In  onr  opinion,  the 
verdict  is  sustained  by  the  evidence. 

We  have  examined  all  other  asslgnmenti; 
and  are  of  the  opinion  error  was  not  commit- 
ted by  the  trial  court 

Order  affirmed. 


TINGUB  V.  PATCH. 
(Supreme  Court  of  Minnesota.    Dec.  16,  1904.) 

VENDOR  AND  PtJBCHASEB— CONTRACT  OF  SAE.B— 
EVIDENCE  —  J-OBFEJTUBE  —  CANCELLATIOH— 
ESTOPPEI/— BlOirrS  OF  REIB8. 

1.  Findings  of  the  trial  court  construed  In 
connection  with  the  evidence,  and  held  to  ^ow 
a  contract  between  the  parties  for  the  ode  and 
purchase  of  certain  land. 

2.  Where  a  contract  is  silent  as  to  time  of 
performance,  the  general  rule  is  that  it  roust 
be  performed  within  a  reasonable  time  after  it 
is  entered  into. 

3.  Plaintiff's  testate  and  defendant  entered  in- 
to a  contract  by  which  the  former  agreed,  for  a 
specified  consideration,  to  sell  and  convey  cer- 
tain land  to  defendant  The  time  of  payment  of 
the  purchase  price  was  not  definitely  fixed  by 
the  terms  of  the  agreement  but  after  It  had 
been  entered  into,  defendant  was  permitted  by 
plaintiff's  testate  in  her  lifetime,  and  by  plain- 
tiff after  her  appointment  as  executrix,  for  the 
period  of  about  10  years,  to  remain  in  possea- 
fiion  of  the  land ;  and  during  that  time^  in  re- 
liance upon  the  contract  he  paid  part  of  the 
purchase  price,  made  annual  payments  of  in- 
terest, and  placed  upon  the  premises  valuable 
and  permanent  improvements.  The  contract 
was  continued  from  time  to  time  daring  the  p^ 
riod  stated,  by  the  mutoal  consent  of  the  p«r- 
ties,  until  Just  prior  to  the  commencement  of 
this  action,  when  plaintiff  repudiated  it  and. 
without  notice  fixing  a  time  in  which  he  mi^ht 
perform,  declared  defendant's  rights  thereunder 
forfeited  on  the  ground  that  the  contract  was 
void  for  uncertainty  of  time  of  performance  by 
him. 

It  la  held:    (1)  That  equity  will  not  i>ermit 

Slaintiff,  under  uie  facts  stated,  arbitrarily  to 
eclare  a  forfeiture  of  the  contract;  (2)  thai 
she  could  effect  a  cancellation  thereof  and  a 
forfeiture  of  defendant's  rights  only  by  civing 
notice  to  defendant  of  her  intention  to  cu>  ao. 
and    allowing   him    a    reasonable    time    within 
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which  to  perform  oD  his  part;  and  (3)  that 
the  contract,  having  been  voluntarily  contin- 
ued and  extended  from  time  to  time  by  mu- 
tual consent  of  the  parties,  and  plaintiff  and 
ber  testate  having  accepted  payments  on  the 
principal  and  the  annually  accrued  interest, 
plaintiff  is  estopped  from  setting  up  as  a  defense 
to  performance  on  ber  part  the  indefiniteness  of 
the  contract  as  to  time  of  payment. 

4.  Tlie  heirs  and  devisees  of  plaintUTs  testate 
are  bound  by  the  contract,  and  have  no  rights 
superior  to  those  held  by  their  ancestor. 

5.  Williams  v.  Stewart,  25  Minn.  616,  dis- 
tinguished. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Steele  Comi- 
ty; Thomas  S.  Buckham,  Judge. 

Action  by  Kate  J.  Tlngue,  administratrix 
of  the  estate  of  Cordelia  M.  Stewart,  against 
0.  M.  Patch.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

Wheelock  &  Sperry  and  S.  T. '  Littleton, 
for  appellant.  H.  E.  Leach  and  P.  McOot- 
ern,  for  respondent. 

BROWN,  J.    Action  In  ejectment  In  wblcb 
plaintiff   bad  Judgment,   and  defendant  ap- 
pealed.   The  facta  are  as  follows:     Defend- 
ant became  the  owner  of  the  land  In  contro- 
versy in  this  action  In  February,  1888^  at 
which  time  it  was  incumbered  by  a  mort- 
gage of  $400  to  one  Cordelia  M.  Stewart, 
which  defendant  assimied  and  agreed  to  pay 
as  a  part  of  the  purchase  price  of  tbe  land. 
He  failed  to  pay  the  debt,  and  the  mortgage 
was  foreclosed  in  1891.    The  sale  under  fore- 
closure took  place  on  the  18th  day  of  April 
of  that  year,  and  tbe  land  was  bid  in  by  tbe 
mortgagee,    Mrs.    Stewart,   for   the   sum   of 
$548,  the  amount  due,  with  costs  and  ez- 
pensea  of  foreclosure.     Defendant  had  re- 
.sided  on  tbe  land  since  the  time  of  bis  pur- 
chase, and  was  anxious  to  retain  tbe  same 
as  bis  home,  and  Mrs.  Stewart  was  anxious 
that  be  should  redeem  from  tbe  foreclosure. 
Prior  to  the  expiration  of  the  period  of  re- 
demption, certain  negotiations  were  had  be- 
tween the  parties,  looking  to  tbe  purchase  of 
the  land  by  defendant.     Mrs.  Stewart  was 
willing  to  accept  the  amount  due  on  ber 
mortgage,  with  costs  and  expenses  of  fore- 
closure, and  convey  the  premises  to  defend- 
ant.    These  negotiations  finally  resulted  in  a 
written  contract,  which  is  somewhat  ambig- 
uous and  uncertain.    It  was  originally  drawn 
ns  n  lease  of  tbe  land  to  defendant  f6r  an 
annnal    rental,   but   defendant  objected  to 
slicing  It  in  that  form,  and  consented  only 
upon   there  being  Incorporated  therein  the 
following  language:    "Tbe  Party  of  tbe  First 
Part  claims  against  the  within  land  April 
ISth,  1892,  is  Five  Hundred  and  Eighty-six 
Dollars  and  Forty-one  cents,  and  when  this 
iinonnt  Is  paid  or  reduced  to  Four  Hundred 
ind  Fifty  dollars  with  the  interest  at  seven 
>er  cent,  annually  on  tbe  $586.41,  then  the 
larty  of  tbe  first  part  will  give  a  land  con- 
rnct     bearing    seven    per    cent,    upon    the 
I  mount    unpaid    with    payments    annually 
vbich  contract  will  be  given  on  or  before  the 


expiration  of  this  lease."  After  the  execu- 
tion of  the  agreement,  which  was  on  the  day 
the  period  of  redemption  expired,  defend- 
ant was  permitted  to  remain  in  possession  of 
the  land;  and,  in  reliance  upon  the  con- 
tract, be  paid  Mrs.  Stewart  or  her  agent  a 
sum  equal  to  the  annual  Interest  upon  the 
mortgage  debt  for  a  period  of  nearly  10 
years,  all  taxes  accruing  against  the  land, 
and  within  a  year  tbe  sum  of  $90  upon  the 
purchase  price.  During  tbe  time  of  his  pos- 
session be  made  valuable  and  permanent 
Improvements  upon  the  land,  and,  before  the 
commencement  of  this  action,  tendered  to 
the  agent  of  plaintiff  the  sum  of  $87.60, 
which.  If  accepted,  would  have  reduced  the 
amount  due  on  the  piu*cha8e  price  to  $450. 
Mrs.  Stewart  died  some  time  prior  to  the 
commencement  of  this  action,  and  plaintiff 
herein  was  appointed  her  executrix.  In  tbe 
negotiations  leading  up  to  the  execution  of 
the  contract  aforesaid,  Mrs.  Stewart  was  rep- 
resented by  her  agent,  one  Higbee.  Tbe 
court  below  found  that,  though  Higbee  bad 
no  written  authority  from  Mrs.  Stewart  to 
make  a  sale  of  the  land,  he  Informed  Mrs. 
Stewart  of  the  fact  that  he  had  entered  Into 
the  contract;  that  she  ratified  all  his  acts  in 
tbe  premises,  and  subsequently  accepted  in- 
terest paid  by  defendant  and  the  $90  paid 
on  the  purchase  price.  The  court  also  found 
that  plaintiff,  as  executrix,  was  fully  inform- 
ed of  the  rights  of  defendant,  and  that  she 
accepted  payments  of  interest,  and  acqui- 
esced in  and  approved  of  tbe  acts  of  Higbee. 
who  acted  as  her  agent  after  her  appoint- 
ment as  executrix.  The  court  also  found 
that,  though  the  contract  was  indefinite  as 
to  tbe  time  of  payment  of  tbe  purchase  price, 
the  parties  by  mutual  consent  renewed  and 
extended  the  same  from  year  to  year,  until 
just  prior  to  the  commencement  of  this  ac- 
tion, -when  it  was  repudiated  by  plaintiff, 
and  this  action  brought  to  recover  possession 
of  tbe  land.  Defendant  interposed  in  de- 
fense to  the  action  tbe  facts  stated — ^tbe  ex- 
ecution of  tbe  contract,  tbe  payment  of  in- 
terest and  principal,  bis  continued  posses- 
sion of  the  land,  the  injprovements  made 
thereon  by  him,  and  the  tender  of  $87.60  be- 
fore the  commencement  of  the  action — and 
demanded  that  tbe  contract  be  reformed,  if 
tbe  court  deemed  it  uncertain  and  Indefinite, 
and  made  to  conform  to  the  Intention  of  tbe 
parties,  and  that  be  have  Judgment  that 
plaintiff  take  nothing  by  tbe  action,  and  for 
costs  and  disbursements.  Tbe  trial  court 
found  (1)  that  tbe  contract  was  too  indefi- 
nite and  uncertain  to  be  enforced  In  equity; 
and  (2)  that  the  evidence  was  not  sufficiently 
clear  and  convincing  to  warrant  the  court  In 
reforming  or  correcting  it 

The  contract  in  question  is  ambiguous. 
It  does  not  clearly  set  forth  the  agreement 
between  the  parties;  but  as  equity  looks  to 
the  spirit  and  Intent  of  the  parties,  rather 
than  to  tbe  words  In  which  they  express 
their  contracts,  and  In  furtherance  of  Jus- 
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tlce  will  fire  toch  construction  to  their  writ-  ' 
ingg  as  la  conslBtent  with  their  Intent,  we 
have  no  difficulty  In  holding  that  the  evl-  I 
dence  in  this  case  clearly  shows  a  contract 
between   Mrs.    Stewart   and   defendant   by  | 
which  the  former  agreed  to  convey  the  land 
to  defendant  upon  payment  of  the  purchase 
price.    The  writing,  being  ambiguous,  was 
open  to  parol  explanation,  and,  taking  the 
document  and  the  parol  evidence  together, 
the  contract  clearly  appears. 

The  contract  provided  that  the  purchase 
prices  after  being  reduced  to  $450,  should 
be  paid  In  annual  payments.  Just  what  the 
annual  payments  were  to  be,  or  when  to  be 
made,  does  not  appear,  except  that  defend- 
ant testified  that  he  was  to  pay  $25  each 
year,  but  the  court  found  this  testimony  not 
true.  This  may  render  the  contract  too 
indefinite  and  uncertain  to  require  perform- 
ance on  any  particular  date,  but,  if  It  be 
treated  as  fixing  no  definite  time  of  payment, 
the  general  rule  Is  that  the  debt  would  fall 
due,  as  a  matter  of  law,  within  a  reasonable 
time  after  the  contract  was  entered  Into. 
Furniture  Go.  r.  Mead,  42  Minn.  42Q,  44  N. 
W.  306;  Qreen  v.  Richards,  23  N.  J.  Eq.  34; 
1  Warvelle  on  Vendors,  138,  450.  Ordinarily, 
where  the  time  of  performance  Is  made  the 
essence  of  such  a  contract,  a  failure  by 
the  vendee  to  perform  within  the  time  pro- 
vided operates,  in  the  absence  of  a  statute 
to  the  contrary,  as  a  forfeiture  of  all  bis 
rights.  But  where  the  vendor  waives  a 
strict  pwformance,  and  permits  the  vendee, 
after  default,  to  continue  in  possession  of 
the  property  and  make  payments  on  the 
purchase  price  or  permanently  improve  the 
property,  be  can  effect  a  cancellation  of  the 
contract  and  forfeiture  of  the  vendee's  rights 
only  by  giving  notice  and  allowing  a  rea- 
sonable time  within  which  to  perform.  2 
Warvelle  on  Vendors,  820;  O'Connor,  t. 
Hughes,  35  Minn.  446,  29  N.  W.  162;  Qulnn 
V.  Olson,  84  Minn.  423,  26  N.  W.  230;  Mo 
▼.  Bettner,  68  Minn.  170,  70  N.  W.  1076; 
Ewlns  v.  Gordon,  49  N.  H.  444;  Paulman  v. 
Cheney,  18  Neb.  382,  25  N.  W.  495.  The 
same  role  applies  in  cases  where  time  is  not 
made  the  essence  of  the  contract,  or  where 
payment  or  performance  la  to  be  made  with* 
in  a  reasonable  time  after  the  contract  is 
entered  Into,  and  the  vendor  permits  the 
vendee  to  continue  in  possession  of  the  prem- 
ises and  to  make  payments  upon  the  pur- 
chase price  after  the  lapse  of  such  time, 
especially  as  in  the  case  at  bar,  where,  as 
found  by  the  trial  court,  the  contcact  is  re- 
newed and  continued  from  time  to  time  by 
mutual  consent  of  the  parties.  In  such 
cases  the  vendor  cannot  arbitrarily  cat  off 
the  rights  of  the  vendee.  Such  a  notice  is 
by  chapter  223,  p.  431,  Qen.  Laws  1897,  now 
required  in  all  such  cases.  Joslyn  v. 
Sohwend,  86  Minn.  130,  88  N.  W.  410,  744. 
But  as  the  contract  now  under  consideration 
was  entered  into  prior  to  the  passage  of  that 
statute,  It  does  not  apply.    But  the  general 


rule  above  stated  does  apply.  In  the  case  at 
bar  the  contract  was  made  in  1892,  and  was 
continued  by  the  consent  ef  the  parties  from 
time  to  time  untU  1902,  when  the  plaintiff, 
executrix  of  the  vendor,  without  notice  al- 
lowing defendant  a  reasonable  time  in  which 
to  perform,  arbitrarily  refused  to  accept  any 
further  payments,  and  brought  this  action  to 
recover  possession  of  the  land.  Bquity  will 
not,  within  the  authorities  dted,  permit  thh^ 
and  the  court  erred  in  awarding  Judgment  In 
her  favor. 

Counsel  for  plaintiff  dted  and  relied  upon 
the  case  of  Williams  v.  Stewart,  25  Minn. 
616.  While  the  cases  are  somewhat  similar, 
we  do  not  think  that  case  controls.  It  was 
distinguished  on  the  point  here  under  con- 
sideration in  Lankton  v.  Stewart,  27  Minn. 
346,  7  N.  W.  860—8  case  substantially  like 
that  at  bari  In  the  Williams  Case  it  ap- 
peared that  the  contract  there  relied  upon 
was  indefinite  as  to  when  the  purchase  price 
of  the  premises  was  to  be  paid.  The  court, 
holding  very  strictly  to  the  rule  that  equity 
will  not  enforce  an  indefinite  and  uncertain 
contract,  held  that  the  contract  was  so  in- 
definite as  to  be  beyond  the  aid  of  the  court 
In  the  Lankton  Case,  which  involved  a  con- 
trart  for  the  conveyance  of  real  property,  the 
contract  provided  that  the  purchase  price 
should  be  paid,  "from  time  to  time."  The 
court  there  held  that  the  expression  "from 
time  to  time"  was  sufficiently  definite  and 
certain  as  to  the  time  of  payment,  distin- 
guished the  case  from  the  Williams  Case, 
and  sustained  the  contract  In  the  case  at 
bar  the  purchase  price  was  to  be  phld  in  "an- 
nual payments,"  and  there  can  be,  so  Car  as 
definiteness  and  certainty  are  concerned,  no 
distinction  between  ttiat  expression  and  the 
expression  "from  time  to  time."  The  Wil- 
liams Case  may  be  further  distinguished  by 
the  fact  that  after  the  contract  involved  in 
this  ease  was  made  and  entered  into,  in  its 
indefinite  form  and  condition  as  to  time  of 
payment,  the  parties  treated  It  as  a  valid 
contract;  Mrs.  Stewart  and  plaintiff  permit- 
ted defendant  in  reliance  thereon,  to  con- 
tinue in  the  possession  of  the  land,  make  pay- 
ments on  the  purchase  price,  and  permanent- 
ly Improve  the  property.  Upon  every  prin- 
ciple of  equitable  estopp^,  they  cannot  now 
be  heard  to  set  up  a  claim  of  indefinlteness 
as  to  time  of  payment  as  an  excuse  for  their 
refusal  to  carry  out  the  contract  These 
facts  did  not  appear  in  the  Williams  Case. 

The  court  found  that  Robert  E.  Stewart, 
an  heir  of  Mrs.  Stewart  had  no  notice  of  the 
contract  in  question  or  of  the  rights  of  de- 
fendant But  this  finding  is  immaterial;  it 
does  not  affect  the  equities  or  law  of  tbe 
case;  for  the  rule  is  clear  that  all  persons 
claiming  tiUe  through  a  vendor,  whether  as 
purchasera  with  notice  of  the  rights  of  third 
persons,  or  aoquirtng  tltie  as  heirs  or  devisees, 
are  bound  by  the  terms  of  a  contract  pre- 
viously entered  into  by  their  grantor.  28 
Ami  &.B!ag.  Bnoy.  Law  (2d  Bd.)  125. 
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Fw  the  reason  that  defendant's  rights  un- 
der the  contract  bad  not  terminated,  the 
court  below  erred  In  ordering  judgment  for 
plaintiff  for  the  possesalon  of  the  land.  The 
court  should,  on  the  facts  disclosed,  have  as- 
certained the  balance  due  on  the  punAas* 
price  of  the  land,  directed  that  defendant 
paj  tbe  same  to  plaintiff  within  a  reasonable 
time— such  time  to  be  fixed  b7  order  of  the 
court — and,  upon  such  payment  being  made, 
that  Judgment  be  entered  quieting  title  to  the 
land  in  defendant,  and  excluding  plaintiffs 
from  any  title  or  interest  therein,  but,  if  pay- 
ment should  not  be  made  within  the  time  so 
fixed,  that  Judgment  be  entered  in  plaintiff's 
favor,  quieting  title  and  awarding  possesalon 
to  her.  Lamprey  v.  By.  Co.,  86  Minn.  509, 
91  N.  W.  28. 

The  Judgment  appealed  from  Is  reyersed, 
and  the  cause  remanded,  to  the  court  below 
for  further  proceedings  In  accordance  with 
the  views  herein  expressed. 


8TR0BBCK  v.  BRBN  «t  al. 
(Supreme  Coort  of  Minnesota.     Dec.  18,  1904.) 

RSOUOBKCK— VKOXIlfATa    0AT7SS— BVIBENOB. 

1.  Tht  proximate  cause  of  an  Injury,  within 
the  meaning  of  the  law  of  negligence,  is  such 
cause  as  operates  to  produce  particulikr  conse- 
quences without  the  mterventfon  of  any  Inde- 
j>endent  or  unforeseen  cause  or  event,  without 
which  the  injury  oould  not  have  occurred — such 
consequences  as  mi{^t  reasonably  have  been 
anticipated  as  likely  to  occur  from  the  -alleged 
negligent  act. 

2.  The  right  of  Way  of  a  railway  company  ex- 
tended through  the  land  of  defendants.  The 
railway  company,  in  compliance  with  the  stat- 
utes on  the  subject,  fenced  its  rigtit  of  way,  and, 
at  the  instance  and  for  tlie  convenience  of  de- 
fendants, placed  gates  therein  to  enable  them 
to  pass  to  and  from  tbe  tracts  of  land  situated 
on  each  side  of  the  right  of  way.  Plaintiff  oc- 
cupied land  adjoining  defendants,'  between 
which  there  was  a  good  and  saffideBt  fence 
maintained  by  defendants.  A  heavy  windstorm 
blew  down  a  tree  standing  near  that  fence, 
which  fell  upon  and  broke  it  down.  Plaintiff's 
cattle,  which  were  pastured  on  tbe  land  so  ad- 
Joining-  defendants',  passed  through  the  line 
fence  where  it  was  so  tHroken  down  by  the  tree, 
from  thence  through  the  gate  in  the  right  of 
way  fence,  which  defendants  had  left  open,  onto 
the  right  of  wsy  of  the  railway  company,  and 
were  killed  by  a  train  of  cars.  Held,  that  the 
failure  of  defendants  to  keep  the  gate  of  the 
right  of  way  fence  dosed  was  not  the  proximate 
cause  of  the  injury  complained  of,  and  no  re- 
covery can  be  bad  against  them. 

(Syllabus  by  the  Conct) 

Appeal  from  District  (Tonrt,  Hennepin 
County;   Frank  C.  Brooks,  Judge. 

Action  by  Emil  Strobeck  against  Frank 
Bren  and  Josephs  Bren.  From  an  order 
sustaining  a  demnrrer  to  plaintiff's  com- 
plaint, be  appeals.    AfBrmed. 

B.  li.  Penney,  for  appellant.  Hlcka,  C!arle- 
ton  &  Cross,  ft>r  respondents. 

BBOWM,  J.  Appeal  from  an  order  sus- 
taining a  general  demurrer  to  plaintiff's  com- 
plaint.   The  facts  alleged  in.  the  complaint 


are,  in  short,  as  follows:  Tbe  right  of  way 
of  the  Chicago,  Milwaukee  &  St  Paul  Ball- 
way  Company  extends  over  and  across  cer- 
tain land  owned  by  defendants,  and  was, 
some  time  prior  to  the  injury  to  plalntUTs 
cattle  here  complained  of,  in  compliance  with 
the  statutes  on  the  subject,  fenced  by  the 
company  on  each  side  thereof  as  it  extends 
through  such  land.  At  the  time  the  fence  was 
built,  and'  at  the  request  and  for  the  conven- 
ience of  defendants,  the  company  placed  gates 
therein  on  each  side  between  the  right  of  way 
and  defendants'  land  to  enable  them  to  pass 
from  the  tract  on  one  side  to  that  on  the  oth- 
er side  of  tbe  right  of  way.  The  land  so  own- 
ed by  defendants  is  entirely  inclosed  by  a 
good,  substantlal  fence.  Plaintiff  occupied 
as  a  tenant  a  tract  of  land  adjoining  that 
of  defendants  on  the  north,  between  which, 
according  to  the  allegations  of  the  complaint, 
there  existed  a  good  and  sofflclent  line 
fence,  which  was  maintained  by  defendants. 
On  the  night  of  July  22,  1903,  a  large  tree 
standing  near  this  line  fence  was  blown 
down  by  a  heavy  wind  and  fell  upon  and 
broke  the  fence,  by  reason  of  which  plaintifTs 
cows,  which  were  confined  on  the  land  so  ad- 
joining defendants'  premises,  passed  through 
onto  the  land  of  defendants,  and  from  there 
through  the  gate  in  the  right  of  way  fence, 
wlilch  defendants  had  left  open,  onto  the 
right  of  way,  and  were  killed  by  a  train  of 
cars.  Just  when  ttie  cows  passed  through 
the  line  fence  after  It  had  been  broken  down 
— ^how  soon  thereafter — the  complaint  does 
not  allege;  but  it  is  alleged  that  it  was  de- 
fendants' duty  to  keep  the  gate  in  the  right 
of  way  fence  closed,  and  that,  by  reason  of 
their  negligence  in  that  respect,  plaintiff's 
oows  passed  through  upon  the  right  of  way 
of  the  railway  company  and  were  killed, 
and  that  in  consequence  defendants  are  lia- 
ble for  their  value.  Defendants  demurred 
to  the  complaint  on  the  ground  that  it  failed 
tD  state  a  cause  of  action,  which  demurrer 
tbe  trial  court  sustained,  and  plaintiff  ap- 
pealed. 

It  Is  insisted  by  counsel  for  plaintiff  that 
defendants  owed  a  Jodnt  duty  with  the  rail- 
way company,  for  the  benefit  of  the  public, 
to  kecv  the  gate  In  the  right  of  way  fence 
dosed,  and  that,  having  failed  to  perform 
that  duty,  they  are  liable  for  all  damages 
resulting  from  their  neglect  Whether  this 
is  a  correct  proposition  of  law,  we  need  not 
determine.  Neither  the  case  of  Swanson  v. 
By.  (3o.,  79  Minn.  402,  82  N.  W.  670,  49  U 
B.  A.  WR,  nor  Mooers  t.  By.  Co.,  80  Minn. 
24,  82  N.  W.  1085,  is  in  point  Those  cases 
involved  a  controversy  between  the  land- 
owner, at  whose  Instance  a  gate  was  placed 
in  the  right  of  way  fence  by  the  railway 
company,  and  the  company,  and  what  was 
there  said  had  reference  solely  to  the  rights 
of  parties  thus  situated.  The  rights  of  third 
persons  were  in  no  way  involved  in  either 
case.  But  whatever  may  he  the  dutv  o'  t'le 
landown«  as  to  third  peraona  in  respect  t» 
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keeplng  such  gates  closed.  In  the  case  at 
bar  the  failure  of  defendants  to  keep  them 
closed  was  not  the  proximate  cause  of  the 
Injury  to  plaintiff's  cows,  and  no  recovery 
can  be  bad  against  them.  The  proximate 
cause  of  an  injury,  within  the  meaning  of 
the  law  of  negligence.  Is  such  a  cause  as 
operates  to  produce  particular  consequences 
without  the  Intervention  of  Independent  or 
unforeseen  causes  or  events,  without  which 
the  Injury  would  not  have  occurred  (21  Am. 
&  Eng.  Eney.  Law  [2d  Ed.]  485)— *uch  con- 
sequences as  might  reasonably  have  been 
anticipated  as  likely  to  occur  from  the  al- 
leged negligent  act  (Ransler  v.  Ry.  Co.,  32 
Minn.  S31,  20  N.  W.  332;  Ohristlanson  T.  Ry. 
Co.,  67  Minn.  94,  69  N.  W.  640).  Defendants' 
land,  as  alleged  in  the  complaint,  was  In- 
closed by  a  good  and  sufficient  fence.  The 
line  fence  between  their  land  and  that 
occupied  by  plaintiff  was  blown  down  by  a 
heavy  wind — an  event  for  which  defendants 
were  in  no  manner  responsible,  and  without 
which  no  Injury  to  plaintiff's  cows  would 
have  occurred.  There  Is  no  allegation  that 
they  neglected  to  repair  the  fence  for  an  un- 
reasonable length  of  time  after  It  had  been 
broken  down,  nor  Is  it  claimed  that  they 
were  in  fault  in  not  maintaining  the  line 
fence  in  good  repair.  The  immediate  and  di- 
rect cause  of  the  Injury  to  plaintiff's,  cows 
was  the  fact  that  the  fence  was  broken  down, 
making  an  qpening  through  which  they  could 
pass  upon  defendants'  land,  and  from  there 
onto  the  right  of  way.  So  that,  whatever 
may  have  been  the  duty  of  defendants  re- 
specting the  gate  In  the  right  of  way  fence, 
the  failure  to  keep  that  gate  closed  was  not 
the  proximate  cause  of  the  injury  to  the 
cows.  The  death  of  the  cows  was  not  pro- 
duced as  a  natural  consequence;  without  the 
Intervention  of  an  independent  or  unfore- 
seen cause  or  event,  by  the  failure  of  de- 
fendants to  keep  the  right  of  way  gate  closed. 
Order  affirmed. 


liEHIOH  YALLBT  GOAL  CO.  v.  OILMORE 

et  al.- 
(Supreme  Court  of  Minnesota.    Dec.  16,  1004.) 

rOBEION   COBPOBATIONS — ACTIONS— ANSWEB. 

1.  A  foreign  corporation  doing  business  in 
this  state  will  be  presumed  to  have  complied 
with  the  statutes  prescribing  conditions  upon 
wliich  such  corporations  may  do  business  within 
our  borders,  and  the  burden  is  upon  the  defend- 
ant, whei-e  the  failure  of  the  corporation  to 
comply  with  the  statute  is  relied  upon  as  a  de- 
fense, such  failure  not  appearing  on  the  face 
of  the  complaint,  to  affirmatively  plead  the  same 
In  his  answer. 

2.  Other  assignments  of  error  held  not  well 
taken. 

(Syilabos  by  the  Court) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Grier  M.  Orr,  Judge. 

Action  by  the  I^high  Valley  Coal  Company 
against  J.  K.  Qilmore  and  Sarah  K.  Gilmore, 
partners  as  J.  K.  Qilmore  &  Co.,  using  the 


I  trade-name  "Minneapolis  Ironworks."  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Affirmed. 

William  G.  White,  for  appellants.  G.  D. 
&  Thos.  D.  O'Brien,  for  respondent 

BROWN,  J.  Action  to  recover  the  valne 
of  certain  coal  alleged  to  have  been  sold  and 
delivered  by  plaintiff  to  defendants.  In  which, 
after  trial  before  the  court  below  without  a 
jury,  plaintiff  had  judgment,  from  which, 
after  motion  for  a  new  trial,  defendants  ap- 
pealed. 

The  complaint  alleges  that  plaintiff,  a  tae- 
eign  corporation  duly  created  and  existing 
under  the  laws  of  the  state  of  Pennsylvania, 
and  lawfully  doing  business  In  the  state  of 
Minnesota,  at  the  times  stated  therein  sold 
and  delivered  to  defendants,  at  their  special 
instance  and  request,  goods,  wares,  and  mer- 
chandise, consisting  of  coal  of  the  agreed 
price  and  value  of  $121.89,  for  which  amount 
with  interest,  judgment  was  demanded.  The 
answer  admits  the  sale  and  delivery  of  the 
coal,  but  alleges  In  defense  that  it  was  sold 
by  sample;  that  prior  to  the  time  of  the 
contract  plaintiff  exhibited  to  defendants  a 
sample  of  coal,  and  that  plaintiff  agreed  to 
deliver  to  defendants  coal  of  the  same  kind 
and  quality  as  the  sample;  and  that  the 
coal  In  fact  delivered  was  not  of  the  quality 
represented  by  the  sample,  bat  was  Inferior 
thereto,  and  defendants  refused  to  accept  it 
Defendants  contend  (1)  that  the  evidence 
wholly  falls  to  show  a  contract  between  the 
parties  for  the  sale  and  delivery  of  the  coal 
In  question;  (2)  that,  If  a  contract  is  shown, 
it  la  a  different  one  from  that  alleged  in  the 
complaint;  that  the  complaint  alleges  an  ex- 
press contract,  and  at  most  the  evidence 
shows  only  an  implied  contract;  (3)  that  the 
contract  was  void,  being  for  the  sale  and  de- 
livery of  property  of  a  greater  value  than 
$50,  under  the  statute  of  frauds;  and  (4)  that 
no  evidence  was  offered  to  show  that  plain- 
tiff had  in  any  manner  compiled  with  chap- 
ter 69,  p.  68,  or  chapter  70,  p.  71,  Gen.  Laws 
1899,  prescribing  conditions  on  which  for- 
eign corporations  may  do  buaineas  in  this 
state. 

Our  examination  of  the  pleadings  and  evi- 
dence contained  In  the  record  leads  to  the 
conclusion  that  the  evidence  is  amply  auffi- 
cient  to  sustain  the  findings  of  the  trial 
court  to  the  effect  that  an  express  contract 
was  made  and  entered  into  by  the  parties  for 
the  sale  and  delivery  of  the  coal  in  question. 
The  answer  admits  that  defendants  ordered 
the  coal,  and  that,  in  pursuance  of  the  order, 
plaintiff  delivered  It  to  them.  There  was 
therefore  no  failure  of  proof  on  this  subject, 
nor  a  variance  between  the  allegationa  of  the 
complaint  and  the  evidence. 

There  is  no  merit  In  the  contention  tiiat 
the  contract  was  void  under  the  atatnte  of 
frauds.  While  the  value  of  the  coal  con- 
tracted tor  exceeded  the  fom  of  ^SO,  tiun- 
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T^aa  a  part  perfonnance  of  the  contract  on 
plaintiff's  part  by  the  actual  delivery  of  the 
coal,  'which  took  It  out  from  the  operation  of 
the  statute. 

Plaintiff  is  a  foreign  corporation,  created 
and  existing  under  the  laws  of  the  state  of 
Pennsj-lvnnla,  and  there  was  in  fact  no  eyi- 
dence  that  It  had  complied  with  the  statutes 
aboTe  referred  to;  and  for  this  reason  de- 
fendants urge  that  no  recovery  can  be  had 
by  it  We  do  not  concur  in  this  contention. 
Plaintiff  alleged  in  its  complaint  that  it  was 
a  foreign  corporation  lawfully  doing  business 
in  the  state  of  Minnesota,  but  defendants  did 
not  answer,  or  at  any  time  during  the  trial 
make  the  point,  that  it  had  failed  to  show  a 
compliance  with  the  statutes  prescribing  con- 
ditions upon  which  it  might  do  business  in 
this  state.  The  presumption  is  that  plaintiff 
bad  compiled  with  the  law.  We  so  held  in 
the  case  of  Rock  Island  Plow  Co.  t.  Peter- 
son, 101  N.  W.  616,  a  decision  recently  filed. 
It  was  clearly  incumbent  upon  defendants 
affirmatively  to  allege  In  their  answer  a  fail- 
ure on  the  part  of  plaintiff  to  comply  with 
the  statutes  on  this  subject,  and,  having 
failed  to  do  so,  the  defense  is  not  available 
to  them.  The  objection  goes  to  the  right  of 
plaintiff  to  maintain  the  action,  and,  want  of 
capacity  not  appearing  on  the  face  of  the 
complaint,  it  could  only  be  raised  by  an- 
swer. 15  Ency.  PI.  &  Pr.  471;  State  t. 
Torlnus,  22  Minn.  272. 

We  have  considered  all  the  other  assign- 
ments of  error  discussed  In  appellants'  brief, 
and  find  no  reason  for  reversing  the  judg- 
ment appealed  from,  and  It  la  affirmed. 


FITZ  et  al.  t.  KENTUCKY  k  NORTHERN 
DISTILLING  &  CATTLE  FEED- 
ING CO. 
(Supreme  Coart  of  Minnesota.     Dec.  23,  1004.) 

BALK— ACTION    FOB    PRICK— EVIDKNCB. 

1.  The  evidence  in  this  case  sustains  the  ver- 
dict, and  the  trial  court  did  not  err  in  Its 
charge  to  the  Jury. 

(Syllabns  by  the  Court) 

Appeal  from  District  Coart,  Hennepin 
€k>unty;   A.  M.  Harrison,  Judge. 

Action  by  Henry  W.  Pitz  and  Edward  H. 
Feltus  against  the  Kentucky  &  Northern 
Distilling  &  Cattle  Feeding  Company.  Ver- 
dict for  plaintiffs.  From  an  order  denying 
Judgment  notwithstanding  the  verdict  or  a 
new  trial,  defendant  appeals.    Affirmed. 

M.  C.  Brady,  for  appellant.  John  F.  By- 
ers,  for  respondents. 

PBR  CURIAM.  This  action  was  brought 
In  the  district  court  of  the  county  of  Hen- 
nepin to  recover  $75.12  from  the  defendant 
for  goods  alleged  to  have  been  sold  by  the 
plaintiffs  to  the  defendant  The  answer  al- 
leged that  the  defendant  purchased  the  goods 
In  question  of  a  third  party,  and  paid  bim 
therefor,  without  any  knowledge  that  the 


goods  were  the  property  of  the  jdalntlffs. 
The  cause  was  submitted  to  a  jury,  and  a 
verdict  returned  tor  the  plaintiffs  for  the 
amount  claimed.  The  defendant  appealed 
from  an  order  denying  Its  motion  for  judg- 
ment notwithstanding  the  verdict  or  for  a 
new  trial.  All  of  the  assignments  of  errors 
discussed  in  appellant's  brief  relate  to  ques- 
tions whether  the  verdict  is  justified  by  the 
evidence,  and  whether  the  court  erred  in  its 
charge  to  the  jury.  The  assignments  of  er- 
ror not  urged  In  the  brief  are  waived.  Min- 
neapolis Ry.  Co.  V.  Insurance  Co.,  62  Minn. 
315,  64  N.  W.  902.  If  there  was  evidence  in 
the  case  fairly  tending  to  establish  the  plain- 
tiffs' alleged  cause  of  action,  there  was  no 
reversible  error  in  the  charge  of  the  court 
to  the  Jury.  The  real  question,  then,  is 
whether  the  verdict  Is  sustained  by  the  evi- 
dence. The  appellant  insists  that  It  Is  not 
We  have  examined  the  record,  and  find 
that  the  evidence  Is  sufficient  to  sustain  the 
verdict. 
Order  affirmed. 


In  re  KELLY'S  ESTATB.- 

KELLY  V.  SLACK  et  al. 

(Supreme  Court  of  Minnesota.    Dea  16,  1904.) 

DESCENT  AND  DISTBIBUTIOIV — BIOHTS  OF  HUS- 
BAND— ELECTION  —  JUBISDICTION  OF  FEO- 
BATB  COUBT— SATE  OF  BKAI.TT— PATHENT  OF 
UOACIES. 

1.  An  unmarried  woman  executed  a  will  by 
which  she  devised  legacies  to  her  relatives,  and 
a  certain  legacy  to  appellant,  who  thereafter  be- 
came her  husband.  Having  died  without  issue, 
and  there  being  no  lawful  issue  of  any  deceased 
child,  appellant,  upon  renouncing  the  will  and 
electing  to  take  under  the  statute,  was  entitled 
to  an  egfual,  undivided  one-third  of  all  lands 
other  than  the  homestead  of  which  she  died 
seised. 

2.  It  appearing  that  the  undivided  one-third 
interest  of  the  surviving  husband  and  the  other 
undivided  two-thirds  Interest  of  the  real  es- 
tate could  not  be  equitably  divided,  the  probate 
court  had  jurisdiction,  incidental  to  the  ad- 
ministration and  distribution  of  the  estate,  to 
cause  the  entire  estate  to  be  sold  to  pay  specific 
legacies,  if  for  the  best  interests  of  the  es- 
tate and  ail  parties  concerned. 

3.  The  evidence  was  sufficient  to  Justify  the 
court  in  Ending  that  the  estate  in  question  could 
not  be  equitably  divided,  and  that  it  was  not 
for  the  advantage  of  all  parties  concerned  to 
sell  the  undivided  two-thirda  interest  to  pay  the 
legacies. 

Start,  C.  J.,  dissenting  in  part 
(Syllabus  by  the  Court) 

Appeal  from  District  CV>urt,  Hennepin 
County;  WlUard  R.  Cray,  Judge. 

In  the  matter  of  the  estate  of  Christine 
Kelly,  deceased.  From  an  order  of  the  pro- 
bate court  granting  a  sale  of  the  real  estate 
on  the  application  of  Clay  H.  Slack,  admin- 
istrator, and  others,  John  Kelly  appealed; 
and  from  an  order  of  the  district  court,  af- 
firming such  order,  he  again  appeals.  Af- 
firmed. 

B.  W.  Smith,  for  appellant  Clay  H.  Slack, 
Smith  &  Smith,  and  Harold  Harils,  for  re- 
spondents. 
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I.ESW1A,  J.  In  1890  Christine  Brickson, 
unmarried,  executed  her  last  will  and  testa- 
ment, by  whidi  she  devised  to  her  mother, 
brother,  sister,  and  two  nieces  each  the  sum 
of  $500,  and  to  John  Kelly,  of  Minneapolis, 
$3,000;  naming  another  niece  her  residuary 
legatee.  She  married  John  Kelly  In  1890, 
and  died  in  Hennepin  county  In  1900.  The 
will  having  been  admitted  to  probate,  her 
husband,  John  Kelly,  duly  renounced  the 
legacy  under  the  will,  and  elected  to  take 
under  the  statute,  as  the  surviving  husband. 
Only  one  claim  against  the  estate  was  filed, 
and  that  in'the  sum  of  $93.38,  whereupon  the 
administrator  petitioned  the  probate  court 
for  a  license  to  sell  all  of  the  real  estate 
of  which  the  deceased  had  died  seised,  for 
the  purpose  of  paying  the  debt  proved,  the 
legacies  mentioned,  and  the  expenses  of  ad- 
ministration. To  the  granting  of  this  pe- 
tition, Mr.  Kelly  objected.  The  probate 
court  having  directed  a  sale  of  the  entire 
estate  for  not  less  than  its  appraised  value, 
appellant  appealed  to  the  district  court,  and 
Judgment  was  entered  therein  affirming  the 
order  of  the  probate  court  The  grounds 
upon  Which  the  order  appealed  from  Is  at- 
tacked are  (1)  that,  under  the  statute,  appel- 
lant having  renounced  the  will,  and  the  de- 
ceased having  left  no  children,  nor  the  issue 
of  any  deceased  children,  the  whole  estate 
descended  to  blm,  as  the  surviving  husband, 
to  the  same  extent  ••  if  the  wife  had  died 
intestate;  (2)  that  if  appellant's  interest  as 
the  surviving  husband  upon  renouncing  the 
will  was  an  undivided  one-third  of  the  es- 
tate, then  the  title  to  that  part  became  vested 
In  him  upon  the  decease  of  his  wife,  subject 
only  to  the  payment  of  debts  and  the  ex- 
penses of  administering  the  estate,  and  In 
no  event  could  his  Interest  be  sold  to  pay  the 
legacies,  and  in  any  event  an  equitable  par- 
tition was  possible  without  a  sale,  and  the 
sale  ordered  was  unauthoriEed  and  void. 

1.  An  answer  to  the  first  proposition  re- 
quires the  construction  of  sections  62,  63, 
and  64  of  the  probate  code  (sections  4460, 
4470,  4471,  Gen.  St  1894).  Under  the  first 
part  of  section  4471,  the  surviving  husband 
Is  entitled  to  an  undivided  ooe-tbird  of  other 
lands  than  the  homestead  of  which  the  de- 
ceased was  possessed  at  any  time  during 
coverture,  free  from  any  testamentary  or 
other  disposition  thereof  to  which  he  had 
not  assented  In  writing,  etc;  and,  under 
subdivision  2,  if  there  be  no  children  and 
no  lawful  issue  of  any  deceased  child,  such 
surviving  husband  then  takes  the  whole  es- 
tate. If  in  this  case  there  had  been  no  wUI, 
appellant  would  have  received  the  entire  es- 
tate, there  being  no  children;  but  there  was 
a  will  which  devised  the  entire  estate,  and 
accordingly  appellant  was  put  upon  his  elec- 
tion as  to  whether  he  would  take  under  the 
will,  as  a  legatee,  or  take  the  undivided  one- 
tblrd.  These  provisions  are  plain  and  ex- 
plicit There  Is  no  foundation  for  the  argu- 
ment that  In  renouncing  the  will,  appellant 


became  possessed  of  the  entire  estate.  Be 
Is  expressly  limited  to  the  provision  made 
In  the  statute,  and  his  Interest  is  that  of 
an  undivided  one-third,  subject  in  its  ptoffor- 
tion  to  the  debts  of  the  estate  and  the  bur- 
den of  administration. 

2.  Section  4527  provides  that  when  there 
is  not  sufficient  personal  estate  to  pay  all 
the  debts  and  legacies,  the  probate  court 
may  order  the  sale  of  the  real  estate,  or  so 
much  tbereof  as  may  be  necessary  to  pay 
the  same.     The  probate  and  district  courts 
construed  the  statute  to  confer  authority  to 
order  a  sale  of  the  entire  estate  upon  the 
ground   that   an   equitable   division   of   the 
same  could  not  be  made.    Sections  4575-45S0, 
Gen.  St  1894,  were  amplified  and  amended 
by  chapter  89,  pp.  81-93,  Laws  1901.     Sec- 
i  tion  4578,  before  the  amendment  authorized 
the  court  to  license  a  sale  of  the  whole  es- 
tate, or  such  part  thereof  as  might  be  deem- 
ed necessary  and  most  for  the  interests  of 
all   concerned.      The   following   clause   was 
added  by  the  amendment:    "Or  if  it  appears 
to  the  court  without  regard  to  the  necessity 
for  such  sale,  that  it  would  be  for  the  best 
Interests  of  the  estate  of  the  decedent  and 
of  all   persons  Interested  tbereiu,   that  the 
real  estate  described  In  the  petition,  or  any 
part  thereof    •    •    •    be  sold,  the  probate 
court  may  license  the  sale  of  the  same." 
Siectlon  4380,  whldi  authorlxee  an  order  of 
sale    after   a    hearing,    was    extended    and 
amended  in  a   similar  manner.     The   real 
estate  Involved  consisted  of  three  separate 
parcels,  viz.,  a  lot  and  brick  building  of  the 
scheduled  value  of  $4,500,  mortgaged  (or  $1,- 
500;  28  feet  of  lot  1  and  north  10  feet  of  lot 
2,  block  4,  Willis'  Addition,  with  a  two-story 
dwelling  house,   scheduled  at  $3,000,    mort- 
gaged for  $800;  the  west  44  feet  of  the  east 
110  feet  of  lot  1,  block  1,  Westfall's  Addi- 
tion, value  $350,  vacant  and  no  Incumbrances. 
According  to  the  evidence,  the  entire  rentals 
amounted  to  $670  per  annum,  and  interest 
and  taxes  to  about  $340  per  annum.      The 
only  evidence  introduced  upon  the  question 
of  the  advisability  of  selling  the  property  as 
a  whole  was  on  behalf  of  respondents,   and 
one  expert  witness  testified  that  the   prop- 
erty could  not  be  divided  to  the  Interest  <^ 
the  parties,  and  an  undivided  interest  tn  real 
estate  in  Minneapolis  would  not  command  a 
ready  market  and  would  result  in  a  sacrifice 
of  the  property;    that   it  would   not   bring 
as  much  sold  undivided  as  if  sold  as  a  wbole; 
and  that  it  would  be  for  appellant's  Interest 
to  sell  the  entire  property.    It  is  aK>arent 
that  It  was  unnecessary  to  sell  the    entire 
estate  in  order  to  raise  sufficient  money  to 
meet  the  Indebtedness  and  expenses  of  ad- 
ministration.   The  unincumbered  and  vacant 
lot  would  doubtless  have  been  sofflctent  for 
that   purpose,    and    the   Judgment    appealed 
from  cannot  stand  unless  It  Is  sustained  upon 
the  right  to  sell  the  whole  estate  beeanae  it 
could  not  be  equitably  divided  between  the 
holders  of  the  undivided  interests.    SectioB 
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4C53  et  seq.  provides  for  the  partition  of  real 
and  personal  property  among  tbe  heirs,  dev- 
isces,  or  legatees,  but  no  provision  Is  mada 
for  a  sale  thereof  In  cage  an  equitable  di- 
vision cannot  be  had.     No  doubt,  authority 
might  have  been  conferred  by  the  Legisla- 
ture upon  the  probate  court  to  cause  a  sale 
where  an  equitable  division  was  not  attain- 
able.   Such  powers  are  certainly  Incidental 
to  the   administration  of  estates,    and  the 
statute  above  referred  to,  as  amended  by  the 
act  of    1901,    may   be   sustained   upon    the 
theory  that  a  sale  Is  a  proper. remedy.  In- 
cidental   to    administration    In   those   cases 
where  equitable  division  cannot  be  bad,  and 
a  sale  is  necessary  to  provide  funds  wltli 
-n-hlcb  to  pay  specific  legacies.    The  use  of 
the  term,  "for  the  best  Interests  of  the  ea- 
tate  and  of  all  persons  Interested  therein," 
docs  not  necessarily  imply  that  It  must  be 
for  the  best  Interests  of  each  and  every  party 
to  the  same  degree.     Our  view  of  this  stat- 
ute Is  that  it  has  reference  to  all  interested 
parties,  taken  as  a  whole,  and  that,  consider- 
ing the  Interests  of  all,  the  court  shall  make 
that  order  with  reference  to  the  disposition 
of  the  estate  which  will  accomplish  the  least 
injury  and  best  serve  the  Interests  of  alL 
To  this  extent  each  person  who  becomes  a 
beneficiary  under  a  will  or  under  the  law  is 
subject  to   such   necessary   changes   in    the 
character  of  his  interest  as  are  required  by 
the  administration  of  the  estate.     The  ap- 
pellant In  fact  suffers  no  hardship.     If  the 
statute  were  not  applicable  to  enforce  a  sale 
of   his  one-jthlrd  interest,   the  purchaser  of 
the  other  two-thirds  Interest  at  a  sale  to  pro- 
vide for  the  legacies  could  enforce  a  sale  in 
partition  proceedings  In  the  district  court 
under  section  5770,   Gen.   St  1804,   et  seq., 
and  the  purpose  of  the  probate  statute  as 
amended  seems  to  have  been  to  confer  the 
same  powers  upon  that  court     True,  these 
are  extensive  powers  to  be  conferred  upon  a 
probate  court,  and  may  be  subject  to  abuse; 
but  the  interests  of  legatees  under  the  will 
are  Just  as  much  entitled  to  protection  by  a 
fair  and  equitable  distribution  of  the  estate 
ns  to  the  interest  acquired  by  an  heir,  and 
the   usual   means  provided  for  a  review  of 
such    proceedings    afford   a    sufficient    safe- 
£;uard  against  an  abuse  of  the  powers  con- 
ferred by  the  statute.    The  evidence  Is  sul- 
flcient  to  sustain  the  order  of  sale,  consider^ 
Ing  the  nature  of  the  property,  the  incum- 
brances, and  dlfficnmes  attending  partition. 
Judgment  affirmed. 

START,  a  J.  I  concur  In  the  conclusion 
of  a  majority  of  the  court  that  the  appellant, 
upon  renouncing  the  will  and  electing  to  take 
under  the  statute,  became  the  owner  of  an 
undivided  one-third,  and  no  more,  of  all 
la-nds,  other  than  the  homestead,  of  which 
ttie  deceased  died  seised.  But  I  dissent  from 
tbe  conclusion  that  the  probate  court  bad 
Jurisdiction  to  order  a  sale  of  the  whole  of 
tLie  interest  of  the  appellant  in  such  lands. 


The  appellant  became  the  owner  In  fee  of 
his  undivided  Interest  In  the  lands,  subject 
only,  in  its  Just  proportion  with  the  other 
real  estate,  to  the  payment  of  the  debts  of 
the  deceased  which  are  not  paid  from  tbe 
personal  estate.  His  interest  cannot  be  sold 
to  pay  legacies.  Such  debts  amount  to  only 
193.38,  and  there  are  three  separate  parcels 
of  land,  viz.,  a  brick  block,  and  the  land 
on  which  it  stands,  of  the  value  ef  $4,500, 
mortgaged  for  $1,500;  a  two-story  dwelling 
house,  and  the  lots  on  which  It  is  located, 
of  the  value  of  $3,000,  mortgaged  for  $S00; 
ao  unincumbered  vacant  lot,  of  the  value  of 
$350.  There  is  nothing  in  the  record  to 
Justify  tbe  conclusion  that  the  lot  would  not 
sell  for  enough  to  pay  the  debts  and  the 
expenses  of  administration.  If,  tbea,  the 
lot  were  sold  for  enough  to  pay  the  debts, 
the  administrator  would  have  no  claim  on 
the  appellant's  Interest  in  the  other  two  par- 
cels of  land.  This  case,  then.  In  its  last 
analysis.  Is  governed  by  the  same  rule  as 
would  be  a  case  where  A.  and  B.  are  tenants 
In  common  of  two  separate  parcels  of  land, 
each  owning  an  undivided  one-half,  actual 
partition  of  which  cannot  be  equitably  made. 
B.  dies,  and  It  Is  necessary  to  sell  bto  in- 
terest In  the  land  to  pay  legacies,  and  it  will 
bring  a  better  price  if  A.'b  Interest  is  sold 
with  It  Would  the  probate  court  in  such 
a  case  have  jurisdiction  to  order,  in  legal  ef- 
fect, a  partition  of  the  real  estate  by  a  sale 
of  the  whole  thereof.  Including  A.'s  interest 
therein?  It  would  seem  to  me  not,  for  the 
probate  court  has  and  can  have  no  general 
Jurisdiction  in  regard  to  partition  of  real  es- 
tate. And,  further,  that  the  mere  fact  that 
an  undivided  interest  in  land. which  the  pro- 
bate court  has  jurisdiction  to  order  sold  will 
sell  for  a  better  price  if  the  interest  of  a 
stranger  Is  sold  with  it,  cannot  give  the  court 
Jurisdiction  to  order  the  whole  Interest  sold, 
and  the  proceeds  thereof  divided  pro  rata. 
It  is  not  clear  that  Laws  1901,  p.  91,  c. 
89,  relied  on  by  the  respondents,  purports  to 
authorize  tbe  order  made  In  this  case;  but, 
if  it  does,  I  am  of  the  opinion  that  it  is  un- 
constitutional, in  so  far  as  it  attempts  to  con- 
fer Jurisdiction  on  the  probate  court  to  order 
the  sale  of  the  Interest  of  a  strangor.  Hur- 
ley T.  Hamilton,  87  Minn.  160,  33  N.  W.  912. 


WINSLOW  V.  McHBNRT. 
(Supreme  Court  of  Minnesota.     Dee.  28,  )90i.) 

GIFT— EVinSHC*. 

1.  The  plaintiff's  intestate  made  a  deposit  In 
a  bank,  taking  a  certificate  therefor  to  the  ef- 
fect that  he  had  deposited  $2,100,  payable  to  the 
order  of  himself  or  wife  apon  the  return  of  the 
oertificato  properly  Indorsed.  His  declared  pur- 
pose in  BO  dppositing  the  money  wa«  to  enable 
his  wife,  the  defonflnnt,  to  colic^ct  It  In  case  of 
his  denth.  lie  rot.iined  posspssion  of  the  certifi- 
cate during  his  life,  and  after  his  denth  tbe  de- 
fendant obtained  possession  of,  indorsed,  and 
collected  it  This  action  was  oroaKbt  by  the 
administrator  to  recover  the  money  so  coHectC'd. 
Held,  that  the  findings  and  decision  of  the  trial 
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«ourt  to  the  effect  that  there  was  no  gift,  either 
causa  mortis  or  inter  titos,  of  the  money  to  th« 
defendant,  are  sustained  by  the  evidence. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Steams  Coun- 
ty; D.  B.  Searle,  Judge. 

Action  by  B.  H.  Wlnslow,  administrator 
of  Henry  B.  McHenry,  against  Mary  E.  Mc- 
Henry.  Judgment  directed  for  plaintlfC. 
From  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

Theo.  Bruener,  for  appellant  F.  N.  White, 
Hubert  Hansen,  and  Reynolds  &  Roeser,  for 
respondent 

START,  O.  J.  Action  by  tbe  administra- 
tor of  the  estate  of  Henry  B.  McHenry,  de- 
ceased, to  recover  from  the  defendant  $2,100 
and  interest;  being  the  amount  collected  by 
her  on  a  certificate  of  deposit  for  that 
amount  issued  by  the  Old  Bank  of  St  James, 
Minn.  This  certificate  was  dated  October 
30,  1901,  and,  so  far  as  here  material,  was 
in  these  words:  "Henry  B.  McHenry  has 
deposited  in  this  bank  two  thousand  one 
hundred  dollars  payable  to  the  order  of  him- 
self or  wife  upon  the  return  of  this  certifi- 
cate properly  endorsed."  The  complaint  al- 
leged, in  effect,  that  Henry  B.  McHenry  died 
Intestate  March  11,  1902,  and  at  the  time 
of  his  death  was  the  owner  and  in  posses- 
sion of  this  certificate;  that  thereafter  the 
defendant  obtained  possession  thereof,  and 
collected  it  from  the  bank,  receiving  thereon 
$2,117  as  principal  and  interest;  and  fur- 
ther that  the  plaintiff  was  duly  appointed 
administrator  of  the  estate  of  the  deceased, 
and  demanded  from  the  defendant  the  mon- 
ey so  collected  by  her,  which  she  refused 
to  pay  to  the  plaintiff.  The  answer  denied 
that  the  plaintifTs  intestate  was  the  owner 
of  the  certificate  at  the  time  of  his  death, 
and  alleged  that  the  defendant  was  the  wife 
of  the  intestate,  and  the  person  referred  to 
in  the  certificate  as  his  wife,  and  that  she 
was  the  owner  of  the  certificate,  and  entitled 
to  the  money  represented  by  it  The  case 
was  tried  by  the  court  without  a  Jury,  and 
findings  of  fact  made  to  the  effect  that  the 
defendant  was  never  the  owner  of  the  cet^ 
tificate  of  deposit  but  that  the  plaintifTs 
intestate  was  at  the  time  of  his  death  the 
owner  and  in  possession  of  the  certificate; 
and.  as  a  conclusion  of  law,  Judgment  was 
directed  for  the  plaintiff.  The  defendant  ap- 
pealed from  an  order  denying  her  motion 
for  a  new  trial. 

Practically  the  only  question  presented  by 
the  record  is  whether  the  findings  of  the 
trial  court  are  sustained  by  the  evidence. 
If  the  undisputed  evidence  establishes  a 
gift  causa  mortis  of  the  certificate  to  the 
defendant,  the  findings  are  not  sustained  by 
the  evidence;  otherwise  they  are.  There  is 
Uctle,  If  any,  conflict  in  the  evidence,  which 
is  ample  to  establish  these  facts:  The  intes- 
tate was  the  owner  of  $2,100,  and  on  Oc- 
tober 30,  1901,  he  went,  with  the  defendant 


to  the  bank,  having  the  monej  with  him.  He 
there  introduced  to  the  casliier  of  the  bank 
the  defendant  as  his  wife,  and  stated  that  be 
desired  to  have  the  money  deposited  in  the 
name  of  himself  and  wife,  so  that,  if  he 
should  die,  she  could  collect  it  He  then  de- 
posited the  money,  and  the  certificate  of  de- 
posit In  question  was  made  and  delivered  to 
turn  by  the  casliier.  The  Intestate's  health 
was  then  impaired,  and  so  continued  to  be 
until  March  lltb  following,  when  be  died. 
Upon  receiving  the  certificate  from  the  cash- 
ier, the  Intestate  put  it  in  his  pocket,  and 
when  he  reached  home  he  put  it  in  his  trunk, 
to  which  there  were  two  keys,  one  of  which 
the  defendant  liad.  It  remained  until  after 
his  death  in  his  trunk,  when  the  defendant 
took  it  therefrom,  indorsed  it  and  received 
the  amount  thereof  from  the  bank. 

These  facts  do  not  as  a  matter  of  law,  es- 
tablish a  gift  causa  mortis  or  inter  vivos  of 
the  money  represented  by  the  certificate  to 
the  defendant  On  the  contrary,  they  fully 
sustain  the  findings  of  the  trial  court  To 
constitute  a.  gift  causa  mortis,  three  things 
are  essential:  It  must  be  made  in  expecta- 
tion of  the  donor's  death,  be  must  die  of  the 
disorder  or  peril  existing  or  impending  at  the 
time  the  gift  is  made,  and  there  must  be  a 
delivery  of  the  thing  given.  Allen  v.  Allen, 
75  Mlna  116,  77  N.  W.  567,  74  Am.  St  Rep. 
442;  Davis  v.  Kuck  (Mhm.)  101  N.  W.  165. 
Now,  waiving  all  other  questions,  it  is  clear 
from  the  evidence  that  there  was  no  delivery 
of  the  certificate  or  the  money  It  represented 
to  the  defendant  The  money  was  not  de- 
posited in  her  name  or  for  her.  Unless  the 
certificate  was  delivered  to  her,  so  that  she 
could  indorse  and  present  It  for  payment,  she 
could  not  control  or  secure  the  money.  But 
the  evidence  is  practically  conclusive  that  the 
intestate  kept  possession  and  control  of  the 
certificate  as  long  as  he  lived,  and  that  be 
never  actually  or  constructively  delivered  it 
to  the  defendant  at  any  time;  hence  at  no 
time  before  bis  death  was  dominion  or  con- 
trol over  the  deposit  or  the  certificate  given 
to  or  vested  in  the  defendant 

For  the  same  reason,  if  for  no  other,  there 
was  no  gift  inter  vivos  of  the  money  or  cer- 
tificate to  the  defendant  The  case  of  Mar^ 
phy  ▼.  Bordwell,  83  Minn.  Ti4,  85  N.  W.  915. 
52  L.  R.  A.  849,  85  Am.  St  R^.  454,  cited 
and  relied  upon  by  counsel,  is  not  here  In 
potut  In  that  cose  the  trial  court  found,  in 
effect,  as  a  fact,  that  the  donor's  Intention  to 
make  a  gift  of  money  in  a  bank  on  deposit 
in  her  name  was  effectuated  by  an  act  where- 
by dominion  over  the  money  and  the  abso- 
lute right  to  It  were  conferred  upon  the  do- 
nee, or,  in  other  words,  that  there  was  a  de- 
livery of  the  thing  given;  and  this  court  held 
the  finding  sustained  by  the  evidence.  But  In 
this  case  the  trial  court  did  not  find  any  de- 
livery of  the  thing  alleged  to  have  been  given. 
Nor  did  the  evidence,  as  a  matter  of  law,  re- 
quire such  a  finding. 

Order  affirmed. 
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D.  M.  OSBORNE  *  00.  t.  WATERLOO. 

(Supreme  Court  of  Michigan.     Dea  22,  1904.) 

APPEAL  —  BKVICW — BUFFICIENOT  OT  BVIDENOI 

—QUESTION  FOB  JUBY— KBBOB  IN  VAVOB 

OF    APPELIANT. 

1.  Where  the  testimony  fairly  presents  a 
question  for  the  jury,  their  verdict  |s  conduslva 
on  appeal. 

2.  In  so  far  as  a  judgiiient  is  in  favor  of  a 
party  appealing  therefrom,  he  cannot  complain 
thereof. 

Error  to  Circuit  Court,  St  Glair  County; 
Harvey  Tappan,  Judge. 

Action  by  D.  M.  Osborne  &  Co.  against 
Charles  B.  Waterloo.  There  was  a  Judg- 
ment in  favor  of  defendant,  and  plaintiff 
brings  error.    Affirmed. 

James  A.  Muir,  for  appellant  Pblliipa 
Sc  Jenks,  for  appellee. 

MONTGOMERY,  J.  The  defendant  was 
from  January  1,  1900,  to  January  1,  1901, 
the  plainticra  transfer  agent  at  Port  Huron. 
His  duties  consisted  of  receiving  and  stor- 
ing plaintUf's  goods  and  transshipping  as 
directed.  He  also  made  some  purchases  of 
plaintiff,  and  sold  some  goods  on  commis- 
sion. On  January  1,  1901,  defendant  owed 
plaintiff  a  balance  of  $167.16.  A  cash  pay- 
ment of  $64.02  has  been  made  since,  and  to 
recover  the  balance  of  $113.13  this  action 
was  brought.  On  the  trial  defendant  claim- 
ed to  recover  rent  for  the  boildlngs  In  which 
the  goods  of  plalntlS  were  stored  at  the  rate 
of  $2  per  day  for  the  period  from  January 
1st,  when  bis  contract  expired,  until  the  date 
of  removal.  The  pialntUT  concedes  that  de- 
fendant was  entitled  to  recover  a  reasona- 
ble rental,  but  insists  that  there  was  no 
binding  contract  to  pay  at  the  rate  of  $2 
per  day,  which  is  claimed  to  be  excessive. 
The  defendant  relies  upon  the  case  of  Thomp- 
son V.  Sanborn,  62  Mich.  141,  17  N.  W.  780, 
holding  that  when  one  notified  of  the  terms 
apon  which  premises  may  be  occupied  pro- 
ceeds to  occupy  them  a  contract  to  meet  the 
terms  or  pay  the  rent  demanded  is  implied. 
The  case  was  submitted  to  the  Jury  on  this 
theory.  The  plalntifTs  counsel  Insists  that 
there  was  In  this  case  no  basis  for  the  ap- 
plication of  this  doctrine,  for  the  reason  that 
notice  of  the  defendant's  demand  was  not 
brought  home  to  the  plaintltt.  This  question 
Is  determined  by  the  authority  or  want  of 
authority  of  plaintiff's  agent,  Julius  Philip. 
Admittedly  notice  was  given  to  'him  of  the 
defendant's  purpose.  It  Is  said,  however, 
that  while  be  was  an  agent  of  the  company 
In  the  territory  in  question,  having  charge 
of  sales'  agents,  bis  duties  did  not  Include  a 
supervision  of  the  business  of  transfer 
agents,  or  authorize  him  to  make  contracts 
with  them  for  storage.  We  have  examined 
tbe  testimony  of  this  witness  with  great 
care,  and,  without  attempting  to  set  out  the 
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same  in  detail,  we  feel  bound  to  say  that, 
taken  as  a  whole,  considering  his  own  ver- 
sion as  to  bis  duties  in  looking  after  the 
Interests  of  plaintiff  In  his  territory,  and 
communicating  with  the  company  facts  af- 
fecting their  interests  coming  to  his  knowl- 
edge, and  his  dealings  with  defendant  in 
this  particular  matter,  together  with  bis 
conflicting  statements  as  to  when  this  par- 
ticular fact  of  defendant's  price  for  rental 
was  communicated  to  tbe  company,  there 
was  enough,  at  least,  to  carry  the  question 
to  tbe  Jury,  and  that,  so  far  from  the  court 
being  in  error  In  permitting  the  questions 
put  to  the  witness  to  be  answered,  a  search- 
ing cross-examination  was  fully  Justified. 

It  is  further  insisted  that  the  defendant's 
successor  as  transfer  agent  one  Dawson, 
became  responsible  for  the  rent  after  Jan- 
uary 11th,  and  that  In  no  event  should  the 
defendant  be  allowed  to  offset  more  than 
$22  on  this  account.  But  we  find  that  upon 
this  point  also  the  testimony  was  conflict- 
ing, and  the  question  was  fairly  submitted 
to  the  Jury. 

After  the  verdict  which  was  for  defend- 
ant of  no  cause  of  action,  the  circuit  Judge 
discovered  that  he  bad  committed  error  In 
an  allowance  of  one  small  Item  $11.63,  and 
entered  Judgment  for  plaintiff , for 'that  sum, 
but  with  costs  to  defendant.  Plaintiff  con- 
tends that  the  Judgment  should  have  follow- 
ed the  verdict.  It  is  conceded  that,  as  the 
case  originated  in  Justice's  court  the  costs 
were  in  the  discretion  of  tbe  trial  Judge, 
and  certainly  plaintiff  Is  not  In  position  to 
complain  of  a  judgment  In  Its  favor. 

Judgment  affirmed.  The  other  Justices 
concurred. 


EMERY  et  al..  County  Drain  Com'rs,  v. 

IONIA  CIRCUIT  JUDGE. 

(Supreme  Court  of  Michigan.     Dec.  22,  1904.) 

MANDAMUS— JDDICIAL  ACTION— ^BAHTIIia  FSE- 
LIMITfABT    INJUNCTION. 

1.  Where  plaintiff  alleged  that  he  was  the 
owner  in  fee  of  certalti  land,  and  that  the  drain 
commissioners  were  about  to  bring  thereon  a 
large  (quantity  of  water,  and  obtained  a  prelim- 
inary injunctioD,  but  on  motion  to  dissolve  it 
was  fairly  established  that  complainant  was  in 
possession  not  as  an  owner  in  tee,  but  under  a 
land  contract  from  tbe  owner  in  fee,  mandamus 
would  not  issue  to  compel  tbe  circuit  judge 
to  dissolve  the  temporary  injunction. 

Application  for  mandamus  by  Fred  Emety 
and  others  against  the  Ionia  circuit  Judge. 
Writ  denied. 

Nlchol  &  Locke,  for  relators.  R.  A.  &  W. 
E.  Hawley,  for  respondent. 

MOORE,  C.  J.  RosweU  0.  Cbickerlng  fil- 
ed a  bill  in  chancery,  alleging.  In  substance, 
stated  briefly,  that  he  was  the  owner  In  fee 
of  certain  real  estate;  that  Marvin  E.  Ken- 
yon,  as  drain  commissioner,  and  Fred  Emery, 
as  contractor,  by  means  of  a  drain  were  about 
to  bring  to  his  premises  a  large  quantity  of 
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water  without  making  any  adequate  facilities 
for  carrying  It  away,  thereby  flooding  arable 
land,  and  that  he  would  suffer  irreparable 
wrong  if  they  were  permitted  to  do  so, 
and  praying  for  an  injunction.  A  preliminary 
Injunction  was  granted  by  Judge  Oavla. 
Defendants  answered  tbe  bill,  denying  its  al- 
legations,  and  moved  to  dissolTe  the  injunc- 
tion (we  quote  from  tbe  motion)  "for  the 
reason  that  the  court  in  allowIi\g  said  re- 
straining order  or  injunction  was  misled  by 
the  bill  of  complaint  In  said  cause,  and  In- 
duced to  grant  tbe  same  contrary  to  law,  said 
bill  setting  forth  upon  its  face  that  tbe  above- 
named  complainant  was  the  owner  In  fee  sim- 
ple iof  the  lands  described  In  the  bill  of  com- 
plaint, whereas  in  truth  and  in  fact  said 
complainant  was  not  the  owner  in  fee  of  tbe 
said  land."  This  was  the  only  reason  assign- 
ed. Affidavits  and  counter  afBdavits  were 
filed,  from  which  it  was  fairly  established 
that  complainant  was  In  possession,  not  as 
the  owner  In  fee,  but  under  a  land  contract 
he  bad  from  the  owner  In  fee.  Judge  Davis 
was  of  the  opinion  that  complainant  had  In- 
terests In  the  land  which  entitled  him  to  the 
protection  of  a  court  in  chancery,  if  upon  the 
final  hearing  he  should  establish  the  allega- 
tions of  his  bill  of  complaint,  and  overruled 
the  motion  to  dissolve  the  Injunction.  Man- 
damus Is  no^  sought  to  compel  him  to  dis- 
solve the  injunction.  We  have  examined 
with  care  all  of  tbe  files  and  tbe  briefs  of 
counsel,  and  think  a  showing  is  not  made 
which  would  Justify  us  In  overruling  the  ac- 
tion of  the  circuit  Judge. 

Tbe  application,  for  the   writ  is  denied. 
The  other  Justices  concurred. 


GARDNER  v.  COUCH. 
(Supreme  Court  of  Michigan.     Dec.  22,  1904.) 

FAUK   IMPBISONMENI^-JUBTICE   OF   THE  PEACE 

— JUDICIAI,    BBROB— LIABILrrT. 

• 

1.  A  justice  of  the  peace  is  not  liable  in  an 
action  for  false  imprisonment  merely  because 
he  reached  an  erroneous  decision,  where  he  was 
acting  Judicially  in  having  the  plaintiff  con- 
fined In  Jail. 

On  motion  for  rehearing.    Denied. 
For  former  opinion,  see  100  N.  W.  678. 

PER  CURIAM.  This  is  an  action  of  false 
imprisonment.  It  appears  from  the  testi- 
mony that  plalntlft  was  arrested  December 
1,  1902;  remained  in  custody  until  Decem- 
ber 8th,  was  then  tried,  convicted,  and  sen- 
tenced to  Imprisonment  for  60  days.  In  dis- 
poeiog  of  this  case  we  held  that  It  must  be 
presumed,  under  the  charge  Of  the  com-t, 
that  the  Jury  found  that  the  plalntlft  plead- 
ed guilty,  and  therefore  that  he  could  not 
recover  in  this  case.  By  this  application 
for  a  rehearing  appellant  represents  that 
this  disposition  of  the  case  did  not  deter- 

f  1.  Se«  False  Imprjsonmwit,  vol.  23,  Cent.  Die.  U 

17,  28,  32. 


mine  his  contention  that  his  imprisonment 
for  the  eight  days  before  trial  was  illegal. 
We  think  he  Is  right,  and  that,  for  the  pur- 
pose of  determining  the  validity  of  that 
claim,  we  must  consider  another  question, 
viz.,  was  defendant  liable  In  an  action  for 
false  Imprisonment  because  he  issued  the 
warrant  for  plaintiff's  arrest?  ^he  com- 
plaint and  warrant  contained  no  detailed 
statement  of  the  facts  which  constituted 
plalntlfTs  alleged  oftense.  It  merely  char- 
ged in  general  language  that  plaintiff  was  a 
vagrant,  In  violation  of  a  specified  ordinance. 
We  would  be  bound  to  hold  that  a  convic- 
tion under  such  a  complaint  and  warrant 
would  not  Justify  a  detention  if  plaintiff 
sought  relief  by  habeas  corpus  proceedings. 
See  In  the  Matter  of  Sarah  Way,  41  Mich. 
290,  1  N.  W.  1021.  But  does  it  follow  that 
defendant,  who  was  a  Justice  of  the  peace, 
acting  Judicially,  is  responsible  as  a  tres- 
passer because  be  reached  &n  erroneous  du- 
olslon?  Plaintiff  contends  that  it  does,  and 
he  relies  upon  our  decisions  (see  Glark  r. 
Holmes,  1  Doug.  390;  Shadbelt  v,  Bronson, 
1  Mich.  85;  La  Roe  v.  Boeser,  8  Mich.  537; 
Sheldon  v.  HUl,  33  Mich.  171;  Stensrud  v. 
Delamater,  56  Mich.  144,  22  N.  W.  272) 
which  hold  a  Justice  to  be  a  trespasser  when 
he  acts  without  or  In  excess  of  Jurisdiction. 
We  do  not  think  these  decisions  applicable. 
In  the  case  at  bar  defendant  had  Jurisdic- 
tion of  the  subject-matter,  and  it  was  bis 
duty  to  Judicially  determine  whether  or  not 
a  warrant  should  issue.  Had  he  determined 
that  It  should  not  issue,  surely  that  de- 
termination would  have  been  a  Judicial  act, 
which  might  have  been  corrected  if  erron*- 
OUB.  His  determination  was  none  the  leas 
Jodicial  because  he  erroneously  decided  that 
the  warrant  should  issue.  To  hold  him 
civilly  responsible  for  such  an  erroneous  de- 
cision would  not  only  be  unjust,-  but  injuri- 
ous to  public  Interests.  In  deciding  wheth- 
er or  not  a  warrant  should  Issue,  the  magis- 
trate should  be  free  to  act  according  to  his 
judgment.  If  the  law  made  a  magistrate 
dvlUy  responsible  if  he  erroneously  issues 
a  warrant.  It  Is  obvious  that  be  would  be 
tempted  to  resolve  all  doubts  against  its 
Issuance,  and  that,  in  consequence,  public 
Interests  would  suffer  because  crimes  which 
should  be,  will  not  be,  investigated  or  pun- 
ished. 

The  distinction  between  the  above  cases 
and  the  case  at  bar  Is  shown  by  a  quotation 
from  the  opinion  of  Justice  Gbristlancy  in 
La  Roe  v.  Boeser,  supra.  "This  was  not  a 
mere  error  of  Judgment  in  tbe  performance 
of  his  Judicial  duties,  such  as  an  erroneous 
opinion  or  Judgment  on  the  trial  of  a  cause 
of  which  he  had  Jurisdiction."  I  think  it 
may  be  said  that  no  principle  of  law  is  bet- 
ter settled  than  that  a  Judicial  officer  Is  not 
civilly  liable  for  an  erroneous  Judicial  deci- 
sion. Says  Justice  Oooley:  "Whenever, 
therefore,  tbe  state  confers  Judicial  powers 
upon  an  Individual,  it  confers  them  with  full 
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immunity  from  private  suits.  In  effect,  tlie 
state  says  to  the  officer  that  these  duties 
are  conflded  to  tiis  Judgment;  that  he  is  to 
exercise  his  Judgment  fully,  freely,  and  with- 
out favor,  and  he  may  exercise  it  without 
fear;  that  the  duties  concern  individuals, 
but  they  concern  more  especially  the  welfare 
of  the  4Btate  and  the  peace  and  happiness  of 
society;  that,  if  he  shall  fall  in  the  faith- 
ful discharge  of  them,  he  sliall  be  called  to 
account  as  a  criminal,  but  tliat,  in  order  that 
Jie  may  not  be  annoyed,  disturbed,  and  im- 
peded in  tlM  performance  of  these  high  func- 
tions, a  dissatlsfled  individual  shall  not  be 
suffered  to  call  In  question  his  official  action 
in  a  snit  for  damajies."  Cooley  on  Torts 
(2d  Ed.)  S  400.  See,  also  Pollock  «n  Torts 
(Am.  Bd.)  p.  138.  This  principle  was  ap- 
plied in  Wheaton  v.  Beecher,  .49  Mich.  348, 
13  N.  W.  769.  There,  after  this  court  had 
determined  (see  Beecher  v.  Aoder^n,  46 
Mich.  543  [8  N.  W.  539])  that  a  warrant  was 
so  defective  that  it  did  not  autliorize  an  ar- 
rest, it  was  held  that  the  parties  w1m>  ob- 
tained that  warrant  were  none  the  less  ex- 
empt from  responsibility  in  an  action  for 
false  imprisonment.  This  proceeds  upon  tbe 
ground  that  the  Judicial  determination  by  a 
magistrate  having  Jurisdiction  of  tbe  sub- 
ject-matter— who  In  tliat  case  was  a  Justice 
of  the  peace-— was  their  protection.  It  would 
be  absurd  to  suppose  ttiat  such  Judicial  de- 
termination protected  them,  but  did  not  pro- 
tect him. 

It  results  from  these  ^lews  that  defend- 
ant is  not  responsible  in  damages  for  plaln- 
titTs  imprisonment  during  the  eight  days 
wblch  occurred  before  his  trial.  Tbe  appli- 
cation for  a  rehearing  must  therefore  be  de- 
nied. 


COMPT-TING  SCALE  CO.  v.  TRIPP. 
(Supreme  Court  of  Michigan.     Dec.  22,  1904.) 

JTTBTIOKS  OF  THB  PEACE— JUDOIfENTS— REVIEW 
— ^BBHEDT  —  APPEAL  —  CEETIORABI— AFFIDA- 
VIT  FOB    WBIT— EVIDENCE— BETURN—CONTRA- 

DierioH. , 

1.  A  Justice's  return  to  a  writ  of  certiorari 
to  review  a  Judgment  recited  that  certain  docu- 
ments not  contained  in  tbe  affidavit  for  the 
writ  were  introduced  l>etore  him ;  that  no  ste- 
nographer was  present  during  the  trial;  and 
that  the  Justice  did  not  write  down  all  of  the 
testimony,  and  was  unable  to  state  all  thert  was 
given ;  that,  after  considering  the  evidence,  he 
rendered  judgment  for  plaintiff,  etc.  Iteld 
that,  though  such  return  did  not  in  words  con- 
tradict an  affidavit  for  tbe  writ  stating  that  it 
contained  subetantiall^  all  the  testimony  taken 
before  the  Justice,  it  did  show  that  material  evi- 
dence was  introduced  before  the  justice  which 
was  not  set  out  in  the  affidavit. 

2l  Appeal,  rather  than  certiorari.  Is  the  more 
appropriate  remedy  to  review  errors  committed 
in  Justice  courts. 

Srror  to  Circuit  Court,  Allegan  County; 
Pbilip  Padgham,  Judge. 

Oertiorari  by  Burrell  Tripp  against  tbe 
Computing  Scale  Company  to  review  a  Jus- 
tice's judgment  in  favor  of  the  latter.    An 


order  was  entered  affirming  the  Justloe's  Judg- 
ment, and  relator  brings  error.    Affii-med. 

Lewis  L.  Thompson,  for  plaintiff.  Pope  & 
Cross,  for  defendant. 

MOORB,  0.  J.  Tbe  plaintiff  sued  the  de- 
fendant in  Justice  court,  to  recover  the  price 
of  some  scales  sold  to  blm.  The  defendant 
claimed  the  sale  was  a  conditional  one,  whlcb 
be  bad  a  right  to  cancel,  and  did  cancel.  The 
case  was  tried  before  the  Justice  of  tt>e 
peace,  who  rendered  a  Judgment  in  favor  of 
the  plaintiff.  The  defendant,  Instead  of  ap- 
pealing the  case,  removed  It  to  the  circuit 
court  by  writ  of  certiorari.  Tbe  circuit  Judge 
was  of  the  opinion  that,  as  the  return  of  the 
Justice  showed  there  was  other  evidence  giv- 
en on  tbe  trial  besides  that  returned  and  set 
forth  by  the  Justice,  there  was  im>  error  In 
rendering  the  said  Judgment,  and  be  affirmed 
it  Tbe  case  is  brought  here  by  writ  of  er- 
ror. 

It  is  tbe  claim  of  the  defendant  that,  as  the  - 
affidavit  for  the  writ  stated  It  contained  sulv 
stantlally  all  tbe  testimony  taken  before  the 
Justice,  and  that  as  the  return  of  the  justice 
did  not  contradict  it,  that  the  affidavit  must 
be  talcen  as  true;  citing  Wilson  v.  Township 
Board,  87  Mich.  240,  49  N.  W.  572.  Tbe  re- 
turn of  the  justice  shows  timt  there  were  of- 
fered In  evidence  before  blm  a  bill  of  lading 
and  a  copy  of  a  letter  of  acceptance  with 
the  order  for  the  scales  attached,  and  certain 
testimony  of  defendant,  which  was  not  con- 
tained in  the  affidavit.  He  also  returned, 
"No  stenographer  was  present  during  the 
trial,  and  not  all  of  tbe  testimony  was  writ- 
ten down  by  me,  the  said  JnsUce  of  the  peace. 
And  I  am  unable  to  state  all  of  the  testimony 
that  was  given.  That,  after  carefully  con- 
sidering the  evidence,  I  rendered  a  judgment 
In  favor  of  plaintiff.  •  •  •  That,  if  the 
conditions  written  on  the  back  of  the  contract 
could  be  construed  to  defeat  the  philn  terms 
of  the  contract,  still  the  contract  was  In 
force,  the  plaintiff  nor  its  agent  not  having 
signed  the  conditions  or  agreement  on  back 
of  contract;  and  I  was  not  satisfied  that  the 
defendant  put  himself  In  a  position  to  coun- 
termand bis  order."  It  is  true  the  return  does 
not,  in  so  many  words,  contradict  the  affi- 
davit, but  It  does  show  that  material  evi- 
dence was  Introduced  before  tbe  Justice, 
which  was  not  set  out  In  the  affidavit,  and  it 
is  also  a  fair  Inference  that  other  evidence 
was  offered,  which'  he  could  not  return  for 
tbe  reason  stated  by  him.  We  are  not  in- 
clined to  extend  the  rule  stated  In  Wilson  v. 
Township  Board,  supra.  It  has  been  repeat- 
edly held  that  appeal  is  tbe  more  appropriate 
remedy  to  review  errors  committed  in  Justice 
court  Lithograph  Co.  v.  Winter,  107  Mich. 
116,  64  N.  W.  10S3,  and  the  many  cases  there- 
in cited.  In  that  case  one  of  the  errors  a* 
signed  was  "that  tbe  docket  of  the  Justice 
shows  that  tbe  plaintiff  did  not  appear  with- 
in one  hour  after  the  hour  of  return  named 
in  the  summons."    In  disputsiiig  of  this  aa- 


Digitized  by  VjOOQIC 


804 


101  NORTHWESTERN  REPORTER. 


CMlcb. 


algnment  Jnstlce  Montgomery,  speaking  for 
tbe  court,  said:  "An  answer  to  the  first 
point  is  that  the  docket  entry  Is  not  returned, 
and  the  fact  averred  In  the  affldayit  for  cer- 
tiorari is  not  made  to  appear."  We  think 
the  circuit  Judge  made  a  right  disposition  of 
the  case. 

Judgment  is  afilrmed.    The  other  Justices 
concurred. 


HELPER  et  al.  v.  MacKINNON  MFG.  CO. 
(Supreme  Court  of  Michigan.     Dec.  22,  1904.) 

BAIXa — C0NTBACT8 — CONSTBTJCTION   —  CONTEIC- 

POBANEOTJS   A.OBEEUe:ntB— PABOL  BTI- 

DERCE— BE8CI8SI0N— WAIVKB. 

1.  Where  defendant  contracted  t*  purchase 
from  plaintiff  all  plaintiff's  scrap  iron  and  store 
plate  for  a  period  of  60  days  thereafter,  at  cer- 
tain prices,  evidence  in  an  action  on  snch  con- 
tract that  the  real  agreement  between  the  par- 
ties was  oral,  and  that  it  was  agreed  that  the 
amount  of  iron  to  be  furnished  would  not  ex- 
ceed the  amount  furnished  the  preceding  60 
days,  was  inadmissible  to  vary  the  terms  of  the 
contract. 

2.  Where  defendant  bad  agreed  to  purchase 
from  plaintiff  all  of  tbe  scrap  material  of  cer- 
tain grades  which  plaintiff  might  receive  for  a 
period  of  60  days,  evidence  of  a  contemporane- 
ous parol  agreement  that  the  amount  of  iron 
to  be  furnished  should  not  exceed  the  amount 
furnished  Uie  preceding  60  days  was  admis- 
sible to  show  the  general  character  of  the  busi- 
ness of  the  parties,  and  to  explain  what  was 
meant  by  "all  the  scrap  material"  plaintiff 
might  receive. 

3.  Defendant,  having  agreed  to  purchase  all 
plaintiffs'  scrap  iron  for  the  ensuing  60  days, 
on  discovering  that  plaintiff  was  purchasing  iron 
from  wholesalers  to  deliver  to  defendant,  on  ac- 
count of  a  decline  in  price,  refused  to  receive 
more  iron ; .  but  later  defendant  notified  plaintiff 
to  begin  delivering  again,  and,  after  plaintiff 
had  delivered  a  further  quantity,  defendant 
again  refused  to  receive  more.  Held,  that  de- 
fendant's notification  to  plaintiff  to  begin  deliv- 
ering again  cobstituted  only  a  waiver  of  its 
right  to  stand  on  its  first  refusal,  and  did  not 
constitute  a  new  contract,  waiving  plaintiffs' 
departure  from  the  old. 

Error  to  Circuit  Court,  Bay  County;  Theo- 
dore F.  Shepard,  Judge. 

Action  by  Harry  Helper  and  another 
against  the  MacKinnon  Manufacturing  Com- 
pany. From  a  judgment  in  favor  of  plain- 
tiffs, defendant  brings  error.    Reversed. 

Simonson,  Gillett  &  Clark,  for  appellant 
Edward  E.  Anneke  and  Fred  W.  De  Foe,  for 
appellees. 

MONTGOMERY,  J.  Plaintiffs  are  dealers 
in  scrap  iron  and  metal.  Defendant  is  in  the 
machine  shop  and  foundry  business  at  Bay 
City.  Suit  was  brought  and  judgment  ren- 
dered on  the  theory  that  defendant  had  re- 
fused to  accept  about  70  tons  of  iron  which 
it  was  I>ound  to  accept  under  the  terms  of 
a  written  contract  between  tbe  parties.  The 
contract  reads  as  follows: 

"Bay  City,  Michigan,  May  6,  1903.  Mac- 
Kinnon Manufacturing  Company,  City — Gen- 
tlemen: We  propose  to  furnish  you  all  of 
the  scrap  material  of  tbe  following  grades 


which  we  may  receive  for  the   period  of 
sixty  days  next  ensuing  from  this  date. 

"Xo.  1  cast  scrap  at  $18.00  per  net  ton. 

"Stove  plate  at  $14.00  per  net  ton. 

"Tours  truly.  Helper  Brothers. 

"Accepted^ 

"MacKinnon  Manufacturing  Co.. 

"H.  D.  MacKinnon,  Pres.  and  Genl.  Mgr." 

On  the  trial  defendant  offered  to  show 
that  the  real  contract  between  the  parties 
was  verl)al,  and  that  the  contract  was  struck 
off  in  a  hurry  to  fix  the  price.  Defendant 
also  offered  to  show  that  at  the  time  tbe  con- 
tract was  executed  It  was  agreed  that  the 
amount  of  scrap  iron  to  be  furnished  would 
not  exceed  the  amount  furnished  tbe  pre- 
ceding 60  days.  Both  offers  of  testimony 
were  properly  excluded.  The  contract  is 
plain  and  unambiguous  in  its  terms,  and  is 
complete  in  itself,  when  the  relations  of  the 
partief  are  understood;  and  to  permit  its 
terms  to  be  disputed  by  sbowing  that,  in- 
stead of  covering  all  the  scrap  iron  plaintiffs 
should  receive,  the  agreement  was  in  fact 
for  a  limited  amount,  would  do  violence  to 
settled  rules.  Cohen  t.  Jackoboice,  101 
Mich.  409,  69  N.  W.  666.  Such  testimony 
would  tend  to  contradict  the  terms  of  a  writ- 
ten instrument,  and  is  not  rendered  compe- 
tent by  the  fact  that  tbe  written  contract 
is  general  In  its  terms,  if  the  terms  em- 
ployed are  sufficient  to  create  a  contract  sus- 
ceptible of  interpretation  In  itself.  Stniige 
V.  Wilson,  17  Mich.  342;  Harrow  Spring  Co. 
v.  Whipple  Harrow  Co.,  90  Mich.  147,  51  N. 
W.  197.  80  Am.  St.  Rep.  421. 

While  it  was  not  competent  to  show  that 
there  was  a  contemporaneous  parol  aproe- 
ment  which  varied  the  terms  of  the  written 
contract,  it  was  competent  to  show  the 'gen- 
eral character  and  business  of  the  parties, 
to  enable  the  jury  to  learn  what  was  meant 
by  tbe  expression  "all  of  the  scrap  material 
of  the  following  grades  which  we  may  re- 
ceive for  the  period  of  sixty  days."  It  is 
plainly  evident  from  the  writing  itself  tliat 
the  contract  was  made  with  reference  to  the 
business  in  which  plaintiffs  were  engaged, 
and  that  tbe  undertaking  of  the'  defendant 
was  to  contract  for  such  scrap  as  would  nat- 
urally and  reasonably  be  accumulated  in 
such  business  as  It  was  then  conducted. 
The  circuit  judge  so  construed  the  contmct. 
In  effect,  but  the  defendant  contends  that 
the  benefit  of  tills  ruling  was  withdrawn  by 
the  court's  Instruction  on  the  subject  of 
waiver.  The  question  arose  in  this  manner: 
The  defendant  offered  testimony  tending  to 
show  that,  after  the  contract  was  made, 
there  was  a  drop  of  something  like  $4  per 
ton  in  scrap;  that  thereupon  the  plaintiff 
commenced  to  search  out  material  in  un- 
usual quantities,  to  buy  of  wholesalers  aj« 
they  had  not  before  been  accustomed  to,  and 
thereby  accumulated  a  much  larger  quantity 
than  either  party  had  any  reason  to  antici- 
pate at  the  time  the  contract  was  made. 
When  the  defendant  discovered  these  facts. 
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as  it  claimed,  it  refused  to  accept  any  more. 
Iron.  Later  on,  however,  defendant's  man- 
ager telephoned  to  the  plaintiffs,  saying, 
"Bring  on  your  iron  after  dinner,"  or,  as 
defendant's  manager  puts  it,  "I  toid  them 
we  were  ready  for  iron;  to  begin  delivery." 
After  the  plaintiffs  bad  delivered  a  further 
quantity  under  this  direction,  the  defendant 
again  refused  to  receive  any  more.  The 
court  instructed  the  Jury,  in  substance,  that 
If  the  direction  to  bring  on  the  iron  was 
made  with  knowledge  of  the  soorces  from 
which  plaintiffs  had  accumulated  it,  and  of 
the  quantity*  they  then  had  on  band,  this 
direction  would  constitnte  a  waiver  of  the 
claimed  departure  of  plaintiffs  from  the  con- 
tract. We  think  this  was  error.  The  tele- 
phone message  was  not  a  new  contract  As 
such,  It  would  be  void  under  the  statute  of 
frauds.  There  is  present  no  element  of  es- 
toppel. It  is  not  a  case  where  a  party  has 
been  called  upon  to  rescind  a  contract  for 
fraud,  and  has,  by  his  delay,  or  by  treating 
the  contract  as  binding,  waived  that  right. 
The  defendant's  claim  is  that  it  has  now  ac- 
cepted all  the  Iron  it  was  bound  to  take  un- 
der the  contract  If,  after  first  stopping  the 
delivery,  there  was  doubt  about  this,  and 
defendant  saw  fit  to  accept  more,  the  only 
thing  It  can  be  said  to  have  waived  (as 
there  was  no  estoppel)  Is  the  right  to  stand 
on  its  first  refusal. 

For  this  error,  the  Judgment  Is  reversed 
and  a  new  trial  ordered.  The.oth^r  Justices 
concurred. 


KENT  et  al.  v.  AUDITOR  GENERAL. 
(Supreme  Court  of  Michigan.     Dec  22,  1904.) 

TAXES— MISAPPLICATION     OP    PAYMENT— SALB— 
CANCEIXATION    OF    DEED. 

1.  A  taxpayer  sent  the  amount  of  taxes  due 
on  his  lands  to  the  township  treasurer,  who  mis- 
takenly applied  said  sum  in  part  to  payment  of 
taxes  on  other  lands  in  which  said  owner  had 
no  interest,  leaving  the  taxes  on  a  portion  of 
his  land  unpaid,  and  said  portion  was  sold 
therefor.  Held,  that  the  case  did  not  foil  with- 
in Comp.  Laws,  |  3921,  subd.  4,  requiring  the 
owner  to  pay  the  original  taxes  before  he  was 
entitled  to  cancellation  of  the  tax  deed,  but  the 
taxes  were  to  be  deemed  i>aid,  under  subdivi- 
sion 2  of  said  section. 

Application  for  mandamus  by  Charles  A. 
Kent  and  another  against  the  Auditor  Gen- 
eral to  compel  cancellation  of  a  tax  deed. 
Writ  granted. 

Walker  Sc  Spalding,  for  relators.  Charles 
A.  Blair,  Atty.  Gen.  (Charles  W.  McGlll,  of 
counsel),  for  respondent 

MOORE,  C.  J.  Frederick  Buhl  at  the 
time  of  his  death,  prior  to  the  year  1897,  was 
the  owner  of  the  S.  %  of  the  N.  W.  %  and 
the  N.  %  of  the  S.  W.  %.  section  I,  town  14 
N.,  range  1  W.  Relators  are  the  trustees  of 
his  estate;  petitioner.  Walker,  being  the  suc- 
cessor of  one  Robert  Hosle,  a  former  trustee. 
It  appears  from  the  petition   filed  in  this 


cause  that  Robert  Hosie,  former  trustee,  dur- 
ing his  lifetime,  bad  principal  charge  of  the 
above-described  property,  with  respect  to 
the  payment  of  taxes.  December  3,  1897, 
Robert  Hosle,  as  trustee,  wrote  to  the  town- 
ship treasurer  of  Lee  township.  Midland 
county,  requesting  a  statemei}t  of  the  amount 
required  to  pay  the  taxes  for  the  year  1897 
on  said  lands.  As  the  result  of  such  com- 
munication, the  amount  necessary  to  pay 
the  taxes  for  the  year  1897  was  forwarded 
to  that  official,  and  a  receipt  subsequently 
returned  to  Mr.  Hosle.  Said  receipt  covers 
all  of  the  descriptions  referred  to  in  the  let- 
ter of  Mr.  Hosle,  except  the  N.  E.  %  of  the 
8.  W.  %.  Instead  of  issuing  a  receipt  upon 
that  description,  the  treasurer  included  the 
N.  W.  %  of  the  N.  W.  %— land  in  which  the 
estate  had  no  interest — in  place  of  the  N. 
E.  %  of  the  S.  W.  %.  The  taxes  for  the  year 
1897  on  the  N.  E.  %  of  the  8.  W.  V*,  section 
1,  town  14  N.,  range  1  W.,  not  having  been 
paid  to  the  township  treasurer  for  the  year 
1897,  except  in  the  manner  stated  above, 
that  official  returned  the  same  to  the  county 
treasurer  as  provided  by  law,  and  the  coun- 
ty treasurer  returned  the  same  as  delinquent 
to  the  Auditor  General.  The  taxes  for  the 
year  1897  on  the  description  In  question  re- 
maining unpaid,  except  as  before  stated,  the 
Auditor  General  included  said  description  in 
his  petition  for  the  sale  of  the  taxes  of  1897 
and  prior  years  at  the  annual  tax  sale  held 
in  May,  1900.  The  description  was  bid  to 
the  state  for  the  taxes  of  1897,  and  subse- 
quently became  state  tax  land;  and  under 
date  of  January  20,  1902,  said  description 
was  purchased  at  the  Auditor  General's  De- 
partment, as  state  tax  land,  by  one  William 
H.  Graham,  of  the  city  of  Lansing.  Subse- 
qnent  to  the  date  of  purchase,  relators  learn- 
ed of  such  purchase,  and  applied  to  the  Audi- 
tor General  for  a  cancellation  of  the  sale 
made  as  aforesaid.  The  application  of  re- 
lators was  refused.  The  relators  ask  for  the 
writ  of  mandamus  to  compel  the  Auditor 
General  to  cancel  said  sale.  It  Is  the  claim 
of  the  Auditor  General  that  the  case  comes 
under  subdivision  4  of  section  3921,  Comp. 
Laws,  and  that  relators  should  pay  the  orig- 
inal tax  before  they  are  entitled  to  have  the 
tax  deed  canceled,  while  It  is  the  claim  of 
the  relators  that  when  they  sent  the  amount 
of  the  tax  to  the  township  treasurer,  in- 
structing him  that  it  was  for  the  purpose  of 
paying  the  tax,  even  though  the  township 
treasurer  did  not  so  apply  it.  It  In  fact  paid 
the  tax  and  discharged  the  lien,  and  brings 
the  case  under  subdivision  2  of  section  3921, 
Comp.  Laws.  The  Attorney  General  says 
the  question  Is  a  new  one  in  this  state. 
Counsel  for  relators  contend  the  following 
authorities  sustain  their  position:  Perret  v. 
Berries,  78  Miss.  934,  80  South.  69;  Meller  v. 
Hodsdon,  33  Minn.  366,  23  N.  W.  648.  We 
think  they  are  right  In  that  contention.  See, 
also.  Land  Co.  v.  Newman  (Wis.)  65  N.  W. 
494;    Lewis  v.   Monson,    161   U.   S.   645,   14 
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Sup.  Ct  424,  38  L.  Ed.  266;  Hand  v.  Auditor 
General,  112  Mich.  597,  71  N.  W.  160;  Hough 
V.  Auditor  General,  116  Mich.  663.  74  N.  W. 
1045;  Carpenter  r.  Jones,  117  Mich.  91,  T5 
N.  W.  292. 

Writ  of  mandamus  will  Issue  as  prayed^ 
The  other  Justices  concurred. 


HEENAN  V.  FOREST  CITY   PAINT  ft 
VARNISH  CO. 

(Supreme  Court  of  Michigan.     Dec  22,  1904.) 

CHATTXI.  UOBTOAOKS — aoODB  OBTAIHXD  BT 
FBAUt>-^BIAI>— BBFBKBHINO  ICBMOBT  OF  WIT- 
N£aS— APPEALi— FAILUBK  TO  EXCKPT— flXXTINO 
ASIDE  OF  DEFATTLT. 

1.  Defendant  cannot  object  to  the  setting 
aside  of  a  default  entered  for  failnre  of  plain- 
tiff to  file  a  bill  of  particulars,  where  the  rec- 
ord does  not  show  an  exception  to  the  mlins, 
and  the  order  setting  aside  the  default  was  act- 
ed on  b;  defendant  in  amending  his  plea. 

2.  In  trover  by  a  chattel  mortgagee  to  recov- 
er from  a  creditor  of  the  mortgagor  a  part  of 
the  mortgaged  property,  which  had  Iteen  replev^ 
led  by  the  creditor,  a  draft  which  furnished  the 
consideration  for  the  mortgage  was  admissible  in 
evidence. 

3.  Rulin^ts  to  which  no  exception  is  taken  caB" 
not  be  reviewed  on  appeal. 

4.  A  witness  may  use  a  memorandum  in  his 
own  handwriting  to  refresh  his  memory. 

5.  A  bona  fide  chattel  mortgage  for  value  on 
mods  previously  obtained  by  the  mortgagor  by 
fraud,  which  is  recorded  before  the  seller  of  the 
goods  has  taken  any  steps  to  recover  them,  is 
entitled  to  precedence  over  the  claim  of  the  sel- 
ler. 

Error  to  Circuit  Court,  Macomb  County; 
James  Q.  Tucker,  Judge. 

Action  by  John  Heenan  against  the  Forest 
City  Paint  &  Vamisb  Company.  There  was 
Judgment  for  plaintiff,  and  defendant  brings 
error,    AlBrmed. 

Martin  Crocker,  for  appellant.  Byron  R. 
Erskine,  for  appellee^ 

MONTGOMERY,  J.  The  facts  in  this 
cose,  so  far  as  material  for  an  understojod- 
Ing  of  the  points  involved,  are  as  follows: 
Frank  E.  Horning,  a  young  man  of  26  years, 
was  engaged  io  the  retail -hardware  business 
at  tlie  Tillage  of  Lenox.  He  desired  to  en- 
large his  business,  and  iaduced  his  fatlier, 
James  L.  Horning,  to  put  up  a  brick  store 
building  in  said  village  for  that  purpose. 
James  L.  Horning  bad  no  connection  with 
the  business  of  his  son,  but  was  engaged  in 
the  manufacture  of  bale  wire  in  a  small  way 
in  the  same  village.  The  father  purchased 
some  lots  for  the  proposed  building,  taking 
the  title  in  the  name  of  himself  and  the  son 
a.s  tenants  In  common,  and  the  erection  of 
tlic  store  was  commenced.  It  became  neces- 
sary to  negotiate  a  loan  for  building  pur- 
poses, and  application  for  the  snmewas  made 
to  plaintiff,  who  resides  at  Dryden,  Mlcli., 
and  conducts  a  private  banking  business  at 
that  place,  and  who  was  acquainted  with 

•i  4.  See  Witnesses,  toI.  H,  Cent  Dig:  ii  874-876. 


James  L.  Homing;  having  had  business  re- 
lations with  him  for  a  number  of  years.  Op 
May  6,  1901,  plaintiff  loaned  them  ^,000; 
taking  a  mortgage  on  the  real  estate.  The 
money  for  this  loan  was  not  paid  over  at 
once,  but  credit  was  given  on  the  books  of 
the  bank,  and  it  was  checked  out  as  the 
building  progressed.  November  4,  1901, 
James  L.  and  Vrask  B.  Horning  went  to 
Dryden  to  negotiate  a  further  loan  of  $1,000 
upon  the  building;  requiring  an  additional 
sum  for  building  purposes.  This  loan  was 
also  arranged  with  plaintiff,  but,  as  the 
wives  of  the  proposed  mortgagors  were  not 
present,  it  was  arranged  that  Mr.  McCloskey. 
plaintiff's  bookkeeper  and  cashier,  should 
shortly  come  to  Lenox  and  perfect  the  loan. 

I  At  the  same  time  BYank  B.  requested  a  loan 
to  himself  of  $1,(X)0  ni>on  his  stock  of  mer-  ' 
chandlse  in  the  store.  He  had  made  over- 
drafts at  Mr.  Acker's  bank  at  Richmond — 
the  Richmond  Bank — and  was  anxious  that 
these  overdrafts  be  taken  care  of,  to  pre- 
vent his  checks  from  going  to  protest  Frank 
E.  was  little  known  to  plaintiff,  and,  on 
James  L.  indorsing  the  chattel  mortgage 
note,  the  loan  was  made.  The  chattel  mort- 
gage and  note  were  prepared  by  Mr.  Mc- 
Closkey, and  then  and  there  executed.  tTp- 
on  the  execution  of  the  chattel  mortgage  and 
a  note,  a  draft  of  $900  was  given  Frank  E. 
Horning.  The  remaining  $100  was  not  paid 
in  money.  The  fact  that  the  $900  was  paid 
is  not  disputed.  On  November  11,  1901,  Mr. 
McCloskey,  as  per  arrangement,  went  to 
Lenox,  and  made  the  $1,000  real  estate  mort- 
gage on  the  store  building.  The  considera- 
tion for  this  mortgage  was  a  note  of  $500 
that  bad  been  previously  given,  the  accrued 
interest,  a  draft  of  $460.68,  and  a  charge 
of  $25  as  bonus.  These  real  estate  mort- 
gages and  the  chattel  mortgage  are  entirely 
distinct  transactions,  and  have  no  connec- 
tion with  each  other.  The  money  thus  ob- 
tained by  I<Yank  E.  Homing  was  all  used  in 
his  business,  but  evidently  afforded  hlna  but 
temporary  relief.  On  November  7,  1901,  be 
gave  a  bill  of  sale  of  his  stock  to  his  fa- 
ther, who  was  a  large  creditor,  and  who 
thereupon  took  poaaeesion,  and  endeavored 
to  save  something  out  of  the  business  by 
compromising  with  creditors.  Shortly  aft- 
er obtaining  possession,  James  !■.  wrote  a 
letter  to  plalntifC,  informing  him  of  the  bill 
of  sale;  and  Mr.  McCloskey  came  to  Lenox 
on  December  18,  1901,  and  had  James  L.  and 
Frank's  wife  sign  the  chattel  mortgage,  and 
filed  it  in  the  proper  townships.  This  mort- 
gage had  not  been  filed  before,  as  plaintiff 
testified,  simply  through  inadvertence;  he 
being  not  at  all  uneasy  about  the  security. 
The  goods  had  all -been  sold  and  delivered 
before  the  chattel  mortgage  was  executed, 
and  no  credit  was  extended  by  defendant  or 
any  one  else  while  unfiled.  In  December, 
1901,  Mr.  Adams,  representing  the  defend- 
ant company,  came  to  Lenox  in  reference  to 

I  this  claim,  and  endeavored  to  get  James  L. 
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Horning  to  return  the  goods.  The  latter 
stated  that  he  had  no  right  to  do  so.  Inas- 
much as  Mr.  Heenan  had  a  chattel  mortgage 
ou  all  the  goods.  The  defendant  then  claimed 
the  goods  were  obtained  by  false  representa- 
tions, and  proceeded  to  replevy  the  goods, 
bnt  did  not  tender  back  the  money  received 
as  part  of  the  purchase  money  therefor. 
After  the  goods  were  removed  from  the  store, 
plaintiff  made  a  demand  for  the  same^  and, 
upon  the  demand  being  refused,  brought  tro- 
ver for  their  value  and  recovered  judgment; 
the  trial  Judge  directing  the  jury  to  re* 
turn  a  verdict  for  the  value  of  the  goods  at 
wholesale,  adding  the  cost  of  the  cartage. 
Some  testimony  was  given  below  tending  to 
show  misrepresentations  on  the  part  of 
Frank  E.  Homing  at  the  time  of  the  pur- 
chase of  the  goods.  There  la  no  evidence 
that  plaintiff  knew  anything  of  the  alleged 
fraud.  Besides  plaintiff's  positive  evidence 
to  that  effect,  and  that  he  had  never  before 
heard  of  the  defendant  company,  It  was 
made  to  appear  by  defendant's  evidence  that 
be  could  not  have  known  of  any  such  claim, 
because  It  was  not  made  until  December, 
1001.  Mr.  Adams,  defendant's  agent,  testi- 
fied that  he  had  exclusive  charge  of  this  mat- 
ter ;  that  after  the  sale  he  was  not  at  Lenox 
again  until  he  heard  of  the  bill  of  sale  to 
James  L.  Horning;  that  it  was  not  until 
December  13th,  when  he  came  to  Lenox, 
that  the  defendant  first  discovered  the  falsi- 
ty .of  the  alleged  misrepresentations;  and 
that  no  claim  of  fraud  was  made  until  De- 
cember 18,  1901,  defendant  company  up  to 
that  time  believing  the  statements  to  be  true. 

There  are  29  assignments  of  error,  but; 
as  these  are  grouped  by  the  counsel  for  ap- 
pellant, we  need  not  discuss  the  assignments 
In  detail. 

The  first  point  discussed  Is  that  arising 
over  the  rallng  of  the  court  in  setting  aside 
plalntlfl"8  default,  which  defendant  had  en- 
tered because  of  plaintiff's  failure  to  fnmiah 
a  bill  of  partlcul^.  The  answer  to  thlscon- 
tention  is  that  not  only  does  the  record  fall 
to  show  an  exception  to  the  ruling,  bnt  the 
Inference  is  a  fair  one  that  defendant  was 
content  with  the  order  made,  and  acted  up- 
on it  In  amending  his  ovirn  plea,  which  was 
apparently  all  that  defendant  asked  as  a 
condition  to  the  vacation  of  the  default 

It  Is  next  argued  that  error  was  commit- 
ted in  admitting  in  evidence  the  draft  which 
furnished  the  consideration  of  the  chattel 
mortgage.  The  testimony  was  plainly  com- 
petent, but  here,  again,  the  record  fails  to 
show  any  exception  to  the  ruling. 

Error  is  assigned  upon  the  ruling  of  the 
court  admitting  in  evidence  an  affidavit  of 
renewal  of  the  chattel  mortgage.  It  is  clear 
that  this  ruling  did  not  damage  defendant's 
case,  if  the  court  was  right  In  its  main  rul- 
ing; but  this  point  is  open  to  the  same  an- 
swer as  that  given  to  the  preceding  one-' 
no  exception  appears  to  have  been  taken  to 
the  ruling. 


The  next  ruling  to  which  an  exception  was 
taken  was  one  permitting  a  witness  to  use  u 
memorandum  in  his  own  handwriting  for  the 
purpose  of  refreshing  his  recollection.  This 
ruling  was  right. 

None  of  the  other  minor  assignments  merit 
discussion.  Many  of  them  are  not  based  on 
proper  exceptions,  and,  when  exceptions  are 
taken,  the  questions  relate  to  rulings  which 
became  immaterial  if  the  court  was  justified 
in  directing  a  verdict 

We  think  the  ruling  directing  a  verdict 
was  clearly  right  The  mortgage  was  given 
for  a  valuable  consideration.  There  was  no 
notice  to  or  knowledge  possessed  by  plain- 
tiff of  any  fraud  committed  by  Horning.  Be- 
fore any  action  was  taken  by  defendants  to 
reclaim  the  goods,  their  agent  had  notice  of 
the  mortgage  which  was  filed  at  about  that 
time.  No  credit  was  extended,  nor  was  any 
action  of  defendant  taken,  on  the  strength 
of  the  absence  of  the  mortgage  from  record. 
The  mortgage  was  therefore  good  as  against 
defendant  First  National  Bank  v.  Gunter- 
mann,  94  Mich.  125,  68  N.  W.  919.  That 
the  plaintiff  was  entitled  to  priority  over 
defendant — the  plaintiff  being  a  bona  fide 
mortgagee,  and  defendant  having,  by  means 
of  the  purchaser's  fraud,  been  induced  to  in- 
vest the  latter  with  indicia  of  ownership — 
see  Zucker  v.  Karpeles,  88  Mich.  413,  50  N. 
W.  378;  Hoffman  v.  Railway  Company,  125 
Mich.  201-206,  84  N.  W.  55. 

The  judgment  is  affirmed.  The  otiier  Jus- 
tices concurred. 


SMITH  et  al.  v.  AUDITOR  OBNERAL  et  al. 
(Supreme  Court  of  Michigan.     Dec.  22,  1904.) 

TAXATION— SALES— VALIDITT — SITTIRO  ABIDE— 
JUBIBDIOriON  —  ASSESSMBHT— nBSOBIFTION— 
NOTICK  or  HK«.BIRa  —  PUBUCATIOR— INTBB- 
EST  —  COICPUTATIOR  —  TITIX  ACQUIBKD  BT 
PtTBCHASBB. 

1.  Under  section  70  of  the  tax  law  (Comp. 
Laws,  J  3893),  providing  that  no  sale  shall  Be 
get  aside  after  confirmation,  except  in  cases 
wliere  the  taxes  were  paid  or  the  pfbperty  was 
exempt,  the  court  rendering  the  decree  cannot 
set  it  aside,  save  for  the  reasons  stated,  or  for 
lack  of  jurisdiction;  and  the  fact  that  a  sale 
of  petitioners'  lands  included  the  right  of  way 
of  a  railroad  crossing  the  land,  which  was  ex- 
empt, was  not  a  jorisdictional  defect  for  which 
the  court  could  set  the  decree  aside. 

2.  Under  this  rule,  an  erroneons  computation 
of  interest  making  the  original  decree  of  sale 
excessive,  was  merely  an  irregularity,  for  which 
the  sale  would  not  be  set  aside. 

3.  On  a  petition  to  set  aside  a  sale  of  land 
for  tazM,  it  appeared  that  pert  of  the  lands  in 
a  certain  township  and  range  were  situated 
within,  and  part  without,  the  limits  of  the  city 
of  N. ;  and  in  the  published  notice  of  hearing 
required  by  Tax  Laws,  {{  61-63  (Comp.  Laws, 
fl  3884-3886),  the  Auditor  General,  m  his  de- 
scriptions, separated  the  piart  within  the  city 
from  that  without ;  describing  that  without  un- 
der the  head,  "Township  47,  Range  26  West," 
and  that  within  under  the  head,  "City  of  N., 
Township  47,  Range  26  West"  Held,  that  the 
notice  was  not  so  defective  as  to  deprive  the 
court  of  jurisdiction,  and  therefore,  after  con- 
Irmation,  the  sale  would  not  be  set  aside. 
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ordinance  proylsions,  and  that  the  state' and 
county  title  of  1802  cuts  off  the  city  tax  for 
the  same  year;  defective  publication  of  the 
July  notice  constituting  the  legal  demand  by 
the  receiver  of  taxes  tor  the  payment  of 
taxes — applying  to  the  taxes  of  all  years  but 
1898;  defeetlye  publication  of  the  January 
notice  of  the  augmented  taxes — applying  to 
the  taxes  of  the  years  1898,  1895,  and  1900. 
The  decree  canceled  the  taxes  of  1892  and 
1899  upon  condition  of  the  payment  of  the 
face  of  the  original  tax,  canceled  the  taxes 
of  1895  and  1900  on  condition  of  the  payment 
of  the  face  of  the  original  tax  plus  6  per 
cent,  and  dismissed  the  bill  as  to  all  other 
taxes  and  the  paving  assessment. 

The  complainant  acquired  title  to  the  prop- 
erty in  January,  1896,  by  quitclaim  deed  giv- 
en In  Ueu  of  foreclosure.  He  holds  this' title 
in  trust  for  Susan  A.  Lowe,  vrho,  in  March, 
1895,  took  a  mortgage  upon  the  property. 
In  October,  1896,  the  complainant  got  by 
mesne  conveyance  title  for  the  state  and 
county  taxes  of  1890,  and  in  December,  1902, 
a  title  for  the  state  and  county  taxes  of 
1892.  These  titles  be  likewise  holds  for  Mrs. 
Lowe.  It  was  not  disputed  that  the  state 
and  county  tax  title  would  ordinarily  cut  off 
the  title  under  the  previous  paving  assess- 
°  ment  sale,  but  it  was  claimed  by  the  defend- 
ant and  held  by  the  court  that,  as  the  com- 
plainant holds  these  titles  in  trust  for  the 
mortgagee,  and  as  the  time  for  redemption 
on  the  tax  sale  for  1880  did  not  expire  until 
after  the  taking  of  the  mortgage,  and  the 
time  of  redemption  on  the  tax  sale  for  1892 
did  not  expire  until  after  the  complainant 
himself  took  title  to  the  property,  neither 
can  be  set  up  against  the  paving  assessment 
title.  Complainant  appealed  from  the  de- 
cree. 

Obviously,  the  complainant  must,  in  order 
to  obtain  the  full  relief  prayed,  be  able  not 
only  to  establish  that  the  sale  for  taxes  of 
1892  and  the  paving  taxes  were  cut  off  by 
the  sale  of  the  land  for  state  and  county 
taxes  for  the  years  1890  and  1892,  but  also 
to  show  that  the  tax  titles  which  he  holds 
for  these  years  have  not  been  in  turn  sub- 
stantially cut  off  by  the  sale  of  the  land  to 
the  city  for  taxes  of  subsequent  years.  The 
complainant's  bill  proceeds  upon  the  theory 
that  the  sales  to  the  city  were  rendered  In- 
valid by  defective  notices.  If  they  were  In 
fact  valid,  it  would  seem  that  the  complain- 
ant was  granted  greater  relief  in  the  court 
below  than  he  was  entitled  to.  We  do  not 
understand  that  either  under  the  theory  ot 
the  bill  or  in  fact  or  law  the  complainant 
has  an  absolute  right  to  be.  invested  with 
the  title  which  the  city  holds  under  its  pur- 
chase, and  to  at  some  time  ask  that  the  un- 
paid taxes  on  these  lands  for  previous  years 
be  declared  invalid.  Under  the  charter  two 
notices  are  required  to  be  published  by  the 
receiver  of  taxes — the  July  and  January  no- 
tices, so  called.  The  January  notice  was  ad- 
mittedly sufficient  except  as  to  the  sales  for 


taxes  of  1893,  189B,  iand  1900.  The  objection 
to  the  July  notice  is  more  genaral,  and  ap- 
plies to  all  the  years  except  1893,  and  a  sim- 
ilar criticism  is  made  as  to  the  pnbllcation 
in  each  year.  The  charter  of  Detroit  of  1893 
(section  170,  p.  97)  provides  that  the  rolls 
shall  be  delivered  to  the  receiver  of  taxes 
July  1st,  and  "the  receiver  of  taxes  shall 
forthwith,  upon  the  reception  of  said  tax 
rolls,  grlve  six  days'  notice  by  publication  in 
the  official  dally  paper  published  in  said  city, 
and  by  posting  the  same  In  at  least  six  pub- 
lic places  in  each  ward,  which  notice  shall 
be  a  sufficient  demand  for  the  payment  of  all 
taxes  on  said  rolls."  The  question  presented 
is  whether  a  publication  beginning  on  July 
1st  and  continued  for  six  days,  but  omitted 
on  the  4th,  is  snffldent;  in  other  words, 
whether  a  publication  for  st^  days  out  of 
the  first  seven  of  the  month  answers  the  re- 
quirements of  this  statute.  We  think  It  does. 
The  term  "forthwith"  doe*  not  in  all  cases 
mean  "instanter,"  but  may  and  often  does 
have  a  relative  meaning,  and  may  mean  "all 
reasonable  celerity,"  or  "all  reasonable  dis- 
patch," "with  reasonable  and  proper  dili- 
gence." 13  Am.  &  E^ng.  Bnc.  L.  (2d  Ed.)  p. 
1157  et  seq.  And  what  is  a  reasonable  time 
depends  on  the  circumstances'  of  each  case. 
Anderson  v.  Goff,  72  CaL  73,  13  Pac.  73,  1 
Am.  St.  Rep.  34.  We  do  not  think  that  the 
decisicxi  to  omit  the  publication  on  a  legal 
holiday  ought  to  be  regarded  as  sndi  a  delay 
as  to  avoid  this  notice.  It  is  to  be  noted 
that  the  statute  does  not  in  terms  provide 
that  the  six  publications  shall  be  on  consec- 
utive days.  And  while,  In  ordinary  practice. 
the  publications  would  naturally  occur  on 
successive  days,  yet,  if  they  do  in  any  case 
occur  so  promptly  that  they  may  be  said  to 
have  taken  place  with  all  reasonable  prompt- 
ness, this  is  sufficient  It  follows  that  the 
complainant  has  no  reason  to  complain  of 
the  decree  below. 

The  decree  is  affirmed,  with  costs.     The 
other  Justices  concurred. 


LOWE  V.  CITY  OF  DETROIT  et  aL 
(Supreme  Court  of  Michigan.    Deb.  22,  1904.) 

UUNICIFAI,  COBPOBATION— TAXATION  —  LEVT — 
VAUDrrr— CHABTEB— CONSTBUeriOH. 

1.  Detroit  City  Charter  1893,  p.  95,  {  167,  re- 
quires the  board  of  assessors,  after  completing 
the  assessment  roll,  to  sign  it,  and  return  it  to 
the  board  of  aldermen.  Section  168  provides 
that  on  its  receipt  by  the  board  of  alderman  that 
body  and  the  board  of  councilmen  shall  meet 
and  sit  together  as  a  board  oC  review.  Held, 
that  the  failure  of  the  assessors  to  sign  the  ta^ 
roll  before  transmission  to  the  council  renders 
void  a  levy  made  thereon. 

Appeal  from  Circuit  Court,  Wayne  Cona- 
ty,  In  Chancery;  Morse  Rohnert,  Judge. 

Suit  by  Susan  A.  Lowe  against  the  city  of 
Detroit  and  others.  From  a  decree  for  de- 
fendants, complainant  appeals.  Reversed  In 
part 
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Hinton  B.  Spalding,  for  appellant.  Tim- 
othy E.  Tarsney  (John  W.  McGrath,  of  coun- 
sel), for  appellees. 

GRANT,  J.  This  bUl  Is  filed  to  set  aside 
certain  tax  sales  for  the  years  1S90,  1805, 
and  1900  on  acconnt  of  defective  notices  un- 
der charter  provisions,  and  to  cancel  a  tax 
of  1897  for  the  reason  that  the  assessors  did 
not  sign  the  tax  roll  before  transmission  to 
the  council.  No  other  questions  are  raised. 
The  objections  to  the  notices  are  the  same 
as  those  in  Walker  v.  City  of  Detroit,  101 
N.  W.  800,  and  are  determined  by  an  opin- 
ion in  that  case,  which  Is  handed  down  here- 
with. Tte  tax  roll  for  1897  was  not  signed 
when  presented  to  the  council,  but  was 
signed  after  the  approval  of  the  council, 
and  before  Its  delivery  to  the  receiver  of 
taxes.  The  charter  (Detroit  Charter  1898, 
p.  05,  I  167)  requires  the  board  of  assessors, 
after  completing  the  roll,  to  sign  It  on  or 
before  the  third  Tuesday  in  April  of  each 
year,  and  return  the  sane  to  the  board  of 
aldermen.  Upon  its  receipt  by  the  board 
of  alderraen  that  body  and  the  board  of 
eoundlmen  are  .required  to  meet  and  sit  to- 
gBtlMr  as  a  board  of  review,'  bear  ai^eals, 
etc.  Id.  f  168.  The  board  of  review  had 
nothing  before  them  to  act  upon  except  an 
unsigned  paper.  It  was  not  a  tax  rol)  until 
signed.  Tbomps<«  v.  CUty  of  Detroit,  114 
Micb.  508,  72  N.  W.  320. 

The  decree  as  to  this  tax  must  therefore 
be  reversed,  and  decree  entered  for  com- 
plainant.   The  other  Justices  concurred. 


CANTON  V.  GRINNELL  et  aL 
(Supreme  Court  of  Michigan.     Dec  22,  1904.) 

IfASTEB  AND  8KBVANT— ACTS  OF  BKBVANT— IR- 
JURIES  TO  THIBD  PIBSONB— ASSAUtT— LIABIL- 
ITT  OF  MASTEB— CONDITIONAL  SAIJB8 — HUS- 
BAND AND  wnrB—TIXLB— ACTIONS— IHSTBUC- 
TIONS. 

1.  Where,  In  an  action  for  assault  committed 
by  defendants'  truckmen,  defendants'  requests 
to  charge  in  the  trial  court  assumed  that  the 
truckmen  were  in  defendants'  employ,  defend- 
ants could  not,  on  appeal,  object  that  toe  truck* 
men  were  in  tact  temporaxUy  in  the  service  of 
plaintiS's  husband. 

2.  Where  defendants'  serTanta  committed  an 
assault  on  plaintiff  as  tbej  were  removing  a 
piano  at  the  request  of  plaintiff's  husband,  an 
instractlon  that  defendants  would  only  be  lia- 
ble for  those  acts  which  were  committed  by 
the  tracknien  in  doing  those  things  necessary  in 
getting  the  piano  sufficiently  guarded  defend- 
ants' rights. 

3.  Wliere  defendants  sold  a  piano  to  plaintiff's 
husband  under  a  conditional  sale,  reserving  the 
title,  and  plaintiff  testified  that  she  owned  the 
piano  and  made  the  payments  thei'eon  to  de- 
fendants, the  fact  that  her  husband  made  the 

Eurchase,  and  that  the  agreement  was  signed  by 
im,  did  not  fix  the  title  to  the  piano  in  him  as 
against  his  wife. 

Error  to  Circuit  Court,  Wayne  County; 
Morse  Rohnert,  Judge. 

Action  by  Mary  A.  Canton  against  Ira  L. 
Orlnnell  and  another.     From  a  Judgment  In 


favor  of  plalntHT,  defendants  bring  error. 
Affirmed. 

William  L.  January  (Timothy  E.  Tarsney, 
of  counsel),  for  appellants.  Charles  Kudner 
and  M.  J.  Lebmaun  (George  Gartner,  of 
counsel),  for  appellee. 

MONTGOMERY,  J.  The  plaintiff  brought 
an  action  to  recover  damages  for  an  assault 
committed  upon  her  by  the  defendants'  serv- 
ants while  removing  from  the  home  occu- 
pied by  herself  and  husband  a  piano  which 
bad  been  sold  to  plaintiff's  tausband  on  a 
contract  retaining  title  In  Grlnnell  Bros., 
and  authorizing  them  to  retake  the  piano 
whenever  there  was  default  in  payment. 
The  declaration  averred  that  the  pianq  was 
plaintlfTs  property,  but  no  recovery  for  the 
value  of  the  piano  was  sought  The  court 
charged  the  Jury  that  the  piano  must  by  them 
be  considered  as  belonging  to  plaintiffs 
husband,  unless  they  had  reason  to  believe 
that  it  belonged  to  plaintlflT,  and  this  though 
It  may  in  fact  have  been  plaintiff's  property 
as  between  herself  and  her  husband.  There 
was  no  claim  that  payments  were  In  arrear. 
The  defendants  were  taking  the  piano  to 
their  storeroom  for  storage  at  the  request 
of  W.  L.  Canton,  plaintlfTs  husband.  The 
plaintiff  recovered  a  verdict  and  Judgment 
of  1300,  and  the  defendants  bring  error. 

The  defendants'  cotmsel  In  their  brief 
state,  "An  important,  and  perhaps  the  most 
Imimrtant,  question  to  be  considered  is 
whether  or  not  the  relation  of  master  and 
servant  existed  between  the  defendants, 
Grlnnell  Bros.,  and  the  truckmen  at  the 
time  of  the  alleged  assault;"  and  it  is  argued 
that  the  men  in  question  were,  under  the 
proofs,  temporarily  in  the  employ  of  W.  L. 
Canton  and  under  his  control,  and  that 
Grlnnell  Bros,  were  in  no  way  responsible 
for  their  acts.  We  have  searched  the  rec- 
ord In  vain  to  find  where  and  In  what  man- 
ner this  question  was  presented  to  the  trial 
court  On  the  contrary,  the  defendants'  re- 
quests throughout  assumed  that  the  truck- 
men were  in  defendants'  employ.  Under 
these  drcnmstances  we  cannot  be  asked  to 
consider  the  case  on  a  theory  not  advanced 
below.  It  is,  however,  clear  that  the  testi- 
mony was  open  to  the  inference  tliat  the 
truckmen  were  in  the  employ  of  and  acting 
under  directions  of  defendants.  There  was 
also  testimony  tending  to  show  that  the 
servants  of  defendants  committed  the  as- 
sault while  acting  within  the  general  lines 
of  their  employment  The  Jury  were  in- 
structed that  the  defendants  would  be  only 
IJable  for  those  acts  which  were  committed 
by  the  two  truckmen  in  doing  those  things 
necessary  in  getting  the  piano.  This  instruc- 
tion suffld^itiy  guarded  defendants'  rights. 
Smith  V.  Webster,  23  Mich.  298;  Pltzslm- 
mons  V.  Railway  Company.  98  Mich.  ^7, 
57  N.  W.  127,  and  cases  cited;  20  Am.  & 
Ebg.  EJnc.  Law  (2d  Ed.)  169. 

Error  Is  assigned  upon  the  ruling  snbmit- 
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ting  the  qncstlon  of  the  ownership  of  the 
piano  to  the  jury.  It  appeared  that  the 
contract  for  purchase  was  made  by  W.  L. 
Canton,  and  consists  of  an  agreement,  sign- 
ed by  him,  to  buy  the  piano  on  certain  terms, 
the  title  atlll  remaining  in  Grinnell  Bros. 
It  is  clear  that  this  did  not  irrevocably  fix 
the  title  In  Canton  as  between  himself  and 
wife.  Her  testimony  is  to  the  effect  that 
she  owned  the  piano,  and  that  she  made  the 
payments  to  Grinnell  Bros.  If  defendants 
had  been  proceeding  under  their  contract  on 
a  default  In  payment,  the  question  of  owner- 
ship as  between  the  plaintiff  and  her  hus- 
band would  have  been  immaterial;  hut  this 
was  disclaimed  by  defendants,  who  assert 
that  they  were  acting  for  Mr.  Canton.  The 
clrcuft  judge  guarded  this  question  when  he 
said  that  defendants  had  the  right  to  pro- 
ceed upon  the  supposition  that  the  piano  be- 
longed to  Mr.  Canton  unless  they  had  rea- 
son to  believe  that  It  belonged  to  the  plain- 
tiff. The  ownership  of  the  piano  was  only 
considered  for  its  bearing  upon  the  assault. 
No  recovery  was  had  or  claimed  for  the 
value  of  the  piano. 

The  other  questions  presented  do  not  call 
for  extended  discussion.  The  case  seems  to 
have  been  carefully  submitted  to  the  Jury, 
and  a  verdict  reached  which  the  circuit 
judge,  on  a  motion  for  a  new  trial,  refused 
to  disturb.  There  was  sufficient  basis  for 
this  holding. 

The  judgment  U  affirmed.  The  other  Jus- 
tices concurred. 


McKERNAN  v.  DETROIT  CIT/ZENS'  ST. 
RY.  CO. 

(Supreme  Court  of  Michigan.     Dec.  22,  1904.) 

STBEET  KAILWATB— PEBSONAL  INJtTBIES— COL- 
LISION—VIOLATION  OF  BULE8— FELLOW  SEBV- 
iNTS— IMPUTABLE  NEQLIQENCB— PLEADING — 
APPEAL. 

1.  In  an  action  by  a  fireman  against  a  street 
railway  company  to  recover  for  injuries  from 
collision  wrtb  a  street  car  passing  an  engine 
house  as  plaintiff  emer^^ed  therefrom,  riding  on 
the  rear  of  a  fire  engme,  the  declaration  did 
not  cover  negligence  of  the  defendant  before 
discovering  the  plaintiff's  exit  from  the  engine 
house.  There  was  judgment  for  defendant,  and 
on  appeal  it  insisted  that  the  verdict  of  the 
jury  settled  that  there  was  no  negligence  after 
the  discovery  of  plaintiff's  exit,  and  that  there- 
fore the  questions  raised  by  appellant  as  to  Im- 
puted negligence,  etc.,  were  immaterial.  Held 
that,  as  Uie  evidence  covering  plaintiff's  whole 
case  was  received  without  objection  as  to  the 
pleadings,  the  court  on  appeal  could  not  assume 
that  an  amendment  would  have  been  refused, 
and  would  consider  the  whole  case. 

2.  In  an  action  by  a  fireman  against  a  street 
railway  company  for  personal  injuries  from  a 
collision  of  a  street  car  with  a  fire  engine  on 
which  plaintiff  was  riding  as  it  emerged  from 
an  engine  house,  a  rule  of  the  railway  company 
requiring  that  cars,  when  passing  engme  houses, 
must  not  go  faster  than  four  miles  an  hour, 
should  not  De  construed  as  applying  only  to  the 
space  directly  in  front  of  an  engine  house,  and 
to  impose  on  the  motorman  no  obligation  to 
approach  the  engine  house  at  a  reduced  rate. 


3.  Violation  of  the  mle  was  not  negligence 
per  so,  but  was  evidence  bearing  on  the  question 
whether  a  faster  rate  was  in  accordance  with 
careful  management. 

4.  The  negligence  of  the  driver  of  a  fire  en- 
gine was  not  imputable  to  the  engineer,  who, 
in  the  performance  of  his  duty,  was  riding  on 
the  rear  end  of  the  engine  when  it  collided  with 
a  street  car. 

Error  to  Circuit  Court,  Wayne  Cou»ity; 
Morse  Rohnert,  Judge. 

Action  by  John  McKernan  against  the 
Detroit  Citizens'  Street  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Orla  B.  Taylor,  for  appellant  Brennan, 
Donnelly  &  Van  De  Mark,  for  appellee. 

MONTGOMERY,  J.  This  is  an  action  to 
recover  for  Injuries  sustained  by  the  alleged 
negligence  of  the  defendant  The  case  was 
submitted  to  the  jury,  resulting  in  a  ver- 
dict for  defendant  The  testimony  on  the 
part  of  the  plaintiff  tended  to  show  the  fol- 
lowing facts:  .At  the  time  of  the  accident 
the  defendant  was  operating  a  single-track 
railway  upon  Congress  street  Electric  cars 
were  operated  In  an  easterly  direction  over 
this  track.  Fire  engine  house  No.  19  is  lo- 
cated on  the  north  side  of  Congress  street 
between  Ohene  street  on  the  west  snd  Jo- 
seph Oampau  avenue,  on  the  east  The  dis- 
tance from  Cbene  street  to  Joseph  Campan 
avenue  is  881  feet  The  engine  house  ia 
686  feet  east  of  Chene  street  The  block  be- 
ing a  very  long  one,  there  is  a  trolley  station 
271  feet  west  of  the  west  lot  line  of  the  en- 
gine house.  The  engine-house  lot  is  55  feet 
In  width,  the  building  extending  from  the 
east  line  of  the  lot  to  within  13  feet  of  the 
west  lot  line.  There  are  two  10-foot  door^ 
ways,  through  which  the  engine  and  hose 
cart  gain  entrance  to  the  street  These  doors 
are  separated  by  a  space  of  6  feet  Each 
doorway  has  two  doors,  which  swing  out- 
ward, and  when  opened  can  be  seen  from 
the  corner  of  Chene  street  At  the  time 
of  the  accident  the  hose  cart  came  out  of 
the  west  door,  and  the  engine  out  of  the 
east  door.  Congress  street  is  60  feet  In 
width.  The  paved  portion  of  the  street  is 
30%  feet  in  width,  the  car  track  Is  4  feet 
and  7  inches  wide,  and  the  distance  from  the 
track  to  the  curb  Hne  is  12  feet  and  10 
inches.  The  engine  house  la  31  feet  from  the 
curb  line,  and  there  is  a  brick-paved  run- 
way, with  a  fall  of  a  little  over  2  feet  lead- 
ing down  to  the  street  The  fire  engine 
weighed  9,600  pounds.  It  was  about  12  feet 
long  from  the  front  end  of  the  suction  pipes 
to  the  back  end.  The  suction  pipes  stick  out 
about  2  feet  behind  the  rear  wheels.  Three 
horses  were  used  to  draw  the  engine.  In 
order  to  handle  it  as  it  emerged  from  the 
engine  house,  it  was  necessary  to  take  a 
course  in  a  southwesterly  direction  to  the 
southerly  side  of  the  car  track,  gradually 
turning  to  the  west  The  plaintiff  at  the 
time  of  the  accident  was  the  engineer  of 
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the  fire  engine.    As  sucb,  It  was  bla  dut7, 
wben  the  engine  left  the  house,  to  take  his 
position  at  the  rear  end  of  the  engine,  be- 
tween the  suction  pipes.     He  had  nothing 
whaterer  to  do  with  the  management  of  the 
horses.     The  accident  occurred  on   Septem- 
ber 23,  1900,  at  about  11^0  In  the  forenoon. 
It  was  a  warm,  clear  day.     The  car  was 
proceeding   In    an    easterly   direction    at   a 
speed  which  is  yarlonsly  estimated  from  8 
to   15   miles   an   hour.     Just   after   the   car 
passed   the    trolley    station,   the   hose   cart 
emerged  from  the  west  door  of  the  engine 
house.    Capt.  Ortwlne  and  the  driver,  Kem- 
berllng,  were  upon  the  seat  of  the  hose  cart. 
The  bell  was  rung  before  starting  and  while 
leaving  the  engine  house.    The  ringing  con- 
tinued until  the  hose  cart  was  clear  out  Into 
the  street.    Kemberling  turned  westerly  and 
proceeded  abont  50  or  60  feet  in  the  car 
track,  when  Ortwlne  called  his  attention  to 
the  fact  that  the  approaching  car  had  not 
stopped  In  the  usual  manner.    He  then  turn- 
ed to  the  left,  out  of  the  track,  and  the  back 
^nd  of  the  hose  cart,  as  it  swung  out  of  the 
track,  cleared  the  car  by  about  2  feet    The 
car  was  about  100  feet  from  the  hose  cart 
when  Kemberling  turned  off  the  track.  Thus 
the  car  passed  the  hose  cart  about  100  feet 
westerly  of  the  engine  house  lot   line,  or 
about  113  feet  from  the  house  Itself.    Just 
as  the  hose  cart  passed  the  car,  the  engine 
came  out  of  the  house.     Lieut  Murphy  and 
Schneider,  the  driver,  were  seated  upon  the 
engine  seat.     Plaintiff  was  standing  upon 
the  rear  of  the  engine,  between  the  suction 
pipes.    After  clearing  the  doors  of  the  house, 
Schneider  drove  in  a   southwesterly  direc- 
tion across  the  car  track.    The  engine  was 
nearly  across  the  track,  when  the  car  struck 
the   right  hind  wheel  with  great  violence. 
The  engine,    weighing  nearly  5   tons,   was 
tipped  over,  the  tire  of  the  wheel,  2  inches 
wide  and  seven-eighths  of  an  inch  thick,  was 
cut  in  two,  and  plaintiff  was  severely  In- 
jured.   The  collision  occurred  practically  on 
the  line  of  intersection  of  the  west  lot  line 
fvlth  the  car  track.    The  motorman  was  an 
experienced  man,  and  was  entirely  familiar 
with  the  location  of  the  engine  bouse.    He 
heard   the  alarm,   and  he  saw  the  horses 
just  as  they  were  coming  out  of  the  house. 
He  states  that  the  track  was  slippery  and 
■wet.    There  was  evidence,  however,  that  it 
was  a  warm,  clear  day,  and  that  the  track 
was  dry.     Evidence  of  experts  was  given 
as  to  the  distance  within  which  a  car  could 
be   stopped  when  going  at  various  rates  of 
■peed.    Witness  Smith  testified  that  a  car  go* 
Ins  at  the  rate  of  10  miles  an  hour  could  be 
stopped  in  80  feet  and  at  7  miles  an  hour  in 
CO  feet  and  at  lesser  rates  in  a  correspond- 
ingly less  distance.    Witness  Halre  fixed  the 
distance  at  100  feet  and  GO  feet  at  the  rates 
of  10  and  7  miles,  respectively.     Cole,  the 
motorman,  says  that  his  schedule  time  was 
12  miles  an  hour,  and  that  when  the  car  was 
tn  proper  shape  he  could  make  stops  in  a  car 


length — about  30  feet  A  rale  of  the  com- 
pany reads  as  follows:  "Motormen,  when 
passing  schools  at  the  time  of  commence- 
ment or  the  letting  out  of  same,  or  when 
passing  by  engine  houses,  must  not  go  faster 
than  four  miles  an  hour." 

The  circuit  Judge  'submitted  to  the  Jury 
the  question  of  defendant's  negligence,  but 
held  that  the  defendant's  rule  cut  no  figure 
in  the  case.  The  circuit  Judge  also  held  that 
the  negligence  of  the  driver  of  the  fire  en- 
gine should  be  imputed  to  the  plaintiff,  and 
that  "the  negligence  of  the  fire  people  [evi- 
dently meaning  the  driver]  in  not  looking 
and  listening  before  they  came  out  of  the 
engine  house  relieved  the  company  from 
liability  for  any  negligence  on  the  part  of 
the  motorman  in  violation  of  any  rule 
which  required  him  to  keep  his  car  in  check 
in  approaching  the  engine  house,  up  to  the 
moment  when  the  motorman  had  knowledge 
that  the  apparatus  was  coming  out  of  the 
house." 

It  was  strenuously  insisted  on  the  argu- 
ment In  this  court  that  the  form  of  the  plain- 
tiff's declaration  was  such  as  to  preclude  a 
recovery  based  upon  negligence  of  the  motor- 
man  at  any  time  before  he  had  actual  knowl- 
edge that  the  engine  was  coming  out  of  the 
engine  house,  and  that  the  Jury  must  have 
found,  under  the  court's  Instruction,  that 
there  was  no  negligence  on  the  part  of  the 
motorman  after  discovering  the  fire  engine, 
and  that  therefore  the  questions  discussed  by 
appellant  became  immaterial.  It  is  not  al 
together  clear  that  the  Jury  would  under- 
stand from  the  charge  that  the  question  of 
the  motorman's  negligence  was  the  only  one 
left  for  consideration;  but  however  this 
may  be,  the-record  shows  that  the  plaintUTs 
whole  case  was  covered  by  the  testimony, 
and  it  does  not  appear  that  any  question 
was  made  as  to  the  sufficiency  of  the  plead- 
ing to  cover  the  case  made.  We  cannot  as- 
sume that  had  such  a  point  been  made,  the 
circuit  Judge  would  have  refused  an  amend- 
ment See  Ross  v.  Township  of  Ionia,  104 
Mich.  820,  62  N.  W.  401 ;  Findlay  v.  C.  &  G. 
T.  R.  R.,  106  Mich.  700,  64  N.  W.  732;  Garn 
v.  Lockard,  108  Mich.  196,  65  N.  W.  764; 
Thomas  v.  Ann  Arbor  R.  R.,  114  Mich.  59, 
72  N.  W.  40;  Robinson  v.  Railway  Co.,  103 
Mich.  607,  61  N.  W.  1014.  The  circuit  Judge 
apparently  construed  the  rule  above  quoted 
as  imposing  no  obligation  upon  the  motor- 
man  to  approach  the  engine  house  at  a  re- 
duced rate  of  speed,  but  was  of  the  opinion 
that  the  four-mile  limit  was  fixed  for  the 
period  of  time  when  the  car  was  actually 
passing  the  forty-two  feet  In  front  of  the  en- 
gine house.  We  think  such  a  construction 
renders  the  rule  wholly  ineffectual  to  ac- 
complish any  good.  As  pointed  out  by  plain- 
tiff's counsel.  If  the  west  line  of  this  engine 
house  had  been  reached  by  the  car  '^Ith  no 
apparatus  coming  out  of  the  house,  the  safe- 
ty of  all  concerned  would  have  been  best  as- 
sured  by  the   car   being   speedily   removed 
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from  in  front  of  tke  engUe  house.  The  real 
purpose  of  this  rule  was  evidently  to  chal- 
lenge the  attention  of  defendant's  employes 
to  the  necessity  of  approaching  the  engine 
house  with  the  car  under  control,  and  fixing 
a  speed  of  four  miles  an  hour  as  a  safe  lim- 
it The  existence  of  this  rule  did  not  add  to 
the  defendant's  obligations  to  the  public,  as 
shown  by  the  opinion  of  Mr.  Justice  HOOK- 
ER, filed  herewith.  If,  faowerer,  knowledge 
of 'this  rule  was  possessed  by  the  plaintiff, 
this  might  have  a  distinct  bearing  upon  the 
question  of  his  contributory  negligence. 

Was  the  negligence  of  the  driver  of  this 
engine  imputable  to  the  plalntUT,  in  aucb 
sense  as  that,  if  the  driver  was  guilty  of 
contributory  negligence,  recovery  by  the 
plaintiff  is  precluded?  We  think  not 
Whatever  may  be  the  rule  as  to  joint  under- 
takers where  one  may  be  said  to  be  the  agent 
of  the  other,  or  between  employer  and  em- 
ploye, where  one  is  clearly  the  agent  of  an- 
other, or  between  a  driver  and  a  mere  vol- 
unteer, in  which  case,  perhaps,  an  implied 
agency  may  be  said  to  exist  we  are  unable 
to  see  wtiy,  in  a  case  like  the  present  where 
two  fellow  servants  having  duties  to  per- 
form, the  one  wholly  distinct  from  the  other, 
are  severally  engaged  in  the  performance  of 
such  duties,  the  negligence  of  one  should  be 
imputed  to  the  other.  The  cases  are  numer- 
ous in  which  the  courts  have  refused  to  ap- 
ply the  doctrine  of  imputed  negligence  in 
such  cases.  A  case  in  point  is  Bailey  v. 
.lourdan,  18  App.  Div.  (N.  Y.)  867,  46  N.  Y. 
Supp.  399.  In  that  case  two  policemen  were 
sent  out  in  an  ambulance  to  secure  a  pris- 
oner. One  drove  the  wagon.  The  other  (the 
plaintiff)  was  inside  the  ambulance.  A  col- 
llsiom  occurred,  to  wldch  the  negligence  of 
the  driver  contributed.  It  was  held  that,  as 
Uie  plaintiff  had  nothing  to  do  with  the  driv- 
ing, but  as  this  was  a  separate  and  tndQ>end- 
ent  duty,  to  which  his  fellow  policeman  was 
assigned,  the  negligence  of  the  latter  could 
not  be  imputed  to  liim.  Cray  v.  R.  Ckh,  23 
Blatcbf.  263,  24  Fed.  168,  is  an  instrucUve 
case  In  that  case  the  question  presented 
was  whether  the  negligence  of  a  locomotive 
engineer  was  to  be  Imputed  to  a  fireman  on 
his  engine,  as  contributory  negligence,  in  an 
action  brought  against  a  stranger  road  for 
injuries  sustained  by  the  fireman  in  a  colli- 
sion. It  was  held  that  the  negligence  of  the 
engineer  was  not  so  imputable  to  the  fire- 
man. It  was  said  that  although  the  plain- 
tiff was  a  fellow  servant  of  the  engineer,  he 
was  a  subordinate,  and  had  no  control  over 
the  movements  of  the  locomotive.  Upon  the 
facts  found,  he  was  no  more  accountable  for 
the  misconduct  of  the  engineer  than  a  pas- 
senger would  be.  The  same  rule  was  con- 
versely applied  when  it  was  sought. to  im- 
pute to  the  plaintiff,  an  engineer,  the  negli- 
gence of  his  fireman,  who  was  a  fellow  serv- 
ant R.  Co.  V.  Chambers,  68  Fed  148,  16 
C.  O.  A.  827.  See,  also,  Hobson  v.  Milk  Co., 
25  App.  Dlv.   Ill,  40  N.  Y.  Supp.  209,  and 


Seaman  v.  Ko^ler,  122  M.  Y.  646,  2o  N.  E. 
353.  And  speaking  generally,  the  rule  Is 
that,  when  one  is  injured  by  the  negligence 
of  a  third  person  concurring  with  that  of  a 
fellow  servant  the  contributory  negligence 
of  the  latter  constitutes  no  defense.  Thomp- 
son on  Negligence,  vol.  1,  §  505.  There  are 
cases  holding  that,  where  two  are  engaged 
in  a  Joint  enterprise,  the  one  is  the  agent  of 
the  otfaw,  in  such  sense  tliat  the  negligence 
of  either  will  be  Imputed  to  the  other.  Cass 
V.  R.  Co.,  20  App.  Div.  594,  47  N.  Y.  Supp. 
356;  Yahn  v.  City  of  Ottumwa,  60  Iowa, 
429,  15  N.  W.  257;  R.  Co.  v.  Talbot  (Neb.) 
67  N.  W.  699.  These  cases  rest  upon  the 
ground  of  agency,  and  do  not  at  all  militate 
against  the  doctrine  stated  above.  Our  own 
case  of  Mullen  v.  Owosso,  100  Mich.  103,  53 
N.  W.  663,  23  L.  R.  A  693,  43  Am.  St  Rep. 
436,  applied  the  doctrine  of  Imputed  negli- 
gence to  one  sui  juris  who  voluntarily  be- 
comes a  passenger  with  another  in  a  vehicle 
driven  by  that  other.  That  case  has  support 
in  adjudicated  cases.  Brlckell  v.  Ry.  Co., 
120  N.  Y.  291,  24  N.  B.  449,  17  Am.  St  Rep. 
648.  But  that  case  does  not  go  so  far  as  to 
Impute  the  negligence  of  one  fellow  servant 
to  another. 

For  the  errors  pointed  out  the  Judgment  is 
reversed  and  a  new  trial  ordered.  The  other 
Justices  concurred. 

HOOKER,  J.  (concurring).  The  plaintiff 
was  injured  while  riding  upon  a  fire  wagon 
or  tn^?k  as  it  emerged  from  an  engine  house, 
being  strack  by  a  street  car  as  It  was  cross- 
ing the  track.  Oounsel  for  the  plaintiff  were 
allowed  to  prove  that  the  defendant  had  di- 
rected its  employes  to  reduce  the  speed  of 
cars  to  four  miles  an  hour  when  passing 
schoolhouses  and  fire-engine  stations.  This 
took  the  form  of  a  printed  regulation  which 
was  distributed  among  such  employes  as  had 
the  control  or  driving  of  cars.  Two  claims 
might  be  made  for  this  evidence:  (1)  That 
a  failure  to  observe  the  rule  was  per  se  neg- 
ligence; (2)  that  it  was  evidence  bearing 
upon  the  question  of  whether  a  faster  rate 
was  in  accordance  with  good  railroading. 
We  consider  it  unnecessary  to  cite  authori- 
ties to  prove  that  a  railroad  company  may 
lawfully  make  rules  and  regulations,  and, 
were  the  question  before  us,  we  might  per- 
haps say  as  much  in  regard  to  its  obliga- 
tions to  conduct  its  business  under  such  rules 
and  regulations  as  would  be  required  to  re- 
lieve it  from  tlie  dangers  incident  to  loose- 
ness of  management  and  method;  and  we 
have  little  doubt  that  a  failure  to  provide 
rules  necessary  to  the  ■  ordinary  safety  of 
good  railroading  might  constitute  action- 
able negligence.  If  followed  by  disaster  and 
injury,  in  favor  of  patrons,  if  not  of  em- 
ployes. But  the  law  recognizes  the  right  of 
the  railroads  to  make  rules  for  their  own  con- 
venience arid  benefit  and  the  courts  would 
be  likely  to  uphold  as  reasonable  a  rule, 
made  out  of  abundant  caution,  having  for 
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its  object  the  reductiioti  of  danger  to  a  point 
far  below  that  attained  by  ordinarily  pru- 
dent management,  whlcb  Is  the  common  test 
prescribed  by  law.     And  it  would  be  unfor- 
tunate If  such  a  practice  were  to  be  penal- 
ized by  permitting  the  fact  of  extraordinary 
care  to  increase  the  reBponsibility  imposed 
by  law,  the  natural  if  not  inevitable  conse- 
gnence  of  fwUcb  would  be  to  induce  reluc- 
tance to  adopt  new  measures  and  regulations. 
There  are  many  rules  made  by  railroads,  and 
they  are  subject  to  greater  or  less  changes 
from  time  to  time.    We  have  said  more  than 
once  that  courts  and  Juries  cannot  be  al- 
lowed to  make  rules  and  regulations  and  pre- 
scrit)e    methods    for   railroad   management. 
They  may  determine  whether  certain  con- 
duct is  negligent  or  not,  but  the  test  is  not, 
or  should  not  be,  their  abstract  notions  of 
railroading,  but,  rather,  the  condition  of  the 
Bcienoe   and   practice   of   good   railroading. 
Experience  may  demonstrate  that  rules  de- 
signed to  facilitate  the  business  or  to  dimin- 
ish danger  are  disappointing  and  unwise,  for 
unforeseen  reasons,  and  in  such  cases,  as  the 
object  of  the  departure  from  ordinary  prac- 
tice may  not  give  immunity,  neither  should 
the  departure   make  a  new   and   arbitrary 
standard  of  care,   from  which  the  railroad 
cannot  safely  depart.    It  is  a  significant  fact 
that  It  has  been  seldom'  claimed  that  the 
omission  to  follow  a  rule  made  by  the  com- 
pany constitutes  negligence.     But  one  case 
has  been  called  to  our  attention— 1.  e.,  R.  B. 
Co.  v.  Slattery,  8  JL.  R.  (App.  Cases)  1164— 
where  it  has  been  held  that  it  was  evidence 
of  negligence.    The  question  received  no  dis- 
cussion, except  the  following  brief  mention: 
"The  only  negligence  alleged  against  the  ap- 
pellants was   that  the  express  train  from 
Dublin  did  not  wtilstle  before  or  as  it  passed 
through  the  station,  and  it  was  suggested 
that,  had  it  whistled,  it  would  have  acted  as 
a  caution  to  Slattery,  and  be  would  not  have 
attempted  to  cross  the  line,  and,  further,  that, 
as  a  person  accustomed  to  the  ways  of  the 
station,  he  would  expect  that  a  train  passing 
through  without  stopping  would  give  notice,  by 
a  whistle,  of  its  approach.    As  to  the  necessity 
for  wfaistling,  Rossiter,  the  engine  driver,  call- 
ed for  the  appellants,  stated  that  it  was  his 
duty,  with  express  trains,  to  whistle  passing 
every  station;    and  although  it  would,  as  it 
seems  to  me,  be  difficult  to  lay  down  an  ab- 
stract rule  as  to  the  necessity  of  whistling,  it 
may  be  taken  that  the  orders  given  to  the  en- 
gine drivers  showed  that  the  appellants  con- 
sido-ed  whistling,  imder  the  circumstances,  to 
be  a  reasonable  and  proper  precaution,  and 
it  might  have  been,  and  I  think  It  was,  right 
to  tell  the  jurors  that,  if  they  found  this  pre- 
caution   neglected   on   this   occasion,    they 
might  consider  it  to  be  evidence  of  negli- 
gence on  the  part  of  the  appellants."     In  a 
country  like  our  own,  where  the  law  compels 
engineers  to  sound  the  whistle  at  all  rural 
crossings,   there  is  no  diversity  «f  opinion 
upon  a  failure  to  give  the  alarm.    We  would 


perhaps  feel  the  same  regarding  .an  omission 
to  follow  a  practice  so  uniform  as  to  be  gen- 
erally known,  and  expected  by  the  public, 
though  not  a  statutory  duty;  and  the  ques- 
tion of  negligence  would  not  depend  upon  the 
existence  of  the  rule,  so  much  as  upon  the 
practice,  and  the  right  of  the  public  or  the 
person  injured  to  expect  its  observance.  The 
regulation  might  constitute  some  evidence 
tending  to  show  this,  and  that  it  was  negli- 
gence in  the  particular  case  to  omit  to  fol- 
low it;  but  we  can  think  neither  that  the 
failure  to  observe  this  rule,  in  and  of  Itself 
alone,  Is  per  se  negligence,  nor  that  It  neces- 
sarily proves  a  practice,  though  It  was  per- 
haps admissible  in  that  case  in  connection 
with  other  proof  upon  that  subject  That  Is 
all  that  can  be  said  to  have  been  decided  by 
th{',  case  cited.  WliUe  the  foregoing  is  the 
extent  to  which  the  above-mentioned  rule 
should  be  carried,  there  are  doubtless  many 
regulations  of  which  even  ttiat  could  not  be 
said.  All  of  the  details  of  railroad  manage- 
ment (L  e.,  the  running  of  trains)  are  worked 
out  under  rules,  the  disregard  of  which  at 
times  may  l>e  unavoidable.  An  absence  of 
elasticity  in  their  observance  might  mean 
disaster  and  death,  and  it  would  be  the 
height  of  injustice  to  say  that  evidence  of 
such  disregard  is  evidence,  per  se  or  prima 
facie,  of  negligence;  and,  manifestly,  of  the 
many  rules  which  have  no  direct  bearing 
upon  the  question  of  safety,  yet  which  may 
be  in  a  way  connected  with  the  circumstan- 
ces of  a  disaster,  neither  ought  to  be  said. 

Allusion  has  been  made  to  the  infrequency 
of  adjudications  upon  this  question.  Proof 
of  rules  has  often  been  introduced  to  prove 
contributory  negligence  through  disobedience 
of  them  by  employes.  Manifestly  such  cases 
have  no  bearing  upon  a  case  like  the  present. 
There  are  a  few,  however,  where  attempts 
have  been  made  to  predicate  negligence  to 
third  persons  upon  them.  Eliminating  such 
of  these  as  involve  a  mutual  knowledge  of, 
and  right  to  rely  upon,  the  observance  of  a 
known  and  settled  practice,  thereby  differing 
from  the  record  t>efore  us,  and  such  as  are 
based  upon  the  duty  of  a  master  to  promul- 
gate rules  necessary  for  the  protection  of 
his  servant,  we  have  few  left  All  that  we 
iiave  found  were  considered  in  the  case  of 
Fonda  v.  St  Paul  Ry.  Co.,  71  Minn.  448,  74 
N.  W.  169,  70  Am.  St  Rep.  341,  wbero 
Mitchell,  J.,  speaking  for  a  unanimous  bench, 
said:  "Its  rules  [are]  intended  only  for 
the  guidance  of  its  own  employes  in  the  op- 
eration of  its  cars.  We  think  this  was  er- 
ror. There  was  no  evidence  that  the  plain- 
tifit  had  any  knowledge  of  the  existence  of 
these  rules,  or  of  any  custom,  based  upon 
tiiem,  as  to  the  manner  of  operating  cars; 
hence  his  conduct  could  not  have  been  in  any 
way  affected  or  influenced  by  them.  It  is 
not  claimed  that  these  rules  require  or  per- 
mit anything  that  is  inconsistent  with  rea- 
sonable care.  The  theory  upon  which  they 
were  offered  was  that  they  tended  to  show 
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what  duty  the  defendant  owed  to  the  public 
In  the  operation  of  Its  cars,  and  hence  that 
a  violation  of  any  of  tbem,  being  a  breach  of 
such  duty,  constituted  actionable  negligence, 
or  at  least  was  evidence  of  It  Private  rules 
of  a  master  regulating  the  conduct  of  his 
servants  In  the  management  of  his  own 
business,  although  designed  for  the  protec- 
tion of  others,  stand  on  an  entirely  different 
footing  from  statutes  and  municipal  ordi- 
nances designed  for  the  protection  of  the 
public.  The  latter,  as  far  as  they  go,  fix 
the  standard  of  duty  towards  those  whom 
they  were  intended  to  protect,  and  a  viola- 
tion of  them  is  negligence  In  law  or  per  se. 
But  a  person  cannot,  by  the  adoption  of  pri- 
vate rules,  fix  the  standard  of  his  duty  to 
others.  That  is  fixed  by  law,  either  statu- 
tory or  common.  Such  rules  may  reqfiire 
more  or  they  may  require  less  than  the  law 
requires;  and,  whether  a  certain  course  of 
conduct  is  negligent,  or  the  exercise  of  rea- 
sonable care,  must  be  determined  by  the 
standard  fixed  by  law,  without  regard  to 
any  private  rules  of  the  party.  Under  some 
circumstances,  such  rules  may  become  an 
important  factor  in  the  application  of  legal 
principles  to  the  conduct  of  a  person — as, 
for  example,  where  the  rule  was  known  to 
him,  and  he  governed,  or  had  a  right  to  gov- 
ern, his  conduct  accordingly.  Such  was  the 
case  of  Smlthson  v.  Chicago  Great  Western 
Ry.  Co.,  71  Minn.  216,  73  N.  W.  853.  In  that 
case  the  rule  was  known  to,  and  obligatory 
upon,  both  the  party  injured  and  the  party 
guilty  of  the  alleged  negligent  act  Each 
was  boimd  to  know  that  the  other  might  and 
could  regulate  his  own  conduct  on  the  as- 
sumption that  be  would  obey  the  rule.  Some 
of  the  cases  cited  by  counsel  come  within 
this  class,  and  hence  have  no  application 
here.  Others  were  cases  of  servants  against 
their  masters.  In  which  the  gist  of  the  ac- 
tion was  the  failure  of  the  master  to  per- 
form his  absolute  duty  to  his  servants  to 
make  and  promulgate  rules  which,  if  ob- 
served, would  give  reasonable  protection  to 
his  employes.  These  cases  are  equally  in- 
applicable. Some  are  cases  of  municipal  or- 
dinances, which,  for  reasons  already  given, 
are  not  In  point  There  are  a  few  cases 
which  snpport  plaintiff's  contention,  but  In 
none  of  them  is  the  question  considered  or 
discussed  at  any  length,  and  In  some  of 
them  no  reason  whatever  is  given  for  the  de- 
cision. The  only  reason  assigned  in  any  of 
them  why  such  evidence  is  admissible  is  that 
it  is  in  the  nature  of  an  admission  by  the 
party  promulgating  the  rnle  that  reasonable 
care  required  the  exercise  of  all  the  precau- 
tions therein  prescribed.  Georgia  v.  Wil- 
liams, 74  Oa.  723;  Lake  Shore  v.  Ward,  135 
111.  611,  26  N.  E.  620.  The  fallaciousness 
and  unfairness  of  any  such  doctrine  ought 
to  be  apparent  on  a  moment's  reflection. 
The  effect  of  it  is  that  the  more  cvutious 
and  careful  a  man  is  in  the  adoption  of  rules 


in  the  management  of  his  business  in  order 
to  protect  others,  the  worse  he  is  off,  and  the 
higher  the  degree  of  care  he  is  bound  to  ex- 
ercise. A  person  may,  out  of  abundant  cau- 
tion, adopt  rules  requiring  of  his  employes 
a  much  higher  degree  of  care  than  the  law 
Imposes.  This  is  a  practice  that  ought  to  be 
encouraged,  and  not  discouraged.  But  If  the 
adoption  of  such  a  course  la  to  be  used 
against  him  as  an  admission,  he  would  nat- 
urally find  it  to  his  Interest  not  to  adopt  any 
rules  at  all.  To  treat  the  adoption  of  sncb 
rules  as  an  admission  against  the  party 
would  involve  the  same  principle  as  treating 
repairs  or  improvements  made  after  an  acci- 
dent as  an  admission  of  prior  defects — a 
doctrine  long  since  repudiated  by  this  court, 
and  now  repudiated  by  most  of  the  coiurts  of 
the  country.  Morse  v.  Ry.  Co.,  30  Minn. 
465,  10  N.  W.  858.  If  we  conld  bold,  as  a 
matter  of  law,  that  these  rules  required 
nothing  more  than  was  required  in  the  ex- 
ercise of  reasonable  care,  their  admission 
would  be  error  without  prejudice,  but  an  ex- 
amination of  them  satisfies  us  that  we  can- 
not so  hold."  Among  the  cases  relied  up- 
on to  support  the  plaintiff's  contention  in 
the  Minnesota  case  is  Maxwell  v.  Eason,  1 
Stew.  514.  An  action  was  brought  against 
a  ginner  of  cotton  to  recover  for  cotton  lost 
by  fire.  The  case  recognized  the  rule  that 
the  test  of  negligence  was  the  usual  cnstom 
of  glnners  as  to  carrying  fire,  and  It  was 
said  that  the  defendant's  cnstom  was  admis- 
sible, also,  if  conformable  to  the  general 
usage.  Manifestly  this  must  be  the  limita- 
tion, or  extraordinary  and  commendable 
caution  will  establish  a  rule  of  greater  dili- 
gence for  the  prudent  than  the  law  does  for 
the  ordinary  person.  We  are  Impressed  by 
the  reasoning  of  Mr.  Justice  Mitchell,  and 
the  soundness  of  the  rule  enunciated  by  him. 
It  should  not  be  held  that,  where  the  ordi- 
nances of  8  city  anthorlze  a  speed  of  20 
miles  an  hour,  a  rule  of  the  company  requir- 
ing caution  by  Its  motormen,  thtough  a  di- 
rection to  slow  down  to  4  miles  an  hour  in 
front  of  schoolhouses,  thereby  establishes 
that  rate  as  the  maximum  limit  of  reason- 
ably safe  railroading.  Were  it  to  do  so, 
there  would  be  much  force  in  the  possible 
claim  that  such  a  regulation  should  be  ex- 
tended to  other  places  where  children  may 
be  in  the  habit  of  con^egating  or  may  hap- 
pen to  be  gathered  together,  and  that  a  fail- 
ure to  so  extend  it  Is  negligence.  It  does  not 
follow  from  a  contrary  rule  that  a  motorman 
may  go  recklessly  or  negligently  through  or 
past  all  places  at  the  maximum  speed.  The 
law  regulates  this  by  rules  which  do  not  de- 
pend upon  the  existence  or  nonexistence  of 
corporate  regulations.  It  neither  permits 
corporations  to  legislate  away  their  respon- 
sibilities by  rules,  nor  imposes  discriminat- 
ing liabilities  upon  them  by  reason  of  their 
efforts  to  lessen  public  danger. 
I  concur  in  the  reversal  of  this  Judgment 
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upon  tbe  ground  that  the  negligence  of  the  >, 
driver  was  not  Imputable  to  the  plaintiff.        \ 

The  other  Justices  concurred  with  HOOK- 
ER, J. 


BUXTON  y.  AINSWORTH. 
(Supreme  Court  of  Michigan.     Dec  22,  1904.) 

II  IGHWA.TS  — MEETING  OF  VEHICLES  —  DUTT  TO 
TUBN  OUT— COLLISION — DROSS  NEOLIOENCE— 
TRIAL  —  WILLFULNESS  AND  WANTONNESS  — 
NECESSITY  FOB  DEFINITION  —  DI8C0VEBED 
PERIL. 

1.  One  driving  on  a  highwa;  need  not  turn  to 
the  right,  so  that  all  of  his  vehicle  is  to  the 
right  of  the  center,  if  he  turns  far  enough  so 
that  a  passinc  vehicle,  without  turning  at  all, 
could  pass  safely. 

2.  Testimony  that  one  driving  on  a  highway 
drove  rapidly,  without  looking  for  vehicles  ap- 
proaching from  the  opposite  direction,  and  by 
using  ordinary  care  could  have  seen  a  vehicle 
witb^  which  he  collided,  justifies  submission  of 
the  issue  of  gross  negligence. 

3.  Where  the  questions  of  willfulness,  wanton- 
ness, and  recklessness  are  submitted,  those  terms 
Bhould  be  defined,  so  as  to  prevent  their  being 
under.-itood  as  referring  to  the  doctrine  of  com- 
parative negligence. 

4.  In  order  to  entitle  plaintiff  to  recover,  de- 
spite his  own  negligence,  on  the  ground  of  the 
gi'oss  negligence  of  defendant,  the  latter  must 
have  discovered  plaintiff's  negligence,  or  neg- 
lected the  most  ordinary  precaution  in  failing 
to  do  so. 

Error    to    Circuit    Court,    Ionia    County;  | 
Stearns  F.  Smith.  Judge.  1 

Action  by  James  Buxton  against  Thomas  I 
Alnsworth.     From  a  judgment  for  plalntifC, 
defendant  brings  error.     Reversed. 

R.  A.  Hawley,  for  appellant.  William  H. 
Howard,  Charles  L.  Wilson,  and  Morse  & 
Locke,  for  appellee. 

MONTGOMERY,  J.  Plaintiff  recovered  a 
verdict  and  Judgment  of  $1,000  for  damages 
Incurred  in  a  collision  between  vehicles  sev- 
erally driven  by  plaintiff  and  defendant.  The 
collision  took  place  on  the  8th  of  November, 
1901,  at  a  point  about  two  miles  north  of 
the  village  of  Lake  Odessa.  The  plafntlff 
and  his  wife  were  returning  from  Ionia  to 
their  home,  at  Lake  Odessa,  in  a  single  cov- 
ered buggy.  The  defendant  was  driving 
north  from  Lake  Odessa  toward  his  home 
in  the  country.  He  was  driving  a  single 
buggy.  The  testimony  was  conflicting  as 
to  whether  It  was  dark  or  otherwise  at  the 
time  of  the  collision.  The  defendant's  testi- 
mony tended  to  show  that  it  was  Quite 
dark.  The  plaintiff  and  his  wife,  on  the 
other  hand,  testify  that  they  were  able  to 
see  the  defendant  approaching  when  at  least 
17  rods  away.  The  collision  occurred  about 
r>3  feet  south  of  a  small  culvert  or  bridge. 
Plaintiff  testified  that  he  saw  the  defendant 
npproachlng  while  he  (plaintiff)  was  driving 
across  this  bridge.  The  bridge  was  14  or 
10  feet  wide,  and  Its  approach  from  the 
south   widened   out  about  equally   in   each 
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direction,  and  the  wrought  portion  of  the 
road  was,  at  the  point  of  collision,  about  20 
feet  in  width.  This  road  bad  been  newly 
graveled,  and  there  was  testimony  tending 
to  show  that  the  gravel  bad  been  left  as 
dumped  from  the  wagon.  Tbe  plaintiff  testi- 
fied: "It  looked  as  though  the  gravel  bad 
been  dumped  a  load  in  a  place;  just  tbe  big- 
ness of  a  wagon  dropping  a  load,  I  should 
think.  •  »  •  The  graveled  part  of  the 
way  bad  not  been  worked  down  any  by 
travel."  We  do  not  overlook  tbe  defendant's 
contention  that  the  testimony  fails  to  show 
that  the  gravel  was  left  heaped  up,  and  the 
criticism  of  the  charge  of  the  court  sub- 
mitting that  question  to  tbe  jury,  but  we 
tblnk  tbe  testimony  above  quoted  was  dear- 
ly open  to  the  construction  that  tbe  gravel 
bad  not  been  leveled.  Tbe  testimony  shows 
that  the  travel  was,  after  the  gravel  had 
been  put  on  and  up  to  the  time  of  the  col- 
lision, confined  almost  exclusively  to  a  track 
on  the  easterly  side  of  the  wrought  portion 
of  the  Foad,  although  there  were  wagon 
tracks  upon  tbe  graveled  portion,  showing 
some  travel  thereon.  The  plaintiff  testified 
that  on  seeing  the  defendant  coming  he 
turned  out  to  the  right  to  get  out  of  tbe 
track;  that  the  defendant  turned  to  bis  left, 
and  to  plaintiff's  right.  Plaintiff  then  pro- 
ceeds: "When  he  turned  out,  I  saw  he  was 
going  to  catch  my  horse,  and  I  swung  it 
back  to  tbe  left  just  enough  so  be  missed 
my  horse.  As  he  came  up,  coming  up  such 
a  rapid  speed,  it  frightened  my  horse  going 
on  the  wrong  side,  and  she  made  a  terrible 
spring,  and  the  wheels  came  right  together, 
locked  right  in  together  like  that.  My 
front  wheel  went  right  over  bis  front  asle, 
dropped  right  In  there.  When  they  came 
together,  it  came  so  solid,  my  horse  stripped 
right  loose  from  the  buggy,  broke  the  whlf- 
fletree  twice  in  two  In  the  center  and  one 
end.  It  stripped  the  harness  right  off,  and 
all  that  was  left  on  tbe  horse  was  Just  the 
bridle  and  the  lines,  and  took  me  right  out 
over  the  dashboard,  and  I  landed  out  just 
beyond  the  thills,  maybe  ten  or  twelve  feet 
from  the  buggy,  and  the  horse  dragged  me  as 
much  aB  two  or  three  rods.  I  stopped  the 
horse  by  hapi)ening  to  pull  on  one  line 
more  than  I  did  on  the  other,  and  wheeled 
high  right  around,  and  so  I  kept  my  horse. 
I  was  driving  my  horse  on  the  walk,  and 
when  my  horse  sprang  It  moved  the  buggy 
back  to  tbe  southeast."  Defendant  testified 
that  it  was  very  dark;  that  he  was  trotting 
his  horse  probably  five  or  six  miles  an  hour; 
that  be  never  saw  tbe  plaintiff  until  the  bug- 
gies were  right  together;  that  before  he 
struck  the  plaintiff's  buggy  his  (defendant's) 
horse  turned  a  little  to  the  west;  that  this 
was  a  voluntary  movement  of  the  horse,  and 
was  not  guided  by  defendant  Defendant 
further  testifies  that  he  was  not  locking 
for  Mr.  Buxton,  or  anybody  else,  on  the 
highway.  The  plaintiff's  testimony  tended 
to  show  that  defendant  was  intoxicated  at 
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the  time.  Tbe  drcalt  Judge  charged  tbe 
Jury  as  follows:  "I  charge  you,  according 
to.  tbe  law,  that  it  is  the  duty  ot  persons 
meeting  each  other  upon  any  road  or  bigli- 
way,  while  traveling  with  any  vehicle,  to 
seasonably  drive  to  tbe  right  of  the  middle 
of  that  portion  of  the  road  which  is  wrought 
or  worked  for  travel,  and  that  if  such  per- 
son fails  so  to  do  he  is  presumably  guilty 
of  negligence."  The  court  also  gave  plain- 
tifTs  request,  as  follows:  "If  the  Jury  be- 
lieve the  story  of  the  plaintiff  and  his  wife 
as  to  the  manner  of  the  collision — ^that  tbey 
had  turned  out  to  tbe  right  on  tbe  west  side 
of  the  road  before  defendant  met  them,  leav- 
ing sufSclent  space  for  him  to  safely  pass 
them  by  Iceeping  in  the  traveled  track  be 
was  driving  in,  then  there  was  no  fault  or 
negligence  on  tbe  plaintiff's  part;  and  if 
yon  find  that  the  defendant  was  negligent 
in  turning  suddenly  to  the  left  in  front  of 
the  plalntlflt,  then  tbe  plaintiff  Is  entitled  to 
recover  sncli  damages  as  he  has  suffered,  or 
may  suffer  hereafter,  from  tbe  fact  of  such 
collision."  It  is  contended  that  these  two 
instructions  are  at  variance.  We  do  not 
think  so.  As  an  abstract  proposition,  tbe 
driver  of  a  vehicle  about  to  meet  another 
team  is  presumptively  at  fault  if  be  fails  to 
turn  to  the  right  of  the  center  of  the  wrought 
portion  of  the  highway;  but  if  tbe  presump- 
tion that  he  is  thus  at  fault  is  overcome  by 
the  evidence  of  circumstances,  or  if  it  ap- 
pears that  the  fault,  if  found,  did  not  es- 
sentially contribute  to  the  injury,  the  fact 
that  be  may  have  t>een  in  a  sense  out  of 
place  does  not  place  him  beyond  the  protec- 
tion of  the  law.  Spofford  v.  Harlow,  3  Allen, 
176.  If,  although  some  portion  of  the  plain- 
tiff's carriage  was  to  tbe  left  of  the  center 
portion  of  the  traveled  way,  the  presence  of 
the  carriage  at  that  point  in  no  way  inter- 
fered with  the  passage  by  defendant  pursu- 
ing precisely  the  course  be  was  in,  it  is 
difficult  to  see  how  tbe  fault  of  plaintiff 
in  any  legal  way  contributed  to  the  injury 
so  tliat  recovery  is  to  be  denied  him  for  an 
act  of  defendant  negligent  in  itself.  Tbe 
case  of  Qulnn  v.  O'Keeffe,  9  App.  Div.  68, 
70,  41  N.  Y.  Supp.  116,  is  quite  in  point.  See, 
also,  18  Am.  &  Eug.  Enc.  L.  (2d  Ed.)  579. 

Tbe  circuit  Judge  submitted  tbe  case  to 
tbe  Jury  on  tbe  additional  theory  that,  even 
though  plaintiff  was  negligent,  "yet.  If  the 
defendant's  conduct  was  wanton  and  will- 
ful or  reckless,"  the  plaintiff  might  recover. 
This  instruction  is  attacked  by  tbe  defend- 
ant's counsel  on  two  grounds:  First,  that 
there  was  no  testimony  in  the  case  wtiicb 
Justified  the  court  in  submitting  to  tbe  Jury 
the  question  of  defendant's  gross  negligence 
at  all;  and,  secondly,  that  gross  negligence 
was  not  properly  defined.  We  are  of  tbe 
opinion  that  there  was  testimony  which  au- 
thorized tbe  submission  of  the  question  to 
the  Jury.  The  Jury  might  have  found  that 
the  defendant  approached  the  plaintiff  at  a 
rapid  gait,  without  looking  for  liira,  or  for 


any  other  person,  in  the  highway,  and  that 
by  the  exercise  of  most  ordinary  care  he 
would  have  known  of  tbe  plaintiff's  danger. 
If  the  Jury  had  so  found,  the  case  would 
have  fallen  within  the  designation  of  gross 
negligence  as  defined  by  this  court.  Richter 
V.  Harper,  95  Mich.  223, -54  N.  W.  768;  I^ 
Barge  v.  R.  R.  Co.  (Mich.)  95  N.  W.  1073. 
But  there  Is  much  force  in  tbe  contention 
that  tbe  instruction  laid  down  no  rule  tar 
the  guidance  of  the  Jury.  The  language  of 
the  charge  left  it  open  to  the  Jury  to  find 
the  defendant's  conduct  wanton,  willful  or 
reckless  according  to  standards  wholly  un- 
defined, and  the  instruction  failed  to  direct 
the  attention  of  the  Jury  to  the  important 
element  of  so-called  gross  negligence;  i.  e., 
that  before  gross  negligence  can  be  made 
out  which  warrants  recovery  notwithstand- 
ing the  precedent  contributory  negligence  of 
tbe  plaintiff,  the  negligence  of  the  latter 
must  have  been  discovered,  or  tbe  defendant 
must  have  neglected  tbe  most  ordinary  pre- 
caution In  falling  to  discover  it  As  the 
charge  was  given  to  the  Jury,  the  terms 
"wanton,"  "willful,"  and  "reckless"  may 
have  been  considered  as  words  of  emphasis, 
and,  so  understood,  defined  tbe  doctrine  of 
comparative  negligence,  which  does  not  ob- 
tain in  this  state.    Richter  v.  Harper,  supra. 

The  court  permitted  recovery  for  care  and 
nursing,  in  tlie  absence  of  any  Imsis  fur- 
nished by  proof  of  value.  This  was  error, 
under  WUliama  t.  Petoakey,  108  .Mtcb.  260, 
66  N.  W.  66. 

The  other  questions  presented  are  not 
likely  to  arise  on  a  new  trial. 

For  the  errors  pointed  out,  the  Judgment 
is  reversed,  and  a  new  trial  ordered.  The 
other  Justices  concurred. 


R.  K.  CARTER  &  CO.  v.  WEBER. 
(Supreme  Court  of  Midiigan.     Dec.  22,  1904.) 

MASTER  ANn  SKBVANT— EMPLOYMKNT  —  ACTION 
lf<Ta  SEBVICKS — CONTBACT— ADDITIONAL  TERM 
—ESTOPPEL  —  PBOOF— OENEBAL  ISSUE  —  EVI- 
DENCE. 

1.  In  an  action  on  a  written  contract  of  em- 
ployment, evidence  that  when  the  contract  was 
entered  into,  )>oth  l>efore  and  after  defendant 
signed  tbe  same,  plaintiff's  vice  president  in- 
formed defendant  tnat,  unless  the  latter  made  a 
saving  of  $5,000  imder  the  contract,  he  would 
not  be  required  to  pay  tbe  consideration  agreed 
on,  was  inadmissible  where  the  general  issne 
only-  was  pleaded  under  Cir.  Ct.  Rule  7,  subd. 
"b, '  either  to  prove  that  the  execution  of  the 
contract  was  procured  by  frnnd,  or  that  it  tend- 
ed to  show  that  after  the  contract  was  made 
it  was  so  modified  that  defendant  waa  released 
from  bis  obligation. 

2.  Cir.  Ot.  Rule  7,  snbd.  "b,"  relating  to  the 
proof  admissible  under  the  general  issne,  applies 
to  a  suit  tried  in  the  circuit  ooart  on  appeal 
from  a  justice  of  the  peace. 

3.  In  an  action  on  a  contract  of  employment 
the  fact  that  plaintiff  introduced  evidence  of  its 
vice  president  with  reference  to  a  conversation 
had  with  defendant,  which  was  inadmissible, 
and  which  differed  radically  from  defendant's 
evidence  as  to  such  conversation,  did  not  pre- 
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riade  plaintiff  from  insisting  that  such  evidence, 
so  contradicted,  did  not  raise  an  issue  triable 
in  the  cause. 

4.  Defendant  agreed  to  pay  plaintiff  a  salary 
of  $25  per  month  for  four  months  for  keeping 
defendant  posted  on  the  marltet  and  placing  or- 
ders for  defendant  to  the  best  advantage,  aad, 
if  the  service  was  satisfactory,  to  continue  the 
balance  of  the  year.  Held,  that  such  contract 
purported  to  contain  all  the  elements  of  the 
agrrenient,  and  hence  parol  evidoice  of  a  con- 
temporaneoiis  arranj^ement  that,  unless  the  COB- 
traot  operated  as  a  saving  to  defendant  vt 
$.'>.(X]0,  he  should  not  be  bound,  was  inadmis- 
sible. 

5.  Where  defendant  admitted  that  he  received 
goods  purchased  for  him  by  plaintiff,  and  tes- 
tified that  he  did  not  remember  having  paid  for 
them,  such  evidence  was  not  proof  of  payment. 

6.  Where  defendant  employed  plaintiff  for 
four  months'  trial,  and  agreed  that,  if  the  trial 
was  satisfactory,  the  employment  would  be  con- 
tinued for  the  balance  of  the  year,  defendant 
was  not  bound  to  give  plaintiff  notice  at  the 
expiration  of  the  four  months  that  the  trial  was 
unsatisfactory,  on  pain  of  being  bound  by  a 
continuance  of  the  contract. 

7.  Where  a  contract  of  employment  provided 
for  four  months'  trial,  and  that,  if  the  same 
was  satisfactory,  the  employment  should  he  con- 
tinued for  the  balance  of  the  year,  aud  for 
nearly  three  months  while  the  contract  was  in 
full  force  to  plaintiff's  knowledge  defendant  nei- 
ther obtained  nor  sought  the  benefit  of  the  con- 
tract, plaintiff  was  bound  to  infer  therefrom 
that  the  employment  was  unsatisfactory. 

8.  Where  defendant  employed  plaintiff  for  a 
specified  term,  with  the  privilege  of  continuing 
the  contract  if  satisfactory,  defendant's  receipt 
and  failure  to  answer  written  communications 
sent  by  plaintiff  through  the  mails  did  not  es- 
top defendant  from  subsequently  contending  that 
the  services  were  unsatisfactory,  and  hence  that 
he  was  not  bound  for  the  additional  term. 

Error  to  Circuit  Court,  Wayne  County; 
Joscpb  W.  Donovan,  Judge. 

Action  by  R.  K.  Carter  &  Co.  against 
Henry  C.  Weber.  A  Judgment  was  rendered 
in  favor  of  defendant,  and  plaintiff  brings 
error.    Reversed. 

Anderson  &  Rackbam,  for  appellant  O. 
S.  Anggtman,  for  appellee. 

CARPENTER,  J.  Plaintiff  is  a  corpora- 
tion organized  under  the  laws  of  New  Jer- 
sey. Its  business  is  to  make  purchases  for 
dealers  In  hardware  throughout  the  country. 
Defendant  Is  a  hardware  dealer  in  the  dty 
of  Detroit  Hay  28,  1901,  defendant  signed 
•nd  gave  plaintiff  this  written  order,  which 
was  dated  September  1,  1901:  "We  will 
pay  you  a  salary  of  $25  per  month  for  four 
months  from  date  for  keeping  us  posted  on 
market  change,  placing  orders  we  send  you 
to  otir  best  advantage ;  attending  to  all  and 
any  business  we  may  intrust  to  you.  If  this 
ie  satisfactory,  we  will  continue  for  the  bal- 
ance of  the  year  to  September  1,  1902.  Tour 
service  to  be  free  from  May  28  to  September 
1."  June  1,  1001,  plaiutilT  gave  defendant 
written  notice  of  the  acceptance  of  this  or- 
der, and  from  June  1,  1901,  to  September  1, 
1902.  defendant  received  special  weekly  let- 
ters trom  plaintiff,  stating  the  condition  of 
the  market,  its  probable  immediate  future, 
and  prices  on  different  kinds  of  hardware. 


Plaintiff,  besides  sending  said  weekly  letters, 
placed  all  the  orders  sent  by  defendant  ex- 
cept one  (and  defendant  never  complained  of 
Its  failure  to  place  this  one),  answered  all 
his  communications,  and  held  itself  ready  to 
attend  to  all  business  Intrusted  to  it.    After 
October  3,  1901,  defendant  did  no  business 
through  plaintiff,  and  in  no  way  communi- 
cated with  plaintiff,  and  after  that  date  he 
did  not  examine,  or  ev«i  open,  the  letters  re- 
ceived from  plaintiff.     He  was  not  satisfied 
with  the  services  performed  by  plaintiff,  but 
he  never  gave  notice  of  this  fact  to  plain- 
tiff.   Plaintiff  commenced  this  suit  in  Justice 
court  to  recover  a  year's  salary  at  $25  per 
month  and  $5.88  for  goods  purchased  for  de- 
fendant.    Defendant  pleaded  the  general  is- 
sue.   The  trial  in  that  court  resulted  In  a 
Judgment  for  plaintiff  for  $.305.88,  the  full 
amount  of  its  claim.    Defendant  appealed  to 
the  circuit  court,  and  the  trial  there  resulted 
in  a  verdict  and  ^Judgment  for  defendant    It 
is  to  be  inferred  from  the  record  that  this 
rerdlct  would  not  have  been  rendered  bad 
the  trial  Judge  not  permitted  defendant  to 
show  and  the  Jury  to  consider,  against  plain- 
tiff's objection,  testimony  showing  whet  oc- 
curred between  defendant  and  plaintiff's  vice 
president  at  the  time  the  latter  secured  from 
the  former  the  order  heretofore  set  forth. 
This  testimony  tended  to  prove  that  at  the 
time  the  order  was  taken,  both  before  and 
after  defendant  signed  the  same,  said  vice 
president   informed   defendant  that   unless 
the  latter  made  a  saving  of  $5,000  under  this 
contract,  he  would  not  be  required  to  pay 
the  $25  per  month  agreed  therein.     It  was 
insisted   In   the  court  below,   and  It  Is   in- 
sisted in  this  conrt  that  this  testimony  was 
Inadmissible  under  the  plea  of  the  general 
Issue.    If  the  only  grounds  upon  which  this 
testimony    was    admissible    are    (a)   that   it 
tended  to  prove  that  the  execution  of  the 
contract  was  procured  by  fraud,  and  (b)  that 
it  tended   to   show   that  after  the  contract 
was  made  it  was  bo  modified  that  defendant 
i  was  released  from  his  obligation,  the  testi- 
j  mony  was   inadmiseible  under   the  general 
'  iasufe    See  CIr.  Ct  Rule  7,  subd.  "b."    Thl.s 
'  rule  was   applicable,   though   this  suit   was 
'  originally  commenced  in  Justice  court.     See 
Uubbard  v.  Freiburger  (Mich.)  94  N.  W.  727. 
Defendant  Insists  that,  as  plaintiff  Intro- 
\  duced  on  the  trial  a  deposition  in  which  said 
j  vice  president  testified  to  said  conversation 
I  — his  testimony  differing  radically  from  that 
of  defendant — plaintiff    cannot    now    insist 
that  when  said  testimony  was  contradicted  it 
raised  an  issue  not  triable  in  this  cause.    It 
'  is  true  that  a  party  has  no  right  to  retain 
,  an  unfair  advantage  resulting  from  his  in- 
I  troducing  Inadmissible  testimony,  and  that, 
therefore,    trial    courts   may,    if    Justice   re- 
!  quires,  permit  such  testimony  to  be  contra- 
'  dieted.     While  such  a  failure  to  observe  the 
rules  of  law  for  the  admission  of  testimony 
I  warrants      punishment,      that      punishment 
i  should  have  some  relation  to   die  offense 
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Such  misconduct  does  not  make  a  party  an 
outlaw.  It  may  be  said  In  general,  and  cer- 
tainly In  this  case,  tbat  tbe  principles  of  Jtia- 
tlce  ^yould  be  subverted,  and  a  punishment 
Inflicted  out  of  all  proportion  to  tbe  offense, 
were  we  to  bold  tbat  the  admission  of  this 
Improper  testimony  effected  a  radical  change 
In  tbe  issue  to  be  tried. 

Defendant  also  insists  that  this  testimony 
was  ndmlsslblo  as  tending.to  prore  what  the 
actual  contract  was,  and  he  relies  upon  the 
cases  of  Phelps  v.  Whitaker,  37  Mich.  72; 
Welden  v.  Woodruff,  88  Mich.  130;  and 
Wood,  etc..  Machine  Co.  y.  Gaertner,  55 
Mich.  453,  21  N.  W.  885.  These  cases  and 
many  similar  cases  are  discussed  and  an- 
alyzed by  Chief  Justice  McGrath  In  the  case 
of  Cohen  v.  Jackobolce,  101  Mich.  416-418, 
68  N.  W.  665.  It  will  be°  seen  by  reading  his 
opinion  that  the  only  one  of  these  decisions 
which  tends  to  support  defendant's  position 
Is  Wood,  etc.,  Machine  Ca  v.  Oaertner,  su- 
pra. That  case  is  authority  for  the  proposi- 
tion that,  when  a  written  order  does  not  pur- 
port to  contain  all  the  elements  of  the  agree- 
ment, parol  testimony  is  competent  to  prove 
the  omitted  portions.  In  the  case  at  bar  tbe 
order  in  question  does  purport  to  contain 
the  elements  of  the  agreement  (see  Cohen  v. 
Jackobolce,  supra),  and  therefore  the  case 
of  Wood,  etc..  Machine  Co.  v.  Gaertner  is 
inapplicable.  It  may  also  be  said  that  the 
parol  testimony  held  competent  in  Wood, 
etc..  Machine  Co.  v.  Oaertner  did  not  tend  to 
contradict  the  terms  of  the  writing.  The 
testimony  of  defendant  under  consideration 
does  tend  to  contradict  it  It  tends  to  prove 
that  an  obligation  which  the  writing  makes 
absolute  was  In  fact  conditional  only.  The 
elementary  rule  of  evidence  which  forbids 
the  introduction  of  parol  testimony  to  con- 
tradict a  written  agreement  is  applicable, 
and  excludes  the  testimony.  See  Cohen  v. 
Jackobolce,  supra.  It  follows  from  this  rea- 
soning that  plaintiff  was  entitled  to  recover 
$100,  viz.,  for  four  months'  services  at  $25 
each,  as  agreed  In  said  order. 

We  think  the  plaintiff  was  also  entitled 
to  recover  the  item  of  $5.88  for  money  ex- 
pended in  the  purchase  of  goods.  Defendant 
admits  that  he  received  these  goods,  and 
says  that  he  does  not  remember  having  paid 
for  them.  This  is  no  proof  of  payment,  even 
if  payment  could  be  proved  under  the  gen- 
era] issue,  as  to  which  see  Olr.  Ct  Rule  7, 
subd.  "b." 

Having  determined  that  plaintiff  has  a 
right  to  recover  $25  for  each  of  the  four 
months  specified  In  the  order,  we  come  now 
to  the  question  of  its  right  to  recover  for  the 
remaining  eight  months  of  said  year.  It  will 
be  remembered  that  defendant  agreed,  "if 
this  trial  rthe  four  months'  trial]  was  satis- 
factory, we  will  continue  for  the  balance  of 
the  year."  It  Is  conceded  by  both  parties 
that  defendant  had  the  right  to  determine 
whether  the  trial  was  satisfactory.  But  It 
Is  contended  by  plaintiff  that  It  was  defend- 


ant's duty  to  notify  It  If  he  was  not  satisfied 
with  said  trial.  I  do  not  think  It  was  de- 
fendant's duty  to  notify  plaintiff  that  he  did 
not  Intend  to  continue  the  contract  Sec  Mc- 
Cormlck  Machine  Co.  t.  Cochran,  64  MI<  h. 
686,  31  N.  W.  561;  Osborne  v.  Rawson,  47 
Mich.  206,  10  N.  W.  201 ;  Fox  v.  Pierce,  50 
Mich.  500,  15  N.  W.  880.  Even  if  such  a  duty 
existed,  plaintiff  should  have  Inferred  de- 
fendant's dissatisfaction  from  his  conduct 
From  October  3d  to  January  1st  while  the 
contract  was  in  full  force,  defendant,  to 
plaintiff's  knowledge,  neither  obtained  nor 
sought  the  benefit  of  his  contract.  From  this 
plaintiff  should  have  Inferred,  and  I  think 
the  correspondence  Indicates  that  it  did  in- 
fer, that  defendant  was  dissatisfied. 

Nor  did  defendant's  receipt  and  failure  to 
answer  the  written  communications  make 
him  liable  for  the  remainder  of  tbe  year's 
salary  on  the  principle  of  estoppel.  Defend- 
ant did  not  voluntarily^  accept  these  com- 
munications. Plaintiff  mailed  them,  and  tbe 
postman  delivered  them.  Defendant  never 
replied  to  them,  never  used  them,  and  never 
opened  them.  He  simply  preserved  them. 
To  make  the  principle  of  estoppel  applicable. 
It  must  be  held  that  from  defendant's  silence 
— from  his  failure  to  answer  the  comniiinl- 
catlons— plaintiff  had  a  right  to  Infer,  and 
did  infer,  his  desire  to  continue  the  contract 
Plaintiff  had  no  right  to  draw  any  inference 
from  defendant's  silence,  unless  defendant 
was  under  an  obligation,  which  the  law  will 
notice,  to  answer  his  communications.  There 
Is  no  such  obligation.  While  politeness  will 
ordinarily  induce  a  man  to  answer  letters, 
he  has  the  legal  right  to  Ignore  them,  and 
to  determine  for  himself  whether  he  will 
answer  them.  Cases  may  arise  in  which  this 
right  is  of  great  value,  and  the  courts  are 
not  at  liberty  to  destroy  It  No  Inforonce 
may  be  drawn,  therefore,  merely  because 
one  does  not  return  or  answer  a  letter  re- 
ceived by  him.  See  State  Bank  v.  MeCabe 
(Mich.)  98  N.  W.  20 ;  Canadian  Bank  of  Com- 
merce v.  Coumbe,  47  Mich.  358,  11  N.  W.  IJKJ. 
It  results  from  this  opinion  tbat  the  trial 
court  erred  In  not  directing  a  verdict  for 
the  plaintiff  for  $105.88. 

Judgment  is  reversed,  with  costs,  and  a 
new  trial  ordered.  The  other  Justices  con- 
curred. 


BARLOW  T.   RIBCER. 
(Supreme  Court  of  Michigan.     Dec.  22,  1904.) 

JUSTICES  or  THE  PEACE— BEPr-BVIN—ADJOUBN- 

UENTS  —  JORISDICTION  —  NONSUIT  — 

JUDGMENT— ENTBY— MANDAMUS. 

1.  Comp.  Iawb,  i  836,  provides  that  judsment 
of  nonsuit  sbiiU  be  rendered  against  a  plaintiff 
in  a  justice  co'irt  if  he  fails  to  appear  within 
an  hour  after  the  time  to  which  an  adjournment 
shall  be  made ;  and  section  10,079  declares  that 
if  the  property  specified  in  a  writ  of  replpvin 
shall  have  been  delivered  to  plaintiff,  and  de- 
feiiflant  recover  judgment  by  discontinuance  or 
nonsuit,  such  judgment  shall  be  that  tbe  difend- 
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ant  have  return  of  the  goods,  nnless  he  elect  to 
waive  such  return.  Held,  that  where.  In  re- 
plevin before  a  justice,  the  jparties  failed  to  ap- 
pear on  the  adjourned  day,  if  the  justice  had  no 
intimation  that  the  parties  bad  agreed  on  an 
adjournment  it  was  his  duty  to  render  a  judg- 
ment of  nonsuit,  with  a  return  of  the  property. 

2.  Where  no  issue  was  joined  on  relator's  af- 
fidavit for  mandamus  against  a  justice  of  tbe 
peace,  the  statements  contained  in  such  affidavit 
must  be  considered  as  true. 

3.  Where  a  case  pending  in  a  jastice  court 
was  adjourned  to  a  particular  day,  whereupon 
plaintiff  procured  defendant's  consent  to  a  fur- 
ther adjournment,  it  was  plaintiff's  duty  to  ap- 
pear before  the  justice  and  have  the  case  ad- 
journed. 

4.  An  action  of  replevin  before  a  justice  of 
the  peace  was  adjourned  to  December  29,  1903. 
Thereafter,  at  the  request  of  counsel  for  plain- 
tiff, two  oral  agreements  were  made  by  counsel 
to  adjourn  the  case — one  to  March  2,  1904, 
and  the  other  indefinite.  These  were  not  brought 
to  the  justice's  attention  until  .Tune  22,  1SK>4, 
when  defendant's  counsel  presented  a  stipula- 
tion for  the  adjournment  of  the  cause  to  July 
27,  1904.  Held,  that  the  justice  did  not  lose 
jurisdiction  of  the  cause  by  reason  of  the  non- 
appearance of  the  parties  on  December  29th. 

5.  Where,  on  the  nonappearance  of  the  plain- 
tifF  in  replevin  before  a  justice,  he  orally  an- 
nounced his  determination  to  enter  a  judgment 
of  nonsuit  and  for  a  return  of  the  property,  as 
required  by  Clomp.  Laws,  {  10,679,  or  of  facts 
equivalent  to  such  judgment,  on  the  justice's 
subsequent  refusal  to  enter  such  judgment  man- 
damus was  maintainable  to  compel  the  same, 
notwithstanding  defendant  was  not  present  when 
the  justice  made  such  determination. 

Certiorari  to  Circuit  Court,  Barry  Coun- 
ty;  Clement  Smith,  Judge. 

Mandamus,  on  relation  of  Edwin  Barlow, 
against  Marcus  W.  Rlker,  a  Justice  of  tbe 
peace,  to  compel  the  latter  to  enter  Judg- 
ment discontinuing  or  nonsuiting  one  Tri- 
pbena  Gootlenough  in  an  action  of  replevin 
against  relator,  and  requiring  a  return  of 
tbe  chattels.  An  order  was  entered  denying 
tbe  writ,  and  relator  brings  certiorari.  Re- 
versed. 

Thomas  &  Pryor,  for  appellant  Colgrove 
ft  Pottei^  for  appellee. 

HOOKER,  J.  Trlphena  Goodenough  re- 
plevied two  cows  in  a  suit  commenced  be- 
fore a  justice  of  the  peace,  by  writ  returna- 
ble October  27,  1003.  Proceedings  seem  to 
have  been  regular  up  to  December  7,  1903, 
when  the  case  was  adjourned  to  December 
29,  1903,  upon  the  filing  of  a  written  stipu- 
lation to  that  effect  signed  by  Fred  W.  Walk- 
er, attorney  for  tbe  plalntUf,  and  by  Charles 
H.  Thomas  and  Thomas  Sullivan,  attorneys 
for  the  defendant.  Tbe  docket  entries  and 
answer  of  the  respondent  show  that  these 
counsel  bad  appeared  upon  tbe  return  and 
adjourned  day,  as  such  attorneys,  and  that 
neither  bad  questioned  tbe  authority  of  the 
others  to  appear  in  such  capacity.  The  aflJ- 
davlts  filed  with  the  application  for  man- 
damuses show,  and  we  think  that  it  is  not 
disputed,  that,  at  the  request  of  counsel  for 
tbe  plaintiff,  two  oral  agro<?raent8  were  made 
by  counsel  to  adjourn  the  case — one  to  March 
2,  1904,  and  the  other  indefinite — to  defer  tbe 


trial  nntil  tbe  plaintiff  should  recover  from 
an  Illness.  These  were  not  brought  to  the 
attention  of  the  Justice  until  June  22,  1904, 
when  defendant's  counsel  appeared  and  pre- 
sented a  written  stipulation,  signed  by  said 
counsel,  consenting  that  said  cause  should 
be  adjourned  to  said  27th  day  of  July.  On 
tbe  last-mentioned  day  no  one  appeared  for 
tbe  plaintiff,  and  counsel  asked  a  Judgment 
of  nonsuit  and  for  the  return  of  the  prop- 
erty. This  the  Justice  refused  upon  tbe 
ground  tbat  he  had  lost  Jurisdiction  to  make 
such  entry.  His  return  shows  that  neither 
party  appeared  on  December  29th,  and  bis 
docket  shows  tbat  be  called  the  cause  regu- 
larly on  that  day,  and  neither  party  appear- 
ed, although  he  held  the  case  open  for  more 
than  one  hour.  This  entry  Is  all  that  ap- 
pears of  that  date.  It  was  the  last  entry 
made.  No  pleadings  were  filed  in  tbe  case. 
His  answer  shows  that  on  July  22d  he  offer- 
ed to  enter  Judgment  dismissing  said  suit  as 
of  December  29th,  and  that  defendant's 
counsel  objected  to  his  doing  so.  On  De- 
cember 29th  tbe  Justice  had  Jurisdiction  of 
the  case,  and,  having  called  the  case  and 
no  one  appearing,  if  he  had  no  intimation 
that  tbe  parties  bad  agreed  upon  an  ad- 
journment, it  was  bis  duty  to  render  a  Judg- 
ment of  nonsuit,  with  a  return  of  the  prop-, 
erty,  under  Comp.  Laws,  I  836,  which  pro- 
vides that  Judgment  of  nonsuit,  with  costs, 
shall  be  rendered  against  a  plaintiff  if  he 
fail  to  appear  within  one  liour  after  the  time 
to  which  an  adjournment  shall  be  made,  and 
section  10,679,  which  provides.  In  substance, 
that  if  the  property  specified  in  the  writ  shall 
have  been  taken  thereunder,  and  delivered 
to  the  plaintiff,  and  tbe  defendant  recover 
Judgment  by  discontinuance  or  nonsuit,  such 
Judgment  shall  be  that  tbe  defendant  have 
return  of  the  goods  and  chattels  replevied, 
unless  he  shall  elect  to  waive  such  return. 
The  Justice  has  no  right  to  omit  such  Judg- 
ment upon  the  theory  that  the  omission  of 
the  parties  to  appear  divested  him  of  Jurisdic- 
tion in  tbe  matter.  The  answer  of  the  Jus- 
tice does  not  contradict  the  showing  made 
for  a  mandamus  as  to  what  occurred  be- 
tween December  29th  and  June  22d,  and  no 
issue  was  Joined  thereon;  hence,  under  the 
rule,  tbe  statements  contained  in  the  afla- 
davlt  must  be  taken  as  true,  and  we  must 
understand  that  the  plaintiff  prevented  de- 
fendant from  asking  a  Judgment  on  Decem- 
ber 29th  by  previously  asking  the  favor  of, 
and  agreeing  upon,  an  adjournment.  It  was 
plaintiff's  duty  to  appear  and  have  the  case 
adjourned  on  that  day. 

Again,  before  March  2d  the  parties  agreed 
upon  an  adjournment,  which  was  left  in- 
definite as  to  time,  but  which  was  made  defi- 
nite on  June  27th,  when  they  stipulated  in 
writing  tbat  the  case  should  be  adjourned  to 
July  22d. 

Tbe  Justice  did  not  lose  Jurisdiction  by  rea- 
son of  the  nonappearance  of  the  parties  on 
December  29th.    If  he  lost  Jurisdiction,  then 
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It  was  by  reason  of  his  failure  to  render  any 
Judgment  on  tliat  day.  We  should  not  say 
this  if  tbere  is  evidence  which  Justifies  the 
inference  that  a  Judgment  was  rendered.  M 
we  indulge  in  the  usual  leniency  of  criticism 
which  the  law  requires  in  regard  to  Justices' 
proceedings  and  records,  we  may  reasonably 
infer  that  when  the  Justice  had  waited  an 
hour,  and  neither  party  appeared,  he  knew 
that  the  plaintiff  was  not  entitled  to  a  Judg- 
ment, and  that  his  snit  was  at  an  end;  that 
a  Judgment  of  nonsnlt  most  follow,  under 
Comp.  Laws,  §  836;  and  that  an  order  for 
the  return  of  the  property  was  unavoidable, 
under  Comp.  Laws,  i  10,679.  Had  the  de- 
fendant appeared  later  in  the  day,  and  de- 
manded, not  the  oral  rendition  of  a  formal 
judgment  orally,  but  an  entry  of  such,  based 
on  the  claim  that  the  facts  shown  in  the 
record  were  equivalent  to  the  announcement 
of  such  a  Judgment,  we  cannot  doubt  that 
be  would  have  been  entitled  to  it;  and,  had 
such  an  application  been  opposed  by  the 
plaintiff  merely  on  the  ground  that  the  Jus- 
tice had  omitted  to  orally  announce,  the  for- 
mal though  necessary  consequence  of  the 
finding  of  facts  entered  In  the  docket,  we 
would  consider  It  a  most  technical  claim. 
The  record  that  he  made  shows  a  Judicial 
determination  at  the  proper  time  of  facts 
which  necessarily  required  a  Judgment  of 
nonsuit  and  a  return  of  the  property,  and  left 
Tjothlug  to  do  but  to  enter  the  Judgment  in 
proper  form  at  a  convenient  time. 

Doubtless  the  Justice  should  have  put  the 
Judgment  indicated  in  formal  shape  by  en- 
tering the  statement  that  the  Judgment  was 
for  nonsuit  and  a  return  of  the  property,  but 
this  being  practically  announced  either  oral- 
ly, or  by  entering  in  the  docket  the  facta 
which  are  equivalent  to  it,  the  formal  entry 
might  lawfully  be  made  later  (see  Tiff.  Jus- 
tice Guide,  p.  470);  and  if  he  refused,  an 
application  for  mandamus  to  compel  it,  made 
soon  after,  would  have  been  granted.  Under 
the  circumstances  of  this  case,  we  should  not 
refuse  it  on  the  ground  that  he  was  not  pres- 
ent, or  that  he  did  not  move  earlier. 

We  think  that  the  order  of  the  circuit 
Judge  should  be  reversed.  The  writ  will  is- 
sue.   The  other  Justices  concurred. 


HOPKINS  et  al.  v.  CROSSLEY  et  al. 
(Supreme  Court  of  Michigan.     Dec  22,  1904.) 

CORPORATIONS — DTSSOLtrTION— DISPOSITION      OF 

FUNDS— ESCHEAT— FINAL   OBDEB— APPKAI, 

—i:niE    WITHIN    WHICH    TO   TAKE. 

1.  An  order  allowing  compensation  to  counsel 
for  coDiplaiuant  in  a  suit  relating  to  the  dis- 
tribution of  a  fund  belont;ing  to  a  corporation 
duly  dissolved,  entered  before  a  final  decree  of 
distribution,  on  proof  b;  affidavit  of  the  services 
rendered  and  their  value,  but  not  made  on  ao 
issne  joined  or  beard  on  pleadings  and  proofs, 
is  a  final  order,  necpRsitating  the  taking  of  an 
appeal  therefrom  within  40  days,  under  the  ex- 
nrosg  provisions  of  Pub.  Act»  1889,  p.  380,  No. 
243,  5  144. 


2.  An  escheat  can  be  asserted  by  the  state 
alone. 

3.  Laws  1840,  p.  18,  No.  4,  incorporated  a 
volunteer  fire  department  of  a  city.  Section  6, 
as  amended  by  3  Laws  1869,  p.  1444,  No.  440. 

grovided  that  the  fund  of  the  corporation  should 
B  used  for  the  relief  of  indigent  members  there- 
of, their  widows  and  orphans,  and  for  the  main- 
tenance of  an  institution  for  moral  and  intel- 
lectual improvement,  and  tor  the  relief  of  rnich 
destitute  persons  of  the  city  as  might  be  select- 
ed. The  fund  was  derived  mainly  from  mem- 
bers. After  the  purpose  of  the  organization 
of  the  corporation  had  ceased,  the  fund  wac 
placed  in  the  hands  of  tmstees  for  specifipd 
purposes,  and  the  corporation  was  duly  dis- 
solved. The  trust  failed.  Held,  that  the  fund 
did  not  escheat  to  the  state,  but  shoald  be  di- 
vided among  the  persons  recognized  as  members 
at  the  time  of  the  dissolution,  and  the  personal 
representatives  of  such  deceased  members. 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty, in  Chancery;  George  S.  Hosmer,  Judge. 

Bin  by  Robert  Hopkins  and  others  against 
Luke  Crossley  and  othera  From  an  order 
allowing  compensatlcm  to  counsel  of  com- 
plainants, and  from  a  decree  adjudging  that 
the  fund  of  a  corporation  duly  dissolved  had 
escheated  to  the  state,  John  J.  Speed  and 
others  appeal.  Appeal  from  order  dismissed, 
and  decree  reversed. 

Fred  A.  Baker,  for  appellants.  John  J. 
Speed,  for  appellees. 

HOOKER,  J.  A  perusal  of  the  case  of 
Hopkins  v.  Crossley,  96  N.  W.  499,  will  make 
intelligible  the  facts  upon  which  the  present 
proceeding  rests.  A  decree  was  entered  in 
conformity  to  that  opinion,  and  the  cause 
was  remanded  to  the  circuit  court  for  the 
county  of  Wayne,  where  an  investigation 
was  made  of  the  claims  of  persons  asserting 
interests  in  the  fund  which  was  the  subject 
of  the  litigation.  On  February  1,  1904,  after 
the  hearing,  but  before  final  decree  upon 
the  merits,  that  court  made  an  order  allow- 
ing compensation  from  the  fund  to  counsel 
for  the  complainants  for  their  services,  and 
directing  the  trustees  to  pay  the  same  to 
counsel.  On  March  15,  1904,  a  final  decree 
was  made  upon  the  merits  of  the  cause,  ad- 
Judging  that  the  fund  had  escheated  to  the 
state,  and  ordering  the  trustees  to  pay  over 
to  the  state  the  remainder,  after  dedtictiug 
allowances  therein  mentioned.  It  directed 
service  of  the  brief  upon  the  Attorney  Gen- 
eral, In  case  of  appeat  which  we  understaitd 
to  have  been  done.  On  March  16,  1904, 
counsel  for  the  trustees  filed  and  served  a 
claim  of  appeal  from  the  final  decree  and 
said  order,  each  being  specifically  and  sep- 
arately mentioned.  The  appeal  was  per- 
fected and  entered,  and  the  cause  is  now 
before  us  for  consideration  upon  the  final 
decree,  and  a  motion  to  dismiss  the  appeal 
from  the  order,  which  motion  was  season- 
ably made,  the  hearing  thereof  having  been 
continued  to  the  hearing  of  the  principal  con- 
troversy. 

The  statute  provides:  "Sec.  144.  In  all 
cases  disposed  of  upon  pleadings  and  proofs 
such  appeal  shall  be  claimed  by  a  written 
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claim  delivered  or  transmitted  to  the  refls- 
ter  of  tbe  court,  where  such  decree  or  order 
was  entered,  within  forty  days  from  the  set- 
tlement  of  tbe  case  on  such  appeal  as  pro- 
vided by  law,  and  in  all  other  cases  within 
forty  days  from  the  entry  of  such  decree 
or  final  order  which  said  register  shall  make 
entry  thereof."  Pub.  Acts  1899,  p.  380,  No. 
243.  It  is  claimed  that,  while  no  testimony 
was  taken  at  the  hearing  on  tbe  petition  of 
counsel  for  the  allowance  for  compensation, 
the  facts  on  which  the  allowance  was  made 
were  shown  on  tlie  hearing  of  the  cause  be- 
fore Judge  Hosmer,  and  that  testimony  was 
not  settled  until  April  4,  1904,  and  it  is  said 
that  the  record  covers  both  phases  of  tbe 
case,  and  the  appeals  could  be  taken  within 
40  days  from  either  the  order  making  the 
allowance  or  the  decree  of  distribution.  The 
order  was  made  upon  proof,  by  afiSdavit,  of 
the  services  rendered,  and  their  value.  It 
was  not  made  upon  an  issue  Joined,  or  heard 
upon  pleadings  and  proofs.  It  was  a  final 
order,  and  should  have  been  appealed  from 
within  40  days.  It  follows  that  the  appeal 
should  be  dismissed  so  for  as  it  applies  to 
such  order. 

By  reference  to  our  former  opinion,  96  N. 
W.  4C9,  It  will  appear  that  the  "Old  Volun- 
teer Fire  Department  of  Detroit"  was  in- 
corporated by  special  act  of  the  Legislature 
(Laws  1840,  p.  13,  No.  4).  Section  6  of  the 
act.  as  amended  in  18C9  (3  Laws  1869,  p. 
1444,  No.  440),  provided  the  uses  to  which 
its  fund  should  be  devoted.  In  the  opinion 
of  the  learned  circuit  Judge,  this  corporation 
was  a  public  corporation  and  a  public  char- 
ity, and  upwa  its  dissolution  its  remaining 
property  escheated  to  the  state.  He  ex-  I 
pressed  the  opinion  that.  If  it  were  a  private  I 
instead  of  a  public  charity,  the  result  be  the 
same.  We  may  observe,  in  this  connection, 
that  an  escheat  must  usually  be  asserted  by 
the  state.  No  one  else  can  do  so.  In  this 
case  no  one  has  asserted  it.  On  the  con- 
trary, the  Attorney  General,  though  notified 
of  the  decree  and  of  this  appeal,  has  not 
thought  advisable  to  make  any  claim  to  this 
fund  on  behalf  of  tbe  state.  Had  this  fund 
been  donated  to  the  corporation  charged 
with  the  uses  mentioned  in  section  6  of 
the  act,  it  could  have  been  sustained  as  a 
private  charity,  for  the  main,  if  not  ex- 
clusive, purpose  was  to  relieve  persons  in- 
terested in  the  fund,  and  in  such  cases  the 
courts  do  not  hold  a  public  charity  to  have 
been  created.  Thus,  in  Swift's  Ex.  v.  Ben. 
Soc.,  73  Pa.  362,  It  was  held  that  "a  bene- 
ficial society  whose  benefits  and  benevolences 
are  confined  exclusively  to  its  contributing 
members  is  not  a  ciiaritable  use."  Two 
years  later  (1875)  this  subject  was  consider- 
ed by  the  Supreme  Court  of  Massachusetts. 
There  a  trust  was  declared,  the  bouoflciaries 
of  wlsich  were  the  grantees  themselves,  with 
such  as  they  should  associate  to  themselves, 
"their  heirs  and  successors."  It  was  said 
these  last  words  "Indicated  that  the  grantor 


contemplated  a  permanence  of  association 
of  tbe  cestuis  que  trust,  and  intended  to  con- 
vey tbe  fee  of  the  land."  This  conveyance 
was  for  the  purpose  of  maintaining  public 
worship  by  a  proposed  religious  society,  and 
yet  the  court  held  it  not  to  be  a  public  char- 
ity, and,  as  we  have  seen,  said  that  the  fee 
was  conveyed.  See,  also.  Attorney  General 
T.  Federal  St  Meetlngbouse,  8  Gray,  50; 
Saltonatall  v.  Sanders,  11  Allen,  464;  Atty. 
Gen.  T.  Trinity  Church,  9  Allen,  422;  Weils 
V.  Heath,  10  Gray,  17.  In  Bangor  v.  Rising 
Virtue  Lodge,  73  Me.  428,  40  Am.  Rep.  3ti9, 
it  was  held  that  "the  disUnctlve  characteris- 
tics of  a  public  charity  are  that  Its  funds  are 
derived  from  gifts  and  devises,  and  not  from 
fees,  dues,  and  assessments,  and  that  it  is 
not  confined  to  privileged  Individuals,  but 
is  open  to  the  indefinite  public."  See,  also, 
other  cases  cited  by  counsel  as  follows: 
Kent  T.  Dunham,  142  Mass.  216,  7  N.  Bl.  730, 
56  Am.  Rep.  C67;  Newcomb  v.  Boston  Pro. 
Deipt,  151  Masa  215,  24  N.  B.  89,  6  L.  R.  A. 
778.  The  corporation  was  held  to  be  a  pri- 
vate corporation,  and  not  public,  and  that 
it  was  not  a  public  charity. 

In -the  present  instance  tbe  fund  was  de- 
rived from  members  mainly.  Whatever  its 
source,  it  became  the  property  of  this  cor- 
poration. Before  its  dissolution,  it  attempt- 
ed to  dispose  of  it  to  certain  charitable  uses, 
but  failed,  whereby  the  legal  title  remained 
In  the  trustees.  No  one  claims  that  the 
trustees  should  bold  for  their  own  l>enefit. 
Had  not  the  corporation  been  dissolved,  we 
cannot  doubt  tliat  it  could  recover  the  fund, 
and  devote  it  to  Its  own  purposes,  as  pro- 
vided in  section  6  of  its  own  organic  act 
But  it  was  dissolved,  and  the  attempt  of 
its  surviving  members  to  reclaim  the  fund 
(to  which  the  trustee  has  no  Just  claim)  Is 
met  by  denial  upon  the  ground  that  they 
have  no  claim  upon  it,  for  the  reason  that  it 
had  escheated  to  the  state.  An  escheat 
must  rest  upon  the  fact  that,  the  trust  fall- 
ing, there  is  no  one  lawfully  entitled  to  tbe 
fund.  It  Is  true  that  the  corporation  no 
longer  exists,  but  its  members  and  their  rep- 
resentatives remain.  The  doctrine  that  up- 
on the  dissolation  of  a  corporation  its  real 
estate  reverts,  and  its  personal  property 
goes  to  the  crown.  Is  a  hard  doctrine  that 
courts  of  equity  have  power  to  relieve 
against,  and  we  think  that  such  a  rule  Is 
not  generally  applied  In  this  country  to  cor- 
porations in  which  the  members  had  a  pe- 
cuniary interest.  See  Tinkham  v.  Borst,  31 
Barb.  411;  Bacon  v.  Robertson,  18  How. 
481,  15  L.  Ed.  499;  BroiiRhton  v.  Pensacola, 
93  U.  S.  209,  26  L.  Ed.  890;  Towar  v.  Hale, 
46  Barb.  361;  10  Cyc.  of  Law  &  Pro.  1327; 
9  A.  &  E.  Ency.  of  Law  (2d  Ed.)  608. 

Our  examination  of  the  authorities  leads 
us  to  the  opinion  that  the  doctrine  of  the 
common  law,  odious  at  home,  and  reluctant- 
ly followed  in  this  country.  In  some  Instan- 
ces had  a  doubtful  origin,  and,  as  said  In  2 
Kent's  Commentaries,  307,  note,  should  be 
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considered  obsolete.  It  Is  a  new  question 
In  this  state,  and  we  feel  Justified  in  denying 
its  application  here.  Statutes  implying  leg- 
islative disapproval  of  it,  and  providing 
against  its  consequences  by  authorizing  the 
winding  up  of  the  affairs  of  defendant  cor- 
porations, were  early  passed,  and  are  of  wide 
application.  We  feel  justified  In  saying, 
therefore,  that  the  fund  in  the  bands  of  the 
trustees  remained  In  equity  the  property  of 
the  corporation,  and  upon  its  dissolution  its 
existing  members  succeeded  to  its  rights. 
They  and  their  representatives  are  entitled 
to  have  this  fund  divided  between  them. 
The  persons  entitled  to  share  In  this  fund 
are  those  recognized  as  members  at  the 
time  of  dissolution  who  are  now  living,  and 
the  personal  representatives  of  such  mem- 
bers as  have  since  died;  In  other  words, 
those  of  the  116  members  who  participated 
In  the  division  in  1887  who  now  survive,  and 
the  personal  representatives  of  those  said 
116  who  have  deceased  since  the  dissolution 
of  the  corporation. 

We  think  that  the  trustees  should  be  al- 
lowed a  reasonable  sum  for  their  services 
since  November  10,  1908.  They  should  also 
be  allowed  their  reasonable  disbursements 
in  relation  to  tbe  administration  of  the  trust, 
and  a  reasonable  allowance  should  be  made 
to  them  for  the  payment  of  their  counsel, 
taking  into  consideration  such  sums  as  have 
been  already  paid. 

The  decree  is  reversed,  a  decree  for  com- 
plainants entered,  and  cause  remanded,  with 
direction  to  the  circuit  court  to  make  distri- 
bution in  accordance  with  the  opinion.  The 
costs  of  tlie  appeal  will  be  paid  from  the 
fund.    The  other  Justices  concurred. 


CAVAS'AUQn  V.  ROBINSON  et  al. 
(Supreme  Court  of  Michigan.     Dec.  22,  1904.) 

AXTOBNEY    AND    CLIENT— CONTINGENT   IXB— 

CONTRACT— CONSTBUCTION — QUAN- 

Tim   UEBUIT. 

1.  A  contract  by  an  attorney  to  procure  pay- 
ment of  a  legacy  to  the  heirs  for  a  continj^cnt 
fee  based  on  a  percentage  of  the  amount  col- 
lected contemplates  that  the  attorney  shall  per- 
form whatever  services  may  be  necessary,  in- 
cluding services  in  the  taking  of  an  appeal  ren- 
dered necessary  by  an  erroneous  decision  of  the 
trial  rourt. 

2.  Where  an  attorney  contracted  with  an 
agent  of  certain  heirs  to  get  a  legacy  paid  over 
to  the  heirs  of  tbe  legatee  for  a  contingent  fee 
of  20  per  cent,  of  the  amount  collected,  and  to 
pay  to  the  agent  one-third  of  such  contingent 
fee,  the  fact  that  the  agent  declined  to  furnish 
a  bond  on  an  appeal  rendered  necessary  by  an 
erroneous  decision  of  the  trial  court  was  not  a 
breach  of  the  contract  entitling  the  attorney  to 
recover  on  a  quantum  meruit  merely  because  he 
successfully  prosecuted  an  appeal  not  expressly 
providi'd  for  in  contract  without  assistance  from 
the  heirs  or  their  agent,  and  was  enabled  there- 
by to  make  the  collection. 

Error  to  Circuit  Court,  Kalamazoo  Coun- 
ty;  John  W.  Adams,  Judge. 


Suit  by  Thomas  J.  Cavanangh  against 
Ellen  Robinson  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Alfred  J.  Mills,  for  appellant  Howard  & 
Howard,  for  appellees. 

MONTGO\rBRY,  J.  The  controversy  In 
this  suit  is  over  attorney's  fees  claimed  by 
the  plaintiff  in  a  suit  for  the  construction  of 
the  win  of  Jane  Korth,  wherein  the  defend- 
ants in  this  suit  were  complainants  and 
Mary  Finch  was  defendant  The  defend- 
ants herein  are  residents  of  Ireland.  J.  H. 
Hubbell  &  Co.,  of  New  York  City,  acted  as 
their  agents  in  the  litigation  in  regard  to  tbe 
will,  and  are  still  acting  as  their  agents  In 
this  matter.  J.  H.  Hubbell  &  Co.,  acting 
as  agents  as  aforesaid,  first  wrote  to  James 
E.  Chandler,  then  an  attorney  at  Paw  Paw, 
"Mich.,  in  regard  to  the  will  controversy. 
Mr.  Chandler  was  at  that  time  a  partner  of 
Judge  Heckert,  and  Judge  Heckert  was  tben 
the  probate  Judge  of  Van  Buren  county,  and 
Mr.  Chandler,  for  that  reason,  not  caring  to 
act  In  the  case,  recommended  to  Hubbell  & 
Co.  that  they  employ  the  plaintiff  in  tbis 
case,  Thomas  J.  Cavanaugh,  who  was  then, 
and  still  Is,  a  practicing  attorney  at  Paw 
Paw.  The  arrangenjent  between  Hubbell 
&  Co.  and  said  Cavanaugh  was  all  by  cor- 
respondence, and  we  insert  tbe  letters  that 
we  deem  to  be  material  to  an  understanding 
of  the  issue  Involved.  The  first  is  as  fol- 
lows: 

"New  York  City,  Feb.  17,  189a. 

"Thomas  J.  Cavanaugh,  Esq.,  First  Na- 
tional Bank  Building,  Paw  Paw,  Michigan — 
Dear  Sir:  In  further  acknowledgment  of 
your  report  of  December  7th,  which  we  com- 
municated to  our  correspondent  in  Ireland, 
we  regret  that  he  has  advised  us  that  his 
clients  are  not  in  a  position  to  advance  tbe 
necessary  funds  to  contest  the  claim  of  tbe 
Weldens  to  the  assets  of  the  estate.  As  we 
Judge  from  your  report  that  it  will  be  neces- 
sary to  file  a  bill  in  chancery  to  get  a  con- 
struction placed  upon  the  will,  we  should 
like  to  have  you  advise  us  If  you  would  un- 
dertake the  necessary  legal  work  on  a  con- 
tingent fee.  Our  clients  are  too  poor  to  pay 
any  court  costs,  or  any  fee  for  services,  un- 
less chances  of  success  warrant  you  in  un- 
dertaking to  prosecute  their  interests,  yotir 
fee  to  be  wholly  contingent  upon  your  suc- 
ceeding. We  wish  you  would  advise  us 
what  would  be  your  charge  in  case  you 
could  get  the  assets  paid  over  to  the  heirs  of 
Thomas  Robinson.    »    •    • 

"We  shall  be  pleased  to  hear  from  you  at 
your  earliest  convenience. 

"Yours  truly,         J.  H.  Hubbell  &  Co." 

The  material  portion  of  Mr.  Cavanaiigh's 
reply  to  this  letter  rends  as  follows: 

"Paw  Paw,  2—19—1896. 

"J.  H.  Hubbell  &  Co.,  309  Broadway,  New 
York — Dear   Sirs:    Repaying  to  your   faror 
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of  the  ITth  inst  will  aay  that  •  •  •  we 
would  be  willing  to  undertake  the  collection 
of  these  legacies  upon  a  contingent  fee,  pro- 
vided clients  will  forward  the  amount  of 
actual  costa,  that  Is  the  court  costs,  etc.  It 
would  be  necessary  that  ten  dollars  be  ad- 
vanced towards  the  costs,  upon  receipt  of 
which  we  will  prepare  a  bill  and  have  a  con- 
struction placed  upon  the  will.  Should  it 
turn  out  that  we  were  unsuccessful,  clients 
would  have  to  pay  taxable  costs,  which 
would  amount  to  about  forty  dollars.  Should 
our  fees  be  contingent  as  indicated  above, 
we  should  expect  to  charge  clients  twenty- 
five  per  cent  of  amount  collected,  one-third 
to  go  to  you  and  two-thirds  to  be  retained 
by  ourselves.  If  this  matter  is  to  be  con- 
tested it  ought  to  be  attended  to  at  once. 
It  will  take  some  little  time  to  prepare  a  bill 
and  some  further  time  to  have  it  signed  by 
some  one  of  the  legatees.    *    *    * 

"Very  truly  yours,        T.  J.  Cavanaugh." 

Hubbell  &  Co.'s  reply  reads  as  follows: 
"New  York  City,  March  2nd,  1896. 

"Thos.  J.  Oavanaugh,  Esq.,  First  National 
Bank  Building,  Paw  Paw,  Mich.— Dear  Sir: 
We  are  in  receipt  of  your  letter  of  the  IMh 
alt.  enclosing  us  a  copy  of  the  will  of  Jane 
Korth,  deceased,  for  which  we  thank  you. 

"As  we  wrote  you  on  February  17th,  our 
clients  are  not  in  a  position  to  advance  the 
amount  necessary  to  enable  us  to  file  a  bill 
in  your  chancery  court  to  get  a  construction 
npon  the  will,  and  before  rendering  ourselves 
liable  for  so  large  a  sum  as  forty  dollars, 
we  shall  much  appreciate  your  giving  us  as 
fully  as  you  can  the  different  points,  both 
pro  and  con,  upon  which  the  Judge  would  be 
called  to  pass.  If  you  will  be  good  enough 
to  itemize  the  statements  on  a  separate  sheet, 
we  shall  be  glad  to  submit  them  to  one  of 
our  correspondents  at  Detroit  or  Grand  Rap- 
ids and  request  him  to  favor  us  with  his 
views,  and  should  his  findings  be  favorable, 
we  will  advance  you  the  necessary  court 
costs  to  file  a  bill  in  the  chancery  court,  ask- 
ing for  a  construction  upon  the  clause  of  the 
will. 

"We  shall  be  pleased  if  you  will  let  us 
have  a  statement  of  the  different  points  at 
issue  at  the  very  earliest  date  possible. 

"Yours  truly,  J.  H.  Hubbell  &  Co." 

Hubbell  &  Co.  later  wrote  to  Cavanaugh 
a  letter  as  follows: 

"New  York  City,  July  14,  1896. 

"Thomas  J.  Cavanaugh,  Esq.,  Paw  Paw, 
Mich. — Dear  Sir:  We  have  delayed  answer- 
ing your  communication  in  regard  to  proceed- 
ings in  the  above  matter,  until  we  could 
hear  from  the  legal  representatives  in  Ire- 
land. We  obtained  an  opinion  from  a  well 
known  lawyer  in  Detroit  in  regard  to  the 
position  claimed  by  yon,  and  he  Is  of  the 
opinion  that  your  views  are  correct. 

"We  have,  therefore,  decided  to  advance 
such  taxable  costs,  amounting  to  not  more 
than  forty  dollars,  as  may  be  necessary  to 


prosecute  the  suit,  upon  the  terms  mentioned 
in  your  favor  of  February  19th. 

"Please,  therefore,  proceed  at  once  and 
advise  us  when  you  desire  us  to  remit  the 
costs  in  the  case. 

"Yours  truly,         J.  H.  Hubbell  &  Co." 

Cavanaugh's  reply  Is  as  follows: 

"Paw  Paw,  7—31—1896. 

"J.  H.  Hubbell  &  Co.,  New  York  City- 
Dear  Sirs:  In  re  Jane  Korth  estate.  We 
will  prepare  bill  and  file  Just  as  soon  as  we 
can  reach  the  matter,  which  will  be  In  a 
short  time  now. 

"Very  truly  yours,        T.  J.  Cavanaugh." 

In  pursuance  of  the  contract  made  in  these 
letters,  the  plaintiff  prepared  and  filed  a 
bill  in  the  circuit  court  for  the  county  of  Van 
Buren  for  the  construction  of  the  will  of 
Jane  Korth.  This  case  went  to  final  hear- 
ing, and  the  case  was  dismissed  by  Judge 
Buck,  who  was  then  presiding  Judge  for  that 
circuit.  Mr.  Cavanaugh's  letter  announcing 
the  result  of  the  suit  In  the  circuit  court  is 
as  follows: 

"Paw  Paw,  3—23—1897. 

"J.  H.  Hubbell  &  Ca,  300  Broadway,  New 
York — Dear  Sirs:  In  re  Jane  Korth  estate. 
Yesterday  morning  the  court  handed  down 
a  verbal  opinion  in  the  Robinson-Finch  case, 
holding  that  a  decree  should  be  entered  for 
the  defendants,  dismissing  our  petition.  We 
still  tliink  we  are  right  in  the  premises,  and 
are  willing  to  take  our  chances  and  to  per- 
form the  labor  of  taking  this  case  to  the 
supreme  court  contingently,  provided,  of 
course,  that  petitioners  will  pay  actual  costs. 
A  further  bond  will  have  to  be  filed  if  It  Is 
taken  to  the  supreme  court  Kindly  let  us 
hear  from  you  as  to  what  you  want  done  in 
the  matter,  and  greatly  oblige, 

"Very  truly  yours,        T.  J.  Cavanaugh." 

Hubbell  &  Ooi's  letter  in  reply  is  as  fol- 
lows: 

"New  York  City,  March  23,  1897. 

"Thos.  J.  Cavanaugh,  Esq.,  First  National 
Bank  Building,  Paw  Paw,  Mich. — Dear  Sir: 
We  are  In  receipt  of  your  favor  of  March 
23rd  and  contents  noted.  Please  inform  us 
what  the  actual  costs  are  thus  far  and  the 
amount  of  the  bond  necessary  to  be  filed  to 
take  the  case  to  the  supreme  court,  and  also 
the  prefer  costs  of  the  appeal  for  printing 
etc. 

"Please  send  us  the  name  of  the  trial 
Judge,  also  in  what  court  the  trial  took  place 
and  please  send  us  a  copy  of  your  and  also 
your  opponent's  brief  used  on  the  trial.  We 
may  wish  to  submit  them  to  counsel. 

"Yours  truly,  J.  H.  Hubbell  &  Co." 

Later  Hubbell  &  Co.  wrote  as  follows: 
"New  York  City,  April  20,  1807. 

"Thomas  J.  Cavanaugh,  Esq.,  Paw  Paw, 
Mich. — ^Dear  Sir:  After  due  reflection  we 
have  determined  that  the  amount  Involved 
does  not  warrant  us  in  giving  a  bond  for 
costs.  Our  counsel  advises  us,  that  If  Thom- 
as Welden  Is  still  living,  construction  of  the 
will  Is  of  trifling  Importance  and  It  may  not 
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be  worth  while  to  appeal,  bnt  If  he  Is  dead 
ond  the  property  1b  worth  It,  he  would  ap- 
peal. J.  H.  Hubhell  &  Co." 

Hubbell  &  Co.,  at  the  cominencement  of 
the  litigation  in  the  circuit  court,  adTanced 
$15  on  the  costs.  The  costs  In  the  circuit 
(■curt  amounted  to  $47.35,  and  on  May  27th 
Hubbell  &  Co.  remitted  the  balance  of  $32.- 
35.  Mr.  Cavanangh,  without  any  further  or 
different  arrangement,  proceeded  himself  to 
appeal  the  case  to  this  court,  and  this  court 
decldcKl  the  case  In  bis  favor.  He  announ- 
ced the  result  of  the  decision  of  this  court  to 
Hubbell  &  Co.  by  letter  on  the  2l8t  day  of 
May,  1808.  Hubbell  &  Co.'s  reply  to  this 
letter  reads  as  follows: 

"New  York  City,  May  23,  1898. 

"Thomas  J.  Cavanaugh.  Esq.,  Paw  Paw, 
Mich. — Dear  Sir:  We  are  In  receipt  of  your 
favor  of  the  21st  Inst,  enclosing  opinion  in 
the  case  of  Robinson  vs.  Pinch,  for  which 
we  thank  you.  We  heartily  congratulate  you 
upon  having  the  courage  of  your  convictions 
in  carrying  this  case  up  on  appeal. 

"Tours  truly,  J.  H.  Hubbell  &  Co." 

After  the  decision  of  this  court  in  the  will 
case,  Hubbell  &  Co.  fin-nlshed  Mr.  Cava- 
naugh  powers  of  attorney  from  the  defend- 
ants, and  Mr.  Cavanaugh  thereupon  proceed- 
ed under  partition  proceedings  to  have  the 
property  Involved  In  the  will  sold.  The 
property  sold  for  $1,265.  Mr.  Cavanaugh 
then  sent  to  Hubbell  ft  Co.  a  bill  for  his 
serA'lces  and  disbursements.  This  bill  was 
not  limited  In  its  charges  for  services  to  the 
25  per  cent,  agreed  upon,  but  was  made  up 
of  per  diem  charges  for  trial  of  the  case  at 
the  circuit  and  in  the  Supreme  Court.  A 
controversy  arose  between  the  plaintiff  and 
Hubbell  &  Co.  over  this  bill,  and  by  an  ar- 
rangement between  them  this  suit  was  in- 
stituted for  the  purpose  of  having  the  rights 
of  the  parties  settled,  Mr.  Cavanaugh  in  the 
meantime  depositing  with  the  First  National 
Bank  of  Paw  Paw  the  amount  In  contro- 
versy. On  the  trial  the  plaintiff  recovered 
two-thirds  of  25  per  cent,  of  the  amount 
realized,  and  In  addition  all  disbursements 
made  by  him,  le^s  $47.35,  paid  to  him  by 
Hubbell  &  Co.     Plaintiff  brings  error. 

The  sole  question  is  whether  the  recovery 
was  properly  limited  to  the  two-thirds  of  25 
per  cent.,  or  whether,  on  the  other  hand,  the 
plaintiff  is  entitled  to  recover  on  a  qna-itum 
meruit.  The  contention  is  that,  fairly  con- 
strued, the  coiTespondence  makes  a  contract 
to  carry  the  case  to  completion  In  the  cir- 
cuit court  for  25  per  cent,  of  the  amount  re- 
covered and  an  allowance  of  not  to  exceed 
.$40  for  costs:  that  the  necessity  for  an  ap- 
peal was  not  considered;  and  that,  as  the 
plaintiff  did  In  fact  render  services  which 
proved  valuable  to  the  defendants,  they  are 
bound  to  pay  for  them.  There  Is  an  appear- 
ance of  abstract  Justice  in  the  plaintiff's 
position.  He  has  rondorod  very  valuable 
servlcps  for  his  clients,  and  will  probably  be 
somewhat  inadequately  paid  if  the  judgment 


below  stands.  Nevertheless  we  must  be 
able  to  find  some  authority  in  the  contract 
before  we  can  enlarge  the  agreed  compen- 
sation. It  will  be  noted  that  the  letter  of 
Hubbell  &  Co.  of  February  17th  asks  plain- 
tiff to  state  what  his  charge  would  be  "In 
case  yon  get  the  assets  paid  over  to  the  beirs 
of  Thomas  Robinson."  In  answer  the  plain- 
tiff states  the  figure  at  25  per  cent  of  tbe 
amount  collected.  It  Is  probably  true  that 
neither  party  understood  that  It  would  be 
necessary  to  appeal  the  case  to  the  Supreme 
Couit,  but  their  contract  was  broad  enongb 
to  Include  all  work  essential  to  secure  tbe 
fund  to  the  heirs  of  Thomas  Robinson. 

It  is  suggested  that  the  relations  of  tbe 
parties  were  changed  by  the  refusal  of  Hub- 
bell &  Co.  to  put  up  a  bond  on  appeal.  Tbis 
view  Is  fallacious  for  two  reasons.  Tbe 
original  contract  contemplating  that  the  plain- 
tiff should  perform  whatever  services  -were 
necessary  to  secure  the  payment  of  the  leg- 
acy to  the  belrs  of  Thomas  Robinson,  and 
containing  no  provision  that  Hubbell  &  Co. 
should  bind  themselves  for  any  amount  in 
excess  of  $40,  they  committed  no  breach  of 
contract  when  they  declined  to  fumisb  a 
bond  on  appeal.  Secondly,  If  tbe  view  'were 
to  be  accepted  that  such  refusal  amoanted 
to  a  discharge  of  complainant  and  that  tbe 
original  contract  only  contemplated  a  trial 
at  the  circuit  and  did  not  contemplate  at 
all  the  contingency  of  an  appeal,  we  are 
wholly  unable  to  find  any  authority  for  tak- 
ing such  appeal  at  the  charge  of  tbe  de- 
fendants. It  happened  that  tbe  appeal  turn- 
ed out  greatly  to  their  advantage.  This 
alone  is  not  enough  to  entitle  tbe  plaintiff 
to  compensation.  There  must  have  been  an 
employment  We  think  tbe  court  below 
rightly  held  that  what  tbe  plaintiff  did  was 
In  performance  of  his  special  contract  ana 
that  tbe  appeal  was  taken  In  furtherance 
of  his  own  Interests. 

Tbe  Judgment  Is  affirmed.  Tbe  other  Jus- 
tices concurred. 


In  re  CAMPBELL.   . 
(Supreme  Court  of  Michigan.    Dec.  22,  1904.) 

INDETKRMI.VATE   SENTEKCE  LAW— FIXING   MAX- 
IMUM  6ENTENCB>— BltPBA.1. — CON- 
STITUTIONAL   LAW. 

1.  Under  Pub.  ^Vcts  1903,  p.  168,  No.  136,  S  1, 
providing  that  every  sentence,  with  certain  ex- 
ceptions, shall  be  nn  indetirminate  sentence; 
that  the  term  of  imprisonment  of  any  person  so 
convicted  and  sentenced  shall  not  exceed  tbe 
ranximuni  term  provided  by  law  for  tbe  crime 
for  which  the  prisoner  was  convicted  and  sen- 
tenced, and  tliat  no  prisoner  shall  be  discharged 
till  after  he  has  served  at  least  the  minimam 
term  as  provided  by  law :  provided,  that  in  all 
cases  where  the  maximum  sentence,  in  the  dis- 
cretion of  the  court,  may  be  "for  life  or  any 
nnmber  of  years,"  the  court  shall  fix  the  maxi- 
mum somber  of  years:  provided,  further,  that 
in  all  cases  where  no  minimum  sentence  is  fixed 
by  law  the  court  shall  fix  such  minimum — tbe 
court  is  not  required  to  fix  the  maximmn  sea- 
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tence  where  the  statute  fixes  the  maximum 
term  of  imprisonment  for  the  crime  at  a  certain 
number  of  years. 

2.  The  determinate  sentence  law  is  repealed  by 
Indeterminate  Sentence  Law  (Pub.  Acts  1903,  p. 
171,  No.  13(}),  §  10,  repealing  all  acts  and  parts 
of  acts  inconsistent  with  it. 

3.  The  constitutional  amendment  (Pub.  Acts 
1903,  p.  452)  expressly  authorizing  the  enact- 
ment of  an  indeterminate  sentence  law  authorizes 
Act  No.  136,  p.  168,  S  1,  providing  for  seutences 
fixing  no  maximum  term  of  imprisonment. 

Petition  of  Mary  Campbell  for  writ  of  ba< 
beas  corpus.    Writ  dismissed. 

Timothy  E.  Tareney  and  John  W.  MeGrath, 
for  petitioner.  Charles  A.  Blalr,  Atty.  Gen., 
and  George  S.  Law,  for  respondent  Superin- 
tendent of  House  of  Correction. 

CARPENTER,  J.  January  5,  1904,  peti- 
tioner was  convicted  of  the  crime  of  larceny 
in  the  circuit  court  for  the  county  of  Clinton. 
Sbe  was  sentenced  to  confinement  in  the  De- 
troit House  of  Correction  for  a  period  "not 
less  than  one  year."  No  maximum  term  of 
imprisonment  was  fixed  by  the  court  pro- 
uouucing  sentence.  The  minimum  term  fixed 
by  the  court  having  expired  If  petitioner  re- 
ceives allowance  tor  good  time,  she  demands 
her  release  upon  the  ground  that  her  further 
detention  Is  illegal,  because  the  court  failed 
to  fix  any  maximum  term  of  imprisonment 
Petitioner's  right  to  be  discharged  Is  based  on 
the  contention  that  It  was  the  dnt;  of  the 
court,  in  sentencing  her,  to  fix  a  maximum 
term  for  her  imprisonment.  The  eorrectness 
of  this  contention  depends  upon  the  proper 
construction  of  section  1,  Act  No.  136,  p.  168 
(the  indeterminate  sentence  act)  of  the  Public 
Acts  of  1903,  which  reads  as  follows:  "Every 
sentence  to  the  State  Prison  at  Jackson,  to 
the  Michigan  Reformatory  at  lonla,  to  the 
State  House  of  Con-ection  and  Branch  of  the 
State  Prison  in  the  Upper  Peninsula,  and  to 
the  Detroit  House  of  Correction,  of  any  per- 
son hereafter  convicted  of  a  crime,  except  of 
a  person  sentenced  for  life,  or  a  child  under 
fifteen  years  of  age,  shall  be  an  indeterminate 
sentence  as  hereinafter  provided.  The  term 
of  imprisonment  of  any  person  so  convicted 
and  sentenced  shall  not  exceed  the  maximimi 
term  provided  by  law  for  the  crime  for  which 
the  prisoner  was  convicted  and  sentenced, 
and  no  prisoner  shall  be  discharged  until  aft- 
er he  shall  bare  served  at  least  the  minimum 
term  as  provided  by  law  for  the  crime  for 
which  he  was  convicted:  provided,  that  In  all 
cases  where  the  maximum  sentence,  in  the 
discretion  of  the  court,  may  be  for  life  or  any 
number  of  years,  the  court  imposing  sentence 
shall  fix  the  maximum  sentence:  provided 
further,  that  in  all  cases  where  no  minimum 
sentence  Is  fixed  by  law,  the  court  imposing 
sentence  shall  fix  such  minimum,  which  mlnl- 
uium  shall  not  be  less  than  six  months." 
This  statute  Imposes  on  the  trial  court  the 
dnty  and  gives  It  authority  to  fix  the  maxi- 
mum sentence  only  "In  cases  where  the  niaxl- 
iTium  sentence.  In  the  discretion  of  tho  court, 
may  be  for  life  or  for  any  number  of  years." 


Did  this  authoriEe  or  require  the  trial  court 
to  fix  a  maximum  sentence  for  petitioner? 
The  law  in  express  terms  fixed  the  maximum 
term  of  imprisonment  for  the  crime  (larceny) 
for  which  petitioner  was  convicted  and  sen- 
tenced at  five  years.  See  section  11,558, 
Comp.  Laws  1897.  If  the  trial  court  can  or 
shonld  fix  the  maximum  sentence  in  this  case, 
he  must  fix  it  in  every  case  where  the  law 
fixes  a  maximum  term  of  imprisonment,  and 
gives  him  discretion  to  lessen  that  term.  In 
short,  under  tliat  construction.  It  is  the  duty 
of  the  trial  com-t  to  fix  a  maximum  sentence 
in  nearly  every  case  in  which  lie  sentences  a 
convict  What  is  meant  by  "cases  where  the 
maximum  sentence,  in  the  discretion  of  the 
cou-t,  may  be  for  life  or  any  numbo:  of 
years"?  Does  it  mean  all  cases  where  a  court 
has  autliority  to  sentence  for  a  less  period  of 
time  than  a  definite  number  of  years,  which 
the  statute  in  express  terms  says  shall  be 
the  maximum?  If  it  does,  the  proviso,  which 
it  may  be  presimied  extends  to  only  a  part  of 
the  Instances  within  the  statute,  embraces 
substantially  all  of  them.  If  It  does,  the 
trial  Judge,  by  prescribing  a  very  low  maxi- 
mum, may  totally  deprive  the  Governor,  par- 
don board,  and  board  of  control  of  the  op- 
portunity to  exercise  the  discretion  wttlch  the 
statute  intended  to  give  them.  If  it  does, 
then  the  trial  judge,  in  cases  where  he  can 
fix  the  minimum — as  in  larceny — may,  by 
increasing  the  minimum  and  reducing  the 
maximum,  make  a  determinate  sentence,  and 
thus  frustrate  tlie  legislative  purpose  in  en- 
acting the  Indeterminate  sentence  law.  II 
the  Legislature  intended  to  require  the  judge 
to  fix  a  maximum  term  of  Imprisonment  in 
substantially  all  cases,  it  would  not  have  said, 
as  it  did  in  section  6  of  the  act,  that  a  pris- 
oner violating  the  conditions  of  his  parol 
shall  "serve  out  the  unexpired  portion  of  bis 
maximum  possible  imprisonment"  In  that 
case  it  would  have  been  more  appropriate  and 
much  easier  to  have  said  "maximum  impris- 
onment" Moreover,  "cases  where  the  maxi- 
mum sentence  in  the  discretion  of  the  court 
may  be  for  life,  or  any  number  of  years,"  is 
not  an  appropriate  description  of  a  case  in 
which  the  law  fixes  the  maximum  sentence  at 
a  definite  number  of  years.  In  this  latter 
case  the  maximum  is  fixed  by  law,  and  the 
court  never  had  power  to  Impose  a  life  sen- 
tence, or  any  sentence  In  excess  of  five  yeara 
The  language  of  the  statute  under  considera- 
tion does  describe  with  precision  a  class  of 
cases  where  It  may  well  be  said  that  the  stat- 
ute has  fixed  no  maxlmtun,  but  has  given  a 
discretion  to  the  court  to  determine  whether 
that  maximum  shall  be  imprisonment  for  life 
or  any  term  of  years;  as,  for  instance,  mur- 
der of  the  second  degree,  "which  shall  be 
punished  by  Imprisonment  in  the  state  prison 
for  life  or  any  term  of  years  in  the  discretion 
of  the  court  trying  the  same"  (see  section 
11,471,  Comp.  Laws  1897),  and  rape,  which 
"shall  be  punished  by  imprisonment  In  the 
State  Prison  for  life  or  for  any  such  period 
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aa  the  court  In  Its  dlscretton  sball  direct" 
(see  section  11,489,  Conip.  Laws  1897).  In 
oar  judgment,  the  language  now  under  con- 
sideration refers  to  cases  of  this  character, 
and  therefore  it  imposed  no  duty  upon  the 
trial  judge  and  gave  him  no  authority  to 
fix  a  maximum  term  in  sentencing  petitioner. 

It  Is  also  urged  that  the  words  "provided 
by  law,"  in  the  following  sentence  found  In 
said  section,  that  "the  term  of  Imprison- 
ment of  any  person  so  convicted  and  sen- 
tenced shall  not  exceed  the  maximum  term 
provided  by  law  for  the  crime  for  which  the 
person  was  convicted  and  sentenced,"  means, 
not  provided  by  statute  law,  but  fixed  in  the 
sentence.  Language  substantially  identical 
to  this  was  contained  in  the  indeterminate 
sentence  law  of  1889  (Pub.  Acts  1889,  p.  338, 
No.  228),  which  this  court'  held  unconstitu- 
tional in  People  v.  Cummiugs,  88  Mich.  249, 
BO  N.  W.  310,  14  L.  R.  A.  285.  The  entire 
court  (see  opinion  of  court,  page  253,  88 
Mich.,  page  310,  50  N.  W.,  14  L.  R.  A.  285; 
opinion  of  Justice  Orant,  page  264,  88  Mich., 
page  315,  50  N.  W.,  14  L.  R.  A.  285),  while 
differing  upon  other  questions,  agreed  that 
this  language  referred  to  the  maximum  fixed 
by  the  statute.  It  is  true  that  section  1  of 
that  act  differs  from  section  1  of  the  act  now 
under  consideration  In  this:  that  section  of 
the  unconstitutional  act  did  not  contain  the 
proviso  requiring  the  court  to  fix  a  maxi- 
mum sentence  "in  all  cases  where  the  maxi- 
mum sentence  in  the  discretion  of  the  court 
may  be  for  life  or  any  number  of  years." 
This  proviso,  which  points  out  certain  in- 
stances in  which  the  maximum  must  be  fix- 
ed, makes  it  clear  that  in  other  cases  it 
need  not  be  fixed,  and  therefore  strengthens 
the  argument  that  "provided  by  law"  In  the 
sentence  now  under  consideration  means 
"provided  by  statute." 

Petitioner  insists  that  the  presnmption 
against  repealing  statutes  by  implication  re- 
quires us  to  hold  that,  notwithstanding  the 
enactment  of  the  indeterminate  sentence 
law,  the  old  statute  continued  in  force  so 
far  as  to  make  it  the  duty  of  the  circuit 
judge  in  sentencing  petitioner  to  fix  a  maxi- 
mum sentence.  When  the  indeterminate  sen- 
tence act  was  passed  there  was  no  law  which 
made  it  the  duty  of  a  circuit  judge  to  fix 
either  a  maximum  or  minimum  sentence.  It 
is  true  that  the  law  then  in  force  required 
him  to  fix  a  determinate  sentence.  If,  there- 
fore, there  is  any  old  law  which,  notwith- 
standing the  enactment  of  the  Indeterminate 
sentence  act,  requires  a  circuit  judge  to  fix 
a  maximum  term  of  imprisonment.  It  is  the 
law  which  required  him  to  fix  a  determinate 
sentence.  The  argument  then  under  con- 
sideration Is  this:  that,  notwithstanding  the 
passage  of  the  Indeterminate  sentence  law, 
the  determinate  sentence  law  Is  partly  in 
force.  It  is  a  complete  answer  to  this  argu- 
ment to  say  that  that  law  is  clearly  in  con- 
flict with  the  provisions  of  the  indetermi- 
nate sentence  law,  and   section   10  of  that 


law  (Pub.  Acts  1903,  p.  171,  No.  136)  pro- 
vides that  "all  acts  and  parts  of  acts  in 
conflict  with  the  provisions  of  this  act  are 
hereby  repealed." 

Petitioner  also  urges  that,  as  thas  con- 
strued, the  Indeterminate  sentence  law  is 
unconstitutional,  because  the  "Imposition  of 
a  sentence  Is  a  judicial  act,  and  the  exer- 
cise of  discretion  relative  to  the  term  of 
imprisonment  Is  a  judicial  funetloih,"  which, 
under  our  Constitution,  can  be  exercised  only 
by  certain  specified  courts.  This  argument 
assails  the  constitutionality  of  characterist- 
ic and  essential  features  of  the  indetermi- 
nate sentence  law.  We  must  hold  that  the 
constitutional  amendment  (see  Pub.  Acts 
1903,  p.  452)  which  gave  the  Legislature  ex- 
press authority  to  enact  such  a  law  gave  it 
authority  to  enact  a  law  containing  these 
features. 

It  results  from  these  views  that  the  writ 
must  be  dismissed,  and  the  petitioner  re- 
manded.   The  other  Justices  concurred. 


O'NEILL  V.  JAMES. 
(Supreme  0)urt  of  Michigan.    Dec. -22,  1904.) 

PERSONAL  INJCBT— SALE  OF  EXPLOSIVE  SITB- 
STANCB— NKOLIGENCE — QUESTION  FOR  JUBY— 
LIABILITT  TO  THIRD  PERSONS— KSOWLEDOE 
OF  DANGKB— NECESSITY. 

1.  Where,  in  an  actien  for  personal  injury 
caused  by  an  explosion  of  a  bottle  of  champagne 
cider  manufactured  by  defendant,  testimony  for 
plaintiff  showed  that  the  explosion  could  not 
have  occurred  if  the  bottie  bad  been  charged  in 
the  usual  wny,  and  testimony  for  def«'i> '  irt 
showed  that  it  was  so  charged,  the  issue  of  de- 
fendant's negligence  was  for  the  jury. 

2.  Where  no  contractual  relations  exist  be- 
tween the  seller  of  an  article  of  commerce, 
harmless  in  itself,  and  one  who  is  injured  tliere- 
by,  as  in  the  case  of  a  manufacturer  of  clinin- 
pagne  cider  and  a  bartender  who  is  injured  by 
an  explosion  of  an  overcharged  bottle  thereof, 
there  must  be  knowledge  on  the  part  of  the  s>>I- 
ler  of  the  danger,  before  he  can  be  held  liable. 

Error  to  Circuit  Court,  Houghton  Coun- 
ty;  Albert  T.  ftreeter.  Judge. 

Action  by  Andrew  R.  O'Neill  against  Jo- 
seph James.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Oray,  Haire  &  Stone,  for  appellant.  P.  H. 
O'Brien  and  W.  A.  Burrltt,  for  appellee. 

MOORE,  C.  J.  This  Is  an  action  brought 
against  the  defendant  to  recover  damages 
for  the  loss  of  an  eye,  which  the  plaintiff 
claims  was  caused  by  the  negligence  of  the 
defendant.  At  the  time  of  the  Injury  tiie 
plaintiff  was  in  the  employ  of  his  brother. 
In  the  capacity  of  bartender.  The  defendant 
was  a  bottler  of  champagne  cider,  and  had 
been  for  20  years  prior  to  the  injury.  The 
liquid  was  charged  with  carbonic  acid  pH- 
Some  time  prior  to  February  28,  19tl2.  ilie 
defendant  sold  a  quantity  of  champagne  ci- 


\  2.  See  Negligence,  vol.  37,  Cent  Dig.  1  25. 
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der  to  the  plaliitifrs  employer,  and  the  elder,  ] 
when  delivered,  was  put  In  the  Ice  box.  On 
the  28th  day  of  February,  1902,  the  plalqtlff 
took  a  bottle  «f  said  elder  ont  of  the  Ice  box, 
and  claims  that  while  holding  it  in  his  hand, 
and  before  any  force  was  applied  to  it,  the 
bottle  exploded,  and  was  blown  into  a  large 
number  of  fragments,  and  a  piece  of  the 
glass  from  the  bottle  struck  plaintiff  in  bis 
eye  and  destroyed  it.  The  plaintiff  recov- 
ered a  substantial  Judgment.  The  defend- 
ant has  brought  the  case  here  by  writ  of  er- 
ror. 

At  the  conclusion  of  plaintiff's  proofs,  and 
also  when  the  testimony  was  all  in,  defend- 
ant asked  the  judge  to  direct  a  verdict. 
This  the  judge  declined  to  ■  do.  A  motion 
was  then  made  for  a  new  trial.  In  denying 
that  motion,  the  trial  judge  states  the  theory 
of  the  parties  substantially  as  follows: 
"The  pleadings  which  made  the  ease,  which 
was  left  to  the  Jury,  asserted  "on  the  part  of 
tbe  plaintiff  that  the  defendant  negligently 
had  sent  out  an  article.  In  itself  dangerous, 
in  place  of  one  in  itself  safe:  that  the  arti- 
cle furnished  by  the  defendant  was  a  dan- 
gerous explosive.  The  defendant  In  tbe  case 
attempted  to  show  that  champagne  elder — 
the  liquid  furnished  by  the  defendant — was 
a  noniutoxicatlng,  harmless  drink.  The 
plaintiff  made  no  attempt  to  show  that  any 
deleterious  or  poisonous  substance  was  put 
Into  the  liquid,  so  as  to  render  it  at  ail  harm- 
ful as  a  drink;  but  the  plaintiff  Introduced 
testimony  which  he  claims  tended  to  estab- 
lish that  the  champagne  cider  sent  out  by 
the  defendant  had  become  a  dangerous  explo- 
sive, and  that  it  had  become  so  through  the 
negligence  of  the  defendant  The  questions 
to  be  determined  on  this  motion  are  whether 
there  was  evidence  to  sustain  the  case  made 
by  the  pleadings  on  the  part  of  the  plaintiff, 
sufficient  to  cause  the  case  to  be  submitted 
to  the  Jury,  and,  if  there  was,  whether  the 
verdict  of  tbe  Jury  is  against  the  clear 
weight  and  preponderance  of  the  evidence. 
Before  the  plaintiff  rested,  he  introduced  tes- 
tiniony  to  show  that  he  had  sustained  an  in- 
jury by  the  explosion  of  a  bottle  of  cham- 
pagne elder  which  was  manufactured  and 
furnished  by  the  defendant  There  was  also 
testimony  on  the  part  of  experts,  without  ob- 
jtH.-tion  on  the  part  of  the  defendant,  that 
champagne  elder,  manufactured  in  the  usual 
way,  with  tbe  ordinary  pressure,  was  safe. 
There  was  also  testimony  that  If  the  pres- 
sure was  increased  beyond  a  certain  limit 
then  tbe  article  became  dangerous,  and  dan- 
gerous because  of  the  likelihood  of  an  ex- 
plosion. The  experts  also  testlBed  that  an 
explosion  would  not  occur,  under  the  cir- 
cumstances as  detailed  in  tills  case,  unless 
tbe  bottle  bad  been  overcharged,  and  would 
be  likely  to  occur,  had  the  bottle  been  over- 
charged. •  »  •  The  defendant  intro- 
duced testimony  to  show  that  he  had  been 
ensnged  in  tbe  manufacture  of  ohamiuigue 
•■ider  for  a  long  term  of  years;   that  he  bad 


never  known  a  bottle  to  explode  under  sim- 
ilar circumstances  to  those  testified  to  on  the 
part  of  tbe  plaintiff;  that  the  gas  with 
which  the  water  used  in  making  the  cham- 
pagne cider  was  charged  was  explosive. 
The  defendant  testified  that  he  had  never 
charged  champagne  elder  at  a  pressure 
greater  than  sixty  pounds  for  commercial 
purposes.  His  bottler  (the  one  who  charged 
tbe  bottle  which  caused  the  injury  to 
O'Neill)  had  been  in  his  employ  some  ten 
years,  engaged  in  tbe  same  work.  The  testi- 
mony on  the  part  of  the  defendant  and  the 
testimony  on  the  part  of  the  plaintiff  tended 
to  show  that  the  apparatus  used  by  the  de- 
fendant was  the  ordinary  equipment  of  such 
establishments.  The  defendant  urged  that 
the  testimony  was  uncontradicted  that  no 
champagne  cider  was  ever  bottled  by  him  for 
sale  at  a  pressure  higher  tl-  n  six^  pounds 
to  the  square  inch,  and  that  there  was  no 
evidence  whatever  of  any  negligence  on  the 
part  of  tbe  defendant.  While  tbe  testimony 
of  the  defendant  and  of  his  l)ottler  was  posi- 
tive that  no  champagne  cider  bad  ever  been 
bottled  for  sale  at  a  higher  pressure,  if  there 
were  other  testimony  In  the  case  from  which 
a  Jury  might  reasonably  infer  that  this  pres- 
sure had  been  exceeded,  the  question  became 
one  which  ought  to  be  submitted  to  the  jury 
for  its  decision.  Opposed  to  this  testimony 
was  the  testimony  of  "the  experts,  In  which 
they  niaintained  that  the  explosion  could 
have  occurred  for  no  reason  other  than  an 
overcharge." 

It  was  the  claim  of  defendant  the  explo- 
sion, instead  of  being  caused  by  an  over- 
charge, might  have  been  cnused  as  follows; 
(1)  The  contact  of  tbe  human  hand  with  the 
cold  bottle  taken  from  tbe  ice  box,  upon  a 
small  area  of  the  cold  glass,  would  have 
caused  a  sudden  expansion  of  the  small 
area  of  tbe  glass,  and  a  consequent  crack- 
ing of  the  bottle;  (2)  the  warm  air  of  the 
room  might  have  caused  the  same  result  in- 
dependent of  tbe  band;  (S)  the  pressure 
brought  to  bear  upon  the  bottle  by  inserting 
its  neck  into  the  socket  of  tbe  corkscrew,  or 
by  striking  the  bottle  on  the  corkscrew ;  (4) 
perchance  a  cracked  bottle  from  some  other 
cause;  or  (5)  a  bottle  inherently  weak  by 
reason  of  varying  thickness  of  glass,  or  the 
like. 

We  think,  with  reference  to  the  question 
of  negligence,  the  court  was  right  in  holding 
that  in  view  of  tbe  testimony  upon  this 
branch  of  the  case,  the  issue  should  be  sub- 
mitted to  the  jury.  See  Merryman  v.  Hall 
(Mich.)  99  N.  W.  27;  Schoepper  v.  Chemical 
Ck)..  118  Mich.  585,  71  N.  W.  1081. 

There  Is,  however,  a  much  more  serious 
question  in  the  case.  The  testimony  on  both 
sides  is  that  champagne  cider,  bottled  in 
such  bottles  as  were  used  by  defendant,  at  a 
pressure  of  60  pounds  or  under,  is  a  harm- 
less ordinary  article  of  comnieroe,  usually 
kept  for  sale  where  soft  drinks  are  sold. 
Tbe  record  also  discloses  that  defendant  did 
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not  bimself  cbarge  the  bottle  wbich  did  the  i 
mischief.  Tbere  Is  notblng  to  indicate  be 
ever  saw  It.  The  testimony  o(  the  bottler  is 
that  it  was  charged  in  the  usual  way,  and 
sent  out  in  the  usual  course  of  trade,  and 
that  he  had  no  knowledge  that  it  was  im- 
properly charged.  Indeed,  his  testimony  is 
that  it  was  not  Improperly  charged.  There 
Is  no  testimony  tending  to  establish  that  de- 
fendant had  any  knowledge  that  the  bottle 
was  overcharged  when  it  left  his  place  of 
business,  or  from  which  an  inference  could 
be  properly  drawn  that  he  bad  such  knowl- 
edge. Under  this  state  of  facts,  counsel  for 
defendant  claim:  "The  point  we  raise  is 
that  where  one  is  engaged  in  the  manufac- 
turing and  selling  of  an  article  of  commerce 
harmless  in  Itself,  as  the  proofs  show  that 
champagne  elder  is,  when  manufactured  and 
bottled  in  the  ordinary  manner,  he  cannot 
be  held  liable  to  a  third  person,  who  stood  in 
no  privity  of  contract  with  him,  because  per- 
chance one  bottle  did,  for  some  reason,  burst 
in  the  absence  of  proof  of  knowledge  of  ven- 
dor of  the  defect"  In  reply  to  this  claim, 
counsel  for  plaintiff  say:  "The  defendant 
contends  that  the  plaintiff  cannot  recover 
because  there  was  no  contractual  relation 
between  the  parties.  It  seems  to  us  that  it 
is  a  sufficient  answer  to  this  contention  to 
sny  that  If  the  defendant  knowingly  or  neg- 
ligently sent  out  an  article  which  was  of  it- 
self a  dangerous  explosive,  and  it  exploded 
In  the  hands  of  the  plaintiff,  and  injured 
him.  without  fault  on  bis  part,  the  defendant 
Is  liable,  whether  there  was  any  contractual 
relation  between  the  parties  or  not.  If  the 
defendant  knew  the  bottle  to  be  a  dangerous 
explosive,  or  by  proper  care  on  his  part 
could  have  known  it,  he  is  liable.  The  duty 
of  the  defendant  was  not  a  duty  which  he 
owed  to  the  purchaser  only,  but  which  he 
owed  to  every  person  in  whose  hands  the  ar- 
ticle might  pass — a  duty  which  he  owed  the 
public." 

Plaintiff  cites  a  nmnber  of  cases  in  sup- 
port of  bis  proposition,  the  first  of  which  Is 
Welser  v.  Holzman  (Wash.)  78  Pae  797. 
This  case  arose  on  demurrer,  and  we  quote 
from  It  at  length: 

"The  next  question  is,  does  the  complaint 
sitate  facts  sufficient  to  constitute  a  cause  of 
action?  Stripped  of  Its  verbiage,  the  com- 
plaint alleges  that  the  respondents  manu- 
factured, sold,  and  delivered  to  one  Pratt, 
under  the  name  of  'champagne  elder,'  a  dan- 
gerous explosive,  knowing  It  to  be  such,  with- 
out warning  Pratt  of  Its  dangerous  charac- 
ter, or  placing  on  the  bottle  containing  the 
substance  anything  to  indicate  that  It  was 
a  dangerous  explosive,  and  that  the  appel- 
lant, while  In  the  employ  of  Pratt,  and  en- 
gaged in  his  duties  as  such  employ^,  and 
without  fault  or  negligence  on  bis  part  was 
Injured  b.v  an  explosion  of  the  substance. 
Paragraph  5  of  the  complaint  was  as  follows: 

"  'That  the  Injuries  to  said  plaintiff  were 
caused   by   the  willful  negligence,   careless- 


ness, and  want  of  proper  care  on  the  part 
of  the  defendants,  D.  Holzman  &  C!o.,  by 
reason  of  said  defendants  willfully,  careless- 
\y,  and  negligently,  and  for  want  of  ordinary 
care  in  the  manufacturing,  bottling,  prepar- 
ing, and  selling  of  said  champagne  cider,  in 
this:  that  the  said  defendants  failed  to  man- 
ufacture, bottle,  and  prepare  the  said  cham- 
pagne cider"  In  the  proper  degree  of  tempera- 
ture; failed  to  properly  charge  the  said 
champagne  cider  with  the  proper  amount  of 
carbonic  acid  gas  and  other  substances  us«<l 
In  the  manufacturing  and  bottling  of  the 
same;  failed  to  properly  test  said  bottle  as 
to  Its  strength  and  endurance  to  hold  said 
champ:ignc  cider;  failed  to  properly  lal>el 
said  bottle  as  to  Its  being  an  explosive  and 
dangerous  substance;  failed  to  explain  to 
the  said  M.  L.  Pratt  or  said  plaintiff,  or  any 
one  else,  of  the  danger  in  handling  and  us- 
ing said  bottle  of  champagne  cider,  and  the 
cause  for  and  probability  of  its  exploding 
and  injuring  those  who  came  in  contact  vritb 
the  same.' 

"The  prayer  was  for  damages  in  the  suna 
of  $10,000.  The  record  does  not  advise  us  as 
to  the  ground  upon  which  the  trial  jude« 
sustained  the  demurrer,  but  the  respondent 
urges  against  Its  sufficiency  two  principal 
contentions,  the  first  of  which  Is  that  tlie 
allegations  of  negUgence  are  so  indefinite  as 
to  be  meaningless,  and  the  second  tliat  tliere 
is  no  causal  connection  between  the  neg:U- 
gence  alleged  (conceding  the  allegations  suffi- 
cient) and  the  injury  complained  of.  The 
argument  that  the  allegations  of  negligence 
are  so  indefinite  as  to  be  meaningless  is 
based  upon  recitals  in  the  paragraph  above 
quoted.  It  seems  to  us,  however,  that  the 
complaint  states  a  cause  of  action  without 
that  paragraph,  and  hence  It  is  not  very  ma- 
terial to  Inquire  just  how  definite  this  par- 
ticular one  should  have  been  made;  but,  con- 
ceding it  otherwise,  we  do  not  think  the  al- 
legations susceptible  to  a  general  demurrer. 
Clearly,  the  acts  recited  therein,  when  taken 
with  the  other  acts  recited  In  the  complaint, 
constitute  actionable  negligence;  and,  if 
more  particularity  of  statement  was  desired 
and  could  be  required,  the  remedy  was  by  a 
motion  to  make  more  definite  and  certain, 
not  by  a  general  demurrer. 

"The  second  objection  seems  to  us  to  bo 
equally  without  merit  One  who  sells  ami 
delivers  to  another  an  article  intrinsically 
dangerous  to  human  life  or  health,  such  as 
a  poison,  an  explosive,  or  the  like,  knowing 
It  to  be  such,  without  notice  to  the  purchas- 
er that  it  Is  intrinsically  dangerous,  Is  re- 
sponsible to  any  person  who  Is,  without  fault 
on  bis  part,  injured  thereby.  The  rule  does 
not  rest  upon  any  principle  of  contract  or 
contractual  relation  existing  between  the  per- 
son delivering  the  article  and  the  person  in- 
jured, for  there  is  no  contract  or  contractnal 
relation  between  them.  It  rests  on  the  prin- 
ciple that  the  original  act  of  delivering  the 
article  Is  wrongful,  and  that  every  one  is 
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rMponatble  for  the  natural  consequences  of 
his  wrongful  acts.  The  rule  that  liability 
exists  in  such  cases  is  abundantly  supported 
l)y  authority.  In  Thomas  t.  Winchester,  0 
N.  Y.  387,  57  Am.  Dec.  455,  it  was  held  that 
a  nianufactarer  of  drugs,  who  had  sold  a 
(iniggist  extract  of  belladonna  under  the 
label  'Extract  of  Dandelion'  was  liable  to  a 
person  injured  thereby,  who  ha'd  procured 
it  of  a  druggist  on  a  phyalclan's  prescription 
calling  for  extract  of  dandelion;  it  appear- 
ing that  neither  the  druggist  nor  the  person 
taking  It,  knew  that  It  was  other  than  it  was 
labeled.  In  Norton  v.  Sewall,  lOG  Mass.  143, 
8  Am.  Rep.  298,  it  was  held  that  an  apothe- 
cary who  bad  negligently  sold  a  deadly  poi- 
son for  a  hnrraless  medicine  called  for  was 
liable  for  the  death  of  the  purchaser's  serv- 
ant, to  whom  it  was  administered,  at  the 
suit  of  the  servant's  administrator.  In  Well- 
ington V.  Downer  Kerosene  Oil  Co.,  104 
Mass.  64,  the  principle  governing  the  liabil- 
ity was  stated  in  the  following  language: 
'It  Is  well  settled  that  a  man  who  delivers 
an  article,  which  he  -knows  to  be  dangerous 
or  noslons,  to  another  person,  without 
notice  of  its  nature  and  qualities,  is  liable 
for  an  Injury  which  may  reasonably  be 
contemplated  as  likely  to  result,  and  which 
.iocs  In  fact  result,  therefrom,  to  that  per- 
son or  any  other,  who  is  not  himself  In 
fault.'  So  In  Lewis  v.  Terry,  111  Cal.  30,  43 
Pac.  398,  31  L.  R.  A.  2*20,  52  Am.  St.  Rep. 
14G.  It  was  said:  'We  agree  that  the  action 
cannot  bo  sustained  on  the  ground  of  any 
privity  of  contract  between  plnintllT  and  de- 
fendants, for  there  was  none.  If  a  trades- 
man sells  or  furnishes  for  use  an  article  ac- 
tually unsound  and  dangerous,  but  which  he 
believes  to  be  safe,  and  warrants  accord- 
ingly, he  is  not  liable  for  injuries  resulting 
from  Its  defective  or  unsafe  condition  to  a 
person  who  was  neither  a  party  to  the  con- 
trnct  with  him,  nor  one  for  whose  benefit 
the  contract  was  made.  •  •  •  But  when 
the  seller,  as  In  the  case  made  by  the  com- 
plaint before  us,  represents  the  article  to  be 
safe  for  the  uses  It  was  designed  to  serve, 
when  he  knows  it  to  be  dangerous  because 
of  concealed  defects,  he  commits  a  wrong 
independent  of  his  contract,  and  brings  him- 
self within  the  operation  of  a  principle  of  the 
law  of  torts.'  See,  also.  Shearman  &  Bed&eld 
oo  Negligeikce  (5tb  Ed.)  }  117;  Blood  Balm 
Co.  V.  Cooper,  83  Oa.  457.  10  S.  K.  118.  5  L. 
R.  A.  612.  20  Am.  St.  Rep.  324;  Schubert  ▼. 
J.  R.  Clark  Co.,  49  Minn.  331,  51  N.  W.  1103, 
15  L.  R.  A.  818,  32  Am.  St.  Rep.  659;  Bishop 
V.  Weljer,  139  Mass.  411,  1  N.  K.  154.  32  Am. 
llep.  715;  Elklna  v.  McKean.  79  Pa.  493; 
12  Am.  &  Eng.  Bne.  of  Law  (2d  Ed.)  p.  508, 
subd.  6." 

It  will  be  observed  that,  where  no  contrac- 
tual relations  exist,  the  doctrine  is  recog- 
nized that  there  must  he  knowledge  of  the 
dangerous  character  of  the  thing  sold,  l)e- 
fore  defendant  can  be  held  liable,  and  this 
doctrine  iB  recognized  in  all  the  cases  to 


which  our  attention  has  been  called.  Coun- 
sel for  defendant  cite  many  cases  in  their 
brief  in  support  of  their  contention.  We 
deem  it  necessary  only  to  cite  Guinea  v. 
Campbell,  22  Les  Rapports  .Tudioiares  de 
Quebec,  257,  and  Olaser  ▼.  Seitz  et  al.  (Sup.) 
71  N.  Y.  Supp.  042.  We  quote  from  tlje  Inst- 
named  case:  "Siphons  of  seltzer  water,  like 
the  one  that  exploded,  are  in  common  use. 
and  have  been  manufactured  and  sold  in 
this  city  and  elsewhere  for  many  years. 
They  are  certainly  In  as  common  use  as 
steam  boilers  and  gas,  and  an  explosion  of  a 
steam  boiler  or  of  gas  does  not  necessarily 
create  an  inference  of  negligence  sufficient  to 
fix  liability  on  the  defendant.  The  plaintiff, 
even  in  such  cases,  must  go  further,  and 
prove  afBrmatlvely  the  existence  of  s(>me  de- 
fect In  construction  or  condition  of  the  thing 
which  contains  the  gas  or  steam,  of  which 
the  defendant  was  cognizant,  or  which  he 
ought  to  have  known  by  the  exercise  of 
proper  care  In  the  premises.  There  Is  no  ev- 
idence in  this  case  that  the  bottle,  which  was 
not  manufactured,  but  filled,  by  the  defend- 
ant, was  not  properly  constructed,  or  that  it 
was  constructed  differently  from  bottles  in 
which  seltzer  water  is  usually  sold.  Nor  is 
there  any  evidence  that  tlie  manner  of  put- 
ting the  water  in  was  different  from  the 
method  In  common  use,  or  that  the  charac- 
ter of  the  liquid  was  different  from  that 
usually  put  Into  such  bottles.  Gunpowder, 
dynamite,  turpentine,  gas,  fireworks,  and 
many  other  e-Tplosives  are  used  in  the  com- 
munity as  merchandise  necessary  In  proper 
places  and  for  certain  purposes;  and  no  one 
can  contend  that  the  sale  of  these  commodi- 
ties constitutes  negligence  on  the  part  of  the 
vendor,  when  the  articles  are  sold  by  their 
proper  name,  indicating  their  character 
There  are  cases  in  the  books  where  articles 
have  been  sold  as  apparently  harmless,  and 
have  turned  out  to  be  dangerous  and  in- 
flicted damage,  and  the  vendor  has  in  con- 
sequence been  held  liable.  For  example, 
where  naphtha,  which  Is  of  an  explosive 
character,  was  sold  for  oil,  and  hijnry  re- 
sulted. There  the  defendant  was  held  liable 
for  the  deceit.  There  is  no  pretense  in  this 
case  that  the  siphon  of  the  seltzer  water  sold 
was  misnamed,  or  that  any  deceit  was  prac- 
ticed oo  the  plaintiff.  Indeed,  it  was  an  or- 
dinary, well-known  article  of  mercfaaodiae, 
sold  in  large  quantities  every  day.  It  is 
common  knowledge  that  bottles  containing 
seltzer  or  vIchy  water  or  champagne  or  cider 
will  sometimes  explode,  and  that  barrels  con- 
taining cider  may  explode.  But  it  does  not 
necessarily  follow  that  the  vendor  of  these 
commodities  in  such  bottles  or  barrels  is  lia- 
ble for  the  explosion,  in  the  absence  of  mis- 
conduct on  his  part,  which  misconduct  must 
be  afllrmatively  proved.  For  want  of  such 
proof,  the  complaint  must  he  dismissed. 
Complaint  dismissed." 

The  plaintiff  knew  that  champagne  cider, 
as  ordinarily  manufactured  and  sold,  war 
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charged  with  a  gas.  As  we  have  before 
stated,  there  Is  no  proof  from  which  the  in- 
ference might  be  drawn  that  defendant  had 
knowledge  that  the  bottle  was  improperly 
charged.  The  proof  offered  on  the  part  of 
plaintiff,  as  well  as  that  offered  on  the  part 
of  defendant,  Is  that  the  apparatus  used  by 
the  employes  was  a  proper  one.  Under  the 
facts  disclosed  by  the  record,  a  verdict  should 
have  been  dhrected  In  favor  of  defendant. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered.    The  other  Justices  concurred. 


VAN  DEN  BOSCH  v.  BOUWMAN. 
(Supreme  Court  of  Michigan.     Dec.  30,  1904.) 

SALES— C0NTBACT—C0N8TBUCri0N—BETAKINa 
POSSESSION— BALANCE    nUE. 

1.  A  note  given  for  the  price  of  chattels  gave 
the  seller  right  to  take  possession  at  any  time 
before  or  after  maturity,  and  to  resell  the  prop- 
erty, or  retain  the  same  without  sale,  and  in 
such  case  the  amount  paid  on  the  note  was  to 
be  deemed  compensation  only  for  use  and  "wear 
and  tear."  Held,  not  a  conditional  sale,  but 
that  the  seller  might  retake  and  sell,  and,  if 
the  price  obtained  did  not  equal  the  amount 
due,  he  might  collect  the  balance  from  the  maker 
of  the  note. 

Error  to  Circuit  Court,  Ottawa  County; 
Philip  Padgham,  Judge. 

Action  by  Peter  Van  Den  Bosch  against 
Tom  Bouwman  on  a  note  given  for  the  pur- 
chase price  of  personal  property.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Leonard  Y.  Devrles  (Diekema  &  Kollen, 
of  counsel),  for  appellant  Sooy  &  Heck,  for 
appellee. 

MONTGOMERY,  J.  Defendant,  on  re- 
ceiving of  plaintifl!  possession  of  the  prop- 
erty described  therein,  executed  and  deliv- 
ered to  plaintilT  the  following  note:  "$100.- 
00.  Noordeloos,  Ottawa  Co.,  Mich.,  May  27, 
1901.  After  date  I  'promise  to  pay  to  Peter 
Van  Den  Bosch,  or  bearer.  One  Hundred  Six- 
ty Dollars,  payable  at  the  residence  of  Pe- 
ter Van  Den  Bosch,  Noordeloos,  Mich.,  for 
value  received,  by  monthly  payments  of  $10.- 
00  per  month  or  more;  said  first  payment  to 
be  made  June  lOtli,  A.  D.,  1901.  The  express 
condition  of  tbe  sale  and  purchase  of  a  sor- 
rel horse,  harness  and  top  buggy,  for  which 
this  note  is  given,  is  such  that  the  title,  own- 
ership or  possession  does  not  pass  from  the 
said  payee  until  this  note  and  interest  Is  paid 
in  full  and  that  the  said  payee  has  full  pow- 
er to  declare  this  note  due  and  take  posses- 
sion of  said  above  described  property  at 
any  time  he  may  deem  himself  insecure,  even 
before  the  maturity  of  the  note,  and  upon 
taking  possession,  either  before  or  after  the 
maturity  of  the  note,  said  payee  may  sell  the 
same  either  at  public  or  private  sale,  with- 
out notice;  or  said  payee  may  retain  the 
same  without  sale,  and  in  such  case  the 
amounts  paid  on  this  note  shall  be  deemed 


to  be  compensation  only  for  tbe  use,  wear 
and  tear  of  said  property.  [Signed]  Tom 
Bouwman."  After  certain  payments  bad 
l>een  made,  plaintiff  took  possession  of  the 
property,  sold  the  same  for  a  sum  less  tliau 
the  amount  remaining  due,  sued  for  the  bal- 
ance, and  recovered.  From  this  judgment 
defendant  brings  error. 

The  contention  is  that  this  was  a  condition- 
al sale,  and  that,  on  the  plaintiff  reciaimiug 
the  property,  the  consideration  for  the  de- 
fendant's enga!;ement  to  pay  ceased,  and  that 
under  the  holding  in  Perkins  v.  Grobben,  ll<f 
Mich.  172,  74  N.  W.  4C9,  39  L.  R.  A.  S15. 
72  Am.  St.  Rep.  512,  and  McBryau  v.  Ele- 
vator Co.  (Mich.)  89  N.  W.  683,  the  vendor 
is  not  entitled  to  recover  the  contract  price. 
Tbe  question  is,  what  does  the  contract  fair- 
ly Import?  Courts  have  no  right  to  refine 
deflnitious  in  a  manner  to  override  the  ex- 
pressed intent  of  the  parties.  This  contract 
gave  the  seller  two  options:  (1)  He  could 
retake  the  property  and  treat  tbe  amount 
paid  as  payment  for  its  use  and  "wear  and 
tear."  (2)  He  was  authorized  to  seize  and 
sell  the  same  at  public  or  private  sale.  He 
chose  the  latter.  Tbe  question  is  upon  whose 
account  that  sale  was  made  under  the  terms 
of  this  contract  The  purpose  of  tbe  sale 
provided  for  by  the  contract  is  plain.  It  is 
to  satisfy,  so  far  as  tbe  amount  realized  will 
do  80,  the  amount  remaining  unpaid.  Can 
it  be  said  that  the  intention  of  the  parties  as 
expressed  was  that  whatever  remained  due 
should  be  paid  by  the  maker  of  this  note? 
We  think  this  question  should  be  answered 
in  the  affirmative.  There  is  an  express  pruni- 
ise  to  pay,  and  it  is  not  abrogated  nor  sat- 
isfied by  authority  given  to  sell  and  apply 
the  proceeds  of  tbe  sale  in  part  payment 
There  Is  no  reason  why  contracts  of  this  na- 
ture should  not  be  construed  and  enforced 
according  to  the  plainly  expressed  puri)ose 
of  the  parties.  Brewery  Co.  v.  Merritt.  J<2 
Mich.  198,  46  N.  W.  379,  9  L.  R.  A.  270; 
Choate  v.  Stevens,  116  Mich.  28,  74  N.  W. 
289,  43  L.  R.  A.  277. 

The  judgment  is  affirmed.    The  other  Jus:- 
tlces  concurred. 


TAYLOR  V.  TAYLOR'S  ESTATE. 
(Supreme  Court  of  Michigan.     Dec.  30.  1904.) 

BILLS  ANO  NOTES— EXECUTION  —  PBOOF — CON- 
SIDERATION—CONSTBUCTION  —  PBKSUMPTIOSS 
—BURDEN  OP  PBOOt^-PAYMENT— LOST  DOl  U- 
MENTS — EVIDENCE — WITNESSES — CROSS-EXAM- 
INATION— ADMINISTRATOR  OF  ESTATE  CLAIM- 
ED BT  WIFE — EVIDENCE  OF  OHABACTER — DEP- 
OSmONS— CONSTBUCTIONB. 

1.  In  an  action  against  an  estate  on  notea 

alleged  to  have  been  executed  by  defendant's  de- 
cedent, testimony  of  a  witness  that  she  had 
been  told  by  the  decedent  that  the  claimant 
held  notes  against  him,  and  that  she  had  seen 
tbe  notes  of  which  be  spoke,  and  testimony  by 
another  witness  that  he  had  seen  decedent's 
signature  a  number  of  times,  and,  in  his  jadj;- 
ment,  the  signature  to  the  notes  was  that  of 
decedent,   was  evidence  of  execution,   tor    tlie 
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jury;   and  it  waa  not  error  to  refnae  to  direct 
verdict  for  defendant 

2.  Where  uotes  in  suit  did  not  contain  the 
recital  "for  value  received,"  but  tliere  was  evi- 
dence that  they  were  negotiable  in  form,  it  will 
t>e  presumed  that  the;  were  based  on  a  oon- 
sidoration. 

3.  Proof  of  execntion  of  notes  in  suit  made 
out  a  prima  facie  case,  and,  there  being  no 
evidence  of'  want  of  consideration,  the  burden 
of  proving  consideration  was  not  on  the  plain- 
tiff. 

4.  Burden  of  provine  payment  of  notes  sned 
on  rested  on  defen&nt,  claiming  payment, 
though  defendant  was  an  estate  of  a  decedent. 

5.  In  an  action  against  an  estate  on  notes 
alle^d  to  have  been  executed  by  the  decedent, 
testimony  by  the  claimant  that  she  did  not 
have  the  notes  in  her  possession ;  that  they 
were  lost  while  owned  by  her  and  in  her  i>08- 
session ;  that  she  had  made  search  therefor,  the 
particularity  of  which  she  stated — waa  not  a 
violation  of  Comp.  Laws,  }  10,212,  forbidding 
claimant  from  testifying  to  facts  equally  with- 
in the  knowledge  of  the  deceased. 

6.  In  an  action  against  an  estate  by  the  de- 
cedent's wife  on  notes  alleged  to  have  been  exe- 
cuted by  him,  it  was  not  error  to  exclude  tes- 
timony that  claimant  had  another  husband  liv- 
ing when  she  married  defendant,  and  that  she 
had  been  unchaste. 

7.  While  claimant  was  testifying,  counsel  for 
the  estate  introduced  a  note  other  than  those 
Btied  on,  and  proved  by  her  that  she  had  siimed 
her  husband's  name  thereto  as  maker.  Hrld. 
that  on  redirect  examination  her  counsel  might 
show  why,  and  the  circumstances  under  which, 
at\fi  so  signed  said  note,  to  rebut  the  inference 
that  she  had  also  signed  her  husband's  name  to 
the  notes  in  suit 

8.  In  an  action  against  the  estate  of  a  de- 
cedent on  notes  alleged  to  have  been  executed 
by  him,  a  witness  who  had  testified  to  the 
genuineness  of  decedent's  signature  to  the  notes 
was,  on  cross-examination,  presented  with  cer- 
tain documents  not  in  evidence,  purporting:  to 
be  signed  by  deceased,  and  asked  if  such  sig- 
natures were  genuine.  Held,  that  be  might  de- 
cline to  answer  unless  he  was  permitted  to  ex- 
amine the  documents. 

9.  Under  Comp.  Laws,  |  10,142,  providing 
that  depositions  taken  under  the  act  may  be 
read  at  the  trial,  but  that  the  court  shall  regu- 
late their  use,  a  deposition  showing  that  the 
witness  was  over  80  years  of  age,  and  unable 
to  travel,  waa  properly  admitted  on  trial,  as  it 
oonld  not  be  preanmed  that  the  cause  for  taking 
the  deposition  had  been  removed. 

,  10.  In  an  action  by  a  widow  on  notes  alleged 
to  have  been  executed  to  her  by  her  deceased 
bnalMind,  her  stepson  having  testified  on  direct 
examination  for  the  estate  that  his  relations  to 
plaintiff  were  friendly,  she  was  entitled  on  cross- 
examination  to  show  his  conduct  toward  her. 

11.  An  Instruction  was  correct,  which,  oon- 
Btrued  as  a  whole,  told  the  jury  that  after  re- 
jecting the  testimony  of  witnesses  discredited 
by  them,  their  verdict  should  be  for  claimant, 
if  there  was  more  testimony — that  is,  a  pre- 
ponderance of  testimony — tending  to  establish 
the  validity  of  her  claim,  and.  If  there  was  not 
their  verdict  should  be  for  the  estate. 

Error  to  Olrcult  Court,  Muskegon  County; 
Kred  J.  Russell,  Judge. 

Action  by  Bllzabetb  Taylmr  against  the 
estate  of  Amos  R.  Taylor,  deceased.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Walter  1.  Llllle  (Stephen  H.  Clink,  of  coun- 
sel), for  appellant  Nlms,  Hoyt,  Brwln,  Ses- 
sloiia  ft  Vanderwerp,  for  appellee. 

^a.  Bt  Bills  ud  Kotsa,  vol.  7,  Cent.  Dig.  i  166S. 
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CARPBNTEIR,  J.  The  claimant,  Ellzabetb 
Taylor,  recovered  In  the  court  below  on  three 
promissory  notes  wbich  it  was  claimed  were 
executed  by  decedent  and  held  by  her.  It  is 
contended  that  the  court  erred  in  not  char- 
ging the  Jury  to  render  a  verdict  in  favor  of 
the  estate  because  (a)  there  was  no  evidence 
tending  to  prove  the  execution  of  the  notes: 
and  (b)  there  waa  no  evidence  of  conslder- 
atloD. 

(a)  We  tbink  there  was  abundant  evidence 
of  the  execution  of  the  notes.  Such  evidence 
is  furnished  by  the  following  testimony  of 
Sarah  Bradley:  "Mr.  Taylor  told  me  that 
Lib  [claimant]  had  notes  against  blm.  Q. 
What  notes  was  he  talking  about  at  that 
time?  A.  These  tliree  notes  I  seen  the  last 
time  I  saw  them  at  Ferris  Center."  Proof 
of  execution  may  also  be  Inferred  from  tlie 
testimony  of  Hon.  George  A.  Farr,  a  wit- 
ness for  plaintiff.  He  testified  that  he  bad 
seen  decedent's  signature  a  number  of  times, 
and,  in  his  Judgment,  the  signature  to  those 
notes  was  his. 

(b)  We  are  bound,  also,  to  say  that  there 
was  evidence  of  consideration.  It  is  true 
that  the  notes  did  not  contain  the  recital  "for 
value  received":  but  there  is  evidence  that 
they  were  negotiable  in  form,  and  there  is  a 
presumption  that  such  notes,  though  lack- 
ing the  recital  Just  mentioned,  are  based  up- 
on a  consideration.  See  Camwright  v.  Gray, 
127  N.  Y.  92,  27  N.  B.  835,  12  L.  B.  A.  845, 
24  Am.  St  Rep.  424;  Dean  v.  Carruth,  108 
Mass.  242. 

As  there  was  no  evidence  tending  to  prove 
want  of  consideration,  the  court  did  not  err 
In  refusing  to  charge  that  the  Jury  must 
find  not  only  that  decedent  signed  the  notes, 
but  also  that  they  must  find  "by  a  fair  pre- 
ponderance of  the  evidence  in  this  cause" 
that  they  were  tMised  upon  a  valuable  con- 
sideration. The  proof  of  the  execution  of 
the  notes  made  out  a  prima  facie  case,  a«d 
it  is  only  when  there  is  evidence  of  want  of 
consideration  that  there  is  imposed  upon  the 
plaintiff  the  burden  of  proving  consideration 
by  a  preponderance  of  testimony.  See  Man- 
istee Nat.  Bank  v.  Seymour,  64  Mich.  73,  74, 
81  N.  W.  140;  Famsworth  v.  Fraser  (Mich.) 
100  N.  W.  400;  Rood  v.  Jones,  1  Doug.,  at 
page  193;  Young  v.  Sbepard's  Estate,  124 
Mich.  552.  88  N.  W.  408. 

The  trial  court  refused  to  charge  the  Jury, 
as  requested  by  the  estate,  that  these  notes 
were  in  the  nature  of  a  bequest,  and  that 
the  burden  of  proving  payment  rested  upon 
claimant.  The  notes  certainly  were  not  in 
the  nature  of  a  bequest,  and  It  is  an  ele- 
mentary principle  of  law — a  principle  which 
we  must  hold  is  applicable  though  an  es- 
tate is  a  party  to  a  suit — that  the  burden 
of  proving  payment  rests  upon  the  party  who 
Claims  to  have  made  it  The  court  therefore 
proi)crly  permitted  interest  to  be  computed 
upon  the  assumption  that  payments  bad  not 
been  made. 

Claimant  was  permitted  to  testify  that  she 
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did  not  have  the  notei  Inyolved  In  suit;  that 
tbey  were  lost  while  owned  by  her  and  in 
her  possession;  and  she  was  also  permitted 
to  testify  to  the  particularity  of  the  search 
made  to  find  them.  It  la  contended  that,  in 
giving  this  testimony,  claimant  violated  the 
statute  (section  10,212,  Comp.  Laws  1897) 
which  forbade  her  testifying  to  facts  equally 
within  the  knowledge  of  the  deceased.  In 
giving  this  testimony,  claimant  went  no  fur- 
ther than  It  was  necessary  for  her  to  go  to 
establish  the  loss  of  the  notes.  This  she 
was  compelled  to  do  In  order  to  furnish  an 
excuse  for  not  producing  them.  Appellant's 
contention  that  she  thereby  testified  to  the 
existence  of  notes  executed  by  decedent  will 
not  bear  analysis.  From  claimant's  testi- 
mony that  she  still  owned,  could  not  find, 
and  had  lost  the  notes  Involved  in  the  suit, 
no  inference  that  those  notes  were  executed 
by  her  husband — ^indeed,  no  Inference  of  any 
fact  Icnown  to  deceased — could  be  legitimate- 
ly drawn.  The  testimony  was  properly  ad- 
mitted. See  Choate  v.  Huff,  18  S.  W.  (Tex. 
App.)  87. 

It  was  not  error  for  the  trial  court  to  ex- 
clude testimony  tending  to  prove  that  claim- 
ant had  another  husband  living  when  she 
married  decedent,  and  that  she  had  been 
unchaste.  See  People  v.  Mills,  94  Mich.  630, 
54  N.  W.  488;  Knickerboclter  v.  Worthing 
(Mich.)  101  N.  W.  B40. 

While  claimant  was  on  the  witness  stand, 
counsel  for  the  estate  introduced  a  note — 
not  one  of  those  for  which  she  recovered 
Judgment — and  proved  by  her  that  she  her- 
self signed  her  husband's  name  thereto  as 
maker.  Complaint  is  made  because  on  re- 
direct examination  claimant's  counsel  was 
permitted  to  show  why,  and  the  clrcumstan- 
'■es  under  which,  she  signed  said  note.  We 
think  this  testimony  was  properly  permit- 
ted. It  was  needed  to  rebut  the  Inference — 
an  inference  suggested  by  counsel  for  the 
estate — that  might  otherwise  be  drawn  that 
claimant  had  also  signed  her  husband's  name 
to  the  notes  In  suit. 

On  the  cross-exaipination  of  a  witness  who 
had  given  testimony  tending  to  prove  the 
genuineness  of  decedent's  signature  to  the 
notes  in  suit,  counsel  for  the  estate  present- 
ed to  him  certain  documents,  not  in  evi- 
dence, purporting  to  be  signed  by  deceased, 
and  asked  him  if  such  signatures  were  gen- 
uine. The  witness  declined  to  answer  un- 
less he  was  permitted  to  examine  the  docu- 
ments. Complaint  is  made  because  the  trial 
court  sustained  his  position.  The  decision  of 
the  trial  court  was  correct.  See  North  Amer^ 
ican  Ins.  Co.  v.  Throop,  22  Mich.,  at  pages 
100-162.  7  Am.  Rep.  638.  The  trial  court 
very  properly  refused  to  permit  counsel  for 
the  state  to  introduce  these  signattires  In 
evidence.  As  they  had  not  been  identified, 
they  were  clearly  not  admissible. 

The  court  permitted  claimant  to  use  In 
testimony  the  deposition  of  Sarah  Bradley, 
which  had  been  taken  for  the  hearing  be- 


fore the  commissioners  on  claims.  This  dep- 
osition was  taken  under  sections  10,136-10,- 
143,  Oomp.  Laws  1897.  Section  10,142  reads: 
"Depositions  under  this  act  may  be  read  and 
considered  at  the  trial  or  on  any  hearing, 
and  on  appeals  and  retrials  of  the  same  caase 
of  action,  but  the  court  shall  have  power  to 
regulate  the  use,  to  prevent  abuses  thereof, 
and  may  order  the  retaking  of  testimony. 
or  the  production  of  the  witness,  if  wittiin 
the  Jurisdiction,  notwithstanding  that  his 
deposition  has  been  taken."  The  statute 
above  quoted  Is  sufficient  authority  for  us- 
ing the  deposition  on  appeal.  But  it  is 
claimed  that  there  was  no  showing  that  the 
witness  was  then  sick  and  unable  to  attend 
court  The  record  does  not  disclose  that 
this  objection  was  made  in  the  trial  court. 
Moreover,  it  appears  from  the  deposition  that 
the  witness  was  over  80  yean  of  age  and 
unable  to  travel;  and  it  cannot,  therefore,  be 
presumed,  under  the  case  of  Emlaw  v.  Em- 
law,  20  Mich.  11,  relied  upon  by  appellant, 
that  the  cause  for  taking  the  deposition  had 
l>een  removed. 

Appellant  contends  that  the  court  erred 
in  not  admitting  in  evidence  the  flies  of  the 
probate  court  showing  the  will  and  the  ad- 
ministration of  the  estate.  It  is  contended 
that  by  this  it  would  have  appeared  that 
claimant  accepted  the  provisions  of  the  vril'l. 
and  that  those  provisions  are  Inconsistent 
with  her  right  to  maintain  this  suit  It  is  a 
sufficient  answer  to  this  contention  to  say 
that.  In  our  Judgment,  those  provisions  did 
not  affect  claimant's  right  to  recover  In  this 
case. 

Complaint  is  made  because  on  the  cross- 
examination  of  George  Taylor,  a  witness  for 
appellant,  claimant's  counsel  was  permitted 
to  show  hla  conduct  toward  claimant,  his 
stepmother.  We  think  that  the  door  for  the 
admission  of  this  testimony  was  opened  by 
appellant  when,  on  direct  examination,  this 
witness  testified  that  his  relations  to  his 
stepmother  were  friendly. 

In  concluding  his  charge  to  the  Jury,  the' 
trial  court  said:  "It  Is  for  you  to  say 
•  •  •  as  to  whether  all  of  the  witnesses 
that  have  been  sworn  here  have  told  the 
truth.  *  •  ♦  If  you  find  that  they  have 
not,  of  course  you  will  reach  a  verdict  from 
the  evidence  which  under  all  the  circumstan- 
ces you  think  is  true,  when  you  have  col- 
lected that  evidence  together — if  there  la 
more  of  It  that  satisfies  you  that  the  claim 
of  the  claimant  Is  valid,  than  there  Is  on  the 
other  side,  taking  everything  into  consider- 
ation, you  will  find  for  the  claimant;  if 
there  Is  not,  you  will  find  for  the  estate." 
Appellant  contends  that,  as  all  the  testi- 
mony relating  to  the  execution  of  the  note 
and  its  consideration  was  produced  by  claim- 
ant, this  charge  was  misleading,  and.  In  ef- 
fect, told  the  Jury  to  render  a  verdict  for 
the  claimant  This  argument  has  no  fouoda- 
tlon,  if  the  language  is,  as  it  should  be,  prop- 
erly construed.    Construing  it  In  connection 
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with  the  remainder  of  the  charge,  as  it  cer- 
tainly should  be,  the  Jury  were  told  that, 
after  rejecting  the  testimony  of  witnesses 
discredited  by  them,  their  verdict  should  be 
(or  claimant,  if  there  was  "more"  testimony 
— ^that  is,  a  preponderance  of  testimony — 
tending  to  establish  the  validity  of  her 
claim;  If  there  was  not,  their  verdict  should 
be  for  the  estate.  As  thus  construed,  the 
charge  was  correct,  and  is  not  open  to  the 
objection  urged  by  appellant. 

We  have  examined  appellant's  other  com- 
plaints,* and,  In  our  judgment,  no  other  as- 
signment of  error  demands  discussion. 

The  judgment  Is  affirmed,  with  costs.  The 
other  Justices  concurred. 


PEOPLE  V.  JEWELL. 

(Supreme  Court  of  Michigan.     Dec.  80,  1004.) 

RECORDS— ABSnrBAOnOR — CBIMINAI.    orFBNSI. 

1.  Under  Comp.  Laws,  (  3843,  providing  that 
the  Buperrisor  shall  not  accept  statements  of 
personal  property  for  taxation  as  final  unless 
properly  subscribed  and  sworn  to,  but  shall  pre- 
serve the  same  as  in  other  cases,  a  statement 
whidi  is  not  sworn  to  Is  nevertheless  a  record 
or  paper  "belonging  or  appertaining  to  the  of- 
fice '  of  a  township,  within  the  meaning  of 
Comp.  Laws,  {  11,361,  making  it  a  misdemeanor 
for  any  person  to  willfully  carry  away,  mutilate, 
or  destroy  such  records  or  papers. 

2.  A  statement  of  personal  property  for  taxa- 
tion, given  to  the  supervisors  in  accordance 
with  Comp.  Laws,  {  3843,  is  a  paper  or  record 
"tteloDging  or  appertaining  to  the  ofSce"  of  a 
township,  within  the  meaning  of  Comp.  Laws. 
S  11.361,  making  the  mutilation  or  carrying 
away  of  such  papers  or  records  a  misdemeanor, 
although  there  was  an  intention  to  amend  the 
statement  by  substituting  another  therefor, 
where  no  such  amended  or  substituted  state- 
ment was  ever  prepared. 

3.  Under  Comp.  Laws,  {  11,361.  declaring  all 
papers  and  records  of  a  township  public  prop- 
erty, and  making  the  willful  abstraction  or  de- 
Rtruction  of  the  same  a  misdemeanor,  it  is  neces- 
sary, in  order  to  constitute  the  offense,  that  ths 
abstraction  or  destruction  be  done  with  a  crim- 
inal intent. 

'  Exceptions  from  Circuit  Court,  Livingston 
County ;   Stearns  F.  Smith,  Judge. 

Fobee  C.  Jewell  was  convicted  of  carrying 
away  public  records,  and  excepts.    Reversed. 

Sdmund  O.  Shields,  Pros.  Atty.,  for  the 
People.    Person  &  Person,  for  respondent 

MONTGOMERY,  J.  The  respondent  was 
convicted  of  a  violation  of  section  11,361, 
Comp.  Laws  1897,  which  contains  the  follow- 
ing provision:  "All  books,  papers  and  rec- 
ords, belonging  or  in  anywise  appertaining 
to  the  offices  of  the  several  townships  and 
scbool  district  officers  of  this  state,  are  here- 
by declared  to  be  public  property,  belonging 
to  the  people  of  the  state  of  Michigan,  to  be 
nsed  and  preserved  by  and  under  the  direc- 
tion of  said  officers,  and  be  by  them  preserv- 
ed during  their  continuance  In  office;  and 
any  person  or  persons  who  shall  willfully  car- 
ry away,  mutilate,  or  destroy  any  of  such 
books,  papers,  records,  or  any  part  of  the 


same  •  •  •  shall,  on  conylttion  thereof, 
be  deemed  guilty  of  a  misdemeanor,  and  shall 
be  punished  by  fine  not  exceeding  one  thou- 
sand dollars,  or  imprisonment  In  the  state 
prison  not  exceeding  three  years."  The  tes- 
timony disclosed  that  In  the  spring  of  1903 
one  O.  A.  Kirkland  was  the  supervisor  of 
the  township  of  Iosco,  Livingston  county, 
and  in  his  official  capacity  called  upon  the 
respondent  for  a  statement  of  his  taxable 
property.  Such  a  statement  was  made  out 
and  signed  by  the  respondent  and  left  with 
the  supervisor,  who  took  it  to  his  office.  The 
respondent  stated  that  in  a  certain  contin- 
gency he  might  wish  to  make  a  change  In  the 
statement  later.  A  few  days  later  the  re- 
spondent went  to  the  office  of  the  supervisor, 
the  statement  was  produced,  and  an  attempt 
made  to  make  a  new  statement.  This  was, 
however,  abandoned.  The  first  statement 
disappeared  during  the  conversation,  auQ 
respondent,  on  being  asked  for  It,  declared 
that  he  must  have  torn  It  up  and  thrown 
it  In  the  stove.  A  search  of  the  stove  being 
made  disclosed  that  It  was  not  there,  and 
the  Inference  which  the  jury  drew,  that  the 
respondent  took  It  away,  was  amply  josti- 
fled. 

Two  questions  are  discussed  In  the  brief 
of  respondent's  counsel.  It  is  contended, 
first,  that  the  paper  in  question  does  not 
fail  within  the  terms  of  the  statute.  So  far 
as  this  question  depends  upon  the  fact  that 
the  statement  was  not  sworn  to,  section  3843 
determines  Its  character  as  a  public  docu- 
ment, as  by  the  express  terms  of  that  stat- 
ute the  supervisor  was  required  to  retain 
the  same  in  his  office.  It  is  said,  however, 
that,  as  there  was  a  declared  purpose  to 
amend  this  statement  or  substitute  another 
for  It,  this  paper  never  became  a  part  of 
the  public  record.  We  do  not  think  any  such 
Inference  Is  justified.  What  the  effect  of 
substituting  another  paper  for  the  original 
may  have  been  is  not  the  question.  The 
statement  was  signed  and  delivered  to  the 
supervisor,  Intended  to  be  effective,  at  least 
until  a  substitute  was  prepared,  and  this 
was  never  done. 

The  second  i)oint  relied  upon  is  the  fail- 
ure of  the  circuit  Judge  to  give  respondent's 
fourth  request,  as  follows:  "If  Jewell  did 
carry  away  the  paper  it  was  not  willful 
if  Jewell  thought  he  had  a  right  to  carry  it 
away."  The  court  did  charge  the  jury  as 
follows:  "  'Willfully'  means  designedly  and 
Intentionally.  I  don't  think  It  would  be  nec- 
essary to  establish  the  fact  that  he  did  it 
maliciously,  or  that  his  intention  must  have 
l)een  to  that  wicked  extent  that  would  be  in- 
volved In  the  crime  of  larceny ;  but  he  must 
have  acted  knowingly,  and  must  have  will- 
fully Intended  to  take  that  paper  away  from 
his  office  and  keep  it  away  from  there  to  de- 
prive the  supervisor  of  that  township,  the 
officer,  the  supervisor,  of  the  custody  of  that 
paper  permanently.  He  must  have  intended 
to  have  done  that  before  yon  can'  find  him 
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Suilty;  he  must  bare  bad  tbat  Intent;  the 
defendant  must  bare  bad  that  Intent  to  re- 
move tbat  from  tbat  office,  to  carry  It  away 
without  juatlflcatlon  or  excuse."  What  we 
might  conclude  upon  the  merits  of  this  ques- 
tion of  good  faith  is  unimportant  here.  The 
effect  of  tills  charge  was  to  permit  the  jury 
to  find  a  man  guilty  of  a  state's  prison  of- 
fense in  the  absence  of  a  criminal  intent 
We  do  not  overlook  a  class  of  coses  where 
the  question  of  criminal  Intent  is  unim- 
portant, such  as  cases  arising  under  the 
game,  flsb,  pure  food,  and  liquor  laws. 
Many  such  cases  are  found  in  our  own  and 
other  reports.  People  v.  Waldrogel,  49 
Mich.  337,  13  N.  W.  620;  People  v.  Blake, 
52  Mich,  see,  18  N.  W.  360 ;  People  v.  Roby, 
52  Mich.  577,  18  N.  W.  365,  60  Am.  Rep.  270 ; 
People  V.  Neumann,  85  Mich.  98,  48  N.  W. 
290;  People  V.  Potter,  89  Mich.  353,  50  N. 
W.  904;  City  of  Grand  Rapids  v.  Bateman, 
93  Mich.  135,  53  N.  W.  6;  Wolcott  v.  Judge 
of  Superior  Court,  112  Mich.  811^  70  N.  W. 
831 ;  People  v.  Snowberger,  113  Mich.  86,  71 
N.  W.  497,  67  Am.  St  Rep.  449;  People  v. 
Bacon,  117  Mich.  187,  75  N.  W.  43a  These 
cases  arise  upon  statutes,  and  while,  in  stat- 
utory as  well  as  common-law  crimes,  the  ne- 
cessity of  a  criminal  intent  is  ordinarily 
maintained,  it  is  not  beyond  the  power  of 
the  Ijegislature  to  make  an  act  criminal  in 
the  absence  of  such  intent  See  12  Oya  148, 
citing  People  v.  Welch,  71  Mich.  648,  39  N. 
W.  747,  1  L.  E.  A.  385,  and  other  cases,  to 
which  may  be  added  Faulks  v.  People,  39 
Mich.  200,  33  Am.  Rep.  374.  The  court  in 
People  v.  Roby,  62  Mich.  677,  18  N.  W.  365, 
50  Am.  Rep.  270,  asserts  tbat  "as  a  rule 
there  can  be  no  crime'  witbout  a  criminal  In- 
tent" and  perhaps  implies  that  it  becomes  a 
question  of  legislative  intent  for  the  court 
to  ascertain  from  the  statute.  See,  also, 
Orand  Rapids  v.  Bateman,  93  Mich.,  at  page 
138,  53  N.  W.  7,  where  the  following  quota- 
tion from  People  v.  Roby,  supra,  is  found: 
"Many  statutes  which  are  in  the  nature  of 
police  regulations  Impose  criminal  penalties 
irrespective  of  any  intent  to  violate  them, 
the  purpose  being  to  require  a  degree  of  dili- 
gence for  the  protection  of  the  public  which 
shall  render  violation  impossible."  Also,  see 
cases  cited  in  8  Cya  148,  149 ;  12  Oyc.  151. 
In  our  opinion  there  is  nothing  in  this  leg- 
islation to  indicate  an  intent  to  punish  an 
innocent  though  intentional,  taking  away, 
and  we  regard  the  use  of  the  term  "willful" 
as  "implying  an  evil  intent  witbout  Justifi- 
able excuse."  See  cases  cited  in  Highway 
Commissioners  v.  Ely,  54  Mlcb.  at  page  180, 
19  N.  W.  944.  The  latter  case,  cited  in  sup- 
port of  this  conviction,  does  not  in  our  opin- 
ion Justify  it  The  present  case  Is  more 
nearly  like  that  of  State  v.  Preston,  34  W^ls. 
675.  which  was  distinguished  from  Highway 
Commissioners  v.  Ely  in  the  latter  case. 

The  judgment  should  be  reversed  and  a 
now  trial  ordered.  The  other  Justices  con- 
curred. 


MORGAN  y.  LAKE  SHORE  &  M.  8.  RY.  CO. 
(Supreme  Court  of  Michigan.     Dec.  30,  1904.) 

CABBIEES  —  INjnST  TO  FASSBROEB  BTANDIKO 
ON  PIiATFOBM— OORTBIBUTOKT  NEGLIGENCE— 
PLEADING  CAUSE  OF  INJUBT— BBVIBW— EB- 
BOB  NOT  ASSIGNED. 

1.  A  question  which  is  not  referred  to  in  any 
assignment  of  error  is  not  presented  by  the 
record  on  a  writ  of  error,  and  therefore  will 
not  be  considered,  though  sought  to  be  raised 
in  the  argument 

2.  Comp.  Laws,  (  6303,  provides  that  if  a 
passenger  is  injured  while  on  the  platform  of  a 
car,  in  violation  of  the  regulations  of  a  railroad 
company,  the  latter  shall  not  be  liable  if  the 
injury  was  occasioned  by  his  being  improperly 
on  such  platform,  provided  room  and  seats  in- 
side were  sufficient  for  the  accommodation  of 
passengers.  Held,  that  where  all  seats  were  oc- 
cupied, and  a  passenger  became  faint  from  con- 
ditions existing  as  a  >esalt  of  the  company's 
negligence,  ancT  as  he  could  not  get  to  a  window 
to  relieve  bis  faintness,  sought  to  get  fresh  air 
on  the  platform,  he  was  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law. 

3.  A  declaration  against  a  railroad  company 
for  injary  to  a  passenger  who  fell  from  the 
platform  of  a  crowded  car,  whidi  place  he  had 
Bouebt  to  relieve  bis  faintness,  alleged  that 
while  he  was  standing  at  said  door  holding  on 

'  to  the  band  railing  he  became  unconscious  by 
reason  of  the  foul  air,  and  fell  from  said  traiu 
while  the  same  was  running  at  a  high  rate  of 
speed,  and  struck  with  great  force  on  the 
ground.  Held  a  sufficient  averment  that  the 
speed  of  the  train  caused  him  to  fall  therefrom. 
Hooker  and  Grant,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Lenawee  County; 
Guy  M.  Chester,  Judge. 

Action  by  Marion  L.  Morgan  against  the 
Lake  Shore  &  Michigan  Southern  Railway 
Company.  There  was  a  judgment  for  plain- 
tiff, and  defendant  .brings  error.     AfiEirmed. 

Weaver,  Morgan  &  Prlddy,  for  appellant 
Bird  &  Sampson,  for  appellee^ 

MOORE,  O.  J.  The  plaintiff  recovered  a 
judgment  for  injuries  received  by  him  while 
a  passenger  on  defendant's  road.  The  case 
is  brought  here  by  writ  of  error. 

There  is  scarcely  any  dispute  abont  the 
facts.  Plaintiff  resides  near  Woodstock  sta- 
tion on  the  Ypsilanti  Branch  of  the  Lake 
Shore  &  Michigan  Southern  Railway.  The 
defendant  advertised  an  excursion  at  re- 
duced rates  for  the  Hillsdale  fair  in  1901. 
On  the  last  day  of  the  fair,  plaintiff  purchas- 
ed a  round-trip  ticket  to  Hillsdale  and  re- 
turn, good  for  that  day  only.  On  the  way 
to  Hillsdale  in  the  morning  there  were 
eleven  coaches.  On  the  return  trip  there 
were  only  five  coaches  in  the  train,  and 
plaintiff  claims  that  all  the  seats  were  oc<-u- 
pled,  and  people  were  standing  in  the  aisles 
and  upon  the  platforms;  that  he  made  his 
way  up  onto  the  rear  platform  of  the 
fourth  car,  and  when  the  train  started  he 
stepped  into  the  rear  end  of  the  coach,  and 
found  standing  room  near  the  door;  that 
the  car  in  which  he  stood  was  badly  crowd- 
ed, men  were  smoking  in  the  car,  and  it  was 
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li..t,  the  ventllntlon  was  poor,  and  by  the 
time  the  train  had  proceeded  three  or  four 
utiles  be  felt  sick,  and  thought  he  would 
faint,  and,  not  being  able  to  get  near  a 
window,  he  opened  the  door,  and  stepped 
out  on  the  platform.  Thinking  that  riding 
backwards  might  Increase  his  sickness,  he 
stepped  across  on  thu  opposite  platform,  and 
turned  his  back  to  the  end  of  the  car,  leaned 
ngalnat  It,  and  held  onto  the  band  rail.  He 
stood  In  this  position  for  a  few  moments, 
when  he  lost  consciousness,  and  rolled  down 
the  steps  and  off  onto  the  ground.  He  also 
claims  the  train  was  running  upwards  of  40 
miles  an  hour. 

The  only  question  involved  here  Is  wheth- 
er the  plaintiff,  as  a  matter  of  law,  under 
all  the  circumstances,  was  guilty  of  con- 
tributory negligence  in  going  out  upon  the 
platform  to  relieve  bis  sickness.  The  plain- 
tllT  claims  he  was  not  The  defendant  in- 
sists he  was,  and  that  a  verdict  should  have 
been  directed  In  its  favor. 

Before  discussing  this  question  It  is  proper 
that  we  should  say  that  we  are  not  at  lib- 
erty on  this  record  to  consider  the  questions 
of  defendant's  negligence,  and  of  whether 
that  negligence  was  the  proximate  cause  of 
plaintiff's  Injury.  These  questions  were  not 
raised  in  the  low^  court.  The  question  of 
defendant's  negligence  is  ncit  raised  in  this 
court  The  question  of  that  negligence  being 
the  proximate  cause  of  plaintiff's  injury  Is 
raised  in  this  court  only  in  this  way:  "In 
no  view  of  this  case  can  it  t>e  said  that  any 
alleged  act  of  the  defendant  was  the  proxi- 
mate canse  of  the  accident  to  the  plaintiff. 
The  sole  cause  of  the  'accident  to  plaintiff 
was  his  own  act  In  leaving  a  place  of  safety 
within  the  coach  and  assuming  a  perilous 
position  on  the  outside."  We  are  referred  to 
no  assignment  of  error  to  which  this  argu- 
ment is  applicable,  and  diligent  search  on 
our  part  has  enabled  us  to  find  none.  We 
therefore  conclude,  as  heretofore  stated,  that 
this  question  is  not  presented  by  the  record. 
In  deciding  this  case  we  therefore  assume  that 
while  plaintiff  was  on  the  platform  he  was 
Injured  in  consequence  of  defendant's  negli- 
gence— negligence  which  was  the  proximate 
cause  of  his  Injury. 

The  question  then  presented  for  our  deter- 
mination Is  whether,  under  the  circumstan- 
ces, plaintiff  was  negligent  in  leaving  the 
oar  and  going  on  the  platform,  so  as  to  bar 
bis  recovery  for  an  Injury  there  received  as 
a  direct  consequence  of  defendant's  negli- 
i;cnce.  It  must  be  confessed  there  Is  a  want 
of  nniformlty  In  the  decisions  as  to  whether 
a  person  should  be  chargeable,  as  a  mat- 
tor  of  law,  with  contributory  negligence,  in 
(Tolng  out  upon  the  platform  when  no  seat 
was  furnished  him  in  the  car.  The  New 
York  court  has  held  that  in  going  upon  the 
platform,  where  the  company  failed  to  fur- 
nish a  passenger  n  seat,  he  was  not  as  a 
matter  of  law,  chargeable  with  contribu- 
tory negligence.  Willis  v.  Ry.  Co.,  34  N.  T. 
e70.      The   Wlsconshi   court  has   held  that 


where  a  passenger  voluntarily  goes  upon  a 
platform,  where  no  seat  is  furnished  liim,  it 
Is  a  question  for  the  Jury  to  say  whether  he 
was  guilty  of  contributory  negligence.  Ward 
V.  Ry.,  78  N.  W.  442.  The  Minnesota  court 
has  held — and  this  holding  has  been  followed 
by  several  other  states — that  where  a  passen- 
ger voluntarily  goes  out  upon  the  platform, 
where  no  seat  is  provided  for  him,  but  there 
is  standing  room  in  the  car,  he  is  guilty  of 
contributory  negligence  as  a  matter  of  law. 
Rolette  V.  Great  Northern  Ry.  Co.,  97  N.  W. 
431. 

It  is  the  claim  of  defendant  that  the  last 
case,  mentioned  is  sustained  by  the  great 
weight  of  authority,  and  should  control ;  cit- 
ing many  cases,  and  especially  Railway  Co. 
V.  Moneyhun,  146  Ind.  147,  44  N.  E.  1106,  84 
L.  R.  A.  141,  which  it  is  claimed  is  a  paral- 
lel case  to  the  one  at  bar.  While  the  case 
resembles  this  one  In  many  respects,  it  may 
be  distinguished  In  some  important  particu- 
lars. It  appears  from  the  opinion  in  Rail- 
way Company  v.  Moneyhim,  supra,  that  the 
record  does  not  disclose  what  made  the 
plaintiff  sick.  It  also  appears  "he  was  not 
content  to  stop  on  the  platform,  but  went 
upon  the  lower  step,  and  stood  there  with 
his  back  towards  the  platform  and  his  head 
leaning  forward."  The  court  was  pf  the 
opinion  that  the  facts  disclosed  a  clear  case 
of  contributory  negligence,  and  so  held.  In 
our  view  of  the  case  we  do  not  need  to  de- 
cide which  of  these  lines  of  cases  is  sus- 
tained by  the  weight  of  authority.  All  of 
them  recognize  the  rule  that,  if  the  passen- 
ger Is  necessarily  on  the  platform  because  of 
conditions  created  by  the  railway  company, 
he  is  not  precluded  from  recovering  dam- 
ages. 

Section  630B,  Comp.  Laws,  reads:  "In 
case  any  passenger  on  any  such  road  shall 
be  killed  or  injured  while  on  the  platform 
of  a  car  or  while  in  or  on  any  baggage  or 
freight  car  In  violation  of  the  printed  regu- 
lations of  the  company  posted  up  at  the  time, 
in  a  conspicuous  place  Inside  its  passenger 
cars  then  in  the  train,  such  company  shall 
not  be  liable  for  the  injury,  if  the  Injury  be 
occasioned  by  the  person  being  improperly 
on  such  platform,  or  within  such  baggage  or 
freight  car,  or  after  having  been  notified  by 
the  conductor  or  any  other  person  having 
charge  of  any  train  that  such  person  Is  not 
In  the  proper  place:  provided,  such  company 
at  the  time  furnished  room  and  seats  inside 
of  Its  passenger  cars  sufficient  for  the  prop- 
er accommodation  of  its  passengers." 

This  statute  clearly  recognizes,  by  Infer- 
ence at  least,  that  conditions  may  arise 
where  one  would  be  entitled  to  recover,  even 
though  he  was  riding  upon  the  platform. 
There  was  testimony  In  the  case  from  which 
the  Jury  might  find,  not  only  that  the  cars 
were  so  crowded  that  all  the  seats  were  oc- 
cupied, but  from  which  they  might  easily 
draw  the  Inference  that  the  passenger  be- 
came faint  because  of  the  conditions  existing 
as  the  result  of  negligence  on  the  part  of 
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the  defendant,  and,  as  he  could  not  get  to  a 
window  to  relieve  his  falutuess,  be  sought 
what  is  usually  an  effective  remedy,  fresh 
air,  at  the  only  place  he  could  find  it  We 
do  not  think  it  can  be  said,  as  a  matter  of 
law,  that  this  was  contributory  negligence. 

It  is  said:  "It  was  error  for  the  court  to 
charge  the  Jury  where  the  court  states,  'and 
you  find  that  plaintiff  was  thrown  off  the 
platform  onto  the  ground  and  injured  by  rea- 
son of  such  sickness  so  caused,  and  by  rea- 
son of  the  speed  of  the  train — that  is,  the 
high  rate  of  speed  of  the  train  over  this 
track — or  the  tipping  of  the  platform  on  a 
curve  In  the  track,  then  plaintiff  would  be 
entitled  to  recover.'  And  we  submit  there 
was  no  testimony  that  would  Justify  this 
charge  as  to  the  high  rate  of  speed  as  af- 
fecting plaintifCs  falling  from  the  train. 
Nor  is  there  any  allegation  in  the  declara- 
tion that  the  speed  of  the  train  was  in  any 
manner  the  cause  of  plaintiff  falling  from 
the  train."  The  question  of  the  high  rate  of 
speed  being  negligence  was  not  raised.  We 
think  there  was  testimony  of  the  high  rate 
of  speed.  We  also  think  the  following  aver- 
ment was  sufficient:  "That  while  he  was 
standing  at  said  door,  holding  onto  the  hand 
railing  on  the  end  of  the  car,  he  became  and 
was  unconscious  by  reason  of  said  foul  and 
unwholesome  air,  and  fell  from  said  train 
while  the  same  was  running  at  a  high  rate 
of  speed,  and  struck  with  great  force  on  the 
ground." 

Judgment  is  affirmed. 

CARPENTER   and   MONTGOMERY,   JJ., 

concurred. 

HOOKER,  J.  (dissenting).  That  one  who 
disregards  the'  rules  of  a  railroad  company 
so  far  as  to  voluntarily  ride  upon  the  plat- 
form of  a  passenger  coach,  in  the  face  of  the 
well-known  and  generally  recognized  danger 
of  so  doing,  assumes  the  attendant  risks,  la 
so  well  established  by  the^authorities  in  this 
country  that  counsel  do  not  appear  to  ques- 
tion the  proposition.  They  say  In  their  brief 
that  "in  the  case  at  bar  we  are  willing  to 
admit  that,  if  there  was  standing  room  In 
the  car,  plaintifTs  standing  upon  the  plat- 
form was  prima  facie  negligence,  and,  if  itt> 
circumstances  had  been  shown  which  over- 
came that  presumption,  then  a  verdict  should 
have  been  directed  by  the  trial  Judge."  They 
claim  that  the  rule  does  not  opply  because 
the  circumstances  show  that  their  client  did 
not  60  ride,  but  was  there  from  necessity. 

Two  reasons  are  given  for  his  going  into 
a  place  of  danger:  (1)  He  found  no  vacant 
seat  In  the  car.  (2)  The  air  was  warm  and 
vitiated  from  the  breathing  of  the  passen- 
gers, and  he  felt  faintness  and  suffocation. 

The  rule  of  law  is  succinctly  stated  in 
Wood  on  Railroads,  1327,  to  the  effect  that 
railroads  are  liable  when  the  injured  pas- 
senger is  compelled  to  ride  upon  the  plat- 
form, but  not  where  he  Is  unnecessarily  rid- 


ing there.     The  cases  there  dted  support 
the  rule.    Elliott  on  RaUroads.  {  1630. 

It  has  been  suggested  In  our  considera- 
tion of  this  case  that  section  <>303  of  our 
Ck>uipiled  Laws  Is  a  complete  answer  to  the 
defendant's  claim  that  the  plaintiff  was  neg- 
ligent in  riding  on  the  platform.  It  reads 
as  follows:  "(6303)  Sec.  2.  In  case  any  pas- 
senger on  any  such  road  shall  be  killed  or 
injured  while  on  the  platform  of  a  car,  or 
while  in  or  on  any  baggage  or  freight  car  In 
violation  of  the  printed  regulations  of  the 
company,  posted  up  at  the  time  In  a  conspicu- 
ous place  inside  its  passenger  cars  then  in 
the  train,  such  company  shall  not  be  liable 
for  the  injury,  if  the  Injury  be  occasioned  by 
the  person  being  improperly  on  such  platform 
or  within  such  baggage  or  freight  car,  or  aft- 
er having  been  notified  by  the  conductor  or 
any  other  person  having  charge  of  any  train, 
that  such  person  is  not  in  the  proper  place: 
provided,  said  company  at  the  time  furnished 
room  and  seats  Inside  its  passenger  cars  suf- 
ficient for  the  proper  accommodation  of  Its 
passengers." 

The  case  of  Willis  v.  Long  Island  Railroad 
Company,  34  N.  Y.  675,  Is  cited  as  an  au- 
thority for  a  construction  of  this  statute 
(which  Is  similar  to  the  New  York  statute), 
to  the  effect  that  under  this  statute,  inas- 
much as  it  provides  that  one  Injured  while 
riding  on  a  platform  cannot  recover,  provided 
he  could  have  found  a  seat  in  the  car,  the 
Inverse  of  this  must  follow,  i.  e.,  that  If  he 
could  not  find  a  seat  in  the  car  he  could  go 
upon  the  platform  at  the  risk  of  the  com- 
pany. We  doubt  if  that  case  Is  authority  for 
such  a  proposition,  aid,  if  It  were.  It  should 
not,  in  our  opinion,  be  followed.  We  bave 
frequently  shown  the  danger  of  extending 
statutes  by  Indulging  In  such  Inferences,  es- 
pecially upon  cases  that  have  been  discredit- 
ed, as  that  case  has.  It  cannot  be  said  that 
we  took  that  statute  "with  the  construction 
placed  upon  It  by  that  case,  for  It  was  a  part 
of  our  law  long  before  that  case  was  decid- 
ed. See  Comp.  Laws  18S7,  S  1988.  More- 
over, the  concession  quoted  from  plaintiff's 
brief,  and  the  failure  to  make  such  claim, 
indicate  that  plaintiff's  own  counsel  do  not 
care  to  contend  for  such  a  construction.  It 
is  doubtful  if  the  railroad  laws  of  any  8ta(e 
in  the  Union  fall  to  contain  a  similar  stat- 
ute, and  In  few,  if  any,  of  them  has  it  boen 
permitted  to  ttffect  the  general  rule  as  to  con- 
tributory negligence  above  quoted. 

Cktunsel's  admissi<»,  then,  relieves  us  from 
discussing  the  pn^osltion  that  the  failure  to 
find  a  seat  absolved  the  plaintiff  from  the  or- 
dinary consequences  of  voluntarily  riding  on 
the  platform.  That  fact  created  no  neces- 
sity for  his  doing  so.  We  have  nothing  left 
to  consider  but  the  condition  of  the  car. 

It  is  not  claimed  that  there  was  not  stand- 
ing room  In  the  coach,  and  the  evidence 
shows  that  the  plaintiff  had  only  a  couple 
of  miles  or  so  to  ride  before  the  train  would 
reach  a  station,  at  which  the  crowded  condl- 
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tion  would  be  measurably  relieved,  and  be 
testified  that  he  expected  that  be  could  then 
get  a  seat,  when  be  entered  the  car  and 
fecund  all  seats  occupied.  The  plaintiff  stood 
near  a  door,  which  was  shut,  according  to 
his  testimony.  He  did  not  make  known  bis 
discomfort  to  the  conductor  who  took  up  his 
ticket,  nor  to  the  passengers,  some  of  whom 
were  his  acquaintances,  and  ask  them  fo 
raise  the  windows.  He  did  not  open  the 
door  a  few  inches,  and  stand  with  bis  face 
to  the  opening,  or  throw  the  door  wide  open, 
and  thus  ventilate  the  car.  He  was  acquaint- 
ed with  the  road,  had  only  six  miles  or 
thereabouts  to  go  from  Hillsdale  to  North 
Adams,  had  gone  foor  miles,  expected  a 
seat  when  two  miles  more  should  have  been 
traveled,  but  opened  the  door  and  went  out 
A  fair  statement  is  that  he  felt  the  need  of 
better  air,  and  that  be  went  Into  a  place  of 
danger  to  get  it,  without  any  attempt  to  have 
the  air  in  the  car  changed,  or  to  get  relief  In 
any  other  way,  or  to  endure  a  few  minutes 
longer,  rather  than  to  incur  hazard  to  bis 
life.  Doubtless,  circumstances  might  arise 
which  would  make  it  proper  to  leave  a  dan- 
gerous place  for  one  less  dangerous,  but 
there  is  nothing  to  sbow  that  be  was  In  dan- 
ger of  anything  serious  in  the  car,  yet  he 
jeopardized  his  life  to  eecape  a  comparative- 
ly slight  discomfort 

In  Quinn  ▼.  Railroad  C!o.,  51  III.  495,  the 
court  said:  "This  brief  statement  of  the 
facts,  about  which  there  is  no  controversy, 
sbows  there  is  no  ground  whatever  for  main- 
taining this  action.  It  was  the  negligence  of 
the  deceased,  not  that  of  the  railway  com- 
pany, which  caused  bis  death.  He  was 
chargeable  with  extreme  carelessness,  and 
we  cannot  see  on  what  ground  any  material 
negligence  can  be  attributed  to  the  company. 
He  had  voluntarily  taken  a  dangerous  posi- 
tion which  resulted  In  his  death,  and  there 
is  no  reason  why  the  company  should  be 
made  to  pay  damages  therefor.  Admitting, 
however,  as  claimed  by  appellant's  counsel, 
that  the  conductor  should  have  advised  the 
deceased  to  enter  the  car,  at  least  while 
paying  his  fare,  bis  failure  to  do  so  was  as 
nothing  compared  with  the  gross  negligence 
of  the  deceased.  The  death  of  the  unfor- 
tunate man  can  be  attributed  only  to  his  own 
recklessness.  It  is  urged,  however,  that  this 
question  should  have  been  left  to  the  Jury. 
The  practice  adopted  by  the  court  cannot 
be  safely  followed  in  many  cases.  When- 
ever there  is  evidence  tending  to  prove  the 
issue,  the  plaintiff  has  a  right  to  take  the 
verdict  of  a  Jury.  But  if  this  had  gone  to 
the  Jury,  and  they  had  found  for  the  plain- 
tiff, the  court  should  have  set  aside  their 
verdict  or,  tf  it  had  refused  to  do  so.  It 
would  have  been  set  aside  by  this  court" 

In  Camden  &  Atl.  R.  R.  Co.  v.  Hoosey,  9d 
Fa.  492,  44  Am.  Rep.  120,  the  court  said: 
"Assuming  for  the  present  that  the  company 
was  Justly  chargeable  with  negligence  re- 
sulting In  injury  to  the  plaintiff,  and  that 


under  the  circumstances  he  was  not  guilty 
of  negligence  in  passing  from  car  to  car  in 
search  of  a  seat  while  the  train  was  .in  rapid 
motion,  can  it  be  pretended  that  it  would  not 
be  gross  negligence  in  him  to  voluntarily 
take  a  position  near  the  outer  edge  of  the 
platform  and  remain  there  until,  by  an  or- 
dinary Jolt  of  the  car,  be  lost  his  equilibrium 
and  was  thrown  off?  •  •  •  He  was  not 
only  In  a  iMsltion  of  known  danger,  but  was 
there  voluntarily  and  in  disregard  of  the 
rules  of  the  company.  There  is  nothing  In 
the  testimony  from  which  a  Jury  would  be 
Justified  in  coming  to  any  other  conclusion." 

In  Worthlngton  t.  Central  Vermont  R.  R. 
Co.,  64  Vt  107,  23  Atl.  590,  15  h.  R.  A.  326, 
the  court  said:  "Negligence  becomes  a  ques- 
tion of  law  when  the  facts  or  circumstan- 
ces are  so  decisive  one  way  or  the  otb^  as 
to  leave  no  reasonable  doubt — no  room  for 
opposing  Inferences.  It  is,  as  a  matter  of 
law,  prima  facie  negligence  for  a  passenger 
to  be  riding  on  the  platform  or  step  of  a  rap- 
idly moving  steam  car.  The  fact  that  all  the 
seats  in  the  car  were  occupied,  and  tbe 
aisles  were  so  crowded  that  the  position  of 
plaintiff  was  one  of  discomfort  to  himself, 
and  of  evident  discomfort  and  annoyance  to 
others,  does  not  excuse  him  for  voluntarily 
occupying  a  position  on  the  platform  while 
the  train  was  in  motion.  His  claim  is  that 
the  passage  where  he  stood  after  giving  up 
his  seat  was  crowded,  that  most  of  those 
in  tbe  vicinity  were  ladles,  that  the  swaying 
and  Jolting  of  tbe  car  was  one  of  discomfort 
to  himself  and  evident  discomfort  and  an- 
noyance to  others,  and  that  in  consequence  of 
this  he  concluded  to  go  to  tbe  smoking  car; 
that  after  taking  his  position  on  the  plat- 
form or  step  he  thought  be  would  stay  there 
a  few  minutes,  and  then  go  back  into  tbe 
car  which  he  had  left.  Thus  it  appears  that 
the  plaintiff  bad  standing  room  in  the  car, 
which  he  might  have  continued  to  occupy, 
but  which  be  chose  to  leave  in  order  to  free 
himself  from  discomfort  and  annoyance,  and 
that  he  remained  on  tbe  platform  or  the  step 
in  order  to  obtain  temporary  relief  from 
that  discomfort  Intending  in  a  short  time 
to  assume  his  former  position  in  the  car, 
which  he  might  have  done.  But  passengers, 
especially  on  excursion  trains,  must  expect 
more  or  less  discomfort,  and  must  endure  it 
rather  than  assume  positions  of  danger  and 
hazard  not  provided  for  their  occupancy,  for 
tbe  purpose  of  avoiding  danger.  Necessity 
alone  can  warrant  the  assumption  of  such 
positions." 

The  case  of  C,  0.,  C.  &  St  L.  Ry.  Co.  v. 
Moneybun,  146  Ind.  147,  44  N.  E.  1106,  34  L. 
R.  A.  141,  is  closely  in  point.  It  was  held: 
"A  passenger  [a  minor  15  years  old,  and  of 
average  Intelligence]  is,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in  going  up- 
on the  lowest  steps  of  the  car  to  vomit  while 
the  train  is  in  rapid  motion,  though  there  was 
only  stending  room  in  tbe  car."  Tbe  plain- 
tiff's intestate  in  that  case  became  sick,  so 
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that  be  bad  to  vomit,  and  went  to  the  plat- 
form for  tbat  purpose.  In  York  v.  R.  R.  Co., 
84  Me.  117,  24  Atl.  790,  18  L.  R.  A.  60,  tbe 
court  said:  "Tbe  danger  of  standing  on  tbe 
narrow  platform  of  a  passenger  car,  wblle 
tbe  car  is  moving  witb  tbe  usual  speed  of 
railroad  trains,  Is  most  conspicuous.  No  pru- 
dent man,  no  man  ordinarily  mindful  of  his 
conduct  and  matters  about  blm,  would  oc- 
cupy such  a  position.  Tbe  greater  tbe  speed 
of  tbe  train,  tbe  more  Imminent  the  danger 
In  such  a  place.  Thoughtful  people  Instlnct- 
Irely  shudder  when  they  see  persons  taking 
such  risks.  Curves  are  necessarily  frequent 
on  railroads  in  Maine,  a  fact  well  known  to 
all,  and  a  fact  which  makes  the  riding  on  tbe 
platform  of  a  car  most  perilous.  The  know- 
ingly incurring  such  an  Imminent,  visible 
peril,  tbe  choosing  to  ride  in  such  a  conspicu- 
ously dangerous  place,  must  be  held  by  all 
reasonable  people  to  be  recklessness  in  a 
high  degree.  Tbe  danger,  the  chance  of  in- 
Jury,  is  visibly  imminent  and  great.  No  man 
of  reason  can  fall  to  apprehend  it  No  pru- 
dent man  would  fail  to  avoid  it.  There 
seems  to  us  no  room  for  debate  or  question 
upon  this  proposition.  Viewing  all  tbe  cir- 
cumstances in  every  light  suggested  by  the 
counsel,  or  imaginable  by  us,  we  see  no  es- 
cape from  the  conclusion  that  Goodwin's 
conduct  was  far  below  the  standard  of  ordi- 
nary prudence,  and  that  such  lack  of  pru- 
dence directly  caused  bis  injury.  Such  being 
our  opinion,  we  must  for  tbat  reason  render 
judgment  accordingly,  and  set  the  verdict 
aside.  We  have  examined  every  authority 
cited  on  both  sides,  but  tbe  above  proposition 
seems  to  us  so  clear  and  simple,  so  consonant 
with  reason,  that  we  forbear  to  cite  or  ex- 
plain other  cases.  Tbe  curious  will  find  them 
cited  and  commented  upon  In  tbe  parallel 
case  of  Wortbington  v.  Railroad  Company, 
23  Atl.  590,  64  Vt  107,  15  L.  R.  A.  326.  pub- 
lished since  tbe  above  opinion  was  written 
and  concurred  in." 

Tbe  Case  of  Wortbington,  above  cited  (see 
15  L.  R.  A.  329),  contains  an  elaborate  dis- 
cussion of  tbe  questions  involved  here.  Con- 
spicuous among  them  is  tbe  mooted  question 
of  takmg  a  question  of  negligence  away  from 
the  jury,  and  many  cases  are  cited  in  sup- 
port of  tbat  duty.  We  do  not  quote  the  case 
at  length,  for  it  can  as  well  be  read.  Tlie 
following,  however.  Is  so  pertinent  to  the 
crucial  point  tbat  we  quote:  "But  passen- 
gers, especially  on  excursion  trains,  must 
expect  more  or  less  discomfort,  and  must  en- 
dure it,  rather  than  assume  positions  of  dan- 
ger and  hazard,  not  provided  for  their  occu- 
pancy, for  tbe  purpose  of  avoiding  it.  Neces- 
sity alone  can  warrant  tbe  assumption  of 
such  positions.  If  they  are  assumed  as  mat- 
ter of  choice,  and  they  contribute  to  injury, 
there  can  be  no  recovery.  But  what  would 
constitute  necessity  in  such  cases  is  not  easy 
to  say.  It  may,  perhaps,  be  safely  said,  in  a 
case  like  this,  when  nothing  Is  said  or  done 
by  those  In  charge  of  the  train  to  control  or 


Influence  the  conduct  of  the  passenger,  tbat 
tbe  attendant  circumstances  must  be  such  as 
not  to  leave  tbe  passenger  free  to  choose; 
such  as  to  coerce  bis  action  and  to  compel 
him  to  assume  the  position  as  tbe  best  be 
could  do  at  the  time,  acting  as  a  careful  and 
prudent  man.  Tbe  testimony  In  this  case 
did  not  tend  to  show  any  such  coercion  of 
circumstances,  any  such  compulsion;  and 
therefore  tbe  case  is  that  tbe  plaintiff  was 
riding  as  matter  of  choice,  and  not  of  neces- 
sity, In  a  dangerous  place,  not  provided  for 
the  occupancy  of  passengers,  which  contrib- 
uted to  his  injury;  hence  the  court  should 
have  directed  a  verdict  against  him." 

See,  also,  tbe  recent'  case  of  Rolette  t. 
Great  Northern  Ry.  Co.  (Minn.)  97  N.  W.  431. 
It  was  there  said:  "It  Is  undoubtedly  the 
law,  as  settled  in  the  best  considered  cases, 
tbat  the  mere  fact  that  there  are  no  seats  in 
the  cars  does  not  Justify  a  person  in  riding 
on  the  platform,  for,  so  long  as  he  can  find 
standing  room,  by  reasonable  effort,  on  tbe 
inside  of  tbe  cars.  It  is  his  duty  to  remain 
there;  and  also  that,  where  It  is  unnecessary 
to  stand  or  ride  upon  the  platform,  going 
there  or  standing  there  is  such  negligence  as 
will  prevent  a  recovery  for  personal  Injuries 
received;  and,  further,  tbat  while  it  is  true 
that  it  was  a  duty  Incumbent  upon  the  de- 
fendant to  furnish  a  seat  for  the  plaintiff, 
and  not  merely  standing  room  in  the  aisle  of 
the  car,  the  mere  fact  that  be  was  compelled 
to  accept  standing  room,  especially  on  an  ex- 
cursion train,  would  not  justify  him  in  volun- 
tarily leaving  a  place  of  safety,  such  as  the 
inside  of  a  coach,  and  going  to  one  of  peril — 
a  platform,  for  instance.  It  Is  well  known 
that  passengers  on  excursion  trains  expect 
more  or  less  discomfort  and  inust  endure  It. 
They  are  carried  at  greatly  reduced  rates, 
and  must  anticipate  crowded  conditions  of 
the  coaches.  If  they  assume  dangerous  pla- 
ces, it  must  be  upon  tbe  ground  of  necessity 
alone.  If  such  places  are  assumed  as  a  mat- 
ter of  choice,  and  injury  results,  there  can 
be  no  recovery." 

The  Case  of  Willis,  34  N.  T.  670.  is  refer- 
red to  as  follows:  "The  case  seems  to  have 
been  tried,  upon  the  part  of  tbe  plaintiff's  at- 
torney, upon  the  theory  supported  by  Willis 
V.  Long  Island  Railway  Co.,  34  N.  Y.  670, 
tbat  tbe  plaintiff  was  entitled  to  a  seat,  and, 
if  none  was  furnished  him,  he  was  justified 
in  going  upon  tbe  platform.  It  is  to  be  no- 
ticed tbat  In  the  Willis  Case  the  accident 
was  caused  by  an  obstruction  upon  the  track, 
and  tbat  In  several  other  cases  cited  by  coun- 
sel tbe  accident  was  caused  either  by  a  sud- 
den lurch  of  tbe  train  or  by  a  defective  track; 
a  crowded  car  having  nothing  to  do  with  the 
resulting  accident.  Such  cases  are  not  in 
point,  and  we  expressly  decline  to  adopt  the 
doctrine  that,  because  a  seat  Is  not  furnished 
a  passenger,  he  may  go  into  a  place  of  well- 
known  danger,  and,  if  injured,  recover  dam- 
ages. Tbe  best  considered  cases,  in  our  judg- 
ment, are  to  tbe  contrary.    Wortbington   v. 
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Railway  Co.,  64  Vt  107,  23  AH.  600,  IB  U  B. 
A.  326;  Camden,  etc..  Railway  Co.  t.  Hoosey, 
99  Pa.  492,  44  Am.  Rep.  120;  Fisher  t.  Rail- 
way Co.  (W.  Va.)  24  S.  B.  570,  33  L.  R.  A. 
69;  Cleveland,  etc..  Railway  Co.  v.  Money- 
hun  (Ind.  Sup.)  44  N.  E.  1106,  84  L..  R.  A. 
141;  Lonlsyille,  etc.,  Ry.  Co.  v.  Blsch  (Ind. 
Sup.)  22  N.  B.  662;  2  Wood  on,Railroad8,  | 
308,  and  note;  Beach,  Contributory  Negli- 
gence, i  149." 

That  case  contains  the  following  comment 
on  the  question  of  proximate  cause  which  we 
have  not  felt  called  upon  to  decide:  "It 
seems  to  be  well  settled  that,  even  though  a 
passenger  Is  compelled  to  stand  upon  the 
platform  of  a  car  by  reason  of  his  Inability 
to  find  Bitting  or  standing  room  Inside,  the 
mere  fact  that  he  Is  injured  while  so  standing 
Is  not  In  Itself  a  cause  for  action  against  a 
railway  company,  for  there  must  be  some  In- 
tervening act  attributable  to  the  latter  and 
causing  the  Injury,  In  order  that  the  passen- 
ger can  recover.  If  the  accident  Is  caused 
by  the  act  of  plaintlir  himself,  or  by  the  act 
of  another  passenger,  the  act  not  being  the 
natural  consequence  of.  the  company's  negli- 
gence, it  Is  not  liable." 

The  proposition  that  a  man  who  experi- 
ences discomfort  from  the  vitiated  or  over- 
heated atmosphere  of  passenger  trains  may, 
because  be  feels  nausea,  go  Into  a  place'  of 
danger,  against  the  rule  of  the  company,  and 
thereby  malce  the  company  an  Insurer  of  his 
life,  is  so  unjust  that  authorities  ought  not  to 
be  required  to  make  It  appear.  That  they 
are  at  variance  therewith  Is,  however,  attest- 
ed by  the  cases  cited. 

The  judgment  should  be  reversed,  and  no 
new  trial  ordered. 

GRANT,  J.,  concurred  with  HOOKBR,  J. 


A.  Xj.  LAKBY  CO.  v.  CITY  OF  KALAIIA- 

ZOO. 
(Supreme  Court  of  Michigan.     Dec.  30,  1904.) 
ITDRIOIPAI,  COBFOBATIONS— UABILITT  rOB  OB- 

nsuonno  watbb  coubse. 

1.  A  creek  which  ran  through  a  city  was  ob- 
structed by  the  contents  of  a  warehouse  which 
bad  been  erected  over  It  by  the  owner  of  both 
banks  and  the  bed  of  the  stream  at  the  place 
in  question.  The  city  was  not  aware  thereof 
antil  the  contents  of  ue  warehouse  were  remov- 
ed, and  it  was  able  to  reach  the  bed  of  the  creek 
from  the  inside,  when  it  cleaned  the  stream  for 
sanitary  purposes.  The  building  did  not  inter- 
fere with  the  natural  flow.  The  creek  was  not 
used  for  sewerage,'  and  the  city  bad  no  control 
over  it  except  under  its  police  power  to  clean 
the  same,  and  under  its  charter  to  regulate,  im- 
prove, alter,  widen,  or  change  its  channel  on 
making  compensation  for  the  property  taken 
therefor.  Held,  that  the  city  was  not  liable  for 
the  obstmction. 

2.  A  city  is  not  liable  for  obstructions  in  a 
creek  flowing  through  it,  not  used  as  an  outlet 
for  its  sewers,  caused  by  accumulations  washed 
into  it  from  streets  and  buildings,  and  it  is  not 
its  duty  to  keep  the  same  at  its  natural  depth 
«nd  width. 


I  Error  to  Circuit  Court,  Kalamazoo  Conn- 
I  ty;  John  W.  Adams,  Judge. 
j  Action  by  the  A.  L.  Lakey  Company 
:  against  the  city  of  Kalamazoo.  There  was 
;  a  judgment  for  plaintiff,  and  defendant 
I  brings  error.    Reversed. 

i  The  appellant's  statement  of  the  case  is 
;  not  disputed,  and  we  therefore  adopt  it.  It 
'  is  as  follows: 

This  is  an  action  for  permitting  Arcadia 
I  creek  to  overflow  Its  banks  and  flood  the 
plaintiff's  cellar.    Plalntift  had  verdict"  and 
I  judgment   for   $1,760.    Arcadia    creek    Is   a 
natural  water  course,  draining  a  portion  of 
the  area  of  the  defendant  city.    The  city  Is 
situated  In  a  valley.    The  creek  has  always 
carried  off  the   rainfall   within   Its   natural 
I  area,  and,  as  the  community  grew,  streets 
were  paved  and  laid  out  across  the  creek, 
and  the  gutters  from  the  streets  were  con- 
I  nected  with  It    Later,  as   the  city  grew, 
underground  waterways  known  as   "storm 
'  sewers"  were  Installed  (which,  served  sub- 
I  stantlally  the  same  purpose  as  the  old  gut- 
ters) which  were  also  connected  with  the 
'  creek,   but   no   sewer  or   gutter   connected 
I  with  it  drained  any  area  except  the  natural 
I  watershed.    The    creek    passes    through    a 
'  thickly   settled  business  portion  of  the  de- 
I  fendant  city,  and  substantially  all  the  large 
I  buildings  of  the  city  are  within  the  drainage 
area  of  the  creek.    The  territory  occupied  by 
these    buildings    has   been    gradually    built 
.  up,  and  the  water  which  falls  upon  the  roofs 
j  of  the  buildings  collects  and  is  discharged  in 
I  some  instances  Into  the  sewers,  but  usually 
on  the  pavements,  from  whence  by  gutter 
or  atorm  sewer  it  finds  its  way  into  the 
creek.    On  June  18  and  July  2,  1002,  heavy 
rains  fell  within  the  drainage  area,  and  the 
creek  overflowed  its  banks  at  or  near  the 
plalntifTs  place  of  business,  and  the  water 
ran  into  its  cellar,  whereby  it  claims  damage. 
The  city,  although  it  has  never  admitted 
that  it  was  bound  so  to  do,  has,  as  a  health 
measure,  always  cleaned  the  water  courses 
within  the  city,  and  very  shortly  before  the 
18th  of  June,  1902,  the  creek  was  thoroughly 
cleaned  by  the  city  employes,  with  the.  one 
exception  that  at  the  building  occupied  by 
the  Harrow  Spring  Company,  which  faces 
on  Bdwards  street  in  said  city,  and  which 
is  but  a  few  rods  from  plaintUTs  place  of 
business,  the  workmen  were  unable  to  reach 
the  bed  of  the  creek,  because  for  a  consid- 
erable distance  there  were  private  BtotAge 
sheds  built  entirely  over  it    The  sheds  had 
been  over  the  creek  for  a  number  of  years, 
and  entirely  upon  private  property,  and  there 
was  no  method  of  cleaning  it  at  this  place 
unless  the  floor  of  the  sheds  was  removed. 
Upon  Inspection,  the  city  employes  discov- 
ered that  there  were  stored  within  the  sheds 
harrow  teeth  and  other  Iron  material,  and 
In  such  a  manner  that  it  was  Impossible  for 
them  to  ronch  the  bed  of  the  creek.    After 
the  floods  the  Harrow  Spring  Company  mov- 
ed from  their  place  of  business,  and  then 
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the  floor  of  these  sheds  was  taken  up^  and 
it  was  discovered  that  harrow  teeth  had 
fallen  through  the  floor  into  the  creek  In 
such  a  manner  as  to  catch  d6brls  and  drift 
material^  making  a  dam,  which  undoubtedly 
to  some  extent  caused  the  flood. 

The  court  Instructed  the  Jury  that  the  city 
had  the  legal  right  to  turn  the  surface  wa- 
ters of  this  watershed  of  the  creek  Into  the 
creek,  aud  that  It  had  turned  no  more  of 
the  surface  water  into  it  than  It  was  Justified 
In  so  doing.  The  court  also  Instructed  the 
Jury  that  if  they  found  that  the  city  permit- 
ted the  creek  "to  become  and  be  so  obstruct- 
ed on  the  days  In  question,  and  that  the  ob- 
struction caused  the  creek  to  overflow  its 
banks  and  damage  the  plaintiff's  property, 
then  the  plaintiff  would  be  entitled  to  re- 
cover; provided  you  further  flnd  that  the 
rain  storms  which  happened  on  those  days 
were  such  as  might  ordinarily  have  been  ex- 
pected to  occur  in  this  latitude,  although 
happening  at  rare  Intervals."  He  further  in- 
structed them  that  If  the  rainfall  was  un- 
precedented, and  would  have  caused  the 
creek  to  overflow  notwithstanding  the  ob- 
structions,' then  the  defendant  was  not  lia- 
ble. He  also  instructed  them  that  It  was 
the  duty  of  the  city  to  keep  the  creek  rea- 
sonably ,clear  and  free  from  obstructtons, 
and  that  It  was  responsible  for  the  obstruc- 
tions by  the  Harrow  Spring  Company. 

Harry  C.  Howard  (William  R.  Fox,  of 
counsel),  for  appellant.  Osborn  &  Mills,  for 
appellee. 

GRANT,  J.  (after  stating  the  facts).  The 
overflow  of  the  creek  so  as  to  flood  the  base- 
ment of  plaintifTs  building  was  caused  either 
by  a  great  rainfall,  or  by  the  obstruction  of 
the  Harrow  Spring  Company,  or  both  com- 
bined. Of  course,  but  for  the  heavy  rains 
the  overflow  would  not  have  occurred.  It  Is 
very  probable  that  but  for  the  obstruction 
the  water  would  have  remained  within  the 
banks  of  the  creek.  The  evidence  Is  that 
no  such  flooding  had  before  been  known. 
Plaintiff's  manager  testified  that  it  had  occu- 
pied, the  building  ever  since  it  was  built; 
that  It  had  never  had  a  flood  to  that  extent 
before;  that  only  once  before  had  the  water 
reached  its  basement,  and  that  was  about 
two  years  previous;  that  that  overflow  was 
caused  by  a  blockade  in  the  bed  of  the  creek 
by  a  firm  named  Bush  &  Patterson,  who 
were  building  .a  mill,  and  had  lumber  and 
brick  piled  across  the  creek.  After  the  first 
flood  plaintiff  took  no  steps  to  remove  its 
material  from  Its  basement,  because,  as  its 
manager  testified,  "they  did  not  think  they 
would  have  another  flood  right  on  the  heels 
of  the  first  We  never  had  any  damage  be- 
fore; it  had  never  been  flooded  before;  and, 
basing  my  Judgment  upon  the  line  of  my 
former  experience,  I  certainly  did  not  think 
It  would  happen  so  soon  again." 

The  rule  Is  conceded  to  be  that  a  munici- 
pality Is  not  responsible  for  damages  caus- 


ed by  nnexpected  and  unusual  rainfalls,  but 
only  for  those  which  experience  has  shown 
are  liable  to  occur.  Coldwater  v.  Tucker,  36 
Mich.  474,  24  Am.  Rep.  601;  Seaman  v.  City 
of  Marshall,  lie  Mich.  327,  74  N.  W.  484._ 
It  was  not  claimed  by  the  defendant  In  the 
court  below,  and  is  not  now  claimed,  that 
the  court  e^ed  in  leaving  to  the  Jury  the 
question  whether  the  rainfall  was  unprece- 
dented, or  one  which  might  have  been  ex- 
pected to  occur,  although  happening  at  care 
Intervals. 

Two  questions  are  raised:  First  Was  the 
defendant  liable  for  the  obstruction  of  the 
creek  by  the  Harrow  Spring  Company?  The 
defendant  did  not  cause  the  obstruction.  It 
was  not  aware  of  it  until  after  that  com- 
pany had  removed  the  contents  of  its  ware- 
house, built  over  the  creek,  and  the  defend- 
ant had  been  able  to  reach  the  bed  of  ttie 
creek  from  the  inside,  the  only  way  it  ap- 
pears by  which  It  could  be  reached  and 
cleaned.  The  Harrow  Spring  Company  own- 
ed both  banks  and  the  bed  of  the  stream. 
So  long  as  it  did  not  Interfere  with  the  nat- 
ural flow  of  the  water.  It  bad  the  right  to 
erect  buildings  over  it  The  building  Itself 
did  not  Interfere  with  the  natural  flow.  The 
defendant  had  no  control  over  the  creek 
(except  that  Inherent  in  municipal  corpora- 
tions under  the  police  power)  to  cause  it  to 
be  cleaned  for  the  protection  of  the  health 
of  Its  Inhabitants.  Even  under  its  charter 
it  could  only  "regulate,  improve,  alter,  widen 
or  change  the  channel  of  Arcadia  brook, 
•  •  •  on  making  compensation  to  persons 
whose  property  was  taken  for  such  pur- 
poses." The  fact  that  it  had  caused  the 
stream  to  be  cleaned  for  sanitary  reasons  did 
not  make  it  the  duty  of  the  city  to  protect 
owners  of  land  from  the  overflow  of  water 
naturally  emptying  into  it  The  creek  Iiad 
not  been  appropriated  by  the  city  for  the 
purpose  of  sewerage.  It  was  no  more  liable 
in  damages  to  riparian  owners  for  water 
running  into  'it,  under  the  circumstances  of 
this  case,  than  it  would  be  for  emptying  its 
surface  water  into  the  Kalamazoo  river, 
where  its  general  sewerage  is  conducted. 
The  riparian  owners  along  such  streams  are 
entitled  to  use  them  for  any  legitimate  pur- 
pose so  long  as  they  do  not  affect  the  rights 
of  other  riparian  owners  or  cause  a  nuisance 
dangerous  to  the  health  of  the  inhabitants. 
Knight  V.  Barr,  130  Mich.  673,  90  N.  "W.  849. 
It  follows  that  the  instruction  of  the  court 
that  the  defendant  is  liable  for  the  obstruc- 
tion of  the  Harrow  Spring  Company  is  erro- 
neous. Haynes  v.  Burlington,  38  Vt  350; 
Coonley  v.  Albany,  132  N.  Y.  14S,  30  N.  E. 
382. 

Second.  Was  the  defendant  liable  for  ob 
structions  arising  from  the  flow  of  water  in- 
to the  creek?  While  the  Instruction  of  the 
court  is  not  very  spedflc  as  to  the  character 
of  the  obstruction  for  which  the  defendant  is 
liable,  we  infer  from  its  general  character, 
and  from  briefs  of  counsel,  that  It  was  lield 
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responsible  for  any  obstructlonB  caused  by 
the  accumulation  of  sand  and  mud  in  Its 
bottom  wbicb  the  water  from  the  streets  and 
buildings  washed  into  it,  and  that  It  was  the 
.  duty  of  the  dty  to  keep  the  creek  at  Its  nat- 
nrnl  depth  and  width.  Arcadia  creek  is  a 
natural  water  course.  As  the  city  grew,  the 
watershed  of  the  creek  became  covered  with 
buildings.  Parties  who  owned  land  on  both 
sides  of  it  erected  buildings  over  it,  as  they 
had  the  legal  right  to  do.  Paved  streets 
became  necessary.  The  speedy  discharge  of 
the  water  from  the  buildings  and  streets  in- 
to the  creek  was  essential  to  the  business, 
comfort,  and  health  of  the  inhabitants  of 
the  city.  The  authorities  are  apparently 
unanimooa  in  holding  that  under  such  dr- 
cumstances  the  city  had  the  legal  right  to 
construct  pavements  and  storm  sewers  to 
speedily  carry  off  the  water  into  the  creek 
through  which  it  was  emptied  into  the  river 
of  Kalamazoo,  a  short  distance  away.  In 
this  process  some  dirt  and  material,  neces- 
sarily deposited  upon  the  pavements,  would 
be  carried  into  the  creek.  Some  of  this  dirt 
and  material  would  perhaps  settle  in  the  bot- 
tom of  the  creek  and  lodge  along  Its  banks. 
The  cities  and  villages  in  this  country  are 
usually  situated  along  the  banks  of  rivers 
and  small  streams,  into  which  the  water 
falling  upon  their  paved  streets  and  buildings 
must  be  conducted.  For  the  dirt  and  materi- 
al thus  carried  into  such  streams,  the  mu- 
nicipalities are  not  liable  to  the  riparian  own- 
ers, or  to  others  living  In  the  vicinity.  If 
any  such  owner  Is  damaged  thereby,  It  Is 
damnum  absque  Injuria.  Neither  does  the 
law  impose  upon  the  municipality  the  duty 
to  keep  the  bed  of  the  stream  at  its  original 
depth  and  width.  As  a  measure  of  health, 
the  mimlclpality  undoubtedly  has  the  power 
to  clean  or  cause  to  be  cleaned  the  bed  of 
the  stream  and  thus  accelerate  the  flow  of 
tbe  water,  but  the  municipality  has  no  other 
control  over  It  It  owns  no  land  along  tbe 
banks.  The  creek  Is  not  a  trunk  sewer  own- 
ed by  the  municipality. 

Under  the  facts  of  this  case  the  defendant 
Is  not  liable.  Its  nonliability  is  founded  in 
sound  reason,  and  Is  supported  by  the  au- 
thorities. Wilson  V.  City  of  Waterbury 
(Conn.)  47  Atl.  687;  Wheeler  v.  Worcester,  10 
Allen,  603;  Cumberland  v.  Wllllson,  50  Md. 
138,  33  Am.  Rep.  304;  Fair  ▼.  Philadelphia, 
88  Pa.' 309,  32  Am.  Rep.  455;  Eavanagh  v. 
iBrooklyn,  38  Barb.  232;  Gould  on  Waters,  8 
270.  The  learned  counsel  for  the  plaintiff 
cite  and  rely  upon  Ashley  v.  City  of  Pt 
Huron,  36  Mich.  296,  24  Am.  Rep.  552;  Rice 
V.  City  of  Flint,  67  Mich.  401>  34  N.  W.  719; 
Seaman  v.  City  of  Marshall,  116  Mich.  327,  74 
N.  W.  484;  Manning  v.  City  of  Lowell,  130 
Mass.  21;  Brayton  v.  Fall  River,  113  Mich. 
218,  18  Am.  Rep.  470;  O'Brien  v.  St.  Paul, 
18  Minn.  176  (GU.  103);  Clay  v.  City  of  St 
Albans,  43  W.  Va.  639,  27  S.  B.  368,  64  Am. 
St  Rep.  883;  Noonan  v.  City  of  Albany,  79 
N.  y.  470,  35  Am.  Rep.  540;  Barton  v.  City 


of  Syracuse,  36  Mich.  64;  Stanfleld  t.  New- 
ton, 142  Mass.  110,  7  N.  B.  703;  Parker  v. 
Nashua,  59  N.  H.  402;  Mayor,  etc.,  v.  Houk 
(Ga.)  39  S.  B.  677;  6  Mun.  Corp.  Cas.  421.  In 
Ashley  v.  Ft  Huron  the  city  cut  a  sewer  in 
such  a  manner  as  to  cause  a  collection  of 
large  quantities  of  water  upon  the  plaintiff's 
land  which  would  not  otherwise  have  flowed 
there.  In  Rice  v.  City  of  Flint  the  city  made 
a  dam  by  raising  the  grade  of  the  street  so 
that  the  water  overflowed  the  plaintiff's 
premises.  In  Seaman  y.  City  of  Marshall 
tbe  city  was  held  negligent  in  not  providing 
reasonably  efficient  means  to  carry  olt  the 
water  which  should  reasonably  have  been  ex- 
pected to  accumulate.  In  Manning  v.  City 
of  Lowell  the  territory  which  was  drained 
of  Its  surface  water  was  very  much  greater 
than  that  extent  of  territory  which  would 
be  thus  naturally  drained  without  the  inter- 
vention of  the  artificial  means  constructed  by 
the  city.  In  other  words,  the  city  took  wa- 
ter which  would  not  naturally  flow  upon  de- 
fendant's land,  and  discharged  it  upon  bis 
land.  In  Brayton  v.  Fall  River  the  dty  drain- 
ed by  Its  system  of  sewers  a  territory  of  60 
or  76  acres,  and  emptied  it  into  a  creek, 
whereas  only  about  15  to  20  acres  naturally 
drained  into  It  In  O'Brien  v.  St  Paul  the 
area  of  the  drainage  through  the  sewer  is  not 
clearly  shown.  It  is  stated  that  by  means  of 
the  sewer  the  dty  conducted  to  and  emptied 
upon  the  plaintiff's  premises  a  greater  body 
of  water  than  the  natural  flow  of  water 
through  the  water  course — wore  away  the 
banks  and  soil  to  a  much  greater  extent 
than  would  have  been  caused  by  any  stream 
naturally  flowing  through  said  water  course. 
If  It  Is  meant  by  this  that  a  municipality 
cannot  pave  Its  streets  and  construct  storm 
sewers  so  as  to  convey  water  more  rapidly 
into  the  creek  than  it  would  naturally  flow, 
it  Is  against  the  clear  weight  of  authority, 
and  against  tbe  instruction  of  the  court  in 
this  case.  In  Clay  v.  City  of  St  Albans  we 
gather  from  the  statement  of  the  case  that  the 
city,  by  its  gutters  and  drains,  collected  sur- 
face water  and  cast  it  in  a  body  onto  plain- 
tiff's land.  It  is  not  a  case  of  draining  into  a 
creek  or  natural  water  course.  In  Noonan 
V.  City  of  Albany  the  water  was  collected 
from  the  lands  and  streets  of  a  municipality 
Into  an  artiflcial  channel  and  discharged  up- 
on plaintiff's  lands.  The  defendant  in  that 
case,  by  means  of  sewers  and  manner  of 
grading,  concentrated  the  surface  water  and 
sewerage  of  a  large  territory  and  discharged 
it  In  one  body  into  a  ravine  where  a  small 
rivulet  formerly  ran.  Barton  v.  City  of 
Syracuse  involves  the  duty  of  the  municipali- 
ty to  keep  Its  sewers  in  proper  repair  and 
prevent  their  becoming  flUed  with  dirt  and 
rubbish,  thus  impeding  tbe  overflow  of  the 
water,  and  causing  It  to  set  back  upon  the 
lands  of  lot  owners.  Stanfleld  v.  Newton 
Is  a  similar  case.  In  Mayor,  etc.,  v.  Houk  the 
plaintiff  sought  to  enjoin  defendant  from  con- 
tinuing or  from  extending  a  main  sewer  so 
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that  the  sewerage  would  be  discharged  di- 
rectly upon  her  land.  The  basis  of  the  de- 
cree In  that  case  was  that  the  nuisance 
should  be  abated  as  dangerous  to  life  and 
health.  In  Parker  t.  Nashua  the  liability  was 
based  upon  the  negligent  management  of  the 
municipality  in  not  keeping  a  culvert  free 
from  obstructions.  We  are  of  the  oplnioa 
that  those  cases  do  not  apply  to  this  one. 

Judgment  reversed,  and  new  trial  ordered. 
The  other  Justices  concurred. 


CARSON,  PIRIB.  SCOTT  ft  CO.  T.  FINCH- 

ER  et  Bl. 
(Supreme  Court  of  Michigan.     Dec.  30,  1904.1 

CHECKS  —  PRESENTMENT  —  NEOLIOENCB   —   DB- 

IXNSES    AS    AGAINST    DBAWEB— 

QUESTION    FOB  JT7BT. 

1.  Delay  in  presentment  of  a  check  for  pay- 
ment, and  failure  to  give  notice  of  dishonor,  is 
no  defense  to  the  drawer,  where  the  latter  bad 
no  funds  in  the  bank  to  meet  the  check,  and 
had  no  expectation  that  it  would  be  paid. 

2.  Where,  in  an  action  by  the  holder  of  a  dis- 
honored check  against  the  drawer,  there  was 
evidence  that  the  latter  at  the  time  he  uttered 
the  check  had  a  balance  in  the  bank  less  than 
the  amount  of  the  check,  and  had  notice  that 
the  bank  was  weak,  and  of  the  dishonor  of 
other  checks,  but  gave  no  intimation  thereof  to 
plaintiff,  plamtiff  was  entitled  to  go  to  the  jury 
on  the  question  whether  the  drawer  had  funds, 
or  an  expectation  that  the  check  would  be  paid, 
when  it  was  drawn,  though  plaintiff  was  guilty 
of  negligence  in  presentment,  etc. 

Error  to  Circuit  Court,  Oceana  County; 
Fred  J.  Russell,  Judge. 

Action  by  Carson,  Plrie,  Scott  &  Co. 
against  Francis  W.  Flncher  and  another. 
From  a  Judgment  In  favor  of  defendants, 
plaintiff  brings  error.    Reversed. 

Hartwick  &  Skeels,  for  appellant  Nlms, 
Hoyt,  Erwin,  Sessions  Sc  Yanderwerp,  for 
appellee. 

HOOKER,  J.  The  first  trial  of  this  cause 
was  reviewed  by  us,  and  the  opinion  filed 
therein  will  be  found  in  129  Mich.  687,  89 
N.  W.  B70,  95  Am.  St.  Rep.  449,  where  a 
general  outline  of  the  case  is  stated.  Up- 
on a  second  trial  the  court  directed  a  ver- 
dict for  the  defendants,  and  the  plaintiff 
has  appealed. 

The  Judgment  must  be  reversed  if  then 
was  any  question  that  should  have  been 
submitted  to  the  Jury.  Our  former  decision 
sustained  defendants'  claim  that  a  question 
of  fact  was  raised  as  to  whether  defendants 
had  funds  in  the  bank,  when  the  check  was 
received  by  the  bank,  sufficient  to  pay  this 
and  all  outstanding  checks,  and  that  defend- 
ants  had  a  right  to  have  ttiat  question  sub- 
mitted to  the  Jury.  It  was  also  said  in  the 
opinion  that  if  there  were  sufficient  funds 
to  defendants'  credit  at  tliat  time,  and  the 
bank  bad  funds,  and  the  check  would  have 
been  paid,  had  it  been  duly  and  properly 

•  1.  See  mils  and  Notes,  voL  7,  Cent.  Dig.  H  1024, 


presented  over  the  counter,  the  defendants 
would  have  been  discharged  through  the 
method  of  presentment;  1.  e.,  sending  the 
check  to  the  drawee  by  mall,  with  request 
to  remit — In  other  words,  making  the 
drawee  plalntHTs  agent  for  collection.  In 
this  case  the  evidence  shows  that  the  plain- 
tiff did  not  use  diligence  in  presenting  the 
check.  Inasmuch  as  It  sent  the  same  to  the 
drawee,  who  did  not  pay  it  It  would  fol- 
low that,  in  case  of  a  loss  by  reason  of  the 
failure  of  the  bank,  such  loss  would  fall 
upon  the  plaintiff,  rather  than  the  defend- 
ants, if  they  can  be  called  innocent  de- 
fendants. Authorities  are  numerous  that  de- 
lay in  presentment  and  failure  to  give  no- 
tice of  dishonor  cannot  be  successfully  in- 
terposed as  a  defense  In  an  action  against 
the  drawer,  when  it  can  be  said  that  the 
drawer  had  no  funds  in  bank,  and  had  no 
expectation  that  the  check  could  be  paid. 
It  Is  contended  in  this  cause  tliat  the  de- 
fendants had  Issued  checks  to  the  full 
amount  of  their  credits,  and  bad  not  sufii- 
dent  funds  in  bank  to  pay  the  check,  and 
also  for  the  reason  that  tbey  had  notice  of 
the  condition  of  the  bank.  Counsel  claim 
that  whereas  it  did  not  conclusively  appear 
in  that  case  that  the  bank  bad  in  its  pos- 
session checks  drawn  by  defendants  and 
drafts  sufficient  to  exhaust  their  balance, 
before  they  drew  the  check  in  question,  on 
this  trial  there  was  such  evidence,  and  again 
it  is  said  that  at  the  previous  trial  it  did 
not  appear  that  defendants  had  notice  of 
the  dishonoring  of  their  checks  before  draw- 
ing the  one  in  question,  while  upon  the  last 
trial  that  was  shown  by  the  introduction 
of  a  letter  written  to  and  received  by  de- 
fendants shortly  before  drawing  the  check 
in  question,  notifying  them  that  their  check 
had  not  been  paid,  and  saying  that  If  their 
checks  could  not  be  paid  more  promptly, 
he  could  not  accept  them.  If  the  rule  be 
as  claimed,  that  want  of  notice  Is  not  a  de- 
fense when  the  defendants  knowingly  over^ 
drew  and  had  no  expectation  of  payment 
as  counsel  apparently  concede  the  rule  to 
be,  we  think  that  plaintiff  had  a  right  to 
go  to  the  Jury  upon  that  question.  It  is 
claimed  that  with  a  balance  of  less  than  the 
amotmt  of  the  check  in  the  bank,  and  with 
notice  that  the  bank  was  weak,  of  which 
there  was  some  evidence,  and  actual, notice 
of  the  dishonor  of  its  checks,  defendants 
overdrew  their  account  without  intimation 
to  the  plaintiff  of  the  dangers  of  the  situa- 
tion. It  does  not  necessarily  follow  that  the 
check  was  drawn  without  an  expectation  of 
payment  but  the  evidence  tending  to  show 
these  things,  and  that  in  denial  and  explnna- 
tlon  and  an  agreement  to  honor  overdrafts, 
raise  a  question  of  fact 

We  must  therefore  reverse  the  Judgment 
It  Is  so  ordered. 


MONTGOMERY,  J.,  did  not  sit 
Justices  concurred. 


The  other 
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CLARK  T.  WOLVERINE  PORTI.AND 
CEMENT  CO. 

(Supreme  Court  of  Michigan.    Dee.  80,  1004.) 

KASTEB  AND  SERVANT— IWJTJBII8  TO  SKBVAMT^ 

BAR  PI.ACE  TO  WORK — EVIDENCE — 

QUESTION   TOB  JUBT. 

1.  Where  an  employe  la  aent  into  a  place  pro- 
vided by  the  master,  where  discovery  of  a  de- 
fect is  difficult,  he  has  a  right  to  aaaume.  In 
the  absence  of  any  circumstances  .creating  a 
doubt  in  his  mind,  that  his  safety  has  been 
reasonably  provided  for. 

2.  In  an  action  against  a  master  for  the  death 
of  a  servant,  aile^  to  have  been  caused  by  a 
loose  plank  in  a  walk  alongside  a  coal  conveyor 
which  deceased  was  required  to  oil,  evidence 
held  '  to  justify  submission  to  the  jury  of  the 
issue  of  defendant's  negligence. 

Error  to  Circuit  Court,  Branch  Connty; 
George  L.  Taple,  Judge. 

Action  by  Charles  Clark,  as  administrator 
of  Thomas  Russel,  deceased,  against  the 
Wolverine  Portland  Cement  Company. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

H.  H.  Barlow  and  Burt  B.  Barlow,  for 
appellant    Lockerby  &  Cowell,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff  recov- 
ered for  an  injury  to  his  intestate  causing 
deatk.  The  deceased,  Thomas  Russel,  for 
whose  estate  this  action  Is  brought,  was  at 
the  time  of  his  death  27  years  of  age.  He 
bad  been  employed  at  the  Qulncy  plant  of 
the  Wolverine  Portland  Cement  Company 
for  some  three  months  prior  to  his  death. 
For  some  two  weeks  prior  to  bis  death  be 
was  employed  as  oiler  of  the  coal  conveyors 
at  the  Quincy  plant  aforesaid.  His  duty, 
among  other  things,  required  blm  to  oil  the 
conveyors  two  or  three  times  in  12  hours. 
Tbe  conveyors  consisted  of  a  bottom  and 
two  sides  (wood),  in  .which  framework  there 
revolved  an  endless  screw,  by  which  means 
tlie  coal  was  conveyed  from  the  north  to  the 
south  end  of  the  conveyhr.  About  every  12 
feet  along  the  conveyor  there  was  an  oil 
bole.  Tbe  conveyor  was  situated  some  20 
feet  above  the  floor  of  the  factory,  and  ran 
from  north  to  south.  On  the  west  side  of  . 
tbe  conveyor,  and  even  with  the  bottom 
tbereof,  there  was  a  plank  walk  20  inches 
wide  running  parallel  therewith.  On  tbe 
-west  side  of  said  walk  there  was  a  partition 
extending  nearly  to  the  roof  of  tbe  factory. 
Tbe  conveyor  was  divided  into  two  sec- 
tions, each  section  being  about  150  feet  In 
length.  The  north  section  was  higher  than 
tbe  south  section.  Some  3  or  4  feet  from 
'Where  tbe  two  sections  of  the  conveyor  join, 
a.  steam  pipe  6  inches  in  diameter  passed 
tbrough  the  partition  and  over  tbe  walk 
parallel  with  the  south  conveyor.  Across 
tbis  pipe  was  placed  a  plank.  Tbe  level  of 
tbis  plank  was  lower  than  the  walk  along 
tbe  north  section  of  tbe  conveyor,  and  blgb- 
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er  than  the  walk  along  the  south  section. 
Tbe  plank  was  unfastened.  At  a  point  op- 
posite tbis  plank  the  conveyor  required  oil- 
ing from  four  to  six  times  in  12  hours. .  Tbe 
defendant  company  supplied  its  employes 
whose  duty  It  was  to  oil  the  conveyor  with 
torches.  On  the  morning  of  tbe  27th  of  De- 
cember, 1902,  tbe  decedent  came  to  the  Quin- 
cy plant  aforesaid,  to  enter  on  his  regular 
employment.  On  arriving  at  the  plant  he 
was  told  by  Frank  Boone  that  tbe  screw 
conveyor  at  the  point  where  the  two  con- 
veyors joined  needed  oiling,  and  that  be 
bad  better  attend  to  it  at  once.  Tbe  de- 
cedent started  to  oil  the  conveyor.  Some  10 
or  15  minutes  later  he  was  beard  to  call  out, 
and  Andrew  Boyer,  on  going  to  tbe  con- 
veyor, fonnd  Mr.  Russel  caught  in  tbe  cod- 
veyor  at  a  point  opposite  tbis  loose  plank. 
Shortly  after  Mr.  Russel  was  found  in  the 
conveyor  be  stated  to  Mr.  Boyer  that  he  fell 
Into  tbe  conveyor  by  reason  of  tbe  tipping 
of  the  plank.  Some  80  minutes  after  he  was 
found  by  the  said  Andrew  Boyer  tbe  dece- 
dent died  as  a  result  of  bis  injuries  there  re- 
ceived. 

The  circuit  judge  took  from  tbe  jury  the 
question  as  to  whether  the  open  conveyor 
and  tbe  failure  to  light  with  other  means 
than  torches  was  open  and  apparent  and 
charged  that  these  hazards  were  assumed  by 
the  decedent  Russel,  but  left  to  the  jury  tbe 
question  as  to  whether  the  risk  resulting 
from  this  loose  plank  was  open  and  appar- 
ent and  assumed  by  said  Rtissel.  Tbe  only 
question  argued  in  this  court  Is  whether  the 
circuit  judge  should  have  directed  a  ver- 
dict for  tbe  defendant  on  tbe  ground  that 
the  plaintiff  assumed  tbe  risk  of  this  loose 
plank.  We  think  the  question  was  for  the 
jury,  under  proper  Instruction,  and,  as  the 
instructions  given  are  not  complained  of,  no 
error  Is  made  to  appear.  Recognizing  fully 
the  rule  for  which  defendant  contends  that 
an  employfi  assumes  the  obvious  risk  of  his 
employment  and  that  tbe  servant  owes  tbe 
duty  of  care  to  avoid  Injury  and  ascertain 
tbe  conditions  surrounding  his  work,  we  also 
understand  that  where  an  employg  Is,  as  in 
this  case,  sent  into  a  place  provided  by  tbe 
master,  where  discovery  of  such  a  defect  as 
that  here  involved  must  be  known  to  be  dif- 
ficult he  has  a  right  to  assume,  in  the  ab- 
sence of  any  circumstances  creating  a  doubt 
in  bis  mlnd.'that  bis  safety  has  been  reason- 
ably provided  for.  It  is  said  that  decedent 
could  have  discovered  that  this  plank  was 
loose  by  pushing  it  with  bis  foot  But  why 
push  it  with  his  foot?  The  plank  appenred 
to  have  been  placed  there  as  a  part  of  the 
walk.  The  testimony  shows  that  at  times  In 
walking  over  tbe  plank  It  would  rock,  but 
that  nt  times  It  appeared  'solid.  Until  de- 
cedent knew  or  had  reason  to  believe  that 
defendant  bad  been  so  reckless  of  the  lives 
of  its  employes  as  to  leave  this  plank  un- 
fastened, be  was  not  bound  to  assume  that 
It  bad  been  so  negligent.    And  whether,  in 
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his  T?ork:  there,  he  had  discovered  the  fact 
was  a  question  for  the  jury. 

Judgment   affirmed.    The   other  Justices 
concurred. 


SPIER   T.   CITT   OP   KALAMAZOO. 
(Supreme  Court  of  Michigan.    Dec.  30,  1904.) 

ACTION  AOA.IN8T  CITY— NOTICB  OF  CI^IU— flUF- 

FICIJ5NCT  OW  NOTICE — CONTRACT  BY 

CITY — VALIDITY. 

1.  In  an  action  against  a  city,  a  request  by 
defendant  for  an  instruction  that,  "in  order  for 
plaintilt  to  bring  suit,  it  is  incumbent  on  him 
to  show  that  he  has  presented  a  claim  to  the 
city  in  iccordance  with  the  statutory  require- 
ments. He  has  offered  in  evidence  a  paper 
which  h«  says  is  a  claim,  but  in  which  he  fixes 
no  sum  for  his  damages" — is  not  sufficient  to 
raise  the  question  that  the  claim  was  not  pre- 
sented within  the  time  limited  by  the  charter. 

2.  Where  a  notice  of  claim  for  damages 
against  a  city  was  given,  and  was  recognized  and 
acted  on  by  the  city  council  without  objprt'-^ 
that  it  did  not  state  the  Amount  of  damages 
claimed,  such  objection  cannot  be  raised  in  an 
action  on  the  claim. 

3.  Where  a  city.  In  consideration  of  its 
agreement  to  make  certain  street  improvements, 
has  obtained  a  deed  of  land  from  plaintiff  for  a 
street,  and  has  drawn  therefrom  a  large  amount 
of  materiiils  for  its  streets,  and  plaintiff  cannot 
be  placed  in  statu  quo,  the  fact  that  an  insignifi- 
cant part  of  the  contract  was  void  because  ultra 
vires  will  not  defeat  the  whole  contract. 

Error  to  Circuit  Court,  Kalamazoo  County; 
John  W.  Adams,  Judge. 

Action  on  a  contract  by  Samuel  O.  Spier 
against  tme  city  of  Kalamazoo.  Plaintiff  had 
Judgmeat,  and  defendant  brings  error.  Af- 
firmed. 

Harry  C.  Howard  (William  H.  Pox,  of 
counsel),  for  appellant  A.  M.  &  C.  H. 
Steams,  for  appellee. 

MOOftB,  C.  J.  This  Is  an  action  brought 
upon  a  contract  which  plaintiff  claims  the 
city  made  with  him.  He  recovered  a  Judg- 
ment.   The  case  Is  here  by  writ  of  error. 

It  is  the  claim  of  plaintiff  that  the  city 
desired  to  put  a  street  through  his  property, 
and  the  street  commissioner  and  the  alder- 
men composing  the  street  and  bridge  com- 
mittee entered  into  negotiations  with  him 
for  that  purpose;  that  he  made  them  a 
proposition  that  if  the  city  would  open  up  a 
four-rod  street  from  Davts  street  to  Asylum 
avenue,  and  pave  the  gutters  to  the  top  of 
the  hill,  and  put  the  street  in  good  shape,  he 
would  give  the  city  the  right  of  way  across 
his  land.  The  north  side  of  Wheaton  avenue 
was  to  be  the  center  of  the  street  through 
his  property,  and,  if  they  turned  at  Short 
street.  It  was  to  be  a  certain  grade  at  the 
top  of  the  hill;  and.  if  they  went  straight 
through,  it  was  to  be  of  another  grade  at 
that  point,  with  a  10  per  cent,  grade  in  either 
event  to  Davis  street  He  also  claims  the 
street  and  bridge  committee  favored  the 
opening  of  the  street,  and  the  street  com- 
missioner advised  plaintiff  that,  in  order  to 
get  the  matter  before  the  council,  it  would 


be  necessary  to  have  a  petition  for  open- 
ing the  street,  and  directed  blm  to  the  chair 
man  of  the  street  and  bridge  committee, 
who  was  present  when  the  proposttion  was 
made,  and  who  prepared,  or  caused  to  he 
prepared,  a  petition  for  the  evening  of  a 
four-rod  street  from  Davis  street  to  Asylum 
avenue,  and  which  petition,  the  signatures 
to  which  were  obtained  by  Mr.  Spier  under 
Instruction  of  city  officials,  was  presented  to 
the  councH  May  20,  1895,  and  referred  to  the 
committee  on  streets  and  bridges,  and  by  the 
committee  immediately  reported  back  favor- 
ably, and  the  same  was  adopted  by  the  unan- 
imous vote  of  the  council.  He  further  claims 
the  city  took  possession  of  the  street,  caused 
same  to  be  surveyed  by  its  engineer,  the 
grade  stakes  set,  and  at  once  commenced 
hauling  out  material  for  filling  other  streets 
In  the  city,  which  has  ever  since  been  con- 
tinued by  the  defendant  That  the  proposi- 
tion was  known  not  only  to  the  members  of 
the  street  and  bridge  committee,  but  was 
discussed  in  open  council.  That  he  after- 
wards made  a  deed  to  the  city,  and  the  cit}' 
councU  ratified  and  confirmed  the  contract  iu 
October,  1897,  when  the  deed  for  the  street 
was  accepted.  He  produced  testimony  tend- 
ing to  support  this  claim.  The  claim  of  the 
city  will  appear  in  the  assignments  of  error 
which  its  attorneys  discuss.  The  first  group 
of  assignments  of  error  present  the  questions 
of  whether  (a)  the  claim  was  presented  with- 
in the  time  limited  by  the  charter,  (b)  Do 
the  provisions  of  the  charter  cover  claims 
of  this  character?  (c)  Was  the  claim  which 
was  presented  sufficiently  specific  as  to  the 
details  of  the  claim,  and  in  Its  statement  of 
the  am'ount  claimed? 

We  deem  it  necessary  to  discuss  only  "a" 
and  "b."  As  to  "a":  It  is  claimed  by  plain- 
tiff that  no  contention  was  made  in  the  court 
below  that  the  claim  was  not  presented  to 
the  city  in  time,  but,  on  the  contrary,  a  de- 
fense was  Interposed  Inconsistent  with  such 
a  claim.  Counsel  for  defendant  insist  such 
a  contention  was  made  in  the  court  below. 
All  that  was  said  upon  that  subject  In  the 
court  below  Is  as  follows: 

Ninth  request:  "In  order  for  the  plaintiff 
to  bring  suit  It  Is  Incumbent  upon  tilm  that 
he  show  that  be  has  presented  a  claim  to 
the  city  of  Kalamazoo  in  accordance  with 
the  statutory  requirements.  He  has  offered 
in  evidence  a  paper  which  he  says  is  a  claim, 
but  in  which  ba  fixes  no  sum  for  his  dam- 
ages. Therefore  he  is  not  entitled  to  recov- 
er, as  it  is  a  condition  precedent  to  his  l>e- 
glnning  suit  that  he  present  a  claim  to  the 
city  council  as  above  set  forth." 

Fourteenth  request:  "If  you  find  that 
thiere  was  no  time  In  which  the  alleged  con- 
tract was  to  be  performed,  then  you  will  be 
justified  in  finding  that  the  city  of  Kalama- 
zoo has  not  unnecessarily  delayed  the  per- 
formance of  its  contract,  as  In  such  case  it 
might  perform  the  contract  at  any  time; 
and,  if  you  find  that  it  was  not  reasonably 
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possible  to  complete  tbe  street  before  tbe  be- 
Slnnlng  of  this  suit,  tben  your  verdict  sbould 
be  for  the  defendant — no  cause  of  action." 

Fourteenth  and  one-half  request:  "If  you 
find  that  it  was  Impracticable  to  lay  the 
stone  otters  and  gravel  tbe  street  until'  tbe 
abutting  property  was  brought  to  a  point 
Duar  the  street  grade,  then,  In  that  event, 
you  would  be  Juatifled  In  finding,  and  yon 
sbould  find,  that  there  had  been  no  unrea- 
sonable delay  on  tbe  city's  part,  and  your 
verdict  should  be  for  tbe  defendant — ^no 
cause  of  action." 

Additional  request:  "The  court  is  request- 
ed to  charge  that  any  claim  under  the  al- 
leged contract  is  barred  by  the  statutes  of 
limitation,  and  therefore  tbe  plaintiff  cannot 
recoyer." 

It  will  be  observed  that  the  ninth  request 
does  challenge  the  attention  of  the  court  and 
counsel  to  the  infirmity  in  the  claim  which 
was  presented;  and  states  the  infirmity  to  be 
that  no  sum  for  his  damages  was  fixed  there- 
in by  plaintiff.  When  this  was  followed  by 
requests  14  and  14^  it  is  very  clear  neither 
court  nor  counsel  was  advised  that  objec- 
tion was  made  because  the  claim  was  not 
presented  In  time. 

Tbe  additional  request  to  charge  Is  to  be 
read  in  the  light  of  tbe  fact  that  the  stat- 
ute of  limltatlonB  was  pleaded  as  a  defense, 
and  It  was  the  claim  of  defendant  upon  the 
trial  that  the  contract  was  made  in  1895, 
wbile  the  suit  was  not  begun  until  June, 
1903,  and  for  that  reason  could  not  be  en- 
forced. When  so  read,'  we  think  It  clear 
tbe  additional  request  did  not  refer  to  tbe 
contention  that  tbe  claim  of  plaintiff  was 
not  presented  to  tbe  common  council  in  time. 
Under  these  circumstances,  we  tbink  tbe 
point  cannot  be  urged  here. 

(b)  Was  the  claim  presented  to  tbe  com- 
mon council  too  indefinite?  May  7,  1900,  Mr. 
Spier  sent  to  tbe  common  council  a  sworn 
claim  against  the  city,  In  which  he  recited 
at  length  bis  relations  with  the  city,  and 
concluded  with  the  following:  "That  by 
reason  of  the  failure  of  said  city  to  perform 
its  obligations  and  contracts  in  regard  to  the 
opening  of  said  street  for  five  years  past, 
tbat  he  has  been  greatly  damaged  in  not  be- 
ing able  to  put  his  lots  upon  the  market  and 
to  sell  them,  and  also  by  tbe  unsightly  con- 
dition In  which  said  premises  have  been 
placed  by  the  removal  of  the  sand, 'gravel, 
and  other  materials  takeu  from  his  said 
premises,  and  of  which  the  city  has  bad  the 
benefit;  and  he  therefore  claims  that  said 
dty  Is  indebted  to  blm  in  a  large  sum  of 
money  on  account  thereof,  and  prays  that 
he  niay  be  reimbursed  therefor,"  etc.  This 
claim  was  minuted  on  the  records  of  the 
council  meeting,  and '  referred  to  tbe  com- 
mittee on  claims.  Bir.  Spier  was  notified  to 
appear  before  the  committee,  and  was  in 
attendance  at  the  time  and  place  mentioned, 
bnt  nothing  was  done.  In  this  case  tbe  no- 
tice was  given.    Tbe  council  recognized  it 


was  received.  A  claim  was  made  therein 
tor  damages.  No  suggestion  was  made  tbat 
It  ought  to  be  for  a  stated  amount  Had 
such  a  suggestion  been  made,  it  could  easily 
have  been  remedied.  The  claim  now  made 
is  technical.  Tbe  principle  involved  bad  our 
attention  in  Boltham  v.  Detroit  (Mich.)  98 
N.  W.  764,  and  Seattle  v.  Detroit  (Mich.)  100 
N.  W.  674.  We  do  not  think  this  defense  is 
well  taken. 

Tbe  next  question  calling  for  conf {deration 
is,  was  the  contract  ultra  vires,  as  claimed 
by  defendant?  This  contention  is  based  up- 
on the  claim  that  tbe  contract  created  an  in- 
debtedness, and  tbat  the  city  bad  an  indebt- 
edness already  to  the  limit  of  tbe  amount  it 
was'  allowed  to  create.  This  claim  is  dis- 
puted by  the  plaintiff.  He  also  contends 
that  even  though  this  claim  was  true  In 
1895,  it  should  not  control  this  case,  in  view 
of  the  results  which  have  come  to  the  dty 
by  tbe  .transaction.  His  claim  is  that  the 
city  has  obtained  a  deed  for  a  street  which 
It  retains;  tbat  It  has  caused  to  be  dravm 
away  a  large  amount  of  material  for  its 
streets,  which  it  has  not  offered  to  return; 
tbat  It  has  not  placed  plaintiff  In  statu  quo, 
and  tbe  case  Is  governed  by  Colt  v.  Grand 
Rapids,  116  Mich.  493,  73  N.  W.  811.  In  this 
case  there  is  a  full  discussion  of  the  defense 
of  ultra  vires,  with  Citation  of  many  author- 
ities. We  think  the  case  at  bar  comes  with- 
in the  Colt  Case. 

Tbe  other  assignments  of  error  have  bad 
our  consideration,  but  we  do  not  think  It 
necessary  to  discuss  them. 

Judgment  Is  affirmed.  The  other  Justices 
concurred. 


WALKER  T.  OITT  OF  DETROIT  et  al. 
(Supreme  Court  of  Michigan.     Dec.  .30,  1904.) 

ICTTNICIPAI.  IMPBOVEUXnTS  —  SXWEBS— ASSB8S- 
ICBNT  or  BBREITTS  —  ItOTIOB  OI  OONSTBUO- 
TION— SUFFlOrENCY  OF  KVIDENOK. 

1.  Where  the  engineer's  certificate  shows  that 
the  assessment  for  sewer  construction  is  in  ac- 
cordance with  the  reBolution  directing  the  as- 
sessment, and  tbat  the  assessment  is  made  io 
proportion  to  the  benefits  to  the  several  lots  de- 
scribed, and  in  accordance  with  the  provisions 
of  the  ordinance  in  such  case  provided,  the  cer- 
tificate is  conclusive  that  tbe  lots  were  assess- 
ed in  proportion  to  tbe  benefits  received,  as 
well  as  by  area. 

2.  Evidence  in  a  suit  by  a  property  owner  to 
cancel  a  sewer  assessment  considered,  and  held 
sufficient  to  show  notice  of  ordering  construc- 
tion of  a  sewer  and  proof  of  service  of  such 
notice. 

Appeal  from  Oireult  Court,  Wayne  County, 
in  Chancery:  Morse  Rohnert,  Judge. 

Bill  by  Bryant  Walker,  administrator  of 
tbe  estate  of  Joseph  Moross,  deceased, 
against  the  city  of  Detroit  and  others. 
From  a  decree  for  defendants,  plaintiff  ap- 
peals.   Afllnned. 

Walker  &  Spalding,  for  appellant  Tim- 
othy B.  Tarsney  (John  W.  McGratb,  of  coun- 
sel), for  appellees. 
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MOORE,  C.  J.  Tbls  suit  was  brought  in 
Marcb,  1898,  to  set  aside  and  cancel  a  sewer 
assessment  on  certain  lota  situated  In  tbe 
block  bounded  by  Woodward,  Milwaukee, 
and  Cass  avenues  and  the  Boulevard,  in 
Detroit  made  in  1894.  The  grounds  were: 
(a)  The  assessment  was  levied  on  each  lot 
in  the  proportion  which  its  area  bears  to 
the  total  area  of  all  lots  assessed,  and  that, 
owing  to  the  shape  and  situation  of  these 
lots  and  {be  uses  to  which  they  are  or  can 
be  put,  and  the  fact  that  one  had  sewer 
connection  before,  an  assessment  so  levied 
is  not  in  proportion  to  the  benefits;  (b)  no- 
tice of  ordering  construction  of  the  sewer 
was  not  served,  and  no  sufficient  proof  of 
ser^'ice  is  on  file.  The  case  was  tried  in 
open  court.  The  bill  of  complaint  was  dis- 
missed. The  case  la  brought  here  by  ap- 
peal. 

A  blue  print  is  filed  in  tbe  case,  which 
shows  the  situation.  The  Moross  homestead 
embraced  the  entire  block  bounded  on  one 
side  by  Woodward  avenue,  on  another  side 
by  Orand  Boulevard,  on  the  third  side  by 
Cass  avenue,  and  on  the  remaining  side  by 
Milwaukee  avenue.  In  1892  the  administra- 
tor platted  this  block,  leaving  on  the  side 
next  the  Boulevard  a  strip  of  land  having  a 
width  of  61.27  feet,  fronting  on  Woodward 
avenue,  running  through  to  Cass  avenue, 
where  it  had  a  like  frontage.  On  the  Wood- 
ward avenue  side  were  16  lots  fronting 
thereon  running  back  to  an  alley.  On-  the 
Cass  avenue  side  there  were  a  like  number 
running  to  the  alloy.  There  was  left  front- 
ing on  Milwaukee  avenue  lot  16,  which  had 
130  feet  frontage  thereon  and  ran  back  228 
feet  On  the  rear  of  the  lot  it  had  a  front- 
age on  the  alley  of  95  feet  The  home- 
stead was  upon  this  lot  It  was  platted, 
with  an  alley  on  all  sides  of  It  except  the 
Milwaukee  side.  It  has  541.54  feet  frontage 
on  the  alley.  Lot  27  is  immediately  in  the 
rear  of  lot  16.  It  has  no  frontage  on  a 
street,  but  has  this  alley  on  two  sides  of 
It  Prior  to  1884  the  administrator  sold  all 
of  tbe  lots  in  the  block  except  lots  16  and 
27.  In  1894  a  sewer  was  built  the  entire 
length  of  this  alley,  at  a  cost  of  $877,  a 
portion  of  which  was  paid  by  the  city,  leav- 
ing $719.79  assessed  to  the  property  abut- 
ting against  the  alley,  of  which  $18.75  was 
assessed  to  lot  27,  and  $216.03  was  assessed 
against  lot  16,  and  it  is  of  these  assess- 
ments complaint  is  made. 

(a)  It  is  claimed  by  counsel  for  complain- 
ant tbe  assessment  was  in  fact  made  ac- 
cording to  area.  It  la  argued  (we  quote 
from  the  brief):  "Our  contention  is  not  that 
a  sewer  assessment  may  not  be  laid  in 
proportion  to  area,  but  that  when  so  laid  it 
must  correspond  substantially  with  the  pro- 
portionate benefits;  and  that,  wbere  the 
charter  and  tbe  resolution  require  the  as- 
sessment to  be  made  on  the  property  bene- 
fited according  to  the  benefit  derived,  and 
the  <}rdlnauce  requires  it  to  be  made  in  pro- 


portion to  area,  an  assessment  which  cor- 
responds exactly  with  the  proportionate  area 
of  each  lot  Is  invalid,  even  though  the  as- 
sessor's certificate  states  that  it  is  in  pro- 
portion to  ben^ts,  the  certificate  also  stat- 
ing that  it  Is  made  ta  accordance  with  the 
ordinance,  and  it  appearing  from  the  size, 
shape,  and  situation  of  the  lot.  Its  uses, 
present  and  prospective,  and  its  exlstiog 
sewer  connection,  that  equal  areas  are  not 
equally  benefited" — citing  Warren  v.  Grand 
Haven,  30  Mich.  24;  Thomas  t.  Gain,  35 
Mich.  155,  24  Am.  Rep.  635.  An  examination 
of  the  cases  cited  will  show  they  are  not 
controlling  in  this  case.  A  certificate  was 
attached  to  the  assessment  roll  made  by 
the  city  engineer,  wlilch  contained  the  fol- 
lowing: "To  the  Honorable  The  CommoD 
Council:  I  hereby  certify  the  above  assess- 
ment to  be  correct  and  made  in  accordance 
with  tbe  resolution  of  yoar  honorable  body, 
directing  said  assessment  to  be  made  upon 
the  lands  or  lots  comprising  tbe  taxing  dis- 
trict in  said  resolution,  and  also  herein  above 
described.  I  further  certify  that  the  above 
assessment  is  made  in  proportion  to  the 
benefits  derived  by  tbe  several  lots  or  par- 
cels of  land  described  herein,  and  in  ac- 
cordance with  the  provisions  of  the  ordi- 
nance In  such  case  made  and  provided." 
A  fair  construction  of  this  certiiicate  is 
that  the  engineer  assessed  these  lota  in  pro- 
portion to  the  benefits  received,  as  well  as 
by  area,  and  his  certificate  must  be  regarded 
as  conclusive. 

(b)  Was  there  want  of  notice  and  proof 
of  service  thereof?  This  claim  rests  upon 
tbe  testimony  of  Mr.  Walker,  which  is  not 
very  positive.  He  testified  that  he  bad  "no 
recollection  whatever  of  any  notice  relative 
to  this  sewer  Iiaving  been  served  upon  me 
at  the  time  this  sewer  started";  that  among 
his  papers  in  connection  with  this  estate 
there  was  no  notice  or  reference  to  any  no- 
tice iiaving  been  served  upon  him.  .  "Q. 
From  this  fact  an^  from  the  recollection 
which  you  have  Just  stated  here,  what  is 
your  t>elief  as  to  whether  a  notice  was  a^-v- 
ed  upon  you  or  not?  A.  My  beat  knowledge 
would  be  that  there  was  not"  On  cross- 
examination  he  says  that  he  is  administra- 
tor and  trustee  of  a  number  of  estates,  three 
or  four,  perhaps  half  a  dozen.  "Q.  Now,  if 
yon  find  in  the  pnUic  works  office  an  affi- 
davit which  sets  forth  that  there  was  served- 
upon  you  a  notice  of  the  construction  of 
this  sewer,  would  you  say  that  it  never  had 
been  served?  A.  No.  Q.  Then  It  is  simply 
a  matter  of  remembrance?  A.  I  have  no 
recollection  of  it"  He  also  testified:  "I  do 
not  know  when  I  first  learned  of  this  as- 
sessment, whether  I  knew  it  before  the 
sewer  was  constructed,  or  before  the  sewer 
contractor  came  around,  or  not  The  con- 
tractor lias  been  in  and  out  several  times 
in  the  last  three  or  four  years.  I  cannot 
tell  how  soon  after  the  sewer  was  con- 
structed be  came  to,  or  whether  it  was  a 
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year  or  six  mouths.  I  cannot  place  tbe  time 
at  all.  •  •  •  I  do  not  make  It  a  practice 
to  keep  notices  of  assesaments  served  upon 
me  In  connection  with  different  estates.  I 
Tery  seldom  put  them  In  the  flies  of  the  es- 
tate, because  we  generally  pay  them."  It 
should  be  remembered  this  testimony  was 
given  nine  years  after  the  sewer  was  built 
Mrs.  Oakman,  a*  married  daughter  of  Joseph 
Moross,  was  living  on  lot  16  when  the  sewer 
was  built,  and  testified  that  she  remembered 
Its  construction.  On  the  part  of  the  city 
a  paper  was  put  In  evidence  entitled,  "Proof 
of  service  of  lateral  sewer  notice."  It  con- 
tains a  description  of  the  alley,  a  descrip- 
tion of  the  several  lots  of  land  ultimately 
included  in  the  assessment  roll,  the  names 
of  the  owners,  a  statement  of  upon  whom 
served,  whether  owner  or  administrator.  On 
tbe  back  of  the  paper  Is  an  affidavit,  the  ma- 
terial part  of  which  reads:  "1*  H.  Beck, 
Jr.,  being  duly  sworn,  testifles  and  says  that 
he  served  the  foregoing  notice  (a  copy  of 
which  l9  hereto  attached)  as  herein  recorded, 
as  set  forth,  upon  tbe  persons  herein  named, 
and  In  the  manner  stated.  L.  H.  Beck,  Jr., 
Service  Clerk."  Indorsed  on  It  Is  the  fol- 
lowing: "Proof  of  service  of  notice  for 
building  lateral  sewer  In  alley  In  block 
bounded  by  Cass,  Woodward,  Boulevard, 
and  Milwaukee  avenue."  And  written  there- 
on Is  the  following:  "File,  Bryant  Walker, 
Adms.  of  Moross  Estate."  The  date  of  the 
alleged  service  Is  given,  and  was  made  three 
days  after  the  council  ordered  the  sewer 
and  fixed  tbe  assessment  district  We  think 
there  was  a  failure  on  the  part  of  the  com- 
plainant to  establish  this  branch  of  his  case. 
Tbe  decree  is  affirmed,  wltli  costs.  The 
other  Juatl'«s  concurred 


PLATZ  V.  ENOLEHARDT  et  aL 
(Supreme  Court  of  Michigan.    Dec  14,  1904.) 

TAX     LAWS— ABANDONMENT     OF     LAND — EJECT- 
mNT— BECOVEBT    rOB    IIfPB0VBMEN1>— AP- 
PEAL—CLAIM  NOT  MADE  BELOW. 

1.  Uuder  Comp.  Laws,  S  3949,  providing  that 
when  lands  delinquent  for  taxes  nave  been  bid 
oJE  to  the  state  for  three  consecutive  years  with- 
out application  to  redeem  or  purMiase  them, 
have  been  the  subject  of  a  request  from  the 
board  of  tbe  township  where  situate  to  be  deed- 
ed to  the  state  by  the  Auditor  General,  and 
have  been  ascertained  by  examination  and  re- 
ported to  be  barren,  swamp,  or  worthless,  and 
abandoned  by  the  owner,  tbe  Auditor  General 
shall  deed  them  to  the  state,  and  the  Commis- 
sioner of  the  State  Land  Office  shall  thereafter 
hold  them  as  state  lands,  subject  to  sale  as 
homestead  lands;  and  failure  to  pay  the  taxes 
or  to  redeem  or  purchase  any  lands  sold  for  tax- 
es and  bid  off  to  the  state  for  more  than  three 
consecutive  years,  as  aforesaid,  shall  be,  where 
sai<1  lands  are  not  actually  occupied,  prima  facie 
evidc;ice  that  such  lands  are  abandoned  by  the 
owner — the  state  gets  no  title  where  the  tax 
sales  are  void. 

2.  Where  defendant  In  ejectment  files  notice 
of  a  claim  for  improvements  under  Comp.  Laws, 
tf  10,99.'3-10,997,  applicable  to  all  actions  of 
ejectment,  which  give  the  right  to  recover  for 


ejectment,  whldi  give 
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improvements,  subject  to  the  obligation  of  tak- 
ing the  land  and  paying  its  value  if  plaintiff  so 
elect  be  cannot,  on  appeal,  attack  the  judg- 
ment given  in  accordance  with  such  sections,  on 
the  ground  that  under  the  tax  law  (Pub.  Acts 
1893,  p.  401,  No.  206  {  104),  he,  having  occupied 
the  lands  as  a  tax  homestead,  was  entitled  to 
recover  for  improvements  free  from  the  obliga- 
tion to  take  the  lands  at  plaintiff's  election,  no 
such  claim  having  been  made  below. 

Error  to  Circuit  Court,  Presque  Isle  Coun- 
ty;  Frank  Emerlck,  Judge. 

Action  by  Henry  Platz  against  Robert 
Englehardt  and  another.  Judgment  for 
plalntltr.    Defendants  bring  error.    Affirmed! 

Charles  A.  Blair,  Atty.  Gen.  (Charles  W. 
McGlll  and  E.  Stenberg,  of  counsel),  for  ap- 
pellants. Henry  K.  Gnstln  and  Dayton  W. 
Closser,  for  appellee. 

HOOKER,  J.  The  plaintiff  brought  eject- 
ment to  recover  tbe  possession  of  certain 
premises,  which  be  claims  to  own  in  fee  sim- 
ple through  one  or  more  quitclaim  deeds 
from  the  grantees  of  the  owner  of  tbe  orig- 
inal title  under  a  United  States  patent  Tbe 
defendant  who  was  In  possession  at  the  time 
that  the  action  was  begun  occupied  under  a 
certificate  Issued  by  the  Commissioner  of  the 
State  Land  Office  to  him  as  a  homesteader, 
under  the  provisions  of  the  state  tax. home- 
stead law.  He  filed  a  plea  of  tbe  general  Is- 
sue, and  gave  notice  of  u  claim  for  Improve- 
ments, whereupon  counsel  for  tbe  plaintiff 
made  a  request  for  a  verdict  or  finding  as 
to  what  tbe  value  of  the  premises  would 
have  been  bad  no  improvements  been  made 
under  the  statute  permitting  It  in  certain 
cases.  A  verdict  was  directed  for  tbe  plain- 
tiff, and  tbe  jury  found  the  Increased  value 
by  reason  of  defendant's  Improvements  to 
be  $2.^0,  and  the  value  of  the  land,  had  no 
Improvements  been  made,  to  be  $300,  where- 
upon the  plaintiff  •  recorded  bis  election  to 
abandon  tbe  premises  to  the  defendant  at 
tbe  value  fixed  by  tbe  verdict,  and  judgment 
was  entered  for  him  accordingly  for  $300  and 
costs,  which  Judgment  was  declared  to  be 
a  Hen  upon  the  premises.  Tbe  defendant 
has  appealed. 

The  record  shows  that  to  establish  his 
case  plaintiff  Introduced:  (1)  A  federal  pat- 
ent to  Peter  Larson,  dated  July  27,  1885.  (2) 
A  quitclaim  deed  from  Peter  Larson  to  Au- 
gusta Lake,  dated  December  23,  1889.  (3) 
A  quitclaim  deed  from  Augusta  Lake  to  the 
plaintiff,  dated  June  17,  1902.  (4)  Oral  tes- 
timony of  tbe  plaintiff  that  he  owned  the 
land;  that  it  was,  in  his  opinion,  worth 
$200;  that  be  knew  that  defendant  Engle- 
hardt was  living  upon  tbe  land,  and  had 
done  so  since  May  16,  1902 ;  that  be  had  sev- 
eral times  conversed  with  him,  and  knew 
that  be  held  it  as  a  homestead;  and  also 
that  when  be  bought  the  land  from  Au- 
gusta Lake  he  knew  that  Englehardt  then 
held  it  under  a  homestead  certificate.  This 
was  all  of  the  plaintiff's  proof  in  making 
bis  case.  Tbe  defendants  then  Introduced 
a  deed  issued  by  the  Auditor  General,  dated 
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September  19,  1886^  under  tbe  provlglons  of 
section  127  of  Act  No.  200,  p.  406,  Pub.  AcCs 
1808,  ood  Act  Na  16»,  p.  203,  Pob.  Acts  1805, 
conveying  the  premises  to  tbe  istate.  Also 
a  tax  bomestead  certificate  issued  by  the 
ComtnlBsloDer  «f  the  State  Land  Office  to 
the  defcBctent,  anthorlzlng  Mm  to  enter  op- 
on  and  improve  satid  land,  and  agreeing  to 
deed  the  same  to  bim  If  he  should  live  upon 
and  imptove  the  same  as  retiairea  by  law 
for  the  period  of  five  years.  Also  petitions 
filed  by  the  pl&intlfl  In  the  oi-lglnal  proceed- 
ings of  the  Audltctr  Gieneral  aflTectl&g  tbe 
lands  to  set  aside  the  sales  and  decrees  Un- 
der wbtdi  the  ktndB  were  Held  by  the  state, 
and  the  proceedings  tatoen  by  the  Aodltor 
Oeneral  In  deeding  tUctn  to  ttie  state.  These 
petitions  were  filed  February  10,  1008,  «aid 
attacked  the  decrees  and  sales,  for  tbe  years 
from  1884  to  1893  Inclustve.  Also  tbe  ^worn 
answer  of  the  Auditor  General  and  land 
commissioner,  and  a  record  of  the  proceed- 
ings whereby  it  appeared  that  "in  the  above- 
entitled  cause,  by  consent  of  parties  made 
in  open  court,  all  of  said  causes  are  discon- 
tinued, without  costs."  This  was  a  volun- 
tary discontinuance  by  the  plaintiff  before 
hearing  of  his  petitions,  and  was  consented 
to  by  the  defendant  Evidence  was  also  giv- 
en 0*  tbe  nature  and  value  of  defendant's 
Improvements.  On  rebutting  it  was  admit- 
ted that  tbe  decrees  and  sales  were  void  as 
to  all  taxes  except  those  for  1892  and  1893. 
As  to  these  it  was  shown  that  the  court 
convened  October  8,  1894,  and  adjourned 
sine  die  October  12,  1894.  The  date  set  for 
hearing  tbe  Auditor  General's  petition  was 
October  8tb,  and  the  decree  was  made  and 
filed  October  12th.  The  date  of  hearing  in 
1895  was  October  15th,  and  the  decree  was 
entered  October  18th,  on  which  day  the  court 
adjourned  sine  die. 

Counsel  for  the  defendant  asked  the  court 
to  charge:  (1)  That  the  plaintlfl!  bad  not 
made  a  prima  fade  case,  in  that  he  had  of- 
fered no  testimony  tending  to  show  that 
the  lands  had  not  been  abandoned  by  the 
owner.  (2)  That  the  lands  bad  been  aban- 
doned by  tbe  owner;  and  that,  having  been 
so  abandoned,  and  so  found  by  the  examiner, 
and  deeded  to  the  state  as  such,  plaintiff 
could  not  now  claim  any  title  to  them. 

The  questions  before  us  are:  (1)  Can  title 
to  land  pass  to  the  state  through  abandon- 
ment by  the  owner?  (2)  Upon  whom  is  the 
burden  of  proof  as  to  such  abandonment? 
(3)  Hns  tbe  statute  permitting  a  plaintiff  to 
elect  to  take  a  Judgment  for  tbe  value  of 
land  to  which  he  may  be  entitled  application 
to  tax  homestead  lands? 

Tbe  statute  In  question  is  found  first  In 
the  general  tax  law  of  1893  (section  127,  Act 
No.  206,  p.  406,  Pub.  Acts  1«93),  under  the 
bead  of  "Inspection  of  State  Tax  Lands." 
Comp.  Laws,  }  3^9,  limits  tbe  application 
of  its  provision  to  lands  which  (1)  have  been 
bid  off  to  the  state  fttr  a  consecutive  period 
of  three  years,  without  application  made  to" 


r«deem  (x  purohaM  tbe  same ;  (2)  have  been 
tbe  subject  of  a  request  from  the  board  of  tbe 
township  wher«  situate  to  be  deeded  to  tbe 
etate  by  tbe  Auditor  General ;  (3)  acertalned 
by  examination  and  -r^orted  to  be  either  bar- 
Een,  swMBp,  or  wortbless,  and  abandoned  tif 
ttie  owner.  I^he  same  section  contain*  the 
following  provision:  "Failure  to  pay  tbe 
taxes  or  to  redeem  or  purobAse  any  lands  sold 
for  taxes  and  bid  to  the  state  for  more  than 
three  consecutive  years,  as  aforesaid,  shall 
be  in  all  cases  where  said  lands  are  not  actu- 
ally occupied,  prima  facie  evidence  that  such 
lands  are  abandoned  by  the  owner."  All  of 
tliese  things  appear  in  this  case.  Tbe  lands 
have  been  bid  off  f«c  tbe  requisite  period, 
and  at  tbe  time  of  tiie  conveyance  no  appli- 
cation to  redeem  or  purchase  bad  been  made. 
The  towoBbip  board  bad  made  the  requisite 
request,  and  the  statutory  examination  bad 
been  made,  and  tbe  report  required  had  been 
duly  filed  showing  the  lands  to  be  within 
the  statute.  Thla  authorized  tbe  conveyance 
to  the  state  -as  between  the  departments,  and 
put  the  lands  into  tbe  class  provided  for  by 
tbe  statute,  but  it  did  not  operate  to  divest 
tbe  owner's  title.  We  mvst  hold  upon  this 
record  that  all  of  tbe  tax  sales  were  void, 
and  conveyed  no  title  to  tbe  state,  and  that 
this  being  so,  defendant's  claim  must  stand 
upon  the  proposition  that  the  state  acquired 
title  through  tbe  owner's  abandonment  of 
the  premises. 

We  have  no  occasion  to  inquire  whether  it 
is  within  tlte  power  of  the  Legislature  to 
provide  that  lands  abandoned  by  tbe  owner 
shall  escheat,  or  what  shall  be  prima  facie 
or  conclusive  evidence  of  abandonment,  for 
we  are  not  convinced  that  this  statute  was 
so  Intended.  The  design  appears  to  have 
been  to  subject  portions  of  the  state's  do- 
main to  the  purpose  contemplated,  not  lands 
which  tbe  state  did  not  own ;  and  there  Is 
nothing  justifying  an  Inference  that  it  sought 
to  adopt  a  new  policy  -as  to  divestiture  of  the 
titles  of  private  persons  to  that  end.  We 
infer  from  section  3849  that  it  was  not  the 
policy  of  tbe  Legislature  to  subject  all  state 
tax  lands  to  this  di^oeitlon,  and  It  careful- 
ly limited  them  to  barren,  erwomp,  or  worth- 
less lands.  Again,  it  sought  to  exclude  from 
the  Hats  lands  upon  which  there  was  reason 
to  hope  that  taxes  might  be  paid,  or  tbe 
lands  purchased.  Hence  tbe  inquiry  as  to 
abandonment  and  tbe  provision  as  to  prima 
facie  evidence,  which  last  cannot  Im  receiv- 
ed as  sufficient  evidence  to  support  a  state 
deed,  and  a  title  claimed  under  it.  where  tht 
title  of  tbe  state  under  the  tax  proceedings, 
upon  which  the  whole  fabric  rests,  is  shown 
to  be  without  substance.  It  follows  that  the 
court  did  not  err  in  sustaining  the  plaintifTs 
tlUe. 

The  defendant  saw  fit  to  make  a  dalm  for 
Improvements,  wberenpon  the  plaintiff  asked 
a  determination  of  tbe  value,  both  of  which 
were  found  by  tbe .  iucy,  and  be  thereupon 
elected  to  take  the  vahie^  and  for  this  sum 
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the  eomt  entered  judgment  Section  104  ef 
the  tax  law  (Pub.  Acts  1893,  p.  401,  No.  206) 
contains  provieionfl  allowing  purchasers  «f 
tax  lands  to  reeeT«r  for  tmproTcmenta,  and 
glvea  a  Hen  on  the  laBd  for  them.  This 
may  reasanablj  bt  'held  to  Include  homestead 
pBrchaaeo.  It  may  be  contended  ttiat  this 
section  gives  to  defendants  holding  under 
tax  sales  the  right  to  recover  for  improve- 
ments without  being  subjected  to  the  obliga- 
tion of  taking  the  land  and  paying  its  value, 
if  plaintiff  so  elect,  under  Con^.  Laws,  H 
10.895,  10,996,  and  10,997.  In  the  present 
case  the  notice  was  filed  under  the  latter  sec- 
tions <wlilch  apply  to  all  actions  of  eject- 
ment), as  appears  from  the  notice  Itself. 
Both  parties  so  treated  it,  and  we  do  not 
discover  that  any  question  was  raised  against 
the  application  -of  the  general  statute  at  any 
stage  of  the  trial.  Having  seen  fit  to  in- 
voke it,  the  defendant  cannot  now  attack  the 
judgment  Tinder  it.  As  to  the  Impropriety  of 
adjudging  a  Uen  against  the  state.  It  is 
sufficient  to  say  that  the  only  Hen  that  the 
Judgment  creates  Is  a  Hen  upon  the  Interest 
of  those  who  are  bound  by  the  judgment  as 
parties  or  privies. 

The  judgment  is  affirmed.    The  other  Jus- 
tices concurred. 


KBNYON.  CJounty  Drain  Com'r,  et  al.,  t. 

BOARD  OP  SUP'RS  OF  IONIA 

COUNTY. 

(Supreme  Court  of  Micbigan.     Dec  22,  1904.) 

DBAINS—COtTNTIES— BOARD  OV  StTPERVlSORS— 
DRAIN  COMMISSIONERS— POWERS  AND  DU- 
TIES—BIOAOH  —  BEMEDT— OEBTIO&ARI— ILAN- 
0A31US— STASOTBS-^ONffrBUCTION. 

1.  On  certiorari  to  review  the  refusal  of  tlie 
circuit  judge  to  issue  a  writ  of  mandamus,  the 
application  for  which  was  heard  on  petition  and 
answer,  the  answer  will  be  taken  as  true  for  the 
lanrpose  of  the  case. 

2.  Under  the  direct  provisions  of  Oomp.  Laws, 
I  4338,  sewer  pipe  may  be  used  in  the  construc- 
tion of  drains  when  neceftsary. 

3.  Under  Pub.  Acts  1899,  p.  463,  No.  272,  e.  4. 
i  3,  providing  that  the  county  drain  oonunis- 
sioner  shall  receive  bids  and  let  contracts  for 
the  construction  of  drains,  and  make  contracts 
with  the  lowest  responsible  bidder  giving  ade- 
quate secm'it^  for  the  performance  of  the  work, 
the  commissioner  is  required  to  receive  bids 
for  furnishing  sewer  pipe  for  a  section  of  the 
drain. 

4.  Under  Pub.  Acta  1899,  p.  465,  No.  272,  c. 
5,  I  S,  authorizing  a  review  of  the  action  of  the 
drain  commissioner  by  certiorari  when  notice 
of  such  certiorari  shall  be  served  on  the  commis- 
sioner within  10  days  after  the  copy  of  the  final 
order  of  determination  of  the  commissioner  in 
establishing  a  drain  has  been  filed  with  the  coun- 
ty clerk,  as  required  by  chapter  4, 1 1,  p.  462,  the 
remedy  is  confined  to  defecbi  which  existed  at 
the  time  of  the  final  order;  and  hence,  where 
the  acts  which  made  the  proceedings  fatally  de- 
fective did  not  occur  until  more  than  10  days 
after  the  final  order  of  determination,  the 
board  of  supervisors  had  the  right  to  refuse 
to  spread  the  tax,  without  resort  to  certiorari 
to  review  such  act  of  the  commissioner,  in  view 
of  Comp.  St  i  3860,  authorizing  the  board  to 
have  defects  or  omissions  in  the  proceedings  cor- 
rected,  and  sectiaii  4356,   providing   that  the 


township  clerk  ahall'  raaJce  and  deliver  to  tiie 
township  supervisor  a  certified  statement  of 
the  amount  of  drain  taxes  for  the  ensuing  year, 
and  requiring  the  supervisor  to  lay  such  state- 
ment before  the  bocu:d  of  supervisors  at  their- 
next  annual  meeting  for  such  action  ..as  is  pro- 
vided iu  the  case  of  local  taxes,  especially  when 
no  work  had  been  done  on  the  drain  at  the  time 
the  board  acted. 

Certiorari  to  Circuit  Court,  Ionia  County; 
Frank  D.  M.  Davis,  Judge. 

Mandamus  by  Marvin  E.  Kenyon,  as  coun- 
ty drain  commissioner,  and  another,  against 
the  board  of  supervisors  of  Ionia  county. 
Judgment  for  defendants,  and  relators  bring 
certiorari.    Affirmed. 

Nicfaol  &  Locke,  for  appellants.    S.  A.  &  - 
W.  B.  Hawley,  for  appellees. 

MOORE,  O.  J.  This  is  certiorari  to  com- 
pel Judge  Davla  to  issue  a  writ  of  manda- 
mus, directed  to  the  board  of  supervisors 
of  Ionia  county,  directing  them  to  order  a 
certain  drain  tax  spread  upon  the  tax  rolls 
of  the  townships  affected  by  the  drain.  A 
petition  was  filed  in  the  court  below,  an 
order  to  show  cause  was  issued,  an  answer 
was  filed  in  behalf  of  the  board  of  super- 
visors, a  hearing  was  had,  and  the  applica- 
tion for  a  writ  of  mandamus  was  denied. 
Afterwards  the  case  of  Horn  v.  Supervisors 
of  Livingston  Co.  (Mich.)  98  N.  W.  256, 
was  decided.  An  application  was  then  made 
to  Judge  Davis,  asking  for  a  rehearing  of 
the  motion  referred  to.  After  argument  this 
application  was  denied,  and  the  cause  was 
brought  to  this  court  by  writ  of  certiorari. 
The  parties  stipulated  to  waive  any  irreg- 
ularity with  reference  to  the  last  hearing 
before  Judge  Davis,  which  did  not  relate 
to  the  merits  of  the  controversy. 

The  answer  of  the  board  of  supervisors; 
which  must  be  taken  as  true  for  the  purpose 
of  this  case  (see  Benton  Harbor  v.  St.  Ry. 
Co.,  102  Mich.  386,  60  N.  W.  758,  26  L.  R.  A. 
245,  47  Am.  St  Rep.  553;  Keeler  v.  Deo. 
117  Mich.  1,  76  N.  W.  145),  In  substance, 
states:  That  the  original  application  pre- 
sented 1x>  the  county  drain  commissioner  did 
not  ask  for  the  use  of  drain  tiles  or  sewer 
pipe  In  the  construction  of  the  drain.  That 
the  first  order  of  determination  omitted  any 
reference  to  the  use  of  tiles  or  sewer  pipe 
In  Us  construction.  That  on  the  18th  of 
July,  1903,  a  notice  was  issued  of  the  let- 
ting of  said  drain,  and  that  bids  would  be 
received  therefor  on  the  3l8t  of  July,  1903, 
and  that  the  assessment  for  benefits  would 
be  subject  for  review.  That  In  said  notice 
DO  mention  was  made  of  the  use  of  tiles  or 
sewer  pipe  In  the  construction  of  said  drain. 
That  on  the  30th  of  July  the  drain  commis- 
sioner divided  said  drain  into  four  sections 
for  the  purpose  of  letting  the  work,  and  on 
the  81st  of  July  the  drain  commissioner  let 
the  contract  for  the  construction  of  the 
first  three  of  the  snid  sections  to  Fred  Em- 
ery (one  of  the  parties  to  this  litigation) 
for  the  sum  of  $624;  stating  verbally  at  the 
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time  tbat  tiles  or  sewer  pipe  wotdd  not  be 
used  in  the  construction  of  these  sections 
of  tbe  drain,  but  tbat  they  would  be  used 
in  the  construction  of  section  4.  Tbe  bid 
and  contract  Included  tbe  digging  of  tbe 
drain,  the  hauling  of  sewer  pipe  from  tbe 
railroad  station  to  the  place  where  the  same 
were  to  be  used  in  the  drain,  and  placing 
the  sewer  pipe  in  the  drain.  He  also  stated 
orally  that  he  would  supply  the  requisite 
amount  of  sewer  pipe  needed  in  tbe  drain, 
and  thereupon  tbe  Job  of  constructing  sec- 
tion 4  and  hauling  the  sewer  pipe  was  let 
to  tbe  said  Fred  Emery  for  the  sum  of 
$910.  That  no  offer  was  made  to  receive 
bids  for  furnishing  the  sewer  pipe,  and 
tbat  no  bids  were  ever  received  by  tbe 
drain  commissioner  to  furnish  them.  The 
answer  states  that  said  drain  commissioner 
unlawfully  assumed  the  right  to  supply  the 
sewer  pipe  without  receiving  bids  at  a  pub- 
lic bidding,  allowing  competition  therefor. 
That  on  the  10th  of  August,  1903,  tbe  drain 
commissioner  computed  the  entire  cost  of 
tbe  drain,  and  included  therein,  for  the  con- 
struction of  sections  1,  2,  and  3,  tbe  sum  of 
$624;  the  amount  of  the  contract  for  the 
construction  of  section  4,  $910;  and  4,000 
feet  12-inch  sewer  pipe  for  section  4,  $1,000. 
That  on  the  31st  of  July,  1903,  the  commis- 
sioner determined  that  35  per  cent,  of  tbe 
cost  of  said  drain  should  be  borne  by  the 
township  of  Orleans,  and  a  like  amount  by 
the  township  of  Otlsco,  and  the  balance  be- 
tween the  several  parcels  of  land  benefited 
thereby.  Tbat  on  the  10th  of  August,  1903, 
he  apiMrtloned  41  per  cent  of  the  cost  of 
said  drain  to  the  township  of  Orleans,  and 
59  per  cent  to  the  township  of  Otlsco.  That 
on  the  same  day  he  Issued  bis  several 
drain  assessment  rolls,  and  included  therein 
the  sum  of  $1,000  for  supplying  tbe  sewer 
pipe  to  be  used  In  the  construction  of  sec- 
tion 4  of  the  drain.  Tbe  answer  alleges 
tbat  said  sum  assessed  is  unauthorized  by 
law,  and  Is  illegal  and  void,  for  the  reason 
that  in  tbe  various  proceedings  no  notice 
was  given  that  sewer  pipe  would  be  used 
in  the  construction  of  said  drain  until  the 
day  of  the  letting  thereof,  and  because  said 
drain  commissioner  did  not  receive  bids  for 
furnishing  the  sewer  pipe  needed  in  said 
drain,  and  because  he  intended  and  expected 
to  pay  for  the  same  out  of  tbe  $1,000  in- 
clnded  in  said  assessment  Tbe  answer  also 
alleges  that  said  sum  of  $1,000  Is  excessive, 
and  that  the  sewer  pipe  could  have  been 
readily  obtained  for  the  sum  of  $925,  if 
bids  had  been  asked  therefor.  The  statute 
undoubtedly  authorizes  the  use  of  sewer  pipe 
in  the  construction  of  these  drains  when 
necessary.  Comp.  Laws,  {  4338.  Pub.  Acts 
1899,  p.  463.  No.  272,  c.  4,  {  3,  provides:  "The 
county  drain  commissioner  shall  thereupon 
proceed  to  receive  bids  and  let  contracts  for 
tbe  construction  of  tbe  sections,  and  make 
contracts  with  the  lowest  responsible  bid- 
der, giving  adequate  security  for  the  per- 


formance of  tbe  work."  We  tblnk  a  fair 
construction  of  the  provlaions  of  the  stat- 
ute to  which  we  have  referred  indicates  tbe 
purpose  of  the  Legislature  to  require  bids 
for  the  famishing  of  material  where  tbe 
situation  is  like  tbat  disclosed  by  the  an- 
swer filed  by  the  board  of  supervisors.  See 
20  Bncy.  of  Law  (2d  £k!.)  1165,  U66.  See, 
also,  Detroit  v.  Circuit  Judge,  79  Iflch.  384, 
44  N.  W.  622. 

We  then  come  to  tbe  question,  did  tbe 
board  of  superrisors  have  the  right  to  re- 
fuse to  spread  this  tax?  It  is  claimed  by 
the  plaintifTs  that  under  the  case  of  Horn 
V.  Livingston  County  (Mich.)  98  N.  W.  256, 
even  though  the  proceedings  were  defective^ 
the  board  of  supervisors  was  not  authorized 
to  pass  upon  the  irregularity  of  the  proceed- 
ings and  refuse  to  put  the  tax  upon  tbe 
rolls.  In  answer  to  that  contention,  cocmsel 
for  defendant  say  that  while,  by  tbe  act 
of  1899  (page  465,  No.  272,  i  8),  tbe  pro- 
ceedings. If  defective,  shall  be  subject  to 
review  upon  certiorari,  this  remedy  is  con- 
fined to  defects  which  existed  at  the  time 
of  the  final  order  of  determination  of  the 
drain  commissioner  estabilsblng  said  drain, 
as  provided  in  section  1,  c.  4,  in  said  act 
It  is  contended  tbat  the  acts  which  make 
the  proceeding  fatally  defective  did  not  oc- 
cur until  after  more  than  10  days  bad 
elapsed  after  tbe  final  order  of  determina- 
tion was  made  by  tbe  drain  commissioner, 
and  that  tbe  remedy  allowed  by  the  act  of 
1890  could  not  apply  under  these  circumstan- 
ces, for  the  reason  tbat  the  law  does  not 
require  an  impossibility.  We  think  this 
position  is  well  taken — that  tbe  plaintiffs 
would  be  without  relief  if  relegated  to  that 
remedy,  and  that  sections  8860,  4356,  Comp. 
I^aws,  apply  to  this  situation.  See  Zink  v. 
Board  of  Supervisors,  68  Mich.  283,  36  N. 
W.  73;  Tlnsman  v.  Supervisors,  90  Mich. 
382,  51  N.  W.  460;  Smith  v.  Supervisors,  115 
Mich.  202,  73  N.  W.  118.  It  Is  proper  to  add 
that  no  work  had  been  done  at  the  time  this 
proceeding  was  commenced  to  construct  said 
drain. 

Tbe  order  of  tbe  drcalt  court  denying  the 
writ  of  mandamus  is  affirmed.  The  other 
Justices  concurred. 


FISCHER  T.  UNION  TRUST  00. 
(Supreme  Court  of  Michigan.     Dec  30,  1904.) 

aUTS— CONVETANCKS  —  DBLIVKBT— ASBEEMKNT 

BT  DONOB  TO  PAT  INCTTUBBANCK— 

ENFOBCEUENT. 

1.  After  a  deed  of  gift  was  signed  and  ac- 
knowledged, the  grantor  made  manual  delivery 
of  it  to  Uie  grantee,  who  banded  It  to  her  broth- 
er to  be  kept  for  ner,  and  he  did  put  It  away 
without  recording  it  Held,  that  the  delivery 
was  complete. 

2.  Where  the  only  consideration  for  a  deed  by 
a  father  to  his  daughter  was  love  and  affection, 
the  daughter  could  not  enforce  a  provision  in 
the  deed  that  the  grantor  would  pay  certain  in- 
cnmbrances  on  the  property  conveyed  when  the 
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Bame  became  due,  and  therefore  on  his  failure 
to  do  so,  resulting  in  an  enforcement  of  an  in- 
cumbrance by  gale,  she  had  no  right  of  subroga- 
tion to  the  claim  of  the  mortgagee  as  against  the 
estate  of  the  father. 

Error  to  Circuit  Court,  Wayne  County; 
George  8.  Hosmer,  Judge. 

Proceedings  by  Bertha  Fischer  against  the 
Union  Trust  Company,  administrator  of  the 
estate  of  William  F.  Fischer,  deceased. 
Judgment  for  plalntUI,  and  defendant  brings 
error.    Reversed. 

On  December  21,  1805,  WllUam  Fischer, 
Sr.,  conveyed  by  warranty  deed  certain  prop- 
erty in  the  city  of  Detroit  to  the  claimant. 
Bertha  Fischer,  his  daughter,  who  bad  been 
Incompetent  for  a  number  of  years,  and  so 
remains,  and  is  at  present  at  the  Retreat 
for  the  Insane  at  Dearborn.  The  deed  was 
a  warranty  deed,  in  the  usual  form,  with  a 
covenant  against  all  incumbrances,  except- 
ing two  mortgages,  which  the  grantor  "agrees 
to  pay  when  the  same  become  due."  The 
land  described  in  the  deed  comprised  the 
homestead  where  the  father  and  daughter 
lived,  and  the  adjoining  lot,  with  the  house 
thereon.  Mr.  Fischer,  after  signing  and  ac- 
knowledging it,  handed  it  to  claimant,  say- 
ing, "Here  Is  a  deed  of  the  Jefferson  and 
Larned  street  property.''  He  said  It  was  a 
"nice  Christmas  present"  She  took  it  and 
read  it  One  of  her  brothers  gave  her  a  dol- 
lar, which  she  gave  to  her  father,  who  took 
it  She  then  handed  the  deed  to  her  brother 
Alexander,  and  asked  him  to  take  care  of  it 
He  put  it  in  his  safe,  and  did  not  record  it 
until  June  80,  1902,  about  a  year  after  the 
{crantor's  death,  and  6V&  years  after  its  date. 
Tbc  reason  given  by  the  son  for  not  record- 
lug  Is  that  there  were  unpaid  taxes,  in  con- 
sequence of  which,  under  the  statute.  It 
could  not  be  recorded.  After  the  delivery  of 
tbe  deed,  both  grantor  and  grantee  continued 
to  live  together  on  part  of  the  property  so 
conveyed.  Mr.  Fischer  continued  until  his 
death  to  manage  and  control  it  and  to  re- 
ceive the  rents  therefrom,  just  as  be  had 
done  before  the  giving  of  the  deed.  During 
tliat  time  he  took  care  of  his  daughter  the 
Bame  as  before.  At  the  time  of  the  exe- 
cution of  the  deed,  the  grantor  was  consid- 
ered by  his  sons  to  be  worth  about  $50,000. 
He  had  no  debts  except  the  two  mortgages, 
one  of  ^,000  and  tbe  other  of  $5,000.  If  be 
WAS  then  worth  that  amount  the  larger  part 
of  it  was  In  some  way  disposed  of  in  his  life- 
time. The  $3,000  mortgage  was  foreclosed 
for  nonpayment  and  satisfied  out  of  part  of 
tlie  property  conveyed.  The  claim  at  bar 
is  based  upon  this  appropriation  of  her  prop- 
ex- ty  to  pay  the  mortgage. 

Henry  M.  Campbell,  for  appellant  Alfred 
J.  Ducharme  (John  C.  Donnelly,  of  counsel), 
for  appellee. 

GRANT,  J.  (after  stating  the  facts).  1. 
Tbe  facts  and  drcunistances  of  the  delivery 
of  tbe  deed  are  not  to  dispute.    Counsel  dif- 


fer only  In  tbe  conclusion  to  be  drawn  from 
them.  We  think  that  the  conceded  facts 
show  a  delivery.  After  tbe  deed  was  signed 
and  acknowledged,  the  grantor  made  manual 
delivery  of  It  to  the  grantee.  She  took  it 
and  handed  it  to  her  brother,  evidently  to  be 
kept  by  him  for  her.  The  grantor  reserved 
no  control  over  It  and  retained  no  right  to 
withdraw  or  cancel  it  He  never  attempted 
to.  Under  those  circumstances  the  delivery 
was  complete. 

2.  The  meritorious  Question  In  the  case  la: 
Was  tbe  claimant  in  position  to  enforce  the 
executory  contract  in  the  deed  against  her 
father  while  living,  and  to  enforce  it  against 
his  estate  now  that  he  is  dead,  or  to  recover 
damages  at  law  for  nonperformance?  To 
say  that  the  one  dollar  was  the  real,  or  such 
valuable  consideration  as  would  of  Itself 
sustain  a  deed  of  land  worth  several  thou- 
sand dollars.  Is  not  In  accord  with  reason 
or  common  sense.  The  passing  of  the  dol- 
lar by  the  brother  to  his  sister,  and  by  her 
to  'her  father,  was  treated  rather  aa  a  joke 
than  as  any  actual  consideration.  The  real 
and  only  consideration  for  tbe  deed  and  the 
agreement,  therein  contained,  tc  pay  the 
mortgages,  was  the  grantor's  love  and  af- 
fection for  his  unfortunate  daughter,  and  his 
parental  desire  to  provide  for  her  support 
after  he  was  dead.  Tbe  consideration  was 
meritorious,  but  Is  not  suflSdent  to  compel 
the  performance  of  a  purely  executory  con- 
tract The  deed  was  a  gift,  and  the  gift 
was  consummated  by  Its  execution  and  deliv- 
ery. The  title  to  the  land,  subject  to  the 
mortgages,  passed  as  against  all  except  the 
grantor's  creditorp  Tbe  gift  was  expressly 
made  subject  to  the  mortgages,  and  coupled 
with  It  was  a  promise  to  pay  them.  This 
promise  has  no  additional  force  because  it  Is 
contained  in  tbe  deed.  It  has  no  other  or 
greater  force  than  would  a  promise  by  him 
to  pay  mortgages  upon  her  own  land,  or  to 
pay  her  $8,000  in  money,  or  his  promise  to 
her  evidenced  by  a  promissory  note  for  a 
like  amount  and  given  for  the  same  pur- 
pose and  the  same  consideration.  "The  doc- 
trine of  meritorious  consideration  originates 
In  the  distinction  between  the  three  classes 
of  consideration  on  which  promises  may  be 
based,  viz.,  valuable  consideration,  the  per- 
formance of  a  moral  duty,  and  mere  volun- 
tary bounty.  The  first  of  these  classes  alone 
entitles  the  promisee  to  enforce  bis  claim 
against  an  unwilling  promisor;  the  third  Is 
for  all  legal  purposes  a  mere  nullity  until 
actual  performance  of  tbe  promise.  The  sec- 
ond, or  Intermediate  class.  Is  termed  merito- 
rious, and  is  confined  to  three  duties  of 
charity,  of  payment  of  creditors,  and  of 
maintaining  a  wife  and  children ;  and  under 
this  last  head  are  Included  provisions  made 
for  persons,  not  being  children  of  the  party 
promising,  but  in  relation  to  whom  he  has 
manifested  an  Intention  to  stand  in  loco  par- 
entis In  reference  to  the  parental  duty  of 
making  provision  for   a   child.     Considera- 


Digitized  by 


Google 


8&i 


101  NORTHWESTERN  HEPOBTEB. 


(Mich. 


tions  of  tbis  Imperfect  class  are  not  dlstin- 
gnlslied  at  law  from  mere  voluntary  boun- 
ty, bnt  are  to  a  modified  extent  recognlaed 
In  equity.  And  the  doctrine  with  respect  to 
them  Is  that,  although  a  promise  made  with- 
out a  valuable  consideration  cannot  be  en- 
forced against  the  promisor,  or  against  any 
one  In  whose  favor  he  has  alt»«ct  Ms  in- 
tention, yet  If  an  intended  gift  on  meritorious 
consideration  bfe  imperfectly  executed,  and 
if  the  intention  remains  unaltered  at  the 
death  of  the  donor,  there  is  an  equity  to  ea- 
force  it,  in  favor  of  his  Intention,  against 
persons  claiming  by  operation  of  law  without 
an  equally  meritorious  claim."  Adams'  B>i. 
(8tb  Ed.)  98.  This  court  held  that  a  prom- 
issory note  given  by  a  father  to  his  son,  in- 
tended as  his  share  of  tlie  estate,  could  not 
be  enforced  against  the  estate.  Oonrad  v. 
Manning's  Estate,  125  Mich.  77,  83  N.  W. 
1038.  The  opinion  in  that  case,  written  by 
my  Brother  Moore,  cites  many  authorities 
which  need  not  be  recited  here.  DuvoU  v. 
Wilson,  9  Barb.  487,  is  exactly  in  point,  both 
In  the  facts  and  conclusion  reached.  "Tlie 
consideration  of  natural  love  and  affection 
is  suflaclent  in  a  deed ;  but  a  mere  executory 
contract,  that  requires  a  consideration,  as  a 
promissory  note,  cannot  be  supported  on  the 
consideration  of  blood  or  natural  love  and 
affection — ^there  must  be  something  more,  a 
valuable  consideration,  or  it  cannot  be  en- 
forced at  law,  but  may  be  broken  at  the  will 
of  the  party."  See,  also,  Pennington  v  6it- 
tlngs,  2  Gill  &  J.  208;  West  v.  Gavins,  74 
Ind.  265;  Hadloy  v.  Reed  (Sup.)  12  N.  T. 
Supp.  163.  The  learned  counsel  for  the 
claimant  cite  numerous  authorities,  bnt  we 
do  not  think  them  applicable  to  this  case. 
In  Ferguson's  Appeal,  117  Pa.  426,  11  AU. 
SS5,  a  father  had  deeded  to  fais  daughter  a 
lot  of  land  according  to  a  plat  which  called 
for  a  street  thereon.  The  rights  of  the  gran- 
tee in  the  street  were  the  subject  of  the  suit. 
One  of  the  defenses  set  up  was,  the  convey- 
ance was  voluntary.  To  this  contention  the 
court  replied  that  the  conveyance  was  fully 
executed.  That  decision  is  based  upon  the 
obvious  principle  that,  when  a  grant  of  land 
or  gift  of  personalty  is  consummated  by  a 
deed  of  the  land  or  delivery  of  the  person- 
alty, the  grantee  or  promisee  succeeds  to  all 
the  rights  in  the  property  which  the  grantor 
or  promisor  had.  Third  parties,  except  cred- 
itors, cannot  contest  the  consideration. 

So,  where  the  contract  of  conveyance  is 
fully  executed,  the  grantee  may  maintain  a 
suit  in  equity  to  correct  the  description  in  the 
deed.  Rutsell  v.  Grewse,  138  Mo.  1,  39  S. 
W.  449.  In  that  case  the  father  deeded  to 
his  minor  child  the  land  for  the  same  pur- 
pose as  did  Mr.  Fischer  in  this  case.  He 
had  also  deeded  certain  other  lands  to  his 
other  children.  His  wife  died,  after  which 
he  remarried.  After  his  death,  suit  was 
brought  against  the  widow  and  her  children 
to  reform  the  deed.  The  basis  of  the  de- 
cision is  that  the  contract  was  executed,  the 


titl«  had  passed,  and  the  land  was  suscepti- 
ble of  identification  aliunde.  Pickett  v.  Gar- 
rard, 131  N.  C.  195.  42  S.  B.  679;  Mason  v. 
Moulden,  58  Ind.  1;  Brown  v.  Wbaley,  58 
Obia  St  657,  49  N.  E.  479,  66  Am.  St.  Rep. 
793;  and  Ohmer  v.  Boyer,  89  Ala.  273.  7 
South.  663 — are  similar  cases.  In  Lawrence 
V.  McCalmont*  2  How.  426,  11  L.  Ed.  328,  the 
consideration  was  the  sum  of  $1  and  the  ex- 
tension of  credit,  which  was  held  sufficient 
to  sustain  a  contract  of  guaranty  for  the  pay- 
ment of  accounts.  In  Harvey  v.  Alexander,. 
1  Rand.  238,  10  Am.  Dee.  519,  the  considera- 
tion was  natural  love  and  affection.  Cred- 
itors attacked  the  conveyance  on  the  ground 
of  fraud.  It  was  held  that  the  deed  was 
not  per  se  voluntary.  The  iiuestion  in  the 
case  was  whether  It  was  competent  to  show 
that  full  value  was  paid  by  the  grantee.  The 
holding  of  the  case  clearly  is  that  love  and 
affection  would  not  be  a  snfflcient  considera- 
tion to  sustain  the  deed.  In  Ross'  Appeal, 
127  Pa.  10,  17  Atl.  682,  a  man  gave  a  note  of 
$5,000  to  a  trustee  for  bis  children  named 
therein,  due  five  years  after  date,  with  in- 
terest. It  was  sought  to  enforce  the  note 
after  his  death,  and  the  transaction  was  sus- 
tained as  an  executory  gift  Inter  vivos.  That 
is  clearly  in  conflict  with  Conrad  v.  Man- 
ning's Estate,  supra,  unless  it  can  be  dis 
tingnlshed  on  the  ground  that  in  the  Boss 
Case  the  payee  was  a  trustee.  Conover  v. 
Brown,  49  N.  J.  Eq.  156,  23  Atl.  507,  is  in  di- 
rect conflict  with  Conrad  v.  Manning's  Es- 
tate, 125  Mich.  77,  83  N.  W.  1038. 

If  claimant  had  no  promise  which  she  could 
specifically  enforce  against  her  father,  or  up- 
on which  she  could  base  a  claim  for  dam- 
ages, it  follows  that  she  is  not  entitled  tc 
subrogation  as  against  her  father  or  bis  es- 
tate. A  void  promise  cannot  be  made  the 
basis  of  subrogation  against  an  unwilling 
promisor.  The  same  reason  that  is  a  bar  to 
the  one  claim  is  also  a  bar  to  the  other. 
However  commendable  was  the  promise  of 
Mr.  Fischer  to  give  a  larger  share  of  his 
property  to  his  unfortunate  daughter  than  to 
his  other  children,  it  was  a  promise  at>solate- 
ly  null  and  void  until  it  became  merged  In 
his  voluntary  execution  of  it  His  promise 
to  pay  was,  for  some  unknown  reason,  left 
imexecuted.  She  paid  no  valuable  considera- 
tion for  the  promise,  and  cannot  therefore, 
enforce  it  It  is,  however,  urged  that  Mr. 
Fischer's  primary  liability  to  pay  the  debt 
was  unaffected  by  the  deed  of  gift  and,  as 
the  subject  of  the  gift  has  paid  the  debt 
therefore  claimant  Is  entitled  to  subrogation. 
Tbis  claim  cannot  be  maintained  upon  any 
other  theory  than  that  there  was  a  valid  gift 
of  the  entire  land  free  from  all  Incumbrances. 
If  the  promise  made  by  Mr.  Fischer  to  bis 
daughter  to  pay  these  Incumbrances  had  beea 
omitted  from  the  deed,  clearly  he  would  have 
been  under  no  obligation  as  to  her  to  pay 
them,  although  the  mortgagee  could  enforce 
his  (Fischer's)  primary  liability.  In  such 
case  the  gift  would  have  been  only  that  of 
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Lhe  equity  of  redemption.  She  wooM  not  In 
that  event,  by  paying  the  mortgage,  have 
been  In  position  to  recover  the  amount  from 
her  father  or  from  hla  estate,  for  she  would 
have  taken  title  Bubject  to  the  mortgage.  It 
is  urged  that  "the  father  Is  already  obligated 
to  pay  the  debt  [the*  debt  secured  by  the 
mortgage],  io  th^t  the  question  is  not  wheth- 
er he  may  agree  to  pay  It,  but  It  is  whether 
be  may  make  a  gift  of  his  property  without 
affecting  this  already  exlstli^  agreement  to 
pay  It"  If  this  lo^c  Is  sound,  it  must.  In 
my  Judgment,  follow  that  every  grantee  who 
buys  land  subject  to  a  mortgage  can  buy  up 
the  note  evidencing  the  debt  and  sue  the 
mortgagor  therefor.  This,  evidently,  is  not 
the  law.  When  a  grantee  purchases  subject 
to  a  mortgage  which  Is  expressly  exempted 
from  his  covenant  of  warranty,  bis  under- 
taking with  his  grantor  la  to  pay  the  mes- 
sage If  he  desires  to  save  his  land.  The 
amount  ot  the  mortgage  is  deducted  from  the 
purchase  price.  When  such  grantee  pays 
the  mortgage,  he  pays  only  what  he,  as 
against  his  grantor,  has  assumed  to  pay. 
One  by  a  deed  of  gift  certainly  can  acquire 
no  more  than  one  acquires  by  deed  of  pur- 
chase. The  conveyance  subject  to  the  mort- 
gage entails  upon  both  grantees  the  same 
obligation  to  pay  the  mortgage,  so  far  as  the 
grantor  1>  concerned.  No  arrangement  be- 
tween the  grantee  and  the  grantor  can,  of 
course,  change  the  liability  of  the  grantor  and 
mortgagor  to  the  mortgagee.  His  already 
"existing  agreement"  remains  the  same  In 
either  case,  and  is  always  unaffected  by  any 
subsequent  transfers  of  the  land.  But  where 
be  sells  and  conveys  land  by  deed,  subject  to 
a  mortgage,  the  primary  obligation  to  pay 
the  mortgage,  as  between  the  grantor  and 
grantee,  rests  upon  the  grantee.  If  the  mort- 
gagee abandons  his  security  and  sues  upon 
the  note  or  obUgation  to  which  the  mortgage 
is  collateral,  aad  by  his  suit  compels  pay- 
ment, such  grantor  (the  mortgagor)  is  clearly 
entitled  to  recov«r  from  bis  grantee  the 
amount  thereof,  and  should  be  subrogated  to 
the  rights  of  the  mortgagee  against  the  land. 
Our  attention  has  been  called  to  no  case 
where  a  mortgagee  has  pursued  so  extraordi- 
nary a  couree.  The  universal  course  in  such 
cases  has  been  to  foreclose  the  mortgage,  sell 
the  land,  and  obtain  a  personal  decree  against 
the  mortgagor  fior  the  deficiency.  If  Mr. 
Fischer  had  voluntarily  paid  the  mortgages, 
be  would  then  simply  have  carried  out  his 
nonenforceable  contract  and  have  completed 
bis  gift,  as,  perhaps,  he  thea  intended  to  do. 
For  some  reason,  perhaps  a  good  one,  be 
chose  not  to  pay  them.  A  void  i)romi8e  is  no 
more  effective  than  no  promise,  and  the  void 
promise  In  the  deed  bad  no  more  effect  than 
if  it  had  been  omitted  therefrom.  If  it  is 
▼old  for  one  purpose,  it  is  void  for  all,  and 
cannot  be  msde  avaUaNe,  either  directly  or 
Indirectly.  Oidy  perforsianee  of  the  promise 
can  be  of  aoy  avail  to  the  cteiraant 
A  gift  af  pecsonalty  can  be  cousuousated. 


only  by  an  unconditional  delivery  of  the 
thing.  A  gift  of  realty  can  be  consummated 
only  by  the  execution  and  delivery  of  a  deed. 
If  either  is  incumbered,  the  donor  gives  only 
what  he  had  to  give.  He  cannot  give  the  in- 
terest of  a  third  party  in  the  property.  How- 
ever clear  may  be  the  intention  of  the  donor 
to  pay  the  incumbrances  and  thus  give  the 
entire  property,  he  can  accomplish  this  only 
by  actually  paying  them.  Neither  his  prom- 
ise without  a  valuable  consideration,  nor  his 
intention  as  evidenced  by  such  promise,  is  of 
any  avail  to  the  donee. 

Other  interesting  questions  are  raised,  but 
they  become  immaterial  in  view  of  the  con- 
clusion we  have  reached. 

Judgment  Is  reversed,  and  new  trial  or- 
dwed.    The  other  Justices  concurred.  ' 


MICHIGAN  SANITARIUM  &  BENEVO- 
LENT ASS'N  V.  CITY  OF  BAT- 
TliB  CREEK. 

(Supreme  Court  of  Michigan.    Dec.  SO,  1904.) 

TAXATION— BECOVBBT  0»  TAXES  PAID — ^POST- 
PONEMENT OP  COLLECTION— PLEADING — EX- 
E.\1PTI0N  FBOM  TAXATION— USB  OF  PBOPEBTT 
-SUFFICIENCY  OP  EVIDENCE— EBBONEOUS  AS- 
SESSMENT— ESTOPPEL  —  BEVIEW — QUESTIONS 
NOT  BAISED  BELOW. 

1.  Illegal  taxes  paid  under  protest  may  be  re- 
covered under  the  common  counts. 

2.  The  fftct  that  one  paying  his  taxes  under 
protest  as  illegal  did  so  by  giving  a  check  for 
the  amount,  which  was  subsequently  cashed, 
does  not  prevent  his  recovery  of  the  taxes. 

3.  The  fact  that  a  taxpayer  obtained  a  post- 
ponement of  the  time  for  the  payment  of  his 
taxes  does  not  prevent  his  recovery  of  tiie  same, 
payment  having  been  made  under  protest,  where 
the  agreement  under  which  the  postponement 
was  obtained  contemplated  a  payment  under 
protest. 

4.  On  the  question  whether  plaintiff,  a  sani- 
tarium association,  incorporated  under  Gomp. 
Laws  1897,  c.  224,  used  all  its  funds  exclusive- 
ly "for  the  purposes  thereof,  as  set  forth  in  its 
articles,"  as  provided  by  section  6,  so  as  to  ren- 
der its  property  exempt  from  taxation,  as  pro- 
vided by  section  7,  plaintiff  sufficiently  proved 
that  it  had  not  paid  dividends,  where  it  proved 
that  none  of  its  funds  had  gone  to  its  members, 
except  as  it  had  paid  wages  or  salaries. 

5.  Purchasing  supplies  outside  of  the  state  is- 
not  a  violation  of  Cotnp.  Laws  1897,  c.  224,  {  6, 
requiring  a  sanitarium  association,  incorporat- 
ed under  that  chapter,  and  exempting  its  prop- 
erty from  taxation  under  section  7,  to  use  its 
funds  wholly  within  the  state. 

6.  On  the  question  of  whether  the  funds  of 

Slaintlff,  a  sanitarium  association  organized  nn- 
er  Comp.  Laws  1887,  e.  224,  were  used  wholly 
within  the  state,  as  required  by  section  6,  the 
error,  if  any,  in  charging  the  jury  that  the  "bur- 
den of  proving  that  the  funds  were  used  with- 
out the  state  rested  on  defendant,"  was  harm- 
less, where  all  the  testimony  on  the  subject 
ebowed  that  the  funds  were  properly  used. 

7.  An  objection  not  raised  in  the  trial  court, 
nor  in  appellant's  original  brief,  but  only  in  a 
supplemental  brief,  will  not  be  considered  in 
Um  review. 

8.  A  sanitarium  association,  incorporated  un- 
der (jomp,  Laws  1897,  c.  224,  is  sufficiently 
charitable  In  its  character  to  entitle  its  propei- 
ty  to  exemption  from  taxation,  under  section  7 
(Gfltnp,  Laws  1897,  |  81294),  where  the  charges 
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collected  for  services  are  not  more  than  are  re- 
quired for  its  successful  maintenance. 

9.  Comp.  Laws  1897,  §  8294,  exempting  from 
taxation  tlie  property  of  charitable  hospitals  or 
asylums  established  with  trust  funds,  exempts 
from  taxation  not  the  original  trust  fund,  but 
"the  property  on  which  such  asylum  or  insti- 
tution building  stands  •  •  •  while  occupied 
for  the  objects  and  purposes  thereof,"  whether  it 
is  or  is  not  a  part  of  the  original  trust  fund. 

10. -The  fact  that  defendant  city  erroneously 
included  in  the  description  of  the  exempt  prop- 
erty some  property  which  was  not  exempt,  did 
not  deprive  plaintiff  of  its  right  to  the  exemp- 
tion. 

11.  A  sanitarium  association,  Incorporated  un- 
der Comp.  Laws  1897,  c  224,  is  not  required  to 
use  all  of  its  funds  "for  the  care  and  relief  of 
indigent  or  other  sick  and  infirm  persons  within 
this  state,"  to  exempt  its  property  from  taxa- 
tion, under  section  7  (Comp.  Lavre  1897,  $  8294). 
since  sjich  requirement  would  prevent  the  asso- 
ciation for  using  its  funds  for  the  proper  main- 
tenance of  the  institution. 

12.  A  corporation  whose  property  is  exempt 
from  taxation  because  of  the  character  and 
purposes  of  the  concern  is  not  estopped  from 
claiming  the  exemption  by  acts  or  declarations 
of  the  officers  of  another  corporation  to  whose 
property  the  new  corporation  succeeded. 

Error  to  Circuit  Court,  Calhoun  (bounty; 
Herbert  E.  Winsor,  Jud^ 

Action  to  recover  taxes  paid  under  protest 
by  the  Michigan  Sanitarium  &  Benevolent 
Association  against  the  city  of  Battle  Creek. 
Plaintiff  had  Judgment,  and  defendant 
brings  error.    Affirmed. 

0.  S.  CHark  and  D.  C.  Salisbury,  for  appel- 
lant. S.  8.  Hulbert  (Alfred  J.  Mills,  of  coun- 
sel), for  appellee. 

CARPENTER,  J.  PlaintHf  brings  this  suit 
to  recover  from  defendant  city  taxes  for  the 
year  1899  on  its  real  estate,  which  it  claims 
was  exempt  from  taxation,  and  which  it  paid 
under  protest.  Plaintiff  recovered  a  ver- 
dict and  Judgment  In  the  court  below,  and 
defendant  asks  a  reversal  of  that  Judgment 
on  many  grounds. 

1.  The  declaration  consists  of  the  common 
counts  and  two  special  counts.  Many  of 
defendant's  complaints  are  based  upon  the 
proposition  that  plaintiff's  cause  of  action  Is 
not  properly  described  in  the  special  counts. 
We  are  spared  the  trouble  of  considering 
these  complaints,  because  plaintiff  had  a 
right  to  recover  for  money  had  and  received 
under  the  common  counts.  See  Cooley  on 
Taxation  (3d  Ed.)  p.  1508.  Grand  Rapids  v. 
Blakely,  40  Mich.  867,  29  Am.  Rep.  539;  Gar- 
land V.  Gaines,  47  Ark.  558,  2  S.  W.  460. 

2.  It  is  urged  that  plaintiff  cannot  main- 
tain this  suit,  because  it  paid  its  taxes,  not 
in  money,  but  by  a  check,  which  was  sub- 
sequently cashed  by  defendant.  This  case  Is 
very  different  from  TurnbuU  v.  Alpena 
Township,  74  Mich.  627,  42  N.  W.  114,  relied 
upon  by  defendant.  There  It  was  held  that 
a  note  payable  in  the  future  could  not  be  re- 
garded as  payment  The  distinction  be- 
tween such  a  note  and  a  check  payable  and 
paid  at  once  is  obvious.  Defendant's  treas- 
urer, who  made  the  collection,  testified  that 
the  city  taxes  were  not  paid  when  due;  that 


the  payment  was  extended  because  plaintiff 
"asked  me  not  to  enforce  collection  of  them 
until  I  got  my  warrant  for  the  state,  county, 
and  school  taxes,  as  they  intended  to  pay 
them  both  at  the  same  time."  Upon  this 
testimony  defendant  asked  the  court  to 
charge:  "If  •  •  ♦*  payment  was  post- 
poned at  the  request  of  plaintiff  •  •  •  on 
the  promise  of  the  plaintiff  that  it  would  pay 
such  taxes  later,  though  undMr  protest,  then 
I  instruct  you  the  payment  was  voluntary, 
and  the  plaintiff  cannot  recover."  In  sup- 
port, of  Its  contention  that  error  was  com- 
mitted by  the  trial  coiirt  in  refusing  this 
request,  defendant  relies  on  Gachet  v.  Mc- 
Chll,  60  Ala.  307.  In  Gachet  v.  McCall,  It 
was  held  that  If  a  taxpayer  obtain  an  ex- 
tension of  time  to  pay  his  taxes  under  a 
promise  to  pay  the  same,  a  protest  made  at 
the  time  of  payment  will  be  Ineffectual.  The 
ground  upon  which  this  opinion  rests  is  that 
the  taxpayer  was  bound  to  pay  in  accord- 
ance with  his  agreement  If  that  principle 
Is  applied  in  the  case  at  bar,  it  would  not 
prevent  recovery,  because  here  the  facts  in- 
dicate, as  shown  by  the  request  under  con- 
sideration, that  the  agreement  under  which 
the  postponement  was  obtained  contemplat- 
ed a  payment  of  the.  taxes  under  protest. 

3.  Defendant  became  incorporated  in  July, 
1898,  under  chapter  224  of  the  (3ompiled 
Laws  of  1897.  Section  1  of  that  chapter 
(section  8288,  Comp.  Laws  1897)  provides 
that  "in  all  cases  where  lands,  or  any  other 
property,  amounting  in  value  to  five  thou- 
sand dollars  or  upwards,  have  been  or  shall 
hereafter  be  given,  granted,  devised  or  be- 
queathed to  one  or  more  trustees  for  the  pur- 
pose of  founding  or  endowing  a  hospital  or 
other  charitable  asylum  within  this  state,  for 
the  care  or  relief  of  Indigent  or  other  sick 
or  Infirm  persons,  •  •  •  then  the  trus- 
tees In  whom  said  lands  and  other  property 
are  for  the  time  being  vested,  may  become 
incorporated.  •  •  •"  Section  2  (section 
8289,  Comp.  Laws  1897)  Bpeclfles  what  the 
articles  of  incorporation  shall  contain,  and 
requires,  among  other  things,  that  "the  ob- 
jects of  said  corporation  shall  he  stated  with 
all  convenient  fullness  and  certainty." 
Section  6  (section  8293,  C!omp.  Laws  1897) 
provides:  "All  the  funds  of  said  corporation 
shall  be  faithfully  and  exclusively  used  for 
the  purposes  thereof,  as  set  forth  in  Its  ar- 
ticles, and  the  same  shall  be  wholly  used 
within  this  state.  Said  corporation  may  in- 
vest its  funds  by  loan,  on  mortgage  secnrity. 
or  by  purchase  of  any  city,  county,  state  or 
United  States  bonds,  or  by  loan  on  pledge  of 
the  same:  provided,  that  no  loan  of  such 
funds  shall  be  made  to  any  trustee,  officer 
<»  servant  of  such  corporation."  Section  7 
(section  8294,  Comp.  Laws  1897)  provides: 
"The  property  on  which  said  asylum  or  in- 
stitution building  stands,  together  with  said 
building,  shall,  while  occupied  for  the  ob- 
jects and  purposes  thereof,  be  exempt  from 
taxation."    The  object  of  plalntUTs  corpora- 
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tion,  as  set  forth  In  its  articles,  Is  as  fol- 
lows: "To  found  a  hospital  or  charitable 
asylom  within  the  state  of  Michigan  for  the 
care  and  relief  of  indigent  or  other  slclc  or 
inflrm  persons,  at  which  institution  may  be 
received  also  patients  and  patrons  who  are 
able  to  and  do  pay  for  the  benefits  there 
received,  and  which  institution  shall  devote 
the  funds  and  property  acquired  and  receiv- 
ed by  it  from  time  to  time  from  all  sources, 
exclusively  to  maintaining  itself,  improving 
Its  .conditions  and  facilities,  extending  its 
benefits  and  usefulness  and  facilitating  and 
promoting  Its  pnrposes,  by  such  sanitary, 
dietetic,  hygienic  and  philanthropic  reforms 
and  efforts  as  are  germane  or  auxillaiy  there- 
to; all  of  its  said  purposes  being  undenomi- 
national, nnsectarlan,  philanthropic,  human- 
itarian, charitable  and  bepevolent,  and  in  no 
manner,  directly  or  Indirectly,  for  private 
profit  or  dividend  paying  to  any  one." 

The  property  upon  which  the  taxes  in 
question  were  paid  was  the  property  and 
sanitarium  or  hospital  building  situated 
thereon  of  plaintiff.  And  it  claims  that  the 
same  was  exempt  from  taxation  under  sec- 
tion 8294,  above  set  forth.  This  property 
was  transferred  to  plaintiff  after  its  incor- 
poration. It  had  formerly  been  the  prop- 
erty of  another  corporation  called  the 
"Health  Reform  Institute,"  and  was  called 
the  "Battle  Creek  Sanitarium."  Plaintiff 
took  possession  of  this  property  July  6,  1898, 
and  thereafter  operated  the  same  as  a  hos- 
pital or  sanitarium. 

PlaiutlfTs  testimony  shows  that  at  this 
sanitarium  it  received  and  treated  sick  and 
infirm  persons;  that  its  total  receipts  from 
this  sanitarium  from  July  6,  1898,  to  Jan- 
uary 1,  1900,  was  $764,976.09;  that  its  total 
disbursements  during  this  same  period  were 
more  than  $20,000  in  excess  of  its  receipts; 
that  during  this  time  many  patients  had  been 
treated  free,  and  that  many  had  paid  less 
than  the  full  price;  that  if  these  patients 
had  paid  full  price,  plaintiff's  receipts  wpuid 
have  been  greater  by  the  amount  of  $35,- 
490.06;  that  none  of  plaintiff's  funds  had 
ever  gone  to  any  member  of  the  association, 
except  as  it  went  to  pay  wages  or  salary; 
and  that  none  of  those  funds  tiad  been  used 
outside  of  the  state  except  as  they  were 
osed  for  the  purpose  of  purchasing  supplies. 

Defendant  contends  that  this  evidence  did 
not  warrant  a  verdict  in  plaintiff's  favor  be- 
cause: (a)  It  does  not  appear  that  plaintiff 
did  not  pay  dividends  upon  its  stock;  (b)  it 
does  not  appear  that  plaintiff's  funds  are 
wholly  used  within  the  state,  as  required  by 
section  8293,  Comp.  Laws  1897;  and  (c)  that 
plaintiff  is  not  using  said  alleged  exempt 
property  for  the  business  and  purposes  spec- 
ified in  the  act  under  which  it  is  incorporat- 
ed. 

<a)  Plaintiff  sufficiently  proved  that  it  had 
not  paid  dividends  when  it  proved  that  none 
of  its  funds  had  gone  to  its  members  except 
as  it  paid  wages  or  salary. 


(b)  We  sufficiently  answer  defendant's  con- 
tention respecting  the  use  of  plaintiff's  funds 
by  saying  that  the  only  evidence  contained 
in  the  record  which  touches  this  question 
shows  that  those  funds  were  not  used  out- 
side the  state  except  for  the  purpose  of  pur- 
chasing supplies.  Unless  we  hold  that  such 
a  purchase  of  supplies  is  a  use  of  the  funds 
without  the  state  prohibited  by  the  statute 
(section  8293,  Comp.  Laws  1897)— «nd  clear- 
ly we  cannot  so  hold — we  are  bound  to  say 
that  plaintiff  proved  that  its  funds  were  used 
within  the  state  within  the  meaning  of  the 
statute.  From  tills  evidence  no  inference 
that  the  statute  was  violated  could  be  drawn. 
In  this  connection  we  consider  the  com- 
plaint of  defendant  that  the  court  erred  in 
charging  the  Jury,  in  effect,  that  the  bur- 
den of  proving  that  the  funds  were  used 
without  the  state,  in  violation,  of  the  stat- 
ute, rested  upon  defendant  and  not  upon 
plaintiff.  Even  if  this  charge  was  erroneous, 
as  defendant  contends — which  we  by  no 
means  affirm — ^we  are  bound  to  say  that  as 
all  the  testimony  Introduced  upon  the  sub- 
ject shows  that  .the  funds  were  properly 
used,  the  •rror,  if  error  it  was,  was  not  prej- 
udicial. 

(c)  The  contention  of  defendant  that  plain 
tiff  did  not  occupy  this  property  for  the  busi- 
ness and  purposes  specified  iu  the  act  under 
which  it  is  incorporated  is  based  upon  the 
claim  that  thf  business  there  carried  on  by 
plaintiff  was  not  the  charitable  business 
which  the  statute  contemplated.  Plaintiff 
used  the  property  for  a  hospital  in  which  it 
treated  sick  and  Inflrm  persons.  Some  of 
these  persons  were  treated  free,  some  at  re- 
duced rate,  but  apparently  most  of  them 
paid  a  regular  schedule  of  prices  fixed  by 
plaintiff's  management  The  total  receipts 
were  less  than  the  total  disbursements. 
How  much  of  those  total  disbursements  were 
used  for  improvements  we  are  not  informed. 
But  as  this  was  a  matter  defendant  could 
have  made  clear  had  it  chosen,  we  have  no 
right  to  assume  that  any  of  these  disburse- 
ments were  illegitimate.  At  least,  it  may  be 
Inferred  that  the  charges  collected  from  pa- 
tients were  not  larger  than  were  necessary 
to  the  successful  maintenance  of  the  insti- 
tution. Nor  is  there  any  testimony  from 
which  it  may  be  inferred  that  there  was  any 
unjust  discrimination  in  making  those  char- 
ges. The  point  is  made  in  appellant's  sup- 
plemental brief  that  there  is  no  definite 
sbowiug  of  the  necessities  of  the  beneficiaries; 
this  is,  that  those  who  received  treatment 
free,  or  at  reduced  prices,  were  needy  and 
deserving.  The  proposition  upon  which  this 
objection  is  based  is  that  plaintiff  did  not 
have  full  discretion  to  select  these  bene- 
ficiaries. If  this  proposition  is  sound — which 
we  do  not  affirm — it  is  sufficient  to  say  that 
we  will  not  consider  It,  t)ecause  it  was  not 
made  iu  the  trial  court  nor  in  appellant's 
original  brief.  It  is  obvious  from  this  testi- 
mony tliat  we  cannot  say  that  a   verdict 
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sbonld  bnye  b«en  directAd  in  defendant's 
favor  without  holding  that  a  hospital  organ- 
ized under  the  law  in  question  cannot  collect 
from  patients  treated  by  it  sufficient  funds 
for  its  proper  maintenance.  If  we  so  bold, 
we  declare  that  persons  who  dedicate  a  hos- 
pital to  the  public  must  pay  taxes  on  that 
hospital  unless  they  maintain  the  same  from 
their  private  means.  The  act  contains  noth- 
ing to  warrant  such  a  holding.  It  express- 
ly exempts  from  taxation  "the  property  on 
which  said  asylum  or  said  institiftioB  build- 
ing stands  •  •  •  whUe  occupied  for  the 
objects  and  purposes  thereof";  that  is,  "while 
occupied  "for  the  care  or  relief  of  indigent 
or  other  sick  or  infirm  persons."  Such  a  cor- 
poration is  sufficiently  charitable  to  entitle 
it  to  the  iwlvUeges  of  the  act  when  the 
charges  collected  for  serrices  are  not  more 
than  are  needed  for  its  successful  mainte- 
nance. See  Philadelphia  ▼.  Pennsylvania 
Hospital  for  the  Insane,  154  Pa.  9.  25  Atl. 
1076;  Episcopal  Academy  v.  Philadelphia, 
150  Pa.  563,  25  Atl.  65;  Cawse  v.  Nottingham 
Hospital,  1  Q.  B.  D.  585;  St  Joseph  Hospital 
Assoc.  V.  Ashland  County,  96  Wis.  636,  72  N. 
W.  43;  In  re  Nelson's  Addition  (Hennepin 
County  V.  Brotherhood  of  Gethsemane)  27 
Minn.  460,  8  N.  W.  595,  38  Am.  Rep.  298; 
Linton  V.  Lncy  Cobb  Institute,  117  Ga.  678, 
45  S.  E.  33;  Emerson  v.  Trustees  of  Wilton 
Academy  (Mass.)  70  N.  B.  442;  and  Yale 
University  v.  New  Haven,  71  Conn.  316,  42 
Atl.  87,  43  L.  R.  A.  490.  It  follows  from 
what  we  have  said  that  in  our  Judgment  the 
court  did  not  err  In  refusing  to  permit  de- 
fendant to  show  the  number  of  operations  in 
plaintiff's  sanitarium  that  were  paid  for;  nor 
in  refusing  to  permit  defendant  to  inquire 
from  plaintiff  from  what  source  it  obtained 
the  excess  of  Its  disbursemctUs  over  re- 
ceipts. 

4.  Complaint  is  made  that  defendant's 
right  of  cross-examining  plaintiff's  account- 
ant was  unduly  restricted  by  the  trial  court 
This  accountant,  who  was  famUlar  with  tl»e 
plaintiff's  tiooks  of  accoimt,  and  to  a  large 
extent  knew  the  facts  respecting  the  entries 
therein  made,  produced  plaintiffs  books  of 
account.  These  books  were  offered  in  evi- 
dence, and  an  opportunity  grlven  to  defend- 
ant's counsel  to  examine  them.  No  com- 
plaint is  made  that  this  opportunity  was  not 
sufficient.  Instead  of  reading  the  items  In 
said  books  of  account  into  the  record,  said 
accountant  testified  generally  as  to  what 
they  showed.  We  must  assume  that  defend- 
ant acquiesced  in  this  course,  for  we  do  not 
discover  that  it  made  any  objection,  except 
in  one  instance,  and  in  that  instance  the 
witness  testified  to  the  fact  from  his  own 
knowledge.  It  is  claimed  that  on  the  cross- 
examination  of  this  witness  defendant  was 
improperly  prevented  from  showing  that  the 
sanitarium  was  really  conducted  as  a  profit- 
making  institution;  that  it  obtained  funds 
from  cenductlng  a  business  forlrtdden  by  the 
statute^  and  that  it  need  its  funds  for  en* 


dowing  other  InstttutiMia  of  a  like  character 
ontslde  the  state.  We  ace  botutd  to  say  that 
not  one  of  these  complaiirts  is  weU  grounded. 
It  is  true  that  tke  trial  court  r^lused  to  per- 
mit defendant  to  asoerttln  by  the  cross- 
ezamlnBtlon  of  said  aceouBtajnt  the  number 
of  free  operations  performed  at  the  institu- 
tion and  the  source  of  the  excess  of  disburse- 
ments over  receipts,  but  the  testimony  sought 
to  be  elicited  by  these  qnefltioM  clearly 
would  not — and  it  was  not  claimed  on  the 
trial  that  it  would — prove  or  tend  to  prove 
that  plaintiff  was  oairjdng'  on  a  pnsdt-making 
business  In  violation  of  tbo  statute.  It  is 
also  true  that  defeodamt  was  aot  permitted 
to  prove  that  plaintiff  had  a  bEaacb  insti- 
tution outside  the  states  but  it  was  permitted 
to  inquire  whether  any  funds  were  used  (or 
socb  an  histltutloii — and  this  w«e  as  far  as 
a  material  inquiry  would  go — aod  to  this 
question  the  witness  answered  tibat  they 
were  not  A  diligent  seaxch  of  the  record 
does  not  disclose  that  in  any  otbo:  particu- 
lars defendant's  cross-examination  of  this 
witness  was  restricted. 

6.  lu  the  brief  filed  in  this  cose  by  the  At- 
torney General  it  is  said  that  "it  is  not  the 
purpose  of  the  act  to  exempt  from  taxation 
the  pr(9)erty  of  tbe  oocporation,  although 
organiaed  in  the  first  instance  for  the  purpose 
of  administering  such  trust,  where  the  ad- 
ministration of  such  trust  is  merely  inci- 
dental to  the  business  carried  on,  and  the 
business  actually  canned  on  actually  exceeds 
that  necessary  to  the  admizkiatiation  of  the 
trust  by  thousands  of  doUars."  By  this  we 
understand  it  to  be  asserted  that  because 
the  plaintiff  corporation  was,  as  It  should 
be  under  this  act,  organized  by  trustees, 
who  in  this  case  had  a  fund  of  only  $7,000, 
the  hospital  of  large  value,  snbaequently  ac- 
quired by  the  corporation,  is  not  exempt 
We  cannot  assent  to  iltis  contention.  Sec- 
tion 8294,  the  section  upon  wfaldi  plain  tiff's 
right  to  exemption  depends,  exempts  from 
taxation,  not  the  original  trust  fund,  but 
"the  property  on  wiilch  said  asylum  or  said 
institution  building  staads  •  •  *  while 
occupied  for  the  objects  and  purposes  there- 
of' If  said  property  is  used  for  the  busi- 
ness and  purposes  contemplated  by  the  stat- 
ute, a  subject  wtiich  we  have  already  dis- 
cussed, it  is  exempt,  whether  it  was  or  was 
not  a  part  of  the  original  trust  fund. 

6.  Included  in  the  description  of  the  ex- 
empt property  was  some  property  of  incon- 
siderable value  not  exempt.  The  trial  court 
charged  that  it  was  the  duty  of  defendant  to 
separately  assess  tliis  property,  and  having 
(ailed  to  do  so,  it  did  not  atCect  plaintifrs 
right  to  recover.  Defendant  contends  tliat 
this  was  error.  To  adjodge  ttiis  error  we 
must  hold  that  plaintiff  lost  the  benefit  of 
the  entire  exemption  because  a  small  por- 
tion of  the  property  was  not  exempt  We 
decided  otherwise  in  Graad  Rapids  &  Ind. 
R.  R.  Oo.  V.  Grand  Bapids  (Mlefa.)  100  N.  W. 
1012. 
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T.  Defendant  e«mplalnfl  beeanse  the  coort 
did  not  charse  "If  the  Jury  find  that  the 
plaintiff  has  used  its  funds  or  any  part  of 
the  same  for  any  other  purpose  than  for  the 
care  and  relief  of  Indigent  or  other  sick  or 
infirm  persons  within  this  6tate,  then  plain- 
tiff cannot  recover  in  this  case."  This  re- 
quest lays  down  a  rale  which  Is  not  required 
by  the  statute,  and  would,  if  applied  in  this 
case,  prevent  plaintiff  using  its  fnnds  for 
the  proper  maintenance  of  its  institution.  It 
%V'a8  therefore  iwoperly  refused. 

Defendant  also  requested  the  court  to 
charge  "the  only  direct  uses  to  which  the 
plolntlff  can  pat  it«  property  on  which  its 
buildings  stand,  and  the  only  direct  objiecti 
for  which  the  same  can  be  occupied,  to  ez- 
empt  It  from  taxation,  are  tho  care  and 
relief  of  indigent  and  other  sick  or  Infirm 
persons."  Assumiitg  that  this  request  cor- 
rectly states  the  law,  defendant  was-  not  prej- 
udiced by  the  refusal  to  give  it,  because  all 
the  testimony  indicates  ttiat  the  property 
was  used  for  the  care  and  relief  of  sick  and 
infirm  persons. 

8.  Defendant  claims  that  the  court  lmi[»x>p- 
erly  refused  to  permit  the  introduction  of 
testimony  which  would  have  proved  tliat 
plaintiff  was  estopped  from  claiming  this 
exemption.  A  portion  of  this  testimony  con- 
sisted in  the  acts  and  conduct  of  the  offi- 
cers of  the  Health  Reform  Institute,  the  cor- 
poration which  owned  the  same  property  be- 
fore the  organization  of  plalntlfl.  This  cor- 
poration, it  seems,  was  not  exempt,  because, 
presumably,  it  was  not  organized  under  chap- 
ter 224  of  the  Compiled  Laws  of  1897.  It  is 
too  clear  for  argument  tliat  the  declarations, 
acts,  and  conduct  of  the  officials  of  the  old 
corporation  could  not  estop  the  new. 

It  is  urged  that  the  oourt  erred  In  not  per- 
mitting defendant  to  prove  that  it  built  a 
fire  station  near  plaintiff's  property  late  In 
1898,  because  one  of  plaintiff's  officel^  in  the 
latter  part  of  the  summer  of  1898  made  the 
statement  that  plaintiff  was  the  third  largest 
taxpayer  in  the  city  of  Battle  Creek.  It  is 
not  claimed  that  this  statement  is  in  any  re- 
spect untrue.  (Indeed,  presumably  because 
plaintiff  did  not  acquire  the  ownership  of  the 
property  until  July,  1898,  it  paid  its  taxes  for 
that  year.)  But  It  is  claimed  that  because 
of  this  statement  defendant  had  a  right  to 
believe,  and  did  believe,  that  plaintiff  would 
continue  to  pay  its  taxes^  that  is,  that  it 
would  waive  Its  statutory  exemption.  It  Is 
a  Bi^cient  answer  to  this  contention  to  say 
that  from  the  statement  made  to  it,  which 
we  must  assume  to  be  true,  defendant  could 
not  infer  that  plaintiff  would  continue  in  the 
future  to  be  a  large  taxpayer.  Neither  is  it 
shown  that  the  officer  who  made  said  state- 
ment had  authority  to  speak  for  the  plaintiff 
corporation. 

Defendant  complains  of  no  other  error 
which  in  our  judgment  demands  diacnsslon, 
and  as  plaintiff  has-  waived  its  request  that 
the  court  review  the  decision  of  the  trial 


cmirt  which  denied  Its  right  to  b*  exempt 
from  taxation'  on  its  personal  property,  the 
Judgment  of  the  court  below  will  be  afflimedi 
without  coats. 

GRANT,  J.,  took  no  part    Tbe  other  Jut- 
tlces  concurred. 


FRIES  ▼,  BBTTENDOET  AXLE  CO. 
(Bapreme  Conrt  of  Iowa.     Dec  IS,  1004.) 

KA8TEB   — INJ-UBT  TO   BKBV1.KT— NCaUOXHOS— 

GONTBIBITTOBT  NBOLiaENOE— JDBT 

Q17SSII0NS— IHSTBCCTIOn. 

1.  In  an  acdon  for  injuries  to  an  employi 
working  at  a  machine  as  a  helper,  a  charge 
that  if  the  employer  did  not  use  ordinary  care 
in  the  premiies,  but  at  the  time  of  the  aocident 
the  machine  was  in  a  defective  condition,  dan- 

Serous  to  tlioae  working  at  or  near  it,  and  the 
efect  was  known  to  the  employer,  or  In  the 
exercise  of  ordinary  care  would  have  been 
known  to  it,  then,  on  their  so  finding,  the  em- 
ployer was  guilty  of  negligence,  and  that,  "un- 
leas  they  so  found,"  the  verdict  must  be  for  the 
employer,  was  not  erroneous  as  assuming  that 
the  machine  was  in  a  defective  ccmdition. 

2.  In  an  action  by  an  employ6  against  his 
employer  for  injuries  received  from  an  alleged 
detective  machine,  evidence  examined,  and 
whether  defendant  was  guilty  of  negligence  held 
a  question  tor  the  jury. 

3.  Whether  plaintiff  was  guilty  of  contribu- 
tory negligence  was  under  tbe  evidence  also  a 
qneatlon  for  the  jury. 

Appeal  from  District  Court,  Scott  County; 
James  W.  Bollinger,  Judge. 

Salt  to  recover  damages  for  personal  In- 
juries received  while  in  the  employ  of  the 
defendant  Trial  to  a  jury,  and  a  verdict 
and  judgment  for  the  plaintiff-  The  defend- 
ant appeala    Affirmed. 

Cook  &  Dodge,  for  appellant  W.  M. 
Chamberlain,  for  appellee. 

BHBBWIN,  J.  TlK  plalntur  was  working 
as  a  helper  at  a  tlre-bendlng  madiine  which 
tutd  two  main  rollers,  between  which  the  tires 
were  i>assed,  and  a  smaller  roller  situated 
about  an  loch  th««fn>m,  known  as  the  "sUent 
rsller."  The  machine  was  stopped  by  the  <^ 
erator,  and,  white  be  was  temporarily  ab- 
setnt  therefrom,  the  plaintiff,  in  attempting 
to  oil  the  silent  roller,  had  bis  tiand  caught 
and  crushed  by  the  main  rollers.  The  ma- 
chine was  run  by  a  belt,  and  was  started 
and  stopped  by  the  use  of  a  lever  and  clutch 
which  threw  it  into  and  out  of  gear.  The 
plaintiff  alleged  In  his  petition,  and  testified 
upon  the  trial,  that  at  the  time  he  was  In- 
jured the  machine  started  of  lis  own  ac- 
cord, and  that  he  did  not  know  that  the 
rollM3  were  revolving  until  his  hand  was 
caught  There  wan  also  evidence  tending 
to  show  that  the  dutch  bad  become  so  worn 
that  the  machine  would  frequently  start  of 
Its  own  accord,  and  that  the  defendant  knew' 
of  this  condition  long  before  the  accident 
asd  had.  purtly,  and  only  partly.  Mimedied 
the  defect,  the  latest  attempt  to  do  so  hay- 
ing been  on  the  day  of  the  accident  or  the 
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day  before.  The  coart  Instructed:  "If  you 
believe  from  all  the  evidence  that  the  de- 
fendant did  not  use  ordinary  care  in  the 
premises,  but  at  the  time  of  the  accident  the 
tire  bender  was  in  a  defective  condition — 
that  Is,  dangerous  to  those  -working  at  or 
near  it,  because  it  would  sometimes  start 
and  revolve  Its  rollers  of  its  own  accord  with- 
out being  thrown  Into  gear  by  any  one — and 
that  said  tendency  to  start  off  or  by  itself 
was  known  to  the  defendant,  or  In  the  exer- 
cise of  ordinary  care  would  have  been  known 
to  it,  then,  and  upon  your  so  finding,  the 
defendant  is  guilty  of  negligence.  Unless 
you  so  find,  you  need  Inquire  no  further,  for 
your  verdict  must  then  be  for  the  defendant" 
The  appellant  says  this  instruction  assumes 
that  the  tire  bender  was  in  a  defective  con- 
dition because  It  would  sometimes  start  and 
revolve  Its  reliefs  without  being  thrown  Into 
gear,  and  is  therefore  erroneous,  because  one 
of  its  witnesses  testified  that  such  starting 
was  not  an  Indication  of  a  defect  in  the  ma- 
chine. We  think  the  instruction  correct  It 
left  the  question  of  defect  to  the  jury,  and 
said,  if  it  found  the  machine  defective  on 
account  of  the  matter  complained  of,  it  might 
charge  the  defendant  with  negligence.  There 
was  evidence  tending  to  show  that  this 
condition  was  a  defect,  and  in  fact  the  com- 
mon sense  and  knowledge  of  the  Jurors 
would  almost  warrant  a  finding  that  it  was, 
and  the  jury  was  not  bound  to  treat  the  de- 
fendant's evidence  on  this  point  as  conclu- 
sive. A  defect  is  a  fault:  "A  want  or  lack 
of  anything;  especially,  a  lack  of  something 
which  Is  essential  to  perfection  or  complete- 
ness." Century  Diet;  BUven  v.  City  of 
Sioux  City,  85  Iowa,  846,  52  N.  W.  246.  A 
machine  constructed  to  be  thrown  into  and 
out  of  gear  by  a  lever  and  dutch,  which  can- 
not -be  controlled  thereby,  but  starts  of  its 
own  accord,  may  well  be  found  to  be  "de- 
fective," within  the  meaning  of  the  word, 
notwithstanding  the  opinion  of  witnesses 
to  the  contrary. 

There  was  sufficient  evidence  of  the  de- 
fendant's negligence  and  of  the  plaintiff's 
freedom  from  contributory  negligence  to  take 
the  case  to  the  jury,  and  the  judgment  must 
be,  and  It  is,  affirmed. 


KOOLBECK  V.  BAUQHN.     , 
(Supreme  Court  of  Iowa.     Dec.  17,  1904.) 

PARTY    WALLS— CHIMNEY    FLUES— IRJURCTIOII. 

1.  Plaintiff  built  a  brick  house  on  his  lot, 
placing  one-half  of  the  12-inch  wall  on  the  ad- 
joining lot,  and,  without  consultation  relative 
thereto  with  the  adjoining  lot  owner,  placed  in 
the  wall  chimney  flues,  each  of  which  occupied  2 
inches  of  the  wall  resting  on  the  adjoining  lot. 
The  outside  of  this  wall  was  solid;  the  adjoin- 
ing owner  having  made  no  request  for  flues  or 
bearlnn  for  joists,  as  provided  by  Code,  §  2998. 
Defendant  afterward  purchased  the  adjoining 
lot,  and  erected  thereon  a  building,  using  such 
wall,  under  a  contract  whereby  he  purchased 
"an  undivided  half  of  such  wall,  but  the  use  of 


the  flues  In  the  wall  was  not  mentioned.  Held, 
that  defendant  had  no  right  to  use  such  flues  to 
plaintiff's  detriment,  and  such  use  could  be  re- 
strained. 

Appeal  from  District  Court,  Shelby  Coun- 
ty; N.  W.  Macy,  Judge. 

Suit  in  equity  to  restrain  the  defendant 
from  using  chimney  flues  built  by  the  plain- 
tiff in  a  wall  in  common.  There  was  a  Judg- 
ment for  the  plaintiff  enjoining  the  defendant 
from  using  the  fiues  in  a  manner  detrimental 
to  the  plaintiff's  use  thereof,  and  permitting, 
him  to  enlarge  two  of  the  flues.  The  defend- 
ant appeals.    Affirmed. 

Oullison  &  Robinson,  for  appellant     By- 
ers,  liockwood  &  Byers,  tor  appellee. 

SHERWIN,  J.  The  plaintiff  and  the  de- 
fendant's grantor  were  the  owners  of  ad- 
joining vacant  lots.  The  plaintiff  built  upon 
her  lot,  and  placed  one-half  of  the  12-iuch 
brick  wall  upon  the  lot  of  her  neighbor.  She 
built  into  this  wall,  for  her  own  sole  use,  and 
without  consultation  relative  thereto  with  the 
then  owner  of  the  adjoining  lot,  four  chim- 
ney fiues,  each  of  which  occupied  two  Inches 
of  the  wall  resting  upon  the  adjoining  lot 
The  outside  of  this  wall  was  solid,  the  ad- 
joining owner  having  made  no  request  for 
fiues  or  for  bearings  for  Joists  or  beams,  as 
provided  by  section  2998  of  the  Code.  The 
defendant  afterwards  bought  the  adjoining 
lot,  and  erected  thereon  a  building,  using  the 
wall  in  question  as  a  wall  in  common,  under 
the  following  written  Instrument:  "Know  all 
men  by  these  presents:  that  I,  R.  C.  Kool- 
beck,  and  John  Koolbeck,  her  husband,  of 
Shelby  county  and  state  of  Iowa,  in  consid- 
eration of  $345.00  in  hand  paid  by  Harmon 
Baughn,  do  hereby  sell  and  convey  unto  the 
said  Harmon  Baughn  the  following  described 
personal  property  in  the  county  of  Shelby, 
state  of  Iowa,  to-wit:  An  undivided  half  of 
the  north  wall  of  the  two  story  brick  build- 
ing located  on  lot  11  of  Klnsey's  subdivision 
of  lots  6,  6,  7  and  8,  in  block  46  of  Long's  ad- 
dition to  the  town  of  Harlan,  Iowa."  After 
the  completion  of  his  building  the  defendant 
opened  ways  into  the  chimney  fiues  built  by 
the  plaintiff,  and  now  insists  that  he  is  en- 
titled to  the  use  thereof  under  his  contract 
of  purchase.  We  do  not  agree  with  this  con- 
tention, however.  The  right  of  the  plaintiff 
to  build  the  wall  upon  the  lot  adjoining  her 
property,  and  the  right  of  the  defendant  to 
make  it  a  wall  in.  common  by  paying  one- 
half  of  the  value  thereof,  were  both  acquired 
by  virtue  of  the  statute,  and  It  Is  evident 
that  all  parties  hereto  were  proceeding  there- 
under. It  is  therefore  clear  that  the  writing 
upon  which  the  appellant  relies  as  giving 
him  greater  rights  in  the  wall  in  common 
than  the  statute  Itself  gives  does  not  in  fact 
do  so,  and  that  it  only  conveyed  to  him  the 
interest  In  the  wall  which  the  statute  de- 
clared he  was  entitled  to  as  an  adjoining 
owner  upon  whose  land  it  in  fact  rested.  If 
this  be  true,  we  must  determine  the  rights 
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of  tbe  parties  under  the  statute  alone.  Tbe 
owner  who  desires  to  build  Is  given  the  ab- 
solute right  to  place  a  part  of  bis  wall  upon 
the  vacant  adjoining  land,  and,  aside  from 
the  Implied  requirement  of  the  statute  that 
the  wall  shall  be  sufficient  to  support  an- 
other building  like  his  own,  and  the  direct 
provision  thereof  that  there  shall  be  no  open- 
ings therein  on  his  neighbor's  side  unless  at 
his  request,  he  may  build  as  he  pleases. 
This  is  tbe  unmistakable  meaning  and  intent 
of  the  statute,  for  It  is  optional  at  all  times 
with  the  adjoining  owner  whether  he  will 
make  the  wall  one  in  common  or  not;  and, 
If  he  does  not  see  fit  so  to  do.  It  in  no  man- 
ner changes  or  abridges  the  right  of  the 
owner  who  has  built.  Section  2998  defines  In 
part  the  rights  of  a  co-proprietor  who  builds 
against  a  wall  held  in  common,  and  declares 
that  upon  the  request  of  such  co-proprietor 
the  person  building  the  wall  shall  make  the 
necessary  flues,  etc.  The  flues  are  for  the 
use  and  beneflt  of  such  co-proprietor,  and. 
If  he  fails  to  request  them,  it  Is  manifest  that 
be  cannot  complain,  w  insist  upon  using 
those  which  the  builder  of  the  wall  may 
provide  for  his  own  use.  If  this  be  true  as 
to  co-proprietors.  It  certainly  must  follow 
that  one  who  is  not  a  co-proprietor  of  the 
wall  at  the  time  it  Is  built  can  have  no  great* 
er  rights;  and  where,  as  in  this  case,  no 
request  was  made  for  such  flues,  we  are  of 
opinion  that  the  subsequent  builder  is  not 
entitled  to  tbe  use  of  tbe  flues  built  only  for 
the  convenience  and  use  of  the  other,  unless 
It  clearly  appears  that  such  use  will  in  no 
way  be  detrimental  to  the  other's  use  thereof. 
Code,  i  3001;  Batt  v.  Kelly  (Sup.)  78  N.  T. 
Snpp.  142. 
Tbe  Judgment  Is  affirmed. 


CAMPBELL  V.  PARK  et  al. 
(Supreme  Court  of  Iowa.     Dec  17,  1004.) 

SAXES  —  FBAUO— BECOVEBT  OF  OAHA0B3— BES- 
TOBATION  OF  PBOPEBTY— FBINCIPAL  AND 
AGENT— DIBXOnHO     VEBDICI^ADUISSION     OF 

EVIDENCE. 

1.  If  a  person  is  guilty  of  actionable  deceit  in 
his  representations,  or  the  representations  of 
his  agent,  with  reference  to  the  value  of  cor- 
porate stock  sold,  the  person  defrauded  may 
recover  damages  therefor  without  return  of 
the  stock. 

2.  In  selling  worthless  corporate  stock  through 
an  agent,  tbe  principal  is  charged  with  the 
knowledge  of  the  agent  making  the  false  repre- 
sentations as  to  the  value  of  the  stock. 

3.  Where  there  is  evidence  to  support  a  coun- 
terclaim, it  is  error  to  direct  a  verdict  for 
plaintiff. 

4.  Where  proper  evidence  has  been  Introduced, 
and  then  erroneously  stricken  out  in  passing  on 
the  propriety  of  directing  a  verdict  such  evi- 
dence as  should  have  been  allowed  to  go  to  the 
jury  may  be  considered. 

0.  Where  defendant  in  an  action  on  notes 
given  for  corporate  stock  pleaded  that  the  stock 
was  worthless,  and  the  notes  and  cash  given 
for  the  stock  were  procured  by  false  represen- 
tations as  to  the  condition  of  the  company  and 
the  value  of  tbe  stock,  evidence  is  admissible 
that    the   machinery    in    the   company's   plant. 


which  was  represented  to  constitute  a  consid- 
erable part  of  the  assets  of  tbe  company,  did 
not  belong  to  it,  but  was  taken  away  by  per- 
sona claiming  to  be  the  owners  thereof. 

6.  To  show  that  defendant  was  induced  to 
purchase  worthless  corporate  stock  by  false  rep- 
resentations as  to  its  value,  evidence  as  to  the 
financial  condition  of  the  corporation  imme- 
diately after  the  purchase  of  the  stock  is  admis- 
sible. 

7.  The  general  manager  of  a  corporation  Is 
competent  to  testify  as  to  whether  the  concern 
is  solvent  or  not,  without  the  items  of  fact  on 
which  the  general  statement  is  based  being  first 
disclosed. 

Appeal  from  District  Court,  Carroll  Coun- 
ty; S.  M.  Blwood,  Judge. 

Action  on  promissory  notes  signed  by  de- 
fendant D.  H.  Park,  with  E.  C.  Park  as 
surety.  The  defendant  pleaded  that  the 
notes  were  procured  by  fraud,  and  were 
without  consideration  and  void;  and  the  de- 
fendant D.  H.  Park,  by  way  of  counterclaim, 
asked  judgment  against  plaintiff  for  dam- 
ages on  account  of  false  and  fraudulent  rep- 
resentations made  by  plaintiff  and  relied  on 
by  defendant,  whereby  said  Park  was  In- 
duced to  pay  jl  ,700  in  cash,  and  execute  the 
notes  sued  on,  for  the  purchase  from  plain- 
tiff of  certain  shares  of  stock  in  a  corpora- 
tion known  as  the  Daniels  Foot  Cycle  Com- 
pany, which  stock  was  without  value  and 
worthless.  At  the  conclusion  of  defendant's 
testimony,  plalntifTs  motion  for  verdict  In 
his  favor  on  the  notes,  and  against  defendant 
D.  H.  Park  upon  bis  counterclaim,  was  sus- 
tained, and  judgment  rendered  accordingly, 
from  which  judgment  defendant  appealed. 
As  no  separate  issue  was  raised  with  refer- 
ence to  the  liability  of  a  C.  Park,  D.  H. 
Park  will  be  referred  to  as  sole  defendant 
and  appellant    Reversed. 

P.  M.  Powers  and  W.  E.  Saul,  for  appel- 
lant.   Salinger  &  Korte,  for  appellee. 

Mc<XAIN,  J.  The  allegations  of  defend- 
ant's answer  made  by  way  of  affirmative  de- 
fense, and  those  made  by  way  of  counter- 
claim, are  not  In  any  way  sepnmtcd  in  tht 
pleading;  bnt,  as  plaintiff  Interposed  no  ob- 
jections on  this  ground,  and,  by  asking  a  di- 
rected verdict  In  his  favor  on  tbe  notes  and 
against  defendant  on  his  counterclaim,  he 
recognized  the  pleading  as  sufficient  to  In- 
terpose both  an  affirmative  defense  and  a 
counterclaim,  we  shall  consider  tbe  case  as 
involving  the  two  distinct  Issues  of  the  right 
of  plaintiff  to  recover  on  the  notes  as  against 
the  defense  of  fraud  and  want  of  considera- 
tion, and  the  right  of  defendant  to  recover 
damages  for  deceit.  The  evidence  Introdu- 
ced was  treated  as  applying  indifferently  to 
the  defense  and  tbe  counterclaim,  and  prop- 
erly so,  for  tbe  two  Issues  Involved,  in  com- 
mon, the  elements  of  fraud  on  the  part  of 
the  plaintiff,  and  reliance  thereon  to  his  dam- 
age by  defendant. 

The  evidence  for  defendant  tended  to  show 
that  he  was  Induced  by  one  Gallund  to  enter 
Into  negotiations  with  plaintiff  for  the  pur- 
chase of  34  shares  of  stock  In  the  Daniels 
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Foot  Oyele  Oompany,  i>t  which  company 
plaintiff  was  the  president  and  Gallnnd  was 
the  vice  president;  that  plaintiff  referred 
defendant  to  Gallund  as  plaintiff's  agent  for 
the  purpose  of  negotlattng  the  sale  of  the 
stock,  telling  him  tliat  whatever  arrange- 
ments he  made  with  Gallund  would  be  satis- 
factory to  plaintiff;  that  thereupon  Gallund 
made  written  representations  to  the  defend- 
ant with  reference  to  the  value  of  the  stock 
mentioned,  which  were  that  the  capital  stoclt 
of  the  company  was  $20,000,  all  paid  up,  and 
that  it  had  assets  of  the  value  of  about  that 
amount,  consisting  of  machinery,  raw  ma- 
terial, and  manufactured  product,  and  cash 
in  treasury,  and  that  its  Uabllities  were 
about  11,000,  a  large  portion  of  which  was 
on  long-time  payments,  and  that  it  had  on 
its  books  orders  for  its  manufactured  prod- 
uct—a so-called  foot  cycle,  or  kind  of  roller 
skate — several  hundred  pairs  of  which  had 
been  sold  for  spot  cash  on  delivery;  that, 
relying  on  these  representations,  defendant 
concluded  with  plaintiff  the  purctiase  of 
plainUff's  stock  for  $4,000,  $2,000  of  which 
was  paid  by  the  execution  of  the  notes  in 
suit,  and  $1,700  of  the  balance  by  cash  ad- 
vanced to  the  company  for  use  in  its  busi- 
ness; that  Gallund's  written  representations 
were  shown  to  plaintiff  at  the  time  the  sale 
of  the  stock  was  consummated  and  the  notes 
executed,  and  that  these  representations  were 
acquiesced  in  by  plaintiff  as  true;  that  de- 
fendant relied  on  these  representations,  and 
bad  no  other  knowledge  or  means  of  knowl- 
edge as  to  the  value  of  plaintlfTs  stock,  and 
that  the  represe^itatlons  were  substantially 
false  in  material  respects,  and  the  stock 
worthless;  that,  soon  after  the  purchase  of 
the  stock,  defendant  became  the  general 
manager  of  the  business  of  the  corporation, 
and,  as  such  manager,  became  aware  of  the 
falsity  of  the  representations,  especially  the 
representation  as  to  the  indebtedness  of  the 
company,  which  greatly  exceeded  the  sum  of 
$1,000,  and  amounted  in  fact  to  about  $9,000, 
and  learned  that  the  machinery,  which  con- 
stituted a  large  part  of  the  assets  of  the  com- 
pany, did  not  belong  to  it,  but  was  In  fact 
held  by  lease  or  conditional  sale,  under 
which  it  was  taken  away  by  the  owners  or 
sellers  thereof;  tliat  the  foot  cycle  did  not 
work,  and  could  not  be  sold;  and  finally 
that  Gallund,  while  acting  as  plaintiff's  agent 
in  effecting  the  sale  of  the  stock  to  defend- 
ant, was  aware  of  the  substantial  falsity  of 
these  representations. 

Counsel  for  apptilee  raises  some  question 
as  to  the  sufficiency  of  the  affirmative  de- 
fense of  falsity  and  want  of  consideratian, 
on  the  ground  that  no  offer  was  made  by 
defendant  to  8urr«ider  the  stock  to  plaintiff; 
but  it  appears  by  the  allegations  of  plaintiff's 
petition,  as  well  as  by  the  evidence,  that  the 
certificates  of  stock  remained  in  the  posses- 
sion of  plaintiff  as  security  for  the  notes,  and 
it  was  therefore  wholly  unnecessary,  and.  In- 
deed, impossible,  for  defendant  to  return  or 


surrender  the  certifloatea  So  far  as  the  coun- 
terclaim for  damages  la  concerned,  It  would, 
of  course,  be  Immaterial  that  the  stock  had 
been  retained  by  the  defendant,  for,  Lf  plain- 
tiff was  guilty  of  actionable  deceit  In  his  rep- 
resentations, or  the  representations  of  his 
agent,  with  reference  to  the  value  of  the 
stock,  defendant  could  recover  damages 
therefor  without  regard  to  the  return  of  the 
stock.  Mentzer  v.  Sargeant,  115  Iowa,  527, 
88  N.  W.  1068;  Nysewander  v.  Lowman 
(Ind.)  24  N.  B.  355;  Johnscm  v.  Culver  (lod.) 
19  N.  B.  129;  Drake  v.  Holbrook  (Ky.)  66 
fi.  W.  512;  Miller  v.  Barber.  66  N.  Y.  558; 
HubbeU  v.  Meigs,  50  N.  Y.  480;  Perry  t, 
Rodgers  (Neb.)  87  N.  W.  1063. 

Of  course,  if  the  stock  was  of  some  value, 
the  defendant  would  be  entitled  to  recover 
In  damages  only  the  difference  between  what 
it  was  really  worth  and  what  it  would  bare 
been  worth  if  as  represented.  But  this  is  not 
here  a  material  Inquiry,  In  view  of  the  direct- 
ed verdict  for  plaintiff  on  defendant's  coun- 
terclaim. Moreover,  the  only  evidence  relat- 
ing to  the  value  of  the  stock  was  that  it  was 
entirely  worthless. 

Defendant's  right  to  recover  on  hU  coun- 
terclaim for  deceit  could  only  be  established 
by  proving  that  plaintiff  was  affected  with 
knowledge  of  the  falsity  of  the  representa- 
tions made,  but  he  would  be  charged  with 
su<A  knowledge  on  the  part  of  his  agent 
making  the  r^resentatlons  in  connection 
with  the  negotiation  of  the  sale.  Boddy  v. 
Henry,  118  Iowa,  462,  85  N.  W.  771,  53  L. 
R.  A.  769;  Mankln  v.  Mankln,  91  Iowa,  4U<>. 
69  N.  W.  292;  Stevens  v.  Bradley,  89  Iowa. 
174,  56  N.  W.  429;  State  v.  Oadwell,  79  Iowa. 
432,  44  N.  W.  700;  Badie  v.  Ashbaugh,  44 
Iowa,  519.  That  Oalltmd,  while  acting  as 
plaintiff's  agent  in  negotiating  the  sale  of 
the  stock  to  defendant,  had  fully  knowledge 
of  the  falsity  of  material  representation? 
made  by  t>im  affecting  the  value  of  the 
stock,  appears  to  us  to  be  beyond  question; 
but,  in  view  of  the  directed  verdict,  it  is 
sufficient  to  say  that  there  was  evidence  to 
go  to  the  jury  tending  to  show  such  knowl- 
edge. 

It  Is  argued  fbr  appellee  that  all  the 
evidence  tending  to  show  the  falsity  of  the 
representations,  and  knowledge  of  such 
falsity  on  the  part  of  Gallund,  was  stricken 
out  by  the  court  before  ruling  on  motion  to 
direct  a  verdict,  and  that  therefore  there 
was  no  error  in  directing  the  verdict,  what- 
ever error  may  have  been  committed  In 
striking  out  the  evidence.  But  in  the  first 
place,  we  think  that  where  the  evidence 
has  been  actually  received,  and  then  errone 
ously  stricken  out,  we  may  consider  such 
eridence  as  should  have  been  allowed  to  go 
to  the  Jury,  in  passing  upon  the  correctness 
of  the  action  of  tt>e  court  in  directing  a 
verdict,  and,  further,  that  there  was  evi- 
dence to  go  to  the  Jury,  even  after  the  vari- 
ous motions  of  the  defendant  to  strike  oat 
evidence  had  been  sustained.    Bat  for  the 
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porpoBes  of  tbe  case,  it  Is  wholly  Immaterial 
whether  the  error  was  in  directing  a  ver^ 
diet  or  In  BtrUclxig  oat  evidence,  for,  If  tbe 
court  erred  In  either  case,  there  must  be  a 
-jrerersal  of  the  ease. 

Tbe  defendant  testified  tbat  tbe  machin- 
ery, which  was  represented  to  constitute  a 
considerable  part  of  the  assets  of  tbe  com- 
pany, did  not  belong  to  it,  but,  to  his  knowl- 
ed<e,  was  taken  away  by  persons  claiming 
to  be  the  owners  thereof.  This  evidence 
was  stricken  out  on  tbe  ground  tbat  defend- 
ant did  not  show  any  actual  knowledge  as 
to  whether  the  persons  who  took  it  away 
did  so  rigbtfiUly  or  wrongfully.  But  we 
tlilnk  it  can  hardly  be  seritnisly  contended 
that  the  fact  of  tlie  machlnei7  being  taken 
away  under  claim  of  right,  and  without 
resistance  on  tbe  part  of  those  Interested 
In  the  company,  did  not  tend  to  show  that  it 
did  not  belong  to  the  company.  Moreover, 
as  to  one  piece  of  maetatnery,  of  snbstantial 
value,  and  in  use  by  tbe  company,  which 
was  thus  taken  away,  the  written  lease  or 
instrument  of  conditional  sale,  signed  with 
tbe  company's  name,  showing  that  the  title 
was  not  in  the  company,  but  in  another 
party,  was  offered  in  evidence;  and  de- 
fendant testified  that  the  signature  was  In 
the  handwriting  of  Oallund  Counsel  for 
appellee  urge  that  there  was  no  evidence 
that  Gallund  was  vice  president  of  the  com- 
pany when  he  signed  this  instrument,  but, 
as  the  company  had  only  been  formed  about 
two  months  prior  to  the  time  when  he  is 
clearly  shown  to  have  been  the  vice  pres- 
ident, we  tlilnk  the  argument  Is  specious 
only.  It  is  contended  that  presumptions  as 
to  continuance  of  a  condition  shown  to  exist 
work  forward  only,  and  not  backward,  but 
this  certainly  Is  not  absolutely  or  technical- 
ly true.  It  is  not  necessary  to  go  into  an 
elaborate  discussion  to  show  that,  in  the 
very  nature  of  things,  a  condition  shown 
to  exist  at  a  particular  time  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the 
contrary,  to  have  existed  for  a  reasonable 
length  of  time,  dependent  on  the  circumstan- 
ces, prior  to  the  exact  period  or  moment  at 
which  it  Is  thus  shown  to  have  existed. 
Tbe  court  should  have  allowed  the  testi- 
mony of  the  defendant  as  to  the  machines 
being  taken  away,  and  the  terms  of  the 
lease  under  which  one  of  them  was  claimed 
by  another  party  as  owner,  to  remain  in  the 
record  or  to  be  Introdnced  when  offered. 

It  Is  also  contended  for  appellee  tbat  de- 
fendant's testimony  as  to  the  financial  con- 
dition of  the  company  immediately  after 
bis  purchase  of  the  stock,  when  he  became 
manager  of  its  affairs,  was  properly  stricken 
out,  and  that  there  was  no  competent  evi- 
dence of  its  Insolvency,  or  that  Its  Indebted- 
ness amounted  to  nearly  $9,000,  for  the  pur- 
pose of  showing  that  the  representation  that 
its  debts  did  not  exceed  $1,000  was  false. 
Tbat  the  fact  of  subsequent  Insolvency  may 
be  shown,  «s  tending  to  prove  Insolvency 


at  a  prior  date^  the  conditions  in  the  mean- 
time remaining  substantially  the  saaw,  was 
decided  In  State  v.  Oadwell,  7B  Iowa,  482, 
44  N.  W.  700.  That  defendant,  famlUat 
with  the  affairs  of  tbe  corporation,  as  its 
manager,  soon  after  his  purchase  of  the 
stock,  was  competent  to  testify  as  to  wheth- 
er the  company  was  solvent  or  not,  seems 
to  us  too  plain  for  argument  No  doubt, 
he  could  be  required  on  cross-examinatloh 
to  go  into  details,  for  the  purpose  of  discov- 
ering whether  his  statement  was  credible. 
But  insolvency  Is  one  of  those  geoeral  facts, 
ilke  possession,  value,  and  others  of  like 
character,  wti^ch  In  many  cases  can  be  di- 
rectly testified  to  by  one  In  a  position  to 
know,  without  tbe  Items  of  fact  on  which 
the  general  statement  Is  based  being  first 
disclosed.  Tbe  same  suggestion  Is  applica- 
ble to  the  contention  that  defendant's  evi- 
dence as  to  the  indebtedness  of  the  corpora- 
tion was  properly  stricken  out  How  could 
the  defendant  show  the  general  indebtedness 
of  the  corporation  more  satisfactorily  than 
by  the  testimony  of  the  person  who  was 
managing  its  business  soon  after  the  In- 
debtedness was  claimed  to  exist,  no  change 
of  circumstances  having  occurred  in  tbe 
meantime?  Must  he  hunt  up  the  various 
creditors  to  whom  sums  of  money  were 
paid,  and  prove,  as  to  each,  that  his  claim 
was  genuine  and  not  fictitious,  and  then 
be  dependent  on  detailed  circulations  to 
show  that  it  was  approximately  59,000,  in- 
stead of  $1,000,  as  represented?  We  are 
clearly  of  the  opinion  that  the  testimony 
of  defendant  as  manager,  should  have  gone 
to  tbe  Jury  for  what  It  was  worth,  subject, 
of  course,  to  any  discredit  that  might  be 
thrown  upon  it  by  cross-examination  as  to 
knowledge  of  ttie  details  of  such  indebted- 
ness. 

But  we  have  protracted  this  opinion  be- 
yond proper  limits.  We  reach  the  conclu- 
sion that  tbe  court  erred  In  Striking  out 
items  of  evidence  already  referred  to;  that 
it  erred  in  directing  a  verdict  for  the  plain- 
tiff on  the  notes.  In  view  of  the  evidence  as 
to  fraud  and  want  of  consideration;  and 
that  it  erred  In  directing  a  verdict  for  plain- 
tiff on  defendant's  counterclaim.  Its  Judg- 
ment la  therefore  reversed. 


ALLEN  T.  CHICAGO.  M.  A  ST.  P.  RT.  CO. 
(Supreme  Court  of  Iowa.     Dec.  17,  1904.) 

BAHiBOAOS— INjruBT    TO    BEAKBHAN— SrOPPIRO 

TBAIR— NEOLIOENCE^PUIADIKO 

AND  EVIDENCS. 

1.  Negligence,  consisting  of  the  improper  op- 
eration of  the  train  and  the  suddpn  Etoppage 
thereof,  and  not  negligence  In  the  act  of  stop- 
ping the  train,  considered  by  itself,  is  charged 
by  the  petition,  in  an  action  for  injury  to  a 
brakeman,  alleging  that  the  train  on  which 
plaintiff  was  brakeman  came  suddenly  on  a 
work  train,  whereupon  the  engineer  gave  tbe 
signal  for  brakes,  to  which  plaintiff  responded, 
and,  while  thus  acting,  his  co-employes  on  the 
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train.  In  their  efforts  to  stop  it  and  prevent  a 
collision,  caused  an  unusual  lurch,  throwing 
him  from  the  train ;  and  that  defendant  was 
negligent,  causing  the  injury,  in  that  the  en- 
gineer, having  been  ordered  to  look  out  for  the 
work  train,  failed  to  notify  plaintiff  thereof, 
and  ran  his  train  without  protecting  it,  and 
negligently  ran  it  where  bis  view  was  obstruct- 
ed so  close  to  the  work  train  that  be  deemed  it 
necessary  to,  and  did,  call  for  brakes,  and  plain- 
tiff's co-employ63  made  a  violent  stoppage  of  the 
train,  and  caused  a  sudden  lurch  of  it,  all  in  vio- 
lation of  his  order,  and  did  thereby  cause  plain- 
tiff's injury,  whereas,  had  the  engineer  obeyed 
the  order,  the  sudden  stoppage  of  the  train 
would  not  have  been  necessary. 

2.  Evidence,  in  an  action  for  Injury  to  a 
brakeman,  held  insufficient  to  go  to  tne  jury  on 
the  question  of  negligence  of  tthe  engineer  In 
stopping  the  train,  considered  by  itself  alone. 

Appeal  from  District  Court,  Fayette  Coun- 
ty; A.  N.  Hobson,  Judge. 

Action  to  recover  damages  for  a  personal 
Injury.  At  the  time  of  the  accident  of  which 
he  complains,  plaintiff  was  in  the  employ  of 
defendant  In  the  capacity  of  head  brakeman 
on  a  freight  train.  The  train  was  composed 
of  an  engine  and  15' cars,  and  was  running 
aa  an  extra  between  Jackson  Junction  and 
Caimar.  At  Jackson  Junction  the  conductor 
and  engineer  of  the  train  received  orders  to 
look  out  for  a  work  train  on  the  track  be- 
tween the  Junction  and  Ft.  Atkinson,  the 
next  station.  The  petition  was  in  two 
counts.  The  substance  of  the  allegations  of 
the  first  count  respecting  the  happening  of 
the  accident  and  the  negligence  out  of  which 
the  same  arose  are  as  follows:  Then  when 
near  Ft.  Atkinson  the  train  came  suddenly 
upon  a  work  train,  consisting  of  an  engine, 
several  cars,  and  a  pile  driver,  standing  up- 
on the  track;  that  upon  coming  In  view 
of  such  obstruction  the  engineer  gave  the 
whistle  signal  for  brakes,  to  which  plaintiff, 
who  was  riding  in  the  cab  of  the  engine,  at 
once  responded;  and  that,  "while  thus  act- 
ing, plalntllTs  co-employte  on  said  train,  In 
their  efforts  to  stop  the  same  and  thus  pre- 
vent a  collision  with  the  said  obstruction, 
caused  an  unusual  lurch  or  Jar  of  said  train," 
whereby  he  was  forcibly  thrown  from  the 
car  upon  which  be  was  attempting  to  set 
brakes,  and  tnjtured.  Further,  It  Is  said  that 
the  defendant  was  negligent,  causing  such 
Injury,  for  that  the  engineer  of  the  train, 
having  been  advised  of  the  existence  of  said 
work  train  on  the  track,  and  having  been 
ordered  to  "protect  yom-self  against  work 
train,"  failed  to  notify  plaintiff  of  said  or- 
der, as  It  was  his  duty  to  do,  and  "did  run 
and  operate  his  engine  and  train  •  •  • 
without  protecting  himself  or  train  against 
said  obstruction,  and  did  negligently  and 
without  care  on  his  part,  and  In  violation  of 
said  order,  run  and  operate  said  train  around 
a  curve  and  through  the  timber  down  a 
steep  grade  where  the  view  was  obscure 
without  protecting  the  same,  as  by  said  or- 
der he  was  directed,  against  said  obstruc- 
tion; and  did  negligently  run  and  operate 
said  train  to  a  point  In  such  close  proximity 
to  said  obstruction  that  be  deemed  it  neces- 


sary to  and  did  call  for  brakes,  and  plaintlflTs 
co-employ£s  did  make  a  violent  stoppage  of 
said  train,  and  caused  a  sudden  and  unusual 
Jerk  and  lurch  of  the  same,  all  In  violation 
of  said  order  and  Instruction;  and  did  there- 
by, by  said  negligent  acts,  cause  the  injuries 
to  plaintiff  herein  complained  of;  whereas, 
had  the  engineer  obeyed  the  said  order, 
♦  ♦  •  the  said  sudden  stoppage  of  said 
train  would  not  have  been  necessary,  and 
plaintiff  would  have  received  no  Injury 
therefrom."  In  the  second  coun^  the  cir- 
cumstances of  the  accident  are  alleged,  and 
negligence  is  charged  In  that  "the  employes 
of  the  defendant  engaged  In  operating  said 
•pile  driver"  and  work  train  were  negligent 
and  careless  In  falling  to  flag  the  extra  train 
and  the  employes  thereon,  on  which  plaintiff 
was  employed,  of  the  presence  and  locality 
of  said  work  train  upon  the  defendant's 
track,  as  they  were  required  to  do  under  the 
rules  of  the  defendant  and  the  customs  and 
practices  in  vogue  upon  the  defendant's 
railway."  The  answer  makes  general  de- 
nial, and  pleads  an  assumption  of  the  risk. 
From  a  verdict  and  judgment  tn  favor  of 
plaintiff,  the  defendant  appeals.     Reversed. 

H.  H.  Field,  J.  C.  Cook,  H.  Loomls,  and 
H.  P.  Hancock,  for  appellant.  Albrook  & 
Lundy  and  Rickel,  Crocker  &  Tourtellot,  for 
appellee. 

BISHOP,  J.  In  submitting  the  case  to  the 
Jury  under  the  first  count  of  the  petition, 
the  court  gave  but  one  instruction  having 
relation  to  the  charge  of  negligence,  and 
that  was  upon  its  own  motion,  and  as  fol- 
lows: "In  order  for  plaintiff  to  recover,  it  is 
necessary  for  him  to  establish  a  preponder- 
ance of  the  evidence  before  you  that  while 
In  the  discharge  of  I>Is  duties  as  brakeman 
he  was,  by  the  negligence  of  the  engineer  in 
making  a  violent  stoppage  of  the  train  In 
such  a  manner  as  to  cause  an  unusual  Jerk 
or  lurch,  whereby  the  plaintiff  was  thrown 
from  the  train  and  received  injuries  com- 
plained of.  without  fault  or  negligence  on  bis 
part."  Appellant  contends  for  error  in  re- 
spect of  the  Instruction  thus  given — and  it  Is 
the  argument  that  the  charge  of  negligence 
as  contained  in  the  petition  is  addressed 
solely  to  the  want  of  care  on  the  part  of  the 
engineer  in  falling  to  observe  the  order  given 
him,  and  In  running  the  train  at  such  a  rate 
of  speed  as  to  make  a  sudden  stop  neces- 
sary— that  It  Is  not  charged  that  the  act  of 
stopping  the  train,  considered  by  itself,  was 
negligent;  and,  further,  that  the  case  as 
made  by  the  evidence  for  plaintiff  shows 
conclusively  that  the  sudden  stoppage  of  the 
train  was  Justified  by  the  exigencies  of  the 
situation,  and  the  act  did  not  therefore  in- 
volve negligence.  A  careful  reading  of  the 
petition  makes  It  clear  that  the  contention  of 
the  appellant  should  be  sustained.  It  will  be 
observed  that  the  acts  of  commission  relied 
upon  to  constitute  negligence  are  charged  in 
one  sentence  of  the  petition,  and  it  is  appar- 
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ent  tliat  the  thought  of  the  pleader  -was  that, 
without  care  and  In  disobedience  of  the  or- 
der under  which  he  was  proceeding,  the  en- 
gineer bad  run  his  train  ta  a  point  where  it 
became  necessary  for  blm  to  make  use  of 
extraordinary  and  violent  measures  to  stop 
his  train  and  thus  avoid  a  collision;  where- 
as— and  In  the  language  of  the  petition — had 
he  obeyed  the  order  given  him,  the  sudden 
stoppage  of  the  train  would  not  have  been  nec- 
essary. That  the  thought,  as  given  expres- 
sion to  in  the  pleading,  Involves  a  charge  of 
negligence,  does  not  seem  open  to  question. 
There  is  but  a  single  charge  of  negligence, 
however;  that  Is  to  say,  the  improper  oper- 
ation of  the  train,  and  the  sudden  stoppage 
thereof,  are  to  be  taken  as  component  parts 
of  one  breach  or  failure  of  duty.  This  must 
be  so  because,  in  the  first  place,  the  manner 
in  which  the  train  was.  operated,  considered 
by  itself,  was  not  negligence  as  to  plaintiff. 
In  the  second  place,  the  sudden  stoppage  of 
the  train,  also  considersd  by  itself — and 
conceding  the  necessity  of  avoiding  a  colli- 
sion— was  not  negligence  as  to  plaintiff. 
Negligence  can  be  predicated  only  upon  a 
failure  to  perform  a  duty  owing  to  Mm  who 
sustains  an  injury  by  reason  of  such  failure. 
This  is  elementary.  Now,  the  operation  of 
the  train,  although  careless  and  In  violation 
of  orders,  did  not  alone  result  in  any  Injury. 
On  the  other  hand,  it  ought  not  to  require 
argument  to  make  clear  that,  a  collision  be- 
ing imminent,  there  could  be  no  failure  ol 
duty  on  the  part  of  the  engineer  in  that  he 
resorted  to  extreme  measures  to  avoid  such 
collision.  Quite  to  the  contrary,  we  think 
such  act  would  be  in  the  strict  line  of  his 
duty.  Certainly,  if  the  engineer  had  sudden- 
ly and  without  warning  come  upon  the  work 
train,  every  obligation  of  duty  would  re- 
quire at  his  hands  that  be  use  every  instm- 
mentality  provided  for  the  purpose  to  ef- 
fectuate a  timely  stoppage  of  the  train,  even 
though  a  "sudden  and  unusual  Jerk  and 
lurch  of  the  same"  was  occasioned  thereby. 
We  do  not  say  that  negligence  might  not  be 
charged  in  such  a  case,  it  being  made  to 
appear  by  allegation  that  improper  means 
were  employed,  or  that  proper  means  were 
improperly  employed,  by  the  engineer.  But 
that  is  not  this  case.  Here  the  allegation  is, 
simply,  that  in  the  face  of  an  impending  col- 
lision the  engineer  "deemed  it  necessary  to 
and  •  •  •  did  make  a  violent  stoppage 
of  the  train."  The  sudden  stoppage  of  a 
freight  train,  even  though  accompanied  by  a 
violent  or  imnsual  Jar,  does  not  of  itself 
oonstitnte  negligence,  and.  In  the  case  of  an 
employe,  the  fact  of  an  accident  occasioned 
by  the  operatlcm  of  a  train  on  which  he  is 
«-mployed  does  not  give  rise  to  a  presumption 
of  negligence.  Whltsett  v.  Railway,  67  Iowa, 
157,  25  N.  W.  104;  Kuhns  v.  Railway,  70 
Iowa,  661,  31  X.  W.  868;  O'Connor  v.  Rail- 
way, 83  Iowa,  105,  48  N.  W.  1002;  Case  v. 
Hallway,  61  Iowa,  T62,  21  N.  W.  30. 

Passing  now  the  pleading,  and  looking  In- 
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to  the  evidence,  the  error  of  the  Instmctlon 
is  made  still  more  apparent.  The  evidence 
for  plaintiff  tends  directly  to  prove  that  the 
country  through  which  the  road  ran  was 
rough,  and  the  track  very  crooked;  that  there 
were  cuts,  and  snow  fences,  and  timber 
along  the  Une  that  obstructed  the  view;  that 
for  about  a  mile  oat  of  the  Junction  It  is  an 
upgrade,  and  then  the  grade  descends  toward 
Ft  Atkinson;  that  as  the  train  came  down 
the  grade  it  was  running  at  the  rate  of  about 
20  miles  an  hour.  Plaintiff  says  that  as  the 
engine  rounded  a  curve  he  discovered  the 
work  train  on  the  track  about  40  rail  lengths 
away,  and  called  the  attention  of  the  en- 
gineer thereto.  The  latter,  he  says,  at  once 
made  application  of  the  air  to  the  brakes; 
that  they  failed  to  work  apparently,  for  that 
the  engineer  then  sounded  the  whistle  signal 
for  hand  brakes,  and  this,  he  says,  was  not 
usual  when  the  air  was  working  and  In  or- 
der. Plaintiff  responded  to  the  signal  for 
brakes,  and  was  In  the  act  of  climbing  the 
laddeft  on  the  first  car  when  the  Jolt  or  Jerk 
came.  He  attributed  the  shock  to  a  reversal 
of  the  motion  of  the  engine,  although  he  says 
that  an  emergency  application  of  the  air  to 
the  brakes  would  have  been  equally  severe 
in  its  results.  Whether  or  not  the  train 
could  have  been  stopped  in  time  to  avoid  a 
collision  by  the  use  of  hand  brakes,  or  a 
service  application  of  air,  is  left  in  extreme 
doubt  Plaintiff  gives  It  as  his  opinion, 
founded  upon  many  years  of  train  service, 
that  a  stop  wbuld  have  required  about  a  quar- 
ter of  a  mile.  The  situation  is  not  aided  by 
the  evidence  on  behalf  of  defendant,  for  that 
all  tends  to  prove  that  the  train  was  running 
about  five  miles  an  hour  only,  and  was 
brought  to  a  full  stop  within  its  length  by  a 
service  application  of  the  air  brakes  alone; 
that  there  was  no  unusual  Jar  or  Jolt  Incident 
to  the  stoppage.  We  conclude  that  the  case 
submitted  to  the  Jury  was  not  the  case  made 
by  the  pleadings  and  the  evidence  introdu- 
ced thereunder,  and  this  was  error.  It  fol- 
lows that  a  new  trial  should  have  been 
awarded,  and  the  case  will  be  remanded  for 
that  purpose. 
Reversed 


PIETER  V.  BALES  et  al. 
(Supreme  Court  of  Iowa.     Dec.  17,  1004.) 

FBATJDULENT  CONVEYANCES— EVIDENCE— SDFFI- 
CIENCT. 

1.  Where,  durine  the  pendency  of  an  action, 
defendant  executed  an  obligation  for  the  repay- 
ment of  money  loaned  him  by  a  banker,  which 
was  to  be  used  in  paying  certain  indebtedness 
and  defraying  the  expenses  of  the  pending  lit- 
igation, and  the  banker  was  given  as  security 
a  mortgage  on  real  estate  already .  incumbered, 
and  the  two  mortgages  nearly,  if  not  quite, 
equaled  the  value  of  the  property,  which  was  all 
tlip  property  of  the  borrower,  the  facts  did  not 
show  fraud  as  against  plaintiff  in  the  pending 
action. 

2.  Wliere  a  husband,  who  was  defendant  in  a 
I>ending  action,  executed  to  his  wife  a  bill  of 
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saie  of  all  bis  personalty  in  consideration  of  an 

alleged  previous  indebtedness,  and  the  advance- 
ment of  money  to'  him  by  her  was  evidenced  by 
notes  surrendered  when  the  bill  was  executed, 
and  there  was  no  evidence  impeaching  the  tes- 
timony of  the  wife,  there  was  nothing  to  war- 
rant a  finding  that  the  transaction  was  fraudu- 
lent as  against  plaintiff  in  the  pending  suit. 

3.  The  fact  that  the  father  of  a  defetidont  In 
a  pending  suit  received,  from  money  borrowed 
by  defendant,  payment  of  an  indebtedness  due 
him,  with  knowledge  of  the  pending  action,  did 
not,  standing  alone,  amount  to  frand  as  against 
plaintiff  in  the  pending  talt. 

•Appeal  from  District  Court,  Hardin  Coun- 
ty;   J.  H.  Richard,  Judge. 

Action  to  recover  damages  for  conspiracy 
to  cheat  and  defraud  the  plaintiff  by  com- 
bining with  one  Herman  Llghtfleld  to  hinder 
and  delay  the  collection  of  a  Judgment  recov- 
ered by  plaintiff  against  said  Herman  Light- 
field,  by  covering  up,  concealing,  and  placing 
out  of  the  reach  of  an  execution  the  prop- 
erty of  said  Herman  Llghtfleld,  who  had  be- 
come Insolvent  On  Issue  Joined,  trial  was 
had  to  a  Jury;  and  at  13ie  close  of  th^  eri- 
deuee  the  court  dismissed  plaintiff's  action 
as  against  J.  H.  Bales,  Mary  C.  Llghtfleld, 
and  John  Llghtfleld,  and  a  verdict  was  re- 
turned and  Judgment  entered  agnlnat  C.  W. 
Llghtfleld  In  plaintiff's  favor.  From  the 
Judgment  dismissing  plaintiff's  action  as  to 
the  three  defendants  named,  plaintiff  ap- 
peals.   AfiBrmed. 

F.  H.  Noble  and  J.  H.  Scales,  for  appel- 
lant   Albrook  &  Lundy,  for  appellees. 

McCLAIN,  J.  There  was  absolutely  no  evi- 
dence, so  far  as  the  record  shows,  of  a  com- 
bination participated  In  by  the  three  defend- 
ants, as  to  whom  plaintiff's  action  was  di&- 
missed,  to  In  any  way  delay  or  defraud 
plaintiff  in  the  enforcement  of  his  Judgment 
against  Herman  Llghtfleld ;  but  counsel  for 
appellant  Insist  that  under  the  allegationa 
plaintiff  was  entitled  to  recover  against  the 
defendants  s^arately  for  any  wrongful  act 
in  assisting  Herman  Llghtfleld  to  put  bis 
property  out  of  bis  hands  to  prevent  the 
enforcement  of  plaintiff's  Judgment  Con- 
ceding this  to  be  true  for  the  purposes  of 
this  case,  we  find  the  facts,  as  shown  with- 
out dispute  In  the  record,  to  be  that  during 
the  pendency  of  the  original  action  by  plain- 
tiff against  Herman  Llghtfleld,  the  latter 
executed  to  the  defendant  J.  H.  Bales  a  writ- 
ten obligation  for  tlie  repayment  of  $1,500, 
borrowed  money  advanced  or  to  be  advanced 
to  his  attorneys,  from  which  should  be  paid 
certain  Indebtedness,  and  the  balance  used 
for  paying  the  expenses  of  the  pending  lltl- 
gntion,  with  a  mortgage  on  certain  real  prop- 
erty to  secure  the  same,  which  real  property, 
it  apiiears,  was  already  Incumbered.  Bales 
was  a  banker,  and  we  discover  no  evidence 
Indicating  that  he  had  any  fraudulent  pur- 
pose hi  loaning  this  money  to  Herman  Llght- 
fleld. It  may  be  that  it  was  somewhat  un- 
usual to  advance  money  on  a  second  mort- 
gage, which,  with  the  previous  Incumbrance, 


almost.  If  not  quite,  oqunled  the  value  of  the 
property  mortgaged,  which  was  substantial- 
ly the  entire  property  of  the  borrower:  but 
U  he  saw  fit  to  lend  11.500.  substantially 
without  other  security  than  the  personal  ob- 
ligation of  the  borrower,  we  cannot  say  that 
his  purpose  was  necessarily  fraudulent  and 
there  are  no  other  circumstances  In  the 
transaction  tending  to  Indicate  fraud.  The 
fact  that  plaintiff  was  then  prosecuting  au 
action  against  Herman  Llghtfleld  to  recover 
a  considerable  amount  by  way  of  damages 
would  not  deprive  the  defendant  In  such  ac- 
tion of  the  right  to  borrow  money  to  pay 
off  bis  existing  debts  and  carry  on  the  pend- 
ing litigation. 

As  to  Mary  C  Ughtfleld.  the  wife  of  Her- 
man, the  evidence  shows  that  on  the  same 
day  on  which  the  mortgage  was  given  to 
Bales,  her  husband  executed  to  her  a  bill  of 
sale  of  substantially  all  of  bis  personal  prop- 
erty, consisting  of  live  stock,  oats,  and  bay, 
in  consideration  of  an  alleged  previous  In- 
debtedness of  the  husband  to  the  wife  for 
DM>uey  advanced  by  the  wife  to  the  husband 
and  personal  property  previously  delivered 
to  him.  The  advancement  of  money  was 
evidenced  by  notes  which  were  surrendered 
when  the  bill  of  sale  was  executed,  and  tboe 
is  no  evidence  Impeaching  the  testimony  of 
the  wife  that  the  personal  property  bad  been 
turned  over  by  her  to  ber  husband  on  their 
marriage.  The  wife  was  also,  according  to 
ber  testimony,  to  pay  certain  Indebtedness 
of  the  husband,  which  she  testifles  she  paid 
as  agreed,  and  we  find  nothing  to  Impeach 
her  testimony.  If  she  testifies  truthfully, 
there  was  a  full  and  adequate  conslderaUou 
on  her  part  for  the  bill  of  sale  given  ber 
by  ber  husband. 

As  to  defendant  Jobn  Llghtfleld,  father  of 
Herman,  there  is  no  claim  of  wxpngdolng, 
except  that  he  received,  out  of  the  money 
borrowed  from  Bales,  payment  of  an  Indebt- 
edness due  to  him  by  his  son,  with  knowl- 
edge at  the  time  that  the  action  of  plaintiff 
was  pending  against  his  son;  but  this  fact 
alone  would  certainly  not  constitute  an  ac- 
tionable wrong  so  far  as  plaintiff  is  concern- 
ed. Even  If  plaintiff  had  already  secured  a 
Judgment  against  Herman  Llghtfleld,  there 
would  be  no  actionable  fraud  on  the  part  of 
his  creditors,  even  though  tbey  were  his 
relatives  and  bad  knowledge  of  the  Judg- 
ment in  accepting  out  of  his  available  re- 
sources payment  of  their  claims,  though  the 
effect  of  such  payment  would  be  to  leave  in- 
sufficient resources  In  the  hands  of  the  judg- 
ment debtor  to  enable  blm  to  satisfy  plain- 
tiff's Judgment  The  acceptance  of  payment 
of  a  debt  from  an  Insolvent  debtor  is  not 
In  Itself  a  fraud  on  other  creditors. 

It  may  be  that  plaintiff  was  unfortunate 
In  being  compelled  to  rely  entirely  im  the 
testimony  of  the  defendants  for  the  purpose 
of  establishing  bis  case.  However  this  may 
be,  In  the  absence  of  any  evidence  of  facts  or 
drcumstauces    constituting    fraudulent   con- 
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«luct  on  the  part  of  tbe  defendants,  plaintiff 
was  not  entitled  to  recover,  and  his  action  as 
against  the  tliree  defendants  named,  who  are 
appellees,  \^-iis  properly  dlsuniased. 

The  Judgment  of  the  trial  conrt,  so  far  as 
it  is  attacked  on  this  appeal,  is  therefore  af- 
firmed. 

\VEAVER,  J.,  takes  no  part 


PEOPLE'S   SAV.  BANK  t.   CITY  OT  DES 
MOINES  et  al.    DBS  MOINES  SAV.  BANK 
y.  SAME.    HOME  SAV.  BANK  t.  SAME. 
(Sii»r«iiM  Court  of  Iowa.     Dec.  17,  1901) 

EAXATIOH— BAHK  BTOOK— OOVXBHMSNT  BOHOS. 

1.  The  general  exemption  of  United  States 
bonds  from  state  taxation  does  not  entitle  a 
bank  to  deduct  the  amount  of  such  bonds  from 
the  vahie  of  the  shares  of  stoek  which  are  as- 
sessed to  it  for  the  purpose  of  taxation  ondcr 
Code,  i  1322. 

Appeal  from  District  Court,  Polk  Conntj; 
James  A.  Howe,  Judge. 

Appeal  from  the  Jadgment  of  the  district 
oonrt  affirming  the  action  of  the  board  of 
review  of  the  city  of  Dea  IXoines  in  refusing 
to  deduct  from  the  assessment  of  the  appel- 
lant banks,  upon  its  shares  of  stock,  the 
«ax>unt  of  goremment  bonds  owned  by  them. 
Affirmed. 

N.  T.  Gumsey,  for  People's  Savings  Bank. 
Berryhill  &  Henry,  for  Des  Moines  Savings 
Bank.  Dale  &  Harvlson,  for  Home  Savings 
Bank.  W.  H.  Bremner,  H.  H.  Cohen,  and 
R.  B.  Alberson,  for  appellees. 

PER  CURIAM.    This  court  is  fnlly  com- 
mitted to  the  doctrine  that  the  general  ex- 
emption from  state  taxation  with  which  the 
bonds  of  the  United  States  are  clothed  does 
not  entitle  tbe  bank  to  deduct  the  amount  of 
such  bonds  from  the  value  of  the  shares  of 
their  stock  which  are  assessed  to  It  for  the 
purposes   of   taxation   under   Code,    {    1322. 
-Oerman    Savings    Bank   r.    Burlington,    118 
Iowa;  84,  91  N.  W.  829;  National  State  Bank 
V.  BurMngton,  119  Iowa,  896,  94  N.  W.  234; 
Pint   National   Bank    v.    Independence,   123 
Iowa,  482,  99  N.  W.  142.    We  are  favored  by 
an  elaborate  and  able  argument  for  appel- 
lants, insisting  that  such  taxation  cannot  be 
upheld,    especially    as    applying    to    savings 
banks,  and  that  this  position  has  the  support 
of  tbe  federal  Supreme  Court  whose  hold-  I 
logs.  In  the   last  resort,   must   govern   the  j 
rights  of  the  parties.     These   propositions  I 
were  presented  quite  fully  in  the  cases  above  i 
cited,  and  we  are  still  satisfied  with  the  con-  ; 
clTislons  there   reached.    Those   cases   have  ' 
all  been  decided  within  such  recent  period  i 
that  a  rediscussipn  of  tne  subject  and  of  ' 
tbe  bearings  of  the  various  precedents  dted  ' 
is  not  called  for. 

Tbe  Judgment  of  the  district  court  is  af-  ' 
firmed.  > 
I 

f  L  See  Taxation,  ToL  tf.  Cent.  Dig.  (i  OS.  ML 


GALLAHER  v.  GARLAND,  Treasurer,  ct  al. 
(Supreme  Court  of  Iowa.     Dec  17,  1904.) 

MDMICIPAI.    COBFOKATIOIIS— STBEET    IMPBOVX- 

UXNT— VAUDITT  OP  ASSESSUENT— NOTICE  TO 
PBOPEBTT  OWNER— WAIVES  OP  OBJECTIOH — 
BESTBAININO  SALS. 

1.  A  city  not  having  authority  to  grade  a 
street  at  Uic  expense  of  the  abutting  property 
except  so  far  as  necessary  for  tlie  purpose  of 
receiving  gravel  (Code,  S  702)  an  assessment 
af^ainst  abutting  property  for  the  improvement 
of  a  street,  which  includes  grading  with  gravel- 
ing, is  void  in  toto,  where  there  is  no  way  of 
separating  the  expense  of  tbe  grading  and  of 
the  graveling. 

2.  Even  if  cost  of  grading  and  graveling  could 
be  separated,  the  fact  that  the  published  notices 
did  not  correspond  with  the  ordinance  and  reso- 
lutions authorizing  the  improvement  would  be 
a  fatal  defect. 

S.  Where  a  property  owner  liad  no  knowledge 
tiiat  tbe  grading  of  a  street  was  to  Iw  at  the 
expense  of  the  abutting  property,  be  does  not 
waive  objections  thereto  by  seeing  the  work  done 
without  protest. 

4.  If  on  assessment  for  street  Improvement  i* 
void,  a  sale  of  tbe  property  thereunder  may  be 
restrained,  though  the  property  owner  did  not 
appear  before  tbe  city  council  and  object  to  the 
assessment. 

Appeal  from  District  Court,  Greene  Coun- 
ty; F.  M.  Powers,  Judge. 

Suit  in  equity  to  enjoin  the  sale  of  certain 
lots  by  defendant  Garland,  county  treasurer, 
for  tbe  amount  of  assessments  levied  against 
them  by  the  city  council  of  tbe  city  of  Jef- 
ferson for  grading,  graveling,  and  macadam- 
izing streets  in  front  thereof.  Tbe  trial 
court  dismissed  the  petition,  and  plalntlfF, 
Gallaher,  appealed.  After  the  appeal  was 
taken,  plaintiff  died,  and  his  administrator' 
has  been  substituted.    Reversed. 

Gallaher  &  Graham,  for  appellant  Wil- 
son &  Albert  for  appellees. 

DEEMKR,  0.  J.  Many  reasons  are  pre- 
sented why  the  lots  should  not  be  sold  tO' 
pay  the  assessments  levied  against  them, 
but  SB  one  seems  to  be  sufficient  to  sustain 
plaintiff's  action,  we  shall  consider  but  that 
one.  The  city  council  of  the  city  of  Jeffer- 
son passed  a  resolution  for  grading  and  grav- 
eling certain  of  its  streets.  Notice  of  a 
graveling  resolution  was  given  as  provided 
by  law,  and  the  time  and  place  fixed  for  the 
lodging  of  objections  thereto.  Ne  objections 
having  been  filed,  the  propoBltion  was  finally 
adopted,  and  it  was  ordered  that  the  expense 
of  tbe  improvement  be  taxed  to  tbe  abutting 
property.  Notice  for  bids  for  the  graveling 
of  the  streets  was  tltereupon  given,  and  bids- 
were  received  at  the  time  fixed  in  the  no- 
tice; and  the  contract  for  ttaeworit  includ- 
ing tbe  grading  of  the  streets,  was  awarded 
different  contractors.  The  original  contracts- 
are  before  us,  and  they  provide  for  the  pay- 
ment of  aa  omnibus  sum  for  doing  the  work 
of  grading  and  graveling  the  streets.  One 
was  for  the  sum  of  $177  and  the  other  for 
$300.  Thereafter  a  resolution  was  passed  to- 
the  effect  that  the  cost  of  graveling  and  sub- 
grading  be  taxed  to  abutting  property.     No- 
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tice  thereof  was  given,  and  a  time  fixed  there- 
in for  those  who  were  Interested  to  appear 
and  file  objections.  No  one  appearing,  the 
cost  of  the  entire  work  was  assessed  against 
abutting  property  according  to  lineal  front- 
age. These  taxes  were  certified  to  the  coun- 
tj  authorities  as  by  law  provided,  and  the 
county  treasurer  was  about  to  sell  plaintifTa 
lots,  which  abutted  on  the  Improved  street, 
for  the  amount  of  the  assessments  levied 
ugalnst  them,  when  this  action  was  brought 
It  appears  without  controversy  that  not  only 
the  resolutions  passed  by  the  city,  but  the 
contracts  made  for  the  Improvement,  con- 
templated and  provided  for  the  grading  or 
cutting  down  of  the  streets  in  some  cases  as 
much  as  14  inches,  and  in  other  places  there 
was  to  be  a  substantial  fill  to  bring  the  street 
to  the  established  grade.  This  grading  was 
much  more  than  was  necessary  to  make  way 
for  the  -graveling,  and  was  done  for  the 
purpose  of  bringing  the  streets,  when  grav- 
eled, to  the  established  grade.  Plaintiff's  in- 
testate did  not  appear  before  the  city  council, 
because  he  did  not  understand  that  tlie  grad- 
ing of  the  streets  was  to  be  included  In  the 
improvement,  and  had  no  idea  that  an  at- 
tempt would  be  made  to  charge  him  there- 
with, until  after  the  work  was  completed. 
None  of  the  published  notices  Indicated  that 
grading  of  the  streets  at  the  expense  of  abut- 
ting property  owner  was  proposed.  They  all 
referred  simply  to  the  graveling  of  the 
streets.  Plaintiff's  intestate  offered  to  pay 
Ills  proportion  of  the  expense  of  graveling 
the  streets,  and  during  the  trial  renewed 
his  offer,  but  both  were  refused.  He  did  not, 
«s  we  have  said,  at  any  time  appear  before 
the  council  to  object  either  to  the  improve- 
ment or  to  the  assessment'  against  lila  prop- 
erty. 

The  city  had  no  authority  to  do  any  grad- 
ing of  its  streets,  except  such  as  was  neces- 
sary for  the  purpose  of  receiving  the  gravel, 
and  to  charge  the  expense  thereof  to  abutting 
property  owner,  and  in  so  far  as  it  attempted 
to  do  so  Its  action  was  void.  Code,  {  792;  Al- 
len V.  City  of  Davenport,  107  Iowa,  90,  77  N. 
W.  532,  and  cases  cited.  However,  its  entire 
scheme  contemplated  a  grading  of  the 
streets  to  bring  them  to  the  established 
grade,  as  well  as  graveling;  and  its  proposal 
for  bids,  the  bids  themselves,  and  the  final 
contracts,  provided  for  the  doing  of  this 
work.  The  bids  were  for  a  lump  sum,  as 
also  were  the  contracts;  and  there  is  no  cer- 
tain way  of  telling  how  much  of  the  contract 
prices  were  for  snbgradlng  and  graveling, 
for  which  the  abutting  property  might  be 
charged,  and  how  much  for  grading  proper, 
which  the  city  could  do  at  its  own  expense 
only.  Indeed,  the  contract  for  doing  the 
work  for  which  the  city  might  lawfully 
charge  abutting  property  was  not  let  to  the 
lowest  bidder  or  bidders,  as  by  statute  re- 
quired, and  there  is  no  way  of  telling  how 
inuch  may  be  legitiiuately  taxed  against 
abutting  property.    An  attempt  to  do  so  by 


oral  evidence  was  made,  but  It  was,  of 
course,  a  practical  failure,  and  the  assess- 
ments were  not  made  on  that  basis.  If  there 
were  any  accurate  method  whereby  to  estab- 
lish the  cost  of  the  improvement  for  which 
plaintifTs  property  might  properly  be  assess- 
ed, there  yet  would  remain  several  objec- 
tions to  tlie  actions  of  tlie  city  council, 
which  are  fatal  to  the  assessmeuta.  It  had 
no  power  to  make  such  omnibus  contracts, 
and  no  right  to  include  grading  with  the 
graveling  of  its  streets  In  such  a  manner  as 
that  the  graveling  and  necessai7  subgrad- 
ing  proposition  could  not  be  let  to  the  low- 
est bidder  therefor.  If  there  were  any 
way  of  divorcing  the  legal  from  the  unau- 
thorized acts  of  the  council,  we  might  per- 
haps sustain  an  assessment  for  the  proper 
amount,  as  against'  this  objection;  but  such 
an  attempt  would  be  pure  guesswork,  for 
the  city  at  no  time  treated  the  imptovements 
as  separate  and  distinct  Dyer  v.  Cliase,  52 
Cal.  441;  In  re  Public  School,  75  N.  Y.  324. 
Again,  the  published  notices  did  not  corre- 
spond with  the  ordinances  and  .resolutions; 
nor  did  the  notices  for  proposals  for  bids 
.cover  the  situation  as  it  then  existed.  This 
of  itself  is  a  fatal  defect 

But  It  Is  argued  that  plaintiff's  intestate 
waived  all  objections  by  standing  by  and 
seeing  the  work  done  without  protest.  Had 
he  known  that  there  would  be  an  attempt 
made  to  charge  his  property  with  the  ex- 
pense of  grading,  this  might,  perhaps,  be 
true;  but  the  evidence  shows  afilrma lively 
that  he  did  not  know  of  this  fact;  hence 
there  was  and  can  I>e  no  waiver. 

Further,  it  is  argued  that,  as  he  did  not 
appear  liefore  the  city  council  and  object  to 
its  action  In  the  premises,  he  cnnnot  ao^v 
proceed  in  equity.  If  the  assessmtnts  were 
void,  he  was  not  bound  to  appear  and  ob- 
ject, but  might  proceed  in  equity  after  tlie 
Illegal  assessments  were  made.  0.  M.  & 
St  P.  B.  B.  V.  Phillips  (Iowa)  82  N.  W.  787. 
lliat  they  were  void,  is,  we  think,  apparent 
from  what  has  already  been  said.  The  city 
had  no  authority  to  proceed  as  it  did. 

Again,  it  is  contended  that  tis  plaintiff  did 
not  offer  to  pay  the  amount  which  might 
properly  be  assessed  against  him,  bis  ac- 
tion will  not  lie.  There  are  two  answers  to 
this.  The  first  is  that  he  did  offer  to  pay 
whatever  amount  could  properly  be  taxed 
against  his  property,  and  the  second  'r  that 
there  is  no  means  for  showing  what  amount 
he  should  pay.  The  matters  were  so  inter- 
mingled that  it  is  impossible  to  say  what 
amount  should  be  taxed.  Moreover,  the  de- 
fendants did  not  make  any  showing  as  to 
what  amount  plaintiff's  intestate  should  pay. 
In  Allen  v.  Davenport,  supra,  and  other  like 
cases,  relied  upon  by  appellees,  the  assess- 
ments and  contracts  were  separately  made: 
and  the  exact  amount  of  the  legal  assessment 
could  be  easily  determined.  Aside  from  this, 
the  entire  proceedings  were  void,  for  the 
reasons  stated,  and  plaintiff  was  not  bound 
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to  tender  anytbing  before  bringing  his  ac- 
tion. 

Wbettaer  or  not  action  may  be  had  against 
the  propei-ty  or  the  owners  thereof  on  a  re- 
assessment, or  on  tbe  basis  of  quantum  mer- 
tilt,  we  shall  not  now  attempt  to  decide^ 
There  were  anch  defects  in  the  proceedings 
that  plaintiff's  intestate  was  entitled  to  en- 
join the  sale  of  his  property  for  the  invalid 
assessments.  The  decree  is  therefore  revers- 
ed, and  the  canse  remanded  for  further  pro- 
ceedings in  harmony  with  this  opinion. 

Reversed  and  remanded. 


BWART  V.  BWART  et  al. 
(Supreme  Court  of  Iowa.     Dec.  17,  1904) 

A.FFEAL— NECBSSABT   PABTIES. 

1.  Though  Code,  S  4111,  provides  for  service 
of  notice  of  appeal  on  co-parties,  it  is  not  neces- 
sary unless  their  rights  may  be  prejudicially 
affected ;  and  where,  in  partition,  all  the  de- 
fendants but  one  were  interested  identically  with 
plaintiff,  and  plaintiff  appealed,  it  was  not  nec- 
essary to  make  those  interested  with  plaintiff 
partiea 

From  District  Owort,  Ida  County;  Z.  A. 
Church,  Judge. 

Suit  in  equity  for  the  partition  of  land. 
The  plaintiff  and  the  defendant  Samuel  F. 
Bwart  are  the  sons  of  George  Ewart,  who 
died  intestate  in  October,  1897.  The  par- 
ties hereto  are  all  residt^nts  of  the  state 
of  Pennsylvania.  The  land  involved  in  the 
controversy  was  owned  by  the  defendant 
Samuel  F.  Bwart,  and  was  by  him  con- 
veyed to  his  father,  George  Bwart,  on  tbe 
10th  day  of  August,  1893,  and  the  title  there- 
to stood  In  tbe  father's  name  at  the  time 
of  his  death.  At  the  time  the  deed  was  ex- 
ecuted and  delivered,  the  grantor,  Samuel 
F.  Ewart,  was  engaged  In  business  tn  Pitts- 
burg, Pa.  He  was  flnandally  involved,  and 
the  evidence  is  undisputed  that  bis  father 
gave  him  bis  Individual  note  for  $5,700, 
which  be  discounted  at  a  Pittsburg  bank, 
and  that  he  used  the  proceeds  thereof  In 
paying  at  least  a  part  of  his  debts.  In  his 
answer  and  cross-petition  Samuel  F.  Bwart 
alleged  that  tbe  deed  was  given  solely  as 
security  for  his  father's  accommodation,  and 
was  In  equity  a  mortgage  only.  He  asked 
an  accounting,  and  that  tbe  title  to  the  land 
be  quieted  in  blm  as  against  said  deed. 
There  was  a  Judgment  for  the  defendant 
Samuel  F.  X^wart,  from  wbldb  the  plaintiff 
appeals.    Affirmed. 

Charles  S,  Macomber,  for  appellant  Hom- 
er S.  Bradsbaw,  few  appellee  Samuel  F. 
BwarL 

SHERWIN,  J.  The  appellee  filed  a  mo- 
tion to  dismiss  tbe  appeal  because  all  par- 
ties were  not  served  with  the  notice  thereof. 
The  record  shows  cenclusively  that  all  par- 
ties to  the  suit  except  the  wife  of  Samuel 

f  L  8m  Appeal  and  Brror,  v«L  X  Cent  Ug.  I  tl3t. 


F.  Bwart  are  interested  tba«ln  adversely 
to  him,  and  that  their  interests  are  Identical 
with  the  interest  of  the  plaintiff.  His  suc- 
cess depends  upon  a  flndlng  that  the  land 
belongs  to  his  father's  estate,  and  when  it 
is  determined  that  it  does  all  of  tbe  other 
heirs  are  I)enefited  thereby.  The  determina- 
tion of  the  plaintifTs  rights  upon  this  appeal 
cannot,  therefore,  prejudicially  affect  the 
rights  of  the  codefendants  of  Samuel  F. 
Ewart,  and  we  think  they  are  not  necessary 
parties  to  the  appeal.  Section  4111  of  tbe 
Code  provides  for  service  of  notice  of  appeal 
upon  co-parties,  but  such  notice  Is  evidently 
not  necessary  unless  the  rights  of  such  par- 
ties may  be  prejudicially  affected  by  the 
appeal.  Hunt  v.  Hawley,  70  Iowa.  183,  30 
N.  W.  477;  Bowman  v.  Besiey,  122  Iowa, 
42,  97  N.  W.  60.  Tbe  motion  to  dismiss  is 
therefore  overruled. 

This  is  a  fact  case,  and  we  think  it  clearly 
shown  by  tbe  direct  testimony  of  the  wit- 
nesses and  by  the  facts  and  circumstances 
In  evidence  that  tbe  deed  was  given  to  tbe 
father  as  security  for  the  credit  he  extended 
to  tbe  son  when  he  gave  him  tb4  note  in 
question.  We  shall  "not  review  the  evidence, 
but  may  say  that,  aside  from  Inferences 
that  might  be  drawn  from  the  conduct  of 
tbe  appellee  after  bis  father's  death,  there 
is  no  substantial  evidence  In  the  record 
negativing  tbe  claim  of  the  appellee.  At  tbe 
time  the  deed  was  made  the  land  conveyed 
thereby  was  worth  at  least  f9,000.  At  the 
same  time,  and  as  additional  security,  a  bill 
of  sale  of  personal  property  worth  over  $2,- 
000  was  also  made  in  favor  of  the  father, 
and  placed  In  tbe  hands  of  a  third  party  for 
his  use.  A  part  of  the  note  given  by  the 
father  to  the  appellee  was  in  fact  paid  by 
the  appellee.  It  was  a  short-time  note,  and 
was  renewed  from  time  to  time,  covering  a 
period  of  three  or  four  years,  though  its 
maker  was  a  wealthy  man,  able  to  pay  it 
at  any  time.  These  and  many  other  cir- 
cumstances appearing  in  evidence  corrob- 
orate too  strongly  and  too  certainly  the  pos- 
itive testimony  of  witnesses  who  had  per- 
sonal knowledge  of  tbe  transaction  for  na 
to  say  that  such  witnesses  are  unworthy  of 
belief;  and,  considering  the  evidence  as  a 
whole,  but  one  conclusion  can  be  reached. 
Tbe  appellee's  apparent  recognition  of  aT>- 
solute  title  In  the  estate  after  his  father's 
death  Is  fairly  explained,  and,  as  thus  ex- 
plained. It  was  not  inconsistent  with  hia 
present  position.  It  may  be  conceded  that 
an  imdellvered  bill  of  sale  of  personal  prop- 
erty will  pass  no  title  thereto,  but,  unless 
we  disregard  the  positive  testimony  of  at 
least  two  competent  witnesses,  the  bill  of 
sale  was  treated-  by  all  parties  as  affective 
as  security  before  tbe  father  bought  tbe 
property  In  at  tbe  sheriff's  sale;  and  it  fur- 
ther appears  that  tills  purchase  was  made 
for  bis  own  and  bis  son's  protection.  When 
tbe  appellee  repurchased  the  box  factory 
from  tbe  estate,  be  was  In  fact  paying  a 
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part  of  his  Indebtedness  to  the  est&te,  and 
in  a  final  accounting-  of  tbe  whole  transac- 
tion be  should  be  credited  with  the  amount 
80  paid.  It  appears,  however,  that  the  rents 
received  from  the  land  and  the  proflts  re- 
ceived from  the.  factory  while  operated  by 
tbe  father  largely  exceed  the  amount  du* 
tbe  estate.  The  record  does  not  establish 
the  claim  that  the  transfers  In  question  were 
made  for  the  purpose  of  delaying  and  de- 
frauding creditors.  On  the  contrary,  It  con- 
clusively appears  thai  the  money  raised  by 
dlBcounting  the  father's  note  was  '  used  in 
the  pa.vment  of  debts,  and  that  all  of  the 
debts  of  the  defendant  were  In  fact  paid 
eventually.  We  reach  the  conclusion  that 
the  deed  is  in  fact  a  mortgage  only,  and 
that  the  Indebtedness  secured  thereby  has 
been  fully  paid  and  discharged. 
The  Judgment  is  therefore  afflmied. 


In  re  DONALDSON'S  ESTATE. 
(Supreme  Court  of  Iowa.     Dec  17,  1904.) 

CONTRACT— PBOMISE  TO  TitSE  OUT  LIFE  TNSUB- 
ANCE— BIGHTS  OF  CBEDITOB — STATUTE. 

1.  Under  Code,  {  3313,  providing  that  tbe 
avails  of  life  insurance  policies  are  not  subject  , 
to  tbe  debts  of  a  decedent  except  by  special  I 
contract,  a  proroiiie  to  take  out  a  life  insurance 
policy  in  favor  of  a  creditor,  followed  by  tbe 
promisor  taking  out  a  policy  in  the  amount 
agreed  upon,  but  payable  to  his  wife,  is  unen- 
forceable as  between  the  widow  and  tbe  creditor 
after  the  death  of  the  insured  promisor. 

Appeal  from  District  Court;  Audubon 
County;   A.  B.  Thomeli,  Judge. 

This  is  a  proceeding  by  one  Kate  F.  Ham- 
ilton to  establish  a  claim  on  a  note  held  by 
her  against  the  estate  of  W.  F.  Donaldson, 
deceased,  and.  for  an  order  directing  the  ad- 
ministrator to  pay  the  same  out  of  the  pro- 
ceeds of  a  certain  life  Insurance  policy  Is- 
sued to  the  deceased  and  payable  to  his  es- 
tate. The  trial  court  allowed  the  claim,  but 
denied  the  order.  Claimant  appeals.  Af- 
firmed. 

v.  E.  Horton  and  H.  U.  Funk,  for  appel- 
lant.   Myers  &  Blume,  for  appellees. 

DEEMER,  C.  J.  On  August  1,  189S,  tbe 
deceased  executed  a  note  for  the  sum  of 
$740.80  to  the  claimant,  due  August  1,  189a 
It  is  alleged  that  this  note  was  for  monejr 
borrowed  by  the  maker  therefor,  who  at  tbe 
tImQ  orally  agreed  with  the  payee  that  he 
would  take  out  a  policy  of  life  insurance, 
payable  to  bis  estate.  In  order  that  the  pro- 
ceeds thereof  sbonld  be  for  the  benefK  and 
security  of  his  creditors,  and  especially  (or 
tbe  benefit  and  secmrlty  of  the  claimant  here- 
in to  whatever  amount  might  be  due  and 
owing  her  at  the  time  of  the  maker's  decease. 
The  administrator  denied  the  alleged  agree- 
ment, and  pleaded  usnty  in  the  note.  The 
widow  of  the  deceased  In  her  own  behalf, 
and  as  guardian  for  a  minor  eUId,  filed  a 
petition  of  Intervention,  In  which  she  claim- 


ed the  proceeds  of  the  life  insurance  as  ex- 
empt from  tbe  debts  of  her  husband,  and 
denied  the  agreement  pleaded  by  the  claim- 
ant The  caae  was  tried  upon  a  stipula- 
tion, some  testimony  introdticed  by  the 
claimant  in  the  form  of  a  deposition,  and  cer- 
tain other  oral  testimony  delivered  from  the 
witness  stand.  The  trial  court  found  that 
interveners  were  entitled  to  the  Insurance 
money,  and  claimant  appeals. 

There  is  no  doubt  that  claimant  loaned 
the  deceased  some  money  in  December  of 
the  year  1894,  and  that  deceased  executed 
the  note,  which  was  filed  with  the  adminis- 
tractor  as  evidence  thereof.  This  note  was 
filed  with  tbe  administrator,  and  be  allow- 
ed the  same  to  the  extent  of  11,100.  As 
neither  he  nor  the  widow  or  heir  make  any 
question  regarding  this  allowance,  that  fea- 
ture is  out  of  the  case. 

May  22,  1805,  the  deceased  took  out  a  poli- 
cy of  life  insurance  in  the  Bankers'  Life  In- 
stuance  Company  of  Des  Moines  in  tbe  sum 
of  $2,000,  payable  to  his  estate.  At  the  time 
of  the  borrowing  of  tbe  money,  the  execu- 
tion of  the  note,  and  the  taking  oat  of  tbe 
policy,  deceased  was  an  unmarried  man. 
Afterwards,  and  on  January  8,  189Gy  he  mar- 
ried, and  had  one  child  by  this  woman  be- 
fore his  death.  Some  ttme  after  his  mar- 
riage he  took  out  another  policy  of  insur- 
ance in  the  sum  of  $1,000,  making  bis  then 
wife  tbe  beneficiary  therein.  Donaldson  died 
in  November  of  tbe  year  1900i,  and  one  BU- 
harz  was  appointed  administrator  of  his  es- 
tate. This  administrator  collected  from  the 
Bankers'  LJfe  Insurance  Company  the  sum 
of  $2,025  on  the  policy  issued  by  it,  and  h^d 
the  proceeds  at  the  time  this  action  was  com- 
menced. The  deceased  owned  no  real  estate, 
and  had  but  $2S  in  personal  property,  aside 
from  the  proceeds  of  the  life  insurance. 

The  controversy  In  the  case  is  largely  over 
the  facts,  although  appellees  insist  that,  even 
if  an  agreement  such  as  is  claimed  Is  shown, 
it  is  too  indefinite  to  Justify  a  court  in  find- 
ing that  there  was  any  pledge  or  equitable 
assignment  of  the  policy  or  of  the  proceeds 
thereof  to  the  claimant.  It  is  further  ar- 
gued that  SQCh  an  agreement,  if  madev  is  In- 
valid, for  the  reason  that  it  had  relation  to 
property  to  be  acquired  In  the  ftttuie,  and 
therefore  cannot  be  enforced. 

The  evidence  shows  that  in  December  of 
the  year  1894  the  claimant,  who  Is  a  stster- 
tn-law  of  the  deceased,  borrowed  of  an  agent 
of  a  loan  and°  trust  company  something  like 
$700,  giving  a  mortgage  upon  her  land  as 
security  therefor.  This  money  she  turned 
over  to  the  deceased,  loaning  it  to  him  that  be 
might  engage  in  a  mercantile  venture.  It 
was  also  agrreed  between  the  parties  that, 
to  make  sure  of  the  return  of  the  money  if 
tbe  debt  was  not  paid  before  the  death  of 
the  iMrrower,  he  would  take  out  a  policy  of 
insurance  on  his  life  In  the  sum  of  $l,006i, 
The  exact  words,  according  to  the  witness, 
were:    "He  promised  Ms  sister  Kate^  at  the 
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time  tbe  seven  bmidred  dollara  was  paid 
over  to  trim,  that  be  would  take  out  a  policy 
of  life  Insurance  In  tbe  sum  of  $1,000,  so 
tbat.  If  anything  sbonld  happen  before  be 
bad  repaid  tbe  money  loaned,  sbe  would  be 
sure  of  receiving  It"  After  tWs  conversa- 
tion, decenaed  stated  to  the  same  witness 
that  be  had  taken  out  the  life  insurance  pol- 
icy he  had  promised  bis  sister  at  tbe  time 
sbe  loaned  him  the  money. 

Under  our  statutes  tbe  avails  of  any  life 
insurance  are  not  subject  to  the  debts  of 
the  deceased,  except  by  special  contract  or 
arrangement  and  shall  be  disposed  of  like 
other  property  left  by  the  deceased.  Code,  { 
3313.  So  that,  unless  a  special  contract  or 
arrangement  with  the  deceased  for  the  pay- 
ment of  the  avails  to  his  creditor  be  shown, 
the  widow  and  heirs  at  law  are  entitled 
thereto,  exempt  from  the  debts  of  the  de- 
ceased. This  contract  or  arrangement  re- 
quires a  meeting  of  the  minds  of  the  par- 
ties, and  all  the  essentials  of  a  valid  and  en- 
forceable contract  Larrabee  v.  Palmer 
aowa)  70  N.  W.  100.  We  have  to  Inquire, 
then,-  whether  any  valid  and  enforceable 
contract  was  made  between  claimant  and  the 
deceased,  and,  if  so^  tbe  nature  of  that  con- 
tract 

According  to  the  testimony,  deceased  was 
to  take  out  a  $1,000  policy  of  life  insurance, 
so  that,  if  anything  happened  before  be  bad 
repaid  tbe  money,  clnlraant  would  be  sure 
of  receiving  it.  He  did  not  tnke  out  a  $1,000 
policy,  but  a  $2,000  one;  and  the  only  evi- 
dence tbat  this  was  In  performance  of  his 
alleged  contract  Is  that  be  said  at  one  time 
that  be  bad  taken  out  tbe  policy  be  bad 
promised  bis  sister  at  the  time  sbe  loaned 
him  the  money.  The  policy  taken  out  Is  not 
tbe  exact  one  promised,  and  by  inference, 
only,  may  we  say  that  tbls  policy  was  the 
one  Intended  when  tbe  money  was  loaned. 
Tbe  $1,000  policy  which  he  did  take  out  was 
made  payable  to  bis  wife  as  beneficiary. 

Another  significant  fact  is  that  tbe  note  in 
suit,  which  is  the  basis  of  the  claim,  was 
not  mide  until  August,  1895,  some  three 
montKs  after  the  $2,000  policy  of  life  insur- 
ance -was  Issued,  and  nothing  was  said  In 
this  bote  about  the  iwllcy,  nor  was  any  as- 
signtaent  of  the  policy  made  or  requested. 
The  truth,  as  we  apprehend  It  about  this 
controversy,  is  this:  Deceased,  wben  be  bor- 
rowed the  money  of  his  sister,  was  an  un- 
matried  man.  It  was  supposed  tbat,  if  be 
too%  out  a  life  insurance  policy  payable  to 
his  estate,  tbe  avails  thereof,  In  case  of 
dea'th,  could  be  reached  by  his  creditors; 
and  he  promised  to  take  out  a  polic.v  in  the 
saci)  of  $1,000,  not  as  security  for  tbe  loan, 
as  J^latntlflr  alleges,  but  to  the  end  that  If 
anything  happened  before  he  had  repaid  the 
moiMey,  claimant  would  be  sure  of  receiving 
It  Ko  assignment  was  sijoken  of,  no  thought 
of  ayien  suggested;  simply  a  promise  to  take 
out  al  policy  of  Insurance  In  a  certain  amount. 
In  thie  belief  that,  If  be  died  before  paying 


bis  sister,  she  might  get  her  pay  from  the 
avails  of  bis  life  Insurance.  This  is  some- 
thing entirely  different  from  a  special  con- 
tract or  arrangement  to  pay  the  specific  debt 
from  tbe  avails  of  tbe  life  Insurance  xiolicy. 
At  most,  there  was  nothing  but  an  equitable 
assignment  of  a  part  of  the  policy  or  the  pro- 
ceeds thereof,  and  in  such  cases  there  must 
In  fact  be  an  assignment,  oral  or  written,  of 
the  fund,  or  some  definite  proportion  thereof 
— such  an  agreement  as  that  the  assignor 
parts  with  all  control  thereover.  P'oss  v. 
Cobler,  105  Iowa.  728,  75  N.  W.  516;  Fair- 
banks V.  Welshans  (Neb.)  75  N.  W.  865;  Mal- 
ly  V.  Mally  (Iowa)  96  N.  W.  35.  There  was 
no  apjiortlonment  here  of  any  part  of  the 
fund;  and  a  mere  agreement  to  pay  out  of  a 
part  of  a  jmrtlcnlar  fund  Is  not  sufficient, 
according  to  the  weight  of  authority,  to  con- 
stitute an  equitable  assignment.  Bank  v. 
Sproat  (Minn.)  56  N.  W.  254;  Dlrimple  v. 
State  Bank  (Wis.)  65  N.  W.  501. 

We  are  constrained  to  hold  that  no  such 
special  contract  or  arrangement  between  the 
debtor  and  bis  creditor  with  reference  to  tbe 
policy  of  Insurance  of  Its  avails  is  shown  as 
to  justify  a  court  In  awarding  any  part  of 
tbe  funds  In  the  bands  of  tbe  administrator 
to  the  payment  of  the  claimant's  demand. 
As  said  in  Herriman  v.  McKee,  49  Iowa,  185, 
the  testimony  to  establish  such  an  agreement 
as  Is  here  claimed  must  be  clear  and  satis- 
factory. •  In  that  case,  as  in  this,  there  was 
testimony  that  the  insured  Intended  to  pay 
the  note  out  of  the  avails  of  a  life  insurance 
policy;  but  this  was  held  Insufficient.  There, 
as  here,  a  note  and  contract  were  executed, 
but  nothing  was  said  therein  about  the  poli- 
cy of  Insurance.  It  was  also  held  In  that  case 
tbat  tbe  testimony  must  be  such  as  to  prove 
a  contract,  and,  under  the  circumstances, 
with  clearness  and  expllcltness.  That  case 
really  rules  this  one,  for  the  evidence  here 
Is  no  stronger  than  in  tbat  case.  The  testi- 
mony convinces  us,  as  It  did  the  trial  court 
that  tbe  deceased  promised  to  take  out  a  life 
Insurance  policy  payable  to  his  estate  In  tbe 
belief  that  it  he  died,  tbe  avails  thereof 
could  be  used  for  the  payment  of  his  debts. 
He  made  no  special  contract  or  agreement 
that  It  should  be  so  used,  hot  both  parties 
relied  upon  a  mistaken  view  of  the  law.  At 
any  rate,  they  made  no  enfbrceable  contract 
of  assignment  or  pledge. 

The  decree  and  order  of  the  trial  court  are 
correct  and  the  Judgment  is  affirmed. 


WATTERS  V.  CITY  OF  WATERLOO. 
(Supreme  Court  of  Iowa.     Dec.  17,  1904.) 

KUNICIPAL  COBFOKATIONS  —  DEFECTIVB  SIDI- 
WALK  —  PEBSONAl  INJURIES— COMPLAINT  — 
KLECTION   OF   CAUSES— PBOXIMATE    CAUSB. 

1.  In  an  action  against  a  city  for  personal  in- 
juries from  a  fall  due  to  a  defective  sidewalk, 
and  a  subaeqaent  fall  resulting  from  dizziness 
produced  by  the  first  fall,  the  injuries  produced 
being  caused  by  the  negligence  of  the  citj  in 
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faili'ns  to  keep  Its  sidewalks  cleared  of  ice  and 
snow,  the  plaintiff  cannot,  under  the  Code,  be 
required  to  elect  as  to  his  cause  of  action,  where 
the  causes  are  stated  in  separate  counts. 

2.  Where  plaintiff  was  injured  from  a  fall  on 
a  street  dne  to  a  defective  sidewalk,  which  fall 
caused  him  to  suffer  from  dizziness,  such  fall 
and  dizziness  are  not  the  proximate  cause  of  in- 
jury subsequently  sustained  by  him  from  a  fall 
on  another  street  due  to  the  negligence  of  the 
city  in  failing  to  dear  the  sidewalk  of  ice  and 
snow  which  accumulated  in  sharp  particles, 
causing  plaintiff  to  lose  the  sight  of  an  eye  in 
his  fall  tnereon. 

Appeal  from  District  CoBrt,  Black  Hawk 
County;  A.  S.  Blair,  Judge. 

Action  to  recover  damages  for  personal  In- 
juries. The  petition  filed  was  In  two  counts. 
In  the  first  count  the  claim  was  made  that 
on  December  24,  1900,  as  plaintiff  was  pass- 
ing over  a  sidewalk  on  Bridge  street,  one  of 
the  public  ptreets  in  the  defendant  city,  and 
In  the  exercise  of  due  care,  he  was  thrown 
to  the  ground  by  a  defect  negligently  allow- 
ed by  the  city  to  exist  In  such  sidewalk;  that 
in  falling  his  head  struck  violently  upon  the 
pavement,  resulting  In  Injuries  to  his  head 
and  brain,  a  shock  to  his  nervous  system,  and 
an  injury  to  the  auditory  nerves.  In  the 
same  count  the  further  allegation  is  made 
that  subsequently,  and  about  January  17, 
1901,  while  plaintiff  was  returning  home  from 
work,  his  head  became  somewhat  dizzy  as  a 
result  of  his  fall  in  December,  and,  without 
fault  on  his  own  part,  he  fell  upon  the  side- 
walk on  his  face,  striking  upon  his  right  eye, 
completely  destroying  his  sight,  making  It 
necessary  to  have  said  eye  removed,  and 
causing  great  Injury  to  his  head,  brain,  and 
nervous  system.  In  the  second  count.  It  was 
alleged  that  on  and  prior  to  January  17,  1901, 
the  defendant  city  had  negligently  allowed 
Ice  and  snow  to  accumulate  on  the  sidewalk 
on  Chcstimt  street  In  said  city,  which  Ic© 
and  snow  by  thawing  and  freezing  had  be- 
come Irregular  and  rough  of  formation,  with 
many  sharp  projections,  making  passage  over 
same  both  difficult  and  dangerous.  It  Is 
then  alleged  that,  on  the  day  named,  plain- 
tiff, while  passing  over  said  walk,  and  In  the 
exercise  of  due  care,  slipped  on  the  Icy  'sur- 
face and  fell,  striking  bis  right  eye  upon  the 
rough  and  Irregular  formation,  completely 
destroying  the  sight  thereof,  and  that  he  was 
otherwise  Injured  In  his  head,  brain,  and 
nervous  system.  Upon  coming  In,  the  de- 
fendant moved  the  court  that  plaintiff  be  re- 
quired to  elect  upon  which  count  of  his  pe- 
tition he  would  proceed,  and  this  for  the  rea- 
son that  such  counts  were  Inconsistent  with 
each  other.  The  motion  was  overruled,  and 
thereupon  the  defendant  answered,  denying 
generally.  On  the  trial  plaintiff  Introduced 
evidence  relating  to  both  accidents  alleged. 
The  defendant  objected  to  all  testimony  as  to 
the  January  accident  as  Incompetent  and  Im- 
material, which  objections  were  overruled. 
At  the  close  of  all  the  evidence  the  defendant 
moved  for  a  directed  verdict,  one  of  the 
grounds  of  the  motion  being  that  no  negli- 
gence on  the  part  of  the  city  had  been  shown 


In  connection  with  the  Chestnut  street  walk, 
and  this  motion  was  overruled.  In  gubmit- 
ting  the  case  to  the  Jury,  the  court  by  spe- 
cial instruction  withdrew  from  consideration 
the  second  count,  the  reason  therefor  beiu: 
stated  "that  the  evidence  falls  to  shoif 
knowledge  on  the  part  of  the  city  of  tlie  con- 
dition of  the  walk,  and  plaintiff  has  failed  ia 
said  count"  The  trial  resulted  in  a  verdict 
and  judgment  In  favor  of  plaintiff,  and  the 
defendant  appeals.    Reversed. 

Miller  &  Williams,  for  appellant  Reed  4 
Tuthlll,  for  appellee. 

BISHOP,  J.  Appellant  complains  of  tie 
ruling  of  the  court  upon  Its  motion  to  require 
plaintiff  to  elect  as  between  the  counts  of  tiis 
petition.  We  think  there  was  no  error.  A 
separate  cause  of  action,  was  pleaded  In  ea<ii 
count  and  certainly  under  our  Practice  C«i:e 
a  plaintiff  may  plead  as  many  causes  of  ac- 
tion of  the  same  general  character  as  he  maj 
possess. 

2.  In  the  fourteenth  paragraph  of  tlie 
charge  the  court  told  the  jury,  In  substance, 
that  If  the  plaintiff  received  an  injury  in  De- 
cember, 1900,  as  alleged,  one  of  the  effects «( 
which  was  occasional  spells  of  dizziness;  a ivi. 
further,  if  on  January  17,  1901,  while  on  \l^ 
way  home  he  became  dizzy,  and  this  was  tSe 
result  of  his  previous  fall  and  Injury,  and  lie- 
cause  thereof  he  fell  and  sustained  injury  a? 
alleged,  and  that  h«^ would  not  have  so  fallto 
but  for  such  dizzlneSfr— then  In  law  the  last 
fall  would  be  the  res*^of  the  first  fall,  un- 
less an  adequate  Intervc^jing  cause  for  such 
last  fall  was  found  by  tfNJury.  In  the  fif- 
teenth paragraph  an  Intervening  cause  is  Je- 
fined  as  "a  cause  whlcb  IntiXenes  betwe'i 
a  first  and  subsequent  act  wlj^  produn>l 
the  last  effect;  but  to  relieve  thyrongJoer 
from  the  effects  of  his  first  act'Wdi  it  a 
claimed  caused  the  last  result,  ^  "''''''" 
vening  cause  must  be  an  adequate  ^  ^''° 
Intervening  cause,  if  any,  in  this  ca^  *'''',' 
which  caused  the  fall  of  plaintiff  o^^~ ' 


nut  street,  viz.,  the  alleged  unsafe  c' 
of   the  walk   at  that  place.      You 
structed  that  if  the  condition  of  tbn 
on  Chestnut  street  was  such  that  it 
probably   have   caused    the   fall   of 


,1itio3 
in- 

« 


while  In  the  exercise  of  ordinary  care 
self.  Independent  of  the  fact,  If  It  be  a 
that  plaintiff  was  dizzy  at  the  time,  th 
would   be  an  adequate   intervening   c 
and  the  injury  at  that  place  and  time  ^\ 
not  be   the   natural    result    of    the    fal 
plaintiff  on  the  24th  of  December,  In  w 
case  the  defendant  will   not  be  liable 
said  last  fall  as  the  result  of  the  first 
The  giving  of  such  instructions  is  assi 
as  error.    And  it  Is  the  contention  of  •. 
sel  for  appellant  that  in  no  event  was 
warrant  for  a  finding  that  as  betweoj 


alleged  negligence  in  December  and  tli 
and  Injury  In  January,  the  relatloni 
such  as  to  give  character  to  the  forii^ 
the  natural  and  proximate  cause  of  t 
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ter.    This  contention,  we  tbink,  must  be  sus- 
tained.   For  tbe  purposes  of  the  present  con- 
sideration, it  may  be  assumed  that  the  De- 
cember fall   was   brought   about    by   negli- 
gence on  the  part  of  the  defendant  city; 
that,  as  a  direct  result  of  such  fall,  plaintiff 
was  subjected  to  occasional  spells  of  dizzi- 
ness; that  be  was  suddenly  seized  with  such 
a  spell  on  the  occasion  of  his  January  ac- 
cident;  and  that  while  thus  afflicted,  and  in 
attempting  to  save  himself  by  sitting  down, 
he  slipped  and  fell,  with  the  result  as  al- 
.  leged    by    him.      Such   fact   assumption,    It 
will    be   observed,   comprehends  the   entire 
case  as  related  to  the  instructions  of  which 
complaint  Is   made.     Now,   clearly  enough, 
an  approval  of  such  instructions — and  they 
may  be  considered  together — would  neces- 
sitate our  reaching  the  conclusion,  evidently 
reached  by  the  trial  court,   that  the   facts 
warranted  a  finding  to  the  effect  that  a  di- 
rect and   unbroken   causal   relationship   ex- 
isted between  the  alleged  negligence  of  De- 
cember and  the   accident  of  January,   and 
that  the  result  as  complained  of  was  one 
that  ought  reasonably  to  have  been  antici- 
pated by  the  defendant     This   we  are  un- 
able to  do.     In  the  law  of  negligence  it  is 
fundamental    doctrine  that   the   injury   and 
damage  alleged  must  be  shown  to  have  been 
the  natural  and  direct  or  proximate  conse- 
quence of. the  wrongful  act  complained  of, 
and   the   direct   or   proximate    coa^equences 
of  a   wrongful   act  are  those  that  immedi- 
ately follow  upon  its  commission.     This  is 
not  to   be   taken   as  saying  that  the  term 
"proximate"  as  used  In  this  connection  must 
be  understood  as  meaning  closeness  or  near^ 
ness   in  point  of  time,  or  in  the  physical 
sequence  of  events';    it  means  closeness  or 
nearness  in  point  of  causal  relation.    Wat- 
son on  Personal  Injuries,  |  32.     In  general 
^^'   terms,  it  may  be  said  to  be  the  rule  of  the 
"^^    cases  that  the  causa  proxlma  is  sufficiently 
ult-  established  if  the  facts  are  so  far  connected 
nate  „  orderly  sequence  as  that  It  can  be  fairly 
ais  ca  Bid  that.  In  the  absence  of  the  cause  al- 
ntiff  "fed,  the  injury  and  damage  complained  of 
jsafe  ("{luid  not  have  occurred.     Liming  v.  Rail- 
Yon    y^  SI  lo^a,  246,  47  N.  W.  66;   McClain  v. 
1  of  t'^f'^aon  Grove,  83  Iowa,  235.  48  N.  W.  1031, 
that  it  '    K.  A.  482;  Ward  v.  Railway,  97  Iowa, 
ill  of  P'^  K.  W.  099;  Parmenter  v.  Marlon,  113 
aary  caf\  287,  85  N.  W.  90.    It  follows  as  a  mat- 
[f  ithe^i  course  that,  when  the  line  of  causa- 
e  time.  t''bas  been  broken  by  the  Intervention  of 
rreDioS  '^t  efficient,  independent  cause,  such  in- 
,i)d  KiDO  ^oing  cause  must  be  accepted  as   the 
,(  tbe  ^"anate  cause,  and  in  an  action  against 
nlicr,  1"  '^elginal  wrongdoer  the  law  will  not  un- 
be  li«'''^kke  to  further  pursue  the  question  or 
the  *''''  .ting    damage.     To   avail   the   original 
jns  '^  *^'jgdoer  as  a  defense,  however,  the  inter- 
>ntion  of  ig  cause  must  be  both  independent  and 
vent  1*'"*  onsible  of  itself.    To  quote  from  a  Icam- 
betff^^uthor:   "The  true  conception  Is  that  the 
pf  and  t''}  of  causes  is  not  broken,  so  as  to  re- 
'  relnt'O")  the  originator  of  the  first  cause  from 
'tbe  forn 
,use  of  t. 


responsibility  for  tbe  result  unless  the  In- 
dependent cause  which  intervened  was,  of 
itself,  sufilcient  to  produce  the  result.  In 
which  case  the  law  regards  it,  and  not  tbe 
antecedent  cause,  as  the  proximate  cause."' 
Thompson  on  Negligence,  {  54  (2d  Ed.). 

In  many  of  tbe  cases  it  Is  stated — and  we 
think  tbe  statement  sound  upon  reason  as 
well  as  authority — that  tiie  test  of  proxi- 
mate cause  is  whether  the  injury  and  dam-' 
age  exhibited  are  such  in  character  as  that, 
In  view  of  the  cause  originally  set  in  mo- 
tion, such  injury  and  damage  ought  to  have 
been   anticipated  as   likely   to   occur.    This, 
indeed,  is  but  a  reiteration  of  a  principle 
:  which  runs  through  the  law  of  torts  gcuei-- 
1  ally.    One  is  held  to  a  responsibility  for  the 
natural   and    probable    consequences    of    his 
\  acts,  because  such  are  conclusively  presum- 
I  ed  to  have  been  within  his  intention.    He 
'  cannot  be  held  to  answer   for   results  not 
I  within  tbe  probable,  and  hence.  In  the  exer- 
cise of  reasonable  care,  could  not  have  been 
foreseen.    That  the  particular  injury   com- 
plained of  in  a  given  case  was  untbought  of 
I  by  the  wrongdoer,  and  hence  not  foreseen  in 
point  of  fact,  is,  of  course,  immaterial.     If 
;  within  the  probable,  he  cannot  be  beard  to 
assert  a  want  of  intention.    Doyle  v.  Rall- 
I  way,  77  Iowa,  607,  42  N.  W.  555,  4  L.  R.  A. 
I  420;    Glanz  v.  Railway,  119  Iowa,  611,  93  N. 
I  W.  575;    Christlanson  v.  Railway,  67  Minn. 
94,  68  N.  W.  640 ;    Hill  v.  Wlnsor,  118  Mas.s. 
251 ;    Railway  v.  Kellogg,  94  U.  S.  469,  24  L. 
Ed.  256.    That  it  is  not  always  easy  to  trace 
the  line  of  causation  must  be  apparent    It 
may  be  said,  indeed,  that  the  books  are  re- 
plete with  cases  which  tend  to  confuse  rath- 
er than  to  moke  clear.     Manifestly  the  ques- 
tion is  not  one  of  science  or  of  legal  knowl- 
edge;  it  Is  to  be  determined  In  each  case  as 
a  fact  and  this  in  view  of  tbe  attending  cir- 
cumstances of  fact     Railway  v,  Kellogg,  su- 
pra.   And,  Invoking  a  familiar  rule,  where 
the  circumstances  are  such  that  reasonable 
minds  may  reach  different  conclusions,   the 
question  is  one  for  tlie  Jury ;   otherwise  it  Is 
to  be  determined  by  the  court.    As  each  case 
will  present  fact  conditions  varying  in  great- 
er or  less  degree  from   others,  which   have 
arisen,  It  follows  of  necessity  that  a  deter- 
I  minatlon  in  each  must  be  made  largely  to 
I  rest  upon  its  own  facts. 

Now,   that   it  might  have  been   foreseen 

I  that  a  personal  Injury  such  as  was  sustalu- 

'  ed  by  plaintiff  In  his  fall  in  December  would 

j  be  followed  by  consequences  more  or   less 

grave  In  character,  is,  of  course,  not  open  to 

.  question.    Among  these,  naturally,  would  be 

:  pain  and  suffering,  physical  and  mental ;   tbe 

,  Impairment  or  Idss  of  any  of  the  functions 

:  of  the  body,  and  even  insanity  or   death, 

might  be  expected  as  among  the  probable  re- 

j  suits.     So,  too,  inherent  In  an  injury   thus 

sustained  are  the  probable  effects  upon  the 

I  future  career  of  the  person  injured,  such  as 

the  ability  to  attend  to  the  duties,  and  to  en- 

,  Joy  the  comforts  and  pleasures  of  life,  and. 
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as  well,  the  direct  and  nnaroidable  tendency. 
In  rlew  of  the  extent  and  character  of  his  In- 
Jury,  to  expose  him  to  the  ontward  annoy- 
nnces  and  dangers  of  life.  These,  all  being 
within  the  limits  of  probable  expectation, 
are  to  be  considered  as  direct  or  proximate 
results.  It  Is  not  to  be  understood,  howeva:, 
that  a  cause,  proximate  In  Itself,  loses  Its 
,  character  as  such  because  In  proceeding  to  a 
re.'fult  naturally  to  be  expected  therefrom — 
and  wlilch  result  Is  In  fact  complained  of — 
it  mny  be  joined  by  other  and  Independent  or 
cononiTing  onuses,  and  thus  aided  in  the  ac- 
complishment of  such  result  In  all  such 
cases,  if  the  line  of  causation  Is  not  broken, 
the  orlginnl  wrongdoer  will  remain  liable. 
Liming  V.  Railway,  supra:  Gould  t.  Scher- 
mcr.  101  Iowa,  582,  70  N.  W.  697;  Haryey  ▼. 
aarlnda,  -111  Iowa,  528.  82  N.  W.  994;  0»^ 
borne  y.  Van  Dyke,  113  Iowa,  537,  85  N.  W. 
784.  54  1..  R.  A.  367.  ObTlously,  however,  It 
Is  quite  a  difTerent  thing  to  say  that  a  result  1 
having  no  direct  cansal  relation  with  the 
negligent  act  complained  of,  but  proceeding 
from  a  source  wholly  Independent  thereof, 
must  be  held  to  come  Into  proximate  relation 
with  the  original  negligent  act  because  aid- 
ed in  some  way  by  one  or  more  of  the  re- 
sults flowing  from  such  original  act  This 
would  be  to  Indeflnttely  extend  the  bounda- 
ries of  the  field  of  reasonable  expectation  be- 
yond the  limits  of  the  probable,  and  would 
be  not  only  without  warrant  In  reason,  but 
against  the  clear  weight  of  authority.  In 
principle  the  following  cases  lend  Support  to 
the  conclusion  reached  by  us:  Scheffer  v. 
Railway.  105  V.  S.  249,  26  U  Ed.  1070;  Pog- 
^ett  V.  Railway,  78  N.  C.  305;  Hnrgons  v.  ' 
Ablon.  5  Hill.  474;  Shugart  v.  Egan,  83  111. 
56,  2.">  Aui.  Rep.  850;  Spaalding  v.  Wlnslow, 
74  Me.  .')28. 

We  are  made  aware  that  a  holding,  seem- 
ingly at  variance  with  our  conclusion,  was 
reached  by  the  Wisconsin  court  In  the  case 
of  Welting  V.  Town  (Wis.)  46  N.  W.  879.  In 
tliat  case  the  negligence  charged  was  a  high- 
way defect  which  had  resulted  in  plaintiff's 
leg  being  broken.  On  the  trial  it  was  made 
to  appear  that  subsequently  a  buggy  in 
which  plaintiff  was  riding  was  overturned, 
resulting  in  a  rebreaking  of  his  leg.  The 
trial  court  charged  the  jury,  In  substance, 
that  If  the  overturning  of  the  bnggy  was 
without  negligence,  and  It  being  found  that 
the  second  breaking  of  pialntlfTs  leg  would 
not  have  occurred  but  for  the  weakened  con- 
dition thereof  consequent  upon  the  previous 
accident  the  recovery  might  include  the 
damages  preceding  directly,  from  such  second 
breaking.  The  Instruction  thus  given  was 
approved,  without  any  statement  of  reasons, 
or  discussion  of  the  principle  involved,  the 
court  resting  its  holding  upon  the  authority 
of  Brown  v.  Railway.  54  Wis.  342,  11  N.  W. 
836,  Oil,  41  Am.  Rep.  41,  and  Railway  v. 
Kellogg,  94  U.  S.  475,  24  L.  Ed.  236.  In  our 
view,  the  variance  In  the  facts  involved 
make  It  doubtful,  to  say  the  least,   If  any 


support  for  such  holding  can  be  found  In  the 
cases  upon  whidi  It  U  baaed.  But  should 
we  admit  of  soundness  in  the  holding — aotl 
w«  do  not — the  case  upon  Its  facts  is  easily 
distinguishable  from  the  case  we  have  before 
us.  Here  the  immediate,  and  hence  the 
proximate,  cause  of  the  fall  sustained  by 
plaintiff  in  January,  and  from  which  the  in- 
jury complained  of  proceeded,  was  his  slip- 
ping upon  the  ley  walk.  At  most,  the  dizzi- 
ness consequent  upon  the  December  fall  gave 
rise  to  a  necessity  for  sitting  down;  It  did 
not  cause  plaiutiff  to  slip  and  fall,  these  be- 
ing caused  wholly  by  the  condition  of  the 
walk.  Moreover,  the  Injury  to  plaintiff's 
eye,  being  the  particular  injury  here  com- 
plained of,  was  wholly  unrelated  to  any  in- 
jury sustained  as  the  direct  result  of  the  De- 
cember accident 

Without  further  extending  this  opinion, 
we  conclude,  for  the  reasons  stated,  that  the 
giving  of  the  Instructions  complained  of  was 
error.  Other  errors  assigned  are  not  llkety 
to  again  arise.  It  follows  that  the  judgment 
must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Reversed. 


CITY  OP  WAVEBLT  v.  BREMER  OOCNTT. 
(Supreme  Court  of  Iowa.     Dec.  14,  1904.) 

ITOLrr    TAX— COLLECTION— DISBUBSEICEITT — 

FEB3— LIABIUTT  OT   CTTT— APPEAL 

— EXTENT  OW  RKVIKW. 

1.  Where,  in  an  action  by  a  city  against  ■ 
county  to  recover  the  city's  proportion  of  mulct 
taxes  collected,  the  trial  court  found  that  the 
city  was  liable  to  nay  a  collection  fee  on  th* 
Rppcial  or  additional  taxes  levied  and  collected 
solely  for  the  use  of  the  dty.  but  that  the  conn- 
ty  was  not  entitled  to  deduct  a  collectioa  fee  for 
the  city's  proportion  of  the  general  statutory 
tnulct  tax,  and  the  county  alone  appealed,  the 
Supreme  Oourt  was  limited  to  a  review  of  the 
liability  of  tlie  city  for  its  proportion  <rf  the 
charge  for  collecting  the  statutory  tax. 

2.  Code,  i  2445,  provides  that  the  revenue  de- 
rived from  thn  mnlct  tax  shall  be  paid  Into  the 
county  treasury,  one-balf  of  which  shall  go  into 
the  general  fund,  and  the  remainder  shall  be 
paid  to  the  municipality  in  which  the  business 
taxed  is  conducted.  Section  400  provides  thit 
each  county  treasurer  shall  receive  for  his  serv- 
iceti  tiu-ee-fourttis  of  1  per  cent  of  ail  money 
collected  by  him  as  taxes  due  any  city  or  town, 
to  lie  paid  out  of  the  same.  Held,  that  the  half 
of  the  statutory  mulct  tax  to  which  a  city  wa« 
entitled  as  aiminst  the  county  was  not  subject 
to  a  cliarge  tor  collection  fees  la  favor  of  tke 
ooiuity  treasurer. 

Appeal  from  District  Court,  Br«ner  Oo«m- 
ty;  Clifford  P.  Smith,  Jodge. 
The  opinion  states  the  cue.    AlBmaed. 

0.  n.  Mitchell,  for  appellant  L.  L.  Thomp- 
son, for  appellee. 

WEAVER,  J.  The  dty  ©f  WaTcrly 
brought  this  action  at  law  to  recover  from 
the  defendant  a  sum  of  money  alleged  to 
have  been  collected  by  the  county  treasurer 
as  mulct  taxes  for  the  city's  use.  The  coun- 
ty, by  Its  answer,  admitted  the  collection  of 
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the  money  described,  bnt  Joatlfied  tlie  re- 
fusal to  pay  it  over  on  the  ground  that  the 
■sum  was  rightfully  retained  as  fees  of  the 
treasurer  for  his  services  in  making  the  col- 
lection. The  material  facts  may  be  stated  as 
follows:  During  the  years  1894  to  1902  the 
county  collected  the  regular  annual  mulct 
tax  or  charge  of  $600  per  year,  assessed,  as 
proTlL  i  by  the  statute,  upon  several  tracts 
of  real  estate  in  the  city  of  Waverly  which 
were  occupied  and  used  as  places  for  the 
keeping  and  selling  of  intoxicating  liquors. 
During  the  same  yciir  liie  city  of  Waverly, 
as  authorized  by  the  statute,  assessed  an  ad- 
ditional amount  of  mulct  charges  or. taxes 
upon  the  same  property,  which  assessments 
were  certified  to  the  county  treasurer,  by 
whom  they  were  collected  for  the  city's  ben- 
efit: Of  the  moneys  collected  as  aforesaid 
one-half  of  the  regular  annual  charge  of  $C0O 
^nd  all  the  special  or  additional  charge  lev- 
ied by  the  city  has  been  paid  over  to  the  city, 
except  a  balance  equal  to  the  three-fourths 
of  1  per  cent  on  the  collections  thus  made. 
On  the  foregoing  conceded  facts  the  trial 
court  found  that  the  city  was  liable  to  pay 
the  collection  fee  upon  the  special  or  addi- 
tional charge  or  tax  levied  and  collected 
solely  for  its  own  use  and  benefit,  but  held 
that  as  to  the  collection  of  the  general  or 
regular  statutory  charge  the  treasurer  could 
not  rightfully  retain  any  fee  or  commission 
for  his  services.  As  the  cotmty  alone  ap- 
peals, we  have  no  occasion  to  review  the 
finding  of  the  district  court  except  as  to  the 
eeneral  or  regular  annual  mulct  of  $300. 
The  statutory  provisions  to  which  our  at- 
tention has  been  called  are  as  follows:  Code, 
f  490:  "B5ach  county  treasurer  shall  receive 
for  his  services  the  following  compensation: 
<1)  Three  fourths  of  one  per  cent  of  all  mon- 
ey collected  by  him  as  taxes  due  any  city 
or  town,  to  be  paid  out  of  the  same."  Code, 
§  2445:  "The  revenue  derived  from  the 
[mulct]  tax  provided  for  in  this  chapter 
shall  be  paid  into  the  county  treasury,  one 
tialf  to  go  Into  the  general  county  fund  and 
the  remainder  to  be  paid  over  to  the  munici- 
pality In  which  the  business  taxed  is  con- 
•ducted."  The  first-cited  section  Is  in  the 
chapter  relating  to  the  duties  and  compensa- 
tion of  the  county  treasurer,  and  has  been 
the  law  of  the  state  for  many  years.  The 
-other  clause  is  found  In  the  chapter  relating 
to  the  sales  of  intoxicating  liquors,  and  was 
-enacted  within  a  comparatively  recent  pe- 
riod. The  propriety  of  the  original  provision 
as  applied  to  ordinary  municipal  taxes  Is 
apparent  Such  taxes  are  levied  by  the  lo- 
-caJ  authorities  of  the  city  or  town  for  its 
-own  local  purposes.  The  county  at  large  has 
no  Interest  in  them,  and  derives  no  benefit 
from  them,  and  therefore,  when  a  county  ofil- 
cer,  elected  and  paid  by  the  county  at  large. 
Is  called  upon  to  collect  these  local  taxes 
for  local  purposes,  the  municipality  which 
receives  the  benefit  of  his  services  should  pay 
«  reasonable  compensation  for  the  time  and 


labor  required  at  bis  hands.  At  Che  very 
least,  it  is  within  the  discretion  of  the  Legis- 
lature to  require  such  compensation.  The 
collection  of  the  special  or  additional  mulct, 
which  is  left  solely  to  the  discretion  of  the 
municipality,  and  Is  levied  solely  for  its  own 
use  and  benefit,  comes  within  the  suggested 
reason  which  underlies  Code,  f  490.  But 
this  cannot  be  said  of  the  regular  annual 
mulct.  That  charge  Is  levied  and  is  pay- 
able independent  of  any  initiative  or  option 
on  part  of  the  city,  except  as  the  consent  of 
the  city  is  necessary  to  the  operation  of  the 
so-called  "bar  clause''  of  the  statute.  It  is 
not  collected  as  a  city  tax,  but  as  a  general 
charge  or  penalty  on  account  of  the  businesii 
to  which  the  property  is  devoted,  and  the 
whole  sum  is  due  and  payable  to  the  county. 
When  collected,  the  statute  (Code,  (  2445) 
makes  provision  for  its  disposition  by  direc- 
tion that  one-half  be  placed  in  the  general 
county  fund,  and  the  remainder  (which  is 
the  entire  undiminished  one-half)  be  pfUd 
over  to  the  municipality  In  which  the  busi- 
ness is  conducted.  If  there  be  any  incongru- 
ity or  Inconsistency  between  the  two  sections 
of  the  statute  which  we  hare  been  consid- 
ering, then  we  think  the  trial  court  was  right 
in  holding  that  the  general  direction  in  sec- 
tion 490  most  yield  to  the  special  direction- 
found  in  section  2446.  In  our  judgment,  the 
general  mulct  charge  is  not  a  municipal  tax. 
and  the  mere  fact  that,  the  statute  provides 
tlmt  when  collected,  one-half  shall  be  turn- 
ed over  to  the  city,  gives  the  treasurer  no 
right  to  retain  the  commission  provided  for 
in  section  490. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


In  ra  SMITH. 
(Supreme  Court  of  Iowa.     Dee.  18,  1904.) 

imOXICATINO      LIQUOBS  —  PHA.B](ACIBTS— PKK- 

1CIT8— SFECIAI.   ACTION— riHAX 

OBDEB— AFFEAL. 

1.  Code,  {  2389,  relating  to  the  granting  of 
pharmacists'  permits  to  sell  liquor,  provides 
that  objections  may  be  made  by  any  citiaen  of 
the  county  wherein  the  application  is  made,  etc, 
and  that  no  permit  shall  be  granted  unless  the 
court  shall  fiiid  from  competent  evidence  that 
all  the  averments  in  the  petition  are  true.  The 
section  also  requires  the  county  attorney  to  ap- 
pear, and  authorises  any  number  of  persons, 
not  less  than  five,  filing  a  remonstrance,  to  also 
appear  by  counsel  and  resist  the  application, 
and  that  the  court,  after  hearing,  may  grant  or 
refuse  applications,  as  shall  best  subserve  the 
public  good.  Section  4101  authorizes  an  appeal 
from  a  final  order  made  in  a  special  action  af- 
fecting a  substantial  right  therein.  Held,  that 
the  trial  of  objections  filed  to  the  granting  of  n 
liquor  permit  was  a  special  action  or  proceed- 
ing, ana  that  the  remonstrants  were  entitled  to 
appeal  from  a  final  order  granting  the  permit 

2.  Where  an  applicant  for  a  drug-store  liquor 
permit  tiad  shortly  before  sarrendered  a  per- 
mit, after  an  action  for  its  revocation  had  been 
instituted,  and  on  an  application  for  a  new  per- 
mit he  failed  to  allege  and  prove  that  be  had 
been  lawfully  conducting  a  pharmacy  for  the 
six  months  last  past,  as  far  as  the  sale  of  in- 
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toxicating  Ii(pior8  was  concerned,  as  re(iuired  by 
irtatute,  and  in  his  testimony  he  practically  ad- 
mitted that  he  had  been  unable  so  to  conduct  it, 
it  was  error  for  the  court  to  grant  a  new  per- 
mit 

Appeal  from  District  Court,  Kossutb  Coun- 
ty;  W.  B.  Quarton,  Judge. 

The  applicant  was  granted  a  permit,  and 
the  remonstrants  appeal.    Reversed. 

Ryan,  Ryan  &  Ryan,  for  appellants. 
George  B.  Clarke,  for  appellee. 

SHERWIN,  J.  A  motion  to  dismiss  tbe 
appeal  was  submitted  with  the  case,  without 
argument  thereon  by  either  side,  and  we 
shall  first  consider  the  several  points  made 
therein. 

The  appellants  contested  the  application  for 
a  permit  by  flUng  a  written  remonstrance 
under  the  provisions  of  section  2389  of  the 
Code,  whereupon  a  trial  was  had  upon  the 
petition  and  remonstrance,  and  after  a  full 
bearing  the  permit  was  granted,  and  an  ap- 
peal perfected  by  the  remonstrants.  The 
motion  to  dismiss  is  based  upon  the  conten- 
tion that  an  appeal  does  not  Ue  In  these 
cases,  and  that  the  contestants  have  no  In- 
terest in  the  proceeding  entitling  them  to  an 
appeal.  The  section  of  the  statute  to  which 
'we  have  referred  expressly  provides  that 
any  citizen  of  the  county  wherein  the  appli- 
cation Is  made  may  offer  and  file  a  remon- 
strance or  objectlOQS  to  granting  the  per- 
mit, and  that  when  a  remonstrance  Is  so  filed 
a  trial  shall  be  had  and  the  Issue  be  deter- 
mined by  the  court 

The  statute  In  question,  so  far  as  the  point 
now  under  consideration  is  involved.  Is  prac- 
tically the  same  as  section  1530  of  the  Code 
of  1873,  which  provided  for  the  granting  of 
permits  to  sell  intoxicating  liquors  by  the 
board  of  supervisors  of  the  county,  and  un- 
der that  statute  we  held  that  a  remonstrant 
became,  in  effect,  a  party  to  the  proceeding, 
with  the  right  to  have  It  reviewed  and  the 
errors  and  Irregularities  therein  corrected. 
Darling  v.  Boesch,  67  Iowa,  702,  25  N.  W. 
887.  The  second  clause  of  section  4101  of  the 
Code  provides  for  an  appeal  from  "a  final 
order  made  in  special  actions  affecting  a  sub- 
stantial right  therein."  We  think  there  can 
be  no  question  that  the  trial  of  an  Issue  of 
this  kind  is  a  special  action  or  proceeding,  or 
that  the  granting  of  or  the  refusal  to  grant 
a  permit  Is  a  final  order  within  the  meaning 
of  the  statute.  We  so  held.  In  effect,  In 
State  of  Iowa  v.  Schmldtz,  6S  Iowa,  556,  22 
N.  W.  673.  Furthermore,  we  held  therein 
that  an  appeal  would  lie.  The  motion  to  dis- 
miss is  therefore  overruled,  as  Is  also  the 
motion  to  strike  the  abstract 

While  it  is  true  that  the  matter  of  Issuing 
permits  is  one  which  must  of  necessity  be 
left  largely  to  the  sound  discretion  of  the 
trial  court,  it  Is  still  the  duty  of  this  court  to 
see  that  the  requirements  of  the  statute  have 
been  fully  met  before  a  permit  shall  Issue. 
The  statute  requires  the  applicant  to  allege 


in  his  petition  and  to  prove  that  be  has  been 
lawfully  conducting  a  pharmacy  for  the  six 
months  last  past  and  In  this  we  think  the 
applicant  signally  failed.  It  is  true  there 
was  no  formal  revocation  of  the  permit  which 
he  had  shortly  before  held,  but  the  fact  tb:'u 
he  surrendered  it  under  pressure  after  :in 
action  for  Its  revocation  had  been  instltute<i 
should  have  been  sufficient  ground  f<.v  deny- 
ing this  application,  especially  in  view  of 
the  fact  that  there  was  no  attempt  upon  hi'^ 
part  to  prove  that  his  pharmacy  had  been 
conducted  in  a  lawful  manner  as  far  as  the 
sale  of  intoxicating  liquor  was  concerne>l. 
In  fact  his  own  testimony  was  practically 
an  admission  that  be  bad  been  unable  to  so 
conduct  it  We  are  also  inclined  to  the 
opinion  that  the  surrender  of  his  permit, 
under  the  circumstances  shown,  amounted. 
In  effect  to  a  revocation  thereof  within  the 
meaning  of  the  statute,  and  that  he  should 
have  alleged  and  proven  that  he  had  not 
knowingly  been  engaged  in  the  unlawful  sale 
of  liquor  within  the  last  two  years  next  be- 
fore making  the  application.  See  In  re  Tho- 
ma,  117  Iowa,  275,  90  N.  W.  581;  In  re  Wil- 
helm  (Iowa)  100  N.  W.  44;  In  re  Henery 
(Iowa)  100  N.  W.  43.  But  whether  this  be  so 
or  not  the  surrender  was  made  under  cir- 
cumstances indicating  very  strongly  that  the 
applicant  did  not  wish  to  chance  the  result 
of  a  trial,  and,  as  we  have  said,  was  a  strong 
circumstance  tending  to  sbow  that  he  hnd 
not  been  lawfully  conducting  bis  business 
and,  considered  with  the  other  evidence  in 
the  case,  almost  conclusively  proved  that  the 
applicant  was  not  entitled  to  a  permit  be- 
cause he  had  failed  to  furnish  the  proof  re- 
quired. 

We  are  of  opinion  that  a  mistake  was  mmle 
in  granting  a  permit  In  this  case^  and  the 
Judgment  is  reversed. 


BARTO  T.  IOWA  TELEPHONE  CO. 
(Supreme  Court  of  Iowa.    Dec.  17,  1904.) 

ELECTBICITY  —  KEGLIOBRCB  —  MASTEB  AMD 
SEBVANT— INJDBT  TO  TELEPHONE  LINEMAM— 
CONTBIBUTOBY  NEOLIOBNCE— ASSUUFTIOK  OF 
BISK — QUESTION  FOB  JTTBT. 

1.  A  telephone  company  which  allows  an  eli'c- 
trlc  light  company  to  string  wires  on  its  polps 
mnst  use  reasonable  precautions  to  see  that  the 
electric  light  wires  do  not  expose  its  employes 
to  unusual  peril. 

2.  Persons  maintaining  and  using  electric  ap- 
paratus must  use  a  degree  of  care  and  skill 
commensurate  with  the  danger  involved. 

3.  In  an  action  by  a  telephone  lineman  against 
his  employer  for  mjurios  caused  by  coming  :n 
contact  with  defectively  insulated  electric  li?lit 
wires  which  defendant  allowed  the  electric  lielit 
company  to  string  on  its  poles,  evidence  held  to 
justify  submiEsion  to  the  jury  of  the  issue  of  de- 
fendant's negligence. 

4.  Where  a  telephone  lineman  not  required  to 
inspect  the  wires  for  defects  nor  furnished  with 
tools  for  testing  live  wires  was  injured  by  touch- 
ing a  telephone  wire  which  had  become  charge 

T  i.  See  Electricity,  voL  U,  Cent  Dig.  >  T. 


Digitized  by 


Google 


Iowa) 


BARTO  v.  IOWA  TELEPHONE  CO. 


877 


liy  contact  with  a  defectively  insulated  electric 
liKbt  wire,  he  was  not  chai^able  with  knowl- 
edge of  the  condition  of  the  wire,  and  hence  did 
r.ot  assume  the  risk. 

5.  In  an  action  by  a  telephone  lineman  against 
his  employer  for  injuries  caused  by  coming  in 
contact  with  defectively  insulated  electric  light 
wires  which  defendant  allowed  the  electric  light 
company  to  string  on  its  poles,  evidence  held  to 
justify  submission  to  the  jury  of  the  issae  of 
plaintiff's  contributory  negligence. 

Appeal  from  District  Court,  Woodbury 
County;    Geo.  W.  Wakefield,  Judge. 

Appeal  from  Judgment'  for  damages  caused 
by  a  fall  from  a  telephone  pole.  See  119 
Iowa,  179,  93  N.  W.  268.    Affirmed. 

A.  Van  Wagenen,  for  appellant.  Hender- 
son tc  Fribourg,  for  appellee. 

LADD,  J.  On  the  18tb  day  of  April.  1901, 
the  plaintiff  was  employed  as  lineman  by  de- 
fendant and  was  engaged  in  stringing  what 
are  called  "lead  offa,"  being  connections  from 
the  main  line  of  telephone  wires  to  residences 
or  places  of  business  of  patrons.  After  as- 
c-ertalning  the  wires  with  which  to  connect  a 
laundry  near  the  Intersection  of  Court  and 
Fourth  streets  he  advised  the  wire  chief,  and 
was  Informed  that  a  certain  telephone  was 
connected  with  a  metallic  circuit  when  It 
should  have  been  a  common  return.  In  a 
metallic  circuit  two  wires  run  all  the  way 
from  the  telephone  to  the  central  office,  while 
in  a  common  return  one  wire  runs  from  the 
office  to  the  telephone,  and  the  current  travels 
back  over  a  wire  common  to  several  tele- 
{)bones,  sometimes  called  the  "McClure"  wire. 
Plaintiff,  in  proceeding  to  remedy  the  defect, 
climbed  the  pole  on  which,  about  30  feet  from 
the  ground,  were  two  crossbars,  and  above 
these  a  "hickey"  had  been  placed  by  the 
Sioux  City  Electric  Light  Company.  A 
"hickey"  consists  of  two  iron  strips  fastened 
to  the  pole  and  extending  above  its  end,  sup- 
porting a  crossbar.  On  this  crossbar  there 
were  two  electric  light  wires  of  110  volts  and 
two  primary  wires,  connecting  alternating 
currents  of  1,050  volts  each.  A  wire  tapped 
one  of  these  and  ran  down  to  the  middle  bar, 
and,  after  being  wound  around  a  peg,  onto 
the  fuse  box,  which  was  attached  to  the  lower 
crossbar  west  of  the  post,  and  over  the  end 
of  a  supporting  brace  extending  from  the  pole 
to  the  crossbar.  This  fuse  box  was  six  inches 
long  by  three  or  four  Inches  wide,  and  Is  de- 
Ecribed  as  "fusible  plug  down  in  a  receptacle 
to  blow  out  or  melt  out  In  case  of  a  short 
circuit  on  the  line."  A  substance  of  lower 
conductivity  than  the  wire  Is  placed  in  It,  and 
melts  when  two  wires  come  together.  A  con- 
verter was  attached  to  the  north  side  of  the 
pole,  the  top  of  It  at  the  middle  of  the  lower 
crossbar.  This  was  about  18  inches  high  and 
12  or  15  inches  wide.  Its  puriwso  was  to 
convert  the  current  from  a  higher  into  others 
of  lower  voltage.  In  this  Instance  the  current 
passing  into  a  store  near  by  was  reduced  to 
104  volts.  A  connecting  coil,  about  1%  Inches 
in  diameter,  of  wire  >/ii  of  an  inch  thick. 


extended  from  the  fuse  box  to  the  converter. 
Back  of  this  wire  was  the  Iron  brace  previ- 
ously mentioned,  and  as  the  coil  was  longer 
than  seems  to  have  been  necessary  it  Is  sup- 
posed to  have  been  blown  back  and  forth  by 
the  wind  against  the  brace  until  the  Insula- 
tion wore  from  the  wire.  The  telephone 
wires  were  stretched  over  the  middle  and 
lower  crossbars,  save  the  common  return, 
wblcb  was  attached  to  ^  bracket  fastened  on 
the  east  side  of  the  pole  at  the  lower  end  of 
the  brace  supporting  the  middle  crossbar. 
The  plaintiff  cut  the  return  wire  of  the  metal- 
lic circuit  and  attached  it  on  the  common 
return,  which  was  on  the  bracket  He  then 
had  hold  of  the  bracket  with  one  band,  and 
In  descending  grasped  the  Iron  brace  of  the 
wire  coll  connecting  the  fuse  box  and  the 
converter,  when,  as  the  evidence  tended  to 
show,  he  was  struck  by  a  current  of  elecjtrlclty 
and  fell  to  the  earth. 

1.  The  hickey,  electric  light  wires,  fuse  box, 
and  converter  were  placed  on  the  pole  vrith- 
out  the  defendant's  consent,  but,  as  these  had 
remained  thereon  more  than  a  year,  It  may 
well  be  assumed  to  have  been  done  with  its 
acquiescence.  That  they  were  so  placed  by 
another  company  did  not  relieve  the  defend- 
ant of  Its  duty  to  take  reasonable  precau- 
tions for  the  safety  of  Its  employes.  Though 
the  lineman  is  of  necessity  exposed  to  unusual 
dangers.  It  Is  the  duty  of  the  employer  to  see 
that  the  place  where  he  la  to  perform  his 
work  is.  In  view  of  the  situation,  reasonably 
safe;  that  Is,  shielded  from  such  perils  as 
an  ordinarily  prudent  and  skillful  man  would, 
under  like  circumstances,  guard  against,  and 
It  Is  no  excuse  to  say  that  an  act  In  violation 
of  this  duty  was  that  of  another.  If  with  the 
employer's  consent  or  acquiescence.  In  other 
words,  the  obligation  to  provide  the  employ^ 
a  reasonably  safe  place  to  work  is  an  affirma- 
tive and  continuing  duty  on  the  part  of  the 
employer.  If  the  defendant  chose  to  allow 
the  electric  light  company  to  use  its  poles. 
It  became  its  duty  to  see  that  these  were  not 
so  used  as  to  expose  the  telephone  company's 
employes  to  perils  the  risk  of  which  was  not 
assumed  in  entering  such  hazardous  employ- 
ment Soe  McGutre  v.  Bell  Tel.  Co.,  167  N. 
T.  208,  60  N.  El  433,  52  L.  R.  A.  437;  Chero- 
kee, etc..  Coal  Co.  v.  Britton  (Kan.  App.)  45 
Pac.  100;  Trainer  v.  R.  R.  Co.,  137  Pa.  145, 
20  Att.  632. 

Counsel  have  stated  in  eloquent  terms  the 
advantages  of  electricity.  The  power  sup- 
plied by  It  and  manifested  In  different  ways 
Is  now  In  common  use.  Its  economic  advan- 
tages are  Immeasurable.  Its  possibilities  are 
Inconceivable.  But  unless  properly  handled 
It  is  also  exceedingly  dangerous,  and  those 
utilizing  the  agency  cannot  complain  if  a  de- 
gree of  care  and  skill  in  the  construction  and 
maintenance  of  necessary  apparatus  and  ma- 
chinery Is  exacted  commensurate  with  the 
dangers  Involved.  McAdam  v,  Cen.  R.  &  E. 
Co.,  67  Conn.  445,  35  Atl.  341.  See  Overall 
v.  I/)ulsville  E.  4  L.  Co.  (Ky.)  47  S.  W.  442. 
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Such  la  tJbe  rule  with  respect  to  other  instni- 
mentnllties,  and  do  reason  can  be  suggested 
justifying  an  exception  in  faror  of  electricity. 
The  wire  coll  connecting  the  fnae  box  with 
the  converter  could  easily  hare  been  so  hung 
as  not  to  have  come  in  contact  with  the  iron 
brace,  and  so  adjusting  it  ttiat  the  insulation 
would  be  likely  "by  raking"  against  the  brace 
to  wear  off  might  well  have  been  found  to 
have  been  Improper  teustructlon.  It  was  as 
though  an  uninsulated  wire  had  been  left  in 
direct  contact  with  the  brace.  Of  course  the 
covering  might  have  been  expected  to  wear 
off,  but  when  wires  are  so  placed  that  this 
may  occur  at  short  intervals,  because  of  com- 
ing in  contact  with  other  material,  and  where 
loss  of  insulation  renders  them  dangerous, 
inspection  should  be  made  with  such  ftequen- 
cy  as  appears  reasonably  necessary  to  dis- 
cover and  remedy  defects,  to  the  end  that  in- 
Jury  may  not  result  therefrom.  The  lineman 
necessarily  ascended  on  the  opposite  side  of 
this  pole,  and  when  in  that  position  his  view 
of  the  wire  was  (Aatructed  by  the  location 
of  the  fuse  box,  converter,  crossbar,  and 
brace,  and  be  would  not  be  likely  to  search 
for  a  wire  on  the  other  side,  not  fastened  to, 
but  swinging  against,  the  bcace,  especially  if 
Ignorant  of  the  mechanism  of  the  fuse  box 
and  converter.  The  defendant  mfust  be  pre- 
sumed to  have  known  wliat  every  one  else 
baa  observed,  that  Itoemen  in  going  up  and 
down  poles  take  hold  of  the  braces  and  other 
projections  which  do  not  appear  to  be  dan- 
gerous, and  in  placing  or  permitting  others 
to  place  wires  and  apparatus  on  these  poles 
should  liavc  taken  this  custom  into  consider- 
ation in  guarding  against  exposing  its  em- 
ployes to  tinnecessary  peril;  and  whether  It 
did,  in  view  of  all  the  circumstances,  exerdse 
ordinary  care  and  skill  in  so  doing,  was  for 
the  Jury  to  decide. 

2.  That  plaintiff  assumed  the  risks  incident 
to  bis  employment  no  one  questions.  Had  lie 
been  an  inspector,  or  had  the  inspection  of 
the  poles  and  wires  been  a  part  of  his  du- 
ties, there  would  be  much  force  in  appellant's 
contention  that  he  should  be  held  to  have 
known  what  it  was  his  duty  to  ascertain. 
See  Anderson  v.  The  Inland  Telephone  &  Tel. 
Co.  (Wash.)  63  Pac.  657,  41  li.  R.  A.  410; 
ChlsboUn  v.  The  New  Eng.  T.  &  T.  Co.,  176 
Mass.  125,  57  N.  B.  383;  Bergln  v.  New  Eng. 
Tel.  Co.  (Conn.)  38  Atl.  888,  30  L.  R.  A.  195; 
New  Omaha  T.  H.  B.  L.  Co.  v.  Romboid  (Neb.) 
97  N.  W.  1030.  But  he  was  not  an  inspector, 
and  the  record  is  void  of  any  evidence  upon 
which  it  could  have  been  found  that  inspec- 
tion was  a  part  of  his  duty.  True,  he  was 
required  to  report  any  defects  he  might  ol>- 
serve,  but  he  was  not  directed  to  look  Hor 
them ;  was  not  furnished  with  any  apparatns 
to  test  live  wires;  did  not  know  how,  and 
was  even  ignorant  of  the  method  of  testing 
by  touching  with  the  end  of  his  fingers.  In- 
deed the  testimony  tended  to  show  that  this 
was  the  only  telephone  pole  in  the  city  with 
a  converter  and  fuse  box  attached  to  it,  and 


that,  though  plaintiff  appreciated  the  danger 
of  coming-  in  contact  with  electric  wires,  be 
bad  had  no  experience  In  protecting  blmself 
from  them.  Doubtless  he  did  assume  the 
risk  of  coming  in  contact  with  any  wire  wbicb 
in  the  exercise  of  ordinary  diligence  be  should 
have  observed.  But  he  was  without  knowl- 
edge of  the  mechanism  of  the  converter  and 
fuse  box,  and,  as  the  connecting  wire  was 
concealed  from  view,  cannot  be  beld  to  have 
been  negligent,  as  a  matter  of  law,  In  not 
discovering  it  If  not  charged  with  knowl- 
edge of  the  danger,  it  seems  unnecessary  to 
say  that  he  cannot  be  beld  to  have  assumed 
the  risk. 

3.  What  has  been  said  practically  disposes 
of  the  contention  that  plaintlB  was  oonetu- 
slvely  shown  to  have  been  guilty  of  con- 
tributory negligence.  The  additional  ele- 
ment is  the  tact  that  he  carried  an  insulat- 
ing tape  with  which  be  might  bare  wound 
the  Joint  made  by  the  lead-off  wire  with  tlir 
common  return.  Had  he  done  this  be  woald 
not  have  been  injured.  Had  he  taken  hold 
of  the  brace  on  the  ottier  side  be  would  have 
escaped.  He  oonld  have  steadied  himself 
by  placing  his  arm  about  the  pole.  One  of 
the  pegs  might  tuve  ptoven  a  safe  hand- 
hold. Had  be  foreseen  tbe  danger  of  seiz- 
ing the  brace,  onotlier  expedient  would  doubt- 
less have  been  adopted.  But  he  dU  not 
and  the  other  thingg  he  might  have  done- 
are  Important  only  in  determining  whether 
be  was  guilty  of  any  negligence  in  taking 
the  course  be  adopted.  Would  a  prudent 
man  with  one  hand  on  the  bracket,  connected 
by  a  wire  with  the  earth,  situated  as  plain- 
tiff was,  have  grasped  the  Iron  brace?  Ht> 
had  been  working  with  tbe  return  wire, 
which  appeared  to  be  safe,  and  as  there  was 
ground  for  concluding  that  he  had  do  reason 
to  suspect  that  the  brace  was  in  contact  with 
a  live  wire,  the  question  of  tifs  negligence 
was  an  open  one  for  the  determination  of  the 
Jury. 

The  rulings  on  the  adsiisslbllitT  of  evi- 
dence were  correct,  and  tbe  fnstmctlons  re- 
fused, in  so  far  as  comet,  were  Incladed  in 
those  given,  which,  when  considered  togeth- 
er, are  npt  subject  to  tlie  exceptions  used. 

Affirmed. 


FBANCIS  V.  JOHNSON. 
(Supreme  Court  of  Iowa      Dec.  17,  1901) 

NKOLiaENCB— INDEFENDEm  C0RTBACTOB8. 

1.  Where  defendant  hired  a  painter  to  paint 
bis  house  for  a  lump  sum,  givlnc  no  directions 
•a  to  the  manner  in  which  any  of  the  work  wa'< 
to  bt  done,  the  painter  was  an  independent  con- 
tractor, and  defendant  was  not  liable  for  a  fire 
caused  by  the  painter's  negligent  operation  of  a 
paint  burner. 

Appeal  from  District  Court,  Dickinson 
Ck>unty:  W.  B.  Quarton,  Judge. 

It  1.  See  Master  and  Swrant,  voL  M.  Cent  Dl(.  If 
13tt,  1X1.  12^7.  1258. 
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Action  to  reoov«r  the  relue  of  baUdlngs 
and  furniture  destroyed  bj  fire  alleged  to 
bare  been  negligently  started  by  an  eoiployfl 
of  the  defendant.  There  was  a  verdict  foe 
tbe  plaintiff,  and  from  ludgmeat  tiiereontbe 
defendant  appeals.    Keversed.* 

Cory  &  Mettler,  for  appellant  Chas.  L 
Relgard  and  Francis  &  Owen,  for  appellee. 

LADD,  J.  On  the  24th  day  of  April,  lfl02, 
the  plalutitf  was  owner  of  a  lot  at  Hay- 
n-ard's  Bay,  a  plat  of  'ground  so  called,  bor- 
dering Lolce  Okebojl,  on  wMch  he  had  erect- 
ed a  bouse  and  bom.  The  lot  next  to  tt 
belonged  to  the  defemfant  and  on  this  there 
were  like  ImproTements,  the  houses  being 
but  six  or  eight  feet  apart  On  that  day 
R.  S.  MHIer,  trlth  a  helper,  began  the  re- 
moral  of  the  old  paint  from  defendanfa 
bouse  by  the  use  of  a  blow  torch.  At  about 
2  o'clock  in  the  afternoon  the  house  took 
Are,  and  communleated  to  that  of  plaintiff 
and  his  bam,  destroying  both.  The  evidence 
was  such  as  to  sustain  Qie  finding  of  the 
Jury  that  the  fire  ■was  the  result  of  the  neg- 
ligent use  of  tlie  blow  tor<A.  Without  re- 
viewing the  rulings  of  the  court  on  the  ad- 
missibility of  evidence,  it  is  enough  to  say 
that  they  were  without  error,  save  one, 
which  was  subsequently  corrected.  Nor  had 
the  defendant  cause  to  complain  of  the  in- 
struction. The  difficulty  with  the  case  la 
that  the  evidence  was  not  such  as  to  ren- 
der the  defendant  HaMe  as  the  employer  of 
Miller.  Tbe  latter  was  shown  cou<Husively 
to  have  been  an  Independent  contractor,  for 
whose  negligent  acts  Johnson  was  in  no 
way  respotralMe.  Miller  testified,  w>heB 
called  by  plaintiff,  that  be  had  a  conversa- 
tion wit*  dcfendaist  some  time  before  the 
dre,  tn  whieh  tba  latter  said  he  wlslied  Miller 
would  go  out  and  paint  the  bouse,  and  that 
be  promised  to  go  as  soon  as  be  got  time. 
Wtaen  eatled  by  the  defendant,  be  testified 
f urtiier  that  In  August  1901,  while  painting 
a  new  cottage  for  Johnson,  the  latter  called 
bim  over  to  tbe  house  which  subsequently 
burned,  and  said:  **  'How  nniofa  will  It  cost 
to  paint  the  eld  eettage7  I  stepped  amnnd 
tbe  eld  cottage,  took  tbe  helg4it  of  U,  and 
went  back,  aodsafd:  1  will  paint  it  for  180.' 
He  said,  'All  right,'  and  tbat  be  would  not 
have  It  painted  tbls  fall.  'I  can  hardly  af- 
ford it  after  building  tbe  new  «ne,  but  yeia 
cun  paint  It  In  the  spring.'  Mr.  Johnson  did 
not  know  I  was  going' out  to  patat  tt  when 
I  did.  I  did  not  let  bim  know.  •  •  • 
'We  talked  -•ver  ilie  eeler,  and  decided  It 
should  be  as  near  tbe-  «Mor  of  tbe  new  cot' 
tage  as  it  covM  be.  IsaM  I  would  bave  to 
scrape  the  eld  paiint  6tt  on  the  north  side, 
and  uademeflth  tbe  'iwr<di  and  float  steps, 
and  on  the  side  and  celling  Of  the  front 
porch.  We  went  wraimd  add  looked  at  tt 
We  never  meatioaed  the  paint  banter.  I 
did  not  have  any  at  tbe  time.  We  84inply 
talked  of  scraping  it  Off.  We  had  no  talk 
«g  to  the  naaner  «r  oteans  or  aactbods  to 


be  used  In  scraping  it  off.  I  examined  the 
old  paint  He  said  it  would  bare  to  be 
scraped  off.  and  1  suid  it  would  have  to  bo. 
I  did  not  tell  Uim  bow  1  would  scrape  it 
off,  or  with  what.  He  did  not  ask  me  what 
I  was  going  to  use.  •  •  •  1  told  him  1 
would  do  it  for  $30.  I  was  to  receive  that 
amount.  He  told  me  the  color  of  it.  He 
said  lead  and  oil  was  to  be  used.  He  said 
he  would  pay  $30  for  the  Job."  Miller  hired 
his  own  assistant  The  testimony  o(  John- 
son was  substantially  tlie  same,  and  was 
corroborated  by  that  of  his  wife,  of  whoiu 
Miller  procured  tbe  key.  There  was  no  oth- 
er evidence  bearing  on  the  subject  save  that 
of  two  witnesses  tending  to  show  tbat  Miller 
bad  said  outside  of  court  that  "nothing  was 
■aid  between  him  and  Johnson  as  to  bow 
be  should  be  paid,"  and  that  Jobnsou  knew 
bow  be  was  going  to  remove  tbe  palut  But 
Miller  was  not  a  party  to  tbe  action,  and 
his  contradictory  statements  could  have  been 
considered  only  for  impeachment  purposes. 
Tbe  eoly  substantive  evidence  on  tbe  sub- 
ject was  to  tbe  effect  tbat  Miller  took  tbe 
contract  of  removing  tbe  old  palut  replac- 
ing it  with  other  of  lead  and  oil  of  tbe  same 
color  as  the  new  cottage.  The  means  to  be 
used  were  of  bis  own  choosing,  and  be  was 
to  recrive  a  lump  6um  for  the  entire  job. 
We  can  discover  uotbing  lacking  wbldi  was 
essential  to  constitute  bim  an  independent 
contractor.  The  means  were  entirely  within 
bis  control.  Tbe  result  was  all  Jobnsou  re- 
quired for  tbe  money  to  be  paid.  "An  in- 
dependent contractor  is  one  who,  e.xercisiug 
an  Independent  employment  contracts  to  do 
a  piece  of  work  according  to  his  own  meth- 
ods, and  without  being  subject  to  tbe  con- 
trol of  bis  employer,  except  as  to  tbe  result 
of  bis  work."  Hampton  v.  Unterkircber, 
97  Iowa,  509,  6G  N.  W.  776;  Hughbanks  v. 
Investment  Co.,  ©2  Iowa,  267,  60  N.  W.  640; 
Overbouser  v.  American  Cereal  Co.,  118 
Iowa,  417,  92  N.  W.  74.  In  view  of  tbe  con- 
clusion reached,  it  is  unnecessary  to  pass  on 
the  motions  submitted  with  tbe  caaei. 
Revesaed. 


TIMBER  V.  DESPAROIS. 

(Supreme  Court  of  South  Dakota.     Dec  7, 

1904.) 

DEED— EXECUTION— BVIDENCX  —  ACKNOWLEDO- 
MEST  OT  UASBIEB  WOMAW— ABAWDONMENT. 

1.  Evidence  in  an  action'  to  qnlet  title  to  land 
held  suflicieat  to  saBtain  a  finding  that  a  deed 
execnted  by  mark  was  executed  by  plaintiff, 
though  the  name  written  in  waa  spelled  dif- 
ferently from  hers. 

2.  A  certificate  of  acknowledgment  of  a  mar- 
ried woman  atating  that  she,  on  a  "separate" 
examination,  apart  from  her  husband,  acknowl- 
edged the  deed,  sufficiently  showa  compliance 
with  Laws  1863-60,  p.  95,  |  521,  providinsr 
that  acknowledgment  of  a  married  woman  shall 
be  on  a  "priv&te"  examination,  apart  from  her 
husband. 

3.  Failure  of  one  for  over  20  yean  to  pay  tax- 
es on  property  or  exercise  any  acta  of  owner- 
ship ever  it,  during  which  time  «ae  who  rcoeir- 
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«d  a  de(H]  thereof  from  the  grantee  in  a  deed 
purporting  to  have  been  executed  by  her  has  im- 
proved and  occupied  it,  is  evidence  of  abandon- 
ment by  her. 

Appeal  from  Circuit  Court,  Union  Couuty. 

Action  by  Amelia  Missouri  Timber  against 
Mary  Desparois.  Judgment  for  defendant 
Plaintiff  appeals.    Affirmed. 

J.  A.  Miller  and  Wlnsor  &  McNangbton,  for 
appellant  E.  J.  Stason  and  Ericson  &  Stick- 
ney,  for  respondent 

CORSON,  P.  J.  This  was  an  action  to 
<inlet  title  to  a  quarter  section  of  land  situ- 
ated in  Union  county.  The  plaintiff  claims 
title  under  and  by  virtue  of  a  United  States 
patent  Issued  to  her  by  the  name  of  Amelia 
Reulo,  a  half-breed  of  the  Yankton  tribe  of 
Indians,  and  wife  of  Charles  Reulo.  The  de- 
fendant claims  title  to  the  same  land  by  vir- 
tue of  a  deed  purporting  to  have  been  ex- 
ecuted by  Emily  Rulo  and  Charles  Rulo  to 
August  Traversle.  The  patent  bears  date  of 
the  17th  day  of  December,  1874,  and  was 
filed  for  record  July  24, 1875.  The  deed  pur- 
porting to  have  been  signed  by  Emily  Rulo 
and  Charles  Rulo,  by  their  marks,  was  ex- 
ecuted the  31st  day  of  July,  A.  D.  18C7,  some 
eight  years  prior  to  tbe  execution  of  the  pat- 
ent by  the  United  States  to  Amelia  Reulo. 
The  following  is  a  recital  In  the  patent: 
"Whereas,  by  the  7th  article  of  the  treaty 
concluded  on  the  9th  of  April,  1858,  between 
the  commissioners  on  the  part  of  the  United 
States,  and  the  chiefs  and  delegates  of  the 
Yankton  tribe  of  Sioux  or  Dakota  Indians, 
the  half-breed  Yankton,  wife  of  Charles  Reu- 
lo, namely,  Amelia  Reulo,  became  entitled  to 
one  half  section  In  fee;"  and  then  proceeds  to 
grant  and  describe  the  half  section,  the  half 
of  which  is  In  controversy  In  this  action.  In 
that  recital  It  will  be  noticed  that  the  plain- 
tiff was  entitled  to  the  half  •section  by  virtue 
of  the  treaty  made  in  1858,  some  10  years 
prior  to  the  alleged  execution  of  the  deed  by 
the  plaintiff  to  Traversle,  through  whom  the 
defendant  deralgns  her  title.  The  deed,  as  be- 
fore stated,  purported  to  be  executed  by  the 
said  Emily  Rulo  and  her  husband  as  Charles 
Rulo.  The  certificate  of  John  Currier,  notary 
public,  before  whom  the  acknowledgment  of 
Emily  Rulo  and  Charles  Rulo  were  taken, 
gave  the  names  as  before  stated,  Charles 
Rulo  and  Emily  Rulo. 

The  court  In  its  findings  of  fact,  found 
that  on  December  17,  1874,  the  United  States 
Issued  Its  patent  to  the  plaintiff  by  the  name 
of  Amelia  Reulo,  end  that  on  July  31,  1867, 
the  plaintiff,  tinder  the  name  of  Emily  Rulo, 
together  with  her  husband,  Charles  Rulo,  sold 
and  conveyed  the  premises  to  August  Tra- 
versle; that  the  grantee  in  said  deed  took 
possession  of  said  land  under  the  same  about 
the  year  1872,  and  remained  In  possession  of 
the  same  until  the  great  fiood  In  the  spring 
of  1881,  when  said  premises  were  covered  by 
the  overflow  of.  the  Big  Sioux  and  Missouri 
rivers  to  such  an  extent  that  the  fences  there- 


on were  partially  destroyed,  and  rendered  the 
land  unfit  for  occupation  and  cultivation; 
that  said  August  Traversle  and  wife,  on  De- 
cember 16,  1880,  sold  and  by  a  warranty  deed 
conveyed  to  one  Desparois  the  premises  in 
controversy;  that  about  March  or  April,  ISM. 
said  Desparois,  by  his  employes,  commenced 
the  cultivation  of  said  premises  and  the  re- 
pairs of  the  fences,  and  remained  In  actual 
possession  and  occupation  of  the  same  under 
said  deed  until  September,  1895,  when  he  con- 
veyed the  same  to  the  defendant;  and  that 
for  more  than  20  years  prior  to  the  com- 
mencement of  this  action  the  entire  premises 
in  controversy  liad  been  substantially  inclos- 
ed by  a  permanent  fence;  that  since  the  date 
of  said  deed  the  defendant  has  been  in  con- 
tinuous and  actual  possession  of  said  prem- 
ises, cultivating  the  same  and  maintaining  a 
substantial  inclosure  around  the  same:  that 
said  premises  for  more  than  20  years  prior 
to  the  commencement  of  this  action  had  lieen 
cultivated  and  used  for  tillage  and  meadow 
purposes,  and  in  accordance  with  the  usual 
course  of  husbandry  in  said  county,  by  the 
defendant,  her  husband,  and  his  grantor,  Au- 
gust Traversle;  that  the  plaintiff  has  never 
paid  any  taxes  upon  said  premises,  or  any 
portion  thereof;  that  the  plaintiff  has  at  no 
time  resided  on  said  land,  or  in  any  way  oc- 
cupied the  same,  or  at  any  time  cultivated  or 
Improved  the  same,  and  has  never  received 
any  pay  from  said  Traversle  or  any  one  for 
the  use  of  said  premises;  that  the  plaintiff 
at  all  times  since  July  16,  18C7,  has  resided 
eitlier  at  Rulo,  Neb.,  or  at  the  Yankton  or 
Pouca  agencies,  the  two  latter  places  being 
within  92  miles  of  said  premises:  that  plain- 
tiff had  knowledge  about  the  year  188G  of 
the  fact  of  the  transfer  of  said  land  by  said 
Traversle  to  N.  Desparois,  as  above  found, 
and  had  actual  knowledge  In  1881  and  subse- 
quently that  others  were  cultivating  said  land 
and  improving  the  same;  that  the  plaintiff 
at  no  time  since  the  execution  of  said  deed 
on  July  31,  1867,  made  any  demand  upon  de- 
fendant or  her  grantor,  or  upon  any  person, 
for  the  possession  of  said  premises,  untQ 
about  March  4,  1900.  From  these  facts  the 
court  concludes  that  the  defendant  Is  the 
owner  In  fee  simple  of  the  premises  in  con- 
troversy, that  the  plaintiff  has  no  title  to  or 
Interest  therein,  and  that  the  defendant  is 
entitled  to  the  decree  and  Judgment  dismiss- 
ing the  action. 

The  appellant  contends  that  the  plaintiff 
was  entitled  to  the  land  by  virtue  of  the 
treaty  ot  1858,  and  also  und»  and  by  virtue 
of  the  patent  In  which  she  was  described  by 
the  name  of  Amelia  Reulo,  and  not  as  Emily 
Rulo,  which  name  purports  to  be  signed  to 
the  deed  conveying  said  property  in  contro- 
versy to  said  Traversle;  that  the  court  erred 
in  admitting  in  evidence  the  said  deed,  for 
the  reason  ttiat  the  same  does  not  purport  to 
be  executed  by  Amelia  Reulo,  but  by  one 
Emily  Rulo;  and  that  the  certificate  of  ac- 
knowledgment of  the  deed  was  not  suiBcient 
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to  entitle  the  deed  to  be  recorded  under  the 
statutes  of  this  state. 

It  clearly  appears  from  the  evidence  of 
Mr.  Smythe,  cotinty  Judge  of  Union  county, 
who  testified  that  he  was  familiar  with  the 
French  language,  and  Amelia  in  French  has 
Bubstantiftlly  tha  same  sound  as  Emily  in 
English.  This  evidence  is  not  contradicted, 
and  in  view  of  the  fact  that  the  plaintiff  and 
her  husband  signed  the  purported  deed  by 
making  their  marks  we  are  of  the  opinion 
that  the  court  was  justified  in  holding  that 
the  purported  slgiiatarea  of  Bmlly  Rulo  and 
Charles  Rulo  were  in  fact  the  aignatores  of 
Amelia  Reulo  and  Charles  Reulo,  and  that 
the  scrivener  In  writing  the  deed  and  the 
notary  in  taking  the  acknowledgment  gave 
the  names  as  nearly  as  they  could  by  sound 
in  English.  The  trial  court.  In  taking  this 
view  of  the  deed,  was  not  only  exercising 
his  own  Judgment  in  holding  that  Emily 
Rulo  and  Amelia  Reulo  were  in  fact  one  and 
the  same  name,  but  this  view  was  supported 
by  the  verdict  of  the  special  Jury,  who, 
'after  a  careful  examination  of  the  evidence, 
arrived  at  the  same  conclusion.  It  is  true 
the  plaintiff  in  her  testimony  denied  making 
any  deed  or  selling  the  property  to  Traver- 
sle,  but  she  nowhere  denies  in  terms  that  she 
executed  the  original  deed,  a  copy  of  which 
wa.s  Introduced  in  evidence.  The  testimony 
of  the  plaintiff  upon  this  subject  is  as 
follows:  "I  never  received  any  pay  of  any 
kind  from  Mr.  Traversie  for  this  land  or  Its 
dse.  I  never  sold  Trai'e-sie  any  land."  It 
Is  significant,  therefore,  that  the  plaintiff 
nowhere  denies  in  her  testimony  that  she 
executed  the  original  deed  by  making  her 
mark  thereto,  and  acknowledged  the  some 
before  the  notary  public.  The  trial  court 
accepted  and  approved  all  the  findings  of  the 
Jury,  and  we  are  unable  to  say  that  the  evi- 
dence in  the  case  preponderates  against  the 
findings  of  the  court 

It  Is  further  contended  by  the  appellant 
that  the  court  erred  in  admitting  the  deed 
purporting  to  have  been  executed  by  the 
plaintiff  and  her  husband,  for  the  reason 
that  her  acknowledgment  was  not  in  accord- 
ance with  the  laws  of  this  state,  and  that, 
therefore,  the  deed  was  not  entitled  to  rec- 
ord, and  no  certified  copy  of  it  was  admissi- 
ble In  evidence.  The  law  In  fofce  at  the 
ttnie  provided:  "The  acknowledgment  of  a 
married  woman  to  an  Instrument,  purport- 
ing to  be  executed  by  her,  cannot  be  taken 
fvlthln  this  territory,  unless  she  acknowl- 
edges to  the  officer,  on  a  private  examina- 
tion, apart  from  her  husband,  that  she  exe- 
cuted such  Instrument  freely,  and  without 
any  compulsion  or  fear  of  her  husband." 
Section  921,  p.  95,  Laws  1865-00.  The  part 
of  the  acknowledgment  in  this  case  neces- 
sary to  be  considered  is  as  follows:  "And 
tlie  said  ESmily  Rulo  on  a  separate  examina- 
tion apart  from  her  husband  acknowledged 
tbat  she  executed  the  foregoing  deed  of  her 
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own  free  will,  and  without  fear  or  compul- 
sion of  her  husband  or  of  any  other  person. 
Witness  my  hand  and  ofildal  seal  the  day 
and  year  last  above  written.  John  Currier, 
Notary  Public."  It  will  be  observed  that 
in  this  certificate  the  notary  certifying  that 
the  "said  Emily  Rulo  on  a  separate  examina- 
tion apart  from  her  husband"  used  the  word 
"separate"  Instead  of  "private."  We  are 
of  the  opinion  that  the  claimed  defect  in 
this  acknowledgment  Is  not  sufficiently  ma- 
terial to  exclude  the  deed  from  record.  The 
'word  "s^tarate"  Imports  that  the  acknowl- 
edgment of  the  plaintiff  was  taken  by  a  pri- 
vate examination.  Webster's  International 
Dictionary  defines  the  adjective  "private"  as 
follows:  "Personal,  separate;  sequestered 
from  company  or  observation,  secret,  seclud- 
ed, lonely,  solitary."  It  would  seem,  there- 
fore, that  "private"  and  "separate,"  as  de- 
fined by  this  lexicographer,  mean  substan- 
tially the  same  thing.  It  would  seem,  there- 
fore, that  the  use  of  the  word  "separate" 
Instead  of  "private"  cannot  be  regarded  as  a 
defect  in  the  -  acknowledgment  that  would 
have  the  effect  of  excluding  the  original  deed 
from  record.  In  Wilson  v.  Russell,  4  Dak. 
376,  81  N.  W.  655,  the  territorial  Supreme 
Court  held  that'  a  substantial  compliance 
with  the  form  of  acknowledgment  required 
by  the  statute  is  sufficient  This  court  has 
also  held  in  Cannon  v.  Demlng  that  a  certifi- 
cate substantially  complying  with  the  stat- 
utes Is  sufficient  3  S.  D.  421,  63  N.  W.  863. 
Undoubtedly,  the  certificate  of  acknowledg- 
ment must  be  in  i;ubstantial  compliance  to 
the  requirements  of  the  statute,  but  it  will 
not  be  held  defective  where  there  Is  such  a 
compliance,  though  not  using  the  exact  lan- 
guage of  the  statute,  when  the  language  used 
is  equivalent  to  that  required  by  the  statute. 

It  is  insisted  by  the  respondent  that  the 
plaintiff  is  estopped  from  prosecuting  this 
action  by  laches  on  her  part,  and  the  trial 
court  seemed  to  take  this  view  of  the  case. 
It  appears  from  the  findings  of  the  court 
and  from  the  undisputed  evidence  that  the 
plaintiff  has  never  paid  any  taxes  upon  the 
property,  has  never  made  any  Improvements 
thereon,  has  never  in  fact  occupied  the  prem- 
ises since  the  execution  of  the  deed  purport- 
ing to  be- executed  by  her  to  Traversie.  It  is 
true  she  claims  that  Traversie  occupied  it  by 
her  permission,  and  who  conveyed  the  same 
to  Desparois,  the  husband  of  the  defendant, 
as  early  as  1880,  and,  so  far  as  the  record 
discloses,  the  plaintiff  made  no  objection  to 
the  occupancy  of  the  premises  by  Desparois 
and  his  wife  until  one  month  prior  to  the 
commencement  of  this  action.  The  neglect 
of  the  plaintiff  for  such  a  lapse  of  time  to 
pay  taxes  upon  the  property  or  exercise  any 
acts  of  ownership  over  the  same  is  clearly 
evidence  of  abandonment  on  her  part. 

The  question  of  laches  and  abandonment 
has  been  so  fully  discussed  in  Murphy  v.  Da- 
foe  (S.  D.)  99  N.  W.  86,  that  we  do  not  deem 
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it  neceasuT  to  gtre  the  std>Ject  further  am- 
glderstlon  on  thla  appeal 

The  Judgment  of  the  circuit  court  and  or- 
der denying  a  new  trial  are  a£Brmed. 


J.  F.  KELLET  &  CO.  ▼.  MEAD. 

(Supreme  Court  of  South  Dakota.     Dec.  7, 

1904.) 

INJUNCTION    ACTION  —  DISMISSAL  —  ABBESSINQ 
DAUAOKB— FLEADinO— EX    PAKTK    OBDEB.  ' 

1.  The  action  for  injunction  is  not  digmissed, 
depriving  the  court  of  authority  to  assess  dam- 
ages therein,  by  an  order  that  the  temporary 
restraining  order  t>e  vacated,  and  the  action  be 
dismissed,  but  that  no  judgment  be  entered  on 
the  order,  till  the  damages  be  ascertained. 

2.  Dismissal  of  an  action  for  injunction  on 
motion  of  plaintiff  in  effect  determines  that  the 
injunction  order  was  improperly  issued. 

a  Under  Code  Civ.  Proc  S  200,  providing 
that  if,  in  an  action  for  injunction,  the  court 
decides  that  plaintiff  was  not  entitled  thereto, 
defendant's  damages  may  be  ascertained  by  a 
reference,  or  otherwise,  as  the  court  shall  direct, 
damages  may  be  assessed,  though  they  are  not 
claimed  in  the  pleadings. 

4.  The  making  of  an  ex  parte  order  to  assess 
defendant's  damtiges  in  an  injunction  action  is 
harmless,  plaintiff  being  at  and  taking  part  in 
such  assessment  proceedings.' 

Appeal  from  Circuit  Court,  Brown  County. 

Action  by  J.  F.  Kelley  &  Co.  against  El- 
lery  O.  Mead.  Judgment  for  defendant,  and 
plaintiff  appeals.    Afllrmed. 

5.  H.  Cranmer,  for  appellant.  Charles  M. 
Stevens,  for  respondent 

CORSON,  P.  J.  On  the  28th  day  of  No- 
vember, 1902,  the  circuit  court  of  Brown 
county  made  and  entered  the  following  or- 
der in  this  case:  "The  above-entitled  action 
coming  on  for  bearing  on  this  28th  day  of 
November,  1902,  •  •  •  it  is  ordered  that 
the  temporary  restraining  order  heretofore 
issued  herein  be,  and  the  same  is  hereby, 
vacated,  set  aside,  and  dissolved;  and  it  is 
farther  ordered  that  the  said  action  be,  and 
hereby  is,  dismissed  at  plaintiff's  cost,  but 
judgment  be  not  entered  upon  this  order 
ontil  defendant's  damages  under  said  re- 
straining order,  if  any,  be  ascertained  by 
reference  or  otherwise,  as  the  court  shall 
direct."  Subsequently,  on'  the  7th  day  of 
May,  190S,  the  court  made  the  following  or- 
der: "TUs  cause  coming  on  before  the  court 
under  the  order  of  the  court  for  a  hearing 
and  assessment  of  the  damages  of  the  de- 
fendant arising  out  of  the  injunctlonal  or- 
der issued  therein,  Charles  M.  Stevens  ap- 
pearing as  counsel  for  the  defendant,  and 
S.  H.  Cranmer  for  the  plaintiff,  and  the  court 
having  heard  the  evidence  of  the  respective 
parties,  and  having  duly  cohsldered  the 
same,  it  is  ordered  that  defendant's  dam- 
ages resulting  from  the  issuance  of  the  in- 
junctlonal order  In  said  action  be,  and  the 
same  are  hereby,  assessed  at  the  sum  of  one 
hundred  and  ninety  and  «<>/ioo  dollars.  To 
nlalntiff  did  at  the  time  duly  except. 


and  the  exception  la  aHowed."  Thereafter, 
on  the  11th  day  of  May,  1908,  the  court  en- 
tered the  following  judgment  in  the  case, 
from  which  the  plaintiff  has  appealed  to  this 
court;  "Issue  having  been  duly  joined  in 
the  above-entitled  cause,  and  afterwards  up- 
on the  motion  of  the  plaintiff  therein,  the 
court  having  made  and  entered  its  order 
yacating  and  setting  aside  the  inJonctioDal 
order  theretofore  entered  therein,  and  the 
court  liaving  further  ordered  that  the  action 
be  dismissed,  with  costs,  but  that  judgment 
be  not  entered  until  defendant's  damages  un- 
der the  restraining  order  of  the  court  ^rere 
ascertained  and  assessed,  *  *  *  it  Is  con- 
sidered and  adjudged  that  the  above-entitled 
cause  be,  and  the  same  is  hereby  dismissed: 
and  it  is  further  considered  and  adjudged 
that  said  defendant,  Ellery  O.  Mead,  bave 
and  recover  of  said  plaintiff,  J.  F.  Kdley  & 
Company,  a  corporation,  as  damages,  the 
sum  of  $190.40,  together  with  the  costs  of 
this  action,  taxed  at  $10.45,  making  in  all 
the  sum  of  $200.85." 

The  action  was  brought  to  ^strain  the 
defendant  from  Interfering  vrlth  plalntUTr 
possession  of  a  certain  building  in  the  dty  of 
Aberdeen,  and  on  the  commencement  of  the 
suit  a  restraining  order  was  issued,  upon 
which  the  plaintiff  was  required  to  gire  the 
usual  undertaking  to  pay  all  damages  which 
the  defendant  might  sustain  by  reason  of  the 
Injunction.  The  injunction  order  was  Issued 
on  or  about  September  16, 1902,  and  remain- 
ed In  force  until  the  28th  day  of  November 
of  the  same  year.  On  the  assessment  of 
damages  before  the  trial  court  the  appel- 
lant objected  to  any  evidence  being  received 
for  the  reasons  (1)  that  the  action  had  been 
dismissed;  (2)  that  there  was  no  claim  for 
damages  In  the  pleadings;  (3)  that  there  'was 
nothing  before  the  court  on  which  the  tes- 
timony could  be  taken.  The  objections  -were 
overruled,  and  the  plaintiff  excited.  It  Is 
contended  by  the  appellant  that  all  evidence 
should  have  been  excluded  upon  the  grounds 
stated  in  the  objection,  but  In  our  opinion 
the  court  was  clearly  right  In  admitting  the 
evidence. 

It  will  be  observed  that  the  original  order 
of  dismissal,  made  and  entered  by  the  court 
on  the  28th  day  of  November,  1902,  was  in 
the  nature  of  an  Interlocutory  judgment  It 
ordered  that  the  temporary  restainlng  ordw 
theretofore  issued  in  the  action  be  vacated, 
set  aside,  and  dissolved,  and  that  the  said 
action  be  dismissed,  but  that  no 'judgment 
should  be  entered  upon  the  order  until  the 
defendant's  damages  under  the  restraining 
order  should  be  ascertained  by  reference. 
There  was  no  formal  adjudication  by  the 
trial  court  that  the  Injunction  order  was  im- 
properly issued,  but  thla  was  In  effect  de- 
termined by  the  dismissal  of  the  action  on 
motion  of  the  plaintiff.  10  Ency.  Plead.  & 
Prac.  1123-1124;  DowUng  v.  Polack,  18  CaL 
625:    Kane  v.  Casgraln,  69  Wis.  430,  34  N. 
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W.  241:  Mitchell  t.  SulUvan,  30  Kan.  231,  1 
Pac.  518. 

SectiDD  200  of  the  Code  of  Civil  Procedure 
proTldes:  "Where  no  provlsloa  Is  made  by 
statute  as  to  security  upon  an  Injunction,  the 
court  or  judge  shall  require  a  written  un- 
dertaking on  the  part  of  the  plaintiff,  with 
or  without  sureties,  to  the  effect  that  the 
plaintiff  will  pay  to  the  party  enjoined,  such 
damages,  not  exceeding  an  amount  to  be 
specified,  as  be  may  sustain  by  reason  of  the 
Injunction,  if  tbe  court  shall  finally  decide 
that  the  plaintiff  was  not  entitled  thereto. 
The  damages  may  be  ascertained  by  a  refer- 
ence, or  otherwise,  as  the  court  shall  direct" 
Tbe  section  of  the  Code  quoted  Is  a  ver- 
batlm  copy  of  section  222  of  the  former  New 
York  Code  of  Civil  Procedure.  The  courts  of 
New  York,  under  this  section  of  their  stat- 
ute, have  uniformly  held  that  damages  may 
be  assessed  upon  a  reference  or  otherwise, 
as  the  court  may  determine.  Metbodlst 
Church  V.  Barker,  18  N.  Y.  468;  Pac.  Mall 
&  Steamship  Co.  ▼.  Toel,  86  N.  T.  646;  J<mv 
dan  ▼.  Volkennlng,  72  N.  Y.  300.  Tbe  Sa- 
preme  Court  of  Wisconsin,  under  a  similar 
statute,  baB.ad(vted  the  same  rule.  Wis. 
M.  &  F.  Ins.  Co.  Bnk.  v.  Dumer,  114  Wis. 
369,  00  N.  W.  435;  Parish  v.  Reeve,  63  Wis. 
315,  23  N.  W.  568;  Kane  v.  Casgraln,  69 
Wis.  430,  34  N.  W.  241.  This  court,  in  speak- 
ing of  this  provision  in  Bdmlson  v.  Slouz 
Falls  Water  Company,  10  S.  D.  440,  73  N. 
W.  911,  says:  '^be  statute  seems  to  con- 
template a  summary  proceeding  for  the  as- 
sessment of  damages,  vrithout  a  trial  by 
Jury,  and  without  formal  pleadings  required 
in  ordinary  actions."  The  contention  of  the 
appellant,  therefore,  that  any  evidence  was 
inadmissible  for  the  reason  that  the  judg- 
ment of  dismissal  bad  been  entered,  and  that 
there  was  no  claim  for  damages  in  the  plead- 
ings, is  untenable,  and  the  court  was  clearly 
right  in  overruling  the  appellant's  «obJectlon. 

The  defendant  introduced  evidence  tending 
to  prove  that  the  rental  value  of  the  prop- 
erty daring  the  time  the  injunction  order 
was  tn  force  was  at  least  $65  per  month,  and 
It  appears  from  the  evidence  that  the  plain- 
tiff retained  possession  from  the  date  of  tho 
Injunction  order,  September  16th,  to  about 
the  28th  of  November,  when  the  action  was 
dismissed.  There  was  no  evidence  offered  on 
tbe  part  of  the  plaintiff  that  he  paid  any 
rent  for  the  time  intervening  between  Sep- 
tember 16th  and  the  28th  of  November,  and 
tbere  is  no  presumption  that  the  defends  ir 
received  rent  for  tbe  premises  during  -  that 
time. 

It  is  contended  by  the  appellant  that  it 
■wan  showi;  by  the  testimony  of  the  defend- 
ant on  cross-examination  that  be  received  the 
rent,  during  the  time  the  injunction  order 
■w&a  In  force,  from  other  parties  to  whom  he 
bad  leased  the  premises,  but  it  is  somewhat 
dll&cnlt  to  determine  from  the  record  pre- 
sented what  the  evidence  of  the  defendant 


really  was  upon  that  question,  and,  in  view 
of  the  fact  that  the  matter  of  the  assess- 
ment of  damages  was  tried  by  the  court,  we 
are  not  able  to  say  that  there  was  a  prepon- 
derance of  evidence  agalpst  the  findings  as 
to  the  amount  of  damages  sustained  by  the 
defendants.  The  court  was  undoubtedly  bet- 
ter able  to  determine  from  the  evidence  of 
the  defendant  what  he  intended  by  the  use 
of  certain  expressions,  which,  as  they  ap- 
pear In  the  record,  might  possibly  be  con- 
strued to  mean  that  he  had  been  paid  rent 
daring  the  time.  Tbere  were  other  expres- 
sions of  the  witness,  however,  that  seem  to 
qualify  such  statements,  and  leave  the  mean- 
ing of  the  witness  In  doubt.  It  Is  further 
contended  by  the  appellant  that  tbe  court 
erred  in  making  tbe  order  to  assess  tbe  dam- 
ages without  notice  to  tbe  plaintiff.  While 
we  cannot  commend  the  practice  of  making 
such  an  order  ex  parte,  and  without  due 
notice  to  tbe  adverse  party,  tbe  omission  of 
such  notice,  in  view  of  tbe  fact  that  *' 
plaintiff  was  preseut  and  took  part  In  tbe 
proceedings  for  the  assessment  of  tbe  dam- 
ages, constitutes  no  prejudicial  error  for 
which  tbe  plaintiff  would  be  entitled  to  a 
reversal  of  the  judgment 

Finding  no  error  in  the  records,  the  Jadg- 
ment  of  the  court  below  is  affirmed. 


CLARKE  V.  CONNBRS  et  al. 

(Supreme  Court  of  South  Dakota.     Dec.  .7, 
1904.) 

BUILDina  ABSOOIATIORS  -~  IX>ARS— PBEMIUM— 
ABBITRABT  ESTABLISHUKNT  OF  PBEMIUM— 
BVIDENCE— BtrrPICIBNCT— APPEAt  —  BEVIEW 
— SCOPS. 

1.  Where  a'  premlnm  exacted  from  a  borrow- 
ing stockholder  In  a  building  asaociatlon  was 
not  fixed  by  competitive  bidding,  as  required  by 
the  by-Iawg  and  Key.  Civ.  Code,  {  816.  and  the 
amount  of  premium  and  interest  was  in  excess 
of  the  le|a1  rate,  the  excess  was  applicable  to 
the  principal  obligation. 

2.  In  a  suit  to  foreclose  a  mortgage  given  to 
a  building  association,  evidence  considered,  and 
held  to  warrant  a  finding  that  the  premium  paid 
by  the  borrowing  stockholder  was  fixed  arbi- 
trarily by  the  association,  and  not  determined  by 
competitive  bidding. 

3.  To  overcome  the  presumption  that  facts 
found  by  the  trial  court  are  fully  justified,  a 
preponderance  of  evidence  against  such  findings 
must  clearly  appear  from  the  record  on  appeal. 

Appeal  from  Circuit  Court  Lawrence 
County. 

Action  by  M.  C.  Clarke,  as  receiver  of  tbe 
American  Savings  &  Loan  Association, 
against  Milton  C.  Conners.  .Tr.,  as  executor 
of  the  last  will  of  Milton  C.  Conners,  deceas- 
ed, and  others.  From  a  judgment  In  favor 
of  defendants,  plaintiff  appeals.    Affirmed. 

Frawley  &  Frawley,  for  appellant.  Cham- 
bers, Kellar,  Moody  ft  Moody,  for  respond- 
ents. 

f  S.  See  Appeal  and  Error,  ToL  t.  Cant  Die.  M 
S983,  S990. 
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FULLEK,  J.  rrom  the  evidence  Intro- 
duced at  the  trial  of  this  action,  Instituted 
by  the  receiver  of  an  insolvent  building  as- 
sociation to  foreclose  a  mortgage  for  $2,000 
given  by  Milton  C.  CJonners,  since  deceased, 
the  court  found,  among  other  things  and  in 
substance,  that  the  American  Building  & 
Loan  Association,  subsequently  changed  to 
the  American  Savings  &  Loan  Association, 
was  organized  under  the  laws  of  Minnesota, 
and  carried  on  such  business  as  its  corporate 
name  suggests  until  the  14th  day  of  Janu- 
ary, 1886,  prior  to  which  its  officers  had  be- 
come grullty  of  certain  violatjons  of  law  by 
reason  of  which  the  association  became  in- 
solvent, and  unable  to  perform  its  contracts 
or  mative  its  stock,  or  otherwise  carry  on 
Uie  business  for  which  It  was  created.  For 
the  sole  purpose  of  securing  a  loan  of  $2,- 
000,  Milton  0.  Conners,  of  Lawrence  coun- 
ty. Dak.  T.,  became  a  member  of  the  as- 
sociation, subscribing  for  40  shares  of  capital 
stock,  of  the  par  value  of  $100  each,  ail  of 
which  were  thereupon  assigned  to  the  as- 
sociation as  collateral  security,  to  become 
the  absolute  property  of  the  association  when 
matured  by  specified  monthly  payments  snf- 
flcient  In  the  aggregate  to  make  each  share 
actually  worth  $100. 

'  So  far  as  need  be  quoted,  the  findings  of 
fact  are  as  follows:  "That  about  March  16, 
1889,  said  Milton  C.  Conners,  deceased,  made 
his  application  to  said  association,  in  writing, 
for  the  said  loan  of  two  thousand  dollars, 
by  way  of  anticipation  of  the  value  of  said 
shares  of  stock  at  their  maturity.  That  un- 
der' the  by-laws  of  said  association  loans 
were  to  be  awarded,  to  stockholders  only  aft- 
er competitive  bidding.  That  for  a  long 
time  prior  to  November  13,  1889,  the  said 
association  had  not  awarded  its  loans  upon 
any  competitive  bidding  of  any  kind  or 
character,  but  that  a  fixed  premium  of  fifty 
dollars  per  share  was  required  from  all  ap- 
plicants for  a  loan.  That  at  the  time  that 
the  said  Milton  C.  Conners,  deceased,  be- 
came a  member  in  said  association  and  sub- 
scribed for  said  stock,  he  was  notified  by 
the  said  association  that  a  bid  of  fifty  dollars 
per  share  would  be  exacted  or  required  of 
him  in  order  to  obtain  his  desired  loan  of  two 
thousand  dollars.  That  as  a  matter  of  fact 
the  said  American  Building  and  Loan  As- 
sociation did  arbitrarily  fix  the  sum  of  fifty 
dollars  as  an  absolute  fixed  sum  to  be  paid 
by  the  said  Milton  C.  Conners  as  a  premium 
or  a  condition  of  his  obtaining  said  loan  of 
t'yo  thousand  dollars.  That  there  was  no 
competition  whatever  of  any  kind  or  char- 
acter between  the  applicants  for  loans  or 
between  the  stockholders,  nor  was  there 
any  bidding  whatsoever,  but  that  said  exac- 
tion or  premium  was  arbitrarily  fixed  In  ad- 
vance, and  the  same  fixed  premium  was 
charged  of  all  persons  desiring  to  make  a 
loan.  That  the  said  Milton  C.  Conners,  in 
order  to  obtain  said  loan  of  two  thousand 
dollars,  was  in  the  manner  aforesaid  com- 


pelled and  forced  to  obligate  himself  to  pay 
said  association,  in  addition  to  the  r^ay- 
ment  of  said  two  thousand  dollars,  with  in- 
terest thereon  at  six  per  cent.,  the  addi- 
tional sum  of  two  thousand  dollars,  or  a 
premium  of  fifty  dollars  per  share  on  said 
forty  shares,  in  accordance  with  the  terms 
of  the  bond  at  the  time  executed  b^  said 
Ctonners,  and  a  copy  of  which  is  hereafter 
set  out  That  the  rate  of  interest  which  the 
said  Milton  0.  Conners,  deceased,  was  thus 
obliged  to  pay  to  the  said  assoclatioa  was 
about  twenty-one  per  cent,  per  annum,  and 
greater  than  the  rate  of  twelve  per  cent,  as 
allowed  by  the  statutes  of  South  Dakota, 
or  of  ten  per  cent  as  allowed  by  the  stat- 
utes of  Minnesota.  •  •  •  That  the  Amer- 
ican Building  and  Loan  Association  paid  to 
the  said  Milton  O.  Oonners,  deceased,  the 
sum  of  two  thousand  dollars,  which  was  all 
the  money  or  consideration  of  any  character 
whatsoever  received'  by  said  Conners  tn  con- 
sideration of  the  execution  and  delivery  of 
said  bond  and  the  mortgage  securing  the 
same.  That  the  said  arrangement  and  agree- 
ment between  the  said  Milton  O.  Conners, 
deceased,  and  the  American  Building  and 
Loan  Association  was  a  mere  trick  and  de- 
vice concocted  by  the  said  association,  know- 
ingly, for  obtaining  usurious  rates  of  Inters 
est  upon  and  for  the  loaning  of  money,  and 
that  said  association  lias  already  received, 
as  hereinafter  found,  the  principal  sum  ad- 
vanced by  it  and  eight  hundred  and  eighty- 
four  dollars  as  interest,  being  more  than 
said  associatioB  was  entitled  to  receive. 
*  *  *  That  there  has  t>een  paid  by  said 
Milton  C.  Oonners,  deceased,  and  by  the  de- 
fendant Milton  O.  Conners,  Jr.,  executor  of 
the  last  will  and  testament  of  said  Milton 
O.  Conners,  deceased,  upon  said  tK>nd  and 
mortgage  described  In  plaintlfTs  complaint, 
an  aggregate  sum  of  two  thousand  nine  hun- 
dred and  twenty-four  dollars;  that  Is.  the 
sum  of  $^064,  as  dues  upon  the  said  stock, 
being  dues  for  the  months  of  December. 
1888,  to  January,  1896,  both  inclusive,  and 
the  further  sum  of  $860  as  interest  upon  the 
loan  of  money  made  to  the  said  lyCilton  C. 
Conners,  deceased,  by  said  association,  be- 
ing the  full  payment  of  Interest  thereon  up 
to  and  Including  the  months  of  January. 
1S96,  and  also  the  further  sum  of  $40  ad- 
mission fee.  That  said  Milton  C.  Conners, 
deceased,  by  the  terms  and  conditions  of  said 
bond,  was  required  to,  and  as  a  matter  of 
fact  did,  assign,  transfer,  and  deliver  to  the 
said  association  all  of  said  shares  of  stock 
as  additional  collateral  security  for  the  pay- 
ment of  said  advancement  or  loan.  That 
said  Milton  0.  Conners,  deceased,  complied 
with  his  contract  as  to  the  payment  of  stock 
dues,  interest,  premiums,  and  as  to  alt  mat- 
ters until  the  insolvency  of  said  American 
Building  and  Loan  Association,  at  that  time 
known  as  the  American  Savings  and  Loan 
Association.  •  •  •  That  at  the  time  of 
the  execution  and  delivery  of  said  bond  and 
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mortgage  the  American  Building  and  Loan 
Association  bad  not  made  any  application 
to  the  Secretary  of  tbe  Territory  of  Dakota 
for  permission  to  do  business  In  said  ter- 
ritory, and  had  not  obtained  any  certificate 
authorizing  said  association  to  do  business 
In  said  territory,  as  provided  In  section  2, 
c.  41,  p.  60,  Laws  1£89,  passed  at  the  Eigh- 
teenth Session  of  the  Legislative  Assembly 
of  tlie  Territory'  of  Dakota,  entitled  'An 
act  regulating  the  business  of  building  and 
loan  coiporations,'  and  bad  not  in  any  par- 
ticular compiled  Mrith  the  provision  of  said 
law.  That  at  the  time  of  the  execution  and 
delivery  of  said  twnd,  mortgage,  and  the  sub- 
scription for  said  stock  by  Conners,  and  the 
negotiations  for  said  loan,  the  said  associa- 
tion liad  not  complied  with  any  of  the  laws 
of  tbe  state  of  South  Dakota  relative  to  for- 
eign building  associations." 

Under  the  by-laws  of  the  association  and 
the  statute  in  force  at  all  times  essential  to 
this  case,  funds  in  tbe  treasury  could  be 
loaned  only  to  the  stockholder  offering  am- 
ple security  and  bidding  the  Iiigbest  premium 
in  open  meeting  for  the  preference  or  prior 
right  of  loan.  Section  816,  Rev.  Olv.  Code. 
Unless  the  premium  of  |60  per  share  was 
determined  by  competitive  bidding  at  the 
time  the  loan  was  negotiated,  the  aggre- 
gate amount  paid  as  premium,  together  with 
tbe  stipulated  interest,  being  much  greater 
than  tbe  legal  rate,  tbe  excess  must  be  re- 
garded as  usurious,  and  tbe  trial  court  was 
fully  Justified  In  applying  the  same  in  sat- 
isfaction of  the  principal  obligation.  Iowa 
Savings  &  Loan  Association  v.  Heldt,  107 
lovra,  297,  77  N.  W.  1050,  4S  L  E.  A.  689, 
70  Am.  St  Rep.  197;  Post  v.  Mechanics* 
Building  &  lioan  Association  (Tenn.)  37  S. 
W.  216,  84  L.  R.  A.  201;  Jamieson  v.  Jur- 
gens,  195  ni.  86,  62  N.  E.  917;  Stile's  Appeal, 
95  Pa.  122;  Fry  v.  Missouri  Guarantee  Sav- 
ings Sc  tioan  Association,  88  Mo.  App.  289; 
Goltrane  v.  Baltimore  Building  &  Loan  As- 
sociation (O.  O.)  110  Fed.  293;  Weir  v.  Gran- 
ite State  Provident  Ass'n,  66  N.  J.  Bq.  234, 
38  Ati.  643;  Western  Loan  ft  Savings  Co.  v. 
Houston  (Or.)  66  Paa  611;  6  Cyc.  149. 

Such  being  the  law,  it  becomes  necessary 
to  decide  whether  the  evidence  is  sufficient 
to  sustain  the  finding  that  the  premium  the 
borrower  was  required  to  pay  was  arbitrari- 
ly iixed  by  the  association  at  $50  per  share, 
instead  of  being  determined  by  open  com- 
petitive bidding.  W.  H.  Harlow,  a  local 
agent  of  the  association,  who  assisted  its 
traveling  agent  C.  S.  Crysler  in  making  this 
loan,  testified  that  the  stock  In  the  associa- 
tion was  taken  by  Mr.  Conners  for  the  pur- 
pose of  making  a  loan,  and  that  his  attention 
was  called  at  the  time  to  a  statement  con-, 
talned  in  a  pamphlet  of  the  loan  association, 
as  follows:  "Premium  bids  are  now  running 
about  $50.00  per  share.  At  this  rate  two 
shares  of  stock  are  required  to  be  held  for 
each  $100.00  loaned.  Tbe  cost  of  a  loan  at 
this  premium   with   interest  added  Is  $1.70 


per  month  for  each  $100.00."  Mr.  Bishop, 
who  was  at  all  times  closely  connected  with 
the  association  as  one  of  its  principal  offi- 
cers, and  evidently  very  familiar  with  the  de- 
tails of  the  business,  testified  In  part  as  fol- 
lows: "Q.  Did  or  did  not  any  authorized 
officer,  Hgeat,  or  employ^  of  the  association 
ever  represent  to  Milton  O.  Conners  that,  in 
order  to  procure  or  obtain  a  loan  of  $2,000 
from  the  association,  it  would  be  necessary 
that  the  said  Conners  should  subscribe  for 
40  shares  of  the  capital  stock  of  the  associa- 
tion? A.  It  was  a  rule  of  the  association 
that  a  member  could  not  borrow  more  than 
one-half  of  the  matured  value  of  his  stock; 
therefore,  if  a  man  was  a  member  of  the  as- 
sociation, it  would  be  proper  for  an  officer  or 
agent  to  represent  to  blm  that  he  could  not 
borrow  over  $2,000  upon  it,  and  I  think  all 
the  officers  and  agents  were  authorized  to 
make  such  statement.  Tbe  applications  for 
loans  and  bids  were  opened  and  submitted 
to  the  loan  committee,  consisting  of  five 
members  and  the  board  of  directors,  and,  If 
there  were  enough  bids  to  take  the  money 
that  the  association  bad  for  the  purpose  of 
loaning  at  the  premium  of  60  per  cent  or 
more,  then  all  the  bids  below  that  were  re- 
jected, and  they  then  secured  appraisals  on 
the  value  of  the  property  offered  for  security, 
and.  If  that  was  satisfactory,  the  party  was 
notified  that  his  loan  was  accepted,  and  they 
were  required  to  make  the  loan,  the  title  be- 
ing good.  As  a  rule,  they  had  enough  appli- 
cations at  50  per  cent  and  over  to  take  all 
the  money  that  they  had  to  loan,  although 
some  few  loans  were  made  in  the  early  his- 
tory of  the  association  for  less.  Q.  Was  It 
generally  understood  at  this  time — March, 
1889 — with  tbe  association  and  among  its 
agents,  that  no  bid  for  a  loan  would  prob- 
ably be  accepted  unless  it  was  at  least  50  per 
cent,  premium?  A.  I  could  not  say  as  to 
tbe  understanding  among  the  agents;  the 
understanding  was  among  the  board  of  di- 
rectors that  they  were  obliged  to  accept  n6 
loans  for  less  than  50  per  cent,  as  they 
could  get  other  bids  for  all  tbe  money  they 
wanted  to  loan;  but  there  was  no  require- 
ment that  a  member  should  bid  that  or  less, 
or  more.  The  bids  we  received  about  that 
time  were  almost  entirely  at  a  premium  of 
$50  or  more.  No,  sir,  I  have  no  personal 
recollection  of  the  loans  in  and  about  Spear- 
fish,  8.  D.  »  »  •  The  majority  of  these 
loans  were  made  at  a  premium  of  ?50  per 
share;  that  was  the  acknowledged  premium 
that  could  be  secured;  they  had  no  occa- 
sion to  loan  their  money  at  a  less  premium 
than  that  We  had  few  offers  In  proportion 
to  the  number  of  members  at  a  higher  pre- 
mium; we  had  offers  as  high  as  90  per  cent 
•  •  •  Q.  What  was  the  reason  that  most 
of  the  loans  were  made  at  a  bid  of  $50  per 
share?  A.  The  association  had  a  sufficient 
number  of  applications  at  that  premium  to 
use  for  thnt  purpose  all  the  money  it  had  in 
the  loan  fund  for  tbe  purpose  of  loaning  to 
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members  from  time  to  time;  that  It  waa 
found  on  examination  of  tbe  values  and  titles 
of  property  offered,  where  higher  bids  than 
$50  per  share  were  made,  they  were  not  safe 
loans."  While  this  witness  made  some  gen- 
eral statements  Inconsistent  with  the  fore- 
going testimony,  it  seems  reasonably  clear 
from  authorized  representations  made  by 
agents  to  prospective  borrowers,  and  the  tacit 
understanding  of  the  board  of  directors,  that 
tbe  premium  was  arbitrarily  fixed  at  60  per 
cent,  and  neither  a  higher  nor  a  lower  bid 
would  receive  favorable  consideration. 

In  order  to  overcome  the  presumption  that 
facts  found  by  the  trial  court  are  fully  Jus- 
tified, a  preponderance  of  evidence  against 
such  findings  must  clearly  appear  from  the 
record  presented  on  appeal.  Randall  v.  Burk 
Township,  4  a  D.  337,  67  N.  W.  4;  Feldman 
V.  Trumbower,  7  8.  D.  408,  64  N.  W.  180; 
Reagan  v.  McKlbben,  11  S.  D.  270,  76  N.  W. 
943;  Llttlejohn  v.  County  Line  Oeamery  Co., 
14  S.  D.  312,  85  N.  W.  588;  Kruegerv.  Dodge, 
16  8.  D.  159,  87  N.  W.  965.  The  evidence 
upon  tbe  point  under  consideration  Is  practi- 
cally undisputed,  and  the  finding  to  the  ef- 
fect that  the  amount  of' premium  was  fixed 
by  the  association  instead  of  being  deter- 
mined by  competitive  bidding  cannot  be  dis- 
turbed. 

Since  the  statute  contemplates  a  premium 
bid  of  a  definite  amount  to  be  offered  for  a 
loan  In  open  meeting  at  a  time  stated,  and 
that  the  highest  and  best  bidder  shall  be  en- 
titled to  receive  a  loan  equal  In  amount  to 
the  par  value  of  Ms  shares  of  stock,  It  is  the 
plain  duty  of  courts  to  protect  our  citizens 
from  usurious  extortion,  however  concealed, 
and  the  judgment  appealed  from  Is  affirmed. 


BRADY  V.  SHIRLEY  «t  al. 

(Supreme  Court  of  South  Dakota.     Dec.  21, 
1904.) 

FBDIOBEX— OPINIONS— RUMBBB     OT     WITNESSES 
—DISCRETION. 

1.  On  the  question  of  identity  of  a  horse, 
plaintiff  claiming  it  waa  the  foal  of  a  certain 
mare,  and  sired  by  a  balf-breod  Norman  stal- 
lion, and  defendants  claiming  that  it  was  the 
foal  of  a  certain  mare,  with  a  strain  of  thor- 
oughbred, and  sired  by  a  certain  Hambletonian 
stallion,  the  opinions  of  persons  familiar  with 
such  horses  and  their  colts  are  admissible. 

2.  In  the  absence  of  a  showing  of  abuse  of  dis- 
cretion it  is  not  error  for  the  court,  after  mak- 
ing a  rule  limiting  the  number  of  witnesses  on 
a  question  to  three  witnesses  on  a  side,  to  per- 
mit defendants  to  examine  more  than  that  num- 
ber. 

Appeal  from  Circuit  Court,  Fall  River 
County. 

Action  by  George  W.  Brady  against  Sam- 
uel Shirley  and  another.  Judgment  for  de- 
fendants.    Plaintiff  appeals.     Affirmed. 

Charles  S.  Eastman  and  Walter  L.  Ander- 
son, for  appellant  Wilson  &  Wilson,  for 
respondents. 


CORSON,  P.  J.  This  case  was  before  us  on 
a  former  appeal,  and  was  reversed  for  tlie 
reasons  stated  in  tbe  opinion,  which  is  re- 
ported in  14  S.  D.  394,  85  N.  W.  1002.  The 
action  1b  one  In  claim  and  delivery  to  re- 
cover tbe  possession  of  a  young  bay  barae 
claimed  by  the  plaintiff,  and  which  Is  also 
claimed  by  the  defendants.  The  Identity  of 
the  horse  was  the  only  question  In  Issue. 
The  plaintiff  claimed  that  he  owned  the  dam 
and  sire  of  the  colt  when  the  colt  was  foaled; 
that  the  dam  was  a  flea-bitten  colored  gray 
mare,  and  the  sire  a  half-grade  Norman  stal- 
lion, and  that  the  colt  was  foaled  in  May. 
1894.  The  defendants  claimed  that  they 
raised  the  colt  from  their  smrel  mare  known 
as  "Qoeen,"  with  a  strain  of  thoroughbred, 
and  that  he  was  sired  t^  a  well-known  dark 
bay  registered  Hambletonian  stallion,  famil- 
iarly known  as  "Kay,"  belonging  to  tbe  de- 
fendants, and  that  tbe  colt  was  foaled  in 
May,  1895. 

The  principal  question  presented  Is  as  to 
the  admissibility  of  certain  evidence  Intro- 
dnced  on  the  jmrt  of  tbe  defendants.  On  the 
retrial  a  nnmber  of  witnesses  were  intro- 
duced on  the  part  of  the  defendants,  and 
their  evidence  admitted  over  the  objection  of 
appellant  and,  as  the  questions  and  answers 
were  very  similar,  it  will  only  be  necessary 
to  give  the  testimony  of  two  of  the  wltneBsea 
as  Illustrating  the  nature  of  the  evidence  ad- 
mitted and  to  which  exceptions  were  taken. 
Albert  Dryden,  being  sworn  on  behalf  of  tbe 
defendants,  and  having  testified  that  he  bad 
seen  the  horse  in  controversy,  and  knevr  the 
stallion  Kay,  and  that  he  was  acquainted 
with  divers  colts  of  the  stallion  Kay,  the  stal- 
lion having  been  bred  for  a  number  of  yean 
by  bis  brother,  was  asked  the  following 
question:  "Now,  from  the  acquaintance  you 
have  had  with  this  stallion  Kay  and  with 
his  colts  generally,  and  the  examlnatloii  yon 
made  of  the  horse  in  controversy,  I  will  aak 
you  to  state  what  la  your  opinion  as  to  tbis 
horse  in  controversy  being  a  colt  sired  by  tbe 
horse  Kay;"  to  which  he  answered,  "I  would 
say  that  he  was."  Nat  Dryden,  a  witness  on 
behalf  of  tbe  defendants,  having  testified 
that  he  had  experience  In  Ibe  handling  of 
horses  for  many  years,  that  be  had  owned 
and  bred  for  a  nnmJber  of  years  tbe  stallion 
Kay,  that  he  had  seen  a  great  many  of  bis 
colts,  that  he  had  seen  the  gray  stalUdh  and 
flea-bitten  colored  mare  claimed  by  the  plain- 
tiff to  be  the  sire  and  dam  of  the  horse  in 
controversy,  and  that  he  knew  the  sorrti 
mare  Queen,  owned  by  the  defendants,  tes- 
tified as  follows:  "Now,  yon  may  state 
whether  or  not  tbore  are  points  of  similarity 
between  the  horse  in  controversy  and  tti* 
stallion  Kay,  and,  if  so,  state  what  they  are;" 
to  which  he  answered:  "They  are  neariy  ex- 
actly the  same.  This  horse  here  is  a  little 
lighter,  but  other  ways  tliey  are  nearly  ex- 
actly the  same,  and  their  eyes  and  ears  and 
talis  nearly  exactly  alikp.  Their  heads  are 
nearly  exactly  alike.     Their  necks  a  great 
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deal  alike.  This  borae  may  be  a  little  heav- 
ier build  than  the  old  horse.  Their  carriage 
and  moTements  the  aame  exactly.  Step  of 
the  horse  as  they  at^  off  are  very  much 
alike."  "State  from  your  experience  as  a 
horseman  whether.  In  your  judgment,  a  gray 
horse,  such  as  that  gray  stalUon  of  Brady's, 
and  a  gray  mare  would  produce  a  distinctly 
bay  horse,  such  as  this  horse  in  conti'oyer^ 
ay;"  to  which  he  answered,  "I  don't  think 
it  would  be  possible."  "State  if  there  are 
points  of  similarity  between  this  mare  Queen 
and  this  horse  in  controversy;"  to  which  he 
answered:  "There  are  some;  not  a  great 
deal.  The  move' and  neck  and  shape  of  the 
hips  are  a  great  deal  the  same."  "I  will 
ask  you  to  state  from  an  acquaintance  of 
his  horse  Kay  and  with  this  horse  in  con- 
troversy, what  you  would  say  as  to  the  horse 
here  in  controversy  as  to  being  a  colt  from 
the  stallion  Kay?"  to  which  he  answered,  "I 
should  say  that  he  was."  It  Is  contended  by 
the  appellant  that  this  evidence  was  inad- 
missible, for  the  reason  that  It  was  the  opin- 
ion of  nonexpert  witnesses,  and  not  the  state- 
ment of  facts.  It  is  insisted  on  the  part  of 
the  defendants  and  respondents  that  this 
evidence  was  admissible  upon  the  ground 
that  it  tended  to  prove  that  the  horse  in  con- 
troversy was  of  a  different  breed  and  be- 
longed to  a  different  class  of  horses  from 
any  that  could  naturally  have  been  produced 
by  the  gray  b&lf-breed  Norman  stallion  and 
tbe  mare  owned  by  the  plaintiff.  The  ap- 
pellant relies  upon  the  familiar  principle  in 
the  law  of  evidence  that  the  opinions  of  wit- 
nesses are,  in  general,  irrelevant  and  inad- 
missible. While  this  is  the  generally  ac- 
cepted rule,  there  are  many  exceptions.  Mr. 
Jones,  in  his  work  on  Evidence,  says:  "But 
without  reference  to  any  recognized  rule  or 
principle,  all  concede  the  admissibility  of  the 
opinions  of  nonprofessional  men  upon  a 
great  variety  of  unscientific  questions  arising 
every  day  and  in  every  judicial  Inquiry. 
These  are  questions  of  identity,  handwrit- 
ing, quantity,  value,  weight,  measure,  time, 
distance,  velocity,  form,  si2e,  age,  strength, 
beat,  cold,  sickness  and  health,  questions 
concerning  various  mental  and  moral  aspects 
of  humanity,  such  as  disposition  and  temper, 
anger,  fear,  excitement,  intoxication,  verac- 
ity, general  character  and  particular  phases 
of  character,  and  other  conditions  and 
things,  both  moral  and  physical,  too  numer- 
ous to  mention.  •  •  •  Opinions  of  wit- 
nesses derived  from  observation  are  admis- 
sible in  evidence  when,  from  the  nature  of 
the  subject  under  investigation,  no  better 
evidence  can  be  obtained."  2  Jones  on  Evi- 
dence, jl  868.  In  the  case  of  Sydleman  v. 
Beckwith,  43  Conn.  9,  the  Supreme  Court  of 
Connecticut,  in  speaking  npon  this  subject, 
nses  the  following  language:  "The  general 
rale  Is  that  witnesses  must  state  facts,  and 
not  their  Individual  opinions;  but  there  are 
exceptions  to  this  rule  as  well  established  as 
tbe  mle  Itself.    Besides  the  case  of  experts 


where  the  subject-matter  requires  special 
study,  skill,  and  experience,  the  opinions  of 
common  observers  in  regard  to  common  ap- 
pearances, facts,  and  conditions  have  been 
received  as  evidence  In  a  great  variety  of 
cases.  Thus  such  opinions  have  been  re- 
ceived in  questions  of  identity  as  applied  to 
persons,  animals,  handwriting,  and  sounds, 
an4  in  estimating  the  size,  weight,  distance, 
and  color  of  objects."  Ttiat  learned  court 
then  proceeds  to  enumerate  a  very  large 
number  of  exceptions,  and  concludes  as  fol- 
lows: "These  exceptions  to  the  general  rule 
are  allowed  on  the  grounds  of  necessity, 
where  the  subject  of  Inquiry  is  so  indefinite 
and  general  as  not  to  be  susceptible  of  di- 
rect proof,  or  where  the  facts  on  which  the 
witness  bases  bis  opinion  are  so  numerous  or 
80  evanescent  tliat  they  cannot  be  held  in 
the  memory  and  detailed  to  the  jury  pre- 
cisely as  they  appeared  to  the  witness  at  the 
time."  It  would  seem  that  the  (pinions  of 
the  witnesses  in  this  case  might  properly 
come  within  the  exception  that  opinions  of 
witnesses  are  admissible  as  to  race  or  color 
as  applied  to  individuals.  The  rule  applica-. 
ble  to  this  exception  is  thus  stated  by  the 
Supreme  Court  of  Maine  In  the  case  of  Clark 
V.  Bradstreet,  80  Me.  454,  16  Atl.  56,  6  Am. 
St  Rep.  224,  where,  after  citing  and  discuss- 
ing a  nxunber  of  decisions,  tbe  court  says: 
"No  one  will  doubt  the  propriety  or  reason 
upon  which  these  decisions  are  based  when 
the  question  is  one  of  race  or  color,  for  it  is 
well  understood  that  there  are  marked  dls-. 
tinctions,  physical  and  external,  between  the 
different  races  of  mankind,  which  may  en- 
able, men  of  ordinary  Intelligence  and  ob- 
servation to  judge  whether  they  are  of  one 
race  or  another."  State  v.  Woodruff,  67  N. 
C.  89;  A.  &  B.  B.  Law,  p.  886;  Hare  v. 
Board  of  Education,  113  N.  C.  9,  18  S.  B.  56. 
It  is  a  well-known  fac^  of  which  the  court 
will  take  judicial  notice,  that  there  are  dis- 
tinctive breeds  of  horses,  each  having  its 
own  peculiarities,  and  that  It  is  not  difficult 
for  a  person  of  ordinary  intelligence  and  ob- 
servation, familiar  with  the  subject  of  the 
breeding  of  horses,  to  distinguish  between 
horses  of  the  different  breeds,  where  they 
are  so  clearly  defined  as  in  the  case  of  the- 
Norman  and  Eambletonian  stock,  and  espe- 
cially la  the  case  of  horses  sired  by  some 
well-known  stallion,  as  the  stallion  Kay 
seems  to  have  been.  While  'the  witnesses 
could  not  properly  be  termed  experts  in  the 
sense  in  which  that  term  is  iised  in  treatises 
on  the  subject  of  evidence,  they  neverthe- 
less, by  reason  of  their  familiarity  with  the 
horses  bred  by  that  stallion,  were  competent 
to  testify  that  In  their  opinion  the  horse  in 
controversy  was  sired  by  the  stallion  Kay. 
This  evidence  would  also  seem  to  be  ad- 
missible under  the  rule  admitting  evidence 
of  the  opinion  of  witnesses  under  many  of 
the  other  exceptions,  such  as  the  opinion  that 
a  horse  appeared  well  and  free  from  disease, 
or  that  a   horse  was   not  safe  and  kind. 
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Sydleman  t.  Bcckwlth,  rapra.  Wblle  evl- 
derce  of  a  similarity  of  appearance  as  be- 
tween the  horse  In  controversy  and  the  stal- 
lion Kay  might  not  have  been  admissible 
If  the  qnestlon  of  breed  was  not  also  In- 
volved, yet,  whea  the  question  was  involved, 
there  would  seem  to  be  no  objection  to  the 
evidence  of  a  i)erson  shown  to  be  famlUar 
with  the  different  breeds  of  horses  in  giving 
his  opinion  as  to  the  breed  to  which  the 
horse  in  controversy  belongs.  Taking  this 
view  of  the  evidence,  we  are  clearly  of  the 
opinion  that  it  was  admissible.  Again,  the 
evidence  objected  to  would  seem  to  be  ad- 
missible upon  the  ground  that  it  was  the 
best  evidence  obtainable  in  a  case  Uke  the 
one  at  bar,  when  the  brand  was  not  distin- 
guishable. It  Is  a  matter  of  such  public 
notoriety  as  to  come  within  the  rule  that  the 
court  will  take  Judicial  notice  that  in  the 
western  part  of  the  state  colts  are  foaled 
npon  large  horse  ranches,  and  are  not 
stabled  until  of  age  to  be  broken  and  nsed; 
and  hence,  if  the  brand  Is  obliterated,  or  not 
distinguishable.  It  is  exceedingly  difficult, 
and  in  many  cases  impossible,  to  prove  the 
ownership  of  young  horses  except  by  such 
evidence  as  was  objected  to  In  this  case. 

It  Is  further  contended  that  the  court  erred 
In  admitting  more  than  three  witnesses  on 
the  part  of  the  defendants  as  to  the  identity 
of  the  horse  In  controversy,  as  the  court  had 
made  a  rule  limiting  the  number  of  witnesses 
upon  this  question  to  three  witnesses  on  a 
side;  but,  so  far  as  the  record  discloses,  we 
cannot  say  that  the  court  abased  its  discre- 
tion in  permitting  defendants  to  exajnine 
more  than  three  witnesses. 

These  views  lead  to  the  conclusion  that 
the  court  committed  no  error  in  admitting 
the  testimony  excepted  to,  and  the  Judgement 
of  the  court  and  order  denying  a  new  trial 
arc  therefore  affirmed. 


STATE  V.  FORDHAH. 

(Snpreme  Court   of  North-  Dakota.     Nov.  80, 

1904.) 

BOBBERT—    INFOBMATION— IRSTBDCTIONS— PBE- 
LtMINABT    BXAMIKATTON— "WBONGFITL." 

1.  An  information  for  the  crime  of  robberr, 
as  defined  in  section  7117,  Rev.  Codes  1899,  is 
sufficient  to  charge  a  taking  with  intent  to  steal 
the  property  taken  when  it  charges  that  the  de- 
fendant "unlawfully,  wrongfully  and  felonious- 
ly   ••    •    did  take  and  carry  away,"  etc. 

2.  It  is  the  duty  of  the  trial  court  to  charge 
the  jury  In  direct  or  equivalent  terms  that,  to 
constitute  robbery,  the  taking  of  the  property 
must  have  been  with  intent  to  steal  it,  even 
though  not  requested  so  to  do,  such  intent  being 
a  substantive  element  of  this  crime. 

3.  The  record  before  the  committing  magis- 
trate examined,  and  held  to  show  that  the  de- 
fendant was  given  a  legal  preliminary  examina- 
tion on  the  crime  for  which  an  information  was 
filed  against  him. 

4.  The  word  "wrongful,"  as  used  in  the  stat- 
ute defining  the  crime  of  robbery,  is  to  be  con- 
strued as  synonymous  in  meaning  with  the  word 
"felonious." 

(Syllabus  by  the  Court,) 


Appeal  from  District  Court,  Grand  Forks 
County;  C..J.  Fisk,  Judge. 

Thomas  J.  Fordham  was  convicted  of  rob- 
bery. From  an  order  granting  a  new  trial, 
the  state  appeals.    Affirmed. 

J.  B.  Wineman,  State's  Atty.,  and  B.  Q. 
Sknloson,  Asst  State's  Atty.,  for  the  State. 
O.  A.  Bangs,  for  respondent 

MOROAN,  J.  The  defendant  was  couTlct- 
ed  of  the  crime  of  robbery  from  one  Bart 
Click,  and  sentenced  to  three  years  in  tbe 
penitentiary.  Prior  to  entering  a  plea  of  not 
guilty,  he  moved  to  set  aside  the  information 
upon  the  alleged  ground  that  he  had  not  been 
given  a  preliminary  examination  as  provided 
by  law  for  the  offense  for  which  he  had  been 
informed  against.  This  motion  was  denied 
by  the  court  The  Information  filed  against 
him  is  as  follows,  so  far  as  charging  tbe 
offense  is  concerned:  "That  at  said  time  and 
place  the  said  T.  J.  B\>rdham  violently,  wrong- 
fully, and  unlawfully  did  make  an  assnult 
upon  the  person  of  one  Bert  Click,  and  tben 
and  there  unlawfully,  wrongfully,  and  felo- 
niously, accomplished  by  means  of  force  and 
fear,  did  take  and  carry  away  from  the  per- 
son and  possession  of  the  said  Bert  Click, 
the  owner  thereof,  against  the  will  of  the 
said  Bert  Click,  a  certain  sum  of  money,  to 
wit,  five  dollars  in  silver  coin,  lawful  money 
of  the  United  States,  a  more  particular  de- 
scription whereof  is  to  this  informant  un- 
known, and  of  the  value  of  five  dollars;  also 
one  pocket  knife,  the  property  of  said  Bert 
Click,  of  the  value  of  one  dollar;  also  one 
pair  of  link  cuff  buttons,  the  property  of  tbe 
said  Bert  Click,  of  the  value  of  one  dollar; 
also  one  engineer's  license  and  engineer's 
book,  property  of  the  said  Bert  CHck,  of  tbe 
value  of  one  dollar;  and  therein  did  commit 
the  crime  of  robbery.  This  contrary,"  etc. 
The  defendant  demurred  to  the  information 
upon  the  ground,  among  others,  that  the  same 
did  not  state  facts  sufficient  to  constitute  a 
public  offense.  The  demurrer  was  overruled. 
After  trial,  and  before  sentence,  the  defend- 
ant moved  In  arrest  of  Judgment  upon  varions 
grounds,  and  the  motion  was  denied.  There- 
after the  defendant  moved  for  a  new  trial 
upon  the  minutes  and  records  of  the  court 
and  upon  a  statement  of  the  case  to  be  set- 
tled. This  motion  contains  29  specific  grounds 
which  were  urged  as  errors  warranting  the 
granting  of  a  new  trial,  but  these  alleged 
grounds  may  be  summarized  as  follows:  (1) 
The  refusal  to  set  aside  the  information  upon 
the  alleged  ground  that  no  preliminary  ex- 
amination was  given  to  the  defendant  for  tbe 
offense  for  which' he  was  informed  against; 
(2)  the  overruling  of  the  demurrer  interposed 
to  the  information;  (8)  errors  in  admitting 
certain  evidence;  (4)  errors  In  instractions 
given  to  the  Jury  and  in  refusing  certain 
requested  instructiona  Tbe  court  granted 
this  motion  for  a  new  trial  by  a  general  oi^ 
der,  not  specifying  the  grounds  upon  which 
it  based  said  order,  and  set  aalde  the  sen- 
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tence  theretofore  Imposed.  The  state  has  ap- 
pealed from  aald  order,  and  spedfles  as  error 
the  panting  of  that  order. 

If  all  of  the  defendant's  exceptions  were 
witbont  merit,  It  was  error  to  grant  a  new 
trial.  The  first  error  compl^ned  of  is  that 
the  Information  should  have  been  set  aside 
for  the  alleged  reason  that  no  pretimlnary 
examination  was  given  to  the  defendant  for 
the  offense  charged  in  the  information,  and 
the  defendant  has  for  that  reason  not  been 
convicted  by  due  process  of  law.  The  record 
shows  that  the  defendant,  .with  four  others, 
was  brought  before  a  Justice  of  the  peace, 
charged  in  the  complaint  with  the  crime  of 
robbery,  committed  by  them  by  taking  $15.40, 
two  knives,  and  shirt  studs  from  four  per- 
sons named  therein,  of  whom  Bert  Click  was 
one.  The  contention  la  that  the  crime  char- 
ged by  the  information  Is  a  different  crime 
from  the  one  charged  In  the  complaint  be- 
fore the  committing  magistrate.  In  the  com- 
plaint before  the  magistrate  and  in  the  In- 
formation the  crime  charged  Is  robbery  from 
the  person.  In  Justice  court  five  persons  were 
charged  with  Jointly  robbing  four  persons. 
In  the  information  the  defendant  is  separate- 
ly charged  with  robbery  committed  by  the 
same  acts  that  he  was  cbarged  with  in  the 
complaint  before  the  magistrate  In  connec- 
tion with  the  othera  and  for  which  charge 
he  had  a  regular  preliminary  examination, 
and  was  regularly  held  to  appear  in  tbe  dis- 
trict conrt  The  charge  tn  the  information  is 
not  different,  as  a  matter  of  law,  from  tbe 
one  contained  In  the  complaint  In  Justice 
conrt  A  Joint  charge  Includes  a  separate 
charge  against  each  person  Jointly  cbarged. 
Defendant  was  not  Informed  against  by  the 
state's  attorney  pursuant  to  an  examination  i 
by  him  made  under  section  7983,  Rev.  Codes  | 
1899.  The  information  followed  and  was  bas- 
ed exdosively  ni>on  a  regular  preliminary  ex- 
amination held  by  a  committing  maglstratir' 
pursuant  to  statute.  We  are  not,  therefore, 
called  upon  to  consider  the  contention  of  the 
defendant  that  said  section  7983  is  uncon- 
stitutional so  far  as  it  authorizes  the  state's 
attorney  to  file  an  information  against  a 
person  for  a  higher  or  different  offense  from 
that  charged  agralnst  him  before  the  commit- 
ting magistrate  after  an  inquiry  and  exam- 
ination by  blm  of  all  the  facts  of  the  case. 
We  have  no  hesitancy  In  holding  that  the 
defendant  lias  had*  a  preliminary  examina- 
tion for  the  Identical  offense  for  which  an  in- 
formation was  filed  against  him.  Concpd- 
Ing,  however,  that  tbe  two  offenses  are  not 
Identical,  as  charged  In  the  complaint  and 
in  the  information,  still  the  motion  to  quash 
was  properly  denied  under  the  previous  de- 
cision of  this  court  in  construing  section 
7983.  In  State  ▼.  Rosum,  8  N.  D.  548,  80 
N.  W.  477,  the  court  said:  "It  is  clear  from 
these  provisions  that  in  filing  an  informa- 
tion the  state's  attorney  Is  not  limited  strict- 
ly to  the  offense  named  in  the  complaint. 
How  far  be  may  depart  therefrom  we  are 


not  now  called  upon  to  decide.  To  this  ex- 
tent we  are  clear:  The  state's  attorney  may 
file  an  information  for  any  offense  covered 
by  the  allegations  In  the  complaint,  or  grow- 
ing out  of  the  transaction  therein  set  forth, 
or  necessarily  connected  therewith.  *  ♦  • 
In  the  case  at  bar  the  added  allegation  cov- 
ered no  further  criminal  act  or  criminal 
purpose  on  the  part  of  tlie  accused.  •  •  * 
There  was  therefore  no  possibility  that  the 
accused  could  be  surprised  or  prejudiced  by- 
reason  of  the  added  allegation,  and  under 
our  statutes  it  was  clearly  proper."  The  of- 
fense charged  in  the  complaint  and  the  one 
charged  in  the  information  Is  that  of*  rob- 
bery, and  the  constituent  elements  of  that 
offense  as  cbarged  in  each  are  the  same. 

The  defendant  also  urges  that  it  was  er^ 
ror  to  overrule  his  demurrer  to  the  informa- 
tion upon  tbe  ground  that  it  does  not  allege, 
directly  or  in  substance,  that  the  property 
was  taken  with  intent  to  steal  it.  Robbery 
is  defined  in  the  statute  as  "a  wrongful  tak- 
ing of  personal  property  in  the  possession 
of  another,  from  his  person  or  immediate 
presence,  and  against  Ills  will,  accomplished 
by  means  of  force  or  fear."  The  Informa- 
tion in  this  case  charges  that  the  property 
was  wrongfully  and  feloniously  taken.  Ev- 
ery togredient  of  the  crime,  as  defined  by 
the  statute,  is  covered  by  the  allegations  of 
this  information.  It  is  true  that  a  taking 
with  Intent  to  steal  is  essential  to  constitute 
the  crime  of  robbery,  but  the  Intent  to  steal 
Is  covered  by  tbe  use  of  the  word  "wrong- 
ful." "Wrongful,"  in  this  connection,  means 
not  a  mere  taking  without  authority  of  law, 
but  the  word  is  to  be  construed  in  Its  most 
comprehensive  meaning,  and  includes  within 
its  meaning  a  taking  with  an  evil  motive  or 
with  a  criminal  mind.  In  this  connection  it' 
is  .synonymous  with  "felonious";  and  it  is 
well  settled  that  the  word  "felonious,"  when 
used  In  defining  the  crime  of  robbery  or  lar- 
ceny, implies  an  Intent  to  steal.  People  v. 
Moore,  37  Hun  (N.  Y.)  84,  93,  94;  State  v. 
Bush,  47  Kan.  201,  206,  207,  27  Pac.  834,  836, 
13  L.  R.  A.  607;  State  v.  Hogard,  12  Minn.  293 
(Gil.  191);  State  v.  Rechnltz.  20  Mont.  488, 
52  Pac.  264;  People  v.  Ah  Sing,  95  Cal.  654, 
30  Pac.  796.  See,  also,  authorities  collected 
in  note  to  section  211,  Fomeroy's  Annotated 
Code  of  California.  The  demurrer  was  prop 
erly  overruled. 

.Error  is  also  predicated  upon  the  instruc 
tlons  given  to  the  Jury.  This  Instruction  is- 
excepted  to:  "The  first  question,  therefore, 
for  you  to  decide,  will  be  as  to  whether  or 
not  a  crime  was  committed  by  somebody,  a.<< 
charged  in  the  information;  that  is,  as  to 
whether  or  not,  at  the  time  and  place  men- 
tioned, somebody  took  from  the  person  of 
said  Bert  Click,  against  his  will,  and  by 
means  of  force,  the  personal  property  de- 
scribed. •  •  •  ■  If  you  find  that  a  crime 
was  committed  In  the  manner  and  form  as 
cbarged  in  the  information,  then  you  will 
next  determine  as  to  whether  or  not  this  dc- 
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fendant  1b  the  person  wbo  committed  such 
crime.  •  •  •"  The  court  had  previously 
read  to  the  Jury  the  statutory  definition  of 
the  crime  of  robbery,  and  also  stated  to  them 
the  allegations  of  the  Information.  The  court 
bad  also  given  them  the  following  Instruc- 
tion: "The  material  allegations  of  the  infor- 
mation are  that  at  the  time  and  place  stated 
in  the  Information  the  said  Bert  Click  was 
robbed  of  the  property  mentioned  In  the  In- 
tormatlon.  •  •  •  Second.  That  this  de- 
fendant is  the  person  who  robbed  him,  or 
that  he  aided  and  assisted  others  In  accom- 
plishing such  robbery,"  The  objection  urged 
against  this  instruction  Is  that  the  Intent 
with'  which  the  property  was  taken  from 
Click  Is  not  stated  as  a  material  ingredient 
of  the  offense.  The  charge  does  not,  In  the 
instructions  quoted,  nor  elsewhere,  directly 
Inform  the  jury  that  the  property  must  be 
taken  with  Intent  to  steal  it  before  the  crime 
of  robbery  is  committed.  Nor  are  equivalent 
words  used  to  inform  the  Jury  that  the  in- 
tent with  which  the  property  Is  forcibly  taken 
is  material.  The  general  statementB  that,  if 
the  defendant  had  committed  the  crime  char- 
ged in  the  information,  he  should  be  found 
guilty,  is  not  suflSclently  specific  as  to  the 
ingredients  of  the  crime  of  robbery.  The  in- 
tent with  which  the  property  is  taken  is  a 
controlling  element  in  robbery  cases  upon  the 
question  of  guilt  The  jury  were  not  so  in- 
formed in  direct  or  equivalent  language  that 
such  a  taking  only  would  warrant  a  convic- 
tion. The  defendant  was  entitled  to  an  in- 
struction stating  the  substantive  elements  of 
the  crime.  The  Jury  may  well  have  infer- 
red that  a  taking  by  force  was  a  felonious 
taking,  and  constituted  the  cflme  of  robbery. 
The  crime  of  robbery,  as  defined  by  this  stat- 

.  ute,  is  substantially  the  same  as  the  common- 
law  crime  of  robbery.  A  wrongful  taking  of 
property  by  force  or  putting  In  fear  Is  not 
necessarily  robbery.  Property  may  be  thus 
taken  under  a  bona  fide  claim  of  right,  or 
under  a  defective  process.  In  such  cases  the 
crime  of  robbery  is  not  committed.  There 
must  exist  a  felonious  taking,  and,  unless 
such  taking  is  proven,  no  conviction  can  be 
sustained.  The  word  "wrongful"  in  this  stat- 
ute must  be  construed  as  equivalent  in  mean- 
ing to  the  word  "felonious";  that  is,  with  in- 
tent to  steal  the  property.  As  said  In  State 
V.  Rechnitz,  20  Mont  488,  52  Pac.  264:  "But 
the  mental  element  of  larceny  must  we  think, 
be  still  marked  by  using  the  word  'felonlous- 

'ly*  or  by  equivalent  words.  There  must  be 
accompanying  the  taking  an  evil  intention. 
•  •  •  And,  after  fully  considering  the 
statute  of  this  state  defining  larceny,  we  find 
ourselves  unable  to  construe  it  without  im- 
porting into  its  meaning  the  qnallflcatlon  or- 
dinarily Imported  In  the  construction  of  crim- 
inal statutes,  namely,  that  there  must  be  a 
guilty  mind  as  well  as  a  guilty  act  to  con- 
stitute a  crime.  •  •  •  The  principles 
which  controlled  before  the  adoption  of  a 
statutory  rule  should  be  applied  afterwards 


as  before,  that  the  reason  of  the  act  may 
be  arrived  at  and  a  rational  construction  ob- 
tain." See,  also,  Olark  on  the  Law  of  Crimes. 
i  879;  State  v.  Fulford.  124  N.  C.  798,  32 
S.  E.  8t7;  State  v.  McCaskey,  104  Mo.  &44; 
Sledge  V.  State,  89  6a.  684.  26  S.  E.  756:  Mc- 
Dow  V.  State,  113  Qa.  699,  39  S.  B.  295;  State 
▼.  OUver,  20  Mont  818,  50  Faa  101&  These 
cases  establish  the  principle  that  the  elements 
of  the  crime  should  be  stated  by  the  court 
in  ite  charge,  even  in  the  absence  of  request 
and  such  seems  to  be  the  law  laid  down  lo 
the  Code  in  respect  to  the  duties  of  the  court 
In  charging  the  Jqry.  The  duty  of  the  court 
to  charge  the  Jury  upon  the  law  of  the  case 
Is  especially  laid  down  In  the  statutes,  and 
this  cannot  be  held  to  mean  less  than  that 
it  is  always  necessary  that  the  Jury  be  fully 
instructed  as  to  all  the  elemente  of  the  crime 
After  the  court  had  instructed  the  Jury  that 
they  must  decide  whether  a  crime  "had  beei 
committed  as  charged  in  the  information.'' 
he  followed  such  statement  by  this  general 
explanation:  "That  is,  as  to  whether  or  not 
at  the  time  and  place  mentioned,  somebody 
took  from  the  person  of  said  Bert  Click, 
against  bis  will,  and  by  means  of  force,  the 
personal  property  described  in  the  informa- 
tion," etc.  This  explanation  of  the  previoas 
sentence,  referring  to  the  crime  "as  charged 
in  the  information,"  left  out  an  essential 
ingredient  of  the  crime — ^the  felonious  or 
wrongful  taking — and  was  misleading.  The 
words  "felonious"  and  "wrongful,"  aa  applied 
to  the  taking  of  property  as  constituting  rob- 
bery, should  have  been  defined  or  explained. 
People  V.  Byrnes,  80  Cat  207.  That  it  is  the 
duty  of  the  court  to  charge  fully  as  to  the 
substantive  elemente  of  a  crime  is  held  in 
the  following  cases  under  statutes  similar  to 
our  own:  State  v.  Cody,  18  Or.  506,  23  Pac. 
891,  24  Pac.  895;  People  v.  Murray,  72  Mich 
10,  40  N.  W.  29;  State  v.  Clark,  78  Iowa,  49*^ 
48  N.  W.  273;  State  v.  O'Hagan,  38  Iowa. 
604;  Lang  v.  State  (Tenn.)  1  S.  W.  818;  State 
V.  Banks,  78  Mo.  692.  For  the  omission  to 
charge  the  Jury  that  the  taking  must  be  fe- 
lonious, or  with  intent  to  steal  the  property, 
or  by  some  other  language  defining  that  the 
taking  must  be  wrongful  in  such  sense,  a 
prejudicial  error  was  committed  on  the  trial 
The  order  is  affirmed.    All  concur. 


In  re  SMITH'S  ESTATE. 

(Supreme  Court  of  North  Dakota.     Dec  B. 
1904.) 

CI.AIU8  AOAinST  DKCBDENT— BIGHT  OF  A.CTI05 
— AI.LOWA.HCX. 

1.  Under  the  statutes  of  this  state  the  rejoo- 
tion  of  a  claim  against  the  estate  of  a  decedent, 
either  by  the  executor,  administrator,  or  county 
judge,  is  a  condition  precedent  to  the  right  tn 
sue  upon  it 

2.  For  the  purpose  of  authorizing  acttons  up- 
on claims,  and  of  limitlog  the  time  in  which 
suit  must  be  brought,  the  constructive  rejection 
which,  by  section  6405,  follows  aa  a  result  of 
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10  daya'  neglect  or  refusal  to  allow  It,  is  equiva- 
lent  to  a  rejection  by  written  indorsement. 

3.  A  claim  may  be  approved  and  allowed  by 
a  coonty  judge  alter  It  nag  been  rejected  either 
by  nonaction  or  by  written  Indorsement,  at  any 
time  before  it  is  barred  by  the  special  or  gen- 
eral statute  of  limitations. 

(Syllabns  by  the  Court.) 

Appeal  from  District  Court,  Eddy  County; 
S.  L.  Glaapell,  Judge. 

In  the  matter  of  the  estate  of  James  T. 
Smith,  deceased.  From  a  Judgment  revers- 
ing a  judgment  allowing  a  creditor's  claim, 
jie  appeals.    Reyersed. 

P.  M.  Mattaon,  S.  E.  Bllswortli,  and  Tracy 
R.  Bangs,  for  appellants.  James  A.  Manley, 
for  respondents.  John  Knauf,  for  respond- 
-ent  Kate  Barstow. 

TOUNO,  0.  X  This  appeal  vraa  taken  by 
a  creditor  of  the  estate  of  James  T.  Smith, 
deceased,  from  a  Judgment  of  the  district 
court  of  Eddy  county,  which  reversed  and  set 
aside  a  judgment  of  the  county  court  of  that 
county  approving  and  allowing  the  appel- 
lants' claim  of  13,803.50  against  said  estate. 

The  record  shows  that  the  claim  In  ques- 
tion was  presented  to  the  administrator  on 
February  28,  1903;  that  he  indorsed  bis  al- 
lowance thereof  on  March  9,  1903;  that  it 
was  presented  to  the  county  Judge  on  March 
14,  1903,  and  was  approved  and  allowed  by 
blm  on  May  1,  1903.  The  claim  was  allow- 
•ed  by  the  administrator  within  10  days  after 
It  was  presented.  The  allowance  by  the 
county  judge  was  more  than  10  days,  but  less 
than  90  days,  after  its  presentment 

The  sole  contention  presented  to  the  dis- 
trict court  as  ground  for  reversing  the  Judg- 
ment of  the  county  conrt  was  that  the  claim 
bad  been  previously  rejected  by  operation 
of  section  6405,  Rev.  Codes  1899,  because  of 
the  failure  of  the  county  judge  to  approve  It 
within  10  days  after  Its  presentation  for  al- 
lowance, that  such  rejection  was  irrevocable, 
and  that  the  county  judge  had  thereafter 
no  legal  authority  to  allow  It.  The  trial 
-court  sustained  this  view,  and  this  appeal 
Involves  the  con-ectness  of  this  conclusion. 

We  are  of  the  opinion  that  this  construc- 
tion of  the  statute  cannot  be  sustained.  Sec- 
tion 6405,  Rev.  Codes  1899,  which  Is  relied 
upon,  so  far  as  pertinent  reads  as  follows: 
"When  a  claim  accompanied  by  the  affidavit 
required  in  this  chapter  is  presented  to  the 
«xecutor  or  administrator,  he  must  indorse 
thereon  bis  allowance  or  rejection,  with  the 
day  and  date  thereof.  If  he  allows  the  claim, 
-It  must  be  presented  to  the  county  judge  for 
bis  approval,  who  must,  in  the  same  manner, 
indorse  upon  it  his  allowance  or  rejection. 
If  the  executor  or  administrator,  or  the  judge, 
refuse  or  neglect  to  indorse  such  allowance 
or  rejection  for  ten  days  after  the  claim  has 
been  presented  to  him,  such  refusal  or  neg- 
lect l8  equivalent  to  a  rejection  on  the  tenth 
•day.  •  •  •"  The  purpose  and  efTect  of 
this  section  is  apparent  when  considered  in 
connection  with  the  following  sections: 


Section  6407:  "When  a  claim  Is  rejected, 
either  by  the  fflcecutor  or  administrator,  or 
the  county  judge,  the  holder  must  bring  suit 
in  the  proper  court,  to-wit:  Before  a  justice 
of  the  peace,  or  In  the  district  cotu^  accord- 
ing to  its  amount,  against  the  executor  or 
administrator,  within  tbree  months  after 
the  date  of  its  rejection,  if  it  be  then  due,  or 
within  two  months  after  it  becomes  due,  oth- 
erwise the  claim  is  barred  forever." 

Section  6408:  "No  claim  must  be  allowed 
by  the  executor  or  administrator,  or  by  the 
judge,  which  la  barred  by  the  statute  of  lim- 
itations. •  •  *  No  holder  of  any  claim 
against  an  estate  shall  maintain  an  action 
tbereon  unless  the  clialm  is  first  presented 
to  the  executor  or  administrator.    "    •     •" 

Section  6406:  "Every  claim  allowed  by  the 
executor  or  administrator,  and  approved  by 
the  judge,  •  •  •  must  be  ranked  among 
the  acknowledged  debts  of  the  estate  to  be 
paid  In  due  course  of  administration." 

Section  6410:  "A  judgment  rendered 
against  an  executor  or  administrator.  In  the 
district  court  or  before  a  magistrate,  upon 
any  claim  for  money,  •  •  •  only  estab- 
lishes the  claim  tn  the  same  manner  as  if  It 
had  been  allowed  by  the  executor  or  admin- 
istrator, and  the  judge  of  the  county  court, 
and  the  judgment  must  be  that  the  executor 
or  administrator  pay,  In  due  course  of  ad- 
ministration, the  amount  ascertained  to  be 
due." 

Section  6405,  supra,  was  before  us  for  con- 
struction In  Boyd  V.  Von  Nelda,  9  N.  D.  337. 
83  N.  W.  329.  We  held  that  It  was  the  pur- 
pose of  that  section  to  fix  the  time  when 
claimants  secure  the  right  to  sue  upon  their 
claims,  and  when  they  become  barred  under 
the  special  limitation  prescribed  by  section 
6407,  and  that  for  these  purposes  a  rejection 
by  nonaction  Is  equivalent  to  an  actual  re- 
jection by  written  indorsement  This  con- 
clusion was  followed  and  approved  in  Far- 
well  V.  Richardson,  10  N.  D.  34,  84  N.  W.  658. 
In  both  cases  a  recovery  was  sought  In  fhe 
district  court  upon  olaima  which  had  been 
duly  presented  for  allowance,  and  upon  which 
no  action  had  been  taken  for  more  than 
three  months.  In  both  cases  the  defendant 
Invoked  section  6407,  which  requires  suit  to 
be  brought  within  three  months  after  the  re- 
jection .of  the  claim,  and  this  defense  was 
stistained.  The  defendant  prevailed,  how- 
ever, not  because  the  claims  had  been  re- 
jected, but  because  the  actions  were  not 
brought  within  90  days  from  the  rejection. 
The  mere  fact  that  a  claim  has  been  rejected 
Is  no  defense  in  an  action  upon  it  It  Is  im- 
portant only  In  setting  the  special  statute  of 
limitations  in  motion.  A  rejection  by  an 
administrator  or  executor  and  county  judge 
never  has,  of  itself,  the  effect  of  defeating  a 
recovery  in  an  action  upon  the  claim.  In- 
deed, the  presentation  to  and  rejection  by 
one  of  them  is  essential  to  the  right  to  sue. 
See  section  6408,  supra;  also,  Uchtenberg  v. 
McOIynn,  106  Gal.  45,  38  Pac.  641;    Barthe 


Digitized  by 


Google 


892 


101  NORTHWESTEEN  REPORTER. 


<N.  D. 


V.  Rogers,  Vll  Cal.  62,  59  Pac.  310.  The 
original  Jurisdiction  to  allow  (h:  reject  claimB 
rests  in  the  executor  or  administrator  and 
county  Judge,  and  it  is  only  after  a  rejection 
by  one  of  them  that  tbe  right  to  maintain  an 
action  In  the  district  court  arises,  and  when 
It  does  arise  It  la  In  the  nature  of  appellate, 
rather  than  original.  Jurisdiction.  When  a 
claim  is  allowed  by  the  county  Judge,  the 
allowance  is  In  the  nature  of  a  Judgment 
against  the  estate,  to  be  paid  by  the  executor 
or  administrator  in  due  course  of  adminlstra- 
tlon.  When  a  Judgment  is  rendered  ai)on  a 
claim  In  an  action,  exactly  tbe  ■am*  result 
follows.  A.  rejected  claim  may  be  sued  upon 
at  any  time  within  three  months  after  its  re- 
jection, and  the  executor  or  administrator 
be  compelled  to  pay  it  in  due  course  of  ad- 
ministration. No  reason  Is  suggested  why 
the  administrator  may  not  voluntarily  do 
what  he  may  be  compelled  to  do.  There  is 
no  statute  which  restricts  his  right  to  allow 
claims,  other  than  that  they  must  not  be 
barred  either  by  the  special  or  general  stat- 
ute of  limitations.  The  appellants'  claim 
had,  it  Is  true,  been  constructively  rejected, 
but  It  was  not  a  barred  claim  when  tbe 
county  Judge  allowed  it  Had  It  been  re- 
jected by  written  indorsement,  the  result 
would  not  be  different,  for  there  is  no  reason 
why  the  county  Judge  cannot,  in  his  discre- 
tion, set  aside  a  previous  rejection  and  allow 
a  claim,  provided,  only,  this  Is  done  before 
It  Is  barred;  and  so  tbe  cases  hold.  Husted 
T.  Hoyt  12  Conn.  160;  Calanan  ▼.  Mc(31ure, 
47  Barb.  (N.  T.)  206;  Burks  v.  Bennett,  62 
Tex.  277;  Gillespie  t.  Wright,  98  Cal.  169,  28 
Pac.  862. 
Judgment  reversed.    All  concur. 


THURSTON  v.  OSBORNB-McMILLAN 
ELEVATOR  CO. 

(Supreme  Court  of  North  Dakota.     Dec.  3, 
1904.) 

IfOBTOAOB  ON  CHOPS— OWRKBSHrP — BVinENCB — 

VXNDOB    Altn    PUBCHABBB  —  EXECXTTOBT 

CONTBA.CI>— PBIMCIPAI.  AND  BUBETT. 

1.  Where  husband  and  wife  reside  on  land 
held  by  the  wife  under  an  executory  contract 
for  the  purchase  thereof,  which  requires  the 
wife  to  tarm  the  land,  the  fact  that  the  hus- 
tmnd  devotes  his  time  and  labor  to  the  cultiva- 
tion of  the  land  does  not  prove  that  he  has  any 
interest  in  the  crop  so  that  a  mortgage  given 
by  hhn  will  create  any  lien  thereon. 

2.  Where  an  executory  contract  for  the  sale 
of  land  reserved  to  the  vendor  the  title  to  all 
crops  grown  on  the  land  until  certain  conditions 
were  porformed  by  the  vendee,  and  the  vendor 
relinquished  all  his  right  to  the  crops  in  con- 
sideration of  the  cancellation  of  the  contract, 
the  full  title  to  the  crops  vested  in  the  vendee, 
and  would  become  subject  to  the  lien  of  a  chat- 
tel mortgage  previously  executed  by  her. 

8.  The  plaintiff  was  a  surety  for  the  payment 
of  a  note  which  was  secured  by  a  chattel  mort- 
gage given  by  the  principal  debtor.  He  was 
obliged  to  pay  the  note  at  maturity.  Bold,  that 
such  payment  vested  tbe  ownership  of  such  note 

^  3.  See  SubrogatloD,  voK  44,  Cent  Dig.  {  17. 


and  mortgage  in  him,  and  he  could  maintain 
an  action  to  recover  the  value  of  the  mortgag»i 
property,  to  the  extent  of  bis  lien,   from  one 
who  had  converted  it. 
(Syllabns  by  the  Court.) 

Appeal  from  District  Court,  Barnes  Cons- 
tfl  S.  L.  Olaspell,  Judge. 

Action  by  Andrew  Thurston  against  tbe 
Osborne-McMillan  Elevator  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 


Lee  Combs,  for  appellant 
son,  for  respondent 


Zuger  &  Paul- 


ENGERUD,  J.  Plaintiff  seeks  by  this  a^ 
tlon  to  recover  from  the  defendant  elevator 
cominny  damages  for  the  alleged  conversion 
of  a  quantity  of  wheat  upon  which  the  plain- 
tiff claims  a  seed  lien  and  four  chattel  mort- 
gages. The  answer  of  the  defendant  Is  a 
general  denial,  and  also  specifically  denies 
that  the  plaintiff  ever  acquired  any  lien  upon 
the  grain  in  question,  and  further  speciflc- 
ally  denies  that  it  converted  the  grain  in 
question,  or  deprived  the  plaintiff  thereof. 
The  trial  of  the  issues  resulted  In  a  ver-  | 
diet  in  favor  of  the  plaintiff  for  the  sum  of  | 
$272.30.  A  motion  for  a  new  trial  having  , 
been  denied,  the  defendant  appeals. 

Tbe  appellant  assigns  numerous  errors 
based  upon  the  rulings  of  the  court  admit- 
ting and  rejecting  evidence.  Tbe  defendant 
also  moved  for  a  directed  verdict  on  the 
ground  that  tbe  evidence  was  insufScient  to 
sustain  a  verdict  for  the  plaintiff.  T^ie  lat- 
ter motion  is  based  largely  upon  the  same 
propositions  of  law  involved  in  the  alleged 
erroneous  admission  and  exclusion  of  evi- 
dence. For  that  reason  the  consideration  of 
the  assignments  based  on  the  denial  of  de- 
fendant's motion  for  a  directed  verdict  will 
dispose  of  the  questions  arising  on  the  sev- 
eral assignments  with  relation  to  the  rulings 
on  evidence. 

Although  the  plaintiff,  in  his  complaint  re- 
lies upon  a  seed  lien  and  four  several  chat- 
tel mortgages,  at  tbe  trial  he  offered  proof 
only  as  to  the  seed  lien  and  two  of  the  chat- 
tel mortgages.  The  trial  court  held  that  th« 
evidence  was  insu£Blcient  to  establish  tbe 
seed  lien,  and  instructed  the  Jwy  to  disre- 
gard all  evidence  in  relation  to  that  lien, 
and  submitted  to  tbe  Jury  only  the  evidence 
with  relation  to  the  two  chattel  mortgages. 
The  facts  developed  on  the  trial  in  relation 
to  these  two  chattel  mortgages  were  as  fol- 
lows: One  Almira  Olson  and  her  husband, 
A.  E.  Olson,  during  the  year  1902,  were  oc- 
cupying and  residing  upon  two  quarter  sec- 
tions of  land  in  Barnes  county,  which  land 
was  owned  in  fee  by  one  Robert  Anderson. 
The  latter  had  on  December  18,  1901,  con- 
tracted to  sell  the  land  to  Almira  Olson  on 
what  Is  commonly  known  as  the  "crop  pay- 
ment plan."  The  contract  was  in  writing, 
and  provided  that  the  vendee,  Almira  Olson, 
should  occupy  the  land  and  farm  it  and  de- 
liver one-half  of  the  crop  each  year  to  tbe 
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veiklor  until  tbe  full  purchase  price,  with  in* 
terest,  was  paid.  Title  to  tlie  entire  crop 
was  reserved  in  tbe  vendor  until  a  division. 
The  contract  further  provided  that  it  was 
iiounssignable  without  tbe  written  couseut  of 
tbe  veudor.  On  May  19,  1902,  Almlra  01- 
8on  and  her  husband,  A.  E.  Olson,  made  and 
delivered  to  one  £.  K.  Mj-hre  a  chattel  mort- 
ifage  to  secure  a  note  dated  on  that  day, 
payable  to  said  Myhre,  for  $133.28  and  inter- 
est. The  cltattel  mortgage  covered  all  crops 
to  be  raised  during  tbe  year  1902  on  the  land 
mentioned.  This  note  was  signed  by  tbe 
plaintiff  as  a  surety,  and  when  it  matured 
the  plaintiff  was  obliged  to  pay  tbe  balance 
due  thereon,  which  then  amounted  to  about 
$90,  and  the  note  was  turned  over  to  him  by 
tbe  payee.  On  November  15,  1901,  tbe  hus- 
band, A.  E.  Olson,  alone,  executed  and  de- 
livered to  tbe  plaintiff  a  note  for  $417.07  'and 
Interest,  and  at  the  same  time,  to  secure  the 
same,  executed  a  chattel  mortgage  upon  cer- 
tain personal  property,  including  tbe  crops 
to  .be  grown  daring  tbe  year  1902  upon  tlie 
land  referred  to.  This  note  and  mortgage 
'were  not  signed  by  tbe  wife,  Almira  Olson. 
Both  mortgages  were  duly  filed.  A  crop 
was  raised  by  tbe  Olsons  upon  the  land  in 
question  during  tbe  year  1902,  and  in  the 
latter  part  of  October  of  that  year  tbey  sold 
the  grain  to  the  defendant  elevator  com- 
pany and  absconded  without  paying  the  Hens. 
Before  the  grain  was  sold,  an  arrangement 
■w&a  made  between  Anderson,  the  vendor  of 
tbe  land,  and  Mr.  and  Mrs.  Olson,  by  which 
Anderson  relinquished  all  right  and  title  to 
the  grain  in  consideration  of  the  cancella- 
tion of  the  contract  and  tbe  vacation  of  tlio 
premises  by  tbe  Olsons.  It  does  not  appear, 
bowever,  whether  the  grain  was  turned  over 
to  Mr.  Olson  or  to  Mrs.  Olson.  Nor  is  there 
any  direct  evidence  tending  to  show  that 
Mr.  Olson  had  previously  acquired  any  right 
to  the  crops  on  the  land.  The  contract  gave 
to  Mrs.  Olson  alone  the  right  to  occupy  and 
farm  the  land.  Presumptively,  therefore, 
she  held  whatever  right  to  the  crpp  was 
vpsted  In  the  vendee  by  the  contract;  and, 
In  the  absence  of  any  evlduuce  to  the  con- 
trary, we  mnst  presnme  that  the  relinquish- 
ment by  Anderson  of  his  claims  under  the 
contract  left  the  entire  title  to  the  grain  in 
Mrs.  Olson.  The  fact  that  her  husband  lived 
-witb  her  on  the  farm,  and  devoted  his  time 
and  labor  to  raising  the  crop,  does  not  over- 
come the  presumption  of  ownership  by  the 
■w^ife.  Olson  v.  O'Connor,  9  N.  D.  504,  84 
N.  W.  359,  81  Am.  St.  Kep.  505.  Under  these 
circumstances,  it  was  error  to  deny  defend- 
ant's motion  to  withdraw  from  the  consid- 
eration of  the  jury  the  note  and  mortgage 
executed  by  A.  E.  Olson  alone,  because  there 
■was  no  evidence  to  show  that  he  ever  had 
any  title  to  tbe  crop  to  which  his  mortgage 
could  attacb. 

The  appellant  contends  that,  by  reason  of 
tbe  terms  of  tbe  contract  between  Robert 
Anderson  and  Mrs.  Olson,  there  never  was 


any  title  in  Mrs.  Olson  to  which  her  mort- 
gage could  attacb;  citing  Omlie  ▼.  Bank, 
8  N.  D.  570,  80  N.  W.  689,  and  similar  cases. 
It  is  undisputed  in  this  case  that,  before 
or  at  the  time  the  first  load  of  grain  was 
hauled  to  tlie  elevator,  the  vendor  relinquish- 
ed and  surrendered  all  bis  rights  in  the 
grain  to  tlie  vendee,  thereby  vesting  the 
Tendee  with  complete  title.  The  mortgage, 
of  course,  attached  as  soon  as  the  title  vest- 
ed. 

Appellant  fm-ther  contended  that  plaintiff, 
because  he  signed  the  note  ostensibly  as 
maker,  and  subsequently  paid  it,  without  any 
express  agreement  at  tbe  time  of  payment 
or  at  any  other  time  that  tbe  note  and  mort- 
gage should  be  assigned  to  him,  is  not  sub- 
rogated thereto.  With  respect  to  this  conten- 
tion, it  is  sufficient  to  say  that  the  evidence 
clearly  shows  that  the  plaintiff  was  a  mere 
surety  on  tbe  note,  and,  under  section  4661, 
Rev.  Codes  1899,  is  entitled,  upon  payment 
thereof,  to  be  subrogated  to  all  tbe  rights  of 
the  creditor.  It  is  undisputed  that  he  paid 
the  sum  of  alx>ut  $90  in  cash  for  the  balance 
due  on  the  note,  and  is  clearly  entitled  to 
all  the  securities  which  tbe  principal  makers 
lind  given  to  secure  the  payment  to  that  ex- 
tent 

We  think  the  evid^ice  was  sufflolent  to 
warrant  a  recovery  to  the  extent  of  the 
amount  due  on  the  chattel  mortgage  signed 
by  Mr.  and  Mrs.  Olson,  and  hence  tbe  mo- 
tion for  a  directed  verdict  was  properly  de- 
nied. As  the  error  above  indicated  requires 
a  new  trial,  it  is  unnecessary  to  discuss  the 
numerous  other  assignments  of  error. 

The  Judgment  is  reversed  and  a  new  trial 
ordered.    All  concur. 


TBIGBN  V.  DRAKH. 

(Supreme  Court  of  North  Dakota.     Dec.  3, 
1904.) 

RES  JTTDIOATA— X8T0PPEI/— F0BECI.0SnBE  —  IiIU- 

rrATions. 

1.  A  judgment  establishine  the  validity  of  a 
mortgage  rendered  in  an  action  to  quiet  title  is 
not  availnbie  as  res  adjudicata  against  a  plea 
of  the  statute  of  limitations,  interposed  in  a 
subsequent  action  between  the  same  parties  to 
foreclose  tbe  same  mortgage,  where  it  does  not 
appear  that  the  conditions  were  such  that  tlie 
Rtatute  of  limitations  could  have  been  made 
available  as  a  defense  in  the  former  action. 

2.  Tbe  mortgage  which  tbe  plaintiff  was  seek- 
ing to  foreclose  by  action  contained  a  power  of 
sale ;  but  the  defendant  had  procured  an  ordor 
under  section  5845,  Rev.  Codes  1809,  enjoining 
a  foreclosure  sale  under  the  power.  Held,  tlint 
tbe  defendant  was  not  thereby  estopped  to  plei'il 
the  statute  of  limitations  in  bar  of  the  action. 

3.  As  to  whether  or  not  the  right  to  forecio.si> 
by  advertisement  under  a  power  of  sale  con- 
tmues  after  an  action  to  foreclose  is  barred  by 
the  statute  of  limitations  is  not  decided. 

(Syllabus  by  tbe  Courts 

Appeal  from  District  Court,  Nelson  Coun- 
ty; Charles  J.  Flsk,  Judge. 

Action   by  Ole  Teigen  against  Robert  J. 
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Drake.    Judgment  tor  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Scott  Bex,  for  appellant  Prlch  &  Kelly 
and  Tracy  R.  Bangs,  for  respondent 

BNQERDD,  J.  This  Is  an  action  to  ft>r»- 
close  ft  mortgage  on  real  property.  The  stat- 
ute of  limitations  was  tbe  only  defense,  and 
that  plea  was  sustained  by  the  trial  court 
The  plaintiff  has  appealed  from  the  judgment 
No  statement  of  the  case  was  settled,  bnt 
the  appellant  assigns  error  on  the  Judgment 
roll.  It  Is  conceded  that  the  statute  had 
run  against  the  right  to  maintain  this  action; 
but  appellant  contends  that  tbe  defendant 
Is  estopped  to  plead  that  defense. 

On  tbe  SOtfa  day  of  July,  1903,  in  an  action 
to  quiet  title  and  determine  adverse  claims 
to  the  land  In  question,  commenced  by  the 
respondent  Drake,  against  this  appellant  and 
others,  a  judgment  was  entered  adjudging 
that  the  mortgage  now  in  question  was  a  val- 
id and  subsisting  lien  on  said  land,  and  that 
said  Drake  was  the  owner  of  the  land  undo- 
a  quitclaim  deed  from  one  Hagen,  the  orig- 
inal mortgagor.    Thereafter  proceedings  were 
commenced  to  foreclose  the  mortgage   by 
advertisement  under  the  power  of  sale.    A 
sale  under  those  proceedings  was  prevented 
by  an  injunctional  order  issued  under  section 
5846,  Rev.  Clodes  1899.    This  (wder  was  ap- 
plied for  and  obtained  at  the  instigation  of 
this  defendant  by  the  original   mortgagor, 
Hagen.    Tbe  record,  however,  does  not  dis- 
close what  defense  was  set  forth  in  the  affi- 
davit to  procure  that  order.    In  obedience  to 
the  injunctional  order  the  plaintiff  abandon- 
ed the  foreclosure  under  the  power  of  sale, 
and  commenced  this  action.    The  appellant 
contends  that  the  statute  of  limitations  does 
not  bar  tbe  right  to  foreclose  under  a  power 
of  sale;  that  the  defendant  having  procured 
an  injunction  against  that  remedy,  has  com- 
pelled the  plaintiff  to  reeort  to  an  action  as 
his  only  remaining  remedy.    He  argues  that 
to  permit  the  statute  of  limitations  to  be 
pleaded  under  such  circumstances  will,  in 
effect  make  the  statute  a  bar  to  foreclosure 
under  the  power  of  sale,  because  the  mort- 
gagor may  present  groundless  defenses  in  bis 
affidavit  for  the  ex  parte  injunction  under 
section  5S45,  and,  by  pleading  tbe  statute  of 
limitations  against  tbe  action,  prevent  any 
hearing  or  determination  of  tiiese  other  al- 
leged defenses.     If  that  situation  has  been 
brought  about  by  section  5845,  it  Is  the  re- 
sult of  legislation,  which  the  court  has  no 
power  to  disturb,  so  long  as  it  violates  no  pro- 
vision of  the  Constitution.    The  right  to  plead 
tbe  statute  of  limitations  has  been  granted 
by  the  Legislature.    Under  what  circumstan- 
ces the  right  to  that  defense  shall  be  per- 
mitted or  denied  Is  exclusively  a  legislative 
question.    The  statute  nowhere  forbids  resort 
to  that  plea  under  tbe  circumstances  of  this 
case.    The  court  cannot  refuse  to  give  effect 
to  the  plea  on  the  ground  of  estoppel,  be- 
cause to  do  so  would  be  equivalent  to  amend- 


ing tbe  statute  and  Ingrafting  upon  It  an  ex- 
ception. 

Tbe  Judgment  in  the  action  to  quiet  tttle- 
Is  not  available  as  res  adjudlcata  of  tbe  is- 
sue raised  by  the  answer  in  tbe  case  at  bar. 
Even  if  we  assume,  as  a  matter  of  law,  that 
tbe  issues  in  tbe  two  actions  were  identical, 
and  that  the  statute  of  limitations  could  be 
properly  pleaded  in  the  former  action,  yet 
the  record  before  us  does  not'  disclose  facts- 
sufficient  to  constitute  an  estoppel  by  Judg- 
ment Tbe  former  judgment  was  entered  in 
July,  IdOS.  This  action  was  commenced  after 
September  12,  1903.  For  aught  we  know,  the 
time  limited  by  the  statute  may  not  bare  ex- 
pired until  after  the  entry  of  that  Judgment 
The  record  before  us  furnishes  no  Informa- 
tion upon  that  point  The  defense  relied 
upon  in  this  case  is  one  that  comes  Into  be- 
ing by  lapse  of  time.  Absence  from  tbe  state 
or  certain  disabilities  toll  the  running  of  the 
statute.  A  former  judgment  therefore.  Is 
not  conclusive  against  these  defendants  un- 
less It  is  made  to  appear  that  all  the  condi- 
tions essential  to  this  defense  were  the  same 
In  the  former  action  as  tbey  are  In  the  sub- 
sequent one. 

As  to  whether  or  not  the  right  to  forectese 
under  the  power  of  sale  is  barred  after  tbe 
expiration  of  tbe  time  limited  for  com- 
mencing an  action  to  foreclose,  we  express  no 
opinion,  because  that  question  does  not  arise 
on  this  record. 

There  is  nothing  In  this  record  disclosing 
any  Impropriety  In  the  issuance  of  the  injunc- 
tional order;  but,  even  If  there  were,  that 
fact  would  not  Justify  the  denial  by  the  court 
of  the  defendant's  right  to  avail  himself  of 
the  statutory  defense  to  this  action.  If  for 
any  reason  tbe  Injunctional  order  was  Im- 
properly Issued,  it  should  have  been  attacked 
directly  by  an  appropriate  proceeding. 

The  judgment  is  affirmed.    All  concur. 


CARROLL  V,  RTB  TP. 

(Supreme  Court  of  North   Dakota.     Nor.  23 

1904.) 

STTBTACB  WATDB— IVPBOVKUENT  OF  HTOHWAT— 
LIABILITIKS  OF  TOWNSHIP. 

1.  A  township  is  not  liable  for  tbe  loss  suffer- 
ed by  a  landowner  by  the  inci-eased  flow  of  sur- 
face water  upon  his  land,  resulting  solely  from 
the  improvement  of  a  highway  in  tbe  ordinary 
manner  without  negligence. 

2.  Whether ,  or  not  any  liability  woald  ensue 
If  the  surface  water  had  been  diverted  from  a 
definite  channel  Is  not  decided. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Grand  Folks 
County;  Charles  J.  PIsk,  Judge. 

AcUon  by  John  M.  Carroll  against  the 
township  of  Rye.  Judgment  for  defendnoc 
and  plaintiff  appeals.    Affirmed. 

William  H.  Standish,  for  appelUnt  Bo- 
sard  &  Bosard,  for  respondent 

BNGERUD,  J.  Plaintiff  seeks  by  this  ac- 
tion to  recover  from  the  defendant  township 
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damages  suffered  from  the  flooding  of  his 
land,  caused  by  certain  drains,  ditches,  roads, 
and  dikes  which  he  alleges  had  been  con- 
structed and  maintained  by  the  township  In 
such  a  way  as  to  gather  the  surface  water 
from  distant  territory  and  empty  It  upon  his 
lands,  upon  which  it  would  not  naturally 
have  come.  The  answer  was.  In  effect,  a 
general  denial.  The  trial  was  before  a  Jury, 
and  resulted  In  a  Terdlct  fQr  the  plaintiff 
after  the  denial  of  defendant's  motion  for  a 
directed  rerdlct  The  defendant  thereupon 
moved  for  Judgment  In  Its  favor  notwith- 
standing the  verdict,  and  the  trial  couirt 
granted  the  motion.  The  sole  question  on 
this  appeal  Is  whether  the  evidence  Justified 
that  ruling. 

Plaintiff  owns  and  occupies  the  northeast 
quarter  of  section  18  In  Falconer  township, 
in  Orand  Forks  county.  That  township  lies 
next  east  of  the  defendant.  Bye  township. 
The  surface  of  both  townships,  like  nearly 
all  Red  River  Valley  lands,  Is  an  apparently 
level  prairie.  There  is  a  general  slope  to- 
wards the  north  and  east,  but  It  la  so  slight 
that  it  Is  not  noticeable  to  the  eye.  In  1895 
and  1896  the  defendant  township  graded  up 
tbe  section-line  road  from  the  east  line  of 
tbe  township  between  sections  13  and  24, 
and  extending  west  a  distance  of  four  miles. 
This  road  Is  known  as  the  "center  road." 
Three  years  later  It  graded  up  tbe  highway 
on  the  section  line  next  south  of  the  center 
road.  This  grade  also  extends  from  the  east 
line  of  tbe  township  westward  a  distance  of 
four  miles.  It  may  be  styled  the  "south 
road."  Both  highways  were  constructed  in 
the  usual  way.  The  earth  was  taken  from 
both  sides  of  the  section  line,  and  piled  up 
in  the  middle,  so  as  to  make  the  roadbed 
abottt  eight  feet  wide  at  the  top,  and  ele- 
vated about  a  foot  or  two  above  the  prairie, 
leaving  ditches  on  each  side  five  or  six  feet 
wide  and  a  foot  or  two  In  depth.  Both  these 
grades  connect  at  the  township  line  with 
like  graded  highways  in  Falconer  township, 
so  that  on  each  section  line  there  is  a  con- 
Unoons  graded  road  across  both  townships. 
The  Great  Northern  RaUroad  track  runs 
diagonally  through  Falconer  township  from 
southeast  to  northwest,  and  crosses  the 
southwest  part  of  plalntllTs  farm.  The  rail- 
road crosses  tbe  south  road  one  and  a  half 
miles  east  of  tbe  township  line,  and  crosses 
the  center  road  at  the  southeast  corner  of 
section  18.  The  roadbed  for  the .  railroad 
was  made  In  the  same  way  as  the  highways. 
There  is  a  culvert  under  tbe  railroad  on 
plaintiff's  farm.  It  is  claimed  by  tbe  plnin- 
tlff  that  the  highway  grades  in  Rye  township 
obstruct  the  natural  flow  of  the  surface  water 
to  the  north,  and  that  the  ditches  on  the 
south  side  of  the  respective  highways  con- 
duct the  water  east  to  the  railroad  ditch, 
which  carries  It  north  to  the  culvert  whence 
It  spreads  out  over  plalntlfTs  farm,  causing 
the  injuries  complained  of.  Plaintiff's  proof 
tends  to  show  that  his  farm  has  been  sub- 


ject to  damage  from  the  Increased  flow  of 
surface  water  since  the  construction  of  the 
grades  in  question  In  Rye  township,  and 
claims  that  such  damage  has  been  proximate- 
ly caused  by  the  construction  of  the  said 
highways.  This  claim  is  strenuously  denied 
by  the  defendant  In  view  of  our  decision 
on  other  points  in  the  case,  it  is  not  neces- 
sary to  decide  this  disputed  question.  For 
the  pm^oses  of  this  case  we  may  assume 
that  the  plaintiff  has  been  damaged,  and  that 
such  damage  is  tbe  proximate  result  of  de- 
fendant's acts. 

In  this  case,  as  In  every  action  for  the  re- 
covery of  damages,  the  first  Inquiry  must  be 
as  to  whether  the  defendant  has  been  guilty 
of  any  actionable  wrong,  either  of  commis- 
sion or  omission.  The  two  essential  primary 
elements  of  a  cause  of  action  in  tort  are 
wrongful  conduct  by  one  paity  followed  by 
damages  to  the  other;  consequently  mere 
proof  of  damage  suffered  by  plaintiff,  even 
though  proximately  caused  by  defendant's 
acts,  does  not  establish  a  cause  of  action  for 
the  recovery  of  such  damages,  tmless  it  Is 
proved  that  the  defendant's  conduct  Is  a  vio- 
lation of  some  right  of  the  plaintiff  which 
tbe  law  win  recognize.  , 

The  appellant  claims  that  the  township 
has  obstructed  the  flow  of  the  surface  water 
and  diverted  It  from  Its  natural  channels, 
and  that  the  so-called  "clvIl-law  rule"  with 
respect  to  surface  water  should  be  applied. 
The  respondent  asserts  that  the  rule  known 
as  the  "common-enemy  rule,"  adopted  in  Mas- 
sachusetts and  ^ome  other  states.  Is  the  true 
rule,  but  further  claims  that  the  facts  In  tbe 
case  conclusively  show  that  plaintiff  has  no 
cause  of  action  under  any  rule.  Inasmuch 
as  the  court  must  sustain  respondent's  con- 
tention as  to  the  facts,  we  are  compelled  to 
forbear  taking  any  part  in  the  interesting 
controversy  which  has  engaged  the  courts 
for  many  years,  as  to  which  of  the  conflict- 
ing rules  is  the  one  which  truly  voices  the 
common  law.  Under  the  "common-enemy 
mie,"  which  is  often  called  tbe  "common-law 
rule,*"  neither  the  upper  nor  lower  proprietor 
can  claim  any  right  of  drainage  for  surface 
water  through  mere  natural  surface  channels 
that  do  not  come  within  the  technical  defini- 
tion of  a  water  course.  Oannon  v.  Harga- 
don,  10  Allen,  106,  87  Am.  Dec.  625;  Bowlsby 
V.  Spear,  81  N.  J.  Law,  361,  86  Am.  Dec.  216; 
R.  K.  Co.  V.  Hammer,  22  Kan.  763,  31  Am. 
Rep.  216;  R.  R.  Co.  v.  Stevens,  73  Ind.  278, 
38  Am.  Rep.  139;  Allen  v.  City,  52  Wis.  430. 
9  N.  W.  2»1.  38  Am.  Rep.  748;  Jordan  v.  R. 
R.  Co.,  42  Minn.  172,  43  N.  W.  849,  6  L.  R.  A, 
573.  It  Is  clear  that  under  this  rule  the 
plaintiff  could  have  no  cause  of  action.  The 
so-called  "civil-law  rule"  Is,  In  effect  that 
natural  depressions  and  channels  which  af- 
ford drainage  for  surface  water  cannot  be 
obstructed,  or  the  waters  diverted  from  them, 
to  the  damage  of  others.  Gray  v.  McWIl- 
Ilams,  98  Cal.  157,  32  Pac.  976,  21  L.  R.  A. 
593,  35  Am.  St  Rep.  163;   Gormley  y.  San- 
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ford.  52  111.  158;  Boyd  v.  Conklin,  54  Mich, 
583,  20  N.  W.  595,  62  Am.  Rep.  831;  Railway 
Ck).  V.  Helsley,  62  Tex.  593;  Tootle  v.  Clif- 
ton, 22  Oblo  St.  247,  10  Am.  Rep.  732;  Hughea 
T.  Anderson,  68  Ala.  280,  44  Am.  Rep.  147; 
Barrow  ▼.  Iiandry,  16  La.  Ann.  681,  77  Am. 
Dec.  199;  KaufTman  r.  Orlesemer,  26  Pa. 
407.  67  Am.  Dec.  437. 

It  will  be  seen  that  these  conflicting  rules 
grew  out  of  a  difference  of  opinion  as  to  one 
question,  namely,  whether  or  not  any  tight 
of  drainage  existed  into  or  through  a  mere 
surface  channel  which  was  not  a  technical 
water  course.  The  courts  which  held  the 
affirmatlTe  followed  a  more  or  less  modified 
form  of  the  rule  of  the  civil  law  dealing  with 
the  subject  Those  who  followed  the  nega- 
tive followed  the  common-enemy  rule.  Fam- 
ham  on  Waters,  (  888d  et  seq.  It  Is  a  neces- 
sary corollary  of  either  of  the  rules  men- 
tioned that  there  is  no  right  anywhere  to  the 
continued  flow  of  surface  water  which  has 
not  taken  a  definite  course,  but  which  spreads 
out  over  the  surface  of  the  ground.  It  will 
be  seen,  therefore,  that  neither  rule  has  any 
application  unless  some  channel  for  surface 
water  has  been  obstructed  or  Its  waters  di- 
verted. In  this  case  plaintiff's  evidence  con- 
clusively shows  that  there  has  been  no  ob- 
struction of  any  channel  or  diversion  of  wa- 
ters therefrom.  The  only  claim  made  as  to 
such  a  channel  is  that  there  Is  an  irregular 
depression,  which  some  of  the  witnesses  call 
a  "slough,"  which  Is  crossed  by  the  center 
road  at  a  point  about  400  rods  west  of  the 
township  line  between  Rye  and  Falconer 
townships,  and  that  east  of  this  slough  there 
is  a  ridge  near  the  township  line,  also  crossed 
by  the  center  road.  Plaintiff's  evidence 
tends  to  show  that  this  ridge  is  a  watershed 
which  kept  the  surface  water  In  that  part 
of  Rye  township  away  from  Falconer  town- 
ship, and  turned  It  towards  the  slough,  which 
in  turn  carried  It  northward,  so  that  it  never 
reached  plaintiff's  farm.  It  is  alleged  in  the 
complaint,  and  asserted  in  argument,  that 
the  highway  embankment  stops  the  water  at 
the  slough,  and  the  highway  ditch  carries  it 
through  the  ridge  Into  Falconer  township. 
The  evidence  furnished  by  plaintiff's  own 
witnesses,  however,  conclusively  disproves 
this  allegation.  Their  testimony  shows  that 
the  highway  ditches  are  substantially  uni- 
form in  depth,  and  were  not  dug  deeper 
through  the  ridge  than  west  of  It  The  em- 
bankment in  like  manner  is  no  higher  above 
the  prairie  In  the  depression  than  it  is  on  the 
ridge.  The  plaintiff  employed  a  surveyor 
to  make  measurements  to  ascertain  the  rela- 
tive elevation  of  different  points  along  the 
center  road.  A  plat  showing  the  result  of 
his  work  was  in  evidence.  It  shows  that  the 
ridge  in  question  Is  a  gentle  undulation  of 
the  surface.  At  its  highest  point  which  is 
near  the  east  line  of  Rye  township,  it  is 
about  ZM  feet  above  the  lowest  point  of  the 
slough.  From  this  high  point  the  ground 
slopes  gently  towards  the  east  and  towards 


the  west  for  a  distance  of  a  mile  In  each  of 
said  directions.  The  top  of  the  ridge  Is  only 
about  2  feet  higher  than  the  prairie  at  the 
foot  of  each  of  these  slopes.  From  a  point 
3,000  feet  east  of  the  slough  to  a  point  4(iO 
feet  east  of  the  Rye  township  line,  the  bot- 
tom of  the  ditch  Is  generally  higher  than  the 
top  of  the  grade  at  the  slough,  and  at)out 
midway  between  these  two  points  the  bottom 
of  the  ditch  is  1  foot  higher  than  the  top  of 
the  grade  at  the  slough.  In  wet  seasons  the 
water  ran  across  the  highway  at  the  slough. 
It  Is  manifest  that  the  highway  embank- 
ment and  ditch  could  not  iinder  sucta  cir- 
cumstances, divert  the  fiow  of  surface  water 
from  the  slough,  and  carry  it  east  of  the 
ridge.  It  follows,  therefore,  that  the  plain- 
tiff is  In  no  position  to  invoke  the  rule  of  the 
civil  law  as  to  surface  water,  because  that 
rule  simply  forbids  the  diversion  of  surface 
water  from  its  accustomed  channels  to  the 
injury  of  another,  either  by  obstructiDg  or 
diverting  a  natural  channel,  or  cutting 
through  a  natural,  watershed.  As  we  have 
seen,  it  has  no  application  to  surface  water 
which  does  not  follow  any  definite  channel, 
but  Is  diffused  generally  over  the  surface. 

Counsel,  however,  contend  that  the  evi- 
dence shows  that  since  these  highways  were 
constructed  In  Rye  township  the  flow  of  sur- 
face water  on  plaintiff's  farm  has  been 
greatly  Increased,  that  this  increase  is  due 
to  no  other  cause  than  said  highways,  and 
that  If  culverts  had  been  provided  in  ttiese 
highways  from  north  to  south  at  reasonable 
Intervals,  no  damage  would  have  resulted. 
In  other  words,  counsel's  proposition  is  that 
even  though  the  surface  water  has  not  been  j 
diverted  from  a  deflnlte  channel,  or  carried  I 
by  artificial  ditches  through  a  nattiral  wa- 
tershed, yet  the  defendant  should  have  so  I 
constructed  Its  road  that  the  surface  water  ' 
would  not  have  fiowed  upon  the  premises  in 
greater  quantities,  or  in  a  different  manner, 
from  what  It  naturally  was  wont  to  flow, 
and  that  if,  by  the  construction  of  its  em- 
bankments, ditches,  and  cnlvots,  though 
constructed  In  the  usual  and  ordinary  man- 
ner, larger  quantities  of  surface  water  were 
permitted  to  accumulate,  and  were  dlschar-  ' 
ged  upon  plaintiff's  land  in  an  unusual  man- 
ner, whereby  they  sustained  Injury,  the  de- 
fendant was  liable  In  an  action  for  damages 
for  such  injury.  In  support  of  this  proposi- 
tion, counsel  relies  on  the  maxims:  "No  one 
should  suffer  by  the  act  of  another."  Rev. 
Codes  1809,  (  5082.  "For  every  wrong  there 
Is  a  remedy."  Rev.  Codes,  (  5085.  "One  I 
must  so  use  his  own  rights  as  not  to  in- 
fringe on  the  rights  of  another."  Rev.  Codes 
1899,  g  6076.  As  declared  in  section  5071, 
Rev.  Codes  1899,  the  maxims  of  jnrlspru- 
dcnce  are  not  intended  to  qualify  the  posi- 
tive rules  of  law,  but  to  aid  in  their  just  ap- 
plication. 

The  first  maxim  has  no  relevani^  to  this       I 
case.    It  was  Intended  to  be  a  translation 
from   the   Latin  of  the  maxim,  "Res   Inter 
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allM  acta  alterl  nocere  non  debet,"  and  Its 
correct  rendering  shonld  be,  "A  transaction 
between  two  parties  ongbt  not  to  operate  to 
the- disadvantage  of  a  third."  It  relates 
only  to  tbe  law  of  evidence.  Field's  Civ. 
Code  N.  Y.  I  1975;  Broom's  Legal  Maxims 
(8th  Bd.)  p.  054. 

It  Is  also  tme  that  for  every  wrong  there 
is  a  remedy,  bat  the  wrong  referred  to  is 
a  legal  Injqfy.  The  maxim  does  not  mean 
that  compensation  is  given  for  every  loss.  It 
simply  means  that  there  is  a  remedy  to  en- 
force and  protect  every  legal  right,  as  is  in- 
dicated by  its  Latin  form,  "Ubi  jus,  ibl  rem- 
edlum."  Broom's  Legal  Maxims  (8th  Ed.) 
p.  101. 

The  third  maxim  qnoted  does  not  mean 
that  one  most  so  nse  ills  own  rights  as  not 
to  "damage"  another.  There  is  a  wide  dis- 
tinction between  "damage"  and  "Injury." 
They  bear  tlie  same  relation  to  each  other 
as  cause  and  effect  An  "injury,"  in  its  le- 
gal sense,  is  misconduct,  and  "damage"  Ifl 
the  legal  term  applied  to  the  loss  resulting 
from  misconduct  City  v.  Voegler  (Ind.)  2 
N.  E.  821.  The  true  sense  of  the  maxim  is 
that  one  shall  not  so  use  his  own  property 
as  to  injure  another,  or,  as  our  Code  express- 
es it,  "infringe  on  the  rights  of  another." 
In  the  case  of  Hentz  v.  Railroad  Co.,  18 
Barb.  646,  the  conrt  said,  at  page  658,  in  dis- 
cussing this  maxim:  "Private  rights  should 
undoubtedly  be  etTectnally  guarded,  but  the 
courts  cannot  extend  the  protection  of  the  in- 
terest of  any  so  far  as  to  prevent  the  lawful 
pnrsalts  of  another.  The  maxim,  'Sic  utere 
tuo  nt  allenum  non  leedas,'  Is  true  when  cor- 
rectly construed.  It  extends  to  all  damages 
for  which  the  law  gives  redress,  but  no  fur- 
ther. If  it  should  be  applied  literally,  it 
wonld  deprive  as,  to  a  great  extent,  of  the 
legitimate  use  of  our  property,  and  impair,. 
If  not  destroy,  its  value."  Again,  In  the 
case  of  Fisher  v.  Clark.  41  Barb.  329,  this 
maxim  was  relied  upon  by  the  plaintiff,  and 
the  court  said  (page  380):  "It  is  well  set- 
tled that  every  man  has  the  absolute  right  to 
use  his  own  property  as  he  pleases  for  all  the 
pur[>oses  to  which  such  property  is  usually 
applied,  without  being  answerable  for  conse- 
quences, provided  he  exercises  proper  care 
and  skill  to  prevent  any  unnecessary  injury 
to  others."  In  that  case  the  plaintiff  claim- 
ed that  the  defendant  had  turned  a  flock  of 
8<-al>by  sheep  into  an  incloaure  adjoining  the 
plaintiff's  sheep  pasture,  and  thereby  com- 
municated the  infectious  disease  to  the  plain- 
tififs  sheep,  to  his  damage.  It  was  held  that 
the  defendant  was  not  liable.  In  Panton  v. 
Holland,  17  Johns.  92,  8  Am.  Dec.  369,  the 
plaintiff  sought  to  hold  the  defendant  liable 
for  having  dug  up  the  soil  on  a  lot  adjoining 
the  plaintiff's  lot,  whereby  the  plaintiff's 
foundation  walls  were  broken  and  shattered 
by  the  withdrawal  of  support  The  court 
said,  among  other  things:  "'Sic  utere  tuo 
ot  allenum  non  bodas'  is  a  maxim  admitted 
to  be  correct  The  extent  of  Its  application 
101  N.W.— 57 


Is  to  be  considered.  The  plaintiff  insists 
that  without  reference  to  the  Question  of 
negligence  the  defendant  is  answerable  for 
damages.  In  reviewing  the  cases  I  am  of 
the  opinion  that  no  man  is  answerable  in 
damages  for  the  reasonable  exercise  of  a 
right,  when  it  is  accompanied  by  a  cautious 
regard  for  the  rights  of  others,  where  there 
is  no  Just  ground  for  the  charge  of  negli- 
gence or  unsklllfulness,  and  when  the  act  is 
not  done  maliciously."  And  numerous  cases 
are  dted  in  support  of  that  statement  See 
Broom's  Legal  Maxims  (8th  Ed.)  p.  365,  and 
authorities  dted.  In  order  that  this  maxim 
may  avail  the  plaintiff,  it  must  appear  that 
the  road  work  was  negligently  done.  It  is 
conceded  that  the  road  work  was  necessary. 
Aside  from  the  claim  ttiat  a  culvert  ought  to 
have  been  put  in  at  the  slough.  It  is  conced- 
ed that  the  work  was  done  in  the  usual  man- 
ner. It  is  evident  that  the  only  practicable 
method  was  used.  Aside  from  the  possible 
necessity  for  a  culvert  at  tUe  slough,  there 
can  be  no  pretense  of  negligence  in  the  con- 
struction of  these  roads.  As  has  already 
been  shown,  the  absence  of  a  culvert  at  the 
slough  could  not  have  cansed  any  damage  to 
the  plaintiff.  The  highway  ditches  were  not 
dug  for  drainage  purposes,  but  are  the  nec- 
essary incidental  result  of  the  only  practica- 
ble method  of  making  the  roads  fit  for  travel. 
Whatever  damage  plaintiff  has  suffered  from 
surface  water  diverted  by  these  Iilghways  is 
not  traceable  to  any  misconduct  on  defend- 
ant's part 

We  are  of  opinion  that  the  ruling  of  the 
trial  court  was  proper,  and  the  Judgment  is 
accordingly  affirmed     All  concur. 


CAIRNCROSS  V.  OMLIB.* 

(Supreme  Court  of  North  Dakota.     Oct    10. 

1904.) 

APP«AIr-H  *  Kin.tse  KBBOB. 

1.  Reversible  error  cannot  be  predicated  upon 
the  admission  of  incompetent  evidence  of  a  fact 
which  is  otherwise  conclusively  eertablished  and 
is  not  controverted  upon  the  trial. 

(Syllabus  by. the  Court) 

Appeal  from  District  Conrt,  Walsh  Coun- 
ty; W.  J.  Kneestaaw,  Judge. 

Action  by  Stewart  Calmcross  against  O. 
M.  Omile.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Bosard  &  Bosard,  for  aK>ellant  Jeff  M. 
Myers,  for  respondent 

YOUNO,  C.  J.  The  plaintiff  sues  to  re- 
cover the  sum  of  $392.93,  which  he  alleges 
is  due  from  the  defendant  as  a  balance  upon 
an  account  for  goods  sold  and  delivered  to 
one  James  McNamara  between  August  24, 
1895,  and  February  7,  1898,  and  charged  to 
the  account  of  the  defendant  at  bis  request 

•Rehearing  denied  December  U,  1904. 
f  1.  See  Appeal  and  Biror,  voL  t,  C«nt   Dlx.  it 
4161-41(3. 
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A.  copy  of  the  account  la  attached  to  and 
made  a  part  of  tbe  complaint  The  answer 
Includes  a  general  denial,  and  alleges  that 
during  the  times  In  question  McNamara  was 
a  tenant  of  the  defendant,  and  cultivated 
his  farm  upon  shares,  under  a  contract  which 
reserved  the  title  of  the  crop  in  the  defend- 
ant, that  defendant  agreed  with  the  plain- 
tiff that  he  would  pay  for  goods  delivered  to 
McNamara  in  1895  from  the  latter's  share 
of  the  crop,  and  that  payment  therefor  was 
made;  that  he  made  a  similar  agreement  for 
the  year  1897,  and  "that  after  the  grain 
was  threshed  in  the  fall,  and  on  or  about 
the  12th  day  of  December,  1898,  the  defend- 
ant paid  to  the  plaintiff,  out  of  the  said  Mc- 
Namara's  share  of  the  wheat,  enough  money 
to '  pay  the  account  which  the  said  McNa- 
mara owed  the  plaintiff,  and  that  said  ac- 
count was  settled  satisfactorily  to  the  plain- 
tiff." The  Jiury  returned  a  verdict  for  plain- 
tiff for  the  fu^l  amount  claimed.  A  motion 
for  new  trial  was  made  and  overruled,  and 
judgment  was  entered  upon  the  verdict. 
This  appeal  Is  from  the  Judgment,  and  er- 
ror Is  assigned  upon  the  order  overruling  the 
motion  for  a  new  trial. 

The  only  errors  specified  as  ground  for 
new  trial  relate  to  the  admission  in  evi- 
dence of  certain  pages  of  the  plalntlfTs  led- 
ger in  which  the  account  In  question  was 
entered.  Upon  preliminary  cross-examina- 
tion it  developed  that  the  ledger  entries  were 
made  from  written  slips  prepared  by  the 
plaintiff's  salesmen,  and  that  the  bookkeep- 
ers who  made  the  ledger  entries  had  no  per- 
sonal knowledge  of  the  correctness  of  the 
slips.  The  evidence  was  objected  to  upon 
the  ground  that  It  was  "incompetent,  ir- 
relevant, and  immaterial,  and  no  foundation 
laid."  It  is  contended  that  the  ledger  account 
is  not  an  account  of  original  entry,  and  la 
therefore  not  admissible.  We  are  agreed 
that  a  proper  disposition  of  this  case  does  not 
call  for  an  opinion  upon  this  question.  If  it 
was  an  error  to  admit  the  ledger.  It  was  with- 
out prejudice,  for  the  correctness  of  the  ac- 
count was  not  In  dispute  at  the  trial.  The 
Issues  of  fact  actually  litigated  upon  the  trial 
were  those  presented  by  defendant's  answer, 
namely,  payment,  and,  Incidental  to  It,  the 
character  and  extent  of  the  defendant's  ob- 
ligation; that  Is,  whether  he  was  to  pay  the 
entire  account,  or  merely  the  proceeds  of  Mc- 
Namara's  share  of  the  crops.  It  is  not  claim- 
ed that  the  evidence  objected  to  had  any 
bearing  upon  either  of  these  questions.  The 
correctness  of  the  Items  of  the  account  was 
not  questioned  at  the  trial.  The  plaintiff  tes- 
tified to  the  correctness  of  the  accounts  and 
to  the  balance  claimed  to  be  due.  Both  Mc- 
Namara and  the  defendant  were  witnesses. 
Neither  of  them  challenged  the  correctiioss 
of  a  single  Item.  On  the  contrary,  it  appears 
from  their  testimony  that  the  defendant  paid 
$300  upon  the  account,  and  that  thereafter, 
for  the  purpose  of  making  a  settlument.  he 
went  over  the  account  with  the  plaintiff  and 


McNamara.  The  latter  claimed  to  have  pre- 
viously made  a  number  of  payments  to  the 
plaintiff's  son,  and  produced  receipts  pur- 
porting to  have  been  executed  by  him.  After 
allowing  all  payments  evidenced  by  the  al- 
leged receipts,  there  was  an  overpayment  of 
$67,  and  this  sum  was  paid  back  by  the  plain- 
tiff to  the  defendant  Shortly  afterward  the 
plaintiff  discovered  that  the  receipts  were 
forgeries,  and  brought  this  action  to  ;«cover 
the  balance  of  the  account  At  the  trial  the 
defendant  relied  upon  the  McNamara  re- 
ceipts to  support  his  defense  of  payment 
The  Jury  rejected  the  receipts  as  spurious, 
and  found  for  the  plaintiff.  The  sufficiency 
of  the  evidence  to  sustain  this  finding  is  not 
challenged.  Upon  this  state  of  facts.  It  is 
clear  that  the  evidence  In  question  was  not 
material  upon  the  questions  actually  liti- 
gated. The  imrtles  having  agreed  upon  the 
correctness  of  the  Items  of  the  account,  the 
admission  of  the  ledger  was.  In  any  event 
harmless.  The  rule  Is  that  where  error  al- 
leged by  an  appellant  could  have  worked  no 
Injury  to  blm,  and  could  not  have  changed 
the  result,  the  Judgment  appealed  from  will 
not  be  disturbed.  See  2  Enc.  PI.  S  Pr.  600. 
and  cases  dted. 
Judgment  affirmed.    All  concur. 


GUSSNER  V.  HAWKS. 

(Supreme  Court  of  North  Dakota.     Nov.  23. 
1904.) 

AGENT— SALE  Or  FBINCIPAI.'S  PBOPEBTT— TRIAL 
—BEADING— DEPOSITIONS. 

1.  Personal  property,  bought  by  an  agent  for 
his  principal,  with  the  principal's  money,  can- 
not De  sold  to  a  third  person,  although  an  in- 
nocent purchaser,  so  as  to  convey  title  thereto 
as  against  the  principal,  onleas  such  principal 
has  estopped  himsplf  by  bis  act  or  conduct  from 
asserting  his  ownership  of  sach  property. 

2.  A  party  to  an  action  has  no  rijrht  to  read 
excerpts  or  isolated  portions  of  a  deposition  on 
the  trial  of  an  action. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Emmons  Coun- 
ty; W.  H.  Winchester,  Judge. 

Action  by  George  Gussner  against  Stephen 
A.  Hawks.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

F.  H.  Register  (Newton  A  Dallam,  of 
counsel),  for  appellant  H.  A.  Armstrong 
and  Allen  &  Cochrane,  for  respondent 

MORGAN,  J.  The  plaintiff  brought  this 
action  to  recover  possession  of  70  head  of 
cattle,  of  which  he  claims  to  be  the  absolute 
owner.  The  defendant  by  his  answer,  de- 
nies the  plaintiff's  ownership,  and  alleges 
ownership  In  himself.  Upon  the  conclusion 
of  the  taking  of  testimony  on  behalf  of  the 
plaintiff  the  court  directed  a  verdict  for  the 
defendant  upon  his  motion.  After  the  de- 
nial of  a  motion  for  a  new  trial  Judgment  of 

H  2.  See  Dtpoaltlons,  ret.  It,  Cent.  Dig.  I  IN. 
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dismissal  of  the  action  was  entered,  and  the 
plaintiff  bas  appealed  from  such  judgment. 
The  assignments  of  error  relate  to  the  ex- 
clusion of  offered  testimony  and  to  the  grant- 
ing of  the  motion  to  direct  a  verdict  In  de- 
fendant's favor.  The  facts  out  of  which  this 
action  grew  are  as  follows:  On  May  28, 1000, 
the  plaintiff  and  one  Robinson  entered  Into 
a  contract,  under  which  said  Robinson  was 
to  buy  some  cattle  for  plaintiff.  The  evi- 
dence of  said  contract,  In  part.  Is  the  follow- 
ing memorandum,  entered  Into  at  that  time, 
and  known  as  "Bxhlblt  A": 

"Bismarck,  North  Dakota,  May  28,  1900. 

"$900.  Received  of  George  Gussner  the 
sum  of  nine  hundred  dollars  as  part  pay- 
ment on  Blxty-flve  or  seventy  yearling  steers, 
good  color,  to  cut  out  Jerseys  and  Holstelns. 
Cattle  to  be  good  grade;  cost  to  be  |17  or 
$18.  delivered  at  Braddock,  N.  D. 

"I.  H.  Robinson." 

Soon  after  the  payment  to  him  of  said 
$900,  Boblnaon  went  to  Canada  to  buy  the 
cattle.  While  In  Canada,  he  wrote  Gussner, 
and  advised  him  of  the  progress  he  was 
making  in  buying  the  cattle.  At  Minneapo- 
lis, on  July  2d,  he  telegraphed  Gussner  that 
he  would  be  at  Braddock,  N.  D.,  on  the  fol- 
lowing Thursday.  Gussner  met  him  at  Brad- 
dock on  that  day  to  take  charge  of  the  cat- 
tle. The  freight  upon  the  cattle  had  not  been 
paid,  and  Robinson  told  Gussner  that  the 
freight  must  be  paid.  Gussner  tried  to  pay 
his  pro  rata  share  of  It,  but  the  agent  would 
not  receive  what  was  due  on  the  Gussner 
cattle,  but  demanded  the  payment  of  the 
freight  on  the  whole  shipment,  which  In- 
cluded some  57  head  of  other  cattle,  which 
Robinson  had  bought  for  his  brother-in-law. 
Robinson  also  Insisted  that  Gussner  should 
pay  the  freight  on  these  other  cattle.  Rob- 
inson finally  refused  to  deliver  the  cattle  to 
Gussner  unless  be  would  pay  $21  per  head 
for  them.  While  these  differences  were  be- 
ing talked  over  and  settled,  plaintiff  came  to 
Bismarck  and  remained  several  days.  Dur- 
ing this  time  Robinson  sold  and  delivered 
the  steers  to  the  defendant,  and  plaintiff  im- 
mediately brought  this  action  to  recover 
their  possession.  Prior  to  bringing  this  ac- 
tion plaintiff  tendered  to  Robinson  $360.  be- 
ing the  amount  due  Robinson  from  plaintlfl 
upon  the  purchase  price  of  70  head  of  cattle 
at  $18  per  head. 

This  tender  was  refused. 

Upon  these  facts  It  is  insisted  that  the  di- 
rection of  a  verdict  was  erroneous.  In  this 
contention  we  concur.  Exhibit  A  is  not 
deflnlte  as  to  the  terms  of  the  agreement  be- 
tween plaintiff  and  Robinson.  It  fairly  ap- 
pears from  It  and  other  evidence  that  Rob- 
inson was  plaintifTs  agent  to  purchase  cattle 
for  him  with  plaintUTs  money,  and  that  the 
money  was  intrusted  to  Robinson  for  that 
purpose,  and  that  Robinson  did  actually  pur- 


chase cattle  for  plaintiff  with  that  monoy, 
and  had  the  cattle  at  Braddock  for  the  pur- 
pose of  turning  them  over  to  the  plaintiff  as 
his  property.  The  cattle  were  therefore  held 
by  Robinson  in  trust  for  the  plaintiff,  who 
was  entitled  to  their  possession  upon  pay- 
ment to  Robinson  of  any  balance  that  might 
be  due  to  him  on  their  purchase  price,  pur- 
suant to  the  contract  between  him  and  the 
plaintiff.  Upon  such  payment  of  such  sum 
plaintiff  would  become  the  absolute  owner 
of  the  cattle.  He  could  not  be  divested  of 
such  ownership  without  his  consent,  unless 
by  his  conduct  he  had  estopped  himself  to 
assert  his  ownership  thereof  as  against  an 
innocent  purchaser.  Permitting  Robinson  to 
have  the  possession  of  the  cattle  for  the  pur- 
pose of  delivery  to  plaintiff  would  not  alone 
constitute  an  estoppel;  nor  would  his  failure 
to  accept  the  property  upon  terms  Imposed 
by  Robinson  alone  constitute  such  estoppel. 
The  most  that  Robinson  could  insist  on 
would  be  to  hold  the  property  until  his  lien 
for  advances  on  the  purchase  of  the  property, 
if  any,  had  been  paid.  Under  the  contract 
he  could  not  dispose  of  the  property  by  sale. 
The  rule  is  stated  to  be  as  follows:  "And  If 
the  trust  property  be  other  than  money,  the 
disposal  thereof  without  authority  may  be 
disavowed  and  set  aside  by  the  owner,  even 
if  it  has  found  its  way  Into  the  hands  of  an 
limocent  purchaser.  And  so,  if  the  agent 
purchase  property  with  the  funds  of  his  prin- 
cipal, it  may  be  followed  into  the  hands  of 
a  third  person,  though  innocent,  having  no 
notice  of  the  right  of  the  principal,  who  pur- 
chases for  value;  for  such  third  person  can 
get  no  better  title  than  bas  he  from  whom 
the  third  pa-son  derives  It."  Relnhard  on 
Agency,  S  388.  See,  also,  Gllman  Oil  Co.  v. 
Norton,  89  Iowa,  434,  56  N.  W.  663.  48  Am. 
St.  Rep.  400;  Stevenson  v.  Kyle,  42  W.  Va. 
229,  24  S.  E.  886.  57  Am.  St.  Rep.  854;  Me- 
cbem  on  Agency,  S  437;  Velsian  v.  Lewis,  15 
Or.  539,  16  Pac.  631,  and  note  in  3  Am.  St 
Rep.  184. 

Plaintiff  also  assigns  error  on  the  court's 
refusal  to  permit  a  portion  of  Robinson's 
deposition  to  be  read  to  the  jury.  The  dep- 
osition was  taken  on  defendant's  application, 
and  plaintiff  appeared  at  the  taking  thereof, 
and  cross-examined  the  witness.  Plaintiff 
offered  Robinson's  answers  to  three  ques- 
tions in  the  deposition  as  given  on  cross- 
examination  in  evidence,  and  the  offer  was 
rejected.  There  was  no  error  in  this  ruling. 
The  question  was  settled  by  this  court  in 
Bank  V.  Elevator  Co.,  11  N.  D.  280,  01  N.  W. 
436.  It  was  there  held  that  a  party  cannot 
Introduce  mere  excerpts  or  Isolated  parts  of 
a  deposition.  See  authorities  there  collected; 
also  13  Oyc.  983,  and  cases  cited. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  case  remanded  for  further 
proceedings.    All  concur. 
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THOMPSON  T.  TRAVELEES*  INS.  CO.* 

(Sopreme  Ck)art  of  North  Dakota.     Not.  17, 

1904.) 

UFB   inSUBARCB— OONSTBUOnOIf    OV  POLICT— 

KSTOPPKL— AOCEPTANCB   Of   FBBKIUM— 

HEALTH    or    INSUBED— BYIDEKCK. 

1.  The  life  inanrance  policy  npon  which  this 
action  is  bronght  contained  tnis  condition: 
"This  policy  shall  not  take  effect  unless  the 
first  premium  is  actually  paid  while  the  assured 
ia  in  good  health."  Held  that,  in  the  absence 
of  an  estoppel,  the  liability  of  the  insured  de- 
pends upon  the  actual,  and  not  mere  apparent, 
good  health  of  the  assured  when  the  first  pre- 
mium was  paid. 

2.  In  order  that  the  acceptance  or  retention  of 
the  premium  may  estop  an  insurer  from  relying 
npon  a  breach  of  condition  in  the  policy,  it 
must  appear  that  it  had  knowledge  of  the  facta 
constituting  the  breach. 

3.  Where,  pending  negotiations  for  a  contract 
of  life  insurance,  a  material  change  in  the  con- 
dition of  the  applicant's  health  occurs,  such  as 
would  influence  the  judgment  of  the  insurer  in 
accepting  or  declining  the  risk,  the  applicant  is 
under  obli^tion  to  make  disclosure  of  the  fact. 

4.  The  disease  which  the  defendant  claims  the 
insured  had  when  the  first  premium  was  paid, 
and  from  which  be  died,  was  not  known  to  the 
attending  physician  or  others  until  the  day  of 
assured's  death,  or  to  the  Insurer  until  disclosed 
by  the  proofs  of  death.  Under  these  circum- 
stances, the  admission  of,  and  subsequent  re- 
fusal to  strike  out,  testimony  to  the  effect  that 
neither  the  insurer  nor  its  agents  returned  or 
offered  to  return  the  premium,  and  that  it  made 
no  inqniry  as  to  the  assured's  health  when  the 
premium  was  ipaid,  was  prejudicial  error,  for 
which  a  new  trial  should  have  been  granted. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Barnes  Coun- 
ty; S.  L.  Glaspell,  Judge. 

Action  by  May  V.  Thompson  against  the 
Travelers'  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  aiypeals.  Re- 
Tersed. 

John  B.  Greene,  for  appellant  Winterer 
&  Winterer,  for  respondent 

YOUNG,  C.  J.  This  case  has  been  tried 
twice  In  the  district  court  On  both  trials 
the  plaintiff  had  a  verdict,  and  each  was  fol- 
lowed by  the  denial  of  a  motion  for  new  trial. 
This  Is  the  second  appeal  to  this  court  The 
report  of  the  former  appeal  will  be  found  in 
11  N.  D.  274,  91  N.  W.  75.  The  action  U 
upon  an  Insurance  policy  for  $2,000  Issued  by 
the  defendant  npon  the  life  of  plaintiff's 
husband.  Defendant  bases  its  denial  of 
liability  upon  the  following  stipulation  in  the 
policy,  "This  policy  shall  not  take  effect 
unless  the  first  premium  is  actually  paid 
while  the  assured  is  in  good  health,"  and 
alleges  that  the  assured  was  not  in  good 
health  when  the  first  premium  was  paid,  but, 
on  the  contrary,  was  then  suffering  from  a 
disease  from  which  be  subsequently  died. 
Uiwn  the  former  appeal  we  reversed  the  or- 
der denying  the  motion  for  a  new  trial  upon 
the  ground  of  prejudicial  errors  in  the  ad- 
mission of  testimony  which  was  offered  by 
plaintiff  to  show  waiver  of  the  above  condi- 

*Reh«mr1ns  denied  December  U,  IMfc 


tlon.    The  present  order  must  be  reversed  for 
the  same  reason. 

The  following  statement  of  facts  from  die 
former  opinion  will  aid  in  a  proper  under- 
standing of  the  questions  involved  in  this  ap- 
peal: On  the  23d  of  August,  1900,  the  plain- 
tiff's husband,  Horace  S.  Thompson,  made 
an  application  for  a  policy  of  life  insurance 
In  the  defendant  company  for  the  sum  of 
$2,000.  On  the  4th  of  September  following; 
the  policy  was  issued  pursuant  to  such  appli- 
cation, and  sent  to  the  local  agent  of  the 
company  at  Valley  City,  N.  D.,  and  was  re- 
ceived by  him  on  September  11th.  On  the 
15th  of  September  the  policy  was  delivered 
to  one  Tracy,  for  Thompson,  upon  payment 
of  the  premium,  amounting  to  the  sum  of 
$53.24.  The  policy  was  payable  to  the  plain- 
tiff. The  assured  died  on  September  2S, 
1900.  Proofs  of  death  were  made  on  Octo- 
ber 16,  1900.  Payment  under  the  policy  was 
refused  by  the  company,  and  this  suit  folio-w- 
ed. It  appears  that  on  or  about  September 
Ist  the  assured  was  injured  in  a  runaway  ac- 
cident resulting  in  a  broken  rib.  A  doctor 
treated  him  for  such  injury  by  applying  ban- 
dages on  two  occasions  when  the  assured 
visited  his  office.  The  assured  made  a  trip 
to  St  Paul  between  the  dates  of  tbese  two 
treatments,  and  remained  there  three  or  four 
days,  returning  on  September  10th.  On  Sep- 
tember 13th  he  was  suffering  from  a  dull 
headache,  and  was  In  bed  a  part  of  the  time. 
On  the  evening  of  that  day  he  made  arrange- 
ments with  Tracy  to  pay  the  insurance  pre- 
mium and  procure  his  policy  on  the  follow- 
ing Saturday,  In  case  his  taealth  or  the 
weather  prevented  his  going  to  Valley  City, 
as  he  then  Intmded  to  do.  He  did  not  go  to 
Valley  City,  and  Mr.  Tracy  did  as  requested. 
On  Sunday  night  his  headache  became  very 
severe,  and  a  doctor  was  sent  for  in  the 
morning  of  Monday,  the  17th,  and  visited 
him  on  that  day,  and  thereafter  had  the  a»- 
Btued  under  his  care,  and  visited  him  at  va- 
rious times  until  his  death,  on  the  28tb.  The 
agent  of  the  defendant  received  the  premi- 
um on  the  15th  of  September,  and  sent  It  to 
the  St  Paul  office;  and  in  due  course  of  busi- 
ness It  was  received  at  the  main  office  of  the 
company,  at  Hartford,  Conn.,  on  October  12, 
1900.  The  policy  bears  date  September  4, 
1900,  but  contains  no  acknowledgment  of 
the  poyment  of  the  premium. 

The  defendant  contends  that  the  evidence 
is  insufficient  to  support  the  verdict.  In  this: 
that  it  conclusively  shows  that  the  assured 
was  not  In  good  health  when  the  first  pre- 
mium was  paid,  and  wholly  fails  to  show 
that  the  condition  in  the  p<rilcy  above  set 
out  was  waived,  and  assigns  a  large  number 
of  errors  upon  the  admission  of  testimony 
which  was  (rffered  for  the  purpose  of  estab- 
lishing a  waiver.  On  the  other  hand,  coun- 
sel for  plaintiff  contend  that  there  is  evi- 
dence in  the  record  from  which  the  Jury  was 
warranted  In  finding  either  that  the  Insured 
was  In  good  health,  or  that  thft  condition 
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was  waived.  There  la  no  controreny  as  to 
the  validity  or  effect  of  the  conation  in  ques- 
tion. It  was  made  a  part  of  the  contract 
by  the  parties,  and.  In  terms,  it  makes  the 
liability  of  the'  defendant  depend  upon  an  ex- 
trinsic fact,  namely,  the  good  health  of  the 
deceased  when  the  first  premium  was  paid. 
It  win  be  noted  that  this  provision  is  not  a 
mere  representation  that  the  assured  was  In 
good  health,  or  a  statement  of  his  belief  or 
opinion  that  such  was  the  fact  It  Is  equiva- 
lent to  a  warranty  of  the  fact,  and  is  a  fact 
agreed  upon  by  the  parties  as  a  condition 
precedent  to  the  attaching  of  defendant's 
liability.  Apparent  good  health  was  not  suffi- 
cient The  fact  that  a  disease  may  be  latent 
and  unknown  does  not  relieve  the  Insured 
from  his  stipulation.  It  is  the  fact  of  good 
health  which  governs.  The  effect  of  such 
a  stlpnlatltm  is  well  set  f<H^  In  Powers  t. 
The  Northeastern  Mutual  Life  Ass'n,  60  Vt 
687.  In  that  case  the  assured  had  warranted 
In  his  application,  which  by  stipulation  was 
made  the  basis  of  his  policy,  that  he  did  not 
have  diseases  of  the  heart  The  Jury  found 
that  the  assured  had  a  disease  of  the  heart 
at  the  time  when  be  made  hla  application, 
but  did  not  know  it,  and  might  not  be  rea- 
sonably expected  to  know  it  It  was  held 
that  as  the  assured  bad  thus  agreed  that 
the  company  should  not  assume  the  risk  of 
that  disease,  it  was  not  liable.  The  court 
said:  "A  policy  of  insurance  is  to  be  con- 
strued like  other  contracts  inter  partes. 
•  *  ♦  In  this  case  the  parties  have  mutu- 
ally agreed  upon  the  terms  of  their  contract 
the  lang^uage  embodying  it  Is  plain,  and  its 
scope  and  effect  are  neither  difficult  nor  un- 
certain. By  the  terms  of  the  policy  and  ap- 
plication •  *  *  the  parties  agreed  that 
the  truthfulness  of  the  applicant's  answer  to 
the  questions  propounded  should  be  the  basis 
npon  which  the  validity  of  the  policy  should 
stand — if  true,  the  policy  should  be  a  valid 
contract;  If  untrue,  the  policy  should  have  no 
force  as  a  contract  The  applicant  assumed 
the  whole  risk  of  the  consequences  if  his 
answers  turned  out  untrue.  The  existence 
of  disease  In  an  applicant  for  life  insurance 
Is  the  presence  of  the  very  peril  the  company 
Insures  against.  It  is  like  insuring  a  build- 
ing already  on  fire.  The  question  as  to  the 
health  of  the  applicant  Is  a  preliminary  one 
— ^to  ascertain  if  he  is  an  Insurable  subject 
The  force  of  the  stlpuIatlonB  and  conditions 
above  recited  Is  to  create  a  contract  obllga- 
tloD  on  the  part  of  the  applicant  that  be  was 
free  from  the  heart  disease.  He  agreed  that 
such  peril  and  risk  would  not  be  encoun- 
tered by  Issuing  the  policy,  and,  if  such  peril 
did  exist  the  contract  should  not  be  operative. 
Proof  of  the  existence  of  the  heart  disease  es- 
tablished a  breach  of  the  underlying  contract 
upon  which  the  policy  rested.  It  Is  wholly 
Immaterial  whether  the  applicant  knew  of  the 
existence  of  the  disease,  because  he  agreed 
absolutely  that  it  did  not  exist  Nor  is  it  any 
answer  to  say  that  the  question  is  a  sclen- 


tlflc  one,  and  a  layman  might  easily  be  de- 
ceived into  a  false  answer.  Scientific  or 
simple,  the  aiH>llcant  took  the  risk  of  the  an- 
swer. If  he  had  answered  that  he  had  no 
knowledge  that  the  disease  existed,  the  find- 
ing of  the  Jury  might  affect  the  result"  See, 
also,  Tobln  v.  Modem  t^oodmen  (Mich.)  86 
N.  W.  472;  Blumer  v.  Phoenix  Ins.  Co.,  46 
Wis.  622;  Baumgart  v.  Modern  Woodmm, 
85  Wis.  646,  55  N.  W.  713;  Boyle  v.  North- 
western M.  R.  Ass'n,  06  Wis.  312,  70  N.  W. 
361;  Insurance  Co.  v.  Pyle,  44  Ohio  St.  10, 
4  N,  B.  466,  68  Am.  Rep.  781;  Volker  v. 
MetropoUtan  Life  Ins.  Co.  (Com.  Pi.)  21  N. 
Y.  Supp.  466;  Miles  v.  Connecticut  M.  L. 
Ins.  Co.,  8  Gray,  580;  JEtna  Ufe  Ins.  Co.  v. 
Prance,  01  U.  S.  610,  23  L.  Ed.  401;  Jeffries 
V.  Insurance  Co.,  22  Wall.  47,  22  L.  Ed.  833. 
See,  also,  numerous  cases  dted  in  note  to 
Fidelity  Mutual  Life  Ass'n  v.  Jeffords  (107 
Fed.  402,  46  C.  O.  A.  377)  reported  In  63  L.  R. 
A.  103. 

The  order  refusing  a  new  trial  must  be  re- 
vised for  prejudicial  errors  la  the  admis- 
sion of  testimony  in  support  of  the  alleged 
estoppel.  The  plaintiff  claims  that  Secor, 
the  defendant's  agent,  knew  the  condition  of 
the  assured's  health  when  he  delivered  the 
policy  to  Tracy;  that  his  knowledge  is  Im- 
puted to  the  company;  and  that  the  accept- 
ance and  retention  of  the  premium  under 
these  circumstences  estops  the  defendant 
from  urging  that  the  assured  was  not  then  In 
good  health.  Secor's  authority  was  that  of  a 
soliciting  agent,  and  extended  to  taking  and 
forwarding  applications,  delivering  policies, 
and  collecting  first  premiums.  It  does  not  ap- 
pear that  he  had  authority  to  pass  upon  the 
physical  conditlMi  of  an  applicant,  or  that  it 
was  a  part  of  his  duties  to  furnish  the  in- 
formation in  reference  thereto  upon  which 
his  principal  acted  in  accepting  or  declining 
risks.  That  Information  was  provided  by 
the  written  application  and  the  report  of  the 
medical  examiner,  independent  of  the  solic- 
iting agent  The  view  we  have  taken  of  the 
evidence  renders  It  unnecessary  to  determine 
whether  the  scoi>e  of  Secor's  agency  was  such 
that  his  knowledge  was  the  knowledge  of  his 
principal.  For,  assuming  that  to  be  the  case, 
we  are  clear  that  there  is  an  entire  absence 
<^  evidence  upon  which  to  found  an  estoppel. 

On  the  former  appeal  It  was  urged  that 
tlie  defendant  was  estopped  because  It  had 
retained  the  preminm.  This  we  denied  for 
the  reason  that  It  did  not  appear  that  it  was 
retained  with  knowledge  that  the  assured 
was  not  In  good  health  when  the  premium 
was  paid.  Upon  the  facts  then  presented, 
we  said:  "2t  is  beyond  dispute  that  neither 
the  agent  of  the  company  at  Valley  City, 
nor  any  of  the  officers  of  the  company,  had 
any  knowledge  of  the  insured's  healUi  on 
September  15th,  except  such  as  was  com- 
municated to  said  agent  or  officers  of  the 
company  by  the  application  for  insurance  ot 
August  23d.  Neither  the  agent  nor  the  com- 
pany had  any  knowledge  of  the  broken  rib  or 
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of  any  slckne&s  of  tbe  inRiired  when  the  pre- 
inioiD  was  paid  on  September  15th.  •  •  • 
The  authorities  uniformly  hold  that  the  ao- 
ceijtance  of  the  premium  under  such  circum- 
stances does  not  constitute  a  waiver  of  a 
forfeiture  or  other  defense,  and  the  same 
may  be  pleaded  in  avoidance  of  all  claims 
under  the  policy  when  suit  is  brought  upon 
it.  Joyce  on  Insurance,  par.  1369;  Insur- 
ance Co.  V.  Wolfr,  06  U.  S.  326,  24  I.u  Ed.  387; 
Blngler  v.  Insurance  Go.  (Kan.  App.)  61  Pac 
673."  We  further  held  that  the  retention 
of  the  premium  by  the  company  after  the 
receipt  of  proofs  of  death,  showing  the  cause 
of  death,  did  not  operate  as  an  estoppel;  the 
rights  of  the  parties  having  been  fixed  by 
the  death  of  the  assured.  Our  conclusion  up- 
on that  point  is  re-enforced  by  the  recent 
case  of  Strlngham  v.  Mutual  Life  Ins.  Co. 
(Or.)  75  Pac.  822. 

On  the  present  trial  evidence  was  offered 
tending  to  show  that,  before  the  premium 
was  paid,  Secor  had  heard  that  the  assured 
had  been  in  a  runaway  accident,  and  had 
been  draf;ged  upon  the  ground  and  bruised. 
Over  the  objection  of  defendant's  counsel, 
he  was  permitted  to  testify  on  behalf  of 
plaintiff  that  he  made  no  effort  to  inquire 
Into  the  health  of  the  assured  when  the  pol- 
icy was  delivered,  that  he  had  beard  of  the 
broken  rib  when  he  sent  tbe  premium  to  tbe 
company,  and  that  he  did  not  offer  to  re- 
turn the  premium  to  the  assured,  or  to  any 
one  for  him.  The  plaintiff  also  testified,  over 
objection,  that  the  defendant  had  not  offered 
to  return  "the  amount  of  the  premium  paid 
for  and  on  account  of  the  pcdlcy  in  question. 
to  wit,  $53.24."  Other  evidence  of  a  similar 
nature  was  received  over  like  objection.  At 
the  close  of  the  case,  counsel  for  the  defend- 
ant moved  to  strike  out  Secor's  evidence 
"upon  the  ground  that  it  Is  inadmissible  as 
evidence  of  any  waiver;  also  the  testimony 
of  the  plaintiff  that  has  reference  to  the 
nonreturn  of  the  premiums  paid,  for  the 
same  reason."  The  motion  was  overruled. 
In  our  opinion,  it  should  have  been  granted. 
It  is  imdisputed  that  the  assured  was  in 
:?ood  health  when  he  made  his  application 
on  August  23d.  It  ia  agreed  that  the  Inju- 
ries received  In  the  runaway  accident  were 
not  of  such  a  serious  character  that  It  caf 
be  said  that  by  reason  of  such  injuries  alone 
he  was  not  In  good  health  on  September 
15th.  The  evidence  tends  very  strongly  to 
show  that  his  death  on  September  28th  was 
caused  by  a  disease  termed  "empyema,"  and 
the  sole  ground  urged  to  establish  the  tact 
that  the  assured  was  not  in  good  health  on 
September  15th  Is  that  he  bad  this  disease 
when  the  policy  was  delivered.  Assuming 
that  the  knowledge  of  Secor  is  to  be  Imputed 
to  the  defendant,  does  this,  coupled  with  tbe 
receipt  and  retention  of  the  premium,  estop 
It  from  relying  upon  this  condition  of  the 
policy?  Clearly  not,  for  greater  knowledge 
than  he  had  cannot  be  imputed.  Secor  did 
not  know,  and  no  one  else  knew,  that  the  as- 


sured had  empyema;  and  it  was  tbe  pres- 
ence of  that  disease  alone,  if  it  was  present, 
which  avoided  the  policy.  Tbe  disease,  if 
present,  was  latent  The  attending  physician 
did  not  discover  it  until  the  day- of  his  death. 
The  company  was  not  apprised  of  tbe  cause 
of  bis  death  until  the  proofs  of  death  dis- 
closed it.  Not  only  was  Secor  ignorant  of  the 
fact  that  tbe  assured  liad  the  disease  In 
question  or  any  other  disease,  but  was  in- 
formed by  the  attending  physidan,  after 
inquiry,  that  there  was  notUng  the  matter 
with  the  assured.  Under  these  drcnmstan- 
ces,  had  S<ycor  communicated  all  that  he 
knew,  and  all  that  others  seemed  to  have 
known,  to  the  company.  It  would  not  have 
disclosed  any  ground  for  avoiding  the  pol- 
icy, for  it  was  only  when  it  was  discovered, 
on  the  day  of  his  death,  that  the  assured  had 
empyema,  that  it  was  known  that  be  was  not 
in  good  health  when  the  premium  was  paid. 
So  far  as  outward  appearances  went,  tbe 
assured  seemed  to  be  suffering  from  merely 
a  temporary  Indisposition.  There  was,  then, 
no  knowledge  on  the  part  of  Secor  or  the 
company  of  the  fact  which  gave  it  the  right 
to  avoid  the  policy,  and  the  defendant  was 
under  no  obligation  to  make  Inquiry  as  to 
that  fact  The  obligation  was  the  reverse. 
The  defendant  had,  after  an  examination, 
found  the  assured  in  good  health  on  August 
28d,  and  It  had  a  right  to  assume  that  this 
condition  still  existed  when  the  policy  was 
delivered.  It  was  the  duty  of  the  assured  to 
make  disclosure,  and  he  made  none.  It  Is 
well  settled  that  the  obligation  rests  upon  an 
applicant  for  life  Insurance  to  disclose  such 
changes  In  Ms  physical  condition  as  occur 
pending  the  negotiation  as  would  influencp 
the  judgment  of  the  company  as  to  the  ad- 
visability of  accepting  the  risk.  May  on  In- 
surance, SS  190,  191;  Piedmont  Sc  Arlington 
Ins.  Oo.  V.  lEwing.  92  U.  8.  377,  23  L.  Ed. 
610;  Whitley  v.  Piedmont  &  Arlington  Ins. 
Co.,  71  N.  0.  480.  Such  information  as  the 
agent  bad  came  from  general  report  and 
not  from  tbe  assured  or  any  one  represent- 
ing him.  The  record  discloses  neither  word 
nor  act  on  the  part  of  the  agent  or  the  de- 
fendant which  would  induce  a  belief  in  the 
assured  that  the  policy  was  binding  wltii- 
out  regard  to  the  condition  of  his  health, 
while  It  fairly  appears,  on  the  contrary,  tliat 
he  obtained  a  delivery  of  the  policy  without 
disclosing  the  facts.  The  pi-esent  record 
brings  the  case  within  the  rule  followed  in 
the  former  appeal,  viz.,  that  without  knowl- 
edge there  can  be  no  estoppel.  The  evidence 
offered  to  support  the  estoppel  was  wholly 
insufficient,  and  it  should  have  been  stricken 
out  That  its  retention  and  submission  to 
the  jury  was  prejudicial  is  apparent  and  for 
this  reason  the  motion  for  new  trial  should 
have  been  granted.  The  defendant  did  not 
ask  for  judgment  notwithstanding  the  ver- 
dict. We  have  no  reason,  therefore,  for  ex- 
pressing an  opinion  upon  his  contention  that 
the   evidence  shows   conclusively   that  the 
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assured  was  not  In  good  health.  ▲  new  trial 
most  be  granted  for  prejudicial  errors  In  re- 
fusing to  strike  out  the  evidence  relating  to 
the  alleged  estoppel,  and  no  further  relief 
could  be  given  If  we  sustain  his  contention 
as  to  the  conclusive  character  of  the  evi- 
dence that  the  assured  was  not  In  good 
health. 

The  district  court  Is  directed  to  vacate  the 
order  appealed  from,  and  enter  an  order 
granting  a  new  trial    All  concur. 


DOWAGIAC  MFO.  CO.  v.  MAHON  et  al. 

(Supreme  Court  of  North  Dakota.     Dec.  6, 
1901) 

SAM— WABRANTT—SAMPLK— ACTION    FOB 

PBICK— OOUNTEBCLAIJt — DECEIT — 

DAMAOXS. 

l.A  written  warranty  that  "It  la  understood 
that  the  goods  are  warranted  only  against  break- 
age caused  by  manifest  defects  in  material," 
etc.,  excludes  all  other  warranties  of  quality, 
express  or  Implied. 

Z.  Under  a  written  contract  of  sale  of  ma- 
chinery, specifying  the  terms  and  conditions  of 
the  contract,  a  sale  by  sample  cannot  be  shown. 

8.  An  answer  and  counterclaim  alle^g  that 
a  written  contract  of  sale  of  drills  and  disks 
provided  that  they  were  of  proper  ipattem,  and 
properly  constructed  to  do  the  work  mtended  for 
them  in  a  certain  locality  where  the  vendees 
were  engaged  in  business,  which  contract  is  al- 
leged to  have  been  entered  into  in  reliance  on 
such  statements  or  representations  fraudulently 
made,  does  not  state  a  defense  or  counterclaim 
for  fraud  or  deceit. 

4.  SecUon  4988,  Rev.  Codes  1899,  prescribing 
the  rule  of  damages  upon  failure  to  accept  and 
pay  for  personal  property,  the  title  to  which  is 
not  vested  in  the  vendee,  is  not  applicable  as  a 
rule  of  damages  where  the  property  has  been 
delivered  to  the  vendee.  In  the  latter  cage  the 
vendor  may  waive  the  provision  as  to  title  and 
elect  to  sue  for  the  purchase  price,  and  the 
bringing  of  an  action  for  the  purchase  price  is 
such  a  waiver. 

(Syllabus  by  the  Court) 

Appeal  from  District  Ciourt,  Pembina 
County;    W.  J.  Kneeshaw,  Judge. 

Action  by  the  Dowogiac  Manufacturing 
Company  against  John  Mabon  and  J.  B.  Rob- 
inson. From  an  order  sustaining  demurrw 
to  the  answer  and  counterclaim,  defendants 
appeal.    Affirmed. 

W.  J.  Burke  and  Scott  Rex,  for  appellants. 
Newman,  Spalding  &  Stambaugh,  for  re- 
spondent 

MORGAN,  C.  J.  The  plaintlfF  brings  this 
action  to  recover  from  the  defendants  the 
sum  of  $82.'>.30,  claimed  to  be  due  to  it  on 
account  of  disks  and  drills  alleged  to  have 
been  sold  and  delivered  to  the  defendants 
under  a  written  contract  This  contract  pro- 
vided that  plaintiff  authorized  the  defend- 
ants "to  sell  the  grain  seeding  machinery 
manufactured"  by  It,  at  Neche,  N.  D.,  and 
all  territory  tributary  thereto.  The  plain- 
tlfT  also  therein  agreed  to  appoint  "no  other 
agent  for  said  territory."  Defendants  there- 
tn    agreed  "to  purchase  of  said   Dowagiac 


Manufacturing  Company  grain  drills  and 
seeders  of  its  manufacture  to  supply  tbelr 
entire  trade,  *  *  *  at  prices  shown  by 
printed  list  on  reverse  side  of  this  contract" 
The  contract  also  provided  for  settlements  on 
May  Ist,  by  giving  notes  payable  in  Novem- 
ber, and  for  discounts  If  paid  before  that 
time.  The  contract  also  contained  the  fol- 
lowing stipulations:  (1)  "In  all  cases  the  ti- 
tle and  ownership  of  goods  covered  by  this 
contract  shall  remain  and  be  vested  In  the 
party  of  the  flrst  part  until  sold  by  the  par- 
ty of  the  second  part  in  regular  course  of 
business,  or  settled  for  as  above,  and  all  re- 
ceipts arising  froin  the  sale  of  these  goods 
shall  belong  exclusively  and  absolutely  to 
the  party  of  the  flrst  part  until  settlement  Is 
completed  according  to  the  terms  of  this  con- 
tract" (2)  "It  Is  understood  the  goods  are 
warranted  only  against  breakage  caused  by 
manifest  defect  In  material  for  the  year  In 
which  they  are  sold."  The  defendant  Inter- 
posed an  answer  and  a  counterclaim  for 
damages.  The  answer  alleges:  (1)  That 
the  machines  were  sold  by  sample,  and  that 
those  furnished  under  the  contract  were  not 
made  according  to  the  samples,  and  were 
faulty  in  construction,  and  not  equal  and 
like  the  samples  as  tbey  were  warranted  to 
be.  (2)  That  the  machines  were  warranted 
to  be  merchantable.  (3)  That  they  were  ex- 
pressly warranted  to  be  of  "proper  pattern 
and  construction,"  and  "would  properly  and 
satisfactorily  do  the  work  for  which  they 
were  Intended  In  the  territory  tributary  to 
Neche,  N.  D.,  •  •  •  where  it  was  con- 
templated they  should  sell  the  same."  The 
plaintiff  demurred  to  the  answer  and  count- 
erclaim upon  the  grounds  that  the  new  mat- 
ter pleaded  in  such  answer  and  counterclaim  ' 
does  not  state  facts  sufficient  to  constitute  a 
defense  or  counterclaim.  The  trial  court 
sustained  the  demurrer,  and  defendants  ap-' 
peal  from  the  order  sustaining  the  same. 

The  answer  alleges  as  a  defense:  (1) 
Breach  of  express  warranties;  (2)  breach  of 
Implied  warranties;  (S)  fraudulent  repre- 
sentations which  Induced  defendants  to  enter 
Into  the  contract,  and  damages  resulting  frcnn 
such  fraudulent  representations.  Judgment 
is  also  prayed  for  that  the  contract  be  de- 
clared rescinded  on  account  of  such  fraudu- 
lent representations  and  total  failure  of  con- 
sideration. Plaintiff  contends  that  the  de- 
fendants are  entitled  to  claim  only  such 
warranty  as  Is  contained  in  the  contract; 
that  the  parties  have  stipulated  that  no  war- 
ranty is  thereby  given,  except  as  to  breakage 
caused  by  manifest  defects  in  the  materials ; 
and  that  the  use  of  the  word  "only"  In  the 
warranty  necessarily  excludes  all  other  war- 
ranties. We  agree  with  this  contention. 
Giving  the  word  "only"  its  ordinary  mean- 
ing, and  applying  it  In  its  restrictive  sense, 
as  qualifying  the  word  to  which  it  naturally 
belongs,  the  conclusion  cannot  be  escaped 
that  It  restricts  the  meaning  to  be  given  to 
the    Terb    "warranted."     Defendants   claim 
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tbat  It  MmltB  the  time  daring  which  the  war- 
ranty shall  apply  to  the  year  In  which  the 
drllte  were  sold.  If  that  be  true,  its  nse  was 
unnecessary,  as  without  it  the  warranty 
would  be  effectlTo  for  that  year  only.  Be- 
fore the  sentence  can  mean  what  Is  claimed 
for  it  by  defendants,  the  word  "only"  must 
be  transposed  to  another  place.  There  Is 
nothing  to  warrant  such  a  change  of  place. 
Under  the  natural  grammatical  construction 
of  the  sentence,  It  limits  the  application  of 
the  word  "warranted."  To  construe  It  as 
limiting  any  other  word  would  be  a  strained 
construction  of  the  sentence.  When  read  In 
its  natural  sense,  the  contract  provides  for  a 
limited  warranty  of  the  goods  sold.  The 
contract  having  restricted  the  warranty  in- 
tended to  be  made,  all  others  that  pertain  to 
the  same  subject-matter  are  excluded.  The 
written  contract  Is  controlling.  Its  terms 
cannot  be  now  changed  by  the  addition  of 
other  warranties  relating  to  the  quality  of 
the  goods.  Rev.  Ck)des  1899,  8  S888;  Hutch- 
inson V.  Oleary,  8  N.  D.  270,  55  N.  W.  729; 
Piano  Mfg.  Co.  v.  Root,  8  N.  D.  165,  64  N. 
W.  024;  Grand  Forks  Lumber  Oo.  t.  Tour- 
telot,  7  N.  D.  587,  75  N.  W.  901;  Mechem 
on  Sales,  t  1254;  Bank  t.  Prior,  10  N.  D. 
146.  86  N.  W.  362;  Bank  ▼.  Ruettell,  12  N. 
D.  519,  97  N.  W.  858. 

The  defendants  contend  that  they  are  en- 
titled to  the  benefit  of  warranties  implied  by 
law,  notwithstanding  the  contract  contains 
an  express  warranty  against  breakage  caus- 
ed by  defective  materials.  They  insist  that 
such  warranties  as  the  law  Implies  in  rela- 
tion to  the  fitness  of  the  machines  for  the 
purposes  intended,  that  they  were  merchant- 
able goods,  and  that  they  were  the  equal  of 
'the  sample  exhibited,  are  properly  pleaded, 
and  that  they  are  entitled  to  the  benefit  of 
such  warranties  in  this  case.  In  the  first 
place,  the  written  contract  of  sale  does  not 
show  that  the  sale  was  made  from  a  sample 
exhibited.  To  permit  defendants  to  now 
show  that  the  contract  was  made  with  refer- 
ence to  a  sample  would  be  to  vary  the  terms 
of  a  written  contract,  and  this  is  not  per- 
missible in  such  cases.  Wiener  v.  Whipple, 
58  WlR  208,  10  N.  W.  433,  40  Am.  Rep.  775. 
In  the  next  place,  all  the  implied  warranties 
pleaded  are  excluded  from  the  terms  of  the 
contract  by  its  restrictive  words.  The  goods 
were  warranted  only  against  breakage  caus- 
ed by  manifest  defects  of  materials.  This 
clause  limits  the  warranties  to  that  one,  and 
by  its  very  terms  excludes  all  others  as  to 
quality,  whether  express  or  implied.  The 
law  will  not  imply  a  warranty  in  favor  of  a 
party  who  has  expressly  stipulated  that  a 
specified  warranty  only  is  given.  Mechem 
on  Sales,  I  1296,  lays  down  the  rule  as  fol- 
lows: "Implied  warranties  can  ordinarily 
arise  only  where  the  parties  have  not  them- 
selves created  an  express  warranty  relating 
to  the  same  subject-matter,  though  this,  as 
has  been  seen,  is  not  an  inflexible  rule,  and 
will  yield  to  evidence  that  the  parties  in- 


tended both  to  operate,  as  where  the  express 
Is  clearly  described  to  be  in  addition  to  tbat 
which  the  law  alone  would  Imply."  In  Gif- 
f«t  V.  West,  37  Wis.  115,  it  was  said:  "Cn- 
doubtedly,  as  was  held  on  the  former  appeal, 
an  express  warranty,  in  such  a  case,  may  be 
so  framed  as  to  restrict  all  warranty  to  the 
thing  expressly  warranted,  and  to  exclude 
all  warranl7  otherwise  implied  by  law."  In 
Blackmore  r.  Falrbank  Co.  (Iowa)  44  N.  W. 
648.  it  was  said:  "A  warranty  will  not  be 
Implied  In  conflict  with  the  express  terms  of 
the  agreement"  The  language  of  the  war- 
ranty clause  of  this  contract  is  so  clear  and 
unambiguous  that  we  have  no  hesitation  In 
holding  that  it  excludes,  by  its  own  terms, 
all  other  warranties  of  quality,  either .  ex- 
press or  implied.  Properly  construed,  the 
contract  is  to  the  effect  that  plaintifF  refused 
to  warrant  the  machines,  except  as  to  break- 
age from  one  cause.  Ijynch  v.  Curfman,  65 
Minn.  170,  68  N.  W.  6. 

Defendants  also  claim  that  they  were  in- 
duced to  enter  into  the  contract  by  the  false 
and  fraudulent  representatlonB  of  plaintiff, 
made  with  Intent  to  deceive  and  mislead 
them.  The  allegations  of  the  answer  in  re- 
spect to  this  alleged  defense  are  as  follows: 
"That  plaintiff  then  and  there,  in  order  to 
induce  defendant  to  sign  such  written  con- 
tract, represented  and  stated  to  them  that 
the  disks  and  drills  *  •  *  which  were 
manufactured  by  plaintiff  were  of  a  proper 
pattern  and  design,  and  were  properly  con- 
structed, and  that  they  would  properly  and 
satisfactorily  do  the  work  for  which  they 
were  intended  In  the  territory  tributary  to 
Neche,  N.  D.,  where  defendants  were  lo- 
cated, and  where  it  was  contemplated  tbat 
they  should  sell  the  same,  and  that  they  wa-e 
merchantable  and  the  best  in  the  market,  all 
of  which  statements  and  representations 
were  false  and  untrue,  and  all  of  which  state- 
ments and  representations  were  made  with 
Intent  •  •  •  thereby  to  deceive  and  mis- 
lead defendants  and  Induce  them  to  sign  said 
written  contract,  and  that  defendants  -wen 
deceived  and  misled  thereby,  and  slE^icd 
said  written  contract  In  reliance  upon  such 
statements  and  representations,  and  not  oth- 
erwise. •  •  •  That  from .  time  to  time, 
relying  on  the  statements  and  representa- 
tions so  fraudulently  made  to  them,  and  un- 
der which  they  signed  said  written  contract 
defendants  ordered  and  received  of  plaintiff 
•  •  •  said  disks,"  and  "have  been  dam- 
aged by  the  fi'aud  and  deceit  of  plaintiff  in 
the  sum  of  $650  and  npwards  "  Defendants 
claim  that  this  constitutes  a  fklse  and  frand- 
ulent  representation  of  a  material  fact;  that 
It  vitiates  the  contract  and  entitles  them  to 
a  rescission  of  the  contract  and  damages. 
It  is  not  to  be  disputed  that  fraudulent  rep- 
resentations of  a  fact  will,  under  certain  con- 
ditions, entitle  the  purchaser  to  annul  the 
contract  It  is  difficult  to  construe  this  alle- 
gation of  the  answer  as  a  statement  of  an 
existing  or  past  fact    It  wholly  relates  to 
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the  fntore,  so  far  as  the  working  of  tlw  diUls 
U  concerned.  So  far  aa  their  construction  Is 
concerned,  they  are  represented  as  properly 
constrncted  to  work  In  a  certain  locality. 
Wbat  Is  proper  construction  of  an  article  to 
do  proper  work  In  a  particular  locality  Is  a 
matter  of  opinion  concerning  which  men  of 
equal  judgment  may  well  dllfw.  There  was 
no  statement  of  a  substantive  fact  respecting 
the  construction  of  the  machines.  The  state- 
ment was  commendation,  and  an  opinion  aa 
to  Its  construction  and  use  In  one  locality 
that  will  not  sustain  an  annulment  of  the 
contract  as  a  fraudulent  representation  of  a 
tact.  BIgelow  on  Fraud,  p.  479;  Hunter  t. 
Mclaughlin,  43  Ind.  88;  Neldefer  ▼.  Obaa- 
taln,  71  Ind.  S63, 86  Am.  Bep.  19a  There  are 
cases  sustaining  cancellatloa  of  contracts 
entered  Into  In  reliance  on  opinions.  But 
the  parties  were  not  dealing  as  equals,  or 
one  of  them  was  Induced  to  forbear  making 
Inquiry  as  to  the  facts.  The  party  Injured 
was  not  the  equal  of  the  other  mentally  or  In 
experience,  or  placed  confidence  In  such 
opinion  as  coming  from  one  who  was  hia 
superior,  and  one  In  whom  he  had  special 
confidence,  ^here  Is  nothing  In  this  record 
showing  such  a  state  of  facts.  The  defend- 
ants were  dealers  In  these  machines,  or  like 
ones,  nnd  had  been  for  years.  Defendants 
bad  equal  facilities  and  ability  with  the 
plaintiffs  for  determining  whether  these  ma- 
chines would  work  properly  and  were  prop- 
erly constructed  to  do  the  work  Intended  for 
them  In  the  vicinity  of  Neche,  N.  D.  See 
Chrysler  v.  Canaday,  90  N.  Y.  272,  43  Am. 
Rep.  166;  Medbury  v.  Watson,  6  Mete. 
(Mass.)  246,  39  Am.  Dec  726;  Gordon  v. 
Farmelee  et  al.,  2  Allen,  212;  Wren  v.  Mon> 
cure,  95  Va.  369,  28  S.  E.  588:  Lee  v.  Mc- 
Clelland. 120  Gal.  147,  62  Pac.  300;  Cyc.  vol. 
9,  p.  416,  and  cases  cited.  The  statement 
that  the  machines  were  the  best  In  the  mar- 
ket, as  a  ground  for  avoiding  the  contract. 
Is  disposed  of  on  the  same  reasons.  It  Is  not 
a  statement  of  a  fact,  but  a  matter  of  pure 
opinion  and  praise.  Bsterly  Harvesting  Ma- 
chine Co.  V.  Berg  (Neb.)  71  N.  W.  052. 

Finally,  it  is  claimed  that  the  complaint 
does  not  state  a  cause  of  action,  and  that 
plaintiirs  demurrer  to  the  answer  relates 
back  to  the  complaint,  and  is  available  to 
the  defendants  to  test  Its  sufficiency.  The 
defect  claimed  is  that  the  proper  measure  of 
damages  is  not  claimed;  that,  the  title  to  the 
machines  having  been  retained  by  the  plain- 
tiff, he  cannot  recover  for  the  purchase 
price,  but  is  only  entitled  to  damages  as  pre- 
scribed by  section  4988,  Rev.  Codes  1809. 
As  we  construe  that  section.  It  has  no  appli- 
cation to  the  facts  of  this  case.  Here  the 
title  was  retained  by  the  plaintiff  for  his 
own  benefit,  for  security  purposes  soldy. 
There  had  been  a  delivery  of  the  machines  to 
the  defendants,  and  defendants  had  scdd 
some  of  them.  The  plaintiff  had  the  right 
to  waive  the  security  clause  of  the  contract, 
and  by  commencing  an  action  for  the  pni> 


chase  price  of  the  madilnes  did  waive  It.  As 
we  construe  section  4988,  It  applies  to  cases 
where  there  has  been  a  refusal  to  accept  the 
property  purchased,  or  In  cases  where  no 
delivery  has  followed  the  sale.  At  all  events, 
the  plaintiff  may  elect  to  claim  damages  in 
this  case  the  same  as  though  there  had  been 
an  unconditional  sale  and  delivery  of  the 
property.  Plaintiff  might  have  taken  anoth- 
er remedy,  but  such  other  remedy  is  not 
exclusive.  The  following  cases  sustain  this 
doctrine:  Alden  v.  Dyer  (Minn.)  99  N.  W. 
784;  Campbell  Mfg.  Co.  v.  Hickok  (Pa.)  21 
AtL  862;  Shepard  v.  Mills  (lU.)  60  N.  B.  709; 
Smith  V.  Barber  (Ind.  Sup.)  63  N.  B.  1014; 
Cooper  V.  ClegUorn,  50  Wis.  113,  6  N.  W.  491. 
The  order  sustaining  the  demurrer  ia  sus- 
tained.   All  concur. 


TRACY  V.  SCOTT  et  aL 

(Supreme  Court  of  North  Dakota,  Nov.  17, 
1904.     On  Rehearing,  Dec.  12,  1904.) 

SPBOIAI.  FBOOBEDINO— APPEAI.ABLB  OBDEB— 
DISMISSAIr-COSTS. 

1.  The  procedure  by  which  an  injunction 
against  the  foreclosure  of  a  mortgage  by  ad- 
vertisement may  be  obtained  under  section  5845, 
Rev.  CkMlea  1^9,  is  not  a  special  proceeding 
within  the  meaning  of  that  term  aa  used  in  the 
CV>de. 

2.  An  order  denying  a  motion  to  vacate  such 
Injunctional  order  is  not  appealable. 

On  Petition  for  Rehearhig. 

8.  The  respondent  is  entitled  to  costs  upon 
the  dismissal  of  an  appeal  from  an  order  which 
la  not  appealable. 

(Syllabus  by  the  Court) 

Appeal  from  District  CoTort,  Barnes  Coun- 
ty; 8.  L.  Glaspell,  Judge. 

Action  by  John  Tracy  against  W-  A.  Scott 
and  H.  O.  Wheeler.  Judgment  for  plaintiff, 
and  defendants  appeal.    Dismissed. 

J.  E.  Robinson,  for  appellants.  Winterer 
&  Winterer,  for  respondent 

ENGERUD,  J.  Appellants  commenced 
proceedings  to  forelose  a  mortgage  of  real 
property^by  advertisement  under  the  power 
of  sale  contained  in  the  mortgage.  The  re- 
spondent obtained  from  the  judge  of  the  dis- 
trict court  an  order  enjoining  farther  pro- 
ceedings under  the  power  of  sale.  The  or- 
der was  applied  for  and  Issued  under  the  pro- 
visions of  section  5845,  Rev.  Codes  1890, 
which  provides,  in  substance,  that  when,  in 
case  of  foreclosure  by  advertisement,  it  shall 
be  made  to  appear  to  the  satisfaction  of  the 
judge  of  the  district  court  by  affidavit  of  the 
mortgagor,  his  agent  or  attorney,  that  the 
mortgagor  has  a  legal  counterclaim  or  de- 
fense against  the  collection  of  the  whole  or 
any  part  of  the  mortgage  debt,  such  judge 
may,  by  an  order,  enjoin  the  foreclosure  by 
advertisement,  and  direct  that  all  further 
proceedings  for  the  foreclosure  be  had  In  the 

T  i.  Sm  Costa,  vol.  U,  Cent.  Dig.  H  877,  8811 
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district  conrt  The  mortgagee  and  his  at- 
torney, W.  A.  Scott  thereupon  applied  to  the 
diatilct  court  to  vacate  the  Injunctlonal  or- 
der. The  motion  was  denied,  and  the  mort- 
gagee and  bis  attorney  joined  In  an  appeal 
to  this  conrt  fnm  an  order  denying  the  mo- 
tion to  vacate  the  Injunctlonal  order.  The 
respondent  contends  that  the  order  appealed 
from  is  nonappealable,  and  moves  to  dis- 
miss the  appeal.  A  similar  appeal  was  be- 
fore this  court  In  McGann  v.  Mortgage,  Bank 
&  Investment  Co.,  3  N.  D.  172.  54  N.  W.  1026. 
The  question  as  to  the  right  to  appeal  from 
the  order  was  not  discussed  by  counsel  in 
that  case,  but  the  court  expressly  held  that 
it  was  not  appealable  under  subdivision  3, 
t  24,  c.  120,  p.  309,  Laws  1891  (subdivision 
5,  S  5626,  Rev.  Codes  1S99),  and  further  ex- 
pressed the  opinion  that  the  appeal  could 
be  sustained,  if  at  all,  only  as  an  appeal 
from  "a  final  order  affecting  a  substantial 
right  made  in  a  special  proceeding."  Sub- 
division 2,  t  24,  c.  120,  p.  809,  Laws  18»1 
(subdivision  2,  {  5626,  Rev.  Codes  1890).  The 
question  has  been  fully  argued  before  us, 
and  we  are  satisfied  that  neither  of  the  sub- 
divisions of  section  5626,  Rev.  Codes  1800, 
cited  above,  will  sustain  this  appeal,  and 
that  the  order  is  not  appealable.  The  right 
to  appeal  does  not  exist  unless  it  is  given  by 
statute.  If  there  is  any  appeal  from  the 
order  In  question,  the  right  thereto  must  be 
found  in  chapter  14,  Code  Civ.  Proc.  (Rev. 
Codes  1899,  H  sece  -6632).  The  first  section 
(5603)  of  that  chapter  limits  the  right  of  ap- 
peal to  Judgments  and  orders  "in  a  civil  ac- 
tion or  in  a  special  proceeding."  Section 
5626  still  further  confines  the  right  of  appeal 
to  those  Judgments  and  orders  specifically 
enumerated  therein.  That  section.  Instead 
of  enlarging,  restricts  the  right  of  appeal, 
and  has  reference  only  to  such  orders  and 
Judgments  as  are  described  in  general  terms 
In  section  6603 — Judgments  and  orders  in  a 
civil  action  or  in  a  special  proceeding.  In 
view  of  the  numerous  decisions  of  this  court 
Involving  the  meaning  of  the  statutory  term 
"special  proceeding,"  it  is  very  clear  that  the 
procedure  to  obtain  the  injunctlonal  order 
provided  for  in  section  6845,  Rev.  Codes  1899, 
does  not  come  within  the  meaning  of  that 
term  as  used  in  the  statute  granting  the 
right  of  appeal.  See  State  v.  Davis.  2  N.  D. 
461,  51  N.  W.  942;  Myrlck  ▼.  McCabe,  6  N. 
D.  422,  67  N.  W.  143;  In  re  Baton,  7  N.  D. 
269,  74  N.  W.  870;  Carruth  v.  Taylor,  8  N. 
D.  166,  77  N.  W.  617.  The  reasoning  of  the 
court  in  the  Eaton  Case  Is  applicable  to  the 
case  at  bar.  It  was  a  proceeding  to  disbar 
an  attorney.  The  proceedings  were  dismiss- 
ed, and  the  defendant  claimed  that  he  was 
entitled  to  recover  his  costs  and  disburse- 
ments, because  costs  were  allowed  by  stat- 
ute to  the  successful  party  In  a  special  pro- 
ceeding; and  he  contended  that  a  disbar- 
ment proceeding  came  within  the  statutory 
definition  of  that  term.  In  that  case,  as  in 
this,  attention  was  called  to  the  provisions 


of  the  Code  (sections  5155-6157)  which  class- 
ify remedies  Into  actions  and  special  pro- 
ceedings, and  provide  that  every  ranedy 
other  than  an  action  is  a  special  proceeding. 
The  right  to  costs  was  denied.  Following 
precedents  established  by  former  decisions, 
the  court  held  "that  a  remedial  proceeding 
in  court  which  is  neither  a  dvU  nor  a  crim- 
inal action,  need  not  necessarily  be  classed 
as  a  special  proceeding  for  all  purposes." 
The  conrt  farther  said  (page  274,  7  N.  D^ 
page  871,  74  N.  W.:  "That  it  was  not  the 
legislative  purpose,  In  ma  Mm  tiie  general 
classification  of  remedies  In  court  to  settle 
all  details  of  practice  and  procedure  in  snch 
purely  statutory  proceedings  as  the  Legisla- 
tnre  might  Iiave  anthorised  or  mlgbt  there- 
after see  fit  to  authorize,  regardless  of  their 
objects  or  character.  Doubtiess  It  was  the 
legislative  purpose,  by  this  broad  eUusiflca- 
tion,  to  embrace  all  special  proceedings  prop- 
er; L  e.,  such  proceedings  as  gave  remedies 
in  court  tlirongh  the  agency  of  the  remedial 
writs  which  had  been  adopted  at  the  com- 
mon law,  and  had,  when  the  Code  was 
adopted,  a  recognized  status  and  name  in 
court  procedure,  and  which  were  then  well 
known  to  the  profession  under  the  name  of 
'special  proceedings.'  These  remedial  writs, 
with  their  statutory  modifications,  were 
i  clearly  in  the  mind  of  the  code  makers,  and 
1  are,  by  universal  consent  governed  by  the 
I  provisions  of  the  Code  of  Civil  Procednre  so 
I  far  as  fhe  Code  attempts  to  deal  with  the 
same,  including  the  regulations  goremlng 
costs,  disbursements,  and  appeals."  Tliat 
opinion  is  decisive  of  the  case  at  bar.  The 
Supreme  Court  of  South  Dakota,  in  the  case 
of  Commercial  National  Bank  v.  Smitli,  1 
S.  D.  28,  44  N.  W.  1024,  held  that  an  order 
of  this  nature  was  not  appealable,  because 
It  was  an  order  of  the  Judge,  and  not  an 
order  of  the  court  It  is  doubtful  U  that  dis- 
tinction Is  possible  in  this  state  in  view  of 
section  5178,  which  seems  to  abolish  all  dis- 
tinctions between  the  acts  of  a  district  jodge 
as  such  and  the  acts  of  the  court 

It  was  urged  by  counsel  for  appellant  that 
if  the  motion  to  dismiss  the  appeal  should 
be  sustained,  we  ought  nevertheless  to  retain 
the  papers,  and  pass  upon  the  validity  of  ttie 
injunctlonal  order.  A  formal  motion  to  that 
effect  has  been  made.  We  cannot  assume 
Jurisdiction  over  any  controversy  in  such  an 
arbitrary  and  anomalous  manner.  The  dis- 
missal of  this  appeal  does  not  preclude  tibe 
appellant  from  seeking  and  obtaining  such 
relief  from  the  order  complained  of  as  he 
may  be  entitied  to  in  appropriate  proceed- 
ings. 
The  appeal  Is  dismlaaed.    All  cmicar. 

On  Petition  for  Rehearing. 

The  respondents  are  entitied  to  the  coeta 
of  this  appeal.  Section  5682,  Rev.  Q>de3 
1899,  provides:  "When  an  action  has  been 
dismissed  from  any  court  for  want  of  Juris- 
diction or  because  it  has  not  been  regularly 
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transferred  from  an  Interior  to  a  superior 
court,  the  costs  must  be  adjudged  asalnat 
the  party  attempting  to  institute  or  bring 
up  the  action."  We  think  tbla  statute  was 
Intended  to  apply  to  cases  sucli  as  the  one 
at  bar.  It  was  plainly  designed  to  author- 
ize the  court  to  allow  costs  to  the  prevailing 
party  where  he  has  bieen  improperly  brought 
into  any  court,  and  to  vest  the  court  with 
Jurisdiction  to  the  extent  of  allowing  costs, 
although  it  has  no  jurisdiction  of  the  merits. 
This  belug  the  plain  intent  of  the  law,  It  Is 
the  duty  of  the  court  to  so  construe  the  lan- 
guage used  as  to  "etTect  Its  object  and  to 
promote  Justice."  Rev.  Codes  1889,  f  6147. 
Tbe  word  "action"  was  evidently  not  used 
In  its  technical  sense,  but  In  this  connection 
means  any  form  of  proceeding  Instituted  In 
court  This  construction  does  not  conflict 
with  tbe  Katon  Case,  7  N.  D.  269.  74  N.  W. 
870.  In  that  case  the  appeal  was  not  dis- 
missed for  want  of  Jurisdiction,  but  costs 
were  refused  to  tbe  party  prevailing  on  the 
merits  by  reason  of  the  "anomalous  and 
wholly  unique  cbaractor  of  a  disbarment  pro- 
ceeding." 

The  petition  for  rehearing  U  denied.    All 
concur. 


LAUDER  V.  JONES. 

(Supreme  Court  ot  North  Dakota,  Feb.  24, 

1904.     On  Rehearing,  Dec.  7,  1904.) 

UBKL  —  QtnSTION    FOK   JTJBT  —  WHAT   CONSTI- 
TUTES—PLEADI  NO — nEFE  N  SES— ICITia  ATINQ 
CIRCmCSTANCBS— aVIDENCS— DAIIAOBS. 

1.  Wb<>re  tbe  language  of  an  alleged  libel  is 
fairly  susceptible  of  a  coDstruction  which  renders 
it  defamatory,  and  therefore  actionable,  even 
though  it  is  also  susceptible  of  a  construction 
vrhich  would  render  it  innocent,  the  complaint 
states  a  cauae  of  action,  and  it  is  for  the  Jury 
to  determine  whether  the  words  were  used  in 
an  inuocent  or  defamatory  sense. 

2.  It  U  not  necessary,  to  render  words  de- 
famatory and  actionable,  that  they  shall  make 
the  defamatory  charge  in  direct  terms.  It  may 
be  made  indirectly,  and  is  not,  for  that  reason, 
tbe  leas  actionable. 

3.  Under  the  statute  of  this  state  (section 
2715.  Rev.  Codes  1899),  every  false  and  un- 
privileged publication  by  writing,  "which  ex- 
poses any  person  to  hatred,  contempt,  ridicule 
or  obloquy  or  which  causes  him  lo  be  shunned 
and  avoided  *  *  *"  is  libelous  and  action- 
able. 

4.  The  alleged  IUmIous  publication  involved  in 
this  case  is  in  the  form  of  an  aifidiivit  purport- 
ing to  have  been  made  by  one  Wendall  of  and 
concerning  the  plaintiff  in  his  Judicial  capacity, 
and  published  by  the  defendant  by  delivering 
copies  thereof  to  divers  persons.  A  copy  of  the 
affidavit  is  set  out  in  full  in  the  opinion.  Seld, 
that  said  writing  Is  defamatory  and  actionable 
in  this:  Tliat  (1)  It  directly  charges  the  plain- 
tiff with  a  willful  refusal  to  perform  a  legal 
duty,  and  Indirectly  charges  that  such  refusal 
was  from  corrupt  motives ;  (2)  it  fairly  charges 
the  plaintiff  with  betraying  confidential  com- 
munications to  an  alleged  criminal  for  the  pur- 
pose of  shielding  him;  and  (3)  by  insinuation 
it  charges  that  the  plaintiff  was  privy  to  a 
corrupt  agreement,  whereby,  for  a  money  con- 
sideration, protection  was  extended  to  law  vio- 
iators. 

5.  Under  section  5289,  Rev.  Codes  1899,  the 
defendant  la  a  libel  case  Is  authorised  to  plead. 


as  a  complete  defense,  the  truth  of  the  matter 
charged  to  be  defamatory ;  and  also  to  plead 
any  mitigating  circumstances  to  reduce  the 
amount  of  damages,  "and  whether  he  prove  the 
justification  or  not  he  may  give  in  evidence  the 
mitigating  circumstances. 

6.  The  truth  of  the  alleged  defamatory  matter, 
as  well  as  facts  in  mitigation,  are  new  matter, 
and,  to  be  available  as  a  defense  under  section 
5289,  Rev.  Codes  1899,  must  be  pleaded  in  the 
answer. 

7.  It  was  not  error,  therefore,  for  the  trial 
court  in  this  case,  there  being  no  answer  by 
way  of  Justification  or  in  mitigation,  to  ex- 
clude evidence  offered  to  prove  the  truth  of  the 
statements  contained  in  the  libelous  affidavit. 

8.  This  case  is  one  where  punitive  as  well  as 
compensatory  damages  are  allowable,  and  the 
question  of  the  amount  Is  peculiarly  within  the 
province  of  the  Jury.  We  are  unable  to  say 
that  the  amount  of  the  award,  $7,000,  is  so 
large  that  it  shows  that  the  jury  acted  under 
the  influence  of  passion  and  prejudice. 

On  Rehearing. 

0.  Malice,  either  express  or  implied.  Is  essen- 
tial to  a  recovery  in  all  actions  for  defamation. 
When  a  defamatory  charge  is  made  upon  an  un- 
privileged occasion,  the  law  implies  malice  for 
the  purpose  of  sustaining  the  action  and  the 
recovery  of  compensatory  damages,  but  when 
the  occasion  is  privileged,  the  publication  is  pre- 
sumed to  have  been  made  in  good  faith,  and 
tlie  burden  is  on  the  plaintiff  to  prove  that  it 
was  made  with  actual  malice. 

10.  For  the  purpose  of  showing  actual  malice 
in  publishing  a  libel,  the  plaintiff  may  prove 
that  prior  to  the  commencement  of  the  action 
defendant  published  the  same  words,  or  similar 
words  relating  to  the  same  subject-matter,  and 
Imputing  the  same  general  charge  as  that  sued 
upon,  but  may  not  introduce  evidence  which 
merely  tends  to  show  general  malice,  or  to  show 
the  publication  of  a  distinct  calumny. 

11.  The  testimony  of  a  witness  in  a  judicial ' 
proceeding,  which  is  pertinent  to  the  issues, 
cannot  be  made  the  subject  of  an  action  for 
defamation.  Tbe  occasion  is  privileged,  and  the 
exemption  of  the  witness  for  liability  for  bis 
words  is  absolute. 

12.  The  occasion  being  privileged,  the  law  pre- 
sumes that  the  statements  of  the  witness  are 
made  in  good  faith  and  without  malice. 

13.  "As  bearing  upon  the  question  of  the  malice 
of  the  defendant  in  publishing  the  libel,"  which 
Is  the  subject  of  this  action,  the  plaintiff  intro- 
duced in  evidence  at  the  trial  of  this  case,  over 
defendant's  objection,  a  certain  affidavit  which 
the  defendant  had  previously  made  in  a  pro- 
ceeding in  this  court,  the  substance  of  which 
is  set  forth  in  tbe  opinion.  Held  error,  for  two 
reasons :  (1)  The  statements  contained  in  it  do 
not  relate  to  the  subject-matter  of  the  alleged 
libel;  (2)  having  been  made  upon  a  privileged 
occasion,  they  are  presumed  to  have  been  made 
in  good  faith.  Further,  its  admission  was  high- 
ly prejudicial,  for  which  a  new  trial  must  l>e 
granted. 

14.  The  falsity  of  a  defamatory  charge  Is  al- 
ways presumed,  and  the  defendant  who  relies 
up<»i  the  truth  as  a  defense  must  plead  it,  and 
this  is  true  as  to  defamatory  statements  made 
upon  privileged  occasions. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Richland 
County;  John  F.  Cowan,  Judge. 

Action  by  William  S.  Lauder  against  Evan 
8.  Jones.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  on  rehearing. 

Charles  E.  Wolfe  and  Guy  0.  H.  Corliss, 
for  appellant  W.  H.  Redmon,  J.  A.  Dwyer, 
Purcell  8t  Bradley,  and  F.  M.  Nye^  for  re- 
spondent 
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YOUNG,  0.  J.  Acdon  for  libel.  The  jury 
returned  a  verdict  for  f7,000  In  plaintlffB 
favor.  D^endant  made  a  motion  for  new 
trial.  Tbls  appeal  Is  from  tbc  order  over- 
ruling the  same.  The  motion  for  new  trial 
-was  made  on  a  statement  of  case  In  which 
defendant  specified  110  alleged  errors  aa 
grounds  for  the  motion.  The  same  errors, 
and  all  of  them,  are  assigned  In  appellant's 
brief  as  grounds  for  reversing  the  order  ap- 
pealed from.  Only  a  iwrtion  of  them,  how- 
ever, are  supported  In  the  body  of  his  brief 
"with  reasons  and  authorities,"  as  required 
by  rule  14  of  this  court  (91  N.  W.  vlU),  and 
are  therefore  deemed  to  have  been  aban- 
doned. The  alleged  defamatory  writing  la 
in  the  form  of  an  affidavit,  which  purports 
to  have  been  made  by  one  Elmer  L.  WendalL 
The  plaintiff  claims  that  the  defendant  pub- 
lished this  affidavit  by  exhibiting  It,  and  by 
delivering  copies  thereof,  personally  and  by 
mail,  to  divers  persons.  A  copy  of  the  affi- 
davit ia  set  out  In  the  complaint,  and  in  a 
number  of  innuendoes  the  plaintiff  places 
his  iuterpretatlon  upon  the  alleged  defama- 
tory publication. 

The  complaint  alleges  that  the  plaintiff  is 
now  and  tor  more  than  21  years  has  been  a 
resident  of  Richland  county  in  this  state, 
and  that  during  the  last  12  years  he  has  been 
and  now  is  the  district  Judge  of  the  Fourth 
Judicial  District;  that  In  the  months  of 
April,  May,  June,  and  July,  1902,  the  defend- 
ant, with  intent  to  injure  the  plaintiff  in  his 
good  name  and  fame  as  a  man  and  citizen, 
and  as  a  Judge,  wickedly  and  maliciously 
wrote,  printed,  and  published,  and  caused  to 
be  written,  printed,  and  published,  of  and 
concerning  the  plaintiff,  the  following  false, 
malicious,  defamatory,  and  unprivileged  li- 
bel, to  wit  (for  the  sake  of  brevity  the  in- 
nuendoes are  omitted): 

"This  Is  a  copy  of  affidavit  sent  to  Rev. 
F.  Frank  Hunter  of  Fairmount,  N.  D.,  by 
the  Rev.  E.  L.  Wendall,  of  Montrose,  S.  D., 
with  the  request  that  It  be  published.  Re- 
fer to  either  of  these  gentlemen.  'State  of 
South  Dakota,  County  of  McOook — ss.;  Per- 
sonally appeared  before  me,  W.  B.  Phelps, 
a  notary  public  of  the  state  of  South  Dakota, 
residence  In  the  county  of  McCook,  In  the 
village  of  Montrose,  in  said  state  of  South 
Dakota,  the  undersigned  deponent,  Elmer 
Lincoln  Wendall,  personally  known  to  me, 
as  a  resident  of  said  village  of  Montrose, 
In  said  county  of  McCook,  in  said  state  of 
South  Dakota,  on  this  11th  day  of  April,  In 
the  year  of  1902,  and  deposeth  as  follows: 
On  the  17th  day  of  April,  In  the  year  of  our 
Lord  1900,  I  waa  transferred  by  Bishop  O. 
O.  McCabe^  of  the  Methodist  Episcopal 
Church,  from  the  Illinois  Conference  of  .the 
said  church,  and  on  the  19th  day  of  April 
Bishop  McCabe  appointed  me  to  the  pastor- 
ate of  the  Methodist  Episcopal  Church  at 
Lidgerwood,  North  Dakota,  and  at  the  close 
of  the  Conference  I  proceeded  to  the  field 
which  the  bishop  had .  appointed  me,  where 


I  had  been  acting  as  pastor  for  neariy  two 
months  previous  to  said  appointment.     At 
this  time  there  were  at  least  ten  places  in 
the  village  of  Lidgerwood  that  were  com- 
monly reported  to  be  places  where  liquor 
was  sold  in  defiance  of  the  laws  of  the  state 
of  North  Dakota.    One  of  the  most  notori- 
ous of  these  resorts  was  conducted  In   the 
block  of  wooden  buildings  situated  on  Main 
street  of  the  village,  known  as  the  "Max- 
well Block,"  and  said  to  be  the  property  of 
one  Ralph  Maxwell.    During  the  summer  of 
1900  I  collected  a  sum  of  money  amonnting 
to  sometlilng  like  sixty  dollars  from  the  busi- 
ness men  of  Lidgerwood.    All  of  whom  were 
asked  to  contribute  did  so.    They  contributed 
with  the  understanding  that  I  waa  not  to  re- 
veal their  names,  and  I  have  kept  that  pledge 
sacredly  ever  since.    The  State  Enforcement 
League  sent  a  detective  by  the  name  of  Ed- 
wards to  Lidgerwood,  and  this  man  worked 
up  evidence  against  seven  different  places 
located  In  the  village  of  Lidgerwood  la  the 
county  of  Richland  and  state  of  North  Da- 
kota.   These  places  were  the  places  in  Max- 
well's block  on  Main  street;  the  house  of  111 
fame  conducted  by  Maxwell  weet  of  town 
in  his  pasture;   the  creamery  conducted  by 
Ralph    Maxwell    in   the   northwestern   part 
of  the  town  near  the  track  of  the  Minneap- 
olis, Sault  Ste.  Marie  R.  R.;   the  drug  store 
conducted  by  Mat  Londa,  and  the  Columbia 
Restaurant  by  Mrs.  Ingebord  Berg.    All  of 
these  places  were  conducted  on  Main  street 
except  the  house  of  ill  fame  and  the  cream- 
ery.   The  said   Edwards,   after   purchasing 
intoxicants  at   all   of  the  above-mentioned 
places,  proceeded  to  the  city  of  Wahpeton, 
in    said    county  of   Richland   and   state   of 
North  Dakota,  and  In  the  presence  of  com- 
petent Judidal  qfficcrs  swore  out  search  war- 
rants, describing  accurately  the  location  of 
the  premises  to  be  searched,  and  also  made 
affidavit  to  the  fact  that  he  bad  obtained  or 
procured  intoxicating  liquors  on  the  above- 
described  premises.    [Innuendo.l    These  pa- 
pers were  i^aced  in  the  Uknda  of  Daniel 
Jones,   Esq.,  for  service,   who  was  at  that 
time  deputy  sheriff  of  Richland  county,  North 
Dakotd.     Soon   after   this   the   said  Daniel 
Jones  was  taken  sick  with  typhoid  fever,  and 
was  for  a  period  of  six  weeks  unable  to  at- 
tend to  any  business  whatever.    On  bis  re- 
covery  Mr.   Jones   made   arrangements   to 
serve  the  papers  above  mentioned.    On  or 
about  the  16th  day  of  November,  1900,  the 
said  Daniel  Jones,  Esq.,  in  the  city  of  Bllen- 
dale,  in  the  county  of  Dickey,  in  the  state  of 
North  Dakota,  did  personally  apply  to  Judge 
Lauder  of  that  Judicial  district,  for  the  pur- 
pose of  obtaining  his  signature  to  the  papers, 
which  was  necessary  before  they  could  be 
served.     This  application  I  have  been  as- 
sured by  Mr.  Jones  was  made  In  private,  Mr. 
Guy   Dlvet,   who   was   at  that   time  Judge 
Lauder's  private  secretary,  being  one  of  the 
three  persons  present    Judge  Laud»-  refused 
to  sign  the  papers,  alleging  that  Mr.  Jones 
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was  incompetent  and  nntrnstworthy.  nils 
InteiTleir  occnrred  some  time  during  the 
morning  of,  or  abont,  tbe  IStb  day  of  No- 
vember, 1900.  I  well  remember  that  a  large 
quantity  of  beer  In  kegs  was  removed  from 
Maxwell's  propoty  on  Main  street  to  prop- 
oty  not  described  In  the  papers  on  th«  after- 
noon of  the  same  day  that  Daniel  Jones 
made  application  to  Judge  Lauder  to  sign 
the  papers.  TTie  removal  of  beer  to  propwty 
not  described  In  the  papers  above  mentlcmed, 
and  therefore  not  subject  to  search,  would 
defeat  the  purpose  of  the  prospective  raid. 
The' inference  that  might  be  drawn  from  the 
above-mentioned  facts  are  that  some  one  must 
have  Informed  Mr.  Maxwell  that  the  papers 
were  out,  describing  his  property  and  calling 
for  a  search  of  said  property.  The  Sunday 
afternoon  after  tbe  above-mentioned  removal 
of  the  beer,  the  above-mentioned  house  of 
111  fame,  situated  as  above  described,  caught 
fire  In  a  mysterious  manner,  and  was  entire- 
ly destroyed.  The  beer  at  the  cold  storage 
plant  in  tbe  creamery  was  removed  In  the 
night  to  a  cellar  of  another  dwelling  owned 
by  Maxwell  on  some  other  property  not  de- 
scribed in  the  above-mentioned  papers.  [In- 
nuendo.] When  I  learned  that  Judge  Wil- 
liam Lauder,  of  tbe  Fourth  Judicial  District, 
had  refused  to  sign  the  papers  above  men- 
tioned, I  wrote  a  letter  to  his  honor,  calling 
his  attention  to  the  fact  that  under  the  law 
and  statute  he  had  no  discretion  in  tbe  mat- 
ter, bat  must  sign  such  papers  when  pre- 
-sented.  Judge  William  Lauder  replied  to 
this  without  squarely  meeting  the  issue.  His 
honor  had  a  great  deal  to  say  about  the  bad 
morals  of  the  family  of  which  the  above- 
mentioned  Jones  is  an  honored  member.  His 
taonor  Anally  said  that  be  would  sign  the  pa- 
pers If  they  were  placed  In  the  hands  of 
-aome  one  in  whom  he  (Lander)  could  place 
confidence.  [Innuendo.]  About  a  week  after 
I  received  this  I  was  in  the  office  of  Joseph 
Morrow,  a  reputable  lumber  dealer  in  the 
village  of  Lidgerwood.  The  said  Joseph  Mor- 
row, Esq.,  told  me  in  confidence  that  Mr. 
Maxwell  had  called  him  into  his  (Maxwell's) 
<^ce,  and  bad  exhibited  to  the  astonished 
gaze  of  the  said  Joseph  Morrow  an  exact 
verbatim  copy  of  my  private  and  confidential 
letter  to  Judge  William  Lauder  above  men- 
tioned. Mr.  Joseph  Morrow  made  this  state- 
ment to  me  to  warn  me  that  the  above-men- 
tioned Ralph  Maxwell  had  a  most  complete 
system  for  obtaining  the  information  neces- 
sary for  the  protection  of  the  business.  [In- 
nuendo.] I  at  once  returned  to  my  bouse  and 
sat  down  at  my  study  table  and  wrote  a 
letter  to  Judge  William  Lauder  above  men- 
tioned, and  called  bis  honor's  attention  to  the 
fact  that  a  man  of  integrity,  a  democrat  in 
politics,  bad  seen  in  Ralph  Maxwell's  posses- 
sion a  verbatim  copy  of  a  private  letter  writ- 
ten to  bis  honor.  1  told  his  honor  that  I 
could  not  believe  that  he  (Lauder)  was  such 
a  repix)l)ate  as  to  be  guilty  of  such  an  act  of 
treachery  as  the  above-mentioned  statement 


personally  r^ted  to  me  by  tbe  above-men- 
tioned Joseph  Morrow  would  imply,  but  that 
I  feared  that  some  person  was  betraying  his 
(Lauder's)  confidence.  I  waited  few  one  week 
for  a  reply  to  this  letter  and  none  came. 
Then  I  wrote  to  Judge  William  Lauder 
again,  and  told  him  that  if  he  did  not  r^ly 
to  this  second  letter  In  a  reasonable  time  that 
I  would  publish  tbe  above-mentioned  state- 
ment in  one  of  the  county  papers.  This 
threat  was  effective,  and  Judge  Lander, 
above  mentioned,  replied  to  the  letter,  saying 
that  be  knew  nothing  abont  Ralph  Maxwell 
having  in  his  possession  a  private  letter 
which  I,  tbe  undersigned  deponent,  had  ad- 
dressed to  him.  Judge  William  Lauder.  The 
denial  was  a  rather  weak  affair,  in  my  opin- 
ion. Mr.  Joseph  Morrow,  above  mentioned, 
afterwards  assured  me  that  he  saw  in  Ralph 
Maxwell's  office  in  his  block  in  the  city  of 
Lidgerwood  an  exact  and  verbatim  copy  of< 
my  second  letter  to  Judge  William  Lauder, 
above  mentioned.  In  the  first  week  in  Janu- 
ary, I,  the  undersigned  deponent,  met  the 
said  Judge  William  Lauder  on  the  train 
while  on  my  way  to  Aberdeen,  South  Da- 
kota. The  Judge  introduced  himself  to  me, 
and  seemed  quite  anxious  to  explain  away 
the  above-mentioned  drcnmstances.  [In- 
nuendo.] About  this  time  it  was  commonly 
reported  In  Udgerwood  that  Ralph  Maxwell 
was  paying  Guy  Divert,  who  was  at  that  time 
Judge  WUllam  Lauder's  private  secretary, 
the  sum  of  $600  per  annum.  At  the  same 
time  and  place  Ralph  Ailaxwell  was  loudly 
boasting  to  his  friends  that  be  paid  the  sum 
of  $4,000  per  year  for  protection,  and  that  be 
(Maxwell)  got  what  he  paid  for.  [Innuendo.] 
I,  the  undersigned  deponent,  believe  the 
above  to  be  a  true  and  correct  account  of 
the  matter  therein  contained,  to  the  best  of 
my  memory  and  ability.  And  further  de- 
ponent saith  not  Blmer  Lincoln  W^idall. 
Subscribed  and  sworn  to  before  me  this  Utli 
day  of  April,  A.  D.  1902.  W.  B.  Phelps, 
Notary  Public' " 

The  defamatory  meaning  ascribed  by  plain- 
tiff in  the  several  innuendoes  to  tbe  language 
of  the  affidavit,  so  far  as  necessary  to  refer 
to  the  same.  Is,  in  substance:  That  the  plain- 
tiff in  his  capacity  as  Judge  "imlawfully  and 
comipUy  refused  to  sign  papers  which  it 
was  his  official  duty  to  sign,  and  wrongfully, 
unlawfully,  and  corruptly  Informed  said 
Ralph  Maxwell  and  other  persons  whose 
property  was  described  in  the  papers  that 
actions  affecting  their  property  had  been,  or 
were  about  to  be,  commenced,  with  the  in- 
tent that  the  said  Maxwell  and  others  might 
have  an  opportunity  to  remove  from  tbeir 
property  any  Intoxicating  liquors  which  were, 
or  might  be,  upon  said  premises,  and  thus 
defeat  the  purpose  of  the  prospective  raid"; 
that  tbe  plaintlfF,  as  Judge,  "for  the  purpose 
of  aiding  said  Ralph  -Maxwell  in  carrying 
on  tbe  business  of  selling  intoxicating  liquors 
contrary  to  law,  •  •  •  unlawfully  and 
corruptly   furnished  copies  of  private  and 
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confldentUiI  letters  written  by  the  said  W«a»- 
dall  to  the  plaintiff";  and  that  Maxwell  paid 
to  Arthur  G.  Divet  court  stenographer,  the 
sum  of  $000  per  annum  for  the  purpose  of 
keeping  Informed  as  to  prosecutions,  and 
that  plaintiff  was  In  a  corrupt  manner  privy 
thereto;  that  said  Maxwell  paid  yearly  the 
sum  of  $4,000  for  Immunity,  and  that  plain- 
tiff corruptly  received  said  money  for  grant- 
ing immunity  to  said  Maxwell. 

On  September  11, 1902,  the  defendant  serv- 
ed and  filed  his  answer,  consisting  of:  (1) 
A  general  denial;  (2)  an  express  denial  that 
he  wrote  the  alleged  libelous  affidavit  "or 
published  It,  or  any  article  of  similar  char- 
acter or  Import  in  any  manner  whatever  to 
any  person  whomsoever";  (3)  an  admission 
that  plaintiff  Is  a  citizen  of  Richland  county 
and  district  Jndge  of  the  Fonrth  Judicial  Dis- 
trict, and  an  allegation  upon  Information 
and  belief  "that  at  the  times  mentioned  In 
the  complaint  he  was  an  avowed  candidate 
for  and  openly  soliciting  the  support  of  the 
olectors  of  Richland  county  and  elsewhere 
for  their  votes  and  support  In  securing  bis 
nomination  and  election  to  the  position  of 
Justice  of  the  Supreme  Oourt  of  the  state  of 
North  Dakota;  •  •  •  that  during  all  of 
said  tiUne  this  defendant  was  an  elector  with- 
in said  Richland  county;  that  by  reason  of 
all  the  premises  the  publication  of  the  article 
aforesaid  to  and  among  said  electors  as 
aforesaid  was  and  is  a  privileged  communica- 
tion; •  •  •  (4)  an  allegation  upon  Infor- 
mation and  belief  that  the  alleged  libelous 
affidavit  was  composed  and  published  by  one 
Klmer  L.  Wendall,  that  the  publication  was 
made  solely  by  inclosing  said  article  in  seal- 
ed envelopes  addressed  to  the  Individual 
electors;  that  this  was  done  by  said  Wen- 
dall in  good  faith,  without  intent  to  charge 
or  be  understood  as  charging  the  plaintiff 
with  any  corrupt  or  unlawful  act  or  refusal 
to  act,  or  any  official  misconduct  of  any  kind 
whatever,  and  solely  for  the  purpose  of  pla- 
cing before  the  Sectors  of  said  Richland 
county  and  elsewhere  in  the  state  of  North 
Dakota  the  facts  stated  in  said  article,  and 
with  the  full  belief  on  his  part  that  the  state- 
ments in  said  article,  each  and  all,  were  true. 
without  exception  or  qualification ;  (5)  an  al- 
legation "upon  information  and  belief  that  ' 
each  and  all  of  the  statements  contained  in  < 
the  article  so  written,  composed,  printed,  and  | 
published  by  said  Wendall,  as  aforesaid,  and  ] 
which  Is  set  forth  In  said  complaint  as  afore- 
said, were  and  are  absolutely  true,  and  this  ; 
he  will  maintain  by  competent  proctf  upon  the 
trial." 

On  October  6,  1902,  an  order  was  made, 
after  a  hearing,  striking  out  all  of  the  allega- 
tions of  the  answer  relative  to  Wendall's 
good  faith  and  purpose  in  composing  and 
publishing  the  affidavit  (paragraph  4,  supra) 
as  "Irrelevant  and  redundant  matter,"  and 
requiring  the  defendant  to  make  more  defi- 
nite and  certain  that  part  of  his  answer  In 
which  he  alleged  the  truth  of  the  facts  stat- 


ed In  the  alleged  libelous  affidavit  (paragraph 
S,  supra),  for  the  reason,  as  assigned  in  the 
m^er,  that  "this  part  of  the  answer,  being 
in  the  nature  of  a  plea  in  justlflcation,  the 
allegations  that  the  alleged  libel  is  true  must 
be  as  broad  as  the  charge  contained  in  the 
libel  OS  set  forth  in  the  complaint;  and  the 
answer  must  set  forth  Eq;>eclflc  facts  sbovring 
the  libel  to  be  true  In  that  sense."  Defend- 
ant was  given  10  days  from  the  date  of  tbe 
service  of  this  order  In  which  to  serve  a  new 
answer  In  conformity  thereto.  The  defend- 
ant did  not  serve  or  file  an  amended  answer 
within  the  period  fixed  by  the  court,  or  at 
any  other  time,  and  the  case  went  to  trial 
on  February  17,  1903,  upon  the  smswer  orig- 
inally served,  as  modified  by  the  order  here- 
inbefore referred  to;  that  Is,  upon  (1)  a  gen- 
eral denial;  (2)  a  specific  denial  of  the  com- 
position or  publication  of  the  alleged  libel: 
and  (3)  an  allegation  that  the  publication 
was  privileged.  The  motion  attacking  the 
answer  was  made  to  the  Honorable  O.  J. 
Flsk,  Judge  of  the  First  Judicial  District. 
Honorable  John  F.  Ck>wan,  of  the  Second  Jn- 
dlclal  District,  presided  at  the  trial  and  heard 
and  denied  the  motion  for  new  trial. 

The  first  and  chief  contention  of  appel- 
lant's counsel  is  that  "the  complaint  does 
not  state  a  cause  of  action  for  the  reason 
that  the'alleged  libel  is  not  susceptible  of  a 
defamatory  meaning,  and  there  are  no  alle- 
gations in  the  way  of  Inducement  or  collo- 
quium to  give  the  words  any  defamatory 
meaning."  Counsel  are  correct  as  to  the  ab- 
sence of  the  inducement  and  .icolloquliun. 
The  complaint  alleges  no  extrinsic  facts  or 
circumstances  for  the  purpose  of  affecting 
the  construction  and  meaning  of  the  words 
as  they  appear  in  the  affidavit.  The  defama- 
tory character  of  the  affidavit  must,  there- 
fore, be  determined  from  the  language  em- . 
ployed  in  it  according  to  its  natural  and 
accepted  meaning,  regardless  of  the  defama- 
tory meaning  which  the  plaintiff  has  ascribed 
to  it  in  the  innuendoes;  for  it  goes  without 
saying  that  it  is  not  the  function  of  a  mere 
innuendo  to  enlarge,  extend,  or  change  the 
natural  sense  or  meaning  of  the  alleged  de- 
famatory words.  Counsel  for  appellant  con- 
tend that  "In  order  to  constitute  defama- 
tion, it  must  appear  that  the  defendant  has 
made  a  defamatory  charge  against  the  plain- 
tiff; It  is  not  sufficient  that  he  has  stated 
facts  from  which  an  inference  against  the 
plaintiff  may  be  drawn;  that  the  words  con- 
tained In  the  article  published  do  not  em- 
body any  defamatory  charge  against  the 
plaindfl;  that  every  statement  In  the  article 
is  compatible  with  the  plaintiff's  Judicial  in- 
tegrity; that  It  is  not  stated  that  the  Judge 
declined  to  sign  the  order  from  corrupt  mo- 
tives, or  that  he  furnished  Maxwell  with  in- 
formation of  ttte  proceedings  In  order  that 
Maxwell  might  remove  his  liquor  fnmi  the 
place,  or  that  he  furnished  him  with  any  in- 
formation at  all;  and  that  the  statements  in 
the  affidavit  are  all  entirely  consistent  with 


Digitized  by 


Google 


N.D.) 


LAUDEB  T.  JOKES. 


911 


tbe  ntmost  Integrity  of  tbe  plaintiff  In  bis 
Judicial  ofBce,  for  tbe  refusal  to  sign  tbe  pa- 
pers mlgbt  easily  be  a  legitimate  refusal,  and 
Marwell  migbt  easily  bave  received  bis  In- 
formation from  other  sources,  and  copies  of 
tbe  letters  written  to  Lander  by  Wendall 
might  have  reached  Maxwell  without  plaln- 
tlfC's  knowledge."  The  decisive  question  up- 
on tbe  objection  tbat  the  complaint  does  not 
state  a  cause  of  action  la  this:  Is  tbe  lan- 
guage of  tbe  affidavit,  standing  alone,  fairly 
susceptible  of  a  defamatory  meaning?  If 
it  is.  then  tbe  complaint  states  a  cause  of  ac- 
tion, and  tbe  case  was  properly  submitted 
to  tbe  Jury,  for  it  Is  well  settled  tbat  where 
the  language  of  an  alleged  libel  Is  fairly  sus- 
ceptible of  a  construction  which  renders  It 
defamatory,  and  therefore  actionable,  even 
though  it  Is  also  susceptible  of  a  constmction 
which  would  render  It  innocent,  the  com- 
plaint states  a  cause  of  action,  good  as 
against  demurrer,  and  it  Is  for  the  Jury  to 
determine  whether  tbe  words  were  used  in 
an  Innocent  or  defamatory  sense.  Newell  on 
Slander  &  Libel,  281;  Wesley  v.  Bennett,  5 
Abb.  Prac.  498;  Patch  v.  Tribane  C!o.,  38 
Hun, -868;  Rundell  ▼.  Butler,  7  Barb.  260; 
Sanderson  v.  Caldwell,  45  N.  Y.  898,  6  Am. 
Rep.  106;  Van  Vactpr  v.  Walkup,  46  Cal.  124; 
Bergmann  v.  Jones,  94  N.  Y.  64;  Atlclnson 
V.  Detroit  Free  Press,  46  Mich.  874,  9  N.  W. 
501;  Blakeman  v.  Blakeman,  81  Minn.  398, 
18  N.  W.  108;  Thompson  v.  Pownlng,  15 
Xev.  212;  State  v.  Spear,  18  H.  I.  827;  Dex- 
ter V.  Taber,  12  Johns.  239;  Goodrich  v. 
Woolcott  3  Cow.  240;  Byrnes  T.  Mathews, 
12  N.  Y.  St  Rep.  74;  Hays  T.  Brierty,  4 
Watts,  892;  State  v.  Smily,  87  Ohio  St.  80. 
41  Am.  Rep.  487;  Pfltzinger  v.  Dubs,  64  Fed. 
697.  12  C.  G.  A.  390.  In  the  case  last  cited 
the  court  properly  states  tbat  "It  is  only 
when  tbe  wm^s  are  incapable  of  a  construc- 
tion injturious  to  tbe  plaintiff's  character  tbat 
the  court  la  Jnstlfled  In  taking  tbe  case  from 
tbe  Jury." 

Ukewlse,  It  Is  well  settled  tbat  it  Is  not 
necessary,  to  render  words  defamatory  and 
actionable,  that  they  shall  make  a  defama- 
tory charge  in  direct  terms.  It  may  be  made 
indirectly,  by  Insinuation,  by  sarcasm,  or  by 
mere  questicns,  as  well  as  by  direct  asser^ 
tion  in  positive  terms,  and  it  is  not  less  ac- 
tionable because  made  indirectly;  and  it 
matters  not  bow  artful  or  disguised  the 
modes  In  which  the  meaning  is  concealed.  If 
it  Is  in  fact  defamatory.  So,  too^  "a  man 
may  slander  or  libel  another  as  effectually 
by  circulating  rumors  or  reports,  or  by  put- 
ting bis  communication,  qpoken  or  written, 
in  tbe  shape  of  hearsay,  as  by  making  dis- 
tinct assertions  of  the  slanderous  matter  and 
giving  them  out  as  true  within  bis  own 
knowledge,  or  for  tbe  accuracy  of  which  he 
pledges  his  own  veracity."  Schenck  T. 
Schenck,  20  N.  J.  Law,  208;  Oortaam  v.  Ives, 
2  Wend.  536;  McCoy  v.  Ligbtner,  2  Watts, 
352;  Hotchkiss  v.  OUptaant,  2  Hill,  510;  Rnn- 
dell  r.  Butler,  7  Barb.  260;   Gibson  y.  WU- 


liams,  4  Wend.  320;  Andrews  t.  Woodmansee, 
15  Wend.  232;  Solverson  v.  Peterson,  64 
Wis.  198,  25  N.  W.  14,  64  Am.  Rep.  607; 
Buckstaff  V.  Vlall,  84  Wis.  129,  54  N.  W.  Ill; 
Allen  V.  News  Fob.  Col.  81  Wis.  121,  60  N. 
W.  1093;  Goodrich  v.  Woolcott,  8  Cow.  281; 
Comm.  T.  Child,  18  Pick.  198;  Wilson  t. 
Noonan,  23  Wis.  105;  Kennedy  v.  Gifford,  19 
Wend.  296;  Adams  v.  Lawson,  17  Grat  250, 
04  Am.  Dec.  455;  Townahend  on  Slander  & 
Libel  (4tb  Ed.)  S!  164, 169;  Newell  on  Slander 
&  Libel  (2d  Bd.)  264-268.  It  is  well  said  In 
Comm.  V.  Child,  snpra,  that,  "If,  in  truth,  lan- 
guage is  published  and  circulated  with  intent 
to  slander  and  defame  others,  though  snch 
intent  is  artfully  concealed  by  tbe  use  of 
ambiguous,  technical,  or  conventional  terms, 
or  cant  phrases,  or  any  of  tbe  other  thousand 
forms  in  which  malice  attempts  to  disguise 
itself,  still,  if  it  really  does  mean  and  Im- 
port tbe  defamatory  character  attributed  to 
it.  It  shall  not  escape  legal  animadversion 
and  punishment  if  rightfully  and  properly 
charged." 

We  may  now  inquire  whether  the  alleged 
libelous  publication  is  fairly  susceptible  of 
a  defamatory  meaning.  If  it  is,  then  It  will 
be  conceded  that  its  pnblicatlon  Is  action- 
able, for,  both  at  common  law  and  under 
the  statute,  every  person  lias  the  right  of 
protection  from  defamation,  whether  effect- 
ed by  oral  or  written  publications.  Our  stat- 
ute (section  2716,  Rev.  Codes  1899)  defines 
Mbel,  and  this  is  merely  tbe  common-law 
definition,  as  follows:  "Libel  Is  a  false  and 
nnprivlleged  publication  by  writing,  printing, 
picture,  effigy  or  other  fixed  representation 
to  tbe  eye,  which  exposes  any  person  to 
hatred,  contempt,  ridicule  or  obloquy,  or 
which  causes  him  to  be  shunned  or  avoided, 
or  which  has  a  tendency  to  injure  him  in 
his  occupation."  Does  tbe  language  of  tbe 
writing  here  in  question  impute  to  tbe  plain- 
tiff acts  or  conduct  which  wonld  expose 
him  to  hatred,  or  contempt,  or  ridicule,  or 
obloquy,  or  caose  tdm  to  be  shunned  and 
avoided?  If  it  can  be  said  to  fairly  Impute 
to  him  acts  or  conduct  which  would  nat- 
urally be  followed  by  the  consequences  named. 
It  is  libelous,  and  It  was  in  that  event,  as 
we  have  seen,  for  tbe  jury  to  determine 
whether  that,  or  a  possible  innocent  sense, 
was  the  true  sense  of  the  language.  Tbe 
proper  rule  for  our  guidance  in  determining 
this  question  is  that  announced  by  Lord 
Mansfield  In  Peake  v.  Oldham,  1  Cowp.  272, 
273,  and  apiiroved  in  Goodrich  v.  Woolcott, 
supra:  "Where  words,  from  their  general 
import,  appear  to  have  been  spoken  to  de- 
fame a  party,  the  court  ought  not  to  be 
industrious  in  putting  a  construction  upon 
ttaem  different  from  what  they  bear  in  the 
common  acceptation  and  meaning  of  them." 
In  other  words,  it  la  the  duty  of  the  court 
to  see  what  the  rest  of  mankind  sees,  and  to 
understand  tbe  meaning  of  the  writing  as 
the  rest  of  mankind  understands  it,  and  to 
place  itself  in  the  position  of  an  unbiased 
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reader  of  ordinary  Intelligence,  and  thns  de- 
termine the  meaning  which  the  langoage, 
conaldered  In  its  natural  and  popular  senae^ 
was  intended  and  calculated  to  conyey." 
Carter  v.  Andrews,  16  Pick.  1;  Hotchklss  r. 
Olmstead,  37  Ind.  74;  Ck>mm.  t.  Child,  18 
Pick.  205;  World  PubllBhlng  Company  t.  Mul- 
len (Neb.)  61  N.  W.  108,  47  Am.  St  Rep. 
737;  Ayres  v.  Tonlmln  (Mich.)  41  N.  W.  855; 
Spencer  v.  Southwlck,  11  Johns.  592;  Tlllson 
V.  Hobblns,  68  Me.  295,  28  Am.  Rep.  50; 
Townsbend  on  Slander  &  Ubel,  177;  Newell 
on  Slander  &  Libel,  {{  SI,  42. 

We  cannot  see  bow  two  minds  can  differ 
as  to  the  defamatory  character  of  this  writ- 
ing. In  our  opinion,  the  average  reader 
would  understand  It  as  charging  Judge  Lau- 
der with  a  want  of  personal  and  official  In- 
tegrity, and  with  the  grossest  kind  of  Ju- 
dicial corruption.  Clearly  that  is  th«  mean- 
ing which  it  is  well  calculated  to  convey  to 
the  common  understanding.  Not  only  can  it 
be  said  fairly  to  Impute  corrupt  acts  and 
conduct  to  him,  but  It  does  more.  By  a 
carefully  drawn  narrative  of  evidential  facts 
It  practically  removes  the  possibility  of  any 
other  meaning  being  drawn  from  it  It  Is 
true,  as  counsel  for  appellant  say,  that  all 
of  the  statements  contained  in  the  affidavit 
may  be  true  in  point  of  fact  and  still  Judge 
Lauder  be  an  honest  and  upright  Judge; 
that  is,  it  may  be  that  a  satisfactory  expla- 
nation could  be  given  by  him  as  to  each  of 
the  facts  stated,  which  would  render  them 
entirely  compatible  with  his  complete  Inno- 
cence^ That  possibility,  however,  does  not 
make  the  publication  less  libelous,  fbr  It 
will  hardly  be  contended  that  to  charge  one 
with  being  a  thief  is  not  defamatory  because 
the  person  accused  is  able  to  prove  bis  inno- 
cence, or  that  to  publish  of  another  a  nar- 
rative of  facts  which  Imputes  to  him  the 
commission  of  a  crime  Is  not  libelous,  be- 
cause, forsooth,  he  may  be  able  to  eetabllsh 
other  and  additional  facts  which  clearly  show 
that  he  Is  not  guilty.  Obviously,  the  defama- 
tory character  of  a  writing  Is  to  be  deter- 
mined from  wbat  It  contains,  and  not  by 
what  is  omitted  from  it  The  writing  here 
in  question  is  significant  In  its  narrative  of 
Incriminating  facts  and  its  total  omission 
of  exculpatory  facts.  It  will  be  noted  that 
the  writing  studiously  falls  to  disclose  any 
explanatory  facts  tending  in  any  degree  to 
vindicate  the  personal  or  official  integrity 
of  the  plaintiff,  while,  on  the  other  hand. 
It  imputes  to  blm  corrupt  acts  in  his  of- 
ficial capacity,  and  as  to  each  exhibits  a 
narrative  of  facts  which,  to  the  average  read- 
er, would  be  strong  proof  of  his  guilt  In 
our  opinion,  the  alleged  libelous  affidavit 
directly  charges  the  plaintiff  with  refusing 
to  sign  March  warrants  under  circumstances 
which  made  bis  refusal  a  willful  refusal  to 
perform  a  legal  duty  in  which  he  had  no  dis- 
cretion, for  the  statute  (section  7605,  Rev. 
Codes  1899),  as  applied  to  the  facts  nar- 
rated In  the  affidavit  gave  him  no  discre- 


tion; further,  that  it  fairly  diarges  that  his 
refusal  was  for  the  corrupt  purpose  of  en- 
abling the  persons  named  In  the  papers  to 
protect  their  property  and  avoid  the  conse- 
quencee  of  a  search  and  8eizni«;  farther, 
that  It  fairly  accuses  the  plaintifl  with  be- 
traying confidential  communications  to  an 
alleged  criminal,  with  the  corrupt  purpose  of 
shielding  him  from  the  legal  consequences 
of  his  offenses;  and,  by  insinuation  and  in- 
direct language,  it  imputes  to  the  plaintiff  a 
charge  that  in  bis  Judicial  capacity  be  was 
privy  to  a  corrupt  arrangement  whereby,  for 
a  money  consideration,  he  extended  protec- 
tion to  a  person  who  is  described  as  a  no- 
torious lawbreaker,  and  thus  enabled  him 
to  continue  in  his  unlawful  business.  To  this 
extent  the  language  of  the  affidavit  fairly 
sustains  the  meaning  ascribed  to  it  In  the 
plaintiff's  innuendoes.  It  will  be  conceded 
that  such  acts  and  conduct  would  bring  the 
plaintiff  into  contempt  and  obloquy,  and  cause 
him  to  be  shunned  and  avoided  by  all  fair- 
minded  men.  The  complaint  therefore,  states 
a  cause  of  action,  and  the  question  as  to 
whether  the  foregoing  was  the  true  meaning 
of  the  alleged  defamatory  publication  was 
properly  left  with  the  Jury.  For  lUustratlTe 
publications  which  have  been  held  libelous, 
see  Cooper  v.  Greeley,  1  Denio,  347;  Stone  v. 
Cooper,  2  Denlo,  293;  Steele  v.  Southwidc,  9 
Johns.  214,  and  cases  dted. 

Error  la  assigned  upon  the  rulings  of  the 
court  excluding  certain  evidence  offered  to 
prove  the  truth  of  the  several  statements 
which  are  set  forth  In  the  alleged  libelous 
affidavit  In  this  no.  error  was  committed. 
Evidence  tending  to  establish  the  truth  ot 
the  statements  which  constitute  the  libelous 
charges  was  not  admissible  under  the  allega- 
tions of  the  answer,  upon  which  the  case  was 
tried,  and  to  have  admitted  such  evidence 
would  have  been  error.  If  the  defendant  suf- 
fered prejudice  because  he  failed  to  get  be- 
fore the  Jury  evidence  tending  to  prove,  ^- 
ther  the  truth  of  the  defamatory  charges 
imputed  by  the  affidavit  or  the  truth  of  the 
facts  narrated  In  the  affidavit  Independent  of 
any  defamatory  meaning,  the  fault  does  not 
lie  in  any  MToneous  ruling  of  the  trial  court 
excluding  It  but  In  his  own  failure  and 
persistent  refusal  to  file  an  answer  under  | 
which  such  evidence  could  legally  be  admit-  i 
ted.  It  is  true,  In  actions  for  libel,  the  truth  i 
Is  a  complete  defense,  but  the  rule  is  as  crid 
as  the  law  of  libel  that  in  order  to  be  proved 
It  must  first  be  pleaded,  and  that  the  plead- 
ing in  Justification  must  be  as  broad  as  the 
defamatory  charge.  This  rule  is  manifestly 
Just,  for  when  a  defendant  Justifies  a  publi- 
cation by  pleading  the  troth  of  the  defama- 
tory charge  therein  contained,  be  assumes  the 
position  of  an  accuser,  and  the  plaintiff  is  in 
the  position  of  one  accused.  It  is  altogether 
Just  therefore,  that  the  defendant  should 
be  required  to  Inform  the  plaintiff  in  his  an- 
swer of  the  exact  nature  and  scope  of  his 
accusation,  to  the  end  that  the  plaintiff  may 
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be  prepared  to  meet  them.  It  ia  generally 
beld  tbat  not  only  ia  a  defendant  precluded 
from  offering  evidence  to  prove  the  truth  of 
tlie  alleged  libel,  in  the  abaence  of  an  answer 
sufficiently  alleging  the  truth  of  the  libelous 
ctiarge,  \Mt  that  he  may  not  offer  evidence 
-which  tends  to  eatabliah  the  truth  of  the 
statements  conatltutlng  the  libelous  charge 
even  njwn  the  queatlon  of  malice  and  for  the 
purpose  of  mitigating  damages,  except  ui>on 
a  like  saffldent  anawer.  At  common  law,  the 
tmtb  was  a  complete  defense,  as  It  Is  undo: 
tbe  statute;  but,  if  the  evidence  of  the  de- 
fendant fell  short  of  entirely  establlahlng  it, 
be  ran  the  riak  on  the  one  hand  of  having  the 
damages  enhanced  by  his  reiteration  of  the  II- 
beloua  charge,  and,  on  the  other,  he  was  not 
permitted  to  avail  himself  of  a  partial  proof 
of  the  tmtb  of  the  facts  constituting  the  libel 
for  the  purpose  of  mitigating  damages;  that 
Is,  for  the  purpose  of  rebutting  malice  and 
showing  an  Innocent  motive  in  the  publica- 
tion. The  protest  against  this  highly  unjust 
rule  resulted  in  the  preparation  by  the  Code 
commissioners  of  the  state  of  New  York  and 
tbe  subsequent  adoption  by  that  state  of  aec- 
tlon  165  of  the  Code  of  Procedure,  which  reads 
as  follows:  "In  the  actions  mentioned  in  the 
last  section  [actions  for  libel  and  slander] 
the  defendant  may  in  his  answer  allege  both 
the  truth  of  the  matter  charged  as  defama- 
tory and  any  mitigating  circumstances  to  re- 
duce the  amount  of  damages,  and  whether  he 
prove  the  Justiflcatlon  or  not  he  may  give 
In  evidence  the  mitigating  circumstances." 
This  section  of  the  New  York  Statutes  and 
the  one  preceding  it  were  adopted  literally 
by  tbe  territorial  legislature,  and  have  been 
In  force  In  this  Jurisdiction  since  1877.  Sec- 
tions 5288,  5289,  Rev.  Codes  1899.  They 
-were  also  adopted  in  California  (aectlona  460 
and  461.  Cal.  Code  Civ.  Proc.),  also  in  Wis- 
consin (sections  2677  and  2678,  Wis.  St  [San- 
horn  &  Berryman's]),  and  in  a  number  of 
other  states.  Tbe  change  wrought  by  the 
section  above  quoted  is  accurately  set  forth  in 
section  860  of  Bliss  on  Code  Pleading  (2d  Ed.) 
as  follows:  "This  section,  with  the  preceding 
one,  was  copied  In  the  practice  codes  of  other 
states,  and  its  full  force  will  be  appreciated 
by  bearing  in  mind  the  previous  New  York 
ruling,  against  which  it  was  directed.  There- 
tofore, Id  that  state,  the  defense  of  an  ac- 
tion of  libel  or  Blander  waa  a  very  pertlous 
undertaking.  If  the  defendant  attempted  to 
justify  by  proving  the  truth  of  the  words 
spoken,  it  was  regarded  as  a  reiteration  of 
the  charge,  and  conclusive  evidence  of  mal- 
ice; and  no  evidence  in  mitigation  could  be 
received.  If  he  failed  to  establish  the  truth 
of  the  charge,  the  damages  were  aggravated. 
He  might  give  evidence  in  mitigation;  but 
In  that  case  he  must  admit  the  falsity  of  tbe 
charge,  and  could  give  no  evidence  tending 
to  prove  tbe  contrary.'  This  section  permits 
tbe  defendant  to  seek  to  establish  the  truth  of 
tbe  alleged  defamatory  matter,  and  at  the 
same  time  to  ahowextenuating  circumstances 
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which  would  reduce  the  damages,  and  to 
show  the  latter,  although  he  fall  In  the  jus- 
tification. It  destroys  the  artificial  deduc- 
tion of  malice,  allows  all  the  circumstances 
to  be  bronght  before  tbe  court  and  jury,  ahd 
makes  the  malice  and  its  extent  questions 
of  fact  to  be  drawn  from  all  the  evidence. 
The  forcible  reasoning  which  justified  tbe 
old  ruling — that  a  plea  of  justification,  If  un- 
true, was  but  an  aggravation  of  the  original 
wrong — still  has  its  full  effect  when  it  is  not 
made  in  good  faith;  and  it  is  accordingly 
held  that  if  tbe  defendant  justifies  when  he 
does  not  believe,  and  has  no  reason  to  be- 
Uere^  tbe  words  to  be  true,  his  answer  may 
be  treated  as  showing  continued  and  express 
malice,  and  should  aggravate  the  damages. 
Tbe  New  York  courts  have  given  full  effect 
to  tbls  section  by  permitting  all  pertinent 
facts  to  be  shown  in  mitigation,  although 
they  tend  to  prove  the  truth  of  tbe  alleged 
defamatory  matter,  as,  when  the  defendant 
bad  charged  tbe  plaintiff  with  keeping  a 
bouse  of  ill  fame,  he  was  permitted  to  allege 
and  prove  that  the  plaintUTs  wife  and  daugh- 
ter had  been  guilty  of  such  lascivious  and  im- 
proper conduct  as  to  induce  him  to  believe 
that  he  kept  such  a  house;  and  when  defend- 
ant had  charged  tbe  plaintiff  with  being  a 
thief,  and  having  stolen  from  him,  he  was 
permitted  to  plead  and  prove  such  wrongful 
carrying  away  of  com  and  appn^riation  to 
his  own  use  as  did  not  amount  to  larceny, 
although  so  supposed  when  he  made  the 
charge;  and  when  a  defendant  had  charged 
the  plaintiff  with  swearing  to  a  lie,  and,  in 
attempting  to  justify,  had  failed  to  make  out 
a  charge  of  perjury,  tbe  anawer  was  held 
sufficient  to  admit  evidence  in  mitigation  of 
damages.  •  •  •  The  holding  in  New  York 
is  uniform  that  a  defendant  may  not  only 
justify  and  plead  in  mitigation — ^the  statute 
ia  express  upon  that — but  also  that  he  may 
rely  upon  facts  in  mitigation  which  tend  to 
justify."  Tbe  following  authorities  sustain 
tbe  foregoing  text:  Spooner  v.  Keeler,  51  N. 
Y.  627;  Chamberlin  v.  Vance,  51  Cal.  76; 
Bush  V.  FroBser,  11  N.  Y.  364;  Quinn  v. 
Scott,  22  Minn.  456;  Dlstln  v.  Rose,  69  N.  Y. 
122;  Blsbey  v.  Shaw,  12  N.  Y.  67;  Bennett  v. 
Matthews,  64  Barb.  410;  Bissell  v.  Press 
Pub.  Co.,  62  Hun.  551,  17  N.  Y.  Supp.  393; 
also  Kennedy  v.  Holbora,  16  Wis.  457.  The 
common-law  rule,  which  required  a  justifica- 
tion to  be  pleaded,  remains  unchanged.  A 
defendant  who  relies  upon  tbe  truth  of  the 
defamatory  matter  is  atlll  under  the  necessi- 
ty of  pleading  it  The  law  presumes  tbe 
plaintiff  is  innocent  of  the  defamatory  acts 
with  which  he  is  charged,  and  "his  guilt  Is 
new  matter  of  defense,  to  be  pleaded  by  way 
of  confession  and  avoidance,  and  tbe  plead- 
ing is  subject  to  the  rules  that  govern  the 
statement  of  affirmative  matter  in  other 
cases."  See  Bliss  on  Code  Pleading,  {  861, 
and  cases  cited.  So,  too,  it  has  been  held 
that  facts  In  mitigation  are  new  matter,  and, 
under  this  statute,  must  be  set  out  in  the  ao- 
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STcer.  Bliss  on  Code  Pleading,  I  S63.  Tbls 
is  the  rule  In  New  York  under  the  statute  pre- 
viously quoted.  In  Wlllover  v.  Hill,  72  N.  T. 
86,  It  was  said,  that  "In  actions  of  this  de- 
scription, drcnmstances  In  mitigation  must 
be  set  up  in  the  answer  In  order  to  be  ad- 
missible. Code,  i  165;  Spooner  y.  Keeler, 
51  N.  T.  527;  Bush  t.  Prosser.  11  N.  Y.  347; 
Blsbey  v.  Shaw,  12  N.  Y.  67;  Wachter  T. 
Queuzer,  29  N.  Y.  647."  Knox  ▼.  Commer- 
cial Agency,  2  N.  Y.  St.  Rep.  86;  Moore  v. 
Bank  (Sup.)  4  N.  Y.  Supp.  378.  So,  also.  It 
was  held  In  Wisconsin,  In  Wilson  v.  Noonan, 
85  Wis.  321,  under  the  same  statute,  that  In 
actions  for  slander  and  libel  mitigating  cir- 
cumstances cannot.  In  general,  be  given  in 
evidence  under  a  general  denial,  but  must  be 
specially  pleaded.  See,  also,  langton  v. 
Hagerty,  36  Wis.  161;  Evlston  v.  Cramer,  54 
Wis.  220,  11  N.  W.  656;  Relley  v.  Tlmme,  53 
Wis.  63,  10  N.  W.  5;  Adamson  v.  Raymer, 
94  Wis.  243,  68  N.  W.  1000;  Buckley  v. 
Knapp,  48  Mo.  152.  In  this  case  It  Is  unnec- 
essaiy  to  go  further  than  to  hold  that  evi- 
dence tending  to  establish  the  facts  which 
constitute  the  defamatory  charge,  and  thus 
tend  to  establish  the  truth  of  the  charge  it- 
self, Is  admissible  only  when  offered  under 
an  answer  properly  alleging  the  mitigating 
facts  and  circumstances  which  it  is  proposed 
to  establish.  To  this  extent  the  anthorltles 
are  uniform;  and  the  reason  of  the  rule 
which  thus  requires  that  facta  tending  to  es- 
tablish the  truth  of  the  charge  shall  be  plead- 
ed when  offered  In  mitigation  of  damages  is 
the  same  as  that  which  requires  It  to  be 
pleaded  when  offered  in  complete  jnatlflca- 
tlon.  That  this  Is  the  rule  both  at  common 
law  and  under  the  statute,  see  Jarnlgan  v. 
Fleming,  43  Miss.  710,  6  Am.  Rep.  514;  Smith 
V.  Smith,  89  Pa.  441;  Knight  v.  Foster,  39 
N.  H.  576;  Pallet  v.  Sargent,  86  N.  H.  499; 
Dame  v.  Kenney,  25  N.  H.  321;  Smart  v. 
Blancbard,  42  N.  H.  137;  Snyder  v.  Andrews, 
6  Barb.  43;  Stanley  v.  Webb,  21  Barb.  148; 
Stees  V.  Kemble,  27  Pa.  112;  Blancbard  v. 
Tulip,  32  Hun,  638;  Wlllover  v.  Hill,  72  N. 
Y.  36;  Hatfield  v.  Lasher,  81  N.  T.  250; 
Langton  v.  Hagerty,  35  Wis.  160;  Henson  v. 
Veatch,  1  Blackf.  869;  Teagle  v.  Deboy,  8 
Blackf.  134;  Kelley  v.  Dillon,  6  Ind.  426; 
Tllson  V.  Clark,  45  Barb.  178;  Sheahan  v. 
Collins,  20  111.  326,  71  Am.  Dec.  271;  Thom- 
as V.  Dunaway,  30  111.  373;  Swift  v.  Dlclt- 
erman,  31  Conn.  285;  Newell  on  Slander  & 
Ubel  (2d  Ed.)  {  790;  Hewitt  v.  Pioneer 
Press  Co.,  23  Minn.  178,  23  Am.  Rep.  680; 
Townshend  on  Slander  ft  Libel  (4th  Ed.)  | 
409.  But  see  Hnson  v.  Dale,  19  Mich.  17,  2 
Am.  Rep.  66,  and  Simons  v.  Biunham  (Mich.) 
60  N.  W.  476.  It  Is  entirely  clear,  therefore, 
that  the  defendant,  not  having  answered  ei- 
ther by  way  of  justification  or  by  way  of 
mitlgfttlon,  had  no  legal  right  to  submit  to 
the  jury  evidence  to  prove  the  truth  of  the 
llbplous  charges  imputed  by  the  affldavlt 
Notwithstanding  this,  and  In  the  absence  of  a 
sufficient  answer,  the  record  shows  that  the 


defendant  was  permitted,  wltfaont  objection 
by  the  plaintiff  to  testify  fully  as  to  the  truth 
of  all  of  the  facts  narrated  in  the  affidavit 
which  were  within  his  knowledge,  and  to  his 
belief  in  the  truth  of  the  same,  as  bearing 
uimn  his  good  faith  in  publishing  the  affi- 
davit 

Counsel  for  appellant  urge  in  their  brief 
that  the  order  requiring  the  defendant  to 
make  that  part  of  his  answer  more  definite 
and  certain  which  alleged  that  each  and  all 
of  the  facts  stated  in  the  affidavit  were  ab- 
solutely true  was  erroneous.  Tliat  question 
is  not  before  ns  for  review.  The  ord^  re- 
ferred to  directed  the  defendant  to  serve  and 
file  an  answor  conforming  to  the  order  wttlt- 
in  10  days  thereafter.  This,  as  we  have 
seen,  was  not  done.  The  defendant  did  not 
appeal  or  attempt  to  appeal  from  the  order. 
He  did  not  specify  it  as  one  of  the  110  er- 
rors urged  as  grounds  for  a  new  triaL  It  i« 
not  assigned  as  error  upon  this  appeal,  and. 
inasmuch  as  It  was  not  presented  to  th«' 
trial  court  as  an  error  upon  the  motion  for 
new  trial,  it  could  not  be  assigned  as  error 
for  the  first  time  in  this  court  But  we  are 
entirely  agreed  that  if  the  question  wa.s 
properly  before  us,  it  would  not  avail  the 
defendant  If  the  portion  of  the  answer 
which  was  held  bad  had  any  proper  place  in 
the  answer  it  must  have  been  either  as  a 
plea  in  Justification  or  a  plea  in  mitigation. 
It  is  not  contended  that  it  was  sufficient  or 
was  Intended  as  a  plea  in  Justification.  De- 
fendant's counsel  repeatedly  and  emphatical- 
ly disclaim  that  it  was  Interposed  as  a  ple«  in 
Justification,  and  assert  that  at  no  time  has 
the  defendant  claimed,  or  did  he  desire,  to 
plead  that  the  plaintiff  was  guilty  of  the  cor- 
rupt acts  which  arc  Imputed  to  him  by  the 
I  affidavit  as  interpreted  by  his  innuendoes. 
I  Neither  can  it  be  contended  that  the  allega- 
I  tion  in  question  is  sufficient  as  a  plea  in  mit- 
igation. It  merely  alleges  that  each  and  all 
of  the  facts  stated  in  the  affidavit  are  abso- 
lutely true.  It  does  not  allege  that  the  de- 
fendant had  knowledge  of  these  facts  when 
be  made  the  publication  and  that  it  was 
made  in  the  belief  of  their  truth.  The  an- 
swer was,  therefore,  entirely  insufficient  as 
an  answer  in  mitigation;  for  it  is  well  set- 
tled that  "in  pleading  circumstances  which 
are  claimed  to  be  proper  for  mitigation  of 
damages,  for  the  reason  that  they  induced 
the  defendant  to  believe  that  the  charge 
made  by  him,  complained  of  by  the  plaintiff, 
was  true,  the  fact  of  such  belief,  and  that  It 
was  so  Induced,  is  an  essential  one  and 
should  be  distinctly  alleged.  •  •  •  Where 
such  an  answer  undertakes  to  set  up  that  the 
charge  was  made  in  a  belief  of  its  truth,  it 
must  allege  not  only  circumstances  tending 
to  produce  such  belief,  but  also  the  fact  that 
such  belief,  so  produced,  existed  in  the  mind 
of  the  defendant  when  he  made  the  charge^"' 
Gorton  v.  Keeler,  61  Barb.  475;  Dolevln  v. 
Wilder,  84  How.  Prac.  488;  Hatfield  v.  Lash- 
er, 17  Hun,  23;    Bennett  r.  Hatthewa,  64 
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Barb.  410;  Townshend  on  Slander  &  Libel 
(4th  Ed.)  i  861. 

Tlie  Jury  awarded  damages  in  tlie  sum  of 
$7,000.  One  of  tbe  grounds  nrged  for  a  new 
trial  was  "excessive  damages  appearing  to 
bare  been  given  under  the  Influence  of  pas- 
sion and  prejudice."  The  case  is  one  where 
punitive,  as  well  as  compensatory,  damages 
are  allowable,  and  the  question  of  the 
amount  was  peculiarly  within  the  province 
of  the  Jury.  We  are  unable  to  say,  after  a 
careful  consideration  of  the  evidence,  that 
the  amount  awarded  shows  that  the  jury 
ucted  under  the  Influence  of  passion  or  preju- 
dice. 

The  conclusions  announced  cover  the  ques- 
tions chiefly  relied  upon  by  the  defendant 

We  are  of  opinion  that  the  defendant  was 
accorded  all  of  his  legal  rights  under  the  an- 
swer upon  which  he  elected  to  go  to  trial, 
and  that  no  error  appears  upon  the  record. 

The  order  appealed  from  will  therefore  be 
affirmed.    All  concur. 

QLA  SPELL,  J.,  of  the  Vltth  Judicial  Dis- 
trict, sitting  in  place  of  COCHRANE,  J. 

On  Rehearing. 

TOUNG,  C.  J.  A  rehearing  was  ordered  in 
this  case  upon  a  number  of  assignments 
which  were  not  considered  in  the  foregoing 
opinion.  The  questions  raised  by  them  have 
now  been  fully  presented. 

The  first,  and  it  Is  a  controlling,  question, 
relates  to  the  admission  in  evidence,  over 
defendant's  objection,  of  a  certain  affidavit 
made  by  the  defendant  which  is  known  in 
the  record  as  "Exhibit  E."  Inasmuch  as 
-we  have  reached  the  conclusion  that  the  ad- 
mission of  this  exhibit  was  prejudicial  error, 
it  will  be  necessary  to  set  forth  the  circum- 
stances of  Its  execution  and  its  general 
character,  to  the  end  that  the  reasons  for 
our  conclusion  may  clearly  ^pear.  In  1901 
one  Joseph  Ounn.  who  was  a  party  to  an 
action  in  the  district  court  of  Richland 
county  over  which  the  plaintiff  presides, 
filed  an  affidavit  of  prejudice  against  the 
plaintiff,  pursuant  to  the  provisions  of  sec- 
tion 5454a,  Rev.  Codes  1899,  authorizing  that 
procedure,  and  demanded  that  the  plaintiff 
arrange  for  the  attendance  of  another  Judge 
to  try  his  case.  He  was  represented  in  the 
action  by  McCumber,  B'ogSrt  A  Forbes,  a 
firm  of  attorneys  of  which  P.  J.  McCumber 
was  the  leading  member.  On  July  18,  1901, 
Gunn.  through  his  attorney  P.  J.  McCumber, 
and  upon  the  tatter's  affldavit,  caused  an  al- 
ternative writ  of  mandamus  to  issue  out  of 
this  coiu:t  to  compel  the  plaintiff  to  comply 
with  the  statute  above  referred  to  and  ar- 
range for  another  Judge.  The  plaintiff  al- 
leged that  the  affidavit  of  prejudice  had 
not  been  made  and  filed  in  good  faith,  and 
also  alleged  that  it,  as  well  as  a  number  of 
Bimllar  affidavits  which  had  been  filed  in 
other  cases,  had  been  made  solely  at  the 
Instigation  of  P.  J.  McCumber,  and  purely 


from  motives  of  personal  and  political  hos- 
tility to  the  plaintiff,  and  for  the  purpose  of 
injuring  and  discrediting  him;  that  In  fact 
he  was  not  prejudiced  or  biased  in  any  re- 
spect, and  had  always  accorded  to  litigants 
represented  by  said  firm  of  McCumb^,  Bo-, 
gart  &  Forbes  all  of  their  legal  rights,  and 
extended  to  them  every  courtesy  possible  In 
their  cases.  To  contradict  this  and  in  sup- 
port of  hie  affidavit  of  prejudice,  Gunn  filed 
In  evidence  an  affidavit  of  the  defendant 
Jones,  which  is  the  affidavit  in  question.  It 
Is  of  considerable  length,  «and  its  substance 
only  need  be  stated.  In  it  the  defendant 
testified  that  be  had  been  sheriff  of  Rich- 
land county  for  four  years,  and  as  such  had 
ample  opportunity  to  observe  the  plaintiff's 
conduct  and  attitude  in  the  trial  of  cases. 
From  the  knowledge  thus  acquired,  as  well 
as  from  personal  conversation  with  the  plain- 
tiff, he  testified  to  a  personal-  and  political 
hatred  on  the  part  of  the  plaintiff  toward  P. 
J.  McCumber,  so  Intense  in  its  character 
that  it  was  visited  upon  the  other  members 
of  the  firm  of  which  said  McCumber  was  a 
member,  upon  the  political  friends  of  said 
McCumber,  and  v{>on  those  who  became  the 
clients  of  bis  firm.  He  further  testified  that 
he  had  been  a  party  to  a  large  number  of 
actions;  that  when  he  was  represented  by 
the  firm  of  which  said  McCtunber  was  a 
member  he  invariably  filed  affidavits  of  prej- 
udice; that  when  he  was  represented  by 
other  attorneys  he  filed  no  affidavits.  The 
affidavit  docs  not  charge  the  plaintiff  with 
personal  or  official  dishonesty  or  corruption, 
either  directly  or  Indirectly,  by  imputation 
or  otherwise,  and  no  such  issue  was  involved 
In  the  proceedings  before  this  court  The 
entire  scope  of  the  testimony  given  by  the 
defendant  in  this  affidavit  is  to  charge  the 
plaintiff  with  an  Intense  prejudice  against 
the  said  P.  J.  McCumber,  and  this  it  does  in 
strong  language.  This  affidavit  was  offered 
by  the  plaintiff  and  received  by  the  court 
expressly  "for  the  purpose  of  showing  the 
state  of  feeling  of  the  defendant  toward  the 
plaintiff,  •  •  ♦"  and  "as  bearing  upon  the 
question  of  the  malice  of  the  defendant  In 
publishing  the  libel."  It  was  objected  to  by 
counsel  for  defendant  upon  a  number  of 
grounds,  and  particularly  upon  the  ground 
that  it  "has  no  tendency  to  show  any  per- 
sonal malice,  or  any  malice  that  would  ren- 
der the  matter  published  actionable,  •  •  *" 
and  "as  not  tending  to  show  any  such  malice 
as  would  make  a  defendant  liable  for  pub- 
lishing a  privileged  communication.  •  •  •" 
The  existence  of  malice,  either  as  a  legal 
fiction  or  In  fact  Is  esssonfial  to  a  recovery  in 
every  action  for  defamation.  "Malice  has 
always  been  divided  into  two  kinds — im- 
plied malice,  or  malice  In  law,  and  express 
malice,  or  malice  In  fact  The  first  Is  shown 
by  mere  proof  of  the  unauthorized  use  of  the 
defamatory  words  charged.  The  second  may 
be  shown  by  the  acts  or  conduct  of  the  de- 
fendant immediately   accompanying  the  ut- 
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terance  of  the  words,  or  by  the  ntterance 
at  otber  times  of  other  and  similar  defama- 
tory words  having  reference  to  the  subject- 
matter  of  the  words  charged."  Gambrlll  v. 
Schooley  (Md.)  62  Atl.  600,  608,  63  L.  R.  A. 
427.  When  the  defamatory  charge  Is  made 
upon  an  occasion  which  is  not  privileged, 
malice  In  law,  or  legal  malice,  Is  conclusively 
presumed  for  the  purpose  of  sustaining  the 
action  and  a  recovery  of  actiul  damages, 
but  no  further.  Wrege  v.  Jones,  13  N.  D. 
— ,  100  N.  W.  705.  When  It  Is  made  upon 
an  occasion  which  the  law  deems  privileged, 
legal  malice  is  not  thus  Inferred.  Bearce 
V.  Bass,  88  Me.  621,  34  Atl.  411,  61  Am.  St 
Rep.  446.  On  the  contrary,  the  law  pre- 
sumes that  it  is  made  in  good  faith  and  with- 
out malice,  and  in  such  cases  proof  of  actual 
malice  is  essential  to  sustain  the  action  even 
for  compensatory  damages.  Evidence  of 
malice  is  always  admissible  where  punitive 
damages  are  'claimed.  The  trial  court  held 
that  the  Wendall  affidavit  was  published  on 
a  privileged  occasion.  Evidence  of  actual 
malice  was  therefore  admissible  for  the  two- 
fold purpose — (1)  to  sustain  the  action,  and 
(2)  upon  the  question  of  punitory  damages. 
The  sole  question  is  whether  the  Jones  affi- 
davit was  admissible  for  that  purpose.  In 
our  opinion,  it  was  not,  and  for  two  wholly 
Independent  reasons.  The  general  rule  In 
actions  for  slander  or  libel  is  that,  for  the 
purpose  of  showing  malice,  "any  action  or 
language  of  the  defendant  (before  suit 
brought),  tending  to  prove  malice  on  his  part 
in  respect  to  the  particular  publication  com- 
plained of,  as  distinguished  from  general  ill 
will,  is  competent."  Under  this  rule  it  is 
competent  to  show  that  the  defendant  spoke 
or  published  words  Imputing  the  same  gen- 
eral charge  as  that  sued  upon,  although  In 
different  language.  Enos  v.  Enos,  136  N.  T. 
G09,  32  N.  E.  123;  Oruikshank  v.  Gordon,  118 
N.  T.  178,  23  N.  B.  467;  Barker  v.  Prizer,  160 
Ind.  4,  48  N.  B.  4;  Austin  v.  Remington,  46 
Conn.  116;  Komedy  v.  GlfTord, '  19  Wend. 
295;  Thomas  v.  Croswell,  7  Johns.  264,  6 
Am.  Dec.  269;  Larrabee  v.  Tribune  Co.,  86 
Minn.  141,  30  N.  W.  462;  Gribble  v.  Pioneer 
Press  Co.,  34  Minn.  342,  25  N.  W.  710;  Pred- 
rickson  t.  Johnson,  60  Minn.  337,  62  N.  W. 
388.  But  this  rule  does  not  permit  the  in- 
troduction in  evidence  in  such  action  of 
words  spoken  or  published  on  another  occa- 
sion and  of  a  different  nature  from  those 
sued  upon,  although  they  are  offered  entirely 
for  the  purpose  of  showing  that  the  words 
charged  were  spoken  with  a  malicious  in- 
tent. Flnnerty  v.  Tipper,  2  Campb.  72; 
Howard  v.  Sexton,  4  N.  T.  167;  Prazler  T. 
McCloskey,  60  N.  T.  837,  19  Am.  Rep.  193; 
Root  V.  Lowndes,  6  Hill,  618;  Distin  v.  Rose, 
69  N.  T.  122;  Bodwell  v.  Swan,  3  Pick.  376; 
Schenck  v.  Schenck,  20  N.  J.  Law,  208;  Wat- 
son and  Wife  v.  Moore,  2  Gush.  135. 

Prom  an  examination  of  the  cases  Just  cit- 
ed it  win  appear  that  the  rule  which  permits 
the  proof  of  a  repetition  of  the  same  charge  | 


or  of  words  of  the  same  import  does  '^ot 
permit  a  distinct  calumny  uttered  by  the  de- 
fendant to  be  given  in  evidence  to  prove  his 
malice  in  speaking  the  words  for  which  the 
action  is  brought"  In  Distin  v.  Rose,  su- 
pra, it  was  said  tliat  "the  rq[>etltion  of  the 
words  and  the  publicity  of  the  drcmnstance 
of  their  nttaance  were  proper  to  show  the 
motives  of  the  defendant  and  extent  of  the 
injury.  •  •  •  A  repetition  of  words  im- 
puting the  same  charge  alleged  in  the  com- 
plaint to  have  been  made  may  be  proved  to 
have  been  spoken  at  any  time  before  the 
commencement  of  the  action,  but  not  words 
imputing  a  different  charge  (citing  60  N.  Y. 
837,  and  4  N.  Y.  161)."  In  Howard  T.  Sex- 
ton, supra,  the  defendant  had  charged  the 
plaintiff  with  having  sworn  falsely  before 
arbitrators.  The  trial  court  permitted  the 
plaintiff  to  prove  that  at  a  different  time 
and  place  the  defendant  in  speaklnK  of  tlie 
arbitration,  said,  The  way  -  they  got  the 
mon^  was  jio  better  than  highway  robbery." 
The  court  received  the  testimony  "as  evi- 
dence of  malice,  to  show  with  what  mind  the 
words  laid  in  the  declaration  were  spoken, 
and  for  no  other  purpose."  This  was  held 
to  be  reversible  error.  The  court  said:  "It 
has  sometimes  been  argued  that  proof  of  tbia 
character  shows  general  malice  uiK>n  the 
part  of  the  defendant  which  may  properly 
enhance  the  damages  against  him.  So 
would  evidence  that  he  had  set  Are  to  tbs 
house  of  the  plaintiff  or  committed  a  battery 
upon  his  person  furnish  stronger  proof  of 
general  malice  than  words,  however  opprobri- 
ous. •  •  •  The  modern,  and  I  think  the 
better,  doctrine,  is  that  the  action  for  slan- 
der was  not  designed  to  punish  the  defend- 
ant for  general  ill  will  towards  his  neigh- 
bors, but  to  afford  the  plaintiff  redress  for 
specific  injuries.  To  constitute  that  injury, 
malice  must  be  proved,  not  merely  general 
ill  will,  but  malice  in  the  specific  case  set 
forth  in  the  pleading,  to  be  inferred  from  it 
and  the  attending  circumstances.  The  plain- 
tlfl  may  show  a  repetition  of  the  charge  for 
which  the  action  is  brought  but  not  a  differ- 
ent slander  for  any  purpose."  The  doctrine 
in  this  case  was  also  laid  down  In  Watson 
V.  Moore,  2  Cush.  133,  and  was  followed  and 
approved  in  Barr  v.  Hack,  46  Iowa,  308L 
See,  also,  Scongale  v.  Sweet  (Mich.)  82  N. 
W.  1061,  1065;  Jacobs  v.  Cater,  87  Minn. 
448,  92  N.  W.  397.  Tested  by  this  rule  it  is 
apparent  we  think,  that  the  Jones  affidavit 
was  not  admissible.  It  was  made  by  the  de- 
fendant upon  another  occasion,  six  months 
before  Wendall  had  made  the  aiSdavit  which 
is  the  basis  of  this  action  and  eight  months 
before  the  defendant  published  it  It  does 
not  relate  to  the  latter  in  any  way  or  to  tbe 
substance  of  any  of  the  charges  contained  in 
it  The  Wendall  affidavit  by  imputation, 
cbarges  the  plaintiff  with  a  corrupt  and  will- 
ful refusal  to  perform  a  legal  duty  and  with 
shielding  criminals  for  a  money  considera- 
tion;  in  short  with  gross  and  willful  Jod>- 
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clal  corruption  and  dishonesty.  Bzhlbit  B 
contains  no  anch  cborges.  It  is  doubtfal 
wbetber  It  even  shows  the  existence  •!  gen- 
eral malice.  Apparently  It  negatives  It,  tor 
It  expressly  states  that  when  the  defendant 
was  represented  by  attorneys  other  than  Mc- 
Gnmber,  Bogart  &  Forbes  be  filed  no  affida- 
vits of  prejudice.  But  if  It  were  conceded 
that  an  affidavit  ot  prejudice  which  is  made 
and  filed  for  the  purpose  of  seciirlng  an- 
other judge  and  under  a  statute  authorizing 
that  procedure,  or  a  corroborating  affidavit 
of  like  effect,  Is  per  se  defamatory  and  prima 
fade  Indicates  actual  malice  In  its  execu- 
tion, a  proposition  we  do  not  admit,  still  Ex- 
blblt  E  was  not  admissible  in  tills  case,  for 
the  charge  contained  in  It  la  only  prejudice 
(and  in  this  case  It  is  prejudice,  not  toward 
the  defendant,  but  toward  a  third  person), 
and  is  not  a  charge  of  willful  corruption, 
such  as  is  charged  in  the  Wendall  affidavit 
If  the  charge  of  prejudice  could  be  said  to  be 
defamatory.  It  was  of  a  different  nature, 
nnd  under  the  rule  above  stated  it  was  not 
admissible. 

The  second  reason  for  Its  inadmissibility 
does  not  rest  upon  the  character  of  its  con- 
tents, but  rather  upon  the  drcnmstances  un- 
der which  it  was  made.  It  was  made  and 
filed  in  a  Judicial  proceeding,  and  was  perti- 
nent to  the  Issues.  The  occasion  was  privi- 
leged, and  exempted  the  defendant  from  lia- 
bility, even  though  the  statements  contained 
In  It  were  both  false  and  malicious.  It  is 
vrell  settled  that  "no  action  for  slander  will 
lie  against  a  witness  for  what  he  says  or 
'writes  In  giving  evidence  in  a  judicial  pro- 
ceeding, notwithstanding  It  may  be  malicious 
and  false.  The  privilege  which  exempts  a 
witness  from  such  action  Is  absolute." 
Ilunckel  v.  Vonelff.  69  Md.  179,  14  Atl.  500, 
17  Atl.  1056,  9  Am.  St  Rep.  413;  Hoar  v. 
"Wood,  8  Meta  (Mass.)  193;  Liles  v.  Gaster, 
42  Ohio  St  631;  Torrey  v.  Field,  10  Vt  353, 
413;  Mower  v.  Watson  (Vt)  84  Am.  Dec. 
704;  White  v.  Klcholls,  8  How.  266,  11  L. 
H3d.  591.  Even  -"words  spoken  by  a  witness 
In  a  Judicial  proceeding  concerning  a  stran- 
ger to  the  suit,  which  are  pertinent  to  the 
Issues  involved  and  fairly  responsive  to  the 
question  propounded  to  him,  are  absolutely 
privileged,  notwithstanding  actual  malice." 
Cooley  V.  Galyon  (Tenn.)  70  S.  W.  607,  60  L. 
B.  A.  139,  97  Am.  St  Rep.  823;  Cooper  T. 
Fhlpps  (Or.)  38  Fac.  985,  22  L.  R.  A.  836  and 
note;  Blakeslee  v.  Carroll  (Conn.)  29  Atl. 
473,  25  Ii.  R.  A.  106;  Shinglemeyer  v. 
Wright  (Mich.)  82  N.  W.  887,  60  L.  R.  A.  129; 
Hutchinson  v.  Lewis,  75  Ind.  55.  But  this 
exemption  from  liability  does  not  mean  that 
the  testimony  of  a  witness  is  privileged  in 
the  same  sense  that  communications  between 
busband  and  wife,  attorney  and  client  and 
physician  and  patient  are  privileged,  i.  e., 
that  they  cannot  be  offered  in  evidence.  The 
condltionB  under  which  the  testimony  of  a 
witness  may  be  introduced  in  other  actions 
or  proceedings  are  so  well  known  that  they 


need  not  be  stated.  The  words  of  a  witness 
are  privileged  in  a  sense  that  they  are  not 
actionable.  For  greater  freedom  in  eliciting 
truth  the  law  makes  the  occasion  one  of  ab- 
solute privilege,  and  presumes  that  the  state- 
ments of  the  witness  are  made  in  good  faith 
and  without  malice.  It  Is  not  because  the 
testimony  of  a  witness  is  privileged  that  it 
is  not  admissible  to  prove  actual  malice. 
The  real  reason,  and  it  Is  a  simple  one,  Is 
that  the  statements  of  the  witness,  having  ' 
been  made  upon  a  privileged  occasion,  are 
presumed  to  have  been  made  in  good  faitb 
and  without  malice.  It  ought  to  be  self  evi- 
dent that  a  statement  made  under  circum- 
stances from  which  the  law  presumes  that  it 
was  made  in  good  faith  and  without  malice 
cannot  afford  proof  that  a  similar  or  other 
statements  were  made  with  malice.  As  one 
case  puts  it  "a  malicious  Intent  cannot  be 
predicated  upon  a  truthful  exposition  of 
facts."  Throckmorton  v.  Evening  Post  P. 
Co.,  85  App.  Dlv.  896,  54  N.  Y.  Supp.  887. 
The  case  of  Watson  and  Wife  v.  Moore,  2 
Cush.  133,  is  directly  In  point  The  plain- 
tiff alleged  In  that  case  that  the  defendant 
had  stated  that  he  was  guilty  of  "stealing 
two  beds."  For  the  pmrpose  of  showing  his 
actual  malice  In  making  the  statement,  the 
plaintiff  was  permitted  to  Introduce  a  sworn 
complaint  which  the  defendant  had  filed 
with  a  magistrate,  charging  the  plaintiff 
with  stealing  "a  lot  of  wood  and  old  iron," 
and  also  to  introduce  the  testimony  of  the 
defendant  given  upon  the  trial.  This  was 
held  to  be  error,  for  two  reasons:  (1)  Be- 
cause the  words  used  in  the  sworn  complaint 
did  not  relate  to  the  charge  which  was  the 
subject  of  the  action,  and  (2)  because  the 
words  were  used  before  a  magistrate  having 
jurisdiction  of  the  supposed  offense.  Upon 
the  second  ground  the  court  said:  "The 
complaint  made  by  the  defendant  and  bis 
testimony  in  support  of  it  on  the  hearing 
before  the  magistrate,  are  not  to  be  regarded 
as  slanderous  words  spoken  by  the  defend- 
ant They  were  proceedings  in  a  course  of 
justice,  before  a  magistrate  who  had  juris- 
diction of  the  offense  charged;  and  the  de- 
fendant is  in  no  way  to  be  held  answerable 
for  them  as  for  a  slander.  This  has  been 
the  settled  law  ever  since  the  reign  of  Henry 
VII.  Beauchampe  v.  Croft  Kellw.  26,  and 
Dyer,  285:  March  on  Slander  (Ed.  1674), 
92;  Bac.  Ab.  'Slander,'  E;  2  Stark.  Br.  874; 
2  Leigh's  Nisi  Prlus,  1369;  Fowler  v.  Ho- 
mer, 3  Camp.  294;  Hoar  v.  Wood,  8  Metfc 
(Mass.)  197.  If  the  charge  then  made  by  the 
defendant  was  false,  and  known  by  him  to 
be  so,  he  may  be  Indicted  for  perjury.  If 
the  charge  was  malicious,  and  without  prob- 
able cause,  he  is  liable  to  the  plaintiffs  In  an 
action  for  malicious  prosecution.  Even  In 
such  an  action,,  neither  malice  nor  wont  of 
probable  cause  would  be  presumed  in  the 
first  instance,  but  both  must  be  proved  by  le- 
gal evidence.  In  the  present  case,  the  pro- 
ceedings before  the  magistrate,  as  given  in 
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evidence  at  the  trial,  do  not  warrant  tUe  In- 
ference that  the  defendant  was  actuated  by 
malice.  The  legal  presumption  Is  that  he 
acted  bona  fide,  and  the  contrary  cannot  be 
shown  on  the  trial  of  the  Issues  joined  in 
this  case.  If  it  is  not  shown,  and  cannot  be 
shown,  that  the  defendant  was  then  actuat- 
ed by  malice,  those  proceedings  f:imish  no 
evidence  that  the  charge  for  which  this  ac- 
tion Is  brought  was  maliciously  made  by 
,blm.  •  •  •  In  the  present  case,  the  de- 
fendant made  a  complaint  to  the  magistrate, 
on  oath,  and  testified,  on  oath,  at  the  hear- 
ing. For  this  reason,  as  before  stated,  he 
must  now  be  presumed  to  have  acted  with 
good  faith." 

McDavltt  T.  Boyer  an.)  48  N.  B.  317,  Is  to 
the  same  effect.  The  court  said:  "It  Is 
true,  as  a  general  rule  of  law,  that,  if  words 
are  in  themselves  actionable,  malicious  In- 
tent in  publishing  them  Is  an  Inference  of 
law,  and  therefore  needs  no  proof.  •  •  • 
Generally  speaking,  every  defamation  is 
presumed  by  law  to  be  malicious.  •  •  • 
But  this  general  rule  is  subject  to  the  im- 
portant qualification  that,  where  the  Inju- 
rious utterance  is  privileged,  the  law  does 
not  presume  malice,  and  express  malice  must 
be  proved  by  the  plaintiff.  Privileged  com- 
munications constitute  an  exception  to  the 
general  rule  that  the  utterance  of  actionable 
words  Implies  malice.  Such  privileged  com- 
munications are  presumed  not  to  be  mali- 
cious; in  other  words,  the  law  does  not  Im- 
ply malice  when  the  injurious  communica- 
tion is  privileged.  In  such  case  the  occasion 
on  which  the  utterance  was  made  prevents 
the  ordinary  Inference  of  malice.  •  •  • 
The  question  then  arises.  What  are  privi- 
leged communications,  within  the  significa- 
tion of  the  term  as  applicable  to  cases  like 
the  present?  In  other  words,  when  are  in- 
jurious utterances  privileged,  so  as  to  pre- 
vent the  Inference  of  malice?  In  the  first 
place,  such  privilege  belongs  to  a  witness 
testifying  upon  the  stand  in  a  court  of  jus- 
tice. No  action  for  slander  will  lie  against 
a  witness  for  what  he  says  or  writes  In  giv- 
ing evidence  In  a  judicial  proceeding,  not- 
withstanding It  may  be  malicious  or  false. 
The  privilege  that  exempts  a  witness  from 
such  action  is  absolute.  An  action  for  slan- 
der will  not  lie  for  testimony  given  in  a  case 
if  such  testimony  is  pertinent  and  material 
to  the  subject  of  Inquiry.  No  witness  should 
be  compelled  to  take  the  stand  with  the  fear 
hanging  over  him  that  an  action  of  slander 
may  at  some  time  be  brought  against  him 
for  what  he  says  as  a  witness.  Public  policy 
and  the  Interests  of  public  justice  require 
that  statements  made  by  witnesses  when 
testifying  in  courts  of  justice  should  be  priv- 
ileged, and  that  witnesses  should  not  be  lia- 
ble In  civil  actions  for  reflections  thrown  out 
in  delivering  their  testimony.  •  •  •  •  Ooo- 
ley,  in  his  work  on  Constitutional  Limita- 
tions (6th  Bd.  542),  says:  'Among  the  cases 
which  are  absolutely  privileged  on  reasons 


of  public  policy,  that  no  inquiry  into  motlres 
Is  permitted  in  an  action  for  slander  or  libel, 
is  that  of  a  witness  giving  evidence  in  the 
course  of  a  judicial  proceeding.  It  is  fa- 
miliar law  that  no  action  will  lie  against 
him  at  the  suit  of  a  party  aggrieved  by  his 
false  testimony,  even  though  malice  be  char- 
ged.' •  •  •  Whatever  is  said  or  written 
in  a  legal  proceeding,  pertinent  and  material 
to  the  matter  in  controversy.  Is  privileged: 
and  no  action  can  be  maintained  upon  it 
Spaids  V.  Barrett,  67  111.  289,  11  Am.  Rep. 
10;  Strauss  v.  Meyer,  48  111.  385.  Malice 
cannot  be  predicated  of  what  is  said  or  writ- 
ten in  a  proceeding  in  a  court  of  Justice. 
Words  spoken  to  a  magistrate  in  the  course 
of  a  judicial  proceeding,  though  they  may 
be  slanderous  and  malicious,  are  not  action- 
able. •  •  •  Mra-e  proof  of  what  he  ut- 
tered nnder  these  circumstances  is  not  prima 
facie  proof  of  malice.  The  utterances  thus 
made  do  not  of  themselves  imply  malice." 
The  following  cases  directly  sustain  our  con- 
clusion that  a  statement  made  upon  a  privi- 
leged occasion  is  no  evidence  tliat  the  same 
or  other  statements  were  made  with  actual 
malice:  Fahr  v.  Hayes  (N.  J.)  13  AtL  261 ; 
Evening  Journal  Association  v.  McDermott. 
44  N.  J.  Law,  430,  43  Am.  Rep.  392;  Shingle- 
meyer  v.  Wright  (Mich.)  82  N.  W.  887,  50  L. 
B.  A.  129.  The  contrary  view,  expressed  In 
Davis  v.  Starrett,  97  Me.  56S,  55  AU.  516. 
and  relied  upon  by  plaintiff's  counsel,  la 
based  upon  reasons  which  wholly  ignore  the 
presumption  of  good  faith  with  whlcb  the 
law  clothes  all  statements  made  upon  privi- 
leged occasions.  For  the  reasons  already 
stated  It  is  patent  that  the  admission  of  Ex- 
hibit E  was  error,  and  it  is  equally  clear, 
we  think,  that  it  was  highly  prejudicial.  It 
was  introduced  solely  to  show  the  defend- 
ant's malice  In  publishing  the  Wendall  affi- 
davit, and  was  submitted  to  the  jury  for  that 
purpose  and  no  other.  In  it  the  defendant 
testified  to  facts  bearing  upon  an  alleged 
personal  and  political  enmity  existing  be- 
tween the  plaintiff  and  P.  J.  McCumber,  ad- 
versely to  the  plaintiff,  and  that  as  a  coDse- 
quence  the  plaintiff  was  prejudiced  in  all 
cases  in  which  said  McCumber  was  inter- 
ested. The  trial  court  submitted  this  to  the 
jury  as  competent  evidence  of  malice,  and 
upon  It  the  Jury  were  authorized  to  sustalu 
the  plalntifTs  action  and  to  measure  the 
damages  to  be  awarded.  To  what  extent 
the  erroneous  admission  of  this  affidavit,  arnl 
its  emphatic  statements  in  reference  to  a  bit- 
ter controversy  wholly  foreign  to  this  case, 
contributed  to  sustain  the  plalntiCTs  caus.' 
of  action,  or  how  much  It  added  to  the  award 
of  punltoiy  damages,  cannot,  of  course,  be 
known;  but  that  it  was  highly  damaging  is 
certain.  Whether,  as  counsel  for  plaintiff 
contend,  the  affidavit  was  competent  for  Im- 
peaching the  testimony  of  Jones,  which  was, 
in  effect,  that  he  was  and  had  been  peraou- 
ally  friendly  to  the  plaintiff,  and  had  always 
said  that  he  was  an  upright  judge  and  an 
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upright  man,  we  need  not  determine.  It  la 
sufficient  to  8ay  that  It  was  not  offered  in 
eyidence  or  given  to  the  jury  for  that  pur- 
pose. It  Is  true,  evidence  which  Is  compe- 
tent for  one  purpose  cannot  be  excluded  be- 
caase  It  is  incompetent  for  another  purpose. 
It  may  be  admitted  and  restricted  to  the 
proper  purpose.  As  to  such  evidence  this 
court  has  said  that:  "Where  evidence  Is 
properly  admitted  in  the  case  for  one  pur- 
pose, it  will  not  be  presumed,  In  the  absence 
of  a  showing,  that  it  was  considered  for  a 
purpose  for  which  It  was  not  proper;  par- 
ticularly when  the  court,  in  its  charge,  di- 
rects the  Jury  to  consider  It  only  for  its 
proper  purpose."  State  v.  Kent,  5  N.  D.  516. 
67  N.  W.  1052,  35  L.  R.  A.  518;  Letton  v. 
Young,  2  Mete.  (Ky.)  558.  Had  the  affidavit 
in  fact  been  offered  for  impeachment,  the 
above  rule  would  have  been  applicable;  but 
It  was  not  offered  for  that,  but  for  an  Im- 
proper purpose  solely,  and  the  injury  re- 
sulting is  not  diminished  by  the  fact  that  It 
might  have  been  offered  and  restricted  in 
its  use  for  another  and  proper  use. 

One  further  question  remains.  It  Is  nrged 
on  behalf  of  the  defendant  that  the  rule  fol- 
lowed in  the  original  opinion,  L  e.,  that  the 
truth  of  the  alleged  libelous  charge  cannot 
be  proved  under  a  general  denial  and  in  the 
absence  of  a  plea  of  Justification,  does  not 
apply  when  the  charge  Is  privileged.  There 
Is  authority  for  this  view.  In  Edwards  v. 
Chandler,  14  Mich.  474,  90  Am.  Dec.  249, 
this  language  was  used:  "Where  a  commu- 
nication is  privileged,  the  plaintiff  cannot 
recover  without  proving  affirmatively,  not 
only  the  falsehood  of  its  contents,  but  also 
tliat  It  was  published  with  express  malice. 
Unless  he  can  prove  both  of  these  grounds, 
lie  must  fail.  The  falsehood  being  a  neces- 
sary part  of  the  case  to  be  made  out  by  the 
plaintiff,  the  truth  is  but  a  contradiction  of 
that  case,  and  may  be  made  out  nnder  the 
general  issue,  therefore  without  resort  to  a 
special  plea  or  notice."  The  rule  laid  down 
in  this  case  and  others  tending  to  sustain  it 
is  nnsound  in  principle  and  opposed  to  the 
great  weight  of  authority.  It  is  not  a  part 
of  the  plaintiff's  case  to  prove  the  falsity  of 
the  words.  "The  falsity  of  the  words  is  in- 
deed always  presumed  in  the  plaintiff's  fa- 
vor." Newell  on  Slander  and  Libel,  771; 
Palmer"  v.  Mahln,  120  Fed.  737,  57  C.  C.  A.  41 ; 
Mallory  v.  Bennett  (C.  C.)  15  Fed.  371.  And 
this  Is  trae  when  they  are  used  on  a  prlvl; 
leged  occasion.  "A  libelous  statement  made 
on  a  privileged  occasion  Is  presumed  to  be 
untrue,  and  the  burden  of  proving  its  truth 
Is  on  defendants,  though  the  nature  of  the 
occasion  saves  them,  in  the  first  instance, 
from  the  imputation  of  malice."  Cranflll  v. 
Ilayden  (Tex.  Civ.  App.)  75  8.  W.  573.  In 
Atwater  t.  Morning  News  Co.  (Conn.)  34  Atl. 
865,  the  contention  was  advanced  that  as  to 
n  statement  made  upon  a  privileged  occa- 
sion the  plaintiff  has  the  burden  of  proving 
its  falsity.    This  the  court  denied,  and  said: 


"The  opinion  of  the  conrt  In  Edwards  v. 
Chandler,  14  Mich.  475,  90  Am.  Dec.  249  (and 
one  or  two  other  cases  cited  by  the  defend- 
ant), seems  to  afford  excuse  for  this  claim, 
but  we  hardly  think  that  such  was  the  real 
intention  of  the  learned  Judges  who  gave  the 
opinion  in  those  cases."  The  only  exception 
that  occurs  to  us,  and  it  is  more  apparent 
than  real,  is  when  a  plaintiff,  to  prove  actual 
malice,  attempts  to  show  that  the  defendant 
published  the  statement,  knowing  it  to  be 
false,  a  method  of  proving  malice  which  Is 
always  available,  and  which.  If  successful, 
affords  conclusive  evidence  of  malice.  The 
plaintiff  must,  in  that  event,  show  (1)  that 
the  statements  are  false  in  tact,  and  (2)  that 
defendant  knew  them  to  be  false  when  be 
published  them.  In  such  cases  the  defend- 
ant may  meet  the  plaintiff's  evidence  with 
evidence  that  the  statements  were  true.  This 
is  merely  meeting  the  issue  as  to  the  truth 
of  the  charge,  which  the  plaintiff  has  volun- 
tarily tendered.  When  it  Is  not  thus  ten- 
dered, the  defendant  cannot  offer  evidence 
of  the  truth  of  the  charge  unless  he  pleads 
It 

For  the  error  above  pointed  out  the  or- 
der denying  a  new  trial  must  be  reversed, 
and  It  Is  so  ordered.    All  concur. 


DOUGLAS  V.  CITY  OF  FARGO  et  al. 

(Supreme  Court  of   Xorth   Dakota.     Nov.   26, 

1904.) 

TAXATION— TAX   SALE  —  EQUlTABtl!   ACTION   TO 

SET  ASIDE— INVALID  ABSESSUENT— TENDEB 

OF   TAXES    DUE— NECESSITY. 

1.  In  an  equitable  action  brought  to  Bet  aside 
a  tax  sale  made  in  1897  for  the  delinquent  tax- 
es of  1896,  and  to  cancel  the  assessment  of  taxes 
and  levies  of  taxes  for  subsequent  years  up  to 
and  including  1902,  the  absence  of  an  asse.ssor's 
affidavit  from  the  assessment  docs  not  invalidate 
the  sale  or  levies  in  such  equitable  action.  Far- 
rington  v.  New  England  Investment  Co.,  45  N. 
W.  191,  1  N.  D.  102,  followed. 

2.  The  omission  to  attach  the  assessor's  affi- 
davit to  an  assessment  roll  Is  an  illegal  act, 
and  renders  siAh  assessment  void  in  an  action 
at  law ;  but  such  omission  will  not  invalidate 
an  assessment  where  there  is  no  allegation  that 
the  a^essment  was  unjust,  unfair,  or  fraudu- 
lent, in  an  eguitable  action  to  cancel  sales  or 
certificates  or  taxes  made,  issued,  or  levied  un- 
der such  assessment. 

3.  Courts  of  equity  should,  in  general,  interfere 
to  restrain  the  collection  of  a  tax  or  annul  tax 
proceedings  only  where  it  appears  either  that  the 
property  sought  to  be  taxed  is  not  subject  to 
taxation,  or  the  tax  itself  is  not  wholly  author- 
ized by  law,  or  the  taxes  are  assessed  or  levied 
by  unauthorized  persons,  or  the  taxing  officers 
have  acted  fraudulently,  or  the  taxes  have  been 
unjustly  levied,  or  the  assessment  madr  unjustly 
or  without  uniformity ;  and  the  plaintiff  must, 
in  addition,  bring  himself  witiiin  some  recog- 
nized head  of  equity  jurisprudence,  and  must 
also  tender  or  pay  the  taxes  justly  chargeable 
upon  his  property,  before  an  injunction  should 
issue  to  restrain  the  collection  of  the  taxes,  un- 
less statutory  provisions  make  such  tender  un- 
necessary. Farrington  v.  New  England  Invest- 
ment Co.,  supra,  followed. 

4.  Sections  1640,  1643,  Comp.  Laws  1887,  au- 
thorizing the  court  to  render  Judgment  for  the 
taxes  due,  in  lieu  of  tender,  were  repealed  in 
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1S97  (Laws  189T,  p.  297.  c.  126,  {  110),  and  no 
mbstitute  therefor  has  since  been  enacted. 

6.  In  such  an  action  the  complaint  should 
■bow  payment  or  tender  of  the  taxes  justly  due, 
or  It  will  be  held  not  to  state  a  cause  of  action. 

6.  If  the  complaint  or  evidence  shows  that  a 
portion  of  the  taxes  are  legal  and  the  amount 
ascertainable,  and  a  part  illegal,  a  court  of  ca- 
nity will  not  restrain  the  collection  of  the  il- 
legal portion,  except  on  condition  that  the  legal 
portion  hns  been  paid  or  tendered. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Cass  County; 
Charles  A.  Pollock,  Judge. 

Action  by  Flora  R.  Douglas  against  the 
city  of  Fargo  and  others.  Judgment  for  de- 
fendants, and  platntift  appeals.    Affirmed. 

William  B.  Douglas  aud  Morrill  &  Enge- 
rud  (Newman,  Spalding  ft  Stambaugh  and  A. 
B.  Lee,  of  counsel),  for  appellant  M.  A. 
Hlldreth  and  Emerson  H.  Smith,  for  re- 
spondents. 


MORGAN,  J.  At  the  annual  tax  sale  for 
the  year  1897  for  the  county  of  Cass,  37  lots 
owned  by  the  plaintiff  In  the  city  of  Fargo 
appeared  upon  the  list  to  be  sold  for  the  de- 
linquent taxes  of  the  year  1896.  There  be- 
ing no  bidders  for  said  lots,  the  same  were 
bid  In  by  the  auditor  for  and  on  behalf  of 
the  county  of  Cass.  The  taxes  on  said  lots 
for  the  years  1897,  1898,  1899,  1900,  1901, 
and  1002  were  not  paid,  and  their  validity 
and  the  right  of  the  county  to  enforce  them 
are  involved  In  this  action.  None  of  said 
lots  were  ever  sold  or  bid  In  for  the  coun- 
ty except  for  the  1896  taxes.  The  taxes 
for  the  years  1897,  1898,  and  1899  were  char- 
ged upon  the  books  of  the  county  auditor 
as  taxes  due  on  said  lots  subsequent  to  the 
sale  of  1897.  The  plaintiff  brings  this  ac- 
tion to  set  aside  the  sale  of  1897,  and  to  set 
aside  the  taxes  levied  on  said  lots  for  the 
years  subsequent  to  1896  up  to  the  year  1902, 
and  to  enjoin  their  collection.  The  grounds 
relied  upon  for  the  relief  asked  for  are  spe- 
cifically set  forth  in  the  complaint,  and  will  be 
referred  to  later,  so  far  as  neceisary  for  the 
determination  of  this  appeal. 

The  relief  demanded  in  the  complaint  Is 
as  follows:  First,  that  the  sale  of  said  lots 
for  the  taxes  of  1896  be  adjndged  void,  and 
said  sale  set  aside;  second,  that  the  pre- 
tended assessments,  levies,  and  taxes  upon 
said  lots  for  the  years  1896.  1897,  1898,  1899. 
1900,  1901,  and  1902  be  adjudged  null  and 
void,  and  the  same  set  aside;  third,  that 
the  auditor  of  Cass  county  be  enjoined  and 
restrained  from  collecting  the  amounts  of 
the  pretended  assessments  and  levies  against 
said  lots  for  said  years,  and  that  he  and  his 
successors  be  forever  restrained  and  enjoin- 
ed from  collecting  the  same,  and  that  he  be 
required  to  cancel  the  record  of  said  taxes 
in  bis  office;  fourth,  that  the  plaintiff  have 
such  other,  further,  or  different  relief  In  the 
premises  as  may  be  Just,  and  the  court  may 
see  fit  to  grant,  together  with  the  costs. 

The  grounds  upon  which  It  is  claimed  that 


the  taxes  levied  upon  said  lots  are  void  are 
numerous,  and  It  is  claimed  that  the  same 
grounds  exist  as  to  said  taxes  in  each  of 
said  years.  In  several  particulars.  It  is  al- 
leged that  the  assessment  roll  of  the  dty  of 
Fargo  was  not  authenticated  by  the  assessor 
during  any  of  said  years  as  required  by  law. 
The  assessor  did  not  accompany  the  filing  of 
the  assessment  roll  in  the  city  auditor's  of- 
fice with  the  verification  required  by  law, 
and  it  Is  claimed  that  such  omission  Is  fatal 
to  the  tax  and  all  proceedings  subsequently 
based  thereon.  Section  2185,  Rev.  Codes 
1899,  provides  that  the  dty  assessor  "shall 
be  governed  by  the  same  laws  and  regula- 
tions as  county  and  township  assessors." 
Section  1191,  Rev.  Codes  1895,  provides, 
"The  assessor  shall  make  and  subscribe  an 
oath  to  be  certified  by  the  officer  administer- 
ing it  and  attached  to  the  assessment  roll." 
Assuming  a  verification  of  the  assessment 
roll  by  the  city  assessor  to  be  a  requirement 
Imposed  upon  him  by  the  statute,  the  same 
as  in  cases  of  county  assessors,  we  are  asKed 
to  cancel  all  tax  proceedings  against  plaln- 
tifTs  lots,  and  all  taxes  levied  thereon,  on 
account  of  this  omission  on  the  part  of  the 
assesBOT  to  attach  the  same  to  the  roIL  On 
plalntUTs  part  It  Is  claimed  that  the  stat- 
ute imposing  the  duty  to  so  verify  the  assess- 
ment roll  Is  mandatory  upon  him,  and  his 
failure  so  to  do  renders  the  astsessment  en- 
tirely void,  and  that  It  is  not  in  any  sense 
an  assessment;  that  section  179  of  the  Con- 
stitution, providing  that  "all  property 
•  •  •  shall  be  assessed  •  •  •  in  the 
manner  prescribed  by  law,"  gives  the  tax- 
payer a  constitutional  right  to  demand  that 
every  statutory  provision  relating  to  pro- 
cedure on  assessment  of  property  be  strictly 
compiled  with ;  and  that  the  requirement  as 
to  verification  is  mandatory,  and,  if  omit- 
ted, there  can  be  no  assessment  on  which 
any  proceedings  can  be  legally  based.  On 
the  part  of  the  city  and  county  authorities 
it  is  contended  tliat  the  said  constltntlonal 
provision  relates  only  to  taxation  matters.  In 
regard  to  the  assessmrait  as  to  matters  of 
substance,  and  not  to  matters  of  authentica- 
tion of  the  assessment  roll.  The  plaintiff 
and  defendant  both  claim  tlut  the  question 
has  been  determined  in  favor  of  their  re- 
spective contentions  by  the  prior  decisions 
of  this  court.  This  makes  it  necessary  to 
review  the  former  decisions  of  this  court  in 
taxation  iwoceedlngs: 

In  Farrington  v.  New  England  Investment 
Co.  and  the  County  Treasurer,  1  N.  D.  102. 
45  N.  W.  191,  the  effect  of  an  omission  to 
verify  the  assessment  roll  by  an  assessor 
was  before  the  court  Tliat  case  was  an 
equitable  action  to  cancel  tax  certificates  is- 
sued upon  a  sale  for  taxes  where  the  assessor 
had  not  verified  the  assessment  rolL  The 
omission  was  held  to  vitiate  the  sale,  but 
it  was  therein  further  held  that  snch  omis- 
sion was  not  fatal  in  an  equitable  action,  to 
the  extent  that  the  plaintiff  was  excused 
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from  paying  or  tendering  the  amomtt  of  tax- 
es Justly  and  equitably  due  upon  the  proper- 
ty. It  was  fnrtber  held  In  that  case  that 
under  section  164S,  Comp.  Laws  1887,  no 
tender  was  necessary,  Inasmuch  aa  said  sec- 
tion provided  for  Judgment  against  the  own- 
er of  the  property  and  In  favor  of  the  per- 
son paying  the  tax  for  the  amount  of  taxes 
paid  by  him  at  the  sale,  In  lieu  of  a  tender. 
From  the  reasoning  In  that  case,  It  Is  ap- 
parent that  the  action  would  have  been  held 
not  maintainable  In  the  absence  of  tender  If 
section  1643  had  not  been  In  force.  In  that 
case  Wallln,  J.,  dissented,  but  did  not  Indi- 
cate his  reason  therefor. 

In  Bode  T.  New  England  Investment  Co. 
and  the  Ck>nnty  Treasurer,  1  N.  D.  121,  45 
N.  W.  197,  Involving  the  same  question  on  the 
merits  as  the  Farrlngton  Case,  the  same  re- 
sult was  reached.  Although  the  assessment 
was  held  void  In  these  cases  If  attacked  In  a 
law  action.  Judgment  was  rendered  for  the 
full  amount  of  the  taxes,  Including  Interest 
and  penalties.  If  Judgment  can  be  properly 
rendered  for  such  taxes  under  a  statute,  It 
must  follow  that  a  tender  can  be  exacted  of 
the  Just  taxes  due  In  an  equity  action  to 
avoid  the  taxes. 

In  Power  v.  Tjarabee,  2  N.  D.  141,  49  N.  W. 
T24 — an  action  to  quiet  title  and  to  remove 
a  dond  upon  the  title  caused  by  a  tax  deed 
— ^It  was  held  that  the  land  attempted  to  be 
taxed  was  not  described,  and  that  the  board 
of  equalization  did  not  meet  to  give  an  op- 
portunity for  remedying  excessive  taxes,  and 
that.  In  consequence  of  the  fact  that  the  land 
was  not  described,  the  court  was  unanimous  in 
the  holding  that  there  had  been  no  assessment 
of  the  land,  and  that  no  tender  of  the  taxes 
justly  due  was  a  necessary  prerequisite  to 
bringing  or  maintaining  the  action.  The  fail- 
nre  of  the  board  of  equalization  to  meet  was 
held  by  a  majority  of  the  court  to  be  such  an 
omission  relating  to  the  assessment.  In  its  sub- 
stance, that  no  tender  of  the  amount  of  the 
taxes  Justly  due  was  necessary-  Judge  Bar- 
tholomew dissented  on  the  proposition  that  the 
failure  of  the  board  of  equalization  to  meet 
as  required  by  law  rendered  the  assessment 
Invalid,  to  the  extent  that  payment  or  tender 
was  excused,  and  maintained  that  the  doc- 
trine of  the  Farrlngton  Case  should  be  ad- 
hered to,  In  respect  to  tender  or  the  render- 
ing of  Judgment  In  Hen  thereof.  In  a  con- 
curring opinion  in  that  case.  Judge  Corliss 
used  this  language:  "The  case  of  Frost  v. 
Flick,  1  Dak.  131,  46  N.  W.  808,  It  Is  true 
was  cited  In  the  prevailing  opinion  In  Bode 
▼.  Investment  Co.,  1  N.  D.  121,  45  N.  W.  197, 
but  this  particular  point  was  not  then  In- 
volved and  the  writer  feels  free  to  express 
bis  dissent  from  that  case  in  so  far  as  by  Its 
reasoning  and  Its  conclusion  it  conflicts  with 
the  views  here  expressed."  It  must  be  admit- 
ted that  the  reasoning  in  the  Farrlngton  and 
Bode  Cases  is  not  In  harmony  with  what  was 
said  In  a  general  way  by  Judge  Corliss  In 
tbe  Power  v.  Larabee  Case.    The  point  in- 


volved in  tbe  Farrlngton  Case  (the  omission 
to  verify  the  assessment)  and  the  point  In- 
volved in  the  latter  case  (absence  of  an  op- 
portunity to  be  heard)  are  not  the  same.  At 
all  events.  It  is  apparent  that  the  decision  of 
Power  V.  Larabee  leaves  It  doubtful  whether 
the  doctrine  of  the  Farrlngton  Case  has  been 
overruled,  in  so  far  as  it  holds  that  a  tender 
of  the  Just  taxes  must  be  made  before  an  as- 
sessment can  be  attacked  In  equity  upon  the 
sole  ground  that  the  assessor  omitted  the  stat- 
utory verification. 

In  O'Neil  v.  Tyler,  8  N.  D.  47,  63  N.  W. 
434 — an  action  to  determine  adverse  claims 
between  individuals.  In  which  the  validity  of 
a  tax  deed  was  Involved — it  was  held  that 
such  an  action  Is  an  equitable  action;  that 
a  tender  of  the  taxes  Justly  due  and  ascer- 
tainable was  not  essential  to  the  maintenance 
of  the  action,  for  the  reason  that  the  Com- 
piled Laws  of  1887  (sections  1640-1643)  pro- 
vided for  a  substitute  for  such  tender.  It 
was  there  stated  that  the  court  was,  "on  prin- 
ciple, •  •  •  opposed  to  the  theory  that; 
a  taxpayer  should,  especially  where  the  col- 
lection of  the  revenue  Is  not  Involved,  as  a 
condition  of  relief,  be  forced  to  have  his 
taxes  assessed  and  levied  by  a  court,  in  lien 
of  having  them  assessed  and  levied  by  other 
officers,  who  are  familiar  with  the  subject- 
matter,  and  who  are  especially  appointed  by 
law  to  assess  and  levy  the  taxes  of  all  dti- 
zens."  In  that  case  the  doctrine  of  Power 
▼.  Larabee,  supra,  that  the  obligation  of  pay- 
ment or  tender  does  not  arise  on  the  part  of 
the  tax  debtor  unless  the  tax  Is  a  substan- 
tially legal  one,  was  adhered  to.  In  that 
case  the  ground  upon  which  It  was  held  that 
the  tax  deed  was  void  was  that  there  was 
an  entire  absence  of  a  city  levy  by  author- 
ized persons;  that  the  levy  should  have  been 
made  by  the  "mayor  and  council,"  but  the 
mayor  did  not  take  any  part  In  such  levy. 

In  Railroad  Co.  v.  McGlnnIs,  4  N.  D.  494. 
61  N.  W.  1032,  the  Farrlngton  Case  was  fol- 
lowed. In  -BO  far  that  a  tender  was  necessary 
In  equitable  actions  to  avoid  taxes  in  the  ab- 
sence of  statute.  Among  the  defects  relied 
on  In  that  case  was  the  fact  that  the  assessor 
bad  not  verified  the  assessment  roll  as  pro- 
vided by  law,  and  such  omission  was  held 
not  sufficient  to  excuse  tender  in  an  equity 
case;  and  a  Judgment  for  the  tax  based  on 
such  an  assessment  was  ordered,  under  sec- 
tion 1643,  Comp.  Laws  1887,  and  the  law  and 
procedure  laid  dovm  in  the  Farrlngton  Case 
followed.  The  opinion  in  this  case  was  writ- 
ten by  Judge  Corliss  after  his  concurring 
opinion  In  the  Power  v.  Larabee  Case,  but  In 
It  nothing  Is  said  that  In  any  way  limits  the 
application  of  the  Farrlngton  Case,  as  seems 
to  have  been  done  In  the  Power-Larabee 
Case. 

In  Baton  v.  Bennett,  10  N.  D.  346,  87  N. 
W.  188 — an  action  to  quiet  title  based  on  tax 
deeds  claimed  to  have  been  void  for  the  rea- 
son that  the  assessor's  oath  was  omitted  from 
the  assessment  roll — this  court  held  that  such 


Digitized  by 


Google 


922 


101  NORTHWESTERN  REPORTER. 


(N.D. 


omisaloQ  avoided  the  assessment  In  an  actlcm 
to  qnlet  title,  but  the  application  of  the  doc- 
trine was  expressly  limited  to  that  class  of 
acttons.  The  court  said:  "It  Is  true  that  a 
majority  of  this  court  held  In  Farrlngton  v. 
Investment  Co.,  supra,  that  a  court  of  equity 
will  not  enjoin  the  enforcement  of  a  tax  on 
the  ground  that  the  assessment  was  irregular 
or  void.  In  this:  That  the  assessor's  oath 
was  not  attached  to  the  roll.  *  •  •  But 
that  case  will  show  that  the  rule  there  laid 
down  has  no  application  to  a  controversy 
such  as  this.  In  which  puhllc  rights  are  not 
involved,  and  where  private  rights  are  alone 
at  stake.  In  the  opinion  the  following  lan- 
guage was  used  •  •  •:  'In  possessory  ac- 
tions between  the  holder  of  the  tax  title  and 
the  patent  title,  where  the  Interests  of  pri- 
vate parties  alone  are  involved,  and  where  the 
rule  of  caveat  emptor  applies  In  all  its  strict- 
ness, courts  of  law  are  scrupulously  careful 
that  no  man  be  deprived  of  his  property 
through  tax  proceedings  that  are  not  In  all 
respects  in  substantial  compliance  with  the 
statutory  requirements.' " 

In  Plckton  v.  City  of  Fargo,  10  N.  D.  469, 
88  N.  W.  90 — an  action  to  annul  a  city  paving 
tax,  and  to  enjoin  the  county  olSclals  from 
enforcing  the  same — It  was  held  that  the  ac- 
tion was  a  proper  one  and  maintainable. 
The  facts  of  that  case  showed  a  failure  to 
give  the  persons  affected  by  such  tax  an  op- 
portunity to  be  heard;  and  it  was  also  held 
in  that  case  that  "substantial  Injury"  to  the 
taxpayer  would  be  presumed  from  an  assess- 
ment made  without  authority  of  law,  and 
without  substantial  compliance  with  the 
forms  of  law  relating  to  assessments.  In 
this  case  the  question  of  tender  was  not  rais- 
ed nor  considered. 

No  one  of  these  cases  is  authority  for  the 
statement  that  the  rule  in  Farrlngton  t.  New 
England  Investment  Co.,  supra,  has  been  de- 
paited  from.  The  cases  in  which  the  rule 
of  that  case  has  been  modified  were  not  cases 
Involving  the  same  facts,  and  were  cases  be- 
tween individuals,  involving  private  rights. 
In  which  the  public  was  In  no  way  int^ested. 
Such  cases  were  expressly  excepted  from  the 
rule  laid  down  In  the  Farrlngton  Case. 

So  far  as  the  omission  of  the  verification 
from  the  assessment  roll  by  the  assessor  af- 
fects the  assessment,  when  attacked  in  an 
equitable  action  to  prevent  the  public  officers 
from  collecting  the  tax,  we  are  agreed  that 
the  omission  should  not  be  held  fatal  to  the 
tax  in  such  an  action,  when  no  facts  are 
shown  to  affect  the  assessment,  further  than 
the  mere  omission  of  the  assessor's  affidavit 
Such  Is  the  holding  in  the  Farrlngton  Case, 
and  we  think  that  It  is  sustained  by  the  bet- 
ter reasoning,  and  Is  consistent  with  the 
principles  applicable  in  all  equitable  actions. 
The  plaintiff  comes  Into  a  court  of  equity 
asking  for  relief,  and  the  merits  of  his  ac- 
tion must  be  determined  by  principles  appli- 
cable in  equitable  actions.  It  Is  nowhere  al- 
leged in  bis  complaint  that  the  valuation  of 


his  property  was  excessive  or  not  uniform,  or 
that  the  omission  to  verify  the  roll  was 
through  Improper  or  corrupt  purposes,  that 
in  any  way  Injured  the  plaintiff.  The  valua- 
tion of  his  property  ia  not  attacked  in  any 
particular,  and  the  sole  ground  for  relief  is 
based  on  the  mere  absence  of  the  affidavit 
from  the  roll  when  It  was  filed.  This  is  not 
enough,  in  a  court  of  equity,  in  actions 
brought  by  a  person  to  prevent  the  collection 
of  taxes  by  the  public  authorities.  The  de- 
fect is  not  one  that  should  be  held  to  pre- 
sumptively show  such  injury  as  to  warrant 
a  court  of  equity  in  enjoining  the  collection 
of  the  tax  in  the  manner  provided  by  law. 
An  allegation  and  proof  that  the  property 
was  not  subject  to  taxation,  or  was  taxed  by 
an  unauthorized  person  or  for  a  wholly  unau- 
thorized purpose,  or  that  the  assessment  was 
not  uniform  or  was  excessive,  or  other  sim- 
ilar allec^tion,  or  proof  showing  injury, 
should  be  made,  before  a  court  of  equity  win 
grant  relief,  unless  the  plalntifF  does  equity 
by  paying  or  tendering  what  Is  justly  due  and 
ascertainable  as  a  tax  upon  his  property.  In 
the  Farrington  Case,  supra,  it  was  said: 
"Courts  of  equity  should.  In  general,  extend 
the  strong  arm  of  their  preventive  power  to 
restrain  the  collection  of  a  tax  or  annul  tax 
proceedings  only  where  the  property  sought 
to  be  taxed  is  exempt  from  taxation,  or  the 
tax  Itself  is  not  warranted  by  law,  or  the 
persons  assuming  to  assess  and  levy  the  same 
are  without  authority  so  to  do,  or  where  the 
proper  taxing  officials  have  acted  fraudulent- 
ly, and,  In  addition,  plaintiff  must  bring  him- 
self within  some  recognized  rule  of  equity 
jurisprudence;  and,  in  the  absence  of  statu- 
tory provisions  regulating  the  subject,  as  a 
condition  to  relief  \p  equity  the  applicant 
must  pay  or  tender  the  amount  of  taxes  prop- 
erly chargeable  against  his  property."  We 
are  satisfied  tliat  this  principle  is  the  correct 
one  to  follow,  and  that  to  follow  the  one 
contended  for  by  plaintiff,  that  no  tender  or 
payment  is  required,  would  be  to  violate  the 
plain  and  well-established  doctrine  of  equity 
jurisprudence,  as  generally  laid  down.  The 
Farrington  Case  announced  the  better  doc- 
trine, and  one  entirely  satisfactory  to  ns. 
It  Is  well  fortified  by  authority,  and  the  au- 
thorities are  there  collected.  We  shall  not 
cite  them  here,  but  are  content  to  refer  to 
them,  and  to  say  that  the  cases  cited  sus- 
tain the  holding  in  that  case,  and  that  the 
decision  in  that  case  meets  with  our  unquali- 
fied approval.  In  addition  to  the  cases  there 
cited,  the  following  are  also  in  point:  Hixon 
V.  Oneida  County,  82  Wis.  515,  62  N.  W.  445: 
McComb  v.  Lake  County  (S.  D.)  70  N.  W. 
652.  Many  of  the  cases  cited  below  are  to 
the  same  effect  as  to  the  point  now  under 
consideration. 

The  mere  allegation  of  a  want  of  tbe  as- 
sessor's verification  is  not  the  equivalent  of 
an  allegation  that  the  assessment  Is  exces- 
sive, unequal,  or  unjust.  Such  an  allegation 
does  not  negative  a  juat  and  honest  asseas- 
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me&L  Great  stress  Is  laid  upon  the  consti- 
tutional provision  that  property  sball  be  as- 
sessed In  the  maimer  provided  by  law  (sec- 
tion 179,  Const  N.  D.),  and  the  coutention  is 
made  that  such  provisions  are  mandatory, 
and  any  deviations  therefrom  render  the 
tax  void.  So  far  as  this  point  is  concerned, 
we  do  not  think  that  the  constitutional  pro- 
vision has  any  application.  It  is  a  manda- 
tory provision,  as  are  all  provisions  of  the 
Constitution,  unless  the  language  shows  a 
contrary  intent  But  admitting  that  it  is  a 
mandatory  provision,  and  that  the  verifica- 
tion by  an  assessor  is  a  part  of  the  assess- 
ment and  that  its  absence  renders  the  as- 
sessment void,  still  we  cannot  admit  the 
plaintiff's  contention  that  she  is  thereby  ex- 
<.-used  from  doing  that  which  equity  requires, 
when  she  Invokes  the  aid  of  equity  in  reliev- 
ing her  from  alleged  illegal  and  void  taxes. 
The  record  shows  that  some  taxes  were  le- 
gally due  in  1896,  and,  conceding  that  there 
were  Illegal  sums  Included  in  the  1S96  levy, 
it  was  a  mere  matter  of  computation  to  as- 
certain the  illegal  sums  included;  and,  by 
deducting  such  illegal  sums  from  the  sum 
attempted  to  be  levied,  the  exact  sum  of 
taxes  legally  due  could  be  ascertained.  If  a 
part  of  the  levy  is  legal  and  a  part  illegal, 
the  collection  of  the  whole  tax  will  not  be 
enjoined,  nor  the  Illegal  part,  unless  the  le- 
gal part  be  tendered. 

The  following  additional  objections  are 
made  to  the  taxes  of  1896:  (1)  The  city  levy 
to  pay  for  paving  the  street  intersections  un- 
der contracts  with  one  O'Neill  was  void; 
<2)  the  annual  appropriation  bill  of  the  city 
did  not  contain  an  Itemized  statement  upon 
which  to  base  the  levy;  (3)  no  annual  appro- 
priation bill  was  passed  by  the  city,  upon 
which  to  base  a  levy;  (4)  the  city  levy  ex- 
ceeds tibe  amount  authorized  by  law;  (5) 
that  the  county  levy  is  indefinite  and  uncer- 
tain; {Sf  that  the  county  levy  contains 
amounts  in  the  item  of  interest  and  sinking 
fund  not  authorized  by  law.  Neither  of  these 
objections  to  the  tax  goes  to  the  validity  of 
the  assessment,  as  to  Jurisdictional  or  funda- 
mental matters.  There  is  no  objection  made 
to  the  levy  for  189C  that  goes  to  the  validity 
of 'the  levy  in  Its  entirety.  Illegal  sums  or 
items  are  claimed  to  have  been  Included 
therein,  but  the  amount  claimed  to  be  Illegal 
or  excessive  is  shown  definitely  In  specified 
amounts.  Hence  the  items  illegally  included 
in  the  levy,  as  claimed  by  plaintifT,  are  sep- 
arable from  the  legal  amounts  included  In 
the  levy,  so  that  the  plaintiff  had  It  within 
her  power  to  compute  with  exactness  what 
her  legal  taxes  ought  to  be  if  they  had  been 
levied  only  for  legal  purposes  or  in  legal 
amounts;  and  It  was  her  duty  to  determine 
-what  she  legnlly  owed,  based  upon  the  levy 
composed  of  lawful  items,  as  understood  or 
claimed  by  her.  As  we  look  upon  the  record, 
tills  could  have  been  easily  done,  and  would 
not  be  uncertain  in  the  result,  but  would  re- 
sult In  an  absolute  sum,  made  up  of  items 


not  claimed  to  be  illegal  as  items  in  a  levy. 
To  illustrate:  Kefereuee  is  made  to  the  first 
ground  of  illegality  above  named.  The  spe- 
cific objection  made  is  that  the  O'Neill  con- 
tract created  a  liability  in  excess  of  the  debt 
limit  prescribed  by  the  Constitution,  and 
that  the  contract  for  paving  the  streets  was 
not  approved  by  the  xUty  council,  or  entered 
Into  by  a  yea  and  nay  vote,  showing  the  in- 
dividual vote  of  the  members  voting.  IJn- 
der  this  contract  payment  of  one-fifth  of 
the  amount  was  to  be  made  annually.  The 
amount  to  be  levied  for  its  payment  each 
year  was  therefore  a  definite  sum,  and,.  If  il- 
legal, the  plaintiff  could  compute  the  amount 
of  her  just  tax  by  excluding  this  sum  from 
the  levy,  and  compute  the  amounts  legally 
included  in  the  levy.  As  the  Item  objected 
to  is  an  amount  certain  and  fixed  each  year, 
the  objection  that  the  Just  amount  of  taxes 
due  and  dcmandable  was  not  ascertainable 
1b  not  sustainable. 

The  next  objection  is  that  the  annual  ap- 
propriation bill  passed  by  the  council  of  the 
city  of  Fargo  for  the  year  1896  wns  not  ful- 
ly Itemized,  so  far  as  it  relates  to  general 
purposes,  but  an  appropriation  of  $32,000 
was  made  "for  all  other  purposes."  Under 
the  present  statutes  (section  2190,  Rev.  Codes 
1899),  city  levies  must  be  based  upon  the 
annual  appropriation  bill,  and  the  contention 
Is  made  that  the  whole  levy  is  void  because 
such  appropriation  for  general  purposes  is 
not  Itemized.  W#  do  not  think  that  the 
plaintiff  can  avail  herself  of  such  contention, 
if  It  be  admitted  to  be  a  valid  contention,  as 
a  matter  of  law.  The  ordinance  appropri- 
ated money  In  specific  sums  for  _  other  pur- 
poses, such  as  lighting  the  streets  and  im- 
provement of  %troots  and  bridges,  and  as  to 
these  items  no  objection  is  made;  and  no  ob- 
jection Is  made  to  the  levy  based  upon  this 
1896  appropriation  ordinance,  so  far  as  It  Is 
itemized,  except  as  to  the  aggregate  sum 
($32,000)  levied  for  "all  other  purposes." 
The  levy  is  not,  therefore,  for  an  nnlawful 
purpose.  In  the  aggregate,  and  it  Is  so  itemiz- 
ed that  It  Is  easy  to  determine  therefrom 
what  plaintiff's  taxes  would  Justly  be  If  any 
illegal  sum  had  been  included  in  the  levy. 
The  plaintiff  bases  her  claim  for  relief  uix>n 
the  sole  ground  that  the  sum  of  $32,000  ap- 
propriated for  all  other  purposes  should  have 
been  itemized.  There  is  no  claim  made 
against  the  validity  of  the  state  taxes,  and 
no  valid  objection  is  made  against  the  coun- 
ty taxes,  and  the  objection  to  the  city  levy 
reaches  certain  items  only. 

The  next  objection  to  the  1896  taxes  is  that 
the  appropriation  ordinance  for  that  year  was 
not  regularly  passed,  by  reason  of  the  fail- 
ure of  the  proceedings  to  show  the  Individu- 
al vote  of  the  councilmen.  "We  see  no  valid 
reason  for  holding  the  levy  void  in  its  entire- 
ty for  this  reason.  The  appropriation  ordi- 
nance is  not  the  levy.  The  levy  follows  such 
ordinance,  and  must  be  based  on  it  If  cop- 
cedea  that  the  levy  was  void,  ■till  that  wooM 
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not  ^cnae  plaintiff  from  paying  the  legal 
taxes  before  seeking  to  restrain  the  public 
officers  from  collecting  the  taxes. 

The  next  contention  Is  that  the  1896  leyy 
was  excessive  In  the  sum  of  $9,694.52.  The 
contention  Is  that  the  levy  exceeded  the  20- 
mlll  levy  authorized  by  law,  by  this  sum. 
Conceding  that  this  rendered  the  levy  ex- 
cessive and  void.  It  brings  the  levy  within 
the  principle  heretofore  mentioned — that  the 
legal  amount  due  as  taxes  upon  plalntUTa 
property  was  ascertainable. 

Appellant  contends  that  the  county  levy 
for  1896  was  void  for  indeflniteness,  because 
made  In  percentages  as  well  as  in  specific 
amounts.  The  following  Is  a  copy  of  a  part 
of  the  levy,  as  shown  by  the  resolutions: 
"(3)  For  bridges,  IVio  mills,  making  fifteen 
thousand  two  hundred  eighty-four  dollars." 
Tbe  statutes  then  In  force  required  the  levy 
to  be  made  In  spedflc  amounts.  The  levy 
shows  that  tbe  amounts  levied  for  each  pur- 
pose were  specified.  The  percentage  levy, 
was  also  specified,  but  was  superfluous,  and 
should  be  rejected,  as  such,  and  not  consid- 
ered. The  result  of  the  levy  by  percentages 
Is,  however,  the  same  In  this  case,  and  no 
prejudice  could  follow  by  reason  of  the  per- 
centage having  been  named  In  connection 
with  the  total  amount  levied.  The  levy  was 
made  In  specific  amounts,  and  was  regular, 
although  coupled  with  a  levy  by  an  illegal 
method.  « 

The  next  objection  to  the  1896  tax  Is  that 
a  sum  was  Included  In  the  levy  to  pay  inter- 
est on  certain  refunding  bonds  of  the  conn- 
ty,  which  It  Is  claimed  were  Illegally  issued. 
The  amount  thus  claimed  to  have  been  Ille- 
gally Included  In  the  levy  was  %  definite  and 
fixed  sum,  and,  If  illegal,  it  was  a  mere  mat- 
ter of  computation  for  the  plalntUf  to  ascer- 
tain what  sum  she  was  obligated  to  pay, 
without  including  the  It^n  of  Interest  claim- 
ed to  be  Illegal. 

The  foregoing  comprise  all  the  objections 
to  the  1896  tax.  Our  conclusion  Is  that  not 
one  of  them  goes  to  the  groundwork  of  the 
assessment  or  of  the  levies  in  their  entireties, 
under  the  rule  laid  down  In  tbe  Farrington 
Case,  and  none  of  them  are  of  such  a  char- 
acter as  to  warrant  a  conclusion  that  the 
whole  assessment  or  the  levies  are  void  in 
an  equity  action.  Therefore  tbe  action  can- 
not be  maintained  nntil  the  plaintiff  offers 
to  do  equity  by  paying  such  taxes  as  are 
Justly  due,  when  admittedly  legal  sums  are 
included  In  the  levy  with  those  alleged  to  be 
Illegal.  In  all  the  levies  objected  to,  the 
legal  sums  Included  are  readily  separable 
from  the  alleged  illegal  ones.  It  was  the 
plalnUfCs  duty  to  ascertain  what  she  deemed 
Justly  due,  and  to  tender  that  sum  before 
asking  to  have  the  sale  canceled,  and  the 
ofBcers  enjoined  from  taking  any  measures 
to  collect  such  taxes.  She  cannot  avoid  the 
danger  of  an  outstanding  adverse  title  In 
some  person  by  enjoining  the  public  officers 
from  collecting  tbe  taxes  without  iwyment 


or  tender  of  the  taxes  Justly  dne.  The  fol- 
lowing cases  uphold  the  principle  that  such 
legal  taxes  as  are  conceded  or  can  be  ascer- 
tained by  computation  must  be  paid  before 
the  public  authorities  will  be  enjoined  from 
collecting  the  taxes:  Thompson  v.  City  of 
Lexington,  104  Ky.  166,  46  S.  W.  481;  AJ- 
buquerque  National  Bank  v.  Perea,  147  U.  S. 
87,  13  Sup.  Ct  194,  87  L.  Ed.  91;  Oo<riey  on 
Taxation  (3d  Ed.)  p.  1424,  and  cases  cited; 
Hyland  v.  Brazil  Block  Coal  Co.  (Ind.  Sup.) 
26  N.  E.  672;  Logansport  v.  Case,  124  Ind, 
254,  24  N.  E.  88;  Hyland  v.  Central  Iron  & 
Steel  Co.  (Ind.  Sup.)  28  N.  B.  308,  13  L.  B.  A. 
515;  Briscoe  t.  Allison,  43  111.  291;  City  of 
Lawrence  v.  KUIam,  11  Kan.  499;  Bank  v. 
Ferris,  55  Kan.  120,  39  Pac.  1042;  O'Kantt 
V.  Treat,  25  111.  557;  Tlsdale  v.  Auditor  Gen- 
eral, 85  Mich.  261,  48  N.  W.  668;  City  of 
South  Bend  v.  University  of  Notre  Dame  da 
Lac,  69  Ind.  844;   M.  &  O.  R.  R.  v.  Moseley, 

62  Miss.  127;  Smith  v.  Rude  Bros.,  131  Ind. 
150,  30  N.  H.  947;  Oounty  Commissioners  v. 
Union  Mining  Co.,  61  Md.  545;  Morrison  v. 
Hershire,  32  Iowa,  271;  Conway  v.  Township . 
Board  of  Waverly,  16  Mich.  257;  German 
National  Bank  v.  Kimball,  103  U.  8.  732. 
26  L.  Bd.  469;   O'Neil  v.  Tyler,  8  N.  D.  47. 

63  N.  W.  434;  Wisconsin  Central  B.  Co.  v. 
Lincoln  County,  67  Wis.  478,  30  N.  W.  619; 
Boorman  v.  Juneau  County,  76  Wis.  550,  45 
N.  W.  675.  Desty  on  Taxation,  p.  658,  sum- 
marlzes  the  rule  as  follows:  "It  should  be 
shown  as  near  as  possible  what  part  Is  Just 
and  what  part  is  unauthorized,  and  that 
whldi  is  Just  should  be  paid,  as  a  condition 
of  obtaining  the  relief  sought"  In  Merrill 
V.  Humphrey,  as  Auditor  General,  24  Mlcb. 
170,  175:  "What  the  details  of  the  relief 
shall  be,  is  not  so  clear.  We  have  already 
said  that  the  complainant  should  be  requir- 
ed to  do  equity,  as  a  condition  of  rell^. 
What  is  Just  to  the  public  cannot  be  done 
unless  he  pays  within  due  time  such  propor- 
tion of  the  tax  assessed  upon  him  as  he  con- 
cedes to  be  fair;  and  we  think  this  payment 
should  be  required  by  the  InJunctiMi  master 
to  be  made  to  the  proper  officer,  as  a  con- 
dition to  the  allowance  of  the  injunction.'* 

A  tender  was  unnecessary  In  the  Fairing* 
ton  Case,  as  section  1643,  Comp.  Laws  1887, 
was  held  to  authorize  rendering  Judgment 
for  the  legal  taxes  due,  and  this  was  held  a 
substitute  for  a  tender.  Section  1640,  Oompi. 
Laws  1887,  provided:  "No  action  shall  be 
commenced  by  the  former  ownw  or  owners 
of  lands,  or  by  any  person  claiming  under 
him  or  them,  to  recover  possession  of  land 
which  has  been  sold  and  conveyed  by  deed 
for  non-payment  of  taxes,  or  to  avoid  such 
deed,  unless  such  action  shall  be  commen- 
ced within  three  years  after  the  recording  of 
such  deed;  and  not  until  all  taxes.  Interest 
and  penalties,  costs  and  expenses  shall  be 
paid  or  tendered  by  the  parties  commencing 
such  action."  Section  1643  provided  that 
"whenever  any  action  or  proceeding  dmil  be 
commenced  and  maintained     *     *     *     to 
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prevent  or  restrain  the  collection  of  any  tax 
or  part  thereof,  •  •  •  or  to  restrain,  pre- 
T«it,  recover  or  delay  any.  payment  of  taxes, 
the  tme  and  Just  amount  of  taxes  dne  upon 
such  property  •  •  *  must  be  ascertain- 
ed and  judgment  must  be  rendered  and  given 
therefor  against  the  tax-payer,"  etc.  These 
sections  were  repealed  In  1S97.  See  section 
110,  c.  126,  p.  207,  Laws  1897.  There  Is  now 
no  statute  In  force  giving  the  right  to  ren- 
der judgment  for  the  taxes  ascertained  to 
be  justly  due  in  an  action  like  this  one,  or 
like  the  action  In  the  Farrlngton  Case,  and 
there  Is  at  present  no  statute  law  in  force 
that  can  be  properly  claimed  to  be  a  suhstl- 
tnte  for  sections  1640,  164S,  Comp.  Laws 
1887.  It  is  Insisted  that  chapter  158,  p.  209, 
Laws  1903,  and  chapt^  166,  p.  232,  Laws 
1903,  and  sections  78,  88,  c.  126,  pp.  286,  280, 
Laws  1897,  authorize  a  Judgment  to  be  ren- 
dered for  the  taxes  in  this  case,  and  that 
such  law  does  away  with  the  necessity  for 
a  tender  of  the  valid  taxes,  and  that  said 
laws  are  of  the  same  etTect  as  section  1648, 
Comp.  Laws  1887.  From  a  careful  reading 
of  these  laws,  it  is  apparent  that  they  do  not 
authorize  the  rendering  of  Judgment  for 
taxes  due  in  a  case  like  this.  The  facts  of 
this  case  do  not  bring  the  action  within  the 
provisions  of  either  of  these  laws,  so  far  as 
rendition  of  Judgment  is  concerned. 

After  the  decision  In  this  case  was  announ- 
ced by  the  trial  conrt,  and  before  findings 
were  made,  the  appellant  asked  leave  to 
amend  the  complaint  as  follows:  "That  this 
plaintiff  Is  willing,  ready,  and  able  to  pay 
any  sum  or  amount  that  the  conrt  may  find 
that  this  plalntill  should  pay  as  a  valid  tax 
or  taxes  upon  the  aforesaid  and  herein-de- 
scribed lands,  or  any  part  thereof,  and  here- 
by offers  to  pay  the  same,"  and,  further, 
"that  the  conrt  ascertain  and  find  the  amount 
of  the  valid  taxes  on  the  hereinbefore  de- 
scribed property  that  this  plaintiff  should 
pay,  that  this  plaintiff  may  be  enabled  to  pay 
the  same."  The  court  denied  this  motion  un- 
less the  plaintiff  deposit  In  court,  within  24 
hours,  the  money  which  the  property  descrll)- 
ed  In  the  complaint  should  contribute  as 
taxes  during  the  years  1896  to  1902,  Inclusive. 
No  d^ioslt  was  made  of  any  amount,  and  the 
action  was  ordered  dismissed.  The  amend- 
ment asked  for  should  not  have  been  granted. 
It  was  not  a  tender  of  any  sum.  It  first  re- 
quired the  court  to  determine  the  legality  of 
all  her  taxes,  in  order  that  she  might  know 
what  sums  to  pay.  The  prayer  for  amend- 
ment was  not  an  equitable  one.  She  must 
pay  or  tender  whatever  sum  was  ascertain- 
able 88  due,  before  her  suit  is  maintainable 
as  an  equitable  suit  In  place  of  burdening 
the  court  with  protracted  litigation  In  ascer- 
taining the  amount  due,  during  which  time 
she  retains  all  moneys  due^  she  must  assume 
that  burden  herself,  and,  as  a  condition  to 
maintaining  the  action,  make  a  tender  of  all 
sums  due  under  her  version  of  the  facts. 
As  said  in  Kaehler  t.  Dobberpuhl,  56  Wis. 


480, 14  N.  W.  644:  "When  a  taxpayer  under- 
takes to  stop  the  officers  of  the  law  from  col- 
lecting a  tax  charged  against  his  property, 
by  a  proceeding  In  equity,  he  should  be  re- 
quired to  demonstrate  by  his  complaint  that 
his  property  is  not  legally  or  equitably 
chargeable  therewith."  In  Flfleld  v.  Mari- 
nette County,  62  Wis.  682,  22  N.  W.  705,  It 
was  said:  "We  must  hold,  therefore,  that  a 
complaint  which  does  not  allege  In  direct 
terms  the  Injustice  and  Inequality  of  the  tax 
assessed  upon  the  plaintiff's  lands,  and  fur- 
ther allege  a  state  of  facts  which,  If  prov- 
ed on  the  trial,  would  establish  the  truth  of 
the  general  allegation  of  its  injustice,  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  for  equitable  relief  unless 
there  be  a  further  allegation  of  an  offer  to 
pay  the  taxes  justly  chargeable  to  the  prop- 
erty of  the  plaintiff  on  account  of  which  he 
seeks  relief."  See,  also.  Hart  v.  Smith,  44 
Wis.  213;  State  Railroad  Tax  Cases,  92  U. 
8.  575,  23  L  Ed.  663;  Palmw  v.  Township 
of  Napoleon,  16  Mich.  176;  County  Commis- 
sioners V.  Union  Mining  Co.,  61  Md.  545; 
Bank  of  Gamett  v.  Ferris,  55  Kan.  120,  89 
Pac.  1042;  O'Kane  v.  Treat,  supra. 

We  have  mentioned  the  objections  to  the 
1896  tax  In  detail  to  show  the  character  of 
the  grounds  npon  which  equitable  relief  Is 
demanded.  For  subsequent  years,  up  to  and 
Including  the  1002  taxes,  the  objections  are  . 
either  identical  or  similar  In  character.  Con- 
ceding, then,  for  the  purposes  of  this  case, 
that  the  levies  and  assessments  are  void  in 
courts  of  law;  still,  under  the  rule  In  the  Far- 
rlngton Case,  the  defects,  omissions.  Irregu- 
larities, or  illegalities  do  not  bring  the  as- 
sessments or  levies  within  any  of  the  classes 
of  assessments  or  levies  that  are  held  void, 
to  the  extent  that  tender  or  payment  may  be 
dispensed  with  In  a  purely  equitable  action. 
The  evidence  shows  in  every  case  that  legal 
taxes  were  levied,  and  this  would  defeat  the 
plaintiff's  prayer  for  unconditional  relief  In  a 
court  of  equity. 

The  judgment  of  the  district  court  is  af- 
firmed.   All  concur. 

ENGBRUD,  X,  having  been  of  counsel. 
did  not  sit  In  the  hearing  of  the  above-enti- 
tled cause;  Hon.  CHARLES  J.  FI8K,  of  the 
First  Judicial  District,  sitting  In  his  place  by 
request 


LYNCH  V.  TOWN  OP  WALDWICK. 

(Supreme  Court  of  Wisconsin.    Dec.  13,  1004.) 

Towws  —  BtrmonrK  hiohwat— injukies— ac- 
Tioif  —  coirraiBUTOBT    rzouqencb  —  bvi- 

DK5CB— fltrFFIOIBNOT— IHBTBUCTIONB. 

1.  In  an  action  against  a  town  for  indies 
from  a  defect  in  a  highway,  evidence  considered, 
and  held  that  the  question  whether  plaintiff  was 
eullty  of  contributory  neeligence  In  walking  np- 
nlll  behind  a  loaded  aleicD  was  for  the  Jury. 

2.  Under  Rev.  St  lEOS,  {  2863,  providing  that 
each  requested  instruction  shall  bie  given  with- 
out change  or  modification,  the  same  mm  ask- 
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lid,  or  refnsed  In  full,  error  cannot  be  assigned 
on  the  refusal  of  an  instruction  unless  it  be 
complete  and  accurate  in  itself  so  that  it  can 
be  given  in  the  words  of  the  request 

3.  In  an  action  for  negligence,  an  instruction 
that  if  plaintiff  placed  himself  in  a  position  of 
known  danger,  when  he  might  have  avoided  it, 
and  while  there  received  the  injury,  he  was 
guilty  of  contributory  negligence,  although  the 
danger  might  have  been  caused  by  defendant, 
was  properly  refused,  since  it  omitted  the  essen- 
tial that  the  injury  did  actually  result  from 
the  conduct  of  plaintiff,  and  that  an  ordinarily 
prudent  man  should,  under  all  the  circumstan- 
ces, have  reasonably  anticipated  some  injury  aa 
the  restilt  of  such  conduct. 

Appeal  trom  Circuit  Court,  Iowa  County; 
George  Clementson,  Judge. 

Action  by  Joseph  Lynch  againat  tbe  town 
of  Waldwick.  From  a  Judgment  la  tavor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Action  for  personal  injuries  due  to  defect 
in  highway.  Evidence  tended  to  prove  that 
plaintiff  and  bis  fatber-ln-law,  with  tbe  tat- 
ter's team  and  sleigb,  were  hauling  to  plain- 
tiff's farm  a  gasoline  engine  weighing  about 
1,500  pounds,  inclosed  in  a  crate  of  which  the 
base  was  approximately  two  feet  by  four,  and 
wbieb  was  about  four  feet  high,  tbe  prin- 
cipal weight  of  tbe  engine  being  In  the  base; 
which  was  placed  longitudinally  in  tbe  sleigh 
about  the  middle  of  tbe  box,  not  secured  in 
any  way.  At  a  place  near  plaintiff's  resi- 
dence there  was  a  bridge,  tbe  approach  to 
wbicb  was  steep,  being  a  rise  of  something 
over  tbree  feet  in  fifteen,  witb  a  log  approx- 
imately four  inches  high  laid  at  the  Immedi- 
ate end  of  tbe  planking  of  tbe  approach,  so 
that  it  formed  an  upright  shoulder  against 
which  a  vehicle  would  strike  In  coming  up 
tbe  grade.  Plaintiff  was  familiar  witb  tbe 
situation.  As  tbey  reached  tbe  foot  of  this 
slope  plaintiff  got  out  of  tbe  sleigh.  In  wbicb 
be  was  sitting  behind  the  engine,  and  walked 
Immediately  behind.  As  the  vehicle  neared 
the  top  of  tbe  slope,  he  saw  the  engine  com- 
menced to  tip,  shouted  "Whoa!"  but  mo- 
mentarily tbe  sleigh  struck  tbe  log  above 
mentioned,  and  tbe  engine  tipped  over  ttack- 
ward  onto  blm  before  he  could  get  away, 
causing  him  considerable  personal  injuries. 
The  testimony  of  both  himself  and  fatber-in- 
Jaw  is  that  the  bofses  were  being  driven  at 
a  Blow  walk,  and  carefully;  that  tbey  bad 
passed  over  several  steep  places,  and  tbe  en- 
gine bad  not  shifted  or  tipped  at  all.  Upon 
a  general  verdict  in  favor  of  tbe  plaintiff,  fol- 
lowed by  tbe  usual  motion  to  set  aside  and 
grant  a  new  trial,  Judgment  was  entered, 
from  which  the  defendant  appeals. 

Aldro  Jenks,  for  appellant  Fiedler  8t 
Fiedler,  for  respondent 

DOnOB,  J.  (after  stating  the  facts).  Ap- 
pellant's principal  contention  is  that  the  evi- 
dence conclusively  establishes  contributory 
negligence  either  on  tbe  part  of  the  plaintiff 
or  on  tbe  part  of  Mr.  Barry,  who  was  driving 
the  team.  Negligence  and  contributory  neg- 
ligence are  essentially  and  peculiarly  ques- 


tions for  tbe  Jury.  They  Involve  not  only  a 
decision  upon  the  credibility  of  tbe  testimony, 
and  deduction  therefrom  as  to  the  physira: 
facts  and  tbe  actual  conduct,  but  also  an  Infer- 
ence of  negligence  or  due  care  from  such  facts 
and  conduct.  Warden  v.  Miller,  112  Wis.  67. 
70,  87  N.  W.  828.  In  tbe  consideration  of 
such  contention  as  now  made  by  appellant,  of 
course  tbe  evidence  must  be  given  its  utmost 
force  in  favor  of  the  pl.ilntiff,  and  all  reason- 
able inferences  must  be  indulged  in  bis  favor. 
Only  when  this  court  can  say  tliat  there  is  no 
conflict  of  credible  evidence  as  to  tbe  facts. 
and  that  from  those  facts,  taken  most  ad- 
versely to  the  appellant  no  reasonable  mind 
could  draw  tbe  inference  of  ordinary  care, 
can  such  contention  be  sustained.  We  do 
not  feel  that  such  a  situation  Is  here  present- 
ed. There  was  evidence  that  tbe  team  was 
being  driven  carefully  and  slowly;  that  the 
engine  itself  was  so  constructed,  balanced. 
and  situated  as  to  render  its  capsizing  im- 
probable; that  It  had  been  subjected  to  vari- 
ous experiments  in  course  of  tbe  Journey,  all 
tending  to  allay  any  fear  of  such  event  The 
plaintiff  did  not  forego  all  precautions,  but. 
realizing  that  tbe  place  in  question  was  a 
difficult  one,  he  withdrew  from  a  position  of 
special  proximity  to  the  engine,  and,  doubt- 
less partly  to  lessen  the  load  and  partly  also 
to  be  further  from  the  engine,  got  out  of  tbe 
sleigb  and  walked  behind.  With  tbe  team 
thus  moving  and  apparently  under  control, 
we  cannot  say  that  tbe  Inference  is  beyond 
question  that  be.  as  an  ordinarily  prudent 
and  Intelligent  man,  should  have  foreseen  the 
probability  of  the  engine  tipping  over  so  sud- 
denly as  to  Injure  him.  Tbe  conduct  of  tbe 
ordinarily  prudent  man  Is  quite  as  much 
within  tbe  experience  and  knowledge  of  jury- 
men as  of  courts,  and  their  decision  has  been 
subjected  to  criticism  before  the  trial  Judge, 
who  has  refused  to  disturb  it  We  cannot 
feel  justified,  upon  this  record,  in  reaching 
a  different  conclusion. 

Appellant  also  assigns  as  error  refusal  of 
an  Instruction  that  "if  the  plaintiff  placed 
himself  in  a  position  of  known  danger,  when 
be  might  have  avoided  it  and  while  there  re- 
ceived the  injury  of  which  he  complains,  be 
was  guilty  of  negligence,  although  the  dan- 
ger may  have  been  caused  by  the  negligence 
of  the  town  authorities."  The  instruction  ia 
fact  given  was  that  if  he  failed  to  exerdae 
such  care  as  the  great  mass  of  mankind  ordi- 
narily exercise  under  tbe  same  or  similar  cir- 
cumstances, he  could  not  recover.  Doubtless 
it  would  have  been  entirely  proper  for  tbe 
court  to  have  instructed  tbe  Jury  that  a 
knowledge  of  danger  was  one  of  the  sur- 
rounding circumstances  and  conditions  -which 
would  require  a  higher  measure  of  care  or 
precaution  than  if  such  danger  were  not 
known;  but  under  familiar  rules  no  error 
can  be  predicated  upon  tbe  refusal  of  a  re- 
quested instruction,  unless  it  be  complete  and 
accurate  in  itself,  so  that  it  can  be  given  in 
tbe  words  of  the  request    Section  2S53.  Rev. 
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St.  1808;  Schroeder  v.  Ry.  Co.,  117  Wla.  83, 
42,  93  N.  W.  837;  Taylor  v.  Sell,  120  Wis.  32, 
97  N.  W.  498.  This  requested  Instruction 
lacks  two  Important  qualifications  essential 
to  Its  accuracy:  Blrst,  that  the  Injury  did 
actually  result  from  the  conduct  of  the  plain- 
tiff; and,  secondly,  that  an  ordinarily  prudent 
luan  should,  under  all  the  circumstances, 
have  reasonably  anticipated  some  Injury  as 
the  result  of  such  conduct.  Mere  careless- 
ness does  not  prevent  recovery  by  the  plain- 
tlir,  unless  it  b^  negll^nce;  that  Is,  unless  an 
ordinarily  prudent  man  would  have  antici- 
pated the  prohaWlity  of  some  injury.  Rhy- 
ner  v.  Menasha,  107  Wis.  201,  208,  83  N.  W. 
303.  Nor  can  It  defeat  the  action  unless  it 
did  in  fact  contribute.  Cummlngs  v.  Na- 
tional Furnace  C!o.,  60  Wis.  603,  616,  18  N. 
W.  742,  20  N.  W.  665.  No  error  was  com- 
mitted in  refusing  the  request. 
Judgm'ent  afSrmed. 


WILLIAMS  T.  WILLOCK. 
(Supreme  Court  of  Wisconsin.    Dec.  13,  1904.) 

CUBKS    or    COUBTS— BIOHT    TO    BECOVEB    FBE8. 

1.  Under  Rev.  St  1898,  g  747,  giving  the  clerk 
of  the  circuit  court  certain  fees,  the  clerk  is  en- 
titled, on  dismissal  for  want  of  prosecntion,  to 
recover  these  fees  of  defendant,  thoogh  he  does 
□ot  exercise  the  right  given  him  by  section  748 
to  require  the  fees  to  be  paid  in  advance  or  by 
the  prevailing  party  before  entry  of  judgment 

Appeal  from  Winnebago  County  Court;  C. 
I>.  Cleveland,  Jndge. 

Action  by  D.  O.  Williams  against  James 
Willock.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

B.  E.  Van  Keuren,  for  appellant  Williama 
&  Williams,  for  respondent 

CASSODAY,  O.  J.  It  appears  from  the 
record  that  an  action  was  commenced  by  one 
Zahler  against  this  defendant  In  the  circuit 
court  for  Winnebago  county;  that  the  venue 
was  changed  to  Fond  du  Lac  county;  that 
the  plaintiff  herein  was  at  the  time  the  clerk 
of  the  circuit  court  for  that  county;  that 
when  the  cause  was  reached  In  its  order  for 
trial,  it  was,  on  motion  o'f  the  defendant, 
dismissed  for  want  of  prosecution,  and  judg- 
ment was  thereupon  entered  accordingly; 
that  subsequently  the  plaintiff  herein  made 
out  bis  itemized  bill  for  clerk's  fees  in  that 
action,  amounting  in  the  aggregate  to  $6.25, 
of  which  sum  ?2  was  paid  by  Zahler  for  fll- 
iDK  papers  at  bis  request  The  balance  of 
$4.25  the  plaintiff  requested  the  defendant 
to  pay,  but  he  refused  to  do  so.  Thereupon 
the  plaintiff  commenced  this  action  to  recov- 
er the  same,  before  a  justice  of  the  peace, 
and  In  his  complaint  alleged  that  such  serv- 
ices were  rendered  at  the  request  of  the  de- 
fendant in  the  sum  last  mentioned,  according 
to  such  Itemized  bill  thereunto  annexed,  with 
the  credit  for  the  amount  paid  by  Zahler.  as 
mentioned.  The  defendant  answered  to  the 
effect  that  the  plaintiff  herein,  as  such  clerk, 


did  not,  before  the  entry  of  Judgment  re- 
quire the  defendant  to  pay  such  fees,  and  did 
not  demand  payment  thereof  until  a  short 
time  prior  to  the  commencement  of  this  ac- 
tion, and  that  the  defendant  never  agreed  oi 
promised  to  pay  such  fees  or  any  part  there- 
of. Upon  the  trial  before  the  justice,  the 
plaintiff  herein  recovered  judgment  for  $3.75 
damages  and  costs.  From  that  judgment 
the  defendant  appealed  to  the  county  court 
for  Winnebago  county,  and  that  court,  after 
hearing  the  parties,  affirmed  the  judgment 
of  the  justice,  with  costs,  and  directed  the 
clerk  ot  that  court  to  enter  judgm«tt  accord- 
ingly. From  the  judgment  so  entered,  the 
defendant  brings  this  appeal. 

The  judgment  so  affirmed  only  covered 
Items  of  clerk's  fees  prescribed  by  the  stat- 
ute. Section  747,  Rev.  St  1898.  That  sec- 
tion provides  that  "the  clerks  of  the  several 
circuit  courts  shall  be  entitled  to  the"  fees 
therein  prescribed,  "and  no  more."  St.  Croix 
County  v.  Webster,  111  Wis.  270,  87  N.  W. 
302.  The  mere  fact  tbat  the  plaintiff,  as 
such  clerk,  did  not  exercise  his  right  given  by 
the  statute  to  "require  his  fees  to  be  paid  In 
advance  for  any  services"  in  the  action,  did 
not  bar  blm  from  recovering  pay  for  his 
services  from  the  party  for  whose  benefit 
they  were  rendered.  Section  748,  Rev.  St. 
1898.  His  duty  to  i)erform  the  services.  In 
the  absence  of  such  requirement  continued 
the  same  as  though  be  had  been  paid  in  ad- 
vance. Lang  V.  Menasha  Paper  Co.,  119  Wis. 
1,  6,  96  N.  W.  393.  We  perceive  no  reason 
why  the  party  for  whose  benefit  the  services 
were  rendered  should  not  be  liable  therefor. 
The  defendant's  proceedings  In  the  action 
and  the  dismissal  of  the  same,  and  the  enter- 
ing of  judgment  thereon  in  his  favor,  made 
It  the  duty  of  the  plaintiff,  as  such  clerk,  to 
perform  the  services  for  which  he  recovered 
judgment 

It  is  claimed  that  there  was  an  understand- 
ing or  agreement  between  the  plaintiff  and 
the  defendant  to  the  effect  that  the  defend- 
ant should  only  pay  the  plaintiff's  fees  in  full 
In  case  he  succeeded  in  collecting  the  judg- 
ment It  is  enough  to  say  that  we  find  nd 
sufficient  evidence  in  the  record  to  establish 
any  such  agreement. 

The  judgment  of  the  county  court  for  Win- 
nebago county  is  affirmed. 


FIRST  NAT.   BANK   OF  MILWAUKEE  v. 

BUETOW  et  al. 
(Supreme  Court  of  Wisconsin.  ■  Dec.  13,  1904.> 

APPEAL — BINDIROB  0»  I.0WEB  COUBT— CONCLU- 
8IVE:<ESS  —  EXECUTION  OF  WEITTBN  INSTKU- 
MENT— FRAUD— EVIDENCE — SUFFICIENCT. 

1.  To  set  aside  a  written  instrument  on  the 
ground  of  fraud,  the  evidence  of  the  fraud  must 
be  clear  and  satisfactory. 

2.  In  order  to  set  aside  findings  of  fact  by  a 
trial  court  they  must  appear  to  be  contrary  t» 
the  clear  preponderance  of  the  evidence. 

f  1.  See  Cancellation  of  Inatrumanta,  veL  t.  Cent 
Dig.  i  102. 
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3.  In  aa  aedoa  an  a  written  gnaran^,  eri- 
dence  held  to  support  a  finding  of  the  trial  court 
that  its  execution  was  not  procured  by  misrepre- 
sentations as  to  its  nature. 

Appeal  from  Circuit  Court,  Milwaukee 
County;   Orreu  T.  Wllllama,  Judge. 

Action  by  the  First  National  Bank  of 
Milwaukee  against  Charles  J.  L.  Buetow 
and  others.  From  a  Judgment  for  plaintiff, 
defendant  Buetow  appeals.    Affirmed. 

Action  to  recover  on  a  guaranty  wherdn 
defendant  Charles  J.  L.  Buetow  and  others 
la  due  form  Jointly  and  severally  agreed  to 
pay  or  cause  to  be  paid  to  plaintiff  all  loans, 
drafts,  notes.  Interest,  demands  and  lia- 
bilities of  every  kind  and  description,  wblcli, 
when  sucb  guaranty  was  made,  were,  or 
thereafter  might  be  due  or  owing  by  the 
Suhm  Leather  Company  to  plaintiff  upon 
the  same  or  any  part  thereof  bec<Mning  dne, 
waiving  all  proceedings  to  collect  from  the 
principal  debtor  oc  any  one  else,  and  also 
demand,  notice  and  protest  of  every  kind, 
and  agreeing  that  the  obligee,  without  no- 
tice, might  surrender  or  release  securities 
beld  by  It  and  grant  extensions  of  time,  and 
from  time  to  time  renew  any  obligations  of 
said  principal  without  notice. 

The  Indebtedness  alleged  in  the  complaint 
to  fall  within  the  obligations  of,  and  en- 
forceable under,  such  guaranty  was  $9,000, 
of  principal  and  tbe  interest  tbereon,  evi- 
denced by  a  promissory  note  of  ^,000,  and 
a  like  note  for  $4,000.  Defendant  answered 
and  among  other  things  counterclaimed  to 
tbe  effect  that  when  the  guaranty  was  ex- 
ecuted he  was  an  endorser  to  plaintiff  on  a 
$3,000  note  of  said  leather  company;  that 
be  was  unable  to  read  the  guaranty  and  un- 
derstand it  without  assistance,  which  was 
known  to  plaintUTs  cashier,  and  that  he 
signed  the  same  relying  upon  representattons 
made  by  such  cashier  that  the  effect  thereof 
was  merely  to  permit  plaintiff  and  the  mak- 
er of  such  note  to  renew  It  from  time  to 
time  within  one  year  without  obtaining  bla 
Indorsement  thereon  In  order  to  preserve 
his  liability  for  the  payment  of  the  indebted- 
ness; that  when  asked  to  sign  the  guar- 
anty he  requested  time  to  examine  it  and 
for  permission  to  take  the  same  away  for 
that  purpose,  but  ttiat  he  was  persuaded  not 
to  Insist  thereon  and  to  sign  the  paper  at 
once  by  the  representations  aforesaid. 

The  counterclaim  was  duly  replied  to. 
The  issue  thus  formed  was  deemed  to  be 
triable  by  the  court  and  was  so  tried,  the 
result  being  a  decision  in  favor  of  the  plain- 
tiff. 

Other  Issues  raised  t^  tbe  answer  were 
then  tried  before  a  Jury  resulting  in  a  ver- 
dict for  plaintiff  for  $10,433.34.  Thereon 
Judgment  was  rendered  from  which  defend- 
ant Buetow  appealed. 

Nath.  Pereles  &  Sons  and  Charles  S.  Car- 
t«',  for  appellant  Miller,  Noyes  &  Miller, 
for  respondent. 


MARSHALL,  J.  (after  stating  the  facts). 
The  sole  question  presented  on  this  appeal 
Is,  does  the  evidence  warrant  the  finding 
that  appellant  was  not  wrongfully  persuad- 
ed by  respondent's  cashier  to  sign  the  gnar- 
anty?  On  that  two  well-known  mles  are 
to  be  observed,  viz.:  To  set  aside  a  written 
Instrument  on  the  ground  of  fraud,  the  evi- 
dence of  the  fraud  must  be  clear  and  satis- 
factory. In  ofder  to  set  aside  findings  of 
fact  made  by  a  trial  court,  they  must  appear 
to  be  contrary  to  the  clear  preponderance  of 
the  evidence.  After  carefully  studying  the 
record  before  us  the  view  prevails  that  the 
findings  cannot  be  disturbed.  Hie  testi- 
mony bearing  thereon  was  mainly  given  by 
appellant  and  respondent's  cashier.  The  for- 
mer emphatically  supported  the  material  al- 
legations of  his  counterclaim.  He  gave  aa 
an  excuse  for  not  reading  the  paper  before 
signing  It  that  he  did  not  have  his  glasses 
with  him  and  could  not  read  understandlng- 
ly  without  them.  He  gave  as  an  excuse  for 
not  having  some  one  not  adversely  Interested 
to  him  read  the  paper  for  his  benefit,  or 
take  time  to  otherwise  understand  it  that 
the  cashier  persuaded  him  not  to  delay  as  It 
was  Important  to  conclude  the  matter  pres- 
entiy.  On  those  points  appellant  was  cor- 
roborated to  some  extent  by  one  of  liia  as- 
sociate guarantors.  There  was  some  evi- 
dence given  by  him  upon  cross-examination 
to  .the  effect  that  on  a  former  occasion  he 
gave  testimony  indicating  that  be  read  the 
Instrument  sufflclentiy  to  get  some  idea  of 
its  meaning.  The  cashier  denied,  appelant 
stated  that  he  could  not  read  the  paper,  or 
desired  to  take  It  home  for  the  purpose  of 
reading  it,  or  anything  about  signing  It  to 
be  good  for  a  year.  He  further  testlfled 
that  he  explained  the  Instrument  folly  to 
the  appellant;  that  he  did  not  read  It  to 
him,  but  gave  It  to  him  for  examination; 
that  he  said  to  him,  "We  are  having  a  lot 
of  trouble  from  time  to  time  getting  in- 
dorsements on  new  paper  and  new  notes  and 
the  guaranty  will  avoid  all  trouble  of  get- 
ting Indorsements.  It  takes  the  place  ot 
indorsements."  To  which  he  replied,  "  'All 
right,'  and  signed  it"  There  was  some  evi- 
dence to  the  effect  that  one  of  appellant's 
associate  guarantors  stood  by  during  the  con- 
versation between  appellant  and  respond- 
ent's cashier;  that  no  effort  was  made  by 
appellant  to  have  such  associate  explain  the 
paper;  that  the  latter  understood  Its  import 
and  that  neither  he  nor  the  other  associate 
guarantor  made  any  defense  to  the  action. 
The  words  "new  note,"  which  counsel  for  ap- 
pellant urges  upon  our  attention  as  IhtoI- 
vlng  an  admission  by  appellant's  cashier  that 
only  renewals  of  the  $3,000  note  were  In 
contemplation  when  the  paper  was  signed, 
have  been  considered.  Tbe  circumstance  of 
their  Qse  Is  quite  persuasive  In  support  of  ap- 
pellant's position.  However,  there  stands 
the  positive  evidence  of  the  cashier  that  he 
fully  explained  the  paper  to  appellant,  some 
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eTldence  tbat  the  latter  took  the  paper  into 
bis  hands  (or  ezamlnatfon  and  to  some  ex- 
tent, at  least,  read  it;  the  fact  that  the 
meaning  of  the  paper  would  be  obvloua  to 
any  person  exercising  ordUuu7  care  In  ex- 
amining It;  the  fact  that  one  of  the  guar^ 
antors  stood  by,  where.  If  he  were  paying 
any  attention  to  the  matter,  he  might  have 
heard  what  occurred,  though  there  was  evi- 
dence that  he  did  not  hear  the  same;  the 
fact  that  appellant  had  ample  opportunity 
to  have  the  Instrument  explained  to  him  by 
one  of  his  associates  and  did  not  secure 
such  explanation;  the  fact  that  the  other 
associate  guarantors  understood  the  paper, 
as  is  indicated  by  their  making  no  defense 
thereto,  the  improbability  that  the  cashier 
committed  such  a  barefaced  fraud  as  Is 
claimed,  and  otba  circumstances  appearing 
In  the  evidence,  which,  in  the  whole^  pre- 
clude holding  that  the  findings  on  the  issue 
aa  to  fraud  are  against  the  clear  prepon- 
derance of  the  evidence.  Therefore  the 
Judgment  appealed  from  most  be  affirmed. 
So  ordered. 


HANBT  SCHOOL  FURNITURE  GO.  v. 
MBDART. 

(Supreme  Court  of  Wisconsin.    Dec.  18,  1904.) 

OOnTRAOTB— COICSTBUCTION— BOHD   BCOBinS 
BKNBWAL  H0TI8. 

1.  A  bond  in  renewal  of  a  former  bond  secur- 
ing the  payment  of  notes  recited  that  the  oblieee 
was  willins  to  roiew  the  notes  in  consideration 
of  the  bond,  and  provided  that  the  bond  shoald 
be  void  if,  within  a  year,  or  at  the  expiration 
of  any  renewal  notes,  the  principal  obligor 
should  pay  the  notes  or  renewals,  and  that  the 
notes  might  l>e  renewed  during  one  year,  for 
Iieriods  costomary  in  bankable  paper,  and  that 
the  liability  of  the  surety  stiould  not,  in  any 
event,  exceed  a  certain  sum.  Held,  that  the 
obligee  was  required  to  renew  the  notes  only 
once,  and  not  to  grant  repeated  renewals  for 
the  space  of  a  year. 

Appeal  from  Clrcnlt  Court;  La  Crosse 
County. 

Action  by  the  Haney  School  Furniture 
'Company  against  J.  S.  Medary.  From  ■ 
Judgment  for  defendant,  plaintiff  appeal*. 
Reversed. 

Action  by  the  obligee  to  recover  of  the 
surety  for  breach  of  a  bond,  the  material 
portions  of  which  are  as  follows; 

"Know  all  men  by  these  presents.  That  we, 
C.  F.  Lockwood  and  J.  S.  Medary  are  bound 
onto  the  Haney  School  Furniture  Co.  in  the 
penal  sum  of  two  thousand  dollars,  for  pay- 
ment of  which  *  *  *  we  bind  ourselves 
*    *    *. 

"Sealed  with  our  seala  and  dated  this  16th 
day  of  May,  1900.  •  •  •  Whereas.— the 
■aid  Lockwood  has  been  for  some  time  and 
now  is  Indebted  to  said  Furniture  Company 
upon  notes  which  have  been  from  time  to 
time  renewed  and  upon  open  account,  •  •  • 
and  said  Medary  has  been  surety  for  said 
Lackwood  to  the  extent  of  two  thousand  dol- 
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lars  under  a  bond  covering  the  transactions 
of  one  year  subsequent  to  May  16th,  1899, 
and  said  Lockwood  has  been  and  is  continu- 
ing to  make  payments  on  such  indebtedness, 
and  said  Company  is  willing  to  renew  and 
carry  said  notes  in  consideration  of  this  bond, 
which  Is  given  in  substitution  and  exchange 
for  the  aforesaid  bond. 

"Now  therefore,  the  conditlou  of  this  obli- 
gation is  such  that  if  within  one  year,  or  at 
the  expiration  of  any  renewal  notes  given 
during  the  year  said  Lockwood  shall  pay 
said  notes  and  all  renewals  therefor,  then  this 
obligation  shall  be  void. 

"It  is  agreed  that  the  said  notes  may  be 
from  time  to  time  renewed  during  the  said 
year  and  for  the  period  customary  in  bank- 
able paper,  and  that  the  liability  of  the  sure- 
ty hereunder  shall  in  no  event  exceed  the 
sum  of  two  thousand  dollars. 

"C.  F.  Lockwood.    [Seal.] 
"J.  S.  Medary.         [Seal.]" 

The  breach  alleged  was  that  a  renewal  of 
the  notes  mentioned  occurred  March  11, 1901, 
all  being  put  in  one  note  for  $2,538.35,  due 
May  16, 1901;  that  neither  the  original  notes 
nor  any  of  the  renewals  were  paid  within 
one  year  from  the  date  of  the  bond  or  there- 
after, and  that  June  26th  after  the  maturity 
of  the  last  renewal  mentioned,  and  after  the 
maturity  of  the  bond,  due  demand  was  made 
for  payment  by  the  surety  of  the  sum  of 
$2,000,  and  that  the  same  was  refused. 

The  defendant  pleaded  that  plaintiff 
breached  the  bond,  in  that  when  the  note  of 
March  11,  1001,  became  due  it  refused,  upon 
due  request  therefor,  to  renew  the  same.  The 
evidence  was  to  the  effect  that  there  was 
such  refusal.  A  verdict  was  directed  in  fa- 
vor of  the  defendant  and  Judgment  was  ren- 
dered accordingly. 

McConnell  &  Schwelzer  and  A.  C.  Denni- 
■on,  for  appellant  Woodward  &  Lees,  for 
respondent 

MARSHALL,  J.  (after  stating  the  facts). 
The  only  question  for  decision  is:  Did  the 
provision  at  the  foot  of  the  bond  that  "said 
notes  may  be  from  time  to  time  renewed  dur- 
ing the  said  year"  secure  to  the  maker  there- 
of the  privilege  to  renew  from  time  to  time 
as  notes  fell  due  during  one  year,  or  was 
Its  purpose  to  enable  the  obligee  to  take  re- 
newals without  affecting  the  liability  of  the 
surety?  The  court  below  took  the  former 
view.  Very  litUe  light  can  be  shed  on  the 
subject  as  to  which  view  is  correct  by  re- 
ferring to  authorities,  or  by  discussion.  None 
but  very  familiar  rules  for  construction  fur- 
nish aid  in  the  matter.  The  general  features 
of  the  bond  indicate  pretty  clearly  an  inten- 
tion that  renewals  should  not  be  taken,  due 
after  one  year  from  its  date.  If  such  renew- 
als had  been  taken  respondent  would  very 
likely  have  claimed,  and  with  reasonable 
ground  therefor,  a  fatal  breach  of  the  bond. 
It  seems  pretty  clear  that  the  sole  considera- 
tion for  the  instrument  was  the  first  renewal 
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of  the  notes.  Th«  words  "renew  and  carry 
said  notes"  refer  to  one  renewal  only. 
While  It  was  contemplated  that  there  might 
be  re-renewals,  It  being  said  In  effect,  that 
payment  of  renewals  sbonid  extlngalsb  the 
bond,  no  obligation  for  such  renewals  is  men- 
tioned In  the  consideration.  The  plain  pur- 
pose at  that  point  seems  to  have  been  that 
In  case  of  renewals,  payment  thereof  shonld 
have  the  same  effect  as  the  payment  of  the 
original  paper.  The  language  which  follows: 
"It  Is  agreed  that  the  notes  may  be  from 
time  to  time  renewed  dnrlng  the  said  year," 
etc.,  "and  that  the  llkbtllty  of  the  surety 
hereunder  shall  In  no  event  exceed  two  thou- 
sand dollars,"  does  not  seem  to  have  been 
used  to  secure  to  the  principal  obligor  an 
advantage,  but  to  give  a  carefully  guarded 
privilege  to  the  obligee,  as  between  it  and 
the  surety.  It  says  to  the  latter,  you  may 
favor  the  principal  obligee  by  renewals  with- 
in one  year,  without  releasing  the  liability 
of  the  surety  to  yon,  it  being  understood, 
however,  that  in  no  event  shall  the  tatter's 
liability  exceed  two  thousand  dollars.  If 
that  is  the  correct  construction  of  the  instru- 
ment, and  we  are  constrained  to  hold  that  it 
is,  appellant  was  not  bound  to  renew  the 
notes  when  requested  to  do  so  May  10,  1001, 
and  the  refusal  to  do  so  did  not  release  the 
surety. 

It  seems  that  the  learned  trial  court  may 
have  been  persuaded  to  adopt  a  contrary 
view  to  the  conclusion  we  have  reached  by 
applying  the  rule  that  in  case  of  uncertain- 
ty as  to  which  of  two  reasonable  meanings 
of  an  Instrument  affecting  the  liability  of 
the  surety  is  the  proper  one,  that  one  should 
be  adopted  -which  la  most  favorable  to  him. 
We  are  unable  to  discover  In  the  situation  be- 
fore us  such  uncertainty.  We  note  that  the 
learned  counsel  for  respondent  gives  much 
signiflcance  to  the  words  "renew  and  carry 
said  notes  In  consideration  of  this  bond,"  as 
suggesting  renewals  from  time  to  time-  dur- 
ing the  year.  It  was  so  easy  to  use  lan- 
guage plainly  indicating  that,  if  such  was 
the  intention,  the  omission  y to  use  It  per- 
suades strongly  to  the  conclusion  that  the 
willingness  In  praesentl  to  renew  refers  to 
one  renewal,  and  that  the  word  "carry"  re- 
fers to  the  original  note,  the  idea  being  that 
whether  the  Indebtedness  remained  eviden- 
ced by  the  latter  or  by  renewals,  the  obligee 
was  willing  to  carry  the  same  for  one  year. 
While  plainly  appellant  obligated  itself  to 
renew  the  notes  existing  at  the  date  of  the 
bond,  if  desired,  the  surety  Just  as  plainly 
bound  himself  for  payment  of  the  Indebted- 
ness evidenced  by  such  notes,  whether  the 
same  remained  evidenced  thereby  or  re- 
newals thereof,  if  they  were  not  paid  by  the 
maker  within  one  year.  The  words  "pay  and 
discharge  the  aforesaid  notes,"  (meaning 
those  existing  at  the  time  the  bond  was 
made,)  "and  all  renewals  therefor,"  make 
that  plain.  So  "renewals"  at  tliat  point  re- 
far  to  presently   existing  notes,  not  re-re- 


newals. Otherwise  the  added  clauae  provid- 
ing for  such  re-renewals  would  be  merely 
surplusage.  A  construction  of  an  instrument 
which  treats  language  apparently  deliberately 
Incorpoi'ated  therein  ih  regard  to  an  impor- 
tant matter  as  useless,  is  not  to  be  adopted, 
if  it  can  reasonably  be  avoided. 

The  Judgment  of  the  circuit  court  1b  re- 
versed and  the  cause  reoianded  for  a  new 
triaL 


HAUBNER  V.  CITY  OF  MILWAUKEE. 

SAME  V.  CITT  OF  MILWAUKEE  et  al- 

(Suprems  Court  of  Wisconsin.    Dea  IS,  1904.) 

ItUniCIPAI.  OOBPOBATIONS  —  SIBrar  nCPBOVB- 
ItKNTS  —  ABSESSMKNT — BENEFflS  AND  DAM- 
AOCS— BEABSESSUENT— COKSTITUTIOIfAI.  I.AW 
— DUE  PB0CES8  OF  I.AW— KIOHT  TO  I.KOAL 
KBICEDIES. 

1.  Under  Rev.  St  1898,  I  2S47,  providing  for 
the  union  of  several  causes  of  action  in  the 
same  complaint,  and  section  2844,  providin); 
that,  when  Issues  triable  by  Jury  and  ether 
Issues  triable  by  the  court  arise  in  an  action, 
the  court  shall,  in  its  discretion,  direct  the  trial 
of  the  one  or  the  other  to  be  first  had,  the  order 
of  trial  of  separate  actions — one  brought  against 
a  city  for  damans  for  change  of  grade  in  a 
street,  and  the  other  brought  against  the  city, 
its  treasurer,  and  another,  to  annul  an  assess- 
ment certificate,  and  for  an  injunction — wb5 
within  the  discretion  of  the  trial  court,  and  it 
was  not  error  for  it  to  refuse  to  consolidate  the 
two,  and  try  the  action  for  damages  before  the 
equitable  suit 

2.  Under  the  cliarter  of  the  city  of  Milwaukee. 
an  assessment  to  cover  the  expense  of  grading 
a  street,  in  which  the  several  lots  were  not 
separately  considered,  and  which  was  made,  not 
at  the  time  of  viewing  the  premises,  bnt  at  a 
different  time,  and  at  the  office  of  the  board  of 
public  works,  and  which  made  a  uniform  assess- 
ment of  benefits  per  front  foot  along  the  entire 
line  of  the  street,  and  awarded  no  damages  for 
the  injuries,  was  void. 

3.  Under  Laws  1903,  p.  572,  c.  354,  amend- 
ing Rev.  St  1898,  §  1210e,  so  as  to  read  that 
if,  in  any  action  at  law  for  the  recovery  of 
benefits  arising  from  a  failure  to  make  a  proper 
assessment  of  benefits  and  damages  for  street 
Improvements,  the  court  determines  that  sncb 
assessment  is  invalid,  it  shall  stay  all  proceed- 
ings until  a  new  assessment  be  had,  it  is  error 
for  the  court,  in  an  action  at- law  for  damages 
for  a  change  in  the  grade  of  a  street  to  refuse 
to  grnnt  a  stay  of  proceedings  and  order  a  re- 
apsPKsment. 

4.  I>nw8  1003.  p.  672.  c.  354,  amending  Rev. 
St  18!)S,  f  1210e,  so  as  to  provide  that  if.  in 
any  action  at  law  for  the  recovery  of  damages 
arising  from  a  failure  to  make  a  proper  assess- 
ment of  benefits  and  damages,  for  street  im- 
provements, the  court  determines  that  the  as- 
sessment is  invalid,  it  shall  stay  all  proceed- 
ings until  a  new  assessment  be  bad,  does  not 
affect  any  substantial  right  and  is  applicable 
to  any  proceeding  subsequently  instituted,  al- 
though the  assessment  complained  of  was  made 
prior  to  its  enactment 

5.  Under  the  charter  of  Milwaukee,  providing 
for  compensation  for  damages  in  excess  of  bene- 
fits on  the  taking  of  property  for  streets  and 
other  purposes,  and  for  appeals  from  the  assess- 
ments of  damages  and  benefits  to  the  eircnit 
court,  and  further  providing  that  hi  case  the 
lot  owner  succeeds  on  the  appeal,  the  dllEerenoe 
between  the  amount  assessed  and  the  amount 
finally  adjudged  shall  be  paid  ont  of  the  proper 
ward  fnnds  to  the  persons  entitled  thereto,  the 
taxable  property  of  the  city  is  a  pledge  or  fond 
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to  which  the  lot  owner  may  resort  for  paTmant 
in  the  manner  prescribed  bj  statute. 

&  Laws  1903,  p.  572,  c.  3M,  amending  B«y. 
St  1898,  I  1210e,  and  providing  for  a  reassess- 
ment of  benefits  and  damage*  for  street  im- 
provements in  an  action  brought  by  a  lot  owner 
to  recover  damages  arising  from  a  failure  to 
make  a  proper  assessment,  is  not,  although  con- 
strned  so  as  to  apply  to  an  action  instituted  on 
account  of  a  defective  assessment  made  prior  to 
its  enactment,  and  at  a  time  when  the  charter 
of  the  city  provided  that  an  appeal  to  the  elr- 
ciUt  court  should  be  the  lot  owner's  only  remedy 
for  an  erroneous  assessment,  repugnant  to  the 
fourteenth  amendment  to  the  federal  Constitu- 
tion, forbidding  a  state  from  depriving  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law. 

7.  Nor  is  the  statute  repugnant  to  Const  art 
Jt  8  9.  guarantying  to  every  person  a  certain 
remedy  at  law  for  all  injuries  or  wrongs  which 
he  may  receive. 

8.  Nor  is  it  reputrnant  to  Const  art.  1,  S  18, 
prohibiting  the  taking  of  private  property  for 
public  use  without  just  compensation. 

Appeal  from  Superior  Court,  Milwaukee 
County;   J.  O.  liudwlg.  Judge. 

Separate  actions  by  Frank  Hanbner 
against  the  city  of  Milwaukee  and  against 
tbe  city  of  Milwaukee  and  others.  From 
judgments  for  plaintiff,  defendants  appeal. 
Reversed. 

NoTember  5,  1908,  the  plaintiff,  as  owner 
of  lot  6  in  block  13,  having  a  front  on  Fifth 
street  of  tSO  feet,  commenced  this  action  at 
law    la   the  superior  court   for  Milwaukee 
county  to  recover  damages  for  cutting  down 
tbe  street  in  front  of  his  lot;  and  thereby 
injuring  his  premises.     The  complaint  al- 
leges,  among   other  things.   In    effect,    that 
March  14,  1900,  the  city,  by  ordinance,  per- 
manently   established    the    grade    of    Fifth 
street  from  Burleigh  street  (being  the  street 
next  south  of  the  plaintiff's  lot)  north  to  Ring 
street,  and  beyond  several  blocks  north  of  the 
plalntHTs  lot;  that  by  such  grade  the  center 
ot  Auer  avenue  (being  the  first  street  north 
of    plaintiff's  lot)   was  20  feet   higher  than 
tJie  center  of  Burleigh  street,  and  the  south 
line  of  Ring  street,  which  is  the  first  street 
north  of  Aner  avenue,  was  43V&  feet  higher 
tban  Burleigh  street;  that  May  19,  1902,  tbe 
l>oard    of    public    works    recommended    the 
grading  and  macadamizing  of  Fifth  street; 
tbat  July  14,  1002,  the  c<Mnmon  council,  by 
resolution,  directed  the  t)oard  of  public  works 
to    improve   Fifth   street,    as   recommended, 
-from  Chambers  street  (being  the  first  street 
south  of  Burleigh  street)  to  Ring  street;  4hat 
Augasl  26,  1902,   the  board  transmitted  to 
tbe  common  councU  Its  assessment  of  bene- 
fits and  damages  to  the  lots  fronting  on  Fifth 
street  between  Chambers  street  and  Ring 
stxeet  by  reason  of  such  Improvement,  dated 
,A.ugust  16,  1902,  reciting  that  it  viewed  the 
premises  August  6,  1902,  and  that  the  bene- 
fits  to  the  plain tlfTs  lot  No.  6  were  $175 
rtbat  is  to  say.  $3.50  per  front  foot),  and  his 
daxnages  nothing;   that  the  benefits  to  each 
nnd  all  the  lota  on  both  sides  of  Fifth  street 
between  Burleigh  street  and  King  street  were 
.assessed  therein  at  $3.30  per  front  foot,  and 
XEO    damages   were  assessed  to  any  of  said 


lots;  that  such  assessment  was  unlawful, 
arbitrary,  and  not  made  on  view  of  the  prem- 
ises, nor,  as  to  the  effect  of  the  grading  as 
to  each  lot  or  piece  of  land,  separately,  but 
was  falsely  and  arbitrarily  made,  as  men- 
tioned, at  the  office  of  the  board,  without 
personal  inspection,  and  withont  considering 
the  damage  to  the  lots,  respectively,  and 
such  assessment  was  based  solely  upon  the 
cost  of  the  improvement  per  front  foot; 
that  the  board  well  knew  that  the  plaintiff's 
lot  would  be  Injured  at  least  to  the  extent 
of  the  special  assessment  certificate  to  be  is- 
sued thereon,  and  for  which  injury  no  con- 
sideration or  allowance  was  made;  that  the 
original  surface  of  the  center  line  of  Fifth 
street  between  Burleigh  and  Ring  streets 
varies  more  than  42  feet  from  a  level:  that 
on  the  east  line  of  Fifth  street  such  varia- 
fion  Is  more  than  37  feet,  and  on  the  west 
line  of  such  street  such  variation  Is  43.49 
feet;  that  the  grading  of  Fifth  street  in 
question  varies  from  the  fill  of  6  or  6  feet 
to  a  cut  of  from  10  to  12  feet  along  various 
parts  thereof,  but  that  the  board  made  a 
uniform  assessment  of  ben^ts  of  $3.60  per 
front  foot,  and  awarded  nothing  for  dam- 
ages or  injury;  that  August  30,  1902,  the 
common  council  adopted  such  assessment, 
and  thereufter  let  the  contract  for  such  Im- 
provement to  the  contractor,  the  defendant 
Froemmlng,  in  the  equity  suit,  under  and  in 
pursuance  of  said  assessment,  and,  by  the 
authority  and  direction  of  the  city,  proceed- 
ed to  do  the  work;  that  such  work  was  so 
negligently  and  Improperly  performed  that 
the  plaintiff's  approach  to  his  lot  along  the 
entire  front  was  blocked  and  shut  off  by  a 
vertical  wall  of  earth  from  8  to  10  feet  in 
height,  to  the  plalntlfTs  great  damage;  that 
the  cost  of  cutting  and  filling  in  front  of 
the  plaintiff's  lot  was  $79.80,  and  all  other 
60-foot  lots  varied  from  $4.20  to  $86.70— and 
prays  judgment  for  $2,000  as  damages. 

January  21,  1904,  the  defendant  answered 
such  complaint,  by  way  of  admissions,  de- 
nials, and  counter  allegations.  February 
13,  1904,  the  plaintiff  commenced  an  action 
In  the -circuit  court  to  annul  the  assessment 
certificate,  and  to  cancel  and  set  aside  the 
same  and  for  an  injunction.  Jime  4,  1904, 
the  defendant  served  its  answer  in  such 
equity  suit  so  pending  In  the  circuit  court 
June  10,  1904,  the  action  at  law  was  called 
for  trial  in  the  superior  corurt.  Thereupon 
the  defendant  asked  leave  to  amend  its  an- 
swer setting  up  the  pendency  of  the  equi- 
table action  In  the  circuit  court,  and  asked 
that  the  venue  of  the  action  at  law  be 
changed  to  the  circuit  court  for  the  con- 
venience of  witnesses,  under  subdivision  3, 
I  2622,  Rev.  St  1898.  The  plaintiff  objected 
to  such  change  of  venue,  and  offered  to 
accept  the  amended  answer  and  to  proceed 
to  trial  at  once;  and  thereupon  the  defend- 
ant amended  its  answer  in  the  action  at  law 
by  alleging  the  pendency  in  the  circuit  court 
of  the  equity  suit  against  the  city  and  its 
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treasurer  and  one  Froemmlnc,  the  contrac- 
tar.  The  court  then  stated  that  both  cases 
ought  to  be  tried  by  the  same  Judge;  that 
the  party  who  was  ready  was  entitled  to  pro- 
ceed with  his  case  first  It  was  then  stipu- 
lated In  open  court  that  the  venue  of  the 
equity  suit  be  changed  to  the  superior  court 
for  trial  as  soon  as  an  order  to  that  effect 
could  be  made.  The  court  then  directed 
counsel  to  proceed  with  the  trial  of  the  ac- 
tion at  law,  which  had  already  been  called. 
The  defendant  then  expressed  a  desire  to  try 
the  equity  suit  first,  to  which  the  plaintiff 
objected;  and  the  court  concluded  to  try 
the  law  case  first,  and  then  dispose  of  the 
equity  case  afterwards.  Thereupon  the  court 
and  Jury,  without  objection,  viewed  the 
premises.  The  defendant  then  asked  that 
the  cases  be  tried  together  and  consolidated, 
which  motion  was  denied,  and  the  conrt 
stated  that  the  cases  would  be  tried  together 
— that  is,  the  trial  of  the  equity  case  would 
follow  the  trial  of  the  law  case — to  which 
the  defendant's  attorney  expressed  himself 
satisfied.  Thereupon  the  action  at  law  was 
tried  on  the  10th  and  13th  of  June,  1901, 
and  at  the  close  of  the  trial  the  Jury  re- 
turned a  special  verdict  to  the  effect  CI)  that 
the  property  of  the  plaintiff  was  depreciated 
in  value  by  the  grading  of  Fifth  street;  ^) 
that  the  difference  in  value  of  such  property 
immediately  before  and  immediately  after 
such  grading  was  $200.  That  such  verdict 
was  filed  June  14,  1901.  That  June  13,  1901, 
the  same  court  and  Judge  entered  upon  the 
trial  of  the  equity  suit  June  18,  1901,  the 
court  ordered  Judgment  on  the  special  ver- 
dict in  the  action  at  law  for  |200,  with  costs 
and  disbursements  to  be  taxed.  July  2, 
1901,  the  defendants  moved  for  a  stay  of 
proceedings  therein,  and  that  the  court  order 
a  reassessment,  and  the  same  was  denied, 
to  which  the  defendants  excepted.  July  6, 
1904,  Judgment  was  entered,  filed,  and  dock- 
eted on  such  verdict  tee  the  amount  stated. 
July  7,  1901,  the  same  court  filed  Its  find- 
ings of  fact  and  conclusions  of  law,  based 
upon  the  same  evidence  as  in  the  action  at 
law,  and  the  facts  found  are  substantially 
as  alleged  In  the  complaint  In  the  action  at 
law,  and  above  stated;  and,  in  addition, 
found  to  the  effect  (11)  that  the  plaintlfTs 
lot  was  not  benefited  by  such  grading  and 
Improvement  of  Fifth  street  in  excess  of 
thte  injury  to  his  premises,  but,  on  the  con- 
trary, such  injury  was  In  excess  of  all  bene- 
fits derived  therefrom;  (12)  that  the  con- 
tractor completed  his  work  under  the  con- 
tract, and  the  city  Issued  and  delivered  to 
him  a  certificate  of  the  board  of  public 
works  for  the  work  so  performed,  which  cer- 
tificate was  a  Hen  upon  the  plalntlfT's  lot, 
but  that  the  contractor  bad,  before  the  com- 
mencement of  this  action,  and  service  of  the 
injunctlonal  order  herein,  in  good  faith,  and 
for  value  received,  duly  sold,  assigned,  and 
transferred  the  sniue,  and  all  his  right,  title, 
and  interest  therein,  to  a  third  person,  un- 


known to  the  court,  in  whose  hands  the  same 
now  is. 

As  conclusions  of  law,  the  court  found. 
In  effect,  (1)  that  the  assessment  of  bmeflts 
and  damages  was  wholly  arbitrary  and  with- 
out authority  of  law,  and  was  illegal  and 
v(rid;  (2)  that  the  city  and  the  contractor 
were  without  Jurisdiction  to  grade  and  im- 
prove the  street  as  prescribed  by  the  reso- 
lution of  the  common  council;  (3)  that  the 
damages  sustained  by  the  plaintiff  by  rea- 
son thereof  were  in  excess  of  any  benefit 
derived  therefrom;  (1)  that  the  certificate 
Issued  to  the  contractor  was  so  Issued  with- 
out authority,  and  was  void,  and  should  be 
delivered  up  for  cancellation;  (5)  that  the 
city  and  its  treasurer  should  be  permanenUy 
restrained  from  selling,  or  offering  or  at- 
tempting to  sell,  the  plalntifTs  property  by 
reason  of  such  certificate  or  any  proceeds 
nnder  said  assessment;  (6)  that  the  plaintiff 
was  entitled  to  Judgment  for  a  permanent 
injunction  against  the  dty  and  Its  treasurer, 
and  that  the  certificate  be  declared  null  and 
void,  together  with  costs  and  disbursements 
to  be  taxed — and  ordered  Judgment  to  be  en- 
tered accordingly.  Judgment  was  so  entered 
July  7,  1901,  and  on  the  same  day  the  dty 
and  Its  treasurer  brought  this  appeal;  and 
the  city  also  on  the  same  day  appealed  from 
the  Judgment  so  entered  In  the  action  at  law. 

Carl  Runge,  City  Atty.,  and  R.  S.  WItte, 
Asst  City  Atty.,  for  appellants.  Hamilton, 
Van  Wyck  &  Silber,  for  respondent 

CAS80DAY,  C.  J.  (after  stating  the  factsi). 
Error  is  assigned  because  the  court  refused 
to  consolidate  the  action  at  law  with  the 
suit  in  equity,  and  also  refused  to  try  the 
equity  suit  first  No  such  question  was  sug- 
gested until  after  the  superior  court  had  en- 
tered upon  the  trial  of  the  action  at  law, 
nor  until  after  the  dty  had  asked  and  ob- 
tained leave  to  amend  its  answer,  setUns  up 
the  pendency  of  the  suit  In  equity  in  the  cir- 
cuit court  and  the  dty  had  sought  and  fail- 
ed to  hare  the  venue  in  the  action  at  law 
changed  to  the  circuit  court,  and  the  venue 
in  the  equity  suit  had,  by  stipulation,  been 
changed  to  the  superior  court  What  oc- 
curred in  respect  to  the  matter  is  fully  set 
forth  in  the  foregoing  statement,  and  need 
not  be  here  repeated.  The  action  at  law  was 
simply  for  damages,  and  against  the  city 
alone.  The  suit  in  equity  was  against  the 
dty,  its  treasurer,  and  the  contractor,  and 
the  prayer  was  for  different  relief.  The 
court  had  stated  that  the  two  "cases  ongbt 
to  be  tried  by  one  and  the  same  Judge."  The 
court  fully  appredated  the  dose  relationship 
between  the  two  cases,  and  entered  upon  the 
trial  of  the  suit  in  equity  Immediately  upon 
the  action  at  law  being  submltied  to  the 
Jury.  Of  course,  the  conrt  had  control  of 
the  v»dlct,  and  so  of  both  cases  at  the  same 
time.  The  order  In  which  they  should  be 
tried  was  certainly  within  the  discretion  of 
the  trial  court    Sections  2617,  2811,  Bev.  St. 
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The  fact  that  the  action  at  law  was 
first  tried  did  not  prevent  the  court  teom  do- 
ing Justice  to  the  parties  In  both  cases.  We 
find  no  reversible  error  In  refusing  to  con- 
solidate the  two  actions,  nor  In  trying  the  ac- 
tion at  law  before  the  salt  In  equity. 

2.  It  Is  found  by  the  court.  In  addition  to 
what  Is  stated  above,  and  is  undisputed,  that 
the  excavation  in  front  of  the  plaintiff's  lot 
was  from  6  to  10  feet,  leaving  a  vertical  wall 
of  earth  of  that  height  along  the  entire  front 
thereof;  that  all  the  lots  fronting  on  the 
street  in  question,  between  Burleigh  street 
and  Ring  street,  except  one  lot  2S0  feet 
nwth  of  the  plaintiff's  lot,  were  assessed  at 
a  umlform  rate  per  front  foot ;  that  the  esti- 
mated expense  of  grading  the  several  lots 
having  a  frontage  of  60  feet  varied  from 
|4ja0  to  186.70;  that  such  expense  in  front 
of  the  plaintiff's  lot  was  $78.80;  that  In 
making  the  assessment  the  several  lots  were 
not  separately  considered,  and  benefits  and 
damages  assessed  to  each  lot;  that  the  as- 
sessment was  not  made  at  the  time  of  view- 
ing the  premises,  but  at  a  different  time,  and 
at  the  ofilce  of  the  board ;  that  the  grade  of 
the  street  in  question  varied  from  a  fill  of  6 
feet  to  a  cnt  of  12  feet,  along  various  parts 
thereof;  and  that  the  board  made  a  uni- 
form assessment  of  $3.50  as  benefits  per 
front  foot  along  the  entire  line  of  the  street 
In  question,  and  awarded  no  damages  for  in- 
jury whatsoever.  Under  the  decisions  of 
this  court,  construing  the  charter  of  the  city, 
there  can  be  no  question  but  what  such  as- 
sessment was  void.  Kersten  v.  City  of  Mil- 
waukee, 106  Wis.  200,  81  N.  W.  948,  1103,  48 
li.  R.  A.  851;  Sanderson  v.  Herman,  108 
Wis.  682,  666-«68,  84  N.  W.  890,  85  N.  W. 
141;  Friedrlch  v.  Milwaukee,  114  Wis.  304, 
90  N.  W.  174.;  Id.,  118  Wis.  254,  95  N.  W. 
126.    This  seems  to  he  conceded  by  counsel. 

3.  Error  la  assigned  because  the  court, 
prior  to  the  entry  of  Judgment  in  either  case, 
refused  to  grant  a  stay  of  proceedings  and 
order  a  reassessment,  as  prescribed  by  sec- 
tion 1210e  of  the  Revised  Statutes  of  1898, 
aa  amended  by  chapter  354,  p.  572,  of  the 
Ijaws  of  1903.  Whether  such  ruling  was 
right  is  the  Important  question  In  this  case. 
Prior  to  that  amendment  that  section  pro- 
vided that:  "If  in  any  action  to  set  aside 
any  special  assessment  against  property  for 
any  of  the  purposes  mentioned  in  section 
1210d  [which  includes  street  improvement], 
or  to  set  aside  any  special  assessment  certifi- 
cate •  •  •  the  coiurt  determine  that 
anch  assessment  is  invalid  by  reason  of  a 
defective  assessment  of  benefits  and  dam- 
ages it  shall  stay  all  proceedings  in  such  ac- 
tion until  a  new  assessment  thereof  be  had 
in  the  manner  hereinafter  mentioned: 
*  *  *  When  the  amount  to  be  assessed 
against  the   plaintiff's    property    has    been 

'  finally  determined  by  an  assessment  of  bene- 
fits and  damages  which  the  court  shall  bold 
to  be  valid,  or,  when  an  appeal  is  taken,  the 
eonrt  shall   make   an   order   requiring   the 


plaintiff  to  pay  into  court,  within  a  time  to 
be  fixed  by  such  order,  for  the  benefit  of  the 
parties  entitled  thereto,  the  amount  which, 
based  upon  such  valid  new  assessment,  he 
ought  Justly  to  pay,  or  which  should  be  Just- 
ly assessed  against  the  property  in  question ; 
upon  compliance  with  said  order  Judgment 
shall  be  entered  for  the  plaintiff  with  costs. 
•  •  •  If  the  plaintiff  falls  to  comply  with 
such  order  the  action  shall  be  dismissed  with 
costs."  In  obedience  to  that  section.  It  was 
held  by  this  court  three  years  prior  to  that 
amendment,  in  effect,  that  the  remedy  by  ap- 
peal to  the  circuit  court  for  such  Illegal  as- 
sessment, provided  by  the  charter  of  Milwau- 
kee, was  not  exclusive,  but  that  the  aggriev- 
ed party  might  resort  to  a  court  of  equity. 
Kersten  v.  City  of  Milwaukee,  106  Wis.  200. 
206,  81  N.  W.  948,  950,  1103,  48  L.  R.  A.  851. 
In  that  case  it  was  also  held  that  where,  in 
an  action  to  set  aside  a  special  assessment 
for  street  improvements,  the  assessment  is 
held  invalid  by  reason  of  defects  In  the  as- 
sessment of  benefits  and  damages,  it  is  the 
duty  of  the  court,  under  section  1210e,  Rev. 
SL  1898,  to  stay  proceedings,  so  far  as  re- 
lates to  the  assessment  of  benefits  and  dam- 
ages, order  a  reassessment,  and  make  pay- 
ment of  the  amount  finally  determined  a  con- 
dition of  Judgment  That  was  followed  by 
Sanderson  v.  Herman,  108  Wis.  662,  666-668, 
84  N.  W.  890,  85  N.  W.  141,  decided  two 
yean  prior  to  the  amendment  mentioned.' 
Bach  of  those  cases  was  in  equity  to  set 
aside  a  special  assessment  against  property 
for  a  purpose  mentioned  in  section  1210d,  as 
mentioned  in  section  1210e,  Rev.  St  1898. 
In  each  of  those  cases  the  right  to  a  stay  of 
proceeding  and  a  reassessment  was  express- 
ly sanctioned.  In  Friedrlch  v.  Milwaukee, 
114  Wis.  804,  90  N.  W.  174,  a  complaint  for 
damages  on  account  of  such  Illegal  assess- 
ment was  sustained,  and  no  reassessment 
was  ordered,  because  It  was  on  demurrer; 
and,  as  there  stated,  the  cause  of  action  al- 
legeid  or  sought  to  be  alleged  was  not  in 
equity  to  enforce  a  reassessment  under  the 
statutes  (sections  1210d-1210f,  Rev.  St 
1888),  as  in  the  two  cases  Just  mentioned. 
That  decision  in  Friedrlch  v.  Milwaukee  was 
made  by  this  court  more  than  a  year  prior  to 
the  enactment  of  chapter  854,  p.  572,  of  the 
Laws  of  1903.  Subsequently  that  case  was 
tried  on  the  merits,  and  a  Judgment  for  dam- 
ages in  favor  of  the  plaintiff  was  affirmed  by 
this  court  Friedrich  ▼.  Milwaukee,  118 
Wis.  254,  258,  95  N.  W.  1^6.  That  case  was 
argued  in  this  court  two  weeks  prior  to  that 
enactment,  and  decided  four  days  after  that 
act  went  Into  effect  Obviously  the  deci- 
sions mentioned  led  to  the  enactment  One 
of  the  purposes  of  that  act  was  to  make  the 
statutes  apply  to  actions  at  law  as  well  as 
suits  in  equity.  And  so  it  prefixes  to  sec- 
tion 1210e  a  provision  which  declares  that: 
"If  In  any  action  at  law  for  the  recovery  of 
damages  arising  from  a  failure  to  make  a 
proper  assessment  of  benefits  and  damages. 
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as  provided  by  law,  or  failure  to  observe  any 
provisions  of  law,  or  because  of  any  act  or 
defect  In  any  proceeding  in  which  benefits 
and  damages  are  assessed,"  etc.  Chapter 
354,  p.  572,  Laws  1903.  That  Is  followed  by 
what  Is  quoted  from  section  1210e,  above, 
and  also  other  provisions  of  that  section. 
By  section  1210e,  as  thus  amended,  a  com- 
plete scheme  for  reassessment  was  provided 
in  every  case  where  the  special  assessment 
for  street  improvement  was  held  to  be  in- 
valid by  reason  of  defects  in  the  assessment 
of  benefits  and  damages — whether  such  in- 
validity be  determined  In  an  action  at  law 
or  in  eqnlty.  In  other  words,  the  right  to  a 
reassessment  when  such  Invalidity  was  de- 
termined in  an  action  in  equity,  as  held  in 
Kersten  v.  City  of  Milwaukee  and  Sander- 
son V.  Herman,  supra,  was,  by  the  statute, 
as  amended  by  chapter  354,  p.  572,  of  the 
Laws  of  1903,  also  given  when  such  invalid- 
ity is  determined  in  an  action  at  law. 

4.  It  is  claimed  that  the  amendment  was 
not  retroactive,  and  hence  did  not  apply  to 
either  of  the  cases  at  bar.  That  chapter 
went  into  effect  more  than  six  months  prior 
to  the  commencement  of  the  action  at  law, 
and  nearly  nine  months  prior  to  the  com- 
mencement of  the  suit  in  equity.  True,  the 
assessments  complained  of  were  made  prior 
to  that  enactment  But  as  indicated,  tbe 
act  merely  extended  the  remedy  by  reassess- 

•ment  which  previously  existed  when  such  in- 
validity was  determined  in  an  action  in 
eqnlty  to  the  cases  in  which  such  invalidity 
Is  determined  in  an  action  at  law.  It  did 
not  undertake  to  destroy  or  Impair  any  sub- 
stantial right  By  its  terms  it  applied  "in 
any  action  at  law"  or  in  equity  therein  pre- 
scribed, and  hence  applied  to  the  cases  at 
bar. 

5.  But  It  is  claimed  that  tbe  damage  to 
the  plaintiff's  lot  by  reason  of  the  wrongful 
acts  complained  of  gave  to  the  plaintiff  a 
right  of  action  against  tbe  defendant,  which, 
under  the  Constitutions — state  and  federal — 
could  not  be  divested  or  impaired  by  subse- 
quent legislation.  Sections  9,  13,  art  1, 
Const  Wis.;  section  1,  art  14,  Const  U.  S. 
Moreover,  it  is  claimed  that  such  right  Is 
not  preserved  by  the  statute  in  question,  nor 
by  the  city  charter,  and  that  there  is  no  pro- 
vision for  paying  an  award  in  the  lot  owner's 
favor  in  case  of  an  appeal.  Of  course,  the 
provisions  of  the  charter  of  Milwaukee  are 
to  be  considered  in  connection  with  the  stat- 
utes mentioned.  Neither  the  charter  nor  the 
statute  attempts  to  deprive  the  lot  owner  of 
any  damages  in  excess  of  the  benefits,  and 
hence  they  are  not  objectionable  on  that 
ground.  Norwood  v.  Baker,  172  U.  8.  269, 
19  Sup.  Ct  187,  43  L.  Ed.  443;  Lathrop  v. 
Racine,  119  Wis.  461,  475,  97  N.  W.  192. 
Thus  in  the  chapter  of  the  charter  on  "Tak- 
ing Property  for  Streets  and  Other  Purposes" 
it  Is  provided  that:  "If  the  total  amount  of 
damages  as  assessed,  exceeds  the  total 
amount  of  benefits  as  assessed,  the  excess  of 


such  damages  shall  be  chargeable  to  and 
paid  out  of  the  general  city  fimd  and  the 
ward  funds  of  the  wards  in  which  the  lands 
proposed  to  be  taken  are  situated,  in  equal 
proportions."  Section  6,  c  6w  And  again 
that  chapter  provides  that:  "If  the  damages 
to  any  person  l>e  greater  than  the  benefits 
received,  or  if  the  benefits  be  greater  than 
;  the  damages;  in  either  case  the  l>oard  shall 
'.  strike  a  balance,  and  carry  the  difference 
I  forward  to  another  column  so  that  the  as- 
i  sessment  will  show  what  amount  Is  to  be 
received  or  paid  by  such  owner  or  owners 
respectively,  and  the  difference  only  shall  in 
j  any  case  be  collected  of  them  or  payable  to 
j  them."  Section  8,  c.  6.  It  also  gives  to^  the 
lot  owner  the  right  to  appeal  from  such  as- 
I  sessment  to  the  circuit  court,  upon  giving 
;  the  notice  and  bond  prescribed,  and  provides 
that  if  upon  the  trial  in  the  circuit  court  "the 
benefits  assessed  by  the  said  board  of  public 
works  shall  be  diminished,  or  the  damages 
so  assessed  shall  be  Increased,  then  and  in 
either  case  the  appellant  shall  recover  costs 
on  such  appeal,  otherwise  the  city  shall  re- 
cover costs.  When  the  Jury  shall,  by  their 
verdict,  award  damages  to  the  owner  of  any 
lot  or  part  of  a  lot,  and  Judgment  shall  have 
been  rendered  upon  such  verdict,  the  said 
city  shall  pay  the  amount  of  such  Judgment, 
and  the  costs,  if  any,  recovered  therewith. 
•  •  *  And  in  case  the  appellant  shall 
succeed,  tbe  difference  between  the  amount 
assessed  and  the  amount  finally  adjudgeu 
shall  be  chargeable  to  and  paid  out  of  the 
proper  ward  fund."  Section  14,  c.  6.  So  in 
the  chapter  of  the  charter  on  "City  Improve- 
ments and  Special  Assessments"  it  is  provid- 
ed that  "the  grading  •  •  •  shall  be 
chargeable  to  and  payable  by  tbe  lots  front- 
ing or  abutting  upon  such  street  •  •  • 
to  the  amount  which  such  grading  •  •  • 
shall  be  adjudged  by  said  board  to  benefit 
such  lots."  Section  2,  c.  7.  The  same  sec- 
tion provides  for  paying  certain  expenses  out 
of  the  ward  fund.  That  chapter  then  pre- 
scribes the  proceedings  essential  in  "grading 
or  improving  streets."  Section  6,  c.  7.  It 
then  provides  for  the  "assessment  of  bene- 
fits for  street  work"  on  lots  abutting  there- 
on, "taking  into  consideration  in  each  case 
any  injury  wliich  in  the  opinion  of  the  board 
may  result  to  each  lot  or  piece  of  land  from 
such  improvement;  and  in  case  the  benefits, 
in  their  opinion,  amount  to  less  than  the  cost 
of  the  improvement,  the  balance  shall  be 
paid  out  of  the  ward  fund  of  the  ward  or 
wards  tn  which  such  Improvement  is  made." 
Section  7,  c  7.  Tbe  next  section  provides 
for  compensation  to  lot  owners  for  change 
of  grade,  and  assessments  therefor,  and  pro- 
vides that  "the  excess  of  the  said  damages, 
costs  and  charges  over  the  benefits  assessed, 
as  provided  in  the  preceding  section,  shall  be 
paid  out  of  the  ward  funds  of  the  ward  or ' 
wards  in  which  such  improvement  and  al- 
teration of  grade  shall  be  made."  Section  8. 
c.   7.     That  chapter  then   gives  to  the  lot 
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owner  the  right  to  appeal  from  Buch  assess- 
ments to  the  drcnlt  court  upon  giving  the 
notice  and  bond  prescribed;  and  then  de- 
clares that:  "Such  appeal  shall  not  affect 
the  rights  of  the  contractor,  or  the  proceed- 
ings In  reference  to  his  contract,  but  the 
certificate  against  the  lot  or  parcel  of  land 
In  question,  shall  be  given  as  if  no  appeal 
had  been  taken;  and  in  case  the  appellant 
shall  succeed,  the  difference  between  the 
amount  charged  in  the  certificate  and  the 
amount  of  the  benefit  finally  adjudged,  shall 
be  paid  by  the  city  out  of  the  proper  ward 
fund,  to  the  appellant,  but  not  until  he  shall 
have  done  thp  work  In  question,  or  have  paid 
the  certificate  Issued  for  doing  the  same. 
The  amount  assessed  by  the  board  of  public 
works,  or  finally  adjudged  on  appeal,  for 
damages,  costs  and  charges  arising  from  an 
alteration  of  the  grade.  In  excess  of  the 
amount  charged  against  property  deemed 
benefited,  shall  be  paid  by  the  city  out  of 
the  proper  ward  fund,  to  the  person  or  per- 
sons thereto  entitled,"  as  therein  provided. 
Section  11,  c.  7.  It  Is  true  that  the  charter 
provides  that  such  appeals  shall  be  the  lot 
owner's  only  remedy  for  such  damages. 
Section  15,  c.  6;  section  12,  c.  7.  But  such 
provisions  In  the  charter  could  not  prevent 
the  Legislature  from  providing  otherwise,  as 
they  did  by  section  1210e  of  the  Revised  Stat- 
otes  of  1898,  as  held  by  this  court  in  the  cases 
cited.  Kersten  v.  City  of  Milwaukee,  106 
Wis.  200,  81  N.  W.  948,  1103,  48  L.  R.  A.  851; 
Sniideraon  v.  Herman,  108  Wis.  662,  84  N. 
W.  890,  85  N.  W.  141.  In  those  cases  it  was 
held  that  the  right  to  appeal  given  to  the  lot 
owner  by  the  city  charter  was  not  exclusive, 
but  that  the  person  aggrieved  might  resort 
to  a  court  of  equity;  and  now,  under  chap- 
ter 354,  p.  672,  of  the  Laws  of  1903,  he  may 
resort  to  reassessment  in  a  court  of  law.  As 
already  Indicated,  the  statute  declared  be- 
fore and  since  that  amendment.  In  effect 
that  when  "an  assessment  of  benefits  and 
fin  mages"  has  been  held  to  be  valid  by  the 
f'ourt.  "or  when  an  appeal  is  taken,  the  court 
shall  make  an  order,  requiring  the  plaintiff 
to  pay  Into  court,  •  •  •  for  the  benefit 
of  the  parties  entitled  thereto,  the  amount 
-which,  based  upon  such  valid  new  assess- 
ment, he  ought  to  Justly  pay,  or  which  should 
be  Justly  assessed  against  the  property  in 
question;  upon  compliance  with  said  order 
— Judgment  shall  be  entered  for  the  plaintiff 
■with  costs.  If  the  plaintiff  falls  to  comply 
wltb  such  order  the  action  shall  be  dismissed 
•with  costs."  It  will  be  observed  that  the  lot 
owner  is  only  required  to  pay  into  court  the 
amount  he  ought  Justly  to  pay  according  to 
such  new  and  valid  assessment,  and  that 
snob  payment  Is  to  be  for  the  benefit  of  such 
parties  aa  tta*  court  may  adjudge  to  be  en- 
titled thereto.  Of  course,  the  rights  of  the 
contractor  are  to  be  considered,  the  same  as 
ttiougb  the  lot  owner  had  appealed  to  the 
circuit  court  from  the  assessment  under  sec- 
tion 11  of  chapter  7  of  the  charter,  mention- 


ed above.  So  the  money  so  paid  Into  court 
is  to  be  finally  disposed  of  by  the  court,  sit- 
ting as  a  court  of  equity,  to  the  parties  en- 
titled thereto.  The  amount  finally  adjudged 
for  damages,  costs,  and  charges,  "In  excess 
of  ,tbe  amount  charged  against  property 
deemed  benefited,  shall  be  paid  by  the  city 
out  of  the  proper  ward  fund,  to  the  person 
or  persons  thereto  entitled,"  the  same  as 
though  the  owner  had  appealed  to  the  cir- 
cuit court,  under  the  section  of  the  charter 
last  cited.  Where  a  municipality  is  thus 
made  liable  to  the  lot  owner  for  any  dam- 
ages sustained  in  excess  of  such  benefits,  the 
taxable  property  of  such  municipality  con- 
stitutes a  pledge  or  fund  to  which  the  owner 
may  resort  for  payment  in  the  manner  pre- 
scribed by  the  statute.  Norton  v.  Peck,  8 
Wis.  714,  724;  Brock  v.  Hlshen,  40  Wis.  674; 
Smcaton  v.  Martin,  67  Wis.  864,  16  N.  W. 
403,  and  cases  there  cited;  Smith  v.  Gould, 
59  Wis.  641,  18  N.  W.  457;  State  v.  Hogue, 
71  Wis.  390,  38  N.  W.  860;  State  ex  rel. 
Burbank  v.  City  of  Superior,  81  Wis.  654,  51 
N.  W.  1014.  We  perceive  no  invasion  of  the 
plain  tiers  supposed  constitutional  right  to 
damages  by  reason  of  such  proposed  reas- 
sessment We  must  hold  that  the  court  im- 
properly refused  to  stay  proceedings  and 
direct  a  reassessment  as  prescribed  by  sec- 
tion 1210e,  as  amended  by  chapter  354,  p. 
572,  of  the  Laws  of  1903. 

Both  of  the  Judgments  of  the  superior 
court  for  Milwaukee  county  are  reversed, 
and  the  causes  are  both  remanded  for  fur- 
ther proceedings  as  indicated  in  this  opinion. 


HORNB  V.  LA  GROSSB  BOX  CO.  et  al. 
(Supreme  Court  of  Wisconsin.    Dec  13,  1904.) 

IKJUBT  TO  EKFL0T£— DANOEBOUS  MACHINEBT 
— NEQLIQSNCB  —  CONTBIBUTOBT  REOLIOBNCB 
— ■VIDKNCE  OF  KNOWUEOOB— VICE  PBINCIPAI.. 

1.  Whether  a  boy  15  years  old,  employed  in 
a  factory  for  three  weeks  in  distributing  lum- 
ber, having  no  prior  knowledge  of  or  experience 
witii  macliinery,  and  not  instructed  as  to  the 
workings  thereof  and  tlie  danger  therefrom, 
knew  or  ought  to  have  known  that  there  were 
revolving  Imife  cylinders  in  a  planing  machine, 
or  that  one  of  them  extended  so  far  below  the 
table  of  the  planer  as  to  t>e  near  the  edge  of  the 
hopper  he  was  directed  to  empty,  the  top  of 
which  was  four  inches  below  the  boards  when 
pasaing  through  the  planer,  or  that  such  cylin- 
ders continued  to  revolve  of  their  own  momen- 
tum for  some  time  after  the  power  was  taken 
off  the  machine,  so  as  to  make  him  gnilty  of  con- 
tributory negligence  and  bar  recovery  for  his 
injury  from  cominf  in  contact  with  the  lower 
cylinder  while  takmg  hold  of  the  hopper  im- 
mediately after  taking  off  the  power,  is  a  ques- 
tion for  the  jury,  he  denying  knowledge  of  such 
facts,  the  cylinders  being  covered,  and  there 
being  nothing  to  indicate  that  the  facta  were 
obvious  or  apparent 

2.  Evidence  that  the  general  mannger  of  a 
factory  imperatively  ordered  a  youthful  and  In- 
experienced l>oy  to  empty  the  hopper  under  a 
planing  machine,  the  power  of  which  he  had 
just  previously  directed  him  to  take  off,  he 
having  no  reason  to  suppose  the  boy,  with  his 
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known  yonth  and  Inexperience,  had  any  knowl- 
edge of  the  occnlt  and  hidden  devices  and  condi- 
tions which  made  an  immediate  attempt  to  re- 
move the  hopper  dangerons,  is  sufficient  proof 
of  his  negligence. 

3.  The  Jory  is  aathorized  to  find  that  the  gen- 
eral manager  of  a  factor;,  though  at  the  time 
feeding  a  planing  machine,  was  acting  as  ivioe 
principal  m  directing  an  employe  to  empty  a 
hopper  under  the  machine,  it  not  being  a  func- 
tion of  the  feeder  to  direct  any  one  to  empty  it 

^peal  from  Circuit  Gouit,  La  Oroase  Coun- 
ty;  J.  J.  Fruit,  Judge. 

Action  by  Paul  E.  Home,  by  guardian, 
against  the  La  Crosse  Box  Company  and  an- 
other. Judgment  for  defendants.  PlalntUt 
appeals.   ReversedL 

Plaintifl,  a  16  year  old  boy,  had  been  em- 
ployed for  about  three  weeks  In  the  corporate 
defendant's  box  factory,  defendant  Joosten 
being  Its  secretary  and  general  manager. 
He  bad  no  previous  experience  of  any  sort 
with  machinery,  and  his  duties  In  the  factory 
had  been  various,  such  as  carrying  lumber, 
sweeping  up,  and,  more  particularly,  receiv- 
ing lumber  from  saws  and  planers  and  dis- 
tributing It  to  places  of  further  treatment. 
The  machine  at  which  he  was  Injured  was  a 
planer,  the  machine  proper  consisting  of  a 
framework  supporting  a  table  about  8  feet 
from  the  ground,  22  inches  long  east  and 
west,  at  each  end  of  which  were  upper  and 
lower  feed  rollers  to  propel  the  boards 
through  It.  In  the  22-lnch  space  between 
these  rollers  were  two  cylinders,  one  above 
and  the  other  below  the  surface  of  the  table, 
to  which  were  bolted  knife  edges,  and  which, 
revolying  with  great  rapidity,  served  to  plane 
the  boards  as  they  passed  through.  The 
operator  of  the  machine  stood  at  the  west 
end  and  Inserted  the  boards,  while  the  plain- 
tiff at  times  was  required  to  stand  at  the  end 
of  a  table  some  seven  feet  long,  eastward 
of  this  planer,  to  receive,  sort,  and  carry 
away  the  planed  boards  as  they  came 
through.  Motion  was  communicated  to  the 
machine  by  means  of  a  large  belt  passing 
from  the  main  shaft  overhead  to  counter- 
shaft on  the  floor.  It  was  Ineffective  when 
loose,  but  was  rendered  effective  by  lower- 
ing against  It  a  large  weighted  pulley  near 
to  and  on  the  south  side  of  the  seven-foot 
table  above  mentioned,  and  power  was  re- 
moved from  the  machine  by  lifting  this  pul- 
ley off  of  the  belt  The  effect  of  the  remov- 
ing of  this  power  was  to  stop  the  movement 
of  the  feed  rollers,  and  therefore  of  the 
boards;  but  the  two  knife  cylinders,  being 
hung  BO  as  to  revolve  with  the  least  possi- 
ble fMctlon,  would  by  momentum  continue 
their  revolution  for  some  time — sometimes  a 
half  a  minute  after  the  belt  was  relaxed. 
Immediately  below  the  planer  was  a  metal 
hopper,  terminating  at  the  floor  In  a  six-inch 
plt>e  which  was  expected  to  catch  the  chips 
which  fell  downward  and  conduct  them 
through  the  floor  by  the  aid  of  an  air  blast; 
a  similar  hopper  sat  above  the  planer  cover- 
ing completely  the  knives.    The  lower  hop- 


per, at  Intervals,  from  tbree  to  six  times  per 
day,  would  become  clogged  and  filled  up 
with  sawdust,  whereupon  It  became  neces- 
sary for  the  operator  to  get  under  the  ma- 
dhlne^  lift  the  hopper  away  from  the  orifice 
In  the  floor,  and  empty  the  sawdust  out; 
before  doing  which,  the  pulley  was  lifted  off 
of  the  main  belt,  and  power  withdrawn  from 
the  machine.  Plaintiff  had  never  emptied 
this  hopper,  but  he  was  expected,  after  the 
first  two  or  three  days,  to  lift  the  pressure 
pulley  off  the  belt  He  testifies  that  he  had 
no  knowledge  of  the  Interior  mechanism  of 
the  planing  machine,  nor  by  what  means  the 
smoothing  of  the  boards  was  accomplished; 
that  only  the  feed  rollo:*  vfe^  in  sight,  or 
obvious,  and  obscured  the  Mslon  of  the  knives 
within;  also,  that  he  was  entirely  Ignorant 
of  the  fact  that  such  knives  revolved  at  all, 
and  of  the  fact  that  they,  unlike  the  feed 
rollers,  which  he  could  see,  did  not  stop  Im- 
mediately upon  relaxing  the  main  belt  There 
was  also  evidence  that  the  noise  prevalent 
In  the  factory  from  some  20  other  machines 
was  such  that  the  continuing  revolution  of 
the  knife  cylinders  might  well  escape  notice. 
On  the  80th  of  July,  1003,  the  defendant 
Joosten,  who  was  in  command  of  the  whole 
shop,  was  temporarily  feeding  boards  into 
this  planer,  when  the  lower  hopper  became 
choked  up,  whereupon  he  gave  plaintiff  the 
.signal  to  relieve  the  tension  of  the  belt  by 
Uftlng  the  pulley,  which  plaintiff  did.  He 
thereupon  directed  plaintiff,  by  signal,  to 
empty  the  hopper.  Plaintiff,  accordingly,  lift- 
ed up  the  seven-foot  table  standing  between 
him  and  the  planing  machine,  got  down  In 
the  space  under  the  planer,  and.  Steadying 
himself  with  one  hand,  attempted  to  take 
hold  of  the  upper  edge  6t  the  hopper  for  this 
purpose,  and  thereby  his  hand  came  In  con- 
tact with  the  revolving  knife,  and  was  so 
lacerated  as  to  require  amputation.  The 
edge  of  the  hopper  was  only  an  Inch  and  a 
half  from  the  knife  as  It  revolved.  No  warn- 
ing or  explanation  had  ever  been  given  tbe 
plaintiff  of  the  peril  of  contact  with  tUs 
knife  In  taking  out  and  emptying  the  hop- 
per, mx  of  the  fact  that  the  knives  would 
continue  to  revolve  for  a  time  after  the  rest  of 
the  machinery  stopped.  Tbe  plaintiff  alleges 
various  phases  of  negligence  In  the  way  of  de- 
fects in  the  machine,  etc.,  but,  among  othnv, 
the  direction  to  plaintiff  from  the  defendant 
Joosten  to  perform  the  dangerous  work  of  re- 
moving this  hopper  without  warning.  At 
the  close  of  the  evidence  the  court  held  that 
tbe  plaintiff  must,  by  the  exercise  of  ordinary 
reaso^i  over  what  was  obvious,  have  realized 
the  existence  and  movement  of  the  knife 
cylinders,  and  the  peril  In  attempting  to  re- 
move the  hopper  before  they  had  stopped,  and 
thwefore  was  precluded  from  recovery  by 
his  contributory  negligence,  (w  voluntary  as- 
sumption of  the  risk  from  that  peril,  and  ac- 
cordingly directed  a  verdict  In  favor  of  tbe 
defendants,  from  Judgment  upon  which  tbe 
plaintiff  appeals. 
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Morris  &  Hartwell  (Hlgbee  &  Bnnge,  of 
counsel),  for  appellant  George  H.  Gordon, 
for  resiwndentB. 

DODOB;  J.  (after  stating  the  facts). 
Doubtless  if  plaintiff,  though  only  a  16  year 
old  boy,  knew  that  there  was  a  rapidly  re- 
volving knife  In  such  close  proximity  to  the 
edge  of  the  lower  hopper  that  his  hand  was 
likely  to  come  in  contact  therewith  in  at- 
tempting to  grasp  that  edge,  he  must  be  held 
to  have  appreciated  the  danger,  and  to  have 
assumed  JJiat  risk  in  attempting  to  do  the 
work,  although  by  express  direction  of  his 
employer.  The  court  below,  in  an  opinion 
filed  upon  a  motion  to  direct  a  verdict,  evi- 
dently reached  the  conclusion  that  the  plain- 
tiff must  have  known  such  facts,  notwith- 
standing his  positive  denials.  The  only  un- 
disputed proof  of  what  plaintiff  knew  Is 
that,  within  the  22-inch  space  between  the 
forward  feed  rollers  and  the  back,  were  cer- 
tain knives,  and-  that^  by  means  thereof 
boards  pushed  In  at  one  *end  came  out  at  the 
other  smoothed  on  their  surfaces.  He  testi- 
fies he  bad  never  seen  the  knives  in  place; 
be  only  knew  of  their  existence  from  having 
seen  them  leaning  against  the  machine  be- 
fore' being  pnt  In  place;  and  this  evidence 
Is  not  unreasonable,  for  his  duties  toward  the 
maclilne  ceased  when  boards  ceased  to  come 
through  It  Now,  from  these  facts  alone, 
might  not  a  15  year  old  boy,  with  no  knowl- 
edge or  experience  of  machinery  or  mechan- 
ical processes,  be  ignorant  of  the  fact  that 
these  knives  revolved?  Is  it  not  reasonably 
probable  that  such  a  person  may  have  con- 
caved that  they  accomplished  the  smooth- 
ing of  the  boards  substantially  by  a  reversal 
of  the  same  process,  as  does  the  carpenter's 
plane,  pushed  over  them?  The  writer  con- 
fesses to  have  had  that  impression  himself  as 
to  machine  planing  until  he  had  an  oppor- 
tunity to  examine  one  of  such  devices.  How- 
ever absurd  it  may  seem  to  one  who  Is  fa- 
miliar with  the  processes  and  apparatus  for 
manipulating  lumber,  we  are  unable  to  say 
that  it  Is  Inconceivable  that  one  not  so  fa- 
miliar might  never  gain  a  conception  of  a 
rapidly  revolving  and  dangerous  knife  cylin- 
der from  the  mere  fact  that  knife  blades 
smoothed  the  boards  which  came  through. 
But  even  if  plaintiff  must  have  gained  that 
conception,  as  the  court  below  seemed  to 
think  and  as  counsel  for  respondents  argue, 
there  are  still  respects  in  which  it  is  not  be- 
yond the  realm  of  reasonable  probability 
that  he  may  have  failed  to  know  of  those 
physical  facts  from  which  arose  the  peril. 
There  is  not  the  slightest  evidence  that  h« 
knew  anything  of  the  size  of  the  cylinders, 
ao  that  he  might  infer  that  one  of  them  ex- 
tended so  far  below  the  table  as  to  be  near 
the  edge  of  tlie  hopper  that  be  was  required 
to  remove,  which  was  at  least  four  Inches 
1>e]ow  the  under  surface  of  the  planed  boards. 
Neither  Is  there  the  slightest  evidence  that 
he  had  any  knowledge  whether  the  cylinder 


which  revolved  below  the  surface  of  the  ta- 
ble was  near  the  front  end  or  near  the  rear 
end  of  the  machine.  If  near  the  front  end,  it 
would  have  been  In  no  dangerous  proximity 
to  the  place  where  he  pot  bis  hands.  But 
further  than  this,  is  the  positive  testimony 
of  the  plaintiff  that  he  had  no  knowledge 
that  when  the  machine  stopped  by  his  with- 
drawing the  pressure  from  the  main  belt 
the  knives  did  not  also  stop;  and  there  U 
nothing  In  the  evidence  to  indicate  that  this 
fact  was  in  any  wise  obvious,  or  even  appar- 
ent Clearly,  If  the  knives  were  stationary, 
he  incurred  no  peril  in  performing  the  duty 
Imposed  upon  him.  He  had  seen  others, 
vrlthout  injury,  remove  this  hopper  several 
times  daily,  but  under  circumstances  of  ob- 
Bcurement  and  diversion  of  bis  attention, 
such  as  to  prevent  any  very  close  observa- 
tion of  how  they  went  about  it  He  received 
direction  from  his  superior  to  do  the  work, 
and  he  had  a  right  to  suppose  that  he  would 
not  be  assigned  to  a  service  inv«dvlng  immi- 
nent peril  without  some  warning  of  the  lat- 
ter fact  In  weighing  ail  these  circumstan- 
ces, it  must  also  be  remembered  that  plain- 
tiff was  a  boy,  and  not  a  mature  man;  that 
his  care  or  negligence  is  to  be  measured  by 
the  conduct  of  the  great  mass  of  mankind, 
under  similar  circumstances;  and  that  his  im- 
maturity Is  an  Important  one  of  those  circum- 
stances. The  Jury  might  well  consider,  con- 
sistent with  due  care  in  him,  a  measure  of 
inadvertence  or  want  of  reflection  which 
would  be  repugnant  to  such  conclusion  in 
case  of  an  adult.  From  all  these  considera- 
tions, we  are  convinced  that  the  court  below 
could  not  properly  hold  that  the  plaintiff's 
evidence  that  he  was  Ignorant  of  the  danger 
was  wholly  incredible,  nor  that  no  reasonable 
mind  could  abtolve  him  from  negligence  in 
attempting  to  do  that  wliich  he  had  so  often 
seen  done  by  others  safely. 

The  trial  court  seems  also  to  have  been  of 
the  opinion  that  negligence  on  the  part  of 
the  defendants  was  not  proved,  on  the  ground 
that  Joosten,  the  superintendent  had  no  rea- 
son to  suppose  that  plaintiff  would  imme- 
diately go  to  this  hopper  and  attempt  to  re- 
move it  without  giving  time  for  the  knives 
to  stop  their  revolution.  This  ignores  two 
considerations:  First  that  Mr.  Joosten  had 
no  reason  to  suppose  that  the  plaintiff,  with 
his  known  youth  aqd  lnexx>^ence>  had  any 
knowledge  of  the  occult  and  hidden  devices 
and  conditions  which  made  an  immediate  at- 
tempt to  remove  the  hopper  dangerous;  but 
also  it  ignores  the  testimony — disputed,  it  is 
true,  but  stlU  proper  to  be  considered  by  the 
Jury — that  he  imperatively  commanded  plain- 
tiff to  do  the  very  thing  which  he  did. 

These  views  are  conclusive  against  the 
contention  of  the  respondent  Joosten,  who, 
having  authority  over  him,  expressly  direct- 
ed plaintiff  to  empty  this  hopper.  It  Is,  how- 
ever, claimed  that  the  defendant  box  com- 
pany is  not  thereby  rendered  liable,  because 
Joosten  was  a  co-employ6  with  the  plaintiff. 
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The  law  goTemIng  this  question  la  well  set-  | 
tied  by  the  cases  respondents  cite:    Klochln-  : 
ski  T.  Shores  L.  Co.,  83  Wis.  417,  67  N.  W.  I 
934;  Okonski  t.  P.  &  O.  F.  Co.,  114  Wis.  448,  | 
90  N.  W.  429;   Baumann  t.  Rless  Coal  Co.,  I 
118  Wis.  330,  95  N.  W.  139.    Whether  an  act  i 
Is  that  of  a  fellow  servant  or  a  Tlce  principal, 
depends  not  on  the  grade  or  position  of.  the  , 
person  doing  it,  but  on  the  character  of  the  | 
act.     That  Joosten  was  general  mai^ager  is  I 
by  no  means  conclusive.    Doubtless  when  he 
undertook  to  feed  the  planer  he  acted  as  a 
fellow  servant,  but  when  he  acted  In  his  ca- 
pacity as  manager  In  assigning  employes  to 
their  respective  duties  he  was  vice  principal. 
Now,  It  appears  that  it  was  not  a  function  of 
the  feeder  of  the  planer  to  give  directions  to 
plaintiff  or  any  one  else  to  empty  this  hopper. 
Joosten  himself,  while  denying  that  be  in- 
structed plaintiff  to  do  this  work,  says  he 
went  to  direct  one  Miller,  a  regular  machine 
operator,  to  do  it,  thus  indicating  that  be 
was  exercising  his  power  of  command.    We 
cannot   agree   with    counsel   that   the   Jury 
might  not  have  found  that,  in  assigning  plain- 
tiff to  this  dangerous  duty,  his  act  was  in  the 
capacity  of  vice  principal. 

We  conclude  that  the  case  should  have 
gone  to  the  Jury,  and  that  error  was  com- 
mitted In  directing  a  verdict 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


SWINO  T.  HUMBIRD  «t  al. 
(Supreme  Court  of  Minnesota.    Dec.  23.  1904.) 

irOTUAL    INSURANCE    COMPANT— INSOLVBNCT— 
ASSESSMENT — CONCLUSIVENESS. 

Action  to  recover  upon  an  assessment  of  the 
policy  holders  of  an  insolvent  mntaal  insurance 
company,  made  by  a  court  having  jurisdiction 
to  wind  up  its  affairs.    Held: 

1.  Such  assessment  is  not  conclnsive  upon  any 
policy  holder  as  to  the  question  whether  bis 
relation  to  the  company  was  such  as  to  subject 
him  to  liability  for  an  assessment.  The  judg- 
ment making  the  assessment  is,  however,  con- 
clnsive as  to  matters  relating  to  the  necessity 
for,  and  the  amount  of,  the  assessment. 

2.  The  evidence  sustains  the  findings  and  de- 
cision of  the  trial  court. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  C>>un- 
ty;   William  Louis  Kelly,  Judge. 

Action  by  James  B.  Swing,  trustee  for  the 
creditors  and  policy  holders  of  the  Union  Mu- 
tual Fire  Insurance  Company  of  Cincinnati, 
Olilo,  against  John  A.  Humbird  and  David 
Hnmbird.  Judgment  directed  for  defendants. 
From  an  order  denying  a  new  trial,  plaintiff 
appeals.     Afflrmed. 

William  W.  Fry  and  Patterson  A.  Reese, 
for  appellant  Stiles  W.  Burr,  for  respond- 
taata. 

START,  C.  J.    This  is  an  action  by  the  ' 
trustee  of  the  Union  Mutual  Fire  Insurance  ' 
Company  of  Cincinnati,  Ohio,  hereafter  refer- 
red to  as  the  company,  to  recover  from  the 


defendants  the  sum  of  |33Z06,  alleged  to  be 
due  from  the  defendants  for  an  assessment 
upon  certain  Insurance  policies  issued  by  the 
company  to  them.  The  answer  pat  In  issue 
the  allegations  of  the  complaint  afl  to  the 
assessment  and  alleged.  In  effect,  tliat  under 
their  policy  contract  with  the  company  they 
were  not  liable  to  assessment  to  pay  its  loss- 
es. The  cause  was  tried  by  the  conrt  with- 
out a  Jury,  and  findings  of  fact  favorable  to 
the  contention  of  the  defendants  made.  and. 
as  a  conclusion  of  law,  judgment  directed  for 
the  defendants,  dismissing  the  aotion  on  its 
merits.  The  plaintiff  appealed  from  an  or- 
der denying  his  motion  for  a  new  trial. 

The  facts  found  by  the  trial  court  are,  so 
far    as   here    material,    substantially    thes«> 

The  company  was  Incorporated  May  27. 
1887,  under  the  laws  of  the  state  of  Obio,  as 
a  mutual  fire  Insurance  company.  Imme- 
diately after  such  Incorporation  the  conopany 
adopted  by-laws,  a  true  copy  of  whicli  is  an- 
nexed to  and  made,  a  part  of  the  defendants' 
answer,  which  by-laws  have  never  been  chan- 
ged. The  company  at  the  time  of  Its  organi- 
zation was  authorized  by  the  statutes  of  the 
state  of  Ohio  and  its  by-laws  to  issue  two 
classes  of  policies,  both  mutual  In  character 
— one  on  the  premium  note  plan,  and  tho 
other  on  the  cash  deposit  plan,  which  provid- 
ed for  a  "short  term  participating  policy 
The  first  class  of  policies  were  to  be  ls<ue-3 
for  the  full  term  of  five  years  upon  the  in- 
sured giving  a  premium  or  deposit  note  In 
such  amount  as  required  by  the  board  of 
directors,  and  paying  one-fifth  thereof  in  cash 
in  advance;  that  is,  the  insured  paid  one- 
fifth  of  the  premiums  for  five  years  in  cash, 
and  gave  a  deposit  or  premium  note  for  the 
other  four-fifths.  All  premium  notes  were 
subject  to  assessment  for  the  losses  and  ex- 
penses of  the  company.  The  second  class  of 
policies  were  authorized  to  be  issued  for  a 
less  term  than  five  years.  The  policy  bolder 
in  this  second  class  was  not  permitted  to 
give '  a  note  for  any  part  of  the  premlim;. 
but  was  required  to  deiMjslt  in  cash  the  full 
premium  for  the  full  term  for  which  his  pol- 
icy was  Issued.  The  by-laws  of  the  company 
(article  11,  sections  3  and  4)  expressly  pro- 
vided that: 

"Sec.  3.  All  policies  for  less  than  Are  year* 
shall  be  Issued  upon  receipt  by  the  compan.v. 
In  cash,  of  the  premium  for  the  term  insured. 
Such  policies  shall  be  charged  with  their  due 
proportion  of  all  losses  and  expenses  as  shaii 
accrue  during  the  time  they  continue  In  fopoe. 
At  the  expiration  of  the  terms  for  which  sw-h 
policies  are  Issued,  or  at  their  earlier  caa- 
cellation  by  the  assured,  the  policy  holder? 
shall  be  entitled  to  and  shall  receive  a  casb 
dividend  of  one-half  the  amount  which  shall 
remain  unused  of  the  premiums  originally 
paid  by  them,  the  remaining  half  being  de- 
posited in  the  guarantee  or  reserve  fnnd  ot 
the  company. 

"Sec.  4.  No  member  shall  be  liable  fw 
losses  or  expenses  or  for  any  indebtedness 
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•of  the  company  In  any  amount  except  to  the 
extent  of  the  premium  note  given  by  him." 

The  statutes  of  Ohio  relating  to  mutual  fire 
Insurance  companies  were  amended  by  an  act 
approved  April  14,  1888,  to  take  effect  July 
1,  1888  (Laws  1888,  p.  273).  This  amended 
statute  contained,  with  others  not  here  mate- 
rial, the  following  provisions:  "Nor  shall  any 
company  on  the  plan  of  mutual  fire  insur- 
ance  be   Incorporated   until    not    less   than 

•  •  •  have  been  subscribed  and  the  pre- 
mium thereon,  for  one  year,  paid  In  cash 

•  •  •  each  subscriber  agreeing.  In  writing, 
to  assume  a  liability  to  be  named  In  the  pol- 
icy subject  to  call  by  the  board  of  directors. 
In  a  sum  not  less  than  three  nor  more  than 
five  annual  premiums.  And  the  same  liabil- 
ity shall  also  be  agreed  to  In  writing  by  each 
subsequent  subscriber  or  applicant  for  insur- 
ance, who  is  not  a  merchant  or  manufacturer. 

•  *  *  Any  such  company  must  In  Its  by- 
laws, and  must  In  Its  policies,  fix  by  a  uni- 
form rule  the  contingent  mutual  liability  of 
its  members  for  the  payment  of  losses  and 
exi)enses;  and  such  contingent  llabUitles  shall 
not  be  less  than  three  nor  more  than  five 
annual  cash  premiums  as  written  In  the  pol- 
icy. •  •  •  Every  person  who  effects  Insur- 
ance In  a  mutual  company,  and  continues  to 
be  insured,  and  his  heirs,  executors,  adminis- 
trators, and  assigns  shall  thereby  become 
members  of  the  company  during  the  period 
of  Insurance,  shall  be  bound  to  pay  for  losses 
and  such  necessary  expenses  as  accrue  In  and 
to  the  company  in  proportion  to  the  original 
amount  of  his  deposit  note  or  contingent  lia- 
bility. •  •  •  This  act  shall  not  affect  com- 
panies now  doing  business  on  the  premium 
note  plan  unless  they  elect  to  dispense  with 
such  notes  and  embody  the  contingent  lia- 
bility In  the  policy  as  herein  provided;  and 
said  original  sections  are  hereby  repealed. 
Provided  that  said  sections  shall  remain  in 
force  as  to  all  mutual  companies  now  doing 
business  which  do  not  elect  to  reorganize 
under  the  said  sections  as  amended  by  this 
act."  The  company  never  reorganized,  or  at- 
tempted so  to  do,  under  the  statute  as  amend- 
ed. But  after  it  was  so  amended,  and  In 
September,  1889,  the  company  issued  to  the 
defendants  two  policies  of  insurance, '  where- 
by it  insured  them  against  loss  by  fire  of  lum- 
ber owned  by  them  for  one  year  from  October 
1,  1889,  In  the  sum  of  $1,500  and  $5,000,  re- 
spectively. Bach  of  the  policies  was  of  the 
class  known  as  "short  term  participating  pol- 
icies," as  provided  by  the  by-laws  of  the  com- 
pany. The  defendants  paid  to  and  deposited 
with  the  company  $100  for  the  larger  policy, 
and  $30  for  the  lesser  one,  in  accordance  with 
the  by-laws  and  regulations  of  the  company 
BS  recited  In  the  policies.  The  amount  so 
paid  and  deposited  for  each  policy  was  the 
full  amount  of  premium  for  one  year  at  the 
maximum  rate  demandable  or  receivable  by 
the  company  for  a  policy  of  Insurance  of  that 
amount  on  property  of  the  character  and  sit- 
uation of  that  insured  by  each  policy.    The 


defendants  did  not  give  any  premium  or  de- 
posit note,  or  agree  In  writing  to  assume  any 
liability,  nor  were  they  required  so  to  do.  No 
reference  was  made  In  the  policies  to  any 
liability,  contingent  or  otherwise,  on  tlie 
proper^  of  the  defendants,  In  addition  to  the 
cash  deposit  On  December  1,  1889,  the  prop- 
erty described  in  the  policies  was  destroyed 
by  fire,  and  In  March,  1890,  the  company  paid 
to  the  defendants  the  sum  of  $6,500  in  full 
settlement  and  satisfaction  of  its  liability  un- 
der the  policies,  which  were  surrendered  to 
the  company  and  canceled  by  it  The  com- 
pany became  insolvent,  and  on  December  18, 
1890,  it  was,  In  proceedings  In  the  Supreme 
Court  of  the  state  of  Ohio,  so  adjudged,  and 
dissolved,  and  the  plaintiff  appointed  the  trus- 
tee for  its  creditors  and  policy  holders.  He 
is  now  acting  as  such  trustee.  Some  11  years 
thereafter,  and  on  June  11,  1901,  the  Supreme 
Court  of  Ohio  made  and  entered  Its  ex  parte 
(as  to  the  defendants)  Judgment  or  decree  of 
assessment  as  alleged  In  the  complaint  here- 
in. 

The  plalntifTs  assignments  of  errors  pre- 
sent two  general  questions  for  our  consid- 
eration. First  Is  the  Judgment  making  the 
assessment  conclusive  upon  the  defendants 
as  to  their  liability  to  assessment  for  the 
losses  of  the  company?  Second.  Are  the  find- 
ings and  decision  of  the  trial  court  sustained 
by  the  evidence? 

1.  The  plaintiff  contends,  in  effect,  that 
the  ex  parte  decree  in  question  is  conclusive 
upon  the  defendants  upon  the  question  of 
their  liability  to  assessment  for  the  losses 
of  the  company,  and  that  they  are  barred 
from  urging  the  defense  pleaded  in  this  case. 
The  question  of  the  conclusiveness  of  an  as- 
sessment upon  stockholders  and  members  of 
a  corporation  for  the  payment  of  its  liablll- 
ties  made  by  a  court  having  Jurisdiction 
to  wind  up  its  affairs  Is  too  well  settled  in 
this  state  to  Justify  any  extended  discussion 
of  it  Where  a  court  has  such  Jurisdiction 
of  a  corporation,  its  order  or  decree  making 
an  assessment  upon  Its  stockholders  or  mem- 
bers without  personal  notice  to  them  is  con- 
clusive as  to  all  matters  relating  to  the  ne- 
cessity for  making  the  assessment,  and  the 
amount  thereof.  But  it  does  not  conclude 
any  stockholdw  or  member  as  to  the  ques- 
tion whether  his  relation  to  the  corporation 
was  such  as  to  subject  him  to  liability  for  an 
assessment,  or  as  to  any  other  defense  per- 
sonal to  himself.  Langworthy  t.  Oardlng, 
74  Minn.  828,  77  N.  W.  207;  Langworthy 
V.  Washburn  Co.,  77  Minn.  256,  70  N.  W. 
974;  Straw  &  Ellsworth  Co.  ▼.  Kllhoume, 
80  Minn.  125,  83  N.  W.  38;  DwinneU  v. 
Kramer,  87  Minn.  302,  92  N.  W.  227.  The 
assessment  in  the  case  last  cited  was  made 
by  one  of  the  courts  of  our  own  state,  yet 
effect  was  given  to  the  claim  of  the  defend- 
ant that  by  virtue  of  his  policy  contract  he 
was  not  liable  to  assessment  Now,  the  de- 
fense made  by  the  defendants  in  this  case 
is  not  as  plaintiff  seems  to  assume,  that 
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the  company  had  not  observed  the  provlslonB 
of  the  statute  goTernlng  It,  and  therefore 
the  defendants  were  not  members  of  the 
company.  But  the  defense  Is  that  by  the 
terms  of  their  contract  with  the  company 
they  were  not  liable  for  any  assessment,  or. 
In  other  words,  that  their  policies  were  of 
the  class  which  Imposed  no  liability  npon 
the  holders  thereof  beyond  the  amount  of 
the  cash  deposit  required.  It  is  clear  that 
this  contention  is  correct  if  the  company 
did  not,  before  the  def^dants'  policies  were 
issued,  reorganize  under  the  provisions  of 
the  amended  statute.  It  may  be  conceded 
that  the  original  statute  did  not  in  direct 
terms  authorize  the  two  classes  of  policies 
provided  for  in  the  by-laws  of  the  company. 
The  by-laws,  however,  are  not  inconsistent 
with  the  statute,  for  in  the  case  of  policies 
of  the  second  class  a  d^oslt  in  cash  for  the 
entire  premium  for  the  full  term  was  made. 
Instead  of  a  premium  note  for  four-fifths 
of  the  premium.  In  accordance  with  section 
3  of  the  by-laws  we  have  quoted,  the  due 
proportion  of  such  policies  for  all  losses  and 
expenses  of  the  company  during  the  time 
they  are  in  force  is  to  be  charged  against 
this  cash  deposit,  and,  if  there  is  a  surplus 
of  the  deposit  left,  policy  holders  are  to  re- 
ceive back  one-half  thereof  as  a  dividend. 
This  by-law  does  not  Impose  any  liability 
on  such  policy  holders  beyond  the  amount 
of  the  cash  deposit  It  was  obviously  In- 
tended to  provide  for  a  participation  in  the 
profits.  If  any  there  should  be,  by  the  policy 
holders  of  the  second  class,  who  deposited 
cash  in  lieu  of  premium  notes.  It  would 
be  manifestly  unjust  to  assess  or  impose  a 
contingent  liability  on  such  policy  holders, 
when  those  who  gave  a  premium  note  were 
not  liable,  except  to  the  amount  of  the  note; 
hence  section  4  of  the  by-laws  was  adopted, 
which  provides  that  no  member  shall  be 
liable  in  any  amount,  except  to  the  extent 
of  the  premium  note  given  by  him.  The 
defendants  made  the  cash  deposit  but  gave 
no  premium  note,  as  none  was  or  could  be 
required.  It  follows,  upon  the  hypothesis 
stated,  that  they  are  not  liable  to  assess- 
ment for  the  losses,  for  they  paid  and  de- 
posited In  advance  their  full  contrtbution 
therefor.  In  re  Minneapolis  Ins.  Co.,  48 
Minn.  291,  Bl  N.  W.  921;  Swing  ▼.  Lumber 
Ck).,  62  Minn.  168,  64  N.  W.  97;  Given  y. 
Rettew,  102  Pa.  638,  29  Atl.  708.  It  also 
follows  that  th^  defense  Is  not  foreclosed 
by  the  judgment  making  the  assessment 
Great  Western  Telegraph  Go.  v.  Pnrdy,  162 
n.  8.  329,  16  Sup.  Ct  810,  40  L.  Ed.  986. 

2.  This  brings  us  to  the  question  whether 
the  findings  and  decision  of  the  trial  court 
are  sustained  by  the  evidence.  The  most 
material  finding  of  fact  which  is  challenged 
is  to  the  etTect  that  the  company  never  re- 
organized under  the  amended  statute.  The 
plaintiff  claims  that  it  conclusively  appears 
from  the  evidence  that  the  by-laws  were 
adopted  after  the  amended  statute  went  In- 


to effect;  and  on  July  31,  1888,  and  further 
that  this  fact  makes  it  plain  that  the  com- 
pany did  reorganize  before  the  policies  were 
issued  in  this  case.  The  reply  substantially 
admits  the  allegations  of  the  answer  that 
the  by-laws  were  adopted  immediately  after 
the  Incorporation  of  the  company,  and  have 
never  been  changed.  But  if  it  be  conceded 
that  the  by-laws  were  adopted  at  the  time 
claimed  by  the  plaintiff,  the  fact  is  imma- 
terial in  this  case,  for  such  fact  has  no  ten- 
dency to  show  any  reorganization  of  the 
company.  On  the  other  hand,  the  by-laws 
show  upon  their  face  that  they  were  not 
adopted  with  reference  to  a  reorganization 
of  the  company,  tor  they  are  radically  in- 
consistent with  the  requirements  of  the 
amended  statute.  The  statute  as  amended 
requires  that  each  applicant  for  insurance, 
other  than  a  merchant  or  manufacturer, 
should  agree  In  writing  to  assume  a  liabili- 
ty to  be  named  in  the  policy.  In  a  sum  not 
less  than  three  nor  more  than  five  annua) 
premiums,  and,  further,  that  the  company 
must,  in  its  by-laws  and  policies,  fix  by  a 
onlform  rule  the  contingent  mutual  liability 
of  its  members  at  not  less  than  three  nor 
more  than  five  annual  cash  premiums,  aa 
written  in  the  policy.  Neither  the  by-laws 
nor  the  policies  in  this  case  comply  with  any 
of  these  provisions.  The  by-laws  are  only 
consistent  with  the  purpose  of  the  company 
not  to  reorganize  under  the  amended  stat- 
ute, and,  in  connection  with  the  policies  ia- 
aued  after  th^y  were  adopted,  they  tend 
strongly  to  show  that  there  was  no  reorgani- 
zation of  the  company.  The  evidence  is  suf- 
flcient  to  sustain  the  finding.  This  makes 
it  unnecessary  to  decide  whether  the  defend- 
ants would.  In  view  of  the  terms  of  their 
policies,  have  been  liable  to  assessment  In 
case  the  company  had  tn  fact  reorganized. 
See  Dwinnell  v.  Kramer,  87  Minn.  392,  92 
N.  W.  227. 

We  have  considered  the  other  assignments 
of  error,  and  have  reached  the  conclusion 
that  all  the  findings  of  the  trial  court  which 
are  essential  to  its  decision  are  sustained 
by  the  evidence.  The  defendants  are  not 
estopped  to  assert  their  defuse  In  this  case 
by  the  fact  that  they  met  with  a  loss,  and 
were  paid  the  full  face  of  their  policies  by 
the  company.  In  making  such  payment  the 
company  simply  discharged  Iti  contract  obli- 
gations. 

Order  affirmed. 


GRANT  et  aL  v.  BBRRISrORO  et  aL 
(Supreme  Oonit  of  Minnesota.    Dee.  80,  1904.) 

iriTNICIPAI.    COEPOBATIOIfB  —  0HABTEB8  —  COK- 
TRACrS  WITH  CrrT— BONDS— ACnOK—WOTIOK. 

1.  The  requirement  of  the  conatitatlonal 
amendment  authorizing  cities  to  frame  their 
own  charters,  that  such  charters  shall  be  in 
harmony  with  and  subject  to  the  Constitation 
and  laws  of  the  state,  does  not  forbid  the  adop- 
tion of  charter  provisions  as  -to  any  subject 
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appropriate  to  the  orderly  conduct  of  mnnidpal 
affairs,  altlioagh  they  may  differ  in  details  with 
those  of  existing  general  laws. 

2,  The  sabject  of  contractors'  bonds,  to  secare 
the  performance  of  contracts  with  a  dty  and 
the  payment  of  laborers  and  materialmen,  in- 
dndfiiK  the  contents  of  the  lx>nda  and  conditions 
and  limitations  as  to  their  enforcement,  is  ger- 
mane to  the  subject  of  mnnicipal  legialation. 

3.  The  provision  of  section  3,  c.  807,  p.  668, 
IjawB  1897,  providing  that  no  action  shall  be 
maintained  on  a  contractor's  bond  unless  writ- 
ten notice  is  given  to  the  principal  and  sureties 
within  90  days  after  the  last  item  of  labor  or 
materials  Is  performed  or  furnished,  has  no  ap- 
plication to  contractors'  bonds  given  puragiant 
to  the  dtlsens'  charter  of  St.  Paul. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  Conn- 
ty;  Hascal  R.  Brill,  Judge. 

Action  by  John  Grant  and  Tboma;  Cam- 
eron against  Einoch  F.  Berrisford  and  James 
Q.  Donnelly.  From  an  order  overruling  a 
demurrer  to  the  complaint,  defendants  ap- 
peal  Affirmed. 

It,  A.  Walsh  (D.  E.  Dwyer,  of  connsel),  for 
appellants.    B.  H.  Scbrlber,  for  respondents. 

START,  G.  3.  Action  by  a  materialman 
upon  a  contractor's  bond  gl^en  January  16, 
1903,  to  the  dty  of  St  Paul,  pursuant  to  the 
provisions  of  Its  charter,  for  the  benefit  of 
all  persons  who  might  perform  labor  or  fur- 
nish materials  in  the  execution  of  the  con- 
tract The  defendants,  who  are  sureties  on 
the  bond,  interposed  a  general  demurrer  to 
tbe  complaint  They  appealed  from  an  order 
overruling  the  demurrer.  The  complaint  al- 
leges that  on  January  16,  1903,  the  principal 
In  the  bond,  William  J.  Preston,  entered  in- 
to a  contract  with  the  city  of  St  Paul  for 
the  construction  of  a  sewer  In  one  of  its 
Btreets ;  that  pursuant  to  the  provisions  of 
the  dty  charter,  the  defendants  executed  to 
the  d^  a  bond  conditioned  upon  the  per- 
formance of  the  contract  luid  the  payment 
as  they  should  become  dne  of  all  just  dalluB 
for  labor  performed  and  materials  furnished 
In  the  execution  of  the  contract  and  the 
saving  of  tbe  dty  harmless  In  the  prem- 
ises; and,  farther,  that  the  plaintiffs  fur- 
nished the  contractor,  at  his  request  certain 
materials,  of  the  agreed  price  and  value  of 
$195.65,  which  were  used  by  him  In  the  per- 
formance of  the  contract  The  complaint 
however,  did  not  allege  that  the  plaintiffs, 
within  90  days  after  furnishing  the  last  Item 
of  such  material,  served  upon  tbe  prlndpal 
and  sureties  In  the  bond  a  written  notice 
spedfylng  the  nature  and  amount  of  their 
claim,  and  the  date  of  furnishing  the  last 
Item'  of  the  materials,  as  provided  by  Laws 
1897,  p.  668,  c.  307, 1  &  The  provisions  of  this 
general  law,  so  far  a>  here  material,  are  to 
tbe  effect  that  no  contract  entered  Into  by 
any  municipality  of  the  state  for  the  con- 
struction of  any  public  Improvements  shall 
be  valid  unless  the  contractor  gives  a  bond 
to  tbe  municipality  to  pay  as  they  become 
due  all  Just  claims  for  all  labor  performed 
or  material  furnished  in  the  execution  of  the 


contract  and  to  save  the  mnnidpallty  harm- 
less In  tbe  premises.  'No  action  shall  be 
noaintalned  on  any  such  bond  nnlees  the 
plaintiff,  wlthlp  ninety  (90)  days  after  per- 
forming the  last  item  of  work  or  furnishing 
the  last  Item'  of  skill  or  material,  shall  serve 
npon  the  principal  and  the  surety  or  sure- 
ties in  said  bond  a  written  notice  specify- 
ing the  nature  and  amount  of  plaintiffs' 
claim,  and  the  date  of  famishing  tbe  last 
Item  of  said  work,  skill  or  material."  The 
charter  of  the  dty  of  St  Paul  was  adopted 
In  the  year  1900,  pursuant  to  the  constitu- 
tional amendment  allowing  dties  to  frame 
their  own  charters.  Section  36  of  article  4 
of  the  state  Constitution.  This  amendment 
contains,  with  others,  this  provision:  "Be- 
fore any  dty  shall  incorporate  under  thla 
act  the  Legislature  shall  prescribe  by  law 
the  general  limits  within  which  sndi  charter 
shall  be  framed;  •  *  •  such  charter 
shall  always  be  In. harmony  with  and  sab- 
ject to  the  Constitution  and  la'ws  of  the 
state  of  Minnesota."  The  charter  contains 
provisions  for  the  construction  of  public  Im- 
provements, the  letting  of  contracts  there- 
for, and  the  giving  of  a  bond  by  the  con- 
tractor. The  provision  for  giving  such  bond 
Is  In  substantially  the  same  terms  as  that 
contained  In  the  general  law,  except  it  dif- 
fers as  to  the  amount  of  the  bond,  and  con- 
tains no  provision  similar  to  the  one  we  have 
quoted  from  the  general  law. 

The  sole  reason  urged  by  defendants  In 
support  of  their  demurrer  Is  that  the  pro- 
vision of  the  general  law  requiring  notice  of 
the  nature  and  amount  of  the  claims  of  tbe 
beneficiaries  of  the  bond  to  be  given  'wlthln 
ninety  days  after  the  last  item  of  labor  or 
material  is  applicable  to  the  dty  of  St 
Paul,  notwithstanding  Its  charter  provisions. 
This  presents  the  question  whether  tbe  char- 
ter provisions  relating,  to  contractors'  bonds 
are  In  harmony  'with  and  subject  to  the  Con- 
stitution and  laws  of  the  state,  as  required 
by  constitntlonal  amendment  If  this  limita- 
tion on  the  power  of  dties  In  framing  their 
charters  Is  to  be  construed  as  prohibiting 
the  adoption  of  any  charter  provisions  relat- 
ing to  proper  subjects  of  municipal  legisla- 
tion and  matters  germane  thereto,  unless 
they  are  similar  to  and  contain  all  the  pro- 
visions of  tbe  general  laws  on  the  subject 
then,  as  said  by  the  learned  trial  judge: 
"All  that  the  framera  of  a  charter  can  do, 
where  there  Is  a  law  In  existence  at  the 
time  the  charter  Is  adopted,  is  to  add  such 
provisions  as  are  not  already  contained  in 
the  law,  and  are  not  repugnant  to  it  If 
this  Is  the  extent  of  the  power  conferred 
np<m  dties  to  make  their  own  charters,  then 
the  constitutional  grant  is  a  mere  form  of 
wo^s,  of  no  practical  value."  It  is  clear 
that  such  is  not  a  proper  construction  of  the 
limitation.  This  limitation  forbids  the  adop- 
tion of  any  charter  provisions  contrary  to  the 
public  policy  of  the  state,  as  declared  by  gen- 
eral laws,  or  to  its  penal  code — for  example. 
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proTtBions  providing  for  the  licensing  of  prize 
fighting  or  gambling  or  prostitution,  or  those 
which  are  subversive  of  the  declared  policy 
of  the  state  as  to  the  sale  of  intoxicating 
liquor.  But  it  does  not  forbid  the  adoption 
of  charter  provisions  as  to  any  subject  ap- 
propriate to  the  orderly  conduct  of  municipal 
affairs,  although  they  may  differ  In  details 
from  those  of  existing  general  laws.  This  Is 
necessarily  so,  for  otherwise  effect  could  not 
be  given  to  the  constitutional  amendment 
which  fairly  Implies  that  the  charter  adopt- 
ed by  the  citizens  of  a  city  may  embrace  all- 
appropriate  subjects  of  municipal  legislation, 
and  constitute  an  effective  municipal  code, 
of  equal  force  as  a  charter  granted  by  a  di- 
rect act  of  the  Legislature.  State  v.  O'Con- 
nor, 81  Minn,  79,  83  N.  W.  498;  State  v. 
District  Court,  87  Minn.  146,  91  N.  W.  300; 
State  V.  District  Court,  90  Minn,  457,  97  N. 
W.  132. 

It  follows  that  If  the  provisions  of  the 
charter  of  St.  Paul  as  to  contractors'  bonds 
are  germane  to  any  proper  subject  for  mn- 
nlclpal  legislation,  they  supersede  the  pro- 
visions of  the  general  law  on  the  subject. 
It  Is  practically  conceded  by  the  defendants 
"that  the  subject  of  contracts  with  the  city, 
and  the  form,  contents,  and  execution  of  the 
bond  required  of  contractors  who  undertake 
to  do  public  work,  is  a  proper  one  for  mu- 
nicipal legislation."  But  they  contend  that 
the  city  has  no  interest  In  the  matter  of  a 
limitation  on  the  right  of  any  one,  except 
Itself,  to  bring  an  action  on  the  bond.  The 
provision  In  the  general  law  requiring  no- 
tice within  90  days  after  the  last  Item  of 
labor  or  materials  is  done  or  performed,  be- 
fore  bringing  an  action  on  the  bond,  la  not 
analogous  to  a  statute  of  limitations,  but  It 
Is  a  condition  precedent  which  must  be  per- 
formed before  the  right  to  bring  an  action 
on  the  bond  accrues.  Or  In  other  words.  It 
is  a  condition  or  burden  placed  upon  the 
beneficiaries,  of  the  bond  which  they  mast 
perform  or  remove  before  they  can  avail 
themselves  of  Its  benefits.  It  Is  as  much  so 
a.<  would  be  the  case  if  this  provision  of  the 
general  statute  was  set  out  as  a  proviso  In 
the  bond. 

Now,  the  i)rompt  payment  by  the  con- 
tractor for  labor  and  materials  used  In  the 
execution  of  a  contract  with  the  dty  for 
public  improvements  Is  a  matter  In  which  the 
city  has  a  direct  interest  Such  payment  la 
necessary  to  secure  a  speedy  and  honest  per- 
formance of  the  contract,  for  it  has  a  direct 
tendency  to  avoid  labor  strikes,  and  the  with- 
holding of  materials  for  the  work  by  ma- 
terialmen. Any  conditions  or  burdens  wblcb 
delay  or  make  the  enforcement  of  contact- 
ors' bonds  more  difficult  or  uncertain  tend  to 
Increase  the  cost  of  labor  and  materials  nec- 
essary for  the  execution  of  contracts  with 
the  city  for  making  public  improvements. 
We  hold,  then,  that  the  subject  of  city  con- 
tracts for  public  Improvements,  and  bonds 
to  secure  performance  of  them  and  the  pay- 


ment of  laborers  and  materialmen,  la  a 
proper  one  for  municipal  legislation,  and  Utat 
the  matter  of  contractors'  bonds,  and  condi- 
tions and  limitations  as  to  tbelr  enforce- 
ment. Is  germane  thereto.  State  t.  IMatrlct 
Court,  90  Mlmj.  457,  97  N.  W.  132.  It  fol- 
lows that  the  charter  provision  In  question 
la  exclusive,  and  that  the  plalntUfs  In  this 
case  were  not  bound  to  give  the  notice  re- 
quired by  the  general  statute  aa  a  condition 
precedent  to  their  right  to  sue  on  tbe  cour 
tractors'  bond.  The  complaint  states  a  canae 
of  action. 
Order  affirmed. 


GALLAGHER  v.  NORTHERN  PAO.  RY.  CO. 
(Supreme  Court  of  Minnesota.    Dec  30.  1904.1 

BAIIAOAOa— INJT7KT  TO  FKBBON  OR  TBA.CK— 
OORTBIBUTOBT    NEOLIOERCE. 

1.  The  trial  court  rightly  instructed  thejnry 
In  this,  a  jjersonal  injury  action,  to  return  a 
verdict  for  the  defendant,  for  the  reason  that 
the  plaintiff  was,  as  a  matter  of  law,  guilty  of 
contributory  negligence. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  St  XiOida 
County;   Homer  B.  Dibell,  Judge. 

Action  by  Peter  Gallagher  against  the 
Northern  Pacific  Railway  Company.  From 
an  order  directing  a  verdict  for  defendant 
plaintiff  appeals.    Affirmed. 

M.  R.  McMahon  and  J.  De  La  Motte,  for 
appellant    Washburn,  Bailey  ft  MltcbeU,  fbr 

respondent 

START,  0.  J.  This  Is  a  personal  Injury 
case.  The  trial  court,  at  the  close  of  the  evi- 
dence, directed  a  verdict  for  the  defendant 
and  the  plaintUf  appealed  from  an  order  de- 
nying bis  motion  for  a  new  trial  The  only 
assignment  of  error  argued  In  the  brief  of 
plaintiff  is  that  the  court  erred  In  so  directing 
a  verdict.  Assignments  of  error  not  q>eclfl- 
cally  urged  in  the  brief  will  not  be  cmiald- 
ered.  Minneapolis  Ry.  Co.  v.  Ins.  Ca,  62 
Minn.  815,  64  N.  W.  902.  The  evidence,  tak- 
ing the  most  favorable  view  of  It  for  the 
plaintifT,  shows  these  facts:  The  plaintiff  Is 
a  man  41  years  of  age.  His  occupation  was 
that  of  a  contractor  before  he  was  Injured. 
During  the  years  1900,  1901,  and  1902  be  bad 
contracts  with  a  lumber  company  to  unload 
from  the  cars  its  logs  as  they  were  brought 
In  by  rail  to  the  defendant's  yards  In  tbe  city 
of  Duluth,  and  to  bank  them  on  the  westerly 
shore  of  Rice's  Point  The  cars  were  not  un- 
loaded and  returned  as  rapidly  aa  tbe  de- 
fendant desired,  and  to  expedite  tbe  return 
of  the  cars,  and  for  the  convenience  of  the 
plaintiff.  It  was  arranged  between  blm  and 
defendant's  general  yardmaster  that  tbe 
plaintiff  might  ride  on  the,  switch  engines 
passing  through  the  yards.  The  yardmaster 
told  him  that  the  proper  way  to  flag  the  en- 
gines was  to  get  In  the  center  of  tbe  track, 
and  waive  them  down  wltb  botb  banda,  at 
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tbe  same  time  explaining  to  him  the  signal 
to  be  given.     Thereafter,  and  until  he  had 
completed  bia  contracts  with  the  lumber  com- 
pany, the  plaintiff,  whenever  he  wished  to 
ride  on  the  engines,  would  step  In  the  mid- 
dle of  the  track,  give  the  signal,  and  those  In 
charge  thereof  would  either  stop  and  let  him 
get  on,  or  give  him  a  signal  to  get  off  the 
track,  and  he  would  do  flo.    The  plaintiff  was 
injured  May  27,  1902.    On  that  day  the  roll- 
ing of  the  logs  into  the  bay  had  been  finished, 
and  his  conti-acts  with  the  lumber  company 
practically  completed.    The  last  car  of  logs, 
however,  was  unloaded  a  month  before  this 
tlma    At  the  time  of  his  injury  the  plaintiff 
was  on  his  way  to  the  yard  office  to  have  a 
car  set  In  the  next  morning  to  take  away 
his  tools  and  materials.    He  saw  an  engine 
and  seven  cars   backing  through  the  yard 
from  Superior  to  Duluth.  ■  The  engineer  and 
fireman  were  facing  from  the  plaintiff,  but  on 
the   footboard  of  the  engine  there  was   a 
switchman,  wbose  duty  it  was  to  look  out  for 
obstructions  on  the  track,  watch  out  for  the 
switches,  and  get  off  and  turn  them  when 
necessary,  and  give  signals  to  the  engineer. 
The  plaintiff  saw  the  engine  some  400  feet 
away,  which  was  backing  at  the  rate  of  4  or 
5  miles  an  hour.    He  stepped  into  the  center 
of  the  track,  facing  the  engine,  and  gave  the 
usual  signal  to  stop.    The  switchman  on  the 
footboard  gave  no  signal  of  any  kind  either 
to  the  plaintiff  or  to  the  engineer,   to  'the 
plaintiff's  knowledge,  nor  did  the  engine  slow 
down.    The  evidence  will  not  Justify  a  finding 
that  the  switchman  In  fact  saw  the  plaintiff 
on  ttie  track  at  any  time  before  the  engine 
struck  him,  or  a  finding  that  the  plaintiff 
was  Injured  by  the  wanton  or  willful  negli- 
gence of  the  defendant;    but  it  is  sufficient 
to  sustain  a  finding  that  if  the  switchman 
bad  been  watching  the  track  at  the  time  he 
must  have  seen  the  plaintiff.     The  plaintiff 
could  not  see  the  engineer  from  where  he 
stood  on  the  track,  and  he  could  not  have  had 
any  reason  to  suppose  the  engine  would  stop 
unless  the  switchman  gave  the  signal  to  the 
engineer  to  do  so.    He  stepped  into  the  cen- 
ter of  the  track,  facing  the  switchman,  rely- 
ing npon  the  stopping  of  the  engine  for  him 
as  tisual,  until  It  was  within  two  feet  of  bim. 
Wbat  then  happened,  to  use  his  own  lan- 
gnage,  was  this:   "I  got  on  the  track,  and  I 
flaKged  them  down,  and  I  got  no  signal  to  get 
ofiC,  and  when  the  engine  came  up  to  me  that 
I   seen  was  not  going  to  stop,  I  didn't  know 
(v-Jbat  was  the  best  to  do.    I  looked  for  the 
side  to  Jump  out  of  the  road,  and  she  was  so 
close  to  me  that  I  didn't  know  what  was  best. 
[  suppose  I  got  mixed  up  or  bothered  a  little 
t>lt,  and  I  done  what  I  thought  was  the  best, 
nade  for  the  footboard — stepped  for  the  foot- 
Ktard — thinking  I  would  get  up  on  the  engine, 
ind   I  caught  the  handrail — handhold— grab- 
>ed  Into  it;   and  when  I  stepped,  I  stepped, 
[  suppose,  too  quick  for  the  footboard,  and  I 
Inst  put  a  foot  in  front  of  the  footboard,  and 
iie   footboard  struck  my  leg  and  It  broke." 


The  ground  was  level  on  each  side  of  the 
track,  and  there  was  nothing  to  prevent  the 
plaintiff  from  stepping  off  the  track  to  a  place 
of  safety  before  the  engine  was  within  two 
feet  of  him. 

It  is  the  contention  of  the  plalntlfl  that  he 
was  not  a  trespasser  nor  a  mere  licensee  on 
the  premises  of  the  defendant,  but  that  be 
was  there  by  its  express  invitation,  and  that 
it  owed  bim  the  duty  of  active  vigilance  to 
prevent  injury  to  him,  which  it  failed  to  ex- 
ercise, and  that  the  question  of  his  contribu- 
tory negligence  was  one  of  fact;  therefore 
the  trial  court  erred  in  not .  submitting  the 
ease  to  the  jury.  On  the  other  hand,  the  de- 
fendant claims  that  the  plaintiff  was  at  the 
time  he  was  Injured  a  trespasser,  or  at  most 
a  mere  licensee,  on  its  premises,  and  that  it 
owed  him  no  duty  imtll  it  in  fact  discovered 
him  in  a  position  of  peril;  and,  further,  that 
as  a  matter  of  law  he  was  guilty  of  contribu- 
tory negligence.  Upon  the  undisputed  evi- 
dence in  this  case  we  are  so  clearly  satisfied 
that  the  plaintiff  was,  as  a  matter  of  law, 
guilty  of  contributory  negligence,  that  we  find 
it  unnecessary  to  dls,cuss  or  decide  any  other 
question.  It  is  only  in  exceptional  cases  that 
the  question  of  contributory  negligence  Is  one 
of  law,  but  this  case  falls  within  the  excep- 
tion. The  plaintiff  was  a  mature  man,  in  the 
possession  of  all  of  his  faculties,  familiar  with 
the  defendant's  yard  and  the  movements  of 
its  trains  therein.  He  got  upon  the  track, 
and  watched  the  engine  with  seven  cars  back- 
ing toward  him  for  some  400  feet  at  the  rate 
of  4  or  6  miles  an  hour.  He  saw  that  the 
switchman  on  the  footboard  did  not  give  any 
signal  to  the  engineer  to  stop.  He  knew  that 
the  engine  was  not  slowing  down.  And  yet 
he. stands  on  the  track  until  the  engine  was 
only  24  inches  from  him.  Then  he  attempted 
to  board  the  moving  engine.  It  was  Inexcusa- 
ble negligence  for  him  to  wait  until  the  en- 
gine was  practically  upon  him  before  stepping 
to  a  place  of  safety.  If,  as  his  counsel  claims, 
he  was  compelled  to  face  an  emergency  when 
he  attempted  to  board  the  moving  engine.  It 
was  an  emergency  created  by  his  own  negli- 
gence in  so  remaining  upon  the  track  until 
It  was  too  late  to  save  himself.  It  follows 
that  the  trial  court  correctly  Instructed  the 
Jury  to  return  a  verdict  for  the  defendant. 

Order  affirmed. 


Appeal  of  JUSTUS,  Sheriff. 

JUSTUS,  Sheriff,  v.  BOARD  OP  COBTRS  OP 
RAMSEY  COUNTY. 

(Supreme  Oonrt  of  Minnesota.    Dee.  80,  1904.) 

■HZBim— >BSS— PXB80HAI,  PBOPXBTT  TAX. 

1.  A  sheriff  is  not  entitled  to  a  fee  of  $1  from 
his  county  for  each  ezecation  issued  upon  a 
personal  property  tax  Judgment  delivered  to  bim 
and  returned  by  him  nnsatiafied. 

(Syllabus  by  the  Conrt) 

f  1.  8m  TaxatloD.  vol.  46,  Cent.  Dig.  |  104S. 
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Appeal  from  District  Court,  Ramsey  Gonn- 
tr;  Olin  B.  Lewis,  Jndge. 

Action  by  Pblllp  O.  Justus,  sheriff,  against 
fba  board  of  county  commissioners  of  Ram- 
sey county.  From  an  order  of  tbe  district 
court  sustaining  a  demurrer  to  his  com- 
plaint, plaintiff  appeals.    Affirmed. 

Reese  ft  Zollman,  for  appellant  T.  R. 
Kane,  Ck>.  Atty.,  and  O.  H.  O'Neill,  Asst  Co. 
Atty.,  for  respondent 

START,  a  J.  This  Is  an  appeal  by  the 
plaintiff  from  an  order  of  tbe  district  court 
of  the  county  of  Ramsey  sustaining  a  gen- 
eral demurrer  to  his  complaint  which  al- 
leged a  claim  of  $1,002  against  tbe  defendant 
fi>r  tbe  fees  of  the  plaintiff,  as  sheriff,  in 
returning  unsatisfied  1,002  executions  Issued 
on  personal  property  tax  Judgments.  Tbe 
question  presented  by  tbe  record  for  our  de- 
cision Is  this:  is  the  sheriff  entitled  to  a 
fee  of  |1  from  his  county  for  each  execu- 
tion Issued  upon  a  personal  property  tax 
judgment  delivered  to  him  and  returned  by 
him  unsatisfied?  We  answer  tbe  question 
in  tbe  negative.  A  public  officer  takes  bla 
office  with  all  Its  burdens,  and  be  is  not  en- 
titled to  any  compensation  for  services  ren- 
dered to  the  public  unless  tbe  statute  ex- 
pressly authorizes  it 

It  Is,  however,  the  contention  of  the  plain- 
tiff that  the  statute  (Gen.  St  1894,  {{  5550, 
6553)  expressly  provides  compensation  for 
services  of  tbe  kind  here  In  question.  It 
Is  true  that  this  statute  provides  that  sher- 
iffs shall  be  entitled  to  a  fee  of  |1  for  diU- 
gent  search  and  Inquiry,  and  returning  an 
execution  unsatisfied  when  no  property  can 
be  found.  And  If  this  provision  applies  to 
an  execution  on  a  personal  property  tax  judg- 
ment the  plaintiff's  contention  would  be  cor- 
rect But  the  enforcement  of  personal  prop- 
erty taxes  Is  a  special  proceeding,  controlled 
by  the  statutes  establishing  It  and  the  Leg- 
islature has  provided  a  course  of  procedure 
in  tax  cases  complete  in  Itself.  Thus  Gen. 
St  1894,  i  1570,  provides  for  the  fees  of  the 
clerk  of  the  district  court  in  cases  not  con- 
tested, and  in  contested  cases  such  fees  as 
are-  allowed  in  civil  actions.  Section  1574, 
Id.,  provides  that  the  sheriff  or  bis  deputy 
shall  be  allowed  the  same  fees  for  collecting 
taxes,  and  for  making  distress  and  sale  of 
goods  and  chattels  for  the  payment  of  taxes, 
as  are  allowed  by  law  to  constables  for  mak- 
ing levy  and  sale  of  property  on  execution. 
It  Is  to  be  noted  that  the  statute  gives  the 
fee  only  in  case  the  sheriff  collects  something 
on  the  tax  from  which  it  can  be  paid,  and, 
further,  that  there  Is  no  provision  giving  the 
sheriff,  in  any  contingency,  such  fees  as  are 
allowed  In  civil  actions,  as  provided  In  tbe 
case  of  the  clerk.  Tbe  plaintiff  contends  that 
section  1574  refers  only  to  the  collection  of 
delinquent  personal  property  taxes  upon  tax 
warrants,  not  to  collections  on  tax  execu- 
tions. We  are,  however,  of  the  opinion  that 
this  section  refers  to  taxes  collected  on  either 


R  warrant  or  execution.  Section  1670  pro- 
vides for  issuing  executions  on  personal  prop- 
erty tax  Judgments,  and  that  no  property 
shall  be' exempt  from  seizure  by  virtue  there- 
of. This  implies  that  the  executions  are  to 
be  delivered  to  the  proper  officer — the  sheriff 
— for  collection.  In  Schmld  r.  County  of 
Brown,  44  Minn.  67,  46  N.  W.  145,  it  was 
held  that  a  sheriff  was  entitled,  by  virtue 
of  section  1674,  to  fees  for  an  unsuccessful 
attempt  to  collect  a  tax  warrant;  that  la, 
for  returning  it  nnsatisfled.  The  logic  of 
the  case  cited  would  sustain  the  plaintiff's 
contention  in  this  case,  for  there  Is  no  es- 
sential difference  between  a  tax  warrant  and 
a  tax  execution  as  to  sherUTs  fees.  The 
case,  however,  was  expressly  overmled  by 
the  case  of  Chapel  ▼.  Ramsey  Connty,  71 
Minn.  18,  73  N.  W.  520,  wherein  It  was  held 
that  a  sheriff  was  not  entitled  to  fees  from 
the  county  for  returning  tax  warrants  unsat- 
isfied. In  Wagena  ▼.  Ramsey  Connty,  76 
Minn.  868,  79  N.  W.  166,  it  was  held  that 
the  sheriff  was  not  entitled  to  fees  from  the 
county  for  returning  tax  citations  not  served 
for  the  reason  that  the  person  therein  named 
could  not  be  found  after  diligent  searclt. 
Counsel  for  the  plaintiJE  calls  our  attention 
to  a  statement  in  the  opinion  in  the  Wagener 
Case  to  the  effect  that:  The  statute  (section 
6S63,  Gen.  St  1804)  provides  that  the  sheriff 
shall  receive,  as  compensation,  "for  diligent 
search  and  inquiry  and  returning  summons 
when  party  cannot  be  found,  one  dollar, 
without  regard  to  number  of  defendants,  and 
returning  execution  when  no  property  can 
be  found,  one  dollar.  Bat  this  is  not  the  kind 
of  service  charged  for.  The  items  are  for 
attempted  services  of  subpoenas,  writs  of  at- 
tachment orders  to  show  cause,  and  personal 
property  tax  citations,  when  the  person 
sought  was  not  in  fact  found."  Tbe  Inference 
which  counsel  draws  from  this  statement  is 
that  if  the  services  in  that  case  had  been  for 
returning  tax  executions  unsatisfied,  no  prop- 
erty having  been  found,  the  county  would 
have  been  liable  for  such  services.  What- 
ever may  be  inferred  from  the  statement,  it 
Is  here  immaterial,  for  no  such  question  as 
Suggested  was  before  the  court  in  the  Wag- 
ener Case.  The  case  at  bar  cannot  be  dla- 
tingulshed  from  the  Cbapel  Case,  and  we 
hold  that  the  plaintiff  is  not  entitled  to  re- 
cover from  the  county  for  the  services  here 
in  question. 
Order  affirmed. 


JENSEN  T.  COMMODORE  MIN.  00.  et  at 
(Supreme  Court  of  Mhinesota.    Dec.  30,  1904.) 

INJUBT  TO  KKFLOTft— ASSUICPTIOH  OF  RISK. 

1.  In  this,  a  personal  injury  action,  it  la  k^d 
that  the  evidence  is  sufficient  to  snstaln  the  ver- 
dict of  the  jary,  to  tbe  effect  that  the  canae  of 
tlie  plaintiff's  injury  was  not  one  of  the  risks  aa- 
Bumed  by  him,  and  that  the  defendants  were 
guilty  of  negligence  which  was  the  proxtmate 
cause  of  his  injury. 

(Syllabus  by  the  Court) 
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Appeal  from  District  Court,  St  U>ul«  Coun- 
ty j  Wm.  A.  Cant,  Judge. 

Action  by  Jens  G.  Jensen  against  tbe  Com- 
modore Mining  Company  and  B.  D.  McNeill. 
Verdict  for  plaintiff.  From  an  order  denying 
a  motion  for  Judgment  notwithstanding  the 
verdict,  and  from  the  Judgment  entered,  de- 
fendants appeal.      A£9rmed. 

John  O.  Williams,  for  appellants.  Samuel 
A.  Anderson  and  Albert  Baldwin,  for  re- 
spondent 

START,  C.  J.  Action  to  recover  damages 
for  personal  Injuries  sustained  by  the  plain- 
tiff while  he  was  in  the  employ  of  the  de- 
fendant mining  company.  Trial  by  Jury,  and 
verdict  for  tbe  plaintiff  for  $2,250.  The  d»- 
fendants  made  a  motion  for  Judgment  In 
their  favw  notwithstanding  tbe  verdict, 
which  was  denied,  and  Judgment  entered  on 
tbe  verdict  for  tbe  plaintiff,  from  wblcta  the 
defendants  appealed. 

There  was  evidence  received  on  the  trial 
tending  to  show  these  facts:  The  defendant 
mining  company,  hereafter  designated  as  the 
company,  owned  and  operated  an  iron  mine 
known  as  the  Commodore  Mine  in  the  county 
of  St  Lonls.  The  defendant  McNeill  was 
tbe  superintendent  of  the  mine,  and  the 
plahntiff  was  a  skilled  mechanic  In  tbe  em- 
ploy of  tbe, company.  There  was  a  shaft 
extending  down  Into  tbe  mine  at  an  angle 
of  about  27  deg.  from  tbe  horizontal  to  a 
depth  of  240  feet  On  one  side  of  the  sbaft 
was  a  stairway  extending  the  entire  length 
of  the  shaft  which  was  4  feet  and  8  inches 
wide.  On  the  side  of  the  stairway,  and 
parallel  therewith,  were  two  skipways.  In 
which  skips  or  small  cars  were  operated,  by 
which  ore  was  hoisted  to  the  surface.  On 
the  day  tbe  plaintiff  was  Injured^  February 
15,  18(»,  water  had  accumulated  In  tbe  bot- 
tom of  the  sbaft  to  tbe  depth  of  80  feet 
In  order  to  pump  this  water  out  a  pump  was 
placed  on  each  of  the  skipways,  160  feet 
from  the  top  of  the  abaft  aud  put  In  opera- 
tion. When  the  water  had  been  lowered 
some  40  feet  it  became  necessary  to  lowo: 
the  pumps;  and  the  plaintiff  was  directed  to 
assist  In  the  work  of  moving  one  of  them, 
and,  in  the  due  and  proper  discharge  of  this 
duty,  he  was  compelled  to,  and  did,  stand 
upon  the  stairway,  at  a  point  160  feet  from 
the  top  thereof.  The  superintendent  was 
with  him  on  tbe  stairway  at  tbe  time.  Al- 
though the  stairway  was  slippery  and  dark, 
except  as  lighted  by  candles  in  the  caps 
of  the  men,  tbe  place  where  the  plaintiff 
was  required  to  work  was  a  reasonably  safe 
one,  If  tbe  stairway  above  blm  was  kept 
clear  while  he  was  at  woiic.  The  superin- 
tendent without  tbe  knowledge  of  the  plain- 
tiff or  warning  to  him,  directed  two  miners 
to  take  down  the  sbaft  planks,  16  feet  long, 
8  Inches  wide,  and  2  Inches  ttilck.  Tbe 
planks  were  to  be  laid  inside  the  rails  of 
the  skipway,  between  the  pump  and  the 
water,  for  tbe  pump  to  slide  down  on.    The 
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plaintiff  bad  never  seen  or  known  of  lumber 
or  other  materials  being  carried  down  the 
stairway  until  after  he  was  Injured.  The 
practice  In  the  mine,  so  far  as  be  knew,  was 
to  lower  timber  and  materials  Into  the  mine 
down  tbe  skipways  by  means  of  rope  and 
tackle.  The  miners  to6k  one  plank  down  at 
a  time,  each  one  taking  bold  of  an  end 
thereof,  and  placing  It  under  his  left  arm, 
and  so  carried  tbe  plank  down  tbe  stairway 
past  the  pump,  then  crossed  over  into  the 
skipways  and  placed  the  plank  in  position. 
Whether  the  plaintiff  knew  that  planks  were 
being  so  taken  down  was,  under  the  evi- 
dence, a  question  of  fact.  After  three  or 
four  planks  had  been  so  taken  down,  one  of 
the  miners  brought  a  plank  to  the  mouth  of 
the  shaft — the  other  miner  then  being  ab- 
sent—and put  the  end  of  It  down  tbe  stair- 
way a  short  distance,  resting  the  lower  end 
on  a  steam  pipe,  and  the  upper  end  on  some 
timber.  The  pipe  was  vibrating,  and  the 
lower  end  of  the  plank  slipped  off  the  pipe, 
shot  down  the  stairway,  and  struck  the 
plaintiff,  knocking  him  from  the  stairway 
and  breaking  his  leg.  The  negligence  of  the 
defendants,  alleged  and  relied  on  by  tbe 
plaintiff.  Is  briefly  statedr— that  by  giving 
the  order  to  take  down  the  planks  and  per- 
mitting its  execution  in  the  way  it  was  at- 
tempted, they  subjected  him  to  unusual  dan- 
ger and  peril,  of  which  he  was  ignorant, 
without  giving  any  warning  thereof. 

The  assignment  of  errors  presents  for  re- 
view only  this  question:  Were  the  defend- 
ants entitled  to  a  directed  verdict  in  their 
favor?  They  here  insist  that  they  were,  for 
the  following  reasons:  First  that  the  cause 
of  the  accident  was  one  of  the  risks  as- 
sumed by  the  plaintiff;  second,  no  negligence 
on  the  part  of  the  defendants  was  shown; 
third,  the  defendants'  negligence.  If  any, 
was  not  the  proximate  cause  of  the  plaintiff's 
injuries,  but  they  resulted  from  the  negli- 
gence of  a  fellow  servant  ^ 

1.  If  the  plaintiff's  testimony,  to  the  effect 
that  be  had  no  knowledge  that  planks  were 
being  carried  down  the  stairway,  was  true — 
and  of  this  tbe  Jury  were  tbe  Judges — ^it  Is 
clear  that  be  did  not  assume  the  risks  inci- 
dent to  such  use  of  the  stairway.  The  de- 
fendants, in  this  connection,  invoke  the  rule 
which  obtains  In  cases  Involving  construc- 
tion and  repair  work.  The  rule  has  no  ap- 
plication to  this  case,  for.  If  the  defendants 
were  negligent  It  was  because  of  their  own 
act  and  omission  in  giving  the  order  without 
warning.  No  question  of  vice  principal  Is 
made  in  this  case. 

2.  Tbe  second  and  third  alleged  reasons 
why  a  verdict  should  have  been  directed  for 
the  defendants  may  be  considered  together, 
for  they  are  substantially  one.  The  practical 
question  In  this  case  is  whether  there  la  any 
substantial  evidence  in  this  case  to  sustain 
the  finding  of  the  Jury  that  the  defendants 
were  guilty  of  negligence  In  the  premises, 
for.  If  they  were,  the  negligence  of  the  fel- 
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low  servant  was  only  concurrent.  Franklin 
V.  Ry.  Co.,  37  Minn.  409,  34  N.  W.  898,  5  Am. 
6t  Rep.  856;  Thomas  v.  Smttb,  90  Minn. 
879,  07  N.  W.  141.  It  miglrt  seem  at  first 
blusli  tbat  tbe  taking  of  planlcs  down  tliis 
stairway  was  a  feasible  and  safe  way  of  get- 
ting them  to  the  place  where  they  were  to 
be  used  in  the  shaft  and  that  reasonable 
men  could  not  fairly  reach  different  conclu- 
sions on  the  question.  But  when  attentive 
consideration  is  given  to  all  of  the  particular 
facts  which  the  evidence  tends  to  establish, 
it  is  quite  obvious  that  they  might  honestly 
draw  different  conclusions  therefrom.  The 
plaintiff  was  working  at  a  place  150  feet 
from  the  top  of  the  shaft,  on  the  stairway, 
which  was  wet,  slippery,  and  dark; '  he  was 
in  a  reasonably  safe  place  if  loose  materials 
did  not  fall  or  slide  down  the  stairway,  but 
in  one  of  great  peril  if  they  did;  he  was 
helpless  and  unable  to  protect  himself;  and 
the  order  given  by  the  defendants,  with  full 
knowledge  of  his  position,  and  without  warn- 
ing to  him,  had  a  direct  tendency  to  render 
the  place  in  which  be  was  required  to  work 
one  of  peril,  in  case  of  any  accident  or  neg- 
lect in  executing  the  order.  This  is  demon- 
strated by  the  result  The  question,  then.  Is, 
ought  the  defendants,  In  the  exercise  of  or- 
dinary care,  to  have  anticipated  that  as  a 
result  of  carrying  out  their  order  without 
warning  to  the  plaintiff,  injury  might  result 
to  blm,  or  others  at  work  with  blm  on  the 
stairway?  If  the  defendants  ought  to  have 
anticipated  such  a  result  they  were  guilty 
of  negligence,  although  they  could  not  have 
anticipated  that  injury  would  result  in  the 
form  or  way  in  which  It  did  in  fact  happen. 
Ohrlstianson  v.  Ry.  Co.,  67  Minn.  04,  69  N. 
W.  640.  We  are  of  the  opinion  that  this 
question  was  one  of  fact  for  the  Jury.  The 
question  of  the  proximate  cause  of  an  in- 
jury is  ordinarily  one  of  fact  to  be  solved 
by  the  exercise  of  practical  sense,  rather 
than  by-  the  application  of  any  abstract  defi- 
nition of  the  term.  The  question  in  this  case 
was  one  of  fact,  for,  upon  the  hypothesis 
that  the  defendants  were  negligent  the 
piaintltrs  injuries  resulted  directly  from  an 
attempt  to  execute  their  negligent  order.  If 
the  Jury  found  such  to  be  the  case,  then,  as 
already  stated,  the  negligence  of  the  fellow 
servant  In  attempting  to  execute  such  order 
would  be  a  concurring  and  contrlbutinjr 
cause  of  the  plaintiff's  injuries. 
Judgment  affirmed. 

In  re  ATWBLL'S  ESTATE. 

ATWBL.L  et  aL  t.  PARKER. 

(Supreme  Court  of  Minnesota.    Dee.  16,  1004.) 

8TATTTTKS   —   mXE—STTlTICIEHCT— ADOPTION — 
CHAROS  OV  HAKE. 

1.  Chapter  153,  p.  397,  Sp.  Laws  1871,  en- 
titled "An  act  to  change  the  names  of  certain 
persons  herein  named,  and  to  fix  and  establish 
tlieir  adoption  and  heirship,"  is  a  valid  loffisln- 
tive  enactment.     I^e  title  thereto  is  in  suffi- 


dent  compliance  with  the  oonstltational  provi- 
sion that  no  law  shall  embrace  more  than  one 
subject  which  shall  be  expressed  in  its  title. 

2.  Long  and  continued  use  of  a  general  title 
to  a  particular  class  of  legislative  enactments 
is  such  a  construction  by  the  Legislature  of  the 
constitutional  provision  tliat  no  law  sliall  em- 
brace more  than  one  subject  as  to  lie  entitled 
to  the  special  consideration  of  the  courts  in  de- 
termining the  sufficiency  of  such  tide. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Watonwan 
County;   Lorin  Cray,  Judge. 

In  the  matter  of  the  estate  of  Dewitt  Clin- 
ton Atwell.  From  an  order  of  the  probata 
court  awarding  the  property  to  Nellie  M. 
Parker,  Charles  M.  Atwell  and  others  appeal- 
ed to  the  district  court  From  an  order  re- 
versing such  finding  and  denying  a  new  trial. 
Nellie  M.  Parker  appeals.    Reversed. 

W.  8.  Hammond,  for  appellant  J.  W.  Sea- 
ger,  for 'respondents. 

BROWN,  J.  The  facts  in  this  case  are  as 
follows:  The  Legislature,  by  chapter  153,  p. 
897,  Sp.  Laws  1871,  changed  the  name  of  sa>a 
Johnson,  a  minor  child,  to  that  of  Nellie  M. 
Atwell,  and  declared  her  the  adopted  dangb- 
ter  and  heir  at  law  of  D.  C.  Atwell,  of  Bine 
Bartb  county,  this  state.  She  thereafter 
grew  up  as  a  member  of  Atwell's  family,  un- 
til she  arrived  at  her  majority,  when  she  was 
married.  Atwell  died  In  February,  1903, 
leaving  no  wife  or  lawful  issue.  The  pro- 
bate court  of  Blue  Earth  county,  having  Ju- 
risdiction of  the  administration  of  bis  estate, 
awarded  .all  his  property  to  the  adopted 
daughter,  excluding  from  any  right  or  Inter- 
est therein  the  sisters  and  brother  of  Atwell, 
who  appeared  in  the  probate  court  and  claim- 
ed the  same.  From  the  decree  of  the  probate 
court  the  brother  and  sisters  appealed  to  the 
district  court  where  it  was  held  that  the  act 
of  the  Legislature  above  referred  to,  by 
which  defendant  was  made  the  heir  at  law 
of  Atwell,  was  unconstitutional,  and  the  de- 
cree of  the  probate  court  was  reversed,  and 
the  estate  awarded  to  the  brother  and  sis- 
ters. Defendant  appealed  from  an  order  de- 
nying her  motion  for  a  new  trial.  The  only 
question  presented  for  onr  consideration  is 
the  constitutionality  of  the  act  of  the  Legis- 
lature referred  to. 

The  objection  to  the  statnte  is  that  the  ti- 
tle is  insuffldent  within  the  requirements  of 
the  constltntlonal  provision  that  no  act  of 
the  Legislature  shall  embrace  more  than  one 
subject  which  shall  be  expressed  in  Its  title. 
The  precise  contention  Is  that  this  act  con- 
tains several  subjects,  and  that  the  title 
does  not  express  them.  The  title  to  the  act 
is  as  follows:  "An  act  to  change  the  names 
of  certain  persons  herein  named,  and  to  fix 
and  establish  their  adoption  and  heirship." 
Under  this  title  the  names  of  eight  persons 
were  changed,  and  they  were  declared  to  be 
the  adopted  children  of  different  persona 
therein  named.  The  name  of  George  A. 
Manning  was  changed  to  tliat  of  Oeorge  A. 
King,  and  he  was  declared  the  adopted  child 
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and  heir  at  law  of  Henry  King.  Tbe  name 
of  Blanche  Spencer  waa  changed  to  that  of 
Blanche  Swift,  and  she  was  declared  the 
adopted  daughter  and  heir  at  law  of  Nelson 
H.  Swift  The  name  of  Seth  Butler  was 
changed  to  that  of  Seth  Bntler  Richardson, 
and  he  was  declared  the  h^r  at  law  of  Bu- 
fns  F.  Richardson.  The  name  of  William 
Konkle  was  changed  to  that  of  WllUam  Hiy- 
man  Perdval,  and  he  was  declared  the  adopt- 
ed son  and  heir  at  law  of  Horace  L.  and 
Mary  L.  Perdval.  The  name  of  Josephine 
Hostetter  was  changed  to  that  of  Jgsephlne 
Robinson,  and  she  was  declared  the  adopted 
danghter  and  heir  at  law  of  Prosper  Robin- 
son. The  name  of  John  W.  Jennings  was 
changed  to  that  of  John  W.  Mackin,  and  he 
was  declared  the  adopted  son  and  heir  at 
law  of  Brian  Mackin  and  Ann  Mackin.  And 
the  name  of  appellant,  defendant  In  this  case, 
was  changed  and  her  heirship  established  as 
stated.  Tbe  act  may  be  open  technically  to 
the  objections  urged  against  it,  but  technic- 
ally only.  A.  strict  construction  of  tbe  con- 
stitutional provision  might  render  the  act  In- 
valid, but  It  is  entitled  to  a  broad  and  liberal 
interpretation.  Olsen  t.  Board  of  Control, 
85  Minn.  165,  88  N.  W.  633;  Hk  v.  Loan  CO., 
84  Minn.  245,  87  N.  W.  844;  Lien  v.  Board  of 
County  Com'rs,  80  Mfam.  58,  82  N.  W.  1094. 
The  subject  of  the  act  was  that  of  changing 
the  names  of  certain  children,  constituting 
them  the  adopted  children  and  heirs  at  law 
of  certain  persons  named  In  the  body  of  the 
act  and,  though  the  title  is  a  general  one,  it 
indicates  clearly  the  subject-matter  of  the 
legislation  proposed  to  be  enacted  under  it 
Tbe  general  principles,  as  bearing  particular- 
ly upon  the  sufBclency  of  a  general  title,  such 
as  that  here  under  consideration,  are  clearly 
stated  by  Judge  Mitchell  In  the  case  of  John- 
son V.  Harrison,  47  Minn.  576,  50  N.  W.  923, 
28  Am.  St  Rep.  382,  In  the  following  Ian' 
guage:  "The  term  'subject'  as  used  in  the 
Constitution,  is  to  be  given  a  broad  and  ex- 
tended meaning,  so  as  to  allow  the  Legisla- 
ture full  scope  to  Include  in  one  act  all  mat- 
ters having  a  logical  or  natural  connection. 
To  constitute  duplicity  of  subject,  an-  act 
most  embrace  two  or  more  dissimilar  and 
discordant  sqbjects  that  by  no  fair  intend- 
ment can  be  considered  as  having  any  legiti- 
mate connection  with  or  relation  to  each 
other.  •  •  *  The  generality  of  the  title 
of  an  act  is  no  objection,  provided  only  it  is 
sufficient  to  give  notice  of  the  general  sub- 
ject of  the  proposed  legislation  and  of  In- 
terests likely  to  be  affected.  The  title  was 
never  Intended  to  be  an  Index  of  the  law." 
And  by  Chief  Justice  Start  in  Winters  v. 
City  of  Duluth,  82  Minn.  127,  84  N.  W.  788. 
Tbe  object  of  this  provision  of  tbe  Constitn- 
tion,  the  conrt  there  said,  "was  to  procure 
to  every  distinct  measure  of  legislation  con- 
sideration solely  upon  Its  individual  merits 
by  preventing  the  combination  of  different 
measures,  dissimilar  in  purpose  and  charac- 
ter. ft>r  the  purpose  of  securing  the  necessary 


snpport  for  their  passage.  *  *  *  It  was 
not  intended  to  embarrass  legislation  by 
making  laws  more  restrictive  in  their  scope 
and  operation  than  is  reasonably  necessary 
In  order  to  conserve  the  purpose  for  which 
the  constitutional  limitation  was  adopted. 
Hence  it  must  be  liberally  construed." 
These  decisions  state  the  general  rule  which 
has  always  guided  this  court  in  construing 
this  provision  of  the  Constitution.  The  gen- 
eral subject  of  tbe  act  under  consideration 
was,  as  stated,  changing  the  names  of  cer- 
tain children,  constituting  them  the  heirs  at 
law  of  certain  individuals,  and  the  act 
throughout  treats  of  no  other  subject.  It  Is 
true  it  changes  Che  names  of  several  persons, 
and  makes  them  the  heirs  at  law  of  different 
individuals,  and  there  is  nothing  to  show  or 
Indicate  that  the  children  whose  names  were 
changed  were  in  any  way  related  to  each 
other;  still  the  general  subject  expressed  tai 
the  title  is  followed  throughout  An  exam- 
ination of  the  special  laws  of  the  state  dis- 
closes tbat  this  form  of  general  title  was  In 
use  from  the  organization  of  the  state  down 
to  the  year  1881,  when  the  amendment  to 
the  Constitution  prohibited  the  Legislature 
from  changing  the  names  of  persons  by  spc- 
dal  legislation.  Reference  la  had  in  this 
connection  to  chapter  61,  p.  308,  Sp.  Laws 
1861;  chapter  127,  p.  426,  Sp.  Laws  1868; 
chapter  136,  p.  602,  Sp.  Laws  1872;  chapter 
188,  p.  604,  Sp.  Laws  1872;  chapter  333,  p. 
806,  Sp.  Laws  1881.  By  chapter  333,  p.  896, 
Sp.  Laws  1881,  under  a  title  similar  to  that 
under  consideration,  the  names  of  43  differ- 
ent children  were  changed.  But  the  practice 
of  employing  general  titles  to  legislative  en- 
actments has  not  been  confined  to  special 
legislation.  It  has  been  generally  followed 
by  our  lavraiakers.  Under  the  title  "An  act 
to  appropriate  money  to  aid  in  building  bridg- 
es and  draining  lands  in  certain  parts  of  tbe 
state,"  the  Legislature,  by  chapter  271,  p. 
468,  Gen.  Laws  1889,  appropriated  money  to 
aid  in  building  bridges  in  several  counties  of 
the  state;  and  an  act  under  a  similar  title 
was  passed  in  1901  (chapter  300,  p.  488,  Laws 
of  that  year).  Under  the  title  "An  act  to  at- 
tach certain  counties  therein  named  to  other 
counties  for  record  and  Judicial  purposes,"  the 
Legislature,  by  chapter  75,  p.  285,  Sp.  Laws 
1871,  attached  four  counties  to  Becker  and 
three  to  Crow  Wing  for  the  purposes  named 
in  the  title.  Our  Penal  Code,  embracing 
most  comprehensively  the  criminal  laws  nnd 
preserving  certain  dvll  rights  (section  537, 
Pen.  Code)  was  enacted  under  the  title  "An 
act  to  establish  a  Penal  Code."  And  the 
Probate  Code,  sustained  in  the  case  of  John- 
son V.  Harrison,  supra,  was  enacted  under  a 
similar  title.  Other  Instances  of  the  use  of 
general  titles  in  legislation  might  be  cited, 
but  It  is  unnecessary.  The  practice  has  re- 
ceived legislative  sanction  for  many  years, 
and  this  fact  Is  entitled  to  particular  consid- 
eration In  determining  the  validity  of  the  act 
In  question.    2  Sutherland,  Statutory  Con- 
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BtrucUon  (2d  Bd.)  476.  Under  the  several 
acts  of  the  Leg^lslature  above  referred  to,  by 
which  the  names  of  numerous  children  were 
changed,  relationships  of  such  children  were 
established,  and  property  rights  have  grown 
up  and  become  fixed.  For  the  court  at  this 
late  day  to  declare  all  such  statutes  uncon- 
stitutional and  void,  because  of  the  Insuffi- 
ciency of  the  title,  would  unnecessarily  dis- 
turb family  relations  and  unjustifiably  inter- 
fere with  property  rights.  The  presumptioii 
In  favor  of  the  constitutionality  of  the  stat- 
ute should  be  doubly  strong  in  a  case  of  this 
kind,  and  the  fact  that  the  statutes  above 
referred  to  have  remained  so  long  a  time  up- 
on our  statute  books  unquestioned  furnishes 
a  strong  and  potent  reason  for  their  support 
and  validity,  * 

Our  conclusions  are  that  tbe  act  under  con- 
sideration by  which  defendant  was  made 
the  heir  at  law  of  Atwell,  deceased,  Is  con- 
stitutional and  valid,  and  that  she,  being  the 
sole  surviving  heir,  Is  entitled  to  his  entire 
estate.  The  order  appealed  from  is  there- 
fore reversed,  and  tbe  cause  remanded  to 
the  court  below  for  a  new  trlaL 


PETERSON  V.  KJELLIN  «t  aL 
(Supreme  Court  of  Minnesota.    Dea  0,  1904.) 

APPEAL    FBOH    JTTSTICB— BOND— JUBTinOATIOIl 
OF  SUBETIES. 

In  an  appeal  taken  from  justice  court  a  bond 
with  sureties,  proper  in  form  and  amount,  was 
given.  Under  chapter  46,  p.  46,  Laws  1897,  the 
prevailing  party  excepted  to  the  sareties  who 
failed  to  appear  or  justify,  and  no  new  bond 
was  offered,  as  required  by  that  act    Held: 

1.  Upon  the  motion  to  affirm  the  district  oonrt 
was  not,  as  a  matter  of  right,  required  to  permit 
tbe  sureties  to  justify  after  the  time  prescribed 
by  the  statute. 

2.  Upon  the  denial  of  the  district  court  to  al- 
low the  sureties  to  justify,  it  was  proper  to 
have  the  clerk  enter  judgment  against  the  party 
prosecuting  the  appeal. 

3.  But  such  judgment  could  not  also  be  enter- 
ed Against  the  sureties  who  had  been  declined 
by  the  prevailing  party,  and  upon  which  ground 
the  affirmance  bad  been  ordered. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Meeker  Coun- 
ty; G.  E.  Qvale,  Judge. 

Action  by  Anna  Peterson  against  C.  P. 
Kjellln  and  others.  Judgment  for  plaintiff. 
From  a  subsequent  modification  thereof  she 
appeals.    Affirmed. 

M.  Joseph  Harrington,  for  appellant  N.  D. 
&  0.  H.  March,  for  respondents.' 

LOVELY,  J.  Plaintiff  recovered  in  Justice 
court  on  a  promissory  note.  Defendant  ap- 
pealed and  gave  the  bond  In  form  required  by 
statute,  whereupon  plaintiff  excepted  to  tbe 
sufficiency  of  the  sureties,  serving  timely  no- 
tice thereof  nnder  chapter  46,  p.  46,  Laws  1897. 
The  sureties  failed  to  appear  or  justify  before 
the  district  court  Plaintiff  moved  for  an  af- 
firmance of  tbe  judgment  on  the  specified  stat- 
tttoi7  ground  that  the  sureties  bad  failed  to 


Justify.  Defendant  appeared  in  tlie  district 
court,  and  on  tbe  motion  to  affirm,  wliicli  was 
after  tbe  time  fixed  by  statute  for  tnmlsblng 
additional  sureties  or  a  new  bond,  .offered  to 
have  the  sureties  on  the  existing  bond  appear 
and  justify  at  that  tim&  These  offers  were 
refused.  The  defendant  was  not  allowed  to 
submit  a  new  bond,  and  an  order  of  affirm- 
ance under  tbe  statute  was  directed,  where- 
upon the  clerk  of  the  court  entered  Judgment 
in  favor  of  plaintiff  and  against  the  de- 
fendant, as  well  as  the  sureties,  for  the 
amount  qf  the  Jnstloe  Judgment  with  tbe  coats 
In  district  coiut.  Immediately  after  the  en- 
try of  such  Judgment  the  sureties  upon  the 
appeal  bond  (respondents  here)  moved  f<H' 
an  order  In  tbe  district  court  directing  tbe 
clerk  to  cancel  and  discharge  the  Judgment 
entered  against  the  sureties  as  to  them, 
which  was  granted,  when  tbe  judgment  was 
directed  to  be  modified  so  that  it  stand  against 
the  original  defendant  solely.  From  the 
judgment  so  modified  plaintiff  appeals. 

The  claim  of  defendant  is  that  it  was 
the  duty  of  the  court  to  allow  the  sureties 
to  Jnstuy  wben  offered,  hence  that  its  fail- 
ure to  do  so  was  error.  This  claim  is  in  di- 
rect contravention  to  the  statute  referred  to, 
which  provides  that  upon  the  failure  of  the 
sureties  to  appear  and  Justify  or  furnish  a 
new  bond  within  the  time  specified  in  terms 
"the  Judgment  shall  be  afiBirmed."  It  seems 
very  clear  that  the  Judgment  against  the 
original  defendant  was  in  compliance  'with 
the  statute,  but  it  is  not  easy  to  see  bow 
plaintiff,  upon  any  grounds  of  reason  or  right, 
having  availed  himself  of  the  privilege  in- 
tended and  exercised  for  his  benefit,  having 
elected  to  obtain  affirmance  because  there 
was  no  bond,  and  thus  cut  off  defendant  from 
his  appeal  on  that  account,  can  say  there  was 
a  bond,  and  insist  on  the  liability  of  the  sure- 
ties he  declined  to  accept  He  should  not 
have  that  right  and  we  have  no  hesitation  in 
saying  that  he  did  not  Tbe  claim  that  this 
statute  Is  to  be  construed  with  reference  to 
previous  acts  which  authorize  relief  where 
there  is  a  failure  to  provide  a  proper  bond  is 
not  well  grounded.  The  statute  Itself  is  suffi- 
cient to  answer  this  contention,  and  there  is 
nothing  In  the  case  of  Eldam  v.  Johnson,  79 
Minn.  249,  82  N.  W.  578,  that  conflicts  with 
the  view  we  have  adopted.  In  that  case  tbe 
district  court  accepted  a  bond  shortly  after 
the  time  specified  in  chapter  46,  supra,  but 
the  sureties  In  that  case  bad  appeared  when 
notified,  although  the  judge  before  whom 
the  notice  to  appear  was  given  was  not  to 
be  found,  and  we  held  that  the  acceptance  of 
the  sureties  by  tbe  court  was  within  its  dis- 
cretionary powers  under  the  circumstances. 
In  this  case  there  was  no  such  showing  or 
possible  claim  for  the  exercise  of  Judicial  dis- 
cretion. Plaintiff  demanded  to  have  the  sure- 
ties justify  afto*  the  time  allowed  by  law, 
as  a  matter  of  right,  which  was  properly  de- 
nied upon  a  correct  interpretation  of  the 
statute;  but  It  does  not  follow  that  the  order 
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for  afl9rinance  can  extend  to  Include  tbe  sure- 
ties who  did  not  justify.  Tbelr  refusal  gave 
plaintiff  the  power  to  deny  that  a  proper 
bond  was  given,  although  his  act  In  securing 
tbe  relief  he  sought  on  that  ground  forbids 
him  to  now  treat  the  sureties  as  If  they  had 
been  accepted.  In  common  phrase,  plaintiff 
could  not  have  his  cake  and  eat  it 
Judgment  affirmed. 


SW ANSON  ▼.  OAKBS  et  aL 
(Supreme  Court  of  Minnesota.     Dec.  9,  1904.) 

INJUBY  TO  KlfPlXtTi— DEFECTIVE  AFFUAIfCXS — 

mouoKRCK  or  fobemar— quxstion 

VOB  JDXT— DAHAOSS. 

In  an  action  for  personal  Injuries  occasioning 
the  death  of  plaintilFs  intestate  while  in  the 
service  of  defendants,  at  work  upon  a  modem 
pile  driver  driving  piles,  held,  upon  the  evidence, 
that  it  reasonably  tends  to  support  the  follow- 
ing propositions : 

1.  That  a  wooden  chock  was  a  osefnl  and 
necessary  appliance  of  the  pile  driver  to  pre- 
vent the  fall  of  a  heavy  piece  of  iron,  weighing 
850  pounds,  called  a  "follower,"  wliich  defend- 
ants negligently  omitted  to  supply. 

2.  That  whether  tlie  negligence  of  other  fel- 
low servants  than  intestate  solely  contributed 
or  concurred  with  the  negligence  of  the  master 
in  failing  to  furnish  tbe  chock  was  a  question 
for  the  jury. 

3.  That  upon  the  evidence  the  court  properly 
held  that  the  failure  to  furnish  the  chock  and 
the  adjustment  of  the  ropes  and  Icnots  of  the 
pile  driver,  which  was  the  particular  duty  of 
the  foreman,  was  the  negligence  of  tbe  master. 

4.  That  a  verdict  of  $2,700  in  case  of  a  death, 
where  the  beneficiary  of  the  intestate  was  Us 
mother,  living  In  Sweden,  was  not  excessive. 

(Syllabus  by  tbe  Court.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Bunn,  Judge. 

Action  by  John  Swanson,  administrator  of 
the  estate  of  Emll  Swanson,  against  George 
W.  Cakes  and  Bethuel  S.  Oakes.  Verdict  tat 
plaintiff.  From  an  order  denying  a  new 
trial,  defendants  appeal.    Affirmed. 

Morton  Barrows,  for  appellants.  Cannon  & 
Cannon  and  Stan  J.  Donnelly,  for  respondent. 

liOVELT,  J.  Emll  Swanson,  while  en- 
gaged In  the  service  of  defendants  upon  a 
modem  pile  driver  In  placing  timbers  to  con- 
struct the  foundation  of  a  building  in  St. 
Paul,  received  Injuries  which  caused  his 
death.  His  administrator  brings  this  action 
to  recover  damages,  upon  the  ground  that 
his  injuries  resulted  from  the  failure  of  the 
defendants  to  furnish  suitable  Instrumental- 
ities for  bis  use.  There  was  a  verdict  for 
the  plaintiff.  A  motion  by  defendants  for 
judgment  notwithstanding  the  verdict  or  a 
new  trial  was  denied.  Prom  this  order  de- 
fendants appeal. 

Tbe  piles  were  about  60  feet  In  length,  and 
tbe  operation  of  setting  and  driving  them 
was  nearly  as  follows:  A  rope  was  attached 
to  a  drum  operated  by  an  engine;  It  was 
passed  over  a  pulley  at  the  top  of  tbe  driver, 

T  4.  See  Death,  voL  16,  Cent.  Dig.  |  UO. 


I  and  thence  conducted  to  the  ground,  and  tied 
j  to  tbe  end  of  the  pile  to  be  put  In  position. 
I  when,  through  tbe  operation  of  tbe  drum  and 
'  engine,  tbe  pile  was  drawn  upwards  and 
brought  into  a  perpendicular  position  be- 
tween two  leads,  one  on  either  side  of  the 
pile  driver,  where  it  was  held  temporarily  in 
place  to  the  uprights.  Moving  up  and  down 
l)etween  the  leads  were  two  appliances,  the 
uppermost  a  hammer,  and  immediately  below 
It  a  follower.  The  follower  was  a  solid  cu- 
bical piece  of  cast  Iron,  slightly  concave  on  Its 
lower  surface,  and  weighing  about  850  pounds. 
In  driving  the  pile,  the  follower  had  to  be  low- 
^  ered  and  rested  upon  tbe  pile,  when  It  would 
receive  a  heavy  blow  from  the  hammer,  to 
prevent  Its  splitting.  The  hammer  and  fol- 
lower had  grooves  on  their  sides  fitting  in  the 
leads,  and  were  retained  by  this  means  In  posi- 
tion. When  the  pile  was  being  actually  driven, 
the  follower  would  remain  at  rest  on  the 
pile,  and  the  force  of  the  Impact  of  the  ham- 
mer tended  to  press  the  pile  into  the  ground, 
but,  while  the  pile  was  being  placed,  the 
hammer  and  follower  had  to  be  drawn  to  the 
top  of  the  driver.  There  was  an  appliance 
called  a  "chock,"  which  was  a  piece  of  wood 
horizontally  placed  on  a  platform  of  tbe 
frame,  a  short  distance  below  the  top,  and 
Intended  to  remain  far  enough  under  the  fol- 
lower to  prevent  It  from  going  below  It  in 
case  of  accident,  or  providing  the  engine  and 
roi>es  attached  did  not  bold  It  In  place.  In- 
testate was  required,  as  be  did  in  this  In- 
stance, to  stand  below  the  follower  to  guide 
the  pile,  and  it  was  claimed  that  he  would 
have  been  protected  from  Injury  from  a  fall 
of  the  follower  whose  sudden  precipitation 
caused  bis  death.  The  business  was  in 
cbarge  of  a  foreman  named  Swanson,  whose 
duty  it  was  to  connect  tbe  gearing  and  ropes 
with  the  bammer  and  follower,  and  then 
with  the  engine.  Tbe  pile  driver  had  been 
placed  in  position  four  days  before  Intestate 
commenced  worlc,  but  tbe  chock  referred  to, 
which  was  usually  applied  to  pile  drivers, 
was  omitted.  It  became  necessary,  in  tbe 
performance  of  tbe  work  at  tbe  time  of  tbe 
accident,  to  place  a  pile  In  position.  It  was 
unusually  long,  and  was  pulled  by  the  engine 
into  position  between  the  leads,  so  that  It 
struck  and  loosened  tbe  follower,  and,  while 
Intestate  was  extending  bis  body  beyond  the 
face  of  the  leads,  this  heavy  appliance  sudden- 
ly fell  and  struck  blm  to  the  ground,  whereby 
be  received  the  injuries  from  which  be  died. 
Tbe  cause  was  submitted  to  the  jury  by  the 
trial  court  upon  instructions  to  the  effect  that, 
for  any  negligence  of  the  engineer  who  was  In 
charge  of  the  engine,  or  the  foreman  Swanson, 
contributing  to  tbe  accident,  plaintiff  could 
not  recover,  but  that  defendants  were  liable 
for  tbe  failure  of  the  master  to  provide  and 
maintain  the  chock  In  its  place.  If  it  con- 
curred In  Intestate's  Injury  and  death.  The 
jury,  in  disposing  of  tbe  cause,  found  spe- 
dflcally  that  the  foreman  could  not  have  pre- 
vented the  pile  striking  and  Iooscnlii<  the  fol- 
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lower  If  be  used  ordinary  care,  and  also  tbat 
the  pile  driver  and  Its  equipments  were  not  at 
the  time  of  the  accident  reasonably  safe. 

The  principal  contention  at  the  trial  was 
upon  the  facts,  it  being  claimed  for.  defend- 
ants that  the  use  of  the  chock  as  a  means  of 
protection,  while  tt  was  shown  to  be  usual 
and  useful  to  prevent  accidents,  was  not 
practical;  that  the  adjustments  of  ropes  and 
knots  made  It  Impossible  to  use  It  with  util- 
ity and  benefit;  but  an  examination  of  the 
entire  evidence  satisfies  us  that  this  was  a 
question  of  fact  and  properly  submitted  to 
the  Jury,  hence  the  court  was  not  authorized 
to  order  Judgment  for  defendant  Having 
reached  this  conclusion,  It  follows  tbat 
whether  the  negligence  of  the  fellow  smv- 
ants,  either  In  the  operation  of  tbe  engine  or 
the  adjustment  of  the  ropes  to  tbe  pile  or 
tbe  hoisting  of  the  same,  solely  occasioned 
tbe  accident,  was  also  a  question  of  fact;  and 
If  tbe  omissions  of  tbe  fellow  servants  did 
contribute  thereto  and  combined  with  the 
negligence  of  tbe  master  In  not  providing  tbe 
means  of  protection  afforded  by  tbe  chock, 
such  omissions  of  the  master  in  this  respect 
constituted  actionable  negligence,  upon  which 
ground  tbe  verdict  must  be  snstalned.  Frank- 
lin V.  W.  &  St  P.  R.  R.  Co.,  87  Minn.  409,  84 
N.  W.  898,  5  Am.  St  Rep.  856;  Delude  v.  St 
Paul  City  Ry.  Co.,  56  Minn.  63,  56  N.  W.  461; 
Johnson  v.  N.  W.  Tel.  Ezch.,  48  Minn.  433,  61 
N.  W.  225;  King  v.  C,  M.  &  St  P.  Ry.  Co.;  77 
Minn.  104,  79  N.  W.  611;  Thomas  v.  Smith,  90 
Minn.  379,  97  N.  W.  141. 

It  seems  quite  clear  upon  the  special  find- 
ings of  the  Jury,  which  are  reasonably  sup- 
ported by  the  evidence,  tbat  It  was  a  fair 
question  of  fact  whether  the  master  had  per- 
formed bis  duty  In  furnishing  a  substantial 
appliance  shown  to  be  in  ordinary  use  to 
prevent  the  fall  of  the  hammer  which  occa- 
sioned tbe  unfortunate  accident  in  this  case. 
The  application  of  the  ropes,  and  their  ad- 
justment to  the  hammer  and  follower  with 
which  they  were  connected,  was  a  duty  as- 
sumed and  performed  by  the  foreman,  Swan- 
son,  and  in  connection  with  bis  duty,  as  stat- 
ed above,  it  was  claimed  that  the  knots  were 
so  large  that  the  chock  could  not  be  used, 
whereby  tbe  foreman  took  It  upon  himself 
to  dispense  with  It  The  finding  of  the  Jury 
disposes  of  the  question  whether  tbe  chock 
could  have  been  utilized  in-  favor  of  tbe 
plaintiff,  and,  upon  tbe  view  we  have  taken 
that  this  special  finding  is  supported  by  the 
evidence,  it  seems  tp  be  unnecessary  to 
consider  the  objection  made  to  tbe  charge  of 
the  court  in  submitting  tbe  question  whether 
this  act  of  tbe  foreman  was  chargeable  to 
defendants.  Even  If  the  arrangement  of  tbe 
ropes  and  knots  tended  to  render  tbe  use  of 
tbe  chock  unavailing,  the  foreman,  Swanson, 
by  such  adjustments,  which  were  to  continue 
during  the  work  and  not  to  be  changed  from 
time  to  time,  to  facilitate  its  progress,  was 
tbe  representative  of  tbe  defendants,  and 
performing  a  duty  imposed  upon  them.    Per- 


ras  V.  Booth  &  Co.,  82  Minn.  191,  84  N.  W. 
739,  85  N.  W.  179;  Peterson  v.  American 
Grass  Twine  Co.  (Minn.)  96  N.  W.  913;  Bor- 
gerson  v.  Cook  Stone  Co.  (Minn.)  8T  N.  W. 
734. 

Tbe  recovery  In  this  case  was  for  |2,700. 
and  It  is  claimed  that  this  verdict  to  exces- 
slye.  Testimony  tended  to  show  that  intes- 
tate bad  no  family,  but  tbat  bla  mother,  re- 
siding in  Sweden,  depended  upon  his  efforts 
to  some  extent  for  her  support  He  was  a 
young  man,  26  years  of  age,  in  good  health, 
apparently  competent  and  faithful  in  tbe  per- 
formance of  bto  duties,  and  tber*  to  no  rea- 
sonable ground  ft>r  objectlbn  to  tiie  amonnt 
of  tbe  recoveiy. 

The  Older  denying  a  new  trtol  to  afBrmed. 


OHASE  r.  BASKERVILLE  et  at 
(Snpreme  Court  of  Minnesota.     Dec  9,  1904.) 

CORVEBSIOir— WHXN   ACTION    IJX&— SAI.B    BT 
AOBRT— WAIVEB. 

1.  Personal  property  was  forwarded  to  a 
third  party,  to  be  delivered  to  an  agent,  by 
whom  sales  were  to  be  made,  and  the  poicnaae 
price  paid  to  tbe  consignee.  Tbe  agent  obtain- 
ed possession  of  the  property  without  authority 
of  the  conBienor,  and  thai  sold  the  same  in 
violation  ot  the  specifie  terms  upon  wtiidi  watb 
sales  were  autbonied  by  the  owner.  Held,  that 
an  action  at  conversion  therefn  mi^t  be  main- 
tained by  the  latter  aeainst  such  agent 

2.  Under  the  facts  m  this  case,  hOd  that  tbe 
question  whether  an  aoc^tanoe  of  a  pert  of 
the  purchase  price  conatitoted  a  waiver  waa  a 
question  of  fact  and  it  waa  error  to  withhold 
that  issue  from  the  jury. 

(Syllabus  by  the  Coort) 

Appeal  from  District  (Tourt,  Hennepin 
(Tounty;    David  F.  Simpson,  Judge. 

Action  by  A.  F.  Chase  against  M.  B.  Bas- 
kervllle  and  W.  S.  Patterson.  Verdict  for 
defendants.  From  an  order  denying  «  new 
trial,  plaintiff  appeals.    Reversed. 

Savage  &  Purdx,  for  appellant  H.  H. 
Potter  and  Lee  Stover,  for  respondents. 

LOVELT,  J.  Action  for  tbe  oonTeraion  of 
an  automobile,  claimed  to  bare  been  the 
I»:qperty  of  plalntlS,  but  wrongfully  appro- 
in^ated  in  opposition  to  plaintUTs  rights. 
Tbe  conversion  waa  disputed,  and  the  cause 
tried  to  the  court  and  a  jury.  At  tbe  close 
of  the  evidence  a  verdict  was  directed  for 
defendants.  There  was  a  moUon  for  a  new 
trial  upon  tbe  evidence,  which  waa  refused. 
From  this  order  plaintiff  appeals. 

The  testimony  tended  to  show  tbat  the 
automobile  was  dilpped  from  Minneapolis, 
with  several  others,  by  tbe  plaintiff,  wbo 
was  tbe  manufacturer,  to  the  State  Bank  of 
Watertown,  S.  D.,  with  instructions  to  de- 
liver the  same  to  defendants  only  on  order 
from  plaintiff  to  enable  defendants  to  sell  and 
deliver.  Under  tbe  contract  between  plaintiff 
and  defendants  tbe  bank  was  to  bare  pos- 
session and  make  delivery  to  purchasers  for 
a  specific  sum  for  each  machine,  which  waa 
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then  to  be  sent  by  tibe  Watertown  Bank  to 
the  Secnrlty  Bank  of  Minneapolis  for  plain- 
tiff. The  defendants,  In  making  the  sales, 
were  given  no  anthorlty  to  handle  the  prop- 
erty directly,  or  on  any  other  condition  than 
above  stated.  Defendants,  however,  obtain- 
ed possession  Inunedlately  on  the  arrival  of 
the  property,'  but  without  plalntlfTs  consent, 
and  sold  and  delivered  the  Identical  machine 
In  suit  to  a  third  party,  one  Mowrey.  At 
the  trial  it  appeared  that  the  automobile  was 
sold  by  defendants  for  about  half  of  the 
amount  which,  under  the  terms  of  the  agency 
contract,  defendants  were  authorized  to  re- 
ceive therefor.  The  money  thus  received 
was  deposited  with  the  Watertown  Bank, 
who  forwarded  It  to  tbe  Minneapolis  deposi- 
tory on  plaintiff's  account,  and  the  latter  bad 
the  benefit  thereof,  but  without  knowledge 
or  acquiescence  of  the  violation  by  defend- 
ants of  the  terms  and  conditions  upon  which 
sucb  sale  was  actually  made  to  Mowrey. 
There  can  be  little  doubt  but  tbe  defendants 
were  restricted  by  tbe  terms  of  their  agency 
to  the  sale  of  the  machine  upon  the  delivery  of 
the  specified  purchase  price,  but  it  does  not  ap- 
pear that  the  Watertown  Bank  had  objected 
to  the  defendants'  taking  the  property  into 
their  possession, 'although  it  was  done  In  vio- 
lation of  the  contract  in  that  respect,  as  well 
as  in  fta  unauthorized  sale  for  a  price  lees  than 
pwmltted  tbereln.  It  seems  obvious  that  the 
learned  trial  court,  in  directing  the  verdict  for 
defendants,  adopted  the  view  that  there  must 
have  been  a  manual  taking  of  the  machine 
and  retention  of  possession  by  defendants 
against  an  assertion  of  dominion  by  the 
plaintiff,  but  it  is  now  well  settled  in  this 
state  that  a  person  wbo  obtains  possession 
of  the  property  of  another  in  denial  of  tbe 
owner's  rights,  or  disposes  of  it  inconsistent 
therewith,  may,  at  tbe  election  of  such  own- 
er, be  subjected  to  an  action  for  conversion 
against  the  party  making  such  unlawful  ap- 
propriation. McDonald  v.  Bayba,  100  N.  W. 
679.  And  it  would  seem  to  follow  that  a 
sales  agent  illegally  obtaining  possession  of 
property,  whose  right  to  deal  therewith  Is 
restricted  by  limitations  and  conditions, 
would  be  liable  to  an  action  for  conversion 
if  he  sold  it  in  violation  of  bis  contract  with 
tbe  owner,  even  though  such  owner  might 
not  be  permitted  to  dispute  tbe  title  of  the 
purchaser.  Had  It  conclusively  appeared 
that  plaintiff,  with  knowledge  of  tbe  facts 
concerning  the  sale  to  Mowrey,  had  assented 
tbereto,  and  accepted  tbe  money  forwarded, 
it  could  Justly  have  been  claimed  that  be 
waived  tbe  right  to  complain,  and  such  waiv- 
er jnlght  have  foreclosed  his  right  to  main- 
tain an  action  against  the  agent  for  conver- 
sion; but  upon  tbe  evidence  it  was  not  clear 
that  the  illegal  act  of  defendants  was  as- 
8«ited  to,  or  the  money  received  with  suf- 
ficient knowledge  of  the  true  state  of  facts 
to  justify  the  court  In  taking  this  issue  from 
flie  Jury.  Bven  if  there  had  been  a  waiver, 
plaintiff  would  have  a  cause  of  action  against 


tbe  agent  for  the.  balance  of  the  purchase 
price  of  the  machine,  and  in  tbe  action  for 
conversion  the  defendants  could  have  plead- 
ed in  mitigation  of  damages  the  amount  of 
money  that  had  been  received,  and  they  can- 
not complain  in  this  proceeding  that  their 
failure  to  do  so  has  entailed  loss  upon  them. 
For  the  error  of  the  court  in  directing  a 
verdict,  the  order  appealed  from  la  reversed, 
and  a  new  trial  ordered. 


McCLURH  V.  CLARK  et  al. 
(Supreme  Court  of  Minnesota.    Dec.  23,  1904.) 

JUDGMENT— DE»AXJI.T—VACATINO. 

1.  Upon  tbe  undisputed  facts  stated  in  the 
opinion,  held,  the  trial  court  erred  in  relieving 
respondent  from  default  and  permitting  her  to 
answer. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Steams  Coun- 
ty; L.  L.  Baxter,  Judge. 

Action  by  Thomas  S.  McCSure  against 
Nehemiah  P.  Clark  and  others.  From  an 
order  relieving  tbe  defendant  Caroline  B. 
Clark  from  default,  plaintiff  appeals.  Re- 
versed. 

Taylor  A  Jenks  and  Gtoo.  H.  Beynolds,  for 
appellant.  Stewart  *  Brower,  for  respond- 
ents. 

DOUGLAS,  J.  Appeal  by  plaintiff  from 
an  order  of  tbe  district  court  of  Steams 
county  relieving  the  defendant  <3arollne  B. 
Clark  from  default  therein  and  allowing  her 
to  answer.  This  was  an  action  to  quiet  ti- 
tle, and  summons  was  served  upon  said  de- 
fendant personally  January  30,  1902.  An 
order  for  Judgment  was  duly  made  against 
hex  on  December  31st  following,  but  tbe  en- 
try thereof  was  deferred  until  April,  1904. 
From  tbe  affidavit  of  defendant  it  appears 
that  shortly  after  its  service  she  handed 
the  summons  to  her  husband  and  general 
agent,  Nehemiah  P.  Clark,  wbo  was  also  a 
defendant.  Aa  attorney  was  not  employed 
by  either  of  them  prior  to  March,  1904,  over 
two  years  subsequent  to  such  service,  at 
wUch  time  tbe  pending  application  for  leave 
to  answer  was  made,  and  no  excuse  or  ex- 
planation whatever  was  given  for  sucb  long 
delay  or  neglect  except  that  'defendant  as- 
sumed her  husband,  to  whom  the  summons 
bad  been  transferred,  would  attend  to  the 
matter.  While  tbe  trial  court  has  a  wide 
discretion  In  relieving  from  defaults  In  prop- 
er cases,  still  It  has  always  been  held  to  be 
a  Judicial  discretion,  not  to  be  exercised 
capriciously  or  arbitrarily.  The  following 
cases  Illustrate  In  many  phases  the  rule 
adopted:  Altmann  ▼.  Gabriel,  28  Minn.  182, 
9  N.  W.  633;  People's  Ice  Co.  v.  Scblenker, 
60  Minn.  1.  62  N.  W.  219;  Osman  v.  Wisted, 
78  Minn.  295,  80  N.  W.  1127;  McMuiran  v. 
Bourne,  81  Minn.  515,  84  N.  W.  338;  Crane 
&  Ordway  Oo.  ▼.  Sauntry,  90  Minn.  301,  96 
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Jf.  W.  T94;  White  V.  Gumey  et  al.  (Minn.)  99 
N.  W.  889.  In  tbe  application  at  bar  It  waa 
not  suggested  that  neglect  to  answer  was 
based  npon  fraud,  inadvertence,  or  mistake; 
therefore  a  foundation  was  not  laid  for  the 
exercise  by  the  trial  court  of  any  discretion. 
The  court  was  simply  called  upon  to  set 
aside  a  default  which  had  existed  over  two 
years,  upon  the  naked  request  of  defendant, 
because  it  met  the  pleasure  of  herself  and 
general  agent  to  refrain  from  complying 
with  the  regular  rules  of  procedure  provided 
by  the  Legislature  for  the  guidance  of  liti- 
gants. We  are  of  the  opinion  the  court  erred 
in  affording  the  reli^  prayed  for. 
Order  reversed. 


MARTIN  v.  COMMON  SCHOOL  DIST,  NO. 
«1,  MEEKER  COUNTY. 

(Supreme  Court  of  Minnesota.    Dec.  9,  1904) 

OFncxBS  —  PowKBS— ecnooi.  distkicts— skbt- 

ICBS    BKNDEBED. 

1.  Where  pnblic  officers  act  within  the  ap- 
parent scope  of  their  authority,  the  burden  to 
prove  an  excess  of  power  is  upon  tbe  party  ae- 
sertinc  such  defense. 

2.  Evidence  considered,  and  ktid,  that  it  sus- 
tains a  Judgment  rendered  by  a  Justice  of  the 
peace  against  a  school  district  for  services  in 
hauling  a  load  of  lumber  to  aid  in  tbe  con- 
struction of  a  schoolbouse. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Meeker  Coun- 
ty; O.  B.  Qvale,  Judge. 

Action  by  L.  A.  Martin  against  the  Com- 
mon School  District  No.  61,  Meeker  County, 
Minn.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

Alva  R.  Hunt,  for  appellant  M.  Joseph 
Harrington,  for  respondent 

LOVELY,  J.  This  action  was  brought  In 
Justice  court  to  recover  for  certain  work  and 
labor  alleged  to  have  been  performed  by 
plaintiff  for  defendant  in  hauling  certain  lum- 
ber at  the  instance  and  request  of  its  di- 
rectors. Plaintiff  recovered  a  Judgment  in 
the  Justice  court,  from  which  the  defendant 
appealed  to  the  district  court  upon  questions 
of  law  alone,  where  It  waa  reversed.  Plain- 
tiff appeals. 

There  is  no  controversy  about  the  facts. 
Two  of  the  trustees  of  defendant  school  dis- 
trict employed  plaintiff  to  haul  the  lumber, 
and  their  action  in  the  premises  was  after- 
wards ratified  by  the  full  board  by  the  allow- 
ance of  his  claim  and  the  issuance  to  him  of 
an  order  on  the  district  treasurer  for  tbe 
amount.  The  treasurer  subsequently  refused 
to  pay  the  same.  This  action  followed.  The 
defense  to  the  action,  as  disclosed  by  the 
answer,  Is  that  the  lumber  hauled  by  plain- 
tiff was  intended  to  be  used  by  defend- 
ant in  the  construction  of  a  new  schoolbouse; 
that,  hs  no  schoolbouse  site  had  ever  been 
lawfully  designated  or  selected  by  the  legal 
voters  of  the  district,   the  officers  thereof 


were  not  authorized  or  empowered  to  build 
the  acboolhouse;  also  that  the  contractors 
whom  the  trustees  had  engaged  to  perform 
the  work  of  building  the  schoolhoose  failed 
to  execute  and  deliver  to  the  district  the 
proper  bond,  as  required  by  statute.  In  con- 
sequence of  which  it  was  alleged  and  urged 
on  this  review  that  the  plaintiff  is  not  eatltled 
to  recover  for  his  work  and  labor. 

We  are  of  opinion  that  the  learned  court 
below  was  In  error  in  reyersing  the  Judgment 
of  the  Justice.  Plaintiff  was  in  no  way  con- 
cerned In  the  proceedings  by  the  board  of 
education  in  the  matter  of  constructing  the 
new  schoolbouse.  He  was  an  ordinary  labor- 
er, employed  to  perform  work  for  the  acbool 
district,  and  had  the  undoubted  right  to  as- 
sume that  the  school  district  officers  woe^ 
when  they  employed  him,  acting  within  the 
scope  of  their  authority.  It  was  held  in  the 
case  of  Webb  t.  School  District,  83  Minn.  Ill, 
85  N.  W.  932,  that:  "There  is  a  presumption 
of  general  application  to  the  effect  that  pub- 
lic officials  perfwm  their  duty;  that  their 
acts  are  legal;  and,  when  special  authority  is 
necessary  to  do  a  particular  act,  that  the 
act  was  duly  authorized,  within  the  line  of 
the  official  duty."  Tills  presumption  applies 
to  the  case  at  bar.  The  indebtedness  incur- 
red by  the  contract  with  plaintiff  comes  fair- 
ly within  the  general  authority  of  the  board 
of  education;  hence  the  burden  to  prove  the 
contrar.v  was  upon  the  defendant,  even  con- 
ceding that  a  showing  such  as  that  relied  up- 
on by  the  defense  would  be  sufficient  to  de- 
feat plaintUTs  right  of  recovery.  The  case 
Is  wholly  unlike  one  commenced  for  the  pni^ 
pose  of  compelling  affirmative  action  on  the 
part  of  public  officials,  where  It  would  be 
necessary  for  the  plaintiff  affirmatively  to 
show  authority  In  the  officials  to  do  the  act 
sought  to  be  enforced.  Here  the  board  of 
education  acted  in  a  manner  apparently  witli- 
In  the  scope  of  their  authority.  Tha:«  is  no 
evidence  conclusively  showing  that  the  tward 
exceeded  its  authority  in  the  matters  involved 
in  this  case,  the  Justice  was  warranted  in 
finding  that  they  did  not,  and  Ills  Jndgment 
should  have  been  sustained  by  the  district 
coort 

What  has  been  said  covers  the  merits  of 
the  case.  The  return  to  this  court,  though, 
perhaps,  not  all  printed,  discloses  that  all  the 
evidence  was  returned  by  the  Justice^  and 
was  properly  certified  by  him. 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded  to  the  court  below, 
with  directions  to  enter  Judgment  for  plain- 
tiff for  the  amount  awarded  by  the  Justice 
court;  with  costs. 


SHIPLEY  T.  BELDUa 
(Supreme  Court  of  Minnesota.     Dec  9,  lOM.I 

PA.BTNKBSHIP— ACCOUNTIHO — TBI  AX    BT    COOBT. 

1.  Where  it  appears  upon  the  face  of  a  com- 
plaint in  a  suit  for  a  balance  claimpd  to  be  due 
from  one  alleged  partner  by  the  other  thit  an 
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inrestigatlon  and  accoondns  of  the-  firm  maV 
ters  is  necessary,  such  suit  is  of  equitable  cogni- 
zance, and  is  properly  triable  to  the  court 

2.  Where  a  case  has,  under  the  rules  of  the 
district  court,  been  placed  upon  the  jury  cal- 
endar  by  counsel,  the  court  is  not  conduded  by 
this  designation,  but  may,  before  the  beginning 
of  the  trial,  order  the  same  tried  to  the  court, 
if  its  character  requires  that  disposition. 

3.  In  this  suit,  which  was  tried  to  the  court, 
held,  that  the  evidence  sustains  the  findings  of 
fact,  and  authorized  the  verdict  for  defendant 

(Syllabos  by  the  Court) 

Appeal  from'  District  Gonrt,  Hennepin 
County;   C.  B.  Elliott,  Judge. 

Action  by  Elmore  Shipley  against  Lonla  EL 
Belduc.  Verdict  for  defendant  From  an 
order  denying  a  new  trial,  plaintUC  appeals. 
Affirmed. 

Oaldwell  &  Smith  and  Cbas.  O.  Layboum, 
for  appellant  Geo.  E.  Fortln  and  Lancaster 
&  McOee,  for  respondent 

LOVELY,  J.  This  suit  was  tried  to  the 
conrt,  and  upon  findings  of  fact  judgment 
was  directed  for  the  defendant  There  was 
a  motion  for  new  trial,  whlcb  was  orerrnl- 
ed.  Plalnticr  moved  to  set  aside  the  order 
of  the  court  and  for  a  new  trial,  whlcb  was 
refused.    From  this  order  plaintiff  appeals. 

Tbe  nxunerous  assignments  of  error  involve 
tbe  sufficiency  of  tbe  evidence  to  support  tbe 
findings  of  fact  and  tbe  refusal  of  tbe  trial 
court  to  submit  tbe  issues  therein  to  a  jury. 
Tbe  complaint  alleges  that  in  tbe  spring  of 
1901  plaintiff  and  defendant  formed  a  co- 
partnersbip  under  the  firm  name  of  Belduc  & 
Sblpley  for  tbe  purpose  of  contracting  for 
and  constmctlng  certain  railroad  bridges  and 
culverts  in  lUlnols  and  Nebraska,  tbe  prof- 
its therefrom  to  be  shared  equally  between 
tbe  partners,  and  that  under  this  arrange- 
ment two  contracts  were  entered  into  In  be- 
half of  tbe  firm;  that  work  was  done  tbere- 
under,  and  the  contracts  completed;  that  de- 
fendant had  charge  of  tbe  financial  part  of 
the  business,  and  made  tbe  settlements  un- 
der tbe  contracts,  and,  as  was  claimed, 
fraudulently  represented  to  the  plaintiff  that 
tbey  were  to  have  and  did  receive  certain 
specified  sums  for  doing  tbe  work  tbere- 
tmder,  amounting  in  tbe  aggregate  to  a  des- 
ignated amount;  that  tbere  were  necessarily 
paid  out  stated  disbursements  in  perform- 
ance of  the  work;  tbat  the  net  profits  were 
a  Bom  stated  paid  to  tbe  plaintiff,  but,  fur- 
ther, tbat  tbe  defendant  was  to  and  did  re- 
ceive a  larger  sum  per  thousand  feet  for 
tbe  bridge  and  construction  work  than  was 
represented  by  sucb  defendant  to  his  co- 
partner, the  plaintiff,  whlcb  be  concealed 
and  retained  for  bis  own  use;  tbat  a  settle- 
ment on  this  basis  was  made,  wherein  tbe 
excess  was  withheld  and  fraudulently  ap- 
propriated to  his  own  use  by  defendant.  In 
violation  of  tbe  partnership  agreement  Tbe 
plaintiff's  prayer  for  judgment  concluded 
with  a  demand  for  a  specific  sum  of  over 
^,000.  The  defendant's  answer  denied  tbe 
partnership,  and  alleged  tbat  both  contracts 


were  taken  by  defendant  in  his  own  name, 
and  upon  his  own  req^onslbility;  tbat  he 
sublet  tbe  bridge  and  culvert  work  and  a 
portion  of  tbe .  first  contract  at  an  agreed 
price,  witbont  any  reference  to  tbe  price 
defendant  was  to  receive;  also  tbat  be  sublet 
in  tbe  same  manner  tbe  second  contract;  that 
be  bad  duly  settled  with  plaintiff  in  accord- 
ance with  tbe  real  understanding  between 
tbe  parties.  Tbe  new  matter  was  put  in  Is- 
sue by  reply. 

Under  tbe  rules  prevailing  in  Hennepin 
county  district  court,  where  tbe  cause  was 
tried.  It  was  required  tbat  notes  of  issue 
were  to  be  filed  with  tbe  clerk  for  tbe  gen- 
eral term,  wblch  should  contain  a  statement 
showing  whether  the  Issue  was  for  tbe  court 
'or  jury,  and  tbat  all  motions  should  be  heard 
tbe  first  day  of  tbe  term.  Under  this  rule 
the  cause  was  designated  by  plaintifTs  attor- 
ney in  a  note  of  Issue  as  a  Jury  cause.  It 
was  so  set  for  trial  on  tbe  first  day  of  the 
November  term,  1803.  'Defendant's  counsel 
moved  to  have  It  transferred  to  tbe  court 
calendar,  upon  the  ground  that  it  was  not  a 
jury  case.  This  motion  was  granted  in  tbe 
absence  of  plaintiff's  counsel,  but  tbe  latter 
took  no  steps  to  have  tbe  court's  action  recon- 
sidered until  the  cause  was  reached  for  trial, 
and  then  demanded  a  Jury  trial,  which  was 
refused.  Tbe  court  proceeded  against  plain- 
tifTs  objection  to  try  the  issue,  regardless  of 
his  demand  for  a  jury,  which  presents  tbe 
principal  question  of  law  contested  and  argued 
on  this  appeal. 

It  seems  very  clear  to  us  tbat  tbe  issues 
set  forth  In  tbe  complaint  present  an  essen- 
tial requirement  for  an  accounting  between 
tbe  alleged  partners,  and  as  sucb  was  of 
equitable  cognizance,  and  triable  to  tbe 
court  Tbe  decisive  test  whether  an  action 
Is  triable  to  the  court  or  to  a  jury  Is  to  be  de- 
termined upon  an  examination  of  the  com- 
plaint (Bond  V.  'Welcome,  61  Minn.  43,  63 
N.  W.  8;  Bates  v.  Johnson  Co.,  79  Minn.  354, 
82  N.  W.  649),  and.  If  sucb  action  Is  of  an 
equitable  character,  which  would,  under  our 
procedure,  be  triable  to  the  court  it  would  be 
error  to  submit  it  to  a  jury  (Berkey  v.  Judd, 
14  Minn.  394  [Gil.  300]).  Where  an  account- 
ing has  been  had  and  a  balance  struck  be- 
tween the  partners,  an  action  may  be  brought 
for  tbe  amount  thus  agreed  upon,  wben  the 
right  of  tbe  plaintiff  to  have  tbe  cause  tried 
to  a  jury  is  unquestionable.  But  In  this  case 
tbe  asserted  allegation  of  the  partnership  by 
plaintiff,  tbe  alleged  fraud  and  concealment 
upon  which  tbe  settlement  was  made  as  set 
forth  In  the  complaint,  notwithstanding  the 
denial  of  the  partnership  in  tbe  answer, 
might  require  not  only  an  examination  of 
the  relations  between  sucb  partners,  but  also 
an  accounting  of  tbe  amounts  due  thereun- 
der as  well.  Our  procedure  has  not.  In  this 
respect,  changed  the  rule  tbat  sucb  matters 
are  of  equitable  jurisdiction,  and  are  requir- 
ed to  be  heard  and  determined  by  the  court. 
Pomeroy  on  Remedies  and  Remedial  Rights 
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(2d  Bd.)  S  104;  Berke^  ▼.  Judd,  supra;  Hol- 
yokfe  ▼.  Mayo,  50  Me.  385;  Hanks  t.  Baber, 
53  IlL  202.  WbUe,  under  tbe  rule  of  tbe 
Hennepin  county  district  court,  the  attorney 
who  caused  tbe  note  of  Issue  to  be  filed  might 
therein  designate  the  forum  where' the  case, 
upon  his  understanding,  should  be  heard, 
such  designation  must,  of  course,  be  a  prop- 
er one,  or  subject  to  correction  if  it  erred 
la  tida  regard;  hence  whether  the  plalntlfl 
was  notified  of  the  action  of  the  court  In 
changing  its  place  on  the  calendar,  or  wheth- 
er the  refusal  to  order  a  trial  by  Jury  was 
technically  regular.  Is  immaterial  If  the  suit 
wag  considered  and  determined  In  the  ap- 
propriate forum,  which,  as  we  must  hold, 
was  done  In  this  Instance. 

The  objections  to  the  findings  of  the  court 
Involve  the  sufficiency  of  the  evidence  to  sus- 
tain the  same,  and  It  Is  only  necessary,  in 
disposing  of  these  assignments,  to  say  that 
the  conclusions  reached  by  the  trial  court 
are  not  so  palpably  against  the  weight  of 
evidence  that  we  are  Justified  In  reversing 
fta  order  for  a  new  trial. 

Order  affirmed. 


BRIOOS  T.  RUTHERFORD. 
(Supreme  Court  of  Minnesota.    Dec.  23,  1004.) 

ACTION  OR  OOHTBACT— PLBADING — AVEItnUENT 
— MEW  TKIAI,. 

1.  Following  Boot  v.  Cajilda,  TO  N.  W.  1087, 
68  Minn.  142,  where  the  obligation  of  a  party 
to  a  contract  la  to  pay  only  upon  the  happen- 
ing of  a  contingency,  its  occurrence  must  be  al- 
leged In  the  comlplalnt  in  an  action  for  the  re- 
covery of  the  money. 

2.  Where  it  clearly  appears  the  defendant  was 
not  mialed  or  in  any  way  prejudiced  in  main- 
taining his  defense  upon  the  merits,  an  amend- 
ment of  the  complaint  to  conform  to  the  facta 
proved  should  be  allowed  even  after  judgment 
Adams  V.  Castle,  67  N.  W.  637,  64  Minn.  505 ; 
Gen.  St  1894,  S  5262. 

8.  Where  the  verdict  is  clearly  sustained  by 
the  evidence,  and  it  not  appearing  affirmatively 
that  tbe  trial  court  granted  a  new  trial  in  Qit 
exercise  of  its  discretion,  following  Fitger  v. 
Guthrie.  94  N.  W.  888,  89  Minn.  SSO,  such  as 
order  will  be  reversed. 

(Syllabus  by  the  Conrt.) 

Appeal  from  District  Court,  MlUe  Lacs 
Coimty;   D.  B.  Searle,  Judge. 

Action  by  Katherlne  A.  Briggs  against  M. 
S.  Rutherford.  Verdict  for  plaintift.  From 
an  order  granting  a  new  trial,  she  appeals. 
Reversed. 

Edson  S.  Gaylprd  and  Frank  T.  White,  for 
appellant     E.  Ij.  McMillan,  for  respondent 

DOUGLAS,  J.  This  action  was  brought 
to  recover  the  amount  advanced  upon  an  op- 
tion contract  for  tbe  purchase  of  real  es- 
tate. The  Issues  of  fact  were  submitted 
und^  clear  and  explicit  Instructions,  and  de- 
termined by  the  Jury  In  its  verdict  in  favor 
of  tbe  plaintiff.  The  trial  court  granted  a 
new  trial  upon  the  ground  that  a  material 

f  1.  See  Contracto,  voL  11,  Cent  Dig.  {  ISSt. 


vvftrianoe  existed  between  tbe  pleadings  and 
the  proof,  and  also  suggested  generally  that 
other  questions  were  argued,  and  that  such 
motion  was  granted  upon  an  Lnspectlon  of 
the  whole  record.  Tbe  complaint  was  for 
money  had  and  received,  wlilcb  it  was  al- 
leged "defendant  promised  and  agreed  to 
repay  plaintiff  on  demand."  It  appears  from 
the  evidence  defendant  agreed  to  repay  tbe 
plaintiff  tbe  amount  advanced  In  case  of 
default  on  his  part  in  mak]ng  tbe  convey- 
ance referred  to.  Following  Root  v.  Childs. 
68  Minn.  142,  70  N,  W.  1087,  in  which  It  was 
held  that,  where  the  obligation  of  a  party 
to  a  contract  is  to  pay  only  upon  tbe  hap- 
pening of  a  contingency,  this  occurrence 
must  be  alleged  in  the  complaint  in  an  ac- 
tion for  tbe  recovery  of  the  money,  we  are 
of  the  opinion  tbe  pleading  at  bar  was  In- 
sufficient The  court  however,  admitted  evi- 
dence thereunder,  and  at  the  close  of  plaln- 
tUTs  case,  defendant  expressly  waiving  the 
question  as  to  tbe  admissibility  of  evidence, 
moved  the  court  for  a  directed  verdict  The 
motion  was  overruled,  and  again  renewed 
after  defendant  had  offered  evidence  in  his 
behalf  under  the  issues  as  they  were  then 
interpreted  by  tbe  trial  court  It  clearly 
appears  defendant  was  not  misled  or  in  any 
way  prejudiced  in  maintaining  his  defense 
on  the  merits,  and  we  are  of  the  opinion,  as 
was  held  in  Adams  v.  Castle,  64  Minn.  SOo. 
67  N.  W.  637,  that  it  was  the  duty  of  the 
trial  court  to  allow  an  amendment  of  the 
complaint  even  after  Judgment  so  as  to 
conform  to  tbe  facta  pcoved.  Gen.  St  1894. 
I  6262. 

It  not  appearing  affirmatively  tbat  ttuf 
trial  court  granted  a  new  trial  In  tbe  exer- 
cise of  Its  discretion  (Fitger  v.  Gnthrie,  89 
Minn.  SSO,  94  N.  W.  888),  and,  inasmuch  as 
4t  clearly  and  conclusively  appears  the  ver- 
dict was  sustained  by  the  evidence,  the  or- 
der grrantlng  a  new  trial  is  reversed,  and 
cause  remanded,  with  directions  to  permit 
tbe  plaintiff  to  amend  her  complaint  so  as 
to  conform  to  the  facts  proved,  and  en  tor 
Judgment  on  the  verdict  Ip  favor  of  plaintiff. 

Under  the  circumstances  It  is  further  or- 
dered that  the  statutory  costs  la  this  court 
be  not  allowed. 


NAGBL  V.  DEAN. 
(Supreme  Court  of  Minnesota.     Dec.  28,  1904.1 
DKDicaiioir— uHBJEOoansD  flat — araxEis  and 

AIXEYB. 

1.  In  the  absence  of  statutory  regulation,  the 
effect  of  a  conveyance  of  urban  property  In  ac- 
cordance with  descriptions  contained  In  an  un- 
recorded plat  is  to  dedicate  streets  and  alleys 
therein  described  to  the  public  use. 

2.  Since  the  adoption  of  chapter  168,  p.  174, 
Laws  1899,  a  purchaser  of  lands  conveyed  with 
reference  to  such  a  plat  Is  entitled,  as  between 
himself  and  his  grantor,  to  the  benefit  of  the  use 
of  streets  and  alleys,  subject  however,  to  the 
approval  of  said  plat  by  the  village  eooncU. 

(Syllabus  by  the  Court) 
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Appeal  from  DUtrlct  Court,  Wright  Coan- 
tj;  A.  B.  GlddlBgs,  Jndge. 

Action  by  B.  M.  Nagel  agalnat  Henrietta  S. 
Dean.  From  an  order  denying  a  new  trial, 
defendant  appeals.     Modified. 

George  R.  RoblnsoB,  for  appellant  J.  T. 
Alley,  for  respondent 

DOCOIjAS,  J.  Appeal  from  an  order  of 
the  district  court  of  Wright  county  deny- 
ing defendant's  motion  for  a  new  trial.  This 
action  was  brought  for  equitable  relief,  pray- 
ing, among  other  things,  that  defendant  be 
required  to  acknowledge  and  file  In  the  of- 
fice of  the  register  of  deeds  of  Wright  coun- 
ty a  plat  purporting  to  subdivide  a  tract  of 
land  owned  by  her  situated  in  the  village  of 
Buffalo,  in  said  county.  At  the  hearing  it 
was  mutually  stipulated  that  H.  T.  Moland, 
county  surveyor  of  Wright  county,  make  a 
statement  In  the  form  of  a  plat  noting  all 
measurements,  courses,  and  distances  relative 
to  the  lots  and  streets  embraced  in  the  said 
IH'emlses,  being  a  duplicate  of  the  plat  made 
by  defendant  and  described  in  the  pleadings. 
Each  party  moved  for  Judgment  upon  the 
pleadings  and  stipulated  facts.  From  admis- 
sions made  In  the  answer  it  appears  said 
land  was  owned  and  platted  by  defendant  in 
1893,  and  a  portion  thereof  conveyed  to  plain- 
tiff In  1902,  In  accordance  with  the  descrlp- 
tiona  contained  In  said  plat  She  now  refuses 
to  acknowledge  the  plat  or  present  it  to  the 
village  council  of  said  village  for  approval, 
or  to  record  the  same,  but  offers  to  convey 
the  premises  to  the  plaintiff  by  general  de- 
scription. In  the  absence  of  statutory  regu- 
lation. It  la  clear,  where  a  party  conveys  ur- 
ban property  in  accordance  with  descriptions 
contained  in  an  unrecorded  plat,  that  the 
effect  is  to  dedicate  streets  and- alleys  there- 
in described  to  the  public  use.  This  was 
early  held  In  Hurley  v.  Mississippi  &  R.  B. 
Boom  Co.,  84  Minn.  143,  24  N.  W.  917,  and 
followed  in  Borer  v.  Lange,  44  Minn.  281,  40 
N.  W.  858 ;  State  ex  rel.  v.  8t  P.,  M.  &  M. 
By.  Co.,  62  Minn.  450,  84  N.  W.  1140 ;  Smith 
v.  St  Paul,  69  Minn.  276-279,  72  N.  W.  104. 
Complainants  purcliaslng  with  reference  to 
such  a  plat  are  entitled,  as  between  them- 
selves and  the  grantor,  to  the  benefit  of  the 
use  of  the  streets  and  alleys  purporting  to  be 
dedicated  to  the  public  use.  Corning  v. 
Woolner  (111.)  69  N.  B.  67;  City  of  Corsicana 
r.  Anderson  (Tex.  Civ.  App.)  78  S.  W.  263. 
See,  also,  Clark  v.  City  of  Blizabeth.  40  N. 
J.  Law,  172;  BUiott  on  Roads  and  Streets, 
f  120.  However,  by  chapter  168,  p.  174,  of 
the  Laws  of  1899,  the  Legislature  prohibited 
the  recording  of  such  a  plat  in  the  office  of 
the  register  of  deeds  until  first  approved  by 
the  village  authorities.  This  act  declaratory 
of  the  public  policy  of  the  state  was  adopted 
subsequent  to  the  decisions  of  this  court  in 
the  cases  cited,  but  prior  to  the  execution 
of  said  deed  to  plaintiff.  While,  as  between 
the  parties,  a  conveyance  of  urban  property 
in  accordance  with  descriptions  contained  In 


a  plat  win  estop  the  grantor  from  thereafter 
reserving  to  himself,  without  the  consent  of 
the  grantee,  the  exclusive  use  of  streets  and 
alleys  so  dedicated,  still  it  follows  the  rights 
of  each  are  subject  to  legislative  regulation. 
Without  it  the  owner  of  property  might  so 
subdivide  and  plat  the  same  as  to  render 
streets  and  alleys  unfit  for  public  use  ber 
cause  of  eccentric  description  or  width.  The 
public,  which  is  represented  under  the  terms 
of  said  act  by  the  village  council.  Is  there- 
fore Interested  in  the  subject  In  directing 
that  said  plat  be  executed  and  acknowledged 
by  defendant  and  filed  in  the  ofiice  of  the 
register  of  deeds  without  having  first  been 
approved  by  said  village  council,  the  court 
in  disregarding  the  requirements  of  this  act 
tn  our  opinion,  erred. 

The  order  of  the  trial  Judge  is  therefore 
modified,  with  directions  to  amend  the  con- 
clusions of  law  and  order  for  Judgment  so 
as  to  command  defendant  to  complete,  ex- 
ecute, and  acknowledge  said  plat,  and  pre- 
sent It  to  the  village  council  for  approval  or 
rejection,  and,  provided  said  council  approves 
the  same,  thereafter  file  it  In  the  office  of 
the  register  of  deeds  of  said  county  for  rec- 
ord; and  provide  further.  In  case  the  defend- 
ant neglects  to  comply  with  said  order,  that 
the  plat  found  by  the  court  to  have  been 
originally  made  by  said  defendant  be  per- 
fected and  presented  to  the  said  village  coun- 
cil for  approval  or  rejection.  It  is  further 
ordered  that  statutory  costs  In  this  court  be 
not  allowed. 


HOLDEN  V.  MAXFIHLD. 
(Supreme  Court  of  Minnesota.    Dec.  23,  1904.) 

SAXJB— AOrlOH  FOB  PBICi:— EVinENCE— irf&TBUC- 
TIONS. 

1.  In  an  action  to  recover  the  value  of  a  car 
load  of  grain  shipped  to  defendant,  a  conuuls- 
sion  merchant  by  plaintiff,  it  is  held  that  the 
evidence  sustains  the  verdict  and  that  there 
were  no  reversible  errors  in  the  charge  of  the 
court  to  the  jury,  nor  in  the  admission  or  exclu- 
sion of  evidence. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Hennepin 
County;   A.  M.  Harrison,  Judge. 

Action  by  C.  H.  Holden  against  Klnsey 
Maxfield.  Verdict  for  plaintiff.  From  an 
order  denying  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Wm.  H.  Hallnm,  for  appellant  S.  B.  Wil- 
son and  L.  J.  Van  Fossen,  for  respondent 

BROWN,  J.  Action  to  recover  the  pro- 
ceeds of  a  car  load  of  grain  alleged  to  have 
been  shipped  to  defendant  by  plaintiff  for 
sale.  Plaintiff'  had  a  verdict  in  the  court 
below,  and  defendant  appealed  from  an  or- 
der denying  his  motion  for  a  new  trial. 

One  Thoratenson  was  a  grain  dealer  at 
Amboy,  this  state,  and  had  issued  numerous 
warehouse  receipts  for  grain  stored  and  de- 
posited with  him,  a  number  of  which  were 
issued  to  plaintiff  tn  this  action,  and  the 
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Bank  of  Amboy  had  purchased  a  large  num- 
ber Issued  to  other  depositors  of  grain.  On 
the  2d  of  July,  1903,  there  was  shipped  to 
defendant,  a  grain  commission  merchant  at 
Minneapolis,  for  sale  and  remittance  to  the 
owners,  a  number  of  cars  of  grain  from  the 
Thorstenson  warehouse.  Among  them  was 
the  car  in  question,  which  was  shipped  in 
the  name  of  the  plaintiff,  who  daims  that 
the  grain  therein  belonged  to  him.  The  oth- 
er cars  were  shipped  In  the  name  of  the 
bank.  The  car  In  question  was  received  by 
defendant,  but  he  refused  to  account  for  the 
proceeds  to  plaintiff,  and  this  action  fol- 
lowed.  The  defense  to  the  action  was  that 
plaintiff  was  neither  the  owner  nur  the  ship- 
per of  this  particular  grain;  that  it  in  fact 
belonged  to  Thorstenson,  who  was  beayily 
in  debt  and  on  the  verge  of  bankruptcy,  and 
that  the  shipment  was  made  In  the  name 
of  plaintiff  as  a  pretense  and  cover  to  keep 
the  same  from  Thorstenson's  creditors;  that, 
at  the  time  the  grain  was  received  by  de- 
fendant, Thorstenson  was  indebted  to  blm  in 
a  sum  nearly  equal  to  the  value  of  the  grain 
shipped.  The  sole  question  In  this  case^  un- 
der the  issues  presented  by,  the  pleadings, 
was  the  ownership  of  the  grain — whether  It 
belonged  to  plaintiff  or  to  Thorstenson. 

Defendant  contends  that  the  verdict  of 
the  Jury  is  not  sustained  by  the  evidence; 
that  it  should  be  vacated  and  set  aside,  and 
a  new  trial  granted.  The  evidence  In  sup- 
port of  plaintiff's  claim,  though  In  some  re- 
spects contradictory  and  not  wholly  free 
from  suspicion,  tends  to  support  the  verdict, 
and  it  cannot  be  set  aside.  Plaintiff  was  a 
farmer,  and  had  delivered  to  Thorstenson  a 
large  quantity  of  grain  for  storage  In  the 
latter'B  warehouse,  and  at  the  time  In  ques- 
tion held  warehouse  receipts  for  the  grain 
so  stored,  and  the  claim  In  his  behalf  is  that 
the  grain  In  question  was  turned  over  to 
him  in  satisfaction  of  such  receipts.  The 
witnesses  were  before  the  trial  court,  and  It 
had  opportunity  to  observe  their  demeanor, 
while  on  the  stand,  and  their  apparent  can- 
dor and  truthfulness;  and  Its  approval  of 
the  verdict  of  the  Jury  gives  weight  to  the 
result  reached,  which  the  contradictions  in 
the  evidence  tending  to  show  plaintiff's  title 
to  the  grain  do  not  overcome. 

At  the  time  the  grain  in  question  was 
shipped  to  defendant  a  number  of  other  cars 
of  like  grain  were  also  shipped  by  the  bank, 
which  held  wheat  receipts  against  Thorsten- 
son. One  Fuller,  an  officer  of  the  bank,  at- 
tended to  the  matter  of  shipping  the  grain, 
and  procured  from  the  railway  station  agent 
a  bill  of  lading  for  the  car  In  question,  and 
delivered  It  to  plaintiff.  In  this  connection 
the  court  charged  the  Jury  that  it  was  im- 
material whether  Fuller  went  to  the  agent 
and  actually  had  the  bill  of  lading  signed,  or 
whether  some  other  person  did  so;  and  of 
this  Instruction  defendant  complains.  The 
instruction,  taken  In  connection  with  what 
the  trial  court  said  to  the  Jury  on  this  sub- 


ject, relieves  It  from  any  criticism.  The 
language  of  the  court  was:  "It  Is  not  very 
material  whether  Fuller  went  there  and  ac- 
tually had  this  bill  of  lading  signed,  or  some 
other  person.  It  is  a  question  for  you  to 
determine  what  this  transaction  actually  was 
— whether  the  shipment  was  one  made  in 
the  name  of  Holdeu  to  cover  up  and  conceal 
the  fact  that  Thorstenson  was  actually  the 
owner  and  entitled  to  the  proceeds  of  this 
grain,  or.  whether  in  fact  Holden  was  ttie 
owner."  It  was  not  the  intention  of  the 
court  In  giving  this  Instruction  to  eliminate 
from  the  consideration  of  the  Jury,  in  deter- 
mining the  ownership  of  the  grain,  the  fact 
that  Fuller,  an  officer  of  the  bank,  shipped 
the  grain  and  procured  the  bill  of  lading 
from  the  station  agent  What  the  coart  in- 
tended was  simply  that  the  fact  that  Fuller 
attended  to  that  branch  of  the  business  was 
not  of  controlling  importance  In  the  case. 

Defendant  also  complained  of  the  charge 
of  the  court  to  the  Jury  respecting  the  bur- 
den of  proof.  On  this  subject  the  court  said: 
"With  reference  to  the  burden  of  proof,  it 
rests  In  this  case  upon  the  plaintiff  to  show 
that  this  grain  was  shipped  by  him,  or  bj 
some  one  on  his  behalf.  The  grain  was  ship- 
ped in  his  nam^  and  was  received  and  re- 
ported upon  by  the  defendant  as  Mr.  Hol- 
den's  grain.  And  if  there  was  any  fraud  in 
this  transaction,  the  burden  of  proof  is  upon 
the  defendant,  who  has  alleged  It,  to  show 
It"  There  was  no  error  In  this  instruction. 
As  applied  to  the  issues  presented  by  the 
pleadings,  it  was  a  correct  statement  of  the 
law  of  the  case.  Plaintiff  had  alleged  that 
he  was  the  owner  of  the  grain  and  entitled 
to  the  proceeds  of  the  same,  and  clearly  the 
burden  of  proof  was  upon  him  to  establish 
that  fact  Defendant  alleged  in  his  answer 
that  plaintiff  was  not  the  owner;  that,  al- 
though the  grain  was  shipped  in  his  name. 
It  was  so  shipped  as  a  cover,  and  to  cheat 
and  defraud  the  creditors  of  Thorstenson; 
and  the  burden  to  prove  this  alleged  fraud 
was  upon  defendant 

We  have  examined  all  the  other  assign- 
ments of  error,  and  discover  no  reason  for 
interfering  with  the  order  appealed  from. 
The  charge  of  the  court,  taken  as  a  whole, 
was  a  clear  and  fair  statement  of  the  Issnes 
in  the  case,  and  of  the  principles  of  law  ap- 
plicable thereto. 

Order  affirmed. 


TOWN  OF  GLENOOB  r.  REED. 
(Supreme  Court  of  Minnesota.    Dec.  23,  1904.) 

HIOHWA.TB  —  BIGHTS     OF     ABUTTIRa     OWNEB  — 
USE   OF   OKAVEL. 

1.  The  fee  owner  of  abutting  property  remov- 
ed gravel  from  a  gravel  bed  within  the  limits 
of  a  country  highway,  which  did  not  canse  any 
injury  to  the  roadway,  and  the  gravel  was  not 
required  for  the  purposes  of  grading  or  improv- 
ing the  same.  Tield,  he  was  lawfaUy  in  the  ex- 
ercise of  his  rights  as  an  abutting  owner,  within 
the  rule  that  tike  only  limitation  upon  the  right 
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of  the  owner  of  the  fee  to  control  and  uae  the 
■oil  and  other  natural  dcposita  within  the  lim- 
its of  a  highway  is  that  such  uae  shall  be  con- 
sistent with  the  full  enjoyment  of  the  public 
easement. 

(Syllabns  hr  the  Court.) 

Appeal  from  District  CJonrt,  McLeod  CJoun- 
ty;    Francis  Cadwell,  Judge. 

Action  by  the  town  of  Glencoe  against  A. 
H.  Reed.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

F.  R.  Allen,  for  appellant  O.  Q.  Odqnlat, 
for  respondent. 

LEWIS,  J.  Action  to  eojols  defendant 
froni  removing  gravel  from  a  gravel  pit  npon 
the  highway,  and  for  the  recovery  of  $200 
-damages,  the  expense  of  restoring  the  high- 
way to  its  former  condition.  The  trial  court 
found  the  facts  as  follows:  (1)  That  defend- 
ant was  the  owner  of  the  fee  npon  which  the 
highway  was  located.  (2)  That  prior  to  the 
time  of  the  acts  complained  of  there  existed 
on  the  west  side  of  the  traveled  track  In  the 
blghway  an  excavation  8  to  18  feet  distant 
from  the  center  of  the  traveled  track,  from 
8  to  12  feet  wide,  and  from  4  to  8  feet  deep, 
which  had  been  made  by  the  public  author^ 
ities  in  the  construction  of  and  for  the  pur- 
pose of  Improving  the  highway.  (8)  That  at 
the  place  of  the  excavation,  and  west  there- 
of, there  was  a  gravel  pit,  suitable  for  the 
construction  and  repair  of  streets  and  high- 
ways; that  In  the  fall  of  1903,  defendant 
sold  to  the  Tillage  of  Glencoe  162  loads  of 
gravel  for  the  use  of  its  streets,  which  was 
removed  from  the  west  side  of  the  excava- 
tion, and  was  worth  10  cents  a  load,  amount- 
ing to  $ia20.  (4)  That  the  road  was  not  in- 
jured by  the  removal  of  the  gra'Vel  therefrom, 
and  there  was  no  evidence  given  at  the  trial 
tbat  it  was  needed  for  the  improvement  or 
repair  of  the  village  roads.  Judgment  was 
ordered  enjoining  and  restraining  defendant 
from  removing  gravel  from  the  highway,  and 
for  Its  disbursements,  but  the  court  allowed 
no  damages. 

The  appeal  Is  based  upon  the  findings  of 
the  court,  and  presents  the  question  whether 
the  concloslon  of  law  is  Justlfled  by  the  flnd- 
tngs  of  fact  It  is  the  rule  in  general,  and  In 
tlilB  state,  that  the  dedication  of  land  for  a 
public  highway  confers  a  mere  easement  for 
public  use  as  a  highway,  and  the  landowner 
retains  a  right  to  use  the  land  for  any  lawful 
purpose  compatible  with  the  full  enjoyment 
of  the  public  easement  In  Rich  v.  City  of 
Minneapolis,  S7  Minn.  423,  85  N.  W.  2,  5  Am. 
St.  Bep.  861,  the  city  entered  Into  a  contract 
wltb  a  certain  party  to  grade  one  of  Its 
streets,  which  In  part  provided  tbat  In  con- 
sideration of  the  grading  of  the  street  the 
contractor  was  to  receive  and  be  permitted 
to  aaarry  and  take  away  all  the  rock  in  that 
part  of  the  street  covered  by  their  contract 
It  ^vas  held  that  the  owner  of  the  fee  was 
entitled  to  recover  the  value  of  the  rock  so 
carried  away,  but  the  decision  was  based  up- 


on the  fact  tbat  it  was  not  necessary  to  re- 
move the  rock  for  the  purpose  of  grading  or 
Improving  the  street,  it  being  located  below 
the  grade  line.  To  the  same  elf  ect,  see  Vlliskl 
T.  Minneapolis,  40  Minn.  304.  41  N.  W.  1050, 
8  U  R.  A.  881,  where  it  was  held  tbat  the 
contractor  for  the  construction  of  a  sewer 
was  liable  to  the  owner  of  the  fee  for  the 
valne  of  the  stone  taken  from  a  ledge  in  the 
street  not  necessary  to  be  removed  for  the 
construction  of  the  sewer.  Ellsworth  v.  Lord, 
40  Minn.  837,  42  N.  W.  389,  Cater  v.  N.  W. 
Tel.  Ex.  Co.,  60  Minn.  589,  68  N.  W.  Ill,  28 
L.  R.  A.  810,  61  Am.  St  Rep.  543,  and  L. 
Realty  Oo.  v.  Johnson  (Minn.)  100  N.  W.  84, 
are  cases  illustrative  of  the  doctrine  that  the 
owner  of  the  fee  retains  the  right  to  ose  the 
land  for  any  lawful  purpose  compatible  with 
the  full  enjoyment  of  the  public  easement, 
and  that  the  private  right  cannot  be  disre- 
garded by  the  authorities,  but  must  be  re- 
spected in  so  far  as  may  be  consistent  wltb 
tbe  public  right  to  have  a  safe,  unobstructed, 
and  convenient  right  of  way,  taking  into  con- 
sideration the  nature  and  the  situation  of  the 
property  and  the  circumstances  of  the  case. 
In  Elliott  on  Roads  &  Streets  (2d  Ed.)  S  411, 
the  author  thus  sums  up  what  be  deems  to 
be  the  rule  aa  defined  by  the  American  and 
earlier  English  cases:  "We  believe  that  the 
right  of  the  public  is  an  easement  and  that 
the  owner  of  the  fee  remains  the  owner  of 
the  soil,  springs,  mines,  quarries,  timber,  and 
the  like,  except  In  so  far  as  the  public  officers 
may  have  a  right  to  use  suitable  materials 
for  Improving  or  repairing  the  road."  So 
far  as  we  bave  been  able  to  discover  from 
examination  of  the  authorities,  the  officers 
In  charge  of  a  public  highway  are  authorized 
to  use  the  material  necessary  to  remove  iu 
the  Improvement  of  the  highway,  at  least  so 
far  as  necessary  for  the  improvement  of  the 
road  under  construction  across  the  premises 
involved.  There  are  not  many  cases  In  the 
books  where  the  particular  question  involved 
in  this  case  has  been  decided.  In  the  Town 
of  Oldtown  V.  Dooley,  81  IU.  255,  it  was  held 
that  the  right  of  way  existing  in  the  public 
over  land  as  a  highway  Is  only  a  right  of  pas- 
sage, and  not  a  right  to  get  water,  either  In 
streams  or  springs,  on  the  soil  of  the  land- 
owner ;  that  a  spring  in  a  public  highway  is 
not  a  part  thereof,  nor  its  use  an  Incident  to 
the  use  of  the  road;  and  the  owner  bad  a 
right  to  fence  It  off  from  the  public,  so  long 
as  the  use  of  the  highway  was  not  interfered 
with.  In  Williams  v.  Kenny,  14  Barb.  629, 
the  owner  of  the  fee  sold  sand  from  a  sand  pit 
on  one  side  of  the  traveled  road  In  the  high- 
way, stipulating  that  no  Injury  should  be 
done  to  the  highway,  and  It  was  held  that  the 
soil  was  his,  with  all  the  materials  which 
nature  had  placed  there;  that  he  could  dig, 
take,  use,  and  sell  to  any  extent  compatible 
wltb  the  full  and  secure  enjoyment  of  the 
easement  by  the  public,  and  that  he  wns  not 
responsible  to  an  adjacent  owner,  there  being 
no  interference  with  his  land  and  access  to 
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the  hlghwaj.  In  Robert  ▼.  Sadler,  104  N.  T. 
229,  10  N.  B.  428,  58  Am.  Rep.  498,  a  con- 
tractor, by  the  terms  of  his  contract,  was  re- 
quired to  grade  a  roadway,  and  cover  It  with 
gravel  to  a  depth  of  15  Inches.  The  land 
within  the  road  line  across  plaintiff's  prem- 
ises was  above  the  grade,  and  required  a  re- 
moval of  the  earth  to  the  depth  of  the  grade 
and  15  Inches  below  It  The  contractor  not 
only  removed  this  material  above  the  grade, 
and  used  it  uiran  the  avenue  for  the  purpose 
of  filling  and  construction,  but  dug  pits  In  the 
roadway  to  a  depth  of  six  feet  below  the 
grade,  In  order  to  get  gravel  with  which  to 
perform  hla  contract  without  paying  for  it 
The  defendant  attempted  to  justify  upon  the 
ground  that  his  acts  were  embraced  In  the 
public  easement,  and  were  authorised  by  it 
It  was  held  that  the  contractor  was  liable, 
and  the  decision  rests  upon  the  ground  that 
only  superincumbent  material,  necessary  to 
be  removed,  may  be  used  upon  other  parts  i 
of  the  road  and  upon  premises  of  other  land- 
owners. 

It  is  quite  evident  from  the  trend  of  Ameri- 
can decisions  that  the  only  limitation  upon 
the  rights  of  the  owner  of  the  fee  to  control 
and  use  the  soil  and  other  natural  deposits 
within  the  limits  of  the  highway  is  that  such 
use  shall  be  consistent  with  the  full  enjoy- 
ment of  the  public  easement  It  was  found 
by  the  trial  court  that  at  some  prior  time  the 
public  authorities  had  made  an  excavation 
In  this  gravel  bed,  and  used  the  material 
for  the  construction  of  the  road,  and  It  la 
fairly  Inferable  from  the  findings  that  such 
excavation  was  made  below  the  grade  of  the 
road,  and  that  It  was  not  necessary  to  re- 
move the  material  in  the  process  of  grading 
in  front  of  plaintiff's  premises.  According 
to  the  findings,  plaintiff  continued  the  exca- 
vation, and  removed  his  own  gravel  from  a 
point  not  only  below  the  grade  of  the  road- 
way, but  gravel  not  necessary  for  its  con- 
struction or  repair,  and  which  did  not  Injure 
the  road.  As  we  understand  the  decision  of 
the  learned  trial  court  It  was  based  upon  the 
ground  that  in  no  event  will  the  owner  of 
the  fee  be  permitted  to  enter  upon  a  public 
highway,  and  remove  therefrom  soil  or  gravel, 
without  permission  of  the  public  authorities. 
The  author  of  Elliott  on  Roads  and  Streets,  g 
^09,  says:  "Whatever  is  necessary  to  be  done 
in  order  to  make  a  safe  and  convenient  pub- 
lic country  road,  the  highway  officers  may 
lawfully  do,  and  there  may  be  cases  where 
the  necessity  will  be  such  as  to  exclude  the 
owner  from  using  any  part  of  the  surface  of 
the  way  for  any  permanent  private  purpose." 
Section  400:  "Wblle  the  control  of  the  high- 
way officers  over  a  rural  road  is,  as  is  evi- 
dent from  what  we  have  said,  by  nojmeans  ao 
extensive  as  that  of  municipal  officers  over 
a  city  street;  atill  it  is  extensive  enough  to 
authorize  the  rural  highway  officers  to  make 
It  safe  and  convenient  for  passage,  and  to  ef- 
fect this  object  they  may  not  only  p.ive  or 
gravel  the  entire  width  of  the  way,  but  they 


may  also  use  It  for  incidental  hl^way  pur- 
posea."  Town  of  Palatine  t.  Kreoger,  121 
111.  72,  12  N.  E.  75,  is  a  case  wherein  the  dis- 
tinction Is  pointed  out  between  the  authority 
conferred  with  respect  to  city  and  rural  liigb- 
ways.  In  short  It  may  be  said  that  in  the 
case  of  country  roads  the  public  authorities 
have  jurisdiction  to  do  all  that  is  necessary 
to  meet  the  public  necessities,  and  make  the 
highway  efllcient  and  safe  in  every  respect; 
but  this  is  the  extent  of  their  authority.  T'n- 
der  the  findings  of  this  case,  it  not  appearing 
that  it  was  necessary  to  use  that  part  of  the 
highway  where  the  excavation  was  extmded 
for  the  purpose  of  making  a  roadway,  and  it 
not  appearing  that  the  material  taken  there- 
from was  necessary  for  the  constracticm  or 
repair  of  such  roadway,  and  the  roadway 
not  having  been  Injured,  It  follows  that  the 
public  authorities  have  no  power  to  prevent 
the  entrance  upon  the  highway  by  the  own- 
er of  the  fee  for  the  purpose  of  enjoying  the 
property  rights  Incident  to  his  ownership, 
and  consequently  their  consent  was  not  nec- 
essary. 
Judgment  reversed. 


SEYMOUR  et  al.  v.  RTAN  et  al.  (MINNE- 
SOTA LOAN  &  TRUST  CO.,  Oamishee). 
(Supreme  Court  of  Minnesota.     Dee.  23,  1804.) 

ABSIONUENT— HOBTaAOK— CONSTBUCnOR. 

1.  A  certain  instrument  construed,  and  heU 
to  constitute  a  bill  of  sale  or  assignment,  and 
not  a  mortgage,  of  the  aurploi  rents  and  profits 
accumulating  in  the  hands  of  a  trustee. 

2.  The  conduct  of  the  parties  with  respect  to 
the  purpose  of  the  instrument  did  not  oondosive- 
ly  show  that  It  was  intended  as  a  mortgage  for 
the  security  of  the  debt 

3.  The  findings  of  the  court  are  sustained  by 
the  evidence. 

(Syllabus  by  the  CVrart) 

Appeal  from  District  Court  Ramsey  Ooun 
ty;  Oiln  B.  Lewis,  Judge. 

Action  by  Frank  A.  Seymour  and  others 
against  Dennis  Ryan  and  others,  with  the 
Minnesota  Loan  &  Trust  Company  as  gar- 
nlshee.  Findings  for  Thomas  F.  Keelcy.  and 
the  Urban  Investment  Company  apjpeela. 
Affirmed. 

John  F.  Fitzpatrick,  for  appellant  O.  D. 
&  Tbos.  D.  O'Brien,  for  respondent 

Lis  WIS,  J.  Oamishee  iMroceedinga  bj  ap- 
pellant a  judgment  creditor  of  Dennis  Rymn. 
to  recover  a  stmi  of  money  claimed  t»  belong 
to  Mr.  Ryan,  In  the  hands  of  the  Minneoota 
Loan  &  Trust  Company,  garnishee.  This  ap- 
peal Involves  the  construction  of  the  follow- 
ing Instrument:  "This  indenture  made  this 
22nd  day  of  December  A.  D.  1900,  wltness- 
eth;  that  Dennis  Ryan  of  the  city  of  8t 
Paul,  Ramsey  county,  state  of  Minnesota, 
party  of  the  first  part  for  and  in  considera- 
tion of  the  party  of  the  second  part,  having 
loaned  to  him  the  sum  of  $25,000,  toe  which 
he  now  acknowledges  himself  to  be  ind<>bted. 
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and  for  otb^  good  and  yaltiable  considera- 
tion to  aald  part7  of  the  first  part  In  hand 
paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, has  sold,  assigned  and  set  over  to 
Thomas  F.  Keeley  of  the  city  of  ChlcatiOy 
county  of  Oook  and  state  of  Illinois,  party  of 
the  second  part  all  and  singular  the  rents, 
issues  and  profits  which  may  arise  out  of 
or  be  procured  from  certain  property  known 
as  the  Hotel  Ryan,  located  upon  lots  •  •  • 
In  the  dty  of  St  Paul,  county  of  Ramsey  and 
state  of  Minnesota.  Subject  however,  to 
any  and  all  rights  and  interests  now  held  or 
owned  by  the  Minnesota  Loan  &  Trust  Com- 
I>any  under  and  by  virtue  of  a  certain  mort- 
gage heretofore  given  to  that  company  upon 
said  property."  The  instrument  also  ron- 
tains  a  recital  to  the  effect  that  the  rents 
should  be  collected  by  the  first  party  free  of 
coat  to  the  second  party,  and  turned  over  to 
talm  t*  be  applied  upon  the  Indebtedness,  and 
that,  if  the  second  party  should  feel  himself 
insecure  at  any  time,  he  might  through  him- 
self or  agents,  enter  upon  the  premises,  take 
possession,  and  collect  the  rents.  Issues,  and 
profits,  and,  if  be  deemed  It  advlsnblo.  li" 
might  expend  such  parts  of  the  rents  and 
Issues  for  taxes,  and  Interest  upon  thr>  mort- 
gage, premiums  for  Issuranc*'.  nnd  altera- 
tions and  repairs,  as,  In  bis  Judgment  be 
deemed  proper.  The  agreement  also  author- 
ized the  employment  of  attorneys  to  prose- 
cute actions  for  the  recovery  of  rents,  and 
closed  with  the  following  clause:  "This 
agreement  shall  continue  In  full  force  and 
effect  until  such  time  as  said  party  of  the 
second  part  shall  have  been  paid  said  sum  of 
125,000,  with  Interest  thereon,  and  also  all 
outlays  and  expenses  which  may  hare  been 
made  or  incurred  under  this  agreement" 

The  trial  court  found  that  Mr.  Ryan  was 
the  owner  of  the  premises,  and  that  the  same 
was  mortgaged  under  a  trust  deed,  of  date 
December  1,  18S9,-  to  the  Minnesota  Loan  & 
Trust  Company,  as  trustee;  that  the  trus- 
tee was  In  possession  of  the  property  under 
the  mortgage,  and  a  power  of  attorney  there- 
under executed,  which  authorized  the  trust 
company  to  rent  the  premises,  and  collect 
and  receive  all  rents,  to  pay  taxes,  assess- 
ments, Insurance,  and  Interest  and  to  make 
repairs,  and,  after  the  payment  of  such  char- 
ges, to  tarn  the  surplus,  If  any,  over  to  the 
owner,  Mr.  Ryan.  The  court  further  found 
that  December  22,  1900,  Mr.  Ryan  In  good 
faith,  for  an  actual  consideration  of  $25,000, 
sold,  assigned,  and  set  over  to  respondent 
Keeley,  all  and  singular,  the  rents.  Issues, 
and  profits  arising  from,  or  which  should 
thereafter  arise  from,  the  property,  subject 
only  to  the  rights  and  Interests  of  the  Min- 
nesota Loan  &  Trust  Company  under  Its 
mortgage,  until  respondent  should  receive  or 
be  paid  the  sum  of  $25,000;  that  there  was 
still  due  on  account  of  such  indebtedness  a 
sum  greater  than  $12,000;  that  September  23, 
1903,  there  was  in  possession  of  the  Minne- 
sota Loan  &  Trust  Company,  as  trustee,  a 


surplus  balance  of  $5,295.58,  wbicb  bad  ac- 
cumulated subsequent  to  December  1,  1902, 
which  sum  was  then  due  and  payable  to  Mr. 
Ryan  absolutely,  over  and  above  all  claims, 
by  the  Minnesota  Loan  &  Trust  Company. 
As  a  conclusion  of  law.  It  was  found  that  re- 
spondent was  entitled  to  recover  such 
I  amount  and  that  appellant  bad  no  interest 
therein. 

The  rents  and  profits  to  accrue  were  sub- 
ject to  sale.  This  is  admitted,  but  It  Is  as- 
serted that  upon  Its  face  the  instrument  pur- 
ports to  be  a  conveyance  for  the  security  of 
money;  that  It  is  a  real  estate  or  chattel 
mortgage,  and  hence  should  have  been  placed 
upon  record.  But  If  not  a  mortgage  In  form, 
it  was  so  treated,  and  appellnut  having  no 
notice  thereof,  was  entitled  to  precedence; 
conceding  that  the  Instrument  was  sufQcIent 
to  convey  title  to  the  funds  as  between  the 
parties.  The  Instrument  Is  a  straight  assign- 
ment to  Mr.  Keeley  of  whatever  surplus 
might  accumulate  in  the  hands  of  the  trus- 
tee. The  character  of  the  ln.strument  is  in 
no  way  changed  by  the  fact  that  It  embodies 
an  agreement  authorizing  the  grantee  to  col- 
lect the  rents  himself,  if  be  saw  fit  or  that 
the  rents  should  be  collected  free  of  cost  to 
the  party  of  the  second  part  who,  if  he  so 
desired,  might  expend  the  receipts  to  take 
care  of  the  {trior  Incumbrance,  or  for  the  bet- 
terment of  the  premlseti.  Those  provisions 
are  not  inconsistent  with  the  direct  and  pos- 
itive terms  of  the  conveyance.  Title  passed 
absolutely,  and  there  was  nothing  upon  the 
face  of  the  Instrument  to  indicate  any  inten- 
tion to  retain  title  In  the  grantor.  The  con- 
duct of  the  parties  does  not  necessarily  lead 
to  the  conclusion  that  the  Instrument  was  In- 
tended to  operate  as  a  mortgage.  The  facts 
that  It  was  given  to  meet  an  Indebtedness 
which  had  existed  for  some  time,  that  Mr. 
Keeley  held  other  security  for  the  same  In- 
debtedness, and  that  the  debt  had  been  re- 
duced to  about  $12,000  by  realizing  upon 
some  of  the  collateral,  do  not  necessarily  in- 
dicate an  Intention  of  the  parties  to  treat 
the  transfer  as  security.  There  Is  no  incon- 
sistency In  the  fact  that  the  amount  of  the 
rents  and  profits  to  be  applied  was  not  spe- 
cifically stated,  it  being  definitely  limited  to 
$25,000  of  the  accumulating  surplus.  The 
evidence  was  sufficient  to  sustain  the  find- 
ings. 

Order  affirmed. 


J.  NEILS  LUMBER  OO.  v.  HINB& 
(Supreme  Court  of  Minnesota.    Dec.  23,  1904.) 

BALE— STAN DIHO  TIMBER— I NTKRSST  IR  tAND— 

BECOBDINO  CONVEYANCE — BONA  FIDS  PUB- 

CHASEB— ASSIGNMENT   OF  EBB0B8. 

1.  A  purchaser  of  standing  timber  for  a  valu- 
able consideration  from  the  owner  of  the  land 
acquires  a  vested  interest  in  such  land  when  the 
transfpr  is  evidenced  by  a  duly  executed  instru- 
ment rran»ferring  the  same,  and  authorising 
said  purchaser  to  cat  and  remove  the  timber 
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vithln  a  fixed  time.  The  same  nilea  as  to  re- 
cording ancli  instrnments  apply  as  in  otiier  con- 
verances  of  real  estate. 

2.  A  person  purchasing  land  after  the  execn- 
tion  by  the  owner  of  an  instrument  conveying 
the  timber  thereon  to  a  third  person,  and  who 
enters  into  possession  prior  to  the  cutting  of 
the  timber,  without  actual  or  constructive  no- 
tice of  such  sale,  acquires  a  paramount  interest 
in  such  timber. 

8.  An  assignment  of  error  to  the  efFect  that 
the  court  erred  in  overruling  plaintiff's  motion 
for  a  new  trial  is  insuflScIent  to  present  for  re- 
view the  question  whether  the  eTldence  sustains 
the  findings  of  the  trial  court. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Beltrami 
County;  M.  A.  Spooner,  Judge. 

Action  by  tbe  J.  Nells  Lumber  Company 
against  William  M.  Hines.  Verdict  for  de- 
fendant. From  an  order  denying  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Ripley  &  L.um  and  J.  F.  Olbbona,  for  ap- 
pellant.   B.  F.  Crawford,  for  respondent 

DOUGLAS,  J.  This  action  involTed  tile 
ownership  of  certain  logs  cut  by  plaintiff's 
assignor  under  a  contract  of  sale  of  standing 
timber  made  wltli  tbe  owner  of  the  land. 
Tbe  instrument  recited  tbat  tbe  full  con- 
sideration had  been  paid.  By  tbe  terms  of 
said  contract  the  right  to  cut  certain  timber' 
on  the  land  expired  May  1,  1900;  but  on 
June  28,  1809,  the  contract  was  by  a  writ- 
ten instrument  extended,  and  authority  con- 
ferred to  cut  and  remove  sucb  timber  at  any 
time  prior  to  May  1,  1902.  Tbe  original  con- 
tract was  recorded  In  the  office  of  the  regis- 
ter of  deeds,  but  tbe  extension  agreement 
was  not  On  July  SI,  18S9,  tbe  owner  of 
said  land  entered  into  a  written  contract 
witb  defendant's  assignor  to  sell  tbe  same, 
and  on  July  31,  1902,  pursuant  to  and  in 
compliance  with  the  terms  thereof,  conveyed 
it  to  him.  Said  contract  was  never  recorded. 
Tbe  logs  in  question  were  severed  from  the 
land  in  February,  1902,  under  the  authority 
conferred  by  said  unrecorded  timber  con- 
tract hut  were  not  otherwise  removed  prior 
to  May  Ist  It  appears  defendant  and  his 
assignors  bought  said  land  without  notice 
that  the  timber  contract  had  been  extended; 
also  that  plaintiff  and  its  assignors  cut  such 
timber  without  actual  notice  of  tbe  sale  of 
the  land. 

Contracts  for  the  sale  of  standing  tlmbw, 
similar  in  form  to  that  under  consideration, 
were  before  the  court  In  the  following  cases, 
wherein  tbe  rule  was  settled  that  such  a 
purchaser  thereby  obtained  a  vested  interest 
in  the  land.  J^be  timber  had  been  paid  for, 
and  it  follows,  as  between  tbe  parties  thereto, 
the  grantee  would  be  authorized  to  cut  and 
remove  the  same  at  any  time  before  the  au- 
thority to  do  so,  under  the  terms  of  said  con- 
tract expired.  Pine  County  v.  Tozer,  56  Minn. 
288,  57  N.  W.  796;  Clark  v.  Richards  Lumber 
Co.,  68  Minn.  282,  71  N.  W.  380;  Martin  v. 
Clark  (Wis.)  87  N.  W.  451. 

Standing  timber  being  as  much  a  part  of 
tbe  realty  as  the  soil  itself,  or  stone  in  a 


quarry,  the  same  rules  as  to  recording  con- 
tracts of  sale  apply  as  In  other  conveyances 
of  real  estate.  The  respective  conveyances 
being  of  like  standing  as  between  the  com- 
mon grantor  and  the  grantees,  and  neither 
instruments  upon  which  the  rights  of  the 
grantees  are  predicated  having  been  record- 
ed, their  rights  must  be  determined  from  the 
action  of  the  parties  occurring  subsequently 
to  the  making  of  such  conveyances.  The 
trial  court  determined  In  its  findings  of  fact 
that  defendant  has  been  in  the  possession 
of  tbe  lands  in  question  since  January  1, 
1902.  This  being  taken  as  true,  it  follows 
tbat  the  cutting  of  timber  by  appellant  or 
his  grantors  was  done  with  constructiTe  no- 
tice of  defendant's  rights. 

Appellant,  in  its  assignment  of  error,  bare- 
ly charges  that  the  court  erred  In  denying 
Its  motion  for  a  new  trial.  Tbe  sufficiency 
of  tbe  evidence  to  support  the  findings  of 
tbe  trial  court  in  any  given  particular  was 
not  assigned.  Therefore,  under  a  uniform 
line  of  decisions  of  this  court  unless  the 
rule  is  relaxed,  we  are  not  at  liberty  to  in- 
quire whether  such  findings  of  fact  are  sup- 
ported by  the  evidence.  Wilson  v.  Minn. 
Farmers'  Mutual  Fire  Ins.  Ass'n,  36  Minn. 
112,  30  N.  W.  401,  1  Am.  St  Bep.  659;  Dun- 
can V.  Kohler,  87  Minn.  379,  34  N.  W.  594; 
Smith  V.  Kipp  et  al.,  49  Minn.  119,  51  N.  W. 
656;  Thlele  v.  Berge,  81  Minn.  505,  8*  N. 
W.  320.  Assuming  the  facts  to  l)e  as  found, 
defendant  entered  into  possession  of  the  land 
conveyed  prior  to  tbe  cutting  of  the  timber 
thereon  by  appellant's  grantor,  and  his  rights 
thereto  are  paramount  to  those  of  appellant 

Speaking  for  myself,  where  it  is  apparent 
at  a  glance  that  the  evidence  in  a  material 
particular  clearly  falls  to  support  the  find- 
ings of  the  trial  court  and  the  neglect  of 
counsel  to  properly  assign  error  operates  to 
work  a  grave  injustice  to  litigants,  the  rule 
invoked  should,  in  my  Judgment  be  relaxed, 
particularly  where  the  questions  are  fully 
discussed  in  the  brief  served. 

Tbe  sufficiency  of  the  assignments  herein 
arose  upon  the  argument,  but  counsel  did 
not  move  to  amend  them. 

We  are  of  the  opinion  tbe  conclusions  of 
law  are  supported  by  the  findings  of  fact 
and  tbat  tbe  trial  court  did  not  err  in  any 
matter  assigned  as  error.    Order  affirmed. 


McHENRY  V.  BRACKIN. 
(Supreme  Court  of  Minnesota.     Dec.  23,  1904.) 

UABBIAOX— VAXIDITT— DrVOBCB— IKFEACHMEHT 

OF  DBOBKE— WANT  Or  JTTBISDIOnoIT — BKR' 

VIOK  OF  SUlUfOnS— PUBUOATION. 

1.  The  validity  of  a  contract  of  marriage  mnst 
be  determined  by  the  laws  of  the  state  where 
the  ceremony  was  performed. 

2.  A  judgment  of  divorce  rendered  in  a  sister 
state  may  be  collaterally  impeached  in  an  action 
in  this  state  for  want  of  jurisdiction  appearing 
upon  the  face  of  the  record. 

f  1.  See  UuTtaca,  vol.  S4,  Cant  Dig.  i  •• 
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3.  Such  a  judgment  import!  absolute  Terit7> 
however,  and,  to  justify  tne  court  in  holding  it 
invalid,  want  of  juriadictian  mpst  affirmatively 
appear. 

i.  Under  the  statutes  of  Wisconsin  the  court 
is  authorized  to  order,  in  an  action  for  divorce, 
service  of  summons  by  publication,  when  it  is 
made  to  appear  that  defendant  cannot  be  found 
within  the  state.  If  a  proper  showing  be  made 
to  the  court  that  defendant  cannot  l>e  found, 
and  an  order  for  publication  be  baaed  thereon, 
a  judgipent  entered  pursuant  to  sudi  service 
cannot  be  impeached  collaterally  by  showing 
that  defendant  in  fact  resided  in  the  state  at 
the  time. 

5.  Proof  that  a  summons  was  published  for 
"Vz  successive  weeks"  in  a  weelcly  newspaper 
sufficiently  shows  a  publication  "one*  a  week" 
for  six  successive  weeks. 

6.  Order  for  the  publication  of  a  summons 
construed,  and  Md  a  sufficient  compliance  with 
the  statutes  of  Wisconsin  under  which  it  was 
made. 

7.  Judgment  for  divorce  referred  to  in  the 
opinion  Xeld  not  void  for  want  of  Jurisdiction, 
and  that  the  marriage  between  plaintiff  and  de- 
ceased was  valid. 

(Syllabua  by  the  Court.) 

Appeal  from  District  Ck)iirt,  Steams  Ooan- 
ty;  D.  B.  Searle,  Jndge.- 

Actlon  by  Mary  E.  McHenry  against 
Thomas  N.  Brackln.  Verdict  for  defendant 
From  an  order  denying  a  new  trial,  plaintifC 
appeals.    Beversed. 

Theo.  Bmener,  for  appellant.  F.  M 
White.  Hubert  Hansen,  and  Reynolds  ft 
Boeser,  for  respondent 

BROWN,  J.  Henry  B.  McHenry,  whose 
true  name  wan  Henry  Brackln,  died  on  tbe 
11th  day  of  March,  1902,  in  tbe  county  of 
Stearns,  this  state,  seised  and  possessed  of 
certain  real  and  personal  property  which  the 
probate  court  of  that  county  decreed  to  plain- 
tMt,  Mary  B.  McHenry,  as  his  surviying 
widow.  Certain  children  of  the  deceased, 
by  a  marriage  with  a  person  other  than 
plaintiff,  appeared  in  the  probate  court  and 
disputed  the  claim  of  plaintiff  that  she  was 
tbe  widow  of  deceased,  and  demanded  that 
the  property  be  assigned  to  them  as  the  sole 
surviving  heirs.  Tbe  probate  court  found 
that  plaintiff  was  duly  married  to  deceased 
In  bis  lifetime,  and  entered  a  decree  assign- 
ing the  property  of  the  estate  to  her.  Prom 
that  decree,  defendant  a  son  of  deceased, 
appealed  to  the  district  court,  where,  after 
trial,  the  decree  of  the  probate  court  was 
reversed,  tbe  district  court  having  found  as 
a  fact  that  plaintiff  was  not  the  widow  of 
tbe  deceased;  that  she  had  never  been  bis 
lawful  wife.  From  an  order  denying  her 
motion  for  a  new  trial,  plaintiff  appealed. 

1.  The  facts  in  the  case  are  as  follows: 
Some  time  abont  the  year  1872,  plaintiff, 
whose  name  was  then  Mary  Quarles,  was 
married  in  the  state  of  Wisconsin  to  one 
Isaac  Hillary,  with  whom  she  thereafter 
continued  to  live  and  cohabit  until  about 
1881,  when  she  deserted  him.  and  went  for 
m.  time  to  live  with  one  Jones,  who  had  at 
that  time  a  wife,  but  was  liTlng  separate 
and  apart  from  her.  She  continued  to  lire 
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with  Jones  until  about  the  year  1886,  when 
she  came  to  the  state  of  Minnesota  with 
Henry  Brackln,  deceased,  and  continued 
thereafter  to  live  and  cohabit  with  him  un- 
til the  time  of  his  death.  On  the  16th  of 
November,  1898,  she  and  deceased  went  to 
the  city  of  Osceola,  in  the  state  of  Wiscon- 
sin, where  they  were  in  form  married  to 
each  other  under  the  name  of  McHenry. 
Tbe  principal  question  in  the  case  is  whether 
this  marriage  was  valid,  and  that  is  deter- 
mined by  the  further  question  whether 
plaintiff  was  i^lor  thereto  divorced  from 
Hillary — whether,  in  a  certain  action  brought 
against  her  by  Hillary  for  divorce,  the  cir- 
cuit court  of  Grant  county.  Wis.,  had  Juris- 
diction of  the  action  and  the  parties,  and 
tbe  Judgment  of  divorce  granted  therein  was 
yalld.  Tbe  trial  court  found  that  the  cir- 
cuit court  of  Wisconsin  had  no  jurisdiction, 
and  that  the  marriage  between  plaintiff  and 
deceased  was  an  absolute  nullity. 

2.  Tbe  validity  of  the  marriage  must  be  de- 
termined from  the  laws  of  the  state  of  Wis- 
consin, where  it  was  solemnized.  19  Am.  ft 
Eng.  Ency.  Law  (2d  Ed.)  1211;  Bishop  on  Mar- 
riage and  Divorce  (5th  Ed.)  354.  Tbe  statutes 
of  Wisconsin  bearing  upon  this  question  are 
sections  2330,  2349,  c.  107,  Rev.  St  187&  Sec- 
tion 2330  prohibits  marriages  where  either 
party  has,  at  the  time  tbe  ceremony  Is  per- 
formed, a  husband  or  wife  then  living;  and 
section  2349  provides  that  all  marriages  that 
are  prohibited  by  law,  on  account  of  either  of 
them  having  a  former  husband  or  wife  then 
living,  shall,  if  solemnized  within  that  state, 
be  absolutely  void  without  Judgment  of  di- 
vorce or  other  proceeding.  These  statutes 
were  construed  by  the  Supreme  Court  of 
Wisconsin  in  Williams  v.  Williams.  63  Wis. 
58;  23  N.  W.  110,  53  Am.  Rep.  253.  where 
it  was  held  that  It  one  of  the  parties  to 
a  marriage  had  a  busban4  or  wife  living,  the 
marriage  Is  void  ab  initio.  So  that.  If  the 
Judgment  of  divorce  in  the  action  of  Hillary 
against  plaintiff  was  void  for  want  of  Juris- 
diction, plaintiff  had  a  husband  living  at  the 
time  of  her  marriage  with  deceased,  and  the 
latter  marriage  was,  under  that  statute,  a 
nullity. 

3.  In  support  of  plalntifTs  contention  that 
she  was  duly  divorced  from  Hillary  by  tbe 
circuit  court  of  the  state  of  Wisconsin,  the 
records  in  that  action  were  offered  In  evi- 
dence. The  only  papers  or  documents  found 
In  the  clerk's  ofQce  pertaining  to  the  action 
are  (1)  an  order  signed  by  the  county  judge 
of  Grant  comity,  where  the  action  was 
brought,  who  was,  by  the  statutes  of  that 
state,  authorized  to  make  it  that  the  sum- 
mons therein  be  served  by  publication;  (2) 
an  order  appointing  a  referee  to  take  and 
report  the  evidence;  and  (3)  the  Judgment 
The  Judgment  recited  the  service  of  sum- 
mons, the  failure  of  the  defendant  to  appear 
and  answer,  the  appointment  of  a  referee 
to  take  and  report  the  testimony  to  the 
court  and  concludes  in  a  decree  dissolving  • 


Digitized  by 


Google 


9U2 


101  NOETHWBSTBKN  RBPOETER. 


(Uinn. 


the  marrlaKe  between  the  parties.  All  oth- 
er papers  pertaining  to  the  action  were  miss- 
ing from  the  flies.  The  action  was  commen- 
ced about  the  12th  of  December,  1882,  and 
Judgment  dissolving  the  bonds  of  matrimony 
between  the  Hillarys  was  entered  on  the 
15th  of  February,  1883. 

4.  The  Judgment  was  entered  In  the  prop- 
er form  find  In  accordance  with  the  stat- 
utes of  the  state  of  Wisconsin,  imports 
absolute  verity,  and  can  be  collaterally  Im- 
peached only  for  want  of  Jurisdiction. 
Thelen  v.  Thelen,  75  Minn.  433,  78  N.  W. 
106;  2  Black  on  Judgments,  |  930.  As  held 
in  Morey  v.  Morey,  27  Minn.  265,  6  N.  W. 
783,  whenever  a  fact  of  divorce  is  sought 
to  be  proved  by  the  certified  transcript  of 
the  record  of  a  decree  of  divorce  rendered 
In  another  state,  the  validity  of  the  decree 
may  be  inquired  Into  and  qnestioned  for 
want  of  Jurisdiction,  if  tliat  defect  affirma- 
tively appear  upon  the  face  of  the  record 
Itself.  In  Thelen  v.  Thelen,  supra,  it  was 
held  that  want  of  Jurisdiction  might  be 
shown  in  contradiction  of  the  record.  But 
the  rule  of  that  case  does  not  apply  in  the 
case  at  bar,  for  no  attempt  is  made  to  im- 
peach the  Judgment  by  evidence  dehors  the 
record,  except  to  the  extent — ^whlcb  does  not 
appear  upon  the  face  of  the  record — that 
defendant  was  in  fact  a  resident  of  Wiscon- 
sin when  the  action  was  commenced,  in 
which  case  it  is  contended  that  service  by 
publication  is  not  authorized  by  the  Wiscon- 
sin statutes.  It  Is  claimed,  however,  that 
want  of  Jurisdiction  affirmatively  appears 
from  the  record  itself.  Unless  it  so  appears, 
the  presumption  in  favor  of  the  Judgment 
must  prevail,  and  its  validity  sustained,  un- 
less the  contention  as  to  residence  Just  refer- 
red to  is  fatal.  O'Malley  v.  Frlcke,  104  Wis. 
280,  80  N.  W.  436. 

5.  We  take  up  the  alleged  Jurisdictional 
defects  pointed  out  and  relied  upon  by  coun- 
sel for  respondent  in  the  order  stated  in 
their  brief,  and  in  doing  so  consider  them  In 
the  light  of  the  contention  that,  where  Juris- 
diction of  a  party  is  obtained  by  the  service 
of  process  by  publication,  statutes  regulat- 
ing that  mode  of  service  must  be  strictly 
complied  with,  and  that  all  proceedings 
where  service  is  so  had,  including  the  Judg- 
ment, depend  for  their  validity  upon  the 
sufficiency  of  the  order  of  publication  and 
Its  compliance  with  the  statutes.  Roosevelt 
V.  Ulmer,  98  Wis.  356,  74  N.  W.  124.  Under 
the  statutes  of  Wisconsin,  in  actions  for  di- 
vorce at  least,  service  of  summons  by  pub- 
lication can  only  be  had  by  order  of  the 
court;  and  in  the  case  at  bar  an  order  ap- 
pears to  have  been  signed  by  a  Judge  au- 
thorized to  make  it.  The  first  question  re- 
ferred to  by  counsel  relates  to  the  sufficiency 
of  that  order;  the  contention  being  that  it 
was  not  in  compliance  with  the  statutes, 
and  Insufficient  authority  for  the  publication 
of  the  summons. 

6.  SecUon  2640,  Rev.   St  Wis.  1878,  pro- 


vides that  the  court,  where  service  of  sum- 
mons by  publication  is  permitted,  shall  di- 
rect that  the  service  be  made  by  the  publi- 
cation thereof  in  some  newspaper  printed 
and  published  in  the  county  where  the  action 
is  brought,  not  less  than  once  a  week  for 
six  successive  weeks.  The  order  for  publi- 
cation in  the  case  at  bar,  after  reciting  es- 
sential facts,  provides  as  follows:  "It  is 
hereby  ordered  that  service  of  summons  io 
said  action  (hereto  annexed)  upon  said  de- 
fendant by  publication  of  said  summons  in 
the  Grant  County  Witness,  a  weekly  news- 
paper published  in  the  city  of  Platteville, 
county  of  Grant,  and  state  of  Wisconsin, 
•  •  •  once  a  week  for  six  weeks,  and 
that  the  first  publication  be  made  within 
three  months  of  the  date  of  this  order."  It 
will  be  observed  that  the  order  does  not  pro- 
vide In  express  terms  that  the  service  of 
summons  "be  made^'  by  publication  thereof. 
The  words  "be  made"  should  have  been  in- 
serted in  the  order  following  the  word  "ac- 
tion," but  were  omitted,  undoubtedly 
through  Inadvertence.  If  they  had  been  in- 
serted, the  order  would  have  read  that  "serv- 
ice of  summons  in  said  action  be  made  by 
publication."  But  the  error  is  in  no  sense 
fatal  to  the  sufficiency  of  the  order.  The 
order,  taken  as  a  whole,  clearly  confers  au- 
thority upon  plalnticr  in  the  action  to  serve 
the  summons  therein  by  publication. 

7.  It  is  also  urged  that  It  does  not  appear 
that  the  complaint  in  the  action  had  beeu 
filed  with  the  clerk  of  the  court  before  the 
order  for  publication  was  made.  The  order 
expressly  recites  the  fact  that  the  complaint, 
duly  verified,  was  on  file  with  the  clo'k  of 
the  court,  and  that  fact  was  made  In  part 
the  basis  of  the  order.  It  is  true  that  the 
court  calendar  or  minutes  of  the  clerk  dis- 
close, according  to  the  dates  therein  given, 
that  the  complaint  was  filed  subsequent  to 
the  date  of  the  order;  but  the  order  of  the 
court  is  the  best  evidence  of  the  fact,  and 
the  recital  therein  that  the  complaint  was 
on  file  cannot  be  impeached  or  overcome  by 
the  minutes  of  the  clerk.  Section  2641,  Rev. 
St  Wis.  1878,  provides  that  any  order  foi 
service  by  publication  shall  be  presuinptlvE 
proof  of  the  existence  of  all  facts  required 
to  be  shown  to  authorize  the  same  to  be 
made,  and  conclusive  in  all  collateral  pro- 
ceedings. 

8.  The  statutes  of  Wisconsin  provide  for  the 
service  of  summons  in  an  action  for  divorce 
when  defendant  cannot  be  found  within  the 
state,  and,  when  an  order  for  such  service  is 
made,  that  It  shall  contain  a  direction  that 
the  summons  be  mailed  to  defendant  or 
that  the  mailing  be  omitted  when  his  i>ost- 
office  address  cannot  be  ascertained.  O'Mal- 
ley V.  Fricke,  104  Wis.  280,  80  N.  W.  43a 
In  the  case  at  bar  it  appeared  that  the 
whereabouts  of  defendant  was  unknown, 
and  that  personal  service  of  the  summons 
could  not  be  made  upon  her.  We  are  bound 
to  presume  that  a  sufficient  showing  in  this 
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respect  was  made  to  the  court.  Sommer^ 
meyer  t.  Schwarts,  89  Wis.  66.  61  N.  W.  311. 
The  court,  under  such  circumstances,  was 
aathorlzed  to  direct  the  service  by  publica- 
tion, but  was  required  to  Include  In  the  or^ 
tier  the  dtreetlons  Just  referred  to.  The  or- 
der in  question,  though  perhaps  Its  phrase- 
ology is  open  to  technical  criticism,  con- 
tained a  direction  in  conformity  with  the 
statute. 

9.  The  fact  that  defendant  was  a  resident 
of  Wisconsin  during  the  pendency  of  the 
action  is  not  fatal  to  the  Jurisdiction.  The 
essential  fact  to  authorize  the  serving  of  the 
summons  by  publication  was  that'  defend- 
ant could  not  be  found  In  the  state;  and 
that  fact  was  shown  and  made  the  basis  of 
the  order  for  publication. 

10.  It  is  also  urged  that  the  judgment  on 
Its  face  shows  a  want  of  Jurisdiction  in  the 
court  for  the  reason  that  it  recites  the  man- 
ner in  which  the  summons  was  served  upon 
the  defendant,  and  does  not  show  that  the 
service  was  In  accordance  with  the  statutes 
In  such  case  provided.  The  affidavit  of  pub- 
lication is  one  of  the  missing  files,  but  the 
Judgment  recites  that  one  was  filed,  and  that 
It  appeared  to  the  court  therefrom  that  the 
summons  was  duly  served  upon  the  defend- 
ant by  the  publication  thereof  in  the  Grant 
County  Witness  for  six  successive  weeks, 
beginning  on  the  14th  of  December,  1882, 
and  concluding  on  the  18tb  of  January,  1883. 
The  point  made  in  this  connection  is  that 
the  judgment  does  not  show  that  the  sum- 
mons was  published  "once  a  week"  for  six 
successive  weeks.  It  appears  from  the  order 
for  the  publication  of  the  summons,  and 
from  the  judgment  itself,  that  the  Grant 
County  Witness  was  a  weekly  newspaper, 
and  the  judgment  recites  tliat  the  summons 
vvas  published  therein  for  six  successive 
weeks.  This,  in  connection  with  the  pre- 
sumption of  Jurisdiction  which  must  be  in- 
dulged in  support  of  the  Judgment,  shows 
beyond  any  serious  controversy  a  publica- 
tion of  the  summons  "once  a  week"  for  six 
succeasiTe  weeks.  Bank  v.  Jacobson  (S.  D.) 
66  N.  W.  453.  It  might  have  been  different 
had  It  appeared  that  the  newspaper  in  which 
the  summons  was  published  was  a  dally 
paper;  for  the  inference  might  be  drawn  in 
such  case  tliat  the  summons  was  not  pub- 
lished once  each  week,  even  though  the 
showing  made  was  that  it  had  been  publish- 
ed for  six  successive  weeks.  Godfrey  v.  Val- 
entine, 39  Minn.  336,  40  N.  W.  163,  12  Am. 
St.  Rep.  657.  No  case  tias  been  cited  from 
Wisconsin  wlilch  can  be  said  to  decide  this 
particular  point.  There  is  an  intimation  in 
Frlske  t.  ReigeUnan,  75  Wis.  499.  43  N.  W. 
H17,  44  N.  W.  766,  17  Am.  St.  Rep.  198,  to 
tbe  effect  that  an  afildavit  omitting  the 
words  "once  a  week"  from  an  affidavit  stat- 
ing that  a  summons  bad  been  pubUsbed 
therein  for  six  weeks  would  be  defective. 
But  the  question  was  not  squarely  presented 
to  tbe  court  and  decided,  and  we  feel  safe 


in  anticipating  a  decision  of  the  Supreme 
Court  of  that  state  by  holding  that,  after  the 
lapse  of  more  than  20  years  from  tlie  entry 
of  Judgment,  a  defect  of  this  character  is 
not  Jurisdictional,  but  at  most  an  irregular- 
ity not  affecting  the  power  or  authority  of 
the  court  to  render  tbe  judgment. 

11.  We  have  considered  with  care  all  tbe 
other  assignments  of  error,  and  the  conten- 
tions made  by  defendant  in  support  of  tbe 
claim  tliat  the  judgment  of  divorce  was 
void  for  want  of  jurisdiction,  and  reach  the 
conclusion  that  they  are  not  well  taken.  It 
appears  that  subsequent  to  the  rendition  of 
that  judgment  both  parties  acted  on  the 
theory  that  it  was  valid,  and  effectually  dis- 
solved the  marriage  relations  existing  be- 
tween them.  Hillary,  some  4  years  after  the 
entry  of  the  judgment,  remarried;  and  plain- 
tiff herein,  some  16  years  thereafter,  mar- 
ried deceased.  New  married  and  family  re- 
lations have  been  contracted  by  tbe  parties 
thus  judicially  separated.  Neither  lias  ever 
questioned  the  validity  of  the  judgment,  and, 
having  been  of  record  in  the  Wisconsin  court 
for  over  20  years,  it  should,  in  the  absence 
of  clear  and  satisfactory  evidence  of  want 
of  Jurisdiction  in  tbe  court  to  render  it,  be 
sustained,  thus  avoiding  unsettling  and  dis- 
turbing relations  of  long  standing,  contract- 
ed and  entered  into  in  reliance  on  its  va- 
lidity. 

Our  conclusions  are  that  the  findings  of 
the  learned  trial  court,  to  the  effect  that  the 
Judgment  of  the  Wisconsin  court  dissolving 
the  bonds  of  matrimony  between  the  Hil- 
larys  was  void  for  want  of  jurisdiction,  are 
not  sustained  by  the  evidence.  Order  le- 
versed,  and  new  trial  granted. 


CITY  OF  ORTONVILLE  v.  GEER  et  al. 
(Supreme  Court  of  Minnesota.     Dec.  23,  1904.) 

UOBTGAQI  —  PBIOBITT— mechanic's    UBN— BE- 
COBDING. 

1.  Where  tbe  erection  of  a  building  is  one 
continuous  undertaking,  without  anything  to 
suggest  during  the  progress  of  the  work  an 
abandoument,  a  mortgage  originating  subse- 
quent to  the  commencement  of  the  construction 
is  subordinate  to  the  lien  claims  of  all  who 
have  contributed  to  the  completion  of  the  struc- 
ture, as  held  in  Glass  v.  Freeburg,  52  N.  W. 
900,  50  Minn.  380,  16  L.  R.  A.  334,  and  Gard- 
ner V.  Leek,  54  N.  W.  746,  52  Minn.  522,  which 
ruie  is  approved. 

2.  Chapter  101,  p.  224,  Laws  1895,  has  not 
changed  the  law  as  laid  down  in  Gardner  v. 
Leek,  nor  modified  it  further  than  to  require 
tbe  recording  of  a  mortgage  executed  prior  to 
the  common(!cment  of  the  work  to  render  it 
superior  to  lien  claims  for  labor  and  materials. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Big  Stone 
County ;   S.  A.  Flaherty,  Judge. 

Action  by  the  city  of  Ortonville  against 
W.  G.  Geer  and  others.  From  a  Judgment 
subordinating  the  lien  of  a  mortgage  to  the 
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lien  claimants,  the  Charles  Betcber  Lumbar 
Company  appeals.    Affirmed. 

Elmer  N.  Morrill,  for  appellant  Charles 
E.  Chrlsman  and  Cliff  &  Purcell,  for  re- 
spondent. 

liOVELT,  J.  This  action  was  bronght  by 
the  city  of  Ortonvllle  to  foreclose  a  mechan- 
ic's lien  upon  a  hotel  building  and  -lota  In 
that  city.  Other  lien  claimants  were  made 
parties  defendant,  and  the  Ctiarles  Betcher 
Luml>cr  Company,  owners  of  real  estate 
mortgagee  thereon,  were  also  made  defend- 
ants. The  action  was  tried  to  the  court,  and, 
upon  findings  of  fact,  Judgment  was  ordered 
subordinating  the  liens  of  the  mortgages  to 
those  of  the  lien  claimants,  which  was  duly 
entered.    The  mortgagee  appeals. 

It  appears  from  the  findings  of  the  court 
that  one  Oeer  became  the  owner  of  sevwal 
lots  In  the  city  of  Ortonvllle;  that  there- 
after construction  was  commenced  upon  a 
hotel  building  on  the  premises,  and  worl< 
thereon  was  continued  without  interruption 
until  its  completion ;  that  during  the  period 
of  such  construction  the  materials  and  labor 
of  the  several  lien  claimants  were  furnish- 
ed; that  subsequent  to  the  commencement 
of  the  construction  of  the  building,  and  dur- 
ing the  erection  thereof,  but  before  any  of 
the  items  of  the  claimants  here  for  labor  or 
materials  were  furnished,  three  mortgages 
on  the  property  were  executed  to  the  lumber 
company,  and  duly  recorded.  The  court  then 
finds  the  amount  due  to  each  lieuholder,  and 
held  that  their  liens  talce  precedence  of  the 
recorded  mortgages,  which  presents  the  dis- 
tinct point  of  contention  in  this  suit 

In  Gardner  v.  Leclf,  52  Minn.  522,  54  N.  W. 
740,  it  was  held,  under  the  provisions  of 
chapter  90,  Gen.  St  1894  (chapter  200,  p.  313, 
Laws  1889),  which  provides  how  liens  shall 
be  perfected,  and,  further,  that  when  per- 
fected In  accordance  with  these  sections  they 
shall  operate  during  the  entire  'period  of 
time  from  the  furnislilng  of  the  first  item 
of  labor,  skill,  material,  etc.,  until  the  ex- 
piration of  one  year.  Section  10  of  this  act 
provides  that  all  such  lien  claimants  shall 
share  pro  rata.  In  the  interpretation  of 
these  statutes  it  was  held  that  where  worlt 
has  been  commenced  in  the  construction  of 
a  building,  and  the  course  of  such  construc- 
tion is  continuous  until  its  determination,  « 
mortgage  recorded  during  the  interim  must 
be  subordinate  to  all  lien  claimants  who 
shall  have  aided  and  filed  their  Hens  in  con- 
formity to  law  until  the  time  their  rights 
thereunder  are  terminated.  The  reasons  are 
very  fully  stated  for  the  result  reached  In 
that  decision ;  particular  force  and  effect  be- 
ing given  to  the  inability  to  prorate  among 
lien  claimants  on  any  other  ground  than  the 
adoption  of  the  result  there  reached,  as  well 
as  the  fact  that  lien  claimants  are  not  requir- 
ed to  file  their  claims  until  after  the  entire 
bill  of  each  has  accrued,  whereupon  all  such 
claimants  are  given  certain  privileges  and 


benefits  as  to  time  In  ttUag  fbetr  Uens.  and 
the  manifest  statutory  pwrpost  ia  indicated  to 
prefer  the  rights  of  those  whose  labor,  skill, 
and  material  enhance  the  value  of  the  prop- 
erty involved.  Gardner  t.  Leek,  supra,  was 
by  a  divided  court  but  followed  Glass  v. 
Freeburg,  60  Minn.  386,  52  N.  W.  900,  16  L. 
R.  A.  835,  as  to  the  relative  rights  of  the 
lien  claimants  and  mortgagees,  respectively. 
The  same  principle  in  this  respect  has  been 
subsequently  recognized  in  the  cases  of 
Wentworth  v.  Tubbs,  53  Minn.  388,  55  N.  W. 
543,  and  Miller  t.  Stoddard,  54  Minn.  4SG, 
56  N.  W.  131,  but  it  is  claimed  for  the  appel- 
lant that  chapter  101,  p.  224,  Laws  18%. 
which  reads  as  follows:  "Such  liens  shall 
attach  at  the  time  of  the  furnishing  of  the 
first  Item  of  such  labor,  skill,  material  or 
machinery,  and  shall  be  preferred  and  be 
prior  to  any  mortgage  or  other  incumbranee 
of  which  the  lien  holder  had  no  notice  at  the 
time  of  furnishing  such  fiirst  item  and  which 
mortgage  or  other  incumbrance  was  unre- 
corded at  the  time  such  lien  attached" — 
changes  the  rule  as  laid  down  in  these  cases, 
and  shows  a  legislative  purpose  to  subordi- 
nate Hen  claimants  where  mortgages  are  re- 
corded prior  to  the  first  item  furnished  by 
any  one  of  them,  so  far  as  his  own  claim  is 
concerned. 

While  the  subject  Is  not  free  from  difficul- 
ty, we  have,  in  view  of  the  fact  that  the 
cases  referred  to  have  established  a  rule  of 
property  right  as  well  as  upon  the  reasons 
which  they  were  rested,  deemed  it  our  duty  to 
adhere  to  the  same,  unless  by  the  clearest 
expression  of  legislative  intent  a  distinct  in- 
tention to  effect  a  change  is  shown. 

In  Miller  v.  Stoddard,  supra,  it  was  held 
that  an  unrecorded  mortgage  executed  before 
the  work  began  was  superior  to  mechanics' 
liens,  and  this  defect  was  referred  to  in  that 
case  in  the  following  language:  "Had  the 
statute  contained  the  provision  that  a  me- 
chanic's lien  shall  be  preferred  to  any  mort- 
gage or  other  incumbrance  of  which  the  lien 
owner  had  no  notice,  and  which  was  unre- 
corded at  the  time  such  liens  attached,  all 
difficulty  would  have  been  avoided."  Hav- 
ing reference  to  the  law  as  laid  down  In  this 
decision,  and  the  necessity  for  compelling 
mortgagees  to  record  their  mortgages  be- 
fore the  work  on  a  building  is  commenced,  to 
give  them  effective  priority  over  labor  and 
material  lienors,  we  are  led  to  the  conclu- 
sion that  this  was  the  distinctive  purpose  of 
chapter  101,  p.  224,  Laws  1895,  supra,  for,  if 
the  Legislature  Intended  more  than  this,  it 
would  have  been  very  easy  to  have  express- 
ed this  intention,  in  view  of  what  had  been 
previously  decided,  by  declaring  that  the 
priority  of  all  lien  claimants  should  depend 
upon  (lie  time  when  the  first  item  had  been 
furnished  by  any  one  of  them,  without  re- 
gard to  the  commencement  of  the  construe^ 
tion  on  the  btilldlng.  We  are  therefore  In- 
clined to  adhere  to  the  previous  decisions  of 
the  court  In  this  respect  rather  than  to  bold 
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that  the  rale  Invoked  by  tbe  respondent  and 
soatalned  by  tbe  trial  court  bas  been  cbanged 
In  tbe  respects  claimed. 
Judgment  affirmed. 


GOUIiD  T.  ALTON.     . 
(Sapreme  Court  of  Minnesota.    Dee.  16,  1904.) 

UEcniE  NT— EVIDENCE— riNDinOB—AHBRD- 
UKNT. 

1.  In  an  action  for  the  recovery  of  real  prop- 
erty, held,  that  the  evidence  tends  to  sapport  the 
finding  of  the  trial  court  to  the  effect  that  the 
plaintiff  was  entitled  to  the  possession  of  the 
property,  with  a  designated  amoont  for  the 
use  of  the  same  by  tbe  defendant :  that  Uie  ap- 
plication for  amended  findings  was  properly  re- 
fused, as  well  as  that  the  court's  conclusion  of 
law  is  correct 

(SyUabas  by  the  Conrt) 

Appeal  from  District  Court,  Martin  Conn- 
tj;  James  H.  Qnlnn,  Jndge. 

Action  by  John  W.  Gtould  against  Eugene 
Alton.  Verdict  for  plaintiff.  From  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
flnned. 

Matbwlg  &  Sasse,  for  appellant  Dean  & 
Palmer,  for  respondent 

LOVELY,  J.    This  was  an  action  of  eject- 
ment brought  for  the  recovery  of  40  acres 
of  laud  in  Martin  county,  and  for  use  and  oc- 
cupation.   The  cause  was  tried  to  tbe  court, 
'Who  made  findings  of  fact  holding  that  on 
the  16th  day  of  October,  1902,  one  Hans  3oe- 
genson  was  the  owner  In  fee  of  the  land  in 
dispute,  which  was  vacant  and  unoccupied; 
that  on  that  day  he  sold  and  conveyed  the 
same  to  plalntift;  that  in  the  spring  of  1908 
the  plaintiff,  under  bis  deed  from  such  own- 
er, entered  upon  the  premises,  and  caused  to 
be '  plowed  and  cultivated  a  portion  of  the 
land  upon  which  there  were  no  buildings  or 
structures;    that   thereafter   the   defendant 
wrongfully  entered  upon  the  premises,  and 
ousted  plaintiff  from  his  possession,  claiming 
to  be  entitled  to  the  same  under  a  written 
lease  from  a  previous  owner  of  the  premises 
<one  John  P.  Runyan);  that  the  plaintiff  de- 
manded possession  of  the  property,  which 
was  refused;   that  at  the  time  plaintiff  pur- 
chased the  premises  from  Jorgenson,  in  Oc- 
tober, 1902,  he  had  no  notice  or  knowledge 
of  tbe  lease  which  the  defendant  had  ft-om 
nunyan,  or  that  the  defendant  tiad  or  claim- 
ed  any  right  title,  or  interest  in  <»■  to  the 
premises.    The  court  also  found  the  value  of 
tbe  use  of  the  premises  while  defendant  waa 
In  possession  to  be  |80,  and  held,  as  a  con- 
clusion of  law,  that  plaintiff  was  the  owner 
In  fee  of  the  premises,  and  entitled  to  re- 
cover the  value  of  the  use,  at  $80  for  the  de- 
tention of  the  tract  in  question. 

Under  the  evidence  in  this  case,  it  is  suffi- 
cient to  say  that  the  findings  of  the  court  are 
«mply  sustained,  and  that  tbe  occupation  by 
tlie  plaintiff,  which  was  lawful,  entitled  him 
tio     tbe    continued    possession    thereof,    at 


against  any  unrecorded  lease  of  which  he 
had  no  notice. 

There  was  an  application  for  amended  find- 
ings, to  the  effect  that  at  the  time  of  plain- 
tiff's purchase,  the  defendant  was  in  the  ex- 
clusive possession  of  the  property,  and  was 
cultivating  the  same,  and  that  one  Bouse 
was  the  agent  of  plaintiff  in  negotiating  the 
purchase  of  the  plaintiff,  and  had  knowledge 
of  this  lease,  and  that  he  himself  had  such 
notice.  These  amended  findings  were  re- 
fused. The  questions  on  such  amended  find- 
ings are  purely  of  fact,  and  It  Is  sufficient  to 
say  that  there  was  ample  evidence  to  sus- 
tain the  findings  made  by  the  court  and  the 
evidence  to  sustain  the  proposed  amended 
findings  was  not  so  clear,  and  their  refusal 
was  not  so  {talpably  against  the  weight  of 
evidence,  that  we  are  authorized  to  grrant  a 
new  trial. 

The  order  appealed  from  Is  affirmed. 


LESCH  V.  OREAT  NORTHERN  RT.  00. 
(Supreme  Court  of  Minnesota.     Dec.  16,  1904.) 

HASTES  AND  SBBVANT— TOBTS  OF  SEBVANT— LIA- 
BILITX  or  MASTBB. 

1.  Under  the  claim  of  plaintiff,  two  watchmen 
were  employed  by  defendant  to  remain  at  its 
shops  and  yards  to  protect  its  property  from 
being  removed  or  pnrloined  by  trespassers,  and 
were  authorized  to  search  tor  such  property 
when  taken  away.  Upon  information  that  some 
ties  bad  been  removed  to  plaintiff's  home,  they 
went  there,  entered  her  house,  rummaged  the 
premises,  and  conducted  themselves  in  a  brutal 
manner,  so  as  to  excite  fear  that  they  were 
burglars,  thereby  seriously  frightening  plaintiff. 
Beid,  that  the  facts  stated  brought  the  case 
within  the  general  rule  that  a  master  is  re- 
8iK>nsible  for  the  torts  of  his  servants,  if  com- 
mitted with  a  view  of  the  furtherance  of  the 
master's  business,  whether  the  same  be  negli- 
gently or  willfully  done. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Ramsey  Coun- 
ty;  William  Louis  Kelly,  Judge. 

Action  by  Caroline  liescb  against  the  Great 
Northern  Railway  Company.  Verdict  for 
plaintiff.  From  an  order  denying  a  motion 
for  Judgment  but  granting  a  new  trial,  de- 
fendant appeals.    Affirmed. 

M.  L.  Countryman,  for  appellant  Warren 
H.  Mead,  for  respondent 

LOVELY,  J.  Action  against  defendant  for 
alleged  trespasses  of  two  of  its  employes  at 
the  home  premises  of  plaintiff.  She  recov- 
ered a  verdict.  Defendant  made  the  alter- 
native motion  for  Judgment  or  a  new  trial. 
The  court  denied  the  motion  for  Judgment 
but  granted  a  new  trial.  Plaintiff  acqui- 
esced in  the  order  for  a  new  trial.  Defend- 
ant appeals  from  the  denial  of  its  motion 
for  Judgment 

Upon  this  review,  we  are  only  authorized 
to  determine  whether  there  is  evidence  rea- 
sonably tending  to  support  the  plaintiff's 
cause  of  action,  under  tiie  theory  upon  which 
It  was  submitted. 
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The  testimony  tends  to  show  that  the  acts 
cranplained  of  were  committed  by  two  per- 
sons, McKenna  and  Fanger,  who  were  em- 
ployed by  defendant  as  watchmen  In  Its  St 
Panl  shops  and  yards,  about  two  or  three 
blocks  distant  from  plalntiiTs  home,  where 
the  alleged  trespasses  are  claimed  to  hava 
occurred.  It  appea^  from  the  evidence  that 
It  was  the  duty  of  McKenna  and  Fanger  to 
watch  the  defendant's  railroad  yards,  keep 
persons  from  breaking  Into  the  same  or  pur- 
loining property  therefrom,  look  after  and 
search  for  any  property  of  the  company  that 
had  been  taken  away,  and  protect  the  com- 
pany's interests  in  that  respect  generally. 
Some  railroad  ties  were  missed  from  the  de- 
fendant's yard,  and  attention  was  directed 
to  the  bouse  of  the  plaintiff,  where  It  was 
supposed  they  had  been  taken.  About  10 
o'clock  In  the  forenoon  of  the'  day,  while  the 
watchmen  were  engaged  In  the  master's 
services,  tliey  went  to  plaintiff's  house,  and  a 
sharp  conflict  arose  on  the  evidence  as  to  what 
occurred  at  the  bouse  between  these  persons, 
who  were  witnesses  for  defendant,  and  plain- 
tiff, who  testified  in  her  own  behalf.  The 
watchmen  claim  that  they  were  on  the  prem- 
ises to  find  the  ties,  and  went  into  plaintifTs 
house  solely  in  acceptance  of  her  Invitation, 
which  she  denied;  that  some  tools  with 
marks  indicating  defendant's  ownership 
were  found,  which  were  laid  aside.  Plaintiff 
stated  that  the  watchmen,  while  in  tbe 
house,  opened  trunks  containing  the  cloth- 
ing of  herself  and  family,  and  rummaged  the 
premises,  making  themselves  obnoxious  gen- 
erally; that  their  conduct  was  overbearing 
and  brutal  in  the  extreme,  by  reason  of 
which  she  was  seriously  frightened,  became 
sick,  and  suffered  substantial  damages.  This 
was  denied  by  the  watchmen,  but  upon  the 
Issues  of  fact  thus  made  there  was  a  fair 
question  of  fact  whether  tbe  defendant's 
watchmen  were  trespassers,  and  at  the  time 
committed  any  wrongful  act  in  seeking  to 
And  the  defendant's  property,  which  they 
were  employed  to  make  search  for  and  re- 
cover. 

The  sole  contention  of  defendant  on  Its 
motion  for  Judgment  Is  that  tbe  defendant  is 
not  liable  for  tbe  acts  of  its  watchmen,  since 
the  trespasses  perpetrated  as  asserted  by 
plaintiff  were  outside  the  scope  of  their  em- 
ployment and  not  In  tbe  furttierance  of  the 
services  they  were  engaged  to  perform.  It 
does  not  appear  to  us  that  there  can  be  Tery 
much  doubt  that  the  testimony  reasonably 
tends  to  support  the  claim  that  tbe  acts  of 
the  watchmen  in  searching  for  the  property 
belonging  to  defendant  claimed  to  have  been 
taken  from  its  yards,  bring  the  case  within 
the  general  rule  that  a  master  is  responsible 
for  the  torts  of  his  servants,  done  with  a 
view  to  the  furtherance  of  the  master's  busi- 
ness, whether  the  same  be  negligently  or 
willfully  done,  since  it  was  apparently  with- 
in the  scope  of  such  servants'  agency.  Mul- 
vehill  T.  Bates,  31  Minn.  364,  17  N.  W.  959, 


47  Am.  Rep.  796;  Bllegard  v.  Ackland.  43 
Iflnn.  352,  45  N.  W.  715;  Brazil  v.  Peterson. 
44  Minn.  212,  46  N.  W.  831;  Smith  ▼.  Munch. 
65  Minn.  256,  68  N.  W.  19. 

Tbe  order  of  the  trial  court  is  affirmed,  and 
the  cause  is  remanded  fo»  a  new  trial. 


WEBB  V.  DOWNES. 
(Sapreme  Court  of  Minnesota.     Dec  IS,  1004.) 

WAREHOUSEMAN— SALE    FOB    ST(^AOK    CHABOES 
— NOTIC*. 

In  on  action  for  conversion  against  a  vcii.'  - 
houseman  who  sold  two  lots  of  bousdiold  goo-'s 
of  similar  chai-acter  to  satisfy  claims  for  storai? 
and  notes  for  which  they  were  pledged  it  was 
objected  to  the  course  pursued  by  the  bailee  in 
making  tbe  sale  that  proper  notice  thereof  had 
not  been  given,  while  it  appeared  that  at  tbf 
time  of  the  sale  the  owner  of  the  property  was 
present  and  made  no  objection  to  the  manner 
m  which  such  sale  was  conducted.    Held : 

1.  That  section  8,  c.  149,  p.  322,  Laws  1885. 
which  requires  that  no  sale  can  be  made  of 
personal  property  stored  with  the  warebousemm 
to  satisfy  bis  lien  except  by  a  person  who  has 
obtained  the  license  within  30  days  after  the 
passage  of  that  act,  is  invalid,  under  sections 
33.  ^  art  4,  of  the  state  Ck)nstitution. 

2.  That  tbe  property  sold,  including  some  car- 
penters' tools,  a  violm,  with  other  articles  of 
domestic  use,  were  properly  described  in  the  no- 
tice as  household  goods. 

3.  'That  the  plaintiff,  having  attended  the  sale, 
and  making  no  objection  to  the  manner  In  which 
It  was  conducted,  cannot  support  his  action 
for  conversion  upon  the  ground  that  each  articl-> 
was  not  sold  separately,  but  was  disposed  of  in 
hulk,  in  the  aluence  of  any  showing  that  he 
was  prejudiced,  or  undne  advantage  taken  of 
his  (ights. 

4.  Other  alleged  errors  in  conducting  the  sal'^ 
examined,  and  held  not  to  be  material,  and  ip- 
suiUcient  to  authorize  a  recovery. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Hennepin 
County;   A.  M.  Harrison,  ifudge. 

Action  by  Daniel  W.  Webb  against  Patrick 
J.  Downes.  Verdict  for  defendant  Prom 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals.   AfBrmed. 

Cbas.  Q.  Van  Wert  and  George  S.  Grimes, 
for  appellant  Keitb,  Evans,  Thompson  & 
Faircbild,  for  respondent 

LOVELY,  J.  This  was  an  action  for  the 
conversion  of  furniture  and  household  goods. 
It  was  tried  to  tbe  court  and  a  Jury.  At  tbe 
close  of  the  evidence,  upon  motion  of  de- 
fendant a  verdict  was  directed  In  his  favor. 
There  was  a  motion  for  a  new  trial  upon  the 
evidence,  which  was  denied.  E^m  this  or- 
der plaintiff  appeals. 

In  April,  1900,  plaintiff  stored  in  defend- 
ant's warehouse  furniture  and  household 
goods,  for  which,  under  agreement  he  was  to 
pay  storage  charges  of  $3  per  month.  In 
August  of  the  same  year  he  stored  another  lot 
of  goods  of  the  same  character,  for  which  he 
agreed  to  pay  the  same  storage  rate.  The 
goods  were  insured  by  the  defendant  at  plain- 
tiff's request  In  September  of  the  same 
year,    while   the    goods    were   thus    stored. 
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plaintiff  gave  a  note  to  defendant  for  a  loan 
of  $27,  and,  needing  more  money  a  few  days 
later,  obtained  another  loan  and  gave  a  note 
for  $10.  As  aecnrity  for  tbese  loans,  plain- 
tiff Indorsed  to  tbe  defendant  the  warehouse 
receipts  on  the  second  lot  of  goods.  This 
was  the  condition  of  affairs  until  August, 
1901.  Nothing  had  ever  been  paid  as  stor- 
age nor  upon  the  notes.  Defendant  then 
gave  notice  that  he  would  proceed  to  fore- 
close his  Hens  by  sale  of  the  property.'  He 
advertised  the  sale  for  three  weeks.  In  a  news- 
paper published  In  Minneapolis,  claiming 
$08  due  on  the  goods  as  Hens,  and  the  goods 
were  sold  on  August  27,  1901,  by  the  sheriff 
of  the  county,  and  were  struck  off  to  Mrs. 
Mattle  Webb,  who  had  been  the  wife  of  ap- 
pellant, for  $190;  that  being  the  highest 
price  bid.  Plaintiff  had  actual  knowledge 
of  the  sale,  and  while  tbe  notice  was  being 
published  brought  several  prospective  pur- 
chasers to  the  warehouse  to  look  at  them. 
At  plaintiff's  request  the  goods  were  taken 
out  of  the  rooms  where  they  bad  been  pack- 
ed, and  spread  upon  three  floors,  where  they 
could  be  seen  and  examined.  Plaintiff  was 
present  at  the  sale,  offered  no  objection  or 
criticism  to  the  manner  In  which  It  was  con- 
ducted, but  appeared  to  be  satisfied  with  the 
same  until  two  years  afterwards,  when  be 
brought  this  action. 

It  Is  claimed  by  the  plaintiff  that  the  pro- 
visions of  chapter  149,  p.  820,  Laws  1895, 
were  not  compiled  with,  for  the  reason  that 
the  sale  was  not  conducted  by  a  person  au- 
thorlased  or  licensed  under  that  act  The 
court.  In  Its  direction  for  a  verdict,  disre- 
garded the  failure  of  the  defendant  to  com- 
ply with  tbe  terms  of  this  act,  and,  we  think, 
properly,  as  stated  by  Justice  Mitchell  In 
State  T.  Railway,  68  Minn.  381,  71  N.  W.  400, 
38  L.  E.  A.  672,  64  Am.  St  Rep.  482:  "The 
act  Is  certainly  a  remarkable  one.  Its  provi- 
sions contain-  strong  Intrinsic  evidence  that 
the  real  purpose  of  it  was  not  the  protection 
of  the  pnbllc  by  regulating  public  warehouses 
or  by  adopting  reasonable  reflations  for  the 
preservation  of  unclaimed  property  In  the 
bauds  of  common  carriers,  but  to  subserve  tbe 
Interests  of  a  c^-tain  class  of  warehousemen." 
While  the  court  did  not  directly  pass  upon  the 
constitutionality  of  the  requirement  for  ob- 
taining license  which  Is  here  directly  Involved, 
yet  it  manifestly  appears  by  the  terms  of  such 
act  that  the  license  therein  provided  for, 
to  be  obtained  within  30  days  after  Its  pas- 
sage, makes  ft  onlawf ul  for  any  person  or  cor- 
poration not  licensed  to  conduct  or  carry  on 
tbe  business  of  a  storage  company  or  ware- 
bouseman  In  the  state.  It  Is  difficult  to  find 
a  more  obnoxious  Instance  of  class  legisla- 
tion prohibited  by  sections  83,  84,  art  4,  of 
tbe  Constitution.  The  warehousemen  who 
might  be  fortunate  enough  within  tbe  80 
days  to  obtain  tbe  license  provided  for  could 
conduct  their  sales,  but  all  others  during  the 
continuance  of  the  law  would  be  excluded 
from  that  privilege.    Tbe  law  has  been  gen- 


erally disregarded  by  the  warehousemen  of 
the  state,  and  we  are  very  clear  that  the 
court  did  not  err  In  declining  to  give  It  any 
effect  In  the  case  at  bar. 

Tbe  sale  In  this  case  was  conducted  under 
the  provisions  of  chapter  199,  p.  312,  Laws 
1889,  which  was  then  In  force,  and  the  plain- 
tiff attacks  the  published  notice  of  sale  upon 
the  ground  that  It  does  not  describe  a  part 
of  the  property.  The  description  In  the  pub- 
lished notice  did  not  describe  specifically  the 
articles,  but  designated  tbe  property  as 
"household  goods";  and,  while  a  large  por- 
tion of  the  goods  consisted  of  furniture,  bed- 
ding, there  were  some  tools,  books,  a  violin, 
wearing  apparel,  and  It  Is  suggested  that 
this  description  was  imperfect  We  think  it 
was  sufficient  although  general  In  terms. 
The  articles  enumerated  were  such  as,  in  the 
course  of  life,  are  often  found  In  domestic 
use,  and  a  part  of  the  properties  and  ad- 
juncts of  family  enjoyment  and  convenience. 
Tools  are  kept  for  repairs  by  the  head  of 
the  family;  a  violin,  while  not  used  by  ev- 
ery one,  is  quite  often  employed  for  musical 
diversion,  and  the  description  accords  with  the 
usual,  general,  popular,  understanding.  Bou- 
vler  defines  "household  goods"  in  a  will  as 
domestic  articles  of  a  permanent  nature,  sucb 
as  are  used  or  otherwise  acquired  for  the 
bouse.  Clearly,  "household  goods"  Is  a  wid- 
er term  than  "furniture,"  Including  every- 
thing about  the  bouse  that  Is  usually  held 
and  enjoyed  therewith,  and  that  tends  to 
the  comfort  and  accommodation  of  the  house- 
hold. We  do  not  think,  either,  that  in  tbe 
description  of  the  property  the  published  list 
was  required  to  state  every  separate  article. 
The  statute  provides  that  a  notice  of  sale  at 
public  auction  should  be  published  for  three 
weeks,  and  a  description  that  would  be  nec- 
essary to  call  attention  of  persons  desiring  to 
examine  the  property;  and  If  the  notice 
would,  as  it  did  in  this  case,  give  general 
Information  of  the  character  of  the  property, 
it  was  sufficient 

The  plaintiff  attacks  the  sale  upon  tbe  fur- 
ther ground  that  the  two  lots  were  sold  In 
bulk.  The  evidence  in  this  case  tends  to 
show  that  the  goods  were  spread  out  on  the 
three  floors  of  the  warehouse,  although  the 
sale  was  made  on  the  first  floor.  But  it  ap- 
pears that  the  plaintiff  was  present  at  the 
sale,  and  that  the  goods  were  offered  as  a 
whole;  nor  does  It  appear  that  any  Injury  was 
done,  nor  that  plaintiff  requested  that  any 
particular  article  be  sold  separately,  nor 
made  objection  to  the  course  pursued;  nor  ia 
there  anything  to  Indicate  that  any  undue 
advantage  was  taken,  and  he  must  be  held 
to  have  waived  Irregularities,  If  any,  In 
this  respect  Freeman  on  Execution,  {  807; 
Reynolds  v.  Tenant  (Ark.)  9  S.  W.  857;  Jonea 
on  Chattel  Mortgages,  i  796;  Desany  v. 
Thorp  (Vt.)  39  Atl.  309.  The  true  rule  with 
reference  to  a  sale  of  this  character,  where 
the  person  maldng  it  is  authorized,  and  the 
owner  of  the  goods  la  present  i»  that  it  is 
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Toldable  only,  subject  to  be  Bet  aside  by  the 
court  on  seasonable  application.  Lamberton 
V.  Bank,  24  Minn.  281;  Wlllard  v.  Finne- 
gan.  42  Minn.  476,  44  N.  W.  985,  8  L.  R. 
A.  50.  While  these  cases  apply  distinctively 
to  sales  under  real  estate  mortgages,  where 
several  tracts  are  required  to  be  offered  and 
sold  separately,  yet  the  reason  for  the  rule 
In  the  sale  of  personal  property,  or  sold  to 
satisfy  a  pledge,  is  not  distinguishable  In 
respect  to  facts  that  constitute  a  waiver  of 
the  objector's  right  when  an  attack  is  made 
npon  the  same,  of  which  the  objector  has 
knowledge,  and  in  which  he  participated; 
and  for  the  same  reason  objections  to  the 
amount  received  by  the  warehouseman  at 
the  sale  is  not  tenable.  It  appears  that  the 
goods  were  sold  not  only  to  satisfy  the  pledge 
of  the  warehouseman,  but  his  charges,  and  to 
satisfy  also  pledges  to  secure  the  payment 
of  the  notes;  and  it  is  sufficient  to  say  with 
reference  to  this  matter  that,  the  warehouse- 
man having  liens  for  storage,  and  the  right 
to  sell,  and  having  compiled  with  his  statu- 
tory duty,  it  was  only  reasonable  for  him  to 
secure  for  the  benefit  of  the  owner  of  the 
property  all  that  could  be  obtained  to  satisfy 
not  only  all  charges,  but  for  the  valid  liens 
under  the  pledges  he  held. 

The  plaintiff,  in  his  reply  brief,  for  the 
first  time  insists  that,  giving  full  force  to  a 
statement  of  the  evidence  of  plaintiff  that 
he  received  certain  sums  on  the  notes,  by 
the  face  of  the  notes  usury  was  evidently 
exacted  and  received.  There  was  no  sug- 
gestion of  this  character  previous  to  the  filing 
of  such  reply  brief,  and  It  does  not  seem  to 
have  been  considered  by  the  parties  at  the 
trial,  nor  by  the  trial  court,  nor  in  the  ap- 
pellant's and  respondent's  brief  in  chief,  and 
we  do  not  for  that  reason,  consider  it  our 
duty  to  give  any  weight  to  this  claim  at  this 
time. 

The  order  of  the  trial  court  is  affirmed. 


NELSON  &  ALBIN  CREAMERY  &  CHEESE 

MFG.  CO.  V.  ARMSTRONG  et  al. 
(Supreme  Court  of  Minnesota.    Dea  16,  1904.) 

BOND — CONSIDEBATIOn — CONTINUANCE— INA- 
BILITIES. 

'  The  treasurer  of  a  creamery  association  ac- 
cepted a  bond  with  sureties  from  a  private  bank- 
er for  the  faithful  performance  of  nis  duties  as 
the  custodian  of  its  funds.  The  bond  was,  by 
its  terras,  to  continue  for  one  year.  Within 
the  year  a  further  agreement  was  indorsed 
thereon  in  these  words :  "We  hereby  afree  that 
the  within  bond  shall  stand  good  until  a  suc- 
cessor to  M.  K.  Armstrong  is  elected  and  quali- 
fied," which  was  assented  to  and  signed  by  the 
principal  and  sureties.  Deposits  were  made  by 
the  treasurer  of  the  creamery  association  from 
time  to  time  for  over  nine  years  before  the 
failure  and  bankruptcy  of  the  bank.    Held: 

1.  That  the  consideration  for  the  bond  was 
tile  safe  custody  of  the  ftmds  of  the  creamery 
association. 

2.  That  by  the  terms  of  the  memorandum  in- 
dorsed on  the  back  of  the  instrument  it  was  to 
continue  indefinitely  until  by  the  act  of  the 


association  another  depositary  was  named  and 
qualified. 

8.  That  findings  of  the  court  to  the  effect  that 
the  moneys  were  deposited  for  the  benefit  of 
the  association  during  a  period  of  some  nine 
years  was  reasonably  supported  by  the  evidence 
which  sustains  the  conclusion  of  law  that  the 

Srincipal  and  sureties  were  liable  for  the  amount 
ue  on  the  failure  and  bankruptcy  of  the  bank. 
(Syilabns  by  the  Court) 

Appeal  from  District  Oonrt  Watonwan 
County;  Lorin  Cray,  Judge. 

Action  by  the  Nelson  ft  Albln  Creamery  & 
Cheese  Manufacturing  Company  against  M. 
K.  Armstrong  and  others.  Judgment  for 
plaintiff.  From  an  order  refusing  to  vacate 
the  Judgment  and  for  a  new  trial,  Marttia 
Armstrong  appeals.    Affirmed. 

W.  S.  Hammond,  for  appellant  J.  W. 
Seager  and  Hoidale  &  Somsen,  for  respond- 
ent 

LOVELY,  J.  This  action  Is  to  recov« 
upon  default  in  a  Itond  by  a  private  banker 
and  the  four  other  defendants,  who  signed 
as  sureties,  conditioned  to  require  the  bank 
to  safely  keep  and  pay  out  funds  intrusted 
to  the  custody  of  the  principal.  It  was-  tried 
to  the  court  who  made  findings  and  sus- 
tained the  liability  of  defendants.  The  a{>- 
pellaut  Martha  Armstrong,  one  of  the  sure- 
ties, moved  for  a  vacation  of  the  decision  of 
the  court  and  for  a  new  trial,  which  was 
denied.     From  this  order  she  appeals. 

The  findings  of  the  trial  -court  are  to  the 
effect:  That  in  March,  1891,  the  plaintiff 
became  incorporated  as  the  Nelson  &  Albin 
Creamery  &  Cheese  Manufacturing  Company 
for  the  purpose  of  manufacturing  butter 
and  cheese  and  selling  the  same,  as  well  as 
machinery,  coal,  and  wood;  also  to  buy  and 
lease  a  creamery  and  store  in  the  town  of 
Nelson.  Certificates  of  stock  were  iasned, 
and  the  business  was  thereafter  conducted 
under  the  style  of  the  Nelson  &  Albin  Cream- 
ery Company.  From  the  20th  of  March, 
1894,  until  September  22,  1903,  the  defend- 
ant M.  K.  Armstrong  was  doing  business  in 
St  James  as  a  private  banker  under  tb« 
name  of  "The  Old  Bank."  That  to  obtain 
credit  as  the  depositary  of  the  funds  of 
plaintiff,  on  that  day  he  ent^ed  into  an  ar- 
rangement with  such  association  through  its 
treasurer  (Kolstad)  for  that  purpose,  and  to 
secure  the  repayment  of  deposits  intrusted 
to  the  bank  executed  and  delivered  a  ttonA 
in  which  he  was  the  principal,  and  his  wife, 
Martha  Armstrong,  with  the  other  defend- 
ants, were  sureties.  Thereafter,  until  the 
22d  day  of  September,  1903,  except  for  an 
interval  of  four  years,  during  which  tliere 
was  no  showing,  the  plaintiff  deposited  mon- 
eys and  funds  with  the  principal  and  drew 
checks  thereon.  That  on  the  18th  of  No- 
vember, 1903,  a  petition  In  bankruptcy  was 
filed  against  defendant  Armstrong,  and  on 
the  24th  of  the  same  month  he  was  adjudged 
a  bankrupt  by  the  federal  court  At  this 
time  there  was  a  shortage  of  funds  belon^n^ 
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to  the  plaintiff  to  ^e  extent  of  $2,600,  which 
were  demanded  and  refused.  Ab  a  conclu- 
sion of  law  the  court  held  that  plalntlS 
was  entitled  to  Judgment  for  that  sum.  The 
findings  of  fact  are  challenged  upon  the 
ground  that  they  are  not  sustained  by  the 
evidence,  which  is  the  real  contention  upon 
this  appeal. 

It  appears  from  the  record  that  before  the 
dei>08lt8  were  made  In  the  bank  by  the  treas- 
urer of  the  association  the  stockholders  of 
the  creamery  association  at  a  meeting  ad- 
vised the  treasurer  to  deposit  with  the  Old 
Bank,  and  that  the  treasurer  requested  the 
bond  for  the  protection  of  the  plalntlS.  It 
ran  directly  to  the  Nelson  &  Albin  Oream- 
ery  Company,  and  contained  express  pro- 
visions in  terms  as  follows:  "Whereas,  the 
Old  Bank  of  St.  James  was  duly  selected  to 
receive  deposits  and  pay  out  for  said  Oo. 
in  and  for  the  towns  •  *  *  aforesaid  in 
•  •  •  for  the  term  of  one  year."  And 
continued:  "That  if  the  Old  Bank  of  St. 
James  shall,  will  and  does  faithfully  dis- 
charge all  of  his  official  duties  as  such  re- 
ceiver and  payer  in  and  for  said  county  and 
state,  then  the  obligation  to  be  void;  other- 
wise to  remain  in  full  force  and  effect" 
This  bond  was  requested  by  the  treasurer  of 
the  creamery  company,  and  turned  over  to 
the  association,  who  has  had  it  ever  since. 
There  can  be  no  doubt  that  the  purpose  of 
the  bond,  so  far  as  it  applied  to  the  pro- 
prietor of  the  bank  and  sureties,  was  to 
secure  the  creamery  company,  even  though 
there  had  been  no  official  appointment  of  a 
depositary  for  Its  funds;  hence  the  obliga- 
tion could  jiave  had  but  one  purpose,  which 
was  to  protect  the  assoclatlcn,  and  such 
must  be  regarded  as  its  effect 

There  was  some  controversy  over  the  regu- 
larity of  the  incorporation,  but  we  do  not 
'  think  it  of  any  significance  whether  this 
creamery  company  was  a  corporation  legal- 
ly created  or  an  association  for  the  purposes 
of  the  business  it  was  conducting,  or  wheth- 
er, as  we  have  suggested,  the  proprietor  had 
been  officially  designated  by  the  directors  as 
■  depositary;  and  we  are  quite  clear  that 
there  was,  upon  a  sensible  interpretation  of 
the  condition  therein,  a  liability  thus  cre- 
ated to  faithfully  account  for  and  pay  over 
to  the  association  all  moneys  which  were  in- 
trusted to  the  bank  or  its  owner  for  the 
benefit  of  plaintiff,  and  the  bank  could  not 
be  permitted,  after  having  received  the  funds 
of  the  corporation  and  the  delivery  to  the 
treasurer  of  this  bond  for  the  plaintiff's  pro- 
tection, to  deny  liability  during  the  life  and 
existence  of  iiucb  obligation. 

But  the  principal  objections  to  the  find- 
ings of  the  court  by  the  appellant  rest  upon 
an  interpretation  of  a  memorandum  there- 
on. It  appears  from  the  evidence  that  within 
tbe  year  during  which  the  bond  was  given, 
further  negotiations  for  the  protection  of  the 
funds  to  be  intrusted  with  the  bank  were 
entered  into  between  the  parties.    As  a  re- 


sult thereof  an  agreement  was  made  and 
Indorsed  on  the  back  of  the  bond  In  the  fol- 
lowing terms:  "We  hereby  agree  that  the 
within  bond  shall  stand  good  until  a  suc- 
cessor to  M.  E:.  Armstrong  is  elected  and 
qualified."  This  memorandum  was  signed 
by  Armstrong  and  each  of  the  sureties,  and 
then  delivered  to  defendant  Deposits  of  the 
association  continued  to  be  made  in  the  bank 
by  the  treasurer,  Kolstad,  until  March,  1895, 
when-  a  new  treasurer  of  the  creamery  as- 
sociation was  appointed.  During  his  incum- 
bency, which  continued  for  four  years,  there 
is  an  absence  of  any  evidence  to  show 
whether  the  bank  acted  as  the  depositary  of 
the  association.  Kolstad  was  again  appoint- 
ed in  1899,  and  from  then  until  the  bank- 
ruptcy proceedings  continued  to  deposit  tbe 
funds  of  the  association  with  the  bank, 
when  the  latter  was  short  In  its  account  to 
the  extent  of  tbe  amount  which  the  court 
found  to  be  due,  and  for  which  it  ordered 
Judgment  We  do  not  regard  the  absence 
of  testimony  to  show  that  deposits  were 
made  during  the  whole  time  as  of  impor- 
tance, or  in  confllict  with  the  findings  of  the 
trial  court  The  hiatus  in  the  evidence  In 
this  respect  does  not  demonstrate  that  the 
bank  was  not  the  depositary  during  that 
time,  since  It  does  appear  that  the  bank, 
during  a  large  portion  of  the  entire  time 
when  deposits  were  made  in  the  bank,  was 
acting  as  the  custodian  of  plaintiff's  funds, 
and  hence  it  is  fairly  inferable,  in  the  ab- 
sence of  any  showing  to  the  contrary,  that 
it  was;  and  whether  the  bank  was.  the 
custodian  of  the  /unds  during  the  whole 
time  is  not  material,  for  it  was  such  de- 
positary at  and  several  years  previous  to 
tbe  time  when  the  shortage  occurred  and  if, 
by  the  terms  of  the  bond  and  memorandum 
referred  to,  which  were  executed  by  the 
principal  and  sureties,  they  became  liable 
for  the  funds  Intrusted  to  the  bank  at  the 
time  it  failed,  the  ultimate  conclusion  of 
the  court  upon  which  the  order  for  Judg- 
ment was  directed  must  be  sustained;  and 
this  brings  us  to  the  only  Important  conten- 
tion, as  we  regard  it  in  this  appeal,  which 
is  urged  by  counsel  here  with  considerable 
force. 

It  is  insisted  that  a  reasonable  interpre- 
tation of  this  memorandum  or  supplemental 
agreement  on  tbe  back  of  the  bond  goes  no 
further  than  to  hold  tbe  principal  and  sure- 
ties liable  for  the  safe  custody  of  the  funds 
after  the  year  of  the  original  bond  no  longer 
than  a  reasonable  time  to  secure  a  new  de- 
positary. It  Is  sufficient  in  answer  to  this 
claim  to  say  that  this  is  not  a  sensible  In- 
teipretation  of  tbe  language  of  the  memo- 
randum itself.  There  can  be  no  doubt  that, 
tbe  bond  being  made  for  the  benefit  of  the 
association,  the  officer  who  obtained  It  must 
be  treated  as  having  acted  therefor,  and 
the  association  entitled  to  all  the  rights 
and  benefits  accruing  to  It  thereunder;  and, 
while  it  Is  complained  that  the  association 
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Itself  had  Dot  at  an^  time,  by  Its  board  of 
directors,  named  tbe  bank  as  Its  depositary, 
this  memorandum  agreement  recognized  at 
least  tbe  fact  that  It  might  do  so,  which 
concluded  the  principal  and  sureties.  Hence, 
to  give  effect  to  the  express  provision  that 
the  within  bond  shall  "stand  good  until  a 
successor  to  M.  K.  Armstrong  Is  elected  and 
qualified,"  tbe  Inference  intelligently  fol- 
lows that  the  bond  Is  to  remain  and  be  in 
force  until  a  future  specified  act,  namely,  the 
selection  by  the  creamery  company  of  an- 
other depositary,  and  bis  qualification.  In 
other  words,  It  was  the  agreement  of  the 
appellant  herself  that  the  liability  was  to 
continue  until  a  new  depositary  was  se- 
lected by  tbe  association,  and  we  must  hold, 
upon  tbe  most  strict  construction  of  her 
rights,  that  under  the  bond  she  was  liable 
for  the  default  of  her  principal. 
The  order  appealed  from  is  affirmed. 


RAWSON  V.  MORRIS  et  al. 
(Supreme  Court  of  Minnesota.    Dec:  23,  1904.) 

TBUST— EVIDENCE   TO   BSTABLIBH. 

1.  In  an  equitable  suit  to  establish  a  trust  in 
real  and  personal  property  upon  the  claim  that 
it  was  transferred  by  a  tnird  party  to  defend- 
ant for  use  of  plaintiff,  held  that  the  finding  of 
the  court  that  no  such  trust  relation  was  creat- 
ed is  not  against  the  weight  of  evidence,  and 
that  its  refusal  to  find  that  it  bad  been  created 
must  be  sustained  upon  the  principle  that  no 
expressed  trust  was  established  under  section 
4213,  Gen.  St  1894;  nor  does  the  evidence 
require  the  conclusion  that  a  fraud  was  com- 
mitted in  securing  the  title  and  possession  of 
the  property. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Rice' County; 
Thomas  S.  Buckbam,  Judge. 

Action  by  Willis  Rawson  against  Sara 
Morris  and  A.  P.  Morris.  Judgment  order- 
ed for  defendants.  Motion  to  set  aside  the 
findings  and  for  a  new  trial  was  denied,  and 
plaintiff  appeals.    Affirmed. 

Geo.  D.  Emery,  for  appellant  Wm.  W. 
Pye,  for  respondents. 

LOVELY,  J.  This  is  an  equitable  suit  to 
have  an  asserted  interest  by  plaintiff  de- 
clared and  enforced  against  two  lots  in  tbe 
city  of  Northfleld,  the  legal  title  to  which 
is  in  defendant  An  accounting  was  also 
asked  of  property  and  moneys  received  by 
defendant,  as  well  as  a  division  of  the  prop- 
erty between  the  parties,  upon  tbe  ground 
that  such  relief  Is  required  by  virtue  of  the 
condition  of  trust  relations  under  which  it 
is  held.  It  was  tried  to  the  court,  who  made 
findings  of  fact  to  tbe  effect  that  the  evi- 
dence was  not  sufficient  to  establish  tbe 
claims  of  plaintiff  that  the  property  was 
under  a  trust  obligation  In  favor  of  plaintiff. 
Judgment  was  ordered  for  defendant 
There  was  a  motion  to  set  aside  the  findings 
and  for  a  new  trial,  which  was  denied. 
Plaintiff  appeals. 


It  may  be  generally  stated  tbat  tbe  evi- 
dence shows  that  Eliza  Rawson,  who  died 
in  1903,  was  tbe  owner  of  a  homestead  con- 
sisting of  two  lots  and  buildings  thereon  in 
the  city  of  Northfleld,  as  well  as  some  other 
real  and  personal  property;  tbat  plaintiff 
and  defendant,  brother  and  sister,  were  b«- 
cbildren;  that  some  time  previoua  to  1899 
tbe  mother  executed  a  will,  tbe  contents  of 
which  appear  only  by  admissions  of  de- 
fendant in  a  letter  from  her  Included  In 
tbe  findings.  She  also  made  several  deo 
larations  Indicating  an  intent  to  bave  her 
property  divided  at  her  death  equally  be- 
tween her  two  children.  There  were  Judg- 
ments outstanding  against  the  plaintiff,  who 
lived  in  the  state  of  North  Dakota.  Defend- 
ant, as  it  appears,  for  some  years  before  the 
mother's  death  resided  with  her  mother  at 
Northfleld.  In  1899  the  mother  destroyed 
the  previous  will,  and  deeded  her  real  proper- 
ty directly  to  tbe  defendant  She  also  turn- 
ed over  personal  property  to  her.  Tbe  deeds 
were  recorded.  Defendant  retained  posses- 
sion of  the  personal  property  after  tbe  death 
of  her  mother  in  1903.  There  was  sufficient 
proof  to  show  that  previous  to  the  time  of 
tbe  transfer  of  tbe  property  to  defendant 
it  had  been  the  mother's  intention  to  make 
an  equal  division  between  the  parties,  and 
in  a  letter  included  In  tbe  findings  sent  by 
defendant  to  plaintiff  after  tbe  transfer 
an  explanation  is  made  of  the  reasons  for 
this.  This  letter  was  Intended  to  satisfy 
the  plaintlfl  with  tbe  transfers,  and  contain- 
ed assurances  tbat  the  rights  of  plaintiff 
would  be  safe  in  tbe  writer's  bands.  It  ad- 
mits also  that  the  will  provl(^  for  an 
equal  division,  and  states  that  tbe  reasons 
for  its  destruction  were  tbe  Jndgmmts 
against  plaintiff  Influenced  this  act  It  may 
be  also  Inferred  from  tbe  evidence^  as  well 
as  the  letter  referred  to,  tbat  tbe  defendant 
was  aware  of  the  mother's  previous  purpose 
to  make  an  equal  property  division.  How- 
ever, evidence  for  defendant  tended  to  show 
that  after  tbe  deed  to  her  tbe  mother  stated 
that  the  property  bad  been  given  to  tbe 
daughter  in  consideration  of  the  latter's 
attentions  and  kind  treatment  during;  tbe 
time  she  bad  lived  with  her.  There  was  no 
testimony  to  show  that  any  written  Inatro- 
ment  had  been  executed  at  or  previous  to 
the  time  of  tbe  execution  of  tbe  deeds  de- 
claring a  trust  in  favor  of  tbe  plaintiff, 
and  it  must  be  held  tbat  no  express  tmst 
was  impressed  upon  tbe  property  for  the 
benefit  of  plaintiff  which  was  necessary  to 
meet  the  requirements  in  this  respect  of  our 
statutes  of  fraud.  Section  4213,  Gen.  St 
1894.  But  It  was  Insisted  that  tbe  letter 
referred  to,  taken  In  connection  with  tbe 
previous  intent  and  disposition  of  the  nriotber 
to  make  an  equal  division,  required  the 
court  to  hold  that  the  title  to  tbe  property 
was  obtained  by  defendant  under  conditions 
dlscloRing  tbe  fact  tbat  tbe  motb»  bad  been 
wrongfully  misled  to  believe  tbat  the  txans- 
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fer  of  the  property  to  the  daughter  would 
protect  the  son  .  from  the  Judgments  held 
against  him,  and  that,  subject  to  such  pro- 
tection, It  would  be  held  for  an  equal  divi- 
sion between  the  parties;  or,  In  other  words, 
that  the  defendant  held  the  property  after 
the  death  of  the  mother  as  a  trustee  ex  mal- 
efldo.  While  there  are  grounds  for  sub- 
picion  of  this  kind,  from  a  careful  examina- 
tion of  the  mtire  evidence  we  do  not  think 
more  than  an  inference  can  be  drawn  that 
in  obtaining  the  deed  fraud  had  been  per- 
petrated by  the  defendant  upon  the  mother 
by  Inducing  her  to  part  with  the  property 
In  the  belief  that  it  was  to  be  held  for  the 
benefit  of  both  children.  The  court  found  that 
there  was  no  trust  relation  created  at  tiie 
time  of  the  transfer,  which  cbncluslon  is  not 
30  palpably  against  the  weight  of  the  evidence 
that  we  are  justified  in  setting  aside  Its  find- 
ings that  no  trust  had  been  created. 
Order  affirmed. 


HANNA  et  al.  ▼.  DUXBURT  et  al. 
(Supreme  Court  of  Minnesota.     Dec.  23,  1904.) 

ACTIONS— JOINDEB    OF    CAUSES. 

1.  The  complaint  alleges  that  defendant  D.  en- 
tered into  a  contract  to  sell  certain  real  estate 
for  plaintiffs,  and  to  account  to  them  for  $8 
per  acre,  all  received  over  that  amount  to  be 
retained  by  the  agent  as  commission ;  that  the 
agent  entered  into  such  contract  with  the  de- 
sign and  purpose,  in  connection  with  other  de- 
fendants, of  cheating  and  defrauding  plaintiffs, 
and,  in  pursuance  of  such  purpose,  sold  to  cer- 
tain other  of  the  defendants  certain  parcels  of 
land  embraced  within  the  contract  for  sums  in 
excess  of  S8  per  acre;  that  in  each  case  such 
purchaser  paid  to  the  agent  a  sum  less  than  $8 
per  acre,  and  executed  a  mortgage  for  the  re- 
mainder, with  knowledge  of  the  fact  that  the 
agent  was  to  account  to  plaintifFs  for  the 
amount  of  ¥8  per  acre,  and  with  knowledge  of 
such  frandulent  purpose  of  defendant  D. 

It  appearing  that  each  purchaser  had  no 
knowledge  of  nor  any  connection  with  the  orig- 
inal conspiracy  or  contract,  and  it  appearing 
that  the  purchase  of  each  particniar  tract  by 
BTich  defendants,  respectively,  constituted  an  In- 
dependent and  separate  transaction,  conceding 
that  such  defendants  might  under  such  circum- 
stances be  required  to  account  to  plaintiffs  for 
the  land  purchased  by  them  respectively,  and 
conceding  that  the  complaint  states  a  cause  of 
action  against  each  one  of  them,  held,  such 
causes  are  improperly  joined. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Pine  County: 
F.  M.  Crosby,  Judge. 

Action  by  Thomas  P.  Hanna  and  Frank 
Parr  against  Frank  B.  Duxbury  and  others. 
From  orders  sustaining  demurrers  to  the  com- 
plaint, plaintiffs  appeal.    Affirmed. 

B.  H.  Schriber  and  A.  B.  Horn,  for  appel- 
lants.   Duxbury  &  Duxbury,  for  respondents. 

lillWIS,  J.  Appeal  from  an  order  bus* 
talnlng  a  demurrer  to  the  complaint,  upon 
the  ground  that  several  causes  of  action 
were  Improperly  united.  The  following  facts 
are  set  forth  as  the  basis  of  the  action: 


Francis  A.  and  Wm.  R.  Duxbury,  during 
all  of  the  times  mentioned,  were  copartners 
in  business  under  the  firm  name  of  Duxbbry 
&  Duxbury,  duly  licensed  attorneys  at  law, 
and  brothers  of  defendant  Frank  R.  Dux- 
bury. Prior  to  January  1,  1902,  plaintiflB 
bad  entered  Into  a  contract  with  the  owners 
of  certain  real  estate  located  in  Pine  county 
for  the  purchase  thereof,  and  on  or  about 
January  1,  1903.  plaintiffs  appointed  Frank 
R.  Duxbury  their  agent  to  sell  the  land,  and 
agreed  to  pay  him  all  he  might  get  over  $8 
an  acre  as  a  commission  for  his  services. 
ITpon  the  recommendation  of  Frank  R.  Dnx- 
bury,  plaintiffs  authorized  the  firm  of  Dux- 
bury &  Duxbury  to  perform  the  necessary 
legal  services  in  consummating  any  sales  of 
such  lands.  The  three  defendants  Duxbury 
thereupon  conspired  to  defraud  plaintiffs  out 
of  their  title  and  Interest  to  the  laud  and 
the  proceeds  thereof  In  the  manner  set  out 
in  detail,  and  then  follows  a  statement  of 
nine  transactions,  designated  subdivisions  A 
to  I. 

A.  January  2,  1908,  Frank  R.  Duxbury, 
acting  as  agent  for  plaintiffs  under  the 
aforesaid  contract  of  employment,  negotiated 
a  sale  to  defendants  McCracken  and  Seeley 
of  the  S.  W.  %,  Sec.  17,  T.  41,  R.  17,  Pine 
cotmty;  that  plaintiffs  procured  and  de- 
livered to  Frank  R.  Duxbury  a  proper  deed 
to  the  premises,  conveying  the  same  to  Mc- 
Cracken and  Seeley  for  the  consideration  of 
?l,e00;  that  Frank  R.  Duxbury  wrongfully, 
unlawfully,  and  for  the  purpose  of  cheating 
and  defrauding  plaintiffs,  delivered  the  deed 
to  McCracken  and  Seeley  without  receiving 
any  consideration  other  than  the  sum  of 
$760,  and  unlawfully  and  without  authority, 
and  for  the  purpose  of  defrauding  plaintiffs. 
Induced  McCracken  and  Seeley  and  their 
wives  to  execute  a  mortgage  on  the  prem- 
ises to  defendant  John  Richards  for  $840, 
which  was  without  consideration  and  void. 
"That  all  the  facts  aforesaid  mentioned  in 
this  subdivision  A  were  then  and  there  well 
known  to  said  defendants  William  A.  Seeley, 
Mary  L.  Seeley,  William  P.  McCracken,  Hen- 
rietta McCracken,  and  John  Richards."  It 
is  further  stated  that  the  mortgage  was  filed 
in  the  office  of  the  register  of  deeds  in  Pine 
county,  and  that,  of  the  $700  received  by 
Frank  R.  Duxbury,  only  $543  was  paid  for 
the  benefit  of  plaintiffs,  and  that  the  three 
Duxburys  converted  the  remainder  to  tbdr 
own  use,  on  account  of  which  unlawful  acts 
plaintiffs  were  defrauded  out  of  $1,006.15. 

Subdivisions  B,  O,  and  D  of  paragraph  4 
set  out  three  separate  transactions,  con- 
stituting sales  of  different  parcels  of  land 
to  defendant  Daniels,  who  In  one  case  paid 
the  entire  consideration  to  Frank  R.  Dux- 
bury, and  In  the  other  cases  paid  only  a  part 
of  the  consideration  and  executed  mortgages 
for  the  remainder,  the  Duxburys  having 
failed  to  pay  over  or  account  for  the  same. 

A  similar  sale  is  stated  in  subdivision  B  to 
defendant  Orayllng,  and  in  F,  to  defendant 
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Dumdie.  Subdivision  6  sets  out  a  like  deal 
with  one  Heury  J.  Tamniel,  who  was  not 
made  a  party  defendant,  and  H  recites  a 
simitar  transaction  with  defendant  A.  E. 
Barr. 

Under  I  the  transaction  takes  a  little  dif- 
ferent form.  In  this  instance  Frank  B. 
Duxhury  negotiated  a  sale  of  80  acres  to 
defendants  E.  A.  and  Arthur  Moore  for  $1,- 
200,  and  received  the  proper  deed  from  plain- 
tiffs, which  he  delivered  to  the  purchasers; 
but,  instead  of  receiving  a  cash  considera- 
tion, a  deed  was  delivered  to  certain  real 
estate  in  Iowa,  and  a  bill  of  sale  of  certain 
personal  property  in  Iowa,  the  conveyances 
running  to  defendant  Frank  R.  Duxbury. 
It  Is  alleged  that  all  of  this  was  known  to 
defendants  Moore,  and  that,  out  of  plain- 
tiffs' moneys  already  in  the  bands  of  de- 
fendant Frank  R.  Dozbury,  he  paid  out  for 
plaintiffs'  benefit  $271.04  on  account  of  this 
purchase. 

In  paragraph  6  It  is  stated  that  plaintiffs 
advanced  to  defendant  E'rank  R.  Duxbury 
$401.85  for  the  purpose  of  aiding  and  ne- 
gotiating the  sales  aforesaid,  and  that  de- 
fendants Duzbivy  have  converted  to  th^r 
own  use  $286  of  the  amount,  and,  for  the 
purpose  of  enabling  defendant  William  R. 
Duxbury  to  aid  In  tils  employment,  plaintiff 
Hanna  assigned  to  hhn  a  certain  mortgage 
on  real  estate  in  Spring  y^Iley,  Minn., 
amounting  to  $2S0,  which  he  unlawfully 
caused  to  l>e  assigned  and  converted  to  the 
use  of  defendants  Duxbury. 

Paragraph  7  states  that  February  18,  1908, 
In  furtherance  of  the  conspiracy  to  defraud 
plaintiffs,  defendant  Frank  R.  Duxbury  in- 
duced plaintiffs  to  deliver  to  him  a  contract 
for  1,283.38  acres  of  the  land  above  mention- 
ed, located  in  Pine  county,  wtJich  contract 
was  taken  by  Frank  R.  Duxbury  for  the 
l>eneflt  of  the  three  Duxburys;  that  the  con- 
sideration named  In  the  contract  was  $7.50 
per  acre;  that  plaintiffs  executed  and  de- 
livered the  proper  deed  conveying  to  Frank 
R.  Duxbury  483.38  acres  of  land  for  the 
stated  consideration  of  $3,625.35,  the  deed 
was  recorded  by  defendant,  and  the  land 
conveyed  by  Frank  R.  Duxbury  to  his  broth- 
ers, who  thereafter  executed  a  mortgage  on 
the  premises  for  $1,600;  all  of  which  deeds 
were  duly  recorded.  That  thereafter,  Janu- 
ary 19,  1904,  such  mortgage  was  satisfied 
by  the  use  of  money  belonging  to  plaintiffs, 
received  from  the  sales  of  lands  set  out  in 
subdivisions  A  to  I  of  the  complaint.  Other 
transactions  in  rea^ect  to  the  remainder  of 
the  land  covered  by  the  contract  of  purchase 
are  also  set  forth. 

Paragraph  8  contains  another  transaction, 
to  the  effect  that  defendant  Frank  R.  Dux- 
bnry,  as  agent  of  the  plaintiffs,  negotiated  a 
sale  of  120  acres  of  land  in  Pine  county,  and 
upon  an  examination  of  the  abstract  discov- 
ered there  was  an  outstanding  title  adverse 
to  plaintiffs,  and,  acting  upon  such  knowl- 
edge, defendants  Duxbury  secured  a  quit- 


claim deed  of  such  adverse  Interest  runnlns 
to  defendant  Frank  R.  Duxbijry,  and  then  in- 
stituted suit  to  quiet  title  as  against  plain- 
tiffs' grantors,  with  the  intent  of  cheating 
and  defrauding  these  plaintiffs;  and  tliat 
defendants  Duxbury  procured  titles  of  ad- 
verse Interests  respecting  other  lands  l>eIong- 
ing  to  plaintiffs,  having  obtained  knowledge 
thereof  in  the  course  of  their  employment  as 
plaintiffs'  agents  and  attorneys,  and  that 
they  bold  title  to  such  adverse  interests  in 
pursuance  of  the  general  conspiracy  to  de- 
fraud plaintiffs  out  of  the  lands. 

The  prayer  for  relief  demands  a  money 
Judgment  against  defendants  Duxbury  for 
the  various  amounts  alleged  to  have  been 
coqyerted,  annulling  and  canceling  the  deeds 
mentioned  in  paragraph  7,  and  decreeing 
that  plaintiffs  are  the  owners  of  the  lands 
therein  described,  but  if  the  court  should 
find  that  defendants  Duxbury  have  any  title 
or  Interest  in  any  tracts  of  land  mentioned 
in  paragraph  7,  that  their  interest  be  de- 
creed subordinate  to  that  of  plaintiffs ;  that 
the  mortgage  executed  by  defendants  Mc- 
Oracken  and  Seeley,  set  out  in  subdivision 
A,  be  canceled,  and  that  plaintiffs  be  de- 
creed to  have  a  lien  for  $840  upon  the  prem- 
ises conveyed  to  McCracken  and  Seeley; 
that  defendants  Duxbury  be  directed  by  the 
Judgment  of  the  court  to  deliver  to  plaintiff 
the  mortgage  described  in  subdivision  C  of 
paragraph  4 ;  that  the  mortgage  executed  by 
defendant  Daniels  be  annulled  and  set  aside, 
and  that  plaintiffs  be  decreed  to  have  a  lien 
upon  the  premises  conveyed  to  Daniels  su- 
perior to  the  interests  of  the  defendants ;  a 
similar  prayer  with  reference  to  defendants 
Grayling,  Dumdie,  and  Barr;  tliat  the  deed 
of  conveyance  from  plaintiffs  to  defendants 
Moore  be  canceled,  and  that  plaintiffs  be  de- 
creed to  be  the  owners  of  the  land  conveyed 
to  them,  unless  the  court  should  find  that  de- 
fendants Moore  are  the  owners,  in  which  case 
plaintiff  be  adjudged  to  have  a  superior  lien 
upon  the  premises  for  $928. 

The  complaint  was  demurred  to  separately 
by  defendants  Francis  A.  and  Wm.  R.  Dux- 
bury, and  defendant  Frank  R.  Duxbury,  up- 
on the  ground  that  several  causes  of  action 
are  improperly  united,  and  that  the  com- 
plaint does  not  state  facts  snfBcient  to  con- 
stitute a  cause  of  action.  Both  demurrers 
were  sustained  by  the  trial  court,  upon  the 
ground  that  several  causes  of  action  were 
improperly  united.  It  was  no  doubt  the 
theory  of  the  pleader  that  the  allegations  of 
fraud  and  conspiracy  alleged  to  have  been 
designed  by  defendants  Duxbury  with  re- 
spect to  the  lands  under  contract  in  Pins 
county  permeated  and  entered  Into  evetr 
subsequent  transaction  with  the  different  de- 
fendants to  such  an  extent  that  they  may  be 
called  to  account  In  connection  with  the 
Duxburys.  CJoncedlng  that  as  to  defend- 
ants Duxbury  a  cause  of  action  Is  stated 
which  arose  out  of  their  failure  to  carry  out 
the  t«:ms  of  their  contract,  does  It  follow 


I 


Digitized  by 


Google 


Mtnn^ 


HANNA  y.  DUXBUBT. 


973 


that  each  ptircbase  by  the  aevaral  defendants 
is  a  part  of  and  embraced  within  the  same 
cause  of  action? 

Taking    np    subdlrislon    A.    The    pleader 
sets  out  in  detail  a  sale  and  purchase  to  Mc- 
Cracken  and  Seel^  of  160  acres  of  land  by 
plaintiffs,  acting  through  their  agent,  Frank 
R.  Dozbury.    The  purchasers  agreed  to  pay 
for  this  land  ^  an  acre  more  than  the  agent 
was  to  account  for  to  plaintiffs;    that  in- 
stead of  paying  the  agent  the  full  amount  of 
$8  an  acre,  cash,  amounting  to  11,280,  the 
purchasers  gave  the  agent  only  |760,  and  ex- 
ecuted   a    mortgage,    running    to   defendant 
John  Richards,  for   $840,  to  secure  the  re- 
mainder.   The  only  allegation  to  connect  de- 
fendants   McCracken    and    Seeley    with    the 
original  transaction   between  plaintiffs   and 
the  Duzburys  is  this:    "That  all  the  facts 
aforesaid   mentioned  in   this   subdivision   A 
were  then  and  there  well  known  to  said  de- 
fendants William  A.  Seeley,  Mary  J.  Seeley, 
William  P.  McCracken,  Henrietta  McCrack- 
en, and  John  Richards."    These  purchasers 
knew  that  Frank  R.  Duxbury  was  plaintiffs' 
agent,  with  authority  to  sell  the  land  and 
account  to  them  for  the  sum  of  $8  per  acr& 
They  knew  they  were  agreeing  to  purchase 
tbe  laud  at  an  advance  of  $2  per  acre,  which 
amount  constituted  the  agent's  commission, 
and  that  the  agent  had  a  purpose  to  defraud 
his   principals   by   receiving  a   less  sum  in 
cash  than  $8  per  acre,  and  in  taking  a  mort- 
gage for  the  remainder,  running  to  a  third 
party,   John   Richards.    Admitting  that  the 
allegations  are  sufficient  to  .charge  Seeley  and 
McCracken  with  knowledge  of  tbe   fraudu- 
lent purpose  of  Frank  R.  Duxbury  in  taking 
a    mortgage  Instead  of  the  cash,  it  is  not 
charged  that  they  received  any  benefit  there- 
from, and  such  knowledge  was  limited  to  the 
particular  transaction  under  consideration, 
viz.,  the  purcha.se  of  the  160  acres  by  them. 
The  same  may  t>e  said  with  reference  to  tbe 
facts  set  forth  in  subdivisions  C,  D,  E,  F,  H, 
and  I,  of  paragraph  4.    No  doubt,  if  tbe  pur- 
chasers  of   the   several    tracts,    McCracken, 
Seeley,  and  others,  had  knowledge  of  the  al- 
leged design  and  purpose  of  the  Duxburys  to 
obtain  title  to  plaintiffs'   land   without   ac- 
eoimtlng  for  the  proceeds  according  to  the 
terms  of  their  contract,  and  for  the  purpose 
of    carrying   oat   such    scheme    they   subse- 
quently became  purchasers  of  parcels  of  land 
and   paid  the  purchase  price  and  executed 
the  mortgages   to  tbe  Duxburys  and  other 
parties  in  furtherance  of  such  scheme,  then 
tbey  could  be  brought  in  as  parties  defend- 
ant 4nd  compelled  to  account  for  their  part 
In    the  Illegal  transactiona    The  pleader,  no 
doubt,   proceeded   upon  this  theory,   as   the 
citation  of  authorities  would  indicate.    For 
Instance,  In  Jones  v.  Morrison,  31  Minn.  140, 
SG    N.   W.   854,  from  the  opinion   in  which 


case  counsel  quotes  the  following  language: 
"Where  a  complaint  alleges  a  conspiracy  to 
cheat  and  defraud  plaintiff  in  respect  to  bis 
interests  as  a  stockholder  in  a  corporation, 
all  separate  acts  or  transactions  of  defend- 
ants done  pursuant  to  it  may  be  Joined  in 
the  complaint,  although  some  of  them  do  not 
affect  all  the  defendants,  and  none  of  them 
affect  any  two  of  the  defendants  to  the  same 
extent  or  degree."  But  an  examination  of 
the  complaint  in  that  case  shows  that  all  of 
tbe  parties  were  connected  with  the  transac- 
tion from  tbe  beginning,  and  that  the  several 
acts  charged  as  a  part  of  the  conspiracy 
were  not  separate  and  Independent  transac- 
tions, but  were  merely  the  various  acts  com- 
mitted in  connection  with  the  main  cause  set 
forth. 

This  Is  not  a  case  within  the  rule  cited  in 
Foster  V.  Landon,  71  Minn.  494,  74  N.  W. 
281,  viz.,  that  a  cause  against  one  defendant 
may  be  so  entire  as  to  be  incapable  of  being 
prosecuted  in  several  suits,  and  yet  some 
other  defendant  may  be  a  necessary  party 
to  some  portion  only  of  the  case  stated,  in 
which  case  the  objection  of  multifariousness 
would  not  obtain.  That  rule  applies  only 
where  there  is  but  one  cause  of  action,  and 
where  the  subsequent  acts  connecting  de- 
fendants arise  out  of  tbe  same  transaction, 
forming  one  course  of  dealing,  all  tending  to 
one  end.  Pomeroy's  Remedies  and  Reme- 
dial Rights,  {  486.  Neither  is  this  case  with- 
in the  rule  that  all  the  fraudulent  grantees 
may  be  united  as  defendants  in  an  action 
brought  to  set  aside  fraudulent  conveyances, 
where  each  grantee  is  charged  only  with 
fraud  in  his  own  purchase.  That  rule  ap- 
plies in  respect  to  creditors'  bills.  Hamlin 
T.  Wright,  23  Wis.  491.  Tbe  state  of  facts 
necessary  to  the  application  of  such  a  rule 
Is  entirely  absent 

Tbe  facts  pleaded  with  respect  to  the  sales 
mentioned  under  subdivisions  A,  C,  D,  E,  F, 
H,  and  I,  paragraph  4,  constituted  separate 
and  independent  transactions  as  to  each 
other.  Each  of  these  separate  transactions 
is  in  no  way  connected  with  the  subject  of 
the  action  involved  in  each  of  the  other 
transactions  and  with  the  main  cause  of  ac- 
tion pleaded  against  defendants  Duxbury. 
Such  being  the  case,  it  may  be  added  that 
they  are  Improperly  Joined,  for  the  reason 
that  these  several  independent  causes  of  ac- 
tion do  not  affect  all  the  parties  to  the  suit 
Section  5260,  Oen.  St  1894,  subd.  7,  provides 
that  tbe  causes  of  action  so  united  shall  be- 
long to  only  one  of  the  classes,  and  affect  all 
the  parties  to  the  action.  TTrowbridge  ▼. 
Forepaugh,  14  Minn.  133  (Gil.  100);  Berg  y. 
Stanhope,  43  Minn.  176,  45  N.  W.  15:  and 
Langevin  v.  City  of  St  Paul,  49  Minn.  189, 
51  N.  W.  817,  15  li.  R.  A.  766. 

Orders  affirmed. 
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BLOOHER  V.  BUBKB  et  al. 
(Supreme  Court  of  Minnesota.    Dec.  23,  1904.) 

MORTQAGE— PATiraNT  —  COMVBTAHCE  TO  MOBT- 
OAOEB — BALK   OF  KOBTQAOK  NOTE— I.IBII. 

B.  and  wife  ezecated  a  mortage  npon  their 
homestead  to  B.  to  aecare  payment  of  a  prom- 
issory note  for  $3,700,  dne  five  years  from  date, 
interest  payable  annually  at  the  office  of  E.  ac- 
cording to  the  terms  of  coupon  notes  attached, 
and  contemporaneously  therewith  executed  and 
delivered  to  B.  a  deed  conveying  the  premises, 
the  consideration  of  which  was  expressed  by 
oral  agreement  that  B.  would  protect  title  to 
the  premises  and  furnish  grantors  a  home  there- 
on, and  support  them  during  their  lives.  After 
the  mortgage,  and  before  the  deed  was  recorded, 
B.  presented  a  copy  of  the  original  note  to  re- 
spondent, representing  it  to  be  the  original,  and 
in  consideration  of  $3,700  sold,  assigned,  and 
transferred  to  him  the  note  and  mortgage,  as- 
signment of  the  latter  being  executed  npon  the 
back  of  the  note.  Subsequently  to  the  recording 
of  the  deed  B.  conveyed  the  premises,  and  as  a 
part  of  the  purchase  price  received  a  mortgage 
thereon  for  $3,000,  which  was  assigned  to  ap- 
pellant. 

This  action  having  been  brought  by  appellant 
to  foreclose  the  mortgage,  held : 

1.  The  evidence  justiQed  a  finding  of  the  trial 
court  that  it  was  not  the  intention  of  B.  and 
wife,  in  conveying  the  premises  by  deed  to  B.,  to 
thereby  pay  off  the  mortgage  executed  contem- 
poraneously therewith. 

2.  The  evidence  was  sufficient  to  sustain  a 
finding  tliat  B.,  for  a  valuable  consideration, 
transferred,  sold,  and  assi^ed  all  bis  right, 
title,  and  interest  in  the  original  note  and  the 
mortgage  to  respondent 

3.  The  fact  that  at  the  trial  of  the  action  it 
appeared  that  respondent  was  deceived  by  the 
representations  of  B.,  and  accepted  a  copy  of  the 
note  for  the  original,  and  that  the  original  was 
unaccounted  for,  did  not  render  respondent's 
lien  subservient  to  the  subsequent  lien  acquired 
by  appellant. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Oonrt,  Ramsey  Coun- 
ty; Hascal  R.  Brill,  Judge. 

Action  by  James  Bloomer  against  Hannah 
Burke  and  others.  From  an  order  denying  a 
new  trial,  defendant  (Seorge. Meyer  appeals. 
Affirmed. 

John  F.  Fltzpatrick,  for  appellant  WU- 
Ham  O.  White,  for  respondent 


LBWIS,  J.  Action  to  foreclose  a  mortgage 
alleged  to  have  been  executed  by  Hannah 
Burke  and  David  Burke,  her  husband,  upon 
certain  property  in  St  Paul,  executed  to  se- 
cure a  promissory  note  of  13,700,  the  note 
and  mortgage  having  been  executed  In  the 
first  instance  to  Casper  Ernst  and  assigned  to 
plnintiS.  Defendant  George  Meyer  Is  the 
only  defendant  who  appeared  and  answered, 
und  he  admits  the  execution  of  the  note  and 
mortgage;  alleges  that  March  16,  1898,  the 
Burkes  executed  and  delivered  to  Bf nst  their 
warranty  deed  by  which  they  conveyed  the 
premises  covered  by  the  mortgage  to  E^nst 
in  full  satisfaction  of  the  mortgage;  that 
Ernst  occupied  the  premises  with  his  wife  as 
their  homestead,  and  July  16,  1903,  conveyed 
the  premises  to  defendant  Julia  B.  Bowen 
by  proper  warranty  deed,  and  to  secure  a 


part  of  the  purchase  price  tlie  Bo'wens  exe- 
cuted and  delivered  to  Ernst  a  mortgagt  '■>: 
$5,000,  dated  August  21, 190S,whlcb  was  dnlj 
recorded,  and  subsequently  tbereto  aeid  tLz 
assigned,  for  full  value,  to  defendant  Meyer. 
The  answer  contains  a  general  clfnial,  asi 
alleges  that  defendant  never  had  any  notice 
of  pialntlfTs  claim  or  interest  in  the  estate. 

The  trial  court  found  that  the  note  and 
mortgage  were  executed  by  the  Burkes  to 
Bmst  March  14,  1898,  the  note  being  for  $a 
700,  at  the  rate  of  7  per  cent  Interest  paj 
able  at  the  ofBce  of  C.  Bmst  A  Co..  St  Paul: 
tbat  the  mortgage  was  acknowledged  Marct 
18,  1898,  and  recorded  Marcb  19.  1898,  in  Of 
proper  registry  office;  that  there  was  a  pri« 
mortgage  upon  the  premises  of  about  $3.'<.<.'. 
and  that  the  mortgage  and  note  -were  execut- 
ed and  delivered  by  the  Burkes  to  £mst  their 
son-in-law,  pursuant  to  an  oral  agreement 
that  he  would  pay  off  the  prior  mortgage, 
which  was  the  only  consideration  therefor. 
The  court  also  found  that  contemporaneou^b 
with  the  execution  and  delivery  of  the  mor: 
gage  and  note,  the  Burkes  executed  and  de- 
livered to  Ernst  a  warranty  deed,  of  datr 
March  16,  1898,  the  consideratloD  nan:ed 
therein  being  $12,500,  which  was  acknuv 
edged  March  18,  1898,  and  recorded  in  tbe 
proper  registry  December  4,  1901.  The  ac- 
tual consideration,  however,  was  an  ora: 
agreement  that  Bmst  would  protect  the  title 
to  the  premises,  and  furnish  the  Burkes  a 
home  thereon  and  support  them  during  their 
lives.  The  court  further  found  that  It  was 
not  the  intention  of  the  parties  that  the  deed 
and  mortgage  should  merge;  that  in  August 
1900,  Ernst  represented  to  plaintUT  that  be 
was  the  owner  and  holder  of  the  note  ai^ 
mortgage,  tbat  the  same  were  In  *full  fone 
and  effect  and  that  the  mortgage  was  a  valid 
lien  upon  the  premises,  and  that  plaintitt  so 
believing,  and  having  no  notice  of  the  subse- 
quent deed,  puirhased  the  note  and  mortgage, 
and  paid  therefor  the  sum  of  $3,700,  whereup- 
on Ernst  delivered  to  plalntiil  the  original 
mortgage  without  any  written  assignment 
thereof,  save  as  hereinafter  stated,  and  de 
Uvered  to  him  a  copy  of  the  note,  which  up- 
on Its  face  appeared  to  be  the  original,  and 
which  he  then  and  ever  afterwards  believed 
to  be  the  original,  as  represented;  and  upoa 
the  back  of  the  copy  of  the  note  was  the  fol- 
lowing assignment:  "For  value  received.  I 
hereby  assign  and  transfer  the  within  note, 
together  with  all  my  'interest  in  all  my  rights 
under  the  mortgage  securing  the  same  ts 
James  Bloomer  with  recourse,  Angust  :iKl. 
1900" — which  assignmoit  was  then  and  there 
signed  by  Bmst  The  court  found  that  the 
Interest  was  paid  to  Marcb,  1903,  and  that  it 
does  not  appear  what  became  of  the  origina! 
note.  It  was  also  found  that  Bmst  was  In  pos- 
session of  the  premises  as  his  homestead  from 
the  time  of  the  execution  of  the  deed,  and  that 
during  all  of  the  time  mentioned  the  Burkes 
have  resided  there.  The  court  found  thst 
Meyer  did  not  at  any  time  have  any  actas' 
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notice  or  knowledge  of  any  right  or  claim  by 
plalBtlff  In,  upon,  or  to  the  premises,  or  that 
the  note  or  mortgage  executed  by  the  Burkes 
to  Ernst  had  ever  been  transferred  or  dis- 
posed of  In  any  manner  to  any  one.  As  a 
conclusion  of  law  the  court  held  there  was 
no  merger  of  the  mortgage  and  deed;  that 
the  title  to  the  note  and  mortgage  passed  to 
plaintiff;  that  the  title  of  defendants  Bowen 
und  the  lien  of  the  mortgage  of  defendant 
Meyer  are  subject  to  the  lien  of  pialntifT,  who 
was  entitled  to  have  his  mortgage  foreclosed 
and  the  premises  sold  to  pay  the  same. 

There  were  two  distinct  issues  presented 
by  the  answer:  First,  that  the  deed  execut- 
ed by  Mr.  and  Mrs.  Burke  to  Ernst  operated 
as  a  payment  of  the  mortgage  and  was  a  full 
satisfaction  thereof;  second,  denial  of  the 
sale  and  transfer  of  the  note  and  mortgage 
to  plaintifl.  The  assignments  of  error  will 
only  be  considered  with  reference  to  these 
two  Issues. 

1.  The  finding  of  the  court  that  the  deed 
and  mortgage  were  executed  contemporane- 
ously and  that  it  was  the  Intention  of  the 
parties  that  they  should  not  merge  is  sup- 
ported by  the  evidence.  While  there  is  some 
ground  for  the  claim  that  In  executing  and 
delivering  to  ttaelr  son-in-law  a  deed  of  their 
homestead  It  was  the  Intention  of  Mr.  and 
Mrs.  Burke  to  provide  for  themselves  a  fu- 
ture home,  and  for  their  support  by  him,  and 
as  a  part  of  the  consideration  for  such  sup- 
port and  the  conveyance  of  the  property  the 
mortgage  be  considered  paid  and  canceled, 
on  the  other  hand  there  was  a  prior  incum- 
brance upon  the  premises;  and  they  may 
have  Intrusted  their  son-in-law  with  the  new 
mortgage  for  the  express  purpose  of  negoti- 
ating the  same  in  order  to  raise  the  funds 
to  pay  off  the  former  one.  Ernst's  actions 
were  consistent  with  this  theory.  He  re- 
tained the  mortgage  In  his  possession,  caused 
it  to  be  recorded,  and  did  not  record  the 
deed  until  more  than  three  years  subsequent, 
and  In  assigning  the  mortgage  and  note  to 
plaintUI  it  is  reasonable  to  assume  that  In 
executing  both  instruments  at  the  same  time 
the  Burkes  Intended  to  give  force  and  eftect 
to  both,  nothing  to  the  contrary  appearing 
upon  their  face. 

2.  The  court  found  that  Ernst  sold  the 
note  and  mortgage  to  plaintlS  in  considera- 
tion of  $3,700,  and  that  the  title  to  the 
same  passed  to  plaintiff.  While  the  original 
note  was  unaccounted  for,  and  a  copy  of  it 
was  presented  to  plaintiff  and  represented 
to  him  as  being  the  original,  and  the  writ- 
ten assignment  was  upon  the  back  of  the 
copy,  this  would  not  affect  the  validity  of 
the  transaction,  and  the  title  to  the  note  and 
mortgage  passed.  The  finding  of  the  court 
in  this  respect  is  not  attacked,  and  the  only 
question  r#qulring  consideration  is,  how  are 
the  respective  rights  of  appellant  and  re- 
spondent affected  by  the  fact  tliat  the  orig- 
inal note  was  not  delivered  to  respondent 


Ernst,  and  the  possibility  that  It  may  here- 
after turn  up  in  the  hands  of  some  Innocntt 
purchaser?  It  is  true  that  the  transfw  of  a 
negotiable  promissory  note  secured  by  a  mort- 
gage carries  the  security  as  an  incident  Firsl? 
Nat'l  Bank  v.  Pope,  85  Minn.  433, 88  N.  W.  818. 
But  does  It  follow  that  the  burden  of  proof 
was  upon  respondent  to  account  for  the  out- 
standing original  note,  and,  when  it  appear- 
ed during  the  course  of  tbe  trial  that  such 
note  was  not  accounted  for,  there  was  a 
complete  failure  of  proof  of  title  in  plaintiff? 
The  court  found  specifically  that  the  note 
and  mortgage  were  executed  and  delivered 
to  Ernst;  that  plaintiff  agreed  to  purchase 
the  same,  and  that  pursuant  to  such  agree- 
ment, August  22,  1900,  plaintiff  paid  Ernst 
the  sum  of  $3,700  for  the  note  and  mort- 
gage, and  that  Elmst  sold  the  same  to  plain- 
tiff. Since  there  was  an  original  note  ex- 
ecuted, running  with  the  mortgage,  it  is  im- 
material whether  Elmst  represented  a  copy 
to  be  the  original,  and  whether  plaintiff  ac- 
cepted such  copy  as  the  original.  Tlie  note 
was  sold  by  Ernst  and  acquired  by  plaintiff, 
and  the  mortgage  was  assigned  to  him.  If 
he,  by  purchase,  acquired  the  original  note, 
but  through  some  mistake  or  fraud  of  Ernst 
did  not  get  possession  of  it,  he  nevertheless 
acquired  title.  Assuming,  however,  that  as 
against  a  bona  fide  holder  of  the  note  ap- 
pellant took  the  chances  as  to  Its  validity, 
does  it  follow  that  as  between  respondent 
and  appellant  the  latter  has  acquired  prior 
equities,  so  that  in  this  proceeding  he  is  in 
a  position  to  prevent  respondent  from  en- 
forcing his  lien?  The  mortgage  in  question 
was  put  upon  record,  and  at  the  piae  appel- 
lant, some  three  years  later,  took  an  assign- 
ment of  his  subsequent  Hen,  an  examination 
of  the  record  would  have  disclosed  the  fact 
that  tbe  note  was  secured  by  mortgage  due 
in  five  years,  with  interest,  payable  anDually 
according  to  coupon  notes  at  tbe  office  of 
O.  Ernst  &  Co.,  St  Paul,  Minn.  There  was 
no  satisfaction  of  this  mortgage.  So  far  as 
the  record  disclosed,  it  was  still  valid,  and 
the  note  outstanding.  Under  such  circum- 
stances he  was  called  upon  to  pursue  the 
inquiry  and  find  out  where  the  note  was.  If 
he  had  done  so,  and  bad  been  Informed  by 
Mr.  Ernst  that  it  had  been  assigned  and 
transferred  to  respondent,  then  he  would 
have  received  notice  of  plaintiff's  claim;  but 
even  if  he  had  ascertained  the  facts  as  they 
now  appear,  and  had  learned  that  a  copy 
of  the  note  represented  as  the  original  had 
been  assigned  to  respondent,  and  that  the 
original  was  unaccounted  for,  he  would 
thereby  have  been  charged  with  knowledge 
of  respondent's  rights,  whatever  they  were. 
So  far  as  this  record  shows,  the  equities  of 
appellant  are  secondary  in  point  of  time  to 
those  of  respondent  and  he  Is  In  no  positloD 
to  urge  the  possibility  of  a  new  lien  claim- 
ant appearing. 
Order  affli-med. 


Digitized  by 


Google 


.97* 


101  NOETHWESTBRN  REPORTER. 


(Xeb. 


BBNTIiET  T,  BBNTLBT'S  ESTATE. 
(Supreme  Court  of  Nebraska.     Dec.  7,   1904.) 

DKPOSITTON — COMPETKNCr  OF  WITNESS — OBJEOr 

nOKa—OBOBS-EXAMINATION— ACTIOS 

XaAINST   UABBIED   WOMAN. 

1.  Where  the  testimony  of  a  person  having  a 
direct  legal  interest  in  the  result  of  an  action 
where  the  adverse  party  is  a  representative  of 
a  deceased  person  ^  taken  by  deposition,  and 
his  testimony  as  to  transaction^  with  the  de- 
ceased is  objected  to  upon  that  ground,  the 
adverse  party  may  cross-examine.  By  so  doing 
he  does  not  waive  his  objections  to  the  compe- 
tency of  the  witness,  but  may  urge  the  same 
at  the  trial.  If  the  evidence  in  chief  is  ad- 
mitted at  the  trial  the  cross-examination  should 
also  be  admitted ;  but,  if  the  evidence  in  chief 
is  excluded  upon  the  objections  of  defendant  as 
to  competency,  the  cross-examination  should  al- 
so be  excluded  upon  the  defendant's  objection, 
and  the  plaintiff  is  not  entitled  to  use  it  to 
establish  his  case. 

2.  In  an  action  on  account  against  a  married 
woman,  where  the  defendant  pleads  coverture, 
and  the  plaintiff,  in  making  his  case,  discloses 
such  fact  to  exist,  he  must  prove,  in  order  to 
recover,  that  the  transaction  upon  which  bis 
action  is  based  was  bad  with  reference  to,  or 
with  intent  to  bind,  her  separate  property,  es- 
tate, or  business. 

(Syllabus  by  the  Coort.) 

Commlsslopers'  Opinion.  Error  to  District 
Court,  Lancaster  County;   Frost,  Judge. 

Action  by  R.  H.  Bentley  against  the  es- 
tate of  Mary  A.  Bentley.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Talbot  &  Allen,  for  plaintiff  in  error. 
Stewart  &  Munger,  for  defendant  in  error. 

LETTON,  C.  This  is  an  orcor  proceeding 
from  the  district  court  of  Lailbaster  county, 
disallowing' plaintiff  in  error's  claim  against 
tbe  estate  of  Mary  A.  Bentley,  deceased. 
The  claim  was  disallowed  in  tbe  probate 
court,  and  upon  appeal  to  the  district  court 
It  was  tried  without  a  Jury,  and  the  plaintiff 
in  error's  cause  of  action  dismissed.  Mary  A. 
Bentley  died  In  May,  1901.  In  November, 
1901,  R.  H.  Bentley,  plaintiff  in  error,  filed 
a  claim  against  tier  estate  for  $220  and  in- 
terest To  establisti  tbe  claim,  his  deposition 
was  taken  before  a  notary  public.  Objec- 
tion was  made  to  his  testimony  upon  direct 
examination  on  tbe  ground  that  he  was  in- 
competent, under  section  329  of  tbe  Code^ 
the  adverse  party  being  the  representative  of 
a  deceased  person.  At  the  conclusion  of  the 
direct  examination,  counsel  for  tbe  defend- 
ant cross-ezajnined  tbe  .  witness.  Plaintiff 
In  error  contends  that,  though  the  court 
probably  disregarded  tbe  testimony  given 
by  the  plaintiff  upon  his  direct  examination, 
still  that  It  had  no  right  to  disregard  ills  tes- 
timony given  Mpon  cross-examination,  for 
the  reason  that  by  cross-examining  tbe  wit- 
ness tbe  defendant  waived  objection  to  the 
Incompetency  of  the  witness,  by  reason  of 
bis  having  a  direct  legal  interest  in  the  re- 
sult of  tbe  controversy.  At  the  trial  the 
testimony  given  by  the  plaintiff  In  bis  ex- 
amination In  chief   was   admitted   by    tbe 


court  over  the  objection  of  the  defendant 
Tbe  defendant  objected  to  tbe  admission  of 
tbe  cross-examination  for  the  same  reasons, 
the  objection  was  overruled,  and  the  testi- 
mony admitted. 

The  claim  consisted  of  a  number  of  sepa- 
rate items  of  account,  and  there  Is  no  evi- 
dence, except  that  of  the  plaintiff,  to  show 
that  these  Items  were  ever  rec^ved  and 
promised  to  be  paid  for  by  deceased.  This 
court  baa  repeatedly  held  that  upon  tbe  trial 
of  an  action  at  law  to  a  court  without  the 
Intervention  of  a  Jury,  the  coart  will  be  pre- 
sumed to  have  considered  only  competent 
evidence,  and  that,  if  there  is  sufficient 
competent  evidence  to  snsteln  the  finding,  it 
will  not  be  disturbed.  Tbe  district  court, 
evidently  having  this  rule  in  mind,  overruled 
all  objections,  beard  the  testimony,  and  then 
disregarded  all  that  was  InccMnpetent  and  all 
to  which  the  witness  was  incompetent  to  tes- 
tify. It  is  obvious  that  the  plaintiff  was 
entirely  dlsquallfled  to  testify  with  regard 
to  bis  transaction  with  the  deceased,  and 
that  all  of  his  evidence  as  to  this  was  cleariy 
incompetent  The  trial  court  would  have 
erred  if  It  had  considered  any  of  it,  and  it 
was  rightly  disregarded. 

The  argument  of  plaintiff  In  error  that  tbe 
defendant,  by  cross-examining  tbe  plaintiff, 
waived  the  objections  to  bis  Incompetency, 
while  perhaps  available  under  certain  cir- 
cumstances. In  a  case  where  the  witness  tes- 
tifie<f  in  open  court  and  the  objections  to  bis 
testimony  In  chief  were  ruled  upon  by  a 
court  having  power  to  exclude  or  admit  the 
same— which  we  wJo  not  decide — is  not  ap- 
plicable wbere  the  testimony  Is  taken  by 
deposition,  for  the  reason  that  the  notary  has 
no  power  to  exclude  testimony,  but  must  re- 
ceive all  that  is  offered,  noting  the  objections 
and  exceptions  of  tbe  parties,  to  be  mled  up- 
on at  the  trial.  Tbe  only  safe  manner  In 
which  a  defendant  can  proceed  In  such  a 
case  Is  to  make  bis  objection  to  each  qne^ 
tlon  on  the  direct  examination,  and  to  ct^>s3- 
examlne  upon  the  theory  that  tbe  direct 
examination  may  be  admitted  by  tbe  trial 
court  If  tbe  direct  examination,  however, 
is  excluded  at  the  trial  upon  his  objectioni 
upon  tbe  groimd  that  the  witness  is  incompe- 
tent, the  cross-examination  falls  with  It  for 
tbe  same  reason,  if  objected  to.  and  the 
plaintiff  Is  not  entitled  to  use  it  lndep)endent- 
ly.  A  different  role  would  be  decidedly  un- 
fair, since  a  party  might  fall  to  cross-exam- 
ine because  be  believed  the  trial  court  would 
exclude  tbe  eitamlnatlon  In  chief,  while,  if 
the  trial  court  admitted  It  In  evidence,  he 
would  be  deprived  of  the  Ijeneflt  of  cross- 
examination  entirely.  Achilles  v.  Achillea 
137  111.  589,  28  N.  E.  4S. 

Tbe  defendant  pleaded  the  covertnre  of 
Mary  A.  Bentley.  The  fact  that  |he  was  « 
married  woman  at  the  time  of  the  transac- 
tion was  disclosed  by  the  plaintiff,  and  no 
proof  was  made  that  the  ti'ansactlon  wa« 
made  with  reference  to  h»  separate  pToi<- 
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erty,  estate^  w  business.  This  omission  In 
Itself  was  fatal  to  a  recovery. 

Considering  only  tbe  competent  evidence^ 
there  is  not  BuflBclent  upon  which  to  base  a 
finding  in  favor  of  the  plaintiff,  and  the 
Judgment  of  the  district  court  was  tbe  only 
one  that  could  rightfully  be  rendered. 

We  recommend  that  the  Judgment  of  the 
district  court  be  affirmed. 

AMES  and  OLDHAM,  CC,  concur. 

FEB  CUBIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  affirmed. 


CLARK  T.  INTHBSTATB  INDEPENDENT 
TELEPHONE  CO. 

(Sapreme  Court  of  Nebraska.     Dec.  21,  1904.) 

MUNICIFAI.  COBFOBATION— FRANCHI8C  TO  TBUB- 

PHORB  COMPANY— SUIT  BY  TAXPAT- 

BB— QUO  WABBANTO. 

1.  A  taxpayer  of  a  city  cannot  maintain  a 
suit  to  prevent  the  city  from  granting  a  fran- 
chise to  a  telephone  company,  onless  the  fran- 
chise oonatitntes  such  a  wrongful  squandering 
or  surrendering  of  the  money  or  property  of  the 
city  that  taxation  will  be  increased  thereby. 

2.  The  remedy  to  set  aside  a  franchise  irregu- 
larly or  fraudulently  granted,  where  the  party 
to  whom  It  has  been  granted  is  in  the  exercise 
of  the  privileges  it  confers,  is  by  quo  warranto 
at  the  suit  of  the  state,  and  not  by  an  equitable 
action  at  the  suit  of  private  parties. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Error  to  District 
Court,  Douglas  County;  Day,  Judge. 

Action  by  Oeorge  W.  Olartc  against  the 
Interstate  Independent  Telephone  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

W.  W.  Morsman,  for  plaintUt  In  error. 
IV.  Q  Lambert  and  T.  J.  Mahoney,  f<»:  de- 
fendant In  error. 

OLDHAM,  C.  Plaintiff,  as  a  taxpayer  In 
tile  city  of  Sooth  Omaha,  brought  this  ac- 
iion  for  the  purpose  of  having  a  franchise 
>nllnance  granted  to  the  defendant  by  the 
nayor  and  council  of  the  city  of  South 
>inaba  declared  void,  and  to  have  defendant 
'estralned  from  proceeding  under  its  fran- 
:lilse,  and  occupying  the  public  streets  and 
hoL-oughfares  of  the  city  in  the  construction 
tnd  installation  of  its  telephone  system. 
7tie  petition  is  carefully  drawn  and  quite 
engtJay,  setting  up  nnmerons  alleged  de- 
ects  in  the  proceedings  of  the  mayor  and 
ouncil,  both  in  the  passage  of  the  ordinance, 
ad.  In  the  notice  and  conduct  of  a  special 
lection  called  for  the  purpose  of  submitting 
ucb  proposition  to  the  voters  of  the  dty. 
>efcndant  interposed  a  demurrer  to  pialn- 
itt'B  petition,  which  was  sustained  by  the 
rial  court;  and,  plaintiff  refusing  to  further 

•r  2.  S«e  Quo  WuTSnto,  vol.  41,  Cent  Dig.  |{  6,  8, 
-20. 
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plead,  bis  petition  was  dismissed,   and  he 
brings  »ror  to  this  court 

There  is  no  claim  in  tbe  petition  that  any 
of  the  lines  of  the  defendant  company,  or 
any  poles  erected  in  the  construction  of  its 
lines,  pass  over,  upon,  or  near  any  streets 
upon  which  plaintiff's  property  abuts,  or,  in 
other  words,  there  is  no  claim  of  any  special 
injury  to  plaintiff  or  his  property  which 
would  not  be  shared  by  every  other  taxpay- 
&!  of  tbe  dty;  nor  is  it  alleged  that  any  tax 
has  been  levied  or  any  contract  entered  into 
by  the  dty  with  the  defendant  company 
which  would  entail  any  liability  against  the 
taxpayers  of  the  city.  On  the  contrary,  it 
dearly  appears  from  the  allegations  of  tbe 
petition  that  an  annuity  of  $100  a  year  for 
the  first  five  years  of  the  franchise,  and  of 
$200  for  the  remaining  five  years,  was  ex- 
acted by  the  city  council  from  the  defendant 
company  as  a  condition  of  the  granting  of 
the  franchise  for  a  period  of  ten  years.  Tbe 
ordinance  alleged  against  in  the  petition 
makes  no  attempt  to  grant  an  exdusive  fraii 
chlse  for  the  purpose  therein  specified  to  the 
defendant  company,  so  that  if  plaintiff  has 
any  right,  simply  as  a  taxpayer,  to  main- 
tain this  cause  of  action,  it  must  be  founded 
either  on  the  proposition  that  the  mayor  and 
council  of  the  dty  are  without  any  original 
right  or  authority  to  grant  the  franchise  un- 
der the  charter  and  ordinances  of  the  city, 
and  that  plaintiff  and  those  for  whom  he 
sues  will  be  injured  by  such  grant,  or  that 
the  franchise  so  granted  is  a  property  right 
held  in  trust  for  all  the  taxpayers  of  the 
dty,  which  has  been  illegally  dlssl{)ated  by 
the  ordinance  alleged  against.  On  the  ^rst 
proposition  it  is  conceded  and  plainly  made 
to  appear  by  the  charts  and  ordinances  of 
the  dty  that  the  mayor  and  coundl,  under 
proper  proceedings,  had  and  have  the  right 
to  grant  the  franchise.  It  is  claimed,  how- 
ever, by  tbe  learned  counsel  for  plaintiff  in 
error,  that  tbe  franchise  right  granted  by 
the  ordinances  is  the  property  of  the  dty, 
which  has  been  illegally  disposed  of  by  the 
ordinance  alleged  against  By  the  law  gov- 
erning the  city  of  South  Omaha  (Laws  1901, 
p.  214,  c.  17,  {  172)  it  is  provided  as  follows: 
■'That  no  new  franchise  shall  hereafter  be 
granted  or  any  extension  of  franchises  here- 
tofore granted  be  lawful,  unless  an  annuity 
to  the  dty  be  provided,  based  upon  either  a 
Tixed,  reasonable  amount  per  year  or  a  per- 
centage of  the  gross  earnings  of  such  fran- 
chise." Now,  it  is  clear,  from  the  language 
of  this  statute,  that  a  sound  discretion  was 
Intended  to  be  reposed  in  tbe  mayor  and 
council  of  the  city,  in  determining  the  amount 
of  tbe  annuity  to  be  required,  and  that  the 
only  limits  bounding  this  ddscretion  are  that 
it  must  be  "reasonable."  There  is  no  con- 
tention that  the  amount  fixed  for  the  annuity 
in  tbe  ordinance  alleged  against  Is  unrea- 
sonable, or  that  it  is  a  less  amount  than 
should  have  been  exacted;  but  tbe  conten- 
tion is  that  as  the  ordinance  and  the  pre- 
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llmlnary  proceedings  leading  up  to  Its  adop- 
tion and  passage  were  Irregular  and  Illegal, 
It  stands  as  tbough  no  annuity  whatever  had 
been  required.  We  do  not  think  this  position 
tenable,  because  It  seems  clear  that  the  de- 
fendant company  cannot  accept  a  franchis' 
from  the  city  council  providing  for  the  pay- 
ment of  this  annuity,  and  enjoy  the  ben^ts 
and  Immunities  of  the  franchise,  and  then 
deny  Its  liability  for  the  payment  of  the 
annuity  reserved,  even  If  there  had  been  Ir- 
regularities in  the  passage  of  the  ordinance. 
Consequently  plaintiff,  as  a  taxpayer,  is  not 
threatened  with  additional  liabilities  by  the 
passage  of  the  ordinance,  but,  on  the  con- 
trary, he  will  be  aided  by  the  amount  of 
the  annuity,  which  must  be  paid  annually 
as  a  condition  of  the  exercise  of  the  fran- 
chise.. Again,  the  franchise,  as  before  point- 
ed out,  is  not  exclusive.  Consequently  the 
storage  basin  of  the  city's  franchise  rights 
has  not  been  lowered  by  this  diversion. 

It  is  true  that  this  court  has  extended  to 
the  limits  the  right  conferred  upon  a  taxpay- 
er on  his  own  behalf  to  enjoin  municipal  or 
other  public  officers  from  squandering  public 
funds,  or  entering  Into  unauthorized  and  Il- 
legal contracts,  which  would  by  their  nature 
Increase  the  burden  of  taxation.  We  have 
also  In  proper  cases  permitted  taxpayers  to 
recover  public  moneys  Illegally  squandered 
and  dissipated  by  the  vnongful  acts  of  pub- 
lic (^dals.  But  all  these  cases  rest  on  the 
sound  principle  that  each  taxpayer  has  such 
an  individual  and  common  interest  In  public 
funds  as  to  entitle  him  to  maintain  an  ac- 
tion to  Brevent  their  unauthorized  appropri- 
ation. It  seems  to  be  well  established,  both 
on  principle  and  by  the  authorities,  Uiat  a 
private  individual  suing  simply  as  a  tax- 
payer must  show  something  more  than  a 
mere  speculative  or  theoretical  wrong  which 
has  resulted  or  will  result  from  a  mere  Illegal 
act  of  a  city  council,  to  entitle  him  to  equi- 
table relief.  It  is  not  enough  that  the  act 
allegred  against  is  simply  Illegal,  but  It  must 
also  appear  that  the  Illegal  act  will  result 
in  the  Invasion  or  desti'ucUon  of  a  distinctive 
right  belonging  to  the  party  maintaining  the 
action,  or  to  the  body  of  citizens  for  whom 
he  sues.  Injunction  by  a  taxpayer  is  not 
the  remedy  to  test  the  usurpation  of  a  fran- 
chise by  a  corporation.  In  Unden  Land  Co. 
V.  Milwaukee  Electric  Railway  Co.,  83  N.  W. 
851,  107  Wis.  493,  it  was  held,  in  a  most 
careful  and  exhaustive  opinion  by  Wlnslow, 
J.,  that  "a  taxpayer  of  a  city  cannot  main- 
tain a  suit  to  prevent  the  city  from  grant- 
ing a  franchise  to  a  street  railway  unless 
the  franchise  constitutes  such  a  wrongful 
squandering  or  surrendering  of  the  money 
or  property  of  the  city  that  taxation  will  be 
increased  thereby."  Again,  In  Stedman  v. 
City  of  Berlin  (Wis.)  73  N.  W.  57,  It  was 
held:  "The  remedy  to  set  aside  a  franchise 
Irregularly  or  fraudulently  granted,  where 
the  party  to  whom  it  has  been  granted  Is  In 
the  exercise  of  the  privileges  it  confers.  Is 


by  quo  warranto  or  scire  facias  at  the  suit 
of  the  state^  and  not  by  an  equitable  action 
at  the  suit  of  private  parttes."  It  seems  to 
us  that  even  If,  as  contended  by  plaintiUt,  the 
ordinance  granting  the  franchise  was  illegal 
and  Improperly  enacted,  the  proper  remedy 
to  determine  this  question  Is  by  the  high  pre- 
rogative writ  of  quo  warranto,  and  not  by  an 
injunction  at  the  suit  of  a  private  citizen  and 
taxpayer  to  restrain  the  exercise  of  the  fran- 
chise. Clark  &  Marshall,  Private  Corpors- 
tlons,  vol.  1,  207;  People  t.  Utica  Ins.  Co., 
8  Am.  Dec.  243;  Dillon  on  Municipal  Cor- 
porations, voL  2,  {  844. 

We  therefore  conclude  that  the  learned  tri- 
al Judge  was  right  in  sustaining  the  d«^inur- 
rer  to  plaintlfTs  petition,  and  we  recommend 
that  the  Judgment  of  the  district  court  be  af- 
firmed. 

AMES  and  LETTON,  CO.,  concor. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  affirmed. 


BSCH  T.  QRAUB. 

(Supreme  Court  of  Nebraska.     Dec.  7,  1004.) 

BASTABDT— TRIAI^IWFAMT  IN  OOUBTBOOM— 

BVIDENCB. 

1.  It  is  not  error  for  the  court,  on  the  trial 
of  a  bastardy  case,  to  refuse  to  order  or  cause 
to  be  removed  from  the  coiu'troom  a  child  les« 
than  five  months  old,  brought  by  the  prosecu- 
trix with  her  to  the  witness  stand,  where  such 
child  was  not  exhibited  to  the  jury,  and  no  com- 
parison was  made  between  it  and  the  alleged 
father. 

2.  In  such  a  case  the  testimony  of  the  prose- 
cutrix that  she  was  the  mother  of  a  bastard 
child,  that  it  was  born  on  a  certain  date,  that 
it  is  a  girl,  and  the  accused  is  its  father,  to- 
gether with  the  fact  that  she  brought  a  child 
with  her  to  the  witness  stand,  is  sufficient  to 
warrant  the  inference  that  such  child  was  bom 
alive,  and  was  living  at  the  time  of  the  trial. 

3.  Evidence  ezammed,  and  held  sufficient  to 
sustain  the  verdict. 

(Syllabus  by  the  Court) 

Error  to  District  Court;  Lancaster  Connty; 
Cornish,  Judge. 

Action  by  Lizzie  Graue  against  Fred  ESscb. 
Judgment  for  plaintiff,  and  defendant  brins;s 
error.    Affirmed. 

Rose  &  (Tomstock,  for  plalntlflf  In  error. 
Bllllngsley  &  Greene  and  R.  H.  Hagelln,  for 
defendant  in  error. 

BARNES,  J.  Fred  Bach,  hereinafter  call- 
ed the  plaintiff,  prosecutes  error  from  a 
Judgment  of  th^  district  court  of  Lancaster 
county  by  which  he  was  found  to  be  the 
father  of  the  bastard  child  of  Lizzie  Graue. 
and  was  adjudged  to  pay  $100  per  year  for 
ten  years,  and  the  sum  of  $50  per  year  for 
four  yeara  thereafter,  for  Its  support,  to- 
gether with  the  costs  of  the  prosecution. 

1.  It  is  contended  by  the  plaintiff  that  the 

T  1.  See  Bastards,  vol.  6.  Cent  Dig.  H  XT3,  £3S. 
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court  erred  in  allowing  the  child  In  qnestlon 
to  remain  In  the  courtroom  during  the  trlaL 
It  appears  that  the  prosecutrix  came  into 
court  with  the  child,  which  was  less  than 
five  months  old,  in  her  arms;  that  nothing 
was  said  about  the  matter  until  the  dose  of 
the  plaintHTs  evldmce,  and  at  a  time  when 
the  cries  of  the  child  disturbed  the  counsel 
in  his  examination  of  one  of  the  witnesses. 
He  then  objected  to  its  presence,  and  a  con- 
troversy between  counsel  arose  over  the  mat- 
ter. It  does  not  appear  that  the  child  was 
exhibited  to  the  jury,  or  that  the  attention 
of  that  body  was  In  any  way  called  to  it, 
except  as  above  stated.  The  Jury  made  no 
comparison  to  ascertain '  whether  there  was 
any  resemblance  between  the  child  and  its 
putative  father.  It  does  appear,  however, 
that  one  of  the  attorneys  for  the  prosecu- 
tion made  a  remark  calculated  to  convey  the 
impression  that  the  child  looked  lUce  the 
plaintlfr  in  error,  but,  the  remark  being  ex- 
cepted to,  the  court  said:  "The  exception  is 
well  taken.  The  child  has  not  been  intro- 
duced in  evidence,  and  its  appearance  is  not 
to  be  considered  by  the  Jury,  and  you  should 
not  consider  the  statement  made  by  counsel." 
This  left  the  plaintiff  no  cause  of  complaint, 
so  far  as  that  matter  was  concerned.  As 
the  record  stands,  we  are  called  upon  to  de- 
termine whether  the  mere  presence  of  the 
illegitimate  cliiid  in  the  courtroom,  and  the 
fact  that  it  was  in  sight  of  the  Jury,  calls 
for  a  reversal  of  the  Judgment  In  other 
words,  did  the  court  err  in  refusing  to  order 
the  child  removed  from  the  courtroom?  In 
the  case  of  Hanawalt  v.  State,  64  Wis.  84, 
24  N.  W.  489,  54  Am.  Rep.  588,  the  court 
said:  "In  bastardy  proceedings  the  bastard 
child  may  not  be  exhibited  to  the  Jury  for 
the  puriwse  of  showing,  by  its  likeness  to  the 
defendant,  that  it  is  his  child."  Tills  rule 
seems  to  have  been  approved  by  us  In  In- 
gram v.  State,  24  Neb.  33,  37  N.  W.  943.  In 
fact,  it  is  believed  that  the  great  weight  of 
anthority  now  holds  that  a  child  less  than 
two  years  of  age  may  not  be  exhibited  to  the 
Jury  for  the  purpose  of  showing  its  likeness 
to  the  defendant  in  a  bastardy  proceeding. 
It  will  be  observed  that  in  this  case  no  such 
exhibition  was  In  fact  had,  and  it  appears 
that  the  court  made  a  finding  to  that  effect 
on  the  hearing  of  the  motion  for  a  new  trial, 
where  that  question  was  presented.  So  we 
hold  that  the  case  of  Hutchinson  v.  State, 
19  Neb.  262,  27  N.  W.  113,  states  the  cor- 
rect rule.  In  that  case  it  was  held  not  error 
for  the  trial  court  to  refuse  to  order  or  cause 
to  be  removed  a  seven  months  old  child 
brought  by  the  prosecutrix  to  the  witness 
stand;  there  being  no  reference  made  to  It 
during  the  trial  or  argument,  and  no  com- 
parison b^ng  made  between  it  and  the  al- 
leged father.  This  disposes  of  plaintiff's 
first  ground  of  error. 

2.  It  is  further  contended  that  the  evi- 
dence in  this  case  is  not  sufficient  to  sus- 
tain the  verdict  or  finding  that  the  plaintiff 


herein  was  the  putative  father  of  the  cliild 
in  question,  and  the  particular  ground  of 
this  contention  is  that  no  evidence  was  intro- 
duced to  show  that  the  child  was  bom  alive 
or  was  living  at  the  time  of  the  trial.  It 
seems  somewhat  singular  that  this  question 
should  be  urged  and  presented  after  the 
strenuous  argument  of  the  plaintiff's  counsel 
that  the  child  should  have  been  excluded 
from  the  courtroom,  and  should  not  have  been 
permitted  to  be  in  a  place  where  it  might 
be  even  seen  by  the  Jury.  But  we  are  dis- 
posed to  give  this  contention  our  serious  con- 
sideration. The  prosecutrix  testified  on  that 
question  as  follows:  "Q.  Are  you  the  mother 
of  the  child  that  has  been  bom?  A.  Tes, 
shr.  Q.  When  was  the  child  born?  A.  27th 
of  July.  Q.  Of  this  year?  A.  Yes.  Q.  Is  It 
a  girl  or  a  boy?  A.  It  Is  a  girl.  Q.  Who  is 
the  father  of  that  child?  A.  Fred  Esch." 
This  testimony,  considered  with  the  fact 
that  'the  prosecutrix  appeared  in  court  with 
the  child  in  her  arms,  and  no  question  was 
raised  as  to  whether  or  not  it  was  alive 
when  I>ora,  and  living  at  the  time  of  the 
trial,  until  after  the  verdict  was  rendered, 
would  seem  to  be  suiilcient  to  sustain  said 
verdict  Again,  in  Prlel  v.  Adams  (Neb.)  91 
N.  W.  636,  we  announced  the  following  rule: 
"In  a  prosecution  for  bastardy,  when  it  is 
proven  that  the  child  was  bom  upon  a  cer- 
'  tain  day,  it  may  be  Inferred  that  it  was 
I  bom  alive."  This  seems  to  conclusively  set- 
tle the  question. 

No  other  errors  are  assigned  or  argued  in 
the  brief  of  the  plaintiff,  and,  as  the  evi- 
dence on  all  other  questions  Is  sufficient  to 
sustain  the  verdict,  it  follows  that  the  Judg- 
ment of  the  ti-lal  court  was  right,  and  should 
be  affirmed. 

For  the  reasons  above  stated,  the  Judgment 
of  the  district  court  is  affirmed.    Affirmed. 


MAYS  V.  STATE. 
(Supreme  Court  of  Nebraska.     Dec.  7,  1904.) 

lOBGEBT—IDENTIPICATION— EVIDENCE— ALIBI- 
STATEMENT  OF  THIBD  PARTY— INSTBUC- 
TION— SEASONABLE    DOUBT. 

1.  Where,  on  the  trial  of  a  person  accused  of 
uttering  a  forged  check,  the  prosecuting  witness 
positively  identified  the  defendant  as  the  one 
who  gave  him  the  check,  and  his  evidence  was 
corroborated  by  another  witness  who  was  pres- 
ent when  the  check  was  cashed,  and  by  the 
facts  and  drcunuitanceB  surrounding  the  trans- 
action, it  cannot  be  said  that  such  identification 
was  not  sufficient  to  sustain  a  conviction. 

2.  A  defendant,  to  establisli  an  alibi,  must 
not  only  show  he  was  present  at  some  other 
place  about  the  time  of  the  alleged  crime,  but 
also  that  he  was  at  such  other  place  such  a 
length  of  time  that  it  was  impossible  for  him 
to  have  been  at  the  place  whore  the  crime  was 
committed,  either  before  or  after  the  time  he 
was  at  such  other  place. 

3.  The  testimony  of  a  witness  that  a  third 
person  had  stated  to  him  that  he  was  giiilty 
of  the  crime  of  which  the  defendant  was  ac- 

%  3.  See  Criminal  Law,  vol.  U.  Cent  Dig.  J  981. 
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cused   is   hearsay   evidence,   and  therefore   not 
admissible. 

4.  An  ordinary  written  statement  of  SQch 
third  person  that  he  committed  the  crime  in 
question,  which  is  not  sworn  tO'  and  is  not  pre- 
served in  tlie  form  of  a  deposition  is  not  com- 
petent evidence,  and  should  not  be  received  at 
a  defense  to  the  prosecution. 

5.  We  decline  to  approve  of  the  instruction 
given  in  this  case  defining  a  reasonable  doubt, 
as  set  forth  in  the  opinion  herein,  but  in  view 
of  our  former  decisions  we  cannot  reverse  the 
judgment  herein  for  the  giving  of  that  instruc- 
tion. Li  Hie  V.  The  State  (Neb.)  100  N.  W.  816, 
followed. 

(Syllabus  by  the  Ourt.) 

Error  to  District  Court,  Buffalo  CJounty; 
Hpstetler,  Judge. 

H.  J.  Mays,  alias  J.  K.  Thompson,  was 
convicted  of  uttering  a  forged  check,  and 
brings  error.    Affirmed. 

William  OasUn  and  Frank  B.  Beeman,  toe 
plaintiff  in  error.  F.  N.  Prout,  and  Norrls 
Brown,  for  the  State. 

BARNES,  3.  The  state  prosecuted  one  H. 
J.  Mays,  in  the  district  court  of  Buffalo  coun- 
ty, on  an  Information  containing  two  counts. 
The  first  count  charged  him  with  forging  a 
certain  check  purporting  to  be  signed  by  one 
Martin  Bleck,  on  the  City  National  Bank  of 
Kearney,  Neb.,  for  the  sum  of  $57;  and  the 
second  count  charged  him  with  uttering  and 
passing  said  forged  check,  knowing  tlie  same 
to  have  been  forged.  Tbe  trial  resulted  in 
a  verdict  of  not  guilty  on  the  first  count, 
and  guilty  as  charged  in  tbe  second  coimt 
After  overrultng  defendant's  motion  for  a 
new  trial,  tbe  court  sentenced  blm  to  be  con- 
fined in  tbe  State  Penitentiary  for  a  period 
of  three  years,  and  pay  a  fine  of  $1(X),  to- 
gether with  the  costs  of  the  prosecution. 
From  that  Judgment  he  prosecutes  error. 

1.  The  accused  contends  ttiat  the  evidence 
ik  not  sufficient  to  sustain  the  yerdict,  be- 
cause of  an  alleged  failure  to  identify  him 
as  the  person  who  passed  tbe  check  on  tbe 
prosecuting  witness.  He  also  claims  tbat 
the  evidence  establishes  an  alibi;  and  these 
assignments  of  error  will  be  considered  to- 
gether. An  examination  of  the  evidence  con- 
tained in  the  bill  of  exceptions  discloses  that 
the  prosecuting  witness,  Switz,  positively 
identified  the  accused  at  the  Jail,  the  next 
day  after  he  was  arrested,  as  the  man  tor 
whom  be  cashed  the  check;  that  lie  again 
identified  blm  as  positively  at  the  trial, 
and  gave  such  a  circumstantia]  account  of 
the  transaction  by  which  he  took  the  check 
from  the  accused  In  payment  of  a  small  ptu*- 
chase  of  goods,  and  paid  him  the  difference 
of  $38  in  cash,  as  to  leave  no  reasonable 
doubt  that  the  accused  was  the  person  who 
uttered  the  check.  Again,  tbe  witness,  Johur 
son,  who  was  present  at  the  time  the  check 
was  cashed,  positively  identified  tlie  accused 
as  the  person  who  passed  it  on  the  complain- 
ing witness.  In  additi(m  to  the  testimony  of 
these  witnesses,  other  corroborating  facts 
and  circumstances  were  shown;  so  we  are 
of  tbe  opinion  that  the  Identification  of  the 


accused  as  the  person  who  uttered  the  check 
in  question  was  complete. 

We  have  carefully  examined  the  evidence 
to  ascertain  what  it  shows  on  the  question 
of  tbe  alibi,  contended  tor  by  counsel,  and 
we  are  unable  to  sustain  that  contention. 
No  witness  fixes  the  whereabouts  of  tlie  ac- 
cused at  any  particular  place  at  any  exact 
point  of  time;  no  one  pretends  to  definitely 
fix  the  time  of  the  events  detailed  by  his 
evidence;  and  it  appears  that  after  tbe  ac- 
cused was  first  seen  on  the  evening  tbe 
check  was  uttered  there  was  plenty  of  time, 
before  be  was  arrested,  for  blm  to  have  Tisit- 
ed  all  of  tiie  places  where  be  was  seen,  or 
where  he  claims  to  have  been  on  that  occa- 
sion. The  rule  is  that  "a  defendant,  to  es- 
tablish an  alibi,  must  not  only  show  he  was 
present  at  some  other  place  at  the  time  of 
the  alleged  crime,  but  also  that  be  was  at 
such  other  place  such  a  length  of  time  that 
it  was  Impossible  for  him  to  have  been  at 
tbe  place  where  the  crime  was  committed, 
either  before  or  after  the  time  be  was  at 
such  other  place."  Klein  t.  People,  113  III. 
506.  So  we  are  constrained  to  hold  that  the 
evidence  was  amply  sufficient  to  sustain  the 
verdict 

2.  Ctounsel  for  the  accused  further  con- 
tends that  the  court  erred  in  excluding  the 
evidence  of  an  alleged  confession  of  one  Har- 
ry Wilson,  who  seems  to  have  been  acting 
with  the  defendant  in  tbe  transactions  lead- 
ing up  to  the  commission  of  the  crime  of 
which  he  was  convicted.  It  appears  tha 
Wilson  had  broken  Jail,  and  was  tben,  and 
still  is,  at  laige^  a  fugitive  from  Justice.  He 
told  the  defendant's  counsel  and  another 
that  he  was  the  one  who  uttered  tbe  check, 
and  left  a  written  statement  to  tbat  effect 
when  he  made  his  escape.  At  the  trial 
counsel  offered  to  prove  Wilson's  statement 
by  his  own  evidence,  which  offer  was  exclud- 
ed. No  authority  need  be  cited  to  show  that 
this  evidence  was  hearsay,  pure  and  simple, 
and  was  properly  excluded  tor  that  reason, 
if  for  no  other.  As  to  the  written  state- 
ment. It  was  not  sworn  to,  was  not  preserved 
in  the  form  of  a  deposition,  nor  did  it  possess 
any  of  the  elements  which  would  render  It 
competent  evidence  for  any  purpose  what- 
ever, and  the  court  did  not  err  in  excluding  it. 

3.  Error  is  also  assigned  for  the  givinf; 
of  paragraph  No.  IS  of  the  court's  instruc- 
tions, as  follows:  "A  reasonable  doubt,  as 
used  in  these  Instructions,  to  Justify  an  ac- 
quittal, musrt  be  a  reasonable  one  arising 
from  a  candid  and  impartial  Investigation  (^ 
all  the  evidence  in  the  case.  A  doubt  pro- 
duced by  an  undue  sensibility  in  the  mind  of 
any  Juror  in  view  of  the  consequences  of 
his  yerdict  is  not  a  reasonable  doubt,  and 
the  Jury  is  not  allowed  to  create  sources  of 
materials  of  doubt  by  resorting  to  trivial  or 
fanciful  suppositions  and  remote  conjectures 
as  to  a  possible  state  of  facts  differing  from 
these  established  by  the  evidence.  Yoa  are 
not  at  liberty  to  disbelieve  as  Jurors^  if  from 
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all  the  evidence  yon  believe  as  men.  ToTir 
oath  Imposes  (m  yon  no  obligation  to  doubt, 
■wbete  no  donbt  would  exist  if  no  oath  bad 
been  administered.  '  If,  after  a  careful  and 
impartial  examination  and  consideration  of 
all  ttie  evidence  In  the  case,  you  can  say 
that  you  feel  an  abiding  conviction  of  the 
guilt  of  the  dbfendant,  and  are  fully  satis- 
fled  to  a  moral  certainty  of  the  truth  of  the 
charge  made  against  him,  then  you  are  sat- 
isfied beyond  a  reasonable  doubt"  The  prin- 
ciples enunciated  in  this  instruction  have 
been  approved  by  us.  See  Willis  v.  State,  43 
Neb.  102,  61  N.  W.  254.  About  two  years 
after  the  opinion  in  that  case  was  filed, 
Commissioner  Irvine,  in  Barney  v.  State,  49 
Neb.  515,  68  N.  W.  636,  in  discussing  this 
instruction,  said:  "Whenever  a  court  under- 
takes to  define  a  reasonable  doubt*  It  opens 
the  way  to  a  vast  amount  of  speculative  rea- 
soning, without  any  very  practical  applica- 
tion. As  said  by  Judge  Thompson,  in  hl« 
work  on  Trials:  'AH  the  definitions  are  Uttle 
more  than  metaphysical  paraphrases  of  an 
expression  invented  by  the  common-law 
Judges,  for  the  very  reason  that  it  was  capa- 
ble of  being  understood  and  applied  by  plain 
men  in  the  Jury  box.'  2  Thompson,  Trials,  ( 
2463.  The*  writer  very  much  doubts  whether 
any  confusion  has  ever  existed  in  the  mind 
of  a  juryman  in  regard  to  the  meaning  of 
the  term,  except  where  that  confusion  has 
arisen  from  such  attempts  to  define  the 
term."  So  it  appears  that  by  our  later  hold- 
ings we  have  disapproved  of  this  form  of 
Instruction,  but  have  declined  to  reverse  a 
case  simply  because  It  was  given  to  the 
Jnry.  Again,  it  was  said  in  Lillie  v.  State, 
(Neb.)  100  N.  W.  316-323,  after  quoting  from 
the  language  of  Mr.  Commissioner  Irvine 
above  quoted:  "The  Instruction  may  be  de- 
serving of  some  of  the  crltidam  it  has  pro- 
voked, but  In  Tlew  of  the  former  decisions 
of  this  court  we  cannot  reverse  this  Judg- 
ment solely  on  account  of  the  giving  of  this 
instruction."  So,  while  we  do  not  approve 
of  the  instruction,  we  feel  bound  by  the  doc- 
trine announced  in  our  later  decisions,  and 
we  cannot  reverse  the  Judgment  in  this  case 
solely  on  the  grbund  of  giving  this  Instruc- 
tion. 

A  careful  examination  of  the  bill  of  excep- 
tion!) iintiRflps  xis  that  no  error  was  commit- 
ted by  the  trial  court  In  the  admission  or  ex- 
clusion of  evidence.  The  record  discloses  no 
reversible  error,  and  the  judgment  of  the 
district  court  Is  therefore  affirmed. 

Affirmed. 


CHICAGO.  B,  &  Q.  RY.  CO.  v.  SEVCEK. 
(Supreme  Court  of  Nebraska.     Dec.  7,   1904.) 

BAILBOADS— KnXINO  STOCK— FAILURE  TO 
FENCK— EVIDENCE. 

1.  Where  a  railroad  company  outside  of  the 
limits  of  a  city,  town,  or  village  has  established 
a    flsK  station   with   platform,   elevator,    office, 


and  scales,  coalhonse,  corn  cribs,  etc.,  tor  public 
use,  it  Ja  not  bound,  under  the  provisions  of 
the  starate  requiring  railroads  to  be  fenced,  to 
fence  its  road  in  such  a  manner  as  to  prevent 
the  public  from  having  proper  access  to  its 
station  grounds.  • 

2.  The  failure  to  fence  is  ezcnsable,  however, 
only  to  an  extent  sufficient  to  afford  the  public 
and  the  railroad  company  necessary  facilities 
for  transacting  the  business  reasonably  to  be 
expected  at  this  locality. 

3.  It  is  the  locality  where  animals  pass  onto 
the  right  of  way  that  determines  the  liability 
of  the  company,  as  between  a  place  where  the 
statute  requires  it  to  fence  its  road  and  a  lo- 
cality which  it  is  not  required  to  fence. 

4.  Under  the  facts  in  this  case,  held  that  the 
railroad  company  was  not  excused  from  fencing 
its  road  at  the  point  where  the  animals  went 
upon  the  right  of  way,  and  that  it  was  liable 
for  the  killing  of  the  same. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Brror  to  District 
Court,  Howard  County;    Qutterson,  Judge. 

Action  by  Albert  Sevcek  against  the  Chi- 
cago, Burlington  &  Qulncy  Railway  Com- 
pany. Judgment  for  plaintifF,  and  defendant 
brings  error.    Affirmed. 

J.  W.  Deweese  and  Frank  E.  Bishop,  for 
plaintiff  in  error.  T.  T.  Bell,  for  defendant 
In  error.. 


LBTTON,  G.  The  sole  question  presented 
in  this  case  is  whether  or  not  the  railway 
company  is  liable  for  the  killing  of  six  hogs 
belonging  to  defendant  in  error,  which  were 
killed  at  a  point  within  the  station  grounds 
at  the  station  of  Warsaw,  in  Howard  county. 
Warsaw  Is  a  flag  station  on  the  line  of  the 
railroad.  There  is  no  town  or  village  at  the 
station,  but  there  is  a  platform,  side  track, 
elevator,  office,  and  scales,  stockyards,  coal- 
house,  and  com  cribs.  The  railroad  track 
runs  nearly  straight  east  and  west  a  side 
track  being  on  the  sonth  side  of  the  main 
track,  about  900  feet  long.  At  this  point,  for 
a  distance  of  about  1,200  feet  the  right  of 
way  Is  200  feet  wide,  on  the  north  side  of  the 
track  being  60  feet  and  on  the  south  side 
150  feet  from  the  center  line  of  the  track. 
The  elevator,  stockyards,  com  crib,  and  coal- 
house  are  all  situated  upon  the  south  side  of 
the  track,  while  the  platform  is  upon  the 
north  side.  There  is  also  upon  these  grounds 
a  boose  which  Is  occupied  part  of  the  year 
by  a  man  who  attends  to  buying  and  ship- 
ping grain  at  the  elevator.  A  public  high- 
way runs  across  the  right  of  way  between 
the  stockyards  and  the  elevator  almost  at 
right  angles  to  the  track.  The  evidence 
shows  that  Warsaw  Is  a  time  card  station, 
which  has  the  time  for  the  arrival  and  de- 
parture of  trains  set  down;  that  no  ticket 
otB.ce  or  waiting  room  is  there,  and  no  tick- 
ets are  sold  at  the  station,  but  that  tickets 
are  sold  from  other  points  to  that  place. 
There  are  usually  from  40  to  50  car  loads  of 
freight  per  year,  and  grain,  live  stock,  emi- 
grant   movables,    and    machinery,   baggage, 

ir  2.  See  RallroadB.  toI.  41,  Cent.  Dig.  ({  1436,  143>, 
I«U.  1442. 
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and  trunks,  and  people  are  loaded  and  un-  < 
loaded  at  the  platform,  stock  is  shipped  and  I 
received  at  the  stockyards,  and  coal  received  | 
and  sold  at  the  coalhouse.  j 

Section  10,020,  /C.  47,  Cobbey's  Ann.  St  ! 
1903,  requires  all  railroads  to  erect  and  I 
maintain  fences  on  the  sides  of  their  railroad  ' 
suflScient  to  prevent  cattle,  horses,  sheep,  and  ' 
hogs  from  getting  on  the  railroad,  except  at 
the  crossings  of  public  roads  and  highways, 
and  within  the  limits  of  towns,  cities,  and 
villages,  and  requires  them  at  all  road  cross- 
ings to  maintain  cattle  guards  sufficient  to 
prevent  cattle,  horses,  sheep,  and  bogs  from  ; 
getting  onto  such  railroad,  and  makes  the  ; 
railroad  corporation  liable  for  damages  to  i 
stock  killed  or  Injured  where  the  fences  and  | 
guards  are  not  In  sufficiently  good  repair  to  ; 
accomplish  the  object  for  which  the  same  axe 
prescribed.  If  this  statute  is  to  be  con- 
strued literally,  tbe  only  exception  to  the 
requirement  of  fencing  Is  In  public  highways 
and  within  the  limits  of  towns,  cities,  and 
villages;  and,  since  Warsaw  Is  neither  a 
town,  city,  nor  village,  the  defendant  has 
no  defense.  Must  the  statute  be  strictly 
and  literally  construed?  This  statute  has 
heretofore  come  before  this  court  for  con- 
sfTucHon  witb  reference  to  the  duty  of  the 
railroad  company  to  fence  near  Its  switch 
tracks.  In  C,  B.  ft  Q.  By.  Oo.  T.  Hogan, 
27  Neb.  801,  43  N.  W.  1148,  where  It  was 
stipulated  that  the  corporate  limits  of  a  city, 
with  buildings  thereon,  extended  along  one 
side  of  tbe  various  side  tracks  of  a  railway, 
the  land  on  the  other  side  not  being  platted, 
that  the  side  tracks  were  necessary  for  the 
business  of  the  company,  and  that  It  would 
be  Inconvenient  and  unsafe  to  the  employes 
of  the  company  If  the  cattle  guard  and  fence 
were  erected.  It  was  held  that  the  railway 
company  was  not  required  to  fence  Its  tracks 
at  that  point  Upon  a  rehearing  the  former 
conclusion  was  reaffirmed,  and  the  action 
was  reversed  and  dismissed.  30  Neb.  686, 
46  N.  W.  1015.  In  Union  Pacific  Ry.  Co.  v. 
Knowlton,  43  Neb.  751,  62  N.  W.  203,  an  ani- 
mal was  killed  at  a  point  about  midway  be- 
tween the  limits  of  the  city  of  Lincoln  and 
the  village  of  West  Lincoln.  On  the  part  of 
the  railroad  company  It  was  contended  that 
tbe  point  was  within  the  actual  limits  of  the 
Lincoln  yard,  that  the  track  was  in  constant 
use  In  the  making  up  of  trains,  and  that  a 
fence  thereon  would  be  dangerous  to  em- 
ployes. The  court  says:  "It  Is  conclusively  ' 
shown  that  tbe  defendant's  depot  grounds 
are  situated  more  than  a  mile  distant  from 
the  point  of  collision.  Nor  is  there  In  the 
record  any  evidence  tending  to  prove  that 
the  use  of  the  track  between  Lincoln  and 
West  Lincoln  was  necessary  in  the  making 
up  of  trains,  or  that  tbe  facilities  afTorded 
by  the  tracks  within  the  yard  limits  were  In- 
sufficient for  that  purpose.  Tbe  most  that 
can  be  claimed  by  the  defendant*ls  that  It  Is 
convenient  for  It  to  use  the  track  In  ques- 
tion In  making  up  its  trains,  and  that  It  was 


occasionally    used    for   that  purpose.     Tbe 
Legislature  could  not  have  Intended  tbe  pro- 
vision of  the  exception  above  noted  to  in- 
clude tracks  outside  of  the  limits  of  cities, 
towns,   and   villages  remote  as  Is  this   one 
from  the  depot  grounds  and  side  tracks,  and 
not  necessary  for  use  in  making  up  trains." 
In  Minnesota  a  similar  statute  made  no  ex- 
ceptions as  to  fencing  within  cities  or  vil- 
lages, and  the  court  held  that  there  was  no 
reason   why   the   requirements   of   the   act 
should  not  apply  within  cities  and  villages  as 
well  as  in  the  country,  and  that  other  pro- 
visions of  the  law  with  reference  to  obstruct- 
ing streets  and  highways  would  prevent  tbe 
Indosure  of  the  railroad  track  at  such  points. 
The  court  further  said,  however:    "There  Is 
another  exception  implied  as  to  places  re- 
quired to  be  left  open  by  the  public  neces- 
sity or  convenience,  such  as  grounds  about 
stations,  which  are  used  for  the  entrance  or 
exit  of  passengers  or  tbe  receipt  and  deliv- 
ery of  freight;    but  this  public  convenience 
is  the  limit  of  the  exception."    Greeley  v.  St 
Paul,  M.  &  M.  Ry.  Co.,  33  Minn.  136,  22  N. 
W.  170,  53  Am.  Rep.  46.     The  statute  Is  an 
exercise  of  the  police  power  of  tbe  state  en- 
acted for  the  welfare  not  of  the  railroad,  but 
of  the  people.    The  object  of  statutes  of  this 
nature  is  primarily  the  benefit  of  the  public, 
and  secondarily  for  the  benefit  of  private  in- 
dividuals.     In    its    construction,    therefore, 
courts  must  give  that  construction  which  is 
most  for  the  public  benefit,  and  must  con- 
sider In  a  secondary  degree  what  Is  the  in- 
terest of  the  Individual.    To  enforce  tbe  stat- 
ute according  to  the  letto"  would  effectually 
deprive  the  public  of  all  the  convenience  and 
advantage  obtained  by  tbe  location  of  a  rail- 
road   station,   grain   and   coal    market    and 
stockyard  at  that  point,  and  would  prohibit 
every  railroad  corporation  from  maintaining 
transportation  facilities  for  the  convenience 
of  farming  communities  away  from  the  lim- 
its of  towns,  cities,  or  villages.    It  is  not  tbe 
benefit  to  the  railroad  that  is  to  be  consider- 
ed so  much  as  the  welfare  and  convenience 
of  the  public.    Every  railroad  company   in 
this  state  is  required  by  statute  to  furnish 
sufficient  accommodations  for  the  transpor- 
tation of  passengers  and  freight  and  to  take, 
transport  and  discharge  all  passengo^   to 
and  from  such  stations  as  the  trains  stop  at 
from  or  to  all  places  and  stations  upon  their 
road,  on  the  due  payment  of  fare  or  freight 
bill.    Under  this  section  the  railroad  com- 
pany is  compelled  to  transport  passengers  to 
Warsaw  upon  the  due  payment  of  fare,  and 
to  furnish  them  proper  facilities  for  aeces-s 
to  or  egress  from  their  station  platform.     It 
Is  unreasonable  to  suppose  that  the  law  corn- 
pels  a  railroad  company  to  furnish  facilities 
to  tbe  public,  and  at  the  same  time  it   be 
compelled  by  another  law  to  fence  the  pablic 
out   from    such    facilities.     This   would    be 
manifestly  a  forced  construction  of  the  law. 
The  Legislature  certainly  never  Intended  to 
prevent  a  railroad  company  from  furnishing 
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sacb  facilities  to  rural  commnuitles  In  which 
no  town  or  village  exists,  where  the  demand 
justifies  the  giving  of  the  same.  As  between 
the  right  of  the  public  to  thus  be  accommo- 
dated and  the  danger  of  the  loss  to  the  own- 
er of  live  stock  by  the  straying  of  his  ani- 
mals upon  the  track,  the  benefit  to  the  public 
is  of  more  importance,  and  there  Is  an  im- 
plied exception  to  the  strict  letter  of  the  stat- 
ute, which  Is  dictated  by  sound  reason. 

We  agree,  therefore,  with  the  contention  of 
the  plaintiff  in  error  that  a  railroad  company 
Is  not  bound  to  fen(«  its  tracks  In  such  a 
manner  as  to  exclude  the  public  from  proper 
access  to  Its  station  grounds.  The  failure  to 
fence  Is  excusable,  however,  only  to  an  ex- 
tent sufilclent  to  afford  the  public  and  the  rail- 
road company  necessary  facilities  for  trans- 
acting the  business  reasonably  to  be  expected 
at  this  locality.  While  the  railroad  company 
would  be  excused  from  fencing  a  sufiident 
portion  of  its  right  of  way  to  allow  the  public 
access  to  the  loading  and  unloading  facilities 
there  provided,  it  would  not  be  excused  for  a 
failure  to  fence  another  or  greater  space.  At 
the  locality  in  question,  however,  we  see  no 
reason  why  the  railroad  company  should  not 
have  fenced  its  right  of  way  on  the  north 
side  to  connect  with  the  fence  on  the  west 
side  of  the  highway,  as  well  as  to  have  fenced 
it  to  the  highway  fence  on  the  east  side  of 
the  road,  as  it  actually  did.  It  is  the  locality 
where  animals  pass  on  to  the  rlj^nt  of  way 
that  determines  the  liability  of  the.  company 
as  between  a  place  where  the  statute  requires 
it  to  fence  its  road  and  a  locality  which  it  Is 
not  required  to  fence. 

It  appears  from  the  plat  that  both  sides  of 
the  highway  running  north  from  the  right  of 
way  are  fenced,  and  that  the  tract  of  land 
from  whonce  the  hogs  went  upon  the  right 
of  way  was  not  open  to  the  public  highway. 
To  fence  the  right  of  way  at  this  point  would 
In  no  manner  interfere  with  the  access  of  the 
public  to  the  transportation  facilities  afforded 
l»y  the  station.  It  was  private  property  over 
which  the  hogs  came,  on  which  the  public 
would  be  trespassers.  Under  the  circumstan- 
ces presented  by  this  case  the  principle  in- 
voked by  the  plaintiff  in  error  does  not  apply. 
We  cannot  speculate  upon  the  proposition  as 
to  whether,  even  If  the  fence  had  been  along 
the  north  side  of  the  right  of  way,  the  hogs 
wonid  have  gotten  onto  the  track  by  travel- 
ing east  to  the  line  of  the  highway.  The  plat 
In  evidence  shows  a  fence  along  the  highway, 
but  whether  it  is  hog-tight  or  not  does  not 
appear.  There  is  no  evidence  to  show  that 
they  came  upon  the  right  of  way  at  the  high- 
way; and  there  is  evidence  to  show  that  they 
came  upon  the  right  of  way  at  a  point  where 
the  tra(*  might  have  been  fenced  without  in- 
convenience to  the  public  or  the  employes  of 
plaintiff  in  error.  We  believe  it  was  the  duty 
of  the  railroad  company  under  the  statute  to 
have  ft  fence  at  this  point,  and  that  they  are 
therefore  liable  for  the  actual  value  of  the 
bogs  kilted. 


We  recommend  that  the  Judgment  of  the 
district  court  be  affirmed. 

AMES  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the  dis- 
trict court  Is  affirmed. 


HARDINGER  v.  MODERN  BROTHER- 
HOOD OF  AMERICA. 

(Supreme  Court  of  Nebraska.     Dec.  21,  1904.) 

IfTTTUAL  BENEFIT  INSHBAKCK — AOTIOW  ON  POL- 
ICT— SUICIDE— EVIDENCE — QUES- 
TION   FOB    JUBT. 

1.  In  a  suit  upon  a  mutual  benefit  certificate, 
where  the  defense  interposed  Is  suicide,  the  bur: 
den  ii  upon  the  defendant  to  establish  such 
fact  by  a  prepondemnce  ef  the  evidence. 

2.  The  question  of  the  proximate  cause  of  the 
death  in  such  an  action  is  ordinarily  a  (question 
of  fact  for  the  jury,  and  should  not  l>e  taken 
from  its  determination  unless  the  evidence  is 
of  such  a  nature  as  to  clearly  and  certainly 
point  to  but  one  reasonable  conclusion. 

3.  Sovereign  Camp  Woodmen  of  America  v, 
Hrub,v  (Neb.)  96  N.  W.  998,  examined  and  dis- 
tinguished. 

4.  When  circumstantial  evidence  only  is  re- 
lied on  to  establish  suicide,  the  defense  fails 
unless  the  circumstances  exclude  with  reason- 
able certainty  any  hypothesis  of  death  by  ac- 
cident or  by  the  act  of  another.  Modem  Wood- 
men of  America  v.  Kozak,  88  N.  W.  248,  63 
Neb.  14G,  followed  and  approved. 

o.  Held,  that  under  the  facts  and  circum- 
stances proven  in  this  case  reasonable  minds 
miglit  diSer  as  to  whether  deceased  came  to  his 
death  from  a  wound  inflicted  by  his  own  hand 
with  suicidal  intent,  and  that  such  question 
shoold  have  been  submitted  to  the  jury  under 
proper  instructions. 

(SyUabos  by  the  Court.) 

Commissioners'  Opinion.  Error  to  Dis- 
trict Court,  Dawson  County ;  Ontterson, 
Judge. 

Action  by  Elizabeth  Hardinger,  as  guard- 
ian of  Norman  L.  Hardinger,  against  the 
Modem  Brotherhood  of  America.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Warrington  &  Stewart  and  H.  M  Sinclair, 
for  plaintiff  in  error.  J.  E.  Markley  and 
Geo.  C.  Gillan,  for  defendant  in  error. 

OLDHAM,  C.  The  Modern  Brotherhood 
of  America,  defendant  In  error  in  this  case. 
Is  a  fraternal  beneficiary  association  doing 
business  in  this  state.  It  Issued  a  member- 
ship cerOflente  to  one  George  S.  Hardinger 
upon  his  Joining  a  lodge  of  this  association 
at  Overton,  In  Dawson  county.  Neb.,  on  May 
8,  1899,  which  provided,  in  substance,  that 
in  case  of  the  death  of  s-nid  member  while 
in  good  standing  In  the  lodge  the  beneficiary 
therein  named  shall  participate  in  the  mor- 
tuary fund  of  said  association  to  an  amount 
not  exceeding  $3,000  within  90  days  after 
proof  of  such   death.     This  certificate   also 

^  1.  See  Insurance,  toL  28,  Cent.  Dlf.  {{  1663,  VSM. 
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contained  the  following  proviso:  "If  the 
holder  of  this  certificate  shall  die  by  his 
own  hand,  whether  sane  or  insane,  then  this 
certificate  shall  be  nnll  and  void  and  of  no 
effect,  and  all  moneys  which  shall  have  been 
paid  and  all  rights  and  benefits  which  may 
have  accrued  on  account  of  this  certificate 
shall  be  absolutely  forfeited."  PlalntlfT  In 
this  action  Is  the  wife  of  George  S.  Hardin- 
ger,  and  the  beneficiary  named  In  the  cer- 
tificate. On  the  6th  day  of  April,  1905J, 
Hardinger  was  found  on  Wooded  Island,  In 
Jackson  Park,  In  the  city  of  Chicago,  111., 
dead  or  dying  from  a  pistol  shot  wound  In 
his  head.  Payment  of  benefits  were  refused 
by  the  association,  and  this  action  was 
brought  In  the  district  court  of  Dawson  coun- 
ty by  the  beneficiary  to  enforce  payment 
thereof.  The  association,  for  Its  defense,  al- 
leged suicide.  On  the  trial,  when  all  the  evi- 
dence had  been  taken,  the  trial  court  directed 
a  verdict  for  the  defendant  This  was  done 
upon  the  theory  that  there  was  but  one  rea- 
sonable conclusion  to  be  drawn  from  the 
evidence,  and  that  was  that  Hardinger  took 
his  own  life.  Judgment  was  rendered  upon 
.  this  verdict,  from  which  error  Is  prosecuted 
to  this  court  by  plaintiff. 

The  only  assignment  of  error  necessary  to 
review  Is  that  the  court  erred  In  directing  a 
verdict  under  the  testimony.  A  careful  re- 
view of  the  evidence  contained  In  the  bill  of 
exceptions  shows  that  Wooded  Island,  the 
place  of  the  tragedy.  Is  located  In  Jackson 
Park,  In  the  city  of  Chicago,  and  is  one  of 
the  public  parks  In  that  city.  This  Island  Is 
surrounded  by  a  lagoon  of  water,  and  Is  a 
long,  narrow  strip  of  land,  containing  about 
20  acres.  It  Is  widest  at  the  south  end,  and 
gradually  tapers  to  a  very  narrow  point  at 
the  north  end  of  the  Island.  There  are  two 
bridges,  one  at  the  north  and  one  at  the 
south  end  of  the  Island,  over  which  foot  pas- 
sengers enter.  There  Is  a  fringe  of  willows 
and  shrubbery  about  25  yards  In  width 
around  the  shore  of  the  entire  tract  This 
shrubbery  Is  quite  dense  in  most  places.  The 
Island  Is  patrolled  by  park  policemen,  two 
of  whom  were  on  the  Island  at  the  time  the 
shot  was  fired  that  resulted  In  Hardlnger's 
death.  These  police  officers  are  the  only  wit- 
nesses that  testified  concerning  the  facts 
and  circumstances  surrounding  the  tragedy. 
Maher,  one  of  these  officers,  who  had  been  on 
the  Island  from  1  o'clock  in  the  afternoon  un- 
til the  time  of  Hardlnger's  death,  which  oc- 
curred at  7:10  p.  m.,  testified  as  follows:  "Q. 
Do  you  remember  the  occurrence  of  finding 
a  man  there  dead  that  evening?  A.  Yes. 
Q.  State  what  you  first  observed.  A.  I  was 
about  200  yards  away.  1  heard  the  shot 
and  then  Officer  Brown  was  coming  along, 
and  we  thought  It  was  somebody  shooting  at 
dncks  In  the  lagoon  at  the  l^me.  Officer 
Brown  said,  "There  Is  somebody  shooting 
ducks  on  the  lagoon.'  He  went  through  the 
shrubbery,  iind  I  went  In  the  edge  of  the 
shrubbery,  and  there  was  an  old  log  laid  in  the 


shrubbery,  and  we  saw  Hardlnger's  body  ly- 
ing alongside  of  the  log.  Brown  was  In  the 
edge  of  the  shrubbery  at  the  time,  and  I  was 
right  close  to  him,  about  a  oonple  of  yards. 
Q.  Oo  on,  and  describe  now  Just  what  joa 
observed  as  to  the  position  of  the  body.  A. 
He  had  evidently  been  sitting  on  this  log. 
and  he  had  a  revolver  at  his  right-band  aide, 
and  the  bullet  lodged  In  the  left  eye.  He 
was  not  quite  dead  at  the  time,  so  Officer 
Brown  stayed  with  him,  and  I  went  over  to 
the  Wooded  Island  police  station,  and  tbey 
came  with  the  wagon."  This  witness  far- 
ther testified  that  the  revolver  by  the  side  of 
the  deceased  had  three  empty  chambers  In  it 
and  three  chambers  with  cartridges,  one  of 
which  appeared  to  have  been  recently  dis- 
charged. He  also  said  that  Hardinger  was 
unconscious  when  they  came  to  him ;  never 
spoke  and  only  lived  a  few  minutes  after 
their  arrival.  He  further  described  the 
wound,  saying  the  bullet  had  entered  through 
the  right  temple,  near  the  right  eye.  and 
penetrated  to  the  left  eye,  where.  In  his 
judgment.  It  had  lodged.  He  also  testified 
that  they  could  not  see  Hardinger  from 
where  they  were  standing  when  the  shot  was 
fired,  even  If  he  had  been  standing  np,  be- 
cause there  was  an  elevation  or  a  kind  of 
a  hill  between  them  and  the  place  of  the 
shooting.  He  also  said  deceased's  bat  was 
lying  or  the  wesi.  side  of  the  log  and  bis  body 
OP  the  east  side.  The  testimony  of  Officer 
Brown  was  the  same  In  all  essential  points 
as  that  of'  Officer  Maher,  differing  solely  In 
his  estimate  of  the  distance  between  the  de- 
ceased and  the  officers  at  the  time  the  shot 
was  fired,  and  also  stating  that  the  bat  of 
deceased  was  on  the  log  or  the  stump  of 
the  log  by  which  he  was  lying  when  found. 
This  slight  variance  tends  to  throw  no  light 
on  any  material  circumstances  surrounding 
the  death.  When  Officer  Maher  notified  the 
authorities,  an  ambulance  wagon  was  sent 
to  the  Island,  and  the  body  of  deceased  was 
taken  to  the  morgue,  where  it  was  identified 
by  bis  widow,  plaintiff  In  this  action,  and 
turned  over  to  her  for  burial  On  Hardln- 
ger's body  the  officers  found,  among  other 
things,  a  memorandum  book  giving  his  name 
and  place  of  residence,  the  numbo:  of  his 
watch,  and  the  size  of  his  bat  and  contain- 
ing the  following  entry:  "There  is  nothing 
to  tell;  simply  weary."  This  mranorandom 
book  was  offered  In  evidence,  and  has  the 
appearance  of  a  book  that  had  been  carried 
for  some  time  by  the  deceased.  The  entries 
In  this  book  are  conceded  to  have  been  In 
the  handwriting  of  the  deceased.  There  Is 
nothing  to  indicate  that  any  of  the  entries 
had  been  newly  made,  and  there  Is  no  evi- 
dence that  deceased  bad  a  pencil  about  bim 
when  found,  altliough  these  entries  were 
made  with  a  lead  pencil  and  are  dim  from 
apparent  wear.  As  tending  to  show  a  prob- 
able motive  for  suicide,  it  was  proven  that 
Hardinger  was  formerly  the  cashier  of  a 
bank  at  Overton,  Neb.,  and  that  he  was  short 
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in  his  accounts,  and  had  for  this  reason  been 
Usmissed  from  his  position  as  cashier.  This 
Kxmrred.  nearly  three  years  before  his  death, 
ind  there  is  no  evidence  tbat  he  was  ever 
prosecuted,  or  threatened  with  prosecution, 
>D  account  of  his  defalcation.  There  was  al- 
io evidence  Introduced  tending  to  show  that 
Sardiuger  was  overcome  by  escaping  gas 
ivhile  alone  at  tils  home  in  Jane,  1901,  and 
:bat  for  some  time  thereafter  he  was  quite 
dck,  and  somewhat  mentally  deranged ;  that 
it  one  time  shortly  after  the  accident  be  dis- 
ippeared  from  his  home,  and  was  gone  from 
hlonday  until  Tuesday  night,  and  tbat  when 
le  returned  be  informed  Ills  wife  that  he 
was  looking-  for  bis  clilld,  which  had  been 
itolen;  that,  as  a  matter  of  fact,  bis  child 
vas  at  home  all  the  time,  and  the  idea  of 
ts  having  been  stolen  was  a  delusion.  As 
igainst  this  evidence  tending  to  show  tem- 
>orary  insanity  and  delusions,  the  plaintiff, 
vlfe  of  deceased,  testified  tbat  be  bad  entlre- 
7  recovered  from  the  effect  of  bis  partial 
tsphyxlation,  and  was  in  bis  normal  con- 
litioD,  both  of  mind  and  body,  for  five  or 
>ix  months  before  Ills  death ;  that  their  do- 
nestic  life  was  peaceful  and  happy;  tbat 
liey  resided  in  a  suburb  of  Chicago  called 
'Englewood" ;  tbat  on  the  morning  of  his 
leath  Hardlnger  left  at  bis  ordinary  time, 
ntending  to  go  to  tbe  dty,  and  retnrn,  as 
vas  his  custom,  at  5  o'clock  for  bis  dinner. 
Cbis  was  the  last  time  that  any  one  appears 
:o  have  seen  blm  until  be  was  found  by  tbe 
)olicemen  in  a  dying  condition  in  tbe  park. 

This  Is  all  tbe  material  testimony  in  tbe 
ecord  tending  to  throw  light  on  tbe  facts 
ind  circumstances  surrounding  Haidlnger's 
leath,  and  tbe  question  now  arises,  could 
'easonable  minds,  in  the  light  of  this  testi- 
nony,  draw  different  conclusions  as  to 
vbether  tbe  shot  tbat  ended  Hardinger's 
Ife  was  flred  wltb  bis  own  band,  and  wltb 
iuicidal  intent,  or  whether  it  might  have 
)cen  accidentally  flred  by  him  or  some  one 
tlse,  or  whether  it  might  have  been  inten- 
lonally  fired  by  some  one  else?  If  but  one 
easonable  conclusion  can  be  drawn,  and  tbat 
bat  tbe  shot  was  flred  by  deceased  wltb  sni- 
■idal  intent,  then  the  learned  trial  court 
vas  right  In  directing  a  verdict;  but  if  the 
nferences  either  of  an  accidental  shot  by 
leceased,  or  any  one  else,  or  of  an  Intentlon- 
il  shooting  by  some  one  else,  can  reasonably 
irise  from  this  evidence,  then  the  question 
ls  to  whether  tiie  defense  of  suicide  had 
leen  established  by  a  preponderance  of  evl- 
Icnce  should  have  been  submitted  to  the  ju- 
•y  for  its  determination  under  proper  in- 
structions. We  think  that  tbe  deductions 
hat  must  follow  from  the  testimony  are  that 
Inrdlnger  came  to  bis  death  from  a  gunshot 
vonnd,  and  that  the  shot  was  flred  from 
be  revolver  tbat  was  found  by  the  officers 
it  bis  right  hand.  We  think  it  Is  clear 
rnough  tbat  the  shot  was  flred  from  this  re- 
volver, because  but  one  shot  was  flred,  and 
be  empty  cartridge  in  this  revolver  appear- 


ing to  have  been  recentiy  discharged  shows 
to  a  fair  degree  of  certainty  tbat  tbe  shot 
came  from  it  But  whose  revolver  was  this? 
Nobody  who  testifled  seems  to  know.  There 
was  no  etTcNTt  made  to  show  that  Hardlnger 
owned  a  revolver,  or  that  be  ever  carried 
one;  nor  is  there  a  scintilla  of  evidence  in 
the  record  that  before  this  occurrence  be 
bad  ever  threatened  to  commit  suicide.  Nt>- 
body  saw  blm  oome  on  the  island,  altliougb 
Officer  Maher  had  been  there  on  his  beat 
for  six  hours.  Nobody  seems  to  know  wheth- 
er be  came  alone  or  whether  be  came  in  tbe 
company  of  others.  When  bis  body  was 
discovered  it  was  getting  dark,  and  tbe  po- 
licemen made  no  effort  to  search  the  island 
to  find  whether  any  one  else  was  on  there 
at  tbat  time.  From  tbe  sight  of  the  dying 
man  and  tbe  revolver  lying  near  at  hand, 
the  officers  Jumped  at  the  conclusion  tbat  It 
was  a  case  of  suicide,  and  made  no  effort  to 
investigate  any  other  theory  which  might 
have  accounted  for  the  death.  There  is  no 
evidence  even  that  the  wound  was  powder- 
bunted  as  would  have  been  likely  had  It  been 
inflicted  by  deceased's  own  band.  While, 
from  this  testimony,  we  can  readily  see  how 
a  reasonable  mind  might  Inter  tbat  the  death 
was  self-inflicted,  and  with  suicidal  intent, 
yet,  on  tbe  other  hand,  we  think  it  would 
not  be  an  unwarranted  and  unreasonable 
conclusion,  from  all  tbe  facts  and  circum- 
stances in  evidence,  that  tills  wound  might 
have  been  received  at  tbe  bands  of  another, 
either  through  accident  or  Intention.  When 
the  shot  was  flred,  the  officers,  who  were 
north  of  the  deceased,  could  not  have  seen 
him  even  if  be  bad  been  standing  erect  as 
Maber  testified,  because  of  an  elevation  or 
"kind  of  bill"  between  them.  Now,  If  they 
could  not  have  seen  Hardlnger,  they  could 
not  have  seen  some  one  else  standing  near 
blm,  and  if  some  one  did  stand  near  him, 
and  shoot  him,  either  intentionally  or  acci- 
dentally, such  person  could  have  dropped  the 
revolver  where  it  was  found,  skirted  the 
underbrush  down  to  the  south  bridge  of  tbe 
island,  and  have  escaped  in  tbe  growing 
darkness  without  observation.  While  the 
memorandum  In  the  book  found  on  bis  per- 
son and  the  incident  of  bis  partial  asphyxia- 
tion by  gas  might  each  tend  to  suggest  the 
probability  of  suicide,  yet  neither  nor  both 
of  these  Incidents  conclusively  show  a  sui- 
cidal intent;  and  the  business  foilnre  of  the 
deceased  is  so  remote  from  tbe  occurrence  as 
to  throw  little  light  upon  It 

It  is  urged  by  counsel  for  defendant  in  er- 
ror tbat  this  case  falls  clearly  within  the 
rule  recentiy  announced  by  this  court  in 
Sovereign  Camp  Woodmen  of  the  World  v. 
Hruby,  96  N.  W.  998.  In  this  case  It  was 
held  that  the  facts  and  circumstances  sur- 
rounding tbe  death  of  Hmby  so  'clearly  and 
tmmlstakably  pointed  to  suicide  that  no  oth- 
er reasonable  conclusion  could  be  drawn 
from  them,  and  therefore  that  as  a  ques- 
tion of  law,  the  court  should  have  directed 
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a  verdict  In  favor  of  the  defendant.  In  our 
Judgment,  there  is  a  well-deflned  difference 
between  the  facts  and  circumstances  sur- 
rounding Hruhy's  death  and  those  surround- 
ing the  death  in  the  case  at  bar.  In  the 
Hruby  Case  the  evidence  shows  that  he 
was  strongly  attached,  either  by  ties  of 
kindred  and  long  association,  or  by  the  more 
teAder  ties  that  bind  the  different  sexes  to- 
gether, to  a  young  lady,  Mary  Vlach,  who 
was  the  beneficiary  named  in  his  certificate; 
that  while  working  in  South  Omaha  be  re- 
ceived a  telegram  announcing  the  sudden 
death  of  Mary  Vlach;  that  on  receipt  of 
this  message  he  came  to  the  home  of  the 
deceased  in  Cuming  county;  that  when  in- 
formed of  the  death  of  the  yonng  lady  he 
was  greatly  depressed  in  spirit,  and  that  his 
depression  continued  or  increased  when  in- 
formed that  she  had  died  by  her  own  hand. 
While  the  mother  of  the  deceased  young  lady 
was  preparing  a  meal  for  Hruby  and  the 
members  of  the  family,  he  'went  into  a  bed- 
'  room,  and  sat  down  on  a  bed  adjoining  the 
one  on  which  the  young  lady's  body  was 
lying.  After  tills  he  was  seen  by  the  moth- 
er walking  the  floor  in  the  kitchen  adjoining 
this  room.  In  a  few  minutes  the  mother 
heard  a  shot,  ran  into  the  room,  and  saw 
Hruby  standing  in  front  of  the  dead  girl 
with  a  revolver  in  his  right  band  and  a  bullet 
wound  in  his  bead.  He  turned  partially 
around,  reeled,  and  fell  face  downward,  and 
expired  almost  instantly.  In  this  case,  as 
said  by  Hoicomb,  J.,  "the  question  for  con- 
sideration was  narrowed  to  the  proposition 
solely  as  to  whether  the  death  was  accidental 
or  the  result  of  an  intentional  taking  of  his 
own  life."  In  other  words,  it  was  clearly 
and  unmistakably  proven  that  Hruby  came 
to  his  death  from  a  pistol  shot  wound  fired 
by  bis  own  hand,  for  there  was  no  one  else 
in  the  room  alive  to  fire  the  shot  So  that 
the  (miy  alternatives  were  either  accidental 
or  intentional  shooting  by  the  deceased,  and 
the  conduct  of  the  deceased  and  the  circum- 
stances surrounding  the  occurrence  so  plain- 
ly indicated  suicide  that  it  was  held  that  no 
other  reasonable  inference  could  be  drawn. 
Now,  in  the  case  at  bar  there  Is  no  evidence 
that  clearly  and  unmistakably  shows  that 
Hardlnger  shot  himself,  nor  do  all  the  facts 
and  circumstances  relied  upon  to  show  a 
suicidal  intent  point  to  this  motive  with  such 
imerrlng  certainty  as  to  exclude  every  oth- 
er reasonable  hypothesis.  In  Modem  Wood- 
men V.  Shryock,  54  Neb.  250.  74  N.  W.  607, 
39  L.  R.  A.  820,  this  court  said:  "In  our  opin- 
ion, the  question  of  what  Is  the  proximate 
cause  of  death  in  an  action  like  that  now 
under  consideration  is  a  question  of  fact  to 
be  determined  by  the  Jury  from  a  considera- 
tion of  the  evidence,  and  the  determination 
of  this  question  should  not  be  withdrawn 
from  the  Jury  unless  from  an  admitted  state 
of  facts  all  reasonable  men  fairly  exercising 
their  Judgments  must  draw  the  same  conclu- 
sion."     The    legal    presumption    is    always 


against  suicide,  and  consequently  the  burden 
of  proving  self-destruction  is  upon  the  party 
pleading  it;  citing  Modem  Woodmen  of  Amer- 
ica v.  Kozak,  63  Neb.  146,  88  N.  W.  248; 
Travelers'  Ins.  Co.  v.  McConkey,  127  U.  S. 
661,  8  Sup.  Ct  1360,  32  L.  Ed.  308;  Schultz  v. 
Ins.  Co.,  40  Ohio  St  217,  48  Am.  Rep.  076. 
In  Modem  Woodmen  of  America  v.  Kozak. 
supra,  it  was  said  by  this  court:  "In  the 
case  of  Leman  v.  Manhattan  Life  Ins.  Co.. 
46  La.  Ann.  1189,  15  South.  388,  24  L.  R.  A. 
589,  49  Am.  St.  Rep.  348,  it  Is  said:  'In  stich 
action,  when  the  defense  Is  self-destruction, 
the  burden  of  proof  Is  on  the  Insurer  to  es- 
tablish the  suicide;  and,  when  circumstan- 
tial evidence  only  is  relied  on,  the  defense 
fails,  unless  the  circumstances  exclude  with 
reasonable  certainty  any  byiMthesis  of  death 
by  accident  or  by  the  act  of  another.'  Trav- 
elers' Ins.  Co.  V.  Nltterhouse  (Ind.  App.)  38 
N.  E.  1110;  Jones  v.  United  States  Mutual 
Accident  Ass'n  (Iowa)  61  N.  W.  485.  In  the 
last-cited  case  It  Is  said:  "Where,  in  an  ac- 
tion on  an  accident  policy,  it  appears  that 
the  insured  was  killed  by  a  pistol  shot,  the 
burden  is  on  the  Insurer  to  show  that  the 
shot  was  not  accidental.'  " 

We  think  that  under  the  facts  proven  in 
this  case  reasonable  minds  might  draw  dif- 
ferent conclusions  as  to  whether  the  death 
of  Hardlnger  was  self-inflicted  with  suicidal 
intent,  or  whether  it  resulted  from  other 
causes. 

We  therefore  recommend  that  the  Judg- 
ment of  the  district  court  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
in  conformity  with  this  opinion. 

AMES  and  LETTON,  CO.,  concur, 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  conform- 
ity with  this  opinion. 


WILSON   T.    ULYSSES   TP.    OF   BUTLER 

COUNTY. 

(Supreme  Court  of  Nebraska.     Dec  7,  19(M.i 

HIGHWAYS— DEFECTS— LIABILmr    OF    TOWN- 
SHIPS. 

1.  A  township  organized  under  the  township 
organization  act  in  this  state  is  not  liablp  to 
persons  injured  by  reason  of  defects  in  the  pab- 
lic  highways  within  the  limits  of  such  township. 

2.  The  second  point  in  syllabus  in  case  of  C.. 
B.  &  Q.  R.  Co.  V.  Klein,  71  N.  W.  1069,  5'J 
Neb.  2s8,  diatinguislied,  in  so  far  as  it  states 
unqualifiedly  that  such  a  township  is  a  "munic- 
ipal corporation." 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Error  to  Dis- 
trict Court,  Butler  County;  Evans,  Judge. 

Action  by  Charles  B.  Wilson  against 
Ulysses  township  of  Butler  county.  Judg 
ment  for  defendant,  and  plaintm  brings  er 
ror.    Affirmed. 
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C.  H.  Aldrich  and  L.  B.  Fuller,  for  plain- 
tiff In  error.  Matt.  Millw,  for  defendant  in 
error. 

LETTON,  O.  This  action  was  brongbt 
against  Ulysses  township  of  Bntler  county, 
Neb.,  to  recover  damages  for  injuries  sustain- 
ed by  the  plaintiff  in  error  by  reason  of  the 
defective  condition  of  a  highway  within  said 
township,  which  it  is  alleged  it  was  the  duty 
of  the  township,  as  a  municipal  corporation, 
to  keep  in  repair.  A  general  demurrer  to  the 
petition  was  sustained,  and  the  action  dis- 
missed. The  question  presented  is  whether 
or  not  a  township  in  counties  in  this  state 
under  township  organization  is  liable  for  in- 
juries caused  by  defects  In  the  public  high- 
ways within  such  township. 

The  plaintiff  in  error  bases  his  right  to  re- 
cover substantially  upon  three  grounds:     (1) 
That  a  township  under  the  township  organ- 
ization act  of  1895  is  a  complete  corporate 
entity,  with  plenary  powers  with  respect  to 
all  of  its  duties  and  obligations;   (2)  that  such 
a  township  assents  and  voluntarily  agrees  to 
relieve  and  take  upon  Itself  certain  duties 
and  liabilities  imposed  by  statute  on  coun- 
ties;   (3)   that  the  liability  with  respect  to 
special  damages  imposed  upon  counties  Is 
now  transferred,  by  virtue  of  the  township 
organization  act,  to.  the  respective  townships 
ndopting   the   same.     He  contends  that  a 
township  In  this  state  is  a  complete  mu- 
nicipal corporation;   that,  having  voluntarily 
entered   Into    certain    obligations,    having    a 
charter  for  its  existence  in  the  Constitution 
Itself,  and  being  by  statute  clothed  with  full 
authority  to  maintain  a  government  for  and 
by  itself  in  the  same  way  and  to  the  same  ex- 
tent as  a  village,  the  liability  for  negligence 
must  follow;  that  there  Is  a  clear  distinction 
betweoi   counties   under   the  commissioner 
system  and  townships  under  the  township 
system;  that  a  county  is  a  subdivision  of  the 
state  itself,  but  that  a  township  is  a  full  and 
complete  municipal  corporation,  having  an  in- 
dependent corporate  entity,  and  a  complete 
scheme  of  government,  Ihvested  with  exclu- 
sive control  over  the  highways  within  its  lim- 
its, and  with  authority  to  raise  money  and 
repair  the  same;  and  that  hence  at  common 
law  it  Is  liable  for  failure  to  perform  its  du- 
ties, and  for  damages  to  individuals  injured 
by  such  failure. 

If,  as  is  contended  by  the  plaintiff,  a  town- 
slilp,  under  our  township  organization  act,  Is 
a  complete  municipal  corporation,  and  is  to 
be  considered  In  all  respects  the  same  as  the 
ordinary  municipal  corporation,  which  usual- 
ly consists  of  a  town,  village,  or  city.  In  the 
concrete  sense  of  an  aggregation  of  dwellings, 
or  of  persons  living  In  more  or  less  close 
proximity  within  a  circumscribed  area,  the 
mere  statement  of  the  proposition  would  be 
tlie  only  thing  necessary  to  establish  the  11a- 
ijUity  of  the  ^.efendant  in  error.  Ever  since 
tlie  opinion  of  Judge  Maxwell  in  City  of 
Orafiha  y.  Olmstead,  5  Neb.-  44C,  It  has  been 


the  settled  law  In  this  state  that  municipal 
corporations  are  liable  for  failure  T4>on  the 
part  of  their  cheers  to  perform  theh-  duty 
In  regard  to  mahitainlng  the  streets  of  the 
city  in  a  reasonably  safe  condition.  In  that 
case  the  leading  Bngllsh  and  American  cases 
upon  the  subject  were  dted  In  the  argument 
and  In  the  opinion,  and  the  doctrine  laid 
down  therein  is  in  conformity  with  the  hold- 
ing of  the  great  majority  of  the  courts  of  this 
country. 

Is  a  township  a  municipal  corporation,  such 
as  to  make  it  liable  for  the  negligence  of  Us 
officers  as  to  highways,  under  the  rule  adopt- 
ed in  the  state?  The  origin  of  the  township 
In  this  country,  as  a  governmental  unit,  is  to 
be  found  in  the  New  England  colonies.  The 
statutory  provisions  in  Massachusetts  with 
respect  to  the  powers,  duties,  and  liabilities 
of  towns  may  be  taken  as  typical  of  those 
usually  enacted  for  the  creation  and  govern- 
ment of  such  corporations.  By  the  laws  of 
Massachusetts,  townships  are  bodies  corpo- 
rate. They  may,  in  their  corporate  capacity, 
sue  and  be  sued  In  the  name  of  the  town. 
They  may  bold  real  and  personal  property 
for  the  use  of  the  people  of  the  town,  and 
may  hold  pitqterty  In  trust  for  the  support  ot 
schools.  They  may  make  all  contracts  neces- 
sary for  the  exercise  of  their  corporate  pow- 
ers, and  may  sell  and  dispose  of  their  corpo- 
rate property.  They  may  levy  taxes  for  the 
support  of  schools,  for  the  relief  of  the  poor, 
for  the  construction  and  repair  of  highways, 
and  for  burial  grounds,  and  may  make  by- 
laws for  their  general  management,  and  for 
preserving  peace  and  good  order.  Town 
meetings  are  provided  for,  at  which  town 
officers  shall  be  elected,  and  the  respective 
duties  of  these  officers  are  specified  In  detail. 
The  Idea  of  the  New  England  town  was  car- 
ried westward  with  the  spread  of  population, 
and  In  nearly  every  Western  state  the  New 
England  town  meeting  exists,  either  by  itself, 
as  the  only  agency  for  general  local  adminis- 
tration outside  of  unincorporated  villages  and 
cities,  or  side  by  side  with  the  system  of 
county  government  by  commissioners,  which 
system  has  also  spread  westward  from  those 
colonies  in  which  It  flrst  evolved  upon  this 
side  of  the  Atlantic.  For  an  interesting  and 
instructive  account  of  the  history,  modifica- 
tions, and  practical  operation  of  the  town- 
ship and  county  systems  of  local  government 
in  this  country,  see  1  Bryce,  American  Com- 
monwealth, c.  48. 

At  a  very  early  period  In  Massachusetts  It 
was  thought  necessary  to  provide  by  stat- 
ute that  towns  should  be  liable  to  actions  for 
defects  in  the  highways  by  persons  who  sus- 
tained special  damage  to  their  persons  or 
their  property  by  reason  of  such  defects,  and 
generally  in  the  New  England  states  to  this 
day  such  liability  is  compelled  by  statute,  so 
that  but  little  light  upon  the  question  under 
consideration  is  to  be  found  in  these  states, 
unless  from  the  fact  that  since  statutes  wer<) 
enacted  imposing  such  liability,  the  presump- 
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tlon  may  perhaps  arise  that  In  the  absence 
of  sucb  statute  no  such  liability  was  thought 
to  accrue.  In  Mower  ▼.  I^iceeter,  9  Mass. 
247,  6  Am.  Dec.  63,  decided  In  1S12,  it  was 
held  that  a  town  was  hot  liable  in  a  common* 
law  action  for  damages  sustained  by  an  Indi- 
vidual from  a  defect  In  the  highways  of  the 
town.  Tills  case  was  based  upon  the  doc- 
trine of  the  English  courts;  the  case  of  Rus- 
sell T.  Men  of  Devon,  2  T.  R.  667,  being  the 
leading  case  upon  the  subject.  An  Interest- 
ing discussion  of  tills  subject  is  t»  be  found 
in  sections  961,  962,  and  963  of  Dillon  upon 
Municipal  Corporations.  A  most  thorough 
and  exhaustive  consideration  of  the  whole 
subject,  with  the  history  of  the  various  ad- 
judications both  in  England  and  In  this  coun- 
try, and  a  critical  examination  of  nearly 
every  case,  is  to  be  found  In  the  learned  opin- 
ion of  Chief  Justice  Gray  in  Hill  t.  Boston, 
122  Mass.  344,  23  Am.  Rep.  332.  Nothing 
that  this  court  can  say  can  equal  this  illum- 
inating opinion  In  the  light  thrown  upon  the 
whole  question.  See,  also,  for  the  opinion  of 
this  court  upon  related  subjects,  McConnell  v. 
Dewey,  5  Neb.  385,  and  Omaha  v.  Olmstead, 
supra. 

Upon  a  comparison  it  will  be  seen  that 
there  Is  but  little  difference  between  the  pow- 
ers, duties,  and  liabilities  of  a  county  in  this 
state  and  those  of  a  township.  The  object 
and  purpose  of  their  organization  are  the 
same,  and  the  results  sought  to  be  accom- 
plished are  substantially  alike,  except  in  de- 
gree and  territorial  extent  of  Jurisdiction. 
The  main  point  of  distinction  between  the 
two  systems  is  the  more  popular  and  demo- 
cratic form  of  government  allowed  by  the 
township;  the  idea  of  local  self  government 
being  the  essence  of  the  township  system. 
Van  Horn  v.  State,  46  Neb.  62,  64  N.  W.  366. 
Counties  are  bodies  politic  and  corporate. 
They  may  sne  and  be  sued,  i>lead  and  may  be 
impleaded,  and  defend  and  be  defended 
against  in  courts  having  jurisdiction  of  the 
subject-matter.  They  have  power  to  pur- 
chase and  bold  the  real  and  personal  estate 
necessary  for  the  use  of  the  county,  and  may 
be  the  tienefldaries  of  real  estate  c<mveyed 
to  trustees,  whether  the  real  estate  Is  situ- 
ated in  the  same  county  or  other  counties  of 
the  state.  They  may  sell,  convey,  or  lease 
any  real  or  personal  estate  owned  by  the 
county.  They  may  make  contracts  and  do 
nil  other  acts  necessary  to  the  exercise  of 
their  corporate  powers.  They  may  lay  out, 
alter,  or  discontinue  roads,  and  provide  the 
necessary  buildings,  furniture,  and  station- 
ery for  the  use  of  the  county  officers.  Town- 
ships also  are  bodies  corporate.  The  law 
provides  that  each  town  shall  have  corpo- 
rate capacity  to  exercise  the  powers  granted 
thereto  or  necessarily  implied,  and  no  others. 
It  shall  have  power,  first,  to  sue  and  be 
sued;  second,  to  acquire  property,  both  real 
and  personal,  for  the  use  of  Its  Inhabitants, 
and  to  sell  and  convey  the  same,  and  to  make 
such  contracts  as  may  be  necessary  in  the 


exercise  of  the  powers  of  the  town;  and 
the  electors  at  the  town  meeting  shall  bare 
power,  among  other  things,  to  foster  the 
planting  of  trees  along  the  highways  in 
such  towns;  to  provide  for  public  wells,  and 
regulate  their  use;  to  prevent  nuisances; 
to  make  by-laws  to  carry  the  powers  of  the 
townsliip  Into  effect;  to  raise  money  for 
constructing  and  repairing  roads  and  bridges, 
for  the  prosecution  or  defense  of  suits  by  or 
against  the  town;  and,  in  general,  to  have 
substantially  the  same  powers  for  the  same 
purposes  as  are  authorized  on  the  part  of 
the  county.  A  critical  survey  of  these  stat- 
utory powers  granted  to  counties  as  corpo- 
rate entitles,  and  to  townships  as  such,  sliows 
clearly  that  the  purpose  of  the  township,  as 
of  the  county,  is  to  carry  Into  effect  with 
ease  and  fa<^ty  certain  powers  and  func- 
tions which  are  governmental  in  their  na- 
ture, and  which  may  be  more  readily  and 
conveniently  carried  on  by  subdivision  of 
the  territory  of  the  state  into  smaller  areas. 
The  powers  with  which  they  are  intrusted 
are  powers  segregated  and  carved  out  from 
the  mass  of  the  sovereignty  of  the  state. 
They  are  subdivisions  of  the  state  govern- 
ment upon  which,  for  convenience,  certain 
powers  have  been  conferred,  strictly  limit- 
ed, however,  to  the  exercise  of  certain  func- 
tions more  easily  carried  out  by  subdiviBlon. 
A  township  partakes  somewhat  of  a  dual 
nature.  In  so  far  as  its  inhabitants  exert 
the  i>ower  of  direct  local  self-government, 
they  resemble  municipal  corporations  acting 
under  charters  conferring  such  powers;  but 
in  so  far  as  the  powers  which  the  townsUp 
exercises  are  limited  and  confined  to  those 
which  propwly  belong  to  the  government 
of  the  state  as  a  whole,  and  which  are  mere- 
ly devolved  upon  the  township  as  a  portic« 
of  the  state  government,  they  are  mere  local 
subdivisions  of  the  state.  Such  organiza- 
tions therefore  are  merely  quasi  corporations, 
not  endowed  with  the  full  and  plenary  pow- 
ers usually  conferred  either  by  charter  or  by 
general  law  upon  municipal  corporations 
proper,  but  only  resembling  the  same  in  or- 
ganization and  functions.  The  assent  of  the 
inhabitants  of  each  township  to  the  provi- 
sions of  the  law  is  not  required  bef(x«  the 
duties  and  liabilities  imposed  by  the  act  are 
put  in  operation.  It  is  a  majority  of  the  vot- 
ers in  the  county  which  prescribes  whethv 
the  township  organization  act  shall  apply 
within  a  given  county  or  not  The  inhabit- 
ants of  a  given  township  may  be  bitterly  op- 
posed to  the  township  system  of  government, 
but  they  may  be  compelled  against  their  will 
to  be  governed  by  this  system.  "The  reason 
which  exempts  these  public  bodies  from  lia- 
bility to  private  actions  based  upon  neglect  to 
perform  a  public  duty  does  not  ttpply  to  vil- 
lages, boroughs,  and  cities,  which  accept 
special  charters  from  the  state.  The  grant 
of  the  corporate  franchise  in  those  cases  is 
usually  made  only  at  the  request  of  the  citi- 
zens to  be  incorporated,  and  it  Is  Justly  as- 


Digitized  by 


Google 


Neb.) 


TRATER  V.  SETZBR. 


989 


sumed  tbat  It  oonfen  a  valuable  prlyllege,, 
and  which  ia  held  to  be  a  consideration  for 
the  duties  imposed  by  the  charter.  By  those 
charters  larger  powers  of  self-goTemment 
are  conferrM  than  those  confided  to  towns 
or  couiitieB,  larger  privileges  in  the  acquisi- 
tion and  control  of  corporate  property,  and 
epedal  authority  Is  given  them  to  make  use 
of  the  public  highways  for  the  special  and 
peculiar  convenience  of  the  citizens  of  the 
municipality  In  various  modes  not  permissi- 
ble elsewhere.  These  grants  raise  an  Im- 
plied promise  on  the  part  of  the  corpora- 
tlcm  to  perform  their  corporate  duties,  and 
It  inures  to  the  benefit  of  every  individual 
interested  in  its  performance."  Town  of 
"Waltham  v.  Kemper,  8  Am.  Rep.  654,  55  111. 
846.  Says  the  Supreme  Court  of  the  United 
States:  "And  here  a  distinction  Is  to  be 
noted  between  the  liability  of  a  municipal 
corporation,  made  such  by  acceptance  of  a 
village  or  city  charter,  and  the  involuntary 
quasi  corporations  known  as  counties,  towns, 
school  districts,  and  especially  the  townships 
of  New  England.  The  liability  of  the  for- 
mer is  greater  than  that  of  the  latter,  even 
^vhen  Invested  with  coriwrate  capacity  and 
the  power  of  taxation.  1  Dillon,  $$  10,  11, 
18;  2  Dillon,  i  761.  The  latter  are  auxiliaries 
to  the  state,  merely,  and,  when  corporations, 
are  of  the  very  lowest  grade,  and  Invested 
with  the  smallest  amount  of  power."  Barnes 
V.  District  of  Columbia,  91  TJ.  S.  654,  28  I* 
Bd.  440.  In  Rlddell  v.  Proprietors  of  Locks 
&  Canals,  7  Mass.  169,  6  Am.  Dec.  36,  It  was 
said  by  Chief  Justice  Parsons:  "We  distin- 
Kuisb  between  i»oper  aggregate  corpora- 
tions and  the  inhabitants  of  any  district  who 
are  by  statute  Invested  with  particular  pow- 
ers without  their  consent  These  .are  In  the 
tKtoks  sometimes  called  quasi  corporations. 
Of  this  description  are  counties  and  hundreds 
In  England,  and  counties,  towns,  etc.,  in  this 
state.  Although  quasi  corporations  are  lia- 
ble to  Information  or  indictment  for  a  neg- 
lect of  public  duty  imposed  on  them  by  law, 
yet  it  is  settled  in  the  case  of  Russell  et  al.  v. 
Inhabitants  of  the  County  of  Devon  that  no 
private  action  can  be  maintained  against 
tbem  for  a  breach  of  their  corporate  duty 
unless  such  action  be  given  by  statute." 

The  statement  in  the  second  part  of  the 
syllabus  in  C,  B.  &  Q.  Ry.  Co.  v.  Klein,  52 
Neb.  258,  71  N.  W.  1069,  that  "a  township  in 
a  county  under  township  orgauization  Is  an 
Independent  corporate  entity — a  municipal 
corporation — ^within  the  meaning  of  section 
O  of  article  9  of  the  Constltntion,"  is  to  be 
considered  with  reference  to  the  matter  ac- 
tually in  controversy  in  tbat  case.  In  the 
body  of  the  opinion  it  is  said,  "In  other 
words,  a  township  in  a  county  under  town- 
ship organization  is  an  independent  corpo- 
rate entity,  authorized  by  the  Constitution, 
and  vested  by  the  lieglslatnre  with  power  to 
assess  taxes  upon  all  the  property  therein 
for  such  purpose  as  the  IJegislature  has 
declared   to   be   township   purposes."     The 


question  as  to  whether  a  township  was  a 
municipal  corporation  was  not  at  issue  in 
the  case,  and  was  not  considered.  It  Is  not 
stated  In  the  body  of  the  opinion  tliat  a 
township  is  a  municipal  corporation,  and 
the  clause  injected  in  the  syllabus  was  evi- 
dently done  by  inadvertence,  and  is  merely 
obiter  dictum. 

In  this  state  the  rule  of  the  common  law 
has  been  adopted,  and  counties,  being  only 
quasi  corporations,  are  held  not  liable  to 
parties  injured  by  defects  in  highways. 
Woods  V.  Colfax  County,  10  Neb.  652,  7  N. 
W.  269.  By  the  enactment  of  the  law  of 
1889  a^aws  1880,  p.  77,  c.  7;  sections  6182- 
6136;  Cobbey's  Ann.  St  1903),  which  pro- 
vide that  under  certain  circumstances,  and 
for  a  limited  period  after  the  injury  is  sus- 
tained, an  action  may  be  maintained  against 
the  county  for  such  injuries,  the  rule  has 
been  changed  to  a  limited  degree  only ;  and, 
unless  a  party  injured  brings  himself  strict- 
ly witliin  the  letter  of  the  statute,  the  com- 
mon-law rule  still  applies.  Swaney  v.  Gage 
County,  64  Neb.  627,  90  N.  W.  542.  The 
rule  of  the  common  law  applies  as  well  to 
townships,  and,  there  being  no  statute  im- 
posing such  liability  upon  them,  this  action 
cannot  be  maintained.  We  are  aware  that 
in  a  few  states  a  different  rule  is  applied  as 
to  the  negligence  of  such  quasi  corporations, 
but  we  believe  the  one  announced  to  be  l>ased 
upon  the  better  reason,  and  more  in  accord 
with  the  previous  decisions  of  this  court  If 
another  rule  is  to  be  adopted  in  this  state,  it 
must  be  done  by  legislation. 

2.  We  think  there  is  no  force  in  the  con- 
tention of  the  plaintiff  in  error  that  after 
the  enactment  of  the  township  organization 
law  the  special  statute  just  mentioned,  which 
is  applicable  by  its  terms  to  counties  only, 
became  applicable  to  townships. 

We  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

AMES  and  OLDHAM,  CC.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
this  opinion,  the  judgment  of  the  district 
court  is  aflSrmed. 


TRAYER  et  al.  v.  SETZER. 
(Supreme  Court  of  Nebraska.     Dec.  21,  1904.) 

HTT8BARD    AND    WIFB— ACTIONS    BETWBSN— IL- 
USanUfATK  CHILDBEN— DUTT  TO  SUP- 
PORT—FRAUDtTLEWT  UABBIAOE. 

1.  In  this  Btate  the  common-law  disability  of 
husbands  and  wives  to  maintain  suits  at  law 
against  each  other  upon  contracts  between  them 
has  been  removed  by  statute. 

2.  The  marriage  of  the  parents  of  illegitimate 
children  does  not  legitimate  the  latter,  except 
upon  the  conditions  prescribed  by  section  31  of 
chapter  23  of  the  Compiled  Statutes  of  1901. 

3.  The  moral  obligation  of  the  father  of  il- 
legitimate children  to  provide  for  their  support 
is  a  sufficient  consideration  for  bis  bond  so  to  do. 

f  S.  Sec  Butardi,  toL  (,  Cent.  Die.  |  2S. 
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4.  Bastardy  proceedings  begun  against  the  fa- 
ttier are  not  abated  b?  his  frandulent  marriage 
with  the  mother,  not  consummated  by  cohabita- 
tion with,  but  followed  by  immediate  abandon- 
ment of,  ber. 

(Syllabus  by  the  Oourt) 

Commissioners'  Opinion.  Error  to  District 
Court,  Nemaha  County;  StuU,  Judge. 

Action  by  Nora  Setzer  against  Harry  Tray- 
er  and  others.  Judgment  for  t>lalntlff,  and 
defendants  bring  error.     Affirmed. 

John  Watson  and  B.  F.  Neal,  for  plaintiffs 
in  error.  J.  L.  McOarty  and  H.  A.  Lambert, 
for  defendant  In  error. 

AMES,  0.  The  facts  In  tbis  case  are  not 
in  dispute,  and  are  narrated  In  the  brief  of 
plaintiffs  In  error  as  foUo-ws:  "As  appears 
by  the  petition  filed  In  tbe  court  below,  the 
defendant  in  error,  Nora  Setzer,  commenced 
before  the  county  cotu-t  against  Harry  Tray- 
er,  one  of  tbe  plaintiffs  in  error,  a  prosecu- 
tion for  bastardy.  Tbe  bastardy  complaint 
was  filed  on  the  17tb  day  of  January,  1902, 
by  Nora  Setzer,  tbe  defendant  in  error, 
whose  name  was  at  tbe  commencement  of 
tbis  action  in  tbe  district  court  Nora  Trayer. 
On  tbe  2d  day  of  February,  1902,  tbe  pros- 
ecutrix was  delivered  of  twins.  That  on  tbe 
3l8t  day  of  January,  1903,  tbe  prosecutrix 
and  the  said  Harry  Trayer  were  married, 
and  the  bonds  of  matrimony  had  never  been 
dis^lved.  That  after  the  marriage  It  was 
brought  to  tbe  attention  of  tbe  district  court 
of  Nemaha  county  that  tbe  said  Henry 
Trayer  refused  to  live  and  carry  out  his  mar- 
riage vows  wltb  bis  then  wife,  and  be  (Har- 
ry Trayer)  'was  brought  Into  court,  where 
he  appeared  with  bis  attorneys  in  open  court 
at  the  regular  February,  1903,  term  tbereof, 
and,  on  said  bastardy  proceedings  being  call- 
ed up  and  coming  on  for  trial,  be  pleaded 
guilty  thereto,  and  In  open  court  admitted 
that  be  was  tbe  father  of  said  children,' 
whereupon  tbe  court  adjudged  tbe  said  Har- 
ry Trayer  to  be  the  father  of  said  bastards, 
and  required  him  to  enter  into  a  bond,  wltb 
sureties,  for  tbe  payment  of  a  thousand  dol- 
lars for  their  support  and  maintenance,  and 
thereupon  the  bond  in  suit  was  entered  into 
by  the  defendants  [plaintiffs  in  error]  as 
such  sureties.  Thereafter,  to  wit;  on  tbe 
16tb  day  of  May,  1903,  the  plaintiff  insti- 
tuted this  action  against  tbe  said  Harry 
Trayer  and  his  bondsmen,  John  Trayer  and 
Albert  Moody,  plaintiffs  in  error  herein. 
Tbe  plaintiffs  in  error  answered,  and  tbe  de- 
fendant in  error  replied  thereto,  setting  up 
tbe  above  facts.  The  plaintiffs  in  error  filed 
a  motion  for  Judgment  upon  tbe  pleadings, 
which  motion  was  overruled,  and  tbe  court 
then  permitted  tbe  plaintiff  to  call  a  Jury, 
prove  her  bond,  and  entered  Judgment  there- 
on. Plaintiffs  in  error  filed  motion  for  a  new 
trial,  which  was  overruled.  This  action  Is 
brought  to  reverse  tbe  aforesaid  proceedr 
ings." 

No   objection  wus   made  in  tbe  district 


court  to  the  prosecution  of  the  action  In  tbe 
name  of  'Son.  Setzer  instead  of  that  of  Nora 
Trayer,  and,  as  such  an  objection  is  mere- 
ly formal,  and  not  affecting  tbe  merits,  it 
cannot  be  made  for  tbe  first  time  in  tbis 
court  It  cannot  be  doubted  that  the  plain- 
tiff is  tbe  person  for  whose  use  and  benefit 
tbe  bond  was  given,  and  is  tbe  real  party 
In  interest,  whatever  may  be  ber  true  name. 

It  Is  urged  by  plaintiffs  in  error  that  hus- 
band and  wife  are,  in  legal  contemplation, 
but  one  person,  and  are  incompetent  to  sue 
each  other  at  law;  but  this  court,  in  May  v. 
May,  9  Neb.  16,  2  N.  W.  221,  31  Am.  Rep. 
399,  decided  that  question  tbe  other  way,  and 
it  is  not  wortb  while  to  re<q>en  tbe  discus- 
sion. 

It  is  next  contended  that  tbe  marriage  of 
tbe  parties  legitimized  their  offspring,  and 
that  a  wife  cannot  maintain  a  proceeding  in 
bastardy  against  ber  husband  to  compel 
obedience  by  blm  to  bis  marital  obligations. 
We  think,  however,  that  section  31  of  chap- 
ter 23  of  tbe  Compiled  Statutes  of  1901  ex- 
pressly negatives  tbe  idea  that  under  cir- 
cumstances like  those  in  this  case  tbe  mar- 
riage legitimizes  tbe  offspring.  To  accom- 
plish that  end,  tbe  parents  must,  after  the 
marriage,  have  bad  other  children,  and  tbe 
father  must  tiave  adopted  tbe  bastard  into 
his  family,  or  acknowledged  him  in  writing 
signed  in  the  presence  of  a  competent  wit- 
ness. This  statute  has,  it  is  true,  direct 
reference  only  to  title  to  property  by  descent; 
but  it  is  tbe  only  statute  in  tliis  state  relat- 
ing to'  legitimation,  and  may  fairly  be  taken 
as  expressive  of  legislative  policy  wltb  ref- 
erence to  tbe  whole  subject.  None  of  these 
conditions  is  satisfied  in  this  instance. 
Trayer  has  never  coliabited  with  tbe  plaintiC 
as  ber  husband,  or  contributed  towards  her 
support  or  that  of  ber  children,  and  bis 
nominal  marriage  to  ber  was  evidently  a 
fraudulent  device  to  defeat  tbe  proceedin;; 
in  bastardy.  To  allow  this  defense  would 
be  to  permit  him  to  perpetrate  a  barefaced 
fraud  not  only  upon  tbe  mother,  but  upon 
tbe  public,  who  are  entitied  to  be  protected 
from  tbe  consequences  of  bis  -wrongdoing. 
All  the  authorities  cited  by  plaintiEfB  In  er- 
ror are  either  from  states  in  which  tbe  wife 
Is  under  a  legal  disability  to  sue  ber  bns- 
band  at  law,  or  are  cases  in  wbich  the  off- 
spring bad  been  legitimated  la  accordance 
wltb  a  local  statute.  Such  authorities  are. 
of  course,  not  in  point. 

Plaintiffs  in  error  do  not  deny  that.  Imt 
for  the  foregoing  objections,  tbe  instrument 
sued  upon  is  valid  and  enforceable,  and  no 
reason  occurs  to  us  why  it  Is  not  so.  Tbe 
father  is  under  a  moral  obligation  to  sup- 
port bis  children,  and  that  duty  alone,  even 
in  the  absence  of  tbe  bastardy  statute,  is. 
without  doubt,  a  sufficient  consideration  for 
a  bond  conditioned  for  its  performance.  Tl» 
practical  situation  in  this  case  is  not  dif- 
ferent from  what  it  would  have  been  if  the 
marriage  tiad  not  taken  place,  and  It  would 


Digitized  by 


Google 


Nek.) 


LOGAN  COUNTY  v.  McKlNLEY-LANNING  LOAN  A  TRUST  CO. 


991 


be  a  reproecb  to  the  law  If  the  defendant  in 
error  and  the  public  are  botb  witbout  rem- 
edy. 

We  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

LETTON  and  OLDHAM,  CC,  concur. 

PER  CUKiAM.  For  the  reasons  stated  in 
tbe  foregoing  opIniMi,  it  is  M'dcred  that  the 
Judgment  of  the  district  court  be  affirmed. 


LOOAN  OODNTT  t.  McKINLET-LANNING 
LOAN  &  TRUST  CO.  et  al. 

(Supreme  Court  of  Nebraska.     Dec  7,  1904.) 

TAXATION—FOBKCLOSUBE    or    TAX    I.IEN — BB- 
DEICPTION— CONTIBHATION  OF  BALE. 

1.  In  a  suit  to  foreclose  a  tax  lien  on  real  es- 
tate, and  to  sell  tbe  land  for  the  satisfaction  of 
the  taxes  found  to  be  'due,  a  decree  barring  the 
equity  of  redemption  <mly  does  not  necessarily 
adjudicate  the  right  of  redemption  from  tax  sale 
given  by  the  statute  or  the  Constitution. 

(a)  The  statutory  right  of  redemption  frwn 
tax  sale  differs  essentially  from  the  equity  of 
redemption  proper. 

2.  A  statutory  right  of  redemption  from  sale, 
as  distiuRuished  from  the  equity  of  redemption, 
is  usually  self-executing,  and,  to  enjoy  tbe  ben- 
efit thereof,  no  proceedings  are  ordinarily  re- 
quired to  be  had  in  the  courts  to  make  such 
right  effective. 

8.  Section  8,  art.  9,  of  the  Constitution,  de- 
clares that  "the  right  of  redemption  from  all 
sales  of  real  estate  for  the  non-payment  of  tax- 
es or  special  assessments  of  any  diaracter  what- 
ever, shall  exist  in  favor  of  owners  and  persons 
interested  in  such  real  estate,  for  a  period  of  not 
less  than  two  years" ;  and,  in  the  absence  of 
statutory  provisions  more  definitely  pointing 
out  the  mode  by  which  redemption  may  be  made, 
these  provisions  are  self-executing,  and  secure  to 
aJl  whose  property  as  therein  mentioned  may  be 
sold  for  nonpayment  of  taxes  or  special  assess- 
ments the  ri|ht  of  redemption  from  tax  sale  as 
therein  provided.  ' 

4.  Tbe  sale  of  lands  for  taxes  contemplated 
by  the  constitutional  provisions  above  mention- 
ed refers  to  and  embraces  both  administrative 
and  judicial  sales. 

5.  The  equity  of  redemption  only  being  barred 
by  the  decree»in  the  case  at  bar,  the  right  to 
redeem  from  tax  sale  may  appropriately  be  rais- 
ed by  an  objection  to  a  motion  to  confirm  a  sale 
made  in  pursuance  of  the  decree. 

(a)  An  absolute  order  of  confirmation  of  a  sale 
made  in  pursuance  of  a  decree  for  the  sale  of 
laxtd  for  the  satisfaction  of  taxes  over  objec- 
tions, which  deprives  the  decree  debtor  of  the 
right  of  redemption  from  tax  sale  given  by  the 
statute  or  the  Constitution,  is  erroneous. 

(Syllabus,  by  the  Court.) 

On  Rehearing.    Reversed  and  remanded. 
For  former  opinion,  see  97  N.  W.  642. 

HOLCOMB,  C.  J.  In  the  former  opinion 
handed  down  in  this  case  (Logan  County  v. 
McKlnley-Lannlng  Loan  &  Trust  Co.,  et  al. 
[Neb.]  97  N.  W.  (542)  It  is  held  and  decided, 
in  substance,  that  appellant's  right  of  re- 
demption from  tax  sale  was  involved  and  had 
tieen  adjudicated  in  the  decree  rendered  by 
the  court  below,  and  that,  upon  objections  to 
confirmation  of  a  sale  made  in  pursuance  of 


tbe  decree,  be  could  not  be  beard  to  object 
to  a  couflrmation  on  tbe  ground  that  be  bad 
not  been  allowed  tbe  time  provided  by  law 
to  redeem  tbe  land  ordered  to  be  sold,  in  the 
exercise  of  his  right  of  redemption  from  tbe 
sale,  and  that  such  objection  was  an  indi- 
rect and  collateral  attack  on  the  decree,  and 
therefore  could  not  be  sustained.  A  rehear- 
ing has  been  allowed,  the  questions  again  ar- 
gued, and  we  have  been  favored  also  with 
some  helpful  briefs  by  counsel  appearing 
amlci  curlse.  While  tbe  propositions  an- 
nounced in  the  former  opinion  are  yet  be- 
lieved to  be  correct  in  the  abstract,  further 
consideration  has  led  us  to  the  conclusion 
that  a  misapplication  of  tbe  propositions  con- 
sidered has  been  made  in  the  case  at  bar,  and 
a  misconception  had  of  the  legal  scope  and 
effect  of  the  decree  entered  in  the  trial  court, 
which  was  the  basis  for  the  sale  to  wblcb 
tbe  objections  were  made,  and  which  resulted 
in  the  ruling  appealed  from.  In  the  opinion 
It  iB  said:  "The  court  having  Jurisdiction 
over  tbe  parties  and  the  subject-matter  of 
tbe  action,  whatever  was  involved,  adjudi- 
cated, and  determined  regarding  tbe  decree 
which  it  entered  was  set  at  rest  when  tbe 
decree  became  final,  and  cannot  be  inquired 
into  upon  objections  to  confirmation  of  tbe 
sale  made  in  pursuance  thereof,  and  in  strict 
conformity  with  its  terms."  Tbe  important 
question  to  be  determined,  therefore,  is 
whether,  as  a  matter  of  law,  tbe  decree  does 
in  fact,  andjn  legal  contemplation,  operate  to 
cut  ofT  and  bar  tbe  appellant  from  his  right 
to  redeem  his  real  estate  from  tax  sale,  as 
it  is  provided  by  law  be  may  do.  The  decree 
found  a  certain  sum  due  tbe  plaintiff  county 
for  taxes  legally  assessed  and  levied  against 
tbe  land,  and  that  such  taxes  were  a  lien 
thereon,  were  due  and  nnpaid,  and  that  in 
case  tbe  defendant  failed  for  20  days  from 
tbe  entry  of  tbe  decree  to  pay  the  sum  found 
due,  with  Interest  qnd  costs,  tbe  defendant's 
equity  of  redemption  be  foreclosed,  and  said 
premises  should  be  sold;  and  an  order  of 
sale  was  directed  to  be  Issued  to  tbe  sheriff, 
commanding  him  to  sell  tbe  real  estate  as 
upon  execution,  and  bring  the  proceeds  into 
court,  to  be  applied  in  satisfaction  of  tbe  de- 
cree. In  pursuance  of  tbe  decree,  the  prem- 
ises were  sold  by  tbe  sberifT,  and  a  report 
made  .thereof;  and  upon  an  application  to 
confirm  tbe  sale,  among  other  things,  an  ob- 
jection was  interposed  on  the  ground  that 
such  confirmation  should  not  be  had  "because 
this  is  an  action  on  tbe  part  of 'the  plaintiff 
to  foreclose  a  pretended  Hen  for  tbe  taxes  of 
plaintiff  for  tbe  years  1808  to  1809,  Inclusive, 
and  said  decree  was  rendered  February  28, 
1901,  and  said  sale  for  said  lien  was  made 
October  2,  1901,  and  the  two-years  time  for 
redemption  of  said  sale  as  provided  in  sec- 
tion 3  of  article  9  of  tbe  Constitution  has  not 
expired,  and  tbe  plaintiff  Is  not  entitled  to 
confirmation  of  sale,  nor  tbe  piux:baser  en- 
titled to  a  deed  thereunder,  before  said  time 
for  redemption  has  expired." 
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1.  Does  the  decree  which  bare  only  the 
•equity  of  redemption  of  the  tax  debtor  cut 
off  his  right  to  redeem  from  a  tax  sale,  which 
Is  a  different  right,  and  one  arising  wholly 
from  the  CSonstltutlon  and  statutory  provi- 
sions enacted  in  conformity  therewith?  The 
equity  of  redemption,  as  usually  recognized 
and  applied,  has  its  origin  in  the  early  chan- 
cery practice,  where  a  strict  foreclosure  was 
decreed  In  cases  where  an  equity  only  in 
real  estate  remained  in  the  debtor  or  mort- 
gagor, and  which,  by  a  formal  decree,  was 
■cut  off  and  barred  If  the  property  was  not  re- 
deemed at  a  time  as  therein  stated.  TTnder 
our  practice,  we  now  speak  of  It  as  belonging 
to  the  owners  of  the  legal  title  to  real  estate 
mortgaged  or  incumbered  otherwise,  where. 
In  the  enforcement  of  the  lien,  the  Jurisdic- 
tion of  a  court  of  equity  is  invoked  for  the 
purpose  of  decreeing  a  sale  of  the  property 
for  the  satisfaction  of  the  debt  Strictly 
speaking,  it  Is  a  right  to  redeem  from  the 
Hen,  and  may  be  taken  advantage  of  at  any 
time  before  the  decree  or  thN«after,  before 
a.  sale  and  conflrmation  in  purauance  of  the 
■decree,  by  means  of  which  the  equity  of  re- 
-demptlon  becomes  extinguished.  This  right 
to  redeem  Is  Involved  In  all  foreclosure  cases, 
whether  the  mortgage  creates  a  legal  estate 
-subject  to  be  defeated  by  conditions,  or 
whether  the  incumbrance  Is  merely  a  Hen  on 
the  land;  the  court  In  either  case  determin- 
ing when  rendering  the  decree  whether  the 
conditions  are  violated,  and  the  estate,  legal 
or  equitable,  subject  to  forfeiture  or  sale  In 
satisfaction  of  the  debt.  In  one  Instance  it 
is  barred  by  the  decree,  and  in  the  other  by 
the  decree  and  a  sale'  of  the  land  made  in 
pursuance  thereof.  "The  statutory  right  of 
redemption  differs  essentially  from  the  equity 
of  redemption  proper.  It  is  not  an  estate  In 
a  mortgaged  property;  but  is  a  mere  per^ 
sonal  privilege  of  redeeming  the  property 
within  a  certain  time  after  the  mortgage  has 
been  foreclosed."  11  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  213.  In  Mayer  v.  Farmers' 
Bank,  44  Iowa,  216,  it  is  said:  "The  equity 
of  redemption  must  not  be  confounded  with 
a  right  of  redemption.  A  mortgagor  has  an 
■equity  of  redemption  until  the  sale,  and  not 
afterwards.  And  this  is  true  whether  the 
sale  is  made  upon  foreclosure  or  under  sec- 
tion 3604  [Revision].  After  sale  he  -has  a 
right  of  redemption,  if  the  statute  gives  it, 
and  so  has  the  Uenholder." 

2.  The  right  to  redemption  from  a  sale  in 
the  enforcement  of  a  lien  on  real  estate, 
whether  for  taxes  or  otherwise,  which  has 
for  its  authority  a  statute  or  constitutional 
provision,  is  a  right  distinguishable  from 
the  equity  of  redemption,  In  that  the  latter 
is  barred  and  foreclosed  by  invoking  the  jn- 
rlsdlctlon  of  the  courts  for  that  purpose,  and 
by  an  adjudication  and  determination  of 
the  extent  of  such  right,  while  the  right  to 

•  redeem  from  sale  which  Is  given  by  the  law 
is  usually  self-executing,  and  to  enjoy  the 
benefit  of  which  no  proceedings  ordinarily 


are  required  to  be  had  in  the  courts  to  make 
such  right  effective.  A  statutory  right  to  re- 
deem fixes  the  terms  upon  which  such  re- 
demption may  be  had,  and  the  right  thus 
given  may  be  availed  of  wlthont  the  formal- 
ity of  a  decree  consequent  upon  an  adjudi- 
cation In  court  proceedings,  and  without  oth- 
er or  different  steps  for  the  establishment  of 
such  right  than  those  provided  for  by  the 
statute  Itself.  It  is  a  right  of  redemption  as 
distinguished  from  an  equity  of  redemption, 
and  a  bill  in  equity  is  not  generally  needed 
to  enforce  such  right  It  is  statutory,  and  to 
be  enforced  as  the  statutes  provide,  and  not 
otherwise.  2  Jones,  Mortgages,  f  1051 ;  Mc- 
Hugh  V.  Wells,  39  Mich.  175.  An  ordinary 
decree  of  foreclosure  of  a  mortgage  Hen,  bar- 
ring the  equity  of  redemption,  would  oso- 
ally  be  very  similar  in  its  terms  to  the  lan- 
iruage  used  In  the  case  at  bar;  that  Is,  the 
equity  of  redemption  would  be  foreclosed  and 
barred  if  the  amount  found  to  be  doe  and 
adjudged  to  be  a  lien  on  the  property  in  liti- 
gation was  not  paid  in  a  short  time,  and  the 
property  ordered  sold,  and  upon  conflrmation 
the  equity  of  redemption  would  be  forever 
cut  off.  Tet  such  a  decree  would  be  subject 
to  the  provisions  of  our  statute  authorizing 
a  stay  of  the  order  of  sale  for  nine  months, 
and  in  the  face  of  a  request  for  such  a  stay, 
a  premature  sale,  and  confirmation  tbere- 
of,  of  the  property  Involved,  In  pursnance 
of  the  terms  of  the'  decree,  would  manifestly 
be  erroneous.  So  in  the  case  at  bar  the  for- 
mal decree  entered  therein,  barring  and  fore- 
closing the  api)ellant's  equity  of  redemption, 
must  be  held  to  leave  unaffected  and  unim- 
paired the  appellant's  right  to  redeem,  giv- 
en him  by  positive  law. 

3.  The  law,  at  the  time  these  proceedings 
were  had,  provided  that  the  owner  or  occu- 
pant of  any  lan^  sold  for  taxes,  or  any  per- 
son having  a  lien  or  interest  thereon,  might 
redeem  the  same  at  any  time  within  two 
years  after  the  day  of  such  sale,  upon  terms 
as  tlierein  provided.  The  Constitution  ex- 
pressly declares:  "A  right  of  redemption 
from  all  sales  of  real  estate  for* the  non-pay- 
ment of  taxes  or  special  assessments  of  any 
character  whatever,  shall  exist  in  favor  of 
owners  and  persons  interested  in  such  real 
estate  for  a  period  of  not  less  than  two  years 
thereafter."  Section  8,  art  9,  Const.  In 
Lincoln  Street  Railway  Co.  v.  City  of  Ldn- 
ooln,  61  Neb.  109,  84  N.  W.  802,  It  is  beld 
that,  "under  the  constitutional  provisions,  the 
right  of  redemption  is  made  secure  to  all 
those  whose  property  as  therein  mentioned 
may  be  sold  for  nonpayment  of  taxes  or  spe- 
cial assessment,  and  the  right  is  secured  In 
the  absence  of  statutory  provisions  more 
definitely  pointing  out  the  mode  by  which 
the  redemption  may  be  made.  The  constitu- 
tional provisions  are  held  to  be  self-execut- 
ing." In  the  opinion  it  is  said:  "No  difll- 
culty  would  be  experienced  In  redeeming 
from  sale  of  real  estate  in  foreclosure  pro- 
ceedings of  a  lien  for  taxes,  after  sale  and 
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before  conflrmatloii,  by  paying  Judgment,  Is- 
tei>est,  costs,  and  accming  costs ;  and  we  see 
no  reason  wby  a  farther  extension  of  time 
after  sale  In  which  redemption  might  be  had 
would  In  any  way  prevent  consummation  of 
the  object  contemplated  by  the  section,  and 
at  any  time  within  the  period  therein  men- 
tioned ;  nor  do  the  constitutional  proTislons 
appear  Inadequate  to  fully  conserve  the 
rights  of  parties  In  regard  thereto.  The  pro- 
ceedings are  In  a  court  of  equity,  and  it  has 
control  over  all  the  steps  therein  taken  until 
the  rights  of  all  parties  have  been  fully  ad- 
judicated and  finally  determined  under  the 
pro^-lBions  of  both  the  Constitution  and  the 
statute." 

4.  In  Logan  County  v.  Camahan  et  al. 
(Neb.)  82  N.  W.  984,  the  constitutional  pro- 
vision relative  to  redemption  from  tax  sales 
was  further  considered ;  and  it  is  there  held 
that  the  section  referred  to  authorizes,  with- 
in the  time  mentioned,  redemption  from  Ju- 
dicial as  well  as  administrative  sales.  It  Is 
said  In  the  opinion:  "The  sales  here  refer- 
red to  include,  In  our  Judgment,  both  admin- 
istrative and  Judicial  sales.  The  right  se- 
cured to  the  land  owner  is  the  right  to  re- 
deem from  any  sale  which,  if  valid,  would  di- 
vest his  title."  It  la  obvious  from  what  has 
been  said  that  In  this  state  there  is  a  right 
under  the  law  to  redeem  from  a  sale  of  lands 
for  delinquent  taxes  in  favor  of  the  owner  for 
a  period  of  two  years  from  the  time  of  such 
Bale;  and  it  is  equally  clear  that  whether 
we  view  the  sale  In  the  case  at  bar  as  hav- 
ing been  made  in  an  administrative  capacity 
by  the  proper  authority  befoi;e  the  institution 
of  the  proceedings  to  foreclose,  in  which  the 
decree  In  the  case  at  bar  was  rendered,  or  as 
having  been  made  at  the  Judicial  sale  made 
In  pursuance  of  such  decree,  the  landowner 
has  been  by  the  order  of  confirmation  de- 
prived of  the  benefit  of  the  time  allowed  him 
by  law  in  which  to  redeem,  and  that  unless 
his  right  to  such  legal  redemption  is  fore- 
closed and  cut  off  by  the  decree,  which  we 
are  constrained  to  say  has  not  been,  that  the 
order  of  confirmation  complained  of  ought 
not  to  have  been  entered,  which.  In  efl^ect, 
makes  the  sale  absolute  upon  the  execution 
and  delivery  of  the  sheriCT's  deed,  and  trans- 
fers to  the  purchaser  the  full  and  absolute 
title  to  the  premises  decreed  to  be  sold. 

5.  Aside  from  the  general  averments  in 
the  petition,  and  such  as  are  usually  found 
In  pleadings  of  this  character,  where  the  ob- 
ject is  to  enforce  a  lien  upon  real  property 
and  cut  off  the  equity  of  redemption,  there 
Is  notMng  in  the  record  to  Indicate  that  the 
question  of  the  legal  right  to  redeem  from 
a  tax  sale  was  either  raised  or  expressly 
determined,  except  the  Inference  proper  to 
be  drawn  from  the  decree  in  the  general 
terms  in  which  it  is  framed,  as  heretofore 
noted.  If  this  question  is  neither  fairly 
raised  nor  necessarily  determined  by  the 
decree  entered,  directing  a  sale  of  the  prop- 
erty for  the  satisfaction  of  the  lien  found 
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to  exist  In  the  plaintiff's  favor,  and  barring 
the  equity  of  redemption,  then  there  can 
be,  we  think,  no  valid  objection  to  the  ques- 
tion being  raised  as  it  was  raised  by  the 
application  for  a  confirmation  of  the  order 
of  sale,  and  the  objections  interposed  by  the 
appellant  against  the  order  of  confirmation 
being  at  that  time  made  absolute.  The 
propriety  of  raising  the  question  In  this 
manner  is  recognized  in  Brine  v.  Insurance 
Co.,  96  U.  S.  627,  24  L.  Ed.  858,  cited  In  the 
former  opinion,  where  it  Is  said  by  the 
court,  in  the  determination  of  the  questions 
therein  presented,  that  "if  the  point  had 
been  raised  or  insisted  upon  by  the  appel- 
lee, it  would  admit  of  doubt  whether  the 
question  is  fairly  raised  by  the  decree,  for, 
while  it  orders  the  sale  of  the  lot  and  a  re- 
port to  the  court,  it  says  nothing  about  bar- 
ring the  equity  of  redemption  nor  of  the  ' 
making  of  a  deed;  and,  bnt  for  a  single 
I  phrase  in  the  decree,  it  would  seem  that  the 
appropriate  time  to  raise  this  question  would 
be  on  the  confirmation  of  the  report  of  sale 
and  the  order  for  a  deed  to  the  purchaser, 
which  has  not  yet  been  done."  It  is  doubt- 
less true  that  if  the  Issue  were  directly  rais- 
ed in  the  foreclosure  action,  and  an  ad- 
judication had  respecting  the  constitutional 
and  statutory  right  to  redemption,  and  such 
question  was  necessarily  and  in  fact  de- 
termined by  the  decree  entered,  in  that  event 
the  question  has  become  res  Judicata,  and 
could  not  be  raised  collaterally  by  an  objec- 
tion to  the  confirmation  of  sale  because  such 
right  had  been  denied  in  the  decree.  But  if 
the  decree  purports  only  to  foreclose  such 
right  in  general  terms,  when  the  question  was 
not  raised,  nor  necessary  for  a  proper  de- 
termination of  the  controversy,  then  we  are 
not  without  authority  for  treating  such  part 
of  the  decree  as  being  mere  surplusage,  and ' 
as  ineffective  for  the  purpose  of  cutting 
out  such  right  of  redemption.  "The  right 
of  redemption,"  says  the  Supreme  Court  of 
Illinois,  "given  by  the  statute  to  a  decree 
or  Judgment  debtor,  is  not  affected  by  a 
failure  of  the  court  to  provide  in  its  decree 
for  the  sale  of  real  estate  with  the  priv- 
ilege of  redemption.  It  Is  the  statute  that 
gives  the  right  of  redemption,  and  not  the 
decree  of  the  court.  In  a  case  where  the 
statute  authorizes  a  redemption  from  a  sale. 
a  clause  in  the  decree  ordering  the  sale  that 
declares  that  the  sale  shall  be  absolute  will 
not  bar  that  right.  That  portion  of  the  de- 
cree will  be  regarded  as  inoperative,  and  a 
redemption  will  be  allowed  as  in  other  cases." 
Pitch  V.  Wetherbee  et  al.,  110  111.  475,  492. 
And  to'  the  same  effect  is  Hyman  et  al.  v. 
Bogue  et  al..  135  III.  9,  16,  26  N.  E.  40.  In 
support  of  the  doctrine  the  court  in  the  lat- 
ter case  cites  Brine  v.  Ins.  Co.,  supra;  Orvls 
y.  Powell,  98  U.  S.  176,  25  L.  Ed.  238;  Swift 
V.  Smith,  102  U.  S.  442,  20  L.  Ed.  193;  Bur- 
ley  V.  Flint  105  V.  S.  247,  26  L.  Bd.  986: 
Mason  v.  Northwestern  Ins.  Co.,  106  U.  S. 
163,   1   Sup.   Ct   165,   27  L.   Ed.    129.    The 
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conclusion  we  have  reached  Insures  to  the 
tax  debtor  the  right  of  redemption  from 
tax  sale  contemplated  by  the  Constitution 
and  the  statutes,  and  which,  of  course,  he 
Is  entitled  to,  as  a  matter  of  right  and  Jus- 
tice, unless  It  is  obvious  that  such  right  has 
been  waived  or  lost  by  a  failure  to  assert 
It  seasonably  and  in  a  proper  manner;  and 
In  this  case,  that  question  not  having  neces- 
sarily been  determined  by  the  decree  direct- 
ing a  sale  of  the  real  estate  for  the  satis- 
faction of  the  taxes  due,  there  can,  we 
think,  be  no  valid  reason  for  denying  to  the 
owner  of  the  real  estate  the  right  to  be 
beard  on  an  objection  to  a  confirmation  of 
the  sale  made  In  pursuance  of  the  decree,  I 
which.  If  consummated,  would  divest  him  of 
all  title  and  deprive  him  of  the  right  of 
redemption  guarantied  him  by  the  laws  of 
the  state.  The  order  confirming  the  sale 
and  directing  the  execution  of  a  deed  to  the 
purchaser  should  have  been  such  as  to  pre- 
serve to  the  tax  debtor  bis  legal  right  of 
redemption  from  the  tax  sale  within  the' 
time  allowed  bim  by  law,  and,  because  of 
Its  failure  to  so  provide,  the  Judgment  of 
atSrmance  heretofore  entered  Is  vacated,  and 
the  order  of  confirmation  is  reversed,  and 
the  cause  remanded,  with  directions  to  the 
trial  court  to  enter  an  order  confirming  the 
sale,  subject  to  the  appellant's  right  of  re- 
demption within  the  time  allowed  by  law, 
and  to  direct  the  execution  and  issuance  of 
a  deed  by  the  sheriff  conveying  to  the  pur- 
chaser the  premises  sold.  In  the  event  such 
redemption  is  not  had  within  the  time  pro- 
vided. 
Reversed  and  remanded. 


FIDELITY  &  DEPOSIT  CO.  OF  MART- 
LAND  V.  LIBBY. 

(Supreme  C!oiirt  of  Nebraska.    Dec.  21,  1904.) 

INDEICNITT  —  CONSTRUCTION    OF    BOND— OITI- 
OIAL  BONDS— AHENDlfKNT  OT   BTATDTB. 

1.  A  bond  of  lndenmlty,<  not  stipulating  how 
long  It  shall  remain  In  force,  but  covenanting 
that  so  lonfc  as  It  shall  so  remain  the  obligor 
shall  be  paid  an  annual  premium  In  advance, 
does  not  require  the  payment  of  the  premium  so 
as  to  continue  the  obligation,  but  leaves  the 
obligee  at  liberty  to  decline  to  make  payment, 
and  thus  put  a  period  to  the  contract,  so  far  as 
the  rights  of  third  persons  are  not  affected. 

2.  The  act  of  1893  (Laws  1805,  p.  122,  c.  22)  ! 
entitled  "An  act  to  facilitate  the  giving  of  bonds, 
undertakings  and  recognizances  and  to  author- 
ize the  acceptance  of  certain  corporations  as 
surety  thereon,  and  to  repeal  all  acts  and  parts 
of  acts  in  conflict  herewith,"  is  ineffectual  as  an 
amendment  or  repeal  of  chapter  10  of  the  Com- 

Siled   Statutes   of    1903,   entitled    "Bonds   and   i 
'atbs — Ofiicial,"  or  to  dispense  with  personal 
sureties  upon  official  bonds  as  required  by  that 
chapter. 
(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Error  to  District 
Court,  Johnson  County;   Stull,  Judge. 

Action  by  the  I^delity  &  Deposit  Com- 
pany of  Maryland  against  Arnold  P.  Libby. 


Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

S.  P.  Davidson,  for  plaintiff  in  error. 
Hugh  La  Master,  for  defendant  In  error. 

AMES,  C.  On  the  11th  day  of  January, 
1902,  W.  W.  Wheatley  was  Inducted  Into  the 
office  of  treasurer  of  Johnson  county,  and 
appointed  the  defendant,  LIbby,  as  his  dep- 
uty. Wheatley  had  procured  the  plaintUF 
to  become  surety  on  bis  official  bond,  and. 
as  part  consideration  therefor,  had  prom- 
ised the  plaintiff  that  It  should  be  permitted, 
for  a  stipulated  premium,  to  execute  as 
surety  the  official  bond  of  the  deputy.  Both 
bonds  were  executed  accordingly,  and  were 
accepted  and  approved  l^  the  proper  au- 
thority. Libby  made  a  written  application 
for  his  bond,  reciting  that  It  was  to  be  ex- 
ecuted in  consideration  of  an  annual  pre- 
mium of  $50,  payable  annually  in  advance, 
which  was  to  be  paid  by  Wheatley,  and  the 
latter  did  pay  the  first  year's  premium  ac- 
cordingly. At  the  expiration  of  the  first 
year,  namely,  on  the  30th  day  of  December, 
1902,  the  deputy  executed  another  official 
bond,  with  personal  sureties,  to  the  accept- 
ance and  approval  of  the  county  board,  and 
on  the  27th  day  of  January  following  the 
board,  in  session,  entered  an  order  reciting 
the  giving  and  approval  of  the  last-mention- 
ed instrument,  and  purporting  to  release  and 
discharge  the  plaintiff  from  liability  be- 
cause of  the  then  future  liability  of  the 
deputy.  Both  Libby  and  Wheatley  then  re- 
fused to  pay  the  second  year's  Installment 
of  premium  in-  consideration  of  the  bond 
executed  by  the  plaintiff,  and  this  action 
was  brought  against  the  former  for  the  re- 
covery of  the  same.  Neither  the  applica- 
tion nor  the  bond  recited  a  prospective  term 
of  the  principal's  office  or  of  the  continuance 
of  the  obligation,  except  that  the  former 
stipulated  that  Libby  should  pay  "fifty  dol- 
lars $50  per  annum  in  advance,  while  said 
bond  shall  continue  in  force,"  from  whicb  it 
is  implied  that  It  continued  in  force  for  the 
term  of  at  least  one  year  ensuing  the  pay- 
ment of  any  such  installment 

The  plaintiff  contends  that  it  is  also  Im- 
plied that  the  obligation  was  to  continne 
during  the  Incumbency  of  Libby  under  his 
then  present  appointment  as  deputy;  that 
he  was  not  discharged  from  his  office  at  the 
time  of  the  giving  the  new  bond,  but  remain- 
ed continuously  therein;  and  that  the  coun- 
ty board  were  powerless  to  Impair  the  ob- 
ligation of  the  contract,  or  to  release  the 
plaintiff  from  its  obligation  thereon.  We 
suspect  that.  If  It  should  turn  out  that  L>ibby 
has  defaulted  since  the  expiration  of  the 
first  year,  the  plaintiff  will  entertain  a  dif- 
ferent opinion.  The  fair  inference  from  the 
recital^  In  the  application,  of  which  both  the 
treasurer  and  the  <»unty  board  bad  full 
knowledge,  is  that  the  plaintiff  undertook 
to  become  and  remain  bound  so  long,  and  so 
long  only,  as  the  agreed  annual  preiulam 
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shoald  be  paid  In  advance.  In  this  respect 
the  contract  Is  of  the  same  character  as  the 
ordinary  i>oIlcy  of  Insurance,  to  which  it  Is 
generally  analogous,  and  out  of  which  It 
grew.  It  Is  a  contract  for  one  year,  renew- 
able annually  by  the  payment  of  a  stipulated 
premium.  If  the  premium  Is  not  paid,  it 
"lapses"  or  ceases  to  be  obligatory  as  be- 
tween the  parties  to  It,  except  as  to  past 
transactions,  although  there  may  or  may 
not  be  circumstances  continuing  It  in  force 
as  to  interested  third  persons,  about  which 
we  express  no  present  opinion.  If  in  tiie 
present  instance  the  county  board  might 
have  x>erpetuated  the  obligation  by  reliance 
upon  estoppel  In  ignorance  of  the  delin- 
quency of  the  second  annual  premium,  it 
does  not  \xxut  to  us  that  they  were  bound 
so  to  do,  or  that  the  plaintiff  has  been  in- 
jured or  has  any  Just  ground  of  complaint 
because  they  saw  fit  to  discharge  the  es- 
toppel, which  we  have  no  doubt  they  had 
power  to  do,  and  did  effectively  do.  The  ai>- 
pointment  of  a  deputy  county  treasurer  is 
not  for  a  fixed  term,  hat  is  revocable  at 
pleasure.  There  was  no  formal  revocation 
and  reappointment  In  this  instance,  but  the 
conduct  of  the  deputy  and  of  the  county 
board  was  with  the  knowledge  and  concur- 
rence of  the  treasurer,  and,  we  think, 
amounted  thereto,  in  practical  effect 
Whether  such  a  bond  would  be  insufficient 
for  the  induction  Into  office  of  a  person 
elected  for  a  fixed  term  of  more  than  a  year, 
or,  if  not,  whether  deferred  premiums  would 
be  recoverable  In  such  cases,  are  questions 
not  Involved  In  the  case.  Ijeemlngly,  one 
consequence  or  the  other  is  inevitable. 

We  are  also  of  the  opinion  that  the  In- 
strument in  controversy  Is  not  a  legal  con- 
tract, but  derives  whatever  obligatory  force 
it  has  from  principles  of  estoppel.  Section 
9  of  chapter  10  of  the  Compiled  Statutes  of 
1903  enacts  that  official  bonds  of  all  county 
officers  shall  be  executed  by  the  principal 
and  at  least  two  sufficient  sureties,  who  shall 
be  freeholders  of  the  county.  This  require- 
ment doubtless  has  reference  to  natural  per- 
sons. The  Instrument  In  suit  was  supposed- 
ly executed  pursuant  to  chapter  16  of  the^ 
Compiled  Statutes  of  1903,  which  was  pass- 
ed In  1885,  under  the  tlUe,  "An  act  to  facil- 
itate the  giving  of  bonds,  undertakings  and 
recognizances  and  to  authorize  the  accept- 
ance of  certain  corporations  as  surety  there- 
on and  to  repeal  all  acts  and  parts  of  acts 
in  conflict  herewith."  The  fourth  section 
of  the  act  reads,  "AH  acts  and  parts  of  acts 
in  conflict  herewith  are  hereby  repealed." 
Laws  1895,  p.  122,  c.  22.  Neither  in  the 
title  of  the  act  nor  in  the  repealing  clause 
Is  there  any  reference  to  the  subject  of 
official  bonds,  nor  will  any  one  suppose  that 
section  9  of  chapter  10,  above  quoted,  is  re- 
pealed, so  that  an  official  bond  with  personal 
securities  is  no  longer  authorized.  If  any- 
thing had  been  accomplished,  it  would  have 
been  an  amendment  of  that  and  several  oth- 


er sections  of  the  same  chapter  so  as  to 
permit  the  approval  of  bonds  by  corporations 
in  lieu  of,  or  in  substitution  for,  bonds  re- 
quired to  be  given  by  law.  But  such  a  pur- 
pose is  not  Indicated  by  the  title,  nor  is  any 
section  of  any  existing  statute  set  forth  or 
referred  to,  as  sought  to  be  amended,  in 
the  body  of  the  act.  We  are  of  opinion 
that  to  hold  that  this  act  authorizes  the  ac- 
ceptance of  bonds  of  corporations  in  lieu  of 
or  in  substltntion  for  official  bonds  required 
by  chapter  10  of  the  Compiled  Statutes  of 
1903  would  be  in  plain  violation  of  section 
11  of  article  3  of  the  Constitution.  Chapter 
10  of  the  Compiled  Statutes  is  an  act  com- 
plete In  itself,  having  sole  reference  to  the 
subject  of  official  bonds,  concerning  which 
it  makes  specific  and  imperative  regulations. 
We  are  of  opinion  that  it  cannot  be  amended 
by  an  act  in  the  title  or  body  of  which  that 
subject  is  not  mentioned. 

There  was  a  Judgment  for  the  defendant 
both  In  a  Justice's  court,  where  the  action 
was  beg^un,  and  in  the  district  court  upon 
appeal.  The  plaintiff  prosecutes  error.  We 
recommend  that  the  Judgment  be  affirmed. 

LBTTON  and  OLDHAM,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  it  is  ordered  that  the 
Judgment  of  the  ^strict  court  be  affirmed. 


FRONTIER  STEAM  LAUNDRY  CO.  v. 
CONNOLLY. 

(Supreme  Court  of  Nebraska.    Dec.  7,  1904.) 

iraNICIFAI.    COBPORATIONB— FIRB    ORniNAHCE— 
BREACH— LIABIIilTT  TO   IROIVIDIIAI.. 

1.  Whether  a  liability  arising  from  the  breach 
of  a  duty  prescribed  by  statute  or  ordinance  ac- 
crues for  the  benefit'  of  an  iodividual  specially 
injured  thereby,  or  whether  such  liability  is  ex- 
clusively of  a  public  character,  depends  upon  the 
nature  of  the  duty  enjoined,  and  the  benefits  to 
be  derived  from  its  performance. 

2.  An  ordinance  which  requires  the  placing  of 
fireproof  shutters  upon  the  windows  of  brick 
buildings  within  a  city  imposes  a  duty  for  the 
purpose  of  giving  to  the  public  protection 
against  fire  which  the  common  law  did  not  pro- 
vide. 

3.  Where  in  such  city  one  is  in  possession  of 
property  as  bailee,  ana  It  is  destroyed  by  fire 
which  spread  from  another  building  through 
windows  unprotected  by  fireproof  abutters,  he 
Is  not  liable  fbr  tbe  value  of  such  property  by 
reason  of  the  fact  that  he  owned  the  building, 
and  that  no  fireproof  shutters  were  provided  as 
required  by  the  ordinance. 

Sedgwick,  J.,  dissenting. 
(Syllabus  fay  the  Court.) 

Commissioners'  Opinion.  Error  to  District 
Court,  Douglas  County;  Read,  Judge. 

Action  by  James  P.  Connolly  against  the 
Frontier  Steam  Laundry  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

B.  N.  Robertson,  for  plaintiff  in  error.  W. 
H.  Herdman.  for  defendant  in  error. 
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LETTON,  C.  This  is  an  action  to  recover 
the  value  of  certain  articles  of  personal  prop- 
erty -which  had  been  delivered  to  the  plain- 
tlfT  in  error,  the  Frontier  Steam  Laundry 
Company,  of  the  city  of  Omaha,  for  the  pur- 
pose of  being  laundered,  and  which  were  de- 
stroyed by  fire  which  spread  to  the  prem- 
ises of  the  steam  laundry  company  from  an 
adjoining  building.  The  delivery  of  the 
goods  to  plaintiff  In  error  for  the  purposes 
claimed  Is  admitted  by  the  pleadings,  but 
the  plaintiff  In  error  asserts  that  It  exercised 
due  care  and  caution  in  the  possession  and 
preservation  of  the  property,  and  that,  with- 
out Its  fault  or  negligence,  a  fire  which  orig- 
inated on  the  adjoining  premises  spread  to  its 
premises  and  destroyed  the  goods.  It  denies 
that  It  is  responsible  for  the  Are,  or  that  U 
has  been  guilty  of  negligence  in  any  manner 
in  the  care  of  the  property.  A  paper  marlc- 
ed  "Reply,"  found  among  the  flies,  does  not 
appear  to  have  been  filed;  but  since  at  the 
time  of  the  trial  leave  was  given  to  file  a 
reply,  and  since  the  court,  In  Its  instructions, 
treated  the  Issues  as  if  this  paper  had  been 
filed,  we  will  consider  the  case  as  If  the  Is- 
sues had  been  made  up  by  the  filing  of  the 
reply.  The  reply  alleges  that  the  negli- 
gence charged  consisted  in  this:  that  the 
premises  were  within  the  fire  limits  of  the 
city  of  Omaha;  that  the  buildings  had  win- 
dows within  40  feet  of  eaclkother  which  were 
not  covered  by  fireproof  doors  or  shutters,  as 
required  by  Ordinance  No.  4858  of  the  city 
of  Omaha;  that,  by  reason  of  the  defendant's 
failure  to  cover  said  windows  with,  fireproof 
shutters,  the  fire  entered  the  defendant's 
premises  and  destroyed  plaintiff's  property; 
that  the  fire  entered  only  through  the  win- 
dows; and  that,  had  the  windows  been  cov- 
ered with  fireproof  shutters,  the  fire  would 
not  have  entered,  and  the  goods  of  the  plain- 
tiff would  not  have  been  destroyed. 

It  may  be  questioned,  under  the  evidence 
in  this  case,  whether  or  not  the  ordinance 
which  was  introduced  in  evidence,  and  which 
provided  that  fireproof  shutters  should  be 
placed  on  the  windows  of  brick  buildings, 
was  of  any  force  or  effect  as  against  the 
plaintiff  in  error,  since  the  building  appears 
to  have  been  constructed  long  prior  to  the 
passage  and  approval  of  the  ordinance,  and 
it,  being  penal  in  its  nature,  could  not  be 
retroactive  in  its  effect  This  question,  how- 
ever, has  not  been  distinctly  i%ised  in  the 
case,  and  will  not  be  decided.  Assuming, 
then,  that  the  ordinance  was  effective  as  to 
the  premises,  It  remains  to  be  seen  wheth- 
er or  not  a  violation  of  Its  provisions  consti- 
tuted such  negligence  on  the  part  of  the 
plaintiff  in  error  as  would  make  it  liable  to 
persons  whose  goods  were  In  its  custody  as 
bailee,  and  were  destroyed  by  fire  communi- 
cated tibrough  the  unprotected  openings. 
The  only  remedy  provided  by  the  ordinance 
for  a  breach  of  its  provisions  is  a  penalty  of 
not  less  than  $10  nor  more  than  ?  100.  It  may 
be  said  that  generally  the  penalty  provided 


for  a  breach  of  the  condition  of  an  ordinance 
is  the  only  one  recoverable,  but  tb««  is  a 
further  principle  which  is  applicable  in  sudi 
cases,  and  that  la  that  evidence  of  the  viola- 
tion of  an  ordinance  usually  tends  to  show 
actionable  negligence  where  the  conseqara- 
ces  have  ensued  from  Its  violation  wliicli 
are  contemplated  by  the  ordinance.  Omabt 
Street  Ry.  Co.  ▼.  Duvall,  40  Neb.  29,  58  N.  W. 
531.  Wherever  a  statute  or  ordinance  cre- 
ates a  duty  or  obligation,  though  It  does  not 
in  express  terms  give  a  remedy,  the  remedy 
which  is  properly  applicable  to  that  obliga- 
tion follows  as  an  incident;  bat  'whether  a 
liability  arising  from  the  breach  of  a  datr 
prescribed  by  a  statute  or  ordinance  accroes 
for  the  benefit  of  an  individual  specialij'  in- 
jured thereby,  or  whether  such  U&bility  is 
exclusively  of  a  public  character,  must  de- 
pend upon  the  nature  of  the  duty  enjoined, 
and  the  benefits  to  be  derived  from  its  pe^ 
formance.  Taylor  v.  Railroad  Co..  45  Mich. 
74,  7  N.  W.  728,  40  Am.  Rep.  457;  Hajvs 
T.  Railroad  Co.,  Ill  U.  S.  240,  4  Sup.  Ct  O-A 
28  L.  Ed.  410;  Cooley  on  Torts,  658;  Cook  t. 
Johnston  (Mich.)  25  N.  W.  388,  55  Am.  Bep. 
703.  If  the  duty  imposed  by  the  ordinance 
is  clearly  Intended  for  the  protection  and  for 
the  benefit  of  individuals  or  of  their  prop- 
erty, the  violation  of  the  rule  prescribed 
tends  to  show  negligence  tor  which  a  recov- 
ery may  be'  had;  but,  where  the  duty  It 
plainly  for  the  benefit  of  the  public  at  large. 
then  the  individual  acquires  no  new  rights  bj 
virtue  of  its  enactment,  ^nd  a  violation  of 
the  rule  Is  of  no  evidential  value  upon  tbe 
question  of  negligence.  It  is  not  always  easy 
to  draw  the  line  between  the  two  classes  of 
enactments.  In  fact.  In  some  cases  their  pur- 
pose Is  both  for  tbe  welfare  of  tbe  public  at 
large,  and  also  for  the  protection  of  the  per- 
sonal and  property  rights  of  individuals.  Id 
such  case  the  Lnd-ivldnal  may  adduce  the  fail- 
ure to  perform  the  duty  enjoined  as  evidem-e 
of  negligence.  The  rule  which  is  applicable 
can  only  be  ascertained  from  a  consideraiioa 
of  tbe  object  and  purpose  of  the  enactment  it- 
self in  each  particular  case. 

What,  then,  is  the  purpose  of  tbe  enact- 
ment of  the  section  under  consideration?  Is 
It  for  the  benefit  of  the  public  at  large,  for 
the  public  safety,  or  is  it  for  the  benefit  of 
persons  whose  property  may  be  burned  is 
buildings  not  provided  with  fireproof  shut- 
ters? We  are  satisfied  that  the  purpose  of 
section  53  of  the  ordinance  which  requires 
the  erection  of  fireproof  doors  and  shutters 
upon  brick  buildings  -within  the  city  is  to 
protect  the  general  public  against  the  spread 
of  fire.  A  fire  which  may  iQflict  but  a  sma'.: 
amount  of  damage  when  confined  to  tbe 
place  of  Its  origin,  if  allowed  to  spread  in- 
creases in  intensity  as  It  continues  its  ca- 
reer, and  may,  unless  seasonably  checked, 
infilct  Incalculable  damages  upon  individoals 
and  upon  the  public  at  large.  The  safety  of 
life  and  property  in  large  cities  demand^ 
such  precautions  as  the  ordinance  requires 
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agntnst  the  spread  of  flameB.  Ordinances 
prescribing  such  safeguards  and  protective 
appliances  are  everyrvhere  upheld  as  a  prop- 
er exercise  of  the  police  power  of  the  munici- 
pality, exercised  for  the  safety  of  the  people 
and  the  preservation  of  their  property.  Their 
purpose,  while  It  may  Incidentally  benefit 
the  Individual  who  Is  required  to  thus  safe- 
guard his  building.  Is  for  the  benefit  and 
safety  of  the  public  at  large.  They  are  not 
enacted  primarily  for  the  purpose  of  pre- 
serving buildings  endangered  by  fire  to  the 
owners  thereof,  for.  If  a  man  neglects  to 
protect  his  own  property  from  Are,  or  If  he 
chooses  to  destroy  it  himself,  It  is  not  the 
concern  of  the  lawmaking  power,  so  long  as 
in  so  doing  he  does  no  act  which  affects  the 
rights  and  privileges  of  other  persons;  nor 
are  they  enacted  to  make  the  owners  of 
buildings  who  neglect  to  comply  with  such 
provisions  liable  for  the  loss  by  fire  which 
may  have  spread  to  such  bnlldlngs,  or  the 
property  of  other  persons  contained  therein. 
Under  the  view  we  take  of  the  purpose  of 
this  portion  of  the  ordinance,  no  liability  at- 
taches to  the  plaintlfr  In  error  on  account  of 
the  destruction  of  the  property,  the  value  of 
"which  It  is  sought  to  recover  In  this  action. 

For  these  reasons,  we  recommend  that  the 
Judgment  of  the  district  court  be  reversed. 

AMBS  and  OLDHAM,  CO.,  coDcnr. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  reversed. 

SEDGWICK,  J.  (dissenting).  It  la,  and, 
■without  doubt,.  COTTectly,  considered  in  the 
opinion  that  we  are  committed  to  the  rule 
declared  in  Omaha  Street  Ry.  Co.  v.  Duvall, 
40  Neb.  29,  58  N.  W.  531,  that  "the  violation 
of  any  statutory  or  municipal  regulation  es- 
tablished for  the  purpose  of  protecting  per- 
sons or  pr<9erty  from  injury  is  evidence  of 
uegllgence,  when  the  other  elements  of  ac- 
tionable negligence  concur."  It  la  said  In 
the  opinion  that:  "If  the  dnty  Imposed  by 
tbe  ordinance  Is  clearly  int^ided  for  the  pro- 
tection and  for  the  benefit  of  individuals,  or 
of  their  property,  the  violation  of  the  rule 
prescribed  tends  to  show  negligence,  for 
-which  a  recovery  may  be  had;  but,  where  the 
duty  is  plainly  for  the  ben^t  of  the  public 
at  large,  then  the  individual  acquires  no  new 
Flights  by  virtue  of  its  enactment,  and  a  vio- 
lation of  tbe  rule  is  of  no  evidential  value 
upon  the  questl(»  of  negligence."  It  is  also 
said  that:  "In  some  cases  their  purpose  is 
t>otb  for  the  welfare  of  the  public  at  large, 
nnd  also  for  the  protection  of  the  personal 
and  property  rights  of  Individuals.  In  such 
case  the  Individual  may  adduce  the  failure  to 
perform  the  duty  enjoined  as  evidence  of 
negligence."  So  that  the  holding  In  this  case 
Is  that  to  protect  the  personal  and  property 
rights  of  individuals  Is  no  part  of  the  object 
of  tlie  ordinance.    To  this  proposition  I  can- 


not agree.  The  opinion  finds  the  object  of 
the  ordinance  to  be  "for  the  benefit  of  the 
public  at  large" — that  is,  for  the  public 
safety— and  it  is  directly  stated  In  the  opin- 
ion that  "the  purpose  of  section  53  of  the 
ordinance  which  requires  the  erection  of 
fireproof  doors  and  shutters  upon  brick  build- 
ings within  the  city  is  to  protect  the  general 
public  against  the  spread  of  fire."  To  pro- 
tect the  general  public  against  the  spread  of 
fire  is  to  protect  tbe  property  of  tbe  people 
of  the  city  generally  from  destruction  by 
fire,  and.  If  the  object  is  to  protect  the 
property  of  all  of  the  people  of  the  city,  it 
certainly  must  be  a  part  of  the  object  to 
protect  the  property  of  each  individual  citi- 
zen. 

2.  While  some  of  the  principles  announced, 
and  the  reasoning  from  which  they  are  de- 
rived, seem  to  me  to  be  wrong,  the  conclu- 
sion may,  I  think,  be  Justified  upon  another 
ground.  An  ordinance,  the  effect  of  which 
may  be  to  place  s&  great  a  responsibility  up- 
on a  dtlzen,  and  which  Is  ];>enal  In  its  nature, 
must  be  .strictly  construed.  It  ought  not  to 
be  held  to  apply  to  buildings  erected  before 
its  enactment  unless  its  language  plainly 
compels  such  a  construction.  The  ordinance 
provides:  "All  brick  buildings,  except  dwell- 
ing houses,  Bchqplhouses,  churches,  and  all 
strictly  fireproof  buildings  shall  have  fire- 
proof shutters  on  every  entrance  on  tbe  rear 
walls  and  courts,  with  evenings  within  forty 
feet  of  each  other;  such  shutters  to  be  con% 
structed  to  the  sattsfaction  of  the  building 
Inspector  and  chief  of  the  Are  department." 
This  language  might  possibly  be  construed  so 
as  to  apply  to  buildings  constructed  before 
Its  enactment  if  It  were  not  tor  the  plain 
language  of  the  title  of  the  ordinance,  which 
must  be  construed  with  it,  and  which  seems 
to  limit  its  effect  to  buildings  constructed 
after  its  enactment  It  is  entitled,  "An  or- 
dinance regulating  the  construction  of  build- 
lugs  and  providing  pena'ltles."  I  do  not 
think  that  the  provisions-  of  this  ordinance 
could  be  so  extended  by  construction  as  to 
Impose  a  penalty  and  such  severe  consequen- 
ces for  a  failure  to  protect  with  iron  shutters 
tbe  windows  of  buildings  that  had  ali:eady 
been  constructed  when  the  ordinance  was 
enacted. 


CITY  OF   SOUTH   OMAHA  v.   SUTI.IFFE. 
(Supreme  Court  of  Nebraska.     Dec  7,  1904.) 

MOKICIPAI.  COBFOBATIONS— DSrECTIVE  STREETS 
— DEATIt  OF  CHILD — DAMAGES— LOSS  OF  EARN- 
IKGS  —  CARLISLE  TABLES  —  PLEADINO — EVI- 
DENCE. 

1.  Under  the  Issues  involved  in  this  case,  held 
not  error  to  omit  from  a  general  instruction  on 
the  measure  of  damages  any  reference  to  the  so- 
cial standing  of  plaintiff's  mother. 

2.  Instructions  examined,  and  held  to  not  per- 
mit a  recovery  for  loss  of  earnings  during  plain- 
tiff's minority. 

3.  While  the  Carlisle  and  other  mortuary  ta- 
bles of  accepted  accuracy  and  in  general  use 
are  always  properly  admissible  in  evidence  for 
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the  purpose  of  aiding  a  court  or  jury  in  deter- 
mining tlie  probable  expectancy  of  life,  when 
such  fact  is  in  issne,  yet,  when  admitted,  these 
mortuary  tables  are  not  binding  upon  the  esti- 
mate of  the  triers  of  such  fact.  They  may, 
without  such  tables,  make  their  own  estimate 
from  the  age,  health,  habits,  physical  condi- 
tion, and  appearance  of  the  person  whose  ex- 
pectancy is  at  issue. 

4.  Chicago,  Rock  Island  &  Pacific  Railway 
Company  v.  McDowell  (Neb.)  92  N.  W.  121,  ex- 
aniined  and  distinguished. 

3.  In  actions  for  personal  injuries,  it  is  not 
necessary  to  specially  allege  every  indirect  in- 
jury to  each  part  of  the  body,  to  lay  the  found- 
ation for  sucu  proof  on  the  trial.  Such  proof 
may  be  admitted  when  the  injury  alleged  is 
shown  to  have  been  the  natural  and  proximate 
cause  of  the  injury  proven. 

6.  ^Vhen  medical  testimony  is  relied  .upon  to 
prove  the  cause  or  effect  of  a  physical  injury, 
it  seldom  goes  further  than  an  opinion  based  on 
the  experience  of  the  witness  and  the  general 
learning  of  the  profession.  Positive  statementa 
of  fact  are  seldom  indulged  in  by  physicians 
when  testifying  as  experts,  and  yet  this  char- 
acter of  testimony  is  universally  admitted  by 
the  courts  of  this  country. 

7.  Action  of  the  trial  court  in  the  exclusion 
of  evidence  examined,  and  held  not  prejudicial. 

8.  Award  of  damages  examined,  and  held  ex- 
cessive. But  held,  further,  that  such  excess  may 
be  cured  by  a  remittitur  of  $3,000  from  the 
judgment  of  the  lower  court 

(Syllabus  by  the  Court.) 

Ck>inmi8Bloner8'  Opinion.  Error  to  Dis- 
trict Ck>urt,  Douglas  Connty;   Readi,  Judge. 

Action  by  R.  John  Sutliffe  against  the  city 
of  South  Omaha.  Judgment  for  plaintiff. 
Defendant  brings  error.  Affirmed  on  con- 
^^tlons. 

A.  H.  Mnrdock,  for  plaintiff  In  error.  T. 
J.  Mahoney  and  H.  0.  Murphy,  for  defendant 
In  error. 

OLDHAM,  C.  This  Is  an  action  for  per- 
sonal Injmlea  received  by  plaintiff,  a  minor 
of  the  age  of  3^  years,  who  was  thrown  from 
a  seat  on  the  front  end  of  a  delivery  wagon 
in  the  city  of  South  Omaha,  and  Injured 
In  a  manner  -which  will  be  hereafter  describ- 
ed. The  suit  was  Brought  by  bis  foster  moth- 
er, as  next  friend  of  the  minor,  against  the 
city  of  South  Omaha,  and  resulted  in  a  ver- 
dict and  Judgment  for  $10,(XX)  damages,  and 
to  reverse  this  Judgment  the  defendant  city 
bring*  error  to  this  court 

The  facts  underlying  this  controversy  are 
that,  when  about  one  year  old,  plaintiff  was 
abandoned  by  hl^  father  and  mother,  Rich- 
ard and  Cora  Hooteu,  and  given  into  the  care 
and  control  of  his  aunt,  Mrs.  Anna  R.  Sut- 
llffe,  who  subsequently  legally  adopted  the 
child  as  her  own.  Mrs.  SutliCfe  resided  with 
the  plaintiff  at  the  village  of  Bellevue,  Neb., 
about  six  miles  distant  from  the  defendant 
city.  On  the  morning  of  the  injury  (July  17, 
'  1902)  she  left  the  plainUff  with  his  brother, 
who  was  about  six  years  old,  at  her  home,  in 
Bellevue,  and  went  on  business  to  Omaha 
and  Cktuncil  Bluffs.  After  she  bad  gone,  a 
young  man  by  the  name  of  Lee,  who  was  ac- 
quainted with  the  children,  asked  them  to 
ride  with  blm  in  bis  delivery  wagon  to  South 
Omaha.     The  seat  on  the  delivery  wagon 


extended  out  to,  and  even  with,  the  front 
end  of  the  wagon.  The  plaintiff  sat  in  tix 
middle  of  the  seat  between  the  driver  and 
bis  older  brother.  In  this  manner  they  rode 
to  the  city  and  transacted  such  business  as 
the  driver  had  In  charge,  and  on  tbe  retoni 
home,  while  driving  along  Twenty-Fourtii 
street  of  the  defendant  city,  the  front  wheel 
of  the  wagon  went  Into  a  deep  ditch  or  gully, 
which  had  remained  for  a  long  time  in  th« 
street,  and  which  was  ol>structed  from  vie-ir 
by  muddy  surface  water,  and,  as  a  result  of 
this  accident,  plaintiff  was  thrown  forwanl 
with  his  head  Immediately  in  front  of  tbe 
wheel  of  the  wagon,  which  passed  over  th« 
right  side  of  plaintiff's  head,  tearing  off  the 
scalp,  commencing  at  the  comer  of  the  ri?!:i 
eye,  and  passing  in  a  semicircle  upward  and 
downward  to  a  point  above  and  behind  the 
right  ear,  at  the  highest  point  of  the  semt 
circle  abrading  the  periosteum  to  the  extent 
of  about  one-half  inch,  tmrning  the  scalp 
down  over  the  plaintiff's  ear,  and  grinding 
the  filth  from  the  street  Into  the  wound. 
After  the  lnjtu7,  plaintiff  received  prompt 
and  efficient  medical  treatment  at  the  hos- 
pital, and  later  at  Ills  home.  This  treatment 
was  continued  for  a  period  of  two  months, 
and  until  the  child  became  convalescent 

There  Is  no  complaint  in  the  brief  of  tin; 
defendant  city  as  to  the  sufficiency  of  the 
evidence  to  establish  its  liability  for  the  in- 
jury, but  its  very  able  and  exhaustive  brief 
Is  directed  entirely  to  an  attack  on  the  in- 
structions of  the  trial  court  on  the  measure 
of  damage,  and  to  the  rulings  of  the  court  on 
the  admission  and  exclusion  of  testimony 
bearing  on  this  question.  We  will  examine 
these  complaints  as  nearly  as  possible  in  the 
order  In  which  they  are  presented  in  the 
city's  brief. 

The  city,  in  its  answer,  alleged  in  mitiga- 
tion of  damages  that  the  piaintifrB  mother 
was  a  woman  without  character  or  reputa- 
tion, and  had  abandoned  plaintifl  when  he 
was  one  year  old.  This  allegation  was  con- 
ceded to  be  true,  and  It  is  urged  that  the 
court  should  have  given  this  admission  in  in- 
structions to  the  jury  to  be  considered  in  es- 
timating the  quantum  of  plaintiff's  damage*. 
There  are  two  sufficient  reasons,  we  think, 
why  the  court  did  not  err  In  not  including  this 
admission  in  his  general  Instruction  on  the 
measure  of  damages.  One  is  that  plaintiff 
did  not  allege  in  aggravation  of  damages 
any  injury  to  his  social  position,  and  the  oth- 
er is  that  the  city  did  not  request  an  instruc- 
tion submitting  the  question  of  the  social 
standing  of  plalntUTs  parents  to  the  Jury: 
and,  again,  plaintiff's  social  status  would 
be  affected  rather  by  the  reputation  of  liis 
adopted  parent  than  by  that  of  his  mother, 
under  the  admitted  facts  In  this  case. 

It  is  next  objected  that  the  instruction 
stating  the  Issues  to  the  Jury  did  not  point 
out  clearly  what  the  material  issues  were. 
An  examination  of  the  record  shows  that 
no  exception  was  taken  to  the  two  instruc- 
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tloQS  setting  out  the  issues.  In  addition  to 
this,  however,  we  think  that  the  Issues  were 
talrly  and  clearly  set  out  In  these  Instruc- 
tlons. 

The  next  complaint  to  which  our  attention 
Is  directed  Is  as  to  the  action  of  the  trial 
court  in  giving  paragraph  11  of  Instructions 
on  its  own  motion.  The  Instruction  Is  as 
follows: 

"If  you  find  for  the  plaintiff,  it  will  be 
your  duty  to  determine  from  the  evidence 
the  amount  of  his  damages,  which  should 
be  actual  compensation  for  bis  injuries.  In 
doing  so,  you  should  carefully  consider,  from 
the  evidence,  the  nature,  extent,  and  char- 
acter  of  the  injuries  sustained;  you  should 
also  determine  whether  or  not  tiie  injuries 
to  the  plaintiff  are  permanent;  and  you 
should  allow  him  for  all  damages  which  nat- 
urally and  directly  result  from  bis  injuries, 
whether  In  the  past  or  in  the  future.  You 
should  allow  him  such  damages  for  bodily 
pain  and  mental  anguish  as,  under  the  evi- 
dence, you  believe  him  entitled  to;  and 
you  should  allow  him  such  damages  for  phys- 
ical and  mental  disability,  if  any  such  there 
be,  as,  from  the  evidence,  you  believe  him 
entitled  to.  The  law  establishes  no  rule  by 
which  to  fix  the  amount  of  damage  for  bod- 
ily pain  and  mental  anguish,  but  leaves  It  to 
you  to  determine  from  the  evidence  the  rea- 
sonable amount  thereof.  If  you  should  find 
from  the  evidence  that  the  plaintiff  will 
suffer  damage  by  reason  of  Impaired  capaci- 
ty to  earn  money.  If  any  such  impaired  ca- 
pacity you  find,  then,  in  estimating  this  ele- 
ment of  the  plaintiff's  damage,  you  must 
bear  in  mind  the  fact  that  under  the  law  the 
plaintiff  would  not  be  entitled  to  his  earnings 
tmtil  after  he  became  twenty-one  years  of 
age,  and  you  should  not  allow  plaintiff  any 
damages  for  what  he  might  otherwise  have 
earned  before  coming  of  age.  There  is  no 
testimony  in  this  case  upon  which  you  can 
allow  plaintiff  anything  for  expenses  occa- 
sioned by  his  injuries." 

It  is  alleged  against  this  instruction  that 
It  permits  the  Jury  to  award  damages  for  the 
loss  of  earning  capacity  during  the  minority 
of  the  child,  because  of  the  clause  which 
says,  "You  will  allow  him  for  all  damages 
"Which  naturally  and  directly  result  from  his 
injuries,  whether,  or  not  in  the  past  or  in  the 
future."  This  reference  to  the  future  is 
interpreted  as  an  authority  for  allowing  dam- 
ages for  loss  of  earning  capacity  during  mi- 
nority. But  this,  to  our  minds,  is  a  very 
strained  and  unreasonable  construction  of 
the  charge.  The  portion  of  the  charge  In 
which  this  clause  appears  was  directed  to 
general  damages  which  might  be  allowed 
if  the  injuries  were  shown  to  be  permanent 
ia  their  nature.  The  portion  of  the  instruc- 
tion which  treats  of  the  loss  of  earning  ca- 
pacity follows  this  In  its  logical  order,  and 
plainlj-  and  unmistakably  tells  the  Jury  that 
they  shall  not  consider  any  loss  of  earning 
capacity  during  the  minority  of  the  child. 


It  Is  also  urged  that  there  is  no  evidence 
In  the  record  to  sustain  the  charge  as  to  the 
loss  of  earning  capacity  after  plaintiff  bad 
reached  his  majority.  This  contention  is 
based  on  the  proposition  that  neither  the 
Carlisle  tables,  nor  any  other  recognized  ta- 
bles of  the  expectancy  of  life,  were  intro- 
duced by  the  plaintiff  to  show  what  his  ex- 
pectancy might  be,  and  that  consequently 
there  was  no  testimony  from  which  the  jm*y 
would  be  justiSed  in  finding  that  he  would 
ever  arrive  at  the  age  of  21  years.  While 
the  Carlisle  and  other  mortuary  tables  of 
accepted  accuracy  and  in  general  use  are 
always  properly  admissible  in  evidence  for 
the  purpose  of  aiding  a  court  or  Jury  in  de- 
termining the  probable  expectancy  of  life, 
when  such  fact  is  In  issue,  yet,  when  admits 
ted,  these  mortuary  tables  are  not  binding 
upon  the  estimates  of  the  triers  of  such 
fact.  They  may,  without  such  table,  make 
their  own  estimate  from  the  age,  health, 
habits,  physical  condition,  and  appearance  of 
the  person  whose  expectancy  is  at  issue. 
Deisen  v.  R.  K.,  43  Minn.  454,  45  N.  W.  8GU: 
Beems  v.  R.  R.,  67  Iowa,  435,  26  N.  W.  695; 
3  Sutherland  on  Damages,  283;  A.,  T.  &  S. 
F.  R.  Co.  V.  Hughes,  55  Kan.  491,  40  Pac.  919. 

It  is  further  urged  that  the  instruction  is 
erroneous  in  falling  to  inform  the  Jury  that 
only  such  future  damages  can  be  allowed  as 
are  established  with  reasonable  certainty. 
In  support  of  this  contention  the  decision  of 
this  court  In  C,  R.  I.  &  P.  Ky.  Co.  v.  Mc- 
Dowell (Neb.)  92  N.  W.  121,  is  cited.  An 
instruction  in  this  case  was  condemned  by 
this  court  because  it  x>ermitted  the  Jury  to 
consider  such  injuries  as  plaintiff  "may  here- 
after suffer";  it  being  held  that  to  charge  a 
jury  so  as  to  allow  damages  to  the  plaintiff 
that  he  may  hereafter  suffer  opens  a  wide 
field  of  speculation,  and  permits  an  award 
based  on  conjecture  rather  than  on  specific 
proof.  But  the  instruction  in  the  case  at 
bar  we  do  not  think  obnoxious  to  this  ob- 
jection, for  the  charge  limits  the  award  of 
damages  to  such  as  "naturally  and  directly 
result  from  his  injuries."  In  other  words. 
It  limits  the  recovery  to  such  damages  as 
the  Jury  believed  did  actually  result  from 
the  injury.  The  court  further  said,  "If  you 
should  find  from  the  evidence  that  the  plain- 
tiff will  suffer  damages  by  reason  of  impair- 
ed capacity  of  earning  money,"  etc.  Here 
there  is  no  field  for  speculation  or  conjec- 
ture, as  the  Jury,  under  the  direction  of  this 
charge,  must  first  find  that  plaintiff  "will," 
and  not  that  he  "may,"  suffer  damages,  be- 
fore making  him  any  award. 

For  the  purpose  of  examining  the  alleged 
errors  committed  by  the  trial  court  in  the 
admission  of  evidence  offered  by  plaintiff 
touching  6n  the  measure  of  damages,  it  is 
necessary  to  refer  to  the  allegations  of  the 
I>etltlon  with  reference  to  the  injury.  The 
petition,  after  describing  with  particularity 
the  injuries  received  by  plaintiff,  alleges  that 
the   parietal   bones   were   caused   to   press 
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downward  upon  the  brain  of  plaintiff,  there- 
by causing  serious,  dangerous,  and  perma- 
nent injuries  to  body  and  mind.  It  also 
alleges  that  plalndfl's  bodily  health  and 
mental  condition  have  been  seriously,  dan- 
gerously, and  permanently  Impaired;  that 
prior  to  the  injuries  plaintiff  was  an  exceed- 
ingly bright  boy,  but  that  since  the  injuries 
he  has  become  desultory  and  dull,  and  his 
mental  and  bodily  activity  has  greatly  de- 
teriorated. Under  this  and  other  similar  al- 
legations, plaintiff  was  permitted  to  show, 
over  the  objection  of  the  defendant,  that  be- 
fore the  injury  he  could  speak  plainly,  but 
that  since  the  Injury  he  was  unable  to  speak 
without  stuttering;  that  before  the  injury 
he  was  left-handed,  but  that  since  the  in- 
jury be  had  changed  from  the  use  of  his  left 
to  that  of  his  right  band;  that  before  the 
injury  he  had  perfect  control  of  his  bladder, 
but  that  since  the  Injury  he  had  lost  this 
control.  It  Is  urged  against  the  admission  of 
this  testimony  that  plaintiff  could  not  show 
those  alleged  injuries  under  the  general  al- 
legations of  the  petition,  and  that,  to  ren- 
der this  testimony  competent,  there  should 
have  been  a  particular  allegation  of  dam- 
ages arising  from  each  of  these  causes  in 
the  petition.  The  expert  testimony  offered 
by  plaintiff  tended  to  show  that  each  of  these 
effects  was  the  logical  result  of  the  injury  to 
the  brain  functions  caused  by  pressure  upon 
the  brain  by  the  parietal  bone.  In  other 
words,  if  the  plaintiff's  medical  experts  were 
correct  in  their  conclusions,  the  change  from 
left-handedness  to  right-handedness  was  oc- 
casioned by  the  partial  loss  of  muscular  con- 
trol of  the  left  side  of  the  body,  occasioned 
by  the  pressure  on  the  right  side  of  the  brain, 
and  the  stammering  and  loss  of  control  of 
the  bladder  came  from  the  same  cause;  In 
short,  that  these  manifestations  were  symp- 
toms which  tended  to  show  an  Impairment 
of  the  brain  function  caused  by  the  acci- 
dent In  actions  for  personal  injuries,  it  Is 
not  necessary  to  specially  allege  every  in- 
Jury  to  each  part  of  the  body,  to  lay  the 
foundation  for  such  proof  on  the  trial.  Such 
evidence  may  be  admitted  when  the  injury 
alleged  is  shown  to  have  been  the  natural 
and  proximate  cause  of  the  injury  proven. 
In  Maltland  v.  Gilbert  Paper  Co.  (Wis.)  72 
N.  W.  1124,  65  Am.  St.  Rep.  137,  the  petition 
alleged  an  injury  to  one'eye.  The  court  re- 
ceived evidence  showing  an  Impairment  of 
the  other  eye  as  one  of  the  results  of  the 
Injury.  It  was  held  on  review  that  this  was 
not  erroneous,  the  court  saying  that  "it 
oould  see  no  reason  why  evidence  as  to  all 
the  injury  to  plaintiff  which  followed  nat- 
urally from  the  destruction  of  the  left  eye 
was  not  competent."  To  the  same  effect  are 
the  holdings  in  Williams  v.  Oregon  Short 
T>ine  (TItah>  .54  Pac.  991,  72  Am.  St  Rep. 
777;  M.,  K.  ft  T.  Ry.  Co.  v.  Edllng  (Tex. 
Civ.  App.)  46  S.  W.  406;  Quirk  v.  Slegel- 
Oooper  Co.  (Sup.>  56  N.  Y.  Supp.  49. 
It  Is  further  urged  against  the  admission 


of  this  testimony  that  the  medical  experts  In- 
troduced by  plaintiff  only  testified  that.  In 
their  opinion,  these  effects  were  produced  by 
the  injury  to  the  brain,  and  that  they  did  not 
positively  trace  them  to  such  injury.  When 
medical  testimony  is  relied  upon  to  prove  the 
cause  or  effect  of  a  physical  injury,  it  seldom 
goes  further  than  an  opinion  based  on  the 
experience  of  the  witness  and  the  general 
learning  of  the  profession.  Positive  state- 
ments of  fact  are  seldom  indulged  la  by  phy- 
sicians when  testifying  as  experts,  and  yet 
this  character  of  testimony  is  universally  ad- 
mitted by  the  courts  of  this  country.  Peter- 
son V.  R.  R.  Co.  (Minn.)  39  N.  W.  485;  Block 
V.  Street  Railway  Co.,  89  Wis.  371,  61  N.  W. 
1101,  27  L.  R.  A.  365,  46  Am.  St.  Rep.  849; 
Turner  v.  City  of  Newburgh,  109  N.  Y.  301, 16 
N.  E.  344;  Lehigh  &  H.  R.  Ry.  Co.  v.  Mar- 
chant,  84  Fed.  870,  28  0.  O.  A.  544. 

The  next  alleged  error  called  to  our  atten- 
tion is  that  reference  to  the  action  of  the 
trial  court  in  excluding  certain  testimony  of- 
fered from  the  deposition  of  Dr.  Belts  by  the 
defendant  The  evidence  offered  bore,  if  at 
all,  very  remotely  on  the  measure  of  dam- 
age, and  much  of  It  was  clearly  Incompetent 
When  objection  was  sustained  to  the  ques- 
tions propounded,  defendants  did  not  offer 
the  answers  contained  in  the  depositions,  and 
have  a  ruling  of  the  court  on  such  offer.  Un- 
der the  well-established  rule  of  this  court 
when  testimony  is  offered,  and  an  objection 
Is  made  and  sustained  to  a  question  pro- 
pounded, the  party  offering  the  evidence 
must  follow  the  question  with  the  offer  of 
proof  to  entitle  blm  to  a  review  of  the  ruling 
of  the  district  court  by  this  tribnnal.  Ob- 
jections as  to  other  evidence  excluded  are 
wholly  unfounded,  and  do  not  require  a  fur- 
ther discussion. 

After  a  careful  review  of  the  record  in  this 
case,  we  have  failed  to  find  any  errors  prejn- 
dlclal  to  defendant  in  the  trial  of  the  cause, 
unless  it  be  in  the  amount  of  damages  award- 
ed by  the  conrt  and  Jury.  It  is  plain  that  in 
suits  of  this  nature,  where  the  burden  of  the 
damage  awarded  falls  upon  the  taxpayers  of 
a  city  or  village,  who  are,  at  most  only  very 
indirectly  responsible  for  the  negligence  oc- 
casioning the  Injury,  the  award  should  be 
confined  strictly  to  such  damages  as  are 
plainly  compensatory.  We  also  fully  recog- 
nize that  there  is  no  rule  by  which  an  Injury 
such  as  the  evidence  in  this  case  shows  plain- 
tiff to  have  suffered  can  be  estimated  In  dol- 
lars and  cents.  However,  after  much  hesi- 
tation, and  a  careful  review  of  the  testimony 
bearing  on  the  nature  and  extent  of  plain- 
tiff's injury,  we  are  inclined  to  think  that  the 
damages  awarded  are  somewhat  excessive. 
It  appears  to  us  that  the  evidence  fairly 
shows  that  plaintiff,  as  a  result  of  his  injury, 
will  bear  a  forbidding  looking  scar  on  bis 
head  and  face  during  his  natural  life;  that 
he  may  suffer  a  partial  paralysis  of  his  left 
arm  permanently;  that  the  stammering  and 
loss  of  control  of  the  bladder  are  temporary 
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Injuries,  wbidi  ttine  will  core;  and  that  he 
ha8  suffered  great  bodily  pain  and  anguish 
from  bis  injnrles,  but  that  this  is  of  tempo- 
rary, and  not  permanent,  duration.  Ck>nsid- 
erhig  all  these  results  of  the  injory,  we  think 
a  $10,000  verdict  against  the  city  smacks 
somewhat  of  smart  money,  and  isexcesslTe. 

We  therefore  recommend  that  unless 
plaintiff  enter  a  remittitur  of  $3,000  from  the 
Judfrment  awarded  in  the  district  court  with- 
in 30  days  from  the  filing  of  this  opinion,  the 
jndKment  of  the  district  court  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings, bnt  that,  if  such  remittitur  is  filed,  the 
Judgment  of  the  district  court  be  affirmed. 

AMES  and  LBTTON,  CO.,  concur. 

PER  OUBIAM.  For  the  reasons  stated  la 
the  foregoing  opinion,  it  la  ordered  that  the 
Judgment  of  the  district  court  be  reversed, 
and  remanded  for  further  proceedings,  un- 
less the  plaintiff  enter  a  remittitur  of  $3,000 
within  30  days  of  the  filing  of  this  opinion; 
and  it  Is  further  ordered  that,  if  such  remitti- 
tur be  filed,  the  Judgment  of  the  district  court 
be  afllrmed. 


OOLLTER  ▼.  DAVia 
(Sopreme  Court  of  Nebraska.    Dec.  21,  1904.) 

VCIfDOB   AND   FUBCUASKB— MXMOBANDITH   OF 
BALK— BUSnCIBRCT— EVIDBNCIC. 

1.  It  is  not  necessary  that  'a  memorandum, 
■Igned  by  the  grantor,  sufficient  to  evidence  a 
Bale  of  real  estate,  should  all  be  contained  in  a 
single  letter  or  communication ;  but  if  the  con- 
tract can  be  ascertained  from  the  entire  cor- 
respondence between  the  parties,  or  from  two 
or  more  separate  papers  referring  manifestly  to 
the  same  subject,  without  the  aid  of  oral  evi- 
dence, it  will  be  a  sufficient  memorandum  with- 
in the  meaning  of  the  statute  of  frauds. 

2.  While  an  undelivered  deed,  properly  exe- 
cuted and  placed  in  the  hands  of  vendor's  agent, 
is  not,  standing  alone,  a  sufficient  written  mem- 
orandum to  evidence  a  contract  of  sale  of  real 
estate,  yet  it  does  not  follow  that  such  undeliv- 
ered deed,  submitted  to  the  grantee  for  inspec- 
tion, may  not  be  considered  for  the  purpose  of 
aiding  an  Imperfect  description  in  another  writ- 
ten memorandum,  signed  by  the  vendor. 

S.  Evidence  examined,  and  held  to  show  a  suf- 
ficient memorandum  in  writing,  sizned  by  the 
vendor,  to  take  a  contract  of  sale  of  real  estate 
without  the  ban  of  the  statute  of  frauds. 

(Syllabus  by  the  C!onrt.) 

Commissioners'  Opinion.  Error  to  District 
Court,  Douglas  County;  Read,  Judge. 

Action  by  George  P.  Colly er  against  La- 
tham Davis.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Smyth  &  Smith,,  for  plaintiff  In  error.  I. 
S!.  Congdon,  for  defendant  in  error. 

OliDHAM,  O.  This  was  an  action  brought 
t>7  plaintiff,  George  P.  Collyer,  in  the  dis- 
trict court  of  Douglas  county.  Neb.,  against 
defendant,  Latham  Davis,  for  damages  for 
tlie  alleged  breach  of  a  contract  of  the  sale 


and  purchase  of  a  tract  of  land  called  "The 
Glebe,"  situated  in  the  state  of  Virginia. 
After  the  evidence  was  presented,  defend- 
ant moved  the  court  to  direct  the  jury  to 
return  a  verdict  In  his  favor  on  the  theory 
that  the  evidence  failed  to  show  that  plain- 
tiff, Collyer,  as  vendor,  had  ever  made  a  note 
or  memorandum  in  writing  which  would  evi- 
dence the  alleged  contract  of  sale.  The  court 
accordingly  directed  a  verdict  as  requested 
by  defendant  A  motion  for  a  new  trial 
was  filed  by  plaintiff  and  overruled,  and 
Judgment  was  entered  upon  the  verdict  and, 
to  reverse  this  judgment,  plaintiff  brings  er- 
ror to  this  court 

The  only  question  to  be  determined  is  as 
to  whether  the  evidence  introduced  by  plaln- 
tifl  in  the  court  below  is  sufficient  to  show 
a  memorandum  in  writing,  signed  by  the 
vendor  of  the  lauds,  or  his  agents  authorized 
by  him  in  writing,  to  subscribe  to  such 
agreement  A  contract  for  the  sale  of  lands 
is  governed  by  the  provisions  of  sections  5 
and  26  of  chapter  82,  Comp.  St  1903,  which 
are  as  follows: 

"Sec.  6.  Every  contract  for  the  leasing  for 
a  longer  period  than  one  year,  or  for  the  sale 
of  any  lauds,  or  any  Interest  in  lands,  shall 
be  void  unless  the  contract  or  some  note 
or  memorandum  thereof,  be  In  writing,  and 
signed  by  the  party  by  whom  the  lease  oV 
sale  is  to  be  made."' 

"Sec.  26.  Every  instrument  required  by 
any  of  the  provisions  of  this  chapter  to  be 
subscribed  by  any  party  may  be  subscribed 
by  his  agent  thereunto  authorized  by  writ- 
ing." 

The  land  which  formed  the  subject  of  this 
alleged  contract  is,  as  above  stated,  located 
In  Westmoreland  county,  Va.  The  plaintiff 
is  a  resident  of  Virginia,  and  the  defendant 
at  the  time  of  the  negotiations,  was  a  resi- 
dent of  the  state  of  Nebraska.  In  April, 
1903,  defendant  Davis,  accompanied  by  one 
of  his  employes,  named  McDermott  went 
to  Virginia  for  the  purpose  of  purchasing 
land.  At  the  village  of  Hague,  in  the  state 
of  Virginia,  they  met  Messrs.  Murphy  & 
Mayo,  who  were  real  estate  agents  .of  the 
village  and  county.  The  lands  in  dispute 
had  been  placed  In  charge  of  these  agents 
by  plaintiff,  Collyer,  under  a  contract  In 
writing,  signed  and  sealed  by  the  plaintiff, 
which,  after  fixing  the  terms  and  price  of 
the  land,  contained  the  following  condition: 
"1  hereby  authorize  Murphy  and  Mayo  to 
sell  my  tract  of  land  in  Westmoreland  coun- 
ty, containing  400  acres,  and  I  agree  to  pay 
them  10  per  cent  commission  if  they  sell  or 
are  the  means  of  selling  or  exchanging  It 
•  •  •  If  an  imperfect  titie  prevents  the 
consummation  of  the  sale  I  agree  to  pay  the 
commission."  The  terms  named  In  the  con- 
tract were  ?8,000,  payable  one-fourth  down, 
and  the  remainder  In  one,  two,  and  three 
years.  After  defendant  Davis,  and  his  em- 
ploy€  had  examined  the  land,  according  to 
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plainturs  testimony,  Davis  offered  $5,600 
for  the  land — one-tblrd  down,  one-third  In 
one  year,  and  one-third  in  two  years.  This 
offer  was  made  on  April  17,  IfiOS,  and  was 
communicated  to  plaintiff  by  his  agents, 
Murphy  &  Mayo,  in  the  following  telegram: 
"George  P.  C!ollyer,  Stanton,  Va.— 

"Have  offer  $5500  for  'Glebe.'  One-third 
cash,  balance  in  one  and  two  years.  Answer 
at  <Mice. 

"[Slg.]    Mnrphy  &  Mayo." 

On  the  following  day  plaintiff  wired  Mur- 
phy &  Mayo  as  follows: 
"Murphy  &  Mayo,  Hague,  Va. — 

"Will  take  $5000  net  to  me. 

"[Slg.]    George  P.  Oollyer." 

On  the  same  day  Col  Iyer  wrote  to  Murphy 
&  Mayo  as  follows: 
"Mnrphy  &  Mayo,  Hague,  Va. — 

"Gentlemen:  Tour  teleg^ram  of  ttiis  date, 
stating  that  you  had  offer  of  $5,500  for  Glebe, 
Just  received.  I  wired  that  I  will  take  $5,- 
000  net  to  myself,  leaving  $500  for  your  com- 
mission. I  am  not  anxious  to  sell  the  place, 
because  I  bought, it  for  a  future  home  and 
also  believe  I  can  get  more  money  for  it  in 
a  year  or  two.  So  It  makes  very  little  dif- 
ference to  me  whether  you  close  out  the 
place  at  $5,500  or  not 

"Thanking  you-  for  your  kindness, 
•  "Yours  very  truly,      George  P.  Oollyer." 

On  receipt  of  this  communication  Murphy 
&  Mayo  on  the  19th  of  April  wrote  to  plain- 
tiff, Oollyer,  that  they  had  completed  the 
sale  with  the  defendant,  Davis,  who  bad  Just 
left  for  the  state  of  Nebraska,  leaving  Mr. 
McDermott,  according  to  plaintiff's  testi- 
mony, to  complete  the  arrangements  for  the 
transfer  of  the  place,  and  take  possession 
^r  him  as  soon  as  the  papers  had  been 
exclianged  and  the  terms  of  the  contract 
completed.  At  the  same  time  Murphy  & 
Mayo  wrote  CoUyer  this  last  letter,  they 
wired  to  defendant,  Davis,  at  Omaha,  as  fol- 
lows: 
"Latham  Davis,  Omaha,  Neb. — 

"Mr.  Oollyer  accepted  your  offer.     I  am 
glad  to  say  you  can  send  check  to  McDer- 
mott ,  We  will  search  title  and  make  papers. 
"Murphy  &  Mayo." 

On  the  30tb  of  April,  defendant  Davis, 
wrote  to  Murphy  &  Mayo  as  follows: 
"Have  been  up  to  my  ranch  in  Boone  coun- 
ty and  on  my  return  yesterday  found  yours 
of  the  19tb  Inst  Please  have  your  bankers 
in  Washington  or  Alexandria  forward  ab- 
stract deed  and  mortgage  of  the  400  acres 
Glebe  tract  to  the  First  National  Bank  or 
their  correspondent  in  Omaha,  allowing  bank 
here  to  have  attorney  investigate  papers  be- 
fore payment  of  money  and  delivery  of 
notes.  •  •  •"  At  the  bottom  of  this  let- 
ter was  marked  "Over,"  and  the  following 
memorandum  was  placed  on  the  back  of  the 
letter:  "Cash  $1833.34,  note  one  year 
$1833.33,  note  two  yeara  $1833.33,  total 
$5600." 


On  May  8tb,  Muipby  &  Mayo  wired  de 
fendant  at  Omalia: 
"Latham  Davis,  Omaha,  Neb. — 

"Have  closed  deal  with  CoIIyer  according 
to  terms  of  your  letter  of  April  30. 

"Murphy  &  Mayo." 

Following  all  this  correspondence.  Mur- 
phy &  Mayo  procured  a  deed  to  the  prem- 
ises, duly  executed  and  acknowledged  by  the 
plaintiff,  and  also  had  drawn  up  two  notes 
according  to  the  terms  of  the  agreement  and 
a  sight  draft  of  five  days  for  the  one-third 
cash  payment  and  inclosed  these  papers 
with  a  memorandum  of  the  title  of  the  land, 
and  transmitted  them  through  the  bank  at 
Alexandria,  Va.,  to  the  First  National  Bank 
of  Omaha,  as  directed  by  defendant  Davit, 
for  his  inspection,  and  with  directions  that 
the  deed  should  be  delivered  on  payment  of 
the  draft  and  the  execution  of  the  notes  and 
deed  of  trust,  and  that  the  notes  and  deed  of 
trust  should  be  sent  back  to  the  bank  at 
Alexandria,  Va.  When  the  deed,  draft, 
notes,  and  mortgage  were  received  at  the 
First  National  Bank  of  Omaha,  certain  ob- 
jections were  interposed  to  the  chain  of 
title  and  to  the  form  of  security  by  defend- 
ant's attorney,  and  the  objections  were  sent 
back  through  the  mail  to  Murphy  &  Maya 
Murphy  &  Mayo  then  wrote,  practically  of- 
fering to  comply  with  all  the  requirements 
demanded.  But  this  offer  was  refused  by 
defendant,  who  declined  any  further  nego- 
tiations with  reference  to  the  property. 

It  is  conceded  that,  unless  the  contract 
falls  within  the  ban  of  the  statute  of  frauds, 
the  question  as  to  whether  plaintiff  had  com- 
plied with  the  conditions  of  the  contract  or 
not  was  one  of  fact  which,  under  plaintitTs 
t^timony,  should  have  been  submitted  to  a 
Jury.  So  that  the  only  question  for  us  to 
determine  is  whether  or  not  the  correspond- 
ence above  set  out  constitutes  a  sufficient 
memorandum  In  writing,  signed  by  plaintiff, 
or  an  agent  authorized,  under  the  terms  of 
the  statute,  to  subscribe  to  such  memoran- 
dum for  him.  It  is  conceded  that  Murphy  i 
Mayo,  under  the  written  contract  with  plain- 
tiff, had,  when  the  negotiations  were  begiw. 
proper  and  full  authority  to  contract  for  tlie 
sale  of  the  land  in  dispute  on  the  terms 
specified  in  their  agreement  with  the  plain- 
tiff. It  is  also  apparent  that  they  had,  by 
the  instrument  then  in  their  possession,  no 
other  authority,  so  that  if,  when  the  offer 
of  $5,500  was  made,  they  had  entered  into  a 
contract  with  the  defendant  for  a  sale  of 
the  premises  on  the  offer  then  made.  It  would 
have  been  unauthorized,  and  a  memorandum 
signed  by  them  would  have  contained  no  pro- 
bative force  under  the  statute  of  Ibrands. 
But  when  they  wired  the  terms  of  'this  of- 
fer to  their  principal,  he  bad  a  right  to 
change  the  terms  of  the  written  contract 
and  this,  we  think,  he  did  by  his  telegram, 
and  the  letter  explanatory  of  the  telegram 
which  followed  it    There  la  no  cootaitioa 
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as  to  the  genalneness  of  any  letter  or  tele- 
gram ofFered  by  the  plaintiff,  and  they  are 
connected  Is  Biich  a  manner,  under  the  proof 
offered,  that  each  communication  refers  in 
apt  terms  to  some  other,  so  that  the  entire 
correspondence  is  Identified  by  its  own  con- 
tents, and  not  by  oral  testimony.  For  in- 
stance, the  letter  following  Collyer's  answer 
to  the  telegram  of  Murphy  &  Mayo  explains 
what  he  means  by  having  $5,000  net  from 
the  sale  of  the  lands,  and  plainly  authorizes 
the  sale,  provided  his  agents  are  willing  to 
take  $500  as  their  commission, 

It  is  urged  by  counsel  for  defendant  in 
error  that  the  letter  from  Collyer  to  his 
agents  did  not  speclflcally  set  forth  the  terms 
of  the  sale  on  which  he  was  willing  to  ac- 
cept $5,000  net  for  the  land,  and  he  con- 
cedes that  had  this  letter  specifically  stated 
that  be  would  take  $5,000,  payable  one-third 
in  cash,  one-third  in  one  year,  and  one-third 
In  two  years,  it  would  have  authorized  them 
to  complete  the  sale  on  these  terms.  The 
trouble  with  this  contention  is  that  defend- 
ant in  error  seems  to  be  impressed  with  the 
idea  that  a  memorandum  in  writing,  signed 
by  the  reodor,  necessary  to  establish  proof 
of  a  sale  of  real  estate,  must  all  be  contained 
in  a  single  letter  or  other  written  communi- 
cation. This  is  not  the  rule.  If  the  terms 
of  the.  contract  can  be  collected  from  the  cor- 
respondence of  the  parties,  or  from  two  or 
more  separate  papers  referring  manifestly 
to  the  same  subject,  it  will  be  a  sufficient 
memorandum  within  the  meaning  of  the 
statute  of  frauds.  All  writings  executed  be- 
tween the  same  parties,  at  the  same  tim« 
and  about  the  same  subject,  must  be  held  as 
one  instrument,  and  construed  together.  Per- 
ry T.  Holden,  22  Pick.  269:  Chlckering  t. 
liovejoy.  13  Mass.  51;  Carey  t.  Rawson,  8 
Mass.  159;  Stow  v.  Tifft,  15  Johns.  463,  8 
Am.  Dec.  266.  We  think,  therefore,  that 
the  letter,  read  in  connection  with  the  tele- 
gram to  which  it  replied,  was  a  sufBclent 
memorandum  to  authorize  the  agents  of 
plaintiff  to  proceed  with  the  sale  on  the  terms 
stated  in  their  telegram.  And,  again,  while 
It  is  true  that  in  this  state  we  have  held 
that  an  undelivered  deed,  signed  and  execut- 
ed by  the  grantor  and  placed  in  the  hands  of 
bis  agent,  is  not,  when  standing  alone,  a  suf- 
flcient  memorandum  to  evidence  a  contract 
of  the  sale  of  real  estate  (Wier  t.  Batdorf, 
24  Neb.  83,  38  N.  W.  22),  yet,  in  the  very  de- 
cision in  which  this  rule  is  announced,  the 
case  of  Thayer  v.  Luce  &  Fuller,  22  Ohio  St. 
62,  is  cited  with  approval,  and  Maxwell,  J., 
in  delivering  the  opinion,  said :  "If  the  facts 
in  the  case  under  consideration  brought  it 
virithln  those  of  the  Ohio  case,  we  would  have 
no  hesitancy  in  enforcing  the  contract."  In 
Thayer  v.  Luce  &  Fuller,  supra,  the  facts 
were  that  the  vendors,  Luce  &  Fuller,  had 
made  an  Imperfect  memorandum  of  a  con- 
tract for  the  sale  of  real  estate  with  the 
plaintiff,  who  was  asking  for  specific  per- 
formance.    The  memorandum  contained  no 


description  of  the  property  to  be  sold,  but 
subsequently  the  grantors  executed  a  deed 
fully  describing  the  property  and  the  terms 
of  the  sale,  and  submitted  it  to  the  granted 
for  inspection.  After  the  deed  was  inspect- 
ed by  the  grantee  it  was  returned  to  grantors 
to  await  the  completion  of  the  sale,  which 
the  grantors  subsequently  refused  to  con- 
summate, and,  as  an  answer  to  a  suit  for 
specific  performance,  they  pleaded  the  stat- 
ute of  frauds.  In  disposing  of  the  question, 
Mcllvain,  J.,  speaking  for  the  court,  said, 
among  other  things :  "That  the  memorandum 
alone  Is  insufiloient  for  that  purpose  is  clear. 
The  absence  of  necessary  description  of  the 
subject-matter  of  the  contract  is  a  fatal  de- 
fect The  deed,  however,  supplies  the  de- 
fects in  the  memorandum,  and,  taken  to- 
gether (if  we  may  so  construe  them),  w(> 
find  in  the  two  Instruments  the  terms  of  a 
full  and  complete  contract.  That  several 
writings,  though  executed  at  different  times, 
may  be  construed  together  for  the  purpose  of 
ascertaining  the  terms  of  a  contract,  and 
for  the  purpose  of  taking  an  action  founded 
thereon  out  of  the  operation  of  the  statute 
of  frauds,  is  settled" — citing  3  Taunt  169; 
1  Bing.  8;  3  MyL  &  K.  353;  Manufactur- 
ing <3o.  V.  Goddard,  14  How.  447,  14  L.  Ed. 
493;  Tallman  v.  Franklin,  14  N.  Y.  584; 
Pollock  V.  Bralnard  (C.  C.)  26  Fed.  732. 
Further  on  in  the  opinion,  after  admitting 
as  an  abstract  proposition  that  an  undeliv- 
ered deed  is  not  sufilclent  evidence  of  a  sub- 
sisting contract  between  the  parties,  tho 
opinion  says:  "We  think,  however,  that  a 
distinction  may  well  be  taken  between  an 
instrument  of  writing  in  the  usual  form  of 
a  deed  of  conveyance  which  has  never  been 
delivered  for  any  purpose,  or  which  has 
been  delivered  for  the  purpose  of  transfer- 
ring title,  and  a  like  instrument  which  has 
been  delivered  merely  as  an  evidence  of  an 
executory  contract,  or  as  evidence  In  part 
of  such  contract  The  distinction  exists  In 
the  difference  of  Intention  with  which  the 
acts  were  performed,  and  the  true  intent  in 
either  case  must  be  determined  by  the  cir- 
cumstances of  the  act — by  the  res  gest«e.  It 
Is  perfectly  clear  that  such  an  Instrument 
delivered  by  the  apparent  grantor  to.  the  ap- 
parent grantee  under  such  circumstances  as 
repel  the  conclusion  that  the  transfer  of  title 
was  intended,  is  Inoperative  as  a  conveyance. 
And  It  appears  to  me  to  be  Just  as  clear  that 
the  like  delivery  of  such  an  instrument,  under 
such  circumstances  as  show  an  hutention  to 
make  a  proposition  to  sell  the  property  there- 
in described  on  the  terms  therein  written,  is  a 
legitimate  and  proper  way  to  negotiate  a  con- 
tract of  sale,  and,  instantly  that  the  terms 
thus  proposed  are  accepted,  the  contract  of 
bargain  and  sale  is  complete — not  executed  in 
fact  by  transfer  of  title,  but  executory,  and 
evidenced  by  writing  signed  by  the  vendor, 
within  the  meaning  of  the  statute.  Nor  does 
It  matter  in  whose  possession  the  Instrument 
may   afterward   be  placed.     The  executory 
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contract  la  snbslstlng,  and  will  contlnne  to 
be  valid  and  binding  npon  the  parties  until 
mutually  rescinded  or  consummated.  Sacb 
is  the  case  under  conalderatloa  The  deed 
was  signed  by  the  defendant  below  and  de- 
livered to  the  plaintiffs,  not  as  a  conveyance 
of  title,  but  as  an  evidence  of  their  executory 
contract  of  bargain  and  sale." 

If  this  rule  so  announced  and  quoted  with 
approval  by  Maxwell,  J.,  in  Wler  v.  Batdorf, 
supra,  should  be  applied  to  the  case  at  bar, 
it  would  certainly  determine  the  question 
that  the  delivery  of  the  deed,  notes,  and 
mortgage,  and  draft  accompanying  it  in  es- 
crow to  the  First  National  Bank  of  Omaha, 
for  the  inspection  and  approval  of  the  de- 
fendant, would  certainly  aid  the  letter  writ- 
ten by  plaintiff  to  his  agents  as  to  the  terms 
on  which  he  authorized  them  to  contract  for 
the  sale  of  his  lands.  We  are  therefore  of 
opinion  that  the  learned  trial  court  was  In 
error  in  holding  that  the  contract  sued  npon 
was  not  evidenced  by  any  memorandum  in 
writing,  signed  by  the  grantor  or  his  duly 
authorized  agent,  and  we  recommend  that 
the  Judgment  of  the  district  court  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  according  to  law. 

AMES  and  LETTON,  00.,  concur. 

PER  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  Judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according 
to  law. 


STATE  ex  rel.  BIXINGSWORTH  v.  CARIi- 

SON  et  al.,  Board  of  TruBtees  of 

Village  of  Ootbenburg. 

(Supreme  Court  of  Nebraska.     Dec  21,  1904.) 

INJUNCTIOW—VALIDITT—BLECTIONS— CANVASS 
OF    VOTES— UANDAMUS— PUBLIC    orFIOBBS. 

1.  An  injunction  order  made  by  a  court  which 
has  no  jurisdiction  over  the  matter  involved,  or 
which  is  In  excess  of  the  powers  of  the  court 
granting  it,  is  void. 

2.  The  duty  of  an  election  board  to  canvass 
the  votes  cast  at  the  election  ia  a  political  duty 
plainly  prescribed  by  a  positive  statute,  and 
cannot  be  enjoined  by  the  courts. 

3.  It  is  not  a  defense  to  an  application  for  a 
writ  of  mandamus  that  the  action  which  it  is 
sought  to  compel  has  been  enjoined,  if  it  ap- 
pears conclusively  from  the  record,  or  from  the 
conceded  fact  in  the  case,  that  the  court  which 
issued  the  injunction  order  had  no  power  to 
enjoin  the  act  in  question. 

4.  When  public  officers  refuse  to  perform  a 
statutory  duty  and  are  compelled  to  do  so  by 
mandamus,  the  costs  of  the  mandamus  proceed- 
ings will  be  adjudged  against  them  when  the 
relator  is  himself  without  fault,  notwithstand- 
ing that  the  officers  were  acting  in  obedience  to 
an  injunction  order  supposed  by  them  to  be 
valid,  but  which  was  in  fact  void  for  want  of 
power  of  the  court  issuing  it  over  the  subject- 
matter. 

(Syllabns  by  the  Court.) 

f  2.  Sea  Inlnnctlon,  voL  IT,  C«nt  Dig.  g  ISl. 


Appllcatlcm  by  the  state,  on  tbe  relation 
of  William  J.  ElIlngswoTth,  for  a  writ  of 
mandamus  to  Alfred  G.  Carlson  and  others, 
board  of  trustees  of  the  village  of  Gothen- 
burg.   Writ  allowed. 

Thomas  Darnell,  B.  A.  Cook,  and  W.  D. 
Glffin,  for  plaintiff.  E.  C.  &  H.  V.  Calkins, 
tor  defendants. 

SEDGWICK,  J.  In  April,  1901,  there  was 
held  in  the  village  of  Gothenburg  an  elec- 
tion of  members  of  the  board  of  trustees  of 
the  village.  At  the  close  of  the  election, 
and  before  the  votes  bad  been  canvassed, 
one  John  Strtthle,  alleging  that  he  was  an 
elector  of  the  village  of  Gothenburg,  began 
a  proceeding  in  the  county  court  of  Dawson 
county  to  contest  the  election  of  Carroll, 
Weideranders,  and  Elllngswwtfa,  three  of  the 
candidates  at  said  election,  each  of  whom 
had  received,  it  is  conceded,  a  majority  of 
the  votes  cast  at  the  election  for  the  office 
of  trustee.  On  the  same  day  that  be  com- 
menced this  contest  in  the  county  court,  the 
said  Strahle  began  an  action  in  the  district 
court  of  Dawson  county  for  the  purpose  of 
enjoining  the  board  of  trustees  of  the  Tillage 
of  Gothenburg  from  canvassing  the  votes 
cast  at  the  election,  and  in  that  action  he 
obtained  from  the  county  Judge  of  Dawson 
county  a  temporary  order  of  injunction  re- 
straining the  board  of  trustees  from  can- 
vassing the  vote.  Afterwards,  his  contest 
proceedings  having  been  tried  in  the  county 
court,  and  having  resulted  against  bim,  and 
having  been  taken  to  the  district  court,  both 
actions  were  tried  In  the  district  court,  and 
determined  against  the  contestant,  Stratile. 
He  has  brought  both  actions  to  this  court 
for  review.  The  district  court,  having  upon 
the  final  hearing  dissolved  the  temporary  In- 
junction restraining  the  board  from  canvass- 
ing the  votes,  fixed  the  amount  of  the  super- 
sedeas bond  to  be  given  by  the  plaintiff  ttier^- 
in  to  supersede  the  Judgment  of  the  dis- 
trict court  during  the  pendency  of  the  ac- 
tion In  this  court,  which  bond  was  given  by 
the  plaintiff  and  duly  approved,  and  the 
cause  is  now  pending  in  this  court  Ttao-e- 
upon  this  action  was  brought  to  obtain  a 
writ  of  mandamus  to  compel  tihe  village 
board  to  proceed  and  canvass  the  vote  not- 
withstanding tlie  Injunction.  Tlie  parties 
have  stipulated  the  facts  upon  the  record, 
and  the  question  Is  whether  the  injunction 
was  effectual  to  prevent  the  canvassing  at 
t)ie  votes. 

In  Calvert  ▼.  State,  34  Neb.  616,  52  N.  W. 
687,  the  plaintiff  in  error  had  been  adjudged 
guilty  of  contempt  in  violating  an  Injunction 
order  of  the  district  court,  and  in  reversing 
that  Judgment  the  court,  by  Maxwell,  C.  J.. 
said:  "The  question  presented  to  this  court 
is  the  power  of  a  Judge  at  chambers,  npon 
the  issues  presented,  there  being  disputed 
questions  of  fact,  to  make  the  order  In  qnes- 
tion.  In  any  case  where  the  court  or  Judge 
has  Jurisdiction  and  grants  an  injunction 
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during  the  pendency  of  a  Biilt,  the  injunction, 
while  In  force,  must  be  obeyed.  A  court 
should  exercise  great  care  In  granting  such 
relief,  and  only  where  It  Is  dear  the  Injury 
to  the  plaintiff  will  be  great  or  Irreparable; 
bat,  having  granted  It,  the  adverse  party 
should  move  to  dissolve  or  modify,  and  can- 
not disregard  It  with  Impunity.  A  court 
must  Insist  that  Its  legitimate  orders  be  obey- 
ed. This  la  necessary  both  for  the  protection 
of  private  rights  and  those  of  the  public.  If 
the  court  or  Judge  exceeds  his  Jurisdiction, 
however,  his  action  In  the  premises  Is  like 
that  of  any  other  person  who  acts  without 
authority.  •  ■  ••  ♦  Suppose  the  owner  of  a 
farm  or  one  or  more  city  lots  should  apply 
for  an  Injunction  to  restrain  the  construc- 
tion of  a  railway  across  his  land,  and  should 
set  forth  the  same  facts  as  to  his  owner- 
ship and  possession  as  the  defendant  has 
done  in  this  case,  and  the  railway  company 
should  allege  the  same  facts  as  are  stated  In 
the  plalntlfTs  petition,  would  the  court  <w 
Judge  on  a  preliminary  hearing  have  au- 
thority to  tie  the  hands  of  the  landowner 
and  permit  "the  adverse  party  to  divest  him 
of  his  rights  and  destroy  his  possession? 
The  statement  of  the  case  carries  with  It  a 
full  answer.  The  Judge,  in  effect  has  un- 
dertaken to  dispose  of  the  merits  of  the  case 
without  a  hearing.  A  temporary  Injunction 
merely  prevents  action  until  a  hearing  can 
be  had.  If  It  goes  further  and  divests  a 
party  of  his  possession  or  rights  in  the  prop- 
erty, it  is  simply  void.  People  y.  Simonson, 
10  Mich.  335;  People  ex  rel.  H.  &  G.  By.  Co. 
r.  Judge,  SI  Mich.  456;  Sailing  v.  Johnson,  26 
Mich.  480;  McCJombs  v.  Merryhew,  40  Mich. 
725;  Arnold  v.  Bright,  41  Mich.  207  [2  N.  W. 
16];  T.  &  B.  C.  Ry.  Oo.  v.  Judge  [Mich.]  7 
N.  W.  66.  Judge  Oooley,  in  Arnold  v.  Brighti 
supra,  says:  'The  court  of  chancery  has  no 
more  power  than  any  other  .to  condemn  a 
man  unheard,  and  to  dispossess  him  of 
property  prima  fade  his,  and  hand  over  its 
enjoyment  to  another  on  an  ez  parte  claim 
to  it.  In  several  cases  it  has  been  decided 
that  possession  of  lands  is  not  to  be  disturbed 
by  means  of  a  preliminary  injunction.  Hem- 
ingway v.  Preston,  Walk.  Ch.  [Mich.]  628; 
People  V.  Simonson,  10  Mich.  S35.'  " 

It  is  said  by  Mr.  High  in  his  work  on  In- 
Jnnctlons:  "While  it  is  thus  seen  that  courlB 
of  equity  exact  the  most  iuipliclt  obedience 
to  the  writ  of  injunction,  and  treat  Its  wiU- 
fnl  violation  as  a  most  flagrant  contempt  of 
court,  the  doctrine  is  to  be  understood  with 
the  qualification  that  the  court  has  Jurisdic- 
tion over  the  subject-matter  in  controversy. 
And  if  the  court  has  no  Jurisdiction  over  the 
matter  involved,  or  if  it  has  exceeded  its 
powers  by  granting  an  Injunction  In  a  mat- 
ter beyond  Its  Jurisdiction,  its  injunction  will 
t>e  treated  as  absolutely  void,  and  defend- 
ants cannot,  in  such  case,  be  punished  for 
<x>nten\pt  for  its  alleged  violation.  For  ex- 
ample, when  an  injunction  is  issued  against 
a  board  of  township  officers  to  restrain  them 


from  holding  an  election  which  they  are 
authorized  by  law  to  hold,  equity  having  no 
jurisdiction  to  interfere  In  such  case,  there 
can  be  no  disobedience  of  the  injunction  and 
no  attachment  for  contempt,  since  the  man- 
date of  the  court  la  absolutely  void.  So 
where  a  court  has  exceeded  Its  powers  by 
granting  an  injunction  in  a  matter  over 
which  it  has  no  jurisdiction,  as  by  enjoining 
a  board  of  municipal  oflScers  from  canvass- 
ing the  returns  of  an  election,  the  court  hav- 
ing no  power  to  bear  or  determine  such  con- 
troversies, its  injunction  will  be  treated  as 
absolutely  void,  and  a  punishment  inflicted 
for  Its  violation  will  not  be  upheld." 

One  of  the  cases  referred  to  by  Mr.  High 
in  support  of  this  doctrine  is  Dickey  v. 
Reed,  78  IlL  281.  In  that  action  an  Injunc- 
tion had  been  granted  restraining  the  com- 
mon council  of  the  dty  of  Chicago  from  can- 
vassing the  returns  made  to  them  by  the 
judges  and  clerks  of  electioa  The  defend- 
ants were  advised  by  their  counsel  that  the 
injunction  was  void,  and  that  they  might 
safely  disregard  it  The  conndl  then  pro- 
ceeded to  canvass  the  returns.  They  were 
cited  for  contempt  by  the  circuit  court  from 
'Which  the  Injunction  had  issued,  and,  upon 
Judgment  being  entered  punishing  them  for 
such  contempt,  they  appealed  to  the  Su- 
preme Court  In  the  opinion  it  is  said: 
"Public  policy  does  not  require  such  a.  Ju- 
risdiction, even  If  it  could  sanction  it  If 
the  power  were  admitted,  where  would  its 
Jurisdiction  end?  Suppose  a  person  were  to 
conceive  a  law  to  have  been  unconstitution- 
ally enacted,  coald  he,  by  bill,  restrain  the 
Governor  and  all  other  officers  from  exe- 
cuting it  until  a  hearing  could  be  had  and 
the  law  declared  valid?  Suppose  a  citizen, 
in  his  hostile  opposition  to  a  governor-elect, 
or  from  other  motives,  were  to  conceive  that 
he  had  obtained  bis  apparent  majority  by 
frand,  conid  he  apply  to  a  court  for  and  ob- 
tain an  injunction  to  restrain  him  from  be- 
coming inaugurated,  until,  by  delays  and  ap- 
peals, the  term  for  which  he  had  been  elect- 
ed should  expire,  and  thus  defeat  the  will  of 
the  people?  ♦  ♦  ♦  In  this  case  there  was 
a  complainant  who  had  exhibited  a  bill,  and 
there  was  a  subject-matter  for  litigation,  and 
the  controlling  question  is  whether  the  court, 
under  any  circumstances,  could  have  power 
to  hear,  determine,  and  decree  in  reference 
to  it  If  not  then  the  whole  proceeding  was 
coram  non  Judice.  The  law  under  which 
this  election  was  held,  neither  in  terms  nor 
by  implication  confers  the  power.  Nor  is  It 
asserted  that  the  court  had  facts  before  it 
which  required  It  to  take  judicial  cognizance, 
and  hear,  adjudicate,  and  decree.  On  the  con- 
trary, the  court  refused  to  continue  the  in- 
junction, thus  virtually  deciding  that  the 
court  was  powerless  to  afford  the  relief 
sought  and  thereby  permitting  the  injunc- 
tion to  come  to  an  end  by  the  terms  of  the 
i  order  awarding  it  and  we  are  clearly  of 
I  opinion  that  it  was  not  a  case  for  equitable 
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Interposition.  •  •  •  In  Walton  v.  Devel- 
ing,  ei  111.  201,  It  was  held,  where  an  injnno- 
tion  was  issued  to  restrain  officers  from  hold- 
ing an  election,  and  It  was  disobeyed,  that 
they  were  not  amenable  to  the  process,  or 
liable  to  be  punished  for  a  contempt  in  dis- 
obeying the  writ  And  it  was  upon  the 
grounds  that  the  writ  was  void  for  the  want 
of  power,  and  the  law  required  the  oflScer  to 
perform  this  particular  duty.  The  distinc- 
tion was  there  taken  that,  where  the  court 
has  power  over  the  subject-matter  and  au- 
thority to  take  such  Jurisdiction,  and  the 
court  acts.  Its  process  must  be  obeyed;  but 
where  the  power  is  wholly  wanting,  then  the 
process  is  void,  and  need  not  be  obeyed.  The 
same  rule  was  recognized  and  applied  in 
Darst  V.  People,  62  111.  306.  So  the  doctrine 
is  by  no  means  novel  In  this  court" 

In  State  v.  Gibbs,  13  Fla.  66,  7  Am.  Rep. 
233-236,  the  court  said:  "It  is  Insisted  by 
the  relator  that  the  proceedings  by  the  can- 
vassers were  illegal  and  void,  because  they 
were  enjoined  by  the  order  of  a  Judge  of 
the  circuit  court  from  further  proceeding 
until  the  further  order  of  the  circuit  Judge; 
and  that  the  respondents  did  proceed  to  de- 
clare the  partial  result  of  the  election,  of- 
which  the  relator  complains,  before  the  dis- 
solution of  the  Injunctional  order,  and  with- 
out a  further  order  of  the  Judge.  We  think 
the  order  of  the  circuit  Judge  was  unad- 
visedly made,  and  that  in  its  form  and  effect 
it  was  essentially  a  perpetual  Injunction.  It 
forbade  the  further  proceeding  until  per- 
mission should  be  granted  by  the  Judge,  and 
was  In  effect  the  abrogation  of  a  statute 
which  authorized  and  required  them  to  pro- 
ceed with  reasonable  dispatch,  and  it  was 
therefore  illegal." 

Scott  V.  McGulre,  16  Neb.  803,  18  N.  W. 
93,  was  an  action  to  enjoin  the  county  com- 
missioners "from  removing  the  county  seat, 
•  •  ♦  or  any  of  the  county  offices  or  coun- 
ty records  or  papers,  from  the  town  of  La- 
porte  to  the  town  of  Wayne."  An  electltm 
had  been  held  upon  the  question  of  remov- 
ing the  county  seat  and  It  appeared  In  the 
case  Inferentlally  that  the  result  was  in  fa- 
vor of  Wayne.  The  opinion,  after  stating 
that  the  object  of  a  contest  of  election  is  to 
have  the  declared  result  of  the  election  va- 
cated, says:  "This,  however,  cannot  be 
reached  by  an  order  of  injunction  restraining 
county  officers  from  removing  their  offices  to 
the  relocated  county  seat  and  transacting 
business  there,  but  by  a  Judgment  formally 
setting  aside  the  result  arrived  at  and  de- 
clared by  the  canvassers  of  the  votes  cast  at 
the  election.  In  an  action  brought  to  contest 
it.  Such  an  Injunction  would  compel  a  vio- 
lation by  these  (Mcers  of  a  positive  com- 
mand of  the  statute,  *  •  *  that,  on  the 
relocation  of  the  county  seat  they  'forthwith 
remove  their  respective  offices,  and  all  coun- 
ty offices,  and  all  county  records,  papers  and 
property  In  their  offices  or  charge  to  the 


place  where  said  county  seat  shall  have  heen 
relocated,'  a  severe  penalty  being  provided 
in  case  of  a  refusal  to  do  so.  This  Is  a  valid 
enactment,  which  the  courts  have  no  right 
to  disregard  by  requiring  others  to  disobey 
It" 

And  so  the  statute  provides  that  immedi- 
ately after  the  election  the  board  shall  can- 
vass the  votes,  and  that  a  ccmtest  may  be 
begun  after  (not  before)  the  canvass  is  made. 
The  injunction  In  this  case  attempted  to 
prevent  this  canvass  of  the  votes.  There 
can  be  no  circumstances  under  our  statute 
which  will  authorize  the  courts  to  so  inter- 
fere and  stop  the  election  board  from  per- 
forming this  plain  statutory  political  duty. 
It  follows  that  the  injunction  order  made  by 
the  district  court  was  absolutely  void,  and 
should  have  been  disregarded  by  the  can- 
vassing board.  As  all  of  the  facts  are  agreed 
upon  by  the  parties,  and  the  relator  is  plain- 
ly entitled  to  the  relief  asked,  a  peremptory 
writ  will  be  ordered  upon  the  application 
filed. 

2.  It  is  alleged  in  the  answer  herein  that 
the  respondents  are  not  interested  In  the 
result  of  this  litigation,  and  that  they  are 
ready  to  perform  their  duty  whenever  it  is 
made  plain  to  them  by  the  proper  aatbori- 
tlee,  and  they  therefore  ask  that  no  costs  be 
taxed  against  them  in  this  case.  The  party 
who  obtained  the  injunction  order  is  not  a 
party  to  this  proceeding,  and  costs  cannot 
therefore,  be  adjudged  against  him  herein. 
There  is  but  very  little  In  the  record  bear- 
ing upon  the  question  of  the  good  faith  of 
the  respondents.  It  is  conceded  in  the  stip- 
ulations— that  is,  it  is  alleged  In  the  affi- 
davit of  the  relator  and  admitted  by  the  re- 
spondents— that  "the  majority  of  said  tms- 
tees,  said  A.  O.  Carlson,  F.  E.  Carlson,  and 
Habbe  Janssen,  refuse  to  canvass  said  vote." 
Upon  this  evidence  we  think  the  costs  in 
this  case  must  be  adjudged  against  these 
parties.  It  was  said  by  the  Supreme  Court 
of  Illinois,  in  Dickey  v.  Reed,  supra:  "It  Is 
true  that  officers  and  others  may  be  embar- 
rassed as  to  th^  course  of  action  in  such 
cases.  They  must  act  at  their  peril  under 
all  such  circumstances.  They  can,  as  the 
parties  did  in  this  case,  call  to  their  aid  abl« 
counsel,  learn  their  duty  fr<»n  all  available 
sources,  and  then  act  and  abide  the  conse- 
quences. If  the  advice  they  procure  be 
wrong,  it  will  be  their  misfortune,  and  the 
Incorrect  advice  will  not  excuse  the  offense 
or  mitigate  the  punishment"  It  does  not 
appear  that  these  respondents  took  the  ad- 
vice of  counsel  with  si>ecial  reference  to  th^r 
disinterested  duty  in  the  matter.  The  re- 
lator herein  is  at  least  equally  Innocent  with 
themselves,  and  the  ordinary  rule  for  taxing 
costs  must  be  applied.  The  costs  of  these 
proceedings,  therefore,  will  be  taxed  against 
the  respondents,  A.  G.  Carlson,  F.  E.  Carlson, 
and  Habbe  Janssen. 

Writ  allowed. 
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MI0HABL80N  ▼.  BBBMER,  Warden. 
(Supreme  Court  of  Nebraska.     Dec.  7,  1904.) 

KA.BSAS    COBPUS  —  WHEN     OBAMTED — CBIHINAIi 
LAW— ILUtOAi   COMMITMENT— JTJBT   TSIAL. 

1.  The  writ  of  habeas  corpus  cannot  operate 
as  a  proceeding  in  error.  If  a  person  is  re- 
strained of  his  liberty  by  virtue  of  an  absolutely 
void  judgment,  he  may  be  discharged  on  habeas 
corpus.  To  obtain  release  by  such  a  proceeding, 
the  judgment  or  sentence  must  be  more  than 
merely  erroneous;  it  must  be  an  absolute  nul- 
lity. In  re  Fanton,  76  N.  W.  447,  55  Neb.  705, 
70  Am.  St.  Rep.  418,  followed. 

2.  The  judge  of  a  district  court  has  no  juris- 
diction to  try  and  determine  the  guilt  or  inno- 
cence of  a  defendant  charged  with  a  felony  who 
pleads  not  guilty,  without  a  trial  to  a  jury,  and 
such  jurisdiction  cannot  be  conferred  by  ooo- 
sent  of  the  accused. 

3.  Where  a  prisoner  is  held  under  a  void  oom- 
mitment,  but  is  properly  informed  against  by  in- 
formation or  indictment  charging  a  crime  befora 
a  court  of  competent  jurisdiction,  on  a  habeas 
corpus  proceeding  he  should  be  discharged  from 
his  confinement  on  the  illegal  commitment,  and 
remanded  to  the  custody  of  the  court  having,  ju- 
risdiction of  the  information  or  indictment 
pending  against  him. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Brror  to  District 
Court,  Lancaster  County;  Holmes,  Judg& 

Action  by  James  P.  Mlchaelson  for  writ 
of  habeas  corpus  to  Allen  D.  Beemer,  wardMi 
of  the  penitentiary.  From  an  order  refusing 
tlie  writ,  plaintiff  brings  error.    Reversed. 

T.  J.  Doyle  and  Bishop  &  Anderson,  for 
plaintiff  in  error.  F.  N.  Prout,  Norrls  Brown, 
and  B.  J.  Clements,  for  defendant  In  error. 

OLDHAM,  C.  On  the  3l8t  day  of  August, 
1904,  plaintiff  in  error  was  tried  at  a  special 
term  of  the  district  court  of  Garfield  county 
on  a  charge  of  grand  larceny,  and  was  found 
guilty,  and  sentenced  to  one  year's  confine- 
ment in  the  penitentiary  of  Nebraska.  No 
Jury  was  Impaneled  at  the  trial,  the  state 
and  prisoner  agreeing  to  waive  a  jury.  On 
October  6,  1904,  an  application  for  a  writ  of 
bal)ea8  corpus  was  made  to  one  of  the  Judges 
of  the  district  court  of  Lancaster  county  for 
the  release  of  the  prisoner  from  the  custody 
of  the  warden  of  the  penitentiary.  Tbe  ap- 
plication was  denied,  and  the  prisoner  re- 
manded to  the  custody  of  the  warden,  and 
from  this  order  he  prosteutes  error. 

There  are  no  disputed  facts  In  the  record, 
and  it  shows  that  the  prisoner  was  properly 
informed  against  by  the  county  attorney  of 
Garfield  county  on  a  charge  of  grand  larceny; 
that  he  was  duly  arraigned,  and  entned  a 
plea  of  not  guilty  to  this  charge;  Jijat  by  the 
consult  of  the  prisoner  and  the  county  attor- 
ney a  Jury  was  waived,  and  a  trial  had  to 
the  Jndge  of  the  district  court,  which  re- 
Koited  in  a  verdict  of  guilty,  and  sentence 
l>y  the  court  to  one  year's  confinement  in 
the  penitentiary,  and  that  the  warden  is  hold- 
Ing  the  prisoner  on  a  commitment  Issued  on 
this  Judgment  and  sentence. 

The -first  question  presented  is  as  to  wheth- 
er Iiabeas  corpus  will  lie  in  the  case  at  bar, 


no  error  proceedings  having  been  institutea 
for  the  purpose  of  reversing  the  Judgment 
of  the  district  court  on  which  the  commit- 
ment was  issued.  We  have  frequently  held 
that  the  writ  of  habeas  corpus  is  not  a  cor- 
rective remedy,  and  is  never  allowed  as  a 
substitute  for  the  plea  of  a  writ  of  error. 
This  rule  is  well  stated  in  the  case  of  In  re 
Fanton,  65  Neb.  705,  76  N.  W.  448,  70  Am. 
St  Rep.  418,  in  which  we  held  that:  "The 
writ  of  habeas  corpus  cannot  operate  as  a 
proceeding  In  error.  If  a  person  is  restrain- 
ed of  bis  liberty  by  virtue  of  an  absolutely 
Toid  Judgment,  he  may  be  discharged  on  ha- 
beas corpus.  To  obtain  a  release  by  such 
a  proceeding,  the  Judgment  or  sentence  must 
be  more  than  merely  erroneous;  it  must  l)e 
an  absolute  nullity."  This  doctrine  is  sup- 
ported by  an  unbroken  line  of  authorities 
in  both  the  federal  and  state  courts  of  \his 
nation,  and  consequently  the  question  we  are 
confronted  with  at  the  threshold  of  this  con- 
troversy is,  was  the  Judgment  and  sentence 
of  the  district  court  absolutely  void  or  only 
erroneous?  The  prisoner  contends  that  the 
sentence  and  Judgment  was  absolutely  void, 
and  the  warden,  through  tils  counsel,  the  dep- 
uty attorney  general,  contends  that  it  was 
merely  erroneous.  To  detwmine  the  con- 
struction of  the  Constitution  and  statutes 
l>earlng  upon  the  contention  whether  or  not 
a  citizen  of  this  state  charged  with  a  felony 
or  Infamous  crime  may  waive  his  right  to 
a  trial  by  a  Jury,  it  is  proper  to  examine  the 
public  policy  of  the  state  with  reference  to 
the  trial  of  persons  charged  with  such  of- . 
fenses.  The  public  policy  of  the  state  is  al- 
ways reflected  from  its  Oonstitution,  Its  stat- 
utes, and  the  decisions  of  its  court  of  last 
resmrt.  Section  3,  art  1,  of  the  Constitu- 
tion of  Nebraska,  provides  that:  "No  per- 
sons shall  t>e  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law."  Section 
6,  art  1,  provides  tltat  "the  right  of  trial 
by  Jury  shall  remain  inviolate."  Section  11, 
art  1,  also  provides,  among  other  things, 
that  in  all  criminal  proceedings,  the  accus- 
ed shall  have  the  right  to  a  speedy  trial  by 
an  Impartial  Jury  of  the  county  or  district 
in  which  the  offense  is  alleged  to  have  been 
committed.  SecUon  286  of  the  Code  of  Civil 
Procedure  provides  for  the  waiver  of  a  Jury 
in  civil  cases.  There  is  no  provision,  how- 
ever, in  the  Code  of  Criminal  Procedure  for 
such  waiver  of  a  Jury,  but  section  466  of  the 
Criminal  Code  provides  that  in  all  criminal 
cases,  except  as  may  be  otherwise  express- 
ly provided,  a  Jury  summoned  and  impanel- 
ed according  to  the  provisions  of  the  laws  in 
force  relating  to  the  summoning  and  impan- 
eling of  Juries  in  other  cases  shall  try  the 
accused.  In  construing  this  provision  of  the 
statute  we  held  in  Arnold  v.  State,  38  Neb. 
754,  57  N.  W.  379,  that:  "The  statute  was 
designed  for  the  protection  of  the  state  as 
well  as  the  prisoner.  His  consent  could  not 
change  the  law.  The  rights  given  him  by 
a  statute  he  could  not  waive,  and  even  by 
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agreement  with  the  state's  prosecutor  tbe 
tribunal  wliicb  tbe  law  proyided  for  the  trial 
of  this  issue  could  not  be  set  aside,  and  some 
other  tribunal  substituted."  This  doctrine  la 
supported  by  a  long  line  of  well-considered 
cases  in  the  various  states  of  this  Union, 
among  which  may  be  cited  State  v.  Carman, 
03  Iowa.  130,  18  N.  W.  691,  50  Am.  Rep.  741; 
Canceml  v.  People,  18  N.  Y.  128;  Harris  v. 
People  an.)  21  N.  E.  563,  16  Am.  St  Rep. 
153;  State  v.  Lockwood,  43  Wis.  403;  Wil- 
liams T.  The  State,  12  Ohio  St  622;  Cooley 
on  Constitutional  Limitations  (7th  Ed.)  458; 
Ex  parte  Smith,  136  Mo.  223,  86  S.  W.  628, 
33  L.  R.  A.  006,  58  Am.  St  Rep.  576.  If, 
then,  the  only  tribunal  provided  by  the  Con- 
stitution and  laws  of  the  state  of  Nebraska 
for  the  trial  of  one  charged  with  a  felony 
is  a,  court  and  Jury,  It  follows  that  the  par- 
ties cannot  by  agreement  constitute  some 
other  tribunal  for  this  purpose.  Consent  of 
parties  can  waive  jurisdiction  of  the  person, 
but  the  law  alone  confers  jurisdiction  of  the 
subject-matter.  If  parties,  by  consent  could 
confer  Jurisdiction  on  a  judge  of  a  district 
court,  which  is  withheld  by  the  Oonstlta- 
tlon  and  statutes  of  the  state,  then  by  tbe 
same  agreement  they  might  confer  on  a  com- 
mitting magistrate  the  jurisdiction  to  try  and 
Anally  determine  the  guilt  or  innocence  of 
one  charged  with  a  felony  at  his  preliminary 
examination.  When  the  Information  was  fil- 
ed in  the  district  court  of  Garfield  county 
charging  in  statutory  language  the  prison- 
er with  the  offense  of  grand  larceny,  and  he 
.came  into  court  either  voluntarily  or  under 
the  custody  of  the  sherlfF,  the  court  became 
possessed,  under  the  laws  of  the  state,  with 
the  jurisdiction  of  the  person  of  the  defend- 
ant, and  was  authorized  to  make  such  orders 
touching  the  arraignment  of  the  prisoner, 
his  admissi(m  to  ball,  or  commitment  in  de- 
fault of  ball,  as  the  statute  provides.  But 
when  the  defendant  pleaded  not  guilty,  and 
the  cause  was  set  for  trial  on  such  plea,  tbe 
only  tribunal  iHwvided  by  the  Constitution 
and  laws  of  this  state  that  had  authority 
to  determine  whether  the  defendant  wag 
guilty  or  innocent  of  the  offense  charged  In 
the  information  was  a  jury  summoned  from 
the  county  In  which  the  offense  was  alleged 
to  have  been  committed.  When  the  judge  of 
the  court  acting  under  a  mistaken  concep- 
tion of  the  effect  of  the  consent  of  the  pris- 
oner, undertook  to  determine  the  question  of 
his  guilt  or  innocence  of  the  felony  charged, 
his  judgment  and  sentence  based  on  such 
Judgment  vras  a  mere  nullity,  and  absolutely 
void.  From  this  line  of  reasoning  it  follows 
that  the  commitment  under  which  the  re- 
spondent warden  detains  the  petitioner  In  the 
penitentiary  Is  a  legal  nullity.  It  therefore 
follows  that  so  much  of  the  judgment  of  the 
district  court  as  remanded  the  prisoner  to 
the  custody  of  the  warden  of  the  peniten- 
tiary is  erroneoiis.  and  should  be  set  aside. 
It  does  not  follow,  however,  as  contended 
by  counsel  for  the  prisoner,  that  because  the 


commitment  under  which  the  warden  detains 
the  prisoner  is  insufficient  that  the  prisoner 
should  be  discharged  from  further  proceed- 
ings, for  It  Is  provided  by  section  2492.  Cob- 
bey's  Ann.  St,  which  governs  habeas  corpus 
proceedings,  among  other  things,  that  when 
tbe  said  judge  shall  have  examined  Into  the 
cause  of  the  caption  and  detention  of  the 
prisoner  so  brought  betoK  him,  and  shall  be 
satisfied  that  the  person  is  nnJawfulIy  im- 
prisoned or  detained,  he  shall  forthwith  dis- 
charge such  p»son  from  said  confinement 
and,  in  case  the  person  or  perspns  applying 
for  such  writ  shall  be  confined  or  detained 
in  a  legal  manner  on  a  charge  of  having  com- 
mitted any  crime  w  offense,  the  said  Jndge 
shall,  at  bis  discretion,  commit,  discharge, 
or  let  to  ball  such  person  or  persons.  Now, 
it  clearly  appears  that  an  lnformatl<»i  prop- 
erly charging  the  offense  of  grand  larceny, 
to  which  the  prisoner  has  pleaded  not  guilty. 
Is  pending  against  him  for  trial  before  a  duly 
authorized  tribunal  In  Garfield  county,  and 
the  rule  covering  such  case  Is  that  U  the 
commitment  on  which  the  prisoner  is  de- 
tained is  insufficient,  the  court,  on  babesf 
cwpus,  will  discharge  the  prisonw  from  tliat 
commitment,  and  will  recommit  him  to  tho 
custody  of  the  court  having  Jurisdiction  of 
the  offense  properly  charged  by  Indictment  or 
Information  against  him.  Ex  parte  Ben- 
nett, Fed.  Cas.  No.  1,311,  2  Cranch,  C.  C 
612;  In  re  Ring,  28  Cal.  248;  Miller  v.  Sny- 
der, 6  Ind.  1;  In  re  Mason,  8  Midi.  70;  Ex 
parte  Badgely,  7  Cow.  472. 

It  Is  therefore  recommended  that  the  Judg- 
ment of  the  district  court  be  reversed,  an  J 
the  cause  remanded,  with  directions  to  tb^^ 
trial  court,  to  discharge  the  prisoner  from  hi< 
confinement  in  the  penitentiary  on  the  war- 
rant of  commitment  based  on  the  void  judg- 
ment and  sentence  of  the  judge  of  the  dis- 
trict court  of  Garfield  county,  and  tbat  tho 
prisoner  be  required  to  enter  into  a  rt- 
cognizance  for  his  appearance  at  the  next 
term  of  the  district  conrt  of  Garfield  county  to 
answer  the  charge  of  grand  larceny  therein 
pending  against  him,  and  that  these  proceed- 
ings and  the  recognizance  so  directed  be  certi- 
fied to  the  district  court  of  Garfield  county,  as 
provided  by  section  2402,  Cobbey's  Ann.  St, 
and  tbat  in  default  of  the  recognizance  so 
directed  the  prisoner  be  committed  to  the 
Jail  of  Garfield  county,  there  to  remain  until 
discharged  by  due  process  of  law. 

AMES  and  LBTTON,  CO.,  concor. 

PER  CURIAM.  For  the  reasons  stated  hi 
the  foregoing  opinion,  the  Judgment  of  tte 
district  coint  is  reversed,  and  the  csose  re- 
manded, with  directions  to  the  trial  court  to 
discharge  the  prisoner  from  lils  confinement 
In  the  penitentiary  on  the  warrant  of  com- 
mitment based  on  the  void  Judgment  and 
sentence  of  the  Jndge  of  the  district  court 
of  Garfield  county,  and  that  the  prisoner  b? 
required  to  enter  Into  a  recognisance  tor  his 
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appearance  at  the  next  term  of  the  district 
court  of  Garfield  county  to  answer  the 
charge  of  grand  larceny  therein  pending 
against  him,  and  that  these  proceedings  and 
the  recognizance  so  directed  be  cerUfled  to 
the  district  court  of  Qarfleld  county,  as  pro- 
Tided  by  section  2402,  Oobbey's  Ann.  St,  and 
that  in  default  of  the  recognizance  so  direct- 
ed the  prisoner  be  committed  to  the  jail  of 
Garfield  county,  there  to  remain  untU  dis- 
charged by  due  process  of  law. 


CHICAGO,  R.  I.  &  P.  BY.  00.  ▼.  O'DON- 
NELL. 

(Supreme  Court  of  Nebraska.     Dea  21,  1904.) 

MEOUOKRCB— FLXADING  —  AKKNOUENIV— RAIL- 
BOADS— INJUBT   AT   CBOSSINQ. 

1.  A  general  allegation  of  negligence  is  good 
against  a  demurrer,  and  under  such  an  allega- 
tion evidence  of  any  fact  which  contributed  to 
the  injnry  exied  for  is  competent  and  relevant, 
Omaha  &  Republican  Valley  By.  Co.  v.  Wright. 
68  N.  W.  6lC  49  Neb.  456. 

2.  Original  petition  and  amended  petition  ex- 
amined and  compared,  and  held,  that  the  amend- 
ed petition  does  not  state  a  new  or  different 
cause  of  action  from  that  set  forth  in  the  orig- 
inal petition. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Brror  to  Dis- 
trict Court,  Lancaster  County;  Frost,  Judge. 

Action  by  Murty  D.  O'Donnell,  by  Mary 
O'Donneli,  his  next  friend,  against  -Uie  Chi- 
cago, Bock  Island  &  Pacific  Railway  Oom- 
pany.  Judgmeut  for  plaiittift,  and  defendaiU 
brings  error.    Affirmed. 

Billingsley  &  Greene,  B.  H.  HageUn,  M. 
A.  Low,  W.  F.  Evans,  and  Paul  B.  Walker, 
for  plalntitr  In  error.  T.  J.  Doyle  and  Geo. 
A.  Adams,  for  defendant  In  error. 

LBTTON,  a  This  action  was  broogtat  by 
Marty  D.  O'Donnell,  by  his  next  friend, 
Mary  O'Donnell,  against  the  Chicago,  Rock 
Island  &  Pacific  Ballway  Company,  to  re- 
cover damacea  for  Injuries  alleged  to  have 
been  inflicted  npon  blm  while  passing  along 
Vine  street  in  the  dty  of  Lincoln  on  his  way 
borne  from  school.  For  a  statement  of  the 
case  see  O'Donnell  y.  O.,  B.  I.  &  P.  By.  Co., 
91  N.  W.  566.  After  a  Judgment  for  the  de- 
fendant, error  proceedings  were  prosecuted 
to  this  court,  whereupmi  the  cause  was  re- 
versed and  remanded  to  the  district  court 
After  the  cause  was  remanded  the  plaintitC 
filed  an  amended  petition,  to  which  the  de- 
fendant answered.  Plaintiff  filed  a  reply, 
tbe  cause  was  again  tried.  Judgment  ren- 
dered for  tbe  plaintiff,  a  motion  for  a  new 
trial  filed  and  overruled,  and  tbe  defendant 
BOW  prosecutes  error  to  this  court 

Tliere  is  only  one  ground  of  error  relied 
upon  and  discussed  in  the  briefs,  and  that  is 
that  the  amended  petition  sets  up  a  new  and 
different  cause  of  action  from  that  alleged 
In  tbe  (HTlginal  petition,  and  that  this  new 
cmase  of  acticm  is  barred  by  tbe  statute  of 
lOlN.W.— 64 


limitations.  Xlie  essential  paris  of  the  first 
petition  necessary  to  consider  to  determine 
this  question  are  that  the  defendant  on  the 
18th  day  of  November,  1808,  stopped  a  large 
freight  train  across  Vine  sti-eet  between 
SUghteenth  and  Nineteenth  streets,  "and  kept 
and  wrongfully  and  carelessly  and  negli- 
gently held  said  train  across  said  street, 
blockading  ail  passageways  along  said  street 
and  the  sidewalks  along  either  side  thereof, 
and  for  a  long  distance  each  way  north  and 
south  therefrom,  for  an  unusually  long  pe- 
riod of  time,  to  wit  one-half  hour  and  more, 
and  that  during  all  of  fbe  said  time  that 
said  train  of  cars  was  so  wrongfully,  care- 
lessly, and  negligently  kept  by  the  defend- 
ant across  said  street  and  obstructing  the 
passage  over  and  along  the  same  and  the 
sidewalks  on  either  side  thereof,  and  for  a 
long  distance  each  way  north  and  south 
therefroni,  there  was  no  way  for  persons  to 
go  along  said  street  or  the  Sidewalks,  or  to 
in  any  way  travel  said  street  at  said  point, 
or  across  said  railway  track  at  said  i>oint 
except  to  go  between  the  cars  composing 
said  train.  That  the  point  or  place  where 
said  railway  track  and  said  Vine  street  cross- 
ed each  otber  at  said  time  was  in  and  near 
to  a  thickly  settled  part  of  tbe  city  of  Lin- 
coln, Nebraska,  and  there  was  at  said  time 
much  travel  over,  upon,  and  along  said  Vine 
street  at  said  point  and  place,  and  tbe  de- 
fendant at  said  time,  and  by  so  wrongfully, 
carelessly,  and  negligently  placing  its  said 
train  of  cars  upon  Its  said  railway  track, 
and  across  said  Vine  street  for  an  unrea-  . 
sonable  length  of  time,  obstructed  and  pre- 
vented all  travel  along  said  Vine  street  at 
that  time.  That  tbe  plaintiff,  Murty  D. 
O'Donn^l,  was  passing  and  traveling  along 
said  street  on  said  day,  and  in  the  afternoon 
thereof,  on  bis  way  home  from  school,  and 
It  became  necessary  for  blm  to  iwss  along 
said  street  at  the  point  where  said  railway 
train  was  so  wrongfully,  carelessly,  and  neg- 
ligently by  defendant  kept  across  said  street 
and  obstructing  the  same,  and  in  attempting 
to  cross  tlie  said  track,  without  any  fault 
of  bis,  and  by  and  through  tlie  negligence  of 
the  defendant  and  its  employes,  he  was  vio- 
lently and  forcibly  thrown  from  said  train 
upon  the  ground  and  railway  track  and  un- 
der the  wheels  of  the  car  of  the  same,  and 
the  said  train  of  cars  and  tbe  wheels  thereof 
passed  upon  and  over  the  leg  of  the  plaln- 
titr, seriously  lacerating,  injuring,  and  dam- 
aging tbe  same.  •  *  •  xiiat  by  reason 
of  said  Injury  so  received  by  the  plaintiff, 
Murty  D.  O'Donnell,  and  by  and  through  tbe 
negligence  of  tbe  defendant  and  its  em- 
ployes, the  plaintiff,  Murty  D.  O'Donnell,  has 
become  and  is  permanently  and  seriously  in- 
jured in  tbe  loss  of  lUs  limb,  and  thereby 
made  a  cripple  for  life.  That  by  reason  of 
said  injury  so  wrongfully,  carelessly,  and 
negligently  caused  by  the  defendant  and  be- 
cause of  said  suffering  and  pain  so  likewise 
caused  by  tbe  defendant,  tbe  plaintiff,  Murty 
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D.  O'Donuell,  has  been  damaged,  etc."  The 
allegations  In  the  original  and  amended  pe- 
titions, so  far  as  the  original  petition  Is 
copied  nlMve  are,  substantially  alike,  though 
the  language  of  the  pleader  is  not  exactly 
the  same  verbatim  et  literatim,  and  no  qnes- 
tlon  is  raised  as  to  their  identity  of  allega- 
tion thus  far.  In  the  amended  petition, 
however,  the  following  additional  paragraph 
Is  inserted:  "The  plaintiff  further  avers  that 
at  the  time  the  plaintiff,  Murty  £>.  O'Donnell, 
was  crossing  said  railroad  track  along  said 
Vine  street,  which  was  so  obstructed  by  the 
defendant,  as  aforesaid,  on  account  of  said 
obstruction  remaining  on  said  street  for  said 
unusual  length  of  time.  It  became  necessary 
for  the  plaintiff  to  go  upon  said  cars  and  to 
cross  the  same  in  so  doing,  and  while  tl>e 
plaintiff  was  thus  upon  said  cars,  for  the  pur- 
pose of  crossing  said  track,  the  defendant, 
through  its  engineer  operating  the  engine 
which  was  hauling  this  train  of  cars,  dis- 
covered the  said  plaintiff,  Murty  D.  O'Don- 
nell, and  knew  that  he  was  a  mere  child  of 
tender  years,  and  defendant  fully  realized 
the  perilous  condition  of  said  Murty  D. 
O'Donnell,  and  the  great  peril  and  danger 
to  said  plaintiff,  both  of  life  and  limb,  by 
moving  said  train  and  continuing  to  move 
the  same,  while  said  plaintiff  was  in  said 
perilous  condition,  through  no  fault  or  negli- 
gence upon  the  part  of  plaintiff,  the  defend- 
ant, notwithstanding  its  -full  knowledge  of 
said  danger  to  the  plaintiff,  and  notwith- 
standing the  fact  that  it  had  the  power  to 
instanUy  stop  said  train  of  cars  and  avert 
any  possible  Injury  to  the  plaintiff,  continued 
to  carelessly,  negllgentiy,  and  with  wanton 
disregard  for  the  safety  (^  plaintiff,  to  move 
said  train  of  cars,  thereby  causing*  the  in- 
jury, as  hereinbefore  described,  to  the  plain- 
tiff." 

It  is  earnestiy  urged  by  the  plaintiff  in  er- 
ror that  the  allegations  in  the  fourth  para- 
graph of  the  amended  petition  thus  set  forth 
constitute  a  new  and  different  cause  of  ac- 
tion from  that  contained  in  the  original  pe- 
tition. It  Is  argued  that  In  the  original  pe- 
tition there  was  no  general  allegation  of 
negligence;  that  it  was  not  based  upon  the 
negligence  or  improper  conduct  of  the  em- 
ployes of  the  railway  company,  but  rested 
entirely  upon  the  allegation  that  the  rail- 
way company  obstructed  a  public  street  for 
an  unwarranted  length  of  time,  compelling 
the  plaintiff  to  pass  between  the  cars,  where- 
by he  received  the  injuries  for  which  he 
sought  to  recover,  and  that,  if  a  new  cause 
of  action  is  stated,  sufficient  time  has  elapsed 
to  bar  a  recovery.  The  plaintiff,  on  the  other 
band,  contends  that  the  additional  matter 
set  forth  in  the  amended  petition  is  merely 
an  amplification  and  more  specific  statement 
of  the  general  allegations  of  negligence  set 
forth  In  ttie  original  petition,  and  that  imder 
the  pleadings  in  the  original  cause  he  was 
entitied  to  prove  and  did  prove  all  the  facts 
alleged  in  tiie  amended  petition. 


The  original  petiti<m  sets  forth  In  detail 
the  blockading  of  the  street  by  the  train. 
It  thm  alleges  that  "in  attempting  to  cross 
the  said  track,  without  any  fault  of  his  and 
by  and  through  the  negligence  of  the  defend- 
ant and  Its  employes,  he  was  violently  and 
forcibly  thrown  from  said  train  upon  the 
ground  and  railway  track  and  under  the 
wheels  of  the  cars,"  and  further  alleges  "that 
by  reason  of  said  Injury  so  received  by  the 
plaintiff,  Murty  D.  O'Donnell,  and  by  and 
through  the  negligence  of  the  defendant  and 
its  employes,  the  plaintiff  has  become  and 
is  permanentiy  and  seriously  injured,"  etc. 
Under  these  general  allegations  of  the-  neg- 
ligence of  the  defendant  and  its  employes, 
any  negligence  upon  the  part  of  the  em- 
ployes of  the  defendant  by  reason  of  -whicb 
the  plaintiff  was  violently  and  fordbly 
thrown  from  the  train  could  property  have 
been  admitted  in  evidence.  It  is  the  settied 
doctrine  of  this  court  that  a  general  allega- 
tion of  negligence  is  good  against  a  demurrer, 
and  under  such  an  allegation  evidence  of  any 
fact  which  contributed  to  the  injury  sued  for 
is  competent  and  relevant.  Omaha  A  Re- 
publican Valley  Ry.  Co.  v.  Wright,  4d  Xeb. 
456,  68  N.  W.  618;  Omaha  &  Republican  Val- 
ley Ry.  Co.  V.  Crow,  64  Neb.  747,  74  N.  W. 
1066,  68  Am.  St.  Rep.  741.  The  most  spe- 
cific allegation  of  negligence  in  the  Wright 
Case  was  "that  the  said  defendant,  careless- 
ly and  negllgentiy,  by  its  employte  and  serr- 
ants,  in  operating  said  train  ran  their  said 
engine  and  train  in,  over,  and  upon  said 
plaintiffs'  stock,  when,  by  erercising  pr«H>er 
care  and  skill  In  the  management  and  han- 
dling of  its  engine  and  train,  it  could  have 
stopped  said  train  long  before  striking  said 
Irialntiff's  stock.  *  *  •"—and  the  court 
said:  "Wright  and  others,  in  their  petition 
In  the  case  at  bar,  charged  the  railway  com- 
pany generally  with  negligence,  and  under 
these  allegations  we  think  that  it  was  com- 
petent for  them  to  introduce  evidence  of  the 
fact,  if  it  was  a  fact,  that  the  engineer  in 
diarge  of  the  train  saw,  or  by  the  exercise  of 
due  care  could  have  seen,  the  catUe  in  time 
to  have  stopped  the  train  and  avoided  in- 
juring them.  *  *  *  In  other  words,  where 
a  pleader  relies  upon  certain  specific  acts  or 
omissions  as  negligence,  he  is  limited  to  such 
specific  acts  or  omissions.  If  he  pleads  negli- 
gence generally,  he  may  introduce  evidence 
of  any  act  or  omission  which  tenda  to  sup- 
port his  pleading." 

The  gist  of  the  fourth  paragraph  in  the 
amended  petition  In  tills  caae  is  that  the  en- 
gineer, after  he  discovered  the  perilous  con- 
dition of  the  plaintiff,  continued  to  negligent- 
ly more  the  train  of  cars,  thereby  causing 
the  injury.  In  connection  with  this  allega- 
tion it  is  important  to  note  that  in  the  (H>In- 
ion  rendered  upon  the  former  hearing  of  the 
case  in  this  court,  which  opinion  was  offovd 
in  evidence  by  the  defendant,  it  is  said: 
"There  was  no  conclusive  presumption  of 
negligence  on  the  engineer's  part  merely  be- 
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cause  be  mw  a  boy  of  eight  years  jumping 
on  tbe  stirrup  and  ladder  of  a  freight  car 
going  not  more  than  three  miles  an  hour,  and 
Jumping  off  again,  and  failed  to  stop  and 
remove  him.  Whether  such  failure  to  act  on 
the  engineer's  part  was  negligence  was  for 
the  Jury  to  say.  The  acts  complained  of  in 
this  petition  are  the  leaving  of  the  train  upon 
the  crossing,  and  violently  and  forcibly 
throwing  the  plaintiff  from  the  train,  and 
passing  of  its  wheels  over  plaintiff's  leg, 
tbough  'negligence  of  tbe  defendant  and  Its 
employes.'  Whatever  negligence  was  om- 
nected  with  these  acts,  and  caused  the  injury 
tturough  them,  was  provable  and  to  be  con- 
sidered." And  again:  "Instruction  9,  as 
given  by  the  court,  told  tbe  Jury  that  a  child 
jumping  on  and  off  a  train  would  be  a  tres- 
passer, and  this  fact.  If  they  found  It,  should 
be  considered,  and  would  constitute  con- 
tributory negligence  on  his  part  if  they  found 
be  was  ot  sufficient  age  and  discretion  to  be 
guilty  of  negligence.  It  is  also  stated  that  If 
defendant  should  discover  tbe  child  in  imml- 
p,ent  danger,  and  failed  to. exercise  reason- 
able care,  where  such  care  would  have  pre- 
vented the  Injury,  the  child's  action  would 
be  no  defense.  The  court's  Instruction  sub- 
mitted the  question  fully."  It  is  held,  there- 
fore, that  one  of  the  facts  which  was  proper 
to  be  proved  under  the  general  allegation  of 
negUgence  In  the  original  petition  was  that 
the  engineer  discovered  the  plaintiff  upon 
the  train  and  negligently  continued  to  move 
tbe  same  after  such  discovery,  thereby  caus- 
ing, as  claimed,  the  injury  of  the  plaintiff, 
and  that  evidence  tending  to  show  negligence 
of  this  character  was  properly  introduced  at 
the  former  trial.  This  is  the  law  of  the  case, 
and  must  be  applied  here. 

Tbe  plaintiff  might  have  been  required  by 
motion  at  tbe  first  trial  to  have  made  his  pe- 
tition more  definite  and  certain,  and  might 
properly  have  Included  therein  the  specific 
facts  now  alleged  In  the  fourth  paragraph  of 
tbe  amended  petition.    He  was  not  required 
to  do  so,  but  did  so  on  bis  own  volition  upon 
tbe  second  trial.    Such  allegations  were  mere- 
ly an  amplification  and  expansion  of  the  facts 
set  forth  In  tbe  first  petition,  and  constitute 
uo  cbange  of  the  cause  of  action  and  no  new 
or  difTerent  claim.    The  general  allegation  of 
negligence  In  the  form  made  in  tbe  first  pe- 
tition is  wide  enough  to  include  them.    We 
tblnk  It  unnecessary  to  cite  any  further  au- 
thority  In    this   matter.     The    rules   which 
j^ovem  tbe  determination  of  this  case  are 
plain  and  positive.     We  think  it  clear  that 
tbe  amended  petition  is  only  a  more  expand- 
ed statement  of  the  original  one. 

We  recommend,  therefore,  that  the  judg- 
ment of  tbe  district  court  be  affirmed. 

AM£S  and  OLDHAM,  OC,  concur. 

PEK  CUKlAM.  For  the  reasons  stated  in 
tbe  foregoing  opinion,  the  judgment  of  the 
district  court  is  afltomed 


FBLSCH  et  al.  v.  6ABB  et  al. 
(Supreme  Court  of  Nebraska.     Dec.  7,   1904.) 

JURT— CHALLENGES— BEVIEW—PEBSONAL   IN- 
JUBIE8— EXCESSIVE  VEBDIOT— BBBOB. 

1.  A  trial  court  has  a  large  discretion  in  sus- 
taining challenges,  for  caUse,  of  persons  drawn 
as  talesmen  to  serve  as  jurors,  and  its  exclu- 
sion of  such  a  person  cannot  be  successfully  as- 
signed for  error  when  it  is  not  shown  by  the 
party  objecting  that  by  reason  thereof  an  in- 
competent juror  has  been  included  in  the  panel, 
and  it  does  not  appear  that  the  court  has  com- 
mitted an  abuse  ot  discretion. 

2.  The  mere  fact  that  a  bailiff  who  summoned 
a  talesman  who  served  as  a  juror  was  after- 
wards called  and  testified  as  a  witness  for  tbe 
successful  party  is  not  assignable  for  error. 

3.  Under  the  circumstances  of  this  case  the 
damages  awarded  by  the  verdict  are  not  so 
exorbitant  as  to  be  evidence  that  they  were 
assessed  under  tbe  influence  of  passion  or  preju- 
dice. 

4.  Although  a  plaintiff  in  an  action  to  recover 
damages  for  personal  injuries  may  l>e  permitted 
to  show  his  wounds  and  contusions  to  the  jury, 
it  may  be  reversible  en-or  to  permit  a  dramatic 
exhibition  by  him,  in  the  presence  of  the  jury, 
as  a  demonstration  of  the  extent  of  his  physical 
disabilities. 

5.  When  two  or  more  persons  join  in  a  peti- 
tion in  eiTor  in  this  court,  no  error  can  be  avail- 
ed of  that  is  not  prejudicial  to  both  or  all  of 
them. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Error  to  Dis- 
trict Court,  Stanton  County;   (jraves.  Judge. 

Action  by  Alice  Babb  and  others  against 
Fred  Felscb  and  another.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Bamhart  &  Free,  for  plaintiffs  in  error. 
W.  W.  Young,  W.  V.  Allen,  and  Willis  E. 
Reed,  for  defendants  in  error 

AMES,  C.  This  is  an  action  by  a  married 
woman.  In  her  own  behalf  and  as  next  friend 
of  her  two  minor  children,  to  recover  dam- 
ages from  the  defendants,  a  saloon  keeper 
and  tbe  surety  on  bis  bond,  for  having  in- 
capacitated the  husband  and  father  by  caus- 
ing Ms  intoxication  and  personal  injuries  re- 
sulting therefrom.  There  Is  sufficient  evi- 
dence in  the  record  to  Justify  tbe  Jury  In 
having  found  tbe  following  facts  embraced 
within  the  Issues  made  by  the  pleading,  and 
they  will  therefore  be  stated  as  though  not 
In  dispute.  There  was  a  verdict  for  the 
plaintiffs  for  $2,000,  from  a  judgment  on 
which  the  defendants  prosecute  error. 

The  husband  was  a  man  about  51  years 
of  ape,  who  was  affiicted  with  congenital 
curvature  of  tbe  spine,  but  was  otherwise  in 
good  health,  or,  at  least,  stiffldently  so  to 
earn,  and  be  did  earn  until  the  happening  of 
the  event  complained  of,  sufficient  money  to 
support  bis  family  in  the  degree  of  comfort 
usual  or  customary  In  his  station  in  life, 
which  was  that  of  a  common  laborer.  He 
was  not  accustomed  to  steady  employment; 
but  earned  his  livelihood  by  doing  odd  and 
miscellaneous  Jobs,  such  as  are  obtainai^le  by 
a  man  of  all  work  owning  a  team  and  wagon 
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In  a  tbrlving  Tillage  of  several  hundred  in- 
habitantB.  He  bad  lived  In  the  village  a 
good  many  years,  and  bis  earnings  varied 
from  $600  to  $900  a  year.  The  exact  amount 
is  not  ascertainable,  but  sufficient,  as  al- 
ready said,  to  support  ills  family  comforta- 
bly, and  to  clothe  his  clilldrea  decently  and 
enable  them  to  attend  the  public  schools. 
He  was,  however,  as  was  well  known  in  the 
community  and  to  the  defendant  Felsch, 
addicted  to  the  excessive  use  of  intoxicating 
liquors,  which,  possibly  in  some  degree  on 
account  of  nervous  instability  connected  with 
bis  malady  above  mentioned,  affected  him 
injuriously.  On  the  morning  of  the  16th 
day  of  November,  1001,  Babb  visited  the 
saloon  of  the  defendant  Felsch,  and  became 
extremely  intoxicated  by  liquora  which  he 
procured  and  drank  therein.  Immediately 
upon  leaving  the  saloon  he  attempted  to  as- 
cend a  stairway  of  an  adjoining  building, 
and,  because  of  his  Intoxication,  fell  some 
distance  to  the  foot  of  the  stairs,  where  he 
was  shortly  afterwards  .found  Insensible  and 
removed  to  tiis  home.  There  was  a  con- 
tusion on  the  left  side  of  the  head,  but  t&e 
patient .  •shortly  afterwards  recovered  con- 
sclouan«e»  and  the  control  of  his  physical 
and  mental  facultiesw  Two  or  three  days 
afterwards  paralysis  of  the  right  side  super- 
vened to  the  extent  of  practical  helpless- 
ness, and  continued  thence  to  the  time  of  the 
trial,  and  is  seemingly  permanent  There 
is  a  conflict  in  the  evidence,  or,  rather,  it  is 
conjectural  from  the  evidence,  whether  the 
paralysis  arose  from  the  wound  on  the 
head,  or  the  shock  of  the  fall,  or  from  the 
disease  or  malformation  of  the  spinal  ccri- 
umn,  or  from  the  effects  of  wounds  received 
many  years  previously,  or  from  a  conditi<m 
of  the  system  induced  by  a  long  habit  of 
drunkenness,  or  from  the  united  Influence 
of  all  or  some  of  these  conditicHiis.  We  do 
not  deem  ourselves  more  capable  of  making 
an  intelligent  guess  in  the  premises  Hian 
were  the  jury,  and  shall  not  attempt  to  re- 
vise their  finding. 

The  first  assignment  of  error  is  that  the 
court  excused  a  Juror  drawn  as  a  talesman 
upon  the  objection  that  the  sherifC  had  "fail- 
ed to  carry  out  the  instruction  of  the  court 
in  summoning  from  the  body  of  the  county, 
and  outside  of  Stanton  and  th«  precinct 
where  this  transaction  took  place."  Under 
the  circumstances  of  local  excitement  con- 
cerning the  litigation,  we  do  not  think  the 
court  erred,  especially  inasmuch  as  it  is  not 
contended  that  an  equally  competent  and 
impartial  Juror  was  not  substituted  in  his 
place.  A  trial  court  has  and  ought  to  have 
a  wide  discretion  in  sustaining  challenges  for 
cause,  especially  in  cases  of  persons  called 
as  talesmen,  whose  incompetency  may  be 
apparent  in  many  ways  difficult  to  reflect 
from  the  record  of  an  examination  upon  a 
voire  dire. 

It  1«  secondly  assigned  for  error  that  a 
talesman  who  was  called,   and  who   served 


In  substitution  for  the  one  above  mentioned, 
was  summoned  by  a  bailiff  who  was  after- 
wards sworn  as  a  witness  for  the  plaintiff, 
bat  as  no  complaint  is  made  with  reference 
to  the  competency  of  tliis  Juror,  and  as  it 
does  not  appear  that  the  bailiff  acted  cor- 
ruptly or  was  interested  in  the  snit,  the  fact 
does  not  appear  to  be  material. 

It  is  next  comiriained  that  the  damages  are 
excessive,  appearing  to  have  been  given  un- 
der the  influence  of  passion  or  prejudice,  the 
ground  of  the  complaint  being,  in  substance, 
that  Babb  was  already,  before  the  bamieniiis 
of  the  injury,  a  physical  and  moral  wreck 
from  some  or  all  of  the  causes  other  than  tbe 
fall  above  detailed,  and  that  his  ability  sod 
usefulness  as  a  wage-earner  had  ceased  to 
be  of  any  appreciable  value,  or,  at  all  events, 
were  of  very  much  less  value  than  the  suq 
awarded.  But  this  is  not  the  whole  of  tte 
story.  However  small  may  have  been  hU 
earning  capacity  before  the  injniy,  he  w£8 
not  before  that  time,  as  he  has  been  since 
and  apparently  will  continue  to  be,  a  confirm- 
ed invalid  and  a  burden  upon  his  ■vrite  aul 
children  for  his  own  subsistence  and  far 
nursing  and  medical  attendance.  These  aixl 
like  cli-cumstances  would  have  been  properlj 
taken  into  account  by  the  Jury,  and  doubtless 
were  so,  in  determining  the  amount  ot  tbe 
recovei7.  That  their  consequences  were  and 
are  largely  conjectural  goes  without  saying 
but  greater  certainty  is  not  attainable  in  sncli 
cases,  and  the  Inferences  to  be  drawn  from 
them  are  peculiarly  within  the  province  ot 
the  Jury,  and  we  do  not  feel  warranted  is 
saying  that  $2,000  is  so  obviously  an  exorb:- 
tant  award  as  to  warrant  the  presnmptiua 
that  they  were  influenced  by  improper  mo- 
tives. 

There  is  one  other  drcomstance  of  the  tri- 
al, disclosed  by  the  record  and  complair.t>l 
of  by  the  plaintiffs  in  errw,  which  tends  to 
support  the  complaint  of  the  plaintiffs  in  a- 
ror  In  this  regard,  and  which,  if  we  regani- 
ed  the  damages  allowed  as  in  any  considtrr- 
able  degree  too  liberal  in  amount,  wou^d  is 
our  opinion  require  a  reversal.  Babb  was 
produced  and  sworn  as  a  witness  for  tLe 
plaintiffs  at  the  trial,  and,  in  the  course  of 
his  examination  in  chief,  the  following  coie- 
edy  was  enacted  (we  quote  from  the  brief  of 
the  plaintiffs  in  error,  the  correctness  of 
which  In  this  particular  is  not  disputed)' 
"Q.  Now,  Mr.  Babb,  I  wish  yon  would  iret 
down  here,  if  you  can  walk,  and  show  hf'W 
you  walk,  and  if  not,  you —  Tbe  counsel  for 
the  plaintiffs  at  this  time  ask  the  witness  to 
present  his  right  arm  and  leg,  and  in  fatct  L'< 
whole  person,  to  the  Jury  for  examtnatics. 
and  exhibit  to  them  Us  capability  to  wait 
and  handle  articles  with  his  hands.  l>o  this 
request  the  defendants  object,  for  the  m- 
son  that  it  is  not  in  the  form  of  a  quesdcn 
being  an  exhibition  to  the  Jury,  and  Is  i.--: 
sufficiently  defined  as  to  give  counsel  for  t^•? 
defense  an  opportunity  to  know  what  to  «■ 
pect  as  a  result    Objection   overruled.  t« 
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wblcb  ruling  the  defendants  except.    The 
witness  here  came  down  off  the  witness  stand 
witliout  assistance,  and,  with  the  assistance 
of  bis  vfile,  took  off  his  coat  and  rolled  np 
bis  sleeve.    Q.  Raise  np  that  arm,  If  you  can, 
.Mr.  Babb.    (Witness  raises  bis  arm  op  par- 
dally.)    Q.  Take  hold  of  that  chair.    (Wit- 
ness endeavors  to  raise  chair,  and  moves  it  a 
little.)    Q.  Is  that  tbe  best  you  can  do  with 
it?    A.  les,  sir.    (Witness  tnms  up  bis  sleeve 
on  left  arm.)    Q.  You  may  state  If  there  Is 
any  feeling  in   this  left  arm?    A.  Not  to 
amount  to  anything.    I  can  feel  the  touch, 
but  cannot  feel  a  pin  if  stack  In.    Q.  Can 
yon  lift  with  that  arm?  A.  Yes,  sir.    To  this 
procedure  the  defendants  Interposed  an  ob- 
jection on  the  ground  of  Improper  lamina- 
tion of  the  witness,  which  was  overruled." 
It  is  a  too  well  settled  rule  In  this  court  to 
coll  for  further  discussion,  that  tbe  plaintiff 
la  an  action  for  damages  for  personal  Injn^ 
ries  may  be  permitted  to  exhibit  to  the  Jury, 
If  be  can  do  so,  the  contusions  and  woimds 
of   which  they  consist.    Such  Is  also,   we 
think,  tbe  practice  In  most  courts  In  this 
countiy.     Railroad  Company  v.  Wood,  113 
Ind.  6M,  14  N.  E.  G72,  76  N.  £.  197;  Railroad 
Company  v.  Willoeby,  134  Ind.  563,  33  N.  H. 
627;    Schroeder   v.    Railroad    Company,    47 
Iowa,  375.    But  in  Hatfield  v.  Railroad  Com- 
pany, 33  Minn.  130,  22  N.  W.  176,  53  Am.  Rep. 
14,  It  was  held  that  it  was  not  error  by  the 
trial  court  to  refuse  to  permit  the  plaintiff 
in  such  an  action  to  walk  across  the  court- 
room flocNT,  In  the  presence  of  the  jury,  for 
the  purpose  of  demonstrating  the  degree  of 
her  lameness.    Manifestly  there  is  no  means 
of  ascertaining  in-  the  case  of  such  an  ex- 
hibition whether  the  apparent  disability  Is 
real  or  simulated,  or  to  what  extent  It  is  ei- 
ther, or.  In  other  words,  as  respects  the  move- 
ments made  by  the  witness,  there  is  no  op- 
portunity   for    cross-examination,    and    tbe 
practice,  by  well-trained  witnesses  with  some 
histrionic  talent,  might  be  the  cause  of  gross 
impositions  upon  both  the  court  and  the  Jury. 
Neither  can  it  ever  be  necessary  to  the  due 
administration  of  Justice;    and,  the  nature 
and  extent  of  the  Injuries  having  been  prov- 
en, it  can  have  no  object  but  to  stir  tbe  emo- 
tions of  the  Jury  preparatory  to  an  appeal 
to  their  passions  and  prejudices.    But  in  this 
case,  as  we  have  said,  the  verdict  Is  not  such 
as  to  Indicate  to  us  that  tbe  passions  of  the 
Jury  were  so  influenced,  and  we  are  of  opin- 
ion, thPTefore,  that  the  error  was  without 
ppejndice. 

Tbe  liquor  license  bond  was  executed  by 
the  plaintiff  in  error  the  United  States  Fl- 
delity  &  Guaranty  Company  as  sole  surety, 
and  It  Is  contended  that  the  bond  and  license 
are  both  void,  because  the  statute  requires 
that  the  bond  of  a  licensee  shall  be  signed  by 
two  f reeh<rider8  of  the  county.  This  defense, 
if  In  any  case  it  would  be  good  as  to  the 
company,  as  to  which  we  express  no  opinion, 
8  not  available  to  the  saloon  keeper,  because 
section  11  of  the  liqnor  act  enacts  that  un- 


licensed dealers  shall  be  liable  to  the  public 
and  individuals  In  the  manner  and  to  the 
like  extent  as  though  they  had  "given  bonds 
and  obtained  license."  As  to  him,  therefore, 
the  question  is  Immaterial.  Tbe  petition  in 
error  Is  Joint,  and,  under  a  long  established 
rule  of  this  court,  the  Judgment  will  not  be 
reversed  for  any  error  not  affecting  both 
parties. 

There  are  numerous  other  errors  assigned 
having  reference  to  the  giving  and  refusal  of 
Instructions,  and  to  the  conformity  of  the 
verdict  thereto,  and  to  rulings  upon  tbe  ad- 
mission and  rejection  of  evidence;  but  we 
think  that  they  are  sufficiently  treated  of,  in 
a  general  way,  in  the  foregoing  discussion, 
and  that  nothing  of  Imirartance  would  be 
gained  by  setting  them  forth  here  In  detail. 
Upon  a  consideration  of  the  whole  record,  we 
are  of  opinion  that  It  discloses  no  reversible 
error,  and  recommend  that  the  Judgment  of 
the  district  court  be  affirmed. 

IiBJTTON  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  it  Is  ordered  that  tbe 
Judgment  of  tbe  district  court  be  affirmed. 


PARKINS  V.  MISSOURI  PAC.  RY.  CO. 
(Supreme  Court  of  Nebraska.    Dec.  21, 1904.) 

TBIAi— INSTBUCTIOWS. 

1.  Instructions  must  be  consistent  with  each 
other;  and  if,  upon  a  fair  construction  of  all 
the  Instructions  given  in  a  case,  they  require 
that  the  plaintiff  prove  substantive  facts  that 
are  not  necessary  to  a  recovery,  such  instruc- 
tions are  erroneous. 

Barnes,  J.,  dissenting. 

(Syllabus  by  tbe  Court.) 

On  rehearing.     Reversed. 

For  former  opinion,  see  96  N.  W.  688. 

SEDQWICK,  J.  In  the  opinion  of  Mr. 
Commissioner  Hastings  (Neb.;  96  N.  W. 
683),  the  conclusions  reached  in  the  former 
opinion  are  discussed,  and,  with  one  excep- 
tion, are  approved.  The  commissioner  con- 
cluded that  instruction  No.  5,  given  by  the 
court  upon  its  own  motion,  was  erroneous, 
and  required  a  reversal  of  the  Judgment  be- 
low. In  the  argument  before  the  court,  this 
conclusion  of  the  commissioner  was  mainly 
the  subject  of  discussion.  We  have,  how- 
ever, reviewed  the  briefs  and  record,  and 
have  no  doubt  in  r^ard  to  the  correctness 
of  the  conclusions  reached  in  the  first  opin- 
ion (Neb. ;  93  N.  W.  197).  unless  it  be  with 
respect  to  the  matter  pointed  out  by  Mr. 
Commissioner  Hastings.  The  objection  made 
to  the  fifth  instruction  Is  that  It  required  the 
plaintiff  to  prove  not  only  that  the  gravel  In 
question  was  not  refused  by  the  defendant 
because  it  was  unsuitable  in  tbe  Judgment 
of  its  superintendent  for  ballasting  its  rail- 
way, but  also  that  "the  ballast  furnished  un- 
der such  contract  was  suitable  for  such  pur- 
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poses."  In  the  next  prior  Instruction  the 
Jvu-y  was  told:  "If  you  believe  from  the  evi- 
dence that  the  gravel  which  was  delivered 
to  the  defendant  was,  in  the  Judgment  of  the 
superintendent  of  the  railway  company,  not 
suitable  for  ballasting  purposes  as  provided 
in  the  contract,  and  that  the  superintendent 
refused  to  take  any  more  for  such  reason, 
and  that  the  plaintiff  was,  prior  to  October 
5,  1895,  80  notified,,  then  you  should  find  for 
the  defendant."  So  that,  by  the  fourth  in- 
struction, the  Jury  was  told  under  what  cir- 
etunstances  their  verdict  should  be  for  the 
defendant,  and  by  the  fifth  instruction  the 
circumstances  are  stated  under  which  the 
verdict  may  be  for  the  plaintiff.  By  these 
two  instructions,  taken  together,  the  Jury 
must  have  understood  that  unless  the  plain- 
tiff proved  that  the  gravel  furnished  by  him 
under  the  contract  was  suitable  for  ballast- 
.'ng  for  the  defendant's  railway  he  could  not 
■ecover.  The  question  is  whether  this  is  a 
correct  statement  of  the  law. 

I'here  was  evidence  that  the  plaintiff 
urged  the  company  to  accept  the  gravel,  and 
that  the  company,  by  its  officers  and  agents, 
other  than  the  superintendent.  In  answer  to 
these  requests,  gave  various  reasons  for  not 
accepting  the  gravel  at  that  time,  but  made 
no  objection  to  the  gravel  as  unsuitable  for 
ballasting  purposes.  The  defendant  Insists 
that  as  these  letters  were  not  written  by  the 
superintendent,  upon  whose  knowledge  and 
o;ilnion  as  to  the  quality  of  the  gravel  the 
inntter  depended,  tbls  evidence  Is  of  no  im- 
portance. It  is  not,  however,  contended  that 
these  letters  were  incompetent  as  evidence; 
•ind  having  been  properly  received,  their 
weight  and  bearing  upon  the  question  at  is- 
sue was  a  matter  for  the  Jury  to  determine. 
The  testimony  of  the  plaintiff  himself  that 
no  objection  was  made  to  the  quality  of  the 
gravel,  and  that  the  refusal  to  receive  it  was 
placed  upon  other  grounds,  although  coming 
from  a  witness  highly  interested  in  the  event 
of  the  suit,  is  so  far  corroborated  by  the 
evidence  referred  to  and  other  evidence  in 
tlie  record  as  to  require  this  question  to  be 
fairly  submitted  to  the  Jury. 

The  trial  court  In  another  instruction  told 
the  Jury  plainly  that,  if  the  gravel  offered 
was  in  the  Judgment  of  the  defendant's  su- 
perintendent unfit  or  unsuitable  for  ballast- 
ing defendant's  railway,  then  the  defendant 
had  the  right  to  refuse  to  accept  the  same, 
and  again,  in  the  second  instruction,  "the 
defendant  must  prove  that  he  objected  and 
refused  to  take  the  gravel  as  and  for  the 
reason  he  alleges,  and  so  notified  the  plain- 
tiff prior  to  October  5,  18a.-)."  if  this  in- 
struction is  correct,  then  if  the  defendant 
did  not  prove  this — that  is,  if  the  evidence, 
taken  all  together,  did  not  show  it — then  the 
plaintiff  would  be  entitled  to  recover,  and  It 
would  be  wholly  unnecessary  for  the  plain- 
tiff, in  addition  to  this  fact,  to  also  prove 
that  the  gravel  was,  in  fact  suitable  for  bal- 
lasting  the   defendant's    railway.    The    de- 


I  fendant,  of  course,  could  not  during  all  the 
I  time  the  question  of  receiving  the  gravel  was 
i  pending  lead  the  plaintiff  to  believe  that  in 
i  the    Judgment    of    the    superintendent    the 
gravel  was  suitable,  by  raising  other  objec^ 
tions  and  giving  other  reasons  for  not  receiv- 
ing it,  and,  not  having  at  any  time  notified 
.  the  plaintiff  that  the  gravel  was  unsaitable. 
'  defend  upon  that  ground  when  sued.     Tbi« 
.  would  be  the  rule  even  though  the  fact  were 
;  that  the  gravel  was  unsuitable  for  the  iiae$ 
for  which  the  defendant  desired  it.     If  the 
Jury  was  satisfied  from  the  evidence  that  the 
defendant  had  not  refused  or  objected  to  re- 
ceive the  gravel  on  the  ground  that  it  was 
unsuitable  in  the  Judgment  of  its   superin- 
tendent, the  verdict  should  have  been  for  the 
plaintiff.    If  it  was  established  that  tiie  de- 
fendant had  objected  and  refused  to  receive 
the  gravel  because  in  the  Judgment  of  Its  su- 
perintendent   it    was    unsuitable,    then    the 
question  might  be  whether  this  Judgment  of 
the  superintendent  was  reasonable  and  base<l 
upon  sufficient  grounds ;   and  upon  that  qnei^ 
tlon  It  would  be  competent  to  show  what  the 
fact  was   in   regard   to   the  quality   of    the 
gravel  and  its  suitableness  for  the  purposes 
for  which  the  defendant  Intended  it. 

We  think  that  the  reasoning  of  Mr.  Com- 
missioner Hastings  upon  this  point  ia  sound, 
and  the  conclusion  that  instruction  No.  5  i^ 
erroneous  is  right  The  Judgment  of  re- 
versal is  therefore  adhered  to. 

BARNES,  J.  (dissenting).  I  am  onaUe  to 
concur  in  the  foregoing  opinion  for  the  fol- 
lowing reasons: 

When  tills  case  was  before  us  the  first 
time  we  affirmed  the  Judgment  of  the  trial 
court  (93  N.  W.  197).  Our  second  opinion, 
written  by  Mr.  Cktmmlssioner  Hastings,  re- 
verses the  Judgment  of  that  court  (96  N.  W. 
eSSI,  and  the  majority  now  adhere  to  that 
opinion  on  the  same  ground  and  for  the  same 
reason  set  forth  therein,  to  wit:  That  the 
court  erred  in  giving  instruction  No.  6^  be- 
cause it  required  the  plaintiff  to  prove  more 
than  was  necessary  to  entitle  him  to  recover. 
The  pleadings  are  fairly  set  forth,  in  sub- 
stance, in  our  first  opinion  (93  N.  W.,  supra), 
and  no  fault  is  found  with,  or  crltlciams  pass- 
ed upon,  the  facta  or  issues  as  stated  therein. 
Therefore  no  further  statement  of  the  case 
will  be  made  in  this  dissenting  opinion.  It 
is  sufficient  to  say  ttiat  the  petition  set  forth 
the  contract ;  alleged  the  breach  of  It  by  the 
defendant;  stated  that  the  plaintiff  was  at 
all  times  ready  and  willing  to  perftHm  his 
part  thereof;  set  forth  the  amount  of  his 
damages,  and  prayed  for  a  Judgment  ttaenp- 
for. 

The  answer  admitted  the  making  of  the 
contract  and  the  plalntifTs  part  performance; 
admitted  that  defendant  refused  to  receive 
any  more  gravel  thereunder,  and  affirma- 
tively alleged  as  a  reason  for  its  refusal,  and 
as  a  defense  to  the  plalntlCfs  petition,  that 
the  gravel  fm-nished  by  him  was,  in  the  Judg- 
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ment  of  Uie  defendant's  superintendent  nnflt 
sad  unsuitable  for  ballasting  purposes,  and 
nM  In  fact  unfit  therefor;   that  the  defend- 
ant, during  the  life  of  the  contract,'  notified 
the  plaintiff  of  that  fact,  and  thus  terminated 
it  according  to  its  terms.    The  plaintiff,  by 
his  reply,  alleged  afilrmatively  that  the  grav- 
el was  in  fact,  and  in  the  Jadgment  of  the 
defendant's  superintendent  fit  and  suitable 
for  ballasting  purposes;  that  It  was  the  kind 
of  gravel  contracted  for;  that  the  defendant 
bad  received  21,816  cubic  yards  thereof,  as 
stated  In  the  petition,  and  had  used  the  same 
for  ballasting  its  roadbed,  and  tliat  the  de- 
fendant, without  reason,  arbitrarily  refused 
to  receive  the  balance  of  the  gravel  contract- 
ed for  by  the  agreement  in  question,  after 
the  expiration  of  the  contract  for  the  pur- 
pose of  avoiding  and  escaping  its  liability 
under  said   contract     The   formal   denials 
contained  in  the  reply  were  rendered  nuga- 
tory by  these  averments,  because  this  new 
matter  was  inconsistent  with  such  denials. 
This  rule  of  construction  Is  the  one  which 
should  be  applied  to  the  reply,  for  it  accords 
with  the  rule  adopted  by  all  of  the  courts 
In  this  country.    In  State  v.   Hill,  47  Neb. 
497,  66  N.  W.  541,  it  was  held:   "Where  the 
petition  alleges  the  delivery  of  the  official 
bond  declared  on,  the  allegation  in  the  an- 
swer of  a   surety,  following  an  averment 
therein  that  be  signed  upon  condition  that 
the  principal  should  also  sign,  that  'if  it  [the 
bond]  was  ever  delivered  it  was  done  in  vio- 
lation   of   the   express    condition    aforesaid 
upon  which  the  defendant  signed  said  Instru- 
ment' must  be  treated  as  a  substantial  ad- 
niisslon  of  the  delivery  of  the  bond."    When 
the  plaintiff  alleged  in  bis  reply  that  the 
gravel  In  question  was  suitable  in  fact  and  in 
the   Judgment    of  the    defendant's   superin- 
tendent for  ballasting  purposes,  and  that  the 
defendant  acting  without  reason  and  arbi- 
trarily, and  for  the  purpose  of  avoiding  and 
escaping  its  liability  under  the  contract  re- 
fused to  receive  the  balance  of  the  gravel 
contracted  for,  he  clearly  admitted  the  alle- 
grations  of  the  defendant's- answer  as  to  no- 
tice and  the  termination  of  the  contract  snd 
assumed  the  burden  of  proving  affirmatively 
that  the  gravel  in  question  was  in  fact  snd 
In  the  Jadgment  of  the  defendant's  superin- 
tendent   anltable   for    ballasting    purposes; 
that  the  defendant's  refusal  to  receive  it  was 
arbitrary,  and  made  for  the  sole  purpose  of 
avoiding   its    liability    under   the    contract 
That  this  was  the  legal  effect  of  the  plain- 
titTa  reply  seems  beyond  question.    Ketel- 
man  ▼.  Chicago  Brush  Co.  (Neb.)  91  N.  W. 
282;    Dlnsmore  v.  Stimbert  12  Neb.  434,  11 
>f.   "W.  872;    Home  Ins.  Co.  v.  Jobansen,  69 
Neb.  349,  80  N.  W.  1047;  Johnson  v.  Heeser, 
61  Neb.  631,  86  N.  W.  894.    It  is  unnecessary 
to  cite  further  authority  to  support  this  well 
settled  mie. 


The  plaiotiff,  having  by -his  own  pleadings 
assumed  the  burden  of  proof  as  to  the  mat- 
ters above  stated,  introduced  no  evii^ence 
whatever  in  support  of  the  allegations  con- 
tained in  his  reply,  while  the  defendant's 
superintendent  testified  that  in  his  Judg- 
ment and  in  fact  the  gravel  was  unsuitable 
for  ballasting  defendant's  road;  that  under 
his  orders  notice  of  that  fact  was  given  to 
the  plaintiff,  as  soon  as  it  was  possible  to 
determine  it,  and  the  contract  was  thus  ter- 
minated before  its  expiration.  The  plaintiff 
not  only  failed  to  controvert  this  evidence, 
but  tacitly  admitted  that  nmnerous  conver- 
sations had  occurred  between  himself  and  the 
defendant's  superintendent  about  the  quality 
of  the  gravel;  that  the  question  was  dis- 
cussed between  them  of  how  to  treat  it  and 
what  If  anything,  they  could  put  with  it  to 
render  it  suitable  for  the  defendant's  use. 
Under  the  pleadings  it  would  have  been  prop- 
er for  the  court  to  have  instructed  the  Jury 
that  the  burden  of  proof  was  on  the  plaintiff 
to  show  that  the  gravel  In  question  was  in 
fact  and  In  the  judgment  of  the  defendant's 
superintendent  fit  for  its  use,  and  that  tlie 
defendant's  refusal  to  take  the  same  was  ar- 
bitrary and  unwarranted  by  the  facts.  And 
yet  by  the  tostmctlon,  complained  of,  the 
jury  was  told,  generally,  that  if  they  found 
these  facts  affirmatively  the  plaintiff  would 
be  entitled  to  recover.  The  instruction  was 
general  in  its  terms,  and  applied  to  the  de- 
fendant's evidence  as  well  as  that  of  the 
plaintiff.  The  Jury  must  have  understood 
that  it  applied  to  all  of  the  evidence  In  the 
case.  It  fairly  covered  the  issues  presented, 
and  In  such  a  way  that  the  plaintiff  had  no 
right  to  complain  of  its  effect  In  fact  It 
was  much  more  favorable  to  him  than  to  the 
defendant.  It  thus  seems  clear  that  my  as- 
sociates have  failed  to  properly  analyze  the 
pleadings,  and  are  mistaken  as  to  the  real 
issues  presented  by  them.  It  is  conceded 
that  the  plaintiff  was  bound  to  show  that  the 
action  of  the  defendant's  superintendent  was 
arbitrary  and  unwarranted.  The  only  way 
he  could  do  this  was  to  prove  that  the  gravel 
In  question  was  In  fact  suitable  for  the  de- 
fendant's use,  and  was  such  as  was  contem- 
plated by  the  contract  For  these  reasons  it 
is  apparent  that  the  court  did  not  err  in  giv- 
ing the  Instruction  complained  of.  Again,  it 
seems  clear  from  the  record  that  under  the 
pleadings  and  the  evidence,  as  contained 
therein,  a  Judgment  for  the  defendant  is  the 
only  one  that  could  have  properly  been  ren- 
dered. For  this  reason,  if  for  no  other,  the 
Instruction  did  not  prejudice  the  plaintiff's 
rights. 

For  the  foregoing  reasons  it  seems  to  me 
that  our  second  opinion  should  be  set  aside, 
that  out  first  opinion  should  be  adhered  to, 
and  the  Judgment  of  the  district  court  af- 
firmed. 


Digitized  by 


Google 


1016 


101  NOBTUWESTKRN  REPORTER. 


(Neb. 


HUMPHREY  HARDWARE  CO.  v.  HER- 

RICK. 

(Supreme  Court  of  Nebraska.     Dec.  21,  1904.) 

AXTEOATION   0»  NOTE— BFTECT— BONA  FIDK  IH- 
D0B8EE. 

1.  The  alteration  of  a  negotiable  promissorr 
note,  after  delivery,  by  filling  in  the  blanks  left 
therein,  where  there  is  nothing  on  the  face  of 
the  note  to  indicate  such  alteration,  will  not 
invalidate  the  note  in  the  bands  of  a  bona  fide 
indorsee  for  value  before  maturity,  and  without 
notice  of  such  change. 

2.  If  the  negligence  of  one  influences  and  in- 
duces an  act  whereby  an  innocent  man  is  injur- 
ed, the  culpable  party  must  sustain  the  loss. 
Yocum  V.  Smith,  OS  111.  821,  14  Am.  Rep.  120, 
followed  and  approved. 

(Syllabus  by  the  Court.) 

GommlsslonerB'  Opinion.  Error  to  Dis- 
trict Court,  Lancaster  County ;  Froet  Judge. 

Action  by  Charles  M.  Heriick  against  the 
Humphrey  Hardware  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

a  O.  Whedon,  for  plaintiff  In  error.  Wil- 
son &  Brown,  for  defendant  in  error. 

OLDHAM,  C.  This  was  a  suit  by  an  In- 
nocent holder  for  value  of  a  promissory  note 
executed  by  the  Humphrey  Hardware  Com- 
pany, a  copartnership,  for  |2,500,  due  90 
days  after  date,  and  bearing  interest  at  the 
rate  of  10  per  cent  Tbe  defense  interposed 
was  that  tbe  note  bad  been  fraudulently  al- 
tered by  tbe  payee  by  Inserting  in  tbe  blank 
spaces  tbe  rate  and  date  of  Interest  and 
place  of  payment  It  was  admitted  tbat  tbe 
note  was  properly  executed  and  delivered  by 
the  defendant,  tbe  Humphrey  Hardware' 
Company,  to  Francis  B.  Chapman,  the  payee 
named  therein.  It  was  admitted  that  the 
note  was  written  by  the  payee,  and  that  the 
blanks  were  also  filled  by  him,  so  that  the 
note  stood  fair  on  its  face  at  the  time  it  was 
purchased  by  the  plaintiff  in  the  court  be- 
low. There  was  a  direct  conflict  in  the  tes- 
timony of  Chapman,  tbe  payee,  and  Wheeler, 
tbe  secretary  and  treasurer  of  the  defend- 
ant company,  as  to  whether  tbe  blanks  in  the 
note  were  filled  before  or  after  the  delivery 
of  the  note  to  tbe  payee.  It  was  clearly  es- 
tablished, however,  tbat  when  the  note  was 
negotiated  the  blanks  bad  all  been  filled,  and 
tbat  tbe  written  portions  of  the  note  and  the 
blanks  for  rate  of  interest,  date  of  Interest, 
and  place  of  payment  were  all  in  the  same 
haudn'ritlng.  On  issues  thus  Joined,  there  | 
was  a  trial  to  a  Jury  in  the  court  below,  a  I 
verdict  for  plaintiff,  and  defendant  brings  er-  'I 
ror  to  this  court  ' 

The  facts  clearly  proven  surrounding  the 
execution  and  delivery  of  the  note  were  that  i 
Chapman,  the  payee  named  in  the  note,  was  i 
the  business  manager  of  defendant  company,  i 
that  tbe  company  was  in  need  of  money,  and 
("linpman  offered  to  advance  $2,500  for  the 

•  1.  .'ee  Bill*  and  Notes,  vol.  7,  Cent.  UIg.  St  S50, 


ase  of  tbe  company  if  defendant  would  give 
him  a  note  for  such  sum.  The  company  ac- 
cepted the  proposition,  and  directed  tbe  exe- 
cution of  a  note,  wtilch  was  accordingly  done 
by  the  secretary  and  treasurer  of  tbe  com- 
pany. That  on  the  execution  and  delivery 
of  the  note  the  payee.  Chapman,  took,  tbe 
note  to  the  Columbia  National  Bank  and  ne- 
gotiated it  as  collateral  security  to  bis  own 
note  for  the  purpose  of  procuring  the  money, 
which  was  accordingly  done,  and  tbe  money 
was  thereupon  turned  over  to  the  defendant 
company.  The  only  conflict  In  the  teatlmony 
Is  as  to  when  the  three  blanks  In  tbe  note 
were  filled — whether  before  its  delivery  to 
Chapman  or  after;  however,  there  is  no 
conflict  in  the  testimony,  which  clearly  es- 
tablishes that  the  blanks  had  all  been  filled 
before  the  note  was  negotiated.  The  trial 
dourt  after  allowing  the  witnesses  to  go  ful- 
ly into  the  entire  transaction  leading  up  to 
the  execution  and  delivery  of  the  note,  sub- 
mitted the  cause  to  the  Jury  on  an  instruc- 
tion which  told  it  in  substance  that,  if  tlie 
Jurors  believed  from  the  evidence  that  the  { 
alteration  in  the  rate  and  the  time  of  draw-  . 
ing  interest  was  made  after  the  delivery  of  ' 
the  note  by  the  defendant  company  to  the  | 
payee,  without  the  knowledge  or  consent  of  i 
the  defendant,  then  they  should  find  for  the 
defendant  This  instruction,  we  think,  was  ' 
all,  if  not  more  than,  defendant  was  entitled 
to  under  the  evidence  contained  in  tbe  rec- 
ord. It  seems  to  be  well  supported  by  the 
authorities  tbat  the  alteration  of  a  promts-  I 
sory  note,  after  delivery,  by  filling  the  blanks 
left  therein,  where  there  is  nothing  on  the 
face  of  the  note  to  suggest  an  alteration,  will 
not  invalidate  the  note  in  the  hands  of  a 
bona  fide  indorsee  for  value  before  matnrity, 
and  without  notice  of  such  alteration.  The 
reason  of  this  rule  is  that  where  the  maker 
of  a  note  signs  it  and  delivers  it  to  tbe 
payee,  with  blank  spaces  In  the  note  for  tlte 
rate  of  interest  the  time  of  maturity,  or  tlie 
place  of  payment  he  will,  in  a  contest  with 
an  innocent  purchaser  of  the  paper  before 
maturity  and  for  .value,  be  held  to  have  au- 
thorized the  payee  to  fill  in  the  blank  spaces, 
unless  the  paper  on  its  face  bears  evidence 
of  mutilation  or  alteration.  Or,  as  was  said 
by  the  Supreme  Court  of  Illinois  in  tbe  case 
of  Tocnm  v.  Smith,  63  111.  321,  14  Am.  Rep. 
120:.  "If  the  note  had  been  altered,  the 
maker  has  acted  with  too  gross  carelessness 
to  be  entitled  to  protection.  The  purchaser 
is  entirely  innocent  and  not  even  a  anspi- 
clon  of  his  good  faith  is  created — nothing  to 
show  that  he  had  any,  notice  of  anything 
wrong.  The  maker  placed  it  in  the  power  of 
another  to  do  an  injury,  and,  if  any  loss  re- 
sults, he  must  suffer  who  is  the  cause  of  it 
If  the  negligence  of  one  influences  and  In- 
duces an  act  whereby  an  Innocent  man  Is  in- 
jured, the  culpable  party  must  sustain  the 
loss." 

Under  this  view  of  the  case,  no  other  Jadg- 
ment  than  that  rendered  in  the  court  below 
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could  bave  been  sustained  either  under  the 
law,  the  evidence,  or  the  conscience  of  tlie 
transaction,  and  we  therefore  recommend 
that  the  Judgment  of  the  district  court  be  af- 
firmed. 

AMES  and  LETTON,  OC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
district  court  Is  affirmed. 


PBRRINB  T.  KNIGHTS  TEMPLAR  k  MA- 
SONS' LIFE  INDEMNITY  CO. 

(Supreme  Court  of  Nebraska.     Dec.  7,   1904.) 

AFPEAIIANC1C--JUBI80ICTION    OF    PEBSOR— 
WAIVER. 

1.  An  appearance  for  the  purpose  of  objecting 
to  the  Jurisdiction  of  the  court  of  the  subject- 
matter  of  the  action,  whether  by  motion  or 
formal  pleading,  is  a  waiver  of  all  objections  to 
the  jurisdiction  of  the  court  over  the  person  of 
dpfondant,  whether  the  defendant  intended  such 
waiver  or  not 

(Syllabus  by  the  Court) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  98  N.  W.  841. 

OLDHAM,  C.  This  is  a  rehearing.  The 
former  opinion  is  found  in  98  N.  W.  841. 
The  case  is  fully  stated  In  that  opinion.  It 
is  now  urged  that  the  objections  raised  by 
the  defendant  in  error  in  the  court  below 
were  to  the  Jurisdiction  of  the  court  over  the 
person  of  the  defendant,  and  nothing  more, 
because  the  grounds  assigned  relate  alone  to 
the  Jurisdiction  of  the  person.  The  pleading 
filed  in  the  court  below  states,  "Comes  now 
specially  above-named  defendant  for  the  sole 
purpose  of  objecting  to  the  Jurisdiction  of 
tbe  court,  and  for  no  other  purpose,  and  sub- 
mits that  the  court  is  without  Jurisdiction 
ot  the  subject-matter  or  of  the  person  of  the 
defendant,  for  the  following  reasons,"  where- 
upon the  reasons  are  set  forth — 10  in  num- 
ber. We  are  now  urged  to  disregard  the 
challenge  therein  made  to  the  Jurisdiction  of 
the  subject-matter,  and  treat  it  as  surplus- 
age. Our  duty  in  this  matter  depends  upon 
whether  or  not,  under  the  "reasons  assign- 
ed," there  could  have  been  anything  consid- 
ered by  the  court,  except  the  sole  question  of 
Jurisdiction  over  the  person  of  the  defend- 
ant, not  upon  what  was  considered,  but  what 
might  have  been  properly  considered  and  de- 
termined, by  the  court  We  have  taken  our 
Code  from  Ohio,  and  the  practice  of  that 
state  is  analogous  to  ours.  In  Smith  v.  Hoo- 
ver, 39  Oliio  St  249,  the  court  said:  "The 
appearance  of  a  defendant  in  court  for  the 
sole  purpose  of  objecting  by  motion  to  the 
mode  or  manner  in  which  It  is  claimed  that 
Jurisdiction  over  his  person  has  been  acquir- 
ed is  not  an  appearance  In  the  cause,  or  a 
•waiver  of  any  defect  in  the  manner  of  ac- 
n  Hiring  such  Jurisdiction,  while,  on  the  other 


hand,  the  appearance  tor  the  purpose  of  cCMi- 
testlng  the  merits  of  the  cause,  whether  by 
motion  or  formal  pleading,  is  a  waiver  of  all 
objections  to  the  jurisdiction  of  the  court 
over  the  person  of  defendant,  whether  the 
defendant  intended  such  waiver  or  not  In 
respect  to  this  question,  an  Important  distinc- 
tion Is  made  between  an'  objection  to  the  Ju- 
risdictiOD  of  the  subject-matter  of  the  suit 
and  of  the  person  of  defendant,  although 
complete  Jurisdiction  in  the  court  to  bear 
and  determine  the  action  is  not  acquired  un- 
less the  court  has  Jurisdiction  over  both  the 
subject-matter  and  the  person.  An  objection 
to  Jurisdiction  over  the  subject-matter  is  a 
waiver  .of  objection  to  the  Jurisdiction  of 
the  person,  while  an  objection  to  the  Jurisdic- 
tion of  the  person  is  a  waiver  of  nothing." 

With  these  considerations  in  view,  we  turn 
to  the  "reasons  assigned":  "(5)  That  the 
defendant  is  a  foreign  co-operative  and  mu- 
tual Insurance  company  doing  business  in 
the  state  of  Nebraska  only  by  virtue  of  a  li- 
cense issued  to  it  by  said  state  as  such  cor- 
poration, and  neither  the  alleged  cause  of 
action,  nor  any  part  thereof,  arose  in  Jeffer- 
son county  or  in  the  state  of  Nebraska,  and 
the  plaintiff  Is  not  ifow,  and  never  has  been. 
a  resident  or  citizen  of  the  state  of  Nebras- 
ka." "(7)  That  the  said  petition  herein,  un- 
der which  the  second  alias  summons  was  is- 
sued, was  filed  on  tbe  3d  day  of  August, 
1900,  and  summons  issued  thereon  without  a 
then  present  ability  to  serve  the  same  upon 
the  defendant  or  its  alleged  agent  or  attor- 
ney In  said  Jefferson  county,  Nebraska;  that 
the  said  second  alias  summons  under  which 
service  is  alleged  to  have  been  had  was  Is- 
sued more  than  one  year  after  the  filing  of 
said  petition  under  which  It  was  issued,  and 
after  the  court  had  twice  sustained  objec- 
tions to  its  jurisdiction  for  the  reason  that, 
at  the  time  that  tbe  petition  was  filed  and 
the  cause  commenced,  no  service  of  sum- 
mons could  be  had  upon  the  defendant  in 
said  Jefferson  county."  The  fifth  objection 
challenges  the  right  of  the  plaintiff  to  bring 
and  maintain  the  action  in  Jett&reon  county. 
This  raises  the  legal  question  whether  or  not 
the  alleged  cause  of  action  set  forth  in  the 
I>etitlon  was  local  or  transitory.  Tbe  chal- 
lenge was  made  to  the  court  by  apt  language 
in  the  formal  part  of  the  instrument  and  in 
the  reasons  assigned,  and  is  a  jurisdictional 
question,  not  of  the  person,  but  of  the  sub- 
ject-matter of  the  action.  And  when  follow- 
ed by  an  exhaustive  showing  on  this  point 
(as  was  done)  of  the  truth  of  these  allega- 
tions, we  can  come  to  but  one  conclusion, 
and  that  is  that  it  was  tbe  Intention  of  the 
pleader  to  challenge  the  jurisdiction  of  the 
court  over  the  subject-matter,  and  that  be 
has  done  so  both  by  his  averments  and  by 
the  evidence.  And  again,  tbe  seventh  as- 
signment, if  it  means  anything,  is  a  plea  of 
res  adjudlcata  of  the  matters  then  pending 
before  the  court  It  would  be  difficult  to 
understand  bow  tbe  language  of  this  assign- 
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meat  conid  be  used  for  the  sole  purpose  of 
challenging  the  Jnrlsdlctlon  of  the  court 
over  the  person  of  the  defendant  That,  to 
avoid  an  appearance,  the  objections  mnst  be 
confined  to  this  purpose,  has  been  the  hold- 
ing of  this  court  from  Its  organization. 

We  therefore  conclude  that  our  former 
opinion  Is  sound  In  principle,  and  should  be 
adhered  to,  and  we  so  recommend. 

AMES,  0.,  concurs.  LBTTON,  C,  not  sit- 
ting. 

PER  CDRIAM.  Tor  the  reasons  stated  In 
the  foregoing  opinion,  the  former  opinion  Is 
adhered  to. 


FARRELL  7.  BOUCK  et  at. 
(Supreme  Court  of  Nebraska.     Dec.  21,  1904.) 

EQUrrr— MISTAKE— SECOND  APPBAIr-LAW  0» 
THK  CASK. 

1.  One  who  falls,  through  culpable  inertness, 
to  make  inquiry  when  it  is  his  duty  to  inquire, 
and  by_  reason  of  such  failure  loses  a  valuable 
right,  is  not  entitled  to  relief  in  equity  on  the 

rund  of  mistake.     Farrell  v.  Bouck  et  al.,  84 
W.  260,  60  Neb.  771,  foljlowed  and  approved. 

2.  Judgment  of  the  district  court  examined, 
and  held  to  be  in  conformity  with  the  "rule  of 
the  law  of  the  case,"  as  established  on  its  for- 
mer hearing  in  this  court. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Dixon  County;  Graves,  Judge. 

Suit  by  Michael  Farrell  against  Austin 
Boudc  and  others.  Judgment  for  defendants, 
and  plalntifr  appeals.    AflBrmed. 

J.  J.  McCarthy,  for  appellant  Wm.  P. 
Warner,  for  appellees. 

OLDHAM,  C.  This  was  a  suit  In  equity 
instituted  by  plaintiff  In  the  district  court 
of  Dixon  county  for  the  purpose  of  reinstat- 
ing and  enforcing  in  favor  of  plaintiff,  Mi- 
chael Farrell,  a  real  estate  mortgage  whlcb 
It  was  alleged  bad  been  canceled  and  re- 
leased of  record  through  a  mistake  of  fact 
The  original  action  was  begun  in  the  year 
1894,  and  has  been  twice  reviewed  by  this 
court  At  the  first  hearing  of  the  cause  in 
the  district  court  a  Judgment  was  rendered 
in  favor  of  plaintiff  for  the  relief  prayed  for 
in  his  petition.  This  Judgment  was  reviewed 
on  appeal  in  this  court  In  the  case  of  Farrell 
V.  Bouck  et  al.,  60  Neb.  771.  84  N.  W.  260, 
nnd  the  Judgment  of  tlie  district  court  was 
reversed  and  the  cause  remanded,  "because 
the  cause  of  action  pleaded  was  not  on  the 
trial  established  by  the  proof  On  a  re- 
hearing this  opinion  was  adhered  to  by  Ner- 
val, C.  J.  See  Farrell  v.  Bouck  et  al.,  61 
Neb.  874,  86  N.  W.  907.  During  the  pend- 
ency of  the  action  on  the  first  appeal,  de- 
fendant Ryan  departed  this  life,  and  the 
cause  was  revived  against  his  personal  rep- 
resentative.   When  a  new  trial  was  bad  in 

T  1.  See  Equity,  vol.  19,  Cent.  Dig.  i  18. 


conformity  with  the  Judgment  of  this  court 
on  the  first  appeal,  plaintiff  amended  bis 
petition,  charging,  In  addition  to  the  false 
representations  of  defendant  Ryan,  the  fur- 
ther allegatlcm  that  he  had  been  deceived 
and  misled  by  the  representations  of  de- 
fendant Bouck  into  releasing  the  mortgage 
without  making  a  full  examination  of  the 
records  of  Dixon  county.  On  issues  Joined 
on  this  amended  petition,  the  court  found  for 
the  defendants,  and  plaintiff  brings  tbe 
cause  here  for  review  on  appeal. 

The  material  facts  underlying  the  contro- 
versy are  that  In  May,  1894,  iplaintlff,  Far- 
rell, and  defendant  Ryan  signed  a  note  as 
sureties  for  defendant  Bouck,  who  was  tbe 
father-in-law  of  plaintiff  Farrell.  Defendant 
Ryan  had  a  mortgage  executed  by  defendant 
Bonck  on  a  lot  and  small  storehouse  in  the 
Tillage  of  Allen,  Dixon  county,  assigned  to 
him  for  indemnification  of  his  suretyship  on 
the  note.  At  or  near  the  time  this  note  ma- 
tured, plaintiff  Farrell  agreed  with  his  fa- 
ther-in-law, defendant  Bouck,  that  be  would 
pay  off  and  satisfy  the  note  If  defendant 
Bonck  would  deed  blm  tbe  village  property 
covered  by  Ryan's  mortgage.  This  Bouck 
agreed  to  do.  Farrell  notified  his  co-security. 
Ryan,  who  assigned  him  the  indemnifying 
mortgage.  After  procuring  tbe  assignment 
of  tbe  mortgage,  plaintiff  took  a  warranty 
deed  to  the  premises,  duly  executed  by  de- 
fendant Bouck  and  wife,  and  paid  the  note. 
In  a  short  time  after  this,  he  went  down  to 
Ponca,  the  county  seat  of  Dixon  county,  and 
asked  the  county  clerk,  who  was  also  ex 
ofllelo  register  of  deeds  of  the  cotmty.  to 
make  an  examination  of  the  title  of  the  vil- 
lage property  described  In  his  deed.  The 
clerk  did  this,  and  found  the  property  clear 
of  ail  liens,  so  far  as  the  records  of  bia  of- 
fice disclosed,  except  the  mortgage  wbich 
bad  been  assigned  to  plaintiff.  Plaintiff 
then  went  to  the  county  treasurer,  and  bad 
an  examination  made  of  the  tax  liens.  He 
then  released  his  mortgage  and  filed  bis  deed 
for  record,  without  making  any  examination 
for  Judgment  liens  in  the  office  of  tbe  clerk 
of  the  district  court  of  the  county.  It  after- 
ward developed  that,  at  the  time  the  mort- 
gage was  released  and  the  deed  filed  for 
record,  there  was  a  Judgment  il«i  in  favor 
of  defendant  Ryan  and  against  defendant 
Bouck  on  record  in  the  office  of  tbe  clerk  of 
tbe  district  court.  It  was  for  tbe  purpose 
of  having  the  mortgage  reinstated,  and  the 
release  canceled,  and  this  Judgment  lien  In 
favor  of  defendant  Ryan  declared  a  subse- 
quent and  Junior  incumbrance,  that  tills  ac- 
tion was  instituted.  Tbe  cmly  material  dif- 
ference in  tbe  testimony  adduced  at  tbe  last 
hearing  and  that  reviewed  on  the  former  ap- 
peal la  that  at  the  last  hearing  of  tbe  cause 
the  court  excluded  all  evidenco  offered  tend- 
ing to  show  that  defendant  Ryan  had  stated 
to  plaintiff  that  be  had  no  other  Um  against 
tbe  land  of  defendant  Bouck,  except  the 
mortgage  which  be  transferred  to  plaintiff- 
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It  was  for  lack  of  this  testimony  and  a  find- 
Ing  thereon  that  the  canse  was  reversed  at 
tlie  first  hearing,  and  the  evidence  offered  on 
this  qaestion  at  the  last  hearing  was  exclud- 
ed by  the  trial  court  on  the  ground  that  it 
was  a  conver8atl<n  with  a  dead  man.  On 
appeal  we  cannot  examine  any  errors  of  the 
trial  court  in  the  admission  or  exclusion  of 
testimony,  but,  rather,  try  the  case  de  novo 
on  the  testimony  admitted.  Under  this  view, 
we  cannot  see  bow  we  can  avoid  the  rule  of 
tbe  law  of  the  case,  as  determined  between 
the  parties  on  the  first  hearing  in  this  court, 
as  now  controlling  this  action.  It  is  true 
that  at  the  last  trial  plaintiff,  under  the  al- 
legation of  his  amended  petition,  introduced 
evidence  tending  to  show  that  defendant 
Bonck  told  him  (plaintiff)  when  he  delivered 
tbe  deed  to  him  that  there  was  no  other  Uen 
that  he  knew  of  against  the  property,  ex- 
cept the  mortgage;  but  the  evidence  shows 
that  plaintiff  did  not  rely  on  this  represen- 
tation alone,  but  that,  on  the  advice  of  one 
Kearney,  he  went  to  the  county  seat  of  the 
county  to  have  an  examination  made  for 
liens  against  tiie  property,  and  that  he  did 
make  a  partial  but  incomplete  examination 
of  the  records  for  such  information.  At  the 
former  hearing  we  said:  "One  who,  through 
culpable  inertness,  fails  to  make  inquiry 
when  it  is  his  duty  to  do  so,  is  not  In  a  posi- 
tion to  have  a  release  of  a  mortgaged  canceled 
on  the  ground  of  mistake." 

We  are  therefore  of  the  opinion  that  the 
Judgment  of  the  trial  court  on  tbe  evidence 
admitted  is  in  strict  conformity  with  the  law 
of  this  case  as  established  on  tbe  first  hear- 
ing In  this  court,  and  we  recommend  that  It 
be  adhered  to,  and  the  judgment  of  tbe  trial 
court  affirmed. 

AMES  and  LBTTON,  OC.,  concur. 

PER  OURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  Judgment  of  the 
trial  court  is  affirmed. 


CHICAGO.  B.  ft  Q.  RT.  CO.  v.  ANDERSON. 
(Supreme  Court  of  Nebraska.    Dec.  21, 1901.) 

BAILBO ADS— BATES — DIBCBUflNATION— TITLK   OF 
ACT. 

1.  The  title,  "An  act  to  fix  a  maximum  stand- 
ard of  freight  charges  on  railroads,  and  to  pre- 
vent unjust  discriminatiOD  therein,  or  secret 
rates,  rebates  or  drawbacks  therefor"  (Comp. 
St.  1903,  c.  72,  art  5),  contains  only  one  sub- 
ject. 

2.  A  statute  forbidding  railroad  companies  to 
charge  for  transportation  for  any  specific  dis- 
tance a  greater  sum  than  they  charce  for  car- 
riage over  a  greater  distance  is  within  legisla- 
tive discretion,  and  is  valid. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Error  to  District 
Court  Kearney  County;  Adams,  Judge. 

Action  by  Albert  H.  Anderson  against  the 
Chicago,  Burlington  &  Quincy  Railway  Com- 


pany.    Judgment  for  plaintiff.     Defendant 
brings  error.    Affirmed. 

J.  \V.  Deweese  and  Frank  B.  Bishop,  for 
plaintiff  In  error.  M.  D.  King,  for  defendant 
In  error. 

AMES,  C. .  The  defendant  operates  a  line 
of  railroad  extending  from  Cm-tis,  in  this 
state,  eastward  through  Axtell  to  Mludeu. 
In  the  winter  there  are  ice  fields  at  Curtis, 
from  which  people  both  at  Axtell  and  Mluden 
may  be  supplied,  but  at  the  latter  place  alone 
is  there  competition  with  another  railroad. 
In  order  to  meet  such  competition,  so  that 
Curtis  ice  will  be  purchased  for  consump- 
tion at  Minden,  It  became  necessary  to  trans- 
port it  between  the  two  last-named  points 
during  tbe  winter  of  1902  for  a  freight  charge 
of  three  cents  per  hundred  pounds,  which  de- 
fendant did  continuously  in  the  months  of 
January  and  February  in  that  year.  Dur- 
ing the  same  months  the  company  transport- 
ed ice  from  Curtis  to  Axtell  for  the  defendant 
In  error,  Anderson,  for  which  service  it  de- 
manded and  received  compensation  at  the 
rate  of  four  cents  per  hundred  pounds.  Tbe 
difference  In  distance  is  ten  miles,  in  favor, 
of  course,  of  AxtelL  This  action  was  brought 
by  Anderson  to  recover  the  difference  of  one 
cent  per  hundred  pounds  between  the  charge 
made  against  him  and  the  rate  in  force  at 
the  same  time  between  Curtis  and  Minden. 
There  was  a  Judgment  for  the  plaintiff  In  a 
Justice's  court,  and  afterwards  on  appeal  in 
the  district  court,  and  the  defendant  below 
prosecutes  ^ror.  The  facts  as  above  re- 
cited are  not  in  dispute. 

Article  5  of  chapter  72  of  the  Compiled 
Statutes  of  1903  is  an  act  entitled  "An  act  to 
fix  a  maximum  standard  of  freight  charges 
on  railroads,  and  to  prevent  unjust  discrim- 
ination therein,  or  secret  rates,  rebates  or 
drawbacks  therefor."  Approved  February 
28, 1881.  Sess.  Laws  1881,  c.  GS,  p.  310.  Sec- 
tion 2  of  that  act  is  as  follows:  "No  rail- 
road company  in  this  state  shall  hereafter 
charge,  collect  or  receive  for  the  transporta- 
tion of  any  merchandise  or  other  property 
upon  the  railroad  owned  or  operated  by  such 
company  within  the  state,  a  higher  rate  for 
such  service  than  was  charged  by  such  com- 
pany for  tbe  same  or  like  service  on  the  first 
day  of  November,  A.  D.  18S0,  as  shown  by 
the  published  rates  of  such  company.  And 
no  railroad  company  shall  demand,  charge, 
collect  or  receive  for  such  transportation  for 
any  specific  distance  a  greater  sum  than  It 
demands,  charges,  collects  or  receives  for  a 
greater  distance."  It  Is  contended  that  tlila 
section,  if  not  the  whole  act,  is  void,  because 
of  duplicity  of  subjects  In  the  title.  In  sup- 
port of  this  contention.  It  Is  argued  that  the 
subject  of  fixing  a  "maximum  standard  of 
freight  charges  upon  railroads"  is  separate 
and  distinct  from  that  of  preventing  unjust 
discrimination,  and  secret  rates,  rebates,  and 
drawbacks  tliereiu  and  therefor.  We  are 
unable  to  agree  with  this  view,  because,  as  it 
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seems  to  ns,  the  prerention  of  all  these  lat- 
ter-mentioned practices  is  essential  to  the 
fixity — that  Is,  maintenance — of  any  stand- 
ard whatever.  There  are,  indeed,  standards 
of  conduct  In  plenty,  variation  from  which  Is 
permitted  and  even  contemplated;  but  they 
cannot  properly  be  called  "fixed  standards," 
In  the  sense  of  being  settled,  firm.  Immova- 
ble, in  which  sense  it  seems  to  us  evident 
that  the  Legislature  used  the  qualifying  word 
in  this  instance.  A  standard  of  freight  rates 
from  which  transportation  companies  should 
be  permitted  to  depart  at  will,  generally  or 
specially,  openly  or  secretly,  could  hardly  be 
regarded  as  a  real  or  true  standard,  In  any 
sense.  Ck>unsel  for  plaintiff  in  error  admit,' 
In  argument,  that  the  subjects  are  so  nearly 
related  In  nature  that  they  might  properly 
have  been  united  in  the  title  to  one  bill  or 
act;  but  they  say  that  the  syntactical  ar- 
rangement of  the  title  in  this  Instance  is  such 
as  to  divide  them  Into  two  or  more  distinct 
classes.  If  this  were  true,  we  should  think 
that  the  line  or  lines  of  discrimination  would 
need  to  be  very  clearly  and  obviously  drawn, 
so  as  to  be  apparent  without  careful  scrutiny, 
in  order  to  defeat  an  act  of  the  Legislature, 
of  the  validity  of  which  every  reasonable  pre- 
sumption Is  to  be  indulged.  A  very  slight 
transposition  and  reconstruction  of  the  sen- 
tence sufflces,  as  we  understand  counsel,  to 
meet  their  own  requirements.  Omit  the  dis- 
junctive "or"  and  the  adverbs  "therein"  and 
"therefor,"  whose  auxiliary  offices  are  requi- 
site only  for  deflnlteness  of  expression,  and 
transfer  the  words  "of  freight  charges  on 
railroads"  to  the  end  of  the  sentence,  and 
the  singleness  of  subject  becomes  evident 
The  title  will  then  read:  "An  act  to  fix  a 
maximum  standard  and  to  prevent  unjust 
discrimination,  secret  rates,  rebates  or  draw- 
backs of  freight  charges  on  railroads."  Sure- 
ly an  important  legislative  enactment  ought 
not  to  be  annulled  for  so  slight  an  error.  If  It 
is  an  error,  of  syntax. 

We  do  not  feel  called  upon  to  enter  upon 
the  Inquiry  whether  the  discrimination  com- 
plained of  In  this  instance  was  Just  or  un- 
just, considered  solely  in  the  light  of  the  cir- 
cumstances in  which  It  was  made.  It  Is  said 
in  some  of  the  decisions  that  the  Justice  or 
Injustice  of  freight  rates  is  a  Judicial  rather 
than  a  legislative  question,  and.  In  the  con- 
nection In  which  this  utterance  has  been 
made,  we  do  not  know  that  it  is  open  to  crit- 
icism; but  It  is  not  to  be  overlooked  that 
legislative,  executive,  and  judicial  functions 
merge  in  each  other  by  imperceptible  degrees, 
so  that  it  Is  often  Impossible  to  distinguish 
cloarly  liotween  them,  and  that  the  exercise 
of  discretion  and  judgment  by  the  Legisla- 
ture is  Indispensable  to*  the  framing  and  en- 
actment of  any  statute.  So  long  as  they  keep 
within  their  province,  the  courts  are  not  at 
liberty  to  sit  in  review  of  their  conduct,  or 
decide  upon  its  wisdom  or  Justice.  By  sec- 
tion 2  of  the  act  above  quoted,  tlie  Lcglsla- 
tm-e  determined  that  it  is  uuju;jt  for  a  rail- 


road company  to  charge  for  carriage  for  any 
specific  distance  a  greater  smn  than  It  char- 
ges for  a  greater  distance,  and  absolutely 
prohibited  the  practice.  We  are  unable  to 
say  that  we  are  better  qualified  to  decide  up- 
on this  matter  than  were  the  members  of  the 
two  houses,  or  that.  If  we  were  so,  there  is 
anything  in  the  nature  of  the  Judicial  office 
that  confers  upon  the  court  jurisdiction  to 
revise  the  legislative  Judgment  The  objec- 
tiou  that  In  particular  cases  and  classes  of 
cases  the  statute  may  work  injustice  Is  one 
from  which  the  wisest  and  most  beneficent 
laws  are  not  exempt,  and  one  which  law- 
makers necessarily  consider  in  weighing  the 
advantages  and  disadvantages  to  the  gen- 
eral public  of  any  proposed  measure;.  That 
Is  their  chief  and  most  important  duty,  and 
it  Is  because  it  is  so  that  It  is  believed  that 
legislation  is  most  safely  Intrusted  to  repre- 
sentative bodies,  whose  members  are  elected 
from  all  classes  of  the  pommnnlty  and  from 
all  regions  of  the  state. 

It  is  therefore  recommended  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

LBTTON  and  OLDHAM,  CO.,  concur. 

PBB  CUBIAM.  For  the  reasons  stated  in 
the  foregoing  opinion.  It  is  ordered  that  the 
Judgment  of  the  district  court  be  affirmed. 


BROWN  et  al.  v.  OOWLBS. 
(Supreme  Court  of  Nebraska.    De&  21, 1904.) 

CONTBACT— ACTION    FOB    BBEACH— DAICAOES. 

1.  The  rule  is  elementary  that  In  an  action 
for  damages  for  breach  of  contract  inch  dam- 
ages  only  may  be  recovered  as  are  the  prob- 
able, direct,  and  proximate  consegaences  of  the 
wrong  complained  of,  and  such  as  may  fairly  bt 
supposed  to  have  been  within  the  contempla- 
tion of  the  parties,  at  the  time  of  the  making 
of  the  contract  as  a  probable  result  of  the 
breach  of  the  same. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Error  to  District 
Court,  Lancaster  County;   Frost  Judge. 

Action  by  Gardner  Cowles  against  Daniel 
O.  Brown  and  Abraham  L.  Hoover.  Judg- 
ment for  plaintiff.  Defendants  bring  error. 
Affirmed  on  conditions. 

Gewge  Adams  and  Jas.  B.  Philpott  for 
plaintiffs  In  «Tor.  F.  H.  Woods.  L.  R. 
Ewart  and  H.  B.  Failoe,  for  defendant  In 
error. 

LBTTON,  C.  This  action  was  brought  by 
defendant  In  error,  Gardner  Oowles,  as  plain- 
tiff, against  James  M.  Neff  as  principal,  and 
the  other  defendants  as  sureties,  upon  an 
obligation  given  to  secure  the  faithful  per- 
formance by  Neff  of  a  contract  made  betwe^i 
Oowles  and  him  for  carrying  the  United 
States  mail,  as  a  subcontractor,  between  the 
city  of  Lincoln  and  the  post  office  at  Lan- 

f  1.  See  Damages,  vol.  IS,  Cent  Dig.  i  U. 
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caster.  Tlie  petition  sets  up  the  contract, 
iiud  alleges  a  breach  of  the  same  by  NetTs 
refusing  to  further  carry  the  mall,  and  pleads 
that  the  plaintiff  waa  put  to  great  expense 
and  damage  In  procuring  another  person  to 
complete  the  contracL  A'  general  denial  was 
filed  bj  the  defendant,  the  case  tried  to  the 
court  without  the  intervention  of  a  Jury,  and 
a  Judgment  rendered  In  favor  of  the  plaintiff 
for  the  sum  of  $77.40.  No  attack  was  made 
niK)n  the  petition  before  the  trial,  and  It  is 
now  urged  that  it  does  not  state  a  cause  of 
action. 

1.  We  think,  however,  it  sufficiently  sets 
forth  the  contract.  Its  breach,  and  the  Items 
of  damage  which  the  plalntlft  claims  he 
suffered  by  reason  of  the  failure  of  the  de- 
fendant to  carry  out  the  contract. 

2.  It  is  objected  that  the  court  erred  in  the 
amonnt  of  recovery.  The  plaintiff  asks  Judg- 
ment for  9110.40,  the  items  of  the  claim  be- 
ing as  follows:  Hiring  one  Poppleton  to  ob- 
tain a  man  to  complete  the  contract,  $30; 
Poppleton's  car  fare  from  Algona,  Iowa,  to 
Lincoln,  Neb.,  4>20;  Increased  salary  for  a 
man  to  complete  the  contract  for  2^  years, 
$45;  Poppleton's  hotel  expenses  and  street 
car  fare,  $10;  other  expenses  in  carrying 
mail,  $5.40.  The  rule  is  elementary  that.  In 
an  action  for  damages  for  breach  of  con- 
tract, such  damages  only  may  be  recovered 
as  are  the  probable,  direct,  and  proximate 
consequences  of  the  wrong  complained  of, 
and  such  as  may  fairly  be  supposed  to  have 
been  within  the  contemplation  of  the  parties, 
at  the  time  of  the  making  of  the  contract, 
as  the  probable  result  of  the  breach  of  the 
same.  It  requires  no  argument  to  show  that 
tbe  hiring  of  a  man  in  the  state  of  Iowa, 
sending  him  to  Nebraska,  and  paying  his 
wages,  hotel,  and  other  expenses,  could  not 
reasonably  be  within  the  contemplation  of 
tbe  parties  as  the  result  of  a  failure  of  N^ 
to  perform  the  contract  If  Neft  could  be 
charged  with  railroad  fare  from  Iowa,  he 
could  with  equal  propriety  be  charged  with 
railroad  fare  frogi  New  York.  There  are 
no  .extraordinary  ccMidltlons  requiring  such 
expenditures  pleaded  or  proved.  Such  dam- 
ages are  entirely  too  remote,  and  cannot  be 
recovered. 

Whatever  excess  the  plaintiff  was  com- 
pelled to  pay  In  order  to  procure  the  services 
of  another  person  at  a  reasonable  and  proper 
rate  to  furnish  the  services  which  Neff  had 
agreed  to  perform,  and  which  the  plaintiff 
was  bound  to  perform  under  his  contract 
with  tbe  government,  are  proper  and  neces- 
sary items  of  damage  which  the  plaintiff  is 
entitled  to  recover  In  this  action.  By  its 
terms  the  contract  terminated  on  the  30th 
day  of  June,  1902.  This  action  was  begun 
on  the  21st  day  of  March,  1901.  Tbe  plain- 
tiff is  not  entitled  to  recover  in  this  action 
for  damages  which  accrued  after  the  action 
•was  brought  Wittenberg  v.  Mollyneaux,  59 
Neb.  203,  80  N.  W.  824.  Nefl  refused  to 
carry  out  the  agreement  on  tbe  20th  day  of 


December,  1899.  The  plaintiff,  therefore, 
would  be  entitled  to  recover  the  increased 
compensation  which  he  was  required  to  pay 
over  and  above  the  amount  of  the  contract 
from  the  20th  day  of  December,  1899,  when 
Neff  refused  to  perform,  imtll  the  Zlst  day 
of  March,  1901,  when  this  action  was  com- 
menced. At  the  rate  of  $18  per  year,  this 
amounts  to.  $22.50.  There  is  evidence  that 
between  the  time  that  N^  refused  to  fur- 
ther carry  on  the  contract  and  the  time  that 
a  new  contract  was  made  with  another  sub- 
contractor the  plaintiff  was  required  to  pay 
the  sum  of  $5.40  to  other  parties,  for  carry- 
ing the  mail,  in  excess  of  the  amount  which 
he  iiad  agreed  to  pay  Neff.  The  plaintiff 
seems  to  be  entitled  to  the  items  of  $22.50 
and  $5.40  paid  in  excess  of  the  contract 
price,  with  Interest  at  7  per  cent  from  the 
20th  day  of  December,  making  a  total 
amount  of  $37.35. 

If  the  defendant  in  error  remits  the  sum 
of  $39.85,  the  Judgment  of  the  district  court 
will  be  affirmed.  FaUlng  to  do  so,  the  cause 
will  be  reversed  and  remanded  for  a  new 
trial. 

AMES  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  <vlnion,  if  the  defendant 
in  error  remits  the  sum  of  $39.85  within  80 
days,  the  Judgment  of  the  district  court  is 
affirmed.  Falling  to  do  so,  the  cause  is  re- 
versed and  remanded  for  a  new  trial. 


SUPREME  COURT  OF  HONOR  v.  TRACY. 
(Supreme  Court  of  Nebraska.    Dec.  7,  1904.) 

AFFEAI^— BiaiAND — PBOOEEOIRQS   BEIOW. 

1.  The  precise  question  decided  by  this  court 
upon  appeal  or  error  cannot  be  relltleated  upon 
a  retrial  of  the  same  case  in  the  district  court 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Error  to  District 
(Jourt,  Adams  Connty;  Adams,  Judge. 

Action  by  Clara  A.  Tracy  against  the  Su- 
preme Court  of  Honor.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Tlbbets  Bros.  &,  Morey  and  Wm.  B.  Risse, 
for  plaintiff  tn  error.  .John  0.  Stevens,  for 
defendant  in  error. 

AMES,  C.  This  case  has  twice  previously 
been  before  the  court  and  in  both  instances 
It  was  extensively  briefed,  argued  at  length 
orally,  and  at  length  and  formally  decided. 
The  first  opinion  was  written  by  Mr.  Com- 
missioner Albert,  and  concurred  in  by 
Mr.  Commissioner  Dtiffie  and  myself,  and 
Is  published  unofficially  In  93  N.  W.  702, 
The  second  opinion  was  upon  a  rehearing 
and  written  by  Mr.  Commissioner  Duffle, 
and  concurred  in  by  Messrs.  Commlsslonor^s 
Pound  and  Kirkpatrick,  and  Is  also  pub- 
lished  unofficially  in  06  N.   W.  1007.     The 
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suit  Is  brought  for  a  recovery  by  the  bene- 
ficiary of  a  member  of  a  fraternal  benefit 
life  insurance  company,  and  Involves  an  In- 
terpretation of  the  charter  and  by-laws  of 
the  association.  A  trial  in  the  district  court 
resulted  In  favor  of  the  association,  which 
by  the  first  decision  was  reversed,  and  the 
cause  remanded  for  a  new  trial.  Upon  the 
rehearing  the  former  decision  was  adhered 
to,  and  a  mandate  was  Issued  Accordingly. 
Upon  a  new  trial  upon  precisely  the  same 
record  that  had  been  presented  in  this  court, 
the  district  court,  in  strict  obedience  to  the 
opinions  accompanying  the  mandate,  ren- 
dered a  Judgment  for  the  plaintiff;  there 
being  no  dispute  as  to  the  facts,  and  the  'sole 
questlod  of  law  involved  having  been  deter- 
mined In  the  manner  above  stated  by  this 
court  The  association  now  prosecutes  this 
proceeding,  alleging,  lu  substance,  that  the 
district  court  erred  in  obeying  the  mandate, 
and  seeking  to  reargue  the  questions  twice 
previously  decided  here.  Nothing  has  been 
brought  to  our  attention  Indicating  to  our 
minds  that  the  former  decisions  erroneously 
Interpreted  the  contract,  but.  If  there  had 
been,  we  should  be  of  opinion  that  the  pre- 
cise question  decided  in  this  court  upon  ap- 
peal or  error  cannot  be  relitigated  upon  a 
retrial  of  the  same  case  in  the  district  court 
It  Is  recommended  that  the  Judgment  of 
the  district  court  be  affirmed. 

LETTOX  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  it  is  ordered  that 
the  judgment  of  the  district  court  be  af- 
firmed. 


FIELDING  V.  CHICAGO,  B.  tc  Q.  R.  CO. 
(Supreme  Court  of  Nebraska.    Den.  21,  1904.) 

INJtTEY    TO    KMPLOrt— CONTBIBUTOBT     NEOLI- 
OKRCE. 

1.  Upon  the  undisputed  evidence  the  trial 
court  rightfully  directed  a  verdict  for  the  de- 
fendant. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Error  to  District 
Court,  Custer  County;  Grimes,  Judge. 

Action  by  Peter  B.  Fielding  against  the 
Chicago,  Burlington  &  Qulncy  Railroad  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

C.  W.  Beal  and  N.  T.  Gadd,  for  plaintiff  in 
error.  J.  W.  Deweese  and  Frank  E.  Bishop, 
for  defendant  in  error. 

AMES,  C.  Plaintiff,  Fielding,  was  a  sec- 
tion hand,  and  Anderson  was  his  foreman, 
omployed  by  the  defendant  company  at  Ma- 
son City,  In  this  state.  The  track  extends 
easterly  and  westerly  past  the  station.  At 
some  point  west  of  the  station  the  two  men 
loaded   some  railway  ties  on  a   push   car. 


Fielding  placed  himself  at  the  west  end  of 
the  north  side  of  the  car  and  pushed  it  east- 
ward. Anderson  followed  along  at  the  west 
end  of  the  south  side,  and  as  the  car  moved 
forward  threw  or  pushed  the  ties  off  from  It 
at  intervals,  so  that  they  fell  at  the  south 
side  of  the  track  and  remained  where  they 
struck  the  ground.  After  they  had  traveled 
some  distance  and  the  ties  had  all  been  re- 
moved In  this  manner,  Anderson  told  Eleld- 
Ing  to  "return  westward  with  the  empty  car 
to  the  starting  point.  The  latter  then  went 
to  the  east  end  of  the  south  side  of  the  car, 
and  sat  down  upon  it  with  his  back  toward 
the  west  and  with  his  right  foot  banging 
down  so  as  to  come  in  contact  with  the  south 
ends  of  the  ties  upon  which  the  track  wa<s 
laid,  and  began  propelling  the  car  westward 
by  kicking  and  pushing  against  them.  It 
was  broad  daylight;  the  man  had  co-oper- 
ated in  placing  the  loose  ties  where  they 
were,  which  was  in  plain  sight  and  both 
knew  that  some  of  them  were  lying  very 
close  to  the  track,  in  violation  of  the  rule  of 
the  company  forbidding  such  things  to  be 
left  by  sectlonmen  nearer  thereto  than  three 
feet  Fielding  did  not  look  westward  in  the 
direction  in  which  he  was  pushing  tbe  car, 
or  make  any  particular  or  especial  observa- 
tion respecting  the  position  of  the  loose  ties. 
After  he  had  gone  some  distance  his  atten- 
tion was  attracted  by  a  call  from  Anderson, 
and  while  he  was  looking  towards  him  his 
right  foot,  with  which  he  was  "kicking  ties," 
was  caught  between  a  loose  tie,  lying  within 
a  few  inches  of  the  track,  and  the  flange  of 
the  car  wheel,  and  injured  thereby.  This 
action  was  brought  to  recover  damages  for 
the  Injury.  The  petition  is  in  the  usual  form, 
and  the  answer  Is  a  general  denial,  coupled 
with  a  plea  of  contributory  negligence. 
There  is  no  conflict  in  the  evidence,  and  at 
the  conclusion  of  the  trial  Judge  Grimes  di- 
rected a  verdict  for  the  defendant,  and  ren- 
dered Judgment  accordingly.  The  plaintiff 
prosecutes  error. 

If  Anderson  was  guilty  of  negligence  in 
the  manner  in  which  he  distributed  the  ties 
and  In  permitting  them  to  remain  where  they 
alighted.  Fielding,  who  was  an  experienced 
workman  of  mature  years  and  acquainted 
with  the  rules  of  the  company,  was  fully 
aware  of  that  fact  and  participated  in  the 
fault  The  plaintiff  did,  and  was  required 
to  do,  nothing  by  the  command  or  direction 
of  Anderson  that  contributed  to  the  Injury. 
of  wjilch  the  manner  in  which  he  propelled 
the  car,  and  his  lack  of  care  in  so  doing,  was 
the  sole  proximate  cause. 

It  Is  recommended  that  the  Judgment  of 
the  district  court  be  affirmed. 

LETTON  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  it  Is  ordered  that  the 
Judgment  of  the  district  court  be  affirmed. 
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BOOLHS  V.   UNITED   STATES   FIDBLITI 
&  GUARANTY  CO. 

(Supreme  Court  of  Nebraska.    Dee.  7,  1904.) 

OmCIAI.   BORD— I.IABn.TrT  07   SI7BKTIK8. 

1.  Saretiea  upon  an  ofiScial  bond  are  liable  for 
a  statutory  penalty  incurred  by  their  prin- 
cipal by  taking  illegal  fees. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Error  to  District 
Cowrt,  Gage  County;   StuU,  Judge. 

Action  by  Samuel  Eccles  against  the  Unit- 
ed States  Fidelity  &  Guaranty  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Reversed. 

See  100  N.  W.  942. 

A  Hardy,  for  plaintiff  In  error.  Hazlett  A 
Jack,  for  d^endant  in  error. 

Ames,  G.  Defendant  in  error  signed,  as 
surety,  the  ofSdal  bond  of  one  W.  H.  Walker 
as  a  justice  of  the  peace.  This  action  was 
brought  upon  the  bond  against  Walker  and 
his  surety  to  recover  the  statutory  penalty 
of  $50  for  an  alleged  receipt  by  the  former 
of  Illegal  fees  in  his  official  capacity.  The 
defendants  answered  separately,  and  there 
was  a  trial,  and  verdict  for  the  plaintiff. 
Upon  motion  the  court  set  aside  the  verdict 
and  granted  a  new  trial  "as  to  the  surety,  but 
denied  a  like  motion  by  Walker.  After- 
wards the  court  sustained  a  motion  by  the 
surety  to  dismiss  the  action  as  to  it  on  the 
ground  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
against  it  From  the  Judgment  of  dismissal 
the  plaintiff  prosecutes  error. 

It  Is  not  disputed  that  the  defendant  in  er- 
ror was  lawfully  obligated  as  surety  upon 
the  official  bond  of  Walker,  which  It  was 
doubtless  capable  of  becoming  by  estoppel 
if  not  otherwise,  and  the  sole  question  prop- 
erly presented  for  decision  is  whether  a  sure- 
ty upon  an  official  bond  is  liable  for  a  stat- 
utory penalty  incurred  by  his  principal  by 
taking  Illegal  fees.  We  think  Jhe  answer 
should  be  in  the  affirmative.  It  was  so  de- 
cided by  this  court  in  Kane  v.  U.  P.  R.  Co., 
5  Neb.  105,  and  again  in  Phcenix  Ins.  Co.  v. 
McEvony,  52  Neb.  667.  72  N.  W.  956.  We 
do  not  see  how  it  can  be  held  otherwise  than 
that  the  Justice  committed  the  offense  com- 
plained of  by  virtue  of  his  office.  He  collect- 
ed a  gross  sum  as  bis  taxable  Costs  or  fees  in 
a  suit  before  him,  and  the  Illegal  charge  was 
an  Item  contributing  to  that  amount,  so  that 
the  act  was  an  inseparable  part  of  his  official 
conduct;  and  the  statute  denouncing  the 
penalty  treats  the  takiug  of  illegal  or  extor- 
tionate fees.  In  terms,  as  an  official  act 
Chapter  28,  Oomp.  St  1903,  {  84.  Counsel 
for  defendant  in  error  are  mistaken  in  sup- 
posing that  Snyder  v.  Gross  (Neb.)  95  N.  W. 
636,  and  State  v.  Porter,  Id.  769,  are  In  con- 
flict with  the  foregoing.  The  former  of  these 
latter  cases  was  an  Instance  lu  which  it  was 
attempted  to  hold  the  sureties  of  a  Justice  of 


the  peace  liable  for  an  act  entirely  foreign 
to  any  duty  enjoined  upon  him  in  connection 
with  his  office;  and  In  the  latter  of  tbem  it 
was  sought  to  recover  fees  received  for 
services  not  attempted  to  be  required  of  the 
Secretary  of  State,  but  of  the  person  who 
happened  to  hold  that  office  as  a  supposed 
member  of  an  unconstitutionally  and  illegal- 
ly constituted  official  board  or  commission. 
He  certainly  did  not  receive  tbem  by  virtue 
of  his  office  as  Secretary  of  State,  and,  In 
the  opinion  of  the  writer,  the  decision  goes 
to  the  furthest  limit  of  Ungulstlc  propriety 
in  saying  that  they  were  taken  by  the  color 
of  that  office.  They  were  taken  under  color 
of  the  void  statute. 

We  are  of  opinion,  therefore,  that  the  Judg- 
ment of  the  district  court  dismissing  the  ac- 
tion as  to  the  defendant  In  error  Is  erroneous, 
and  recommend  that  It  be  reversed,  and  a 
new  trial  granted. 

OLDHAM,  C,  concurs.    LETTON,  C,  not 

Bitting. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion.  It  Is  ordered  that  the 
Judgment  of  the  district  court  dismissing  the 
action  as  to  the  defendant  in  error  be  re- 
versed, and  a  new  trial  granted. 


HAWKE  V.  KERR. 
(Supreme  Court  of  Nebraska.    Dec.  21, 1904.) 

APPEAI/— BBVIEW— HABMLE8S    EBBOB. 

1.  When  the  verdict  and  Judgment  are  snch 
as  alone  could  be  upheld  by  the  undisputed  and 
indisputable  evidence,  the  court  will  hot  exam- 
ine the  record  for  the  ascertainment  of  alleged 
errors  occurring  at  the  trial. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Error  to  District 
Court,  Gage  Coimty;  StuU,  Judge. 

Action  by  George  W.  Hawke  against  An- 
drew Kerr.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

Hazlett  &  Jack,  for  plaintiff  in  error.  E. 
F.  Warren  and  E.  O.  Kretslnger,  for  de- 
fendant In  error. 

AMES,  C.  This  Is  an  action  for  damages 
for  breach  of  an  alleged  oral  contract  by  the 
defendant  to  borrow  a  sum  of  money  from 
the  plaintiff  for  a  term  of  years,  and  to  se- 
cure the  repayment  of  the  same,  with  inter- 
est, by  a  mortgage  upon  lands  of  the  defend- 
ant The  answer  pleads  the  statute  of  lim- 
itations and  the  statute  of  frauds,  together 
with  a  general  denial.  The  evidence  falls 
completely  to  establish  the  agreement  set 
forth  In  the  petition,  but  It  Is  shown,  with 
but  little,  If  any,  dispute,  that  the  defend- 
ant's lands  were  subject  to  sale  upon  ex- 
isting decrees  of  mortgage  foreclosure,  and 
that  the  plaintiff  agreed  to  purchase  them  at 
Judicial  sale,  and  hold  the  title  In  trust  to 
convey  them  to  the  defendant  at  the  explra- 
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tion  of  a  specified  term  of  years,  upon  being 
repaid  the  purchase  price  and  Interest,  and 
that  the  lands,  without  the  fault  of  the  de- 
fendant, who  had  no  control  over  the  decrees 
of  foreclosure,  were  not  advertised  or  of- 
fered for  sale.  The  only  controversy  In  this 
respect  Is  as  follows:  Certain  lands  of  the 
defendant  were  exposed  to  sale  under  a  de- 
cree against  them,  and  he  contends  that  they 
were  all  that  were  the  subject  of  his  agree- 
ment with  the  plaintiff,  and  that  tiie  latter, 
by  refusing  to  buy  them,  committed  a  breach 
of  the  agreement  himself;  but  the  plaintiff 
contends  that  the  agreement  included  other 
lands  which  were  not  offered,  and  that  he 
was  therefore  excused  from  buying  those 
that  were  so.  Under  the  circumstances,  we 
do  not  see  how  this  dispute  is  material. 

There  was  a  verdict  and  Judgment  for  the 
defendant,  and  the  plaintiff  prosecutes  this 
proceeding,  alleging  several  errors  as  hav- 
ing occurred  at  the  trial.  There  is  a  wide,  If 
'not  fatal,  variance  between  the  contract  al- 
leged in  the  petition  and  that  proved  at  the 
trial;  and  of  the  latter,  which  was  never 
perfected,  the  defendant  is  now  shown  to 
have  been  guilty  of  a  breach.  There  are  a 
large  number  of  alleged  errors  assigned  in 
the  petition  in  error  and  In  the  brief  of  coun- 
sel which  we  do  not  feel  called  upon  to  dis- 
cuss, because,  granting  them  to  be  well  as- 
signed and  to  be  as  flagrant  as  It  Is  contend- 
ed that  they  were,  they  did  not  contribute 
to  the  establishment  of  the  above-recited 
facts,  about  which  there  is  no  real  dispute, 
nor  would  their  absence  have  disclosed  a 
different  condition  of  affairs.  In  our  opin- 
ion, the  verdict  is  the  only  one  which  could 
have  been  upheld  by  the  undisputed  evidence, 
and  we  recommend  that  the  judgment  of  the 
district  court  be  afifirmed. 

LETTON  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  it  is  ordered  that  the 
judgment  of  the  district  court  be  affirmed. 


THULL  V.  ALLEN. 

(Supreme  Court  of  Nebraska.     Dec.  7,  1904.) 

FOBCIBLE  ENTBT  AND   DETAINER — EVIDENCE. 

1.  Evidence  examined,  and  held  sufficient  to 
sustain  the  judgment  of  the  district  court. 
(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Error  to  District 
Court,  Cedar  County;  Graves,  Judge. 

Action  by  Harry  Allen  against  Jacob  ThulL 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   AfBrined. 

Millard  &  Snider,  for  plaintiff  in  error. 
B.  Ready,  for  defendant  in  error. 


OLDHAM,  C.  This  was  an  action  In  for- 
cible entry  and  detainer.  Plaintiff  had  judg- 
ment of  restitution  in  the  court  below,  and 
defendant  brings  errcHr  to  this  court 

The  first  question  called  to  our  attention 
In  the  brief  of  plaintiff  in  error  Is  that  the 
evidence  is  not  sufilclent  to  sustain  the  Jadg- 
ment.  It  appears  from  the  testimony  tn  the 
bill  of  exceptions  that  defendant  had  leased 
the  premises  in  dispute  in  writing  for  a  pe- 
riod of  one  year  from  the  Ist  day  of  April 
1901,  with  the  privilege  of  remaining  another 
year  if  the  premises  were  not  sold.  It  ap- 
pears that  defendant  had  availed  himself  of 
this  privilege,  and  remained  on  tha  premises 
until  the  1st  day  of  April,  1903.  On  the  loth 
day  of  April  plaintiff  served  notice  In  writ- 
ing on  defendant  to  surrender  posaessioa  of 
the  premises.  This  notice  is  offered  in  evi- 
dence, as  well  as  the  lease,  and  it  was  ad- 
mitted in  open  court  that  plaintiff  was  the 
owner  of  the  premises,  and  that  defendant 
was  in  possessiou  at  and  after  the  beginning 
of  the  suit  We  think  this  evidence  suflScient 
to  sustain  the  judgment  of  the  trial  conrL 
The  presumption  that  defendant  was  holding 
by  permission  of  the  landlord  after  the  ex- 
piration of  the  lease  was  fully  overcome  by 
the  proof  of  the  service  of  the  notice  to  quit 
on  the  defendant  The  evidence  showed  that 
plaintiff  prosecuted  his  suit  diligently  after 
the  service  of  the  notice,  and  there  was  noth- 
ing to  indicate  an  acquiescence  in  defend- 
ant's wrongfully  holding  over. 

It  Is  further  contended  in  the  brief  of  plain- 
tiff in  error  that  the  judgment  of  the  district 
court  is  contrary  to  law,  because  the  evi- 
dence shows  that  plaintiff  had  waived  the 
breach  of  the  lease  by  commencing  a  suit 
against  the  defendant  for  rent  after  institat- 
ing  his  suit  of  unlawful  detainer.  It  ap- 
pears from  the  record  that  the  defendant  in 
the  court  below  laid  the  foundation  to  intro- 
duce the  record  of  a  subsequent  suit  for 
rent  instituted  by  plaintiff  against  the  de- 
fendant in  the  county  court  of  Cedar  county, 
but,  after  laying  the  foundation  for  this 
proof,  the  defendant  neglected  to  offer  the 
record  of  this  proceeding,  and  counsel  for 
plaintiff  and  defendant  now  dispute  as  to 
whether  the  surf  for  rent  in  the  county  court 
was  for  rent  that  accrued  before  or  after  the 
forfeiture.  Without  the  record  we  are  un- 
able to  determine  this  contention. 

These  are  the  only  two  objections  we  have 
been  asked  to  examine,  and  we  therefore 
recommend  that  the  judgment  of  the  district 
court  be  affirmed 

AMES  and  LETTON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgmoit  of  the 
district  court  is  affirmed. 
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AUDITOR  GENERAL  r.  CARPENTPIR. 
(Supreme  Court  of  Michigan.     Dec.  30,  1904.) 

TAXVTION— LANDS— LIEN— FOBECLOSUBE — OB- 
JECTIONS—FOKMEB   OWNEB— DEFENSES. 

1.  A  former  delinquent  owner  of  land  alleged 
to  have  been  Bold  for  taxes  cannot  claim  that, 
innsmucfa  aa  the  land  had  been  sold  to  the  state 
for  taxes  for  prior  ye^rs,  it  should  have  been 
trrated  as  homestead  lands,  and  the  taxes  for 
subsequent  years  canceled. 

2. 1'ub.  Acts  1885,  p.  184,  No.  153,  $  26,  pro- 
videa  that  the  amounts  assessed  on  any  real 
property  on  the  1st  day  of  December  shall  be- 
<  couie  a  lien  on  such  property,  and  that  the  lien 
shall  continue  until  payment.  Ilelil,  thnt  where 
tho  Auditor  General  in  1892  included  certain 
Innrls  in  his  petition  to  foreclose  a  lien  for  taxes 
of  1S89,  and,  on  tardy  objections  being  filed,  the 
petition  was  dismissed  without  prejudice,  the 
state's  lien  was  not  thereby  barred. 

3.  Under  Pub.  Acta  188o,  p.  184,  No.  153,  I 
2(3,  providing  that  tax  liens  shall  continue  until 
payment,  the  failure  of  the  Auditor  General  to 
Include  certain  lands  in  his  petition  for  the 
foreclosure  of  tax  liens  thereon  the  succeeding 
year  after  a  petition  to  foreclose  had  been  dis- 
missed without  prejudice  did  not  bar  the  lien. 

4.  That  there  waa  a  time  during  the  existence 
of  a  tax  lien  that  no  procedure  was  provided 
for  the  enforcement  thereof  did  not  extinguish 
the  lien. 

Api)eal  from  Circuit  Court,  Osceola  Coun- 
ty, In  Chancery:    Aaron  V.  McAlvay,  Judge. 

Petition  by  the  Auditor  General  for  the 
sale  of  land  for  nonpayment  of  taxes,  to 
which  Eugene  Carpputer  filed  obje^'tlons. 
From  a  judgment  In  favor  of  petitioner,  ob- 
jector ap]}eals.    Alflrmed. 

Kugene  Carpenter,  in  pro.  per.  Charles  A. 
Klalr,  Atty.  Gen.  (Charles  W.  McGIIl  and 
George  L.  Hauser,  of  counsel),  for  appellee. 

MONTGOMERX,  X    Under  date  of  Janu- 
ary 13,  1004,  Perry  K.  Powers,  Auditor  Gen- 
oral  of  the  state  of  Michigan,  filed  a  petition 
in  tlie  circuit  court  for  the  county  of  Osceola, 
in  chancery,  pursuant  to  section  61  of  the 
General  Tax  Law  (being  Act  No.  206,  p.  381, 
of  the  I'ublic  Acts  of  1893,  as  amended  by 
Pub.  Acts  1897,  p.  284,  No.  225),  praying  for 
a  decree  for  the  sale  of  the  northwest  quar- 
ter of  the  southeast  quarter  of  section  14, 
town  18  north,  range  10  west,  for  the  taxes, 
nsnessed  thereon  for  the  year  1889,  which, 
including  Intei-est,  collection  fee,  and  char- 
ge.s,  as  shown  by  the  tax  record,  amounted 
to  912.81,  and  also  for  the  taxes  of  1001,  the 
tot.Tl    amount  of  which,   including  Interest, 
collection    fee,    and    charges,    amounted    to 
.?7.02.     Upon  the  filing  of  said  petition  an  or- 
der was  duly  ninde  fixing  the  time  for  hear- 
ing  of   said  petition,  which  order  was  pub- 
lished  an  required  by  the  general  tax  law. 
Prior  to  the  hearing  on  said  petition,  Eugene 
Carpenter,  claiming  to  be  the  owner  of  the 
iii.:7inal  or  government  title  to  said  land,  ap- 
ic;ire<l   In  said  proceeding  and  filed  certain 
>b.lectlon8  to  the  granting  of  a  decree  for  the 
;nle  of  said  land  for  the  taxes  so  assessed, 
ogether   with  interest,  collection   fees,   and 
liarge.s.     Upon  the  hearing  in  said  court  the 
arlous  objedions  made  were  overruled,  and 
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I  a  decree  entered  directing  that  this  laiul  be 
sold  for  the  ta.xes  of  said  years,  together 
I  with  the  Interest,  collection  foo.  and  charges, 
I  as  hereinbefore  indicated,  at  the  next  annual 
I  tax  sale  thereafter,  to  be  held  comnienclug  on 
!  the  3d  day  of  May,  1904.  From  this  decree 
the  contestant  appealed  to  this  court.     . 

The    contestant    has    furnished    us    with 
briefs  to  the  extent  of  120  pages,  and  It  is 
!  fair  to  assume  that  all  has  been  said  In  op- 
position to  these  taxes  that  the  case  war- 
I  rants.    We  think  the  case  may  be  decided 
I  with  more  regard  for  brevity. 
I      As  to  the  taxes  of  1901,  the  contestant, 
j  while  appearing  to  contest  on  the  ground 
that  be  Is  the  owner  of  the  original  govern- 
ment title,  made  the  claim  that  the  land  had 
;  been  sold  by  the  state  for  taxes  for  prior 
,  years,  and  was  held  by  the  state  as  state  tax 
I  lands;    that  It  should  have  been  deeded  to 
I  the  state  by  the  Auditor  General,  and  placed 
!  in  the  class  of  homestead  lands;    and  that, 
I  if  this  had  been  done,  the  taxes  for  subse- 
{  quent  years.  Including  1901,  would  have  been 
I  canceled.     It  does  not  appear  by  evidence  In 
'  the  record  that  the  land  was  held  as  state 
:  tax  land.    If  It  were.  It  can  scarcely  l)e  re- 
:  garded    as    the    function    of    a    delinquent 
whilom  owner  to  direct  the  administrative 
'  arm  of  government  In  the  management  of  Its 
[  property. 

i  As  to  the  taxes  of  1889:  These  wei^e  as- 
sessed under  the  tax  law  of  1885  (Pub.  Acts 
1885,  p.  175,  No.  153).  Section  26,  p.  184,  of 
'  that  act,  provides:  "The  amotmts  assessed  on 
I  any  real  property  shall,  on  the  first  day  of 
December,  become  a  Hen  on  such  real  prop- 
erty, and  the  lien  for  such  amounts,  and  for 
all  Interest  and  charges  thereon,  shall  con- 
tinue until  payment  thereof."  In  1892  the 
Auditor  General  Included  these  lands  in  his 
petition,  and  sought  to  foreclose  for  the  tax- 
es of  ]S80.  The  present  contestant  filed 
tardy  objections  to  the  taxes,  and,  as  the 
time  was  not  suflBclent  for  their  considera- 
tion, the  petition  wiis  dismissed  without 
prejudice.  The  state's  Hen  continued  in 
force,  under  the  above-quoted  section  26  of 
the  act  of  1885.  By  an  oversight  these  lands 
were  not  Included  In  the  petition  of  1893. 
The  lien,  of  course,  continued  to  exist,  how- 
ever. In  1893  the  present  tax  law  was  pass- 
ed, but  at  first  contained  no  provision  for 
foreclosure  for  liens  prior  to  1891.  This 
omission  was  supplied  by  an  amendment  In 
1809  by  adding  the  present  sections,  138  and 
139  (Pub.  Acts  1899,  p.  248,  No.  1C9).  The 
fact  that  there  was  a  time  during  which  ma 
chinery  was  not  provided  for  enforcing  th<- 
tax  does  not  establish  that  the  Hen  was  ex- 
tinguished. Croskery  v.  Busch,  110  Mich. 
288,  74  N.  W.  464.  It  will  be  seen  that  the 
lieu  of  these  taxes  has  never  been  dischar- 
ged. 

The  only  attempt  to  show  any  error  In  as- 
sessment was  the  Introduction  of  some  testi- 
mony tending  to  show  that  certain  mortgages 
appearing  to  be  in  force  were  not  assessed. 
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But  the  testimony  was  too  vague  to  Impeach 
the  official  conduct  of  the  assessors.  It  was 
not  shown  that  the  residence  of  the  mort- 
gagees would  have  rendered  the  mortgages 
subject  to  assessment  In  the  county. 

The  constitutionality  of  the  provisions  of 
this  tax  law  has  been  often  affirmed,  and  we 
decline  to  reconsider  the  questions  settled  by 
our  decisions. 

The  decree  is  affirmed.  The  other  Jus- 
tices concurred. 


MICHABMON  et  al.   v.  VILLAGE  OF 
TIIiDEN. 

(Supreme  Court  of  Nebraska.    Dec.  7,  1904.) 

UUNIOIFAL     COBPOBATION— DETACHINO     TEBBI- 
TOBY— APPEAL— REVIEW. 

1.  A  judgment  of  the  district  court  in  a  pro- 
ceeding, under  the  statute  (section  101,  c.  14.  of 
the  Compiled  Statutes  of  1903).  to  detach  ter- 
ritory from  a  municipal  corporation,  will  not 
be  impearlied  upon  appeal  in  the  absence  of  a 
showing  that  the  trial  judge  committed  an  im- 
portant mistaiie  of  fact,  or  made  an  eitoneous 
inference  of  fact  or  of  law. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Madison  County;   Boyd,  Judge. 

Suit  by  Peter  Micbaelson  and  H.  L.  Bots- 
ford  against  tlie  village  of  Tilden.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Af- 
firmed. 

Mapes  &  Hazen,  for  appellants.  F.  L.  Put- 
ney, for  appellee. 

AMES,  C.  This  record  Is  of  so  unusual 
nn  a.'spect  that  it  presents  neither  an  issue 
of  fact  nor  a  dispute  of  law.  The  action  is 
a  proceeding  by  owners  In  severalty  of  con- 
tiguous tracts  of  land  to  procure  their  de- 
tachment from  the  village  of  Tilden.  The 
petition  was  granted  as  to  several  of  the 
tracts,  but,  with  respect  to  two  of  them  ly- 
ing Immediately  adjacent  to  one  of  the 
more  settled  regions  of  the  village.  It  was 
denied,  and  the  owners  of  these  tracts  have 
brought  the  case  to  this  court  by  appeal. 
There  was  no  testimony  ofTered  on  the  trial 
except  that  of  one  of  the  appellants,  and  no 
evidence,  other  than  public  records,  except  a 
plat  or  sketch  of  the  site  of  the  village,  at- 
tached as  an  exhibit  to  the  bill  of  excep- 
tions, and  showing  the  relative  positions  of 
some  of  the  neighboring  buildings,  streets, 
and  tracts  of  land.  The  statute  provides 
(section  101.  c.  14.  Comp.  St  1003)  that  "if 
the  court  shall  find  in  favor  of  the  petition- 
ers, and  that  Justice  and  equity  require  that 
such  teiTltory,  or  any  part  thereof,  be  dis- 
connected from  such  city  or  village.  It  shall 
enter  a  decree  accordingly,"  which  either 
party  may  have  reviewed  in  this  court  by 
appeal  or  proceedings  in  error.  In  the  ab- 
sence of  evidence  of  any  specific  fact  or  cir- 
cumstance tending  to  impeach  the  Justice  of 
the  decree,  we  do  not  see  how  we  can  intel- 
ligibly revise  It.     It  is  true  that  we  have  a 


general  description  in.  the  testimony,  and  by 
the  exhibit  of  the  land  involved  in  the  dispute, 
and  of  the  adjacent  tracts  within  the  village: 
but  these  afford  us  far  leBS  accurate  and 
comprehensive  knowledge  of  the  sitnatioo 
and  surroundings  than  were  presumably  pos- 
sessed by  the  ti'ial  Judge,  who  is  not  unlitek 
to  have  been  personally  familiar  with  both, 
and  whose  Judgment'  may  therefore  have 
been  Influenced  by  evidence  of  the  most 
weighty  character  which  Is  not  reflected  from 
the  bin  of  exceptions.  If  the  record  dis- 
closed anything  from  which  It  might  be  con-, 
tended  that  the  Judge  committed  an  impor- 
tant mistake  of  fact,  or  had  made  an  errone- 
ous inference  of  fact  or  of  law,  the  case 
would  be  other  than  it  now  is;  and  might 
call  for  a  review,  and  a  reversal  or  affirm- 
ance, of  his  findings  and  Judgment ;  bat  al- 
though the  case  Is,  by  permission  of  tlie  stat- 
ute, here  on  appeal,  we  do  not  see  how  his 
determination  can  be  lmi)eached  for  want 
of  equity,  in  the  absence  of  apparent  ernjt 
in  some  of  the  respects  named. 

It  is  recommended  that  the  Judgment  oi 
the  district  court  be  affirmed. 

LETTON  and  OLDHAM,  C!C.,   concur. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion.  It  is  ordered  that 
the  Judgment  of  the  district  court  be  af- 
firmed. 


BIXBT  V.  JEWELIi. 
(Supreme  Court  of  Nebraska.    Dec  T,  190t> 

EXECUToks    AND    ADKINIBTBATOB8 — BAXB   OF 

REAMr— LICENSE— APPLICATION — 

BOUESTEAO. 

1.  In  a  statutory  proceeding  for  a  license  to 
sell  real  estate  by  an  administratrix  or  expcutor. 
where  no  motion  for  a  new  trial  is  filed  in  tl:'' 
court  below,  we  will,  on  error  proceedings,  di- 
amine the  sufficiency  of  the  pleadings  to  sustaic 
the  judgment. 

2.  An  application  to  the  district  court  by  at 
executor  or  administrator  for  license  to  sell  rvjl 
estate  is  not  an  action  in  equity,  but  a  speoia: 
statutory  proceeding. 

3.  A  homestead  of  less  value  than  $2,0()O  can- 
not be  disposed  of  at  administrator's  sale  either 
for  the  discharge  of  incumbrances  thereon  ur 
for  payment  of  debts  against  the  estate  of  tl( 
decedent,  and  a  license  granted  by  the  distriit 
court  purporting  to  authorize  such  a  sale  is  ab- 
solutely void.  Following  Tindall  v.  Peters>iE 
(Xeb.)  98  N.  W.  688. 

(.Syllabus  by  the  Ck>nrt.) 

Commissioners'  Opinion.  Ehror  to  Dis- 
trict Court,  Lancaster  County;  Ilolmes, 
Judge. 

Action  by  Barbara  E.  Jewell,  administra- 
trlx  of  the  estate  of  Alexander  Jewell 
against  Mary  J.  Blxby.  Judgment  for  plait- 
tiff,  and  defendant  brings  error.    Reversed. 

Mockett  &  Polk,  for  plaintiff  In  «Tor. 
George  A.  Adams,  for  defendant  In  enxH'. 

T  2.  See  Exerutora  and  Adminlatraton,  toL  & 
Cent.  Dig.  !  1369. 
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OLDHAM,  G.    In  this   case   Barbara   B. 
Jewell,  administratrix  of  the  estate  of  Alex- 
ander Jewell,  deceased,  filed  a  statutory  pe- 
tition In   the   district   court   of    Lancaster 
county  for  a  license  to  sell  the  real  estate  of 
her  intestate  for  the  payment  of  the  debts  of 
the  estate.    Mary  J.  Blxby,  one  of  the  heirs 
at  law  of  the  decedent,  filed  objections  to  the 
issuing  of  a  license  on  several  grounds,  the 
only  one  of  which  It  will  be  necessary  to  ex- 
amine is  the  fourth  objection,  which  is   as 
follows:    "This  obJectiiiR  heir  further  shows 
to  the  court  that  the  farm  of  156.88  acres 
was  the  homestead  of  decedent  and  his  fam- 
ily at  the  time  of  his  death,  on  or  about  Feb- 
ruary 7,  1897,  and  was  at  said  time  occupied 
by  the  decedent  and  Ills  family  as  a  home- 
stead, and  immediately  upon  bis  death  the 
homestead  right,  to  the  extent  of  $2,000,  in 
■said  land,  descended  to  the  widow,  Barbara 
K.  Jewell,  for  her  lifetime,  and  upon  her 
death  to  the  children  of  Alexander  Jewell, 
deceased,  free  and  clear  from  all  debts  con- 
tracted by  said  decedent  in  his  lifetime,  and 
that  said  homestead   is   not  liable  for   the 
payment  of  any  claim  set  out  in  the  petition 
filed   herein."    The  administratrix,   by   way 
of  reply  to  these  obJe<-tions,  alleged  that  the 
objections    were    iusutflclent,    and    did    not 
state  facts  sufficient  to  stay  the  issuing  of 
an  order  as  prayed  for  in  the  petition.    That 
the  claim  set  out  in  the  petition,  of  $5,611 
and  Interest,  is  a  prior  claim  against  the  es- 
tate. In  that  the  larger  portion  of  the  money 
was  furnished  by  the  Judgment  creditor  and 
claimant  for  the  payment  of  mortgages  and 
liens  against  said  estate,  and  he  Is  entitled 
to  be  and  is  subrogated  by  the  order  of  this 
court  to  the  rights  of  the  mortgagees  there- 
in, which  said  mortgages  were  executed  and 
signed  and  delivered  by  the  said  Alexander 
Jewell,  deceased,  and  his  wife,  so  as  to  be- 
come and  were  liens  upon  aud  against  said 
estate,  and  that  the  claimant  in  said  claim, 
being  subrogated  thereto,  Is  entitled  to  have 
said  real  estate  sold,  notwithstanding  It  may 
have   been  the  homestead  of   the   deceased. 
In  other  words,  the  reply  admits  the  allega- 
tion of  the  objector  that  the  lands  were  oc- 
cupied as  a  homestead  by  the  deceased  at 
the  time  of  his  death,  and  have  been  since  oc- 
••iiplod  as  such  by  his  widow  and  heirs.    On 
issues  thus  Joined,  tlie  district  court  found 
that  the  claims  of  Parkason  J.  Jewell  and 
Zenith  J.  Jewell,  amounting  to  $5,611,  were 
for  money  furnished  the  estate  for  the  pay- 
ment of  a  mortgage  and  other  Hens,  which 
pxistod  prior  to  the  death  of  Alexander  J. 
Jewell,  and  were  liens  against  said  estate  at 
ilic  time  of  his- death;    that  the  homestead 
rights  of  the  widow  and  family  of  the  doce- 
leiit  are  subject  and  Inferior  to  the  claim  of 
!ald  Parkason  J.  Jewell  and  Zenith  J.  Jewell. 
The   decree  grants  the  li<-en8e,  and  directs 
he  property  to  be  sold,  subject  to  the  dower 
nterest  of  the  widow,  which  Is  to  be  sulKse- 
inently  determined  on  the  conilug  In  of  the 
eport  of  the  sale;  aud,  to  reverse  this  judg- 


ment, Mary  J.  Blxby  brings  error  to  this 
court 

No  motion  for  new  trial  was  filed  in  the 
court  below,  aud  the  only  question  we  shall 
examine  is  as  to  the  sufficiency  of  the  plead- 
ings to  sustain  the  Judgment.  Under  sec- 
tion 17  of  chapter  36  of  the  Complied  Stat- 
utes of  1003,  the  homestead  descends  to  the 
survivor  for  life,  and  afterward  to  his  or 
her  heirs  forever,  subject  only  to  the  claims 
enumerated  In  the  chapter,  which  are  me- 
chanics', laborers',  aud  vendors',  liens,  and 
debts  secured  by  mortgage,  as  set  out  in  sec- 
tion 3  of  this  chapter.  The  petition  for  a  li- 
cense to  sell  the  real  estate  did  not  allege 
that  any  of  the  debts  for  which  the  license 
to  sell  was  prayed  were  either  mortgages  or 
other  statutory  liens  on  the  homestead.  It 
Is  true  the  administratrix  attempted  to  sup- 
ply this  averment  by  an  allegation  in  her  re- 
ply to  the  objections,  yet  the  allegation  only 
goes  so  far  as  to  say  that-  certain  of  the 
claims  had  been  advanced  by  the  claimant 
therein  named  for  the  payment  of  mortgages 
and  other  liens  existing  on  the  homestead 
before  the  death  of  the  intestate.  If,  as  al- 
leged In  the  reply,  the  claimants  therein 
named  have  paid  mortgages  and  other  liens 
existing  against  the  homestead  In  the  life- 
time of  the  de<*edent,  and  the  circumstances 
were  such  as  to  entitle  them  to  be  subrogat- 
ed to  the  rights  of  the  mortgagees  or  other 
Uenholders,  such  claims,  in  a  proper  suit  in- 
stituted for  that  pnriwse,  may  be  enforced 
by  a  decree  foreclosing  the  liens  to  which 
tliey  have  beeu  subrogated ;  but  these  claim- 
ants have  filed  no  pleadings  of  any  Icind  in 
this  proceeding,  and  conse<iuentIy  so  much 
of  the  Judgment  and  decree  of  the  district 
court  as  declares  the  Ileus  of  these  two 
claimants  prior  to  the  homestead  right  of  the 
widow  and  heirs  in  the  lands  sought  to  be 
sold  is  wholly  unsupported  by  the  pleadings. 
In  Poessnecker  v.  Entenmann,  64  Neb.  409, 
89  N.  W.  1033,  we  held  that  the  application 
to  a  district  coiu-t  by  an  executor  or  an  ad- 
ministrator for  license  to  sell  real  property 
is  not  an  action  in  equity,  but  a  special  stat- 
utory proceeding;  and  again,  in  McClay  v. 
Foxworthy,  18  Neb.  205.  25  N.  W.  86,  we 
held  that  "a  proceeding  under  the  statute  to 
sell  real  estate  of  the  de<-ciised  for  the  pay- 
ment of  debts  against  the  estate  is  not, 
strictly  speakiug,  an  action.  It  Is  purely  a 
procee<llng  In  rem,  where  the  principal  ques- 
tions involved  are  the  amount  of  debts  out- 
standing against  the  estate,  the  amount  of 
personal  i)roperty  available  for  the  payment 
of  debts,  and  the  necessity  to  sell  the  land 
for  which  license  Is  sought  for  the  payment 
of  the  same."  Under  this  view  of  an  appli- 
cation for  license  to  sell  real  estate  by  an 
administrator,  the  only  questions  which 
should  be  determined  In  the  proceeding  are 
the  amount  of  the  Indebtedness  against  the 
estate,  the  amount  of  personal  proijerty 
available  for  the  payment  of  such  debts,  the 
necessity  to  sell  the  land,  and  the  character 
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of  tbe  estate  which  Is  sought  to  be  charged 
with  the  payiueut  of  the  debts.  When  it 
was  made  to  appear  by  the  objections  filed 
by  one  of  the  heirs  and  the  reply  of  the  ad- 
niinistrati-ix  that  tlie  estate  sought  to  be  sold 
was  impressed  with  the  character  of  a  home- 
stead, the  court  was  without  authority  to 
proceed  further  until  the  homestead  right 
had  been  admeasured  and  its  value  deter- 
mined. In  the  recent  case  of  Tindall  v.  Pe- 
terson (Neb.)  98  N.  W.  088,  Ames,  0.,  speak- 
ing for  the  court,  says:  "A  homestead  of 
less  value  than  $2,000  cannot  be  disposed  of 
at  administrator's  sale  either  for  the  dis- 
charge of  Incumbrances  thereon  or  for  pay- 
ment of  debts  against  the  estate  of  the  dece- 
dent, and  the  license  gi-antc<l  by  the  district 
court  purporting  to  authorize  such  a  sale  Is 
purely  void." 

We  therefore  conclude  that  the  Judgment 
of  the  district  court  decreeing  the  sale  of  the 
homestead  and- declaring  the  alleged  Incum- 
brances of  the  claimants  therein  recited  su- 
perior to  the  homestead  right  is  unauthor- 
ized and  void,  and  we  therefore  recommend 
that  the  Judgment  of  the  district  court  be  re- 
versed, and  the  cause  be  remanded  for  fur- 
ther proceedings  in  conformity  with  this 
opinion. 

AMES  and  LETTON,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
tbe  foregoing  opinion,  tbe  Judgment  of  the 
district  court  is  reversed,  and  the  cause  la 
remanded  for  further  proceedings  In  con- 
formity with  this  opinion. 


O'NEAI/  V.  BBLLEVtJE  IMP.  CO.  et  al. 
(Supreme  <3ourt  of  Nebraska.    Dec.  21,  1904.) 

APPEAL— BEVIBW — QUIETING  TITLE— PLEADINO. 

1.  It  is  the  settled  doctrine  of  this  court  that 
in  reviewing  a  judgment  of  the  district  court 
U]X>n  appeal  this  court  will  only  consider  wheth- 
er or  not  the  pleadings  and  the  evidence  are  suf- 
ficient to  justify  the  judgment  of  the  district 
court. 

2.  Upon  an  examination  of  the  pleadings  and 
tbe  evidence,  held,  that  they  fully  support  the 
judgment  of  the  district  court. 

(Sjilabus  by  the  Court.) 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Sai-py  County;   Day,  Judge. 

Sxilt  by  Elizabeth  C.  O'Neal,  administratrix 
of  Hugh  O'Neal,  against  the  Bellevue  Im- 
provement Company,  impleaded  with  Amelia 
P.  Lowrie  and  others.  Decree  for  plaintifC, 
and  the  improvement  company  appeals.  Af- 
firmed. 

H.  Z.  Wedgwood,  for  appellant  Wm.  R. 
Pati'ick,  for  aijpelloe  O'Neal. 

LETTON,  0.  This  is  an  appeal  from  a 
Judgment  of  the  district  court  of  Sarpy  coun- 
ty quieting  title  in  the  appellees  to  certain 


lots  In  the  village  of  Bellevue.  The  action 
was  brought  by  Klizabeth  C.  O'Neal,  adminis- 
tratrix, as  plaintiff,  against  tbe  appellants 
and  others,  as  defendants.  Before  tbe  trial 
a  petition  In  Intervention  was  filed  by  tbe 
appellees,  to  which  answers  were  filed  by  tbe 
appellants.  A  demurrer  to  tbe  plaintiff's  pe- 
tition was  sustained,  and  the  cause  was 
tried  upon  the  Issues  raised  by  the  petition 
In  intervention  and  the  answers  thereto.  A 
number  of  errors  in  the  proceedings  leading 
up  to  the  trial  have  been  urged  as  grounds 
for  reversal  by  appellants,  but  It  is  the  set- 
tled doctrine  of  this  court  tbat  in  reviewing 
a  Judgment  of  the  district  court  upon  appeal 
this  court  will  only  consider  whether  or  not 
the  facts  as  shown  by  tbe  pleadings  and  the 
evidence  are  snflBclent  to  Justify  the  Judg- 
ment of  the  district  court  McNaughton  v. 
Burke,  63  Neb.  704,  88  N.  W.  274,  and  cases 
cited.  The  petition  in  intervention  alleges 
substantially  that  the  Interveners  are  the 
only  heirs  of  Hugh  M.  O'Neal,  deceased; 
that  at  the  time  of  his  death  he  was  the 
owner  in  fee  simple  of  the  real  estate  in  con- 
troversy; that  he  entered  into  the  possession 
of  the  same  in  1889,  and  was  in  the  open, 
notorious,  continuous,  exclusive,  and  adverse 
possession  thereof  claiming  title  thereto  from 
that  time  until  the  time  of  his  death  in  Feb- 
ruary, 1900.  The  petition  further  sets  out 
that  the  appellants  each  claim  some  title  or 
Interest  In  the  premises  by  virtue  of  cert.iin 
tax  deeds  and  other  conveyances  describ<^l 
therein,  and  alleges  that  each  and  all  of  said 
deeds  are  void,  and  that  they  constlttite 
clouds  upon  the  Interveners'  title.  The  peti- 
tion states  sufficient  facts  to  oonstitut,'>  .n 
cause  of  action  in  quia  timet.  The  testimony 
ofTered  on  the  part  of  the  Interveners  fully 
supports  the  allegation  of  the  petition.  No 
evidence  was  offered  on  l)ehalf  of  appellr4nt«. 
We  are  of  the  opinion  that  the  petition  and 
the  evidence  fully  support  the  Judgment  of 
the  district  court,  and  we  recommend  that 
it  I>e  afl!lrmed. 

AMES  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  statod  in 
the  foregoing  opinion,  the  judgment  of  the 
district  court  is  affirmed. 


ALLEN  V.  RUSHFORT. 
(Supreme  Court  of  Nebraaka.     Dec,  21,  IJXVi.) 

BALE  —  STANDING    HAT— TITLE— LIEN— WAIVEK. 

1.  Where  a  written  contract  of  sale  is  made 
of  an  entire  crop  of  standing  hay  at  an  agrty^ 
price  per  ton,  part  payment  is  made,  and  th* 
purchaser  takes  possession  of  the  crop,  cuts  and 
stacks  it,  and  bales  and  carries  away  part  of  it, 
the  title  to  the  crop  passes  to  him.  The  fact 
that  tlie  contract  provides  that  the  hay  is  to  be 
paid  for  before  taken  from  the  farm  men'lj 
gives  a  lieu  on  the  hay  tor  the  unpaid  purcliase 
money,  which  may  be  waived  by  the  seller. 
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2.  Under  the  pleadings  and  evidence  in  this 
case,  field,  that  the  seller  waived  her  lien,  that 
an  action  for  the  contract  price  was  properly 
brouKht,  and  that  the  case  should  have  been 
submitted  to  the  jury. 

.'Syllahas  by  the  Court.) 

Coiniulsaiouers*  Opinion.  Error  to  Dis- 
trict Coui-t,  Douglas  County;   Uedicli,  Judge. 

Action  by  Cora  Allen  against  Arthur  H. 
Rushfort.  Judgment-  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Weaver  &  Glller,  for  plaintiff  in  error.  P. 
A.  "Wells,  for  defendant  in  error. 

LETTON,  C.  Tills  Is  an  action  for  the 
purchase  price  of  a  certain  crop  of  timothy 
hay  which  it  Is  dairaed  was  sold  to  the  de- 
fendant under  the  following  contract  of  sale: 
"This  Agreement,  Made  this  30th  day  of 
June,  1902,  between  Cora  Allen  *and  A.  H. 
Rushfort  of  Omaha,  Wltnessetb,  that  the 
first  party  has  sold  to  the  second  party  the 
crop  of  timothy  hay  now  growing  on  the 
Northwest  quarter  of  the  Southeast  quarts 
of  section  Seventeen,  Town  Sixteen,  Range 
Ten,  for  $4.50  per  ton  net  to  first  party ;  the 
bay  to  be  paid  for  before  taken  from  the 
farm.  The  first  party  has  paid  $50.00  cash 
to  bind  the  bargain.  [Signed]  Cora  Allen, 
Arthur  H.  Rushfort  Witness,  J.  W.  Ken- 
nedy." The  petition  alleges  that  when  the 
crop  matured  the  defendant  cut  and  harvest- 
ed the  bay,  stacked  it  upon  the  lan^,  and 
subse(iueutly  baled  a  part  of  it  and  removed 
it,  but  refuses  to  pay  for  It.  It  is  further 
alleged  that  the  crop  weighed  100  tons,  that 
it  was  of  the  value  of  |450,  that  the  defend- 
nnd  paid  $00  upon  the  purchase  price,  and 
that  he  has  refused  to  take  the  balance  of 
the  hay  and  refused  to  pay  the  balance  of 
the  price.  The  defendant  admitted  the  exe- 
cution of  the  contract,  but  allcgwl  that  there 
was  a  contemporaneous  oral  agreement  by 
which  the  hay  mentioned  should  be  weighed 
tipon  scales  situated  upon  the  premises  of 
the  plaintiff's  mother;  that  be  cut  and 
stacked  the  hay,  and  took  30,300  pounds, 
which  was  weighed  upon  said  scales;  that 
in  weighing  the  hay  the  plaintiff  fraudulent- 
ly manipulated  the  scales  so  that  they  did 
not  correctly  weigh  the  hay;  that,  when  he 
complained  of  this,  the  plaintiff  refused  to 
permit  the  hay  to  be  weighed  on  any  other 
scales,  or  to  permit  the  defendant  to  take 
any  more  hny  unless  weighed  upon  these 
scales,  and  the  weights  thereby  indicated  ac- 
cepted as  the  correct  weights  of  the  hay. 
He  alleges  that  by  this  fraud  he  was  pre- 
vented by  the  plaintiff  from  the  further  per- 
formance of  tlie  contract.  lie  further  sets 
out  a  counterclaim  for  Inlwr  in  the  harvest- 
ing and  stacking  of  50  tons  of  hay,  which 
he  nllpges  reiiinins  on  the  premises,  and  for 
loss  of  profits  occasioned  by  the  plaintiff's 
preventing  him  from  removing  the  said  50 
tons  of  hay.  The  reply  was  u  general  de- 
nial.   At  the  trial,   upon  the  conclusion  of 


the  plaintiff's  evidence,  the  court,  upon  the 
defendant's  motion,  Instructed  the  Jury  to 
return  a  verdict  in  favor  of  the  defendant, 
which  was  done,  and  the  plaintiff's  action 
was  dismissed.  From  this  action  of  the 
court  the  plaintiff  has  prosecuted  error. 

The  evidouoe  is  substantially  to  the  effect 
that  after  the  execution  of  the  written  con- 
tract the  defendant  went  upon  the  plaintiff's 
premises  and  cut  and  stacked  the  hay.  After 
it  had  been  standing  in  stack  about  30  days 
he  took  a  bay  press  to  the  land,  and  worked 
at  pressing  the  hay  for  over  a  week.  He 
then  hauled  part  of  It  to  the  railroad  station 
at  Valley  for  shipment.  After  he  had  taken 
6  loads  away,  he  told  the  plaintiff  be  had 
taken  about  15  tons,  while  she  claimed  that 
about  24  tons  bad  been  taken.  He  then  com- 
plained about  the  scales  being  Incorrect,  and 
plaintiff  told  him  not  to  stop  on  that  ac- 
count; that  he  could  weigh  the  bay  at  Val- 
ley, at  Mr.  Whltmore's  scales,  and  she  would 
take  Whltmore's  word  for  it  The  plaintiff 
went  to  see  him  at  Valley,  and  told  him  she 
wanted  pay  for  it  He  offered  to  pay  for  21 
tons,  and,  upon  the  plaintiff  asking  htm  to 
put  the  money  In  the  bank  at  Valley,  he  put 
$50  in  the  bank.  The  next  morning  he  went 
to  the  farm  to  get  the  machine,  and  refuse<l 
to  take  any  more  hay.  After  that,  in  South 
Omaha,  the  plaintiff  asked  him  If  be  would 
release  the  contract  and  pay  for  one  car 
load,  wbich  he  refused  to  do.  It  will  be  seen 
that  the  plaintiff  proved  the  execution  of  tbe 
contract  and  a  payment  upon  the  same,  the 
cutting  and  stacking  of  tbe  hay  by  the  de- 
fendant, his  removal  of  a  part  of  the  same, 
and  a  refusal  upon  bis  part  to  take  and  pay 
for  the  remnjnder  which  he  had  stacked,  the 
only  reason  being  that  he  was  dissatisfleil 
with  the  weight  as  given  by  her  scales,  but 
that  she  told  him  she  would  acci>pt  the 
weight  from  Whltmore's  scales,  or  the  rail- 
road scales  at  Valley. 

The  defendant  argues  that  the  petition 
does  not  state  a  cause  of  action,  and  that  the 
evidence  failed  to  prove  a  cause  of  action, 
and  would  not  support  a  verdict.  As  to  tbe 
first  ground,  we  think  the  petition  Is  suffi- 
cient. It  sets  up  the  contract  for  the  sale  of 
tlie  entire  crop,  the  price,  part  payment  up- 
on the  same,  the  acceptance  and  removal  of 
a  portion  of  the  crop,  the  number  of  tons  In 
the  crop,  and  the  failure  to  pay  for  the 
same.  We  do  not  see  what  Is  lacking  in  this 
petition. 

As  to  tbe  second  groimd.  It  Is  c>>i!ti>nded 
that  the  evidence  shows  that  the  contract  Is 
executory  only.  The  contract  recites  that 
tbe  plaintiff  has  sold  to  the  defendant  the 
crop  of  timothy  hay,  si)eclfies  the  price  and 
the  time  of  payment,  and  recites  that  $'>0 
has  been  paid  ui)on  tbe  same.  Furthei  than 
this,  the  evidence  shows  that  the  defendant- 
took  actual  and  manual  possession  of  tbe 
property  sold.  He  expended  time  and  labor 
upon  the  same,  and  changed  its  condition 


Digitized  by 


Google 


1030 


101  NORTHWESTERN  REPORTBH. 


(Neb. 


from  tbat  of  standing  grass  to  dry  hay  in 
stack.  The  only  thing  that  remained  to  be 
done  was  to  ascertain  how  much  the  whole 
crop  weighed,  and  pay  the  balance  of  the 
price.  The  defendant  argues  that  under 
such  a  contract  the  title  did  not  pass  until 
payment  was  made.  A  part  payment  had 
been  made,  however,  and  subsequently  the 
plaintiff  parted  with  her  control  over  the 
grass,  and  the  defendant  took  possession  of 
It,  the  plaintiff  reserving  only  a  right  to  re- 
ceive the  remaining  purchase  price  upon  the 
removal  of  the  property  from  her  land.  The 
rule  contended  for  by  the  defendant,  tbat 
where  specific  goods  are  to  be  weighed,  meas- 
ured, or  tested,  if  this  is  necessary  to  fix 
the  aggregate  sum  to  be  paid,  title  will  not 
pass  until  this  is  done,  does  not  apply  where 
a  sale  is  made  of  an  entire  mass,  such  as  In 
the  instant  case,  but  does  apply  to  circum- 
stances where  a  certain,  fixed  amount  is  to 
be  separated  from  a  mass;  the  reason  be- 
ing that  in  the  one  case  the  identity  of  the 
goods  cannot  be  ascertained  until  their  sep- 
aration, but  in  the  other  there  is  no  question 
of  identity.  The  distinction  16  properly  stat- 
ed in  Benjamin  on  Sales  (4tb  Ed.)  346: 
"The  distinction  in  all  these  cases  does  not 
depend  so  much  upon  what  is  to  be  done,  as 
upon  the  object  which  Is  to  he  effected  by 
ft  If  that  is  specification,  the  property  is 
not  changed.  If  it  is  merely  to  ascertain 
the  total  value  at  designated  rates,  the 
change  of  title  Is  effected."  In  the  instant 
case  the  crop  of  hay  was  appropriated  to 
the  defendant  by  the  contract  He  agreed  to 
take  it  and  pay  the  stipulated  price.  Be 
paid  part  of  the  price,  reduced  the  crop  to 
his  own  possession,  and  became  entitled  to 
remove  the  same  from  the  premises  as  soon 
as  be  paid  the  price  for  the  remainder.  The 
provision  as  to  retention  of  possession  gave 
the  plaintiff  a  lien  on  the  property,  as  be- 
tween her  and  the  defendant  until  it  was 
paid  for.  but  she  might  waive  her  lien,  and 
the  evidence  shows  that  she  did  waive  it,  by 
giving  him  permission  to  removp  tbe  bay  and 
weigh  it  elsewhere  as  soon  as  he  complaUied 
of  her  scales.  The  intention  of  the  parties 
evidently  was  to  transfer  the  title  to  the 
grass  at  the  time  the  contract  was  signed 
and  the  $50  paid,  subject  to  the  lien  provided 
in  the  contract,  and  the  court  will  construe 
the  contract  in  accordance  with  their  inten- 
tion and  with  their  subsequent  conduct. 

For  these  reasons,  the  judgment  of  the 
district  court  is  reversed,  and  tbe  cause  re- 
manded for  further  proceedings  according  to 
law. 

AMES  and  OLDHAM,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated 
•In  the  foregoing  opinion,  the  judgment  of 
the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  accord- 
ing to  law. 


HOLMES  V.  SEAMAN  et  al. 
(Supreme  Court  of  Nebraska.     Dec.  21,  1904.) 

JUSTICE  OF  THE  PEACE— JUBISniCTION— BREACH 
OF  COVENANT. 

1.  A  justice  of  the  peace  has  no  jurisdiction 
of  an  action  to  recover  damages  for  a  breacii 
of  a  covenant  for  <juiet  enjoyment  in  a  deed 
conveying  real  estate,  where  such  breach  con- 
sists of  an  eviction  by  one  liaving  a  paramount 
title. 

2.  Paragraph  4  of  the  syllabus  to  our  former 
opinion  herein  (100  N.  W.  417)  overruled,  and 
the  opinion  is  modified  to  conform  to  tbe  rule 
above  stated. 

(Syllabus  by  the  Court) 

On  rehearing.    Modified. 

For  former  opinion,  see  100  N.  W.  417. 

BARNES,  J.  This  case  Is  before  as  on  a 
mOtiou  for*  a  rehearing,  and  after  an  ex- 
amination of  the  brief  in  supp<»-t  thereof 
we  are  satisfied  that  our  former  opinion  (loG 
I  N.  W.  417)  should  he  adhered  to,  except  as 
I  to  the  matter  of  the  taxation  of  costs.  On 
that  question  an  oral  argument  was  or- 
dered, which  has  been  made,  and  is  supple- 
mented by  additional  briefs.  It  appears  that 
the  plaintiff  commenced  this  action  in  the 
,  district  court  of  Douglas  county  to  recov» 
I  damages  for  a  breach  of  the  general  cove- 
nants of  warranty  contained  In  a  deed  con- 
veying real  estate.  The  amount  sued  for 
was  $3,000,  but  the  recovery  was  less  than 
$200.  The  trial  court,  for  that  reason,  held 
that  the  case  should  have  been  commenced 
before  a  justice  of  the  peace,  and,  under  the 
provisions  of  section  CJil  of  the  Civil  Code, 
taxed  all  of  the  costs  to  the  plaintiff.  A 
motion  to  retax  was  filed,  which  was  over- 
ruled, exceptions  were  taken,  and  the  matter 
properly  presented  to  this  court  In  our 
former  opinion  we  held  that  a  justice  of  th«- 
peace  had  jurisdlcticm  of  the  subject  of  the 
action,  and  we  are  now  asked  to  reverse  that 
j  holding.  We  have  frequently  decided  that 
a  justice  has  jurisdiction  in  an  action  for  a 
breach  of  covenant  against  incumbrances.  b«^- 
cause  such  covenant  is  personal;  it  does  not 
run  with  the  land,  and  is  broken  as  soon  :u 
made.  The  question  of  title  neither  aris<.-s 
nor  can  it  be  drawn  In  question  in  such  a 
case.  Brass  v.  Vandecar  (Neb.)  96  N.  W. 
lO.'Ju;  Uesser  v.  Johnson,  57  Neb.  158,  77 
N.  W.  406;  Campbell  v.  McClure,  45  Neb. 
COS,  63  N.  W.  920;  Merrill  v.  Suing  (Nel».k 
92  N.  W.  618.  This,  however,  was  an  action 
to  recover  damages  for  a  breach  of  covenants 
for  quiet  enjoyment  »nd  presents  an  entire- 
ly different  question.  In  order  to  ree.iver. 
as  was  stated  in  Merrill  v.  Suing,  supra,  it 
was  necessai7  for  the  plaintiff  to  allege  and 
prove  the  conveyance  with  the  covenants  of 
warranty,  the  breach  thereof,  and  that  he 
had  been  turned  out  of  the  possession  of  the 
granted  premises,  or  some  part  thereof,  or 


f  L  See  Justices  of  the  PeBC^  voL  31.  Cent  Dis- 
I  «8. 
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compelled  to  yield  possession  to  one  baving  a 
I>aramount  title.  So  it  Is  clear  that  tn  this 
action  from  the  pleading  Itself  the  question 
of  title  to  real  estate  was  Involved,  or  at 
least  might  have  been  drawn  In  question. 
By  section  907  of  the  Civil  Code  (section  18o5 
Cobbey'a  Ann.  St.  1903),  it  is  provided  that: 
"Justices  shall  not  have  cognizance  of  any 
action.  First — to  recover  damages  for  an  as- 
sault, or  assault  and  battery;  second — In  any 
action  for  malicious  prosecution;  third — In 
actions  against  Justices  of  the  peace,  or  other 
officers  for  misconduct  In  office,  except  in  the 
cases  provided  for  in  this  title.  Fourth — ^In 
actions  for  slander,  verbal  or  written.  Fifth 
— in  actions  on  contracts  for  real  estate. 
Sixth — in  actions  in  whjch  the  title  to  real 
estate  is  «>ught  to  be  recovered,  or  may  be 
drawn  in  'question,  except  actions  for  tres- 
pass on  real  estate,  which  are  provided  for 
hi  this  title."  By  this  statute  tlie'  Legisla- 
ture has  expressly  prohibited  Justices  of  the 
peace  from  talcing  Jurisdiction  of  cases  like 
the  one  at  bar.  The  defendant  contends, 
however,  that  it  is  the  amount  recovered 
which  alone  determines  the  question  of  Ju- 
risdiction. In  this  cotmsel  are  mistaken.  It 
is  true  that  a  Justice  has  Jurisdiction  where 
the  amount  involved  is  not  more  than  $200 
In  all  actions  except  those  named  In  the  sec- 
tion of  the  statute  above  quoted.  But  In 
cases  which  fall  within  such  exceptions  he 
has  no  JurisdicUpn  of  the  subject  of  the  ac- 
tion, no  matter  what  amount  is  sued  for  or 
recovered.  In  cases  where  the  question  of 
Jurisdiction  is  determined  solely  by  the 
n  mount  sought  to  be  recovered.  It  may  be 
well  said  that  the  plaintiff  is  bound  to  know, 
at  least  approximately,  the  amount  he  Is  eu- 
titied  to  or  will  recover.  In  such  a  case  he 
has  the  power  to  choose  hJs  own  forum,  and 
must  do  so  at  his  peril.  If  he  sues  for  more 
than  $200  and  recovers  less  than  that  sum, 
having  brought  his  action  in  the  district 
court,  be  cannot  recover  costs.  But  in  an 
action  like  the  one  at  bar,  where  the  titie  to 
real  estate  is,  or  may  be,  drawn  In  ques- 
tion, be  is  not  required  to  anticipate  the 
course  whicB  may  be  pursued  by  the  defend- 
ant, but  must  bring  his  action  In  a  court 
which  wUl  have  Jurisdiction,  no  matter  what 
defense  is  interposed.  The  fact  that  the  de- 
fendant may  not  raise  the  question  of  title 
does  not,  in  such  cases,  determine  the  ques- 
tion of  Jurisdiction.  If  the  defendant's  con- 
tention is  correct  he  could,  where  such  an 
action  is  brought  before  a  Justice  of  the 
peace,  raise  the  question  of  titie  and  oust  the 
court  of  Jurisdiction,  and  when  sued  again  in 
the  district  court  could  change  liis  defense, 
and  by  reducing  the  amount  of  recovery  to 
less  than  $200  compel  the  plaintitF  to  pay 
the  costs  necessarily  Incurred  by  him  in  or- 
der to  redress  his  wrongs.  We  are  not  dis- 
posed to  establish  a  rule  which  will.  In  ef- 
fect, subject  a  plaintiff  to  the  mere  sport 
or  whim  of  his  ad-f ersary. 
We  are  not  aware  that  tills  question  has 


been  heretofore  direcOy  determined  by  this 
court,  but  in  other  Jurisdictions,  under  stat- 
utes similar  to  ours,  it  lias  been  held  that 
where  from  the  nature  of  the  case,  as  dis- 
closed by  the  plaintiff's  pleading,  be  has  rea- 
son to  believe  that  the  title  to  real  estate 
will  be  brought  in  dispute,  the  action  should 
be  commenced  in  the  district  court,  and  the 
prevailing  party  will  be  entitied  to  his  costs, 
regardless  of  the  amoimt  of  his  recovery.  11 
Cyc.  48;  Gay  v.  Hults  (Mich.)  21  N.  W.  3.'>7; 
Kellcir  v.  Manhattan  Beach  By.  Co.,  81  N.  T. 
233. 

We  therefore  hold  that  a  Justice  of  the 
peace  has  no  Jurisdiction  of  an  action  on 
general  covenants  of  warranty  for  quiet  en- 
joyment, like  the  one  at  bar;  that  the  ac- 
tion was  properly  commenced  In  the  district 
court,  and  plaintiff  Is  entitled  to  recovCT  his 
costs. 

For  the  foregoing  reasons  the  fourth  para- 
graph of  the  syllabus  to  our  former  opinion 
is  overruled,  and  the  opinion  Itself  Is  modified 
to  conform  to  the  rule  announced  herein. 
The  order  of  the  district  court  overruling 
the  motion  to  retaz  the  costs  Is  reversed,  and 
the  cause  Is  remanded,  with-  directions  to 
the  trial  court  to  retax  the  costs  In  accord- 
ance with  this  opinion.  In  all  other  things, 
the  Judgment  of  the  district  cotirt  is  affirmed. 


OUTHBERTSON  v.  STATE. 
(Supreme  Court  of  Nebraska.    Deo.  7,  1904.) 

HUSBAND  AND  WIFE— ABANDONMENT— VENUE— 
APPEAIJ — BEVIEW — EVIDENCE. 

1.  In  order  to  charge  the  crime  of  wife  deser- 
tion under  the  provisions  of  section  2375a,  Cob- 
bey's  Ann.  St.  1903,  the  information  must  clear- 
ly state  that  both  the  abandonment  and  the  de- 
fendant's neglect  or  refusal  to  maintain  or  pro- 
vide for  his  wife  were  without  good  cause. 

2.  The  prosecution  for  such  crime  must  take 
place  in  the  county  where  the  parties  resided  at 
the  timp  of  their  separation,  and  where  the  wife 
was  still  residing  when  the  unlawful  neglect  or 
refusal  of  the  husband  to  maintain  and  provide 
for  her  occurred,  although  the  first  act  of  sep- 
aration took  place  while  the  parties  were  tem- 
porarily in  another  county. 

3.  Where  the  evidence  on  the  question  of  the 
neglect  or  refusal  of  the  husband  to  maintain 
or  provide  for  his  wife  is  conflicting,  this  court 
should  not  pass  on  its  sufficiency,  but  will  leave 
that  matter  for  the  determination  of  the  jury. 

4.  In  sudi  a  case  the  prosecution  should  not 
be  permitted  to  prove  acts  tending  to  show  im- 
proper familiarity  between  the  accused  and  a 
woman  other  tlian  his  wife,  w^here  such  acts  oc- 
curred before  the  alleged  desertion  took  place, 
and  appear  to  be  in  no  way  connected  therewith. 

(Syllabus  by  the  Court.) 

Error  to  District  (3ourt,  Douglas  County; 
Day,  Judge. 

Edward  M.  Gnthbertson  was  convicted  of 
abandoning  bis  wife,  and  brings  error.  Re- 
versed. 

Brome  &  Burnett  and  A.  G.  Ellick,  for 
plaintiff  in  error.  F.  N.  Prout  and  Norrls 
Brown,  for  the  State. 

BARNES,  J.  Edward  M.  Cuthbertson. 
hereinafter  called  the  defeudact,  was  con- 
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vlcted  In  the  district  court  of  Douglas  coun- 
ty of  the  crime  of  wife  desertion,  under  the 
provisions  of  section  2375a,  of  Cobbey's  An- 
notated Statutes  for  the  year  1903,  and  was 
sentenced  to  imprisonment  in  the  county  jail 
for  a  period  of  six  moutlis,  and  required  to 
pay  the  costs  of  the  prosecution.  From  that 
judgment  be  brings  error. 

1.  Defendant's  first  contention  is  that  the 
trial  comt  erred  in  overruling  Ids  objection 
to  the  introduction  of  any  evidence  and  Ids 
motion  in  arrest  of  judgment,  because  the 
information  does  not  charge  a  crime;  or,  in 
other  words,  it  does  not  allege  a  violation  of 
the  provisions  of  the  statute  In  question. 
The  act,  so  far  as  it  relates  to  the  question 
involved  in  this  case,  reads  as  follows: 
"That  every  person  who  shall,  without  good 
cause,  abandon  his  wife  and  willfully  neg- 
lect or  refuse  to  maintain  or  provide  for 
her,  •  •  •  shall,  upon  conviction,  be  deem- 
ed guilty  of  a  desertion,  and  be  punished  by 
imprisonment  In  the  penitentiary  for  not 
more  than  one  year,  or  by  imprisonment  in 
the  county  jail  for  not  more  than  six 
months."  It  is  apparent  from  reading  the 
statute  above  quoted  that  abandonment 
alone,  even  without  good  cause,  Is  not  suffi- 
cient to  constitute  the  crime  of  wife  deser- 
tion. There  must  also  be  a  willful  neglect  or 
refusal  to  maintain  or  provide  for  the  wife, 
without  good  cause.  The  law  is  somewhat 
drastic,  but  it  seems  clear  that  the  Legisla- 
ture never  intended  to  make  It  a  penal  of- 
fense for  a  man  to  live  separate  and  apart 
from  his  wife.  Indeed,  conditions  sometimes 
arise  where  parties  cannot  well  live  together, 
and  to  continue  the  marital  relation  would 
be  intolerable  to  one,  or  perhaps  both,  of 
them.  While  it  rtjquires  the  commission  of 
both  acts  to  constitute  the  crime,  yet  it  is 
beyond  question  that  the  real  purpose  of  the 
Legislature  in  passing  this  statute  was  to 
make  it  a  penal  offense  for  a  man,  without 
good  cause,  to  neglect  or  refuse  to  maintain 
or  provide  for  his  wife.  To  furnish  main- 
tenance for  the  wife  Is  a  legal  duty  which  a 
husband  owes  to  her,  the  performance  of 
which  should  be  made  certain,  unless  by  her 
own  conduct  she  forfeits  her  right  to  demand 
It;  and  when  such  forfeiture  occurs  the  hus- 
band may  be  said  to  have  good  cause  for  his 
neglect  or  refusal  to  perform  that  duty. 
Again,  there  can  be  no  conviction  under  the 
statute  in  question  if  it  appears  that  by  rea- 
son of  physical  injury  or  disability,  such  as 
destroys  the  earning  capacity  of  the  husband, 
together  with  his  lack  of  property,  money,  or 
estate,  he  is  imable  to  support  his  wife.  The 
existence  of  such  a  condition  would  amoimt 
to  good  cause,  and  constitute  a  complete  de- 
fense to  a  prosecution  on  such  a  charge.  So 
we  are  of  the  opinion  that  it  was  necessary 
to  charge  In  the  Information  that  both  the 
abandonment  and  the  neglect  or  refusal  of 
the  defendant  to  maintain  or  provide  for  his 
wife  were  wltliout  good  cause.  The  char- 
ging part  of  the  information  Is  as  follows: 


"That  on  the  18th  day  of  September,  in  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  three,  Edward  M.  Cutbbertson,  late  of 
the  county  of  Douglas  aforesaid,  in  the  coun- 
ty of  Douglas  and  state  of  Nebraska  afore- 
said, then  and  there  being,  and  then  and 
there  being  the  lawful  wedded  husband  of 
Mildred  Cutbbertson,  then  and  there  unlaw- 
fully and  without  good  cause  did  abandon  his 
said  wife,  the  said  Mildred  Cuthbertson.  and 
did  then  and  there  willfully,  unlawfully,  and 
feloniously  neglect  and  refuse  to  maintain 
or  provide  for  her,  the  said  Mildred  Cutli- 
bertson."  A  fair  construction  of  the  lan- 
guage above  quoted  leads  us  to  the  conclu- 
sion that  the  words  "without  good  cause"  ap- 
ply to  the  charge  of  abandonment  only,  and 
that  the  information  falls  to  allege  that  the 
defendant's  neglect  and  refusal  to  maintain 
or  provide  for  his  wife  was  without  good 
cause.  The  sufficiency  ot  this  charge  was 
questioned  at  every  stage  of  the  proceeding, 
and  we  should  not,  under  such  circumstances, 
give  the  language  a  strained  construction  in 
order  to  hold  It  sufficient.  It  will  be  observ- 
ed that  the  prosecutor,  in  attempting  to 
charge  the  offense,  has  not  followed  the  lan- 
guage of  the  statute.  It  Is  a  well-settled  rule 
that  an  Indictment  for  a  statutory  crime 
must  follow,  in  substance,  the  language  of 
the  statute.  Bishop  on  Criminal  Procedure, 
vol.  3,  I  614.  Judge  Maxwell,  in  bis  worfe  on 
Criminal  Procedure^  on  page  145,  speaking  of 
indictments,  says:  "Let  the  pleader  charge 
the  offense  In  the  words  of  the  statute,  and. 
If  the  offense  is  made  a  felony  by  statute, 
allege  that  the  act  was  feloniously  done." 
Indeed,  it  Is  a  fundamental  rule  that  in  char- 
ging a  statutory  offense  it  is  always  neces- 
sary, and  generally  sufficient,  to  charge  It  In 
the  language  of  the  statute,  or  its  equivalent. 
We  are  therefore  of  the  <^lnlon  that  the 
court  erred  In  holding  the  information  smfi- 
clent  to  charge  a  violation  of  the  statute  in 
question. 

2.  The  defendant's  second  contention  is 
that  the  prosecution  took  place  in  the  wrong 
county;  that,  the  abandonment  having  w- 
curred  In  Dawes  cotmty,  he  conld  only  be 
prosecuted  in  that  county.  An  ex.iminatlon 
of  the  record  discloses  that  the  defendant 
and  his  wife  were  married  in  Douglas  county 
in  1901;  that  the  city  of  Omaha,  in  that  coun- 
ty, was  their  home  or  place  of  residence 
from  that  time  until  the  early  spring  of 
1!)03,  when,  for  a  short  time,  they  kept  a 
hotel  at  Humphrey,  In  Platte  county.  Neb. 
The  evidence  does  not  show  that  they  gained 
a  residence  in  that  county,  but  It  appears 
therefrom  that  they  sold  out  their  hotel  busi- 
ness and  returned  to  Omaha  in  June,  l!Ki3; 
that  defendant  sought  and  found  employ- 
ment with  the  Chicago  &  Northwestern  Rail- 
road company,  which  required  his  presence 
at  Ohadron,  In  Dawes  county,  and  at  other 
points  In  South  Dakota  and  Western  Ne- 
braska; that  he  left  hia*wife  at  their  plane 
of  residence  in  Omaha  while  he  was  so  em- 
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ployoO;  that  in  August  of  that  year  be  wrote 
to  ber  to  visit  him  at  Chadron,  and  sent  her 
a  r'ass  to  tliat  place,  with  return  transpor- 
tation to  Omaha;   that  she  was  with  him  in 
tlif"  Black  Hills,  at  the  Hot  Springs,  Chad- 
ron, and  other  places,  from  the  18th  day  of 
August  until  the  18th  day  of  September,  at 
wliicli  time  they  were  stopping  at  a  hotel 
In  Chndron.     On  that  day   a  quarrel   took 
place  liptween  them,  and  the  defendant  left 
for  Holden,  Mo.,  where  he  obtained  employ- 
ment with  Owen  Bros.     Before  he  took  his 
departure  he  paid  bis  wife's  bill  at  the  hotel 
until  the  nest  day,  furnished  her  with  some 
money,  and  it  was  understood  that  she  would 
at  once  return  to  their  place  of  residence  in 
Omaha.     This  she  did,  and  the  defendant 
was  aware  of  that  fact,  for  be  afterwards 
wrote  her  several  letters,  and,  as  he  claims, 
Pent  her  money  to  that  address.    As  above 
stated,  it  requires  not  only  an  abandonment, 
Init  also  a  willful  neglect  or  refusal  to  main- 
t.nln  or  provide  for  the  wife,  vrttbout  good 
cause,  to  constitute  the  crime  of  wife  deser^ 
tion.    The  evidence  is  without  conflict  that 
the  defendant  on  the  21st  day  of  November 
sent  a  check  to  IiIb  wife  at  Omaha,  Neb.,  for 
one-half  of  the  wages  he  had  earned  up  to 
that  time.    She  admits  having  received  this 
check,  but  says  that  she  never  got  it  cash- 
ed, and  lost  it  in  some  manner.    This,  how- 
ever, was  no  fault  of  his,  and  his  yeglect 
or  refusal  to  maintain  and  provide  for  her 
occurred,  If  at  all,  after  that  date.    She  was 
at  that  time  living  at  their  former  place  of 
residence  in  Douglas  county,  and  the  crime 
was  committed,   if  at  all,  in  that  county. 
State  V.  Weber,  48  Mo.  App.  500;    State  v. 
Satchwell,  68  Mo.  App.  39.     It  is  quite  im- 
material where  the  first  act  of  separation  oc- 
curs, if  such  act  is  followed  by  a  willful  re- 
fusal to  support  at  the  place  previously  pro- 
vided by  the  husband  and  considered  by 
them  as  their  home.    The  coimty  in  which 
the  home  is  fixes  the  venue  of  the  offense. 
Under  the  facts  in  this  case  a  prosecution 
could  not  have  been  maintained  In  Dawes 
county,  and  the  defendant's  contention  on 
this  point  cannot  be  sustained. 

.3.  It  is  next  contended  that  the  evidence 
loes  not  warrant  a  conviction  on  the  merits. 
The  defendant  admits  that  he  abandoned  his 
wife  on  the  18th  day  of  September,  1903,  at 
3hftdron,  In  Dawes  county.  Neb.,  but  he  em- 
phatically denies  that  he  has  neglected  or 
■efused  to  maintain  or  provide  for  her,  and 
rigorously  contested  that  question  at  the 
rial.  It  is  shown  that  at  least  for  a  time 
hereafter  be  did  maintain  and  provide  for 
ler.  As  to  whether  or  not  he  refuse<l  and 
leglected  to  perform  that  duty  after  the  21st 
lay  of  November,  1903,  the  evidence  is  con- 
I  lot  Ins.  In  such  a  case  it  is  not  the  province 
if  tills  court  to  pass  on  the  sufficiency  of  the 
evidence.  That  matter  must  be  left  for  the 
leterininatlon  of  the  Jury. 

4.  The  defendant  also  assigns  error  in  the 
dmission  of  certain  evidence  on  the  part 


of  the  prosecution.  The  assignment  is  sub- 
divided into  several  propositions,  but  one  of 
which  requires  our  consideration.  It  ap- 
pears that  the  trial  court,  over  proper  objec- 
tions, received  the  evidence  of  one  Clara 
Lyon,  which  tended  to  prove  acts  of  Improp- 
er familiarity  between  the  defendant  and  a 
dining-room  girl  at  the  hotel  in  Chadron,  at 
a  time  prior  to  the  date  of  the  alleged  aban- 
donment, which  seems  to  be  in  no  way  con- 
nected with  that  act  or  with  his  subse<iuent 
neglect  or  refusal  to  maintain  or  provide  for 
his  wife.  This  evidence  certainly  did  not 
establish  or  tend  to  establish  the  charge  set 
forth  in  the  information.  It  must  have  dis- 
credited the  defendant  before  the  Jury,  and 
its  admission  was  prejudicial  error. 

As  to  the  other  propositions,  it  is  sufiS- 
cient  to  say  that,  while  the  prosecution  was 
i-equlred  to  prove  a  negative  and  thus  es- 
tablish want  of  good  cause,  yet  such  proof 
is  sufficient  if  the  evidence  shows  that  the 
husband  has  the  ability  to  support  the  wife, 
and  that  she  ban  not  so  conducted  herself  as 
to  furnish  good  cause  for  his  desertion.  If 
any  of  the  evidence  excepted  to  was  incom- 
petent for  that  purpose,  the  court  in  the 
event  of  another  trial,  will,  without  doabt, 
exclude  it. 

For  the  errors  above  mentioned,  the  Judg- 
ment of  the  district  court  is  reversed,  and 
the  cause  is  remanded  for  farther  proceed- 
ings according  to  law. 


FREMONT,  B.  ft  M.  V.  R.  OO.  y.  HAGBI.AD. 

(Supreme  Court  of  Nebraska.    Dec.  7,  1904.) 

OABBIEKS— INJUBT     TO     PEBSOR     AT     STATION— 

I'ASSENGEB— LICENSEE— DEOBEB    OF 

CABE— PLEADING. 

1.  Petition  examined,  and  held  not  to  state  a 
cause  of  action  ex  contractu  against  a  common 
carrier,  nor  a  cause  of  action  at  common  law 
for  the  carrier's  negligence. 

2.  Petition  further  examined,  and  hel4  not  to 
set  fortli  facta  sufficient  to  constitute  the  plain- 
tiff a  passenger  so  as  to  bring  him  within  the 
provisions  ol  section  10,030,  c.  47,  p.  28T(>, 
Cobbey's  Ann.  St.  1903. 

3.  A  railroad  company  owes  only  ordinary 
care  to  persons  impliedly  invited  upon  Its  plat- 
form who  are  not  passengers. 

4.  In  order  to  bring  a  person  within  the  sta- 
tion house  or  upon  the  platform  of  a  railroad 
station  within  the  protection  of  the  legal  duties 
owing  by  a  common  carrier  to  its  pa-ssengers,  a 
person  intending  to  become  a  passengpr  must  go 
to  the  station  at  a  reasonable  time  before  the 
time  li.\ed  for  the  departure  of  the  train  upon 
which  he  intends  to  take  passage,  in  a  pro|)cr 
manner,  and  there,  either  by  the  purchase  of  a 
ticket  or  in  some  other  manner,  indicate  to  the 
carrier  his  intention  to  take  passage  and  thus 
place  himself  in  the  carrier's  charge. 

5.  In  order  to  state  a  cause  of  action  upon 
the  statutory  duty  of  a  railroad  company  to  a 
pa.s-senger  who  has  not  actually  taken  passage 
upon  the  train,  it  is  necps-sary  that  the  facts 
stated  show  that  the  person  suinst  is  one  of  a 
class  of  persons  to  whom  the  remedy  is  alforde<l 
by  the  statute.  To  plead  that  he  is  a  p.'\sspnger 
in  a  case  where  the  existence  of  such  relation  to 
the  currier  is  at  issue.  i)lead3  a  mere  conclusion 
of  law,  and  is  not  sufficient. 
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6.  From  the  time  a  passenger,  as  defined  here- 
in, places  himself  under  the  charge  of  the  car- 
rier as  he  begins  his  journey,  until  he  is  afford- 
ed the  opportunitj;  to  leave  the  premises  of  the 
carrier  at  its  termination,  he  is  a  passenger  be- 
ing transported,"  unless  by  some  act  not  attribu- 
table to  the  carrier  the  relation  ceases. 

(Syllabus  by  the  Ck>urt.) 

CommlsBioners'  Opinion.  Error  to  District 
Court,  Holt  County;    Westover,  Judge. 

Action  by  Axsel  Hagblad  against  the  Fre- 
mont, Elkborn  &  Missouri  Valley  Railroad 
Company.  Judgment  for  plaintiff.  Def^id- 
ant  brings  error.    Reversed. 

Benjamin  T.  Wliite  and  J.  B.  Sbeean,  for 
plaintiff  In  error.  M.  F.  Harrington  and  A. 
F.  Mullen,  for  defendant  In  error. 

LETTON,  0.  This  action  was  brought  by 
Axsel  Hagblad,  defendant  in  error,  herein- 
after styled  "the  plaintiff,"  against  the  Fre- 
mont, Elkhorn  &  Missouri  Valley  Railroad 
Company,  plaintiff  in  error,  hereinafter 
styled  "the  defendant."  Judgment  was  ren- 
dered for  the  plaintiff  below,  and  the  defend- 
ant below  brings  error  to  this  court 

The  sole  error  assigned  is  that  the  trial 
court  erred  in  overruling  the  defendant's  mo- 
tion for  a  judgment  on  the  pleading  non  ob- 
stante veredicto.  The  defendant,  by  a  gen- 
eral demurrer,  by  seasonable  objection  to  the 
introduction  of  evidence  upon  that  ground, 
by  motion  for  an  instruction,  and  by  motion 
for  Judgment  non  obstante  veredicto,  at  every 
stage  of  the  case  challenged  the  sufficiency  of 
the  allegations  of  the  petition  to  state  a 
cause  of  action  against  the  defendant  The 
parts  of  the  petition  which  are  necessary  to 
be  set  forth  in  order  to  state  the  question  in- 
volved are  as  follows:  "(1)  The  plaintiff, 
for  cause  of  action,  alleges  that  the  defend- 
ant is  a  corporation  duly  organized  under 
the  laws  of  the  state  of  Nebraska,  and  has 
been  such  corporation  for  ten  years  last  past 
That  the  defendant  is  a  corporation  engaged 
in  the  railroad  business,  and  for  ten  years 
last  past  it  has  been  a  common  carrier  of 
passengers  for  hire  upon  its  railroad,  and 
has  owned  and  operated  a  line  of  railroad 
in  the  counties  of  Madison,  Antelope,  and 
Holt  lu  the  state  of  Nebraska.  That  Nor- 
folk and  Meadow  Grove  are  stations  upon 
the  defendant's  line  of  railroad  in  Madison 
county  where  it  receives  and  delivers  pas- 
sengers on  and  from  its  train,  and  that  the 
defendant,  on  the  28th  day  of  December, 
1002,  was  a  common  carrier  carrying  pas- 
sengers from  Norfolk  to  Meadow  Grove,  and 
that  the  station  at  Norfolk  where  such  pas- 
sengers are  received  is  commonly  known  as 
Norfolk  Junction.  (2)  That  on  the  28th  day 
of  December,  1902,  the  plaintiff  purchased 
from  the  defendant  at  Norfolk,  Neb.,  a  ticket 
entitling  him  to  a  safe  passage  on  the  de- 
fendant's train  from  Norfolk  to  Meadow 
Grove,  and  insiuring  him  against  injury 
while  a  passenger  on  said  train,  and  while  a 
passenger  on  the  defendant's  premises  at 
Norfolk.    That  while  plaintiff  was  standing 


on  the  defendant's  station  platform  at  Nor- 
folk on  the  evening  of  said  day,  and  after  he 
had  purchased  and  paid  the  defendant  for 
said  ticket,  and  while  he  was  a  passenger  on 
the  defendant's  premises,  and  while  be  was 
waiting  for  the  arrival  of  the  defendant's 
train  which  was  to  carry  him  from  Norfolk 
to  Meadow  Grove,  he  was  struck  by  an  en- 
gine and  cars  run  and  operated  upon  the  de- 
fendant's railroad  track  at  Norfolk,  and 
which  train  was  under  the  direction,  and 
with  the  knowledge,  approval,  and  consent, 
of  the  defendant.  That  by  being  struck  by 
said  engine  and  said  cars  the  defendant  was 
thrown  down,  mangled,  bruised,  and  injured, 
and  sustained  the  following  Injuries." 

It  will  be  observed  that  the  petition  does 
not  allege  that  any  act  was  negligently  done 
If  the  action  had  been  brought  against  an  in- 
dividual for  damages  occasioned  by  his  neg- 
ligence which  resulted  in  the  injuries  com- 
plained of,  it  would  be  essential  to  allege 
that  the  injuries  were  occasioned  by  the  neg- 
ligence of  the  defendant,  either  by  setting 
forth  facts  which  would  constitute  negli- 
gence as  a  matter  of  law,  o;:  by  pleading  gen- 
erally that  the  defendant  was  negligent  in 
performing  or  omitting  to  perform  the  acts 
complained  of  as  constituting  negligence. 
Omaha  &  B.  V.  R.  Co.  r.  Wright,  49  Neb. 
456,  68  N.  W.  6ia 

The  allegations  of  the  petition  under  con- 
siderafion  do  not  set  forth  that  the  act  by 
which  the  plaintiff  was  injured  was  done 
negligently,  and  no  fact  Is  alleged  wtilcb  con- 
stitutes negligence  as  a  matter  of  law  under 
the  common  law,  nor  by  statute  unless  the 
plaintiff  was  one  of  a  class  embraced  under 
the  provisions  of  section  10,039,  c.  47,  p. 
2876,  Cobbey's  Ann.  St  1903,  relating  to  in- 
juries to  persons  while  being  transported 
over  railroads  in  this  state. 

Since  the  petition  was  assailed  at  everv 
stage  in  the  progress  of  the  cause,  the  plead- 
er will  be  presumed  to  have  stated  his  cas«' 
as  fairly  to  himself  as  the  facta  will  war- 
rant, and  the  familiar  rule  applied  that  the 
allegations  In  the  petition,  and  all  x>i''f»am|»- 
tlons  arising  therefrom,  will  be  construed 
against  the  pleader,  aud  no  presumptions  in 
bis  favor  indulged  in.  Having  these  riUes  iu 
mind,  therefore,  it  will  be  observed  that  th.- 
only  allegations  of  the  petition  which  show 
the  manner  in  wliich  the  plaintiff  was  in- 
jured are  that  wliile  plaintiff  was  standing 
on  defendant's  station  on  the  platform  at 
Norfolk  on  the  evening  of  December  28,  19«"C 
be  was  struck  by  an  engine  and  cars  run  and 
operated  upon  the  defendant's  railroad 
track,  which  train  was  run  under  the  direc- 
tion, and  with  .the  Imowledge,  approval,  and 
consent  of  the  defendant  That,  by  l>otuc 
struck  by  said  engine  and  cars,  the  plaintiff 
was  injured.  Taking  these  allegations  alone. 
without  the  aid  of  any  presumptions,  ttiey 
appear  to  be  somewhat  inconsistent  The 
plaintiff,  while  standing  on  the  platform, 
was  struck  by  the  engine  and  cars  operated 
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upon  the  track.    The  plaintiff  stood  presum- 
ablf  upon   a   safe  and  properly  construct- 
ed platform,  and  engine  and  cars  were  pre- 
sumably properly  constructed  and  properly 
operated,  and  the  track  was  presumably  in 
good  condition  for  the  purpose  of  Its  con- 
struction.   If  we  accept  these  facts  as  true, 
then,  unless  the  plaintiff  was  so  situated  at 
the  time  of  the  accident  that  though  be  was 
standing  upon  the  platform  bis  body  project- 
ed over  the  track  in  such  manner  ttiat  prop- 
erly constructed   and   operated   engine  and 
cars  might  strike  him,  no  injury  could  re- 
sult   This    being    the    case,    the    inference 
must  be  drawn  that,  presuming  that  the  de- 
fendant was  operating  its  trains  with  due 
care  and  caution,  the  plaintiff  placed  him- 
self in  a  position  that  common  knowledge 
would  show  to  be  one  of  danger.    We  con- 
clude, therefore,  that  the  petition  fails  to 
disclose  any  facts  which  constitute  negligence 
on  the  part  of  the  defendant  as  a  matter  of 
law  irrespective  of  the  statute,  and  does  not 
state  a  cause  of  action  if  based  upon  a  com- 
mon-law liability  of  the  defendant 
•    The  plaintiff  contends   that  the  petition 
states   a   good   cause   of  action  upon   three 
grounds:    First,  it  states  a  breach  of  con- 
tract to  safely  convey  the  plaintiff  from  the 
point  where  he  purchased  the  ticket  to  the 
point   of    destination;     second,    it   states    a 
cause  of  action  nnder  the  statute  hereinbe- 
fore allnded  to;    third,  it  states  a  cause  of 
action  on  the  ground  of  negligence  by  stating 
facts  which  as  a  matter  of  law  constitute 
nogligence  on  the  part  of  the  defendant 

As  to  the  first  contention,  we  think  it  clear 
that  this  petition  is  not  based  upon  contract. 
>to  promise,  and  no  consideration  therefor, 
have  been  alleged.    The  petition  alleges  that 
the  plaintiff  purcha.sed  a  ticket    While  it  is 
true  that  a  railroad  ticket  Is  evidence  of  a 
contract  between  the  carrier  and  the  piu- 
chaser  thereof,  still  the  plea  that  the  plain- 
tiff purchased  a  ticket  for  a  passage  from 
Xorfolk  to  Meadow  Grove,  without  alleging 
that  the  defendant  agreed  to  carry  him  be- 
tween  these  points  in  consideration  of  the 
sum  paid,  and  alleging  further  a  breach  of 
the  contract,  does  not  set  forth  an  action  ex 
contractu.    15  Enoy.  Pleading  &  Practice,  p. 
112'>,  and  notes.     "There  is  a  class  of  cases 
ariiring  out  of  contract,  where,  by  reason  of 
the  contract,  the  law  raises  a  duty,  for  the 
breach  of  which  duty  an  action  on  the  case 
iiiny  be  maintained;   and  In  such  cases  the 
i-ontrnct,  being  the  basis  and  gravamen  of  the 
.suit,  must  be  alleged  and  proved.    But  when 
the  Kist  of  the  action  is  a  breach  of  duty  and 
Dot  of  oontrnct  and  the  contract  is  not  alleg- 
ed  as   the  cause  of  action,*  and  when,  from 
the  facts  alleged,  the  law  raises  the  duty  by 
reason  of  the  calling  of  the  defendant — as  In 
<"ase    of  innkeepers  and  common  carriers — 
and  the  breach  of  duty  is  solely  counted  upon, 
the  rules  applying  to  action  ex  delicto  deter- 
mine   the  rights  of  the  parties."     Frlnk  v. 
Potter,  17  111.  412;  Wright  v.  Geer,  6  Vt  151, 


27  Am.  Dec.  538;  Bank  ▼.  Brown,  8  Wend. 
158;  McCall  v,  Foi-syth,  4  Watts  &  S.  179. 
We  conclude,  therefore,  that  the  gist  of  this 
action  under  the  all^ations  of  the  petition 
is  a  breach  of  duty  arising  from  the  obliga- 
tions Imposed  by  law  upon  common  carriers, 
and  that  it  is  not  an  action  upon  the  contract 
of  carriage. 

We  have  already  considered  the  third 
ground  upon  which  the  plaintiff  asserts  the 
petition  is  Bufiiclent,  and  decided  that  his  po- 
sition as  to  this  is  unsound.  There  remains, 
however,  to  be  considered  the  contention  that 
the  petition  states  a  cause  of  action  under 
section  10,030,  c  47,  p.  2876,  Cobbey's  Ann. 
St.  1903,  and  this  presents  an  important  point 
for  consideration.  Section  10,039  is  as  fol- 
lows: "Every  railroad  company  as  aforesaid, 
shall  be  liable  for  all  damages  inflicted  upon 
the  person  of  passengers  while  being  trans- 
ported over  its  road,  except  in  cases  where 
the  Injury  done  arises  from  the  criminal  neg- 
ligence of  the  persons  injured,  or  when  the 
injury  complained  of  shall  be  the  violation 
of  some  express  rule  or  regulation  of  said 
road  actually  brought  to  his  or  her  notice." 
The  plaintiff  contends  that  under  the  allega- 
tions of  the  petition  he  was  a  passenger,  and 
was  injured  while  being  transported  over  the 
defendant's  railroad,  and  that,  since  this  fact 
appears  ui>on  the  face  of  the  petition,  the  lia- 
bility of  the  company  for  damages  sustained 
by  him  is  fixed,  unless,  by  proper  pleadin;; 
and  proof  as  to  the  plaintiff's  criminal  negli- 
gence or  violation  of  some  rule  or  regulation 
actually  brought  to  his  notice,  it  relieves  it- 
self from  the  burden,  and  from  the  concluKlve 
presumption  of  negligence  which  is  placed  up- 
on it  by  the  statute.  On  the  other  hand,  the 
defendant  insists  that  a  purchaser  of  a  rail- 
rond  ticket,  while  standing  on  a  station  plat- 
form waiting  for  the  arrival  of  a  train  on 
which  he  intends  to  take  pas.s.tge,  does  not 
come  within  the  class  of  passengers  protected 
by  the  statute,  and  that  such  a  person  is  not 
a  "passenger  being  transported"  over  the  car- 
rier's road.  And  in  this  connection  the  de 
fendant  calls  attention  to  the  fact  that  the 
petition  does  not  allege  that  the  plaintiff  was 
injured  while  attempting  to  alight  from  or 
board  bis  train,  or  that  he  had  begun  his 
journey  by  taking  passage  on  the  train.  It  is 
obvious,  therefore,  that  the  determination  of 
the  question  presented  rests  upon  the  in- 
quiry whether  a  person  who  has  bought  a 
ticket  and  is  upon  a  station  platform  await- 
ing the  arrival  of  a  train  upon  which  he  in- 
tends to  take  passage  is  a  passenger  being 
transported  over  its  road. 

Defendant  argues  that  .the  common  law 
recognized  two  classes  of  passengers,  those 
beinc  transported  and  those  not  being  trans- 
ported, and  established  different  degrees  of 
care,  and,  in  case  of  injury,  different  rules  as 
to  the  burden  of  proof.  That,  as  to  the  first 
class,  the  carrier  was  bound  to  exercise  the 
higliest  degree  of  care  which  human  skill 
and  foresight  could  devise,  and  that  an  In- 
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jury  done  to  one  of  this  class  arising  from 
defective  roadbed,  equlpmeut,  or  manage- 
ment Was  presumed  to  have  been  caused  by 
the  negligence  of  the  carrier.  That,  as  to 
the  second  class,  those  not  being  actually 
transported,  the  carrier  was  only  bound  to 
exercise  ordinary  care,  and  from  an  injury 
to  one  of  this  class  no  presumption  of  negli- 
gence Tvas  raised  against  the  carrier.  As  to 
the  first  proposition,  there  is  no  difference 
of  opinion  worthy  of  mention.  The  doctrine 
that  the  carrier  must  exercise  the  highest 
degree  of  care  is  accepted  as  the  settled  rule 
In  nearly  all  jurisdictions,  the  reason  for  this 
rule  being  well  stated  by  the  Supreme  Court 
of  the  United  States  in  an  early  case.  The 
Philadelphia  &  R.  Ry.  Co.  ▼.  Derby,  14  How. 
468,  14  L.  Ed.  502  (decided  In  1862).  "When 
carriers  undertake  to  convey  persons  by  the 
powerful  but  dangerous  agency  of  steam, 
public  policy  and  safety  require  that  they 
be  held  to  the  greatest  possible  care  and  dili- 
gence. And,  whether  the  consideration  for 
such  transportation  be  pecuniary  or  other- 
wise, the  personal  safety  of  the  passengers 
should  not  be  left  to  the  sport  of  chance  or 
the  negligence  of  careless  agentq.  Any  neg- 
.ligence,  in  such  cases,  may  well  deserve  the 
epithet  of  'gross.'  *  *  •  Any  relaxation 
of  the  stringent  policy  and  principles  of  the 
law  affecting  such  cases  would  be  highly  det- 
rimental to  the  public  safety."  As  to  the 
second  proposition,  however,  the  authorities 
are  not  uniform,  one  class  of  cases  following 
the  doctrine  as  laid  down  in  Sherman  & 
Redfleld  on  Negligence,  f  501,  as  follows: 
"When  Ordinary  Care  only  Required. — The 
requirement  of  extraordinary  care,  being 
founded  upon  the  special  risk  of  human  life 
involved  in  the  business  of  carrying  passen- 
gers, is  not  to  be  extended  to  incidents  of 
the  business  which  do  not  involve  such  risk, 
and  in  which  the  carrier  stands  in  the  same 
relation  to  the  passenger  as  do  other  busi- 
ness men  from  whom  such  peculiar  care  is 
not  required.  Hence,  while  a  carrier  must 
use  ordinary  care  to  make  the  means  of  ap- 
proach and  departure  and  other  accessories 
safe  for  the  use  of  passengers,  he  is  not  re- 
quired to  use  any  hlRlier  degree  of  care  with 
reference  to  these  things.  Therefore,  with 
rejrard  to  platforms,  stairs,  waiting  rooms  in 
a  station,  the  ground  surrounding  it,  and 
other  premises  of  a  railroad  company,  its 
obligation  to  passengers  )s  only  one  of  ordi- 
nary care,  in  common  with  that  of  all  other 
occupants  of  land  or  buildings  inviting  per- 
sons to  enter  thereon  for  compensation,  since 
passengers  are  no  more  endangered  in  such 
places  than  they  are  In  similar  premises  not 
belonging  to  a  railroad  company."  Railway 
Co.  V.  Marlon,  104  Ind.  239,  3  N.  E.  874;  Kel- 
ley  V.  Railway  Co..  112  N.  Y.  443,  20  N.  B. 
383,  3  li.  R.  A.  74;  LafBin  v.  Railway  Co., 
106  N.  Y.  136,  12  N.  E.  599,  60  Am.  Rep.  4.03; 
Falls  V.  Railway  Co.,  97  Cal.  114,  31  Pan.  001; 
Moi-eland  v.  Itailway  Co.,  141  Mass.  31,  6  N. 
B.  225;  Jordan  v.  Railway  Co.,  165  Mass.  346, 


43  N.  E.  Ill,  32  L.  R.  A.  101,  52  Am.  St  Rtp. 
522;  Stokes  v.  Railway  Co.,  107  N.  C.  17a  11 
S.  E.  909;  McDonald  v.  Railway  Co.,  2»; 
Iowa,  124,  95  Am.  Dec.  114;  Railway  Co.  v. 
Reeves,  116  Ga.  743,  42  S.  E.  1015.  The  other 
class  of  cases  hold  in  the  main  that  thf  o:ir- 
rler's  duty  to  a  passenger  is  the  exerclss.-'  of 
the  highest  care  at  all  times  that  the  rela- 
tion subsists,  from  the  time  that  a  person 
becomes  a  passenger  until  he  ceases  to  lie 
such,  bis  Journey  is  completed,  and  he  has 
left  the  carrier's  premises.  A  few  of  the 
cases  holding  the  carrier  to  the  same  degr«» 
of  care,  with  reference  to  a  person  who 
has  become  a  passenger,  from  the  time  he 
assumes  such  relation  until  within  a  reason- 
able time  after  his  alighting  from  the  train 
and  departure  from  the  platform  or  station 
at  his  destination,  are  as  follows:  Gaynor 
V.  Old  Colony  &  N.  R.  Co.,  100  Mass.  208,  9T 
Am.  Dec.  96;  Grand  Rapids  &  I.  R.  Co.  t. 
Martin,  41  Mich.  667,  3  N.  W.  173;  Knisht 
V.  Portland  S.  &  P.  R.  Co.,  50  Me.  234.  96 
Am.  Dec.  449;  Warren  v.  Pitchburg  R.  Co., 
8  Allen,  227,  85  Am.  Dec.  700;  Webster  t. 
Pitchburg  R.  Co.  (Mass.)  37  N.  E.  165,  24  L. 
R.  A.  521;  Dodge  v.  Boston  &  B.  S.  S.  Co., 
148  Mass.  207,  19  N.  B.  373,  2  L.  R.  A.  83,  12 
Am.  St.  Rep.  541;  Weston  &  N.  Y.  Blev.  R. 
Co.,  73  N.  Y.  595;  Norfolk  &  Western  R.  R. 
Co.  V.  Galllher,  89  Va.  639, 16  S.  E.  935;  Bnrke 
v.  Chicago  &  N.  W.  R.  Co.,  108  111.  App.  .'wr>: 
Krantz  v.  R.  G.  W.  Ry.  fTtah)  41  Pac.  717.  30 
L.  R.  A.  297;  Johns  v.  C.  C.  &  A.  R.  Co.  (P. 
C.)  17  S.  B.  698,  20  L.  R.  A.  520,  89  Am.  St. 
Rep.  709. 

The  question  as  to  which  of  these  two  rules 
governs  the  liability  of  railroads  for  injuries 
to  passengers  upon  their  station  platforms 
or  premises  in  this  state,  as  presented  by  the 
pleading  in  this  case,  depends  upon  the  prop- 
er construction  to  be  given  to  the  phrase  "a 
passenger  while  being  transported  over  its 
road."  If  the  intention  of  the  Legislature 
was  that  this  phrase  should  be  construed  lit- 
erally, then  a  passenger  not  actually  in  pro- 
cess of  being  moved  or  carried  from  one  poin: 
to  another  would  not  he  within  the  protection 
of  the  statute.  This  court,  however,  has  re- 
cently had  occasion  to  construe  this  phrase 
to  some  extent.  In  the  case  of  Chioafro.  R. 
I.  &  P.  R.  R.  Co.  V.  Sattlcr  (Neb.)  90  X.  W. 
649,  67  L.  R.  A.  .S90,  this  provision  is  dis- 
cussed with  reference  to  the  facts  in  thnt 
case  where  a  passenger  left  the  train  on  hi.s 
own  volition  for  a  purpose  not  Incident  to 
the  Journey.  In  that  case  It  is  said:  "Wo  .ttp 
agreed  that  the  words  'whUe  being  transport- 
ed over  its  road'  Is  a  qualifying  phrase,  in- 
tended to  limit  liability  on  the  part  of  the 
company,  and  that  we  must  give  It  the  fon-e 
intended  by  the  Legislature.  We  cannrtt. 
however,  agree  with  the  plaintiff  in  error  that 
it  was  intended  to  exclude  all  passengers  w!io 
leave  the  car  provided  for  them  by  the  car- 
rier. It  is  well  known  that  many,  perhaps 
most,  roads  provide  eating  houses  and  other 
accommodations  for  the  comfort  or  conven- 
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ieiic«  of  their  patrons,  and  that  regular  stops 
are  made  for  meals,  requiring  the  passengers 
to  leave  the  car  in  whlcb  they  are  being 
transported,  and  often  to  cross  numerous 
traclis  on  their  way  to  and  from  the  car  to 
the  dining  room  or  restaurant.  In  such 
cases  one  does  not  lose  his  charactor  as  a 
passenger  in  the  course  o(  transportation  orer 
the  road,  or  the  protection  of  the  statute. 
The  duty  of  the  company  to  provide  him  safe 
egress  and  ingress  for  such  necessities  as  are 
required  on  his  Journey,  and  which  the  road 
assumes  to  furnish,  and  which  it  Invites  him 
to  partalce  of.  Is  no  less  stringent  than  to  fur- 
nish him  safe  passage  on  its  cars.  While 
seated  In  the  dining  room  of  the  company  he 
is  under  its  control,  and  must  conform  to  Its 
ri'les.  as  fully  as  while  on  the  train:  and 
while  tiius  subject  to  the  rules  and  regula- 
tions of  the  company  he  Is  their  passenger, 
entitled  to  like  protection  from  damage  from 
the  operating  of  the  road  as  while  seated  In 
the  car,  proceeding  on  his  Journey.  We  be- 
lieve and  hold  that  it  was  Intended  to  Include 
in  the  words  'while  being  transported  over 
Its  road'  all  passengers  actually  on  the  train, 
whether  the  same  is  in  motion  or  standing  on 
any  part  of  the  road;  and  it  further  Includes 
those  passengers  leaving  the  train  for  any 
nt'cessary  purpose  Incident  to  their  Journey, 
such  as  a  change  of  cars,  or  to  procure  re- 
freshments at  any  point  v.-here  the  same  is 
furnished  by  the  compaii.v,  and  where  an 
express  or  implied  invitation  Is  extended  to 
the  passengers  to  leave  tlie  car  for  that  pur- 
pose." The  phrase,  tlien,  is  not  In  all  cases 
to  be  literally  construed. 

If  a  person  who  has  left  the  train  for  any 
necessary  purpose  incident  to  the  Journey, 
such  as  to  procure  refreshments  at  a  point 
where  the  same  is  furnished  by  the  company, 
is.  while  upon  the  platform  on  his  way  to 
the  eating  house,  and  during  his  return  to 
the  train,  "a  passenger  being  transported" 
within  the  contemplation  of  the  statute,  is 
not  the  intending  passenger  who  has  pur- 
chased bis  ticket,  and  who  may  walk  side  by 
side  with  him  upon  the  station  platform  on 
bis  way  to  the  same  coach,  equally  a  passen- 
ger being  transported?  He  is  upon  the  com- 
pany's premises  furnished  to  him  for  the  pur- 
pose of  procuring  his  ticket  and  giving  him 
access  to  the  train,  and  has  begun  his  Jour- 
ney. Should  an  injury  occur  to  both,  can  one 
rule  be  applied  to  an  action  brought  by  the 
passenger  who  was  returning  from  the  din- 
ing room  to  the  train,  and  another  rule  to 
the  passenger  who  was  walking  with  him 
from  the  waiting  room  or  ticket  office  to  the 
same  train?  Further  than  this,  how  can  a 
reasonable  distinction  be  drawn  between  the 
duty  of  the  railroad  company  to  the  pas- 
senger sitting  In  a  train  about  to  move  from 
the  station,  and  a  passenger  upon  the  plat- 
form, or  in  the  station  house,  ready  to  take 
the  train  and  begin  his  journey? 

It  is  argued  In  the  defendant's  brief  that 
tlie  T>egislature,  in  adopting  the  language  of 


the  courts  when  defining  the  class  of  pas- 
sengers entitled  to  the  highest  degree  of 
care,  adopted  the  same  meaning  and  con- 
struction as  was  given  to  that  language  by 
those  courts.  But,  as  we  have  seen,  the 
courts  are  not  uniform  in  their  holdings  in 
this  respect,  and,  from  the  whole  course  of 
legislation  and  judicial  construction  within 
this  state,  we  believe  that  the  Jjegislature, 
by  the  use  of  the  language  quoted  in  the 
section  under  consideration,  Intended  no  more 
and  no  less  than  that  every  individual  to 
whom  the  carrier  owed  the  care  due  a  pas- 
senger should,  as  long  as  the  relation  exist- 
ed, be  within  its  terms,  but  that  when  the 
relation  ceased,  either  by  voluntary  disre- 
gard of  reciprocal  rights  and  duties  of  the 
passenger,  as  in  the  Sattler  Case,  or  l>y  dis- 
regard of  the  reasouxibie  rules  and  regula- 
tions of  the  carrier  on  the  part  of  the  pas- 
senger, or  by  his  criminal  negligence,  the 
carrier  becomes  absolved  upon  his  part  from 
the  presumption  of  negligence  created  by  the 
statute;  or,  to  place  the  Idea  In  other  words, 
that  from  the  time  the  Intending  passenger 
places  himself  under  the  charge  of  the  car- 
rier, as  he  begins  his  journey,  until  he  Is  af- 
forded the  opportunity  to  leave  the  premises 
of  the  carrier  at  its  termination,  he  is  "a  pas- 
senger being  transported,"  unless,  by  some 
act  not  attributable  to  the  carrier,  the  rela- 
tion ceases. 

When  does  the  relation  of  carrier  and  pas- 
senger begin?  With  but  minor  differences 
depending  upou  the  circumstances  in  each 
particular  case,  the  courts  are  generally 
agreed  upon  this  point.  The  general  rule 
seems  to  be  that  where  a  person  intending 
to  take  passage  upon  a  train  goes  into  a  sta- 
tion within  a  reasonable  time  prior  to  the 
hour  of  departure  of  the  train.  In' a  proper 
manner,  and  there,  either  by  the  purchase  of 
a  ticket  or  In  some  other  manner,  indicates 
to  the  carrier  bis  Intention  to  take  luissage, 
from  that  time  on,  while  waiting  for  his 
train,  he  is  entitled  to  all  the  rights  and  privi- 
leges of  a  passenger.  In  Klliott  upon  Rail- 
roads, p.  2459,  note  1,  it  Is  said  that  the  true 
doctrine  Is  announced  by  the  Supreme  Court 
of  Massachusetts  In  Webster  v.  FItchburg 
R.  Co.,  161  Mass.  298,  37  N.  E.  165,  24  L.  R. 
A.  521.  In  that  case  a  person  who  held  a 
ten-trip  ticket  was  struck  and  killed  by  a 
train  when  he  was  running  rapidly  from 
the  direction  of  the  public  street,  across  the 
defendant's  premises  outside  of  the  passen-  ■ 
ger  station,  to  the  track  on  which  was  an  in- 
coming train,  apparently  with  a  view  to 
take  another  train  which  was  about  to  start 
for  Boston  on  the  track  beyond.  It  was  con- 
tended that,  inasmuch  as  he  had  previously 
obtained  a  ticket,  and  was  on  the  defend- 
ant's premises  in  a  place  designed  for  the 
use  of  passengers  outside  of  the  station,  and 
was  about  to  take  a  train,  he  had  become  a 
passenger.  The  court,  however,  says;  "One 
becomes  a  passenger  on  a  railroad  wlien 
he  puts   himself  Into  the  care  of  the  rail- 
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ever  any  formal  act  of  delivery  of  one's 
person  into  the  care  of  the  carrier,  or  of  ac- 
ceptance by  the  carrier  of  one  who  presents 
himself  for  transportation,  and  so  the  ex- 
istence of  the  relation  of  passenger  and  car- 
rier is  commonly  to  be  implied  from  circum- 
stances. These  circumstances  must  be  such 
as  to  warrant  an  implication  that  the  one 
has  offered  himself  to  be  carried  on  a  trip 
about  to  be  made,  and  that  the  other  has  ac- 
cepted his  otter,  and  has  received  him  to  be 
properly  cared  for  until  the  trip  Is  begun, 
and  then  to  be  carried  over  the  railroad.  A 
railroad  company  holds  Itself  out  as  ready 
to  receive  as  passengers  all  persons  who  pre- 
sent themselves  in  a  proper  condition,  and 
In  a  proper  manner,  at  a  proper  place,  to 
be  carried.  It  Invites  everybody  to  come  who 
is  willing  to  be  governed  by  its  rules  and 
regulations.  In  a  case  like  this,  the  ques- 
tion is  wiiether  the  person  has  presented  him- 
self in  readiness  to  be  carried,  under  such 
circumstances  in  reference  to  time,  place, 
manner,  and  condition  that  the  railroad  com- 
pany must  be  deemed  to  have  accepted  him 
as  a  passenger."  The  rule  stated  in  this 
case  has  been  approved  and  cited  many  times 
since  its  announcement,  both  by  text-writers 
and  by  courts,  and  we  believe  the  doctrine 
stated  to  be  sound.  If  the  plaintiff  has  not 
brought  himself  within  this  rule,  he  was  not 
a  passenger,  and  never  became  such  In  the 
eye  of  the  law,  and  unless,  by  the  allega- 
tions of  his  petition,  he  is  within  the  class, 
his  petition  will  not  state  a  cause  of  action. 
It  will  be  observed  that  the  petition  contains 
no  allegation  In  regard  to  the  time  when  the 
train  upon  which  he  was  Intending  to  take 
passage  was  due  to  depart  from  Norfolk.  It 
alleges  the  purchase  of  a  ticket  but  that 
alone  does  not  make  a  person  a  passenger. 

In  Illinois  Central  R.  Co.  v.  O'Keefe,  168 
111.  115,  48  N.  E.  294,  39  L.  R.  A.  150,  61  Am. 
St.  Rep.  68,  It  Is  said:  "One  does  not  be- 
come a  passenger  imtil  he  has  put  himself  in 
charge  of  the-  carrier,  and  has  been  expressly 
or  impliedly  received  as  such  by  the  carrier. 
The  piwchase  of  a  ticket  does  not  make  one 
a  passenger,  unless  be  comes  under  the 
charge  of  the  carrier  and  is  accepted  for  car- 
riage by  virtue  of  It"  This  case  Is  reported 
In  61  Am.  St.  Rep.  68,  with  a  monographic 
note  upon  the  general  subject  of  who  are  pas- 
sengers and  when  they  become  such. 

In  Illinois  Central  Ry.  Co.  v.  Laloge,  69  S. 
W.  795,  24  Ky.  Law  Rep.  693,  62  L.  R.  A. 
405,  the  facts  were  that  a  passenger  went  to 
the  railroad  station  five  honrs  before  her 
train  was  due,  and  was  assaulted.  A  stat- 
ute of  Kentucky  requires  the  ticket  office  and 
waiting  room  to  be  open,  lighted,  and  warm- 
ed .'M)  minutes  before  train  time.  The  court 
held  that  it  was  the  duty  of  the  carrier  to 
provide  such  facilities  for  Intending  passen- 
gers within  a  reasonable  time  before  the  de- 


tbe  departure  of  the  train,  the  plaixttifl  did 
not  become  a  passenger ;  that  there  was  no 
obligation  upon  the  railroad  to  fornleh  ac- 
commodations for  the  entertainment  for  an 
indefinite  length  of  time  of  those  who  ccm- 
template  in  the  future  becoming  Its  passec- 
gers ;  that  there  was  no  invitation,  either  «- 
press  or  implied,  until  within  30  minutes  be- 
fore train  time;  and  tliat,  consequently,  it 
owed  no  duty  to  the  plaintiff  other  or  differ- 
ent from  that  owing  to  any  ordinary  persoL, 

In  Phillips  V.  Southern  Ry:  Co.,  124  X.  C 
123,  32  S.  E.  388,  45  L.  R.  A.  163,  the  cir 
cumstances  were  that  a  person  went  to  tL<- 
railroad  station  five  hours  before  train  tinit 
The  carrier  had  a  rule  to  close  its  waitiu.- 
room  until  30  minutes  before  the  time  of  dt- 
parture  of  each  train.  The  night  was  coM 
the  plaintiff  was  ejected,  and  was  injured  b; 
the  contraction  of  a  severe,  cold  and  snt>M^ 
quent  Illness.  In  the  opinion  the  court  say;-' 
"A  party  coming  to  the  railroad  station  witii 
the  Intention  of  taking  the  defendant's  next 
train  becomes.  In  contemplation  of  law.  a 
passenger  on  defendant's  road,  provided  ihr. 
his  coming  Is  wltMn  a  reasonable  time  be  • 
fore  the  time  for  departure  of  said  train 
To  constitute  him  such  passenger,  it  is  nvi 
necessary  that  he  should  liave  purchase*!  hi- 
tlcltet,  as  seems  to  have  been  considered  bj 
his  honor.  1  Fetter,  Carr.  Pass.  §  28&  Bm 
the  purchase  of  the  ticket  would  probably  b-.- 
considered  the  highest  evidence  of  his  inten- 
tion. But  still  It  is  bis  coming  to  tbe  sta- 
tion within  a  reasonable  time  before,  witt 
the  intention  to  take  the  next  train,  that  cre- 
ates the  relation  of  passenger  and  carrier." 

Another  instructive  case  is  L.  &  N.  R.  C-.'. 
V.  Reynolds  (Ky.)  71  S.  W.  516,  decided  ii: 
1903.  The  plaintiff  had  gone  to  tbe  station 
to  take  a  train  at  11  p.  m.  His  train  wu- 
late,  though  he  testified  he  did  not  know  ttiis. 
While  he  was  standing  on  the  platfomi. 
about  16  feet  from  the  track,  he  was  struck 
by  a  piece  of  coal  which  fell  from  a  train 
which  was  passing  rapidly  by  with  loadeil 
coal  cars,  and  was  severely  Injured.  Tbo 
court  said:  "Appellee  was  rightfully  on  the 
platform  and  sustained  the  relation  of  pa<^ 
senger  to  appellant  for  he  was  there  to  tab" 
the  train,  and,  the  waiting  room  being  close.], 
had  a  right  to  be  on  the  platform.  It  ma? 
train  time,  and  so  be  had  a  right  to  come  tt* 
the  station  at  this  time  to  take  the  train: 
and  if  It  be  true  that  he  was  told  the  trair. 
was  late,  being  at  tbe  station,  he  had  a  ri.?bi 
to  remain  there  and  wait  for  it"  Wltli 
these  views  we  concur. 

A  railroad  company  Is  not  bound  to  for- 
nlsh  a  place  of  entertainment  for  persons 
who  may  intend  at  some  future  time  to  lie- 
come  passengers  over  its  road;  and  socli  a 
person  who  resorts  to  its  station,  or  who 
stands  upon  its  platform  exposing  himself  to 
such  dangers  and  risks  as  may  naturally  and 
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2.  No  notice  is  required  to  be  given  of  a  sale 
of  real  estate  for  taxes  delinquent  for  a  period 
of  over  live  years,  which  is  to  be  sold  nnder  the 
provisions  of  chapter  76,  p.  519,  Sess.  Laws 
1903. 

a.  The  fact  that  no  notice  of  sale  is  required 
other  than  that  contained  in  the  act  itself  does 
not  render  it  void  as  taking  property  without 
due  process  of  law. 

b.  The  notice  ^iven  and  required  to  be  given 
under  the  provisions  of  the  general  revenue  act 
(article  1,  c.  77,  Comp.  St.  1903,  S  193  et  seq.) 
for  the  sale  of  real  estate  for  delinquent  taxes 
is  not  a  notice  of  a  sale  under  the  special  pro- 
visions of  said  chapter  76,  p.  519,  Sess.  I^ws 
1903. 

3.  Taxes  and  special  assessments  levied  on 
real  estate  under  the  general  revenue  laws  of 
this  state  create  no  personal  liability  against 
the  owner  for  the  payment  of  which  a  judgment 
in  personam  can  be  obtained.  It  is  the  property 
alone  which  is  assessed  that  can  be  resorted  to 
and  taken  in  satisfaction  of  the  taxes  levied 
against  the  same. 

a.  A  release  or  discharge  of  the  lien  of  taxes 
or  any  portion  thereof  assessed  and  levied  on 
real  estate  operates  as  a  release,  discharge,  and 
cancellation  of  such  taxes  for  any  and  all  pur- 
poses. 

4.  The  provisions  of  the  act  of  the  Legislature 
(chapfer  76,  p.  519.  Sess.  Laws  1903)  examined, 
considered,  and  held  to  be  in  conflict  with  sec- 
tion 4,  art  9,  of  the  CJonstitution,  which  de- 
clares that  the  Legislature  shall  have  no  power 
to  release  or  discharge  any  person  or  corpora- 
tion from  their  or  its  proportionate  share  of 
taxes,  nor  shall  commutation  of  such  taxes  be 
authorized  in  any  form  whatever. 

(Syllabus  by  the  Court.) 

Suit  by  the  city  of  Beatrice  against  Wil- 
liam W.  Wright,  county  treasurer  of  Gage 
county,  and  others.    Decree  for  plaintiff. 

M.  B.  Davis,  for  plalutiff.  Griggs,  Rliia- 
kor  &  Bibb,  for  defendants. 

HOLCOMB,  C.  J.  This  la  an  original  ac- 
tion brought  in  this  court  for  the  purpose  of 
enjoining  the  defendant,  the  counly  treasur- 
er of  Gage  county,  from  perfecting  an  at- 
tempted sale  of  certain  lots  or  parcels  of  real 
estate  for  a  small  portion  only  of  the  delin- 
quent taxes  assessed  against  the  same,  and 
from  issuing  certificates  of  sale  of  said  real 
estate  to  the  defendant  Bibb,  the  purchaser, 
and  from  canceling  the  remainder  of  the 
taxes  assessed  against  said  property,  and  for 
other  similar  relief  in  order  to  make  the  in- 
junction effective.  The  attempted  sale  of 
the  real  estate  by  the  county  treasurer  which 
It  is  sought  to  have  enjoined  was  made  In 
pursuance  and  under  the  provisions  of  chap- 
ter 70,  p.  519,  Sess.  Laws  1903,  being  "An 
act  to  provide  for  the  sale  of  lots  and  lands 
for  taxes  and  assessments  delinquent  for  five 
years  or  more  and  the  execution  of  deeds  for 
the  same."  The  pleadings  consist  of  the  pe- 
tition, an  answer  thereto,  and  a  demurrer  to 
the  new  matter  found  In  the  answer.  From 
the  pleadings  it  Is  made  to  appear  that  three 
certain  lots  in  the  city  of  Beatrice  had  been 
nssoKsod  for  general  revenue  purposes  and  for 
special  taxes  for  local  iiiiproveuients.  the 
whole  amount,  with  interest,  aggregating 
more  than  !?;>,3fK),  and  which  had  been  due 
and  delinquent   for  more   than  five  years; 


that  the  amount  of  such  delinqnent  taxes  ex 
ceeded  the  assessed  valuation  of  each  traci 
against  which  assessed ;  and  that  the  actual 
value  of  the  premises  exceeded  the  amount 
of  the  assessments  due  and  delinquent  stand- 
ing against  the  same.  It  further  appears 
tliat  ou  the  first  Monday  of  November,  iiM)S. 
the  treasurer  of  said  county  offered  eacb  of 
said  lots  or  parcels  of  real  estate  for  sale  for 
the  delinquent  taxes  assessed  against  the 
same  to  the  highest  bidder,  and  tiiat  the  de- 
fendant Bibb  bid  the  sum  of  $1  on  each  of 
said  lots,  and,  no  one  else  bidding,  the  treas- 
urer declared  each  of  them  to  be  sold  to  tih- 
said  defendant,  and  that  the  dcfcndiint  Mos- 
cbel,  the  owner  of  said  lots,  was  present  at 
said  sale.  The  above  are  the  only  averment" 
standing  admitted  by  the  pleadings  which  it 
Is  deemed  necessary  to  lncori>orate  in  this 
opinion. 

The  recent  enactment  of  the  Legislature, 
under  which  these  proceedings  were  Iiad.  pro- 
vides, in  substance,  that  where  taxes  and  as- 
sessments on  any  real  estate  shall  have  c(m>- 
tinued  delinquent  for  a  period  of  five  years 
or  more,  and  tlie  total  amount  thereof  shall 
exceed  the  value  of  the  property  as  returue-l 
by  the  assessor,  then  it  shall  be  the  duty  of 
the  county  treasurer,  commencing  on  the  firs: 
Monday  of  November  and  continning  from 
day  to  day,  to  offer  said  property  for  sale  to 
the  highest  bidder  for  cash,  and  to  isstie  a 
certillcato  of  sale  showing  the  purchasers  to 
be  entitled  to  a  deed  at  the  expiration  of  two 
years  from  the  date  of  sale,  provided  the 
property  has  not  sooner  been  redeemed  br 
the  owner  or  a  llenholder.  Such  purcha.-i  t. 
It  is  declared,  shall  take  the  property  pur- 
chased, upon  the  payment  of  his  bid,  dis- 
charged of  all  liens  for  taxes  and  asseRsir.e:.;-: 
delinquent  up  to  date  of  sale :  and  the  coun- 
ty treasurer  shall,  ujiou  the  sale  of  s-,i  i. 
property,  cancel  all  taxes  and  assessments 
delinquent  thereon  at  the  date  of  the  sale. 
It  Is  then  provided  that  the  owner  or  an; 
llenholder  may  at  any  time  have  the  right  t.i 
redeem  the  property  by  paying  to  the  county 
treasurer,  for  the  use  and  benefit  of  the  pur- 
chaser, the  amount  for  which  the  proiRTty 
has  been  sold,  with  20  per  cent  Interest  for 
a  period  of  two  years,  if  not  sooner  redeem- 
ed, and  10  per  cent  thereafter.  Provisions 
are  made  for  the  issuance  of  a  deed  at  the 
expiration  of  two  years  from  the  date  of 
sale,  and  the  act  Is  declared  to  be  cumula- 
tive and  not  exclusive  in  respect  to  the  rem- 
edy for  the  enforcement  of  liens  and  the  <•,  :- 
lection  of  delinquent  taxes  by  the  sale  of  the 
property  or  otherwise.  Chapter  76,  p.  519. 
Sess.  Laws  1903. 

The  validity  of  the  law  the  substance  of 
which  has  Just  been  given  is  challenged  on 
several  different  grounds,  among  them  beia: 
tlic  contention  that  Its  provisions  are  in  c«>n- 
ttict  with  section  4,  art  9,  of  the  Constitu- 
tion ;  that  It  Is  amendatory  in  charaft>T, 
and  as  such  In  Its  passage  and  enac-tiii«-nt 
there  was  a  failure  to  comply  vrtth  the  i>e\- 
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visloDB  of  section  2,  art  8,  of  tbe  Oonatita- 
tion ;  that  no  notice  is  required  for  the  sale 
of  the  real  estate  wMch  is  subject  to  sale  un- 
der the  proYlBlons  of  tbe  act;  and  that  It 
operates  to  deprive  tbe  owner  of  his  prop- 
erty wltbont  due  process  of  law.  Othor  ob- 
jections are  urged  which  we  find  It  unnec- 
essary to  discuss  or  determine  in  the  disposl- 
tiou  of  tbe  case. 

l'.  The  principal  contention  of  tbe  plaintiff 
pertains  to  alleged  Invalidity  of  tbe  act 
under  which  the  defendant,  tbe  county  treas- 
urer. Is  proceeding,  because  it  violates  sec- 
tion 4  of  article  d  of  tbe  Constitution,  whlcb 
declares:  "Tbe  Legislature  shall  have  no 
power  to  release  or  discbarge  any  county, 
city,  township,  or  district  whatever,  or  the 
inhabitants  thereof,  or  any  corporation,  or 
the  property  therein,  from  their  or  Its  pro- 
portionate share  of  taxes  to  be  levied  for 
state  purposes,  or  due  any  municipal  corpora- 
tion, nor  shall  conuuntation  for  such  taxes 
be  authorized  in  any  form  whatever." 

In  answer  to  this  objection,  it  is  Insisted 
by  counsel  for  defendants  that  the  authority 
sought  to  be  conferred  by  tbe  act  in  ques- 
tion In  no  way  conflicts  with  tbe  provisions 
quoted,  and  that  the  sale  of  the  property 
for  delinquent  taxes  as  therein  provided,  and 
the  cancellation  of  the  tax  remaining  unsat- 
isfied after  such  sale,  does  not  operate  as  a 
release  or  discharge  of  such  taxes,  nor  does 
the  payment  of  a  less  amount  than  tbe  taxes 
due  ^ect  a  commutation  of  such  taxes, 
within  the  meaning  of  tbe  organic  law.  Pre- 
liminary to  a  discussion  of  this,  tbe  vital 
question  in  the  case.  It  may  be  well  to  sub- 
mit some  observations  In  relation  to  tbe 
scope  and  effect  of  the  act  under  consider- 
ation, and  tbe  proper  rule  of  construction  to 
be  invoked  In  the  determination  of  the  ques- 
tion of  its  alleged  conflict  with  the  para- 
mount law.  In  this  connection  it  Is  urged 
by  tbe  defendants  that  the  operation  and  en- 
forcement of  the  law  provides  only  for  a  due 
and  orderly  sale  of  real  property  against 
which  the  taxes  are  delinquent  for  five  years 
or  more,  for  what  It  will  bring  In  the  open 
market;  thus  merging  tbe  statutory  tax  lien 
on  tbe  property  In  the  title  of  the  purchaser 
thereof,  and  thereby  effectuating  a  release 
from  tbe  nnsatisfled  taxes,  which  It  Is  In- 
sisted Is  manifestly  an  exercise  of  power 
properly  belonging  to  the  Legislature  and 
exclusively  within  its  province.  It  may  be 
stated,  we  think,  that  this  might  possibly 
be  tbe  result  of  the  operation  of  the  law  In 
some  instances;  but,  even  If  this  be  true,  it 
would  not,  upon  the  question  of  the  constl- 
tutionallty  of  tbe  law,  be  decisive  of  the  mat- 
ter. The  vital  point  to  be  determined  is, 
what  is  authorized  to  be  done?  The  constl- 
tntlonal  validity  of  tbe  law  is  to  be  tested, 
not  by  what  possibly  has  been  or  may  be 
done  under  It,  but  by  what  can  by  Its  au- 
thority be  done.  What  does  tbe  law  author- 
ize to  be  done  under  and  by  virtue  of  Its 
provisions?    This  is  the  test  and  this  Is  tbe 
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doctrine  to  be  applied  in  reaching  a  conclu- 
sion on  the  question  of  its  validity.  Stuart 
V.  Palmer,  74  N.  T.  183,  30  Am.  Rep.  289; 
Thomas  v.  Gain,  35  Mich.  155,  24  Am.  Rep. 
536;  Davidson  v.  New  Orleans,  06  U.  S.  97, 
24  L.  Ed.  616;  San  Mateo  County  v.  South- 
ern Paa  B.  Co.  (C.  C.)  IS  Fed.  722;  Brown 
V.  City  of  Denver  (Colo.  Sup.)  8  Pac.  456.  If 
tbe  aqt  tbe  valldi^  of  which  Is  challenged 
authorizes  a  method  of  procedure  which  in 
its  workings  results  Inevitably  in  the  release 
of  taxes  and  assessments  Justly  due  and  for 
which  the  property  Is  legally  liable,  or  If 
In  its  enforcement  it  authorizes  essentially 
and  in  substance  a  commutation  of  the  tax- 
es assessed  against  the  real  estate  sold,  this, 
under  the  doctrine  of  the  authorities  cited, 
brings  it  In  conflict  with  tbe  fundamental 
law,  and  its  enactment  must  be  held  as  being 
in  excess  of  legislative  power. 

2.  It  Is  argued  by  the  plaintiff  that  the 
law  is  Invalid  for  that  no  notice  of  the  pro- 
posed sale  of  real  estate  imder  tbe  provisions 
of  the  act  is  required,  and  that  none  bad 
been  given  before  the  sale  of  the  lots  com- 
plained of  was  made  by  the  county  treasurer, 
and  therefore  that  he  acted  without  au- 
thority. To  this  a  twofold  answer  Is  re- 
turned by  defendant's  counsel:  First,  it  is 
argned  that  whether  or  not  notice  shall  be 
given  is  wholly  discretionary  with  tbe  Leg- 
islature, the  statute  itself,  providing  for  a 
sale  on  the  flrst  Monday  of  November  of  all 
real  property  on  which  taxes  are  delinquent 
for  over  five  years,  and  which,  with  Interest, 
equal  tbe  assessed  value  of  the  property  to 
be  sold.  Is  In  Itself  snffldent  notice,  and  that 
every  property  holder  Is  charged  with  knowl- 
edge of  these  provisions,  is  bound  to  know 
whether  tbe  taxes  have  been  paid,  and  that 
no  other  or  different  notice  is  required.  For 
the  purposes  of  this  case  it  may  be  granted 
that  no  notice  other  than  that  which  the  law 
Itself  gives  Is  required.  In  so  far  at  least 
as  tbe  question  of  due  process  of  law  is  af- 
fected. The  assessment  and  levy  of  the  tax- 
es against  the  pr(4)er^  having  been  made 
with  an  opportunity  of  tbe  lot  owner  to  be 
heard  and  for  the  correction  of  errors  and 
irregularities,  this  constitutes  the  taking  of 
bis  property  for  taxes  by  due  process  of  law, 
and  therefore  no  further  notice  is  required 
than  that  given  by  statute  of  the  steps  there- 
after taken  to  enforce  against  the  property 
the  collection  of  the  taxes  or  the  sale  there- 
of In  satisfaction  of  the  same. 

It  Is,  however,  urged  In  the  second  place 
that  pnbllc  notice  was  In  fact  given.  This 
contention  is  predicated  on  tbe  idea  that 
lands  subject  to  sale,  under  the  provisions 
of  chapter  76,  for  delinquent  taxes,  are  nec- 
essarily Included  and  advertised  for  sale 
with  all  other  lanih  In  the  published  notice 
required  by  the  general  revenue  act  to  be 
given  by  the  county  treasurer  for  the  sale  of 
all  lands  on  which  taxes  are  due  and  delin- 
quent for  one  or  more  of  the  years  previous 
to  the  time  of  giving  such  notice^    To  this 
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view  of  the  matter  we  cannot  give  our  con- 
sent The  notice  required  to  be  given  under 
the  general  revenue  law  of  the  sale  of  all 
lands  and  lots  for  delinquent  taxes,  as  pro- 
vided by  that  act.  Is  not  a  notice  that  any 
real  estate  will  be  sold  under  the  provisions 
of  chapter  76,  the  act  under  consideration. 
In  fact,  the  notice  given  of  the  sale  of  lands 
generally  for  delinquent  taxes  negatives  the 
idea  that  the  real  estate  thus  advertised  ^iU 
be  sold  under  the  authority  conferred  or 
sought  to  be  conferred  by  the  act  the  au- 
thority of  which  Is  challenged  in  the  case  at 
bar.  The  general  notice  referred  to  is  re- 
quired to  be  given  under  the  provisions  of  ar- 
ticle 1,  c.  77,  Comp.  St  1903,  §  193  et  seq. 
The  notice  therein  contemplated  and  the  no- 
tice actually  given  is  that  the  real  estate 
against  which  the  taxes  are  assessed  and  re- 
maining delinquent,  or  as  much  thereof  as 
may  be  necessary,  will  be  sold  to  satisfy  not 
a  part,  but  all,  of  the  taxes,  interest,  and 
costs,  and  that  all  lands  and  lots  remaining 
unsold  at  the  close  of  the  public  sale  will  be 
sold  at  private  sale  as  by  law  provided,  and 
that  at  the  private  sale  thus  contemplated 
the  land  will  be  sold  only  to  a  person  who 
will  pay  the  amount  of  all  taxes,  Interest, 
penalty,  and  costs.  In  other  words,  the  no- 
tice provides  that  real  estate  will  be  sold  at 
public  or  private  sale  to  those  only  who  will 
bid  the  full  amount  of  all  taxes,  Interest,  and 
costs  charged  against  the  same.  It  Is  ob- 
vious that,  under  the  notice  thus  given  and 
the  provisions  of  the  general  law  referred  to, 
the  sale  of  real  estate  for  delinquent  taxes 
can  be  effectuated  only  by  a  payment  of  the 
full  amount  including  interest  and  costs, 
properly  chargeable  against  the  same.  In- 
stead, then,  of  the  general  notice  serving  to 
notify  prospective  buyers  and  the  public  gen- 
erally that  the  real  estate  described  will  be 
sold,  under  the  provisions  of  chapter  76,  for 
whatever  it  may  bring,  whether  more  or  less 
than  the  taxes  due,  on  competitive  bidding 
at  a  public  sale,  it  provides  Just  the  contrary. 
The  notice  given  In  connection  with  the  sale 
of  lands  under  the  general  revenue  law  is 
specific  on  the  point  that  the  real  estate  or 
such  part  as  is  necessary  will  be  sold  for 
enough  to  pay  the  full  amount  charged 
against  the  same,  and  if  not  so  sold  will  be 
offered  at  private  sale  for  a  like  amount — no 
more  or  less.  The  provisions  of  the  general 
revenue  act  for  a  sale  of  real  estate  for  de- 
linquent taxes  Is  BO  different  and  inconsistent 
with  the  special  provisions  contained  in  chap- 
ter 76  that  a  notice  of  sale  under  the  former 
conveys  no  information,  direct  or  remote,  of 
a  contemplated  sale  under  the  provisions  of 
the  latter  act  It  Is  therefore  apparent  that  in 
dealing  with  the  questions  presented  In  the 
case  at  bar  the  act  must  be  treated  as  though 
no  notice  was  given  or  required  other  than 
that  contained  in  the  act  Itself. 

3.  In  the  determination  of  the  validity  of 
this  act  and  In  construing  its  provisions  and 
their  relation  to  the  fundamental  law,  we 


should  bear  in  mind  that  under  the  laws  of 
this  state,  aa  heretofore  construed  by  this 
coujct,  a  tax,  general  or  special,  on  real  estate, 
creates  no  personal  liability  or  for  the  pay- 
ment of  which  a  judgment  in  personam  could 
be  obtained.  The  real  property  thus  assessed 
Is  the  only  property  that  can  be  resorted  to 
and  taken  In  satisfaction  of  the  taxes  levied 
against  the  same.  Grant  v.  Bartholomew, 
57  Neb.  673,  78  N.  W.  814;  Lyman  v.  Ander- 
son, 9  Neb.  367,  2  N.  W.  732.  It  must  foUow, 
therefore,  as  a  logical  deduction  from  what 
has  been  said  and  these  authorities,  that  the 
l^slative  enactment  authorizing  a  release 
and  discharge  of  the  lien  of  taxes  or  any  por- 
tion thereof  assessed  and  levied  on  real  estate 
operates  as  a  release,  discharge,  and  cancel- 
lation of  such  taxes  for  any  and  all  purposes, 
and  precludes  the  possibility  of  their  satis- 
faction or  collection  by  any  other  means  after 
the  real  estate  against  which  the  taxes  are 
assessed  is  released  from  furth^  paymmt 
If  after  a  sale  of  real  estate,  in  ptirsuance  of 
the  authority  given  by  chapter  76,  for  any 
sum  which  may  be  bid  therefor,  the  r«nain- 
tDg  portion  of  the  tax  assessed  and  levied 
against  such  property  Is  canceled  as  to  snch 
real  estate,  it  is  canceled  and  satisfied  al- 
togeth»,  and  exists  no  longer  as  a  liability 
against  the  property  of  the  person  of  the  own- 
er or  tax  debtor. 

4.  We  now  reach  the  vital  point  in  the 
controversy,  and  that  is,  does  the  enforce- 
ment of  the  provisions  of  the  act  under  con- 
sideration operate  to  release  and  discharge 
taxes  duly  levied  and  assessed  against  real 
estate  sold  under  its  authority,  or  does  it 
authorize  such  to  be  done  or  the  commuta- 
tion thereof  contrary  to  the  constitutional  re- 
strictions on  the  power  of  the  Legislature? 
In  the  case  at  bar  real  estate  aggregating  in 
value  over  $3,000  is  sold  for  but  $3.  and  taxes 
to  the  amount  of  over  $3,000  are  to  be  satis- 
fled  and  canceled  by  the  payment  of  that 
sum.  The  owner  under  this  law,  tf  it  be  a 
valid  one,  may,  on  the  day  succeeding  the 
sale,  redeem  his  property  of  the  value  men- 
tioned by  the  payment  of  the  |3  and  the  costs 
incidental  to  the  sale  and  20  per  cent,  inter- 
est on  the  purchase  price  for  24  hours,  and 
thereby  secure  the  release  and  cancellation 
of  the  aggregate  amount  of  the  taxes  as 
above  stated  justly  chargeable  against  the 
same.  What  the  law  provides  for  and  what 
is  authorized  to  be  done  under  its  provisions 
have  a  most  vivid  Illustration  in  the  concrete 
facts  in  the  case  at  bar.  That  its  provisions 
are  mischievous  and  pernicious  in  the  ex- 
treme, when  we  contemplate  Its  practical 
workings,  can  hardly  be  doubted.  This,  of 
itself,  of  course,  does  not  warrant  us  In  de- 
claring the  act  invalid.  The  Legislature  pos- 
sesses unlimited  power  except  as  defined  and 
limited  by  the  organic  law,  and  unless  this 
act  contravenes  some  of  its  provisions  the 
court  cannot  condemn  it  as  invalid,  be  it 
fraught  with  consequences  ever  so  mischiev- 
ous.   To  uphold  the  validity  of  the  act.  It  is 
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argued  by  coimBel  for  the  defendants,  If  we 
nndentand  them  aright,  that  It  is  within  the 
undoubted  power  of  the  Legislature  to  au- 
tliorlze  the  sale  of  real  estate  for  delinquent 
taxes  for  what  It  Is  worth  in  the  open  mar- 
ket or  at  public  sale,  even  though  the  amount 
thus  obtained  be  less  than  the  amount  of  tax- 
es dne,  and  that  the  cancellation  of  the  un- 
satisfied portion  of  the  taxes  after  the  sale 
thus  had,  or  the  extinguishment  of  the  tax 
ll«i  by  a  sale  as  thus  made,  would  in  no 
wise  violate  the  section  of  the  Constitution 
heretofore  quoted.  We  readily  agree  to  the 
correctness  of  the  proposition.  It  is  hard- 
ly to  be  doubted  that,  where  real  estate 
for  any  reason  has  charged  against  it  tax- 
es In  an  amount  greater  than  Its  value,  it 
may  be-  sold  for  such  a  sum  as  may  be  real- 
ized by  a  public  sale  upon  notice  inviting 
competitive  bidding,  under  reasonable  pro- 
rlslons  calculated  to  bring  about  a  fair  sale, 
i)iid.  If  the  tax  Is  not  fully  satisfied  thereby, 
the  cancellation  and  discharge  of  the  remain- 
ing portion  as  a  lien  or  an  apparent  lien  on 
the  property  sold  would  violate  no  provision 
of  the  fundamental  law.  To  say  that  such 
property  cannot  be  sold  for  what  It  is  worth 
in  the  markets,  even  though  for  a  less  sum 
than  the  assessments  against  it.  Is  to  defeat 
the  very  objects  of  taxation,  and  lead  to  re- 
sults the  Constitution  itself  sought  to  avoid. 
Unless  the  property  can  be  sold  for  its  mar- 
ket value  the  result  would  be  to  exempt  the 
property  from  all  taxation  for  all  time.  This, 
of  course,  is  an  absurd  result,  and  any  con- 
."itruction  leading  thereto  would  be  clearly  in- 
admissible. Laws  1903,  p.  480,  c.  75,  an  act 
which  contemplates  the  accomplishment  of 
substantially  the  same  objects  as  the  one  un- 
der considOTatlon,  makes  provisions  for  the 
sale  of  all  such  real  estate,  even  though  for 
less  than  the  taxes  charged  against  the  same, 
and  the  validity  of  such  legislation  has  very 
recently  been  upheld  In  this  coiurt,  Woodrough 
V.  Douglas  County  et  al.  (Neb.)  08  N.  W.  1092. 
Statutory  provisions  are  sometimes  found  in 
general  revenue  acts  whereby  county  com- 
missioners are  empowered,  when  It  is  found, 
as  Is  rarely  the  case,  that  the  amount  of 
taxes  on  a  parcel  of  real  estate  exceeds  its 
market  value,  to  authorize  the  sale  of  the 
same  for  what  may  be  found  to  be  its  fair 
value  and  what  it  will  bring  at  public  sale, 
and  to  cancel  and  discharge  the  portion  of 
the  tax  remaining  unsatisfied  after  such  a 
sale.  It  probably  would  not  be  seriously  con- 
tended that  such  provisions  are  in  confilct 
with  the  fundamental  law  or  that  they  are 
not  altogether  in  harmony  therewith.  Laws 
of  the  character  referred  to  but  serve  to  in- 
dicate the  scope  of  legislative  enactments 
which  may  undoubtedly  be  passed  without 
trespassing  upon  constitutional  provisions  in- 
hibiting legislation  which  operates  as  a  re- 
lease and  discharge  or  commutation  of  taxes. 
Reference  to  the  act  in  question  discloses 
that  no  Judicial  sale  is  contemplated.  No 
method  is  pointed  out  for  the  ascertainment 


of  the  worth  or  market  value  of  the  property 
about  to  be  sold,  nor  for  preventing  a  sale 
for  a  mere  nominal  sum  and  regardless  of 
Its  actual  value.  No  notice  of  the  sale  is  re- 
quired to  be  given,  and  therefore  none  can  be 
demanded  as  of  right,  either  by  the  property 
owner  or  by  the  public  for  whose  benefit  the 
taxes  are  levied,  or  by  prospective  bidders. 
No  public  sale  even  is  required.  No  competi- 
tive bidding  Is  Invited.  A  sale  js  authorized, 
not  publicly  nor  at  public  outcry,  not  in  the 
open,  but  in  the  seclusion  of  the  office  of  the 
treasurer,  and  for  a  mere  pittance,  wholly  re- 
gardless of  the  value  of  the  property  to  be 
sold,  upon  an  offer  by  those  who  may  volun- 
tarily present  themselves  at  the  office  and 
make  a  bid  thereon.  To  all  Intents  and  prac- 
tical purposes  real  estate  sold  under  the  pro- 
visions of  this  act  is  authorized  to  be  sold  at 
private  sale  and  for  any  sum  for  which  a  bid 
may  be  received.  The  act  does  not  provide 
for  the  sale  of  real  estate  for  what  it  is 
worth,  or  what  it  will  bring  when  exposed 
in  the  market  publicly  and  in  open  competi- 
tion by  those  ready  and  willing  to  make 
such  an  Investment.  It  is  an  Invitation  of 
the  most  pronounced  kind  to  covinous  trans- 
actions, inevitably  resulting  in  the  release  of 
the  property  from  just  burdens  of  taxation 
by  a  sale  thereof  in  form  only.  By  such  a 
sale  the  property  is  not  exhausted  for  the 
satisfaction  of  the  tax  lien  nor  sold  for 
what  it  is  worth  In  the  markets.  The  act 
authorizes,  In  the  strictest  sense,  a  commu- 
tation of  the  taxes  by  the  tax  debtor.  A 
friendly  purchaser  may  obtain  the  land  for 
but  a  fractional  part  of  Its  actual  value  and 
of  the  amount  of  taxes  chargeable  against 
the  same,  whereupon  the  owner  may.  If  the 
act  be  valid,  pay  to  the  treasurer  the  amount 
thus  bid,  and  be  released  and  discharged  of 
the  remainder  of  the  taxes  due;  and  thus  by 
the  payment  of  but  a  few  dollars,  which  are 
received  and  accepted  in  lieu  of  the  larger 
sum,  the  entire  tax  is  satisfied  and  canceled. 
The  case  at  bar  is  analogous  to  and  In  prin- 
ciple controlled  by  the  case  of  State  v.  Gra- 
ham, 17  Neb.  43,  22  N.  W.  114.  In  that  case 
it  is  held  that,  "under  the  Constitution  of 
this  state,  requiring  all  taxes  to  be  levied 
upon  property  so  that  each  person  shall  pay 
Ills  just  proportion  of  the  same,  and  prohib- 
iting the  Legislature  from  releasing  any  of 
such  taxes  or  commuting  the  same  In  any 
manner  whatever,  the  Legislature  has  no 
power  whatever  to  authorize  county  commis- 
sioners to  sell  and  assign  certificates  of  tax 
sales  of  real  estate  purchased  by  the  county 
for  less  than  the  amount  of  the  taxes  due 
thereon,  where  the  property  If  sold  will  bring 
the  full  amount  of  such  taxes."  There  the 
county  purchased  real  estate  for  delinquent 
taxes,  and  was  authorized  by  the  act  then 
being  considered  to  sell  and  assign  such 
certificates  of  sale  for  not  less  than  60  per 
cent  of  the  amount  thereof.  This,  It  was 
held,  contravened  the  provisions  of  the  fun- 
damental  law.    In  this   case   authority   is 
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given  to  sell  real  estate  for  delinquent  taxes 
for  much  less  than  60  per  cent  of  the  amount 
of  the  taxes — In  fact,  for  any  sum  that  may 
be  bid — and  for  the  owner  to  redeem  by  the 
payment  of  the  sum  bid,  with  the  Interest 
added,  and  thus  effectuate  a  release  and  dis- 
charge of  all  the  remaining  portion  of  the 
taxes  assessed  against  such  property.  In 
the  former  case  neither  the  owner  nor  the 
property  was  released  of  any  portion  of  the 
taxes.  All  the  act  In  the  case  cited  sought 
to  accomplish  was  to  authorize  an  assign- 
ment of  the  tax  sale  certificates  for  not  less 
than  50  per  cent,  of  the  face  Talue.  The  act 
now  under  consideration  authorizes  the  ex- 
tinguishment of  the  entire  tax  upon  the  pay- 
ment of  a  nominal  sum. 

In  the  last  analysis,  the  owner  of  real  es- 
tate upon  which  taxes  are  delinquent  for 
five  years  or  more  Is  permitted  to  enjoy  the 
advantage  and  benefit  of  a  commutation  and 
discharge  of  such  taxes  by  paying  the  treas- 
urer, when  the  property  is  sold  as  in  theract 
contemplated  for  the  benefit  of  the  purchaser, 
the  amount  of  the  bid,  with  Interest,  notwith- 
standing the  property  was  worth  In  the  mar- 
ket far  more  than  the  amount  of  such  bid, 
and  that  such  bid  was  only  for  a  fractional 
part  of  the  amount  of  the  taxes  chargeable 
against  such  property.  The  Inevitable  result 
is  the  releasing  of  property  from  taxes  which 
are  Justly  chargeable  against  It,  and  to  per- 
mit the  owner  to  commute  the  taxes  as  thus 
assessed  by  the  payment  of  a  less  sum  than 
that  which  Is  due  to  those  for  whose  benefit 
they  were  levied.  A  statute  inevitably  lead- 
ing to  and  authorizing  the  accomplishment 
of  such  results  is  In  contravention  of  the 
section  of  the  Constitution  heretofore  quoted, 
and  for  that  reason  its  enactment  must  be 
held  to  be  of  no  force  and  effect  We  are 
constrained,  therefore,  to  bold  that  the  act 
is  invalid  and  unenforceable,  and  that  the  in- 
junction prayed  for  ought  to  be  granted  and 
made  perpetual,  which  Is  accordingly  done. 
Judgment  accordingly. 

SEDGWICK,  J.  (concurring).  Chapter  78, 
p.  619,  Laws  1903,  seems  clearly  to  be  un- 
constitutional. Following  Its  provisions,  the 
owner  of  real  estate  of  the  value  of  $3,000, 
upon  which  be  has  allowed  the  taxes  to  ac- 
cumulate from  year  to  year  to  the  amount 
of  the  full  value  of  the  land.  Is  able  to  pro- 
cure the  release  and  discharge  of  all  of 
these  taxes  by  the  payment  of  $3  and  the 
costs  of  sale.  This  result  seems  to  be  con- 
templated by  the  statute,  and  It  certainly 
violates  section  4,  art  9,  of  the  Constitution. 
There  is  no  requirement  that  the  property 
upon  the  sale  must  bring  Its  market  or  sala- 
ble value,  and  no  provisions  that  seem  in- 
tended to  bring  about  such  a  result  This  is 
sttfilclent  reason  for  holding  the  act  invalid, 
and  for  the  Judgment  entered  In  this  casa 

2.  The  Legislature  of  1003  enacted  a  gen- 
eral revenue  law,  which  Is  chapter  73  of  the 
Laws  of  that  year  (page  389).    The  Legisla- 


ture added  several  other  provlslona  on  the 
same  general  subject:  Chapters  74,  75,  and 
76  (pages  479,  480,  519)  are  of  that  nature. 
If  this  chapter  76  were  a  valid  act.  It  would, 
of  course,  be  construed  together  with  the 
other  chapters  upon  this  subject  enacted  at 
the  same  time.  The  acta  so  construed  would 
provide  for  and  define  two  classes  of  sale  of 
land  for  delinquent  taxes.  One  class  wonld 
embrace  all  lands  upon  which  the  taxes  had 
been  delinquent  for  more  than  five  years  and 
exceeded  In  amount  the  value  of  the  prop- 
erty. The  other  class  would  embrace  all 
other  lands  upon  which  there  were  delin- 
quent taxes.  The  provisions  for  notice  of 
the  sale  of  land  for  delinquent  taxes  are  to 
be  found  In  chapter  73.  Section  194  of  that 
chapter  inrovldes  that  a  notice  shall  be  pub- 
lished which  shall  describe  the  lands  "as  the 
same  are  described  on  the  tax  list"  and  stat- 
ing "that  so  much  of  each  tract  of  land  or 
town  lot  described  in  said  list  as  may  be  nec- 
essary for  that  purpose  will,  on  the  first 
Monday  of  November  next  thereafter,  be 
sold  by  him  at  public  auction  at  his  office  for 
the  taxes.  Interest  and  costs  thereon."  Sec- 
tion 199  of  chapter  73  (page  461)  provides, 
among  other  things,  that  'if  no  person  bid 
for  a  less  quantity  than  the  whole,  the  treas- 
urer may  sell  any  tract  of  land  or  town  lot 
to  any  one  who  will  take  the  whole  and  pay 
the  taxes  and  charges  thereon."  If  this  sec- 
tion also  contained  the  substance  of  chapter 
76 — that  Is,  If  there  were  added  to  this  sec- 
tion a  proviso  that  "In  all  cases  where  the 
taxes  and  assessments  upon  any  real  estate 
appearing  upon  the  tax  list  of  any  county 
shall  have  continued  delinquent  for  a  period 
of  five  (5)  years  or  more  for  county,  state,  or 
other  puri)oses  and  when  the  total  amount 
of  delinquent  taxes  and  assessments  upon 
any  real  estate  shall  exceed  the  value  of  said 
property,"  the  land  might  be  sold  for  less 
than  the  amount  of  the  taxes  due  thereon— 
the  application  of  sectlim  194  would,  of 
course,  be  the  same  as  when  the  provision  is 
expressed,  as  now,  in  a  separate  act.  It  is 
thought  that  the  language  of  the  notice  pre- 
scribed In  section  194  is  not  sufiSdent  to  in- 
dicate that  the  sale  will  take  place  in  pnrsn- 
ance  of  all  of  the  provisions  of  the  statute  in 
force.  I  do  not  see  why  the  words,  "that  so 
much  of  each  tract  of  land  or  town  lot  de- 
scribed in  said  list  as  may  be  necessary  for 
that  purpose,"  should  be  thought  to  indicate 
that  the  land  would  not  be  sold  for  less  tiuui 
the  whole  amount  of  the  taxes  charged 
against  It  The  property  owner  Is  notified 
that  all  of  the  land  will  be  sold  if  It  is  neces- 
sary in  order  to  pay  the  taxes  delinquent 
thereon;  but  there  Is  no  statement  in  the 
prescribed  notice,  directly  or  by  implication, 
that  the  land  will  not  be  sold  imless  it  brings 
enough  to  pay  all  of  the  taxes  charged 
against  It  I  am  unable  to  understand  the 
reasoning  of  the  majority  opinion  upon  this 
point.  No  doubt  if  the  land  was  sold  for  Its 
full  value  such  sale  would  not  be  a  violation 
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of  the  proTisloD  of  the  Constitution  In  ques- 
tion. All  tax  Hens  upon  which  it  was  sold 
would  be  merged  la  the  title  of  the  purchaser. 
Chapter  76  does  not  require  the  land  to  be 
sold  for  Its  market  value,  and  makes  no  pro- 
vision to  that  end.  Notwithstanding  that 
fact  It  allows  the  owna  to  redeem  from  the 
taxes  by  paying,  the  amount  for  which  the 
land  sold.  This  is  forbidden  by  the  Constitu- 
tion. 


Ex  parte  DBNNISON. 

DENNISON  V.  CHRISTIAN. 

(Supreme  Court  of  Nebraska.     Dec.  6.  1904.) 

EXTRADITION— FUOrnVB  IltOU  JUSTICE  —  EVI- 
DENCE— WABRANT — HABEAS  CORPUS — ^RETURN 
— DETERMINATION  OF  QOVBBNOR  —  EVIDENCE 
01  REI.ATOB. 

1.  Section  864  of  the  Criminal  Code  (Cobbey's 
Ann.  Code  1901)  does  not  authorize  the  extra- 
dition of  a  person  charged  with  crime  against 
the  laws  of  another  state  without  proof  that 
the  person  so  charged  is  a  fugitive  from  the 
justice  of  the  demanding  state. 

2.  It  is  not  necessary  that  the  warrant  issued 
by  the  Governor  of  this  state  upon  the  requi- 
sition of  the  Grovernor  of  another  state  should 
contain  the  express  statement  that  the  Governor 
has  found  that  the  accused  is  a  fugitive  from 
justice.  The  fact  of  the  issuing  of  the  warrant 
upon  demand  made  upon  that  ground  is  suffi- 
cient to  justify  the  presumption  that  the  Gov- 
ernor BO  found,  until  that  presumption  is  over- 
thrown by  proof  to  the  contrary. 

3.  Upon  proceedings  in  habeas  corjKis  to  ob- 
tain the  discharge  of  one  who  is  held  under  the 
Governor's  warrant  in  extradition,  it  is  not  in- 
dispensable that  the  officer's  return  to  the  writ 
contain  direct  afBrmative  allegations  of  all  of 
the  facts  upon  which  the  extradition  proceedings 
are  based.  If  the  return  sets  forth  the  Govern- 
or's warrant  under  which  the  accused  is  held, 
and  the  recitals  of  the  warrant,  together  with 
the  allegations  of  the  application  for  habeas 
corpus,  show  facts  safficient  to  Justify  the  de- 
tention of  the  accnsed,  the  return  is  sufficient. 

4.  When  such  requisition  is  made  upon  the 
Governor  of  this  state  he  must  determine,  first, 
whether  the  person  demanded  is  substantially 
charged  with  a  crime  against  the  laws  of  the 
state  from  whose  justice  it  is  alleged  he  has 
fled,  by  an  indictment  or  affidavit  properly  cer- 
tified; and,  second,  is  he  a  fugitive  from  jus- 
tice from  the  state  demanding  him  ?  When  it 
is  made  substantially  to  appear  to  the  court  in 
habeas  corpus  proceedings  upon  what  showing 
the  Governor  acted,  it  becomes  a  question  of 
law  for  the  court  to  determine  whether  or  not 
the  accused  has  been  substantiaUy  charged  with 
a  crime  against  the  demanding  state. 

5.  In  determining  whether  the  evidence  be- 
fore the  court  below  was  sufficient  to  support 
the  judgment,  this  court  will  not  regard  errors 
of  the  trial  court  in  admitting  incompetent  evi- 
dence if  it  appears  from  the  whole  record  that, 
upon  the  evidence  conceded  to  be  competent,  no 
other  conclusion  could  be  reached  than  the  one 
reached  by  the  trial  court 

6.  This  court  is  bound  by  the  construction  of 
the  extradition  laws  adopted  by  the  Supreme 
Court  of  the  United  Staten.  In  view  of  the 
language  of  that  court  in  Hyatt  v.  New  York, 
188  U.  S.  691,  23  Sup.  Ct.  4.'56,  47  h.  Ed.  057. 
the  courts  of  this  state  will  not  review  the  de- 
cision of  the  Governor  in  extradition  proceed- 
ings upon  a  question  of  fact  made  before  him, 
which  the  law  makes  it  his  duty  to  decide,  and 

f  1.  See  Extradition,  voL  23,  Cent  Dig.  |  32. 


upon  which  there  was  evidence  pro  and  con  be- 
fore the  Governor. 

7.  When  the  relator  in  habeas  corpus  proceed- 
ings gives  evidence  in  his  own  behalf,  the  court 
should  not  allow  him  to  be  cross-examined  upon 
matters  not  related  to  his  examination  in  chief, 
but  an  error  in  so  doing  is  without  prejudice  to 
the  defendant;  the  trial  being  to  tne  court  it- 
self, when  no  other  judgment  than  the  one  en- 
tered could  have  been  rendered  upon  the  evi- 
dence which  is  considered  to  be  proper  and 
competent 

(Syllabus  by  the  CSourt) 

Error  to  District  Court,  Douglas  County; 
Day,  Troup,  and  Redtck,  Judges. 

Application  of  Thomas  Dennlson  for  a 
writ  of  habeas  corpus  to  George  M.  Chris- 
tian. From  an  order  denying  the  writ,  re- 
lator brings  error.    Affirmed. 

W.  J.  Connell,  Smyth  &  Smith,  Cochran  & 
Bgan,  and  Thos.  C.  Munger,  for  plaintiff  in 
error.  H.  0.  Brome,  B.  E.  Thomas,  and 
L.  W.  Fallon,  for  defendant  in  error. 

SEDGWICK,  J.  In  AprU,  1904,  the  re- 
lator, Thomas  Bennlson,  was  by  an  indict- 
ment of  the  grand  Jury  of  Harrison  county, 
Iowa,  charged  with  the  crime  of  receiving 
and  aiding  in  the  concealing  of  stolen  prop- 
erly, knowing  the  same  to  be  stolen.  The 
crime  was  alleged  to  have  beeu  committed 
in  November,  1892,  In  Harrison  county,  Iowa. 
Upon  this  indictment  a  requisition  was  is- 
sued by  the  Governor  of  Iowa  upon  the  Gov- 
ernor of  this  state,  upon  which  a  warrant 
was  Issued  by  the  Governor  of  this  state  for 
the  arrest  of  the  relator  as  a  fugitive  from 
Justice,  and  for  bis  return  to  the  state  of 
Iowa  for  trial.  He  made  application  to  the 
district  court  of  Douglas  county  for  a  writ 
of  habeas  corpus,  and  upon  the  hearing  of 
that  application  he  was  remanded  to  the  cus- 
tody of  the  oAcers  under  the  Governor's 
warrant  He  prosecutes  these  proceedings 
in  error  to  this  court  to  review  that  decision. 
The  record  shows  that  the  relator  was  at 
the  time  of  the  alleged  offense  a  resident  of 
the  city  of  Omaha,  in  this  state,  and  that  he 
has  since  that  time  openly  and  notoriously 
continued  his  residence  there.  The  right  of 
the  officers  and  of  the  special  agent  of  the 
state  of  Iowa  designated  by  the  Governor's 
warrant  for  that  purpose  to  restrain  the 
relator  of  his  liberty  under  the  Governor's 
warrant  was  resisted  upon  various  grounds, 
and,  among  others.  It  was  insisted  by  the 
relator  that  be  was  not  In  the  state  of  Iowa 
at  the  time  of  the  alleged  commission  of  the 
offense,  and  was  therefore  not  a  fugritive 
from  the  Justice  of  the  state  of  Iowa.  Va- 
rious questions  arising  out  of  this  contention 
are  discussed  in  the  briefs,  and  will  be  here- 
inafter noticed.  An  indictment  having  been 
found  about  12  years  after  the  alleged  com- 
mission of  the  offense,  if  the  crime  bad  been 
committed  In  this  state  the  prosecution  would 
be  barred  under  our  statute  of  limitations; 
and,  if  the  defendant  had  resided  during  this 
time  in  the  state  of  Iowa,  it  would  likewise 
be  barred  under  their  statutes.    The  manl- 
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f  est  cause  of  the  delay  in  the  prosecution  was 
tbe  failure  to  discover  sufficient  evidence 
against  tbe  defendant  to  warrant  It  Tlie 
defendant's  whereabouts  during  this  time 
being  a  matter  of  public  notoriety,  if  this 
evidence  had  been  sooner  discovered  the  pro- 
ceedings for  extradition  might  have  been  as 
readily  pursued  at  an  earlier  date  as  at  tbe 
present  time.  Nothing  was  done  by  tbe 
relator  in  tbe  meantime  Which  could  have 
hindered  such  extradition.  Statutes  of  lim- 
itations ordinarily  prevent  tbe  prosecution 
of  crimes  after  so  long  a  period  of  time  has 
elapsed  as  to  render  it  probable  that  evi- 
dence that  might  vindicate  tbe  accused  would 
be  lost  or  otherwise  become  unavailable.  A 
statute  of  limitations  which  provided  that 
proceedings  for  tbe  extradition  of  persons 
charged  with  crime  should,  under  circum- 
stances like  these,  be  subject  to  the  same 
limitations  presc-rlbed  for  criminal  proceed- 
ings In  ordinary  cases,  would  perhaps  not  be 
unreasonable.  Under  such  a  statute  tbe  au- 
thorities of  Iowa  would  have  had  the  full 
term  prescribed  by  tbe  statute  in  which  to 
have  begun  these  proceedings  against  this 
relator.  His  place  of  residence  having 
been  notodous,  and  no  concealment  having 
been  attempted,  there  seems  to  have  been 
no  reason  for  delay  In  taking  these  proceed- 
ings that  would  not  have  been  of  equal  force 
if  the  defendant  had  resided  in  tbe  state  of 
Iowa,  which  might  have  been  but  a  few  rods 
from  bis  actual  residence.  It  is  true  that  if 
a  person  commits  a  crime,  and  withdraws 
himself  from  tbe  state  where  be  has  commit- 
ted It,  without  any  thought  of  fleeing  from 
justice,  but  for  the  purpose  of  going  to  bla 
own  home,  he  is  still,  within  tbe  extradition 
laws,  a  fugitive  from  justice  of  tbe  state  In 
which  he  has  committed  the  crime.  This 
has  been  frequently  determined.  It  Is  not 
contended  by  relator  that  the  statutes,  of 
limitations  of  the  respective  states  apply  to 
extradition  proceedings,  nor  that  one  who 
lias  become  a  fugitive  from  justice  may,  by 
lapse  of  time,  under  any  circumstances,  cease 
to  be  so  regarded;  but  the  foregoing  consid- 
erations tend  to  emphasize  the  necessity  of 
guarding  the  accused  against  an  unwarrant- 
ed deportation  from  the  state  of  his  resi- 
dence. 

1.  In  support  of  the  judgment  of  tbe  court 
below,  It  is  urged  that  in  this  state  it  la 
not  necessary  to  show  that  tbe  accused  is  a 
fugitive  from  justice.  In  order  to  justify  bis 
extradition.  It  is  said  that  our  statute  pro- 
vides that  one  who  Is  charged  with  having 
committed  a  crime  in  another  state  may  be 
sent  to  such  state  for  trial;  that  the*  fed- 
eral legislation  upon  tbe  subject  of  extra- 
dition is  not  exclusive,  and  hence  such  legis- 
lation on  tbe  part  of  ourstate  is  valid.  There 
is  a  dictum  of  Judge  Story's  to  the  effect 
that  the  legislation  of  Congress  supersedes 
and  prohibits  all  state  legislation  upon  this 
subject.  Prigg  v.  Pennsylvania,  16  Pet.  539- 
617.  10  L.  Ed.  1060.    But  the  validity  of  such 


state  legislation  ancillary  to  and  in  aid  of 
the  act  of  Congress  is  now  established.  See 
Ex  parte  Ammons,  34  Ohio,  518;  Ex.  pane 
White,  49  Cal.  433;  Ex  parte  Romanes,  1 
Utah,  23.  And  such  provisions  are  now 
found  in  the  laws  of  many  of  tbe  states  in 
the  Union.  Tbe  power  to  arrest  and  surren- 
der a  fugitive  from  justice  is  not  dependent 
upon  tbe  Constitution,  since  it  existed  prior 
to  the  adoption  of  that  Instrument.  It  was 
recognized  among  the  states  under  tbe  con- 
federation, and,  even  before  tbe  confedera- 
tion, among  the  colonies.  Kentucky  v.  Den- 
nlson,  24  How.  66,  10  h.  Ed.  717-727.  It 
seems  to  be  reasonable  to  suppose  that  the 
state  Legislatures  have  power  to  autliorize 
extradition  between  the  states,  ind^endent- 
ly  of  tbe  provisions  of  Congress  upon  that 
subject. 

This  case  was  heai-d  below  before  tbri* 
judges  of  the  disti-ict  court  sitting  together. 
It  appears  that  they  were  not  agreed  uj^m 
the  question  of  the  iwwer  of  the  state  Legis- 
latures, but  It  would  seem  that  tbey  \rere 
agreed  In  tbe  view  that  the  statute  relied 
upon  does  not  authorize  extradition  unless 
the  accused  Is  a  fugitive  from  justice.  We 
find  in  the  record  an  opinion  of  Judge  Redicfc, 
who  was  one  of  tbe  judges  who  beard  the 
case  below,  in  which  he  concludes  that  tiie 
relator  could  not  be  held  unless  be  Is  shown 
to  be  a  fugitive  from  Justice,  and  In  this  part 
of  bis  opinion  the  other  judges  appear  to 
concur.  He  says:  "Section  364  [Cobbey's 
Ann.  Code  1901]  contains  a  proviso  at  the  end 
of  the  section.  The  first  part  of  tbe  section 
provides  that  no  person  shall  be  removed 
from  the  state  of  Nebraska  to  any  other  state, 
a  prisoner,  for  any  crime  committed  within 
tbe  state  of  Nebraska.  It  then  provides  cer- 
tain penalties  against  any  persons  who  are 
interested  .and  take  part  in  any  such  re- 
moval, provided,  however,  that  any  person 
who  has  committed  any  crime  in  any  other 
state,  where  he  ought  to  be  tried  for  that 
crime,  that  be  may  be  sent  to  that  other  state: 
and  it  is  that  proviso  which  it  is  claimed 
warrants  tbe  extradition,  regardless  of  tbe 
question  of  whether  or  not  be  is  a  fugitive 
from  justice.  This  section  364  contains  In 
the  first  part  an  exception,  'except  in  cases 
specially  provided  for';  that  is,  no  removal 
shall  be  bad  except  in  cases  specially  provid- 
ed for  by  statute.  It  first  came  upon  the  stat- 
ute books  of  this  state  by  an  act  passed  in 
1858,  approved  November  4tb,  and  was  set^ 
tlon  9  of  that  act  [Acts  1858.  p.  263];  and  tbe 
exception  which  I  have  just  read  doubtless 
bad  reference  to  cases  provided  for  by  anoth- 
er law  in  existence  at  that  time,  and  not  now 
upon  tbe  statute  books,  providing  that  tbe 
Governor  of  tbe  state  might  enter  into  con- 
tracts with  the  Governors  of  other  states  for 
tbe  care  of  prisoners  sentenced  by  tbe  court-; 
of  this  state  for  crimes  committed  In  this 
state,  because  at  that  time  there  was  no 
adequate  provision  in  this  state  for  taking 
care  of  such  prisoners;    and  the  exception 
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which  I  have  Jnst  read  doubtless  had  refer- 
ence to  that  special  provision  of  the  law. 
Section  333,  which  Is  declaratory  of  the  law 
of  the  United  States,  authorizes  the  Governor 
to  extradite  an  accused  when  he  has  commit- 
ted a  crime,  or  stands  charged  with  the  com- 
mission of  a  crime.  In  any  other  state,  and  Is 
a  fugitive  from  Justice  of  that  state,  because 
the  provision  is  that  In  cases  provided  for 
by  the  Constitution  and  laws  of  the  United 
States  the  Governor  shall  Issue  his  warrant 
when  it  is  made  to  appear  tliat  the  defend- 
ant stands  charged,  etc.  Under  that  section 
it  must  appear  that  the  defendant  was  a  fugi- 
tive from  Justice,  otherwise  the  Governor  has 
no  power  to  issue  his  warrant  That  section 
I  have  been  unable  to  find  prior  to  the  Re- 
vised Statutes  of  1866.  No  doubt,  It  was 
jinsHod  prior  to  that  time;  but  It  was  not  In 
the  Criminal  Code  of  18'>8,  so  called,  or  the 
collation  of  the  criminal  laws  of  1858,  and 
doubtless  was  a  8ubse<iuent  enactment  to  'sec- 
tion 364.  Believing  that  to  be  true,  it  prob- 
ably was  intended  by  this  proviso  to  except 
or  exclude  from  the  prior  proTislons  of  that 
section  cases  of  extradition.  *  •  *  No  pro- 
vision in  this  state  with  reference  to  extra- 
dition appears  prior  to  this  section  304. 
These  two  laws  were  Incorporated  Into  the 
revision  of  1866,  and  also  that  of  1873.  and 
have  been  continued  In  the  statute  booics 
from  that  tUne  down  to  the  present,  and  they 
are  two  provisions  apparently  referring  to 
the  same  subject  In  that  case  It  Is  the 
duty  of  the  court  to  harmonize  them  If  pos- 
sible. Under  section  864,  when  originally  en- 
acted, and  until  the  enactment  of  section  333, 
there  was  no  method  provided  by  the  state 
for  the  enforcement  of  that  act — no  power 
granted  by  the  state  to  the  Governor  to  Issue 
his  warrant  In  such  cases.  The  power  was 
given  and  *he  duty  Imposed,  however,  by  the 
United  States  statute.  •  •  •  Wliile  the 
existence  of  these  two  sections  Is  something 
of  an  anomaly  In  a  statute,  by  construing 
them  together  under  the  ordinary  rules  In 
the  construction  of  statutes,  so  that  It  may  be 
possible  that  both  may  stand,  we  conclude 
that  section  383  is  the  only  one  which  grants 
power  from  the  state  to  the  executive  to  Is- 
sue his  warrant  for  extradition,  and  that  the  , 
effect  of  that  section  Is  to  restrict  his  power 
to  such  cases  as  are  provided  for  by  the  Con- 
stitution and  laws  of  the  United  States." 

The  language  o*  the  proviso  of  section  364 
of  the  Criminal  Code  which  Is  referred  to,  Is: 
"Provided:  That  If  any  citizen  of  this  state, 
or  any  person  or  persons  at  any  time  resident 
in  the  same,  shall  have  committed,  or  shall 
be  charged  with  having  committed  any  trea- 
son, felony,  or  misdemeanor.  In  any  other 
part  of  the  United  States  or  territories  wliere 
he  or  she  ought  to  be  tried  for  such  offen.se, 
he,  she,  or  they  may  be  sent  to  the  state  or 
territory  having  Jurisdiction  of  the  offense." 
For  the  reasons  stated  by  the  learned  district 
court,  we  think  that  this  proviso  ought  not 
to  be  construed  to  provide  for  extradition  In 


cases  not  contemplated  by  the  federal  statute; 
but  Its  purjwse  is  rather  to  so  limit  the  ap- 
plication of  section  364  as  not  to  Interfere 
with  the  legislation  of  Congress  on  the  sub- 
ject of  extradition.  No  extradition,  therefore, 
can  be  allowed  unless  it  appears  that  the 
accused  is  a  fugitive  from  Justice. 

2.  The  first  contention  In  relator's  brief  to 
that  "the  warrant  and  return  are  Insufficient 
on  their  face."  One  ground  of  this  objection 
seems  to  be  that  It  does  not  sufficiently  ap- 
pear upon  the  face  of  the  papers  that  the  ac- 
cused Is  a  fugitive  from  justice.  There  Is 
annexed  to  the  requisition  an  affidavit  of  the 
prosecuting  attorney  of  Harrison  county, 
Iowa,  in  which  affiant  says  "that  Tom  Dennl- 
son,  who  Is  charged  with  the  crime  of  receiv- 
ing and  aiding  In  the  concealing  of  stolen 
property,  committed  on  or  about  November  8, 
1892,  In  the  county  of  Harrison,  has,  since  the 
comiiilsslon  of  said  crime,  actually  fled  from 
the  stite  of  Iowa — the  time  of  his  escape 
being  about  November  8,  1892 — and  that  he  Is 
now  a  fugitive  from  the  justice  of  this  state, 
and  I  have  reason  to  believe  Is  at  Omaha, 
in  the  state  of  Nebraska."  This  was  held  to 
be  sufficient  In  Ex  parte  Sheldon,  84  Ohio, 
319-^27.  And  In  Roberts  v.  Rellly.  116  U. 
S.  80,  6  Sup.  Ct  291.  29  L.  Ed.  544-549,  It  Is 
said:  "It  Is  conceded  that  the  determination 
of  the  fact  [that  the  accused  Is  a  fugitive 
from  justice]  by  the  executive  of  the  state  In 
Issuing  his  warrant  of  arrest,  upon  a  demand 
made  on  that  ground,  whether  the  writ  con- 
tains a  recital  of  an  express  finding  to  that 
effect  or  not,  must  be  regarded  as  sufficient 
to  justify  the  removal  until  the  presumption 
In  Its  favor  Is  overthrown  by  contrary  proof." 
It  Is  not  necessary  that  the  writ  contain  an 
express  recital  that  the  Governor  found  that 
the  accused  was  a  fugitive  from  Justice.  The 
fact  of  the  issuing  of  the  warrant,  upon  de- 
mand made  upon  that  ground,  Is  sufficient  to 
justify  the  presumption  that  the  Governor 
so  found,  until  that  presumption  Is  over- 
thrown by  proof  to  the  contrary. 

3.  The  foregoing  considerations  seem  also 
to  answer  the  objection  that  the  return  of 
the  respondent  Is  Insufficient.  This  objec- 
tion seems  to  be  predicated  upon  the  Idea 
that  the  return  to  the  writ  of  habeas  corpus 
must  contain  direct,  traversable  allegations  of 
all  the  facts  upon  which  the  extradition  pro- 
ceedings are  based.  It  Is  said  In  the  brief: 
"There  Is  no  allegation,  statement,  or  sug- 
gestion that  Governor  Cummins  or  anybody 
else  presented  to  the  Governor  of  this  state 
any  proof  whatever  that  Deunison  had  fied 
from  the  justice  of  the  state  of  Iowa;  no 
allegation  or  statement  that  Dennlson  was  a 
fugitive — simply  that  the  Governor  demand- 
ed him  as  a  fugitive;  no  statement  or  alle- 
gation that  he  was  charged  with  crime  In  tlie 
demanding  state,  but  simply  a  statement  that 
be  was  demanded  by  the  Governor  as  one 
charged  with  crime ;  no  statement,  averment 
or  sugfTcsHon  that  the  demanding  Governor 
prodiK-cd  or  caused  to  be  produced  to  the 
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Oovernor  of  this  state  a  copy  at  an  indict- 
ment found,  or  afiBdavit  made  before  a  mag- 
istrate, cbarging  Dennison  with  having  com- 
mitted a  crime;  no  statement,  averment,  or 
suggestion  that  the  executive  of  Iowa  pro- 
duced or  caused  to  be  produced  a  copy  of  an 
indictment  found,  or  affidavit  made  before  a 
magistrate,  charging  Dennison  with  having 
committed  a  crime,  either  certified  or  other- 
wise." Some  of  the  things  above  suggested 
are  shown  In  the  application  itself  for  the 
writ  of  habeas  corpus.  Others  are  recited 
In  the  return,  and  in  the  warrant  of  the  Qoy- 
ernor  which  accompanies  It.  There  was  an- 
nexed to  the  application  for  the  writ  of  ha- 
beas corpus  a  copy  of  the  indictment  and  of 
the  affidavit  of  the  county  attorney  of  Harri- 
son county,  Iowa,  alleging  that  tiie  accused 
is  a  fugitive  from  Justice.  The  return  to  the 
writ  alleged  the  finding  of  the  indictment  by 
the  grand  Jury  of  Harrison  county,  and  that 
thereafter  application  In  due  form  was  made 
to  the  Governor  of  the  state  of  Iowa  for  a 
requisition  upon  the  Oovwnor  of  the  state  of 
Nebraska,  upon  a  showing  that  said  Denni- 
son, after  the  commission  of  said  crime,  and 
upon  the  8th  day  of  November,  1892,  actually 
fled  from  the  state  of  Iowa,  and  was  at  the 
dty  of  Omaha,  in  the  state  of  Nebraska.  It 
was  also  alleged  that  the  Governor  of  Iowa 
Issued  his  requisition  in  due  form,  and  that 
thereafter  the  requlBltion  so  issued  by  the 
Governor  of  the  state  of  Iowa  was  duly  pre- 
sented to  and  honored  by  the  Governor  of 
the  state  of  Nebraska,  and  that  thereupon 
the  Governor  of  the  state  of  Nebraska  issued 
and  delivered  to  respondent  his  warrant  for 
the  extradition  of  said  Dennison  to  the  state 
of  Iowa.  A  copy  of  the  warrant  is  set  out 
in  the  return,  and  the  recitals  thereof  are: 
"Whereas,  Albert  B.  Cummins,  Governor  of 
the  state  of  Iowa,  has  demanded  of  the  Gov- 
ernor of  this  state  Tom  Dennison,  charged 
with  the  crime  of  receiving  aod  aiding  in  the 
concealing  of  stolen  property,  as  a  fugitive 
from  justice  from  said  state  of  Iowa,  and 
complied  with  the  requisites  in  that  case 
made  and  provided."  In  Roberts  v.  ReiUy, 
supra,  it  Is  held  that  a  decision  of  the  Gov- 
ernor, as  expressed  in  the  warrant,  "Is  suffi- 
cient to  Justify  the  removal  [of  the  accused] 
until  the  presumption  in  Its  favor  is  over- 
thrown by  contrary  proof."  In  Hyatt  v. 
New  York,  188  U.  S.  691,  23  Sup.  Ot  456,  47 
L.  Ed.  657,  the  return  to  the  writ  of  habeas 
corpus  "was  to  the  effect  that  the  relator  was 
held  by  virtue  of  a  warrant  of  the  Governor 
of  New  York,  and  a  copy  of  it  was  annexed. 
No  other  paper  was  returned  by  the  chief  of 
police,  bearing  upon  his  right  to  retain  the 
relator."  The  issue  was  made  by  the  filing 
of  an  affidavit  on  the  part  of  the  relatw 
which  traversed  this  return,  and  which  set 
up  the  facts  relied  upon  to  show  that  the  ex- 
tradition of  the  relator  was  unwarranted. 
Authorities  cited  by  relator  upon  the  general 
rules  of  code  pleading  are  not  applicable.  It 
would  seem  that  the  finding  by  the  Governor 


that  accused  Is  a  fugitive  from  Justice,  which 
finding  is  sufficiently  declared  by  issuing  bis 
warrant,  is  conclusive,  at  least  so  far  as  to 
place  the  burden  upon  the  accused  to  make 
it  appear  that  he  1b  not  a  fugitive  from  Jus- 
tice. The  decisions  of  the  Supreme  Court  of 
the  United  States  upon  the  subject  of  extra- 
dition between  states  are  binding  upon  all 
persons  and  upon  all  courts,  and  there  can 
be  no  doubt  that,  under  the  decisions  of  that 
court  above  referred  to,  the  return  to  this 
application  was  prima  facie  sufficient 

4.  Is  the  Judgment  of  the  district  court 
supported  by  the  evidence?  "When  a  de- 
mand of  this  character  is  made  on  the  Gov- 
ernor of  a  state,  two  questions  are  presented 
to  him:  First.  Is  the  person  demanded  sub- 
stantially charged  with  a  crime  against  the 
laws  of  the  state  from  whose  justice  it  is  al- 
leged that  he  has  fied,  by  an  indictment  or 
affidavit  property  certified?  Second.  Is  he  a 
fugitive  from  justice  from  the  state  de- 
manding him?"  Bruce  v.  Bayner,  124  Fed. 
482,  62  G.  G.  A.  601.  When  the  accused  is  In 
custody  under  the  Governor's  warrant.  It  Is 
necessary  for  him,  in  order  to  obtain  bis  dis- 
charge by  the  courts  upon  a  writ  of  habeas 
corpus,  to  make  it  appear  either  that  he  is 
Dot  "substantially  charged  vrith  a  crime 
against  the  laws  of  the  state  from  whose  jus- 
tice it  is  alleged  that  he  has  fied,  by  an  in- 
dictment or  affidavit  properly  certified,"  or 
that  he  Is  not  a  fugitive  from  justice  from  the 
state  demanding  him.  When  it  is  made  prop- 
erly to  appear  to  the  court  upon  what  show- 
ing the  Govemcn:  acted,  it  becomes  a  ques- 
tion of  law  for  the  court  to  determine  wheth- 
er or  not  the  accused  has  been  substantially 
charged  with  a  crime  against  the  laws  of 
the  demanding  state.  If  the  Governor's  war- 
rant upon  which  he  is  held  recites  the  pro- 
ceedings had  before  the  Governor,  from 
which  it  appears  that  the  accused  was  so 
substantially  charged.  It  would  seem  from 
the  cases  above  cited  that  the  presumption 
is  that  the  proceedings  before  the  Governor 
were  regular  In  that  regard.  If  the  orig- 
inal papers  described  in  the  recitals  of  the 
Governor's  warrant  are  before  the  court, 
the  evidence  so  furnished  will,  no  doubt,  con- 
trol the  recitals  of  the  warrant  If  the  re- 
citals of  the  warrant  are  not  sufficient,  and 
the  relator.  In  his  application  for  the  writ 
sets  out  the  original  papers  that  were  consid- 
ered by  the  Governor,  there  can,  of  course, 
be  no  doubt  that  the  court  before  which  the 
proceedings  are  pending  will  consider  those 
original  papers  in  determining  whether  the 
relator  was  charged  with  a  crime  against 
the  laws  of  the  demanding  state,  and  wheth- 
er the  requirements  of  the  federal  statute  in 
that  regard  have  been  met.  In  this  case  it 
appears  from  the  application  for  the  .writ  it- 
self that  an  Indictment  bad  been  regularly 
found  in  the  district  court  of  Harrison  coun- 
ty, Iowa,  charging  the  relator  with  the  crime 
for  which  he  is  held,  and  that,  pursuant 
thereto^  a  request  had  been  made  by  tfae  ao- 
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tborltles  of  Harrimn  county  of  the  Gov- 
ernor of  the  state  of  Iowa  for  bis  requisition 
upon  tbe  Ooremor  of  this  state,  and  that 
accompanying  that  request  there  was  evi- 
dence that  the  accused  had  fled  from  the 
state  of  Iowa,  and  was  then  in  this  state. 
It  appears  from  the  recitals  of  tbe  Qovemr 
or's  warrant  that  a  requisition  was  made  vp- 
on  the  Governor  of  this  state  for  the  arrest 
and  return  of  the  relator  upon  the  ciiarge 
wUcb  was  contained  in  the  indictment,  and 
it  is  also  recited  in  the  warrant  that  the  Gov- 
ernor of  the  state  of  Iowa,  in  so  doing,  "com- 
plied with  the  requisites  in  that  case  made 
and  provided."  It  is  alleged  in  tbe  return 
to  the  writ  that  "said  requisition  so  as  afor&- 
said  Issned  by  the  said  Governor  of  the  state 
of  Iowa  was  duly  presented  to  and  honored 
by  bis  excellency,  John  H.  Mickey,  Governor 
of  tbe  state  of  Nebraska,  and  thereupon  the 
Governor  of  the  state  of  Nebraska  issued  and 
delivered  to  respondent  his  warrant  for  the 
extradition  of  said  Dennison  to  the  state  of 
Iowa."  The  evidence  of  tbe  relator  fails  to 
sbow  tbat  these  papers  were  not  before  the 
Governor  of  this  state  when  his  warrant  was 
issued.  On  tbe  other  hand,  the  evidence  in 
the  record  clearly  shows  that  all  of  these 
'  papers  and  proceedings  were  duly  considered 
by  the  Governor.  The  relator  then  failed  to 
make  it  appear  upon  the  bearing  of  his  ap- 
plication for  the  writ  of  habeas  corpus  that 
he  bad  not  been  substantially  charged  with 
a  crime  against  tbe  laws  of  tbe  state  demand- 
ing him,  or  that  this  fact  did  not  sufficiently 
appear  before  the  Governor  of  this  state 
when  be  acted  upon  the  requisition.  The  evi- 
dence is  therefore  sufficient  to  support  tbe 
judgment  of  tbe  district  court  unless  the 
relator  has  made  it  appear  that  he  was  not  a 
fugitive  from  Justice  from  the  state  demand- 
ing him. 

5.  Upon  tbe  hearing  in  the  district  court 
a  large  volume  of  evidence  was  taken,  prin- 
cipally upon  the  question  whether  the  accus- 
ed was  a  fugitive  from  Justice.  Some  of  this 
evidence  was  received,  against  tbe  objec- 
tion of  tbe  relator  that  It  was  incompetent, 
to  show  tliat  tbe  relator  was  in  Iowa  at  tbe 
time  of  the  alleged  offense,  which  was  one  of 
tbe  principal  questions  of  fact  controverted. 
An  exhibit  was  ofTered  in  evidence,  which  it 
was  claimed  was  the  hotel  register  of  tbe 
Kimball  House,  of  Davenport,  Iowa.  Objec- 
tion was  made  that  no  sufficient  foundation 
was  laid  for  its  introduction.  Tbe  objec- 
tion was  overruled,  and  tbe  evidence  receiv- 
ed. It  is  strenuously  insisted  that  the  court 
erred  in  this  ruling.  It  has  been  frequently 
said  by  this  court  tbat  the  trial  court  will 
be  presumed  to  have  based  its  decision  on 
such  competent  evidence  as  is  introduced  be- 
fore It  And  the  Judgment  of  the  trial  court, 
in  matters  tried  to  the  court  itself,  will  not 
be  reversed  because  of  errors  in  receiving  in- 
competent or  Immaterial  evidence;  tbe  pre- 
sumption being  that  such  evidence  was  dis- 
regarded.   In  this  case,  however,  it  appears 


from  a  consideration  of  the  whole  record  that 
tbe  evidence  complained  of  was  not  disre- 
garded by  the  court  Some  of  tbe  Judges 
who  heard  the  matter  appear  to  have  predi- 
cated their  Judgment  at  least  in  part  upon 
this  evidence.  It  is  plausibly  urged  that  in 
such  case  the  incompetent  evidence  must  be 
held  to  have  prejudiced  the  relator.  But  this 
cannot  be  so,  if,  upon  consideration  of  tbe 
competent  evidence  only,  any  other  decision 
than  the  one  rendered  must  liave  l>een  erro- 
neous. In  tbe  following  discussion  of  the 
sufficiency  of  tbe  evidence,  the  reasons  will 
be  given  for  the  conclusion  that  no  other  de- 
cision could  have  been  supported  upon  the 
evidence  which  is  conceded  to  be  competent 
6.  In  Hyatt  v.  New  York,  supra,  it  was 
said:  "It  must  appear  to  the  Governor,  be- 
fore he  can  lawfully  comply  with  the  de- 
mand for  extradition,  that  the  person  de- 
manded is  substantially  charged  with  a  crime 
against  tbe  laws  of  tbe  state  from  whose 
Justice  he  is  alleged  to  have  fled,  by  an  Indict- 
ment or  an  affidavit  etc.,  and  that  the  i)er- 
son  demanded  Is  a  fugitive  from  the  Justice 
of  the  state,  the  executive  authority  of  which 
makes  the  demand.  •  *  *  xbe  question 
whether  the  person  demanded  was  substan- 
tially charged  with  a  crime,  or  not  was  a 
question  of  law,  and  open,  upon  the  face  of 
the  papers,  to  Judicial  inquiry  upon  applica- 
tion for  a  discharge  under  the  writ  of  habeas 
corpns.  Tbat  the  question  whether  the  per- 
son demanded  was  a  fugitive  from  the  Justice 
of  the  state  was  a  question  of  fact  which 
the  Governor  upon  whom  the  demand  was 
made  must  decide  upon  such  evidence  as  be 
might  deem  satisfactory."  Prior  to  that  de- 
cision there  bad  been  much  Controversy  and 
some  conflicting  decisions  in  tbe  courts  of 
tbe  several  states  as  to  whether  the  decision 
of  the  Governor  tbat  tbe  accused  was  a  fugi- 
tive from  justice  might  be  reviewed  Judicially 
in  proceedings  in  habeas  corpus.  In  some 
cases  the  decision  of  the  Governor  was 
thought  to  be  conclusive  upon  the  courts,  and 
in  others  it  seems  to  have  been  considered 
as  open  to  investigation  as  an  original  ques- 
tion. In  Hyatt  v.  New  York,  supra,  it  was 
Bbown  by  stipulations  upon  the  record  itself 
that  the  accused  was  not  in  the  demanding 
state  at  tbe  time  of  the  alleged  commission 
of  tbe  crime  charged;  and  it  was  held  in  that 
case  that  when  the  facts  from  which  It  must 
follow  that  the  accused  is  not  a  fugitive  from 
Justice  "are  proved  so  that  there  is  no  dis- 
pute in  regard  to  them,"  the  accused  must  be 
discharged.  In  the  opinion  this  language  is 
used:  "If,  upon  a  question  of  fact  made 
before  tbe  Governor,  whicb  be  ought  to  de- 
cide, tbere  were  evidence  pro  and  con,  the 
courts  might  not  be  Justified  in  reviewing 
the  decision  of  the  Governor  upon  such  ques- 
tion. In  a  case  like  that,  where  there  was 
some  evidence  sustatning  the  finding,  the 
courts  might  regard  the  decision  of  the  Gov- 
ernor as  conclusive."  In  Bruce  v.  Rayner, 
124  Fed.  481.  62  C.  a  A.  601,  It  was  said  by 
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the  Circuit  Court  ot  Appeals  of  the  Fourth 
Circuit:  "If  conflicting  evidence  has  been 
submitted  to  the  GoTemor  of  the  state  in 
which  the  person  is  found,  upon  the  question 
of  fact,  and  he,  considering  It  tiad  decided  to 
deliver  the  person  demanded,  the  presump- 
tion being  always  In  favor  of  the  Governor's 
decision,  the  courts  will  not  inquire  Into  and 
reverse  bis  decision."  And  to  support  this 
proposition  the  above  language  from  Hyatt 
V.  New  York.  188  tJ.  S.  691,  23  Sup.  Ct 
4.'56,  47  L.  E.  657,  was  quoted  by  the  coiirt. 
These  are  the  latest  expressions  of  the  fed- 
eral court  upon  this  question  that  have  been 
brought  to  our  attention.  There  can  be  no 
doubt  that  this  record  shows  that  the  ques- 
tion whether  the  accused  was  a  fugitive  from 
justice  was  ijefore  the  Governor;  that  there 
was  sufflcient  evidence  before  him  to  make 
it  appear,  at  least  prima  facie,  that  the  ac- 
cused was  a  fugitive  from  Justice.  Under 
the  rule  established  by  the  federal  courts  in 
the  above  cases,  this  was  sufBclent  to  Justify 
the  reninnding  of  the  relator,  unless  it  ap- 
peared from  the  record  Itself  that  he  was 
not  a  fngitive  from  Justice,  or  was  made  to 
appear  by  such  clear  and  invincible  proof  that 
It  can  be  said  from  the  whole  evidence  that 
there  was  no  dispute  before  the  Governor  In 
regard  to  the  fact  If  the  facts  from  which 
it  is  to  be  determined  whether  the  accused 
is  a  fugitive  from  justice  are  established 
by  the  record,  or  If  they  are  so  established  by 
proof  that  it  may  be  fairly  said  that  there  is 
no  dispute  in  regard  to  them,  then  the  ques- 
tion would  become  a  question  of  law  to  be 
determined  by  the  court  upon  the  habeas  cor- 
pus proceedings,  but  if  it  appears  that  there 
was  evidence  before  the  Governor  that  was 
substantially  conflicting  in  regard  to  the 
facts  upon  which  this  question  is  to  be  deter- 
mined, the  responsibility  of  determining  the 
question  rests  with  the  Governor. 

The  relator  undertook  to  prove  that  he  was 
not  In  the  state  of  Iowa  at  the  alleged  time 
of  the  ofFense  charged  against  him.  There 
Is  no  doubt  of  the  competency  of  this  proof, 
nor  that  If  this  fact  was  conclusively  shown 
upon  the  record,  or  was  so  proved  that  it 
could  be  said  that  there  was  no  substantial 
dispute  in  regard  to  It  it  would  require  the 
discharge  of  the  accused.  To  establish  this 
proposition,  the  relator  himself  testified  that 
he  was  in  Omaha,  Neb.,  from  the  end  of  Oc- 
tober, 1802,  down  to  the  1st  of  January,  1803; 
that  on  the  night  of  November  4th  he  stayed 
at  the  Arcade  Hotel,  In  Omaha;  and  that  he 
was  not  at  any  time  during  the  period  from 
that  time  to  the  1st  of  January  following  in 
the  state  of  Iowa.  He  produced  several  wit- 
nesses who  corroborated  him  in  these  state- 
ments. Although  the  occurrence  was  some 
12  years  before  this  hearing,  these  witnesses 
testified  that  their  attention  had  been  par- 
ticularly called  to  the  facts  at  the  time,  and 
their  testimony  was  positive  that  he  was  not 
out  of  the  city  of  Omaha  during  that  time. 
There  are  circumstances  tending,  at  least  In 


some  degree,  to  discredit  this  testimony,  and, 
even  though  there  were  not  the  statements 
of  these  witnesses  are  contradksted  by  other 
evidence;  and,  without  going  into  a  detailed 
statement  of  the  evidence  that  was  adduced 
upon  this  point  it  is  sufiScient  to  say  that 
the  testimony  of  these  witnesses  is  not  of 
such  a  character,  in  view  of  the  other  evi- 
dence in  the  record,  as  to  enable  us  to  say 
that  the  matter  was  established  beyond  dis- 
pute. It  seems  clear,  therefore,  that  the 
evidence  upon  the  hearing  -in  the  district 
court  which  is  conceded  to  be  competent 
shows  that  all  questions  of  fact  necessary  to 
a  determination  of  the  matter  were  fairly  «-on- 
troverted  before  the  Governor.  That  being 
the  case,  the  rule  now  established  by  the 
federal  courts  precludes  the  courts  from  re- 
viewing those  questions  upon  habeas  corpus 
proceedings.  The  great  delay  In  beginning 
the  proceedings  for  extradition,  and  all  facts 
bearing  upon  the  question  of  whether  the 
accused  is  a  fngitive  from  Justice,  would  be 
duly  considered  by  the  Governor.  Objection 
was  made  to  the  cross-examination  of  the  re- 
lator, and  It  seems  that  upon  this  cross-ex- 
amination matters  were  inquired  Into  that 
had  no  relevancy  to  the  questions  being  in- 
vestigated; but  from  the  view  that  we  take 
of  the  effect  of  the  competent  evidence  in 
this  case,  and  considering  that  the  evidence 
was  to  be  weighed  by  the  court  itself,  we  can- 
not see  that  any  prejudicial  error  against  the 
relator  was  committed. 

The  Judgment  of  the  district  court  was  the 
only  one  possible  upon  the  evidence  before  it 
and  Is  afilrmed. 


JOHN  O'BRIEN  LUMBER  CO.  v.  WILKIN- 
SON et  al. 
(Supreme  Court  of  Wisconsin.    Dec.  13,  1904.  > 

CUSTOM  —  OENBBAI.  DBAOK  —  LOCAI,  USAGE  — 
AVAILABILrrT  IN  COSrSTBUCTION  OP  COX- 
TBACTS—PLEADINO— AMENDMENT  —  DISCRE- 
TION OP  COUBT  —  EVIDENCE  —  CONJECTCBAL 
TESTIMONT— APPBAI/— HABMLESS  EBROR — LAW 
OP  CASB— CHATTEI,  MOBTOAOES  —  POSSESS  10  X 
OP  MOBTOAOEE— BEMEDT  OP  MOBTQAGOR. 

1.  A  local  custom,  to  be  available  in  the  con- 
struction of  a  contract,  must  have  been  actuallj 
known  by  the  parties  at  the  time  of  making  th? 
contract  or  have  t>een  so  general  that  the  tnr- 
ties  are  presumed  to  have  had  knowledge  there-  j 
of. 

2.  Where  an  answer  had  been  three  times 
amended,  and  the  Supreme.  Court,  affirming  an 
order  of  the  trial  court,  had  held  that  oonntei^ 
claims  set  up  therein  stated  no  cause  of  action, 
a  subsequent  application  for  permission  to 
amend,  made  9  months  after  the  order  of  affirm- 
ance by  the  Supreme  Court  and  16  tnontbs 
after  the  entry  of  the  order  affirmed,  inJectin); 
a  new  fact  which  defendant  mast  hare  knoim 
at  the  time  of  filing  the  original  answer,  into 
the  counterclaim,  addressed  itself  to  the  sound 
discretion  of  the  trial  court  which  was  not 
abused  by  refusing  to  permit  the  amendment. 

3.  A  general  custom  need  not  be  pleaded,  for 
the  courts  take  judicial  notice  of  the  same,  and 
it  is  presumed  to  have  entered  into  the  contract 
and  to  bind  the  parties. 


%  3.  See  Evidence,  vol.  20,  Cent  Dig.  {  : 


Digitized  by 


Google 


wig.) 


JOHN  O'BBIEN  LUMBBB  CO.  t.  WILKINSON. 


1051 


4.  Evidenoe  of  general  custom  and  nsage  is 
admissible  to  explain  and  enlarge  the  meaning 
of  a  written  contract  actually  made,  but  has  a 
very  /emote  bearing,  if  any,  in  establishing  a 
different  contract,  which,  if  made  through  mis- 
take, was  neyer  reduced  to  writing. 

5.  Where  a  witness  had  testified  that  be  did 
not  know  what  a  certain  person  had  done,  fur- 
ther testiipony  as  to  whether  he  liad  any  reason 
to  believe  that  such  person  bad  spoken  to  an- 
other about  a  contract  in  question  was  con- 
jettural,  and  properly  excluded. 

6.  Questions  decided  by  the  Supreme  Court  cm 
itppoal  are  absolutely  binding,  on  a  further  trial 
of  the  case,  both  on  the  trial  court,  and  on  the 
Supreme  Court  on  subsequent  appeals. 

7.  It  is  not  error  to  sustain  a  demurrer  inter- 
posed ore  tenus  to  counterclaims  which,  on  ap- 
peal, had  been  held  to  state  no  cause  of  action. 

8.  Where  the  mortgagee  of  chattels  has  taken 
lios.se.s.<:ion  after  default,  the  mortgagor  has  no 
longer  any  legal  title  to  the  property,  and 
cannot  maintain  replevin  or  conversion,  even 
though  the  sale  was  not  made  in  strict  con- 
formity with  Kev.  St  1898,  §  2316a,  relative  to 
foreclosure  sales  of  property  conveyed  by  chat- 
tel mortRnge,  but  the  mortgagor's  only  remedy 
is  by  a  bill  in  equity  to  redeem. 

9.  Plaintiff  sued  defendant  on  notes  arising 
nut  of  claims  on  account  of  logging  contracts 
lii^ween  plaintiff  and  defendants,  and  defend- 
ants set  up  by  way  of  counterclaim  plaintiff's 
fnilur<>  to  furnish  cars  in  compliance  with  a 
provision  of  the  contract.  Held,  that  plaintiff 
rould  show,  in  offset  to  the  counterclaim,  that 
the  railroad  which  hauled  the  cars  charged  plain- 
tiff for  the  difference  In  freight  between  the 
actual  weight  of  the  cars  as  loaded  by  defend- 
ants and  the  minimum  load  of  the  cars  stipu- 
lated for  in  the  contract  between  plaintiff  and 
the  railroad,  as  showing  that  the  cars  were  only 
partially  filled  by  defendants. 

10.  The  general  admission  of  evidence  support- 
ing a  particular  issue  does  not  constitute  re- 
versible error,  where  no  specific  objection  was 
tiiade  to  its  admission  on  other  issues,  and  the 
court  was  not  requested  to  restrict  its  consider- 
ation to  the  issue  as  to  which  it  was  admissible. 

Siebecker,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Eau  Claire 
I'ounty;   Jauiea  O'Neill,  Judge. 

Action  by  the  John  O'Brien  Lumber  Com- 
xiny  against  Sol  Wilkinaon  and  others, 
•'rom  a  Judgment  in  favor  of  plaintiff,  de- 
'cndants  appeal.    AfBrmed. 

This  action  was  commenced  June  15,  1901, 
o  recover  some  $20,000  claimed  to-  be  due 
in  two  notes,  one  dated  November  18,  1899, 
or  $C.O00,  and  the  other  June  30,  1900,  for 
.S,701.:23,  and  for  a  balance  on  account  of 
11,442.70.  Such  daims  grew  out  of  four 
)Kgiug  contracts  between  the  plaintiff  and 
lie  defendants,  dated,  respectively,  May  2, 
S«8,  Pebroary  6,  .1890,  December  1,  1899, 
nd  August  2,  1900.  The  original  answer  ad- 
iltted,  in  effect,  the  claims  set  forth  in  the 
implalnt,  but  sought  to  reduce  the  amount 
Y  six  several  counterclaims.  By  the  first 
>unterclaim  the  defendants  claim  $10,500 
images  by  reason  of  an  alleged  breach  of 
le  contract  of  May  2,  1898,  on  the  part  of 
le  plaintiff,  in  failing  to  famish  cars  as 
freed.  By  the  second  counterclaim  the  de- 
iidnnts  claim  $lt*.000  damages  by  reason 
'  the  nllcRed  breach  of  contract  of  Febru- 
■y  6,  18S)9,  In  failing  to  furnish  cars  as 
oreiu  alleged.    By  the  third  counterclaim 


the  defendants  claim  $10,000  damages  by 
reason  of  the  alleged  breach  of  contract  of 
December  1,  1899,  in  failing  to  furnish  cars 
as  therein  alleged.  By  the  fourth  counter- 
claim the  defendants  claim  $5,000  damages 
by  reason  of  the  alleged  breach  of  the  con- 
tract of  August  2,  1900,  for  failing  to  fur- 
nish cars  as  therein  alleged.  By  the  fifth 
counterclaim  and  set-off  the  defendants 
claim  $7041.13  as  the  balance  due  for  certain 
work  in  and  about  the  grading  of  the  rail- 
road bed  between  Benton  and  Washburn. 
By  the  sixth  counterclaim  and  set-off  the 
defendants  claim  $3,300  as  the  balance  due 
on  the  sale  and  delivery  of  a  certain  lo- 
comotive, known  as  "Lima  Engine,"  to  the 
plaintiff  by  the  defendants,  November  21, 
1901,  of  the  reasonable  value  of  $3,800,  no 
part  of  which  tiad  been  paid  except  $500. 
The  plaintiff  replied  to  the  fourth,  fifth,  and 
sixth  coimterclaims.  To  each  of  the  first 
three  counterclaims  the  plaintiff  interposed 
written  demurrers.  The  trial  court  sustain- 
ed each  of  such  demurrers  to  the  first,  sec- 
ond, and  third  counterclaims,  and  entered  an 
order  accordingly,  September  11,  1902.  From 
that  order  the  defendants  appealed  to  this 
court,  and  the  same  was  affirmed.  April  17, 

1903.  117  Wis.  468-475,  94  N.  W.  337.  In 
deciding  that  case,  this  court  there  reach- 
ed the  conclusion  that  the  written  contracts, 
upon  their  face,  by  necessary  Implication,  im- 
posed upon  the  defendants  the  duty  of  ob- 
taining the  cars  upon  which  they  had  agreed 
to  load  the  logs,  and  therefore  failed  to  sup- 
port any  cause  of  action  in  favor  of  the  de- 
fendants and  against  the  plaintiff,  as  al- 
leged in  such  counterclaims.  117  Wis.  474,  94 
N.  W.  337. 

After  the  cause  was  remanded  to  the  trial 
court,  the  defendants  amended  their  answer 
in  several  particulars.  Among  other  things, 
the  first,  second,  and  third  counterclaims 
were  each  amended  so  as  to  allege  in  effect 
that,  by  mutual  mistake  of  the  parties  in 
each  of' said  written  contracts,  the  duty  of 
furnishing  and  supplying  cars  was  imposed 
upon  the  defendants  instead  of  the  plaintiff, 
as  had  been  actually  agreed  between  the 
parties,  and  the  same  was  put  in  issue  by 
the  replies  of  the  plaintiff.  An  order  to  show 
cause,  based  upon  an  affidavit  of  the  de- 
fendants' attorney,  was  made  January  18, 

1904,  and  a  proposed  amendment  to  each  of 
the  first,  second,  and  third  counterclaims 
mentioned,  by  alleging  therein  the  follow- 
ing: "That  the  expression  'to  put  and  load 
on  cars,'  as  used  in  the  sixth  line  of  the  sec- 
<md  paragraph  of  said  Exhibit  A,  and  when- 
ever else  used  in  said  exhibit  and  agreement 
and  the  other  exhibits  attached  to  the  com- 
plaint and  answer,  with  reference  to  the 
logging  to  be  done  thereunder,  had,  at  and 
for  a  long  time  prior  to  the  making  of  such 
agreement,  a  well-ltnown,  recognized,  and  es- 
tablished meaning  under  the  general  cus- 
tom of  the  business  in  the  locality  in  which 
sucb  contract  was  executed,  and  in  the  lo- 
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callty  and  neighborliood  In  whlcb  the  same 
was  to  be  and  was  carried  out;  that  such 
recognized  and  establlsbed  meaning  was  well 
known  to  each  of  the  parties  thereto  at  the 
time  of  entering  Into  said  agreement,  and 
snch  expression  was  so  used  by  the  said  par- 
ty In  said  agreement  In  and  with  such  es- 
tablished and  recognized  meaning.  That  by 
such  general  custom,  usage,  and  interpreta- 
tion said  expression  implied,  embraced,  and 
Included  the  furnishing  by  the  owner  of  the 
logs,  and  not  by  the  logger,  all  cars  so  to  be 
loaded,  and  was  uniformly  used  and  under- 
stood as  the  equivalent  of  liie  expression  to 
put  and  load  on  cars  to  be  furnished  by  the 
owner  of  the  logs.'  And  that  the  prayer  of 
said  answer  be  amended  to  read  as  follows: 
'Wherefore  these  defendants  pray  that  said 
contracts  mentioned  in  the  first,  second,  and 
third  counterclaims  be  reformed  to  express 
the  real  intention  and  agreement  of  the  par- 
ties as  In  said  connterclalms  set  out.  If  the 
court  shall  find  that  such  reformation  Is  nec- 
essary for  the  purpose  of  expressing  such  in- 
tention and  agreement,  and  that  the  said 
defendants  have  Judgment  against  the  plain- 
tiff for  the  full  amounts  respectively  set 
forth  and  claimed  in  the  several  counter- 
claims contained  in  said  answer,  and  for 
their  costs  and  disbursements  in  this  ac- 
tion.' "  Thereupon,  and  after  hearing  on 
February  15, 1904,  the  court  "ordered  that  the 
said  motions  of  the  defendants  be,  and  the 
same  hereby  are,  denied,  with  $10  costs.  It  is 
further  ordered  that  the  equitable  issues  rais- 
ed by  the  first  three  counterclaims  contained 
in  the  amended  answer  of  the  defendants, 
whereby  the  defendants  seek  to  reform  the 
three  contracts  mentioned  and  described  in  the 
said  first  three  counterclaims  of  said  answer, 
be  first  tried  by  the  court  before  the  trial  of 
the  legal  Issues  In  the  above-entitled  action, 
and  that  such  equitable  issues  be  tried,  as 
aforesaid,  at  the  term  of  said  court  which  will 
be  held  at  the  courthouse  In  the  city  of  Ash- 
land on  the  29th  day  of  February,  1904." 
March  7,  1904,  the  venue  in  the  action  was 
changed  to  Eau  Claire  county.  Such  equi- 
table issues  were  tried  April  11,  1904,  and 
the  court  made  written  findings,  wherein  it 
was  found,  in  effect,  that  nothihg  was  omit- 
ted from  or  left  out  of  either  of  said  con- 
tracts by  mistake  or  otherwise,  and  that  each 
of  such  contracts  fully  expressed  the  agree- 
ment therein  sought  to  be  made. 

Thereupon,  and  on  May  2,  1904,  the  case 
was  tried,  upon  the  complaint,  the  answers 
as  so  amended,  and  the  replies  thereto,  by 
the  court  and  a  Jury.  At  the  close  of  the 
trial  the  Jury  returned  a  verdict  wherein 
they  found  in  favor  of  the  pl&lntiff,  and 
against  the  defendants,  as  to  the  fourth  coun- 
terclaim, and  that  the  defendants  had  no 
cause  of  action  thereon  against  the  plaintiff. 
And  they  also  returned  a  verdict  wherein 
they  found  in  favor  of  the  defendants,  and 
against  the  plaintiff,  as  to  the  fifth  counter- 
claim, and  assessed  the  defendants'  damages 


at  1968.68.  The  court  withdrew  from  the 
jury  all  consideration  of  the  Issues  raised  by 
the  sixth  counterclaim  and  the  reply  there- 
to, and  the  evidence  introduced  under  snch 
counterclaim,  and  refused  to  permit  such 
counterclaim  to  be  amended.  From  the  Judg- 
ment entered  ixpon  such  findings  and  verdict, 
the  defendants  bring  this  appeal. 

Tomklns,  Tomklns  &  Garvin,  Hoyt  A  Ol- 
well,  and  T.  B.  Spence,  for  appellants.  Rich- 
ard Sleight  (Winkler,  Flanders,  Smith,  Bot- 
tum  &  Fawsett,  of  counsel),  for  respondent. 

GASSODAT,  0.  3.  (after  stating  the  facts). 
The  first  question  calling  for  consideration 
Is  as  to  whether  It  was  an  abase  of  discretion 
for  the  trial  court  to  refuse  to  allow  the  first, 
second,  and  third  counterclaims,  respectively, 
to  be  amended,  so  as  to  allege  that,  by  the 
custom  in  the  locality  and  neighborhood 
where  the  contracts  were  made  and  to  be 
performed,  the  expression  "to  put  and  load 
on  cars,"  contained  threln,  "was  uniformly 
used  and  understood  as  the  equivalent 
•  •,  •  'to  put  and  load  on  cars  to  be  fur- 
nished by  the  owner  of  the  logs,' "  as  men- 
tioned in  the  foregoing  statement  For  the 
purpose  of  this  appeal  we  assume  that  such 
prc^osed  amendment  only  embraced  a  local 
custom.  Such  refusal  was  contained  In  the 
order  of  February  15, 1904,  mentioned  In  snch 
statement.  Whether  it  was  an  abuse  of  dis- 
cretion, of  cotirse,  depends  upon  the  circum- 
stances. The.  action  was  commenced  two 
years  and  eight  months  prior  to  the  making 
of  the  order  so  complained  of.  The  original 
complaint  was  verified  July  19,  1901.  The 
defendants  answered,  and  thereni>on  the 
plaintiff  served  an  amended  complaint  Octo- 
ber 14,  1901.  The  defendants  answered  such 
amenTled  complaint  November  6,  1901,  and 
therein  alleged  six  several  counterclaims. 
November  29,  1901,  the  plaintiff  replied  to 
snch  counterclaims.  March  10,  1902,  the 
defendants  amended  their  answer  to  the 
amended  complaint  April  2, 1902,  the  plain- 
tiff repHed  to  the  fourth,  fifth,  and  sixth 
counterclaims,  and  April  7, 1902,  the  plaintiff 
amended  such  reply.  April  23, 1902,  the  plain- 
tiff demurred  to  the  first,  second,  and  third 
counterclaims.  September  11,  190(2,  the  trial 
court  sustained  such  donurrers,  and  from  the 
order  sustaining  the  same  the  defendant!! 
appealed  to  this  court,  where  the  order  was 
affirmed  April  17,  1903.  117  Wis.  468,  475. 
94  N.  W.  337.  August  29,  190S,  the  defoid- 
ants  again  amended  their  answer,  setting  up 
an  equitable  counterclaim  to  the  effect  that 
each  of  such  contracts  was  by  mutual  mis- 
take so  written  as  to  Impose  upon  the  defend- 
ants the  duty  of  furnishing  and  supplying 
the  cars.  Instead  of  being  so  written  as  to 
Impose  such  duty  upon  tbe  plaintiff,  as  had 
been  actually  agreed  between  the  parties,  as 
mentioned  in  the  foregoing  statement;  and 
November  10,  1903,  an  order  was  entered  to 
tbe  effect  that  such  amended  answer  stand 
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as  the  answer  of  the  defendants  In  the  case, 
and  that  the  plaintiff  have  20  days  to  reply 
to  the  same.  Novemher  30, 1903,  the  plaintiff 
replied  to  snch  counterclaims.  Under  such 
circumstances,  and  upon  such  proposed 
amendment  to  the  answer  alleging  snch  local 
custom,  and  upon  an  affidayit  of  one  of  the 
attorneys,  for  the  defendants,  having  the 
principal  charge  of  the  action,  wherein  It  was 
stated  that  the  facts  set  forth  In  such  pro- 
posed amendment  were  first  disclosed  to  him 
December  22,  1903,  while  preparing  for  trial, 
and  that,  while  such  facts  were  apparently 
known  to  the  defendants,  yet  they  were  una- 
ware  of  their  significance  and  bearing  upon 
the  merits  of  the  action,  the  court  refused  to 
allow  such  amendment.  Thus  it  appears 
that,  before  attempting  to  inject  into  the  case 
the  element  of  local  custom,  the  defendants 
had  remodeled  their  answer  three  different 
times,  and  the  last  time  was  several  months 
after  this  court  had  a£9rmed  the  order  of  the 
trial  court  holding,  on  demurrer,  that  neither 
the  first,  second,  nor  third  counterclaim  stat- 
ed a  cause  of  action  in  favor  of  the  defend- 
ants and  against  the  plaintiff.  We  fail  to 
find  in  the  record  any  good  excuse  for  such 
delay  of  9  months  after  such  aflSrmance,  and 
16  months  after  the  entry  of  the  order  so 
affirmed,  before  attempting  to  allege  local 
custom.  It  is  conceded  that  the  defendants 
knew  of  such  local  custom  at  the  time  of  the 
making  of  such  several  contracts.  In  fact, 
to  be  available  in  construing  such  contracts. 
It  was  essential  that  both  parties,  at  the  time 
of  making  such  contracts,  had  knowledge  of 
such  local  custom.  This,  when  pri^erly 
pleaded,  may  be  shown  by  proof  of  actual 
knowledge,  or  that  such  custom  has  been  so 
general  that  the  parties  are  presumed  to  have 
knowledge  of  It.  12  Gyc.  1039-1040.  Thus 
It  Is  said  that:  "Particular  usages  and  cus- 
toms of  trade  or  business  must  be  known  by 
the  party  to  be  affected  by  them,  or  they 
will  not  be  binding,  unless  they  are  so  noto- 
rious, universal,  and  well  established  that  bis 
knowledge  of  them  will  be  conclusively  pre- 
sumed." Id.  1041, 1042.  See  Power  v.  Kane, 
5  Wis.  265;  Scott  v.  Whitney.  41  Wis.  504; 
Hinton  V.  Coleman,  45  Wis.  165;  Hewitt  v. 
John  Week  Lumber  Co.,  77  Wis.  648,  46  N. 
W.  822;  Bruunell  v.  Hudson  Saw  Mill  Co., 
86  Wis.  587,  57  N.  W.  364;  Chateaugay  Iron 
Co.  V.  Blake,  144  D.  S.  476,  12  Sup.  Ot.  731, 
36  L.  Ed.  510.  We  must  assiAne,  therefore, 
that  the  defendants  had  knowledge  of  such 
local  custom,  If  any  existed,  during  all  the 
Intervening  years  after  the  making  of  the 
several  contracts,  and  the  attempt  to  allege 
It,  and  yet  the  case  had  been  pending  for 
more  than  two  years,  and  a  half  before  there 
was  any  attempt  to  allege  such  local  custom. 
Certainly,  the  allowance  or  disallowance  of 
such  an  amendment  was  addressed  to  the 
sound  discretion  of  the  trial  court.  M.  &  M. 
B.  R.  Co.  T.  Finney,  10  Wis.  388;  Studebaker 
Bros.  Mfg.  Co.  V.  Langsou,  89  Wis.  200-203, 
61  N.  W.  773.    We  cannot  hold  that  there 


was  an  abuse  of  discretion  In  refusing  to  al- 
low such  amendment. 

2.  Error  Is  assigned  because,  on  the  trial 
of  the  equitable  Issue  made  by  the  reply  to 
the  counterclaim  alleging  mutual  mistake  In 
the  making  of  the  contracts,  the  coiurt  ex- 
cluded testimony  tending  to  prove  a  general 
and  uniform  custom  for  the  owner  of  the 
logs  to  furnish  the  cars.  No  such  custom 
was  alleged  In  such  counterclaims.  But  "a 
general  usage  or  custom  need  not  be  plead- 
ed." 12  Gyc.  1097.  The  reason  Is,  courts 
take  Judicial  notice  of  such  general  custom. 
Id.  1098.  V6gt  V.  Sfilenebeck  (Wis.)  100  N. 
W.  820.  Such  general  custom  may  be  pre- 
sumed to  have  entered  Into  the  contract  and 
bind  the  parties.  Gehl  v.  Milwaukee  Produce 
Co.,  105  Wis.  673-^80,  81  N.  W.  666;  s.  c.  116 
Wis.  263,  03  N.  W.  26.  As  there  said  In  the 
opinion  of  the  court  in  that  case,  on  the  first 
appeal:  "A.  uniform  trade  custom  Is  readily 
accepted  by  courts  to  define  what  Is  ambigu- 
ous or  Is  left  Indeterminate  In  a  contract, 
where  both  parties  have  knowledge  of  the 
custom,  or  are  so  situated  that  such  knowl- 
edge may  be  presumed;  for  the  reason  that 
the  majority  of  such  transactions  are  had  In 
view  of  the  custom,  and  the  agreement  on 
which  the  minds  of  the  parties  actually  met 
will  thereby  be  carried  Into  effect.  Jones, 
Construction  of  Cont  g§  100, 103.  Where  the 
custom  is  proved  to  be  known  to  both,  it  may 
even  add  terms  to  the  contract.  Scott  v. 
Whitney,  41  Wis.  504;  Hewitt  v.  John  We* 
L.  Co.,  77  Wis.  548  [46  N.  W.  822]."  So  it  is 
said  that  "evidence  of  usage  is  allowed  not 
only  to  explain,  but  to  add  tacitly  implied  in- 
cidents to  the  contract  in  addition  to  those 
which  are  actually  expressed."  12  Gyc.  1082 
— citing  numerous  cases  in  support  of  the 
preposition.  Including  the  one  last  mentioned, 
and  Lamb  v.  Klaus,  30  Wis.  94.  In  this  last 
case  the  plaintiff  sought  to  recover  the  pur- 
chase price  of  shingles  sold  and  delivered  to 
the  defendant  under  a  written  contract.  By 
way  of  equitable  counterclaim,  the  defend- 
ant sought  to  reform  the  written  agreement 
on  the  ground  of  mistake  in  making  the  same. 
That  Issue  was  first  tried  and  determined 
against  the  defendant,  and  such  determina- 
tion was  not  presented  to  this  court  for  re- 
view. The  answer  further  alleged,  and  evi- 
dence was  offered  tending  to  prove  by  prac- 
tical construction  and  general  custom  and 
usage,  that  the  defendant  was  entitled  to  in- 
terest on  advances  made  by  him  on  such 
written  contract;  but  the  court  excluded  the 
evidence  so  offered,  and  for  that  reason  the 
Judgment  was  reversed  by  this  court.  Lamb 
v.  Kl&va,  30  Wis.  94,  95,  102.  This  court 
held  that,  by  refusing  to  reform  the  written 
contract,  the  trial  court  In  effect  held  "that 
the  written  contract  expressed  all  that  the 
parties  meant  to  express  therein,"  and  that 
it  did  "not  estop  either  party  from  proving  a 
usage  which  entered  into  the  agreement." 
In  other  words,  and  as  indicated  in  the  opin- 
ion of  Dixon,  C.  J.,  in  that  case,  and  the 
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other  authorities  cited,  evidence  of  general 
custom  and  usage  is  admlBsible  to  explain 
and  enlarge  the  meaning  of  a  written  con- 
tract actually  made,  but  has  a  very  remote. 
If  any,  bearing  in  establishing  a  different 
contract,  whicli,  if  made  through  mistake, 
was  never  reduced  to  writing.  Assuming 
the  existence  of  such  general  custom  and 
^usage,  still  we  are  constrained  to  hold  that 
the  findings  of  the  trial  court  upon  the  equi- 
table Issues,  to  the  effect  that  nothing  was 
omitted  from  or  left  out  of  either  of  the  three 
written  contracts  In  question  by  mistake, 
are  sustained  by  the  evidence.  Certainly 
we  cannot  hold  that  such  findings  are  against 
the  clear  preponderance  of  the  evidence. 

S.  Error  is  assigned  because,  while  at- 
tempting to  prove  on  cross-examination  of 
the  plaintiffs  president,  O'Brien,  that  at  the 
time  of  making  the  first  contract  with  the  de- 
fendants. May  2,  1S98,  the  defendant  Wilkin- 
son knew  of  the  contract  which  the  plaintiff 
had  made  with  the  railroad  company  about 
two  weeks  before,  and  after  testifying,  with- 
out objection,  that  he  did  not  know  whether 
Wilkinson  knew  he  had  that  contract  or  not ; 
that  he  never  mentioned  It  to  him,  and  never 
knew  that  any  one  mentioned  It  to  him,  but 
"presumed  that  maybe  Gifford  did" — which 
words  In  quotation  were  stricken  out  by  the 
court.  Gifford  had,  at  the  time,  charge  of 
the  plaintiff's  office  in  Ashland,  but  had  since 
died.  Then,  after  testifying,  without  objec- 
tion, that  he  did  not  know  what  Gifford  had 
done,  the  court  sustained  an  objection  to  a 
question  as  to  whether  he  had  any  reason  to 
believe  that  Gifford  spoke  to  Wilkinson  about 
the  contract  with  the  railroad  company.  We 
perceive  no  error  In  such  rulings.  Such  tes- 
timony was  at  most  conjectural. 

4.  Error  Is  assigned  because  the  court  sus- 
tained the  demurrer  ore  tenus  to  each  of  the 
first  three  counterclaims.  These  counter- 
claims and  the  contracts  therein  alleged,  and 
upon  which  they  were  respectively  based,  are 
the  same  as  when  this  court  aflirmed  the  or- 
der of  the  trial  court  sustaining  the  demur- 
rers to  Huch  counterclaims  on  the  ground 
that  neither  of  them  stated  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  the 
defendants  and  against  the  plaintiff.  117 
Wis.  468-475,  »4  N.  W.  837.  Every  ques- 
tion decided  by  this  court  on  that  appeal  is 
res  adjndicata,  and  absolutely  binding,  not 
only  upon  the  trial  court,  but  also  upon  this 
court.  Keystone  Lumber  Co.  v.  Kolman,  103 
Wis.  300,  303,  79  N.  W.  224,  and  cases  there 
cited;  Hart  v.  Moulton,  104  Wis.  349,  353, 
80  N.  W.  599,  76  Am.  St.  Rep.  881 ;  Rupiper 
V.  Calloway,  105  Wis.  4,  7,  8,  80  N.  W.  916; 
South  Bend  Chilled  Plow  Co.  v.  George  O. 
Cribb  Co..  105  Wis.  443,  81  N.  W.  676;  Mc- 
Cord  V.  Hill,  117  Wis.  306,  808,  94  N.  W.  65. 
Since  the  decision  on  the  former  appeal  la 
res  adjndicata,  it  Is  unnecessary  to  deter- 
mine whether  that  decision  would  have  been 
different  had  the  reasons  here  urged  been 
there  presented.    Since   It   was   there  held 


that  neither  of  the  three  counterclaims  suit- 
ed facts  sufficient  to  constitute  a  cause  of  ac- 
tion In  favor  of  the  defendants  and  against 
the  plaintiff,  it  is  obvious  that  no  evidence 
under  either  of  those  counterclaims  was  ad- 
missible against  the  objections  on  behalf  of 
the  plaintiff.  As  indicated  in  some  of  the 
authorities  cited  on  another  branch  of  this 
case,  that  Included  evidence  of  practical  con- 
struction and  general  custom.  We  must 
hold  that  there  was  no  error  in  sustaining 
such  demurrers  ore  tenus. 

5.  Error  is  assigned  because  the  court 
withdrew  from  the  jury  the  issues  raised  by 
the  reply  to  the  sixth  counterclaim.  That 
counterclaim  was  to  recover  $3,300  as  the 
balance  due  on  the  sale  and  delivery  to  the 
plaintiff  by  the  defendants  of  a  locomotive 
engine,  and  refusing  to  permit  such  counter- 
claim to  be  amended  upon  the  trial.  It  is 
undisputed  that,  to  secure  the  repayment  of 
$1,774.34  advanced  by  the  plalntiff'for  the 
;  benefit  of  the  defendants,  they  gave  to  tlie 
!  plaintiff  a  bill  of  sale  for  the  engine,  October 
1  21,  1899,  which  was  in  legal  effect  a  chattel 
;  mortgage ;  that,  pursuant  to  notice  posted  tn 
j  two  places,  the  engine  was  sold  thereon  by 
I  the  plaintiff  to  the  Edward  HInes  Ltunber 
j  Company,  November  21,  1901,  for  less  than 
I  the  amount  due  on  such  mortgage.  The  trial 
court  held  that,  If  the  sale  was  fair,  the  de- 
fendants had  no  cause  of  action  therefor: 
and  that  If  such  sale  was  unfair,  yet  that, 
as  the  debt  secured  by  the  engine  was  due 
and  the  plaintiff  had  taken  possession  prior 
to  the  sale,  the  legal  title  passed  to  the  plain- 
tiff, as  mortgagee,  and  the  only  remedy  of 
the  defendants  was  in  equity  to  redeem.  In 
such  ruling  the  court  followed  the  decision 
of  this  court,  wherein  it  was  held  that: 
"Where  the  mortgagee  of  chattels  has  taken 
possession  after  a  default,  the  mortgagor  has 
no  longer  any  legal  title  to  the  property,  and 
cannot  maintain  replevin  therefor.  His  only 
remedy  is  by  a  bill  in  equity  to  redeem."* 
Holzhausen  v.  Parkhill,  85  Wis.  446,  55  X. 
W.  892.  To  the  same  effect,  Klinkert  v.  Ful- 
ton, 8.  &  M.  Co.,  113  Wis.  493,  501.  89  NT.  W. 
507,  and  cases  there  cited.  Nor  can  the 
"mortgagor,  without  proof  of  payment  (;r 
other  extinguishment  of  the  mortgage,  main- 
tain an  action  against  the  mortgagee  for  a 
conversion  of  the  property."  Hill  v.  Merri- 
man,  72  Wis.  •WS,  40  N.  W.  399.  The  engine 
was  not  sold  at  private  sale,  but  on  public 
notice,  as  stated.  Assuming  that  the  sale 
was  not  made  in  strict  conformity  to  the 
statute  (section  2316a,  Rev.  St.  1898),  atiU  tt 
did  "not  operate  as  a  cancellation  of  the 
mortgage .  debt  In  the  sense  that  the  mort- 
gagor Is  entitled  to  recover  the  property  or 
its  value  without  regard  to  the  amount  re- 
maining due  on  the  mortgage."  Gauche  v. 
Milbratb,  94  Wis,  674,  69  N.  W.  999.  See 
Vreeland  v.  Waddell,  93  Wis.  107,  67  N.  W. 
61.  It  follows  from  what  has  been  said  that 
there  was  no  error  in  refusing  to  allow  the 
counterclaim  in  question  to  be  amended  on 
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the  trial,  so  as  to  allege  that  the  plaintiff  ap- 
propriated and  conrerted  the  proceeds  of 
sncta  sale  to  his  own  use. 

6.  The  error  assigned  In  ^admitting  testi- 
mony of  the  train  dispatcher,  Downs,  as  to 
cars  being  returned  partially  loaded,  on  the 
ground  that  it  was  hearsay,  seems  to  be  un- 
founded, since  such  testimony  was  stricken 
out  and  the  jui-y  instructed  to  disregard  it 
Error  Is  assigned  In  permitting  Claris,  the  as- 
sistant manager  of  the  railroad,  and  Wilcox, 
the  treasurer  of  the  railroad,  to  testify  as  to 
claims  made  by  the  railroad  against  the 
plaintiff  for  difference  in  freight  between  the 
actual  weight  of  the  cars,  as  loaded,  and  the 
minimum  load  of  the  cars  stipulated  for  in 
the  railroad  contract,  and  claims  therefor 
against  the  plaintiff,  and  as  to  the  receipt  of 
bills  therefor.  Such  evidence  was  admitted 
under  the  contract  of  August  2,  1900,  upon 
which  the  fourth  counterclaim  was  based. 
In  that  contract  the  plaintiff  agreed  in  terms 
to  furnish  the  cars.  The  evidence  was  of- 
fered in  support  of  the  offset  pleaded  In  the 
reply  to  that  counterclaim,  and  seems  to 
have  been  admissible  for  that  purpose.  The 
argument  Is  that  it  was  inadmissible  to  prove 
that  suificient  cars  were  furnished  to  the  de- 
fendants. But  no  specific  objection  was 
made  upon  that  ground,  nor  was  the  court 
requested  to  restrict  the  consideration  of 
such  evidence  to  the  offset  so  pleaded  in  the 
reply.  Since  tiie  evidence  was  admissible, 
when  offered,  as  tending  to  prove  such  offset, 
the  error,  if  any,  is  in  failing  to  restrict  the 
consideration  of  such  evidence  to  that  pur-, 
pose.  Under  the  circumstances  mentioned, 
we  must  hold  that  the  admission  of  such  tes- 
timony was  not  reversible  error.  Tebo  v. 
The  City  of  Augusta,  90  Wis.  405,  407,  408, 
63  N.  W.  1045;  Hlles  v.  The  Hanover  Fire 
Ins.  Co.,  C5  Wis.  585,  27  N.  W.  348,  56  Am. 
Hep.  637 ;  Cayon  v.  Dwelling  House  Ins.  C!o., 
68  Wis.  510,  32  N.  W.  540;  Erdall  ▼.  Atwood, 
79  Wis.  1,  6,  47  N.  W.  1124.  Especially  is 
this  so  since  the  plaintiff  at  the  close  of  the 
trial,  and  before  the  case  was  submitted  to 
the  Jury,  withdrew  its  claim  of  offset  to  the 
fourth  counterclaim,  and  the  Jury  found  that 
the  defendants  had  no  cause  of  action  under 
that  counterclaim. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

SIBBECKBIt,  J.,  dissenting. 


KELLER  V.  FEXSKE.* 
(Supreme  Conrt  of  Wisconsin.    Jan.  10,  1005.  i 

ICOBTQAOES— PAnnNT   BT  lABK   TENANT— COK- 

VEYANCES  BT  SAKE— BIGHTS  OF 

PUBCHASEB. 

1.  A  life  tenant  who  payg  off  a  mortgage,  and 
conveys  the  property  to  another  by  warranty 
deed,  thereby  conveys  not  only  her  life  estate. 
but  all  the  lien  on  the  land  which  she  acqnired 
by  reason  of  her  payment  of  the  mortgage. 


*Rehearing  denied  January  10,  1905. 


On  motion  to  correct  a  Judgment,  entered 
in  accordance  with  the  opinion  previously 
filed,  and  reported  in  101  N.  W.  378. 

PER  CURIAM.  After  due  consideration, 
we  see  no  escape  from  the  view  that  Caroline 
Laabs,  the  life  tenant,  who  paid  off  the  mort- 
gage, did,  by  her  warranty  deed  to  the  re- 
spondent, convey  not  only  her  life  estate,  but 
all  the  lien  on  the  land  which  she  acquired 
by  reason  of  her  payment  of  the  mortgage. 
Larsen  v.  Johnson,  78  Wis.  300,  47  N.  W.  615, 
23  Am.  St.  Rep.  404;  Slaughter  v.  Bernards, 
97  Wis.  184,  72  N.  W.  977.  As  a  result,  all 
claims  which  she  had  tw  or  upon  that  land, 
and  which  the  plaintiff  would  have  been  re- 
quired to  satisfy  under  the  principles  declar- 
ed In  the  opinion  In  this  case,  became  vestied 
in  the  respondent;  and  he  is  entitled  to  be 
paid  not  only  the  several  sums  Indicated  in 
the  opinion  originally  filed,  but  also  the 
amount  of  this  mortgage  lien. 

It  is  therefore  ordered  that  the  Judgmmt 
and  mandate  of  this  court  be  amended  so 
as  to  direct  that,  as  a  condition  of  Judgment 
in  favor  of  the  plaintiff,  there  be  paid  to  the 
defendant  the  several  sums  Indicated  in  our 
former  opinion,  including  that  therein  di- 
rected to  be  paid  to  the  estate  of  Caroline 
Laabs. 


REED  v.  CUNNINGHAM  et  al. 
(Supreme  Court  of  Iowa.     Jan.  10,  1905.) 

counties  —  funds  —  uisafpbopbiation  — 
taxpateb's  action— public  officials 

—bequest  to  sue. 
1.  A  citizen  and  taxpayer  of  a  municipality 
is  not  entitled  to  maintain  a  suit  to  recover 
funds  of  the  city  alleged  to  have  been  misap- 
propriated, without  first  having  demanded  that 
the  suit  should  be  brought  by  the  public  officers 
of  the  city,  or  without  alleging  and  provioK 
facts  afiirmatlvel.T  indicating  that  such  demand 
would  be  unavailing. 

Appeal  from  District  Court,  Unn  County; 
Wm.  6.   Thompson,  Judge. 

Action  by  plaintiff,  as  a  citizen  and  tax- 
payer of  Cedar  Rapids,  to  recover  moneys 
alleged  to  have  been  illegally  paid  to  the 
defendants  by  the  county  treasurer  of- Linn 
county  for  services  In  discovering  property 
omitted  from  the  assessment  rolls.  The  pe- 
tition was  dismissed,  and  plaintiff  appeals. 
Affirmed. 

E.  C.  Barber,  for  appellant  F.  L.  An- 
derson, for  appellees. 

LADD,  J.  The  gravamen  of  the  charge  Is 
that  the  county  treasurer,  in  virtue  of  a  res- 
olution by  the  city  council  of  Cedar  Rapids, 
approving  a  previous  arrangement  of  certain 
members  of  its  finance  committee,  paid  to 
defendants  30  per  cent  of  the  taxes  collect- 
ed on  property  found  by  them  to  have  been 
omitted  from  the  tax  lists  for  services  as 
rendered.  That  a  citizen  and  taxpayer  of  a 
municipality  has  such  an  Interest  in  its  funds 
that  he  may  maintain  an  action  in  a  proper 
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ease  Is  not  qaestloned.  See  Heatb  t.  AI- 
brook  (Iowa)  98  N.  W.  619.  Before  thl» 
may  be  done,  however,  the  appropriate  offi- 
cers of  the  municipality  must  be  requested 
to  act  This  Is  the  rule  with  respect  to  suits 
by  a  stockholder  in  behalf  of  a  private  cor- 
poration (Dillon  V.  Lee,  110  Iowa,  156,  81 
N.  W.  245),  unless  the  circumstances  are 
such  as  to  indicate  affirmatively  that  a  de- 
mand would  have  been  unavailing  (Schoen- 
ing  T.  Schwenk,  112  Iowa,  733,  84  N.  W. 
916).  And  there  is  even  stronger  ground 
for  exacting  a  slmUar  request  of  the  govern- 
ing body  of  a  public  corporation  and  a  show, 
lug  of  neglect  or  >  refusal  as  a  condition 
precedent  to  the  institution  of  suit  by  a  tax- 
payer for  the  recovery  of  money  Illegally  di- 
verted from  Its  treasury.  Public  officers  are 
always  presumed,  In  the  absence  of  any 
showing  to  the  contrary,  to  be  ready  and 
willing  to  perform  their  duty;  and  until  it 
Is  made  to  appear  that  they  have  refused 
to  do  so,  or  have  neglected  to  act  under  cir- 
cumstances rendering  this  equivalent  to  a 
refusal,  there 'Is  no  occasion  for  the  inter- 
vention of  the  citizen  for  the  protection  of 
himself  and  others  similarly  situated.  In- 
deed, such  refusal  or  neglect  is  the  very 
basis  on  which  equity  will  take  Jurisdic- 
tion; for  otherwise  the  taxpayer  whose  In- 
terest is  indirect  would  be  utterly  without 
remedy.  But  for  the  right  to  invoke  the  aid 
of  a  court  of  equity  officers  might  plunder 
the  public  treasury  with  entire  immunity  so 
long  as  they,  or  otiiers  for  them,  continue 
in  control  of  the  governing  body.  See  Peo- 
ple V.  IngersoU,  58  N.  Y.  1, 17  Am.  Rep.  178. 
The  cause  of  action  belongs  to  the  corpora- 
tion, but  Is  enforceable,  rather  than  that  Jus- 
tice shall  utterly  fall,  by  the  remedy  in  eq- 
uity at  the  suit  of  its  members.  Those  pri- 
marily charged'  with  the  enforcement  of  cor- 
porate rights,  however,  are  not  to  be  in- 
terfered with,  save  in  cases  where,  because 
of  unjustifiable  neglect  or  failure  to  act, 
such  a  course  appears  necessary  for  the  pro- 
tection of  the  rights  of  the  taxpayer.  Land, 
Log  &  Lumber  Co.  v.  Mclntyre,  100  Wis.  245, 
75  N.  W.  964,  69  Am.  St  Rep.  915;  Znelly 
V.  Casper,  160  Ind.  455,  67  N.  E,  103,  63 
L.  R.  A.  133.  The  petition  contains  no  aver- 
ment, nor  'the  record  any  evidence,  of  de- 
mand that  action  be  prosecuted  by  the  city, 
or  circumstances  obviating  the  necessity 
thereof,  and  for  this  reason  relief  was  right- 
ly denied.  ^ 
Affirmed. 


PRIC!E  et  al.  v.  BLACK  et  al. 
(Supreme  Court  of  Iowa.    Jan.  11,  1905.) 

MINES—COAL  UCASES— DUTT  OF  LESSEE— ABAN- 
DONMENT. 

1.  Where  the  lessee  under  a  coal  lease  con- 
tracted to  operate  the  mine  in  a  workmanlike 
manner,  and  to  pay  the  lessor  a  royalty  on  coal 
mined,  there  was  an  implied  covenant  to  work 
the  mine  with  reasonable  diligence. 


2.  The  lessee  of  a  coal  mine  worked  it  in  a 
desultory  way  for  nearly  six  years,  durin;; 
which  plaintiff's  husband,  the  lessor,  made  no 
complaint,  but  accepted  the  royalties  under  tli"? 
lease.  For  nearly  two  years  thereafter  tlie 
mine  was  not  worked,  owing  largely  to  ditS- 
culties  in  its  operation ;  and,  just  before  suit 
was  brought  to  cancel  the  lease  for  abandon- 
ment, the  sublessees  had,  at  considerable  ex- 
pense, sunk  a  shaft  etc.,  with  plaintiff's  knowl- 
edge and  consent,  to  further  work  the  mine, 
which  was  the  only  way  it  could  be  sacceaBfolly 
operated;  plaintiffs  in  the  meantime  having 
received  coal  for  use  as  provided  by  the  lease. 
Held,  that  the  sublessees'  failure  to  continu- 
ously operate  the  mine  under  such  circumstan- 
ces was  Insufficient  to  authorize  a  forfeiture  of 
the  lease  for  abandonment. 

Appeal  from  District  Court,  Ifabaska 
County;  A.  R.  Dewey,  Judge. 

Suit  in  equity  to  enjoin  defendants  from 
trespassing  upon  plaintUfs'  real  estate.  De- 
fendants claimed  a  right  to  go  upon  the 
land  in  virtue  of  a  mining  lease.  To  this 
plaintiffs  responded  by  pleading  an  abandon- 
ment of  the  tenancy.  On  these  issues  the 
case  was  tried  to  the  court,  resulting  in  a  | 
decree  dismissing  plaintiffs'  petition.  Plain- 
tiffs appeal.    Affirmed.  I 

J.  C.  Williams,  for  appellants.    John  O.       i 
Malcolm  and  0.  O.  Orvls,  for  appellees. 

I 

DBBMER,  X  In  February  of  tlie  year 
1893,  plaintiff  and  her  husband,  tlie  then 
owner  of  certain  lands  in  Mahaska  county, 
leased  the  same  to  the  Garfield  Coal  Com- 
pany; and  in  May  of  the  year  1902  the 
coal  company  sublet  the  property  to  one 
Gibbons,  and  he,  in  turn,  on  September  16, 
1902,  sublet  the  same  to  the  defendants. 
Black  &  Cook.  The  lease  was  of  the  coal 
underlying  the  land,  and  was  to  continne 
until  February  18,  1908.  unless  the  coal  was 
sooner  mined  out  The  lessee  agreed  to  op- 
erate the  mine  in  a  good  and  workmanlike 
manner,  and  to  pay  as  royalty  8  cents  per 
ton  on  all  lump  coal.  It  was  also  provided 
that  the  lessor  should  have  two  tons  of  nut 
coal  per  month,  for  which  no  charges  were 
to  be  made.  Plaintiffs  are  the  heirs  at  law 
of  Joshua  Price,  deceased,  and,  as  such, 
claim  that  the  lease  was  forfeited  and  aban- 
doned by  the  defendants  and  their  sub- 
lessees, and  that  they  are  entitled  to  the  pos- 
session of  the  property.  Defendants  deny 
the  alleged  forfeiture  and  abandonment  and 
rely  ujwn  the  lease  as  the  basis  of  their  right 
to  the  possession  of  the  property. 

The  original  lessee,  the  coal  company. 
worked  the  mine  to  a  limited  extent  during 
the  years  1895  to  1900,  both  tocluslve,  but 
did  no  more  work  before  subletting  the 
property.  Shortly  before  this  action  was 
commenced,  which  was  in  October  of  the 
year  1902,  the  defendants,  who  are  sub- 
lessees, resumed  the  operation  of  the  mine 
and  each  and  all  of  the  defendants  claim 
and  testify  that  there  was  no  intention  to 
abandon  the  mine;  that  whatever  the  de- 
lay, it  was  caused  by  difficulties  in  getting 
at  the  coal;    and  that  plaintiff  has  at  all 
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times  down  to  tbe  commencement  of  this 
suit  recognized  the  continued  existence  of 
the  lease.  Failure  to  operate  the  mine  for 
nearly  two  years  Is  regarded  by  plalntifTs  as 
a  forfeiture  and  abandonment  of  the  lease. 
The  rule  that  forfeitures  are  not  favored  Is 
so  well  understood  that  we  need  not  take 
space  for  the  citation  of  authorities.  And 
generally  speaking,  abandonment  of  a  lease 
Is  a  question  of  intent,  to  be  arrived  at  from 
all  the  testimony  In  the  case.  Of  course, 
this  may  be  inferred  from  the  acts  of  the 
parties.  The  stipulation  In  the  lease  to  op- 
erate the  mine  In  a  good  and  workmanlike 
manner,  as  well  as  the  obligation  implied 
by  law,  because  of  the  royalties  to  be  paid, 
imposed  upon  the  lessee  the  duty  of  reasona- 
ble eftort  and  diligence  in  the  operation  of 
tlTe  mine;  and,  according  to  some  of  the 
authorities,  failure  to  perform  this  covenant 
operates  as  a  forfeiture  of  tbe  lease.  Max- 
well V.  Todd,  112  N.  O.  677,  16  S.  E.  926; 
Cowan  V.  Radford  Co.,  83  Va.  547,  3  S.  B. 
120;  Hugglns  v.  Daley,  99  Fed.  606,  40  C.  C. 
A.  12,  48  L.  R.  A.  320.  This  rule  is  not  uni- 
versal, however.  In  some  jurisdictions  the 
only  remedy  in  the  absence  of  abandonment 
Is  an  action  for  damages  for  breach  of  the 
covenant.  Harris  v.  Ohio  Coal  Co.,  57  Ohio 
St.  lis,  48  N.  E.  502;  Koch's  Appeal,  03  Pa. 
434.  Bat  that  there  is  an  implied  covenant 
to  work  a  mine  with  reasonable  diligence 
under  such  a  state  of  facts  as  Is  bexe  dis- 
closed Is  tbe  holding  of  all  tbe  authorities. 
Hugglns  V.  Daley,  supra;  Higgins  v.  Gal. 
Co.,  109  Cal.  304,  41  Pae.  1087;  Chamberlain 
T.  Parker,  45  N.  Y.  560;  Knnkle  v.  People's 
Co.,  165  Pa.  133,  30  Atl.  719,  33  L.  R.  A. 
847;  Petroleum  Co.  v.  Coal  Co.,  89  Tenn. 
381,  18  S.  W.  65;  Cowan  v.  Radfold,  83  Va. 
547,  8  8.  E.  120;  Guffy  v.  HuklU,  34  W.  Va. 
49,  11  S.  E.  754,  8  L.  R.  A.  759,  26  Am.  St 
Rep.  901.  Whether  or  not  forfeiture  results 
from  failure  to  observe  this  covenant,  we 
shall  not  now  decide,  for  appellants'  coun- 
sel does  not  rely  upon  a  forfeiture  for  breach 
of  covenant,  but  upon  an  abandonment  of 
the  lease.  So  that  the  issue  is  a  narrow  one 
— simply  and  solely  a  claimed  abandonment. 
Tbat  there  may  be  such  conduct  as  amounts 
to  an  abandonment,  and  thereby  a  forfeltmre, 
is  well  settled.  Worrall  v.  Wilson,  101  Iowa, 
475,  70  N.  W.  619;  Robinson  v.  Boys,  61  N. 
J,  Law,  179,  88  Atl.  813;  Plummer  v.  Hill- 
side Coal  Co.,  160  Pa.  483,  28  Atl.  853: 
Snodgrass  v.  South  Co.  (W.  Va.)  35  S.  E. 
820. 

Going  now  to  that  question,  which  Is  one 
of  mlsed  law  and  fact,  we  find  that  whUe 
tbe  original  lessee,  the  coal  company,  worked 
tbe  mine  in  but  a  desultory  way  for  some- 
tbing  like  six  years,  plalntiCTs'  ancestor  made 
no  complaint  thereof,  but  accepted  the  roy- 
alties, and  seemed  content.  For  something 
like  two  years  tbe  mine  was  not  worked. 
This  delay  was  due  largely  to  difficulties  in 
operating  tbe  mine.  There  were  three  meth- 
ods of  removing  coal  from  this  field — one  by 
101  N.W.— 67 


means  of  mules,  another  by  what  is  known 
as  the  "tail-rope  system,"  and  still  another 
by  sinking  a  shaft  and  hoisting  the  coal  to 
the  surface.  The  first  two  were  tried  with- 
out bringing  satisfactory  results,  and,  Just 
before  this  suit  was  commenced,  defendants 
had,  at  considerable  expense,  sunk  a  shaft 
near  tbe  plalntiCTs'  land,  had  set  their  en- 
gine, and  bad  been  to  other  large  expense 
in  getting  ready  to  mine  the  coal,  all  with 
the  knowledge  and  consent  of  tbe  plaintiffs 
herein.  Moreover,  Margaret  Price,  one  of  tbe 
lessors,  was  receiving  coal  during  practically 
all  the  time,  as  provided  for  in  the  lease. 
It  was  discovered  after  due  trial  tbat  the 
only  successful  method  for  removing  the 
coal  from  plaintiffs'  land  was  by  the  shaft 
system;  and  the  defendants  had,  with  the 
knowledge  of  the  plaiutlfls,  been  to  a  large 
expense  In  sinking  the  same,  and  providing 
the  necessary  machinery,  when  this  action 
was  brought.  Failure  to  operate  the  mine 
is  sufficiently  accounted  for,  and  no  abandon- 
ment should,  under  the  circumstances,  be 
Inferred  therefrom.  Of  course,  lapse  of  time 
is  evidence  of  abandonment,  but  it  is  not 
conclusive.  Act  and  intent  must  concur,  be- 
fore a  court  is  Justified  in  finding  a  forfeiture 
through  abandonment.  With  the  conclusion 
of  the  trial  court  that  there  was  no  aban- 
donment we  are  in  full  accord. 

Whether  or  not  plaintiffs  are  entitled  to 
recover  damages  for  breach  of  the  implied 
covenant  of  which  we  have  spoken  is  not 
tor  us  to  decide  at  this  time.  We  mention 
It  now  for  the  purpose  of  indicating  that  this 
action  should  not  be  treated  as  a  bar  to  such 
a  proceeding. 

Sustaining  our  conclusions  on  the  entire 
case  are  the  following:  Hosford  v.  Metcalf 
(Iowa>  84  N.  W.  1056;  Oreamuno  v.  Uncle 
Sam  Co.,  1  Nev.  215. 

The  decree  is  right,  and  it  is  affirmed. 


MBNDENHALL  v.  ULRICH. 
(Supreme  Court  of  Minnesota.     Jan.  13,  1905.) 

ACTION    OH    NOTE— DEFENSES— FRAUD— EVI- 
DENCE. 

1.  Action  on  a  promissory  note  by  an  indorsee 
thereof.  The  answer  alleged  an  oral  agreemeDt 
to  the  effect  that  the  note  should  become  opera- 
tive as  a  contract  only  on  the  happening  of  a 
future  event,  which  never  occurred,  and  that 
the  note  was  put  in  circulation  by  fraud. 

Held,  that  tne  answer  stated  a  defense;  that, 
after  evidence  bad  l>een  given  tending  to  show 
that  the  note  was  put  in  circulation  by  fraud, 
the  burden  was  on  the  plaintiff  to  show  that  he 
was  a  bona  fide  holder  thereof  without  notice ; 
and,  further,  that  the  trial  court  did  not  err  in 
its  rulings  as  to  the  admission  of  evidence,  nor 
in  refusing  to  direct  a  verdict  for  tbe  plaintiff. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  McLeod  Coun- 
ty; Francis  Cadwell,  Judge. 

Action  by  J.  J.  Mendenhall  against  Henry 
Ulrlcb.    Verdict  for  defendant.    From  an  or- 

« t  See  Bllla  and  Notes.  v*L  7,  Cent.  Dig.  {{  1676, 
1683. 


Digitized  by  VjOOQIC 


1058 


101  NORTHWESTERN  REPORTER. 


(\Uiui. 


der  denying  a  motiou  for  judgment  or  a  new 
trial,  plaintiff  appeals.    Affirmed. 

R.  H.  McClelland,  for  appellant  C.  G. 
Odquist  and  Sam  G.  Anderson,  Jr.,  for  re- 
spondent. 

START,  O.  J.  Action  on  a  promissory 
note.  "Verdict  for  defendant.  The  plaintiff 
appealed  from  an  order  denying  his  motion 
for  Judgment  notwithstanding  the  verdict 
or  for  a  new  trial.  The  assignments  of  er- 
ror challenge  the  correctness  of  the  mlings 
of  the  trial  court  as  to  the  admission  of 
evidence  and  of  its  action  in  refusing  to  di- 
rect a  verdict  for  the  plaintiff. 

A  brief  statement  of  the  pleadings  is  nec^ 
essary  to  an  understanding  of  the  plaintiff's 
contention.  The  complaint  alleged  that  on 
August  1,  1900,  the  defendant  made  his 
l)romi8sory  note  dated  on  that  day,  and  there- 
by promised,  for  value  received,  to  pay  to 
the  order  of  himself  $173.73  six  months  after 
date,  and  on  that  date,  for  value  received, 
he  indorsed  and  delivered  the  note  to  E.  B. 
Mendenhall;  -and,  further,  that  before  ma- 
turity such  Indorsee  sold  and  Indorsed  it  for 
value  to  plaintiff.  The  answer  admitted  that 
the  defendant  signed  and  indorsed  the  note, 
but  denied  that  it  ever  was  delivered  to  E. 
E.  Mehdenhall,  or  to  any  one  else,  and  al- 
leged that  it  was  given  to  him  to  be  left  at 
a  deslgnate<l  bank  under  an  agreement  to  the 
effect  following:  That  Mendenhall  should 
procure  the  issuance  of  a  life  insurance  iiol- 
Icy  by  an  insurance  company,  which  he 
claimed  to  represent,  upon  the  life  of  the 
defendant,  and  send  it  to  the  bank  for  the 
insijectlon  of  the  defendant;  that  the  de- 
fendant should  sign  the  note,  which  was  for 
two  years*  premium  on  the  policy,  and  that 
it  should  be  left  by  Mendenhall  at  the  bank 
until  the  policy  should  be  received,  when  the 
defendant  was  to  have  the  option  of  ac- 
cepting or  rejecting  the  policy;  that.  In  case 
he  rejected  It,  the  note  should  be  of  no  force 
or  effect  whatever,  and  should  at  once  be 
returned  to  lilni;  that,  relying  on  the  agree- 
ment, lie  signed  the  note,  and  handed  It  to 
>fendenhall;  that  a  policy  of  Insurance  was 
offered  to  the  defendant,  which  he  refused 
to  accept;  and.  further,  that  the  note  was 
never'  left  at  the  bank  or  returned  to  him. 
The  answer  also  denied  that  the  note  was 
ever  sold  or  Indoi-sed  to  the  plaintiff  before 
Its  ni'atnrlty  or  otherwise,  or  in  the  regular 
(rourse  of  business,  and  alleged  that  the 
transfer  of  the  note.  If  made  at  all,  was 
made  in  bad  faith,  without  consideration,  for 
the  purpose  of  defrauding  defendant  of  his 
rights  under  the  agreement,  "as  plaintiff  then 
and  there  well  knew."  The  reply  put  in 
issue  the  new  matter  alleged  In  the  answer. 

On  the  trial  the  plaintiff  produced  the  note, 
introduced  It  in  evidence,  with  the  Indorse- 
ments on  the  back  thereof,  and  rested  his 
case.  The  defendant  was  called  as  a  wlt- 
'>ess  In  his  own  behalf.  The  plaintiff  ob- 
jected to  his  testimony  on  the  ground  that 


)  the  answer  did  not  allege  any  defense,  for 
the  reason  that  It  alleges  only  an  oral  agree- 
ment to  vary  the  terms  of  a  written  con- 
tract The  objection  was  overruled,  and  the 
defendant,  over  the  objection  and  exception 
of  the  plaintiff,  gave  evidence  tending  to  es- 
tablish the  agreement  alleged  in  his  answer. 
If  the  answer  simply  alleges,  as  plaintiff 
claims,  an  oral  agreement  varying  the  terms 
of  a  written  contract  which  bad  become 
effective  by  an  unconditional  delivery  there- 
of, it  does  not  state  a  defense  to  the  note 
If,  however,  the  answer  alleges  an  oral 
agreement  to  the  effect  that  the  note  should 
become  operative  as  a  contract  only  on  the 
happening  of  a  fntiue  contingent  event,  it 
states  a  defense.  It  is  well  settled  by  the 
repeated  decision  of  this  court  that  parol 
evidence  is  admissible  to  show  that  a  writ- 
ten contract  given  by  the  maker  to  the  party 
In  whose  favor  it  was  drawn  was  not  in- 
tended to  be  operative  as  a  contract  from 
Its  delivery,  but  only  on  the  happening  of 
some  futnre  event.  Westman  v.  Krnm- 
weide,  30  Minn.  313,  15  X.  W.  255:  Mer- 
chants' Exchange  Bank  v.  Lnckow,  37  Minn. 
542,  35  N.  W.  434;  McCionnick  Harvesting 
Machine  C!o.  v.  Wilson,  30  Minn.  407.  40  N. 
W.  571;  Minneapolis  Threshing  Machine  Co. 
V.  Davis,  40  Minn.  110,  41  N.  W.  1026,  3  L. 
R.  A.  796,  12  Am.  St  Rep.  701;  Smith  v. 
Mossetter.  58  Minn.  159,  5!)  N.  W.  995.  The 
answer  states  a  defense  within  this  rul&  for 
it  denies  that  the  note  was  ever  delivered, 
and  alleges.  In  effect  that  It  was  intrusted 
to  B.  E.  Mendenhall  to  be  left  in  the  bank 
until  the  defendant  exercised  his  option  as 
to  the  insurance  policy,  and,  if  he  rejected 
It,  the  note  was  to  be  returned  to  him. 

The  plaintiff  here  makes  the  further  ob- 
jection to  the  answer  that  it  does  not  charge 
that  the  plaintiff  was  not  a  Imna  fide  pur- 
chaser for  valne  of  the  note  before  maturity. 
No  such  objection  was  made  In  the  trial 
court.  The  answer  then  must  be  construed. 
an  to  this  last  objection,  with  great  liberal- 
ity, and  we  liold  that  it  tenders  an  Issue  as 
to  whether  the  plaintiff  was  a  bona  fide  in- 
dorsee of  the  note  for  value.  It  follows 
that  the  trial  court  did  not  err  In  overruling 
the  plaintiff's  objections  to  the  admission 
of  the  defendant's  evidence.   • 

This  leaves  the  question  whether  the  court 
erred  In  refusing  to  direct  n  verdict  for  the 
pbiintiff.  It  Is  claimed  by  the  plaintiff  that 
upon  the  pleadings  and  the  undisputed  evi- 
dence the  plaintiff  was  entitled,  as  a  mat- 
ter of  law,  to  a  verdict  for  the  amount  of 
the  note;  hence  the  refusal  of  the  court  to 
direct  such  a  verdict  was  error.  We  have 
disi)osed  of  the  questions  raised  on  the  plead- 
ings. The  evidence  is  sufflcient  to  sustain  a 
llnding  by  the  jury  that  the  agreement  as 
to  the  note  alleged  in  the  answer  was  made, 
but  the  defense  pleaded  by  the  defendant 
would  not  be  available  against  a  bona  fide 
purchaser  for  value  of  the  note  without  no- 
tice, and  before  maturity.    It  is  urged  on  be- 
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lu  nuyyun.  a  nncung  tnat  ne  was  not  sucu  a 
purchaser.     The  defendant's  evidence  tended 
to  show  that  E.  E.  Mendenhall  fraudulently 
put  the   note   In  circulation,  instead  of  pla- 
cing it  In  the  bank,  in  accordance  with  the 
Mgreement  alleged  in  the  answer.    This  shift- 
ed the.  buraen  upon  the  plaintiff  to  show  not 
only  that  he  purchased  the  note  for  value, 
but  that  he  did  so  in  good  faith,  without  no- 
tioe  or  knowledge  of  the  fraud.    Cvunmings 
V.  Thompson,  18  Minn.  246  (Gil.  228);   Mer- 
cliants"  Kxcbange  Bank  v.  Luckow,  37  Minn. 
r.42,   35    N.    W.   434;    Bank  of  Montreal  v. 
Ui<.hter,   55   Minn.  362,  57  N.  W.  61;    Wal- 
lace v.  Electric  Co.,  70  Minn.  321,  73  N.  W. 
IS!).  68  Am.  St.  Rep.  5:^0.    The  only  evidence 
oITt'rcHl  by  the  plaintiff  tending  to  show  that 
he  was  a  bona  fide  purchaser  without  notice 
M-as    the    testimony   of   bis   brother,   B.    B. 
•Meiulenhall.   who  testified  that  he  kept  the 
note   for    about  five  months;    then  in  the 
month  of  January,   1901,  be  sold  it  to  the 
plaintiff    for   its  face  value.    The   plaintiff, 
however,   did  not  testify  upon  the  subject. 
Clearly,  the  question  whether  he  purchased 
the  note  wltliout  notice  was  left  by  the  evi- 
dence one  of  fact  for  the  Jury.    Merchants' 
Kxcbange   Bank  v.  Luckow,  37  Minn.  542, 
:!.">  N.  W.  4,'J4;  Drew  v.  Wheelihan,  75  Minn. 
(S,  77  N.  W.  558. 

It  is  further  claimed  that  the  defendant 
liad  no  right  to  reject  the  policy  unless  it 
was  shown  that  he  had  some  good  reason 
for  so  doing.  Such  would  not  be  the  case  if 
he  had,  as  be  substantially  testified,  the  right 
or  option  to  reject  the  policy  if  he  was  not 
perfectly  satisfied  with  the  deal.  The  trial 
court  rightfully  refused  to  direet  a  verdict 
for  the  plaintiff. 
Order  affiriued. 


Appeal  of  CITY  OF  DTTLUTH. 

LOWRY  V.  CITY  OF  DULUTH. 

(Supreme  Court  of  Minnesota.    Jan.  14,  1905.) 

MUNICIPAL     COBPOBATIONS  —  CONTBACTS  —  AB- 

8IUNMENT  or  OLAIlf— AFFIDAVIT   AS 

TO   CLAIMS   OF  LAB0BEB3. 

1.  Section  277  of  the  charter  of  Duluth,  relat- 
ing to  the  assignments  of  contract  for  public 
work,  construed,  and  held  that  it  does  not  for- 
bid or  render  void  an  assignment  of  the  money 
due  or  to  become  due  on  the  contract,  made  aft- 
er the  subject-matter  of  the  contract  has  been 
completely  executed  by  the  contractor. 

2.  Under  section  27(>  of  the  charter  of  Du- 
luth, which  provides  that,  before  any  final  esti- 
mate and  payment  on  a  contract  for  public 
work  shall  De  made,  the  contractor  or  his  per- 
sonal representative  shall  make  and  file  an  affi- 
davit that  all  claims  for  labor  have  been  paid, 
held,  such  affidavit  may  be  made  by  an  as- 
signee of  the  balance  due  on  the  contract,  who 
has  personal  knowledge  of  the  facts  required  to 
be  stated  in  the  affidavit. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  St.  Louis 
County;   Wm.  A.  Cant,  .Judge. 


uumtn.     juogmeni    lor    piainun,    ana 
fendant  appeals.    Affirmed. 

Bert  Fesler,  for  appellant.    Baldwin,  Bi 
win  &  Dancer,  for  respondent. 

START,  C.  J.    On  July  16,  1903,  a  c 
tract  was  made  between  the  city  of  Duli 
and  Mr.  Oscar  H.   Anderson,  hereafter 
ferred    to   as   the  contractor,    whereby 
agreed  to  construct  for  the  city  certain 
ment  walks  during  the  year  1903.    He 
tered  upon  the  performance  of  his  coutrs 
and  completed  the  work  in  substantial  cc 
pliance  with  the  terms  thereof  on  Novemi 
15,  1903.    Thereafter,   and  on  December 
1903,  be  assigned  to  the  plaintiff  all  of  : 
rights  imder  the  contract,  lucluding  all  m< 
ey  due  or  to  become  due  thereon,  and  j 
thortzed   and  directed   its   payment  to   t 
plaintiff,    John  .  Lowry.      On  .February    : 
1004,  the  plaintiff  requested  of  the  comm 
council  of  the  city  payment  of  the  amot 
($3,239.26)  due  on  the  contract,  and  offer 
to  give  a  bond  to  secure  the  guaranty  a: 
maintenance  of  the  work  as  provided  by  t 
contract.    The  common  council  then  pass 
a  resolution  directing  final  estimates  of  t 
amount  due  on  the  contract  to  be  made  up< 
the  execution  and  filing  of  such  bond.    Tl 
bond  was  made,  duly  approved  and  file 
and  the  final  estimate  made.    On  March  1 
1903,  the  plaintiff  made  and  filed  his  affidaT 
that  all  claims  for  all  work  and  labor  p* 
formed  on  the  contract  had  been  paid 
full.    He   hatl   personal   knowledge   of   tl 
fact  stated  in  his  affidavit,  for  the  reasc 
that  he  had  charge  of  the  pay  rolls,  ai 
l)ei"8onally  paid  for  all  labor  performed  i 
the  execution  of  the  contract    The  contrac 
or  had  no  personal  knowledge  in  the  preii 
Ises.    All  claims  for  labor  and  material  bn 
in  fact  been  paid  l)eforc  the  estimate  wa 
made.     Before  the  plaintiff's  claim  had  bee 
paid,  and  on  March  18,  1904,  the  city  atto: 
ney,  upon  the  request  of  seven  taxpayer 
appealed    from    the   decision    allowing    tb 
claim  to  the  district  court  of  the  county  c 
St.  Louis.    The  contractor  and  the  plaintil 
were  made  parties  to  the  appeal.    The  cor 
tractor  made  no  claim  for  the  amouut  du 
on  the  contract.    The  cause  was  brought  t 
trial  before  the  court  and  a  Jury.    The  evl 
donee  received  on  the  trial  was  undisputed 
and  sufficient  to  establish  the  facts  we  havi 
stated.    The  trial  court  directed   a  verdlc 
for   the  plaintiff   for   the   amount   claimed 
Judgment  was  so  entered,  from  which  tht 
city  appealed.  « 

Two  reasons  are  here  urged  by  the  cltj 
why  the  Judgment  should  be  reversed.  Thej 
are: 

1.  The  assignment  by  the  contractor  tt 
the  plaintiff  Is  void  by  reason  of  the  provi- 
sions of  section  277  of  the  charter  of  Du- 
luth, which  Is  in  these  words:  "Xo  contract 
on  which  a  bond  or  deposit  is  required  as 
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provided  In  this  charter  shall  be  assigned 
or  transferred  In  any  manner  and  any  as- 
signment or  transfer  thereof,  except  by  op- 
eration of  law,  shall  fully  end  and  determine 
such  contract  and  shall  make  the  same  null 
and  void  as  to  any  other  further  performance 
thereof  by  the  contractor  or  his  assigns, 
without  any  act  on  the  part  of  the  city;  and 
the  city  through  its  proper  authorities  shall 
at  once  proceed  to  re-let  such  contract,  or 
may  at  Its  discretion  proceed  to  complete 
the  same  as  the  agent  and  at  the  expense  of 
such  contractor  and  his  sureties."  The  pur- 
pose and  meaning  of  this  section  are  obvi- 
ous. Its  purpose  is  to  secure  honest  bids 
by  the  real  parties  in  interest  for  contracts 
to  be  awarded  by  the  city.  Such  a  result 
Is  manifestly  a  matter  of  great  Importance 
to  the  city,  and  the  charter  provisions  in 
question  must  be  construed,  if  it  is  fairly 
permissible,  so  as  to  effectuate,  and  not  to 
defeat,  such  purpose.  While  the  character 
and  responsibility  of  the  contractor  who  is 
to  execute  a  contract  for  public  work  is  a 
matter  of  importance  to  the  city,  yet,  after 
the  work  has  been  fully  executed  in  ac- 
cordance with  the  contract,  and  all  claims 
for  work  and  materials  have  been  fully 
paid,  it  Is  a  matter  of  IndifTerence  to  the 
city  whether  it  pays  the  balance  due  for 
the  work  to  the  contractor,  or  his  assignee  of 
such  balance.  Accordingly  this  section  of 
the  charter  forbids  an  assignment  of  the 
contract,  and  provides  for  the  enforcement 
of  the  prohibition  by  making  the  contract 
void  as  to  further  performance  of  .the  con- 
tract without  any  act  on  thS  part  of  the 
city;  and  the  city  must  at  once  proceed  to 
relet  such  contract,  or  complete  the  same  as 
agent  of  the  contractor,  and  at  his  and  his 
sureties'  expense.  Now,  it  is  clear  that  this 
section  deals  with  assignments,  which  are 
made  before  the  work  or  thing  to  be  done, 
which  is  the  subject-matter  of  the  contract, 
Is  completely  executed,  and  not  to  an  as- 
signment of  the  amount  due  to  .the  contract- 
or for  such  performance  of  the  work.  It 
Is  only  as  to  future  performance  of  the  con- 
tract by  the  contractor  or  his  assigns  that 
the  contract  is  void  In  case  of  Its  assign- 
ment. Again,  It  is  only  such  unperformed 
part  of  the  contract  that  the  city  must  relet 
or  complete  at  the  expense  of  the  contract- 
or and  bis  sureties.  If  the  subject-matter 
of  the  contract  is  fully  executed,  what  is 
there  left'  for  the  city  to  do  but  to  pay 
the  balance  of  the  contract  price?  How  can 
a  city  relet  or  complete  a  contract  for  pub- 
lic work  which  has  already  been  fully  com- 
pleted? But  it  is  insisted  on  behalf  of  the 
city  that  the  doing  of  certain  things  which 
the  contractor  must  do  in  order  to  entitle 
him  to  a  final  estimate  and  payment  for  his 
work— such  as  filing  an  alfldavlt  that  all 
claims  for  work  have  been  fully  paid — is  a 
part  of  his  contract.  This  may  be  conceded, 
it  Is,  however,  perfectly  obvious  that  it  has 
no  relevancy  to  the  particular  charter  provi- 


sion here  under  consideration.  How  could 
the  city  relet  or  itself  complete  the  contract, 
as  to  filing  of  the  affidavit,  or  as  to  -any 
other  act  which  the  contractor  must  per- 
form, after  the  work,  is  fully  completed,  as  a 
condition  precedent  to  his  right  to  demand 
payment  of  the  balance  due  on  the  contract? 
This  charter  provision  explicitly  declares  Just 
what  the  effect  of  the  aaslgnment  of  the 
contract  shall  be,  and  Just  what  must  be 
done.  When  a  statute  specifies  the  effect 
of  a  certain  provision,  courts  will  presume 
that  all  the  effects  intended  by  the  law- 
maker are  stated.  Sutherland  on  Statutory 
Construction,  {  327.  It  would  not  only  vio- 
late this  rule,  but  lead  to  the  absurd  results 
we  have  suggested  If  the  provisions  of  this 
section  should  be  construed  as  including  as- 
signments of  the  money  due  on  a  contract 
for  public  work,  made  after  the  work  has 
been  completed."  We  hold  that  section  277 
of  the  charter  of  the  city  of  Duluth  does 
not  forbid  or  render  void  an  assignment  ot 
the  money  due  or  to  become  due  on  a  con- 
tract with  the  city,  made  after  the  subject- 
matter  of  the  contract  has  been  complete- 
ly executed  by  the  contractor. 

2.  The  second  reason  urged  why  the  Judg- 
ment appealed  from  should  be  reversed  is 
that  neither  the  contractor  nor  his  personal 
representative  ever  made  and  filed  with  the 
comptroller  of  the  dty  the  affidavit  as  re- 
quired by  section  276  of  the  charter  of  Du- 
luth, which  reads  thus:  'TSefore  any  e«i- 
tractor  or  his  personal  representatives  shall 
receive  any  estimate  on  any  contract  on 
which  a  bond  or  deposit  Is  required  as  pro- 
vided In  this  chapter,  said  contractor  or  his 
personal  representatives  shall  make  and  file 
with  the  comptroller  an  affida^t  that  all 
claims  for  all  work  and  labor  to  date,  on 
the  work  for  which  an  estimate  is  asked  have 
been  fully  paid."  The  contention  of  the  dty 
Is  to  the  effect  that  the  words  "contractor  or 
his  personal  representatives,"  as  used  In  this 
section,  must  be  construed  as  if  the  section 
read  "contractor  or  his  executor  or  adminis- 
trator," and  that  the  affidavit  having  been 
made  in  this  case  by  the  assignee,  having 
personal  knowledge  as  to  the  facts  required 
to  be  stated  In  the  affidavit,  the  city  has  no 
power  to  pay  an  honest  debt  amounting  to 
some  $3,300.  What,  then,  is  the  meaning  of 
the  term  "personal  representatives,"  as  us*^; 
In  this  section  2767  Primarily  the  term  is  to 
be  construed  as  the  equivalent  of  "executors 
or  administrators,"  In  the  absence  of  som^ 
reason,  suggested  by  the  context  and  subje<-t- 
matter  of  the  statute  using  the  term,  for 
giving  it  some  other  meaning.  It  and  tlw 
term  "legal  representatives"  are  sometimes 
used  interchangeably,  as  signifying  not  onlv 
executors  or  administrators,  but  also  those 
who  legally  stand  In  place  of,  or  represent 
the  interests  of,  another.  Walter  v.  Hens*-!. 
42  Minn.  204,  44  N.  W.  57;  Schults  v.  Life 
Ins.  Co.,  59  Minn.  308,  61  N.  W.  331;  Wil- 
loughby  V.  Ins.  Co.,  80  Minn.  435,  83  N.  W. 
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377;  Argall  v.  Sullivan,  83  Minn.  71,  85  N. 
\V.  »31;    Staples  v.  Lewis,  71  Conn.  288,  41 
AtJ.  815;    Hammond  v.  Organ  Co.,  92  U.  S. 
724,  23  L.  Ed.  767.    We  are  tben  to  Inquire 
wlietlier  the  subject-matter  of  this  section 
suggests  any  necessary  or  good  reason  why 
tbe  term  should  not  be  given  its  usual  and 
technical  meaning,  but  the  broader  meaning 
we  have  indicated.    If  the  term  Is  to  be  con- 
strued as  Including  only  executors  and  ad- 
ministrators, then,  If  the  contractor .  was  a 
coiporation,  it  could  never  he  paid,  for  a  cor- 
poration  can  only   act   by   representatives, 
and  it  can  never  have  any  executors  or  ad- 
ministrators.   If  an  individual  contractor  ful- 
ly completes  his  contract,  and  pays  for  all 
labor  and   materials   entering  into  its  per- 
formance, and  tben  becomes  insane  before 
making  his  affidavit,   his  claim  cannot  be 
paid.    His  guardian,  although  Ills  legal  rep- 
resentative, using  the  term  in  its  l)roader 
sense,  would  not  be  bis  personal  representa- 
tive, giving  to  the  term  its  narrow  and  tech- 
nical meaning.    Again,  if  the  contractor  did 
not  have  personal  knowledge  that  all  claims 
for  all  the  work  and  labor  had  been  paid, 
but  bis  superintendent  did  have,  and  should 
make  the  affidavit,  yet  the  contractor  could 
not  be  paid,  for  the  affidavit  cannot  be  made 
upon  information  and  belief  of  the  contract- 
or.   There  is  no  good  reason  why  the  affida- 
vit should  not  be  made  by  a  legal  representa- 
tive or  assignee  of  the   contractor,   baving 
personal  knowledge  in  tbe  premises,  for  the 
object  in  requiring  it  is  not  to  set  a  trap  for 
the  uuwairy,  but  to  satisfy  the  city  that  all 
labor  claims  have  been  paid. 

We  are  of  tbe  opinion,  based  upon  tbe  rea- 
sons suggested,  and  we  so  hold,  that  the 
term  "personal  representatives,"  as  used  in 
this  section,  was  not  Intended  to  be  limited 
to  its  technical  meaning,  but  that  it  includes 
those  persons  who  ma'y  stand  in  the  place 
of,  or  represent  the  Interests  of,  tbe  contract- 
or, including  hi^  assignee  of  the  money  due 
on  his  completed  contract 
Judgment  affirmed. 


ANDERSON  v.  W.  J.  DYER  &  BRO.  et  al. 
(Supreme  Court  of  Minnesota.     Dec.  23,  1904.) 

EQUITT—COMPLAIKT— ACTION  BT  STOCKIIOLDEB 

— JOINDEB  OF   CAUSES— DBFBOT  OF  PAB- 

TIES— DEMUBBEB. 

1.  A  complaint  which  sets  forth  that  several 
distinct  corporations,  owning  a  majority  of  the 
stock  of  an  independent  company,  have  con- 
spired together  to  deprive  the  plaintiff  of  stock 
owned  by  him  in-  the  latter,  or  its  application  on 
a  note  which  he  had  pledged  as  collateral  for 
his  stock,  and  denied  such  owner  an  accounting 
of  profits,  while  proposing  to  conduct  its  busi- 
ness to  prevent  him  from  deriving  benefits  there- 
f  i-om,  states  a  cause  of  action  for  equitable  re- 
lief. 

2.  In  a  complaint  where  equitable  jurisdic- 
tion is  invoked,  to  which  incidental  claims  are 
subsidiary,  although  the  latter  may  disclose 
separate  and  distinct  causes  of  action,  they  are 
not  improperly  joined. 


3.  A  demurrer  to  a  complaint  upon  tbe  ground 
that  there  is  a  defect  of  parties  Is  insufficient 
unless  it  states  specifically  wherein  such  de- 
fects consist,  and  names  tbe  parties  omitted. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  Comi- 
ty;  Hascal  R.  Brill,  Judge.. 

Action  by  J.  M.  Anderson  against  W.  J. 
Dyer  &  Bro.  and  others.  From  an  order 
overruling  the  demurrers  of  defendants  to 
plaintiff's  complaint,  Duluth  Music  Company 
and  W.  J.  Dyer  appeal.    Affirmed. 

Franklin  H.  Griggs,  for  appellants.  Koon, 
Whelan  &  Bennett,  for  respondent. 

IJOVELY,  J.  This  appeal  is  from  an  or- 
der overruling  the  several  demurrers  of  de- 
fendants to  plaintiff's  complaint.  The  fol- 
lowing material  facts  are  set  forth  in  the 
challenged  pleading:  Each  of  the  three  de- 
fendants is  a  corporation  of  the  state  of 
Minnesota.  The  Duluth  Music  Company 
was  organized  October  1,  1889,  with  a  cap- 
ital stock  of  ?50,000,  110,000  of  which  was 
paid  In  upon  its  organization.  Plaintiff  pur^ 
chased  80  shares,  the  par  value  being  $100 
each,  described  in  three  certificates  which 
were  issued  to  him.  In  payment  lie  ezecut- 
ted  his  promissory  note  on  the  same  day, 
payable  to  the  order  of  W.  J.  Dyer  &  Bro., 
defendant,  with  interest  at  8  per  cent. 
Plaintiff  also  transferred  as  collateral  se- 
curity for  the  notes  his  certificates  of  stock, 
which  were  accepted;  and  it  was  under- 
stood between  .the  parties  to  the  transfer 
that  there  was  to  be  no  formal  transfer  of 
such  stock  on  the  books  of  the  Duluth  Music 
Company,  except  In  case  of  failure  of  plain- 
tiff to  comply  with  the  terms  of  his  note. 
It  was  also  further  agreed  that  the  certifi- 
cates should  be  returned  to  the  plaintiff  up- 
on the  fulfillment  of  the  terms  of  the  note. 
Plaintiff  l)ecame  the  president  of  the  Duluth 
Music  Company  upon  its  organization,  and 
continued  to  hold  that  position  until  1897. 
He  resided  at  Duluth,  in  the  active  manage- 
ment of  its  business,  until  the  spring  of 
1895,  when,  at  the  request  of  the  defendant 
W.  J.  Dyer  &  Bro.,  he  went  to  Minneapolis, 
and  assumed  the  presidency  of  another  com- 
pany In  which  Dyer  &  Bro.  was  Interested, 
but  continued  to  conduct  the  business  of  the 
Duluth  Music  Company  by  correspondence 
until  1897,  at  which  time  he  ceased  to  bold 
the  position  of  president,  and  the  books  of 
the  Duluth  Music  Company  were  removed  to 
St.  Paul  by  Dyer  &  Bro.,  where  they  have 
ever  since  been  kept.  It  la  further  set 
forth  that  the  business  of  tbe  music  com- 
pany, has  been  prosperous,  and  that  W.  J. 
Dyer  and  the  Dyer  &  Bro.  corporations  have 
conspired  together  with  the  Duluth  Music 
Company,  who  together  own  a  majority  of 
Its  stock,  to  prevent  any  declaration  of  divi- 
dends to  the  stockholders  therein,  and  have 
never  at  any   time   made  or  declared   any 

1 S.  See  Parties,  vol.  S7,  Cent.  Dig.  iJ  116,  US. 
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amount  to  over  $70,000.  And  it  Is  infer- 
entially  stated,  at  least,  that  such  stock 
was  issue<l  to  the  defendants  without  con- 
sideration, and  that  the  earnings  of  the  30 
shares  of  stocli  In  the  Duluth  Music  Com- 
pany, represented  by  the  certifiiates  held  by 
plaintiff  and  hyi)othecated  to  W.  J.  Dyer 
&  Bro.,  have  been  and  are  sufficient  to  pay 
his  note  of  $3,000,  with  interest  thereon,  in 
full,  and  leave  a  large  amount  over  and 
above  the  principal  and  interest  to  which 
plaintiff  is  entitled  as  a  stockholder.  It 
is  further  set  forth  that,  after  the  plaintiff 
8evere<l  his  connections  with  the  Duluth 
Music  Company,  he  demanded  of  its  officers 
and  directors  permission  to  inspect  and  ex- 
amine its  books  of  account  and  records,  but 
that  such  company  and  its  officers,  conspir- 
ing together  with  defendants  W.  J.  Dyer 
and  Dyer  &  Bro.  to  defraud  tliis  plaintiff 
of  his  interest  in  his  stock,  refused  and 
still  refuse  to  penult  or  allow  such  an  ex- 
amination. It  is  further  set  forth  that  the 
two  defendants  Dyer  A:  Bro.  and  Dyer  have 
conspired  to  avoid  a  distribution  or  division 
of  the  proceeds  of  tlie  music  company  to 
its  stockholdcr.s,  to  prevent  the  payment  of 
the  note  of  plaintiff,  and  deprive  him  of  his 
rights  in  the  slock  of  the  music  company; 
that  a  demand  has  been  made  for  the  retiu'u 
of  the  note  and  the  certificates  of  stock  held 
by  plaintiff  in  the  Duluth  Music  Company, 
but  that  such  demand  has  not  been  complied 
with.  It  is  further  alleged  that  the  defend- 
ants Dyer  and  \V.  J.  Dyer  &  Bro.,  to  de- 
fraud the  plaintiff,  have  received  and  made 
upon  the  books  of  the  comjjany  an  apparent, 
but  fraudulent,  cancellation  of  the  plaintiff's 
certiticates  of  stock  which  had  been  jiledged 
as  collateral  for  the  note  of  plaintiff,  for 
the  punwse  of  destroying  evidence  of  the 
ownership  of  the  stock  by  plaintiff,  and  have 
also  refused  to  issue  or  deliver  to  plaintiff 
other  certillcates  of  stock  in  the  music  com- 
pany, representing  and  evidencing  the  30 
shares  which  he  now  owns  therein,  without 
authority;  that  plaintiff  is  still  the  owner  of 
such  stock,  and  entitled  to  the  advantages 
and  rights  of  a  stockholder  in  the  coi'pora- 
tlon,  which  he  is  denied.  In  the  plaintiff's 
demand  for  relief,  it  is  asked  tliat  the  Duluth 
Music  Company  be  restrained  fi'om  cancel- 
ing or  transferring  his  stock  therein:  that 
this  corporation  be  required  to  make  an 
accounting  of  Its  business  and  affairs  from 
the  Ist  of  October,  188!),  to  date;  that  the 
stock  issued  by  It  without  consideration 
be  canceled;  that  the  company  be  compelled 
to  declare  a  dividend  of  its  earnings  and 
undlvide<l  profits;  that  out  of  the  same  may 
be  paid  the  amount  due  on  his  note,  and  the 
remainder  be  paid  to  plaintiff;  that  the  W. 
J.  Dyer  &  Bro.  corporation  be  required  to 
surrender  up  to  plaintiff  his  note,  and  also 
to  account  to  the  plaintiff  for  any  amount  un- 


The  separate  demurrer  of  each  of  the  de- 
fendants is  upon  the  following  speciSr 
grounds:  (1)  That  the  comi)lalnt  does  no: 
state  facts  sufficient  to  constitute  a  cause  of 
action;  (2)  that  several  causes  of  action  are 
Improperly  united;  (3)  upon  the  ground  that 
there  is  a  defect  of  parties  plaintiCE  and  di^ 
fendnnt.  The  demurrers  were  respectirelT 
overruled. 

Tile  demurrers  were  overruled.  Ther>' 
are  many  allegations  in  the  complaint  ■whitt 
are  superfluous,  consisting  of  unnecessary 
repetitions;  but  we  have  compressed  whs: 
was  regarded  by  the  trial  court  as  material 
and  all  that  Is  necessary  and  sufficient,  in 
our  judgment,  for  the  proper  determlnatinii 
of  the  (luestions  required  to  be  considerH 
on   this  review. 

While  it  is  true  that  the  courts  cannot  or- 
dinarily compel  a  corporation  to  declare  ' 
dividend  at  the  suit  of  a  minority  stock- 
holder, yet  it  is  not  to  t)e  doul)ted  th;-.t 
where  dividends  are  withheld  for  an  unlaw- 
ful purpose — to  deprive  a  particular  stock- 
holder of  his  rlglit.s — he  may  have  the  aW 
of  equity  for  adequate  protection.  It  ap 
pears  in  this  complaint  that  the  earDin^^ 
and  surplus  of  the  company  amounted  to 
more  than  $70,000,  upon  an  authorized  cap- 
ital of  $.')0,(X)0;  that  a  portion  of  the  cap- 
ital stock  has  not  been  issued,  and  that  the 
failure  and  refusal  to  declare  a  dividend  is 
for  the  purpose  of  defrauding  plaintifT:  that 
the  two  defendants  Dyer  and  Dyer  &  Bm. 
have  conspired  with  the  Duluth  Music  Com- 
pany to  lu-eveut  the  payment  of  plalutifT^ 
note  of  .$3.0(10.  for  which  bis  own  stock  is 
pledged  as  collateral:  that,  with  that  purptR*. 
the  stock  has  been  turned  over  to  the  mnsio 
conqiany.  to  be  canceled  iipon  the  book-i 
of  the  company.  Under  such  circumstance, 
it  is  too  plain  to  admit  of  doubt,  as  hehl 
by  the  trial  court,  that  tlie^  facts  ent]tl«d 
plaintiff  to  some  relief.  The  alleged  com- 
blnntion  of  all  defendants  not  only  to  pre- 
vent dividends  from  being  declared  for  an 
unlawful  pur))ose.  but  to  be  applied  on  the 
l)ayiuent  of  the  note,  would  at  least  entitle 
the  plaintiff  to  an  accounting,  and  an  ap- 
plication of  such  amounts  as  are  found  to 
be  due  him  for  his  benefit.  An  accounting 
is  peculiarly  within  the  jurisdiction  of  a 
c-ourt  of  equit}-.  The  Dyer  &  Bro.  compan.v. 
who  held  the  note  of  plaintiff  uuder  anagn<- 
ment  to  apply  the  dividends,  were  in  duty 
l)oun(l.  on  his  i-equest,  to  furnish  him  the 
information  which  they  withheld  in  Tiola- 
tion  of  its  trust;  and  it  may  be  stated  peL- 
erally  that,  wherever  there  is  a  fiduci-try 
relation  between  a  trustee  and  his  benefi- 
ciary, the  right  to  have  an  aec-ounting  in 
equity  is  based  upon  the  existence  of  the 
trust,  and  will  be  ordered  to  enforce  the 
same.  If  wrongfully  refused.  Brown  v.  Mi- 
plewood  Cemetery  Ass'n,  85  Minn.  498,  S« 
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N.  W.  872.  The  purpose  of  the  different 
defendants  In  carrying  out  their  alleged  con- 
spiracy to  cancel  h^ls  stock  also  furnishes, 
U  established,  grounds  for  equitable  relief. 

We  are  satisfled  that  the  general  demur- 
rer -was  properly  overruled,  even  though  It 
should  appear  that  other  causes  of  action 
had  been  Involved  In  the  main  contention, 
for  if,  in  respect  to  the  first  ground  of  de- 
murrer, the  facts  stated  entitled  plaintiff  to 
a  portion  of  the  relief  sought,  It  was  properly 
overruled. 

With  reference  to  the  claim  that  causes 
of  action  have  been  Improperly  joined,  It 
seems  very  clear  that  the  main  or  primary 
transaction,  the  hypothecation  of  the  note 
and  the  alleged  manipulation  of  the  stock  to 
defeat  plalntlfTs  rights,  furnishes  the  main 
and  primary  ground  for  relief.  No  separate 
causes  are  distinctively  designated  as  such, 
and.  If  It  does  appear  from  the  whole  com- 
plaint that  more  than  one  cause  is  embra- 
ced therein,  which  we  do  not  decide,  they 
were  not  inconsistent,  but  were  Incidental 
and  subsidiary  to  such  primary  cause  of 
action;  and  It  may  be  said  generally  that, 
where  equity  obtains  Jurisdiction,  it  will 
be  rptnlned  and  exercised  to  give  full  and 
adequate  relief  in  alt  respects.  This  Is  ele- 
mentary. What  this  may  be  can  only  be 
determined  upon  a  bearing,  but  we  are  clear 
that  we  are  not  authorized  to  bold  that  the 
jurlfwllotlon  Invoked  here  can  be  deprived 
of  full  efficacy  by  holding  that  separ&te 
causes  of  action  have  been  Improperly  Join- 
ed. 

The  demurrer  to  the  complaint  on  the 
ground  that  there  is  a  defect  of  parties  is 
itself  substantially  defective,  since  it  does 
not  speclflcally  show  wherein  the  alleged  de- 
fect consists;  naming  the  person  or  per- 
sons who  should  have  been  Joined.  This  Is 
absolutely  essential.  Davis  v.  Chouteau,  32 
Minn.  .548,  21  N.  W.  748;  Jaeger  v.  Sunde, 
70  Minn.  350,  73  N.  W.  171. 

Order  oveiTuIIng  demurrer  Is  affirmed. 


STATE  ex  rel.  HOWIE  v.  COMMON  COUN- 
CIL OF  CITY  OF  NORTHFIELD. 

{Supreme  Court  of  "Minnesota.     Dec.  30,  1904.) 

INTOXICATING    LIQirORS—SALOON    LICENSES.        I 

1.  The  question  whether  a  license  for  the  sale  ' 
of  intoxicating  liquora  shall  be  granted  to  an  { 
applicant  therefor  within  the  city  of  Northfield  i 
rost.s  in  the  sound  judgment  and  discretion  of 
the  common   council,   in   the   exercise  of   which 
they  act  judicially,  and  not  ministerially,  and 
their  action  cannot  be  controlled  or  reviewed  by  | 
mandamus.  i 

2.  The  council  may.  if  in  its  judgment  the  I 
best  interests  of  the  inhabitants  of  the  city  de-  ' 
mand  it,  limit  the  numt)er  of  saloon  licenses  to  \ 
be  granted. 

(Syllabus  by  the  Court.)  i 

Appeal  from  District  Court,  Rice  County;  | 
■ThoI^a.^  S.  Buckhain,  Judge. 

.Application  by  the  state,  on  the  relation 
of  John  Howie,  Jr.,  for  writ  of  mandanius 


against  the  common  conntdl  of  the  city  of 
Nortbfleld.  Demurrer  to  the  answer  over- 
ruled, and  relator  appeals.     Affirmed. 

F.  M.  Wilson  and  A.  B.  Childress,  for  ap- 
pellant.    Joseph  Donaldson,  for  respondent 

BROWN,  J.  The  facts  In  this  case  are  as 
follows:  The  city  of  Nortbfleld  Is  a  mu- 
nicipal corporation,  created  and  existing  un- 
der the  provisions  of  chapter  17,  p.  9."),  Sp. 
Iiaws  1875,  and  subsequent  amendatory  acts, 
with  a  population  of  about  3,000.  Relator  on 
the  14th  day  of  June,  1904,  filed  with  the 
city  recorder  an  application  for  a  license  to 
sell  intoxicating  liquors  within  the  city,  with 
which  was  a  bond  in  the  penal  sum  of  $2,000, 
in  the  form  and  conditioned  as  required  in 
such  cases  by  the  ordinances  of  the  city.  He 
also  paid  to  the  city  treasurer  the  sum  of 
$1,200,  the  license  fee  fixed  by  the  council 
for  all  licenses  issued  to  applicants  for  the 
sale  of  Intoxicating  liquors.  The  applica- 
tion was  in  all  respects  in  due  form ;  notice 
of  hearing  thereon  was  given  by  the  council, 
as  required  by  law ;  but  on  the  1st  of  July, 
the  time  fixed  for  such  hearing,  the  council 
refused  to  grant  the  license.  No  objections 
were  made  to  relator  on  account  of  his  char- 
acter, and,  for  all  that  appeared,  he  was  a  fit 
and  suitable  person  to  whom  a  license  might 
be  granted.  Upon  these  facts  an  alternative 
writ  of  mandamus  was  Issued,  requiring  re- 
spondents to  show  cause  why  a  license  should 
not  be  Issued  to  relator,  to  which  respond- 
ents answered,  setting  up,  among  other 
things,  after  admitting  substantially  all  the 
allegations  of  the  writ,  that  the  council,  in 
refusing  the  license  to  relator,  did  so  In  the 
exercise  of  its  discretion,  as  It  had  the  right 
to  do,  ond  in  accordance  with  the  previous 
determination  of  the  council  to  limit  tlie 
number  of  saloons  in  the  city  to  five;  that 
prior  t<J  the  consideration  of  relator's  appli- 
cation five  other  applications  had  been  con- 
sidered and  granted ;  and  the  reason  for  re- 
jecting relator's  application  was  that  the 
council  deemed  it  for  the  l)est  Interests  of  the 
people  that  there  be  no  more  than  five  li- 
censed saloons  in  the  city.  To  this  answer 
relator  demurred  on  the  ground  that  the 
facts  stated  therein  did  not  constitute  a  de- 
fense. The  demurrer  was  overruled,  and  re- 
lator appealed. 

By  the  act  Incoriwrating  the  city  of  North- 
field  the  common  council  thereof  was  vested 
with  full  power  "to  restrain,  control  and  reg- 
ulate the  selling  and  disposing  of  spirituous, 
vinous,  malt,  fermented,  or  intoxicating  liq- 
uors within  the  said  city,  and  may  enforce 
the  same  by  appropriate  ordinances."  Un- 
der the  authority  thus  conferred,  the  com- 
mon council  of  the  city  passed  an  ordinance 
entltle<l  "An  ordinance  to  regulate  and  re- 
strain the  trafHc  In  intoxicating  liquors." 
The  first  section  provides  that  no  person  or 
persons  shall  sell,  give  away,  or  dispose  of 
any  intoxicating  liquors  within  the  limits  of 
the  city  without   first  obtaining  a   license 
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uors,  and  whose  application  shall  be  approv- 
ed by  the  eouucll,  shall  be  entitled  to  re- 
ceive tho  same  subject  to  the  eonditioiis 
and  restrictions  named  and  specified  In  other 
sections  of  the  ordinance.  It  is  contended 
by  relator  tjiat  a  proper  Interpretation  of  the 
charter  and  ordinance  under  consideration 
entitles  an  applicant,  as  a  matter  of  right, 
upon  compliance  with  their  provisions,  to 
have  a  license  for  the  sale  of  intoxicating 
liquors  issued  to  him ;  and  that,  as  the  ap- 
plication in  the  case  at  bar  was  in  all  things 
in  conformity  with  the  requirements  of  the 
ordinance,  a  writ  of  mandamus  should  Issue 
commanding  the  city  council  to  issue  the 
same.  It  is  contended  that  the  council  has 
no  right  arbitrarily  to  limit  the  number  of 
saloons  to  be  licensed ;  tliat.  If  It  deter- 
mines to  grant  licenses  at  all,  It  must  grant 
them  to  all  applicants  who  bring  themselves 
within  the  provisions  of  the  law.  We  do  not 
concur  In  this  contention.  The  provisions 
of  the  charter  vest  In  the  common  council 
authority  to  regulate  and  control  the  sale  of 
intoxicating  liquors  within  the  city,  and  in 
exercising  that  authority  the  council  Is  cloth- 
ed with  discretionary  powers,  the  exercise  of 
which  cannot  be  controlled  by  the  courts. 
The  power  to  regulate  and  control  includes 
the  power  to  do  all  that  is  deemed,  in  the 
judgment  of  the  council,  for  the  best  inter- 
ests of  the  municipality  and  Its  Inhabitants. 
It  necessarily  confers  the  power  to  refuse  a 
license,  or  to  limit  the  number  of  licenses 
to  be  granted,  when,  In  the  judgment  of  the 
council,  the  w-elfare  of  the  city  suggests  such 
action.  As  remarlied  by  Judge  Flandrau  In 
St  Paul  V.  Troyar,  3  Minn.  291  (Gil.  200),  a 
case  involving  the  construction  of  charter 
provisions  and  an  ordinance  similar  to  those 
in  the  case  at  bar,  unless  the  power  to  refuse 
is  thus  conferred,  there  would  be  no  control 
or  regulation,  because,  if  the  auttiorities  were 
required  to  license  every  applicant  who  com- 
plied with  a  prescribed  set  of  conditions,  the 
authority  would  be  changed  from  one  of  reg- 
ulation and  control  to  one  of  taxation — "from 
a  power,  the  judicious  exercise  of  which  is 
essential  to  the  very  life  of  a  citj-,  into  one 
entirely  at  the  mercy  of  the  individual  citizen. 
•  •  •  Wlien  we  speali  of  a  discretion  in 
the  city  authorities  in  the  exercise  of  a 
power,  we  mean,  of  course,  a  legal  discre- 
tion, and  not  an  arbitrary  and  uncontrollable 
sway.  From  the  peculiar  democratic  charac- 
ter of  our  municipal  institutions,  such  pow- 
ers cannot  become  dangerous  in  the  hands 
of  our  rulers,  except,  perhaps,  In  the  grant- 
ing of  such  licenses  with  too  much  liberality. 
We  have  never  heard  any  complaints  concern- 
ing the  scarcity  of  such  Institutions."  The 
principle  applied  in  that  case  Is  in  harmony 
with  the  great  weight  of  authority.  Blaclc 
on  Intoxicating  Liquors,  §  171  et  seq. ; 
Muller  V.  Co.  Comm.,  S9  N.  C.  171;    Batters 


62  N.  W.  113o,  though  the  precise  qnestMm 
was  not  there  before  the  court.  It  wls 
there  said  that  the  question  whether  a  li- 
cense to  sell  intoxicating  liquors  should  be 
granted  or  refused  in  any  case  rests  in  tl» 
discretion  of  the  Iward  of  coimty  commis- 
sioners. In  the  exercise  of  which  they  act  jo- 
dlcially,  and  not  ministerially,  and  their  ac- 
tion cannot  be  controlled  or  reviewed  by  man- 
damus. That  was  a  case  where  the  appli- 
cation was  presented  to  the  board  of  county 
commissioners,  but  the  principle  followed  is 
applicable  to  the  case  at  bar,  the  power  vest- 
ed in  the  county  commissioners  being  similar 
to  that  grantwl  to  the  city  of  NortUfield.  In 
this  case  the  answer  alleged  that  the  city 
council,  in  the  I'onsideration  of  relator's  ap- 
plication, exercised  its  judgment  and  discre- 
tion, and  refused  it  because  the  best  inter- 
ests of  the  city  required  its  refusal.  This, 
within  the  authorities  cited,  the  council  hid 
the  right  to  do,  and  its  conclusion  cannot  be 
controlled  by  mandamus.  Black  on  Intoii- 
cating  Liquors,  §  172. 

The  further  point  made  by  relator  that, 
under  section  2  of  the  ordinance  above  quot- 
ed, he  was  entitled  to  a  license  as  a  mat- 
ter of  right,  is  not  well  talien.  The  sei^ 
tlon  provides  that  every  person  who  shaB 
apply  to  tlie  common  council  for  a  license  t« 
deal  in  intoxicating  liquors,  and  whose  "af* 
plication  >' nU  be  approved  by  the  common 
council,"  shall  be  entitled  to  receive  the  same. 
It  is  urged  that  the  language,  "shall  be  en- 
titlefl  to  receive  the  same."  makes  it  manda- 
tory upon  the  council  to  issue  all  lii?en.w* 
where  the  applicants  comply  with  all  the  pre- 
liminary conditions  prescribed  by  the  ordi- 
nance. This  language,  however,  applies  only 
to  an  applicant  whose  appiicatiou  "shall  t» 
approved,"  and  whether  any  particular  ap- 
plication shall  be  approved  rests  In  the  sound 
judgment  and  discretion  of  the  council.  If 
one  be  approved,  and  the  recorder  or  mayor 
of  the  city  should  refuse  to  Issue  the  license, 
mandamus  would  lie  to  compel  those  officws 
to  perform  their  duty  and  Issue  it;  but  man- 
damus will  not  lie  to  compel  the  approval 
of  an  application,  where,  as  in  this  case,  the 
granting  or  refusing  of  the  same  involves  an 
exercise  of  judgment  and  discretion  on  l!i* 
part  of  the  council. 

Order  aHirmed. 

PATTERSON  et  nl.  v.  BARBER  ASPHALT 

PAVING  CO.  et  al.» 
(Supreme  Court  of  Minnesota.    Dec.  30,  1901) 

MtJNICIPAL     CORPOBATIONS  —  CONTRACTS  —  AC- 
TION BY  TAXPAYKBS— INJUNCTION— 
ANOTHER  ACTION   PENDING. 

1.  In  this  action — one  to  determine  the  valid- 
ity of  a  contract  between  the  city  of  Mankato 
nnd  the  Barlier  Asphalt  Company,  and  for  an 
injunction  restraining  and  enjoining  the  asphalt 

•For  opiaion  on  application  for  rehearing,  met  Iti 
N.  W.  176. 


Minn.) 


PATTERSON  v.  BABB£R  ASPHALT  PAVING  CO. 


1005 


company  from  paving  a  street  of  the  city  under 
the  contract,  and  the  cit^  from  incurring  any 
indebtedness  on  account  of  the  same — it  appears 
that  part  of  the  worlc  contemplated  by  the  con- 
tract was  performed,  and,  as  to  the  Iwlance, 
that  after  the  commencement  of  this  action  the 
contract  was  abandoned  and  canceled  by  the 
mptiial  consent  of  the  parties;  that  an  action 
brought  by  the  asplialt  company  against  the 
city  of  Mankato  is  pending  in  the  United  States 
Circuit  Court,  to  recover  for  the  part  of  the 
contract  performed,  in  which  the  city  is  defend- 
ing and  resisting  its  liability.  It  is  held  (1) 
that  plaintiffs  have  the  right  to  continue  the 
prosecution  of  the  action  for  the  purpose  of 
having  determined  the  validity  of  the  contract; 
(2)  that  the  facts  disclosed  by  the  pleadings  do 
not  bring  the  case  within  the  rale  that,  where 
it  appears  in  an  action  for  an  injunction  that  a 
change  of  circumstances  after  the  suit  is  com- 
menced renders  an  injunction  unnecessary,  it 
will  not  be  granted ;  and  (3)  that  the  pendency 
of  the  action  in  the  United  States  court  is  not 
a  bar  to  this  action. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bine  Eartb 
County;  Lorln  Cray,  Judge. 

Suit  by  Lester  Patterson  and  others 
against  the  Barber  Asphalt  Paving  Com- 
pany and  others.  From  an  order  overruling 
a  demurrer  to  the  complaint,  the  aspbalt 
company  appeals.     Affirmed. 

How,  Taylor  ft  Mitchell  and  Pfau  ft  Pf  an,  for 
appellant  H.  L.  ft  J.  W.  Schmltt,  Severance  ft 
Andrews,  Jean  FUttle,  for  respondents.  C.  O. 
Dailey  and  A.  E.  Clark,  for  City  of  Ifankata 

BROWN,  J.  The  facts  In  this  case  are  as  j 
follows:  The  action  was  commenced  in  1902 
against  the  Barber  Asphalt  Paving  Com- 
pany, as  sole  defendant  The  original  com- 
plaint alleged  that  plaintiffs  were  residents 
and  taxpayers  of  the  city  of  Mankato,  and 
owners  of  property  abutting  on  Broad  street, 
between  Warren  and  Lincoln  streets;  that 
in  1808  said  street  was,  by  the  authority  of 
the  dty,  curbed,  graded,  and  boulevarded  at 
the  expense  of  owners  of  abutting  property ;  | 
that  under  a  contract  made  and  entered  into 
with  the  city  of  Mankato  subsequent  to  such 
Improvements,  defendant  threatened  and  In- 
tended to  enter  upon  the  portion  of  Broad 
street  so  abutting  plaintiffs'  property,  and 
take  out,  damage,  and  destroy  the  improve- 
ments so  made  by  the  city  for  the  purpose  of 
paving  the  same.  It  alleged  that  the  con- 
tract under  which  defendant  proposed  to  de- 
stroy those  Improvements  was  entered  into 
between  it  and  the  city  without  authority  of 
law,  and  was  void.  Defendant  answered, 
admitting  that  it  was  about  to  enter  upon 
the  street  in  question  for  the  purpose  of  pav- 
ing the  same,  and  Justified  Its  Intended  ac- 
tion under  a  contract  alleged  to  have  been 
duly  entered  into  with  the  city  of  Mankato 
to  pave  Broad  street  from  Vine  to  Lincoln 
street  which  Included  the  portion  abutting 
plaintiffs'  property.  Plaintiffs  replied  to  the 
answer,  setting  up  certain  Irregularities  in 
the  proceedings  leading  up  to  the  making 
of  that  contract  which  they  claimed  render- 
ed  the  same   void.    Upon   the   issues   thus 


framed  a  temiiorary  injunction  was  Issued 
by  the  court  below,  restraining  defendant 
asphalt  company  from  entering  upon  the 
street  abutting  i^laiutiffs'  property,  or  in  any 
manner  attempting  to  pave  the  same.  The 
injunction  has  at  all  times  since  remained  in 
Cull  force;  but,  after  It  was  issued,  defend- 
ant, under  the  contract  with  the  city,  pro- 
ceeded and  paved  the  balance  of  Broad 
street  completing  the  same  on  the  30th  day 
of  July,  1902.  Thereafter  plaintiffs  obtain- 
ed leave  to  make  the  city  of  Mankato  and  its 
officers  parties  defendant  and  file  a  supple- 
mental complaint.  The  supplemental  com- 
plaint set  up  that  plaintiffs  were  taxpayers 
of  the  city,  facts  tendhig  to  show  the  Invalid- 
ity of  the  contract  and  prayed  not  only  for 
an  Injunction  restraining  the  asphalt  com- 
pany from  entering  upon  Broad  street  be- 
tween Warren  and  Lincoln  streets,  but  from 
entering  upon  or  paving  any  part  of  the 
street,  or  taking  any  steps  towards  perform- 
ing the  contract  for  paving  the  same;  that 
the  contract  be  adjudged  void  because  of  Ir- 
regularities on  the  part  of  the  city  In  enter- 
ing into  the  same ;  and  that  the  dty  and  Its 
officers  be  forever  enjoined  from  levying  or 
collecting  any  assessments  apon  the  abut- 
ting property  In  paj'ment  for  work  perform- 
ed under  the  contract.  No  answw  was  In- 
terposed to  the  supplemental  complaint  nn- 
tll  April,  1904,  more  than  a  year  after  It  was  . 
served.  In  the  meantime  the  action  of  Dia- 
mond et  aL  V.  City  of  Mankato — an  action 
involving  the  same  contract — ^was  brought 
by  Diamond,  a  taxpayer,  for  the  purpose  of 
determining  Its  validity,  and  restraining  and 
enjoining  the  dty  and  its  officers  from  pay- 
ing out  of  the  city  treasury  any  money  on 
account  of  the  same.  In  that  action  the  con- 
tract was  adjudged  void  by  the  court  below, 
and  the  decision  was  affirmed  on  appeal  to 
this  coort  Diamond  v.  City  of  Mankato,  89 
Minn.  48,  93  N.  W.  911,  61  L.  R.  A.  448.  De- 
fendant asphalt  com])any  was  not  a  party  to 
that  action,  and  is  not  bound  by  the  Judg- 
ment therein.  Thereafter,  In  February. 
1SK)4,  the  asphalt  <-onipany  brought  suit 
against  the  dty  of  Mankato  In  the  Circuit 
Court  of  the  United  States  for  work  and  la- 
bor performed  under  the  contract  In  which 
action  the  dty  interposed  the  defense  that 
the  contract  was  void  and  of  no  validity. 
The  action  was  tried  in  the  Circuit  Court 
and  resulted  in  a  recovery  by  plaintiff;  the 
court  holding  that  the  contract  was  valid, 
and  is  now  pending  on  appeal  In  the  Circuit 
Court  of  Appeals.  In  April,  1904,  defendant 
asphalt  company  obtained  leave  from  the 
court  below  to  interpose  an  answer  to  the 
supplemental  complaint  In  the  case  at  bar. 
The  answer  sets  up  in  detail  the  history  of 
the  controversy  between  the  parties,  the 
commencement  and  result  of  the  action  of 
Diamond  v.  City  of  Mankato,  and  that  after 
the  decision  in  that  action,  defendant  aban- 
doned the  contract,  nnd  was  released  by  a 
formal  resolution  of  the  city  council  from 
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further  obligations  in  tbe  performance  of  the 
same;  specifically  denying  the  allegations  of 
the  supplemental  complaint  to  the  efCect  that 
it  Intended  and  threatened  to  continue  work 
under  the  contract.  To  this  answer  plain- 
tiffs replied,  admitting  the  allegations  of  the 
answer  contained  in  paragraph  8 — those  Just 
referred  to — to  which  reply  the  asphalt  com- 
pany Interposed  a  general  demurrer.  Upon 
the  argument  of  the  demurrer  in  the  court 
below,  the  parties  entered  into  a  stipulation 
which  they  agreed  might  be  considered  in 
connection  with' the  pleadings  and  demurrer. 
The  stipulation  provided  that  the  court 
might  consider,  in  determining  the  demur- 
rer, the  fact  that  before  the  answer  was 
served  the  asphalt  company  commenced  an 
action  in  the  Circuit  Court  of  the  United 
States  against  the  city  to  recover  the  amount 
claimed  to  be  due  it  for  the  portion  of  the 
street  paved ;  that  the  city  of  Mankato  duly 
answered  In  the  case,  denying  its  liability, 
and  Insisted  that  the  contract  under  which 
plnlntifT  (sought  to  recover  therein  was  void, 
and  that  the  city  was  under  no  obligation  to 
compen.'tate  plaintiff  for  work  performed  or 
material  furnished  thereunder:  also  that 
subsequent  to  the  declsi(»i  in  the  Diamond 
Case  the  work  of  paving  the  street  under  the 
contract  was  abandoned  by  the  asphalt  com- 
pany, and  that  since  that  time  the  company 
■  has  not  attempted  to  complete  the  same,  and 
does  not  intend  to  do  so ;  that  the  city  coun- 
cil of  Mankato  duly  passed  a  resolution,  with 
the  consent  of  the  asphalt  company,  cancel? 
Ing  the  contract,  and  releasing-  the  company 
from  any  liability  to  pave  or  improve  that 
portion  of  the  street  abutting  the  property 
of  plaintiffs  In  this  action.  The  trial  court 
overruled  the  demurrer,  and  the  asphalt 
company  appealed. 

We  are  of  opinion  that  the  order  appealed 
from  should  be  affirmed.  The  only  question 
now  before  us  Is  whether,  in  view  of  the  con- 
ceded facts,  there  remain  any  disputed  ques- 
tions under  the  pleadings  to  be  litigated. 
Counsel  for  appellant  invoke  the  rule  that, 
where  it  appears  in  an  action  for  injunction 
that  there  is  a  change  of  circumstances  after 
suit  is  commenced  which  renders  the  Injunc- 
tion unne<-essary,  it  will  not  be  granted. 
But  the  case  does  not  come  within  the  rule. 
The  original  action  was  brought  against  the 
MS|)hHlt  company  as  sole  defendant,  and  the 
relief  demanded  was  that  defendant  be  re- 
straineil  and  enjoined  from  performance  of 
the  contract  with  the  city  for  paving  that 
portion  of  the  street  In  question  which  abuts 
upon  plaintiffs'  property.  Neither  the  city 
nor  its  officers  were  parties  to  the  action,  and 
the  validity  of  the  contract,  though  in  a 
measure  Involved,  was  not  the  primary  ob- 
ject of  the  action,  except  in  so  far  as  it  In- 
volved plaintiffs'  proiierty.  By  the  supple- 
mental complaint,  however,  the  scope  of  the 
a<vtion  was  broadened.  The  city  and  Its  offi- 
cers were  made  parties  defendant,  and  the 
relief  demanded  was   that  the  contract  be 


adjudged  a  nullity  because  of  irregularities 
in  the  proceedings  leading  up  to  its  execu- 
tion; that  the  defendant  asphalt  company 
be  restrained  and  enjoined  from  performing 
tbe  same;  and  other  relief  similar  to  that 
prayed  for  in  the  original  complaint,  and 
generally  for  such  other  and  further  relief 
as  might  seem  just  and  equitable.  It  may 
be  that  the  action  was  limited  originally  to 
the  rights  of  owners  of  abutting  proi)erty. 
but  by  the  supplemental  complaint  they  not 
only  bring  their  action  as  owners  of  prop- 
erty abutting  the  street  Intended  to  be  Im- 
proved by  the  contract  with  the  asphalt 
company,  but  as  general  taxpayers;  and  the 
relief  demanded  Is  that  tbe  contract  be  ad- 
judged invalid,  and  that  the  city  and  Its  of- 
ficers be  restrained  and  enjoined  from  mak- 
ing any  of  the  citizens  of  Mankato  in  any 
planner  liable  for  the  expense  of  the  pro- 
poised  improvement.  The  mere  fact  that  the 
contract  lias  been  abandoned,  so  far  as  It  re- 
lates to  the  portion  of  the  street  fronting  the 
property  owned  by  plaintiffs,  and  tliat  the 
city  council  has  canceled  the  contract  as  to 
that  portion  of  the  street,  is  not  fatal  to 
plaintiffs'  right  to  continue  the  prosecution 
of  the  action.  A  large  part  of  the  .street  was 
paved  and  the  contract  performed  by  the 
asphalt  company,  and.  If  the  contract  t>e  held 
valid,  the  city  would  be  liable  for  the  debt 
thus  Incurred,  which  can  be  paid  only  by  a 
general  tax  levy  on  the  property  of  the  resi- 
dents of  the  city.  At  the  time  of  the  com- 
mencement of  tbe  action,  plaintiffs  had  a 
good  cause  of  action,  and  still  have,  for  the 
purpose  of  having  determined  the  validity  of 
the  contract.  If  tliey  succeeded  in  estab- 
lishing its  Invalidity,  they  would  be  entitled 
to  an  injunction  restraining  the  city  autliori- 
ties  from  paying  the  Indebtedness  incurred 
thereby,  either  by  a  tax  for  that  purpose  or 
otherwise.  It  Is  immaterial,  too,  that  the 
city  is  now  contesting  its  liability  in  the 
United  States  Circuit  Court.  The  Jurisdic- 
tion of  the  United  States  Circuit  Court  and 
that  of  the  state  courts  Is  concurrent.  An 
action  may  be  pending  there,  and  also  in  the 
state  court,  involving  the  same  questions, 
and  neither  be  a  bar  to  the  other. 

Our  conclusions  are  in  harmony  with  those 
of  the.  trial  court  and  Its  order  in  the  prem- 
ises is  affirmed. 


OTIS  V.   CITY  OF   ST.   PAUU 
(Supreme  Court  of  Minnesota.     Dec.  30,  1{)l>4.) 

MUNICIPAL  COBPOBATIONS— ASSESSMENT  SAXE— 
BEFUNDINO  MONEY  PAID— BBS  JUDICATA. 

1.  Tlie  right  to  a  refundment  of  money  paid 
by  a  purcliaser  at  a  sale  under  a  judgment  in 
special  assessment  proceedings  conducted  undpr 
the  charter  of  the  city  of  St.  Paul  is  not  con- 
tingent upon  an  action  being  brought  to  test 
the  validity  of  such  proceedings  within  thre« 
years  from  the  date  of  the  sale. 

2.  If  the  certificate  of  sale  and  prior  proceed- 
ings be  adjudged  invalid  in  any  form  of  nction. 
whether  commenced  before  or  after  the  limita- 
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Minn.  273,  to  the  effect  that,  in  the  absence  of 
fraud  tor  collusion,  the  city,  thongh  not  a  party 
thereto,  is  bound  by  a  judgment  declaring  such 
proceedings  invalid,  followed. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  George  L.  Bunu,  Judge. 

Action  by  Obarles  K.  Otis,  receiver  of  the 
SarinKs  Bank  of  St.  Paul,  against  the  dty  of 
St.  Paul.  From  an  order  overruling  a  de- 
murrer-to  the  complaint,  defendant  appeals. 
Attlrmed. 

J.  C.  Michael  and  G.  R.  O'Reilly,  for  appel- 
lant.   Ambrose  Tighe,  for  respoiulent. 

BROWN,   J.     This  action  was  brought  to 
t-omi)ol  defendant  to  refund  the  aniount  paid 
the  city  for  certain  certificates  of  sale  Issued 
by  It  in  proceedings  for  the  enforcement  of 
special  assessments  against  property  benefited 
by   local    Improvements.     Judgment  for   the 
aniount  of  the  special  assessments  was  ren- 
dered  In   those  proceedings,   upon  and  pur- 
suant to  which  a  sale  of  the  proiierty  bene- 
fited was  had.  and  the  proper  certificates  of 
sale  Issued;    19  of  which,  covering  the  same 
property,  came  into  the  hands  of  plaintiff,  as 
receiver  of  the  Savings  Bank  of  St.  Paul. 
After  the  expiration  of  the  period  of  redemp- 
tion— five  years  from  the  date  of  the  sale — 
plaintiff  brought  'an  action  against  the  per- 
sons who  owned  the  property  when  the  assess- 
ment was  made,  claiming  to  be  the  owner 
thereof;   In  which,  after  trial  In  the  district 
court  of  Ramsey  county,  the  certificates  so 
held  by  him  were  adjudged  Invalid  for  Irreg- 
ularities and  defects  In  the  proceedings  lead- 
ing up  to  and  including  the  sale;  whereupon 
plaintiff  demanded,  under  the  provisions  of 
se<'tion  49,  c.  7,  of  the  city  charter,  that  the 
city  refund  to  Mm  the  amount  paid  for  such 
certificates,  with  interest,  which  w^as  refused. 
To  the  complaint)  containing  19  causes  of  ac- 
tion, and  which  sets  out  the  facts  fully,  de- 
fendant lnteriK>sed  a  general  demurrer,  which 
the  trial  court  overruled,  and  the  city  aj)- 
peaied. 

1.  The  principal  question  presented  for  our 
consideration  Is  whether  plaintiff's  right  of 
refundment  is  barred  by  the  limitntion  con- 
tained In  the  provisions  of  the  charter  above 
referred  to.  The  charter,  so  far  as  here  per- 
tinent, provides  as  follows:  "All  deeds  made 
to  purchasers  of  lots  and  parcels  of  land  sold 
for  assessments,  or  the  record  thereof,  shall 
in  ail  cases  be  prima  fade  evidence  that  all 
requirements  of  the  law,  with  respect  to  the 
sale,  have  been  duly  complied  with,  and  of 
title  In  the  grantee  therein,  after  the  time  for 
the  redemption  has  expired,  and  no  sale  shall 
be  set  aside  or  held  invalid  unless  the  party 
objecting  to  the  same  shall  either  prove  that 
the  court  rendering  the  Judgment,  pursuant 
to  which  the  sale  was  made,  had  not  Jurisdic- 
tion to  render  the  Jndgment,  or  that  after  the 


the  piece  or  parcel  of  land  was  not  offered 
at  sale  to  the  bidder  who  would  pay  the 
amount  for  which  the  piece  or  parcel  was  to 
be  sold,  nor  unless  the  action  In  which  the 
validity  of  the  sale  shall  be  called  In  ques- 
tion, be  brought,  or  the  defense  alleging  Its 
Invalidity  be  Interposed  within  three  yeai's 
after  the  date  of  the  sale,  and  if  any  sale 
shall  be  set  aside  by  reason  of  any  defect  in 
the  proceedings  subsequent  to  the  entry  of 
the  Judgment,  the  court  so  setting  aside  the 
Sale  shall  have  power  In  such  case  to  order  a 
new  sale  to  be  made  as  near  as  may  be  In  ac- 
cordance with  the  provisions  of  this  act  That 
In  any  action  heretofore  or  hereafter  com- 
menced in  which  the  validity  of  a  deed  or 
certificate  of  sale  issued  under  this  act  Is 
brought  Into  question,  and  on  account  of  any 
Irregularities,  the  same  shall  be  set  aside, 
the  party  holding  such  deed  or  certificate  of 
sale  shall  recover  from  the  city  of  Saint  Paul 
the  nmouijl  paid  by  the  purchaser  at  the  sale, 
or  by  the  assignee  of  the  dty  on  taking  an  as- 
signment certificate,  with  Interest  at  the  rate 
of  seven  (7)  per  cent 'per  annum  from  the  date 
of  such  payment  Such  amount  shall  be  paid 
out  of  the  city  treasury  upon  the  order  of 
the  conmion  council  of  said  dty.  Such  pro- 
ceedings shall  not  operate  as  a  payment  or 
cancellation  of  any  assessment  Included  in  the 
judgment,  but  the  same  shall  stand  as  orig- 
inally assessed  against  the  proiierty,  and  witli 
all  accruing  interests,  penalties  and  costs. 
All  deeds  referred  to  in  this  chapter  shall  be 
admitted  to  record  without  payment  of  taxes, 
I  and  without  the  county  auditor's  certifioato 
'  that  the  changes  have  been  made."  The  con- 
j  tentlon  of  the  city  Is  that,  because  the  judg- 
:  ment  and  sale  in  the  assessment  proc-eedings. 
under  which  pialntlfTs  certificates  were  is- 
I  sued,  were  not  adjudged  Invalid  in  some  ac- 
tion Involving  their  validity,  brought  within 
]  the  time  limited  by  the  city  charter  above 
'  quoted — three  years  from  the  date  of  the  sale 
I  — no  right  of  refundment  exists.  This  ques- 
'  tion  was  determined  adversely  to  appellant's 
contention  in  the  case  of  Fleming  v.  Roverud. 
!  30  Minn.  273,  1.5  N.  W.  119,  in  the  case  of 
'.  State  V.  Murphy,  81  Minn.  2.')4,  83  N.  W.  991. 
I  and  again  in  Willlus  v.  City  of  St  Paul,  82 
I  Minn.  2T3,  84  N.  W.  1009.  In  the  first  case 
cited  the  question  as  to  the  riglit  of  refund- 
ment arose  under  swtlon  ir»4.  c.  11,  Gen.  St. 
1800.  That  statute  limited,  as  does  the  char- 
ter of  the  dty  of  St  Paul,  the  time  within 
which  an  action  might  be  brought  to  deter- 
mine the  validity  of  a  tax  sale  to  three  years 
from  the  date  of  the  sale;  but  the  following 
section  provided  furtlier.  as  does  the  charter 
of  St.  Paul,  that  when  the  sale  of  any  land 
was  declared  void  by  a  court  of  competent  Ju- 
risdiction, tlie  amount  paid  by  the  purchaser 
at  the  tax  sale  should  be  refunded  to  him, 
with  Interest.  The  contention  In  that  case, 
as  it  is  here,  was  that  the  right  of  refund- 
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meut  depends  npon  the  sale  being  declared 
invalid  within  the  period  fixed  by  the  statute 
for  bringing  an  action  to  test  the  yaHdity  of 
the  same.  But  the  court  held  otherwise,  say- 
ing that  It  would  do  violence  to  the  language 
of  the  statute  to  hold  that  the  provision  for 
refundment  depended  upon  the  result  of  an 
action  to  be  commenced  thereunder,  and  with- 
in the  time  thereby  preea-lbed.  The  right  to 
refundment  was  held  to  exist  when  a  tax 
sale  was  set  aside  in  any  form  of  action, 
whether  brought  within  the  period  fixed  by 
the  statute  or  subsequently.  The  action  In 
which  the  validity  of  the  tax  proceedings  In 
that  case  was  Involved  was  In  fact  broughtT 
long  after  the  expiration  of  the  time  limited 
by  the  refundment  statute.  It  was  suggested 
in  the  opinion  In  that  case  that  the  limita- 
tion prescribed  by  the  statute  was  Intended  to 
apply  only  to  the  owner  of  the  land,  or  per- 
sons claiming  imder  or  through  them.  In  the 
case  of  State  v.  Murphy,  supra,  It  appeared 
that  in  proceedings  to  enforce  the  payment  of 
taxes  delinquent  for  the  year  1879  and  prior 
years  a  tax  Judgment  was  rendered,  and  a 
sale  of  the  land  had  thereunder  In  Septem- 
ber, 1881.  In  May,  1887 — ^more  than  15  years 
after  the  date  of  the  sale — the  owner  of  the 
land,  In  whose  name  It  was  assessed,  brought 
an  action  to  determine  adverse  claims  there- 
to, in  which  the  purchaser  at  the  tax  sale 
pleaded  bis  tax  title  In  defense.  The  action 
resulted  In  a  judgment  adjudging  the  tax  pro- 
ceedings Invalid,  whereupon,  upon  request  of 
the  bolder  of  the  tax  title,  the  auditor  re- 
funded to  him,  under  the  provisions  of  the 
General  Statutes,  the  amount  paid  at  the  sale, 
with  Interest,  and  Immediately,  by  authority 
of  the  refundment  statute,  extended  the 
amount  thereof  upon  the  records  of  his  office 
as  a  tax  against  the  land.  In  proceedings  to 
enforce  that  tax  the  landowner  Interposed  the 
defense  that  the  refundment  was  unauthor- 
ized; that,  as  the  tax  proceedings  were  not 
adjudged  Invalid  within  15  years  from  the 
date  of  the  sale — the  time  fixed  by  section 
5134,  Gen.  St.  1894,  for  bringing  actions  for 
the  recovery  of  real  property — the  right  of 
refundment  was  barred.  The  limitation  fixed 
by  the  refimdment  statute  was  not  Involved 
In  that  case,  but  the  principle  there  applied 
Is  applicable  to  the  case  at  bar.  The  court 
there  said:  "Nowhere  In  the  statute  do  we 
find  a  suggestion  that  the  bolder  of  a  tax 
title  must  bring  an  action  to  determine  the 
validity  of  his  title  as  a  condition  precedent 
to  his  right  of  refundment  when  his  title  Is 
adjudged  Invalid.  The  tax  certificate  con- 
veys to  him  the  fee  to  the  land  covered  there- 
by, and  by  section  1593,  Oen.  St.  1894,  such 
certificate  Is  placed  on  the  same  footing  as 
other  deeds  of  real  estate,  and  made  prima 
fade  evidence  that  all  the  requirements  of 
the  law  with  respect  to  the  tax  sale  have 
been  complied  with.  So  long  as  his  title  re- 
mains unquestioned  by  the  former  owner,  or 
other  person  claiming  an  Interest  therein,  he 
Is  the  absolute  owner  of  the  laud,  and  no 


Judgment  confirming  his  title  Is  at  all  neces- 
sary." The  provisions  of  the  charter  of  St. 
Paul  are  to  the  same  effect.  All  deeds  made 
to  purchasers  of  land  sold  for  special  assess- 
ments are  made  prima  fade  evidence  that 
all  the  requirements  of  the  charter  with  re- 
spect to  the  sale  have  been  duly  complied 
with;  and  in  other  respects  the  charter  pro- 
visions are  substantially  like  to  those  of  the 
'General  Statutes  on  the  same  subject. 

The  provisions  of  the  charter  and  of  the 
General  Statutes  on  this  subject  were  in- 
corporated therein  for  the  benefit  of  those 
who  purchase  property  at  tax  sales,  and  to 
secure  them  against  loss  of  the  money  in- 
vested; a  right  of  refimdment  being  an  as- 
surance that,  if  they  in  fact  receive  no  valid 
title  from  the  city  or  state,  as  the  case  might 
be,  by  the  purchase  at  the  tax  sale,  they 
should,  upon  that  fact  being  Judicially  de- 
termined by  a  competent  court,  receive  a  re- 
turn of  their  money.  In  the  case  at  bar, 
imder  the  provisions  of  the  charter  govern- 
ing sales  of  this  kind,  the  owner  of  the  prop- 
erty is  given  five  years  from  the  date  of  the 
sale  to  redeem  therefrom,  and  it  would  be 
absurd  to  hold  that  the  limitation  of  three 
years  within  which  an  action  may  be  brought 
to  test  the  validity  of  the  sale  should  apply 
to  the  purchaser's  right  of  refundment  He 
could  not.  with  the  mere  certificate  of  pur- 
chase as  the  foundation  of  his  action,  which 
might  be  defeated  at  any  moment  by  re- 
demption, maintain  an  action  to  determine 
the  validity  of  his  titie.  He  would  have  no 
title,  and  no  standing  in  court  in  that  sort 
of  action,  until  his  rights  fully  accrued:  and 
even  then,  as  suggested  in  the  case  of  State 
V.  Murphy,  supra,  there  is  no  sound  reason 
why  he  should  be  required  to  bring  an  action 
to  determine  the  validity  of  a  title  which  the 
law  presumes  valid  in  every  respect  In 
view  of  the  purposes  of  the  law  and  the  pre- 
vious decisions  of  the  court,  we  find  no  diflS- 
culty  in  holding  that  in  no  proper  light  can 
the  charter  provisions  be  construed  as  mak- 
ing the  right  of  refundment  conditional  upon 
the  tax  proceedings  being  adjudged  Invalid 
within  three  years,  or  in  the  particular  form 
of  action  there  authorized  to  be  brought 
That  right  must,  to  effectuate  the  purpose 
of  the  framers  of  the  charter,  viz.,  to  reim- 
burse persons  who  have  advanced  money  to 
the  city  by  the  purchase  of  tax  certificates, 
be  held  dependent  only  upon  the  sale  behig 
declared  invalid  in  some  form  of  action. 

The  case  of  Henningsen  v.  City  of  Stillwa- 
ter, 81  Minn.  215,  83  N.  W.  983,  Is  not  in 
point.  The  question  as  to  the  right  of  re- 
fundment was  In  no  manner  Involved  in  that 
case.  That  was  an  action  brought  by  the 
owner  of  land  assessed  for  local  improve- 
ments against  the  city  to  set  aside  the  as- 
sessment proceedings  on  the  ground  that 
they  were  invalid,  and  was  treated  as  ao 
action  brought  under  the  provisions  of  the 
charter  of  the  city  of  Stillwater,  which  are 
similar  to  those  of  the  charter  of  St  Paul. 
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The  ense  of  WllUus  v.  St  Paul,  82  Minn.  278. 
54  N.  W.  1009,  la  directly  In  point,  and  In  line 
with  the  cases  of  State  t.  Murphy  and  Flem- 
ing ▼.  Rovernd,  supra.  In  the  WllUus  Case, 
-which  was  an  action  Involving  solely  the 
Tight  of  refundment,  It  was  held  that  the 
Tight  exists  notwithstanding  the  fact  that 
the  judgment  declaring  the  assessment  pro- 
ceedings there  before  the  court  invalid  was 
rendered  subsequent  to  the  expiration  of  the 
three  years  fixed  by  the  provisions  of  the 
«barter  for  bringing  such  an  action.  See, 
also,  section  576,  Dunnell's  Minnesota  Tax 
I.aw8. 

2.  The  Judgment  declaring  the  assessment 
proceedings  in  question  in  this  action  invalid 
was  rendered  In  an  action  to  which  the  city 
of  St.  Paul  was  not  a  party,  and  the  point  is 
mude  that  the  city  is  not  bound  thereby. 
This  question  was  fully  discussed  and  dis- 
posed of  adversely  to  appellant  In  the  case 
of  Wllllus  V.  St.  Paul,  supra,  and  the  rule 
laid  down  that  the  Judgment  in  such  cases  is 
-valid  and  binding  against  the  city  or  state, 
in  the  absence  of  a  showing  that  it  was  pro- 
•cured  by  mistake,  fraud,  or  collusion.  This 
rule  was  applied  in  Easton  v.  Scofield.  66 
Minn.  423,  69  N.  W.  326.  The  position  of 
-counsel  for  appellant  on  this  phase  of  the 
case  Is  not  without  force,  but  the  question 
must  be  regarded  as  settled  by  the  decision 
in  the  WllUus  Case.  No  distinction  can  be 
made  between  a  case  arising  under  the  char- 
ter of  St.  Paul  and  one  arising  under  the 
<Teneral  Statutes.  They  are  in  principle  the 
.same. 

It  is  not  improbable  that  a  case  of  fraud 
-and  cpUusion  might  arise,  and  the  holder  of 
a  tax  title  might,  in  a  given  case — ^as  in  State  ; 
T,  Norton,  69  Minn.  424,  61  N.  W.  458— lose 
bis  right  of  refundment  by  laches.  If  the 
bolder  of  a  tax  title  should  permit  the  per- 
son who  owned  the  land  at  the  time  the 
taxes  were  assessed  and  at  the  time  of  sale 
to  remain  in  possession  thereof  for  a  sutD- 
-cient  length  of  time  to  divest  the  title  under 
the  tax  proceedings,  or  if  the  holder  of  the 
tax  title  should  permit  his  rights  to  be  cut 
out  by  a  subsequent  tax  title,  and  then  bring 
fln  action  for.  the  purpose  of  determining  the 
validity  of  his  title,  procure  a  Judgment  ad- 
judging it  Invalid,  without  calling  the  atten- 
tion of  the  court  to  the  fact  that  his  rights 
Iiad  become  lost  by  the  adverse  possession 
or  subsequent  tax  title,  the  fraud  would  be 
quickly  detected,  and  a  refundment  denied. 
Kaston  v.  Scofield,  66  Minn.  425,  69  N.  W. 
826.  There  would  I>e  no  danger — for  such 
oases  are  the  only  ones  where  fraud  or  col- 
lusion would  be  possible — of  the'  city  being 
mulcted  by  the  fraud  or  collusion  -of  the 
patties  seeking  a  refundment  And  again, 
where  no  subsequent  tax  title  has  interven- 
ed, the  city  loses  nothing  by  the  refundment, 
for  the  charter  above  quoted  expressly  pro- 
vides that  when  the  assessment  proceedings 
are  adjudged  invalid  the  amount  of  the  as- 
sessment with  accrued  interest,   penalties. 


and  costs,  may  be  again  assessed  against  th« 
property,  and  enforced  in  a  new  proceeding 
Our  conclusions  are  in  harmony  with  those 
reached  by  the  learned  trial  court,  and  its 
order  in  the  premises  Is  affirmed. 


WOODFORD  et  al.  v.  KELLET. 

(Supreme  Court  of  South  Dakota.     Dec.  21, 

1904.) 

CONTBACTS  —  BBEACH— LIQUIDATED  DAKAGES— 
WOBK  AND  LABOB —  SERVICES  —  SEASONABLE 
VALUE — PLEADINGS — OBJECTIONS  AT  TBIAL — 
BECEIVEBS  —  APPOINTMENT  — LIENS  — PBE8- 
EBVATION— VABIANCE  —  APPEAL  —  HABMLE88 
EBBOB. 

1.  Where  defendant  did  not  move  to  strike 
out  specified  portions  of  the  complaint  as  ir- 
relevant and  redundant  until  after  answer  and 
the  case  had  been  called  for  the  trial,  the  ob- 
jection was  waived. 

2.  A  complaint  alleged  that  defendant  the 
owner  of  certain  hay  land,  contracted  that  com- 
plainants should  cut  press,  and  haul  the  hay 
for  a  certain  price;  that,  under  defendant's 
directions  and  pursuant  to  such  contract  plain- 
tifEs  cut  and  stacked  a  part  of  the  hay  and  bal- 
ed another  portion  thereof,  but  were  prevented 
by  defendant  from  baling  and  hauling  all  the 
hay  required  by  the  contract.  Plaintiffs  also 
alleged  that  they  had  expended  a  certain  sum 
of  money  in  the  work,  for  which  they  claimed  a 
lien  on  the  hay  not  hauled,  and  alleged  that 
defendant  had  wrongfully  taken  possession  of 
the  hay  not  paid  for,  and  threatened  to  con- 
tinue taking  the  same  without  paying  plaintiffs' 
claim.  Beld,  that  the  complaint  disclosed  a 
joint  enterprise  or  interest  in  the  hay,  warrant- 
ing an  accounting. 

3.  The  complaint  also  stated  a  cause  of  action 
warranting  the  appointment  of  a  receiver  pen- 
dente lite. 

4.  Where  a  complaint  is  indefinite  and  un- 
certain, defendant's  remedy  is  by  motion  to  make 
the  same  more  definite  and  certain,  interposed 
before  answer  served,  and  not  by  an  objection 
at  the  trial  that  the  complaint  does  not  set  out 
the  contract  specifically  under  which  plaintiffs 
claimed  their  rights  alleged. 

5.  Under  Rev.  Code  Proc.  |  311,  providing 
that,  where  answer  has  been  served,  the  court 
may  grant  the  plaintiff  any  relief  cfinsistent 
with  the  case  made  by  the  complaint  and  em- 
braced within  the  issue,  the  sufficiency  of  the 
complaint  when  attacked  at  the  trial  by  an 
objection  to  the  introduction  of  any  evidence 
thereunder,  does  not  depend  on  the  prayer  for 
relief. 

6.  Though  plaintiffs'  complaint  was  inartistic, 
indefinite,  and  uncertain,  reversible  error  could 
not  be  predicated  on  the  overruling  of  defend- 
ant's objection  thereto,  first  raised  after  tho 
trial  was  begun  by  an  objection  to  the  intro- 
duction of  any  evidence  thereunder,  the  case 
having  been  heard  on  the  merits,  without  ap- 
parent prejudice  to  defendant's  rights  so  far  as 
the  pleadings  were  concerned. 

7.  Where  plaintiffs  contracted  to  cut,  bale, 
and  haul  certain  hay  from  defendant's  land,  and 
they  failed  to  bale  and  deliver  a  part  of  the 
hay  as  required  by  the  contract,  they  were  only 
entitled  to  recover  the  reasonable  value  of  the 
w^ork  and  labor  performed,  less  the  damages 
suffered  by  defendant  on  account  of  such  failure. 

8.  Where  a  contract  provided  for  the  pay- 
ment of  $200  as  liquidated  damages  in  case  of 
a  breach  of  the  contract  by  either  party,  and 
plaintiffs,  having  failed  to  perform  a  part  of  the 
work  required,  sued  for  the  reasonable  value  of 
the  balance,  it  was  not  error  for  the  court  to 
allow  defendant  the  amount  fixed  by  the  con- 
tract as  liquidated  damages,  to  the  exclusion  of 
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all  other  items  of  damage  sustained  by  liim,  no 
question  beiug  raised  regarding  tlie  validity  of 
diieli  liquidated  damage  clause. 

0.  Where  plaintiffs  agreed  to  cut,  stack,  bale, 
and  haul  certain  hay  from  defendant's  land, 
but,  having  failed  to  fully  comply  with  the  con- 
tract, sued  for  work  aijd  labor  performed  to 
defendant's  use,  and  there  was  no  evidence 
showing  the  reasonable  value  of  hauling  part  of 
the  hay  to  a  certain  station,  it  was  error  for 
the  court  to  allow  plaintiffs  tlie  contract  price 
therefor,  they  being  entitled,  under  such  cir- 
cumstances, only  to  the  proved  value  of  the 
work  of  cutting,  stacking,  and  baling  the  hay 
so  hauled. 

10.  Under  the  ezijress  provisions  of  Rev.  Code 
Proc.  §  14tt,  a  variance  between  the  allegations 
of  the  complaint  and  the  proof  which  does  not 
nctually  mislead  the  defendant  in  making  his 
defense  on  the  merits  is  immaterial. 

11.  Rev.  Civ.  Code.  §  2153.  provides  that  every 
iwrson  who,  while  lawfully  in  possession  of  an 
article  of  personal  property,  renders  any  serv- 
ices to  the  owner  thereof  by  labor  and  skill 
employed  for  the  protection,  improvement,  or 
safe-keeping  thereof,  has  a  special  lien  thereon, 
dependent  on  possession,  for  the  compensation, 
if  any.  due  him  from  the  owner  for  such  serv- 
ices. Held  that,  where  plaintiffs  contracted  to 
cut,  stack,  bale,  and  haul  hay  from  defendant's 
land,  they  were  entitled  to  a  special  Men  on  the 
unhauled  hay,  dependent  on  possession,  for  their 
("omrtensation,  and,  as  between  the  parties, 
plaintiffs  were  in  possession  until  the  hay  was 
voluntarily  surrendered. 

12.  Plaintiffs,  being  entitled  to  a  Hen  on  certain 
hay  for  their  servi<-es  in  cutting,  stacking,  and 
baling  the  same,  within  Rev.  Civ.  Code,  i  2153, 
until  such  hay  had  been  volnntarily  surrendered, 
the  appointment  of  a  receiver  to  preserve  such 
lien  in  an  action  for  work  and  labor  performed 
under  the  coutract  was  not  error,  though  the  ap- 
pointment was  not  made  until  after  defendant's 
answer  was  served. 

13.  Where  plaintiCb  were  entitled  to  a  lien  on 
certain  hay,  within  Rev.  Civ.  Code,  I  2153,  for 
services  rendered,  dependent  on  possession  of 
the  hay,  the  fact  that  defendant  was  not  in- 
solvent did  not  deprive  the  court  of  authority 
to  appoint  a  receiver  to  preserve  such  lien. 

Appeal  from  Circuit  Court,  Beadle  County. 

Action  by  George  O.  Woodford  and  another 
against  C.  A.  Kelley.  From  a  Judgment  In 
favor  of  plaintiffs,  defendant  appeals.  Modi- 
fled.     * 

Kelley  &  Chamberlain  and  A.  W.  Wilmarth, 
for  appellant    W.  A.  Lynch,  for  respondents. 

HAXEY,  J.  The  plaintiffs  allege  in  their 
complaint,  in  substance,  that  ou  August  10, 
1901,  the  parties  entered  into  a  conti-act 
whereby  they  became  jointly  iutere.«!ted  In  the 
cutting,  baling,  and  shipping  of  hay;  that  by 
the  terms  of  stich  contract  defendant  was  to 
furnish  certain  hay  lauds,  and  plaintiffs  were 
to  cut,  stack,  and  load  the  bay  on  cars,  at 
stations  named  therein,  at  their  own  expense, 
and,  when  so  loaded,  were  to  receive  for  their 
labor  and  outlay  ^  per  ton;  that  plaiutitfs, 
under  defendant's  directions  and  pursuant  to 
such  contract,  did  cut  and  stack  425  tons  of 
hay;  that  they  baled  about  00  tons,  but  were 
prevented  by  the  defendant  from  baling  and 
delivering  all  the  hay  required  by  the  terms 
of  the  contract;  that  they  expended  $000  in 
doing  what  was  done  under  the  contract,  for 


•'  10.  See  Pleading,  vol.  39,  Cent.  Dig.  J  1308. 


which  they  claim  a  lien  on  the  bay  not  de- 
livered; and  that  defendant  baa  wrongfully 
taken  pos.ses8lon  of  bay  not  paid  tor.  and 
threatens  to  continue  taking  the  same  with- 
out paying  what  plaintiffs  claim.  They  de- 
mand an  accounting,  the  appointment  of  a 
receiver,  and  such  other  relief  as  may  be 
deemed  equitable.  Defendant  admits  in  his 
answer  having  entered  into  a  contract  with 
the  plaintiffs  on  the  day  alleged  la  the  com- 
plaint; avers  that  such  contract  was  in  writ- 
ing, a  copy  of  which  Is  set  forth;  denies  that 
the  parties  bad  a  joint  interest  in  the  bay: 
alleges  complete  performance  on  bis  part 
and  certain  breaches  of  the  contract  by  the 
plaintiffs.  He  further  alleges,  by  way  of 
counterclaim,  the  payment  of  certain  .«ams. 
damages  caused  by  plaintiffs'  failure  to  per- 
form, and  demands  judgment  for  $964.5". 
The  reply  denies  all  the  allegations  of  the 
connterclaim  except  tbe  payment  to  plain- 
tiffs by  defendant  of  $2.30. 

After  having  answered,  and  when  tbe  cause 
was  called  for  trial,  defendant  moved  t<> 
strike  out  certain  specifled  portions  of  ttk* 
coui)>Ialnt  as  Irrelevant  and  redundant  The 
motion  was  properly  denied.  Sucb  a  motion 
must  be  made  before  demurring  or  answering, 
or  tbe  right  will  be  waived.  Maxwell,  Code 
Pleading,  |  3(12. 

When  the  trial  began,  defendant  objected 
to  the  introduction  of  any  evidence,  for  the 
reason  "(1)  that  tbe  complaint  does  not  state 
a  cause  of  action.  In  that  It  falls  to  allege 
that  the  plaintiffs  on  their  part  have  fulfilled 
tbe  terms  of  tbe  contract  on  which  tbis  action 
is  based;  (2)  that  the  complaint  does  not  set 
out  the  contract  specifically,  by  which  the 
court  can  ascertain  whether  the  plaintiffs  are 
entitled  to  recover  thereon  or  not;  and  (3i 
that  the  complaint  does  not  state  facts  suffi- 
cient to  warrant  plaintiff  in  the  relief  prayed 
for."  The  objection  was  overruled.  The  rul- 
ing was  based'  on  tbe  facts  confessed  by  tbe 
objection,  and  must  be  considered  with  ref- 
erence to  the  allegations  of  the  complaint  nn- 
Infiuenced  by  the  terms  of  tbe  wrlttm  con- 
tract set  forth  In  tbe  answer.  Tbe  first 
ground  df  objection  is  untenable,  because,  as 
we  construe  the  complaint  it  discloses  such 
a  joint  enterprise  and  Interest  in  certain  per- 
sonal property  as  warrants  an  accounting  and 
appointment  of  a  receiver  pendente  lite.  The 
matter  of  performance  is  not  involved,  as  it 
would  be  were  plaintiffs  merely  seeking  to  re- 
cover damages  for  tbe  breach  of  a  contract 
Tbe  second  ground  is  clearly  untenable.  If 
tbe  complaint  was  so  indefinite  or  uncertain 
that  tbe  precise  nature  of  the  charge  was  not 
apparent  'a  motion  to  mak&  it  more  definite 
and  certain  should  have  been  interposed  be- 
fore the  answer  was  served.  As  to  tlie  third 
ground:  When  thus  attacked,  tbe  sufficiency 
of  a  complaint  does  not  depend  upon  its  de- 
mand for  relief.  In  actions  where  answo? 
have  been  served,  the  court  may  grant  tbe 
plaintiff  any  rell^  "consistent  with  tbe  case 
made  by  tbe  complaint  and  embraced  wltUu 
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the  issue."  Ber.  Code  Civ.  Proc.  i  311.  If, 
upon  all  the  allegations  of  the  complaint 
most  liberally  construed,  the  plalntlfTs  were 
fntltled  to  any  relief  whatever,  defendant's 
objection  was  not  well  taken.  Such  objec- 
tions are  not  favored.  Though  the  com- 
plaint is  inartistic,  indefinite,  and  uncertain, 
reversible  error  cannot  be  predicated  on 
the  overruling  of  defendant's  objection  first 
rniHcd  after  the  trial  began,  the  case  having 
been  heard  upon  the  merits  without  appar- 
ent prejudice  to  defendant's  rights  so  far  as 
the  pleadings  are  concerned.  Johnson  v. 
Biu-nslde,  3  S.  D.  230.  52  N.  W.  1057;  Jen- 
kinson  v.  City  of  Vermillion,  3  S.  D.  238, 
.52  N.  W.  1066;  Wright  v.  Sherman,  3  8.  D. 
290.  52  N.  W.  1093,  17  L.  R.  A.  792:  Green 
v.  Hughitt  S.  Tp..  5  S.  D.  452,  59  N.  W.  224; 
Townsend  v.  Kennedy,  6  8.-  D.  47,  00  N.  W. 
Hi4;  Anderson  v.  Alseth.  (5  f?.  U.  .")t«i.  (i2 
N.  W.  435;  Sherwood  v.  City  of  Sioux  Falls, 
10  S.  D.  405,  73  N.  W.  913;  Martin  v.  Gruff, 
10  S.  D.  592,  74  N.  W.  1040;  DeLuce  v. 
Root.  12  S.  D.  141,  80  N.  W.  181. 

On  August  10,  1901,  the  parties  entered  in- 
to a  written  contract  whereby  it  was  agi'eed 
that  plaintiffs  should  cut,  stack,  haul,  and 
press  the  hay  then  growing  on  the  south 
half  of  section  2 — 111—63,  the  south  half  of 
section  28 — 112 — 63,  and  the  southeast  quar- 
ter of  section  17 — 112 — 62;  the  hay  cut  on 
the  first  two  tracts,  when  pressed,  to  be 
hauled  and  put  on  the  cars  by  the  plain- 
tiffs, at  Broadland  or  Wolsey,  at  tije  op- 
tion of  defendant;  that  cut  on  the  other 
tract,  when  pressed,  to  be  hauled  and  put 
on  the  cars,  by  the  plaintiffs, "at  Broadland. 
They  were  to  begin  work  within  10  days, 
and  continue  as  long  as  the  weather  would 
permit  or  until  the  contract  was  completed, 
and  were  "to  furnish  not  less  than  five  car 
loads  at  each  time  at  the  different  stations 
designated  above,"  the  defendant  agreeing 
to  pay  ^  per  ton  free  on  board  at  stations 
named,  said  amount  to  be  paid  as  follows: 
"Not  over  one-half  the  price  of  each  car  to 
be  paid  when  loaded,  balance  payable  im- 
mediately when  contract  is  completed  and 
bay  loaded  on  cars."  It  was  stipulated  that, 
if  the  plaintiffs  "failed  to  fulfill  the  terms  of 
this  contract,  they  will  pay  the  snld  C.  A. 
Kelley  the  stmi  of  $200  as  liquidated  dam- 
ages," and  that,  if  the  defendant  "fails  to 
accept  the  hay  according  to  the  conditions 
of  this  contract,  he  shall  pay  to  the  said 
Pete  B.  McCray  and  George  Woodford  the 
sum  of  $200  as  liquidated  damages."  The 
contract  contains  other  provisions  not  mate- 
rial in  this  connection.  The  court  below 
found  that.  In  pursuance  of  this  contract, 
plaintiffs  cut,  and  stacked  42.")  tons  of  hay; 
that,  of  the  hay  so  cut  they  baled  and  de- 
livered 23  tons  on  board  the  cars  at  Broad- 
land. and  baled  SO  additional  tons  ready  to 
be  delivered;  that  the  cost  of  cutting  and 
stacking  was  $1.25  per  ton,  and  the  cost  of 
baling  $1.50  per  ton;  that  defendant  has  paid 
piaintiffB  on  account  of  the  contract  $299; 


and  concluded,  as  matter  of  law,  that  "the 
failure  of  plaintiffs  to  bale  and  deliver  said 
hay  at  stations,  ready  to  be  loaded  on  cars, 
was  a  violation  of  said  contract,  and  in  con- 
sequence they  are  only  entitled  to  the  rea- 
sonable value  of  the  work  and  labor  they  per- 
formed in  and  about  said  bay,  as  fouid  in 
the  second  finding  of  fact,  leas  the  damages 
suffered  by  defendant  on  account  of  such 
failure,  which  is  fixed  by  the  contract  at 
$200,"  BtaUng  the  account  thus:  To  the 
credit  of  the  plaintiffs:  23  tons  delivered  at 
Broadland,  at  $4  per  ton,  $92;  402  tons  cut 
and  stacked,  at  $1.25  per  ton,  $502.50;  80 
tons  pressed  and  baled,  at  $1.50  per  ton, 
$120— total,  $714.50.  To  the  credit  of  de- 
fendant: Cash  paid  to  plaintiffs,  $299;  dam- 
ages for  failure  to  comply  with  contract, 
$200— total,  $499.  Leaving  a  balance  due  the 
plaintiffs  of  $215.50,  for  which,  with  costs 
and  disbursements,  they  had  judgment,  de- 
clared to  be  a  lien  on  the  hay  in  the  hands 
of  the  receiver. 

No  question  is  raised  concerning  the  suffi- 
ciency of  the  evidence  to  sustain  the  findings 
of  fact,  but  defendant  contends  that  the 
court  erred  in  receiving  evidence  of  the  rea- 
sonable value  of  plaintiffs'  services,  and  al- 
lowing compensation  for  the  same,  when  they 
failed  to  show  a  substantial  compliance  with 
the  terms  of  the  contract  There  is,  perhaps, 
no  more  vexatious  question  in  the  adjustment 
of  the  rights  of  parties  to  contracts  than 
the  determining  what,  if  any,  compensa- 
tion may  be  recovered  by  a  party  to  a  special 
contract  who  has  performed  services  or  fur- 
nished materials  not  In  strict  compliance 
with  the  terms  of  the  contract  but  which 
have  been  accepted  and  utilized  by  the  oth- 
er party.  By  the  strict  rules  of  the  common 
law.  full  performance  was  required  as  a 
condition  precedent  to  the  right  of  recovery; 
but  the  rigor  of  this  rule  has  been  relaxed 
in  many  jurisdictions,  and  the  tendency  Is  to 
administer  equitable  relief,  rather  than  to 
hold  the  parties  to  the  very  letter  of  their 
agreement.  Accordingly,  when,  under  a  spe- 
cial contract,  the  plaintiff  has  proceeded  not 
in  strict  accordance  with  the  stipulations  of 
the  agreement,  yet  if  what  he  has  done  has 
been  accepted  and  used  by- the  defendant  It 
is  held  that  the  defendant  is  answerable  for 
the  benefit  he  has  received  on  an  implied 
promise  to  pay  for  the  same,  although  no  ac- 
tion can  be  maintained  against  him  on  the 
special  contract  9  Cyc.  687.  Respecting 
contracts  of  employment  the  modern  equi- 
table doctrine  has  been  adopted  in  this  juris- 
diction. Bedow  V.  Tonkin,  5  8.  D.  432,  59  N. 
W.  222.  In  actions  on  builders'  contracts  the 
rule  of  substantial  compliance  has  l)een  recog- 
nized. Hulst  V.  Benevolent  Hall  Association, 
9  S.  D.  144.  68  N.  W.  200.  This  is  not  an  ac- 
tion on  a  builder's  contract.  If  the  contract  be 
one  of  employment,  the  principles  announced 
in  the  former  case  should  prevail.  If  the  rela- 
tion of  employer  and  employ^  does  not  exist, 
there  seems  to  be  nothing  in  our  statutes  <x 
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dently drawn  on  the  theory  that  each  party 
had  a  Joint  Interest  in  the  hay,  which  should 
be  sold  to  satisfy  whatever  sum  was  found 
to  be  due  either  party  after  an  accounting. 
The  decision  below  discloses  that  the  hay 
belonged  to  the  defendant;  that  plaintillB 
contracted  to  cut,  bale,  and  deliver  It  at  cer- 
tain specified  stations  for  an  agreed  price 
per  ton.  It  does  not  disclose  the  cause  of 
their  falhiro  to  complete  the  contract,  but 
precludes  us  from  a.seribing  such  failure  to 
the  fault  of  the  defendant.  In  the  absence  of 
evidence  or  findings  to  the  contrar.v,  we  thinit 
it  should  be  presumed  that  plaintiffs  were 
also  without  fault.  So  the  case  as  establish- 
ed by  the  proof  stands  thus:  Plaintiffs  con- 
tracted to  cut,  bale,  and  deliver  certain  hay 
owned  by  the  defendant.  They  partially  per- 
formed their  contract,  but,  through  no  fault 
of  either  part.v,  failed  to  deliver  all  of  the 
hay.  The  cutting  and  baling  of  the  hay  was 
presumptively  beneficial  to  the  defendant. 
iJnder  these  circumstances,  we  thinlc  plain- 
tiffs entitled  to  credit  for  the  reasonable 
value  of  the  benefits  resulting  to  the  defend- 
ant, less  any  payments  for  their  labor,  and 
any  damages  resulting  from  their  failure  to 
fully  perform  according  to  the  terms  of  the 
contract. 

No  question  being  raised  regarding  the  va- 
lidity of  the  stipulations  as  to  liquidated  dam- 
ages, the  court  did  not  err  in  allowing  the 
amount  provided  for  in  the  contract,  which 
should  exclude  all  other  items  of  damage, 
and,  as  there  is  no  dispute  concerning  the 
payments,  defendant's  credits  were  properly 
ascertained.  It  did,  however,  err  In  allow- 
ing the  plaintiffs  the  contract  price  for  the 
23  tons  delivered  at  Broadland.  As  the  rec- 
ord does  not  siiow  what  it  was  worth  to 
haul  the  hay  to  that  station,  the  plaintiffs 
should  only  be  allowed  for  cutting,  stacking, 
nnd  baling  tlie  hay  so  delivered,  and,  as  it  ap- 
pears that  such  work  was  worth  $2.7.5  i)er 
ton,  they  should  have  been  allowed  .IG.S.25 
for  the  hay  delivered  at  Broadland.  reducing 
the  total  of  plaintiffs'  credits  to  the  extent 
of  ?2S.75.  In  all  other  respects  the  account 
was  correctly  stated. 

It  not  appearing  that  the  variance  between 
the  allegations  of  the  complaint  and  the 
proof  actually  misled  the  defendant  in  mak- 
ing his  defense  upon  the  merits,  such  vari- 
ance cannot  be  deemed  material.  Rev.  Code 
Civ.  Proc.  §  146. 

Plaintiffs  were  entitled  to  a  special  lien  on 
the  undelivered  hay,  dependent  on  possession, 
for  the  compensation  due  them  from  the  de- 
fendant. Rev.  Civ.  Code,  §  21.53.  As  be- 
tween the  parties,  they  were  in  possession 
until  it  was  voluntarily  delivered,  and,  though 
the  receiver  was  appointed  after  the  an- 
swer was  served,  nnd  defendant  was  not  In- 
solvent, the  court  did  not  err  in  preserving 


cause  of  the  slight  modification,  respondent 
should  be  allowed  disbursements,  but  no  costs 
should  be  taxed  in  favor  of  either  party. 
The  action  Is  remanded  with  directions  to 
modify  the  Judgment  as  Indicated  herein. 


THOMAS  V.  WILCOX  et  al. 

(Supreme  Court  of  South  Dakota.     Dec.  21, 
1904.) 

QUIETING  TITLE— DEEO  —  ACKNOWLEDGMENT— 
ADMISSION  OF  EVIDENCE  —  REVIEW  —  QfES- 
TIONS  NOT  RAISED  BELOW — CORPOBATIO.NS— 
VALIDITV   OF   ARTICLES. 

1.  Where  a  patent  from  the  government  names 
the  president  of  the  board  of  trustees  of  an  in- 
corporated town  as  the  grantee  of  land  in  trust 
for  the  use  and  benefit  of  occupants,  the  presi- 
dent may  convey  the  land,  and  his  deed  is  ad- 
missible in  evidence  without  showing  that  the 
corporate  authorities  of  the  town  either  joined 
in  or  had  authorized  its  execution. 

2.  The  sufficiency  of  the  description  of  prop- 
erty in  a  complaint  to  quiet  title  cannot  h^ 
questioned  for  the  first  time  in  the  Supreni* 
Court. 

3.  Where  the  president  of  the  board  of  trus- 
tees of  an  incorporated  town  was  sufficientlj 
described  as  the  grantor  in  a  deed  of  property 
conveyed  to  an  occupant,  and  he  signed  the  in- 
strument as  such  trustee,  it  was  sufficient  for 
tbe  notary  to  certify  in  the  acknowledgment 
that  such  grantor  was  known  to  him  "to  be  th« 
person  who  is  described  in  and  who  executed 
the  annexed  instrument." 

4.  The  objection  to  the  admission  in  evidence 
of  a  deed  to  a.  corporation  as  grantee,  without 
sufficient  proof  of  incorporation,  is  without  nur- 
it,  where  a  properly  certified  copy  of  the  arti- 
cles of  incorporation  of  the  company  is  also  in 
evidence. 

5.  Whether  a  corporation  was  properly  organ- 
ized, to  authorize  it  to  engage  in  the  business 
it  is  pursuing,  cannot  be  raised  in  an  action 
to  which  it  is  not  a  party  by  objecting  to  tb* 
admission  in  evidence  of  a  deed  made  by  it  as  a 
link  in  the  chain  of  tii'e. 

6.  Laws  18!X),  c.  154,  $  5,  provides  that  it 
shall  be  the  duty  of  the  Secretary  of  State,  on 
an  application  for  a  corporate  charter,  to  re- 
quire two  applicants  therefor  to  make  oath  that 
such  corporation  is  not  being  formed  for  tbe 
purpose  of  enabling  several  corporations  to  avoid 
the  provisions  of  the  act.  and  provides  that  "if 
such  oath  or  affirmation  is  not  satisfactory  the 
Secretary  is  authorized  to  withhold  such  "chai^ 
ter."  Held,  that  the  validity  of  a  corporate 
charter  is  not  affected  by  the  fact  that  the  affi- 
davit of  one  of  such  incorporators  contains  ma;- 
ter  not  necessary  to  its  compliance  with  tbe 
law. 

Appeal  from  Circuit  Court,  Roberts  Coun- 
ty. 

Action  to  quiet  title  by  Mary  A.  Thom:v? 
against  Nel.son  Wilcox  and  Noble  WiU-oi. 
From  a  judgment  for  plaintiff,  Nelson  Wil- 
cox appeals,    .\ffirnied. 

E.  M.  Bennett,  J.  O.  Andrews,  and  Batter- 
ton  &  Humphrey,  for  appellant.  D.  C 
Thomas,  for  respondent. 

CORSON,  P.  J.  This  is  an  action  to  qni«t 
title  to  certain  lots  in  the  incorporated  town 


8.D.) 


THOMAS  V.  WILCOX. 


1073 


of  Sisseton.  The  complaint  is  in  tbe  usual 
form.  The  defendant  Nelson  Wilcox,  who 
wns  the  only  defendant  seryed  and  appearing 
in  the  action,  denied  the  allegations  of  the 
pIulntifTs  complaint,  and  alleged  In  his  an- 
swer that  the  Reservation  Land  Improve- 
ment Company  was  in  fact  a  copartnership, 
and  that  be  was  one  of  such  copartners: 
that  said  copartnership  owned  the  lots  in 
question ;  and  that,  as  such  copartner,  he 
had  an  Interest  therein.  The  case  was  tarled 
by  n  referee,  who  found  the  facts  and  stated 
liis  conclusions  of  law  in  favor  of  the  plain- 
tiff. The  report  of  the  referee  was  confirm- 
ed by  the  court,  and  Judgment  entered  there- 
on, and  from  this  judgment  and  order  deny- 
ing a  new  trial  the  defendant  Nelson  Wilcox 
has  appealed. 

The  plaintiff  claimed  title  under  a  deed 
from  the  Keservatlon  Land  Improvement 
Company,  which  claimed  title  to  the  same 
under  a  patent  from  the  government  of  the 
ITnlted  States  to  the  president  of  the  board 
of  town  trustees  in  trust  for  the  use  and 
benefit  of  the  occupants  of  the  town.  It  is 
contended  by  the  appellant  that  the  court 
erred  in  admitting  in  evidence,  over  defend- 
ant's objections,  plaintiff's  Exhibit  0 — being 
tbe  deed  from  Herbert  L.  Green,  president  of 
the  board  of  trustees  of  the  town  of  Sisseton, 
to  the  Reservation  Land  Improvement  Com- 
pany, tlirough  which  plaintiff  claims  title  to 
the  land  in  controversy — for  the  reason  that 
tlicre  was  no  evidence  that  the  corporate  au- 
thorities of  said  town  had  either  joined  in 
or  authorized  the  execution  of  said  deed. 
Tills  objection  was  clearly  untenable,  for  the 
reason  that  the  patent  Introduced  in  evidence, 
after  the  usual  recitals,  grants  the  property 
to  the  president  of  the  board  »f  trustees  In 
trust  for  the  use  and  benefit  of  the  occu- 
pants, and  to  his  successors,  and  not  to  the 
incorporated  town  or  its  board  of  trustees. 
It  will  tlms  be  seen  that  the  legal  title  to  the 
property  vested  in  Herbert  L.  Green  in  trust 
for  the  occupants,  and  that  he  was  the  prop- 
er and  only  party  authorized  to  execute  the 
deed  to  such  occupants.  The  Reservation 
Land  Improvement  Company  claimed  to  be 
such  an  occupant,  and  the  government  title, 
through  Herbert  L.  Green,  as  trustee,  was 
properly  vested  in  the  corporation.  The 
Land  Department  has  given  to  the  acts  of 
Congress  a  construction,  and  the  construc- 
tion of  that  department  is  conclusive  upon 
this  court  until  the  patent  is  assailed  by  the 
government  itself. 

It  is  further  contended  by  the  appellant 
that  the  description  of  the  property  in  the 
plaintiff's  complaint  is  not  sufficiently  defi- 
nite and  certain  to  enable  her  to  quiet  title 
to  the  same;  but  this  question,  so  far  as  the 
abstract  discloses,  was  not  raised  In  the 
court  below,  either  on  the  trial  or  the  mo- 
tion for  a  new  trial,  and  hence  cannot  be 
raised  for  the  first  time  in  this  court.  Par- 
rlsh  et  al.  v.  Mahany,  12  S.  D.  278,  81  N.  W. 
295,  76  .^m.  St.  Rep.  604;    Noyes  v.  Brace, 
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9  S.  D.  603,  70  N.  W.  846;   Thresher  Co.  v. 
Schmidt,  9  S.  D.  489,  70  N.  W.  646. 

It  is  further  contended  by  the  appellant 
that  the  acknowledgment  of  the  deed  piir 
porting  to  be  executed  by  Herbert  L.  Green 
to  the  Reserration  Land  Improvement  Com- 
pany was  defective,  in  that  there  is  an  omis- 
sion of  the  notary  to  certify  that  said  Her- 
bert L.  Green  was  known  to  him  to  be  such 
trustee;  but  we  are  of  the  opinion  that  there 
is  no  merit  in  this  contention,  as  the  notary 
certifies  that  said  Herbert  L.  Green  was 
known  to  him  to  be  the  person  who  is  de- 
scribed in  and  who  executed  the  annexed  in- 
stniment,  and  in  the  deed  itself  it  recites 
"That  I,  Herbert  L.  Green,  President  of  the 
Board  of  Trustees  of  the  town  of  Sisseton, 
Roberts  County,  as  Trustee  for  the  several 
occupants  and  claimants  of  the  said  town, 
party  of  the  first  part,  for  and  in  considera- 
tion." etc.;  and  the  deed  is  signed,  "Herbert 
L.  Green,  President  Board  of  Trustees  of 
Sisseton,  Roberts  County,  South  Dakota.'' 
The  certificate  of  the  notary,  therefore,  that 
said  Green  was  known  to  him  to  be  the  per- 
son who  Is  described  in  and  wlio  executed  the 
annexed  instrument,  was  sufficient.  Dail  v. 
Moore,  51  Mo.  580.  The  legal  title  being 
vested  in  the  president  of  the  board,  such 
president.  In  transferring  the  title  to  the 
corporation,  executed  the  deed  as  the  legal 
owner;  and  In  such  case  a  different  rule  pre- 
vails from  that  governing  a  deed  made  by  an 
officer  acting  for  and  in  behalf  of  a  corpora- 
tion, or  an  officer  who  executes  a  deed  as 
such  officer,  not  being  vested  with  the  legal 
title.  While  it  may  be  necessary  for  the 
notary,  in  taking  the  acknowledgment  of  the 
officer  of  a  coriwratlon,  or  a  public  officer 
in  the  execution  of  process,  to  certify  that 
he  knows  such  person  to  be  the  officer  there- 
in described,  such  certificate  Is  not  required 
in  the  case  of  a  trustee  In  whom  is  vested 
the  legal  title. 

It  is  further  contended  by  the  appellant 
that  the  deed  from  Green  to  the  Reservation 
Land  Improvement  Company  was  also  im- 
properly admitted  In  evidence  for  the  further 
reason  that  the  said  Reservation  Land  Im- 
provement Company  was  not  shown  to  be  a 
corporation.  This  contention  is  also  unten- 
able, for  the  reason  that  a  properly  certified 
copy  of  the  articles  of  incorporation  of  said 
company  was  admitted  in  evidence,  and  from 
it  it  appears  that  such  a  company  was  incor- 
porated, and  complied  with  the  laws  of  the 
state  in  reference  thereto,  had  accepted  Its 
articles  of  Incorporation,  and  had  organized 
and  transacted  business  thereunder. 

It  is  contended,  however,  that  the  incorpo- 
ration was  for  purposes  not  autl-.orized  by 
the  statute,  namely,  "the  ownership,  pur- 
chase, sale,  and  improvement  of  lands,  or 
the  carrying  on  of  any  Industrial  pursuit 
which  may  from  time  to  time  seem  to  be  de- 
manded by  the  best  interests  of  the  com- 
pany." Whether  or  not  the  company  was 
properly  organized  to  engage  in  that  particu- 
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lar  business  cannot  be  raised  collaterally  In 
this  proceeding.  It  was  certainly  authorized 
to  acquire  and  hold  land  for  certain  purposes, 
and  whether  or  not  the  amount  of  land  ac 
Quired  and  held  exceeded  the  limits  author- 
ized by  law  can  only  be  determined  in  an  ac- 
tion brought  on  behalf  of  the  state.  Gilbert 
V.  Hole,  2  S.  D.  104,  49  N.  W.  1;  Toledo  & 
A.  A.  R.  Co.  V.  Johnson,  55  Mich.  456,  21  N. 
W.  888;  Detroit  City  R.  Co.  v.  Mills,  85  Mich. 
634,  48  N.  W.  1007;  Wyandotte  Electric 
Light  Co.  V.  Wyandotte,  124  Mich.  43,  82  N. 
W.  821;  Goodbread  v.  Philadelphia,  B.  &  B. 
M.  Turnpike  Co.,  13  Pa.  Super.  Ct  82;  Con- 
cord Apartment  House  Co.  v.  Alaska  Refrig- 
erator Co^,  78  111.  App.  682;  Tennessee  Au- 
tomatic Lighting  Co.  t.  Massey  (Tenn.  Ch. 
App.)  56  S.  W.  35. 

The  further  contention  by  the  appellant 
that  the  articles  of  Incorporation  were  In- 
suflicieut  for  the  reason  that  the  affidavits 
as  to  the  trust  clause  required  by  law  were 
not  as  full  and  specific  as  the  law  requires, 
we  think,  is  also  untenable.  Chapter  154  of 
the  Laws  of  1890  (section  5)  prorides  that  It 
shall  be  the  duty  of  the  Secretary  of  State, 
on  the  application  of  iwrsons  for  a  corporate 
charter,  to  require  two  applicants  therefor 
to  make  oath  that  such  corporation  is  not 
being  formed  for  the  purpose  of  enabling  sev- 
eral corporations  to  avoid  the  provisions  of 
the  act,  and  provides  that  "if  such  oath  or 
afllrmatlon  is  not  satisfactory  the  Secretary 
is  authorized  to  withhold  such  charter."  In 
the  case  at  bar  the  affidavits  were  in  fact 
made  by  two  of  the  Incorporators.  The  first 
— that  made  by  Herbert  L.  Green — was  sub- 
stantially In  the  form  required  by  the  stat- 
ute, and  was  clearly  sufficient.  The  second, 
inade  by  F.  W.  Pettlgrew,  was  also  in  sub- 
stantial compliance  with  the  statute,  though 
it  contained  matter  In  addition  thereto  not 
required  by  the  statute,  and  therefore  suffl- 
clently  complied  with  the  law.  The  finding 
of  the  court  that  there  was  no  partnership 
agreement,  and  that  the  defendant  had  no 
Interest  In  any  part  of  the  premises  describ- 
ed in  the  complaint,  and  that  his  alleged 
claim  was  unfounded,  was  clearly  sustained 
by  the  evidence. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  circuit  court  and  order  denying 
a  new  trial  are  affirmed. 


VESBY  et  al.   v.   COMMERCIAL  tJNION 

A8SUB.  CO.,  LIMITED,  OF 

LONDON,  ENGLAND. 

(Supreme  Court  of  South  Dakota.     Dec.  21, 

1904.) 

FIBE  INSUBANCE— PBOVISTONB  OF  POLICT— TIMB 
FOR  BRINOmO  ACTION— VALIDITT— PROOFS  OF 
LOSS— SUFFICIKNOT— FURNISHING  PROOFS  TO 
AGENT— t'HANGB  OF  OWNEESHIP— PLEADINGS 
—AMENDMENT. 

1.  Under  Clv.  Code,  8  1276,  providing  that 
every  condition  in  a  contract  which  limits  the 
time  within   which   a   party   may   enforce   his 

^  L  See  Insurance,  vol.  2S,  Cent.  Dig.  {:  l&tl,  1645.    I 


rights  is  void,  a  provision  in  a  fire  policy  that 
no  action  can  be  maintained  thereon  nnlosf 
commenced  within  12  months  after  the  fire  is 
void. 

2.  Civ.  Code,  §  1276,  providing  that  ever}' 
condition  in  a  contract  which  limits  the  tin:e 
within  which  a  party  may  enforce  his  rights 
is  void,  is  not  repealed,  in  so  far  as  it  aSecis 
fire  policies,  by  a  proviisiou  in  a  i>olicy  limiting 
the  time  for  an  action  on  the  policy  to  t2 
months  after  the  fire,  though  the  form  of  poli.T 
was  prepared  by  the  State  Auditor  under  the 
authority  conferred  by  Laws  1^3,  c  103,  p. 
174,  no  authority  having  been  given  him  to  in- 
sert provisions  in  conflict  with  the  statates. 

3.  Delivery  of  proofs  of  loss  under  a  fire  poli- 
cy to  the  agent  of  the  foreign  insurance  com- 
pany, who  was  authorized  to  solicit  applicationii 
and  write  and  deliver  policies,  was  a  sufficient 
delivery  to  the  insurer,  where  the  policy  only 
required  delivery  to  the  company. 

4.  Where  an  insurer  retained  the  proofs  of 
loss  under  a  fire  policy,  and  never  returne.1 
them  or  tendered  them  to  the  insured,  and  made 
no  objection  to  them,  when  served,  on  the 
ground  that  they  did  not  contain  matters  re- 
quired to  be  contained  therein,  the  insurer  waiv- 
ed any  defect  in  the  proofs. 

5.  The  existence  of  mortgages  on  insured 
property  at  the  time  a  fire  policy  was  iss-u^^ 
thereon  was  no  ground  for  avoiding  the  policy 
on  the  ground  that  insurer  did  not  know  of 
such  fact,  where  all  the  facts  in  regard  to  th*" 
mortgages  were  fully  disclosed  to  the  agent  of 
the  insurer  who  wrote  and  delivered  the  policy ; 
the  knowledge  of  the  agent  being  the  knowledge 
of  the  company. 

6.  In  an  action  on  a  fire  policy  by  insured  and 
a  mortgagee  of  the  property,  there  was  no  merit 
in  a  contention  that  the  mortgagee  could  not 
recover,  under  the  provision  of  the  mortgage 
clause  that  the  mortgagee  should  notify  the 
company  of  any  change  of  ownptship.  because. 
subset^ent  to  the  commencement  of  the  action, 
but  before  trial,  the  mortgage  was  released  of 
record,  where  the  indebtedness  had  not  been  paid 
by  the  insured,  and  it  was  not  the  intention  of 
the  parties  that  the  claim  of  the  mortgagee  on 
the  insurance  money  should  be  released. 

7.  In  an  action  on  a  fire  policy,  the  oricrinal 
complaint  alleged  that  the  policy  was  issnrd  tc 
Margaret  A.  v.,  and  on  the  trial  plaintiffs  wi-re 
permitted  to  amend  so  as  to  allege  that,  jir^m 
to  the  issuance  and  delivery  of  the  policy.  JTk-- 
garet  A.  V.  was  the  owner  of  the  property.  1  vt 
that  before  the  policy  was  obtained  she  had  ■^V 
it  to  Rena  A.  V. ;  that  by  mistake  the  policy 
was  issued  to  Margaret  A.  V. ;  and  that  then- 
after  defendant  caused  the  policy  to  be  assign*" 
to  plaintiff  Rena  A.  V.,  in  order  to  correct  tb- 
mistake.  In  the  complaint  the  policy  was  9>-t 
out  in  full,  and  the  assignment  and  consent  nt 
defendant  thereto  were  also  pleaded.  Held,  thsl 
there  was  no  error  in  allowing  the  amendment. 

8.  Amendments  to  pleadings  are  largely  with- 
in the  discretion  of  the  trial  court,  and  a  cas>- 
will  not  be  reversed  on  account  of  the  ruling  of 
the  court  thereon  unless  there  has  been  a  mani- 
fest abuse  of  discretion. 

Appeal  from  Circuit  Court  Lake  County. 

Action  by  Rena  A.  Vesey  and  anotl-.fr 
against  the  Commercial  Union  Assurani-e 
Company,  Limited,  of  London.  From  a  Jmlz- 
m«it  in  fa\'or  of  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

U.  S.  G.  Cherry  (Sylvester  G.  WilUams.  of 
counsel),  for  appellant.  J.  H.  WilliamacMi  asd 
Bailey  &  Voorbees,  for  respondents. 

CORSON,  P.  J.  This  Is  an  action  Tipon  an 
Insurance  iwllcy.  Findings  and  judgmer.t 
were  In  favor  of  the  plaintiffs,  and  the  de- 
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fendant  ha  appealed.  Numerous  erron  uw 
asalgned,  but  the  appellant,  in  Its  brief,  has 
discussed  only  sudi  as  it  seems  to  regard  as 
important,  and  these  will  be  considered  in 
their  order : 

1.  It  Is  contended  by  the  appellant  tbat  as 
the  action  was  not  couimenced  within  one 
year,  limited  by  the  policy,  the  plalutUfs' 
claim  la  barred.  There  is  a  provision  In  the 
[)oli£y  that  no  action  can  be  maintained,  un- 
less commenced  within  12  mouths  next  after 
the  fire.  It  is  conceded  that  the  fire  occurred, 
In  which  the  property  was  destroyed,  on  the 
7th  day  of  August,  1900,  and  that  the  action 
was  not  commenced  until  in  March,  1902, 
about  18  months  after  the  fire;  but  the  re- 
spondents insist  that,  under  the  provisions  of 
secUon  1278  of  the  Civil  Code,  the  stipula- 
tion in  the  policy  is  void.  The  section  reads 
as  follows:  "Every  stipulation  or  condition  in 
a  contract,  by  which  any  party  thereto  is  re- 
stricted from  enforcing  his  rights  under  the 
contract  by  the  usual  legal  proceedings  in  the 
ordinary  tribunals,  or  which  limits  the  time 
within  which  he  may  thus  enforce  his  rights, 
is  void."  This  section  is  a  literal  copy  of 
section  832  of  the  proposed  Civil  Code  of  New 
York,  and  the  commissioners,  in  their  note  to 
that  section,  say:  "The  latter  provision  Is 
new.  The  question  Involved  has  been  vari- 
ously decided  In  different  tribunals,  with  a 
preiMjnderance  of  opinion  In  favor  of  the  right 
to  limit  the  time  of  commencing  actions,  as 
a  matter  of  law,  but  with  frequent  disappro- 
bation of  the  practice."  And  the  commis- 
sioners, after  citing  a  number  of  authorities, 
conclude:  "The  law  itself,  and  the  law  nione, 
should  regulate  the  limitations  of  actions." 
Undoubtedly,  as  stated  in  the  note  by  the 
commissioners,  there  is  a  conflict  in  the  au- 
thorities at  common  law;  and  it  is  proper, 
therefore,  that  the  question  should  be  settled 
by  express  legislation,  as  has  been  done  in 
this  state.  The  stipulation,  therefore,  In  the 
policy,  under  the  provisions  of  the  Code,  Is 
absolutely  void.  And  this  seems  to  have  been 
the  view  taken  by  the  Supreme  Court  of 
North  Dakota  in  construing  a  similar  provi- 
sion In  a  policy  under  the  same  law.  John- 
son V.  Ins.  Co.,  1  N.  D.  167,  45  N.  W.  799.  It 
Is  contended  by  the  appellant  that  as  the 
form  of  the  policy  used  was  prepared  by  the 
State  Auditor  under  the  authority  conferred 
by  chapter  105,  p.  174,  of  the  Laws  of  1893, 
the  section  above  quoted  was,  in  effect,  re- 
pealed; but  no  authority  was  conferred  upon 
the  Auditor  by  that  act  to  Insert  stipulations 
in  the  policy  that  were  in  conflict  with  the 
laws  of  the  state. 

2.  It  is  further  contended  by  the  appellant 
that  the  proofs  of  loss  were  not  furnished  by 
the  plaintiffs  within  00  days,  as  required  by 
the  stipulation  in  the  policy.  Upon  this  sub- 
ject the  court  found,  by  its  seventh  finding, 
that  the  proofs  of  loss  were  delivered  to  the 
agent  who  wrote  and  Issued  the  policy  within 
the  60  days.  The  court  also  found  by  its 
ninth  finding  that  "upon  the  23d  day  of  Sep- 


tunber,  1899,  the  firm  of  K^uiedy  Bros.  wer6 
tke  agents  of  the  defendant  at  Madison,  Lake 
county,  South  Dakota,  and,  as  such  agents, 
wore  authoiized  to  solicit  applications  for 
fire  insurance  policies,  and  to  wi-ite  and  de- 
liver policies  of  insurance  upon  property  sit- 
uated in  the  said  county  of  Lake,  and  do  any 
and  all  acts  proper,  usual,  and  customary  to 
be  done  by  fire  Insurance  agents."  From 
these  findings  the  court  concludes,  as  matter 
of  law,  that  the  proofs  of  loss  were  served 
within  the  time  limited.  These  findings  and 
this  conclusion  of  law  present  clearly  the 
question  as  to  whether  or  not  a  delivery  of 
the  proofs  of  loss  within  the  60  days  to  the 
agent,  Kennedy,  who  issued  the  policy,  was  a 
sufficient  compliance  with  the  terms  of  the 
same.  The  condition  of  the  policy  relied  up- 
on Is  as  follows:  -"If  fire  occur  the  insured 
shall  give  immediate  notice  of  any  loss  there- 
by in  writing  to  this  company;  •  •  •  and 
within  sixty  days  after  the  fire,  unless  such 
time  Is  extended  in  writing  by  this  company 
shall  render  a  statement  to  this  company, 
signed  and  sworn  to  by  the  said  insured, 
stating"  the  facts  required  by  the  i)ollcy.  con- 
stituting the  proofs  of  loss.  Nowhere  In  the 
policy  does  It  appear  from  its  terms  where 
the  proofs  of  loss  must  be  served.  It  appears  • 
from  the  policy  Itself  that  the  defendant  com- 
pany is  a  foreign  corporation,  having  its  home 
office  in  London,  England,  as  shown  by  the 
heading  of  the  policy,  which  is  as  follows: 

No.  100133.  )Z400.00. 

United  Statei  Branch  Cor.  Northwestern  Dept. 

Pine  &  Williams  Sts.,  Equitable  Building, 

New  York.  Denver,  Col. 

Commercial  Union  Assurance  Company,  Limited, 

ot  London,  England.  ' 

Stock  Com  pan  jr. 

It  not  being  required  by  the  terms  of  the 
policy  that  the  notice  should  be  given  at 
any  particular  place  or  to  any  particular 
agent,  we  are  of  the  opinion  that  it  was 
sufficient  to  deliver  the  notice  to  the  agent  of 
the  defendant  company  who  issued  the  poli- 
cy and  cormtersigned  the  same. 

This  court,  in  McNamara  v,  Ins.  Co.,  1  S. 
D.  342,  47  N.  W.  288,  in  speaking  of  the  con- 
struction to  be  given  contracts  of  Insur- 
ance, says:  "Courts  will  construe  a  con- 
tract of  insurance  liberally,  so  as  to  give  it 
effect,  rather  than  to  make  it  void.  Condi- 
tions which  create  forfeitures  will  be  con- 
strued most  strongly  against  the  insurer. 
Only  a  stern  legal  necessity  will  Induce  such 
a  construction  as  will  nullify  a  policy."  This 
rule  has  been  generally  adhered  to  by  this 
court  in  construing  Insurance  policies  and 
the  conditions  therein  contained.  It  will  be 
noticed  that  It  was  found  by  the  court,  and 
Is  clearly  supported  by  the  evidence,  that 
Kennedy  Bros,  were  agents  of  the  defend- 
ant company  authorized  to  solicit  applica- 
tions for  fire  insurance,  write  and  deliver 
policies  of  insurance  upon  property  situat- 
ed in  the  said  coimty  of  Lake,  and  to  do  any 
and  all  acts  proper  and  customary  to  be  done 
by  Are  Ipsurance  agents.  The  Kennedys, 
therefore,  under  the  decisions  of  this  courts 
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were  general  agents  of  the  aKWlIant  Soutb 
Bend  Toy  Mfg.  Co.  v.  Ins.  Co.,  2  S.  D.  17, 
-18  X.  ^V.  310;  Id.,  3  S.  D.  205,  52  N.  W.  866; 
Hiudiiig  V.  Ins.  Society,  10  S.  D.  64,  71  N.  W. 
T.'.^.  We  are  of  the  opinion,  therefore,  that 
the  service  of  the  proofs  of  loss  upon  0.  B. 
Kennedy,  one  of  the  defendant's  agents,  as 
found  by  the  court,  was  service  npon  the 
fomiuiny.  Especially  is  this  so  In  the  case 
of  u  foreign  insurance  corporation  organized 
without  the  United  States,  and  which,  in 
its  policy,  has  failed  to  state  where,  upon 
whom,  or  In  what  manner  the  notice  of 
pitMfs  shall  be  served.  Authorities  bare 
been  cited  by  the  respective  counsel  show- 
ing that  there  is  a  conflict  In  the  decisions 
ui)ou  this  question,  but  we  are  inclined  to 
hold  that  the  view  of  the  Supreme  Court  of 
Indiana  in  Ins.  Co.  v.  Crutchfield,  108  Ind. 
518,  9  N.  B.  458,  is  the  correct  one.  It  ap- 
pears from  an  examination  of  that  case  that 
the  proofs  of  loss  were  served  upon  the  agent 
of  the  company  who  had  issued  the  policy, 
and  the  court  held  that  such  service  was  a 
compliance  with  the  conditions  of  the  poli- 
cy. The  learned  court,  in  its  opinion  in  that 
case,  says:  "In  Phoenix  Mut  Life  Ins.  Co. 
V.  Hlnesley,  75  Ind.  1,  after  quoting  the  rule 
on  the  subject  of  notice  to  an  agent  of  a 
corporation  as  stated  In  the  case  last  cited, 
the  court  said:  'It  seems  to  us  that  this  rule 
of  law  is  especially  applicable  to  the  agents 
of  foreign  insurance  companies  transacting 
the  business  of  Insurance  for  their  companies 
In  this  state,  and  that  it  must  be  held  that 
notice  to  such  agents  in  relation  to  any  busi- 
ness of  Insurance  transacted  by  them  for 
their  companies  is  notice  to  such  companies.' 
I'lwn  the  points  stated  in  this  quotation,  the 
fuse  last  cited  has  been  approved  and  fol- 
lowed in  Willcuts  V.  Northwestern  Mutual 
Life  Ins.  Co.,  supra  [81  Ind.  300],  and  In  .astna 
Ins.  Co.  V.  Shryer,  85  Ind.  302.  We  know  of 
no  good  reason  why  It  should  not  be  held, 
iilso,  where  a  condition  of  the  policy,  as  In 
the  one  under  consideration,  requii-es  that 
the  assured  shall  render  the  particular  ac- 
count of  his  loss  to  the  company,  and  not  to 
any  specified  officer  or  person,  or  to  any  speci- 
fied office  or  place,  that  the  rendering  of  such 
particular  account  of  his  loss  by  the  assured 
to  the  duly  authorized  agent  of  a  foreign  In- 
•sunuice  company  will  constitute  a  sufficient 
comiiliance  by  the  assured  with  the  terms  of 
such  condition."  In  speaking  of  the  agent, 
the  court  says:  "The  policy  of  Insurance  was 
in  evideuce,  and  it  showed  upon  Its  face  that 
Ij.  3.  Rosenc-rans  was  tlie  'duly  authorized 
agent  of  the  company  at  Mt.  Vernon,  Indi- 
ana,' and  that  he  there  countersigned  and 
issued  the  policy  to  the  assured  on  the  9th 
day  of  February,  1882."  It  will  be  seen  that 
the  agent  in  that  case  possessed  the  usual 
powers  of  such  agents,  the  same  as  the  agent 
in  the  case  at  bar.  A  similar  view  was  tak- 
en in  Sclniciderer  v.  Ins.  Co.,  TiS  Wis.  13,  16 
N.  W.  47,  40  Am.  Kep.  618,  of  a  policy  Is- 
sued by  a  company  ut  Hartford,  Couu.    In 


that  case  the  Supreme  Court  of  WiscoDsin 
says:    "If  the  company  intended  to  require 
the  proofs  to  be  sent  to  Hartford,  Connecti- 
cut, it  could  have   so  provided  In  express 
terms.    The  policy  requires  the  notice  to  be 
given  to  the  company  at  that  place,  but  it 
does  not  require  the  proofs  to  be  furnished 
the  company  at   that  or  any  ottao'   partie- 
ular  place.    This  Is  reasonable,  tor  tbe  offi- 
I  cere  or  agents  of  the  company  nearest  the 
place  of  the  accident  could  examine  tbe  case 
I  and   ascertain    the   facts    with    much    moro 
facility  than  the  officers  at  the  main  office, 
I  in  a  distant  state;    and,  if  they  were  so  fur- 
.  nished,  they  would  probably  have  to  be  sent 
I  back  for  Investigation  to  those  representing 
I  the  company  nearer  at  hand.     Tbe  allegn- 
I  tions  as  to  tite  proofs  are  clearly  sufficient 
to,  show  a  compliance  with  this  condition  la 
I  both  policies,  and  to  show  that  the  money 
I  was  due  and  liable  to  be  sued  for."     It  np- 
I  pears  from  tbe  complaint  in  that  case  that 
'  the   proofs   of   loss-  were   served    upon    the 
]  agent  of  that  company  in  the  city  of  Mil- 
waukee, and  the  court  held  that  the  com- 
I  plaint  stated  facts  sufficient  to  constitute  a 
cause  of  action.    In  Welsh  v,  Ins.  Co.,  151 
j  Pa.  607,  25  Atl.  142,  31  Am.  St.  Rep.  7S.t5,  it 
appears  that  the  Legislature  of  Pennsylvania 
has  settled  this  question  by  statute  providing 
that  proofs  of  loss  may  be  served  upon  the 
local  agents  of  a  fire  insurance  company  who 
has   countersigned  the  policy.     While    that 
case  is  not  authority  in  the  case  at  bar.  it 
shows  that,  in  the  opinion  of  the  Legisla- 
ture of  Pennsylvania,  this  Is  the  proper  rulp. 

3.  It  Is  further  contended  that  the  proofs  of 
loss  did  not  conform  to  the  requirements  of 
the  policy  and  were  Insufficient  But  the 
appellant  retained  the  proofs  of  loss,  and  has 
never  returned  or  tendered  them  to  the  rt»- 
spondents,  and  did  not,  at  the  time  they  wcro 
served,  make  any  objection  thereto  upon  tl;e 
ground  that  they  did  not  contain  the  matters 
required  by  the  policy  to  be  contained  in 
them,  and  it  has  therefore  waived  any  tU- 
feet  that  may  appear  therein.*  In  Eno*  v. 
Ins.  Co.,  4  S.  D.  639,  57  N.  W.  919,  46  Am. 
St.  Rep.  796,  tills  court  held  that  an  obje. - 
tlcn  to  the  sufficiency  of  the  proofs  of  loss  on 
a  specified  grround  is  a  waiver  of  all  other 
grounds.  To  the  same  effect  Is  the  case  of 
Peet  V.  Ins.  Co.,  1  S.  D,  402,  47  N,  W.  .">.;-J. 
The  defendant,  having  failed  to  make  any  ob- 
jection to  tlie  proofs  of  loss  at  the  time  they 
were  served,  or  within  a  reasonable  time 
thereafter,  on  tbe  ground  that  they  were  de- 
fective, must  be  deemed  to  have  waived  the 
objection. 

4.  It  is  further  contended  by  the  appel- 
lant that  it  Is  not  liable  on  the  policy  by  rea- 
son of  the  existence  of  two  mortgages  ai>on 
the  Insured  property  at  tbe  time  tbe  policy 
was  issued,  of  which  the  defendant  had  nn 
notice,  and  by  reason  of  foreclosure  proceed- 
ings instituted  under  said  mortgages.  It  ap- 
IX'ars  from  the  findings  that  the  insured  had 
executed  two  mortgages  upon  th«  pr(^>erty. 
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and  they  -were  still  upon  the  property  at  the 
time  the  policy  was  Issued.  The  co«u:t,  how- 
ever, concludes,  as  matter  of  law,  "that  the 
defendant  is  estopped  from  claiming  that  the 
existence  of  the  mortgages  to  the  Title  Guar- 
anty &  Trust  Company  and  to  Robert  F.  Bul- 
leu,  and  the  pendency  of  foreclosure  proceed- 
ings thereunder,  avoid  the  policy,  for  the 
reason  that  all  of  the  facts  in  regard  to  said 
mortgages  and  said  foreclosure  proceedings 
were  fully  disclosed  to  the  agent  of  the  in- 
surance company  who  wrote  and  delivered 
the  policy,  and  the  Insurance  company  must, 
in  law,  be  deemed  to  have  knowledge  of  the 
facts  known  to  its  agents  who  wrote  the  pol- 
icy." It  is  strenuously  contended  by  the  appel- 
lant that  by  the  terms  of  the  policy  It  was 
provided  that  none  of  the  provisions  of  the 
policy  could  be  waived  by  any  agent  or  officer 
of  the  company  unless  the  same  was  Indorsed 
thereon  in  writing.  It  is  insisted,  however, 
by  the  respondent,  that,  inasmuch  as  all  the 
facts  connected  with  the  mortgages  and  fore- 
closure of  the  same  were  fully  known  to  the 
agent,  the  knowledge  of  the  agent  was  the 
knowledge  of  the  principal.  We  are  inclined 
to  take  the  view  that  the  contention  of  the 
respondent  is  correct,  and  is  fully  sustained 
by  the  weight  of  authority.  Harding  v.  Ins. 
Co.,  supra;  Oennania  Fire  Ins.  Co.  v.  Hick, 
125  111.  361,  17  N.  B.  792,  8  Am.  St  Rep. 
384;  Union  Ins.  Co.  v.  Chipp,  93  111.  96; 
JEtna  Ins.  Co.  v.  Olmstead,  21  Mich.  246,  4 
Am.  Rep.  483;  Richmond  v.  Ins.  Co.,  79  N. 
Y.  230;  Boetcher  v.  Ins.  Co.,  47  Iowa,  2.53; 
May  on  Insurance  (4th  Ed.)  {  294,  and  fol- 
lowing sections.  In  the  case  of  Germania 
Fire  Ins.  Co.  v.  Hick,  supra,  the  Supreme 
Court  of  Illinois  held:  "An  insurance  com- 
pany that  takes  a  premium  for  a  policy  un- 
der conditions  in  respect  to  matters  known 
to  exist  that  would  render  the  policy  invalid 
will  not  be  permitted  to  say  that  it  is  not  a 
binding  contract  for  that  reason,  and  the 
company  will  be  held  as  having  the  same 
knowledge  of  the  condition  and  situation  of 
the  property  as  that  possessed  by  the  agent 
transacting  the  business  for  it"  A  similar 
ruling  was  made  by  the  Supreme  Court  of 
Michigan  in  .^tna  Ins.  Co.  t.  Olmstead,  su- 
pra, and  also  in  Richmond  v.  Ins.  Co.,  supra. 
See,  also,  Boetcher  v.  Ins.  Co.,  supra,  in 
which  the  Supreme  Court  of  Iowa  held  that 
notice  to  the  soliciting  agent  was  notice  to 
the  company,  and  that  the  company  is  es- 
topped from  setting  up  the  mortgage  as  a  de- 
fense to  an  action  upon  the  policy.  See, 
also,  Lyon  v.  Ins.  Co.,  6  Dak.  67,  50  N.  W. 
483.  It  wpuld  seem,  therefore,  upon  the  au- 
thorities cited,  that  the  defendant  Is  estop- 
ped from  claiming  that  it  did  not  have  notice 
of  the  mortgages,  and  that  the  court  was 
right  In  its  conclusion  of  law  in  so  holding. 
The  view  that  the  knowledge  of  the  agent 
employed  by  and  acting  for  the  company  is 
the  knowledge  of  the  company  is  not  only 
sustained  by  authority,  as  we  have  seen,  but 
is  eminently  Just  and  proper.    An  insurance 


agent  is  selected  by  the  company,  and  may  be 
required  to  give  such  security  as  the  com- 
pany may  deem  proper  for  the  faithful  dis- 
charge of  his  duties.  It  is  a  matter  of  com- 
mon knowledge  that  a  party,  in  procuring  in- 
surance, relies  largely  upon  the  agent  who 
issues  the  policy  as  to  what  he  is  reijuired  to 
do  in  order  to  procure  a  valid  insurance; 
and,  when  he  has  fully  stated  to  the  agent  . 
the  facts  relating  to  the  property  sought  to 
be  insured,  and  all  liens  and  incumbrances 
thereon,  and  the  premium  is  accepted  by  the 
agent  and  the  policy  issued  by  him,  the  in- 
sured has  a  right  to  conclude  that  be  has  se- 
cured a  valid  Insurance  upon  his  property, 
and  one  not  to  be. defeated  by  a  technical  de- 
fense founded  upon  some  obscure  provision 
in  the  policy,  not  noticed  by  the  insured  or 
called  to  his  attention  by  the  agent  When 
the  insured  has,  therefore,  acted  in  good 
faith,  and  made  a  full  disclosure  to  the 
agent  of  all  the  facts  relating  to  the  prop- 
erty, and  has  paid  the  premium  for  such  in- 
surance, the  insured  should  have  the  right  to 
recover,  even  though  the  agent  has  failed  to 
communicate  to  the  princii)al  the  facts  so 
communicated  to  him  by  the  Insured,  unless 
actual  fraud  on  the  part  of  the  insured  is 
shown.  The  court  was  therefore  clearly 
right  In  holding  that  the  defendant  was  es- 
topped from  claiming  that  the  existence  of 
mortgages  avoided  the  policy,  for  the  reason 
that  all  the  facts  In  regard  to  said  mort- 
gages were  fully  disclosed  to  the  agent  of 
the  company  who  wrote  and  delivered  the 
policy. 

5.  It  Is  further  contended  that  the  Madison 
State  Bank,  as  mortgagee,  could  not  right- 
fully recover,  because  of  the  provision  of  the 
mortgage  clause  that  the  mortgagee  should 
notify  the  company  of  any  change  of  owner- 
ship. It  does  not  appear,  as  w'e  understand 
the  case,  that  there  was  any  change  of  own- 
ership after  the  attaching  of  the  mortgage 
clause,  of  which  it  was  the  duty  of  the  mort- 
gagee to  notify  the  appellant.  The  facts,  as 
found  by  the  court,  were  that  subsequent  to 
the  commencement  of  the  action,  but  before 
the  trial,  the  mortgage  given  to  the  state 
bank  was  released  of  record,  but  that  the 
Indebtedness  secured  thereby  had  not  been  ^ 
paid,  but  was  still  owing  by  the  insured  to 
the  bank,  and  that  it  was  not  the  intention 
of  the  parties  that  the  claim  of  the  bank 
upon  the  insurance  moneys  should  in  any 
manner  be  released  or  waived  at  the  time  the 
mortgage  v.- is  released  of  record.  This  find- 
ing would  seem  to  preclude  the  appellant 
from  taking  any  advantage  of  the  fact  that 
the  mortgage  w-as  released  of  record,  and  Its 
recovery,  therefore,  as  one  of  the  plaintlfTs, 
seems  to  have  been  legal  and  proper. 

6.  It  Is  further  contended  by  the  appellant 
that  by  reason  of  the  foreclosure  judgments, 
and  sales  thereunder,  there  was  a  change  of 
interest  In  the  property  which  avoided  the 
policy.  But  as  before  stated,  the  agent  of 
the  appellant  who  Issued  the  policy  had  full 
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knowledge  of  the  condition  of  the  title  to  the 
property  at  the  time  the  policy  of  insurance 
was  written,  and  all  changes  thereafter 
made,  and,  as  before  stated,  the  knowledge 
of  the  agent  of  these  facts  was  the  knowl- 
edge of  the  appellant. 

7.  It  is  further  contended  by  the  appel- 
lant that  the  court  erred  in  refusing  to  make 
a  finding  that  the  existence  of  the  mortgages, 
and  the  foreclosure  proceedings  thereunder, 
created  an  increase  of  hazard.  Whether 
these  did  or  did  not  constitute  an  Increase 
of  hazard  was  immaterial,  for  the  reason  that 
all  the  facts  relating  thereto  were  fully 
known  to  the  agent  of  the  appellant  at  the 
time  of  the  Issuance  of  the  policy,  and  the 
appellant  is  therefore  estopped  from  claim- 
ing that  such  mortgages  constituted  an  In- 
crease of  hazard. 

8.  The  contention  of  the  appellant  that  the 
plaintiff  is  not  entitled  to  recover  the  item 
of  $400  on  the  personal  property  Insured,  un- 
less she  is  entitled  to  recover  the  item  of 
$2,000  insurance  upon  the  house  destroyed 
by  Are,  is  conceded  by  the  respondents;  -but, 
as  the  respondents  recovered  the  full  amount 
Insured,  this  point  does  not  seem  to  be  ma- 
terial. 

9.  It  is  further  contended  by  the  appellant 
that  the  court  erred  in  permitting  the  com- 
plaint of  the  respondents  to  be  amended  upon 
the  trial.  It  appears  from  the  record  that  in 
the  original  complaint  it  is  alleged  that,  in 
consideration  of  the  premium  paid,  the  ap- 
pellant executed  and  delivered  to  Margaret 
A.  Vesey  a  policy  of  Insurance.  Upon  the 
trial  the  respondents  were  permitted  to 
amend  their  complaint  so  as  to  allege  that, 
prior  to  the  Issuance  and  delivery  of  the  pol- 
icy, said  Margaret  A.  Vesey  was  the  owner 
of  the  Insured,  property,  but  that  before  the 
policy  was  obtained  she  had  sold  and  con- 
veyed the  property  to  the  respondent  Rena 
A.  Vesey;  that,  by  mistake  on  the  part  of 
the  agent,  the  policy  was  issued  to  Margaret 
A.  Vesey  Instead  of  Rena  A.  Vesey;  that 
about  October  12,  1899,  appellant,  in  order  to 
correct  the  mistake,  caused  the  policy  to  be 
assigned  to  the  respondent  Rena  A.  Vesey, 
and  the  assignment  indorsed  on  the  policy  of 

'  Insurance,  as  set  forth  in  the  original  com- 
plaint. This  amendment  was  allowed,  but 
it  does  not  appear  that  the  appellant  was  in 
any  manner  prejudiced  by  the  ruling  of  the 
court,  or  that  there  was  any  abuse  of  dis- 
cretion of  the  court  therein.  In  the  com- 
plaint the  policy  is  set  out  in  full,  and  the  as- 
signment and  the  consent  of  the  appellant-  to 
the  assignment  are  also  pleaded.  There  was 
nothing  therefore  in  the  assignment  which, 
timler  the  allegations  contained  in  the  plead- 
iiiga,  should  have  surprised  the  appellant,  or 
for  which  the  appellant  could  not  have  been 
prepared  upon  the  trial.  And  as  has  been 
frequently  held  by  this  court,  amendments 
to  pleadings  are  largely  within  the  sound  ju- 
dicial discretion  of  the  trial  court,  and  the 
rase  will  not  be  reversed  on  account  of  the 


•  ruling  of  the  court  therein  miless  tbere  baa 
been  a  manifest  abuse  of  such  discretion,  and 

I  certainly  in  the  case  at  bar  no  such  abuse  is 

;  shown. 

Finding  no  error  to  the  record,  the  Jndg- 

I  ment  of  the  drcnlt  court  and  order  denying 
a  new  trial  are  aflJrmed. 


STATE  ex  rel.  CROTHERS  et  al.  v.  BARBER 

et  al.,  Town  of  ileiland  Trustees. 

(Supreme  Court  of  South  Dakota.     Dec.  21, 
1904.) 

IRTOXICATIRO    UQUOBS— LICENSE    LAW— COH- 

STBUCTION — OONSTrrUTIONALITY. 

1.  Laws  1897,  p.  214,  c.  72,  S  23,  constitating 
Rev.  Pol.  Code,  g  28.56,  as  amended  by  Laws 
1903,  5.  191,  c  166,  relating  to  the  sale  of  in- 
toxicatrag  liqnon,  provides  tttat  the  (iueation  of 
granting  permits  to  sell  at  retail  shall  be  sub- 
mitted on  petition  at  the  annual  municipal  elec- 
tion held  in  any  township,  town,  or  city,  and. 
if  a  majority  vote  in  favor  thereof,  the  cor- 
porate autlioritieB  stiall  grant  permits  "for  the 
ensuing  year."  Beld,  tliat  this  required  the  an- 
nual submission  of  the  question,  and  limited  the 
power  to  grant  permits  to  the  ensuing  year  after 
an  election  favoring  tiie  same,  unless  anthorizrd 
by  an  election  for  the  following  year. 

2.  Construing  such  section  thus  does  not  make 
the  law  of  1807,  p.  203,  c.  72,  a  prohibition  law 
instead  of  a  license  law,  and  therefore  uncon- 
stitutional because  the  term  "prohibition"  ia  not 
used  in  its  title. 

3.  The  law  is  not  unconstitutional  as  delegat- 
ing power  to  local  communities  to  prohibit  or 
authorize  such  sale,  as  the  law  is  uniform  in 
its  operation  throughout  the  state,  applies  to 
all  persons,  and  does  not  leave  the  question  o{ 
prohibition  to  toAvus  and  cities,  as  it  does  pro- 
hibit the  sale  unless  the  conditions  are  complied 
witii. 

Appeal  from  Kingsbury  County  Court 
Prohibition  by  the  state,  on  the  relation  of 
P.  R.  Crothers  and  another,  against  L.  W. 
Barber  and  others,  trustees  of  the  town  of 
Hetland,  in  Kingsbury  county.  Prom  a  judg- 
ment awarding  the  writ,  defendants  appe.nl. 
Affirmed. 

Taubman  &  Williamson,  for  appellants. 
Warren  &  Warren  (Aubrey  Lawrence,  of 
counsel),  for  respondents. 

CORSON,  P.  J.  This  is  an  appeal  from  a 
judgment  awarding  a  writ  of  prohibition 
against  defendants,  as  trustees  of  the  incor- 
porated town  of  Hetland.  The  facts  found 
by  the  court,  upon  which  the  writ  of  prolii- 
bitlon  was  ba.sed,  are  in  substance  as  fol- 
lows: That  relators  were  residents,  taxpay- 
ers, and  legal  voters  of  the  town  of  HetlanJ, 
and  that  said  town  was  duly  Incorporated; 
that  the  defendants  constituted  the  duly 
elected,  qualified,  and  acting  board  of  trus- 
tees of  said  town;  that  appllcatlona  were 
made  by  various  persons,  In  due  form  of  law, 
for  permits  to  sell  intoxicating  liquors  in 
said  town  during  the  year  commencing  July 
1,  1904,  and  ending  July  30.  1905,  which  ap- 
plications were  filed  with  the  clerk,  and  the 
board  of  trustees  set  a  day  for  hearing  said 
applications,  and  directed  notice  thereof  to 
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be  published,  which  was  duly  published;  that 
the  question  of  granting  permits  or  of  receiv- 
ing license  for  the  sale  of  Intoxicating  liquors 
was  not  submitted  to  the  legal  voters  of  said 
town  at  the  annual  municipal  election  held 
therein  for  the  feat  1904;  that  the  question 
of  sale  of  Intoxicating  liquors  at  retail  in 
said  town  was  submitted  to  the  legal  voters 
thereof  at  the  annual  municipal  election 
held  therein  for  the  year  1903,  and  that  a 
majority  of  the  legal  voters  at  said  election 
voted  in  favor  of  the  sale  of  intoxicating  liq- 
uors at  retail  in  said  town,  and  that  since 
said  vote  no  other  vote  has  been  had  on  said 
subject  in  said  town;  that  no  application  was 
ever  made,  and  no  petition  ever  filed,  re- 
questing that  said  question  he  submitted  to  a 
vote  at  the  annual  municipal  election  held 
therein  for  1904;  and  that  the  board  in- 
tended to  Issue  permits  to  the  applicants, 
should  they  on  the  said  hearing  deem  them 
fit  and  proper  persons. 

It  Is  urged  by  the  respondents,  in  support 
of  the  Judgment  of  the  circuit  court  and  the 
■writ  of  prohibition  issued  by  It,  that  Inas- 
much as  the  electors  of  the  incorporated  town 
of  ITetland  had  not  voted  at  the  annual  mu- 
nicipal election  of  1904  to  license  the  sale  of 
Intoxicating  liquors,  the  board  of  trustees 
bad  no  authority  to  gr.nnt  permits  to  partip« 
to  sell  during  the  ensuing  year  commencing 
Jnly  ],  1904;  that  chapter  72,  p.  20H,  Laws 
1807,  being  sections  28.34-2800  of  the  Revised 
Political  Code,  was  in  efTect  a  prohibition 
act,  and  prohibited  the  sale  of  intoxicating 
liquors  In  all  incorporated  cities  and  towns 
unless  the  same  was  authorized  by  a  vote 
of  the  electors  of  such  town  or  city  at  each 
annual  election,  and  that  when  such  a  vote 
was  had,  authorizing  the  sale  of  intoxicating 
liriuors,  power  to  gi'ant  permits  authorizing 
the  snle  was  limited  to  the  one  year  succeed- 
ing the  taking  of  such  vote ;  that  at  the  end 
of  such  year  no  further  permits  could  be 
granted  by  the  board  of  trustees  tuilfs-s  the 
same  was  authorized  by  an  affirmative  vote 
at  the  preceding  annual  municipal  election ; 
and  that,  as  no  such  vote  was  had  at  the 
municipal  election  for  the  town  of  ITetland 
for  the  year  1904.  tlie  board,  In  procecling  to 
grant  such  permits,  was  exceeding  its  au- 
thority, and  the  court  was  therefore  right  In 
issuing  its  writ  of  prohibition  restraining  the 
board  from  granting  such  permits. 

It  is  contended,  however,  by  the  appel- 
l.ants,  that  the  act  In  question  constitutes  a 
license  law  with  local  option  provisions,  and 
that  the  legal  voters  of  the  Incorporated  town 
of  Iletland  having  voted,  at  its  municipal 
election  In  190.3,  in  favor  of  the  granting 
of  permits  for  the  sale  of  intoxicating  liq- 
uors, the  board  was  authorized,  under  such 
vote,  to  continue  to  grant  permits  until  the 
fipctors  of  the  town  by  an  affirmative  vote 
decided  that  no  permits  should  be  granted; 
In  other  words,  that,  when  the  board  was  au- 
thorised to  grant  permits,  tliat  authority 
ronliuucd  until  the  electors  by  an  afflrmative 


vote  withdrew  that  authority  from  the  board. 

The  determination  of  this  question  Involve.? 
the  construction  of  section  23,  c.  72,  p.  214, 
Laws  1897,  constituting  section  2856  of  the 
Revised  Political  Code  as  amended  by  chap- 
ter 16C,  p.  191,  Laws  1903.  The  part  of  the 
section  material  to  the  question  now  before 
us  reads  as  follows:  "At  the  annual  municipal 
election  held  in  any  township,  town  or  dty 
in  this  state  for  general  municipal  puri'oses, 
the  question  of  granting  permits  to  sell  In- 
toxicating liquors  at  retail  within  the  cor- 
porate limits  of  such  township,  town  or  city 
Mliall  be  submitted  to  the  legal  voters  there- 
of upon  petition  signed  by  (25)  legal  free- 
holder voters  of  such  township,  town  or  city, 
to  be  filed  with  the  clerk  or  auditor  of  such 
township,  town  or  dty,  thirty  days  before 
election,  which  petition  shall  state  that  a 
vote  is  desired'  upon  such  question  •  •  • 
and  If  a  majority  of  the  voters  of  such 
township,  town  or  city  shall  vote  In  favor  of 
such  sale  of  Intoxicating  liquors  at  retail  the 
corporate  authorities  thereof  shall  grant  per- 
mits for  such  sale  for  the  ensuing  year  In 
accordance  with  the  provisions  of  this  act, 
but  If  a  majority  of  the  voters  shall  vote 
against  such  sale,  no  such  permits  shall  be 
granted." 

in  order  to  properly  determine  the  Inten- 
tion of  the  Ijeglslatnre  In  enacting  this  sec- 
tion. It  may  be  proper  to  review  the  policy 
I'f  rlic  electors  of  this  state  and  former  ter- 
rltoiy  upon  the  subject  of  the  sale  of  Intoxi- 
cating llqnors,  of  which  the  court  will  take 
judicial  notice.  During  Its  territorial  days 
the  state,  then  territory,  adopted  the  license 
system, incorjiorating  therein  local  option  pro- 
visions which  authorized  the  electors  of  any 
county  to  prohibit  the  sale  of  Intoxicating 
liquors  In  such  county  by  an  afflrmative  vote. 
Sections  2227-2232,  Inclusive,  Comp.  Laws 
18,87.  Subsequently,  tipon  the  admission  of 
the  state  and  the  adoption  of  the  Constitu- 
tion, a  provision  was  inserted  in  the  Consti- 
tution prohibiting  the  manufacture  and  sale 
of  intoxicating  liquors.  This  constittitional 
provision  remained  In  force  until  1897,  when 
tlie  electors  seem  to  have  readopted  the  li- 
cense system  with  the  local  option  provision, 
In  cfTect  prohibiting  tlie  permits  for  the  sale 
of  intoxicating  liqnors  in  towns  and  cities 
wherein  no  afflrmative  vote  of  the  electors 
of  such  town  or  city  had  been  had  authoriz- 
ing such  permits. 

It  will  be  noticed  that  the  section  we  are 
eorisidcring  provides  that  "If  a  majority  of 
the  voters  of  such  township,  town  or  city 
shall  vote  in  favor  of  such  sale  of  Intoxicat- 
ing liquors  at  retail  the  corporate  authorities 
thereof  shall  grant  permits  for  such  sale 
for  the  ensuing  year  in  accordance  with  the 
provisions  of  this  act;  but  if  a  majority  of 
such  voters  shall  vote  against  such  sale  no 
such  permits  shall  be  granted." 

It  will  be  observed  that  the  act  of  1897 
changed  the  license  law  in  force  In  1887  by 
requiring  an  afflrmative  vote  of  the  electors 
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to  be  bad  at  each  annual  election  autborls- 
ing  tlie  authorities  to  grant  permits,  Instead 
of,  as  in  the  former  act,  empowering  the 
authorities  to  grant  permits  unless  there  had 
been  an  aftirmative  vote  prohibiting  the 
granting  of  the  same.  This  construction  of 
the  section  we  are  considering  clearly  gives 
effect  to  the  intention  of  the  lawmaking  pow- 
er as  evidenced  by  the  proviso  to  section  23 
as  ft  was  originally  adopted.  This  proviso 
reads  as  follows:  "Provided,  that  for  the 
purpose  of  determining  whether  intoxicating 
liquors  shall  be  sold  at  retail  in  any  town, 
township  or  city  in  this  state  between  the 
time  when  this  act  shall  take  effect  and  the 
next  municipal  election  thereafter,  when  ap- 
plication shall  be  made  in  the  manner  pro- 
vided in  this  act  for  the  sale  of  intoxicating 
liquors  at  retail  a  special  election  shall  be 
called  by  the  city  clerk  or  auditor  of  the  city, 
or  the  town  or  township  clerk  of  the  town- 
ship or  town,  to  be  held  not  less  than  twenty 
(20)  nor  more  than  thirty  (30)  days  after  ap- 
plication shall  pe  made  for  a  permit  to  sell 
such  liquors  as  aforesaid,  which  election  shall 
be  held  In  conformity  to  the  provisions  of 
this  section,  and  If  at  such  special  election 
a  majority  of  the  voters  shall  vote  for  such 
sale  of  intoxicating  liquors  at  retail,  permits 
shall  be  granted  by  the  corporate  authorities 
in  accordance  with  the  provisions  of  this  act, 
"but  If  a  majority  of  such  voters  shall  vote 
lagalnst  such  sale  no  permits  shall  be  grant- 
led." 

It  will  be  observed  that  it  Is  provided  that, 
for  the  purpose  of  determining  whether  In- 
toxicating liquors  should  be  sold  at  retail 
between  the  time  when  the  act  should  take 
effect  and  the  next  municipal  election  there- 
after, a  special  election  should  be  called.  If 
the  contention  of  the  appellants  Is  correct, 
then  this  provision  was  entirely  unnecessary 
and  useless,  for  under  their  theory  the  au- 
thorities would  have  been  autliorized  to  grant 
permits  after  the  law  took  effect,  until  re- 
strained from  so  doing  by  an  affirmative  vote 
prohibiting  them  from  granting  the  same. 
By  this  proviso,  therefore,  It  was  evidently 
the  Intention  of  the  legislature,  in  passing 
the  law,  that  no  permits  should  be  granted 
until  an  election  was  held,  and  the  officers, 
by  an  affirmative  vote,  were  authorized  to 
grant  the  same. 

Of  course,  this  proviso  was  not  carried  In- 
to the  Revised  Code,  for  the  reason  that  It 
was  applicable  only  to  the  time  Intervening 
between  the  taking  effect  of  the  law — March 
3,  1897 — and  the  ensuing  municipal  election. 
If  there  was  any  doubt,  therefore,  as  to  the 
construction  to  be  given  section  23  as  it  now 
stands,  that  doubt  is  removed  by  this  proviso, 
and  the  construction  contended  for  by  the 
respondents,  therefore,  Is  not  only  sustained 
by  the  language  of  the  section  Itself,  but  Is 
made  perfectly  clear  by  the  proviso.  It 
necessarily  follows  that  the  construction  of 
the  section  contended  for  by  the  rcsiM)ndents 
Is  the  correct  one,  and  that  the  authorities 


of  Hetland  had  no  power  to  grant  the  ptr- 
mlts  applied  for  In  this  case  at  the  time  they 
were  proposing  to  grant  the  same,  for  the 
reason  that  the  court  found  that  the  electors 
of  that  town  did  not,  by  an  affirmative  vnii- 
at  their  annual  election  In  the  spring  of  1S><j4, 
authorize  such  permits  to  be  granted. 

The  contention,  of  appellants,  therefon*. 
that,  when  an  affirmative  vote  has  once  been 
had  the  town  board  is  authorized  to  contiui:  • 
to  grant  permits  until  a  contrary  affirma- 
tive vote  is  had,  is  not  tenable.  The  view 
here  expressed  Is  in  accord  with  the  views  o: 
this  court  in  the  case  of  Hamm  Brewing  O'. 
V.  Foss,  16  S.  D.  162,  91  N.  W.  68*,  in  whi.  L 
this  court  said:  "Section  23  of  the  act  re- 
lates exclusively  to  tlse  granting  of  a  license 
to  sell  intoxicating  liquors  at  retail  within 
the  corporate  limits  of  the  various  oiii--. 
towns,  and  townships  of  the  state,  and  ro- 
quires  in  each  case,  as  a  positive  conditimi 
precedent,  that  the  question,  'Shall  intoxi- 
cating liquors  be  sold  at  retail?'  be  annuj'.Mr 
submitted  M  the  voters  of  such  miinioiial 
corporation,  and,  unless  the  majority  is  in 
favor  of  such  sale,  no  license  can  be  grant- 
ed." 

It  Is  contended  by  the  appellants  that  the 
construction  of  section  23  was  not  re«iuire.l 
In  that  case,  and  that,  therefore,  that  part  of 
the  opinion  must  be  considered  as  dicta  ntiJ 
not  binding  upon  the  court.  Possibly  the  c:!*? 
might  have  been  decided  without  giving  a 
construction  to  this  section,  but,  upon  a  re- 
view of  the  question,  we  are  of  the  opinion 
that  the  construction  given  to  the  section  in 
that  case  was  clearly  correct 

It  Is  further  contended  by  the  appellants 
that  the  construction  of  the  section  contemi- 
ed  for  by  the  respondents  has  the  effect  of 
making  the  law  of  1897  a  prohibition  law  in- 
stead of  a  license  law,  and  that  the  term 
"prohibition"  is  not  used  in  the  title  to  the 
act,  and  the  act  Is  therefore  unconstitutional: 
but  this  contention  is  not  tenable,  for  tlie 
reason  that  all  license  laws  are  in  effe-t 
prohibitive,  In  that  parties  are  required  to 
comply  with  the  conditions  Imposed  by  tl-.c 
law,  and  pay  the  license  fee,  before  they  p;in 
legally  acquire  a  permit  to  engage  in  the 
business  to  be  licensed,  and  all  parties  wlio 
fail  to  comply  with  these  conditions  are  In  vf- 
feet  prohibited  from  engaging  in  the  same. 
And  such.  In  fact,  Is  the  effect  of  our  pres- 
ent license  law.  Until  the  officers  are  nu- 
thorized  to  grant  the  permits  by  an  affiripa- 
tive  vote  of  the  electors  at  their  annual  rl-c- 
tiftn,  and  the  applicant  procures  the  requisite 
number  of  signatures  of  electors  to  a  p-^ti- 
tion  requesting  that  such  permits  be  gr:nit- 
ed,  executes  and  flies  the  prescribed  ln-vl, 
and  the  applicant  Is  found  to  be  a  suit.iilp 
person  to  engage  In  the  business  of  sellir.g 
intoxicating  liquors,  he  Is  not  authorizea  to 
engage  In  the  business.  All  these  reqv.in-- 
ments  constitute  conditions  precedent,  and 
must  be  complied  with  to  anthorlze  the  party 
to  obtain  a  permit    (Certain  other  condif;<.'::s 
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the  jury  were  satisfied  his  death  was  caused  b; 
intoxicating  liquors  furnished  him  by  defendant 
9.  Defendant  s  requested  instruction,  in  an  ac- 
tion for  loss  of  support  from  intoxicating  liq- 
uors sold  plaintiff's  husband,  that  if  the  jury 
find  the  husband  took  his  own  life  at  a  certain 
time  plaintiff  may  not  recover  for  loss  of  sup- 
port thereafter,  does  not  suggest  or  call  for  an 
instruction  that  she  cannot  recover  damages  by 
reason  of  bis  death  unless  the  death  was  caused 
by  the  intoxicating  liquors.  . 

Appeal  (rem  Circuit  Court,  Minnehaha 
County. 

Action  bj  Mary  Garrlgan  against  Samuel 
Kennedy  and  otbers.  Judgment  for  plain- 
tiff.   Defendants  appeal.    Affirmed. 

Robertson  &  Dougherty  and  Kittredge,  Wl- 
nans  &  Scott,  for  appellants.  Joe  Kirby,  for 
respondent. 

CORSON,  P.  J.  This  Is  an  action  by  the 
plaintiff,  as  widow  of  Michael  Gan-igan,  de- 
ceased, to  recover  of  the  defendants  dam- 
ages for  the  loss  of  support  for  herself  and 
child,  caused  by  the  intoxication  of  her  hus- 
band by  intoxicants  sold  him  or  given  to 
Uim  by  the  defendant  Kennedy.  Verdict  and 
judgment  were  in  favor  of  the  plaintiff,  and 
the  defendants  have  appealed. 

It  is  alleged  in  the  complaint,  in  substance, 
that  the  plaintiff  was  the  widow  of  Michael 
Garrlgan,  deceased,  and  that  she  had  de- 
pendent on  her  for  support  a  minor  son;  that 
the  defendant  Kennedy  was  a  licensed  sa- 
loon keeper  in  the  town  of  Dell  Rapids,  and 
that  defendants  Smith  and  Gillman  were 
sureties  upon  his  bond  as  such  saloon  keep- 
er; that  for  a  long  time  prior  and  ^t  all  times 
subsequent  to  the  1st  day  of  July,  1900,  and 
up  to  the  time  of  the  death  of  the  said 
Michael  Garrlgan,  he  was  a  person  in  the 
habit  of  getting  intoxicated,  and  was  for  the 
greater  part  of  the  last  year  of  his  life  in  a 
state  of  habitual  intoxication  by  apd  from 
'  the  use  of  intoxicating  liquors;  that  at  divers 
and  sundry  times  prior  and  subsequent  to 
July  1,  1900,  and  up  to  the  time  of  the  death 
of  said  Garrlgan,  and  while  he,  the  said  Gar- 
rlgan, was  in  the  habit  of  getting  Intoxicated, 
and  at  divers  and  sundry  times  while  he,  the 
said  Garrlgan.  was  Intoxicated,  the  defend- 
ant Kennedy  did  directly  and  indirectly,  by 
himself  as  well  as  by  his  clerks,  agents,  and 
servants,  sell,  furnish,  give,  and  deliver  spir- 
ituous liquors  to  the  said  Garrlgan;  that  said 
Intoxicating  liquors  so  sold  by  said  defend- 
ant Kennedy  to  the  said  Gnrrlgan  were  sold 
to  Mm  to  be  used  as  a  beverage,  and  were 
by  him  used  for  such  purpose  In  the  sa- 
loon aforesaid,  as  well  as  elsewhere;  that  by 
reason  of  the  use  of  such  liquors  aforesaid 
the  said  Garrlgan  was  kept  practically  in  a 
state  of  continued  Intoxication  up  to  the  time 
of  his  death,  dnd  was  rendered  an  inebriate, 
and  Incapable  of  attending  to  his  business 
and  supporting  his  wife  and  child;  that  the 
said  Garrigan  was  a  barber  by  trade,  and 
possessed  a  shop  of  his  own  In  Dell  Rnpids. 
<nd  was,  when  sober,  enabled  to  earn  large 


sums  of  money  and  support  said  wife  and 
chUd  in  a  respectable  and  becoming  manner: 
that  by  reason  of  said  intoxication,  induced 
by  intoxicating  liquors  sold  to  him  by  the 
said  Kennedy,  he  was  for  a  long  time  prior 
and  at  all  times  subsequent  to  the  1st  da; 
of  July,  1900,  rendered  incapable  of  con- 
tinuing his  business,  and  incapable  of  carry- 
ing the  same  on,  and  was  rendered  ttaerel'j 
incapable  of  supporting  his  said  wife  cue 
child;  that  by  reason  of  the  use  of  said  in- 
toxicating liquors  as  aforesaid  the  mind  oi 
said  Garrigan  gave  way,  and  he  became  de- 
spondent and  Insane,  and  did,  upon  April  I. 
1901,  while  in  sftid  "condition,  induced  by  thi^ 
use  of  intoxicating  liquors  purchased  from 
the  said  Kennedy,  take  his  own  life;  tb.:t 
the  plaintiff  brings  the  action  to  recover  <■; 
the  said  defendants  damages  which  she  h.\< 
suffered  by  reason  of  the  facts  aforesaid,  for 
herself  as  well  as  for  her  said  child,  Wait-.-- 
Garrigan,  now  dependent  on  her  for  support: 
that  by  reason  of  the  death  of  said  Garrigan 
the. plaintiff  and  her  said  minor  child  bav-^ 
been  left  without  means  of  support  other  that 
that  obtained  by  her  own  personal  exertions, 
that  by  reason  of  the  facts  aforesaid  the 
plaintiff  has  been  damaged  in  the  sum  of 
$6,000.  Wherefore  the  plaintiff  demands  £ 
judgment  against  the  said  Kennedy  for  the 
sum  of  $5,000  and  against  the  said  Smith  and 
Gillman,  as  sureties,  in  the  sum  of  $2,000. 
together  with  costs  and  disbursements  of  the 
action.  To  the  complaint  Is  annexed,  and 
made  a  part  thereof,  a  copy  of  the  bond  ex- 
ecuted by  the  said  Kennedy  and  sureties  in 
the  usual  form. 

The  defendants,  in  their  answer,  admit  the 
allesatlon  that  the  plaintiff  is  the  widow  of 
Michael  Garrlgan,  deceased;  that  she  has  a 
minor  son;  that  the  defendant  Kennedy  has 
been  and  is  a  duly  licensed  vendor  of  spiritu- 
ous liquors,  as  alleged  in  the  complaint  and 
that  said  defendants  executed  the  bond  c^^ 
set  forth  in  the  complaint;  that  Michael  Gar- 
rigan was  a  barber  by  trade  during  the  tim«> 
mentioned  In  the  complaint,  and  that  he  com- 
mitted suicide  on  or  about  the  Ist  day  of 
April,  1901,  and  they  deny  each  and  every 
allegation  In  the  plalntlCTs  complaint  con- 
tained which  is  not  therein  expressly  ad- 
mitted. The  case  was  tried  to  a  jury,  which 
returned  a  verdict  in  favor  of  the  plaintiiT 
for  $2,000.  The  defendants  seek  a  reversal 
of  the  jndKment  on  the  grounds:  (1)  That 
the  act  providing  for  the  licensing,  restrlctior,. 
and  regulation  of  the  business  of  the  manu- 
facture and  sale  of  spirituous  and  intoxicar- 
ing  liquors,  constituting  chapter  72,  p.  206. 
of  the  Laws  of  1897,  and  being  now  article  6 
of  chapter  27  of  the  Political  Code,  is  in  vio- 
lation of  section  21,  art.  3,  of  our  state  Con- 
stitution, which  provides,  "No  law  shall  em- 
brace more  than  one  subject,  which  shall  be 
expressed  in  its  title,"  in  that  the  law  con- 
tains two  subjects,  and  but  one  Is  expressed 
in  its  title;  that  it  contains  one  subject  which 
relates  solely  to  the  licensing,  restriction,  and 
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regulation  of  the  business  of  the  manufacture 
and  sale  of  spirituous  and  iiitoxicatlng  liq- 
uors, and  another  relating  to  an  entirely  new 
and  independent  cause  of  action,  wholly  un- 
known to  the  common  law,  which  contains  all 
the  necessary  provisions  regarding  parties, 
evidence,  and  procedure.  (2)  That  the  evi- 
dence Is  insufficient  to  Justify  the  verdict, 
and  that  the  court  erred  in  refusing  to  grant 
defendants'  motion  to  direct  a  verdict  In  their 
favor,  for  the  reasons  therein  stated.  ^  (3) 
That  the  court  erred  In  the  admission  of  tes- 
timony. (4)  That  the  court  erred  In  refusing 
and  giving  Instructions  to  the  Jury. 

It  Is  contended  by  the  defendants  that  the 
provision  of  our  state  Constitution  relating  to 
the  subject  of  titles  to  legislative  acts  le  man- 
datory, and  that  It- prohibits  the  Legislature 
from  passing  an  act  embracing  more  than 
one  subject,  and  Imposing  upon  it  the  duty  of 
expressing  the  subject  in  the  title.  While 
we  agree  with  the  contention  of  counsel  that 
the  constitutional  provision  Is  mandatory,  we 
are  unable  to  agree  with  them  In  their  con- 
clusion that  the  act  In  controversy  contains 
two  subjects  not  expressed  In  the  title.  The 
act  Itself  provides  for  the  licensing,  restric- 
tion, and  regulation  of  the  business  of  the 
manufacture  and  sale  of  spirituous  and  in- 
toxicating liquors.  The  provisions  referred 
to,  as  stating  the  second  subject,  clearly  come 
within  the  provisions  for  restricting  and  regu- 
lating the  business.  One  method  of  restrict- 
ing and  regulating  the  business  would  natu- 
rally be  the  Imposing  of  penalties  and  lia- 
bilities upon  parties  engaged  In  the  manu- 
facture or  sale  of  intoxicating  liquors,  and  In 
providins  a  method  by  which  such  penalties 
and  liabilities  on  the  part  of  persons  so  en- 
gaged in  the  traffic  are  to  be  enforced.  The 
contention  of  the  appellants  that  the  prohi- 
bition of  the  sale  or  gift  of  Intoxicating  liq- 
uors to  certain  classes  of  persons  mentioned 
in  sections  11  and  16  creates  entirely  new 
causes  of  action,  and  the  estaliUshment  of 
this  very  arbitrary  and  unfair  rule  of  pro- 
ceedings has  notbinsr  to  do  witli.  and  is  not 
germane  to,  the  act  providing  a  mpthod  of 
licensing,  restriction,  and  rosulation,  and  that 
the  title  to  the  act  does  not  in  any  man- 
ner indicate  the.«!o  portions  of  it.  Is  unten- 
able. This  Is  altogether  too  narrow  a  con- 
struction of  the  constitutional  provision,  and 
under  the  contention  of  the  counsel  but  few 
acts  of  the  Legislature  could  be  sustained. 

It  will  be  noticed  that  the  title  to  the  act 
we  are  considering  Is  broad  and  compre- 
hensive, and  that  It  provides  for  the  licens- 
ing, restriction,  and  regulation  of  the  busi- 
ness. Section  16  of  the  act,  therofore,^  pro- 
viding that  a  married  woman  may  recover 
damages  resulting  from  the  sale  of  intox- 
icating liquors  to  her  husband,  Is  clearly  In 
the  nature  of  a  restriction  of  the  sale;  and 
the  same  may  be  said  of  section  11,  which 
prrtvides  that  It  shall  be  unlawful  for  par- 
tics  engaged  In  the  sale  of  intoxicating  liq- 
uors to  sell  to  an  Intoxicated  person,  to  a 


person  in  the  habit  of  getting  Intoxicated, 
or  to  minoi-a.  State  v.  Morgan,  2  S.  D.  32, 
48  N.  W.  314;  State  v.  Becker,  3  S.  D.  29, 
51  N.  W.  1018;  "State  v.  Ayers,  8  S.  D.  517, 
67  N.  W.  611;  Stuart  et  ai.  v.  Klrley  et  al., 
12  g.  D.  245,  81  N.  W.  147.  This  court.  In 
construing  statutes  claimed  to  l)e  in  con- 
flict with  this  provision  of  the  Constitution, 
has  uniformly  held  that  this  provision  must 
have  a  liberal  construction,  and,  where  the 
act  or  provisions  of  the  act  claimed  to  be 
in  violation  of  the  Constitution  are  not 
.shown  to  be.  clearly  In  conflict  with  this 
provision  of  the  Constitution,  the  act  will 
be  upheld.  In  State  v.  Morgan  this  court 
says:  "Upon  a  critical  examination  of  these 
cases,  however.  It  will  be  seen  that,  while 
it  Is  necessary  to  construe  this  provision, 
so  as  to  prevent  the  evils  Intended  to  be 
met,  yet  It  Is  desirable  to  avoid  the  opposite 
extreme,  so  as  not  to  embarrass  the  Legis- 
lature In  the  legitimate  exercise  of  its  pow- 
ers, and  compel  a  needless  multiplication 
of  bills,  designed  to  meet  the  same  object." 
The  court  quotes  with  approval  the  follow- 
ing from  State  v.  Miller,  45  Mo.  497:  "The 
courts,  in  all  the  states  where  a  like  or  sim- 
ilar provision  exists,  have  given  a  liberal 
Interpretation,  and  have  endeavored  to  con- 
strue it  so  as  not  to  limit  or  cripple  legisla- 
tive enactments  any  further  than  what  was 
necessary  by  the  absolute  requirements  of 
the  law."  This  court  adds:  "The  objec- 
tion to  an  act  upon  the  ground  that  it  em- 
braced more  than  one  subject,  and  that  it 
was  not  sufficiently  expressed  In  Its  title, 
should  be  Evave,  and  the  conflict  between  the 
stntute  and  Constitution  plain  and  manifest, 
before  courts  will  be  Justified  In  declaring 
It  unconstitutional  and  void." 

Our  attention  has  been  called  to  a  num- 
ber of  cases  decided  in  Michigan  and  other 
states  construing  a  clause  similar  to  that 
contained  in  our  Constitution,  but  none  of 
them  contained  a  title  as  broad  and  compre- 
hensive as  the  title  to  the  act  In  question. 
Without  taking  time  to  review  the  various 
authorities  cited  by  counsel.  It  must  suffice 
to  say  that.  In  our  opinion,  the  provisions 
of  the  act  of  1897,  called  to  our  attention 
as  being  In  conflict  with  tlie  constitutional 
provision,  are  clearly  within  the  rule  requir- 
ing the  subject  to  be  expressed  In  the  title. 
We  are  clearly  of  the  opinion,  therefore,  that 
the  provisions  of  the  act  In  controversy  do 
not  violate  this  clause  of  the  Constitution. 
It  may  be  further  stated  that  the  provisions 
of  the  act  of  1807  have  been  before  this 
court  in  numerous  cases,  and  their  consti- 
tutionality has  either  not  been  questioned 
or  has  been  uniformly  sustained.  State  v. 
Zophy,  14  S.  D.  119,  84  N.  W.  391,  86  Am. 
9t.  Rep.  741;  State  r.  Williams,  11  S.  D. 
64,  75  N.  W.  815;  State  v.  Donaldson,  12 
S.  D.  250,  81  N.  W.  299;  State  v.  Brndiey,  15 
S.  D.  148,  87  N.  W.  500;  State  ex  rel. 
Origsby  V.  Buechler,  10  S.  D.  156,  72  N.  W. 
114;    State  v.  Bradford,  12  S.  D.  20T,  80  N. 
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VV.  143;  Noiilin  v.  Kjos,  13  S.  D.  497,  83 
N.  .W.  573;    State  v.  Bradford,  on  rehearing 

13  S.  D.  201,  83  N.  W.  47;   State  v.  Dunning, 

14  S.  D.  316,  85  N.  W.  580;'  Town  of  Brit- 
ton  V.  Guy  (S.  D.)  97  N.  W.  1045;  Paulson 
v.  Langness  (S.  D.)  93  N.  W.  655;  State  v. 
Sanford,  15  S.  D.  153,  87  N.  W.  592;  Sandlge 
V.  AVidmann,  12  S.  D.  101,  80  N.  W.  164; 
Stafford  v.  Levinger,  16  S.  D.  118,  91  N.  W. 
4G2. 

It  is  furtlier  contended  by  the  appellants 
that  the  evidence  is  Insufficient  to  Justify 
the  verdict,  in  that  no  actual  damage  has 
been  proven  on  the  part  of  the  plaintiff; 
that  no  facts  have  been  given  in  evidence 
on  wlilch  the  Jury  could  estimate  the  dam- 
age, if  any  sustained  by  the  plaintiff;  that 
ithe  plaintiff  has  not  proven  any  facts  which 
would  entitle  her  to  recover;  tliat  the  plain- 
tiff has  not  proven  such  facts  as  would 
constitute  a  cause  of  action.  Upon  exam- 
iiuition  of  the  evidence,  read  in  connection 
with  the  admissions  in  the  answer,  we  are 
of  the  opinion  that  there  were  sufficient 
facts  presented  to  the  Jury  to  fully  sustain 
the  verdict  rendered  by  it.  It  was  shown 
that  Garrigan  during  the  last  few  months 
of  his  life  was  in  the  habit  of  becoming  in- 
toxicated, and  spent  all,  or  nearly  all,  of 
his  earnings  in  procuring  Intoxicating  liq- 
uors, part  of  which,  at  least,  were  purchas- 
ed in  the  saloon  of  the  defendant  Kennedy; 
that  he  continued  drinking  up  to  about  the 
time  he  committed  suicide  on  April  1,  1901; 
that  at  the  time  of  his  death  he  left  no 
means  of  support  for  his  widow  and  minor 
child,  and  that  she  has  been  dependent,  since 
hlB  death,  upon  her  own  exertions  for  sup- 
port; and  that  Garrigan  when  sober,  was 
able  to  earn  about  $100  per  month,  and 
was  thereby  enabled  to  provide  suitable 
support  for  his  wife  and  child.  The  Jury 
would  naturally  draw  from  this  evidence 
the  conclusion  that  the  Intoxicating  liquors 
sold  and  furnished  Garrigan  by  the  defend- 
ant Kennedy  caused  him  to  neglect  the  sup- 
port of  his  family  in  his  lifetime,  and  event- 
ually to  commit  suicide,  thus  depriving  his 
widow  and  son  of  that  support  to  which 
they  were  entitled  as  wife  and  son.  The 
question  as  to  the  amount  of  damages  sus- 
tained was  one  properly  for  the  Jury  under 
the  facts  presented  by  the  evidence  (District 
of  Ctolumbla  v.  Woodbury,  136  U.  a  450,  10 
Sup.  Ct  990,  34  L.  Ed.  472;  Mulford  v. 
Clewell,  21  Ohio  St  197),  and  clearly,  if  the 
Jury's  inferences  and  conclusions  were  prop- 
erly drawn  from  the  facts  proven  and  admit- 
ted by  the  defendants,  the  verdict. cannot  be 
said  to  have  been  unsupported  by  the  evi- 
dence. Where  a  party  has  given  sufficient 
legal  evidence  to  sustain  the  verdict,  this 
court  will  not  review  the  evidence  or  reverse 
such  verdict  Jeansch  v.  Lewis,  1  S.  D.  609, 
48  N.  W.  128. 

It  is  strenuously  contended  by  the  ap- 
pellants that  the  evidence  was  insufficient  to 
Justify  the  Jury  in  concluding  that  the  liquor 


sold  to  Garrigan  by  the  defendant  Kennciiy 
was  the  cause  of  his  suicide,  and  that  tli-^-re 
was  no  evidence  tending  to  prove  that  he 
bad  been  furnished  any  intoxicating  Ur,uors 
by  the  defendant  Kennedy  for  some  tine 
prior  to  Ms  suicide,  and  therefore  the  in- 
toxicating liquor  sold  by  the  defendant  Ki-.;- 
nedy  was  not  the  proximate  cause  of  his 
suicide.  It  Is  quite  apparent  from  the  tes- 
timony introduced  that  Garrigan  was  pr.i'-- 
tlcally  Intoxicated  the  larger  portion  of  li;- 
time  between  December,  1900,  and  the  time 
of  his  death,  and  that  during  tlrnt  time  th<- 
defendant  Kennedy  furnished  him  with  more 
or  less  of  intoxicating  liquors  producing  bU 
intoxication.  The  natural  result  of  sacb  con- 
tinued Intoxication  would  be  to  weaken  anl 
destroy  the  mind  of  Garrigan,  and  lead  hiu 
to  commit  suicide.  The  Jury  were  author- 
ized, therefore,  to  draw  the  Inference  from 
the  facts  proved  and  admitted  that  the  $:.le 
of  intoxicating  liquors  by  Kennedy  to  Gar- 
rigan was  the  proximate  cause  of  his  death. 
The  question  of  what  constitutes  proxi- 
mate cause  was  so  fully  considered  by  the 
late  territorial  Supreme  Court  speaking  by 
Mr.  Justice  Tripp,  in  the  case  of  Piclke  r. 
Chicago,  M.  &  St  P.  Ry.  Co.,  5  Dak.  444,  41 
N.  W.  669,  that  we  do  not  deem  a  furtht-r 
discussion  in  this  opinion  necessary.  We 
are  therefore  of  the  opinion  that  the  jury 
was  Justified  in  finding  from  ail  the  evidence 
in  the  case  that  Garrigan's  death  was  prox- 
imately caused  by  the  Intoxicating  liquors 
furnished  him  by  the  defendant  Kenne<ly 
and  others.  The  testimony  of  Mrs.  Garri- 
gan regarding  the  support  of  her  son  was. 
in  our  opinion,  competent  and  the  court 
committed  no  error  in  overruling  defendants' 
objections  thereto;  and  the  same  may  be 
said  of  the  testimony  as  to  the  facts  that 
Garrigan  had  a  shop  of  his  own,  and  was  a 
competent  barber,  and,  when  sober,  furnish- 
ed proper  means  of  support  for  his  wife 
and  child. 

This  brings  us  to  the  Instructions  to  the 
Jury  and  the  Instructions  requested  by  coun- 
sel for  defeiidants  and  refused  by  the  court 
The  requested  instructions  were  as  follows: 
"You  are  Instructed,  as  a  matter  of  law.  that 
if  you  find  from  the  evidence  that  defend- 
ant Kennedy  sold  intoxicating  liquor  to  Mich- 
ael Garrigan  after  the  Ist  day  of  July,  1900. 
and  you  further  find  that  such  liquor  contrib- 
uted to  his  inability  to  support  his  wife  and 
child,  and  that  the  said  Michael  Garrigan 
took  his  own  life  on  the  1st  day  of  April, 
1901,  then  the  plaintiff  is  not  entitled  to  re- 
cover anything  for  loss  of  support  after  April 
1,  1901."  "In  this  action  the  undisputecl  evi- 
dence shows  that  Michael  Garrigan  commit- 
ted suicide  by  shooting  himself  with  a  re- 
volver on  Monday  afternoon,  the  1st  day  of 
April,  1901,  while  sober,  and  hence  the  plain- 
tiff is  not  entitled  to  recover  anything  for 
the  loss  of  her  support  after  that  time."  The 
first  instruction  requested  was  clearly  ernv 
neous,  In  that  the  court  was  requested  to  in- 


Digitized  by 


Google 


S.U) 


GABEIQAN  v.  KENNEDY. 


1085 


struct  the  Jnry  that  'Hhe  plaintiff  is  not  en- 
titled to  recover  anytbing  for  loss  of  sup- 
port after  April  1.  1901."  If  the  sale  of  In- 
tosicatlug  liquors  to  Garrigau  resulteil  in  bis 
suicide,  and  was  the  proximate  cause  of  the 
same,  then  the  plaiutiff  was  entitled  to  re- 
cover damages  she  might  sustain  by  reason 
of  the  loss  of  support  caused  by  his  death. 
Stafford  v.  Leviuger,  supra,  16  S.  D.  118,  91 
N.  W.  462.  As  was  stated  in  Mead  v.  Strat- 
ton,  87  N.  T.  493,  41  Am.  Rep.  386:  "The  in- 
jury to  the  means  of  support  was  one  of  the 
main  grounds  of  the  action,  and  when  the 
parly  is  deprived  of  the  usual  means  of  ninin- 
teuauce  which  he  or  she  was  accustomed  to 
eujoy  previously,  by  or  in  consequence  of  the 
intoxication  or  the  acts  of  the  i^erson  intoxi- 
ciited,  the  action  can  be  maintained.  •  •  • 
If  the  injury  which  had  resulted  to  tlie  de- 
ceased in  consequence  of  his  intoxication  had 
disabled  him  for  life,  or  to  such  an  e.^tent 
as  to  Incapacitate  him  for  labor  and  for  earn- 
ing a  support  for  his  family,  it  would,  no 
doubt,  be  embraced  within  the  meaning  and 
intent  of  the  statute.  That  death  ensued  in 
crTscquence  thereof  furnishes  much  stronger 
ground  for  a  claim  for  a  loss  of  supiwrt;  and 
a  difTerent  rule  in  the  latter  case  would  make 
provision  for  the  lesser  and  temporary  in- 
jury, while  that  which  was  greatest  and 
most  serious  would  be  without  any  remedy 
or  means  of  redress.  Such  could  not  have 
been  the  intention  of  the  lawmakers,  and  the 
statute  was  designed  to  embrace  and  most 
manifestly  cover  and  include  all  injuries  pro- 
duced by  the  intoxication,  and  which  Icgiti- 
mately  result  from  the  same."  The  se>.ond 
requested  instruction  is  also  clearly  objec- 
tionable. Whether  Garrigan  was  sober  or 
intoxicated  at  the  time  he  committed  suicide 
was  not  material,  providing  his  suicide  was 
the  result  of  his  previous  intoxication.  If 
such  was  the  I'esult,  then  such  intoxication 
was  the  proxinmte  cause  of  his  death,  and 
this  was  a  question  for  the  jury  to  deter- 
mine upon  all  the  evidence  in  the  case. 

The  defendants  excepted  specially  to  por- 
tions of  paragrapiis  7  and  9  o(  the  judge's 
charge  to  the  jury  of  its  own  motion.  The 
imrtions  of  the  paragraphs  excepted  to  are 
as  follows:  "So  it  is  only  in  regard  to  the 
damages  arising  from  the  want  of  supi)ort 
that  tlie  jury  are  entitled  to  return  daniiigos. 
In  that  regard  you  have  a  right  to  return 
damages  if  you  believe  that  Mr.  Garrigun 
was  a  person  in  the  habit  of  becoming  intoxi- 
cated, and  that  this  defendant  Samuel'  Ken- 
nedy, by  himself,  agent,  or  servants,  sold  or 
gave  him  intoxicating  liquor,  after  the  1st  of 
July'  1900,  that  contributed  to  his  haltitual 
intoxication,  and  you  further  believe  that 
such  habitual  Intoxication  Injured  the  plain- 
tiff and  her  son  in  their  means  of  sni)port." 
"If  you  find  for  the  plaintiff  she  will  be  en- 
titled to  recover  such  reasonable  sum  of  mon- 
ey, nut  to  exceed  S2,000.  as.  in  your  judg- 
ment, will  compensate  her  for  tlie  actual 
<ntnage,  if  any,  to  her  means  of  support. 


caused  by  sales  of  intoxicating  liquor  by  de- 
fendant, his  agents  or  servants,  to  the  plain- 
tiff's husl^nd."  It  is  contended  by  the  ap- 
pellants that  by  that  portion  of  instruction 
No.  7  the  court  left  to  the  jury,  without  any 
limitation  whatever  as  to  time,  the  question 
of  the  assessment  of  damages,  and  that  by 
that  portion  of  the  charge  contained  in  par- 
agraph No.  9  to  which  exception  was  fallen 
the  jury  was  authorized  to  return  damages 
in  any  sum  not  exceeding  $2,000,  and  that 
nothing  whatever  was  said  to  the  jury  in  re- 
gard to  the  suicide  of  Garrigan  in  any  part 
of  the  charge,  and  that  the  jury  were  not  in 
any  manper  instructed  that  the  plaintiff  was 
not  entitled  for  loss  of  support  from  April 
1,  1901.  It  is  true  the  coiu-t  did  not,  in  ex- 
press terms,  instruct  the  jury  that  they  could 
not  find  for  the  plaintiff  damages  for  any  loss 
of  support  after  the  1st  of 'April,  1901,  and  it 
could  not  have  properly  so  instructed  the 
jury.  The  court  did  not  instruct  the  jury 
that  they  could  not  find  against  the  defend- 
ants for  any  damages  resulting  after  the 
death  of  Garrigan  unless  they  were  satisfled 
that  his  death  was  caused  by  intoxicating 
liquors  furnished  to  him  by  the  defendant 
Kennedy.  The  objection  that  the  court  fail- 
ed to  charge  the  Jury  that  the  plaintiff  could 
not  recover  for  any  damages  suslained  by 
her  by  reason  of  the  death  of  Garrigan,  un- 
less they  were  satisfied  that  his  death  was 
caused  by  intoxicating  liquors  furnished  to 
him  by  the  defendant  Kennedy,  is  not  avail- 
able to  the  defendants,  for  the  reason  that 
they  failed  to  request  any  such  instruction. 
The  omission  of  tlio  court  to  instruct  upon 
any  given  question  or  issue  will  not  be  re- 
garded as  reversil)le  error  unless  it  has  been 
requested  to  give  the  instructions  it  is  claim- 
ed it  has  omitted.  Dell  Kapids  -Merc.  Co.  v. 
City  of  Dell  Rapids.  11  S.  D.  116,  7.5  N.  W. 
SOS,  74  Am.  St.  Rep.  78.S;  Winn  v.  Sanborn. 
10  S.  D.  642,  7.3  N.  W.  201 ;  I'rye  V.  Fergu- 
son. 6  S.  D.  392,  61  N.  W.  161.  It  is  true 
that  counsel  asked  for  an  instruction:  "If 
you  find  •  •  •  that  said  -Mlcliacl  Gar- 
rigan took  his  own  life  on  the  1st  day  of 
April,  1901,  then  the  plaintiff  is  not  entitled 
to  recover  anything  for  loss  of  support  after 
April  1,  1901;"  but  this  does  not  suggest 
to  the  court  or  call  for  instructions  such  as  is 
claimed  the  court  should  have  given  by  the 
p.|)I)ellants.  It  Is  ti-ue  the  court  left  to  the 
jury,  without  any  limitation  whatever  as  to 
time,  the  question  of  assessing  damages.  In 
this  the  court  was  clearly  correct.  He  had 
previously  instructed  the  jury  that  the  le- 
gal duty  devolved  upon  the  husband  to  sup- 
port his  wife  and  family,  and  that  the  li- 
censed saloon  keeper  who  contribnted  to  the 
impairment  of  the  husband's  power  and  abil- 
ity to  support  his  family  is  lial>le  for  the 
damages  the  wife  might  sustain.  It  was 
therefore  competent  for  the  jury,  under  the 
instructions  of  the  court,  to  determine  the 
dantiifrcs  the  wife  had  sustained  in  her  means 
of  support  for  herself  and  minor  child,  and 
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to  coDslder  the.  qaeetlon  whether  or  not  the 
Intoxicating  liquors  furnished  Garrigan  by 
the  defendant  Kennedy  was  the  j)roxlmate 
cause  of  his  death,  and  consequently  depriv- 
ed the  plaintiff  of  her  support  due  from  her 
deceased  husband  to  herself  and  son;  and, 
as  before  stated,  the  defendants  requested  no 
such  Instructions  upon  this  subject,  and  are 
not  in  a  position,  therefore,  to  complain  of 
the  failure  of  the  court  to  instruct  the  jury 
upon  these  questions.  The  instructions  of 
the  court  were  eminently  fair,  and  presented 
to  the  jury  the  law  of  the  case  in  such  man- 
ner as  to  enable  the  Jury  to  intelligently 
pass  upon  the  questions  presented,  for  con- 
sideration. 

Finding  no  error  in  the  record,  the  judgment 
of  the  circuit  court  and  order  denying  a  new 
trial  are  affirmed. 


MORRIS  T.  REIQEU 

(Supreme  Ck)urt  of  South  Dakota.     Dec.  21, 

1904.) 

TRUBT  —  ENFOBCEMENT— STATDTB    OF    FKATTDS— 

PRINCIPAL   AND   AGENT — PUBCHASE   OF 

SEAL    ESTATE— FBAUO. 

1.  Where  there  Is  no  preponderance  of  evi- 
dence against  the  findings  of  the  trial  court, 
and  the  evidence  justifies  the  court's  inferences 
therefrom,  they  are  conclusive  on  appeal. 

2.  Where  an  agent  purchases  real  estate  for 
bis  principal,  but  takes  the  title  in  his  own 
name,  a  trust  arises  by  operation  of  law  in  favor 
of  the  principal,  though  the  agent  used  his  own 
money  in  payment  of  the  price. 

3.  The  authority  of  the  agent  need  not  be  in 
writing  to  make  the  trust  enforceable  under  the 
statute  of  frauds. 

Appeal  from  Circuit  Court,  Beadle  County. 

Suit  by  Frank  A.  Morris  against  Andrew 
Relgel.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

T.  H.  Null,  for  appellant.  Crawford  &  Tay- 
lor and  W;  A.  Lynch,  for  respondent 

• 

CORSON,  P.  J.  This  U  an  action  by  the 
plaintiff  to  compel  the  defendant  to  convey 
to  him  certain  lots  in  the  city  of  Huron,  al- 
leged to  have  been  purchased  by  the  defend- 
ant as  the  agent  of  the  plaintiff,  but  the  title 
to  which  was  taken  in  the  name  of  the  de- 
fendant. The  findings  of  fact,  briefly  stated, 
are  as  follows:  That  on  or  about  the  25th 
day  of  Fei)ruary,  A.  D.  1902,  the  defendant 
entered  into  an  agreement  with  the  plaintiff, 
whereby  he  agreed  and  undertook  to  repre- 
sent the  plaintiff  In  negotiating  for  the  pur- 
chase of,  and  in  purchasing  for  the  plaintiff, 
the  said  real  estate,  and  in  procuring  from 
the  owner  thereof  a  deed  of  conveyance  of 
«aid  property  in  fee  simple  to  plaintiff;  that 
tiie  consideration  to  defendant  for  said  agree- 
ment undertaken  on  his  port  was  that  he 
was  the  owner  of  other  property  situated 
near  the  property  above  described,  on  the 
same  street,  and  was  Interested  in  various 

\  2.  Sea  TrusU,  voL  47,  Cent.  Dig.  i  U2. 


prospective  Improvements  on  nld  street  iu 
which  he  desired  the  co-operation  and  as- 
sistance of  plaintiff  by  having  him  become  an 
owner  of  property  adjacent  to  his  own;  that 
the  defendant  by  his  own  special  request  In- 
duced the  plaintiff  to  intrust  him  with  the 
entire  undertaking  to  purchase  the  said  prop- 
erty in  behalf  of  the  plaintiff,  and  the  pro- 
curing of  the  deed  or  conveyance  of  the  same 
to  the  plaintiff  from  the  owner  thereof  for 
the  purchase  price  of  ^,000;  that  the  de- 
fendant at  the  time  of  making  said  agree- 
ment with  the  plaintiff,  and  as  an  induce- 
ment to  the  plaintiff  to  intrust  said  purcba5e 
to  him,  represented  to  the  plaintiff  that  or. 
account  of  defendant's  relations  to  the  owner 
of  the  property,  and  correspondence  be  had 
already  had  with  such  owner,  the  said  dt^ 
fendant  could  purchase  said  property  for 
plaintiff  on  more  advantageous  terms  than 
the  plaintiff  himself  could  do;  that  the  plain- 
tiff relied  Implicitly  npon  said  representa- 
tions, and  was  Induced  thereby  to  intrust  the 
entire  matter  of  the  purchase  of  said  proper- 
ty to  the  defendant,  and,  on  account  of  the 
same,  refrained  from  in  any  manner  actiui; 
in  the  premises  except  by  and  through  the 
defendant;  that  during  the  negotiations  be- 
tween the  plaintiff  and  defendant  the  plain- 
tiff informed  the  defendant  that  he  might  I>e 
absent  from  his  home,  in  the  city  of  Huron.  | 
when  the  deed  would  arrive  from  the  owner 
of  the  said  property  to  him,  and  then  and 
there  offered  to  leave  with  the  defendant  ;. 
check  for  part  or  for  all  of  the  purchase  pri',»- 
of  said  property,  if  it  was  desired  to  be  upm. 
In  the  absence  of  plaintiff,  should  said  de<-i'. 
arrive;  that  defendant  informed  plaintiff 
that  he  had  plenty  of  money  lying  idle  In  thv 
bank,  and  that  if  the  deed  should  come  !:• 
his  absence  he,  the  defendant,  would  advan<  •> 
the  purchase  price  for  him  temporarily;  that 
the  plaintiff  made  arrangement  to  set  aiir.n 
and  leave,  and  did  set  apart  and  leave,  in  tin- 
bank  at  Huron,  where  he  kept  his  funds,  tbr 
sum  of  $3,000,  with  Instructions  to  his  secrv- 
tary  to  pay  the  same  over  to  the  defendant. 
If  called  for  during  his  absence;  that  after 
entering  upon  said  agreement  with  the  plain- 
tiff, for  the  purpose  of  carryhig  out  the  same, 
the  defendant  did  on  the  1st  day  of  Map.-!-. 
1902,  write  to  the  vice  president  of  the  Bqnita- 
ble  Loan  &  Trust  Company,  then  the  owm-,- 
of  the  property,  a  letter  in  relation  to  sai.l 
property,  in  which  he  stated  that  he  had  ar- 
compllBhed  the  sale  of  the  property  at  $3,0ft> 
net  cash;  that,  relying  solely  and  Implicitl.i 
npon  the  representations  and  good  faith  of 
the  defendant  as  his  representative  in  pur 
chasing  said  property  for  him,  the  plaintiff 
was  absent  from  his  home,  and  the  defend- 
ant, as  his  agent,  purchased  the  said  prop- 
erty from  said  Equitable  I/oan  &  Trust  Com- 
pany for  the  sum  of  $3,000,  taking  the  deed 
therefor  In  his  own  name  without  the  knowl- 
edge or  consent  of  the  plaintiff,  and  witho<u 
the  knowledge  or  consent  of  the  plaimiiT 
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property  and  began  to  collect  and  appropri- 
ate to  his  own  use  tbe  rents  and  profits  there- 
from; that  tbe  defendant  paid  to  the  said 
company  the  said  sum  of  f3,000  for  the  prop- 
erty, in  accordance  with  his  previous  agree- 
ment, but  upon  the  return  of  plaintiff  he  re- 
fused to  accept  from  him  a  repayment  of 
the  sum  so  paid,  and  declined  to  deed  the 
property  over  to  the  plaintiff,  or  to  surrender 
to  him  the  possession  thereof;  that  the  plain- 
tiff duly  tendered  to  the  defendant  the  sum 
so  paid  by  him,  and  demanded  the  execution 
and  delivery  to  him  of  a  deed  to  the  said 
property,  which  the  defendant  refused  and 
still  refuses  to  give,  and  refuses  to  surrender 
possession  thereof  to  the  plaintiff.  From 
these  findings  the  court  concludes  athat  the 
plaintiff  Is  entitled,  upon  depositing  in  a 
reputable  bank  to  the  credit  of  the  defendant 
tbe  sum  of  $3,000.  to  a  decree  declaring  him 
to  be  the  equitable  owner  of  said  real  estate, 
and  that  tbe  defendant  be  required  to  exe- 
cute to  tbe  plaintiff  a  good  aad  sufficient 
deed  to  the  same,  and  that  he  be  awarded  the 
possession  thereof,  with  the  rents  and  profits. 
Judgment  was  thereupon  entered  upon  the 
findings  in  favor  of  the  plaintiff.  A  motion 
for  a  new  trial  was  made  and  denied,  and 
from  the  Judgment  and  order  denying  a  new 
trial  the  defendant  has  appealed. 

One  of  the  grounds  for  the  motion  for  a 
new  trial  was  the  insufficiency  of  the  evi- 
dence to  justify  the  findings;  but  upon  a  re- 
view of  tbe  evidence,  which  is  practically  un- 
disputed, this  court  cannot  say  that  there  is 
a  preponderance  of  the  same,  against  the 
findings  of  the  trial  court,  or  that  the  court's 
Inferences  therefrom  were  not  fully  Justified. 
Randall  v.  Burk  Township,  4  S.  D.  337,  57 
N.  W.  4. 

It  is  contended  by  the  appellant  that  the 
transaction  between  himself  and  the  respond- 
ent was  not  evidenced  by  any  writing,  and 
therefore  the  evidence  was  inadmissible  un- 
der the  statute  of  frauds,  which  requires  all 
contracts  relating  to  real  property  to  be  evi- 
denced by  some  writing;  that  If  it  is  claimed 
that  the  transaction  was  in  the  nature  of  a 
trust,  and  the  defendant  should  be  held  as 
trustee,  such  claim  Is  untenable,  for  the  rea- 
son that  no  evidence  of  such  trust  relation 
in  writing  was  offered  in  evidence,  and  that 
the  plaintiff  cannot  enforce  a  parol  trust. 
The  respondent,  in  support  of  the  conclusions 
of  law'  ana  Judgment  of  the  court,  contends 
that  the  appellant  acted  as  the  agent  of  the 


law,  and  that  In  such  a  case  no  written 
memorandum  Is  required.  We  are  Inclined  to 
the  opinion  that  the  respondent  Is  correct  In 
his  contention,  and  that  under  the  facts  found 
the  defendant  was  clearly  acting.  In  the  pur- 
chase of  tbe .  property  and  taking  a  deed 
therefor,  as  the  agent  of  the  respondent,  and 
that  In  taking  such  deed  in  his  own  name 
be  clearly  violated  his  duty  as  such  agent, 
and  must  be  regarded  as  the  trustee  of  the 
respondent.  This  court  held  in  the  case  of 
Luscombe  v.  Grlgsby  et  al.,  11  S.  D.  408,  78 
N.  W.  357,  and  reaffirmed  the  same  In  the 
case  of  Brookings  Land  &  Trust  Co.  v.  Bert- 
ness,  17  S.  D.  — ,  96  N.  W.  97,  that  such  a 
trust  is  not  within  the  statute  of  frauds,  or 
within  the  Statute  requiring  trusts  to  be  evi- 
denced by  writing,  but  Is  a  trust  created  by 
operation  of  law,  and  Is  not,  therefore,  re- 
quired to  be  evidenced  by  any  writing.  An 
agent  may  be  employed  to  purchase  property 
for  his  principal  by  parol  (Rose  v.  Hayden, 
35  Kan.  IOC,  10  Pac.  554,  57  Am.  Rep.  14.1), 
and  he  cannot.  In  violation  of  that  relation, 
take  title  to  property  in  his  own  name,  ac- 
quired while  acting  as  such  agent;  and  If  he 
does  take  such  title  in  his  own  name,  though 
he  pays  the  price  of  the  property  out  of  his 
own  funds,  he  will  In  equity  be  held  to  be  the 
trustee  of  the  principal,  and  be  required,  up- 
on the  repayment  of  the  money  so  advanced, 
to  transfer  the  property  so  acquired  to  his 
principal. 

Since  perfecting  the  appeal  in  the  case  at 
bar,  the  opinion  In  the  case  of  Brookings 
Land  &  Trust  Co.  v.  Bertness,  supra,  has 
been  banded  down,  and  the  questions  present- 
ed In  the  case  at  bar  are  so  fully  discussed 
in  that  case  that  a  further  discussion  at  this 
time  seems  unnecessary.  In  that  case,  as  In 
the  present,  the  agent  paid  for  the  property 
purchased  with  his  own  money,  but  the  court 
below  held  that,  by  reason  of  the  confidential 
relation  of  the  agent  to  bis  principal,  a  trust 
arose,  the  enforcement  of  which  was  decreed 
by  the  court  below  and  affirmed  by  this  court. 
For  a  full  review  of  the  authorities,  English 
and  American,  bearing  upon  tbe  questions  In- 
volved In  the  (Mse  at  bar,  see  Rose  v.  Hay- 
den, supra,  cited,  and  from  which  an  extract 
was  copied.  In  tbe  opinion  in  the  Brookings 
Land  &  Trust  Co.  Case,  supra. 

Following  the  decisions  of  this  court  In  the 
cases  above  mentioned,  the  judgment  of  the 
circuit  court  and  order  denying  a  new  trial 
are  affirmed. 
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HARMON  ▼.  GOGGINS  et  al. 

(Supreme  Court  of  South  Dakota.     Dec.  21, 

1904.) 

ACTION    TO     RECOVEB    RBAI,    ESTATE— EVIDKKOK 
— COMPETENCY — SUFiTICIENCr. 

1.  On  au  issue  as  to  whether  plaintiff  or  de- 
fendant was  the  owner  of  certain  real  estate  in 
fee  simple,  assignments  of  mortgages  on  the 
property  to  plaintiff  were  properly  excluded  as 
not  relevant  to  the- issue. 

2.  Where,  in  an  action  to  determine  whether 
plaintiff  or  defendant  was  the  owner  of  certain 
land  in  fee  simple,  the  parties  did  not  claim  ti- 
tle from  the  same  grantor,  and  tlie  plaintiff 
was  not  in  possessiou  and  failed  to  connect  him- 
self with  the  paramount  title,  and  defendant 
was  in  actual  iwssession,  a  judgment  in  favor 
of  defendant  was  proper. 

Appeal  from  Circuit  Court,  Clark  County. 

Action  by  Cliarles  Harmon  against  John 
GoKgins  and  another.  From  a  judgment  In 
favor  of  defendants,  plaintiff  appeals.  Af- 
flnned. 

C.  G.  Sherwood  and  P.  E.  Strawder,  for 
tippcUant    S.  A.  Keenan,  for  respondents. 

HANEY,  J.  This  action  was  brought  to 
determine  adverse  claims  to  certain  real 
property  of  \yhich  the  plaintiff  and  defend- 
ant Gogglns  each  claimed  to  be  the  owner 
in  fee.  The  court  l>elow  decided  in  favor 
of  the  latter,  and  the  former  appealed. 

A  deed  from  one  John  W.  Martin  to  the 
plaintiff,  duly  e.vecuted,  acknowledged,  and 
recorded,  whereby,  in  consideration  of  the 
.sum  of  $1,  the  former  did  "grant,  bargain, 
sell,  remise,  release,  and  convey"  thft  prem- 
is(>s  to  the  latter,  "Ids  heirs  and  assigns 
forever."  was  offered  by  the  plaintiff  and 
received  In  evidence.  An  assignment,  duly 
executed,  acknowledged,  and  recorded,  from 
the  Dakota  Loan  &  Ti-ust  Company  to  Eliz- 
abeth H.  Hanson,  of  "a  certain  mortg.ige 
blearing  date  the  1st  day  of  November,  A. 
D.,  1SS7,  made  and  executed  by  Charles  H. 
Strathnian,  Jr.,  single,  mortgagor,  to  the 
Dakota  Loan  and  Trust  Company  of  Water- 
town,  Dakota,  mortgagee,  and  recorded  in 
the  office  of  the  register  of  deeds  in  and  for 
the  county  of  Clark  and  territory  of  Dakota, 
in  l)ook  H  of  mortgages,  on  page  270,  with  all 
and  singular  the  premises  therein  mention- 
ed and  described,"  and  an  assignment,  duly 
executed,  acknowledged,  and  recorded,  from 
Elizabeth  H.  Hanson  to  the  plaintiff,  de- 
scribing the  same  mortgage,  were  offered 
In  evidence  by  the  plaintiff,  to  which  de- 
fendants objected  as  "Incompetent  and  in- 
admissible under  the  pleadings,"  which  ob- 
jection was   suslalued.    No  other  evidence 


in  support  of  plaintiff's  alleged  claim  of  ti- 
tle was  received  or  offered.  Defendants  In- 
troduced a  tax  deed  purporting  to  convey  tlit* 
premises  to  defendant  Gogglns,  recordetl 
more  than  three  years  before  this  action 
was  commenced,  and  testimony  tending  to 
prove  that  Gogglns,  through  tenants,  wu-; 
In  actual  occupancy  of  the  premises,  an  1 
had  been  thus  in  possession  since  tbc  tax 
deed  was  issued.  Certain  offers  of  evidence 
on  the  part  of  the  plaintiff,  intended  to  dis- 
close defects  In  the  tax  title,  were  reject- 
ed, which,  however,  need  not  be  cousidert^, 
in  view  of  the  plaintifTs  failure  to  prove 
either  title,  or  possession  from  wblcb  title 
might  have  been  presumed. 

The  mortgage  assignments  were  properly 
excluded,  having  no  relevancy  to  the  isstie 
of  ownership  in  fee  tendered  by  plaintiff's 
complaint.  Hence  there  was  nothing  to 
warrant*the  court  in  finding  that  the  plain- 
tiff had  any  interest  in  or  claim  upon  the 
property.  The  rules  of  evidence  appliciil.le 
to  actions  Involving  adverse  claims  to  real 
property  received  careful  attention  in  Week« 
V.  Cranmer  (8.  D.)  95  N.  W.  876;  Id.,  loi 
N.  W.  32.  In  the  first*  decision  the  court 
said:  "It  seems  to  be  well  settled  that  a 
party  alleging  title  In  fee  simple  in  him- 
self, when  denied  by  the  answer,  must  f-hnw 
a  chain  of  title  from  the  paramount  source, 
unless  it  clearly  apjiears  by  the  pleadings 
that  both  parties  claim  from  the  same  com- 
mon grantor.  Such  is  the  rule  In  actions 
for  the  recovery  of  real  property,  formerly 
known  as  'actions  of  ejectment,"  and  we  ^i-e 
no  reason  why  the  same  rule  should  not  In.- 
aiipliiMl  to  actions  to  quiet  title.  2  Grtv.i;. 
on  Ev.  I  mi;  Miller  v.  L.  I.  R.  Co.,  71  N.  Y. 
38!)."  On  rehearing,  the  subject  of  .ncii-.a! 
possession  as  prima  facie  evidence  of  tit.'e 
was  considered.  Each  decision  is  coiisUt- 
ent  with  the  other,  though  based  on  a  dif- 
ferent supposed  state  of  facts,  and  each  c»r- 
rc<'tly  determines  the  law  applicable  to  ;!.•• 
case  at  bar.  As  It  does  not  appear  that 
the  parties  claimed  title  from  the  sr.t.i-' 
grantor,  as  the  plaintiff  was  not  in  im*- 
session  and  failed  to  connect  himself  with  the 
paramount  title,  and  as  defendants  were 
In  actual  possession,  the  learned  clror.it 
i  court  was  clearly  right  in  concluding  that 
the  defendant  Gogglns  owns  the  promises  in 
fee,  that  he  Is  entitled  to  possession,  th.nt 
plaintiff  is  not  entitled  to  possession,  anl 
that  Gogglns  should  have  title  quieted  in 
him  as  against  the  plaintiff,  and  all  per- 
sons claiming  through  or  under  the  latter. 
Its  Judgment  is  afflrnicd. 
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la  n  SANDON'S  WILL. 

SAKDON  V.  SANDON. 

(Supreme  Coart  of  Wisconsin.    Jan.  10,  1905.) 

WILIJS  —  ATTBB-BOBN    OHILDBEN— OMISSION    TO 

KKHTIOK  —  XTIDKNCB  —  IZTBINSIO  CIB- 

CUliaTANCKS— ADOPTION— VAXIDITY. 

1.  Rev.  St.  1898,  f  2286,  provides  that  a  child 
bom  after  the  making  of  his  j>areDt'8  will,  for 
irhom  no  provision  is  made  m  the  will,  shall 
share  in  the  estate  as  if  the  parent  had  died  in- 
testate, onless  it  appears  from  the  will  that  the 
parent  intended  to  malce  no  provision  for  such 
child.  Sections  4021-4024  provide  for  the  'adop- 
tion of  children  by  legal  proceedings,  and  the 
last  section  declares  that  a  child  so  adopted 
shall  be  deemed,  for  the  purposes  of  Inheritance 
and  all  other  legal  purposes,  the  same  as  if  he 
bad  been  bom  in  lawful  wedlock.  Held,  that  a 
child  legally  adopted  after  her  adoptive  father 
had  made  a  will,  which  made  no  mention  of  or 
provision  for  her,  was  entitled  to  share  In  the 
father's  estate,  as  if  he  had  died  Intestate. 

2.  Under  Rev.  St.  1898,  g  2286,  providing  that 
a  child  boTD  after  the  making  of  his  parent's 
will,  for  whom  no  provision  is  made  in  the  will, 
shall  have  the  same  share  in  testator's  estate  as 
if  he  had  died  intestate,  unless  it  appears  from 
the  will  that  testator  intended  to  make  no  pro- 
vision for  such  child,  extrinsic  evidence  of  the 
circumstances  surrounding  the  testator  when 
the  will  was  made  may  be  considered,  to  ascer- 
tain hi.s  meaning  and  intention,  where  the  will 
Is  ambiguous,  but  not  if  it  la  plain  and  certain 
on  its  face. 

3.  Declarations  of  testator  concerning  the 
making  of  a  will,  and  as  to  his  intent  concern- 
ing a  child  subsequently  adopted,  are  inadmis- 
sible to  show  testator's  intent  with  regard  to 
■uch  child,  under  Rev.  St.  1898,  §  2286,  provid- 
ing that  an  after-born  child  for  whom  no  provi- 
sion is  made  in  the  will  shall  share  in  the  estate 
as  if  testator  had  died  intestate  unless  it  is  ap- 
parent from  the  will  that  testator  intended  to 
make  no  provision  for  such  cbild. 

4.  Where  an  order  for  the  adoption  of  a  child 
■trictly  follows  the  provisions  of  Rev.  St.  1898, 
i  4023.  providing  the  contents  of  such  order,  it 
is  immaterial  to  the  validity  of  the  adoption  that 
it  f.iils  further  to  recite,  in  the  language  of  sec- 
tion 4024,  that  the  natural  parents  of  the  child 
shall  be  deprived  of  all  legal  rights  respecting 
the  same. 

A]K>eal  from  Circuit  Conrt,  Dane  County; 
B.  Ray  Stevens,  Judge. 

lu  the  matter  of  the  will  of  Robert  San- 
don,  deceased.  From  a  judgment  of  tbe  dr- 
cult  court  affirming  a  Judgment  of  tlie  coun- 
ty court  wiiicb  ruled  that  Ellen  V.  Sandon, 
who  appeared  by  F.  D.  Wynne,  her  guardian 
ad  litem,  was  entitled  to  a  distributiTe  shore 
of  the  estate,  Ellen  L.  Sandon,  executrix 
of  the  will,  appealed.    Affirmed. 

Robert  Sandon  died  April  7,  1S02,  ieaying 
a  will  executed  May  14,  1894,  which  was  duly 
probated  September  3,  IOCS.  He  left  sur- 
Tiring  his  widow  and  two  married  daugh- 
ters; also  an  adopted  daughter  named  Ellen 
Victoria,  who  liad  been  adopted  by  due  legal 
procedure  May  23,  1894.  By  his  will,  after 
making  sundry  special  bequests  to  liis  wife 
and  daughters,  his  grandchildren,  and  cer- 
tain religious  societies,  he  left  the  residue 
of  Ills  property  to  bis  wife,  whom  he  ap- 
pointed his  executrix.  The  will  made  no 
mention  of  the  adopted  child,  Ellen.  On  ap- 
plication by  said  adopted  child  to  the  comity 
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court  for  her  dlstribntlTe  share  of  tbe  estate, 
the  county  court  ruled  that  she  was  entitled 
to  the  same  share  of  the  estate  as  if  the 
testator  had  died  Intestate.  This  judgment 
was  confirmed  by  the  drcmt  conrt,  and  the 
executrix  appeals. 

O.  S.  Martin  and  R.  M.  Bashfoi;d,  for  ap- 
pellant Frank  B.  Wynne  (Olln  &  Butler,  of 
counsel),  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
Section  2286,  Rev.  St  1898,  provides  that 
"when  any  child  shall  be  bom  after  the 
making  of  Iiis  parent's  will  and  no  provision 
shall  be  made  therein  for  him  such  child 
shall  have  tbe  same  share  in  the  estate  of 
the  testator  as  if  he  had  died  Intestate;  and 
the  share  of  such  child  shall  l>e  assigned  to 
Mm  as  provided  by  law  In  case  of  intestate 
estates  unless  it  shall  be  apparent  from  the 
will  ttiat  It  was  the  Intention  of  the  testa- 
tor that  no  provision  should  be  made  for  such 
child."  This  section  appeared  in  the  Revised 
Statutes  of  1819  (section  26,  c.  66),  and  has 
remained  unchanged  since  that  time.  Sec- 
tions 4021-4024,  Rev.  St  1898,  provide  for 
the  adoption  of  children  by  legal  proceed- 
ings, and  section  4024  declares  that  "a  child 
so  adopted  shall  be  deemed,  for  tbe  purposes 
of  inheritance  and  succession  by  such  child 
*  *  *  and  all  other  legal  consequences 
and  incidents  of  the  natural  relation  of  par- 
ents and  clilldren  tbe  same  to  all  intents  and 
purposes  as  if  the  cliild  bad  been  bom  in 
lawful  wedlock  of  such  parents  by  adoption," 
with  an  exception  not  affecting  tbe  present 
inquiry.  This  court  held  in  Glascott  v. 
Bragg,  111  Wis.  605,  87  N.  W.  853,  56  L.  R. 
A.  258,  that  a  legal  adoption  under  this 
statute  was  equivalent  save  for  the  exception 
noted,  to  the  birth  of  a  child  in  wedlock.  In 
the  present  case  there  is  no  question  as  to 
the  legal  adoption  of  the  child,  Ellen,  after 
the  making  of  the  will.  The  will  is  plain  and 
unambiguous,  and  distributes  the  entire  es- 
tate of  the  testator  to  certain  devisees  and 
legatees,  making  no  mention  of  the  child 
subsequently  adopted.  In  this  situation,  we 
are  unable  to  see  how  it  can  be  said  to  be 
"apparent  from  the  will  that  it  was  the  in- 
tention of  the  testator  that  no  provision 
should  be  made  for  such  child."  There  is 
nothing  witliin  the  four  comers  of  the  writ- 
ten will  which  gives  any  Intimation  of  the 
wish  of  tbe  testator  with  regard  to  an  after- 
born  child.  As  said  in  Bresee  v.  Stiles,  22 
Wis.  120,  "we  are  not  permitted  to  look  out- 
side of  the  will  to  ascertain  tbe  purpose  of 
the  testator  upon  this  point"  Trae,  if  a  will 
contain  ambiguous  language,  which  may  or 
may  not  refer  to  an  unborn  child,  ez.trinsic 
evidence  of  the  drcnmstances  surrounding 
the  testator  when  the  will  was  made  may  be 
resorted  to  for  the  purpose  of  ascertaining  the 
meaning  and  intention  of  such  language. 
V«rrinder  v.  Winter,  98  Wis.  287,  73  N.  W. 
1007.  When  that  meaning  is  ascertained,  it 
is  deemed,  in  legal  effect,  to  be  the  mean- 
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Ing  expressed  In  the  will  itself.  In  re  Dou- 
ges'  Estate,  103  Wis.  497,  79  N.  W.  780,  74 
Am.  St.  Rep.  885.  The  Instrument,  as  writ- 
ten, has  simply  been  construed.  Nothing 
has  been  added  or  changed.  Lawrence  y. 
Barber.  116  Wis.  294,  93  N.  W.  30.  In  brief, 
the  rule  Is  that  such  extrinsic  evidence  may 
be  recelred  to  aid  in  determining  whether 
any  doubtful  language  In  the  will  shows  an 
intention,  but  cannot  be  received  to  add  such 
intention  to  a  will  plain  and  certain  upon  Its 
face.  The  evidence  relied  upon  to  show  such 
intention  was  principally  evidence  of  declara- 
tions by  the  testator  concerning  the  making 
of  a  will,  and  as  to  his  intention  concerning 
the  child's  relation  to  his  estate;  and  it  is 
very  clear  that  such  testimony  is  Inadmissi- 
ble, even  if  it  were  a  case  where  surround- 
ing circumstances  were  admissible  to  throw 
light  upon  the  intent. 

It  is  argued  that  the  order  of  adoption  is 
Insufficient,  because  it  does  not,  in  terms, 
deprive  the  natural  parents  of  "all  legal 
rights  whatsoever  respecting"  the  child. 
This  claim  is  untenable.  It  Is  true  that  sec- 
tion 424,  supra,  provides  that  "the  natural 
parents  of  such  child  shall  be  deprived  by 
such  order  of  adoption  of  nil  lesnl  rlfihts 
whatsoevei'  respecting  such  child,"  etc.,  but 
It  is  quite  certain  that  this  is  simply  a  state- 
ment of  the  legal  effect  of  the  order  when 
made.  Section  4023  specifically  provides  the 
contents  of  the  order,  and  the  directions 
therein  contained  were  strictly  followed  in 
the  order  made. 

Judgment  affirmed. 


JACOBS  et  al.  v.  QUEEN  INS.  CO.  et  «1. 

(Supreme  Court  of  Wisconsin.     Jan.  10,  1905.) 

INStTBANCE — EVIDENCE — UAKULESS    EBBOB — AP- 
PEAI/— BECONSIDERATION— EQUAI,  DIVI- 
SION   OF   JUSTICES— ArFIBMAKC*. 

1.  Where  both  parties  appealed  from  certain 
judgments  in  a  consolidated  action,  and  one  of 
the   justices   of   the    Supreme   Court    was   dis- 

3aal!fied,  and  the  remaining  justice*  were  evenly 
ividcd  on  a  (pipstion  vital  to  the  result  on  de- 
fendants' appeals,  the  judgments  on  such  appeals 
would  be  allirnu'd  without  opinion. 

2.  A  case  once  decided  by  the  Supreme  Court 
will  not  be  opened  as  to  questions .  previonsly 
considered,  unless  it  Is  rendered  necessary  by  a 
change  iu  the  views  of  one  or  more  justices 
partiiipiiting  therein. 

3.  Where,  in  an  action  on  certain  fire  policioa, 
it  was  e.'itablished  that  the  building  was  not 
totally  destroyed,  and  the  damage  was  adjusted 
by  arbitration,  as  provided  by  the  policy,  the 
exclusion  of  a  notice  given  by  a  building  in- 
spector of  the  city  in  which  the  building  was 
located,  condemning  the  front  wall  thereof  as 
dangeroufl,  etc.,  which  evidence  bore  alone  on 
the  amount  of  the  loss,  was  harmless. 

Appeal  from  Circuit  Court,  Dane  County; 
E.  Ray  Stevens,  Judge. 

Consolidated  actions  by  Frank  W.  Jacobs 
and  others  against  the  Queen  Insurance 
Company  and  others.  From  a  judgment  in 
favor  of  plaintiffs  against  each  defendant, 
the  defendants  appeal,  and  plaintiffs  appeal 
from  a  judgment  in  their  favor  against  the 


New  Hampshire  Fire  Insurance  Company. 
Judgments  affirmed  on  both  appeals. 

Action  to  recover  on  five  insurance  policies. 
In  March.  1902,  Frank  W.  Jacobs  and  Carrie 
J.  Kitchen  by  will  of  William  Jacobs,  de- 
ceased, became  possessed  of  the  title  in  fee 
of  certain  real  estate  in  the  city  of  Milwau- 
kee including  the  building  thereon.  Jo!>ept 
W.  Hobbins  was  the  executor  of  such  will 
May  1,  1902,  he  procured  of  the  defendant 
insurance  companies  policies  of  insnrunct 
on  such  building  against  loss  by  fire.  I:>:t.'l 
of  such  policies  ran  to  Joseph  W.  Hobbins. 
executor  of  the  estate  of  William  Jacobs, 
deceased,  and  was  in  the  statutory  form  of 
this  state.  September  26,  1002,  Carrie  J. 
Kitchen,  by  an  instrument  duly  witnessed 
and  acknowledged  so  as  to  entitle  the  saa,- 
to  be  recorded  conveyed  the  tindivided  oue- 
haif  of  such  property  to  Frank  W.  Jacobs 
and  said  Joseph  W.  Hobbins,  as  tmstees 
This  language  was  used  in  such  instrument 
as  to  the  title  conveyed  and  the  nature  of 
the  trust: 

"Grant,  bargain  and  sell  to  the  parties  ot 
the  second  part  as  joint  tenants,  and  not  u> 
tenants  in  common,  and  to  their  heirs,  as- 
signs and  successors  In  trust,  for  tbe  term 
of  two  years  from  this  date,"  etc.;  "to  hav*- 
and  to  bold  the  same  as  such  Joint  tenants 
with  all  tbe  privileges  and  appurtenances  tc 
the  same  building  for  the  space  of  two  years 
from  this  date,  but  in  trust,  nevertheless,  for 
the  following  purpose  only,  that  is  to  say: 
such  trustees  shall  take  possession  of  anc 
hold,  use  and  manage  and  control  all  mv 
real  estate  herein  described  and  any  ictc 
which  the  same  may  be  converted,  and  shall 
rent,  lease  and  let  the  same,  pay  for  all  rr>- 
pairs,  assessments  and  taxes  and  insuranoe. 
and  all  lawful  charges,  and  pay  over  to  ire 
all  net  rents  and  profits  therefrom  montbiy 
They  may  also  use  any  money  and  seear;- 
ties  or  means  of  mine  in  their  hands,  for  the 
purpose  of  improving  my  real  property. 
•  •  •  when  so  authorized  in  writing  by 
both  of  ns.  Upon  the  Joint  authority  av.-'. 
request  in  writing  of  the  party  of  the  first 
part  and  Frank  W.  Jacobs  duly  signed  '•5 
both  •  •  •  to  sell  and  convey  as  well 
as  to  mortgage  •  »  •  said  real  »--  ■ 
At  the  expiration  of  tbe  said  term  of  twr 
years,  or  at  my  dcatti  prior  to  that  time,  or 
tlie  death  of  either  trustee,  said  trustee,  ot 
the  survivor  shall  release  and  reconvey  to 
me,  or  to  such  person  or  persons  as  I  mti.r 
by  last  will  and  testament  designate  anc 
appoint,  all  their  right  title  and  interest  ic 
such  real  estate,  •  *,  •  and  in  any  event 
the  right,  title  and  Interest  and  daim  of  sik  ; 
trustees,  shall,  either  upon  the  expiration  of 
said  term  of  two  years,  or  my  death,  or  ibe 
death  of  either  of  them,  absolutely  cea-^ 
and  determine." 

January  21,  1908,  whUe  the  titie  to  the 
property  remained  as  indicated  by  such  trust 
deed,  tbe  building  thereon,  insured  as  afore- 
said, was  wholly  or  partially  destroyed  by 
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fire.  Thereupon  It  was  claimed  that  the  In- 
terests of  Prank  W.  Jacobs  and  Carrie  J. 
Kltchell,  whether  that  of  the  lattM*  was  held 
by  herself  or  by  the  tmstees  under  said  trust 
.  deed,  were  corered  by  said  policies.  The  to- 
tal amount  of  the  face  of  the  insurance  poli- 
cies was  $15,000.  Such  proceedings  were 
duly  taken  as  were  necessary  to  fix  the  lia- 
bility of  said  Insurance  companies  under  said 
policies,  If  they  were  liable  in  any  event 
under  the  circumstances.  There  being  a  dis- 
agreement between  the  parties  interested  as 
to  the  amount  of  the  loss  by  due  proceed- 
ings It  was  determined  by  arbitration  to 
be  $7,834.32.  Plaintift  in  due  time  commen- 
ced an  action  against  each  company  to  recov- 
er on  the  policy  Issued  by  It,  the  aggregate 
loss  claimed  being  $9,949.47.  The  five  ac- 
tions were  subsequently  consolidated  Into  one 
under  section  2609a,  Rev.  St.  1898.  The  de- 
fendants answered  severally  alleging,  among 
other  things,  the  following:  The  policy  in- 
sured against  loss  by  Are  Joseph  W.  Hob- 
bins,  as  executor.  He  was  not  either  as 
executor,  or  otherwise,  at  the  time  of  the 
Issuance  of  the  jwllcy  or  thereafter,  up  to 
and  Inclusive  of  the  happening  of  the  fire, 
the  unconditional  sole  owner  of  the  building 
insured,  and  the  ground  upon  which  It  stood, 
by  reason  whereof  the  condition  of  the  poli- 
cy was  breached  and  It  was  rendered  Invalid 
under  this  condition  thereof: 

"This  entjre  policy,  unless  otherwise  pro- 
vided by  agreement  endorsed  hereon  or  add- 
ed hereto,  shall  be  void  •  •  •  if  the  In- 
terest of  the  insured  be  other  than  the  un- 
conditional and  sole  ownership,  or  if  the  sub- 
ject of  the  insurance  be  a  building  on  ground 
not  owned  by  the  Insured  In  fee  simple." 

The  policy  was  also  fatally  breached  as 
to  such  condition  because  the  building  was 
not  on  ground  owned  by  the  insured  in  fee 
simple,  and  because  a  material  part  thereof, 
to  wit,  the  north  20  Inches,  as  to  the  undi- 
vided one-halt,  was  owned  In  fee  simple  hy 
piirties  other  than  those  insured  under  the 
policy.  The  making  of  the  trust  deed  here- 
tofore mentioned  fatally  breached  this  con- 
'dition  of  the  policy: 

"This  entire  policy,  onless  provided  by 
agreement  endorsed  hereon  or  added  hereto, 
shall  be  void,  if  any  change  other  than  by 
the  dentil  of  the  Insured,  takes  place  in  the 
Interest,  title  or  possession  of  the  subject 
of  the  Insurance,  except  change  of  occupants, 
without  incre.^se  of  hazard,  whether  by  legal 
process,  or  judgment,  or  voluntary  act  of 
the  Insured,  or  otherwise." 

January  6,  1903,  the  policy  was  duly  as- 
signed and  title  thereto  transferred  by  the 
Wane  county  circuit  court  to  Frank  W.  Ja- 
cobs and  Carrie  J.  Kltchell,  and  was  also 
signed  by  said  Carrie  J.  Kltchell,  fatally 
breaching  this  condition  of  the  policy: 

"This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  endorsed  hereon,  or  add- 
ed hereto,  shall  be  void  •  •  *  if  this 
policy  be  assigned  before  the  loss." 


The  answer  further  pleaded  the  arbitra- 
tion clause  of  the  policy  and  appropriate  pro- 
ceedings thereunder  whereby  the  loss  upon 
the  building  was  in  due  form,  as  alleged,  de- 
termined by  the  arbitrators  to  be  $7,834.3Z 

The  trial  resulted  la  a  spedai  verdict,  as 
follows: 

(1)  Under  tlie  designation  "Joseph  W.  Hob- 
bins,  Executor,"  the  defendants,  through 
their  agents,  at  the  time  the  policies  were 
issued,  understood  that  the  interests  of  plain- 
tiffs Kltchell  and  Jacobs  In  the  property, 
were  Insured  thereby. 

(2)  The  building  was  not  wholly  destroyed 
by  fire. 

(3)  The  direct  damage  and  loss  to  the 
building  by  fire  was  $7,818.4.5. 

(4)  The  award  by  the  arbitrators  is  valid. 
Thereupon    such    proceedings    were    duly 

taken  that  a  separate  Judgment  was  render- 
ed In  plaintiffs'  favor  against  each  defendant 
for  Its  due  proportion  of  such  loss.  The 
necessary  motions  and  objections  were 
made,  rulings  taken  thereon,  and  exceptions 
saved  thereto  to  preserve  for  review  the 
trial  court's  decision  adverted  to  tn  the  opin- 
ion. Each  defendant  appealed.  Plaintiffs 
appealed  from  the  judgment  In  their  favor 
against  the  New  Hampshire  Fire  Insurance 
Company. 

Van  Dyke,  Van  Dyke  &  Carter  (John  M. 
Olln,  of  counsel),  for  appellants.  Sanborn  & 
Sanborn,  for  respondents. 

MARSHAL^  J.  (after  stating  the  facts). 
In  this  case  because  of  interest  of  near  rela- 
tives In  the  result,  the  Chief  Justice  deemed 
it  Improper  for  him  to  participate.  The  re- 
maining justices  being  equally  divided  on  a 
question  vital  to  the  result  on  defendants' 
appeals,  the  judgments  as  to  such  appeals 
must  be  affirmed  ex  necessitate.  Justices 
WINSLOW  and  DODGE  concur  with  the  de- 
cision of  the  trial  court,  while  Justice  SII-> 
BECKER  and  the  writer  entertain  a  differ- 
ent opinion.  In  harmony  with  an  unwrit- 
ten rule  for  the  treatment  of  such  situations 
no  opinion  will  be  hied. 

It  seems  best  to  say  for  the  guidance  of 
counsel  that  there  Is  a  further  unwritten  rule 
in  this  court,  that  a  case  once  decided  will 
not  be  opened  as  to  questions  already  con- 
sidered, unless  that  is  rendered  necessary  by 
a  change  in  the  views  of  one  or  more  jus- 
tices, participating  In  the  matter  at  first. 

On  plaintiffs'  appeal  error  Is  assigned  be- 
cause the  court  ruled  out  a  notice  given  by 
the  building  Inspector  of  Milwaukee  con- 
demning as  dangerous  the  front  wall  of  the 
building  and  ordering  it  to  be  taken  down. 
It  was  claimed  that  such  dangerous  charac- 
ter was  caused  by  the  Are.  Prior'  to  such 
offer  evidence  was  received  showing  that  the 
Inspector  was  duly  authorized  in  such  cases 
to  impose  upon  the  owner  of  a  building  the 
duty  to  take  down  dangerous  walls.  The 
bearing  of  the  evidence  was  on  the  amount 
of  loss  to  the  building  caused  by  the  fire. 
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It  seems  to  have  been  established  b^Mid 
reasonable  controvei^y  that  the  building  was 
not  totally  destroyed  and  therefore  under  the 
terms  of  the  policy  the  damages  to  the 
structure  were  a  proper  subject  for  adjust- 
ment by  arbitration,  and  were  bo  adjusted. 
That  being  the  case  no  question  in  regard 
to  the  matter  tras  open  (or  consideratibn 
upon  the  trial  in  the  absence  of  evidence 
-warranting  a  finding  that  the  arbitrators  act- 
ed fraudulently  or  outside  their  Jurisdiction. 
F'ox  y.  Masons*  Frat.  Accident  Association 
of  America,  90  Wis.  390-395,  71  N.  W.  363; 
Joyce  on  Insurance,  H  3248-3253.  On  all 
questions  of  fact  in  that  regard  the  Jury 
found  for  the  defendant  and  It  is  conceded 
that  such  finding  was  warranted  on  the  evi- 
dence produced.  An  examination  of  the  rec- 
ord leads  to  the  conclusion  that  no  other 
finding  could  fairly  have  been  made  and  tliat 
the  evidence  rejected,  had  It  been  introdu- 
ced, would  not  reasonably  have  changed  the 
result.  Therefore  the  ruling  complained  of 
whether  proper  or<iiot  worked  no  barm  to 
the  plaintiff  and  constitutes  no  prejudicial 
eiTor. 

On  plaintiffs'  appeal  the  Judgment  is  af- 
firmed, and  on  defendants'  appeals  the  Judg- 
ments are  affirmed. 

CASSODAY,  C.  J.,  took  no  part 


L0;D  v.  PHILLIPS  et  al. 
(Supreme  Court  of  Wisconsin.    Jan.  10,  1905.) 

DEEDS — BErOBMATION — OBANTEES — NEOUOBNCE 

— FAILUBE  TO   READ— ADEQITATB 

BEUEDT  AT  LAW. 

1.  Plaintiff  alleged  that  defendant  obtained 
plaintiffs  land,  and  an  obligation  for  $2,500, 
secured  by  a  mortgage  on  land  conveyed  to 
plaintiff  in  exchange  therefor,  by  representing 
that  there  was  but  a  small  incombranoe  on  the 
land  conveyed  to  plaintiff,  which  defendant 
would  promptly  pay ;  that  plaintiff  demanded  a 
full  warranty  deed  for  the  laud  conveyed  to  him, 
in  accordance  with  a  blank  presented  to  defend- 
ant's wife,  and,  relying  on  her  promise  to  pre- 
pare such  deed,  accepted,  without  reading,  a 
deed  prepared  by  her  which  excepted  n^prtgage 
indebtedness  from  the  covenant  against  incum- 
brances, and  that,  as  soon  as  the  deed  was  de- 
livered to  plaintiff,  he  permitted  defendant  to 
take  it  on  his  promise  to  hitve  it  recorded  and 
to  "Qx  up"  the  incumbrances ;  that  the  land 
was  actually  incumbered  in  excess  of  one-fourth 
of  its  value ;  and  that  defendant  was  insolvent, 
had  refused  to  pay  off  the  indebtedness,  and  had 
sought  to  dispose  of  plaintiff's  mortgage.  Held, 
that  plaintiSf  was  not  barred  from  relief  in  eq- 
uity under  such  circumstances  by  his  failure  to 
read  the  deed. 

2.  Defendants  being  insolvent,  and  having  at- 
tempted to  transfer  plaintiff's  mortgage  indebt- 
edness, plaintiff  had  not  an  adequate  remedy  at 
law  by  a  suit  for  breach  of  contract. 

Appeal  from  Circuit  Court,  Outagamie 
County ;   John  Qoodland,  Judge. 

Suit  by  John  B.  Loyd  against  John  M. 
Phillips  and  others.  From  a  Judgment  sus- 
taining a  demurrer  to  the  complaint,  plaintiff 
appeals. .  Reversed. 


The  plaintiff,  for  a  caiue  of  action,  plead- 
ed the  following.  In  effect: 

January  12,  1903,  plaintiff  owned  lands  In 
Outagamie  county, .  Wis.,  (specifying  tiie 
aame^  of  the  value  of  $3,000,  Incumbered  to 
the  amount  of  $1,000.  Defendant  John  M. 
PlillUps  then  owned  lands  in  the  same  conn' 
ty,  (specifying  the  same.)  The  latter  repre- 
■ented  to  the  former  that  there  was  a  small 
Incumbrance  on  his  land,  which.  In  the  event 
of  bis  trading  the  same  for  plaintllTs  land, 
he  would  fix  up  within  a  few  days.  Relying 
thereon  plaintiff  made  a  verbal  agreement 
with  defendant  to  the  effect  that  the  latter 
should  clear  the  inciunbrance  from  bis  land 
and  convey  the  same  to  the  former  in  consid- 
eration of  a  mortgage  back  to  secure  payment 
to  blm  by  plaintiff  a  specified  sum  in  the  fu- 
ture of  |2,500  and  a  clear  deed  of  the  lat- 
ter's  land.  Upon  said  agreement  being  made 
defendant  suggested  a  meeting  at  bla  house 
to  consummate  the  same,  be  to  obtain  the 
presence  of  a  Justice  of  the  peace  to  take  the 
acknowledgment  of  the  papers.  Plaintiff 
acting  thereon  visited  defendant's  house. 
whereupon  the  iatter's  wife,  said  defendant 
Ada  Phillips,  undertook  to  draft  the  deeds 
and  mortgage,  suggesting  that  she  had  writ- 
ten the  descriptions  of  her  husband's  land 
many  times  and  was  better  able  to  draw  the 
deed  thereof  correctly  than  any  one  else. 
Thereupon  plaintiff's  wife  In  his  behalf  said 
that  a  full  warranty  deed  according  to  a 
form  exhibited  by  her  was  what  he  required, 
to  which  said  Ada  Phillips  replied  that  she 
would  make  the  deed  that  way.  Thereuiwn 
she  prepared  the  papers  for  execution.  That 
being  done  all  were  executed,  A.  G.  MoKee, 
a  Justice  of  the  peace,. taking  the  adcnowledg- 
menta.  Plaintiff  relying  upon  the  assurances 
given  by  said  Ada  Phillips,  as  aforesaid, 
completed  the  trade  without  reading  the  deed 
given  him  by  said'  John  M.  Phillips.  As 
soon  as  the  papers  were  executed  said.  John 
M.  Phillips  was  permitted  to  take  thena  into 
Us  possession  upon  his  promise  that  be  would 
send  them  for  record  and  fix  up  the  Incum- 
brance upon  the  property  conveyed  to  plain- 
tiff 80  that  the  same  would  be  free  from  all 
Incumbrances.  The  latter  did  not  again  see 
the  deed  given  to  him  until  some  time  in  tbe 
spring  of  1903,  when  he  discovered  tbat  in- 
stead of  being  in  accordance  with  tbe  ander- 
standing,  the  covenant  against  incumbrances 
excepted  mortgage  indebtedness.  Wherenii- 
on  he  applied  to  said  John  M.  Phillips  to 
clear  off  such  indebtedness  and  was  assured 
that  it  would  soon  be  done.  Had  plaintiff 
known  when  the  papers  were  executed  that 
the  deed  to  him  was  not  drawn  in  acconl- 
ance  with  tbe  agreement,  he  would  not  have 
completed  the  trade.  There  were  in  fact 
upon  the  property  conveyed  to  him  two  mort- 
gages, one  for  $000,  and  one  for  $1,400.  Said 
John  M.  Phillips  has  refused  and  neglected  I 
to  pay  off  and  discharge  the  same  as  be 
agreed  to  do.  He  la  financially  Irresponsible. 
He  has  made  efforts  to  sell  tbe  said  $2.oOO 
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Irreparable  damage. 

Upon  such  facts  plaintiff  prayed  for  Judg- 
ment reducing  the  $2,500  mortgage  to  the 
amount  of  the  Incumbrance  upon  the  land 
couveyed  to  blm,  as  stated.  He  further 
prayed  for  an  injunction  restraining  said 
Phillips,  pending  a  decision  in  the  case,  from 
selling  the  said  $2,500  mortgage,  and  further 
prayed  for  such  additional  relief  as  to  the 
court  might  seem  Just 

The  defendants  demurred  generally  to  the 
complaint.  The  demurrer  was  sustained  and 
plaintiff  appealed. 

Weed  &  Van  Doren,  for  appellant  Oliyer 
H.  Day,  for  respondents. 

MARSHALL,  J.  (after  stating  the  facts). 
The  facts  alleged  in  the  complaint  make  a 
good  case  for  the  interference  of  equity  Ju- 
risdiction. Respondent  obtained  appellant's 
land  and  obligation  for  $2,500,  secured  by  a 
mortgage  on  land  conveyed  to  appellant  in 
exchange  tberefor,  by  representing  that  there 
was  but  a  small  incumbrance  upon  the  latter 
land  which  he  would  promptly  pay  off.  In- 
stead of  the  incumbrance  being  small,  it  was 
in  excess  of  one-fourth  of  the  value  of  the 
property.  If  we  concede  for  the  purposes  of 
the  case,  that  appellant  was  so  negligent  re- 
specting his  interest  .in  that  he  omitted  to 
inform  himself  as  to  the  amount  of  the  in- 
cumbrances, that  Judicial  remedies  should  not 
be  afforded  blm  to  redress  the  wrong  com- 
plained of  .so  far  as  produced  by  the  false 
representations  referred  to,  yet  there  is  the 
mistake,  or  something  worse,  on  respondent's 
part,  in  that  his  agent  In  his  presence,  while 
assuring  appellant  that  she  would  prepare 
the  deed  to  be  executed  by  respondent  In  ac- 
cordance with  a  form  placed  before  her, 
which  consisted  of  a  deed  with  full  core- 
nauta,  inserted  in  the  draft  in  the  cove- 
nant against  incdmbrances  an  exception  as 
to  mortgage  indebtedness.  It  is  difficult  to 
see  why  a  court  of  equity  should  not  relieve 
appellant  from  the  effects  that  might  other- 
wise flow  from  that  serious  departure  from 
the  agreement  since  without  such  relief  ap- 
pellant would  be  left  remediless  for  the 
wrong.  Slight  circumstances  excusing  appel- 
lant's failure  to  examine  the  deed  before  ac- 
cepting it  are  sufficient  to  prevent  its  being 
held,  as  a  matter  of  law,  that  be  was  Inex- 
cusably negligent  in  that  regard  precluding 
any  successful  appeal  on  bis  part  to  the 
courts  for  redress.  Boswick  v.  Mutual  Life 
Ins.  Ca,  lie  Wis.  392,  89  N.  W.  538.  92  N.  W. 
246.  Such  circumstances  abundantly  appear 
In  the  allegations,  that  appellant  intrusted 
tbe  drawing  of  the  deed  to  respondent's  agent 
as  indicated;  that  in  the  face  of  a  full  un- 
derstanding of  tbe  matter  she  failed  to  draw 
It  In  conformity  thereto;  that  respondent 
obtained  possession  of  the  paper  so  soon  after 
tbe  execution  thereof  as  to  leave  appellant 


mediately  on  record,  at  the  same  time  assur- 
ing him  that  the  incumbrance  should  be 
speedily  paid  off.  Respondent  suggests  that 
since  payment  of  the  mortgage  indebtedness 
was  not  made  a  condition  precedent  to  con- 
summating the  trade,  his  promise  being  taken 
instead,  the  delay  in  redeeming  such  promise 
or  refusal  to  do  so,  was  a  mere  breach  of  con- 
tract for  the  redress  of  which  legal  remedies 
are  amply  sufficient,  hence  that  equity  juris- 
diction should  not  lend  its  aid  in  the  matter. 
In  that  counsel  fails  to  give  proper  effect  to 
the  material  circumstances,  that  respondent 
is  Insolvent;  that  the  $2,500  mortgage  may 
be  by  him  transferred,  and  that  respondent 
threatens  to  do  that  which,  if  it  were  to  oc- 
cur, would  render  courts  of  law,  and  equity 
as  well,  incapable  of  protecting  appellant 
from  the  consequences  of  the  fraud  or  mis- 
take. Assuming  as  we  must  that  all  the  al- 
legations are  true  they  exhibit  a  situation 
rendering  legal  remedies  entirely  inefficient 
to  redress  the  wrong  complained  of.  To  shut 
the  doors  of  equity  to  appellant  would  vio- 
late the  fundamental  principle  thereof,  that 
equity  suffers  no  wrong  rising  above  mere 
moral  transgressions  to  go  unredressed  In 
face  of  a  seasonable  clean-handed  application 
to  it  for  a  remedy. 

The  order  sustaining  the  demurrer  Is  re- 
versed, and  the  cause  remanded  for  fiu'ther 
proceedings  according  to  law. 


BADGER  LUMBER  CO.  v.  STERN  (BATES. 
Oarnlshee). 

(Supreme  Court  of  Wisoonsin.    Jan.  10,  1905.) 

OAaNISHSIXNT— ATTACHlfERT    OF  JOItfV    DEBT— 

If  A&BISD  WOUEN — PBOPEBTT  BIOBT8 — 

APPEAL. 

1.  Under  Rev.  St  1898,  «  2765,  authorizing 
the  principal  defendant  to  defend  the  proceed- 
incB  against  the  garnishee  on  any  ground  upon 
wnlch  the  garnishee  might  defend  the  same,  the 
principal  defendant  may  appeal  from  a  judg- 
ment against  tbe  garnishee. 

2.  A  debt  dae  jointlv  to  the  principal  defend- 
ant and  another  or  others  cannot  be  reached  by 
garnishment  hi  an  action  against  defendant 
alone. 

a  Under  Rev.  St  1898,  SS  2341-2345,  relative 
to  the  property  rights  of  married  women,  an 
Indebtedness  owing  to  a  husband  and  wife  can- 
not be  reached  by  garnishment  In  an  action 
against  the  husband  alone. 

4.  An  averment  by  way  of  conclusion  in  a  gar- 
nishee's answer  that  he  la  indebted  to  defend- 
ant Is  superseded  by  a  subsequent  statement  of 
fact  that  such  indebtedness  is  upon  a  written 
contract  whereby  the  garnishee  agreed  to  pay  a 
sum  of  money  to  defendant  and  another. 

Appeal  from  Circuit  Court  Sbawano  Coun- 
ty; John  Goodland,  Judge.. 

Action  by  the  Badger  Lumber  Company 
against  Richard  Stern,  with  William  Bates 
as  garnishee.  From  a  judgment  against  the 
garnishee,  defendant  Stern  appeals.  Re- 
versed. 


ant  Bates;  that  Bates,  as  such  gt^misbee,  an- 
swered to  the  effect  that  he,  as  such  gar- 
nishee, was  Indebted  to  the  defendant  Rich- 
ard, and  that  such  Indebtedness  was  incur- 
red May  21,  1903,  by  his  entering  Into  a  writ- 
ten agreement  with  Richard  Stern  and  Anna 
Stern,  his  wife,  wherein  and  whereby  h« 
agreed  to  pay  said  Richard  and  Anna  Stem 
$300,  for  which  they,  when  such  sum  should 
be  fully  paid,  were  to  convey  to  him  the  40 
acres  of  land  therein  described;  that  said 
sum  was  to  be  paid  In  12  several  Install- 
ments, of  $25  each,  payable  on  the  2l8t  day 
of  May,  July,  September,  November,  Janu- 
ary, and  March  of  each  year,  until  fully  paid, 
the  first  Installment  being  payable  May  21, 
1903;  that  four  of  such  payments  had  been 
made  prior  to  the  service  of  the  garnishee 
summons,  and  that  eight  payments,  aggre- 
gating the  sum  of  $200,  remained  to  be  paid; 
that  he  had  the  option  of  paying  at  any  time; 
that  such  indebtedness  was  absolute,  and  not 
subject  to  any  contingency,  but  was  not  to 
bear  interest;  that  otherwise  he  had  no  prop- 
erty or  effects  belonging  to  Richard  Stern. 
Judgment  by  default  having  been  entered  In 
favor  of  the  plaintiff  and  against  Richard 
Stern  for  $270.05,  with  costs,  and  the  answer 
of  the  garnishee  not  having  been  traversed, 
but  accepted  and  taken  by  the  plaintiff  as 
time,  and  the  cause'  having  been  submitted 
and  tried  upon  such  answer,  thereupon  the 
court  found  that  Bates  was  liable  to  the 
plaintiff  for  the  amount  of  such  indebtedness 
In  the  sum  of  $200,  and  ordered  Judgment  to 
be  entered  In  favor  of  the  plaintiff  and 
against  Bates  for  that  amount,  less  $3  for 
costs  in  favor  of  Bates  as  such  garnishee. 
From  the  Judgment  entered  against  the  gar- 
nishee accordingly,  the  principal  defendant, 
Richard  Stem,  brings  this  appeal. 

Weed  &  Van  Doren,  for  appellant  F.  T. 
King,  for  respondent. 

OASSODAY,  C.  J.  (after  Btatlng  the  facts). 
It  was  competent  for  the  principal  defendant, 
Richard,  to  appeal  from  the  Judgment  against 
the  garnishee.  SecUon  2765,  Rev.  St.  1898; 
Veitch  V.  Cebell,  105  Wis.  281,  81  N.  W.  411, 
78  Am.  St  Rep.  914;  Schomberg  H.  L.  Co. 
V.  Engel,  114  Wis.  273,  90  N.  W.  177.  What- 
ever may  be  the  rule  in  other  Jurisdictions, 
it  1b  well  settled  in  this  state  that  a  debt  due 
Jointly  to  the  principal  defendant  and  anoth- 
er or  others  cannot  be  reached  by  garnish- 
ment In  an  action  against  such  defendant 
alone.  Singer  v.  Townsend,  53  Wis.  226,  10 
N.  W.  365.  This  Is  In  harmony  with  the 
great  weight  of  authority.  We  cite  a  few 
cases  only:  Tric&ett  v.  Moore,  Zi  Kan.  755, 
759,  10  Pac.  147,  and  cases  there  cited; 
Hawes  v.  Waltham,  18  Pick.  451;  Stillings 
V.  Young,  nil  .Mass.  2S7,  37  .\.  K  17.''.:  Ken- 
nedy V.  McLellau,  76  Mich.  598,  43  N.  W.  641; 


Eng.  Bncy.  I^w  (2d  Ed.)  798,  and  cases  there 
cited.  With  the  extended  rights  given  to 
married  women  by  our  statutes,  we  perceive 
no  reason  why  the  same  rule  should  not  ap- 
ply to  an  indebtedness  owing  by  the  ga^ 
nlshee  to  husband  and  wife.  Sections  2341, 
2345,  Rev.  St  1898;  Dayton  v.  Walsh,  47 
Wis.  113.  2  N.  W.  65,  32  Am.  Rep.  757;  Bar- 
ker V.  Lynch,  75  Wis.  624,  44  N.  W.  828: 
Gallagher  t.  MJelde,  98  Wis.  513,  74  N.  W. 
340,  and  cases  there  cited;  Kendall  t.  Beau- 
dry,  107  Wis.  180,  83  N.  W.  314.  True,  tbe 
answer  of  the  garnishee  states,  as  a  conclu- 
sion, that  he  "was  and  Is  now  indebted 'to  tht 
defendant  Richard  Stem";  but  that  is  imme- 
diately followed  by  stating  the  fact  thai 
"such  Indebtedness"  was  upon  the  written 
contract  mentioned,  wherein  and  whereby  ht 
"agreed  to  pay  said  Richard  Stem  and  Amu 
Stem  the  sum  of  $300,"  etc.  Such  statement 
of  fact  supersedes  such  general  conclosloo. 

The  Judgment  of  the  circuit  court  against 
the  garnishee  is  reversed,  and  the  cause  li 
remanded,  with  direction  to  dismiss  the  gar- 
nishee action. 


MONSON  V.  LEWIS. 
(Supreme  Court  of  Wisconsin.    Jan.  10,  1906.) 

ASSAULT    AND    BATTEBT— JUSTIMCATIOSt — BC»- 
DBN  OF  PBOOF. 

1.  Where  plaintiff.  In  working  on  a  highwar- 
had  lawful  possession  of  the  road  acraper,  and 
retained  possession  continuously,  defendant,  tbc 
commissioner  of  highways,  was  not  Justified  In 
using  force  to  take  it  from  him ;  bat  if  plaintiff 
let  ^  of  the  scraper,  and  defendant  took  pos- 
session peaceably,  ha  could  defend  his  posBeauoB 
with  reasonable  force. 

2.  Where  the  battery  and  consequent  damagct 
are  admitted  by  defendant  in  an  action  for  as- 
sault and  battery,  he  has  the  burden  of  provinf 
the  facts  constituting  juatification. 

Appeal  from  Clrcait  Court  Colombia  Cenii' 
t7;    E.  Ray  Stevens,  Judge. 

Action  for  assault  and  battery  by  Ole  N. 
Monson  against  Thomas  Lewis.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

This  is  an  action  to  recover  damages  for 
an  assault  and  battery  by  which  the  plain- 
tiff's arm  was  broken.  The  answer  alleged 
that  at  the  time  of  the  alleged  assault  the 
defendant  was  commissioner  of  highways, 
and  that  while  engaged  in  liis  official  dndea 
the  plaintiff  assaulted  him,  and  while  law- 
fully defending  himself  from  such  assault 
he  bad  ai  personal  encounter  with  the  plain- 
tiff, but  that  the  defendant  acted  only  la 
lawful  self-defense,  and  used  no  more  focoe 
than,  under  tbe  circumstances  was  neces- 
sary, and  that.  If  the  plaintiff's  arm  was 
broken,  it  wag  not  through  any  wrongful  act 

V  1.  See  Assault  and  Batterr,  Tol.  4,   C«nt.  DU-  I 


%vere  worKing  on  ine  mgnway  iine  oeiena- 
ant  being  superintendent  of  blgbways,  and 
tbe  plaintiff  working  under  biiu).  and  tbat 
the  plaintiff  was  handling  an  ordinary  scrap- 
er, tbe  horses  attached  to  tbe  scraper  being 
driven  by  a  third  person;  tbat  the  defendant 
was  not  satisfied  with  tlie  manner  In  which 
the  plaintiff  handled  tbe  scraper,  and  an  al- 
tercation arose  between  tbem.  which  result- 
ed in  a  personal  encounter.  Tbe  plaintiff's 
testimony  tended  to  sbow  that  be  retained 
possession  of  tbe  scraper,  and  the  defendant 
attempted  to  take  tbe  scraper  away  from 
bim,  and  struck  bis  arm  in  tbe  attempt,  by 
which  tbe  arm  was  broken.  Tbe  defend- 
ant's testimony  tended  to  sbow  tbat  during 
tbe  altercation  tbe  scraper  came  to  a  stand- 
still, and  tbat  be  then  discharged  tbe  plain- 
tiff from  tbe  work,  and  tbe  plaintiff  stood 
up  and  let  go  of  the  scraper;  that  tbereupon 
the  defendant  took  hold  of  both  bandies  of 
the  scraper,  and  the  plaintiff  then  tried  to 
take  it  away  from  him,  and  he  (defendant) 
struck  tbe  plaintlfTs  arm  In  defending  bis 
possession  of  the  scraper.  There  was  a  ver- 
dict and  judgment  for  the  defendant,  and 
tbe  plaintiff  appeals. 

Daniel  H.  Grady,  for  appellant  W.  8. 
Stroud,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
There  was  no  doubt,  under  tbe  evidence,  of 
the  fact  tbat  tbe  defendant  struck  tbe  plain- 
tiff and  fractured  bis  arm;  but  tbe  principal 
disputed  question  seemed  to  be  whether  the 
defendant  struck  tbe  blow  while  trying  to 
take  the  scraper  from  plaintiff's  possession, 
or  whether  the  plaintiff  bad  entirely  let  go 
ot  tbe  scraper,  and  tbe  defendant  bad,  with- 
out violence,  taken  It  and  struck  the  blow 
while  tbe  plaintiff  was  endeavoring  to  re- 
take It  In  tbe  one  case  the  act  of  defend- 
ant was  an  attempt  to  take  tbe  property  by 
force  from  plaintiff's  possession,  and  In  the 
other  case  it  was  an  attempt  to  defend  bis 
own  possession.  In  this  situation  of  the  ev- 
idence, the  following  instruction  was  given: 
"If  the  defendant  in  this  case  ordered  and 
directed  the  plaintiff  to  let  go  of  the  scraper 
and  quit  work,  and  discharged  him,  and  tbe 
plaintiff  refused  to  let  go  of  tbe  scraper  and 
refused  to  quit  work,  then,  after  such  order 
and  refusal,  the  defendant  bad  a  right  to 
nse  proper  and  reasonable  force  to  enable 
blm  to  control  the  scraper  in  question,  and 
tbe  Jury  must  determine  from  all  tbe  evi- 
dence how  much  and  what  kind  of  force 
tbe  defendant  did  in  fact  use."  This  in- 
struction admits  at  least  of  tbe  construction 
tbat  If  the  defendant  bad  discharged  tbe 
plaintiff,  tbe  defendant  was  entitied  to  take 
the  Bcnper  from  plaintiETB  possession  by 
force,  if  the  force  used  was  reasonable  and 
proper  to  accomplish  tbe  purpose.  We  do 
not  ui^erst^nd  this  to  he  the  law.    It  wus 
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finding  was  not  seriously  disputed,  and  was  ad- 
mitted wi^out  objection,  the  claim  and  com- 
plaint would  be  considered  as  amended  to  con- 
form to  the  proofs,  as  effectually  as  if  formal 
amendments  had  been  ordered. 

5.  Where  an  ori^'nal  complaint  in  a  suit  to 
enforce  a  mechanic's  lien  was  upon  quantum 
meruit,  but  was,  in  effect,  amended  into  a  com- 
plaint alleging  performance  of  a  contract  to 
build  a  house  according  to  certain  plans  and 
speciQcations  for  a  fixed  sum,  a  general  denial, 
(ilfid  to  the  original  complaint,  put  in  issue, 
without  further  pleading,  the  question  whether 
the  building  had  been  completed  according  to 
the  plans  and  specifications  agreed  upon. 

6.  Where  the  original  complaint  in  a  snit  to 
enforce  a  mechanic's  lien  which  counted  on  a 
quantum  meruit  was,  in  effect,  amended  into 
one  alleging  performance  of  a  contract  for  a 
building  to  be  erected  according  to  certain  plans 
and  specifications  for  a  fixed  sum,  and  defendant 
offered  proof  of  nonperformance  of  the  require- 
ments 01  the  specifications,  a  proper  amendment 
of  his  answer  should  have  been  ordered,  if  neces- 
sary to  support  the  offered  proof,  and  the  evi- 
dence should  not  have  been  rejected. 

7.  Where,  in  a  suit  to  foreclose  a  mechanic's 
lien,  the  court  found  that  the  original  contract 
wag  invalid,  and  that  a  subsequent  contract 
was  made,  and  on  appeal  the  judgment  was  re- 
versed on  account  of  the  rejection  of  evidence 
offered  to  show  a  noncompliance  with  the  pro- 
visions of  the  contract  actually  made,  the  ques- 
tions of  the  invalidity  of  the  original  contract 
and  the  making  of  the  new  contract  would  he 
regarded  as  settled,  and  were  not  subject  to  be 
disturbed  on  the  retrial. 

8.  The  failure  to  substantially  perform  a  con- 
tract for  the  building  of  a  house  is  fatal  to 
any  recovery  in  a  suit  to  foreclose  a  mechanic's 
lien  thereon. 

0.  Where  a  contract  for  building  a  house  was 
substantially  performed,  but  was  not  strictly 
complied  with,  an  allowance  of  a  deduction  for 
the  failure  to  furnish  an  item  of  labor  gr  ma- 
terial, or  for  a  defect  which  may  be  remedied 
without  taking  down  and  reconstructing  a  sub- 
stantial portion  of  the  building,  should  equal 
the  reasonable  expense  of  supplying  or  correct- 
ing the  defect;  but  an  allowance  for  a  defect 
which  can  only  b«  remedied  by  taking  down  and 
reconstructing  some  substantial  portion  of  tlie 
builJing  should  equal  the  amount  which  the 
building  is  worth  less,  by  reason  of  the  defect, 
than  the  contract  price. 

Appeal  from  Circuit  Court,  Outagamie 
County;  John  Goodiand,  Judge. 

Action  by  Jamea  Sherry  against  P.  H. 
Madler.  From  a  Judgment  for  plalntUT,  de- 
fendant appeals.    Reversed. 

This  Is  an  action  to  foreclose  a  mechanic's 
lien  for  building  a  dwelling  house.  The  com- 
plaint, as  well  as  the  petition  for  Hen,  al- 
leged that  the  plaintiff  built  a  dwelling  house 
for  the  defendant  In  the  city  of  Appleton  be- 
tween September  1,  1902,  and  February  13, 
1903,  at  the  special  Instance  and  request  of 
the  defendant,  and  furnished  labor  and  ma- 
terials therefor  at  the  agreed  price  of  $2,150, 
and  that  said  labor  and  materials  were  rea- 
sonably and  fairly  worth  said  sum  of  $2,150, 
and  that  the  balance  unpaid  amounted  to  the 
sum  of  $1,352.60.  The  defendant's  answer, 
after  admitting  that  the  plaintiff  performed 
certain  work  and  labor  and  furnisbe<l  cer- 
tain materials  in  the  construction  of  said 
dwelling  house,  alleged  that  the  same  were 


house  was  to  be  built  for  the  gross  sum  of 
$1,488,  which  contract  also  contained  an 
agreement  by  the  plaintiff  waiving  all  right 
to  file  a  mechanic's  lien  thereon.  The  an- 
swer also  denies  each  allegation  of  the  com- 
plaint not  expressly  admitted.  The  action 
was  tried  by  the  court,  and  findings  made  to 
the  effect  that  the  written  contract  alleged 
by  the  defendant  was  executed  upon  Sun- 
day, August  24,  1902,  and  hence  was  void; 
that  certain  transactions  afterwards  occur- 
red between  the  parties  during  the  building 
of  the  house  liy  which  the  said  void  contract 
and  the  plans  and  speciflcations  attached 
were  rocognized,  said  transactions  consist- 
ing of  the  giving  of  a  check  by  the  defend- 
ant in  part  payment  October  6,  1902,  upon 
which  check  were  the  words,  "Appleton 
House.  Contract  price,  $1,488.00,  complete 
per  plans  and  Bpcclflcations;"  that  a  receipt 
for  such  check  was  given  by  the  plaintiff's 
foreman,  in  which  the  receipt  of  the  money 
was  acknowledged  "in  payment  of  account 
contract  price,  $1,488.00,  for  labor  and  ma- 
terial to  build  complete  hduse";  a  statement 
of  the  amount  due  November  14,  1902,  was 
mailed  by  plaintiff's  foreman  to  the  defend- 
ant, in  which  statement  defendant  was  char- 
ged with  the  contract  price  of  $1,488;  that 
In  February,  1903,  the  plaintiff  called  on  the 
defendant,  and  sought  for  a  settlement  and 
payment  of  his  claims  for  building  the  house 
on  the  basis  of  $1,488  as  the  contract  price 
therefor;  that  In  correspondence  between 
the  parties  said  sum  was  recognized  as  the 
contract  price,  and  the  plans  and  specifica- 
tions attached  to  the  original  contract  were 
used  in  the  course  of  the  building.  The 
court  found  further  that  by  these  acts  the 
parties  "did.  In  effect,  and  as  matter  of  law, 
make  and  enter  into  a  new  and  independent 
contract  for  the  erection  and  construction  of 
said  house  by  the  plaintiff  at  the  sum  of 
$1,488,  and  that  sum  must  be  the  basis  of 
the  amount  of  the  claim  In  this  action."  The 
court  also  found  that  the  defendant  was  en- 
titled to  credit  for  the  sum  of  $752;  that  the 
plaintiff's  original  claim  amounted  to  the 
sum  of  $1,488,  being  the  said  contract  price. 
and  extras  amounting  to  $55.S0,  making  in 
the  aggregate  $1,543.50,  and  leaving  a  bal- 
ance due  to  the  plaintiff  of  $745.90,  with  in- 
terest since  February,  1003.  For  this  amount 
a  Judgment  of  foreclosure  of  mechanic's  Hen 
was  awarded  and  rendered,  and  the  defend- 
ant appeals. 

Quarles,  Spence  &  Quarles,  for  appellant 
John  Bottensek  and  A.  If.  Spencer,  (or  re- 
spondent 

WINSLOW,  J.  (after  stating  the  facts). 
It  Is  admitted  by  appellant  that  the  written 
contract  for  building  the  house  was  in  fact 
executed  on  Sunday,  but  It  is  claimed  that  It 
was  validated  by  the  subsequent  acts  of  the 


In  the  case  of  Vina  v.  Beatty,  61  Wis.  645,  21 
N.  W.  787,  where  a  lease  of  a  mill  and  house 
was  executed  on  Sunday,  and  possession 
taken  under  It,  and  rent  paid  under  Its  terms 
for  a  considerable  time.  Notwithstanding 
these  acts  of  subsequent  recognition,  it  was 
beld  that  they  constituted  no  ratification  of 
the  original  lease,  because  It  was  absolutely 
▼old,  and  hence  Incapable  of  ratification.  A 
new  contract  might  be  made  between  the 
parties,  either  expressly  or  by  implication, 
from  their  dealings;  but  this  would  be  an 
Independent  contract,  and  not  a  ratification 
of  that  which  was  void.  The  cases  relied 
on  by  the  appellant  to  sustain  his  contention, 
such  as  Schmidt  v.  Thomas,  75  Wis.  529,  44 
N.  W.  771,  will  be  found  upon  examination 
to  be  cases  where  such  new  and  independent 
contract  was  made  on  a  subsequent  secular 
day.  It  follows  that  the  trial  court  was 
right  In  holding  that  the  original  building 
contract,  Including  the  clause  waiving  the 
tight  to  file  a  lien,  was  and  remained  void, 
DOtwithstanding  the  subsequent  dealings  of 
the  parties.  Such  being  the  case,  the  plain- 
tiff would  be  entitled  on  proper  pleadings  to 
prove  either  that  a  new  contract  was  made, 
or,  in  the  absence  of  any  such  contract,  to 
show  the  reasonable  value  of  the  labor  and 
materials  which  went  into  the  house.  The 
court  found  that  by  their  subsequent  deal- 
ings the  parties  did  make  a  new  and  Inde- 
pendent contract  for  the  construction  of  the 
bouse  (according  to  the  copy  of  the  plans  and 
specifications  sent  to  plaintiff  by  defendant 
August  26  and  28,  1902,  as  we  construe  the 
finding)  for  the  old  contract  price  of  $1,488. 
There  was  no  provision  for  the  waiver  of 
liens  in  this  new  contract,  nor  was  there 
any  evidence  from  which  It  could  be  found 
tbat  such  a  provision  was  agreed  upon.  The 
appellant  does  not  assign  error  In  this  court 
upon  the  making  of  this  finding;  hence  we 
are  relieved  from  any  consideration  of  the 
question  whether  It  Is  supported  by  the  evi- 
dence, and  we  accept  it  as  a  fact 

The  statute  requires  that  the  claim  for 
Hen  contain  "a  statement  of  the  contract  or 
demand  upon  which  it  Is  founded"  and  also 
requires  that  the  complaint  "set  forth  the 
substance  of  the  contract  under  which  such 
work  was  done."  Sections  3320-3322,  Rev. 
St.  1898.  Neither  the  claim  nor  the  com- 
plaint set  forth  the  contract  on  which  the 
plaintiff  finally  recovered,  nor  was  any  for- 
mal amendment  of  either  document  made; 
but  as  the  evidence  on  which  the  court  based 
Its  finding  of  a  new  contract  was  without 
serious  dispute,  and  admitted  without  ob- 
jection, we  conclude  that  the  court  consid- 
ered both  claim  and  complaint  to  be  amend. 
ed  to  conform  to  the  proofs  as  effectually  as 
If  formal  amendments  had  been  ordered. 

AVe  now  reach  the  last  contention  made  by 
tbe  appellant    Re  offered  testimony  tending 
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:?Ialmed  that  payment  of  the  purchase  price 
should  be  made  to  him.  On  the  other  hand, 
there  la  erldence  supporting  the  contention 
that  Alberts  had  released  hia  Interest  and 
claim  to  the  proceeds  of  the  sale  of  tbla 
timber  to  plaintiff.  The  pleadings,  as  fram- 
ed, do  not  arer  a  transfer  of  the  proceeds 
of  the  14  car  loads  of  timber  to  plaintiff, 
nor  was  there  a  determination  of  this  ques- 
tion by  the  special  verdict  The  court,  how- 
ever, awarded  Judgment  In  plaintiff's  favor 
for  the  full  amount  due.  Including  the  14 
car  loads  In  dispute.  Since  the  court  found 
that  plaintiff  did  not  own  this  timber  when 
defendant  purchased  It,  and  there  was  no 
finding  that  plaintiff  subsequently  became  the 
owner  of  the  proceeds  of  sale,  the  only  other 
theory  upon  which  Judgment  could  be  award- 
ed in  plalntUTs  favor  Is  that  the  evidence 
showed  without  dispute  that  he  was  entitled 
to  the  amount  due  for  the  14  car  loads.  As 
above  stated,  this  is  not  the  case,  since  the 
evidence  Is  In  sharp  conflict  upon  this  ques- 
tion. Under  such  circumstances,  it  was  er- 
ror to  award  plaintiff  Judgment  for  the 
amount  due  on  the  sale  of  the  14  car  loads 
of  timber.  This  requires  that  a  new  trial  be 
granted,  and  obviates  any  necessity  of  con- 
sidering the  exceptions  to  the  charge,  and  to 
the  refusal  of  the  court  to  change  the  an- 
swer to  question  No.  2  of  the  special  verdict 
Judgment  of  the  circuit  court  Is  reversed, 
and  the  cause  Is  remanded  for  a  new  trUL 


ZIMMEB  V.  FOX  RIVER  VALLEY  ELEC- 
TRIC RY.  CO. 

(Supreme  Court  of  Wisconsin.    Jan.  10,  1905.) 

HKOUOBNCB— I.AW    Ot    TBK    CA8B— SECOND 
TBIAIr-CVIDKHCK  or  BXPEBIUENTS. 

1.  The  decision  on  appeal  that  there  la  evi- 
dence to  go  to  the  Jnry  on  the  question  of  neg- 
ligence Is  conclusive  on  a  second  trial ;  the  only 
difference  in  the  evidence  being  that  defendant 
has  produced  more  evidence  tending  to  refute 
negligence,  but  such  evidence  not  being  of  the 
claaa  which  of  itself  renders  the  evidence  tend- 
ing to  show  negligence  necessarily  incredible. 

2.  Experiments  must  be  made  tinder  essen- 
tially the  same  conditions  as  attended  the  sub- 
ject of  Inquiry,  that  testimony  thereof  may  be 
competent ;  and  before  receiving  such  evidence 
the  court  must  determine,  on  a  proper  showing, 
that  the  conditions  on  the  two  occasions  are 
prima  facie  essentially  the  same. 

Appeal  from  Circuit  Court,  Ontagamle 
Coimty ;   John  Goodland,  Judge. 

Action  by  Waldemar  Zlmmer  against  the 
Fox  River  Valley  Electric  Railway  Company. 
Judgment  for  defendant  Plaintiff  appeals. 
Reversed. 

This  case  was  before  this  court  on  a  for- 
mer appeal,  which  Is  reported  In  118  Wis. 
614,  95  N.  W.  957.  The  action  Is  brought  to 
recover  damages  for  a  personal  Injury  which 
plaintiff  claims  to  have  sustained  through  de- 
fendant's negligence.    It  appears  that  plaln- 

f  1  See  Evidence,  vol.  20,  Cent.  Dig.  |  439. 


tiff  at  the  time  In  question  was  riding  am  one 
of  defendant's  street  cars  In  the  city  of  Men- 
asha,  and  that  he  fell  off  the  car  while  it  was 
passing  over  a  curve  In  the  track,  receiving 
some  injuries.  At  the  conclusion  of  the  tes- 
timony, defendant  requested  the  court  to  di- 
rect a  verdict  In  Its  favor  upon  the  ground 
that  no  actionable  negligence  had  been  shown 
against  the  defendant,  and  upon  the  ground 
that  plaintiff  had  been  guilty  of  negllg^ice 
contributing  to  produce  the  Injury  complain- 
ed of.  The  court  directed  such  a  verdict 
and  awarded  Judgment  of  dismissal.  This 
ruling  Is  alleged  as  error,  and  this  Is  an  ap- 
peal from  the  Judgment  dismissing  the  cause. 

Eaton  &  Eaton  (H.  I.  Weed,  of  oonnsel), 
for  appellant    J.  C.  Kerwln,  for  respondent 

SIEBECKER,  J.  (after  stating  the  fkcts). 
The  direction  of  a  verdict  In  defendant's  fa- 
vor Is  assigned  as  error  upon  the  ground  that 
the  evidence  tending  to  show  actionable  neg- 
ligence by  defendant  was  fully  as  strong  up- 
on this  trial  as  upon  the  former.  On  the 
'former,  the  trial  court  refused  defendant's 
request  to  take  the  case  from  the  Jury  for 
want  of  any  evidence  tending  to  show  the 
negligence  charged,  which  ruling,  upon  an  ap- 
peal to  this  court  was  affirmed.  Defendant 
then  insisted  that  there  was  not  sufficient 
evidence  to  sustain  a  finding  of  negligence, 
and  that  plaintiff  was  guilty  of  contributory 
negligence.  This  court  in  reviewing  the  evi- 
dence, found:  Plaintiff  had  testified  "to  the 
effect  that  when  he  got  onto  the  car  it  was 
full ;  that  he  at  first  stood  on  the  lower  step, 
and  then  on  the  upper  step  or  platform,  and 
held  himself  to  the  Iron  railing — the  brass 
railing  •  •  •  on  the  back  end,  at  the  win- 
dow, close  to  the  door;  that  the  car  was 
overcrowded ;  that  when  the  conductor  came 
around  and  collected  fare,  he  put  his  hand  in 
his  side  pocket  and  took  out  the  money  to 
pay  his  fare ;  that  when  he  got  at  the  curve 
the  twist  and  fast  driving  around  the  curve 
threw  him  off  and  Injured  him.  *  *  * 
Other  witnesses  testified  •  •  •  to  the  ef- 
fect that  the  plaintiff  fell  off  the  rear  plat- 
form, head  first  Just  as  the  car  got  past  the 
cnrve,  and  the  car  was  rtmning  perhaps  five 
miles  an  hour,  and  aa  it  came  to  this  curve 
it  gave  a  twist  and  threw  him  off;  •  •  • 
that  the  car  was  overloaded;  •  •  •  that 
the  car  went  onto  the  curve  Just  as  it  came 
down  the  main  track;  that  the  curve  was 
sharp,  and  the  car  naturally  gave  a  twist 
Another  witness  testified  •  •  •  that  as 
the  car  struck  the  curve  it  gave  a  very  sud- 
den lurch,  and  turned  very  sharply ;  the  badi 
end  of  the  car  came  In  rlew  very  suddenly ; 
that  the  car  came  about  the  usual  speed  for 
it  on  Main  street ;  that  he  did  not  notice  any 
slackage  ait  all;  that  It  seemed  to  run  un- 
usually quick."  After  other  testimony  of 
like  Import  had  been  adverted  to,  the  court 
observed:  "Viewing  such  testimony  in  the 
most  favorable  light  it  will  legitimately  bear, 
we  are  unable  to  say,  as  a  matter  of  law. 
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that  the  finding  of  the  Jnry  that  the  injury 
to  the  plaintiff  was  caused  by  the  negligence 
of  the  defendant  la  not  sustained  by  the  evi- 
dence." 

An  examination  of  plaintiff's  evidence  now 
before  us  conflrms  appellant's  contention  that 
the  evidence  adduced  upon  this  trial  Is  sub- 
stantially the  same  upon  this  question,  and 
tends  fully  as  strongly  to  show  negligence  as 
that  at  the  former  trial.  It  Is  true,  defend- 
ant has  produced  more  evidence  tending  to 
refute  It;  but  In  Its  effect  It  cannot  be  said 
to  render  the  aflirmatlve  evidence  of  negli- 
gence Incredible,  for  It  Is  not  of  the  class  of 
evidence,  such  as  some  Indisputable  physical 
fact,  which  of  Itself  renders  the  evidence 
teudlng  to  show  negligence  necessarily  In- 
credible. The  additional  evidence  served 
but  to  emphasize  the  conflicting  statements 
of  witnesses,  which  should  be  resolved  by  the 
Jury  In  passing  upon  the  Issues,  and  In  deter- 
mining the  credibility  of  the  witnesses  and 
the  weight  of  the  evidence.  Under  this  state 
of  the  evidence,  the  question  whether  the 
case  should  have  been  submitted  to  the  Jury 
upon  the  Issue  of  actionable  negligence  was 
foreclosed  by  the  former  decision,  and  the 
ruling  for  a  direction  of  the  verdict  was  w- 
ror.  Klatt  v.  N.  C.  Foster  Lumber  Co.,  97 
Wis.  641,  73  N.  W.  563;  Darcey  v.  Farmers' 
Lumber  Co.,  98  Wis.  573,  74  N.  W.  337 ;  Col- 
lins V.  City  of  Janesvllle,  111  Wis.  848,  87  N. 
\V.  241,  1087. 

It  Is  argued  that  plaintiff,  under  the  undls- 
jtuted  facts,  must  be  held  to  have  assumed 
the  risk  incident  to  his  undertaking  to  ride 
on  the  car  as  he  did.  It  seems,  the  consider- 
ations submitted  on  this  point  go  to  the  ques- 
tion of  plaintiff's  negligence,  as  contributing 
to  produce  the  Injury.  This  question  was 
also  presented  on  the  same  state  of  the  evi- 
dence on  the  former  trial  and  appeal,  and 
the  court  held  that  the  question  was  one 
properly  requiring  submission  to  the  Jury. 

An  exception  to  the  reception  of  evidence 
of  an  experiment  made  by  defendant  Is  urged 
upon  our  attention.  It  appears  that  defend- 
ant's employes  made  a  test  by  passing  over 
the  track  with  the  same  car,  with  persons  rid- 
ing on  the  rear  platform,  running  the  car  at 
the  same  speed  It  had  attained  before  reach- 
ing the  curve;  but  only  seven  persons  were 
riding  In  the  car  and  on  the  platform,  Instead 
of  a  car  filled  with  passengers,  with  all  the 
available  platform  space  occupied,  as  claim- 
ed on  the  occasion  .of  the  accident.  Testi- 
mony of  experiments  has  been  held  compe- 
tent If  made  under  essentially  the  same  con- 
ditions as  attended  the  subject  of  inquiry. 
This  requirement  necessitates  that  these  con- 
ditions  he  sufficiently  similar,  so  that  the 
facts  attending  the  experiment  will  fairly  il- 
lustrate the  point  In  Issue.  Wheif  such  evi- 
dence is  offered,  it  devolves  uiiou  the  court, 
before  receiving  It  to  determine,  upon  a 
proper  showing,  whetlier  the  conditions  ex- 
isting on  the  two  occasions  are  prima  facie 
essentially   the  same.    Euiery  r.  State,  101 


WlB.  627,  78  N.  W.  145;  Greenleaf  on  Evi- 
dence, VOL  1,  p.  83  (16th  Ed.) ;  Jones  on  Evi- 
dence, {  413 ;  Burg  v.  C,  R.  I.  &  P.  Ry.  Co., 
90  Iowa,  106,  57  N.  W.  680,  48  Am.  St  Rep. 
419. 

Judgment  reversed,  and  the  cause  is  re- 
manded for  a  new  trlaL 

KERWIN,  J.,  took  no  part 


WAUSAU  TELEPHONE  CO.  t.  UNITED 

FIREMEN'S  INS.  CO.  et  al. 
(Supreme  Court  of  Wisconsin.    Jan.  10,  1905.) 

IRSUEAKCB— FIBS   INSUBANCE— STAROABO   POL- 
ICY—LOSS   COVKBXD. 

1.  The  standard  fire  policy  contained  in  Rev. 
St.  1898,  I  1941-47,  provides  for  insurance 
against  all  direct  loss  or  damage  by  fire,  except 
as  thereinafter  provided.  The  exceptions  are  for 
loss  caused  by  mvasion,  riot,  etc.,  theft,  neglect 
of  the  insured  to  use  ail  reasonable  means  to 
preserve  the  property,  and  (except  in  case  of 
lire)  by  explosion  or  lightning.  The  addition  of 
any  provision  or  condition  to  the  policy,  except 
schedules  of  property  and  other  matters  neces- 
sary to  express  tlie  conditions  of  any  particular 
risk,  which  conditions  must  not  be  inconsistent 
with  or  waive  any  of  the  provisions  of  the  stand- 
ard policy,  is  prohibited.  Held,  that  an  excep- 
tion of  a  fire  loss  caused  by  a  natural  electric 
current — 1.  e.,  lightning— cannot  be  added  to 
tliH  policy. 

2.  An  exception  to  liability  for  a  fire  lo!<s  con- 
tained in  a  fire  policy  should  be  plainly  tst- 
pressed. 

3.  The  standard  fire  policy  (Rev.  St  189a  I 
1941-47)  expresslv  makes  the  insurer  liable  for 
a  fire  resulting  irom  lightning,  and  prohibits 
the  making  of  agreements  inconsistent  with  its 
provisions.  A  policy  provided  that  the  insur- 
ance should  not  cover  any  loss  or  damage  to 
property  caused  by  an  electric  current  whether 
artificial  or  natural,  ffeld,  that  the  provision 
should  not  be  construed  as  referring  to  a  loss 
by  fire  caused  by  an  artificial  current  of  elec- 
tricity, since,  if  so  construed,  the  exception  tntm 
liabiii^  would  be  created  by  the  same  clauw 
as  that  referring  to  losses  caused  by  natural 
currents  of  electricity,  which  by  the  express 
terms  of  the  policy,  cannot  apply  to  a  loss  by 
fire. 

Appeal  from  Circuit  Court  Wood  Gounlr: 
Cbas.  M.  Webb,  Judge. 

Action  by  the  Wausan  Telephone  Com- 
pany against  the  United  Firemen's  Insui^ 
ance  Company  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeaL  Af- 
firmed. 

Kreutzer,  Bird  &  Rosenbecry,  for  appel- 
lant Ryan.  Hurley  &  Jones  and  Neal 
Brown,  for  respondent 

WINSLOW,  J.  This  IB  an  action  against 
four  insurance  companies  open  as  many 
standard  policies  to  recover  for  the  destruc- 
tion by  fire  of  the  plalutHfs  switchboard  in 
its  telephone  exchange  at  Wausau.  EInch 
policy  contained  this  clause  in  addition  to 
the  clauses  of  the  standard  policy:  "Thl* 
insurance  does  not  cover  any  loss  or  dam- 
age to  property  caused  by  electric  current, 
whether  artificial  or  natural."    There  xras  no 
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dispute  as  to  the  orlglii  of  the  Are  or  the 
amount  of  the  loss.  A  wire  conveying  an 
electric  light  current  became  crossed  with 
one  of  the  plaintUTs  telephone  -wires  at  a 
point  half  a  mile  distant  from  the  exchange, 
i(nd  the  electric  light  current  was  carried  in- 
to the  exchange,  setting  fire  to  the  Insulating 
wrappera  and  the  wooden  frame  of  the 
switch  board,  thus  causing  the  loss  by  fire. 
Trial  by  Jury  was  waived,  and  the  court, 
after  trial,  held  that  the  clause  above  quoted 
did  not  except  loss  by  fire  even  though  caus- 
ed by  an  electric  current,  and  rendered  Judg- 
ment for  the  plaintiff,  and  the  defendants 
appeal. 

The  sole  question  is  as  to  the  correctness 
of  this  ruling,  and  upon  this  question  we 
think  the  trial  court  was  right.  The  main 
purpose  of  fire  insurance,  at  least  so  far  as 
the  insured  is  concerned,  la  to  protect  against 
damage  resulting  from  Are.  The  standard 
policy,  which  la  also  a  statute,  provides  in 
its  opening  clause  that  the  insurance  com- 
pany "does  insure  »  •  •  against  all  di- 
rect loss  or  damage  by  fire  except  as  here- 
inafter provided."  Section  1941-43,  Rev.  St. 
1898.  A  subsequent  clause  (section  1941-47) 
contains  the  exceptions  as  follows:  "This 
company  shall  not  be  liable  for  loss  caused 
directly  or  indirectly,  by  invasion,  commotion, 
riot,  insurrection,  <dvll  war,  or  military  or 
usurped  power,  or  by  order  of  any  civil  au- 
thority; qr  by  theft;  or  by  neglect  of  the  in- 
sured to  use  all  reasonable  means  to  save  and 
preserve  the  property  at  and  after  a  fire  or 
when  the  property  is  endangered  by  fire  in 
neighboring  premises;  or  (unless  fire  ensue, 
and  in  that  event  for  the  damage  by  fire  only) 
by  explosion  of  any  kind  or  lightning;  but 
liability  for  direct  damage  by  lightning  may 
be  assumed  by  specific  agreement  hereon." 
Section  1941-49  contains  further  exceptions 
as  to  specific  kinds  of  property  which  are  not 
to  be  deemed  covered  by  the  policy  unless  spe- 
cifically named,  which,  however,  are  not  rele- 
vant here.  A  subsequent  clause  (section  1941- 
64)  also  prohibits  the  making  or  attaching  of 
any  additional  provision,  agreement,  condi- 
tion, or  clause  as  a  part  of  the  policy,  except, 
among  other  things,  "printed  or  written  forms 
of  description  and  specification  or  schedules 
of  the  property  covered  by  any  particular  pol- 
icy, and  any  other  matter  necessary  tq  clearly 
express  all  the  facta  and  conditions  of  insur- 
ance on  any  particular  risk  (which  facts  and 
conditions  shall  In  no  case  be  Inconsistent 
with  or  a  waiver  of  any  of  the  provisions  or 
conditions  of  the  standard  policy  herein  pro- 
vided for)."  Taking  these  clauses  together,  it 
would  seem  to  follow  that  an  exception  cov- 
ering a  fire  loss  caused  by  an  electric  current 
cannot  be  added  to  the  policy,  because  the 
policy  specifically  contains  its  own  exceptions, 
and  forbids  any  additional  conditions  incon- 
sistent therewith.  So  far  as  a  fire  resulting 
from  a  natural  current  of  electricity  is  con- 
cerned (i.e., lightning), this  Is  beyond  dispute, 
for  the  policy  expressly  makes  the  insurer  lia- 


ble for  this.  If  It  were  to  be  conceded  that  a 
fire  resulting  from  an  artificial  current  could 
be  excepted,  we  should  still  be  of  the  opinion 
that  the  exertion  should  not  be  held  to  refer 
to  the  loss  by  fire.  The  undoubted  purpose  of 
the  policy  being  to  Indemnify  against  loss  by 
fire,  an  exception  to  liability  for  such  a  loqs 
should  be  plainly  expressed.  If  this  clause 
should  be  construed  as  covering  all  loss  by  fire 
resulting  from  the  electric  current,  either  nat- 
ural or  aFtificial,  it  certainly  is  directly  con- 
trary to  the  standard  policy  as  to  a  loss  by 
fire  resulting  from  lightning,  and  we  should 
have  the  strange  situation  of  an  exception, 
which,  on  defendant's  theory,  includes  fire 
caused  by  an  artlflcial  current  and  excludes 
fire  caused  by  a  natural  current,  though  both 
exceptions  are  created  by  the  same  words. 
Such  a  construction  would  be  almost.  If  not 
quite,  ridiculous.  These  considerations  make 
any  further  discussion  of  the  case  unneces- 
sary. 
Judgment  affirmed. 


COMMERCIAL  HOTEL  CO.  v.  BRILL  et  al. 
(Supreme  Court  of  Wisconsin.    Jan.  10,  1905.) 

I.EA8ES  UNDEB  SXAlr-^aBBENDEB— COBFOBA- 
TI05S — OFFIOBBS— AUTHOBITT. 

1.  Where  a  lessee  surrendered  possession  of 
the  premises  to  the  lessor  by  turning  them  over, 
at  the  request  and  direction  of  the  lessor's  sec- 
retary and  agent,  to  certain  others  who  had 
leased  the  premises  from  the  lessor,  such  facts 
constituted  a  sufficient  surrender  of  the  lease 
under  seal. 

2.  Where  the  secretary  and  treasurer  of  a  ho- 
tel corporation  signed  a  lease  of  the  premises,  as 
such,  to  B.,  and  was  charged  with  the  duty  of 
placing  B.  in  possession  and  superintending  re- 
pairs, and  it  also  appeared  that  he  collected  and 
received  the  rent,  and  conducted  negotiations  for 
surrender  and  assignment  of  B.'s  lease  to  oth- 
ers, he  had  authority  to  effect  a  surrender  of  B.'s 
lease  as  against  the  corporation. 

Appeal  from  Circuit  Court,  Outagamie 
County;  John  Ooodland,  Judge. 

Action  by  the  Commercial  Hotel  Company 
against  M.  U.  Brill  and  another.  From  a 
judgment  in  favor  of  defendants,  plaintiff 
appeals.    Affirmed. 

Plaintiff,  a  corporation,  brings  this  action 
to  recover  the  sum  of  $470,  rent  due  under 
a  lease,  and  the  sum  of  $425  for  waste  and 
injury  to  the  premises  held  by  the  defend- 
ant Brill,  as  lessee.  About  November  1, 
1897,  the  plaintiff  and  the  defendant  Brill 
entered  into  a  leasing  contract,  whereby 
plaintiff,  as  owner,  leased  to  defendant  Brill 
the  hotel  property  described  in  the  lease,  sit- 
uated in  the  city  of  Appleton,  Wis.,  for  the 
term  of  five  years  from  the  1st  day  of  Jan- 
uary, 1898,  at  an  annual  rental  of  $1,200, 
payable  In  monthly  Installments  of  $100  in 
advance.  It  was  agreed  that  the  lessee  was 
to  keep  the  interior  of  the  hotel  building  In 
repair  and  in  tenantable  condition.  There 
was  also  an  agreement  against  subletting. 
The  defendant  Henry  Ashauer  and  one 
Oeorge  Walter  became  sureties  for  the  pay- 
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ment  of  the  rent  and  the  faithful  perform- 
ance of  the  conditions  of  the  lease  on  the 
pnrt  of  the  lessee.  The  defendant  BrlH  -went 
into  possession  of  the  premises  as  lessee  on 
the  Ist  day  of  January,  1808.  He  continued 
In  actual  possession  until  December  9,  1899. 
Jt  appears  that  at  some  time  prior  to  De- 
cember 9,  1899,  the  defendant  Brill  had  in- 
terviews with  P.  B.  Voight,  the  secretary 
and  treasurer  of  the  plaintiff  corporation, 
concerning  his  (Brill's)  dlscontlnuince  of  the 
hotel  business  on  these  premises,  and  the 
substitution  of  some  other  person  in  his  place 
as  lessee.  Plaintiff's  testimony,  including 
that  of  F.  B.  Voight,  Is  to  the  effect  that  the 
defendant  Brill  made  a  sale  of  his  Interest 
in  this  lease,  and  also  his  personal  property 
In  the  hotel,  to  Peter  Renn  and  August 
Ashauer,  of  the  city  of  Appleton,  on  Decem- 
ber 0,  1899,  and  assigned  to  them  his  Interest 
In  the  lease  for  the  remainder  of  the  term, 
and  that  they  went  Into  possession  of  the 
hotel  premises  as  subtenants  of  Brill.  The 
defense  to  this  claim  is  that  Renn  and  Ash- 
auer were  the  tenants  of  the  plaintiff  under 
an  agreement  made  with  F.  B.  Voight,  Its  sec- 
retary, and  that  Brill  surrendered  his  lease 
to  plaintiff  under  an  agreement  with  Voight, 
and  as  a  part  of  such  surrender  the  lease 
was  assigned  to  Renn  and  Ashauer  at 
Volght'g  direction,  and  that  they  took  pos- 
session of  the  premises  under  this  lease  as 
the  tenants  of  the  plaintiff.  The  eyldence  Is 
In  conflict  as  to  each  of  these  claims.  The 
court  found  that  the  plaintiff,  through  Its 
secretary  and  agent,  F.  B.  Voight,  made  an 
agreement  with  Renn  and  Ashauer,  whereby 
plaintiff  contracted  to  give  them  possession 
of  the  hotel  property  as  Its  tenants,  under 
purchase  of  the  Brill  lease,  for  the  remainder 
of  the  term  of  such  lease,  upon  the  same 
terms  and  conditions;  and  that  Brill,  under 
agreement  with  Voight,  Its  officer  and  agent, 
surrendered  possession  of  the  premises  to 
plaintiff  by  assigning  his  lease  to  Renn  and 
Ashauer,  at  Volght's  request  and  direction, 
and  that  thereupon  Renn  and  Ashauer  went 
Into  possession  of  the  premises  under  plain- 
tiff, and  held  them  as  Its  tenants.  The  court 
also  found  that  this  agreement  so  made  by 
Voight  with  Brill  was  within  the  scope  of 
his  authority  as  secretary  and  agent  of  the 
plaintiff  in  dealing  with  and  managing  this 
hotel  property.  There  is  no  dispute  as  to 
the  apsisrnment  of  the  lease  by  Brill  to  Renn 
and  Asliauer  at  the  time  specified;  that  they 
went  Into  possession  and  occupied  the  hotel 
thereafter  for  the  unexpired  period  covered 
by  the  lease;  that  they  paid  the  rent  as  stip- 
ulated, except  the  amount  sued  for;  and  that 
Brill  paid  all  the  rent  up  to  the  time  Renn 
and  Ashauer  took  possession  of  the  premises. 
The  testimony  of  Brill  is  that  he  had  an  un- 
derstanding thfct  If  another  tenant  accept- 
able to  Voight  could  be  found  he  would  sur- 
render the  lease  and  premises  to  plaintiff, 
and  thereafter  be  released  from  all  liability 
on  the  contract;  that  Voight  thereafter  made 


an  agreement  with  Renn  and  Aslianer  to  the 
effect  that  they  were  to  take  the  hotel  prop- 
erty, as  plaintiff's  tenants,  nnder  an  assigD- 
ment  of  defendant's  lease  for  the  nnexplred 
term,  and  upon  the  same  conditions;  that  be 
(Brill),  at  Volght's  request  on  December  9, 
1899,  and  in  Volght's  presence,  assigned  the 
lease  to  Renn  and  Ashaner,  and  snrrendered 
the  keys  and  possession  to  them  at  Volght's 
direction;  that  he  thereupon  paid  Voieht  ail 
rent  due  from  hlip;  and  that  all  sabseqnent 
dealings  in  respect  to  the  premises,  includ- 
ing the  payment  of  rent  and  the  final  sur- 
render of  the  premises,  were  between  Volgbt 
and  Renn  and  Ashauer.  This  testimony  was 
corroborated  In  part  by  the  testimony  of 
Renn  and  that  of  Ashauer.  The  testimony 
of  Voight  and  other  witnesses  was  in  con- 
flict therewith.  Upon  the  findings  by  the 
court,  Judgment  dismissing  the  complaint  and 
for  costs  was  entered,  and  from  this  Judg- 
ment plaintiff  appeals. 

O.  T.  Moeskes  and  John  Bottensek,  for  ap- 
pellant.   Pierce  &  Lehr,  for  respondents. 

8IEBE0KBR,  J.  (after  stating  the  facts). 
Appellant  contends  that  the  court  erred  in 
Its  finding  that  there  was  a  surrender  of  the 
hotel  premises  by  the  defendant  Brill,  a» 
lessee,  on  December  9,  1899,  when  Renn  and 
Ashauer  took  possession.  It  Is  not  claimed 
that  there  was  a  surrender  In  writing  as  re- 
quired by  the  statute,  but  It  Is  claimed  that 
there  was  a  surrender  by  operation  of  law, 
In  that  the  lessee  (Brill)  actually  surrendered 
possession  of  the  premises  to  plaintiff  by 
turning  them  over  at  the  request  and  direc- 
tion of  plalntltTs  secretary  and  agent  to 
Renn  and  Ashauer,  who  had  leased  then 
from  plaintlir.  Such  circumstances  are  snf- 
fldent  in  law  to  constitute  a  surrender  of 
a  lease  under  seal.  Aa  stated  In  Witraan  t. 
Watry,  31  Wis.  638:  "Where,  before  the  ex- 
piration .  of  a  lease  under  seal,  the  lessee 
actually  surrendered  possession  of  the  prem- 
ises to  his  lessor,  who  accepted  the  same  and 
leased  them  to  another,  it  was  held  to  be. 
in  effect,  a  surrender."  1  Washburn's  Res'. 
Property,  c.  10.  See,  also,  Kneeland  t. 
Schmidt,  78  Wis.  846,  47  N.  W.  438.  11  L.  R 
A.  498;  Ooldsmlth  ▼.  Darling,  92  Wis.  363- 
66  N.  W.  397.  The  court  found  that  the  erl- 
dence  established  an  actual  surrender  of  the 
premisea  by  the  lessee  to  plaintiff  when  be 
assigned  his  lease  and  delivered  possession 
of  the  premises  to  Renn  and  Ashaner,  who 
had  leased  them  from  plaintiff  by  acreement 
with  Voight.  plaintiff's  secretary  and  agent, 
for  the  unexpired  term  of  the  lease.  Th* 
evidence  upon  this  issue  was  in  conflict  We 
cannot  say  that  the  finding  excepted  to  Is 
against  the  clear  preponderance  of  tlie  evi- 
dence. As  set  out  in  the  foregoinc  state- 
ment of  facts,  the  testimony  of  Brill  clearty 
tends  to  show  that  there  was  an  actual  sur- 
render of  the  premises  to  the  lessor  by  an 
assignment  of  the  lease  and  delivery  of  the 
keys  to  Renn  and  Ashaner  at  Its  agents  re- 
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quest,  and  that  they  took  possession  of  the 
premises  as  tenants  of  the  plsflntlff.  The 
evidence  of  Renn  and  Ashauer  corroborate 
this  claim.  We  must  bold  that  there  Is  proof 
to  support  this  finding. 

It  Is  further  claimed  that  there  Is  no  proof 
sustaining  the  finding  that  Voight  had  au- 
thority to  act  for  platntlft  In  effecting  a  sur- 
render of  the  lease.  It  appears  that  be  Is 
the  secretary  and  treasurer  of  the  plaintiff, 
and  as  such  signed  the  lease  to  the  defend- 
ant Brill;  that  he  was  charged  with  the  duty 
of  giving  possession  of  the  premises  to  Mr. 
Brill,  and  of  attending  to  the  making  of  re- 
pairs; that  he  collected  and  received  the  rent 
from  the  defendant,  and  that  all  negotia- 
tions by  Renn  and  Ashauer  to  secure  the 
lease  of  the  premises  were  conducted  with 
him,  and  that  he  secured  the  assignment  of 
the  lease.  His  authority  to  act  In  all  these 
matters  seems  to  be  conceded  np  to  the  point 
of  effecting  a  surrender.  The  extent  of  his 
authority,  as,  evidenced  by  all  these  acts, 
must  be  held  to  carry  with  It  authority  to 
effect  a  surrender  of  the  lease  as  an  act  rea- 
sonably within  the  scope  of  his  employment 
In  conducting  and  managing  plaintiCfs  bual- 
nesa.  Mecbem  on  Agency,  {{  278i  279,  and 
287. 

Judgment  affirmed. 


GLENOVICH  V.  ZURICH  et  al. 

(Sapreme  Court  of  South  Dakota.    Dec  21, 

1004.) 

UOBTOAOES— PBIOBITIES. 

1.  Where  one  whose  true  name  was  "Jacob 

Zurich"    took   title    to   real   estate   as    "Jacob 

Zujic,"   in  which   name   it   was   recorded,   and 

thereafter  mortgaged  it  successively  first  under 

the  name  "Jack  ZuJic,"  which  was  recorded  as 

"Jack  Zurch" ;    second,  as  "Jack  Zulich,"  hie 

wife  joining  aa  "Mary  Zulich" ;    and,  third,  as 

Jacob  Zurich,  bia  wife  joining  as  "Pere  Zurich" 

— the  third  mortgagee  was  not  entitled  to  claim 

priority   over    either    of   the    other    mortgagees, 

since,  bad  he  examined  the  record,   he  would 

bare  found  that  his  mortgagor,  as  far  as  the 

record  showed,  had  no  title  to  the  property. 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty. 

Action  by  Lewis  Olenovlch  against  John 
Zurich,  George  E.  Collins,  and  others.  From 
tbe  judgment,  Collin's  appeals.    Affirmed. 

Geo.  B.  Thompson,  for  appellant  George  B. 
ColUns.  Joseph  B.  Moore,  for  respondent 
Lewis  Olenovlch.  Tbos.  L.  Redlon,  for  re- 
spondent John  Zurlcb. 

CORSON,  P.  J.  Tbe  question  presented 
In  this  case  is  whether  or  not  certain  record- 
ed conveyances  were  sufficient  to  constitute 
constructive  notice  to  a  subsequent  mort- 
gagee.  It  appears  from  the  findings  of  the 
<?onrt  that  in  1888  one  Jacob  Zurlcb  acquired 
title  to  a  lot  In  Lead  City  under  the  name  of 
"Jacob  Zujlc,"  and  that  It  was  indexed  by 
-die  register  of  deeds  in  the  name  of  "Jacob 
SZuJlc."    In  July,  1896,  the  said  Jacob  Zurich, 


to  secure  a  loan  of  $250  obtained  from  bis 
brother,  John  Zurlcb,  executed  a  quitclaim 
deed  to  the  property,  as  security,  under  tbe 
name  of  "Jack  Zujlc"  Subsequently,  In  1897, 
the  said  Jacob  Zurich,  Who  was  then  a  mar- 
ried man,  obtained  a  loan  of  $270  from  the 
plaintiff,  Lewis  Olenovlch,  and  to  secure  the 
same  executed  a  note  and  mortgage  with  his 
wife,  Mary  Zurich,  In  the  name  of  "Jack 
Zulich"  and  "Mary  Zulich."  Subsequently, 
In  December,  1890,  tbe  defendant  Jacob  Zu- 
rich and  his  wife  executed  and  delivered  to 
tbe  defendant  George  Scott  their  certain 
promissory  note  and  mortgage  to  secure  the 
sum  of  $400  loaned  them  under  the  names 
of  "Jacob  Zurich"  and  "Pere  Zurich,"  his 
wife.  This  latter  mortgage  was  subsequent- 
ly assigned  to  the.  defendant  George  Collins. 
The  court  finds  that  neither  the  said  George 
Scott  nor  the  said  George  E.  Collins  had  any 
actual  knowledge  or  notice  of  the  deed  to 
John  Zurich  or  the  note  and  mortgage  to  the 
plaintiff,  Olenovlch.  The  court  concludes 
from  Its  findings  that  John  Zurich  obtained 
a  prior  lien  under  and  by  virtue  of  the 
quitclaim  deed  to  him  for  the  amonnt  of  his 
loan,  that  the  plaintiff,  Olenovlch,  obtained 
the  second  lien  by  virtue  of  the  mortgage 
to  him  to  secure  the  sum  of  $270,  and  that 
Collins  acquired  the  third  lien  by  virtue  of 
bis  mortgage  to  secure  the  loan  of  $400,  and 
Judgment  was  entered  thereon  accordingly. 
From  this  Judgment  George  B.  Collins  has 
appealed  to  tbls  court 

It  will  be  observed  that  Jacob  Zurich  ac- 
quired title  to  the  property  by  the  name  of 
"Jacob  Zujlc,"  and  that  the  conveyance  to 
his  brother,  John  Zurlcb,  was  made  by  him 
in  the  name  of  "Jack  Zujlc,"  and  that  the 
same  was  entered  In  the  recorder's  ofllce  as 
"Jack  Zujlc"  ;  that  tbe  mortgage  to  the  plain- 
tiff, Olenovlch,  was  executed  under  the  names 
of  "Jack  Zulich"  and  "Mary  Zulich";  and 
that  the  mortgage  was  executed  to  the  said 
Scott  under  the  names  of  "Jacob  Zurich"  and 
"Pere  Zurich,"  bis  wife.  It  is  contended  by 
the  appellant  that  by  reason  of  these  mis- 
takes in  the  name  of  the  defendant  Jacob 
Zurich,  made  In  the  execution  of  the  quit- 
claim deed  to  his  brother  and  the  mortgage 
to  the  plaintiff,  Glenovlclr,  there  was  no  con- 
structive notice  to  the  defendant  Scott  or  his 
assignee,  Collins,  of  the  execution  of  these 
prior  incumbrances,  and  that  the  mortgage 
executed  to  the  defendant  Scott  and  assign- 
ed to  the  defendant  Collins,  in  view  of  the 
record  title,  constituted  a  prior  and  para-. 
mount  Hen,  and  that  the  court's  conclusions 
of  law  were  therefore  erroneous.  It  Is  in- 
sisted by  John  Zurich  that  the  deed  to  him 
was  so  executed  as  to  constitute  constructive 
notice,  for  the  reason  that  the  conveyance 
was  made  in  tbe  name  of  "Jack  Zujlc,"  tbe 
name  by  which  Jacob  Zurlcb  acquired  the 
title  to  the  property,  with  the  exception  that 
the  Christian  name  was  given  as  "Jack"  In- 
stead of  "Jacob,"  and  that  tbe  fact  that  It 
was  entered  upon  tbe  record  by  the  register 
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ueL'iiH,   lur  wuic'U  ue  was  uoi  reapuuaiuie.      it 

Is  iuslsted  by  the  plaintiff  that  the  mortgage 
to  him  was  sufficient  to  give  constructive  no- 
tice notwithstanding  it  was  executed  In  the 
names  of  Jacob  and  Mary  Zullch,  foi'  the  rea- 
son that,  if  the  defendants  Scott  and  Collins 
had  examined  the  numerical  record  which  the 
register  Is  required  to  keep,  they  would  have 
discovered  that  the  lot  in  controversy  was 
the  same  lot  that  had  been  conveyed  to  Zu- 
llch, and  was  covered  by  the  mortgage,  and 
that  the  defendants  Scott  and  Collins  had 
constructive  notice  of  whatever  might  have 
been  ascertained  from  the  record  had  they 
made  a  proper  examination  of  the  title.  Un- 
doubtedly, a  Biibsequent  purchaser  or  Incum- 
br;UK-er  is  charged  with  constructive  notice 
of  the  contents  of  all  duly  acknowledged  and 
recorded  Instruments  affecting  the  property 
upon  which  he  seeks  to  establish  a  title, 
and  In  this  state  a  purchaser  or  Incumbran- 
cer is  not  only  re<iuired  to  search  through 
the  index  of  the  names  of  grantor  and  gran- 
tee, but  also  through  the  numerical  index 
required  to  be  kept  by  the  register  of  deeds 
affecting  or  relating  to  the  title  of  real  prop- 
erty ;  and  where  no  such  search  has  been  made 
the  purchaser  or  Incumbrancer  is  charged  with 
constructive  notieeof  knowledge  that  he  might 
have  acquired  had  such  search  been  made. 
In  this  case,  had  Scott  or  his  assignee,  Col- 
lins, examined  the  index  of  grantors  and  gran- 
tees or  the  numerical  Index,  he  would  have 
failed  to  discover  any  title  In  his  mortgagor, 
for,  as  we  have  seen,  the  mortgagor  took  title 
to  the  property  In  the  name  of  "Jacob  Zujle," 
and  not  In  his  true  name  of  "Jacob  Zurich." 
And  had  he  examined  the  numerical  Index, 
and  through  It  the  deed  under  which  Zurich 
claims  title,  he  would  have  obtained  no  fur- 
ther information,  as  In  examining  such  deed 
he  would  have  seen  that  the  name  of  grantee 
was  "Zujic."  and  not  "Zurich."  Certainly 
there  is  no  such  similarity  between  the  names 
"ZuJlc"  and  "Zurich"  as  to  Impart  notice 
that  the  property  had  been  conveyed  to  Zu- 
rich, and  hence  he  would  from  such  infor- 
mation have  discovered  that  his  mortgagor, 
Jacob  Zurich,  had  .no  title  to  the  premises 
In  controversy.  In  view  of  this  condition  of 
the  rpRlstry,  it  was  quite  clear  that  the  ap- 
pellant Is  not  In  a  position  to  ask  for  a  re- 
versal of  the  judgment  In  this  case.  Had 
the  property  originally  been  conveyed  to  Ja- 
cob Zurich  In  his  true  name,  there  would 
be  forc-e  in  the  contention  of  appellant  that 
the  errors  In  the  name  of  the  grantor  In  the 
deed  to  John  Zurich  being  signed  by  "ZuJlc," 
and  in  the  mortgage  to  the  plaintiff  being 
"Jack  Zullch"  and  "Mary  Zulicli,"  would 
have  rendered  the  record  In  the  office  of  the 
register  of  deeds  so  defective  that  the  appel- 
lant's mortgage  might  have  been  properly  de- 
creed as  constituting  the  first  Hen  upon  the 
property.  Howe  v.  Thayer,  49  Iowa,  1.54; 
Ilel   &   Tjauer's    Appeal,    80   Am.    Dec.    590; 


X  OUUIJIS 


V.  Desney,  57  Iowa,  58,  10  N.  W.  315.  As 
before  stated,  had  the  appellant  made  the  ex- 
amination of  the  records  In  the  office  of 
the  register  of  deeds  before  making  the  loan, 
such  examination  would  have  resulted  in  the 
Information  that  his  mortgagor,  so  far  as  the 
record  disclosed,  had  no  title  whatever  to  the 
property.  We  are  of  the  ^  opinion  that  the 
circuit  court  was  right  In  placing  appellant's 
mortgage  third  In  the  list  of  ileus  agalns; 
the  property  In  controversy.  It  being  virtu- 
ally conceded  that  the  conveyance  of  the 
property  made  to  Jacob  Zujic  was  In  fact 
Intended  to  be  conveyed  to  Jacob  Zurich. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 


EKICKSON  V.  CONNIFF  et  al. 

(Supreme  Court  of  South  Dakota.     Dec.  21, 

1004.) 

UOBTOAGES — FOBECLOSITBE  BT  ADVEKTISEMEKT 
— ASSIGNMENT  OF  MOBTaAOG— BECOBD SUF- 
FICIENCY OF  ACKNOWLEDGMENT. 

1.  Rev.  Civ.  Code  1003,  }  974,  provides  that 
the  acknowledgment  of  an  initrument  mast  not 
be  taken,  if  executed  by  a  oorporHtioD,  unlea 
the  officer  taking  it  knows  or  has  s.ilisfactorj 
evidence  that  the  person  making  the  acknowt- 
otlgment  is  the  president  or  secretary :  and  aee- 
tion  981  gives  the  form  of  a  certificate  of  ac- 
knowledgment executed  by  a  corporation,  and 
provides  that  the  officer  must  certify  that  the 
person  acknowledging  is  known  or  proved  to  h« 
the  president  or  secretary.  Section  (Kii.  Rev. 
Code  Civ.  Proc  1903,  provides  tliat,  to  entitle  on« 
to  foreclose  a  mortgage  by  advertisement,  any  as- 
signment of  the  mortgage  must  have  l>een  duly 
recorded.  Held,  that  where  the  certificate  of  ao 
knowledgment  of  an  assignment  of  a  trust  deed 
given  by  a  corporation  certified  that  the  t>ersons 
making  the  acknowledgment  were  personally 
known  to  the  officer  to  be  the  vice  president  and 
assistant  secretary  of  the  corporation,  the  ac^ 
knowledgment  was  insufficient  to  authorize  re- 
cording of  the  assignment  and  a  foreclosure  of 
tlie  trust  deed  by  advertisement,  under  section 
C36,  was  of  no  validity. 

Appeal  from  Circuit  Court,  McCook  Coun- 
ty. 

Action  by  J.  Mervyn  Erlckson  against 
Thomas  H.  Conniff  and  others.  From  a 
Judgment  in  favor  of  defendants,  and  from 
an  order  denying  a  new  trial,  plaintliT  ap- 
peals.   Affirmed. 

John  Wood,  A.  P.  Falrbank,  and  Boyce  ft 
Warren,  for  appellant.  A.  C.  Bicmatzki  and 
Alkens  &  Judge,  for  respondents. 

CORSON,  P.  J.  This  is  an  action  to  quiet 
title  to  a  tract  of  land  in  McCook  county. 
The  case  was  tried  to  the  court  upon  an 
agreed  stntcment  of  facts  and  one  deposi- 
tion, and  the  statement  of  facts  constitute* 
the  court's  findings.  Upon  the  flndlnjra  the 
court  concludes,  as  matter  of  law,  that  the 
defendants  were  entitled  to  judgment:  and 
from  the  judgment  so  entered,  and  from  the 
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order  denying  a  new  trial,  the  plaintiff  has 
appealed. 

The  plaintiff  deralgns  title  from  one  Thom- 
as H.  Connlff  and  wife,  through  foreclosure 
proceedings  had  by  advertisement  under  a 
trust  deed  executed  by  the  said  Ck>nnlff  and 
wife  to  B.  S.  Onnsby  and  P.  O.  Befsell  In 
July,  1886;  and  the  defendant  deralgns  title 
from  the  said  Thomas  H.  Ck>nnlff  and  wife 
through  various  conveyances  to  the  same 
property.  The  main  question  presented  for 
our  consideration  Is  as  to  whether  or  not  the 
certificate  of  acknowledgment  to' the  assign- 
ment executed  by  the  vice.presldent  and  as- 
sistant secretary  of  the  Mercantile  Trust 
Company,  a  corporation,  is  sufficient  under 
the  provisions  of  the  Code  (Civ.  Code  1903,  | 
981).  The  acknowledgment,  omitting  formal 
parts,  is  as  follows:  "On  this  thirtieth  day 
of  September,  A.  D.  1895,  before  me,  the 
subscriber,  a  notary  public  in  and  for  said 
county,  personally  appeared  H.  C.  Doming 
and  Clinton  Hunter,  to  me  personally  known 
to  be  the  vice  president  and  assistant  sec- 
retary respectively  of  the  Mercantile  Trust 
Company,  the  corporation  that  Is  described 
In  and  that  executed  the  foregoing  Instru- 
ment, and  acknowledged  to  me  that  such  cor- 
poration executed  the  same.  Witness  my 
hand  and  seal  the  day  and  year  last  above 
written.  George  P.  Barrett,  Notary  Public. 
(Notarial  Seal.  George  P.  Barret^  Notary 
Public,  New  York.]" 

Section  974  of  the  Civil  Code  of  1903  pro- 
Tides:    "The  acknowledgment  of  an  Instru- 
ment must  not  be  taken  unless  the  oflBcer 
taking  It  knows,  or  has  satisfactory  evidence, 
on  the  oath  or  affirmation  of  a  credible  wit- 
ness, that  the  person  making  such  acknowl- 
edgment la  the  Individual  who  Is  described  in 
and  who  executed  the  Instrument;  or  if  ex- 
ecuted by  a  corporation,  that  the  i>er80n  mak- 
ing such  acknowledgment  is  the  president  or 
secretary  of  such  corporation."    And  section 
981  gives  the  form  of  a  certificate  of  ac- 
knowledgment  executed   by   a   corporation, 
and   provides  that  the  officer  must  certify 
that  the  person  acknowledging  Is  known  to 
him  or  proved  to  him  to  be  the  "president  or 
secretary  of  the  corporation  that  is  described 
In    and  that  executed   the  Instrument"     It 
■win  be  observed  that.  In  the  certificate  of  ac- 
knowledgment above  given,  the  notary  certi- 
fies that  "H.  C.  Demlng  and  Clinton  Hunter 
are  personally  known  to  him  to  be  the  vice 
president  and  assistant  secretary  respective- 
ly of  the  Mercantile  Trust  Company."     As 
stated  by  counsel  for  the  respondents  In  their 
brief,  "the  question  Is  not  as  to  the  sufficien- 
cy of  the  assignment  to  convey  title  to  the 
appellant,  bat  it  is  only  as  to  the  sufficiency 
of    the  acknowledgment  of  the  assignment 
to  permit  of  Its  record."    It  Is  contended  by 
the  respondents  In  support  of  the  Judgment 
of  the  court  below  that  the  record  of  the  as- 
signment is  an  Indispensable  prerequisite  to 
the  right  to  foreclose  by  advertisement,  that 
the  acknowledgment  of  the  execution  or  the 
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assignment  Is  likewise  an  Indispensable  pre- 
requisite to  Its  being  recorded,  and  that  a 
foreclosure  by  advertisement  Is  purely  statu- 
tory, and  can  therefore  be  made  by  a  strict 
compliance  with  the  statute  only.  Section 
636,  Bev.  Code  Civ.  Proc.  1903.  The  appel- 
lant, on  the  other  hand,  contends  that  the 
sections  of  the  Code  relating  to  acknowledg- 
ments by  officers  of  corporations  should  re- 
ceive a  reasonable  construction,  and  that  the 
vice  president  of  a  corporation  or  the  as- 
sistant secretary,  when  executing  an  assign- 
ment In  behalf  of  the  corporation,  In  the  ab- 
sence of  proof  of  their  want  of  authority  to 
so  execute,  should  be  deemed  to  be  the  presi- 
dent and  secretary  of  the  corporation,  with- 
in the  meaning  of  said  sections.  There  is 
force  in  appellant's  contention,  but,  in  view 
of  the  mandatory  language  of  the  Code,  we 
are  clearly  of  the  opinion  that  the  court  be- 
low was  right  in  holding  that  the  acknowl- 
edgment, not  being  In  the  form  prescribed  by 
the  Code,  was  Insufficient  to  authorize  the 
recording  of  the  assignment,  and  that  there- 
fore the  foreclosure  proceedings  nnder  the 
trust  deed  were  void.  No  case  has  been  call- 
ed to  our  attention  holding  that  an  acknowl- 
edgment under  a  statute  similar  to  our  own 
has  been  held  to  entitle  the  instrument  to 
record.  A  number  of  cases  are  cited  hold- 
ing that  a  transfer  made  by  an  officer  pur- 
porting to  be  acting  as  the  president  or  head 
officer  of  a  corporation,  under  the  seal  of  the 
corporation,  will  be  presumed  to  be  a  valid 
transfer;  but  In  those  cases  there  were  pro- 
visions In  the  law  authorizing  transfers  to  be 
made  in  effect  by  the  president  or  other 
bead  of  the  corporation.  The  language  of 
our  Code  upon  this  subject  Is  clear  and  ex- 
plicit, and  leaves  no  room  for  construction. 
Had  the  lawmaking  power  Intended  that  any 
officer  other  than  the  president  or  secretary 
of  the  corporation  could  make  the  acknowl- 
edgment. It  Is  fair  to  presume  that  it  would 
have  used  language  authorizing  other  per- 
sons to  make  the  same.  But  In  the  absence 
of  such  a  provision.  It  is  not  competent  for 
us  to  Interpolate  Into  the  statute  provisions 
empowering  any  officer  other  than  the  presi- 
dent or  secretary  to  acknowledge  an  assign- 
ment which  would  authorize  the  recording 
of  the  same. 

The  Judgment  of  the  court  below  and  or- 
der denying  a  new  trial  are  affirmed. 


BARRON  V.  SMITH. 

(Supreme  Court  of  South  Dakota.     Dee.  21, 

1904.) 

UBEL  —  COUPI.A.IRT  —  QDESnOIf  FOB  JUBT  — 
BBFXSENCE  TO  PLAINTIFF— PUBLICATION  NOT 
IMPUTING   OFFENSE — SPECIAL    OAUAOES. 

1.  The  fact  that  a  person's  name  was  not 
mentioned  in  a  publication  alleged  to  be  a  libel 
on  bim  does  not  render  It  the  less  libeloas,  so 
long  as  the  publication  would  be  understood  to 
refer  to  him. 
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2.  In  an  action  for  libel,  the  question  whether 
the  publication  referred  to  plaintiff,  whose 
name  was  not  mentioned  in  It,  is  for  the  jury, 

3.  It  is  not  necessary,  in  order  to  render  a 
pabUcatiMi  libelous,  that  it  should  charge  any 
crime  or  public  offense,  inasmuch  as  Civ.  Code, 
i  29,  defines  "libel"  as  a  false  and  unprivilet^ed 
publication,  by  writing,  printing,  picture,  effigy, 
or  other  fixed  representation  to  the  eye,  which 
exposes  any  person  to  hatred,  contempt,  ridicule, 
or  obloquy,  or  which  causes  him  to  be  shunned 
or  avoided,  or  which  has  a  tendency  to  injure 
him  in  his  occupation. 

4.  A  publication  alleged  that  a  piano  had 
been  sold  to  a  certain  miners'  union,  which  re- 
quired great  financiering,  and  that  the  agent 
thought  it  a  great  thing  to  bribe  a  committee  or 
officers  so  as  to  sell  a  piano,  and  that  such  was 
the  case.  Held,  in  an  action  for  libel  by  the 
president  and  one  of  the  trustees  of  the  miners* 
union,  that  the  publication  imported  that  plain- 
tiffs and  others  were  bribed  to  purchase  the 
particular  piano,  and  was  an  actionable  libel, 
without  any  showing  of  special  damaces. 

Appeal  from  Olrcnit  Oourt,  Lawrence 
Ootinty. 

Action  by  John  Barron  against  Setb  R. 
Smitb.  From  an  order  orerrullng  a  demur- 
rer to  a  complaint,  defendant  appeals.  Af- 
firmed. 

Thos.  L.  Redlon  and  Martin  &  Mason,  for 
appellant.  Joseph  B.  Moore,  for  respond- 
ent 

CORSON,  P.  J.  This  Is  an  appeal  from 
an  order  overmllnsf  defendant's  demurrer 
to  the  plaintiffs  complaint.  The  action  Is 
for  libel,  and  the  only  question  presented 
Is  as  to  whether  or  not  the  complaint  states 
facts  sufHclent  to  constitute  a  cause  of  ac- 
tion. The  allegations  of  tbe  complaint  are, 
In  substance,  as  follows:  That  the  plaln- 
titr  la  a  resid«>t  of  Lead  City,  and  presi- 
dent of  tbe  Lead  Olty  Miners'  Union,  an 
organization  containing  about  1,000  mem- 
bers, and  that  tbe  defendant  Is  engaged  in 
the  furniture  business  In  said  city,  and  bi- 
dudes  in  said  business  tbe  sale  of  pianos. 
That  prior  to  tbe  1st  day  of  June,  1003,  tbe 
plaintiff,  together  with  two  other  persons, 
tmstees  of  the  said  Lead  City  Miners'  Union, 
were  antborlzed  to  purchase  a  piano  for  the 
Bse  of  said  union,  and  during  tbe  month  of 
May  tbey  purchased  for  tbe  use  of  said 
union,  from  aae  A.  McGllI,  a  piano,  for  tbe 
stipulated  price  of  $850,  and  made  a  full 
report  thereof  to  tbe  said  union.  That  tbe 
plaintiff  prior  to  tbe  time  mentioned  in  tbe 
complaint  liad  always  maintained  a  good 
reputation  and  credit,  and  bad  nerer  been 
guilty  of  any  fraud,  deceit,  or  any  of  tbe 
offenses  charged  against  bim  in  tbe  publi- 
cation hereinafter  set  forth.  That  tbe  use- 
fulness of  the  plaintiff  as  president  of  tbe 
said  union  depended  largely  upon  bis  good 
r^utation  and  credit,  and  upon  the  personal 
trust  reposed  In  him  by  the  members  of  said 
union  and  the  public  generally.  That  on 
tbe  1st  day  of  June,  1903,  maliciously  in- 
tending to  expose  the  plaintiff  to  hatred, 
contempt,  ridicule,  and  obloquy,  and  to  cause 
tbe  plaintiff  to  be  shunned  and  avoided, 
and  maliciouBly  Intending  to  injure  tbe  plain- 


ttff  in  bia  occupation  and  official  positio:i 
in  connection  with  the  said  union,  tbe  de- 
fendant did  maliciously  compose  and  pub- 
Usli,  over  Ills  own  name,  concerning  th- 
pUintiff,  in  tbe  said  Lead  Dally  Call,  thf 
false  and  defamatory  matter  following,  to  wit: 
"Communicated.  Editor  Call:  I  notice  " 
Friday's  Issue  tbat  'Victory  Had  Crowned' 
a  piano  man,  and  tbat  be  bad  sold  a  piaD> 
to  the  Liead  City  Miners'  UniCNO.  This  was 
a  great  Tictory,  and  requbred  great  fioaDcief- 
ing,  and  tbe  best  piano  made  In  the  worli 
Well,  the  world  has  slipped  a  cog  if  tbat  i; 
tbe  best  in  tbe  Korld.  I  do  not  scvpose  ttait 
tbe  man-  knows  any  better,  anybow.  H« 
thinks  it  a  great  tiling  to  bribe  a  commit- 
tee or  officers  so  as  to  sell  a  plana  I  know 
that  was  tbe  case,  and  also  tbat  he  tried  to 
bribe  a  committee  to  sell  a  piano  to  the 
Degree  of  Honor.  Furtbermore,  I  have  bea 
told  about  one  of  tbe  ex-trustees  to  tlK 
Union  getting  tbat  fine  center  table  for  hi< 
Influence  for  a  relation  when  be  was  is 
ofl3ce.  Mr.  Editor,  you  may  think  it  is  i 
great  accompllslunent,  but  seme  call  it  brib- 
eey.  Respectfully,  8.  R.  Smith."  That  tbe 
plaintiff  was  thereby  exposed  to  hatred,  coo- 
tempt,  and  ridicule,  and  was  sbunned  and 
aroided  by  residents  of  said  town  of  Leal 
and  by  tbe  members  of  said  union,  and  was 
injured  In  bis  occnpation.  Tbat  tbe  defend 
ant  published  said  article  with  intent  to 
charge  this  plaintiff  with  baring  acc^ta! 
a  bribe  from  said  A.  McGlll,  and  being  there- 
by influenced  and  induced  to  purchase  said 
piano  from  bim,  with  the  furtb^-  intent  to 
cause  it  to  be  b^ered  tbat  the  plaintiff 
was  dishonest,  and  had  wronged  and  cheated 
tbe  said  union,  and  was  unworthy  to  fii: 
^be  poeltion  of  president  of  the  same.  Anc 
plaintiff  prays  Judgment  for  damages  in  tbe 
•urn  therein  specified.  Of  conrae,  for  the 
purpose  of  this  dedsian,  the  allegatloBs 
stated  in  tbe  complaint  must  be  assumed  to 
be  true. 

It  is  contended  by  tbe  appellant  (1)  tbat 
the  alleged  libel  does  not  name  any  person: 
(2)  tbat  there  is  no  statement  in  the  alleged 
libel  tbat  any  committee  or  officer  paid 
more  for  tbe  piano  than  it  was  worth,  br 
reason  of  being  bribed;  (3)  tliat  tbe  allegec 
libel  does  not  charge  a  crime  or  any  pablli.' 
offense. 

"Libel"  is  defined  in  tbe  CivU  Code  of  this 
state  as  follows:  "Libel  is  a  false  and  ud- 
prlylleged  publication  by  writing,  printing, 
picture,  effigy  or  other  fixed  representatioc 
to  tbe  eye  which  exposes  any  person  to 
hatred,  contempt,  ridicule,  or  obloquy,  or 
which  causes  bim  to  be  shunned  or  avoiJ- 
ed,  or  wlilcb  has  a  tendency  to  injure  hiB 
In  his  occupation."  Section  29,  Civ.  Cod*' 
This  section  is  a  verbatim  copy  of  sectioc 
29  of  tbe  Civil  Code  pitqioBed  by  the  com- 
missioners of  tbe  state  of  New  York,  noi. 
tbe  commissioners  evidently  tatended  to  em- 
body in  tbe  section  the  common  law  as  laid 
down  in  tbe  following  authorltleB  referred 
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to  in  tlielr  note  to  Ibe  section:  2  Kent, 
Comm.  17;  Steele  t.  Sonthwlok,  9  Johns. 
214;  Cooper  t.  Greeley,  1  Denio,  &17;  Stone 
■V.  Cooper,  2  Denlo,  293.  The  case  o*  Cooper 
T.  Greeley,  supra,  may  be  regarded  as  tbe 
leading  case  upon  the  subject  of  libel  In 
Xew  York;  and,  as  the  questions  presented 
are  very  fully  considered  and  discussed  In 
that  case,  we  deem  It  proper  to  quote  at 
some  length  from  tbe  c^tnlon,  to  enable  us 
to  give  a  proper  construction  to  tbe  section. 
The  court,  in  its  opinion  in  that  case,  says; 
"The  Inquiry  Is,  how  is  this  publication  to 
be  understood?  It  Is  the  duty  of  the  court, 
in  an  action  for  a  libel,  to  wnderstand  the 
publication  in  the  same  manner  as  others 
would  naturally  do.  The  construction  wtiich 
it  behooves  the  court  at  Justice  to  put  on  a 
publication  which  is  alleged  to  be  lil>eloa8 
is  to  be  derived  as  well  from  the  expressions 
used,  as  from  the  whole  scope  and  apparent 
object  of  the  writer."  Certainly  In  the  case 
at  bar  the  article  would  be  understood  by 
the  residents  of  Lead  City  as  referring  to 
the  president  and  trustees  of  the  miners* 
union.  Tbe  fact,  however,  tliat  no  name 
was  mentioned  in  tbe  article,  does  not  ren- 
der it  the  less  libelous,  so  long  us  It  would 
be  understood  to  refer  to  the  olficers  who 
were  authorized  to  purchase  the  piano. 
There  is  no  merit,  therefore,  in  the  conten- 
tion that  the  plaintiff  was  not  spectflcally 
named  in  the  article.  But  Whether  or  not 
the  article  referred  to  the  plaintiff  is  a 
question  for  the  Jury.  In  speaking  of  that 
subject,  that  court  says:  "The  question 
■whether  the  alleged  libel  was  published  of 
and  concerning  the  plaintiff,  and  whether 
tbe  true  meaning  of  the  words  is  snch  as 
Is  alleged  in  tbe  innuendo,  or  not,  is  a  ques- 
tion of  fact,  which  belongs  to  the  Jtuy,  and 
not  to  the  court,  to  determine."  The  court 
in  the  opinion  further  says:  "The  proposi- 
tion of  the  defendant's  counsel,  that,  to  ren- 
der a  publication  actionable,  it  must  impute 
a  crime,  cannot  be  sustained.  'This  rule 
lias  never  been  extended  to  libels  in  this 
state,  nor  has  it  been  in  England  for  the 
last  one  hundred  and  fifty  years.  The  first 
action  for  a  libel  fonnd  In  our  books  of  re- 
ports is  that  of  Riggs  v.  Denniston  [3  Johns. 
Oas.  206,  2  Am.  Dec.  145],  before  dted,  which 
was  decided  In  1802.  The  late  chancellor 
(then  Mr.  Justice  Kent),  delivering  the  opin- 
ion of  this  conrt,  obserred  that  the  charges 
against  the  plaintiff  were  clearly  libelons, 
because  they  threw  contumely  and  contempt 
upon  blm  in  his  character  as  a  commission- 
er of  bankruptcy.  Instead  of  holding  them 
actionable  as  subjecting  the  plaintiff  to  the 
loss  of  his  ofllce.  And  such  has  been  the  doc- 
trine of  this  court  from  that  time  to  the 
present."  In  Van  Ness  v.  Hamilton,  19 
Johns.  349,  Mr.  Justice  Spencer  said:  "It 
may,  however,  be  observed,  in  the  outset, 
that  there  exists  a  decided  distinction  be- 
tween words  spoken  and  written  slander. 
To  maintain  an  action  for  the  former  cause, 


ttte  words  mnst  either  have  produced  a 
temporal  loss  to  tbe  plaintiff,  by  reason  of 
special  damage  sustained  from  their  being 
spoken,  or  they  must  convey  a  charge  of 
some  act  criminal  in.  Itself,  and  indictable  as 
such,  and  subjecting  the  party  to  an  infa- 
mous punishment,  or  they  must  Impute  some 
indictable  offense.  Involving  moral  turpi- 
tude. To  maintain  an  action  for  a  libel, 
it  is  not  necessai'y  that  an  indictable  offense 
should  be  Imputed  to  -  the  plaintiff.  If  a 
libel  holds  a  party  up  to  public  scorn,  con- 
tempt, and  ridicule.  It  is  actionable."  It  is 
insisted  by  the  defendant's  counsel  that  in 
the  early  stages  of  the  law  of  libel  there 
was  no  distinction  between  written  and  ver- 
bal slander,  and  that  no  action  could  then 
have  been  maintained  for  any  words  wrlt- 
t«i  for  which  an  action  could  not  be  main- 
tained If  they  were  spoken.  The  case  of 
Tborley  t.  Lord  Kerry,  4  Taunt.  353,  decided 
in  the  Exchequer  Chamber  in  1812,  is,  among 
other  cases,  relied  on  to  sustain  that  posi- 
tion. Sir  J.  Mansfield,  a  J.,  in  delivering 
the  opinion  of  the  court,  stated  that  the 
words,  had  tliey  merely  been  spoken,  would 
not  have  been  actionable;  and,  while  he  dis- 
proved of  tbe  distinction  which  he  admitted 
bad  prevailed  tor  more  than  a  eentury  past 
between  written  and  spoken  scandal,  he 
said  that  as  the  rule  and  distinction  had 
been  so  firmly  established  by  some  of  the 
greatest  names  known  to  the  law,  and  from 
a  time  at  least  as  far  back  as  the  time  of 
Charles  II,  he  could  not  venture  to  lay 
down  at  that  day  that  "no  action  could  be 
maintained  for  any  words  written  for  which 
an  action  could  not  be  maintained  if  tbey 
were  spoken."  The-  court  then  quotes  with 
approval  the  following  from  Starkle  on 
Slander,  vol.  1,  p.  169:  "Upon  the  whole. 
It  may  be  collected  that  any  writings,  pic- 
tures, or  signs  which  derogate  from  the 
character  of  an  individual,  by  imputing  to 
him  either  bad  actions  or  vldous  principles, 
or  which  diminish  his  re(q>ectability  and 
abridge  his  comfort  by  exposing  him  to  dis- 
grace and  ridicule,  are  actionable  without 
proof  of  special  damage;'  In  short,  that  an 
action  lies  for  any  false,  malicious,  and  per- 
sonal imputation  effected  by  such  means, 
and  tending  to  alte^  tbe  party's  situation  la 
society  for  the  worse."  And  the  court  con- 
cludes: 'It  does  not  appear  •  •  •  that  In- 
dividual character  is  more  than  adequately 
protected  by  the  legal  remedies,  civil  and 
criminal,  which  the  law,  as  it  has  been  es- 
tablished for  tlie  last  century  and  a  half, 
both  in  England  and  in  this  country,  affords. 
If  this  court  were  competent  to  repudiate 
a  distinction  so  well  settled  as  that  be- 
tween written  and  spoken  scandal,  public 
policy  would  •  »  •  interpose  to  prevent 
It"  It  will  be  noticed,  by  section  30  of 
our  Code,  that  this  distinction  between  libel 
and  slandw  has  been  preserved. 

It  Is  fnrther  contended  by  the  appellant 
that  asamalng  that  the  language  of  the  al- 
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lesed  libelous  article  was  Intended  to  applj 
to  tbe  plaintiff  as  president  of  the  miners' 
Tinlon,  and  one  of  the  committee  authorized 
to  purchase  the  piano,  still  the  charge  made 
against  liim  is  not  of  such  a  character  as  to 
constitute  a  libel,  without  averments  of  spe- 
cial damage,  and  that  therefore  the  com- 
plaint does  not  state  facts  sufficient,  in  any 
event,  to  constitute  a  cause  of  action.  This 
contention.  In  our  opinion,  is  nntenable.  In 
Stone  V.  Cooper,  decided  by  the  Court  of  Er- 
rors of  the  state  of  New  York,  2  Denlo,  293, 
referred  to  by  the  commissioners,  that  court; 
speaking  through  Chancellor  Walworth,  in 
discussing  the  question  of  what  constitutes 
a  libel  per  se,  uses  the  following  language: 
"But  to  sustain  a  private  action  for  the  re- 
covery of  a  compensation  in  damages  tor  a 
false  and  unauthorized  publication,  the  plain- 
tiff in  such  action  must  either  aver  and  prove 
that  he  has  sustained  some  special  damage 
from  the  publication  of  the  matter  charged 
against  him,  or  the  nature  of  the  charge  It- 
self must  be  sucli  that  the  court  can  legally 
presume  he  has  been  degraded  in  the  esti- 
mation of  his  acquaintances  or  of  the  public, 
or  has  suffered  some  other  loss,  either  in  bis 
property,  character,  or  business,  or  in  his  do- 
mestic or  social  relations,  in  consequence  of 
the  publication  of  such  charge.  Where,  from 
the  nature  of  the  charge,  therefore,  in  con- 
nection with  other  facts  stated  in  the  plain- 
tiff's declaration,  no  such  injury  or  loss  will 
necessarily  or  even  iwobably  result  to  him 
in  consequence  of  the  publication  of  such 
charge,  be  cannot  recover  damages  as  for  a 
libel  without  averring  and  proving  that  spe- 
cial damage  has  been  In  fact  sustained  by 
him  in  consequence  of  the  publication  of  the 
false  and  unfounded  charge."  Tested  by  the 
rule  laid  down  in  that  case,  we  are  of  the 
opinion  that  It  does  affirmatively  appear  from 
the  alleged  libelous  article  that  the  court 
might  properly  presume  that  the  plaintiff 
was  degraded  in  the  estimation  of  his  ac- 
quaintances and  members  of  the  min^mf 
onion  and  the  residents  of  Lead  City  by  rea- 
son of  the  charge  made.  And  it  will  be  fur- 
ther observed  that  the  plaintiff  avers  that 
such  was  its  effect,  and  this  is  admitted  by 
the  demurrer. 

It  will  be  noticed  thfit  the  language  used 
in  the  alleged  libel  is:  "He  thinks  it  a  great 
thing  to  bribe  a  committee  or  officers  so  as 
to  sell  a  piano.  I  know  tliat  was  the  case, 
and  also  that  he  tried  to  bribe  a  committee 
to  sell  a  piano  to  the  Degree  of  Honor."  It 
ia  true,  it  is  alleged  in  the  complaint  that 
tbe  plaintiff  and  other  members  of  the  com- 
mittee were  authorized  to  purcliase  a  piano, 
but  the  language  used  in  tbe  article  clearly 
Imports  that  the  plaintiff  and  the  other  mem- 
bers of  the  committee  were  bribed  to  pur- 
chase tbe  particular  piano  mentioned  in  tbe 
article.  A  "bribe"  Is  deflned  by  Webster's 
International  Dictionary,  among  others,  as 
follows:  "A  price,  reward,  gift,  or  favor  be- 
stowed or  promised  with  &  view  to  pervert 


the  Judgment  or  cormpt  flie  conduct  of  a 
Judge,  witness,  voter,  or  other  perscHi  in  a 
position  of  trust"  "To  give  a  bribe  to  a  per- 
son; to  porert  the  Judgment  or  corrupt  tbe 
action  of  a  person  in  a  position  of  truat  bj 
some  gift  or  promise."  Undoubtedly  it  vui 
understood  by  the  members  of  the  Lead  City 
Miners'  Union  and  by  the  public  generally  as 
charging  that  the  plaintiff  had  received  a 
bribe,  gift,  or  reward  which  had  influenc«il 
bis  Judgment,  and  induced  him  to  pnrcluise 
the  iwrticular  piano  mentioned  In  the  arti- 
cle. In  view  of  the  fact  that  the  plaintiff  oc- 
cupied a  responsible  position  as  president  of 
tbe  union,  and  that  he  had  been  placed.  ther« 
by  the  members  thereof  to  guard  and  protect 
their  interests,  the  charge  made  was  calcu- 
lated to  degrade  him,  to  reflect  upon  bis  hon- 
or and  bis  integrity,  and,  if  tme,  to  aboT 
that  be  was  unworthy  to  fill  the  responsible 
position  held  by  him. 

Taking  this  view  of  the  charge  made  In  tbe 
article,  we  are  clearly  of  the  opinion  that  :t 
constitutes  a  libel,  and  that  tbe  court  belov 
was  right  in  overruling  tbe  demurrer. 

Tbe  order  overruling  the  demurrer  Is  af- 
firmed. 


WBLLER  V.  HILDERBRANDT. 

(SQi>reme  Court  of  South  Dalcota.     Deo.  21, 
1904.) 

EjrKCtJTION— WBONGFDI,     LKVT— ■BKPt.KVIN— M- 

RECTION    or    VERDICT— NEW   TRIAL — REVIEW 

—PRE  J  U  D  ICE— PRESUMPTIONS. 

1.  Where  an  order  granting  a  new  trial  did 
not  specify  tbe  pounds  on  which  it  was  hjs- 
ed,  it  will  be  affirmed  on  appeal,  if  any  prouod 
on  which  the  motion  was  made  wa^  sufficient 
to  sustain  the  order. 

2.  Where  the  weight  of  the  evidence  or  the 
credibility  of  the  witnesses  is  involved,  or  where 
the  evidence  on  a  material  issue  is  so  conflict- 
ing that  different  minds  might  reasonably  drav 
different  conclusions  or  inferences  therefrom,  it 
is  error  for  the  court  to  direct  a  verdict. 

8.  Whese,  in  an  action  against  a  sheriff  to  re- 
cover personal  property  levied  on  as  the  prop- 
erty of  plaintiff's  tenant,  the  evidence  as  ts 
whether  the  property  was  owned  by  plaintiff  or 
the  tenant  was  conflicting,  and  there  was  a!^o 
evidence  justifying  an  Inference  that  plaintiff's 
agent,  with  plaintiff's  authority,  bad  sold  the 
property  to  the  tenant,  the  giving  of  an  instruc- 
tion that  for  the  purposes  of  the  trial  the  prop- 
erty levied  on  belonged  to  plaintiff,  and  that 
there  was  no  evidence  to  show  that  plaintiffs 
agent  had  authority  to  or  did  make  anv  sale  of 
the  property,  etc..  Justified  the  granting  of  a 
new  trial. 

4.  An  error  shown  will  be  presumed  preju- 
dicial, unless  the  appellate  court  can  clearlv  see 
that  the  appellant  was  not  prejudiced  thereby. 

Appeal  from  Circuit  Court,  Codington 
County. 

Motion  by  .T.  J.  Weller  against  H.  A.  mi- 
derbrandt  From  a  Judgment  in  favor  of 
defendant,  plaintiff  appeals.    Affirmed. 

Geo.  W.  Case,  for  appellant  S.  A.  Kee- 
nan,  for  respondent 

f  4.  See  App««l  and  Brror,  vol.  t,  Caot  DIE.  H 
4088-40i«. 


Digitized  by 


Google 


S.D.) 


WELL£B  T.  HILDEBBKANDT. 


1109 


CORSON,  P.  J.  This  Is  an  acUon  by  the 
plaintiff  and  appellant  to  recorer  the  value 
of  two.  certain  horses  and  a  set  of  harness 
claimed  by  him,  which  were  taken  by  the 
sheriff  of  Codington  county  under  an  execu- 
tion Issued  in  an  action  wherein  the  Mc- 
Cormlck  Harvesting  Machine  Company  was 
the  execution  creditor  and  James  h.  Smith 
was  the  execution  debtor.  The  plaintiff  re- 
sides in  Iowa,  but  owned  a  farm  in  Coding- 
ton county,  which  was  leased  to  said  Smith. 
The  defendant,  as  sheriff  of  'the  county,  lev- 
led  upon  the  property  in  controversy  as  the 
property  of  Smith,  and  the  same,  while  In 
his  possession,  was  destroyed  by  fire.  The 
case  was  tried  to  a  Jury,  which  fonnd  a  ver- 
dict in  favor  of  the  plaintiff,  and  Judgment 
was  entered  thereon.  Subsequently,  on  mo- 
tion for  a  new  trial,  the  same  was  granted, 
and  from'  the  order  granting  such  new  trial 
the  plaintiff  has  appealed. 

The  court,  in  its  order  granting  a  new  tri- 
al, does  not  si)eclfy  the  grounds  upon  which 
the  same  was  granted,  and  hence,  if  any 
ground  upon  which  the  motion  was  made 
was  BufBdent  to  sustain  the  order  of  the 
court.  It  must  be  affirmed.  The  motion  for 
a  new  trial  was  made  upon  the  following 
grounds:  (1)  Errors  of  law  occurring  at  the 
trial;  (2)  insufficiency  of  the  evidence  to  Jus- 
tify the  vn'dict;  (3)  that  the  said  verdict 
was  against  law. 

It  Is  conceded  by  the  appellant  that,  as  a 
general  rule,  an  appellate  court  requires  a 
stronger  case  to  be  made  to  obtain  a  reversal 
of  an  order  granting  a  new  trial  than  it  does 
to  secure  the  reversal  of  an  order  denying 
the  same,  but  he  contends  in  this  case  that 
In  granting  the  new  trial  the  oonrt  abused  its 
discretion.  The  plaintiff  alleged  in  bis  com- 
plalnt«that  he  was  the  owner  of  the  property, 
and  this  allegation  was  denied  by  the  de- 
fendant In  bis  answer,  and  an  Issue  was 
therefore  raised  upon  the  allegation  of  own- 
ership and  denial  of  the  same.  On  the  trial 
evidence  was  Introduced  by  the  plaintiff 
tending  to  prove  that  he  was  the  owner  of 
the  property  at  the  time  It  was  levied  upon 
by  the  defendant,  and  there  was  also  evl- 
d«ice  on  the  part  of  the  defendant  tending 
to  prove  that  the  property  had  been  purchas- 
ed by  Smith,  the  execution  debtor,  prior  to 
the  levy  of  the  execution.  The  court,  not- 
withstanding this  conflict  in  the  evidence  as 
,  to  the  sale  of  the  property  to  Smith  and  the 
nndlsputed  evidence  that  Stoy  was  author- 
ized to  sell  the  property.  Instructed  the  Jury 
as  follows:  "You  are  instructed  in  this  case 
that  for  the  purposes  of  this  trial  the  person- 
al property  described  In  the  complaint  was 
owned  at  the  time  it  was  taken  by  the  shei^ 
Iff  by  the  plaintiff,  Mr.  Weller.  The  undis- 
puted testimony  shows  that  3Ir.  Weller  own- 
ed the  property  In  Iowa,  and  there  is  no  tes- 
timony to  warrant  a  finding  that  this  proper- 
ty was  sold  by  Mr.  Weller.  There  is  no  evi- 
dence to  show  that  Mr.  Stoy  had  any  author- 
ity to  or  did  make  any  sale  of  this  property; 


consequently,  under  the  evidence  as  it  stands. 
It  Is  necessary  that  you  should  find  that  this 
property  belonged  to  Mr.  Weller  at  the  time 
the  levy  was  made."  It  will  thus  be  seen 
that  the  court  instructed  the  Jury  distinctly 
that  the  personal  property  described  In  the 
complaint  was  owned  by  the  plaintiff,  Wel- 
ler, at  the  time  It  was  levied  upon  by  the 
sheriff,  and  that  it  further  instructed  the 
Jury  that  there  was  no  evidence  that  Mr. 
Stoy  had  any  authcn-ity  to  or  did  make  any 
sale  of  the  property.  It  is  conceded  by  the 
appellant  that  the  instruction,  so  far  as  It 
related  to  the  authority  of  Stoy  to  sell  the 
property,  was  clearly  erroneous,  as  the  plain- 
tiff testified  that  Stoy  had  authority  to  dis- 
pose of  the  horses,  and  this  evidence  was  not 
disputed;  and  he  further  concedes  that,  if 
there  had  been  a  substantial  conflict  in  the 
testimony  as  to  the  ownership  of  the  iwop- 
erty,  then  the  court's  charge  upon  the  sub- 
ject of  ownership  would  have  been  errone- 
ous; but  he  contends  that,  while  there  was 
some  evidence  tending  to  prove  the  sale  of 
the  property  by  Stoy,  the  agent,  to  Smith, 
the  Judgment  debtor,  it  was  not  sufficient  to 
support  the  verdict  of  the  Jury  had  they 
found  that  Smith  was  the  owner.  It  seems 
to  be  the  general  rule  that,  where  there  is  a 
conflict  in  the  evidence,  or  the  weight  of  the 
evidence  or  the  credibility  of  the  witnesses 
Is  Involved,  the  case  should  be  submitted 
to  the  Jury,  and  where  the  evidence  on  a 
material  issue  is  so  conflicting  that  different 
minds  might  reasonably  draw  different  con- 
clusions or  inferences  therefrom,  it  is  error 
for  the  court  to  direct  a  verdict  Bates  v. 
Fremont,  E.  &  M.  V.  E.  Co.,  4  S.  D.  394,  67 
N.  W.  72;  Dlrimple  v.  Bank,  91  Wis.  601,  65 
N.  W.  601;  Chicago  Ry.  Co.  v.  Olney,  71 
Fed.  96,  17  C.  C.  A.  620;  Houck  v.  Gue,  30 
Neb.  118,  46  N.  W.  280;  Cain  v.  Gold  Mt 
Mln.  Co.,  27  Mont  529,  71  Pac.  1004;  Rush 
V.  Mining  Co.,  131  Ind.  186,  80  N.  E.  904; 
Milne  V.  Walker,  69  Iowa,  186,  13  N.  W.  101; 
Pope  V.  Whltcombe  (Neb.)  93  N.  W.  947; 
Smith  V.  Coe,  55  N.  Y.  678.  In  Bates  v.  Fre- 
mont, B.  &  M.  V.  Ry.  Co.,  supra,  this  court 
held:  "Upon  the  trial,  if  the  evidence  leave 
the  facts  undisputed,  and  they  are  such  that 
different  conclusions  or  inferences  could  not 
reasonably  be  drawn  from  them,  it  becomes 
the  duty  of  the  court  to  declare  their  legal 
effect;  but,  if  the  facts  are  in  dispute,  or.  If 
undisputed,  they  are  such  that  different  im- 
partial minds  Alight  fairly  draw  different 
conclusions  from  them,  they  should  be  sub- 
mitted to  the  Jury;"  and  the  same  rule  is 
applicable  to  any  material  Issue  presented  by 
the  pleadings  or  question  of  fact  involved  in 
the  case.  United  States  v.  Tlllotson,  12 
Wheat  181,  6  L.  Ed.  594.  The  learned  circuit 
court,  in  granting  a  new  trial,  might  reason- 
ably have  taken  the  view,  upon  re-examina- 
tion of  the  evidence,  that  It  had  committed 
error  in  its  charge  to  the  Jury,  both  in  re- 
spect to  the  ownership  of  the  property  and 
the  authority  of  Stoy  to  make  the  sale;  and 
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aiBcreuoD.  xne  contennon  oi  counsel  lor 
appellant  that  this  court  wUl  now  weigh  the 
eTidence,  and  determine  therefrom  whether 
or  not  there  was  suflSdent  evidence  to  sup- 
port a  Terdlct  bad  it  been  In  (aTor  ot  tb« 
defendant,  is  not  tenable,  and  it  la  not  prop- 
er for  this  court  on  this  appeal  to  express 
any  opinion  as  to  whether  or  not  the  evi- 
dence was  sufficient  to  have  Justified  such  a 
verdict 

Where  error  Is  shown,  there  la  a  presump- 
tion that  It  Is  prejudicial,  and,  unless  the  ap- 
pellate court  can  clearly  see  that  the  party 
has  not  be«i  prejudiced  by  reason  of  the  er- 
ror, the  presumption  of  prejudice  will  pre- 
vail. 

These  Tlews  lead  to  the  conclusion  that  the 
order  of  the  circuit  court  granting  a  new 
trial  should  be  affirmed,  and  the  same  is  af- 
firmed. 


PHENIX  INa  CO.  OF  BROOKLYN,  N.  T., 

et  al.,  V.  PERKINS,  Commissioner 

of  Insuranoe. 

(Snpreme  Court  of  Sootb  Dakota.    Jan.  6, 
1005.) 

INSrrBANCE— STAKDABn  FOKK  OF  POLICY— STAT- 
DTK — COKSTITUTIONAI,  LAW— LIMITATION  OF 
ACTION  —  POLICY  —  FB0VI8ION  —  VALIOITY— 
POWEB  OF  INSUBAKCX  COMMISSIORXB— FOB- 
EIQK  COBPOBATIONS— INJXraCTION. 

1.  Where  an  order  refusing  a  temporary  in- 
junction itself  discloses  that  no  discretion  was 
exercised,  but  that  it  was  on  the  ground  that 
plaintiff  bad  no  cause  of  action,  the  rule  that 
such  order  cannot  be  reversed  in  the  absence  of 
abuse  of  discretion  has  no  application. 

2.  Under  Rev.  Civ.  Code,  §  1276,  providing 
that  every  stipulntion  in  a  contract  which  lim- 
its the  time  within  which  a  party  may  enforce 
his  riglits  thereunder  is  void,  the  provision  in 
a  policy  of  fire  insurance  that  no  suit  shall  be 
sustain.ihle  tliereon,  unleRS  commenced  within 
12  months  next  affer  the  fire,  is  void. 

3.  Rev.  Civ.  Code,  f  604,  providing  that  the 
State  Insurance  Commissioner  shall  keep  on  file 
in  his  offlce  printed  forms,  in  blanic,  of  a  con- 
tract or  policy  of  fire  insurance,  and  that  the 
Commissioner  shall,  as  near  as  the  same  can 


be  appliouble,  conform  to  the  type  and  form  of 

New-  York  standard  fire  insurance  policy,  is 

repu^ant.  in  so  far  a.<<  it  delegates  to  the  Com- 


mMsioner  power  to  prescrilie  the  form  of  policy 
to  be  used,  to  Const,  art.  3,  S  17,  requiring  ev- 
ery bill  to  be  read  three  times,  that  the  law- 
makers m.ty  know  what  they  are  doing,  and 
hence  he  has  no  power  to  compel  insurance 
companies  to  use  any  particular  form  of  fire 
insnrnnce  policy. 

4.  Where  the  State  Insurance  Commissioner 
attempts  to  compel  foreign  fire  insurance  com- 
panies to  use  a  particular  form  of  fire  insur- 
ance policy,  which  has  not  been  enacted  as  a 
law  of  the  state,  such  companies  are  entitled 
to  raise  the  question  of  his  authority  In  a  suit 
to  restrain  the  Commissioner  from  compelling 
them  to  use  the  form  prepared  by  blm. 

Appeal  from  Circuit  Court,  Davison  County. 

Suit  by  the  Phenlx  Insurance  Company  of 

Brooklyn,  N.  T.,  and  others  against  John  O. 

Tl.  Sm  Insiinu>c*k  voL  tS,  Cent  Dig.  H  UM,  IMi. 


piainonB  appeal,     uevraiea. 

Preston  &  Hannett  (Bartlett  Tripp,  of 
counsel),  for  appellants.  Phllo  Hall.  Atty. 
Oen.,  for  respondent 

HANBY,  J.  This  action  was  instltated  by 
certain  foreign  flre  insorance  corporationi 
transacting  business  In  this  state  to  restrain 
the  defendant,  a«  Commissioner  of  Insiiraneev 
from  making  any  change  In  the  form  of  tlie 
standard  policy.  The  appeal  is  ttom  an  or- 
der refusing  a  temporary  injunction. 

The  grounds  assigned  by  the  learned  cir- 
cuit court  Cjr  its  refusal  to  restrain  tbe  de- 
fendant during  the  litigation  are:  (1)  Tbe 
amended  complaint  does  not  state  £aeta  suf- 
ficient to  constitute  a  cause  of  action;  and 
(2)  the  plaintiffs  have  no  legal  capacity  to 
sue  or  to  obtain  the  relief  sought,  because 
they  are  for^gn  corporations,  and  therefore 
incompetent  to  attack  tbe  yalldity  of  statutes 
regulating  their  busInesB,  or  excluding  or  aos- 
pendtng  them  from  transacting  business  In 
this  state.  The  well-recognixed  rule  that  an 
order  granting  or  refusing  a  temporary  In- 
junction cannot  be  reversed  In  the  absence 
of  an  abuse  of  discretion  has  no  application 
where,  as  in  Uw  case  at  bar,  the  order  Itself 
discloses  that  no  discretion  was  exercised 
Champion  v.  Board,  fi  Dak.  416,  41  N.  W. 
739;  Sandmeyer  v.  Ins.  Co.,  2  S.  D.  346,  60 
N.  W.  853;  Aultman  ft  Taylor  Co.  v.  aazid«-- 
son,  6  S.  D.  226,  60  N.  W.  858,  55  Am.  St 
Rep.  837;  State  v.  Van  Nice,  7  B.  D.  104,  63 
N.  W.  637;  Daley  ▼.  Forsytiie,  8  S.  D.  34, 
67  N.  W.  948;  La  Crosse  Boot  &  Shoe  Go.  v. 
Mons  Anderson  Co.,  13  S.  D.  301,  83  N.  W. 
331.  Therefore  it  becomes  necessary  to  de- 
termine whether,  upon  the  well-pleaded  alle- 
gations of  the  amended  complaint  the  plain- 
tiffs are  entitled  to  any  relief  whatever. 

In  1893  the  Legislature  passed  an  act,  tbe 
first  section  of  which  reads  as  follows:  *7be 
State  Auditor  shall  prepare  and  file  in  bis 
office  on  or  before  tbe  first  day  of  August 
1893,  a  printed  form  in  blank  of  a  contract 
or  policy  of  flre  insurance,  together  witii  such 
provisions,  agreements  or  conditions  as  noay 
be  endorsed  thereon,  or  added  thereto,  and 
form  a'  part  of  such  contract  or  policy  of  fire 
Insurance,  and  such  forms  when  so  filed  sbal' 
be  known  and  designated  as  tbe  Soutli  Da- 
kota standard  policy.  The  State  Auditor 
shall,  as  near  as  the  same  can  be  made  ai>- 
pllcable,  conform  to  the  type  and  form  of 
the  new  York  standard  flre  Insurance  poller, 
so  called  and  known.  Provided,  however, 
that  flve  days'  notice  of  cancellation  by  the 
company  shall  X>e  given,  and  provided  that 
proof  of  loss  shall  be  made  within  sixty  days 
after  a  fire."  Laws  189S,  p.  174,  c.  105,  |  1. 
The  act  further  provided  that  the  Auditor 
might  call  to  his  aid  the  Attorney  Qeneml,  In 
preparing  the  proposed  form  of  policy;  tiiat 
copies  of  tbe  same  aboold  be  mailed  to  com- 
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panies  doing  business  In  the  state;  and  that 
no  fire  Insurance  policy  or  rene'wal  of  any 
fire  policy  <m  property  In  this  state,  other 
than  snch  as  should  conform  In  all  particu- 
lars to  the  printed  form  on  file  In  the  Au- 
ditor's office,  with  certain  specified  excep- 
tions not  material  In  this  connection,  should 
be  used  after  October  1,  1893.    Id.  fi  2,  S,  4. 

^  Pursuant  to  this  act,  a  form  of  pottcy  was 
prepared  and  filed  which  has  since  been  the 
only  fire  policy  in  use.    In  1897  the  office  of 

1      Commissioner  of  Insurance  was  created,  to 

c       whom  the  Auditor  was  directed  to  turn  over 

c  all  the  records  and  flies  of  his  office  relatire 
to  insurance  matters,  and  thereafter  the  pow- 

:<  ers  of  the  latter  with  respect  to  snch  matters 
ceased  to  exist.  Laws  1897,  p.  195,  c.  60. 
The  act  providing  for  a  standard  form  of 
policy  was  carried  Into  the  nevlsed  Civil 
Code  with  no  substantial  change  material  to 

L  this  controversy,  except  the  omission  of  the 
provisions  relative  to  the  aid  of  the  Attor- 

!  ney  General,  the  mailing  of  copies,  the  date 
when  the  use  of  the  prescribed  form  should 
begin,  and  the  first  section,  which  was  made 
to  read  as  follows:  "The  State  Commission- 
er of  Insurance  shall  keep  on  file  In  his  office 
printed  forms  in  blank  of  a  contract  or  policy 
of  fire  Insurance,  together  with  such  provi- 
sions, agreements  or  conditions  as  may  be  en- 
dorsed thereon,  or  added  thereto,  and  form 
a  part  of  such  contract  or  policy  of  fire  Insmv 
ance,  and  such  forms  shall  be  known  and 
designated  as  the  South  Dakota  standard  pol- 
icy. The  Commissioner  of  Insurance  shall, 
as  near  as  the  same  can  be  applicable,  con- 
form to  the  type  and  form  of  the  New  Tork 
standard  fire  Insurance  policy,  so  called  and 
known.  Provided,  however,  that  five  days' 
notice  of  cancellatioD  by  the  company  shall 
be  given,  and  provided  that  proof  of  loss  shall 
be  made  within  sixty  days  after  a  fire." 
Rev.  Civ.  Code,  H  664,  665,  666.  The  Be- 
vised  Codes  were  enacted  in  1903.  At  the 
same  session,  without  alluding  to  the  form 
of  policy  mentioned  therein,  the  I/egislatim 
enacted  what  is  known  as  the  "Valued  P<^cy 
Law,"  which  contains  these  provisions: 

"Section  1.  Whenever  any  policy  of  Inmir- 
ance  shall  be  written  to  insure  any  real  prop- 
erty in  this  state  Including  structures  on  land 
owned  by  another  than  the  Insured,  against 
loss  by  fire,  tornado  or  lightning,  and  that 
property  Insured  shall  be  wholly  destroyed 
without  criminal  fault  on  the  part  of  the  in- 
sured or  his  assigns,  the  amount  of  the  In- 
surance written  In  snch  policy  shall  be  taken 
conclusively  to  be  the  tme  value  of  the  prop- 
erty Insured,  and  the  tme  amoont  of  loss 
and  measure  of  damages." 

"Sea  Z  This  act  shall  apply  to  all  policies 
of  insurance  hereafter  made  or  written  upon 
real  property  including  structures  situated 
opon  land  owned  by  another  than  the  insured 
in  this  state,  and  also  to  the  renewals  which 
shall  hereafter  be  made,  of  all  policies  here- 
tofore written  In  this  state,  and  the  contracts 
made  by  such  policies  and  renewals  shall  be 


construed  to  be  contracts  made  nnder  the 
laws  of  this  state." 

Laws  1903,  p.  187,  e.  162,  H  1,  2. 

The  form  of  policy  prepared  by  the  Au- 
ditor, and  now  on  file  in  the  Commissioner's 
office,  contains  this  language: 

"This  company  shall  not  be  liable  beyond 
the  actual  cash  value  of  the  property  at  the 
time  any  loss  or  damage  occurs,  and  the  loss 
or  damages  shall  be  ascertained  or  estimated 
a«eording  to  such  actual  cash  value,  with 
proper  deduction  for  depa-edatioo,  however 
caused,  and  shall  In  no  event  exceed  what  it 
would  then  cost  the  insured  to  repair  or  re- 
place the  same  with  material  of  like  kind  and 
quality;  said  ascertainment  or  estimate  shall 
be  made  by  th«  insured  and  this  company,  or, 
U  they  difTer,  then  by  appraisers,  as  herein- 
after provided;  and,  the  amount  of  loss  ot 
damage  having  been  thos  determined,  the 
sum  for  which  this  company  is  liable  pursu- 
ant to  this  policy  shall  be  payable  sixty  days 
after  due  notice,  ascertainment,  estimate  and 
satisfactory  proof  of  tJie  loss  have  been  re- 
ceived by  this  company  in  accordance  with 
the  terms  of  this  policy.  It  shall  be  optional, 
however,  with  this  company  to  take  all,  or 
any  \  '^rt,  of  the  articles  at  such  ascertained 
or  appraised  value,  and,  also  to  repair,  re- 
build, or  replace  the  property  lost  or  damaged 
with  other  of  like  kind  and  quality  within  a 
reasonable  time  on  giving  notice,  within  thir- 
ty days  after  the  receipt  of  the  proof  herein 
required,  of  its  Intention  so  to  do;  but  there 
can  be  no  abandonment  to  this  company  of 
the  property  described." 

It  is  alleged  that  the  Commissioner  intends 
to  so  modify  the  form  that  the  paragraph 
Just  quoted  shall  read  as  follows: 

"The  atnount  of  imuratioe  ^eritten  herein 
upon  any  real  property  in  the  ttate  of  Bouth 
Dakotii,  inoludittf  ttrvctvret  on  land  owned, 
by  another  than  the  immrei,  thall  1>e  taken 
oonclutively  to  be  the  true  value  of  tuoh 
property,  and  the  amount  of  lost  euetained 
bif,  and  the  meature  of  damaoe*  of,  the  in- 
jured:  provided  the  same  ie  wholly  deatroy- 
ed  without  criminal  fault  on  the  part  of  the 
insured,  or  his  assignt.  This  company  shall 
not  be  liable  beyond  the  actual  cash  value  of 
the  property  at  the  time  any  loss  or  damage 
occurs  emsept  the  class  of  property  above 
mentioned,  and  the  loss  or  damage  shall  be 
ascertained  or  estimated  according  to  such 
actual  cash  value,  with  proper  deduction  for 
depreciation,  however  caused,  and  shall  in 
no  event  exceed  what  it  would  then  cost  the 
insured  to  repair  or  replace  the  same  with 
material  of  like  kind  and  quality;  said  ascer- 
tainment or  estimate  shall  be  made  by  the 
insured  and  this  company,  or,  if  they  difFer, 
then  by  appraisers,  as  hereinafter  provided; 
and,  the  amount  of  loss  or  damage  having 
been  thus  determined,  the  sum  for  which  this 
company  is  liable  pursuant  to  this  policy 
{  shall  be  payable  sixty  days  after  due  notice^ 
a.scertainnieiit,  estimate  and  satisfactory 
I  proof  of  the  loss  have  been  i«ceived  by  thia 
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articles  at  such  ascertained  or  appraised 
ralue,  and  also  to  repair,  rebuild,  or  replace 
tbe  property  lost  or  damaged  with  other  of 
like  kind  and  quality  within  a  reasonable 
time  on  giving  notice,  within  thirty  days 
after  tbe  receipt  of  the  proof  herein  required, 
of  its  intention  so  to  do,  except  said  clait  of 
property  a*  to  tohioh  the  value,  loss  and  dam- 
age is  fixed,  but  there  can  be  no  abandon- 
ment to  this  company  of  the  property  de- 
scribed." 

The  change  consists  In  adding  to  the  orig- 
inal the  italicized  words  found  In  the  propos- 
ed amendment.  The  form  as  prepared  by 
the  Auditor  and  now  on  file  contalna  thto 
clause: 

"No  suit  or  action  on  this  policy,  for  the 
recovery  of  any  claim,  shall  be  sustainable 
In  any  court  of  law  or  equity  until  after  full 
compliance  by  the  insured  with  all  the  fore- 
going requirements,  twr  unless  commenced 
icitMn  twelve  months  next  after  the  fire." 

It  is  alleged  that  the  italicized  words  in 
this  clause  are  to  be  omitted  from  the  modi- 
fled  form.  No  other  change  is  contemplated. 
Since  long  prior  to  the  preparation  of  the 
form  now  in  use,  the  Civil  Code  has  contain- 
ed the  following  provision:  "Every  stipula- 
tion or  condition  in  a  contract,  by  which  any 
party  thereto  is  restricted  from  enforcing  his 
rights  under  the  contract  by  tbe  usual  legal 
proceedings  in  the  ordinary  tribunals,  or 
which  limits  the  time  within  which  he  may 
thus  enforce  his  rights,  is  void."  Rev.  Civ. 
Code,  {  1276;  Comp:  iMwn,  I  8582;  Civ.  Code 
1877,  S  958. 

It  needs  no  argument  to  demonstrate  that 
the  State  Auditor  could  not  be  clothed  with 
power  to  prepare  and  flie  a  printed  form  of 
policy  which  would  operate  to  abrogate  or 
modify  any  existing  statute.  Vesey  v.  As- 
surance Co.  (S.  D.)  101  N.  W.  1074.  Nor  does 
the  act  directing  the  preparation  and  use 'of 
the  standard  policy  disclose  an  intention  to 
confer  such  power.  Hence  the  clause  that 
limited  the  time  In  which  actions  might  be 
commenced  in  policies  issued  prior  to  the 
revision  of  1903  did  not  operate  to  amend 
the  statute  declaring  such  stipulations  to 
be  void.  Did  the  enactment  of  the  Revised 
Codes  render  such  a  stipulation  valid?  The 
section  declaring  all  such  agreements  to  be 
void  and  the  section  directing  the  Commis- 
sioner of  Insurance  to  "keep  on  file  In  bis 
oflSce  printed  forms  In  blank  of  a  contract 
or  policy  of  fire  Insurance"  are  parts  of  the 
same  Code,  parts  of  the  same  act,  adopted 
at  the  same  time.  If  the  Legislature  In- 
tended to  Incorporate  the  provisions  of  the 
standard  poUcy  Into  the  statutes  of  the  state, 
the  two  sections  are  conflicting,  and,  where- 
as "particular  expressions  qualify  those 
which  are  general"  (Rev.  Civ.  Code,  |  2433), 
It  might  be  necessary  to  hold  that  actions  on 
fire  policies  Issued  since  tbe  revision  took 


would  permit  the  Legislature  to  make  the 
provisions  of  the  standard  policy  a  part  of 
the  law  by  merely  referring  to  the  form  on 
flle  in  the  Commissioner's  office,  its  puri>'J'^ 
to  do  so  was  not  expressed,  and  should  not 
be  inferred.  Such  a  proceeding  would  be 
certainly  unusual  and  contrary  to  tbe  spirit 
of  the  Constitution,  which  requires  everf 
enactment  to  be  twice  read  at  length,  that 
the  lawmakers  may  be  advised  of  wbat  thcr 
are  doing.  State  Const  art  8,  {  17.  Tbe 
language  of  tbe  form  is  not  copied  into  the 
statute,  as  was  done  with  respect  to  tax 
deeds  and  several  other  instruments.  Nor 
does  the  revised  statute  declare  that  tbe 
printed  form  then  on  file  shall  be  the  polio; 
used  by  all  Insurance  companies.  Its  man- 
date is  that  the  Commissioner  shall  keep  on 
file  In  bis  office  printed  forms  in  blank  of  a 
contract  or  policy  of  fire  Insurance,  whioh 
shall  conform  to  the  type  and  fonb  of  the 
New  York  standard  fire  Insurance  policy, 
so  far  as  applicable,  with  certain  speciiieu 
exceptions.  It  does  not  direct  tbe  keepin; 
on  flle  of  the  form  then  in  the  Commission- 
er's office.  It  requires  the  constant  custody 
of  forms  conformable  to  the  New  I'ork 
standard,  necessitating  a  modification  with 
every  change  of  that  standard.  No  one  will 
contend  for  a  moment  that  a  mere  cban.se 
in  the  standard  form  of  another  state  could 
operate  to  modify  the  substantive  law  of  tliis 
state.  Moreover,  if  tbe  Commissioner  could 
neither  abrogate  nor  modify  existing  stat- 
utes by  filing  a  form  of  policy  In  liis  otUce. 
he  could  not  do  so  by  merely  amending  such 
form,  and  tbe  conclnsion  cannot  be  escaped 
that  the  provision  of  the  policy  now  on  file 
requiring  actions  to  be  commenced  wiihin 
12  months  after  the  fire  is  without  force  or 
efTect  If  this  be  so,  it  is  wholly  Immate- 
rial whether  the  limitation  clause  be  in  or 
out  of  the  policies  used  in  this  state,  and 
this  phase  of  the  controversy  demands  no 
further  consideration. 

If  tbe  only  object  of  the  other  changes 
is  to  conform  the  standard  policy  to  tbe 
"Valued  Policy  Act"  they  are  unnecessary, 
because  the  provisions  of  that  act  have  been 
written  by  the  law  itself  into  every  insur- 
ance contract  to  which  they  are  applicable, 
executed  since  the  act  took  effect  If  tbe 
proposed  changes  consisted  only  In  adding 
the  words  of  tbe  act  to  the  form  now  on  file, 
no  one  could  be  beard  to  object  because  no 
one's  rights  would  be  affected.  But  in  this 
instance  the  Commissioner  intends  to  com- 
pel the  nse  of  a  policy  which  defines  the 
rights  of  the  parties,  not  in  the  words  of 
the  statute  or  in  words  of  their  own  selec- 
tion, but  In  laitguage  framed  by  himself  to 
express  his  own  Interpretation  of  the  law. 
It  will  be  observed  that  by  the  terms  of  the 
amended  policy  It  Is  stipulated  that  tbe  in- 
surer shall  not  have  the  right  to  repair,  re- 
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boUd,  or  replace  property  lost  or  damaged 
when  such  property  Is  embraced  within  the 
provlslona  of  the  valued  policy  act  Wheth- 
er this  stipulation  or  any  other  on  the  sub- 
ject of  replacing  lost  oi  damaged  property 
would  conflict  with  the  rained  policy  act 
might  be  a  serious  Judicial  question,  and, 
if  any  latitude  is  allowed  for  such  a  stipu- 
lation, the  effect  of  the  contemplated  chan- 
ges would  be  to  preclude  the  parties  from 
contracting  In  relation  thereto.  It  is  here 
that  the  Inherent  inefflcacy  of  an  attempt  to 
clothe  any  state  officer  with  power  to  make 
or  modify  an  ezcluslre  form  of  policy  be- 
comes apparent.  Conditions  which  the  law 
requires  to  be  in  all  fire  Insurance  policies 
do  not  express  the  consent  of  Interested  par- 
ties. They  have  the  force  and  effect  of  law, 
and  cannot  be  abrogated  by  agreement  or 
rendered  nugatory  by  waiver.  The  pow« 
to  prescribe  such  conditions  Is  legislative. 
It  cannot  be  delegated.  Attempts  to  estait- 
lish  standard  poUdea  by  the  method  under 
discussion  have  been  declared  unconstitu- 
tional in  Minnesota,  Wisconsin,  Pennsyl- 
vania, and  perhaps  other  states.  Anderson 
V.  Assurance  Co.,  59  Minn.  182,  60  N.  W. 
1095,  63  N.  W.  241,  28  L.  R.  A.  609,  50  Am. 
St.  Rep.  400;  DowUng  t.  Ins.  Co.,  82  Wis. 
63,  66  N.  W.  738,  31  L.  R.  A.  112;  O'Nell  v. 
Ins.  Co.  (Pa.)  30  AO.  948,  26  L.  R.  A.  715, 
45  Am.  St  Rep.  650.  In  each  of  the  cases 
cited  the  legislation  was  declared  uncon- 
stitutional, to  protect  'the  insured  against 
forfeitures  provided  for  in  the  policy;  thus 
illustrating  the  frequent  miscarriage  of 
measures  Intended  to  protect  plain  people 
from  the  effects  of  Injudicious  contracts. 
In  Anderson  v.  Assurance  Co.,  supra,  the 
constitutional  question  was  suggested  by  the 
court  In  its  first  opinion,  and  decided  on 
rehearing.  On  the  assumption  that  the  stat- 
ute was  constitutional,  Mr.  Justice  Canty,  in 
his  dissenting  opinion,  Indulged  in  the  fol- 
lowing pertinent  and  forceful  comments: 
"If  these  provisions  mean  anything,  they 
mean  that  every  condition  In  such  standard 
form  which  will  allow  the  insurance  com- 
pany to  escape  liability  must  be  Inserted  in 
every  insurance  policy  issued,  and,  when  so 
inserted,  it  cannot  be  waived  by  any  power 
on  earth,  but  absolutely  protects  insurance 
companies  in  taking  advantage  of  every  tech- 
nical violation  for  the  purpose  of  evading 
payment  of  losses,  and  under  no  circumstan- 
ces can  the  company  waive  or  forgive  any 
■ach  technical  violation.  Within  sixty  days 
after  the  passage  of  this  act  the  Insurance 
Commissioner  did  prepare  and  file  the  Mltfne- 
cota  standard  policy,  which  contains  at  least 
tbirty-flve  conditions,  the  violation  of  any 
one  of  which  will  forfeit  the  policy.  Any 
one  familiar  with  insurabce  law  can  readily 
understand  that  one  such  forfeiture  clause, 
protected  from  the  doctrine  of  waiver  aa 
heretofore  applied  by  the  courts,  will  ren- 
der void  more  policies  than  a  dozen  such 
clauses  to  which  such  doctrine  of  waiver  is 


applied,  and.  If  this  statute  and  standard 
policy  Is  the  law  of  this  state,  then  not  one 
insurance  loss  In  ten  which  the  Insurer  sees 
fit  to  refuse  to  pay  can  be  collected."  The 
defendant  is  therefore  without  authority  to 
compel  the  use  of  the  standard  policy,  with 
or  without  his  proposed  amendments,  not 
because  Its  provisions  conflict  with  any  prin- 
ciple of  constitutional  law,  but  because  its 
enforced  use  would  estaUUsh  rules  of  prop- 
erty and  of  conduct  not  prescribed  by  the 
sovereign  power  whose  will  is  expressed  by 
the  Constitution,  the  enactments  of  the  Leg- 
islature, and  the  ordinances  of  other  and 
subordinate  legislative  bodies.  Rev.  Civ. 
Codes,  K  2,  3. 

But  it  is  contended  that  though  the  en- 
actments providing  for  the  standard  policy 
may  be  unconstitutional,  the  defendant  can- 
not be  restrained  from  enforcing  its  exclu- 
sive use,  because  the  plaintiffs,  being  foreign 
corporations,  are  not  entitled  to  attack  the 
validity  of  any  legislative  act  of  this  state. 
This  contention  is  said  to  rest  on  the  well- 
established  principle  "that  the  right  of  an 
insurance  corporation  to  engage  In  business 
within  a  state  other  than  that  of  its  creation 
depends  wholly  upon  the  law  of  such  other 
state."  Conceding  the  correctness  of  this 
principle  in  its  broadest  terms,  does  it  war- 
rant the  conclusion  contended  for  by  the 
learned  Attorney  General?  The  real  ques- 
tion presented  by  this  appeal  Is  not  whether 
the  state  Legislature  has  power  to  prescribe 
an  exclusive  form  of  policy,  but  whether  it 
has  done  so.  It  has  conferred  the  right  up- 
on the  plaintiffs  to  engage  In  business  with- 
in the  state  upon  certain  conditions,  and  sub- 
ject to  certain  regrulatlons.  What  are  those 
conditions  and  regulations?  Manifestly,  such 
and  only  such  as  have  been  prescribed  by  the 
lawmaking  owner.  To  the  extent  that  any 
attempted  legislation  is  unconstitutional.  It 
is  void.  It  is  not  law.  It  Is  as  though  the 
Legislature  had  not  acted.  Therefore  the 
law  of  this  state  does  not  require  the  ex- 
clusive use  of  the  standard  policy,  or  au- 
thorize the  defendant  to  compel  its  use.  It 
Is  the  sovereign  will,  as  we  construe  our 
Constitution  and  statutes,  that  foreign  cor- 
porations shall  have  the  right  to  transact 
business  In  this  state,  and  that  the  parties 
to  a  contract  of  fire  Insurance  shall  have  the 
right  to  use  such  form  of  policy  as  they  may 
deem  proper.  It  may  be  true  that  no  for- 
eign fire  Insurance  company  has  a  vested 
right  to  enter  the  state,  or  to  continue  trans- 
acting business  therein;  that,  after  such  a 
corporation  has  entered  the  state,  new  bur- 
dens may  be  Imposed,  or  it  may  be  excluded 
altogether,  but  the  new  burdens  must  be  im- 
posed and  the  exclusion  effected  by  the  sov- 
ereign will.  New  burdens  cannot  be  impos- 
ed or  exdosiona  effected  by  the  unauthor- 
Ized  acts  of  any  state  oQicer  or  private  per- 
son. This  must  be  so;  otherwise  any  state 
officer  or  private  person  may  abrogate  the 
laws  of  the  state  at  pleasure.    The  state- 
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ment  that  corporations  created  by  the  law 
of  one  state  cannot  be  heard  to  say  that  the 
enactments  of  another  state,  which  Inter- 
fere with  or  prevent  the  continuance  of  their 
business  In  each  other  state,  upon  terms 
previously  prescribed,  are  unconBtltntlonal, 
may  lead  to  a  correct  determination  of  their 
rights  in  the  case  in  which  it  is  asserted, 
but  the  statement  Itself  is  Inaecnrate  and 
misleading.  The  real  reason  for  snstalnlng 
such  enactments  when  thus  attacked  Is 
that  they  are  valid  as  to  foreign  corporations, 
because  snch  corporations  have  no  consti- 
tutional right  to  continue  business  in  the 
state.  Therefore  the  absolute  power  of  the 
state  to  Impose  such  conditiom,  as  It  may 
deem  proper,  is  not  in  the  slightest  degree 
Impaired  by  permitting  snch  corporations  to 
invoke  the  aid  of  the  courts  for  the  protec- 
tion and  enforcement  of  such  rights  as  are 
conferred  upon  them  by  valid  statutes.  To 
iUiistrate:  The  plaintiff^  may  not  snccess- 
fully  contend  that  tlie  valued  policy  act  is 
void  for  the  reason  that  it  Impairs  their 
right  to  transact  business  according  to  the 
law  in  force  when  they  entered  the  state,  or 
when  their  permits  were  Issued;  but  why 
should  they  not  be  allowed  to  show,  if  snch 
be  the  truth,  that  the  act  was  never  passed; 
that  it  has  been  repealed;  that,  because  of 
defects  In  Its  title,  or  for  any  other  reason, 
it  does  not  express  the  sovereign  will?  The 
rule  that  courts  will  not  enjoin  the  threaten- 
ed action  of  a  public  officer  which  Is  within 
the  scope  of  his  authority  or  the  limits  of 
his  discretion  has  no  application,  because, 
as  has  been  shown,  the  defendant  Is  without 
authority  to  compel  the  use  of  any  form  of 
policy.  Should  he  attempt  to  do  so,  he  would 
be  acting  as  an  Individual,  and  not  as  an 
instrument  of  the  law.  Were  the  State 
Treasurer  to  prepare  a  form  of  policy,  and 
demand  its  exclusive  use  by  the  plaintiffs, 
would  any  one  contend  that  they  could  be 
excluded  from  the  state  for  falling  to  com- 
ply with  the  demand  ?  Suppose  some  person 
occupying  the  ofBce  of  Insurance  Oommla- 
sioner  should  assign  as  his  only  reason  for 
revoking  the  license  of  a  foreign  corporation 
its  refusal  when  requested  to  contribute 
$500  to  the  campaign  fund  of  his  political 
party;  would  the  corporation  be  without  rem- 
edy or  redress?  Certainly  not.  The  revoca- 
tion would  be  Invalid,  because  not  author- 
ized by  the  law.  Were  such  revocation 
threatened,  execution  of  the  threat  would 
be  prevented  by  Injunction  for  the  same 
reason.  While  totally  different  In  its  moral 
aspects,  tliere  is  no  legal  distinction  between 
the  supposed  case  and  the  one  at  bar.  Bach 
presents  only  a  question  of  authority  which 
should  be  determined  without  reference  to 
the  moral  quality  of  the  conduct  Involved. 
So,  conceding  that  plaintiffs*  rights  depend 
wholly  upon  the  law  of  this  state,  defend- 
nnt's  threatened  efforts  to  compel  the  ex- 
clusive use  of  the  amended  standard  poli- 
cy, though  prompted  by  the  best  of  motives. 


should  be  restrained,  for  the  very  obrloai 
reason  that  the  law  upon  which  such  rlgbti 
depend  authorizes  the  plaintiffs  to  transect 
business  In  this  state,  and  to  use  such  forms 
of  policy  as  may  be  consented  to  by  tbefr 
patrons. 
The  order  appeafed  from  !•  reversed. 


WOODRUFF  T.  STATB. 
(Supreme  Court  of  Nebraska.    Dee.  2X,  1901) 

OBIIUNAL  I^AW  —  WITMBSSBS  —  IJUDZIf O  QITIS- 

TIONS— STATDTOBY  BAPB— EVinERCX  —  PBOH- 
ISK  TO  MARRT— FLIGHT  OF  ACCUSED — OOKDCCI 
OF    TBrAIi— PBKVIOUS   CWCHASTTrT— IW8TB0C- 

Tiona. 

1.  A  trial  oeurtin  a  criminal  case  hasa  large 
thott{;h  not  onlimlted,  discretioa  in  granting  or 
refusing  permiBsion  to  ask  a  witaesa  leadliu 
questions.  The  discretion  is  a  legal  one,  aiK 
subject  to  proper  limitations. 

(a)  Held,  in  the  case  at  bar,  that  no  ecror  wtf 
committed  in  allowing  questions  of  a  leadin; 
character  to  be  asked,  of  which  complaint  is 
made. 

2.  In  the  proaecotioD  of  a  charge  for  rape  np- 
on  a  female  child  under  the  age  of  oooaent,  tes- 
timony of  subsequent  acts  of  illicit  intereooiw. 
related  in  time  to  the  offense  charged,  is  adink- 
slble,  as  corroborative  evidence  of  the  prindini 
fact  goaght  to  be  established. 

(a)  In  proving  the  commission  of  the  oBeiat 
charged  in  sueh  a  case,  it  is  not  error  to  permH 
the  prosecutrix  to  testify  that,  at  the  time  of 
the  commission  of  the  oSense,  the  accused  pron:- 
iaed  to  marry  her  if  any  trouble  arose.  ev«i 
though  such  evidence  may  tend  to  pvove  tbt 
crime  of  seduction. 

S.  Bvtdence  in  such  a  case  tending  to  pron 
that  the  prosccatrix  became  pregnant,  and  that 
a  child  was  bom  as  the  result  of  tte  alleged  il- 
licit intercourse.  Is  properly  admissible. 

4.  Any  attempts  to  suppress  evidence,  to  sti& 
the  prosecution  and  prevent  a  trial  by  flight  bp- 
yond  the  jurisdiction  of  the  court,  are  circum- 
stances from  which  unfavorable  iniferenees  maj 
be  drawn  against  the  defendant  in  a  crimiiuJ 
case.    Hubbard  v.  State  (Neb.)  91  N.  W.  869. 

5.  In  a  urosecittlon  for  rape  npon  a  femalr 
person  under  the  age  of  cooaent,  an  attempt 
by  the  accused  to  have  an  abortion  oommitted 
upon  the  prosecutrix  Is  an  inculpatory  circoiu- 
stance  properly  admissible  in  evidence,  and  to 
be  considered  by  the  jury  in  determining  the 
guilt  of  the  accused  of  the  offense  charged. 

6.  In  a  prosecution  for  carnally  knowing  aad 
abusing  a  female  child  under  the  age  of  con- 
sent, where  the  previous  chastity  of  the  pro9e<-7- 
trix  is  in  issue,  it  is  not  error  t»  permit  «iFi- 
dence  tending  to  prove  that  at  the  time  <^  the 
commission  of  the  offense  the  prosecutrix  wajs 
not  aware  that  the  accused  was  a  married  man. 

(a)  Where  the  evidence  on  the  part  of  the  dp- 
fense  indisputably  establishes  the  fact  that  at 
the  time  of  the  commission  of  the  alleged  offeaat 
the  accused  was  a  married  man.  evidence  on  tbt 
part  of  the  prosecution  tending  to  prove  the 
same  fact  could,  at  most,  be  error  without  prej- 
udite. 

7.  Other  allejjed  errors  as  to  the  admission  and 
rejoction  of  evidence  examined,  and  held  to  be 
without  merit. 

8.  No  error  is  found  in  the  reqnest  of  tie 
court  to  counsel  to  desist  from  the  further  eroa- 
examination  of  a  witness  along  lines  held  by 
the  court  to  be  improper,  nqr  in  the  manner  of 
making  the  request 

9.  In  the  piosecatlon  of  one  diarged  witli 
rape  upon  a  female  child  under  the  age  of  coih 

f  1.  See  Witnesses,  voL  68,  Cent.  Dig.  f  ns. 
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lent,  where  the  Issue  of  the  previons  chastity  of 
the  prosecutrix  ia  involved,  evidence  of  the  i^n- 
eral  repute  of  the  prosecutrix  is  not  admissible 
to  prove  prior  unchastity.  In  such  a  case, 
"chastity,"  as  that  term  is  used  in  the  statute, 
means  the  character  in  reality  for  virtue  t>oa- 
gcssed  by  the  prosecutrix,  as  distinsulshed  nom 
>     what  it  ia  reputed  to  be. 

10.  To  prove  the  previous  unchastity  of  a  proit- 
ecutrix  m  a  charge  of  statutory  rape.  It  is  not 
permis.'^i'ile  to  put  in  evidence  the  general 
reputation  of  one  with  whom  she  has  associated, 
as  to  the  latter  being  a  person  of  unchaste  char- 
acter. 

11.  The  admission  of  evidence  tending  to  prove 
that  a  third  party,  with  whom  the  prosecutrix 
was  alleged  to  have  had  Illicit  intercourse  be- 
fore the  commission  of  the  offense  charged,  was 
at  the  time  of  the  trial  out  of  the  state  and  be- 
yond the  Jurisdiction  of  the  court,  htid  not  prej- 
udicially erroneous. 

12.  Testimony  in  rebuttal  held  properly  admia- 
sible. 

13.  An  instruction  limiting  the  evidence  of  sub- 
sequent acts  of  illicit  interconrae  to  the  sole 
purpose  of  corrobtwative  evidence  held  properly 
given. 

14.  The  same  rnle  applied  to  an  instruction  re- 
garding evidence  tendmg  to  prove  that  the  ac- 
cused endeavored  to  have  an  abortion  committed 
upon  the  prosecutrix. 

15.  Evidence  examined,  and  found  to  be  suffi- 
cient to  sustain  the  verdict  of  guilty  returned  by 
the  jury. 

(Syllabus  by  the  Court) 

Error   to   Dlatrlct   Court,    York    Coontjr; 
Good,  Judge. 
Louis  F.  Woodmtr  was  convicted  of  rape, 

and  brings  error.    Affirmed. 

France  &  France,  for  plaintiff  in  error. 
F.  N.  Prout,  Norris  Brown,  and  Meelter  * 
Wray,  for  tbe  States 

HOLCOMB,  C.  J.    On  a  trial  to  the  oonrt 
and  a  Jury  upon  an  information  filed  by  tbe 
county  attorney,  the  defendant  was  by  the 
verdict  of  tbe  Jury  found  guilty  of  tbe  crime 
cbarged;   and,  after  the  overruling  of  a  mo- 
tion for  a  new  trial,  he  was  by  tbe  court  sen- 
tenced to  imprisonment  In  the  penitentiary 
for  a  period  of  four  years.    To  secure  a  re- 
versal of  tbe  Judgment  thus  imposed,  the  de- 
fendant has  prosecuted  proceedings  in  error 
in  this  court    Tbe  charging  part  of  the  in- 
formation is  that  "said  Lonls  F.  Woodruff, 
being  then  and  there  a  male  person  over  tbe 
age  of  18  years.  In  and  upon  one  Mabel  Ker^ 
wood,   a  female  child  under  the  age  of  18 
years,  to  wit,  between  15  and  18  years  of  age, 
and  not  previously  unchaste,  then  and  there 
being,  felonlonsly  did  make  an  assault,  and 
ber,  the  said  Mabel  Kerwood,  then  and  there, 
wickedly,    unlawfully,    and   feloniously,    did 
carnally  know  and  abuse;  she,  the  said  Mabel 
Kerwood,  being  then  and  there  a  female  child 
between  15  and  16  years  of  age  as  aforesaid, 
and  not  previously  unchaste."    Section  12  of 
tbe  Criminal  Code  declares  that  "if  any  male 
jTerson  of  the  age  of  18  years  or  upwards 
ebnll  carnally  know  or  abuse  any  female  child 
-luider  the  age  of  18  years  with  ber  consent 
vnless  such  female  child  so  known  and  abused  ' 
Is  over  15  years  of  age  and  previously  un-  j 
cbaste,  every  such  peisoa  so  offending  shall  \ 


be  deemed  guilty  of  a  rape."  The  gravamen 
of  tbe  offense  cbarged  under  the  section  de- 
fining ttie  crime  is  the  unlawful  sexual  Inter- 
course by  a  male  pn'son  over  18  years  of  age 
with  a  female  child  under  tbe  age  of  consent 
In  the  case  at  bar,  tbe  prosecutrix  being  over 
IS  years  of  age,  her  alleged  prevlqus  chastity 
was  put  in  Issue,  and  evidence  was  introduced 
for  the  purpose  of  showing  she  was  previous- 
ly unchaste,  and  as  a  complete  defense  to  the 
crime  charged,  With  these  preliminary  ob- 
Borations,  we  proceed  to  a  consideration  of 
the  more  Important  of  the  alleged  errors 
which  are  assigned  and  argued  as  grounds  for 
a  reversal  of  tbe  Judgment  of  conviction.  The 
errors  complained  of  ore  confined  almost 
wholly  to  the  rulings  of  the  trial  oobrt  on  tbe 
admission  and  rejection  of  evidence,  and  Ita 
Instructions  to  tbe  Jury. 

1.  It  is  assigned  as  error  that  defendant's 
■nbstantlal  rights  were  prejudiced  because  of 
the  many  leading  questions  permitted  to  be 
propounded  to  the  prosecutrix  over  objec- 
tions, and  by  that  means  eliciting  answers 
favorable  to  the  prosecution  in  support  of  the 
charge  preferred.  We  find  upon  examining 
the  record  that  many  of  the  questions  com- 
plained of  as  leading  do  not  in  fact  suggest 
or  lead  to  the  answer  desired.  While  they 
may  be  answered  by  "Yes"  or  "No,"  they  are 
not  nteessariiy  for  that  reason  to  be  regard- 
ed as  leading.  Borne  are  preliminary  In  their 
nature,  and,  as  such,  even  though  leading,  are 
permissible.  Others,  after  the  prosecutrix 
had  narrated  all  the  facts  in  response  to  ques- 
tions leading  up  to  and  including  the  comiuis- 
Bion  of  the  crime  charged,  to  tbe  form  of 
which  we  see  no  valid  objections,  w^e  for  the 
purpose  of  furnishing  technical  proof  of  tbe 
alleged  unlawful  act  Some  of  these  ques- 
tions which  were  permitted  to  be  asked  and 
answered  may  have  lieen,  and  probably  were. 
In  a  measure,  of  a  leading  character,  but  re- 
garding which  we  are  satisfied  no  abuse  of 
discretion  was  committed  by  tbe  trial  court 
In  suffering  the  examination  to  be  pursued  in 
the  manner  in  which  it  was.  It  is,  say  all 
the  authorities,  discretionary  with  Uie  trial 
court.  In  both  civil  and  criminal  cases,  to  al- 
low leading  questions  on  the  direct  examina- 
tlob;  tbe  discretion,  of  course,  being  a  legal 
one,  and  subject  to  proper  limitations.  Steph- 
en's Digest  of  Law  of  Evidence,  445,  and  note; 
McKelvey's  Evidence,  §  237,  and  notes.  In 
Edwards  v.  State  (Neb.)  95  N.  W.  1039,  It  is 
held  that  the  trial  court  has  a  large,  though 
not  unlimited,  discretion  In  granting  or  refus- 
ing permission  to  ask  a  witness  leading  ques- 
tions. In  support  of  the  rule  there  is  cited  In 
tbe  opinion  Sclunelllng  v.  State,  57  Neb.  584, 
78  N.  W.  279,  and  Welsh  v.  State,  60  Neb.  101, 
82  N.  W.  868.  We  are  saUsfied  that  no  seri- 
ous error  was  committed  by  the  trial  court  in 
respect  of  tbe  matter  complained  of. 

2.  It  Is  next  contended  that  error  preju- 
dicial to  the  defendant  was  cwnmltted  in 
permitting  the  prosecutrix  to  testify  as  she 
did  to  subsequent  acts  of  Illicit  Intercourse 
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which  occurrwl  at  frequent  Intervals  soon 
after  the  commission  of  the  crime  charged 
In  the  information.  As  we  have  noted,  the 
essence  of  the  offense  is  the  nnlawful  sexual 
interconrse.  The  reason  for  the  rule  which 
should  goyem  In  respect  to  the  admissibility 
of  evidence  to  prove  the  charge  ought  not, 
it  would  seem,  to  be  essentially  different 
from  evidence  admissible  to  prove  the  crime 
of  adultery  or  seduction.  In  the  case  of 
State  v.  Way,  5  Neb.  283,  it  Is  held  that,  on 
a  charge  of  adultery,  evidence  of  improper 
familiarities  between  the  parties  both  an- 
terior and  subsequent  to  the  time  the  offense 
Is  charged  may  be  received,  as  corroborating 
proof,  after  evidence  has  been  offered  tending 
to  prove  the  offense  charged.  In  the  opinion 
it  Is  said:  "There  is  no  doubt  of  the  con- 
flict of  authorities  upon  the  question,  but, 
upon  an  examination  of  it,  we  are  of  the 
opinion  that  the  better  rule.  In  prosecutions 
for  adultery,  Is  to  admit  testimony  of  Im- 
proper familiarities  between  the  parties  oc- 
curring both  before  and  after  the  time  the 
act  is  charged  as  corroborating  evidence." 
Citing  with  approval  Thayer  v.  Thayer,  101 
Mass.  113,  100  Am.  Dec.  110.  This  rule  has 
been  held  applicable  to  cases  such  as  the  one 
under  cbnslderatlon  In  California,  Iowa,  Kan- 
sas, Kentucky.  North  Carolina,  Tennessee, 
Washington,  and  Wisconsin.  In  State  v. 
King  (Iowa)  91  N.  W.  768,  it  is  said:  "It 
may  be,  as  contended  by  appellant,  that  In 
most  of  the  cases  the  proof  related  to  acts 
preceding  the  particular  offense  charged; 
but.  In  view  of  the  purpose  of  such  testi- 
mony to  show  the  relationship  and  familiar- 
ity of  the  parties,  and  to  corroborate  the 
prosecutrix,  we  discover  no  good  reason  why 
evidence  of  acts  subsequent  to  that  charged. 
If  In  some  way  connected  with  it,  may  not 
have  as  direct  a  bearing  as  those  occurring 
before.  The  weight  of  authority  authorizes 
similar  proof  in  cases  wherein  adultery  is 
charged,  and,  as  evidence  of  other  acts  is  re- 
ceived on  precisely  the  same  principles  In 
causes  of  this  character,  there  Is  no  apparent 
ground  for  rejecting  such  evidence  In  the 
one  class,  and  receiving  it  in  the  other.  The 
disposition  toward  each  other  might  be  quite 
as  potential  between  parties  when  the  fe- 
male, though  under  15  years  of  age,  volun- 
tarily yields  her  consent  to  the  Intercourse, 
as  in  the  case  of  adultery;  and  we  think 
evidence  of  repetition  of  the  act  so  soon 
after  the  first  offense  rightfully  admitted. 
Had  the  intercourse  been  against  her  con- 
sent, a  different  question  would  arise."  In 
State  V.  Fetterly  (Wash.)  74  Pac.  810,  the 
court  says:  "In  principle,  there  Is  no  dis- 
tinction In  this  respect  between  a  prosecu- 
tion when  the  charge  Is  Incest  and  a  prosecu- 
tion when  the  charge  Is  rape  upon  a  female 
child  under  the  age  of  consent.  The  same 
reason  that  renders  the  testimony  admissible 
in  one  case  renders  it  admissible  in  the  other, 
and  such  Is  the  effect  of  the  authorities." 
The  Wisconsin  Supreme  Court  says:    "Evi- 


dence should  be  excluded  which  tends  only 
to  the  proof  of  collateral  facts.  It  sbould  b« 
admltt^  if  it  has  a  natural  tendency  to  es- 
tablish the  fact  in  controversy.  Under  this 
rule.  In  prosecutions  for  adultery  other  adul- 
terous acts  between  the  parties  than  the  one 
for  which  the  accused  is  on  trial  may  pron- 
erly  be  given  in  evidence  upon  the  groucd 
that  they  tend  to  corroborate  the  evidence  as 
to  the  particular  act  of  adultery  charged.  Is 
this  case  [statutory  rape]  It  cannot  be  doubt- 
ed that  the  evidence,  as  regards  otber  acts 
of  Intercourse  between  the  accused  and  the 
girl,  tended  to  corroborate  her  evidence  as  to 
the  particular  act  alleged,  the  same  as  in  i 
case  of  adulterous  intercourse."  Lampbcre 
V.  State  (Wis.)  89  N.  W.  128.  See,  also,  Pe'> 
pie  T.  Edwards  (Cal.)  73  Pac.  416;  State  i. 
Robertson  (N.  0.)  28  8.  E.  59;  Smltb  ▼.  Com- 
monwealth (Ky.)  60  S.  W.  631;  Sykes  t. 
State  (Tenn.)  82  S.  W.  185;  and  State  v. 
Borchert  (Kan.)  74  Pac.  1108.  We  are  sat- 
isfied that  consistency  and  sonnd  reason  re- 
quire the  extension  of  the  rule  annoonced  in 
State  V.  Way,  supra,  to  a  case  like  the  one 
under  consideration,  and  that  the  greater 
weight  of  authority,  as  well  as  the  bettfr 
reasoning,  supports  the  rule.  The  fact.  If  It 
be  one,  that  the  evidence  tends  to  prove  an- 
other and  independent  crime,  does  not  neces- 
sarily determine  its  admissibility  as  evidence 
of  the  crime  charged  in  the  case  at  bar. 
The  determinative  question  is.  Is  It  relerast 
and  pertinent  In  establishing  the  offen<« 
charged,  and  does  it  throw  some  light  on 
that  controversy,  and  assist  In  the  ascertain- 
ment of  the  truth  In  respect  of  auch  charge? 
We  feel  confident  In  the  correctness  of  our 
position  In  saying  that  it  does,  and,  if  l)« 
lleved,  the  evidence  Is  corroborative  of  the 
ultimate  fact  sought  to  be  proven;  that  Is. 
the  act  of  sexual  Intercourse  as  charged  In 
the  Information.  It  Is  also,  in  this  connec- 
tion, contended  that  the  court  erred  in  per- 
mitting the  prosecutrix  to  testify  that  at  the 
time  of  the  commission  of  the  alleged  offense, 
and  immediately  before'  the  act  of  sexnal  in- 
tercourse, the  accused  said  he  would  marry 
the  prosecutrix  If  he  got  her  Into  any  troc- 
ble.  We  see  no  error  In  the  admission  of 
this  evidence.  It  was  a  part  of  the  princi- 
pal transaction — a  part  of  the  res  gest» 
It  was  proper  to  show  what  Induced  the 
prosecutrix  to  submit  herself  to  the  embraces 
of  the  accused — whether  this  inducement  wm 
a  promise  to  marry  her,  and  thus  shield  her 
from  the  consequences  of  wrongdoing,  or 
was  any  other  Inducement  or  artifice  re- 
sorted to  In  order  to  gain  her  consent.  The 
fact  that  It  may  have  tended  to  prove  se- 
duction Is  no  objection  to  Its  admissibility- 
It  is  admissible  In  spite  of  such  fact,  and  as 
a  proper  element  of  proof  In  support  of  the 
charge  preferred  against  the  accused.  It  is 
no  objection  to  say  the  accused,  possibtT. 
under  otber  conditions  and  different  circum- 
stances, would  be  guilty  of  the  commissioB 
of  another  crime  than  the  one  for  which  ths 
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prosecution  was  had.    Cbapman  y.  State,  61 
Neb.  888,  86  N.  W.  907. 

3.  An  objection  is  offered  because  the  trial 
court  permitted  the  prosecutrix  to  testify 
that  she  became  pregnant  and  that  a  child 
was  born  as  the  result  of  the  alleged  illicit 
Intercourse.  Evidence  of  this  character  Is 
proper  and  admissible.  It  indisputably  es- 
tablished one  element  necessary  to  be  proven 
by  the  state;  that  la,  that  sexual  intercourse 
had  taken  place.  It  was  proof  of  the  corpus 
of  the  crime,  as  it  were;  that  is,  that  the 
prosecutrix  had  sustained  unlawful  relations 
with  some  one  was  by  this  evidence  placed 
beyond  the  pale  of  doubt  It  la  admissible 
on  the  same  principle  that  an  expert  would 
be  permitted  to  testify  after  examination 
that  the  girl  had  surrendered  to  some  one 
her  virginity.  By  this  evidence  the  contro- 
versy was  narrowed  to  the  question  of  the 
defendant's  relation  to  this  positive  evidence 
that  a  crime  had  been  committed.  The  time 
during  gestation  and  of  the  birth  of  the 
child  was  consistent  with  the  theory  of  the 
prosecution  as  to  the  time  of  the  commission 
of  the  act  charged.  The  child  was  the  legiti- 
mate fruit  of  the  illicit  sexual  intercourse. 
In  bastardy  cases  such  facts  are  always  ad- 
missible In  evidence.  McNeel  v.  Hunter 
(Neb.)  101  N.  W.  236.  And  the  same  rule  \a 
applicable  to  cases  of  seduction,  which'  in 
principle  Is  in  many  respects  analogous  to 
the  crime  of   unlawful  sexual   intercourse 

.with  a  female  under  the  age  of  consent  In 
State  V.  Fetterly  (Wash.)  74  Pae.  810,  it  Is 
held  that:  "In  a  prosecution  for  rape  on  a 
female  under  the  age  of  consent,  testimony 
of  a  physician  that  prosecutrix,  subsequently 
to  the  alleged  rape,  but  within  the  period  of 
erestation,  bad  suffered  a  miscarriage,  was 
competent,  both  as  evidence  of  the  crime, 
and  in  corroboration  of  the  prosecutrix's  tes- 
timony that  defendant  was  the  gnllty  party." 
The  admissibility  of  such  evidence  is  recog- 
nized In  lAmpheie  v.  State  (Wis.)  88  N.  W. 
128,  and  Knowles  v.  State  (Tex.  Cir.  App.) 
72  S.  W.  398,  on  rehearing,  although  the  lat- 
ter case  Is  dted  as  authority  by  counsel  for 
plaintiff  in  error  in  support  of  bis  contention 
that  such  evidence  was  erroneously  admit- 
ted. 

4.  The  prosecutrix  was  permitted  to  tes- 
tify as  to  statements  In  the  nature  of  ad- 
mission made  by  the  accused  with  reference 
to  attempts  made  by  him  to  elude  the  offi- 
cers of  the  law  after  he  bad  learned  that 
criminal  proceedings  were  about  to  be  In- 
stituted, such  as  leaving  the  state,  going  by 
an  assumed  name,  and  also  attempts  made 
by  him  to  have  the  prosecutrix  absent  her- 
self from  court  at  times  when  the  case  was 
expected  to  be  taken  up  for  trial.  Proof  of 
all  these  facts  and  circumstances  was  clearly 
admissible  as  being  inculpatory,  and  as  bav- 
ins n  tendency  to  fasten  upon  defendant 
puilT  of  the  crime  of  which  he  was  charged. 
Tlie  tendency  of  all  such  evidence,  and  the 
Inference  proper  to  be  drawn,  if  believed. 


were  Inconsistent  with  the  innocence  of  the 
accused,  and  had  a  legitimate  bearing  upon 
the  question  of  fact  put  directly  in  issue  by 
bis  plea  of  not  guilty.  "An  attempt  to  sup- 
press evidence,  to  stifle  the  prosecution,  and 
prevent  a  trial  by  flight  beyond  the  juris- 
diction, are  circumstances  from  which  tm- 
favorable  Inferences  may  be  drawn  against 
the  defendant  In  a  criminal  case."  So  says 
this  court  in  Hubbard  v.  State  (Neb.)  91  N. 
W.  869.  See,  also,  George  v.  State,  61  Neb. 
669,  85  N.  W.  840;  Bichatds  v.  State  (Neb.) 
91  N.  W.  878;  and  Blalr  v.  State  (Neb.)  101 
N.  W.  17.  The  rules  announced  In  these  sev- 
eral authorities  are  quite  applicable  here, 
and  render  all  of  the  evidence  of  the  nature 
referred  to  properly  admissible. 

6.  Complaint  Is  also  made  because  the 
court  admitted  evidence  tending  to  prove 
that  when  the  p^secutrix  became  pregnant 
the  defendant  endeavored  to  have  an  abor- 
tion upon  her  committed.  This  evidence,  if 
believed,  shows  a  consciousness  of  guUt  on 
the  part  of  defendant,  and,  upon  principles 
above  alluded  to.  Is  properly  admissible. 
The  fact  that  it  tends  to  prove  another,  inde- 
pendent crime  does  not  for  that  reason  alone 
render  It  Incompetent  Its  tendency  Is  not 
only  to  corroborate  the  prosecutrix  as  to  the 
principal  fact  alleged,  but  it  is  also  in  the 
nature  of  a  tadt  admission  by  the  accused 
that  he  is  responsible  for  her  unhappy  con- 
dition. It  Is  an  inculpatory  circumstance 
proper  to  be  considered  by  the  Jury  In  ar- 
riving at  Its  verdict  We  find  no  error  In  Its 
admission. 

6.  Because  the  prosecntrlx  was  permitted 
to  testify  that  she  was  not  aware  the  ac- 
cused was  a  married  man  until  after  the 
time  of  the  aljeged  offense,  error  is  sought 
to  be  predicated  on  the  admission  of  such 
evidence.  We  perceive  no  error  in  Its  ad- 
mission. It  Is  true,  that  question  does  not 
affect  the  guilt  or  innocence  of  the  accused, 
but  the  relations  between  the  prosecutrix  and 
the  accused  were  a  material  subject  of  in- 
quiry. The  question  of  her  chastity  was  in- 
volved in  the  issues  raised  in  the  case. 
Whether  she  was  receiving  the  attentions 
and  embraces  of  an  unmarried  man,  who  she 
might  reasonably  expect  would  shield  her 
from  the  consequences  of  their  illicit  inter- 
course, or  whether  from  a  married  man, 
from  whom  no  such  protection  could  be  es- 
pected,  was  a  circumstance  proper  to  be  con- 
sidered, and  toe  such  reason  the  evidence 
was  not  erroneously  admitted.  It  is  quite 
probable  that  the  Jury  would  have  felt  less 
confldent  of  the  previous  chastity  of  the 
prosecutrix,  had  they  believed  she  yielded  to 
the  accused,  knowing  he  was  a  married  man, 
than  would  have  been  the  case  If  she  believ- 
ed blm  unmarried.  Again,  by  the  accused's 
own  testimony,  it  became  an  established  and 
Indisputable  fact  that  he  was  a  married 
man  at  the  time  of  the  commission  of  the 
alleged  offense,  so  that  the  admission  of  any 
evidence  by  the  prosecution  establishing  the 
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Bame  fact  could  at  most  be  only  error  wltb- 
out  prejudice. 

7.  The  course  of  tbe  examination  and 
cross-examination  of  tbe  dlflerent  witnesses 
for  tbe  prosecution  and  for  the  defense,  and 
tbe  evidence  admitted  and  rejected,  are  In 
many  respects  objected  to,  exceptions  prop- 
erly taken,  and,  regarding  the  rulings  there- 
on, alleged  errors  are  assigned.  An  exam- 
ination of  these  different  assignments  of  er- 
ror does  not  Impress  us  as  being  meritorious 
or  as  calling  for  a  rerersal  of  the  judgment, 
and  a  discussion  of  tbe  same  In  detail  would 
serve  no  useful  purpose. 

8.  Some  exceptions  are  taken  to  remarks 
of  trial  court  during  the  progress  of  the  trial 
which  upon  examination  are  not  regarded  as 
being  especially  lU-ttmed  or  prejudicial  to 
tbe  rights  of  tbe  defendant,  or  as  unwarrant- 
ably restrictive  to  counsel  in  the  conduct 
of  tbe  defense.  Counsel  sometimes,  in  their 
earnestness  and  zeal  in  the  cause  of  tbelr 
clients,  go  so  far  as  to  render  It  appropriate 
to  Invoke  tbe  restraining  Influence  of  the 
trial  court,  and  In  this  instance  we  see  noth- 
ing more  than  a  courteoas  request  to  counsel 
to  desist  from  the  further  cross-examination 
of  a  witness  along  lines  held  by  the  court 
to  be  improper. 

9.  On  tbe  Issue  of  the  question  relating 
to  tbe  previous  chastity  of  tbe  prosecutrix, 
evidence  of  specific  acts  tending  to  prove 
that  she  was  unchaste  prior  to  the  time  of 
tbe  alleged  ofl^ense  was  offered  and  admit- 
ted, and  It  was  also  sought  by  tbe  defense 
to  show  by  evidence  that  her  reputation  for 
virtue  and  chastity  in  tbe  community  where 
she  resided  before  the  commission  of  tbe 
alleged  offense  was  bad;  and,  because  tbe 
court  excluded  evidence  of  general  repute 
regarding  tbe  question  of  chastity,  it  la 
earnestly  contended  that  grievous  error  was 
committed,  and  for  which  tbe  Judgment 
should  be  reversed  and  a  new  trial  awarded. 
Tbe  statute,  as  has  been  noted,  provides  that 
if  a  female  child  is  over  15  years  of  age, 
and  is  previously  imcbaste,  this  fact,  if  es- 
tablished by  tbe  evidence,  wonld  be  a  bar 
to  the  prosecution  and  would  be  a  complete 
defense;  and,  tbe  state  being  required  to 
prove  Its  case  beyond  reasonable  doubt.  If 
by  tbe  evidence  such  doubt  was  raised  In 
tbe  mind  of  tbe  Jury  as  to  the  previous 
chastity  of  the  prosecutrix,  a*  alleged  in  the 
information,  the  accused  would  be  entitled 
to  an  acquittal.  Tbe  statute  does  not  in 
words  speak  of  tbe  character  of  the  prose- 
cutrix for  chastity.  It  declares  only  that 
tbe  crime  shall  be  deemed  to  have  been 
committed,  if  under  the  age  of  consent,  un- 
less the  female  known  and  abused  is  over 
15  years  of  age,  and  previously  unchaste. 
Under  a  statute  so  worded.  Is  evidence  of 
the  reputation  of  a  prosecutrix  for  chastity 
admissible,  or  mnst  the  defense  of  prior  un- 
cbastlty  be  establisbed  only  by  evidence 
tending  to  prove  an  actual  unchaste  charac- 


ter, aa  distingulsbed  from  what  it  is  reputed 
to  be?  Character,  it  Is  said,  is  the  peculiiir 
qualities  Impressed  by  nature  or  babit  on 
a  person,  which  distinguish  him  from  others, 
or,  as  is  defined  by  some,  a  reputation  or 
estimation  in  the  community  In  which  one 
Is  held.  6  Cyc.  892;  Berneker  v.  State,  40 
Neb.  810,  59  N.  W.  372.  It  is  observed  by 
the  author  of  the  text  above  referred  to  that 
doubtless  there  is  a  distinction  observed  by 
careful  writers  between  character  and  repu- 
tation. Obaracter,  where  tbe  distinction  is 
observed,  signlfles  the  reality,  and  reputa- 
tion merely  what  Is  reputed  or  understood 
from  report  to  be  tbe  reality,  about  ■  poson 
or  thing.  6  Cyc,  supra.  Chastity  is  defined 
to  be  "that  virtue  which  prevents  tlie  un- 
lawful commeree  of  tbe  sexes."  6  Cyc  978. 
In  Bailey  v.  State,  57  Neb.  706,  78  N.  W. 
284,  73  Am.  St  Rep.  540,  in  which  a  con- 
struction of  tbe  language  of  tbe  statute  in 
respect  of  the  particular  question  now  un- 
der consideration  was  involved,  it  is  beid 
that  "a  woman  not  previously  unchaste, 
within  tbe  meaning  of  section  12,  e.  4,  of 
the  Criminal  Code,  is  one  who  has  never  bad 
unlawful  sexual  Intercourse  with  a  male  pri- 
or to  tbe  intercourse  with  which  ttae  prisoner 
stands  indicted."  These  definitions  and  tbo 
holding  in  the  case  Just  cited  unmistakably, 
we  think,  point  to  tbe  conclu8i<Hi  that  tbe 
fact  in  controversy  is  the  previous  diastity, 
or  want  thereof,  of  the  prosecutrix — that  is, 
the  real  character,  in  Its  technical  and  strict- 
er sense,  as  distinguished  from  her  reputed 
character — and  that  the  evidence  to  establish 
such,  when  in  controversy,  at  least  to  over- 
come the  allegation  of  chastity,  must  be  di- 
rected, not  to  reputaticHi,  but  to  facta  and 
circumstances  of  individual  acts  and  conduct 
tending  to  prove  a  lack  of  that  vlrtne  in 
reality  possessed  by  tbe  female,  whicb  it  is 
the  object  of  tbe  statute  to  protect  In  a 
seduction  case  prosecuted  criminally  (Poweli 
T.  State  [Miss.]  20  South.  4),  and  which  Is 
analogous  in  many  respects  to  a  case  like 
the  one  at  bar,  it  is  held  that  it  Is  sufficient 
if  a  girl  had  never  bad  sexual  intercourse, 
although  her  reputation  ndgbt  be  bad.  Says 
the  court:  "So  long  as  a  giri  remains  per 
Bonally  pure,  so  long  as  she  is  free  froin 
tbe  pollution  of  criminal  sexual  intercourse, 
so  long  is  she  entitled  to  the  protectloo  of 
the  law.  She  may  sho(^  wltb.  the  indiscre- 
tion of  her  speech  and  l^e  freedom  of  ber 
manners,  and  yet  never  have  had  a  tbouidit 
of  parting  with  virtue;  and,  until  she  does 
part  with  her  virtue,  she  is  regarded  by  tbe 
law  as  of  chaste  character."  See,  also. 
Mills  V.  Commonwealth,  93  Va.  816.  22  S.  R. 
863;  People  v.  Kehoe,  123  Cal.  224.  5S  Pac. 
911,  69  Am.  St  Rep.  52;  State  t.  Brinkbaus. 
34  Minn.  285,  25  N.  W.  642;  O'Neill  v.  State. 
86  Ga.  383,  11  8.  B.  886.  In  Eenyon  v.  Peo- 
ple, 26  N.  T.  208,  84  Am.  Dec.  177.  under  a 
seduction  statute,  evidence  of  general  reputa- 
tion of  a  female  for  want  of  chastity  Is  held 
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personal  viitue,  and  not  r^utatlon,  and  re- 
quire evidence  of  speclflc  acts  of  letcdneas 
for  impeachment;  and  to  tbe  same  effect 
is  Pe^e  T.  Nelson,  153  N.  Y.  90.  46  N.  BL 
1040,  eO  Am.  8t  Berp.  582.  In  State  v.  Pris- 
er,  49  Iowa,  531,  31  Am.  Rep.  155,  where 
a  statute  provides  for  tiae  punishment  for  the 
seduction  of  any  unmarried  Tfoman  of  previ- 
ous chaste  character.  It  is  held  that  "char- 
acter" refers  to  moral  qualities,  and  not  to 
reputation,  and  that  evidence  of  reputation 
was  not  admissible  upon  the  issue  of  char- 
acter, but  only  to  Impeach  or  corrot)orate 
testimony  regarding  particular  acts  of  nn- 
chastlty.  In  tlie  (pinion  it  is  said:  "Such 
a  ciuiracter  may  be  established  l)y  proof  of 
particular  acts,  or  by  a  course  of  life  and 
conduct  inam^Btent  with  purity.  A  pure 
character  may  not  be  shown  by  reputation, 
bat  evidence  of  particular  lewd  conduct  may 
be  rebutted  by  proof  of  a  good  reputation. 
It  will  be  observed  that  in  no  case  can  r^u- 
tation  be  given  in  evidence  to  esfcabliah  the 
chastity  or  the  impurity  of  the  woman.  A 
good  reputatloii  l)ei]ig  shown  by  the  prosecu- 
trix in  rebuttal  of  spedflc  charges  of  lewd- 
ness, tbe  state,  of  course,  may  introduce 
evidence  upon  that  Issoe,  and  assail  the  wo- 
man's reputation  Id  contradiction  of  the  evi- 
dence she  lias  offered  upon  that  point.  It 
will  thus  be  seen  ttiat  evldenec  of  reputa- 
tion is  not  admissible  upon  the  Issue  involv- 
ing tbe  woman's  character,  but  only  to  dis- 
credit or  support  testimony  tending  to  es- 
tablish partlcidar  acts  of  lewdaeas."  The 
rule  as  stated  in  the  authority  last  cited  im- 
presses ns  as  being  both  reasonable  and  sen- 
sible, and  one  well  calculated  to  subserve 
the  interests  of  justice  and  to  protect  the 
rights  of  tbe  accused.  A  very  interesting 
monograpbie  note  relaUag  to  the  admiesibUl- 
ty  of  such  evldenee  will  be  found  in  connec- 
tion with  tbe  case  of  Bndshaw  t.  Jones 
(Xenn.)  52  a  W.  1072,  76  Am.  St  Sep.  865. 
Upon  both  principle  and  precedent,  we  are 
satisfied  tliat  the  proposed  evidence  as  offer- 
ed was  inadmissible,  and  that  no  error  was 
committed  in  its  exclusion. 

10.  Evidence  was  also  offered  and  exclud- 
ed, the  purpose  of  whioh  was  to  prov«  that 
the  reputation  of  a  girl  associate  of  the  prose- 
cutrix for  chastity  was  bad,  and  error  is 
sought  to  be  predicated  on  the  ruling  exclud- 
ing such  evidenee.  We  are  of  the  opinion 
that  the  oourt  ruled  correctly.  While  the 
facts  regarding  the  conduct,  actions,  and 
associates  off  tbe  prosecutrix,  which  throw 
any  light  upon  tbe  question  of  her  previous 
chastity,  and  whether  she  was  tn  the  Iiablt 
of  associating  with  persons  of  lewd  and  un- 
chaste character,  are  proper  to  be  offered  in 
svideuce,  we  do  not  tliink  tbe  rule  does  or 
ought  to  eixtend  so  far  as  to  permit  an  issue 
to  be  TUised  as  to  the  general  repute  for 
chastity  of  some  third  party  with  whom  tbe 
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finding  no  error  In  the  record  prejudicial 
to  tbe  substantial  rights  of  the  accused,  we 
reach  the  conclusion  that  the  Judgment  ought 
to  be  In  all  things  affirmed,  which  la  accord- 
ingly ordered.     Affirmed. 


BORGHAIIT  T.  CITY  OP  OEDAR  RAPIDS. 
(Sapreme  Court  of  Iowa.    Jan.  11,  1905.) 

MUWICIPAL  COBPORATIONS— VACATION  OF  PTJB- 
LIO  GBOTTNDS — DAVAOI  TO  ABDTTEB— ACnOK 
—LIMITATIONS— NKCKSSITT  OF  PLEADING. 

1.  Where  the  power  to  vacate  streets  and  pub- 
lic grounds  is  given  by  statute,  when  all  proper- 
tr  owners  are  affected  alike  b;  a  vacation, 
though  In  different  degrees,  they  have  no  rem- 
edy. 

2.  Where  a  city,  which  had  statutory  anthor- 
ity  to  vacate  public  grounds,  sold  a  public 
square,  and  the  grantee  erected  a  building  which 
obstructed  all  access  by  way  of  the  square  to  an 
abutting  lot^  which  had  no  other  access  accord- 
ing to  tbe  plat,  the  abutter  was  entitled  to  dam- 
ages. 

8.  Where  a  dty,  which  had  statutory  author- 
ity to  vacate  public  grounds,  sold  a  public 
square,  and  the  grantee  erected  a  building  which 
obstructed  all  access  by  way  of  the  square  to 
an  abutting  lot,  the  abutter  had  no  remedy  by 
certiorari. 

4.  Limitations  is  an  affirmative  defense  that 
must  be  pleaded  by  allegations  of  the  facts  con- 
stituting it. 

5.  Though  Ck>de,  {  8557,  includes  a  motion  in 
the  enumeration  of  pleadings,  a  motion  for  a 
directed  verdict  on  tbe  ground  of  limitations 
does  not  avail  defendant  as  a  raising  of  tbe  is- 
sue by  pleading  tbe  statute  referring  to  motion 
filed  in  making  up  the  issues. 

Appeal  from  District  Court,  Linn  County; 
Wm.  Q.  Thompson,  Judge. 

May,  Fero  ft  Galnor'B  Addition  to  Cedar 
Raplda  was  platted  In  1856.  Tbe  plaintiff 
became  owner  of  lot  8  In  block  8  in  1893. 
As  appears  from  the  annexed  plat,  this  lot, 
with  others,  abutted  on  ground  designated 
"Public  Square"  which  furnished  the  only 
access  to  It  In  1902  the  defendant  city  con- 
veyed that  part  of  the  square  bounded  by 
block  9  and  First  street  and  Fourteenth  ave- 
nue to  the  John  Huss  Methodist  Episcopal 
Chapel,  and  the  latter  erected  a  parsonage 
thereon,  so  as  to  completely  obstruct  all  ac- 
cess by  way  of  the  square  to  said  lot  It 
was  stipulated  that  the  depreciation  In  the 
value  of  the  lot  resulting  therefrom  was 
$125,  but  contended  on  tbe  part  of  the  de- 
fendant that  the  law  does  not  authorize  re- 
covery for  any  Injury  occasioned  by  the  va- 
cation of  a  street  or  public  ground.  The 
court  directed  a  verdict  for  plaintiff,  and 
from  Judgment  thereon  tbe  defendant  ap- 
peals.   Affirmed. 

John  N.  Hughes,  for  appellant  Powell, 
Harmon  &  Powell,  for  appellee. 

LADD,  J.  The  validity  of  the  proceedings 
which  resulted  In  the  vacation  of  that  por- 
tion  of  the   public   square   affording   access 


Chapel   la  not  qnestioned    by   eltber   party. 
That  this  square  was  Intended  to  t>e  nsed  in 
part,  at  least  as  a  street  approach  is  mani- 
fest from   the  fact  that  some  of   tbe  Ints 
were  platted   facing  It  and  with    no  otLer 
means  of  access.    This  is  conceded,  Impliei?- 
ly,  at  least  by  appellant  for  tbe  cause  ii 
submitted  on  the  theory  that  damages  for 
the  vacation  of  a  street  or  public  grouK] 
nsed  as  such  may  not  be  recovered  from  tt« 
dty.    Tbe  power  to  vacate  Is  expressly  con- 
ferred by  statute,  and,  when   all    propertr 
owners  are  atFected  alike,  though  in  different 
degrees,  by  Its  exerdse,  there  Is  no  ground 
upon  which  to  base  a  remedy.    Bat  here  the 
Injury   complained  of  is  peculiar   to   plain- 
tiff's property,  and  not  such  as  is  shared  bj 
the  public  generally.    In  so  far  as  tbe  street 
or  public  groimd  was  necessary  to  the  free 
and  convenient  way  for  travel  to  and  fron 
the  lot  ber  right  to  its  use  for  that  par- 
pose  was  appurtenant  to  her  premises,  and 
essential  to  their  enjoyment     Tbe   abutter 
has  a  right  in  common  with  the  commnnitf, 
to  tise  the  street  from  end  to  end  for  tbe 
purpose  of  passage;  but  ^  addltl<m  to  thii 
common   right,   he   has   an  individual   prop- 
erty right  appendant  to  his  premises  In  that 
part  of  tbe  street  which  is  necessary  to  free 
and  convenient  egress  and  ingress   to  his 
property.     That  this  latter  right  is  iHlvate 
and    personal    and    unshared    by    tbe   com- 
munity, and  cannot  be  taken  away  without 
answering  In  damages,  is  held  by  substan- 
tlally  all  the  authorities.    O'Brien  v.  Cen- 
tral L  ft  S.  Co.,  158  Ind.  218,  63  N.  E.  902, 
57  L.  B.  A.  608,  92  Am.  St  Rep.  305;  An- 
derson V.  Turbevllle,  6  Cold.  150;    Selden  r. 
City  of  Jacksonville,  28  Fla.  558,  10  SoutL 
457,  14  L.  R.  A.  870,  29  Am.  St  Rep.  278: 
Moose  V.   Carson,   104  N.  a  431,   10  8.  E. 
689,  7  L.  R.  A.  548,  17  Am.  St  Rep.  631; 
Town  of  Rensselaer  v.  Leopold,  106  Ind.  29, 
6  N.  B.  761;   Bradbury  v.   Walton,  94  Ky. 
167,  21  S.  W.  869;  Helnrlch  v.  City  of  St 
Louis,  125  Mo.  424,  28  S.  W.  626,  46  Am.  St 
Rep.  490;    Elliott  on  Roads  ft  Streets,  i  877. 
The  question  considered  In  Long  v.  Wilson. 
119  Iowa,  267,  93  N.  W.  282,  60  L.  R-  A.  72a 
97  Am.  St  Rep.  316,  was  whether  an  ad- 
judication against  a  munidpaiity  that  cer- 
tain grotmd  was  not  a  part  of  the  street 
was  res  adjudlcata  as  to  a  landowner  Ingres! 
and  egress  to  whose  property  wonld  be  nit 
off,  and  it  was  declared  that  he  bad  a  ri^tat 
to  and  interest   in  the  street  distinct  and 
different  from  that  of  the  general   public 
In  the  course  of  the  opinion  the  court  ssld: 
"It  is  important  to  the  individual  owner  ot 
abutting  property  that  he  shall  he  able  to 
get  to  and  from  his  residence  <v  business, 
and  that  the  public  shall  have  the  means  of 
getting  there   for  social   and   business  pot- 
poses.     In  such  a  case  access  to  thorough- 
fares connecting  bis    property   with   othfr 
parts  of  the  town  or  city  has  a   value  pe- 
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cnliar  to  blm  apart  from  tbat  shared  In  by  < 
citizens  generally,  and  his  right  to  the  street 
as  a  means  of  enjoying  the  free  and  con> 
venient  use  of  his  property  has  a  value  quite 
as  certainly  as  the  property  Itself.  If  this 
special  right  is  value — and  It  is  of  value  if 
it  increases  the  worth  of  his  abutting  prem- 
ises— then  it  Is  property,  regardless  of  the 
extent  of  such  value.  Surely,  no  argument 
Is  required  to  demonstrate  that  the  depriva- 
tion of  the  use  of  property  is  to  that  extent 
the  destruction  of  its  value."  As  such  de- 
struction is  presumed  to  have  been  for  the 
public  good,  the  public  must  make  Just  com- 
pensation for  the  property  to  the  extent 
taken.  As  the  authority  of  the  city  to  va- 
cate is  conceded,  it  is  manifest  that  the  rem- 
edy by  certiorari  was  not  available  to  plain- 
tiff, and  that  her  only  recourse  was  an  ac- 
tion for  damages.  The  decisions  upon  which 
appellant  relies  were  reviewed  In  the  last- 
cited  ease,  and  shown  not  to  be  inconsistent 
with  the  conclusion  announced. 

2.  Appellant  insists  that,  inasmuch  as  the 
claim  is  for  unliquidated  damages,  and  was 
not  filed  with  the  clerk  of  defendant  city 
within  30  days  after  the  conveyance  of  the 
square,  the  cause  of  action  Is  barred  by  the 
statute  of  limitations.     See  Kenyon  v.  City 
of  Cedar  Rapids  (Iowa)  99  N.  W.  693.    This 
defense   is    an    affirmative  one,   and,   to   be 
available,  the  facts  constituting  it  must  be 
pleaded.     Harlln  v.  Stevenson,  30  Iowa,  371 ; 
Tredway  v,  McDonald,  51   Iowa,   663,  2  N. 
W.  567.     By  ohiittlng  to  do  so,  the  defense 
la  deemed  to  have  been  waived.    Robinson 
T.   Allen,  87   Iowa,  27;    Brush  v.  Peterson, 
64  Iowa,  243,  6  N.  W.  287;    Welch  v.   Mo- 
Grath,  59  Iowa,  519,  10  N.   W.  810,   13  N. 
W.  (iSa    See  Reed  v.  City  of  Muscatine,  104 
Iowa,  183,  73  N.  W.  579.    One  of  the  grounds 
of  the  motion  to  direct  verdict  was  the  bar 
of  the  statute,  and  appellant  argues  that,  as 
a  motion  is  enumerated  as  a  pleading  in  sec- 
tion 3557  of  the  Code,  the  bar  of  the  statute 
of  limitations  was  raised  by  the  pleadings. 
That  section  has  reference  to  written   mo- 
tions filed  in  making  up  the  issues  in  the 
case.    The  bar  of  the  statute  mnst  be  made 
an  issue,  and  it  seems  hardly  necessary  to 
say  that  a  motion  to  direct  a  verdict  is  nec- 
essarily  based  on  the  issues  as   previously 
Joined    and    the    evidence    adduced    bearing 
thereon.     By  falling  to  make  the  statute  of 
limitations   an  issue   in   the  case,  tbat  de- 
fense was  waived. 
Affirmed.  < 


McCONKIE  et  al.  r.  LANDT. 
(Supreme  Court  of  Iowa.    Jan.  11,  1905.) 

niTES  —  BEUISSION— COLLECTION— ATTOBNKT'8 

FEES — 0BDGB8— JDBISDICriON — NOTICE 

—EXECUTION — INJDNCTION. 

1.  Where  a  fine  assessed  in  a  proceeding  to 
enjoin  a  liquor  nuisance  and  for  violation  of 
an  injunction  was  remitted  by  the  Governor 
on    condition  that  the  coats  be  paid,  and  the 

101  N.W.— 71 


costs,  including  an  attorney's  fee  provldnd  for. 
were  paid,  a  further  sum  could  not  be  taxed  aa 
fees  to  plaintiffs'  attorney,  under  Code,  {  2429, 
providing  that  in  all  actions  against  persons 
charged  with  keeping  a  nuisance  and  to  abate 
the  same,  and  for  violating  an  injunction,  the 
court  shall  allow  plaintiffs^  attorney  "ten  per 
cent  of  the  fine  collected,"  in  case  a  fine  shall 
be  assessed. 

2.  A  fine  assessed  against  defendants  for  keep- 
ing a  liquor  nuisance  and  violating  an  injunc- 
tion having  been  remitted  by  the  Governor  on 
payment  of  costs,  the  trial  judge  entered  an  or- 
der in  vacation  directing  the  clerk  to  issue  ex- 
ecution against  defendants  for  the  collection  of 
10  per  cent  of  the  fine  remitted,  as  attorney's 
fees.  Held,  that  such  order  having  been  enter- 
ed without  notice  to  defendants,  as  required  by 
Code,  fg  3834-3841,  it  was  void  for  want  of  ju- 
risdiction. 

3.  Where  an  order  directing  the  clerk  to  issue 
execution  against  plaintiffs  for  the  collection  of 
10  per  cent  of  a  fine  which  bad  been  remitted, 
as  additional  attorney's  fees,  were  void  for  want 
of  jurisdiction,  complainants  were  not  bound 
to  take  any  notice  of  the  order,  but  were  en- 
titled to  enjoin  the  levy  of  an  execution  issued 
to  enforce  it. 

Appeal  from  District  Court,  Cedar  County; 
J.  H.  Preston,  Judge. 

Action  to  enjoin  proceedings  under  an  'ex- 
ecution. Decree  for  plaintiffs.  Defendant 
appeals.    AfiSrmed. 

Charles  W.  Kepler,  for  appellant  Jami- 
son &  Smyth,  for  appellees. 

McCLALN,  J.  A  judgment  In  behalf  of  the 
state  for  $G00  fine  and  costs  was  obtained  in 
a  suit  Instituted  by  defendant  against  the 
plaintiffs  in  this  action  for  the  illegal  sell- 
ing of  intoxicating  liquors  in  violation  of  an 
injunction.  Thereafter  the  Governor  remit- 
ted the  fine  on  condition  that  the  costs  be 
paid.  The  costs  were  paid,  including  the 
attorney's  fee  provided  for  In  such  cases, 
which  was  taxed  as  part  of  the  costs,  under 
a  provision  found  In  section  2406  of  the  Code. 
Subsequently,  without  any  notice  to  these 
plaintiffs,  the  Judge  of  the  court  in  which 
the  Judgment  for  the  fine  had  been  entered 
made  an  order  in  vacation  directing  the  clerk 
to  issue  execution  against  the  plaintiffs  for 
the  collection  of  10  per  cent,  of  the  fine  which 
had  been  remitted,  as  additional  attorney's 
fees  taxable  as  costs  in  the  case  under  provi- 
sions of  the  Code.  The  present  action  is 
brought  to  enjoin  the  enforcement  of  such 
execution. 

The  provision  of  the  Code  relied  upon  is  as 
follows:  "Sec.  2429.  In  all  actions  in  equity 
against  persons  charged  with  keeping  a  nui- 
sance, and  to  abate  the  same,  and  all  pro- 
ceedings for  a  contempt  for  violating  any  in- 
junction, temporary  or  permanent,  issued  or 
decreed  therein,  the  court  or  Judge  before 
whom  the  same  shall  be  heard  aud  determin- 
ed shall  allow  the  attorney  prosecuting  such 
cause  a  reasonable  sum  for  his  services,  and 
In  case  a  fine  shall  be  assessed,  he  shall  be 
allowed  ten  per  cent,  of  the  fine  collected." 
The  contention  for  appellant  is  tbat  the  10 
per  cent  provided  lor  constitutes  an  addi- 
tional attorney's  fee,  taxable  as  costs  in  fa- 
vor of  the  attorney  of  the  plaintiff  In  the 
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contempt  proceeding,  and  tbat  the  Qovemor 
could  not  and  did  not  attempt  to  relieve  tbe 
defendants  In  that  proceeding  from  the  pay- 
ment of  this  10  per  cent  But  It  la  to  be  no- 
ticed tbat  It  is  "ten  per  cent,  of  the  flne  col- 
lected" which  is  to  be  assessed  as  part  of 
tbe  costs,  and  that  this  10  per  cent.  Is  not  In 
addition  to  the  fine,  but  Is  a  part  of  It;  that 
Is,  when  the  flne  is  collected,  10  per  cent, 
thereof  Is  to  be  paid  to  the  attorney  of  tbe 
plaintiff  In  the  proceeding.  If  $000  flne  had 
been  collected,  10  per  cent,  of  tbe  amount 
which  would  otherwise  have  gone  to  the 
county  would  have  been  payable  to  plaintiffs' 
attorney.  It  seems  dear,  therefore,  tbat 
when  the  flne  was  remitted,  so  that  It  was 
not  and  could  not  be  collected,  there  was  no 
fund  from  which  any  amount  could  be  taken 
tor  the  benefit  of  tbe  attorney.  It  matters 
not  whether  the  10  per  cent.  Is  to  be  treat- 
ed as  a  part  of  tbe  costs,  for,  even  if  to  be  so 
treated,  there  never  has  been  any  flne  col- 
lected, a  per  cent,  of  which  could  be  taxed 
up  as  costs.  The  10  per  cent,  is  allowed  for 
the  collection  of  the  penalty  Impo.sed.  Bren- 
nan  v.  Roberts  (Iowa)  101  N.  W.  400;  Sims 
V.  Pottawattamie  Oounty,  91  Iowa,  442,  59 
N.  W.  68. 

It  Is  also  contended  that  the  remedy  of 
plaintiffs  was  by  appeal  from  tbe  order  en- 
tered by  the  Judge  In  vacation,  directing  the 
clerk  to  Issue  execution,  and  that  this  suit 
to  restrain  tbe  enforcement  of  the  execution 
cannot  be  maintained.  But  If  In  entering 
such  order  the  Judge  acted  without  jurisdic- 
tion, then  tbe  plaintiffs  were  not  bound  to 
take  any  notice  of  tbe  order,  and,  wben 
threatened  with  the  enforcement  of  the  exe- 
cution against  their  property,  may  ask  relief 
by  way  of  injunction.  Leonard  v.  Capital 
Ins.  Co.,  101  Iowa,  482,  70  N.  W.  629;  Iowa 
Union  Tel.  Co.  v.  Boylan,  86  Iowa,  90,  52  N. 
W.  1122;  Connell  v.  Stelson,  33  Iowa,  147; 
Hawkeje  Ins.  Co.  v.  Huston,  115  Iowa,  621, 
89  N.  W.  29. 

After  tbe  expiration  of  the  term  at  which 
Judgment  was  rendered  against  tbcm,  plain- 
tiffs were  not  required  to  take  notice  of 
further  proceedings  in  tbe  case.  Perry  ▼. 
Kaspar,  113  Iowa,  268,  85  X.  W.  22;  Schiele 
V.  Thode  (decided  at  present  term)  102  N.  W. 
133. 

The  Judge  is  authorized,  on  application 
made  to  blm,  to  enter  an  order  in  vacation 
directing  the  clerk  or  sheriff  as  to  the  issu- 
ance or  enforcement  of  an  execution.  Code, 
§  3843.  But  such  an  order  can  be  made  only 
after  notice  to  the  opposite  party.  Code,  SS 
3834-3841.  While  the  notice  required  on 
an  application  to  the  Judge  in  vacation  for 
relief  incident  to  tbe  case,  of  which  the 
court  has  acquired  Jurisdiction,  is  not  neces- 
sarily the  same  kind  of  notice  as  that  re- 
quired of  the  institution  of  an  action,  it  Is 
nevertheless  essential.  In  order  that  the  judge 
have  autliorlty  to  act,  and  we  think  that  It 
Is  jurisdictional.  Tbe  action  of  the  Judge  In 
the  present  case,  on  which  the  execution  now 


sought  to  be  enjoined  was  based,  was  purely 
ex  parte,  and  without  notice  of  any  kind  to 
the  adverse  party.  Tbe  Judge's  order  was 
therefore  void. 

The  Judgment  of  the  trial  court  enjoining 
tbe  enforcement  of  the  sxecution  le  affirmed 


GREENLEE  v.  MOSNAT. 
(Sapreme  Court  of  Iowa.    Jan.  12,  1905.) 

COMPBOMIBE  A.ND  SBTTLEICEHT— OOOD  FArTH— 
EVIDENCE— TRANSACTIONS  BETWEEN  PABTIES 
— TRIAL— S0BMISSION  OP  IHTKBBOOATOKIES— 
EXCLUSION   OF  EVIDENCE— CUBE  OF   KBBOB. 

1.  Special  interrogatories  wbidi  do  not  ral! 
for  ultimate  facts,  but  are  rather  in  the  nature 
of  a  cross-examination  of  the  jurors  coneernin; 
tbe  method  of  their  deliberations,  are  properlv 
refused. 

2.  Defendant  may,  as  a  general  role,  offrr 
evidence  to  establish  the  truth  of  any  fact  plead- 
ed by  him  and  not  admitted. 

3.  In  an  action  against  an  attorney  to  r'>- 
cover  money  collected  for  a  client  on  certain 
claims,  plaintiff  alleged  that  defendant  had  fail- 
ed to  pay  over  the  full  amount  due  after  >].- 
ducting  agreed  commissions.  Defendant  adml:- 
ted  the  performance  of  services,  in  the  collection 
of  tbe  claims,  denied  the  commission  agreement, 
alleged  that  he  had  performed  prior  services  for 
plaintiff,  and  further  alleged  that,  after  mak- 
ing the  collections  in  controversy,  a  dispute 
arose  as  to  the  amount  of  defendant's  compen- 
sation, which  led  to  a  final  compromise  and  set- 
tlement of  all  claims  between  the  parties.  Held. 
that  evidence  that  defendant  l^d  performed 
services  prior  to  .the  collection  of  the  claims,  on 
account  of  which  suit  was  brought,  should  have 
been  admitted  on  tbe  issne  of  the  good  faith  of 
the  settlement. 

4.  Where  the  ruling  sustaining  an  objection  !•! 
evidence  was  never  withdrawn  or  modified,  error 
in  the  exclusion  of  such  evidence  was  not  cared 
by  the  fact  that  part  of  the  excluded  testimony 
indirectly  found  its  way  into  the  record. 

Appeal  from  District  Court,  Benton  Coun- 
ty; a.  W.  Burnham,  Judge. 
The  opinion  states  the  case.    Beversed. 

C.  Nichols  and  Tom  H.  MUner,  for  appel- 
lant C.  W.  E.  Snyder,  8.  B.  Montgomerv. 
and  Gilchrist,  Whipple  ft  Brown,  for  appel- 
lee. 

WEAVER,  J.  The  plaintiff  brings  this 
action  at  law,  alleging  tbat  he  employed  J.  J. 
Mosnat  an  attorney  at  law,  to  collect  cer- 
tain claims  held  by  him  against  certain  in- 
surance companies,  under  tbe  agreement  that 
said  Mosnat  should  have  and  receive  in  full 
compensation  for  his  services  10  per  cent  of 
the  amount  so  collected.  He  further  alleges 
tbat  Mosnat  did  collect  said  claims,  but  ha-^ 
failed  to  pay  over  tbe  full  amount  due  tbe 
plaintiff,  after  deducting  tbe  agreed  commis- 
sion of  10  per  cent,  and  he  asks  a  verdict 
for  tbe  remainder.  Mosnat  appeared  and  an- 
swered, admitting  that  he  performed  serv- 
ices for  plaintiff  in  tbe  collection  of  sai*! 
claims,  but  denied  that  be  agreed  to  acc^t 
10  per  cent,  of  such  collections  in  full  pay- 
ment He  further  answers,  alleging  tbat  aft- 
er performing  the  service  he  had  an  account- 

<[  1.  See  Trial,  vol.  46,  Cent.  Dig.  t  OS- 
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tag  and  settlement  with  plaintiff,  and  paid 
blm  tbe  full  balance  found  due.  He  further 
alleges  tbat  prior  to  tbe  time  of  bis  appolnt- 
ia«it  to  collect  these  claims  be  had  perform- 
ed other  serrlces  for  tbe  plaintiff  In  and 
about  certain  other  claims  against  another 
Insurance  company,  and  In  preparing  proof 
of  loss  thereon,  and  that,  after  making  tbe 
collections  above  referred  to,  a  controversy 
arose  In  good  faith  between  plaintiff  and 
tbe  defendant  as  to  tbe  amount  of  the  de- 
fendant's compensatioB,  and  as  to  the  sum 
plaintiff  was  entitled  to  demand  and  re- 
ceive, and  that,  for  the  purpose  of  putting 
an  end  to  said  controversy,  the  defendant  of- 
fered and  tendered  to  the  plaintiff  the  sum 
of  $4,004.75  in  full  payment  and  satiBfactlon 
of  bis  claim  for  moneys  in  defendant's 
bands,  and  tbat  plaintiff,  with  full  knowl- 
edge of  the  offer,  accepted  and  received  tbe 
money,  and  has  ever  since  retained  It  There 
was  a  trial  to  a  Jury,  and  verdict  for  the 
plaintiff.  The  Judgment  entered  upon  this 
verdict  was  reversed  by  this  court  on  de- 
fendant's appeal.  Greenlee  v.  Mosnat,  116 
Iowa,  535,  90  N.  W.  338.  A  retrial  having 
resulted  in  another  verdict  and  Judgment 
for  plaintiff,  the  defendant  again  appeals. 
Since  the  first  trial,  J.  J.  Mosnat  has  died, 
and  the  executrix  of  his  will  has  been  sub- 
stituted as  tbe  party  defendant 

1.  Tbe  appellant  assigns  error  upon  the  rul- 
ing of  the  trial  court  In  refusing  to  submit 
certain  special  findings.  Without  attempting 
to  set  out  tbe  proposed  Interrogatories — 11  in 
number — ^we  may  say  that.  In  our  Judgment, 
they  do  not  call  for  ultimate  facts,  but  are 
rather  in  tbe  nature  of  a  cross-examination 
of  the  Jurors  concerning  tbe  method  of  their 
deliberations,  and  there  was  no  error  in  re> 
fusing  to  submit  them. 

2.  The  next  objection  is  of  a  more  serious 
nature.  It  has  been  noted  in  the  statement 
of  the  Issues  that  defendant  pleads  that, 
prior  to  his  appointment  by  tbe  plaintiff  to 
bring  suit  upon  the  Insurance  policies  men- 
tioned in  the  petition,  be  performed  other 
services  for  the  plaintiff,  and  that,  after  tbe 
collections  had  been  made,  a  controversy  in 
good  faith  having  arisen  as  to  his  compensa- 
tion, be  tendered  a  certain  sum,  to  be  re- 
ceived In  full  satisfaction  of  plaintiffs  claim, 
and  that  plaintiff  accepted  and  received  it 
For  some  reason  not  entirely  clear  from  this 
record,  the  trial  court  ruled  out  all  evidence 
offered  by  defendant  In  support  of  the  allega- 
tion coincemlDg  services  alleged  to  have  been 
rendered  by  plaintiff  for  defendant  prior  to 
tbe  date  of  tbe  alleged  contract  for  a  10  per 
cent,  commission.  For  example,  the  defend- 
ant as  a  witness  in  his  own  behalf,  was 
asked  whether  he  performed  services  for  the 
plaintiff  prior  to  the  date  of  the  alleged  con- 
tract for  a  10  per  cent,  commission,  what 
«ncb  services  consisted  of,  and  whether  any 
Agreement  was  had  with  plaintiff  concerning 
tbe  amount  of  compensation  to  be  paid  there- 
for.    Answers  to  all  these  questions  were 


excluded  on  the  ground  of  immateriality. 
Error  is  predicated  upon  these  rulings,  and 
we  are  constrained  to  bold  the  exception 
welt  taken.  In  the  first  place,  tbe  matters 
Inquired  about  were  directly  pleaded  and  re- 
lied upon  In  tbe  answer,  and,  at  least  as  s 
general  rule,  a  defendant  may  offer  evidence 
to  establish  tbe  truth  of  any  fact  pleaded  by 
him  and  not  admitted.  In  tbe  second  place, 
it  was  vital  to  this  branch  of  the  defense 
to  prove  that  tbe  alleged  controversy  over 
the  amount  of  tbe  defendant's  compensation 
was  in  good  faith.  If  the  jury  found  that 
there  was  an  agreement  for  a  10  per  cent 
CMumlsalon  for  collecting  tbe  policies  men- 
tioned In  the  petition,  and  there  was  no 
sbowing  of  any  other  service  rendered,  they 
might  believe  tbat  the  claim  made  by  de- 
fendant for  more  than  sucb  commission  was 
not  asserted  in  good  faith,  while,  if  It  were- 
proven  that  defendant  bad  in  fact  performed 
other  and  additional  services  for  plaintiff, 
for  which  no  compensation  had  ever  been 
made,  such  fact  might  very  properly  lead 
the  Jury  to  the  opposite  conclusion.  It  fol- 
lows as  a  necessary  consequence  tbat  tbe  ex- 
clusion of  the  defendant's  evidence  in  sup- 
port of  this  ^clalm  was  prejudicial  error. 
Counsel  for  appellee  seek  to  avoid  this  result 
by  suggesting  that,  notwithstanding  the  rul- 
ings complained  of,  tbe  defendant  did  In  fact 
state  what  be  claimed  to  be  the  fact  in  re- 
spect to  this  service.  But  this  is  hardly  cor- 
rect. It  is  true  that  defendant  did  speak  of 
certain  service  performed  by  him  In  relation 
to  a  claim '  against  another  Insurance  com- 
pany, but  the  matter  came  Into  the  record 
In  an  Indirect  manner,  and  did  not  serve  to 
neutraliae  the  effect  of  the  rulings  com- 
plained. The  exclusion  of  the  testimony  was 
so  often  and  so  emphatically  repeated  tbat 
the  Jury  must  have  been  thoroughly  impress- 
ed with  the  thought  that  tbe  testimony  was^ 
immaterial,  and  not  entitled  to  any  weigbt 
in  tbe  defendant's  favor.  Tbe  ruling  sus- 
taining the  plaintiff's  objection  was  never 
withdrawn  or  modified,  and  we  cannot  as- 
sume that  the  error  was  cured  because  a 
part  of  the  excluded  testimony  Indirectly 
found  its  way  into  tbe  record. 

As  there  have  been  two  verdicts  in  the 
case,  we  regret  the  necessity  of  remanding 
It  for  another  trial,  but  the  error  referred 
to  seems  to  be  manifest,  and  Its  prejudicial 
character  cannot  be  doubted. 

For  the  reasons  stated,  the  Judgment  of 
tbe  district  court  is  reversed. 


ECONOMY  FURNACE  CO.  v.  BI.ACni.EY 

et  al. 

(Supreme  Court  of  Iowa.    Jan.  11,  1305.) 

BAI.EB  —  WABBANTT  —  PBBrOBMANCB— BESCIS- 
SIOH— TBIAIi-^IME. 

1.  Plaintiff,  having  placed  a  heater  in  de- 
fendant's residence  under  an  agreement  that  it 
should  heat  the  house  to  a  certain  temperature 
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use  the  furnace  until  January  6,  1902,  when, 
after  refusing  to  pay,  for  failure  of  the  furnace  to 
heat  the  house,  and  after  plaintiff  had  advised 
her  that  its  claim  had  been  placed  in  the  hands  of 
an  attorney  for  collection,  she  immediately  ceas- 
ed to  use  the  apparatus,  removed  it  to  her  bam, 
and  notified  plaintiff  to  take  it  away.  Bold, 
that  defendant  did  not  use  the  furnace  for  an 
unreasonable  time  after  plaintiff  claimed  to 
hare  complied  with  the  contract,  and  was  not 
thereby  precluded  from  rescinding  the  contract 
for  plaintiffs  failure  to  perform. 

Appeal  from  District  Court,  Lliin  County; 
Wm.  Q.  Thompson,  Judge. 

The  plaintiff  and  defendant  Blachley  enter- 
ed into  a  contract  on  the  22d  day  of  October, 
1900,  by  the  terms  of  which  the  former  agreed 
"to  furnish  and  erect  a  flrst-class  warm  air 
beating  apparatus"  in  the  dwelling  hotise  of 
the  latter,  with  the  guaranty  "that  this  fur- 
nace has  capacity  to  and  will  with  ordinary 
good  coal  and  proper  attention  to  fires,"  etc., 
"beat  this  building  or  such  part  thereof  as 
contract  covers  to  a  temperature  of  seventy 
degrees  Fahrenheit  In  the  coldest  winter 
weather.  Party  of  the  secon^  part  Is  to  have 
until  the day  of  190-  to  test  said  fur- 
nace, and  in  case  of  failure  to  heat  said  build- 
ing as  guarantied,  second  party  is  to  notify 
party  of  tbe  first  part  and  allow  a  reasonable 
time  to  remedy  same."  The  stipulated  consid- 
eration was  $225,  of  which  $76  was  to  be  paid 
January  1,  1901,  and  $20  per  piontb  there- 
after until  paid  in  full.  Tbe  apparatus  was 
installed  in  November  following,  and  was  re- 
moved by  defendant  Blachley  and  placed  In 
her  barn  In  January,  1902.  On  the  4th  day 
of  tbe  same  month,  plaintiff  filed  a  mechanic's 
lien,  and  on  the  iSth  day  of  March  following 
began  this  action  to  foreclose  it  The  defend- 
ant Blachley,  in  her  answer  and  counterclaim, 
denied  that  the  apparatus,  as  erected,  com- 
plied with  the  contract,  and  prayed  for  dam- 
ages. In  bis  answer,  Harmon  raised  the  same 
iBS\ies  as  his  codefendant,  and  also  denied 
that  she  had  a  life  estate  in  the  premises. 
Decree  was  entered  dismissing  the  petition 
and  counterclaim.  Both  parties  appeal,  that 
of  plaintiff  being  first  perfected.    AfiSrmed. 

Orimm,  Trewin  &  MofiSt,  for  appellant 
Smltb  &  Smitb,  for  appellees. 

PER  CURIAM.  Tbe  cause  was  heard  on 
the  testimony  of  witnesses  delivered  In  open 
court,  and,  under  such  clrcimistances,  we  do 
not  Interfere  with  the  findings  of  the  trial 
Judge  without  great  hesitation.  The  evidence 
in  this  case  seems  to  have  been  such,  bow- 
ever,  as  to  have  warranted  tbe  conclusion 
reached.  The  beating  apparatus  was  ade- 
quate to  tbe  demands  In  mild  weather,  but 
in  "the  coldest  winter  weather,"  according  to 
the  weight  of  the  evidence,  could  not  heat  any 
part  of  the  boose  to  tbe  temperature  exacted 
by  the  guaranty.  As  to  one  room,  this  Is 
practically  conceded,  prior  to  the  attacbuicnt 


It  notified  her  by  letter  that  the  only  defect 
complained  of  had  been  remedied,  and  demand- 
ed settlement    On  the  6th  of  January,  ISt-i 
after  she  had  refused  to  pay  because  of  fail- 
ure to  comply  with  the  guaranty,    plaintiff 
advised  her  that  the  claim  bad  be«a  placed 
in  tbe  hands  of  attorneys  for  collection;   and 
she  Immediately  let  the  fire  go  out,  removed 
tbe  apparatus  to  her  bam,  and  notified  plain- 
tiff to  come  and  take  it  away.    Tbe  defen-l- 
ant  never  Intended  to  accept  the  furnace,  .is 
the  plaintiff  well  knew;  and,  after  It  claluiel 
to  bare  complied  with  tbe  contract,   an  un- 
reasonable lengrth  of  time  cannot  be  said  to 
have  been  consimied  by  her  In  testing  tbe 
apparatus  and  notifying  plalntifF   ttaat  she 
elected  to  rescind,  which  the  evidence,  by  a 
fair  preponderance,  shows  she  had  the  rigbi 
to  do.    Tbe  defendant  is  not  shown  to  bare 
suffered  any  actual  damages,  and  therefore 
was  properly   denied   any   recovery    on   her 
counterclaim.    The  motion  to  fHumtiw  Is  ova- 
ruled. 
Affirmed. 


MARSHALLTOWN  STONE  CO.  r.  DES 

MOINES  BRICK  MFG.  GO. 

(Supreme  Court  of  Iowa.    Jan.  10,  190.).) 

DISMISSAIt— POWER    or   TRIAL,    OOUBT— >'EW 
TRIALr— MOTION— TIMK    FOR   FILIXO. 

1.  The  granting  of  a  new  trial,  in  considen- 
tlon  of  conflicting  evidence,  is  condnsive  on  ap- 
peal, in  tbe  absence  of  a  showing  that  tbe 
trial  court  abused  its  discretion. 

2.  The  filing  of  a  motion  for  judgment  noo 
obstante  17  days  after  the  verdict  is  returned 
is  too  late  to  entitle  It  to  consideration. 

8.  The  trial  court  Is  not  authorized,  on  mo- 
tion for  new  trial,  assigning  as  error  the  ovit- 
ruling  of  defendant's  motion  to  direct  a  verdirt 
on  the  ground  that  the  verdict  was  not  sustain- 
ed b^  sufficient  evidence  and  was  the  result  o( 
passion  and  prejudice,  to  dismiss  the  suit. 
where  the  evidence  was  conflicting. 

Appeal  from  District  Court,  Polk  County: 
W.  H.  McHenry,  Judge. 

Action  on  an  alleged  oral  contract  Tte 
opinion  states  the  case.  From  an  order  wt- 
ting  aside  a  verdict  In  its  favor,  and  a  ji:^!:- 
ment  dismissing  its  petition,  with  costs,  lit 
plaintiff  appeals.    Affirmed  In  part 

Boardman,  Aldrlch  &  Lawrence  and  Brem- 
ner  &  Shular,  for  appellant  Benyhlll  i 
Henry,  for  appellee. 

BISHOP,  J.  This  case  is  now  before  ns 
on  a  second  appeaL  The  former  appeal  itm 
from  a  ruling  sustaining  a  demurrer  to  (bt 
petition,  and  resulted  in  a  reversal.  Tte 
opinion  will  be  found  in  114  Iowa,  at  paS* 
675,  87  N.  W.  496.  Upon  the  case  being  re- 
manded, tbe  defendant  filed  an  answer,  v>i 
a  trial  was  had  to  a  Jury.    At  the  close  of 
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J.iie  case  naymg  been  suDmlttea  to  tne  Jury, 
there  was  a  verdict  In  favor  of  plaintiff. 
rriiis  occurred  on  February  10,  1903,  and 
"Within  three  days  thereafter  defendant  filed 
a  motion  for  a  new  trial;  urging,  among 
other  things,  error  In  the  ruling  upon  the 
motion  to  direct  a  verdict,  tliat  the  verdict 
of  the  Jury  was  not  sustained  by  sufficient 
evidence,  and  that  the  verdict  was  the  re- 
sult of  passion  and  prejudice.  On  February 
27,  1903,  defendant  filed  a  motion  for  Judg- 
ment notwithstanding  the  verdict.  On  March 
23,  1903,  the  cause  came  on  for  further  hear- 
ing before  the  court,  when  an  entry  was 
made  as  follows:  "This  cause  came  on  to  be 
heard  upon  the  motion  of  defendant  to  set 
aside  the  verdict  of  the  Jury.  The  court 
•  •  *  being  fully  advised,  ♦  •  ♦  said 
motion  Is  sustained.  And  It  Is  now  ordered 
and  adjudged  that  said  verdict  be,  and  the 
same  Is  hereby,  set  aside."  A  paragraph 
then  follows  In  the  entry  as  made,  which 
we  quote: 

"It  Is  thereupon  by  the  court  further  or- 
dered and  adjudged  that  this  suit  be  dis- 
missed at  plaintiff's  costs,  and  it  is  there- 
fore ordered  and  adjudged  that  defendant 
have  and  recover  of  the  plaintiff  the  costs 
of  this  action,  taxed  at dollars.  Plain- 
tiff excepts." 

Now,  that  the  court  may  properly  have 
con.sidered  that  the  verdict  should  be  set 
aside  and  a  new  trial  granted  may  very  well 
be  assumed.  The  contract  sued  upon  rested 
In  parol,  and  the  evidence  In  respect  thereto 
was  In  sharp  conflict  Having  seen  and 
heard  the  witnesses,  if  the  court  believed 
that  the  verdict  was  so  far  unwarranted  as 
to  demand  a  new  trial  in  the  Interests  of 
Justice,  It  would  be  Its  duty  to  so  order. 
And  we  will  not  Interfere  in  such  cases,  ex- 
cept a  clear  abuse  of  discretion  Is  made  to 
appear.  The  record  before  us,  however,  dis- 
closes no  warrant  for  the  further  paragraph 
of  the  entry  as  made,  dismissing  the  action 
of  plaintiff,  and  giving  defendant  Judgment 
for  costs.  On  the  contrary,  the  case  should 
bave  been  set  down  for  a  new  trial.  Such 
entry  cannot  be  sustained,  as  counsel  for 
appellee  seem  to  think,  by  assuming  that  the 
court  had  concluded  that  the  motion  to  di- 
rect a  verdict  should  have  been  sustained, 
and  took  this  method  of  correcting  the  error 
In  the  ruMng  on  such  motion.  Even  If  it 
could  be  said  that  the  Judgment  entry  com- 
plained of  was  a  proper  method  of  procedure 
under  such  circumstances,  it  is  clear  to  our 
mlndfl  that  the  record  does  not  warrant  the 
assumption  contended  for.  Neither  Is  there 
support  for  the  entry  In  the  fact  that  a  mo- 
tion for  Judgment  non  obstante  was  pending. 
That  motion  was  not  ruled  upon.  It  was 
died  too  late,  and  evidently  the  court  dls- 
rec.arded  it  We  reach  the  conclusion  that 
the  entry  of  Judgment  dismissing  the  action 
and  for  costs  was  an  inadvertence. 
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fear,  tiord  flale  defined  It  as  "the  felonious 
and  violent  taking  of  any  money  or  goods 
from  the  person  of  another,  putting  him  In 
fear,  be  the  valne  thereof  above  or  nnder  one 
shilling."  1  Hale,  P.  C.  532.  In  2  Bishop's 
Criminal  Law,  §  1158,  It  is  said  that  robbery 
is  a  mere  compound  larceny.  It  is  larceny 
aggravated  by  the  matter  vchlch  by  the  com- 
mon law  or  by  the  statute  makes  it  robbery. 
The  crime,  as  defined  by  the  statute,  Includes 
larceny  from  the  person,  and  one  who  is  In- 
dicted for  the  former  may  be  convicted  of 
the  latter  offense.  State  v.  Reasby,  100 
Iowa,  231,  69  N.  W.  451 ;  State  v.  Mikesell, 
70  Iowa,  178,  30  N.  W.  474 ;  State  v.  Qrafl!, 
66  Iowa,  482,  24  N.  W.  &  In  proceeding  un- 
der the  common  law.  It  is  necessary  to  al- 
lege and  prove  ownership,  precisely  as  In  lar- 
ceny, and  such  has  been  held  to  be  the  rule 
where  It  Is  a  statutory  crime.  2  Bishop's 
Criminal  Proc.  1006;  McClaln's  Grim.  Law, 
§  481;  18  P.  ft  P.  1228;  People  v.  Ammer- 
man,  118  Cal.  23,  50  Pac.  15 ;  Brooks  v.  Peo- 
ple, 49  N.  Y.  436,  10  Am.  Rep.  388 ;  Com.  v. 
Clitrord,  8  Gush.  215:  State  v.  Morgan 
<Wash.)  71  Pac.  723;  State  t.  Dengel,  24 
"Wash.  49,  63  Pac.  1104;  Boles  v.  State,  68 
Ark.  35,  22  S.  W.  887.  To  constitute  the 
crime  of  robbery,  there  must  be  larceny  from 
the  person,  within  the  meaning  of  the  law. 
There  can  be  no  larceny  or  robbery  where  a 
pei-son  takes  his  own  property,  or  where  he 
takes  the  property  under  a  bona  flde  belief 
that  It  is  bis  owa  In  other  words,  It  is  es- 
aentlAl  that  the  taking  be  animo  furandl. 
State  ▼.  Ilollyway,  41  Iowa,  200,  20  Am.  Hep. 
586.  It  is  the  general  rule,  and  the  rule  in 
this  state,  that  an  indictment  charging  lar- 
ceny, simple  or  compound,  must  allege  the 
ownership  of  the  property.  State  v.  Cos- 
grove,  109  Iowa,  68,  80  N.  W.  227;  State  t. 
Mullen,  30  Iowa,  203;  State  v.  Morrissey, 
22  Iowa,  158.  In  State  v.  Cunningham,  21 
Iowa,  483,  the  indictment  charged  larceny 
from  the  person,  and  alleged  the  ownership 
of  the  property  to  be  in  the  person  from 
whom  it  was  taken,  while  the  proof  showed 
that  it  belonged  to  him  and  his  partner. 
This  was  held  sufficient,  but  we  there  recog- 
nized the  necessity  of  the  allegation  of  own- 
ership. The  presumption  of  guilt  arising 
from  the  recent  possession  of  stolen  property 
applies  in  robbery  as  well  as  in  larceny. 
State  V.  Harris  (Iowa)  66  N.  W.  728.  Section 
5289  of  the  Code  requires  that,  when  ma- 
terial, the  name  of  the  person  injured  or  at- 
tempted to  be  injured  be  set  forth,  when 
known  to  the  grand  Jury,  or,  if  not  known, 
that  it  be  so  stated  in  the  indictment.  In 
State  V.  McConUey,  20  Iowa,  574,  this  re- 
quirement of  the  law  was  applied  to  an  in- 
dictment for  trespass,  and  the  Indictment 
held  bad  because  the  ownership  of  the  land 
on  which  the  trespass  was  committed  was 
not  alleged.  While  it  is  genecally  sufficient 
to  charge  an  oflFense  in  the  language  of  the 
statute,  such  is  not  the  rule  when  the  statute 
does    not    necessarily    charge    the    offense 


named.  State  t.  Cnrran,  51  Iowa,  112,  49 
N.  W.  1006;  State  v.  Butcher,  79  Iowa,  lift 
44  N.  W.  239;  Quinn  v.  C,  B.  &  Q.  Ry.  Co.. 
03  Iowa,  510,  19  N.  W.  336.  As  we  have 
shown,  robbery  Is  but  larceny  in  an  aggra- 
vated form,  both  by  the  common  law  and  un- 
der the  statute ;  and,  as  larceny  is  defined  to 
be  the  felonious  taking  of  tbe  property  of 
another,  we  are  of  the  opinion  that  an  allega- 
tion of  ownership  is  necessary  in  an  Indict- 
ment for  robbery.  It  is  said,  however,  that 
if  this  be  conceded,  the  Indictment  mnst  be 
held  good,  because  it  charges  that  the  de- 
fendant did  "steal  from  the  person  of  Ma- 
lone."  It  is  true  that  we  have  held  tliat  the 
word  "steal,"  used  In  an  Indictmeat,  means 
a  felonious  taking.  State  v.  Griffin,  79  Iowa. 
668,  44  N.  W.  813.  But  we  have  never  gone 
beyond  this,  and  cannot,  because  of  the  re- 
quirement of  the  statute  already  referred  tn. 

The  defendant  was  a  witness  in  his  owa 
behalf,  and  on  cross-examination  he  was  ask- 
ed questions  as  to  his  former  residence  and 
occupation,  which  elicited  information  froai 
which  it  might  be  inferred  that  he  had  been 
an  Inmate  of  the  reform  school  at  Eldora. 
There  was  no  error  In  this.  While  It  was 
not  competent  to  show  that  fact  by  direct 
testimony,  the  state  had  the  right  to  cro8»- 
examine  the  witness  on  both  subjects,  al- 
though It  might  tend  to  disgrace  and  discred- 
it him.  Stale  v.  Pugsley,  75  Iowa,  742,  3S 
N.  W.  498. 

Many  immaterial  questions  were  asked  tbe 
defendant  on  cross-examination,  and  his  an- 
swers thereto  were  contradicted  by  the  state 
on  rebuttal.  In  this  there  was  prejudicial 
error.  It  is  a  familiar  rule  that  a  witness 
may  not  be  impeached  on  immatolal  mat- 
ters. State  V.  Falconer,  70  Iowa,  416,  30  X. 
W.  635.  That  such  an  attempt  was  prejudi- 
cial is  apparent,  and  would  alone  require  a 
reversal  of  the  case. 

The  other  errors  complained  of  are  not 
likely  to  arise  if  there  shall  be  a  retrial  of 
the  case,  and  we  need  not  discuss  them. 

For  the  errors  pointed  out,  the  Judgment 
Is  reversed  and  the  case  remanded.  Re- 
versed. 


BUSSBLL  T.  CITY  OF  FT.  DODGE  et  al. 
(Supreme  Court  of  Iowa.    Jan.  11,  1903.) 

XVIflCIPAI.  COBPOBATIONB— DUVOT  OF  BTKEET 
— IRJUBIES  TO  PEDESTRIAN  —  COimUBCTOKT 
NEOLIOENCB  —  INSTBUCTIONS  —  APPEAL  — 
WHAT  OBDEBB  APPEALABLK. 

1.  In  an  action  against  a  city  for  injurice  to 
a  pedestrian  caused  by  an  excavation  in  a  street 
wiiether  plaintiff  was  guilty  of  contribntorr 
uegligeace,  held,  under  the  evidence,  a  qoestiim 
for  the  jury. 

2.  A  pedestrian  was  not  guilty  of  contribntorr 
negligence  in  passing  over  an  excavation  in  ■ 
street,  wtiidi  it  was  imprudent  to  attempt  to 
pass,  although  there  was  another  and  safe  wa; 
which  he  could   have  taken,  where  he  did  no: 


f  i.  Bee  Municipal  CorporBtlona,  toL  ML  Cent  Us. 
M  16T7,  1C79. 
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know  of  the  excavation  until  he  fell  into  the 

3.  Id  an  action  against  a  city  for  injuries 
caused  by  an  excavation  in  a  street,  the  court 
ciiarged  that  the  negligence  alleged  was  in  fail- 
ing to  provide  proper  protection  against  the  ex- 
cavation, and  that,  if  the  city  had  failed  in  its 
duty  in  that  resi>ect,  a  finding  of  negligence 
would  tte  warranted.  Beld,  that  a  further  in- 
struction that,  if  plaintiff  failed  to  establish 
that  the  excavation  was  "properly"  protected, 
the  verdict  should  be  for  defendant,  conld  not 
have  misled  the  jury,  as  it  was  obvious  from  the 
whole  charge  that  the  word  "impropwly"  was 
intended. 

4.  An  order  for  a  continuance  against  defend- 
ant to  a  cross-petition  is  not  appealable. 

5.  An  order  refusing  to  direct  a  verdict  in 
favor  of  a  cross-defendant,  as  to  whom  the  cause 
had  been  continued,  is  not  appealable,  nnder 
Code,  I  4101,  providing,  inter  alia,  that  orders 
iifFecting  substantial  rights,  in  effect  determin- 
ing the  action  and  preventing  rendition  of  judg- 
ment, and  intermediate  orders  involving  the 
merits  or  materially  affectinc  the  final  decision, 
are  appealable. 

Appeal  from  District  Court,  Webster  Comi- 
ty; G.  W.  Dyer,  Jndge. 

Action  at  law  to  recoyer  damages  for  a 
pergonal  injury.    The  action,  as  commenced 
by  plaintiff,  was  against  the  defendant  city 
alone,  and  In  the  petition  It  was  charged 
that  the  accident,  through  which  plaintiff  re- 
ceived the  Injuries  of  which  he  complained, 
was  occasioned  by  his  failing  In  the  night- 
time Into  an  excavation  or  pitfall  dug  and 
negligently  allowed  to  remain  unprotected 
in  a  public  street  of  said  city.    The  city  an- 
swered by  a  general  denial.     With  its  an- 
swer it  filed  in  the  case  a  notice  to  Frank 
Corey,  which  had  theretofore  served  upon 
blm.  and  which  In  terms,  gave  notice  of  the 
pendency  of  plaintiff's  action,  and  that,  as 
the  owner  of  the  abutting  lot,  and  having 
luade  the  excavation  in  question  for  his  own 
purposes,  the  city  would  look  to  him  to  pay 
any  judgment  that  might  be  obtained  against 
it     Theresttec  the  city  procured  from  the 
court  permission  to  make  said  Frank  Corey 
a  party  defendant,  and  flled,  as  against  him, 
a  cross-petition,  which   will   be  noticed  in 
the  opinion,  as  far  as  necessary.   Said  Corey, 
on   being  ■  brought  in,  filed  various  motions 
and  a  demurrer  addressed  to  the  cross-peti- 
tion, all  of  which  being  in  turn  overruled,  he 
tiled  an  answer.    Thereafter  trial  was  had 
to  a  Jury.     Corey,  although  represented  by 
counsel,  was  not  permitted  by  the  court,  act- 
ing on  its  own  motion,  to  have  any  part  in 
the  trial.     At  the  close  of  the  evidence  he 
(Corey)  moved  for  a  verdict  In  his   favor, 
which  was  overruled.     Thereupon,  and  on 
its  own  motion,  the  court  continued  the  case 
as  to  him,  and  to  this  both  plaintiff  and  the 
defendant  city  objected  and  took  exception. 
The  case  was  then  submitted  to  the  jury  as 
against  the  defendant  city,  and  there  was  a 
verdict  and  judgment  In  favor  of  plaintiff. 
The  defendant  city  appeals  from  the  judg- 
ment,  and  also  from   the   order  coutinuing' 
the    case  as   against  the   defendant  Corey. 
IMie  defendant  Corey  appeals  from  the  rut- 
in;; of  the  court  refusing  to  instruct  a  ver- 


dict, and  also  from  the  order  for  continuance. 
Affirmed. 

M.  J.  Mitchell,  for  appellant  dty  of  Ft 
Dodge.  Kenyon  &  O'Connor,  for  appellant 
Corey.  C.  W.  Hackler  and  Healy  Bros.  & 
Kelleher,  for  appellee. 

BISHOP,  J.  First  as  to  the  questions  In- 
▼olved  in  the  appeal  by  the  defendant  city: 

1.  Counsel  for  appellant  do  not  deny  in 
argument  but  that  a  case  of  actionable  negli- 
gence on  the  part  of  the  city  was  fully  made 
out  The  contention  is  that  the  record  falls 
to  show  that,  at  the  time  of  his  accident 
plaintiff  was  In  the  exercise  of  ordinary  care, 
and  was  therefore  free  from  contributory 
negligence.  The  excavation  into  which  plain- 
tiff fell  was  In  the  line  of  the  sidewalk,  and 
had  been  made  by  defendant  Corey  In  con- 
nection with  the  erection  of  a  building  by 
him  as  the  owner  of  the  abutting  lot  Plain- 
tiff testified  that  he  did  not  know  of  the 
existence  of  such  excavation.  He  further  * 
testified  thaf  the  night  was  dark,  and  that 

as  he  passed  along  the  walk  the  first  intima- 
tion lie  had  of  the  presence  of  the  danger 
was  when  he  fell  into  the  excavation.  The 
evidence  as  to  a  barricade  about  the  excava- 
tion, and  as  to  the  sufficiency  thereof,  and 
with  reference  to  the  display  of  signal  lights, 
was  in  conflict.  On  the  whole,  we  have  no 
doubt  but  that  the  question  of  care  on  the 
part  of  the  plaintiff  was  one  for  the  Jury. 
Its  finding  was  warranted,  and  we  cannot 
disturb  it 

2.  The  defendant  requested  an  instruction 
to  the  effect  that  If  plaintiff  knew  of  the  ex- 
cavation, or  by  the  exercise  of  ordinary  care 
should  have  known  thereof,  and  that  it  was 
imprudent  to  attempt  to  pass  over  the  same, 
and  If  there  was  another  and  safe  way 
which  he  could  have  taken,  then  he  was 
guilty  of  contributory  negligence,  and  could 
not  recover.  The  request  was  refused,  and 
properly  so.  The  reason  therefor  becomes 
apparent  when  it  la  remembered  that  plain- 
tiff testified  that  he  did  not  know  of  the  ex- 
cavation until  he  fell  into  It,  and  In  this  he 
was  not  contradicted.  Knowledge  of  the 
danger  Is  essential  to  the  rule  as  announced 
by  the  cases  which  counsel  cite  and  rely 
upon.  In  this  case  the  contributory  negli- 
gence of  plaintiff.  If  such  there  was,  consist- 
ed in  his  going  into  the  excavation,  when, 
had  be  been  exercising  due  care,  he  would 
have  discovered  such  excavation  in  time  to 
have  avoided  it  This  was  the  view  taken 
by  the  trial  court,  and  we  think  the  jury  was 
properly  Instructed  with  reference  thereto. 

3.  Complaint  is  made  of  the  ninth  Instruc- 
tion given,  for  that  the  same  was  misleading 
and  did  not  contain  a  correct  statement  of 
the  lajv.  The  particular  criticism  is  that  in 
such  instruction  the  word  "properly"  was 
used  Instead  of  the  word  "improperly,"  the 
latter  manifestly  being  the  appropriate  word. 
We  may  concede  that  In  the  use  of  the  word 
mentioned,  and  as  hereinafter  more  parUcu- 
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Ing  resulted.  At  the  outset  the  jury  was  tola 
that  the  negligence  charged  against  the  city 
WHS  in  falllug  to  provide  proper  protection 
against  the  excavation,  and  that  thought  is 
carried  through  the  instructions  as  a  whole. 
In  the  eighth  Instruction  the  Jury  was  told 
specifically  that,  if  the  city  had  failed  in  its 
duty  In  the  respect  indicated,  a  finding  of 
negligence  would  be  warranted.  Now.  in  the 
ninth  instruction  the  jury  was  told  that  "if 
plaintiff  has  failed  to  establish  either  that 
be  was  in  the  exercise  of  reasonable  care,  or 
that  the  excavation  was  properly  protected, 
or  that  sufilclent  light  was  placed  to  ap- 
prise a  person  of  the  existence  of  the  excava- 
tion, etc.,  your  verdict  will  be  for  the  de- 
fendant." It  was  incumbent  upon  plaintiff, 
of  course,  to  prove  that  the  excavation  was 
improperly  guarded.  If  it  could  be  said  that 
the  attention  of  the  Jurors  was  attracted  to 
the  word  used,  still  it  must  be  said  that  the 
real  meaning  of  the  court  stands  out  so  plain 
upon  tlie  pages  of  the  charge  that  there  was 
no  room  left  for  misapprehension.  More- 
over, it  does  not  appear  that  the  attention  of 
the  trial  court  was  specifically  called  to  the 
error  in  the  use  of  words  by  the  motion  for 
new  trial. 

Other  alleged  errors,  having  relation  to  the 
admission  of  evidence,  to  requests  for  in- 
structions, and  to  instructions  given,  are 
either  without  merit,  or  are  disposed  of  by 
what  has  already  been  said. 

4.  The  contention  for  error  based  upon  the 
ruling  of  the  court  ordering  a  continuance 
of  the  case  as  sought  to  be  made  against  de- 
fendant Corey  under  the  cross-petition  can- 
not be  considered,  as  such  was  not  an  order 
from  which  an  appeal  could  be  taken.  Jaff- 
ray  v.  Thompson,  65  Iowa,  323,  21  N.  W.  659. 

Coming  now  to  the  appeal  by  the  defend- 
ant Corey,  it  is  apparent  that  the  theory  of 
the  cross-petition  is  tbat,  as  between  the 
city  and  Corey,  the  liability  to  plaintiff  in 
this  case,  if  any  such  there  be,  must  be  held 
to  rest  solely  upon  the  latter.  This  thought 
is  predicated  upon  the  allegation  that  the 
excavation  in  the  street  was  made  by  Corey, 
and  for  bis  own  uses  and  purposes,  and,  fur- 
ther, that  to  leave  the  same  without  the 
erection  of  proper  barriers  and  the  display 
of  proper  signal  lights  was  an  offense  under 
the  ordinances  of  the  city.  The  prayer  is 
that  if  the  matters  charged  In  the  petition 
shall  be  found  to  be  true,  and  plaintiff  have 
Judgment  in  any  amount  against  the  city,  the 
city  have  Judgment  for  a  like  amount 
against  Corey.  Now,  whatever  may  be  said 
respecting  the  attitude  of  the  court  In  refus- 
ing to  allow  Corey  to  have  any  part  in  the 
trial,  and  should  we  concede  that  under  any 
circumstances  an  appeal  conlcl  be  prosecuted 
from  a  ruling  upon  a  motion  to  direct  a 
verdict,  it  seonia  clear  that  tliis  appellant 
has   no   standing  In  this  court.     Tbere  bad 


terests,  in  making  up  a  verdict-  A  motioa 
to  direct  a  verdict  simply  challenges  the  fj?- 
flciency  of  the  record  to  make  out  a  case  as 
against  a  defendant  who  has  been  coinpeIle.i 
to  submit  to  a  trial.  In  effect,  it  amoiin:* 
to  no  more  than  a  request  that  the  court  &zi 
the  facts  Instead  of  ordering  a  verdict  U 
the  motion  include  an  attack  upon  tbe  soil 
clency  of  the  pleadings,  as  in  this  case,  it 
may  be  regarded  as  akin  in  character  to  ; 
motion  in  arrest  of  Judgment  as  -well  as  i 
demurrer  to  the  evidence.  As  a  general  nilt; 
— and  we  need  not  stop  to  make  Inquiry  ai 
to  what  circumstances,  if  any,  could  be  re- 
lied upon  to  Justify  an  exception — an  appeal 
does  not  lie  directly  from  the  mling  denyic; 
a  motion  for  verdict,  or  from  the  verdict  it- 
self, or  from  a  ruling  denying  a  motion  ia 
arrest  Code,  {4101;  Andrews  t.  Concannan. 
76  Iowa,  251,  41  N.  W.  8;  Walker  v.  Pum- 
phrey,  82  Iowa,  487,  48  N.  W.  928;  Miller  r 
Sharpe,  54  Cal.  590;  Ryan  v.  Kranz,  25  Miun. 
362;  McLeod  v.  Bertschy,  30  Wis.  324;  2 
Ency.  of  PI.  &  Pr.  82,  107. 

We  have  already  seen  that  an  order  di- 
recting the  continuance  of  a  cause  for  trial 
is  not  the  subject  of  a  direct  appeal. 

From  what  has  been  said,  it  follows  tlut 
the  appeal  by  the  defendant  Corey  must  be, 
and  is,  dismissed.  On  the  appeal  by  tbe  de- 
fendant city  of  Ft  Dodge,  the  judgiuenr 
must  be,  and  it  is,  affirmed. 


OLSON  V.  LDND  et  al.  (OLSON,  Intervmerli 

WHITAKER  &  DALE  v.  OLSON  et  «i 

LUND  v.  MEANS  BROa 

(Supreme  Court  of  Iowa.    Jan.  12,  1903.) 

APPEAIr— ABSTRACT— BULES  FOB  PBEPABATI05— 
NONCOltPUAKCE. 

1.  An  abstract,  a  large  part  of  which  sets  oat 
tbe  testimony  in  full  by  gneBtion  and  answer, 
and  the  remainder  of  which,  so  far^as  it  re- 
hearses the  testimony,  omits  only  the  'question?, 
is  not  in  compliance  with  the  rules,  and  the 
judgment  will  be  affirmed. 

Appeal  from  District  Court,  HamlltoD 
County ;  W.  D.  Evans,  Judge. 

W.  E.  Olson  owned  160  acres  of  land,  on 
which  there  were  two  mortgages,  and.  after 
foreclosure  proceedings  had  been  begun,  on 
one  of  these  executed  a  third  to  one  Carrie 
Barck  for  $499  on  the  31st  of  July.  1S>7. 
Means  Bros,  filed  a  transcript  of  Judgment 
against  Olson  for  $119  and  costs  October  T. 
1897.  Neither  Means  Bros,  nor  Barck  was 
made  a  party  to  the  foreclosure  proceedings. 
Decree  of  foreclosure  was  entered  September 
2,  1897,  the  land  sold,  and  the  sberlfTs  certifi- 
cate of  sale  issued  December  2d  of  tbe  swme 
year.     Tliis    certificate,    which    covereil    u - 

*;,  1.  See  Apiieal  and  Error,  ToL  S,   CcaU  Die.  H 

2582,  2JSa. 
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anionnt  of  the  first  two  mortgages,  was  as- 
signed to  Nels  J.  Land,  who  on  the  21st  day 
of  November,  1898,  entered  Into  a  contract  to 
sell  the  soutb  one-half  of  the  quarter  section 
to  Olson  for  $2,600,  to  be  paid  In  Inatall- 
luents.    Olson  failed  to  meet  all  these,   or 
to  pay  all  the  interest,  and  on  the  15th  day 
of  B'ebruary,  1902,  executed  to  Lund  a  release 
of  this  contract;    and,  on  the  11th  day  of 
i\rarch    following,   the   latter   conveyed   the 
land  to  his  son  Frank  L.  Lund,  and  on  the 
same   day    Frank   conveyed   one  40  to  his 
brother  Spencer  A.  Lund.    On  the  7th  day  of 
April,  1002,  this  suit  was  begun  by  Olson. 
He  claims  that  Nels  J.  Lund  induced  him  to 
execute  the   release   on   the   representation 
that  Lund  would  convey  the  land  to  one  Hall 
in  order  that  the  latter  might  procure  a  loan 
on  it,  out  of  wtilch  to  pay  Lund,  and  then 
hold  the  land  or  sell  It  for  the  benefit  of  Ol- 
son;   that  this   arrangement  was  made  so 
that  judgments  against  Olson  would  not  a.p- 
penr   on   the   abstract    The  'plaintiff  asked 
judgment  for  the  value  of  the  interest  he  had 
in   the    land.    Whitaker    &   Dale    obtained 
judgment  on  the  debt  to  Barck  against  Olson 
March  8,  1892,  and  the  suits  involving  tills 
judgment  and  that  of  Means  Bros,  were  con- 
solidated with  that  of  Olson  against  Lund, 
and   the  judgment  plaintiffs   therein  stipu- 
lated with  OIeou  that  the  Judgments  be  paid 
out  of  any  sum  the  latter  might  be  found  en- 
titled to  recover  from  Nels  J.  Lund.    The  Is- 
sues need  not  be  more  particularly  stated. 
The  court  found  Olson  entitled  to  recover 
$1,700,  and  entered  a  decree  accordingly,  di- 
recting the  payment  of  said  judgments  out 
of  this.     Defendants  and  Whitaker  &  Dale 
appeal,  that  of  the  former  being  first  per- 
fected.   Afilrmed. 

Wesley  Martin,  for  appellants.  Charles 
Whitaker,  J.  L.  Kamrar,  and  Crooks  &  Snell, 
for  appellees  W.  B.  Olson  and  Louisa  A.  Ol- 
son. Charles  Whitaker,  J.  L.  Kamrar,  G.  D. 
Thompson,  and  Crooks  &  Snell,  for  appellees 
Whitaker  &  Dale  and  Charles  Whitakw. 
Charles  Whitaker  and  Crooks  &  Snell,  for 
appellees  Means  Bros. 

PER  CURIAM.  The  rule  of  this  court 
with  respect  to  the  preparation  of  an  abstract 
was  not  followed.  It  consists  of  210  pages, 
of  which  51  pages  were  devoted  to  the  plead- 
ings, and  144  pages  to  the  evidence.  Testi- 
mony in  full,  by  question  and  answer,  covers 
70  pages  of  this,  and  merely  the  questions 
are  omitted  in  the  remainder.  This  is  in 
plain  violation  of  the  rule,  and,  as  a  conse- 
quence, and  following  the  repeated  decisions 
of  this  court,  the  decree  must  be  afflrmed. 
Nevertheless,  we  have  examined  the  record 
with  care,  and  find  that  judgment  was  just, 
and  amply  sustained  by  the  record.  Had  the 
eause  been  properly  presented,  we  should 
have  deemed  it  desirable  to  discuss  some  of 
the  legal  questions  argued.  The  time  at  our 
tlisi)osnl,  however,  has  been  devoted  to  the 
examination  of  a  prolix  record,  and  we  con- 


tent ourselves  with  merely  saying  that  the 
conclusions  of  the  district  court  have  our  ap- 
proval. 
Afilrmed. 


TOUNKER  T.  CITT  OF  DES  MOINES. 
(Supreme  Court  of  Iowa.     Jan.  12,  1905.) 

VUNICIFAL  COBFOBATIORS  —  IUPB0VEMENT8  — 
CONTRACT— INVAlIDrrr  OF  ASSESSMENT— LIA- 
BILITY OF  CITT  —  ACCEPTANC*  OF  CEBTIFI- 
OATES   BY  OONTBACTOB—BICEIPT— ESTOPPEL. 

1.  Though  a  contract  between  a  city  and  the 
contractor  for  a  public  improvement  provided 
that  assessment  certificates  should  be  received 
in  full  payment  without  recourse  on  the  city, 
and  the  contractor's  receipt  for  the  certificates 
recited  that  it  was  a  receipt  for  all  demands, 
the  city  was  liable  for  the  amount  of  the  cer- 
tificates, where  the  assessments  were  Illegal. 

Appeal  from  District  Court,  Polk  County; 
W.  H.  McHenry,  Judg& 

Suit  at  law  to  jrecover  on  assessment  cer- 
tificates Issued  by  the  appellant  to  J.  W. 
Campbell,  and  by  him  assigned  to  the  plain- 
tUI.  In  1891  the  defendant  condemned  and 
appropriated  for  street  purposes  portions  of 
lots  abutting  the  street  established  as  Tenth 
street,  and  by  virtue  thereof  there  remained, 
abutting  the  east  side  of  said  street,  four 
strips  of  ground,  three  of  which  were  8  feet 
wide,  and  the  other  S  feet  wide,  each  100  feet 
long,  and  all  running  lengthwise  of  the  street 
In  1896  the  city  ordered  the  street  paved,  and 
entered  into  a  contract  with  Campbell  for 
doing  the  work.  He  performed  his  contract, 
and  the  strips  of  ground  In  question  and 
tlieir  owners  were  assessed  the  aggregate 
sum  of  $1,094.88  for  the  cost  of  the  pavement 
in  front  thereof,  and  paving  certificates  were 
issued  to  pay  for  the  work.  The  owner  of 
tliree  of  the  strips  of  ground  is,  and  always 
has  been,  a  resident  of  the  state  of  New 
York,  and  it  is  admitted  by  both  sides  that 
the  strips  of  ground  are  of  less  value  than 
the  amount  assessed  against  them.  There 
was  a  judgment  for  the  plaintiff,  from  which 
the  defendant  appeals.    Affirmed. 

W.  H.  Bremner,  M.  H.  Cohen,  and  R.  B. 
Alberson,  for  appellant  B.  A.  Younker  and 
John  I.  Dille,  for  appellee. 

SHERWIN,  C.  J.  The  controlling  ques- 
tions in  this  case  are  the  validity  of  the  as- 
sessment and  the  liability  of  tlie  city  for  the 
work  done  by  the  contractor  if  the  assess- 
ments are  held  invalid. 

The  facts  of  this  case  bring  it  within  the 
rule  announced  by  us  in  Iowa  Pipe  &  Tile 
Company  v.  Callanan,  101  N.  W.  141,  and  we 
need  not  again  discuss  the  main  questions  in- 
volved in  this  appeal.  In  this  case,  as  in  the 
case  cited,  the  contract  provides  that  the  as- 
sessment certificates  shall  be  received  In  full 
payment  for  the  work  done,  without  recourse 
on  the  city  of  Des  Moines.  There  was  a  re- 
ceipt given  in  this  case,  acknowledging  the 
delivery  of  the  certificates,  and  the  payment 
of  all  sums  due  for  extras,  damages,  and 
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claims,  and  stating  farther  that  the  receipt 
shall  be  constrned  as  a  receipt  for  all  de- 
mands relating  to  said  contract  to  this  date, 
"and  I  hereby  certify  that  I  hare  no  claims 
for  extras  or  damages  against  the  cl'^  of  Des 
ifolnes."  The  receipt  acltnowledges  the  set- 
tlement of  all  claims  up  to  its  data  At  that 
time  the  certificates  which  had  issued  to  the 
contractor  were  supposed  by  all  parties  to 
the  contract  to  be  valid  and  enforceable,  and 
it  Is  evidcat  that  the  receipt  was  not  intend- 
ed to,  and  did  not,  waive  claims  against  the 
city  which  might  In  the  future  arise  because 
of  the  illegality  of  assessments.  It  Is  at 
least  doubtful  whether  the  receipt  was  In- 
tended to  waive  anything  m<»e  than  claims 
for  extras  and  damages  arising  from  the 
negligence  of  the  city,  but.  If  it  be  construed 
as  the  appellant  contends  that  It  should  be, 
it  Is  no  stronger  than  the  contract 'Itself,  and 
no  more  effectual  as  an  estoppel. 
The  Judgment  is  affirmed. 


DAMMAN  v.  TOLLENWBIDBJR  e*  nx. 

(Supreme  Court  of  Iowa.    Jan.  12,  1905.) 

btixs  and  notes  —  moetoaqes— execntion — 

busden  of  proop— evidence— 

sufuciency. 

1.  In  an  action  on  a.  note  and  to  foreclose  a 
mortgage,  where  the  execution  of  the  note  and 
mortgage  is  denied  under  oath,  the  burden  of 
proving  such  execution  is  on  plaintiff. 

2.  In  an  action  on  a  note  and  to  foreclose  a 
mortgage,  the  execution  of  both  of  which  was 
denied  tmder  oath  by  defendants,  who  prayed 
for  the  cancellation  and  satisfaction  of  the  mort- 
gage, evidence  held  not  to  show  that  defendants 
signed  the  note  and  mortgage  sued  on. 

Appeal  from  District  Court,  Dubuque  Coun- 
ty;   Fred  O'Donnell,  Judge. 

Action  in  equity  to  recover  Judgment  on 
a  note  and  for  foreclosure  of  a  mortgage. 
Defendants,  who  are  husband  and  wife,  de- 
nied under  oath  the  execution  of  the  note 
and  mortgage,  and  asl^ed  by  way  of  affirm- 
ative relief  that  the  mortgage  be  canceled 
and  satisfied  of  record.  In  order  that  the 
cloud  thereby  created  on  defendants*  title 
to  the  premises  be  removed.  Decree  for 
plaintiff.    Defendants  appeal.     Reversed. 

Longueville  &  Kintzinger,  for  appellants. 
W.  A.  Leathers,  for  appellee. 

McCIAIN,  J.  The  only  question  in  this 
case  is  one  of  fact,  viz.,  did  defendants  sign 
the  note  and  mortgage  sued  on?  Under  the 
issues  the  plaintiff  has  the  burden  of  proof 
as  to  her  cause  of  action.  The  claim  is  that 
she  furnished  $400  to  her  mother,  Mrs. 
Younar,  residing  In  Duhuque,  to  he  lo.-med  for 
plaintiff's  benefit,  and  that  the  loan  was 
made  to  defendants  by  one  A.  W.  Hosford, 
who  took  the  note  and  mortgage  In  ques- 
tion, payable  to  plaintiff.  Neitlier  plaintiff 
nor  Sirs.  Young  were  present  at  the  time  of 
the  transaction,  and  the  instruments  purport- 
ing to  bear  defendants*  signatures,  the  mort- 
gage aclinowledged   before  Hosford,  as   no- 


taiy,  were  delivered  by  blm  to  Mrs.  Young. 
In  a  deposition  taken  outside  of  the  state 
Hosford   testifies  tliat  at  the  time  of   the 
transaction  he  was  doing  business  in   Du- 
buque as  a  real  estate  and  loan  agent;   that 
he  first  procured  a  loan  for  defendants  for 
$200  from  a  bank  on  their  note,  secured  by 
mortgage  on  their  homestead;    that  subse- 
quently  he  procured  anotlier  loan   of  $300 
for  them  from  a  Mrs.   Sobn,  evidenced  by 
their  note,  secured  by  mortgage  on  the  same 
property,  from  the  proceeds  of  which   loan 
the  first  note  and  mortgage  were  satisfied: 
that  at  a  later  date,  desiring  to  borrow  an- 
other $100,  they  applied  to  him  for  a  farther 
loan  of  that  amount,  and  at  his  snggestion 
they  executed  their  uotO'  and  mortgage  on 
the  same  property  to  plaintiff,  with  the  un- 
derstanding that  the  note  and  mortgage  to 
Mrs.  Solni  wonld  be  paid  off  by  him  out  of 
the  proceeds.     Hosford  admits  that  he  did 
not  satisfy  the  Sobn  note  and  mortgage,  but 
wrongfully  retained  the  money,  which  should 
have  been  applied  by  him  to  that  purpose. 
The  testimony   of   defendants   substantially 
agrees  with  that  of  Hosford  as  to  the  prior 
transaction;   but  with  reference  to  the  last 
ti)ey  say  that  they  executed  no  note  or  mort- 
gage to  plaintiff,  but  gave  a  note  tor  $100. 
unsecured,  to  Hosford  for  money  furnished 
by  him,  and  had  no  knowledge  of  plaintiff  or 
Mrs.  Young  until  afterward.     Hosford's  tes- 
timony as  to  the  execution  of  the  note  and 
mortgage  to  plaintiff  Is  very  mucb  weaken- 
ed, as  we  think,  not  only  by  the  fact  that 
according  to  his  account  of  the  transaction, 
he  fraudulently  appropriated  $300  of  defend- 
ants*   money,    but   by   these   farther    facts: 
That,  as  shown  by  his  receipts,  and  as  ad- 
mitted by  him,  he  continued  to  receive  froui 
defendants  Interest  payments  on  Sirs.  Sohn's 
note  for  $300  and  a  supposed  note  to  himself 
for  $100,  the  interest  payments  on  these  two 
amounts  being  made  separately,  and  at  dif- 
ferent times,  without  anything  being  said  to 
defendants  as  to  any  interest  to  be  paid  on 
any  $400  note  to  plaintiff,  and  himseif  paid 
the  interest  to  plaintiff  on  her  note;   that  he 
denied  to  defendants  subsequently  the  exist- 
ence of  any  note  to  plaintiff;    and  that,  as 
shown  by  the  testimony  of  four  witnesses, 
uncontradicted,  his  reputation  for  tmtb  and 
veracity  is  bad.     Plaintiff  relies  on  admis- 
sions said  to  have  been  made  to  her  and 
to  Mrs.  Young  separately  by  defendant  Vol- 
len welder  that  the  note  to  plaintiff  was  pai<l 
but,   in   view   of   the  eircnmstancea   under 
which  these  admissions  are  claimed  to  have 
been   made,  we  are  not  inclined  to  attach 
much    weight   to    the    uncorroborated    testi- 
mony of  plaintiff  and  Mrs.  Young  with  ref- 
erence   tliereto.     The    so-called    admls.^ions 
may  well  have  been  inadvertently  made.  if. 
as  he  testifies,  he  had  no  knowledge  of  the 
existence  of  any  note  to  plaintiff,  and  som- 
posed  he  was  talking  to  Mrs.  Sohn,  or  «!ii:i>>' 
one  representing  her.     Plaintiff  further  re- 
lies on  testimony  of  experts,  based  on  exam- 
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inatton  of  the  note  and  mortgage  In  ques- 
tion and  genuine   signatures  of  -defenclants, 
tbat  the  signatures  to  the  note  and  mortgage 
were  genuine.     But  such  testimony  In  Ita 
very  nature  Is  entitled  to  but  little  weight, 
and   tlie   Judgment    of    the    witnesses   was 
Etiown  to  be  of  small  value  by  tests  applied 
to  tliem  on  cross-examination  as  to  their  ablU 
ity  to  distinguish  between  genuine  and  flc- 
tltloos  signatures  of  defendants  submitted 
to  tliem  for  comparison  with  the  signatures 
admitted  to  be  genuine.    Two  witnesses  for 
defendants,  one  testifying  as  an  expert,  the 
otlier  as  a  person  familiar  with  defendants' 
handwriting,  testified  that  the  signatures  in 
question  were  not  the  genuine  signatures  of 
the  defendants.    There  is  nothing  of  control- 
ling weight,  therefore,  in  favor  of  plaintiff  as 
to  the  genuineness  of  the  signatures.    The 
trial  court  had  before  it  for  the  purpose  of 
comparison  the  signatures  in   question   and 
the  signatures  admitted  to  be  genuine,  and 
these  signatures  are  now  before  us  for  the 
same  purpose.    The  result  of  the  comparison 
is  not  favorable   to  plaintiff's   claim.     We 
reach  the  conclusion  that  plaintiff  has  not 
established  her  claim  by  a  preponderance  of 
the  evidence,  and  that  defendants  have  by  a 
prejjonderance    of    evidence    shown    them- 
selves entitled  to  have  the  cloud  of  the  al- 
leged  mortgage    removed   from    their   title. 
Relief  should  have  been  refused  to  plaintiff, 
und    a    decree   entered    for   defendants   as 
prayed. 
Reversed. 


MEMORANDUM  DECISIONS. 


JOHNSON .  T.  ROBERTS,  District  Judge. 
(Supreme  Oonrt  of  Iowa.  Nov.  18,  1904.) 
Jagues  &  J&ques  and  Smith  &  Lewis,  for  ap- 
pellant   El  F.  Simmons,  for  appellee. 

PJBR  CURIAM.  This  case  is  ruled  by  Bren- 
nan  v.  Roberts,  Judge  (decided  at  the  present 
sspssion  of  court)  101  N.  W.  460.  The  writ  of 
certiorari  is  dismissed. 


LUNKLEY  V.  ROBERTS,  District  Judge. 
(Supreme  Oonrt  of  Iowa.  Nov.  18,  1904.) 
jaques  &  Jagnes  and  Smith  &  Lewis,  for  ap- 
pellant.   E.  F.  Simmons,  for  appellee. 

FEB  CURIAM.  This  case  is  ruled  by  Bren- 
nan  v.  Roberta,  Judge  (decided  at  the  present 
sesRion  of  court)  101  N.  W.  460.  The  writ  of 
certiorari  is  dismissed. 


STATE  V.  BIRD.  (Supreme  Court  of  Iowa. 
Nov.  21,  1904.)  Appeal  from  District  Court, 
I'ottawattaraie  County:  H.  H.  Preston,  Judge. 
Opfendant  was  indicted,  tried,  and  convicted  of 
the  crime  of  robbery,  and  from  the  judgment  ap- 
peals.    Affirmed. 

PB3R  CURIAM.  The  casje  is  submitted  on 
a  short  transcript,  sbowine  the  indictment, 
defendant's  plea,  the  instructions  of  the  court, 
the  verdict  of  the  jury,  and  the  judgment  of 
1 1  >  e  court.  No  error  appears  therein,  and  the 
Jiidfirnient  is  aSlrmed. 


STATE  T.  BROTHERS.  (Supreme  Court 
of  Iowa.  Nov.  23,  1904.)  Appeal  from  Dis- 
trict Court,  Polk  County;  W.  H.  McHeury, 
Judge.  The  defendant  was  indicted  for  an  as- 
sault with  Intent  to  inflict  a  great  bodily  in- 
jury. The  case  was  tried  to  a  jury,  and  after 
the  state  had  introduced  its  evidence  in  chief, 
and  the  defendant  his  evidence,  the  court  npon 
its  own  motion  directed  a  verdict  of  acquittal. 
The  state  appeals.  Affirmed.  Jesse  A.  Mil- 
ler, Co.  Atty.,  and  Robert  O'Brennan,  Asst 
Co.  Atty.,  for  the  State. 

PER  CURIAM.  The  appeal  in  this  case 
does  not  present  for  our  determination  any 
question  of  law,  but  we  are  asked  to  say 
whether  a  verdict  of  acquittal  should  hare  been 
directed  on  the  evidence  before  the  trial  court. 
It  is  manifest  that  an  investigation  of  the 
facts  in  this  particular  case  can  result  in  no 
benefit  to  the  profession  or  to  the  trial  courts, 
and,  as  the  defendant  cannot  again  be  tried 
on  the  same  charge,  we  see  no  necessity  for 
farther  considering  the  appeal.  The  judgment 
is  therefore  affirmed. 


STATE  V.  KBUEGER.  (Supreme  Court  of 
Iowa.  Nov.  28,  1904.)  Appeal  from  District 
Ciourt,  Howard  County;   A.  n.  Hobson,  Judge. 

PER  CURIAM.  The  defendant  was  indict- 
ed for  murder  in  the  first  degree,  and  upon  a 
trial  to  a  jury  was  convicted  thereof.  From 
a  judgment  on  the  verdict  she  appeals,  and  the 
case  has  been  submitted  upon  a  short  tran- 
script, showing  only  the  indictment,  instruc- 
tions, verdict,  and  judgment.  We  find  no  er- 
ror in  the  record  before  us,  and  the  judgment 
is  therefore  affirmed. 


STATE  V.  LIBBE.  (Supreme  Court  of  Iowa. 
Oct.  25,  WOC)  Appeal  from  Di.^rict  Court, 
Delaware  County;  Franklin  C.  Piatt,  Judge. 
Conviction  for  the  crime  of  rape.  Defendant 
appeals.    Affirmed.    Bronson   &   Carr,   for  ap- 

gellant.    Charles   Mullan,  Atty.  Gen.,  for  the 
tate. 

PER  CURIAM.  The  case  is  submitted  on 
transcript  showing  the  indictment,  the  judg- 
ment, and  the  notice  of  appeal.  No  error  ap- 
pears, and  the  conviction  is  affirmed. 


STATE  T.  ROBIRDS.  (Supreme  Oonrt  of 
Iowa.  Nov.  21.  1904.)  Appeal  from  District 
Court,  Page  County;  O.  D.  Wheeler,  Judge. 
Defendant  was  indicted,  tried,  and  convicted 
of  the  crime  of  conspiracy  to  commit  the  crime 
of  robbery,  and  from  the  judgment  imposed  ap- 
peals.   Affirmed. 

PER  CURIAM.  The  case  is  submitted  on  a 
short  transcript,  showing  the  indictment,  a  de- 
murrer thereto,  the  overruling  of  the  demurrer, 
the  defendant's  plea,  the  instructions  given  by 
the  trial  court,  the  motion  for  a  new  trial  and 
the  ruling  thereon,  and  the  final  judgment. 
We  have  examined  this  record,  as  is  onr  duty, 
and  discover  no  error  in  any  of  the  rulings  of 
the  trial  court.  The  Judgment  is  therefore  af- 
firmed. 


BARNES  V.  WEST  BAT  (JITY.  fflnprcme 
Court  of  Michigan.  Oct.  26,  1904.)  Error  to 
CSrcuit  Court,  Bay  County;  Theodore  F.  Shep- 
ard,  Judge.  Action  by  Lutheria  A.  Barnes 
against  the  city  of  West  Bay  City.  From  a 
judgment  in  favor  of  plaintiff,  defendant  brings 
error.  Aftirmed.  S.  G.  HoiiRhton,  for  appellant. 
De  Vere  Hall  (Gilbert  W.  Hand,  of  counsel),  for 
appellee. 

MOORE,  C.  J.  This  action  is  brought  to  re- 
cover for  injuries  reoeived  by  the  plaintiff  upon 
a  defective  sidewalk.  The  city  ottered  no  evi- 
dence.   From  a  judgment  obtained  by  the  plain- 
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tiff,  the  ease  Is  brought  here  by  writ  o(  error. 
The  sole  question  involved  is,  do  the  facts  show 
plaintiff  guilty  as  a  matter  of  law  of  contribu- 
tory uegligence?  It  is  claimed  by  the  city  they 
do,  and  that  the  case  is  within  Irion  v.  City 
of  Saginaw,  120  Mich.  295,  79  N.  W.  572,  and 
like  cases.  On  the  part  of  the  plaintiff  it  is 
cluiraed  the  testimony  presented  a  question 
of  fact  for  the  jury,  under  Styles  t.  Decatur, 
131  Mich.  443,  91  N.  W.  622,  and  like  cases. 
The  case  is  near  the  border  line.  It  would 
profit  no  one  to  set  out  the  testimony  in  detail. 
We  will  content  ourselves  with  saying  the  tes- 
tinioiiy  made  a  question  of  fact  for  the  jury. 
.Tudu'nient  is  affirmed.  The  other  Justices  con- 
curred. 


DOTJDT  et  al.  t.  LOVERIDGB  et  al.  (Sn- 
prome  Court  of  Michigan.  Nor.  29,  1904.)  Ap- 
peal from  Circuit  Oourt,  Branch  County,  in 
Chancery;  George  L.  Yaple,  Judge.  Bill  by 
Addie  Dondt  and  Louisa  Doudt  against  Henry 
C.  Loveridge  and  another.  From  a  decree  for 
defendants,  complainants  appeal.  Affirmed. 
Charles  M.  Weaver,  for  appellants.  Campbell 
&  Johnson,  for  appellees. 

HOOKER,  J.  The  complainants  in  this 
cause  owned  a  farm  and  personal  property  in 
ISi-ancb  county.  Upon  the  farm  was  a  mort- 
gai;e  of  $400,  owned  by  one  Baldwin,  with 
.<!oiue  accumulated  interest  They  had  managed 
this  farm  for  some  years,  and  were  so  engaged 
when,  in  August,  1897,  they  were  arrested  up- 
on a  charge  of  malicious  injury  to  property. 
Thoy  employed  counsel,  giving  him  a  mortgage 
of  !i>."500  upon  the  property  to  secure  his  payment 
anil  disbursements,  which  he  claims  was  so  ap- 
plied, including  payment  to  a  firm  of  lawyers 
whom  be  was  authorized  to  employ  as  asso- 
ciates. Tliey  also  gave  a  chattel  mortgage,  the 
Property  covered  by  which  was  ultimately  sold 
y  the  sheriff.  Addie  Doudt  was  ultimately 
convicted  and  imprisoned  for  a  year  and  a  half 
in  the  Detroit  House  of  Correction.  Louisa 
Doudt  was  never  convicted,  being  released  from 
custody  in  September,  1898,  something  over  a 
year  after  her  arrest.  Counsel  obtained  from 
Addie  a  bill  of  sale  to  Louisa  of  her  interest 
in  the  personal  propert3[.  There  was  some  liti- 
gation or  threatened  litigation  with  the  sheriff, 
which  counsel  looked  after,  and  $225  was  ulti- 
mately realized  from  that  source  and  applied 
on  services,  and  a  portion  upon  the  $500  mort- 
gage. H.  C.  Loveridge  ultimately  took  assign- 
ments of  ix)th  real  estate  mortgages,  and  fore- 
closed them,  bidding  the  premises  in  for  $1,- 
075.52  in  September,  1900.  The  premises  were 
not  redeemed.  Complainants  appeared  in  the 
case  by  counsel,  but  are  said  to  have  been  poor 
and  unable  to  pay  him,  and  were  compelled 
to  abandon  their  defense.  On  May  20,  1901, 
they  entered  into  a  contract  whereby  tliey 
leased  the  land  from  Loveridge  tor  one  year  nt 
a  rental  of  $75.  At  the  same  time  he  executed 
and  delivered  to  them  a  writing  wherein  he 
agreed  to  sell  and  deed  to  them  the  premises 
at  any  time  before  February  1,  1902,  for  $1,- 
200  upon  demand  and  payment  according  to 
its  terms.  After  the  expiration  of  this  period 
and  the  lease,  a  demand  was  made  for  the  pos- 
session, which  being  refused,  summary  pro- 
ceedings were  instituted,  and  thereupon  the 
complainants  filed  the  bill  in  this  cause  to  have 
said  last-mentioned  agreement  declared  a  lien, 
and  for  an  accounting.  Upon  the  hearing  the 
bill  was  dismissed.  Our  consideration  of  the 
testimony  leads  us  to  the  same  conclusion  reach- 
ed hy  the  learned  circuit  judge.  The  question 
is  wholly  one  of  fact,  and  it  would  be  profitless 
to  discuss  it  farther.  The  decree  is  affirmed, 
with  costs.    The  other  Justices  concurred. 


RUM!3EY    T.    GRIFFIN    et    al.     (Supreme 
Court    of    Michigan.    Dec.    7,    1904.)    Appeal 


from  Circuit  Court,  Oratiot  Oonnty,  !d  Chi:u- 
cery;  George  P.  Stone,  Judge.  Petition  f<;r 
leave  to  file  a  bill  jof  review  by  Chauncey  J. 
Rumsey  agiainst  Albert  A.  Griffin  and  others. 
From  a  decrjee  dismissing  the  petition,  petitifu- 
er  appeals.  Affirmed.  Nichul  &  Locke,  for  :i!>- 
pellant  Albert  McClatchey,  for  resi>ondf:.t 
Griffin. 

MONTGOMERY,  J.  The  same  qaestioc's 
are  raised  in  this  case  that  are  raised  and  de- 
termined in  the  case  of  Rumsey  v.  Griffin  et  u!., 
101  N.  W.  571.  in  which  an  opinion  is  handt-: 
down  herewith.  This  case  involves  the  sai.? 
drain,  and  the  same  contentions  are  mail? 
against  the  validity  of  the  proceedings.  It  is 
ruled  by  that  case,  and  the  decree  is  affirmed, 
with  costs.    The  other  Justices  concurred. 


SOUTH  ARM  LUMBER  00.  T.  SIIyVER- 
TUORNE  et  al.  (Supreme  Court  of  Michigan. 
Dec.  14,  1904.)  Appeal  from  Circuit  C-ourt. 
Marquette  Oounty,  in  Chancery;  John  W. 
!  Stone,  Judge.  Bill  to  enforce  a  mechanic's  iic-D 
I  by  the  South  Arm  Lumber  Company  against 
Asa  K.  Silverthorne  and  others,  as  copartners 
under  the  firm  name  of  Silverthorne  &  Co. 
From  a  decree  for  complainant,  defendants  u[- 
peal.  Afiirmed.  Clark  &  Pearl,  for  appelhints. 
A.  B.  Eldrcdge  and  A.  £!.  Miller,  for  api>ei- 
lee. 

OARPENTER,  J.  Complainant  sawed  a 
quantity  of  lumber  for  defendants.  He  brin;« 
this  suit  to  enforce  a  lien  against  a  part  nf 
that  lumber  for  a  balance  of  the  saw  LiK 
claimed  to  be  unpaid.  The  only  ground  stated 
in  defendants'  original  brief  for  the  reversal 
of  the  decree — and  this,  therefore  (see  GonM 
T.  Gregory  [Mich.]  95  N.  W.  414),  is  the  only 
ground  upon  which  we  should  reverse  it — if 
that  the  trial  court  reached  a  wrong  conclusion 
from  the  testimony.  It  is  urged  that  the  pr<>n>>r 
conclusion  of.  fact  to  be  drawn  from  this  tes'.> 
mony  is,  not  that  there  was  a  balance  of  $l.TUi 
due  complainant,  as  the  learned  trial  jndne 
found,  but  that  it  had  been  paid  by  defendants. 
It  is  sufficient  to  say  that  a  careful  ezamius- 
tion  of  the  testimony  convinces  us  that  the 
trial  court  reached  a  correct  conclusion.  Tin- 
decree  is  therefore  affirmed,  with  costa.  The 
other  Justices  concnrred. 


BARDON  T.  NORTHWESTERN  TELE- 
PHONE EXCH.  CO.  (Supreme  C!onrt  of  Min- 
nesota. Dec.  9,  1904.)  Appeal  from  District 
Court,  Ramsey  Coun^;  Edwin  A.  JaggarJ. 
Judge.  Action  by  Phillip  Bardon  against  the 
Northwestern  Telephone  Exchange  Company. 
Verdict  for  plaintiff.  From  an  order  denyme  a 
new  trial,  defendant  appeals.  Affirmed.  O.  P. 
&  Thos.  D.  O'Brien,  for  appellant.  Francis  H. 
Clarke,  for  respondent 

PER  CURIAM.  Action  to  recover  for  inju- 
ries claimed  to  have  been  suffered  by  plaintiff 
while  using  a  telephone  receiver  at  his  resi- 
dence in  St.  Paul.  There  was  a  recovery  liy 
plaintiff,  followed  by  a  motion  for  a  new  triai. 
which  was  denied.  The  substantive  claim  ui^^a 
which  the  action  was  brought  was  that  the 
defendant's  system  was  improperly  construct- 
ed and  maintained;  that  the  wires  were  care- 
lessly distributed,  the  poles  being  maintained 
at  such  improper  distances  that  by  reason  there- 
of the  wires  sagged,  thereby  tonchins  other 
wires,  and  the  insulation  of  the  same  wai 
permitted  to  become  worn  and  defective;  also 
that  an  old  wire,  which  had  been  cast  aside. 
was  unnecessarily  wrapped  around  one  of  the 
poles,  thereby  connecting  with  the  wires  enter- 
ing plaintiff's  residence,  which  caused  such  aa 
unusual  and  dangerous  volume  of  electricity 
to  be  transmitted  to  plaintiff's  receiver  that, 
when  he  attempted  to  use  the  same,  he  r.^ 
coivcd  the  shock  and  sustained  the  injury  ci<.- 
plained  of.    It  was  shown  at  the  trial  that  it 
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was  required  by  ordinance  ot  the  city  tliat  sev- 
eral police  wires  be  anthorized  to  be  attaclied 
to  defendant's  poles,  and  it  ^vas  urged  with 
considerable  force  that  the  unusual  force  of 
electricity  which  caused  the  injury  was  direct- 
ly attributable  to  the  city's  misconduct,  for 
which  the  defendant  company  was  not  respon- 
sible. Giving  full  force  to  this  claim,  there 
was,  however,  evidence  tending  to  show  that 
the  defendant  had  not  removed  a  ground  wire 
that  had  been  thrown  aside  and  bad  become 
twisted  aronnd  one  of  its  poles,  and  mi^ht 
easily  be  in  connection  with  the  wires  running 
into  plaintiff's  residence;  and  upon  testimony 
which  the  jury  may  have  beliefved  this  might 
have  been  the  efiicient  cause  of  the  unusual  and 
large  flow  of  electricity,  wUch  upon  the  evi- 
dence may  have  resulted  in  the  injuries  to 
plaintiff.  The  accident  seems  very  improbable 
and  unusual,  but  upon  the  testimony  received 
the  jury  were  authorized  to  believe  that  it 
might  have  liappened  in  this  way,  which  should 
have  been  reasonably  anticipated;  and  it  does 
not  appear,  either,  from  our  examination  of  the 
assignments  of  error,  that  there  were  any  im- 
proper rulings  of  the  trial  judge.  Order  af- 
firmed. 


CLAEK  T.  THOMPSON.  (Supreme  Court 
of  Minnesota.  Dec.  16,  1904.)  Appeal  from 
District  Oourt,  Carver  County;  Francis  Cad- 
well,  Judge.  Action  by  M.  A,  Clark  against 
Andrew  Thompson.  Verdict  for  defendant. 
From  an  order  overruling  a  motion  for  judg- 
ment notwithstanding  the  verdict  or  for  new 
trial,  plaintiff  appeals.  Affirmed.  F.  J.  Leon- 
ard and  D.  J.  Coleman,  for  appellant.  W.  0. 
Odell,  for  respondent. 

PEIt  CURIAM.  Appeal  from  an  order  over- 
ruling plaintiff's  blended  motion  for  judgment 
notwithstanding  the  verdict  or,  provided  the 
same  be  not  granted,  for  a  new  trial.  This 
action  resulted  in  a  verdict  in  favor  of  de- 
fendant. At  the  trial  a  motion  made  on  behalf 
of  the  plaintiff  to. direct  a  verdict  was  overrul- 
ed, but  exceptions  were  not  taken  to  the  order 
of  the  court.  A  general  blended  motion,  as 
stated,  is  now  made,  and  the  action  of  the 
trial  court  in  overruling  the  same  is  assigned 
as  error.  Following  Oappia  v.  Wiedemann,  86 
Minn.  157,  00  N.  W.  368,  and  Olson  v.  Berg, 
87  Minn.  277,  91  N.  W.  1103,  we  are  upon  this 
point  limited  to  a  consideration  of  the  question 
whether  the  evidence  is  sufficient  to  sustain 
the  verdict.  Two  questions  were  submitted  to 
the  jury:  (1)  The  merits  of  the  defense  to  an 
action  arising  upon  a  promissory  note,  as  be- 
tween the  maker  and  the  payee;  (2)  whether 
the  plaintiff  had  purchased  the  same  for  a 
valuable  consideration  and  without  notice  of 
equities  existing  between  them.  While  there  is 
Bome  doubt  as  to  the  sufficiency  of  the  evi- 
dence to  support  the  verdict  upon  the  latter 
proposition,  we  are  of  the  opinion  it  does  not 
appear  that  the  evidence  is  so  clearly  and  pal- 
pably against  the  finding  as  to  justify  us  in 
granting  a  new  ti-ial,  particularly  in  view  of 
the  fart  that  the  same  has  been  approved  by 
the  trial  judge.  We  are  of  the  opinion  other 
errors  assigned  are  without  prejudice  to  ^e 
substantial  rights  of  the  plaintiff.  Order  af- 
firmed. 


FABBR  V.  SCHIWEK.  (Snpreme  Court  of 
Minnesota.  Dec.  9,  1004.)  Appeal  from  Dis- 
trict Court,  Wilkin  County;  3.  A.  Flaherty. 
Jnd^e.  Action  by  Frank  Faber  against  Franz 
Schiwek.  Verdict  for  plaintiff.  From  an  or- 
der denying  a  new  trial,  defendant  appeals. 
Affirmed.  F.  H.  Peterson  and  C.  A.  Nye,  for 
appellant.    Chas.  S.  Marden,  for  respondent. 

PER  CURIAM.  Action  for  assault.  There 
was  a  recovery  by  plaintiff.    A  new  trial  was 


overruled.  The  evidence  tended  to  show  an  ag- 
gravated assault  by  defendant  upon  plaintiff, 
and  amply  sustains  the  verdict.  Several  assign- 
ments of  error  are  based  upon  orders  of  uie 
court  upon  the  admission  and  rejection  of  testi- 
mony. The  questions  presented  are  quite  ele- 
mentary, and  not  new  in  this  court,  but  have 
been  several  times  disposed  of,  and  we  do  not 
deem  it  necessary  to  review  any  of  them  spe- 
cifically. An  application  was  made  upon  newly 
discovered  evidence  for  a  new  trial,  which  was 
overroled.  The  proposed  evidence  was  both 
cnmnlative  and  impeaching,  and  was  met  by 
counter  affidavits,  and  we  see  no  reason  to 
question  the  action  of  the  court  in  refusing  to 
set  aside  the  verdict  and  order  a  rehearing 
apon  that  ground.  It  is  claimed  that  the  ver- 
dict of  $1,500  was  excessive.  The  alleged  in- 
juries were  of  a  serious  and  painful  nature, 
and  to  some  extent  permanent.  The  jury  were 
authorized  to  give  punitive  damages,  and  from 
our  review  of  the  entire  evidence  we  do  not 
feel  authorized  to  interfere  with  the  verdict. 
Order  affirmed. 


GRANT  et  al.  v.  BBRRISPOBD  et  al. 
SAME  ▼.  DONNELLY  et  al.  SAME  v.  DON- 
OHUE  et  al.  (Supreme  Oourt  of  Minnesota. 
Dec.  30,  1904.)  Appeal  from  District  Court, 
Hamscy  County;  Hascal  R.  Brill,  Judge.  Ap- 
peals from  Municipal  Court  of  St.  Paul;  John 
W.  Finehout,  Judge.  Action  by  John  Grant 
and  Thomas  Oameron  against  Enoch  F.  Berris- 
ford  and  Timothy  Reardon",  and  by  the  same 
plaintiffs  against  James  6.  Donnelly  and  Fred 
Schroeder,  and  by  the  same  plaintiffs  against 
John  H.  Donohue  and  Peter  SchoUert.  Ver- 
dicts for  plaintiffs.  From  orders  denying  a 
new  trial,  defendants  appeal.  Affirmed.  B.  A. 
Walsh  (D.  B.  Dwyer,  of  counsel),  for  appel- 
lants.   B.  H.  Sdiritier,  for  respondents. 

PER  CURIAM.  The  question  for  oar  deci- 
sion in  each  of  these  cases  is  identical  with  the 
one  decided  in  the  case  of  John  Grant  and 
Thomas  Cameron,  partners  in  business  as  Val- 
ley Iron  Works,  Respondents,  v.  Enoch  P.  Ber- 
risford  and  James  G.  Donnelly,  Ai^>ellants,  101 
N.  W.  040.  The  opinion  therein  is  filed  here- 
with. We  therefore  hold,  following  the  case 
cited,  that  each  of  the  orders  appealed  from  in 
these  cases  must  be  affirmed.  So  ordered  in 
each  case. 


HENNES  et  al.  v.  BARNES  et  al.  Su- 
preme Court  of  Minnesota.  Nov.  18,  1004.) 
Appeal  from  District  Court,  Hennepin  County; 
Willard  B.  Cray,  Judge.  Action  by  Bartholo- 
mew Henues  and  others  again.st  N.  M.  Barnes 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants Annie  Huston  and  others  appeal.  Af- 
firmed. A.  C.  Middlestadt,  for  appellants.  M. 
C.  Brady,  for  respondent. 

PER  CURIAM.  Judgment  entered  in  par- 
tition proceedings  to  the  effect  that  the  premises 
be  sold  by  a  referee  under  the  direction  of  the 
court.  The  premises  consisted  of  an  inside 
lot  fronting  on  Sixth  street  in  St.  Anthony,  now 
Minneapolis.  The  lot  was  63  feet  in  width 
and  Itio  feet  in  depth,  and  on  one  corner,  front- 
ing on  9ixtb  street  was  a  stone  building  24  feet 
wide  and  about  73  feet  long,  to  the  rear  of 
which  was  a  frame  building  27x17.  Upon  the 
opposite  corner,'  in  the  rear,  was  a  brick  build- 
ing about  31x40.  An  undivided  one-half  inter- 
est was  owned  by  plaintiffs,  and  the  other  un- 
divided one-half  interest  was  owned  by  de- 
fendants. There  were  tn'o  mortgages  upon  the 
property,  amounting  altogether  to  about  S600, 
and  unpaid  taxes  to  the  amount  of  about  ^100. 
Evidence  was  introduced  on  behalf  of  plaintiff 
to  the  effect  that  the  premises  could  not  be 
partitioned  without  great  expense,  and  that  in 
no    event   could   an    equal    division    be   made. 
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Talue  the  greater  portion  of  the  lot  would 
have  to  eo  with  the  brick  building,  which  was 
of  much  less  ralue.  Under  Buch  circumstances 
the  court  was  juutiiied  in  directing  that  the 
premises  be  sold,  rather  than  dirided.  The 
complaint  alleged  that  the  premises  could  not  be 
divided,  except  at  a  great  loss  and  disadvantage 
to  all  parties  interested  therein.  This  is  equiva- 
lent to  stating  that  the  property  was  so  situated 
that  partition  could  not  be  made  without  great 

grejudice  to  the  owners,  as  provided  by  section 
781,  Qen.  St  1894^  and  the  complaint  is  sofB- 
dent.    Judgment  affirmed. 


MANWARING  V.  DRAKE-STRATTON 
CO.  (Supreme  Court  of  Minnesota.  Dec.  21, 
1904.)  Appeal  from  District  Court,  St.  Louis 
County;  J.  D.  Ensign,  Judge.  Action  by  John 
Manwaring  against  tne  Drake-Stratton  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.  Reversed.  John  Jenswold,  Jr.,  for 
appellant.  Davis,  Hollister  &  Wilson,  for  re- 
spondent. 

PER  CURIAM.  The  respondent  having;  fail- 
ed to  appear  on  the  day  set  for  the  heanng  of 
this  cause  and  argue  it,  or  to  furnish  the  court 
with  a  brief  or  points  and  authorities,  and  the 
appellant  having  applied  for  a  reversal  under 
rule  14,  it  is  ordered  that  the  judgment  ap- 
pealed from  be  reversed,  and  the  cause  remand- 
ed to  the  district  court  of  the  county  of  St. 
Louis,  with  directions  to  enter  judgment  for  the 
plaintiff  on  the  verdict. 


NATIONAL  BOND  &  SECURITY  CO. 
V.  CITY  OF  ST.  PAUL.  (Supreme  Court  oX 
Minnesota.  Dec.  30,  1904.)  Appeal  from  Dis- 
trict Court,  Ramsey  County;  George  L.  Bunn, 
Judge.  Action  by  the  National  Bond  &  Secu- 
rity Company  against  the  city  of  St.  Paul. 
Verdict  for  plaintiff.  From  an  order  denying 
a  new  trial,  defendant  appeals.  Affirmed.  J. 
O.  Midiael  and  O.  R.  O'Reilly,  for  appellant. 
William  G.  White,  for  respondent. 

PER  CURIAM.  The  question  in  this  case  ia 
identical  with  the  one  determined  in  No.  171, 
Charles  E.  Otis,  as  Receiver  of  the  Savings 
Bank  of  St.  Paul,  Respondent,  v.  City  of  St. 
Paul,  Appellant  (opinion  filed  herewith)  101  N. 
W.  1066.  We  therefore  hold,  following  the  caae 
cited,  that  the  order  appealed  from  in  this  case 
must  be  afhrmed.    So  ordered. 


SEELEY  et  al  v.  GRIMES  et  al.  (Supreme 
Court  of  Minnesota.  Nov.  18,  1904.)  Appeal 
from  Municipal  Court  of  Minneapolis;  H.  D. 
Dickinson,  Judge.  Action  by  G.  H.  Seeley  and 
E.  A.  Et'klund  against  Edward  E.  Grimes  and 
others.  Verdict  for  plaintiffs.  From  an  order 
denying  a  motion  for  judgment  notwithstanding 
the  verdict  or  for  a  new  trial,  defendant  Mel- 
Tjn  Grimes  appeals.  Affirmed.  George  S. 
Grimes,  for  appellant  Egclston  &  Johnson, 
for  respondents. 

PER  CURIAM.  Action  to  recover  for  serv- 
ices alleged  to  have  been  performed  for  de- 
fendant m  procuring  a  purchaser  for  certain 
real  estate,  in  which  plaintiffs  had  a  verdict 
and  defendant  appealed  from  an  order  denying 
his  alternative  motion  for  judgment  notwith- 
standing the  verdict  or  for  a  new  trial.  Two 
questions  only  are  presented  by  the  assignments 
of  error,  viz.:  (1)  Whether  the  evidence  is  con- 
clusive against  the  verdict;  and  (2)  whether  the 
court  erred  in  receiving  in  evidence  a  photograph 
of  the  premises.  We  have  examined  the  evi- 
dente  with  care,  aud  reach  llie  conclusion  that 


the  person  to  whom  defendant  in  fact  soii 
was  procured  as  a  purchaser  by  plaintiffs.  "Re 
question  whether  defendant  completed  the  sale 
in  good  faith  and  without  notice  that  plaintiffs 
were  instrumental  in  securing  the  porcliasfr 
was,  under  the  evidence,  one  for  the  jnrv  v 
determine.  There  was  clearly  no  prejndinil 
error  in  the  admission  of  the  photograph  of  xhi 
premises  in  evidence.    Order  affirmed. 


WIEMER  et  al.  v.  MORSE.  (Sapreme  Conn 
of  Minnesota.  Dec.  16,  1904.)_  Appeal  from 
District  Court  Polk  County;  William  Wsttj. 
Judge.  Action  by  Frank  Wiemer  and  Lewis 
S.  Snyder  against  W.  H.  Morse.  From  an  or- 
der appointing  a  receiver,  defendant  appasif. 
Affirmed.  WT  E.  Rowe,  for  appellant.  H. 
Steenerson  and  Chaa.  Loring,  for  respondent?, 

PER  CURIAM.  This  appeal  is  from  an  or- 
der appointing  a  receiver  and  the  disposition  K 
that  officer  of  funds  in  his  hands,  of  whica 
it  is  not  denied  or  disputed  that  he  had  il^ 
proper  custody  and  control,  subject  to  the  «iir 
of  the  court.  Upon  the  argument  here  only  tiro 
findings  of  fact  by  the  trial  court  were  chal- 
lenged, and  it  is  sufficient  to  say,  with  ref«- 
ence  to  the  conclusions  reached  in  this  :.- 
spect,  that  they  are  sufficiently  supported  by  the 
evidence,  and  tbat  the  order  appealed  from  must 
be  affirmed. 


PROVIDENT  SAVINGS  LIFE  ASSCB. 
SOC.  V.  CITY  OF  OMAHA  et  al.  (Snpr«« 
Court  of  Nebraska.  Oct.  20.  19(ML)  Commis- 
sioners' Opinion.  Appeal  from  District  Court. 
Douglas  County ;  Troup,  Judge.  Action  be- 
tween the  Provident  Savings  Life  Assuram^ 
Society  and  the  city  of  Omaha  and  other!. 
Judgment  for  the  latter,  and  the  former  appetU. 
Affirmed.  J.  J.  Snllivan  and  Greene,  Brecien- 
ridge  &  Kinsler.  for  appellant  0.  C.  Wrifit 
and  W.  H.  Herdman,  for  appellees. 

BY  THE  COMMISSION.  This  case  dHen 
from  that  of  Aachen  &  Munich  Fire  Insuncc? 
(jompany.  Appellant  v.  City  of  Omaha,  Ap- 
pellee, 101  N.  W.  3,  only  in  the  kind  of  nuia- 
ance  appellee  writes.  The  decision  in  that  ax 
Is  decisive  of  this  also.  It  is  therefore  r««n- 
mended  that  the  jndgment  of  the  district  cemt 
be  affirmed. 

PER  CURIAM.  For  the  reasons  stated  ia 
the  foregoing  opinion,  it  is  ordered  that  tie 
Judgment  of  the  district  court  be  affirmed. 


STATE  ex  rel.  EASTHAM  et  al.  t.  DEW- 
EY, County  (31erk.  (Supreme  Court  of  >> 
braska.  Nov.  2,  1904.)  Application  by  tite 
state,  on  relation  of  W.  B.  Eostham  and  W.  J- 
Taylor,  for  writ  of  mandamus  to  George  w. 
Dewey,  county  clerk.  Writ  granted.  H.  U. 
Sullivan,  A.  8.  Tibbeta,  and  T.  J.  Doyle,  for  re- 
lators. E.  J.  Clements  and  H.  M.  Sinclair,  for 
defendants. 

PER  CURIAM.  Ordered  that  the  demnrrpr 
to  the  petition  for  a  peremptory  writ  of  msn- 
damus  be  overruled,  and  that  a  writ   issue  M 

grayed  for  by  the  relators.     Opinion  to  be  fin 
ereafter. 
BARNES,  J.,  dissents. 

UNION  PAC.  R.  CO.  V.  WESTLAND.    (Ss 

preme  Court  of  Nebraska.  Dec.  7,  1904.)  Con- 
missioners'  Opinion.  Error  to  District  Court 
Dawson  County;    Snllivan,  Judge.     Action  by 

John  Wostland  against  the  Union  Pacific  R»i'- 


in.    in,    iaiuciair,  lor  aexenuani  in  error. 

AMES,  G.  The  record  In  this  case  is  sub- 
stantially identical  with  that  in  Union  Pacific 
Railroad  Ck>mpany  v.  Fickenacher  (Neb.)  100  N. 
W.  207,  and  the  opinion  in  that  case  is  there- 
fore decisive  of  this.  It  is  recommended  that 
the  judgment  of  the  district  conrt  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

OLDHAM,  0.,  concurs. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  it  is  ordered  that  the 
judgment  of  the  district  court  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 


WHEATLEY.  ConntyTreasurer,  et  aL,  t. 
CHAMHERLAIN  BANKING  HOUSE  et  »1. 
(CHAMBERLAIN,  Intervener).  (SnpremeConrt 
of  Nebraska.  Oct.  20,  1004.)  Commissioners' 
Opinion.  Appeal  from  District  Court,  Johnson 
County ;  Stull,  Judge.  Action  by  William  W. 
Wheatley,  treasurer  of  Johnson  county,  and 
others,  against  the  Chamberlain  Banking  House 
and  others.  Judtrment  for  plaintiffs,  and  Edith 
R.  Chamberlain,  intervener,  appeals.  Reversed. 
H.  F.  Rose,  W.  B.  Comstock,  and  Ed  M. 
Trac.T,  for  ^pellant  Jay  O.  Moore  and  Hugh 
La  Master,  for  appellees. 

LBTTON,  C.  The  issues  and  facto  in  this 
case  are  substantially  the  same  as  those  in 
the  case  of  National  Bank  of  Commerce  of  Kan- 
sas City  V.  Charles  M.  Chamberlain  (Edith  R. 
Chamberlain,  Intervener)  100  N.  W.  943,  and 
the  proper  disposition  of  this  case  is  controlled 
by  the  decision  in  that.  The  judgment  of  the 
district  court  upon  the  issues  in  this  proceeding 
should  be  reversed. 
AMES  and  OLDHAM,  CO.,  concur. 
PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the  dis- 
trict court  is  reversed,  and  cause  remanded  to 
the  lower  court  for  further  proceedings  in  ac- 
cordance with  the  opinion  in  said  cause  of  Na- 
tional Bank  of  Commerce  of  Kansas  City  v. 
Cbas.  M.  Chamberlain  (Edith  R.  Chamberlain, 
Intervener)  100  N.  W.  043,  filed  October  6, 
1901 


OARRIGAN  V.  THOMPSON  et  al.  (Su- 
preme Court  of  South  Dakota.  Dec.  21,  1904.) 
Apj)eal  from  Circuit  Court,  Minnehaha  County. 
Action  by  Mary  Garrigan  against  John  Thomp- 
son and  others.  From  a  judgment  for  plaintiff, 
«nd  from  an  order  denying  a  new  trial,  defend- 
ants appeal.  Affirmed.  Robertson  &  Dougher- 
ty and  Kittredee,  Winans  &  Scott,  for  appel- 
lants.   Joe  Kirby,  for  respondent 

CORSON,  P.  J.  This  is  an  action  by  the 
plaintiff,  as  widow  of  Michael   Garrigan,  de- 


aiiu  cuiiu,  uauseu  uy  uie  iiicoxicaiiou  o£  ner  uus- 
band  by  means  of  intoxicating  liquors  sold  or 
given  to  him  by  the  defendant  John  Thompson. 
Verdict  and  judgment   being   in    favor  of  the 

§laintiff,  defendants  have  appealed.  The  evi- 
ence  in  this  case,  rulings  of  the  court,  and 
questions  presented  for  review  are  substantially 
the  same  as  in  the  case  of  Mary  Garrigan  v. 
Samuel  Kennedy  et  al.,  101  N.  W.  1081.  in 
which  an  opinion  has  this  day  been  handed 
down  aflirmfng  the  judgment  of  the  court  be- 
low and  order  denying  a  new  trial.  For  the 
reasons  stated  in  the  opinion  in  that  case,  the 
judgment  of  the  circuit  court  and  order  deny- 
ing a  new  trial  in  this  case  are  affirmed. 


FRANCISCO  V.  HATCH.  (Supreme  Court 
of  Wisconsin.  Jan.  10,  1905.)  Appeal  from 
Circuit  Court,  Sauk  County ;  E.  Ray  Stevens, 
Judge.  Action  by  Grant  D.  Francisco  against 
William  H.  Hatch.  From  a  judgment  in  fa- 
vor of  plaintiff,  defendant  appeals.  Affirmed 
by  divided  court  R.  E.  Noyes,  for  appellant. 
Dithmar  &  Carow  and  Grotophorst  Evans  & 
Thomas,  for  respondent 

CASSODAY,  C.  J.  This  cause  was  tried  nt 
the  circuit  before  Mr.  Justice  SIBBECKER. 
now  a  member  of  this  court.  The  other  mem- 
bers of  this  court  find  themselves  equally  di- 
vided on  the  question  of  the  admission  of  cer- 
tain evidence,  and  this  necessarily  results  in  an 
affirmance  of  the  jud^ent  The  judgment  of 
the  circuit  court  is  amrmed. 

SIEBECKER,  J.,  took  no  part 


SWENSON  T.  FLINT  et  al.  (Supreme 
Court  of  Wisconsin.  Jan.  10,  1905.)  Appeal 
from  Circuit  Court,  Dane  County;  E.  Kay 
Stevens,  Judge.  Action  by  J.  A.  Swenson 
against  A.  S.  Flint  and  others  to  foreclose  me- 
chanic's lien  on  building  and  property  of  de- 
fendant A,  S.  Flint ;  plaintiff  claiming  as  a 
subcontractor  under  the  defendant  Harrison, 
and  claiming  personal  judgment  against  him. 
Judgment  was  granted  for  personal  recovery 
of  the  amount  claimed  against  Harrison,  and 
denying  any  lien  as  against  Flint's  property. 
From  such  denial  of  lien,  plaintiff  appeals.  Af- 
firmed by  divided  couat.  Tenney.<i.  Hall  & 
Swanson    (Burr  N.  Jones,  of  counsel),  for  ap- 

£ellant     Chas.    N.    Brown,   Lamb,   Richmond, 
iamb  A  Jackson    and  F.  B.  Wynne  (Olin  & 
Butler,  of  counsel),  for  respondents. 

PER  CURIAM.  By  reason  of  his  previous 
relations  with  this  case  as  circuit  judge,  Mr. 
Justice    SIEBECKER    is    unable    to    partici- 

gate  in  its  consideration.     The  other  justices 
eing  coually  divided  In  opinion,  the  judgment 
appMlea  from  is  affirmed. 


End  09  Cases  in  Vol.  101. 
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ABANDONMENT. 

Effect  of  abaudonmeut  of  wife  on  right  to 
uhutement  of  bastardy  proceedings,  see 
"Bastards,"  $  3. 

Of  wife,  see  "Husband  and  Wife,"  8  5. 

Of  streets  in  cities,  see  "Municipal  Corpora- 
tions," i  11. 

Facts  held  evidence  of  abandonment  of  land 
by  one  once  owning  it. — Timber  t.  Desparois 
(S.  U.)  879. 

ABATEMENT. 

Of  nuisance,  see  "Intoxicating  Liquors,"  §  4; 
"Nuisance,"  {  1. 

ABATEMENT  AND   REVIVAL 

Abatement  of  bastardy  proceedings  on  mar- 
riage of  parties,  see  "Bastards,"  $  3. 

Election  of  remedy,  see  "Election  of  Reme- 
dies." 

Judgment  as  bar  to  another  action,  see  "Judg- 
ment,"' i  C. 

Bight  of  action  by  or  against  personal  repre- 
sentative, see  Executors  and  Administra- 
tors," S  4. 

I   1.    Oefeota  and  objeotions  as  to  parties 
and  prooeedlnca. 

Under  Code  Civ.  Proc.  1  45,  providing  that  an 
action  shall  not  abate  by  reason  of  the  dis- 
ability of  a  party  during  its  pendency,  the  court 
should  take  necessary  steps  to  preserve  the 
rishts  of  the  incapacitated  party. — Simmons  v. 
Kelsey  (Neb.)  1. 


ABDUCTION. 


See  "Seduction.' 


ABORTION. 

Admissibility  of  evidence  of  attempt  by  accus- 
ed to  have  abortion  committed  on  prosecutrix 
in  rape  prosecution,  see  "Rape,"  i  2. 

ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  10. 

ABUTTING  OWNERS. 

Aiii^essments  for  expenses  of  public  improve- 
ments, see   "Muniri(>al  Corporations,"  i  ft. 

Compensation  for  takmg  of  or  injury  to  lauds 
or  easements  for  public  use,  see  "Eminent 
Domain,"  i  2. 

Kiglits  in  highways  in  general,  see  "Highways," 
i  1. 

Taking  of  or  injury  to  property  of  in  mak- 
ing public  improvements,  see  "Municipal  Cor- 
pinafions,"  i  8. 

Taking  property  of  without  compensation,  see 
"Eminent  Domain,"   i   1. 

ACCEPTANCE. 

Of  dedication,  see  "Dedication,"  (  1. 

Of  goods  sold  in  general,  see  "Sales,"  I  8. 

Of  offer  or  proposal,  see  "Contracts,"  {  1. 
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ACCESSION. 

Annexation  of  personal  to  real  property,  lee 
"Improvements." 

ACCIDENT. 

Accident  insurance,  see  "Insurance,"  (  11. 
Cause  of  personal  injuries,   see   "Negligence," 

§  1. 
Instructions  in   general  in   action  On   accident 

insurance  policy,  see  "Trial."  g  8. 
Special    interrogatories   in   action   on   accident 

insurance  policy,  see  "Trial,"  (  12. 

.  ACCOMMODATION  PAPER. 

See  "Bills  and  Notes." 

ACCORD  AND  SATISFACTION. 

See  "Compromise  aud  Settlement";  "Novation"; 
"Payment":    "Release." 

A  special  finding  that  there  had  never  been 
any  accord  and  satisfaction  of  plaintiff's  claim 
held  sustained  by  the  evidence. — Webber  v. 
Hoard  of  Com'rs  of  Ramsey  County  (Minn.) 
2!>C. 

ACCOUNT. 

See  "Account  Stated." 

Accounting  between  partners,  see  "Partner- 
ship," {  4. 

Accounting  by  executor  or  administrator,  lee 
"Executors  and  Administrators,"  §  5. 

Accounting  by  receiver,  see  "Receivers,"  {  S. 

Accounting  .for  proceeds  of  mortgage  foreclo- 
sure sale,  see  "Mortgages,"  {  4. 

I   1.    Proeeedlnsa  and  relief. 

A  complaint  construed,  and  held  to  allege  a 
joint  enterprise,  warranting  an  accounting.^ 
Woodford  v.  Kelley  (S.  D.)  1069. 

ACCOUNT  STATED. 

In  action  on  account  for  goods  sold  and  de- 
livered, allegations  of  separate  paragraph  of 
complaint,  denied  by  answer,  held  to  present  la- 
suable  facts,  80  that  it  was  error  to  exclude  evi- 
dence for  plaintiff. — Jewett  Bros.  &  Jewett  v. 
Bentson  (ST  D.)  715. 

ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitation,  see  "Lim- 
itation of  Actions,"  S  3. 

Operation  and  effect  of  admissions  as  evi- 
dence, see  "Evidence,"  $  5. 

Operation  and  effect  of  admissions  as  ground 
of  estoppel,  see  "Estoppel,"  g  2. 

I    1.    Taklnc  and  oertlfloate. 

Certificate  of  acknowledgment  to  the  assign- 
ment of  a  mortgage,  filled  out  by  the  notary  on 
a  printed  blank,  the  name  of  the  assignor  being 
omitted,  held  to  show  with  reasonable  certainty 
that  the  party  executing  the  instrument  came 
before  the  notary  and  acknowledged  its  execu- 
tion.— Larson  v.  Eisner  (Minn.)  307. 

A  certificate  of  acknowledgment  of  a  mar- 
ried woman  held  to  satisfy  Laws  1865-66,  p. 
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95,  I  521,  requiring  "prlyate"  ezamination. — 
Timber  t.  Desparois  (S.  D.)  879. 

Sufficiency  of  the  acknowledgment  of  a  deed 
made  by  a  trustee  to  show  that  the  notary  knew 
the  trustee  to  be  such. — ^Thomas  v.  Wilcox  (S. 
D.)  1072. 

Under  Rev.  Civ.  Code,  §§  974,  981,  relative  to 
afknowledKmenta  of  instruments,  and  section 
630,  Rev.  Code  Civ.  Proc.  1903.  in  relation  to 
foreclosure  of  mortgages,  the  foreclosure  of  a 
trust  deed  by  advertisement  held  void. — Erick- 
son  V.  Conniff  (S.  D.)  1104. 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 
Bar  by  former  adjudication,   see  "Judgment," 

§6. 
Concealment   ol  cause  of  action,  see  "Itimita- 

tiou  of  Actions,"  §  2. 
Con.<:titiitional  gnoranties  of  remedies,  see  "Con- 
stitutional Ijbw,"  I  5. 
Counterclaim,  see  "Set-Off  and  Counterclaim." 
Election  of   remedy,    see  "Election   of  Reme- 
dies." 
Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statnte,  see  "Limitation  of  Ac- 
tions." 
Malicious  actions,  see  "Slalicious  Prosecution." 
Pleading  pendency  of  other  action  to  toll  lim- 
itations, see  "Limitation  of  Actions,"  |  4. 
Set-off,  see  "Set-Off  and  Counterclaim." 

Actiont  'between,  partiea  in,  parUcular  rdoMovu. 

See  "Landlord  and  Tenant,"  J  5;  "Master  and 
Servant,"  tS  2,  8;  "Principal  and  Agent," 
|1. 

Bailor  and  bailee,  see  "Bailment." 

Co-tenants,  see  "Partition,"  §  1. 

Members  of  corporation,  see  "Corporations," 
«  4. 

Mortgnffor  and  mortgagee,  see  "Chattel  Mort- 
gages," $  3. 

Partners,  see  "Partnership,"  §S  1,  4. 

Actions  by  or  against  particular  classes  of 
parties. 

See  "Apprentices";  "Building  and  Loan  As- 
Bociatious";  "Carriers,"  M  2,  3;  "Clerks  of 
Courts";  "Corporations,"  g  6;  "Counties,"  | 
3;  "Executors  and  Administrators,"  §  4; 
"Factors";  "Unsband  and  Wife,"  §  4;  "Inr 
fants,"  I  1;  "Insane  Persons,"  {  2;  "Mas- 
ter and  Servant,"  §  9;  "Municipal  Corpora- 
tions." $§  7.  12,  15;  "Officers,"  §  2;  "Parent 
and  Child";  "Physicians  and  Surgeons": 
"Principal  and  Surety."  §  4;  "Railroads,"  §$ 
4.  5,  7;  "Religious  Societies";  "Schools  and 
School  Districts,"  i  2;  "Street  RailioaUs," 
§1  1.  2. 

Foreign  corporations,  see  "Corporations,"  §  9. 

Foreign  insurance  companies,  see  "Insurance," 

i  1. 
Stockholders,  see  "Corjjoratlons,"  §  4. 
Taxpayers,  see  "Municipal  Corporations,"  f  13. 
Trustees,  see  "Trusts,"  §  4. 
Trustees  in  bankruptcy,  see  "Banktnptcy,"  §  2. 

ParUciilar  causes  or  growida  of  acticm. 

See  "Account  Stated"' :  "Assault  and  Battery." 
g  1 ;  "Bills  and  Notes,"  8  7 ;  "Death,"'  5  1 ; 
"Forcible  Entry  and  Detainer,"  §  1;  "Fraud," 
g  2;  "Insurance,"  IS  11,  12;  "Judgment,"  g 
9:  "Libel  and  Slander."  J  8;  "Mnlicious 
Prosecution,"'  §  1 ;  "Money  Received" ; 
"Negligence,"  g  4;  "Nuisance."  g  1 ;  "Rape,** 
8  4;  "Taxation,"  §  8;  "Trover  and  Conver- 
sion," 8  1 ;    "Work  and  Labor." 

Alienation  of  affections,  see  "Husband  and 
Wife,"  g  6. 

Bond  of  municipal  contractor,  see  "Municipal 
Corporations."'  g  7. 

Bonds  in  injunction  proceedings,  see  "Injunc- 
tion."" 8  0. 

Bonds  of  depositaries,  see  "Depositaries." 


Bonds  of  liquor  dealers,  see  "Intoxicating  Liq- 
uors," g  1. 

Breach  of  contract,  see  "Contracts,"  \  5: 
"Sales,"  gg  6,  7;  "Vendor  and  Purchaser.- 
8  8. 

Breach  of  contract  for  transportation  of  pa>- 
sengers,  see  "Carriers,"  g  3. 

Breach  of  covenant,  see  "Covenants,"  g  1. 

Breach  of  warranty,  see  "Sales,"' 8  7. 

Civil  damages  for  sale  of  liquors,  see  "Intoxi- 
cating Liquors,"'  8  5. 

Collision  between  vehicles  on  highway,  see 
"Highways,"  g  3. 

Criminal  conversation,  see  "Husband  and 
Wife,"  8  7. 

Discharge  from  employment,  see  "Master  and 
Servant,"  g  1. 

Discharge  of  apprentice,  see  "Apprentices." 

Diversion  of  water  course,  see  "Waters  and 
Water  Courses,"  g  1. 

Fees  of  clerks  of  courts,  see  "Clerks  of  Conrtas." 

Fires  caused  by  operation  of  railroads,  see 
"Railroads,"  g  7. 

Flowage  of  land,  see  "Waters  and  Water 
Courses,"  g  3. 

Gambling  contract,  see  "Gaming,"  g  1. 

Injuries  caused  by  animsWt,  see  "Animals." 

Injuries  to  property  caused  by  negligence  of 
city,  see  "Municipal   Corporations,     8   12. 

MunicipHl  contract,  see  "Municipal  Corpora- 
tions,^' g  7. 

Obstruction  of  water  course,  see  "Waters  and 
Water  Courses,"  g  1. 

Personal  injuries,  see  "Carriers,"  8  3:  "Elec- 
tricity"; "Highways,"  8  3;  "Master  and 
Servant,"  8  8 ;  "Municipal  Corporations,"  ji 
12;      "Physicians     and     Surgeons";      "Rail- 

•  roads."  88  4,  5;    "Street  Railroads,"  88  i.i. 

Possession  of  mortgaged  goods,  see  "Chattel 
Mortgages,"  8  3. 

Price  of  goods,  see  "Sales,"  8  6. 

Recovery  of  land  sold  by  vendor,  see  "Vendor 
and  Purchaser,"  g  5. 

Recovery  of  payment,  see  "Payment."  8  ^ 

Recovery  of  posResaion  of  demised  premise!*, 
see  "Landlord  and  Tenant,"  g  5. 

Recovery  of  price  paid  for  goods,  se«  "Sales," 
8  7. 

Recovery  of  price  paid  for  land,  see  "Vendor 
and  Purchaser,"  8  6. 

Recovery  of  proceeds  of  sale  by  factor,  see 
"Factors." 

Recovery  of  tax  paid,  see  "Taxation."  f  T. 

Services,  see  "Master  and  Servant,"  g  2 ;  "Work 
and  Labor." 

Unfair  comijetition  in  trade,  see  "Trade-Marks 
and  Trade- Names,"  g  4. 

Wrongful  attachment,  see  "Attachment,"  |  2. 

ParNcuIar/omw  cifculU/m. 
See   "Ejectment";     "Replevin";     "Trover   and 
Conversion." 

Porttdtlar  forms  of  special  relief. 

See  "Account";  "Divorce";  "Injunction":  "In- 
terpleader"; "Partition,"  8  1;.  "Quieting  Ti- 
tle" ;    "Specific  Performance." 

Abatement  of  nuisance,  see  "Nuisance,"  g  1. 

Cancellation  of  written  instrument,  see  "Oan- 
cellation  of  Instruments." 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title.'" 

Determination  of  priority  of  chattel  mortgac<'. 
see  "Chattel  Mortgages,"'  6  2. 

Doterminalion  of  rights  to  church  property,  se* 
"Rpligious  Societies." 

Dissolution  of  corporation,  see  "Corporations." 
8  8. 

Dissolution  of  partnerehlp,  see  "Partnership.** 
8  4. 

Enforcement  of  pledge,  see  "Pledges." 

Enforcement  or  foreclosure  of  lien,  see  "Me- 
chanics' Liens,"  g  4;   "Railroads,"  g  2. 

Estnlilishmtnt  and  enforcoment  of  trust,  se« 
"Trusts."  §  4. 

Kst!il>]ishraent  of  boundaries,  see  "Boundaries,** 
81. 
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Establishment  of  will,  see  "Wills,"  i  4. 

Foreclosure  of  mortgsge,  see  "Chattel  Mort- 
gages," 8  5 ;    "Mortgages,"  §  5. 

Reformation  of  written  instrument,  ■*«  "Ref- 
ormation of  Instruments." 

Relief  against  assessment  of  taxes,  see  "Taxa- 
tion." 1  4. 

Removal  of  cloud  on  title,  s^e  "Quieting  Title." 

Restraining  liquor  nuisance,  see  "Intoxicating 
Liquors,"  S  4. 

Setting  aside  assessments  for  public  improve- 
ments, see  "Municipal  Corporations,"  §  0. 

Setting  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  S  2. 

Setting  aside  will,  see  "Wills,''  S  4. 

Trial  of  tax  title,  see  "Taxation,''  g  11. 

Partfeuiar  prooeeMnut  in  actions. 

See  ".\ppearance" :  "Continuance" ;  "Costs" ; 
"Damages":  "Depositions";  "Dismissal  and 
Nonsuit" :  "Evidence"  :  "Execution" ;  "Judg- 
ment";  "Jury";  "Limitation  of  Actions"; 
"Parties";  "Pleading";  "Process";  "Trial"; 
"Venue." 

Default,  see  "Judgment,"  S  2. 

Verdict,  see  "Trial,"  i  12. 

ParUcuiar  remedfea  in  or  ineldent  to  eusUans. 

See  "Attachment";  "Bail,"  §  1;  "Garnish- 
ment"; "Injunction";  "Receivers";  "Ten- 
der." 

Stay  of  proceedings,  see  "Appeal  and  Error," 
J  0. 

Proceedings  in  exercise  of  tpecial  iuritdiotiont. 
Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  admiralty,  .lee  "Admiralty." 
Suits  in  equity,  see  "Equity." 
Suits  in  justices'  courts,  see  "Justices  of  the 
Peace,"  gg  1,  2. 

Review  of  ■procee'lixvat. 
See  "Appeal  and  Error";    "Certiorari";    "Ex- 
ceptions. Bill  of";    "Justices  of  the  Peace," 
8  3;   "New  Trial.'' 

8    1.    Natnre  and  form. 

Equitable  defenses  and  counterclaims  may  be 
interposed  in  an  action  at  law. — Crosby  v. 
Scott-Graff  Lumber  Co.  (Minn.)  610. 

In  an  action  by  bailor  of  property  against 
bailee  to  recover  damages  for  the  latter's  fail- 
ure to  collect  insurance  covering  the  bailed 
property,  effected  by  him,  AeJd,  that  the  com- 
plaint was  one  sounding  in  contract,  and  not 
in  tort. — Johnston  v.  Charles  Abresch  Co. 
(Wis.)  395. 

8   2.    Joinder,     spllttiBC,     eonsoUdatlon, 
and  severance. 

In  a  complaint  against  several  defendants  as 
to  matters  respectively  constituting  independent 
transactions,  the  causes  of  action  against  all 
such  defendants  were  improperly  joined. — Han- 
na  V.  Duxbury  (Minn.)  971. 

In  a  complaint,  where  equitable  jurisdiction  is 
invoked,  though  incidental  claims  may  diwiose 
sep.irate  causes  of  action,  they  are  not  improper- 
ly joined. — Anderson  v.  W.  J.  Dyer  &  Bro. 
(Minn.)  3001. 

8   3.    ConuBeneement,    proseontlon,     and 

termination. 

It  is  no  abuse  of  discretion  for  the  judge  to 
refuse  to  proceed  with  the  hearing  of  a  chan- 
cery case  wliilo  an  action  at  law  between  the 
same  parties  is  pending  on  writ  of  error. — 
Schmid  v.  Benzie  Circuit  Judge  (Mich.)  620. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  "Interplead- 
er," 8  1 ;   "Keformation  of  Instruments,"  8  1. 

ADJOINING  LANDOWNERS. 

See  "Boundaries" ;   "Party  Walk." 


ADJOURNMENT. 

In  justices'  courts,  see  "Justices  of  the  Peace," 
{  2. 

ADJUDICATION. 

Of  courts  In  general,  see  "Courts,"  g  1. 
Oi>eration   and   effect   of   former   adjudication, 
see  "Judgment,"  §g  6,  7. 

ADMINISTRATION. 

Of  charity,  see  "Charities,"  8  2. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 

Of  estate  of  ward,  see  "Guardian  and  Ward," 
8  1. 

Of  trust  property,  see  "Trusts."  8  2. 

ADMIRALTY. 

8    !•    JTnrlsdlotlon. 

In  an  action  against  a  carrier  for  loss  to 
goods  in  Bhjpmeut,  the  pleadings  beiii  not  to 
show  a  case  within  the  exclusive  jurisdiction 
of  the  federal  courts,  under  Const.  U.  S.  art. 
3,  8  2,  and  Rev.  St.  U.  S.  g  5«3,  subd.  8  [U.  S. 
Comp.  St.  1901,  p.  4.")7]. — ^.Tohn  Meunier  Gun. 
Co.  V.  Lehigh  Valley  Transp.  Co.  (Wis.)  386. . 

ADMISSIONS. 

As  evidence,  see  "Evidence,"  }  5. 
In  pleading,  see  "Pleading,"  g  4. 

ADOPTION. 

Evidence  of  testator's  intention  as  to  adopted 
child  as  affecting  construction  of  will,  see 
"Wills,"  g  5. 

Title  of  statute,  see  "Statutes,"  \  2. 

Complainant  hdd  not  entitled'  to  recover  the 
property  of  her  foster  parents  as  their  alleged 
\  heir    under    a    contract   to    adopt. — Bowins    v. 
i  English  (Mich.)  204. 

!     Under  Rev.  St.  1^8,  gg  2286,  4021-4024,  a 

I  child  legally  adopted  after  the  making  of  a. 
will  by  her  adoptive  father  ftcM  entitled  to 
share  in  the  estate  as  if  such  father  had  died 

:  intestate.— In   re   Sandon's  Will   (Wis.)    1089 ; 

,  Sandon  v.  Sandon,  Id. 

!  Where  order  for  adoption  follows  Rev.  St.  g 
i  4023,  it  is  immaterial  that  it  does  not  state 
tlie  effect  of  the  adoption  on  the  rights  of  the 
natural  parents,  in  accordance  with  section 
4024.— In  re  Sandon's  Will  (Wis.)  1089;  San- 
don V.  Sandon,  Id. 

ADVANCEMENTS. 

See  "Descent  and  Distribution,"  g  2. 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 
Acquisition    of    easement    by    prescription,    see 
"Easements,"  g  1. 

g    1.     Katnre  and  requisites. 

Facts  AcM  not  to  show  an  adverse  and  hostile 
possession  of  part  of  a  right  of  way.  so  as 
to  give  title  against  the  rnilioad  cmnpanv. — 
Xlidiigan  Milling  Co.  v.  Ann  Arbor  R.  "Co. 
(Jlich.)  574. 

A  person  who  takes  possession  of  land,  with 
intent  to  claim  it  under  the  federal  homestead 
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law,  may  acquire  title  by  adverse  possession. — 
Maas  T.  Burdetzke  (Miun.)  182. 

Prior  to  the  adoption  of  Laws  1890,  p.  65,  c. 
65,  tlie  public  easement  in  streets  could  be  lost 
by  15  years'  adverse  possession. — Haramon  v. 
Krause  (Minn.)  791. 

Hostile  entry  and  commencement  of  improve- 
ment, plainly  indicating  a  purpose  to  lay  out 
and  improve  a  lot  in  territory  suitable  for 
cheap  residence  lots,  held  proper  basis  for  find- 
ing of  disseisin  of  true  owner,  under  Rev.  St. 
1898,  I  4214.  subd.  2.— Illinois  Steel  Co.  v. 
Jeka  (Wis.)  399. 

I  2.    Pleadliic  eTldaiioa,   trial,   and   ra« 
Tiew. 

In  ejectment,  evidence  examined  as  to  ad- 
verse possession  by  defendants,  and  held  suf- 
ficient to  carry  the  cause  to  the  jury  in  respect 
thereto.— Illinois  Steel  Co.  v.  Jeka  (Wis.)  899. 

ADVERTISEMENT. 

Official  newspapers,  see  "Newspapers." 

AFFIDAVITS. 

See  "Depositions." 

Of   pnyment   of   labor   claims   under    municipal 
contract,  see   "Municipal   Corporations,"   §  7. 
To  tax  assessment  roll,  see  "Taxation,"  8  4. 

In  particular  proeeedlnot. 
See    "Garnishment,"    {   3;     "Replevin,"    {    2; 

"Searches  and  Seizures." 
Continuance,  see  "Criminal  Law,"  {  10. 
Change  of  venue,  see  "Criminal  Law,"  i  1 ; 

"Venue,"  i  1. 
Removal  of  county  seat,  see  "Counties,"  S  1. 
Verification  of  pleading,  see  "Pleading,"  i  7. 

AFTER-ACQUIRED  PROPERTY. 

Mortgage  of,  see  "Chattel  Mortgages,"  8  2. 

AGENCY. 

See  "Principal  and  Agent" 

AGREEMENT. 

See  "Contracts." 

AGRICULTURE. 

Construction  and   operation  of  contract  relat- 
ing to,  see  "Contracts,"  8  2. 
Property  in  crops,  see  "Crops." 

ALIBI. 

Evidence  a«  to,  see  "Criminal  Law,"  8  9. 

ALIENATION. 

Of  affections,  see  "Husband  and  Wife,"  |  6. 

ALIENS. 

Escheat,  see  "Escheat." 

ALIMONY. 

See  "Divorce,"  8  4. 

ALLOWANCE. 

Of  claim  against  decedent's  estate,  see  "Execu- 
tors and  Administrators,"  8  1. 


ALTERATION. 

Of  geographical  or  political  divisions,  see  ' 
nicipal    Corporations/'    8    1;     "Schools 
School  Districts,"  8  2. 


'Ma- 
and 


ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 
Effect  of  alteration  of  note  on  rights  o£  l>oiia 
fide  purchaser,  see  "Bills  and  Notes,"  S  4. 

Where,  in  an  action  for  broker's  commissiona, 
plaintiff  admitted  tliat  he  altered  the  contract 
of  sale,  the  burden  of  proof  that  such  alteration 
was  not  fraudulent  was  on  him. — ^Robertaon  v. 
Vasey  (Iowa)  271. 

In  an  action  for  broker's  commissions,  an  in- 
i  struction  on  the  issue  of  fraud  on  the  part  of 


the  contract   held  not 
-Robertson    v.    Vasey 


the   broker   in   changing 
prejudicial    to 
(Iowa)  271. 

In  an  action  for  broker's  commissions,  an  in- 
struction with  reference  to  the  broker's  altera- 
tion of  the  contract  held  not  objectionable  for 
failure  to  charge  that,  if  the  contract  was  al- 
tered in  good  faith,  the  broker  would  not  be 
guilty   of    fraud. — Robertson   v.   Vasey   (Iowa) 

Order  signed  by  officers  of  a  sdiool  district 
held  materially  altered,  releasing  them  from  in- 
dividual liability. — First  Nat.  Sank  t.  Carter 

(Mich.)  585. 

AMENDMENT. 

On  appeal  or  writ  of  error,  see  "Apppnl  and 

Error,"  8  15. 
Of  bill  of  exceptions,  see  "Exceptions,  Bill  oC,'' 

8  2. 
Of  pleading,  see  "Pleading."  8  6. 
Of  return  of  execution,  see  "Execution,"  f  4. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "Coorts,"  |  2. 

ANCILLARY  ADMINISTRATION. 

See  "Executors  and  Administrators,"   I  6. 

ANIMALS. 

Admissions  as  evidence  in  action  for  killing, 
see  "Evidence,"  8  5. 

Injuries  from  operation  of  railroads,  see  "Rail- 
roads," 8  6. 

Injuries  to  by  operation  of  street  railroad,  see 
"Street  Railroads,"  8  2. 

Licensing  of  veterinarians,  see  "Licenses."  S  I. 

Opinion  evidence  as  to  pedigree,  see  "Eviden<-e." 
8  9. 

Under  Code,  8  2340,  the  owner  of  a  dog  that 
had  killed  sheep  was  not  liable  for  the  entire 
damage,  irrespective  of  how  many  sheep  mi^ht 
have  been  killed  by  other  dogs. — Anderson  v. 
Haiverson  (Iowa)  781. 

In  an  action  against  the  owner  of  a  dog  for 
damages  for  the  killing  of  sheep,  in  which  it 
was  denied  that  defendant's  dog  killed  the  sh-'.^n. 
or  that  there  was  any  ground  for  apportion- 
ment of  damages,  held,  that  under  the  evidpn<» 
the  questions  were  for  the  juw,  and  it  was  pr- 
ror  to  dismiss. — Anderson  v.  Haiverson  .(lowai 
781. 

An  erection  of  a  division  fence,  as  required 
by  Rev.  St.  1898,  8  1391,  or  a  compliance  «itii 
section  1395,  where  division  line  is  a  river.  hrU 
a  condition  precedent  to  the  right  of  a  landonn- 
er  to  recover  damages  for  the  trespass  of  cat- 
tle.—Walls  V.  Cunningham  (Wis.)  690. 
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ANNULMENT. 

Of  will,  see  "Wills,"  i  4. 

ANSWER. 

In  pleading,  see  "Pleading,"  {  8. 

APPEAL  AND  ERROR. 

See  "Certiorari";  "Exceptions,  Bill  of;  "New 

Trial." 
Costs,  see  "Costs,"  i  4. 
Effect  of  appeal  on  riglit  to  new  trial,  see  "New 

Trial,"  8  1. 

JZevi«io  in  particular  ctvU  custUms. 
See  "Divorce,"  {  3. 

For  ciyil  damages  for  sale  of  liquors,  see  "In- 
toxicating Liquors,"  §  5. 
foreclosure  suits,  see  "Mortgages,"  i  5. 
Kor  enforcement  of  meciianics    liens,  see  "Me- 
chanics' Liens,"  §  4. 

Review  <n  special  proceeding*. 

See  "Habeas  Corpus,"  !  2. 

Assessment  of  taxes,  see  "Taxation,"  $  5. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," §  3. 

For  sale  of  property  of  decedent,  see  "Execu- 
tors and  Administrators,"  8  3. 

Probate  proceedings,  see  "Wills,"  8  4. 

Proceedings  of  city  council  allowing  claim 
against  city,  see  "Municipal  Corporations,"  88 
13,  14. 

To  detach  territory  from  municipality,  see 
"Municipal  Corporations,"  8  1. 

'To  procure  liquor  license,  see  "Intoxicating 
Liquors,"  8  1. 

Review  <if  criminal  proaect(t(o?i«. 
See  "Criminal  Law."  88  13-15;    "Sodomy." 
Review  of  proceedings  of  justices  of  the  peace, 
see  "Justices  of  the  Peace,"  8  3. 

8    1.    Natnre  and  form  of  remedy. 

A  second  appeal  may  be  talsen  from  a  judg- 
ment after  dismissal  of  the  first  appeal,  if  talcen 
within  the  time  required  by  the  statute. — 
Stutsman  t.   Sharpless   (Iowa)   105. 

8    2.    Dedaioma  rcrlewable. 

An  order  for  a  continuance  against  defendant 
to  a  cross-petition  is  not  appealable. — Bussell 
V.  City  of  Ft.  Dodge  (Iowa)  1126. 

Order  refusing  to  direct  a  verdict  in  favor  of 
cross-defendant  held  not  appealable,  under  Code, 
8  4101.— Bussell  V.  City  of  Ft.  Dodge  (Iowa) 
1126. 

Comp.  Laws,  §  669,  does  not  authorize  an  ap- 
peal from  an  order  of  the  probate  court  to  pro- 
duce for  examination  books  and  papers  to  be 
used  in  a  pending  controversy. — Erwin  v.  Otta- 
wa Circuit  Judge  (Mich.)  537. 

An  order  of  the  probate  court,  vacating  in 
part  a  previous  order,  is  appealable,  under  Gen. 
St.  1804.  i  40t!."),  subd.  9.— In  re  Phelps'  Estate 
(Minn.)  496;   Tomlinson  y.  Phelps,  Id. 

An  order  denying  a  motion  to  vacate  an  in- 
junction against  foreclosure  by  advertisement 
is  not  appealable. — Tracy  v.  Scott  (N.  D.)  905. 

The  procedure  by  which  an  injunction  against 
the  foreclosure  by  advertisement  may  be  ob- 
tained, under  Rev.  Codes  18i)9,  8  584.5,  is  not 
a  special  proceeding,  within  section  5(520.  subd. 
2,  authorizing  appeals  in  special  proceedings. — 
Tracy  v.  Scott  (N.  D.)  905. 

8  3.   Right  of  re-view. 

In  a  controversy  with  reference  to  the  owner- 
ship of  certain  corporate  stock,  defendants 
held  not  entitled  to  object  to  a  decree  direct- 
ing cancellation  of  the  stock  in  the  hands  of 


intervener,  and  the  issuance  of  new  stock  to 
plaintiff,  instead  of  a  decree  for  the  value  of 
the  stock. — Crawford  v.  Ft.  Dodge  Plaster  Co. 
(Iowa)  479. 

Interveners  in  a  proceeding  to  determine  title 
to  moneys  deposited  in  name  of  a  decedent  held 
entitled  to  appeal,  though  not  mentioned  in  the 
judgment. — In  re  Anderson's  Estate  (Iowa)  510. 

Under  Rev.  St.  1898,  8  3048,  a  person  who 
conveyed  his  interest  in  realty  before  suit,  and 
against  whom  no  personal  judgment  is  rendered, 
is  not  entitled  to  appeal. — Schneider  v.  Reed 
(Wis.)  082. 

Under  Rev.  St  1898,  8  2765.  the  principal 
defendant  may  appeal  from  a  judgment  against 
the  garnishee. — Badger  Lumber  Co.  v.  Stern 
(Wis!)  1093. 

8  4.  Presentation  and  reaarration  in 
loirer  conrt  of  gronnda  of  re-vievr 
^[■■noa  and  qnestions  in  lower 
eonrt. 

Where,  on  argument  on  appeal,  plaintiff  aban- 
doned and  admitted  away  the  case  made  by  the 
pleadings,  the  judgment  for  hira  will  be  revers- 
ed.— Sartor  v.  Smith  (Iowa)  51.5. 

In  an  action  for  breach  of  covenants  of  war- 
ranty, defendant  held  not  entitled  to  raise  the 
question  whether  the  judgment  in  plaintiff's  ac- 
'  tion  against  a  third  person  in  possession  con- 
I  stituted  a  bar  to  the  action. — Newburn  v.  Lucas 
(Iowa)  730. 

An  objection  not  raised  in  the  trial  court,  nor 
in  appellant's  original  brief,  but  only  in  a  sup- 

'  plemental  brief,  will  not  be  considered  in  the 
review. — Michigan-   Sanitarium    &   Benevolent 

!  Ass'n  v.  City  of  Battle  Creek  (Mich.)  855. 

Objections  not  raised  at  the  trial  nor  in  the 
briefs  in  chief  will  not  be  considered  when 
raised  in  the  reply  brief. — Webb  v.  Downes 
(Minn.)  966. 

Matters  which  are  not  presented  by  the  plead- 
ings, nor  litigated  on  the  trial,  cannot  be  consid- 
ered.— School  Dist  No.  9  of  Town  of  Lake  v. 
School  Dist.  No.  5  of  Town  of  Lake  (Wis.)  681. 

I  5.  —  Objeotlona  and  motlona,  and 
mlinga  thereon. 

A  motion  for  the  retaxation  of  costs  in  the 
trial  court  is  not  a  necessary  prerequisite  to 
the  consideration  of  the  question  of  costs  on  ap- 
peal, where  the  objection  is  to  the  taxation  of 
any  costs,  and  not  to  the  amount  of  costs  taxed. 
I  — Guinn  v.  Iowa  &  St.  L.  B.  Co.  (Iowa)  94. 

:  Where  a  petition  which  states  a  cause  of  ac- 
I  tion  was  not  assailed  in  the  trial  court,  it  is 
I  too  late  to  raise  a  question  of  its  sufficiency  on 
'.  appeal. — Newburn  v.  Lucas  (Iowa)  730. 

I  Error  in  rendering  a  judgment  because  of  the 
I  insufficiency  of  a  tender  is  not  available  on  ap- 
I  peal,  where  the  point  was  not  made  in  the  low- 
1  er  court. — Wisconsin  Lumber  Co.  v.  Greene  & 
W.  Telephone  Co.  (Iowa)  742 ;  Citizens'  Nat 
I  Bank  v.  Same,  Id. ;  Security  Bank  v.  Same, 
lid. 

I  Questions  to  witness  held  not  open  to  objec- 
tion for  the  first  time  on  appeal. — Gregory  v. 
Wabash  R.  Co.  (Iowa)  761. 

Misconduct  of  counsel  held  not  open  to  objec- 
tion tor  the  first  time  on  appeal,  where  it  could 
have  been  prevented,  or  the  prejudice  could 
have  been  removed,  below. — Gregory  v.  Wa- 
bash R.  Co.  (Iowa)  701. 

Where  defendant  pleaded  to  the  declaration 
on  a  contract  without  objection,  he  cannot  ol)- 
I  ject  to  its  sufficiency  on  error. — Fowles  v.  Ru- 
i  pert  (Mich.)  202. 

On  appeal  from  a  justice  court,  an  objection 
to  evidence  explaining  the  execution  of  a  writ- 
ten instniiiient.   liecauye  its  oxeculion   had  not 
I  been  denied  under  oath,  under  Comp.   Laws, 
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I  826,  cannot  be  first  raised. — First  Nat.  Banli 
V.  Carter  (Micli.)  585. 

In  an  action  for  obstruction  of  mill  race,  an 
objpction  to  testimon}-  by  defendant  held  not  to 
raise  the  contention  that  plaintiffs  recovery 
miprht  be  reduced  by  his  failure  to  remove  the 
obstruction,  and  the  objection  was  not  av.iilahle 
on  appeal. — Neely  v.  Etetroit  Sugar  Co.  (Mich.) 
C(>4. 

A  requested  instruction  by  defendant,  in  an 
action  against  a  city,  held  insnflicient  to  raise 
the  question  that  the  claim  was  not  presented 
in  time.— Spier  v.  City  of  Kaluniuzoo  (Mich.) 
84t). 

A  party  will  not  be  heard  to  complain  of  the 
adniisKion  of  testimony  to  which  he  made  no 
objection  or  exception.— Goken  T.  Dallugge 
(Neb.)  244. 

The  question  whether  a  petition  states  a 
cause  of  action  may  be  raised  at  any  time  up 
to  the  submission  of  the  cause  on  appeal. — 
Smiley  t.  Sioux  Beet  Syrup  Co.  (Neb.)  2o3. 

Where  testimony  is  offered  and  objection  sus- 
tained, the  party  offering  it  must  follow  the 
question  with  the  offer  of  proof,  to  entitle  him 
to  a  review. — City  of  South  Omaha  v.  Sutliffe 
(Neb.)  097. 

The  sufficiency  of  the  description  of  property 
in  a  complaint  to  quiet  title  cannot  be  ques- 
tioned for  the  first  time  in  the  Supreme  Court. 
—Thomas  v.  Wilcox  (S.  D.)  1072. 

General  admission  of  evidence  admissible  un- 
der one  issue  held,  under  the  circumstances,  not 
reveisible  error. — John  O'Brien  Lumber  Co.  r. 
Wilkinson    (Wis.)    ]0.")0. 

f   6.    — —  Ezoeptloni. 

In  order  to  secure  a  review  of  the  sulBciency 
of  a  verdict,  cxccjvtions  must  be  taken  to  the 
niliiiKS  on  the  motions  in  armst  and  for  new 
trial,  and  to  the  judgment. — (Jillespie  v.  Ash- 
ford  (Iowa)  649. 

Defendant  h«ld  not  In  a  position  to  object 
to  the  setting  aside  of  a  default. — Heenan  v. 
Forest  City  Paint  &  Varnish  C!o.  (Mich.)  806, 

Rulings  to  which  no  exception  is  taken  can- 
not be  reviewed  on  appeal. — Heenan  v.  Forest 
City  Paint  &  Varnish  Co.  (Mich.)  806. 

-Appellant's  exceptions  held  sufficient  to  en- 
title him  to  a  review  of  the  court's  rulings. — 
Daveljar  v.  City  of  Milwaukee   (Wis.)  361. 

A  general  exception  to  portions  of  instruc- 
tions including  two  or  more  distinct  proposi- 
tions does  not  present  any  questions  for  review. 
— Ix)we  V.  Ring  (Wis.)  698. 

{  7.     ——  Motloju  for  new  trial. 

Where  there  were  no  exceptions  on  the  trial 
to  the  rulings  complained  of  inr  a  motion  for 
new  trial,  they  cannot  be  considered. — ^Tillman 
V.  International  Harvester  Co.  (Minn.)  71. 

A  motion  for  a  new  trial  is  unnecessary  to 
obtain  a  review  of  judgment  on  an  appeal  from 
an  order  granting  or  refusing  a  liquor  license. 
—In  re  Krug  (Neb.)  242. 

In  proceedings  to  sell  real  estate  by  an  admin- 
istrator, where  no  motion  for  a  new  trial  is 
filed,  the  Supreme  Court,  on  error,  will  exam- 
ine the  snificiency  of  the  pleadings  to  sustain 
the  judgment. — Bixby  v.  Jewell  (Neb.)  1026. 

{  8.     Requisites     and     prooeedinga     for 
transfer  of  canse. 

Wliere  an  appeal  was  taken  within  six 
montlis  of  a  judgment  nunc  pro  tunc,  it  was 
immaterial  that  more  than  six  months  had  ex- 
pired since  the  return  of  the  verdict  and  the 
dale  as  of  which  the  judgment  was  so  entered. 
— Stutsman  v.  Sharpless  (Iowa)  105. 

X'nder  Code,  J  4114,  a  notice  of  appeal  is  in- 
sufficient as  to  a  party  to  whom  it  is  not  ad- 
di-csscd. — In  re  Anderson's  Estate  (Iowa)  510. 


An  appeal  held  not  lacking  in  necessary  par- 
ties, under  Code,  §  4111. — Ewart  v.  Ewart 
(Iowa)  869. 

Objection  on  error  by  defendants  to   any  ir- 
regularity in  notifying  them  of  any  of  the  pro- 
ceedings held  waived. — Hirsh  v.   Fisher  tMi.l..i 
:  48. 

I  An  order  allowing  compensation  to  counsel 
I  for  complainant  in  a  suit  for  the  distribution 
of  a  fund  of  a  corporation  duly  dissolved  A-'-.' 
a  final  order,  necessitating  an  appeal  therefri<in 
within  40  days,  under  Pub.  Acts  1899,  p.  ;{^>. 
No.  243,  i  144. — Hopkins  v.  Crossley  (Mich.i 
822. 

f  9.     Snperaedeas  or  atay  of  proeeedinga. 

Where  a  decree   requires  plaintiff  to   deposit 
money  in  court  as  condition  precelent  to  enfor- 
cing the  decree,  and  defendant  within  the  time 
I  limited  for  such  deposit  appeals,  the  time   for 
'  making  the  deposit  is  exltndcd  until  a  like  time 
after  the  decree  becomes  again  enforceable.-  - 
i  Ruzicka  v.  Hotovy  (Neb.)  32a 

'  {  10.  Reeord  and  prooeedlmga  not  la  rec- 
ord. 

Where  the  evidence  was  entirely  deposition's 
and  written  instruments  filed,  it  became  a  part 
of  the  record,  and  the  failure  of  appellant  tn 
file  a  transcript  of  the  stenographer's  notes  wa-i 
immaterial.  —  National  Surety  Co.  v.  Walk<»r 
I  (Iowa)  780. 

Abstract  7i«M.  not  in  compliance  with  rul.»s. 
and  judgment  affirmed. — Olson  v.  Lund  (I<iv.a> 
1128:  Whitaker  &  Dale  v.  OUon.  Id.:  Lund 
v.  Means  Bros.,  Id. 

In  an  action  for  divorce,  the  sufficiency  of  th.> 

pleadings  as  to  alimony  cannot  be  reviewed  on 

appeal  from  the  judgment,  in  the  absence  of  a 

■  bill  of  exceptions  or  case. — Conklin  v.  Conklin 

(Minn.)  70. 

The  court  having  found  the  value  of  the  per- 
sonalty   of   defendant   in   divorce,   and   having 
failed  to  find   it  incumbered   as  alleged   in  an- 
swer,   the    Supreme    Court    cannot    review    the 
,  evidence,  in  the  absence  of  a  bill  of  exceptions 
I  or  case. — Conklin  v.  Conklin  (Minn.)  TO. 

'     When  a  motion  for  a  new  trial  is  made  in 

;  part  on  the  court's  minutes,  the  order  granting 

'  or  denying  the  motion  cannot  be  reviewed,  ic 

the  absence  of  a  statement  of  a  case  embodying 

necessary   evidence. — Davis   r.    Dinnie  (N.    D.> 

314. 

{11.   Asaignaient  of  errora. 

A  question  not  referred  to  in  any  assignment 
of  error  is  not  presented  by  the  record  on  a 
writ  of  error,  and  will  not  be  considered. — 
Morttan  t.  Lake  Shore  &  M.  8.  By.  Co.  (Mioh.^ 
836. 

An  assi^ment  of  error  that  the  court  em><l 
in  overrulmg  plaintiffs  motion  for  a  new  trial 
is  insufiicient  to  present  the  question  whether 
the  evidence  sustains  the  findings.— J.  Neils 
Lumber  Co.  v.  Hines  (Minn.)  959. 

Where  two  persons  join  in  a  petition  in  error, 
no  error  can  be  availed  of  that  is  not  prejudi- 
cial to  both.— Felsch  v.  Babb  (Neb.)  1011. 

A  question  of  fact,  specified  for  review  on  «j>- 
;  peal  under  Rev.  Codes  18.09,  g  5630,  must  li^ 
sufficiently  definite  to  enable  respondent  to  de- 
termine what  evidence  should  be  included  in  tlie 
'  statement  of  the  case. — Salemonson  v.  Thomp- 
son (N.  D.)  320. 

i     Where  no  error  is  assigned  to  a  finding,  the 
'  Supreme  Court  will  accept  the  fact  found  as  a 
fact.— Sherry  v.   Madler  (Wis.)  1095. 

<  g  12.    Hearing  and  rehearinK. 

I      A  case   once  decided  by  the   Supreme  Court 

I  will  not  be  opened  as  to  questions  prevlou>Iy 

considered,  cxcpi)t  on  a  change  in  the  views  of 

one   or   more    justices    participating    therein. — 

I  Jacobs  v.  Queen  Ins.  Co.  (Wis.)  l090. 
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on  tue  propriety  or  airecciug  a  veraict,  sucn 
("viiii'iife  as  should  have  beeu  allowed  to  go  to 
tli(>  jury  may  be  considered. — CamiibcU  v.  Park 
(Iowa)  861. 

In  a  proceeding  by  a  city  against  a  county 
to  recover  mulct  taxes,  the  Supreme  Court,  on 
apIK-al,  hetd  limited  to  a  review  of  the  city's 
liability  for  collection  charges  on  its  portion  of 
the  statutory  tax. — City  Of  Waverly  v.  Bremer 
County  (Iowa)  874. 

A  memorandum  of  the  judge  attached  tp  the 
order  granting  a  new  trial  cannot  be  considered 
in  determining  on  what  ground  the  order  was 
?raiite<],  it  being  explicit  by  its  own  terms. — 
Holland  v.  Great  Northern  Hy.  Co.  (Minn.) 
ti08. 

Where,  after  verdict,  the  conrt  grants  a  new 
trial,  if  there  be  no  errors  of  law  and  there  is 
nnv  evidence  to  support  the  verdict,  the  order 
will    be    reversed.— -Owens    v.    Savage    (Minn.) 

7!M>. 

The  Supreme  Court  will  on  its  own  motion 
Ktrike  from  the  records  a  motion  and  brief  con- 
taining personal  criticisms  of  a  commissioner 
of  the  court. — Fred  Krug  Brewing  Co.  v.  Hea- 
ley  (Neb.)  328. 

On  appeal  the  court  will  only  consider  wheth- 
er or  not  the  pleadings  and  the  evidence  justify 
the  judgment — O'Neal  v.  Bellevue  Imp.  Co. 
(Neb.)    102& 

An  order  granting  a  new  trial  will  not  be  re- 
versed because  the  trial  judge  assigned  a  wrong 
reason  for  it — Davis  ▼.  Dinnie  (N.  D.)  314. 

On  appeal  from  an  order  granting  a  new  trial, 
made  on  several  grounds,  it  will  be  sufitained, 
if  on  any  ground  it  should  have  been  granted. 
—Davis  V.  Dinnie  (N.  D.)  314. 

Where  the  ground  on  which  a  motion  for  a 
new  trial  was  granted  is  not  specified.  It  will 
be  affirmed,  if  supported  by  any  of  the  groun(38 
on  which  the  motion  was  based. — Weller  t. 
Hilderbrandt  (S.  D.)  1108. 

(  14.   —  Parties  eatltled  to  sUeKe  eivor. 

Where  a  party,  denied  a  part  of  the  relief 
asked  for,  fails  to  appeal,  the  Supreme  Court 
ha>!  no  jurisdiction  to  determine  the  question 
whether  such  relief  was  properly  refused. — 
Moore  v.  Price  (Iowa)  91. 

Where,  in  an  action  to  i-estrain  foreclosure 

of  a  mortgage,  defendant  demanded  foreclo- 
snre  by  cross-bill,  which  was  granted,  and 
plainti^B  did  not  appeal,  the  decision  of  an 
issue  of  limitations  raised  by  plaintiffs  could 
not  be  reviewed  on  defendant's  appeal. — Carr 
V.  Carr  (Mich.)  530. 

Reversal  held  not  to  be  had  for  misconduct  of 
counsel,  where  counsel  for  both  sides  were  guilty 
ot  misconduct. — Culver  v.  South  Haven  &  E. 
R.  Co.  (Mich.)  (JOS. 

Where  defendants'  request  assumed  that  cer- 
tain truckmen  by  whom  plaintiff  was  assaulted 
were  in  defendants'  employ,  the  latter  could  not 
object,  on  appeal,  that  such  truckmen  were 
temiorarily  in  the  employ  of  plaintiff's  hus- 
biuid. — Canton  v.  (.irinnell  (Mich.)  811. 

On  appeal  by  one  of  several  defendants  the 
court  will  not  notice  alleeod  errors  not  affecting 
appellant. — Ilalloran  v.  Holmes  (N.  D.)  310. 

Rev.  Codes  1899,  8  r)C>3<).  does  not  confer  on 
respondents  the-  right  to  si)ecify  questions  of 
f:ict  for  revie»v  on  appeal. — Salpnionson  v. 
Thompson  (S.  D.)  320. 

\  15.  •^—  ABBendmenta,      additional 
pToots,   and  trial  of  oanse   anew. 

Where  jAaUitiffs  wbule  case  was  presented 
by  bis  evidence,  without  objection  that  a  por- 


ji.ci\.ernaD   v.    ueiroii    uuzena     et.    ay.    \^o. 
(Mich.)  812. 

Where  neither  mechanic's  lien  claim  nor  com- 
plaint stated  the.  contract  upon  which  the 
claim  was  founded,  as  required  by  Rev.  St. 
1898,  S$  aS20-3322,  and  no  amendment  was 
made,  but  evidence  of  the  contract  was  admitted 
without  objection,  the  claim  and  complaint 
would  be  deemed  amended  to  conform  to  the 
proofs. — Sherry  v.  Madler  (Wi«.)  1095. 

$16.   —  Praanmvtloaa. 

Supreme  Court  on  appeal  must  presume,  in 
favor  of  the  action  of  the  court  in  rendering 
judgment  for  plaintiff  on  an  ambiguous  ver- 
dict, that  it  found  that  the  verdict  was  iu  fact 
for  him. — Gillespie  v.  Ashford  (Iowa)  049. 

Supreme  Court  held  bound  to  presume  that  a 
verdict  was  for  plaintiff,  and  was,  when  read 
as  required  by  Code,  $  3722,  read  as  a  verdict 
for  him. — Gillespie  v.  Ashford  (Iowa)  649. 

Where  an  abstract  on  appeal  disclosed  the  pe- 
tition for  removal  of  a  cause  to  the  federal 
court,  and  a  statement  that  the  same  was  re- 
manded to  the  state  court,  it  would  be  presum- 
ed that  tile  action  was  properly  remanded. — 
Crouch  T.  Dakota,  W.  &  SI.  B.  R.  Co.  (S.  D.) 
722. 

i  17.   •—  Dlaoretlem  of  lower  ooart. 

Rulings  on  applications  for  new  trial  are 
within  the  discretion  of  the  trial  court,  and  will 
not  be  interfered  with,  save  for  abuse  of  discre- 
tion.— (Jbambliss  v.  Hass  (Iowa)  1,'>3 ;  Tschohl 
v.  Machinery  Mut.  Ins.  Ass'n  (Iowa)  740. 

A  judgment  will  not  be  reversed  on  appeal 
because  questions  permitted  to  be  asked  were 
slightly  leading. — Hollingswortb  v.  City  of  Ft. 
D<>dge  (Iowa)  455. 

Granting  of  a  new  trial  held  ooncluslTe  on  ap- 
peal.— Marahalltown  Stone  (!!o.  v.  Des  Moines 
Brick  Mfg.  Co.  (Iowa)  1124. 

Where  the  evidence  is  not  manifestly  in  favor 
of  the  verdict,  an  order  granting  a  new  trial 
will  not  be  reversed. — Miller  v.  Scovell  (Minn.) 
74. 

Where  an  application  is  made  to  vacate  a 
judgment  determining  adverse  claims  within  one 
year  after  notice  by  a  person  bringing  himself 
within  Gen.  St.  1894,  §  D2G7,  action  granting 
the  relief  will  not  be  set  aside,  except  on  abuse 
of  discretion. — Hoyt  v.  Lightbody  (Minn.)  804. 

Where  the  verdict  is  clearly  sn.stained  by 
the  evidence,  it  not  appearing  affirmatively  that 
the  trial  court  granted  a  new  trial  in  the  exer- 
cise of  its  discretion,  its  order  will  be  re- 
versed.— Briggs  V.  Rutherford  (Minn.)  954. 

£jxclusion  of  a  juror  cannot  be  assigned  for 
error,  where  it  is  not  shown  by  reason  thereof 
an  incompetent  juror  has  been  included  in  the 
panel.— Felsch  v.  Babb  (Neb.)  1011. 

Under  Rev.  <3ode  Civ.  Proc.  {  227,  a  trial 
court's  findings  that  a  receiver  was  necessary 
and  that  the  sum  allowed  as  his  compensation 
was  reasonable  were  conclusive  on  appeal  from 
a  final  decree. — Crouch  v.  Dakota,  W.  &  M.  R. 
R.  Co.  (S.  D.)  722. 

The  refusal  of  a  continuance  rests  in  the 
sound  discretion  of  the  trial  court,  which  rul- 
ing will  not  be  reversed  on  appeal,  ext-ept  for 
the  most  cogent  reasons. — Crouch  v.  Dakota,  W. 
&  M.  R.  R.  Co.  (S.  D.)  722. 

A  case  will  not  be  reversed  on  account  of 
amendment  to  plcadiugs,  unless  there  has  been 
a  manifest  abuse  of  discretion. — Vesey  v.  Com- 
mercial I'uion  Assur.  Co.,  Limited,  of  London. 
England  (S.  D.)  1074. 
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Where  an  order  refusing  a  temporary  injunc- 
tion itself  discloses  that  no  discretion  was  ex- 
ercised, it  can  be  reversed. — Phenix  Ins.  Co.  v. 
Perkins  (S.  D.)  1110. 

$  18.  —  Qnestloaa  of  fact.  Terdlots.  and 
ilndlnKS. 

To  set  aside  findings  of  fact  by  a  trial  court, 
they  mast  be  contrary  to  the  clear  preponder- 
ance of  the  evidence. — Shipley  v.  Beldue 
(Minn.)  982;  Hutchins  v.  Bautch  (Wis.)  671; 
First  Nat  Bank  v.  Buetow  (Wis.)  927. 

In  a  suit  by  a  landlord  to  enjoin  his  tenant 
for  years  from  cutting  any  timber  trees  tor  fire- 
wood, finding  whether  an  injury  resulted  to  the 
reversion  by  cutting  the  trees  held  conclusive  on 
appeal. — Anderson  t.  Cowan  (Iowa)  92. 

The  conclusions  of  the  trial  court  on  conflict- 
ing evidence  as  to  whether  an  attorney  in  the 
case  had  notice  of  all  tlie  proceedings  therein 
will  not  be  disturbed  on  appeal. — \\  illiams  v. 
Des  Jloines  Loan  &  Trust  Co.  (Iowa)  277; 
Rushman  v.  Marquis,  Id. 

AVhere  there  is  evidence  to  support  the  find- 
ing of  fact  of  the  trial  court,  the  evidence  will 
not  be  reviewed. — William  Barie  Dry  Goods 
Co.  V.  easier  (Mich.)  215. 

Where  the  testimony  fairly  presents  a  ques- 
tion for  the  jnry,  their  verdict  is  conclusive. — 
I>.  M.  Osborne  &  Co.  v.  Waterloo  (Mich.)  801. 

Where  there  was  ample  evidence  to  sustain 
the  findings,  and  evidence  to  sustain  proposed 
amendments  was  not  clear,  the  court  on  appeal 
will  not  grant  a  new  trial. — Gould  v.  Alton 
(Minn.)  905. 

Where  evidence  of  negligence  and  contribu- 
tory negligence  is  conflicting,  the  verdict  will 
not  be  disturbed. — Fremont  Brewing  Co.  v. 
Schulz  (Neb.)  234. 

Findings  on  conflicting  evidence  will  not  be 
reviewed. — Peterson  v.  Cnristianson  (S.  D.)  40. 

In  order  to  overcome  the  presumption  that 
facts  found  by  the  trial  court  are  fully  justified, 
a  preijondersuce  of  evidence  against  such  find- 
ings must  clearly  appear  from  the  record  on 
api)eal.— Clarke  v.  Conners  (S.  D.)  883. 

Where  there  is  no  preponderance  of  evidence 
against  the  findings,  and  the  evidence  justifies 
the  inferences  therefrom,  they  are  conclusive. — 
Morris  v.  Reigel  (S.  D.)  1080. 

Where  the  evidence  discloses  no  clear  pre- 
ponderance against  the  material  findings  of  fact 
in  favor  of  defendant,  a  judgment  for  defend- 
ant necessarily  results. — ^Tate  v.  Jerman  (Wis.) 
679. 

i  19.  ^^  Haraileii  error  la  general. 

A  provision  in  a  decree  of  specific  perform- 
ance that  plaintiff  shall  secure  deferred  pay- 
/ments  held  not  prejudicial  to  defendant. — Ku- 
zicka  V.  Ilotovy  (Neb.)  328. 

An  error  shown  will  be  presumed  to  be  preju- 
dicial, unless  the  appellate  court  can  clearly  see 
that  the  appellant  was  not  prejudiced  thereby. 
— Wellcr  V.  Hilderbrandt  (S.  D.)  1108. 

§  20.   Errors  favorable  to  party  eom- 

plalning. 

In  an  action  against  a  street  railway  company 
for  killing  plaintiff's  cow,  an  instruction  that 
it  was  only  liable  in  case  of  the  willful  or  wan- 
•ton  killing  held  not  prejudicial  to  defendant. — 
Airikainen  v.  Houghton  County  St.  Ry.  Co. 
(Mich.)  204. 

In  so  far  as  a  jodgment  is  in  favor  of  a 
party  api>ealing  therefrom,  he  cannot  complain 
thereof. — D.  M.  Osborne  &  Co.  v.  Waterloo 
(.Mich.)  801. 

i  21.   —   Harmless  error  in  pleading. 

.Misnaniins  demurrers,  by  calling  them  "mo- 
tions to  strike,"  is  not  reversible  error. — Wis- 


consin Lnmber  Co.  v.  Greene  &  W.  Tel'>pbon» 
Co.  (Iowa)  742;  Citizens'  Nat.  Bank  v.  Sa::.^ 
Id. ;   Security  Bank  v.  Same,  Id. 

Overruling  of  defendant's  objection  to  •■'•:- 
plaint,  first  made  at  the  trial,  held  not  r(>rer>:t  ',■ 
error. — Woodford  v.  Kelley  (S.  D.)  10<K>. 

S  22.   ^^  Harmleaa   error   in   ralings  oa 
^nestlons  to  witnesses. 

Error  in  requiring  physicians  to  detail  t!:- 
facts  on  which  their  conclusions  were  bi^', 
before  permitting  them  to  testify  as  to  ti,- 
cause  of  insuredii  death,  held  harmless.  wL-:' 
their  opinions  were  received. — Morrow  v.  Nw- 
tional   Masonic  Ace.   Ass'n   (Iowa)   4CS. 

In  an  action  for  breach  of  warranty  in  th? 
sale  of  a  jack,  asking  plaintiff  whether  be  kn"-. 
the  value  of  the  jack,  had  he  been  aa  antici:>i;- 
ed,  held,  while  improper,  not  ground  for  r- 
versal. — Wingate  v.  Johnson  (Iowa)  751. 

Rulings  of  the  trial  court  in  rejecting  qr.>— 
tions  asked  on  cross-examination  which  are  n<x 
clearly  prejudicial  will  not  be  condemned  on  aii- 
peal. — Illinois  Steel  Co.  v.  Jeka  (Wis.)  3!K>. 

§  23.  ^—  Harmless  error  in  admisslaB  or 
esclnsion  of  evldenee. 

In  a  proceeding  to  assess  damages  for  l:in-i 
appropriated  for  a  right  of  way,  error  in  fi- 
eluding  certain  evidence  held  not  cured  by  :■• 
struction. — Guinn  v.  Iowa  &  St.  L.  R."  «',.i. 
(Iowa)  94. 

Where  the  ruling,  sustaining  an  objection  :" 
evidence  was  never  withdrawn  or  iaodi6ed.  .-r- 
ror  in  the  exclu.sion  of  such  evidence  was  not 
cured  by  the  fact  that  part  of  the  excluded  tr— 
timony  indirectly  found  its  way  into  the  rv<- 
ord. — Greenlee  v.  Mosnat  (Iowa)  1122. 

Where  a  witness  subsequently  gaTe  the  evi- 
dence sought  to  be  obtained  by  a  question  ex- 
cluded, any  error  was  harmless. — Airikainen  t. 
Houghton  County  St  Ry.  Co.  (Mich.)  264. 

In  an  action  for  personal  injuries  by  an  n-!- 
miniatrator,  under  the  survival  act  (Comp.  Ijiw-« 
1897,  8  10.117),  the  error  of  admitting  evidfrn-e 
that  decedent  left  a  family  is  harmless.  wher« 
plaintiff  disclaimed  any  recovery  on  such  evi- 
dence, and  the  court  so  instructed  the  jnrv. — 
Olivier  v.  Houghton  County  St  Ry.  Co.  (Mi.-h.) 
530. 

In.  an  action  for  injuries  received  by  failure 
to  use  a  guard  furnished  for  machinery,  ovi- 
dence  that  the  workmen  in  the  shop  did  not  likx 
the  device  was  not  prejudicial  to  plaintiff. — 
McGinty  v.  Waterman  (Minn.)  300. 

Reversible  error  cannot  be  predicated  on  the 
admission  of  incompetent  evidence  of  a  t»it 
otherwise  conclusively  established. — Caimcro<s 
V.  Omlie  (N.  D.)  897. 

It  is  reversible  error  to  admit  improjicr 
evidence,  which,  if  proper,  would  be  conclusiw 
against  the  party  objecting  thereto,  though  tli* 
cause  is  tried  by  the  court  without  a  jury. — 
Chapman  v.  Greene  (S.  D.)  351. 

The  admission  of  incompetent  evidence  in  a 
trial  to  the  court  held  ha  rmless. — Mead  v.  Tow  n 
of  Jlellette  (S.  D.)  355. 

Admission  of  incompetent  evidence  in  a  ca«- 
tried  by  the  court  held  not  ground  for  reversal, 
there  having  been  sufficient  competent  evide:v>' 
to  sustain  the  finding. — Godfrey  v.  Faust  ^S.  !>.• 

7ia 

In  an  action  on  a  claim  against  a  decedentV 
estate,  the  sustaining  of  an  objection  to  3 
question  asked  a  witness,  and  the  court's  r»- 
fusal  to  strike  out  declarations  made  by  il^ 
ceased,  held  not  reversible  error. — Currie  v. 
Michie  (Wis.)  370;   In  re  Praser's  Estate.  M 

Where  a  case  is  tried  by  the  court,  the  iiii- 
proper  admission  of  evidence  is  not  availnllc  n* 
error,  if   the  evidence   properly  admitted   s-i.,'- 
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ports    the    findings. — Currie    v.    Michle    (Wis.) 
370 ;  In  re  Fraaer's  Estate,  Id. 

Refusal  to  permit  witness  to  answer  question 
hrld  not  prejudicial. — Illinois  Steel  Co.  t.  Jeka 
(\Vi8.>  399. 

In  an  action  for  injuries  by  a  live  wire, 
exclusion  of  testimony  as  to  whether  it  was 
fastened  to  an  insulator  in  the  usual  manner 
was  harmless  error ;  the  presumption  being 
that  it  was  so  fastened. — Nagle  v.  Hake  (Wis.) 
4119. 

In  an  action  on  fire  policies,  exclusion  of  evi- 
dence of  condemnation  of  a  wall  of  a  build- 
ing by  a  city  building  inspector  held  harmless. 
—Jacobs  V.  Queen  Ins.  Co.  (Wis.)  1090. 

i  24.  '^—  H*nnlem  error  la  Imstmotloiis 
to  Jiir^< 

On  the  question  whether  the  funds  of  plain- 
tiff, a  sanitarium  association  orgadized  under 
Comp.  Laws  1897,  c.  224,  were  wholly  used 
within  the  state,  as  required  by  section  6,  the 
error,  if  any,  in  charging  the  jury  that  the 
"burden  of  proving  that  the  funds  were  used 
without  the  state  rested  on  defendant,"  was 
harmless,  where  all  the  testimony  on  the  sub- 
ject showed  that  the  funds  were  properly  used. 
— Michigan  Sanitarium  &  Benevolent  Ass'n  v. 
City  of  Battle  Creek  (Midi.)  853. 

In  an  action  for  injuries,  held  harmless  error 
to  instruct  the  jury  as  to  the  duty  of  a  mas- 
ter to  furnish  a  superintendent,  where  the 
jury  found  in  a  special  verdict  that  defendant's 
negligence  was  the  furnishing  of  improper  ma- 
terials.— Kurstelska  v.  Jackson  (Minn.)  G06. 

i  25.   —  Error     waived     1>     appellate 
eonrt. 

Assignments  of  error,  not  urged,  are  waived. 
— Pitz  V.  Kentucky  &  Northern  Distilling  & 
Cattle  Feeding  Co.  (Minn.)  797. 

Careful  search  of  record,  to  determine  wheth- 
er instructions  complained  of  were  in  all  re- 
spects strictly  accurate,  held  waived  in  argu- 
ment on  appeal. — Illinois  Steel  Co.  t.  Jeka 
(Wis.)  399. 

i  26.  ^—  Subsequent  appeals. 

Where  the  evidence  on  remand  after  a  re- 
versal is  substantially  the  same  as  on  the  first 
hearing,  a  judgment  in  conformity  with  the 
rule  of  the  law  of  the  case  will  not  be  dis- 
turbed.—Farrell  V.  Bouck  (Neb.)  1018. 

A  decision  by  the  Supreme  Court  that  dam- 
ages assessed  for  a  personal  injury  are  excess- 
ive is  res  judicata  in  a  subsequent  trial  in 
which  substantially  the  same  evidence  is  intro- 
duced.— Rueping  v.  'Chicago  &  N.  W.  Ry.  Co. 
(Wis.)  710. 

Questions  decided  by  the  Supreme  Court  on 
appeal  are  the  law  of  the  case  on  second  trial 
and  appeal. — John  O'Brien  Lumber  Co.  v.  Wil- 
kinson  (Wis.)   1050. 

{ 27.  Determinatloa   aad   dispoiitloai   of 
oanee. 

One  who  enforces  a  judgment,  which  is  after- 
wards reversed  or  set  oside  by  the  trial  court 
for  fraud  or  mistake,  may  be  required  to  make 
restitution. — Chambliss   v.   Hass   (Iowa)   153. 

The  precise  question  decided  by  the  Supreme 
Court  on  appeal  cannot  be  relitigated  on  a  re- 
trial in  the  district  court. — Supreme  Court  of  | 
Honor  v.  Tracy  (Neb.)  1021.  | 

Where  the  verdict  and  judgment  are  such  as  , 
alone  could  be  upheld,  the  Supreme  Court  will  , 
not  examine. the  record  and  alleged  errors  oc- ' 
ciirring  at  the   trial. — Hawke  v.   Kerr   (Neb.) 
1023.  '  I 

-Application  for  permission  to  amend  nn  an-  ' 
swer  held  addressed  to  the  sound  discretion  of 
the  trial  court. — John  0'l?rieu  Lumber  Co.  v.  ' 
Wilkinson  (Wis.)  1050.  I 


It  is  not  error  to  sustain  a  demurrer  interpos- 
ed ore  tenus  to  counterclaims  which  on  appeal 
had  been  held  to  state  no  cause  of  action. — 
John  O'Brien  Lumber  (3o.  v.  Wilkinson  (Wis.) 
1050. 

Where  one  of  the  justices  of  the  Supreme 
Court  was  disqualified,  and  the  remaining  jus- 
tices were  evenly  divided  as  to  defendants'  ap- 
peals from  judgments  in  consolidated  actions, 
the  judgments  would  be  affirmed,  without  opin- 
ion.— Jacobs  V.  Queen  Ins.  Co.   (Wis.) .  1090. 

The  decision  on  appeal  as  to  negligence  held 
conclusive  on  a  second  trial,  the  evidence  be- 
ing substnntially  the  same. — Zimmer  v.  Foi 
River  Valley  Electric  Ry.  Co.  (Wis.)  1099. 

APPEARANCE. 

In  justices'  courts,  see  "Justices  of  the  Peace," 
8  2. 

An  appearance  to  object  to  the  jurisdiction 
of  the  court  of  the  subject-matter  held  a  •waiv- 
er of  all  objections  to  the  jurisdiction  over  the 
person  of  defendant. — Perrine  v.  Knights 
Templar  &  Masons  Life  Indemnity  Co.  (Neb.) 
1017. 

APPLIANCES. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  f  4. 

APPLICATION. 

Of  payment,  see  "Payment,"  §  2. 

Of  proceeds  of  mortgage  foreclosure  sale,  see 

"Mortgages,"  S  4. 
To  sell  property   of  decedent,   see  "Executors 

and  Administrators,"  8  3. 

APPOINTMENT. 

Of  receiver,  see  "Receivers,"  I  2. 

APPRENTICES. 

In  an  action  for  the  discharge  of  a  servant, 
evidence  held  to  sustain  a  finding  that  the  serv- 
ant's disobedience  warranted  the  discharge. — 
Walton  V.  Atchison,  T.  &  S.  F.  R.  Co.  (Iowa) 
506. 

The  terms  of  a  contract  between  a  master  and 
sei*vant  held,  save  as  to  duration,  the  same  as 
a  prior  indenture  of  apprenticeship. — Walton  v. 
^.tchison,  T.  &  S.  F.  R.  Co.  (Iowa)  506. 

At  common  law  and  under  the  express  provi- 
sions of  Code,  i  3229,  the  parents  of  a  minor 
have  no  right  to  hind  him  as  an  apprentice  be- 
yond his  minority. — Walton  v.  Atchison.  T.  & 
8.  F.  R.  Co.  (Iowa)  506. 

Where  an  indenture  of  apprenticeship  bound 
the  minor  beyond  his  minority,  and  he  continued 
to  serve  the  master  thereafter,  the  master  was 
not  bound,  in  order  to  discharge  him,  to  ob- 
serve the  provisions  of  Code,  S  .3241  et  seq. — 
Walton  V.  Atchison,  T.  &  S.  F.  R.  Co.  (Iowa) 
.506. 

Facts  held  not  to  show  willful  disobedience, 
or  such  refusal  to  work  as  would  authorize  a 
master  to  discbarge  his  apprentice  or  impose  a 
penalty. — Bradley  v.  Perkins  (Mich.)  583. 

Facts  held  to  amount  to  an  unauthorized  dis- 
charge of  an  apprentice  by  his  master,  author- 
izing him  to  sue  for  what  would  be  coming  to 
him. — Bradley  v.   Perkins  (Mich.)  .^Sil. 

A  contract  of  apprenticpshij)  held  not  to  au- 
thorize the  master  to  determine  what  consti- 
tutes an  act  of  disobedience  by  the  appren- 
tice.— Bradley  v.  Perkins  (Mich.)  583. 
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APPROPRIATION. 

For  payment  of  municipal  debts,  see  "Munici- 
pal Corporations,"  i  13. 

ARBITRATION  AND  AWARD. 

Relevancy  of  evidence,  see  "Evidence,"  i  3. 

ARGUMENT  OF  COUNSEL 

See  "Trial,"  $  5. 

In  criminal  prosecutions,  see  "Criminal  Law," 
t  IL 

ARREST. 

See  "Bail";   "Prisons." 

illegal  arrest,  see  "False  Imprisonment." 

ARREST  OF  JUDGMENT. 

In  civil  actions,  see  "Judgment,"  i  3. 

ASSAULT  AND  BATTERY. 

Assault  with  intent  to  rape,  see  "Rape." 
Evidence  of  similar  facts  and  trnnsactiona,  see 

"Evidence,"  S  8. 
Liability  of  master  for  assault  by  servant,  see 

"Master  and  Servant,"  S  0. 
Opinion  evidence,  see  "Evidence,"  t  9. 

{   1.    CtvU  UAbUlty. 

In  action  for  simjilp  assault  on  pregnant 
woman,  evidence  as  to  tlie  retarded  development 
and  poor  condition  of  the  diild  aftpr  birth  hrld 
incompetent. — Haupt  v.  Swenaon  (Iowa)  520. 

To  constitute  a  criminal  assault,  there  must 
be  some  evidence  of  an  attempt  or  endeavor  to 
do  violence  to  the  person  assaulted. — Ilaupt  v. 
Swenson  (Iowa)  520. 

In  an  action  for  simple  assault  on  a  pregnant 
woman,  plaintiff  can  recover  for  montal  suffer- 
ing only  such  damages  as  were  the  direct  result 
of  the  assault  upon  her,  apart  from  any  injury 
to  the  child. — Ilaupt  v.  Swenson  (Iowa)  .")2(). 

Where  plaintiff  was  ejected  from  a  stock- 
holders' meeting,  the  fact  that  defendauts 
had  no  information  as  to  the  validity  of  iiliiin- 
tifiTs  proxies  held  no  defense  to  an  action  for 
assault  in  such  ejection. — Noller  v.  Wright 
(Mich.)  553. 

In  an  action  for  assault  in  excluding  plain- 
tiff from  a  stockholders'  meeting,  evidence  of  a 
previous  attempt  to  cancel  the  stock  by  the 
corporation  heid  inadmissible. — Noller  y.  \Vrit^ 
(Mich.)  553. 

In  an  action  for  assault  in  ejecting  plaintiff 
from  a  stockholders'  meeting,  the  issuance  of 
a  notice  to  plaintiff's  assignor  to  attend  such 
iiipoting  held  admissible. — Xoller  v.  Wright 
(Mich.)  553. 

Refusal  of  the  court  to  permit  plaintiff  to 
l>e  asked  whether  be  had  not  had  cousideruble 
litiKiition  with  the  corporation  prior  to  his  ejec- 
tion from  a  stockholders'  meeting  held  not  re- 
versible error,  in  an  action  for  a.>:suult  in  such 
ejection. — Xoller  v.  Wright   (Mich.)  .">.")3. 

In  an  action  for  ejection  of  plaintiff  fjom  a 
stockholders'  meeting,  evidence  as  to  the  value 
of  the  stock  held  by  hiiu  was  imniiiterial. — Nol- 
ler V.  Wright  (Mich.)  5.'>3. 

In  an  action  for  an  assault,  an  instruction 
that  plniiiliff  was  entitled  to  receive  as  dam- 
ages wliiitcvcr  he  might  have  lost  in  wngcs  l>y 
the  iiijiirv  was  erroneous. — Miller  v.  Sadowsky 
(Mich.)  C21. 

In  an  action  for  an  n«sinilt.  the  action  being 
prosecuted  by  the  adminisfratrbc  of  plaintiff 
after  his  death,  statomcnt  thai  iplaintiff  claim- 
ed that  she  was   entitled  to  diiiiiages  for  the 


death  of  her  husband  held  not  erroneous. — ^Mil- 
ler T.  Sadowsky  (Mich.)  621. 

In  action  for  assault,  an  instruction  that  th" 
jury  should  determine  whether  defendant  u^^i 
more  tlian  sufficient  force  in  order  to  reclaim 
his  property  held  sufllciently  liberal  to  d>- 
fendant.— Miller  v.   Sadowsky  (Mich.)   G21. 

Statement  as  to  rule  relative  to  malice  for 
punitory  damages  in  an  action  for  assanlt  and 
battery.— -Lowe  v.   Ring   (Wis.)  381. 

The  question  of  plaintiff's  being  of.  a  quar- 
relsome disposition  being  io  issue  in  an  action 
for  assault  and  battery,  held,  proof  thereof 
could  be  considered  as  affecting  compensatory 
damages. — Lowe  v.  Ring   (Wis.)  381. 

Evidence  of  plaintiff's  general  reputation  as 
a  quarrelsome  and  pugnacious  person,  but  not 
of  particular  assaults  by  him.  held  admissible 
in  an  action  for  assault  and  battery,  where  de- 
ffudiint  pleaded  self-defense,  and  his  knowl- 
edge that  plaintiff  was  of  such  disposition. — 
Lowe  v.  Ring  (Wis.)  381. 

Questions  on  cross-examination  of  plaintiff 
in  an  action  for  assault  and  battery  held  prop- 
er.—Ixiwe  V.   Ring  (Wis.)  381. 

Where  plaintiff,  in  working  on  the  highway, 
had  lawful  possession  of  the  road  scraper,  and 
retained  possessiou  continuously,  dcfendanC  tin" 
commissioner  of  highways,  was  not  justili^xl  :n 
ii.«ing  force  to  take  it  from  him ;  but  if  pliin- 
tiff  let  go  of  the  scraper,  and  defendant  took  it 
peaceably,  he  could  defend  his  posscKaion  w^ith 
reasonable  force. — Monson  v.  Lewis  (Wis.)  10'..>4. 

AVhere  the  battery  and  consequent  damag'>$ 
are  admitted  by  defendant  in  an  action  for  as- 
sault and  battery,  he  has  the  burden  of  prov- 
ing the  facts  constituting  justification. — Monaon 
y.  Lewis  (Wis.)  1094. 

ASSESSMENT. 

Effect  of  tax  deed  as  against  special  assess- 
ments, see  "Taxation,"  8  11. 

Of  oompeasation  for  property  taken  for  pnblic 
'use,  see  "Eminent  Domain,"  §  3. 

Of  damages,  see  "Dnmagcs,"  S  4. 

Of  expenses  of  public  improvements,  fa>* 
"Drains,"  §  2;  "Municipal  Corporations,"  Si 
9,  10. 

Of  policy  holders  of  insolvent  mutual  insurance 
company,  see  "Insurance,"  J  2. 

Of  tax,  see  "Taxation,"  §f  4.  5. 

Validity  of  law  relating  to  local  assessments  as 
providing  for  taking  property  without  com- 
pensation, see  "Eminent  Domain,"  $  1. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  1 11. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see   "Assignments   for 
Benefit  of  Creditors." 
j  Fraud  as  to  creditors,  see  "Fraudulent  Convey- 
I      ancps." 
I  In  insolvency,  see  "Insolvency,"  |  2. 

I  Trantf'ers  ctf  particular  tveda  qf  prxiperty, 

rights,  oringtrumenta. 
■  See  "Bills  and  Notes,"  S  4. 
.  Corporate  shares,  see  "Corporations,"  {  3. 
Money  due  on  municipal  contract,  see  "Munid- 
pal  Corporations,"  §  7. 

ASSIGNMENTS    FOR    BENEFIT    OF 
CREDITORS. 

See  "Bankruptcy,"  §  Z 

I    1.    Requisites  and  ▼alldity. 

.\  trust  dee<l  from  an  insolvent  of  all  his  pr<->p- 
ei'ty    held  a  common-law  assignment,  and  \-alid 
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between  the  parties  and  anbseqnent  purchasers  : 
with  notice. — Lucy  v.  Freeman  (Minn.)  167. 

A  failure  to  comply  with  the  provisions  of 
Gen.  St  1894,  |  422(,  relating  to  assignments 
for  benefit  of  creditors,  renflprs  such  an  a.ssign- 
ment  only  voidable  at  the  iiistauce  of  creditors 
and  subsec(uent  purcliasers  in  good  faith. — Lucy 
V.  Freeman  (Minn.)  107. 

The  right  of  a  debtor  to  make  a  common-law 
assignment  exists  independent  of  statute. — ^Lucy 
V.  Freeman  (Minn.)  167. 

ASSOCIATIONS. 

See  "Building  and  Loan  Associations" ;    "Joint 

Stock  Companies." 
Taxation  of,  see  "Taxation,"  {  2. 

The  fund  of  a  -voluntary  fire  department  cre- 
ated by  Laws  1840,  p.  13,  No.  4,  for  the  pur- 
poses designated  in  section  6,  as  amended  by 
3  Laws  1869,  p.  1444,  No.  440,  held  not 
escheated  to  the  state  on  its  dissolution,  but 
subject  to  distribution  among  its  members  and 
Iheir  representatives. — Hopkins  t.  Orossley 
(Mich.)  822. 

ASSUMPSIT.  ACTION  OF. 

See    "Account    Stated";     "Money    Receiyed"; 

"Work  and  Labor." 
Recovery  of  taxes  paid,  see  "Taxation,"  $  7. 

ASSUMPTION. 

Of  debt,  see  "Principal  and  Surety,"  I  1. 

Of  risk  by  employ^,  see  "Master  and  Servant," 

ATTACHMENT. 

See  "Execution";    "Garnishment." 

Election  of  remedy  by  intervener,  see  "Election 
of  IJcmedips." 

Bxemptiotis,  see  "Exemotions" ;    "Homestead." 

In  justices'  courts,  see  "Justices  of  the  Peace," 
S2. 

Levy  on  property  fraudulently  conveyed,  see 
"Fraudulent  Conveyances,"  §  2. 

Persons  concluded  by  judgment,  see  "Judg- 
ment," S  7. 

{    1.    Prooeedlnga  to  support  or  enforce. 

A  judgment  against  a  nonresident,  resting  on 
service  by  publication  and  seizure  under  attach- 
ment, has  the  same  conclusive  effect,  to  the  ex- 
tent of  the  debtor's  interest  in  the  property 
seized,  as  a  judgment  on  iiersonal  service. — 
Salemonson  v.  Thompson  (N.  D.)  320. 

I   X.    Wrongful  •ttaohmant. 

One  having  possession  of  personal  property, 
claiming  a  lien  thereon,  may  sue  for  conversion 
one  who  wrongfully  attached  the  property. — 
Fred  Krug  Brewing  Co.  v.  Healey  (Neb.)  3^. 

ATTENDANCE. 

Of  Juror,  see  "Jury."  i  2. 

Of  witness,  see  "Witnesses,"  i  1. 

ATTORNEY  AND  CLIENT. 

Allowance  of  connsel  fees  in  suit  for  divorce, 
see  "Divorce,"  $  4. 

Argument  and  conduct  of  counsel  at  trial  in 
civil  actions,  see  "Trial,"  §  5. 

Arguments  and  conduct  of  counsel  at  trial  in 
criminal  prosecutions,  see  "Criminal  Law," 
i  11. 

Attorney's  fee  as  costs  in  proceedings  for  vio- 
lation of  decree  restraining  liquor  nuisance, 
see  "Intoxicating  Liqnoi's,"  S  4. 

Attorneys  in  fact,  see  "Principal  and  Agent." 


City  attorney,  see  "Municipal  Corporations," 
13. 

Harmless  error  in  condnct  of  counsel,  see 
"Criminal  Law,"  §  15. 

Necessity  of  objections  to  arguments  and  con- 
duct of  counsel  for  purpose  of  review,  see 
"Appeal  and  Error."  §  5. 

Objections  to  appearance  of  counsel  to  assist 
prosecuting  attorney,  see  "Criminal  Law,"  § 
11. 

Absence  of  counsel,  ground  for  continuance,  see 
"Continuance." 

Privileged  communications  to  attorney,  see 
"Witnesses,"  {  2. 

Relationship  to  counsel  of  party  as  disqualify- 
ing judge,  see  "Judges,"  i  1. 

Riglit  of  attorney  to  recover  on  qnantum  meruit 
for  services,  see  "Work  and  Labor." 

8    1.    The  offlee  of  attorney. 

Where  an  attorney  encouraged  a  witness  in 
a  criminal  case  to  continue  in  concealment  and 
avoid  attendance,  when  it  was  known  he  would 
be  required  as  a  witness,  it  was  a  breach  of 
professional  duty,  subjecting  him  to  discipline 
therefor. — In  re  Lane  (Minn.)  613. 

I   2.     Retainer  and  antliorlty. 

Proof  of  authority  of  counsel  for  plaintiffs 
in  a  justice's  colirt  held  unnecessary,  under 
Comp.  Laws,  g  702,  unless  demanded. — Uirsh  v. 
Fisher  (Mich.)  4a 

i   3.    Compensation    and   lien   of    attor- 
ney. 

Contract  of  attorney  to  procure  payment  of 
legacy  tor  contingent  fee  lield  to  •contemplate 
performance  of  whatever  might  be  necessary  to 
enforce  collection,  including  services  on  ap- 
peal.— Cavanaugb  v.  Robinson  (Mich.)  824. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  {  1. 
Of  attorney,  see  "Attorney  and  Client,"  t  2. 
Of  justice  of   the  peace,  see  "Justices  of  the 
Peace,"  |  1.      . 

BAIL. 

To  defendant  in  bastardy  proceedings,  see  "Bas- 
tards." i  3. 

i    1.    In  oItU  aotlona. 

Under  Couip.  Laws,  §§  10,000,  10,033,  10,036, 
10,037,  a  defendant,  arrested  on  a  capias,  held 
not  entitled,  under  section  10,032,  to  be  released 
without  perfecting  bail  as  required  by  rules  of 
court. — Ludwick  v.  Perkins  (Mich.)  66. 

Under  Comp.  Laws,  §§  10,000,  10,031,  10,032, 
10,033,  10,036,  10,037,  that  at  the  time  sure- 
ties on  special  bail  justified  by  afiidavit  the 
court  had  not  established  any  rule  for  the  per- 
fection of  special  bail,  held  not  to  entitle  de- 
fendant to  be  discharged. — ^Ludwick  v.  Perkins 
(Mich.)  66. 

BAILMENT. 

See  "Banks  and  Banking,"  {  2;    "Carriers,"  | 

.  2;  "Depositaries";  "Pledges";  "Warehouse- 
men." 

Insurance  of  bailed  property,  see  "Insurance," 
I  10. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  $  8. 

Recovery  on  quantum  meruit  dor  services  on 
goods  bailed,  see  "Work  and  Labor." 

Where  a  complaint  alleged  that  defendant,  to- 
gether with  a  third  person,  took  horses  of  jilnin- 
tiff  to  winter,  and  l<)>t  some  of  them,  and  plain- 
tiff asserted  that  defendant  and  such  third  per- 
son were  jointly  interested  in  the  enterprise, 
which  they  denied,  and  tlieir  evidence  was  cor- 
roborated, and  verdict  rendered  for  defendant, 
held,  that  the  record  showed  that  the  case  was 
tried  on  the  theory  of  a  joint  eontrrfrt  and  ncg- 
ligi'Uce  on  the  i)ai-t  of  defendant  after  purchase 
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of  the  third  person's  interest,  and  an  instruc- 
tion based  on  tlie  alleKations  of  the  petition  and 
requiring  the  plaintiff  to  prove  the  same,  was 
proper. — Smith  v.   Corrigan   (Neb.)  331. 

Under  Rev.  Civ.  Code,  i  2153,  plaintiffs,  hav- 
ing contracted  to  cut,  stack,  and  deliver  certain 
hay  from  defendant's  land,  were  entitled  to  a 
lien  thereon  for  compensation  until  the  hay 
was  voluntarily  delivered. — Woodford  v.  Kef- 
ley  (S.  D.)  10«9. 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors." 

i    I.    Constltiitloiial  and  atatntory  pro- 
▼laioiu. 


Act  Cong.  Feb.  5,  1903,  c.  487,  S  13,  82  Stat 
799  [U.  Si  Comp.  St  Supp.  Ij503,  p.  416], 
amending  Bankr.  Act  July  1,  1898,  c.  541,   §§ 


60a,  00b,  30  Stat  502  [U.  S.  Comp.  St.  1901,  p. 
34451.  licld  not  retroactive. — Murphy  v.  W.  T. 
Murphy   &   Co.    (Iowa)    488. 

{   2.     AaalKninent,     adminiatratlon,     and 
dlitribntlon  of  bankrupt's  estate. 

Bankr.  Act  July  1,  1898,  c.  541,  8  3b.  30 
Stat  546  [U.  S.  Comp.  St  1001,  p.  3442], 
held  not  to  require  sertion  3a  to  be  construed 
as  authorizing  the  avoidance  of  preferential 
transfer,  if  recorded  within  four  months  of 
bankruptcy  proceeding. — ilurphy  v.  W.  T. 
Murphy  &  Co.  (Iowa)  486. 

Under  Bankr.  Act  July  1,  1808.  c.  541,  §  3a, 
30  Stat.  546  [U.  S.  Comp.  St  1901,  p.  3422], 
and  section  00b  (30  Stat.  .502  [U.  S.  Comp.  St. 
1901,  p.  3445]),  a  preferential  transfer  by  an 
insolvent  held  voidable  only  if  made  within  four 
months  of  the  bankruptcy  proceedinR. — Mur- 
phy V.  W.  T.  Murt)hy  &  Co.  (Iowa)  486. 

Under  the  express  provisions  ot  Bankr.  Act 
.Tuly  1,  1898,  c.  541,  8  67a.  30  Stet.  564  [U.  S. 
Comp.  St.  1901,  p.  344!)].  conveyances  by  a 
bankrupt  to  hinder  creditors  may  be  avoided 
only  if  made  within  four  months  before  the 
filing  of  the  petition. — Murphy  v.  W.  T.  Mur- 
phy &  Co.  (Iowa)  486. 

Bankr.  Act  July  1,'  1898,  c.  541,  (  67a,  30 
Stat  564  [U.  S.  Comp.  St.  1901,  p.  3449],  held 
to  refer  only  to  the  validity  of  lien  claims 
under  the  law  of  the  state  where  the  bank- 
ruptcy proceedings  are  pending. — Murphy  v. 
W.  T.  kfurphy  &  Co.  (Iowa)  480. 

Under  Code,  I  2906,  a  creditor  of  a  chattel 
mortgagor  at  the  time  a  mortgage  is  executed 
held  entitled  to  attack  a  mortgage  only  after 
obtaining  the  lien,  though  a  subsequent  cred- 
itor may  do  so  without  obtaining  a  lien. — 
Murphy  v.  W.  T.  Murphy  &  Co.  (Iowa)  486. 

In  a  suit  by  a  trustee  in  bankruptcy  to  subject 
property  in  name  of  defendants  to  claims 
a^iust  the  bankrupt,  allegations  of  petition  and 
evidence  held  not  to  entitle  him  to  a  decree. — 
Roney  v.  Conable  (Iowa)  505. 

A  reconveyance  of  land  by  a  husband  to  his 
wife  under  a  former  unrecorded  agreement, 
within  four  months  of  the  husband's  bankrupt- 
cy, held  fraudulent  as  to  creditors. — Lavender 
v.  Bowen  (Iowa)  7(30. 

Will  construed,  and  held,  that  a  legacy  to  a 
nephew  passed  to  his  trustee  in  bankruptcy,  ap- 
pointed in  proceeding.s  pending  prior  to  the 
payment  of  such  legacy. — Watkins  t.  Bigelow 
(Minn.)  497. 

BANKS  AND  BANKING. 

Special  findings  as  to  right  of  bank  officer  to 
compensation,  see  "Trial,"  $  12. 

I    1.    BanUns  eorporationa  and  aaaoela- 
tlona. 

In  an  action  to  enforce  the  liability  of  a 
stockholder  in  an  insolvent  bank,  evidence  held 


to  show  that  a  certificate  iasaed  to  defend 
ant's  wife  was  in  fact  stock  belonginj;  to  .!.-• 
fendant  and  on  which  he  was  liable. — Hunt 
V.  Reardon  (Minn.)  606. 

J    2.    Fnnotlons  and  deallnca. 

A  bank  held  not  entitled  to  recover  from  a 
corporation  on  a  note,  on  the  ground  th:.c 
though  the  note  was  executed  by  an  offi<f>r 
without  authority,  the  corporation  bad  receiv- 
ed the  proceeds. — Van  Buren  County  Sav.  Bank 
v.  Sterling  Woolen  Mills  Co.  (Iowa)  477. 

Under  an  arrangement  between  the  treasarvr 
of  a  corporation  and  a  bank,  the  corporation 
held  not  entitled  to  a  credit  on  a  wortlilfss 
check  without  at  the  same  time  being  cbar,;.^! 
with  a  debit  agreed  upon  at  the  time  the  ch»i  i 
was  accepted  by  the  bank. — Van  Bnren  Cou:;it 
Sav.  Bank  t.  Sterling  Woolen  Mills  Co.  (lohji 
477. 

Under  Rev.  Civ.  Code  1903,  f  2279,  a  bona 
fide  bolder  of  a  bank  check,  which  has  b<-<-a 
duly  presented  and  payment  refused,  may  mai-i- 
tain  an  action  against  the  bank  to  recover  the 
amount  of  the  check. — ^Turner  t.  Hot  Springi 
Nat  Bank  (S.  D.)  348. 


BAR. 

Of  action  by  former  adjudication, 

ment,"  f  6. 
Of  dower,  see  "Dower,"  {  1. 


-Juds- 


BASTARDS. 

i    1.    niegltiniaox  In  general. 

Marriage  of  parents  of  bastards,  except  nn- 
der  the  conditions  prescribed  by  Comp.  St.  limi, 
c.  23,  i  31,  held  not  to  legitimate  the  diildren. — 
Trayer  v.  Setaser  (Neb.)  989. 

i   2.    Cnatody,    support,   and   protection. 

The  moral  oDligation  of  a  father  to  support 
of  his  illegitimate  children  is  a  sufficient  ci>a- 
sideration  for  his  bond  so  to  do. — ^Trayer  v. 
Setzer  (Neb.)  989. 

i   3.    Proeeadlnics  nnde*  bastardy   laws. 

Evidence  held  sufficient  to  sustain  Terdirt 
against  defendant  in  bastardy. — ^McNeal  v. 
Hunter  (Neb.)  236;    Each  v.  Graue  (Neb.)  97S. 

The  right  to  have  complaint  in  bastardy  re  <  1 
and  to  be  allowed  to  plead  held  waived. — M<-- 
Neal  T.  Hunter  (Neb.)  236. 

Where  defendant  goes  to  trial  for  bastani.v 
on  the  issue  of  his  guilt,  ^nd  on  the  thenrv 
that  he  has  pleaded  not  guilty,  that  no  formal 
arraignment  and  plea  is  entered  is  error  with- 
out prejudice. — SfcNeal  ▼.  Hunter  (Neb.)  23t!. 

Testimony  of  the  prosecutrix  in  bastardy  lu-'d 
sufficient  to  warrant  the  inference  that  the  chiM 
was  living  at  the  time  of  the  trial. — Ksch  v. 
Graue  (Neb.)  978. 

It  is  not  error  to  reftise  to  order  a  child  l<«ss 
than  five  months  old,  brought  by  prosecntrix 
to  the  witness  stand,  on  trial  for  bastanlj, 
from  the  courtroom,  where  such  diild  was  not 
exhibited  to  the  jury. — Esch  v.  Qraue  (Xt»l>.i 
978. 

Proceedings  in  bastardy  should  not  abate  liv 
marriage  of  parties,  followed  by  imuiediatr 
ahnndonnieot  of  the  wife. — Trayer  v.  Sctlt 
(Neb.)  989. 

Under  Rev.  Codes  1899.  S  7843,  jurisdiction 

of  district  court  on  appeal  over  the  person  of 
defendant  and  the  subject-matter  is  pomplpt*" 
when  such  transcript  and  papers  are  lodstsi 
with  its  clerk.— State  v.  Carroll  (N.  D.)  317. 

Where  defendant  furnishes  bail,  approved  hv 
the  magistrate,  under  Rev.  Codes  IfSKi.  {  7}^i 
it  is  not  necessary  that  the  tran.script  show  any 
formal  order  holding  the  defendant  for  trial. — 
State  v.  Carroll  (N.  D.)  317. 
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In  a  prosecution  for  bastardy,  a  preponder- 
ance of  the  evidence  is  sufficient  to  sustain  a 
verdict  against  the  defendant. — State  v.  Knut- 
son  (S.  D.)  33. 

In  an  action  for  bastardy,  evidence  held  suf- 
ficient to  sustain  a  finding  that  defendant  was 
the  father  of  the  bastard  child. — State  t.  Knut- 
son  (S.  D.)  33. 


See 


BATTERY. 

"Assault  and  Battery." 


BAWDY  HOUSL 

Spe  "Disorderly  House." 

BENEFICIAL  ASSOCIATIONS. 

BuildinK  or  loan  associations,  see  "Building 
and  Loan  Associations." 

BEQUESTS. 

See  "Wills." 

BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  i  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
14. 

BETTING. 

See  "Gaming." 

BIAS. 

As  ground  for  change  of  judge,  see  "Judges," 

§  1. 
Of  witness,  see  "Witnesses,"  8  4. 

BIDS. 

For  construction  of  drain,  see  "Drains,"  §  1. 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILL  OF  EXCHANGE. 

See  "Bills  and  Notes." 

BILLS  AND  NOTES. 

Change  of  venue  in  action  on  note,  see  "Venue," 
S  1. 

Estoppel  to  allege  ownership  of,  see  "Estop- 
pel,'' §  2. 

Examination  of  witnesses  in  action  on,  see 
."Witnesses,"  §  3. 

Opinion  evidence  as  to  signature,  see  "Evi- 
dence,".* 9. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  {  8. 

Relevancy  of  evidence  in  action  on,  see  "Evi- 
dence," 8  3. 

Right  of  bank  to  recover  on  note  executed 
without  authority  by  officer  of  corporation, 
see  "Banks  and  Banlcing,"  §  2. 

Testimony  as  to  transactions  with  persons  since 
deceased,  in  action  on,  see  "Witnesses,"  {  2. 

{    1.    Requisites  and  TaUdlty. 

In  suit  to  cancel  check  issued  in  payment  of 
taxes,  proof  held  insufficient  to  show  mistake 
on  part  of  maker. — In  re  Morgan's  Estate 
(Iowa)  127 ;    Morgan  v.  Messenger,  Id. 

Suit  in  eqnity  to  cancel  check  given  In  pay- 
ment of  taxes  on  ground  of  mistake  held  not 
mnintainable. — In  re  Morgan's  Estate  (Iowa) 
127 ;    Morgan  v.  Messenger,  Id. 

The  omission  of  the  name  of  the  payee  in  a 
note  held  not  to  amount  to  the  leaving  of  a 


'  blank,  which  a  person  in  possession  thereof  was 
impliedly  authorized  to  fill. — Smith  t.  Willing 
OVis.)  092. 

I  A  note,  silent  as  to  the  name  of  the  payee, 
held  to  show  nothing  on  its  face  which  would  es- 
top the  maker  from  asserting  a  defense  there- 
to as  against  one  whose  name  was  in.serted 
therein  as  payee,  contrary  to  the  maker's  inten- 
tion.— Smith  V.  Willing  (Wis.)  692. 

(   2.    Oonstnietloii  and  operation. 

The  acceptance  and  retention  of  overdue  in- 
terest by  the  payees  of  a  note  constitutes  a 
waiver  of  their  right  to  enforce  a  clause  in 
the  note  maturing  the  same  in  case  of  default 
in  the  payment  of  tlie  interest. — Hecker  v.  Boy- 
Ian  (Iowa)  755. 

i  3.     HeEOtlabillty  and   transfer. 

Under  Laws  1899,  p.  701,  c.  356,  §  1676-8, 
the  addition  of  the  words  "without  recourse" 
to  an  indorsement  of  a  note  does  not  impair  its 
negotiability. — ^Thorpe  v.  Mindeman  (Wis.) 
417. 

Agreement  that  mortgagee  might  insure  in 
case  of  the  mortgagor's  default,  and  have  a 
lien  on  the  premises  "added"  to  the  note  for 
the  premiums  paid,  Add  not  to  affect  the  note's 
negotiability. — Thorpe  v.  Mindeman  (Wis.) 
417. 

Provisions  in  a  mortgage  held  not  to  affect 
negotiability  of  mortgage  note.  —  Thorpe  v. 
Mindeman  (Wis.)  417. 

Under  Laws  1899,  pp.  682,  684,  686,  c.  33(J, 
§{  1675-1,  1675-2,  1675-4,  held,  that  a  mort- 
gage note  was  not  rendered  nonnegotiable  by  a 
provision  that  it  should  become  due  on  fail- 
ure of  the  maker  to  pay  the  interest  or  to  com- 
ply with  any  of  the  conditions  of  the  mort- 
gage.— ^Thorpe  v.  Mindeman   (Wis.)  417. 

A  note  held  to  be  nonnegotiable  because  of 
its  uncertainty  as  to  the  name  of  the  payee. — 
Smith  V.  Willing  (Wis.)  692. 

8   4.    Rlgbts  and  UabUlties  on  Indorse* 
ment  or  transfer. 

Under  Code,  8  3461,  assignees  of  a  note  held 
precluded  from  enforcing  a  clause  of  the  same 
jnaturing  it  in  case  of  default  in  the  payment 
of  interest. — Hecker  v.  Boylan  (Iowa)  755. 

Transfer  of  a  negotiable  note  by  delivery 
and  assignment,  held  to  render  tha  holder  mere- 
ly an  assignee  of  a  cliose  in  action,  who  by  the 
terms  of  Code,  8  3461.  takes  the  instrument 
subject  to  defenses  existing  in  favor  of  the 
makers. — Hecker  v.  Boylan  (Iowa)  755. 

The  alteration  of  a  note  after  delivery,  where 
there  is  nothing  to  indicate  such  alteration,  will 
not  invalidate  the  note  in  the  hands  of  a  bona 
fide  indorsee  for  value. — Humphrey  Hardware 
Co.  V.  Herrick  (Neb.)  1016. 

An  indorsement  of  a  note  held  a  commercial 
indorsement,  so  that  the  transferee  did  not  taice 
it  subject  to  all  equities. — Thorpe  v.  Minde- 
man  (Wis.)  417. 

In  an  action  on  a  note,  evidence  held  not  to 
show  that  plaintiff,  who  purchased  the  note 
from  the  payee,  made  him  her  agent  in  buy- 
ing it,  so  as  to  charge  her  with  his  knowledge. 
— Thori>e  v.  Mindeman  (Wis.)  417. 

8  5.  Presentment,  demand,  notloe,  and 
protest. 
Delay  in  presentment  of  a  check,  and  failure 
to  ^ve  notice  of  dishonor,  held  no  defense  as 
against  the  drawer,  who  was  without  funds  or 
expectation  that  the  check  would  be  paid. — 
Carson,  Pirie,  Scott  &  Co.  v.  Fincher  (Mich.) 
844. 

8   6.    Payment  and  dlscharKc. 

I'ayments  by  maker  of  note  to  the  payee^  who 
appropriated  the  same,  held  not  binding  on  the 
payee's  assignee. — Loizeaux  v.'  B^remder  (Wis.) 
423. 
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i  7.   Aotiocs.  !  BOUNDARIES 

In  action  on  note,  evidence  of  execution  held  •»•»».  w. 

sufficient  to  carry  that  question  to  the  jury. —  I  See  "Schools  and  School  Districts,"  I  2. 
Taylor  v.  Taylor's  Estate  (Mich.)  832.  I 


In  an  action  against  an  estate  by  the  de- 
cedent's wife  on  notes  alleged  to  have  been  ex- 
ecuted by  him,  it  was  not  error  to  exclude  testi- 
mony that  claimant  bad  another  husband  Hy- 
ing when  she  married  defendant. — Taylor  v. 
Taylor's  Estate  (Mich.)  832. 

Burden  of  proving  payment  of  notes  sued  on 
rested  on  defendant,  claiming  payment. — Tay- 
lor v.  Taylor's  Estate  (Mich.)  8;J2. 

Proof  of  execution  of  notes  sued  on  made 
oat  a  prima  facie  case,  and,  there  bein^  no 
evidence  of  want  of  consideration,  plaintiff  did 
not  have  the  burden  of  proof  on  that  issue. — 
Taylor  r.  Taylor's  Bstate  (Mich.)  832. 

Notes  negotiable  in  form,  though  not  contain- 
ing the  recital  "for  Talne  receircd,"  are  pre- 
sumed to  be  on  valid  consideration. — Taylor  v. 
Taylor's  Estate  (Mich.)  832. 

The  holder  of  a  check,  in  an  action  acainst 
the  drawer,  held  entitled  to  go  to  the  jury  on 
the  question  whether  the  dravor  had  funds  or 
an  expectation  that  the  check  would  be  paid. — 
Carson,  Plrie,  Scott  &  Co.  ▼.  Fincher  (Mich.) 
844. 

Where  a  note  is  given  for  a  gambling  transac- 
tion, the  burden  of  proof  is  on  an  indorsee  to 
■show  that  he  was  an  innocent  purchaser  in  good 
faith. — Askegaard  v.  Dalen  (Minn.)  503. 

In  an  action  by  an  indorsee  on  a  note,  where 
the  defense  was  that  it  was  put  in  circulation 
by  fraud,  the  question  whether  the  purchase  was 
without  notice  held  for  the  jury. — Mendenhall 
V.  Ulrich  (Minn.)  1057. 

In  an  action  by  on  indorsee  on  a  note,  after 
evidence  that  the  note  was  put  in  circulation  by 
fraud,  the  burden  of  proof  was  on  plaintiff  to 
show  that  he  was  a  bona  fide  holder. — Menden- 
hall V.  Ulrich  (Minn.)  1057. 

That  a  note  sued  on  was  given  to  a  bank  for 
money  to  be  loaned  to  the  maker's  son  per- 
sonally held  to  be  a  meritorious  defense,  \vheu 
sought  to  be  enforced  for  pre-existing  debts  ot 
an  insolvent  corporation,  of  which  the  son  was 
president.— Smltli  v.  Willing  (Wis.)  892. 

BOARD. 

Of  equalization,  see  'Taxation,"  I  B. 
Of  health,  see  ''Health,"  {  1. 

BONA  FIDE  PURCHASERS. 

At  execution  sale,  see  "Execution,"  {  3. 

Of   bill   of  exchange  or   promissory   note,    see 

"Bills  and  Notes,"  {  4. 
Of  land,  see  "Vendor  and  Purchaser,"  |  4. 

BONDS. 

Of  liquor  dealers,  see  "Intoxicating  lilqnors." 

«  1. 
Res  gestse  in  action  on,  see  "Evidence,"  §  8. 
Sureties  on  lK>nda.  see  "Principal  and  Surety." 
Taxation  of,  see  "Taxation,"  S  4. 

Bonds  for  performance  of  duties  of  tnut  or 

office. 
See  "Depositaries";   "Officers."  §S  1,  8. 
Municipal  contractor,  see  "Municipal  Corpora- 
tions," S«  4.  7. 

Bondg  In  legal  proceedings. 
See  "Bail";     "Costs,"   §   2;     "Injunction,"   J8 
4,  6. 


ippOQI 

Peace," 


§3. 


i    1.    Erldeaee,    aseertainmeBt,    sad    «•• 
tabUahment. 

Evidence  held  insufficient  to  rebat  the  pre- 
stunption  that  the  owner  of  the  bank  of  i 
stream  owns  the  bed  to  its  thread. — Walls  i. 
Cunuin^ham  (Wis.)  (390. 

There  is  {i  presumption  which  it  requir-* 
clear  evidence  to  rebut  that  the  owner  of  fj* 
bank  of  a  stream  owns  the  bed  np  to  ta* 
thread,  subject  to  public  rights. — Walls  t.  Cm.- 
ningham  (Wis.)  896. 

BREACH. 

Of  condition,  see  "Insurance."  {{  5,  6. 

Of  contract,  see  "Contracts,"  $  4;    ••Sales,"  I 

8 ;  "Vendor  and  Purchaser,"  f  3. 
Of  covenant,  see  "Insurance,"  f  6. 
Of  warranty,  see  "Insurance,"  {   5;    '"Sales" 

S§  6,  7. 

BRIDGES. 

Flowace  of  land  by  negligent  constructian  oL 
■  see  'niVaters  and  Water  Courses,"  (  3. 
Taxation  of,  see  "Taxation,"  i  3. 

BROKERS. 

See  "Factors" ;    "Principal  and  Agent" 

Admissions  as  evidence  in  action  for  commis- 
sions, see  "Evidence,"  J  5. 

Effect  of  alteration  of  broker's  contract  as  to 
rights  of  parties,  see  "Alteration  of  Instru- 
ments." 

Insurance  brokers,  see  "Insurance."  §  3. 

Necessity  of  authority  to  sell  being  in  writinf 
where  agent  takes  title  and  constructive  trust 
is  created,  see  "Trusts,"  S  1. 

i    1.    Compenaatlon   and  Ilea. 

Contract  for  commissions  on  sale  of  real  <«- 
tate  and  contract  for  the  sale  of  the  land  should 
be  construed  together,  to  determine  when  com- 
misKion  was  due. — Robertson  v.  Vasey  (Iowa> 
271. 

A  real  estate  broker  held  entitled  to  his  coir.- 
missions,   though   the   money   tendered    by   the 

Purchaser  was  furnished  by  a  third   person. — 
[cGinn  v.  Garber  (Iowa)  278. 

Under  a  contract  between  plaintiff  and  ili:- 
fendant,  held,  that  plaintiff  was  entitled  to  L.i^ 
commission  agreed  on  for  the  sale  of  de/enU- 
ant's  land. — Gouge  v.  Hoyt  (Iowa)  463. 

Where  defendant  employed  plaintiff  to  sell  cer- 
tain land,  and  a  contract  was  signed  by  the  par- 
ties, but  defendant's  wife  refused  to  sipn  tl.-> 
deed,  plaintiff  was  entitled  to  his  agreed  com- 
pensation.— Marlin  v.  Sipprell  (Minn.)  169. 

A  broker  held  only  entitled  to  recov.er  for  tie 
sale  of  land  on  his  contract,  which  fixed  the 
terms  and  price  of  the  sale,  on  proving  the  pro- 
curing of  a  purchaser  ready,  willing,  and  able 
to  purchase  at  the  price  and  on  the  terms  8|>e<i- 
fied.— Ball  v.  Dolan  (S.  D.)  719. 

{   2.    Aetloas  Cor  eompeaaatlom. 

In  an  action  by  a  broker  for  commissions  for 
finding  a  purchaser  for  defendant's  land.  A>.°is. 
that  the  evidence  was  insufficient  to  warrant  a 
verdict  for  plaintiff. — McGinn  v.  Garber  (Iowa- 
279. 

In  an  action  for  commiseions  for  pronirint 
the  exchange  of  defendant's  property,  a  written 
agreement  of  exchange  held  sufficiently  idem, 
fled  as  a  contract  between  defendant  and  tb' 
purchaser  furnished  by  plaintiff  to  be  admi'^-i- 
ble. — Snyder  v.  Kidler  (Iowa)  130. 

A  broker,  employed  to  effect  an  exchange  of  -x 
stock  of  goods,  held  not  entitled  to  commis«i<»i 
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— i3uyuer  v.   r  laier  v-tuwa;    iou. 

In  an  action  by  a  real  estate  a^ent  for  com- 
missions, an  instruction  held  not  to  sufficiently 
state  that  defendant  was  not  liable,  if  the  con- 
tract to  pay  commissions  was  made  with  plain- 
tiff as  agent  for  another.— Snyder  y.  Fidler 
(Iowa)  130. 

Where,  in  an  action  for  commissions  for  the 
sale  of  defendants'  homestead,  the  answer  al- 
leged that  plaintiffs  were  to  procure  the  wife  to 
jom  in  the  contract,  the  burden  was  on  the  de- 
fendants to  prove  such  fact. — Marlin  v.  Sip- 
prell  (Minn.)  168. 

In  an  action  to  recover  for  services  in  sale  of 
real  estate,  evidence  held  to  sustain  verdict  for 
plaintiff.^Theobald  v.  Hopkins  (Minn.)  170. 

In  an  action  on  a  broker's  contract  for  com- 
missions, an  instruction  authorizing  a  recovery, 
thoagh  the  sale  was  made  by  the  owner  at  ft 
price  less  than  that  fixed  by  the  contract, 
held  not  cured  by  a  proviso. — Ball  v.  Dolan 
(S.  D.)  719. 

In  an  action  by  a  real  estate  broker  for  com- 
missions, evidence  held  insufficient  to  show  an 
atcreeihent  between  plaintiff,  defendant,  and  an- 
otlier  firm  of  brokers,  supersodiuB  the  agree- 
iiiout  for  tlie  employment  of  plaintiff. — Tees- 
dale  V.  Bennett  (Wis.)  688. 

{  3.    XUgbta,  po'«r«ra,  and  UaMlitles  as  to 
third  penons- 

Contract  for  the  sale  of  real  estate,  executed 
by  ageats  and  adopted  in  writing  by  the  owner, 
held  in  le^al  effect  one  between  the  purchasers 
and  tJie  owner. — Findley  v.  Koch  (Iowa)  766. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Evidence  in  action  to  set  aside  foreclosure  of 
mortgage  by  building  association  held  to  show 
no  competitive  bidding  at  the  time  the  mort- 
gage was  made. — Stoddard  v.  Saginaw  Building 
&  Loan  Ass'n  (Mich.)  50. 

In  an  action  to  set  aside  foreclosure  of  mort- 
gage by  building  association,  evidence  held  to 
sufficiently  stww  fraudulent  representations 
made  by  the  association. — Stoddard  v.  Saginaw 
Building  &  Loan  Asa'n  (Mich.)  50. 

Under  Bev.  dv.  Code,  §  816,  and  the  by- 
laws of  a  building  association,  held,  that  where, 
on  making  a  loan,  a  premium  was  fixed  with- 
out competitive  bidding,  the  ezeeNS  of  premium 
and  intej'est  over  the  legal  rate  is  applicable 
to  the  principal  obligation. — Clarke  v.  Conners 
(S.  D.)  883. 

In  a  suit  to  foreclose  a  mortgage  given  to  a 
building  and  loan  association,  evidence  consid- 
ered, and  held  to  warrant  a  finding  that  the 
premium  paid  by  the  borrowing  stockholder 
was  fixed  arbitrarily  by  the  assoriation.  and  not 
determined  by  competitive  bidding. — Clarke  T. 
Conners  (S.  D.)  883. 

BUILDING  CONTRACTS. 

See  "Mechanics'  Ijens." 

BURDEN  OF  PROOF. 

In  action  against  officer,  see  "Officers,"  i  2. 
In  action  against  parent  for  board  of  child,  see 
"Parent  and   Child." 

BURGLARY. 

Evidence  of  acts  and  declarations  of  conspira- 
tors, see  "Criminal  Law,"  g  7. 
Harmiesa  error,  see  "Criminal  Law,"  $  15. 
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warned  of  tue  dniiger  of  Ins  riuiug  on  the 
platform. — Fox  v.  Michigan  Cent.  R.  Co. 
(Mich.)  624. 

In  view  of  Comp.  Laws,  §  G303,  hell,  that 
where  a  passenger,  to  relieve  his  faintness. 
sought  fresh  air  on  the  platform  of  a  crowded 
car,  he  was  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law. — Morgan  v.  Lake 
Shore  &  M.  S.  Ky.  Co.  (Mich.)  836. 

The  declaration  in  an  action  against  a  rail- 
road company  for  injury  to  a  passenger  who  fell 
from  the  platform  of  a  car  Iirhl  to  allege  that 
the  speed  of  the  train  caused  him  to  fall. — Mor- 
gan V.  Lake  Shore  &  M.  S.  liy.  Co.  (Mich.) 
836. 

From  the  time  a  passenger  places  himself  un- 
der the  charge  of  a  carrier  until  he  has  an  op- 
portunity to  leave  the  prcmi.ses  of  the  carrier  at 
its  termination,  he  is  "a  passenger  being  trans- 
ported." within  Cobbey's  Ann.  St.  ]»()3.  p.  2876, 
c.  47.  §  10,03!).— -Fremont,  B.  &  M.  V.  R.  Co.  v. 
Hagblad  (Neb.)  1033. 

A  petition  alleging  that  plaintiff  purchased  a 
ticket  of  defendant,  and  was  injured  while 
standing  on  the  platform  of  defendant's  station, 
held  not  to  set  forth  an  action  ex  contractu. — 
Fremont,  E.  iSc  M.  V.  R.  Co.  v.  Hagblad  (Neb.) 
1033. 

A  railroad  company  owes  only  ordinary  care 
to  persons  impliedly  invited  on  its  platform  who 
are  not  passeugers. — Fremont,  E.  &  M.  V.  R. 
Co.  r.  Hagblad  (Neb.)  1033. 

Acts  bringing  a  person  on  the  platform  of  a 
railroad  station  within  the  protection  owing  by 
a  common  carrier  to  its  passengers  defined.— 
Fremont,  E.  &  M.  V.  R.  Co.  v.  Hagblad  (Neb.) 
1033. 

To  state  a  cause  of  action  against  a  railroad 
company  on  failure  to  perform  its  duty  to  a  pas- 
senger, it  is  neiessary  to  state  facts  showing 
that  the  person  suing  is  one  of  a  class  of  per- 
sons to  whom  the  remedy  is  afforded  by  Cobbey's 
Ann.  St.  1903,  p.  2870.  c.  47,  §  10,039.— Fre- 
mont, E.  &  M.  V.  R.  Co.  V.  Hagblad  (Neb.) 
1033. 

A  petition  alleging  that  plaintiff  had  purchas- 
ed a  ticket  over  defendant's  road,  and  was  in- 
jured while  on  the  i>latform  of  defendant's  sta- 
tion, held  not  to  state  a  cause  of  action,  under 
Cobbev's  Ann.  St.  19(13.  n.  2876.  c.  47,  §  10.- 
039.— Fremont,  E.  &  M.  V.  R.  Co.  v.  Hagblad 
(Neb.)  1033. 

A  complaint  held  not  to  state  a  cause  of  ac- 
tion at  common  law  for  the  carrier's  negligence. 
— Fremont.  E.  &  M.  V.  R.  Co.  v.  Hagblad 
(Neb.)  1033. 


CATTLE. 


See  "Animals." 


CAUSA  MORTIS. 

See  "Gifts,"  §  2. 

CAUSE  OF  ACTION. 

See  "Action." 

CAVEAT  EMPTOR. 

Application  to  purchaser  at  execution  sale,  see 
"Execution,"  §  3. 


CEMETERIES. 

Taxation   of  cemetery  association, 
tion,"  i  2. 


see  "Taxa- 


cific  performance,  see  "Specific  Perfonnance," 

CERTIFICATE. 

Certified  copies,  see  "Evidence,"  §  7. 

For  assessments   for  public   improvements,  see 

"Municipal  Corporations."  §  10. 
Of  acknowledgment  of   written   instrument,  see 

"Acknowlodgment,"  §  1. 
Of  corporate  stock,  see  "Corporations,"  §  3. 

CERTIORARI. 

As  remedy  for  injuries  caused  by  improvements 
in  cities,  see  "Municipal  Corporations."  IS  .S. 

Review  of  mandamus  proceedings,  sec  "Mao- 
damns,"  §  3. 

Review  of  proceedings  before  justices  of  the 
peace,  see  "Justices  of  the  Peace,"  §  3. 

§    1.     Froceedings  and   determination. 

A  motion  to  dismiss  a  petition  for  a  writ  of 
certiorari  is  in  the  nature  of  a  special  demui^ 
rer. — Cedar  Rapids  &  il.  C.  Ry.  Co.  v.  Cum- 
mins (Iowa)  176. 

Circuit  court  rule  18.  authorizing  circuit 
courts  to  extend  the  time  for  the  application 
for  a  new  trial,  rehearing,  or  such  other  step* 
as  may  be  necessary  to  obtain  a  rehearing  or  a 
review,  includes  the  power  to  grant  a  rehearing 
on  certiorari. — Hirsh  v.  Fisher  (Slich.)  48. 

CHANCERY. 

See  "Equity." 

CHANGE  OF  VENUE. 

In  justices'  courts,  see  "Justices  of  the  Peaw." 

5  2. 
Of  civil  action,  sec  "Venue,"  |  1. 
Of  criminal  prosecutions,  see  "Criminal   Law.' 

§  1. 

CHARACTFR. 

Of  prosecutrix  in  rape  prosecution,  see  "Rape," 

8  2. 
Of  witness,  see  "Witnesses,"  |  4. 

CHARGE. 

Of  legacies  on  propertv  by  will,  see  "Wills." 
«  fi. 

To  jury  in  civil  actions,  see  "Trial,"  Sli  7-11. 

To  jury,  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  §  11. 

CHARITIES. 

Taxation  of  property  of  charitable  aGsociatJon, 
see  "Taxation,"  §  2. 

§    1.    Creation,  ezittence,  and  validity. 

Where  testatrix  bequeathed  the  remainder 
of  her  estate  to  a  Japan  mission  fund,  pam! 
evidence  held  admissible  to  identify  the  trus- 
tee.— Cook  V.  Universalist  General  Convention 
(Mich.)  217. 

§    2.    Constrnotion,    administration,    and 
enforcement. 

The  cy  pres  doctrine  held  to  have  no  applica- 
tion to  a  be(|ucKt  of  the  remainder  of  testa- 
trix's estate  to  the  "Universalist  .Japan  Mission 
Fund,"  for  the  support  of  the  l'niversa!i<t 
Mission  in  Japan. — Cook  v.  Universalist  Gen- 
eral Convention  (Mich.)  217. 

CHARTER. 

Of  municipal  corporations,  see  "Municipal  Ow^ 
porations,"  §§  1,  7,  8. 
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CHATTEL  MORTGAGES. 

Spc  "Pledges." 

H.v  bankrupt,  see  "Bankruptcy,"  §  2. 

§     1.     Requisites  aad  Talldliy. 

An  nsreruiont  whereby  the  rents  and  profits 
from  certain  property  are  hereby  "sold,  assign- 
•  •.l.  siud  set  over"  to  a  creditor,  subject  to  an 
fxistiiig  mortgage,  held  to  constitute  a  bill  of 
sale  or  assignment,  and  not  a  mortgage  of  the 
surplus  rents  and  profits. — Seymour  t.  Ryan 
I  Minn.)  958. 

§    i2.    Constmotloii  and  operation. 

A  bank,  loaning  money  on  a  mortgage  for  pay- 
ment on  an  existing  mortgage  on  the  same 
property,  has  the  burden  of  showing  that  it  was 
tindpi-stood  between  the  parties  that  its  mort- 
K:\se  was  to  be  superior  to  the  existing  mort- 
iiixfcp. — ('iti«en.s'  State  Bank  of  Oakland  v. 
Smith  (Iowa)  172. 

A  chattel  mortgagor  is  not  the  agent  of  the 
niortgagee,  so  as  to  bind  the  latter  by  repre- 
sentations in  obtaining  a  loan  of  another  by 
inortaase  on  the  same  property. — Citizens'  State 
Hank  of  Oakland  v.  Smith  (Iowa)  172. 


A  chattel  mortgage  of  goods  obtained  by  the 
iiifirtgngor  by  fraud  held  entitled  to  priority 
over  the  claim  of  the  seller  of  the  goods. — Hee- 
iian  V.  Forest  City  Paint  &  Varnish  Co.  (Mich.) 

sue. 

Where  a  contract  for  the  sale  of  land  reserr- 
od  to  the  vendor  the  title  to  all  crops  grown,    _       ..t>„„i,„   .„j   t»-.„wi«»w   <  o.     "uni.   --j 
iui.l    tlic  vendor  relinquished  his  right  to  the    ^^  'Banks  and   Banking,"   <  2;     "Bills  and 
<-r<i|is  on  cancellation  of  the  contract,  the  title  \     -"Otea. 
ill  tlie  crops  vested  in  the  vendee,  subject  to  her    Payment  by,  see    Payment,    {  1. 


thorized  him  to  execnte  the  mortgage  and  ren- 
der it  valid  against  the  estate  of  his  deceased ' 
partner. — Chapman  v.  Greene  (S.  D.)   351. 

I   4.    Bichta  and  remedies  of  oredltori. 

The  presumption  of  fraud,  where  one  fails  to 
take  immediate  possession  of  personalty  mort- 
gaged, held  not  available  to  one  who  purchases 
the  property  after  the  mortgagee  has  actual 
possession. — Fred  Krug  Brewing  Co.  v,  Healey 
(Neb.)  329. 

8   5.    Foreolosnre. 

Evidence  held  to  show  a  certain  atnount  due 
on  a  chattel  -mortgage. — Dean  v.  Radford 
(Mich.)  598. 

Where  a  chattel  mortgagee,  after  notice,  sells 
more  than  sufficient  property  to  satisfy  the  same 
and  the  costs,  he  will  oe  liable  for  conversion 
of  excess. — Skow  v.  Locke  (Neb.)  340. 

Where  a  mortgagee  of  chattels  has  taken  pos- 
session after  default,  the  mortgagor  cannot 
maintain  replevin  or  conversion,  although  the 
foreclosure  sale  was  not  conducted  in  compli- 
ance with  Rev.  St.  1898,  8  2316a ;  but  his  rem- 
edy is  by  bill  to  redeem. — John  O'Brien  Lum- 
ber Co.  V.  Wilkinson  (Wis.)  1050. 


CHEAT. 

See  "False  Pretenses";    "Fraud." 

CHECKS. 


clmttel  mortgage. — Thurston  v.  Osborne-McMil- 
lan  Elevator  Co.  (N.  D.)  892. 

{    3.    Rights  and  liabilities  of  parties. 

In  rfjilevin  by  a  chattel  mortgagor,  an  in- 
struction that  if  either  the  seller  or  his  employfi 
marked  up  the  cost  of  the  goods,  so  as  to  show 
n  price  in  excess  of  the  real  cost,  plaintiff  was 
futitled  to  recover,  held  proper. — Sylvester  v. 
Amnions  (Iowa)  7S2. 

On  an  issue  as  to  whether  the  seller  of  a 
stock  of  goods  had  fraudulently  raised  the 
•  cost  marks  on  the  goods,  eMdence  of  a  wit- 
ness that  the  stock  was  an  old  one  held  prop- 
erly admitted. — Sylvester  v.  Amnions  (Iowa) 
7.S2. 

In  replevin  by  a  chattel  mortgagor,  fact  that 
the  mortgagee  had  made  fraudulent  representa- 
tions on  an  exchange  of  real  estate  for  the 
stock  of  goods  h'li  no  defense. — Sylvester  v. 
Animons  (Iowa)  782. 

In  replevin  by  a  chattel  mortgagor,  held  prop- 
er to  permit  an  amendment  of  tlie  petition  set- 
ting lip  fraud  in  the  procuring  of  the  mortgage, 
sinil  that  the  same  was  witlioiit  consideration. — 
Sylvester  v.  Ammons  (Iowa)  782. 

Under  Code.  S  4010,  a  provision  in  a  chattel 
mortgage  reserving  to  the  mortgagor  the  right 
to  sell  in  the  usual  mereaiifile  way  held  to  con- 
trol a  clause  giving  the  mortgagee  the  right 
t.-i  foreclose  whenever  lie  might  choose. — Syl- 
\  ester  V.  Ammons  (Iowa)  782. 

in  trover  by  a  chattel  mortgagee  to  recover 
a  part  of  the  mortgaged  properly  replevied  by 
a  creditor  of  the  mortgagor,  a  draft  which  fur- 
nished the  considoratidii  for  the  mortgage  held 
admissible. — Ileenaii  v.  Forest  C3ty  Paint  & 
Vurnish  Co.  (Mich.)  800. 

The  complaint  in  an  action  by  the  mort- 
pasee  of  a  stock  of  goods  held  to  sufficiently 
ullece  the  conditions  entitling  him  to  possession. 
— .lohnson  v.  Hillenbrand  (S.  D.)  33. 

The  evidence  .in  an  action  of  claim  and  de- 

livcrv   for    cattle    claimed    under    a    mortgage 

h'ld  to  show  that  the  morts>i!;or  has  sucli  title 

and  interest  in  the  property  an  owner  as  au- 
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CHILD. 

See  "Adoption";  "Bastards";  "Guardian  and 
Ward":    "Infants":    "Parent  and  Child." 

Birth  of  child,  as  effecting  revocation  of  will, 
see  "Wills,"  8  3. 

CHURCH. 

See  "Religious  Societies." 

CITATION. 

See  "Process." 

On  appeal,  see  "Appeal  and  Error,"  S  & 

CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 

Privileges  and  immunities,  see  "Constitutional 
Law,"  8  3. 

CIVIL  DAMAGE  LAWS. 

See  "Intoxicating  Liquors,"  8  6. 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  8  3. 

CLAIM  AND  DELIVERY. 

See  "Replevin." 

CLAIMS. 

Against  city,  see  "Municipal  Corporations,"  8 

13. 
Against  counties,  see  '"Counties,"  8  3. 
.\gainst  estate  of  decedent,  see  "Executors  and 

Administrators,"  $  1. 
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Against  municipal  corporation,  see  "Municipal 
Corporations,    |  14. 

Against  state,  see  "States,"  |  1.  ...       , 

Fraudulent  presentation  of  claim  to  public  of- 
ficer for  payment,  see  "False  Pretenses." 

Mining  claims,  see  "Mines  and  Minerals,"  i  1. 

CLASS  LEGISLATION. 

See  "Ooastitutional  Law,"  f  3. 

CLERKS  OF  COURTS. 


COMMISSION. 

Inquisition   of   lunacy,   see   "Insane    Persans," 

5  1-  .  « 

To   take  testimony,   see  "Depositions." 

COMMISSIONERS. 

See  "Court  Commissioners." 

COMMISSION  MERCHANTS. 


Under  Rer.  St.  1898,  S§  'ii^,  748,  clerk  of    gpe  "Factors." 
court  heUl  entitled  to  recover  certain  fees  of  de- 
fendant in  an  action,  though  he  did  not  require 


Boch  fees  to  be  paid  in  advance,  before  entry  ; 
of  judgment.— WilUams  v.  Willock  (Wis.)  »27.  j 

CLOUD  ON  TITLE. 

See  "  Quieting  Title." 

CLUBS. 

See  "Associations." 

COAL 

See  "Mines  and  Minerals,"  (  2. 

COLLATERAL  /U3REEMENT. 

Parol  evidence,  see  "Evidence,"  §  8. 

COLLATERAL  ATTACK. 

On  action  of  board  of  equalization,  see  "Taxa- 
tion." §  5. 

On  judgment,  see  "Judgment,"  §  5. 

On  judgment  allowing  claim  against  decedent's 
estate,   see  "Executors  and  Administrators," 

On 


COMMISSIONS. 

Of  agent,  see  "Principal  and  Agent,"  |  1. 
Of  broker,  aee  "Brokers,"  S|  1,  2. 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  COUNTS. 

Recovery  of  taxes  paid,  see  "Taxation,"  f  7. 

COMMON  LAW. 

Estovers,  see  "Landlord  and  Tenant,"   {  3. 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  5  2. 

COMPARATIVE  NEGLIGENCE. 

See  "Negligence,"  §  3. 

COMPENSATION. 


n  judgment  in  justice's  court,  see  "Justices  of  ,  ^^^  improvements,  see  "Improvements." 
0^%a|idUy   It^- incorporation,    see    "Cor^r.- [^'^^^^P^^.^^^}^^-^-^  P«»lic  use.   se.  -End- 

For  services,  see  "Master  and  Servant."  {  2. 
Of  agent,  see  "Principal  and  Agent,"  |_  1. 


tions,"  §  1. 

COLLATERAL  INHERITANCE  TAXES. 

See  "Taxation,"  S  12, 

COLLATERAL  SECURITY. 

See  "Pledges." 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  i  1;    "Guaranty." 

COLLECTION. 

Of  taxes,  see  "Taxation,"  §  8. 

COLLISION. 

Of  vehicles  on  highway,  see  "Highways,"  §  8. 

COLOR  OF  TITLE. 

To   sustain   adverse   possession,   see   "Adverse 
Possession." 

COMBINATIONS. 

See  "Monopolies,"  i  1. 

COMMERCE. 

C^irriage   of   goods   and  passengers,   see  "Car- 
riers." 


Of  attorney,  see  "Attorney  and  Client."  §  3. 

Of  bailee,  see  "Bailment." 

Of  broker,  see  "Brokers,"  SI. 

Of  clerks  of  courts,  see  "Clerks  of  CJourts. 

Of  jailer,  see  "Prisons." 

Of  officers  of  corporation,  see    Corporauons, 

S  5. 
Of  witness,  see  "Witnesses,"  S  1. 

COMPETENCY. 

Of   evidence  in   civil   actions,  see   "^videnrv." 

S  3. 

Of  experts  as  witnesses,  see  "Evidence,"  i  9. 
Of  witnesses  in  general,  see  "Witnesses."  |  •- 

COMPETITION. 

Unfair    competition,    aee    "Trade-Marks    aaj 
Trade-Names,"  K  1,  4. 

COMPILATION. 


Of   city   ordinances,   see 
tions,"  (  2. 

COMPLAINT. 

In  civil  actions,  see  "Pleading.' 


"Municipal    Cori- 


In   criminal   prosecution. 
Information." 


see  "Indictment  sr 


COMPOSITIONS   WITH   CREDITORS 

I  See  "Compromise  and  Settlement." 
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COMPROMISE  AND  SETTLEMENT. 

See   "Actord  «nd    SatisftirtJon" ;    "Payment": 

"Release." 

Settlcnii'tit  of  a  cashier  with  bank  held  not 
lo  include  a  contingent  claim  oJ  the  cashier 
agaiu»t  the  hank. — Bemor  v.  ticnoan  State 
Kiiiik  (Iowa)  l.")(j. 

Evidence  of  services  performed  by  defendant 
for  plaintiff  held  admissible  on  the  issae  of 
the  good. faith  of  an  agreement  of  settlement 
between  plaintiff  and  defendant. — Greenlee  v. 
Mosuat  (Iowa)  1122. 

Defendant  held  estopped,  after  the  discovery 
of  a  will,  to  claim  that  slie  was  not  bound  by 
a  previous  settlement  entered  into  with  plain- 
tiff of  all  her  interests  in  dece<lent's  estate, 
then  being  adminii^tered  as  an  intestate  es- 
tate.— Perkins   v.    Owen    (Wis.)   415. 

A  release  by  a  mother  of  her  interest  in  her 
sob's  estate  to  the  son's  widow  held  effective 
in  equity  to  eonvey  the  mother's  interest  in 
certain  land  held  by  the  widow,  authorizing  the 
widow  to  have  the  mother's  subsequent  claim 
to  such  land  disallowed  as  a  cloud  oa  title. — 
I'erkins  v.   Owen   (Wis.)  410. 

COMPUTATION. 

Of  interest,  see  "Interest,"  (  1. 
Of  period  of  limitation,  see    Limitatitm  of  Ac- 
tions," §  2. 

CONCEALMENT. 

Kffect  on  limitation,  see  "Liniittition  of  Ac- 
tions," S  2. 

CONCLUSION. 

Of  witness,  see  "Evidence,"  §  9. 

CONCURRENT  JURISDICTION. 

Of  courts,  see  "Courts,"  }  4. 

CONDEMNATION. 

Taking  property  for  pnblic  use,  see  "Eminent 
Domain." 

CONDITIONAL  LIMITATIONS. 

Created  by  will,  see  "Wills,"  $  5. 

CONDITIONS. 

Conditional  delivery  of  deed,  see  "Escrows." 

In  deeds,  see  "I>ee<l8,"  §  2. 

In  insurance  policies,  see  "Insurance,"  M  5.  6. 

Precedent  to  action  against  city,  see  "Mnnicii»l 
CorporatioBB,"  §  15. 

Precedent  to  action  against  county,  see  "Coun- 
ties." {  3. 

Precedent  to  action  for  fraud,  see  "Fraud,"  i  2. 

Precedpnt  to  action  to  recover  pa.vments  on 
purchase  price  of  land,  see  "Vendor  and  Pur- 
chaser," t  0. 

CONDONATION. 

As  defense  to  divorce  proceeding,  see  "Divorce," 

Of  criminal  conversation,  see  "Husband  and 
Wife,"  I  7. 

CONFESSION. 

Admissibility  in  evidence,  see  "Criminal  Law," 


CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  "Witjjesses,"^ 

CONFIRMATION. 

Of  sale  on  execution,  see  "Execution,"  I  3. 
Of  tax  title,  see  "Taxation,"  f  11. 

CONFLICT  OF  LAWS. 

See  "Marriage." 

CONSIDERATION. 

Of  bill  or  note,  see  "Bills  and  Notes."  $  7. 
Of  contract,  see  "Contracts,"  i  1. 
Of    fraudulent    conveyance,    see    "Fraudulent 
Conveyances,"  §  1. 


CONSIGNMENT. 


See  "Factors." 

CONSPIRACY. 

Combinations  to  monopolize  trade,  see  "Mo- 
nopolies," §  1. 

Evidence  of  acts  and  declarations  of  conspira- 
tors, see  "Criminal  Law,"  {  7. 

CONSTITUTIONAL  LAW. 

PrcfBtsiona  relating  to  partteular  subjects. 

See  "Corporations,"  i  1 ;  "Blections,"  i  1 ; 
"Eminent  Domain,"  S§  1,  2;  "Jury,"  §  1; 
"Mortgages,"  §  1 ;  "Municipal  Corporations,'* 
I  13 ;  "Searches  and  Seizures" ;  "Taxation," 
I  1 ;    "Witnesses,"  §  3. 

Enactment  and  validity  of  statutes,  see  "Stat- 
utes." 8  1. 

Provisions  relating  to  particular  subjects,  see 
"Bankruptcy,"  §  1. 

Punishment  for  crime,  see  "Criminal  Law,"  | 
36. 

Subjects  and  titles  of  statutes,  see. "Statutes," 
8  2. 

{  1.  Oonstmotlon,  operation,  and  en> 
foroement  of  cOBstitnUonal  pxo- 
Tfalons. 

Const,  art.  9,  §  3,  providing  for  redemption 
from  sales  for  taxes  or  special  asse.isnientR, 
is  self-executing. — I..ogan  County  v.  McKinley- 
I.«nning  Loan  &  Trust  Co.  (Neb.)  991. 

The  constitutionality  of  a  statute  is  to  be 
tested  by  what  the  law  authorizes  to  be  done 
under  its  provisions.  —  City  of  Beatrice  v. 
Wright  (Neb.)  1089. 

i  2.  Slstrlb-atioa  of  KOT«rmm«ntal  poww 
era  and  functions. 

Laws  1903,  p.  269,  c.  20,  regulatin«  install- 
ment mvestment  companies,  is  not  in  violation 
of  Const,  art.  3,  or  article  6,  f  1,  as  giving 
the  State  Banking  Board  judicial  powers. — 
State  V.  Northwestern  Trust  Co.   (Neb.)  14. 

I  3.  PrivlloKos  or  immnnitiea,  and  olasa 
leglalaiion. 

Laws  IS'Jo,  p.  322,  c.  149,  {  8,  as  to  sales  of 
personal  property  stored  with  the  warehouse- 
man to  satisfy  his  lien,  hetil  invalid  under  Const, 
art.  4,  §§  3.'!,  34,  as  class  legislation. — Webb  v. 
Downcs  (Minn.)  OWi. 

§    4.    Due  process  of  law. 

The  owner  is  not  deprived  of  his  propert.r 
without  dne  process  of  law  by  means  of  tax- 
ation, if  he  has  an  oppoitnuity  to  question  its 
vnlidity  or  the  nniiniiit  of  such  tax  at  8<niie 
stage  of  the  proceedings. — Hacker  v.  Howe 
(Xeb.)  250. 
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The  fact  that  Sess.  La^rs  1003,  p.  519,  c. 
76,  does  not  require  any  notice  of  a  sale  for  tax- 
es delinquent  for  over  five  years,  other  than  the 
provision  of  the  act  for  sale  of  property  so  de- 
linquent, does  not  render  it  void  as  taking  prop- 
erty without  due  process  of  law. — City  of  Bea- 
trice V.  Wright  (Neb.)  1039. 

Laws  ltH)3,  p.  572,  c.  354,  amending  Rev.  St. 
180S,  $  1210e,  relative  to  a  reassessment  of 
benefits  niid  damages  for  street  improvements. 
In  an  action  on  account  of  an  erroneous  assess- 
ment, held  not  repugnant  to  Const.  U.  S.  Amend, 
art.  14. — Uaubner  v.  City  of  Milwaukee  (Wis.) 
930. 

i  6.     Right  to  justice  and  remedies  for 
injuries. 

Laws  1903.  p.  572,  c.  354,  amending  Rev.  St. 
181)8,  §  1210e,  relative  to  a  reassessment  of 
benefits  and  damages  for  street  improvements 
In  an  action  on  account  of  the  erroneous  assess- 
ment, hrld  not  repugnant  to  Const,  art.  1,  §  9, 
guarantying  to  every  person  a  certain  remedy 
in  law  for  all  injuries  or  wrongs  which  he  may 
receive. — ^Haubner  v.  City  of  Milwaukee  (Wis.) 
930. 

CONSTRUCTIVE  TRUSTS. 

See  "Trusts,"  §  1. 

CONTEMPT. 

Judicial  notice,  see  "Evidence,"  S  1. 
Violation  of  decree  restraining  liquor  naisance, 
see  "Intoxicating  Liquors,"  |  4. 

S    I.    Power  to  punish  and  proceedings 
therefor. 

Where  defendant  refused  to  comply  with 
certain  orders  in  an  equity  case,  an  applica- 
tion to  punish  for  contempt  was  properly  made 
in  that  action. — Ferguson  v.  Wheeler  (Iowa) 
638. 

Under  Code,  §  228,  a  judge,  holding  a  term 
of  the  district  court  of  P.  county  at  the  county 
seat,  had  jurisdiction  to  punish  defendant  for 
contempt  committed  in  proceedings  in  such 
court  at  a  term  held  at  A. — Ferguson  v.  Wheel- 
er (Iowa)  038. 

CONTINGENT  FEES. 

Of  attorney,  see  "Attorney  and  Client,"  I  8. 

CONTINGENT  REMAINDERS 

Creation,  see  "Wills,"  §  5. 

CONTINUANCE. 

Appealability  of  order  for,  see  "Appeal  and  Er- 
ror," 5  2. 

In  criminal  prosecution,  see  "Criminal  Law," 
8  10. 

Review  of  discretion  of  court  relating  to  refusal 
of,  see  "Appeal  and  Error,"  $  17. 

Defendants  held  not  prejudiced  by  the  denial 
of  a  continuance  for  the  absence-  of  one  of 
their  attorneys  diirlnpr  the  taking  of  testimony 
In  an  action  tried  to  the  court. — Crouch  t. 
Dakota,  W.  &  >I.  R.  R.  Co.  (S.  D.)  722. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
^'Frauds,  Statute,  of." 

Alteration,  see   "Alteration  of  Instruments." 

Cancellation,  see  "Cancellation  of  Instru- 
ments." 

Construction  of  as  question  of  law  or  fact,  see 
"Trial."  §  6. 

Direct  or  remote  consequences  of  breach,  see 
"Damages,"  J  i. 


Election  of  remedy  as  to  rights  under  contract 
see  "Election  of  Remedies." 

In  violation  of  anti-trust  laws,  see  "Monopo- 
lies," S  1. 

Liquidated  damages  or  penalties,  see  "Dam- 
ages," I  2. 

Novation,  see  "Novation." 

Operation  and  effect  of  customs  or  nsagea.  se« 
'Customs  and  Usages." 

Operation  and  effect  of  gaming  laws,  see  "Gam- 
ing," I  1. 

Parol  or  extrinsic  evidence,  see  "Evidence."  S  S. 

Reformation,  see  "Reformation  of  Instru- 
ments." 

Specific  Performance,  see  "Specific  Perform- 
ance." 

Subrogation  to  rights  or  remedies  of  crediton. 
see  "Subrogation." 

Contracts  (if  particular  classes  of  parties. 
See  "Attorney  and  Client,"  {  3 ;    "Carriers,"  < 

3;     "Corporations,"    i    6;     ''Husband    ani 

Wife,"  i  2 ;    "Municipal  Corporations,"  |^  4. 

7,  13;    "Schools  and  School  Districts,"  {  2: 

"Warehousemen." 
Health  officers,  see  "Health,"  f  1. 

Contracts  relaUni]  to  particular  subjects. 

See  "Adoption" ;  "Dower,"  I  1 :  "Interest": 
"Mines  and  Minerals,"  §  2;  "Patents,"  {  1; 
"Public  Land,s,"  §  1. 

Compensation  of  broker,  see  "Brokers,"  I!  1. 

Ground  for  mechanics'  liens,  see  "Meohanin 
Liens,"  §  1. 

Making  bequest  or  devise,  see  "Wills,"  {  2. 

Support  of   illegitimate  child,  see  "Bastards" 

TransjKjrtation  of  passengers,  see  "Carriers," 
§  3. 

Particular  classes  of  express  contraetg. 
See   "Bailment" ;     "Bills   and   Notes" :     "Cove- 
nantH" ;  "Depositaries"  ;  "Exchange  of  IVoi" 
erty" ;     "Guaranty" ;     "Indemnity    ;     "Insur- 
ance" ;     "Master    and    Servant" ;      "Partner- 
ship" ;    "Sales." 
Agency,  see  "Principal  and  Agent." 
Employment,  see  "Master  and  Servant." 
Leases,  see  "Landlord  and  Tenant." 
Mutual   benefit   insurance,  see   "Insurance,"  ! 

12. 
Sale  of  realty,  see  "Vendor  and  Purchaser. " 
Suretyship,  see  "Principal  and  Surety." 

PartUsuXar  classes  of  implied  oontmets. 

See  "Account  Stated";  "Money  Received"; 
"Work  and  Labor." 

PartiovUiT  modes  of  cUstharglng  contract*. 

See  "Accord  and  Satisfaction";    "Compromi-^ 

and  Settlement" ;    "Payment" ;    "Itelease." 

i    1.    Reatiisites  and  Talldity. 

A  contract  to  purchase  a  piano  and  to  par 
a  part  of  the  price  in  advertising,  which  waf 
assigned  to  defendant,  held  not  void  for  want 
of  mutuality  between  plaintiff  and  the  assigns. 
— Mail  &  Times  Pub.  Co.  v.  Marks  (Iowa)  4.Vs 

Contract  for  sale  of  piano  held  based  on  a 
valuable  consideration. — ^Mail  &  Times  Pub.  Co. 
V.  Marks  (Iowa)  438. 

Guaranty  on  condition  held  ineffective.  l>> 
cause  condition  was  not  complied  with. — Iobi 
Nat.  Bank  v.  Cooper  (Iowa)  459. 

Facts  held  sufficient  to  establish  that  the 
minds  of  the  parties  to  a  contract  for  the  re- 
moval of  defendants'  business  to  another  ri'.y 
had  never  met  with  reference  to  the  subje<i- 
matter  thereof,  and  hence  complainants  wcr*; 
entitled  to  have  the  contract  canceled. — Boar-' 
of  Trade  of  Grand  Haven  v.  De  Bruyn  (.Miih  ■ 
202. 

A  contract  is  void  which  has'  for  its  object 
the  practi<'e  of  fraud  upon  a  third  part}.— 
Tuu-ey  V.  Muiiuy  (Minn.)  609. 
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In  an  action  on  a  note  against  a  decedent's 
estate,  evidencte  held  to  sustain  a  finding  that 
the  note  wbs  not  given  in  the  compounding 
of  a  felony. — Currie  v.  Michie  (Wis.)  370;  In 
re  Fraser's  Estate,  Id. 

A  written  contract,  void  because  executed  on 
Sunday,  cannot  be  validated  by  subsequent  acts 
of  the  parties  recognizing  its  existence. — Sher- 
ry V.  Aladler  (Wis.)  1095. 

i  2.    Cmutruotlon  and  operation. 

Technical  words  are  to  be  interpreted  as  un- 
derstood by  persons  in  the  profession  or  busi- 
ness to  which  they  relate. — Peterson  v.  Modem 
Brotherhood  of  Ainerica  (Iowa)  280. 

Code,  f  4617,  relative  to  the  construction  of 
instruments,  does  not  authorize  the  distortion 
of  plain  language,  so  as  to  make  it  conform  to 
the  notions  of  one  of  the  parties. — Peterson  v. 
Modern  Brotherhood  of  America  (Iowa)  2S8. 

Contract  for  sale  of  nursery  stock  construed, 
and  held  not  to  call  for  performance  in  B.  coun- 
ty, so  as  to  require  action  thereon  to  be  brought 
in  B.  county. — Movers  v.  Council  Bluffs  Nur- 
sery Co.  (Iowa)  .508. 

Defendant's  rights  under  a  contract  by  the 
purchaser  of  a  firm's  business  to  pay  a  debt 
of  the  firm  to  defendant  held  snbject  to  all 
equities  between  the  principal  parties  to  the 
contract. — Malanaphy  v.  Fuller  &  Johnson 
Mfg.  Co.  (Iowa)  640. 

Where  the  purchaser  of  a  firm's  business 
agre^l  to  assume  a  debt  of  the  seller  to  de- 
fend.^nt,  the  latter  was  entitled  to  sue  the  pur- 
chaser on  such  pi-omise  Iw  direct  action. — 
Malanaphy  v.  Fuller  &  Johnson  Mfg.  Co. 
(Iowa)  640. 

Agreement  by  a  corporation  to  repurchase 
stock,  if  it  sold  its  franchise,  held  separable 
from  an  agreement  in  the  same  transaction  to 
extend  the  stockholders  certain  privileges,  and 
enforceable,  regardless  of  the  validity  of  or 
compliance  with  the  latter  agreement. — Wis- 
coDsm  Lumber  Co.  t.  Greene  &  W.  Telephone 
Co.  (Iowa)  742;  Citizens'  Nat.  Bank  v.  Same^ 
Id.;   Security  Bank  v.  Same,  Id. 

Where  a  contract  is  silent  as  to  time  of  per- 
formance, the  general  rule  is  that  It  must  be 
performed  within  n  reasonable  time. — Tingue  v. 
Patch  (Minn.)  702. 

{   3.    Resolsslom  and  abaBdonmeni. 

Where  defendant  contracted  to  pay  a  part 
of  the  price  of  a  piano  in  advertising,  it  was 
not  entitled  to  repudiate  the  contract  and  re- 
cover payment  in  money  for  advertising  done, 
by  reason  of  the  fact  that  all  of  the  advertis- 
ing contracted  for  was  not  furnished.- — Mail  & 
Times  I'ub.  Co.  v.  Marks  (Iowa)  458. 

f   4.  _  Performance  or  breaetu 

Plaintiffs  held  entitled  to  recover  the  reason- 
able value  of  their  work  and  labor,  less  the 
damages  suffered  by  defendant  from  their  fail- 
ure to  fully  perform. — Woodford  v.  Kelley 
(S.  D.)  1069. 

In  an  action  on  notes  arising  out  of  logging 
contracts,  plaintiff  held  entitled  to  show,  in  re- 
ply to  a  counterclaim  for  plaintiff's  failure  to 
furnish  cars,  that  defendant  only  partly  filled 
the  cars  furnished. — John  O'Brien  Lumber  Co. 
T.  Wilkinson  (Wis.)  1050. 

I  5.     Actions  for  breaeh. 

Action  on  contract  held  not  maintainable  in 
county  where  plaintiff  resided,  under  Code,  S 
3496,  bat  only  in  the  county  where  defendant 
resided,  as  required  by  section  3004. — Moyers  v. 
Council  Bluffs  Nursery  Co.  (Iowa)  508. 

One  suing  under  an  express  contract  cannot 
recover  on  a  quantum  meruit. — Hnnt  v.  Tuttle 
<Iowa)  509. 

'In  the  absence  of  direct  averment,  no  ex- 
trinsic fact  can  be  presumed  in  order  to  defeat 


a  contract  valid  on  its  face. — Wisconsin  Lum- 
ber Co.  V.  Greene  &  W.  Telephone  Co.  (Iowa) 
742;  Citizens'  Nat.  Bank  v.  Same,  Id.;  Se- 
curity Bank  v.  Same,  Id. 

Under  Cir.  Ct.  Kule  7,  subd.  "b,"  in  an  action 
on  a  written  contract  of  employment,  evidence 
.  of  a  parol  condition  held  not  admissible,  under 
I  the  general  issue,  either  to  prove  fraud  or  to 
,  show  a  subsequent  modification  of  the  con- 
1  tract.— K.  K.  Carter  &  Co.  v.  Weber  (Mich.) 
i  818. 

Where  the  obligation  of  a  party  to  a  con- 
tract is  to  pay  only  on  the  happening  of  a  con- 
tingency, its  occurrence  must  be  alleged  in  an 
action  to  recover  the  money. — Briggs  t.  Euth- 
erford  (Minn.)  954. 

CONTRIBUTION. 

Among  partners,  see  "Partnership,"  {  1. 
Between  tenants  in  common,  see  "Tenancy  In 

Common,"  §  1. 
Right   of  cotenant  paying  off  incumbrance  to 

contribution  from  purchaser  at  execution  sale 

of  interest  of  other  tenant,  see  "Execution," 

8  8. 

CONTRIBUTORY  NEGLIGENCL 

See  "Negligence,"  i  8. 

Of  passenger,  see  "Carriers,"  i  3. 

Of  person  injured  by  operation  of  railroads,  see 
"Railroads,"  {  4. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  8  2. 

Of  person  injured  on  street  in  city,  see  "Mu- 
nicipal Corporations,"  §  12. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 
In  trust,  see  "Trusts,"  i  1. 

Conveyanoea   I>y   or  to  particular  Oatte*  of 

parties. 
See  "Husband  and  Wife,"  §  1. 
Towps,  see  "Public  Lands,"  §  1. 
Trustee,  see  "Trusts,"  |  2. 

Conveyances  etf  particular  species  of  propertjf- 
See  "Homestead,"  8  2. 
Town  site  lands,  see  "Public  Lands,"  8  !• 
Trust  property,  see  "Trusts,"  §  2. 

ParMeular  eUistes  of  conveyances. 
See   "Ascignments   for   Benefit  of   Creditors"; 
"Chattel      Mortgages";       "Deeds";       "Mort- 
gages." 

CONVICTS. 

Liability  for  support  of  child  of,  see  "Parent 
and  Child." 

Right  of  convict  parent  to  vacation  of  judg- 
ment for  necessaries  furnished  child  during 
parent's  incarceration,  see  "Judgment,"  8  4. 

CORPORATIONS. 

Amendment  of  complaint  in  action  for  price  of 
stock,  see  "Pleading,"  §  6. 

Assault  in  ejection  from  stockholders'  meeting, 
see  "Assault  and  Battery,"  §  1. 

Liability  of  sureties  holding  stock  as  collat- 
eral for  asses.sments,  see  "Principal  and  Sure- 

,  ty,"  8  2. 

Limitation  of  action  for  fraud  by  promoters,  see 
"Limitation  of  Actions,"  8  2. 
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to  fraud  in  sale  of  stock,  see    Evidence,    s  2.  1 

Quo  wBrranto.  see  "Quo  Warranto." 

Kelevnnc.T   of  evidence  in  action  on   notes   for  ' 
corporate  stock,  see  "Evidence,"  i  3.  . 

"Right  of  corporate  officer  to  withhold  corporate 
books  as  tending  to  incriminate  him,  see 
"Witnesses,"  |  3. 

Taxation  of  corporations  and  corporate  prop- 
erty, gee  "Taxation,"  %i  1,  2,  4,  5. 

Tender  of  corporate  stock  in  action  to  recover 
price,  see   "Tender." 

Validity  of  gtntiites  regulating  corporation  as 
encroachment  of  executive  power  on  judi- 
ciary, see  "Constitutional  Law,"  §  2. 

Particular  clatges  of  eorporatioHi. 
See  "Building  and  Loan  Associations" ;    "Mu- 
nicipal Corporations"  ;    "Religious  Societies" ; 
"Street  Railroads,"  «  1. 
Banks,  see  "Banks  and  Banking." 
Insurance  companies,  see  "Insurance,"  {  2. 

!    1.    Incorporation  and  organization. 

C!orporation  held  an  installment  investment 
company,  within  the  meaning  of  Comp.  St.  c. 
16,  «  216,  22T.  Cobbe.v'i  Ann.  St.  §|  6649,  «(!60, 
and  Laws  1903.  p.  2(!9.  c.  29.— State  v.  North- 
western Trust  Co.  (Neb.)  14. 

Laws  1003,  p.  269,  c.  20,  providing  for  pub- 
licity of  the  condition  and  business  methods  of 
installment  investment  companies,  field  withio 
the  power  of  the  Legislature. — State  v.  North- 
western Tru.st  Co.  (N'eb.)  14. 

The  validity  of  a  corporate  charter  is  not 
affected  by  tlie  fact  that  the  affidavit  of  one  of 
the  incorporators,  required  by  Laws  1890,  c. 
154,  §  T>,  contains  matter  not  necessary  to  its 
compliiince  with  the  law.— Thomas  t.  Wilcox 
(S.  b.)  1072. 

Whetlfer  a  corporation  was  properly  organiz- 
ed to  autliori7.e  it  to  engage  in  the  business  it 
is  pursuing  cannot  be  raised  collaterally. — 
Thomas  v.  Wilcox  (S.  D.)  1072. 

The  right  of  action  against  promoters  of  a 
corporation  to  recover  illegal  profits  made  by 
them  hrld  to  be  one  at  law,  and  barred  in  six  ■ 
years,  under  Rev.  St.  1808,  f  4222,  and  not 
an  action  in  equity,  within  the  e.tception  of 
subdivision  7. — Pietsch  v.  Milbrath  (Wis.)  388. 

§    2.    Corporate  name,  seal,  domicile, 'b^- 
law*,  and  records. 

That  a  trade-name  used   by  a  firm   was   as-  ! 
sumed  in  good  faith  by  a  corporation,  without 
design  to  mislead  the  public,  held  no  defense  in  i 
an  action  to  enjoin  its  use. — Nesne  v.  Sundet 
(Minn.)  490.  i 

A  corporation  will  be  enjoined  from  using  a 
trade-name  lawfully  adopted  prior  theKto  by  a  I 
partnership  engaged   in  a  like  business  at  the 
same  place. — Nesne  v.   Sundet  Olinn.)  *B0. 

§   3.    Capital,  stoek,  and  dividends. 

TJndor  tlie  dii'p<'t  provisions  of  Code,  S  1626, 
no  holder  of  corporation  stock  as  collateral  se- 
curity is  liable  for  assessment  thereon. — ^lowa 
Nat,  Bank  v.   Cooper   (Iowa)  458. 

Payment  of  asses.sment  on  stock  by  pledgee 
holding  it  as  collateral  security  held  unauthor- 
ized and  unreasonable,  so  that  the  pledgee  was 
not  entitled  to  have  the  amount  paid  made  a 
superior  lien  on  the  stock. — Iowa  Nat.  Bank  v. 
Cooper  (Iowa)  4.')9. 

In  an  action  to  recover  certain  corporate 
stock,  evidence  held  to  support  a  finding  that 
the  stock  b<>lon?pd  to  plaintiff-. — Crawford  t.  EH. 
Dodge  Plaster  Co.  (Iowa)  479. 

At  common  law  a  corimration  has  no  lien  up- 
on the  shares  of  its  stockholders  for  debts  due 
from  them  to  tha  c«mpany,  and   tvcb   a  Uea 


of  its  members  on  account  of  debts  due  from 
them  may  be  created  by  the  articles  ot  im-or- 
porntiou  or  by  tiie  by-Uiws. — Dempster  Mfg. 
Co.  r.  Downs  (Iowa)  735. 

While  third  parties  are  not  bound  by  liens  m 
stock  created  by  by-laws  in  favor  of  a  corpora- 
tion, yet  they  are  bound  where  such  liens  an? 
created  by  the  articles  of  incori>oration. — Demp- 
ster Mfg.  Co.  X.  Downs  (Iowa)  7SS. 

§    4.    Members  and  stoekholdera. 

A  stockholder  of  a  corporation  held  entitled 
to  attend  a  stockholders'  meeting,  notrwitbstaod- 
ing  his  stock  had  not  been  transferred  on  (be 
books  of  the  corporation,  as  required  bv  Oomp. 
Laws,  i  7062.— NoUer  t.  Wright  (Mich.i  533^ 

On  an  issne  as  to  whether  the  capital  stock 
of  a  corporation  was  impaired,  contrary  to 
Comp.  Laws,  §  7057,  by  a  refundment  thereof 
to  stockhoMers,  the  e.ictstence  of  a  irnarantT 
that  the  corporate  assets  should  amoinii  to  i 
certain  sum  held  not  controlling. — American 
Steel  &  Wire  Co.  t.  Eddy  (Mich.)  578. 

Under  Comp.  Laws.  {  7057.  creditors  of  t 

corporation  may  follow  its  assets,  paid  as  divi- 
dends, legardless  of  the  question  of  good  faith. 
— American  Steel  &  Wire  Co.  T.  IiMdy  (Mich.) 
578. 

Person  held  a  stockholder  in  a  corpora  tiou, 
within  the  meaning  of  Comp.  Laws,  {  7t07. 
making  stockholders  to  whom  stock  h.is  been 
refunded  prior  to  the  payment  of  debts  li.n- 
ble  to  creditors. — American  Steel  &  Wire  Co. 
V.  Eddy  (JUch.)  578. 

A  complaint  which  sets  forth  that  several 
distinct  corporations  owned  a  majority  of  tbf 
stock  of  an  independent  company,  and  hare 
conspired  to  deprive  plaintiff  of  stock  owm-l 
by  him,  held  to  state  a  cause  for  equitable  r^ 
lief. — Anderson  y.  W.  J.  Dyer  &  Bro.  (Minn.i 
1061. 

Stockholders  of  a  corporation  held  entitled  to 
bring  action  in  their  names  to  set  aside  a  di- 
cree  foreclosing  mortgage  on  the  cori>oration's 
property,  its  officers  having  refusetl  to  br'y'~ 
the  action.— Whitney  v.  Hazzard  (S.   D.i  ">'">. 

i  5.    Offloers  and  af;ents. 

A  person  assisting  in  the  organization  of  a 
corporation  to  exploit  a  patent  owned  by  S. 
held  to  occupy  the  position  of  a  promoter  tow;inl 
the  corporation,  and  liable  to  account  to  it  fT 
money  received  for  his  services  in  that  bch.ilf 
from  S. — The  Telegraph  r.  Loetscher  (Iowa) 
773. 

Evidence  in  an  action  inTOlring  the  right  <•( 
a  bank  president  to  compensation  for  ofli(-i.il 
services  held  iusufltrient  to  warrant  a  submission 
to  the  jury  of  the  question  whether  there  was 
a  contract,  express  or  implied,  by  which  he 
was  entitled  to  such  compensation. — ^Lowe  v. 
Ring  (Wis.)  698. 

The  president  of  a  corporation  ciinnot  sue  on 
an  implied  contract  to  enforce  a  claim  for  serr- 
ices  as  such  officer,  where  he  is  a  stockholder 
or  director. — Lowe  v.  Ring  (Wis.)  698. 

t   6.     Corporate  powers  and  liabilities. 

The  same  rule  of  construction  applies  to  ar- 
ticles of  incorporation  adopted  in  pursuance  of 
general  laws  as  to  charters  granted  by  sajetial 
acts  of  the  I^epislature.— Dempster  Mfg.  Co.  v. 
Downs  (Iowa)  7;{5. 

Where  a  contract  is  under  tbe  seal  of  a  coi^ 
poration,  and  its  signature  and  that  of  its  of.- 
cers  is  undenied,  it  will  be  presujued  that  tbc 
officers  had  power  to  make  the  contract. — Wi-s- 
coiisin  Lumber  Co.  v.  Greene  &  W.  TeleDhoisc 
Co.  (Iowa)  742:  Citizens"  Nat.  Bank  v.  Same. 
Id.;   Security  Bank  v.  Same,  Id. 


V.  fJreeue  &  >\.  Telepuone  Oo.  (Iowa)  742; 
t'itiisens'  Nat.  Bank  v.  Same,  Id.;  Security 
Uunk  T.  Same,  Id. 

.V  corporation  may  Kunranty  dividends  upon 
its  stock. — WiscoDsiu  Lumber  Co.  v.  Greene  Si 
W.  Teleplione  Co.  (Iowa)  742;  Citiiens'  Nat. 
Huuk  T.  Same,  Id.;   Security  Bank  v.  Same,  Id. 

A  corporation  which  agreed  to  give  stock- 
holders certain  privileges  could  not  retain  the 
stockholder's  money  and  gay  that  its  otHcers 
had  no  authority  to  make  the  agreements. — 
■\Viaconsin  Lumber  Oo.  v.  Greene  &  W.  Tele- 
phone Co.  (Iowa)  742:  Citieeas'  Nat.  Bank  t. 
Smite,  Id.;   Security  Bank  v.  Same,  Id. 

When  a  corporation  has  received  the  benefits 
growing  out  of  a  contract,  it  will  be  enforced 
aKoinst  it,  nnless  it  was  entered  into  through 
fraud,  or  there  are  oonsideratiouB  of  public 
policy  involved. — Wisconsin  Lumber  Co.  v. 
<Jre<>ne  &  W.  Telephone  Co.  (Iowa)  742;  Oiti- 
zenK*  Nat.  Bank  v.  Same,  Id.;  Security  Bank 
V.  Same.  Id. 

lu  order  that  stockholders  may  in  equity  set 
aside  ultra  vires  acts  done  by  a  corporation, 
which  the  corporation  itself  may  not  take  ad- 
vantage of,  it  must  be  shown  that  the  conduct 
of  the  officers  or  directors  worked  a  substantial 
injury. — Wisconsin  Lumber  Co.  v.  Greene  & 
\V.  Telephone  Co.  (Iowa)  742;  Oitlaens'  Nat. 
Bauk  V.  Same,  Id.;   Security  Bank  t.  Same,  Id. 

In  the  absence  of  charter  restrictions,  a  cor- 
poration has  power  to  make  valid  contracts  for 
the  repurchase  of  its  own  stock. — Wisconsin 
Kuinbcr  Co.  v.  Greene  &  W.  Telephone  Co. 
(Iowa}  742;  Citizens'  Xat.  Bank  v.  Same,  Id.; 
s>ecurity  Bank  v.  Same,  Id. 

Atn^eement  by  corporation  to  repurchase  stock 
from  certain  Btockholder.s  held  not  against  pub- 
lic policy;  there  being  no  fraud,  and  the  cor- 
poration not  being  insolvent. — Wisconsin  Lum- 
ber Co.  v.  Greene  &  W.  Telephone  Co.  (Iowa) 
742;  Citicens'  Nat.  Bank  v.  Same,  Id.;  Se- 
curity Bank  v.  Same,  Id. 

An  independent  action  in  equity  hdd  to  lie 
to  set  aside  a  decree  obtained  IJy  fraud. — Whit- 
ney V.  Ilazzard  (S.  D.)  846. 

Facts  held  to  show  •  course  of  business  deal- 
ing by  an  agent  sufficient  to  create  an  ap- 
parent authority,  which  might  be  relied  on  by 
one  dealing  with  the  principal. — Bataviiin  Bank 
V.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co.  (Wis.) 
«X7.   • 

The  secretary  and  treasurer  of  a  hotel  coriw- 
ration  held  to  have  authority  to  effect  a  surren- 
der of  a  lease  of  the  hotel  ooaipany's  property. 
— Commercial  Hotel  Co.  v.  Brill  (AVia.)  1101. 

i  7.     Insolvency  and  r«eetv«rs. 

A  petition  held  not  to  state  facts  sufDcient  to 
aufliorize  appointment  of  receiver.— Smiley  v. 
Sioux  Beet  Syrup  Co.  (Neb.)  2.'>3. 

i    8.    Dlssolntloii  and  f  orf  eltnra  of  f  ran* 
ohiaa. 

T>ftws  lOO.'J,  p.  27.5,  e.  20.  §  9,  authorizing 
the'State  Banking  Board  to  revoke  a  certificate 
of  an  installment  investment  company,  held  not 
niMiinstitutional  as  giving  the  State  Banking 
Board  arbitrary  powers. — State  v.  Northwest- 
ern Trust  Co.  (Neb.)  14. 

(  9,    Foreign  corporations. 

A  nonresident  cori>oration  held  not  doing  busi- 
ness within  the  state  in  violation  of  Gen.  I.nws 
lW)a,  pp.  08,  71,  cc.  <)0,  70,  presci-iliiug  cer- 
tain conditions  on  which  foreign  corporations 
may  do  business  in  the  state. — Bock  Island 
Vlow  Co.  v.  Peterson  (Minn.)  61«^. 

\  foreign  corporation  doing  business  in  the 
ftiite  will  be  presumed  to  have  complied  with 


Of  assessment  of  taxes,  see  "Taxation,"  (  4. 

CORROBORATION. 

Of  female  in  rape  prosecution,  see  "Rape,"  t  2. 

COSTS. 

Execution  for  collection  of  without  notice,  see 

"Execution,"  $  1. 
Necessity  of  motion  for  retaxation  of  costs  for 

purpose  of  review  of  taxation  of,  see  "Appeal 

and  Error,"  8  ft. 
Restraining    execution    for,    see    "Execution," 

*  2. 

In  parOeular  actions  or  proceedings. 

See  "Mandamus,"  i  3. 

For  violation  of  decree  restraining  liquor  nui- 
sance, see  "Intoxicating  Liquors,     {  4. 

Inquisition  of  lunacy,  see  Insane  Persons," 
K.l. 

Probate  proceedings,  see  "Wills,"  J  4. 

i    I.    Peraona,  property,  and  f  nnds  liable. 

A  party  who  has  voluntarily  intervened,  and 
afterwards  dismisned  his  petition  of  interven- 
tion, is  not  thereafter  within  the  jurisdiction  of 
the  court. — Guinn  v.  Iowa  &  St.  L.  R.  Co. 
(Iowa)  94. 

f   S.    Saanrlty  Cor  payatent. 

Failure  of  nonresident  plaintiffs  to  give  ae- 
curity  for  costs  in  justice's  court  held,  on  error 
to  the  circuit  court,  not  jcause  for  reversal  of 
judgment  for  plaintiffs  in  the  justice's  court. — 
Hir*  V.  Fisher  (Mich.)  48. 

I   8.    AjBonat,  rate,  and  ItenM. 

It  is  within  the  discretion  of  the  trial  court 
to  allow  a  witness  properly  subpoenaed  mileage 
for  the  distance  actually  traveled  by  him  to  at- 
tend.— Perry  v.  Howe  Co-op.  Creamery  Co. 
(Iowa)  150. 

The  fees  of  witnesses  who  attended  to  give 
testimony  on  cei-taiu  issues  were  properly  taxed 
in  favor  of  defendant  on  dismissal  of  action, 
though  the  theory  of  the  trial  rendered  the  tes- 
timony immaterial. — Merriam  v.  Johnson  (Minn.) 
308. 

§   4.    On   appoal   or   error,   and   on   new 
trial  or  motion  therefor. 

The  expense  of  settling  a  bill  of  exceptions 
in  the  district  court  is  taxable  as  costs  in  that 
court,  to  be  adjudged  against  the  unsuccessful 
party  in  the  final  determination  of  the  litiga- 
tion.— Pettis  V.  Green  River  Asphalt  Co.  (Neb.) 
33;{. 

Un  dismissal  of  an  appeal  from  an  order 
wliich  is  not  appealable,  respondent  is  entitled 
to  costs.— -Tracy  v.  Scott  (N.  D.)  905. 

CO-TENANCY. 

See  "Tenancy  in  (Common." 

COUNTERCLAIM. 

See  "Set-off  and  Counterclaim." 

COUNTIES. 

Riiactment  of  statutes,  see  "Statutes."  $  1. 
Mandamus  to  county  officers,  see  "Mandamus," 
«  2. 

g    1.    Government  and  ofloera. 

tender  Gen.  St.  181>4,  §  C47,  providing  that 
petition  for  a  change  of  the  county  seat  shall 
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be  accompanietl  by  the  affidavit  or  affidavits  of 
not  less  than  two  of  the  signers  tliereof,  stating 
certain  facts,  it  is  not  a  jurisdictional  pre- 
requisite that  the  affidavits  include  a  statement 
that  the  parties  executing  the  same  are  sigu- 
ers  of  the  petition. — Foss  v.  Board  of  Com'rs 
of  Roseau  County  (Minn.)  71. 

Under  Gen.  St.  1884,  {  647,  providing  that 
public  notice  of  intention  to  circulate  a  peti- 
tion for  change  of  the  couuty  seat  shall  be  giveii 
by  the  publication  thereof  in  oue  or  more  news- 
papers of  the  county,  publication  in  only  oue 
newspaper  is  suffloient. — Foss  v.  Board  of 
Com'rs  of  Roseau  County  (Minn.)  71. 

I  2.    Flaoal    management,    pnbUo    debt, 
■eonrltlea,  and  taxation. 

In  an  action  to  enjoin  the  erection  of  a  conrt- 
honse  and  the  issuing  of  county  bonds  or  war- 
rants to  pay  for  the  same,  in  determining  the 
debt  limit  of  the  county,  ditch  bonds  held  not 
to  be  considered. — Johnson  v.  Board  of  Com'rs 
of  Norman  County  (Minn.)  180. 

Where  a  county  board  is  contracting  tor  the 
erection  of  a  couithoiise  at  a  price  exi-eeiling 
the  debt  limit,  and  intends  to  issue  count.v  war- 
rants, held  a  mere  evasion  of  the  statutory 
debt  limit. — Johnson  v.  Board  of  Com'ra '  of 
Norman  County  (Minn.)  180. 

i   3.    Actions. 

An  action  against  a  county  before  diaallo!W- 
ance  of  claim  held,  under  Code,  §  3528,  prema- 
turely brought. — Little  v.  Pottawattamie  Coun- 
ty (Iowa)  752. 

Code,  i  3528,  relating  to  presentment  of  claim 
against  a  county,  held  to  apply  to  claims  for 
torts. — Little  v.  Pottawattamie  County  (Iowa) 
752. 

Under  Code,  I  3(U1,  held  proper,  in  an  ac- 
tion against  a  county  for  personal  injuries,  to 
permit  plaiutiff  to  tile  an  amendment  setting 
up  the  rejection  of  his  claim  after  it  had  been 
filed,  under  section  352S,  though  it  had  not 
been  acted  on  by  the  supervisors  when  the  ac- 
tion was  originally  commenced. — Little  v.  Pot- 
tawattamie County  (Iowa)  752. 

In  an  action  to  recover  for  a  balance  due 
plaintiff  for  frescoing  the  halls  of  a  courthouse 
and  city  hall,  evidence  held  to  show  that  the  em- 
ployment to  do  the  work  was  authorized  by  com- 
mittee having  charge  of  the  building. — Webber 
v.  Board  of  Com'rs  of  Ramsey  County  (Minn.) 
296. 

COUNTY  SEAT. 

See  "Counties,"  f  1. 

COURT  COMMISSIONERS. 

Where  defendant  was  iu  possession  as  plain- 
tiff's tenant,  the  title  to  the  land  could  not  be 
drawn  in  controversy  in  an  action  before  a  cir- 
cuit court  commissioner  to  evict  defendant. — 
Meeske  v.  Miller  (Mich.)  52. 

COURTS. 

See  "Admiralty,"  $  1 ;    "Court  Commissioners." 

Clerks,  see  "Clerks  of  Cojirts." 

Contempt  of  court,  see  "Contempt" 

Judges,  see  "Judges." 

Judicial  notice  of  records  of,  see  "Evidence," 
8  1. 

Jurisdiction  of  bastardy  proceedings,  see  "Bas- 
tards," §  3. 

Jurisdiction  of  contempt  proceedings,  see  "Con- 
tempt," I  1. 

Jasticcs'  courts,  see  "Justices  of  the  Peace." 

Mandamus  to  inferior  courts,  see  "Mandamus," 
i2. 


Province  of  court  and  jury,  see  "Trial."  S  7. 
Review  of  decisions,  see  "Appeal   and   F.rr>i.-." 
Right  to  review  action  of  party  tribunals  as  ri 

candidates  for  office,  see  "Klections."  i  1. 
Ri^ht  to  trial  by  jury,  see  "Jury,"  §  1. 
Trial  by  court  without  jury,  see  ""Trial."  i  l:i 
Trial  by  jury  of  disputed  questions  on  app*;'! 

from  probate  court,  see  "Jury,"  8  !• 

i    1.    Establishment,    organisation,    asi 
procednre  In  eeneral. 

Under  Code  1897,  H  254.  260,  275.  »'">.  i 
reporter  of  the  superior  court  is  entitle.1  t" 
compensation  for  the  time  that  he  is  under  tli- 
control  and  direction  of  the  court,  and  his  Hl-i 
to  compensation  is  not  limited  to  the  time  tint 
he  is  actually  employed  in  reporting  testinxniy. 
— Ferguson  v.  Pottawattamie  County  (lowiii 
733. 

A  clause  in  an  official  syllabus,  not  cont.-iii:  ! 
in  the  opinion,   but  evidently  ejected   into  thr 
syllabus   by   inadvertence,    is   obiter    dictum.  -      i 
Wilson  T.  Ulysses  Tp.  of  Butler  County  iNti'.i      ! 
986. 

The  Supreme  Court  is  bound  by  the  <••  l- 
struction  of  the  extradition  laws  adopte-l  '  v 
the  Supreme  Court  of  the  United  States. — Va 
parte  Dcnnison  (Neb.)  1045;  Dennison  v.  Chrir- 
tian.  Id. 

i    2.    Courts  of  general  original  Jnrisdle- 
tlon. 

A  suit  to  foreclose  a  land  contract,  on  whi'  "i 
there  remains  unpaid  a  sum  less  than  $100.  h'ii 
to  involve  a  controversy  as  to  property.  wi:li.a 

j  Comp^  Laws,  i  435,  relating  to  the  juri.<di>'ti<  ■.. 

I  of  chancery  courts. — Sands  &  Maxwell  Lum- 
ber Co.  V.  Gay  (Mich.)  53. 

I  3.     Conrts  of  probate  Jnrlsdletlon. 

Under  Gen.  St.  1894,  (  4730.  the  pn>t..-^ 
court  cannot  modify  its  judgment  after  i..^' 
time  has  expired  for  taking  an  appeal  thcro- 
from,  except  in  cases  as  provided  by  Gen.  St. 

I  1894,   S   5267.— In   re   Phelps'   Estate   (Miuu.i 

,  406 ;   Tomlinson  v.  Phelps,  Id. 

{   4.    Cononrrent  and   conUetlag   Jnrlf 
diction,  and  oomity. 

An  action  to  determine  the  vatidits'  of  a  (»n- 
tract  between  a  city  and  a  paving  oonip.in.v. 
and  for  an  injunction,  held  not  barrcil  It  ,>n 
action  by  the  paving  company  against  thp  i  'fy 
to  recover  on  the  contract  so  far  as  it  lins  I>-^l 
performed. — Pnttprson  v.  Barber  Asphalt  P»v. 
Co.  (Minn.)  1064. 

COVENANTS. 

In  insurance  policies,  see  "Insurance,"  i  6. 
Jurisdiction  of  justice  of  action  for  brca<-h.  <" 

"Justices  of  the  Peace,"  5  1. 
Parol  or  extrinsic  evidence,  see  "Evidence."'  ?  * 

{    1.    Actions  for  breacb. 

Id  an  action  for  breach  of  covenants  of  war- 
rnnty  in  a  deed,  the  grantee  under  the  <\i- 
dence  held  entitled  to  maiutain  the  suit. — X-w- 
burn  V.  Lucas  (Iowa)  730. 

In  an  action  on  a  covenant  of  warranty.  tt»! 
measure  of  damages  held  the  value  of  the  cr;>«- 
ing  crops  at  the  time  of  the  conveyan<'e.— N-n- 
burn  V.  Lupas  (Iowa)  730. 

X  deed  construed,  and  held  not  to  auil'oriie 
the  grantee  to  claim  damages  on  account  <if 
taxes. — Newbum  v.  Lucas  (Iowa)  730. 

COVERTURE. 

See  "Husband  and  Wife." 


CREDIBILITY. 

Of  witness,  see  "Witnesses,"  f  4. 
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CREDITORS.  ' 

See  "AAignments  for  Benefit  of  Creditors"; 
"Bankruptcy" ;    "Fraudulent  CSonveyanoeB." 

Of  testator,  see  "Wills,"  g  6. 

Remedies  against  surety,  see  "Principal  and 
Surety,"  {  4. 

Biglits  and  remedies  of  sniety,  see  "Principal 
and  Surety,"  §  5. 

Rights  as  to  chattel  mortgage  by  debtor,  see 
"Chattel  Mortgages,"  $  4. 

Right  to  proceeds  of  insurance  policy,  see  "In- 
surance," i  10. 

Subrogation  to  rights  of  creditor,  see  "Subro- 
gation." 

CRIMINAL  CONVERSATION. 

See  "Husband  and  Wife,"  i  7. 

CRrMINAL  LAW. 

See  "Grand  Jury";  "Malicious  Prosecntion," 
i  1. 

Conviction  of  offense  included  in  that  charged, 
see  "Indictment  and  Information."  i  3. 

Examination  of  witnesses,  see  "Witnesses,"  §  3. 

Kxtradition  of  persons  accused,  see  "Extradi- 
tion." 

False  charge  of  crime,  see  "Libel  and  Slander," 
8  4. 

Fines,  see  "Fines." 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Prisons,  see  "Prisons." 

Privilege  of  witness  as  to  testimony,  see  "Wit- 
nesses," J  3. 

Searches  and  seizures,  see  "Searches  and  Sei- 
zures." 

Waiver  of  right  to  trial  by  jury,  see  "Jury," 
§  1. 

Offenses  by  particular  classes  qf  partiet. 

See  "Physicians  and  Surgeons." 
Particular  offenses. 

See  "Burglary";  "Contempt";  "False  Pre- 
tenses" ;  "Homicide" ;  "Larceny" ;  "Libel 
and  Slander,"  |  4;  "Nuisance,"  §.2;  "Ob- 
scenity" ;  "Obstructing  Justice" :  "Rape" ; 
"Robbery";    "Seduction,"  f  1;    "Sodomy." 

Abandonment  of  wife,  see  "Husband  and 
Wife,"  g  5. 

Bastardy,  see  "Bastards,"  i  3. 

Keeping  or  resorting  to  disorderly  house,  see 
"Disorderly  House. 

Offenses  against  liquor  laws,  see  "Intoxicating 
Liquors,"  S  3. 

Placing  obstruction  on  railroad  tracks,  see 
"Railroads,"  i  3. 

Kcnioval  of  records,  see  "Records." 

Unauthorized  practice  of  medicine,  see  "Physi- 
cians and  Surgeons." 

I    1.    Venue. 

The  aftidavits  supporting  the  resistance  to  an 
application  for  change  of  venue  in  a  criminal 
case  because  of  excitement  or  prejudice  in  the 
county  are  not  required  by  statute  to  negative 
any  relationship  between  the  affiants  and  the 
coiiiplnining  witness. — State  v.  Icenbice  (Iowa) 
273. 

Prosecution  for  abandonment  of  wife  must 
be  in  the  county  where  the  parties  resided  at 
the  time  of  their  separation  and  where  the 
■wife  was  residing  when  the  act  occurred. — 
Cuthbertson  r.  State  (Neb.)  1031. 

I  2.  Preliminary  ooatplatnt,  AfidsTlt, 
warrant,  examination,  eommlt- 
ment.  and  summary  trial. 

Record  ftc/rf  to  show  a  legal  preliminary  ei- 
nmination.— State  y.  Fordham  (N.  D.)  888. 


I  3.     Arralcnment  and  pleas,  and  nolle 
proseqni  or  dlsoontlnnanoe. 

Id  proceedings  to  punish  accused  for  violating 
a  decree  restraining  him  from  selling  liquor  ex- 
cept in  accordance  with  law,  the  recital  in  the 
opinion  of  the  court  held  to  show  the  entry  of 
plea  of  guilty. — Beatty  v.  Roberts  (Iowa)  462. 

An  accused,  charged  with  violating  a  de- 
cree restraining  bim  from  selling  liquor  ex- 
cept in  acjcordance  with  law,  held  not  entitled 
to  withdraw  his  plea  of  guilty,  entered  pur- 
suant to  a  stipulation. — ^Jeatty  v.  Roberts 
(Iowa)  462. 

Under  Code,  g§  5357,  5432,  an  accused,  char- 
ged with  violating  a  decree  restraining  him 
from  selling  liquor,  held  not  entitled  to  with- 
draw his  plea  of  guilty  after  judgment  was 
pronounced.— Beatty  y.   Roberts   (Iowa)  W2. 

I   4.    Evidence. 

On  a  prosecution  for  sodomy,  held  proper  to 
admit  records  of  accused's  standing  in  school. 
—State  V.  McGruder  (Iowa)  646. 

On  a  prosecution  for  sodomy,  held  error  to 
sustain  an  objection  to  a  question  put  to  the 
father  of  accused  as  to  whether,  in  his  judg- 
ment, accused  was  capable  of  distinguishing  be- 
tween right  and  wrong. — State  v.  McGruder 
(Iowa)  646. 

Where  prosecutrix  was  not  constant  in  her  ac- 
cusation that  defendant  was  guilty  of  rape,  her 
deposition  ^ven  before  a  magistrate  was  ad- 
missible to  impeach  her  at  the  trial,  but  not  as 
substantive  evidence  of  the  crime  charged. — 
i  People  v.  Miner  (Mich.)  536. 

Written  statement  of  a  third  party  that  he 
was  guilty  of  the  crime  of  which  defendant  was 
accused,  not  sworn  to,  lield  inoonipctcnt. — Mays 
V.  State  (Neb.)  979. 

I   6.    —  Facts  la  Isane  and  relevant  to 
issnes,  and  res  cestse. 

Statement  of  defendant,  at  the  time  of  his 
intercourse  with  prosecutrix,  as  to  intercourse 
with  another,  held  admissible  as  res  gestae. — 
State  V.  Bebb  (Iowa)  189. 

I     In  an  action  for  statutory  rape,  admission  of 

,  evidence   that  defendant   removed    prosecutrix 

from   her    home    and   concealed   her,    when   he 

knew  she  was  wanted  as  a  witness,  held  admis- 

.  sible.— Blair  v.  State  (Neb.)  17. 

!  Evidence  is  admissible  to  show  that  accused 
I  has  threatened  or  assaulted  a  witness,  or  en- 
'  deavored  to  prevail  on  him  to  abscond. — Blair 
;  V.  State  (Neb.)  17. 

In  a  criminal  prosecution,  any  attempt  by  de- 
fendant to  stifle  the  prosecution  or  prevent  a 
, -trial   by   flight   may   be   considered  against  de- 
,  fendant. — Woodruff  v.  State  (Neb.)  1114. 

!  {   6.    — —  Admissions,   declarations,  and 
hearsay. 

I  Declarations  of  prosecutrix,  made  when  de- 
]  fendant  was  brought  before  her,  that   he  was 

her   assailant,    hrlil    not   admissible. — State    v. 

Egbert  (Iowa)  191. 

Testimony  of  a  'witness  that  a  third  person 
.  had  stated  to  him  that  he  was  guilt.v  of  the 
'  crime  was  field  hearsay. — Mays  v.  State  (Neb.) 
979. 

I  7.    —  Acts  and  declarations  of  con- 
spirators and  eodefendants. 

Evidence,  on  a  trial  for  breaking  and  enter- 
ing, of  the  borrowing  of  a  chisel  by  a  co-conspir- 
■  ator,  held  admissible. — State  t.  Donavan  (Iowa) 

1122. 

'  On  a  trial  for  breaking  and  entering  a  cer- 
tain house,*AfW,  that  possession  by  dofcndiint 
and  others  of  property  stolen  from  other  hoii.scs 
I  was  admissible  as  tending  to  show  a  cimsi.iriic.v 
I  between  them  to  break  and  enter  for  rlie  pur- 
I  pose  of  larceny. — State  v.  Donavan  I  Iowa)  122. 
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;  8.     — —  Confeaalom.  | 

The  fact  that  defendant  at  the  time  of  mak- 
ing the  confession  was  in"cuatody  does  not  show  . 
that    it    was    involuntary. — State    v.    Icenbice  ■ 
(Iowa)  273.  1 

Where  the  confession  appears  to  have  been  ; 
free  and  voluntary,  the  burden  is  on  defendant 
to  show  coercion  or  inducement. — State  v.  Icen-  | 
bice  (Iowa)  273. 

{  9.    —  Weiglit  and  •mfflcieney.  | 

On  trial  for  uttprini;  a  forged  check,  the  iden- 
tirication  held  sufBcient  to  stixtain  a  conviction. 
—Mays  v.  State  (Xeb.)  970. 

Evidence  necessary  to  establish  an  alibi. — 
Mays  v.  State  (Neb.)  979. 

i  10.   nme  of  trial  and  oontlnmanoe. 

A   continuance   will    not   be   granted    on   the  { 
!ri'iiund  of  surprise,   where  a  large  number  of  | 
witnesses   were   present    in   the    courtroom    to 
testify    as    to    the    specific    matter. — Blair    v. 
State  (Neb.)  17.  | 

An  affidavit  for  continoance  for  absent  wit-  I 
ness  held  insufficient,  where  it  fails  to  disclose  : 
the  grounds  of  belief  as  to  what  witness  will  | 
testify  to.— State  v.  Carroll  (N.  I).)  317.  ', 

Sll.  TriaL 

In  a  prosecution  for  keeping  a  disorderly ; 
house,  an  explanation  bj-  the  court  of  a  qnes- , 
tion  propounded  to  a  witness  hriri  not  error. —  . 
State  v.  Steen  (Iowa)  96. 

In  a  prosecution  for  keeping  a  disorderly 
house,  a  clerical  error  in  an  instruction  held  not 
misleading. — State  v.  Steen  (Iowa)  OC. 

In  a  criminal  prosecution  a  failure  to  instruct 
that  defendant  cannot  be  convicted  on  his  own 
confession,  not  made  in  open  court,  held  not  er- 
ror.— State  V.   Icenbice  (Iowa)  273. 

Improi)er  remarks  by  the  prosecuting  attor- 
ney held  not  ground  for  reversal. — State  v.  Waiv 
ren  (Iowa)  608. 

An  instruction  as  to  reasonable  doubt  held  not : 
reversible   error,   in   connection   with    other  in- 
structions   stating    the    distinction    between    a 
reasonable  doubt  and  a  vague,  imaginary  doubt. 
—State  V.  Newman  (Minn.)  499. 

An  objection  to  the  appearance  of  private 
counsel  to  assist  the  county  attorney  must  be 
supported  by  some  showing  that  the  county  at- 
torney did  not  reiiuest  or  require  any  assist- 
ance.— Blair  v.  State  (Neb.)  17. 

A  general  objection  to  the  appearance  of 
counsel  to  assist  the  prosecuting  attorney,  made 
during  the  trial  and  without  any  showing  to 
support  it.  was  properly  overruled. — Blair  v. 
State  (Neb.)  17. 

It  is  within  the  sound  discretion  of  the  court 
to  permit  a  party  to  reopen  his  case  and  intro- 
duce further  evidence. — Blair  v.  State  (Neb.)  17. 

Tn  a  criminal  prosecution,  a  request  by  the 
juiIrc  that  counsel  discontinue  cross-examination 
along  a  line  which  had  been  held  improper  was 
not  error. — Woodruff  v.  State  (Neb.)  1114. 

{ 12.  Jademeat,      •eaianee,      aad      final 
oomiuitinent. 

Under  Pub.  Acts  1003,  p.  1(58,  No.  136,  §  1, 
held,  that  the  court  is  not  required  to  fix  a 
maximum  sentence,  where  the  statute  fixes  tha 
ninximum  number  of  years  tor  the  crime. — In 
r*  Campbell  (.Mich.)  820. 

}  13.    Appeal  and  error,  and  oertiorari. 

AVliore  portiiiii  of  bill  of  exceptions  relating 
to  UM-  of  improiicr  lnn|{iiaKe  by  prosecuting  at- 
torney was  stri<ken  from  the  bill,  and  affidavits 
of  bystanders  to  the  efTcct  that  such  language 
was  used  were  controverted  by  other  affld.ivits, 
fact  that  language  was  use!  held  not  sufficiently 
psiiiblishcd  on  appeal.- — State  v.  Steen  (lowa^ 
W. 


Appeal,  whtee  motion  in  arrest  was  sustained 
and  motion  for  judgment  of  acquittal  was  over- 
ruled, held  an  appeal  from  an  intermediate  or- 
der, which  must  be  dismissed,  under  Code,  i 
5448.— State  v.   GallaugUer  (Iowa)   193. 

%  14.  —   Presentation    and    reaerratloa 
in    lower    oonrt    of    gronmdm    at 

revleiv. 

The  swearing  of  the  jury  in  a  criminal  prot«- 
cution  before  defrndant  had  exhausted  his  per- 
emptory challenges  is  not  reversible  error,  where 
defendant  did  not  object  or  except  to  the  swear- 
ing of  the  jury. — State  v.  Icenbioe  (Iowa)  273. 

Misconduct  of  the  trial  judge  in  a  proseontit'C 
cannot  be  considered  on  appeal,  when  not  ol-- 
jected  to  or  excepted  to  on  the  trial. — State  v. 
Warren  (Iowa)  508. 

§  15.   BeTiew. 

In  a  prosecution  for  keeping  a  dis^inlerlv 
house,  defendant  held  not  prejudiced  by  the  an- 
swer to  an  objectionable  question.— -State  v. 
Steen  (Iowa)  06. 

Where  appellant's  abstract  did  not  puri)«»rt  to 
contain  all  of  the  evidence,  and  the  statement 
that  it  contained  all  the  evidence  necessary  wa» 
denied,  it  will  be  presumed  that  the  instructions 
and  rulings  on  evidence  were  correct. — ^tate 
V.  Thompson  (Iowa)  109. 

The  repeating  by  the  county  attorney  of  a 
statement  after  objection  to  it  had  been  sus- 
tained held  not  ground  for  reversal. — State  v. 
Donavan  (Iowa)  122. 

On  a  trial  for  breaking  and  entering,  hrld. 
that  admission  of  evidence  of  a  co-couspiraior 
offering  goods  for  sale,  and  of  bis  statements 
then  made,  in  defendant's  absence,  was  harm- 
less.— State  V.  Donavan  I  Iowa)  J  22. 

Use  of  incorrect  name  of  witness,  in  notice, 
under  Code,  §  5373.  of  names  of  witnesses  in  a 
criminal  case,  held  without  prejudice  to  de- 
fendant.— State  V.  Anderson  (Iowa)  201. 

Any  error  in  excluding  answer  of  impeachioj; 
witness  to  question  asked  by  defendant  on  cros?- 
examinatiou  held  without  prejudice  to  defend- 
ant.— State  V.  Anderson  (Iowa)  201. 

In  the  absence  of  an  abuse  of  discretion  hy 
the  trial  judge  (Code,  §  5348),  the  Supreme 
Court  will  not  interfere  with  a  ruling  on  an  ap- 
plication for  change  of  venue  in  a  criminal  case. 
— State  v.  Icenbice  (Iowa)  273. 

In  a  prosecution  for  homicide  by  strychnine 
poisoning,  tiie  overruling  of  an  objection  tu 
a  hyjiothctical  question  asked  of  the  chewiM. 
containing  a  symptom  claimed  not  to  have  l<*^ra 
proved,  held  not  prejudicial.- — State  v.  Uol>iaM>u 
(Iowa)  634. 

The  overruling  of  an  objection  to  a  hypothet- 
ical question  containing  alleged  unproved  ele- 
ments held  not  prejadicial. — State  t.  Robinson 
(Iowa)  (534. 

On  a  trial  for  statutory  rape,  the  fact  that 
the  prosecuting  witness  was  examined  as  to  her 
evidence  at  a  preliminary  trial  was  no  ground 
for  reversal. — Blair  v.  State  (Neb.)  17. 

That  a  single  clause  of  an  instruction  is  in- 
complete Arid  not  ground  for  reversal,  if  whole 
I>aragraph  is  clear  and  certain. — Blair  v.  State 
(Neb.)  17. 

Though  an  instruction  on  reasonable  doubt 
may  not  be  in  form  approved  by  the  <-ourt.  it  is 
not  ground  for  reversal. — Mays  v.  State  (Neb.l 

079. 

Where  the  evidence  as  to  the  abandonment  of 
a  wife  is  conflicting,  the  Supreme  Court  wi;l 
not  pass  (lu  its  snlBciency. — Cuthbertson  v. 
State  (.\el).>  1(«1. 

Where  the  evidence  for  defendant  in  a  proj:,' 
cution  for  statutory  rape  indisputably  snowed 
that  at  the  time  of  the  offense  accused  wa<i  a 
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iiarried  man,  evidence  by  the  prosecutrix  tend- ; 
iijr  to  prove  the  tiame  fact  was  harmless. —  ' 
.Noodruff  V.  State  (Neb.)  1114. 

i  16.  Pnnlahmeni     and     preTentloii     of 
orlme. 

Where  a  convict,  who  had  been  twice  pre- 
•iously  sentenced,  was  sontence<l  to  ^0  years 
or  larceny,  it  wonld  be  presumed  that  the 
iinximum  punishment  of  5  years  was  imposed 
or  the  larceny,  ami  that  the  remainder  of  tlic 
ieutencu  was  properly  imposed,  under  Couiii. 
-uws,  ii  11,780,  11,78G.— In  re  Butler  (Mkh.) 

f 'on>p.  Laws,  {  2112,  providing  for  the  al- 
ownnce  of  good  time  to  prisoners,  held  not 
o  rt'peal  sections  11,785,  11,786,  relating  to  the 
iiil>(jsitiou  of  additional  puuiKlinient  on  habit- 
liil  (.-liminals. — In  re  Butler  (Mich.)  (>30. 

The  determinate  sentence  law  held  repealed 
:iy  Indeterminate  Sentence  Law  (Pub.  Acts 
IIM'.-?.  p.  171,  No.  136)  i  10.— In  re  Campbell 
-Mich.)  826. 

The  indeterminate  sentence  law  held  author- 
zed  bv  Const.  Anieml.  Pub.  Acts  1003,  p.  452. 
—In  re  Camplicll  (.Mich.)  820. 

Rev.  St.  18i^,  {  4386,  prohibiting  the  placing 
jf  ol>!<tniction8  on  railroad  tracks,  held  not  to 
;)ro\  ide  for  excessive  or  unusual  punishment. — 
State  v.  Bisping  (Wis.)  S.'ia 

CROPS. 

[{anting  on  shares,  see  "Landlord  and  Tenant," 

«  .-). 

Unmatnred  crops,  receiving  nourishment  from 
Hip  soil,  pass  with  a  conveyance  Of  the  land. — 
Newburn  v.  Lucas  (Iowa)  730. 

A  trespasser  who  plants  a  crop  on  land  in  the 
rightful  possession  of  another  na«  no  right  to 
liiirvest  the  same,  and,  if  he  does  so.  he  is 
liable  therefor  in  an  action  of  trover,— Stebbins 
r.  Deniorest  CMich.)  528. 

CROSS-EXAMINATION. 

See  "Witnesses,"  $  3. 

To  show  interest  or  bias  of  witness,  see  "Wit- 
n<>.'<ses,"   {  4. 

CRUELTY. 

iTround  for  diTorce,  see  "Divorce,"  f  2. 

CURTESY. 


See  "Dower.' 


CUSTODY. 


Of  child,  see  "Bastards,"  {  2;    "Divorce,"  f  5; 
"Guardian  and  Ward,"  $  1. 

CUSTOMS  AND  USAGES. 

Tudiclal  notice  of,  see  "Evidence,"  {  1. 

Evidence  of  custom  is  inadmissible  to  vary 
or  contradict  the  express  terms  of  a  contract.^ 
I'onify  v.  Murray  (Minn.)  COO. 

In  an  action  for  injuries  from  an  electric 
wire,  negligently  cnt  and  left  by  a  house 
mover,  a  question  calling  for  defendant's  custom 
in  removing  such  wires  held  inadmissible. — 
Nagle  v.  Hake  (Wis.)  409. 

A  witness  held  not  entitled  to  testify  as  to 
i  custom  as  to  the  removal  of  electric  wires 
in  tlie  way  of  a  house  being  moved,  in  the  ab- 
M-Mce  of  evidence  showing  his  knowledge  of 
■iucli  custom. — Xagle  v.  Bake  (Wis.)  409. 

A  liical  custom,  to  be  available  in  the  con- 
^trnctiuu  of  a  contract,  must  have  been  known 


by  the  parties,  or  so  general  that  they  are 
presumed  to  have  known  thereof. — John 
O'Brien  I./amber  Oo.  t.  Wilkinson  (Wi«.)  1060. 
Evidence  of  general  custom  is  admissible  to 
explain  a  written  contract  actually  made. — 
John  O'Brien  Lumber  Co.  v.  Wilkinson  (Wia.) 
1050. 

CY  PRES  DOCTRINE. 

Application  of  doctrine  to  charitable  gifts  and 
trusts.  Bee  "CharitioB,"  i  2. 

DAMAGES. 

Civil  damages  for  sale  of  liquors,  see  "Intoxi- 
cating  Liquors,"   {   5. 

Compensation  for  property  taken  for  public 
use,  see  "Eminent  Domain,"  J  2. 

Special  interrogatories  in  action  for,  see  "Trial," 
I     §  12. 

'  Damages  for  particular  injuries. 

See  "Assnnlr  and  Battery,"  f  1;  "Death,"  (  1; 
I  "Libel  and  Slander,"  |  8;  "Nuisance,"  f  1. 
I  Breach  by  buyer  of  contract  for  sale  of  goods, 
!     see  "Sales,'*  f  6. 

I  Breach  by  seller  of  contract  for  sale  of  goods, 
see  "Sales."  §  7. 
Breach  by  vendor  of  contract  for  sale  of  lasd, 

see  "Vendor  and  Purchaser,"  i  6. 
Breach  of  covenant,  see  "Covenants,"  |  1. 
Injuries  caused  by  failure  to  construct  |>n>per 
culvert  in  city,  see  "Municipal  Corporations," 
i  12. 
Injuries  caused  by  dugs,  see  "Animals." 
Injuries   caused   by   public   improvements,   see 
"Municipal  Corporations,"  {  8. 

Beeooery  in  partf  cular  acHong  or  proceedings. 

See  '"Ueplevin,"  %  4;    "Specific  Performance," 

I  4. 
On  injunction  bond,  see  "Injunction,"  {  6. 

I    1.    CattmnAm  and   snbjecta  of  ooayen- 
aatory  damaces* 

In  actions  for  breach  of  contract,  such  dam- 
ages oniy  can  be  recovered  as  are  the  probable 
and  direct  consoquonops  of  the  breach. — Brown 
V.  Oowlea  (Neb.)  1020. 

(   2.    Xiiqnidated  damages  and  penalties. 

In  an  action  for  work  and  laix)r,  the  court's 
allowance  of  the  sum  specified  as  liquidated 
damages  because  of  plaintiffs'  l>reach  of  the  ' 
contract,  to  the  exclusion  of  all  other  items  of 
damage,  held  not  error. — Woodford  ▼.  Kelley 
(S.  D.)  1069. 

{   3.    Inadequate  and  ezcesaiTe  damages. 

In  an  action  for  injuries  to  a  minor,  a  verdict 
of  .t;lO,000  held  excessive,  and  will  be  set  aside, 
unless  a  remittitur  of  $3,000  is  entered. — C!i^ 
ol  .South  Omaha  v.  Sutliffe  (Neb.)  997. 

A'erdict  of  $2,000  for  personal  injuries  held 
not  manifestly  exorbitant.  —  Felsch  ▼.  Babb 
(.Neb.)  1011. 

A  verdict  of  $9,500  for   a   fracture  of  the 
bones  of  the  leg  below  the  knee  held  excessive. 
— Kueping  v.  Chicago  &  N.  W.  Hy.  Co.  (Wis.) 
I  710. 

I  }   4.     Pleading,  evidenoe,  and  assesement. 

,  An  instruction  in  a  personal  injury  case  hrld 
not  one  as  to  permnnent  injuries,  but  as  to 
future  suffering,  warranted  by  the  petition  and 
evidence. — Achey  v.  City  of  Marion  (Iowa)  435. 

In  an  action  for  injuries,  allegations  of  a 
'  petition  held  insufficient  to  authorize  tJie  ad- 
mis.sion  of  evidence  that  after  the  injury 
plaintiff  suffered  from  fainting  and  dizzy  spells. 
— Ilollingsworth  v.  City  of  l"'t.  Dodge  (Iowa) 
4.55. 

In  actions  for  personal  injuries,  it  is  not  nec- 
essary to  allege  every  iuQirect  injury  to  each 
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part  of  the  body. — City  of  South  Omaha  v.  Sut- 
liffe  (Neb.)  997. 

Where,  in  an  action  f»r  injuries  to  a-  minor, 
plaintiff  did  not  allege  any  injury  to  his  social 
position,  it  is  not  error  to  omit  from  instruc- 
tions any  reference  to  the  social  standing  of 
plaintiff's  mother. — City  of  South  Omaha  t. 
Sutliffe  (Neb.)  997. 

In  an  action  for  injuries  to  a  minor,  an  in- 
struction to  allow  him  all  damages  naturally 
resulting  from  his  injuries  held  not  prejudicial, 
as  permitting  an  award  of  damages  for  the  loss 
of  earnings  during  minority. — City  of  South 
Omaha  v.  Sutliffe  (Neb.)  907. 

DEATH. 

Caused  by  operation  of  railroad,  see  "Rail- 
roads,"  §   5. 

E<zpert  testimony  as  to  cause  of,  see  "Evi- 
dence," §  9. 

Of  partner,  see  "Partnership,"  S  3. 

I    1.    Action*  for  canalns  death. 

Code,  S  2071,  held  not  to  render  a  railroad 
company  liable  for  injuries  to  persons  not  em- 
ployes, for  which  it  would  not  be  liable  in  th« 
absence  of  such  provision. — Seney  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (Iowa)  76. 

A  husband  is  not  entitled  to  recover  against 
a  railroad  company  for  the  instant  killing  of 
his  wife,  in  the  absence  of  statute  permitting 
such  recovery. — Seney  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Iowa)  76. 

Under  Code,  §  3443,  relating  to  the  survival 
of  causes  of  action,  administrator  appointed 
in  Iowa  held  entitled  to  maintain  action  in 
the  state  for  an  injury  resulting  in  death  to 
a  resident  alien. — Romano  v.  Capital  City 
Brick  &  Pipe  Co.  (Iowa)  437. 

Widow  of  testator,  whose  instantaneous  •'ieath 
was  caused  by  the  wrongful  act  of  another, 
held  entitled,  under  Code,  S  3313,  to  receive, 
as  sole  beneficiary  of  testator's  will,  the  dam- 
ages for  testator's  wrongful  death. — In  re 
Cook's  Estate  (Iowa)  747. 

Evidence  in  an  action  for  death  of  a  girl  two 
years  old  held  sufficient  to  go  to  the  jury  on 
the  value  of  her  life  to  her  estate. — Gregory  v. 
Wabash  R.  Co.  (Iowa)  761. 

In  an  action  for  personal  injuries  by  an  ad- 
ministrator under  the  survival  act  (Comp.  Laws 
1897  8  10,117),  evidence  that  decedent  left  a 
family  is  immaterial. — Olivier  v.  Houghton 
County  St.  Ry.  Co.  (Mich.)  530. 

In  an  action  under  the  survival  act  (Comp. 
Laws  1897,  g  10,117),  plaintiff  may  recover  the 
amount  decedent  would  have  earned  during  the 
period  he  would  probably  have  lived,  without 
any  deduction  for  what  it  would  have  cost  him 
for  food,  clothing,  or  other  expenditures. — Oliv- 
ier V.  Houghton  County  St.  Ry.  Co.  (Mjch.)  530. 

A  verdict  of  $2,700  in  case  of  death,  where 
the  beneficiary  of  the  intestate  was  his  de- 
pendent mother,  was  not  excessive. — Swanson 
V.  Oskes  (Minn.)  949. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";   "Fraudulent  Onveyances." 

DECEDENTS. 

Estates,  see  "Descent  and  Distribution";  "Ex- 
ecutors and  Administrators." 

Testimony  fls  to  transactions  with  persons 
since  deceased,  see  "Witnesses,"  8  2. 


See  "Fraud." 


DECEIT. 


DECLARATIONS. 

As  evidence  in  criminal  prosecutions,  se«  "Crim- 
inal Law,"  {  6. 

DECREL 

Establishing  trust,  see  "Trusts,"   {  4. 

DEDICATION. 

(    1.    Ifatnre  aad  reanlsitas. 

In  the  absence  of  statutoi-y  regulation,  a  cnc- 
veyance  of  urban  property  in  accordance  with 
descriptions  in  an  unrecorded  plat  is  a  dedi<a- 
tion  of  streets  and  alleys  therein  described. — 
Xagel  V.  Dean  (Minn.)  t^. 

Since  the  adoption  of  Laws  1899,   ^.  174.  r. 

108,  a  purchaser  of  lands  conveyed  with  reftr- 
euee  to  an  unrecorded  plat  is  entitled  to  th» 
use  of  streets  and  alleys,  subject  to  the  .-i;- 
proval  of  the  plats  by  the  village  coandl.— 
Nagel  V.  Dean  (Minli.)  954. 

DEEDS. 

Acknowledgment  of  execution,  see  "Acknowl- 
edgment. 

Covenants  in   deeds,   see   "Covenants." 

Estoppel  by  deed,  see  "EstojH'el."  g  1. 

Estoppel  to  claim  land,  see  "EstoppeL"   {  2. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 

In  trust,  see  "Trusts,"  {  1. 

Of  homestead,  see  "Homestead,"  {  2. 

Of  town  site  lauds,  see  "Public  Lands."  <  1. 

Parol  or  extrinsic  evidence,  see  "Bviden-v." 
«  8. 

Reformation,  see  "Reformation  of  Instr> 
ments." 

Sufficiency  of  under  contract  for  sale  of  realtj, 
see  "Vendor  and   Purchaser,"   $  3. 

Tax  deeds,  see  "Taxation,"  {§  9,  11. 

{    1.    Requisites  and  validity. 

Evidence  held  to  show  complete  detivery  of  J 
conveyance  of  land. — Fischer  v.  Union  Tru>t 
Co.  (Mich.)  852. 

Whether  delivery  of  a  deed  is  so  far  cotc- 
pleted  as  to  pass  title  is  a  question  of  fa<  t. 
rather  than  of  law. — Chastek  v.  Sonba  (Minn.' 
61& 

To  constitute  delivery  of  a  deed.  It  is  ror 
imperatively  necessary  that  there  be  an  actual 
manual  deliverj*. — Chastek  v.  Soaba  (Minn.i 
618. 

A  grantee  of  land  conveyed  by  defendant  und^r 
a  contract  for  the  exchange  of  lands  hrld  n.>t 
barred  from  relief  in  equity  for  the  reformatio: 
of  the  conveyance  to  him.  etc,  by  neglisreDce.— 
Loyd  V.  Phillips  (Wis.)  1002. 

{  2.     Constrnotlon  and  operation. 

A  conveyance  to  a  grantee  for  life,  and  at  In 
death  to  her  children  or  to  their  lineal  deso<>r<'.- 
ants,  did  not  convey  a  fee  to  the  grantee  nn  li-r 
the  rule  in  Shelley's  Case. — ^Brown  v.  Bmwa 
(lowtt)  81. 

Where  a  father  conveyed  land  to  his  son  os 
the  consideration  of  support  during  his  l:f^ 
and  left  the  son's  home,  he  was  only  entitled  to 
recover  for  reasonable  past  expenditures  and  a 
reasonable  provision  for  the  future. — Woolcott 
V.  Woolcott  (Mich.)  2ia 

Conveyance  by  warranty  deed  of  a  lot  o-^n- 
taining  partially  completed  building  held  to  h«v^ 
passed  title  to  cut  stone  and  structural  iron  t->- 
longing  to  the  grantor  and  intended  for  US'*  i:: 
the  building. — ^Byrne  v.  Werner  (Mich.)  5.V> 

Complainant's  failure  to  question  the  risht 
of  possession  of  her  mother  and  stepfather  un- 
der a  deed  held  InsufBcient  to  constitute  a  prac- 
tical construction  of  the  deed,  so  as  to  eniarze 
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complainant's   rights    thereandcr. — Fullagar   v. 
Stockdale  (Mich.)  570. 

A  conveyance  by  one  of  the  children  of  a 
nuirried  woman  held  to  vest  in  the  grantee  a  re- 
mainder, which  the  grantor  was  entitled  to  un- 
der a  deed  to  his  mother,  her  second  husband, 
and  her  heirs. — Fullagar  v.  Stockdale  (Mich.) 
576. 

A  deed  to  a  husband  and  wife  and  the  heirs  of 
the  wife  held  to  vest  the  husband  and  wife  with 
cue-third  of  the  property  conveyed  by  the  en- 
tirety, and  the  wife's  two  children  by  a  former 
marriage  with  the  remaining  two-thirds. — Fulla- 
gar V.  Stockdale   (Mich.)  576. 

Comp.  iMVfs,  I  8810,  held  to  constitute  an  ab- 
rojjution  of  the  rule  in  Shelley's  Case. — Fullagar 
V.  Stockdale  (Mich.)  576. 

f  3.     Pleadinc  and  eTldenoe. 

Evidence  in  an  action  to  set  aside  a  deed 
hfid  sufScient  to  sustain  a  finding  that  the 
«rantor  was  not  insane  at  the  time  of  its  ex- 
ecution.— Griesy  v.  Veldhouse  (Iowa)  741. 

Evidence  in  a  suit  to  cancel  a  deed,  which 
was  delivered  to  a  third  person,  considered,  and 
lield  not  to  show  a  delivery  to  the  grantee. — 
Thomas  v.  Sullivan  (Mich.)  528. 

Where  a  deed  is  delivered  by  the  grantor  to 
a  third  person,  there  is  no  presumption'  that 
such  delivery  is  for  the  use  of  the  grantee. — 
Thomas  t.  Sullivan  (Mich.)  528. 

Under  certain  deeds,  held  that  the  trial  conrt 
did  not  err  in  holding, that  the  intention  of  the 
parties  was  to  vest  title  in  the  grantee  in  one 
of  the  deeds.— Chadbourne  v.  Hartz  (Minn.)  68; 
Same  v.  Draxton,  Id. 

Evidence  held  snflScient  to  sustain  a  finding 
that  a  deed  executed  by  mark  was  executed  by 
plaintiff. — Timber  v.  Desparois  (S.  D.)  879. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  {  2. 
.Tuilgment  In  justices'  courts,  see  "Justices  of 
the  Peace,"  {  2. 

DELEGATION. 

Of  duty  of  master,  see  "Master  and  Servant," 
8   4. 


DELIVERY. 


"Escrows." 


Of  doed,  see  "Deeds,"  {§  1,  3; 
Of  Kift,   see  "Gifts,''  §  2. 
Of  iroods  sold,  see  "Sales,"  S  3. 
Of  proofs  of  loss  insured  against,  see  "Insur- 
ance," 8  9. 

DEMAND. 

As  condition  precedent  to  action  by  taxpayer 
to  recover  municipal  funds,  see  "Municipal 
Coriiorations,"  §   13. 

For  payment  of  principal  as  condition  precedent 
to  running  of  interest,   see  "Interest,"  S  1. 

DEMURRER. 

For  defect  of  parties,   see  "Parties,"  {  2. 
In    pleading,    see    "Pleading,"    8   6. 

DEPOSITARIES. 

Mandnnins  to  compel  deposit  of  county  funds, 

sec  "Mandamus.     J  2. 
Of  (loeds  delivered  as  estrow,  see  "Escrows." 


In  an  action  on  a  bond  given  by  a  private 

banker  to  secure  deposits,  findings  as  to  mon- 
eys deposited  for  the  obligee  held  supported  by 
the  evidence. — Melson  &  Albiu  Creamery  & 
Caieese  Mfg.  Co.  v.  Armstrong  (Minn.)  968. 

Where  the  treasurer  of  a  creamery  associa- 
tion accepted  a  bond  from  a  private  banker  as 
custodian  of  its  funds,  held,  that  the  purpose  of 
the  bond  was  the  safe  custody  for  the  funds  of 
the  association. — Nelson  &  Albin  Creamery  & 
Cheese  Mfg.  Co.  v.  Armstrong  (Minn.)  968. 

Where  a  bond  given  by  a  private  bank  to 
secure  deposits  was  to  continue  until  the  suc- 
cessor of  the  banker  was  elected,  the  bond  was 
to  continue  indefinitely  until  another  depository 
was  named  and  qualified. — Nelson  &  Albin 
Creamery  &  Cheese  Mfg.  Oo.  v.  Armstrong 
(Miun.i  968. 

Under    Cobbey's    Ann.    St    1903,    8    10,870, 

county  treasurer  must  keep  on  deposit  in  each 

]  of  the  depository  banks  of  the  county  its  pro- 

I  portionate  share  of  the  public  money. — State  v. 

Cronin  (Neb.)  325,  327. 

DEPOSITIONS. 

See  "Witnesses." 

Objection  to  use  of  depositions  because  of  in- 
sufllcient  notice  held  properly  overruled,  where 
exceptions  thereto  were  not  filed  as  required  by 
Code,  8  4712. — Ostenson  v.  Severson  (Iowa)  789. 

A  deposition  held  properly  admitted,  under 
Comp.  Laws,  8  10,142,  as  against  the  objection 
that  there  was  no  showing  that  the  witness 
was  unable  to  attend. — Taylor  v.  Taylor's  Es- 
tate (Mich.)  832. 

Where  testimony  of  a  person  having  a  direct 
interest  in  the  action,  where  the  adverse  party 
is  a  representative  of  a  decedent,  is  taken  by 
denosition  and  is  objected  to,  the  adveise  party 
may  cross-examine. — Bentley  v.  Bentiey's  Es- 
tate (Neb.)  976. 

On  the  taking  of  deposition,  defendant  does 
not,  by  cross-examining,  waive  his  objections 
to  the  competency  of  the  witness. — Bentley  v. 
Bentiey's  Estate  (Neb.)  976. 

Where  deposition  is  excluded  on  the  objec- 
tions of  defendants  as  to  tHe  competency  of  the 
witness,  the  cross-examination  should  also  be 
excluded. — Bentley  v.  Bentiey's  Estate  (Neb.) 
976. 

A  party  to  an  action  has  no  right  to  read  ex- 
cerpts from  a  deposition. — Gussner  v.  Hawks 
(N.  D.)  898. 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking',"  8  2. 

DESCENT  AND  DISTRIBUTION. 

See  "Dower";  "Executors  and  Administrators"; 
"Wills." 

Inheritance  and  transfer  taxes,  see  "Taxation," 
§   12. 

luhepitance  by  adopted  child,  see  "Adoption." 

Property  and  interests  undisposed  of  by  will, 
see   "Wills."   8   6. 

Title  of  statute  relating  to  heirship,  see  "Stat- 
utes," 8  2. 

8    !•    Peraons  entitled  and  their  respeo- 
tlve  iliares. 

A  widow,  though  the  murderer  of  her  hus- 
band, is  entitled  to  her  distributive  share  of  his 
estate,  under  Code,  8  .S36(j. — In  re  Kuhn's 
Estate  (Iowa)  151;    Long  v.  Kuhu,  Id. 

AVhen  an  unmarried  woman  executed  a  will 
giving  a  legacy  to  appellant,  who  thereafter 
became  her  husband,  and  died  without  is- 
sue,  and  the   husband   elected   to  take   under 
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§    2.    Rigliti  and  Uabilitiea  of  heirs  and 
distributees. 

Uiul.M-  Code  ]f>ri7,  S  ."ViSS,  the  value  of  laiul 
fiiven  by  way  of  advancement  should  be  esti- 
mated at  what  it  would  be  worth  at  the  death 
of  decedent,  if  it  was  then  in  the  condition  in 
which  it  was  at  the  tiuii>  tlie  advancement  was 
made. — Eastwood  v.  Crane  (Iowa)  481. 

To  constitute  an  advancement,  within  Cob- 
bey's  Ann.  St.  190.S,  §  -JO,".?,  it  i«  necessary 
that  the  ancestor  express  his  intent  that  it 
be  an  advajicemeut,  or  that  he  charge  it  iu 
writing  as  an  advancement,  or  that  the  child 
acknowledge  it  in  wririnp  as  an  advancement. 
— L<Hlge  V.  Fitch  (Neb.)  :<:H8. 

A  debt  from  an  heir  to  an  ancestor  may  be 
converted  by  the  ancestor,  with  the  consent  of 
(he  heir,  into  an  advancement. — IxMice  v.  Fitch 
(Neb.)  338. 

Evidence  examined,  and  held  insufficient  to 
show  that  a  note  executed  by  a  daughter  and 
her  husband  to  the  father  was  iutende<l  as  an 
advancement. — Lodge  v.  Fitch   (Neb.)  ,SM8. 

Under  Rev.  St.  1808,  §  3050,  parol  evidence 
is  inadmissihle  to  prove  an  advamement. — 
Schmidt  v.  Schmidt's  Estate  (Wis.)  UTS. 

DESCRIPTION. 

Of  devisees  or  legatees  in  will,  see  "Wills," 
i  r.. 

Of  property  conveyed,  see  "Deeds."  §  2. 

Of  property  in  search  warrant,  see  "Searches 
and  Seizures." 

Of  property  mortgaged,  see  "Chattel  Mort- 
gages,"  S  2. 

DESERTION. 

Ground  for  divorce,  see  "Divorce,"  §  1. 
Wife  desertion,  see  "Hnsband  and  Wife,"  §  5. 


See  "Replevin." 


DETINUE. 


DEVISES. 


See  "Wills." 


DILIGENCE. 

g   relict,  see   "S 

DISCHARGE. 


Of  party   asking   relict,  see   "Specific  Perfcirni- 
anc-e,"  J  3. 


From  employment,  sec  "Aluster  and  Servant," 
S  1. 

From  indebtedness,  see  "Accord  and  Satis- 
faction"; "Compromise  and  Settlement";  "Re- 
lease." 

From  liability  as  surety,  see  "Principal  and 
Surely,"  §  S. 

Of  apprentice,  see  "Apprentices." 

Of  receiver,  see  "Receivers,"   |  ,3. 

DISCONTINUANCE. 

Of  action,  sec  "Dismiss.ii  „,iil  Nonsuit,"  §  1. 

DISCOVERY. 


gages,     s  o. 
Review  iu  civil  actions,   see  "Appeal  and  D- 

ror,"  §  17. 
Review  in  crimiual  prosiHiition,  see  "Ci'im  ^ 

l^aw,"  i  15. 
I 

!  DISCRIMINATION. 

By  carrier,  see  "Carriers,"  }  2. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  action  for  injonction,  see  ''lnjii>- 

tion."  §  3. 
Dismissal  of  appeal  from  justice,  see  "Justice 

of  tile  I'eace,     !>  3. 
Dismissal  of  writ  of  certiorari,  see  "Certiotaa" 

S  1. 

S    1.     Volnntary. 

Where  a  discontinuance  was  obtained  frjuii 
ulently,  the  court  could  set  the  same  aside  k 
motion.  - —  Thompson  v.  Bay  Circuit  J»ig> 
(Mich.)  01. 

DISORDERLY  HOUSE. 

Harmless  error  in  prosecution  for  keeping.  «► 

"Criminal  I>avr,"  i  15. 
Remarks  and  conduct  of  judve  in  prose-u;-. 

for  keeping,  see  "Oiminal   Law."  $  11. 
Sutficiem  y    of    instructions    in    jir<i;i«:Utiaa  ii: 

keeping,  see  "Criminal  Law,"  $  11. 

In  a  prosecution  for  keeping  a  disorlerlr 
house,  the  guilt  of  defendant  may  be  ffvi*- 
lishod  by  proof  of  facts  and  circumftaDiv« 
from  which  the  inference  of  guilt  is  so  stnai 
as  to  exclude  a  reasonable  doubt. — State  '• 
Steen   (Iowa)  96. 

In  a  prosecution  for  keeping  a  disonler!? 
house,  evidence  of  the  general  reputalinn  of 
the  house  held  to  justify  a  convi<tion. — Snt*'- 
Steen  (Iowa)  9ti. 

In  a  prosecution  for  keeping  a  disorlir'T 
house,  evidence  that  defendant  kept  and  har- 
bored persons  reputed  to  be  jirostitutes  *"- 
sufficient  to  justify  an  inference  that  defendant 
had  knowledge  of  the  ch.-u^cter  of  soch  ft- 
sons. — State  v.    Steen    (Iowa)   9f>. 

Proof  that  an  alleged  prostitute  was  found  ii 
the  very  act  of  illii  it  sexual  intercourse  luii 
not  a  prerequisite  to  a  conviction,  uniier  We. 
§  4043.— State  v.  Shaw  (.Iowa)  109. 

Evidence  reviewed,  and  held  to  sustain  > 
conviction  of  resorting  to  a  house  for  the  pjr- 
pose  of  prostitution. — State  v.  Shaw  (luun 
100. 

DISQUALIFICATION. 

Of  judge,  see  "Judges."   §  1. 


DISSOLUTION. 


Of  corporation,  see  "Corporations." 
Of  injunction,  see  "Injuuction."  s'  4 
Of  partnershi]),  see  "Partnership."  S  4. 

DISTRIBUTION. 


5  8. 


.VlijK'alability  of  order  to  produce  papers  for  i  Of  estate  of  decedent,  see  "Descent  and  Pistr; 
examination  in  pending  suit,  see  "Appeal  and  I  bution";  "Executors  and  Adminisirati>r»." 
Error,"  S  ^.  I      §  2. 
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DISTRICT   AND   PROSECUTING  AT- 
TORNEYS. 

Arguments  and  conduct  of,  see  "Criminal  liawl" 

8  11. 
Citv   attorney,   see  "Municipal  Corporations," 

§  3. 
lliirnilcss  error  in  conduct,  see  "Criminal  Law," 

U5. 


See  "Drains." 


DITCHES. 


DIVERSION. 


Of   water   course,   see   "Waters   and   "Water 
Courses,"  8  1. 

DIVORCE. 

Chnnse  of  venue,  see   "Venne,"   8  !• 
Necessity  of  bill  of  exceptions  for  purpose  of 
rcTJew,  see  "Appeal  and  Error,"   8  10. 

§    1.    Grovjida. 

Husband  held  not  entitled  to  accept  the  de- 
parture of  his  wife  from  the  home  as  a  deser- 
tion aud  ground  for  divorce. — McElhaney  T. 
McElhaney   (Iowa)  93. 

8    2.    Defeasas. 

Condoued  cruelty  will  be  revived,  where  by 
subsequent  misconduct  it  creatps  a  reasonable 
apprehension  that  the  cruelty  will  be  repeated. 
— Cochran  v.  Cochran  (Minn.)  1T9. 

8   3.    JurUdlotlon,  proeeedlnsa,  and  re- 
Uef. 

Defendant  in  divorce  held  not  precluded  from 
sulisequently  suing  for  alienntiiiu  wife's  affec- 
tiuiis  by  reason  of  having  failed  to  allege  adul- 
tery in  his  answer  in  the  divorce  suit. — Knick- 
erbocker V.  Worthing  (Mich.)  .540. 

Decision  of  Supreme  Court  in  divorce  held  to 
have  no  effect  on  an  action  by  the  huslmnd  for 
alienatinu  of  affections. — Knickerbocker  v. 
Worthing  (Mich.).  540. 

Where  the  permanent  alimony  allowed  an 
in.siiup  defendant  in  a  suit  for  divorce  wa.s  whol- 
ly inadequate,  because  of  the  neglect  of  defend- 
iitit's'giuirdian  ad  litem  to  make  proof  of  com- 
plainant's property,  a  rehearing  should  be  grant- 
ed.— Frieseke  v.  Frieseke  (Mich.)  032. 

Where  the  only  evidence  to  sustain  a  decree 
of  divorce  was  elicited  by  improper  leading 
qnef'tions,  allowed  by  the  court  without  objec- 
tion from  defendants  guacdian  ad  litem,  a  re- 
ben  riivg  should  be  granted. — Frieseke  v.  Friese- 
ke (Mich.)  632. 

In  «n  action  for  divorce,  where  the  court 
allowed  plaintiff  ?250  alimony,  hfid,  that  that 
part  of  the  judgment  which  gave  a  specific  lien 
i>u  personalty  was  immaterial;  the  U-kuI  effect 
of  tDu  judguient  tieing  that  plaintiff  retain  pus- 
session  of  the  property  until  payment  of  the 
alimony. — Conklin  v.  CoalUio^  (Minn.)  70. 

Though  Gen.  St.  1804,  88  5204,  5267,  relating 
to  vueation  of  judgments,  do  not  afford  relief  in 
actions  for  divorce,  the  court  can  vacate  a  judg- 
nn'ut  for  fraud  practiced  on  the  court.^Scribner 
V.  S<-ribner  (Minn.)  163. 

An  application  to  vacate  a  decree  of  divorce 
is  ai1dr<>t<sed  largely  to  the  sound  discretion  of 
the  (-ourt. — Scribner  v.  Scribner  (Minn.)  163. 

Motion  for  change  of  venue  in  action  for  di- 
vorce hfId  properly  denied. — Cochran  v.  Coch- 
ran  (Mmn.)  179. 

K\'i<leuce'  held  to  sustain  a  finding  that  de- 
ri-ii'l:tnt  in  divorce  was  guilty  of  cvuel  and  iu- 
[iiiiMan  u-eatment. — Cochran  v.  Cochran  (Miun.) 
1 7'J. 


8   4L    Allmoay,  alla-waacss.  aad  diapoal- 
tion  of  property. 

Where  an  allownnee  to  counsel  in  divorce  is 
asked  after  a  trial,  the  court  may  detemiiue 
the  matter  from  its  own  experience  and  the  i-ir- 
cumstancpts  di.sclosiHl  by  the  record.— <!ochrun  v. 
Cochran  (Minn.)  17!). 

8   5.    Custody  and  snpport   of  children. 

A  divorced  husband's  offer  to  take  the  chil- 
dren a^-arded  to  his  divorced  wife  and  support 
them  held  no  defense  to  the  wife's  application 
to  compel  him  to  aid  in  their  support. — Osthei- 
mer  v.  Ostheimer  (Iowa)  2T5. 

Facts  held  to  justify  an  order,  after  a  divor<-'> 
decree,  requiring  the  divorced  husband  to  pny 
his  divorced  wife  ?5  per  week  to  aid  her  in  the' 
support  of  minor  children  awarded  to  her  cus- 
tody.— Ostheimer  v.  OstheiBier  ilowa)  275. 

Under  Code,  8  3180.  a  court,  having  granted 
a  divorce  and  awanled  the  cueto<ly  of  children 
to  the  plaintiCT.  can  subsequently  require  the 
father  to  pay  an  additional  weekly  sum  for  their 
support.— Ostheimer  v.   Ostlieiuicr  (Iowa)  27.">. 

8  6'     Operation    and    eifeot    of    divorce, 
and  ricbta  of  divorced  persons. 

A  foreign  judgment  of  divorce  imports  abso- 
lute verity,  and,  to  justify  the  court  in  holding 
it  invalid,  want  of  jurisdiction  must  ntllrum- 
tively  appear. — ^McUeury  y.  Brackin  (Miun.) 
9G0. 

A  judgment  of  divor<-e  rendered  in  a  sister 
state  niny  he  collater.illy  iinpeaehed  for  want 
of  jurisdiction  appearing  on  the  face  of  the  rec- 
ord.— McHenry  v.  Brackin  (Minn.)  9t50. 

Under  the  statutes  of  Wisconsin  the  court 
can,  in  divorce,  order  service  of  summons  by 
publication  if  defendant  cannot  be  found  with- 
in the  state,  and  on  such  a  showing  aud  an 
order  for  pnWinitinn  its  judgment  cannot  lie 
collaterall.v  inipe«ched  by  slinwing  thiit  defend- 
ant in  fact  resideil  in  the  state. — McHenry  v. 
Brackin  (Minn.)  860. 

DOCKETS. 

Of  causes  for  trial,  eee  "Trial,"  8  2. 

DOCUMENTS. 

As  evidence  in  civil  actions,   see   "Evidence," 

8  7. 
As    evidence     iu    crimiaal    prosecutions,    see 

"Criminal  Law,"  8  4. 


DOGS, 


See  "Animals," 


See  "Gifts." 


DONATIONS. 
DOWER. 


8    I.    Inchoate  interest. 

A  contract  between  a  father  and  son,  where- 
by the  latter  was  to  remain  at  home  aud  take 
care  of  the  farm,  held  not  to  affect  the  rights 
of  the  father's  wife  to  have  the  homestead  .set 
oC  to  her  aa  a  part  of  her  dower. — Eastwood 
V.  Crane  (Iowa)  481. 

DRAINS. 

DrainoKe  of  highways,  see  "Highways,"  8  2. 
S:il<!  of  land  for  nonpayment  of  drainage  tax. 
see  "Taxation,"  8  9- 

8    1.    Eatalllshment   and  maiatenaaoe. 

I      Under  dire<'t   provisions  of   Comp.   L,aws,    S 
i  4338,  sewer  pipe  may  be  used  iu  the  coustnu- 
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drain. — Kenyon  v.  Board  of   Sup'rs  of  Ionia 
County  (Mich.)  851. 

f   2.    AsseMinemts  and  speoial  taxes. 

Under  Pub.  Acts  18U<J,  p.  405,  No.  272,  c.  5,  S 
3,  and  section  1,  c.  4,  p.  4C2,  where  acts  which 
made  establishment  of  drains  fatally  defective 
did  not  occur  until  more  than  10  days  after 
determination  to  construct,  the  board  of  super- 
visors should  refuse  to  spread  the  tax  with- 
out resort  to  certiorari  to  review  such  acts  of 
the  commissioner,  uuder  Comp.  St.  8S  3860, 
4356. — Kenyon  t.  Board  of  Sup'rs  of  Ionia 
County  (Mich.)  851. 

DRUGGISTS. 

License  to  sell  liquors,  see  "Intoxicating  Liq- 
uors," §  1. 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  {4. 

DUPLICITY. 

In  indictment,  see  "Indictment  and  luforma- 
tion,"  §  1. 

DUTIES. 

Excise  duties,  see  "Internal  Revenue." 

EASEMENTS. 

See  "Dedication";  "Highways." 

S    1.    Creation,    ezisteiice,    and    termina- 
tion. 

Under  Code,  §  3004,  adverse  possession  of  a 
right  of  way  can  be  proved  only  by  evidence  of 
a  continuous  adverse  cKiim  with  notice,  in- 
dependent of  the  use  of  the  way. — Brown  v. 
Peck  (Iowa)  443. 

Evidence  held  to  sustain  a  right  to  the  use 
of  a  way  by  prescription. — Brown  y.  Peck 
(Iowa)  4^. 

EJECTMENT. 

Judgment  in  suit  to  enjoin  ejectment  proceed- 
ings as  res  judicata  in  ejectment  proceeding  on 
question  of  defendant  8  equitable  title,  see 
"Judgment,"  {  7. 

Plea  of  estoppel  in  action  of,  see  "E^stoppel," 

i  2. 

$    1.    Rigbt  of  action  and  defenaea. 

Under  the  pleadings  and  evidence  in  eject- 
ment, held,  that  defendant  could  not  claim  right 
of  possession  under  a  lease. — Kausch  v.  Briefer 
(Mich.)  523. 

A  defense  of  equitable  title  held  not  available 
in  ejectment. — Kausch  v.  Briefer  (Mich.)  523. 

{   2.    Pleading  and  OTldenoe. 

In  ejectment;  helil,  that  the  evidence  supports 
findings  to  the  eftect  that  plaintifE  was  entitled 
to  the  possession  and  to  the  amount  designated 
for  use  of  tlie  same  by  defendants. — Gould  v. 
Alton  (Minn.)  905. 

ELECTION. 

Between  counts,  sec  "Indictment  and  Informa- 
tion," i  1;    "Pleading,"  ?  8. 

Between  testamentary  i)rovision8  and  other 
rights,  see  "Wills,"  f  6. 


Code,  i  3928,  after  the  property  had  been  ?■'.' 
as  authorized  by  Acts  27th  Gen.  Assem.  p.  '«.. 
c.  101.  held  to  have  elected  his  remedies,  ail 
not  entitled  to  sue  for  the  property. — Paris  t. 
Shenpard  (Iowa)  114. 

A  mortgagee  held,  under  the  circumstaDct^, 
not  entitled  to  maintain  suit  to  set  aside  t':>e 
mortgage  sale  on  the  ground  of  invalidity  of  li-' 
sale. — Mallar  v.  Mallarian  (Mich.)  548. 

Party  who  had  entered  into  exchange  of 
horses  held  to  have  indicated  an  election  to 
treat  the  contract  as  rescinded,  and  no:  fa- 
titled  to  sue  for  false  warranties. — Smeestfrs 
V.  Schroeders  (Wis.)  363. 

ELECTIONS. 

Injunctions  affecting  canvassing  of  votes,  <^ 

"Injunction,"  5  2. 
Mandamus   to   election   officers,    see    "Maudi- 

mus,"  I  2. 


and     primary     elec> 


I    1.    Nominations 
tiona. 

Kent  County  Primary  Election  Law  {Ut. 
Acts  1903,  p.  142,  No.  326)  |  3,  requiring  that 
a  candidate  shall  on  oath  declare  his  pcri"-" 
to  become  such  before  his  name  shall  be  pin  ti 
on  the  ballot,  held  in  conflict  with  Const,  art. 
18,  §  1.— Dapper  v.  Smith  (Mich.)  60. 

Where  the  state  central  committee  of  a  polit- 
ical party  has  determined  a  contest  after  to- 
tice.  and  its  action  has  been  affirmed  bv  the  sialf 
convention,  such  determination  is  conclusive  on 
the  courts  between  rival  nominees  of  such  roa- 
ventions  for  county  offices. — State  v.  Larsoi; 
(N.  D.)  315. 

ELECTRICITY. 

Examination  of  witnesses  in  action  for  inju- 
ries  from,   see  "Witnesses,"   §    3. 

Harmless  error  in  admission  or  exclusion  of  f^- 
idence  in  action  for  personal  injuries,  <■•■ 
"Appeal  and  Error,"  i  23. 

Instructions  in  general  in  action  for  injnrii^ 
from,  see  "Trial,"  $  10. 

Persons  maintaining  electric  apparatus  most 
use  a  degree  of  care  commensurate  with  the 
danger. — -Barto  v.  Iowa  Telephone  Go.  (low«.i 
876. 

In  an  action  for  injuries  from  a  live  electric 
wire,  an  instruction  held  not  objectionable  us 
requiring  the  use  of  more  than  ordinary  car*. 
— Nagle  V.  Hake  (Wis.)  409. 

In  an  action  for  injuries  from  a  live  electri'? 
wire,  evidence  of  an  expert  as  to  the  volta?? 
carried  by  wires  from  which  the  wire  in  ques- 
tion derived  its  electricity  held  admissible.— 
Nagle  V.  Hake  (.Wis.)  409. 

In  an  action  for  injuries  to  a  child  bj  a 
live  electric  wire  permitted  to  be  hung  on 
the  house  of  his  parents,  evidence  that  no  onf 
had  told  the  parents  that  the  wire  was  dan- 
gerous held  admissible. — Nagle  t.  Hake  (Wiii 
409. 

In  an  action  for  injuries  from  a  live  el'^ 
trie  wire,  exclusion  of  a  question  as  to  whetb- 
er  plaintiff's  mother  objected  to  the  hanging  vf 
the  wire  on  her  house  held  not  error. — Nagle  r. 
Hake  (Wis.)  409. 

In  an  action  for  injuries  to  an  infant  froa 
an  electric  shock  evidence  held  to  Bustain  a 
finding  of  actionable  negligence  on  tht  part  of 
defendant. — Nagle  v.   Hake  (Wis.)   409. 
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ELEVATORS. 

Negligence  In  general  u  to  maintenance  of,  see 
"NegUgence,"  i  1. 

EMINENT  DOMAIN. 

Harmlew  error  in  admlaaion  or  ezclueion  of 

evidence   in    condemnation    proceedings,    gee 

"Appeal  and  Error,"  |  23. 
Opinion  evidence   in   proceeding  to  determine 

damages,  see  "Evidence,"  |  9. 
Public    improvements    by    municipalities,    see 

"Municipal  Corporations,"  IS  K-lO. 

I    1.     Hatnre,  extent,  sad  delesstloB  ef 
poirer. 

The  removal  of  lateral  mpport  of  soil  of  prem- 
ises near  a  highway  by  a  city  grading  a  street, 
caoaing  the  soil  to  snbside,  lield  a  taking  for 

Eablic    purposes,    rendering    the    city    liable. — 
tamkoehler  v.  City  of  Milwaukee  (Wis.)  706. 

A  change  of  grade  In  a  street  held  not  a  tak- 
ing of  private  property,  giving  a  right  of  ac- 
tion to  an  abottmg  owner,  though  means  of  ac- 
cess to  his  property  was  impaired. — McCal- 
lough  V.  Village  of  Campbellsport  (Wis.)  709. 

Laws  1908,  c  864,  p.  572,  amending  Rev.  St. 
1898,  I  1210e,  relative  to  a  reassessment  of 
benefits  and  damages  for  street  improvements. 
In  an  action  on  account  of  the  erroneous  as- 
sessment, held  not  repugnant  to  Const,  art.  1, 
{  13,  prohibiting  the  taking  of  private  property 
for  public  use  without  just  compensation. — 
Haubner  v.  aty  of  Milwaukee  (Wla.)  930. 

{    2.    Oempenaatioii. 

Under  Const.  18(16,  as  well  as  that  of  1875, 
passive  acquiescence  by  a  landowner  in  the 
taking  of  his  property  for  public  use,  not  con- 
tinned  for  the  statutory  period,  is  not  a  waiver 
of  bis  right  to  compensation. — ^Kime  t.  Oaas 
County  (Neb.)  2. 

t   3.   PmieeecUnBa  to  t»ke  property  *nd 
aaseas  conpensatloa. 

In  a  proceeding  to  determine  the  damages 
caused  by  the  appropriation  of  a  railroad  right 
of  way,  evidence  that  the  railroad  was  not 
properly  built  held  admissible  on  the  measure 
of  damage. — Ouinn  v.  Iowa  &  St.  L.  R.  Co. 
(Iowa)  94. 

In  a  proceeding  to  asaesa  damages  for  ap- 
propriation of  a  right  of  way,  certain  evidence 
relative  to  the  restoration  of  an  embankment 
held  inadmissible. — Ouinn  v.  Iowa  &  St  L.  B. 
Co.  (Iowa)  94. 

In  a  proceeding  to  assess  the  damages  for 
land-  appropriated  for  a  right  of  way,  an  in- 
struction relative  to  the  railroad  company's  li- 
ability for  improperly  making  a  cut  held  er- 
roneoua.— Ooinu  v.  Iowa  &  St.  L.  B.  Co.  (Iowa) 
94. 

On  review  of  proceedings  to  condemn  land  for 
a  street  across  a  railroad  right  of  way,  the  fact 
that  no  allowance  was  made  for  keeping  the 
crossing  in  repair  will  not  be  considered,  in  the 
absence  of  an  exception  to  the  verdict  on  that 
ground.— Village  of  Royal  Oak  t.  Detroit,  G. 
H.  &  M.  Ry.  Co.  (Mich.)  585. 

EMPLOYES. 

See  "Master  and  Servant" 

ENTRY. 

Of  judgment  In  justices'  courts,  see  "Justices 

of  the  Peace,"  {  2. 
Of  public  lands,  see  "Public  Lands."  S  1. 

ENTRY,  WRIT  OF. 

See  "Ejectment." 
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EQUALIZATION. 

Of  taxes,  see  "Taxation,"  {  5. 

EQUITABLE  ESTOPPEL 

See  "Estoppel,"  f  2. 

EQUITABLE  SET-OFF. 

See  "Set-Off  and  Counterclaim." 

EQUITY. 

Equitable  defenses  and  connterclaims  In  ac- 
tions at  law,  see  "Action,"  |  1. 

Equitable  estoppel,  see  "Estoppel,"  I  2. 

Equitable  set-off,  see  "Set-Off  and  Coonter- 
claim." 

Relief  against  judgment,  see  "Judgment,"  |  4. 

Partleular  mbjectt  cf  equitable  jurtodictton  and 

eQuitai>2«  remedicB. 
See  "Account";  "Cancellation  of  Instruments"; 


ormation  of  Instruments";  "Specific  Perform- 
ance";  "Trusts." 
Restraining  enforcement  of  tax,  see   "Taxa- 
tion," I  8. 

I    1.    JnrlsdlotJon.  principles,  and  maz« 
1ms. 

One  who  fails  through  neglect  to  inquire 
when  it  is  his  duty  so  to  do  AeM  not  entitled  to 
relief  in  equity  on  the  gronnd  of  mistake. — ^Far- 
reU  V.  Bouck  (Neb.)  1018. 

I   2.    Hearing,   submission    of  Isanea    to 
Jnry,  and  rehoarlns. 

Where,  in  equity,  a  special  qnestion  was  sub- 
mitted to  a  jury,  and  a  verdict  for  plaintiffs  was 
rendered,  held  error  for  the  court  oij  its  own 
motion  to  set  it  aside  and  order  judnnent  for 
defendants. — Reider  v.  Walz  (Minn.)  601. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESCHEAT. 

Of  fnnds  of  voluntary  fire  department  on  dis- 
solution, see  "Associations." 

An  escheat  can  be  asserted  by  the  state  alone. 
—Hopkins  v.  Crossley  (Mich.)  822. 

ESCROWS. 

Bill  to  quiet  title  held  to  sufficiently  aver  a 
deposit  In  escrow,  with  direction  for  delivery 
only  in  case  the  grantee  survived  the  grantor. — 
Skinner  v.  Kelley  (Mich.)  206. 

In  a  suit  to  quiet  title  and  to  obtain  a  ju- 
dicial construction  of  a  deed,  evidence  held  to 
show  that  the  grantor  never  authorized  the  de- 
livery of  the  deed,  which  was  deposited  in  es- 
crow, except  on  condition  the  grantee  should 
survive  her. — Skinner  y.  Eelley  (Mich.)  205. 

ESTABLISHMENT. 


Of  boundaries,  see  "Boundaries,"  |  1. 
Of  trusts,  see  "Trusts,"  {  4. 
Of  will,  see  "Wills,"  {  4. 


ESTATES. 

Created  by  deed,  see  "Deeds,"  |  2. 
Created  by  will,  see  "Wills,"'  i  6. 
Decedents    estates,  see  "Descent  and  Distribu- 
tion" ;  "Executors  and  Administrators." 
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ParOeular  ubOei. 
See  "Dower";  "Life  Estates";  "Ranainders" ; 

"Tenancy  in  Common." 
Estates  for  years,  see  "Landlord  and  Tenant." 

The  union  of  the  life  estate,  the  vested  re- 
mainder, and  Uie  reversion  in  a  common  grantee 
merges  and  destroys  contingent  remainders  lim- 
ited to  i>ersons  who  are  not,  and  may  never  be, 
in  being. — Archer  v.  Jacobs  (Iowa)   195. 

ESTATES  TAIL 

Created  by  will,  see  "WiUs,"  {  5. 

ESTOPPEL 

Against  city,  see  "Municipal  Corporations," 
I  4. 

By  acts  of  agent,  see  "Principnl  and  Agent," 
i  2. 

By  judgment,  see  "Judgment,"  H  6,  7. 

Of  tenant  to  dispute  title  of  landlord,  see 
"Landlord   and   Tenant,"    §   1. 

To  allege  error,  see  "Appeal  and  Error,"  {  14. 

To  assert  invalidity  of  conveyance  of  home- 
stead, see  "Homestead,"  {  2. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," §  7. 

To  claim  exemption,  see  "Exemptions,"  8  1. 

To  claim  exemption  from  taxation,  see  "Taxa- 
tion," S  2. 

To  deny  authority  of  corporate  officers,  see 
"Corporations,"  i  6. 

To  deny  corporate  powers,  see  "Corporations," 
§6. 

To  deny  right  to  specific  performance  of  con- 
tract, see  "Specific  Performance,"  §  2. 

To  plead  limitations,  see  "Limitation  of  Ac- 
tions," SI. 

i    1.    B7  ae«d. 

A  conveyance  of  property  estops  grantor,  a 
party  to  -an  action  to  quiet  title,  from  setting 
up  any  title  in  himself,  but  does  not  estop  his 
wife,  who  did  not  unite  in  the  conveyance. — 
Cunningham  v.   Cunningham   (Iowa)   470. 

I   2.    Eiivltable  estoppel. 

A  railway  company,  claiming  land  under  a 
federal  railway  land  grant,  held  estopped  from 
asserting  its  claim  as  against  one  in  possession 
ander  a  claim  of  title  for  over  10  years. — Iowa 
Railroad  Land  Co.  v.  Fehring  (Iowa)  120. 

In  ejectment,  a  plea  held  not  a  plea  of  es- 
toppel.— Iowa  Railroad  Land  Co.  v.  Fehring 
(Iowa)  120. 

Where  plaintiff  and  another  sold  land  for  de- 
fendant for  a  certain  commission,  plaintiff  AeM 
estopped  from  asserting  further  rights  under  the 
contract. — Theobald  t.  Hopkins  (Minn.)  170. 

Where  a  tax  lien,  not  included  in  a  decree, 
has  been  deducted  from  the  appraised  value  of 
the  debtor's  interest  at  foreclosure  sale,  and 
the  purchaser  takes  advantage  of  the  deduction, 
he  is  estopped  to  deny  their  validity  in  a  suit 
to  enjoin  their  collection. — Eddy  v.  City  of 
Omaha  (Neb.)  25. 

Where  the  negligence  of  one  induces  an  act 
whereby  an  innocent  man  is  injured,  the  culpa- 
l)le  party  must  sustain  the  loss.— Humphrey 
Hardware  Co.  v.  Herrick  (Neb.)  1016. 

That  the  silence  of  the  assignee  of  a  note 
might  have  led  the  maker  to  believe  that  the 
payee  then  owned  it  could  not  estop  the  as- 
slsnpe  from  denying  such  ownership  at  any  sub- 
spiiuent  time. — Loizeaux  v.  Fremder  (Wis.) 
423. 

ESTOVERS. 

See  "Landlord  and  Tenant,"  §  3. 


EVIDENCE 

See  "Depositions";    "Witnesses." 
Applicability   of  instructions   to   eTidence,   see 

''Trial,"  f  9. 
Effect  of   failure   to    affix   revenue    stamp  oa 

admissibility  of  Instrument  in  evidence,  se« 

"Internal  Revenue." 
Harmless  error  in  rulings  on,  see  "Appeal  and 

Error,"  S  23;    "Criminal  Law,"  8  15. 
In  justices'  courts,  see  "Justices  of  the  Peace," 

«2. 
Instrnctions  as  to  evidence,  see  "Trial,"  {  8. 
Necessity  of  bill  of  exceptions  for  purpose  of 

review  of,  see  "Appeal  and  Error,"  $  10. 
Necessity  of  inclusion   in   record   for    purpose 

of  review,  see  "Appeal  and  Error."  S   -10. 
Necessity  of  objections  to,  for  purpose  otf  re- 
view, see  "Appeal  and  Biror,"  i  5. 
Newly    discovered    evidence    ground    for    ii«n 

trial,  see  "New  Trial,"  {  2. 
Objections   to,    on    ground   of   insufficiency   ol 

pleading,  see  "Pleading,"  §  10. 
Presumptions  as  to  harmless  error,    see   "A|.- 

peal  and  Error,"  {  19. 
Questions  of  fact  for  jury,  see  "Trial,"  f  6, 
Reception  at  trial,  see  "Criminal  Law,"  |  11; 

"Trial."  i  4. 
Review  on  appeal  or  writ  of  error,   see  "Ap- 
peal and  Earor,"  |  18;    "Criminal   Law,"  { 

At  to  partioular  fact!  or  itmes. 

See  "Abandonment";  "Accord  nnd  Satisfac- 
tion"; "Alteration  of  Instruments";  "Boncd- 
nries,"  J  1;  "Compromise  and  Settlement": 
"Customs  and  Usages";  "Deeds,"  {  3: 
"Gifts,"  I  1;  "Judgment,"  {  10;  "Mortga 
ges,"  f  1;  "Payment,"  $  3;   "Trusts."  8  1- 

Advancement,  see  "Descent  and  Diatribation.' 
8  2. 

Authority  of  attorney,  see  "Attomer  and 
Client,'^'   $  2. 

Authority  of  insurance  agents,  see  "Insnr- 
ance,"  §  3. 

Construction  of  will,  see  "Wills,"  |  5. 

Contract  for  sale  of  realty,  see  "Vendor  an." 
Purchaser,"  8  1- 

DefenHe  of  statute  of  frauds,  see  "Fraud.*. 
Statute  of,"  8  4. 

Delivery  of  deed, 'see  "Deeds,"  8  1- 

Delivery  of  escrow,  see  "Escrows." 

Employment,  see  "Master  and  Servant,"  |  2. 

Existence  of  easement,  see  "Easements,"  {  1. 

Identification  of  trustee  of  charitable  fund, 
see  "Charities."  8  1. 

Legality  of  consideration  of  contract,  see  "Con 
tracts,"  8  1. 

Testamentary  capacity,  see  "Wills,"  8  L 

Uinlne  influence,  see    Wills,"  $  3. 

Voluntary  character  of  confession,  see  "Crim- 
inal Law,"   8  8- 

In  action*  hy  or  againtt  partieuUir  eloMe*  of 
partiet. 

See  "Apprentices";  "Corporations,"  8  6: 
"Counties,"  8  8;  "Factors^';  "Husband  anJ 
Wife,"  8  4;  "Master  and  Sen-ant,"  $  S: 
"Municipal  Corporations,"  8  12:  "Parent  aa.' 
Child";  "Partnership,"  8  4;  "Principal  anJ 
Surety,"  8  4:  "Railroads,"  88  4,  5;  '•Schoi>K 
and  School  Districts,"  i  2;  'Street  Kail- 
roads,"  8  1. 

Foreign  corporations,  see  "Corporations,"  f  !*. 

Trustee  In  bankruptcy,  see  "Bankruptcy,"  1  'S 

In  particular  civil  actiom  or  proceedinft. 
See   "Assault   and  Battery,"  8    1:    "Divorce." 

8   3;    "Forcible  Entry  and  Detainer."  8   1. 

"Fraud,"    8    2;    "Libel   and    Slander.'"  8  ;i; 

"Quieting  Title,"  8  2;    "Rape,"  §  4;    "Rei- 

ormntion  of  Instruments,"   8  2;    "Replevin." 

8  3;    "Specific  Performance."  8  4;    "TM.vpr 

and  Conversion,"  8  L 
Acconnting  by  partner,  see  "Partnership,"'  §  4. 
Condemnation  proceedings,   see   "i^inont   i>. 

main,"  8  3. 
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For  breach  of  contract,  8«e  "Contracts,"  i  8; 
"Sales,"  I  6. 

Kor  breach  of  warranty,  see  "Sales,"  i  7. 

For  caosinx  death,  see  "Death,"  {  1. 

For  civil  damages  for  sale  of  liquors,  see  "In- 
toxicating Liquors,"   §  5. 

For  criminal  conversation,  see  "Husband  and 
Wife,"  I  7. 

For  discharge  of  apprentice,  see  "Apprentices." 

For  diversion  of  water  course,  see  "Waters 
and  Water  Courses,"  {  1. 

Foreclosure,  see  "Chattel  Mortgages,"  {  5; 
"Mortgages,"  |  5. 

For  injuries  to  animals  caused  by  operation 
of  street  railroad,  see  "Street  Railroads," 
«2. 

For  personal  Injuries,  see  "Electricity";  "Mas- 
ter and  Servant,"  §  8;  "Municipal  Corpora- 
tions," S  12;  "Railroads,"  H  4,  6;  "Street 
Railroads,"  {  1. 

For  possession  of  mortgaged  gooda,  see  "Chat- 
tel  Mortgages,"  J  3. 

For  price  of  goods  sold,  see  "Sales,"  {  6. 

For  relief  against  judgment,  see  Jndgment," 
i  4. 

For  services,  see  "Manter  and  Servant,"  8  2. 

On  Mil  or  note,  see  "Bills  and  Notes,"  {  7. 

On  bond  of  depositary,  see  "Depositaries." 

On  gaming  contract,  see  "Gaming,"  S  1. 

On  injunction  bond,  see  "Injunctions,"  I  6. 

On  insurance  policy,  see  "Insurance,     {  11. 

On  mutual  benefit  certificate,  see  "Insurance," 
«12. 

Probate  proceedings,  see  "Wills,"  {  4. 

To  determine  priority  of  chattel  mortgages,  see 
"Chattel  Mortgages,"  {  2. 

To  recover  proceeds  of  sale  by  factor,  see  "Fac- 
tors." 

Will  contest,  see  "Wills,"  {  1. 

In  oriminal  protecutiont. 
See  "Burglary,"  i  1;   "Criminal  Law,"  {{  4-«; 

"Homldde,"  S  3:    "Rape,"  {  2;    "Robbery. 
Bastardy  proceedings,  see  "Bastards,"  §  3. 
For  abandonment  of  wife,  see  "Husband  and 

Wife,"  i  B. 
For  keeping  or  resorting  to  disorderly  house, 

see  "Disorderly  House." 
For  maintaining  nuii^auce,  see  "Nuisance,"  i  2. 

{   1.    JncUelal  notice. 

The  district  court,  sitting  at  a  term  held  at 
B.,  in  a  contempt  proceeding,  held  entitled  to 
take  jndicial  notice  of  the  records  in  the  suit  in 
which  the  contempt  was  committed,  then  i)end- 
ing  in  the  same  court  at  A. — Ferguson  t. 
Wheeler  (Iowa)  638. 

A  general  custom  need  not  be  pleaded. — 
.John  O'Brien  Lumber  Co.  t.  Wilkinson  (Wis.) 
1050. 

i   S.    PreaniBptions. 

For  the  purpose  of  showing  fraud  in  a  sale 
of  corporate  stock,  evidence  is  admissible  of 
the  financial  couilition  of  the  company  immedi- 
ately after  the  stock  was  purchased. — Campbell 
V.  Park  (Iowa)  861. 

8    a.    B«leTBnc7,  materiality,  and   com- 
petency In  seneral. 

Evidence  of  a  former  arbitration  between 
the  parties  lield  admissible  to  sliow  that  there 
was  no  foundation  for  a  counterclaim  presented 
by  defendant. — Stock  v.  Crawford  (Iowa)  89. 

In  an  action  against  the  surety  on  a  liquor 
dealer's  bond  to  recover  for  the  death  of  plain- 
tifTs  husband,  resulting  from  the  unlawful  sale 
of  liquors,  oonveraations  with  the  principal  the 
(lay  after  the  death  held  inadmissible. — Knott  v. 
Peterson  (Iowa)  173. 

In   «n  action  on   notes  given   for  corporate 

stock,  for  the  purpose  of  showing  want  of  con- 

.sideration  and  that  the  stock  was  worthless, 

evidence  is  admissible  that  the  mncliinery  of  the 

'  company's  plant  did  not  belong  to  the  company 


and  was  taken  away  by  the  owners  thereof. — 
Campbell  v.  Park  tlowa)  SCI. 

Evidence  as  to  plaintiff's  employing  a  physi- 
cian on  the  occasion  of  former  troubles  held 
not  competent,  in  an  action  for  assault  and 
battery,  as  to  the  necessity  to  employ  a  physi- 
cian for  the  injuries  claimed  to  nave  been  in- 
flicted by  defendant. — Lowe  v.  Ring  (Wis.) 
381.  , 

In  an  action  for  the  purchase  price  of  oats, 
held  proper  to  permit  plaintiff  to  testify  as  to 
the  terms  of  a  previous  transaction  between  the 
parties. — Sullivan  t.  Manston  Milling  Co. 
(Wis.)  679. 

Statement  of  nile  as  to  reception  of  evidenc;? 
of  experiments. — Zimmer  v.  Fox  River  Valley 
Electric  Ry.  Co.  (Wis.)  1099. 

{  4.    Best  aad  aeeondary  evldenee. 

In  an  action  for  damage  to  mill  proi)erty  by 
obstruction  of  a  creek,  statement  on  cross-exam- 
ination held  not  objectionable  as  oral  evidence 
of  a  sale  of  land. — Neely  t.  Detroit  Sugar  Co. 
(Mich.)  664. 

f  5.     Admlsalona. 

Declarations  of  a -principal,  to  be  admissible 
against  his  surety,  must  be  6.  part  of  the  res 
gestae. — Knott  v.  Peterson  (Iowa)  173. 

Where,  in  an  action  for  broker's  commissions, 
plaintiff  introduced  a  letter  from  the  defendant 
to  the  purchnser,  defendant  was  entitled  to  of- 
fer the  purchaser's  letter  in  answer  thereto,  un- 
der Code,  {  4615. — Robertson  v.  Vasey  (Iowa) 
271. 

Under  Code,  |  4615,  where  plaintiff  testified 
as  to  a  conversation  with  defendant  prior  to 
the  execution  of  the  commission  contract  sued 
on,  defendant  was  entitled  to  testify  with  ref- 
erence to  the  same  conversation. — Robertson  v. 
Vasey  (Iowa)  271. 

In  an  action  for  injuries  to  It  servant,  state- 
ment-of  defendant's  manager  to  plaintiff's  wife 
that  it  was  not  plaintiff's  fault  that  he  was 
hurt  held  incompetent. — Alquist  v.  Eagle  Iron 
Works  (Iowa)  520. 

In  an  action  for  injuries  to  a  servant,  state- 
ment of  defendant's  manager  held  competent  in 
rebuttal  of  the  manager's  testimony  that  he 
did  not  direct  plaintiff  to  do  the  work. — Alquist 
V.  Eagle  Iron  Works  (Iowa)  520. 

Evidence  that  defendant,  after  hearing  of  the 
loss  of  plaintiff's  sheep,  and  knowing  that  de- 
fendant's dog  was  charged  therewith,  killed  the 
dos,  and  remarked  that  "it  would  kill  no  moro 
sheep,"  was  admissible  in  an  action  against  him 
for  damages  for  the  killing. — Anderson  v.  Hal- 
verson  (Iowa)  781. 

In  an  action  for  injuries  to  a  passenger,  evi- 
dence of  a  conversation  bct-vvcen  a  witness  and 
the  motormau  some  time  thereafter  held  inad- 
missible as  substantive  testimony. — Butler  v. 
Detroit,  Y.  &  A.  A.  Ry.  (Mich.)  232. 

f  6.     Hearsay. 

On  an  issue  as  to  whether  the  seller  of  a  stock 

of  goods  had  fraudulently  raised  the  cost  price. 

a  certain  question  to  the  seller  held  to  call  foi- 

hearsay  evidence. — Sylvester  v.  Ammons  (Iowa) 

i  782. 

I  {  7.     Doeamemtary  evldeace. 

I     A  jndgment  certified  by  a  jnstice  in  a  foreign 
jurisdiction   held   sufficient.— Tomlin   v.   Woods 
■  (Iowa)  135. 

;  A  certificate  to  a  tran.oeript  of  a  jndgment  of 
.  a  jnstice  in  a  foreign  jnri.sdiction  held  snffl- 
I  ciently  attested  within  Code,  S  4C46,  notwith- 
I  standing  Rev.  St.  U.  S.  I  !m5  [U.  S.  Comp.  St. 
1 1001,  p.  677].— Tomlin  v.  Woods  (Iowa)  l&D. 
I .  Life  tables  are  adrais.s)ble  to  show  expectancy 
of  life,  in  actions  for  death  or  permanent  per- 
sonal injuries.  —Knott  v.  Peterson  (Iowa)  173. 
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Parol  evidence  held  admissible  to  sho^  the 
true  relation  of  the  parties  to  a  note. — Iowa 
Nat   Bank  7.  Ciooper  (Iowa)  459. 

In  an  action  for  the  breach  of  the  covenants 
of  warranty  in  a  deed,  the  deed  governs,   and  1 
the  grantor  cannot  defeat  the  covenants  by  pa-  , 
rol  evidence  of  the  grantee's  knowledge  of  an  : 
incumbrance. — Newbnm  v.  Lucas  (Iowa)  730.     I 

Where  an  agreement  reciting  a  delivery  of 
goods  purports  to  be  an  agreement  for  an  agen- 
cy, without  reference  therein  to  the  terms,  pa- 
rol evidence  is  admissible  to  show  a  contem- 
poraneous oral  agreement  as  to  the  agency  not 
inconsistent  with  the  writing. — Sutton  v.  Weber 
(Iowa)  775. 

Where  delivery  of  a  note  la  aa  security  for 
another  agreement,  which  is  in  parol,  parol  ev- 
idence is  admiHsible  to  show  the  condition  of 
delivery. — Oakland  (Temetery  Aas'n  t.  Lakins 
(Iowa)  77a 

Parol  evidence  in  an  action  on  a  note  held 
admissible  to  show  that  it  had  been  discharged 
by  performance.— Oakland  Cemetery  Ass'n  t. 
Lakins  (Iowa)  77a 

In  a  snlt  to  enforce  specific  performance  of  \ 
a  contract  to  make  complainant  decedent's  heir, 
statements  by  deceased  and  his  first  wife  held  \ 
incompetent. — Bowina  v.  English  (Mich.)  204. 

A  wife  and  husband  cannot,  by  verbal  agree- . 
ment,  change  the  effect  of  a  deed  creating  in  1 
them  a  tenancy  by  the  entirety,  so  aa  to  entitle 
the  wife  to  a  share  of  the  crops  raised  on  the 
premises. — Morrill  v.  Morrill  (Mich.)  200. 

In  an  action  on  a  written  contract  for  the  aale 
of  scrap  iron,  evidence  that  the  real  contract 
was  oral  held  inadmissible  to  vary  the  terms 
of  the  contract. — Helper  t.  MacKinnon  Mfg. 
C!o.  (Mich.)  804. 

Where  defendants  contracted  to  receive  all 
plaintiffs  scrap  iron  for  a  certain  period,  evi- 
dence of  a  parol  agreement  that  tne  amount 
should  not  exceed  that  furnished  during  a  pre- 
vious period  held  admissible  to  show  the  general 
character  of  the  party's  business,  etc—Helper 
T.  MacKinnon  Mfg.  Co.  (Mich.)  804. 

Written  contract  of  employment  held  com- 
plete, and  hence  evidence  of  a  parol  condition 
was  Inadmissible. — R.  K.  Carter  &  Co.  v.  Web- 
er (Mich.)  8ia 

In  an  action  on  a  note  by  an  indorsee,  the 
answer  that  the  -note  was  put  in  circulation  by 
fraud  and  in  violation  of  an  oral  agreement 
held  to  state  a  good  defense. — Mendenhall  t. 
Ulrich  (Minn.)  1057. 

Under  a  written  contract  of  sale  specifying 
the  conditions,  a  sale  by  sample  cannot  be 
shown. — Dowagiac  Mfg.  Co.  t.  Mahon  (N.  D.) 
903. 

Aa  against  a  bailor,  held,  that  parol  evidence 
was  not  admissible  to  show  that  the  property 
bailed  was  not  covered  by  contracts  of  fire  In- 
surance effected  by  the  bailee. — Johnston  v. 
Charles  Abrescb  Co.  (Wis.)  395. 

Parol  evidence  held  admissible  to  show  that 
the  word  "claims,"  used  in  a  release,  included 
possible  claims  of  the  defendant  under  a  sup- 
posed will  of  deceased,  not  found  till  after  hia 
estate  had  been  administered. — Perkins  v. 
Owen  (Wis.)  415. 

Parol  proof  is  inadmissible  to  show  that  a 
note  evidences  an  advancement,  as  contradict- 
ing an  unambignous  written  contract. — Schmidt 
V.  Schmidt's  Estate  (Wis.)  678. 


subject  for  expert  testimony. — Guinn  t.   Iowa 
&  St  li.  B.  0>.  (Iowa)  94. 

Nonexpert  witnesses  on  an  Issne  of  testa- 
mentary capacity  can  give  an  opinion  that  tlie 
testator  was  of  nnsound  mind. — Stutsman  v. 
Sharpless  (Iowa)  105. 

In  a  will  contest,  an  instruction  permitting 
the  jury  to  say  what  facts  were  material  to 
the  opinions  of  medical  experts  given  in  an- 
swer to  hypothetical  questions,  etc.,  A«Id  error. 
— Stutsman  v.  Sharpless  (Iowa)  105. 

A  nonexpert  witness  held  competent  to  give 
an  opinion  as  to  the  soundness  of  testator's 
mind. — In  re  Selleck's  Will  (Iowa)  453. 

Experts,  who  had  either  treated  insured  pro- 
fessionally or  took,  part  in  the  i>ost  mortem 
examination,  hdd  entitled  to  testify  to  the 
cause  of  death. — Morrow  v.  National  Masonic 
Ace.  Ass'n  (Iowa)  46a 

A  witness,  testifying  aa  to  the  value  of  min- 
ing claims  in  one  minmg  districts  is  not  compe- 
tent to  testify  as  to  the  value  of  claims  in  an- 
other district — Oillespie  v.  Ashford  (Iowa)  649. 

A  witness  held  competent  to  testify  to  the 
■peed  of  a  train  he  observed.— Gregory  ▼.  Wa- 
bash R.  Co.  (Iowa)  761. 

Where  the  issue  was  whether  the  seller  of  a 
stock  of  goods  had  fraudulently  raised  the  co«t 
mark  on  the  goods,  it  was  proper  to  i>ermit  1 
witness  who  Bad  had  15  years'  experience  in 
the  mercantile  business  to  be  asked  whether  tte 
mark  on  the  goods  was  the  original  mark. — 
Sylvester  v.  Ammons  (Iowa)  782. 

On  an  issue  aa  to  whether  the  seller  of  a 
stock  of  goods  had  fraudulently  raised  the  cost 
mark,  held  proper  to  permit  certain  witnesses  m 
testify  as  to  the  difference  between  actual  co?^ 
at  wholesale  of  the  entire  stock  as  inventoried 
by  them  and  the  amount  of  the  invoice  furnish- 
ed by  the  seller. — -Sylvester  v.  Ammons  (lowai 
782. 

The  general  manager  of  a  corporation  is  com- 
petent to  testify  as  to  whether  the  concern  is 
solvent  or  not,  without  the  items  of  fact  on 
which  the  general  statement  la  baaed  being  first 
di8clo8ed.--Campbell  v.  Park  (Iowa)  861. 

The  wife  of  a  mortgagee  held  incompetent  to 
testify  aa  to  the  receipt  by  her  husband  of  a 
letter  from  the  mortgagor,  since  deceased,  con- 
taining a  draft  for  a  payment  on  the  mortgage. 
— Carr  v.  Carr  (Mich.)  550. 

In  an  action  for  assanlt  an  answer  of  a  medi- 
cal witness  held  not  objectionable  as  invading 
the  province  of  the  jury. — Noller  v.  Wright 
(Mich.)  553. 

A  witness  to  a  signature  to  a  note  sued  on 

held  entitled  to  decline  to  answer  as  to  the  g«i- 
uineness  of  signatures  of  documents  not  in  evi- 
dence, without  examination  of  them. — Taylor 
v.  Taylor's  Estate  (Mich.)  832. 

Medical  testimony  is  relied  on  as  to  physical 
injury,  and  is  universally  admitted  'by  the 
courts  of  the  country. — City  of  South  Omaha  v. 
Sutliffe  (Neb.)  997. 

Opinions  of  expert  witnesses  as  to  which 
of  two  or  more  causes  produced  a  given  effect 
held  inadmissible. — Meeban  v.  Great  Northern 
Ry.  Co.  (N.  D.)  183. 

Opinions  held  admissible  as  to  a  colt  b^ng  the 
foal  of  a  certain  mare  by  a  certain  stallion.— 
Brady  v.  Shirley  (S.  D.)  886. 

Testimony  as  to  whether  a  witness  had  an) 
reason  to  believe  that  another  person  hid 
spoken  about  a  certain  contract  hild  properly 
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excluded. — John  O'Brien  Lumber  Oo.  t.  WU- 
kinMD  (Wis.)  1050. 

EXAMINATION. 

Of  applicants  for  practice  of  medicine,  see 
"Physicians  and  Surgeons." 

Of  expert  witnesses,  see  "Evidence,"  19. 

Of  person  accused  of  crime,  see  "Criminal 
Law,"  I  2. 

Or  witness  as  to  opinion  evidence,  see  "Evi- 
dence," §  9. 

Of  witnesses  in  j^neral,  see  "Witnesses,"  f  8. 

Of  witness  on  talking  deposition,  see  "Deposi- 
dona." 

EXCEPTIONS. 

Necessitv  for  purpose  of  review,  see  "Appeal 
and  Error,"  {  6. 

EXCEPTIONS,  BILL  OF 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Error,"  |  10;   "Criminal  Law,"  {  13. 

I    1.    Nature,  form,  and  eententa  in  gen-  j 
eraL  I 

The  specifications  in  a  bill  of  exceptions  as  ' 
to  the  insufficiency  of  the  evidence  to  support 
the     findings     had     sufficient — Chapman     t.  ' 
Greene  (S.  D.)  351.  I 

I   2.    Battlement,  alrnlnc  and  flllns. 

An  ex  parte  order  extending  the  time  for 
presenting  a  bill  of  exceptions,  frandnlently 
obtained,  may  be  set  aside,  and  judge  will  not 
be  compelled  by  maudamus  to  allow  the  same. 
—State  V.  Somberger  (Neb.)  241. 

The  Supreme  Court  held  to  have  no  power  to 
amend  a  bill  of  exceptions,  or  to  determine 
whether  respondent  was  entitled  to  have  the 
desired  matter  inserted  therein.— Jones  t.  City 
of  Sioux  Falls  (8.  D.)  4S. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  |  8. 

EXCHANGE  OF  PROPERTY. 

A  grantee  of  land  in  a  deed  executed  pursuant 
to  an  agreement  for  the  exchange  of  land  with 
the  grantor  held  entitled  to  a  lien  on  the  land 
he  conveyed  for  damages  for  breach  of  warranty 
in  the  deed  conveying  the  land  to  him. — New- 
bum  T.  Lucas  (Iowa)  730. 

One  induced  to  enter  into  a  contract  by  mis- 
representation held  entitled  to  elect  to  stand 
on  the  contract  and  recover  damages,  or  to 
rescind  the  contract  and  recover  back  that  with 
which  he  had  parted. — Smeeeters  t.  Schroeders 
(Wis.)  363. 

EXCISE. 

Ptities.  see  "Internal  Revenue." 
Begulation  of  traffic   in  intoxicating  Uqnots, 
see  "Intoxicating  Liquors." 

EXECUTION. 

See  "Attachment";  "Garnishment" 
Exemptions,  see  "Exemptions";  "Homestead." 
Liability  of  sheriff  for  sale  of  homestead  on 
execution,  see  "Sheriffs  and  Constables,"  I  1. 
Recovery  of  pajrment  on  execution,  see  "Pay- 
ment,"'' i  4. 

{   1.    lasnanoe,  form,  aad  reqnlsltes   of 
writ. 

A  vacation  order,  directing  the  clerk  to  issue 
execution  against  defendants  for  the  collection 
of  10  per  cent  of  a  fine  which  had  been  remit- 
ted, as  additional  attorney's  fees,  without  notice 


to  defendants,  as  required  by  (3ode,  J|  3834- 
3841,  held  without  jurisdiction. — McConkie  v. 
Landt  (Iowa)  1121. 

Under  Justice  Code,  {  81,  and  Code  Civ.  Proc. 
SI  329,  320,  the  transcript  of  a  judgment  from 
a  justice  must  be  filed  in  the  circuit  court -with- 
in five  years. — Phillips  v.  Norton  (S.  D.)  727. 

i  8.    Star,  qvasUnc,  TaoatlaSf  ■»&  re- 
lief against  oxeontlon. 

Where  an  order  directing  the  issuance  of  an 
execution  to  collect  10  per  cent  of  a  fine  from 
complainants  as  attorney's  fees  was  without  Ju- 
risdiction, complainants  were  entitled  to  relief 
by  injunction. — McConkie  v.  Landt  (Iowa)  1121. 

I  8.    Sale. 

Neither  the  attorneys  of  plaintiff,  who  pur- 
chased property  on  execution,  nor  plaintiff,  nor 
an  assignee  prior  to  the  execution  of  a  sheriff's 
deed,  are  purchasers  in  good  faith,  within  the 
meaning  of  Code,  §  8797,  as  to  the  title  of  pur- 
chasers in  good  faith  upon  the  grant  of  a  new 
trial  to  a  nonresident  defendant — English  v. 
Otis  (Iowa)  293. 

.  Dnder  Code,  |{  8796,  3797,  relative  to  new 
trials  to  nonresident  defendants,  the  court  may 
order  the  restoration  of  money  or  property  re- 
maining in  plaintiff's  possession,  and  set  aside 
any  title  derived  by  sheriff's  sale  under  the  judg- 
ment— English  T.  Otis  (Iowa)  293. 

A  tenant  in  common,  paying  off  an  incum- 
brance on  the  premises,  held  not  estopped  from 
demanding  contribution  from  the  purchaser  of 
a  co-tenant's  interest  on  an  execution  sale,  be- 
cause not  appearing  at  the  sale  and  notifying 
prospective  purchaser  of  his  right  to  contribu- 
tion.— Rippe  V.  Badger  (Iowa)  642. 

A  tenant  in  common  paying  an  incombranoe 
on  the  land  held  entitled  in  equity  to  contribu- 
tion from  a  purchaser  of  his  co-tenant's  inter- 
est at  execution  sale. — Rippe  v.  Badger  (Iowa) 
642. 

Code,  i  2925,  held  not  to  prevent  a  tenant  in 
common,  paying  off  an  incumbrance  on  the  land, 
to  demana  contribution  from  a  purchaser  of  the 
co-tenant's  Interest  at  an  execution  sale. — Rippe 
T.  Badger  (Iowa)  642. 

The  maxim  of  caveat  emptor  held  applicable 
to  a  sale  under  execution. — ^Rlppe  t.  Badger 
(Iowa)  642. 

On  an  application  to  confirm  an  execution 
sale,  under  Rev.  CJode  Civ.  Proc.  f  374,  the 
court  is  bound  by  the  report  of  sale. — Crouch 
V.  DAkota,  W.  &  M.  R.  R.  Co.  (S.  D.)  722. 

An  order  confirming  an  execution  sale  is  not 
conclusive,  as  against  the  owner  of  the  proper- 
ty sold,  as  to  any  question  of  fact  or  proposi- 
tion of  law. — Crouch  T.  Dakota,  W.  &  M.  R. 
R.  Co.  (S.  D.)  722. 

I  4.     Retnrm. 

An  amendment  to  a  sheritTs  return  as  to  a 
matter  of  fact  must  be  made  by  the  sheriff  vol- 
untarily.— Flynn  ▼.  Kalamazoo  Circuit  Judge 
(Mich.)  222. 

EXECUTIVE  POWER. 

See  "Gonstitntional  Law,"  I  2. 

EXECUTORS  AND  ADMINISTRATORS. 

Sec  "Descent  and  Distribution";  "Partner- 
ship," I  3;   "Wills." 

Courts  of  probate,  see  "Courts,"  |  3. 

Harmless  error  in  admission  or  exclusion  of  evi- 
dence in  action  on  claim  against  decedent's 
estate,  see  "Appeal  and  Error,"  g  23. 

Testamentary  trustees,  see  "Trusts." 

i   1.    Allowance  and  payaaont  of  claims. 

A  payment  to  persons  guarantying  an  express 
company   for   traveler's   checks   issued    held   a 
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preferred   claim    against  the   estate   of  one   of 
such  guarantors,  to  be  applied  on  a  judgment 
obtained  againc^t  purchasers  of  checks  by  such  { 
express  company.— Officer  v.   Officer   &   Pusey  ' 
(Iowa)  484 ;   American  Exp.  Co.  y.  Musser,  Id.  ; 

Notice  of  administrator's  application  for  dis-  j 
charge  to  creditor  whose  claim   had  not  been 
filed  had  not  required  under  Code,  i  3349. — ■  I 
Boyle  V.  Boyle  (Iowa)  748.  I 

Under  Rev.  Codes  1899,  §§  6405,  6407,  the  I 
rejection  of  a  claim  against  the  estate  of  a  de-  ■ 
cedent  is  a  condition  precedent  to  the  right  to 
sue  thereon. — In  re  Smith's  Estate  (N.  D.)  890. 

To  authorize  actions  on  claims  and  limit  the 
time  in  which  suit  must  be  brought,  the  con- 
structive rejection  which,  by  Rev.  Codes  1899, 
I  6405,  is  a  result*  of  10  days'  neglect  of  an  ad- 
ministrator to  allow  it,  is  equivalent  to  a  re- 
jection by  written  indorsement. — In  re  Smith's 
&tate  (N.  D.)  890. 

A  claim  may  be  allowed  by  a  county  judge,  i 
under  Rev.  Codes  1899,  §  tWOT,  after  it  has  ; 
been  rejected,  at  any  time  before  it  is  barred  j 
by  limitations. — In  re  Smith's  Estate  (N.  D.)  ! 

Under  Rev.  St.  1898,  f  2448,  the  county ' 
court  has  jurisdiction  to  fix  attorney's  fees 
for  services  rendered  an  administrator  and,  on 
his  becoming  a  defaulter,  to  declare  a  lien  for 
such  fees  in  favor  of  the  nttomeys  against  the 
estate. — Carpenter  v.  United  States  Fidelity  ; 
&  Guaranty  Co.  (Wis.)  404.  i 

A  judgment  of  the  county  court,  settling  an  • 
administrator's  accounts  and  imposing  a  lien  , 
thereon  for  attorney's  services  rendered  the 
administrator,  who  was  a  defaulter,  held  not  I 
subject  to  collateral  attack  in  an  action  on  the  i 
administrator's  bond, — Carpenter  v.  United  i 
States  Fidelity  &  Guaranty  Co.  (Wis.)  404.         i 

{   2.    IHstrllnitloB  of  ektste.  \ 

A  decree  by  the  probate  court  having  juris- ' 
diction,  assigning  the  residue  of  the  estate  of  a 
deceased  person,  is  in  the  nature  of  a  judgment 
in  rem,  and  is  conclusive  upon  all  persons  in- 
terested in  such  estate. — Chadboume  v.  Hartz 
(Minn.)  68;   Same  v.  Draxton,  Id. 

{  8.     Sales  and  oonTcyanoes  under  order 
of  oonrt. 

Where  the  undivided  one-third  of  a  surviving 
husband  in  the  real  estate  of  his  wife  and  the 
other  undivided  two-thirds  interest  could,  not 
be  equitably  divided,  the  probate  court  had  ju- 
risdiction, under  Gen.  St.  1804,  H  4575-4580, 
as  amended  by  chapter  89,  pp.  91-93,  Laws 
1901,  to  cause  the  entire  estate  to  be  sold  to  pay 
specific  legacies. — In  re  Kelly's  Estate  (Minn.) 
797;    Kelly  v.  Slack.  Id. 

A  finding  by  the  probate  court  that  the  es- 
tate in  question  could  not  be  equitably  divided 
among  the  heirs  and  distributees,  and  it  was 
not  for  the  advantage  of  all  parties  concerned 
to  sell  an  undivided  two-thirds  interest  to  pay 
the  legacies,  held  justified  by  evidence. — In  re 
Kelly's  Estate  (Minn.)  797 ;    Kelly  v.  Slack,  Id. 

Judgments  in  proceedings  for  the  sale  of  real 
estate  of  a  decedent  to  pay  debts  will  not  be 
disturbed,  unless  mistakenly  made  or  showing 
an  abuse  of  discretion. — In  re  Parker's  Estate 
(Neb.)  233. 

An  application  by  an  administrator  to  sell  real 
estate  held  a  special  statutory  proceeding. — 
Bixby  V.  Jewell  (Neb.t  1020. 

{   4.    Actions. 

Where  a  note  is  presented  as  a  daim  against 
a  decedent's  estate,  that  it  was  executed  by  mis- 
take, and  did  not  express  the  intent  of  the  par- 
ties, can  only  be  proved  when  properly  alleged 
by  an  equitable  counterclaim. — Schmidt  v. 
Schmidt's  Estate  (Wis.)  678. 


i    5.     Acconntinc  and  settlement. 

An  order  allowing  an  administrator's  account. 
if  not  appealed  from,  is  conclusive  on  the  ad- 
ministrator.— Nowland  v.  Bice's  Estate  (Mich.i 
214. 

The  findings  on  the  hearing  of  an  administra- 
tor's account  should  state  what  items  are  al- 
lowed and  what  rejected. — Nowland  t.  Rice's 
Estate  (Mich.)  214. 

Under  Rev.  St  1888,  if  2443,  S806,  proceed- 
ings for  the  administration  of  an  estate  of  a 
deceased  dying  within  the  county,  as  intestate. 
held  not  void  for  want  of  jurisdiction,  on  the 
subsequent  discovery  and  production  oi  a  will. 
— Perkins  v.  Owen  (Wis.)  415. 

S    6.    Foreign  and  ancillary  adaalnUtra- 
tlon. 

Where  a  foreign  executor  was  appointed  ex- 
ecutor with  the  will  annexed  under  Comp.  Laws. 
J  9284,  his  subsequent  removal  by  the  coart  of 
bis  domicile  did  not  require  his  removal  as 
executor  with  the  will  annexed  as  a  matter  of 
law. — American  Missionary  Aas'n  t.  Hall 
(Mich.)  535. 

EXEMPTIONS. 

See  "Homestead." 

From  taxation,  see  "Taxation,"  J  2. 

J    1.    Waiver  or  forfeiture. 

Contention  by  debtor  in  garnishment  of  his 
earnings,  to  defeat  the  garnishment,  that  tran^t- 
action  was  in  effect  a  mortgage  of  his  exempt 
personal  property,  which,  under  C!ode,  8  2906. 
would  not  be  valid  unless  concurred  in  by  hiv 
wife,  held  without  merit. — Dowliug  &  Allgooil 
V.  Wood  (Iowa)  113. 

Debtor  held  estopped  by  his  eondnot  from  re- 
lying on  Code,  §  4011,  exempting  the  eamincs 
of  a  debtor  for  his  personal  services  from  i^ar- 
uishment. — Dowling  &  Allgood  v.  Wood  (Iowa) 
113. 

EXPERIMENTS. 

Evidence  of,  see  "Evidence,"  f  8. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  |  9. 

In  criminal  prosecutions,  see  "Cruninal  Law." 

EXPLOSIVES. 

Nei^lgence  in  general,  see  "Negligence,"  |  1. 

EXTRADITION. 

g    1.    Interstate. 

Under  Or.  Code  (CJobbey's  Ann.  Code  1901)  { 
364,  extradition  of  a  person  charged  with  a 
crime  in  another  state  cannot  be  granted,  with- 
out proof  that  such  person  is  a  fugitive^ — Ex 
parte  Dennison  (Neb.)  1045;  Dennison  v. 
Christian,  Id. 

It  is  not  necessary,  in  the  extradition  pro- 
ceedings, that  the  warrant  issued  by  the  (Jovern- 
or  should  state  that  he  has  found  the  accused  is 
a  fugitive  from  justice. — Bx  parte  Dennisoo 
(Neb.)  1045;  Dennison  v.  Christian,  Id. 

FACTORIES. 

Bmployte,  see  "Master  and  Berrant,"  if  3-8. 

FACTORS. 

See  "Brokers";    "Principal  and  Agent" 

In  action  to  recover  the  proceeds  of  a  car 
load  of  grain  shipped  to  defendant  by  plaintif 
for  sale,  evidence  held  to  show  plaintiff  thr 
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tlie  fact  that  an  officer  ot  a  bank  shipped  the 
Srain  and  procured  the  bill  of  lading  was  im- 
material.— liolden  T.  Maxfield  (Minn!)  956. 

In  an  action  against  a  conuni.ssion  merchant 
to  recover  the  value  of  grain  shipped,  where 
tlie  question  of  ownership  was  In  issue,  the  bur- 
den was  on  plaintiff  to  show  Uiat  the  grain  was 
sbipped  by  him,  or  some  one  in  his  behalf,  and 
-vraa  on  defendant,  who  alleged  fraud  in  the 
"transaction,  to  show  it. — ^Holden  t.  Maxfield 
<Minn.)  955. 

FALSE  IMPRISONMENT. 

See  "MaliciooB  Prosecution." 

f     1.    OlTll  UablUty. 

Justice  of  the  peace  held  not  liable  in  action 
for  false  imprisonment. — Gardner  ▼.  Couch 
<Micb.)8Q2. 

FALSE  PRETENSES. 

Bvidence  on  trial  of  Indictment  held  to  show 
the  presentation  of  a  false  and  fraudulent  claim 
to  a  public  officer  for  payment,  within  the  mean- 
ing of  Gen.  St  1894,  {  6812.— State  ▼.  Peebles 
4 Minn.)  806. 

FEES. 

LiiabilitT  of  anretles  on  bond  of  officer  for  tak- 
ing illegal  fees,  see  "Officers,"  g  3. 

Cf  varUeUlar  elasae*  of  officers  or  other  person* 
See  -'Clerks  of  Courts";    -'Witnesses,"  |  1. 
Attorney,  see  "Attorney  and  Client,"  |.  3. 
Tax  collectors,  see  "Taxation,"  (  & 

FEE  SIMPLE. 

€5re«ted  by  will,  see  "Wills,"  i  5. 

FELLOW  SERVANTS. 

See  "Master  and  Serrant,"  |  6. 

FENCES. 

See  "Animals." 

Along  railroads,  see  "Railroads,"  ff  1,  6. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Brror,"  |  2. 

FINDINGS. 

Of  fact  on  trial  by  court,  see  "Trial,"  {  13. 
Beriew  on  appeal,  aee  "Appeal  and  Error," 

^ledai  findings  by  Jury,  see  "Trial,"  {  12. 

FINES. 

Department  in  city,  see  "Municipal  Corpora- 
tions," I  12. 
Execution  for  collection  of,  see  "Execution,"  {| 

For  violation  of  decree  restraining  liquor  nui- 
sance, see  "Intoxicating  Liquors,"    §  4. 

Under  the  statutes,  the  premises  on  which  a 
nuisance  is  maintained  are  subject  to  fine  im- 
posed for  its  maintenance. — Jasper  County  ▼. 
Sparham  (Iowa)  134. 

Vendor  of  homestead,  on  subsequently  ac- 
quiring title,  held  to  take  it  subject  to  judgment 
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FORNICATION. 

Se«  "Seductiou,"  §  1. 

FRANCHISES. 

Forfeiture,  see  "Corporations."  S  8. 

Grant  by  municipality,  see  "Municipal  C!orpora- 

tions,"  §  11. 
Taxation  of,  see  "Taxation,"  |  1, 

FRAUD. 

See  "False  Preten.ses" ;  "Fraudulent  Convey- 
ances." 

Effect  on  limitation,  see  "Limitation  of  Ac- 
tions," §  2. 

Expert  testimony  as  to  cost  of  goods,  see  "Evi- 
dence," §  9. 

Hearsay,  see  "Evidpiice,"  S  6. 

Presumption,  as  to  continuance  of  conditions, 
see  "Evidence,"  §  2. 

By  particular  classes  of  persons. 
See  "Building  and  Loan  Associations." 

In  parttcular  classes  of  conveyances,  contracts, 

or  transactions. 
See  "Contracts,"  §  1 ;    "Insurance,"  §  5. 
In  procuring  judgment,  see  "Judgment."  %  4. 
Registrntion    or    appropriation    of    trade-name, 
see  "Trade-Marks  and  Trade-Names,"  t  3. 

Particular  remedies. 
See  "Cancellation  of  Instruments,"  §  1. 

S    1.    Deception    oonatitnting   fraad,    and 
liability  therefor. 

One  who  exchanged  land  for  capital  stock 
of  a  corporation,  all  the  assets  of  which  con- 
sisted of  a  tract  of  land,  held  entitled  to  main- 
tain an  action  against  the  stockholders  for 
fraudnlent  representations  as  to  the  quantity 
of  land  contained  in  the  tract  owTied  by  the 
corporation. — Boddy  v.  Henry  (Iowa)  447. 

The  fact  that  a  vendor,  misrepresenting  the 
quantity  of  land  contained  in  the  tract,  quali- 
fied his  statement  with  the  word  "about,"  held 
not  to  relieve  him  from  liability  in  an  action 
by  the  vendee  for  damages. — Boddy  v.  Henry 
(Iowa)    447. 

A  vendee  held  entitled  to  rely  on  the  ven- 
dor's representations  as  to  the  quantity  of 
land  In  the  tract. — Boddy  v.  Henry  (Iowa) 
447. 

{   2.    Actions. 

In  an  action  by  a  vendee  against  his  vendor 
for  damages  because  of  the  vendor's  false  rep- 
resentations as  to  the  quantity  of  land  in  the 
tract  conveyed,  evidence  considered,  and  held 
sufficient  to  show  that  the  representations  were 
made  as  alleged. — Boddy  v.  Henry  (Iowa)  447. 

In  an  action  by  a  vendee  against  his  vendor 
for  damages  because  of  false  representations 
as  to  the  amount  of  land  in  the  tract,  held,  that 
an  instruction  making  it  incumbent  on  plain- 
tiff to  show  an  intent  to  deceive  was  erroneous. 
— Boddy  V.  Henry  (Iowa)  447. 

In  an  actioir  by  a  vendee  for  damages  on 
account  of  false  representations  by  the  vendor 
as  to  the  quantity  of  land  in  the  tract  con- 
veyed, tax  receipts  delivered  by  defendant  to 
plaintiff  held  admissible  as  tending  to  show 
the  vendor's  knowledge  of  the  amount  of  land 
contained  in  the  tract — Boddy  v.  Henry  (Iowa) 
447. 


A  person  defrauded  by  misrepresentations  ia 
the  purchase  of  corporate  stock  may  recover 
damages  therefor,  without  return  of  the  stott 
—Campbell  v.  Park  (Iowa)  861. 

An  answer  and  counterclaim  in  action  for 
price  h'ld  not  to  state  a  defense  or  counterclaim 
for  fraud. — Dowagiac  Mfg.  O).  v.  Mahon  l>. 
D.)  903. 

FRAUDS,  STATUTE  OF. 

§    1.    Promises   to   answer  for    debt,   de- 
fault, or  miscarriage   of   another. 

Agreement  construed,  and  held,  that  defen;- 
ant's  liability  was  an  original  one,  and  not  that 
to  pay  the  debt  of  another,  as  respects  ih? 
st.<itute  of  frauds. — Stevenson  v.  Sterling  (Miei.) 
523. 

§    2.    Agreements    not    to    be    performed 
ivithin   one   year. 

Oral  lease  of  real  estate  for  one  year  for  » 
term  beginning  a  dav  or  two  in  the  future  kfU 
valid,  under  Uev.  Civ.  Code  1903,  §  1238*  8ob4 
5. — Paulton  v.  Kreiser  (S.  D.)  4G. 

§    3.    Requisites  and  sufficiency  of  writ- 
ing. 

Under  Gen.  St  1894,  §  4213.  4215,  an  aceni 
cannot  make  a  contract  for  the  owner  of  land 
for  the  sale  thereof,  unless  his  authority  is  in 
writing. — Power  v.  Immigration  Land  Co. 
(Minn.)  161. 

A  written  memorandum,  signed  by  the  parrv 
making  the  lease,  for  a  leafsehold  contract  f'r 
more  than  one  year,  hel4  evidence  of  a  valid 
contract,  within  Comp.  St.  1903.  c.  32,  §  .=).— 
Buttorfield  v.  Commercial  Cattle  Co.  (Neb.)  25(1. 

Under  the  statute  of  frauds,  if  in  memoran- 
dum of  a  contract  for  the  sale  of  land,  the  tine 
for  consummation  of  the  contract  is  not  stated 
nor  whether  securities  are  to  be  given  for  d^ 
ferred  payments,  these  matters  may  be  shown 
by  parol. — Ruzicka  v.   Hotovy   (Neb.)  328. 

A  memorandum  of  a  contract  of  sale  is  no: 
void  under  the  statute  of  frauds  for  uncertain- 
ty in  description,  if  the  land  can  be  identified 
from  the  description  with  the  aid  of  parol  evi- 
dence.— Ruzicka  v.  Hotovy  (Neb.)  328. 

It  is  not  necessary  that  a  memorandum,  sign- 
ed by  the  grantor,  sufficient  to  evidence  sale  of 
real  estate,  should  be  contained  in  a  single  lei- 
ter. — Collyer  v.  Davis  (Neb.)  1001. 

I   4.     Pleading,    evidence,   trial,    and   re- 
vlenr. 

An  undelivered  deed,  placed  with  vendor's 
agent,  submitted  to  the  grantee  for  insptH'tioD, 
may  be  considered  to  aid  imperfect  description 
in  another  memorandum  of  sale  signed  by  tlM 
vendor.— Collyer  v.  Davis  (Neb.)  ICiOl. 

FRAUDULENT   CONVEYANCES. 

By  bankrupt  see  "Bankruptcy,"  {  2. 

§    1.    Transfers  and  transactions  invalid. 

A  transaction  between  defendant  in  a  pend- 
ing suit  and  others  held  not  to  show  fraud  as 
against  plaintiff  in  assisting  the  defendant  to 
prevent  the  enforcement  of  any  judgmeat 
against  him. — Pieter  v.  Bales  (Iowa)  865. 

A  conveyance  by  debtor  to  pay  debt  of  him- 
self and  wife,  created  by  purchase  of  estate  in 
entirety,  held  fraudulent  as  against  creditors.- 
Caswell  V.  Pilkiuton  (Mich.)  212. 

A  conveyance  by  a  debtor,  received  bj  the 
grantee  with  intent  to  defraud  creditors,  is  not 
relieved  from  the  condemnation  of  Rev.  Co<ie$ 
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1899,  I  5052,  declaring  it  void,  by  the  fact 
that  it  is  given  for  a  valuable  consideration  or 
to  pay  an  nonest  debt — Salemonson  v.  Thomp- 
son (N.  D.)  320. 

t    S.    Bemedlaa  of  oredltora  and  piiroluw^ 
era. 

Under  Rev.  Codes  1899,  §  5052,  the  levy  of 
an  attadunent  on  property  frandalently  trans- 
ferred is  an  election  by  the  creditors  to  treat 
the  conveyance  aa  void. — Salemonson  y.  Thomp- 
son (N.  D.)  820. 

FUGITIVE  FROM  JUSTICE. 

Bxtradition,  see  "Bztradition,"  S  1. 


GAMING. 


i  1. 


and   tramaao- 


OamblliiK   eeatraota 
tions. 

In  an  action  on  a  note  indorsed  to  plaintiff, 
evidence  held  to  sustain  a  finding  that  it  was 
given  to  cover  losses  growing  out  of  a  gambling 
transaction. — Askegaard  v.  Dalen  (Minn.)  603. 

GARNISHMENT. 

See  "Attachment." 

In  justices'  courts,  see  "Justices  ot  the  Peace," 

82. 
Right   of   principal   to    appeal    from  judgment 
against  garnishee,  see     Appeal  and  Error," 
8  3. 

S    1.    Nature  and  grojaiiB. 

A  garnishment  proceeding  is  not  an  independ- 
ent action,  but  incidental  to  the  main  action. 
— Willson  v.  Pennoyer  (Minn.)  502. 

f   S.    PoraQna    and    property    anbjeet   to 
KaralahmoBt. 

Under  Rev.  St.  1888,  i(  2341-2345,  relative 
to  the  property  rights  of  married  women,  an  in- 
debtedness owing  to  a  hnslMnd  and  wife  cannot 
be  reached  by  garnishment  in  an  action  against 
the  husband  alone.  —  Badger  Lnml)er  Go.  v. 
Stem  (Wis.)  1093. 

A  debt  due  Jointly  to  the  principal  defendant 
and  another,  or  others,  cannot  be  reached  by  gar- 
nishment in  an  action  against  defendant  alone. 
— ^Badger  Lumber  Co.  v.  Stern  (Wis.)  1093. 

i   S.     Proeeedinca  to  proeiure. 

Under  Comp.  Laws  1897,  i  1000,  garnishment 
affidavit  held  fatally  defective  and  not  amend- 
able, in  basing  the  proceediug  on  an  action  on 
a  judgment  which  had  not  been  begun. — Heller 
V.  People's  Sav.  Bank  (Mich.)  226. 

Under  Gen.  St  1894.  §§  5308,  5322,  the  dis- 
trict court  in  which  judgment  was  original^ 
entered  has  sole  Jurisdiction  in  garnishment  pro- 
ceedings.— Willson  V.  Pennoyer  (Minn.)  5(^ 

i  4.    Proceedings  to  support  or  enforce. 

An  averment  by  way  of  conclusion  in  a  gar- 
nishee's answer  that  he  is  indebted  to  defend' 
ant  is  superseded  by  a  subsequent  statement  of 
fact  showing  that  the  debt  is  due  defendant  and 
another. — Badger  Lumber  Oa  v.  Stem  (Wis.) 
1093.  ^^ 

GIFTS. 

Charitable  gifts,  see  "Charities." 

I    1.    Inter  TiToa. 

Evidence  held  insufficient  to  establish  a  gift 
of  a  certificate  of  deposit,  eitiier  causa  mortis  or 
inter  vivos. — Winslow  v.  McHenry  (Minn.)  799. 

I  2.     Oansa  mortis. 

Where  a  gift  causa  mortis  was  made  and  ac- 
cepted in  good  faith,  formal  delivery  was  unnec- 
essary, where  the  property  was  already  in  pos- 
session of  the  donee. — Davis  t.  Kudk  (Minn.) 
165. 


An  instruction  that  the  burden  of  proof  was 
on  one  claiming  under  a  gift  causa  mortis  to 
show  that  the  gift  was  not  obtained  by  undue  in- 
fluence was  properly  refused,  when  not  support- 
ed by  evidence. — Davis  t.  Knck  (Minn.)  1^ 

GOOD  FAITH. 

Of  purchaser,  see  "Bills  and  Notes,"  {  4;  "Ven- 
dw  and  Purchaser,"  f  4. 

GRADE  CROSSINGS. 

See  "Bailroads,"  i  1. 

GRADING. 

Streets  in  cities,  see  "Municipal  Corporations," 

GRAND  JURY. 

See  "Indictment  and  Information." 

Under  Code,  8$  235,  237.  5241,  6321,  a  de- 
fendant held,  on  information,  by  failing  to  ap- 
pear at  the  nme  fixed  after  continuance,  waiv- 
ed all  objections  to  the  grand  jury. — «tate  v. 
McPherson  (Iowa)  738. 

GRANTS. 

Of  public  lands,  see  "Public  Lands." 

GUARANTY. 

See  "Indemnity" ;   "Principal  and  Surety." 
Of  dividends,  on  corporate  stock,  see  "C!orpora- 

Uons,"  J  6. 
Requirements  of  statute  of  frauds,  see  "Frauds. 

Statute  of,"-f  1.  • 

I    1.    Beqnlsltes  and  validity. 

_  Pledgee  of  stock  as  collateral  held  not  en- 
titled to  base  claim  against  surety  on  note  for 
which  the  collateral  was  given,  on  promise  of 
guaranty  by  the  surety. — Iowa  Nat.  Bank  v. 
Cooper  (Iowa)  459. 

In  an  action  on  a  written  guaranty,  evidence 
held  to  support  a  finding  that  its  execution  was 
not  procured  by  misrepresentations. — First  Nat. 
Bank  v.  Buetow  (Wis.)  927. 

GUARDIAN  AND  WARD. 

Guardian  ad  litem,  see  "Insane  Persons,"  {  2. 

t    1.    Custody  and  care  of  ward's  person 
and  estate. 

A  guardian,  having  made  advancements  to  his 
ward  without  knowledge  as  to  the  purposes  to 
which  they  were  to  be  devoted,  held  not  entitled 
to  credit  therefor  in  the  judicial  settlement  of 
his  accounts. — In  re  Holscher's  Heira  (Iowa) 
759;  Holscher  v.  Gehrig,  Id. 

GUARDS. 

Guarding  dangerous  machinery,  see  "Master  and 
Servant,"  {  4. 

HABEAS  CORPUS. 

I    1.    Vatnre  and  grounds  of  remedy. 

Code,  §  5237,  concernine  power  of  magistrates 
on  preliminary  examinations,  held  inapplicable 
in  habeas  corpus  proceediug. — Meyers  t.  Clear- 
man  (Iowa)  193. 

Where  a  criminal  was  properly  convicted  but 
was  irregularly  sentenced,  such  irregularity 
could  not  be  reviewed  by  habeas  cornna. — In  re 
Butler  (Mich.)  630. 
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Writ  of  habeas  corpus  cannot  operate  as  a 
proceeding  In  error. — Michaelson  v.  Beemer 
(Neb.)  1007. 

I  2.    JnrUdlotloa,  pvoeeedlnss,  and  re- 
lief. 

Where  accused  was  charged  with  assault  on 
his  wife  with  intent  to  inflict  great  bodily 
harm,  a  finding  on  habeas  corpus  that  there 
was  not  reasonable  ground  for  believing  an  in- 
dictable offense  had  been  committed  held  con- 
clusive on  appeal  from  an  order  of  discharge. — 
Meyers  t.  Clearman  (Iowa)  193. 

Question  whether  court  possessed  power  in 
habeas  corpus  proceeding,  under  Code,  §  44.')3, 
to  direct  the  prosecution  of  plaintiff-  in  a  jus- 
tice court,  held  not  reviewable  on  appeal. — Mey- 
ers V.  Clearman  (Iowa)  193. 

Under  Gen.  Laws  1895,  p.  734,  c.  327,  order 
of  a  court  commissioner  in  habeas  corpus  is 
appealable  after  it  is  filed  with  the  district 
court,  though  it  directs  the  entry  of  a  judg- 
ment.— State  V.  Martin  (Minn.)  303. 

The  judgment  of  a  district  court  in  habeas 
corpns  will  not  be  reviewed  on  appeal. — lu  re 
Greaser  (Neb.)  235. 

Where  a  prisoner  is  held  under  a  void  com- 
mitment, but  is  properly  informed  against,  on 
habeas  corpus  he  should  be  discharged  on  the 
illegal  commitment  and  remanded  to  the  court 
having  juri!<dictioD  of  the  information  or  in- 
dictment.— Michaelson  t.  Beemer  (Neb.)  1007. 

In  habeas  corpus  to  obtain  the  discharge  of 
one  held  under  the  Governor's  warrant  in  ex- 
tradition, it  is  not  indispensable  that  the  return 
to  the  writ  contain  affirmative  allegations  of 
all  the  facts  on  which  the  extradition  proceed- 
ings are  based. — Ex  parte  Dennison  (Neb.)  1045 ; 
Dennison  v.  Christian,  Id. 

Where  the  Governor  of  another  state  makes 
'&a  application  for  an  extradition  warrant,  the 
Governor  must  determine  whether  the  person  is 
substantially  charged  with  crime  and  whether 
he  is  a  fugitive  from  justice. — Ex  parte  Denni- 
son   (Neb.)    1045;    Dennison   v.   Christian,    Id. 

Where  relator  in  habeas  corpus  gives  evidence 
in  his  own  behalf,  he  should  not  be  cross-exam- 
ined on  matters  not  relating  to  his  examination 
■  in  chief. — Ex  parte  Dennison  (Neb.)  1045 ;  Den- 
nison V.  (Aristian,  Id. 

In  determining  whether  the  evidence  below  in 
a  habeas  corpus  proceeding  supported  the  judg- 
ment, the  Supreme  Court  will  not  regard  errors 
in  admitting  incompetent  evidence,  if  from  the 
whole  record  no  other  conclusion  could  be  reach- 
ed than  the  one  reached. — Ex  parte  Dennison 
(Neb.)  1045 ;  Dennison  v.  Christian,  Id. 


HARMLESS  ERROR. 


i&- 


In  civil  actions,  see  "Appeal  and  Error, 

24. 
In  criminal  prosecution,  see  "Criminal  Law,"  I 

15. 

HEALTH. 

{    1.    BoardB  of  health  and  sanltarj  of- 
fleers. 

Under  0>de,  {  102G,  a  city's  board  of  health 
held  authorized  to  employ  a  member  of  city 
council  in  case  of  emergency. — Dewitt  v.  Mills 
County  (Iowa)  766. 

Under  Code,  §  1026,  the  board  of  health  of  a 
city  under  a  special  charter  held  authorized  in 
case  of  emergency  to  employ  its  health  officer  to 
do  extra  services.  —  Dewitt  v.  Mills  County 
(Iowa)  766. 

Code,  i  943,  held  not  to  prevont  a  member  of 
a  city  council  being  employed  by  the  city's 
board  of  health  to  do  services  at  the  expense  of 
the  county. — Dewitt  v.  Mills  County  (Iowa) 
7(50. 


]  Under  Gen.  St.  1894,  S  7059,  a  county  is  not 
I  liable  to  the  various  towns,  villages,   or  citi*« 

throughout  the  state  for  expenses  necessarily  it- 
;  curred  in  caring  or  providing  for  a  person  hav- 
I  ing  a  legal  settlement  with  such  county,  who  is 
I  afflicted  with  a  contagious  disease  in  such  mo- 
:  nicipalities,  where  the  person  so  provided  for  is 

solvent — Board  of  Com'rs  of  Marshall  Conniy 
■  V.  Board  of  Com'n  of  Bosean  Oonnty  (Minn.) 

164. 

HEARING. 

In  equity,  see  "Equity,"  S  2. 
In  probate  proceedings,  see  "Wills,"  |  4. 
On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  J  12. 

HEARSAY  EVIDENCE. 

In  civil  actions,  see  "Evidence."  8  6. 

In  criminal  prosecvtions,  see   'Criminal  IJaw," 

HEIRS. 

See  "Descent  and  Distribution." 

HIGHWAYS. 

See  "Municipal  Corporations,"  ff  11,  12. 
Accidents  at  railroad  crossings,  see  "Railroads,'' 
S4. 

{    1.    EstabUshment.  alteration,  and  dis- 
eontlnnanoe. 

The  fact  that  the  petition  for  the  vacation  of 
a  road  terminating  at  the  county  line  recited 
that  a  like  petition  was  being  presented  to  the 
board  of  supervisors  in  the  adjoining  county 
to  vacate  a  connecting  road  does,  not  prevent 
independent  action  by  the  board  to  which  the 
petition  was  presented. — Lamansky  v.  Williams 
aowa)  445. 

Under  C!ode,  H  1482,  1510,  a  road  terminat- 
ing at  a  county  line,  which  was  established  by 
the  independent  action  of  the  board  of  snpet- 
visors  of  the  county  in  which  it  is  sitnated. 
eould  be  vacated  by  the  independent  action  ot 
such  board. — Lamansky  ▼.  Williams  (Iowa) 
146. 

The  fee  owner  of  abutting  property  held  enti- 
tled to  remove  grayel  from  the  gravel  t>ed  with- 
in the  limits  of  a  highway,  not  causing  any  in- 
jury to  the  roadway;  the  gravel  not  being  re- 
quired for  improving  the  road. — Tovm  of  Glen- 
coe  T.  Reed  (Slinn.)  956. 

S  X.     Oonatrnctlon,      Improrement,      and 
repair. 

Where  township  officials  wrongfully  diverted 
suriface  water  onto  plaintiFs  land  on  July  20th. 
it  was  no  defense  to  an  injunction  proceeding. 
brought  September  29tta,  that  defendants  did 
not  intend  to  leave  the  water  on  plaintiff's  land. 
,— Smith  V.  Baton  Tp.  (Mich.)  661. 

Township  road  officials  have  no  right  to  di- 
vert surface  water,  so  as  to  impose  on  the  land 
of  one  person  the  servitude  naturally  belonging 
to  the  land  of  another. — Smith  v.  Eaton  TpL 
(Mich.)  661. 

A  township  is  not  liable  for  the  loss  to  a  land- 
owner by  the  increased  flow  of  surface  water 
upon  his  land  from  the  improvement  of  a  high- 
way.—Carroll  V.  Rye  Tp.  (N.  D.)  894. 

{  3.     ReKolation  and  nae  for  travel. 

One  driving  on  a  highway  need  not  turn  to 
the  right,  so  that  all  of  his  vehicle  is  to  the 
right  of  the  center,  if  he  turns  far  enough  sw 
that  a  passing  vehicle,  vrithont  turning  at  alL 
could  pass  safely. — Buxton  v.  Ainsworth  (Midi.) 
817. 

In  an  action  for  injuries  caused  by  a  collisioa 
between  vehicles  on  a  highway,  evidence  itl4 
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to  Jastify  submission  of  the  issiie  of  gross  neg- 
ligence.— ^Buxton  T.  Ainsworth  (Mich.)  817. 

An  organiEed  township  held  not  liable  to  per- 
sons injured  by  defects  in  a  public  highway 
within  its  limits. — Wilson  t.  Ulysses  Tp.  of 
BuUer  County  (Neb.)  988. 

In  an  action  against  a  town  for  injuries  from 
a  defect  in  a  highway,  evidence  considered, 
and  heUd,  that  the  question  whether  plaintiff  was 
guilty  of  contributory  negligence  in  walking  up 
hill  behind  a  loaded  sleigh  was  for  the  jury. — 
Lynch  V.  Town  of  Waldwick  (Wis.)  826. 

HOMESTEAD. 

See  "Exemptions." 

liiability  of  sheriff  for  sale  of  on  execution,  see 
"Sheriffs  and  Constables,"  t  1. 

I    1.    Nature,  aeqnlsitloii,  and  ozteBi. 

Under  Code,  §f  2976,  2978,  a  sale  of  a  home- 
stead held  proper,  though  the  sale  was  In  gross. 
— Edinger  t.  Bain  (Iowa)  119. 

The  equitable  title  acquired  by  a  mortgagor 
of  a  homestead  under  an  agreement  by  grantee 
on  foreclosure  sale  to  hold  the  le^al  title  as 
mortgagee  held  to  be  a  continuance  of  the  pre- 
vious homestead  right,  and  exempt  against  a 
claim  not  antedating  its  original  acquisition. — 
Foster  y.  Rice  (Iowa)  771.  * 

Where  a  homestead  is  wjthin  the  corporate 
limHs  of  a  city,  but  not  within  the  platted 
portion  thereof,  the  limitation  of  Code,  {  2978, 
as  amended  by  Acts  28th  Gen.  Assem.  p.  89.  c. 
119,  held  not  to  apply  thereto. — Foster  v.  Rice 
(Iowa)  771. 

A  plat  of  homestead  property  for  taxation 
held  not  to  constitute  such  a  plat  as  to  bring 
it  within  a  city  plat,  so  as  to  render  applicable 
the  limitation  of  Ciode,  8  2978,  as  amended  by 
Acts  2Sth  Gen.  Assem.  p.  89,  c.  119. — Foster  v. 
Rice  (Iowa)  771. 

Occupancy  of  a  vacant  lot  held  not  sufficient 
to  entitle  the  owner  to  claim  it  as  a  homestead. 
—Ware  t.  Hall  (Mich.)  47. 

Under  Ckmst.  art.  1,  {  12,  real  estate  of  a 
debtor,  including  his  homestead,  is  liable  to  sale 
on  execution  for  payment  of  any  debt  to  any 
laborer  or  serTant.-^Iiindberg  t,  Peteirson 
(Minn.)  74. 

Rev.  St.  1898.  i  2271,  providing  that  the 
homestead  shall  descend  free  from  all  judgments 
and  claims  against  the  deceased  owner,  abro- 

fites   the   right   to   a  vendor's   lien  thereon. — 
chmidt  V.  Schmidt's  Estate  (Wis.)  678. 

{    8.     Transfer  or  Incambranoa. 

Defendant  in  ejectment  held  estopped  to  say 
conveyance  of  homestead  involved  was  without 
consideration  and  void. — Jasper  County  v.  Spar- 
bam  (Iowa)  134. 

A  homestead  of  less  value  than  S2,000  cannot 
be  disposed  of  at  an  administrators  sale,  either 
to  discharge  incumbrances  thereon  or  pay  debts. 
— Birby  v.  Jewell  (Neb.)  1026. 

I   3.    Abandonmonti    waiver,    or    forfei- 
ture. 

The  vendor  of  a  homestead  loses  the  right  of 
homestead  by  the  conveyance,  even  thougn  the 
title  be  again  acquired  by  such  vendor. — Jas- 
per Count?  V.  Sparham  (Iowa)  134. 

HOMICIDE. 

Effect  of  mtnrder  of  husband  by  wife  on  wife's 
right  to  share  of  his  estate,  see  "Descent  and 
Distribution,"  S  1. 

Examination  of  witnesses,  see  "Witnesses,"  f  3. 

Harmless  error  in  admission  of  evidence,  see 
"Criminal  Law,"  t  15. 


{    1,    EzenaaUe  or  Jastlflalile  homicide. 

An  officer  is  not  entitled  to  exert  force  to  the 
extent  of  taking  human  life  in  effecting  an  ar- 
rest for  a  misdemeanor  or  in  preventing  an  es- 
cape or  rescue  from  such  arrest. — State  v. 
Smith  (Iowa)  110. 

I    2.    Indletment  and  Information. 

Under  Code,  I  472S,  an  indictment  for  mur- 
der committed  by  the  administration  of  poison 
heid  not  objectionable  for  failure  to  allege  a 
specific  intent  to  kill. — State  v.  Robinson  (Iowa) 

An  indictment  for  murder  committed  by  poi- 
soning an  infant  child  held  sufficient — State  v. 
Robinson  (Iowa)  634. 

I   3.    Evldenoe. 

Evidence  held  to  snstaln  a  conviction  of  mur- 
der in  the  first  degree. — State  v.  Robinson 
(Iowa)  634. 

HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE. 

See  "Divoree" ;   "Dower" ;    "Marriage." 

Certificate  of  acknowledgment  of  married  wo- 
men, see  "Acknowledgment,"  f  1. 

Competency  as  witnesses,  see  "Witnesses,"  J  2. 

Effect  of  adoption  of  child  on  property  rights 
of  surviving  husband  or  wife,  see  "Adoption." 

Effect  of  refusal  of  wife  of  principal  to  sign 
deed  on  right  of  broker  to  compensation,  see 
"Brokers,"  §§  1,  2. 

Fraudulent  conveyance  by  bankrupt  to  wife, 
see  "Bankruptcy,"  8  2. 

Instructions  in  general  in  action  for  alienation 
of  affections,  see  "Trial,"  S§  7,  10. 

Parol  or  extrinsic  evidence  as  to  deed  to,  see 
"Evidence,"  8  8. 

Review  of  evidence  on  appeal  in  prosecution  for 
abandonment  of  wife,  see  "Criminal  Law," 
8  15. 

Right  of  husband. to  recover  for  death  of  wife, 
see  "Death,"  8  1. 

Rights  of  survivor,  see  "Descent  and  Distri- 
bution," 8  1. 

Venue  of  prosecution  for  abandonment  of  wife, 
see  "Criminal  Law,"  t  1. 

i  1.  Mutual  rights,  duties,  and  UablU- 
tles. 

Neither  at  common  law  nor  under  Comp. 
Laws  1897,  8  8600,  has  a  wife  any  right  to  a 
share  of  the  crops  growing  on  lands  held  by 
her  and  her  husband  as  tenants  by  the  entire- 
ty.—Morrill  V.  Morrill  (Mich.)  209. 

I  2.  Oon^veyanees,  eontracts,  and  other 
transaetloaa  betireen  huband 
and  wife. 

A  contract  by  which  a  husband  agreed  to 
give  his  wife  one-half  of  any  property  coming 
into  their  possession  during  marriage  held  en- 
forceable against  him,  under  Code,  8  3155. — 
McElhaney  v.  McElhaney  (Iowa)  90. 

I  3.     Wife's  separate  estate. 

Married  woman  held  liable  for  materials  fur- 
nished for  construction  of  houses  on  her  land, 
thuugh  contract  was  with  her  husband  and  the 
price  charged  to  him  by  the  seller. — Popp  v. 
Connery  (Mich.)  54. 

Where  a  husband  and  wife  reside  on  land 
)ield  by  the  wife  under  contract  for  purchase, 
that  the  husband  cultivates  the  land  does  not 
render  a  mortgage  by  him  a  lien  on  the  crop. 
— Thurston  v.  Osbome-McMillan  Elevator  Co. 
(N.  D.)  892. 

A  married  woman  held  not  liable  on  a  note 
secured  by  a  mortgage,  under  a  deficiency  de- 
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oree  in  a  suit  to  foreclose. — Loizeaoz  t.  Frem- 
der  (Wla.)  423. 

{  4.     AetloBa. 

In  an  action  on  account  against  a  married 
woman,  where  she  pleads  coverture,  plaintiff,  to 
recoyer,  must  proye  that  the  transaction  was 
had  with  reference  to  her  separate  property. — 
Bentley  t.  Bentley's  Estate  ^eb.)  976. 

The  common-law  disability  of  husband  and 
wife  to  sue  each  other  at  law  has  been  remoy- 
ed  in  Nebraska.— Xrayer  y.  Setzer  (Neb.)  989. 

i   5.    Abandonmest. 

To  charge  the  crime  of  wife  desertion,  nnder 
Cobbey's  Ann.  St.  1903,  i  2375a,  the  information 
must  clearly  state  that  the  abandonment  was 
without  due  cause. — Cuthbertson  v.  State  (Neb.) 
1031. 

In  proceedings  for  the  abandonment  of  a  wife, 
the  prosecution  should  not  be  permitted  to  show 
improper  acts  of  the  accused  with  women  be- 
fore the  alleged  desertion. — Cuthbertson  v.  State 
(Neb.)  1031. 

I  0.    EntlelaB  amd  alieastiBS. 

In  action  for  alienating  wife's  affections, 
charge  on  elements  constituting  the  offense^  and 
proof  thereof,  held  properly  refused. — Knicker- 
bocker y.  Worthing  (Mich.)  540. 

In  action  for  alienating  wife's  affections, 
charge  h^ld  to  sufScIently  embrace  element  of 
adulterous  disposition.  —  Knickerbodcer  T. 
Worthing  (Mich.)  540. 

{  7.     Criminal  eoBTersatloB. 

In  an  action  for  criminal  conversation.  It  was 
error  to  admit  evidence  that  plaintiff's  wife 
was  intimate  with  other  men  after  her  inli- 
mncy  with  defendant — Smith  v.  Hockenberry 
(Mich.)  207. 

In  an  action  for  criminal  conversation,  evi- 
dence that  plaintiff's  wife  had  been  criminally 
intimate  with  other  men  before  meeting  defend- 
ant does  not  show  plaintiff's  connivance. — 
Smith  T.  Hockenberry  (Iilich.)  207. 

By  continuing  to  live  with  his  wife  after 
knowledge  of  her  infidelity,  plaintiff  condoned 
her  offense,  but  not  the  offense  of  defendant. — 
Smith  V.  Hockenberry  (Mich.)  207. 

In  an  action  for  criminal  conversation,  cer- 
tain declarations  of  plaintiff's  wife  held  not  ad- 
missible as  evidence  of  a  conspiracy  or  of  plain- 
tiff's connivance.  —  Smith  ▼.  Hockennerry 
(Mich.)  207. 

That,  when  plaintiff  was  informed  of  the  im- 
proper relation  between  his  wife  and  defendant, 
"he  did  not  make  much  of  a  reply"  and  contin- 
ued to  live  with  her,  was  not  evidence  that  he 
consented  to  such  relation. — Smith  r.  Hocken- 
berry (Mich.)  207. 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 

IMPEACHMENT. 

Of  witness,  see  "WitneoKs,"  ^■4. 

IMPLIED  CONTRACTS. 

See    "Account    Stated";    "Money    Becelved"; 
"Work  and  I/abor." 

IMPRISONMENT. 

See  "Bail" ;   "False  Imprisonment." 
For  obstructing  officer,  see  "Obstructing  Jus- 
tice." 
Habeas  corpus,  see  "Habeas  Corpus," 


InabaJ 


IMPROVEMENTS. 

Liens,  see  "Mechanics'  Liens." 

On  wife's  separate  estate,  see  "Ht 

Wife,"  i  3.  , 

Public  improvements,  see  "Municipal   Oq 

Uons,"  H  &-10.  \ 

Porchasem  of  land  nnder  an  nnenfoi^ 
oral  agreement  from  the  owners  of  tbe  ^ 

of  redemption,  who  had  taken  posseosiai 
made  improvement,  lield  entitled  to  coi 
sation  for  the  improvements  on  foredoM 
the  mortgage. — Schneider  v.  Reed  (Wia.)  i 

IMPUTED  NEGLIGENCE.     ; 

See  "Negligence,"  |  &  \ 

INCOMPETENT  PERSONS,    i 

I 

See  "Insane  Persons." 


See  "Goi 
tions, 


Tra 
1. 


INCORPORATION. 

rations,"  |  1;    "Munidpal  Coifl 


INCUMBRANCES. 


On  property  devised  or  bequeathed,  aee  *'\Vfl 

INDEBTEDNESS. 

Of  testator,  see  "Wills,"  i  & 

INDECENCY. 

See  "Obscenity." 

INDEMNITY. 

See  "Ouaranty";    "Principal  and  Surety." 

A  bond   of  indemnity,   not  stipulating    h<> 
long  it  shall  remain  in  force,  held  not  to  re<i'.ii 
the  payment  of  the  premium,  so  as  to  contiL 
the    obligation. — Fidelity    &    Deposit    Co. 
Maryland  v.  Libby  (Neb.)  994. 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  f  9. 

INDICTMENT  AND  INFORMATION. 

See  "Orand  Jury." 

Agabut  partteular  cIOMes  oTporMM. 
See  "Physicians  and  Surgeons." 

For  xMiHettUifr  offenaet. 
See  "Homicide,"  §  2;    "Larceny,"  I  2:    "Xu 

sance,"  5  2 ;    "Obstructing  Justice'* ;   "Rap* 

f  1 :   "Robbery" ;   "Sodomy." 
Abandonment  of  wife,  see  "Husband  and  Wif« 

i  6. 
Indecent  exposure,  see  "Obscenity." 
Placing  obstruction  on  railroad  track,  see  "Rai 

roads,"  i  3. 
Unauthorized  practice  of  medicine,  see   "Ph; 

sicians  and  Surgeons." 

I   1.    Joinder    of    parties,    •ftensoa.   an 
eonnta,  dnpllolty,  and  eleetion. 

An  indictment  charging  accused  with  pn 
feasing  to  cure  diseases  held  not  duplidtou: 
because  charging  an  offense  under  Code,  ! 
2580,  2o81,  relating  to  the  practice  of  med 
cine. — State  v.  Edmunds  (Iowa)  43L 

Where  an  information  contains  two  or  mo? 
counts  charging  separate  offenses  of  the  sam 
nature,  the  court  may  require  tbe  county  ai 


Digitized  by 


Google 


INDEX. 


1181 


m 


oey  to  elect  either  before  tbe  commencemeut 
trial  or  after  the  state  bae  produced  its  evi- 
j.     ice.— Blair  t.  State  (Neb.)  17. 

'^'^.     Motion   to   qoaab    or   dliml— ,    and 
,,  demurrer. 

■~~vVhere    an   indictment   charges   in    the   first 

lut   that  the   statutory  rape  described   was 

.„ ...nmitted  on  June  1,  1901,  and  in  the  second 

^f'd  third  counts  as  on  January  4th  and  Feb- 

.  ~  -ary  8th,  1908,  the  second  and  third  counts 

:.", ,  II  not  be  quashed,  because,  if  the  charge  in 

.';  e  first  count  was  true,  no  crime  could  hare 

3r,-en  committed  on  the  latter  dates,  where  an 

'amination   of  the  first  count  shows  that  it 

,,,,is  insufficient. — Blair  t.  State  (Neb.)  17. 

''     3.     QonvletloB  of  oltesae  ladnded  la 
ohiurse. 

On  a  prosecution  for  robbery  under  Code,  § 
'g..>r53,  held,  that  there  may  be  a  conTiction  of 
JiWrceny    from    the   person.  —  State   T.   Wasson 

owa)  1125. 

[.^  INDORSEMENT. 

f  bill  of  exchange  or  promissory  note,  lee 
--*  "Bills  and  Notes,'^  fl  3,  4. 

INFANTS. 

"Guardian  and  Ward" ;  "Par- 


l 

i.iee  "Adoption"; 
ent  and  Child." 


Infringement  of  trade-mark  or  trade-name,  see 
"Trade-Marks  and  Trade-Names,"  S  4. 

Unfair  competition,  see  "Trade-Marks  and 
Trade-Namea,"  {  4. 

Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
uors." 14. 

I    1.    Nktnre  ftad  cronnda  la  Keneral. 

Action  by  a  taxpayer  to  restrain  a  city  from 
allowing  a  paring  company  to  complete  a  con- 
tract Iteld  not  within  tbe  rule  that,  where  a 
change  of  circumstances  after  suit  is  com- 
menced renders  an  injunction  unnecessary,  it 
will  not  be  granted,  though  the  contract  has 
been  abandoned. — Patterson  v.  Barber  Asphalt 
Pav.  Co.  (Minn.)  1064. 

.  I  S.     Bmbjeots  of  prirteotloa  and  relief. 

I  A  lessee  who  is  to  take  possession  in  the  fu- 
'  tare  cannot,  before  the  time  he  is  to  take  pos- 
session, enjoin  a  solvent  purchaser  with  notice 
of  the  lease  from  interfering  with  an  attempt  to 
take  possession  in  the  future.— Forbes  t.  Oarl 
(Iowa)  100. 

Complainant,  though  hsTing  a  valid  contract 
for  street  lighting  with  a  city  when  it  repudi- 
ated the  same,  held  not  entitled  to  enjoin  the 
city  from  making  contract  with  another. — Riker 
T.  Oakland  Circuit  Judge  (Mich.)  229. 

The  duty  of  an  election  board  to  canvasx 
Totes  is  a  political  duty,  which  cannot  be  en- 
joined.— State  T.  Carlson  (Neb.)  1004. 


,    Custody  and  support  on  divorce  of  parents,  see 
),     'Divorce,"  §  5. 

njuries  from  electricity,  see  "Electricity," 

I    1 .    Aetlona. 

A  minor  heir,  upon  good  cause  shown,  allow- 
id  to  defend  his  interest  in  real  property  in* 
folved  in  an  action  to  determine  adverse  claims 
irithin  two  years  of  his  becoming  of  age,  un- 
ler  Gen.  St.  1894,  {  6842.— Hoyt  v.  Lightbody 
(Minn.)  804. 

INFORMATION. 

..'Criminal  accusation,  see  "Indictment  and  In- 
formation." 

INFRINGEMENT. 

•lOt   trade-mark,  see  "Trade-Marks  and  Trade- 
'     Names,"  i  4. 


r 


See 


INHERITANCE. 

"Descent  and  Distribution." 


,  INHERITANCE  TAX. 

Soe  "Taxation,"  f  12. 

INJUNCTION. 

Appealability  of  orders  denying  motion  to  va- 
cate, see  "Appeal  and  Error,"  {  2. 

Mandamus  to  comi^el  dissolution,  see  "Man- 
damus." 8  2. 

Obstruction  or  encroachment  on  street  in  city, 
see  "Municipal  Corporations,"  8  11. 

Review  of  discretion  of  lower  court  as  to,  see 
"Appeal  and  Error,"  5  17. 

Restraining  particular  acta  or  proceeding$. 

See  "Execution,"  8  2;    "Nuisance,"  {  1. 

Digging  artesian  well,  see  "Waters  and  Wa- 
ter (jourses,"  8  2. 

Enforcement  of  assessment  for  public  improve- 
ments, see  "Municipal  Corporations,"  8  10. 

Enforcement  of  tax,  see  "Taxation,"  8  8. 

Grant  of  franchise  by  city,  see  "Municipal  Cor- 
porations," I  11. 


i    8.     Actions  for  Injnnotions. 

An  order  in  an  injunction  action  held  not  to 
dismiss  it,  so  as  to  deprive  the  court  of  author- 
ity to  assess  the  damages.^!.  F.  Kelley  &  Co. 
▼.  Mead  (S.  D.)  882. 

Dismissal  of  an  injunction  action  on  motion 
of  plaintiff  held  a  sufficient  determination  that 
the  injunction  order  was  improperly  issued. — 
J;  F.  Kelley  &  0>.  v.  Mead  (S.  D.)  882. 

I  4.     PreHailaary  and  laterlooatory  la« 
Jvnotloas. 

Injunction  suit  held  not  one  to  stay  action  at 
law,  within  Comp.  Laws,  8  602,  requiring  a 
bond  in  such  cases;  and,  under  circumstances, 
no  bond  was  required. — American  Foundry  & 
Machinery  Co.  v.  Charlevoix  Circuit  Judge 
(Mich.)  210. 

The  court  held  to  have  discretion  to  refuse 
to  dissolve  a  preliminary  injunction,  notwith- 
standing a  sworn  answer  fully  meeting  the  alle- 
gations of  the  bill. — Chicago.  K.  &  S.  Ry.  <3o. 
V.  Kalamazoo  Circuit  Judge  (Mich.)  525. 

An  injunction  by  a  court  which  has  no  juris- 
diction held  void.— State  v.  Carlson  (Neb.)  1004. 

I  S.    Peraaaeat    lajnnotlon    and    oiber 
reUef. 

Under  Code  Civ.  Proc.  8  200,  held  that  de- 
fendant's damages  in  an  injunction  action  may 
be  assessed,  though  not  claimed  in  the  piead- 
ing8.^J.  F.  Kelley  &  Co.  v.  Mead  (S.  D.)  882. 

An  ex  parte  order  to  assess  defendant's  dam- 
ages in  an  injunction  action  held  harmless. — J. 
F.  Kelley  &  (3o.  v.  Mead  (S.  D.)  882. 

I   6.    Uabllltles  on  bonds  or  nndertalc- 
Ings. 

A  petition  in  an  action  on  an  injunction  bond 
held  to  sufficiently  allege  plaintiff's  right  to  a 
building  which  tbe  injunction,  wrongfulljr  issued, 
restrained  him  from  moving,  so  as  to  entitle  him 
to  damages. — Williams  v.  Ballinger  (Iowa)  139. 

A  petition  in  an  action  on  an  injunction  bond 
sufficiently  shows  that  the  injunction  was  wronR- 
fully  issued  when  it  pleads  facts  showing  that 
fact — ^Williams  v.  Ballinger  (Iowa)   139. 

In  an  action  on  an  injunction  bond,  certain 
proof  held  to  prima  facie  prove  that  the  injunc- 
tion was  wrongfully  issued. — Williams  v.  Bal- 
linger (Iowa)  139. 
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Only  necessary  costs  and  expeDses,  incurred  i 
in  procuring  the  dissolution  of  an  injunction, 
when  injunction  is  the  only  remedy  sought,  are 
recoverable  in  an  action  on  the  injunction  iiond. 
—Williams  v.  Ballinger  (Iowa)  139. 

A  petition  in  an  action  on  an  injunction  bond 
held  to  show  that  plaintiff  bad  been  put  to 
necessary  expenses  in  procuring  the  dissolution 
of  the  injunction,  as  against  a  motion  in  arrest 
of  judgment. — Williams  t.  Ballinger  (Iowa)  139. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  {  2. 

INQUISITION. 

Of  lunacy,  see  "Insane  Persons,"  §  1. 

INSANE  PERSONS. 

Insanity  as  a  defense  to  prosecution  for  sod- 
omy, see  "Sodomy." 

Opinion  evidence  as  to  sanity,  see  "Evidence," 
19. 

§    1.    Inqnlpltloiia. 

Code,  §  2297,  does  not  authorize  taxing  the 
estate  of  an  insane  person,  cared  for  by  the 
county,  with  the  costs  of  hearing  as  to  sanity 
and  costs  of  transportation  to  the  hospital. — 
Westlake's  Bstate  v.  Scott  County  (Iowa)  Sa 

{   8<     Aetlons. 

A  near  relative  or  close  friend  of  an  insane 
defendant  should  be  appointed  guardian  ad 
litem,  rather  than  some  pei'soa  nominated  by 
complainant. — ])'rieseke  v.  Frieseke  (Mich.) 
032. 

INSANITY. 

As  defense  to  prosecution  for  sodomy,  see  "Sod- 
omy." 
Opinion  evidence,  see  "Evidence,"  {  9. 

INSOLVENCY. 

See   "Assignments   for   Benefit  of  Creditors"; 

"Bankruptcy." 
Of  mutual  insurance  company,  see  "Insurance," 

8  2. 
Opinion  evidence,  see  "Evidence,"  I  9. 

INSTRUCTIONS. 

In  action  for  personal  injuries,  see  "Master  and 
Servant,"  §  8. 

In  action  for  wrongful  discharge  from  employ- 
ment, see  "Master  and  Servant."  {  1. 

In  civil  actions,  see  "New  Trial,"  8  2 ;  "Trial," 
§§  7-11. 

In  criminal  prosecutions,  see  "Criminal  Law," 
i  11. 

INSURANCE. 

Knactment  of  statutes  in  general,  see  "Stat- 
utes." §  1. 

Harmless  error  in  action  on  policy,  see  "Ap- 
peal and  Error,"  §§  22,  23. 

Instructions  in  general  in  action  on  policy,  see 
"Trial,"  §  8. 

Municii)al  taxation  of  insurance  companies,  see 
"Municipal  Corporations."  i  13. 

Special  interrogatories  in  action  on  policy,  see 
"Trial,"  8  12. 

Taxation  of  insurance  companies,  see  "Taxa- 
tion," 88  1,  2. 

8    1.    Control  and  regulation  In  general. 

Foreign  insurance  companies  held  entitled  to 
question  power  of  Insurance  Commissioner  to 
Iiresoribe  form  of  fire  insurance  policy  in  suit  to 
restrain  the  commissioner  from  compelling  use 


of  form. — Phenix  Ins.  Co.  v.  Po'kins  (8.  D.) 
1110. 

f  S.    lasaranee  oontpanles. 

BSvidence  examined,  and  held  insnfflcient  tc 
show  that  an-  Ohio  mutual  insurance  compacT 
ever  reorganized  in  accordance  with  Act  Apn] 
14,  1888,  taking  effect  July  17,  1888,  amendiu? 
the  statutes  relating  to  mutual  fire  insurance 
companies. — Swing  v.  Hnmbird  (Minn.)  93S. 

Under  terms  of  a  policy  issued  by  a  mutual 
insurance  company,  held,  there  was  no  liabilit:^ 
on  the  holders  of  such  policies  beyond  tiie 
amount  of  the  cash  deposit  required. — Swing 
V.  Humbird  (Minn.)  938. 

In  an  action  to  recover  on  an  assessnient  of 
the  policy  holders  of  an  insolvent  mutual  insur- 
ance company,  the  assessment  is  not  coaclni<ive 
on  any  policy  holder  as  to  the  question  whether 
he  was  subject  to  an  assessment. — Swing  v. 
Humbird  (Minn.)  938. 

I   3.    Inanranoe  agents  and  broker*. 

Agents  receiving  order  from  insured  for  in- 
surance hrld  agents  of  insurer,  under  Ker.  S; 
1898,  §  1977.— Wisconsin  Gent  Ry.  Co.  t. 
Phoenix  Ins.  Co.  fWis.)  703. 

Where  an  agent  is,  employed  to  procure  inaur- 
ance,  such  employment  in  itself  does  not  an- 
thorize  him  to  represent'  the  assured  to  re- 
ceive notice  of  cancellation  of  subsisting  insm-- 
ance  and  to  substitute  other  insurance  in  tlii> 
place  of  that  sought  to  be  canceled. — WiBoon£ii: 
Cent.  Ry.  Co.  v.  Phoenix  Ins.  Co.  (Wis.)  703. 

In  action  on  policy  of  fire  insurance,  evidence 
held  to  show  that  agents  through  whom  order? 
for  insurance  were  given  by  insured  had  no  ac- 
thority  from  the  insured  to  represent  it  and  re- 
ceive notice  of  cancellation,  or  to  procure  an-c 
accept  new  insurance. — Wisconsin  Cent.  Bt. 
Co.  V.  Phoenix  Ins.  Co.  (Wis.)  703. 

In  action  on  policy  of  fire  insurance,  evidence 
held  insufficient  to  show  course  of  dealirjE 
amounting  to  giving  agents  authority  to  cao- 
cel  subsisting  insurance  and  substitute  otIi«>r 
policies,  or  a  direction  to  keep  up  line  to  full 
amount  origiually  ordered. — Wisconsin  Cect. 
Ry.  Co.  V.  Phoenix  Ins.  Co.  (Wis.)  703. 

8   4.    The  eontraot  la  generaL 

Plaintiff,  having  contracted  for  insaran<^ 
with  defendant's  agent,  held  not  bound  by  UK- 
agent's  failure  to  correctly  report  the  risk  f 
defendant. — McLaughlin  v.  American  Fire  Ins. 
Co.  (Iowa)  765. 

An  insurance  agent  having  authority  to  is 
sue  policies,  having  inadvertently  omitted  u 
insert  a  lightning  clause  in  a  policy  to  conforit 
to  the  contract,  hrld  entitled  to  insert  the  san:« 
after  loss. — McLaughlin  v.  American  Fire  In>. 
Co.  (Iowa)  765. 

Where  an  insurance  agent  issuing  a  polio; 
omitted  a  lightning  clanse  by  mistake,  the  tac: 
that  insured  permitted  the  policy  to  remain  in 
the  agent's  possession  after  it  was  ready  for 
delivery  did  not  deprive  the  agent  of  authorilT 
to  insert  such  clause  after  loss. — McLaugLli!; 
v.  .American  Fire  Ins.  Co.  (Iowa)  765. 

Provisions  of  a  fire  policy  construed,  am! 
held  to  cover  property  held  in  trust,  in  stora?». 
etc.,  by  insured,  and  not  merely  his  inter«~t 
therein. — Johnston  v.  Charles  Abresch  Co. 
(Wis.)  395. 

i  5.  Avoidance  of  polley  for  miarepre- 
■entatlon.  fraud,  or  breach  of 
warranty  or  condition. 

A  life  insurance  policy  held  not  binding  on  thi" 
insurer,  unless  the  assured  was  in  good  healtf 
when  the  first  premium  was  paid. — Thomp*i: 
V.  Travelers'  Ins.  Co.  (N.  D.)  900. 

Where,  pending  negotiations  for  a  contract  o( 
life  insurance,  a  material  change  in  the  bealti. 
of   the   applicant   occurs,    the   applicant  must 
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disclose  the  fact. — ^Thompson  t.  Travelers'  Ins.  i  policy. — Vesey  t.  Commercial  Union  Assur.  Co., 
<Jo.   (N.  D.)  900.  >     Lii  "     "        "      "       ~  ■ '""' 

§  8.  Forfeltvve  of  poUojr  tor  breaoli  af 
pTomlasory  vrarrailtjr,  eoTenant, 
UT  «ondlilon  ■abseaveBt. 

Insurance  of  personal  property  in  an  Insured 
house  held  not  to  show  an  incKase  of  hazard 
\inder  a  policy  of  insurance  on  the  house. — 
Nicholas  t.  Iowa  Merchants'  Mut  Ins.  Co. 
(lo-wa)  115. 

The  foreclosure  of  a  mortgaee  on  insured 
property  held  not  to  work  a  forfeiture  under  a 
clause  providing  that  the  company  would  not 
be  liable  if  suit  for  foreclosure,  or  in  which 
the  title  to  the  property  was  involved,  should 
hf>  commenced. — Titzgibbons  v.  Merchants'  & 
Bankers'  Mut.   Fire  Ins.   Co.   (Iowa)  454. 

The  accumulation  of  Interest  on  a  mortgage 
on  insured  property  held  not  to  work  a  for- 
foiture  of  the  policy. — Fitzgibbons  v.  Mer- 
<luint8'  &  Bankers'  Mut.  Fire  Ins.  Co.  (Iowa) 
4.54. 

Iron-safe  clause  of  a  Are  policy  held  not  void, 
under  Code,  {  1743.— Rundell  &  Hough  v.  An- 
chor Fire  Ins.  Co.  (Iowa)  517. 

I  T.  Estovp«l«  walT«v,  or  acreememta 
aCeetlaK  rlcht  to  aTold  or  for* 
felt  polloy. 

Sending  to  insured,  after  a  loss,  notice  to  pay 
an  installment  on  a  note  given  for  the  premium 
when  the  policy  was  issued,  held  not  a  waiver  of 
a  condition,  the  breach  of  which  by  insured  had 
rendered  tne  policy  void. — Kundell  &  Hough 
V.  Anchor  Fire  Ins.  Co.  (Iowa)  517. 

In  an  action  on  a  fire  policy,  held,  that  there 
was  no  evidence  to  show  aig  waiver  of  the 
ivon-safe  clause. — Rundell  &  Hough  v.  Anchor 
Fire  Ins.  Co.  (Iowa)  517. 

The  mere  neglect  of  an  insurer  in  a  Are  pol- 
icy to  declare  its  intention  of  insisting  on  a 
forfeiture  for  the  breach  of  the  iron-safe  clause 
did  not  of  itself  constitute  a  waiver. — Rundell 
&  Hough  y.  Anchor  Fire  Ins.  Co.  (Iowa)  517. 

The  fact  that  an  insurance  agent,  who  took 
an  application  for  a  fire  policy,  was  advised  that 
insured  did  not  intend  to  procure  an  iron  safe  in 
which  to  keep  his  books,  as  required  by  the 
iron-safe  clause,  did  not  waive  the  breach  of 
the  conditions  of  the  clause. — Rundell  &  Hough 
V.  Anchor  Fire  Ins.  Co.  (Iowa)  517. 

Only '80  far  as  the  officer  or  agent  of  a  fire 
insurance  company,  having  authority  to  act  for 
the  company  in  the  matter  of  a  waiver  of  a  pro- 
vision of  the  policy,  has  full  knowledge  of  the 
breach  of  the  contract,  will  a  waiver  by  him  be 
effectual. — Rundell  &  Hough  v.  Anchor  Fire 
Ins.  Co.  (Iowa)  517. 

Knowledge  of  local  soliciting  agent  of  insurer 
of  change  of  title  and  existence  of  chattel  mort- 
page  affecting  insured  property,  and  his  state- 
ment to  insured  that  policy  was  all  right  with- 
out indorsement,  held  a  waiver  of  indorsement 
required  by  policy,  under  Code,  i  1750. — Liquid 
Carbonic  Add  Mfg.  Co.  v.  Phoenix  Ins.  Co. 
(Iowa)  749. 

That  the  acceptance  of  a  premium  may  estop 
nn  insurer  from  relying  on  a  breach  of  condi- 
tion in  the  policy,  it  must  appear  that  it  had 
knowledge  of  the  facts  constituting  the  breach. 
—Thompson  y.  Travelers'  Ins.  Co.  (N.  D.)  900. 

In  action  on  policy,  where  the  disease  from 
which  insured  died  was  not  known  to  any  one 
niitil  the  day  of  his  death,  held,  that  the  admis- 
sion of  testimony  that  neither  the  insurer  nor 
its  agents  offered  to  return  a  preminm.  and 
made  no  inquiry  as  to  the  insured's  health  when 
the  premium  was  paid,  was  prejudicial  error. 
—Thompson  v.  Travelers'  Ins.  Co.  (N.  D.)  900. 

•    Existence  of  mortgages  on  property  insured 
in  fire  policy  held  no  ground  for  avoiding  the 


:<imited,  of  London,  England  (S.  D.)  1074. 

i    8.    RIaka  and  oanaea  of  loss. 

Under  the  standard  fire  policy  (Rey.  St.  1898, 
I  1941-47),  an  exception  covering  a  fire  loss 
caused  by  a  natural  electric  curreut  cannot  be 
added  to  the  policy. — Wausau  Telephone  Co.  v. 
United  Firemen's  Ins.  Co.  (Wis.)  1100. 

Under  the  standard  fire  policy  (Rev.  St.  1898, 
I  1941-47),  clause  iu  a  fire  policy  held  not  to 
exclude  from  the  protection  of  the  policy  a  loss 
caused  by  fire  resulting  from  an  artificial  elec- 
tric current. — Wausau  Telephone  Co.  v.  United 
Firemen's  Ins.  Co.  (Wis.)  1100. 

An  exception  to  liability  for  a  fire  loss,  con- 
tained in  a  fire  policy,  should  be  plainly  express- 
ed.— Wansau  Telephone  Co.  y.  United  Fire- 
men's Ins.  Co.  (Wis.)  1100. 

{   9.    Ifotlo*  and  proof  of  loss. 

A  fire  insurance  company  may  waive  the 
proof  of  loss  required  to  be  furnished  under  af- 
fidavit of  the  assured  by  Code,  §§  1742-1744. — 
Nicholas  v.  Iowa  Merchants'  Mut.  Ins.  Co. 
(Iowa)  115. 

In  an  action  on  an  accident  insurance  pol- 
icy, a  denial  of  liability  because  no  accident  oc- 
curred held  not  a  waiver  of  a  provision  for 
written  notice  of  the  accident  in  15  days  from 
the  happening  thereof. — ^Western  Travelers' 
Ace.  Ass'n  y.  Tomson  (Neb.)  341. 

Delivery  of  proofs  of  loss  under  a  fire  policy 
to  an  agent  ot  insurer  held  a  sufficient  delivery 
to  the  company. — Vesey  v.  Commercial  Union 
Assur.  (3o.,  Limited,  of  London,  England  (S.  D.) 
1074. 

Conduct  of  insurer  held  to  have  waived  any 
defects  in  the  proof^  of  loss  under  a  fire  policy. 
— Vesey  y.  Commercial  Union  Assur.  (3o.,  Lim- 
ited, of  London,  England  (S.  D.)  1074. 

i  10.   Bight  to  proeeeda. 

Promise  to  take  out  policy  of  life  insurance 
for  benefit  of  creditor  held  unenforceable,  un- 
der Code,  f  3313. — In  re  Donaldson's  Estate 
(Iowa)  870. 

In  an  action  on  a  fire  policy  by  insured  and 
mortgagee  of  the  property,  a  contention  that  the 
mortgagee  was  not  entitled  to  recover  hrld  ot 
no  merit. — Vesey  v.  Commercial  Union  Assur. 
Co.,  Limited,  of  London,  England  (S.  D.)  1074. 

Sustaiaing  objection  to  cross-examination  as 
to  whether  insurance  on  bam  covered  a  ve- 
hicle, held  not  error.— Johnston  v.  Charles  Ab- 
resch  Co.  (Wis.)  395. 

A  bailee  who  had  effected  insurance  on  the 
bailed  property,  but  who  after  its  destruction 
neglected  to  collect  the  insurance,  held  liable 
to  the  bailor  for  damages  resulting  from  its 
default.  Rev.  St.  1898,  §  2007.— Johnston  y. 
Charles  Abresch  Co.  (Wis.)  395. 

Where  a  bailee  effected  fire  insurance  cover- 
ing the  bailed  property  and  his  own  property, 
the  distribution  of  the  proceeds  of  the  policy 
determined. — Johnston  v.  Charles  Abrwcn  Co. 
(Wis.)  395. 

A  bailor  held  entitled  to  receive  fire  Insur- 
ance under  a  policy  effected  by  her  bailee. — 
Johnston  v.  Charles  Abresch  Co.  (Wis.)  395. 

til.    Aotlona  on  pollolea. 

In  an  action  on  a  fire  insurance  policy,  the 
question  of  waiver  of  proof  of  loss  hrld  one  for 
the  jury. — Nicholas  y.  Iowa  Merchants'  Mut. 
Ins.  Co.  (Iowa)  115. 

The  finding  of  a  jury  that  an  alleged  change 
of  occupancy  of  insured  premises  did  not  in- 
crease the  hazard,  held  supiiorted  by  the  evi- 
dence.— Nicholas  v.  Iowa  Merchants'  "Mut.  Ins. 
O.  (Iowa)  115. 

In  an  action  on  an  accident  policy,  an  in- 
struction held  not  prejudicial  to  defendant  oi 
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the  ground  that  it  was  a  special  plea  on  plain- 
tiff's behalf. — Morrow  v.  National  Masonic 
Ace.  Ass'n  (Iowa)  468. 

In  an  action  on  a  fire  policy,  heli,  that  an  in- 
struction did  not  leave  the  reasonableness  of  the 
iron-Hafe  clause  to  be  determined  by  the  jury. 
— Rundell  &  Hongh  t.  Anchor  Fire  Ins.  Co. 
(Iowa)  517. 

Evidence  examined  In  an  action  on  an  in- 
surance policy,  and  held,  that  no  waiver  of 
notice  of  loss  was  proved. — Western  Travel- 
ers' Ace.  Ass'n  V.  Tomson  (Neb.)  341. 

Where,  in  au  action  on  an  insurance  policy, 
the  pleadings  admit  that  no  notice  was  given 
and  rely  on  waiver,  the  only  question  for  con- 
sideration is  whetlier  the  insurer  waived  the 
provisions  as  to  notice. — Western  Travelers' 
Ace.  Ass'n  v.  Tomson  (Neb.)  341. 

Where  the  insurer  denies  that  a  policy  was 
in  force,  a  defense  t>a8ed  on  failure  to  furnish 
proofs  of  loss  is  inconsistent — Western  Trav- 
eler's' Ace.  Ass'n  V.  Tomson  (Neb.)  341. 

Provision  of  a  fire  policy  that  no  action  can  be 
maintained,  unless  commenced  within  12  months 
after  the  fire,  held  void,  under  Civ.  Code,  i 
1276. — Vesey  v.  Commercial  Union  Assur.  Ca, 
Limited,  of  London,  England  (S.  D.)  1074. 

Civ.  Code,  |  1276,  in  so  far  as  it  affects  pol- 
icies of  fire  insurance,  held  not  repealed  by  a 
provision  of  a  form  of  policy  prepared  by  the 
State  Auditor  under  the  authority  of  Laws  1893, 
e.  IC),  p.  174. — Vesey  v.  Commercial  Union  As- 
sur. Co.,  Limited,  of  London,  England  (8.  D.) 
1074. 

In  an  action  on  a  fire  policy,  an  amendment 
of  the  complaint  held  not  error. — Vesey  t.  Com- 
mercial Union  Assur.  Co.,  Limited,  of  London, 
England  (S.  D.)  1074. 

Provision  in  policy  of  fire  iosuraoce  limiting 
time  for  commencement  of  suit  thereon  hvld 
void,  under  Rev.  Civ.  Ode,  j  1276. — Fheuix 
Ins.  Co.  V.  Perkins  (S.  D.)  1110. 

f  12*   Mutual  taeneflt  Inraranoe. 

An  insurance  certificate,  providing  for  an  in- 
demnity in  case  of  a  broken  leg,  heli  not  to 
cover  a  "Pott's  fracture." — Peterson  v.  Mod- 
ern Brotherhood  of  America  (Iowa)  289. 

An  insurance  certificate,  if  capable  of  dif- 
ferent constructions,  should  be  construed  in 
favor  of  insured;  but  the  courts  cannot  change 
the  contract — Peterson  v.  Modem  Brotherhood 
of  America  (Iowa)  289. 

An  adverse  decision  of  the  supreme  tribunal 
of  a  beneficiary  association  as  to  liability  on  a 
certificate  of  membership  held  not  conclusive, 
though  its  by-laws  so  provide,  where  evidence 
was  received  in  violation  of  Comp.  Laws  1897, 
$10,181. — Dick  V.  Supreme  Body  International 
Congress  (Mich.)  664. 

The  conclusiveness  of  an  adjudication  of  the 
supreme  tribunal  of  a  beneficial  order  as  to  lia- 
bility on  a  meml)ership  certificate  may  be  ques- 
tioned in  a  court  of  law,  when  set  pp  as  a  de- 
fense to  an  action  on  the  certificate. — Dick  v. 
Supreme  Body  of  International  (Congress 
(Mich.)  564. 

Under  rules  of  an  unincorporated  mutual  In- 
surance association,  held,  that  the  word  "or- 
phans" was  intended  in  the  sense  of  children, 
and  not  in  the  strict  legal  sense  of  orphans. — 
Fischer  v.  Malchow  (Minn.)  602. 

An  unincorporated  mutual  insurance  associa- 
tion could  waive  comnliance  with  the  rules  by 
which  a  member  could  change  the  beneficiary. — 
Fischer  v.  Malchow  (Minn.)  602. 

Where  a  benefit  certificate  is  payable  to  the 
husband  or  child  of  the  meml)er,  the  husband 
cannot  complain  of  a  change  in  the  certificate 
making  the  son  sole  beneficiary. — Fischer  v. 
Malchow  (Minn.)  602. 


In  an  action  on  a  life  policy,  when  the  defense 
is  suicide,  and  reasonable  men  might  differ  as 
to  whether  deceased  came  to  his  death  from  a 
wound  inflicted  with  suicidal  intent,  it  is  a  ques- 
tion for  the  jury. — Hardinger  t.  Modem  Broth- 
erhood of  America  (Neb.)  983. 

Where  circuihstantial  evidence  only  ia  relied 
on  to  establish  suicide,  the  defense  fails  unless 
the  circumstance  excludes  with  reasonable  cei^ 
tainty  any  other  hypothesis  of  death. — Har- 
dinger V.  Modern  Brotherhood  of  America 
(Nel>.)  983. 

In  a  suit  on  a  mntnal  benefit  certificate,  where 
the  defense  is  suicide,  the  burden  is  on  de- 
fendant to  establish  such  fact — Hardinjrer  v. 
Modem  Brotherhood  of  America  (Neb.)  983. 

The  question  of  the  proximate  cause  of  the 
death  of  insured  In  a  life  policy  hM  a  question 
of  fact  for  the  jury. — Hardinger  ▼.  Modem 
Brotherhood  of  America  (Neb.)  983. 

A  member  of  a  mutual  l>enefit  insurance  so- 
ciety held  entitled  to  change  the  beDeficiaiy. 
unless  he  has  obtained  a  vested  interest  in  th* 
insurance. — Preusser  v.  Supreme  Hive  of 
Ladies  of  Maccabees  of  the  World  (Wis.)  358. 

That  a  husband,  named  as  the  beneficiary  in 
a  mutual  benefit  insurance  certificate,  volnn- 
tarily  paid  the  premiums  during  his  wife's  life. 
held  not  to  preclude  her  from  changiiig  th? 
I>eneficiary. — Preusser  v.  Supreme  Hive  of 
Ladies  of  Maccabees  of  the  World  (Wis.)  358. 

INTENT. 

Criminal,  see  "Larceny,"  t  1. 
Fraudulent,  see  "Fraudulent  OonTeyances,"  S  1. 
To  kill,  allegation  as  to  in  indictment  tor  homi- 
cide, see  '^Homicide,"  g  2. 


INTEREST. 


Effect  as  to  credibility  of  witness,  see  "Wit- 
nesses," f  4. 

On  purcliase  price  of  land,  see  "Vendor  and 
Purchaser,"  g  3. 

(    1.    Time  and  soaipiitatioB. 

Interest  on  a  claim  for  services  rendered  does 
not  commence,  to  run  until  a  demand  has  hefa 
made  for  payment. — ^Lowe  t.  Bing  (Wis.)  eO& 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction,"  i  4. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"   |  2. 

INTERNAL  REVENUE 

A  transcript  of  a  judgment  of  a  justice  of 
the  peace  in  a  foreign  jurisdiction  m  not  in- 
admissible solely  on  the  ground  that  it  1ms  no 
revenue  stamp. — ^Tomlin  t.  Woods  (Iowa)  133. 

INTERPLEADER. 

g   1.    XUsht  to  interpleader. 

Interpleader  held  maintainable  under  0>de. 
g  8427,  relating  to  equitable  Jurisdiction. — Hoyt 
V.  Oouge  (Iowa)  464. 

The  object  of  the  bill  of  interpleader  is  n->: 
to  protect  a  party  against  double  liability, 
but  a  double  vexation  in  respect  to  one  lia- 
bility.— Hoyt  V.   Gouge   (Iowa)    464. 

Plaintiff  in  action  of  Uiterpleader  held  to  bav» 
an  adequate  remedy  at  law  under  Code,  g  34»>>. 
and  could  not,  therefore,  maintain  the  actiui,. 
— Hoyt  V.  Gouge  (Iowa)  4C4. 
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An  action  of  interpleader  will  not  lie  where 
defendants  are  making  claims  against  plain- 
tiff under  distinct  and  independent  contracts, 
not  necessarily  in  conflict,  payment  of  one  of 
which  would  not  extinguish  the  other. — ^Uoyt  t. 
Gouge  (Iowa)  464. 

INTERROGATORIES. 

To  Jury,  see  "Trial,"  §  12. 

To  witnesses,  see  "Depositions." 

INTERSTATE  EXTRADITION. 

See  "Extradition,"  {  1. 

INTERURBAN  RAILROADS. 

See  "Street  Railroads,"  S  t. 
Taxation  of,  see  "Taxation,"  f  4. 

INTERVENTION. 

Tn  actions  in  general,  see  "Parties,"  {  1. 
Rifcht  of  interveners  to  appeal,  see  "Appeal  and 

Error."  i  3. 
Rights  and  liabilities  of  interveners  as  to  costs, 

see  "Costs,"  §  1. 

INTER  VIVOS. 

See  "Gifts,"  |  1. 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Res  gestae  in. action  on  liquor  dealer's  bond, 

see^'Eyidence,"  «  8. 
Title  of  statute,  see  "Statutes,"  {  2. 

I    1.    Ziioeases  and  taxes. 

Under  Code,  {{  2422,  3465,  held,  that  an  ac- 
tion might  be  maintained  against  the  surety  on 
a  bond  of  a  liquor  dealer  for  damages  resulting 
from  an  unlawful  sale,  without  making  the  prin- 
cipal aparty  or  recovering  a  judgment  against 
^hun. — ^ott  v.  Peterson  (Iowa)  173. 

A  city's  proportion  of  the  statutory  mulct  tax, 
disbursed  under  Code,  §  2445,  field  not  subject 
to  deduction  for  the  county  treasurer's  fees  for 
collection,  under  section  490. — City  of  Waver- 
ly  V.  Bremer  County  (Iowa)  874. 

Remonstrants  against  the  granting  of  a  drug- 
^st's  permit  to  sell  intoxicating  liquors  Jield  en- 
titled to  appeal  from  an  order  granting  such, 
permit,  under  Code,  !!  2389,  4101.— In  re 
Smith  (Iowa)  875. 

The  granting  of  a  new  permit  to  a  pharma- 
cist for  the  sale  of  intoxicating  liquors  held  er- 
ror.— In  re  Smith  (Iowa)  875. 

The  question  whether  a  license  for  the  sale  of 
liquors  shall  be  granted  to  an  applicant  within  a 
cify  lieJd  to  rest  in  the  sound  discretion  of  the 
common  council. — State  v.  Common  Council  of 
City  of  Northfield  (Minn.)  1063. 

The  board  of  fire  and  police  commissioners  of 
a  city  of  the  metropolitan  class  is  without  au- 
thority, under  Cobbey's  Ann.  St.  1903,  §  7150, 
to  grant  a  liquor  license,  where  the  applicant 
has  no  interest  in  the  license  and  the  same  is 
for  the  exclusive  use  of  a  third  party. — In  re 
Krog  (Neb.)  242. 

Under  Cobbey's  Ann.  St.  1903,  t  7150,  a  li- 
censing board,  on  an  application  to  grant  a 
liquor  license,  must  pass  on  the  character  of  the 
applicant  and  his  citizenship,  and  cannot  dele- 
Kate  these  fuuctious  to  another  person. — In  re 
Krug  (Neb.)  242. 

101  N.W.— 76 


AoDllcant  for  •  license  to  deal  In  intoxicating 
liquors  must  be  able^  willing,  and  competent  to 
carry  oat  the  trust  implied. — In  re  Knig  (Neb.) 
242. 

The  license  law  of  1807  (Laws  1897,  p.  203, 
c.  72)  held  not  nnc<Mistitutional,  as  delegating  to 
local  communities  power  to  prohibit  or  au^or- 
ise  the  sale  of  intoxicating  liqnors. — State  v. 
Barber  (S.  D.)  1078. 

Laws  1897,  p.  214,  c.  72,  (  23,  held  to  require 
the  annual  suBmission  at  municipal  elections  of 
the  question  of  granting  permite  to  sell  intoxi- 
cating liquors.— State  v.  Barber  (S.  D.)  107a 

{   8.     BeanUatioiu. 

The  common  council  of  a  city  may  limit  the 
number  of  saloon  licenses  to  be  granted. — State 
v.  Common  Council  of  City  of  Northfield  (Minn.) 
1063. 

I   3.    OCensea. 

The  legal  holidays  referred  to  in  Code,  i 
2448,  par.  9,  held  the  holidays  specified  by  sec- 
tion 3053,  and  referred  to  in  sections  3541, 
4688.— Brennan  v.  Roberts  (Iowa)  460;  John- 
son V.  Same,  Id.  1131;    Lunkley  v.  Same,  Id. 

The  keeping  of  a  warehouse  for  the  storage 
of  beer  in  car  load  lots  by  a  saloon  keeper 
held  in  violation  of  Code,  i  2448,  subd.  4. — Bell 
T.  Hamm  (Iowa)  475. 

I   4.    Abatament  and  Injunction. 

An  information  charging  one  with  a  viola- 
tion of  a  decree  restraining  him  from  selling 
liquor  held  sufficient,  under  Code,  S  2407 ;  sec- 
tion 4372  not  being  applicable. — Brennan  v. 
Roberts  (Iowa)  460:  Johnson  v.  Same,  Id.  1131; 
Lunkley  v.  Same,  Id. 

The  defect  in  an  information  charging  a 
violation  of  a  decree  restraining  the  accused 
from  selling  liquor  held  not  prejudicial. — Bren- 
nan V.  Roberts  (Iowa)  460;  Johnson  v.  Same, 
Id.  1131;    Lunkley  v.   Same,  Id. 

Under  Code,  !  2406,  a  citizen  held  entitled 
to  employ  any  attorney  to  assist  in  contempt 
proceedings  based  on  violation  of  an  injunc- 
tion restraining  accused  from  selling  liquor; 
section  301  not  applying. — Brennan  v.  Rob- 
erts (Iowa)  460;  Johnson  v.  Same,  Id.  1131; 
Lunkley  v.  Same,  Id. 

In  proceedings  for  contempt  en  the  charge 
that  accused  bad  violated  an  injunction  re- 
straining him  from  selling  liquor,  the  refusal 
to  grant  a  change  of  venue  held  not  prejudicial. 
— Brennan  v.  Roberts  (Iowa)  460;  Johnson  v. 
Same,  Id.  1131;   Lunkley  v.  Same,  Id. 

Under  Code,  §  2429,  the  court,  in  adjudging 
one  guilty  of  violating  a  decree  restraining 
him  &om  selling  liquor,  may  tax  an  attorney's 
fee  as  costs. — Brennan  v.  Roberts  (Iowa)  460; 
Johnson  v.  Same,  Id.  1131;  Lunkley  v.  Same, 
Id. 

The  discretion  of  the  court  in  the  imposition 
of  a  fine  on  one  violating  a  decree  restraining 
him  from  selling  liquor  held  not  abused. — 
Beatty  v.  Roberts  (Iowa)  462. 

S   S.    Civil  damag;e  laira. 

In  an  action  on  a  liquor  dealer's  bond  to  re- 
cover for  the  death  of  plaintiff's  husband  from 
an  unlawful  sale  of  liquor,  an  instruction  as  to 
what  the  jury  might  consider  in  making  up  its 
verdict  held  proper. — ^Knott  v.  Peterson  (Iowa) 
173. 

In  an  action,  on  a  bond  given  by  a  liquor  deal- 
er, to  recover  for  the  ^eath  of  plaintiffs  bus- 
band  from  an  unlawful  sale  of  liquor,  that  the 
husband  failed  to  support  his  wife  was  no  de- 
fense.— Knott  V.  Peterson  (Iowa)  173. 

Failure  to  give  an  instruction  in  the  absence 
of  request  held  not  error. — Garrigan  v.  Kennedy 
(S.  D.)   1081;    Same  v.  Thompson,  Id.  1135. 
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Where  the  suicide  of  plaintiff's  husband  was 
the  result  of  prior  intoxication  from  liquor  sold 
him,  it  is  immaterial  that  he  was  sober  at  the 
time  of  the  suicide. — Oarrigan  v.  Kennedy  (S. 
D.)  1081;    Same  t.  Thompson.  Id.  1135. 

Evidence  held  competent  in  an  action  for  loss 
of  support  from  sale  of  intoxicating  liquors  to 
plaintiff's  husband. — Oarrigan  v.  Kennedy  (S. 
D.)  1081;    Same  v.  Thompson.  Id.  1135. 

Evidence  in  an  action  for  loss  of  8upi>ort  from 
sale  of  intoxicating  liquors  to  plaintiff's  hus- 
band held  to  support  a  finding  of  actual  dam- 
ages.— Oarrigan  v.  Kennedy  (a.  D.)  1081;  Same 
v.  Thompson,  Id.  1135. 

Evidence  held  to  sustain  a  finding  that  the 
death  of  plaintiffs  husband  was  caused  by  in- 
toxicating liquors  sold  him  by  defendant.— -Oar- 
rigan T.  Kennedy  (S.  D.)  1081;  Same  v.  Thomp- 
son, Id.  1135. 

Plaintiff  held  entitled  to  recover  tor  loss  of 
support  from  death  of  her  husband  caused  by 
intoxicating  liquors  sold  him  by  defendant. — 
Oarrigan  t.  Kennedy  (S.  D.)  1081;  Same  ▼. 
Thompson,  Id.  1135. 

▲  requested  instruction  held  not  to  suggest  or 
call  for  one  that  plaintiff  could  not  recover  by 
reason  of  her  husband's  death,  unless  it  was 
caused  by  intoxicating  liquorB.^-Oarrigan  t. 
Kennedy  (S.  D.)  1081;  Same  t.  Thompson,  Id. 
1135. 


INVENTION. 


See  "Patents." 

INVESTMENT. 

By  trustee,  see  "Trusts,"   f  2. 

INVESTMENT  COMPANIES. 

Installment  investment  companies,  see  "Corpo- 
rations," I  1. 

ISSUES. 

In  civil  actions,  see  "Pleading,"  |  9. 
Presented  for  review  on  appeal,  see  "Appeal 

and  Error,"  {  4. 
Trial  by  jnry  of  issues  in  equity,   see  "Eg- 

nity."  8  2. 

See   "Prisons." 


JAILS. 


JOINDER. 

Of  causes  of  action,  see  "Action,"  S  2. 

JOINT-STOCK  COMPANIES. 

See  "Associations." 

The  minority  representation  law  relative  to 
corporations  (Comp.  Laws,  |  8553)  held  not  ap- 
plicable to  a  copartnership  association  organized 
under  Comp.  Laws,  §5  6079-6089  (Pub.  Acts 
1877,  p.  207,  No.  191),  Comp.  Laws,  SS  6057, 
608.%  and  Const,  art.  15.  8  11.— Attorney  Gen- 
eral T.  McVlchie  (Mich.)  552. 

JOINT  TENANCY. 

See  "Tenancy  in  Common." 

JUDGES. 

See  "Court  Commissioners";  "Courts";  "Jus- 
tices of  the  Peace." 

Libelous  publications  conccrniug,  see  "Libel  and 
Slander,"  S  1. 

Mandamus  to  judge,  see  "Mandamus,"  {  2. 

Remarks  and  conduct  at  trial  of  criminal  pros- 
ecution, see  "Criminal  Law,"  {  11. 


{    1.    IMaoaalifloatioa  to  aot. 

Circuit  judge,  who  was  brother-in-law  of 
plaintiff's  counsel,  &/■!(/  not  disqualified,  under 
Comp.  Laws,  g  1109,  when  a^eement  for  contin- 
gent fee  and  attorney's  lien  was  waived. — 
Knickerbocker  v.  Worthing  (Mich.). 540. 

Denial  of  an  application  for  a  change  of 
judge  on  the  ground  of  prejadice  held  properly 
denied.— Crouch  v.  Dakota,'  W.  &  M.  R.  R.  Co. 
(S.  D.)  722. 

JUDGMENT. 

As  documentary  evidence,  see  "Evidence,"  5  7. 

Decisions  of  courtIs  in  general,  see  "Conns," 
i  1. 

Effect  as  curing  defects  m  pleadinea,  see 
"Pleading,"  §  10. 

Harmless  error  in  judgment,  see  "Appeal  and 
Error,"  {  19. 

In  justices'  courts,  see  "Justices  of  the  Peace," 
§  2. 

Mandamus  to  compel  entry,  see  "Mandamns," 
S  2. 

Necessity  of  exceptions  to,  for  purpose  of  re- 
view, see  "Appeal  and  Error,"  §  6. 

Necessity  of  objection  to,   for  purpose  of  re- 

•  view,  see  "Appeal  and  Error,"  J  5. 

Review,   see   "Appeal  and  Error." 

Review  of  discretion  of  lower  court  as  to  open- 
ing default  judgment,  see  "Appeal  and  Er- 
ror," i  17. 

M  actiona  by  or  against  parUeular  cioMes  i^ 

parttea. 
See  "Infants,"  {  1. 

fn  particular  clvU  ocNons  or  prooeedlfi0s. 
See  "Divorce.'  g§  3,  6;    "Quieting  Title,"  S  2; 

"Specific  Performance,"  I  4. 
Foreclosure,  see  "Mortgages,"  S  6. 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  i  27. 
To  establish  trust,  see  "Trnsts,"  {  4. 

I  '  1.    Nature  and  essentials  In   KeaeraL 

Failure  of  complaint  to  state  facts  consti- 
tuting a  cause  of  action  does  not  render  the 
judgment  void. — Knbesh  t.  Hanson  (Blinn.)  73. 

{   2.     By  default. 

A  petition  for  a  new  trial  after  judgment  by 
default,  alleging  that  the  petitioner  bad  relied  , 
on  an  agreement  of  the  opposing  counsel  as  ti> 
notice,  held  insuOlcient  for  failing  to  state  that 
such  notice  was  not  given. — ^Tschohl  t.  Ma- 
chinery Mut  Ins.  Ass'n  (Iowa)  740. 

A  petition  for  a  new  trial  after  jndgment  fay 
default  should  show  that  the  petitioner  had  a 
good  defense. — Tschohl  t.  Machinery  Mat.  Ins. 
Ass'n  (Iowa)  740. 

Refusal  of  a  petition  for  new  trial  held  not  an 
abuse  of  discretion. — Tschohl  v.  Machinery 
Mut.  Ins.  Ass'n  (Iowa)  740. 

In  an  action  to  quiet  title,  held  error  to  vacate 
the  default  judgment. — McClure  y.  Clark 
(Minn.)  951. 

Order  opening  default  held  to  make  the  S(>r«- 
ice  of  the  answer  effective  as  of  a  previo;;? 
date  on  which  it  was  made. — Moody  v.  Lam- 
bert (8.  D.)  717. 

f  3.    On  trial  of  issves. 

The  defect  in  a  petition  pleading  eyident.-e 
rather  than  ultimate  conclusions  is  not  a  ground 
for  arrest  of  judgment. — Williams  t.  Ballinz^r 
(Iowa)  139. 

The  filing  of  a  motion  for  judgment  non  i<h 
stante  17  days  after  verdict  held  too  late. — Mar- 
shalltowu  Stone  Co.  v.  Des  Moines  Brick  Mts. 
Co.  (Iowa)  1124. 

Where  a  former  judgment  had  determined  t}i< 
rights  of  the  parties,  it  was  the  duty  of  *l>' 
court  to  direct  a  verdict,  and  he  had  no  ri^l-t 
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to  refuse  to  proceed  with  the  trial.— Hatch  ▼. 
Frazer  (Mich.)  228. 

To  justify  an  order  for  judgment  notwith- 
standing the  verdict,  the  record  must  show,  not 
only  that  the  verdict  is  not  justified  by  the  evi- 
deuce,  but  that  there  is  no  reasonable  proba- 
bility that  the  defects  in  the  proof  may  be  rem- 
edied on  another  trial.  —  Meehan  v.  Great 
Northern  Ry.  Co.  (N.  D.)  183. 

A  defendant  who  has  not  appeared  is  not  en- 
titled to  notice  of  application  for  judgment. — 
John  Meunier  Gun  Co.  v.  Lehigh  Valley 
Transp.  Co.  (Wis.)  386. 

{    4.    Eqnitablo  relief. 

The  collection  of  a  judgment  cannot  be  en- 
joined on  the  ground  that  the  execution  of  the 
contract  on  which  the  action  was  brought  was 
procured  by  fraud. — Loughren  v.  B.  F.  Bonni- 
well  &  Co.  (Iowa)  287. 

A  father,  being  legally  bound  to  furnish  nec- 
essaries for  his  minor  children,  held  not  enti- 
tled to  the  vacation  of  a  judgment  and  sale  of 
his  real  estate  for  necessaries  furnished  during 
the  father's  incarceration  for  life,  on  the  ground 
of  fraudulent  concealment.  —  Finn  v.  Adams 
(Mich.)  533. 

In  an  action  to  set  aside  a  judgment,  evidence 
held  to  show  service  of  summons  in  such  ac- 
tion on  defendant.— Kubesh  v.  Hanson  (Minn.) 

7a 

Failure  to  appeal  from  an  order  denying  mo- 
tion to  set  aside  a  decree  held  not  to  defeat 
an  independent  action  to  set  aside  the  decree ; 
the  evidence  showing  the  order  was  procured 
by  fraud  not  being  obtained  till  after  the  time 
for  appeal. — Whitney  v.  Hazzard  (S.  D.)  .'(4(>. 

Facts  held  not  to  show  laches  in  bringing 
an  action  to  set  aside  a  decree  for  fraud. — 
Whitney  ▼.  Hazzard  (8.  D.)  346. 

Defendant  may  show  default  judgment  was 
not  authorized  by  the  summons  and  complaint 
in  a  suit  to  rfstrnin  its  enforcement. — Phillips 
v.  Norton  (S.  D.)  727. 

In  an  action  to  restrain  proceedings  under  a 
judgment,  an  allegation  held  prima  facie  suffi- 
cient as  an  allegation  of  ownershii),  in  the  ab- 
sence of  motion  to  make  more  certain. — Phillips 
V.  Norton  (S.  D.)  727. 

i   5.    OoIlAter*!  attaek. 

A  final  judgment,  rendered  after  the  grant  of 
a  new  trial,  under  Code,  i  3796,  cannot  be  col- 
laterally attacked  for  failure  of  the  record  to 
show  a  compliance  with  the  provision  of  such 
.section  as  to  security  for  costs. — English  v. 
Otis  (Iowa)  293. 

I  9.     Kerger  and  bar  of  eansea  of  aotloB 
Bud    defenses. 

Probate  order,  made  on  ex  parte  application 
authorizing  payment  of  omitted  taxes  by  execu- 
tor, held  not  an  adjudication  of  the  amount  of 
taxes  due. — In  re  Morgan's  Estate  (Iowa)  127; 
Morgan  v.  Messenger,  Id. 

A  judgment  dismissing  a  suit  to  compel  the 
laying  of  sidewalks  on  a  particular  grade  held 
not  res  judicata  of  the  rights  of  one  of  the 
abutting  owners  to  restrain  the  city  from  re- 
moving the  sidewalk  constnictcd  and  lowering 
the  grade. — Kemp  y.  City  of  I>es  Moines  (Iowa) 
474. 

A  claim  for  taxes  under  an  assessment  for 
one  year  is  not  the  same  cause  of  action  as  a 
claim  for  taxes  on  the  same  property  under  an 
assessment  for  a  prior  year. — Chicago,  B.  &  Q. 
R.  Co.  v.  Cass  County  (Neb.)  11. 

I    7.    ConcInalTemeas    of    adjndicatlon. 

Where  the  title  to  property  Is  quietMl  with- 
out the  holder  of  a  jiulKinent  lien  Iwing  made 
a  party,  the  lien  is  not  affected  by  the  decree. 
— Jasper  County  v.  Sparham  (Iowa)  134. 


A  decision  overruling  a  motion  to  set  aside 
an  order  discharging  the  receiver,  because  not 
the  proper  remedy,  is  not  a  bar  to  a  petition 
for  tile  same  purpose.- — ^Williama  v.  De.s  Moines 
Loan  &  Trust  Co.  (Iowa)  277;  Bushman  v. 
Marquis,  Id. 

A  judgment  in  an  action  against  the  parties 
to  a  contract,  holding  it  invalid,  held  ^^  i^^'*- 
cnta  on  the  question  of  the  right  to  recover 
rent  under  it. — Cook  v.  City  of  Des  Moines 
(lo^a)  434. 

The  determination  in  a  suit  to  enjoin  an  ac- 
tion of  ejectment  held  res  judicata  in  the  eject- 
ment action  on  the  question  of  defendant's  equi- 
table title. — Rausch  v.  Briefer  (Mich.)  523. 

In  the  absence  of  fraud  or  collusion,  the  city, 
though  not  a  party  thereto,  is  bound  by  a 
judgment  declaring  proceedings  under  a  special 
assessment  invalid. — Otis  v.  Oitv  of  St.  Paul 
(Minn.)  1066;  National  Bond  &  Security  C!o. 
T.  Same.  Id.  1134. 

The  question  whether  a  bridge  over  the 
Missouri  river,  owned  and  operated  by  a  rail- 
road, is  a  part  of  the  "continuous  line  of  road," 
within  Revenue  Act,  §S  39,  40,  in  force  in  1901 
(Comp.  St.  1899.  p.  O.'Vl,  c.  77,  art  1),  U  a 
question  of  law,  not  of  fact,  on  which  an  estop- 
pel can  be  made. — Chicago,  B.  &  Q.  R.  Co.  v. 
Cass  County  (Neb.)  11. 

Adjudication  that  half  of  railroad  bridge  was 
not  "part  of  the  continuous  line  of  road,  held 
not  an  adjudication  of  fact,  so  as  to  operate 
as  estoppel. — Chicago,  B.  &  Q.  R.  (>>  v.  Cass 
County  (Neb.)  11. 

If  the  liability  />t  property  to  taxation  de- 
pends on  the  existence  of  a  specific  fact  estab- 
lished in  one  litigation,  it  cannot  be  contro- 
verted by  the  same  party  in  a  subsequent  liti- 
gation.— Chicago,  B.  ft  Q.  R.  Co.  v.  CJass  Coun- 
ty (Neb.)  11. 

A  right  or  fact,  distinctly  put  in  issue  and 
determined  b.v  a  court  of  competent  jurisdic- 
tion, cannot  be  disputed  in  a  subsequent  suit 
betwpcn  the  same  parties. — Chicago,  B.  ft  Q. 
R.  Co.  V.  Cass  County  (Neb.)  11. 

A  ruling  on  a  motion  to  dissolve  an  attach- 
ment is  not  res  judicata  as  against  one  who, 
though  a  party  at  the  time  of  the  ruling,  is 
dismissed  therefrom  by  the  final  judgment. — 
Fred  Krug  Brewing  Co.  v.  Healey  (Neb.)  329. 

A|  judgment  regularly  entered,  in  the  absence 
of  fraud  or  collusion,  is  conclusive  as  to  the 
debt  and  its  amount  in  an  action  to  try  title 
by  the  judgment  creditor  against  an  alleged 
fraudulent  grantee. — Salemonson  v.  Thompson 
(N.  D.)  320. 

A  judgment  establishing  a  mortgage  in  a  suit 
to  quiet  title  held  res  judicata  against  a  plea 
of  limitation  in  subsequent  action  to  foreclose. 
— Teigcn  v.  Drake  (N.  D.)  893. 

It  is  error,  in  an  action  of  claim  and  deliv- 
ery, to  admit  In  evidence  a  judgment  record 
against  plaintiff,  who  was  not  a  party  to  the 
judgment,  and  which  did  not  form  a  link  in 
defendant's  chain  of  title. — </hapman  T.  Greene 
(S.  D.)  351. 

{  8.    Foreis^ii  Jndgmenta. 

The  fact  that  a  caus-p  of  action  sued  on  in  a 
forpiftn  jurisdiction  was  barrod  is  not  available 
in  an  action  on  the  judgment  therein  rendered. 
— Tomlin  v.  Woods  (Iox\a)  13.'). 

A  summons  in  an  action  before  a  justice  in  a 
foreign  jurisdiction  held  at  most  defective  only. 
— Tomlin  v.  Woods  (Iowa)  13."). 

Under  Code  Civ.  Proc.  Cal.  §«  850,  871,  a 
judgment  rendered  by  a  justice  of  tlie  peace  of 
California  held  valid. — Tomlin  v.  Wooda  (Iowa) 
133. 
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Actions  on  Jvdgntents> 

Code  Civ.  Proc.  Sf  10,  16,  providing  that  an 


action  not  hereinbefore  mentioned  can  only  be 
brought  within  four  years  after  the  cause  of 
action  shall  have  accrued,  do  not  apply  to  ac- 
tions on  domestic  judginent — Snell  v.  Rue 
(Neb.)  10. 

f  10.  Fl^adlmg    mad    OTldenoo    of    Jnds- 

ment   •■   eatoppel   or   defense. 

A  judgment  in  form  on  the  merits  cannot  be 
falHified  by  evidpnce  not  of  record. — Hatcb  ▼. 
Frazer  (Mich.)  228. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  "Evidence,".  S  1. 

JUDICIAL  SALES. 

Liability  of  sheriff  for  sale  of  homestead,  see 

"Sheriffs  and  Constables,"  S  1. 
Of  property  of  decedent,  see  "Executors  and 

Administrators,"  §  3. 
On  execution,   see   "Execution,"   {  8. 

JURISDICTION. 

Amount  in  controversy,  see  "Courts,"  I  2. 
Effect  of  appearance,  see  "Appearance." 
Of  court  commissioners,  see     Court  Commis- 
sioners." 

Jurisdiction  QfparHcular  actions  or  proceedings. 
See.  "Contempt,"  §  1;    "Garnishment,"  f  3. 
Actions  for  causing  death,  see   "Death,"   {   L 
Bastardy   proceedings,   see   I'Bastards,"  8  3. 
For  breach  of  contract,  see  "Contracts,"  |  6. 

Special  JurisMcttonB, 
See  "Admiralty,"  §  1;   "Equity,"  i  1. 
Justices'  courts  in  civil  cases,  see  "Justices  of 

the  Peace,"  §  1. 
Particular  courts,  see  "Courts." 

JURY. 

See  "Grand  Jury." 

Disqualification  or  misconduct  ground  for  new 

tnal,  see  "New  Trial,"  $  2. 
Instructions  in  civil  actions,  see  "Trial,"  §{  7- 

Instructions  in  criminal  prosecutions  see  "Crim- 
inal Law,"  !  11. 

Questions  for  jury  in  civil  actions,  see  "Trial," 
8  6. 

Review  of  discretion  of  lower  court  relating  to 
selection  and  impaneling  of,  see  "Appeal  and 
Error,"  8  17. 

Taking  case  or  question  from  jury  at  trial,  see 
"Trial,"  8  6. 

Ti'ial  by  jury  of  issues  in  equity,  see  "Equity," 
8  2. 

Verdict  in  civil  actions,  see  "Trial,"  f  12. 

I    1.    Right  to  trial  by  Jary. 

Under  Const,  art.  1,  8  10,  and  Code,  8  5338, 
defendnnt  in  a  criminal  case  cannot  consent  to 
a  trial  by  the  court. — State  v.  Rea  (Iowa)  607. 

Disputed  questions  of  fact  on  appeal  from  the 
probate  court  must,  if  either  party  so  asks,  be 
tried  by  jury.  —  Nowland  v.  liice's  Estate 
(Mich.)  214. 

Where  it  appears  on  the  face  of  the  com- 
plaint in  a  suit  for  a  balance  due  from  a  part- 
ner that  a  firm  accounting  is  necessary,  the  ac- 
tion is  triable  to  the  court. — Shipley  v.  Belduc 
(Minn.)  962. 

The  judge  of  a  district  court  has  no  jurisdic- 
tion to  try  the  guilt  of  a  defendant  charged  with 
a  felony  without  a  jury,  even  by  consent. — 
Michaelson  T.  Beemer  (Neb.)  1007. 


8  2.    Summoning,  attendaaoe,  diseTtarge, 
and  oompensatlon. 

That  a  bailiff  wno  summooed  a  talesman  to 
serve  as  a  jnror  afterwards  testified  as  a  wit- 
ness for  the  successful  parfy  is  not  assignable 
as  error. — Felsch  v.  Babb  (Neb.)  lOlL 

JUSTICES  OF  THE  PEACE. 

Mandamus  to  justice,  see  "Mandamus,"   t  2. 

Time  for  issuance  of  execution  on  judgment 
filed  in  circuit  court,  see  "Execution,"  8  1- 

Transcript  of  judgment  of  as  documentary  evi- 
dence, see  "Evidence,"  §  7. 

8    1.    Civil  Jnriadietion  and  antborlty. 

A  justice  of  the  peace  held  not  to  have  lost  ju- 
risdiction of  a  cause  by  reason  of  the  nonap- 
pearance of  the  parties  on  an  adjourned  day. — 
Barlow  v.  Riker  (Mich.)  820. 

A  justice  of  the  peace  has  no  jurisdiction,  un- 
der Cobbey's  Ann.  St.  1903,  8  8o5,  of  an  action 
to  recover  for  breach  of  a  covenant  for  quiet 
enjoyment. — Holmes  v.   Seaman   (Neb.)    1030. 

I   2.    Frooednve  in  eirU  cases. 

Under  Code  Civ.  Proc.  88  416,  850,  871,  where 
defendant  is  in  default,  unauthorized  appearanr-^ 
of  attorney  justifies  justice  in  continuing  czl-^ 
for  hearing,  instead  of  entering  judgment  with- 
out delay. — Tomlin  v.  Woods  (Iowa)  135. 

The  failure  to  enter  judgment  on  the  rptam 
day  in  an  action  before  a  justice,  where  d*>- 
fendant  fails  to  appear,  is  a  mere  irregularity 
not  going  to  the  jurisdiction  of  the  ooart. — ^Tom- 
lin V.  Woods  (Iowa)  135. 

A  defect  in  an  original  notice  in  a  justice's 
court,  consisting  of  a  failure  to  sign  as  re- 
quired by  Code,  8  4488,  does  not  render  the 
judgment  subject  to  collateral  attack. — Lough- 
ren  v.  B.  P.  Bonniwell  &  (30.  ffowa)  287. 

Under  (?ode,  ^  4488,  signature  of  an  original 
notice  in-  a  justice's  court  by  rubber  stamp  held 
sutficient — l^oughren  r.  B.  F.  Bonniwell  & 
Co.  (Iowa)  287. 

Under  C!ode,  8  4488,  an  original  notice,  signpJ 
In  blank  by  a  justice  of  the  peace  and  filled 
out  by  plaintiff,  held  sufficient. — Longhren  v.  B. 
F.   Bonniwell  &  Co.   (Iowa)  287. 

Special  appearance  by  defendant,  sued  as 
joint  debtor  before  a  justice  of  the  peace,  hr'.l 
not  equivalent  to  plea  in  abatement,  requiring 
replication  and  proof  to  meet  it. — ^HirBh  v. 
Fisher  (Mich.)  48. 

In  an  action  brought  in  a  justice  of  the  peace 
court  against  joint  debtors  tor  balance  dne  on 
account  for  goods  sold  and  delivered,  oral  testi- 
mony that  certain  one  of  defendants  had  bar- 
gained for  the  goods,  that  they  were  aecepti^i 
and  used  by  defendants,  and  were  not  paid  for, 
held  admissible. — Hirsh  v.  Fisher  (Micfa.)  4&. 

In  an  action  brought  in  a  justice  of  the  peace 
court  against  joint  debtors,  afiSdavit  served 
with  summons  held  admissible. — Hirsh  y.  Fisher 

(Mich.)  48. 

Under  Comp.  Laws,  8  840,  validity  of  judg- 
ment for  plaintiff  in  action  before  a  justit--^ 
of  the  peace  against  joint  debtors  A«M  not  af- 
fected by  want  of  service  on  more  than  ooe  de- 
fendant, under  Comp.  Laws,  {  840. — ^Hii^  v. 
Fisher  (Mich.)  4a 

Where,  after  service  of  garnishment,  servicn? 
of  the  summons  and  attachment  conld  not  t>? 
made  on  the  defendant,  plaintiff,  on  the  con- 
stable's return  of  "Not  found,"  held,  nnder 
Comp.  Laws,  8$  716,  717,  entitled  to  support 
the  garnishment  by  serving  an  alias  snmmocs 
and  attachment. — Adams  v.  Osborne  (Mich.i 
220. 

Where  an  action  was  commenced  before  a 
justice  by  the  istiuance  of  a  short  summoTSs 
Comp.   Laws,  8S  731,  745,  did  not  apply    u 


Digitized  by 


Google 


INDEX. 


1189 


the  case,  nor  preclude  the  issnance  of  a  gar-  [ 
nishment  under  section  990,  prior  to  the  issu-  i 
ance  of  a  writ  of  attachment. — Adams  t.  Os-  ' 
borne  (Mich.)  220. 

Where,  after  the  return  of  an  alias  summons 
"Not  found,"  an  attachment  was  issued  which 
was  similarly  returned,  such  return  deprived 
the  court  of  jurisdiction  of  the  suit  and  a  pre- 
viously instituted  garnishment  proceeding. — 
Adams  v.  Osborne  (Mich.)  220. 

Under  Comp.  Laws,  {{  836, 10,679,  where  par- 
ties in  a  replevin  suit  before  a  justice  did  not 
appear  on  the  adjourned  day,  and  the  justice 
was  not  informed  of  an  agreed  adjournment,  it 
was  his  duty  to  enter  judgment  of  nonsuit  and 
for  a  return  of  the  property. — Barlow  t.  Riker 
(Mich.)  820. 

Where  plaintiff  procured  defendant's  consent 
to  a  further  adjonmment  of  an  action  pending 
in  a  justice  court,  it  was  plaintiff's  duty  to  ap- 
pear before  the  justice  and  have  the  case  again 
adjoomed.-rBarlow  v.  Riker  (Mich.)  820. 

In  an  action  before  a  village  justice,  a 
change  of  venue  should  be  granted,  under  Qem. 
Laws  1897,  p.  285,  c.  151,  not  to  a  justice  of  a 
town  adjoining  a  town  in  which  the  village  is 
located,  but  to  a  justice  of  the  same  village  or 
a  justice  of  a  town  adjoining  the  Tillage. — 
Wadena  Cracker  Co.  v.  Gaylord  (Minn.)  72. 

A  town  within  which  a  village  is  located  is 
an  adjoining  town,  to  which  a  change  of  venue 
should  be  taken  from  a  justice,  under  Gen. 
Laws  1897,  p.  285,  c.  151— Wadena  Cracker  Co. 
V.  Gaylord  (Minn.)  72. 

A  complaint  in  an  action  before  a  justice 
against  defendants,  husband  and  wife,  as  part- 
ners, held  sufficient  as  against  an  objection 
made  for  the  first  time  after  judgment. — Ku- 
besh  V.  Hanson  (Minn.)  73. 

Under  Justice  Code.  {  13,  a  statement  in  a 
summons  that  plaintiff  claims  to  recover  on  ac- 
count for  services  will  not  warrant  a  default 
judgment  for  laborer's  wages. — 'Phillipa  v.  Nor- 
ton (S.  D.)  727. 

i  3.   Revlexr  of  prooeedlnca. 

Appeal,  rather  than  certiorari,  is  the  more 
appropriate  remedy  to  review  errors  committed 
in  justice  courts. — Computing  Scale  Co.  v.  Tripp 
(Mich.)  803. 

A  justice's  return  to  a  writ  of  certiorari  held 
to  show  that  material  evidence  introduced  be- 
fore the  justice  was  not  contained  in  affidavit 
for  writ-— Computing  Scale  Co.  v.  Tripp  (Mich.) 
803. 

Circuit  Court  Rule  7,  subd.  "b,"  relating  to 
the  proof  admissible  under  the  general  issue, 
applies  to  a  suit  tried  in  the  circuit  court  on 
appeal  from  a  jnstice  of  the  peace. — ^R.  K.  Car- 
ter &  Co.  V.  Weber  (Mich.)  818. 

On  appeal  from  a  justice,  where  prevailing 
party  cxcpted  to  the  sureties  under  Laws  1897, 
p.  46,  c.  4ii,  and  they  failed  to  appear,  h«ld,  on 
motion  to  affirm,  the  district  court  was  not  as 
a  matter  of  right  required  to  permit  the  sure- 
ties to  justify. — Peterson  v.  Kjelliu  (Minn.)  948. 

Where,  on  appeal  from  a  justice,  the  sure- 
ties had  failed  to  justify,  under  Laws  1897.  p. 
46,  c.  46,  on  denial  of  the  district  court  to  allow 
them  to  then  justify,  it  was  proi>er  to  enter 
judgment  against  appellant,  but  not  against 
the  sureties. — Peterson  v.  Kjellin  (Minn.)  948. 

An  appeal  from  a  jnstice  to  the  district  court 
hdd  properly  dismissed  for  failure  to  file  the 
transcript  within  the  time  prescribed  by  Code 
Civ.  Proc.  S  1008.— Miller  v.  Walker  (Neb.) 
332. 

JUSTIFICATION. 

Of  hail,  see  "Bail,"  i  1. 

Of  homicide,  see  "Homicide,"  {  1. 


KNOWLEDGE. 

Effect  of  ignorance  of  cause  of  action  on  limi- 
tation, see  "Limitation  of  Actions,"  {  2. 
Of  cifttoms,  see  "Customs  and  Usages." 

LACHES. 

In  suit  for  specific  performance,  see  "Specific 
Performance,"  {  S. 

LANDLORD  AND  TENANT. 

Mining  leases,  see  "Mines  and  Minerals,"  §  2. 
Municipal  tax  leases,  see  "Municipal  Curuoru- 
tlona,*'  i  13. 

I    1.    Loadlord's  title  and  reveraioa. 

A  tenant  held  not  precluded  from  showing 
that  his  landlord's  title  had  been  extinguished 
after  the  date  of  the  lease. — Sherman  T.  Fisher 
(Mich.)  572. 

I   2.    Texma  tor  ymru. 

A  provision  In  a  lease  for  a  term  of  five  vears 
held  to  pravide  for  the  termination  of  the  lease, 
if  the  property  was  sold  after  three  years  from 
the  date  of  the  leoae. — Hickox  v.  Seegner  (Wis.) 
357. 

Facts  htUt  to  constitute  a  sufficient  surrender 
of  a  lease  under  seal. — Commercial  Hotel  Co. 
v.  Brill  (Wis.)  1101. 

f   3.    Premlaaa,  and  enJOTineat  and  va* 
thereof. 

The  common-law  right  of  a  tenant  for  years 
to  take  firewood  as  estovers  is  in  force  in 
Iowa. — Anderson  y.  Cowan  (Iowa)  92. 

Plaintiff  held  not  entitled  to  recover  for  in- 
juries received,  owing  to  defective  condition  of 
a  porch,  in  the  use  of  which  she  was  a  mere 
licensee. — Flaherty  y.  Nieman  (Iowa)  280.- 

A  license  held  not  one  coupled  witb  an  inter- 
est.— Flaherty  y.  Nieman  (Iowa)  280. 

A  licensee  cannot  recover  for  injuries  caused 
by  existing  defects  in  the  premises. — Flaherty 
y.  Nieman  (Iowa)  280. 

In  the  absence  of  concealed  defects  In  leased 
premises,  the  tenant  takes  the  risk  of  safe  oc- 
cupancy.— ^Flaherty  v.  Nieman  (Iowa)  280. 

Vendee  in  a  contract  for  sale  of  land,  title 
to  pass  in  the  future,  held  not  liable  for  gen- 
eral taxes  accruing  on  the  property  between 
the  date  of  the  contract  and  the  time  when  a 
conveyance  was  due.  Code,  8  1400. — Clinton 
y.  Shugart  (Iowa)  785;   Shugart  v.  Clinton,  Id. 

The  lease  of  a  farm  construed,  and  held,  thut 
one  who  sowed  wheat  on  the  farm  as  a  cropper 
had  no  right  to  plow  np  a  portion  thereof  in  the 
spring  and  plant  the  ground  to  another  crop. — 
Stebbins  v.  Demorest  (Mich.)  528. 

{   4.    Re-entry   and   reeoTory  of  poaaea- 
alon  by  landlord. 

In  summary  proceedings,  defendant's  equi- 
table right  to  have  a  deed  declared  a  mortgage 
cannot  be  set  up ;  it  being  a  matter  within  the 
exclusive  jurisdiction  of  equity. — Ck)ttrell  y. 
Moran  (Mich.)  561. 

{    6.    Renting;  on  sharea. 

Rights  of  the  landlord,  where  defendant,  a 
cropi>er,  wa.s  in  default,  determined. — Graves 
y.  Walter  (Minn.)  297. 

In  an  action  by  a  landowner  to  recover  pos- 
session of  the  cropper's  share  of  grain,  where 
there  was  evidence  that  plaintiff  sent  a  person, 
who  took  awny  his  share,  the  question  of  such 
person's  authority  was  for  the  jury. — Graves 
y.  Walter  (Minn.)  297. 


LANDS. 

See  "Public  Lands." 
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LAPSE. 

Of  devise  or  legacy,  see  "Wills,"  t  6. 

LARCENY. 

See  "False  Pretenses";    "Robbery." 
Conviction  of  larceny  from   the  person  ander 

indictment  for  robbery,  see  "Indictment  and  i 

Information,"  §  3. 

I   1.    Oflensea  and  reapon*lblllt7   there- 
for. 

There  can  be  no  larceny,  where  one  takes  the 
property  under  a  bona  fide  belief  that  it  is  his 
own. — State  v.  Wasson  (Iowa)  112.J. 

g   2.    Froseontlon  and  punishment. 

An  indictment  for  larceny,  simple  or  com- 
pound, must  allege  ownership  of  the  property. — 
atate  ▼.  Wasson  (Iowa)  1125. 

LATERAL  SUPPORT. 

Removal  of,  as  taking  property  without  com- 
pensation, see  "Eminent  Domain,".}  1. 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Error," 
i  26. 

LAW  OF  THE  ROAD. 

See  "Highways,"  §  8. 

LEADING  QUESTIONS. 

See  "Witnesses,"  S  8. 

LEASES. 

See  "Landlord  and  Tenant." 
City  tax  leases,  see  "Municipal  Oorporatlons," 
<  13. 

LEGACIES. 

See  "Wills." 

LEGACY  TAX. 

See  "Taxation,"  §  12. 

LEGITIMACY. 

See  "Bastards,"  |  1. 

LETTERS  PATENT. 

Vor  inventions,  see  "Patenta." 

LEWDNESS. 

See  "Obscenity." 

LIBEL  AND  SLANDER. 

Counterclaim  in  action  for,  see  "9et-Off  and 
Counterclaim,"  {  1. 

f  1.     Worda    and    acta    aotlonable,    and 
llabiUty  therefor. 

Publication  of  affidavit  concerning  plaintiff  in 
his  Judicial  capacity,  held  actionable. — Lauder 
V.  Jones  (N.  D.)  907. 

Under  Rev.  Codes  1S99,  S  2715,  every  false 
and  unprivileged  publication,  which  exposes  any 
person  to  hatred,  contempt,  or  obloquy,  is  libel- 
ous.— Lauder  v.  Jones  (N.  D.)  907. 

A  certain  publication  held  libelous,  without 
any  showing  of  special  damages. — Barron  t. 
Smith  (S.  D.)  1100. 


Under  Civ.  Code,  {  29,  held  not  necessary  that 
a  publication  should  charge  a  crime  or  public 
offense  in  order  to  render  it  libelous. — Barron 

V.  Smith  (S.  D.)  llOfi. 

The  fact  that  a  person's  name  was  not  men- 
tioned in  a  publication  alleged  to  be  a  libel  on 
him  does  not  render  it  the  less  libelous,  so  long 
as  the  publication  would  be  understood  to  re- 
fer to  him. — Barron  v.  Smith  (S.  D.)  1106. 

S   2.    PrlTileced     oommnnioatlona,      and 
malloe  therein. 

Testimony  of  a  witness  in  a  iudidal  proceed- 
ing pei-tinent  to  the  issues  A«Ia  not  Jp^>nnd  fur 
action. — Lauder  v.  Jones  (N.  D.)  90  <, 

I  3.    Aetlona. 

The  falsity  of  a  HIjel  is  always  presumed,  and 
defendant,  relying  on  the  truth,  must  plead  it. 
—Lander  y.  Jones  (N.  D.)  907. 

Under  Rev.  Codes  1899,  !  5289.  defendant  in 
libel  can  plead  as  defense  the  truth,  and  any 
mitigating  circumstances  which  would  redu<-» 
the  damages. — Lander  v.  Jones  (N.  D.)  907. 

The  truth  of  alleged  defamatory  matter,  as 
■<^ell  as  facts  in  mitigation,  are  new  mnttor. 
and  under  Rev.  Codes  1899.  {  5289.  must  be 
pleaded. — Lauder  v.  Jones  (N.  D.)  907. 

Where,  on  trial  for  libel,  there  was  no  answer 
by  way  of  justification  or  in  mitigation,  evi- 
dence to  prove  the  truth  was  properly  excluded. 
—Lauder  v.  Jones  (N.  D.)  907. 

Where  a  defamatory  charge  is  made  on  i 
privileged  occasion,  the  burden  is  on  plaintiff 
to  prove  actual  malice. — Lauder  t.  Jones  iN". 
D.)  907. 

The  law  presumes  that  statements  of  a  wit- 
ness are  made  without  malice. — T.uiuder  v. 
Jones  (N.  D.)  907. 

To  show  actual  malice,  plaintiff  may  prove 
another  publication  by  defendant  of  the  same 
words,  imputing  the  same  general  charge  as 
that  sued  on. — Lauder  v.  Jones  (N.  D.)  907. 

An  affidavit  of  defendant  in  a  proceeding  in 
the  Supreme  Court,   having  been   made   on  a 

Privileged  occasion,  is  presumably  made  in  good 
aith,  and  admission  to  show  malice  held  prej- 
ndidal  error. — Lander  v.  Jones  (N.  D.)  90i. 

Where  a  lihd  attacked  plaintiff  in  his  jadidal 
capacity,  and  charged  him  with  corruption,  an 
award  of  $7,(XX)  does  not  show  passion  or  prej- 
udice.— Lauder  v.  Jones  (N.  D.)  907. 

Where  the  language  of  a  libel  is  auaceptiblt* 
of  construction  rendering  it  defamatory,  ami 
of  a  construction  rendering  it  innocent,  it  wa* 
a  question  for  the  jury. — Lander  v.  Jones  iN. 
D.)  907. 

In  an  action  for  libel,  the  question  whether 
the  publication  referred  to  plaintiff,  whose  name 
was  not  mentioned  in  it,  is  for  the  Jary. — Bar- 
ron V.  Smith  (S.  D.)  1106. 

I   4.    OrinUnal  responalbllltr. 

One  who  circulates  a  libel  may  be  guilty  of 
the  offense  denounced  by  Comp.  Laws.  S  11.7fiL'. 
making  it  a  misdemeanor  to  falsely  charge  an- 
other with  the  commission  of  a  crime. — Mack 
V.  Sharp  (Mich.)  631. 

LICENSES. 

For  sale  of  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"  $  1. 

Injuries  to  licensees,  see  "Landlord  and  Tei.- 
ant,"  i  3. 
,  Title  of  statute,  see  "Statutes,"  t  2. 

111.    For  oeonpationa  and  prlTilecea. 

{  The  state  veterinary  board,  existing  under  Pub. 
I  Acts  1899,  No.  191,  hrld  to  have  no  powr 
,  to  determine  whether  a  college  of  veterinary 
i  medicine  and  surgery,  existing  under  Con^-. 
I  Laws  1897,  c.  218,  ia  a  regular  ooUega^  or  to 
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refuse  a  certificate  to  praotice  to  a  person  hold- 
ing a  diploma  from  aui'h  colleKe. — Wise  y. 
State  Veterinary  Board  (Micli.)  562. 

LIENS. 

Effect  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy,'' J!  2. 

I4en»  acquired  by  parttetttor  remedies  or  pro- 

eeedings.    . 
See  "Taxation,"  {  6. 

Partteular  eUuses  of  liens. 
See  "Mechanics'  Liens";   "Railroads,"  S  2. 
Corporation's  lien  on  stock,  see  "Corporations," 

Fur  public  improTements,  see  "Municipal  Cor- 
porations," §  0. 

Mortgage,  see  "Chattel  Mortgages,"  §  2; 
"Mortgages,"  §  2. 

On  property  exchanged,  see  "Exchange  of  Prop- 
erty."' 

Vendor's  lien  on  goods  sold,  see  "SalM."  S  6. 

Vendor's  lien  on  lands  sold,  see  "Vendor  and 
Purchaser,"  S  5. 

LIFE  ESTATES. 

See  "Dower";    "Remainders." 
Merger,  see  "Estates." 

A  purchase  by  a  life  tenant  of  an  outstand- 
ing title  held  to  inure  to  the  benefit  of  the 
life  tenant  and  the  remainderman. — Keller  t. 
Fenske  (Wis.)  378,  1055. 

A  purchaser  of  real  estate  held  to  take  the 
title  with  notice  that  his  grantor  had  only  a 
life  estate.— Keller  v.  Fenske  CW'is.)  37a  10.")5. 

A  purchaser  from  a  life  tenant  with  notice 
of  his  grantor's  title  held  chargeable  with  the 
income  of  the  estate  during  his  possession,  less 
taxp.s  and  expenses  for  improvements. — Keller 
V.  Fenske  (Wis.)  378,  1055. 

A  life  tenant,  who  pays  oS  a  mortgage  and 

conveys  by  warranty,  thereby  conveys,  not  only 
her  life  estate,  but  all  she  acquired  by  payment 
of  the  mortgage. — Keller  v.  Fenske  (Wis.) 
378,  1055. 

LIFE  INSURANCE. 

See  "Insurance." 

LIMITATION. 

Conditional  limitation  created  by  will,  see 
"Wills,"  §  5. 

Of  amount  of  indebtedness  of  county,  see  "Coun- 
ties," I  2. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 
Time  for  presentation  of  claim  against  state, 
see  "States,"  i  1. 

Particular  aotions  or  proceeding). 
Against  municipal  corporation,  see  "Municipal 

Corporations,     §  7. 
For   assessments  for  i>ublic  improvements,  see 

"Municipal  Corporations,"  §  9. 
For   relief  against  judgment,  see  "Judgment," 

8  4. 
On  insurance  policy,  see  "Insurance,"  §  11. 
On  judgment,  see  "Judgment,"  {  9. 

I    1.     Statutes  of  llmltatlom. 

Where  plaintiff  sought  to  foreclose  by  action 
a  tnortrage  containing  a  power  of  sale,  an  order 
under  Rev.  Codes  1899,  f  584.'5,  enjoining  a  fore- 
closure under  the  power,  held  not  to  estop  de- 
fendant to  nlead  limitations  in  bar. — Teigen  v. 
Drake  (N.  D.)  893. 


i   2.    Oompntatlon  of  period   of  limita- 
tion. 

Evidence  lirld  to  excuse  a  corppration's  fail- 
ure to  discover  the  poyment  of  a  secret  profit 
to  a  promoter  and  director  prior  to  1890,  so 
that  an  action  brouglit  to  recover  the  same  on 
September  20,  1900,  was  not  barred  by  limita- 
tions.^— The  Telegraph  v.  Loetscher  (Iowa)  773. 

Promoters  of  a  corporation  held  guilty  of  ac- 
tionable fraud  in  selling  land  to  the  corpora- 
tion at  a  profit  to  themselves,  and  liable  to  the 
corporation  for  the  profits  made. — Pietsch  y. 
Milbrath  (Wis.)  388. 

i    3.    Aoknoirledicinont,      new      promise, 
and   part   payment. 

A  letter  written  by  a  mortgagor  to  the  mort- 
gagee held  not  such  a  recognition  of  the  entire 
amount  claimed  as  to  prevent  the  running  of 
limitations  against  the  same.— Carr  y.  Carr 
(Mich.)  550. 

An  acknowledgment  or  promise  not  made  to 
the  creditor  held  not  to  toll  the  statute,  under 
Rev.  Code  Civ.  Proc.  1903.  {  79.— Dorsey  v. 
Gunkle  (S.  D.)  36. 

f  4.    Pleadlnc    evldenoe,   trial,   and   re- 
▼iew. 

The  peudency  of  another  action  cannot  be 
relied  on  to  toll  limitations,  unless  pleaded. — 
Citizens'  Bank  y.  City  of  Spencer  (Iowa)  643. 

A  motion  for  a  directed  verdict,  on  the  ground 
of  limitations,  held  not  available  to  defendant, 
under  Code,  §  35ol,  as  a  raising  of  the  issue 
by  pleading.— Borghart  y.  City  of  Cedar  Rapids 
(Iowa)  1120. 

Limitations  is  an  afflrmative  defense,  that 
must  be  pleaded  by  allegation  of  the  facts  con- 
stituting it. — Borgliart  v.  City  of  Cedar  Rapids 
(Iowa)  1120. 

LIQUIDATED  DAMAGES. 

Se«  "Damages,"  {  2. 

LIQUOR  SELLING. 

See  "Intoxicating  Li<iuors." 

LIS  PENDENS. 

Ground  for  stay  of  action,  see  "Action,"  {  3. 

LISTS. 

Tax  lists,  see  "Taxation,"  g  9. 

LIVE  STOCK. 

Injuries  from  operation  of  railroads,  see  "Rail- 
roads," S  6. 

LOAN  COMPANIES. 

See  "Building  and  Loan  Associations." 

LOCATION. 

Of  mining  claim,  see  "Mines  and  Minerals,"  §  1. 

LOGS  AND  LOGGING. 

Rights  of  parties  to  contract  for  sale  of  land 
as  to  timber,  see  "Vendor  and  Purchaser,"  S  4. 

A  purchaser  of  standing  timber  acquires  .i 
vested  interest  in  the  land,  whe"  the  transfer 
is  evidenced  by  a  duly  executed  instrument 
transferring  the  same  and  authorizing  the  jiur- 
chaser  to  cut  and  remove  the  timber, — J.  Neils 
Lumber  Co.  y.  Hines  (Minn.)  959. 
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LUMBER. 

See  "Logs  and  Logging." 

LUNATICS. 

See  "Insane  Persons." 

MACHINERY. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  §  4. 

Production  and  use  of  electricity,  see  "Elec- 
tricity." 

MAGNETIC  HEALING. 

See  "Piiysicians  and  Surgeons." 


See 


MALICIOUS  PROSECUTION. 

"False  Imprisonment." 


I  1.     Actions. 

In  au  action  for  malicious  prosecution,  eyl- 
dence  is  admissible  to  show  that  plaintifif  was 
in  fact  guilty  of  the  offense  charged  against 
him  by  defendant,  notwithstanding  his  acquit- 
tal.—Slack  T.   Sharp   (Mich.)  631. 


MANDAMUS. 


"lu- 


Conipelling  issuance  of  liquor  license,  see 
toxicating  Liquors,"  §  ]. 

To  carrier  to  prevent  discrimination,  see  "Car- 
riers," §  2. 

{    1.     Nature    and    gronnds    in    general. 

Mandamus  will  not  be  awarded  at  the  in- 
stance of  plaintiffs  to  compel  the  court  to  pro- 
ceed with  a  trial,  where  it  would  be  its  duty  to 
direct  a  verdict  for  defendants. — Hatch  v.  Fra- 
«er  (Mich.)  228. 

During  an  appeal  by  a  taxpayer  from  an  al- 
lowance to  a  paving  contractor  by  the  city 
council,  mandamus  will  not  lie  to  compel  the 
city  comptroller  to  deliver  a  warrant  for  the 
claim. — Lobeck  v.  State  (Neb.)  247. 

It  is  no  defense  to  an  application  for  manda- 
mus that  the  action  has  been  enjoined,  if  the 
court  which  issued  the  injunction  had  no  juris- 
diction.— State  V.  Carlson  (Neb.)  1004. 

I    2.     Subjects   and    purposes    of   relief. 

Mandamus  will  not  lie  to  compel  the  vaca- 
tion of  an  order  striking  a  stipulation  of  dis- 
continuance from  the  files. — Thompson  v.  Bay 
Circuit  Judge  (Mich.)  61. 

Mandamus  to  compel  the  entry  of  judgment 
denied. — Orsland  v.  Donovan  (Mich.)  552. 

That  one  in  possession  of  land  under  a  con- 
tract obtained  an  injunction  under  an  allega- 
tion that  he  wns  the  owner  held  not  ground  for 
mnnd.Tuius  to  compel  the  judee  to  dissolve  the 
injunction.  —  Emery  v.  Ionia  Circuit  Judge 
(Mich.)  801. 

>A'here  a  justice  of  the  peace  refused  to  enter 
judgment  of  nonsuit  and  have  return  of  the 
property  in  replevin,  after  having  announced 
such  determination  in  defendant's  absence, 
mnudaraus  was  maintuinable  to  compel  entry 
thereof. — Barlow  v.  Riker  (Mich.)  820. 

Mandamus  will  lie  to  couiix-l  a  county  treas- 
urer to  complv  with  the  provisions  of  Cobbev's 
Ann.  St.  1!H«,  §  10.870.  relating  to  the  de- 
posit of  county  funds  in  depositorv  banks  of  the 
county.— State  v.  Cronin  (Neb.)  323,  327. 


the  action  was  affirmed  by  the  state  conventioa, 
held,  that  mandamus  will  lie  to  compel  the  coob- 
ty  auditor  to  print  the  names  of  relator  and  hi 
co-nominees  on  the  official  ballot. — State  T.  Lai^ 
son  (N.  D.)  815. 

S  3.     Jurisdiction,   proceedinea>    and  r^ 
lief. 

In  mandamus  against  a  judge,  portions  of  tie 
answer  cannot  be  stricken  out  on  the  grocud 
that  they  relate  to  matter  not  within  the  knoirl. 
edge  of  respondent  or  based  on  the  records  and 
files  in  the  canse. — Erickson  t.  Alpena  Circ^t 
Judge  (Mich.)  C3. 

Where  no  issue  is  joined  on  relator's  affidavit 
for  mandamus  against  a  justice  of  the  peace, 
the  statements  contained  in  such  affld.ivit  ma--. 
be  considered  as  true. — Barlow  v.  Riker  (Mjcli.» 
820. 

On  certiorari  to  review  refusal  of  circuit  conit 
to  issue  a  writ  of  mandamus,  the  answer  \riB 
be  taken  as  tnie. — Kenyon  v.  Board  of  Snp"r« 
of  Ionia  County  (Mich.)  Sil. 

Where  public  officers  refuse  to  perform  a  stat- 
utory dut.v,  and  are  compelled  to  do  so  br 
mandamus,  the  costs  will  bo  adjudged  against 
them  when  the  relator  is  without  fault. — State 
V.  Carlson  (Neb.)  1004. 

MANDATE. 

See  "Mandamus." 

MARITIME  LIENS. 

In   action   for   breach   of   contract   for    sale  of 
land,  see  "Vendor  and  Purchaser,"  |  3. 

MARRIAGE. 

See  "Divorce" ;  "Husband  and  Wife." 
.\s  affecting  legitimacy   of  children,   see  "Bas- 
tards," §  1. 
Effect  on  bastardy  proceedings,  see  "Bastards," 
S  3. 

The  validity  of  a  contract  of  marriage  mn^ 
be  determined  by  the  laws  of  the  state  where 
the  ceremony  was  performed. — McBenry  T. 
Brackin  (Minn.)  960. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

See  "Apprentices" ;    "Work  and  Labor." 
Admissions  as  evidence  in  action  for  injuries  to 

servant,  see  "Evidence,"  S  5. 
Harmless  error  in  admission  or  exclusion  of  »r- 

idence    in    action    for    personal    injuries,    '^• 

".\ppeal  and  Error,"  §  23. 
Harmless   error    in    instructions    in    action    f'- 

personal  injuries,  see  "Appeal  and  Error."  * 

24. 
Instructions  in  general  in  action  for  injuries  ;.) 

servant,  see  "Trial,"  5  7. 
Liability  of  city  for  acts  of  employ^,  see  "U'i- 

nicipal  Corporations,"  |  32. 
Liability    of    homestead   for    wages    owed.    ^-^ 

"Homestead,"  §  1. 
Parol  or  extrinsic  evidence  as  to  contract  of  em- 
ployment, see  "Evidence,"  §  8. 

(  1.     The  relation. 

An  employs,  uuder  contract  of  emptoymeDt 
in  -Mahka,  wrongfully  discharged  before  tlif 
expiration  of  his  contract,  held  not  l«iund  to 
remain  there  in  order  to  recover  damages  fur 
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a  wrougfnl   discharge. — GUIeBpto  r.   Ashford 
(Iowa)  049. 

The  act  of  an  employer  in  Alaska  held  to 
relieve  the  employs  of  the  nblifcation  to  remnin 
in  .Vlaska  after  his  wrongful  discharge.  In  or- 
der to  recover  damages  tlierelor. — Gillespie 
V.  Ashford  (Iowa)  (i4». 

In  an  action  hy  an  employe  for  damages 
for  a  wrongful  discharge,  an  instruction  held 
not  prejudicial  to  defendant — Gillespie  t.  Ash- 
ford (Iowa)  OW. 

In  an  action  Inr  an  employe  for  damages  for 
a  wrongful  discharge,  an  Instruction  held  not 
erruneous,  because  withdrawing  from  the  jury 
the  question  of  the  value  of  the  employe's 
services.— Gillespie  v.  Ashford  (Iowa)  649. 

Defendant  held  not  bound  to  give  plaintiff 
notice  of  an  election  not  to  continue  a  contract 
of  employment  beyond  the  trial  term  specified. 
— R.  K.  Carter  &  Co.  v.  Weber  (Mich.)  818. 

An  employe,  under  a  contract  for  the  continu- 
ance of  his  employment  at  the  employer's  op- 
tion, held  honna  to  infer  that  its  services  were 
unsatisfactory  from  the  employer's  neglect  to 
seek  any  benefit  of  the  contract  during  a  large 
part  of  the  term  the  contract  was  in  force. — 
R.  K.  Carter  &  Co.  v.  Weber  (Mich.)  818. 

Failure  of  an  employer  to  answer  his  em- 
ploye's letters  received  through  the  mails  held 
not  to  estop  him  from  objecting  that  the  em- 

gloye's  services  were  not  satisfactory. — R.  K. 
barter  &  Co.  v.  Weber  (Mich.)  818. 

I   2.    Serrloes  and  oompeasatioii. 

In  an  action  for  services,  evidence  hdd  to 
authorize  submission  of  the  question  of  plain- 
tiff's employment  by  defendant  to  the  jury. — 
Martin  v.  Milwaukee,  B.  H.  &  O.  Ry.  Co. 
(Mich.)  219. 

f   3.     MMt«r>s   llabllltr   for   lajaries   to 
•errant. 

A  master,   failing  to  give  to  an  employ^  a 

ftromised  warning,  held  guil^  of  actionable  neg- 
igence. — Collingwood  v.  Illinois  &  I.  Fuel  Co. 
(Iowa)  283. 

In  an  action  by  a  section  man  for  damages 
on  account  of  injuries  received  by  a  stone 
thrown  from  a  passing  engine  by  the  fireman, 
the  complaint  held  to  state  a  cause  of-  action 
for  negligence  on  the  part  of  the  defendant  rail- 
road company. — Swartz  v.  Great  Northern  Ry. 
Go.  (Minn.)  504. 

f  4.    —-  Toola,    macUaarr,    appllanoes, 
and  plaoes  for  «rork. 

A  telephone  company,  allowing  an  electric 
lixht  company  to  string  wires  on  its  poles,  must 
une  reasonable  precautions  to  protect  employes. 
— Barto  T.  Iowa  Telephone  Co.  (Iowa)  876. 

An  instruction  held  to  place  too  high  a  duty  on 
a  railroad  company  as  to  keeping  its  tracks 
safe  for  its  employes.— Culver  v.  South  Haven 
&  El.  R.  Co.  (Mich.)  063. 

Under  Gen.  St.  1894,  (  2248,  a  master  is  lia- 
ble for  damages  to  a  workman  from  neglect  to 
guard  machinery,  where  tlie  workman  was  not 
informed  that  such  machine  wa.s  unguarded  or 
did  not  appreciate  the  risk. — McGinty  v.  Water- 
man (Minn.)  3(X). 

The  master's  duty  to  provide  proper  appli- 
ances and  keep  them  in  repair  cannot  be  dele- 
gated.— Meehan  v.  Great  Northern  Ry.  Co.  (N. 
b.)   183. 

A  master  is  not  liable  to  his  employe  for  an 
injury  caused  by  a  defect  in  appliances  result- 
ing solely  from  use. — Meehan  v.  Great  North- 
ern Ry.  Co.  (N.  D.)  183. 

It  is  the  master's  duty,  not  only  to  provide 
proDcr  appliaiK'ps,  but  to  exercise  ordinary  care 
to  kepp  them  in  good  repair. — Meehan  v.  Great 
Northern  Ry.  Co.  (N.  D.)  183. 


I  B.    — -  War  a  Ins    and    Inatmotlnc 
■errant. 

If  employers,  in  the  exercise  of  ordinary  care, 
should  have  anticipated  that  as  the  result  of 
their  order,  without  warning  to  plaintiff,  injury 
might  result  to  him,  they  are  liable. — Jensen  v. 
Commodore  Min.  Ck>.  (Minn.)  944. 

Evidence  held  sufficient  to  show  negligence  of 
the  general  manager  of  a  factory  in  directing 
an  inexperienced  boy  to  empty  a  hopper  under 
a  planing  machine. — Home  v.  La  Crosse  Box 
Co.  (Wis.)  935. 

I    6<    — —  Fellow  servant!. 

Code,  t  2071,  abrogating  fellow  servant  rule 
as  to  certain  employes  of  "every  corporation 
operating  a  railway,"  under  Acts  29th  Gen. 
Assem.  p.  60,  c.  81  (Code  Supp.  p.  212)  §!  2, 
;  3,  held  not  applicable  to  corporation  operating 
street  railroad  and  owning  lines  extending  to 
other  cities  and  towns. — McLeod  v.  Chicago  & 
N.  W.  Ry.  Co.  (Iowa)  77. 

A  l>os8  driver  in  a  coal  mine  held  under  the 
j  evidence  a  vice  principal,  and  not  a  fellow  serv- 
ant with  the  driver.— -Collingwood  v.  Illinois  & 
I  I.  Fuel  Co.  (Iowa)  283. 

j     A  vice  principal,  while  performing  the  duties 
!  of  a  mere  operative,  is  a  fellow  servant  of  an- 
other operative. — Collingwood  v.   Illinois  &  I. 
Fuel  Co.  (Iowa)  283. 

A  boss  driver  in  a  mine,  who  was  a  vice  prin- 
cipal, held  not  a  fellow  servant  with  the  driver, 
on  his  accompanying  the  driver  for  the  purpose 
of  pointing  out  the  dangers  and  telling  him  what 
to  do. — Collingwood  r.  Illinois  &  I.  Fuel  Co. 
(Iowa)  283. 

A  section  man,  while  in  the  care  of  a  rail- 
road right  of  way,  was  a  fellow  servant  with 
those  in  charge  of  a  passing  train.— Swarta  v. 
Great  Northern  Ry.  Co.  (Minn.)  504. 

The  act  of  sorting  and  discarding  waste  ma- 
terial from  the  coal  by  the  fireman  while  firing 
the  engines  is  work  in  connection  with  the  op- 
eration of  a  railroad,  within  Gen.  St.  1894,  § 
2701,  making  defendant  liable  for  acts  of 'fel- 
low servants. — Swarts  t.  Great  Northern  Ry. 
Co.  (Minn.)  504. 

Failure  of  a  foreman  having  charge  of  a  pile 
driver  to  furnish  necessary  appliance  with  it 
and  to  properly  adjust  the  ropes  was  the  neg- 
lieence  of  the  master. — Swanson  t.  Cakes 
(Minn.)  949. 

Facts  held  to  authorize  a  finding  that  the  gen- 
eral manager  of  a  factory,  in  giving  an  employe 
directions  to  do  certain  work,  was  acting  as 
vice  principal. — Home  v.  La  Crosse  Box  Co. 
(Wis.)  935. 

{   7.    •^—  Assnmptlon  of  riak  and  oon- 
tribntory  neg;llgence. 

A  servant,  employed  in  hauling  cars  loaded 
with  coal  in  a  mine,  who  relied  on  an  assurance 
given  by  a  fellow  servant,  Acid  to  assume  the 
risk. — Collingwood  v.  Illinois  &  I.  Fuel  Co. 
(Iowa)  283. 

One  voluntarily  engaging  in  the  service  of  an- 
other assumes  the  risk  of  the  negligence  of 
others  emploved  in  the  service. — Collingwood  v. 
Illinois  &  I.  Vuel  Co.  (Iowa)  283. 

A  telephone  lineman,  injured  by  contact  with 
a  live  wire,  held  not  to  have  assumed  the  risk. 
— Barto  V.  Iowa  Telephone  Co.  (Iowa)  876. 

An  employe  has  the  right  to  assume  that  his 
safety  has  been  reasonably  provided  for. — 
Clark  V.  Wolverine  Portland  Cement  Co. 
(Mich.)  846. 

Where  an  employe  was  injured  in  a  wood- 
working establishment,  and  knew  that  a  suita- 
ble device  had  been  furnished  to  protect  the 
miuhinery,  and  understoivl  the  riskx  of  its  use 
when  unguarded,  he  assumes  the  risk  if  he  neg- 
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lecta  to  attach  the  devise. — McGinty  v.  Water- 
man (Minn.)  300. 

The  servant  does  not  assume  the  risk  of  an 
injury  caused  by  the  master's  neRliKence,  where 
he  had  no  knowledge  of  the  existiue  danger. —  i 
Meehan  v.  Great  Northern  Ry.  Co.  (N.  D.)  183.  [ 

In  an  action  for  injuries  to  an  employ^  in  a  I 
planing  mill,   hrld,  that  he  was  guilty  of  con- 
tributory negligence. — Gardner  t.  Paine  Lum- 
-      — ^is.)  TdO. 


ber  Co.  (Wii 

i  8.     —  Aotloaa. 

In  an  action  against  a  railroad  by  the  mo- 
toneer  of  a  street  railroad  for  injuries  resulting 
from  defendant's  engine  colliding  with  the 
motor  plaintiff  was  operating,  evidence  held  to 
show  tiat  plaintiff  was  chargeable  with  con- 
tributory negligence  as  matter  of  law. — Mc- 
Iveod  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa)  77. 

In  an  action  against  a  street  railroad  by  a 
motoneer  for  personal  injuries  suffered  by 
plaintiff  while  in  defendant's  employ  through 
the  alleged  negligence  and  incompetency  of 
defendant's  conductor,  proof  held  insufficient 
to  show  the  conductor  incompetent. — McLeod 
V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa)  77. 

In  an  action  against  a  street  railroad  by  a 
motoneer  for  personal  injuries  suffered  by 
plaintiff  while  in  defendant's  employ  through 
the  alleged  negligence  and  incom^tency  of  de- 
fendant's conductor,  proof  held  insufficient  to 
show  the  conductor  to  be  defendant's  Tice 
principal,  bo  as  to  charge  defendant  with  his 
negligence. — McLeod  v.  Chicago  &  N.  W.  Ry. 
Co.  (Iowa)  77. 

In  an  action  by  one  employed  in  hauling  cars 
in  a  coal  mine  for  injuries  sustained  in  conse- 
quence of  a  danger  in  the  way,  the  question  of 
contributory  negligence  held  for  the  jury. — Col- 
lingwood  V.  Illinois  &  I.  Fuel  Co.  (Iowa)  283. 

In  action  by  employe  for  injuries  resulting 
from  alleged  defective  machine,  contributory 
negligence  of  plaintiff  held  question  for  jury. — 
Fries  V.  Bettendorf  Axle  Co.  (Iowa)  850. 

In  an  action  by  employs  for  injuries  result- 
ing from  alleged  defective  machine,  negligence 
of  defendant  held  question  for  jury. — Fries  v. 
Bettendorf  Axle  Co.  (Iowa)  859. 

Evidence  held  insufficient  to  go  to  the  jury  on 
the  question  of  negligence  of  an  engineer  In 
the  mere  act  of  stopping  his  train. — Allen  v. 
Chicago,  M.  &  9t.  P.  By.  Co.  (Iowa)  863. 

The  petition  in  an  action  for  injury  to  a 
brakeman  held  to  charge  negligence,  cousiHting 
of  sudden  stopping  of  the  train  in  connection 
with  prior  impioper  running  of  it,  and  not  in 
the  mere  act  of  stopping  it. — Allen  v.  Chicago, 
M.  &  St  P.  Ry.  Co.  (Iowa)  8(53. 

In  an  action  by  a  telephone  lineman  for  in- 
juries by  contact  with  defectively  insulated 
electric  light  wires,  evidence  held  to  justify  sub- 
mission to  the  jury  of  the  issue  of  plaintiff's 
contributory  negligence. — Barto  t.  Iowa  Tele- 
phone O).  (Iowa)  876. 

In  an  action  by  a  telephone  lineman  for  in- 
juries  caused   by  coming  in   contact  with   de-  ; 
feetively  insulated  electric  light  wires,  evidence  ' 
held  to  justify   submission  to  the  jury  of  de-  I 
fendant's    negligence. — Barto    v.    Iowa    ffele- 
phone  Co.  (Iowa)  876.  I 

An  instruction  authorizing  recovery  for  neg-  j 
ligence  other  than  thdt  alleged  in  the  declara-  ; 
tion  held  erroneous. — Culver  v.   South   Haven 
&  B.  R.  Co.  (Mich.)  6(53. 

In  an  action  against  a  master  tor  the  death  ! 
of  a  servant,  evidence  held  to  justify  submis- 
sion to  the  jury  of  the  issue  of  defendant's  neg-  ; 
ligence. — Clark  v.  Wolverine  Portland  Cement 
(3o.  (Mich.)  845.  ! 

In  an  action  for  injury  to  an  employ^,  evi- . 
dence  held  to  require  judgment  for  defendant  on 


motion  notwithstanding  verdict  for  plaintiff.— 
Carleton  y.  Great  Northern  By.  Co.  lMmn.i 
501. 

In  an  action  for  injuries  to  an  employ*,  evi- 
dence h«ld  to  justify  the  finding  that  defendant 
was  negligent  in  failing  to  furnish  anitabi'? 
materia],  and  that  such  negligence  was  the  prox- 
imute  cause  of  the  death  of  plaintiff's  intestate 
— Kurstelska  v.  Jackson  (Minn.)  606. 

In  an  action  by  a  switchman  for  injuries  r<^ 
ceived  by  the  alleged  negligence  of  defeiidantS 
foreman,  evidence  held  not  to  justify  a  v.r- 
dict  for  plaintiff. — Holland  v.  Great  Northerr. 

Ry.  Co.  (Minn.)  608. 

Evidence  in  an  action  for  injuries  to  a  servant 
held  to  sustain  finding  of  juir  that  defendants 
were  guilty  of  negligence.— ^Tensen  t.  Commo- 
dore Min.  Oo.  (Minn.)  944. 

In  an  action  for  injuries  to  employ 6,  evidt-ut; 
held  to  sustain  verdict  that  plaintiff  had  no: 
assumed  the  risk  from  which  he  was  injured. — 
Jensen  v.  Commodore  Min.  Co.  (Mian.)  &44. 

Whether .  the  negligence  of  fellow  servants 
contributed  or  concurred  with  the  negligence 
of  the  master  held  a  question  for  the  jury. — 
Swanson  v.  ()akes  (Minn.)  949. 

In  an  action  for  personal  injuries  causing 
death,  evidence  held  to  show  failure  of  de- 
fendant to  supply  a  necessary  appliance  to  the 
machinery  used  by  the  employ?. — Swanson  v. 
Oakes  (Minn.)  949. 

In  an  action  for  Injuries  to  a  servant  cans**] 
by  defects  in  the  machinery,  evidence  held  t« 
sustaiu  verdict  for  plaintiff. — Fremont  Brewin; 
Co.  v.  Schulz  (Neb.)  234. 

In  an  action  by  an  employ^  for  injuries  re- 
ceived, evidence  held  insumoient  to  show  plain- 
tiff injured  by  any  hidden  danger  requiring  si^^ 
cial  instruction. — Fremont  Telephone  Co.  v. 
Keeler  (Neb.)  245. 

In  an  action  for  injuries  to  an  employ*,  evi- 
dence held  to  show  contributory  negligence  c( 
plaintiff,  authorizing  directing  verdict  for  d^^ 
feiulant.— Fielding  v.  Chicago,  B.  &  Q.  K.  Co. 
(Neb.)  1022. 

In  an  action  for  an  injury  caused  by  defer'- 
ant's  negligence,  where  there  were  two  or  ir'^r*' 
possible  causes  of  the  injury,  only  one  of  whiih 
IS  cha'tveable  to  defendant,  the  burden  is  ca 
plaintiif  to  show  that  it  was  more  probable  tb?: 
the  injury  resulted  from  the  cause  for  which 
defendant  was  responsible. — Meehan  y.  Great 
Northern  Ry.  Co.  (N.  D.)  183. 

Ill  an  action  for.  injuries  to  a  servant  fron 
placing  his  hands  in  a  fur  dye,  evidence  h- ;  •' 
to  require  a  submission  of  defendant's  negli- 
gence to  the  jtu-y. — Segal  v.  Padlasky  (Wi«.i 
381. 

Whether  an  inexperienced  boy,  injured  in 
obeying  an  order  to  empty  a  hopper  under  i 
planing  machine,  was  guilty  of  contributory 
negligence,  held  a  qiiestion  for  the  jury. — ^Home 
V.  I.A  Crosse  Box  Co.  (Wis.)  035. 

(  e.     LlablUties    for    injnries    to    tUrd 
persons. 

A  person  hired  by  defendant  to  paint  ki~ 
house  held  an  independent  contractor,  U-t 
whose  negligent  acts  defendant  is  not  liable. — 
Francis  v.  Johnson  (Iowa)  878. 

Plaintiff  having  been  assaulted  by  defendant"? 
truckmen  while  removing  a  piano  from  h»r 
residence,  on  instruction  that  defendant  won.'-, 
be  liable  only  for  the  truckme^n's  acts  neces.>iarT 
in  getting  the  pin  no  held  sufficient. — Canton  v. 
Grinnell  (Mich.)  811. 

Torts  of  watchmen  employed  by  defendanr. 
entering  the  house  of  plaintiff  on  informani  - 
that  some  ties  had  been  removed  to  such  house. 
held  to  render  the  master  liable. — Lesch  v 
Great  Northern  Ry.  Oo.  (Minn.)  06S. 
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MATERIALITY. 

Ot  alteration  of  written  instrument,  see  "Al- 
teration of  Instruments." 

Of  testimony  sought  to  be  impeached,  see  "Wit- 
nesses," I  4. 

MECHANICS'  LIENS. 

"Schools  and  School 


sue  averments  of  amended  complaint  as  to  erec- 
tion of  the  bnildin^  according  to  plans  and  speci- 
fications.—Sherry  T.  Madler  (Wis.)  1095. 

Where  the  original  complaint  was  amended, 
defendant's  answer,  wlien  he  offered  proof  to 
meet  the  amendment,  should  have  been  ordered 
•mended,  and  the  offered  evidence  should  not 
have  been  rejected. — Sherry  y.  Madler  (Wis.) 
1005. 

Where,  in  a  suit  to  enforce  a  mechanic's  lien, 
the  court  found  on  the  invalidity  of  the  original 
contract  and  the  making  of  a  new  one,  such 
questions  would  not  be  disbursed  on  a  retrial 
after  a  reversal  on  other  grounds. — Sherry  t. 
Madler  (Wis.)  1095. 


MEMORANDA. 

Required  by  statute  ot  frauds,  see  "Frauds, 
Statute  of,"  I  8. 


ot'- 


On  school  buildings,  see 
Districts,"  f  2. 

I  1.     Rlg;ht  to  llem. 

Under  Kev.  St.  1898,  c.  143,  it  is  not  neces- 
sary that  the  cqntract  should  be  so  definite  as 
to  enable  the  one  liable  to  the  lien  or  the  own- 
er interested  in  the  building  to  determine  pre- 
cisely the  contract  price  for  snrh  labor  or  ma- 
terial.— Hutchins  v.  Bautch  (Wis.)  671. 

Where  a  written  contract  for  building  a 
house  was  void,  the  contractor  could  establish  a 
lien  by  showing  a  new  contract,  or  by  showing 
the  reasonable  value  of  labor  and  materials. — 
Sherry  v.  Madler  (Wis.)  1095. 

The  failure  to  substantially  perform  a  con- 
tract for  building  is  fatal  to  any  recovery  in  a 
suit  to  foreclose  a  mechanic's  lieu  thereon. — 
Sherry  v.  Madler  (Wis.)  1095. 

Pro^r  measure  of  deductions  for  the  failure 
to  strictly  comply  with  provisions  of  building 
contract,  which  as  a  whole  is  substantially 
complied  with,  stated. — Sherry.y.  Madler  (Wis.) 
1095. 

i  2.    Prooeedincs  to  perf  eei. 

Service  of  notice  on  person  in  employ  of 
owner  held  sufficient,  under  Rev.  St.  1808.  | 
3315,  relating  to  mechanics'  liens. — Laev  Lum- 
ber  Co.   V.   Auer    (Wis.)    425. 

Notice  under  Rev.  St  1898,  |  3315,  relating 
to  mechanics'  liens,  held  sufficient. — Laev  Lum- 
ber Co.  v.  Auer  (Wis.)  425. 

3    3.     Operation  and  effeoi. 

Where  erection  of  a  building  is  one  con- 
tinuous undertaking,  a  mortgage  executed  after 
the  commencement  of  the  construction  is  sub- 
ordinate to  mechanic's  lien. — City  of  Ortonville 
v.  Geer  (Minn.)  963. 

Laws  1895,  p.  224,  c  101,  has  not  modified  the 
law  further  than  to  require  the  recording  of  a 
mortgage  executed  prior  to  the  commencement  of 
the  work,  to  render  it  superior  to  liens. — City 
of  Ortonville  v.  Geer  (Minn.)  963. 

Delay  in  completing  contract  work  snfScient 
to  show  that  the  contract  has  been  performed 
or  abandoned,  so  as  to  excuse  third  parties  deal- 
ing with  the  property  from  inquiring  as  to  the 
matter,  may  affect  the  right  of  lien  by  estoppel. 
—Hutchins  v.  Bautch  (Wis.)  671. 

While  in  proceedings  to  establish  a  mechan- 
ic's lien,  some  visible  commencement  of  work 
must  be  shown,  tliere  need  not  be  visible  con- 
tinuity of  work  from  first  to  last. — Hutchins  v. 
Bautch  (Wis.)  671. 

If,  while  a  person  is  working  on  a  building, 
the  owner  sells  the  land,  such  person  held  en- 
titled to  a  lien  for  the  work  and  material  fur- 
nished, whether  he  completes  his  contract  or 
not. — Hutchins  v.  Bautch  (Wis.)  671. 

f   4.     Enforcement. 

In  an  action  by  a*  subcontractor  to  enforce  a 
mechanic's  lien,   permission  to  amend  the  con-  ,  „  ,  .  .    ^,        „  ,  ,.i,     .^    „  .  , 

tractor's   answer,    as   against   the   owner,   held    Ground  for  equitable  relief,  see    Equity,    %  1. 
properly  refused. — Kilb.v  Mfg.  (jo.  v.  Menominee  ' 
Circuit  Judge  (Mich.)  522.  i  MODIFICATION. 

On  foreclosure  of  subcontractor's  lien,  proof  : 
held  sufficient  to  support  finding  that  material    Of  contract,  see  ''Sales,"  S  2. 
furnished   was   sold   to   be   used    by    the   con-  ] 

tractor  in  defendant  owner's  buildings. — Laev  MniurY  PAIH 

Lumber  Co.  v.  Auer  (Wis.)  425.  I  iViUWCI   THIU. 

General  denial  filed  to  original  complaint  in    Recovery  of  money  paid  at  invalid  tax  sale,  see 
suit  to  enforce  mechanic's  lieu  held  to  put  in  is-  '     "Taxation,"  {  11. 


MERGER. 

Of  cause  of  action  in  judgment,  see  "Judgment," 
"  6. 
estates,  see  "Estates." 

MILEAGE. 

;  Of  witnesses,  as  costa,  see  "Costs,"  i  3. 

I  MINES  AND  MINERALS. 

Employes  in  mbies,  see  "Master  and  Servant," 
I     S§  3-8. 

'  Opinion  evidence  as  to  value  of  mining  claim, 
I     see  "Evidence,"  §  9. 

I    1.    FnliUtt  mineral  land*. 

Representation  work  done  on  a  mining  claim 
by  another  than  the  locator  held  to  inure  to 
his  benefit.— Godfrey  v.  Faust  (S.  D.)  718. 

I  I    2.     Title,   oonveyanoea,   and   oontracta. 

i     A  contract  conveying  coal  underlying  the  own- 
er's land,  together  with  a  part  of  the  surface 
of  the  land,  construed,  and  held  not  to  authorize 
the   grantee   to   use  the  shaft   on  the  owner's 
:  land  for  the  purpose  of  mining  coal  on  land 
;  adjoining. — Moore  v.  Price  (Iowa)  91. 

I  Failure  of  sublessees  of  a  coal  mine  to  work 
the  same  for  nearly  two  years  held  insufficient 
to  justify    a   forfeiture    ot   the   lease,  on   the 

f round  of  abandonment. — ^Price  v.  Black  (Iowa) 
056. 
i     The  lessee  of  a  coal  mine  held  bound  under 
i  an   implied   covenant  to  work  the  mine  with 
<  reasonable  diligence. — Price   v.   Black    (Iowa) 

:  1050. 


MINORS. 


See  "Infanta." 


MISREPRESENTATION. 

See  "False  Pretenses";    "Fraud." 

By  agent,  see  "Principal  and  Agent,"  S  2. 

By  insured,  see  "Insurance,"  S  ». 

In  procuring  guaranty,  see  "Guaranty." 

MISTAKE. 
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MONEY  RECEIVED. 

Rpccrery  of  payment  in  general,  see  "Payment," 

§  4. 
Recovery  ot  price  paid  for  goods,  see  "Sales," 

8  7. 
Recovery  of  price  paid  for  land,  see  "Vendor 

and  Purchaser,"  {  6. 
Recovery  of  tax  paid,  see  "Taxation,"  i  7. 

Where  a  debt  to  complainant  had  been  im- 
properly paid  to  defendant,  complainant  held 
not  entitled  to  recover  the  proceeds  thereof 
from  defendant  as  money  received  to  complain- 
ant's use. — Finn  v.  Adams  (Mich.)  533. 

MONOPOLIES. 

Timbtf  lands,  see  "Public  Lands." 

(    1.    Trusts  and  otber  oomblnatlon*  La. 
restraliit  of  trade. 

A  contract  whereby  defendant  sold  ont  his 
business  in  a  certain  town  and  agreed  not  to 
do  business  within  a  certain  adjacent  territory 
held  not  a  contract  in  restraint  of  trade  and  in 
violation  of  Gen.  Liaws  1899,  c.  359. — Espenson 
V.  Itoepke  (Minn.)  168. 

An  agreement,  on  the  sale  of  a  butchering 
business,  not  to  purchase  hogs  or  cattle  within 
ten  miles  of  the  village  in  which  the  business 
was  conducted  within  five  years,  held  not  un- 
reasonable.— Espenson  v.  Koepke  (Minn.)  168. 

MORTALITY  TABLES. 

As  documentary  evidence,  see  "Evidence,"  |  7. 

MORTGAGES. 

Acknowledgment  of  execution,  see  "Acknowledg- 
ment," {  1. 

By  or  to  building  and  loan  association,  see 
Building  and  lioan  Associations." 

By  or  to  husband  or  wife,  see  "Husband  and 
Wife,"  S  3. 

Election  of  remedy  by  mortgagee,  see  "Elec- 
tion of  Remedies." 

Insurance  of  mortgaged  property,  see  "Insur- 
ance." I!  10. 

Nrgotiahiiity  of  mortgage  note,  see  "Bills  and 
Notes,"  {  3. 

Of  personal  property,  see  "Chattel  Mortgages." 

Of  wife's  separate  estate,  see  "Husband  and 
Wife,"  {  3; 

Priority  of  mechanics'  liens,  see  "Mechanics' 
Liens,"  S  3. 

Right  to  have  deed  declared  a  mortgage  in  sum- 
mary proceedings  for  possession  of  demised 
premises,  see  "Landlord  and  Tenant,"  S  4. 

Subrogation  to  rights  of  mortgagee,  see  "Sub- 
rogation." 

Te.'^timoiiy  as  to  transactions  with  persons  since 
deceased,  in  action  tor  foreclosure,  see  "Wit- 
nesses," i  2. 

§    1.    Requisites  and  Talldlty. 

Parol  evidence  held  admissible  to  show  an 
Hgreemcnt  by  the  grantee  in  a  sheriff's  deed  to 
hold  the  legal  title  as  mortgagee. — Foster  ▼. 
Uice  (Iowa)  771. 

Evidence  held  to  show  a  deed  to  be  a  mort- 
gaso.— Dean  v.  Radford  (Mich.)  598. 

In  an  action  to  foreclose  a  mortgage  securing 
a  note,  proof  held  .sufficient  to  sustain  a  find- 
ing that  the  purported  signatures  of  the  de- 
fendant thereto  were  forgeries. — Ellis  v.  Hof 
(Wis.)  3(W. 

Under  Rev.  St.  1898,  $  4192,  answer  in  an 
action  to  foreclose  a  mortgage  securing  a  note 
held  sufficient  to  cast  the  burden  of  proving 
the  signatures,  and  that  the  instruments  were 
binding  obligations  on  the  party  claiming  them 
to  be   valid.— KUis  v.   Hof  (Wis.)   308. 


Where  persons  having  no  interest  In  prem- 
ises, other  than  possession,  convey  it  as  se<nirity 
for  a  loan,  the  transaction  is  a  mortgage. — 
Schneider  y.  Reed  (Wis.)  682. 

t   Z.    OoBstrnotlon  and  operation. 

Where,  in  an  action  to  foreclose,  it  appeared 
that  the  assignee  of  the  mortgage  was  deceived 
by  the  representations  of  &e  original  mort- 
gagee, and  accepted  a  copy  of  the  note  for 
the  original  note,  it  did  not  render  bis  lim 
subserrlent  to  the  lien  of  a  subseqnent  mort- 
gagee.— Bloomer  y.  Burke  (Minn.)  9i4. 

Third  mortgagee  of  property  mortgaged  in 
true  name  of  mortgagor  Aeld  not  entitled  to  pri- 
ority over  previous  mortgagees  under  erroneous 
designations  of  mortgagor. — Glenoyich  t.  Zu- 
rich (S.  D.)  1103. 

I  8.    Payment   or  performanee    of    eoB> 
dltlon,   release,   and  eatisfawtjon. 

Where  a  man  and  wife  executed  a  mortgage 
to  secure  a  note,  and  at  the  same  time  de- 
livered to  the  mortgagee  a  deed  conveying  the 
premises,  held,  that  the  evidence  was  insuf- 
ficient to  show  an  intent  in  conyeyini;  the 
premises  to  pay  off  the  mortage  executed  cot- 
tetnporaneously  therewith. — -Bloomer  y.  Burke 
(Minn.)  974. 

f  4.     Foreelasnra  hj  ezerelse  ot  power 
of  sale. 

In  an  action  for  an  accounting  of  the  pro- 
ceeds of  the  sale, of  land  conveyed  by  plaintiffi 
to  defendant  as  security,  evidence  held  to  shoT 
that  defendant  unqualifiedly  agreed  to  pay  tc 

glaintiffa  the  amount  for  which  the  land  sbonid 
e  sold  in  excess  of  the  indebtedness. — Beruer 
y.  German  State  Bank  (Iowa)  156. 

One  holding  land  as  security  held  not  entitled 
to  apply  part  of  the  proceeds  of  the  sale  of  the 
land  to  the  satisfaction  of  a  debt  other  than 
that  for  which  the  land  was  originally  pledged. 
— Berner  y.  German  State  Bank  (Iowa)  136. 

t  5.     Foreolosnre  by  notion. 

In  an  action  on  a  note  and  to  foreclose  a 
mortgage,  evidence  held  not  to  show  that  de- 
fendants signed  the  note  and  mortgage. — 
Damman  y.  Vollenweider  (Iowa)  1130. 

In  an  action  on  a  note  and  to  foreclose  a 
mortgage,  the  execution  of  both  of  which  is  de- 
nied under  oath,  the  burden  of  proving  execu- 
tion is  on  plaintiff. — Damman  y.  Vollenweider 
(Iowa)  113(). 

Where  the  assignee  of  a  junior  mortgage  was 
not  a  party  to  proceedings  to  foreclose  the  senior 
mortgage,  he  was  not  bound  thereby. — Slierman 
y.  Fisher  (Mich.)  572. 

Evidence  in  an  action  to  foreclose  a  mort- 
gage against  the  mortgagor  and  his  subsequent 
grantee  held  insufficient  to  show  that  the  gran- 
tee assumed  and  agreed  to  pay  the  mortgage 
debt,  80  as  to  entitle  the  mortgagee  to  a  de- 
ficiency judgment  against  the  grantee. — Grorer 
V.  Bishop  (Mich.)  627. 

In  an  action  by  a  creditor  to  enforce  the  sale 
of  property  mortgaged  to  a  third  person  for 
the  benefit  of  all  the  creditors  of  the  mort- 
gagor, all  parties  interested  are  proper  parties 
defendant. — First  State  Bank  y.  Sibley  County 
6.ink  (Minn.)  309. 

A  creditor  held  entitled  to  sue  to  enforce  the 
sale  of  property  mortgaged  to  secure  debts,  to 
determine  the  yarious  claims,  the  amount  of 
the  mortgagee's  expenses,  and  to  secure  distri- 
bution of  the  surplus. — First  State  Bank  t. 
Sibley  County  Bank  (Minn.)  309. 

Evidence  held  sufBcient  to  sustain  a  finding 
tiiat  the  mortgagee  for  a  valuable  considera- 
tion sold  and  assigned  all  his  interest  in  a  note 
and  mortgage. — Bloomer  v.  Burke  (Minn.)  974. 

Evidence  held  insufficient  to  establish  an 
abuse  of  the  trial  court's  discretion  in  denying 
an  application  for  a  resale  of  mortgaged  prop- 
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erty  for  inadequacy  of  price,  etc — Merrill  y. 
Tietjen  (Wis.)  385. 

Tlie  part  of  a  judgment  of  mortKage  fore- 
closure ordering  a  deficiency  judgment,  under 
Rev.  St.  1898,  U  31 5«,  3162,  not  havinp  been 
seasonably  appealed  from,  held  conclusive,  so 
that  the  liability  for  deficiency  cannot  he  ques- 
tioned on  appeal  from  the  formal  judgment  for 
deficiency. — Pereles  v.  Leiser  (Wis.)  413. 

In  a  suit  to  foreclose,  an  appeal  by  mort- 
gagor from  BO  much  of  an  order  appointing  a 
receiver  as  applied  to  a  certain  flat  in  the 
mortgaged  building,  because,  in  possession  of  a 
tenant  who  had  paid  rent  in  advance  for  more 
than  the  period  of  redemption,  held  without 
merit. — Thorpe  v.  Mindeman  (Wis.)   417. 

Where,  previons  to  a  loan,  the  mortgagors 
agreed  that  one  of  them  was  to  have  Us  tliird 
interest  on  paying  his  co-mortgagors  a  certain 
sum,  the  judgment  on  the  foreclosure  should 
definitely  declare  the  title  to  the  equity  of  re- 
demption In  the  mortgaged  lands  to  be  in  the 
parties  in  undivided  shares,  pursuant  to  such 
agreement. — Schneider  v.  Reed  (Wis.)  682. 

MOTIONS. 

Change  of  venue  in  civil  actions,  see  "Venne," 

i  1- 

Continuance  in  civil  actions,  see  'nDontinu- 
ance." 

Dismissal  of  writ  of  certiorari,  see  "Certiorari," 
i  1. 

New  trial  in  civil  actions,  see  "New  Trial,"  S  8. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error,"  i§  5,  7. 

Quashing  indictment  or  information,  see  "In- 
dictment and  Information,"  {  2. 

Belating  to  pleadings,  see  "Pleading,"  f  & 

Striking  out  evidence,  see  "Trial,"  i  4. 

MUNICIPAL  CORPORATIONS. 

See  "Counties":  "Schools  and  School  Dis- 
tricts," ^  2. 

Adverse  possession  of  public  easement  in 
streets,  see  "Adverse  Possession,"  |  1. 

Effect  of  tax  deed  as  against  lien  for  special  as- 
sessments, see  "Taxation,"  I  11. 

Employment  of  pliysician  by  board  of  health  of 
city,  see  "Health,"  S  1. 

Homestead  within  city  limits,  see  "Homestead," 
8  1. 

Injunctions  affecting,  see  "Injunction,"  J  2. 

Judgment  declaring  proceeding  under  special 
assessment  invalid  as  binding  on  city,  see 
"Judgment,"  8  7. 

Mandamus,  see  "Mandamus,"  |8  1,  2. 

Ordinances  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

Street  railroacb,  see  "Street  Railroads." 

Validity  of  laws  relating  to  local  assessments 
as  providing  for  taking  property  without  com- 
pensation, see  "Eminent  Domam,"  §  1. 

Validibr  of  statute  relating  to  reassessment  of 
benefits  and  damages  for  street  improvements, 
as  denial  of  constitutional  guaranty  of  reme- 
dies, see  "Constitutional  Law,"  §  o. 

Validibr  of  statutes  relating  to  reassessment  of 
benefits  and  damages  for  street  improvements, 
as  talcing  of  property  without  due  process  of 
law,  see  "CJonstitutional  Law,"  §  4. 

Violation  of  ordinances  as  negligence,  see  "Neg- 
ligence," §  1. 

I    1.    Cveatlon,      alteinttloa,      exlateaee, 
and  dissolution. 

The  requirement  of  the  amendment  to  Const 
art.  4,  §  36,  that  city  charters  shall  be  in  har- 
mony with  the  Constitution  and  laws,  does  not 
forbid  the  adoption  of  charter  provisions  as  to 
any  mnnicipal  subject,  though  they  may  differ 
in  details  from  existing  general  laws. — Grant 
V.  Berrisford  (Minn.)  940 ;  Same  v.  Donnelly, 
Id.  1133;   Same  v.  Donahue,  Id. 


A  judgment  in  a  proceeding  nnder  Comp.  St 
1903,  c.  14,  S  101,  to  detach  territory  from  a 
municipality,  will  not  be  impeached  on  appeal, 
in  the  absence  of  a  showing  that  the  judge 
committed  a  mistake  of  fact,  or  made  an  erro- 
neous inference  of  fact  or  of  law. — Michael- 
son  V.  Village  of  TUden  (Neb.)  1'026. 

The  decision  of  a  common  council,  refusing  a 
petition  for  the  exclusion  of  certain  territory 
then  included  within  its  corporate  limits,  was 
presumptively  correct,  and  should  not  be  over- 
ruled by  the  circuit  court,  unless  clearly  shown 
that  no  injustice  would  be  done  to  the  remain- 
ing portion  of  the  city. — Qualey  v.  City  of 
Brookings  (S.  D.)  718. 

Evidence  held  to  show  that  the  circuit  court, 
erred  in  overruling  the  decision  of  the  common 
council  of  a  city,  refusing  a  petition  for  the  ex- 
clusion of  territory  then  included  within  its 
corporate  limits. — Qualey  v.  City  of  Brookings 
(S.  D.)  713. 

I   8.    Pvoeeedlngs    of    eoiuicU    or    other 
KOTemisK  body. 

Under  Code,  S  687,  authorizing  cities  to  com- 
pile their  ordinances,  compilation  held  not  to 
effect  a  repeal  of  the  ordinances  as  they  ex- 
isted at  the  time  of  compilation. — Gallaher  v. 
City  of  Jefferson  (Iowa)  124. 

{   3.    OlBoers,  aceatSt  and  empIoyC*. 

The  term  of  office  of  a.  city  attorney  of  the 
city  of  Jackson,  appointe<l  May  18,  1903,  un- 
der the  city  charter,  superseded  by  charter 
adopted  June  9,  1903  (AcU  1903,  p.  766,  No. 
623),  held  to  have  expired  on  the  first  Monday 
in  May,  1904,  under  the  provisions  of  such  new 
charter. —  Attorney  General  t.  Shekell  (Mich.) 
525. 

Under  Laws  1899.  p.  443,  c.  265,  8}  ^  8.  11, 
17,  and  Milwaukee  City  (Charter,  f  9,  held, 
that  a  candidate  for  retirement  to  the  pen- 
sion list  of  policemen  was  not  eligible  to  such 
retirement. — State  v.  Board  of  Trustees  of  Po- 
licemen's Pension  Fund  (Wis.)  878. 

8   4.     Contraots  In  Koneral. 

The  city  council,  in  making  a  contract  with- 
out authority  or  beyond  its  powers,  cannot  es- 
top the  city. — Citizens'  Bank  v.  City  of  Spencer 
(Iowa)  643. 

Where  a  city  has  received  a  benefit  nnder  its 
contract  with  plaintiff,  and  plaintiff  cannot  be 
placed  in  statu  quo,  the  fact  that  a  part  of 
the  contract  was  void,  because  ultra  vires,  does 
not  defeat  the  whole  contract — Spier  t.  City 
of  Kalamazoo  (Mich.)  846. 

Where  a  village  was  enjoined  from  complying 
with  the  terms  of  a  contract  because  not  legal- 
ly authorized,  such  fact  is  no  defense  to  an 
action  to  recover  thereon,  after  it  had  been 
legally  renewed. — Swenson  y.  Village  of  Bird 
Island  (Minn.)  495. 

A  contract  by  a  village  inyalid  because  of 
an  error  in  posting  notices  of  an  election 
called  under  (}en.  St  1894,  8  1225,  held  re- 
newed by  the  acceptance  of  the  work  done 
thereunder  at  a  date  subsequent  to  another  elec- 
tion at  which  such  authority  was  conferred. — 
Swenson  y.  Village  of  Bird  Island  (Minn.) 
405. 

Failure  of  village  treasurer  to  approvs  a 
bond,  required  by  Laws  1895,  p.  767,  c.  354, 
for  the  performance  of  a  contract,  cannot  af- 
fect a  partially  executed  contract  which  be- 
came valid  only  on  a  subsequent  adoption  or 
renewal  thereof  by  the  village. — Swenson  v. 
Village  of  Bird  Island  (Minn.)  495. 

A  ci^,  liaving  power  to  maintain  and  equip 
a  fire  department,  held  authorized  to  purchase 
coal  and  employ  help  to  transport  the  same 
from  the  docks  to  the  place  of  use, — Mansks  y. 
City  of  Milwaukee  (Wis.)  377. 
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f  5.  Pnlille  ImproTememta  —  Power  to 
make  ImproTememts  or  grant  aid 
tberefor. 

An  agreement  entered  into  between  a  city 
and  owners  abutting  on  a  street,  relating  to 
the  improTement  of  the  street,  held  not  inequi- 
table, so  as  to  authorize  a  general  taxpayer  to 
intervene. — Shelby  t.  CSty  of  Burlington  (Iowa) 
101. 

The  adoption  by  a  city  of  a  certain  ordinance 
held  not  to  commit  the  city  to  the  policy  of 
special  assessments  for  street  improvements. — 
Shelby  v.  City  of  Burlington  (Iowa)  101. 

Code  fS   751,   782,  832,  held  to  give  a  city 
the  right  to  improve,  grade,  or  repair  its  streets, 
.  and  to  pay  the  expense  thereof  out  of  the  gen- 
eral fund. — Shelby  v.  City  of  Burlington  (Iowa) 
101. 

The  right  of  a  city  to  establish  sidewalk 
grades,  etc.,  held  legislative,  and,  when  exer- 
cised within  the  prescribed  limits,  cannot  be 
controlled  by  the  courts. — Kemp  t.  City  of 
Des  Moines  (Iowa)   474. 

Where  the  wearing  surface  of  a  paved  street 
has  become  deca.ved,  and  it  is  proposed  that  it 
shall  be  removed  and  a  new  material  laid,  it 
constitutes  a  repaving,  as  distinguished  from  re- 
pairing, within  the  city  charter ;  Comp.  St 
1903,  c.  12a,  regulating  the  manner  of  improv- 
ing streets. — McCaffrey  v.  City  of  Omaha  (Neb.) 

Rev.  St.  1898.  c.  40.  {  905,  section  893,  subd. 
11,  and  sections  911,  912,  914a,  provide  for 
cost  of  constructing  a  sidewalk  by  general  tax- 
ation, and  proceedings  not  charging  the  cost 
to  adjoining  owners  were  not  irregular. — McCul- 
lough  V.  Village  of  Campbellsport  (Wis.)  709. 

(  0.  —  Prelimliuiry  prooeedlnga  and 
ordinance*  or  reaolntions. 

A  general  taxpayer  held  not  entitled  to  in- 
terfere with  a  ci^  in  good  faith  making  a 
street  improvement  to  be  paid  for  out  of  the 
Kencral  fund. — Shelby  r.  City  of  Burlington 
(Iowa)  101. 

A  general  taxpayer  held  not  entitled  to  in- 
terfere with  a  street  improvement  done  under 
a  valid  resolution. — Shelby  v.  City  of  Burling- 
ton (Iowa)  101. 

The  act  of  a  city  in  proposing  for  a  street  im- 
provement to  be  paid  out  of  the  general  fund 
may  be  taken  by  resolution  only. — Shelby  v. 
City  of  Burlington  (Iowa)  101. 

Ordinance  t»«viding  that  all  grades  shall  be 
calculated  for  the  middle  of  streets  held  to  au- 
thorize grading  between  curb  and  lot  line,  un- 
der Code,  S,7ffi.— Gallaher  v.  City  of  Jefferson 
(Iowa)  124. 

Under  a  city  charter  providing  that  30  days' 
notice  shall  be  given  property  owners  to  desig- 
nate the  material  which  they  desire  to  be  used 
in  repaving,  such  notice  is  jurisdictional. — Bddy 
T.  City  of  Omaha  (Neb.)  25. 

Where  a  contemplated  improvement  of  a  street 
already  paved  is  a  repaving,  it  can  be  engaged 
in  only  by  the  city,  under  Comp.  St.  1003.  c 
12a.  on  a  petition  of  the  abutting  property 
owners. — McCaffrey  v.  City  of  Omaha  (Neb.) 
251. 

I  7.    —  Contracts. 

A  city  council  has  no  power  to  order  sewer- 
ing without  a  valid  ordinance  or  resolution. — 
Citizens'  Bank  v.  (3ity  of  Spencer  (Iowa)  643. 

After  a  city  assessment  for  sewering  has  been 
judicially  declared  invalid,  the  city  should  be 
given  an  opportunity  to  reassess  before  in- 
stituting suit  against  it  on  an  implied  contract 
to  pay  for  the  cost  of  the  sewering. — Citizens' 
Bank  v.  City  of  Spencer  (Iowa)  U43. 

An  action  against  a  municipality  on  an  im- 
plied contract  to  pay  for  sewering  accrues  not 


later  than  the  time  of  the  completion  of  the 

work,  and  is  barred  after  five  years  from  that 
time. — Citizens'  Bank  t.  City  of  Spencer 
(Iowa)  (>43. 

A  city  held  liable  to  contractor  for  pjiiblic  im- 
provement to  amount  of  certificates  iasaed  to 
him,  where  the  assessments  were  illegal. — Yons- 
ker  V.  City  of  Des  Moines  (Iowa)  1129. 

Laws  1897,  p.  568,  c.  307,  l  3,  providing  that 
no  action  shall  be  maintained  on  a  contractors 
bond  unless  written  notice  is  given,  held  not  to 
apply  to  contractors'  bonds  given  under  the 
charter  of  St.  PauL — Grant  v.  Berrisfotd 
(Minn.)  040 ;  Same  v.  Donnelly,  Id.  1133 :  Sam? 
V.  Donahue,  Id.- 

i  The  subject  of  city  contractors'  bonds  held 
I  germane  to  the  subject  of  municipal  legislation. 
I  — Grant  v.  Berrisford  (Minn.)  940 ;  Same  v. 
;  Donnelly,  Id.  1133 ;   Same  v.  Donahue.  Id. 

;  Dulutb  City  Charter,  f  277,  held  not  to  forbid 
'  or   render  void   an   assignment  of  the   monej 

due  on  the  contract,  made  after  the  contract 
'■  has  been  completely  executed. — Appeal  of  City 
'  of  Duluth  (Minn.)  1059;   Lowry  v.  City  of  Du- 

luth,   Id. 

Under  Duluth  City  Charter,  S  276,  an  affi- 
davit that  all  claims  for  labor  under  a  public 
contract  have  been  paid  may  he  made  by  an 
a.ssignee  of  the  balance  due  on  the  contract 
who  has  personal  knowledge  of  the  facts. — 
Appeal  of  City  of  Duluth  (Minn.)  1059;  Lowry 
V.  City  of  Duluth.  Id. 

An  action  to  determine  the  validity  of  a  con- 
tract between  a  city  and  a  paving  company. 
and  for  an  injunction,  could  be  continued  to  de- 
termine the  validity  of  the  contract,  though 
an  action  by  the  company  against  the  city  was 
pending  in  the  United  States  court  to  recover 
for  the  part  of  the  contract  performed. — Pat- 
terson V.  Barber  Asphalt  Pav.  Co.  (Minn.> 
1064. 

t   8.    ^—  Damages. 

Where  a  city  and  the  property  owners  in 
good  faith  agree  on  the  amount  to  be  paid  t-i 
the  owners  as  damages  resulting  from  a  street 
improvement,  it  is  not  necessary  to  submit  the 
matter  of  damages  to  the  statutory  tribunaL — 
Shelby  v.  City  of  Bnrlington  (Iowa)  101. 

An  owner  of  adjoining  land  held  entitled  to 
the  exercise  of  reasonable  care  by  a  city  id 
the  improvement  of  a  street,  so  that  treps 
growing  in  the  street  should  not  be  necessarily 
removed  or  injured. — ^Kemp  v.  City  of  l>«s 
Moines   (Iowa)  474. 

The  removal  of  trees  by  a  city  in  tbe  prose- 
cution of  a  plan  for  the  improvement  of  » 
street  held  to  afford  no  cause  of  action  to  the 
owner  of  abutting  property. — Kemp  ▼.  City  of 
Des  Moines  (Iowa)  474. 

The  owner  of  land  abutting  on  a  public  square. 
which  was  sold  by  the  city,  and  on  whioi  the 
grantee  erected  a  building  obstructing  access!. 
lield  entitled  to  damages. — Borghart  ▼.  City  of 
Cedar  Rapids  (Iowa)  1120. 

Where  the  power  to  vacate  streets  and  pub- 
lic grounds  is  giveu  by  statute,  when  all  procwr- 
ty  owners  are  affected  alike  by  a  vacation, 
though  in  different  degrees,  they  have  no  renie- 
dy. — Borghart  v.  City  of  Cedar  Rapids  (lowai 
1120. 

Where  a  cl^,  which  had  statutory  authority 
to  vacate  public  grounds,  sold  a  public  i^quare. 
and  the  grantee  erected  a  building  which  ol>- 
structed  all  access  by  way  of  the  square  to  an 
abutting  lot,  the  abutter  had  no  remedy  by  or- 
tiorari. — Borghart  v.  City  of  Cedar  Rapi<is 
(Iowa)  1120. 

Under  Milwaukee  City  Charter,  e.  7,  t  2,  tht 
owner  of  premises  not  abutting  on  a  str*-* : 
could  not  rely  on  any  defect  in  the  proceeding* 
for   iiiiproviug  or  grading   such   street   for   re- 
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covery  of  dnmnstcs  caused  thereby. — ^Damkoeh- 
ler  T.  City  of  Milwaukee  (Wis.)  706. 

I/awB  1903,  p.  572,  c.  354,  amending  Rer.  St 
1898,  }  1210e,  relative  to  reassesament  in  ao- 
tions  for  damages  arising  from  a  failure  to 
make  a  proper  assessment  for  street  improve- 
ments, held  not  to  impair  any  substantial  right, 
and  to  be  applicable  in  proceedings  subsequent- 
ly instituted,  although  the  assessment  com- 
plained of  was  made  prior  to  its  enactment. — 
Hauboer  ▼.  City  of  Milwaukee  (Wis.)  930. 

Under  Laws  1903,  p.  572,  c.  354,  amending 
Rev.  St.  1898,  §  1210e,  it  was  error  for  the 
court,  in  an  action  against  a  city  for  damages 
for  the  change  of  grade  in  a  street,  to  refuse 
to  stay  proceedings  and  order  a  reassessment. — 
Hanbner  ▼.  City  of  Milwaukee  (Wis.)  930. 

Under  the  Milwaukee  charter,  relative  to 
compensation  for  the  excess  of  damages  over 
bpnefits  in  making  street  improvements,  the 
taxable  property  of  the  street  is  a  pledge  or 
fund  to  which  the  lot  owner  may  resort  for 
payment. — Haubner  v.  City  of  Milwaukee 
(Wis.)  930. 

I   9.    — •  Assesaments   for  beaefltSt  aad 
special  taxes. 

There  is  no  reason  why  different  mnnidpal 
improvements  may  not  be  legally  noticed  in  the 
same  notice  of  assessment. — Iowa  Pipe  &  Hie 
Co.  T.  Callanan  (Iowa)  141. 

An  assessment  for  a  sewer  held  invalid,  as 
substantially  in  excess  of  benefits. — Iowa  Pipe 
&  Tile  Co.  V.  Callanan  (Iowa)  141. 

One  having  a  ta^f  deed  to  property  held  en- 
titled to  object  to  special  assessments  on  the 
property  levied  before  the  sale,  though  prior 
owners  paid  part  of  them  without  objection. 
—Fitzgerald  v.  Sioux  City  (Iowa)  288. 

Under  Code  1897,  f  1389,  held,  that  the  lien 
of  special  assessments  certified  to  the  connty 
auditor  cease  when  they  are  not  brought  for- 
ward.— Fitzgerald  v.  Sioux  City  (Iowa)  268. 

Special  assessments  levied  by  a  city  held 
barred  by  limitations  when  delinquent  for  five 
years. — Fitzgerald  v.  Sioux  City  (Iowa)  268. 

Special  city  assessments  held  not  a  lien  when 
not  levied  by  the  front  foot  rule,  as  required 
b^  Acts  20th  Gen.  Aasem.  p.  18,  c.  20. — ^Fitzger- 
ald' y.  Sioux  City  aowa)'  268, 

A  tax  for  street  improvement,  which  includes 
the  expense  of  grading  a  street,  which  was  un- 
authonzed,  held  void.— Gallaher  v.  Garland 
(Iowa)  867. 

The  cost  of  a  street  improvement  cannot  be 
enforced  against  the  abutting  property,  where 
the  published  notices  did  not  correspond  with 
the  ordinance  and  resolution  authorizing  the 
improvement. — Gallaher  v.  Garland  (Iowa)  867. 

Where  a  property  owner  had  no  knowledge 
that  the  grading  of  a  street  was  to  be  at  the 
expense  of  the  abutting  property,  he  does  not 
waive  objections  by  seeinjc^the  work  done  with- 
out protest. — Gallaher  v.  Garland  (Iowa)  867. 

Evidence  in  a  suit  bf  property  owner  to  can- 
cel a  sewer  assessment  considered,  and  held 
sufRoient  to  show  notice  of  ordering  construc- 
tion of  a  sewer  and  proof  of  service  of  such 
notice. — ^Walker  v.  City  of  Detroit  (Mich.)  847. 

Kngineer's  certificate  held  conclusive-  that  the 
assessment  for  sewer  construction  was  in  pro- 
portion to  the  benefits,  as  well  as  by  area  of 
thp  abutting  lots. — Walker  v.  City  of  Detroit , 
(Mich.)  847.  ■ 

Duder  the  charter  of  the  city  of  Milwaukee, 
an  assessment  for  the  grading  of  a  street,  mak- 
ing a  uniform  assessment  of  benefits  and  n^ard- 
ing  no  damages  for  injury,  hchl  void, — Iluubiier 
T.  City  of  Milwaukee  (Wis.)  930. 


t  lO.  ——  Eaforoement  of  assessments 
and  ipoolal  taxes. 
Where  the  entire  assessment  made  against 
certain  property  for  a  street  improvement  was 
illegal,  as  substantially  in  excess  of  benefits,  it 
was  not  necessary  for  the  owner  to  tender,  as 
a  condition  of  relief  being  granted  in  equity, 
any  sum  as  representing  what  he  supposed  or 
was  willing  to  concede  was  the  excess  of  cost 
over  the  benefit  accruing  to  the  property. — Iowa 
Pipe  &  Tile  Co.  v.  Callanan  (Iowa)  141. 

A  city  held  liable  to  a  contractor  for  a  street 
improvement  on  an  assessment  certificate, 
where  the  certificate  was  based  on  an  assess- 
ment which  was  entirely  invalid. — Iowa  Pipe 
&  Tile  Co.  V.  Callanan  (Iowa)  141. 

If  an  assessment  for  street  improvement  is 
void,  a  sale  of  the  property  thereunder  may 
be  restrained,  though  the  property  owner  did 
not  appear  before  the  city  council  and  object 
to  the  assessment. — Gallaher  v.  Garland  (Iowa) 
867. 

The  rigjit  to  refundment  of  money  paid  at  a 
sale  under  special  assessment  proceedings  un- 
der the  charter  of  St.  Paul  is  not  contingent. 
upon  an  action  to  test  the  validity  of  such  pro- 
ceedings within  three  years  from  the  sale. — 
Otis  V.  Citv  of  St.  Paul  (Minn.)  1066 ;  National 
Bond  &  Security  Co.  v.  Same,  Id.  1134. 

It  th«  certificate  of  sale  on  a  special  assess- 
ment and  prior  proceedings  be  adjudged  Invalid 
in  any  form  of  action,  the  right  of  refundment 
exists. — Otis  v.  City  of  St.  Paul  (Minn.)  1066; 
National  Bond  &  Security  Co.  v.  Same,  Id.  1134. 

Where  a  purchaser  of  land  subject  to  an  ap- 
parent lien  of  special  assessments  procures 
title  by  a  conveyance  reciting  that  it  is  subject 
to  such  assessments,  which  the  purchaser  as- 
sumes, he  cannot  sue  to  set  aside  the  tax  as 
invalid.— Eddy  v.  Oty  of  Omaha  (Neb.)  25. 

Where  the  charter  and  the  ordinances  of  a 
city  require  notice  of  a  public  improvement,  and 
the  city  relies  on  a  waiver  of  the  failure  to 
give  notice,  it  should  plead  such  waiver  in  a 
suit  to  enjoin  the  assessment. — Eddy  ▼.  dSty 
of  Omaha  (Neb.)  26. 

}  11*   Vse  and  recnlatlon  of  pnblle  pla- 
ees,  property,  and  irorks. 

In  a  suit  to  restrain  a  city  from  proceeding 
with  a  threatened  excavation  of  a  street,  in 
which  it  was  charged  in  plaintiff's  petition  that 
the  excavation,  if  made,  would  result  in  the 
destruction  of  shade  trees,  question  whether 
city  had  a  valid,  subsisting,  permanent  side- 
walk ordinance  held  imimiterial. — Gallaher  v. 
City  of  Jefferson  (Iowa)  124. 

Injunction  against  a  city  to  prevent  it  from 
proceeding  with  establishing  a  grade  for  a 
street  and  the  consequent  destruction  of  shade 
trees  hfM  not  maintainable,  under  Code,  §S 
753,  792,  concerning  the  powers  of  cities  over 
their  streets. — Gallaher  v.  City  of  Jefferson 
(Iowa)  124. 

A  city  held  not  liable  for  obstructions  in  a 
creek,  caused  by  accumulations  washed  into 
it  from  streets  and  bnildings. — A.  L.  Lakey 
Co.  v.  City  of  Kalamazoo  (Mich.)  841. 

A  city  *eM  not  liable  for  the  obstruction  of  a 
creek  by  the  contents  of  a  private  warehouse 
which  had  been  erected  over  it. — A.  L.  Lakey 
Co.  V.  City  of  Kalamazoo  (Mich.)  841. 

Where  public  authorities  have  not  for  30 
years  opened  an  alley  dedicated  to  public  u.se, 
and  it  is  in  possession  of  the  owner  of  the  fee, 
a  Rtranj-'cr  to  the  title  cannot  remove  a  fence 
and  cut  down  trees  thereon.  —  Uaramon  v. 
Krause  (Minn.)  791. 

A  taxpayer  of  a  city  cannot  maintain  a  suit 
to  prevent  the  city  from  granting  a  franchise  to 
a  telt'plione  company,  unless  It  is  a  wrongful 
squandering  of  the  money  or  property  of  the 
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city. — Clark   t.    Interstate    Independent   Tele- ' 
phone  Co.  (Neb.)  977. 

Nonuser  of  certain  real  estate  in  controversy 
as  a  street  by  the  pablic  for  14  years  held  not 
to  constitute  an  abandonment  of  the  public's 
rights  therein  as  against  persons  who  bad  not 
changed  their  position  to  their  prejudice  by  rea- 
son thereof. — Arnold  Yi  Volkman  (Wis.)  158. 

S  12.    Torts. 

Defendant,  in  an  action  for  injury  from  a 
defective  street,  having  introduced  a  photo- 
graph thereof,  held,  that  plaintiff,  in  rebuttal, 
may  show  it  was  changed  after  the  accident 
and  before  the  photograph  was  taken. — ^Achey 
V.  City  of  Marion  (Iowa)  433. 

For  the  purpose  of  showing  that  the  dan- 
gerous construction  of  an  approach  from  the 
street  to  the  sidewalk  existed  at  the  time  of 
the  accident,  held,  that  it  may  be  shown  that  it 
was  taken  down  after  the  accident. — ^Achey  v. 
City  of  Marion  (Iowa)  435. 

Whether  a  city  was  negligent  in  maintaining 
an  unlighted  approach  from  the  street  to  the 
sidewalk,  with  an  abrupt  rise,  held  a  question 
for  the  jury. — Achey  v.  City  of  Marion  (Iowa) 
435. 

A  requested  instruction,  requiring  a  defect  in 
a  street  to  have  existed  long  enough  for  the 
city's  officers  by  reasonable  diligence  to  have 
known  of  it,  to  make  the  city  liable  for  In- 
Jury  therefrom,  held  inappropriate ;  the  defect 
being  not  from  want  of  repair,  but  from  im- 
proper construction  and  maintenance. — Achey 
T.  City  of  Marion  (Iowa)  435. 

In  an  action  for  injuries  by  reason  of  a  de- 
fective gutter  apron,  an  instruction  requiring 
plaintiff  to  exercise  greater  care,  if  the  apron 
was  in  a  dark  or  dimly  lighted  place,  held  mis- 
leading.— Keim  v.  City  of  Ft.  Dodge  (Iowa) 
443. 

In -an  action  for  injuries  on  a  defective  city 
gutter  apron,  evidence  that  the  street  lamps, 
when  burning,  did  not  furnish  sufficient  light 
at  the  place  of  the  accident  to  disclose  the  de- 
fective character  of  the  walk,  held  admissible.— 
Keim  v.  City  of  Ft.  Dodge  (Iowa)  443. 

In  an  action  for  injuries  on  a  defective  city 
gutter  apron,  evidence  that  plaintiff  believed 
that  she  could  safely  use  the  same  to  walk  on 
held  immaterial. — Keim  v.  City  of  Ft  Dodge 
aowa)  443. 

In  an  action  for  injuries  on  a  defective  city 
cutter,  apron,  evidence  that  the  apron  was  sim- 
ilar to  those  generally  used  long  prior  to  the 
accident  held  admissible. — Keim  v.  City  of  Ft. 
Dodge  (Iowa)  443. 

In  an  action  for  injuries  by  a  defect  in  a 
highway,  facts  held  insufficient  to  establish  con- 
tributory negligence  as  a  matter  of  law. — 
HoUingsworth  v.  City  of  Ft.  Dodge  (Iowa) 
455. 

Mere  knowledge  of  a  defect  in  a  highway  by 
which  plaintiff  was  injured  held  insufficient  to 
preclude  a  recovery. — HoUingsworth  v.  City  of 
Ft.  Dodge  (Iowa)  455. 

In  an  action  for  injuries  on  an  alleged  de- 
fective street,  evidence  as  to  the  condition  of 
the  street  at  other  places  than  where  the  acci- 
dent occurred,  and  of  other  streets,  held  ad- 
missible on  the.  issue  of  contribatory  negli- 
gence.— HoUingsworth  v.  City  of  Pt  Dodge 
(Iowa)  455. 

Fall  on  defective  sidewalk  and  dizziness  re- 
sulting thereupon  held  not  proximate  cause  of 
injury  sustained  in  subEe()uent  fall  on  sidewalk 
due  to  accumulation  of  ice  and  snow. — ^Wat- 
ters  V.  City  of  Waterloo  (Iowa)  871. 

Pedestrian  held  not  guilty  of  contributory  neg- 
ligence in  passing  over  an  excavation  in  a  street 
of  which  be  did  not  know  until  he  fell  into  the 


same,  although  there  was  another  and  safe  way 
which  he  could  have  taken. — Buasell  t.  City  of 
Ft  Dodge  (Iowa)  1126. 

In  an  action  against  a  city  (or  injuries  to  a 
pedestrian  caused  by  an  excavation  in  a  street, 
whether  plaintiff  was  guilty  of  contributory 
negligence  held,  under  the  evidence,  a  question 
(or  the  jury. — ^Bussell  ▼.  City  of  Ft  Dodge 
(Iowa)  1126. 

In  an  action  against  a  city  for  injuries  cansed 
by  a  defect  in  a  street,  use  of  the  word  "proper- 
ly," instead  of  "improperlyr"  in  instractioD  on 
negligence,  held,  in  view  of  the  whole  cfaai^ge, 
not  misleading. — Bossell  v.  City  of  Ft  Dote 
aowa)  1126. 

Evidence  in  an  action  against  citr  for  in- 
juries caused  by  defects  in  a  sidewalk  held  to 
sustain  verdict  for  plaintiff. — City  of  Minden 
v.  Vedene  (Neb.)  830. 

Facts  shown  as  to  a  defective  sidewalk  held 
not  sufficient  to  charge  the  city  with  negligence. 
-nJones  V.  City  of  Sioux  Falls  (8.  D.)  43. 

In  an  action  against  a  city  for  damages  to  a 
I  brickyard  by  reason  of  being  flooded   in   conse- 
quence of   the   city's   failure  to   construct   sof- 
.  Dcient  culverts  across  a  stream,  loss  of  future 
:  business    held    not    recoverable. — Davelaar    v. 
City  of  Milwaukee  (Wis.)  361. 

In  an  action  against  a  city  for  damages  to  a 
brickyard  by  reason  of  being  flooded  in  conse- 
quence of  the  city's  failure  to  construct  suf- 
ficient culverts  across  a  stream,  plaintiff  held 
entitled  to  recover  the  cost  in  drying  and  stor- 
ing dry  clay,  totally  destroyed  by  the  water. — 
Davelaar  v.  City  of  Milwaukee  (Wis.)  361. 

In  an  action  against  a  city  for  damages  to  a 
brickyard  by  reason  of  being  flooded  in  con<>e- 
quence  of  the  city's  failure  to  construct  suf- 
ficient culverts  across  a  stream,  a  finding  h<ii 
not  a  finding  that  plaintiff  was  negligent,  pre- 
cluding a  recovery  of  the  expense  in  restoring 
the  yard. — ^Davelaar  t.  Cibr  of  Milwaukee 
(Wis.)  361. 

In  an  action  against  a  city  for  damages  to  a 
brickyard  by  reason  of  being  flooded  in  conse- 
quence of  the  city's  failure  to  eonstrnct  suf- 
ficient culverts  across  a  stream,  the  expense  in 
restoring  the  yard  held  recoverable. — ^Davelaar 
V.  City  of  Milwaukee  (Wis.)  361. 

A  manidpal  corporation  held  not  liable  for 
a  personal  injury  cansed  by  the  negligence  of 
an  employ^  of  its  fire  department— -Manake  v. 
City  of  Milwaukee  (Wis.)  377. 

g  13.    Fiscal    maaagemeat.    pnUie    delit, 
■eonrlties,  and  taxatioB. 

Appropriation  ordinances  of  a  city  htid  sub- 
ject to  amendment  before  payment  is  made. — 
Shelby  r.  City  of  Burlington  (Iowa)  101. 

An  express  contract  I>y  a  dty  to  pay  a  con- 
tractor for  sewering  from  its  own  funds  is 
void,  where  such  action  will  raise  the  city's 
indebtedness  beyond  the  constitutional  limit — 
Citizens'  Bank  v.  Gi^  of  Spencer  (Iowa)  643. 

A  taxpayer  of  a  city  held  not  oititled  to  sat 
to  recover  municipal  funds  alleged  to  hare 
been  misappropriated,  without  demand  and  re- 
fusal of  the  officials  to  bring  such  action,  or 
factd  showing  that  such  demand  would  be  nn- 
availing. — Reed  v.  Ounningham  (Iowa)  1055. 

Facts  held  insufficient  to  justify  a  finding 
that  certain  tax  leases  purchased  by  the  attor- 
ney of  the  purchaser  under  a  first  mortgage 
were  for  his  benefit  so  as  to  raise  an  estoppel 
in  favor  of  a  purchaser  under  foreclosure  of  a 
junior  mortgage. — Sherman  v.  Fisher  (Micfa.) 
572. 

City  tax  leases  for  land  bid  in  by  the  dty 

held  not  objectionable  on  the  ground  that  the 
city  was  not  entitled  to  tax  the  land  for  snbs*^ 
quent  years. — Sherman  v.  Fisher  (Midi.)  572. 
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The  title  of  a  purchaser  of  certain  city  tax 
leases  held  to  vest  on  the  date  of  the  lease. — 
Sherman  v.  Fisher  (Mich.)  572. 

Failure  to  file  proof  of  the  completion  of  city 
tax  rolls  and  the  receipt  thereof  by  the  receiver 
of  taxes,  as  re<iuired  by  Detroit  .City  Charter 
(Loc.  Acts  1883,  pp.  620,  621,  No.  326)  §S  6,  9, 
held  not  to  create  a  presumption  that  such 
notices  were  not  given. — Sherman  v.  Fisher 
(.Mich.)  572. 

Const,  art.  9,  {  6,  provides  that  taxes  for 
corporate  purposes  snail  be  levied  by  the  mn- 
niripal  authorities,  and  section  7  forbids  the 
Legislature  to  levy  taxes  on  persons  or  prop- 
erty for  the  corporate  uses  of  municipal  corpora- 
tions. Held,  that  that  which  is  forbidden  to 
be  done  directly  cannot  lawfully  be  done  by 
indirection. — Aachen  &  Munich  Fire  Ins.  Co. 
V.  City  of  Omaha  (Neb.)  3. 

Under  article  9,  §  7,  of  the  Constitution,  pro- 
hibiting taxes  on  corporations  for  corporate 
purposes,  a  tax  on  a  foreign  fire  insurance 
company  under  Revenue  Law  1903  (Laws  1903, 
p.  404,  c.  73)  {  58,  for  a  municipal  purpose  by 
a  city  tax  commissioner,  is  unconstitutional. — 
Aachen  &  Munich  Fire  Ins.  Co.  v.  City  of 
Omaha  (Neb.)  3. 

A  taxpayer,  by  complying  with  the  Omaha 
City  Charter,  i  8S,  may  appeal  from  an  order 
of  the  city  council,  allowing  a  claim  based  on 
an  estimate  by  the  city  engineer  on  a  paving 
contract. -to  the  district  court. — Lobeck  v.  State 
(Neb.)  247. 

A  partial  estimate  by  the  city  engineer  of 
Omaha  on  a  paving  contract  held  a  claim 
against  the  city,  within  the  meaning  of  section 
33  of  the  charter,  allowing  an  appeal  by  tax- 
payer from  an  allowance  of  such  claim. — Lobeck 
V.  State  (Neb.)  247. 

(14.  Claims  acalmst  eorporatiom. 

Where  an  appeal  from  the  allowance  of  a 
partial  estimate  on  a  paving  contract  by  the 
city  council  is  perfected,  it  suspends  the  order 
of  the  council,  and  the  city  comptroller  is  not  re- 
quired to  deliver  the  warrant  to  the  claimant. — 
Lobeck  V.  State  (Neb.)  247. 

1 15.   Aottons. 

The  objection  that  notice  of  claim  against  a 
city  did  not  state  the  amount  claimed  Held  not 
available  in  an  action  on  claim. — Spier  v.  City 
of  Kalamazoo  (Mich.)  846. 

MURDER. 

See  "Homicide." 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  {  12. 

MUTUAL    INSURANCE   COMPANIES. 

See  "Insurance,"  i  2. 

MUTUALITY. 

Of  obligation  as  requisite  to  validity  of  con- 
tract, see  "Contracts,"  S  1. 

NAMES. 

See  "Trade-Marks  and  Trade-Names." 
Of  corporations,  see  "Corporations,"  {  2. 
Title  of  statutes,  see  "Statutes,"  §  2. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 
101  N.W.— 76 


NECESSARIES. 

Liability  of  parent,  see  "Parent  and  Child." 

NEGLIGENCE. 

Amendment  of  pleading,  see  "Pleading,"  f  6. 

Causing  death,  see  "Death,"  t  !• 

Estoopel  of  person  guilty  of,  see  "Estoppel," 

Sufficiency  of  pleading,  see  "Pleading,"  {  1. 

By  particular  cUuse*  of  parties. 
See  "Carriers,"  SS  2,  3;    "Municipal  (Corpora- 
tions," S  12;   "Physicians  and  Surgeons." 
Employers,  see  "Master  and  Servant,"  S§  3-8. 
Bailroad  companies,  see  "Uailroads,"  {§  3-7. 

CotidiUonortuecf  particular  sveoUa<if  property, 

VHjrka,  ormatMnery. 
See   "Electricity";    "Highways,"   g  8;    "Rail- 
roads," Si  3-7;    "Street  Railroads,"  f  2. 
Demised  premises,  see  "Landlord  and  Tenant," 

CcnbrOyulory  negUgenoe, 

Of  passenger,  see  "Carriers,"  |  3. 

Of  person  injured  by  operation  of  railroad,  see 
"Railroads,"   §   4. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  §  2. 

Of  person  injured  on  street  in  city,  see  "Mu- 
nicipal  Corporations,"   §   12. 

Of  servant,  see  "Master  and  Servant,"  i  7. 

g    1.    Acta      or     onxiasians      oonstitatlng 
ncKliKenoe. 

The  owner  of  a  store  building  owes  no  com- 
mon-law duty  to  a  trespasser  to  maintain 
guards  about  an  elevator  shaft  on  his  premises. 
— Flanagan  v.  Sanders  (Mich.)  581. 

Detroit  City  Charter,  1893,  p.  383,  f  714,  held 
not  to  impose  a  duty  on  the  owner  of  a  store 
building  to  provide  an  elevator  well  with  au- 
tomatic gates  for  the  benefit  of  trespassers. — 
Flanagan  v.  Sanders  (Mich.)  581.  . 

A  manufacturer  of  champagne  cider  held  not 

liable  for  an  injury  to  a  bartender,  caused  by 

the  explosion  of  an  overcharged  bottle  thereof, 

unless  the  former  knew  of  the  danger. — O'Neill 

I  r.  James  (Mich.)  828, 

I  Whether  a  liability  arising  from  the  breach 
of  ordinance  accrues  for  the  benefit  of  an  in- 
dividual injured,  or  is  exclusively  of  a  public 
character,  depends  on  the  nature  of  the  duty 
enjoined. — Frontier  Steam  Laundry  0>.  v.  Con- 
nolly (Neb.)  995. 

A  city  ordinance,  requiring  fire-proof  shutters 
on  brick  buildings  within  a  city,  imposed  a  duty 
for  the  purpose  of  giving  public  protection 
against  fire. — Frontier  Steam  Laundry  (3o.  v. 
Connolly  (Neb.)  995. 

Where  defendant  is  in  possession  of  property 
as  bailee,  and  it  is  destroyed  by  fire  spreading 
from  a  building  through  windows  unprotected 
by  fire-proof  shutters,  in  violation  of  ordinance, 
he  is  not  liable  for  the  value  of  such  property 
because  of  such  violation. — Frontier  Steam 
Laundry  Co.  v.  Ck>nnolly  (Neb.)  995. 

Gross  negligence  does  not  include  ordinary 
negligence,  and  proof  of  the  former  does  not 
prove  the  latter. — Rideout  v.  Winnebago  Trac- 
tion Co.  (Wis.)  672. 

The  term  "gross  negligence"  signifies  willful- 
ness and  involves  intent. — Rideout  v.  Winne- 
bago Traction  Co.   (Wis.)  672. 

The  term  "negligence"  suggests  only  inadver- 
tence, and  willfulness  is  excluded. — Rideout  v. 
Winnebago  Traction  Co.  (Wis.)  672. 

I   2.    Proximiatc  oanae  of  Ininrj. 

The  proxinuite  cause  of  an  injury  is  such 
cause  as  operates  to  produce  particular  conse- 
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quences,  without  the  intervention  of  any  inde- 
I^endent  or  unforeseen  cause. — Strobeck  v.  Bren 
(Minn.)  796. 

Evidence  lield  not  to  show  that  failure  of  de- 
fendants to  Iseep  the  gate  of  their  right  of  way 
fence  closed  was  the  proximate  cause  of  the  in- 
jury to  plaintiff's  cattle,  killed  on  track. — Stro- 
beck T.  Bren  (Minn.)  796. 

{   3.    OontribntOTT  seelieenan. 

The  negligence  of  the  driver  of  a  fire  engine 
was  not  imputable  to  the  engineer,  in  the  per- 
formance of  his  duty,  ridinp;  on  the  rear  end 
of  the  engine  when  it  collided  witii  a  street 
car. — McKernan  t.  Detroit  Citizena'  St.  Ry. 
Co.  (Mich.)  812. 

In  order  to  entitle  plaintiff  to  recover,  de- 
spite his  own  negligence,  on  the  ground  of  the 
gross  negligence  of  defendant,  the  latter  must 
nave  discovered  plaintifiTs  negligence,  or  neg- 
lected the  most  ordinary  precaution  in  failing 
to  do  so. — Buxton  v.  Alnsworth  (Mich.)  817. 

Willful  negligence  defined. — Alger,  Smith  & 
Co.  V.  Duluth-Superior  Traction  Co.  (Minn.) 
298. 

$   4.    Aotlona. 

The  question  of  negligence  is  one  of  fact  for 
the  jury,  except  when  reasonable  minds  must 
draw  the  same  conclusion  from  the  admitted 
facts,  in  which  case  it  is  a  question  for  ttie 
court. — CoUingwood  v.  Illinois  &  I.  Fuel  Co. 
(Iowa)  283. 

Wliere  the  questions  of  willfulness,  wanton- 
ness, and  recklessness  are  submitted,  those 
terms  should  be  defined. — Buxton  v.  Ainsworth 
(Mich.)  817. 

The  issue  of  defendant's  negligence  in  an  ac- 
tion for  personal  injury  held  for  the  jury. — 
O'Neill  V.  James  (Mich.)  828. 

■Where  a  complaint  is  indefinite,  as  confusing, 
ordinary  negligence  with  gross  negligence,  and 
the  attention  of  the  court  is  called  thereto,  it 
should  compel  plaintiff  to  prooeed  on  one  the- 
ory or  the  other. — Hideout  v.  Winnebago  Trac- 
tion Co.  (Wis.)  672. 

Where  a  complaint  is  based  on  ordinary  neg- 
ligence and  willful  negligence,  and  a  verdict  is 
rendered  in  favor  of  the  plaintiS  on  the  ground 
of  gross  negligence  and  ordinary  negligence  as 
well,  it  is  error  to  render  judgment  thereon, 
because  of  the  inconsistency  of  the  findings. — 
Rideout  v.  Winnebago  Traction  Co.  (W'ls.)  672. 

A  complaint  describing  defendant's  fault  as 
negligent  by  suggesting  Inadvertence,  and  also 
as  grossly  negligent,  both  degrees  of  negligence 
being  applied  to  the  same  act,  is  indefinite  and 
uncertain. — Rideout  v.  Winnebago  Traction  Co. 
(Wis.)  672. 

In  an  action  for  negligence,  an  instruction 
requested  by  defendant  held  properly  refused  as 
incomplete. — Lynch  v.  Town  of  Waldwick 
(Wis.)  925. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEWLY-DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  dvil  actions,  see  "New 
Trial,"  I  2. 

NEWSPAPERS. 

Publication  of  notice  of  intention  to  petition 
for  removal  of  county  seat,  see  "Comities," 
i  1. 

In  an  action  for  services  as  county  public 
printer,  under  Code,  §  441,  that  plaintifTs  suc- 
cessful competitor  was  defeated  in  action  to  re- 
cover the  same  services  held  not  to  render  de- 


nial of  relief  .  to  both  !n<^nsistent. — Smith  r. 
Van  Bnren  County  (Iowa)  186. 

Plaintiff,  in  an  action  for  services  rendered  ai 
county  public  printer,  under  Code,  f  441.  ktld 
required  to  show  that  he  was  duly  and  law- 
fuUy  selected. — Smith  v.  Van  Boren  County 
aowa)  186. 

NEW  TRIAL 

Necessity  of  motion  for  purpose  of  review,  see 

"Appeal  and  Error,"  |  7. 
Remand  by  appellate  court  for  new  trial,  see 

"Appeal  and   Error,"  g  27. 
Review  of  discretion  of  lower  court  relating  to 

granting  of,  see  "Appeal  and  Error,"  i  1«. 

{    1>    Mature  and  soope  of  reaiAdT. 

Under  Oode^  H  4094,  ^95,  hOd,  that  defend- 
ant was  not  precluded  from  hrUiging  a  i»o- 
ceeding  for  new  trial,  because  he  had  appealed 
and  the  judgment  bad  been  afiinned  and  col- 
lected on  execution,  and  he  had  not  asked  for  a 
stay  on  appeal  until  a  motion  for  a  new  trial 
could  be  disposed  of. — Qiambliss  t.  Hass  (Iowa) 
153. 

{   2.      Gronnda. 

Misconduct  of  jurors  held  to  warrant  new 
trial. — Hydinger  v.  Chicago,  B.  &  Q.  Ry.  Co. 
(Iowa)  746. 

In  action  against  a  railroad  for  damages  for 
obstructing  stream,  error  in  charging  on  mat- 
ter not  in  issue  held  sufficient  ground  for  new 
trial.— Hydinger  v.  Chicago,  B.  &  Q.  Ry.  Co. 
(Iowa)  746. 

Newly  discovered  evidence  is  not  ground  for 
new  trial,  where  it  is  hearsay.- — McNeal  v. 
Hunter  (Neb.)  236. 

Defendant  will  not  be  allowed  a  new  trial  for 
newly  discovered  evidence,  where  no  diligence 
was  shown. — ^McNeal  v.  Hunter  (Neb.)  236. 

In  an  action  against  a  sheriff  to  recover  prop- 
erty alleged  to  have  been  wrongfully  levied  oc. 
an  erroneous  instruction  held  to  authorize  the 
granting  of  a  new  trial, — Weiler  t.  Hilderbrandt 
(S.  D.)  1108. 

I  3.     FrooeedinKs  to  proonre  Beir  trlaL 

On  motion  for  new  trial  under  Laws  1901. 
p.  121,  c  113,  it  is  unnecessary  to  embody  in 
the  notice  of  motion  the  general  grounds  speci- 
fied in  Gen.  St  1894,  §  5308,  except  where 
a  mere  reference  to  the  ruling  would  not  dis- 
close the  alleged  error. — King  v.  Bnmham 
(Minn.)  302. 

{  4.     Statutory  nexr  trial  aa   of  rie^t. 

•  Controversy  under  complaint  held  to  inv(^ve 
exclusively  the  title  and  right  to  possession  of 
land,  authorizing  a  new  trial  limited  to  the 
controversy  as  to  ownership  and  the  right  to 
possession. — Gray  Cloud  Land  Co.  v.  Security 
Trust  Co.  (Minn.)  605 ;    Same  v.  Clay,  Id. 

If  the  title  and  right  to  possession  of  land 
be  involved,  either  party  is  entitled  to  a  Re<-ond 
trial,  though  other  issues  are  presented  on 
which  both  are  concluded  by  the  first  trial. — 
Gray  Cloud  Land  Co.  v.  Security  Trust  Co. 
(Minn.)  605 ;    Same  v.  Clay,  Id. 

NEXT  OF  KIN. 

See  "Descent  and  Distribution." 

NOMINATION. 

For  office,  see  "Elections,"  S  1. 

NON  OBSTANTE  VEREDICTO. 

Judgment  notwithstanding  verdict,  see  "Judg- 
ment," S  3. 
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NOTES. 

Promissory  notes,  se*  "BlUa  and  Notea." 


NOTICE. 

PnbHcation  in  offlcial  newspapers,  see  "News- 
papers." 

QrpartieuIar/Mt>,<Ktt^or  prooeecHnffs.     * 

See  "Mechanics'  Liens,"  i  2 ;   "Trial,"  i  1. 

Accounting  by  receiver,  see  "Receivers,"  {  3. 

Action  on  nmnidpal  contractor's  bond,  see 
"Municipal  Corporations,"  g  7. 

Appeal,  see  "Appeal  and  Error,"  {  8. 

Application  tor  judgment,  see  "Judgment,"  S  3- 

Assessments  for  public  improvements,  see  "Mu- 
nicipal Corporations,"  8  9. 

Forfeiture  of  contract  for  sale  of  realty,  see 
"Vendor  and  Purchaser,"  {  2. 

Intention  to  petition  for  remoral  of  county 
seat,  see  "Counties,"  {  1. 

Loss  insured  against,  see  "Insurance,"  I  9. 

Material  to  be  used  in  paving  city  street,  see 
"Municipal   Corporations,"   |   6. 

Meetings  of  board  of  equalization,  see  "Tax- 
ation,    t  5. 

Nonpayment  or  protest  of  bill  or  note,  see 
"Bills  and   Notes,"   {  5. 

Redemption  from  tax  sale,  see  "Taxation,"  S 
10. 

Tax  sale,  see  "Taxation,"  i  9. 

Time  for  payment  of  taxes,  see  "Taxation," 
{  7. 

To  particular  cHaasei  of  parties. 

See  "Principal  and  Agent,"  {  2. 

Purchaser  of  land,  see  "Vendor  and  Porcbas- 
er,"  I  4. 

NOVATION. 

To  constitute  a  novation,  the  creditor  must 
have  consented  to  the  discharge  of  the  orig^ 
inal  debtor,  and  have  accepted  the  promise  of 
the  new  debtor.— Piehl  v.  Piehl  (Mich.)  62& 

NUISANCE. 

Enforcement  of  fine  for  maintaining  nuisance' 
against  premises  on  which  it  is  maintained, 
see   "Fines." 

Pollution  of  water  course,  see  "Waters  and 
Water  Courses."  {  1. 

Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
uors," «  4. 

I    1.    Private  mnlsances. 

A  nnisance  will  not  be  enjoined  after  it  has 
been  abated  by  the  owner. — Perry  t.  Howe  Co- 
op. Creamery  Co.  (Iowa)  150. 

In  a  suit  to  enjoin  the'  maintenance  of  a 
nuisance,  an  award  of  nominal  damages  held 
proper. — Perry  v.  Howe  Co-op.  Creamery  Co. 
(Iowa)  150. 

Adjoining  property  owner  Tield  ndt  entitled 
to  injunction  to  restrain  owner  of  hotel  build- 
ing from  con-structing  a  passageway  across  an 
alley  and  the  removal  of  existing  ways  con- 
necting the  defendant's  building. — Washington 
Irf>.lKe.  No.  54,  1.  0.  O.  P.,  T.  Frelinghnysen 
(Mich.)  569. 

f    2.    Public  avlsanoes. 

The  premises  on  which  a  nuisance  is  main- 
tained may  be  idontitied  by  evidence  alinnde. — 
Jasper  County  t.  Bparham  (Iowa)  134. 

An  indictment  for  maintaining  a  nuisance 
need  not  specifically  describe  the  premises,  to 
subject  them  to  a  lien  for  the  amount  of  the 
fine. — Jasper  County  v.  Sparham  (Iowa)  134. 


OBJECTIONS. 

Necessity  (or  purpose  of  review,  se«  "Griminal 
Law."  f  14. 

To  course  and  cnndnct  of  trial  of  criminal  proa- 
ecntion.  see  "Criminal  Law,"  {  11. 

To  evidence  on  ground  of  insoificlency  Of  plead- 
ing, see  "Pleading,"  §  10. 

To  examination  of  witness  in  taking  deposi- 
tion, see  "Depositions." 

To  grand  jurors,  see  "Grand  Jury." 

OBSCENITY. 

One  who  exposes  his  person  at  a  time  and 
place  when  he  is  liable  to  be  seen  by  others 
is  guilty  of  the  offense  of  indecent  exposure, 
regardless  of  whether  the  exposure  was  actual- 
ly seen  by  others  or  not — State  v.  Martin 
(Iowa)  637. 

The  fact  that  an  indecent  exposure  is  made 
with  the  consent  of  the  woman  in  whose  pres- 
ence it  is  made  does  not  affect  the  criminaiity 
of  the  act. — State  v.  Martin  (Iowa)  637. 


I     Under  Code,   \%  5289,   5290.   indictment  for 
I  indecent  exposure,  charging  offense  in  language 
.  of  the  statute,   held  sufficient. — State  v.  Mar- 
tin (Iowa)  637. 

I 

OBSTRUCTING  JUSTICE. 

Indictment  for  resisting  an  officer  in  attempt-  - 
ing  to  serve  a  search  warrant  held  to  identify 
the  process,  the  service  of  which  was  Resisted, 
and  to  be  sufficient. — State  r.  Moore  (Iowa) 
732. 

A  sentence  of  four  months'  imprisonment  in 
the  county  jail  on  a  conviction  of  resisting  an 
officer  in  the  service  of  a  search  warrant  held 
not  excessive. — State  ▼.  Moore  (Iowa)  732. 

OBSTRUCTIONS. 

Of  process,  see  "Obstructing  Justice." 

Of    water    course,    see    "Waters    and    Water 

Courses,"  g  1. 
On  railroad  tracks,  see  "Railroads,"  {  3. 

OFFER. 

Of  fooof,  see  "Trial,"  {  4. 

Proposals  for  contract,  see  "Contracts,"  5  1. 

OFFICERS. 

Injunctions  affecting,  see  "Injunction,"  g  2. 
Mandamus,  see  "Mandamus,"  SS  1,  2. 
Quo  warranto,  see  "Quo  Warraulo." 
Resisting  officer,  see  "ObstructiuB  Justice." 

Particular  classes  of  offlcers. 

See  "Clerks  of  Courts";  "Court  Commission- 
ers"; "Judges";  ".Justices  of  the  Peace"; 
"Receivers";, '"Sheriffs  and  Constables." 

Assessors  of  taxes,  see  "Taxation."  gg  4,  5. 

Collectors  of  taxes,  see  "Taxation,"  g  8. 

Corporate  officers,  see  "Corporations,"  gg  5,  6. 

Court  officers,  see  "Courts,"  g  1. 

Health  offlcers,  see  "Health."  g  1. 

Municipal  offlcers,  see  "Municipal  Corpora- 
tions,^' g  3. 

g    1.    Appointiuent,      qnallfloatlon,      and 
tenure. 

Laws  1S0.">,  p.  122,  c.  22,  authorizing  the  ac- 
ceptance of  certain  cori>orations  as  sureties, 
held  not  an  amendment  or  repeal  of  Comp.  St. 
1903,  c.  10,  entitled  "Bonds  and  Oaths— Of- 
ficial," or  to  dispense  with  personal  sureties 
on  official  bonds. — Fidelity  &  Deposit  Co.  of 
Maryland  v.  Libliy  (Neb.)  904. 


Digitized  by 


Google 


1204 


101  NORTHWESTERN  REPORTER. 


I   2.    Riicltts,  powers,  dntlea,  and  UabU- 
Itles. 

Where  public  .ofBcers  act  trithin  the  apparent 
scope  of  their  authority  the  burden  to  prove  an 
excess  of  power  is  on  the  party  asserting  it. — 
Martin  v.  Common  School  Dist.  No.  61,  Meeker 
County  (Minn.)  952. 

I  3.     Iilabllltlea  on  ofioUtl  bands. 

Sureties  on  an  official  bond  are  liable  for  a 
statutory  penalty  incurred  by  their  principal 
^-  taking  illegal  fees. — ^Ecdes  t.  United  States 
Fidelity  &  Guaranty  Oo.  (Neb.)  1023. 

OPENING. 

Judgment,  see  "Judgment,"  {2. 

OPINION  EVIDENCE. 

In  cItU  actions,  see  "BTidence,"  $  9. 

In  criminal  prosecutions,  see  "Criminal  Law," 

OPINIONS. 

Of  courts,  see  "Courts,"  |  1. 

ORDER  OF  PROOF. 

At  trial,  see  "Trial,"  {  4. 

ORDERS. 

For  distribution  of  decedent's  estate,  see  "Ex- 
ecutors and  Administrators,"  §  2. 

Mandamus  to  compel  vacation,  see  "Manda- 
mus," S  2. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

ORDINANCES. 

Mimicipal  ordinances,  see  "Municipal  Corpora- 
tions,^' §§  2,  6,  13. 
Violation  of  as  negligence,  see  "Negligence," 

OVERDRAFT. 

On  banks,  see  "Banks  and  Banking,"  {  2. 

PARENT  AND  CHILD. 

See  "Adoption";  "Bastards";  "Guardian  and 
Ward";    "Infants." 

Custody  of  children  on  divorce,  see  "Divorce," 
I  6. 

Injuries  to  child  from  electricity,  see  "Elec- 
tricity." 

Right  of  jparent  to  vacation  of  judgment  for 
necessaries  furnished  child  during  parent's 
incarceration  for  life,  see  "Judgment,    {  4. 

In  an  action  against  a  father  for  board  of 
his  son,  the  burden  was  on  the  plaintiff  to  show 
that  the  son  was  authorized  to  procure  board 
on  his  father's  credit,  and  that  plaintift  fur- 
nished the  board  relying  upon  the  father's  credit 
alone.— McCrady  v.  Pratt  (Mich.)  227. 

Facts  held  insufficient  to  justify  a  recovery 
against  a  father  for  board  furnished  to  his  son 
after  he  became  of  age. — McCrady  v.  Pratt 
(Mich.)  227. 

Under  Comp.  Laws,  {  440.5,  an  agency  is  im- 
plied authorizing  the  furnishing  of  necessaries 
to  an  abandoned  child  incapable  of  supporting 
himself  on  the  credit  of  his  father.— Finn  v. 
Adams  (Mich.)  .533. 

An  action  will  lie  by  a  father  to  recover  dam- 
ages for  criminal  abuse  of  his  minor  child. — 
Nyman  v.  Lynde  (Minn.)  163. 


PAROL  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  S  8. 
In  criminal  prosecutions,  see  "Criminal  Law,' 
{  4. 

PARTIES. 

Defects  gronnd  for  abatement,  see  "Abatement 

and  Revival,"  i  1. 
Entitled  to  allege  error,  see  "Appeal  and  Er 

ror,"  g  14. 
Entitled  to  notice  of  appeal,  see  "Appeal  and 

Error,"  I  8. 
Interpleading,  see  "Interpleader." 
Persons    concluded   by   judgment,   see    "Jodir- 

ment,"   i   7. 
Rights  and  liabilities  as  to  costs,  see  "Cost!!,'' 

In  oeHon*  by  or  against  partieular  ela—a  <i 

parttet. 
See  "Religions  Societies." 

In  vartUmloT  actum*  or  proceeSSna*. 

See  "QuIeOng  TJtle,"  {  2. 

Collateral  attack  on  judgment,  see  "Jadgmpnt." 
i  5. 

For  determination  of  rights  to  church  propertj, 
see  "Religious  Societies." 

Foreclosure,  see  "Mortgages,"  i  5. 

On  appeal,  see  "Appeal  and  Error,"  §  3. 

On  liquor  dealer's  bond,  see  "Intoxicating  Liq- 
uors." i  1. 

To  parHeuJar  daases  of  conveyawxt,  eontratSt, 

or  transactions. 
See  "Chattel  Mortgages,"  i  3;    "Contract-." 

$§  1,  2;  "Release,"  8  1. 
Contract  of  apprenticeship,  see  "Apprentices." 

{    1.    He'w  parties  and  chance  of  parties. 

A  party  who  voluntarily  Intervenes,  without 
being  substituted  as  defendant  or  notified  to  de- 
fend the  action,  may  voluntarily  dismiss  his  pe- 
tition of  intervention. — Guinn  v.  Iowa  &  St. 
L.  R.  Oo.  (Iowa)  94. 

In  an  action  to  recover  for  breach  of  contract 
to  furnish  materials  for  a  house  by  plaintiff  oo 
lands  of  wife,  the  wife  held  a  necessary  party.— 
Crosby  v.  Scott-Grafit  Lumber  Co.  (Mino-l 
610. 

§   2.    Defects,    objeetlona,    aad     amead- 
ments. 

A  demurrer  to  a  complaint  for  defect  of  pai^ 
ties  is  insufficient,  unless  it  states  specifi<  ;!!!j 
the  defects,  and  names  parties  omitted. — An- 
derson T.  W.  J.  Dyer  &  Bro.  (Minn.)  lOtil. 

PARTITION. 

{    1.    Actions  for  partition. 

Partition  being  required  to  be  in  equity.  hrU, 
that  the  court  may  modify  the  report  of  reftTos 
making  partition. — Shearer  v.  Shearer  (Iowa! 
175. 

Though  no  spot  on  the  part  of  land  allotted  to 
defendant  suits  him  as  a  building  site,  ItiU. 
that  the  land  can  be  partitioned  in  kind  without 
injury  to  his  interest.  —  Shearer  v.  Shearer 
(Iowa)  175. 

Under  Rev.  St  1898,  (  SlOl,  a  widow  in  ex 

elusive  possession  of  homestead  of  deceas.^! 
husband,  and  having  an  unassigned  dower  inter- 
est in  other  real  estate  of  decedent,  held  not 
entitled  to  maintain  partition  suit  against  the 
heirs  of  decedent. — Ullrich  v.  Ullrich  (Wis.1 
376. 

Rev.  St  1898,  f  3101,  relating  to  the  riftfat 
to  maintain  partition  suit  held  affected  t>T 
neither  Laws  1S99,  p.  613,  c  336,  nor  Uws 
1903,  p.  442,  c.  280.  so  as  to  entitle  a  widow 
in   exclusive    possession   of    homestead    of   de- 
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ceased  husband,  and  having  unaislgned  dower 
in  other  ot  decedent's  real  estate,  to  main- 
tain partition  against  heirs  of  decedent — Ull- 
rich V.   Ullrich   (Wis.)  376. 

PARTNERSHIP. 

See  "Joint  Stock  Companies." 

Ripht  to  trial  by  jury  in  suit  for  partnership 
atx-onntioi;,  see  "Jury,"  8  1. 

Special  appearance  in  justice's  coort,  see  "Jus- 
tices of  the  Peace,"  8  2. 

8    1.    Mutual  rlgbts,  duties,  amd  lialiUl- 
ties  of  partners. 

Partner,  after  dissolution  of  partnership, 
held  entitled  to  maintain  replevin  against  co- 
partner, though  the  partnership  business  was 
unsettled,  and  notwithstanding  a  suit  for  ac- 
counting between  them  was  pending. — New- 
berry V.  Gibson  (Iowa)  428. 

Contribution  for  payment  of  partnership 
debts  cannot  be  enforced  until  a  final  settle- 
ment of  the  firm  matters. — Foss  v.  Dawes 
(Neb.)  237. 

8   2.    Rigbti  and  UabUltles  a«  to  third 
persons. 

In  an  action  for  the  price  of  goods  sold  to  de- 
fendants under  a  written  contract,  a  plea  set- 
ting up  a  partnership  and  that  the  agreement 
was  made  by  one  partner  without  authority 
held  to  present  a  good  defense. — Sutton  v.  Web- 
er (Iowa)  775. 

8   3.     Deatlt    of    partner,    and    sarrivlnK 
partners. 

Bonus  secretly  procured  by  widow  and  ad- 
ministrator of  deceased  partner  for  consenting 
to  the  sale  of  partnership  property  held  to  be 
a  firm  asse^  and  to  be  accounted  for  to  the 
firm  as  such.— Comstock  t.  McDonald  (Mich.) 
55. 


8    4.    Dlssolntlon,    settlement,    and    ao- 
eonntlng. 

Under  a  decree  for  an  accounting  between 
partners,  defendant  held  chargeable  with  what 
he  received  from  the  sale  of  certain  timber  prod- 
ucts nt  retail,  and  not  to  have  the  same  charged 
Ht  wholesale  market  value. — ^Hughes  v.  Love 
(.Mich.)  536. 

B>vidence  held  insufficient  to  show  a  final  set- 
tlement of  partnership  matters. — Fosa  v. 
Dawes  (Neb.)  237. 

PART  PERFORMANCE. 

Of  contract,  see  "Contracts,"  8  4. 

PARTY  WALLS. 

A  party  wall  having  been  constructed  with-  ]  Under  contracts,  see  "Damages,"  8  2. 
out  flues  and  bearings  being  requested,  as  pro-  o    <    • 

vided  by  Code,  8  2998.  the  adjoining  lot  owner  i  

held  not  entitled  to  use  the  flues  in  the  wall  I  PENSIONS. 

under    a    contract    whereby    he    purchased    an  I 

undivided  one-halt  of  such  wail. — Kooliieck  v.    Of  retiring  policemen,  see  "Municipal  Corpora- 

Baughn  (Iowa)  8G0.  tions,"  f  3. 


ambiguous,  defendant's  rights  thereunder  were 
not  affected  by  a  resolution  of  its  directors  de- 
claring the  contract  terminated. — Church  v. 
Anti-Kalsomine  Co.  (Mich.)  230. 

PAVING. 

Streets  in  cities,  «ee  "Municipal  C!orporations," 
88  5,  6. 

PAYMENT. 

See  "Accord  and  Satisfaction";    "Compromise 

and  Settlement";    "Tender." 
Recovery  of  money  paid  at  invalid  tax  sale,  see 

"Taxation,"  8  11. 
Subrogation  on  payment,  sec  "Subrogation." 

0/  poitteulor  oIaa«e>  qf  obttgatUma  or  lUUMittea. 

See  "Mortgages,"  8  3. 

Claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  8  1- 

Of  bill  of  exchange  or  promissory  note,  see 
"Bills  and  Notes,'^  8  6. 

Taxes,  see  "Taxation,"  8  7. 

8    1.    Requisites  and  amfBcienoy. 

The  failure  of  a  creditor  to  transmit  for  col- 
lection for  five  days  a  check  drawn  by  a  third 
person  in  payment  of  a  debt  held  to  convert  the 
check  into  an  absolute  payment;  Civ.  Code 
1903,  8  2256,  being  inapplicable.— .Manitoba 
Mortg.  &  Inv.  Co.  v.  Weiss  (S.  D.)  37. 

8    2.    ApplicBtlan. 

Where  there  was  no  direction  as  to  the  appli- 
cation of  payments  on  an  open  rnnning  account, 
the  law  would  apply  them  so  as  to  cancel  the 
oldest  items. — Johnson  v.  Foster  (Iowa)  741. 

Where  payment  is  made  to  a  creditor,  who 
has  more  than  one  demand  against  the  debtor, 
the  creditor  may  apply  It  on  either. — Hawver 
V.  Ingalls  (Minn.)  604. 

8  3.     Pleading,   evidenoe,   trial,   and   r». 
Tlew. 

Evidence  that  defendant  did  not  remember 
having  paid  for  ^oods  which  he  admitted  he 
received  from  plaintiff  held  not  proof  of  pay- 
ment.—R.  K.  Carter  &  Co.  t.  Weber  (Mich.) 
818. 

In  an  action  for  the  price  of  goods  sold, 
evidence  held  to  sustain  defense  of  payment. — 
Hawver  v.  Ingalls  (Minn.)  604. 

8    4.    ReoOTery  of  payments. 

A  payment  on  execution  is  not  a  voluntary 
pa.vment,  though  there  has  been  no  seizure  of 
property. — Gbambliss  v.  Hass  (Iowa)  153. 


PENALTIES. 


PASSENGERS. 

See  "Carriers,"  8  3. 

PATENTS. 

8    1.    Title,  con-reyanees,  and  oontraots. 

A  contract  to  procure  the  assignment  of  cer- 
tain patents  construed  and  held  to  vest  de- 
fendant with  the  nbsolute  ownership  thereof, 
and  not  to  constitute  a  mere  license  to  use  the 
patents  for  a  period  of  five  years. — Church  v. 
Anti-Kalsomine  Co.  (Mich.)  230. 

Where  a  contract  by  which  defendant  became 
the  owner  of  certain  patents  was  clear  and  un- 


PERCOLATING  WATERS. 

See  "Waters  and  Water  Courses,"  8  2. 

PERSONAL  INJURIES. 

See  "Assault  and  Battery,"  8  1;   "Negligence." 

Admissions  as  evidence,  see  "Evidence,"  8  5. 

Amendment  of  pleading,  see  "Pleading,"  8  6. 

Caused  by  defect  in  construction  of  street  rail- 
road, see  "Street  Railroads,"  88  1,  2. 

Caused  by  electricity,  see  "Electricity." 

Election  between  counts,  see  "Pleading,"  8  8. 

Ex:ii:iiiiutiou  Of  witnesses,  see  "Witnesses," 
S   3. 
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Excessive  damages,  see  "Damages,"  5.3.  ' 

Experiments  and  teats  at  trial,  see  "Trial,"  §  3. 

Expert  testimony,  see  "Evidence,"  %  9. 

Harmless  error,  see  "Appeal  and  Error,"  H 
23,  24. 

Instructions  as  to  damagea,  see  "Damages," 
S  4. 

Instructions  in  general,  see  "Trial,"  |§  7-9. 

Pleading  damages,  see  "Damages,"  8  4. 

Snlisenuent  appeals,  see  "Appeal  and  Error," 
§26. 

To  employ^,  see  "Master  and  Servant,"  §§  3-8. 
'To  passenger,  see  "Carriers,"  S  3. 

To  person  on  or  near  railroad  tracks,  see  "Rail- 
roads,"   5   5. 

To  tenant,  see  "Landlord  and  Tenant,"  i  3. 

To  traveler  on  highway,  see  "Hi;.'li\vay8,  S  8; 
"Municipal  Corporations,"  f  12. 

To  traveler  on  highway  crossing  railroad,  see 
"Railroads,"   §  4. 

PHOTOGRAPHS. 

As  evidence  in  action  tor  injury  from  de- 
fective street,  see  "MtJBidpal  Corporations," 
i  12. 

PHYSICIANS  AND  SURGEONS. 

As  expert  witnesses,  see  "Evidence,"  S  9. 
Duplicity  in  indictment  for  professing  to  cure 

disease,  see   "Indictment  and   Information," 

I  1. 
Licensing  of  veterinarians,  see  "Licenses,"  §  1. 
Privileged  communications,"  see  "Witnesses," 

!  2. 
Title  of  statute,  see  "Statutes,"  $  2. 

The  question  whether  a  magnetic  healer  vio- 
lated Code,  I  2r>80,  relating  to  the  practice 
of  medicine,  held  for  the  jury. — State  v.  Ileatli 
(Iowa)   420. 

Code,  I  2r)79,  defining  the  practice  of  medi- 
cine, construed. — State  v.  Heath  (Iowa)  429. 

A  person  without  a  certilicate  to  practice 
medicine  held  to  publicly  profess  to  heal  by 
announcing  his  skill  in  the  art  of  healing,  in 
violation  of  Code.  §  2580,  without  proof  that 
he  actually  undertook  to  treat  any  one. — State 
V.  Heath  (Iowa)  429. 

The  statutes  regulating  the  practice  of  medi- 
cine held  valid. — State  v.  Heath  (Iowa)  429. 

Code,  §  2576,  requiring  an  examination  of 
applicants  for  the  practice  of  medicine,  held 
valid. — State  v.  Heath  (Iowa)  429. 

The  practice  of  medicine  is  a  mere  privilege, 
on  the  exercise  of  which  the  state  may  impose 
such  conditions  as  it  deems  advisable. — State  v. 
Edmunds  (Iowa)  431. 

One  professing  to  cure  diseases  by  a  speci- 
fied i"(>thod  held  a  physician,  within  (3ode,  §§ 
2579-2.")81.  regulating  the  practice  of  medicine. 
State  V.   Edmunds   (Iowa)   431. 

An  indictment  htid  sufficient  under  Code,  { 
2581,  relating  to  the  practice  of  medicine. — 
State  V.  Edmunds  (Iowa)  431. 

Where  the  employment  of  a  physician  is  ter- 
minated, he  may  refuse  to  be  employed  further. 
— ^Tomer  v.  Aiken  (Iowa)  769. 

Failure  of  a  physician  to  efifect  a  cure  in  a 
doubtful  case  liela  to  furnish-  no  evidence  of 
want  of  care  or  skill. — Tomer  v.  Aiken  (Iowa) 
769. 

A  physician  is  not  chargeable  with  neglect  on 
arroiint  of  the  intervals  elapsing  between  his 
visits  where  the  injury  requires  no  attention 
during  the  intervals,  but  is  negligent  where  at- 
tention is  required. — Tomer  v.  Aiken  (Iowa) 
7<i9. 

W^hether  a  physician  is  negligent  In  permit- 
ting certain  intervals  to  elapse  between  calls 


depends  upon  the  custom  in  similar  cases  in 
similar  localities,  and  not  on  the  custom  in  any 
particular   practice. — Tomer   v.    Aiken    (lowat 

The  fact  that  one  of  two  physicians  employed 
to  attend  an  injured  person  was  negligent  in 
not  attendinje;  his  patient  with  sufficient  fre- 
quency was  immaterial  on  the  liabilitr  of  the 
other,  who  was  discharged  from  attention  after 
his  first  call. — ^Tomer  v.  Aiken  (Iowa)  769. 

In  an  action  against  physicians  for  negligent 
treatment  of  a  patient,  a  question  asked  of  .in- 
other  physician  on  medical  ethics  should  have 
been  excluded. — Tomer  v.  Aiken  (Iowa)  769. 

The  fact  that  a  physician  erroneously  diag- 
nosed an  injury  as  a  fracture,  instead  of  as  a 
dislocation,  Jiela  immaterial  on  bis  liability  tar 
negligent  treatment,  where  the  remedy  applied 
was  equally  applicable  to  both  classes  of  in- 
juries.— Tomer  v.  Aiken  (Iowa)  769. 

In  an  action  against  a  physician  for  negli- 
gence, whether  the  injury  treated  was  properly 
diagnosed  or  not  held  a  question  for  the  jary.— 
Tomer  v.  Aiken  (Iowa)  769. 

In  an  action  against  physicians  for  negligent 
treatment  of  a  patient,  the  question  whether 
the  method  adopted  was  proper  was  for  the 
jury. — Tomer  v.  Aiken  (Iowa)  768. 

PLATS. 

Designation  of  streets  and  alleys  In  plat  as 
dedication  thereof,  see  "Dedication,"  t  1- 

PLEA. 

In  criminal  prosecntion,  see  "Oiminal  Law," 

PLEADING. 

Amendment  of,  on  remand  of  action  by  appel- 
late court,  see  "Appeal  and  Error,"  S  27. 

Defect  in,  ground  for  arrest  of  judgment,  see 
"Judgment,"  S  3. 

Harmless  error,  see  "Am)eal  and  Error."  |  21. 

In  justices'  courts,  see  "Justices  of  the  Pead?." 
i  2. 

Necessity  of  motion  for.  new  trial  in  ord«?r  to 
review  rulings  on,  see  "Appeal  and  Error." 
S  7. 

Necessity  of  objections  to,  for  purpose  of  re- 
view, see  "Appeal  and  Error,"  §  5. 

Operation  of  order  opening  default  as  to  service 
of  prior  pleadinp,  see  "Judgment,"  S  2. 

Review  of  discretion  of  court  relating  to  plead- 
ings, see  "Appeal  and  Error,"  §  17. 

Service  with  process,  see  "Process,"  {  1. 

To  sustain  judgment,  see  "Judgment,"  S  1. 

AHegcMoru  as  to  particular  facts,    acts,    or 

tranaadions. 
See  "Damages,"  §  4. 
Deposit  in  escrow,  see  "Escrows." 
Statute  of  limitationB,  see  "Limitatian  of  Ac- 
I     tions,"  i  4. 

I  In  eutlona  by' or  against  pcMKcuIar  eUuses  <^ 

I  parties. 

i  See  "Carriers,"  S  3;  "Corporations,"  S  6;  "Coun- 
ties," §  3;    "Executors  and  Adminiatratora," 

]  8  4;  "Master  and  Servant."  §  8. 
Bailor  and  bailee,  see  "Bailment." 
Stockholders,  see  "Corporations,"  f  4. 

In  particular  actions  or  proceedCnga. 
See  "Ejectment,"  S  2;    "Fraud."   i  2;     "Gar- 
nishment,"  §  4;    "Libel   and   Slander,"   $  3: 
"Negligence,"  g  4;   "Quieting  Tide,"  |  2. 

For  accounting,  see  "Account,"  g  1. 

For   appointment   of   receive   of  corporation. 

see  "Corporations,"  f  7. 
For  breach  of  contract,  see  "Contracts,"  i  5. 
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For  breach  of  contract  for  transporation  of 
passengers,  see  "Carriers,"  |  3. 

For  breach  of  warranty,  see  "SaJes^'  |  7. 

For  enforcement  of  mechanic's  lien,  see  "Me- 
chanics' Liens,"  §  4. 

For  personal  injuries,  see  "Carriers,"  t  8; 
"Master  and   Servant,"  J  8. 

For  possession  of  mortgaged  goods,  see  "Chat- 
tel Mortgages,"  §  3. 

For  price  of  goods  sold,  see  "Sales,"  g  6. 

For  relief  against  judgment,  see  "Judgment," 
i  4. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  account  stated,  see  "Account  Stated." 

On  injunction  bond,  see  "Injunction,"  |  6. 

On  insurance  policy,  see  "Insurance,"  i  11. 

Pleas  in  criminal  prosecutions,  see  "Criminal 
Law,"  I  3. 

To  recover  price  paid  for  goods,  see  "Sales," 
i  7. 

To  restrain  enforcement  of  assessments  tor 
public  improvements,  see  "Municipal  Corpora- 
tions," g  10. 

(    1.    Fonn  and  alleKatlons  In  ceneroL 

A  general  allegation  of  negligence  held  good 
against  a  demurrer. — Chicago,  B.  I.  &  P.  Ry. 
Co.  Y.  O'Donnell  (Neb.)  l<m. 

$   2.    DeolsTation,  complaint,  petition,  or 
statement. 

Under  Rev.  Code  Proc.  g  311,  the  suflBciency 
of  a  complaint  held  not  to  depend  on  the  de- 
mand for  relief  as  arainst  an  attack  mnde  at  the 
trial.— Woodford  v.  Kelley  (S.  D.)  10G9. 

g   3.     Plea   or   answer,   erosa   complaint, 
and  Affidavit  of  defense. 

Defendant  may  set  forth  in  his  answer  vari- 
ous grounds  of  defense,  if  they  are  so  repug- 
nant that,  if  one  is  true,  the  other  is  false. — 
Western  Travelers'  Ace.  Ass'n  v.  Tomson  (Neb.) 
341. 

g   4.     Replication    or    reply    and    anbse- 
qnent  pleadinRS. 

In  action  for  price,  hvld,  that  the  answer  did 
not  State  new  matter  requiring  a  reply. — King 
V.  Burnham  (Minn.)  802. 

Where  an  answer  pleads  a  failure  to  give 
notice,  and  a  reply  pleads  a  failure  and  mat- 
ter in  avoidance,  the  allegation  that  no  notice 
was  given  is  admitted. — Western  Travelers' 
Ace.  Ass'n  y.  Tomson  (Neb.)  341. 

g  5.     Demurrer  or  ezoeption. 

'The  sDmmons  cannot  be  used  for  the  purpose 
of  interpreting  the  complaint  on  demurrer. — 
Bucliham  y.  Hoover  (S.  D.)  28. 

g   6.     Amended  and  supplemental  plead- 
ings and  repleader. 

Demurrers  filed  to  original  answers  may  be 
amended  after  the  filing  of  amended  answers. — 
Wisconsin  Lumber  Go.  v.  Greene  &  W.  Tele- 
phone Co.  (Iowa)  742;  Citizens'  Nat.  Bank  t. 
Same,  Id.;   Security  Bank  v.  Same,  Id. 

The  amendment  of  a  pleading  under  Code,  j 
3641,  held  not  wholly  discretionary  with  the 
trial  court. — Little  v.  Pottawattamie  County 
(Iowa)  752. 

In  an  action  for  the  price  of  corporate  stock, 
a  proposed  amendment  held  not  to  change  the 
cause  of  action,  but  to  be  allowable,  under 
Comp.  Laws,  §  10,268.— Cleveland  t.  Roths- 
child (Mich.)  62. 

An  amendment  to  the  complaint  to  conform 
to  the  facts  should  be  allowed  even  after  judg- 
ment, under  Gen.  St.  1894,  §  5202.  where  the 
defendant  was  not  misled  or  prejudiced. — 
Briggs  T.  Rutherford  (Minn.)  954. 

An  amended  petition,  which  is  only  a  restate- 
ment of  the  charge  in  the  forrtior  pleading,  is 
not  a  departure,  though  the  petition  sounded  in 


'ort  and  the  amendment  alleges  a  contract. — 
Shoemaker  v.  Commercial  Assur.  Co.,  Limited, 
of  London  (Neb.)  335. 

The  practice  of  amending  pleadings  by  in- 
terlineations or  erasures  should  not  be  favored. 
— Western  Travelers'  Ace.  Ass'n  v.  Tomson 
(Neb.)  341. 

Amendment  to  a  complaint  alleging  that  de- 
fendant held  a  train  across  a  street,  blockading 
all  passageways,  and  that  in  attempting  to 
cross  the  track  plaintiff  was,  through  the  neg- 
ligence of  defendant,  injured  permanently,  held 
not  to  state  a  new  or  different  cause  of  action. 
—Chicago,  B.  I.  &  P.  Ry.  Co.  v.  O'Donnell 
(Neb.)  1009. 

g    7.    Slenature  and  verification. 

A  verified  answer  and  counterclaim  cannot  be 
taken  as  true,  because  of  an  unverified  reply. — 
Newbum  v.  Lucas  (Iowa)  730. 

g    8.    Motions. 

Where  a  pleading  is  not  as  specific  as  the  ad- 
verse party  thinks  it  should  ne,  a  motion  to 
hare  it  made  more  specific  is  the  remedy. — 
Newburn  v.  Lucas  (Iowa)  730. 

Where  amended  answers  are  filed,  plaintiffs 
right  to  move  to  strike  such  answers  is  not  to 
be  deemed  waived  becaues  of  the  fact  that  he 
filed  demurrers  to  the  original  answers. — Wis- 
consin Lumber  Co.  v.  Greene  &  W.  Telephone 
Co.  (Iowa)  742;  Citizens'  Nat  Bank  t.  Same, 
Id.;   Security  Bank  v.  Same,  Id. 

Plaintiff  in  action  against  a  city  for  personal 
injuries  from  falls  at  different  intervals  on  de- 
fective sidewalks  held  not  required  to  elect  as 
to  his  cause  of  action. — Watters  v.  City  of 
Waterloo  (Iowa)  871. 

An  objection  to  a  complaint  for  indefiniteness 
should  be  taken  by  motion  before  answer  served, 
and  not  by  objection  at  the  trial  that  the  con- 
tract under  which  plaintifEs'  rights  were  ac- 
quired was  not  specifically  set  forth. — Woodford 
V.  Kelley  (S.  D.)  1069. 

g  9.     Xasnes,  proof,  and  Tarlanee. 

An  objection  to  evidence  as  a  material  vari- 
ance Is  of  no  avail,  unless  it  is  shown  that  the 
variance  misled  the  objecting  party  to  his  preju- 
dice.—Halloran  V.  Holmes  (N.  D.)  310. 

Under  Rev.  Code  Civ.  Proc  g  146,  a  variance 
between  the  complaint  and  the  proof,  not  actual- 
ly misleading  to  the  defendant,  held  immaterial. 
—Woodford  y.  Kelley  (8.  D.)  1069. 

g  lO.  Sefeeta  and  objeetions,  waiver,  and 
aider  by  verdict  or  Judgment. 

Where  the  only  fault  of  a  declaration,  suf- 
ficient to  sustain  a  judgment,  is  that  it  should 
be  more  specific,  held,  that  defendant  should 
demur  to  it,  and  could  not  object  to  admission 
of  any  evidence  under  it. — Thick  v.  Detroit.  U. 
&  R.  Ry.  Co.  (Mich.)  64. 

Where  question  is  presented  for  the  first 
time  after  judgment,  the  complaint  will  be 
upheld  if  a  cause  of  action  is  inferable  from 
the  allegatioas  thereof. — Norton  v.  Wilkes 
(Minn.)  C19. 

Objections  to  specified  portions  of  the  com- 
plaint aa  irrelevant  and  redundant,  not  made 
until  after  answer  and  the  case  had  been  called 
for  trial,  held  waived. — Woodford  v.  Kelley  (S. 
D.)  1069. 

In  a  suit  to  foreclose  as  real  estate  mortgafres 
certain  absolute  conveyances,  the  pleading  of  a 
defendant  considered,  and  held  to  present  the 
issue  as  to  the  extent  of  defendant's  interest, 
and,  if  defective  from  failure  to  designate  it  as 
a  cross-complaint,  the  defect  was  waived  by 
voluntarily  answering  it.— Schneider  v.  Reed 
(Wis.)  0S2. 
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PLEDGES. 

Of  corporate  stock,  liability  of  pledgee  to  as- 
Bessment,  see  "Corporations,"  |  3. 

The  law  will  not  permit  the  pledgee  to  incur 
an  unreasonable  expense  in  maintaining  and 
keeping  available  the  pledge. — Iowa  Nat.  Bank 
V.  Cooper  (Iowa)  459. 

Pledgee  of  stock  as  collateral  security  heJd 
not  entitled  to  use  proceeds  of  sale  thereof, 
otherwise  than  to  apply  on  note  for  which  it 
stood  as  security. — Iowa  Nat  Bank  t.  Cooper 
(Iowa)  459. 

POLICE. 

Id  cities,  see  "Municipal  Ctorporations,"  {  3. 

POLICY. 

•  Of  insurance,  see  "Insurance."    ' 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

POLLUTION. 

Of  water  course,  see  "Waters  and  Water 
Courses,"  §  1. 

POSSESSION. 

See  "Adverse  Possession." 
Of  demised  premises,  see  "Landlord  and  Ten- 
ant," a  3, 4. 

Of  mortgaged  goods,  see  "Chattel  Mortgages," 

POWERS. 

Of  sale  in  mortgage,  see  "Chattel  Mortgages," 
I  6;   "Mortgages,"  §  4. 

PRACTICE. 

Procedure  of  particular  courts,  see  "Courts." 
Prosecution  of  actions  in  general,  see  "Action," 
8  3. 

rn  particular  dvtt  acUmu  or  proceedings. 

See  "Account,"  I  1;  "Contempt,"  §  1;  "Di- 
vorce," I  3;  "Ejectment";  "Habeas  Corpus," 
{  2;  ''Interpleader"-;  "Mandamus,"  g  3;  "Re- 
plevin." 

Accounting  by  executor  or  administrator,   see 

.  "Executors  and  Administrators,"  g  5. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," §  3. 

ParOciular  jnwxedings  in  action*. 

See  "Abatement  and  Revival";  "Appearance"; 
"Bail."  5  1;  "Continuance";  "Costs";  "Dam- 
ages," I  4;  "Depositions";  "Dismissal  and 
Nonsuit  ;  "Evidence";  "Execution";  ".Tude- 
nient";  "Jury";  "Limitation  of  Actions"; 
"Parties";  "PJeading";  "Process";  "Trial"; 
"Veiuie." 

Verdict,  see  "Trial,"  {  12. 

ParHciUar  remedies  In  or  tnddent  to  actions. 

See  "Attachment";  "Garnishment";  "Injunc- 
tion";   "Receivers";    "Tender." 

Search  warrant,  see  "Searches  and  fpiziires." 

Procedure  in  criminal  prosecutions. 
See  "Criminal  Law";   "Extradition." 
Bastardy  proceedings,  see  "Bastards,"  {  3. 

Procedure  in  exercise  of  special  jurisdictions. 

In  admiralty,  see  "Admiralty." 

In  equity,  see  "Equity." 

In  jvisticcs'  courts,  see  "Justices  of  the  Peace," 


ProceduTie  on  review 
See   "Appeal  and  Error";    "Certiorari."    §   1: 
"Exceptions,     Bill     of;    "Justices     of     tbe 
Peace,"  i  3;   "New  Trial." 

PREFERENCES. 

Effect    of     proceedings     in    bankruptcy,     ^~ 
"Bankruptcy,"  g  2. 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  gg  19-24. 

PRELIMINARY  EXAMINATION. 

On  criminal   charge,  see  "Criminal  Law,"  H 
2,4. 

PRELIMINARY  INJUNCTION. 

See  'Injunction,"  {  4. 

PRESCRIPTION. 

Acquisition  of  easement,  see  "Easements."  $  1. 
Ac(iuisition    of    rights,    see    "Adverse   Pot-Le- 
sion," {  1. 

PRESENTMENT. 

Of  bill  or  note,  see  "Bills  and  Notes."  g  5. 
Of  claims  against  estate  of  decedent,  see  "i-^- 
ecutors  and  AdminiBtrators,"  g  1. 

PRESUMPTIONS. 

In  action  for  defamation,  see  "IJbel  and  Slaa- 

der,"  g  3. 
In  actions  for  personal  injuries,   see   "Master 

and  Servant,"  g  8. 
In  civil  actions,  see  "Evidence."  g  2. 
On  appeal  or  error,  see  "Appeal  and  Error,"  | 

10;    "Criminal  Law,"  g  iK 


PRICE. 

Of  goods  sold,  see  "Salea,"  gg  1,  4,  8,  7. 

PRIMARY  ELECTIONS. 

See  "Elections,"  g  1. 

PRINCIPAL  AND  AGENT. 

"Brokers"; 


'Tac 


See  "Attorney  and  OUent" 

tors." 

Admissions  by  agent,  see  "Evidence,"  i  5. 
Agency  of  partner  for  firm,  see  "Partnership." 

§2. 
Corporate  agents,  see  "Corporations,"  gf  5.  »5. 
Insurance  agents,  see  "Insurance,"  g  3. 
Payee  of  note  as  agent  of  assignee,  see  "Bi!!$ 

and  Notes,"  g  4. 

i    1.    Matnsl  rlclita,  Antlea.  amd  lUbiU. 
ties. 

A  written  contract  between  principal  acil 
agent  that  the  contract  should  not  be  chan- 
(jed,  unless  in  writing,  *rW  not  to  prevent  » 
verbal  contract  by  which  the  agent  should  re- 
ceive commissions  for  selling  machinery  n-it 
provided  for  in  the  original  contract. — Shook  v. 
Marion  Mfg.  Co.  (Mich.)  657. 

Where  the  a^ent  obtained  possession  and  sn!<] 
property  in  violation  of  the  terms  on  whii-h 
such  sales  were  authorized,  held  that  an  ait^ii 
for  conversion  would  lie. — Chase  v.  Bask<Tv..> 
(Miun.)  300. 
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Question  whether  a  principal  has  waived 
/lale  by  agent  without  authority  held  for  the 
jury.— -Chase  v.  Baskerville  (Minn.)  950. 

I   2.    Rights  and  UabiUtie*  m  to  tUrd 
persons. 

Fact  toat  an  agent  had  power  to  Bell  his 
principal's  land  held  not  to  estop  principal  from 
claiming  ownership  of  other  lands,  though  the 
agent  had  denied  that  he  was  such  owiler. — 
Iowa  Railroad  Land  Co.  v.  Fehring  (Iowa)  120. 

In  selling  worthless  corporate  stock  through 
an  agent,  the  principal  is  charged  with  the 
knowledge  of  the  agent  making  the  false  rei>- 
resentations  as  to  the  value  of  the  stock. — 
Campbell  v.  Park  (Iowa)  861. 

Personal  property  bought  by  an  agent  for 
his  principal  with  the  principal's  money  can- 
not be  sold  to  an  innocent  purchaser  so  as  to 
convey  title. — Gussner  v.  Hawks  (N.  D.)  898. 

PRINCIPAL  AND  SURETY. 

See  "Bail";    "Guaranty";    "Indemnity." 

Admissions  by  principal,  see  "Evidence,"  {  5. 

Liabilities  of  sureties  on  bonds  in  legal  pro- 
ceedings, see  "Injunction,"  §  0. 

Liabilities   on  bonds  lor   performance   of  du- 
ties of  trust  or  office,  see  "Officers,"  J  3. 

Res  gestae  in  action  against  surety,  see  "Evi- 
dence," }  3. 
'  Subrogation  of  surety  to  rights  against  prin- 
cipal, see  "Subrogation." 

Sureties  on  bond  on  appeal  from  justice,  see 
".Justices  of  the  Peace,"  {  3. 

8    1.    Creation  and  ezlatenoe  of  relation. 

A  purchaser  of  a  firm's  business,  having 
assumed  a  firm  debt  to  defendant,  held  to 
have  become  the  principal  debtor,  with  the  firm 
as  surety  only. — Malanaphy  v.  Fuller  &  John- 
son Mfg.  Co.  (Iowa)  640. 

S   2.    Natnre   and  extent  o<  liability  of 

surety. 

Under  Code,  §|  1731,  1782,  stockholders  of 
insurance  company  held  not  personally  liable 
on  a  stock  assessment,  bo  that  mere  sureties 
on  a  note  for  the  security  of  which  the  princi- 
pal had  deposited  insurance  company  stock  as 
collateral  could  not  be  subjected  to  a  personal 
liability  for  an  assessment  on  the  stock. — Iowa 
Nat.  Bank  v.  Cooper  (Iowa)  459. 

Where  the  secretary  of  a  corporation  gave  a 
bond,  his  sureties  assumed  their  obligation 
thereunder  with  reference  to  the  articles  and  by- 
laws.— Danvers  Farmers'  Elevator  Co.  v.  John- 
son (Minn.)  492. 

Where  the  secretary  of  a  corporation  gave  a 
bond,  his  sureties  held  liable  on  the  bond,  though 
he  retained  the  office  for  four  months  after  the 
term  for  which  he  was  elected  expired,  and 
was  in  default  for  moneys  appropriated  during 
such  time. — Danvers  Farmers  Elevator  Co.  v. 
Johnson  G^inn.)  492. 

A  bond  to  secure  renewal  notes  held  not  to 
require  the  obligee  to  give  further  renewals. — 
Haney  School  Furniture  Co.  v.  Medary  (Wis.) 
929. 

I  3.     Dlsoharge  of  snrety. 

Where  a  surety  agreed  to  be  regarded  as  a 
principal,  as  between  himself  and  the  creditor, 
extensions  of  time  of  payment  would  not  re- 
lease him  from  liability. — Merchants'  Nat 
Bank  v.  Murphy  (Iowa)  441. 

A  written  agreement  by  the  surety  to  be  re- 
garded as  a  principal  hfUl  not  limited  by  an- 
other clause  of  the  agreement  consenting  to 
an  extension  of  time  of  payment. — Merchants* 
Nat.  Bank  v.  Murphy  (Iowa)  441. 

Release  of  one  of  the  meinhors  of  a  firm, 
which  w.nf  the  prin«'ipal  debtor  to  defendant, 
hrld  to  disi'hui'»:e  the  members  of  another  firm. 


w: 


which  was  a  mere  snrety. — Malanaphy  v.  Ful- 
ler &  Johnson  Mfg.  Co.  (Iowa)  640. 

A  bond  given  in  connection  with  a  note  and 
collateral  mortgage  considered,  and  held,  that  a 
release  of  the  principal's  property  from  attach- 
ment released  the  surety  on  the  bond,  note,  and 
mortgage  to   the  extent   of  the   value  of  the 

roperty   released.  —  National    Surety    Co.    v. 

"alker  (Iowa)  780. 

I   4.     Remedies  of  creditors. 

On  failure  of  a  secretary  of  a  corporation  to 
account  for  funds  received,  accompanied  by  a 
disappearance  of  the  books  of  account  and  the 
absconding  of  the  secretary,  no  demand  on 
the  sureties  was  necessary  before  an  action  on 
the  bond. — Danvers  Farmers'  Elevator  Co.  v. 
Johnson  (Minn.)  492. 

Action  held  to  lie  on  the  bond  of  secretary 
of  corporation  for  a  breach  thereof. — ^Danvers 
Farmers'  Elevator  Co.  v.  Johnson  (Minn.)  492. 

In  an  action  on  the  bond  of  the  secretary  of 
a  corporation,  the  articles  of  incorporation  and 
the  by-laws  held  admissible  in  evidence. — Dan- 
vers Farmers'  Elevator  Co.  t.  Johnson  (Minn.) 
492. 

In  an  action  on  the  bond  of  the  secretary  of 
a  corporation,  evidence  held  to  justify  a  hold- 
ing that  moneys  equal  to  the  amount  of  the 
bond  came  into  the  hands  of  the  secretary  and 
were  not  accounted  for  by  him. — Danvers 
Farmers'  Elevator  Go.  v.  Johnson  (Minn.)  492. 

I  §   5.    Rights  and  remedies  of  snrety. 

I  A  surety  may  waive  his  rights  as  such,  and 
make  himself  a  principal,  as  between  himself* 
and  the  creditor. — ^Merchants'  Nat.  Bank  v. 
Murphy  (Iowa)  441. 

PRIORITIES. 

Of  claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  S  1. 

Of  liens  of  corporation  on  stock,  see  "Corpora- 
tions," 8  3. 

Of  mechanics'  liens,  see  "Mechanics'  IJens,"  8 
3. 

Of  mortgages,  see  "Chattel  Mortgages,"  |  2; 
"Mortgages,^' J  2. 

Of  taxes,  see  "Taxation,"  8  «. 


PRISONS. 

Under  Code  Cr.  Proc.  1903,  88  724,  730,  732, 
where  the  services  of  a  jailer  are  necessary, 
the  sheriff  is  entitled  to  compensation,  to  be 
fixed  by  the  county  commissioners. — Plunkett 
V.  Lawrence  County  (S.  D.)  35. 

County  commissioners,  having  allowed  $75 
per  month  to  a  sheriff  for  necessary  jailer's 
services  for  three  years,  held  not  entitled  to 
refuse  to  allow  such  sum  for  past  services  of 
the  jailer,  in  the  absence  of  notice  that  it  would 

,  refuse  to  further  make  such  allowance. — Plunk- 

I  ett  y.  Lawrence  County  (S.  D.)  35. 

'  PRIVATE  NUISANCE 

See  "Nuisance,"  8  1. 

PRIVATE  ROADS. 

Rights  of  way,  see  "Easements." 

PRIVATE  SCHOOLS. 

See  "Schools  and  School  Districts,"  8  1. 

PRIVILEGE. 


Of  witness  as  to  testimony,  see  "Witnesses," 
8  3. 
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PRIVILEGED  COMMUNICATIONS. 

Defamatory   communications,   see   "Libel   and 

Slander,"  §  2. 
Disclosare  b7  witness,  see  "Witnesses,"  {  2. 

PROBATE. 

Of  will,  see  "Wills,"  $  4. 

PROBATE  COURTS. 

See  "Courts,"  {  3. 

Reriew  of  decisions  of,  see  "Appeal  and  Er- 
ror," t  2. 

PROCEEDS. 

Of  insurance  policy,  see  "Insurance,"  {  10. 

PROCESS. 

Resistance  or  obstruction,  see  "Obstructing 
Justice." 

In  particular  actions  or  proceedings. 
See  "Attachment,"  §  1. 
On  appeal,  see  "Appeal  and  Error,"  {  8. 

ParUoular  forms  of  torits  or  other  process. 

See  "Execution";  "Garnishment";  "lujunc- 
tion";  "Mandamus";  "Quo  Warranto";  "Re- 
plevin." 

Search  warrant,  see  "Searches  and  Seizures." 

.  Process  in  special  jurisdiction*. 

See  "Justices  of  the  Peace,"  i  2. 

I    I.    Service. 

Under  Comp.  Laws,  §  9985,  held  that,  where 
suit  is  commenced  by  declaratiuu,  it  is  not  nec- 
essary that  the  copy  served  should  bear  an  in- 
dorsement of  tiliDgf  by  the  clerk. — Michigan 
Buggy  Co.  ▼.  Smallegan  (Mich.)  62. 

Proof  that  a  summons  was  published  for  six 
successive  weeks  in  a  weekly  newspaper  suf- 
ficiently shows  a  publication  onre  a  week  for 
six  successive  weeks. — McHenry  v.  BracUn 
(Minn.)  960. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  "Intoxi- 
cating Liquors." 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  loss  insured  against,  see  "Insurance,"  |S  9, 
Of  service  of  process,  see  "Process,"  1 1. 

PROPERTY. 

See  "Animals";  "Crops":  "Improvements"; 
"Log.s  and  Logging";  "Mines  and  Minerals"; 
"Trade-Marks  and  Trade-Xames." 

Abandonment,  see  "Abandonment." 

Adverse  possession,  see  "Adverse  Posses- 
sion." 

Constitutional  guaranties  of  rights  of  proper- 
ty, see  "Gonstitntional  I^w,"  §  4. 

Dedication  to  public  iijic.  see  "Dedication." 

Defense  of,  justification  for  assault,  see  "As- 
sault and  Battery,"  S  !• 

Escheat,  see  "Escheat." 

Estates,  see  "Estates." 

Of  reliKious  society,  see  "Religious  Societies." 

Protection  of  rights  of  property  by  injunction, 
see  "Injunction,"  §  2. 

TakiiiR  for  public  use,  see  "Eminent  Do- 
main." 


PROSECUTION. 

See  "Disorderly  House." 

PROVINCE  OF  COURT  AND  JURY. 

In  dril  actions,  see  "Trial,"  {  7. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 
"Damages,"  {  1. 

Of  injuries  from  fall  on  sidewalk,  see  "Munic- 
ipal Corporations,"  §  12. 

Of  injury,  see  "Negligence,"  §  2. 

PUBLICATION. 

In  official  newspapers,  see  "Newspapers." 
Of  process,  see  "Process,"  §  1. 

PUBLIC  DEBT. 

See  "Counties,"  {  2;  "Municipal  Corporations." 
i  13. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  "Uonicipal  Corpora- 
tions," f  §  5-10. 


PUBLIC  LANDS. 

Constructive  trust  in  rights  in  public  land,  see 

"Trusts,"  §  1. 
Mineral  lands,  see  "ilines  and  Minerals,"  i  1. 

{  1.  SoTTey  and  disposal  of  Immda  of 
United  States. 
A  husband's  contract  to  give  his  wife  ene- 
half  of  all  property  he  should  acquire  held  n-' 
objectionable,  in  so  far  as  it  affected  a  timUr 
culture  claim  subsequently  entered,  as  in  con- 
travention of  the  federal  laws. — McElhaney  t. 
McElhaney  (Iowa)  90. 

Time  when  limitations  begin  to  run  again<: 
a  railway  company  claiming  land  under  a  f«-:- 
eral  land  grant  determined. — Iowa  Railroid 
Land  Co.  v.  Fehring  (Iowa)  120. 

The  president  of  an  incorporated  town  mij 
convey  the  land  held  by  him  in  trust  for  the  oc- 
cupants, without  the  town  authorities  joioing 
in  the  deed  or  authorizing  its  execution.— 
Thomas  v.  Wilcox  (S.  D.)  1072. 

(   2.    Disposal  of  laads  of  the  states. 

Where  ties  were  cut  from  state  lands  by  i 
trespasser,  a  purchaser  from  the  trespasser  b^^ 
fore  the  ties  were  seized  by  the  state  acquirt^: 
no  title  as  against  a  purchaser  from  ti>«  atiLU- 
— Raber  v.  Hyde  (Mich.)  61. 

PUBLIC  NUISANCE. 

See  "Nuisance,"  S  2- 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  i  2. 

PUBLIC  SQUARE. 

See  "Municipal  Corporations,"  {  8. 

PUBLIC  USE. 

Dedication  of  pronerty,  see  "Dedlcati<tti."* 
Taking  property  for  public  use,  see  "Kmincat 
Domain." 
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PUNISHMENT. 

See  "Criminal  Law,"  g  16. 
Fines,  see  "Fines." 

For  obstructing  justice,  see  "Obstrncting  Jus- 
tice." 


PUNITIVE  DAMAGES. 

It  and  battery,  see  "Assaul 

QUANTUM  MERUIT. 


For  assault  and  battery,  see  "Assault  and  Bat- 
tery," g  1. 


See  "Work  asd  I^bor." 

QUASHING. 

Indictment  or  Information,  see  "Indictment  and 
Information,"  I  2. 

QUESTIONS  FOR  JURY. 

In  dvil  actions,  see'  "Trial,"  S  6> 

QUIETING  TITLE. 

Estoppel  by  deed,  application  in  action  to  quiet 
title,  see  "EstoppeV"  $  1. 

Issue  as  to  escrow  in  action  to  quiet  title,  see 
"Escrows." 

Persons  concluded  by  judgment,  see  "Judg- 
ment," S  7. 

Testimony  as  to  trnnsnctions  with  persons  since 
deceased,  see  "Witnesses,"  g  2. 

Vacation  of  default  judgment,  see  "Judgment," 
g2. 

i    1.    Slsbt  of  aotiom  and  defenses. 

The  provision  of  Code,  g  4184,  that  plaintiff 
must  recover  on  the  strength  of  his  own  title, 
has  no  application  to  an  action  to  quiet  title. 
— English  V.  Otis  (Iowa)  293. 

f   2.    Proeeedlziss  and  relief. 

In  ejectment  against  a  married  woman,  a  de- 
fense, based  on  the  invalidity  of  her  deed,  be- 
cause her  husband  did  not  join,  is  not  available, 
unless  pleaded.— Jasper  County  v.  Sparham 
(Iowa)  134. 

A  decree  quieting  title  has  no  more  effect 
than  a  conveyance  of  the  same  date. — Jasper 
County  T.  Sparham  (Iowa)  134. 

One  who  has  conveyed  ail  his  interest  in  lacl 
hf  not  a  necessary  party  to  an  action  to  quiet 
title. — Ctinningham  v.  Cunningham  (Iowa)  470. 

The  relief  authorized  by  Gen.  St.  1894,  gg 
5267,  5842,  from  a  judgment  taken  through 
mistake  or  excusable  neglect,  or  by  a  minor  wiui- 
in  two  years  from  becoming  of  age,  held  to 
apply  to  actions  to  determine  adverse  claims 
to  real  estate. — Hoyt  v.  Lightbody  (Minn.)  304. 

In  an  action  to  determine  adverse  claims, 
a  finding  terminating  and  removing  cloud  held 
sustained  by  the  evidence. — Eltchette  v.  Vic- 
toria Land  Co.  (Minn.)  655. 

Where  the  court  found  the  ultimate  facta  at 
issue,  it  was  not  required  to  find  on  matters 
of  evidence. — Fitcbette  v.  Victoria  Land  Co. 
(Minn.)  655. 

Petition  held  to  state  sufficient  facts  to  con- 
stitute a  cause  of  action  in  quia  timet. — O'Neal 
V.  Believue  Imp.  Co.  (Neb.)  1028. 

In  an  action  to  establish  ownership  of  land, 
which  the  complaint  alleges  defendant  holds  as 
security  for  a  debt,  proof  that  defendant's 
apparent  title  is  a  passive  trust  hehl  not  a 
variance. — Ilalloran  v.  Holmes  (N.  D.)  310. 

Laws  1003,  p.  2.d5,  c.  194.  held  to  afford  a  cu- 
ninlntive  remedy  for  the  qtiietins  of  title  to  real 
property  to  that  provided  by  Rev.  Code  Civ. 
Proc.  c.  29,   80  that  a   complaint   which   was 


sufficient  under  chapter  29  was  not  objection- 
able for  failure  to  comply  with  Laws  1903,  p. 
256,  c.  194,  g  3.— Buckham  v.  Hoover  (S.  D.) 
28. 

Documentary  evidence,  though  insufficient  to 
prove  a  title  deraigned  from  the  United  States, 
held  admissible  to  show  the  exact  location  of 
the  premises  occupied  by  plaintiff  under  a  claim 
of  ownership. — Weeks  v.  Granmer  (S.  D.)  32. 

Proof  of  actual  possession  of  the  premises 
held  to  warrant  a  recovery  as  against  a  defend- 
ant who  failed  to  establish  any  title  in  himself. 
— Weeks  v.  Cranmer  (S.  D.)  32. 

The  objection  to  the  admission  in  evidence  of 
a  deed  to  a  corporation  as  grantee  is  without 
merit,  where  a  properly  certified  copy  of  the 
articles  of  incorporation  of  the  company  is  also 
in  evidence. — Thomas  v.  Wilcox  (8.  D.)  1072. 

On  an  issue  as  to  the  ownership  of  certain 
real  estate,  assignments  of  mortgages  on  the 
property  to  plaintiff  were  properly  excluded. — 
Harmon  v.  Goggins  (S.  D.)  10^. 

In  an  action  to  determine  ownership  of  certain 
land,  a  judgment  in  favor  of  defendant  held 
proper. — Harmon  v.  Goggins  (8.  D.)  1088. 

QUO  WARRANTO. 

g    1.    Natnre  and  groands. 

The  remedy  to  set  aside  a  franchise  fraud- 
ulently granted  held  in  quo  warranto  at  the 
suit  of  the  state. — Clark  v.  luterstate  Inde- 
pendent Telephone  Co.  (Neb.)  977. 

RAILROADS. 

Se«  "Street  Railroads." 

Acquisition  of  tights  under  power  of  eminent 
domaiu,  see  "Eminent  Domain,"  g  3. 

As  employers,  see  "Master  and  Servant." 

Carriage  of  goods  and  passengers,  see  "Car- 
riers." 

Excessiveness  of  punishment  for  placing  ob- 
structions on  tracks,  see  "Criminal  Law,"  g 
16. 

Grants  of  land  in  aid,  see  "Public  Lands,"  g  1. 

Liability  for  flowage  of  land  by  negligent  con- 
struction of  bridge,  see  "Waters  and  Water 
Courses,"  g  3. 
!  Taxation  of,  see  "Taxation,"  g  8. 
j  Title  of  statute,  see  "Statutes,"  g  2. 

g    1.    Oonstrnotlon,      malntenanee,      wad 
egnlpment. 
1     Under  Code  1873,  g  1268,  railroad  held  not 

required  to  construct  grade  crossings  for  per- 
'  sons  owning  land  on  both  sides  of  the  railroad. 

— Guinn  v.  Iowa  &  St.  L.  R.  Co.  (Iowa)  94. 

Where  a  railroad  company  outside  the  limits 
of  a  city  or  a  town  has  established  a  flag  sta- 
tion with  office,  corn  cribs,  etc.,  for  public  use, 
it  is  not  bound,  under  Cobbey's  Ann.  St.  1903, 
c.  47,  J  10,020,  to  fence  its  road.— Chicago,  B. 
&  Q.  Ry.  Co.  V.  Seveek  (Neb.)  981. 

Failure  to  fence  station  grounds  is  excusable 
only  to  an  extent  sufficient  to  afford  the  public 
and  the  railroad  company  necessary  facilities. — 
Chicago,  B.  &  Q.  Ry.  Co.  v.  Seveek  (Neb.)  981. 

(  2.     Indebtedness,  seenrltles,  liens,  and 
mortgages. 

Where  junior  lienholders  had  not  been  made 
parties  to  a  suit  to  foreclose  certain  railroad 
liens,  in  which  the  r.iilroad's  ri^ht  to  redeem 
had  become  bnrred,  such  junior  incumbrancers 
were  only  entitled  to  a  decree  fixing  a  time 
within  which  they  were  entitled  to  redeem. — 
Crouch  V.  Dakota,  W.  &  M.  R.  R.  Co.  (S.  D.) 
722. 

Objections  to  the  confirmation  of  an  execution 
sale  of  railroad  proi>erty  hy  junior  lienholders, 
based  on  the  theory  that  at  tlio  time  of  the  sale 
the  railroad  had  no  title  to  the  property,  held 
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nntenable. — Crouch  t.   Dakota,   W.   &  M.   B. 
R.  Co.  (S.  D.)  722. 

An  objection  that  the  property  of  a  railroad 
company  ■was  erroneously  directed  to  be  sold 
by  the  sheriff,  instead  of  the  receiver,  should  be 
raised  by  objection  to  the  judgment,  and  not  to 
the  order  confirming  the  sale. — Crouch  v.  Da- 
kota. W.  &  M.  R.  R.  Co.  (S.  D.)  722. 

Holders  of  railroad  liens,  having  acquired  the 
le^al  title  by  foreclosure,  held  entitled  to  main- 
tain a  bill  of  strict  foreclosure  to  cut  off  the 
right  of  junior  incumbrancers  to  redeem. — 
Crouch  T.  Dakota,  W.  &  M.  R.  R.  Co.  (S.  D.) 
722. 

Under  Rev.  Code  Civ.  Proc.  SS  698,  706,  it 
was  proper  for  a  decree  foreclosing  railroad 
Heps  to  embrace  the  right  of  way  and  all  fran- 
chises and  privilcRes  incident  to  the  ownershiti 
of  the  entire  property. — Crouch  v.  Dakota,  W. 
&  M.  R.  R.  Co.  (S.  D.)  722. 

5  3.    Opevatloa  —  Statntorr,    msiil«ipal« 

and  offlolol  reKnlatloms. 

Code,  §  2072,  does  not  reijuire  railroads  to 
blow  whistles  within  city  limits,  in  the  ab- 
sence of  ordinance;  bnt  the  bell  should  be 
rung  60  rods  before  reaching  a  street  cross- 
ing.— Golinvnux  v.  Burlington,  O.  R.  &  N.  B. 
Co.   (Iowa)  465. 

An  information  for  placing  an  obstruction  on 
a  steam  railroad  track,  in  violation  of  Rev.  St. 
1888,  {  4380,  held  sufficient— State  t.  Bisping 
(Wis.)  359. 

The  willful  placing  of  an  obstruction  on  a 
railroad  track  held  to  constitute  a  completed 
offense,  within  Rev.  St.  1898,  |  4386,  regard- 
less of  whether  done  with  intent  to  prevent  the 
safe  running  of  trains  or  to  endanger  haman 
life.— State  v.  Bisping  (Wis.)  359. 

{  4.    ^—  Aooldemt*  at  oroaalne*. 

In  an  action  for  injuries  at  a  crossing,  the 
failure  of  the  railroad  to  ring  a  bell,  as  re- 
quired by  Code,  {  2072,  and  other  facts,  held 
to  make  a  case  for  the  jury  on  the  issue  of 
negligence. — Golinvaux  v.  Borlingtou,  C.  R.  & 
N.  R.  Co.  ffowa)  465. 

In  an  action  against  a  railroad  for  Injuries 
sustained  at  a  street  crossing  in  the  suburbs 
of  a  city,  evidence  held  to  snow  contributory 
negligence  on  the  part  of  the  person  injured. — 
Oolinvaux  y.  Burlington,  a  R.  &  N.  R.  Co. 
(Iowa)  465. 

The  running  of  a  train  at  a  rate  of  00  miles 
an  hour  in  the  suburbs  of  a  city  is  not  of  itself 
negligence,  but  is  to  be  considered  on  the  ques- 
tion of  negligence. — Golinvaux  v.  Burlington, 
C.  R.  &  N.  R.  Co.  (Iowa)  465. 

It  is  the  duty  of  one  approaching  a  railroad 
crossing,  where  the  view  is  obstructed,  to  take 
precautions  to  ascertain  whether  a  train  is 
coming. — Golinvaux  t.  Burlington,  O.  R.  &  N. 
R.  Co,  (Iowa)  465. 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, the  presumption  of  due  care  arising  from 
the  instinct  of  self-preservation  held  not  avail- 
able, where  the  facts  are  shown  by  direct  evi- 
dence.—Golinvaux  v.  Burlington,  0.  R.  &  N. 
R.  Co.  (Iowa)  46.5. 

Evidence  examined,  and  held  insufficient  to 
sustain  a  judgment  for  plaintiff  in  au  action 
for  injuries  at  a  railroad  crossing. — Chicago,  B. 

6  Q.  B.  Co.  T,  Roberts  (Neb.)  2, 

i  5.     ^—  Imjazles  to  persona  on  or  near 
traoki. 

A  licensee,  while  crossing  railroad  tracks 
laid  in  an  alley  between  packing  house  build- 
ings, held  not  guilty  of  contributory  negligence 
as  a  matter  of  law. — Booth  v.  Union  Terminal 
Ry.  Co.  (Iowa)  147. 

An  employ^  at  a  packing  house,  with  the 
buildings  on  both  sides  of  railroad  tracks,  held 


a  licensee,  and  not  a  trespasser,  in  crossing  t'.  t 
tracks  between  such  buildings. — Booth  r.  L'ni'-a 
Terminal  Ry.  Co.  (Iowa)  147. 

In  an  action  for  death  of  a  railroad  contractor 
by  being  struck  by  a  train,  the  railroad  com- 
pany held  not  guilty  of  negligence  in  failing  ta 
give  warning  of  the  train's  approach  by  wbist'e 
or  bell. — Carpenter  t.  Chicago,  B.  I.  &  P.  R}- 
Co.  (Iowa)  758. 

In  an  action  for  death  of  a  railroad  eontra't- 
or,  the  railroad  company  held  not  guilty  of  neg- 
ligence in  failing  to  slow  down  trains  at  tie 
point  in  question. — Carpenter  t.  Chicago,  R.  1. 
&  P.  Ry.  Co.  (Iowa)  758. 

In  an  action  for  death  of  a  railroad  con- 
tractor, evidence  of  a  promise  of  defendant'* 
train  dispatcher  and  telegraph  operator  to  re- 
quire trams  to  slow  down  at  the  point  whiTc 
the  work  was  being  prosecuted  held  properlj 
disallowed. — Carpenter  t.  Chicago,  R.  1.  &  P. 
By.  Co.  (Iowa)  768. 

A  railroad  company  held  liable  for  the  killine 
of  a  trespasser  by  a  train,  though  the  conduct 
of  the  trainmen  was  not  willful  and  wanton. — 
Gregory  v.  Wabash  R.  Co.  (Iowa)  761. 

Whether  the  engineer,  in  failing  to  sonnl 
whistle  after  discovering  a  child  two  years  oM 
on  the  track,  was  negligent,  held  a  qut-stiou 
for  the  jury.— Gregory  v.  Wabash  R.  Co.  (Iowa  i 
761. 

Evidence  held  admissible  to  show  that  the  en- 
gineer of  a  train,  which  killed  a  child  t^espa^s- 
ing  on  the  track,  saw  her  sooner  than  he  i<~ 
tined  that  he  did.— Gregory  v.  Wabash  R.  Cv. 
(Iowa)  761. 

In  an  action  for  injuries  received  on  the  track 
of  defendant,  verdict  for  defendant  held  nroix-r- 
ly  directed  because  of'  contributory  negli|;en.-« 
of  plaintiff. — Gallagher  v.  Northern  Pac.  Ky. 
Oo.  (Minn.)  942. 

I  0.     •—  lajnries  to  animals  oa  or  near 
tracks. 

It  is  the  locality  where  animals  pass  on  to 
the  right  of  way  that  determines  the  liability  ■•( 
a  railroad  company  as  to  failure  to  fence. — X'bi- 
cago,  B.  &  Q.  Ry.  Co.  t.  Sevcek  (Neb.)  981. 

Where  a  right  of  way  was  private  property 
on  which  the  public  would  be  trespassers,  the 
railroad  company  is  liable  for  failure  to  fence 
as  required  by  Cobbey's  Ann.  St.  c.  47,  I  10.031. 
—Chicago,  B.  &  Q.  By.  Co.  t.  Seycek  (Xeb.) 

Vol* 

I  7.     nres. 

I     In  an  action  for  destmction  of  property  by 
I  fire,  special  interrocations  for  jury  held  errone- 

ous.— Knickel  t.   Chicago  &  N.   W.   Ry.   Co. 

(Wis.)  600. 

The  maintenance  by  a  railroad  company  of 
an  old  building  in  close  proximity  to  its  traiks 
exposed  to  sparks,  held  a  question  of  ne^;i- 
Rciiee  for  the  jury. — Knickel  Y.  Chicago  &  >'. 
W.  Ry.  Co.  (Wis.)  690. 

RAPE. 

Admissibility  of  former  testimony,  see  "Crim- 
inal Law."  i  4. 

Declarations  as  evidence,  see  "Criminal  Law." 
§0. 

Facts  in  issue  and  relevant  to  issue,  see  "Oim- 
inal  Law,"  §  5. 

Harmless  error,  see  "Criminal  Law,"  {  15. 

Quashing  indictment,  see  "Indictment  and  Ic- 
formation,"  §  2. 

Recovery  by  parent  for  criminal  abuse  of  clii! '. 
see  "Parent  and  Child." 

Res  gestte,  see  "Criminal  Law,"  S  S. 


S   1. 


Proseentlon  and  pnnlshnent  —  la- 
Info 


dlctment  and  Information. 

There  may  be  a  conviction  for  rape  under  an 
indictment  charging  carnal  connection  with  a 
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female  under  the  aze  ot  consent,  though  the 
indictment  alleges  the 


force   and   arms. 
201. 


act  to  have  been  "with 

-State  V.  Anderson  (Iowa) 


{   2.    —'  Evidenoe. 

On  a  prosecution 'for  rape,  held,  that  defend- 
ant might  show  that  prosecutrix's  pregnancy 
might  have  been  caused  by  another. — State  v. 
Bebb  (Iowa)  189. 

A  statement  by  prosecutrix  in  a  rape  case 
held  not  a  complaint  by  her,  but  merely  an  ex- 
planation.— State  T.  Bebb  (Iowa)  189. 

Evidence  that  prosecutrix  made  complaint, 
though  long  after  the  rape,  held  admissible. — 
State  V.  Bebb -(Iowa)  189. 

Though  there  is  not  the  corroboration  neces- 
sary for  a  conviction,  for  assault  with  intent  to 
commit  rape,  held,  that  there  may  be  a  convic- 
tion of  assault  and  battery,  or  assault  to  com- 
mit great  bodily  injury. — State  v.  Egbert 
(Iowa)  191. 

Complaints  of  prosecutrix  soon  after  the  as- 
sault, and  her  then  condition,  held  not  sufficient 
corroboration  of  her  testimony  of  the  identity 
of  her  assailant  for  a  conviction  for  assauH 
with  intent  to  commit  rape. — State  v.  Egbert 
(Iowa)  191. 

Evidence  held  not  sufficient  corroboration,  un- 
der Code,  i  5488,  on  a  prosecution  for  assault 
with  intent  to  commit  rape. — State  ▼.  Egbert 
(Iowa)  191. 

The  failure  of  one  alleged  to  have  l>ccn  raped 
to  make  immediate  complaint  affects  only  the 
credibility  of  her  testimony. — State  v.  Ii'eubict 
aowa)  273. 

On  trial  for  statutory  rape  evidence  held  suf- 
ficient to  sustain  conviction,  without  proof  of 
penetration,  under  Gen.  St.  1894,  §  6527.— State 
v.  Newman  (Minn.)  499. 

Evidence  held  sufficient  to  sustain  conviction 
of  statutory  rape. — Blair  v.  State  (Neb.)  17. 

In  a  prosecution  for  statutory  rape,  evidence 
is  admissible  to  show  the  adulterous  disposition 
of  the  parties. — Blair  v.  State  (Neb.)  17. 

In  a  prosecution  for  statutory  rape,  an  at- 
tempt by  accused  to  have  an  abortion  committed 
upon  the  prosecutrix  may  be  considered  against 
defendant.— Woodruff  v.  State  (Neb.)  1114. 

In  a  prosecution  for  statutory  rape,  where 
the  previous  chastity  of  the  prosecutrix  is  in 
issue,  evidence  that  at  the  time  of  the  offense 
prosecutrix  did  not  know  that  accused  was  mar- 
ried is  admissible. — Woodruff  v.  State  (Neb.) 
1114. 

In  a  prosecution  for  statutory  rape,  where  the 
previous  chastity  of  the  prosecutrix  is  in  issue, 
evidence  of  the  general  reputation  of  the  pros- 
ecutrix is  not  admi8.sible  to  prove  prior  nnchas- 
tity. — Woodruff  v.  State  (Neb.)  1114. 

To  prove  the  previous  unchastity  of  a  prosecu- 
trix in  a  charge  of  statutory  rape,  it  is  not  per- 
missible to  put  in  evidence  the  general  reputa- 
tion for  unchastity  of  one  with  whom  she  as- 
sociated.— Woodruff  V.  State  (Neb.)  1114. 

In  a  prosecution  for  statutory  rape,  in  which 
the  previous  chastity  of  prosecutrix  was  in  is- 
sue, evidence  that  a  third  party  with  whom  the 
prosecutrix  was  alleged  to  have  had  illicit  in- 
tercourse before  the  commission  of  the  offense 
charged  was  at  the  time  of  the  trial  beyond  the 
jurisdiction  of  the  court  was  properly  admitted. 
— Woodruff  V.  State  (Neb.)  1114. 

Where,  in  a  prosecution  for  statutory  rape,  in 
which  the  previous  chastity  of  prosecutrix  was 
in  issue,  she  had  testified  that  she  had  been  vir- 
tuous before  the  commission  of  defendant's  of- 
fense, it  was  proper  to  allow  her  on  rebuttal 
to  flcuy  specific  acts  of  unchastity. — Woodruff 
V.  State  (Neb.)  1114. 


In  a  prosecution  for  statutory  rape,  testi- 
mony of  subsequent  acts  of  illicit  intercourse, 
related  in  time  to  the  offense  charged,  is  admis- 
sible as  corroborative  evidence. — Woodruff  v. 
State  (Neb.)  1114. 

In  a  prosecution  for  statutory  rape,  evidence 
that  at  the  time  of  the  commission  of  the  of- 
fense accused  promised  to  marry  prosecutrix  if 
any  trouble  arose  is  admissible. — Woodruff  v. 
State  (Neb.)  1114. 

In  a  prosecution  for  statutory  rape,  evidence 
that  prosecutrix  became  pregnant  is  admissible. 
—Woodruff  V.  State  (Neb.)  1114. 

i  3.    —  Trial  and  review. 

In  the  absence  of  corroborating  evidence  on 
a  prosecution  for  assault  with  intent  to  com- 
mit rape,  held,  that  verdict  should  be  directed 
for  defendant. — State  v.  Egbert  (Iowa)  191. 

In  a  prosecution  for  rape,  wherein  the  prose- 
cutrix failed  to  identif:^  defendant,  held,  that 
the  evidence  of  confessions  by  defendant  was 
sufficient  to  go  to  the  jury. — State  v.  Icenbice 
(Iowa)  278. 

Evidence  in  an  action  for  statutory  rape  held 
sufficient  to  resist  demurrer  of  defendant  there- 
to.—Blair  V.  State  (Neb.)  17. 

In  a  prosecution  for  statutory  rape,  evidence 
of  subsequent  acta  of  illicit  intercourse,  and 
that  the  accused  attempted  to  have  an  abortion 
committed  upon  prosecutrix,  was  properly  lim- 
ited by  instructions  to  purposes  of  corrobora- 
tion.—Woodruff  V.  State  (Neb.)  1114. 

8   4.    OItU  liability. 

In  an  action  by  a  father  to  recover  for  crim- 
inal abuse  of  his  minor  child,  evidence  as  to  the 
general  character  of  the  minor  subsequent  to 
the  assault  is  inadmissible. — Nyman  v.  Lynde 
(Minn.)  163. 

RATE. 

Of  speed  of  railroad  trains,  see  "Railroads,"  Jf 

RATIFICATION. 

Of  contract,  see  "Contracts,"  J  1. 
Of  municipal  contract,  see  "lOnnicipal  (3orpora- 
tions,"  §  4. 

REAL  ACTIONS. 

See  "Ejectment" ;  "Forcible  Entry  and  Detain- 
er," 8  1. 

REAL  ESTATE  AGENTS. 

See  "Brokers." 

REASONABLE  DOUBT. 

Instructions  as  to,  see  "Criminal  Law,"  S  11. 

REBUTTAL. 

Evidence,  see  "Trial,"  {  4. 

RECEIVERS. 

In  action  to  foreclose  mortgage,  see  "Mortga- 
ges," §  5. 
Of  corporations  in  general,  see  "Corporation.s," 

{    1.    Nature    and   gronada   of   re«eiver- 
■hip. 

Review  of  discretion  of  lower  court  as  to  al- 
lowance of  compensation  of,  see  "Appeal  and 
Error,"  §  17. 

The  appointment  of  a  receiver  in  an  equita- 
ble action  held  an  ancillary  remedy,  incidental 


Digitized  by 


Google 


1214 


101  NORTHWESTERN  REPORTER. 


to  the  main  object  of  tbe  suit. — Smiley  t.  Sioux 
Beet  Syrup  Co.  (Neb.)  253. 

Where  plaintiffs  were  entitled  to  a  lien  on 
certain  hay,  under  Rev.  Civ.  Code,  t  215S,  for 
aervices  rendered,  the  appointment  of  a  re- 
ceiver after  answer  in  a  suit  for  work  and  la- 
bor  performed  under  the  contract  was  not  error. 
—Woodford  v.  Kelley  (S.  D.)  1069. 

Where  plaintiffs  were  entitled  to  a  lien  on 
certain  hay,  under  Rev.  Civ.  Code,  {  2153,  the 
fact  that  defendant  was  not  insolvent  did  not 
preclude  the  court  from  appointing  a  receiver  to 
preserve  the  lien.^Woodrord  v.  Kelley  (S.  D.) 
1069. 

t  X«    Appointment,      qnalifloatlon,     and 
tenure. 

A  complaint  in  a  suit  for  an  accounting  Aold 
to  warrant  the  appointment  of  a  receiver  pen- 
dente lite.— Woodford  v.  Kelley  (S.  D.)  1069. 

(   3.    A««onntlng  and  eompensatlon.    . 

A  receiver  held  required  to  note  on  the.  mo- 
tion docket  the  filing  of  his  final  report  with 
his  petition  for  discharge,  and  tbe  order  of 
court  fixing  the  time  of  hearinf;  thereon  and 
directing  publication  of  notice  thereof. — Wil- 
liams V.  Des  Moines  Loan  &  Trust  Co.  (Iowa) 
277;    Rusbman  v.  Marquis,  Id. 

A  notice  of  tbe  filing  of  a  receiver's  final  re- 
port and  of  the  hearing  thereon  is  insufficient. 
If  not  directed  to  any  one  or  signed  by  any 
one. — Williams  v.  Des  Moines  Loan  &  Trust 
Co.  (Iowa)  277;    Rusbman  v.  Marquis,  Id. 

An  order  fixing  tbe  time  for  hearing  on  a  re- 
ceiver's final  report  and  for  publication  of  no- 
tice thereof  has  no  validity  until  entered  of 
record. — Williams  v.  Des  Moines  Loan  &  Trust 
Co.  (Iowa)  277 ;   Rusbman  v.  Marquis,  Id. 

The  court  may  set  aside  tbe  final  report  of  a 
receiver  and  order  of  discharge  on  tbe  petition 
of  any  person  interested,  without  requiring  any 
of  the  other  creditors  or  the  original  parties  to 
the  litigation  to  be  brought  in. — Williams  v. 
Des  Moines  Loan  &  Trust  Co.  (Iowa)  277; 
Rusbman  v.  Marquis,  Id. 

Where  tbe  court  orders  a  botice  of  the  filing 
of  a  receiver's  final  report  and  of  hearing 
thereon,  a  discharge  procured  without  compli- 
ance therewith  may  be  set  aside. — Williams  v. 
Des  Moines  Loan  &  Trust  Co.  (Iowa)  277; 
Rusbman  v.  Marquis,  Id. 

An  order  discharging  a  receiver  on  tbe  bear- 
iMl^  of  his  final  retiort  is  void,  where  the  order 
fixm^  the  time  for  such  hearing  and  for  pub- 
lication was  not  entered  of  record  until  after 
such  order  of  discharge. — Williams  v.  Des 
Moines  Loan  &  Trust  Co.  (Iowa)  277;  Rush- 
man  v.  Marquis,  Id. 

In  tbe  absence  of  an  abuse  of  discretion,  an 
order  of  the  district  court  setting  aside  an  order 
approving  a  receiver's  final  retiort  and  dischar- 
ging him  will  not  be  disturbed. — Williams  v, 
Des  Moines  Loan  &  Trust  Co.  (Iowa)  277; 
Rusbman  v.  Marquis,  Id. 

RECORDS. 

Abstract  for  purpose  of  review,  see  "Appeal  and 

Error,"  $  10. 
Judicial  notice  of,  see  "Evidence,"  {  1, 


Transcript  on  appeal  or  writ  of  error,  see  "Aj»- 
peal  and  Error,    S  10  ;   "Criminal  " 


Justices  of  tbe  Peace,"  § 


1  Law,"  { iS; 


Under  Oomp.  Laws,  §  3848,  a  statement  of 
personal  property  for  taxation  is,  although  not 
sworn  to,  a  paper  belonging  to  a  township 
within  the  meaning  of  section  ll.SGl,  making 
the  carrying  away  of  such  j)aper8  a  misde- 
meanor.— People  V.  Jewell  (Mich.)  885. 

Statement  of  personal  property  for  taxation, 
filed  under  Comp.  Laws,  §  3843,  held  a  paper 


belonging  to  a  township  within  section  11,361. 
making  the  abstraction  of  such  papers  a  mis- 
demeanor, although  anotber  was  intended  t" 
be  substituted  therefor. — People  v.  Jeirell 
(Mich.)   835. 

To  constitute  an  offense  under  Comp.  Lawi. 
I  11,361,  relative  to  the  abstraction  of  papers 
belonging  to  a  township,  it  is  necessary  that 
such  abstraction  be  done  with  a  criminal  la- 
tent.—People  V.  JeweU  (Mich.)  835. 

REDEMPTION. 

From  tax  sales,  see  "Taxation,"  i  10. 

REFERENCE. 

Referees  in  partition  proceedings,   see  Tarti- 
tion,"  J  1. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation' of  Instruments." 

i    1.    Right  of  notion  and  defenses. 

In  an  action  by  a  vendee  to  recover  back 
payments  on  a  contract  which  the  vendor  bsd 
declared  forfeited,  held  that,  the  vendor  havinr 
meanwhile  sold  the  land  to  other  parties,  tbe 
decree  need  not  declare  a  reformation  of  tho 
contract  as  to  description,  so  as  to  permit  en- 
forcement.— ^Wolke  V.  Chas.  A.  Watts  &  Co. 
(Iowa)  76. 

Purchaser  at  sale  of  insolvent's  estate  hrli. 
under  the  description,  not  entitled  to  a  reforma- 
tion of  tbe  conveyance,  so  as  to  include  cer- 
tain property. — Joswich  v.  Faber  (Minn.)  614. 

In  a  suit  to  reform  a  conveyance,  plaintiff 
held  not  to  have  an  adequate  remedy  at  law  by 
a  suit  for  breach  of  the  contract. — Loyd  v. 
Phillips   (Wis.)    1092. 

I   2.    Proceedings  and  relief. 

In  order  to  secure  the  reformation  of  a  writ- 
ten contract,  the  proof  must  be  clear. — Mei^ 
chants'  Nat  Bank  v.  Murphy  .(Iowa)  441. 

REFRESHING  MEMORY. 

See  "Witnesses,"  {  3. 


REGISTRATION. 

See  "Recorda" 

Of     trade-mark     or     trade-name, 
Marks  and  Trade-Names,"  {  S. 


see   "Trade- 


REHEARING. 


See  "New  Trial." 

Of  divorce  proceeding,  see  "Divorce,"  S  8. 
On  appeal  or  writ  of  error,  see  "Appeal  and  Er- 
ror?^J  12, 

RELEASE. 

See  "Accord  and  Satisfaction";    "Compromi-* 

and  Settlement" ;   "Payment"     . 
Parol  or  extrinsic  evidence,  see  "Evidence,"  {  *. 

(    1.    Oonatmotlon  and  opemtlon. 

A  release  by  husband  and  wife  of  the  wife-- 
statutory  actiou  against  saloonkeepers  for  sell 
ing  liquor  to  her  husband  held  not  to  release  t 
railroad  company  for  injuries  to  husband  whik 
intoxicated. — Fox  v.  Micliigan  Cent.  R,  C". 
(Mich.)  624. 

A  release  by  a  father,  executed  to  one  of  two 
defendants  in  a  suit  by  the  father's  minor  son. 
of  the  damages  sustained  by  the  father,  hrli 
not  a  discharge  of  the  other  defendant's  liabil- 
ity  to  the  son. — Nagle  v.  Ilake  (Wis.)  400. 
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RELEVANCY. 

Of  eridence  in  civil  actions,  see  "Bvidence,"  f  8. 
Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inaL  Iiaw,"  {  5. 

RELIGIOUS  SOCIETIES. 

Under  the  constitution  and  by-laws  of  a 
church  corporation,  composed  of  two  nationali- 
ties, held,  that  members  of  one  nationality  could 
use  the  church  property  for  separate  services, 
without  application  to  the  board  of  trustees. — 
Peterson  v.  Christianson  (S.  D.)  40. 

A  church  corporation  held  not  a  necessar^ 
party  in  an  action  between  members  of  the 
church  relating  to  the  separate  use  of  the 
church  property  by  members  of  the  corporation. 
—Peterson  t.  Christianson  (S.  D.)  40. 

REMAINDERS. 

See  "LifQ  Estates." 

Created  by  will,  see  "WQIs."  S  8. 

Merger,  see  "Estates." 

▲  remainder,  defeated  by  the  death  of  all 
the  remaindermen  prior  to  the  termination  of 
the  particular  estate,  revei-ts  to  heirs  of  gran- 
tor.— Archer  v.  Jacobs  (Iowa)  195. 

A  remainder  cannot  exist  without  a  particu- 
lar estate  to  support  it;  and,  if  the  particular 
estate  expires  before  the  remainderman  is 
qualified  to  take  possession,  the  remainder  ex- 
pires with  it. — ^Archer  v.  Jacobs  (Iowa)  195. 

Remainder  limited  on  life  estate  held  to  vest 
at  the  same  time  as  the  life  estate,  and  to  be 
subject  to  alienation  or  the  clnims  of  creditors. 
— Archer  t.  Jacobs  (Iowa)  195. 

REMEDY  AT  LAW. 

Effect   on  Jurisdiction   of  equity,    see   "Inter- 
pleader," {  1 ;   "Reformation  of  Instruments," 

REMISSION. 

Of  fine,  see  "Fines." 

REMOVAL. 

Of  county  seat,  see  "Counties,"  {  1. 
Of  records,  see  "Records." 

REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  "Venue," 

REMOVAL  OF  CLOUD. 

See  "Quieting  Title." 

RENEWAL. 

Of  contract  of  employment,  see  "Master  and 
Servant,"  {  1. 

REOPENING  CASE. 

For  further  evidence,  see  "Criminal  Law,"  S 11. 

REPAIRS. 

Duty  of  employer  to  keep  appliances  in  repair, 
see  "Master  and  Servant,"  |  4. 

REPLEVIN. 

Against  partner,  see  "Partnership,"  S  1. 

In  justices'  courts,  see  "Justices  of  the  Peace," 

Instructions  in  general,  see  "Trial,"  {  11. 


Persons  concluded  by  Judgment,  see  "Judgment," 

§  7. 
Rifcht  to  file  counterclaim  in  replevin  suit,  tee 

"Set-Off  and  Counterclaim,"  $  1. 

{    1.    Bight  of  aotlon  and  defenses. 

In  replevin  defendant  having  neither  a  valid 
title  nor  a  right  to  possession,  held  not  entitled 
to  defend  on  the  ground  that  plaintiff's  title 
was  defective. — Raber  v.  Hyde  (Mich.)  61. 

Where  defendant  in  replevin  pleads  special- 
ly that  the  title  to  the  property  was  in  him.  he 
waives  the  technical  defense  that  he  was  not 
in    possession. — McOinley    v.    Wirthele    (Neb.) 

I   2.    FrooeedimsB  for  taking  and  rede- 
livery of  property. 

Code  Civ.  Proc.  1903,  !  185,  subd.  6,  requir- 
ing an  affidavit  of  the  value  of  the  property  in 
an  action  for  possession  of  personalty,  held  to 
at^ly  only  where  immediate  posse.ssioii  is 
sought. — Johnson  v.  Hillenbrand  (S.  D.)  33. 

Plaintiff,  in  an  action  for  possession  of  per- 
sonalty, held  not  required  to  state  its  value,  but 
only  his  interest  therein,  or  the  damn  Res  for 
its  detention. — Johnson  t.  Hillenbrand  (S.  D.) 
33. 

S   3.  Pleading  and  OTldence. 

In  replevin  to  recover  certificates  of  deposit 
claimed  to  have  been  delivered  to  plaintiff  dur- 
ing the  lifetime  of  defendant's  intestate,  evi- 
dence held  not  conclusive  that  the  transfer  by 
decedent  was  without  consideration  and  voio. 
— Sather  v.  Sexton  (Minn.)  054. 

(  4.     Damages. 

Under  Code,  S  4178,  plaintiff  in  replevin  held 
entitled  to  recover  for  detention  of  property, 
notwithstanding  his  election  to  take  a  money 
judgment  for  Its  value. — Newberry  v.  Gibson 
(Iowa)  428. 

REPLY. 

See  "PleadiBg,"  t  4. 

REQUESTS. 

For  Instructions  to  jury  in  civil  actions,  see 
"Trial,"  i  10. 

RESALE 

Of  goods  by  seller,  see  "Sales,"  §  6. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Can- 
cellation  of   Instruments." 

Of  contract,  see  "Contracts,"  §  3. 

Of  contract  for  exchange  of  property,  see  "Ex- 
chanffe  of  Property." 

Of  contract  for  sale  of  land,  see  "Vendor  and 
Purchaser,"  {  2. 

RES  GEST/E. 

In  civil  actions,  see  "Evidence,"  S  3. 

In  criminal  prosecutions,  see  "Criminal  Law," 

RES  JUDICATA. 

See  "Judgment,".  $S  6,  7. 

Law  of  the  case  on  subsequent  appeals,  see  "Ap- 
pei)l  and  Error,"  8  26. 

RESTRAINT  OF  TRADE. 

Trusts  aud  other  combinations,  see  "Monop- 
olies,"  §  1. 

RESULTING  TRUSTS. 

Seo  "Trusts,"  §  1. 
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RETURN. 


Of  execution,  see  "Execution,"  t  4. 

Of   goods   sold   for   breach   of   warranty,   see 

"Sales,"  !  5. 
Of  service  of  notice  of  redemption   from  tax 

sale,  see  "Taxation,"  {  10. 
Of  writ  of  habeas  corpus,  see  "Habeas  Corpus," 

S  2. 
To  mandamus,  see  "Mandamus,"  S  8. 

REVENUE. 

See  "Internal  Revenue";   "Taxation." 

REVERSIONS. 

Merger,  see  "E^states." 

REVIEW. 

See  "Appeal  and  Error" ;  "Certiorari" ;  "Crim- 
inal Law,"  f 1 13-15 ;  "Justices  of  the  Peace," 
t  8. 

REVISION. 

Of  statute,  see  "Statutes,"  {  3. 

REVOCATION. 

Of  waiver  of  homestead,  see  "Homestead,"  S  ^ 
Of  wiU,  see  "Wills,"  {  8. 

RIGHT  OF  WAY. 

See  "Easements." 

Over  street  railway  tracks,  see  "Street  Rail- 
roads,"  8  2. 

RIPARIAN  RIGHTS. 

See  "Waters  and  Water  Courses,"  S  1- 

RISKS. 

Assnmed  by  employe,   see   "Master  and   Serv- 
ant," $  7. 
Within  insurance  policy,  see  "Insurance,"  {  8. 

ROADS. 

See  "Highways." 

Streets  in  cities,  see  "Municipal  Corporations," 

a  11. 12. 

ROBBERY. 

Conviction  of  olfense  included  in  that  charged, 
see  "Indictment  and  Information,"  %  3. 

The  presumption  of  guilt  arising  from  the  re- 
cent possession  of  stolen  property  applies  In 
robbery,  as  well  as  in  larceny. — State  v.  Was- 
son  (Iowa)  1125. 

An  indictment  under  Code,  i  4753,  for  rob- 
bery, held  insufficient  for  not  alleging  the  own- 
ership of  the  property. — State  v.  Wasson  (Iowa) 
1125. 

The  word  "wrongful,"  as  used  in  Rev.  Code 
1899,  {  7117,  defining  robbery,  is  synonymous 
with  "felonious." — State  v.  Fordham  (N.  D.) 
888. 

An  information  for  robbery  under  Rev.  Code 
1899,  8  7117,  is  suffirient  when  it  charges  that 
defendant  "unlawfully,  wrongfully,  and  felon- 
iously" took,  etc — State  v.  Fordham  (N.  D.) 

888. 

The  trial  court  must  charge  that  to  constitute 
robbery  the  taking  of  the  property  must  have 
been  with  intent  to  steal  it. — State  y.  Fordliam 
(N.  D.)  888. 


RULE  IN  SHELLEY'S  CASE. 

Application  to  deeds,  see  "Deeds,"  {  Z, 


SALES.  I 

Bv  trustee,  see  "Trusts,"  $  2. 

Distinguished  from  chattel  mortgage,  see  "Chat- 
tel Mortgages,"  i  1. 

Evidence  showing  custom  or  course  of  business, 
see  "Evidence,"  S  3. 

Harmless  error  in  rulings  on  questions  to  wit- 
ness in  action  for  breach  of  warranty,  see 
"Appeal  and  Error,"  §  22. 

Of  bill  of  exchange  or  promissory  note,  sec 
"Bills  and  Notes,"  i  4. 

Of  corporation's  own  stock,  see  "(Corporations," 

f  '^• 

Of  homestead,  see  "Homestead."  $  1. 

Of  intoxicating  liquors,  see  "Intoxicating  Liq- 
uors." 
Of  land  aa  passing  title  to  crops,  see  "Crops." 
Of  land  to  enforce  assessments  for  public  im- 
provements,   see    "Mitnicipal    Corporations," 


I  10. 

Of  I 


property  for  storage  fees,  see  "Warehous-- 
men." 

Of  property  of  decedent  under  order  of  court, 
see  "Executors  and  Administrators."  S  3. 

Of  public  lands,  see  "Public  Lands,"  i  1. 

Of  railroad  property  on  foreclosure  of  lien,  se,; 
"Railroads,"  |  2. 

Of  realty,  see  "Vendor  and  Purchaser." 

Of  remainders,  see  "Remainders." 

Of  timber,  see  "Logs  and  Logging." 

On  execution,  see  'Execution,''  §  3. 

On  foreclosure  of  mortgage,  see  "Chattel  Mort- 
gages," 8  5;    "Mortgages,''  §§  4.  5. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  $  S. 

Tax  sales,  see  "Taxation,"  8  9, 

To  partner,  see  "Partnership,"  8  2. 

8    I.    Constmotion  of  enntraet. 

Where  a  retail  dealer  sold  his  stock  of  gntyU 
on  au  unrtprstandiug  ihnt  the  consideration  v 
be  received  by  him  should  be  bssed  on  the  i"~t 
price,  the  cost  price  meant  the  cost  to  him,  au.; 
did  not  mean  the  price  on  the  tags,  reRardle>> 
of  whether  they  represented  the  actual  cost  >t 
not. — Sylvester  v.  Ammons  (Iowa)  782. 

That  a  husband  executed  a  contract  for  tb« 
conditional  purchase  of  a  piano,  etc.,  held  nut 
to  fix  the  title  thereto  in  him  as  against  his  wife. 
— Canton  v.  Grinnell  (Mich.)  811. 

8  S.    Uodlfloatloa  or  reselsslon   ot  eoa- 

traot. 

The  contract  of  sale,  not  providing  for  in- 
spection before  delivery,  held  not  changed  br 
the  acts  of  the  parties. — Thick  v.  Detroit,  U.  i 
R.  Ry.  Co.  (Mic^.)  64. 

8   3.    Performaiiee  of  eoatraot. 

Sight  draft  accompanying  a  bill  of  lading  h-  li 
not  to  give  the  purchaser  the  right  to  which  li.; 
was  entitled,  under  a  contract  for  sale  provi.;- 
ing  for  cash  on  delivery,  to  examine  the  go..'- 
bofore  acceptance  and  payment.— Thick  v.  De- 
troit, U.  &  R.  Ry.  Go.  (Mich.)  64. 

Where  a  seller  of  logs  delivers  a  less  qnan- 
tit.y  than  he  contracted  to  sell,  and  the  bu.tt-r 
accepts  them,  he  must  pay  the  reasonable  vahi>'. 
subject  to  any  damages  sustained. — Mead  v. 
Itnt  Portage  Lumber  Co.  (Minn.)  299. 

8  4.     Operation  and  effect. 

A  contract  for  a  sale  of  standing  hay  kcM  tn 
give  a  lien  on  the  hay  for  the  unpaid  price. — 
Allen  V.  Rushfort  (Neb.)  1(X&. 

Under  a  written  contract  of  sale  of  hay.  icW, 
that  the  title  passes,  though  the  contract  pn-- 
vides  that  the  hay  is  to  be  paid  for  before  tak'n 
from  the  farm. — Allen  v.  Rushfort  (Neb.)  102^. 

I    6.    Warranties. 

.\  representation  that  a  jack  is  as  sure  a 
font  getter  as  ordinary  jacks  in  this  diniuti! 
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and  country  vlarrnntR  the  ability  of  the  aniijial 
to  render  rennonable  service  as  a  foal  getter. — 
WJngate  v.  Johnson  (Iowa)  751. 

Defendant  held  not  to  have  used  a  furnace 
for  such  a  length  of  time  after  plaintiff  claim- 
?<1  to  have  complied  With  his  contract  as  to  pre- 
clude defendant  from  rescinding  for  plaintiff's 
liiilure  to  perform. — Economy  Furnace  Co.  v. 
lilachley  (Iowa)  1123. 

Where  plaintiff  sue.s  to  recover  consideration 
for  machinery  purchased  and  returned  as  un- 
satisfactory, and  defendant  fails  to  plead  pro- 
visions of  written  contract  for  retention  of  the 
machinery  if  satisfactory  after  four  days'  trial, 
such  provision  was  waived. — \Vestinghouse  Co. 
V.  Meixel  (Xeb.)  238. 

A  written  warranty  that  the  goods  are  war- 
ranted only  against  breakage  by  defects  in  ma- 
terial excludes  all  other  warranties  of  quality. 
— Dowagiac  Mfg.  Co.  v.  Mahon  (N.  D.)  903. 

{  6.     Remedies  of  seller. 

Evidence,  in  an -action  for  refusal  of  defend- 
ant to  perform  a  contract  to  purchase  ties  from 
plaintilT,  that  defendant  purchased  from  anoth- 
er part  of  the  lot  of  ties  with  which  plaintiff 
was  to  fill  the  order,  held  inadmissible. — Thick 
V.  Detroit,  U.  &  R.  Ry.  Co.  (Mich.)  64. 

Plaintiff,  suing  for  breach  of  defendant's  con- 
tract to  purchase  ties  of  him,  held  entitled  to 
show  that,  though  he  did  not  have  them,  he 
could  have  obtained  them. — Thick  r.  Detroit, 
i:.  &  B.  Ky.  Co.  (Mich.)  M. 

Refusal  of  defendant  to  carry  out  a  contract 
to  purchase  Jield  to  relieve  plaintiff  of  duty  to 
deliver  or  make  formal  oner  thereof  before 
suing  for  breach. — Thick  v.  Detroit,  U.  &  R. 
Ry.  Co.  (Mich.)  «. 

A  notification  by  a  buyer  of  iron  to  the  seller 
to  begin  deliveries  after  notice  of  the  seller's 
<li'i'"i-lure  from  the  contract  held  not  to  con- 
stitute a  new  contract  waiving  such  departure. 
— Helper  v.  MacKinnon  Mfg.  Co.  (Mich.)  804. 

A  note  for  price  of  chattels  held  not  to  show 
a  conditional  sale,  but  to  give  the  seller  right 
to  retake  and  resell,  and  collect  from  the  maker 
iin.v  balance  due. — Van  Den  Bosch  v.  Bouwman 
(Mich.)  832. 

\\'lierp.  a  seller  bases  his  right  to  recover  for 
a  biilimcn  due  on  an  express  contract  for  sale  of 
goods,  he  can  only  recover  by  showing  perform- 
ance on  his  part,  or  that  the  buyer  accepted  a 
partial  perforniance. — Mead  v.  Rat  Portage 
Lumber  Co.  (Minn.)  2!)i). 

In  an  action  for  price  of  goods  sold,  evi- 
dence hrld  to  sustain  verdict  for  plaintiff. — Pitz 
V.  Kentucky  &  Xortlieru  Distilling  &  Cattle 
Feeding  Co.  (Minn.)  707. 

In  an  action  to  recover  for  gravel  furnished 
a  railroad  compan.v  for  ballasting,  instructions 
re(|uiiiiig  plaintiff  to  prove  substantive  facts  not 
nei'essary  to  the  recovery  hiid  error. — Parkins 
V.  Missouri  Pac.  Ry.  Co.  (Xeb.)  1013. 

Evidence  held  to  show  that  the  seller  of  a  crop 
of  standing  hay  waived  her  lien. — Allen  v.  Rush- 
fort  (Xeb.)  1028. 

A  petition  setting  out  a  contract  for  the  sale 
of  standing  hay  held  to  state  a  cause  of  action. 
—Allen  V.  Rushfort  (Xeb.)  1028. 

The  vendor  may  waive  the  privilege  as  to 
title  of  goods  sold  and  elect  to  sue  for  the  price. 
— I>owagiac  Mfg.  Co.  v.  Mahon  (X.  D.)  903. 

Rev.  Code  1899.  S  49SS.  relating  to  damages 
on  failure  to  pay  for  i>ersonal  property  the  title 
to  which  is  not  vested,  is  not  applicable  where 
the  property  has  been  delivered. — Dowagiac 
-Mfg.  Co.  V.  Mahon  (X.  D.)  003. 

I  7.     Remedies  of  buyer. 

Petition  held  to  count  on  breadi  of  warranty 
in  the  sale  of  a  jack,  although  it  contained  a 
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si)ecific  averment  of  the  defendant's  knowledge 
of  the  falsity  of  his  statements. — Wingate  v. 
ilohnson  (Iowa)  751. 

In  an  action  for  breach  of  warranty  in  the 
sale  of  a  jack,  burden  held  on  defendant  to  es- 
tablish a  defense  that  the  jack's  iueftlciency  was 
due  to  improper  treatment  by  plaintiff. — Win- 
gate  V.  Johnson  (Iowa)  751. 

In  an  action  for  breach  of  warranty  in  the 
sale  of  a  jack,  represented  to  be  a  sure  foal 
getter,  it  is  competent  to  show  the  actual  prov- 
ed capacity  of  the  jack  in  that  respect  after  the 
purchase. — Wingate  v.  Johnson  (Iowa)  751. 

Defendant  could  show,  as  a  defense  to  an  ac- 
tion for  breach  of  warranty  of  a  jack,  that  bis 
incapacity  for  breeding  purposes  was  the  result 
of  lack  of  proper  care  or  treatment  on  thejmrt 
of  plaintiff.^ — Wingate  v.  Johnson  (Iowa)  7ol. 

In  an  action  for  breach  of  warranty  in  the 
sale  of  a  jack,  the  effect  of  proof  of  the  jack's 
inefficiency  is  not  destroyed  by  further  proof 
of  subsequent  decreased  efllcieney  resulting 
from  neglect. — Wingate  v.  Johnson  (Iowa)  751. 

In  an  action  for  breach  of  warranty  in  the 
sale  of  a  jack,  verdict  for  $300  held  not  ex- 
cessive.— Wingate  v.  Johnson  (Iowa)  751. 

Where  plaintiff  failed  to  carry  out  a  con- 
tract of  sale,  he  cannot  recover  of  defendant 
as  for  breach  of  contract. — ^Fowles  v.  Rupert 
(Mich.)  202. 

Where  petition  alleged  that  plaintiff  agreed 
to  purchase  certain  machinery  subject  to  trial, 
that  it  was  warranted,  and  that,  if  not  satis- 
factory, he  might  return  it,  and  the  answer  ad- 
mitted that  the  property  was  taken  under  war- 
ranty, but  denied  that  the  terms  were  as  al- 
leged, held,  that  defendant  could  not  rely  on 
conditions  in  the  written  contract  not  pleaded. 
— Westinghouse  Co.  v.  Meixel  (Xeb.)  238. 

Where  plaintiff  alleges  purchase  of  certain 
machinery  on  trial,  to  be  returned  if  unsatis- 
factory, conditions  in  a  written  contract  be- 
tween the  parties  are  new  matter,  which  must 
be  pleaded  as  a  defense  before  it  can  be  prov- 
ed.— Westinghouse  Co.  v.  Meixel  (Neb.)  238. 

SATISFACTION. 

Sec  "Accord  and  Satisfaction";    "Compromise 
and  Settlement" ;    "Payment" ;    "Release." 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

i    1.    Private  schools  and  aoademles. 

A  Requirement  by  the  proprietor  of  a  busi- 
ness school  that  teachers  shall  not  frequent  sa- 
loons in  the  vicinitjr  is,  as  a  matter  of  law,  a 
reasonable  regulation. — Koons  t.  Langum 
(Minn.)  490. 

i   2.    Pnbllo  sohools. 

In  an  action  by  materialmen,  etc.,  for  ma- 
terials used  in  the  construction  of  a  school- 
house,  against  the  district  and  the  contractor, 
refusal  of  the  court  to  allow  a  personal  judg- 
ment against  the  contractor  held  error.— Green 
Bay  Lumber  Co.  v.  Independent  School  Dist  of 
I  Odebolt  (Iowa)  84. 

I      A  school   district   hrld  not  personally   liable 

■  for  unworkert  materials  on  the  ground  at  the 
;  time  a  contractor  for  the  erection  of  a  school- 
I  house  abandoned  his  contract,  which  materials 
1  the    school    district   subsequently    used. — Green 

■  Bay  Lumber  Co.  v.  Independent  School  Dist.  of 
,  Odebolt  (Iowa)  84. 

I  Where  a  school  district  completed  a  school- 
'  house  after  an  abandonment  of  the  contract 
I  by  the  contractor,  the  architect's  certificate  of 

the  amount  ext>ended  for  completion  held  con- 
I  elusive    thereof    as     against     subcontractors. — - 

Green  Bay  Lumber  Co.  v.  Independent  School 
,  Dist.  of  Odebolt  (Iowa)  84. 
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Code,  {  8102,  held  not   to  create  a  lien  in  r 
favor  of  a  subcontractor  on  a  public  building,  I 
or  on  the  funds  due  him  under  his  construction 
contract. — Green  Bay  Lumber  Co.  v.  Indepeud-  i 
ent  School  Dist.  of  Odebolt  (Iowa)  84.  | 

Under  Code,  I  3102,  where  materialmen  did  : 
not  iile  their  claims  with  a  school  district  until 
after  the  last  payment  had  been  made  to  the 
contractor  for  a  schoolhouse.   payments  made  ' 
on  architect's  certificates  hid  valid  as  neainst . 
such  materialmen. — (Jreen  Bay  Lumber  Co.  v. 
Independent  Scliool  Dist.  of  Odebolt  (Iowa)  84. 

School  trustees  may,  prior  to  the  annual  elec- 
tion in  July,  employ  a  teacher  for  the  five 
mouths  required  by  law  and  such  further  time 
as  may  be  established  by  the  electors  at  such 
meeting. — Norton  v.  Wilkes  (Minn.)  010. 

An  ordinary  laborer  emplo.Te<l  to  haul  lumber 
by  officers  of  a  school  district  held  entitled  to 
pay  for  his  services,  though  the  lumber  hauled 
was  never  used. — Martin  v.  Common  School 
Dist.  No.  61,  Meeker  County  (Minn.)  952. 

In  an  action  aealnat  a  school  district  for  I 
nio!iey  raised  by  taxation  for  school  purposes,  a  ' 
counterclaim  based  on  an  aRreemeut  l)otwcen  i 
the  districts  held  properly  rejected,  beiiuise  not  I 
supported  by  the  evidence. — School  Dist.  Xo.  ' 
ft  of  Town  of  Liike  v.  School  Dist.  No.  5  of  I 
Town  of  Lake  (Wis.)  681. 

SEARCHES  AND  SEIZURES.  . 

Resisting  officers,  see  "Obstructins  Justice." 

A  description  in  a  search  warrant,  which 
identifies  the  place  to  be  searched  with  such 
reasonable  certainty  as  will  obviate  any  mis- 
take in  Incatine  it,  is  .ontnclent,  within  Const. 
art.  1,  i  8.  and  Code,  i  5550.— State  T.  Moore 
(Iowa)  732. 

Where  a  search  warrant  directed  the  search 
of  certain  property  for  the  discovery  of  grain, 
a  further  provision  commanding  search  of  the 
porson  of  the  one  ngniust  whom  it  was  directed 
could  be  recanled  as  surplusage. — State  T. 
Moore  (Iowa)  732. 

Description  in  affldavit  and  in  search  warrant 
held  to  sufficiently  designate  place  to  be  search- 
ed, within  Const,  art.  1,  !S  8,  and  Code,  §  SHOO. — 
State  T.  Moore  (Iowa)  732. 

An  ofBcer  of  a  corporation  may  be  compelled 
to  produce  corporate  books  in  a  proper  <'ase 
under  a  subp<ena  duces  tecum,  without  snch 
compnlsion  amounting  to  a  search  and  seizure 
within  the  constitutional  prohibition. — In  le 
Moser  (Mich.)  r)88. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  5  4. 

In  criminal  prosecutions,  see  "Criminal  Law," 

SEDUCTION. 

Character  of  prosecuting  witness,  see  "Witness- 
es," S  4. 

§    1.    Criminal  reapomslblllty. 

On  a  prosecution  for  seduction,  an  instruction 
referring  to  the  flight  of  the  defendant  held  jus- 
tified by  the  evidence.— State  v.  Hanpt  (Iowa) 
739. 

SEIZURE. 

See  "Searches  and  Seizures." 

SENTENCE. 

In  criminal  prosecutions,  see  "Criminal  Law," 
i  12. 

Irregularity  in.  as  ground  for  issnance  of  ha- 
beas corpus,  see  "Habeas  Corpus,"  {  1. 


SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wif*. 

SERVICE 

Of  process,  see  "Process,"  f  1. 

SERVICES. 

See  "Master  and  Servant,"  S  2;    "Work  aa- 
Labor." 

SERVITUDES. 

See  "Easements." 

SET-OFF  AND  COUNTERCLAIM. 

Equitable  counterclaims  in  actions  at  law.  »~ 

"Action,"  $  1. 
Existence  of,  as  qnestion  of  law  or  fact.  »^ 

"Trial,"  i  6. 

5  1.    Hatnre  aad  K'outda  of  >«aaedT. 

No  counterclaim  can  be  filed  in  a  repk-vi: 
suit. — Sylvester  v.  Ammons  (Iowa)  782. 

Where  a  dealer  in  fruits  caused  plainttr$ 
name  to  be  published  as  a  delinquent  debTir. 
and  plaintiff  brought  libel,  a  counterclaim  tla: 
defendant  owed  plaintiff  for  merchandise  par- 
chased  was  demurrable. — ^Thomasen  v.  En. 
(Minn.)  304. 

{   2.     Subject-matter. 

A  debtor  on  account  for  goods  sold  Meld  f 

entitled  to  set-offs  against  the  assignee  of  i'  - 
account. — Batavian  Bank  v.  Minneapolis,  St.  i' 

6  S.  S.  M.  Ry.  Co.  (Wis.)  687. 

SETTLEMENT. 

See  "Accord  and  Satisfaction" :    "Account  S'.  • 

ed";    "(Compromise  and  Settlement":    "I'..;.- 

ment" :    "Release." 
By  executor  or  administrator,  see   "Exe,*u'.->-» 

and  Administrators,"  H  5. 
Of  l)ill  of  exceptions,  see  "Exceptions,  Bill  of. 

§  2. 

SEWERS. 

See  "Drains." 

In  cities,  see  "Municipal  Corporations,"  H  '•  ? 


SHEEP. 


See  "Animals." 


SHELLEY'S  CASE. 

Application  of  rule  in  Shelley's  case  to  d^-'-V. 
see  "Deeds,"  {  2. 

SHERIFFS  AND  CONSTABLES. 

New  trial  in  general  in  action  against  sbfrif. 

see  "New  Trial,"  i  2. 
Return  of  execution,  see  "Execution,"  (  4. 
Sheriff  as  tax  collector,  see  "Taxation,"  {  S. 

§    1.    Powen,  dntles,  and  HaWHtl— 

Sale  of  homestead  by  sheriff  nnder  execntior 
conveys  no  title,  and  the  officer  making  it  is  r^' 
liable  in  damages,  except  for  costs  incurr»<:  'i 
removing  apparent  cloud  on  the  title. — Jita- 
son  V.  Twichell  (N.  D.)  3ia 

SHIPPING. 

See  "Admiralty." 

SIDEWALKS. 

In  city,  see  "Municipal  Corporations,"  I  1— 
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SIGNALS. 

From  trains,  see  '^Railroads,"  S!  8,  5. 


SIGNATURES. 


To 


In  suit  for  specific  performance  by  vendue, 
court  hfld  to  have  jurisdiction  to  grant  tlie  de- 
sired relief. — Clinton  v.  Shngart  (Iowa)  "S5; 
Sliugart  T.  Clinton,  Id. 

Wliere  a  contract  for  the  pnrchnse  of  land 
had  been  Toluntarily  extended,  Meld,  that  vend- 
or's executor  was  estopped  irom  settini;  tip  as 


0  memorandum  required  by  st.-tiite  of  frauds,    "^s  executor  was  estopped  Jrom  settinu  up  _ai 
see  •rnuKls,  Statute  of,"  §  3.  «  defense  to  performance  on  her  part  the  m 


To  mortgages,  see  "Mortgages,"  §  1, 

SLANDER. 

See  "Libel  and  Slander." 


SOCIETIES. 


See  "Aasociations." 

SODOMY. 

Best    and    secondary    evidence,   see    "Criminal 

I.aw,"   t  4. 
Opinion  evidence,  see  "Criminal  Law,"  S  4. 

On  a  prosecution  for  sodomy,  accused.  AfW  | 
entitled  to  an  acquittal  if  the  act  resulted 
from  an  irresistible  insane  impnlce.  or  ac- 
cused was  unable  to  comprehend  the  nature 
and  consequence  of  the  act. — State  v.  McGru- 
dcr  (Iowa)  (J4t>. 

Under  Acts  2t)th  Gen.  Assem.  p.  107,  c.  14S. 
an  indictment  for  sodomy  held  not  inKufficiont 
in  the  allecations  stating  the  crime. — State 
V.    McGrnder   (Iowa)   (540. 

On  a  prosecution  for  sodomy,  an  iustructiou 
hild  in  view  of  the  state  of  the  record,  not 
open  to  objection  on  appeal.— State  v.  Mc- 
G ruder  (Iowa)  64(5. 

Accu»e<l  in  a  prosecution  for  sodomy  could 
not  complain  of  an  iustniction  requiring  emis- 
sion.— State  v.  Mc<.i  ruder  (Iowa)  646. 

SPECIFICATIONS. 

Of  enors  on  appeal,  see  "Appeal  and  Error," 
§  11. 

SPECIFIC  PERFORMANCE. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  i  8. 
Trial  of,  with  other  cause,  see  "Trial,"  §  1. 

i    1.    Nstwe  and  sroiinda  of  remedy  In 
seaeral. 

An  aHKluiiee  of  an  origiiml  vendee  of  a  lot 
of  land  held  not  entitled  to  specific  perform- 
ance as  against  subsequent  vendees,  relying  on 
the  original  vendee's  statements  that  he  had 
nlinndoued  the  coutract. — Cox  v.  Raider  (Mich.) 
Tiil. 

i   Z.     Contracts  enforoeable. 

An  instrument  hfld  too  indolinite  to  author- 
ize a  decree  for  specific  performance. — Meyer 
Land  Co.  v.  Pccor  (S.  I>.)  30. 

An  oral  agreement  for  the  purchase  of  land, 
containing  no  arrangement  as  to  price,  exi-ept  to 
pay  what  the  laml  was  worth,  and,  if  the  iMir- 
ties  could  not  agree,  to  settle  it  by  arbitriition, 
caunot  be  spe<-ifically  enforced,  because  of  un- 
certainty.— S<-hneider  v.  l{<'ed  (Wis.)  0K2. 

{   3.    Good  faltb  and  dilleenoe. 

Specific  i)<'rforman<e  of  contract  for  the  sale 
of  real  estate  denied  on  the  ground  of  abandnn- 
ment  and  laches. — Finilley  v.  Koch  (Iowa)  700. 

Although  time  is  not  made  the  essence  of  a 
conti-act  for  the  sale  of  real  estate,  siiecifii-  per- 
formance will  be  denied,  if  the  purchiuser  un- 
reasonably deUiys  insisting  on  performuiice,  and 
is  negligent  in  carrying  out  the  terms  of  the 
contract. — Findley  v.  Koch  (Iowa}  7(50. 


deliniteness  of  the  contract  as  to  time  of  pay- 
ment.— Tingue  v.  Patch  (Minn.)  792. 

i  4.    Frooeedincs  and  relief. 

In  a  suit  for  specific  performance,  the  court 
cannot  award  damages  on  account  of  the  refusal 
of  the  vendor  to  return  the  purchase  money 
paid. — Findley  v.  Koch  (Iowa)  766. 

In  an  action  for  specific  performance  of  an 
alleged  agreement  by  defendant's  decedent  to 
convey  land  to  plaintiff,  if  he  and  his  wife 
would  live  with  decedent,  evidence  held  to  sus- 
tain a  finding  esttiblisliing  the  agreement  al- 
leged.—Turner  V.  Burr  (Mich.)  622. 

Decree  for  specific  performance  held  suffi- 
ciently definite  as  to  interest,  where  it  specifies 
when  the  deed  is  to  be  made  and  the  notes  and 
mortgage  executed. — Ruzicka  v.  Hotovy  (Neb.) 

SPEED. 

Of  railroad  trains,  see  "Railroads,"  ig  4,  6. 
Opinion  evidence,  see  "Evidence,"  $  9. 

SPIRITUOUS  LIQUORS. 

See"  "Intoxicating  Liquors." 

STARE  DECISIS. 

See  "Courts,"  S  1. 

STATEMENT. 

By  witness  inconsistent  with  testimony,  see 
••Witnes.-«K,"  i  4. 

STATES. 

Courts,  sec  "Courts." 

Decisions  of  United  States  courts  as  authority 

in  .state  courts,  see  "('ourts,"  J  1. 
Executive  power,  see  "Constitutional  Law,"  i  2. 
Interstate  extradition,  see  "Extradition,"  |  1. 
Public  lands,  see  "Public  Lands,"  f  2. 
Title  of  state  to  lands  disposed  of  at  invalid  tax 

sale,  see  "Taxation,"  5  11. 

§    I.    Claimi  against  state. 

Under  Comp.  St.  VMU,  c.  83,  art.  3,  H  0.  9. 
hrld,  that  a  creditor  of  tlie  state  is  not  excused 
from  presenting  his  claim  to  the  Auditor  of 
Public  Accounts  for  settlement  and  allowance 
within  two  years  after  its  accrual  by  the  fact 
that  the  I^egislature  has  made  no  appropriation 
for  its  payment. — Lincoln  Safe  Deposit  &  Trust 
Co.  V.  Weston  (Xeb.)  16. 

STATUTES.    ^ 

Provision*  relaUng  to  partieular  tubjecta. 

See  •■Api)rentic<>s'" :  "Bankruptcy" ;  "Bastards," 
§  3:  ■•(.ixrriers,"  5  1 :  "Descent  and  Distribu- 
tion": "Drains";  "Elections,"  S  1;  "Kmi- 
nent  Domain,"  S  1 ;  "Habeas  Coriius,"  ii  1 : 
"Intoxicating  Liquors" ;  "Joint-Stock  Com- 
panies'" :  "Limitation  of  Actions"  ;  "Mechan- 
ics' Liens" ;  ">Iunicipal  Corporations,"  8$  2, 
.■>,  7.  13  ;  "Physicians  and  Surgeons"  ;  "Iteil- 
roads,"  8  8:  "Robbery";  "t^treet  Railroads," 
8  1 ;  "Taxation,"  88  4,  5,  6,  8-10,  12 ;  "Wills," 
8  3;    "Witnesses."  8  2. 

Claims  against  state,  see  "States,"  $  1. 

Kellow  servants,  see  "Master  and  Servant,"  8  6. 

Punishment  for  crime,  see  "Criminal  Law,"  § 
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Revenue  laws,  see  "Internal  Revenue." 
Statute  of  frauds,  see  "Frauds.  Statute  of." 
Statutory  new  trial,  see  "New  Trial,"  §  4. 

(    I,    Enaetment,  reqnlaite's,  and  validity 
in  Reneral. 

Act  1903  (Laws  1903,  p.  584,  c.  110),  amend- 
ing sections  18,  20,  art  S.  c.  18,  and  section 
3a,  art.  13,  c.  83,  Comp.  St.  1901,  so  far  as 
it  relates  to  the  deposit  of  county  funds,  was 
constitutionally  adopted,  though  title  was 
amended  during  passage ;  article  3,  §  11,  of  the 
Constitution  preventing  amendments  and  cor- 
rections of  mistakes  in  titles  of  bills. — State  v. 
Cronin  (Neb.)  325,  327. 

Uev.  Civ.  Code,  §  6C4,  empowering  Insurance 
Commissioner  to  prepare  standard  form  of  pol- 
icy, hfid  repugnant  to  Const,  art.  3,  §  17,  re- 
qnirine  every  bill  to  be  read. — Phenix  Ins.  Co. 
V.  Perkins  (S.  D.)  1110. 

(   2.    Subject*  and  titles  of  aota. 

The  title  of  an  act,  "The  Practice  of  Medi- 
cine," is  broad  enough  to  include  a  provision 
requiring  itinerant  physicians  to  procure  a  li- 
cense.— State  V.  Edmunds   (Iowa)   431. 

Code,  {  2581,  relating  to  the  practice  of  med- 
icine by  itinerant  physicians,  held  not  in  con- 
flict with  Const,  art  7,  §  7. — State  v.  Ed- 
munds (Iowa)  431. 

Long  use  of  a  general  title  to  a  particular 
class  of  enactments  is  such  construction  by  the 
Legislature  of  the  Constitutional  provision  that 
no  law  shall  embrace  more  than  one  subject  as 
to  be  entitled  to  consideration  by  the  court. — 


In  re  Atwcll's  Estate  (Minn.)  946;    Atwell  t. 
Parker,  Id. 

Chapter  153,  p.  397,  8p.  Laws  1871,  enUtled 
"An  act  to  change  the  names  of  certain  persons 
herein  named,  and  to  fix  and  establish  their 
adoption  and  heirship,"  sufficiently  expresses 
the  subject  thereof.  —  In  re  Atwell's  £2sta;-.' 
(Minn.)  940;   Atwell  r.  Parker,  Id. 

Comp.  St  1903,  c.  72,  art  5,  entitled  "An 
act  to  fix  a  maximum'  standard  of  freight  i-har- 
ges  on  railroads,  and  to  prevent  unjust  dis»rim- 
ination  therein,  or  secret  rates,  rebates,  or 
drawbacks  therefor,"  contains  only  one  subjei-t 
— Chicago,  B.  &  Q.  Ry.  Co.  v.  Anderson  (Xet>.) 
1019. 

The  license  law  of  1897  (Laws  1807,  p.  203.  c. 
72)  held  not  unconstitutional  because  it  is^  in 
effect  prohibitive  and  the  term  "prohibition"  is 
not  used  in  its  title. — State  v.  Barber  (S.  D.i 
107a 

The  provisions  of  Laws  1897,  pp.  210.  211.  c. 
72,  §i  11,  16,  as  to  selling  liquors  to  intoxicat<^J 
persons  and  the  recovery  of  damages,  held  with- 
in the  title  of  the  act  and  so  not  to  contravene 
Const  art  3,  S  21. — Garrigan  v.  Kennedy  (S. 
D.)  1081 ;  Same  v.  Thompson,  Id. 

{   3.    Amendment,  reTialon,  aad  aodlAe^ 
tlon. 

A  mere  change  in  phraseology  in  the  revision 
of  a  statute  will  not  work  a  change  of  a  law 
previously  declared  unless  it  clearly  app<>are 
that  such  was  the  intention  of  the  IJegislatnre. 
— Eastwood  V.  Crane  (Iowa)  481. 


STATUTES  CONSTRUED. 


UNITED  STATES. 

CONSTITUTION. 

Amend.  5 588 

Amend.  14 930 

Art.  3,  f  2 386 

STATUTES  AT  LARGE. 

1898,  July  1.  ch.  541,  i§ 
3a,  3b,  30  Stat  546  [U. 
S.  Comp.  St.  1901,  p. 
3422]    486 

1808,  July  1,  ch.  541,  U 
00a,  60b,  30  Stat.  562 
[U.  S.  Comp.  St  1901,  p. 
3445].  Amended  by  Act 
1903.  Feb.  5,  ch.  487,  i 
13,  32  Stat.  799  [U.  S. 
Comp.  St  Supp.  p.  416]  486 

1898,  July  1,  ch.  541,  S8 
67a,  67e,  30  Stat.  564 
ru.  S.  Comp.  St  1901,  p. 
3449]    486 

190.3,  Feb.  5,  ch.  487.  §  13, 
32  Stat.  799  [U.  S. 
Comp.  St.  Supp.  1903,  p. 
416] 486 

REVISED  STATUTES. 

{  503,  subd.  8  lU.  S.  Comp. 

St  1001,  p.  4.j7] 380 

t  905    tU.    S.    Comp.    St. 

1901,  p.  677] 135 

{  2288   lU.   S.   Comp.  St. 

1901,  p.  1385] 612 

COMPILED  ST.XTUTES 

1901. 

Page  457 380 

Page  677   135 

Patse   1.S.S5 612 

Pages  3422,  3445,  3449..  486 

COMPILED  STATUTES 

(Supp.)  1903. 

Page  416 486 


CAriFOBNIA. 

CODE  OF  CIVIL  PROCED- 
URE. 
|§  416,  850,  871 135 

IOWA. 

CONSTITUTION. 

Art.  1,   i  S: 732 

Alt.  1,  {  10 507 

Art.  7,  J  7 432 

CODE  1873. 
S  1268 94 

CODE  1897. 

§  228 638 

SS  235.  237 738 

S§  254.  260,  275 733 

§  301 460 

§313 747 

§  441 186 

§  687  124 

§7.51  101 

§  753  124 

I  782  101,  124 

I  792  124,  867 

$832  101 

I  902 268 

§§  943,  1026 766 

S  1343 176 

§  1374  127,  281 

§  1389 268 

i  1400 785 

i  1417 281 

§  1425 268 

§  1441  276 

81  1482.  1510 445 

88  162(!.  17:il,  1732 4,'t9 

§§  1742-1744 115 

8  1743 517 

8  1750 749 

§  2026 176 

8  2071   76,  77 

8  2072 465 


i  2297 SS 

§  2340    7M 

8  2as9 S7r, 

§§  2406,  2407 4<at 

I  2422    ITS 

§  2427    IT?, 

f  2429 173,  1121 

I  2445 $.74 

I  2448   4«(>.  4..-I 

i  2576 4  i» 

§8  2.-.79,  2,-)S0 42l>.  4.'.1 

S§   2.-)81,  2.S81 4.51 

I  29(Mt    113.  4n; 

i  2925    M-2 

i  2976    119 

S  2978.   Amended  by  Laws 

1900,  p.  89,  ch.  119 771 

§  2998 N» 

8  3004    44.5 

§  3053    4i» 

§  3061     74J 

S  3102 M 

8  3155    !•>■ 

§  3180    275 

§8  3229,  3241   wrt 

8  3276 144 

8  3313   747,  870 

5  3349    74S 

I  3366    ir.l 

8  8383    4M 

S  3386 I.l 

8  3401    7. .-. 

I  3427 4(4 

I  3443 4.i: 

8  3465 ITS 

8  3466 4'.4 

§8  3496,  3504 .-»••> 

I  .3528 ,■■....  "'■- 

8  3541 4>:<t 

§  3557 m.-" 

8  3639 .-.I 

8  3641 7:.:; 

8  3675    7;r. 

8  3722 649 

8  3928 114 

§8  3796,  3797 2;  ."5 

88  3834r-3»41 1121 
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S  4094,  4095 153 

4101 8T5,  1126 


4111 

4114 

4178 

4184 

4372 

4453 

4488  , 

4til4 

4615 

4616  , 

4617 

4(>46 

4661 

4688 

4712 

4728  , 

4753    1125 


869 
510 
428 
293 
460 
193 
287 
739 
271 
782 
289 
135 
98 
460 
789 
634 


109 
193 
738 
637 
738 
462 
507 
273 
201 
402 
193 
191 
98 
732 


CODK  (Supp.)  1902. 

Page  212.  §  2033n 176 

Page  212,  §$  2033b,  2033c 

77,  176 
LAWS. 


4943 

.-.237 

.-.241 

S  5289,  5290... 

.-.321 

-.337 

.^338 

.'>.S48  

5373 

5432 

5448  

5488 

.=i492 

5550 


1884,  p.  18,  ch.  20. . , 
1896.  p.  35,  ch.  28. . . 
1898.  p.  56,  ch.  101., 
liKKt.  p.  33.  ch.  50... 
1900.  p.  89,  ch.  119. 
1902,  p.  50,  ch.  81,  ~ 


268 
108 
114 
127 
771 
2,3  7-! 


1902,  p.  107,  ch.   148 646 


BnOHIGAN. 

CONSTITUTION. 

Art.  6,  J  32 588 

Art.  15,   §  11 552 

Art.  18,  J  1 60 

COMPILED  LAWS  1897. 

Ch.  218 562 

S  435 53 

§  502 210 

$669 537 

§§  716.  717,  731,  745 220 

«  762 48 

S  826  585 

«  836  820 

iS  840  48 

«  900 220 

$  1000 226 

g  1109 540 

«  2112  6:w 

§  3843  835 

8  38(!0 851 

$§  3884-3886,  389a 807 

8  3921 805 

8  3949  849 

88  4.338,4356 851 

8  4495  ...• .%33 

88  6057,  6079-6089  .->52 

8  6303  836 

8  7052  r,a3 

8  7057 .578 

88  829.3,  8204 8.55 

i   8.-..-.3  552 

?  W;90  209 

5  .S783 206 


(  8810 570 

i   9284  535 

§  9085  62 

{§  10,000-10,033,  10,036, 

10,037 66 

!  10,117  530 

8  10,142  832 

8  10,181  .504 

8  10.212  832 

8  10,213  540 

I  10,2(58  62 

1  10.679  820 

IS  1(1,095-10.907 849 

I  11,361  8;{5 

8  11,7(i2  631 

H  11.78.";,  11,786 630 

CITY  CHARTERS. 

Detroit.     Laws  1883,  pp. 

620,  621,  No.  326,  §§  6,  9  572 
Detroit.      Laws    1893,    p. 

95,  88  167,  168 81Q 

Detroit.      Laws    ia')3,    p. 

97,  8  170 800 

Detroit.      Laws    1893,    p. 

383,    8    714 581 

LAWS. 

1840,   p.   13,   No.   4,   i  6. 

Amended  by  Laws  1860, 

p.  1444,  No.  440 822 

1869,  p.  1444,  No.  440. . . .  822 

1877,  p.  207.  No.  191 652 

1883,    pp.    620,    621,    No. 

326,   81  6,  9.        Detroit 

City  Charter 672  , 

1885,  p.   184,   No.   153,   8 

26 1026 

1893,  p.  95,  88   167,  168. 

Detroit  City  Charter.;.  810 
1893,  p.   07.   8  170.     De-  I 

troit  City   Charter 809 

1803,  p.  383,  8  714.  De-    I 

troit  City  Charter 581 

1893,  p.  401,  No.  206,  i  : 

104  849 

1899.  p;'i56,"No.i07,"8    i 

127 657  1 

1899,  p.  298,  No.  191,  88    I 

2,  3 662 

1899.  p.  380,  No.  243,  g 

144  822 

1899.  'pp.  462,"  463,"  No.    i 

272,  ch.  4,  8M,  3 851  i 

1899,  p.  465,  No.  272,  ch. 

5,  8  3 851  ! 

1903,  p.  142.  No.  326,  8  3  60  I 
1903.  pp.  168,  171,  No.    ! 

136,  88  1.  10 826 

1903,  p.  4.52 826 

1903,  p.  766,  No.  523. ...  525 

MINNESOTA. 

CONSTITUTION. 

Art.  1,  8  12 74 

Art.  4,  88  33,  34 966 

Art.  4,  8  36 940 

Art.  9,  8  3 161 

GENERAL  STATUTES  1878. 

Ch.  6(i,  8  125 304 

Ch.  75,  8  8 304 

GENERAL  STATUTES  1894. 

8  647 71 

8  1225 495 

ii  1.574  943 

8  1602,  subd.  3 603 

8  2248  300 

8  2701 .-.04 

8  4213  .161.  070 

8  4215   161 

8  4227  107 

88  4469-4471 797 


88  4575-4580.       Amended     . 
by   Laws  1901,   pp.   91- 

93,  ch.  89 797 

8J  4665,  4730  496 

8  5204  163 

8  5262  954 

8  5267 163,  304,  496 

88  5308,  5322 .-.02 

8  5308  , 302 

88  5550,  .5553 K 943 

r5842  304 

8  6527 .* 499 

8  6812  306 

8  7059  164 

CITY  CHARTERS. 
Dnluth,  88  276,  277 1059 

LAWS. 

1871,  p.  397,  ch.  153....  946 

1888,  p.  273 938 

1895,  p.  224,  ch.  101 963 

1895,  p.  322,  cb.  149.  g  8  066 

1895,  p.  734,  eh.  327 303 

1895,  p.  7.57,  ch.  354 495 

1897.  p.  46.  ch.  46 948 

1897,  p.  285,  ch.  151..  72 
1897,  p.  568,  ch.  307,  8  3  940 

1899,  p.  65.  ch.  65 791 

1899,  pp.  68,  71,  cha.  69, 

70 616 

1899,  p.  174,  ch.  168....  054 

1899,  p.  487,  ch.  359 168 

1901,  pp.  91-93,  ch.  89..  797 
1901,  p.  121,  ch.  113 802 

NEBRASKA. 

CONSTITUTION. 

Art.  3 14 

Art.  6,  §  1 14 

Art.  9,  8  1 3 

Art.  9,  8  3 991 

Art  9,  8  4 1()39 

Art.  9,  88  6,  7 3 

CODE  OF   CIVIL  PRO- 
CEDURE. 

88  10,  16 10 

8  45  1 

8  329 246 

8  1008  332 

COBBEY'S  ANNOTATED 
STATUTES. 

Ch.  47,81020... 981 

8  364  1045 

8  855 10.30 

8  237.5a   1031 

8  4937  3.38 

88  6049,  6660 14 

8  71.-.0  241 

8  10.0.39    10.33 

88  10..529,   10,531 255 

8  10.870   325 

COMPILED  STATUTES 
1899. 

Page  954,   eh.  77,  art.  1, 

88  39,40 XX 

Ch.    16,    88   216.   227....     14 

COMPILED  STATUTES 
1901. 

Ch.  18,  art.  3,  88  18,  20. 
Amended  by  Laws  1003, 

p.  584,  ch.  110 325 

Ch.  23,  8  31 989 

Ch.  72.  art.  5 1010 

Ch.  83.  art.  3,  88  6,  9..     16 
Cli.    83,    art.    13,    8    3a. 
Amended  b.v  Ijiws  1903, 
p.  5.84,  eh.  110 325 
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COMPILED    STATUTES 
1003. 

Ch.  12a  251 

Uh.  14,  {  101 1026 

CU.  32,  i   a 250 

Ch.  77,  art.  1,  J 'lOa  et 

seq 1039 

CITY  CILVKTKRS. 
Omaha.  §'33 2« 

law's. 

1895,  p.  122,  ch.  22 094 

1003,  pp.  269,  27."),  ch.  29  14 
1903,  p.  404.  ch.  73,  §  58   3 

1903,  p.  519,  ch.  76 1039 

1903,  p.  584,  ch.  110 325 

NOSTH  DAKOTA. 

COMPILED  LAWS  1887. 
§f  1040,  1643 919 

REVISED   CODES   1809. 

§  2715  007 

$  4!)S8 003 

$  .-)0d2  320 

ii  5289 907 

S  5C2« 905 

«  5630  320 

§  5»45    893,  905 

n  6405,  6407 890 

S  7117 888 

H  'J842,.  7843 317 

LAWS. 

1897,  p.    297,    ch.    126,    { 
110 919 

SOUTH  DAKOTA. 

CONSTITUTION. 

Art.  3,   f   17 1110 

Art.  3,  S  21 1081 

REVISED  CIVIL  CODE 
lOO.'J. 

f  29 1106 

«  664 1110 

f  816 883 


ii   974.  981 1104 

I  1238.  subd.  5. 46 

I  1276 1074 

i  1726  1110 

I  21.53 1069 

$  22.->6  37 

I  2279 348 

REVISED  CODE  OF  CIVIL 
I'UOCEDURB  1003. 

Ch.  29  28 

8  79  36 

g  146  1069 

I  185,  snhd.  5 33 

§  200 882 

I  227 722 

$  246  717 

I  311  ...• 1069 

§§  325,  329 727 

{  374 722 

§  636  1104 

8S  698,  706  722 

REAISED  CODE  OP  CRIM- 
INAL  PROCEDURE 
1903. 
a  724.  730,   732 86 

REVISED  JUSTICES' 

CODE. 

gi  13,  18 727 

LAWS. 

1865-66,  p.  95.  S  521....  879 
1891,  p.  66,  ch.  14,  i  112    29 

1890.  ch.   154,  i  5 1072 

1893,  p.  174,  ch.  100 1074 

18!J7,  R  203,  oh.  72 1078 

1897,  pp.  210,  211,  ch.  72, 

§S  11,16 1081 

1897,  p.  214,  ch.  .72,  §  23..1078 
1901,  pp.     128,    129,    ch. 

108,  §§1,3 81 

1903,  p.  255,  ch.  194 28 

1903,  p.  256,  cb.  194,  S  3    28 


WI8GOVSIH. 

CONSTITUTION. 
Art.  1,  $§  9,  13 


930 


RE^•  ISBD  STATUTES  1898. 

Ch.  143 671 

i  1791h   a*-. 

§§  74T,  748 St-T 

a  893.  905.  911.  912.  914a  7Da 
§  1210e.  .    .^mended       by 

Laws  1903.   p.  572,   ch. 

354                ..........  980 

i§  1391. 'isos! '.!'.!'.!;'.!  I  ew; 

i  1941^7 110« 

§  1977 Tva 

U  2074,  2081,  20S9.  2098  408 

I  2172   3«5 

i  2271    «J7s 

i  2286 lONi 

i  2316a K&y 

ii  2341-2343 1093 

§  2443    404.  415 

«  2G07 395 

§  2647 9&> 

i  27(55   1093 

§  2844   9»> 

»  2SXi 92* 

I  3048 iVXi 

§  3101   376 

a  3156,  3162 4Kt 

S  3315 42.'-. 

§»  3320-3322   1095 

I  3806 41.-I 

I  3959 67S 

It  4021-4024 lfl«" 

I  4068 .S71 

§  4192  3«s 

S  4214,  suba.  2 3t>9 

§  4222 3S< 

I  4386   359 

^    CITY  CHARTERS. 

Ch.  7,  S2 70«' 

Milwaukee,  S  9 373 

LAWS. 

1899.  >  443,  ch.  266,  H  1. 

8.  11717 373 

1899,  p.  613.  ch.  336 37« 

1890.  pp.    682.    684,    686, 

701 ;  ch.  356,  g§  167.'>-1. 

1670-2,    167»-^,    167C>-8  417 

1903,  p.  442,  ch.  280 376 

1903,  p.  510,  ch.  317.  §  1  »Z, 
1903,  p.  572,  ch.  354 93u 


STAY. 

Of  suit  in  equity  because  of  action  at  law  pend- 
ing, see  "Aetiou,"  §  3. 

Pendins  iippeul  or  writ  Of  error,  see  "Appeal 
and  Error,"  §  9. 

STENOGRAPHERS. 

Court  stenographers,  see  "Courts,"  $  1. 

STOCK. 

Corporate  stock,  see  "Corporations,"  {  3. 
Of    nnincorporatod    associations,    see    "Joint- 
Stock  Companies." 

STOCKHOLDERS. 

Of  banks,  see  "Banks  and  Banking."  g  1. 
Of  corporations,  see  "Corporations,'*  §  4. 
Of    unincorporated    associations,    see    "Joint- 
Stock  Companies." 

STORAGE. 


See  "Warfthousemcu." 


STREET  RAILROADS. 

See  "Railroads." 

Argument  of  counsel  in  action  against,  sn- 
'^rrial,"  i  5. 

As  einpIo.ver8,  see  "Master  and  Servant,"  IJ 
3-8. 

Error  favorable  to  party  complaining  in  ac- 
tion for  killing  auluial,  see  "Appeal  and  Er- 
ror." g  20. 

Imputed  negligence  of  person  injured  by  oper- 
ation of,  see  "Xegligence,"  g  3. 

Taxation  of  street  railroad  companies,  sw 
"Taxation,"  g  4. 

g    1.    Establlshaieat,    eonstmetioK,     amd 
malntenanoe. 

An  electric  railway,  organised  nnder  Code.  ? 
202(>,  held  an  interurban-  railway,  within  Co<l-> 
Supp.  §  2033a.— Cedar  Rapids  &  M.  a  Ry.  Co. 
V.  CummJns  (Iowa)  176.- 

In  an  action  for  injuries  to  plaintiff  from  th'> 
overturning  of  his  cutter  in  strikiiiK  the  raiK 
of  the  defendant's  track,  evidence  of  atvident!" 
of  similar  charactor  held  inudiuissible. — (Jregorv 
V.  Detroit  United  Ry.  Co.  (Mich.)  546. 

In  an  action  for  injuries  to  plaintiff  from  the 
overtumiug  of  his  cutter  on  striking  defeiul- 
aut's  track,  verdict  for  plaintiff  htld  contrary 
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to  evidence. — Gregory  ▼.   Detroit  United   Ry. 
Co.  (Mich.)  546. 

$   2.    Recvlstlan  and  operation. 

In  an  action  against  a  street  railway  compa- 
ny for  killing  plaintiff's  cow,  the  denial  of  a 
motion  to  direct  a  verdict  for  defendant  held 
not  error.- — Airikainen  v.  Houghton  Uounty  St. 
It}-.  Co.  (Mich.)  264. 

Plaintiff  held  not  guilty  of  contributory  negli- 
BtMK'e  as  a  matter  of  law  in  attempting  to 
alight  from  a  vehicle  to  hold  her  horse,  which 
luul  become  frightened  by  dust  fl.ving  from  a 
street  cnr  approachirDr  at  an  excessive  rate  of 
speed. — McVean  v.  Detroit  United  Ry.  (Mich.) 

A  fitreet  railway  motorman  held  bound  to 
bring  his  car  under  control  eio  far  aa  possible, 
on  seeing  a,  frightened  horse  and  vehicles  in  a 
narrow  space,  to  prevent  a  collision. — McVean 
V.  Detroit  United  Ry.  (Mich.)  527. 

In  an  action  against  a  street  railway  company 
by  a  fireman  fop  personal  injuries,  a  rule  of  the 
company  limiting  speed  to  four  miles  an  hour 
when  going  by  an  engine  house  held  to  require 
decrease  of  speed  on  approach  as  well  as  im- 
mediately in  front  of  the  engine  house. — Mc- 
Kernan  v.  Detroit  Citizens'  St.  Ry.  Co.  (Mich.) 
812. 

In  an  action  against  a  street  railway  com- 
pany by  a  fireman  for  personal  injuries,  viola- 
tion of  a  rule  of  the  company  limiting  speed  to 
four  miles  an  hour  when  going  by  an  engine 
house  held  not  negligence  per  se. — McKernan 
T.  Detroit  Citizens^  St.  Ry.  Co.  (Mich.)  812. 

Evidence  in  action  against  street  railroad 
for  killing  horse  held  insufficient  to  sustain  a 
finding^  that  the  motorman  might  have  avoided 
the  injury  by  ordinary  care,  so  that  it  was  er- 
ror to  submit  the  question  of  willful  negligence. 
— Alger,  Smith  &  Co.  v.  Duluth-Superior  Trac- 
tion Co.  (Minn.)  208. 

No  right  of  way  exists  in  favor  of  one 
crossing  the  tracks  of  a  street  railway,  when 
a  diminution  of  the  speed  of  the  car  is  neces- 
sary to  enable  him  to  pass  in  safety. — Gold- 
mann  v.  Milwaukee  Electric  Ry.  &  Light  Co. 
(Wis.)  384. 

In  an  action  against  a  street  railroad  for 
personal  injuries  received  by  plaintiff  in  a 
crossing  accident,  facts  held  to  show  contribu- 
tory negligence,  barring  recovery. — Goldmann 
V.  Milwaukee  Electric  Ry.  &  Light  Co.  (Wis.) 
384. 

Due  care  in  approaching  a  street  railway 
crossing  can  be  satisfied  only  by  the  full  use  of 
the  senses  of  sight  and  hearing  at  the  last  mo- 
ment of  opportunity  before  i>assiog  the  line  be- 
tween safety  and  peril. — Goldmnnn  v.  Milwau- 
kee Electric  Ry.  &  Light  Co.  (Wis.)  384. 

STREETS. 

See  "Highways"  ;   "Municipal  Corporations,"  S| 

11,  12.  • 

Impairing  rights  of  abutting  owners  as  taking 

Froperty  without  compensation,  see  "Eminent 
)omain,"  §  1. 
In  cities,  see  "Municipal  Corporations,"  g  5. 

SUBROGATION. 

One  who  advances  money  on  a  mortgage  to 
pay  a  prior  mortgage  held  entitled  to  l>e  sub- 
rogated to  the  prior  mortgagee,  where  mort- 
gagor had  conveyed  i>efore  second  mortgage. — 
Sproal  V.  Larsen  (Mich.)  213. 

Though  a  grantor  in  a  deed  of  gift  agreed  to 
settle  incumbrances  on  the  property,  the  iigree- 
nient  was  not  one  which  could  be  enforced  by 
the  grantee,  and  on  sale  under  the  incumbrance 
the  donee  had  no  right  of  subrogation  to  the 


rights  of  the  incumbrancer. — Fischer  v.  Union 
Trust  Oo.  (Mich.)  852. 

Where  surety  on  a  note  secured  by  a  chattel 
mortgage  pays  it,  the  ownership  of  the  note 
and  mortgage  vested  in  him. — Thurston  v.  Os- 
borne-McMillan  Elevator  Co.  (N.  D.)  892. 

SUCCESSIVE  APPEALS. 

See  "Appeal  and  Error,"  {  1. 

SUiCIDE. 

By  insured,  see  "Insurance,"  f  12. 


See  "Action." 


SUIT. 


SUMMARY  PROCEEDirKiS. 

Recovery  of  possession  by  landlord,  see  "Land- 
lord and  Tenant,"'  f  4. 


See  "Process." 


SUMMONS. 


SUPPORT. 


Of  child  on  divorce  of  parents,  see  "Dtvorce,"' 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURFACE  WATERS. 

Diversion  from  highway,  see  "Highways,"  ^  2. 

SURPRISE 

Ground  for  continuance,  see  "Criminal  Law," 
8  10.  • 

SURRENDER. 

Of 'lease,  sec  "Landlord  and  Tenant,"  (  ' 

SURVIVING  PARTNERS. 

See  "Partnership,"  {  3. 

SWINDLING. 

See  "False  Pretenses." 

TAXATION. 

See  "Internal  Revenue." 

Assessments  for  municipal  improvements,  see 
"Municipal  Corporations,"  §|  6,  9,  10. 

Duties  of  vendor  and  purchaner  as  tu  taxes,  see 
"Vendor  and  Purchaser,"  8  4. 

Estoppel  to  deny  validity  of  tax  lien,  see  "Es- 
toppel," S  2. 

.Tudgment  for  taxes  as  bar  to  action  for  taxes 
of  succeeding  year,  see  "Judgment,"  |  6. 

Local  or  special  taxes,  see  "Drains,"  §  2;  "Mu- 
nicipal Corporations,"  i  13. 

Occupation  or  privilege  taxes,  see  "Intoxicat- 
ing liquors,"  8  1;    "Licenses,"  t  1. 

Of  witness'  fees,  see  "Witnesses,"   §  1. 

Right  of  taxpayer  to  restrain  grant  of  fran- 
chise by  city,  see  "Mnnicipal  Coriwrations," 
§11. 

Rights  against  municipality  as  to  public  im- 
provements, see  "Municipal  Corporations,"  { 

Scope  of  review  in  action  by  city  against  coun- 
ty to  recover  mulct  taxes.  Bee  "Appeal  and 
Error,"  §  13. 
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see  '"Bills  aojd  Notes."  §  1. 
Validity  of  statute  relating  to  tax  sales  as  tak- 
ing of  property  without  due  process  of  law, 
see  "Constitutional  Law,"  {  4. 

i    1.    Consflintlonal     reqnlrements     and 
restrlctloiLS. 

Under  Const,  art.  9,  8  1,  cl.  2,  a  tax  is  uni- 
form if  the  persons  subject  to  it  are  duly  di- 
vided into  classes  and  the  law  operates  on  the 
meinl)ers  of  each  class  uniformly. — Aachen  & 
Mun'ch  Fire  Ins.  Co.  v.  City  of  Omaha  (Neb.)  3. 

Foreign  insurance  companies,  for  purposes 
of  taxation  under  article  9,  |§  1,  6,  may  be 
treated  as  a  single  class,  and  taxed  at  a  rate 
different  from  that  Imposed  on  domestic  cor- 
porations.— Aachen  &  Munich  Fire  Ins.  Co.  v. 
City  of  Omaha  (Neb.)  3. 

Under  Const,  art.  9,  I  1,  cl.  1,  property  and 
franchises  within  the  state  must  be  taxed  ac- 
cording to  valuation,  and  no  dLscrimination  can 
be  made  between  a  foreign  and  a  domestic  in- 
surance company." — Aachen  &  Munich  Fire  Ins. 
Co.  V.  City  of  Omaha  (Neb.)  3. 

§   2.    Uabillty  of  penona  and  property. 

Evidence  in  an  action  by  a  sanitarium  asso- 
ciation, incorporated  under  Comp.  Laws  1897, 
c.  224,  held  sufficient  to  show  that  it  used  all 
of  its  funds  for  the  benefit  of  the  association, 
as  provided  by  section  6,  so  as  to  render  its 
property  exempt  from  taxation  under  section 
7. — Michigan  Sanitarium  &  Benevolent  Ass'iiv. 
City  of  Battle  Creek  (Mich.)  855. 

A  charitable  corporation  held  not  estopped 
from  claiming  exemption  from  taxation. — Michi- 
gan Sanitarium  &  Benevolent  Ass'n  v.  City  of 
Battle  Creek  (Mich.)  855. 

Purcli 
not  a 

6.  requiring  a  sanitarium  association,  incorpo- 
rated under  that  chapter,  and  exempting  its 
property  from  taxation  under  section  7,  to  use 
Its  funds  wholly  within  the  state. — Michigan 
Sanitarinm  &  Benevolent  Ass'n  v.  City  of  Bat- 
tle Creek  (Mich.)  855. 

A  sanitarium  association,  incorporated  under 
Comp.  L«WB  1897,  c.  224,  held  entitled  to  ex- 
emption from  taxation,  under  section  7  (Comp. 
Laws  1897,  §  S2&4). — Michigan  Sanitarinm  & 
Benevolent  Ass'n  v.  City  of  Buttle  Creek 
(Mich.)  8.'")5. 

Comp.  Laws  1897,  J  8294,  exempts  from  tax- 
ation the  property  of  charitable  hospitals,  etc., 
established  with  trust  funds,  whether  the  prop- 
erty is  or  is  not  a  part  of  the  original  trnst 
fniid.  —  Michigan  Sanitarium  &  Benevolent 
Ass'n  V.  City  of  Battle  Creek  (Mich.)  855. 

The  fact  that  defendant  city  erroneously  in- 
cluded in  the  description  of  the  exempt  prnp- 
orty  some  property  which  was  not  exenn)t  did 
not  deprive  plaintiff  of  its  right  to  exemption. — 
Miclilgnn  Sanitarium  &  Benevolent  Ass'n  v. 
City  of  Battle  Creek  (Mich.)  8.")5. 

A  sanitarium  associotion,  incorporated  under 
Comp.  Laws  1897,  c.  224,  is  not  required  to 
use  all  of  its  funds  "for  the  care  and  relief  of 
indigent  or  other  sick  and  infirm  persons  with- 
in this  state"  to  exempt  its  property  from  tax- 
ation, under  section  7  (Comp.  Laws  1897,  § 
8294).  —  Michigan  Sanitarium  &  Benevolent 
Ass'n  V.  City  of  Battle  Creek  (Mich.)  85."i. 

Where  a  cemetery  association  bought  part  of  a 
tract  of  land  to  enlarge  the  cemetery,  such  land 
is  exempt  from  taxation  under  Oinst.  art.  9.  § 
•3,  when  acquisition  is  necessary  for  use  in  the 


chasing  supplies  outside  of  the  state  held 
violation  or  Comp.  Laws  1897,  c.  224,  f 


—  State  V.  Lakewood  Cemetery  Ass'n  (Mino.i 
161. 

A  tax  on  the  gross  amount  of  premiums  <v- 
ceived  by  a  foreign  fire  insurance  compao; 
during  the  preceding  year  is  not  a  tax  on  pfip- 
erty,  within  Const,  art.  9,  i  1,  cl.  1.  but  is  i 
tax  on  the  insurance  business,  authorized  ty 
;he  second  subdivision  of  said  section. — Aacb^E 
&  Munich  Fire  Ins.  Co.  v.  City,  of  Omaia 
(Neb.)  3. 

I  3.     Plaee  of  tamatlon. 

Half  of  a  railroad  bridge  over  the  Missouri 
river,  owned  by  a  railroad  company.  Arfrf  "i 
part  of  the  continuous  line  of  road."  witbb 
Revenue  Act,  SS  39,  40.  in  forw  in  1901  (C.kdi 
St.  1899,  p.  954  c.  77,  art.  1),  and  assessah- 
for  taxation  by  the  state  board. — Chicago,  B.  k 
y.  R.  Co.  V.  Cass  County  (Neb.)  11. 

{   4.     XieTT  and  assessment. 

Under  Code,  S  1374,  and  Acta  28th  G*il 
Assem.  p.  33,  c.  50,  concerning  omitted  tnxn, 
the  fact  that  tax  agent  does  clerical  work  of 
writing  entries  in  the  record  held  immaterial  a< 
affecting  validity  of  assessment. — In  re  Mor- 
gan's Estate  (Iowa)  127 ;  Morgan  t.  Meeseccrr. 
Id. 

Under  CJode   Supp.   SS  2033a-2033c.    Co*.  8 

1343,  relative  to  the  assessment  of  the  properly 
of  street  railroad  companies,  hvld  impliedly  r- 
pealed  as  to  intemrban  railway  companies  It 
Code,  ii  1334.— Cedar  Rapids  &  M.  C.  Hy.  Co.  v. 
Cummins  (Iowa)  176. 

Under  Ode  Supp.  §S  2033a-2033c.  that  por- 
tion of  the  line  of  an  interurban  railway  cnni- 
pany  lying  within  the  city  or  town  limit.M  A-M 
taxable  as  a  railway. — Cedar  Rapids  &  M.  C. 
Ry.  Co.  V.  Cummins  (Iowa)  176. 

The  exemption  of  government  bonds  fnim 
state  taxation  does  not  entitle  a  bank  to  dedii.t 
the  amount  of  such  bonds  from  the  value  "f 
the  shares  of  stock  assessed  for  taxation  uci>" 
Code,  §  1.322.— People's  Sav.  Bank  v.  Cit.v  oi 
Des  Moines  (Iowa)  867 ;  Dea  Moines  S.iv. 
Bank  v.  Same,  Id. :  Home  Sav.  Bank  v.  S;)u-\ 
Id. 

Where  petitioners  owned  lots  4  and  5.  and 
six  inches  of  lot  6,  that  the  six-inch  strip  was 
omitted  from  the  description  did  not  deprive  the 
court  of  jurisdiction  in  proceedings  for  th" 
sale  of  the  land. — Keho  v.  Auditor  General 
(Mich.)  809. 

Tender  Detroit  City  Charter  1893,  p.  95,  {i 
107,  lf>8,  failure  of  assessors  to  sicn  tax  p>1I 
before  transnii».sion  to  council  held  to  renilrr 
levy  void. — I<owe  v.  City  of  Detroit  (Mich.t 
810. 

An  assessment  is  a  final  listing  qf  persons  and 
property,  with  an  estimate  of  the  value  of  the 
property  of  each,  for  the  purposes  of  taiatioa 
— Hacker  v.  Howe  (Neb.)  2S5. 

The  omission  to  attach  assessor's  aflftdavit  i" 
an  assessment  roll  is  an  illegal  act,  rendoiinj: 
such  assessment  void  in  an  action  at  law.  b!:t 
will  not  invalidate  the  assessment. — Douplas  v. 
City  of  Fargo  (N.  D.)  919. 

In  a  suit  to  set  aside  a  tax  sale,  made  in 
1897,  for  delinquent  taxes  of  1890.  and  to  cnn- 
cel  subsequent  asses.sments  to  1902,  the  ati- 
sence  of  an  assessor's  affidavit  from  the  assess- 
ment does  not  invalidate  the  sale-  nor  the  levie*. 
—Douglas  V.  City  of  Fargo  (N.  D.)  919. 

Comp.  Laws  1887.  S5  KHO.  ltM3.  authoririns 
I  the  court  to  render  judgment  (or  taxes  due  ;d 
;  lieu   of   tender,    were   repealed   in  1897  iLaaf 
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1S97.  p.  2J)7,  c.  12«},  {  110).— Douglas  t.  City 
of  Fnrgo  (N.  D.)  919. 

{  S.     ——  Eqnallsatioit  of  aiieiimenti. 

The  statute  providing  for  the  equalization  of 
the  assessments  of  property  as  between  different 
counties  by  the  State  Board  of  Equalization  is 
not  invalid  because  no  provisions  are  made  for 
an  appeal. — Haclcer  v.  uowe  (Neb.)  2o5. 

The  State  Board,  in  the  equalization  of  as- 
sessments as  between  different  counties,  acts  in 
a  quasi  jutlicial  character,  and  the  action  taken 
is  not  subject  to  collateral  attaclc,  except  for 
fraud  or  exercise  of  power  not  conferred  by 
law. — Hacker  v.  Howe  (Neb.)  255.     . 

The  action  of  the  State  Board,  in  the  equali- 
zation of  assessments  as  Iwtween  different  coun- 
ties, in  ordering  8  per  cent,  oit  increase  in  the 
aggregate  valuation  of  some  of  the  counties, 
cannot  be  impeached,  in  the  absence  of  fraud  or 
usurpation  of  power. — Hacker  t.  Howe  (Neb.) 
255. 

No  notice  is  required,  other  than  that  given 
by  statute,  of  the  time  and  place  of  meeting,  or 
of  action  taken,  by  the  State  Board  of  EJquali- 
zation. — Hacker  v.  Howe  (Neb.)  255. 

When  an  increase  in  values  results  inciden- 
tally iu  the  equalization  of  property,  so  that  all 
may  bear  its  equitable  proportion  of  the  burden 
of  taxation,  such  resulting  increase  is  within 
the  legitimate  powers  of  the  Board  of  Equali- 
zation.— Hacker  v.  Howe  (Neb.)  255. 

The  State  Board  of  Equalization  cannot  deal 
with  individual  assessments,  nor  consider  any 
inequalities  between  individual  taxpayers. — 
Hacker  v.  Howe  (Neb.)  255. 

Individual  discrepancies  and  inequfilities  must 
be  corrected  and  equalized  by  county  boards  of 
equalization. — Hacker  v.   Howe   (Neb.)  255. 

That  an  individual  taxpayer  of  a  county  has 
returned  for  assessment  money  on  hand  and  in 
bank  at  its  full  value  will  not  prevent  the  State 
Board  from  equalizing  the  assessment  by  rais- 
ing the  aggregate  value  of  all  property  in  such 
coiinty. — Hacker  v.  Howe  (Neb.)  255. 

That  the  State  Board  has  equalized  the  as- 
sessment of  a  county  by  raising  the  per  cent,  to 
bring  it  to  a  uniform  standard,  raising  the  as- 
sessment of  an  individual  taxpayer,  who  has 
returned  money  for  assessment  at  its  full  value, 
is  not  a  violation  of  the  law  requiring  all  per- 
sons to  pay  a  tax  in  proportion  to  the  vnlne 
of  their  property. — Hacker  v.  Howe  (Xeb.)  2.55. 

Where  money  has  been  returned  by  an  in- 
dividual taxpayer  for  assessment  at  its  full  face 
value,  and  an  order  of  increase  in  the  value  of 
all  property  in  the  county  is  made  by  the  State 
Board  of  Equalization,  such  assessment  and  or- 
der of  increase  can  only  affect  the  one  item  of 
property  assessed  in  the  first  instance  at  its 
face  value. — Hacker  t.  Howe  (Neb.)  255. 

The  State  Board  of  Equ.ilization,  in  the 
equalization  of  property  between  different  coun- 
ties, under  Cobbey's  Ann.  St.  ifWS,  $  10..529, 
may  act  on  the  assessments  of  the  different 
counties  and  the  knowledge  of  its  own  mem- 
bers.— Hacker  v.  Howe  (Neb.)  255. 

Where  the  trial  court  found  that  the  State 
Board  of  Equalization  acted  in  good  faith  and 
without  fraud,  such  issues  are  eliminated  on 
appeal. — Hacker  v.  Howe  (Neb.)  2.55. 

The  value  by  the  county  assessor  is  not  con- 
clusive, but  the  assessment  a^  finally  made  is 
the  value  as  found  by  the'  assessors,  ns  corrected 
and  equalized  by  the  county  and  state  boards  of 
equalization. — Hacker  v.  Howe  (Neb.)  2.55. 

rnder  Cobbey's  Ann.  St.  11)0.3,  I  10..531,  the 
a88e.4sment  of  property  for  taxation  is  not 
finni  until  acted  upon  by  the  county  and  state 
boards  of  equalization. — llacker  v.  Howe  (Neb.) 


S  6.     Idea  and  pxisrlty. 

Where  land  was  subject  to  delinquent  taxes, 
and  the  Auditor  General's  petition  to  foreclose 
such  lien  was  dismissed  without  prejudice,  the 
state's  lien  continued,  under  Pub.  Acts  1885,  p. 
184,  No.  153.  {  26.— Auditor  General  t.  Carpen- 
ter (Mich.)  1025. 

Under  Pub.  Acts  188.5,  p.  184.  No.  153,  §  26, 
failure  of  the  Auditor  General  to  include  certain 
lands  in  his  petition  for  foreclosure  of  a  tax 
lien,  the  succeeding  year  after  a  former  petition 
had  been  dismissed  without  prejudice,  held  not 
to  bar  the  lien. — ^Auditor  General  v.  Carpenter 
(Mich.)  102!). 

That  there  was  a  time  during  the  existence  of 
a  tax  lien  that;  no  procedure  was  provided  for 
the  enforcement  thereof  did  not  extinguish  the 
lien. — Auditor  General  v.  Carpenter  (Mict».) 
1025. 

A  release  of  the  lien  of  taxes,  or  any  portion 
thereof,  levied  on  real  estate,  releases  such  tax- 
es for  all  purposes.— <)ity  of  Beatrice  v.  Wright 
(Neb.)  1039. 

(  7.  Payment  and  itefiuidiac  or  ve«ov« 
ery  of  tax  paid. 

An  owner  held  authorized  to  waive  the  stat- 
utory provisions  limiting  the  right  of  a  county 
to  collect  taxes  on  property  withheld  from  tax- 
ation.— Kehe  v.  Blackhawk  County  (Iowa)  281. 

A  payment  of  taxes  held  not  made  under  pro- 
test.— Kehe  V.  Blackhawk  County  (Iowa)  281. 

A  statement  by  a  tax  ferret  to  a  taxpayer 
held  not  binding  on  the  county. — Kehe  t.  Black- 
hawk County  (Iowa)  281. 

A  statement  by  a  tax  ferret  to  a  taxpayer 
held  not  to  affect  the  character  of  a  payment 
of  taxes  voluntarily  made. — Kehe  v.  Blackhawk 
County  (Iowa)  281. 

An  owner,  paying  taxes  pursuant  to  a  demand 
not  authorized  by  Code,  $  1374,  held  not  enti- 
tled to  recover  the  same,  under  section  1417. — 
Kehe  v.  Blackhawk  County  (Iowa)  281. 

Under  Detroit  City  Chhrter  1803,  p.  97,  I 
170,  providing  that  the  tax  roll  be  delivered 
July  Ist.  and  that  "forthwith"  six  days'  notice 
by  publication  in  the  ofiicial  daily  paper  be 
given,  publication  on  the  first  seven  days, 
omitting  July  4th.  held  sufficient. — Walker  v. 
City  of  Detroit  (Mich.)  809. 

Illegsl  taxes  paid  under  protest  may  be  re- 
covered under  the  common  counts. — Michigan 
Sanitarium  &  Benevolent  Ass'n  v.  City  of  Battle 
Creek  (Mich.)  855. 

An  extension  of  time  in  which  to  pay  taxes 
held  not  to  prevent  recovery  of  the  same  paid 
under  protest. — Michigan  Sanitarium  &  Ben- 
evolent Ass'n  V.  City  of  Battle  Creek  (Mich.) 
855. 

The  fact  tbat  one  paying  his  taxes  under 
protest  as  illegal  did  so  by  giving  a  check  for 
the  amount  which  was  sunsequently  cashed 
does  not  prevent  bis  recovery  of  the  taxes. — 
Michigan  Sanitarium  &  Benevolent  Ass'n  v. 
City  of  Battle  Creek  (Mich.)  85p. 

{  8.  Oolleatlon  and  enf oroement 
against  persons  or  personal  prop- 
erty. 

Under  Gen.  St.  1891,  g|  5550.  6553.  and  sec- 
tion 1574,  a  sheriff  is  not  entitled  to  $1  for  each 
execution  issued  on  a  personal  proiwrt.v  tax 
and  returned  unsatisfied. — Ajipenl  of  .Justus 
(Minn.)  943:  Justus  v.  Board  of  Com'rs  of 
Itamsey  County,  Id. 

An  injunction  to  restrain  the  enforcement  of  a 
tax  as  illegal  will  not  lie  until  taxes  legally 
due  are  paid  or  tendered. — Hacker  v.  Howe 
(Neb.)  25.5. 

Taxes  and  special  assessments  levied'on  renl 
estate  under  the  general  revenue  laws  of  the 
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state  create  no   personal   liability  against  the 
owner.— City  of  Beatrice  t.  Wright  (Neb.)  1030. 

Grounds  on  which  equity  will  restrain  the 
collection  of  a  tax  on  tender  of  amount  due 
determined. — Douglas  y.  City  of  Fargo  (N.  D.) 
1)10. 

Where  the  complaint  or  evidence  shows  that 
a  portion  of  the  taxes  is  legal,  equity  will  not 
restrain  the  collection  of  the  illegal  portion 
unless  the  legal  portion  has  been  paid  or  ten- 
ilered.— Douglas  v.  Qty  of  Fargo  (N.  D.)  919. 

f  9.     Sale'  ot  land    for   nonpayment   of 
tax. 

The  Auditor  General  has  anthotity  to  include 
delinquent  drain  taxes  in  his  petition  for  sale 
of  land  for  nonpayment  of  taxes. — Rumsey  t. 
Griffin  (Mich.)  671.  1182. 

The  Auditor  General  has  power  to  set  aside 
a  sale  of  land  for  taxes  because  of  a  defect  in 
the  publication  thereof,  and  to  resell  the  land. 
—Rumsey  y.  Griffin  (Mi^eh.)  571,  1132. 

After  confirmation  of  a  sale  of  land  for  taxes, 
the  sale  and  deeds  isbned  tlierennder  can.  b» 
set  aside  only  on  the  grounds  that  the  taxes 
w^re  paid,  that  the  land  was  exempt  from 
taxation,  or  for  want  of  jurisdiction  to  enter 
the  decree  of  sale. — Rumsey  v.  Griffln  (Mich.) 
571,  1132. 

Where  a.  petition  for  leave  to  file  a  bill  of  re- 
view alleged  that  a  decree  for  the  sale  of  peti- 
tioner's land  had  been  entered,  which  wasj  in- 
valid, and  the  answer  admitted  that  there  was 
no  tax  lien  against  the  land,  the  prayer  of  the 
petition  should  have  been  granted. — Rumsey  v. 
.\uditor  General  (Mioh.)  623. 

The  determination  by  the  Auditor  General 
■  that  lands  arc  delinquent  for  taxes,  etc.,  held 
not  necessary  to  the  vesting  of  the  lands  in  the 
state,  under  Pub.  Acts  1889,  p.  150,  No.  107, 
S  127.— Board  of  Sup'rs  of  Alcona  County  t. 
Powejrs  (Mich.)  057. 

The  fiuding  by  the  .Auditor  General  and  Land 
Commissioner  that  no  suits  are  pendnig  to  set 
aside  taxes  on  lands  returned  as  delinquent  and 
purchased  by  the  state  is  conclusive. — Board  of 
Sup'rs  of  Alcona  County  v.  Powers  (Mich.)  6,57. 

A  certificate  of  the  determination  of  the  Au- 
ditor General  and  Land  Commissioner,  as  re- 
quired by  Pub.  Acts  1899.  p.  l.W,  No.  107,  { 
127,  relating  to  lands  delinquent  for  taxes  vest- 
ed in  the  state,  held  sufficient. — Board  of  Sup'rs 
of  Alcona  County  v.  Powers  (Mich.)  657. 

The  validit.v  of  the  appointment  of  an  ex- 
aminer as  provided  by  Pub.  Acts  1899,  p.  150, 
No.  107,  S  127.  to  ascertain  the  value,  ets;.,  of 
delinquent  lands,  held  not  affected  by  the  fail- 
ure of  the  Auditor  General  to  previously  de- 
termine what  lands  are  delinquent  for  taxes. — 
Board  of  Sup'rs  of  Alcona  County  v.  Pow«rs 
(Mich.)  6.57. 

The  filing  of  a  list  of  lands  delinquent  for 
taxes  in  the  Auditor's  oltice  held  a  compliance 
with  Pub.  Acts  1899,  p.  150,  No.  107,  $  127, 
relating  to  delinquent  lands  vested  in  the  stiite. 
— Board  of  Sup'rs  ot  Alcona  County  v.  Powers 
(Mich.)  657. 

An  irregularit.v  in  the  published  notice  of 
hearing  required  by  Tax  Law,  §§  61-(i3  (Omp. 
Laws,  8§  3884-38S6),  lield  not  so  defective  as 
to  deprive  the  court  of  jurisdiction  in  making 
a  sale  of  land  for  taxes. — Smith  v.  Auditor 
General  (Mich.)  807. 

Under  section  70  of  the  tax  law  the  fact  that 
an  original  decree  for  th^  sale  of  land  was  ex- 
cessive owing  to  an  erroneous  computation  of 
interest  was  not  cround  for  setting  the  sale 
aside  after  conflniintion.  —  Smith  v.  Auditor 
General  (Mich.)  807. 

T'nilcr  section  70  of  the  tax  law  (Comp.  Laws, 
§  3S03)  the  fact  th.it  a  sale  of  laud  for  taxes 


iuclnded  a  right  of  way  of  a  railroad  which  wa» 
exempt  was  not  ground  for  setting  aside  rhe 
sale  after  confirmation. — Smith  t.  Auditor  Gen- 
eral (Mich.)  807. 

Tax  asmgnment  certificate  held  void,  for  th« 
reason  that  a  delinquent  tax  was  not  included, 
and  a  second  assignment  certificate  void  for  rb» 
reason  that  two  seimrate  tracts  were  sold  as 
one  parcel  and  bid.  in  for  -  a  lump  sum. — Chad- 
bourne  V.  Hartz  (Minn.)  68;  Same  v.  Draxton. 
Id. 

A  tax  deed  issued  by  the  state  npon  premises 
acquired  by  the  state  under  a  tax  sale  ia  vtiid. 
it  the  amount  paid  therefor  by  the  pupchaaer 
does  not  include  the  amount  of  the  then  dne 
and  delinquent  subsequent  tax. — Chadbovme  v. 
Hartz  (Mmn.)  68;    ^une  v.  Draxton,  Id. 

A  copy  of  a  resolution  designating  the  news- 
paper in  which  the  tax  list  shall  be  poblished 
held  not  a  certification  in  compliance  with  the 
statute,  80  that  the  court  never  acquired  juris- 
diction and  the  tax  jndgment  is  invalid. — Gbad- 
bournev.  Hartz  (Minn.)  68;  Same  v.  Draxtoa. 
Id. 

The  copy  of  a  resolution  passed  by  the  board 
of  county  commissioners,  designating  the  news- 
paper in  which  the  tax  list  shall  be  published,  if 
improperly  certified  by  the  county  auditor,  over- 
comes the  presumption  that  the  court  acquired 
jurisdiction,  and  it  will  not  be  presumed  that 
another  and  property  certified  copy  of  such  reso- 
lution was  originally  made  and  filed. — Cliad- 
boufna  v.  Hartz  (Minn.)  68;  Same  t.  Draxton. 
Id. 

Description  list  of  delinquent  taxes  held  sof- 
ficieot,  when  considered  with  the  other  entries 
and  headings  and  the  preceding  pages  of  the 
list— Mahlun  v.  Thayer  (Minn.)  633. 

An  absolute  order  confirming  a  sale  (or  tax- 
es which  deprives  the  debtor  of  the  right  to  r<>- 
deem  given  by  the  statnte  and  the  Ci>nstitiition 
is  erroneous.— Logan  County  v.  McKinley  Laa- 
ning  Loan  &  Trust  Qo.  (Xeb.)  991. 

In  a  suit  to  foreclose  a  tax  lien,  a  decree 
barring  the  equity  of  redemption  only  does  not 
adjudicate  the  right  of  redemption  given  by 
the  Constitution  or  the  statute. — Logan  Coun- 
ty V.  McKinley-Lanning  Loan  &  Trust  Co. 
(Keb.)  991. 

Where  a  decree  for  a  tax  sale  bars  only  the 
equity  of  redemption,  the  right  to  redeem  may 
be  raised  by  an  objection  to  a  motion  to  con- 
firm the  sale. — Logan  County  v.  McKinley- 
Lanning  Lean  &  Trust  Co.  (Neb.)  991. 

The  notice  required  by  Comp.  St  1908.  art  1. 
c.  77,  $  193  et  seq.,  for  the  sale  of  real  estate 
for  delinquent  taxes,  is  not  a  notice  of  sale  for 
taxes  delinquent  for  over  five  years,  under  the 
special  provisions  of  Sees.  Laws  1903.  p.  319.  o. 
70. — City  of  Beatrice  v.  Wright  (Neb.)  1039. 

In  an  action  to  set  aside  a  tax  sale,  complain- 
ant should  show  payment  or  tender  of  the  taxes 
justly  due. — Douglas  v.  City  of  Fargo  (N.  D.i 
1)19. 

$10.   Redemirtlon  from  tax  sale. 

Where  the  return  of  service  of  a  redemption 
notice  of  land  sold  for  taxes  failed  to  show  the 
))lace  or  time  of  acceptance  of  service,  it  wa^ 
insufficient,  under  Code  1897,  i  1441. — Barcrofi 
V.  Mann  (Iowa)  276. 

Defects  in  a  redemption  notice,  served  on  one 
who  was  not  the  owner  nor  in  possession  of  land 
sold  for  taxes,  held  immaterial.  —  Barcroft  v. 
Mann  (Iowa)  276. 

A  notice  of  expiration  ot  redemptioa  from 
tax  sale  must  include  in  the  statement  of  the 
amoinit  required  to  redeem  the  amount  for 
which  the  land  was  bid  in  by  the  state  at 
tux  sale. — .T^nswold  v.  Minnesota  Canal  C->- 
(Miun.)  003. 
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DeliDQuent  taxes  do  not  lose  their  identity 
s  sucli,  within  Gen.  St.  1804,  f  1002,  subd. 
!,  from  the  fact  that  the  laud  apainst  which 
hey  are  assessed  'was  sold  at  a  tax  sale  to  the 
tate. — Jenswold  v.  Minnesota  Canal  Co. 
.Minn.)  603. 

Uen.  St.  1S94,  §  1C02,  subd.  3,  providing  that, 
>n  redemption  from  tax  sale,  tlie  party  re- 
leeming  shall  pay  all  "unpaid  delinquent  tax- 
's," means  taxes  overdue  and  unpaid  in  fnct. — 
It^nswold  T.  Minnesota  Canal  Co.  (Minn.)  603. 

Unpaid  taxes  remain  delinquent,  though  the 
iiml  against  which  they  were  assessed  was 
•i>l<l  nt  tax  sale  and  bid  in  for  the  sfnte.  until 
ictnally  piiid.— Jeaswold  V.Minnesota  Canal  Co. 
.Minn.)  603. 

A  statutory  right  of  redemption  from  tax  sale 
IS  distinguished  from  the  equity  of  redemption 
»  .self-executing,  and  no  proceedings  are  re- 
piircd  in  the  courts  to  make  such  right  effect- 
VI'. — Ln-inn  County  v.  McKinley-Lanuing  Loan 
&  Trust  Co.  (Neb.)  961. 

The  statutory  right  of  redemption  differs  e«- 
iciitially  fi'om  the  equity  of  redemption  proper. 
— Logan  County  v.  JlcKinley-Ijauniug  Loan  & 
Trust  Co.  fNeb.)  901. 

Tiie  right  of  redemption  from  tax  sales  of 
•oal  estate  under  Const,  art.  0,  8  3,  embraces 
idininistrative  and  judicial  sales.  —  Logan 
"ounty  T.  McKinley-Lanning  Loan  &  Trust 
;:o.  (Xeb.)»»L 

Sc<is.  Laws  190.^.  p.  51ft,  o;  76,  providing, 
ivliere  taxi!«  are  delinquent  for  five  years  and  the 
iniount  thereof  exceeds  the  value  of  the  proper- 
y,  a  county  treasurer  may  sell  such  property  to. 
lie  highest  bidder,  and  the  purchaser  shall  take 
;lie  proiierty  discharged  of  all  tax  liens,  and  the 
property  owner  may  redeem  for  the  amount  for 
trbich  the  property  has  been  sold,  with  certain 
licnalties.  is  invalid,  as  in  conflict  with  Const. 
irt.  9f  $  4.  declaring  that  the  Legislature  shall 
iiiwe  no  jwwer  to  releane  any  person  from  his 
4i;u'e  of  taxes. — City  o£  Beatrice  v.  Wright 
Neb.)   1030. 

;  1 1.    Tax  tHles. 

T'nder  Code  1S97.  ii  902,  1423,  one  receiving 
I  tax  deed  Acid  to  take  title  free  from  lien  of 
ipivial    asseHsments   and    taxes    for    which    the 

truperty  was  sold,  though  it  sold  for  less  than 

he  amount  thereof. — Fitzgerald  v.  Sioux  City 

Iowa)  2i». 

The  effect  of  a  tax  deed  following  the  lan- 
guage of  the  statute  held  determined  by  the 
iiws  cxi'Jting  at  the  time  of  the  sale. — Fitzger- 
iltl  V.  Sioux  City  (Iowa)  2(». 

Where  the  money  for  taxes  was  sent  to  the 
ownship  official,  but  misapplied  by  him  and  the 
:uid  sold  for  taxes,  the  taxes  were  to  be  deem- 
•d  paid  under  Comp.  Laws,  §  3921,  subd.  2. 
\ih1  the  owner  was  not  re<iuired  to  pay  them 
)efnie  entitled  to  a  cancellation  of  the  tax  deed. 
—Kent  V.  Auditor  General  (Mich.)  805. 

Though  a  sale  of  land  for  taxes  included  a 
ight  of  way  of  a  railroad  which  was  exempt, 
he  fact  that  the  grantee  of  the  state  released 
0  the  railroad  company  such  right  of  way  did 
lot  render  him  unable  to  convey  to  the  former 
iwners,  under  section  141  of  the  tax  law,  all 
hat  he  had  received  from  the  state. — Smith  v. 
\iKlitor  General  (Mich.)  HOT. 

To  entitle  the  owners  of  land  sold  for  taxes 
o  relief  after  confirmation  of  the  sale,  they 
mist  show  that  their  tax  has  btea  paid,  or 
li''ir  land  is  exempt,  or  that  the  court  lacked 
urisdiction. — Keho  v.  Auditor  General  (Mich.) 

Defendant  in  ejectment,  having  made  claim 
•or  improvements  under  Comp  Laws.  §§  10,995- 
lo.iHiT.   and  judgment   having   been   according 

hr'VPto,  lifid  not  entitled  on  appeal  for  the  first 

iiiie  to  claim  that  under  the  tax  law  (I*ub.  Acts  '  See  "Wills,"  $|  1,  4, 


I  1803,  p.  401,  No.  206,  {  104)  he  was  entitled 
I  to  recover  for  improvements  free  from  right  of 

{plaintiff  to  elect  that  he  take  and  pay  for  the 
ands.— Platz  v.  Knglebardt  (Mich.)  849. 

Under  Comp.   Laws,   i  3940,   held  that  the 
1  state   does   not   get   title   by    abandonment   to 
hiuds  sold  for  taxes  where  the  tax  sales  are 
void. — Platz  V.  Englehardt  (Mich.)  849. 

I     A  former  delinnuent  owner  of  land  held  not 

!  entitled  to  claim  that,  because  the  land  had  been 

,  sold  to  the  state  for  taxes,  it  should  be  treated 

as  homestead  lands,  and  the  taxes  assessed  for 

subsequent  years  canceled. — Auditor  General  v. 

Carpenter  (Mich.)  1023. 

I  A  purchaser  of  land  from  a  county  which  it 
had  acquired  at  a  tax  sale  held  not  entitled  to 

'  recover   the   money  paid   because  of  a   mistake 
in  the  descriptioDk — Minnesota  Loan  &  Invest- 
.  ment  Co.  v.  Beadle  County  (S.  D.)  29. 

!  A  purdiaaer  of  land  sold  for  taxes  held  not 
,  entitled  to  recover  the  money  paid  under  Laws 

1891,  p.  68,  c.  14,  {  112,  where  the  alleged  de- 
I  feet  was  a  mistake  in  the  description  in  the 
)  certificate.— Minnesota  Loan  &  Investment  Co. 

V.  Beadle  County  (S.  D.)  29. 

I  {  12.   ItagtkOT,   iadiaritaiice,   «nd  transfer' 
taz«a. 

'  Collateral  inheritance  tax  law  (Acts  28th  (Sen. 
Assem.  p.  35,  c.  2^,  hrld  prospective  in  opera- 
tion, so  that  property  passing  under  the  will  of 
a  testator  who  died  prior  to  the  enacbnent  of 

I  the  statute  was  not  subject  to  the  tax.— Gilbert- 
eon  T.  Ballard  (Iowa)  lOS. 

TEACHERS. 

Se«  "Schools  and  School  Districts,"  fS  1,  2. 

TELEGRAPHS  AND  TELEPHONES. 

Grant  of  right  to  use  streets  in  cities,  see  "Mu- 
nicipal Corporations,"  g  11. 

Telegraph  and  telephone  companies  as  em- 
ployers, see  "Master  and  Servant,"  S§  3-8. 

TENANCY  IN  COMMON. 

Execution  sale  of  interest  of  co-tenant,  see 
"Execution,"  i  3. 

,S  1.  Mmtma  rlchta,  duties,  and  llablll- 
'  tie*  of  co-tenants. 

A  tenant  in  common,  who  is  a  disseisor,   is 

not  entitled  to  contribution  for   improvements, 

and  is  chargeable  w^ith  the  rental  value  of  his 

i  co-tenant's  share. — Rippe  v.  Badger  (Iowa)  Gi2. 

I  TENDER. 

Of  purchase  price  of  land,  see   "Vendor  and 

Purchaser,"  §  3. 
Of  taxes  due,  see  "Taxation,"  g  4. 

lu  an  action  by  stockholders  to  recover  back 
the  amount  paid  for  their  stock,  tender  of  the 
stock  held  sufficient,  although  not  kept  good,  as 
required  by  Code,  i  30(il. — Wisconsin  I..umher 
Co.  V.  Greene  &  W.  Telephone  Co.  (Iowa)  742; 
Citizens'  Nnt.  Bank  y.  Same,  Id. ;  Security 
I  Bank  v.  Same,  Id. 

TERMS. 

Of  leases,  see  "I^andlord  and  Tenant,"  S  ?, 


TESTAMENT. 


See  "Wills.' 


TESTAMENTARY  CAPACITY. 
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See  "LarceDy." 
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THEFT. 


TIMBER. 

See  "Logs  and  Logging." 

Rights  of  parties  to  contract  for  sale  of  land, 

see  "Vendor  and  Purchaser,"  |  4. 
Timber  land,  see  "Public  lands." 

TIME. 

For  issuance  of  execution,  see  "Execution,"  8  1. 

For  payment  of  interest,  see  "Interest,"  |  1. 

For  payment  of  taxes,  see  "Taxation,"  J  7. 

For  performance  of  contract,  see  "Contracts," 
$2. 

For  presentation  of  bill  of  exceptions,  see  "Ex- 
ceptions, Bill  of,"  S  2. 

For  taking  appeal  or  suing  out  writ  of  error, 
see  "Appeal  and  Error,"  §  8. 

Of  maturity  of  bill  or  note,  see  "Bills  and 
Notes,"  8  2. 

TITLE. 

Color  of  title,  see  "Adverse  Possession." 

Particular  matters  affecting  title,  see  "Aban- 
donment";   "Escheat." 

Purchase  by  life  tenant,  see  "Life  Estates." 

Removal  of  cloud,  see  "Quieting  Title." 

Tax  titles,  see  "Taxation."  J  11. 

Title  of  lessor,  see  "Landlord  and  Tenant,"  8 
1. 

To  fee  of  highway,  see  "Highways,"  8  1-     . 

To  maintain  action  to  quiet  title,  see  "Quiet- 
ing Title,"  8  1. 

To  patent,  see  "Patents,"  8  1. 

To  trade-mark  or  trade-name,  see  "Trade- 
Marks  and  Trade-Names,"  8  2. 

TOOLS. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,'*^  8  4. 

TORTS. 

Causing  death,  see  "Death,"  S  1- 

By  partlcuUir  classes  of  parties. 
See  "Municipal  Corporations,"  8  12. 
AgentB,  see  "Principal  and  Agent,"  8  2. 
Employes,  see  "Master  and  Servant,     8  "• 

ParOcular  remedies  for  torts. 
See  "Trover  and  Conversion,"  8  1. 

Particular  torts. 
See  "Assault  and  Battery,"  8  1;    "False  Im- 
prisonment," 8  1;    "Forcible  Entry  and  De- 
tainer," 8  1;   "Fraud";   "Libel  and  Slander"; 
"Malicious       Prosecution";        "Negligence"; 
"Nuisance";  "Trover  and  Conversion." 
Civil  damages  from  sale  of  liquors,  see  "In- 
toxicating Liquors,"  8  5. 
•  Maritime  torts,  see  "Admh-alty,"  8  !• 

TOWNS. 

See  "Counties";  "Schools  and  School  Dis- 
tricts," 8  2. 

TOWN  SITES. 

See  "Public  Lands,"  8  1. 

TRADE-MARKS  AND  TRADE-NAMES. 

8    I.    Marks  and  names  •objects  of  ows- 
erslilp. 

A   trnde-mark    is   an    arbitrary    name   or   de- 
vice,   which,   when   adopted,   becomes  the   ex- 


clusive  property   of   Its  proprietor. — Sartor  v. 
Schaden    (Iowa)   511. 

There  may  be  a  secondary  meaning  of  word* 
which  are  not  suscej>tible  of  registration  « 
trade-marks,  but  which  may  be  approprii.t«<l 
and  the  use  of  which  will  be  protected  again-t 
unfair  competition. — Sartor  t.  9chaden  (lowai 
511. 

f  S.    Title,  eoBTeyaaeea,  and  ooittzmasta. 

Printers  who  sell  stock  labels  to  mannfaf^ 
turers  around  the  country  having  the  wuri 
"she"  printed  thereon  have  no  property  in  ths: 
word,  nor  in  any  designs  sent  forth  by  thenw 
but  not  copyrighted.— JSartor  v.  Schaden  (Iowa> 
511. 

Trade-names  are  peculiarly  local,  and  o[..> 
person  may  have  a  trade-name  in  a  word  ia 
one  locality,  and  another  person  in  anothor  !<■- 
cality. — Sartor  v.   Schaden  (Iowa)  511. 

8   3.    Begistration,    regolatioB.    amd.    of- 
fenses. 

One  who  made  use  of  a  trade-name  w-ith<.>':r 
knowing  of  its  use  by  others' in  the  state  hf'4 
not  guilty  of  fraud  in  registering  the  same. — 
Sartor  t.  Schaden  (lowal  511. 

Appropriation  as  a  trade-name  of  stock  h- 
bel  sold  by  printer  held  not  a  fraud  upon  t!i« 
printer. — Sartor  v    Schaden  (Iowa)  511. 

Every  one  is  presumed  to  know  the  right  of 
another  to  secm'e  the  exclusive  use  of  a  device, 
symbol,  or  mark  as  a  trade-name. — Sartor  v. 
%haden  (Iowa)  511. 

I  4.     InfrinKement  and  unfair   ««aBpeti- 
tion. 

An  infringement  of  a  trade-mark  held  an  in- 
vasion of  property  rights  of  owner. — Sartor  v. 
Schaden  (Iowa)  Oil. 

Whether  the  use  of  a  trade-name  will  be  pro- 
tected against  infringement  depends  on  the 
facts  of  the  case. — Sartor  t.  Schaden  (lowui 
511. 

Defend.int  enjoined  from  using,  on  cigars  saiM 
by  him,  a  label  adopted  by  plaintiff,  althon^-b 
plaintiff  had  no  right  to  trade-mark  the  lalk-L 
and  had  originally  purchased  It  from  a  print*', 
who  could  sell  it  to  others. — Sartor  v.  Schad<o 
(Iowa)  511. 

The  issue  of  unfair  trade  only  arises  wher« 
there  is  a  showing  of  fraud  or  deception,  aol 
competition  between  the  parties. — Bartor  t. 
Schaden  (Iowa)  511. 

One  seeking  the  protection  of  a  trade-nau:- 
will  be  denied  relief,  if  he  has  made  fal>:e  ai.-. 
fraudulent  statements,  but  not  if  he  has  mad-t 
mere  innocent  representations  without  an  in- 
tent to  deceive. — Sartor  v.  Schaden  (Iowa)  511. 

Plaintiff  held  not  estopped  by  laches  to  aut- 
to  enjoin  defendant  from  using  a  label  adoptvi 
by  plaintiff  on  cigars  sold  by  him. — Sanor  v. 
».-haden  (Iowa)  511. 


TRANSCRIPTS. 

As  evidence,  see  "BJvidence,"  8  7. 

TRANSFER  TAX. 

See  "Taxation,"  8  12. 

TREES. 

See  "Logs  and  Logging." 

Uemoval  of  or  injury  to  in  making  pnblio  im- 
provements, see  "Municipal  Coruuratii>u«,' 
8  8. 
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TRESPASS. 

By  animals,  see  "Animals." 

Nf'gliKeiice  toward  trespassers  !n  general,  see 

"Negligence."  i  1. 
On  timber  lauds,  see  "Public  Lands,"  S  2. 
Ownership  of  crops  jdanted  by  trespasser,  see 

"Crops. 
To  the  person,  see  "Assault  and  Battery,"  { 

1;    "False  Imprisonment." 

TRESPASS  TO  TRY  TITLE 

See  "Ejcctm«nt." 

TRIAL. 

See  "New  Trial";   "Witnesses." 

Adverse  possession  as  nnestion   for  jury,  see 

"Adverse  Possession,"  §  2. 
Appealability  of  order  denying  motion  to  direct 

verdict,  see  "Appeal  and  Error,"  §  2. 
Harmless  error  in  in.structions,  see    Appeal  and 

Error,"  §  24;   "Criminal  Law,"  {  15. 
Instructions  as  to   damages,  see   "Damages," 

§  4. 
Instructions  relating  to  gifts,  see  "Gifts,"  {  2. 
Necessity   of  objection   to  proceedings  at  trial 

for  purpose  of  review,  see  "Criminal  Law," 

}  14. 
Presumptions  on  appeal  as  to  verdict,  see  "Ap- 
peal and  Error."  f  16. 

I^roceedlnga  incident  to  trtala. 
See  "Continuance." 
Entry  of  judgment  after  trial  of  issues,   see 

"Judgment,"  g  3. 
Place  of  trial,  see  "Venue."  i  1. 
Kight  to  trial  by  jury,  see  "Jury,"  |  1. 
Summoning  and  impaneling  jury,  see  "Jury," 

I  2. 

Trial  of  particular  civU  aciiont  or  proeeeding$. 

See  "Assault  and  Battery."  }  1:  "Fraud,"  $  2; 
"Libel  aud  Slander,"  §  3;  "Negligence,"  S  4; 
"Quieting  Title,"  J  2. 

Against  agent,  see  "Principal  and  Agent,"  {  1. 

Condemnation  proceedings,  see  "£^inent  Do- 
main," S  3. 

Disputed  claims  again$t  estate  of  decedent,  see 
"Kxecutors  and  Administrators,"  §  1. 

For  alienation  of  affections,  see  "Husband  and 
Wife,"  S  6. 

For  breach  of  warranty,  see  "Sales,"  §  7. 

For  civil  damages  for  sale  of  liquors,  see  "In- 
toxicating Liquors,"  8  5. 

Fur  compensation  of  broker,  see  "Brokers,"  S  2. 

For  criminal  conversation,  see  "Husband  and 
Wife,"  §  7. 

For  fires  caused  by  operation  of  railroad,  see 
"Railroads,"  §  7. 

For  injuries  caused  by  animals,  see  "Animals." 

For  injuries  caused  by  collision  on  highway, 
see  "Highways,"  §  3. 

Fur  injuries  to  animal  caused  by  operation  of 
street  railroad,  see  "Street  Railroads,"  S  2. 

For  injuries  to  property  caused  by  negligence 
of  city,  see  "ifunicipal  Corporations."  §  12. 

For  obstruction  of  water  course,  see  "Waters 
and  Water  Courses,"  g  1. 

For  personal  injuries,  see  "Electricity";  "High- 
ways," $  3;  "Master  and  Servant."  8  8;  "Mu- 
nicipal Corporations,"  g  12;  "Physicians  and 
Surgeons";  "Railroads,"  gg  4,  5;  "Street 
Railroads,     g  2. 

For  possession  of  demised  premises,  see  "Land- 
lord and  Tenant,"  g  5. 

For  possession  of  mortgaged  goods,  see  "Chat- 
tel Mortgages,"  g  3. 

For  price  of  goods  sold,  see  "Sales,"  g  6. 

For  wvougful  discharge  from  employment,  see 
"Master  and  Servant."  g  1. 

On  bill  or  note,  see  "Bills  and  Notes,"  g  7. 

On  injjinction  bond,  see  "Injunction."  g  6. 

On  insurance  policy,  see  "Insiirauce,"  g  11. 


On  mutual  benefit  certificate,  see  "Insurance," 

8  12. 
Probate  proceedings,  see  "Wills,"  g  4. 
Suits  in  equity,  see  "Equity,"  g  2. 
Suits  to  try  tax  titles,  see  "Taxation,"  g  11. 

Trial  of  criminal  protecutiotu. 
See  "Burglary,"  g  1;    "Criminal  Uw."  gg  10, 

11;    "Rape,"  S  3;    "Robbery";    "Seduction." 

g  1. 
For    unauthorized    practice    of    medicine,    see 

"Physicians  and  Surgeons." 

I  1.     Hotloe    of    trial    and    prellmliiary 
prooeediiiKs, 

Where  a  vendee  sued  in  equity  for  specific 
performance,  and  before  publication  of  the  no- 
tice was  completed  the  vendor  began  an  action 
at  law  to  recover  possession  of  the  propert.v, 
both  actions  being  pending  before  the  court, 
it  might  proceed  to  dispose  of  the  material  fea- 
tures of  the  controversy,  irrespective  of  wliich 
action  was  prior  in  time. — Clinton  v.  Shugart 
(Iowa)  785;    Shugart  v.  Clinton,  Id. 

The  order  of  trial  of  equitable  and  legal  de- 
fenses is  a  matter  of  discretion  with  the  court. 
— Crosby  t.  Scott-Oralf  Lumber  Co.  (Minn.) 
610. 

Defendant;  on  serving  a  notice  of  trial  and 
furnishing  a  note  of  issue  within  the  time  lim- 
ited by  Rev.  Code  Civ.  Proc.  g  246,  is  entitled 
to  a  trial  when  reached  on  the  calendar,  or  to 
a  dismissal. — Moody  v.  Lambert  (S.  1).)  717. 

Under  Rev.  St.  1898,  gg  2047,  2844,  the  order 
of  the  trial  of  certain  actions  held  within  the 
discretion  of  the  court,  and  it  was  not  error  for 
it  to  refuse  to  consolidate  the  two. — Haubner  v. 
City  of  Milwaukee  (Wis.)  030. 

f  2.     Dookets.  lists,  Mtd  ealendars. 

Where  a  case  has  been  placed  on  the  trial 
calendar  by  counsel  the  court  is  not  concluded, 
but  may  order  the  caufe  tried  to  the  court  if  its 
rhnraeter  requires  it. — Shipley  •  v.  Belduc 
(Minn.)  0o2. 

Defects  in  the  form  of  the  note  of  issue  re- 
,  quired  by  Rev.  Code  Civ.  Proc.  g  246,  furnishes 
I  no  ground  for  striking  from  the  calendar  a 
'  cause  that  has  been  correctly  entered  thereon. 
;  —Moody  V.  Lambert  (S.  D.)  717. 

:  g  3.     Conrse  and  eondnet  of  trial  la  gea- 
I  eral. 

In  an  action  for  i>ersonal  injuries,  it  is  not 
j  error   to   permit  plaintiff,   though   crippled,   to 
walk  to  tlie  witness  stand. — City  of  Minden  v. 
1  Vedene  (Neb.)  3,30. 

Though  plaintiff  in  an  action  for  personal  in- 
juries may  show  his  wounds  to  the  jury,  it  may 
•be  reversible  error  to  permit  a  dramatic  exhi- 
bition thereof. — Felsch  v.  Babb  (Neb.)  1011. 

g  4.     Receptioii  of  eridenee. 

I     A  motion  to  strike  out  an  entire  answer,  on 
the   ground   that   it   was  a   conclusion   of   the 
.  witness,   held   properly   denied. — UoUingsworth 
I  V.  City  of  Ft  Dodge  (Iowa)  4.").'>. 

'  In  an  action  by  a  vendee  against  his  vendor 
,  for  damages  because  of  falfe  representations 
as  to  the  amount  of  land  in  the  tract  conveyed, 
the  reception  in  evidence  of  certain  tax  re- 
ceipts, as  tending  to  show  defendant's  knowl- 
edge of  the  quantity,  held  not  erroneous,  be- 
cause the  offer  of  the  receipts  was  general. — 
Boddy  V.  Henry  (Iowa)  447. 

I     Tlie  introduction  of  rebuttal  testimony  dur- 
'  ing  the  examination  in  chief  is  not  reversil)le 

error. — Alquist    v.    Eagle    Iron    Works    flowa) 

520. 

I  Defendant  may,  as  a  general  rule,  offer  evi- 
dence to  establish  the  truth  of  any  fact  plead- 

.  ed  by  him  and  not  admitted. — Greenlee  v.  Mos- 
nat  (Iowa)  1122.      . 

An  objection  to  a  question  to  a  witness  held 
I  properly   sustained,   where   it  did   not  disclose 
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the  limit  tixed  hy  the  court  by  rule  held  not  er- 
ror.--Brarl.v  t.  Sliiiley  (S.  D.)  886. 

i    5.     Arguments  and  conduct  of  counsel. 

Deft'iuliiiic  III  III  not  entitled  to  base  error  ou 
an  objeetionable  tuiostiou  ;  the  court  having  ini- 
niedialely  sustained  defendant's  objection  there- 
to.— Airikainen  v.  Houghton  County  St.  Ity. 
Co.  (Mich. I  264. 

Reference  by  plaintilT's  counsel  in  hi.s  argu- 
ment to  the  failure  of  defendant  street  railway 
company  to  produce  certain  witnesses  licid  not 
error. — Airikainen  v.  Houghton  County  St.  liy. 
Co.  tMich.^  L'(>4. 

ABUiui.,'  witness  on  cross-examination  ques- 
tions impntinp  to  her  a  want  of  chastity,  in 
the  apparent  lieliof  that  thi-y  are  competont, 
is  not  reversilile  error. — Knickerbocker  v. 
Worthing  (.Mich.)  !)4t). 

i  6.      Taking  ease  or  question  from  Jury, 

Where  there  was  no  competent  evidence  in 
support  of  a  counterclaim,  it  was  not  error  to 
refu.se  to  submit  it. — Gillespie  v.  Ashford  (lowal 
649. 

Where  there  is  evidence  to  support  a  coun- 
terclaim directing  a  verdict  for  plaintiff  is  er- 
ror.^ — Campbell  v.  I'ark  (Iowa)  SUl. 

Trial  court  lirld  not  authorized  to  dismiss  suit, 
on  motion  for  new  ti-ial.  on  conflicting  evidence. 
— Mnrshalltown  Stone  Co.  v.  Des  Moines  Brick 
Mfg.  Co.  (Iowa)  1124. 

Whethtr  a  witness'  explanation  of  his  testi- 
mon.v  on  direct  e.\ainination,  wiiicli  is  in  direct 
conflict  with  his  testimony  on  re-examination,  ij» 
reasonable,  is  a  iiuestion  for  the  jury. — l^iehl  v. 
Piehl  (Mich.)  (128. 

Where  different  minds  might  reasonably 
draw  different  conclusions,  (he  question  is  for 
the  jury. — lyockhart  v.  Hewitt   (S.   D.)   .35.}. 

Where  the  credibility  of  witnesses  or  the 
weight  of  the  evidence  is  involved,  or  the  evi- 
dence on  a  material  issue  is  conflicting,  it  is  er- 
ror for  the  court  to  direct  a  verdict. — Weller 
V.  Tliblerlirandt  (S.  D.)  1108. 

The  is.sue  of  the  terms  of  the  contract  existing 
between  jilainliff  and  defendant  is,  where  the 
evidi'iicc  IS  contlicting.  for  the  deternnnation  of 
the  jtn-y.— Teesdale  v.  Bennett  (Wis.)  (588. 

{  7.     Instructlona  to  Jury, 

In  action  by  eniployd'  a;rainst  employer  for 
injunes  resulting  from  alleged  defective  ma- 
chine, charge  lirlil  not  erroneous  as  assuming 
nincbinery  to  be  defective. — ^Fries  v.  Bettendorf 
Axle  Co.  (Iowa)  85Vt. 

In  an  action  for  injuries,  it  was  improper  for 
the  rourt  to  intimate  in  the  chnrge  that  "plain- 
tiff could  best  describe  his  injuries." — Butler  v. 
Detroit,  Y.  &  A.  A.  lly.  (Mich.)  232. 

In  an  action  for  alienation  of  affections,  de- 
fendant JifUl  not  entitled  to  an  instruction  giv- 
ing him  the  benefit  of  evidence  of  previous 
good  character  erroneously  admitted. — Knicker- 
bocker V.  Worthing  (Mich.)  54<). 

i  8.      Form,      requisites,      and      suffi- 
ciency. 

In  an  aidoii  on  an  accident  policy,  an  in- 
struciion  as  to  the  weight  to  be  given  expert 
testimony  as  to  (he  cause  of  insured's  death 
III  Id  not  objectionable  as  belittling  such  evi- 
dence.— Morrow  v.  National  Masonic  .\cc. 
Ass'n  (Iowa)  4i>8. 

In  an  action  for  injuries,  it  wa«  prejudicial 
error  tor  the  court  to  instruct  that  the  case 
had   been   twice   tried   before,   and  that  a   new 


troit,  Y.  &  A.  A.  Ry.  (.Mich.)  232. 

Instruction  on  weight  of  testimony  of  cr- 
ploy(5s  of  defendant  hrlil  erroneous. — (jregotj  v 
Detroit  United  Uy.  Co.  (Mich.)  .>4*). 

An  instrnc  tinn  as  to  how  the  jury  should  6>" 
on  preponderance  of  evidence  k'l'l  correct- 
Taylor  v.  Taylor's  Kstate  (Mich.)  832. 

An  instruction  as  to  the  weight  of  3dmis«in!H 
of  a  part.v  held  not  erroneous  as  niisleadia^.— 
Sullivan  v.  Muuston  Milling  Co.  (Wis.i  CTO. 

Where  the  charge  of  the  court  undertake*  s 
ivhearse  the  testimony,  it  shonld  cover  ai!  i^s 
essential  facts  on  both  sides. — .Sullivan  v.  Mil~ 
ton-Milling  Co.  (Wis.)  679. 

§  9.      Applicability  to  pleadings  »ai 

evidence. 

In  an  action  for  personal  injuries,  an  instn- 
tion  authorizing  the  recovery  of  daiuages  for  i 
permanent  or  continuiitg  injury  should  not  b 
given,  in  the  absence  of  evidence  that  the  in- 
jury was  permanent  or  continuing. — JncksiHi  t. 
City  of  Knoxville  (Iowa)  88. 

In  an  action  for  injuries  to  a  passenger,  u 
instruction  that  the  defendant  did  not  ifer. 
that  the  injuries  claimeil  in  the  iiustructioD  tj' 
been  sustained  held  error. — Butler  v.  Detroit. 
Y.  &  A.  A.  Uy.  (Mich.t  232. 

Where  the  court  has  instructed  on  a  materi- 
al issue  at  the  request  of  either  party,  it  is  nw 
error  to  omit  any  reference  to  it  in  instruc  ■  • 
ou  the  court's  own  ntotion. — City  of  Mind.?i.  t. 
Vedene  (Neb.)  330. 

When  an  allegation  of  negligence  is  nnsup 
ported  by  any  competent  eviilence,  it  should  not 
be  given  in  an  instruction. — Western  Matirfss 
Co.  V.  Ostergaard  (Neb.)  304. 

{10.    Requests  or  prayers. 

.i  failure  m  1  nlly  instru(  t  is  not  ground  fT 
reversal,  in  the  absence  of  a  reiiuost  for  insin - 
tions. — Wingate  v.   Johnson   (Iowa)  751. 

In  an  action  for  alienating  wife's  .iffi-.tif'ib. 
charge  that  the  jury  must  find  that  ciefen-isn: 
committed  adultery  with  plaintiff's  wifesiili-t«»- 
tially  as  alU'L'ed  lirld  properly  refuseti. — Knivt- 
erbocker  v.  AVorthing  (Mich.)  .^0. 

When  a  si>ecial  request  is  made  for  an  intra  • 
tion  reflecting  either  a  meritorious  cause  of  «  ■ 
tion  or  ground  of  defense,  the  court  should  «- 
ther  give  it  or  siibstittite  another  embodying  tb- 
same  principle. — Western  Mattress  Co.  v.  0' 
tergaard  (Neb.)  334. 

In  an  action  for  injuries  from  a  live  elertrif 
wire,  a  requested  instruction,  merely  slsrinf 
the  converse  of  a  proposition  charged  io  si 
instruction  on  proximate  cause.  AiW  properly 
refused. — Nagle   v.   Hake  (Wis.)  4O0. 

Under  Rev.  St.  18!»8,  S  '-'853.  error  cannot  l» 
assigned  on  refiijjiil  of  instruction  not  "«i! 
plete  and  accurate. — Lynch  v.  Town  of  ffa:' 
wick  (Wis.)  02.-). 

§11.    Construction  and  operatioB. 

An  erroneous  instruction  as  to  the  p''- 
mnnency  of  plaintiff's  injuries  held  cored  \<y  - 
subsequent  instruction  not  to  allow  dam-i;-^ 
for  permanent  injuries  of  any  kind. — HoUit^- 
worth  V.  City  of  Ft.  Dodge  (Iowa)  iXi. 

In  replevin  by  a  mortiragor  of  a  stock  of  gf»»'- 
to  recover  them  from  the  mortgagee,  who  h  • 
seized  them  on  an  attemiit  to  foreclose,  an  !E 
struction  of  the  court  erroneously  stating  tic 
issues  held  not  prejudicial  error,  in  view  of  otk- 
er  instructions. — Sylvester  v.  AmmoDS  (Ion; 
782. 


Ill  nil  notion  by  a  vendee  ngninst  his  vendor 
for  damages  because  of  fal^e  ropresentntions 
j«s  to  the  nmount  of  land  in  the  trnet,  held 
error  to  submit  to  the  jury  a  ajjecial  question 
as  to  whether  the  defendant  had  "giiiirantied" 
tlii»  quantity  of  land. — Boddy  v.  Henry  (Iowa) 
447. 

Itefusal  to  submit  a  special  interrogatory,  in 
an  action  on  an  accident  jioliry,  held  proper, 
where  an  nffirnintivc  answer  thereto  could  not 
have  affected  the  general  verdict. — Morrow  v. 
National  iMasonic  Ace.  Ass'n  (Iowa)  4U8. 

In  an  action  on  an  accident  policy,  a  ape- 
;-ial  interrogatory,  asking  for  a  finding  as  to  a 
fact  undispoted,  held  '  properly  refaned. — Mor- 
row V.  National  Masonic  Ace.  Ass'n  (Iowa) 
4CWI 

In  an  action  on  an  accident  policy,  a  special 
interrogatory  requested  held  properly  refused, 
as  re<iuiriiig  an  answer  which  would  have  been 
iletenninative  of  the  case. — Morrow  v.  National 
JIa.<-ouic  Ace.  Ass'n  (Iowa)  4(58. 

In  an  action  on  an  accident  policy,  request- 
ed special  intprrogatories  held  properly  refused. 
OS  recgniriug  iiiidiiigii  baaed  on  conclusions  as  to 
several  facts. — Morrow  v.  National  Masonic 
Ace.  Ass'n  (Iowa)  4S8. 

A  special  interrogatory  as  to  a  conceded 
fact  held  properly  refused. — Morrow  v.  Na- 
tional Masonic  Ace.  Ass'n  (Iowa)  468. 

In  an  action  on  an  nrcident  policy,  a  special 
interrogatory  re<iuested  hrld  objectionable  as 
ninbiguouB.— Morrow  v.  National  Masonic  Ace. 
Ass'n  (Iowa)  468. 

Siiecial  interrogatories,  which  do  not  call  for 
ultimate  facts,  but  are  rnther  in  the  nature  of 
a  croKS^>xnmination  of  the  jurors  concerning 
the  method  of  their  deliberations,  are  projierly 
r»-fu.sod. — (Sreenloe  v.  Mosuat  (Iowa)  1122. 

In  an  action  for  damages  by  fire,  hrld  not  er- 
ror to  refuse  to  insert  in  a  question  for  a  special 
Terdict  matters  already  einbodieil. — Knickel  v. 
Chicago  &  N.  W.  Ky.  Co.  (Wi.s.)  6i>0. 

Error  in  interrogatory  to  jury  hrld  cured  by  a 
further  question  givins  the  correct  standard. — 
Knickel  v.  Chicago  &  X.  W.  Us.  Co.  (Wis.)  600. 

The  answer  to  a  question  submitted  for  a 
special  verdi(;t.  whether  tliere  was  a  contract, 
express  or  implied,  by  which  a  bank  jirestdont 
should  receive  compensation  for  his  services, 
held  invalid  for  indefiniteness. — Lowe  v.  Ring 
(\Vis.)  608. 

g  IS.    Trial  Inr  eoart. 

It  is  proper  for  findings  of  tact  to  show  that 
plaintiff  at  the  trial  ivaivod  one  of  the  alleged 
causes  of  action. — WWam  Barie  Dry  Ueods 
Co.  V.  easier  (Mich.)  2l5. 

Where  a  oomplnint  states  a  cause  of  action,  a 
gereral  finding  that  all  the  allegations  thereof 
»i  re  true  is  sufficient.— Norton  v.  Wilkes  (Minn.) 

«no. 

S  14.   WalTer  an  A  eorreetioa   vf  ixreBii- 
larities  and  errors. 

Errone.ius  introduction  of  evidence  on  behalf 
of  plaintiff  Jield  not  to  preclude  plaintiff,  on 
such  evidence  being  contrudicted.  from  insist- 
ing that  it  did  not  raise  an  issue  tri.ilile  in  the 
cause.— R.  K.  Carter  &  Co.  v.  Weber  (Mich.) 


«18. 


TRIAL  DE  NOVO. 


On  appeal   from  justice,  see  "Justices  of  the 
Peace,"  J  3. 


Wrongful  attachment,  see  "Attachment,"  S  2. 

§    1.    Aotloiia. 

Kvidence  in  an  action  for  conversion  held  to 
sustain  verdict  for  plaintiff. — Tillman  v.  Inter- 
national Harvester  Co.  (Minn.)  71. 

TRUSTEE  PROCESS. 

See  "Garnishment." 

TRUSTS. 

Charitable  trusts,  see  "Charities." 

Combinations  to  monopolize  trade,  see  "Monopo- 
lies," i  1. 

Conveyances  in  trust  for  creditors,  see  "As- 
signments for  Benefit  of  Creditors." 

Effect  of  trust  on  limitation,  see  "Limitation  of 
Actions,"  §  2. 

Trust  deed,  see  "Chattel  Mortgages" ;  "Mort- 
gages."  • 

I    1.     Creation,  existence,  and  Talldlty. 

On  an  issne  as  to  whether  plaintiff  held  title 
to  property  in  trust,  evidence  held  to  show  that 
the  person  through  whom  defendant  claimed 
furnished  no  part  of  the  price. — Cunningham 
V.  Cunningham  (Iowa)  470. 

One  seeking  to  avoid  the  legal  title  to  prop- 
erty, or  to  charge  the  iiohJer  with  a  tmst,  must 
nflirmatively  establish  his  claim  by  clear  evi- 
dence.—Cunningham     V.     Cunningham     (Iowa) 

'470. 

On  the  iasoe  of  the  beneficial  ownership  of 
property,  the  legal  title  to  which  is  in  another, 
that  the  alleged  beneficiary  quitclaimed  to  otli- 
crs  does  not  tend  to  prov^  that  he  had  any  in- 
terest.— Cunningham  v.  Cunningham  (Iowa) 
470. 

One  seeking  to  establish  a  trust  in  favor  of 

a  son,  as  legatee  or  distributee  of  his  father, 

,  must    show    that   some    share   of   the    father's 

|)V';pcrty   passed   to   the   son. — Cunningham    v. 

Cunningham  (Iowa)  470. 

Where  the  hoUler  of  tlie  legal  title  to  land, 
in  which  another  had  some  beneficial  interest, 
sold  the  same,  she  became,  not  the  trustee,  but 
the  debtor,  of  the  beneficial  owner. — Cunning- 
ham V.  Cunningham  (Iowa)  470. 

In  order  to  impress  a  fund  going  into  the 
purchase  of  property  with  a  trust,  the  evidence 
must  show  that  the  alleged  IxMieficinry  had  title 
to,  ar  an  interest  in,  the  property  sold  to  pro- 
duce such  fund. — Cunningham  v.  Cunningham 
(Iowa)  470. 

Title  to  property  held  by  a  mother  was  not 
burdened  with  a  trust  in  favor  of  her  son,  on 
account  of  his  interest  in  the  estate  of  his  de- 
ceased father,  where  he  had  received  from  her 
a  awm  in  excess  of  his  share  in  the  estate. — 
Cunningham  v.  Cunningham  down)  470. 

In  the  absGnce  of  fraud,  hrtd,  that  a  cowny- 
ance  absolute  on  its  face  and  reciting  a  consid- 
eration cannot  be  shown  by  parol  to  be  iu 
trust  for  the  grantor. — Ostenson  v.  Beversoii 
(Iowa)   789. 

Where  a  person  entered  public  land  under  the 
homestead  laws,  and  gave  to  defendant,  under 
U.  S.  Comp.  St.  1901,  p.  1385,  §  2288,  a  contract 
to  convey  two  acres  of  the  tract  for  church  and 
cemetery  purposes,  and  relinquished  his  entry 
to  a  third  person,  who  received  a  patent,  with 
notice  of  the  contract,  held,  that  the  patentee 
held  the  legal  title  to  the  two  acres  in  trust  for 
the  defendant. — Uimer  v.  Wellaand  (Mian.)  (>12. 
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Refusal  of  the  court  to  find  that  a  trust  in 
real  and  personal  property  had  been  created 
will  be  sustained  where  no  express  trust  was 
established  under  Gen.  St.  1894,  §  4213,  and 
the  evidence  did  not  show  a  fraud  committed 
iu  securinjf  the  title  to  property. — Rawson  t. 
Morris  (Minn.)  970. 

In  a  suit  to  establish  a  trust,  finding  that  no 
such  trust  relation  was  created  held  not  against 
the  weight  of  evidence. — Uawson  v.  Morris 
(Minn.)  970. 

One  acquiring  a  trust  estate,  with  knowledge 
of  its  character  and  while  occupying  confiden- 
tial relations,  will  be  presumed  to  have  taken 
title  subject  to  the  trust — Schwingel  v.  Anthes 
(Neb.)  335. 

Transaction  between  principal  and  agent  in 
purchase  of  real  estate  held  to  give  rise  to  trust 
in  favor  of  principal  by  operation  of  law. — Mor- 
ris V.  Reigel  (S.  D.)  108G. 

Agent's  authority  to  buy  land  need  not  be  in 
writing,  to  make  the  trust  enforceable,  where  he 
takes  title  himself. — Morris  v.  Reigel  (S.  D.) 
1086. 

Under  Rev.  St.  1898,  §  2074,  and  section 
2081,  Bubd.  3,  the  duty  of  enforcing  the  pay- 
ment of  rents  and  taxes  by  lessees  is  sufficient 
to  preserve  a  trust  as  active,  and  prevent  it 
from  becoming  executed,  under  section  2003. — 
Patton  V.  Patrick  (Wis.)  408. 

Under  Rev.  St.  1898,  {  2089,  distributees  of 
income  of  certain  real  estate  held  in  trust 
could  not  assign  the  same,  and  the  property 
could  not  be  discharged  from  the  trust  during 
the  trust  period. — Patton  t.  Patrick  (Wis.) 
408. 

{   S.    HanmBement  and  disposal  of  triiat 
property. 

Conveyance  by  trustee  to  a  creditor  of  both 
himself  and  his  cestuis  que  trustent  held  to 
convey  no  title  to  the  property  held  in  trust. — 
Berner  v.  German  State  Bank  (Iowa)  156. 

Rev.  St  1S.')8,  i  1791h,  relating  to  invest- 
ments by  trust  companies,  refers  to  the  invest- 
ment of  the  funds  owned  by  it  in  its  corporate 
capacity,  and  does  not  refer  to  funds  held  by 
It  In  the  capacity  of  trustee. — In  re  Allis' 
Estate  (Wis.)  305:  Allis  v.  Allis,  Id. 

A  will  creating  a  trust  construed,  and  held  to 
authorize  the  trustees  to  invest  the  trust  funds 
in  railroad  bonds. — In  re  Allis'  Estate  (Wis.) 
365;  Allis  v.  Allis,  Id. 

Under  Laws  1903,  p.  510,  c.  317,  §  1,  it  is 
improper  for  trustees  to  invest  trust  funds  in 
personal  securities. — In  re  Allis'  Kstate  (Wis.) 
3C5 ;  Allis  v.  Allis,  Id. 

I   3.    Ezeontlon  of  trust  by  trustee  or  by 
conrt. 

Where  a  trustee  invests  trust  funds,  the  in- 
come of  which  is  to  be  paid  to  beneficiaries  dur- 
ing the  lifetime  of  the  trust,  with  remainder 
over,  in  securities  at  a  premium,  the  amount 
of  the  premium  should  be  returned  to  the  prin- 
cipal out  of  the  interest^In  re  Allis'  Estate 
(Wis.)  365;  Allis  v.  Allis.  Id. 

I  4.    Establishment  and  enforcement  of 
trnst. 

A  decree  establishing  a  constructive  trust 
should  ascertain  and  enforce  the  trust — Pollard 
V.  McKenney  (Neb.^  9. 

UNDUE  INFLUENCE. 

Procuring  making  of  will,  see  "Wills,"  f  3. 

UNFAIR  COMPETITION. 

See  "Trade-Marks  and  Trade-Names,"  S§  1,  4. 


UNITED  STATES. 

Courts,  see  "Courts,"  i  4. 

Decisions  of  United  States  courts  as  antbority 

in  state  courts,  nee  "Courts."  i  1. 
Public  lands,  see  "Public  Lands."  f  1, 
Taxation  of  government  bonds,  see  "Taxation," 

8  4. 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer." 

USAGES. 

See  "Customs  and  Usages." 

VACATION. 

Of  highways,  see  "Highways,"  i  1. 
Of  judgment,  see  "Judgment,"  I  2. 
Of  tax  sale,  see  "Taxation,"  {  8. 

VALUE. 

Limits  of  jurisdiction,  see  "Courts,"  i  2. 

VARIANCE. 

Between  pleading  and  proof  in  civil  action,  sec 

"Pleading,"  §  9. 

VENDOR  AND  PURCHASER. 

See  "Exchange  of  Property" ;   "Sales." 
Judgment  against  purchaser  as  condadint;  va- 

dor,  see  "Judgment"  {  7. 
Purchasers  at  sale  on  execution,  see   "Execih 

tion,"  §  3. 
Purchasers  at  tax  sale,  see  "Taxation."  S  11- 
Receptlon  of  evidence  in  general  in  action  b^ 

tween,  see  "Trial,"  S  4. 
Sales  by  life  tenant  see  "Life  Estates." 
Special  questions  to  jury  in  action  between,  se» 

"Trial,''  !  12. 
Specific  performance  of  contract  see  "Specifi< 

Performance." 
Trial  together  of  actions  between,  see  "TriaL" 

8  1. 
Vendor's  lien  on  homestead,  see     Homestead." 

«  1. 

I    1.    Reqnlsltes  and  validity  of  eontract. 

Evidence  construed,  and  held  to  show  a  cnu- 
I  tract  between  the  parties  for  the  sale  and  pur- 
chase of  certain  land. — Xingue  v.  Patch  (MinD.i 
792. 

i   2.    Modilloatlon  or  reselsslon  of   oon- 
traet. 

Notice  of  forfeiture  of  a  contract  for  sale  o:' 
land  located  in  Minnesota  held  insafficient  un- 
der the  statute  of  that  state. — Wolke  v.  Chas. 
A.  Watts  &  C^.  (Iowa)  7& 

i  3.     Ferformanee  of  oontraot. 

Vendee's  objection  to  his  deed,  because  ac- 
knowledged before  a  magistrate,  held  frivolous. 
— McGinn  v.  Oarber  (Iowa)  279. 

Under  a  contract  to  convey.  It  was  held  that 
a  notice  on  the  part  of  the  purchaser  must  be 
treated  merely  as  information  of  the  pur- 
chaser's desire  to  avail  himself  of  an  optioa 
to  fulfill  the  contract,  and  of  his  readiness  tn 
pay  the  full  amount  at  the  end  of  a  prescribe.! 
period,  or  sooner  if  the  vendor  consented. — 
Wood  V.  Howland  (Iowa)  756. 

A  tender  of  the  purchase  price  for  land  AW' 
insufficient  to  stop  the  running  of  interest. — 
Wood  V.  Howland  (Iowa)  756. 

Inability  to  perform  a  contract  to  convey 
would  not,  of  itself,  in  the  absence  of  a  sutti- 
cient  tender,  relieve  the  purchaser  from  lisiWI 
ity  for  Interest. — Wood  v.  Howland  (Iowa)  7M. 
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Any  claim  of  a  purchaser  of  real  estate  to 
recover  earnest  money  paid  by  him,  after  he 
has  abandoned  and  forfeited  his  rights  under 
the  contract,  is  subject  to  a  couuterciaim  for 
the  damages  resulting  to  the  vendor  on  account 
•f  the  purchaser's  breach  of  contract. — Findiey 
V.   Koch  (Iowa)  766. 

Where  for  many  yean  one  holding  land  un- 
der a  contract  had  been  allowed  to  make  pay- 
ments, and  had  paid  interest  and  made  improve- 
ments, the  vendor  could  only  cancel  the  same 
after  notice  and  allowing  purchaser  a  reason- 
able time  in  which  to  perform. — Tingue  v. 
Patch  (Minn.)  792. 

Evidence  reviewed,  and  held,  that  plaintiff 
would  not  be  allowed  in  equity  to  arbitrarily 
declare  a  forfeiture  of  a  contract  for  sale  of 
land.— Tingue  v.  Patch  (Minn.)  792. 

{   4.    Klsbts  ana  liabUities  of  parties. 

As  between  the  parties  to  nn  executory  con- 
tract for  the  sale  of  land,  where  the  seller  re- 
tains the  possession,  rents,  and  profits  until  the 
conveyance  is  due,  the  duty  is  on  him  to  pay 
the  accruing  taxes,  in  the  absence  of  any 
agreement  by  which  the  purchaser  assumed  that 
obligation.  —  Clinton  t.  Shngart  (Iowa)  785; 
Shugart  ▼.  Clinton,  Id. 

A  person  purchasing  land  after  execution  by 
owner  of  an  instrument  conveying  the  timber 
thereon  to  a  third  person,  and  who  enters  into 
possession  without  notice  of  such  sale,  acquires 
a  paramount  interest  in  the  timber.-— J.  Neils 
Lumber  Co.  v,  Hines  (Minn.)  959. 

One  who  pays  to  the  grrantor  the  entire  con- 
sideration after  notice  of  the  grantor's  invalid 
title  is  not  a  bona  fide  purchaser,  though  he  re- 
ceived the  conveyance  before  anch  notice. — ^Hal- 
loran  v.  Holmes  (N.  D.)  810. 

Where  a  cashier  of  a  bank  is  also  secretary 
of  another  corporation,  a  deposit  by  him  in  the 
bank  of  the  consideration  for  a  conveyance  of 
the  land  to  the  corporation  held  not  equivalent 
to  payment  to  the  grantor,  so  as  to  protect  the 
grantee  as  a  bona  fide  purchaser. — Halloran  v. 
Holmes  (N.  D.)  SIO. 

Evidence  held  to  show  defendant  was  not  a 
bona  fide  purchaser,  but  a  passive  trustee  for 
the  real  purchaser,  though  he  executed  a  note 
and  mortgage  to  the  seller  for  the  unpaid  price. 
— lliilloran  v.  Holmes  (N.  D.)  310. 

{   5.    Remedies  of  Temdor. 

One  claiming  that  his  conveyance  was  volun- 
tary, and  without  an.v  agreement  with  the  gran- 
tee, held  to  have  no  vendor's  lien. — Ostenson 
V.  Severson  (Iowa)  789. 

S   6.    Remedies  of  pnrohaser. 

A  purchaser  of  real  estate  cannot  recover 
damages  for  the  failure  of  the  vendor  to  con- 
vey, where  he  himself  has  forfeited  his  rights 
under  the  contract  by  an  abandonment  thereof 
and  by  negligent  delay  in  complying  with  its 
provisions. — Findiey  v.  Koch  (Iowa)  766. 

Plaintiff  held  not  entitled  to  sue  for  return 
of  consideration  paid  pursuant  to  broken  land 
contract,  in  absence  of  return  or  offer  to  re- 
turn rights  received  by  him  thereunder. — 
Phelps  V.  Mioeral  Springs  Heights  Co.  (Wis.) 
304. 

VENUE. 

Review  of  discretion  of  lower  court  relating  to 
change  of,  see  "Criminal  Law,"  g  15. 

or  particular  actions  or  proceeMng$. 
See  "Divorce,"  §  3. 

Criminal  prosecutions,  see  "Criminal  Law,"  $  1. 
I'or  contempt  for  violation  of  decree  restrain- 
ing liquor  nuisance,   see  "Intoxicating   Liq- 
uors," 1  4. 
In  justices'  courts,  see  "Justices  of  the  Peace," 
{2. 

101  N.W.— 78 


'  I   1.    Oluuice  of  Teane  or  plaee  of  trial. 

I     Motion  for  a  change  of  venue  in  an  action 
,  for  divorce  held  properly  denied. — Cochran  v. 
0>chran  (Minn.)  179. 

Maker  of  a  note  sued  on  held  entitled  to  a 
change  of  venue  as  of  right,  under  Laws  1901, 
pp.  128,  129,  c.  103,  K  1.  S.— George  v.  Eotan 
<S.  D.)  81. 

Where  service  of  an  affidavit  was  accepted 
and  permitted  to  be  read  without  objection,  the 
right  to  object  that  it  was  not  served  with  a 
notice  of  motion  it  was  filed  to  support  held 
waived. — Cteorge  v.  Kotan  (S.  D.)  8L 


VERDICT. 

In  civil  actions,  see  "Trial,"  i  12. 
Review  on  appeal  or  writ  <MC  error,  see  "Ap- 
peal and  Error,"  I  18. 

VERIFICATION. 

Of  pleading,  see  "Pleading,"  |  7. 

VESTED  REMAINDERS. 

Creation,  see  "WiUs."  |  S. 

VETERINARY  SURGEONS. 

Lic«ising,  see  "Licenses,"  f  1. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  |  6. 

VILLAGES. 

I  See  "Municipal  Ck>rporatlons." 

I  VOTERS. 

:  See  "Elections." 

!  WAGERS. 

See  "Oaming." 

WAGES. 

See  "Master  and  Servant,"  f  2. 

WAIVER. 

See  "Estoppel." 

Of  objeoUons  to  particular  aatt  or  proceedings. 

See  "Depositions" ;    "Pleading,"  |  10;   "Trial." 

Affidavit  for  change  of  venue,  see  "Venue,"  {  1. 

Assessments  for  public  improvements,  see  "Mu- 
nicipal Corporations,"  S  9. 

Breach  of  warranty,  see    Sales,"  |  K. 

Error  waived  in  appellate  court,  see  "Appeal 
and  Error,"  !  25. 

Proceedings  for  collection  of  taxes,  see  "Taxa- 
tion," I  7. 

Proofs  of  loss  insured  against,  see  "Insurance." 
$9. 

Requiring  incorporation  of  book  as  part  of  will, 
see  "Wills,"  S  4. 

Service  of  process,  see  "Appearance." 

or  rights  or  remedies. 

See  "Insurance,"  {  7. 

Compensation  for  taking  of  or  injury  to  prop- 
erty for  public  use,  see  "Eminent  Domain," 
8  2. 

Exemption  from  execution,  see  "Exemptions," 
{  1. 

Exemption  of  homestead,  see  "Homestead."  |  3. 

Reading  of  complaint,  and  right  to  plead  in 
bastardy  proceedings,  see  "Bastards,     i  3. 
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Rigbta  as  surety,  see  "Principal  and  •  Surety," 

f  5. 
RiJErlit  to  object  to  grand  jurors,   see  "Grand 

Jury." 
Right  to  trial  by  jury,  see  "Jury,"  §  1. 
Security  for  costs,  see  "Costs,"  §  2. 
Vendor's  li«n  In  goods  sold,  see  "Sales,"  {  6. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

Validity  of  statute  relating  to  sales  by,  as  class 
legislation,  see  "Constitutional  Law,    g  3. 

Where  propertjr  sold  by  a  warehouseman  for 
storage  included  carpenter's  tools  and  a  violin, 
it  was  proper^described  in  the  notice  as  house- 
hold goods. — Webb  v.  Downes  (Minn.)  966. 

Where  property  stored  was  sold  by  a  ware- 
houseman for  storafie  charges,  and  the  owner 
attended  the  sale  without  objection,  he  cannot 
maintain  conversion  on  the  ground  that  each 
article  was  not  sold  separately. — Webb  v. 
Downes  (Minn.)  966. 

WARNING. 

Employes,  see  "Master  and  Servant,"  {  5. 

WARRANT. 

Search  warrant,  see  "Searches  and  Seizures." 

WARRANTY. 

By  insured,  see  "Insurance,"  §  6. 

On   exchange  Of  property,  see  "Exchange  of 

Property.'  ..  _   _ 

On  sale  of  goods,  see  "Sales,"  If  5,  7. 

WATERS    AND    WATER    COURSES. 

See  "Drains." 

Best  and  secondary  evidence  in  action  for  in- 
juries from  obstruction  of  creek,  see  "Evi- 
dence," I  4.  „  .  , 

Streams  as  boundaries,  see  "Boundaries,    g  1. 

Water  courses  in  cities,  see  "Municipal  CorjK)- 
rations,"  ft  11.  12. 

I   1.    Natural  water  eonraaa. 

Discharge  of  refuse  from  a  creamery  into  a 
cesspool  held  not  a  nuisance. — Perry  v.  Howe 
Co-op.  Creamery  Go.  (Iowa)  150. 

The  depositing  of  ci-eamery  refuse  in  the  bed 
of  a  stream  heU  a  nuisance. — Perry  v.  Howe 
Co-op.  Creamery  Co.  (Iowa)  150. 

In  an  action  for  diversion  of  surface  water 
upon  plaintiff's  land  to  his  injury,  evidence 
held  to  show  a  cause  of  action  within  the  com- 
plaint under  Code,  f  36>S9.— Everett  v.  Chris- 
topher (Iowa)  521. 

i  2.     Subterranean  and  peroolatinc  wa- 
ters. 

A  landowner  held  not  entitled  to  have  the 
dipj^ing  of  an  artesian  well  enjoined. — Mead  v. 
Town  of  Mellette  (S.  D.)  855. 

i   3.    Artificial     ponds,    reserrolrs,     and 
ehannels,  dams,  and  flowace. 

In  an  action  for  damngcs  to  land  by  an  over- 
flow from  alleged  negligent  construction  of  a 
railroad  bridse.  an  instruction  held  sutfloiently 
favorable  to  defoiulnnt. — Vyse  v.  Chicago,  B.  & 
Q.  Ry.  Co.  (Iowa)  736. 

In  an  action  for  damn^ces  to  land  by  an  over- 
flow, held  not  error  to  fail  to  subuiit  specificall.v 
the  question  as  to  whether  or  not  the  flood 


which  tlid  the  injury  was  surface  water. — Tys* 
v.  Chicago,  B.  &  Q.  By.  Co.  (Iowa)  736. 

In  an  action  for  damages  to  land  by  an  over- 
flow from  alleged  negligent  construction  of  a 
railroad  bridge,  instructions,  construed  togeth<>i. 
held  not  erroneous. — Vyse  v.  Chicago,  B.  &  <l. 
Ry.  Co.  (Iowa)  788. 

If  the  negligence  of  a  railroad  company  in  tl.' 
manner  of  constructinjt  its  bridge  concnrr.-; 
with  the  flood  in  producing  an  overflow  of  plain- 
tiffs  land,  the  company  was  responsible,  provid- 
ed the  injury  would  not  have  happened,  but  i't 
its  negligent  acts. — ^Vyse  v.  Chicago,  B.  &  <j 
Ry.  Co.  (Iowa)  786. 

In  an  action  against  an  upper  riparian  owner 
for  damages  to  mill  property  by  obstmction  of 
the  stream,  an  instruction  held  not  objectionaKf 
as  permitting  recovery  for  use  of  the  atreanL 
without  regard  to  the  reasonableness  of  t3t 
use. — Needy  v.  Detroit  Sugar  Co.  C**ich.)  G« 

Plaintiff  in  possession  under  a  land  contract, 
and  also  holding  an  assignment  of  right  of  ac- 
tion from  the  owner,  held  entitled  to  recover  f-ir 
injury  to  the  fee  by  obstructing  the  wat-* 
course. — Neely  v.  Detroit  Sugar  Co.  (MicL. 
804. 

WAYS. 

Private  rights  of  way,  see  "Easements." 
Public  ways,  see  "Highways'' ;  "MuniciptU  Cor- 
porations," a  11, 12. 


"Homicide." 


WEAPONS. 

Used  in  committing  homicide,  i 
12. 

WIDOWS. 

Dower,  see  "Dower." 

Rights  under  statates  of  descent  and  distribu- 
tion, see  "Descent  and  Distribution,"  {  1. 

WILLS. 

See  "Descent  and  Distribution";  "Ikecators 
and  Administrators." 

Cliaritable  bequests  and  devises,  see  "Chari- 
ties." 

Constructimi  and  execution  of  trusts,  sf* 
"Trusts." 

Courts  of  probate,  see  "Courts,"  |  3. 

Examination  of  witnesses  in  will  contest,  ser 
"Witnesses,"  i  8. 

Inheritance  by  child  adopted  after  making  of 
will  by  adoptive  parent,  see  "Adoption." 

Legacy  and  succession  taxes,  see  "Taxation." 
J12. 

Opinion  evidence  in  will  contest,  see  "Exi- 
gence," g  9. 

Title  of  trustee  in  bankruptcy  to  legacy  t'> 
bankrupt,  see  "Bankruptcy,"  |  2. 

S    1.    Testamentary  capacity. 

On  the  issue  of  the  competency  of  decedent 
to  make  a  will  or  a  subsequent  deed  revokitj 
it,  evidence  examined,  and  Add  to  show  incon.- 

Setency  to  make  the  will  and  the  sabeequea: 
eed.— Osbom  v.  Osbom  (Iowa)  83. 

In  a  will  contest,  evidence  that  the  title  a: 
testator's  homestead  was  in  his  widow,  who  wa< 
the  contestant,  and  that  she  owned  other  la=>l 
valued  at  $3,0(X),  held  admissible. — Stutsman  v. 
Sharpless  (Iowa)  105. 

Where  testator  devised  certain  property  to 
certain  minor  children,  who  were  m  the  c»n- 
of  their  mother,  evidence  of  her  means  of  pro- 
viding for  them  was  admissible ;  the  will  bein; 
assailed  as  unjust. — Stutsman  v.  Sharpies- 
(Iowa)  105. 

Though  a  will  is  assailed  as  unjust,  evidefir-- 
of  a  mere  expectancy  from  proponents'  grs:it. 
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father  held  inadmissible. — Statsman  ▼..  Sbaii>- 
less  (Iowa)  105. 

{   2.    Ooii'traets  to  devlaa  or  beaneath. 

In  order  to  establish  an  oral  contract,  where- 
by a  £ath^r  agreed  to  convey  land  to  his  son 
in  consideration  of  the  latter's  remaining  at 
home  and  managing  the  property,  the  evidence 
must  be  clear  and  satisfactory. — Kastwood  v. 
Crane  (Iowa)  481. 

On  the  issue  of  an  oral  contract,  whereby  a 
father  was  to  convey  property  to  his  son  in 
consideration  of  the  latter's  remaining  at  home 
and  managing  the  property,  evidence  held  in- 
sufficient to  show  a  recognition  on  the  part 
of  the  father  of  any  title  to  the  son,  or  any 
contract  by  which  such  title  was  created. — 
Eastwood  T.  Crane  (Iowa)  481. 

An  agreement  wbereb^r  a  father  was  to  con- 
vey a  rarm  to  his  son,  in  consideration  of  the 
latter's  remaining  at  home  and  managing  the 
farm,  was  broken  by  the  conduct  of  the  son  in 
leaving  the  farm  and  removing  to  another  lo- 
cality.— Eastwood  V.  Crane  (Iowa)  481. 

S   3.    Bettnlaites  and  Talldlty. 

Under  Code,  §  .S27(t,  an  instrument  denominat- 
ed a  last  will  held  not  to  have  entirely  revoked  a 
former  will,  but  to  be  a  part  thereof. — Fry  v. 
Fry  (Iowa)  144. 

Code,  i  327(S,  held  not  to  be  construed  as 
providing  that  the  birth  of  a  child  shall  re- 
\oke  a  will  only  in  case  no  provision  for  such 
child  is  made  in  the  will. — Fry  v.  Pry  (Iowa) 
144. 

On  the  contest  of  a  will  on  the  ground  of 
undue  influence,  evidence  of  the  terms  of  a 
l)rior  will  held  admissible. — In  re  Selleck'a 
Will  (Iowa)  45S. 

%   4.    Probate,  estabUahment,  and  aimnl^ 
meat. 

Acts  of  the  guardian  of  minor  propohents  of 
n  will  in  contest,  after  judgment  in  favor  of 
contestant,  held  not  to  preclude  such  minor  pro- 
ponents from  appealing  from  the  judgment. — 
Stutsman  v.  Sharpless  (Iowa)  105, 

Failure  of  proponents  in  a  will  contest  to 
appeal  from  an  order  admitting  a  former  will 
to  probate  before  judgment  held  not  to  pre- 
clude an  appeal  from  such  judgment  after  entry. 
' — Stutsman  v.  Sharpless  (Iowa)  105. 

In  a  will  contest,  the  burden  heitd  to  be  on 

plaintiffs  to  establish  allegations  of  their  peti- 
tion by  a  preponderance  of  the  evidence,  so  far 
as  the  same  related  to  the  signing  of  the  instru- 
ment.— Beebe  v.  McFnul  (Iowa)  267. 

Costs  of  trial  held  properly  taxed  to  plain- 
tiffs as  the  losing  parties  in.  a  will  contest,  on 
ttieir  claims  being  adjudged  to  t)e  without  merit. 
— ^Beebe  v.  McFaul  (Iowa)  267. 

In  a  will  contest,  any  error  in  sustaining  mo- 
tion to  require  plaintiffs  to  adopt,  as  part  of 
the  will  under  which  they  claimed,  a  book  re- 
ferred to  in  their  petition  as  mentioned  in  the 
alloged  will,  held  waived.  —  Beebe  v.  McFaul 
(Iowa)  267. 

A  finding  by  the  jury  that  testator  was  not 
of  sound  mind  held  sufficiently  definite  to  jus- 
tify refusing  to  probate  the  will. — In  re  Sel- 
leck's  Will  (Iowa)  453. 

Where  there  is  competent  evidence  to  sup- 
port a  finding  of  want  of  testamentary  capac- 
ity, the  finding  will  not  be  disturbed  on  appeal. 
.  -In  re  Selleck's  Will  (Iowa)  453. 

A  finding  by  the  jury  of  want  of  testamen- 
tary capacity  of  testator  rendered  harmless 
I  he  error,  if  any.  in  sulimitting  the  issue  of  un- 
due influonce  undci-  (he  evidence. — In  re  Sel- 
leck's Will  (lowaj  453. 


I  i  5.     Oonstraotloii. 

I      A  conditional  limitation  on  a  devise  of  a  re- 
mainder held  void  for  repugnancy. — ^Tarbell  v. 
1  Smith  aowa)  118. 

I      A  remainder  to  testator's  daughter,  and  at 

:  her  death,  if  she  has  no  heirs,  then  to  testator's 

{  heirs,    held   to   refer   to   the   daughter's   death 

without  heirs  prior  to  testator's  death,  and  on 

her  surviving  nim  she  acquired  a   fee   in   the 

premises. — Tarbell  v.  Smith  (Iowa)  118. 

I     Will  construed,  and  held  to  give  a  vested  re- 
j  mainder  to  testator's  grandchildren. — ^Archer  v. 
Jacobs  (Iowa)  105. 

Remainder  limited  on  life  estate  held  to  vest 
at  the  same  time  as  the  life  estate,  and  to  t>e 
subject  to  alienation  or  the  claims  of  creditors. 
— ^Archer  v.  Jacobs  (Iowa)  195. 

A  remainder  is  contingent,  where  the  event  on 
which,  or  the  person  in  whom,  it  is  to  vest  at 
the  termination  of  the  life  tenancy,  is  not  de- 
termined.— ^Archer  v.  Jacobs  (Iowa)  195. 

Clause  in  will  giving  an  estate  to  testator's 
grandchildren  on  the  death  of  their  mother  held 
not  to  indicate  an  intent  to  postpone  the  vest- 
ing of  the  remainder  until  the  mother's  death. — 
Archer  v.  Jacobs  (Iowa)  195. 

Courts  will  hold  a  remainder  to  be  vested,  if 
I  it  can  be  done  without  manifest  violation  of 
I  the  intention  of  the  donor. — Archer  v.  Jacobs 
I  (Iowa)  195. 

The  uncertainty  whether  a  remainderman  will 
'  outlive   the  life  tenant   and  come   into   actual 
possession  does  not  make  the  remainder  con- 
tingent.— ^Archer  v.  Jacobs  (Iowa)  195. 

Will  construed,  and  held  to  pass  to  testa- 
tor's wife  a  fee  in  certain  real  estate  devised, 
rendering  inoperative  a  subsequent  provision 
devising  the  remainder. — Luckey  v.  McCray 
(Iowa)  516. 

Estates  tail  having  been  abolished  (3  Comp. 
Laws,  S  8785),  a  devise  of  land  to  one  and  '"the 
heirs  of  his  body"  vests  title  in  fee  simple. — 
Rhodes  v.  Bouldrey  (Mich.)  206. 

A  will  held  to  create  an  estate  tail. — Rhodes 
V.  Bouldrey  (Mich.)  206. 

The  "Universalist  General  Convention"  held 
entitled  to  a  fund  bequeathed  "to  the  Uni- 
versalist Japan  Mission  Fund,  for  the  support 
of  the  Universalist  Mission  in  Japan." — Cook 
V.  Universalist  General  Conventioh  (Mich.)  217. 

Will  construed,  and  held,  that  a  legacy  to  a 
nephew  passed  to  his  trustee  in  bankruptcy, 
appointed  in  proceedings  pending  prior  to  the 
payment  of  such  legacy.— Watkins  y.  Bigelow 
(Minn.)  497. 

Under  Rev.  St.  1898,  i  2286,  relative  to  the 
rights  of  a  dhild  bom  after  the  making  of  his 
parent's  will,  extrinsic  evidence  may  be  con- 
sidered to  ascertain  testator's  intent,  whi^n-  the 
will  is  ambiguous. — In  re  Sandon's  Will  (Wis.) 
1089 :    Sandon  y,  Sandon,  Id. 

Declarations  of  testator  concerning  the  mak- 
ing of  a  will,  and  as  to  his  intent  coiu'erning 
a  child  subsequently  adopted,  held  inadmis.sible 
to  show  testator's  intent  respecting  such  child, 
under  Rev.  St.  1898.  8  2286.  relative  to  the 
I  rights  of  after-born  children. — In  re  Sandon's 
.Will  (Wis.)  1089:    Sandon  v.  Sandon.  Id. 

I  {   6.    Bigbta  and  UablUttoa  at  deTisees 

and  lepateej. 

I  A  widow,  havine  renounced  her ,  husband's 
I  will,  held  not  entitled  to  claim  any  interest  in 

certain  of  his  real  estate  devised  to  another, 
I  though  no  deed  was  executed  by  the  widow,  un- 
I  dcr  a  settlement  b,v  which  she  released  her  in- 
I  tereist  to  the  devisee. — Wright  v.  Breckenridge 

(Iowa)  lit. 

A  receipt  executed  by  a  widow,  who  elected . 
not  to  take  under  her  husband's  will,  held  ad- 
I  missible  as  tending   to  show   a   settlement  he- 
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tween  the  widow  and  her  mother-in-law,  who 
was  his  principal  legatee. — Wright  v.  Brecken- 
ridge  (Iowa)  111. 

Where  a  widow  elected  not  to  take  under  her 
husband's  will,  she  was  not  entitled  to  one-half 
of  his  estate,  but  only  to  her  distributive  share 
thereof. — Wright  v.  Breckenridge  (Iowa)  111. 

Certain  legacies  held  a  charge  on  the  estate 
in  general,  including  real,  as  well  as  personal, 
property. — Broadbridge  t.  Sackett  (Mich.)  525. 

Heirs  and  devisees  of  a  decedent  are  bound 
by  his  contract  of  sale,  and  have  no  rights  su- 
perior to  those  of  their  ancestor. — ^Tingue  t. 
Patch  (Minn.)  792. 

Will  construed,  and  the  residue  of  testator's 
estate  held  properly  ascertained  by  deducting 
from  the  general  estate  the  debts  and  amount 
necessary  to  satisfy  the  widow's  dominant  right, 
under  Rev.  St  1^  S  2172,  so  that  testator's 
brothers,  as  residuary  legatees  and  devisees  of 
one-fonrth  each,  were  entitled  to  one-fourth  of 
the  residue  so  ascertained. — In  re  Bradley's 
Will  (Wis.)  393;    Bradley  v.  Bradley,  Id. 

WITHDRAWAL 

Of  plea  of  guilty,  see  "Criminal  Law,"  t  3. 

WITHOUT  RECOURSE. 

Indorsement   of  bill   or   note,   see   "Bills   and 
Notes,"  I  8. 

WITNESSES. 

See  "Depositions";   "Bridence." 

Discipline  of  attorney  for  concealment  of,  see 

"Attorney  and  Client,"  §  1. 
Discretion  of  court  as  to  number,  see  "Trial," 

$4. 
Experts,  see  "Evidence,"  8  9. 
Harmless  error  in  rulings  on  questions  to,  see 

"Appeal  and  Error,"  {  22. 
Opinions,  see  "Evidence,"  §  9. 
Privileged     communications,     see     "Iiibel    and 

Slander,"  8  2. 
Remarks  of  counsel  on  failure  to  produce,  see 

"Trial,"  8  5. 
Review  of  discretion  of  lower  court  relating  to 

examination   of,  see  "Appeal  and   Error,     { 

17. 
Witnesses'  fees  as  costs,  see  "Costs,"  8  8. 

8   !•    Attendanoa,    prodnctlom    of    doon- 
ments,  and  eompemsatloii. 

Under  Code,  g  5492,  and  the  statute  author- 
izing the  payment  of  mileage  to  witnesses,  an 
allowance  of  mileage  to  a  witness  coming  from 
outside  the  state  in  response  to  a  subpoena  sent 
to  him  there  held  proper. — Climie  v.  Appanoose 
County  (Iowa)  9a 

Under  Code,  8  4661,  county  board  of  super- 
visors held  to  have  no  authority  to  disallow  a 
claim  for  witness  fees  on  the  ground  that  such 
fees  were  improi)erly  taxed. — <}Iimie  t.  Appa- 
noose County  (Iowa)  98. 

8  C      Competenoy. 

A  party  to  an  action  to  quiet  title  may  testi- 
fy tliat  he  derived  title  from  his  son,  who  died 
childless,  leaving  no  other  heir. — English  t.  Otis 
<Iowa)  203. 

On  the  issue  of  a  contract  between  a  father 
and  his  son,  whereby  the  latter  was  to  remain 
at  home  with  the  former,  and  was  to  have  the 
farm  in  consideration  for  his  services  in  man- 
aging the  same,  tlie  son  and  his  wife  are  in- 
competent to  testify  after  the  father's  deatli.— 
Eastwood  V.  Crane  (Iowa)  481. 

A  witness  who  was  in  the  United  States  at  a 
particular  time  could  not  testify  as  to  the  de- 
mand for  labor  in  Alaska  at  that  time. — -Gilles- 
pie V.  Ashford  (Iowa)  649. 


Under  Comp.  Laws,  8  10,213,  a  wife  eaoso: 
testify,  even  by  consent,  in  an  action  by  htv 
band  against  a  third  person  for  alienation  o( 
affections,  when  a  count  charges  adultery.— 
Knickerbocker  v.  Worthing  (Mich.)  540. 

Where  a  mortgagor  was  dead  at  the  tint 
foreclosure  was  sought,  evidence  of  the  mor- 
gagee  as  to  receiving  a  payment  within  li 
years  in  a  letter,  not  produced,  held  inadmiss- 
ble.— Carr  v.  Carr  (Mich.)  550. 

Comp.  Laws  1897,  8  10,181,  which  fortridi 
a  pliysician  to  disclose  any  information  i.- 
quired  in  attending  a  patient,  applies  in  a  hett- 
ing  before  the  supreme  tribunal  of  a  tienefi.ii. 
order  as  to  the  liability  of  the  order  to  a  bei- 
eficiary. — Dick  v.  Supreme  Body  of  Interna- 
tional Congress  (Mich.)  664. 

It  is  not  necessary  that  a  fee  tw  asked  or  l^ 
cepted  by  an  attorney  to  entitle  a  client  to  p^> 
teotion  under  the  rule  against  an  attorney  t<>~'  - 
fying  to  disclosures  made  by  his  client. — Mack 
T.  Sharp  (Mich.)  631. 

Testimony  of  loss  of,  and  search  for,  nn-.rt 
sued  on,  alleged  to  have  been  executed  by  de- 
fendant s  decedent,  A«W  not  in  violatioc  of 
Comp.  Laws,  8  10.212,  forbidding  tesUmony  -i 
facts  equally  within  the  knowledge  of  a  if- 
cedent — ^Taylor  v.  Taylor's  Estate  (Mich.)  8:i2. 

Where  administrator  introduced  a  letter  fnc 
the  adverse  part^  as  to  a  transaction  with  i*- 
decedent,  the  evidence  of  the  adverse  party  :•; 
the  transaction  on  Ills  own  behalf  is  not  ii- 
competent,  under  Civ.  Code  Proc  f  828.— <.la» 
v.  Dexter  (Neb.)  246. 

Where  claimant  against  a  decedent's  estate 
was  called  as  an  adverse  witnesa,  and  eiaa- 
ined  as  to  conversations  had  with  deceiisnl 
plaintiff  was  entitled  to  prove  by  Iiim  otixr 
relevant  transactions  and  conversations  vitt 
the  deceased  alone.— Currie  v.  Michie  fWisi 
370;  In  re  Eraser's  Estate.  Id. 

8   3.   KramliiatioB. 

In  a  will  contest,  no  reference  having  bw: 
made  to  any  conversation  between  witnrss  a:: 
deceased  on  direct  examination,  it  was  error  U' 
permit  her  to  be  asked  certain  questions  Tic:i 
reference  thereto  on  re-cross  examimition.— 
Stutsman  v.  Sharpless  (Iowa)  1(K>. 

Where,  in  a  prosecution  for  homicide,  the 
state's  witnesses  were  hostile,  it  was  proper  ta 
the  court  in  its  discretion  to  permit  the  countj 
attorney  to  treat  them  as  hostile  witnesses  anl 
cross-examine  them  with  referoioe  to  their  testi- 
mony before  the  grand  jury. — State  ▼.  Etobinan 
(Iowa)  634. 

On  an  issue  as  to  whether  the  seller  of  t 
stock  of  goods  had  fraudulently  raised  the  coat 
marks,  a  question  to  the  seller  as  to  his  belief 
as  to  whether  the  price  he  placed  on  the  coA 
tickets  equals  the  wholesale  value  of  the  goods 
held  improper. — Sylvester  v.  Ammons  (lowii 
782. 

In  a  criminal  ease,  held  proper  to  i>ermit  de- 
fendant to  be  asked,  on  cross-examination.  qi'<9- 
tions  which  elicited  information  tending  to  s-bov 
that  he  had  been  in  a  reform  schooL — State  r. 
Wasson  (Iowa)  1125. 

Officer  of  a  corporation  held  not  entitled  to 
withhold  certain  corporate  books  from  th'> 
grand  jury,  under  Const.  U.  S.  Amend,  .i.  an.: 
Const  Micti.  art  6,  8  32.  on  the  ground  that 
they  would  tend  to  criminate  him. — In  r« 
Moser  (Mich.)  588. 

The  protection  afforded  a  witness  against 
self-criminating  evidence  by  Const.  Mich.  art. 
((,  8  32,  and  Const.  U.  S.  Amend.  5,  is  personal 
to  the  witness. — In  re  Moser  (Mich.)  ^8. 

Under  Const.  Mich,  art  6,  8  3^  and  Oinst. 
U.  S.  Amend.  5,  a  witness  is  not  the  sole  jnd^ 
as  to  whether  an  answer  to  a  question  pat  to 
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him  will  tend  to  criminate  him. — In  re  Moser 
(Mich.)  588. 

Allowing  a  witness  to  be  recalled  to  explain 
his  former  tpstimony  is  within  the  discretion  of 
the  court— Piehl  v.  Piehi  (Mich.)  628. 

A  witness  may  use  a  memorandum  in  his 
own  handwriting  to  refresh  his  memory. — Hee- 
nan  t.  Forest  City  Paint  &  Varnish  Go.  (Mich.) 
806. 

In  suit  on  notes  by  the  widow  of  decedent 
Jield  that  she  was  properly  permitted,  on  redi- 
rect examination,  to  show  why  she  signed  her 
hasband's  name  to  certain  other  notes  produced 
on  her  cross-examination. — ^Taylor  v.  Taylor's 
Estate  (Mich.)  832. 

Testimony  by  a  witness  for  defendant  that 
his  relations  with  the  plaintiff  were  friendly 
held  to  open  the  way  to  cross-examination  as 
to  his  conduct  toward  plaintiff. — Taylor  t.  Tay- 
lor's Estate  (Mich.)  832. 

Where  prosecuting  witness  waa  an  unwilling 
witness,  it  was  not  an  abuse  of  discretion  to 
allow  the  prosecuting  attorney  to  asli  leading 
questions. — State  t.  Newman  (Minn.)  499. 

Iieading  questions  to  a  reasonable  extent  may 
be  permitted  on  direct  examination  of  a  reluctant 
witness. — Blair  v.  State  (Neb.)  17. 

A  trial  court  in  a  criminal  case  has  a  large, 
though  not  unlimited,  discretion  in  granting  or 
refusing  permission  to  ask  a  witness  leading 
questions. — Woodruff  v.  State  (Neb.)  1114. 

Sustaining  of  an  objection  to  the  cross-ex- 
amination of  a  witness  on  a  matter  not  covered 
by  his  direct  examination  nor  raised  by  the 
pleadings  held  proper. — Johnston  t.  Charles 
Abresch  Ck>.  (Wis.)  395. 

In  an  action  for  injuries  from  a  live  elec- 
trice  wire,  questions  asked  of  a  witness  held 
not  proper  cross-examination. — Nagle  v.  Hake 
(Wis.)  4(». 

In  an  action  for  the  purchase  price  of  oats, 
held  proper  to  permit  plaintiff  to  cross-examine 
defendant  as  to  previous  transactions  with 
plaintiff  and  others. — Sullivan  v.  Mauston  Mill- 
ing Co.  (Wis.)  679. 

I   4.    0retUblUt7f   Inpeaoluiieiit,    eontra* 
dlctloa.  and  eorToboration. 

Under  Code,  $  4614^  evidence  of  the  general 
moral  character  of  the  proaecuting  witness  in 
oharge  for  seduction  was  admissible. — State  v. 
Ilanpt  (Iowa)  739. 

Testimony  that  a  witness  made  a  statement 
held  admissible  to  impeach  him. — Gregory  v. 
Wabash  H.  Co.  (Iowa)  761. 

A  witness  may  not  be  Impeached  on  immate- 
rial matter*. — State  v.  Wasson  (Iowa)  1126. 

Though  the  court  reporter,  for  the  purpose  of 
contradicting  idaintiff,  has  testified  to  his  an- 


swers to  two  questions  on  a  former  trial,  held, 
plaintiff  may  not  read  to  the  jury  the  abstract 
of  all  his  testimony  on  sucli  trial. — Culver  v. 
South  Haven  &  E.  R.  Co.  (Mich.)  663. 

Questions  on  cross-examination  of  plaintiff 
in  action  for  assault  and  battery  held  proper. 
—Lowe  v.  Ring  (Wis.)  881. 

It  is  not  cause  for  reversal  to  rule  out  a 
question  asked  on  cross-examination  as  to  in- 
consistent statements  of  witness  to  lay  the  foun- 
dation for  impeachment,  when  it  refers  to  im- 
material matter. — ^IlUnoia  Steel  Ca  t.  Jeka 
(Wis.)  899. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see'  "Mechanics' 
Liens." 

Declination  of  agent  of  heirs  employing  at- 
torney to  procure  payment  of  legacy  to  furnish 
lH>nd  on  appeal  held  not  a  breach  of  contract 
entitling  attorney  to  recover  on  quantum  meruit 
merely  because  the  attorney  succe-ssfuUy  pros- 
ecuted appeal  not  expressly  provided  for  in  con- 
tract.— Cavaneugh  v.  Robinson  (Mich.)  824. 

Where  plaintiffs  contracted  to  cut,  stack,  bale, 
and  haul  certain  hay,  and  in  a  suit  for  the  rea- 
sonable value  of  the  labor  there  was  no  evi- 
dence as  to  the  value  of  the  hauling,  plaintiffs 
were  only  entitled  to  recover  the  value  of  the 
cutting,  stacking,  and  baling. — Woodford  v. 
Kelley  (S.  D.)  1069. 

WRITS. 

See  "Process." 

Porttcular  tortt*. 

See  "Certiorari" ;  "Execution"  ;  "Habeas  Col- 
pus"  ;  "Injunction" ;  "Mandamus" ;  "Quo 
Warranto" ;    "Replevin." 

Certiorari  to  justice  of  the  peace,  see  "Jus- 
tices of  the  Peace,"  i  8. 

Search  warrant,  see  "Searches  and  Seisures." 

Writ  of  error,  see  "Appeal  and  Error." 

WRONGFUL  ATTACHMENT. 

See  "Attachment,"  f  Z 

WRONGFUL  ENFORCEMENT  OF  TAX. 

See  "Taxation,"  i  & 

YEAR. 

Agreements  not  to  be  performed  within  one 
year,  see  "Frauds,  Statute  of,"  |  2. 

Tenancy  from  year  to  year,  see  "Landlord  and 
Tenant" 
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